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PREFACE  TO  SECOND  EDITION. 
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B  fc  WQu,  Got.,  - 

*.  Adufic  HoL  IiM.  Oo., 

«.    D«Tta, 


^HT.  Albri^i ......      lOM 

bMia«v  •- Towen,      -       -       •       -    782 
'bMtor.  Tta  ud  Tbe  SiaUiu,'*  96 

Iii^ii  WdBc  A  BndtlDK Co.  e.  HdL    lU 
U*  ^.  Ool,  Uohed  BUUi ».      ■  ISl 

U*i^.  Co..  United  SUM K  -       -       -    8SS 
ImmmIm  Oobmbt  •■  Cbicago,"  MS 

fc^ifci  *  LTM.  Tnai.  Co.  «.  dtr  tf 

CWeM>> 443 

»mr  «.  Bdaca, 1008 


bfw*  a^.  R  R  Co., 
baw* Bak.  «  O.  R  R  &>., 
*^ar*  Borar,-       -       - 
harti Oril,  PMMoner, 
"     CnnrDcf.- 

PeuOoiwr. 
_, .  Jaog.   • 


b^artiWdL       - 
byartiWanlaB. 


lOM 

-  ses 
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^  I'liMd  6talaiaBnL.Hairin«.  890 
..aari«««.KaQr.    .       .    ^      -^ 
k  Leas  A  T.  0^,  Tamara.' 
rLeaB*-nw6».     — 


Ven?  Co.,  Chicago  &  Alton  R  R  Co.  «. 

68a.  OSS 

Feny  Co.  c.  Bast  8t  Lonla,  -  -  -  419 
Fifth  Baptist  Church,Balt.A;  P.  RR  Co.  e.  TS» 

Pink  c.  O'Netl, IM 

Eint  NftL  Bk.  of  Xenlav.  Stewart^dmr.,  S03 
Pirat  NaL  Bk.  of  ToungMown  *.  Hugliea,  208 
Fiaher,  United  State*  e.  -  -  •  -883 
Fltsguald,  Union  Tnut  Co.  a.  -  -  4M 
Fltzpatilck  «.  FUnnagan,  -  •  •211 
Fktuuwan,  Fitzpatrick  a.  -  •  -  SU 
Flannagan,  HcOinty «.  -  •  -  -  215 
Flash  a.  Conn.,  -       .       -       ,        906 

Folsom   Brotheis,   Louisiana   at  rd„  a. 

Mayor,  etc.,  of  N.  0.,  -       •    930 

FoT^  Three  Oalloni  ol  Wbial?,  United 

States  e. 808 

Foadlck,   Chicago,    D.   £e    V.  R   R 

Co.  «: 47,09.84 

Foster  e.  Coablng,  -  •  •  -  891 
Fox.  Aithur,  Oou.  a.  -  •  -  -  670 
FraMT  e.  Jenulaou,  •  •  •  •  181 
Freednun'a  Sav.  &  Truat  Co.,  Dodge  a.  -  HM 
Frericbs,  United  SUtes «.  -  -  -  128 
Friedman,  Baniej  «.-•-•  001 
Punge,  Winchester    A  Partridge   Ufg. 

Oo.   a.     -       -       -       .       .       -  1064 

Gage  a.  Heninic, COl 

Oagea.  Pumpelly,  Bet.,  -       -       -       -  608 
Gale,  United  States  a.  -       -       -       -  at? 
Qallun.  King  a.       •       •       -       .        .  870 
Gas-Ugbt  Co.  V.  Taxing  IMstrict  of  Shel- 
by Co.         976 

Oay  e.Parpart,  .  .  .  •  •  336 
Oeohard,  Canada  Southern  R  R  Co.  a.  1020 

OeeUe,  Shll.,  o.  Klrby  Carpenter  Co.,    -  1S7 

Oaller,  Barton,  Assignee  a.    •       -       -  t>ft 

Georgia  e.  Jesup, 216 

Gibbona,  United  States  a.  -  •  •  906 
Glbaon  a.  Bruce,  •  -  ■  •  .82-1 
OUbert  A  B.  Hfg.  Co.  Clou^  a.  -        184, 188 

GlUIUanv.  Union  Canal  Co..       •       -  977 

Glenwood  Cemetery,  Borcherllng  v.       -  406 

Glenwood  Cemetery  ,  Close  a.  •       •       -  40'-) 

Gokienberg  a.  Murphy,  Coll ,  •  -  086 
Good  Intent  Tow-Boat  Co.  v.  Atlantic 

Hut.  Ins  Co., 874 

Gosling  a.  Roberta.        ....  01 

Grace  a.  Am.  Cent.  Ins.  Co.  of  St  L.,  -  BS2 
Grand  Street,  P.  P.  A  F.  R  R  Co.  Blnw- 

aon  a, .176 

Grand  Trunk  Ry.  Co.  a.  Cummlnga,  •  2<!0 

(hanta.  PbccniiU.  L.  Ina.Co.,     -       •  287 

Gray  a.  Howe, 0C4 

Green  Bay  &  Minn.  R  R  Co. «.  Union 

Steamboat  Co.,             -      -       -  413 

Gneo  CountT «.  Conneaa,     •       -       •  672 

Greenbow,  Treaa.  Antonl  a.     •       •       -  4r<8 

Greenhow,  Carter  e.      -       ...  Siio 

Qreenhow.  Trans.,  Polndextera.  -  •  830 
Oreenkow,  8mltl> «...       -       .      nwo 

Oreenliow^  While  B. MH) 

Groa*  a.  U.  S.  Hortsage  Co.,       •       -  7»'> 

Quaimnty  A  Indemnity  Co.  a.  Water  Co.,  484 

OiUon  a.  Liverpool,  etc.  Ina.  Co.,       •  8^3 


Habanham.  Exr.  Jones,  Exr.  «. 

Bahn  a.  United  Stalea. 

Hall,  Equator  Mia.  A  Smaltiag  Co.  at 


.  Google 


OlflU  RKrOBTKO, 


Hall,  Independent  Sdioot  IM«t. 
HbU  s,  Hocneale,      - 
Halatead,  Admr.,  XI.  B.  a>  nL, 

Tnu.  «.      - 
Hamtlloa,  Tnutee    Eahni. 
Hamilton.  TJniled  Btatea*.    - 
Hamilton,  Tnietea    WooU  «. 
Hampton,  Admt.  t,  Pbippa, 


Uarria,  United  Stalee  a.    • 
Harahman,    V.    8.    M  nL, 

CJourte. 
Haskina  a.  St  L.  A  &  B.  B 
Haaaell,  Adtnr.,  Baaketa.     - 
HaaMll,  Admr.,  Baaket  a. 
Hawklna,  Asaignee,  t.  Blake, 
"  Hawley  a.  Fairbanks,"  - 
Ilawie;  a.  United  Statea  «e  rO., 
Hayden  a.  Manning, 
Ilii}*B,Waplet  o.    - 
llnywanl  a.  Andrewa, 
lleinin^ay,  Treas.,  a.  StanaeD, 
llctirv,  Town  of  R<d  "— ■-  - 
llcrrtng,  Qagee.   - 
Ile»ilts.  Campbell, 
Hill  a.  Rardini^ 
Hill  Mri 


).,TroT. 


Hilton  a.  Dlckinron, 
Hoaglaad,  Crane  Iron  Co.  «. 
Hoagland,  Wurta  a. 
Hodges  a.  Eaaton, 
Ilofflicina  «.  Itusaell. 
Hotel  Co.  e.  RouDtza,  • 
Hover  V.  McDonald, 
Howard  a.  Carud, 
Howud  Co.  a.  Cent.  Nat  Bt 
Howe,  Gray  a.       -       •       - 
Hudson,  Awtgnee,  Leroas  v. 

Hadaon,  AaaigDee,  Schott  v.  

Hugfaee,  Flrat  Nat  Bk.  of  Tonngetown  a;  268 
"Hu^KS,  Toungstown Banks.'"  -  MS 
Huldekoper,  Hacon  Co.  Court «;  •  -  SIS 
Bung  Hang,  Btparit,  •  •  -  -  811 
Hoot  a.  Oliver,         ...  -    897 


niinola,  Feopte  of,  niinois  Cent  R.  R. 

Co.  a. 818 

minols,  Peopla  of,  Rug^ea  v.  •  .  813 
□linolB  Cant  KK  Co- a.  People  of  Illinois,  818 

Independent  School  DIat  a.  HaU,        -  287 

Independent  School  DisL  «.  Stone  *  •  90 
[nd.  Southern  R  R,  Co.  a.  LiTerpool,  ato. 

Ina.Co., 89S 

lodaeth,  PUmt  e. 2H 

Inliabitants  of  Bemardi  Township  a.  H(h» 

liaon. gCH 

Inbabltanta  of  Bernards  Township  a.  Steb- 

bina,  Exr., 960 

Inhahitanta  of  Moatclair  Township  a. 

Dana, 488 

Inhabitants  of  Hontclalr  Township  w. 

RamsdeU, 481 

Inland  &  Seaboard  Coasting  Co., Potomac 

Steamboat  Co.  a.       •       •       •  1070 

In  Matter  of  Boyer'a  Fetitloii,       ■       •  lOfiB 

In  Matter  of  Devoe  Mfg.  Co.,      .       .  7«i 

Ina.  Co.,  Adriatic  Fire  a.  Treadwell,      ■  764 

Ina.  Co.,  .£tna  L.,  Kankakee  County  •.  809 

Ins.  Co.,  Ala.  Odd  Ufa, «.  mchols,       -  016 


'  Ina.  Co.,  Am.  Cent  of  Bk  L..  Oraeo  «, 
Ina.  Co.,  Atlantic  MuL,  Bills  a. 
Ins.  Co.,  Atlantic  Mat,  a.  Qood  Intent 

Tow  Boat  Co.,    .... 
Ina.  Co.,  Conn.  Mat  L.,  *.  Coshnun.     - 
Ins.  Co.,  Conn.  MtiL  L.,  t.  Luclii, 
Ins.  Co.,  Conn.  Hut  L.,  Warner  a. 
Ina.  Co.,  Liverpool,  L.  A  Q.,  Onion  a. 
Ina.  Co.,  Liveriwol,  L,  A  O.,  Ind.  SotUb- 

em  R.  R.  Co.  e.  .  -  -  •  : 
Ins.  Co.,MBnhattuiL.e.Bn)U|^ton,Tr.,  : 
Ins.  Co.,  Haaa.  Mut  L.  a.  Union  BoUng 

MiUCo^ t 

Ina.  Co.,  N.  W.  Mut  L.,  Maaon  •. 
Ina.  Co.,  Ocean  Bun.  H.  Ins.  Co.  R        •    '■ 
ItH.  Co.,  Phmulx  Hut  K,  a.  Doater,  • 
Ina.  Co.,  Fb«nlx  H.  L.,  Orant  a.    .       -    ! 
Ina.  Co.,  Sun.  M.  a.  Oc««n  Ins.  Co.,    - 
International  Bk.  of  Chicago,  Jankfau, 


IronCoTR^ 

Iron  Co.  a.  Meeker, I 

Iron  Sa*er  Miniiw  Co. ,  SnIllTan  «,    -       1< 

Itdngjaaa  A  Qlna  Co.,  Manning  *.    • 

Isler,  Barney  k     -       - '      -       •       -       < 

J. 
Jackson  e.Roby,  .....) 
Jsckaou  D.  BUckney,  Admix,  ■  •  I 
Jackson,  Williams,  a.  -  -  •  -I 
Jacobus,  Honong^ela  Nat  Bk.  *.  -  I 
Jaffray  a.  McQenee,  .  .  .  .  h 
Jenkins,  Assignee,  e.  Int  Bk.  of  Chicago,  I 

Jennison,  Ftwer  v. : 

Jeasen,  The  Belgenland  a.  .  •  •  I 
Jesae  Wllltamaon  The,  BiariD  a  •  •  ' 
Jeaae  Williamson,  Jr.,  The,  .  .  ,  '. 
Jesaup  a.  United  States,  .... 
Jesup,  Branch  t.  •  •  '  •  -  '. 
Jeaup,  Oeorgia  a.  -  -  -  -  -  ! 
Jesup,  Mayor  etc  of  Savannah,  a.  -  i 
"  Jesup,  Savannah  a,"  -  -  -  •  ' 
Johnson,  Adamaa,  .....] 
"JohnMD,  Bowden  a."  •  .  -  -  ] 
Johnson,  Exr.,  a.  Waters,  Admt.,  -  -  i 
Jonea,  Ezr.,  a.  Hal>eraham,  Ezi.,  -  i 
Jones,  MorriU,  Coll.,  a.    -       •       •  i 

Jonea,  Admr.^United  Statea  a.  •  •  1( 
"JulIaBlake,The,"Bankof8tThoouHB.  I 
Jumd,Louls[ana,«)ir«I.,a.  -       -       •       ^ 


Kang-f^-ahnn-ca,  Btparte, 
Kahn  a.  Hamilton,  Tmat,  - 
Kankakee  County  a.  ^toa  L.  ha.  Co.,  ' 

Kaufman  a.  Lee, 

Keith,  Clark,' Coa,  a.      •       •       -       - 

Kelly,  Farlow,  Receiver,  a.  - 

Kelly,  Mayor,  etc,  of  Bavannah,  ai 

Kelly,  Missionary  g--^-"  - 

Kendall  a.  United  B 

Kentucky,  Bush  a. 

Keyea  a.  United  States,    • 

Kimball,  Alexander  Co.  v.    - 

King,  Assignee,  Boeae,  Recdvor  a.  • 

King  a.  Cornell,  Admr., 

Kingv.  Gallun,         .... 

King,  Warren  a.    -       ■       ■       -       - 

Klrby  Carpenter  Co.,  OeeUe^  ShJL, «. 

Kirk  0.  Lynd, 

Kirkbride  a.  LaAiyeUe  Co.,     • 
Knevola,  Van  Wyok  •;  -       .       .       • 


dBtatea, 


,yCoogle 


UXS  ttorOBTBD 
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Marki,  Coll,,  Snyder «.  -        • 

Horsball  d.  The  Adriado,  • 
HaratuOl,  Town  of  Slgin  i.  - 
Hueball,  Towaof  Hunvlew  «. 
MatUd,  Havor,  etc.,  of  Samuuthi. 
Haryluid,  Tuner  «. 
Huon  e.  N.  W.  Hut.  L.  Ins.  Co., 
HaioDlc  SftT.  Bk..  Stuckj,  AjHignet. 
Hut.  Hut.  L.  Im  Co.  •.  Union  Boiling 

Hill  Co. 

Matter  of  Amendmeatato  Bolea  1  and  10, 

Uatthews  V.  Densmore, 

MatthswB,  Est.,  «.  UemphisA  CbaHeaton 

R.  R.  Co.. 

Usjer  «.  Walsh, 

Havor,  etc. ,  of  K.  0. ,  LonUsns,  «r  kI.,  f . 
Hayot.  etc,  of  N.  T.,  Miller  e. 
HsfOr,  etc.,  of  Savannah  e.  Jemip, 
HAyor,  etc.,  of  SftTannah  e.  Blelly,  • 
Hayor,  etc.,  of  SsTHinab  e.  Martin, 
Mud,  BtimtiB,       .       -       .       . 
Heath  V.  Bd.of  Mise.  LeveeConuB., 
Heath  e.  Coun^  of  Phillips,    ■ 
Medldne  Co.  o.  Wood.  - 
"HedHker  c  Bonebrake," 
Meeker,  Wtnthiop  Iron  Co.  e.      -       • 
Memphis  A  Oharieston  R  R  Co.  e.  Ala- 


Hemphis  &  Charleston  R  R  Co.,  Ibt- 
Uemphia  ±  cWleston  R  R  Co.,  Roblu- 


Hempbis   t.   Charleston   R   R    Co, 


Uemphis  Al%ar1estoD  R  R  Co.  B.United 


Meaiphis  Oas-Light  Co.  e.  Taxing  Dlst. 

ofShdhyCo..     .       -       .       - 
Hempbls  Water  Co.,  N.  T.  Guarantr  A 

Ind.  Co  e.     •  -       -       - 

Hercb.  ft  MfrB.Nat.  Bk.  e.  Slagle.Trustee, 
Heniam  •.  United  StMea,     - 
Heirlu,  CoU.  e.  Parte,      .... 
Uerritt,0>]l.,  V.  Btephanl,   • 
Metdter  v.  Bonebrake,  Assbmee,     * 
WdL  Cen.  R  R  Co.  o.  Mfrick,  -       - 
"HUler  •.  Lancaster  Bank,''     • 
Miller  e.  Mayor,  etc.,  of  N.T.,    -       - 
Millers.  Nat  Bk.  of  Lancaster, 
HilUncCo.,  Downton  e.       •       -       - 
Mills  CO.  •.  Burlington  A  Ho.  Rlv.  R  R 

Co., 


UtniOK  Co.,  SolliTan  e. 

MiltenDerger  e.  Logansport,  0.  &  8.  W. 

Ry.  Co., 

Hlntuni  e.  United  State*.      - 
HiMliMiaiy  Society  «.  Dalles  City,    . 
MisstonanBodetye.  Kelly.- 

Miasooii,  Kriog  t. 

Missouri.  Kan.  &  Tex.  Ify.  Co.  •;  Dlns- 

MltdtdT^iItedSictast.*    •  '  •  '    .  ' 

Moffla  e,  Rogen, 

Monougabela  Nat.  Bk.  e.  Jacobus, 
Monlclalr  Township,  Inhah.  of.  f.  Dana, 
Montdair  TownsUp,  iDhab.  (tf,  si  Ruus- 

deU, 

MorriU.  ColL,  i.  Jones,    .... 

HontU,  Parker  s. 

Uorrlsoo.  Inbab.  of  Beraatdi  Townddpe; 


lyCoogle 


M^rS^Ct 


__  jhy,  CdO.. , 

Itopli7,  caL,OcUa>bit$  t. 

"£7^4  «^£L  C^  H.'  K.  C 

s. 

XaLBk.orLMtcHttr,ianer«i  - 
MaL  BtcuMbfa)  Co.  t.  ~ 
"VaBO,  Cotz&MMo  r, 

NaBoCcdL  VosCotd 

"JCoeHn  Scflon  dc  Be^  llw,"  Cutted 

StatMe. •» 

"N«»MUThe"c.Qiilek.  -  -  .  1« 
M.  E.ManMeB«aufi70o.,  Wcetbf:  -  W 
Mew  HampdUfe  «.  LonWana,    -  696 

New  JcncT  anc  Co.  t.  TroCUr,  •  -  8Z8 
Hewmu  e.  Anlmr,  ColL  ...  888 
"  New  OricuM  The,"  .  .  .  .  « 
Mew  Orlmu,  Cmiitj  &  Boa*  •.  «7 

Kew  OriMiit,CoiiDdl  of ,  Lonlduia  tt  nd.  e.  BS8 
Nrw  Orianw,Mnor,Mc.,LouiBi«iiBer  ref.  e.  086 
New  OilMiu,  C{»  of,  t>.  N.  O.  M.  &  Tex. 

B.  B.  Co.,      -  •    «8S 

New  OriMH  Ow-Ugbt  Co.,  Dl,  a  kI.  e. 

CoancO  of  N.  O.       -  828 

New  Orieuu,  K.  A  Tex.,  B.  R.  Co.,  New 

Orlmuo. «U 

New  Orieuu  NaL  BuUng  Amo.  e.  Aduu,  910 
N.  T.  People  of,  e.  CoEnpagDie  O^n&ale 

TmuUkntlque,  -  -  -  888 
New  York  v.  Loombiu.  -  •  -  •  656 
New  York.  Mbtot  eto..  Hfller  e,  »71 

N.  Y.  C.ftB.B.B.RCo.,B«Ue7,CoD.,e.  81 
N.  T.  Otunntv  A  iDd.Co.e.JfemphiiWa- 

terCo., 484 

Nicbott,  AlL  Gold  Lite  lu.  Co.  •:  .  91S 
Nicboli,  United  Sute«  e.      -       -       •       686 

"NoiH  Btar  The," »1 

Nonfawerten  Mut,  L.  lu.  Co. ,  Umou  v.    120 

Sortoa,  Et  parte, TOO 

Noitoo,  Pi1tcb>rd,Bxn.,«.   -      >       -    104 

0. 
Oceu  Ini.  Co.,  Buo  M.  Ina.  Co.  n        •    887 
OdurlcM  etc.  Co.,  Clementi  f.       •       •      lOM 
Oil  Co.  c.  Van  Euen,       -       •       -       -    819 
Oliver,  Flonle  ft  Co.  f.  Rumfoid  Cfaemical 

Worki, 863 

Oliver,  Hunt  t>. 897 

Omaha  Hotel  Co.  a.  EotiDtze,  •       609 

OTJell,  FlnkT. 106 

Opellka,  Gin  of,  «.  Daniel.  -  ■  -  B7S 
Oiborne  e.  Countf  of  Adami,  -  -  -  129 
Oibome  e.  Coun^  of  Adanu,  -  •  936 
OtUwA,  City  of, «.  Care;,  -  -  -  690 
P. 

Pace  T.  Alabama, SOT 

Packard,  Pelbelman  a.  •  •  -  684 
Packard,  Felbelman,  Admr.,  v.      -       -984 

Palmer,  Call  a, 61 

Palmer,  Admr.,  Embrr,  Admr..  e.  •  •  846 
Palmei,  Coll.,  Loularille  A  N.  R  R  Co. «.  esa 
Paoa,  Town  of,  e.  Bowler,  -  -  •  424 
ParKDud,  BcarboToudi  a.  •  -  •  824 
Park,  Herritt.  CoU.,  a.    -       •       .       .669 

Pnrkera.  Morrill, 78 

Parkertburg,  d^  of,  e.  Brown,  -  -  288 
Parkeraburg,  TraoaiMrtatioD  Co.  ▼.  •  B84 
Parkoraburg  &   Ohio  IUt.  Trana.   C&  t. 

Oils  of  Parkeraburg,  •  •  •  S84 
It 


Afiiiie,  Town  of  1_ ^ 

Pcttno,  IlwSialiDge. 
Fb^e.Diiiledftatea,    ... 
FhilfipaCoiiiitr.  JCealb  a.    .       • 
Phiiiiia,  BatnpiMi,  Adaor.  a. 
Fbcenis  HnL  L.  In*.  Ool  a.  DoaMt, 
Fboiiis  M.  L.  Ina.  Co,,  Qnat «. 
Plckrell,  Boben«vi  a: 
Pkrcea.  Indiedi.  -       ... 
Plainriew,  Town  €t,  9.  M-wJ^n     . 
FtattamoiUh,  Ci^  ot  Bead  a. 
Polndeztcr  «.  Oreenbow,  Ticaa., 
PoncT.  Aadgnee,  t.  Lanar, 
"Porto  a.  United  Statea," 

Poat  a.  PearaoB, 

Poumac  Sieamboal  Co.  a.  Inland  A  6e»- 

board  CoaatJng  Co. 
Potomac  Steamboat  Co.  a.  Cnier  6t 

boat  Co. 

Poller  V.  Colled  Stalea. 

Powcn,  Eownlnger  a.      •       -       . 

Pray  e.  United  Slalea,  - 

PresIOD  D.  Walah,  Comr., 

Pritcbard,  Eirx.  v.  Norton, 

ProTidenoe  A  N.  T.  a  S.  Co.  a.  BmX^. 

Co.,         ... 
Pump  Co.,  Duff  a. 
Pumpelly.  Exr.,  Gage  a.  • 

Q- 
Qulck,  'i-be  Nevada  e.  - 
Qtdmbj,  Amea  a.     - 
Quiocy,  City  of,  a.  Cooke,  I 


RRCo.,BaltAO.,  iiDarte, 
n  R  Co.,  Bait.  A  O.,  &  porta, 
R  Co.,  Bait.  A  0..  Bandall  a.  • 


R  R.  Co.,   Bait  A  P., 

Church, 1 

RRCa.Brownvflle,  Ft  K.AP., Thorn- 
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United  States, 

881,  1883. 

lonof  tbarlBhti 

and  s  vubstaDUol  emr  I 
A  vitiate  &Utub«equi  ' 
ightto  redMm  ta  a 

oe  taken  awar,«ioept  upon  a  itnot  ooa- 
*IUi  the  tupt  DMeawrT  to  de^n  K. 
nkbrttefoTwof  tb«  mongBfe.  the  n>> 
.  doca  not  beoomeabsoluMlr'  dije,on  thatf*' 
pay  Interest,  exoept  at  the  election  of  the 
ai  declared  and  DOtUled  bit  them  to  the 
or,  the  right  to  tcmielau  for  the  whole  itobt 
MnbUdied  br  luob  deolaratlon  and  notlci«k 
lult  to  par  hnenat  alone  li  not  aufllcient. 
-^  '  -  le  moTtsaxea  In  nich  caae,  to  re- 
^^Bvant  (Be  Mle.  li  prtaorved,  oo 
it  the  unmatured  prmolple  lum  of 
lenilr  of  the  IntsreH  then  aotuallr 


i 


id  thua  pievei 
;no(oftbe  I 


the  (aid  bond*  then  ountondlnK  -hallpro- 
loUect  It."  nukee  It  neceasary  to  prove  that 
raa  filed,  to  fotecloae  lor  tSe  wnole  debt, 
I  written  request  nf  theholdoaof  a  ma]oT> 

pfoal'Ba'lTa!]' 
Df.  S,  U,  ISSl.     lleaaed  Mar.  6,  1881. 


ilstorj  and  facts  of  tbe  cue  fnllyappeftr 
pinion  of  the  court.  See,  also,  tbeopln- 
ili  court  on  graoting  a  Tehcoring,  pott, 
tlie  oidnlon  on  the  rahearing.  pHt,  4t. 
I.  E.  WaJkM-  and  R.  Mm  SeberU. 
illanu. 

I.  C.  B.  l4t>wt«De«>  H«D>x  Craw- 
id  J,  D.  Campbdl,  for  appeUees, 
Eslwilla  W.  FolUr.  for  FoMllck  and 
ustees,  appeUeea^ 

mtiet  XattKewB  delivered  the  opfat- 
«  court: 

aimeali  brioK  Into  reriew  decreet  fn  the 
'-     Tbe  blU  «»«  filed  by  FoKllck  and 


_    .sdbyFoKli 
n  in  trtitt  f  or  luuden  of  bond*, 

re  of  a  mortgage  given  bv  tlu 

T)UTlUeand  Vinoennes  Railroad  Com' 


UMtngeeain 
f oreclanire  oi 


r.Prindle,U 


.  ItSairimffleJDafslr'beaonMi'due 

iblele  vaUd.    Bld>.  Aao.  v.KiBta,KlIiL, 
■-"** -£rjnK»n.,a-  "-———- 


id  property,  the 
iy  become  due 

_^^ .-.  KiBta,  K  UiU 

MttrtT.N<a1on,irEan.,aB;Barnn>toD  v, 
ff  low*,  US;  O'OoDDOr  V.  Bhlpman,  W  How. 

mt  wfn  jrtve  effect  to  mch  agiei 
VBM.    (TOoaiiar  v.  Bhlpman,M  1 
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B  OocKt  or  THE  (JimxD  aiAna. 


td.Cmmrnj.  byad- 

hwahiiiiiiiiwiii 

hBMSof  tfaeboud 

OCllwlMHldl 

iwiyBio 


■.mCUcago, 
_1  QoaiitiM  to 
|Tioapaiiito& 

, ectbg  U  that 

r  -"^  Tm  "^ — p— *..~irfc<- 
■     -   "hun- 


.«■  -.:v    wmtt  JMi*  HHd  eoam 


.)  (n  the  morUngor.or  u)7  other  penon  cUlm- 
log  under  it.  The  oet  proceed*  ofncb  tale  an 
to  be  applied  b;^  the  tnuteci  to  the  payiDbnt  of 
ttaa  IntereMon  the  bondi  then  oatatandinff,  pro 
rata,  nntil  all  anch  biteieat  ifaaD  be  ptia,  and 
aflerwarda  to  the  payment  of  the  pdodpal,  and 
anj  mridua,  to  the  mortgagor;  the  paymeDta  to 
be  made  on  the  bonda,  wliMlwrthe  aame  ahall 
then  have  become  due  or  aoL 

Br  the  7th  article,  it  ia  provided  that.  U  auj 
aale  of  the  mortgaged  piemlaea,  made  under  the 


w"i^^  »  aapaiTta  itae  pajinent  of 

..^  «   ..  ar  ac»c4al  of  an;  of  «id 

"^«  ieliKirihe  b^.  the 

__. ,  At"*  «l^  •'>  BWoUu 

"u     *i——'  iif  irn"  ~"'  — """'"T  "* 

'    A.  -  _aim.  Miiwhi  in  thnm  pnrt 

r^X.*  <*»:  *Jri««auh  AaD  hare 


_-l.^*iJ  be  lawful  for  (he  treat- 
-  ""''^  "T^l^ifTMia,  tefcmaariwTe 
^  ""i^j-^-Jwri.orirtibowteBtiT.to 

~  ^  !1  «*  «rirSSrttT.  ai  pob- 


9  oonvey  the  aame.  when  aoid,  to  the  purchaser, 


in  caae  the  sak  li  of  the  whole  proper^  ai  au  en- 
tlretr,  not  exceeding  the  whole  amount  of  aaid 
bonds  and  interest  Uien  outatanding: 

The  8lfa  article  la  u  follows: 

"8th.  Ifdefaultbemadeb7thepart7of  the 


coupon  for  audi  interest  ahaU  hare  been  pre- 
sented, and  ita  payment  demanded,  aikd  euch 
default  ahall  have  continued  six  montha  after 
■uch  demand,  without  the  consent  of  the  boMer 
of  such  coupon  or  bond;  then  and  thereupon, 
the  prindnJ  of  all  of  the  said  bonds  hereby  ae- 
cured  dull  le  and  become  Immedialdr  doe  and 
payable,  anyttiing  in  such  bonds  to  the  contrarr 
notwithstanding;  and  the  said  party  of  the  sec- 
ond part  may  so  declare  the  same,  and  notify 
the  party  of  the  first  part  thereof,  and  upan  tbe 
written  request  of  the  holders  of  a  majority  of 
(1m  nid  bcrnds  then  oulstandlng,  shall  proceed 
to  collect  both  prindptU  and  iDierest  of  all  such 
bonds  oulstamSng,  by  foreclosure  and  sale  of 
said  proper^,  or  otherwise,  as  herein  pn>- 
— ded." 

It  is  averred  in  the  amended  biU  of  Fosdick 
and  Fish,  that  all  the  bonds  described  In  the 
mortgage  had  been  issued  and  were  outsuuid- 

Is abo allwedtbat  on  Hardi  4, 1873,  the 


% , 

CUcwo.DanTi&e  and  Tlncennes  Railroad  Com- 
nny  became  Goi»jUdated  into  one  Corporation, 
by  uie  same  name,  with  tbe  RoesrUle  and  In- 
diana Railroad  Company,  and  on  March  0,  187S, 
a  further  oonsolidatlon  was  effected,  by-  the 
same  name,  with  the  Western  Railroad  Com- 
pany, an  Indiana  corporation,  wberebr  the  cou- 
toliuated  Company  was  empowered  to  build  ft&d 
opeiate  a  railroad,  from  the  state  line  in  Wkt- 
ren  County,  (o  Brasil,  In  Indiana,  and  that  on 
Haich  18, 1873,  the  consolidated  Compaay,  to 


„>-V*'''I 'iT-.^rt*  ■fcSJ*!*.  b»«n- 


<lltt.M  Bartons;  WUsoQ  V.  UnL n N.  J.Bq^  am, 
DPDtKtt  T.  eterMtton,  IB  N.  T„  MB. 

Bcingiitf  pnNwedlnn  to  fotedose  for  tlte  fan 
MDoupt  ItasnHlnltint  deotlon.  EnuoerT.  Bebman, 
•  low^Ui;  Hartler  *.  'htliam.  t  Abb.  (X  App. 

1 1  baa  be«n  beM,  In  esse  of  an  etooUoa  bebir  B<  von 
to  U»  mortsum  to  deolBTC  all  tbe  numgwge  due 
upon  default  In  tbo  parment  of  an  Installnient.  tJiBt 
tbe  moncasee  muot  (lira  notlDe  of  tbat  optlaD  bo- 
f.iT«  •ulnc  for  tba  wbola.  Basa*  *.  Oafless^r.  T 
\ria,ML 
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Chicaoo,  Dawillk,  itc.,  R.  R.  Co.  ▼.  Fobdios. 


t^  aaaa  ■haiewHb  to  constnct  IM  lodUiu 
DInrieaL  taoad  tb  bond*  to  the  amouDt  of 
iJ^IM.aiO,  bauiag  iaurcM  at  the  rate  of  7  per 
•wt  fm  »—■"».  and  pajable  f  or^  rears  after 
4m.  K  Mean  whkti.  od  Uie  Min';  day,  It  exe- 
f^adanDT^agrtoFoadickaDdPUli,  thecom- 
_!,  ooraing  ita  Indiana  Dbrlsion,  and  a 
k  rntd  cxMnding  from  a  point  three  mllea 
■«fe  b«B  Co*iBftoo  to  the  Villarre  of  New- 
■  I  iBJai,  aboot  80  miles  in  all.  All  the  bonds 
^fnl  by  lUa  managt  were  issued. 

I:  m  fnnher  alleged,  that,  as  further  secunty 
fr  hth  tbMe  Ihiwb  of  bonds,  the  Railroad 
1  mjt^,  OD  April,  S4. 18TS,  executed  another 
ftatc^  to  ibe  oomplainanta,  conveying  the 
Uhaa  Dltirioti  aa  tecuiity  for  the  ust  usue 
<f  kadi  rw  tbe  IDinoia  DiTision,  and  convey- 
sf-Ae  XSSaci^  DivUoa  aa  secnrily  tor  the  bonds 
mmi  III  liliiallj  on  the  Indiana  DiTJaloo.  The 
li^«ad  OaaapaoT  made  a  subsequent  conaoll- 
ei£:«  (M  SUy  «.'l8Ta,  nnder  the  lame  name, 
—  -     ■-"-aandTerroHaateRsilroadCom- 


"tl.. 


'    mrMd  ia  tmli»n»  it 


I  aa  bunt  in  niinois,  extends  from 
"-■--  -* — '  30  mOca  south  of  Chicago  toDan- 
•Of.  sboot  lOlt  mOes,  with  a  branch  from  Bis- 
mtr^  m  V«rmillioa  County  to  the  east  line  of 
»t  ^H  of  Qiaais,  about  seven  miles.  R  ob- 
imt  sa  (aaxDce  into  Chicago  oaer  the  roada 
'  "  ■  ttmipmea.  Ttie  Company  has  con- 
'  —  'odiana,  ita  tine,  from  a  poh^t  where 
t  branch  intersects  the  stale  line,  a 
t^Mcr  o(  !■«  milea.  and  has  done  a  large  pro- 
nn«  <rf  tke  work  Rquiied  to  carry  lis  road 
kksL 

i  m  Ivtbtf  alkged  that  the  Ranroad  Com- 
IMT  paid  aDcoopoDSon  both  classes  of  bonds, 
an^acoaand  pnorio  April  1, 1878,  but  that 
'Vm*  jikc  ooopons  tnamrlng  since  that  time, 
w^j  not  thewof.  have  ever  been  paid,  but 
fttM*  Coasrfnay,  ibongtaofimi  requMted,  baa 
art*  pnU  tbe  iwne,  bat  so  to  do  baa  made  de- 

(^tKly  afker  the  Bm  default  on  October  1, 
'.^  «.  wii.  «a  KoT.  a,  Itrti,  the  Railroad 
■"i^BMy  lasnnl  a  circular  to  the  holders  of  ita 
*M,  iwiaa^uw  to  fnnd  the  coupons  maturing 
&«Uc>aba'1.197S,loApTfl  1,1875.  In  conver^ 
Jto  '  jat  c^ai  bonda,  ui  ne  Isaued  forthst  pur- 
■pm  Ar  tompeam  id  be  depodied  with  Fosdick, 
«f  f  ftacomplaiBaau,  asa  trostce,  to  be  held 
Odofatf  1 ,  ISTS,  when  they  were  to 
* — '  'b  case  of  non-payment  of  any 
.  .  J  doe  up  lo  October  1 .  1S76. 
«  -sm^im*  depiMitad  with  tbe  trustee  were  lo 
*  'ifWisJ  lo  the  original  owners,  and  the  sec- 
*<  ^ naif* cr  ouDicftlble  bonds  surrendered 
x^tt  -^p— y. 
h  t*i«an^  %o  tbia  profMdtioa,  coupons  to  a 
^-nnf  wm  deported  with  the 
I  cnaiTertibie  bonds  received  In  ex- 


t,  or  of  the  coupons 
t  bends,  between  October 
7  1.1S7V.  bothhwludye, 

r.  B.,  BooE  n 


tmstee  to  theb  owners,  upon  surrender  of  their 
certlflcatea,  with  their  original  rl^te  unim- 

R  is'  alleged  in  tbe  bill,  that  the  holders  of 
(2.801,000  of  both  clasaea  of  bonds  accepted 
one  or  the  Other  of  these  propositions  and  de- 
posited their  coupons  accordingly. 

To  secure  the  convertible  bonds  referred  to 
in  the  flrst  proposition,  a  mortgage  was  exe- 
cuted by  the  Company,  of  which  James  W.  El- 
well  was  trustee,  to  the  amount  of  (1,000,000, 
payable  with  interest  semi-annually  at  the  rate 
of  7  per  cent  per  annum,  on  Februair  1, 1808, 
coverlne  the  entire  line  and  both  diritdons  of 
tbe  railroad.  It  is  alleged  in  the  bill  that  all 
these  bonds,  except  about  ^&,000,  have  been 

It  is  cbarged  in  the  bill  that  tbe  Railroad 
Company  failed  to  pay  all  tbe  coupons  upon 
the  certUcatea  of  indebtedness  due  Februatr 
33,  1875,  and  that  It  has  not  paid  any  that  fell 
due  August  1,1875.  It  is  also  charged  that  the 
Company  has  never  paid  any  of  tne  coupons 
upon  any  of  the  (4,000,000  of  bonds,  which 
were  not  funded  and  wbidi  matured  suliBequent 
lo  October  1,  1878,  amounting  to  (1,109,000, 
and  that  the  coupons  thereon  are  overdue  and 
remain  unpaid,  the  owners  thereof  never  hav- 
ing consented  to  such  default;  and  it  is  alleged 
that  the  Company  Is  wholly  insolvent. 

It  is  further  shown  in  the  bill  that  on  June 
13,1675,  tbe  Railroad  Company  made  a  further 
issue  of  bonds  to  the  amount  of  (1,000,000,  due 
January  12,  1877,  and  to  secure  the  some  exe- 
cuted a  chattel  mortgage  to  R.  Riddle  Roberta, 
upon  ita  rolling  slow,  engines,  care,  tools  and 
equi[HnMiI;  but  It  Is  char^  that  the  same  was 
not  executed,  acknowledged,  and  recorded  aa  ' 
required  by  law  and  ia,  therefore,  null  and  void ; 
but  that,  if  valid,  it  is  subject  to  each  of  tbe 
three  mortgages  of  prior  date.  About  (936,000 
of  these  bonds,  It  is  averred,  are  held  as  collat- 
eral to  debts  .due  by  tbe  Company,  the  remain- 
der not  having  been  issued. 

It  is  claimed  in  the  bill,  also,  that  by  reason 


that,  in  cousequcDce  of  its  failure  to  pay  the  in- 
terest thereon  already  accrued,  the  owners  of  the 
unpaid  coupons  of  the  (4,000,000  of  bonds  are 
entitled  lo  rescind  the  fundlngarrangement  and 
to  demand  and  enforce  payment  of  the  coupons 
funded  as  aforesaid. 

It  is  further  alleged  that,  "  By  reason  of  the 
default  of  aiUd  Company  in  tbe  payment  of  the 
coupons  due  October  1,  1878,  and  subsequent 
thereto,  which  have  never  been  funded,  the 
princlpist  of  all  of  tbe  said  bonds  has,  by  the 
terms  and  conditions  of  the  mortgage  securing 
the  same,  become  due  and  payable;  and  all  of 
tbe  said  lUlDols  Division  bonds  and  of  the  aald 
Indiana  Division  bonds  were,  by  the  terms  and 
conditions  of  tbe  mortage  securing  the  same, 
and  In  consequence  of  the  defaults  aforesaid, 
due  and  payable  prior  to  the  commencement  of 
this  suit.  Your  oraton  further  allege  that,  of 
tbe  said  IlDnois  Division  bonds,  (698,000  there 
of  hare  never  been  funded  by  the  holders  there- 
of, and  the  bolden  thereof  have  never  in  anv 
war  consented  to  the  continuance  of  the  default 
ia  (he  payment  of  inierett  tboeoo.    Tour  or- 
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aton  iDflge  that  tbe^  bave  been  requested  bj 
the  iMlden  of  ■  majoritj  oC  said  lUlnois  Divis- 
ioD,  and  also  br  ibe  holders  of  a  large  Dumber 
of  the  Hid  Indiana  bonds,  to  pri>ceea  to  collect 
the  ptindpal  and  intersBt  of  said  bonds  bj  fore- 
domm  aiul  sale  of  all  of  the  i^lrosd,  franchis- 
CB,  proper^  and  appurtenances  of  said  Com- 
pany within  the  State  of  DUnois." 

It  is  also  alleged  that  the  Indlaoa  Division  of 
the  road  Is  whoU;  Insufficient  to  secure  the  pay- 
moit  of  the  Indiana  Division  bonds,  and  that, 
while  the  nHnois  Division  is  more  than  suffl- 
dent  to  seciiTe  the  payment  of  the  lUinolB  Di- 
Tirion  hcmds  infuD,  It  is  not  sufficient  ' 


Division 

The  original  biU  was  filed  February  37,18TS. 
and  made  no  party  defendant  except  the  Rail- 
road Company.  It  contained  the  following  aver- 
ments, which  are  not  found  In  the  amended 
biU: 

"  Tour  orators  fnrtbei  show  to  Your  Honors 
that  they  have  been  required  by  the  holders  of 
more  than  one  half  of  the  twenty-five  hundred 
bcmda  to  demand  powession  of  the  said  Railroad 


properW,  franchisee  and  appurtenances  of  and 
from  the  said  RidlrDad  Company,  and  have 
made  mcb  demand  in  pursuance  of  said  require- 


ment, but  ttiat  said  Railroad  Company  has 
delivered  the  possession  thereof  to  your  oraUiis, 
but  so  to  do  have  wholly  neglected  and  refused. 

YouroratoM  further  show  unto  Tour  Honors 
that  tbey  are  Informed  and  believe  and,  there- 
fore, charge  Ibe  tact  to  be,  that  at  least  ninety 
per  cent  of  the  said  coupons  which  matured  up- 
on said  bonds  on  the  first  day  of  October,  18TS, 
have  been  duly  presented  for  payment  to  ttic 
said  Railroad  Company,  and  payment  thereof 
demanded  from  said  Company,  and  that  the 
saroo  have  never  been  paid,  nor  any  part  there- 
of; and  that  the  holders  of  six  hundred  and 
ninety-eight  of  said  bonds  have  never  in  any 
way  consented  to  the  continuance  of  said  de- 
fauU;  and  that,  in  consequence  of  the  continu- 
ancT  of  said  default, without  the  consent  of  said 
holders  of  said  sin  hundred  and  ninety -fight 
bonds,  the  principal  and  interest  of  all  of  tlie 
■aid  Ixinds  Imve  become  due  and  payable,  and 
that  your  orators,  as  trustees  as  aforesaid, und.. 
and  uy  virtue  of  the  provisions  of  said  mort- 
saKU,  and  tlie  authority  therein  conferred  upon 
llH'tii,  have  declnrtd  the  principal  of  all  of  said 
tM)uds  to  be  due  and  payable,  and  have  notified 
tliiiKald  Railroad  Company  thereof." 

On  May  17,  187S,  James  W.  Elwell,  si^Liug 
tni>it4-<'  in  the  mortgaec  of  December  IS,  lUTai 
npjtmTnA  and  filed  a  croas-hill,  setting  out  the 
tnnu*  <it  the  niortffnirc,  the  issue  of  the  bonds 
•I'curiil  thereby,  and  allefring  that,  while  the 
Ilitf-riBit  upon  al«ut  JlflO.OOO  of  the  bonds  had 
JHO'ti  [mill  by  the  Company,  that  upon  the  re- 
Iiinllii1>-r  wan  wholly  unpaid.  The  cross-bill  pro- 
ti<M\n  U'  M-t  out  the  particulars  of  the  agree- 
iiinnli  nlli-iri'd  to  have  been  entered  into  be- 
iwm'ii  r'rfi  luilroad  Company  and  the  holders 
(if  lu  rir»l  rnortgajte  bonds,  and  continues  with 
IJKi  rolliiwlDR  averments: 

"AmiI  Viiiir  orator,  therefore,  avers  that  said 
CiiflHimllim  In  not  in  default  in  the  payment 
iif  llllnrcit  lllion  Its  said  first  mortgage  bonds  lo 
I|m<  wmiHiiit  of  »t,80a,000,  but  on  the  contrary 
VMiir  omtiir  avers  that  said  Company  has  ad- 
{ioImI  Mid  wttled  with  the  holders  of  said  bonds 


to  the  amount  as  above  stated,  and  received  an 
extension  of  payment  of  all  such  interest  cou- 
pons now  past  due  and  that  will  mature  prior  to 
the  first  day  of  October,  1875. 

Tour  orator  states  that  said  corporation  has 
paid  to  the  holders  of  said  certificates  of  in- 
debtedness  all  Interest  coupons  attached  to  aaid 
certificates  as  the  same  matured,  nnd  in  accord- 
ance with  the  terms  thereof,  which  had  beea 
presented  before  the  appointment  of  Ibe  receiv- 
er, as  hereinafter  stated. 

And  your  orator  represents,  upon  informa- 
tion and  belief,  that  the  holders  of  the  balBiic« 
of  said  issue  of  twenty-five  hundred  iM>ndE  have 
acquiesced  in  said  extension  of  pnyment  of  in- 
terest and  excused  such  default,  and  have  not 
demanded  the  payment  of  their  interet>t  coti- 
pons  nor  attempted  U>  enforce  the  collection  of 


first  mortgage  bonds  to  extend  the  payment  of 
said  inleinBt  warrants  as  hereinbefore  stated, 
and  the  payment  of  the  interest  at  meturity  by 
said  Company  npon  said  certificates  of  indebteu- 
neas,  yet  your  orator  is  informed  and  believes 
and  so  cluirges  the  fact  to  be,  that,  hy  reason  of 
diveis  persons  claiming  and  prelendfng  to  be  in 
the  interest  of  apart  of  ssid  first  mortgage  bc.nd- 
bolders  combining  and  con  I  edc  rating  to  wrone 
and  Injure  your  orator  and  the  holders  i:f  raid 
second  or  convertible  mortgage  bonds  uud  other 
creditors  of  said  Corporation,  said  CompunT 
was,  by  the  action  of  the  Circuit  Court  of  Will 
County,  in  said  State  of  Illinois,  on  the  £2d  day 
of  February  last  past,  wrongfully  and  unlaw- 
fully dispossessod  of  all  its  property  so  conveyed 
to  your  orator  by  said  decKl  of  trust ;  that  all 


swd  32d  day  of  February  n 
ulently  taken  from  the  cuj 
said  Company,  and  without  tlic  knowledge  or 
consent  of  said  Corporation,  your  orator,  or  of 
the  defendants  herem,  placed  in  the  charge  and 
under  the  custody  of  straneers  to  said  Company, 
and  to  each  of  said  deeds  of  trust;  that  said 
parties  still  wronefully  retain  the  posBestnon  of 
said  property  and  control  the  revenue  and  in- 
come thereof,  thereby  preventing  said  Company 
and  your  orator  from  providing  funds  for  the 
payment  of  the  interest  warrants  to  mature 
npon  the  bonds  secured  by  said  truEt-deed  sc 
made  to  your  orator,  thereby  endangering  such 
property  and  materially  depreciating  tbe  Talu< 
of  such  securities. 

Tour  orator  further  slates  that  he  ia  advised 
and  believes,  and  chaives  the  fact  to   be,  thai 


them,  gready  exceeds  in  value  the  amount  o1 
bonds  so  issued  under  their  said  deed  of  trust 
and  that  the  net  Income  or  revenue  derived  f  r«ii 
a  proper  and  economical  use  of  said  property  is 
and  will  continue  to  be  more  than  BuiQcient  t( 
pay  all  of  the  interest  warrsnls  as  they  may  be 
come  due  and  payable  on  all  the  bonds  ieeuec 
under  the  said  deed  of  tnist. 

And  vour  orator  further  Slates,  upon  informa 
tioD  an'd  belief,  that  certain  holders  of  bonds  ia 
sued  under  the  deed  of  trust  so  made  to  Ibede 
fendants,  Fosdick  and  Fish,  trustees  as  afor« 
said,  wboK  names  your  orator  will  fumUh  1 


ly  Google 
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On  October  2S.  187S,  the  Chicago,  Danville 
and  Vincennes  Railroad  Company  filed  a  de- 
murrer to  so  much  of  the  amended  bill  of  Foa- 
dick  and  Fish  as  charges  that  it  will  be  impos- 
sible for  said  Company  to  fulflll  the  conditions 
of  the  funding  agreements,  and  that  the  hold- 
.kod  atull  enforce  sale  of  all  the  era  of  sold  certificates  have  the  right  toreednd 
_  fnnrbiaes  of  wid  Railroad  Com- ;  said  ogrcemeDts;  and  to  so  much  of  said  amend- 

_, aaid  decrcr,  tberebv  Tendering  the  j  cd  bill  aacharges  that  the  principal  of  said  bonds 

•B-aifT  (4  the  bonds  inuul  under  the  deed  to  has  become  due  and  payable, 
o'  «naoc  nttctlj  valueless.  On  ibc  same  day  it  also  filed  an  answer,  con- 

lad  raarotatoravenlbBt  such  action  will  be  taioin^i  amongotners,  thefollowingavermenta; 
pmir  najufft  and  inc(|iu table  towards  the  e«t-  "Said  respondent  says,  that  on  the  SSd  day  of 
•.rffw  C-utf  of  TOUT  orator  and  other  creditors  February,  A.  D.  1675,  one  Btc^hen  Osgood, 
Imii  Cimmof,  cj'epiallj'nsabout  eighty  per  iTiiiioutany  notice  whatever  to  this  respondent, 
-•«  if  all --il  laKl  b^ndholdcni  have  extended  uponhisez pirte application  totbeJudgeofthe 
■^  ftpntvt  oi  U*ir  sold  interctt  KiuranU  as  Circuit  Court  of  Will  County,  in  the  saJd  State 
if*>Bbrf>rr«uted.aod waivcdandcxciixed the  of  llllnoiR,  wrongfully  and  fraudulently  pro- 
««fB_fe<,f  MidCompany  in  thcpajmeutof  said  cured  the  appointment  of  receivers  of  all  the 
jsi-**",  ;  properiv.  a.'9eta  and  incoraeof  the  said  respond- 

lal  y  ^  <  n.tor  further  rrprcfcnu-,  upon  in  |  cot  wiibin  the  Stale  of  Illinois,  and  that  such 
:  TMsii  :  .ir.  tt'liif.  that  nooc  if  (he  l.oidcrs .  receivers  forcibly  took  poasesalon  of  the  offices 
i  ar  !*jt^U  iwiuU  undt  r  the  said  tnisJ-Uced  and  all  tlie  property  of  said  respondent  on  said 
*•'.'.  !  t '  tlH-Ci-Iendants.cxce]it  avervincon-  32d  day  of  Februair,  and  by  the  aid  of  writs 
ktmil-cmlirr  thereof.  havepresen[e<1  to  and  of  assistance  and  other  process  lEsued  by  said 
urauir-l  vt  ^atil  Railroad  Company  payment '  court,  or  the  Judge  iliereof.  held  the  possession 
'f  aai  if  ibc  iicM  doc  intfrent  warrar.txorcou- 1  of  all  said  property  of  this  respondent,  itseam- 
rtt  i  Md  nr'Oib.  as  rr<tuired  by  Ibc  8th  ar- 1  inga  and  income,  until  the  first  day  of  June, 
•rtt  ■vottdilioo  of  aai.l  trust-deed  and.  there-,  1875,  at  which  lime  said  receivers  were  removed 
!^  vuar  anttit  aavn  that  the  said  trustees,  i  by  the  order  of  this  bonornble  court,  and  a  re- 
7  ^e^  aod  FU).b:tve  DO  authority  under  said  ceiver  of  all  such  property  appointed  under  the 
nK-drad  to  proocol  to  collect  the  principal  of  >  prayer  of  the  complainants  in  the  said  original 
^  biada  oj  fonclosure  and  sale  or  olber- 1  Dill  of  complaint  contaioed. 
trm.'  I      And  this  respondent  says.thal  on  said  2Zd  day 

TW  Mil  iirti  il  bill  of  Foddick  and  Fish,  of  I  of  February  il  was  not  id  default  in  the  pay- 
*tvk  aa  abatraft  has  already  been  given,  was  !  mentof  any  of  said  tertiflcateworranta  thatma- 
tM  ?cf«emb(T  14,  ]ti7.'>.  Its  prayer  for  relief  j  ture<l  February  l<rst,  1875;  that  nil  of  said  war- 
.-  Atf  tbp  Mid  Chicago,  Danville  and  Vin- 1  ranis  were  paid  as  presented  to  tliisrespondent  . 
'—nil  RaDtnad  Company,  and  the  said  James  |  prior  to  said  S3d  day  of  February,  and  Uiat  such 
T  D«*il.  whose  appearance  has  already  been  :  balance  of  $E,  167.77  was  not  paid  for  the  rea- 
•zamtA  i*  tbM  cause  •*  parties  defendant  there-  sou  that  the  actiou  of  said  slate  court  had  de- 
L  aaf  b*  miaiied  lo  answer  thiH,  your  ora-'  privcd thiHrespondcntoftbepowerlomeetsucb 
■J^  ^rt^hm  bfU.  but  withont  oatb,  which  is  payments.  But  the  said  re.spondcnt  denies  that 
watAjt  rmnaalT  waived,  aw^  that  the  said  R.  the  said  CoriKirulion  wof,  on  said  flrxl  day  of 
3Ud>  Bntints  may  be  made  party  defendant  February,  1B75,  ioM^lvenl  and  unable  to  meet 
kw«i'.  aad  fmnmooedloanswerlliis.yourorB-  the  pavmunt  of  said  cerlificale  warrants,  as 
it .  MR,  b«a  vitbTHit  oatb.which  is  hereby  ex-  <'hargeil  in  snid  amended  bill  of  complaint;  but, 
r^Bii  «siv«d;  and  that  the  receiver  heretofore  on  llie  contniry,  avers  and  charcea  that  at  all 
Wastnl  upua  the  praver  of  the  original  bill  timen  afler  the  maturity  of  said  interest,  and 
B  (ks  rumr.  mar  Hill  liuld  the  said  railroad,  until  said  22d  day  of  February,  said  respondent 
»  rr^jKUTiI  and  appurtcnancrs.  and  operate  had  the  pecuniaiy  obility  and  was  ready  and 
te  M_r  oailt-r  the  ■■rdrr  and  directiou  uf  Ibis  willing  to  pay  all  such  interest,  and  did  in  fact 
>*«»kfr  >Tiun:  and  tha:  an  nii-nuDt  be  taken  pay  all  such  interest  warrants  wlien  presented. 
t  te  a^  1^  due  bv  ibe  said  l^iroad  Com- 1  And  the  said  re»poDdeul  further  says  and 
»»-  -.^rm  tbr  wid  Illinoi*  Division  bonds,  and  cUarjres  tile  fact  to  !«,  llial  the  net  earnings  of 
^a  ■»   •vrfl  Inilisna  I>i>isioD  boods  separate-  I  taitX  Company,  duriDe-  the  year  1H74,  and  the 

■  (.d.  iaiJi  tbe  aaid  llailroad  Company  be  or-  months  of  January,  February,  April  and  May, 
^*^  .  ■  fa  ibr  acM-unt  ■>  found  due  ujion  said  of  the  present  year,  were  more  than  sulRcient  to 
^a^  *-<'TiJIy.  vitluoB  hborttime,  tol)e  lim-  pay  all  the  interest  accruing  upon  tbe  bonds  is- 
*4t- '.^.^  ;ii4K«mUe  roiirt,  and  that  upon  di-  sued  under  the  trust-deed  to  the  compluinanis, 
^■J  .tvtnf  Ibr  ■«>•]  niinoii  DivUioti  of  the  and  also  the  interest  upon  said  certificates  of  in- 
Mt'&^iHLlr'Cetbrrwitballof  the  franc hiHii,  drbtedntsa,  and  upon  all  otber  mi irtgagc  bonds 
^-j»M  .1  aail  apfNinmanccalhert-if,  rany  In'    that  hod  been  negotiated  and  sold  by  said  re- 

■  «  V-  'W  ^B^rrinchaacrniif iliiHciiurt'  for   .tpondent 

'^  «'TMBl.  £rM.  of  lL<-  aald  twenty-live  hiio-  And  the  said  respondent  says  that  tbe  said 

^.    j  W  IBlDiit*  Dtil>ii>D  bondf:  and,  stT-  Company  isnotindcfault  inlhepaymentofonv 

«.        f  ;bi  Bfirm   hundred  <  1. 5U0)  Indiana  certincaie  interest  coupiias.aftcr  proper  demand: 

—••1  hwda.  vbiib  are  ibe  first  atKl  second  and  that,  IberefoiT.  mine  of  the  holders  of  said 

'^  .»■  Uv  Mbl  IIHiMit*  Diiistonofiiaidrall-  rertiflcates  are  hi w fully  entitled  to  the  return 

^   Wf-fsrarou.lrsncbJi^  and  property,  OS  from  the  said  Fosdick.  speeinl  Iruslce  as  afore- 

'"■»^  "^  "Tt  fr«1li    iif  for  such  olbrr  and  said,  of  tlic  bond  intertKt  warrant*,  so  funded 

'^^■T  wi«<  ■•  b>  Yfiur  ilnoor*  ihall  seem  and  (Lepo»^iI(il  wllb  llie  said  Fosdick. 

' '  •  1^  t-raqidiy  shall  afipeiUln. "  Your  respondent  admits  that  tbe  contraMa 
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SnpaKMK  Court  or  the  Unttsd  States 


Oct.  Tebu, 


for  funding  said  intereat  warrants  are  aulMtan- 
tiallj  set  forth  in  said  complainant'B  amended 
bill,  and  that  the  holden  of  abutil  four  fifths  of 
the  ^d  4,000  first  moiU;age  bonds  ttteo,  and 
^3cut  three  fourths  of  all  now  outstanding,  en- 
tered into  said  agreement,  and  so  funded  tlteir 
said  interest 


the  number  of  said  bondholders,  under  said 
deeds  of  trust, Uiat  have  made  demand  upon  said 
complainants  that  the;  should  exccutetheir  said 
trust;  but  respondent  says  Ibat  said  Conipan;  is 
not  and  was  not,  at  the  commencement  of  this 
action.  In  default  to  one  half  of  such  interest; 
and,  therefore,  respondent  sajs  that  said  bond- 
holdera  bad  no  righl  to  make  such  demand.and 
neither  were  the  complainants  nor  respondent 
required  to  accede  to  such  demands,  bf  the 
tenns  of  said  trust-deed. 

And  the  said  respondent,  further  answering, 
says  that  it  has  no  means  of  knowledge  of  the 
per  cent  of  the  holders  of  said  interest  warrants 
that  matured  October  Urst,  1873,  that  presented 
such  warrants  to  the  Company  and  demanded 
payment  thereof;  but  respondent  says,  if  it  is 
true,  as  charged,  that  at  least  ninety  per  cent 
made  such  demand,  at  least  ei^fy  per  cent  of 
the  entire  nimiber  afterwards  waived  such  pay- 
ment, and  consented  to  an  extension  thereof,  as 
hereinbefore  stated,  and  that  as  to  such  eighty 
per  cent  said  Company  is  in  no  default  what- 
ever. 

And  as  to  the  holders  of  said  p\x  hundred  and 
ninety-eight  of  said  bonds  who  did  us*,  fund 
their  tnierest,  the  said  respondent  says,  upon  in- 
formation  and  belief,  and  so  charges,  that  a  lar^ 
msjoiity  thereof  have  consented  to  such  defaiSt 
in  the  payment  of  said  interest,  and  have  as- 
sented to  such  extension ;  that  many  of  the  hold- 
ers of  such  bonds  have  expressed  to  the  officers 
of  said  Company  Ihciraasent  tosuch  extension, 
and  promised  and  agreed  (but  not  in  writing) 
that  they  would,  in  no  manner,  interfere  vrith 
or  by  their  adverse  action  defeat  the  plans  of  sfud 
Company  for  the  extension  of  payment  of  said 
interest. 

And  respondent  further  says,  that  it  has  no 
knowledge  that  any  holder  of  said  bonds  ever 
elected  to  declare  the  principal  due  on  account 
of  a  default  of  said  Company,  with  the  excep- 
tion of  the  said  Osgood,  who  only  claimed  to 
bold  nine  of  said  bonds.  And  as  to  the  said  Os 

E 3d,  the  respondent  says  that,  to  the  best  of  Its 
Qwledge  and  belief,  the  said  Osgood  never 
has,  nor  has  anyone  at  his  request,  ever  de- 
manded of  said  Company  or  of  any  of  Its  ofHcers 
or  agents,  payment  of  any  of  the  coupons  at- 
tached to  any  of  the  nine  bonds  of  which  he 
claims  to  be  the  owner,  and  that  the  only  notice 
the  respondent  has  ever  had  that  the  said  Osgood 
had  so  elected  or  that  he  demanded  payment 
of  either  principal  or  interest,  was  derived  from 
bis  said  bill  of  complaint  filed  In  said  Circuit 
Court  of  Will  County,  as  aforeeaid,  on  said  23d 
day  of  February.  And  the  said  respondent  fur- 
ther avers  that  on  the  28d  day  of  February,  187B, 
the  said  dcfendaiit  ottered  and  tendered  the  at- 
torney of  record  of  said  Oseood,  in  open  court, 
in  said  ('ounty  of  Will,  fulTpayment,  principal 
and  interest,  of  all  the  bon<&  held  by  the  said 
Osgood,  which  was  refused  by  said  attorney. , 


And  that  respondent  at  the  same  time  offered 
to  deposit  in  court  the  foil  amount  of  said  prin- 
ci^  and  interest,  upon  condition  that  said  re- 
ceivers should  be  discharged,  and  said  property 
restored  to  said  respondent,  which  offer  was  re- 
fused." 

On  January  6,  1876,  a  pedtion  was  filed  hv 
Stephen  Oseood,  who  had  commenced  the  orig- 
inal proceeding  In  the  state  court  on  February' 
■22,  1875,  and  seven  others,  claiming  to  be  hold- 
ers of  bonds  and  coupons  secured  by  the  mort- 
gages to  Fosdlck  and  Fish,  in  which  they  recite 
Uie  previous  proceedings  in  respect  to  the  blH 
filed  by  the  latter,  and  allege,  among  other 
things,  that  on  October  1,  1878,  the  Raiboad 
Company  had  made  default  In  the  payment  of 
interest  on  its  bonds,  and  that  large  numbers  of 
coupons  maturing  on  that  day  were  presented 
'■  the  office  of  the  Corporation  in  the  City  of 


pany,  the  owners  of  the  bonds,  who  funded 
their  coupons  on  the  faith  thereof,  arc  entitled 
to  rescind  the  agreement  and  to  enforce  their 
claims  against  the  Company,  It  alleges  that 
Osgood  had  never  funded  his  coupons.    The 


&i 


never  funded  or  agreed  to  bie  so,  and  that  pay- 
ment thereof  was  refused  and  the  said  present- 
ment and  non-payment  was  duly  evidenced  by 
a  public  instrument  of  protest  by  a  notair  pub- 
lic In  and  for  said  County  and  City  of  New 
York,  and  thesaid  coupons  still  remain  unpaid, 
and  more  than  six  months  having expiredsincc 
the  demand  of  payment  of  said  coupons  in  Oc- 
tober, 1873,  and  the  default  thereon,  and  more 
than  six  months  bavins  also  CEpired  since  the 
demand  of  payment  of  such  coupons  in  De- 
cember, 1874,  and  the  default  thereupon,  your 
petitioners  claim  that  by  the  conditions  of  said 
!  conveyances  the  sold  principal  of  all  and  slngu- 
'  lar  the  said  bonds  bus  also  become  due,  and 
that  there  is  now  due  and  owing  by  the  said 
corporation  the  full  sum  of  $4,700,000  upon 
said  first  mortgage  Indebtedness. 

The  petition  ptnyaforan  account  of  the  suma 
due  on  account  of  tlie  said  bonds  and  that  the 
mortgaged  property  be  sold  to  satisfy  the  same. 

An  answer  was  filed  by  R.  Biddic  Roberts, 
setting  up  his  rights  as  trustee  under  the  chattel 
mortgage ;  and  Jas.  W.  Elweli  also  answers  the 
amended  bill,  repeating  substantially  the  alle- 
gations of  his  cross-hill.  Fosdlck  and  Fish  filed 
an  answer  to  the  cross-bill  of  Elweli  on  March 
10,  1670,  and  filed  general  replications  to  ail  the 
answers  to  their  amended  bill.  Their  answer  to 
the  cross-bin  contains  the  following  averments: 

"  These  respondents,  further  auswerini^. 
upon  Information  and  belief,  admit  that  certafu 
holdera  of  bonds  under  the  deed  of  trust  to 
these  respondents  have  detemvined  to  demand 
and  require  of  these  respondents  that  they  shall 
without  delay  declare  the  principal  of  all  of 
said  bonds  presently  due  and  payable,  and  will 
insist  that  these  respondents  proceed  to  pros- 
ecute their  original  bdl  in  this  behalf  to  speedy 
foreclosure  and  procure  the  sale  of  the  property 
106  U.  S. 
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of  aid  Railroid  Companj  to 


r  abo  infonned  tod  believe 
i^tiifwt..  cfaariTP  tbe  fact  to  be,  (liat  other 
k  •  tix«  of  laiA  bonds  tre  in  favor  of  &ad  pro- 
^•r  -j,->  dmuod  tbat  nit  gucb  foreclosure  and 
■k  •'uU  be  bad  for  tbe  present,  but  what 
=33' >  Tt.f  t«nMUiohler«>rciDtbcoaecl«uoriD 
c-  •  U«Y  tb«*«  respoudoitf  are  not  adTised  and 
■acs  4  •t>ie.  but  in  Uut  rerald  they  say  that 
^T  win  titdnror  to  faltluullj  perform  all 
^Krd-jonaa  trustees  in  this  behalf  and  lubmit 
a!  •»  ft  questioDs  as  inaj  arise  to  tbe  detennl- 
SKi  3  -f  du«  buncffable  court. 

F  ntbcr  aooeruig,  respondents  aav  that  tbej 
XT.  *N  advised  aod  cannot  stale,  wbat  precise 
■XB^MT.  the  bokkra  of  past  due  coupons  of 
bi«iSi  imaed  under  tbe  trust-deed  to  tbeee  re- 
1.1  <■!  ■!!  have  presented  for  payment,  but 
.kv  sBrfe  thai  it  is  iumaicria]  whether  one  or 
«  -V  u<  said  nxipooa  have  been  so  presented  ; 
ua:  .^vtBacb  as  tbe  eaid  coupons  have  not 
'■•'z  poi^l  aiid  a  larM  OJnount  thereof  us  here- 
sarfivr  Mated  havelongdncc  become  due  and 
^isblr.  and  these  respondents  have  been  bj 
•  art^  ikebolden  of  said  coupons  called  upon 
ss  "Ti^n^  to  foreckMe  the  said  mortgage,  tbej 
wt  ibesv^'T  rested  with  full  autbontj  to  pro- 
•—i  u>  <nK-b  far«cloaure." 

la  exbitrft  is  Akd  with  the  amended  bin, 
■■.Shf  ■  dedamion.  signed  bj  Posdick  and 
n>.  as  tr^Mces,  which,  afterredtingtbcissue 
<f  =>  bu^  of  March  10. 1809,  and  the  roort- 
nr  p^n  to  them  to  secure  the  payment  of 
nt  «ae,  aod  the  proviaon  thereof,  that  the 
:>arip*l  dioold  become  due,  in  caw  ot  tbe 
^»ifc<i  default  in  (he  paymeu.  of  interest, 
'■xdBvt  as  follows : 

A»l  wbert«s.  default  has  been  made  bv 
^ii  '•'— |— "T  in  (beparmentof  the  half  yeara 
ittnvK  oa  ad  of  via  boctds  which  fell  due  on 
»p&«  dar  ar<lc1ober,  A.  D.  187a 

iaA  wlvrns,  the  coupons  for  lucb  interest 
aai«  bn^  presented  and  pavment  demanded  ; 
Kri  ■!■  laa.  soch  default  bas  continued  for 
nns  '.ksB  fix  niiaths  after  such  demand  ;  and 
wh/i».  tbe  boUers  of  said  bonds  have  never 
TaaMMl  thnvio,  and  in  consequence  thereof 
'Ar  ^naripal  lit  all  of  tbe  said  boods  has  become 
fc«  asaj  pavaUe. 

^  w  thnvf-<re.  tbe  said  Chicago,  Danville 
Md  Vj»:raBes  RaQmad  Corapanv  are  hcrebv 
^•isLk  that  we,  William  R  f'oedick  anil 
iaar*  D  FMt.  as  tnntees  as  aforesaid,  and 
iMMff  nl  br  virtue  of  tbe  provisions  of  aald 
Tim-^*A  aoA  tbe  authority  conferred  upon  uh 
-r^-^r-.  dij  berrby  declare  tbe  principal  of  all 
i  aaai  bond*  u>  be  due  aod  payable. 

■i<i>«  iif  (his  dedaratko  and  notice  upon 
,^  Itaib'ad  Company  is  acknowledged  (o  have 
an  BMV  PebmaiT  30,  1873. 

r^a  tke  Inom  thus  made  by  the  pkadlngs, 
a  '«4w  <rf  Kfnmce  was  made  to  a  master  to 
asr  tiMi^aay.  aad  Rpon  tbe  same  with  bis 
faRMC*.  aad  a  l»ge  amoont  of  evidence  taken 
wt  ■■  U*  is  onubiad  in  the  record. 

n  Jm»  K  18T«.  the  marter  filed  hU  report. 
'a  k.  ha  nfosvd.  aaaoK  other  fludfaiKs,  that, 
a'nahs  I.  I'iS,  the  said  CorporaUoo  did 
■ES  paw  MT  (rf  tbe  tetcRst  taHiog  due  on  that 
hv  w  ^  IM  of  beads  dated  March  10, 
:^.  «  ^oa  (k  iMoa  dated  March  IS,  1872; 
^  M  Otto 


nor  baa  tbe  said  Corporation  paid  anv  of  the  sub- 
sequent installmenta  on  any  of  Btdd  $4,000,000 
bonds  falling  due  at  either  of  the  following 
named  days:  April  1, 1874;  October  1,  1874; 
April  1, 1876;  October  1 ,  1875  and  April  1, 1876; 
and  that  demand  was  duly  made  for  the  pay- 
ment of  divers  of  such  coupons  on  October  1, 
1673,  and  oneof  such  coupons  was  protested  for 
such  non-payment  more  than  six  mouths  prior 
to  the  institution  of  this  action,  or  tbe  written 
notice  of  such  trualeesdeclaring  the  principal  ot 
such  bonds  to  be  due  and  payable,  and  there  is, 
consequently,  now  due  to  Ibc  divers  holders  ot 
bonds datcdMarcb  10, 1640,  the  sum  of  fS.SOS,- 
SOO.  ThisBum  includes  Iheprincipaloftbebonda 
of  the  issue  of  March  10,  1869,  the  several  cou- 
pons thereon  of  the  dates  mentioned,  with  in- 
terest to  July  1,  1876,  and  the  additional  sum 
of  $889,500,  being  12i  per  cent  premium  on  tbe 
nominal  amount  due  lor  parment  in  gold,  ac- 
cording to  the  stipulation  in  the  bonds  and  mort- 
gage to  that  effect. 

The  masterfurther  reported  that,  as  to  all  mat- 
ters relating  to  the  funding  scbemc,  referred  to 
in  the  pleadings,  and  the  ^ect  of  the  surrender 
of  the  funded  coupons,  and  of  the  failure  of  the 
Company  to  pay  (he  coupons  due  October  1, 
1875,  he  was  not  required  to  examine  or  report 
upon  and,  therefore,  raadeno  finding,  norasto 
any  allegations  of  fraud  set  up  in  the  pleadings, 
no  (eslimony  having  been  taken  before  or  sub- 
mitted to  him  upon  either  matter. 

The  Railroad  Company  filed  exceptions  to 
this  report,  of  which  the  6lh  is  as  follows: 

"For  that  whereas,  tbe  said  master  has  de- 
cided, and  in  his  said  report  stated,  that  on  the 
13th  day  of  October,  1878,  said  Company  did 
not  pav  anv  of  its  interest  falling  due  on  that 
day;  uat  demand  was  duly  made,  and  that  one 
of  said  coupons  was  duly  protested  for  such 
non-payment  more  than  ail  months  prior  to  the 
institution  of  this  action,  and  to  the  date  of  the 
written  nodceof  the  trustees;  and,  therefore, 
the  said  master  assumes,  and  so  decides,  that 
the  principal  and  interest  of  all  of  said  bonds  has 
become  due;  when  the  fact  is,  as  shown  by  the 
proof  offered  by  tbe  complainants  and  inter- 
vening petitioners,  that  no  coupon  wusprotest- 
ed  until  the  19th  day  of  December,  A.  D.  1874. 
less  than  three  months  prior  to  the  date  of  said 
notice,  and  the  commencement  of  this  action, 
and  (here  is  no  proof  that  there  was  ever  any 
other  demand  \iponsaid  Company  for  the  pay- 
'  ment  of  said  coupons." 

I  On  the  hearing,  a  decree  was  rendered.  In 
'  which,  omoug  other  findings  it  is  declared; 

Thst  the  Hailroad  Company  had  paid  all  tbe 
coupons,  on  tlie  bonds  both  on  the  llilnoU  and 
Indiana  Divisions, which  fell  due  Aprill,1878, 
and  that  none  of  tlie  coupons  wbidi  had  ma- 
tured since  that  dale  had  been  paid; 

That,  under  the  two  proposals  of  tbe  Com- 
pany for  funding,  there  had  been  deposited 
coupons  due  Oclobpr  1,  1878,  to  April  1, 1875, 
inclusive,  on  oil  the  $2,500,000  of  Illinois  Di- 
vision bonds,  except  4(<98,600  thereof,  which 
coupons  still  remained  in  tbebandsof  Fosdich, 
as  truEtce  under  the  agreements;  that  the  semi- 
annual Interest  upon  tnc  convertible  bonds  and 
certificates  of  Indebtedness,  inaued  in  cichangu 
therefor,  which  fell  due  August  1,  1874.  was 
paid  in  full  and  that  the  installment  of  interest 
thereon,  which  became  due  February  1,  1875, 
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Oct.  Term, 


..epresentedforpnymeDt,  which 

was  the  greU  bulk  thereof,  and  that  oo  bilereet 
has  been  paid  on  any  part  of  the  same  since 
that  time; 

That  no  payment  of  inteieet  had  been  made 
Qpon  the  1608,500  of  niinols  DlTifiloa  bonds, 
woich  had  not  been  funded,  since  payment  of 
the  coupon  due  April  1,  1873. 

The  decree  then  recites  aa  follows:  "  That 
heretofore,  and  on  the  2Gth  day  of  February, 
A.  D.  18TS,  the  said  complainants,  as  trustees 
under  the  said  mortesge  or  trust-deed  to  them, 
dated  March  10,  ISBti,  did  declare  the  prin- 
dpid  of  the  sold  twenty-five  hundred  Illmois 
Division  bonds  to  be  due  and  payable  by  rea- 
Bon  of  the  default  of  said  Railroad  Company  in 
the  payment  of  certain  of  the  coupons  of  said 
bonds  which  fell  due  October  1st,  1873,  pay- 
ment of  which  had  been  duly  demanded,  and 
the  continuance  of  such  default  for  more  than 
aix  months  after  such  demand," 

The  decree  then  proceeds  to  declare  that 
there  is  due  and  owing  from  the  Railroad  Com- 
pany to  the  complainants,  as  trustees  under  the 
roortgase  deed  of  March  10,  1869,  (be  several 
sums  of  187,600  in  gold  coin,  for  the  coupons 
on  the  ^,500,000  of  bonds  secured  thereby, 
falling  due  respectively  semi-annually  from  Oc- 
tober 1. 1873,  to  October  1. 1876,  inclusive,  less 
the  payments  made  on  account  of  the  four  cou- 
pons on  the  convertible  bonds  and  certiflcatea 
of  Indebtedness,  with  interest  on  said  Bums  at 
the  rate  of  6  percent  per  annum  and,  as  the  de- 
cree reads:  "  In  the  further  sum  of  two  million 
five  hundred  thousand  dollars  in  gold  coin,  for 
the  principal  of  the  eaid  niinols  Division  bonds 
BO  declared  to  be  due  as  aforesaid,  together 
with  interest  thereon  from  and  ^ter  the  first 
day  of  October,  A.  D.  187Q,  at  the  rate  of : 
per  cent  per  annum  in  gold." 

It  was  then  ' '  Ordered,  ad^d^ed  and  decreed 
that  the  said  defendant,  the  Chicago,  Danville 
and  Vincennes  Railroad  Company  pay,orcause 
to  be  paid,  to  the  said  com^lamanla  as  trustees, 
for  the  holders  of  the  said  Illinois  Division 
bonds  and  coupons,  the  Bald  several 
money,  with  interest  thereon,  as  here 
found  to  be  due  and  owing,  within  twenty  (20) 
days  from  and  after  the  entry  of  this  decree, 
and  in  default  thereof,  that  all  of  the  said 
rulroad,  premises,  property  and  franchises  de- 
scribed in  the  said  trust-deed,  dated  March  10, 
A.  D.  1860,  and  hereinbefore  described  as  tbe 
Illinois  Division  of  said  railroad,  etc.,  and  all 
the  right,  title,  interest  and  equity  of  redemp- 
tion of  the  said  Chicago,  Danville  and  Vin- 
-s  Railroad  Companv  therein,  ahall  be  sold 


of  the  Republic  Lif  e  Insuiance  Company  Build- 
ing, in  the  City  of  Chicw),  in  the  State  of  Dll- 
noia,  after  having  first  given  notice  of  the  tii~  ~ 
and  place  and  terms  of  sale,  and  a  deacriptl< 
of  the  proper^  to  be  sold,  by  advertisement 
thereof  in  some  public  newspaper  published  In 
the  City  of  Chicago,  for  the  space  of  thirty  (30) 
days  prior  to  such  day  of  sale. " 

The  decree  also  contains  the  usual  declara- 
tion that  a  conveyance  of  the  title  to  the  prop- 
erty sold,  after  conflnnatton  of  the  sale,  ahould 
M 


be  a  peip^ual  bar,  in  law  and  equity,  against 
every  claim  of  the  BaQroad  Company,  or  otber 
person  claiming  under  it 

Under  this  decree,  a  s^  was  had  andreport- 

1  to  the  court,  and  coikflrmed  by  a  subsequent 
decree,  of  the  mortgaged  property  to  F..W. 
Huidekoper,  T.  W.  Shannon  and  J.  M.  Deni- 
son  for  $1,450,000,  and  the  purchase  money 
having  been  paid,  $862,600  in  cash  and  by  the 
surrender  of  $2,338,000of  the  Illinois  Division 
bonds,  with  the  coupons  and  certificates  of  in- 
debtedness or  convertible  bonds  thereto  at- 
tached and  belonging,  a  conveyance  of  the  title 
to  the  mortgaged  property  was  made  to  the  pur- 
chasers. 

It  is  assigned  for  error  upon  the  decree  of 
foreclosure  and  sale: 

First.  That  the  court  below  required  from 


Second.  T^t  It  decreed  foreclosure  and  sale 
on  ttds  condition,  wiibout  proof  of  the  written 
request  of  the  holders  of  the  majority  of  the 

It  is  undeniable  that  at  the  dale  of  the  filing 
of  the  bill  which  was  February  27,  1876,  the 
defendant,  the  Chicago,  Danville  and  Vin- 
cennes Railroad  Company,  was  in  default  for 
non-payment  of  the  coupons  on  $698,600  of  the 
issue  of  12,500,000  of  the  lUinois  Division 
bonds,  which  matured  October  1,  1878.  The 
holders  of  that  amoimt  of  these  bonds  did  not 
fund  iheir  coupons  and  none  of  them  were  paid. 
This  failure  on  the  part  of  the  mortgagor  con- 
stituted a  breach  of  one  of  the  condldons  of  the 
mortgage;  and  conlinning  for  six  months,  en- 
titled the  trustees  under  the  flfth  article  lo  take 
possession  of  the  mortgaged  premlsee,  on  being 
so  required  by  Uie  boldeis  of  not  leas  than  one 
half  Uie  outstanding  bonds,  and  collect  tlu  net 
income,  imtil  the  d^ult  should  have  been  sat- 
iafied;  or,  to  sell  the  morigaged  premises  tmder 
the  power  conferred  by  the  sixth  article  of  the 
conditions.  In  the  latter  event,  the  mort^ged 
premises  would  have  to  be  sold  as  an  entirety, 
free  from  the  incumbrance  of  the  mortgage, 
and  the  proceMs  of  the  sale  would  be  applied. 
first,  to  tbe  payment  of  the  amount  due  and  in 
arrears,  and  uien  to  the  mortgage  debt,  not 
then  due,  and  any  surplus  to  tbe  mortgagor. 
But,  inasmuch  as  by  the  terms  of  the  fiiat  arU- 
re^ance  is  declared  to  be  for  the  pur- 


pose of  secunng  the  payment  of  the  ir. 

well  aa  the  principal  of  the  bonds,  and  by  the 
fourth  article,  the  mortgagor's  right  of  poases- 
sion  terminates  upon  «  dmult  in  the  payment 
of  interest  as  well  as  nindpal,  on  any  of  the 
bonds,  we  are  of  opinion,  independent  of  the 
provisiona  of  the  otner  articles,  that  the  trust- 
ees, or  on  their  failure  to  do  so,  any  bondholder, 
on  non-payment  of  anv  installment  of  Inteieet 
on  any  bond,  might  file  a  bill  for  the  enforce- 
ment of  the  security,  by  a  foreclosure  of  the 
mortgage  and  sale  of  the  mortised  property. 
This  right  belongs  lo  each  bondholder  sepa- 
rately, and  its  exerdse  is  not  dependent  upon 
iperation  or  consent  of  any  othen,  <«<rf 
ly  and.  strictly  en- 
K  of  the  latter,  but, 
9  prosecuted  without  and 
IM  tJ.  8. 


CaiOASo,  Dantillk,  km.,  R.  R.  Co.  t.  FonnoK. 


««M aaiBM Htm.  It foOowi, fmtn the nitore 
W  a*  t^mltf.  wad  ariMi  upon  iti  tmce,  unkH 
■^B^ad  br  IB  MmK.  And  In  cue  the  pro- 
4mM«  ivBln  flMDj- In  a  Hie  of  the  mortgaged 
pM^H^  tkc  Mk  is  made  tne  froon  tlte  eqmtv 
rf  ttimiftii^  td  the  moftguor,  and  all  non- 
•«  rf  wainr  inamtbnooea,  u  nude  partiei  to 
te  ML.  md  ia  «<  llw  whtrie  premises,  wben 
^■^■T  to  the  pajmeat  «t  Om  amount  due, 
vvftia  As  fvoper^  ianot  pcoperij  divisible; 
a  ^n«r^  B  dear  awl  aliaolaie  title,  as  against 
«l  pan*  to  ifae  aott  or  tbdr  priTiea,  ai^  the 


3,  for  noD-pavroent  of 
d,  in  satisfacaon  of  the 
inr,wlKtherdueorDot.  OUott 
<  ^n^.  17  Wan..  «S  [M  n.  S..  ZXI.,  5751; 
JvmT.  JMv,SJ<vm&L.,S36.  Thisdoc- 
^i»MMdtTuiisooartinfinMUT.£.B.  Cb., 
T  ji .  4M  [BmmBt.  JfcJifaft,  ZXIT.,  aSffi, 
"-  — ^— *-e  nile  <rf  pnctice  in  such 


"  W«  anof  opinioD,  then,' 

_    . lug  by  Jfr.  Ai*i«  MiUer, 

t  IB  doe  fran  the  Railroad  Compauj 
■  '■--   laaoonl  at  his  overdue  and 
For  thb  mm,  whatever  it< 
Bif  bK.  he  ■■■  a  light  to  a  decree  nwt,  accord- 
— >  Ac  chanoevT  pnctke;  s  decree  which 
D  doe  and  give  the  com- 


a*  nw  ie  not  paid,  the  coon  must  then  order 
•  Hk  «(  Ae  Moet^i^ed  proper^,  with  a  fore- 
4«^nr  ■(  an  fi^ti  subordinate  to  the  mort- 


»  coort,  not  (Hilr  for  Us  overdue 
L  bi«  for  hte  principal  deU,  and  it  mnrt 
^*  1  for  fat  the  order  distributing  the 
.  ...  _...  u^  however,  ttke  com- 
n  foood  doe  in  the  decree 
~ing  can  be  had  until 
*  IT  of  the  principal." 
led  in  Uus  extract, 
■»  AMlnsMbaaaiBstfn&nta,  in  which  aday 
■  e*^  M  the  isfiot  to  abow  cause  against  it, 
^iv  hs  ■Baina  foil  ace,  and  that,  when  the 
4  ■  '^riHad  ID  be  itfeo  pro  amtemo,  is  pre- 
ta^Hjla  iM  ■■toR^  leqniiing  a  further  oracT 
■>  f>^AMe  IL  Aocordukg  to  the  practice  of 
^  bclhfc  ihaunrff.  deems  of  this  nature  In 
'jm^a^m  a^ts,  after  dtncting  an  account  to 
>  i^n  ^  the  prineipal  and  iniereet  doe  to  the 
-«^MI^a*(be  Bartgage,  otderad,  that  upon 
^  *~'~*"i^B  pacing  lo  the  plaintiff  the 
-  •-  ^   -'     -"dorfoondtobe 


H ^riiy  of  nrfsMtkn.    L      _^^, 

mmwm.  lav  Aa  pIsUtf,  in  order  lo  compk^ 

'■*fc,  »f  Mil  »aMln«ili.riMi1lnn>ngtt. 

*rw^  A*  dsoM  fl<  foradostm  would  not 
>  ^HAIifc.  Tkk  or«kr  of  conflrmallon  he 
pwHi4  a*  fvoof  to  the  oontt  of  acm-pninent 
wtai  to  AahKnactf  the  decree.    SDsn. 

a  TtTwn 

1^  *■*  aaHBr  iBawid  br  Hm  dwsee  to  pay 


might  be  varied  so  as  to  be  reaeraiable,  accord- 
ing to  the  discTrtfcinttf  the  court  and  tlw  par- 
ticular dicumstanoes  of  tbe  case.  The  courts, 
however,  were  vei?  llbenl  in  cases  of  fmcdoa- 
ure,  in  extending  and  antareing,  from  time  to 
time,  tliia  perfodof  redemption,  though  not  in 
cases  of  bills  to  redeem,  wWe  the  mortgagor 
came  into  court  profeesing  Ids  readiness  to  pay 
Ihe  amount  due,  when  ascertained,  nor  in  cases 
of  galea,  where  the  mortgagor  waa  not  subjected 
(o  the  severe  and  absolute  lorf  dture  of  hU  right. 
iMnev.  i>tinn,  4  Johns.  Ch.,  140;  Basleinti. 


iractice,  a 


,  according  to  the  I    „ 

sale  instead  of  foreclosure  was  o  _,   . 

form  of  the  decree  was  the  same,  directing  the 


time  of  six  months,  or  within  a  shorter  period, 
or  even  immediately,  tf  by  conaent,  or  where  it 
was  considered  to  be  for  the  beneBt  of  all  par- 
Uee.     2  Dan.  Ch.  Pr..  1266. 

In  the  early  practice  in  Kentucky,  the  pre- 
liminaiT  decree  finding  the  amount  due  and 
giving  day  for  payment,  was  inleriocntory  mere- 
ly and  s^arate  from  the  subsequent  decree.Qnd- 


ing  the  default  in  not  performing  Uie  fonuer 
"* — ;e  and  directing  a  sale  in  consequence  lliere- 
DotBTUru  V.  Palmatem;  1  Hon.,  64  ;  Old- 


Haiiey.  3  J.  J.  Marah,  118  ;  Banic*  v 
Gremvtatle,  5  J.  J.  Harsh,  2S0  ;  ChatnpUn  v. 
Fotter,  7  B.  Hon.,  104.  The  ground  of  this 
praciice  seems  to  have  been,  that  the  mortgagor 
had  the  right  to  have  the  record  show  that  be 
had  failed  to  pav  according  (o  the  decree  niH 
before  a  sale  of  his  proper^  was  ordered.  But 
there  seemstouatooe  no  sufficient  reason  why, 
as  it  was  according  to  tbe  English  practice, and 
generally  in  this  countiy,  all  these  matters  may 
not  be  embraced  in  a  mnele  decree.  What  u 
iodiroensable  in  such  a  decree  is,  that  there 
should  be  declared  the  fact,  nature  and  extent 
of  tbe  default  which  constituted  the  breach  of 
ttie  condition  of  the  mortrsge,  and  which  Justi- 
fied tbe  complainant  in  filmg  his  bill  to  fore- 
close It,  and  the  amount  due  on  account  thereof, 
which,  with  any  further  sums.subaequently  ac- 
cruing and  having  become  due,  according  to 
the  terms  of  the  security,  tbe  mortgagor  is  re- 

aulred  to  pay,  within  a  reasonable  time,  to  be 
xed  by  the  court,  and  which,  ft  not  paid,  a 
sale  oi  tbe  mortgaged  premises  is  duected. 
Wh«5i^,  8  B,  Mon.,  f" 
ttat  llnal  decree  of  forec 
sale,  which  delennlnea  and  fixes  the  rights  of 
tbe  parties,  and  from  which,  on  that  account, 
an  appeal  Ilea.  Bay  v.  Lau,  8  Cranch,  170 ; 
WktUng  V.  Bank,  18  Pet.,  IB  ;  Forgay  v.  ttm- 
raif,aHow.,a04;  B  B.  Oo.  v.  dwaMy, 28  WalL, 
409  [00  U.S.,  XXIU.,  187]. 

But  as  incaaeaof  strict  foreclosure,  so  in  case 
of  sale;  the  equity  of  the  morteagor  as  against 
tbe  moruagee  is  not  exhausted  imtil  sale  actu- 
ally cooflrmed ;  for  ft  at  any  time  prior  he  should 
brfog  into  court,  tor  the  mortgagee,  the  amount 
of  the  debt,  Intereet  and  costs,&e  will  be  allowed 

It  U  the  deed  made  to  the  purcliaMr,actually 
transferring  the  title  of  the  paitios  to  Ihe  nit, 
U 


ly  Google 


StrpRBUB  Court  of  tve  Uhtted  Statbh. 


Oct.  Teem, 


that  (ermiiuttei  the  moTtgafor's  equit;  of  re- 
demption.    Brifw  V.  /ru.   Co.,  96  U.   6.,  0S2 
[Xav.,860]. 
It  is  obvious  that  the  finding  of  the  amount 


la  ordered  to  be  sold,  is  the  fouDdatioD  of  the 
right  of  the  mortgagee  further  to  proceed,  aed 
a  substantial  error  in  that  finding  must,  on  ap- 
peal, vitiate  aU  subsequent  proceedings.  Unlike 
a  calculable  error  in  the  amount  of  a  personal 
lodgment  which  may  be  cured  by  « trniitHbir, 
itisotbenriBelncuTaUe;  for,  as  it  is  an  illegal 
exaction,  made  as  a  condition  for  preeerving 
the  rif^ta  of  Uie  mortgagor  in  liis  estate  and,  a 
executed,  depriving  hltn  wrongfully  of  them,  it 
propagates  itself  through  all  subsequent  sta^ 
of  the  canae.    The  ri^t  to  redeem  le  a  f avonte 


.,  XX..  881]  ;  Bhitlaberv.  Robin*on,  S7 
8.,  68  [XXIV.,  ear),  in  Olark  v.  Reyimm,  8 
WaU..  818  [76  U.  8.,  XIX.,  854],  a  decree  of 
strict  foreclosure,  which  contained  no  finding, 
either  of  the  fact  or  amount  of  the  Blleg[ed  in- 
tdebtedness,  and  gave  no  time  within  wbicb  to 
pay  or  redeem,  was  reversed  on  these  grounds, 
although  the  bill  was  Vakeapro  confoio  as  to 
Uie  parties  having  the  entire  beneficial  interest, 
and  contained  an  averment  of  the  precise  amount 
of  the  mortgage  debt  then  due.  The  same  cod- 
•equencea,  undoubtedly,  would  have  followed, 
if  ithadbeenadecreeof  foredoeute  and  sale, 
instead  of  a  strict  foreclosure;  and  the  error  is 
as  vital,  where  a  larger  amount  than  is  actually 
.ma-,  doe  is  ordered  to  be  paid,  as  where  there  !s  a 
*-      '     failure  to  find  what  amount  is  due. 

It  becomes,  then,  of  the  first  importance  to 
Bscertfdn  whether  the  decree  of  foreclosure  and 
sale,  in  the  present  case,  found  due  and  required 
to  be  paid,  as  the  condition  of  exercising  the 
tl^t  to  reaeem,a  larger  sum  than  n'as  tlien  due. 

The  errors  alleged  in  the  amount  are  two. 
The  fim  is,  that  mere  was  declared  to  bo  pay- 
able $353,230,  the  amount  of  the  several  cou- 
rns,  maturing  from  October  1,  1818.  to  April 
.  1876,  both  uclusive,  the  payment  of  which. 
It  is  claimed,  as  to  all  the  bouas  of  the  Illinois 
IHvislon,  eicept  $698,500  thereof,  had  beeri.by 
the  funding  aneements,  extended  until  Febru- 
ary 1,  1879.  The  second  is,  that  the  principal 
turn  of  $2,500,000  of  these  bonds,  contrary  to 
the  agreement  between  the  parties,  was  also  de- 
clared to  be  due  and  pavabie.  TheappcUantsin- 
rist  that  the  only  indeutedness  of  the  Railroad 
Companylotheoondholders,  represented  by  the 
complainants  at  the  time  of  tlie  filing  of  their 
bill,  was  the  past  due  interest  on  606  bonds.thc 
int^st  warrants  of  which  had  not  been  funded, 
amoimting  to  about  tlie  sum  of  $147,000. 

It  appears  from  a  statement  in  the  rccord.ad- 
mitted  to  be  correct,  that  there  had  been  depos- 
ited and  exchanged  for  convertible  bonds  the 
four  coupons  maturing  on  and  from  October  1, 
1878,  to  April  1,  1875,  on  $271,600  of  the  Illi. 
nois  Division  bonds,  and  that  by  the  terms  of 
the  agreement  under  which  that  exchange  was 
effecled,  dated  November  11,  1878,  it  was  not 
to  be  binding  unless  assented  to  in  writing  by  a 
majority  In  interest  of  the  boadholders.  In 
point  ol  fact,  such  majority  did  not  assent  to  it; 
Sut  under  the  second  proposition,  dated  Novem- 


£8 


ber20, 1878,  the  four  correepoiHllngcouponsoii 
$1,080,000  of  the  bonds  were  deposited  and  eX' 
changed  for  certificates  of  indebtedness. 

It  appears  further,  that  the  Railroad  Com- 
pany paid  the  accruing  interest  on  the  converts 
IbleDondsand  certificates  of  indebtedneas,isEued| 
imder  these  arrangements,  which  became  duoi 
prior  to  the  fllmg  of  the  bill,  except  $3,167.77,  i 
which  was  not  presented.  Thedefuilt  in  respect 
to  the  coupons  surrendered  was,  by  the  terms! 
of  the  funding  agreements,  waived  as  long  asl 
the  Interest  upon  the  securities  substituted  fori 
them  was  punctually  paid,  so  that  at  the  data  i 
of  the  filing  of  the  bill  there  was  no  subsisting 
default  in  uie  p^ment  of  interest,  except  upon 
the  $698,500  of  bonds  which  had  not  beea| 
funded.  i 

The  master  finds,  and  his  report  in  that  re- 
spect is  the  predicate  of  the  decree,  that  divers 
coupons  falbng  due  Octoijer  1,  187'3,  were  pre- 1 
sented  on  that  day,  and  that  payment  thereof 
was  demanded  and  refused ;  and  that  one  of  such 
coupons  was  protested  for  such  non-pRjmenl 
more  than  six  months  prior  lothe  institution  of 
the  suit  and  the  written  declaration  of  the  trust- 
ees, that  tlic  principal  of  the  bonds  had  thereby 
become  due. 

There  are  some  statements  in  the  onsweie, 
and  in  the  testimony  of  some  of  the  witnesses, 
that  coupons  due  October  1,  1878,  were  pre- 
seated  for  payment  and  w^  not  paid ;  btit  there 
is  no  proof  oi  the  fact  as  to  any  particular  cou- 
pon identified  for  that  purpose,  and  w^c  have 
carefully  searched  the  recorainvaln  for  any  ev- 
idence whatever  that  any  coupon,  not  after- 
wards fimded,  was  presented  and  payment 
thereof  refused.  The  master  himself  does  not 
report  any  such.  It  is  entirely  consistent  with 
his  finding,  and  with  the  evidence  on  which  it 
professes  to  be  founded,  that  the  payment  of 
every  coupon  falling  due  October  1,  1873,  pre- 
sented for  payment  on  or  after  that  dav,  and 
payment  whereof  was  refused,  nascxtendcd  by 
the  sulxsequent  agreemeuts  to  fund  them.  The 
intervening  petition  of  Osgood  and  otliers,  if  it 
be  considered  as  a  pleading  whereby  they  were 
allowed  to  become  co-complainants,  does  not 
allege  that  any  one  of  the  coupons  held  by 
them  was  pr,Mcntcd  for  paymenl.  It  is  averrcti 
tliat  Isrge  numbers  of  the  coupons  maturing  on 
October  I,  1878,  were  printed  and  pajinent 
thereof  was  demanded  and  refused  on  that  day, 
but  the  allegation  that  any  such  coupon  was 
held  by  either  of  the  petitioners  seems  to  have 
been  studiously  avoided  ;  and  stress  is  laid  on 
averments  of  fraudulent  misrepresentations 
whicli  induced  Ixindholders  to  fund  their  cou- 
pons, in  support  of  which  the  master  reported 
thatno  testimony  was  offered,  and  upon  the  in- 
solvency of  the  Company,  which  is  entirely 
immaterial  upon  the  question  of  an  actual  de- 
fault. It  is  averred  in  the  petition  that  coupoas 
were  presented  and  payment  demanded  in  De- 
cember. 1874,  which hadbecome due theprevi- 
oua  April,  and  the  master  so  reports  as  to  one; 
but  the  only  evidence  that  appears  in  the  record 
is  an  admission  of  the  Railroad  Company  in  its 
sixth  exception  to  the  master's  report,  wncrc  it 
Is  accompanied  by  the  statement  that  such  de- 
I  mand  and  refusal  was  less  than  six  months  be- 
I  fore  the  filing  of  the  bill,  and  could  not,  there~ 
I  fore,  have  bmn  the  foundation  of  the  declara- 
I  tion  that  the  principal  of  the  mortgage  debt  had 
IMC.S. 
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parable,  which,  in  fact,  was  not  predl- 

MB  (iMt  debnlt,  hot  rated  solely  on  the 

"  of  the  ooupons  due  October  1, 

Thrt*  b  nnihiug  in  the  record  to  show  that 
iB^  cae  ot  ibf  boadholderB,  who  bad  funded 
kv  mapoti*.  claimed  the  right  to  radnd  the 
folding  Bgrmnentx,  or  that  auj  step  to  do  bo 
k^  b«n  taken  or  aiUhoriz«d. 

e  that,  after  the  tUJQg  of  the  bill  and 
"" 1  of  a  receiver,   the  Railroad 


of  pajment.  It  is  almplj  the  appIicalloi>  U  tlie 
case  of  B,  Hale  by  the  trustees  onder  the  pover 
of  the  practice  of  courts  of  equi^  Id  casea  of 
Judicial  sales  upon  foreclosuie.  In  either  case 
Che  right  of  the  mortgagee  to  redeem,  and  Uiuft 
prevent  the  sale,  is  preaerved,  on  payment, 
not  of  the  unmatured  principal  sum  of  the  debt, 
but  merely  of  the  interest  then  actuallv  due  and 
in  arrears;  the  very  right  which,  by  (he  decree 
now  in  question,  was  denied.  If  authority  is 
needed  on  such  a  proposition.  It  will  be  found 

r— ,- topay  interest  upon  its  securi-   in  ffddenv.  OiRiert,  7  Paige  Ch.,  308,  and  Ot 

a»  Th«t  waa  but  the  natural  consequence  rolt  v,  Bynum,  17  Wall.,  62  [84  U.  S.,  SXI., 
<l  tW  liiintioD  ;  aod  in  lakiog  a  decree  for  |  .'73]. 

Unrlcman  and  wle,  It  might  have  been  in  I  This  right  cannot  be  regarded  as  other  Iban 
wi  acv«rd»nce  with  the  equitable  rights  of  ;  important  and  valuable.  Its  denial  in  the  prcs- 
tr«dbriilen  who  bad  funded  their  coupons,  U>  i  cnt  case  was  a  substantial  and  serious  wrong. 
tave  r»cinded  the  fonding  agreements,  as  in-  This  is  manifest  from  the  bare  statement  that 
•iH.''l,'  'if  riefTitioa.  But  tlic  legal  cfTcet  of 'the  decree  required  payment,  within  twenty 
..w  vo  ikl  tisTc  been  merely  to  find  asihe  tru=  '  days,  of  $2,500,000.  wliicli  nelind  was  not  due, 
•a  -at; .  ■!  the  mortgage  debt  then  due,  ncces-ta-  ;ih  ;i  condition  of  preventinR  the  >ole  of  propcr- 
rj  :  •.••  [laiiiin  avoid  a  sale,  the  whole  amount  tv,  which,  it  is  tinmitted,  was  worth  more  than 
ikcttnr^  unpaid  on  all  the  coupons.  It  would  ■  this  debt,  and  which, accord i eg  lolheleEtimoDf 
i.<.i^ttr-nt.  huiv  put  the  Company  in  default  i  in  ibeco^e,  was  caming  more  ihon  enough  to 
■  Li  ihf  fualed  euiipoDB  from  the  beginning,  I  pay  the  current  interest  on  this  racrlgage.  The 
bfdrprivHl  it  of  the  bcneSt  of  the  waiver  of ;  I'ccciver  states  the  net  earnings  for  the  year 
tia:  dL-f:.jh,  arising  friLun  the  fact  of  fimding.  |  1874  at  ^0,Q1S.7S,  and  adds,  tpcaking  July 
I:  *<4ikt  luTe  «UM'«led  the  arrangement  only  1 31.  1875,  that  "The  present  year,  like  tbc  pre- 

•  aad  Inim  the  date  of  the  decree  itself,  with-  '■  ccdiD":,  is  of  almost  unexampled  depression  In 
.1  btpNirinir  it.i  iitleceiiirt  t'lle^i  by  ntrooc    most  branches  of  business  upon  which  the  con- 

*.<«.  It  1-  tnie,  that  when-  ;imi<rt,::a,^  has  been  :  sumption  of  coal  depends,  the  IranEportation 
r  -  i.  t.  ■  MmiPc  a  lU'l.t  imyntls  iu  imtallments,  |  of  which  was  the  main  Irafflc  of  the  road;  and 
— lat-dlh.iH  t*-.-n  lik-d  for  foreclosure  and  sale,  jadds  that  he  believes,  on  the  rcarons  be  states, 
;»  g  a  (irfaulc  ;v<  lo  one.  the  decree  may  re-  that  "It  is  practirable.  In  a  ^'ear  cf  fair  pros- 
..:-—  [i-TineBt  lit  all  iasiollmeulB  then  due,  ■  perity,  to  increase  the  eamioss  from  fifty  lo 
■i^^A  duiurin^  since  the  In.stittition  of  the  eighty  per  cent  over  those  of    1874."    Upon 

•  i.t  tan  ihitl  prill  Hnlc  docs  notbiilflec  to  bring'  Hurh  a  snowing,  it  is  immaterial  lo  say  that  tlie 
ttv  ■•mt  <-f  ibt-  aiiH-Ueefin'itliin  the  meaning  of  RallroadCompauy  was commerciull^  insolvent, 
tkr  "111  anM-ie  nl  the  conditions  of  the  mort-  not  being  able  to  pay  all  its  obligations  as  tbey 
t»».  ■>  aa  ti>  J'l-Jify  tlic  decree  requiring  pav-  \  matured  ;  for  the  fact,  if  admitted,  would  not 
raw:  <.f  the  priDci|Kd  of  the  debt,  as  presently ',  affect  its  leffal  or  ci^uitable  righfa.  mr.ch  less  be 

Fur  tn- (lie  lenus  of  ibat  provision,  thcjallowed to  dcprivcits  other  crc<litor»,  juulorin- 
•s.:;n-  iL-  >•(  diies  oot  liecome  absolutely  due,  on  {  ciimbraneeTS  and  llenholders.  of  their  right  to 
a*  ^auli  of  the  Company,  continued  tor  sis  j  prevent  a  sale  and  sacrifice  of  tbe  property  by 
uie'k#,  wiihiiui  ilie  cin-H'iit  of  ihe  holder,  to  j>aying  the  comparatively  t^mall  amount  of  tlie 
;*i  mmttrot  ni-i]>i>ii:but  only  lit  thedection    interest,  justly  due.   upon  tbe  f.T>t   mortgage 

<  -vinut^-^.a^decUit-dby  theniandnotifle<l  bonds,  and  thus  pre-cn'ing  ilieir  own  (stalea- 
-■    Ur  ■■'•ncaTiir.     .Kail  t!ie  forfeiture  of  the   and  interests  oawell  as  those  of  the  mortgngor. 

«»  '4  piyment  to  lie  estflbli''he<i  in  a  given  The  «ci~i>ii.l  assignment  of  crrcr  which  we 
'^.  BiM  iitaitd  or  f.dl  upon  ttic  fact  of  sitch  ,  nnvcnoted.is.lnour  opinion, also  will  founded, 
•rianKI>ai  aod  tf'.icr.  as  it  may  be  justified  •  The  Bth  article  of  the  coaditious  of  the  mort- 
«r>4  by  (be  rir(~jins(an<'e)icxi'>im^  when  tbey  gage,  which  relates  to  this  subject,  conlalnsthe 
9rr  TtM.r  It  cxiuioi  lie  KUpportod  by  aubsc-  provision  (hat,  after  the  prinelpid  of  tbc  bonda 
rvu  ••-  rinroTP*.  It  ftilloi.-,  therefore,  that  has  been  declared  by  the  trustees  to  have  be- 
'.»/•  ■  a.si  to  'ippnrt  of  the   llnding  that  the '  come  due,  bv  reason  of  tbe  default  therein  de- 

•  *  •  df  t  lu  1  be<iime  due,  must  re^t  exclu-  wribcd,  and  tbe  mortgugor  notified  thereof, 
-.  ■'i     ii;«o  thi-  aUeged  default  of  October  1,  ■  the  trustees,  "  Upon  the  written  request  of  Ihe 

■T)  u:  (•lal.  an  we  havceen,  in  not  sufBcicnt.  .  holdei's  of  a  majority  of  tlie  said   bonds  then 

ti  ■'.  «"  i»-t  iJIret  Lhii  conclusion,  that  by  '  ouulonding,  shall  proceed  to  collect  both  prin- 

"« iim-  -if  tlK  t)tb  article  of  Ihe  conilllionK  of   cipal  and  interest  of  all  sucb  bonds  outstaud- 

L»  i^mei^ .  i;  i»  pnivided  that  upon  the  excr-   log,  by  foreclosure  anil  sale  of  f«id  property, 

■*  -4  ttv  ^mw  tbi-rrhv  conferred,  resulting   or  otherwise,  as  herein  provided." 

.  1  tir  'if  Ike  mcnii3;n^  premises,  fora'-ingk'       It  ia  contended  on   behalf  of  tbe  appellees, 

-  liu:  lo  ifce  paynvDi  i-f  intcr<-si,  it  may  U'  that  without  the  lost  clause  the  1ni.'-t(.i.«  lia%'e 

-r  .TTspoa  mriHr,  the  property  U  to  be  FOld    the  sole  right  to  act  according  to  their  discre- 

»  ar.  (aelfcty  anil  frtc  of  the  inrumbrance  of  lion  and  upon  their  own  motion,  in  dcchiring 

-  t»  ■r-sisr-  ••■  a«  to  poHi  all  the  title,  both  of   the  principal  sum  due  on  account  of  Ihe  de- 

*'  ■".sictfaadnxnicagee^andUuil theprocccdK   fanil;  and  that  upon  such  declaration  and  no- 

•W  «ir  KT  t'l  (■■  apiiUfd,  after  pajTnent  of   lice  by  the  trustees,  the  whole  fium    becomes 

"••IB*  iMrt*^,  to  the  pavmeiil  of  the  princi-   dup  Irrevocably  for  all  the  purpoiie*!  of  themort- 

rai -1 '.hrttr^.  thoairti  not  yet  due.     This  pro-   gage;  so  that   thereafter  tbe  Irusiccs,  at  their 

M  4w«  Dot.  cMierln  terms  or  In  effect, make  ,  option,  may  file  a  bill  for  foreclosure  and  sale, 

•^  «tatr  drtN  due  before  the  stipulated  day '  or  may  Intervene,  in  case  such  a  bill  fs  filed  by 

-""^  r    ,  ,,  CooglF 
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itde- 

a  be. 

and  hence,  ftctu&llj  due;  and  that  tlie  office  of 
the  clause  in  reference  to  the  written  request  of 
a  majorit;  of  the  bondholders,  is  mere]  j  to  make 
the  obligation  of  the  truaMes  imperatlTe.  In- 
stead of  optional. 

We  cannot  agree  to  that  construction  of  the 
provision.  The  whole  article  must  be  taken  to- 
cher. It  is,  in  fact,  a  unit,  and  is  directed  to 
a  ^ngle  end.  And  the  natiue  of  the  provision 
and  the  character  of  its  object  must  be  taken 
into  consideration  as  furnishing  the  rule  of  its 
interpretation.  It  is  an  agreement  which  the 
parties  were  at  liberty  to  make.  There  Is 
nothing  in  it  ilWal  or  contrary  to  public  policy. 
And  while  it  Is  in  the  nature  of  a  forfeiture,  it 
is  one  against  which,  wlien  it  has  taken  place 
according  to  the  fair  meaning  of  the  paitiee, 
courts  of  equitv  will  not  relieve.  It  was  so  held 
in  JVouM  v.  Uiark,  7  Paige,  Ch.,  17B;  Jfbonan 
V.  Let,  3  Black,  508  [BTU.  8.,  XVII.,  381]; 
Oleott  V.  Bynum  [tuprd]. 

The  stipulation,  nevertheless,  is  in  the  nature 

regarded  as  ttricti  ju- 

j  and  reasonably,  ac- 

meaningof  the  parties,  but  lean- 


The  stipulation,  neverthek 
of  a  penalty,  and  mav  be  reg 
rM,  to  be  construed  fairly  ai 
cording  to  the  meaning  of  th( 


the  present  Instance  at  least,  which  favors  him, 
does  not  discriminate  against  the  bondholders 
as  a  class,  but  rather  between  the  interests  of 
the  whole  number,  repiesenled  by  the  trustees 
and  controlled  by  a  majority,  and  those  of  a 
single  creditor,  or  a  minority,  associated  in  the 
like  case,  pursuing  their  remedy,  as  individuals. 
For  while,  as  we  nave  seen,  one  or  any  number 
of  bondholdera  may  prosecute  a  bill  to  fore- 
close a  mortgage,  upon  default  as  to  payment 
of  a  single  coupon,  or  the  trustees  may  inter- 
vene on  behalf  of  all  for  the  same  purpose,  be- 
cause the  failure  to  pay  a  single  instalhuent  of 
interest  is  made  a  breach  of  the  condition  of  the 
mortgage:  yet  it  is  apparent,  that  one  purpose 
at  least  of  the  clause  m  question  was  to  protect 
the  bondholders  as  a  class  agunst  the  views  of 
Individuals  and  comblnatlonB  of  individuals, 
being  a  mlnori^,  pursuinK  separate  interests. 
In  declaring  tne  principal  sum  due  before  the 
date  fixed  by  the  credit,  upon  a  default  in  the 
payment  of  interest,  the  trustee  is  acting  for  the 
whole  number  of  bondholders,  and  the  provis- 
ion that  subjects  his  action  in  enforcing  the 
Stipulation  to  the  wishes  of  a  majority,  is  meant, 
as  we  think,  for  the  protection  of  the  class. 
Hany  cases  may  be  mentioned  to  iUustrate  the 
Importance  in  tnclr  interests  of  such  a  control, 
rather  than  to  put  it  in  the  power  of  one  or  a 
minority  to  require  all  to  accept  what  the  ma- 
Jori^  might  consider  to  be  a  pronature  and 
leas  valuable  satisfaction  for  thdr  existiag  se- 
curity. The  larger  number  mi^t  think  it  to 
their  advantage  even  to  defer  the  collection  of 
their  overdue  interest,  much  less  not  to  antlci- 


might  esteem  the  ultimate  investment  highi 
thui  present  payment.  While  they  could  not  ana 
oiufat  not  to  prevent  others,  even  a  single  indi- 
viaual,from  exacting  the  promptest  payment  of 
what  is  due  and  may  be  important  as  current 
income,  ^  legal  process,  they  may,  neverthe- 
less, rightiQlly  object  to  an  anticipation  of  pay- 
£8 


tnent  that  may,  in  ihei:  opinion,  prove  to  be  s 
sacrifice;  and  this  l>ecomesi»pecia]ly  important 
when  the  present  value  of  the  security  is  Insuf- 
ficient to  prepay  the  incumbrance,  but  contains 
the  solid  promise  of  future  iudemnily  as  on  in- 
vestment. It  is  Ihst  interest,  we  think,  that 
dictated  the  clause  in  question,  and  can  be  sat- 
isfied only  by  the  construction  which  secures  to 
the  majority  of  the  bondholder?  the  right  to 


contended  for, 
which  gives  to  the  majority  only  the  right  to 
make  the  obligation  of  uie  trustees  to  proceed, 
imperative,  renders  it  nugatoiy.  For,  upon  that 
suppodtioD,  the  debt  having  become  fully  due. 
by  the  declaration  and  notice  of  the  trustees. 
for  all  the  purposes  of  the  mortgage,  if  they 
should  delayer  refuse  to  file  a  bill  for  foreclose 
ure  and  sale,  it  would  still  be  in  the  power  of  a 
single  bondholder  to  proceed  for  himself  nnd 
associates  directly  for  the  same  object,  and  to 
procure  the  same  relief. 

It  is,  therefore,  our  opinion  that  even  had  the 
trustees  rightfully  declared  the  principal  sum 
of  the  mortgage  debt  due.  and  given  the- proper 
notice  thereof,  nevertheless,  the  foundation  for 
proceeding  to  foreclose  for  that  cause,  and  of 
the  decree  requiring  payment  of  that  emount 
would  fail,  without  proof  that  the  bill  had  beea 
filed  for  that  purpose,  upon  the  written  request 
of  the  holders  of  a  majority  of  Uic  bonds  then 
outatandiDK.  It  is  not  disputed  thatnosucli 
proof  is  to  DC  found  in  ttiis  record. 

Other  errors  than  those  already  discussed        [T 
have  been  assigned  upon  both  appeals,  which, 
as  in  the  further  progress  of  the  cai'se  they 
may  not  arise  again,  we  have  not  considered 
and  do  not  thererore  pass  upon. 

Firr  the  reatont  already  given,  ue  reverie  both 
deereeioppetUed  from  and  remand  t/ieeaii*e,mtA 
imtrv^tiaru  to  proceed  in  eonformiljf  teith  this 


Mr.  CAtefJujM<xWalt«  dissenting: 
I  am  nnsble  to  agree  to  the  judgment  in  this 
case.  In  my  opinion  default  bad  been  made  in 
the  payment  of  the  interest  on  some  of  the 
bonds  withiu  the  meaning  of  the  8th  clause  of 
the  mortgage.  The  Company  having  given 
notice  that  the  coupons  due  October  1,  1873, 
would  not  be  paid  if  presented,  no  presentation 
was  necessary  in  order  to  create  the  default. 
This  notice  was  a  w^ver  of  a  preaentadoD  in 
form.  Coupon-holders  were  in  euectlold  it  was 
useless  to  make  a  demand,  because  if  made  it 
would  not  be  met.  Confe^edly,  this  default  as 
to  the  coupons  on  $698,000  of  the  bonds  con- 
tinued more  than  six  months.  Holders  of  lunds 
to  this  amount  declined  toenterintothescheme 
for  extension.  They  kept  their  coupons,  hop- 
ing some  plan  might  be  devised  for  payment, 
but  retaining  all  Uieir  rights  under  the  mort- 
gage, if  their  hopes  were  not  realized. 

This  default  having  liappened,  and  having 
continued  more  than  six  months  without  the 
consent  of  the  holders  of  the  coupons,  by  the 
express  terms  of  the  8th  clause,  the  principal  of 
all  the  bonds  secured  by  the  mortgage  liecame 
immediately  due  and  payable.  If  after  that,  the 
holders  of  a  majority  of  the  oulstanding  bonds 
had  requested  the  trustees  In  writing  to  fore- 
close the  mortgage,  it  would  have  become  tJie 
imperative  duty  of  the  trustees  to  institute  the 

loe  r.  s. 


CHiCAao,  Dakvillb,  etc.,  B.  R.  Co.  v.  Fchdick. 


aK^^*7  pnoMdia^  for  tliU  puipow.  But  if 
*a  m»A  nqamt  WM  nude.  It  Msms  to  me  that 
ttv  iiMitM  were  not  precloded  from  commeiic- 
ta(  nrk  proceedina  on  tbdx  own  motion,  in 
t>M  Ike  «fil7  of  tbe  tnist  made  it  nooeaBuij. 
[I  k  priMhle.  tf  a  iiu]ofl^  of  tbe  boodholdera 
kad.  n  Ml  approjmiate  way,  inlerfered  to  pre- 
1^  ikr  tmauea  from  going  on,  aome  relief 
■iffet  han«  beea  aflotdea  tbem,  but  when  oil 
r^Hv  in  and  aTafled  tbemwlTes  of  what  bad 
bm  doBe,  the  CaipaTMkiD  waa  In  no  position 
*»  defend,  becaoae  a  requert  bad  not  oeen  for- 
mmltf  Mir  In  adTannr  Aa  totheCorporatlon, 
-^-— ' — '-•lof  thebondab«c•medI)eaIldp•y- 
a  defaoh  oocorred  which  contiDued 
He  Mfdrite  length  of  time.  Whether  a  f  ore- 
duane  iboald  be  had  becaow  of  the  default, 
teMd  aloMB  with  the  boodholderBand  tninees. 
TW  pniTirioa  In  tbe  mortgage  for  the  written 
r.nje<  was,  a»  it  aeenu  to  me,  not  for  the  pro- 
iKiina  of  the  Company,  bat  the  bondholderH. 
If  ibe  boodbobkn  are  aattsfled  wEUi  what  the 
gmaiLi.  bare  done,  tbe  Cotpoialkm  la  in  no 
nMlnioM  to  cotDplain.    - 

Tiai  ibr  traateea  were  JuMlfled  in  commenc- 
mc  pcoceedtpgi  on  tbelr  own  motion,  seenu  to 
^  char.  Some  of  tbe  bondholders,  having 
nda,  aa  to  which  default  had 
m  a  mit  for  foreclosure  in  a 
rouft^^ad  aecured  tbe  appointment  of  a 


■kip  amUaatd.  cotdd  do  nothug  to  ettricale 
arif  tiun  iu  difflcaMee.  It  was  a  Deceaiit;, 
UKjUtmi.  for  tbe  traateea  to  interfere.  When 
ibiT  did.  tbe  Company  did  not  relieve  Itself 
fi<^  tbe  moaeqaenoea  of  itadefanltiathepay- 
B^trfoDopoaa  00  tbe  9006,000  of  bonds.  All 
■he  boadbolden  aeem  to  have  been  aatiafled 
TOk  wbaa  waa  done,  aitd  Omj  nolted  with  tbe 
naun  is  laiaeinf  tbe  f oaecloaiire. 

I'Bdcr  tbeae  cbvnmnutCM,  in  my  opinion, 
Ike  ensrt  piiiuetly  tteated  the  principal  of  all 
tW  booda  aa  diM,  and  decreed  aoooidiugly. 

I  iM  ■■fhialifri  to  aay  that  Mr.  JvtUeeBtue- 
bA  ajscvra  in  tbii  dissent. 


Statea  for  the  Northern  District  of  Uli- 
noiB. 

Petition  for  rehearing. 

The  history  and  facts  of  the  case  appear  in  the 
o[nnloD  of  tbe  court.  See,  also,  tbe  opinion  of 
this  court  on  the  flnt  hearing  of  the  case,  ante, 
47,  and  the  opinion  on  the  rSiearing.pMfi  M. 

Mutri.  Eduin  Waiktr  and  R.  Biddle  BtAerU, 
for  appellants. 

Mettrt,  Cb»rl«a  B.  Ii»wr«iieei  Senry 
Cravifyrd  end  J.  D.  Campietl.  for  sppelleea. 

Mr.  MetrilU  W.  Fuller,  for  Feedick  and  Fish, 
trustees,  appellees. 


Mr.  lAuCitvMjiitUiewa  delivered  the  opinion 
of  the  court: 

Since  the  announcement  of  our  former  opin- 
ion, the  appellees,  having  filed  apetition  forre- 
hearing,  have  suggested  that  the  aocree  brought 
up  by  this  appeuis  not  what  it  is  recited  to  be 
In  the  prayer  for  appeal  in  tbe  circuit  court,  vim.  : 
the  decree  conflrnung  the  sale  of  tbe  mortgaged 
property  under  that  of  foreclosure  and  sale,  out 
one  rendered  subsequently  thereto,  and  merely 
in  execution  of  it;  and  that  it  Is,  therefore,  not 
tbe  subject  of  an  appeal,  and  claim  that  the  prea- 
ent  appeal  should  be  diffluisaed  for  wan  t  of  ]uri»- 
diction. 

The  appeal  preyed  for  and  allowed  In  the  cir- 
cuit court  is  recited  in  the  petition  therefor  filed 
March  26,  I8TS,  to  be  as  follows: 

•'  From  tbe  decree  entered  April  12, 1877,  con- 
firming the  report  of  tbe  sale  of  tbe  property  of 
the  defendant  Railroad  Company; 

From  tbe  decree  of  April  16.  1877,  oiderlng 
the  delivery  of  the  deed  and  praaeaeion  of  the 
property  to  the  purchasers,  Frederick  W.  Hui- 
dekoper,  Thomas  W.  Shannon  and  John  H. 
Dennison; 

From  the  decree  entered  In  said  cause  on  tbe 
l»th  day  of  November,  1877,  in  favor  of  Fred- 
erick W.  Huidekoper,  Thomas  W.  Bbannon  and 
JohnH.Dennison,  and  anlnst  tbe  said  Chicago, 
Danville  and  V Incennes  Railroad  Company,  Tot 
the  sum  of  «l,808,ftt6.4«." 

Tbe  two  decrees  last  named,  of  April  IS,  1877, 
and  of  November  19,  1877,  do  not  appear  in  tbe 


CHICAOO.  DAXnLLE  AKD  VINC£N?IK6 
EAILBOAD  COMPANT,  JAMES  W.  EL- 
WKLX,  am  R.  RIDDLE  ROBERTS,  AppI*. , 

WTLLLAM  R.  FOSDICK.  JAMES  D.  FISH, 
raCDERlCE  Vr.  HUIDEEOPER.  THOH- 
AH  W.  iUJiSTiOii  aro  JOHN  BL  DEN- 

xiaox 


An  examination  of  the  terms  of  the  decree  of 
April  13,  1877,  shows  that  It  is  a  decree,  coin 
firming  the  report  of  the  master,  upon  a  petitioa 
of  tbe  purchasers,  Huidekoper,  Shannon  and 
Dennlson,  asking  that  their  tnd  may  be  satisfied 
by  a  surrender  of  boula  and  coupons  without 
further  cash  payment  and.  upon  that  surrendeT, 
for  a  coDvejance  of  the  title  to  the  property,  and 
to  be  let  Into  poeeenion.  What  piiot  action  of 
tbe  court,  upon  a  report  of  the  sale,  had  taken 
place,  the  transcript  of  tbe  record  htfore  us  does 
notdisdose.  Counsel  for  the  appeUees  state  that 
there  was,  in  fact,  a  prior  decree,  conflrming  the 
Mle,  rendered  on  February  SS,  1B77,  from  wUch 
no  appeal  was  perfected ;  and  produce  in  BU[^rt 
of  their  statement  what  is  called  a  sapidemental 
transcript  of  the  nacord,  containing  nudt  a  de- 
cree. Iliis,  however,  we  cannot  at  present  con- 
sider or  act  upon,  further  than  to  say  that,  in 
view  of  the  suggestions  made  and  to  enable  the 
parties  to  present  wbaleverqwations  arise  apoa 
tbe  record  as  it  is  now  before  ua,  or  upon  a  oran- 
pkte  record,  when  euppUed,  upon  the  appeal 
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prayed  for  ud  perfected  on  Much  26, 1870,  (A« 
apfi/iratum  for  a  rdtearing  it  granted;  and  On 
d^rii<^  tht*  court  rendettd  at  Vuaeeitnt  Term, 
mfar  oiJg  a*  it  rteermM  anj/  tf  ui«  ieerta  em- 

puTpote  tet  atide. 
True  oop7.   TM: 

June*  a.  HcKeooey.  Oerlc,  Sop.  Court,  V.  a. 


HENRT  SETHOUR  KINO,  Appt. . 

FRANELIN  C.  CORNELL,  Admr.  of  Ezu 
Cowreu.,  Decwaed,  UTICA,  ITHACA 
AND  ELHIRA  RAILROAD  COMPANY 

BTAI_ 

(Bee  S.  O,  U  Otto.  Hfr«».J 

IUmov(d  of  taitae — teparaXt  petition  of  alien . 

L  TbeaaaoDdBDbdlTW«iof  BeottonOAof  the  Re- 
viled BtaMitaa,  u  to  reoioral  of  cuian,  ms  repeaOed 
^--"-  'ctttfins. 


a  removal  wheo  there  could  be  a  final  determi- 
oadon  of  the  controversr,  ao  far  as  it  concerned 
them,  wlthoat  the  presence  of  the  other  defend- 
ants, we  have  nov  conadeted  the  natter  in  that 

While  repeals  by  implication  are  not  favored, 
I  it  is  well  stalled  that  where  two  Acts  are  not  In 
'  all  re«pecta  iCTragnant,  if  the  later  Act  coTeis 
the  whole  subject  of  the  earlier,  and  erobraceft 
new  provisions  which  plsinl<r  show  that  the  last 
j  was  mtended  as  n  substitulc  for  the  fiict,  it  will 
operate  as  a  repeal.  This  subject  was  fully  con- 
Isideied  in  C.  -V.  r.  Tj/ntn,  II  Wall..  92  |78  U. 
8.,  XX.,  1.54].  where  the  early  authorities  are 


by  the  Act 


E.  Wheoacttisenof  afttatasnealBtlBOOuMBclti- 
aen  of  tbe  aame  State  and  an  aUeo,  tbe  cause  Is  not 
femovable  on  lite  sepaiate  pedUon  of  tlie  sUeii. 

pTo.  WBJ 
Motion  to  adeanenfldd  Oct.  t,  18SS.      Granted, 

Oct  9,  ISSi. 
Submitted  Oct.  SI,  18SS.     Decided  Dee.  f,  188S. 

APPEIAL  from  the  Circnit  Court  of  theUnited 
Stales  lor  the  NoTthen  DlMrict  of  New 
Tort 

The  histoTT  and  facts  of  the  case  appear  in 
the  opinioD  of  tbe  court: 

Memt.  mUlMi  M.  ET»rto.  C.  F.  Sontlt- 
■■ijd  and  Joaeph  H.  Clto»t«.  for  appel- 
lant   

Mr.  SaBoel  H.  WHoox.  for  appellees. 

Mr.  OAi«/'Jtu(»wWftlt«  delivered  the  cpin- 
ian  of  Ihe  court: 
This  is  a  suit  begun  in  the  Supreme  Court  of 


e  eoniroversy,  so 
far  as  it  concerned  him,  without  the  presence 
of  the  other  defendants,  as  parties  is  the  cause, 
filed  in  the  state  court  his  petition  for  a  removal 
to  the  Circuit  Court  of  the  United  States.  In 
[309]  the  circuit  cotirt  a  motion  was  made  to  temand 
the  cause,  which  was  granted  and  from  an  or- 
der to  tbat  effect,  tliis  appeal  has  been  taken. 
It  is  conceded  that  the  case  was  not  removed 
under  tbe  Sd  section  of  tbe  Act  of  March  8, 
1875,  ch,  187  flS.Stat,  at  L.,470],  1  Sup.  R.  B., 
174,  and  that  tlie  jurisdiction  of  the  circuit  court 
rests  solely  on  the  second  subdivision  of  section 
S88  of  the  Revised  Statutes.  It  was  said  at  the 
a  Eyde  v.  RubU.  IM  U.  8.,  407 


died  andrevtewedatconsidcrable  length.  This 
rule,  we  think,  is  decisive  of  the  present  esse. 
Section  039,  in  its  Ist  subdi%ision,  provided  for 
I  a  removal  bv  the  defendsnt,  nbere  the  suit  is 
against  an  alien,  or  is  by  a  cili/en  of  Ihe  State 
'  in  which  the  suit  is  brought  against  a  citizen  of 
anoiht  r  L-:=ic.  The  petition  for  removal  was  to 
be  filed  I  y  ibe  <irfen('.!:tt  r.l  tbe  time  rf  cnicr- 
iDghi3r.mK.;:nmccinihcr'.^tctourt.  This  isa 
reproducliou  of  the  provi'fdn';  cf  section  12  of 
IbcJudiciiiry  Act  rf  ITKi.cb.-V,  1  twt.at  L..';9. 
'  The  ^d!^uIxlt\is-.on  rtbtctllo  suits  ngair si  an 
alien  nndc<irizcn<i[  the  M;::c  in  whica  thcbuit 
was  broiiirlit,  aad  to  ^'jlts  by  citizeus  of  such 
Stutc  n^icEt  a  citizen  of  the  same  and  a  cilizco 
of  another  Sialc.  In  .'uch  suits  the  defendant, 
who  was  nn  alien,  or  a  citizen  of  another  &lat«, 
might  have  a  removal,  if  the  suit,  go  far  ns  it 
related  to  him,  was  bmuglit  for  the  purpose  cf 
TestraiDing  or  enjoining  him.  or  was  one  wbcre 
there  could  lie  a  final  dei^TmiaalioD  of  the  con- 
troversy, fo  f^  as  it  concerned  I lim,  without  tlic 
presence  of  tbe  other  dcf  cadants  as  parties  in  tl;o 
cause.  The  petition  tor  sucb  a  removal  could 
be  filed  at  any  lime  before  trial  or  final  bcBrinc, 
and  the  rumovnldiduot  kilfcan-ay  cr  prejudice 
the  right  of  the  plaintiff  to  proceed  cl  Ihe  seme 
lime  with  the  smt  in  tbe  state  court,  i;s  against 
the  other  defendants.  This  subdivision  ia  a 
substantial  reproduction  of  Ihe  Act  cf  July  27, 
1860.ch.  aSf ,  14  Slat,  al  L.,aw.  The  Act  ofl8«6 
was  amended  bv  the  Act  of  March  2.  1867,  ch. 
196. 14  Slat,  at  L..  538,  so  that  in  a  suit  between 
a  citizen  of  the  State  in  which  the  suit  was 
brought  and  a  citizen  of  another  Stale,  tbe  citi- 
zen of  Ihc  other  State,  whether  pJaintifF  or  de- 
fendant, might  obtain  a  removal  if  he  had  reason 
to  and  did  iR-lieve  that  from  prejudice  or  local 
infiuence  he  would  rot  be  able  to  obtain  justice 
in  Ihe  state  cotirt.  Here,  too,  the  petition  for 
removal  could  be  lil^  at  any  time  before  trial 
or  final  hearing.  This  Act  of  1867  appears  as 
the  3d  subdivision  of  section  638. 

The  12th  section  of  the  Act  of  1789  remained 
in  force,  without  amendment  or  material  altera 
ation,  except  by  tbe  Acts  of  1866  and  1867,  un- 
til the  revision  of  the  Blatutes  hi  1878.  Then 
tbe  whole  legislation  was  embodied  in  section 
689  of  tbe  Hevised  Statutes,  which  was  subdi- 
vided so  OS  to  present  the  different  grounds  of 
removal,  depending  on  citizenship,  separately. 

In  this  condition  of  the  law.  only  aliens  and 
citizens  of  States  other  than  that  in  which  the 
suitwa^  brought  could  obtains  removal  inany 
case.  Save  in  cases  of  local  prejudice,  onlv  de- 
fendants could  petition,  ana  in  cases  of  local 
prejudice  no  provision  was  made  for  aliens.  No 
provision  wa.s  made  in  any  law  for  the  removal 
of  coses  arising  under  the  Constitutioo  or  laws 

loe  u.  s. 


Call  t.  Palvkr.    Goslibo  v.  Robbrts. 
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>ct  Bf  KMonk  Mesu  to  tutve  been  brought 
tfadaSj  M  tbe  aUaUiao  of  CongiMS,  ud  the 
ia  [IB  Sm.  It  L.,  470],  <rf  that  year  puaed. 
K^nr  taportuit  new  proTiiloiu  were  Intro- 
^mhI.  Md  the  new  Act  wu  eridentlj  intended 
m  BHhMttate  (or  mudi  that  bad  been  enacted 
Wmc  RenoTSb  of  raita  aiisiiw  under  the 
n—Hnltiw  ami  la  in  iif  llir  Fiilir  rintiilni  t  firr 
aiAariaad  wfthont  regard  to  the  ddzeoablp  of 
thr  partka.  and  tnatewl  of  conflnhig  the  ^v- 
bfrn  of  rtmoral  to  defcndanta  or  citizens  of 
SMea  othar  than  that  hi  which  the  suit  was 
W«irti,dtbs  paitTWM  allowed  tomove  In  that 
kkaB.  iBMead  ofreqoiring  the  petition  for  re- 
■D«al  to  be  filed  hi  aome  caaea  when  the  de- 


&«i  to  vfaicfa  tttai  Act  Implied  were  to  t>e  pre- 
■nkd  ■!  or  before  the  term  at  which  the  cause 
cobU  he  ttnt  tried.  Provision  for  citizens  and 
n^ctaef  (oraifn  Stales  must  liavebeen  in  the 
■dM  of  C^nxTcss  at  Ihe  time,  ttecause  In  the  Ist 
daoae  of  tba  M  aectioa,  which  relates  to  the  re- 
Miial  of  a  wxuroTersj  that  is  not  separable, 
Aer  an  ^fttiallj  Bamed.  In  the  2d  clause, 
vlack  relates  to  separable  controrersies,  the; 
B*  Boi  aad,  a«  in  the  local  prejudice  subdl- 
nrirv  «f  aectioa  839,  tliat  prinlece  is  confined 
IBcMaenanf  tteCniledSlalee.  Inthel^wof 
IMIan  aUen defendant,  baTingaaeporablecon' 
Btxwj,  could  recDove.  When  tlut  law  was 
«Tmded  in  IMT  to  caaea  of  local  prejudice, 
oah  oLizeDa  were  included  in  the  extension.  In 
Iha'Actof  llfTl the tietDOTal in caaesof  separable 
«wpij*wri^  was  not  confined  to  defendants, 
ta  eitbcs  patf^  could  applr.  Congieas  then, 
*  •-t  naa  ti>  oa,  manifestec  Its  intention  to  ex- 
d  ide  bUhm  from  the  privileges  of  such  a  re- 
MiraL  hiM  as  it  did  In  1887,  hi  cases  of  local 
'.  Tlie  whole  subject  was  eTidentl^  up 
.  The  IM  and  2d  aubdivisiooa 
t  were  tfaoroughlj  revised  and  rad- 
_  _  ed.  There  cannot  be  a  ahadow  of 
*t^»  that,  except  aa  to  aUeua  in  the  3d  subdi- 
virioa,  both  ibeae  subdivWons  were  repealed, 
aad  >r  caoaot  beUere,  if  CongresH  had  intended 
»  oiaaiaae  In  force  that  part  of  the  3d  subdl- 
nim  wUch  aDoFwed  an  alien  defendant  to  re- 
man  a  fanae,  ao  far  as  it  related  to  him,  and 
pc  Us  adTCffaatr  no  oorrespondlnB  ri^t,  it 
■vJd  ka*«  been'  left  to  Inference  ^ooe.  So 
ihaiwih  >  rerudnn  Impliea,  as  we  think,  an  In- 
«aaa«  to  make  the  new  law  a  substitute  for  all 
thM  ihatw  aabdivWous  contained.  The  last 
<^Br  iiisllnjj  lo  SCTMrate  controvenles  needed 
•mtj  tha  addttloa  of  the  word  alien  lo  ma 
'■■nr  mvTthlax  in  the  3d  subdlviilon.  Uad 
t  hwa  added.  Oe  law  would  have  been  unl- 
t*m.  aad  aUowal  renxivals  by  both  parties  in 
•a  Tatm  where  the  rtKbt  was  dependent  on 
'^(wwMpL  With  it  out,  U  we  hoM  that  the 
«l  kw  is  lUfvpealed,  an  alien  defendant  will 
)*  aaisad  to  remote  his  separate  coutroven^ 
■  aptatf  a  dtlKfi,  whlk  ttw  dttzen  will  not 
MM  ika  mmt  privilege  aaaiut  him.  This,  we 
an  MhAad.  It  was  not  tte  iDtentlon  of  Con- 
P«B  to  dBL  It  foHowa  that  the  whole  of  the 
M  aafatfvWea  ef  secdon  880  waa  repeated  by 
'-  ^  Act  of  urn.  aad  that  Ibe  canae  waa  not  rfr 
^nM*  M  Ike  aepatMe  petitioa  of  Ibe  alien. 
7b  ^ikB  it  iiiiniiiaaiij  to  cooaider  whether 
>■  MOna 


there  waaintheanitsuchasepiisleGontroTeis^ 
as  would  have  entitled  him  to  a  removal  if  the 
law  had  been  otherwise. 

Tkt  ortler  of  t/u  Cireuit  Covrt,  rtmandiitg  lie 
num  to  Ihe  State  Qmrt,  it  i^gtrmecL 
True  oopv.   Test : 

JanuB  H.  HoKenner.  Clerk,  Bnp.  Court,  U.  a. 

ctted-ioa u. a-iBOi ;  107 o. s-hs :  110 c s., so-,  w 

H.  W.  Bep..  Ml ;  9)11.  V.  BepTnt.  m ;  118  D.  B„  W. 


ABA  C.  CALL.  Appt., 

HENBY  H.  PALMER. 
(See  S.  C.  le  Otto,  SB.) 
Cotittruetion  of  Rule  SS^moUon*  under. 
1.  Rule  SI  Bppllea  only  to  oaaea  whlcb  have  been  ' 

'-•■t~."~i-~.Jtimtrttnaatiititr<ra\rt  or  dlS- 


MotUm  nbntilted  b 


APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  Ihe  District  of  Iowa. 
Motion  to  advance  under  Rule  82. 
Mr.  J.  H.  Call,  for  appelUnt. 
No  counsel  appeared  for  appellee. 

Mr.  CAt«/</iu(i'MW«it«  delivered  the  opin- 
ion of  the  court: 

TAi*  motion  it  denied.  Rule  33  applies  onl^ 
to  cases  which  have  been  remanded  byacircuit 
court  to  a  state  court,  or  dismissed,  under  the 
authority  of  section  5  of  the  Act  of  March  3, 
1B7B  [16  Slat,  at  L.,  470].  This  is  an  appeal 
from  a  decree  on  the  merils  in  a  suit  removed 
from  a  state  court  to  the  drcuit  court  The 
record  shows  that  a  motion  to  remand  was  de- 
nied, and  that  the  cause  waa  regularly  heard 
and  decided. 

Motions  under  this  rule  should  be  accompa- 
nied by  an  agreed  statement  of  the  case,  or  oy 
such  extracts  from  the  record  as  will  show  that 
tlie  case  is  one  to  which  the  rule  is  applicable. 

True  oopr.    Test ;  _ 

Jamee  U.  HoKenner,  C3erk.  8up.  Court,  D,  B. 


JOHN  W.  GOSLING.  Appt., 

JOHN  ROBERTS. 

(See  &  C  W  Otto,  »-t!.) 

Void  lettert  patent-infringement. 

"Oie  Hm  claim  of  re-Issued  letters  ntent  NnJSU, 
■ranted  to  Jobn  W.  OosllDr,  N'ovember  4.  IHTS,  tor 
—  "Improvenwnt  In  alep  covers  and  wheel  feodpra 


I  thedoor,  to  optintc  ss  a  step  cover  vhcatbedoor 
•Bead  imMs  by  Jfr.  Juttiee  BLATCHraas. 


.  Google 
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tB  closed,  and  k  wheel  feuderwben  the  door  toopeo, 
sutatantlallr  as  uid  for  U>e  puritaae  specifled,"  wai 
BlleKed  to  haTe  been  lubinsed  br  a  structure  made 
Id  aooordance  wlUi  the  d«aorJptloTi  oontalned  in  tet- 
tenHteatNo.UGei,Bmited1a  JobDBobOTtB,ItBj 
Ok  ION,  for  an  "improvement  Id  Mep  oovets  and 
lAeel  fendeia  f or  onlagSe."  ItwaibeldtbBtaatd 
olalin.  if  oon«trued  so  as  to  oover  tlie  drfendaufs 
Btruoture,  was  void  (orinuitotiM>vcltr,  and  atao  In- 
valid as  bting  for  a  diSerent  iDvcDtlbn  from  any 
found  in  tlte  oHginal  patent ;  and  tb«t  if  It  waa  ao  lim- 
ited as  to  be  oobroader  Uian  the  Angte  claim ot the 
orlsiDal  p^ent,  tliere  had  been  no  InrringenkeDt 

TheapeoUlcallon  of  tbe  orlstaial  patent  dewiTibed 
a  plate  attached  at  its  top  to  tlie  bottom  nut  of  tbe 
door  of  the  canlajge,  and  atMohed  at  its  bottom,  by 
•  plvolal  oODneotion,  to  tlie Repof  the  auTia«e,  and 
flexible  and  yleidinK.  ao  ai  b;  lis  elasHolt)'  to  hold 
ttke  door  eltlierokiaed  or  open.  In  UteBpedflcadon 
of  the  re-iHue.tlieooDneotfi»i  of  the  plate  to  the  step 
1VBB  made  optional,  and  the  OeilbiUtr  of  the  plate 
was  made  only  prderential.  The  thigle  claim  of  the 
original  patent  was;  "A  oumbincd  step  cover  and 
wheel  render  for  o«rriB«ce,  conelathur  ot  tlie  flei- 
il)lG  plutc  E,  whose  upper  end  Is  attached  to  the  car- 
riasedoor.  and  whose  lower  end  Is  oonDeeied,  a  (i, 
to  the  Blep  or  otlierftzed  object,  the  whole  beiiia;  ar- 
rant 1 1.1  operate  BubBtantlall;  as  herein  deacnbed 
anil  tur  the  purpose  set  forth.**  The  specillcatlon  ot 
Uie  ra-la^uo  slated  that  tbe  important  feature  of  tbe 
invention  was  "  The  plate  B,  attached  to  the  door 
of  tne  carriage,  and  operating,  tar  reason  ot  such  at- 


s  United  SriTKa. 


, je  object  of  the  ohanitee  in  the  epeclflca- 

Uon  was  to  arrlveat  the  claim  tor  a  plate  out  held 
at  Its  bnttom  to  the  step.  "Rie  plate  In  tbe  defend- 
ant's structure  was  not  Heilble  and  was  oot  held  at 
its  bottom  to  tlie  step,  and  did  not  InfiiOBe  the 
Blns'le  claim  ot  the  original  patent.  Tbe  invention 
covered  bv  that  claim  was.  so  far  as  appears,  new, 
and  the  original  patent  was  adequate  to  secure  It- 

[No.iaT 

Aripied  Oct.  IS,  18SS.  •     Defided  Oct.  S3.  ISSS. 

APPEAL  from  the  Circuit  Court  of  tbeUoited 
Slates  for  the  Southern  District  of  Ohio. 

The  bill  in  this  case  was  filed  ia  the  court  be- 
low by  the  appellaDt.  to  recover  damages  for 
the  alleged  infringement  of  certain  re-issued  let- 
ters patent,  and  for  an  injunctioD. 

The  defendant  denies  the  allceed  infriase- 
ment.claims  that  the  complainant  is  not  the  ong- 
inal  inventor  of  the  improvement,  that  it  isnot 
uaefu],  and  that  the  re-issu^  letters  patent  are 
too  broad  ana,  therefore,  void. 

The  court  below  found  for  the  defendaDt  aod 
entered  a  decree  dismissing  the  bill.  Where- 
upon the  complainant  app^ed  to  this  court. 

The  facte  of  the  case  are  staled  b;  the  court. 

Jfcwr*.  Chftrles  L.  MtteheU  and  D.  H.  I. 
Holmet,  Jama  H.  PtrkinM  and  C.  D.  Cogin,  tor 
appellant. 

Mr.  WlUl»m  H.  FUIi«r,  for  appellee. 


In  this  case  the  plaintiff  appeak  from  a  de- 
cree dismissing  his  bill  of  complaint.  The  suit 
is  brought  for  tbe  infringement  of  re-issued  let- 
ters patent  No.  6644  granied  to  Jolm  W.  Gos- 
ling, the  appellant,  November  4, 1873,  for  an 
"improvement  in  step  covers  and  wheel  fenders 
for  carriages,"  the  original  patent  having  tieen 
granted  to  him  Febniarv  86,  186T,  and  Che 
re-issue  applied  for  June  2i,  1878.  Aaa  mate- 
rial question  in  the  case  arises  on  the  difference 
between  the  speclflcatiooa  and  claims  of  the 
original  and  the  re-issued  patents,  Umj  are  sub- 
joined in  parallel  columns,  tbe  portlonBineach 
which  ore  not  found  b  the  other  being  in  ifaliet. 


lo  a  obev  and  simple ' 
vice  for  ptevr-" —  ■ 
aooumnluloD 
and  dust  on  the  nepa  m 
CBirlagea,  etc- and,  also, 
for  guarding  Oie  olothea 
of  toe  rider  from  oomlnK 
in  ot    with     tbe 

wl  1  entering  or 

dji  Fig.  1  snows  Uie 

p(  >f  mr   fender 

wl . —  jarriagedooria 

open,  and  Fig.  X  repre- 
■enls  It  when  the  door  Is 


aUi  "  Mf  iDventlon  eotuM» 
tde-  cf  a  onsap  andsfanpiede- 
the   vloe  for  prereotlng  tbe 


engages  wlt£  a  suHablo 
aperture  In  the  Sange  d 
ot  Uie  step.  Thlsprovis- 
ion  of  the  perforated 
flange  d  and  «fe  h  enohta 
thepIdtcBtotnm  Id  ei- 
ther dlrectloo  as  tbe  door 
C  Is  opeDed  or  closed.  Tbe 
fa^tty  of  Uc  pbKc  B 
tndbia  fi  lo  bend  uji  in 
the  act  at  opening  or 
doeing  tlie  door  (see  dot- 
ted  lines  in  Fig.  1).  and  tia 
elasCicltr  enables  it  to 
bold  tbe  door  firmly  In  ei- 
ther oloaed  or  wide  open 
position.  When  the  door 
Is  shut,  tbe  plate  E  closee 
up  over  tbe  step  D.  and 
(Ad  prevents  the  wheel 
titim  tlirowing  dirt  upon 
said  Btepjaaciearly  shewn 
In  Ftg.  i,  but  as  soon  as 
tbe  door  Is  opened,  the 
pliUe  B  tunu  on  Ok  plmt 
acvlee,  d  hM  tt*  louvr  end, 
(hut  unatrtrlng  Ott  fUp 
and  Knvino  as  a  tender  to 
rent   uie    ' 


9   vice  for  prereotlng  tbe 

and  dust  on  the  stops  of 

tor  nSdlng  the  dotbes 
ot  the  rider  bom  oomlng^ 
Id  contact  with  tlie 
wheels  on  entering  or 
leaving  tlie  vehicle. 

In  the  aocompanriDg- 
dimwlngs.  Fig.  1  snows 
the  position  r/lmy  fender 
wbeD  tbe  carriage  door  la 
open.  Fig.  t  rcprcannia  it 
When  tbe  door  Is  oloeed. 
A  represents  the  bod;  of  ' 
Hu  carriage,  B  the  rear 
wlieel,  CtEe  door,  and  D 
the  step.  B  la  a  ptat« 
which  mar  be  made  ot 
sheet  mtlaJ  or  other  suit' 
able  matertal,and  the  up- 
per end  of  said  plate  la 
hinged  or  otherwise  se- 
cured to  the  door  C  Tht 
lower  end  0/  fAe  eomMnoI 
own-  and  ftndtr  B  may 
be  connected  to  the  bar 
B ,  having  an  eye  h,  whidi 


wheel  of  Uie 


3t  Uie  carriage,  as   and  fe 
rated  in  FlgH-TJle    ladud 


vielditig  plaU  S  acU 

gpring  to  hold  the  door  ei- 
ther open  or  sfitit,  aiul  aim 
prerentfl  eaid  door  from 


with  leather  or  pahited, 
or  mar  oooatot  wbolly  of 


aperture  in  the  flange  d 
of  the  step,  nils  provis- 
ion of  the  perforated 
Bange  d  and  ey  e  h,  bv  reii- 
vyn  of  its  loom  e/wimcf  «r, 
permUt  tbe  eocer  and  fen- 
der G  to  turn  freeiy  in  ei- 
ther direotlon  as  the  door 
C  Is  opened  or  dosed. 
Tbe  eooer  mid/cndtr  B  I 
prefer  to  make  of  flcHble 
mdierlol,  ao  Hat  It  may 


Id  either  the  closed  c 
wide  oprai  position,  icheii 
the  atrtr  and  fender  are 
connected,  oa  snoum,  to  Uu 
efepD.  WhenthedoorC 
Is  shut  the  plate  E  doses 
up  over  the  step  D  and 
prevents  the  wheel  from 
throwing  dirt  over  the 
step,  as  clearly  shown  in 
Fig.  S,  but,  as  soon  as  tbe 
door  M  opened,  the  carer 
and  fender  E,  being  at' 
— -■— '  :o  the  door  d  is.  ((f 

carried  tofWi    ti" 

door,  and  tfiun  tAe  rfeii 


unootWHl,  and  the  ploJe  E 
tAcn  occuirteti  mich  a  po*f- 
ticn  ai  to  enable  U  to  ferve 

the  rtder'e  clothes,  nn  en- 
tering or  leaving  the  eor- 
riofie,   from    < ' —    ■- 


I  nave  selected  tor  a- 
lustratlon  the  preferred 
form  of  my  invention, 
but  reserve  the  right  to 
vary  the  aame.  It  being 
suBoenOble  o?  various 
itlons.    I'Vir 


under  th 


covered  witb  leatber  or 
painted,  or  may  oonolst 
wholly  ot  leather. 

I  have  selected  tor  il- 
lustration the  preferred 
form  of  my  invention, 
but  reserve  the  right  to 
vary  the  same,  it  beinr 
susceptible  of  beind  mode 

For 
-  It  be- 
ig  pfvoted  to  the  step  D. 
-  jie  lower  end  of  the  plate- 
,  B  may  be  hinged  or 
-  otherwise  coupled  lo  a 
!  frame  projecting  from 
3   the  carriage  body  and 

los  r.  8. 


OoeuKO  T.  RoDERTe. 
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I  i—Iliu'  under  the  ■tcp. 

— .  In  nHae  cues,  when  t&e 

'   bndy    It  dMance  trotn  the  wheel 

_Bn.  •  i-inBlB  riota  on  to  Ihe  body  Is  ihort.  I 

h«kM*«d  tnder.or  provide   ■)»«■   od    both 

•■•  «( ttsB. looviUly  Mep  aod  tendi 


**•    5«???«^_i 


a  tiKd-   wboUj-  leUeve  the  plate 

C«rdas-   of tbe flexton inddent to 


nt  Important  featui 


door  of  Utt  earMagt  and 
optraUng,  by  rtaaon  of 
tuc^attackmentjuaitep- 

tiomdjutd  Of  a  vhulfend- 
«r  when  Oit  door  toopm. 

IoI«1id:  \.IneomMna- 
" '  "\e  tUp  D  and 


iiarC.au:. 
■dtoiSedt 


uihtd  f^iOtr  trhen  Ue 
door  laopen,  •tttutanHaSv 
oa  and  for   tht  paryoet 

S.  Aoomblneil  atep-oov- 
— ■  — ■— ol  leader  for 

nnmdBrtnff    of 

lie  pIMe  £  fJu 
1  ofaMUi  18  au 


-_ r  of  the  apper  < 

•rxUc  BkBi»  E.ni>K  op-  tadMd 

pn-^ai  Matured  t»  t&e  door,  ana  uu  lower  emi 

a(T«Bc door, aad  wAoK  to  (heMep,aUbeln(ia>ni- 

■  ■■■  <il  li  itmnntnl.  il  blnaItoopMM(taaaii(cp- 

k.  tu  tto  Mep  or  sucr  oocwr,  icAed  fttider,  ana  a 

■■^.^*-t  Ule  iclHh  ft(-  iprtno  confudfon  to  rt- 

t  ta  opmU  b>tntlw<tnorlntAeopen«t 

r   ■■   liqieln  and  doMd  pocttfons,  ott 

'  'iraMpur-  ratatanUallr      u      set 
toHh." 

X  tiTMted  by  certain  marked 
SBcr-ana  bHwtra  the  two  qtmflcations.  The 
^asl^n  ore  alike,  la  the  original  epeciflca- 
»  c.  tbe  plnleEia  described  as  a  yielding  plate, 
whilr  inUKiv-imwiiUiiKrelysplale.  Id  the 
mssal.  ii  ia  wM  lUat  Ibe  lower  end  of  the  plate 
E  M  omnrcwl  to  (lie  Kep  througb  a  bar  with  an 
n«  B  it  wUkd  cnttHges  with  an  apenure  in  a 
^s*  (« (he  Mep.  [nthpiv-tssue.  it  ixsald  that 
•it  kimtrcoditf theplateEiNHjfvsoronai.'Cted. 
U  •■h'  oHxinal,  tbe  idate  E  is  described  an  be- 
-     ■■-        In  the  ■■     ■ 


iLai  h«  (Rim  b)  make  it  of  flexible  inalerial. 
istteunsnnal  it  i->nid  thai  tbeelasticily  uf  the 
t^Mc  E  cn^>le>  it  lu  hold  the  doorflrmly  either 
•^sd  or  opea.  In  (be  re-inue,  it  is  said  that 
«rk  dsMicny  will  produce  that  effect  when 
tkr  platr  L  ■  connected  to  Ibe  step  as  shown  in 
tt>  4is«in,n      In  the  original,  the  description 


n  tfar  ite^.  This  it  omitted  in  the  re- 
^^.  I*  the  c^iginal.  Ibe  plate  is  mid  to  art  a; 
■  4rsar  *■•  bold  (be  donr  either  open  or  shut. 
1X«  b  <wined  la  ibe  n^iame.  The  object  ol 
Ikw  cteMOTB  la  apiMmil  rnlesa  the  plate  E  , 
m  •v^avtnl  ol  (be  booom  with  the  step,  the  | 
WrnBMiNbekcMopenorckaed  bj  (be  opera- ' 
!*■  of  tfc>tkJty  la  (he  plate,  for  no  elantldty 
•w  W  dmlovad  aakw  tbe  plate  la  held  at  IIm 
^*M^  lBifaro(i|cliMl,tbebokllngof tbeplate 
' ■lolbeMpbmade  therule;ln  the 


teexoaptiao.  In  tbe  original, 
be  floidble  and  lanot  said  to 


•>     III  ■hwlhaiifli  iThli     la  tbe  re-lMue.  only 

I  ft  t»i»ii  t  I  111  illfflij  Ilia itiiil     Theob- 

fn  M  ibiv  ihainii  b  lo  arrive  M  a  claim  for 
a  ffew  MM  heU  «  Ha  boOooi  to  tlw  atep.  Ac- 
h>  MOtm 


cordingi;,  tbe  re-iasue  mokes  the  statement,  not 

found  mtheoriginal,  that  the  important  feature  ^ 

of  the  invendun  la  to  have  the  plate  attached  ^ 

to  tbe  door,  and  tbua  operate  as  a  step  cover  and  H 

a  wheel  fender.    The  firat  claim  of  the  re-issne  V 

ianotfoundintheorigitial,  and  grows  out  of  tbe  ^ 

chajiges  above  mentioned.     It  &  a  broad  claim 

to  a  combination  with  tbe  step  and  tbe  door  of 

tbe  plate  E  attached  to  the  door,  to  operate  as  & 

step  cover  and  a  wheel  fender.  subatontlELlly  aa 

ana  for  tbe  purpose  apecifled.    The  second  claim 

in  the  re-issue  is  substantially  tbe  same  aa  the 

Elngle  claim  of  the  original.     It  combines  tbe 

features  of  the  attachment  of  Ibe  plate,  at  its 

bottom,  to  the  step;  and,  at  lla  top,  to  the  door; 

and  of  elasticity  m  tbe  plate  lo  bold  tbe  dooi 

open  or  closed. 

The  defendant's  aoparatua  is  a  piece  of  tno. 
lerial  rigidlv  attacbea  at  its  top  loUiedoor.and 
not  attached  St  its  bottom  to  the  step.and  operafr 
ing  aa  a  combined  step  cover  and  wheel  fender. 
It  IS  pluu  that  Ibis  constnictiou  did  not  infringi 
the  claim  of  the  original  patent.  It  is  aUegea 
that  it  infringes  the  first  claim  of  the  re-issue,  tak^ 
The  defendant  obtained  a  patent.  No.  90684,  "■  ■" 
May  26,  1869,  for  an  "improvement  in  step 
covers  and  wheel  fenders  for  carriages."  It  was 
granted  more  than  four  years  before  the  plaint- 
iff applied  for  his  re-issue.  The  defendant's  ap- 
paratus is  constructed  substantially  in  accord- 
ance with  the  description  in  that  patent.  Thai 
apparatus  has  on  the  rear  part  of  tAe  door  elastic 
guards,  which  come  against  tbe  wheel  when  tbe 
door  is  open.  The  claim  of  tbe  patent  is  to  the 
combined  arrangement. 

It  is  shown  by  the  evidence  that  prior  lo  tba 
plaintiU's  Invention  a  combined  wheel  fendes 
and  step  cover  was  in  use  in  several  forms,  the 
step  cover  being  attached  by  a  vertical  arm  or 
vertical  arms  (o  the  bottom  of  tbe  door  by  a 
rigid  connection,  and  swingjng  back  by  the 
opening  of  the  door,  tbe  verticu  arm  or  anna 
then  serving  as  a  wheel  fender.  In  those  struct- 
ures, tbe  step  cover  was  a  horizontal  plate,  pro- 
jecting from  the  lower  end  of  tbe  vertical  arm, 
and  overlapping  and  covering,  when  the  door 
was  shut,  the  horizontal  step,  andbeinKpanillel 
with  it.  The  defendant's  struclure  differs  &om 
tbi-ae  old  forms  solely  in  having  tbe  vertical  arm, 
which  is  rigidly  atlsched  to  the  lower  part  of 
Uie  door,  so  extended  In  width  as  to  itself  cover 
the  step  and  permit  the  horizontal  part  of  thestep 
coverto  be  dispensed  with.  There  is  no  differ- 
ence in  principle  or  mode  of  operation  between 
tbe  old  structures  and  the  defendant's  structure. 
The  difference  is  merelT  in  form  and  shape.  The 
plaintiff  departed,  in  bis  original  patent,  from 
the  principle  of  the  old  slructureaby  joining  his 
step  cover  to  the  step  and  having  tbe  vertical 
plate  yielding  and  flexible,  so  that  its  elasticity 
may  keep  the  door  open  or  closed.  This,  so 
fsr'^as  appeam.  was  a  new  invention,  and  he  waa 
cntilleil  to  claim  it.  He  did  claim  It,  and  the 
original  patent  was  adequate  to  secure  it  to  him. 
The  first  claim  of  tbe  re-Issue,  if  construed  so  as 
to  cover  the  defendant's  structure,  must  equally 
cover  tbe  old  structures  referred  to.  They  baa 
combined  a  step  and  a  door  and  a  plate  attached 
to  the  door,  the  plate  operating  aa  a  step  cover 
whenlhedoorwBsclowd.  and  asa wheel  fender 
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ftrm  wide  entmgh  to  cover  tbe  step,  or  contract- 

iag  tbe  vertical  ann  in  width  and  puttinu  od  tbe 

^47)       lower  end  of  it  a  horizontal  piece  parallel  with 

I  the  step  and  overlying  it,  inrolved  no  new  pria- 

"  *'E!.^  "'  "tructure  or  operation. 

There  is  do  suggestion  In  Ihe  apccifleation  of 
the  original  patent  that  the  plate  E  is  to  be  used 
disconnected  at  its  lower  end  from  the  step,  or 
to  be  any  olber  than  a  yielding  plate,  so  arranged 
aa  to  keep  the  door  open  and  shut,  in  addition 
to  acting  asa  step  coverandwbeelfender.  The 
first  claim  of  Ihc  re-is«uc,  if  construed  so  as  to 
coverthedefeaclant'sstructure,  is  void  for  want 
of  novelty,  being  anticipated  by  the  old  struct- 
uresreferred  to.  Moreover,  if  so  construed,  it 
ia  invalid  as  being  fora  different  invention  from 
any  invention  foimd  In  theoriginal  patent.  And 
U  it  is  so  limited  as  to  be  no  oroader  than  the 
«laim  of  the  original  patent,  there  has  been  no 
infringement  of  it.  Under  any  view,  the  dieree 
«/  the  court  Mow  wi*  eorreei,  and  it  it  aj^rmed, 
lYue  oopr-   Teab 

Jamea  H.  HaKenoe/,  Clerk  fitip.  Court,  V.  El. 


CHICAGO,  DANVILLE  AND  VINCENNES 
RAILROAD  COMPAKT,  JAMES  W.  EL- 
WELL  AMD  B.  BIDDLE  ROBERT8..<lppa. , 

■WILLIAM  R.  P08DICK,  JAMES  D.  FISH, 
FREDERICK  W.  HUIDEKOPER,  THOSI- 
A9  W,  SHANNON  asd  JOHN  M,  DEN- 
NI80N. 

(See  s.c.,ia  Otto,  ae-as.) 

Appeal  from  dtereefer  dt^ficitnoy—falU  mth  r#- 
v«r*al  offmteloture  decree. 

*I.  An  appckl  mav  lie  from  a  decree  In  an  equity 
cauae.  notwUhataodliiK  II  Is  meiely  In  ezeouUoD  of 
a  prior  decree  In  the  same  suit,  for  tlie  purpoee  of 
oorroctlng  error*  wblob  orlslnate  Id  It ;  but  wbea 
■uoh  decraee  am  dependent  upon  the  decree,  toeie- 
euto  wbloh  tbey  bave  been  rendered,  tber  are  va- 
cated by  Its  reversal ;  in  wbloh  oms,  Ine  appeal 
wblob  brinsittaem  Into  review  will  t>e  dismissed  for 
want  of  a  eubject-matter  on  wblob  to  operate. 

2.  A  personal  decreetor  a  defioiencf ,  due  upon  a 
xaottgigit  debt,  rewalnlng  after  ezeoutlon  of  a  de- 
oreo  of  toreolosure  and  sale.  Is  of  tbla  deeciiptloii ; 
but  when  rendered  In  favor  of  otber  parties  than 
the  oom|)lalDBDt,w11l  be  reversed  for  tbe  same  error 
that  requtred  the  reverBBlof  the  decree  of  forecloe- 
ure  and  sale, 

[No.  21.] 
Argwd  Dee.  8,  9, 1881.  Decided  Mar.  6,  1S8S. 

PeliHoa/dr  reliearing  granted  and  decree  of 

Mar.  e,  reteinded  May  8,  188S. 
Argiied  Oet.  11,  IS,  188S.  Decided  Oct.  S3, 18SS. 

APPEAL  from  the  Circuit  Court  of  the  tinitcd 
States  for  the  Northern  District  of  Illinois, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  opinion 
of  this  court  on  the  first  hearing,  ante,  il,  and 
the  opinionFranting  this  rehearing,  ante,  58. 

Meur*.  Edwiii  Walker  and  B.  Blddle 
Roberta,  for  appellants. 

Matn.  Chu-iea  B.  LKwrene*,  Henry 
Crawford  and  J.  I).  Cam^>^,  for  appellees. 

Mr.  Melville  W.  Fuller,  for  Fcadlckand 
Fiah,  truateea,  appellees. 

Mr.  Juttiee  H«,ttltewa  delivered  the  opin- 
ion of  the  court: 
*Head  notes  hj  Mr.  JuiHm  Hatthxwb. 


This  appeal  was  heard  during  the  last  Term, 
with  tlie  appeal  from  tbe  decree  of  foreclosure 
and  sale  in  the  same  case,  having  been  taken 

from  three  decrees  rendered  after  the  sale  in  the 
same  suit.  Huidekoper.ShannonandDennison, 
the  purchasers  of  the  mortgaged  property  sold 
under  the  decree  of  forecloeure,  who  aje  ap- 
pellees in  this  appeal,  were  not  parties  to  the 
former  appeal.  All  the  decrees  appealed  from, 
including  those  now  in  question. were  included 
in  the  order  of  reversal  made  at  the  former  bear- 
ing; but  on  a  petition  for  rehearing,  it  was  called 
to  tbe  attention  of  the  court  that  the  transcript 
of  the  record  was  imperfect  and  imconplcte. 
having  omitted  the  decree  confirming  the  sale, 
and  that  tbe  petition  forthe  present  appeal  con- 
tained a  misrecital,  that  the  decree  entered  April 
1 2 , 1 B77,  was  th  e  decree  "  Con  flrmi  ng  th  e  re  port  of 
the  sale  of  the  property  of  the  defendant  Rail- 
road Company,"  The  order  of  revcrtalwas, 
therefore,  set  aside  as  to  the  decrees  embraced 
in  the  present  appeal,  and  a  rehearing  granted, 
Tbe  cause,  on  tnat  rehearing,  has  now  been 
heard  at  the  present  Term  upon  tbe  whole  rec- 
ord, as  amended  and  perfected. 

From  that  it  now  appears  that,  on  February 
17,  1877,  the  master  filed  his  report  of  the  aaie 
and  the  purchasers  their  petition  for  its  con- 
fimtalion  and  for  other  relief,  and  it  wasontbat 
day,  on  motion  of  the  complainants'  solicitors, 
ordered  that  the  report  ana  sale  be  confirmed, 
unless  objections  thereto  should  be  filed  on  or 
before  the  FViday  next  following,  for  which  day 
it  was  set  for  hearing.  And  exceptions  hnving 
been  in  the  meantime  filed  by  one  Slaughter,  <m 
February  a«.  1877,  the  court  overruled  tbe  ea- 
ceptions,  and  as  the  order  reads,  "  Does  in  all 
thmesconflrmthesale" tothepurchasers.  From 
this  decree  an  appeal  was  prayed  by  Slaughter, 
but  was  not  perfected  or  prosecuted.  The  peti- 
tion of  the  purchasers,  filed  February  17, 1877, 
in  which  they  also  asked  for  the  immediatedia- 
char^  and  payment  of  their  bid,  had  been  re- 
ferred to  the  master,  whose  report  subsequently 
filed  was  confirmed  by  the  decretal  order  of 
April  13,  1877,  by  which  he  was  directed,  on 
the  surrender  lo  him  of  two  thousand  three  hun- 
dred and  twenty-eight  first  mortgage  niinois 
Division  lK>nds  of  the  defendant  Railroad  Com- 
pany, to  execute  and  deliver  to  the  purchasers  a 
deed  of  the  property  sold,  and  thereupon  the  re- 
ceiver was  (urected  to  let  them  into  possession. 
On  April  16,  1877,  the  master  having  reported 
the  execution  of  the  decree  of  April  12  by  the 
delivery  of  the  deed  and  the  acceptance  of  the 
bonds,  a  further  decree  was  entetod  approving 
and  confirming  the  same.  These  are  the  two 
decrees  first  named  in  the  prayer  for  the  present 

is  now  contended  by  the  ^pelleea  that 
e  decrees  are  merely  orders  in  execution  of 
the  previouBdecreesof  thecourt;are,  therefore, 
not  anal  in  the  sense  necessary  to  authoriTe  an 
appeal;  and  that,  consequently,  as  to  them,  the 
present  appeal  must  be  dlBmissed  for  want  of 
jurisdiction. 

But  according  to  tbe  rule  sanctioned  and 

adopted  in  i'oryayv.  Cmnirf,  6  How.,  801,and 

Bloseom  v.  R.  R.  Co.,  1  WaU.,  657  [88  U.  S., 

XVII..  674],  an  app^  will  lie  from  aucbde- 

"eee  according  to  tbe  nature  of  their  Hubject- 

atter  and  the  rights  of  the  parties  affected. 

In  the  present  case  the  decree  of  April  12,1877, 

X06  U.  S. 
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__, I  the  proceeds  of  the  tie 

^m  thr  itm»  of  Um  fludliig  aod  dedmntloii 
■  Ac  dmte  for  fondoauie,  that  the  piindpal 
<ra*  boadi  had  becotne  orenluej  for  it  autbor- 
briihi  Miiiihew  II.  liilhii  I  III  III  iif  thepropor- 
Aw  n  vUd  the  Ud.  If  treated  as  cash,  would, 
>haaniGBd,extiiiguish  the  bonds  held  t^  them 
•  mt  oiBT  bends  as  cub  in  payment  of  their 
W.  It  i«  manifest  that  a  Bubelsntial  error,  to 
Ar  ^Jodicc  of  one  of  (be  parties,  ma;'  oriKi- 
tmt  ii  a  decree  distributinK  the  proceeds  oi  a 
■It  I  ill  I  a  decree  of  forccKwure;  and  do  ques- 


st  appeal  upon  the  ground 

b  ■  thn  urged  hy  the  appellees  that  Ibe  do- 
aira  m  qneatioa,  having  slinplj-  followed  the 
faankwa  of  pre^ous  dK^rees,  originated  no  er- 
rx.  aad  that  the  onlj  alternative  is  to  afflnn 
&>s.  Bat  tbe  decrees  involved  in  this  appeal 
mm  tad^  coorideralkHi  are  dependent  upon 
Acdtoee  <rf  forechwDreand  sale;  and  Ibe  lat- 
V  hariar  been  irversed,  the  decrees  in  ques- 
IK  an  lA  niibout  support,  and  fall  of  tbem- 
mt%t».  t?  raaoa  of  that  reversal,  vitiated  by 
Ac  nmMon  error.  As  tbey  are  already  annulleo 
t*  npRxtkn  (rf  law,  tbe  subject-ioatter  of  tbe 
qfol  ■  wilbdnwa.and  tbe  appeal  itself  must 
h  't^Bimtd  tot  lack  of  anything  on  which  it 

TW  oAer  decree  involved  in  this  appeal  was 
»»LiiJ  StTTimtier  10,  1877,  and  is  a  personal 
Wf^ral  io  fsTor  of  Huldekoper,  Bbannoo  and 
biaaiim.  ■■  tnuteea  for  thenisetves  and  other 


Wbetho'tl 
gatioa,  either  b; 
tereet  and  by  representation,  so  as  to  be  affected 
by  the  error  in  Uie  proceeding  for  which  the  de- 
crees have  been  reversed,  or  wbelber  they  or 
tbeir  assigiis  are  protected  by  the  principle  and 
policy  that  npbold  the  titles  of  bona  tide  purchas- 
ers without  notice,  at  Judicial  sales,  and  any 
other  that  may  be  mooted  touching  the  point, 
—  questions  which  do  not  arise  upon  tbe  pree- 
appeal,  and  are  left  for  further  considero- 
1  in  case  they  should  be  presented  In  a  sub- 
uent  stage  of  this,  or  by  virtue  of  proceed- 
B  in  some  other  suit. 

i'or  tbe  reasons  announced,  il  it,  therefore, 
ordered  thai  the  appeal  from  the  deeree*  of  April 
It,  1877,  andof  April  16,  1877,  rapeeUvdy,  be 
dienUmed,  upon  Vie  ffround  that  the  decreet  were 
vacated  by  the  revertal  of  the  prior  dteree  of  fore- 
doture  and  tale,  rendered  DeeenOter  5, 1876,  and 
that  the  decree  entered  November  19,  1877,  in 
faaoT  of  Frederick  W.  Bvide/coper,  Tlioma*  W. 
Shannon  and  John.  M.  Denniton,  trueleet,  be  re- 
verted and  that  the  cavie  be  remanded,  with  di- 
reeUone  to  proceed  therein  at  mag  be  jutt  and 
equitable. 

TAb  apptMantt  are  eniiUed  to  their  eotti  on  thii 


^m»  of  tke  amount 

tf  tawluuie  and  mle  over  the  credit  given  of 

*■  prticradB  of  the  sale  of  the  moi' 


•:  'a57]L84.  and  eiecution  is  awaided  there- 
!«  as^aat  the  RaOroad  Company,  in  favorof 

b  WDOkl  wem  JbKt  tbe  nawms  given  for  dia- 
veMu  1^  aPfK*!  as  Io  the  other  decrees  ap- 
ftr  v«k  eqnu  force  to  the  one  now  under  con- 
mtmakm^  aad  sorb,  we  think,  would  be  the 
;  for  the  ezistence  and 


K  qf  tbe  deflckncf  must  usually  be  de- 
■  oa  the  todings  of  tbe  decree  of  fore- 
>,  ■•  to  the  amount  due  and  tbe 


I  Id  whkk  tbal  may  have  been  reduced 

Jie  present 

MisaottBlbeciMlomaiy  form.  Instead 


*  at  the  Si 


But  tbe  p 


It  doe  to  tbe  complainants  In 
«»iw  hebMlf  tbe  Mie  was  decreed,  the  Judgment 

*   ~   1  in  tBTor  of  Huldekoper,  Shannon 

ill,  as  tranees  for  the  boodhtdders. 
IB  aert  to  have  been  partieatotbe  auit 
p  thedecfeeof  foredoaureandaalewas 
asd  aa  we  do  Dot  consider  h  proper 
It  ^i*ifn  In  the 
D  the  appeal,  as 

_.     .  , verse  It,  for  the 

TV*  wMc^  miulwd  tbe  revenal  of  the  decree 

-■--   -ad  sale. 

a  ef  tbe  pieaent  appeal,  on  both 

o  ba«v  beea  iafliMOced  by  tbe  con- 

■.i^tf  b  poHfbly  Involved  a  present  ad- 

a<itf  ibaaOiKt  Ks  detcnutatatt '-^' 

a  Ac  rlfblaef  tbe  pardkasen : 


acyieme. 


might 


ippeoi. 


oopr-  Test 


I B.  HoKenney,  Clerk,  Sup.  Comt,  tr.  S. 


PHffiNIX  MUTUAL  LIFE  INSURANCE 
COMPABY  of  Hartford,  Conh.,  P(ff.  in 
Err.. 

CAROLINE  R  DOSTER,  MART  J.  RID- 
DLE ABD  TAYLOR  RIDDLE  1  ajsd  LEON 
H.  RIDDLE,  IRMA  M.  RIDDLE  anp 
FRANK  RIDDLE,  by  tbeir  Next  Friend, 
Caboline  R.  Doster. 

(See  B.  C,  IS  Otto,  80-38.) 


0  par,  at  the  dar,  the  ^pulated  «"""«'  premium. 
4.  wbate  thatpiemlum  was,  br  t)ie(»ntract,sul>- 
— ■-"--  -* -■ — • "-B  dividends 


epsbled.  In  due  tinie, ..  ^ 
Argued  Mar.  17,  to,  ISSe. 


v  tender  tbe  baliuioa 


Oct.  t3,188t. 

FEBBORto  tbeClrcultCourtof  tbe  United 
Stales  for  the  District  of  Kansas. 
•Head  notes  by  Mr.  Jvdiee  Kabi.ak. 


See,  note  to  Onuid  Chute  v. 


rinesar,  nu.  B^  XXL, 


Co.,  KM  C.  B.,  ZXTL.  TK 


.Goo^c 


SCPSKXX  COCBT  OF  THE  CkITED  STATES.  OCT.  TEBM. 

:<.u:;n(  ;ii  tlic  court  below,    lost  tiis  life  in  s  raDroad  roUifkni,  tcavin^  un- 
■.  tU'r.io  tw.vTerlheQniouiil   paid  tbe  premium  dec  oa  Ibe  £OUi  daycf5ep- 
;w  1^  >.;:  Uu:  tife  uf  Jacksoa  teciber  of  ilut  vear.    His  nvidcnce  atul  pcftof- 
fw-e,  for  more  itan  a  vcir  prior  lo  his  (IcaUi  bud 
:   -tn^illed  in  a  verdict  and    been  at  U::f<~rd,  Irw'jTn      Of  liis  rctnrvul  to 
.ie(<laiDttlIsfDr$5,0T7.UG,    ilist  jJa"^.  'lit  ^erElo^nl  cf  iteCorcpany 
:i  Uiis  wiii  of  error.  al  Chi«-LT>  ira-t^  tii-tincll."-  iT^fonacd,  rs  tl.c  cti- 

ii.-<iil.>pwia  the  cpiuioDof   ileocc  l^ui;edio>liow,asrariVRs October.  lb~3. 
The  lititr  (tcto  thai  cCIc  ocUrcwIetl^ing  the 
1  and  Richard  D.    reccip;  "f  iLc  prMiiiumdi;coiii>.ih  Sepicmbcr, 
. .ii'HU  111  error.  1875,  bat  ncl  paid  uclil  cliout  Ocotcr  9,  <i 

-'Tawh  Doctor,  John  W.  Igma.   that  year,  was  Qd(lre^:<xl  to  ibc  bsur^,  r.i  tia 
~    V  .iiiilvrr/er  aud  J.  -V.  fltUon,   dcw  rcsidetK.-*  inOxford,ltiiibmi.Ontbe4il)da7 
,    ,  :m  II  r«r.  of  Ocioher,  1370.  fourteen  days  after  ILc  pre- 

mium for  that  year  wasiluc,  there  nas  sent  from 
.  .  ,  U^rfakBdeUveredtbeopiDioDof   (he  offlee  of  ihc  Comraiiy's  ^neral  agtnt  rt 
Ch!C!!s:o.  adun^;«d  by  mi^lakc,  to  the  ioFtired 
.1  V.  lit  1 1'  iiror  Irorn  n  judgnneDt  for  at  Fooler,  lodiaaa,  a  noiice  uinilar  to  thst 
,,.■.,.'1  II  piluy  of  insuranee  upon  the  given  in  1^:5.  Thiscctitc,  the  cvidenretccdcd 
1,  .v>i,'u   Uidille,  lisued  on  the  20lh  day   lo  tbow,  was  rtcelved  from  the  postoflicc,  ct 
V    ..  ..l^h,l,  ti^TI.  I'.v  the  Fhcrnii  Mutual  Life    Fowler.  Induina,  nherc  the  father  never  ■'csid- 

,,,,  v  iiuiiwny  of  Hartford,  Coonecticut.    ed,  by  a  son  of  the  insured,  on  the  day  tJic  Ir!- 

'  ■!,  !«.tu  V  puriKirw  til  hnvi!  been  issued  in  ter  was  kiUeil.  oikJ  n  few  liours  only  before  his 
,  ;,,  ,i-.,iiK.ii  HH  wtll  «t  the  representations  dcalli.  There  was ;;lso  proof  thai  the  injured 
,,  1  III  itio  upi'lii'Htlun  forlUHUranee,  aaof  the  before  Icaring  his  home,  at  Oxford,  Indians, 
J,'. ..Ill  t>v  ilio  wife  and  eldtdrea  of  the  io-  made  arrangements  to  pav  the  amount  required 
..'i..l  I  til'  I  It  MOM  uamvd  In  the  poUey,  of  the  in  that  year  as  foon  as  tLe  customarr  i.otice, 
>  <i  v>l''  '»■"'  '''I*  >i»iiu^  payment  of  a  like  showing  itae  mm  lo  be  paid,  ^'as  received.  On 
,  ..'.  ill  .'II  <•(  lK(i)Ivtho  SOth  day  of  September  ,  (be  9tli  dav  of  October,  lb78,  the  amount  dtie 
.It ...  Ik  it'.ir  darluit  ItM  continuance.  It  con'  was,  in  behalf  of  the  payees,  tendered  (o  the 
I...  .1  iii|iuliitli>u  (iiut  If  the  premium  be  not  Company's  general  agent  at  Chicago.  He  de- 
IMi.l  .1  ihi'  ^M^■«  of  iho  Company  to  Hartford,  clined  to  receive  il.  upon  the  ground  that  ibc 
\i  i,<  •.'■111'  Hip'Ut  of  the  Company  producing  a  policy  lapsed  by  reawn  of  tbe  non-payment  of 
i%>.il>i  .1  iivd  by  till'  pniident  or  secretary,  on  the  prcnuum,  at  maturity,  in  the  lifetime  of  the 
,,,  Ih  It.i,''  Ihi-  diiv  o(  Ita  maturity,  then,  hi  every  ;  insured. 

ii.tiiiix'  itii>  (''i>Mi|Niny  shall  not  be  liable  for  i  Upon  ttae  part  of  the  payees,  it  is  contended 
.1111  iMii  lit  ilio  1I1UI  In  mi  red,  and  tbe  policy  ;  that  the  Comjiany  waived  strict  compliAncc 
!i,'illii',i«iitiiiliii-ii'riidiic.iill  previous  payments  i  with  (be  provision  making  the  continuance  of 
iiiiii>i  ii'iliHiil  lolho  ('<>m|>aiiy.  The  policy  is  ,  the  policy  dependent  upon  the  payment  of  ibe 
tiiii.ii  lb.'  Iittif  iii'lo  jiliin,  and  it  is  part  of  tbu  j  annual  premium  on  the  day  named  therein; 
I  ..iiHiii  1  lliiii  lbi<  dlvUicnds  se*.  apart  to  the  in-  and  (ba(,  in  view  of  the  settled  course  of  bttsi- 

I  ill  111  Ih'  iiiii'llf  I  III  llii'  >h»fMiug<.;  pro  lii/iU>,  of  ness  between  the  Company  and  its  agents  oo 
iiiiiKittI  [■iiiiiiuiiii',     Tbu  M'rrelary  of  the  Com-   one  side  and  the  insured  on  the  other,  il  is  es- 

II  III,  III  |il«i-vld('iH'c.«iikU'HtliBt  under  the  imlf  topped  to  rely  upon  the  non-payment  of  the  last 
'.III.  I'l'iii  llm  liimiriit  li  permitted  (o  discharge  premium,  at  the  day,  aa  working  a  forfeiiurcof 
I.U..  biiir  i.(   Uiv  Ilr.t  four  premiums  by  notes   the  policy. 

iilii.  iiiiiiiiial  IlK'niiii  tubu  paid  in  advance) and  The  facts  and  circumEtancee  established  by 
ui.iiiillir  lllllilii«l»iil'''eH"''"U"*y™*'°'^''**''**'^  the  lestimcmy  are  sufficiently  indicated  in  the 
11(4  illvidi'iida,  It  any,  uppllt-il  in  reduction  of  charge  of  the  court,  to  certain  parts  of  which, 

,l,„  I idnui'   It  wiw  In  proof  lliat,  prior  to  Ibe   to  be  presently   examined,  the  Company  ob- 

iiiiiiiii  iiv  i-f  tliti  roiiH-i'tlvo  premiums,  rayabic  jected.  It  is  enough  to  say,  that  (he  testimony 
nil  iliK  iiiilidiiv^of  Hi'pWnLier.  1878, 1878  and  was  ample  toenableeachiMrty  togo  to  thejury 
|>)i  I  llii>  (  ViiiImiiiv'i'  Ki^iieral  agent  seot  to  the  ]  upon  tbe  substantial  issues  in  the  case.  The 
Iii'KKhI  Hi  III*  rxaliltiiico  In  Honticello,  Dlinois,  molioD,  at  the  close  of  the  plaintilTB  evidence, 
iiiiiiliul  iiiilb'tunlu'winK  when  the  premium  be-  for  a  peremptory  Instruction  for  the  Company 
iiiiiii.  iliii>  IhiiJHiiiiiint  of  eawh  tobepaid,  thein-    was  properly  denied.     It  could  not  have  been 

^^ ii.iilJi iiiw^l  von  utiderthe  half  note  plan,  1  allowed,  without  usurpatioD,  upon  the  part  of 

itiiil  iliii  itiiiiiiiiil  lll^^villeil  an  addltiooul  note, :  (he  court,  of  thefunctionaof  the  jury.  tVher« 
mull.'  (bill  ]>iiiii,  wiw  n-i|uirBil.  Prior  to  the  20th   a  cause  fairly  depends  upon  the  effect  o  ~     '   '  ' 


IHtfl,  when  the  fifth  annua] 
iiiiiiiit  will  dll«,  the  notice  to  the  insured 
imI  iIik  'iiiiKKiil  of  dIvUlondH  to  be  applied  in 
III  Hull  ii(  lliitl  pnimliim,  the  interest  to  be 
il  III  uilvHiinK  ii|Miii  llio  notes  previously  exe- 
.  4  iiiiil  (lti<  aiiiii  (11  Ix)  paid  in  cash. 

Ill,,  u l«  d<i4>  In  lliu  years  1873,  1878, 

I  mill  Im.l  wnni  mid,  Init  not  uDtJl  the  ex- 
iiiUiii  iif  ■I'ViHiil.  In  Mime  instances,  ten  or 
iiiilHVa  nfttir  tlin  Umn  fixed  by  the  policy. 
i>,  WKiK  tvit'lvnl.  In  (mrh  Instance,  eo  far  as 

ii. lillw'liiwM,  witliiiiit  objection  upon  the 

li.fllinr imiiy  nr  II"  a)(i-nw. 

■iillitilllh  tluf  uf  UcUibur,  1679,  Uw  insured 


of  testimony,  it  is  . 

determination  of  the  Jury,  under  proper  direc- 
tions as  to  the  principles  of  law  inviMved,  It 
should  never  be  withdrawn  from  them,  unless 
the  testfanony  be  of  such  a  conclurive  charactn 
as  to  compel  the  court,  In  the  exerdae  of  a 
sound  Judicial  dlscreljon.  to  set  ande  a  verdict 
returned  in  opposidoD to  it  [Oreenlmfv.Birt/i\, 
9Pet..899;  [U.  S.  v.  Lavi],  12Pet..5:[W>i«/.(. 
ma»v.ffari.n{rt<«.],lBlsck.«[9e(T.8.,rv1l.. 
67] ;  [Bflni  v.  G4iU»fW«i;] ,  14  Pet,,  81 ;  fB-fwrw  v. 
TLS.l  18  WalL,82[80  U.S.,  XX.,  5381;  [Bend- 
rifJc  V.  Lindtayl  »8  D.  B.,  146  [XXm.,  866], 
We  now  proceed  to  an  examination  of  those 
106  C.  S. 


Pbosix  Mrr,  Lira  Ihb.  Co.  t.  Doster. 
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pai«  «( the  cfamrge  whkh  were  insde  the  Bub- 
jrri  (•(  ezecfKioas  b;  the  Compaov. 

JitiH  aajm-  Uiat  the  polic;,  wlU)  the  appli- 
raaem.  cealamtd  the  agTeeineDt  of  the  parties; 
ikaitWdMBiriirovidiDgforii  forfeiture  for  non 
r«<nRrt  (4  (be  pmnium  at  mUurit j.aod  declar- 
ta;  the  wbU  of  authority  Id  a^enis  either  to  re- 
tm't  jwcDiiiunoafterthe  time  ued  for  Ibcir  paj- 
nsL  or  to  waive  f orfeiture.coDatituted  a  part  of 


e  forfeiture  provirioD  could 


nit*  br  wbieii  tbejniy  should  be  guided  iodc- 
**^^"f  wbelhfr  Ihae  was  such  waiver.  It 
•w*.  ID  iubRance,  that  if  the  conduct  of  tbc 
t'uMpiBT  is  ita  dealioKa  with  the  insured  and 
•Iktri  omlarly  ritauled  had  been  bucIi  as  loin- 
•UTK  a  htHef  on  his  part  tliat  so  much  of  the 
I  ■■■tit  I  an  provkles  for  a  forfeiture,  if  the 
fi-im  be  not  paid  at  the  day,  would  not  be 
af'«red  if  pajmeDt  were  made  witlun  a  res' 
■atfile  period  thereafter,  the  Company  ouglit 
(■4.  ktt  eoauDoo  Jostiee,  to  be  permitted  to  at- 
b^  ^Kfa  forfeitim  aniust  one  who  acted  up- 
as IMC  belief,  and  ■ubaequentiv  made  or  tend- 
vi4  tke  narmrnl:  and  that  if  the  acts  crcal- 
Bc  MciiMkf  wer«  done  bv  the  agent  and 
*f  •wbaeqaentlj  approved  by  the  Company, 
4r.j#T  pxpnaaJy  or  bv  receiving  and  retaining 
iV  ;«iniaiiM,  with  full  knowledge  "^  tbe  cir- 
— rr^iife*.  the  «me  consequences  siiould  fol- 

TV  man  further  told  the  Jurr,  in  Kui*tan«, 
V.M  tf  ibey  fuood,  from  the  evidence,  that  ttie 
I  capany  were  in  the  habit  of  sendinK  renewal 
fmirx  'far  ibe  premium  on  this  policy  to  ita 
cal  *'^*>  ■*  ^^  f^^oe  of  residence  of  the  in- 
•srai.  only  ojcneal  by  tbe  president  and  eccre- 


}  t4  Ihe  CotnpaRy,  leavioc  their  use 
li-Mi  tn  Ibe  ]-.idgmeat  of  that  agent.  aiKJ'thc 


ibject 
id  the 
premiums 
:-^  tbe  inaared.  without  dbjection,  several 
taiiafurlbenmebMxmediic,  and  loi&'ueihe 
n^(4  tbetrfur,  and  e  home  Company  or  <bc 
ii^iil  ii  t  afvnis  "r  o'ficeifi  liad  full  linunled;^ 
■  (  •-**  \Kwciitv,  snd  received  from  its  ojrcnt, 
a>l  irtusnl.  Il>e  i>rt-miuni!i  co  paid,  the  inHured 
Isi  1  n -.It  io  iH'lieve  ihal  the  C'ompauy  w  nived 
1  ^Ti-i  ( .  mriltini-e.  Bod  they  mi^ht  tind  that 
■>r»  ■»■•  a  waiver  by  the  Company  of  the  for- 
I---  c  -Ui:*'  of  the  policy;  and  tf  the  Insured, 
r>-' A<'4i  ■.orb  practice,  wiibia  a  reascDablcor 
»>  wual  ti^.  i>aid  or  offeied  to  [wy  the  prC' 
ef.^  af tor  ibe  day  Ibe  sntne  was  due,  llic  pol- 

•  -      ■■iiii  1  in  full  fcin^^  and  effect,  and  the 

•  ••.(nsT  va«  liable  thereon,  notwithstanding 
•^    -.a  ^  bad  in  the  meantime  died. 

TV  ■■^■yrfiaa  of  the  Cfrnirany  to  the**  parts 
'  ■-:  r targe  wa*  oremde"!.  and  an  exreplion 
»a-»  Tb»  €>t-)w1i'«i  would  have  more  weipht 
t*.  •■•  Imi|i  i-nded  with  lhc«c rcmnrbB,  liO- 
^^v  i-  «;rb  «  pn  ■<nt«tion  of  the  rase  the  court 
•v.kl  te*r  phml  (Wore  the  jnrv  onlv  rne 
•• '  r  IW  mofr*  In  which  It  directed  attention. 
%•  •%»  I  ball  I  ii  not  HaMe  to  such  criltci»m, 
wv*  tS>  f-m.  In  tl>r  mmr  ronneclion,  in' 
■■■  ml  (tr  jwrr  thai  If  the  Company  bad  not 
a.-k  n;«d  tit  hml  Brmt.  lowbotntherrncn-ol 
^-'YAi  w*T«  w^t,  Iri  rxtend  the  lime  for  pay- 
M^s'  f  iba  pa^fliiiBi  beyond  tiic  day  named 
^  :«  Orra 


in  the  policy,  nor  hod  habitually  accepted  from 
the  insured  through  its  agent  the  premiums  on 
the  policy  after  the  same  became  due,  with  full 
knowledge  that  the  same  were  so  paid  afterdue 
and  the  receipt  issued  by  its  lurent,  then  that 
they  could  not  llnd  that  the  Company  had, 
eitncr  expressly  or  by  implication,  waived  a 
strict  compliance  with  tlie  terms  of  the  policy 
in  reference  topaymcntof  the  premiuma.ond  tlie 
policy  became  forfeited  according  to  its  terms. 

It  seems  lo  the  court  that  the  charge  was  as 
favorable  to  the  Company  as  it  could  have  die- 
mandcd.  It  was,  as  to' ita  essential  parts,  in  sub- 
stantlal  harmony  with  recent  decisions  of  tbts 
court.  In  Jna.  Co.  v.  A'orton,  96  U.  8.,  28B 
[XXIV. ,  691],  wo  said,  in  reference  to  a.  policy, 
similar  to  the  one  here  in  suit,  that  the  com- 
pany was  not  bound  to  act  upon  the  declara- 
tion that  its  agents  had  no  power  to  make  agree- 
ments or  waive  forfeitures,  but  might,  at  any 
time,  at  its  option,  give  them  such  power;  that 
the  declaration  was  tantamount  to  a  notice  to 
the  Insured,  which  the  company  could  waive 
and  disregard  at  pleasure.  "In  cither  case," 
Kaid  the  court,  "  both  with  regard  to  the  for- 
feiture and  to  the  powers  of  it*  agents,  a  waiver 
of  the  stipulation  or  notice  nould  not  be  repug- 
nant to  the  written  agreement,  because  it  would 
only  be  the  exercise  of  an  option  which  the 
agreement  left  in  il.  And  whether  it  did  ex- 
ercise such  option  or  not,  was  a  fact  provable 
by  parol  evidence,  as  ivell  as  bv  writing,  for 
the  obvious  reason  that  it  could  oe  done  with- 
out writing.  In  tbe  same  case  it  was  snid 
that,  although  in  life  insurance  time  of  pay- 
ment was  material,  and  could  not  be  extended 
against  tbe  assent  of  the  company,  where  such 
assent  was  given,  the  court  should  be  liberal  in 
construing  tbe  tmneactlon  In  favor  of  avoiding 
n  forfeiture.  And  in  Iiu.  <'o.  v.  Eggktton,  Stf 
U.  8.,  GTT  [XXIV.,  843].  it  was  said,  tliat  the 
courts  are  alwavs  prompt  to  sel7e  hold  of  any 
circumstances  that  indicuie  an  election  to  waive 
a  forfeiture,  or  nn  agreement  lo  do  so  on  which 
the  pony  has  relietl  and  acted.  Consniuenlly, 
suid  the  court,  ppeakiug  by  Mr.  Jurtiec  Bradley; 
"  Any  agreement,  decLiration  or  course  of 
action  on  the  part  of  an  insurance  company, 
which  leads  a  ]u:rty  insured  honestly  to  lie- 
lieve  that  by  conforming  Ihen'lo  a  forfeiture  of 
his  policy  will  not  be  incurrctl,  followed  by  due 
conformity  on  his  pnrt,  will  and  ought  to  'estop 
the  company  from  insisting  upon  the  lorfeit- 
ttn,  Ibotigli  ii  might  be  claimed  under  the  ex- 
p^L'^s  letter  of  tlic  contract.  The  company  is 
■  thereby  e!-io|>ped  fn>m  enforcing  tlic  fori citurc. 
I  The  reprepentaiions.  declarniion  or  uctH  of  an 
agent,  contrary  to  ilie  terms  <if  ilie  policy,  of 
courhc,  will  not  be  MiiHcieiit,  unless  sanctioned 
by  the  company  itself.  Int.  Cj.  v,  Meim/,  96 
U.  S.,  ,']44[XSlv.,074].  But  when  tlie  latter 
has,  by  iLs  course  of  action,  mtillcd  such  dec- 
lareiion*.  rcpreseDtaIii>ns  or  aeif,  the  case  Is 
very  diUfrent."  Tlicsc  suthorilic^  abundantly 
t'lrstarn  tlie  ndings  in  this  case  to  which  refer- 
ence bai  lieen  made. 

The  court  below  then  passetl  to  an  examina- 
tion of  the  remaining  pvund  relied  on  ns  to 
excusing  tbe  non-payment  of  the  laM  premium 
on  the  day  it  fell  due.rt*;,.-  the  failure  of  the 
Company  lo  give  the  InKiireal  Reawinable  notice 
of  tbp  iiiiiount  of  dividends  lo  be  applied  in  re- 
duction of  the  premium.  ..,  , 

i.C.OOgM 


^TAin. 


Oct,  Tern, 


J«<tU*-'J' 


S<^ «'  ^^^  '■■*-  •»  *-•**.'  la-  *k  i^<^  .^ 

-TV<  tkM  put  •.<<  iW  t*Mj».  (kr  CoM(«M<r  M- 
»-,wt  N*>*r.  it  BMiT  I*  .«h*rT«l.  furtbrt-  »- 

mKit  •I'^icp  attd  !t»te*w»t  t  w  »boul  the  tiwr 
thr  MMBittu  bMWW  dur.  or  if  tbr  Cci«|MAr  or 
MattMinx  a^KBt  k>J  "**  t*^**  (mxiA^  ''^  <^ 
chMtCV  rf  Uw  poswffire  «)(ln>8S  o*  Ui*  innunl 
Mnti)  •bowt  ih*  4lh  tUy  "f  <-V«*«.  or  ihu  ibc 

tv,  llw  insuiwl.  then  it  ww  not  the  fcult  of  tb* 
i\«m»ny  Uwt  ibe  insiurd  w»s  doi  uouotd.  »wl 
IW  WMt  of  such  doUct  would  not  eirusc  him 
ft,^ni  muktug  pnynwnt  at  the  d«y.  sdU  the  po^ 
1,-v  mwld.  cwwwtwnUy.  become  forfeited. 

WP  MW  of  opiofon  that  these  proposittoiu  ue 
M(lwt«ntt«Hy  correct.  Nor  do  we  perceive  ^ 
thp  nillitf«  of  the  court  below  we  in  coamct 
ntlli  ourdecWon  in  Utomptan  *.  /«*.  Oi..  IIM 
V  (».,  iM8  [XXVL,  7671.  In  thsl  ewe  it  «p- 
l*«wl  lh»t  ihfl  insured,  tor  «  pwt  of  wi  «nnu.^ 
1  wmt«m.hBd  given  a  note  containing  the  special 
!M>'vli>ti>n  thrtin  the  event  of  the  non  jwyment 
'if  \\»  noh-Mmsturity.thepolicT  should  beToid. 
\'\\p  twitp  xnw  not  paid  at  maturity,  nor  was  pay- 
w,<^\\  cwr  tendered  while  the  insured  wm  alive 
m  Kl  »ny  lime  afur  hia  death.by  or  in  behalf  of 
\\\  (wm*  In  the  pHcy.  To  plew  Betting  up 
Hit-i'«o1ii  repllcrtfonswero  filed.in  which  it  wm 
i.»>.i«ittP.I  I.)  oxcune  the  failure  to  make  duetend- 
M  „r  llio  BMOiint  of  the  note  upon  Uie  ground 
\V*\  H  WM  the  usage  and  custom  of  the  com- 


pMT.pnoind  with  the  insured  and  others,  aa 
•cabrfoRHaflertlK  making  of  the  note,  not 
W  d^Mad  pttBrtnal  payment  at  the  daj,  but  to 

etfcitty  daya  cl  gnce;  further,  that  ft  bad 
ib  inifarm  cntfom  and  usage,  in  advance 
(<  Oe  Mat  mil  J  of  ncrtes,  to  give  notice  of  the 
di7  ol  parmoit;  wboeas,  no  such  notice  was 
'  Taonipaoii.aodttoreby,  it  was  alleged, 
pm  on  his  euud  and  misled  as  to  the 
It  was  held  that  the  failure 
ue  amount  due,  within  the  period 
ih«  reidication,  was,  in  every  view, 
^e  oUire  case  set  up  by  the  pa jees  in 
the  pdicy.    "A  valid  excuse  far  not  paying 

' ""-on  the  day  is,  "swd  the  court,  "a  dii- 

'~  ~  from  an  excuse  for  not  paying  at 

ling  the  alleged  failure  of  the  com- 

paiT,  in  confonnity  with  its  uniform  practice, 

(ogneikoticeof  theday  of  payment,  it  was  said 

tkM  the  iBsmed  knew  or  was  tx>und  to  know 

U*  preiniums  Itecame  due,  and  tliet  the 

raa  under  no  obligation  to  eive  liim 

did  it  assume  any  responsibili^  by 
Idling  notice  on  previous  OM^asions. 
The  pteaoit  case  has  features  which  plainly 

~' iah  it  from  the  T/iompton  Cam.    In  the 

.  there  was  a  tender  of  the  piemitun 
afewdaysafierdie  death  of  the  insured, 
■■d  as  soon  as  the  payees  ascertained  the  sum 
rpquiivd  to  be  ptio.  In  the  latter,  the  amount 
lo  be  paid  was  fixed.  It  was  not  liable  to  be  re- 
dared  on  aa»uut  of  dividends  or  for  any  othet 
reaxn.  and  the  insured^  therefore,  knew  the  ex- 
art  amoont  to  be  paid  m  order  to  prevent  a  for- 
frimrerf  thepolicy.  Now,  although  the  policy 
■nord  upoD  Riddie's  life  required  payment  an- 
(Haapetjfic  sum  as  a  premium,  thatsUp- 
be  construed  \a  conneclion  with 
the  agmment  set  out  in  the  application,  that 
the  prcfniom  might  be  dischar^d  pro  tanto  by 
ioch  divideDds  as  were  allowed  to  the  insured 
from  time  to  time.  Whether  the  Company,  in 
any  particalar  year,  declared  dividends,  and 
wbat  amount  was  available  In  reduction  of  th« 
pmoium, were  facts  known, in  the  flret  instance, 
onl,T  to  the  Comptuiy,  which  had  full  control  of 
the  matter  of  dividends.  It  certainly  was  not 
rcotemi^Ued  that  the  insured  should  every  year 
mabapjdication,  either  at  the  home  office  or  at 
Ibe  ofBce  of  its  general  agent  in  Chicago,  io  or- 
dmr  lo  ascertain  the  amount  of  dividends.  The 
understanding  between  the  parties  upon  this 
subject  is,  in  part,  shown  by  the  practice  of  the 
Company.  Independently  of  that  circumatancc, 
and  waiving  any  determination  of  the  question, 
whether  the  forfeiture  was  not  abeolutely  waived 
b^  the  act  of  the  Kcneral  agent,  in  sending  ni>- 
tice  lo  the  insured  after  the  day  fixed  for  the 
pavment  of  the  premium  due  September  20, 
li*i8,  it  was,  we  think,  the  Company's  duty, 
under  any  fair  interpretation  of  its  contract, 
having  T<>celved  information  as  to  the  postofflce 
of  the  insured,  to  give  seasonable  notice  of  the 
amount  of  dividends,  and  thereby  inform  him 
as  to  the  cash  to  be  paid  in  order  to  keep  alive 
the  policy.  It  did,  as  we  have  seen,  give  such 
notice  in  1875,  and  received  payment  of  the 
amount  due  after  the  dale  fixed  m  the  policy. 
Witt)in  a  reasonable  time  after  the  notice  for 
1876  came,  in  due  course  of  m^,  to  the  hands 
of  one  of  the  payees,  a  tender  of  the  amoont 
was  made  to  the  general  agent  at  Cbi^o.  No 
such  features  were  disclosed  in  the  ZKooywin 
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C&m,  Md  tbe7  MC,  u  we  think,  niffldent  not 


of  CTTorbringto  ouratten- 
»  exoeptioiu  tAkcn  l^  the  Company 
w  me  ftHtttminn  oi  evidence,  ana  to  the  rauaal 
k>  jo<tt  JMiiiii  iliini  asked  In  its  behalf.  We 
Ai^  k  iiMHinwij  to  conaidcr  them  in  detail. 
^faraatb^  aflect  the  subatuitial  rigjits  of  the 
paniek.  the;  are  diapoaed  of  by  what  has  been 
wd  Wwcfaing  tbe  charee  of  the  court  upon  the 
oaEaaial  gofationa  in  the  case. 
7V>«4«Maf  niMtt,  thertjon,  be  affirmed.    It 

iamn  B-  McKHUieri  Clerk,  Bup.  Court,  U.  8. 
n^ii   wr  n  i«  inn  &,«is. 


JOHN  I.  BACON  A^  H.  E.  C  BABKER- 
VILLE,  Pannen,  as  Baook  &  BABKEBVtLLK, 

OBORQE  C.  RIVES  et  a 
m»  a  c  M  otto,  M 


1W  Urtory  and  facta  of  tbe  case  appear 
te  ofdaioa  of  tbe  coart.     

JImi.  Jimpk Brj/an and  WIUbUM L.  Bor- 
•IL  lor  ^tpcOasla. 

"    ~  *     '  ~  "~  ■    IB.  for  appelleea. 

■  driivend  the  opinion  of 

Thia  ta  a  «dt  In  eqidtT.    Tbe  complainants 
~     b  aiv  Jolw  L.  BacoD  and  H.  E.  C. 
ItanDaa  aa  Bacon  ft  Baskerrille; 
I,  Robm  Ould,  Robert  H.  Maury 


^  MOno. 


i 


of  Texas,  in  his  own  right  and  aa  administrator 
with  the  wiU  annexed  of  Qeo.  Rives,  deceaaedi 
J.  Henij  Rives,  a  citizen  of  Vireinia,  executor 
of  Qeo.  Rives,  deceased,  and  Alfred  L.  Rive^ 
a  citizen  of  Alabama,  and  executor  of  Wm.  C. 
Rives,  deceased. 

commenced,  <m  the  2Sd  day  of 
Juiy,  1BT6,  in  the  Circuit  Court  of  Albemarle 
Countv,  Virginia,  and  wa*  thence  removed, 
upon  toe  petition  of  defendant,  Geo.  C.  Rlvea 
(in  which  the  defendant,  Alfred  L.  Rives,  exec- 
utor of  Wm.  C.  Rives,  united),  into  the  Cbvuit 
Court  of  the  United  Stales  for  the  Western  Dia. 
trict  of  Virginia.  In  the  latter  court  a  demurrer 
to  tbe  bill  upon  the  part  of  the  principal  defend- 
ant, Qeo.  C.  Rives,  was  interposed,  upon  tbe 
ground  that  the  suit  was  barred  by  the  Statute 
of  Limitations,  both  of  Texas  and  VirEinla, 
The  demurrer  was  suHtafned  and  the  bill  dis- 

The  case  made  by  the  bill  is,  substanlially,  u 
foUows: 

In  tbe  summerof  the  year  1608,  Bacon&Bas- 
kerville,  John  Stewart,  Robt.  H.  Hauir,  Wtn. 
H.  Macfarland  and  Wm.  C.  Rives,  uncle  of  the 
defendant,  Geo.  C.  Rives,  sent  tbe  sum  of 
tlSI.OOOin  "  Confederate  8tat«  treasury  notes" 
■tbe  currency,  at  that  time,  of  Virginia,  Looid- 
la  and  Texas— to  Col.  James  H.  Stevens,  then 
.  Monroe,  Louisiana,  with  Instructions  to  in- 
vest or  expend  the  same  in  the  purchase  of  cot- 
plantations  in  Louisiana  and  Texas,  to 
remain  thereon  until  the  civil  war  was  ended. 
Of  that  sum  Bacon  &  Baskerville  owned  t48,000; 
Stewart  (48,000;  Maury  flO.OOOi  Macfarland, 
|5,D00i  and  W.  C.  Rives  $20,000.  Subsequent 
ly,  however.  Bacon  &  Baskerville  became  the 
owner  of  $80,000.  and  Stewart  116,000,  of  the 
$181,000,  the  interest  of  the  other  parties  re- 
maining  the  same  as  at  the  outset.  The  funds 
were  sent  to  Stevens,  by  Bacon  &  Baskerville,    [lOI] 

Swhom  all  Instructions  were  given  and  nego- 
tiona  conducted.  The  i)roce«ls  of  the  invest- 
ment, it  was  understood,  were  to  be  divided 
among  tbe  partieain  proportion  to  their  respect- 
ive inlerests. 

About  the  8d  d.y  of  September,  1608.  Steveni 
died  in  Louisiana,  «n  route  to  Texas,  and  with- 
out having  invested  any  of  the  funds  transmit- 
ted to  htm.  Shortiy  thereafter,  complainants 
were  notified  by  the  widow  of  Stevens  that  she 
held  the  $131,(]00  subject  (o  their  order.  The 
defendant,  Geo.  C.  Kves,  wrote  to  the  same 
effect  to  his  cousin.  Alfred  L.  Rives,  eon  and 
executor  of  W.  C.  Rives.  Moved  by  the  ad- 
vice and  solicitation  of  W.  C.  Rives,  as  well  ae 


(and  which  letters  were  exhibited  to  complain- 
ants), and  inSuenced  especially  by  the  declara- 
lion  of  the  former  in  bialclier,  that  if  the  funds 
were  turned  over  to  him  he  would  act  for  the 
parties  under  their  instructions,  and  would  save 
Ft  by  Inveeting  It  in  city  property  in  Austin, 
Texas,  or  In  property  which  he  represented 
would  pay  well,  and  could  be  readily  sold  at 
any  time,  the  complainants  made  and  appointed 
Oeo.C.  Rives  thelragcnt  in  the  room  and  stead 
of  Stevens.  Complainanls,  consequently,  or- 
dered and  directed  the  funds,  In  the  hands  of 
Mrs.  Stevens,  to  be  paid  to  Geo.  C.  Rives,  and 
towards  the  cloee  of  tbe  year  1668,  or  early  in 
1804,  they  were  received  by  the  latter. 
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Geo.  C.  Rtns  reftiged  &e  funds  la  ^«nl 
«nd  for  Ue  bcoefii  al  tamokmaaM.  to  be  ia- 
TfaUA  :□  cmlorTaitj  wiik  tpwJfc  Iwiiiw 
tioiu  gJTFB  b;  Bafon  ft  Bask^rrille,  ibe 
«gcn  kod  bii>>iDeM  ne^odalon  of  the  oila'- 
piri»,  with  the  eoncnrrenre  o£  the  jaioi  ovnen 
of  Lbe  tODds,  nz.  -  L  That  Ib«  fmuls  ^MKiId 
be  inTeMeii  in  cotlna  on  pUmatioDS  to  Texae, 
to  remain  thenon  nniil  liie  wsrauki).  that  be- 
ing the  Ont  Hid  diirf  object  of  tie  whole  nat- 
ure. It  that  eookl  DOC  be  done,  Iben;  3.  To 
invest  tbem  in  rancli  pfooenr;  meaoing  lands 
in  Texas  with  cat:W  and  honta  thereon.  If 
that  crmki  not  be  dcoe.  tha>:  3.  To  iDveat  iVm 
in  town  lots  in  Austin. 

NMbin;  wu  heard  frctn  Geo.  C.  Rires  opoo 
tl>e  mbject  ol  the  prtpuied  iUTestmenl  nntil. 
in  responsL'  Co  a  letter  from  Bacon  <!:  Baekn^ 
ville,  under  dale  of  Jaouarr  27.  1:^65,  l»e  wrote 
a  letter,  under  date  of  April  .'>.  ISBS,  natin^ 
that  he  hail  LsTesud  the  funds  in  the  trsBspor- 
tation  uf  cotton,  under  altictcs  of  partnenhip  to 
continue  during  the  war.  and  that  the  busineas 
waa  under  the  maua^ment  of  an  active  part- 
ner, who  5a»e  his  whole  time  and  attention  lo 
it;  but  he  did  not  state  who  the  active  partner 
was,  nor  how  much  of  the  funds  he  had  so  in- 
veuted,  nor  what  property  be  had  purchased 
therewith,  nor  what  procwds,  if  anr,  had  ac- 
cruwl  to  him  from  the  tnvcsimesL  These  de- 
partures from  the  inslruclions  ziveu  to  the 
ajCetit  iron'  not  approved  bv  complainants,  and 
XUej  honied,  uotwithstandiiis  their  orders  had 
bM'ii  iHHregttriled.  that  h  fair  and  honest  return 
WuuUl  be  lusde  bjr  their  s^nt.  After  the  war 
ell<.t(^l.  ami  titter  the  exi)Jra[ion  of  eighteen 
moHthH  without  any  report  or  statement  from 
thvlr  tiuuiit,  Biu-un  &  Bttdkirville,  in  Novem- 
iier,  IKM.  nnrto  to  tieo.  C  Rivci),  at  Austin, 
Tt-MV,  Hidtlttj;  all  account  of  his  ageacj,  to 
Whlrli  K-IHT  uon'iilv  was  made.  On  the  20th 
dikyot  Jaiiiinrv,  iwl',  theynffiiu  wrote  to  hitn 
at  Aii»H»,  »«ltluic  such  account,  bul  no  reply 
III  that  li'lti'r  WHS  received.  Complainants,  con- 
MNiiiemlv,  "alnnwt  O'sohwl  t lie  conclusion  that 
Itit  >"•  li»'<l  either  dktl  or  left  the  countrv."  But. 
Ill  Mnnh,  ISW,  tearuliig  nccidentally.  that  ho 
wu«  lU'i  iiulv  living;,  bu:  for  si>vcrsl  years  then 
IwNt  hud  vfnliixl  ViTRliiia  ciicli  summer,  ihey 
imnlii  H'nue  111  btiit  iiRkliiK  no  account  of  his 
imi'iiiv.  No  tt'i'lv  winicmthat  letter.  At  the 
kuiiiii  iiiiio  ihoy  wittlu,  iM  Ihey  had  beforedone, 
!>■  AlfiisI  I..  Hivf^,  luJtlu'JT  Information  us  to 
(liM.  r  Uive«.  Imt  iio  reply  wan  received,  nor 
wert<  iliK  I'lii'r.i  writieulo  the  latter  ever  rc- 
wvltiis  through  the  dead  letter 


afitht 


iiMli'i' 


"■tI;':; 

tl.i-r  <.r  I 


n-IM.'  nfier  loAroliie  the  where- 
f,  Uiws.  comphhiants  insti- 
Tliey  i-hurip-  that  the  retenliou 
■1  lii'hit  own  poN-Hf^sion,  of  Ihe 
i>t  llui  funds  lulrusled  to  him. 
I'lirlv  teu  yi-nrn,  and  his  failure 
I'oiinl.  iiriMK  from  an  intention 
|iliiiiutit>>  out  of  the  funds,  or 
lii'lrliivrHtiueiit. 
t,:v  hIiow*  tliHl  Oeo.  Rives,  fa- 
ltU<ii,  dl<-d  III  VMnisIn  1874, 
iri-i'  I'oiiii'',  ri'iil  and  personal, 
V  will  of  hlx  father,  be  had  n 


Geo.  C.  Rives  in  that  estate,  in  whatever  form, 
be  attached  in  the  hands  of  theeiecutoratopay 
whatever  maj  be  shown  to  be  due  them.  At- 
tachments were  issued  and  served  upon  the  ex- 
ecutors, and  were  levied  upon  that  mterest  It 
is  alio  averred  that  W.  C.  Rives  has  died  and 
that  Alfred  L.  Rives  is  his  executor;  that  Slac- 
fariand  died  in  1873,  but  before  his  death  he 
executed,  on  the  2»th  day  of  October.  1870,  a 
deed  conveying  all  his  property  of  cverj'  kind, 
in  possession  or  in  action,  lo  Kobert  Ould  and 
Isuc  U.  Carrington,  tnAStees,  for  the  benefit  of 
his  creditors,  anil  as  no  administration  was  had 
upon  his  estate,  the  same  was  committed  to  the 
defendant  [complainant]  Wright,  Bheriff  of  the 
City  of  Richmond.  It  may  be  stated,  in  this 
conne.tion,  that  after  the  cause  was  removed 
from  the  state  court.  Charles  Edward  Rives,  an 
original  defendant,  died,  and  Geo,  C.  Rlvea  be- 
came administrator  de  bonii  turn,  with  the  will 
annexed,  of  Geo.  Rives. 

The  prayer  of  the  bill  is; 

That  the  defendants  be  required  to  make, 

3n  oath,  full,  true  and  complete  answers  to 
the  allegations  of  the  bill; 

That  George  C.  Rives  be  required  to  render 
a  full  and  complete  account  of  all  his  actinga 
and  tioings  as  agent  of  complainants,  and  show 
what  disposition  or  investment  he  made  of  the 
funds  intrusted  to  him,  and  what  the  proceeds 
ot  such  investment  have  been;  and.  If  no  in- 
vestment was  made  according  to  the  instruc- 
tions given,  nor  any  other  investment  of  whicb 
complainants  may  choose  to  avail  themselves, 
that  he  be  required  lo  pay  the  value  of  the 
funds  intrusted  to  him  as  agent,  with  lawful 
interest  thereon. 

Without  waiving  a  full  answer  under  oath  to 
tbe  bill,  the  complainants  ask  that  defendant, 
Geo.  U.  Rives,  be  required  taanswer  the  sever- 
al special  interrogatories  embodied  therdn,  the 
object  of  which  Is  to  obtain  from  him  informa- 
tion as  to  whether  he  bad  recetved  the  flSI.OOO 
under  an  engagement,  as  agent,  to  invest  in  the 
mode  set  out  in  tbe  bill;  wnetber  he  had  so  In- 
vested it  or  not;  if  not,why  not;  if  so,  in  what 
kind  of  property  he  bad  Invested,  and  what  dia- 
position  had  been  made  of  it  or  of  Its  proceeds; 
and  whether,  after  Ihe  close  of  the  war,  he  did 
not  have  in  his  possesion  property  purchased, 
in  whole  or  in  part,  with  tbe  proceeds  of  the  in- 
vestment; if  BO,  of  what  did  it  consist,  aikd 
what  lias  been  done  with  it. 

There  was  also  a  prayer  for  such  other  and 
fiirtlicr  relief  as  equity  and  Justice  required. 
Thus  Blood  the  smt  when  removed  from  the 
state  court. 

J.  Henry  Hives,  a  citizen  of  Virginia,  having; 
been  made  a  defendant,  in  his  ca)Mdty  as  one 
ot  the  executors  of  George  Rives,  it  is  contend- 
ed that  the  suit  was  not  removable  into  the  Cir- 
cuit Court  of  the  United  States.  This  position 
cannot  be  successfully  maintained.  Without 
giving  nil  of  the  reasons  nhich  may  be  osiu^ed 
m  support  of  the  right  of  removal,  it  is  suffi- 
cient to  say  that  he  and  Charles  Edward  Rives, 
executors  of  George  Rives,  bad  no  interest  in 
the  question  whether  complainants  have  or 
not  H  cause  of  action  agaiiut  George  C.  Rives 
on  account  of  the  matters  set  out  In  the  plead- 
ings. They  were  neither  necessary  nor  india- 
pensable  parties  to  the  issue  between  the  com- 
plainants and  the  principal  defendant.    It  was 
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t  C  Bive«,  waa  MTTBd  upon  llie  eiecu- 
^n.  ^td  was  levied  upon  bis  iiil«re»t  in  the  es- 
■■■  al  Ui  (Bther.  But  thej  were  made  defeDd- 
iSM.  not  beauK  of  anj  connection  they  had 
vtth  ikc  natal  caatrorenj,  but  to  the  end  tliat 
Gc*^  C.  RiTea'  iotprest  in  his  father's  estatu 
—  -"-'  -  ■  d  and  held,  subject  to  such  final 
tots  mirht  obtain  agaioBt 
!,  fonoallj,  defendants,  the 
«  (4  George  Rives  occupied,  substan- 
Ba£T.  the  poatkoi  of  mere  ganitsheea.  Their 
aonaWp  waa,  cMiaeqaeolly,  inimalerial.  The 
aHW^BT  partiea,  od  the  respective  sides  of  the 
nttmamf  which  te  the  foundation  of  the  llti- 
pa  «.  bnag  citiiena  of  different  States,  the  re- 
ma  of  the  cxectuora  to  the  niit  wsa  properly 
iTBVded  aa  mnvlj  incidental,  aririDg  from  the 
a  1 1  i.awij  lA  prewrving  the  means  whereby  com- 
phtaaatir  michi,  if  succeaaful  in  this  suit,  ob- 
■p  <atwfacooo  of  their  demands  again  St  T'y>rge 
C  ttre-, 

TW  »r— intng  que<ion  to  be  considerea  re- 
kne*  v>  the  defesae  of  the  Statute  of  Limilatiocu 
fan^M«d  tfT  tb«  demurrer  to  the  bill.  The  con- 
>aiiia  trf  ilefeadant  is  that  the  cause  of  action, 
^  aaT.  «xiMed  tm  far  back  aa  the  dose  of  the 
hnr  i-mi  war;  thai  in  Virginia  and  Texas  the 
mane  nf  Ijinlutioa  was  suspended  by  statute, 
m  tte  fotmcr  from  smietimo  In  April.  1861, 
Md  J^iHi?  1.  1MB,  and  in  the  latter  from 
•MBttee  in  1801  untU  March  S0,1870i  that,  bj 
Ik  law»  of  TvKM,  two  fears  was  the  limitation 
to^MoMocnl.  and  four  }:eamosaits  on  writ- 
while  the  limitation,  in  Virginia, 
M  the  pTcBent  one  was  five  years; 
air,  excluding  from  the  computation 
^  ItMrtbepcnodsof  themispeosionof  tbeSlal- 
VK  a  the  napectiTe  States,  the  plaintiffs' cause 
4(  aetioa  waa  barred.  The  defendant  further 
■■K*  that  the  law  of  Texas  governs  by  reason 
if  tlitf  taunlatiw  tn  the  Codeot  Virginia  which 
k»tm  tha<  "Upon  acontract  which  was  made 
Md  WM  to  b«  performed  in  another  State  or 
oaMTT.  br  a  penoo  who  then  redded  therein, 
-"  ■- ■ — *--d  after  the  right  of 


<   Kait. 

V  which  the  court  takes  of  the  case, 
■J  luw  to  determine  whether  ref- 
~  lo  the  law  of  the  Rtate  where 
^.  srtothatof  the  Slate  where 
raMwaatobepertormcd.  Wearo 
K  Ibe  caow  of  action,  as  aeC  out 
I,  at  the  commencement  of  the 
d  bf  »— t"**-^  as  pTBKribed  In  either 
r  VltglBAa.  The  case,  a*  now  presented. 
^■VM*  (nut.  periapa.  otw  of  tboae  technical 
■■H.  of  whack  a  eoait  of  equitv  has  pecidiar 
aat  iihsiiii  jutWIctlon.  bat  yet)  a  trust  arts- 
■■  ^K  <<  axpnM  acraemMii,  under  which  the 
**«*Ma.  Oao.  r.  RiTea,  received  from  com- 
phaaaMs  <««atD  fuada.  which  be  mtdertook  to 
■»ai  to  pMtlcvlar  Uoda  of  ptopetty,  in  con- 
1a— J  wkfc  tfvMe  tsMmctioM  iciTen  br  thoae 

--        ■     -   1.  Hlidtit}',  undeTthelaw. 

'"  ~ot,  in  temu.  so 
IS  the  clr~<m- 
taiiOim 


render  an  account  of  all  he  had  done 
in  the  premises;  or,  if  he  elected  not  to  execute 
the  trust. 'to  surrender  the  property  or  its  pro- 
ceeds. He  received  the  funoB,  as  has  been  uxa, 
in  the  latter  part  of  the  year  1863  or  early  in 
1864.  He  undertook  to  invest  them,  if  practi- 
cable, in  cotlon  on  plantations  in  Texas,  to  re- 
main thereon  until  tlie  civil  war  wbh  concluded. 
Failing  in  tliat,  he  was  to  invest  in  ranch  prop- 
erty, or  lands  in  Texas  with  cattle  and  horses 
thereon;  failing  in  the  latter,  he  was  to  invest  in 
town  lotsin  Austin  in  that  State.  He  gave,  so  the 
bill  aven,  no  information  whatever  of  his  acta 
until  the  spring  of  186C,  when,  in  response  to  a 
letter  from  his  principals,  he  wrute  that  he  had  riQAi 
investodthefunds,  receivedbyhim.inthetrons-  *■  ' 
portation  of  cotton,  under  articles  of  copartner- 
ship to  continue  during  the  war,  and  that  the 
business  was  under  the  management  of  an  act- 
ive partner,  who  gave  his  whole  time  and  at- 
tention to  it.  Whether  that  arrangement  in- 
volved a  violation  of  the  laws  of  the  United 
States,  in  reference  to  the  shipment  of  cotlon 
from  the  insurrectionary  districts,  does  not  now 
appear.  But  he  withheld  the  name  of  thatpart- 
ner,  and  did  not  inform  his  principals  of  the 
result  of  tliat  investment.  From  that  time  for- 
ward, thedofendout  failed  to  communicate  with 
complainants  or  with  any  of  them,  as  to  what, 
if  anythmg,  bad  been  accomplished  In  the  exe- 
cution of  his  trust.  To  lettemraakinKinquiries, 
and  which,  in  the  present  attitude  of  the  case, 
we  may  assume  were  received,  no  response  waa 

Taking,  then,  the  allegations  of  the  bill  to  be 
true,  as  upon  demurrer  we  must  do,  the  exist- 
ence of  the  trust  is  clearly  established;  It  is  still 
open,  or  not  wholly  executed;  it  has  never  been 
disclaimed  by  clear  and  unequivocal  acts  or 
words,  brought  to  the  notice  or  knowledge  of 
complainants  or  either  of  them;  there  has  oeen 
no  adverse  holding  of  the  original  fund  or  of  Its 
proceeds;  consequently,  the  possession  by  the 
defendant,  Geo.  C.  Hives,  of  tbe  proceeds  of  the 
original  funds,  if  invested  at  all,  may  be  deemed 
the  possesion  of  those  whom  bo  undertook  to 
represent.  But  it  is  suggested  that  while  the 
agreement  did  not  prescribe  any  period  within 
which  he  was  to  make  the  investment.  It  waa 
necessarily  implied  that  it  waa  to  be  performed 
within  a  reasonable  time;  consequently,  itisar- 

Sed.theStatute  would  commence  running  after 
i  lupiie  of  such  reasonable  time,  or  from  the 
momeul  when  complainants  were  entitled  toen- 
force  an  accounting.  PhiUiy*  v.  Jlolman,  26 
Texas.  280.  To  this  it  may  be  replied  that, 
whether  the  trustee  was  derelict  in  duly  in  not 
making  the  investment  within  any  particular  pe- 
riod, ikpcnds  upon  the  special  facts  of  the  case. 
Having  regard  to  all  the  circumstances,  partic- 
ularlv  such  as  were  connected  with  the  disturbed 
condition  of  the  country  for  many  years  after 
the  war  closed,  we  cannot,  upon  the  case  made 
by  the  bill,  fix  the  date  when  the  defendant 
should,  witti  reasonable  diligence,  have  executed 
his  trust,  or  say  that  there  has  been,  upon  the  rinni 
pert  of  complainants,  such  delay  as  prevenia  l***^! 
them  from  applying  to  a  court  of  equity  for  re- 
lief. Being  called  upon  to  eiecute  what,  con- 
sistently with  the  facta  as  disclosed  hi  the  bill, 
71 
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'  ^"  TwitD  Stse^  'Oct.  Tsbm, 

=  ■^Adond.  Wi«i«i«iiTraertdtt-Theq™e»- 


TOLARD  PJUB3B.  <>..  Jjft.. 
LOT  JL  »^eBIIJL 

awacH<:!mi.t.M 


■   t  1  "^it  1n[i|i<niiiil  in  imimiiiini 


cc«r  a  the  ncoid  or  b^  affi- 
ak>  It  ^e  mMter  in  dispute 

~!»  -w.-id  riuws  that  WiUud 

CT'niMK.  M  Uk  owner  of  one 
,•  I  1KT  if  ikr^lnclof  land 
.  atLVM^a^wit&D  its  bonnd*- 
i_-n.  c-.ii^ad  acres,  filed  his 
>uM  Vilacd  Parker,  5r..  n 
———■»*■  aitfcen  tweDtJelhs, 

i<i-tjee.1''ra  partition  as  be- 


.  .  B(*  jt  iht  tract  caused 
"h>rrtiL  Tpon  the  heai^ 
■  iiiBmri  ae  bill  as  to 
H  Parker, 


XI  11  hrLL  These  p»- 
•ttv  sai  jcttT  tbouBud 
.TKuutiuiB  it  B  shown 
F  icffoiL  MucnU  daimed 
naiN  x.-m.  The  value 
piL    The  whole 


,y  Google 


BOflTWICK  T.  Briuxebboft. 


Mt,  ta  «Ucb  PBrker,  Jr..  claimed  Ui  undi- 
lUai  iMMBt,  taehidea  tct7  much  more  tliaD 
*r  Henm  hnda.  On  the  lllb  of  January, 
Mi,  tUi  whole  tnd  wm  coDTered  to  Peter 
(^ik  trdnd  ndtisciicoDndenuoiiof  $8,090. 
Ckfc.  «B  Ike  tmh  oTUmcIi,  18M,  conveyed  it 
M  WlBiH  W.  OampbcU  by  deed  In  which  the 
ii^iliiwliiii  isMUCd  to  hare  been  |8,000.  On 
•t  a  irf  May.  1850,  Cunpbell  oonveryed  to 
hrtv.  St.,  for  *  nominal  consideration,  and, 
«  At  U  <i  Xorember,  1073,  Partter,  Br. ,  con- 
«n«l  At  one  mdirided  twentletb  to  Parker, 
k.  far  11,000:.  In  Us  petilkHi  for  this  appeal, 
SatSnicBberS,  1880,  Parker,  Jr..  slates  the 
•yoriJ  ih>  knda  ddimod  by  Honill  to  be  over 
KNU  Xetice  of  the  preaent  motion  was 
■n«d  «■  Ike  Mmnatl  for  the  appellant  in  Hay 
h*^  Ike  brief  in  aoiMMTt  of  the  motion  was 
W  km  Ml  tbe  flih  of  May.  That  of  the  ap- 
pdhai  «M  filed  on  tbe  Tth  of  October.  Not- 
ntta^d^  the  dliiiilBwl  vaa  claimed  on  ac- 
'B«|  of  tke  Tafne  <rf  the  matter  in  dispute, 
wMMMpt  has  bem  made  by  the  appellant  to 
mif  Ike  defect  in  the  record  by  affldaviia,  as 
■iwew  mctke  nifbl  have  been  done,  but 
t>  AA«  Ike  motion  be  relies  entirely  on  the 
fiMneeof  vatateio  be  found  in  the  record. 

if  Ike  case  stands,  only  the  interest  of  Par- 
ts. Jr.,  in  tte  leads,  is  in  queslion  here.  This 
...^.  ji^^dethpartonjy,  ab  Par- 
it  aitpealed,  the  value  of  his  ' 


UBt  atm  and.  certainly,  in  the  llcht  of  tl 
hn  spytaring  all  Uifougb  the  recora,  we  can- 
M  ■;  ttat  tBetr  valoe  exceeds  $5,000. 
~  "'  "  'mufranttd. 

Bt,  Cltrk,  Bop.  Oouit.  U.  B. 


■DBT  BOerwiCE,  as  Receiver  of  the 
Sn-nmAi.  Baxk  or  Fisekill,  NATION- 
AL axSK  OF  FISHEILL,  LSWIS  B. 
WHTTX.  HENRY  B08TWICK,  JACOB 
«  TA5  WTCK,  HENRT  D.  8HER- 
VOM)  R  Ai..  Dincton  of  the  National 
lUn  er  fwrnimj.,  Ptfi.  in  Srr., 

nOOOKE  BRINEERaOPF,  Suing  in  Hia 
iMaBikalf  >k1  for  the  Benefit  of  the  Other 
*nnauuKaa  of  the  Natiokal  Bank  or 

«H&CUOI«l.l,l.) 

t^tm  ^  matt  f*4smt»l  Jliui  Judgment. 


*; ^l*i»  JBS  amnluJU'fS^iaU  to  QO^ 


BubmittedOet.  10, 188t.    Deeided  Oct.  IS,  I88i, 

F  ERROR  to  the  Court  of  Appeals  of  the 
Stato  of  New  York. 

The  histoiy  and  tacts  of  the  case  soffldently 
q>peai  in  tbe  opinira  of  the  court. 

On  motion  to  dismiss. 

Mr.  J.  ttmrrm^  Cook,  for  defendant  in  er- 
ror, in  support  of  motion : 

The  luannentof  the  Court  of  Appeals  isnot 
a  "flna]  judgment,"  within  the  meaning  of  the 
statute  concemine  the  review  of  judgments  and 
decrees  of  State  Courts  on  writ  of  error.  U.S. 
R.  8.,  Bee.  TOO. 

A  ludgment,  to  be  final,  must  finally  decide 
and  aispose  of  the  whole  merits  of  the  cau8e,so 
that  it  will  not  be  necesaary  to  bring  tbe  cause 
again  before  the  court. 

BtebtM.  iftM»B«,  10  How.,  288(800. 8.,  XV.. 
068):  F^irrdly  v.  Wooifolk.  10  How..  288  (00  U. 
S.,  XV.,  070);  Mordeeai  v.  Undiau,  10  How., 
100  («0U.  8.,  XV.,  684). 

A  decree  overrulioK  a  plea  and  directing  tbe 
defendant  to  answer  Is  not  a  final  Judgment. 

JhifA^tTorifv. /W<T,  4D8U.,a8. 

A  judgment  of  the  highest  c 

"'     '    '  -    -       •  lertorcour 

_  e  f  or 

further  proceedings,  la  not  a  "final  Judgment " 
in  the  sense  in  wtdch  the  term  is  usea  in  the 
statute  conceniing  writs  of  error. 

BbvUm  V.  Moore,  8  Wheat.  488;  Brown  v. 
Bank  ofFtonda,  4  How.,  46S;  Pepper  f.  Dun. 


{ 


8.,  XVI.,  742);  ParctU  v 
..  all.,  658(87  U.  8.,  XXH.,  410);  Dan*  v. 
Crouch.  U  U.  8.,  6U  (XXTV.,  281) ;  MeVmt 
V.  Oomr*.qfEnox Co., 01  U.S..  1  (XJEJIL,  185). 

Mr.  E,  lb  Faaeker,  for  plaintiffs  in  error, 
contra: 

By  tbe  demurrer  the  plaintiffs  in  error  claimed 
the  right,  privilege  and  immunity,  under  the 
National  Currency  Act.  of  liaving  Uie  question 
of  their  liability  under  that  Act  decided  by  m 
Federal  Court. 

Act  of  Congress  of  Feb.  1867 :  Murdoek  v. 
MmplUt.  20  Wall.,  501,  682  (87  U.  8.,  XXII., 
420, 448);  U.  8.  B.  8.,  sec.  700. 

That  claim  was  denied  by  tbe  highest  court 
in  the  State  of  New  York,  and  tbe  decision  was 

Field,  J.,inm'auinu  v.  firviry,  said  (103  U. 

,.  256.  XXVI.,  187):  "Whenever  the  highest 
court  of  a  State,  by  an^  form  of  decision,  af- 
firms or  deniesthe  validity  of  a  judgment  of  an 
inferior  court,  over  which  it,  by  law,  can  exer- 
cise appellate  authority,  tbe  jurisdiction  of  this 
court  to  review  such  decision,  if  it  involves  a 
federal  queslioa,  will,  upon  proper  proceedings, 
attach." 

8ue,  also.  Atherton  v.  Fotpler.  01  U.  8.,  14& 
(XXIIL.  WS). 


Mr.  Cki^JtuUctWmlX*  delivered  the  opin- 
ion of  the  court : 

This  was  a  snit  begun  In  the  Supreme  Court 
of  the  State  of  New  York  bv  a  stockholder  in  a 
National  Bank  against  the  directors,  to  recover 
damagee  for  tbcir  necligence  in  tbe  perform- 
ance  of  their  official  duties.  A  demurrer  was 
filed  to  tbe  complaint,  which  raiaed,  among 
oihen,  the  queation  whether  such  an  action 


CooVJIc 


'^^•^ 


OOTOBLAX  T.  DiBTBTCT  OF  COLUVBU. 


On  the  Qth  of  Januaiy,  18T7, 
I  dtfcaitMit  tUed  this  appeal:    "Aod  now 
''      *  *     *    It  by  its  attoniej,  and  sp- 

1  Teodend  agaiiut  it  at 

1  Tenn  of  said  court, 
t  Ina  Aled  in  Mid  txaat  a  Ratement  of 
v:~  and  oD  ibewne  daj,  October  Term 
na  adjoomed  whhont  aaj. 

'-vent  of  the  oaae  waa  nled  until  ibe 

k.  at  which,  on  the  9th  of  March, 

Mcript  of  the  pleadiiw  and  of  the 

I  to  the  turr  and  an  atntract  of  all 

T  glrcn  hi  the  caoae  were  filed, with 

— -"—  ■'-^  luuid  and  seal  of  the 

t  the  trial,  to  their  oor- 

"  Thai,  for  the  purpoee  of  mak- 


itae  Tcadktof  .__ ,  ___ 

■lev  fgfuaing  a  new  trial,  I  sign  and 
vrnper,  aod  order  it  to  be  filed  aa  ot 
'  ai^wal.  Jantiai;  5, 1877,  thedefend- 
iTteg  been  goDty  of  laches  in  the  case ; 

-J  ajgoing  and  sealing  this  paper  the 
objecta.  which  objocUon  Is  ovemiled 

-'  "-  the  OTemiliBg  of  which  ob^W- 


er^ 


_  ,  _  r  Tetm  1877,  there  was  a  *'  Mo- 
fin*  lev  a  avw  trial  on  case  stated  filed  In  Qen- 
«y  ToB  October  3.  1877;"  and  on  the  8th  of 
llinMhii.  1877,  the  conrt  la  General  Term  r»- 
i«wl  the  Jadvneni  below,  and  remanded  the 
t^  k>  be  tried  anew.  At  the  third  trial,  Che 
fa^  rinsed  a  Terdl^rt  for  the  defendant,  iv- 
aw  m  ^lOwttoti  that  Ibe  jdalotift  could  not 
■Mvnrr  *f^"»  the  eriitence  showed  contribu- 
»*  a«daeDce  on  hi*  part.  To  this  ioHtnic- 
.  faUl  of  esc«ptlon>,  which  was 

t  part  of  the  record  and,  after 

jiil|wiw  OA  this  Tcrdlct  for  the  defendant, was 
■  Mini  sc  a  OncnlTenn  of  the  court,  which, 
■•Ar  Ilth  of  Noretnber,  1878,  affirmed  the 
;>'  iia.  Bad  oo  the  oeit  daj  the  pUinllO 
mM'ma  lU*  wrtt  of  «Tor. 

*»^v  the  rntrjr  of  the  case  In  thi«  court  the 
haa  died,  and  the  action  is  prosecuted 


'7W[leYiwd}>tatutnoflheCnlledHtaleBrelat- 
b;  lo  ibr  IMatrict  of  Cohimbia  cwntain  the  fol- 
*^W  psxniMosi*-  an  exception  taken  at  the 
*«;  u^  a  rsoir  mar  be  reduced  to  writing  at  the 
sar  tv  '  MsT  be  eni(««d  on  the  minutes  of  tbc 
tanrr  ^>d  tfierwaids  settled  in  such  maimer 
m-^t  l«pn>«id«lbj^  therukflof  Ihecourt,  and 
~  a  writing  to  a  case  or  bill  of  ezcep- 
BochM  theerldence  •■  may  be  ma- 
McaiioBs  to  be  raised."  ^.808. 
•an  aim  the  cause  may,  In  hisdis- 
laiB  a  BMXinn,  catered  on  bis  mln- 
i.  t>«rl  airide  anrdict  and  grant  a  new  trial 

~ '^"a,  o»  for  Infuffident  evidence  or 

"  but  aocb  motion  shall 

n  at  which  the  trial  was 

"  When  such  motion  Is  made 

t  tbe  mlnolea.  an  appeal 


V«  imiWlnQa, or  for 


ibjecttothe 
t  In  the  flrrt 

jITetm."    Sec.  SOfl- 

1^  ^  ralM  «f  Ifar  Suprane  Coun  of  the  Dia- 
^  MOm 


trict  of  ColumUa,  which  are  made  port  of  the 
record,  ereiy  motion  for  a  new  trial  must  be 
in  writing,  and  state  Ibe  ^unds  upon  which 
it  is  based,  and  be  made  within  four  days  after 
verdict,  and  be  entered  on  the  minutes  of  the 
conrt  OD  the  day  on  which  il  u  presented;  Rule 
61;  "Tbe  bill  of  exceptions  must  be  settled  be- 
fore the  close  of  the  term,  which  may  be  pro- 
longed by  adjournment  in  order  to  prepare  it;" 
Rule  69;  and  "In  every  case,  the  fact  of  tbe  set- 
tling and  filing  of  tbe  bill  of  eiceptions  and  that 
it  is  made  part  of  the  record  shall  be  noted  on 
tbe  minutes  of  the  court."    Rule  68. 

By  the  staiules  above  quoted,  although  amo- 
tion for  a  new  trial  on  a  case  or  bitt  oi  excep- 
tions m^  "  be  beard  in  tbe  first  instance  at  a 
General  Term,"  any  exception  slated  in  the  case 
or  bill  must  either  have  been  reduced  to  writ- 
ing at  tbe  trial,  or  have  been  then  entered  on 
the  minutes  of  Uie  Justice  and  "afterwards 
settled  in  such  manner  as  mav  be  provided  by 
the  rules  of  the  court,"  and  those  rules  require 
it  to  be  "  settled  before  the  close  ol  the  Term." 

The  record  in  this  case  shows  that  October 
Term,  1878,  was  adjourned  without  day  on  the 
Sthof  January,  1871  and  does  not  show,  other- 
wise than  by  the  certificate  afterwards  filed  by 
the  Judge,  what  were  bis  rulings  in  matter  of 
law,  or  that  any  exceptions  to  such  rulings  was 
taken  by  tbe  defendant.  The  only  motion  for 
n  new  trial  made  within  four  days  after  ver- 
dict, as  required  by  the  6Isl  Rule,  was  the  mo- 
tion filed  at  Iliat  Term.  Even  if  the  court  in 
General  Term  could  dispense  with  its  rules  so 
far  as  to  enterti^n  an  onglnal  motion  for  a  new 
trial  after  the  time  therein  prescribed,  and  if  the 
"  motion  for  a  new  trial  upon  case  stated  filed 
in  General  Term,  October  8,  1877,"  can  be 
deemed  a  distinct  motion  filed  for  the  first  time 
in  the  General  Term,  tbe  difficulty  remains  that 
the  only  cat<e  stated  which  appears  of  record  is 
the  case  stated  by  the  Judge  two  months  after 
the  final  adjournment  of  the  Term  atwhich  he 
hadoverruled  the  motion  made  before  him  for  a 
new  trial  ontheffround.  amongothers,  thai  the 
verdict  for  iho  plaintiff  nas  contrary-  to  law,  and 
bad  rendered  judgment  on  that  verdict,  and  an 
appeal  from  his  judgment  had  been  (nken  to 
the  General  Term.  At  thai  stage  of  the  case, 
the  Judge  could  not.  without  contravening  the 
express  provisions  of  the  statutes  and  tbe  decis- 
ions of  this  court,  present  for  ronsidemtion  in 
an  sppellale  court  questions  of  law  which  had 
Dot  been  made  part  of  the  record  at  the  Term 
at  which  his  judgment  was  rendered.  Gi'nerft 
V.  Bonm<ner.^Vrll\..^M  [74  U.  S..  XIX.,  227]. 
The  judgment  setting  aside  the  verdict  for  the 

Slatntifl  and  ordering  a  new  (rial  was,  tliere- 
ire,  erroneous,  whether  It  is  to  be  treated  as 
KKweding  upon  a  distinct  motion  filed  at  llie 
neral  Term,  or  upon  an  appeal  from  ihc  de- 
cision of  tbe  Judge  on  tbe  original  motion  flieil 
before  him. 

As  the  error  appears  on  the  record,  no  bill  of 
exceptions  was  necessary  to  secure  tbe  rights 
of  the  jiarty  aggrieved.  ffcnntU  v.  Buttenrorlh, 
11  How.,  669.  As  the  erroneous  order  direcletl 
further  proceedings  In  the  court  below,  he 
could  not  bring  the  case  to  this  couri  until  after 
nucb  proceedingshad  been  had  andaflnalludg- 
ment  rendered  aralnst  him.  Baker  v.  Wfiitf, 
m  U.  S..  narXJOll.,  430];  BottmUk  V.  Btitih 
erkoffante,  [78].    As  without  that  error  the 
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BCFRBMK  Court  or  thb  UHnxD  Stati 


'The  jadgment  rendered  apon  the  verdict  in 
f&Tor  of  the  pleiotifl  hiring  been  erroaeotuly 
set  aside,  tbe  Bubaeqaent  Bnu  jndxmeat  for  tlw 
deTeuluit  must  be  rererBed,  sod  the  fonner 
for  the  plaintiff  afOnned  as  of  the 


isrewtered,  iniwder 
the  action  from  bdii^  abated  by  tbei 
death  of  thetfaintiff.  Milelua  t.  On 


JamwH.  HcKeaner,  aerfc,  aop.  Ooort,  D.8. 


JOHN  R  MOPFITT,  Appt., 

SAHrBL  B.  ROGERS,  STEPHEN  MOORE 

Ain>  HOMER  ROGERS. 

(8ee  &  C.  la  Otto,  is-mj 

Void  patent. 

"rbeSnt  claim  of  Hoflltti  n-imaed  patent  lor  aa 
Improrenient  in  heel  ttttteoen  for  booti  and  iboea 
ii  broBder  than  any  claim  of  Usorlsiiul  patent  and 
fs,  therefore,  void. 


Statement  of  the  case  by  Jfr.  JtttUetWtMdMi 
This  is  a  suit  in  equity  brought  for  the  io' 
fringement  of  re-ismed  lettna  patent,  dated 
December  8,  18T4,  granted  to  the  complidnant, 
John  R.  Moffltt,  for  an  improTement  in  the 
manufacture  of  beel  stiffeners  for  boots  and 
shoes.  The  original  patent  bore  date  May  21, 
1872. 

Heel  stiffeners  or  counters,  as  tb^are  sume- 
limes  called,  were  fonnerlj  made  by  hand,  tbe 
leather  being  shaped  upon  the  last  while  wet, 
by  the  blows  of  the  shoemaker's  hammer.  Pre- 
Tious,  however,  to  the  date  of  the  complainant's 
original  letters  patent,  ready-made  molded 
counters  were  manufactured  by  placing  the 
counter  blank  across  Uie  opening  of  the  mold 
and  forcing  It  into  the  mold  by  a  pl'inger  or 
former,  or  by  placing  the  blank  upon  the  back 
of  the  stationary  former,  and  forcing  it  around 


a  rolling  pressure  was  applied.  Asearlyas 

machines  known  as  the  Nichols  were  employed. 
This  macliine  bad  a  rotating  ''former"  circular 
in  cross  section,  which  was  applied  by  pressure 
to  another  circular  roller,  conforming  lo  this 
"  fonner  "  longitudinally,  the  object  Deing  to 
set  leather  into  the  proper  shape  either  for  soles 
or  beel  stiffeners. 

In  the  speciScatton  of  bis  original  patent, 
Mofflit  declared  :  "In  moiding  to  shape,  ready- 
made  counters  or  stiffeners  tor  beete  of  boots 
and  shoes  made  of  various  materials,  bat  usu- 
ally of  waste  bits  of  leather,  a  difficulty  exists, 
70 


...    _.  _   _. pane  of 

such  comiter  ao  aa  to  get  nnifiwm  hardness 
thronghont,  and  also  another  diScul^  in  get- 
ting a  true  Mtd  Mtmer  permanent  f  cam  througb- 
ont  all  parts  ta  toe  aame  coontar,  aome  of  it, 
esperially  in  leather,  heing  of  a  more  Epongy 
nature  than  other  parts,  lliia  difference  or  lack 
of  homogeneitT  iwevemts  a  nnifonn  solidity, 
andpnclndeaUte  truepicaervatiODof  theah^ie 
wliidi  a  mold  may  impart 

The  object  of  my  invention  is,  not  only  to 
make  mme  perfect  ready-made  countera  than 
can  be  made  oy  any  molding  process,  but  also 
to  make  a  new  artide  of  manufacture,  «<■..-  a 
'  rolled '  counter,  prnared,  solidiffed  and  uni- 
formly hardened  ana  aet  to  shape  by  rolling 
preaanre,  such  rolling  action  producing  a  ne-w 
aa  well  as  better  artiae,  and  admitting  of  pro- 
ducing the  same  from  material  hitherto  found 
too  intractable,  such  as  leather  board,  sheet 
metal,  etc.  Instead,  therefore,  of  shaping  tbe 
stiflener  in  mold,  I  employ  do  mcM  of  any 
kind,  but  use  a  moving  former.  A,  deviaed  bjr 
roe,  of  a  shape  adapted  to  give  the  desired  shape 
lo  the  counleis,  and  set  eccaitrically  on  a  sbaft, 
B,  the  shaft  being  arranged  to  have  a  contiu- 


or  redprocanng  rotair  movement,  either 
m  nand  or  bv  powra  as  described.  Beneatli 
this  former  I  place  a  roller,  C,  having  a  profit  as 


shown,  the  converse  of  and  conforming  U.  

of  tbe  '  form»','  the  shaft  of  the  roller  having 
Its  bearings  in  the  mainframe,  D.  Thesfaiaftof 
the  former  has  its  bearings  in  a  swing  frame,  E. 
P  is  a  treadle  strap,  whereby  the  swing  frame 
may  be  pulled  down  to  give  any  required  degree 
of  pressure,  and  which  also  permits  the  eccen- 
tric former  to  rise  and  fall,  as  in  its  movements 
it  rides  and  rcdla  over  the  surface  of  the  counter, 
tbe  counter  piece  being  placed  centrally  upon 
the  '  former  and  being  rubbed  and  rollea  as 
well  as  squeezed  between  them  while  bong 
brought  into  diape. 

Tbe  'former,'  as  wiU  be  seen,  projects  fortber 
from  ita  axis  on  one  side  than  on  the  other,  so 
as  to  conform  nearly  to  tbe  general  form  of  the 
curvee  of  the  inside  of  a  shaped  counter.  This 
gives  a  rolling  action  in  addition  to  tbe  squeez- 
j^    ^__._._^_._  _,  .. 


The  spedflcation  proceeds  :  "  The  end  ff  of 
the  '  former'  need  not  be  a  plane,  as  shown  in 
Pig.  1,  but  instead  may  be  rounded  at  its  oppo- 
site end,  as  shown  in  Pig.  3,  bo  that  it  may  be 
continuously  revolved  and  in  either  direction. 
In  such  case  I  prefer  to  place  the  shaft  in  its 
center  or  equally  distant  from  both  ends. 

Instead  of  a  single  roll,  a  pair  df  auxUiary 
rolls  may  be  used,  as  shown  m  Fig.  4,  one  on 
each  side  of  the  single  one." 

The  claims  were  Uius  stated  : 

"I  claim:  1,  The  described  apparatus  for 
rolling  to  shape  heel  stiffeners  or  counters. 

2.  1  also  claim  as  a  new  article  of  man- 
ufacture beel  stiffeners  or  counters  shaped  and 
compacted  by  a  roUing  action,  as  described. 

8.  I  also  claim  the  process  herein  described 
of  shaping  and  setting  to  shape  beel  stiffeners 
or  counters  by  roiling  as  distinguished  from 
molding, " 

The  gpeciflcation  <a  the  tv-issued  patent  is 
108  V.  S. 


Hornrr  v.  Roqekb. 
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^MMUhte  mme  h  thtt  of  the  original 
fm^  *tt  Ae  (oUowiiic  exceptioiu  : 

Ihittfkni  "  Kdlen  in  the  otifiiiA]  spec- 
iatkm,  Ikr  «T>ila  "  BOpporU  or  rolkn  "  are 
dikMd  fa  the  n-umied  ■pecfflcalioo,  and 
IM  mil '  Miliaiiliiii"  IntbeflntcUlmof  the 

b  1^  nlwuid  apccificalion  the  requirement 
M  ttr  '■Uxart  should  be  tet  ecceDtricall j 
«  t  Arft.  tod  Uk  ■tatement  Uiat  tile  former 
pi)M«  hnkM-  fiom  tbe  axi«  on  one  ade  than 
•(  -Am.  ur  oButtml. 

TWdalB*  of  ibe  re-imied  patent  are  as  fol- 

L  la »  — ill Imf TIT "■■'""g ""■"'"« "'' "tft**- 
fl«i  te  boM*  and  aboea,  a  turnine  or  revolv- 
'  n  with  mecDanism  for 


•  iCTotrtBg  or  turning 

1  a  *— ^TWfTi  with  a  aupportinK  roll  or 
ri*  In  nffiM  or  f or  roUinff  and  flangliig  blank 
•A  MS  hfOiiiSeoera,  gniiatanlially  as  abown 


t  TWpt 


■  deacribed  of  forming  the  beel 
^m  ■uwcc  bj  n^anaof  a  former  having 
taaioaabouaccoter,  and  which  gires  to  the 
a^MiadiBvlngorrubbinxaction  Kainst  a 
^p  gr  baniiif  aurfaoe  in  s^iitioatollieroll- 

l  ntaM^RB 
mwm  iatbe 
^M  ta  tkr  re^aaned  letters  patent  of  Louis 
•4  A*d  Jme  t,  1874. 
IW  ^wJcaHoa  erf  (his  patent  dedam: 
nt  iaicaaaaar  macliiiteconsistaof  arotsry 
i^rfa^htrical.  fpherohlaloraiAercM^ylin- 
aal  Aape,  Ixcd  upon  and  concentricall; 
nAamairriaift,  in  cnnUnatlon  with  a  sta- 
=■■7  «ald«wna|MtMlin(d7  or  approzlmatelf 
a  r^BTid.  w^a^ij.  hj  the  lerolution  of  tbe 
■rf  »Mt  kead  artthin  tbe  mold,  a  piec'  ' 
arts  J  nitaUe  form  introduced  beti 
>m  ^tj  be  diawn  into  and  throng  the 
^^  rf  il«  Mold,  and  recelTe  ■  curved  form 
n^ib  lad  withdiaim,  and  thereby  be 
■pari  to  aae  aa  a  stiffening  for  a  boot  " 


a»  attck  OhMnUxl  tbe  apedficatioD. 
•« tel hearingo/ tbe cauM  the drcolt Gou 
A^iHd  tbe   bin   and   tbe   complainant  a 

ibt.  m»mm»   Hvdfaw,    WUUam    J. 
■•fcrf^/  IT  lf^iiiirffr-.7-r  irrrllriTi- 

'^andnMUML. 


projecta  further  frc»n  Its  axis  on  one  stde  than 
on  tbe  other,  so  as  to  conform  nearly  to  the  gen- 
eral form  of  the  curves  of  the  Jnaldeof  the  shaped 
coonter.  This  gives  a  rolling  action  In  addiUon 
to  the  squeezing  over  the  whole  body  of  the  14871 
counter.'' 

The  spedflcatlon  of  the  re-Usiied  patent  omlta 
both  of  these  slatements,  and  thus  alloWH   a 
fonner"  (o  be  made,  if  desired,  with  a  circular 
_roBg  section,  and  to  be  set  concentrically  on  its 
shaft.  It  is,  therefore,  clear  that  it  coven  a  con- 
essentially  different  from  that  described 
in  the  original  spedflcatjon  and  claim. 
Tbe  first  claim  of  Hoffltf  s  re-lasued  patent  dif  ■ 
ira  materially  from  the  specification  and  first 
claim  of  the  original  patent  in  another  particu- 
'  -     The  origi^  specification  thus  describes 
leans  by  which  the  blank  stock  is  pressed 
against  the  "  former  ";  "  Beneath  tbe  former  I 
place  a  roller,  C,  having  a  profile,  as  pbowD,  the 
converse  of  and  conforming  to  that  of  the  form- 
er, the  shaft  of  the  roller  having  its  bearings 
'  1  the  main  frame,  D."    It  is  also  etatcd  that 
Instead  of  a  dngle  roll,  a  pair  of  ausUiarj'  rolls 
laj  be  used,  as  in  Pig.  4,  one  on  each  stde  of 
le  single  one."    In  the  first  claim  of  the  re-is- 
sued patent  Uie  device  of  one  or  three  rolls  is  ex- 
panded to  cover  "  any  mechanism  for  holding 
and  diaping  the  blank  over  "  tbe  "  former." 

It,  therefore,  utpears  that  the  specification 
and  first  cl^m  of  the  original  patent  was  In- 
tended to  cover  an  elongaUd  he«l  shaped  form- 
er, eccentrically  set  upon  Its  sliaft,  against 
which  the  material  of  which  the  counter  was  to 
be  made  was  pressed  by  a  revolving  roller  or 
mlleiB,  and  that  the  first  claim  of  the  re-lssucd 
patent  was  expanded  so  that  it  might  cover  a 
' '  former  "  circular  in  cross  section,  concentric- 
ally  set,   and   revolving   In   the  semi -circular 


i 


la  detivcred  tbe  ofdnion  of 

■  baiiB  nil  doubt  in  our  n 

tato  hM  dite  o(  Mofflti'*  re-issoed  patent 
"»■*■  Ihtm  i»j  ilaliii  iif  his  III  Ijjiial  lull  iit 
««IM  paiMl  coTcrcd  an  elongated  beel 
**ri  mam.  mi  cccaotriaUly  opoo  iu  shaft. 
^aisMtH^Klal  pan  of  ue  Invention  de- 
^WlattsvlKlMlpauaL  Tbespedflcation 
*V«  "  I  aaa  «  '  toata.'  A,  of  «  ah^w 
*^  is|h«*a  darirad  ilMma  to  ibe  oonnter, 
■■—TWiliaByaathaalwhB.-Tbfform- 
«  ^BB  by  Iha  diawlBga  la  ekngaled  and 
«*WB4ti«MseettaiL  Tbe  qwdficatkn 
**»&wi.  •'Tto-taner.-aawnibeseett, 
^»0m 


The  difference  between  the  device  covered  bj 
the  specification  and  first  claim  of  the  original 
patent,  and  tiie  device  which  might  be  embraced 
by  the  specification  and  first  claim  of  the  re-Ia- 
eued  patent,  la  eaaential  and  palpable. 

If  tne  evidence  proves  any  infringement,  it  is 
of  the  firstclalm  only  of  complainant's  re-issued 
letteia  patent,  and  that  such  Infringement  fs  by 
the  use  of  the  machine  covered  by  the  Cot£  pa- 
tent. 

The  purpose  of  the  complaliuuit  to  cover  by 
his  re-isaued  patent  the  invention  described  In 
the  Cot£  patent  Is  clear  and  Is  not  denied.  It  la  r.oai 
evident  that  tbe  Cot«  machine  does  not  infringe  i***! 
the  original  patent  of  Uofflt.  The  "former" 
deacrlMd  in  the  original  spedficatifm  of  Moffltt 
being  elongated  In  cross  section  and  eccentrical- 
ly set  upon  its  abaft,  could  not  have  either  a  to- 
taUns  or  redprocatlDg  movement  in  the  semi* 
circular  grooved  mold  of  Uie  Cot€  patent,  and 
by  no  stKtcb  of  construction  could  the  station- 
aiy  grooved  mold  of  the  latter  patent  be  consld- 
eted  the  equivalent  of  the  cylindrical  revolving 
rollers  of  MofSlt's  original  patent 

The  specification  and  first  claim  of  the  re-Is- 
sued patent  is  a  plain  attempt  to  Indude  a  de- 
vice which  was  not  and  could  not  be  fairly  cov- 
ered by  tbe  original  patent  That  claim  is,  there- 
tore,  for  that  reaaon  void.  OiU  v.  HWb,  22 
Wall.,  1  [88  D.  8.,  XXIL,  «M]i  JR*  Wood  Pa- 
per Patent,  38  Wall,  S66JWU:8.,  XXni.,8li: 
TMPdtr  Co.  v.  iWtfap  fforto,  96  U.  8.,  1S« 


VT  i;x:ra::ja  Cocet  or  tee  Cxms  Suna.  Oct.  Teo, 

[XXV..  T.':  R.'.  T.  Zx-   .-u:«.  1  C  C  .~..  IS       It  if  tipTtMiM-  lo  dijdafuirii  Ihit  aue  id 

[UTi..  ;>li:  ViVj-t.  i,  tm  0>..  l'>l  U.  S.,  prinapiefarm  UVm- r.  .lieniiufrr, 6 PeL,  118; 

^:o  :£X\'L,  ;>»]:  Jc-M*  T.  CtmeU*.  IM  I'.  .f-vOM  t.  JlwtM.  &  Pel.  4:  .'fnu-  t.  Ptaa.  II 

S_.*y;    XXTL.  r8«l:  hcM  r.  Birr.  MM  U.  H0«.,5S2.aid£K4  r.  Z^mfcrf,  12  How.,541. 

S..  73;  tXSAX.  tlu):   Af^  t.  A«*«.  lOS  sd>W  vUck.  fcr  btlT  a 

U.  a.  I*  jXXVL.  1018]:  JiJlium  t.  £  /.■-  btM  thu  wbcn  in  admir    , 

C».,  Kj5 U.  ». . 5» 'XXVL,  IHH).    Andtkerri-  ardcu  in  bTvr  of  ctainct  panics,  growinfot 

dcaiiw ibmn DO inniDganaiitifanT other  daiin  :f  Jtg  tame  iraiwaftkw.  aieanjlcd  in  onesuii, 

of  (be  wr-itmaBd  p-*— "  i«Tt«tliDz  to  the  piankc  al  the  cooite  of  Ibat 

T.  ■■ -Jtrrtf  cf  tie  I  irmit  Covri  dUiKimiit-- O  f  jurvdirfioo,  dtaiad  drvrea  ni   taritt  of  or 

itV  Mu.  tkertfon,  rigiitii*^  miuM  it  a^brJj.  a^ain^  disdnn  imties  cannot  be  joiDMi  to  give 

&™e  B^v-   *"•  -"  „  „  „  '■h*^  coun  Rinsilktiaa  on  ainesL    In  fiattrr  v. 

JanwtH.McKeaMT.Oai^^-r'.Onfvr.S.  a>;....  i*^  WalL.  2«<(:?  TsTxvm..  585]; 

ond-Hc  (:.&,««.  f^'-s  •-<•■  »-  i.'.i./""'.  "oo  r.  a.  U7  (XSV-. 

.■*'li.  ao^  B<*>.7  T.  SUimtea.  105  T.  S..  JXB 

■  jXXVi.,  SeS].  tbE  nilc  was  a|ifdicd  lo  aualo- 

p<i!  case*  in  eqiatr. 

BzPUrU:  Ti-  c:»**of  ^mJ  >T.7T.o»tft,17How.4f58r. 

la  THE   Hattkr  or  ths  BALTMORE     f^^y.--^i,-''^l^')T-^-^'^"-\^^-^.-\^^ 

OmO  RAILROAD   COMPAKT.  [xXvV.^-i.'^S^^i^'.p^-St^M 

I^aiitmer,  appiicnC  >a.<uiiJ  on  an  mlirelj'  different  princi- 

— _a  -,  un_„  ,.,  ipfc.  TbetetbecontroveTsJewetwalxHilmaUerB 

a«eB.i_»<»no.»-.j  linwhith  the  wv«al  riaimanH  were  inleresttd 

cnOeclivF  v  under  s common titk-.  Thejeacbhad 

an  nndiTi^ed  inienst  in  tbc  (laim.  and  it  was 


ilB  omst  Jnrtodtcti^  m  appeaL         tveen  the  eUimants  tlHBndves  and  not  vith 
fNo.  4.  Orig-.l  iiwr4>  a(ruD-4  wbnm  the  claim  was  made.    The 

Ar^eJOn.lC,17,lSSS.    lyei  Ii4  Ori. ».;  IS^.    di'tinrlKm  between  ibeKrodanea  of  cases  was 
rkariv  staled  hv   CI .  J.  Tanev  in  SiWdi  v. 

PETITIOS  for  maaitoniu*.  T'.-   '-f.  acd  tbil  ca«-  was  behl  to  be  wfthio 

The  histoiT  and  tmn»  of  the  caf«  suffi-  ilie  kaiier  class.  It  may  not  alwaja  be  easj-  to 
ciently  appear  in  th«  Mrinion  of  the  coon.  dMeraunc  the  etas  to  which  a  particalar  case 

Mcmn.  Eb^  J.  D.  Croaa,  Jol,n  H.  B.  belong,  but  the  nile  mtKnudnf  the  exntenoe 
LatroUtiAJ.  E.  Gwnra.  tor  petiticner.  of  ibe  mo  c)a»«s  has  k««  beencstablisbcd. 

Ma*n.  Jah*H.Tba«aaand  G.  L.TI)e<.,>it,       St'wher  U  the  ease  of  ttt  Mamie,  106  C.  S., 

r-Jittm.  -nz  ;XSVI.,  flSTL  an  autborilr  in  eapport  ot 

Ih's  appticalkia.  That  wbb  a  aoit  bv  the  ownen 

.Vr.  Ott<r^^ajA4vWmitedeliTertd  theopin-  <*f  'lie  pleasure  Taehl  Mamie,  to'  obtain  the 
ion  of  ibe  court:  tx-cf^St  of  the  Act  of  Coneress  limituig  the  li- 

A  collUion  ocmrml  in  tlie  liarborof  Balli-  ahiliiy  of  vessel  ownersT  Rev.  Stat,,  sees, 
more,  Marvland.  between  Uie  steamer  Knick-  4>i;-4J^.  ibc  apgiefiaw  of  the  ihims 
<Ti«wkcr.  owned  bv  the  Baltimore  *  Ohio  aeain-tt  ih„-  jracht  w»s  fK.Ottl,  bnt  i>o  rfngle 
Raiiroail  Company.'  and  the  Vwi^  J.  J.  Mud-  claim  exceeded  (5.000.  The  tbeoiy  of  the  pro- 
ger.  owned  bv  Joumette  ^[ainn.  Tlie  barge  ccedine  auilioriKd  bv  this  Act  of  Conerem  i^ 
was  loaded  with  grain  belonging  to  tlte  pari-  tltat  .he  owtier  Imnps  into  coon  the  fund  which 
neiahip  firm  of  J.  &  C.  Moore  &  Company,  lie  says  belonpi  to  all  who  haye  claiins  against 
Both  ihe  baTLi;  ami  Uer  cargo  were  injured  in  him  or  his  vessel  growing  out  of  the  km,  and 
thecolUsion.  and  the  owne.-^  of  ihebarce  united  surrecders  it  to  than  roUectiTdy  in  atia&M;tioD 
with  the  owners  of  the  cargo  in  a  liUI  acaia-^c  of  their  demands.  If  be  succeedE.  all  the  daim- 
the  steamer  lo  recoTer  tbe  damages  ihcV  bad  ants  have  a  common  iutneat  in  the  fund  thus 
respectively  sustained.  The  ™it  thu*  liegun  created,  and  are  enlitJed  lo  hare  it  divided  bc- 
lerminaicd' in  a  decree  in  tlie  Circuit  Counfor  tweeo  theminpropoitiooloU»eamounlof  their 
Oie  Di'trict  of  Maryland  in  favor  of  the  owner  respective  claiina.  With  tliis  divirion  the  owner 
of  ibe  bu^  for  11*471.90.  and  in  favor  of  the  of  the  vessel  has  nothing  to  da  He  soireodeis 
owner"  of  the  car^  for  |3,T09.I3.  The  Rail  thefundaDdcaUaonallwbohavwcli^nisagaina 
road  Company,  as  the  claimant  of  tbe  steamer,    l>im  ^wing  out  of  tbe  kMS  to  cocne  in  and  di- 

Kved  an  appeal  to  this  court,  which  was  re-  vide  ii  among  themselw.  The  conltoversy  in 
ed  by  the  cireuit  court  on  the  groond  that  'be  suit  is  not  in  respect  to  his  liability  to  the 
the  value  of  the  matter  in  dLsnule  Wweeu  the  different  parties  in  inteiest,  but  at  to  tiis  right 
Rteamcr  and  the  respective  libelants  was  less  to  sunender  the  fond  and  be  dindiaiged  of  aU 
than  five  thoumnd  dollars.  The  Company  now  further  liability.  His  dispute  is  itot  with  any 
ask-- It  in'iQtfiimw  from  this  conn  requiringthe  one  claimant  separately,  but  with  dl  collect- 
circuit  court  to  allow  an  appeaL  ively.  He  indata  that  Us  liabOitr  in  Ibe  a^te- 

. ^ate  does  not  exceed  the  valoe  d  hit  interest 

Xora.-J«rt«i(rti™  o/  C.  S.  Syvrme  Coart  <fcv  "f  V^  «««];  ""at  they  mist  pay  aD  tbar  aev- 
wuiiion  onunint.-  intorvM  eonnaC  be  added  loirfpe  era]  denuuids  amount  10.  He  OOCB  not  sed  tO 
juriniictlon ,-  tunc  cnlue  of  (Ainff  demaaded  motf  be   have  it  determined  how  modi  beowvaea^one 

B.(3Pet.).xr  :  coDectiTely.    Tbe  diffeRBce  bemen  wbU  he 
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■  bfi  H^faOirr  to  be,  and  the  tggngate 
H  ol  ite  denuuida  fig^*"*!  him,  is  the 

'  ""  " ""     Iq  the  c«M  of  The  Mamie 

mcHe  than  $5,000  and  we, 
r,  took  juriMilctioD. 
tfBtm Ami  Uh  dreuil  CcvH pmperh re- 
^•rf  *  aBM  Ac  appeal,  and  the  pAition  for  a 
— ' — ■  it,  Aermrt,  denied. 
rr-  Ttm: 

H  H.  McKitiBWy.  Clerk,  Bup.  Court.  V.  B. 
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LHtad).  JAMES  J.  McCOMB,  Admr.  of 
■uTP.McCom,  Deceased,  ET  Ai,..AppU., 

aXEON  W.  8IHM0N8  et  at. 
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Pnttmtfar  ectbm  bale  tie*. 

r  of  tluee  uteota  fnr 

_-   baits, coonrtlns o 
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•dnim  I  Or«.  ^4,  iA^.    l^eeidtd  Sot.  C,  18SI. 

APfTAL  frou  tbe  Cimih  Coun  of  (he  United 
3^  tfw  the  Dittrlci  of  Rhode  hland. 
?W  Mmmj  sod  fact!  of  the  owe  further  sp- 
irit the  aotniaa  of  tl>e  court. 

" — «-!—-— -"t^  ownen  of  patents  for 

Ic  cotton  baletfei,  each 

f  of  a  buckle  and  a  band.  The; 
a  lo  make  the  ties,  but  them- 
I  and  Nipplied  tbe  market. 
TW  — iLJ  ia  the  melal  of  tbe  buckle  the 
■<•*.  "I  III  ■mil  to  nxe  oaco  onljr."  The  de- 
IB^MM  hOHidii  aa  a-Tsp  iron  the  buckle*  and 
^■^  « Ihr  room  milk,  after  tbe  bands  had 
^  vraed  lo  nka«e  itie  bale,  and  rolled  and 
^Wtasad  tbc[Jecf  of  thebaiids,  and  riveted 
>wA(T  Ihclf  ada.  and  cut  them  into  proper 
neta  for  tin.  and  aokl  them,  with  the  buck- 
*•  h  bawed  aa  tin,  natUiig  being  done  to  tlte 

t  *M  Boa  decided  that  the^  were  liable  as  In- 
^^Ma  HMcl*  becaoae  they  had  aold  tbe 
*alr  cim^dmA  apan  from  the  band  or  from 
—  IB  a  tie. 

I,  for  appellantt. 
a.  for  appel- 


delireTcd  theopin- 

nUntUraiuaniit  In 

MbuthebUlofcom- 

broofbt  for  tl>e  infringe- 


Ika  to  «■  «*nl  t?  the  pUnl 
*■■  ba«  a  dance  dintlaaiu ' 
)^    Tte  ^di  waa  broofbt  fc 
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March  S,  ISTSi  re-iwued  letlera  patent  No. 
S,8S8,  granted  lo  James  J.  McComb.as  asaiguee 
of  Ooorge  Brodle,  March  26,  1B78,  for  an  ■-im- 
provement in  cotton  bale  ties"  (the  original 
patent  having  been  granted  to  Brodle,  as  in- 
ventor, March  23,  ISSO,  and  re-issued  to  him 
April  27, 1860,  and  extended  for  eeven  years 
from  March  S3.  1878);  and  No,  81,263,  granted 
to  J.  J.  McComb,  Januaiv  20, 1861,  for  an  "im- 
provement in  iron  lies  for  cotton  b8le»,"  and 
extended  for  seven  jears  from  January  29, 
1873.  They  are  severally  known  as  the  Cook, 
Ihe  Brodie,  and  tbe  HcConib  patents.  The 
Cook  patentexpired  March  2,  IB79:  tbe  Brodie 
patent,  March  82,  1880;  and  the  MC'omb  pa- 
tent, January  29,  1882.  The  plnint'Js  are  the 
American  Cotton  Tie  Company,  Limilcd,  a 
British  Corporation;  James  J.  JtcComb,  adtiiin- 
latrstor  of  Mary  F.  McComb,  deceased;  and 
the  said  James  J.  McComb,  Charles  G.  Johncen 
and  Emerson  Poote,  each  in  Iiis  own  behalf  and 
as  a  copartner  in  a  firm  celled  the  American 
Cotton  Tie  Company.  The  defendants  are  Sim- 
eon W.  Simmons  and  two  other  pertons,  doing 
business  as  Iho  Providence  Cotton  Tie  Compa- 
ny. The  Cook  patent  was  assigned  to  McComb 
MaKb  21,  1872.  Tbe  Brodie  re-issue  of  1809. 
with  all  ri^hta  to  rc-issue,  renewal,  and  ex- 
tension, was  aasigned  to  McComb  March  19, 
1878.  On  the  SsSl  of  June,  1874.  McComb  as- 
signed to  himself,  John«en  and  Fcote.  who 
composed  tbe  firm  called  tbe  American  Cotton 
Tie  Company,  the  Cook  patent  as  extended. 
and  the  BnxUe  patent  as  re-is«uod  in  1869  and 
as  extended.  Mary  F.  McComb  became,  in 
1861,  the  owner  of  the  McComb  paicni.  She 
died  in  1874  intestate,  and  McComb  was  ap- 
pointed heradminiatrator.  Ontbeflrstof  March, 
1876,  the  firm  called  tbe  American  Cotton  Tie 
Company  assigned  to  the  Corporation  celled  the 
American  Cotton  Tie  Company,  Limited,  tbe 
Cook  patent  as  exteiyJed,  and  the  Brodie  patent 
a»  extended  and  as  re-issued  in  1878.  On  the 
same  day  McComb,  individually  and  as  admin- 
istrator, assigned  to  Ute  said  corporation  Ihe 
McComb  patent  and  its  extension. 

The  bill  Is  in  the  URual  form,  and  was  filed  in 
November,  1876.  Ilallegea  that  the  defendants 
have  made,  used  and  Bold  to  others  10  be  used, 
the  patented  inventions  and,  also,  metallic  ties 
for  cotton  bales  containing  the  patented  inven- 
tions. No  defense  affecting  the  validity  of  the 
patents  sued  on  is  set  up  in  the  answer.  The 
only  defense  pleaded  or  made  is  as  to  Infringe- 

Thc  Corporation  plainlifT,  since  it  acquired 
lille  lo  the  Ibree  patents,  in  March,  1876,  baa 
carried  on  the  bu.<4ncss  of  making  cotton  t'ale 
ties  under  the  patents.  The  form  of  lie  it  baa 
principallv  made  Is  the  form  of  the  McComb 
patent,  wticb  is  called  the  "arrow  tie,"  from 
the  shape  of  tbe  five  sided  hole,  cut  in  the  plate 
of  tbe  buckle.  It  has  not  granted  any  liccn»«a 
to  make  the  tics,  but  has  Itaelf  supplied  the  de- 
mand for  them.  The  tie  conalsis  of  a  buckle 
and  a  band,  all  made  of  metal.  The  baud  goea 
around  tbe  bale  and  the  two  ends  of  it  arc  con- 
fined by  means  of  the  buckle.  On  each  of  the 
buckles  which  the  Corporation  has  made  and 
put  upon  the  market  it  has  plnred  the  words 
"Licensed  to  use  once  only, Stamped  into  tbe 
body  of  tbe  metal.  This  practice  was  also  ob- 
served by  its  predecessor,  Ihe  copartnership 
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flim.  The  tie,  contlsting  of  buckle  and  bond, 
la  purchased  by  the  person  wha  derires  to  uie  it 
to  oonflne  the  cotton  In  the  bale,  and  is  placed 
around  the  bale  on  the  plantation  or  at  the  cot- 
ton pToss.  It  remains  on  the  bale  until  ttie  bale 
reocbea  the  cotton-mill,  and  the  bond  of  (be  tie, 
which  is  of  hoop  iron,  is  then  cut.  The  bockle 
and  the  band,  thus  free,  become  scrap  iron,  and 
are  sold  as  such.  The  hoop  is  too  short  for  the 
length  required  for  baiting.  If  it  were  to  be 
mended  by  lapping  and  riTetlng  the  two  ends 
at  the  place  of  Bererance,  and  to  bate  wiLh  it  re- 
quires ttiat  there  should  be  a  free  end  which 
may  be  confined  at  the  buclUe  in  tlie  process  of 
baling.  The  defenduits  buy  the  buckles  and 
severed  hoops  at  the  cotton-mills,  as  scrap  iron, 
the  hoops,  when  bought,  being  in  bundles, 
bent,  and  being  pieces  of  unequaUengtlw,  some 
cut  at  one  distance  from  the  buckle  and  some 
«t  another.  The  defendanla  straighten  the  old 
pieces  of  hoop  and  roll  them  by  cold  rolling, 
and  punch  the  ends  with  holes  and  rivet  the 
pieces  together,  and  form  a  band  by  culling  it 
to  the  proper  len^h,  which  band,  with  the 
buckle  accompany  mg  it,  makes  a  tic  ready  for 
use.  In  using  the  tic.  one  end  of  [he  bond  ia  at- 
tached to  one  end  of  the  buckle  by  a.  loop  id 
that  end  of  the  band,  and  then  the  band  is 
passed  around  the  hale,  and  its  free  end  is 
aJippcd,  by  a  loop  made  in  it,  through  a  slit  in 
the  buckle,  around  the  other  end  of  Uie  buckle, 
while  the  bale  is  under  pressure.  When  the 
pressurs  Is  removed,  the  expansive  force  of  the 
compressed  cotton  holds  the  looped  ends  of  the 
bands  In  place  in  the  buckle,  the  looped  ends 
being  confined  between  the  bale  and  the  body 
of  the  band.  The  use  of  the  arrow  tin  has  been 
very  extensive.     The  defendants  sell  to  others 


cotton  is  sold  In  tbc  United  States  without  tare; 
that  is,  the  iron  of  the  bH<ijcle  and  the  hoop  is 
weighed  with  the  cotton  sjid  the  bagging,  and 
the  whole  is  sold  by  weight  at  the  price  of  the 
cotton  per  pounJ.  The  scrap  iron  consisting  of 
the  buckles  and  cut  hoope  is  sold  at  1^  cents 
per  pound,  while  the  Corporation  sells  its  ties 
at  6  cents  per  pound. 

The  specification  of  the  Cook  patent  de- 
scribes a  buckle  with  a  slot  cut  through  one  of 
its  end  bars,  so  that  the  end  of  the  band  may 
be  slipped  through  sidewise  instead  of  being 
pu-ihed  through  endwise.  The  8d  claim  is  to 
"  The  herein  described  '  slot,'  cut  through  one 
bar  of  cla^,  which  enables  the  end  of  the  tie  or 
boop  to  be  slipped  sidewise  underneath  the  bar 
in  cta^,  so  as  to  effect  the  fastening  with  great- 
er fapnUty  than  I^  passing  the  end  of  the  tie 
Uuougfa  endwise. 

The  specification  of  the  Brodie  re-issue  states 
dial  bis  invention  "  Felalcs  to  the  combination 
with  open  tkH  ties  of  metallic  bands  having 
tbeir  ^ds  free,  and  held  in  position  by  the  ex- 
puifioD  of  Ote  bale."  8ome  of  the  drawings 
show  an  open  slotted  link  or  buckle  In  connec- 
tioa  with  a  Innd,  and  the  specification  states 
that  the  emb  of  the  baud  are  "  Turned  under 
the  hnk  and  held  In  position  by  the  pressure  ex- 
erted by  the  expansion  of  the  bale.  It  adds; 
"  In  the  latter  mode  of  use.  the  slack  may  be 
icadQv  taken  op  tn-  forming  the  loop  in  the  iron 
al  the  mometii  of  making  the  fastening,  and 
p— iing  the  end  thus  looped  thioti^  the  open- 


ing in  the  aide  of  the  link.  The  band  is  thus 
slipped  sidewise  tluou^  the  opening  into  the 
slot  instead  of  thrusting  It  through  endwise." 
The  8d,  4th  and  Sth  chilms  of  tCe  Brodie  re- 
issue are  in  these  words:  "8.  The  combina' 
tion  of  an  open  slot  for  introducing  the  band 
sidewise,  with  a  link  having  a  single  rectauira- 
lar  opening  for  holding  both  ends  of  a  meteUic 
band  and  the  hand.  i.  An  open  slotted  link, 
when  combined  with  metallic  bands,  the  ends 
of  which  are  turned  under  the  link  and  t^ld  in 
position  by  the  expanuon  of  the  bale.  5.  The 
method  of  baling  cotton  with  metallic  bands, 
and  taking  up  the  slack  of  the  band  by  bend- 
ing the  same  at  any  desired  point  into  the 
form  of  a  loop,  and  passing  such  loop  sidewise 
through  an  open  silt  Into  the  slot  intended  to 
receive  it  and  over  the  bar  of  the  clasp  intended 
to  hold  it." 

The  specification  of  the  HcComb  patent  states 
that  the  nature  of  his  invention  "  Consieis  in 
the  use  of  a  peculiarly  shaped  huckle  as  a  fast- 
ening or  tie  for  the  ends  of  the  iron  hoops."  It 
says  that  the  "  buckle  is  a  piece  of  wrought 
iron  or  other  metallic  substance,  about  the 
eighth  of  an  inch  thick,  an  inch  and  three  quar- 
ters wide,  and  two  Inches  long  {the  size  being 
modlded  to  suit  the  width  of  the  hoop  used), 
with  ai,  oblong  bole  or  aperture  cut  or  punched 
through  the  center; "  that  the  five  sides  of  the 
plato  of  the  buckle  are  equal  and  parallel;  and 
that  the  two  largest  of  the  Bve  sides  of  the  ob- 
long hole  are  of  equal  length,  ami  arc  equal  in 
length  to  the  width  of  ibe  hoop.  The  dravc- 
Ings  sbow  the  two  sides  forming  the  arrow  part 
as  of  equal  length.  The  slit  or  slot  is  cut 
through  one  of  the  sides  of  the  plate  opposite 
one  of  the  two  longest  sides  of  the  central  hole, 
so  that  one  of  the  loops  of  tbc  hoop  stretches 
across  and  covers  the  slit.  The  claim  of  tbe 
patent  is  this:  "  Forming  a  link  or  tie  with  an 
oblong  aperture,  one  end  of  which  Is  arrow 
shaped,  or  rather  presents  two  ndes  of  an  equi- 
lateral triangle,  the  design  of  this  arrow  shaped 
end  being  not  only  to  force  the  loop  or  hetid  of 
the  hoop  over  the  slot,  which  it  docs  witb  un- 
erring precision  when  the  bale  expands  after 
l)eing  released  from  the  press,  but,  also,  t"   - 


A  buckle  without  a  band  will  not  confine  a 
bale  of  cotton.  .Uthough  the  defendants  use 
a  second  time  buckles  onginallv  made  by  Ihof^e 
owning  the  patents  and  p!it  by  them  on  the 
market,  they  do  not  use  a  second  time  the  orig- 


i   Ihe    condition  in  which  thof^e 


Sther  several  pieces  of  the  old  Sands.  The 
nd  in  a  condition  fit  for  use  with  the  buckle 
Is  an  element  in  the  3d  claim  of  the  Brodie  re- 
issue. That  claim  is  for  a  combination  of  the 
open  slot  arranged  to  allow  of  the  sidewise  in- 
troduction of  Ihe  band,  the  link  or  buckle  witli 
the  single  rectangular  opening  arraneed  so  as  to 
hold  both  ends  cd  the  hand,  and  the Iwnd.  The 
old  buckle  which  the  defendants  eeU  has  the 
slot  of  Cook,  and  the  slot  and  icctangnlaropeti- 
ing  of  Biodie,  and  the  slot  and  arrow  shaped 
opening  of  HcComb.  Whatever  right  the  de- 
fendants could  acquire  to  the  use  of  the  old 
bucUe,  they  acquired  do  ririil  to  ctwabine  it 
widi  a  Bubatantully  new  band,  to  make  a  cottMi 
IM  U.S. 
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Wt  tie.  TbcT  K>  combiiMd  it  when  QtBy 
(Ndaod  it  vHii  ■  tend  made  of  the  iriecea  cnt 
k  M  )md  in  tlM  waj  described.  What  (lie 
f"*"'— -  did  in  piedog  toMber  the  [rieces 
tftteaUtandwasnotarep^  of  the  band  or 
AtdttaH^pcofwrMnae.  The  band  was  Tol- 

■■Mitj 1  til  fill  in I  ihi  I  iirinii 

■ft.  tacsMB  tte  ue  had  performed  lis  fuDcttoo 
tf  cnalriH  the  bnk  of  cotton  In  Its  transit  from 
Af  |*MwIiai  or  the  pnn  to  the  milL  Its  ca- 
ftA%  (ornwiAa  tk  was  voluntarily  destroyed, 
liitldl  iLcbaleit  oonld  not  be  used  again  as  a 
u.  Ai  a  lie  the  defenduits  reconstructed  it, 
itaaafh  tbsy  lued  the  old  buckle  without  re- 
;Hrw  tbaL  The  case  Is  not  like  putting  new 
cttoi  fano  ■  plmning-mschine,  as  In  Wilim  t. 
«^m.  BHow.,  IN,  in  place  of  cuttws  worn 
<-«  tn-iBE.  The  principle  of  ttiat  ca«e  was, that 
^a^eaaj  parts  weanng  oul  In  a  machine 
noi  be  iTplnoed  to  imverve  the  nutchine,  in 
■  mlMii  with  the  lutention  of  the  veodor, 
■ttoii  amoonling  to  a  reconstruction  of  the 
nrlinc. 

1W  dcfoidaiiLs  eontend  that  (hej  do  not 
■il»»  the  band  with  the  huckle,  and  do  not 
afriwtbeld  daim  of  the  Cook  patent,  or  the 
H  tt  iMl  5th  claims  of  the  Brodle  re-Issue, 
«  a*  (Urn  of  Ibe  HcComb  patent,  because 
Aiy  do  aol  hate  cotton  with  the  lie.  But  thej 
tWuiMle  in  ooinbiniog  the  open  slot,  the 
Wtir  wl  Ibe  band,  the  whole  being  so  ar- 
Hwd  thM  tbe  ends  of  the  band  am  be  turned 
D^r  ifcc  bocUe  and  beU  hi  podtion  by  the 
--*  aa<tbe  bak.  and  that  the  slack  of  the 
n  ttp  br  bending  the  band  into 


eovrU  of  profit*  and  damaaei,  at  praf«d  in  the 
biU,  and  to  take  tai^fmlktT  proeMdinffi  in  tA« 
»uit  at  moji  bein  eo7\formi^f  with  QudiAmont^ 
Onteourt. 
True  oopj.    Tot : 

James  H.  HoKenner,  Cleric,  Sup.  Court,  n.  S.     [  lOO] 


JOHN   M.   BAILEY,  I^te  Collector  of  Ih- 
TBBNAL  Revenue,  Pig.  in  Err.. 
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the  Campaiv  to  show  Id  suoh  aoUo 

of  the  eaniuws  of  the  Oampanjac 

Itom  September  1, 18S,  to  DeoembOT  1(  ie__.  — 
repieaented  by.  and  Inoluded  In,  the  oertUksteai 
and  this  amount  alone  lieiDc  nib]ect  to  the  lax,  tbe 
ptalnttir  was  entitled  to  noover  all  whloh  In  ezoess 
tbereof  bsd  beea  ezaoted  and  paid. 
rNo.  27.] 
t.       Dteided  Nov.  6, 188t. 


F 


the  spectficalii 
*r  r^rmi,  and  wttboot  the  bale  of  cotton  and 
te  fscN  Ibe  tie  woold  not  be  made  or  sold. 
Tk  ita  tbtoog^  the  (nd  bar  of  tbe  buckle  in 
k  Cook  pment  is  of  no  pnciical  use  apari  frtnn 
t»  ^«d  and  tbe  bate  of  cotton,  and  tbe  same 
c  «<  tbe  Unk  of  Ibe  McComb  patent 
e:  and,  although  a 
d  sells  the  buckle 
<  may  be  liabte  for  Infriiig- 

I,  beta  BO  liable  only  as  he  is  re- 

vW  aa  doiu  wbat  he  does  with  the  purpose 
t  >a^  Ike  Mckle  or  Unk  comUned  with  a 
WaMnsad  tobakoottoo.  Because  the  do- 
^^tets  pitptn  and  tell  the  arrow  tie,  com- 
VM4«(ihabackkor  Unkand  the  band,  hi- 
MitaC  W  bill  it  used  to  bale  cotton  and  to 
y  iwa  Ae  iiMibs  set  forth  in  the  Cook  and  the 
K^SMb  MiaMi.  they  infringe  those  patents. 
W  «.  jhiimaJ.  1  llofanw,  4Mi  Boieber  v. 
a^.  I  Bmb.  ft  Aftkn.  Oia  Wedonotdedde 
bHttsvMvHaUeas  InTringeraof  dtherof  the 
*M  ptmtm  RKtely  because  tbey  hare  sold 
te  MiUi  ttMsMrwd,  apart  from  the  band  or 
'-«  tteM&M  Minctuie  at  a  tk. 

■•■r.  Ib<n<wt.  of  opinion  that  tbe  defend- 
^  >mm  lafrtani  tbe  Sd  claim  of  the  Cook 
>^  *■  ai.  «a  aad  Stb  daims  of  the  Brodie 
*mm.  aai  ibr  cUm  of  tbe  McComb  patent. 
^  mim  V  ak  CfrtmU  Omrt  it  Tmerwd.  with 
^  ««A  mimMtm  It  tmter  a  dteree  for  the 
aatdj^  •■  M^art  ti  Omt  tMmt,  foranao- 
^  »  Orw  f.  8..  Eooic  27 


Argued  Ott.  tO,  I 

to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

This  action  was  brought  on  Hav  28, 18T8,  in 
tbe  Supreme  Court  of  the  State  of  New  Yorii, 
by  tbe  defendant  in  error,  to  recoTer  certain 
Bsscmioents  amounting  to  f&60,1T8.86,  alleged 
to  have  been  illegally  exacted  under  the  Act  of 
July  1,  1862,  by  the  defendant  as  Collector  of 
Internal  Revenue.  On  petition  of  the  defend- 
ant ihe  cause  was  removed  Into  the  court  be- 
low. Tbe  trial  reijulted  in  a  verdict  in  faror 
of  ihe  plaintiff  for  the  full  Bmoimt  claimed, 
with  interest  and  costs,  by  direction  ot  the 
court.  Tbe  Judgment  entered  on  that  rerdlct 
was  reversed  on  error  by  this  court,  and  the 
cause  remanded  with  directions  to  Issue  a  new 
wntw.  Bailegv.  R.B.Co.,S»V.6.,«>i,XXa., 
840. 

The  second  trial  resulted  in  ■  verdict  and  jnds;- 
ment  in  favor  of  the  plaintiff  for  |4M,4S3.UI 
with  costs,  amonnthig  in  pU  to  $fil8,IM0.99; 
whereupon  the  defendant  sued  out  this  writ  of 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Metare.  Saannl  F.  Phllllpn.  fblieitor-Gm., 
and  Richard  CrtneleyAoipiiaDUB  In  error. 

Meter*.  Jonmb  H,  Obo»te  and  Sidney  T. 
FaircAild,  tot  defendant  In  error. 

Mr.  JuaUee  Mattbewa  delivered  the  opin- 
ion of  the  court: 

On  December  19,  1808,  the  New  York  Cen- 
tral Railroad  Company,  afterwards  merged  by 
conaoUdadon  into  a  new  corporation,  the  de- 
fendant In  error,  adopted  a  preambk,  resolu- 
tions and  certiflcale,  of  which  the  following  b  a 
copy: 

"  Wbereas,  this  Company  has  hitherto  ex- 
peitded  of  its  earnings  for  the  purpose  of  con- 
structing and  equipping  Its  road,  and  In  the 
purchase  of  real  estate  and  other  jKopeitlet. 

„  e.oogic 
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with  a  view  to  the  increase  of  its  traffic,  monejs 

anal  in  unoaot  to  eighty  percent  of  the  capi- 
Btockof  the  Company;  and  whereas,  the  sev- 
eral stockholders  of  the  Company  are  entitled 
to  evidence  of  suclt  expenditure,  and  to  re-im- 
buTsement  of  the  same  at  some  convenient 
future  period  :  Now,  therefore, 
&aotTtd,  That  a  certificate,  sifted  by  the 

Ejsident  and  treasurer  of  this  Company,  be 
ued  to  the  stockholders  severally,  declaring 
that  such  stockholder  la  entitled  to  eighty  per 
cent  of  ttio  amount  of  the  capital  stock  held  by 
him,  payable  ratably  with  the  other  certificates 
issued  under  this  resolution,  at  tbe  option  of  the 
Companv,  out  of  its  future  camlDgH,  with  div- 
tdenOB  thereon  st  the  Bame  rates  and  times  as 
dividends  shall  be  paid  on  the  shares  of  the  cap- 
ital stock  of  the  Comp«Dy,  and  that  such  cer- 
tiflcatea  may  be,  at  the  option  of  the  Company, 
convertible  into  stock  oi  the  Company,  when- 
ever the  Company  shall  be  authonzed  to  in- 
crease its  capital  stock  to  an  amount  sufficient 
tor  such  conversion. 
RetUved,  That  such  certificatea  Ite  delivered 


York,  on  the  presentation  of  their  several  cer- 
tificates of  stock,  and  that  the  receipt  of  the 
certificate  provided  for  In  these  resoludons  shall 
be  indorsed  on  the- stock  certificate." 

The  certificate  iamied  under  this  authority 
read  as  follows: 

"  Under  a  resolution  of  the  board  of  direct- 
on  of  this  Company,  nasMd  December  IS,  1868, 
of  which  the  above  u  a  copy,  the  New  York 
Central  Railroad  Company  herebv  certifies  that 
,  bdng  the  holder  of  shares 

of  the  capital  stock  of  said  Companv.  is  en- 
titled to  doUara,  payable  rHtably  with 
ttkc  other  certiflcatea  issued  under  said  resolu- 
tion, at  the  plettauie  of  the  Company,  out  of  its 
future  e^imagt,  with  dividends  thereon  at  the 
same  rates  and  times  as  dividends  shall  be  paid 
upon  the  shares  of  the  capital  stock  of  said  Com- 
panj. 

litis  certlficale  may  be  transferred  on  ibe 
books  of  the  Company  on  ibe  surrender  of  this 
certificate. 

In  witneas  whereof,  the  said  Company  has 
caused  this  certiflcate  to  lie  dgned  by  its  presi- 
dent and  treasurer,  this  19th  day  of  December, 
1968." 

The  resolution  was  carried  into  effect  by  an 
inue  of  the  contemplated  certificates  to  the 
amount  of  $28,086,000,  being  80  per  cent  of  ' 
authorized  capital  of  $28,700,000. 

Dividends  were  regularly  piald  to  the  holders 
of  these  certificates,  equal  to  those  declared  and 
paid  upon  the  capital  stock,  until  the  certificates 
were  redeemed  at  par  In  the  stock  of  the  con- 
solidated Corporation,  as  then  authorized  by 
law.    This  conBOlldation  took  place  in  1673. 

On  March  8,  1870,  an  assesHment  was  made 
by  the  proper  officer  of  the  internal  reveni  . 
a  tax  of  S  per  cent  upon  the  amount  of  these 
[111]  cettiflcale8,being(l,lSl,800,  with  a  penalty  of 
tl.OOO  added,  under  section  122  of  the  Internal 
Revenue  Act  of  1864.    13  Stal.  at  L.,  284. 

From  this  assessment,  the  Railroad  Company 
appealed  successively  to  the  Commissioner  of 
Internal  Revenue  and  the  Secretary  of  the  Treas- 
urv,  upon  which  appeal  a  decision  was  rendered 
reducing  the  aaaeasment  to  the  sum  of  (460,720. 


This  decision  was  based  upon  the  ^und  that 

le  issue  of  the  certificates  was  a  scrip  dividend 
within  the  meaning  of  Uie  122d  section  of  tbe 
luleraal  Revenue  Act  of  1864 ;  but  that  as  it 
had  been  made  to  appear  that  the  eaminRe- 
stated  in  the  resolution  to  have  been  expend- 
ed, accrued  during  the  entire  period  of  fifteen 
years,  from  1853  to  1868,  of  which  only  six 
years  were  covered  by  the  Income  lai  law, 
which  first  took  effect  in  September,  186^,  tbe 
tax  should  be  apportioned  pro  rabi.  by  remit' 
ting  nine  fifteenths,  and  asBesaing  the  tax  upon. 
the  sum  of  f:S,2I4,400,  the  amount  of  earnings 
assumed  to  have  accrued  during  the  period 
when  they  were  subject  to  the  tax.  The  atfese- 
ment  upon  this  sum  being  (460,720,  with  a 
penalty  of  5  per  cent,  bemg  (28,086,  and  in- 
terest at  the  rate  of  one  per  cent  per  montli, 
amounting  to  $64,153.48,  were  exacted  by  tlie 
Collector  and  paid  under  protest. 

To  recover  back  these  sums  as  illegally  ex- 
acted, the  defendant  in  error  brought  this  ac- 
tion against  tbe  Collector  of  Internal  Revenue 
who  lutd  collected  them. 

On  the  first  trial  of  the  case,  the  circuit  coort 
charged  the  jury  that  the  assessment  Was  whoUy 
illeg^  and  void,  the  certificates  not  being  a  Gcrio 
dividend  within  the  meaning  of  the  law,  and 
furnishing  no  basis  for  tbe  astcssment  of  any 
tax  whatever,  and  that,  consequentlv,  their  ver- 
dict must  be  for  the  plaintiff,  l^ere  was  a 
verdict  accordingly,  and  the  judgment  theieon 
was  reversed,  and  a  new  trial  awarded,  upon  a 
writ  of  error,  by  this  court,  in  a  decision  re- 

Krled  in  Snifcy  V.  R.  B.  Q*.,  22  Wall.,  604 [80 
S..  XXn.,  840].  The  second  trial,  in  the 
circuit  court  resulted  in  a  verdict  and  judgment 
for  the  plafntift  below,  for  $400,482,68,  To  re- 
verse that  judgment  is  the  object  of  the  pres- 
ent writ  of  error. 

The  principal  questions  presented  arise  upon 
exceptionH  of  the  plaintifF  in  error  to  thecbargc 
of  the  Circuit  Judge  to  the  jury,  and  to  his  re- 
fusal to  give  certain  instructions  as  requested. 

The  suiwtonce  of  the  charge  upon  the  main 
point  was  that  while  the  certificates  constituted 
a  scrip  dividend,  which  justified  the  a 


com- 
petent for  the  plaintiff  to  show  what  amount  of 
the  earnings  of  the  Company,  accruing  from 
September  1,  1862,  to  December  19,  18^,  was 
represented  by  and  included  in  the  certificates; 
and  that  this  amount  alone  being  subject  to  tbe 
tax,  the  plaintifF  was  eulitled  to  recover  all  in 
excess  oi  that  which  had  l)een  exacted  and  paid. 
The  opposing  proposition  of  the  defendant  be- 
low, the  request  to  give  which  as  a  charge  to 
the  jury  was  refused,  was,  that  the  certificates 
were  conclusive  upon  the  Railroad  Compan; 
of  the  amount  of  a  scrip  dividend  Bubj^:t  to 
taxation  without  deduction. 

The  counsel  for  the  plaintiS  In  error  now  con- 
tend that  their  position  is  establiahcd  by  the 
former  decision  of  this  court  in  this  cause,  al- 
ready referred  to,  as  reported  in  Baaeg  v.  H.  H. 
OoJImpra]. 

Toe  actual  and  precise  judgment  of  the  court 
upon  the  former  writ  of  error  is,  however,  com- 
pletely satisfied  bv  the  charge  of  the  circuit 
court  now  in  queatlon:  for  tberulingontheflist 
trial,  held  to  be  erroneous,  was,  that  tbe  certifi- 
cates coDStituted  no  bads  whatever  fortaulion 
10«  V.  S. 


Bailbt  v.  X.  T.  C.  AKD  H.  R.  R.  R.  Co. 
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I*  «  prt  mn /oris  def eoBC  to  ihe 
« 1km.  The  iviasal  at  that  time  did  not  and 
I  «A1  not  Bpoa  tbe  raoord  then  pre«eDi«d,  an- 
T  :paw  and  ivcjodxe  the  question  now  raised, 
*w:Wr  ihcae  ccrtiflcates  were  coududve  as  to 
:k  «Mi^  of  the  taabte  earnings  represented 


^  in  tbe  opinion  of  the 

d  which,  properly  under- 

■  anjr  coDciiuion  to  the  contraiy. 

U  Umc  ooinkMi  tbe  nature  of  these  ccrtiflcales 

jnnjbot  >ail  their  chancier  as  ecrip  dtvl- 

:..»  ie^mtO.     It  is  llierB  stated  that  "  Inter- 

t  fgnifcMea  of  tbe  kind  wrrc  iaaacd  as  cvi- 

--■-v  i4>  tbe  ■•oAbolders  that  an  equal  amount 

■Ji>  rsaiocH  of  tbe  Comnany  boyond  current 

ipcri*»  had  been   expenoed  for  the  objects 

■1  ill  Ute  {veamble  of  the  certiflcates,  and  to 

i^ai^  tbe  mpective  slocbholden  were  cn- 

'  X  VI  le-nnbunrment  of  such  expenditure  at 

-  ^  'iMTTsient  loture  period,  and  also  to  show 

^  ite  MocUxAderBwcreentitJed  todividends 

-.  it«  MiDe  vbencver  dividends  vrere  paid  on 

.  ^Lamttf  tbe  capital  Ktock;  and  that  the  cer- 

:isa  were  lo  be  paid  out  of  tlic  future  earn- 

r-  -1  ibr  CVMnpany,  or  to  be  converted,  at  the 

•  *mtdtht  (.VMnpanj,  inlostock.  if  thereafter 

-.it^tited  u>  exerciae  that  function.  r 

lerdore,  tiy  whatever  name 

1,  upon  its  face,  evidence  for 

.  to  pu«oiu  with  whom  he  may 

of  the  amoont  of  the  previous 


any  railroad,  canal,  turnpike,  canal  naTigatioii 
or  slack- water  compaoy,  indebted  for  any  mon- 
ey for  which  bonds  or  other  evidence  of  mdebt- 
tdness  have  been  issued,  [laTable in  oneor more 

Etars  after  dale,  upon  whicu  interest  is  stipu- 
led  to  be  paid  or  coupons  representing  inter- 
est, or  any  such  company  that  may  have  do- 
chtfed  any  dividend  in  scrip  "-  -"■"■'-  'i"-  — ■ 


iklw^fiM^  Um  railroad  and  in  the  purchase 
'.  nal  «Mlr  and  other  propertiea  appertaitdnc 
.  ih*  mmit,  aod  tbat  the  holders  of  tbe  certilT- 
■uf  viD  faE  entitled  to  dividends  whenever 


?  represent- 
ji  tbat  they  were  considered  the 
t  of  >  tax.  Whether  thoee  pro&ls  bad 
e  or  before  the  passage  of  the 
m  impasInK  racha  tnx  does  not 
■ay  rerital  in  the  certiUcOtes.  and 
■  <  am  dealt  with  by  the  government  Itself 
-•1  taa  fouclcx  of  not  being  taxable  beyond 
tmamA  mwunjnted  bv  them  nhich  tuul 
.  ..^f  tarn  earned  after  the  taking  effect  of 
»  ■■■.  The  Twnry  Department,  oa  faoa  al- 
-a.r  M^  Aalnl,  reduced  the  asseunent  to 
■  t  tfMEHtha  of  tbe  (are  of  the  cerlUates,  upon 
■^  iialBMi  thai  an  equal  proportion  of  the 
«  *  a^nosi  had  an-rued  during  each  of  ttic 
*i<^  /^v*.  •tecctheorinuiiiationof  theCom- 
■1-.  s  t^U.  Bad  ia  view  of  this  reduction, 
f-  >M»v  CUSofd.  in  the  ofrinioD  referred  to, 
•Hto<  "  WbaVh^  or  DM  tbty  are  liable  for  the 
*k^  ■^■^■1  Is  not  aqumtion  In  this  case." 

TW  fs^aina  having  thus  bcm  left  open,  it  is 
«  ■  ■^■i^Mlal  by  tbe  counsel  for  the  plaintiff 
a  •9W  Ibat.  bf  tbe  reasou  snd  terms  of  the 
-■  -im  fntAmn  Bfe  taxable  as  a  scrip  dlvi- 
mii  ^r*  the  fuD  nominal  amount  thereof. 

TW  tlM  MTtliie  i4  tbe  Iniemal  Revenue  Act 
tf  -«■  U  fma.  al  L.,  3M.  under  which  the 
twmm»  artac*.  U  m  follow*; 

«-    ja   Ja^  it  U  f^rtinr  ttutcUtt.  That 


Byable  to  its  stockholders  as  part  of  the  eam- 
n,  profits,  income  or  gains  of  i 
and  all  profits  of  such  componv 
account  of  any  fund  or  uiid  fo  .... 

shull  be  BUblect  to  and  pay  a  duty  of  five  pm* 
eentum  on  tne  amount  of  oil  such  interest,  or 
coupons,  dividendsor  profits  whenever  the  same 
shall  be  payable,"  etc. 

It  is  now  urged  in  argument  by  the  counsel 
for  tbe  plaintia  in  error,  tbat,  upon  tbe  express 
terms  of  this  section,  tbe  certificates  in  qu(«tion 
bcine  a  declaration  of  a  dividend  as  part  of  the 
eamings,  profits,  income  or  gains  of  the  Rail- 
road Company,  are  taxable  upon  tbe  amount 
thereof  nithout  deduction;  _lhat  the  policy  as 
well  as  the  language  of  the  Act  fixes  the  charge 
upon  the  doclaration  itself  when  made  effectiuil 
as  between  the  Company  and  its  stockholders, 
and,  for  tbe  purposes  of  taxation,  concludes 
both  as  to  the  amount  subject  to  the  lax;  and 
that  the  rule  is  reasonable  as  furnishing  an  ob- 
vious standard  and  the  only  safe  criterion  for  the 
assessment  of  tbe  tax  to  prevent  fraudulent  eva- 
sions. And,  conseauently,  that  when  such  & 
dividend  has  once  tx^n  declared,  and  ascer- 
tained lo  come  within  tbede.'^ripUon  of  tbe  law 
as  a  subject  of  taxation,  all  the  rest  follows,  and 
the  amount  declared  is  necessarily  established 
as  the  amount  to  be  taxed. 

The  soundness  of  this  mode  of  Interpretation, 
and  Its  application  to  ordinary  coxes,  may  well 
be  admlttedi  but  it  cannot  be  applied  to  every 
case  without  a  careful  regard  to  its  necessary 
limitations. 

It  should  be  borne  in  mind,  in  the  first  place, 
that  tbe  tax  provided  for  in  this  section  of  the 
Act.  is  an  annua)  income  tax.  and  its  subject  is 
the  fntcreiit  paid  and  profits  earned  by  the  Com- 
pany fur  each  year,  and  year  by  year;  and  that 
liotli  by  ttieexprew  letter  ofthe  law,  and  its  nec- 
essary implications,  tbe  tax  is  not  laid  on  any  of 
Ibe^  funds  which  came  into  being  before  the 
time  prescrilHxl  in  the  Act.  And  in  the  ordi- 
nary exeoution  of  the  law,  it  wu  contemplated, 
ILnt  the  funds  to  be  laxod  and  the  lax  Imposed 
upon  them,  would  be  concurrent,  aatoeach  fis- 
cal year;  tbe  scheme  of  the  statute  being  to  levy 
the  tax  upon  the  income  for  the  yearendlngon 
the  Slst  of  December  next  prercaing  tbe  assess- 
ment; and,  while  it  would  bo  altogether  admis- 
sible to  go  back,  for  the  purpose  of  assessing  a 
lax  upon  a  proper  fuod  whidi  bad  accrued  dur- 
ing a  previousycar  and  escaped  taxation,  never- 
theless tbelaxfmpotsed  would  be  for  the  omitted 
year.  Butnotsx,  Incontemplationof  tbelaw, 
accrues  upon  the  fund,  except  for  the  year  In 
which  the  fund  itself  accrued. 

It  is  also  to  be  remembered,  that  the  subject- 
matter  of  the  tax  is  tbeneteamlngsof  tbe  Com- 
pany for  the  year  for  which  they  are  taxed, 
which  have  been  actually  realized  by  il.or  which 
the  law  assumes  to  have  been.  We  repeat  here, 
what  was  said  by  Mr.  Juliet  Miller,  speaking 
for  the  court  In  R.  R.  Oo.  v.  VcUKtor,  100  U. 
S  ,  598  [XXV  ,  647]:  "  The  corporations  men- 
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tbe  net  eaminga  of  sucb  companiM.  How  were 
these  '  eaniinga,  proQta,  incomes  or  gains '  to 
Iw  most  cert^nl;  ascertained  ?  In  every  well 
coaducted  corporatioa  of  this  character,  these 
profits  were  disposed  of  in  one  of  four  methods. 
□amety:  distributed  lo  ils  stockholders  as  divi- 
dends, used  in  coDStruction  of  its  roads  or  canals, 
paid  out  for  interest  on  ils  funded  debt,  or  car- 
ried to  a  reserve  or  other  fund  remaining  in  its 
hands.  Ijooking  to  these  modes  of  distribution 
as  the  surest  eWdence  of  tlie  earnings  which 
Congress  intended  to  tax,  and  as  less  liable  to 
evasion  than  any  other,  tbe  tax  is  imposed  upon 
all  of  them.  The  books  and  records  of  the  com- 
pany are  thus  made  evidence  of  the  profits  they 
have  made,  and  tbtf  corporation  itself  ia  made 
responsible  for  the  payment  of  tbe  tax." 

It  is  true,  indeed,  uat,  by  the  terms  of  tbe 
law,  the  amount  ^d  as  interest  on  Ixtnds,  is 
charged  with  a  tax  aa  part  of  the  earnings,  al- 
though there  may  tiave  been  no  net  earnings  out 
of  wnich  to  pay  it;  but  tbe  law  proceeds  upon  a 
presumption  which  disregards  what  is  merely 
exceptional.  And  we  have  no  hesitation  in  say- 
ing, that  in  reference  to  a  dividend  declared  as 
of  earnings  for  the  current  year  and  paid  as  such 
to  stociJiolders,  whettier  in  money  or  in  scrip, 
no  proof  would  be  admissible,  for  the  purp(^ 
of  avoiding  tbe  tax,  that  no  earnings  had  in  fact 
been  made.  The  law  conclusively  assumes  in 
sucb  a  case  that  a  dividend  declared  and  paid  is 
a  dividend  earned. 

It  follows,  also,  from  this  view  of  tbe  purpose 
of  the  law,  that  a  fund  taxed  in  one  year,  as  the 
profits  of  a  rulroad  company,  used  for  construc- 
tion or  carried  to  the  account  of  any  fund,  has 
been  taxed  once  fur  all  and  cannot,  as  p^  of 
tbe  earnings  of  the  company,  be  assessed  a  sec- 
ond time.  The  tax  for  the  year  is  upon  the 
whole  amount  of  the  net  caridngs,  distributed 
and  enumerated  under  the  heads  pointed  oi'' '" 
Uie  statute;  and  when  tbe  tax  has  been  imp 
and  collected  upon  them  or  anv  specific  part  of 
Uiem,  there  is  no  authority  to  levV  any  further 
or  additional  tax.  The  profits  that  this  year 
have  been  l&sed  as  undivided,  and  invested  in 
any  corporate  asset,  if  in  the  succeeding  year, 
it  Eb  embraced  in  a  dividend  declared  and  pay- 
able to  stockholders,  has  already  borne  all  the 
burden  imposed  by  the  law.  and  cannot  again 
be  subjected  lo  an  assessment  for  a  new  tax. 
There  has  been  a  difference  of  opinion  upon  the 

rlnl,  whether  the  tax  imposed  oy  this  section 
upon  the  corporation,  on  account  of  its  net 
profits,  or  upon  tbe  income  of  the  stockholder 
or  bondholder;  although  in  tbe  present  case,  it 
is  immaterial  which  of  these  alternatives  is 
adopted.  We  are  not  aware,  however,  that  it 
has  ever  been  suggested  until  now,  tbatic  might 
be  both,  in  succession;  one  year  a  tax  upon  the 
Income  of  the  corporation,  and  tbe  next,  upon 
the  same  fund  as  the  income  of  the  Individual. 
We  do  not  think  this  an  admissible  construction. 
It  is  necessary,  in  the  application  of  these  prin- 
ciples to  the  circumstances  of  tbe  present  case, 
lo  regard  the  special  character  of  the  certificates 
in  questlpn.  It  will  be  seen  that  they  do 
purport  to  be  a  declaration  of  a  dividend  as  of 
the  eandngB  of  the  Company  during  the  year  in 
8* 


which  the  tax  was  assessed,  or,  Indeed,  for  anj 
particular  year  or  series  of  yean.  The  recitaJ 
is,  that  the  Company  "  Has  hithatlo  exjiended 
ot  its  eamiags,  for  Uie  purpose  of  constructIn|r 
and  equipping  fts  road  ana  in  the  purchase  oi 
real  estate  and  other  properties,  wim  a  view  to 
tbe  Increase  of  its  tramc,  moneys  equal  in 
amount  lo  eighty  per  cent  of  the  capital  stock 
of  the  Company.''  It  was  quite  legitimate  for 
the  assessor  to  treat  this  aa  evidence  oi  an  amount 
of  earnings  which  had  never  been  taxed,  and 
make  the  assessment  accordingly,  Itwasequal* 
ly  legitimate  for  tbe  Secretary  of  the  Trearary, 
upon  proof  that  the  accumulation  had  been  go- 
ing on  from  the  organization  of  the  Company, 
'~  1S53,  to  apportion  the  amount  in  equal  pro- 
,  rtions  for  each  year  and  to  deduct  nine  fif- 
teentlis  thereof  for  the  years  which  had  elapsed 
before  tbe  taking  effect  of  the  Act  taxing  Id- 
comes.  And  it  IH  entirely  consistent  with  the 
declaration  itself  to  show  in  point  of  feet  what 
was  the  amount  of  comings  accrued  during  the 
period  while  the  Income  Tax  Act  was  in  force 
which  had  not  been  assessed  for  taxation  a» 
OTofits  carried  to  construction  or  other  account. 
The  declaration  in  tbe  certificates  could  n(rt  be 
conclusive  of  anything  not  inconsistent  with  it, 
for  an  estoppel  only  prohibits  contrary  allega- 
.  The  proof  admitted  on  tbe  trial  below 
not  contradict  tbe  certificates,  but  only 
served  to  rebut  a  presumption,  which,  as  mat- 
ter of  law,  was  not  coQclusive,  Its  tendency 
and  effect  were  to  exact  from  the  Company  tlie 
las  upon  every  dollar  of  Its  earnings, which 

not  previously  paid  its  proper  assessment, 

and  which,  in  any  form,  was  subject  lo  taxa- 
tion, and  to  relieve  it  only  to  the  extent  to 
which  otherwise  it  would  have  been  subjected 
to  the  mvmeat  of  a  second  tax  upon  tbe  same 
fund.  This  result  and  the  process  by  which  it 
was  reached  seem  to  us  strictiy  lo  conform 
both  to  tbe  letter  and  spirit  of  the  law  govere- 
ing  the  subject. 

This  conclusion  diapoeea  of  the  substance  of 
the  cose,  as  it  sustains  the  rulingsof  the  circuit 
court  upon  the  main  question.  There  were  oth- 
er exceptions  to  the  charge,  and  tc  the  refusal 
of  the  court  to  give  instructions  asked  for  by 
the  plaintiff  in  error;  but  they  arc  either  cov- 
ered by  'what  has  already  been  said,  or  seem  to 
us  not  necessary  to  be  specially  mentioned.     A 

Eint  was  raised  as  to  certain  items  claimed  to 
included  in  the  sum  for  which  these  certifi- 
cates were  issued,  which,  in  tbe  view  we  have 
taken,  becomes  immaterial ;  for  aa  we  have  de- 
cided that  the  lury  could  only  consider  the 
eaminKs  realizea  In  fact  during  the  operation 
of  the  Taw  from  1662  to  18S9.  It  was  immaterial 
what  items  existing  prior  to  that  period  were 
also  included  In  the  aggregate  sum  for  which 
the  certificates  were  issued.  Some  exception 
also  was  taken  to  some  comment  on  tbe  part  of 
tbe  Circuit  Judge  as  to  the  stale  of  the  evidence, 
but,  in  our  opinion,  tbe  question  which  the 
juiT  had  to  decide  was  left  lo  them  fairly. 

We  find  no  error  in  Oie  «ewtf,  and  the  judg- 
ment u  aeatrdtngln  ajfirmed. 
True  copy.   Test: 

Jamaa  H.  MoEenner,  Clerk,  Bup.  Oourt.  JS.  S. 


Dissenting,  Mr.  Jattiee 
Cited— SS  N.  Y.,  IBS. 
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I  Ito  tacM  tUuod  br  the  olrvutt  eonK  are  not 
mim  w  ■■■>»«■  to  thk  ooort,  wbloh  ou  only  oon- 
■fcg^— PM  itf  law  •rW^^P|»  Uw  trial,  aod 

«■  aamHt  on  the  Bh«  of  UM^hMdlnn. 

r  Ik^  ctTcn  nndsmotlonUI  of  theAotof 
Ja^a,Ui^ck-mb]r>i>MiiuIaotunroIiiiUalua 
»— »tt»pay»«ntto  theTumumotthaUnlt- 
^l— Bifcw  f  ■Bune»ftMnp»<leilTeTedtohtiii,laiiot 
•■VMM  to  be  laali  nj>Dto  to  Ibe  n«MiiTW.  It 
mtr  w  wmr^ate  atmSOf  to  Ibe  ITnltad  StUca. 

k  aatvMB  If  Bid  notJoo  iDMMtbattiiebood 
*i«  ka  MZ>Ue  >o  Uw  Tnaaurar.  atUl  a  bond  la 
«M*  tteCnttBd  Scatoa  !■  tbe  obligee,  and  whIcbtB 
••a^i^Mirt  thatmyiBant  torMamiMadvaiMmlihaU 

fc  ^Ui  III  ibii  •nTiia I  Till  llii  iMi  iir  tliii  Untteil 

Mm  kavaUd  u>4  MnUog  obUxatlon,  and  the 

fc  h  aaiA  •  •oil,  aa*  crldeooe  wtaiijbtcndi  to  ibo  w 
*■■■  iliBiiii  U  ImlUOtaa  to  the  Doited  eiateefor 


\  EBBOB  to  tbe  Circuit  Court  of  the  United 
~  r  the  KMrtct  of  Columbia. 
A  oftbecasebrifr.  Ju«<E<xWoodai 
■a  mcHon  u  law  brouctit  by  Ibe 
■  in  tbe  Circuit  Court  tor  the  Dla- 
vki  rf  CbflionU  ^kioM  William  H.  Jessup, 
*  — '.»~*  Jamsc  Howes  and  othera,  Bure- 
e  bond  of  Jewup,  to  KCure  pBymeut 
i«aMK  aUmpa  adraociad  to  him. 
EttcH  191  of  tbe  "Act  to  Provide  Intemal 
^■e  n>  Saniatt  the  Oovenunent,  lo  Pay 
««  oa  the  I^ibUc  Debt,  and  for  Other  Pur- 
k' Hncuwd  June  SO.  1604. 18  Btai.  atL., 
M.^n.  proTfdea M  follows:     "Thai   tbe 
^MH^oM^  of  brtenw)  Kevenue  may,  from 
ht  n^,  funddi,  hupplj  and  deliver  to  any 
■lw-tanro< friction orother matches,  cignr 
■.  av  VKX  la|wn.  a  suluble  quantity  of  ad- 
r«  ur  oabrr  ilamps.  mch  as  may  be  pre- 
ad  Inr  oae  Id  auch  caaes.  wltbout  prcpey- 
.    a  a  credit  not  exceeding  bii^ 
It  in  advance  mch  security  as  Ite 
rj  to  Kcure  payment  Ihere- 
r  uf  tbe  United  Slates  iviih- 
d  for  lucli  payment.   And 
._  In  or  otber  (eruritwa  taken  by  said 

■-'^^■■laMcv.mdcT  tbe  prorisions  of  this  Act, 
■1^  —J  Irr  —J"—'-—'  by  said  treasurer  in  the 
■  «-ss  or  INMrict  Court  of  tbe  United  Stales, 
»;tr«>iwl  diMiicuwbne  any  persons  giving 
MM  ta«^  or  otbfT  sectuilieB  rende  or  may  be 
!n^t  B  ^ij  apfvooriale  form  of  action." 

Vk£«r  Ibnie  pnrWacia  of  tbe  Isw  were  In 
ta»  JaHHt^  ■—■iifarninrrf  friction  matchea 
a  f^  TtamiKiito.  CsUonds,  desiring  to  avail 
t^B^  itf  iba  privilege  of  obtaUuDK  internal 
»■«■»  HMna  CM  a  eradh  of  sixty  obyi.  gave 
k  ibv  Taltad^HtaMca  tbe  bcmd  In  suit,  in  a  pen- 
^^  CMJM.  attl  dated  Novembers.  1800. 
TW  esaJMsB  a<  the  bgod  wm  u  follows: 
te  M  Ono. 


"The  condition  of  the  forego       _        

Is  such  that,  whereas,  the  said  wimam  aetay 
Jessup  is  a  manufacturer  of  friction  or  other 
matches,  cigar  lights,  or  wax  t^)ei8;and  where- 
as, under  tne  provisions  of  the  161st  section  of 
an  Act  entitled  'An  Act  to  Provide  Internal 
Revenue  to  Support  the  Government,  to  Pay 
Interest  on  the  Public  Debt,  and  for  Other  Pur- 
poses', approved  June  80,  1864,  the  Commis- 
sioner of  uitcmal  Revenue  is  authorized,  from 
time  to  time,  to  furnish,  supply  and  deliver  to 
any  manufacturer  of  friction  or  other  matches, 
dear  lights  or  wax  tapers,  a  suitable  quantity 
01  adhesive  or  other  stamps,  sucli  as  may  tie 
prescribed  for  use  in  such  cases,  witliout  pre- 
payment therefor,  on  a  credit  not  exceeding 
sixty  days,  requiring  In  advance  such  security 
as  he  may  judge  necessary  to  secure  payment 
therefor  to  tlie  Treasury  of  the  United  Stales 
within  the  time  prescribed  for  such  paymenti 
and  whereas,  adhesive  stamps  have  been  do- 
livercd,  or  hereafter  may  be  delivered,  to  said 
William  Henry  Jessup  by  virtue  of  said  author- 
ity; Now,  therefore,  if  Uie  said  William  Henry 
Jessup  shall  matie  a  faithful  return,  whenever 
so  required,  of  the  moncvs  received  by  him  for 
such  adhesive  stamps  as  have  been  or  may  here- 
after be  delivered  to  him,  and  of  all  quantities 
or  amounts  thereof  undisposed  of,  wheneverre- 
qnirCd  ho  to  do,andBliall  do  and  perform  all  other 
ads  of  him  required  to  be  done  in  tbe  premises 
according  to  law  and  regulations,  shall  well  and 
truly  pay  or  cause  U>  be  paid  to  the  Treasurer 
of  the  United  States,  for  tbe  use  of  the  United 
States,  all  and  evety  such  sum  or  sums  of  mon- 
ey as  tbe  said  William  Henry  Jessup  may  owe 
lo  the  United  States  for  adhesive  stamps  which 
have  been  or  shall  be  delivered  lobim,  or  which 
have  been  or  shall  be  forwarded  to  him,  accord- 
ing to  his  reqaest  or  order,  within  the  time  pre- 
scribed for  payment  for  tbe  same  according  to 
law,aud  shall  and  will  pay  or  cause  to  be  paid  to 
the  said  Treasurer  for  tne  use  aforesaid,  each  and 
every  sum  of  mon^  as  shall  become  due  or  pay- 
able to  the  United  Stales,  at  the  lime  and  on  tbe 
dayseach  itum  shall  respectively  becomedueor 
payable, then  thealiovo  obliAation  to  be  void  and 
of  no  oifect;  otherwise,  10  be  and  remain  in  full 
force  and  virtue." 

The  declaration  assigned  for  breach  of  the 
bond,thatJG3sup  had  received  from  tbeUnlted 
States  adhesive  stamps  tunounting  to  tbe  sum 
of  (8,000,  wliicb  he  had  neither  accounted  for 

The  defendants  answered,  admitting  the  ex- 
ecution of  tbe  bond,  but  denying  generally  the 
other  averments  of  the  complaint  and  averring 
performance,  and  set  up,  by  way  of  separate  an- 
swer and  defense,  that,  under  the  law  and  rcg- 
ulationaandthe  condltionof  the  hoDdmentioned 
in  the  complaint,  all  stamps,  of  whatsoever  Und 
or  denomination,  delivered  to  Jessup  were  to  be 
so  delivered  to  him  upon  a  credit  not  exceeding 
sixty  days:  that  after  the  delivery  and  execu- 
tion of  said  bond,  and  t>efore  the  pretended  lia- 
bill ly  mentioned  in  said  complaint  had  accrued, 
to  wit:  on  the  18lh  day  of  April,  A.D.  1 870,  the 
said  United  States,  or  some  of  lis  oOlcers,  made 
a  new  contract  with  the  said  Jessup,  without 
the  knowledge  or  consent  of  the  defendants 
Jabez  Howes,  Robert  Henry  Elamand  Edward 
Kallerain  Bowes,  the  sureUes  on  said  bond,  or 
either  of  them,  whereby  the  ciedlls  for  atampa 
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supplied  and  delivered  to  Jessup  wen  extended 
IndeBnltel;  and  beyond  ioid  term  of  slzW  day*. 
And  delendanta  further  averred  that  tl  Jeaaup 
has  become  Indebted  lo  the  United  Statee  for 
sUunpe  furnished,  BuppUed,  or  delivered  to  him, 
such  indebtednees  bad  aucrued  since  the  making 
of  and  under  said  new  contract,  and  not  otber- 
wlae. 


as  of  law.  The  court  found  all  the  Issues  of 
fact  for  the  United  8lat«e  and  rendered  judg- 
ment Id  their  favor  for  the  sum  of  #7,878,  with 
Interest. 

To  reverse  that  judgment  this  writ  of  error  b 
brought. 

Mettr*.  J«lm  E.  Ward  and  Wmiam  W. 
Jforrott,  for  pl^ntlffn  in  error. 

Mr.  WUUam  A.  Hanrj'.  Ami.  Attf-Oftt.. 
for  defendant  In  error. 

Mr.  JuiHot  WiKtds  delivered  the  opinion  of 
the  court: 

The  answer  of  the  defendants  admits  the  exe- 
cution of  the  bond  which  la  the  basis  of  the  suit. 
The  finding  by  the  t-ourt  below  Id  favor  of  the 
United  Stales,  of  nil  the  issuea  of  fiict  raised  by 
the  pleadings,  establishes,  beyoeil  the  rcuch  of 
controversy,  that  Joasup  did  not  pcrfonn  the 
condition  of  hUbond;  that  bediilnotpny  tolho 
United  Stales  th.  mim  due  for  rovi'imo  lilamps 
advanced  to  blm;  and  tliat  the  United  Statee,  ur 
some  of  Ita  officers,  did  not  make  a  uvw  con- 
tract with  him,  wiilioul  the  knowliKlgo  or  eon- 

: I'        '      —  "■  •  - 

furnished  him      

beyond  tlic  anid  term  i>f  slitv  du_Mt. 

The  findings  of  ilio  court  also  sSow.  that  Jos- 
sup  was  IndGbted  to  the  United  Stales  for 
stamps  received  by  him  the  lutyment  of  which 
was  liocurod  by  his  bond,  In  the  Hum  for  which 
judgment  was  niudorod  against  his  suretlos. 

The  findings  have  eliminiittd  from  tliu  ca40 
some  of  the  questions  disciiBse**  by  the  counsel 
for  plaintifTs  In  error.  The  facts  found  by  tlio 
circuit  court  are  not  open  to  review  In  this  court, 
and  we  can  only  co:uiidei-iiuesllonn<if  law  aris- 
ing upon  tlie  trial  aud  duly  prcBt'Uted  by  bill 
of  exceptions  or  errors  of  law  appannt  on  the 
face  of  tlie  pleadings.  In*.  C".  v,  /Wwni,  18 
Wall..  387  [85  U.  1*.,  XXI..  HS71;  «-owr  v. 
OmolivndTv.  10  Wall. .  6S  [80  U.  H., XXlf. ,  471. 

These  questions  wo  shull  now  eousidcr.  It 
appears,  from  the  hill  of  eMcpIloiis,  tlmt  cinin- 
sel  for  defendants  moved  todisniins  Ihe  actloDon 
the  CTOund  ihnt  the  bnnd  In  suit  was  given  to 
the  United  States,  and  not  to  the  Treiimirer  [ 
of  the  United  States,  as  provided  by  seellon 
101  of  the  Act  of  June  30. 1804,  as  amendod,and 
on  the  ground  that  the  suit  vmn  broiieht  in  the 
name  ol  the  United  Slates  ns  plalntili;  and  ooi 
in  the  name  of  the  Treasurer  of  the  United 
Stales,  as  provided  in  the  same  section. 

The  first  of  these  grounds  is  based  on  the  as- 
aumtitinn  that  the  section  referred  to  requires 
Uie  Dond  to  be  given  to  Ilie  Treasurer  of  tlio 
United  States  and  not  to  the  United  States, sad 
as  the  Ixind  in  suit  is  payable  to  the  United 
States  that  it  ia  absolutely  void;  the  contention 
of  the  plaintiff  in  error  being  that  the  United 
Slates  cannot  take  a  valid  bond  except  when 
and  in  the  terms  directed  by  the  statute. 

Butscction  IGl  docs  not  expressly  require  the 

se 


bond  to  be  made  P*Talfe  to  Ac  3 
mar  be  payable  taicctly  k 
ana  condlnoned  thai  pays 
vanced  shall  be  made  lo  d 
depart  from  any  exptoa  p 

But  conceding  the  Kcti 
bond  shall  be  payable  to  d  . 
are  of  opinion  that  abood  ■ 

States  Is  the  obligee,  and  wki 

that  pavment  for  stainps  adwrnd  AaB.  bt 
to  the  Treasurer,  is  a  Vabd  sad  bo^iK  oUM 
tlon.  1 

In  the  case  of  [T:  5.  v.  TTa^iy.  5  PK.  C| 
the  question  was  made,  bow  te  a  bead  trM 
tarily  given  to  the  United  Stales  aad  mc  H 
scribed  by  law,  is  a  valid  institimcK  md  tnl 
Ing  upon  the  parties;  in  otho-  w«idi.  vfeMll 
the  United  States  have.in  their  poll  tkil  Of*  i| 
a  right  to  enter  into  a  contract  or  lobto  a  ta 
In  cases  not  previously  provided  for  bv  tern 
law.  And  tbo  court  declared:  "  Upoa  fcH  v-il 
sidenttlonof  this  subject,  wearecf  cjiiKicttdi 
the  United  States  have  such  a  capwrtr  n  «eIi 

to  the  genera)  right  of  sovereignty,  asd  d 
United  Btatee  being  a  body  politic  'maj.  wit 
In  the  sphere  of  the  const Ituticoal  povcn  a 
bodied  in  it.  enter  Into  contracts  no:  pK4at:*> 
by  law  and  appropriate  to  the  just  exer^e  ' 
these  powers. 

To  tno  same  effect 
Ity.  10  Pel.,  848. 

In  the  case  of  the  U.  8. 


thecaseof  r.5.T.ib- 
.  BodKm,  10  WbE 


stance  that  when  a  distiiler's  bond,  « 

under  section  69  of  the  Act  of  Jane  30, 18St. : 
Stat,  nt  L.,  343,  which  required  the  booal  to  1 
conditioned  for  the  performance  of  sereral  [« 
ticulor  acts  which  it  specifically  stated,  and  U 
ncent  of  the  Qovemment  took  the  Innid  cooc 
lioned,  not  In  the  specific  way  directed  by  tl 
statute,  liul  for  the  parties'  compliance  with  i 
the  provisions  of  the  Act  and  such  other  Ac 
as  were  then  or  might  thereafter  be  in  thai  b 
lialf  enacted,  the  bond  was  binding  on  tbe  ps 

The  cise  of  U.  S.  v.  Linn  [15  Pet..  a«OJ  w 

an  action  against  a  receiver  of  public  mo ne; 

and  h[i  surciies.    The  statute  required  tbe  i 

reiver  lo  give  hond  for  the  faithlul  discborne 

bis  trust,    Tbe  instrument  given  and  sueu  > 

woswlthoutseal  and,  therefore,  notthesccuri 

required  by  Ihe  statute.    The  court,  ncvortt 

leiu,  held  it  to  liea  valid  andbindln^oblieaiio 

These  oulhoriticjishow  Ibat  the  United  s^'ai 

in,  without  the  authority  of  any  Ftetiite,  me 

valid  contract,  and  that  when  the  fripi  i  1 

contract  is  prescribed  bylheftatulcocti'nnv 

from  its  direflioQS  will  not  render  tie  oci;lra 

invalid.    The  bond  is  a  good  Ixind  at  ccrtmii 

Thcclrcuit  court  wa.1,  therefore,  rigibiin  ovi 
ruling  the  motion  of  the  defendants  lo  dif^tcl 
the  xiiit  on  the  ground  that  the  bond  nas^v< 
to  Uio  United  Siales  and  not  to  the  Treasurer 
the  United  States. 

This  conclusion  disposes  also  of  the  fcch^i 
ground  upon  which  the  motion  to  dismiss  tv 
baned.  For  If  the  United  States  can,  witho 
the  authorilv  of  any  statute,  take  a  valid  lioi 
payable  lo  ilic  United  Stales,  they  can  mainta 
a  suit  ut>un  it  in  Ihclr  own  name.  It  would 
absurd  lo  bold  a  bond  to  bo  valid  on  which 
,  -    ,   ,  , I   ,  106  U. 


Nat.  SriAifiHip  Oo.  t.  Tuomait. 
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B  of  the  oUigee  coald  not  be 


nt  iriM,  OB  tbe  grotmil  tbM  the  cowUtion  of 
a*  b«ad  did  not  oonfonn  Mrictlj  to  the  condi- 
d  br  tbe  lutute,  fofia  for  Um  Bsme 


Maad  npoo  the 
Ii  tMAv  aimsnd  from  the  bill  of  excep- 
«■(  ihii,  oo  Ibe  trial  of  tbe  case,  (he  United 
Amh,  »  proTc  the  breach  of  Ihe  conditioD  of 


«(V«]b 


>,  froin  which  ii  appeared  that 
«■  JiEusTT  1.  isrjf,  there  was  due  from  Jcsbud 
U  Ihr  I'lutnl  States,  for  adhesive  Rtamp8  ad- 
tand  lo  him  by  the  Treaaurer,  the  sum  of 
^.■IM.  The  court  sdmilted  tbe  account  in 
minrr,  BotwithstaadlD!;  the  objection  of  de- 
telMM.  and  llui>  Is  now  assigned  for  error. 

TV  ftoB  icnKmd  of  objection  urged  to  the 
■W^Aitj  of  this  evidence  wwi.  that  the  ac- 
cotM  appaafcd  to  be  for  stamps  supplied  by  the 
itmuBi  Trt—iirer:  and  tbu  tan  under  which 
Uabaodwai  giren  contemplated  that  thestampe 
itAgid  be  f omisbed  bj  the  CommisEioncr  of  In' 


tt  Ae  pcBalty  of  the  bond  was  payable 
lTt»ihernit«d States, aoditHconditionv  ... 
;  Juiuy  OKKild  ^y  or  caose  to  be  paid  to  the 
X  of  tbe  United  States,  for  tbe  use  of  the 
tKinl  t'uaea,  all  and  every  such  sum  or  sums 
mie  mighi  owe  Ibe  United  States  for  adbedve 
aan.  This  being  BVaUdbond,aiiyevidence 
«ln  wadnd  (oshow  tltatJesaupwasindebted 
t>  tbt  rnit«i  States  for  adhcMve  stamps  was 
oa|>lMtt.  and  It  wasquiteimmalerial  whether 
ttr  Nampa  were  famished  by  the  AssiHtant 
TWmbiu'  or  by  tbe  Commissioner  of  Internal 

7^  tccDoni  waa  objected  to  on  tbe  f  ui 
pvj  thtf  it  aroeared.  on  its  face,  Uia.  ..__ 
otdto  wBc  ooDttauoiUily  for  a  greater  period 
^  ■utj  dayv  and,  therefore,  that  Uie  account 
•M  m4  within  the  Malute,  aod  was  Incompetent 
m6  TrHrTsnl  lo  the  Issue  in  the  action.  The 
'•m^aiUn  of  the  pUintifls  in  error  b,  that  the 
•fHMt-v  of  the  bond  eilended  lo  but  one  credit 
tf  Uit  day*-  that,  by  the  security  for  gtiimps 
MTiMnd  on  rvnlil  r^uired  by  section  141,  Is 
»mt  a  arw  aDeuriiy  for  each  and  every  ad- 
•art  «f  Hamin.  and  that  manufacturers  need- 
£C  nBpt  from  time  to  time  must  give  security 
■  fwa  3s  a  loc  of  stamps  t«  advanced  and,  con- 
vfwwttr.  that  the  bond  in  salt  was  security 
*•!  f'X  the  Stm  adranre  of  stamps,  and  that 
a^"-.*— iMtadraoces  were  madecDtircly  with- 

•i  vr^itr.  Bol  the  language  of  tbe  condi- 
*-^  (iha^eaddeariy  excludes  any  such  con- 
Wir>«  The  cooduioti  la,  that  Jessup  sball 
f'  ^k  warn  or  muds  of  money  as  he  may  owe 
ti  np  Vwiuii  States  fur  adhesire  stamps  which 
»-  •'Mrvor  A*llb«deliTefedtobim.orwhlch 
^-t  !■«■  or  ah>a  be  forwarded  to  him,  accord- 
si*  t.^i  i**|ur<t  or  order,  within  the  time  pre- 
v-- «d  f  «  pament  for  the  same,  and  shall  and 
•2  :b7  nr  Mose  lobe  paid  lo  tbe  said  Treasurer, 
f « tw  1.IS  affxoaid  each  and  every  such  sum 
^f  >  as  shall  bacopie  due  or  payable  to  Uie 
'mp4  MMe*  at  the  ttane  aod  on  the  days  such 
^»  ihd  se^activily  become  due  and  paya- 

-»-  TW  l*»  that  the  hood  secund  the  pay- 
MM  ti  bat  «oe  man  of  mooey  doe  for  stamps 

*■  MOmtL 


days,  finds  no  support  ij  „    „ 

bond.  The  payment  of  sums  duo  at  different 
times,  for  stampa  purchased  at  different  times, 
is  ejnn«ssly  secured  in  the  condition  of  tbe  bond. 

The  bond  In  this  respect  conforms  to  Uie  stat- 
ute, wtilch  authorizes  the  Commissioner  of  tn-  rjiui 
t«rnal  Revenue,  from  to  lime,  lo  supply  and  de-  '■"'•-' 
liver  to  any  manufacturer  of  friction  matches  a 
suitable  quantity  of  sdhesiTO  or  other  stamps, 
without  prepayment  therefor,  on  a  credit  not  ex- 
ceeding sixty  days.  What  we  have  taid  covers 
all  the  errors  assigned. 

Weflndnoerrorintberacord.    Thsju^m«ni 
of  the  Gtreuit  Omtrt  must,  flt^refort.bd  afflriMd. 

Trueoopr.  Test: 

James  H.  HoKenney.  Clerk,  Sup.  Oolirt,  U.  B. 


NATIONAL  STEAMSHIP  COMPANY.  Plff. 


CHARLES  H.  TOGMAN. 

<aee  a.  C,  18  Otto,  iis-ua.) 

Citi2en*Mp  of  corporation— juritdietion — rWHov- 
(U  of  eaiue—fiatare  lofiU  tramoTipt—tffeetiff 


— proceeding  in  Utatt  C 

n.  Tbe  Individual  members  of  s  oorpotatloa,  cre- 
ated br  the  laws  of  a  foreign  State,  aro,  for  pur- 
Hises  ot  suit  bv  or  asalnat  It  In  tho  oourta  of  tbe 
DDlon.  ooaelnsiTeljr  presumed  to  be  oitliena  or  BUt>- 
lects  ot  such  lorolKU  Slate. 

E.  It  la  sufllclent.  In  a  suit  In  vhlob  the  jurlsdio- 
tion  of  a  Circuit  Court  of  tlie  United  SmtCH  depends 
upon  tbe  character  of  the  parties.  If  their  dtlien- 
shlp  Is  shown,  afflnnaHvely  bjthe  record.  S'— *■  ~" 


Izenshlpnood  not.  neoHBBrll;.  be  set  out  lu 


n  for  the  removal  ot  the 


from  the  Stale 


8,  Upon  the  tUina  ' 
quired  by  the  statute,  tbe  suit  beina-  rem< 
jarlsiUcUonoftbeStueCouTtabsDhMelr'  . 
that  of  the  Circuit  Court  Immediately  attaotMS,  to 
advaaoo  of  tbe  flllng  In  tbe  latter  of  the  transcript 
from  the  tonneT.  All  orders  tbcveafter  made  In  the 
Btato  Cnurt  ere  mrom  non  JiKHce,  unless  Its  luiiadlo- 
tlnn  Is,  In  some  form,  aotually  rcMored. 

4.  A  failure  to  file  tbe  Cransoript  within  the  tbne 
preNiiibBd  br  the  statute  does  not  have  tbe  effect  to 
iCBtiire  tbe  Jurtodlodon  of  the  State  Court. 

G.  Whether,  In  the  absenoe  of  a  complete  tran- 
script, or  when  one  baa  not  t>eeo  filed  In  |>roper  time, 
the  CInnilt  Court  will  retain  Jurlsdlotlon,  or  dismiss. 
or  remand  tbe  smtto  tbe  Slate  Court,  is  for  the 
former  to  determine. 

0.  After  tbe  tUlns  of  a  petition  and  bond  for  the 
removal  of  asulLpendlOKm  one  of  the  oourta  of 

■e  should 

,„ „ , , ._  be  heart 

and  determined  by  a  referee  eelaoled  t^  tbe  parties, 
by  Mr.  JiuUte  BAW-Air. 


Nora.— OUlsnishfpnf  onrporoCliMu  vMh  nftrtnct 
to  Jur4srf(elton  of  emtiU  rmr  lAem. 

CtUsensUpasloJuflsdloUon  means  only  residence. 
Oaales  v.  bUou,  31  V.  8.  (6  Pet.),  m ;  Shelton  v. 
TUBn.  47  U.  9.  (8  How.l,  VB :  OJOper  v.  Oalbraltb,  3 
Wash.,  SM ;  BuUor  v.  PUnswortb,  i  Wash..  1*" 


So  tar  as  leoards  the  JurisdloUon  ot  oourta  over 
oorporatloos,  Ibey  are  regarded  as  dtlnns  ot  tho 
States  which  ffraoted  their  ohsrtcra,  without  re- 


nrd  to  the  dtlseniblp  of  tbe  individuals  oomposlng 
them.  Bk.ot  P.  B.  V.  Devoaui.lHJ.8.ISCn«nchr, 
fli ',  Hope  Ins.  Co.  V.  Boardmon,  >  O.  fl.  <S  Cnmcbl.  ST ; 

Blooomb,  m  V.  8.  (U  r«t.ija ;  Louisville,  etc.,  R.  R. 
Co.  v.  LstMO.  tt  n.  a  Ot  How.l.nt;  Kundle  v.  Del. 
*|{.Oao.Co.,«C.S.mHow.>.80:  MarshaU v. Bait. 
A  O.  It.  R.  Co.,  AT  n.  B.  (U  How.l.  Ill ;  lAlayette  Ids. 
Co.  v.Prenoh.MD.B.,XV..«l;  Covington  Draw. 


..Cooj^lc 


»  9UTBS. 


Oct.  TBiUf, 


mi-M*  Chet- 


....j^t  £.HtsMi,  la 

N  I  a<r  v«*tMitioii  of 
_  ^1  ^K«pilion  ia  the 
..•^.-  »»iw»i  its  right 
;  V  vajvfd  its  rigbt 
.■^  V  *«w  remoi-al. 

C);  ,ir.<3Mo.,508: 


.  'tMM  r.Tlmmtt  Int.  Co.,  41  N.  Y.,  149;  Had- 
^  -  J»kt^.  10  Ohio  St.,  1. 

TboarcrcoiniDitled  fntbe  Stale  Courts  was 

ii»whiii«iil  and  cannot  be  cured. 
■    Stmmm  ».  MarHn,  14  How.,  28;  S.  C,  15 
•low..  186;  Int.  Co.  V.  i)u>ni.l9WalL.ai4(8« 
■;  *  -  XXTT,  68);  Bttnotal  Cata,  100  U.  8„  475 
XiT-.MB) 

Jb:  F.  Jr.  Flthljuii  for  defendant  In  enor: 

WVn  the  ^ileintlff  in  error  interposed  its 
sworn  answer  in  the  State  Court,  conBenled  to 
a  Rference,  and  gave  notice  that  it  would 
^c^  tlie  issues  to  trial  before  the  Supreme 
Coon,  it  thereby  w^ved  its  right  to  removal 
aader  its  former  petition  and  Iwnd. 

Bbc,  Abr.,  tit  Courts,  A.  sec.  B;  Otitnttreet 
T.  Brovm,  4  McCord,  79;  Ctetdaiid  v,  IFaM,  4 
Mass., rai; fflirrwim  v.  Soman.  PeL  (C.  C0.489; 
OiinpteU  T.  CModim,  Wright,  Ohio,  484;  Broten 
T.  (Sy>u!.Hardin(Ky.),  4i8;aMfav.  Fttdiue,  a 
Wash.,  Va.,  214;  Hogan  t.  Baker.  2  R  D. 
Smith,  22)  Smith  v.  Dipeer,  2  Code  R.,  70. 


Mr.  Juttiee  Hftrbui  delivered  the  opinion  of 

the  court: 

The  underlving  question  in  this  case  is, 
whether,  within  the  meaning  of  the  Constitu- 
tion and  of  the  statutes  determining  the  juris- 
diction of  the  Circuit  Courts  of  the  United 
Stales,  and  regulating  the  removal  of  causes 
from  Slate  Courts,  a  corporation  created  by  the 
laws  of  a  foreign  State,  may,  for  the  ptupoeea 
of  suing  and  being  sued  in  tbe  courts  of  the 
Union,  M  treated  as  a  "citizen"or  "subject"  of 
such  foreign  State. 

lnB.KGo.  V.  WhiuiUr.  1  Black,  296  [66  U. 
8.,  XYU.,  183],  tlie  court  speaking  by  Cfi.  J. 
Taney,  said,  that  in  tbe  previous  case  of  R.  It. 
Co.  V.  LeiKm,  2  How.,  4B7,  it  had  been  decided 
upon  full  consideration,  "Thatwhere  a  corpo- 
ration is  created  by  the  laws  of  aState, the  legal 
presumption  is,  t&at  its  members  ore  citizens 
of  the  Stale  in  which  alone  the  corporate  body 
has  a  legal  existence;  and  that  a  suit  by  or 
against  a  corporation,  in  fis  corporate  name, 
must  be  presumed  to  be  a  suit  by  or  against  cit- 
izens of  the  State  which  created  tlic  corporate 


S  Blatcbf., 
k  r  K.  K.  ox,  ■  Blatcbt., 

.  f  *i.'. ,  3r»:  Dnnap^to  V. 


^      '  \  V  '■rVTv  .*»:  Holdenv.Fut- 

'TllriS^IUlMW^trt  by  the  taws 
,,..    ""■VTC.  ;i_fcWw«l  •  dUKn  of  either 

r^ -K^  srwr*  IV  B.  B.  00.  V.  an-,  )M 


I:  Bait,  ft  O.  B.  K.  Co.  V.  K<M>iits.a  Hor 


Trans.,  ii:  ^d  Bj.Oo.v. 8tiinKer,'8S"6iil6T 
Ebll.  «  O.  B.  R.  Co.  V.  Wlsbtouu,  SB  Oratt..  Vl. 

Tbe  appointment  by  a  loiel^  corporation  of  an 
asentoti  whom  prooess  nuty  be  setred.  doee  not  of 
ttseU  make  the  oorporatloD  a  oUtiea.  Ins.  Oo.  v. 
PranolB,  TB  U.  8.,  11.,  77:  Hatch  v.  CMc.  a  1. »  P. 
B.  B.  Co.,  e  Blatob^  lift;  Owen  v.  N.  T.  L.  IiA.  Co..  I 
Hughes,  SS;  Hunter  V.  Boyal  Can.  Ins.  Co.,  8 
Hushes,  £S4;Ellennau  v.  N.  0_  H.  ft  T.  B.  R  Co..  X 
Woods,ia):  Hwlerv.InB.Co.,9IWIa..UB:  Bteveoa 
V.  Pbcenlx  Ins.  Co.,  U  N.  T.,  IW ;  Flak  v.  Chic.  B.  I. 
ft  P.  B.  R.  Oo^ G8 Barb.,  iW:  De Omp r.  S.  1.  Mut. 
L.  IiM.  Co., »  Bweenr.  481 ;  West.  C.  TeL  Co.  v.  Dlck- 
lDBOil.40i:nd.,  444;  Atlas  Hut.  Ins.  Co.  v.  ByrMB,  46 
IjDd!7lS8;  Morton  v.  Hut.  Ins.  Co..  IDS  Haw..  lU  ; 
Bobts  V.  Hanhatton  Ins.  Co..(ie  Ue.,  41T;  eunfni:  N. 
7.  Piano  Oo.v.  N.  H.  8,  Co.,2  Abb.  Pr.  N.  S.,3W: 
People  r.  Judge.  £1  Mich.,  S77 :  Homo  Ina.  Co,  v.  Da- 
vl^i»  lllch.,aH;  ConttaeDtal  Ids.  Co.  v.  Caaey.ST 
anttt-.aa. 

The  general  rule  as  to  cltJKaiahlpappllea  to mu- 
njolpal  oorparaUons.  Heroer  Oo.  v.  Oovles.  T4  U.  S., 
XIX.,  86;  Barclay  V.  Levee  Oomra.,  1  Woods,  SU; 
TruurtaU  v.  Madteoo,  ao  La.  Ann..  <TL 

HercJr  conferring  on  a  oorporatkin  of  another 
Sliile  UiB  privilege  ol  building  a  road  and  holdinB- 
real  estate  doee  not  make  It  ■  citlien.  Bait,  ft  O.  R, 
H.  Co.  V.  Gary,  28  Ohio  Bt.,  W8 ;  WlUlama  v.  Mo..  K. 
ftT.B,B.Co..8  DUl^lMTi  IX> vilstoun  v.  K.  Y.  ft  K. 
B  R.  H.  Co.,  I  Hilt,  (S. 

106  V.  S. 
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m  [61  t.  8..  XV.,  8881;  In*.  Co.  v. 
A*«M.  I  wJl.Ma  [T2U.  8..XVm,  M2]; 
f*ml  T.  VirwimU,  8  W»I1.,  178  [75  U.  8..  XIXT, 
a»i;  m.  B.  Ot.  r.  Sirrii,   12  Wall.,  82  [TS  U. 

T.1  ths  nie.  thiu  eaUblwucd  by  numerous  de- 
owai.  theoMirt  vlberei.  Upon  this  br&ncb 
^  thv  ease  it  U,  Ihetefore,  only  necesswy  to 
«.  a«  if  tbe  iodiTidiul  nMmbers  of  a  corpo- 
MaoA.  maud  b^  Um  Uwb  of  one  of  tbe  United 
M^^  aiv.  (or  poipoMS  of  suit  bj  or  against  it 
K  Ar  eooru  m  the  Union,  conclusively  pre- 


i^a  iiaiKNaikxi  b  created  and  exists,  it  would 
■im  I  >  UlMr,  logicaOy,  that  the  members  of 
>  ovpmadoa,  luiiIiij  dj  the  laws  of  a  foreign 
■«ar.  ihniiM.  tar  like  purpoaes,  be  condumve' 
■'  ftommtA  to  be  cMmps  or  subjects  of  euch 
'.  BO^  dttte.  OoQieqnently,  a  corporation  of 
1  tonagcB  Suic  la,  (or  purpows  of  jurisdiction 
B  ikr  raona  ct  the  United  States,  lo  be  deemed 
tJTdy,  a  citixea   or  subject  of  such 

■  k  ia  11^1  itiil  that  tbe  petiUon  tor  the 
■«<  a£  Ifac  action  into  the  Circuit  Court  of 
:^Bd  0talea  i>  radically  defective  in  that 
m  Mt  Aow  that  tbe  National  Steamship 
*  CotpOTStion  of  a  forcien  State 

of  tbe  action;  that  the 

I,  refers  only  to  the 

^sought.    If,  iUBUltB 

tbr  jmiadktioo  of  the  cuuits  of  "-- 


h  X,  18T5,  to  show  Tbat  tbe  citizenship  of 
■nw*  was  at  the  commencement  of  the 
noK.  k  ia  MilBcieDt  lo  mj  tbat  tbe  averment 
a  1^  ORffaal  complaint,  that  the  Company  is 
t  taaaf*  Oarporatioa,  fopplcatented  by  the 
mmi^tA  ia  the  petltica  for  lemoral,  that  it 
»  •  CsnWiua  cnated  by  and  exiBting  un- 
to iteVwacrf  the  United  KiDgdomofarrat 
h^^  aad   brland,  corns  tbe  wtiole  period 

^ittMt^  for  mno*aL  It  is  not,  always,  nec- 
^mj  AM  the  dtlnwihlp  of  the  parUes  be  set 
«  a  tha  peticfcM  for  removaL  The  require- 
■■■■«(  Ike  ha  an  met  if  tbe  dtizenabJp  of 
^  yvtfaa  to  the  cmitfOTersy  Kmeht  to  be 
^■^^  ii  AtfWB,  afflrmtrfiTdy,  byUierecord 
tf  ftr  <M*  B.  Ci>.  V.  Brnta.  29  Wall..  S22 
«C   4  .   XXII..  (OSJ;  BoUrUonr.  Cetue.Vt 

.  •  ••«:xxiv..i«fej. 

TW  «1t  KiBMiatBg  qoeMion  wliicb  need  be 
^11  I  i  to,  whether  the  Juriadiction  of  tbe 
^»0«Mi  waa,iaaay  (onn,  ratored  after  tbe 
'  ^ipiHirflhdlttpcliUoa  and  bond  fcrremoTal. 

~ ■    'atatbatitwa^  The 

7  a  bond  which,  it  te 

, ±it  atatnle,  and  was 

■m^  m  »  wcarity.  Upon  tbe  Alitig,  tbere- 
■s^.  W  ^  palMiuM  aad  bond— the  aoil  being 
^MaiMr  aadar  the  — ttiie  -the  JuritdictioQ 
«  »m  •«■■  COort  ahaohudy  ceued.  and  tbat 
^ttrfWnM  Cnvftottbe  laiiedStaieaimine- 
Aarty  MMrkad.  Thedmy  of  the  State  Court 
va  »  aaaaaari  a»  fwOer  ia  tbe  cauee.  Eroj 
^te*M«aAvmade  ia  that  court  waawram 


nonjvdiee,  unices  Its  JoilBdictlon  was  actually 
restored.  It  could  not  be  restored  by  the  mere 
fuluie  of  the  Company  to  flle  a  transcript  of  tbe 
record  in  the  Circuit  Court  of  the  United  States 
within  tbe  time  prescribed  by  the  statute.  Tbe 
Juriadicdon  of  the  latter  court  attached,  in  ad- 
vance of  tbe  filiog  of  tbe  transcript,  from  tbe 
moment  it  became  the  duty  of  the  Stale  Court 
toaccept  the  bondand  proceed  no  further;  and 
whether  the  Circuit  Court  of  the  United  States 
should  retain  Jurisdiction, or  dismiss  or  remand 
the  action  because  of  the  failure  to  file  the  neces- 
sary transcript,  was  for  it,  not  the  State  Court, 
to  determine. 

Nor  was  the  Jurladiction  of  the  Stale  Court 
restored  when  toe  Company,  subsequently  .con- 
sented  lo  the  order  requlrlDg  the  lasuea  to  be 
heard  and  detenoised  by  a  referee  selected  by 
the  parties,  or  when  it  appeared  and  contested 
the  case,  as  well  before  the  referee  as  in  tbe 
&tat£  Courts,  up  to  final  judgment.  The  right 
of  tbe  Company  to  have  a  bial  in  the  Circuit 
Court  of  the  United  States  became  fixed,  upon 
the  filing  of  the  petition  and  bond.  But  tbe  in- 
ferior State  Court  having  ruled  that  the  ri^ht  of 
removal  did  not  exist,  and  that  it  had  Jnnsdic- 
tion  to  proceed,  the  Company  was  not  bound  to 
deaert  uie  caae,  and  leave  the  opposite  party  to 
take  Judgment  bv  default.  Itwasat  liberty,  its 
right  to  removal  being  Ignored  by  the  State 
Court,  to  make  defense  in  uiat  tribiual  in  every 
mode  recognized  by  the  laws  of  the  State,  with- 
out forfeiluigor  Impairing,  in  the  slighteat  de- 
gree, its  right  to  a  trial  inuiecourt  to  which  the 
action  had  been  transferred,  or  without  affect 
ing,  to  any  extent,  the  aulhoritv  of  the  latter 
cotut  to  proceed.  The  consent,  oy  the  Compo- 
ny.toabial  by  referee  was  noUiuigmore tluui 
an  expresaioD  of  Its  preference  (being  com- 
pelled lo  make  defense  in  the  State  Court)  for 
that  one  of  tbe  several  modes  of  trial  permitted 
by  tbe  laws  of  the  Stnte.  It  is  true  toat  when 
the  cause  was  taken  up  by  the  referee,  as  well 
as  when  heard  in  the  Supreme  Court  of  the 
State  and  in  the  Court  of  Appeals,  the  Com- 
pany protested  that  the  Circuit  Court  of  the 
Unitea  Slates  alooe  had  Jurisdiction  after  the 
petition  and  bond  for  removal  were  filed.  But 
no  such  protests  were  necessary,  and  ihev  added 
nothing  whatever  to  the  legal  streDgth  of  Its 
poeilloD.  When  Iho  Stale  Court  adjudged  tbat 
It  had  authority  to  proceed,  the  Company  waa 
entitled  to  re^rd  ibe  decision  as  final,  so  far 
as  that  tribunal  was  conceraed,  and  was  not 
bound,  in  order  to  mainlaln  the  right  of  re- 
moval, to  protest,  at  subeequent  stages  of  the 
trial,  against  its  exercise  of  jurisdiction.  In- 
deed, such  a  course  would  scarcely  have  been 
respectful  to  the  Slate  Court  after  its  ruling 
upon  the  point  of  jurisdiction  had  been  made. 

What  we  have  said  upon  this  subject  is  fully 
■ustaioed  by  our  former  decisions,  particnlarij 
E.  R.  Co.  v.  EoonU.  IM  U.  8..  5  [^VI.,My; 
R.  R.Co.  v.JfMnMDpi',  102U.S.,18S[XXVi:, 
96]:  Airmv.i7u.(fat™rr,108U.8.,48BrXXVI., 
8Ml;and/n«.  Cb.v.  2>unn,  19  WaU.,2U[86U. 
8..  XXU.,  68]. 

Tltejw^rmmti  hentn.oft/ie  Court  of  Appeali 
ofNem  York  and  o^  the  8upr«mt  Oovrtt^  Nev 
York,  an  retenea  and  Ou  eavtt  U  rtmanded, 
itith  direetiont  tKat  Hit  laiter  court  accept  tie 
band,  tmdand  bg  plainUf  in  error,  for  the 
motal  qf  tht  ■    "^  «—.--.  -^-.-  -.. 


to  t£  Oireuit  daurt  tf  tit 


SuFREKE  Court  of  thi  Ukitbd  States. 


Oct.  Teiim, 


United  Slatet  for  the  EmUm  Viilriet  of  that 
State,  andproeead  nofurtlier  in  t>ie  eaxue. 
T¥m  oopT.   Tnt : 

Jbumb  H.  HoKennay,  Clerk,  Sup.  Oouit,  IT.  9. 

dled-lOB  D.  8..  ns. 


INDEPENDENT  80HOOL  DISTRICT  of 
Steakboat  Rock,  Habdih  Co.,  Ia.,  Ptff. 

in  Err.. 

JOEL  STONE. 

<Uee  8,  G,  W  Otto,  188-18T.) 

BeeitaU  in  i 


Mhool  dMrieta  (rom  tncurrlng  liidebteiliiea  b 
mnouDt  In  tbe  anresaW  exocedlncr  Ave  per  ee- 
on  the ralue  oilbi  uzable  propmtr,  to  be  i 
taiiHd  br  tha  lut  BUM  and  oounly  tax  Usti 
Tloiu  to  the  Inouirtiia  of  suoh  Indebtednei" 

'Iv. thA illMjHnt.  In  AAUItuDthebon^  ....,.,.. 

in  ot  the 

. liBv  were  en- 

denoe,  eiceaded  the  amount  limited  by  the  Oonstl- 
tutioQ  and  lawB  uf  the  State. 

[No.  759.] 
•    Bubmitted  Oct.  IS,  188i.     Decided  Nob.  6,  188g. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  lows. 
This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  enforce  the  pay - 
meet  of  certain  bonds  and  interest  coupons. 

The  trial  below  having  resulted  in  a  verdict 
and  Judgment  for  *18,611.S3  in  favor  of  the 
plaintiff,  the  defendant  sued  out  this  writ  of 

Matr*.  0«or^  O.  Wrl^t  and  E.  W. 
Eattman,  for  ^aintifE  in  error. 

Jf«wn.  C.  C.  Noni««  and  B.  F.  KmolT- 
mAD,  for  defendant  in  error 

Mr.  JfuHee  H«rl»B  delivered  the  oplpjon  of 
the  court: 

On  the  flret  day  of  July,  1880.  the  hoard  of 
wdiool  directors  of  independent  School  District 
of  Steamboat  Rock.  Hardin  County.  Iowa,  is- 
sued, in  its  name,  thirty  bonds,  eacn  for  $500, 
and  bearing  interest  at  the  rate  of  10  per  cen^ 
per  annum.  Each  bond  recited  that  it  "  Is  it 
.Bued  by  the  board  of  school  directors  by  au 
tbority  of  an  election  of  the  voters  of  said  School 
Di8tnct,heldonthethiny-Ilretdayof  July,1869, 
in  coiJormity  with  tlie  provisionsof  chapter ua 
of  Acts  12th  Qeaeral  Assembly  of  the  State  of 

•Head  noto  b;  Mr.  Jiatice  ElAitLAB. 

ie  bonci*  or  ricarllU 

_„„-■  —  . -  Jk  facte recUtl.    Sc3  norj 

Mercer  Oountj:  r.  Haokett,  US  V.  8.,  XVU..  513. 


Iowa."  The  statute,  referred  to  in  tike  bonds, 
authorized  independent  school  districts  to  bor- 
row money,  within  a  prescribed  limit  as  to 
amoimt,  for  the  purpose  of  erec^g  and  com- 
pleting school-houses,  by  issuing  neKotiable 
tKinds;  provided  the  loan  nas  previously  sanc- 
tioned by  a  majority  of  all  the  votes  cast  at  an 
annual  or  special  meeting  of  the  electors,  of 
which  meeting  the  same  notice  should  be  given 
as  required  by  law  In  case  of  the  election  of  of- 
ficers of  such  districts,  and  which  notice  should 
state  the  amount  proposed  to  be  raised  by  a 
sale  of  txjods. 

When  the  bonds  were  issued,  the  asHessed 
value  of  the  property  of  the  District,  as  shown 
^y  the  last  assessment  immediately  preceding 
,he  issue  of  the  bonds,  was  947,986,  and  tbc  in- 
debtedness of  the  District  was  |42G.  with  no 
money  in  its  treasury. 

The  Constitution  of  Iowa  declares  that  "Ko 
county,  or  other  political  ormunidpal  corpora- 
tion, shall  be  alloned  to  become  indebted, in 
any  manner  or  for  any  purpose,  to  an  amount 
in  the  agf^gate  exceeding  Ave  per  centum  on 
the  value  of  the  taxable  property  within  sucli 
county  or  corporation,  (o  be  ascertained  by  lbs 
last  Btiite  and  county  tax  lists,  previous  to  the 
incurring  of  such  indebtedness."  The  largest 
indebtedness,  therefore,  which  the  plaintiff  in 
error,  consistently  with  the  fundumentnl  law  of 
ttie  State,  could  have  had  when  these  bonds 
were  iasucd.  was  S  per  cent  on  (47,C86.  Con- 
sequently, the  bonds  now  in  suit,  constituting 
one  issue,  and  aggregating  (15,000,  mu£t  be 
held  to  have  been  made  without  authority  of 
law  and,  upon  well  established  principles,  ore 
not  enforceable  obliKalion.i  a^nst  the  DiBtrici. 
unless  it  is  estopped  by  recitals  in  the  bonds 
from  showing,  as  against  a  bonajidc  purchaser. 
the  value  of  its  taxable  property  as  disclosed 
by  the  last  state  and  county  tax  lists  previous 
to  the  creation  of  the  debt. 

The  aTKument  on  behalf  of  defendants  in  er- 
ror, briedy  stated,  is  this:  that  the  law  invested 
the  school  board  with  authority  to  execute 
bonds  for  the  purposes  for  wblcb  those  in  suit 
were  issued,  within  the  limit,  as  to  amount, 
prescribed  by  the  Constitution  and  the  statute 
passed  in  conformity  tberewilb;  that  that  board 
when  Issuing  the  bonds,  were  under  a  duty  to  de- 
termine, and  necessarily  did  determine,  whether 
tlie  aggregate  indebtedness  of  the  District  thus 
Increased,  was  In  excess  of  0  per  centvm  upon 
the  value  of  the  taxable  property  of  the  District. 
as  shown  by  the  last  stale  and  coimty  tax  lists: 
consequentlv.  It  Is  contended,  the  redtals  in  the 
bonds  should  be  regarded  as  a  declaratioD  by 
the  board,  upon  which  bona  Jide  purchaser! 
could  rely,  of  its  determination  that  ue  taxabU 
property  of  the  District,  as  thus  ascertained,  waf 
of  value  sufficient  to  justify  the  proposed  in. 
debtedncss  of  (IS.OOO. 

Waiving  any  discussion  of  the  question, 
whether  the  constitutional  provision  that  th< 
amount  of  the  taxable  property  should  be  "as 
eertainedby  the  last  slate  and  county  tax  lista,' 
did  not  compel  every  purchaser,  at  nis  peril,  it 
obtain  from  that  source  the  necessary  informa 
tion.  and  did  not  preclude  him  from  rely1u( 
upon  the  representations  of  district  ofHccra  as  U 
v/iiatthosclistadiscloBed,  wcarcof  opinion  thn 
the  recitals  in  the  bond  do  not,  neceasarily  no: 
distinctly,  import  any  determination  of   tliu 

hyCoogIc 


Rkt^oldb  t.  VAKinsBiLT. 
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^^tlkm  hf  tbe  diatrfct  officen  Invested  with 
■Mka^,  onidM'  certda  drcumiUkDces,  to  issue 
Achisa.  Hwlllw  bands  netted  that  the;  were 
\mM.A  hj  tnOtantj ol  the  election  of  July  81, 
IIM.  mf  iiicaaforiuitv  with  the  provisioa^  of 
tte  ««ate  refcfred  to'  tbfre  no-j1d,  In  view  of 
«Me<rfib«deciaiooiiof  thU  coi\t,  be  more  force 
iiike arnuDRit  Inbehatf  of  thedcfendaatin  er- 

»1;" 

-..«H  [XXIII 
'    '-'XKII 

-   .  _.^X3CIIL.748r;(iwi™,T.ft)«c, 

1M'XSIV.,«J;  fW,.n.  V.  ^aniMfy.MU.  S.. 
m 'XXIV..  Ill];  BniJiaTuta  y,  UtrJ'jirtd,  103 
r  -  !:«(XXVI-.188].  AndwcBhould,then. 
tr  '  -iJiced  tn  decide  whether,  in  view  of  the 
4«««»niia«wl  fHTiviaion,  a  falae  rodtal  by  ILe 
■  bi«<  bmrd  an  to  Ibe  value  of  the  taxable 
f  i^<nt\,  would  conclude  the  District  as  be- 
tw«ca  It  umI  a  bnuafde  purchaser  forraluc: 
f  r  in  Hirb  cm».  sioce  the  Etalute  itself  con- 
it:^.  fotMBDlially,  the  some  limitation  upon 
niJrlaedBmB  by  indepentleDt  school  districia  as 
it  pmrribol  bv  the  Stale  Constitution  for  coun- 
tv.  -t  other  po&tical  or  municipal  corporstious, 
a  (Ivtind  rrrtui  that  the  bonds  were  isaued  in 
(OBforaiitjr  with  the  statute,  would  fairly  Im- 
p«t  a  eompHance  with  the  Constitution.  But 
Of  n^aJ*  do  not,  as  we  have  naid,  neccmarily 
B«pn«t  a  oo(D[4i>oce  with  the  stotute  or  Ihe 
fajdanentBl  law  of  tbe  State  upon  that  subject 
T^  II L  L  tf  I  Pt  imply  nothing  moie  than  that 
OeMadawere  Muedoy  authority  of  tbe  elect 
««.  ^>d  tbalthoelntion  waaheldlnconfonnlty 
witk tlw «atul«.  TbcstatuteiDByhavebpenpur- 
•apl  ■■  111  tbe  notice  required  to  be  KiveDof  tbe 
ttMT  a*d  plac«  of  the  election,  and  as  to  tbe 
maama  in  wbich  tbe  will  of  the  voters  was  to 
(d,  aod  yet  it  may  have  been  dis- 
t  ot  the  limft  it  imposed  up- 
cEdBOirtlAdetMedness.  Thcdeclaration,  there- 
^■r.  chu  Ibe  dectiOD  was  held  in  conformiiy 
vtt  Ike  Msnitcdoea  not,  with  sufflclenl  dis- 
wm>w,  imply  that  tbe  indebtedness  voted  was 
km  tkaa  S  per  cent  on  tbe  valne  of  the  taxable 
f«»yty  nc  the  IHatrkl.as  shown  by  the  state 
mitxnmtj  tax  UMa. 

TU*  euuuuctkM)  of  tbe  words  employed  In 
ttv  hooda  h  proBOonced  by  counsel  for  the  de- 
^■diM  iavnnrto  be  too  narrow  and  technical, 
fc  msT  y»  a  atrict  cotutruction,  and  surh,  it 
wm»'v>  the  coort,  ought  to  be  the  rule  when  it 
vnti^nacd  by  mei«  recitals  upon  tbe  part  of  tbu 
*«na«  nf  ft  mimkjpal  ccrpomtion,  to  exclude 
mjMiT  •■  to  wbether  bonds,  issued  in  its  narae, 
wo*  mada  in  violattoi)  of  tbe  Constitution  and 
^  tta  Mtfitte.  of  tbe  provisions  ot  which  all 
m««  tBk«  Botin.  Numerous  cases  tiave  l«en 
A  is  tUs  cwirt.  in  which  wo  have  said 
a  MBiote  confen  power  upon  a  mu- 
a  tbe  performance  of 
idllioin,  to  execute  bonds 
B  »\^  tk«  Mmatrortloii  of  a  railroad,  or  for 
^trr^»  pwrpnam.  and  Imposes  upon ceitaio 
^tmt  iatmtJ  with  authority  to  determine 
•krtbir  smA  nmdhiaiM  have  been  performed — 
^  HBfMmAIKly  of  iaaolnj;  them  when  such  \ 
»:^Kmt»  karc  bera  complleii  with,  redtals, 
k*  m«*  i^ma.  that  the  bonds  have  been  issued 

m  f^NHiacvof  "or  "  In  conformity  with  "or; 
*  *f  ^nm  at~  or  "by  authority  of  "  the  stat- 
iw.  taim  kaiA  held,  la  favor  of  bont  fiie  pur- ' 
9m  3«  Om. 


chasers  of  value,  to  import  full  compUance 
with  the  statute,  and  to  preclude  Inquiry  as 
to  whether  tbe  precedent  conditions  were  per- 
formed before  the  bonds  were  issued.  But  in 
all  such  cases,  as  a  csreful  examination  will 
show,  tbe  recitals  fairly  imported  a  compliance, 
in  all  BubBtontlal  respects  with  the  statute  giv- 
ine  authority  to  issue  the  bonds.  We  are  un- 
wfiling  to  enlarge  or  extend  the  rule,  now  es- 
tablUbcd  by  a  long  line  of  decisions.  Sound 
public  policy  forbids  that  we  should  do  so. 
Where  the  holder  relies  for  protection  upon 
mere  recitals,  they  should,  at  least,  be  clear  and 
unambiguouH,  in  order  to  estop  a  municipal  coi- 
pomtion,  in  whoso  name  such  lionds  have  been 
made,  from  showing  that  they  were  Issued  in 
violation  or  without  authority  of  law. 

For  the  reasons  ^ven  we  nre  of  opinion  that, 
in  the  present  action  on  the  ikonds,  judgment 
should  have  been  entered  upon  the  special  ver- 
dict for  the  District,  To  what  extent,  if  any, 
the'  District  may  be  held  reeponaible.  In  some 
other  form  of  proceeding.  Is  a  question  not  now 
before  us,  ana  as  to  which  we  express  no  opin- 
ion. Tht  judgment  it  revened,  with  dirtelioru 
to  render  judgmenl,  upon  Uie  tpeeial  cerdtct,  /or 
tfit  Dittnei. 

True  oopy.   Test : 

James  H.  UoKenner,  Clerk,  Sup.  Oouit,  V.  B. 

Ctted-m  D.  s.,  sn ;  ui  D.  a.,  ml 


WILUAH  H.  RETNOLDS  bt  al.,  AppU., 

WILLIAM  H.  VANDERBILT  irtAi...Exre.      t^'I 
of    CoBUXLiTTB    Vakdebbilt,     Deceased, 
Claimants  of  tbe  Steamship  Nobtb  Stab. 
Her  Engine,  etc. 

WILUAH  H.  VANDERBILT  bt  al..  Extb. 
of  CoBinxira  Vardebbilt.  Deceased, 
Claimants  of  the  Steamship  Nobth  Stab, 
Her  Engine,  etc.,  Appti., 

WILLIAM  H.  REYNOLDS  et  al. 
(See  S.  C  -nw  Sorlh  Star,"  IS  Otto,  ll-at.) 


n«e  forluJf  tbe  dlSerenoe  between  their  n 
Uve  loses  In  favor  of  the  one  " 

luet,  so  DS  to  Muallse  tbe  burden. 

&  The  obUsatton  toparlhenid  dl 

laaal  UabllKr  irtowlu  out  ot  tbe  tranaw^tK 

S.  Tbe  pravUoe,  wUob  obtains  In  Bnttlano,  or  oe- 
uraelnv  to  each  part;  half  Us  damsfe  agauut  the 
other  party,  thus  iiiuiissllathis  two  decrew.  Is  oalf 
alilndfreotwarotltetClnirattbetruer<milt,irravlD|[ 
nut  of  the  teohnkml  formalltle*  of  tbe  ple«diiiBH.uid 
tbe  supponed  Inoonsrult;  ol  glylnK  afflrmatlve  re- 
lief to  B  nspoDdeoC 

'Bead  notes  by  IfV.  JmKm  Bradlkt. 

Korn.— CoQWan:  domagu  trhcn  titio  vokU  orr  at 
fauk  far  ln}aru  to  a  U\lr I.  Son  ncX<  to  The  City  ot 
Hartford  v.  iUdcout,  BT  U.  8.,  HIV.,  (80. 
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upon  the  proofs  it  appears  that  both  parties  ..  . 
in  fault,  the  court  declares  this  fact  ia  the  de- 
cree, and  decreM  to  the  libelant  one  half  of  the 
damage  sustained  by  him;  the  damage  sustained 
bj  the  respondent  not  being  regwled  as  the 
subject  of  investigation  determinable  In  that 
Boit.  This  technical  result  of  the  form  of  pro- 
ceeding and  pleadings,  in  which  the  responaent 
suffers  himsdf  to-be  placed  in  a  position  of  dis- 
Bdvaatage.  has  led  to  the  enoQeous  notion  that 
each  pait;  is  entitled  by  tbo  law  to  be  paid  one 
half  of  his  damage  by  the  other  party ;  and  that 
each  claim  is  independent  of  tne  other.  But 
trbere  both  parties  file  libels,  as  they  ore  entitled 
to  do  allhough,  to  conform  to  the  pleadings,  a 
decree  may  be  rendered  in  eacli  «uit  In  favor  of 
the  libelant  for  one  half  of  his  damage,  even 
the  English  courts  will  not  allow  two  eiecu- 
tions,  but  will  grant  amonition  in  favor  of  that 
party  who  has  sustained  most  damage  for  the 
balance  uecessaiy  to  make  the  division  of  dam- 
ages equal.  This  is  an  awkward  way  of  arriv- 
ing St  the  result  conlcmplalcd  by  the  law.  It 
may  have  its  conveniencea  In  some  case^,  as 
where  the  Innocent  owners  of  cargo  are  tbe  li- 
belants, for  they  are  not  tcsponslble  for  any 
part  of  the  lo^.  But  as  between  the  ship-own- 
ers themselves  It  involves  an  apparatus  of  two 
distinct  suits  to  get  at  one  result,  when  one  suit 
or  two  Bulls  consolidated  together,  would  bein 
everv  respect  more  convenient.  The  difficulty 
is  ooviatcd  in  England,  to  a  certain  extent, 
wliere,each  party  has  brought  suit, bv  directing, 
with  tbe  assent  of  the  partiee,  that  the  proceed- 
ings shall  bo  conducted  together,  so  as  to  save 
the  expense  of  a.  double  Investigation, 

To  show  the  difficulties  under  which  the  En- 
glish admiralty  courts  have  labored  In  seeking 
to  do  complete  justice,  one  or  two  cases  maybe 
referred  to.  In  the  case  of  T/ie  Seringapaiam, 
reported  in  2  W,  Robinson,  506,  and  3  W.  Rob- 
inson, 88,  a  collision  had  occurred  between  that 
ship  and  the  Danish  ship  Harriet,  by  which  the 
latter  was  sunk  with  a  loss  of  ship  and  car^ 
A  libel  was  filed  by  the  owners  ot  The  Harriet 
and  cargo  against  The  Seringapatam,  and  an  ap- 
pearance was  entered.  A  cross  libel  was  also 
filed,  but  as  the  owners  of  The  Harriet  resided 
abroad,  no  process  could  be  served,  and  d< 
pearanco  was  entered,  and  the  suit  was  dii 

tinued.  A  decree  was  made  in  theorlginal , 

declaring  that  both  parties  were  in  fault  and 
that  the  damage  should  be  equ^ly  borne  by 
tbem,  and  condemning  the  respondents  to  pay 
a  moiety  of  the  damages  suffered  by  The  Har. 
riet  and  her  cargo.  Alter  on  appeal  and  alBrm- 
ance  of  the  decree,  motion  was  made  in  behalf 
of  the  owners  of  The  Seringapatam,  praying 
that  the  court.  In  estimating  the  compensation 
due  to  the  owners  of  The  Harriet,  would  direct 
the  registrar  to  ascertain  and  deduct  therefrom 
a  moiety  of  the  damage  sustained  by  The  Ser- 
ingapatam. But,  it  was  objected  that  tbe  own- 
ers of  the  latter  were  only  defendania,  and  no 
praver  for  compensation  was  made  in  their  be- 
balf,  and  none  could  be  allowed.  Dr.  Lushing- 
ton  said:  "  If  tbe  two  actions  had  been 


In  these  cases,  the  sentence  d  the  court  would 
have  attached  to  both  vessels,  and  the  c 
would  have  decreed  a  Joint  reference  to  a 


of  the  total  dama^  and  would 
have  directed  the  said  damage,  with  the  costa, 
be  equally  divided  between  tbe  respective 
ners.  The  croes-actlon,  however,  having 
been  abandoned,  the  court  made  its  decree  for 
a  moiety  of  tbe  damage  done  to  Tbe  Harriet, 
and  this  decree  has  b^  alHrmed  by  the  Privy 
Council."  Then,  after  showing  that  the  appeal 
and  affirmance  would  not  stand  in  the  way  of 


doing  justice,  he  adds  :  "  I  do  not  exactly  see 
how  I  can  deal  with  tbe  second  suit,  which  has 
been  abandoned,  as  an  existing  suit,  and  say  to 


___  .  _  .  of  The  Seringapatam;  You  al 
have  the  benefit  of  a  decree  which,  in  point  of 
fact,  has  never  been  pronounced  in  their  favor. 
The  difficulty,  it  is  true,  is  created  by  the  pectil- 
iar  circumstances  of  the  case  itself ;  and  if  I 
could  have  foreseen  the  result  of  the  proceed- 
ings before  the  Trinity  Masters,!  would certalo- 
ly  have  made  some  arrangements  at  the  time 
to  meet  the  circumstances  of  the  case  ;  for  E 


wards  either  party  upon  a  mere  matter  of  form. 


shall  not  depart  from  my  original  decree,  but 
shall  confine  the  reference  to  the  amount  of  the 
compensation  to  which  the  owners  of  The  Har- 
riet are  entitled.  At  the  same  time  I  shall  not 
permit  the  full  amount  of  that  compensation  to 
be  paid  to  them,  unless  they  submit  to  tbe  de- 
duction of  a  nioiety  of  the  damages  sustained 
by  the  owners  of  iTic  Seringapatam." 

In  the  case  of  T/ie  Cnlj/vto,  Swabey,  28, a  col- 
lision had  occurred  with  The  Eqiilvsleot.  The 
owners  of  The  Calypso  brought  suit,  and  the  I 
decree  was,  that  both  rorties  were  in  fault,  and 
pronounced  tor  half  The  Calypso's  damage; 
Then  tbe  owners  of  The  Equi^ent  sued,  uid 
the  owners  of  Tbe  Calypso  presented  a  petition 
that  the  suit  should  be  dismissed  because  of  the 
former  adjudication.  Dr.  Lushlngton  declined 
to  dismiss,  but  without  deciding  whether  the 
matter  might  not  be  set  up  as  a  defense,  and  in- 
timated that  it  was  not  commendable  to  wait 
the  result  of  one  action  before  bringing  a  cross- 
action,  and  be  refused  costs.  He  said:  "The 
usual  practice  is,  that  when  one  vessel  has  been 
proceeded  against  in  a  cause  of  collision,  and 
the  owners  of  Uie  other  think  th^  have  any 
chance  of  obtaining  a  decree  in  their  favor,  to 
enter  a  cross-action ;  and  It  is  generally  agreed 
between  the  practitioners  timt  the  decision  in 
the  one  case  shall  govern  the  decision  in  the 
other,  I  am  not  swore  that  it  is  in  the  power 
of  the  court,  if  the  proctors  were  not  consenting 
to  such  an  agreement,  to  say  that  both  actions 
should  be  ^vemed  by  the  one  as  a  matter  of 
ri^t." 

These  cases  serve  to  show  how,  by  reason  of 
the  technicalities  of  procedure,  and  the  clumsi- 
ness of  tbe  process  used  for  attaining  tbe  cor- 
rect result,  tbe  original  maritime  rufe,  though 
in  itself  simple  and  easy  of  application,  became 
Involved  and  obscured. 

liius,  where  the  Merchant  Shipping  Act  de- 
Glared  that  if  certain  rules  of  navigation  were 
infringed  the  owner  should  not  recover  for  any 
damage  sustained  in  a  collision,  it  was  held  that 
he  should  not  have  the  benefit  of  average;  THe 
Atirvra,  Lush.  Adm,,  827,  and  where  Uiesame 
Act  exempted  the  owner  from  respcnuibili^ 

loe  I',  a. 


Retxoldb  v.  yAin>EKBn.T. 
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_  _d  toicoom' IwUof  bisownloBBfroiniBe 
-kr  nad  la  ftulL  TV  Montrtat,  17  Jurist, 
»,  >'  '■„  M  En?.  L.  &  E.,  580.  Tlieeedecis- 
■•■  am  rDatnT7  to  tbe  maiilline  rule,  thouKb 
RB^B.  IB  Ihc  former  caw,  tbe  words  of  the 
^aae  itqmtvi  the  constructioD  given  to  it. 
M>  I  hoKB,  Ship.  &  Adm.,  596;  Z  do.,  115- 

i::. 

1  hu  deputure  from  tbe  maritttne  rale,  we 
ftak.  WMOade  is  tbe  Utecaaeof  Chapman  v. 
■Cu.Vdr.  Cb.,  L.  R.iProb.  DiT.,lS7,  whicb 
J  ajrk  lelicd  oo  by  Ibe  counsel  of  The  Ella 
Tirk<r      Id  thax  cue,  ■  colliaioa  occurred  be- 


»-»lV,    ,  

1  ship  and  cargo,  Talued 
£>■«(),  hhI  Tbe  Savcmake  w&s  damaged 
(4.JU1  Tbe  owoera  of  The  VesuvioH  brought 
t^ad  ibrowDcnofTbeSaTeroakeput  ma 
maiilaim.  tbe  lufaBtilDti!  crested  by  the  late 
itlk^aat  Act,  f<w  tbe  old  croes-action.  Both 
nnia  hebg  decUred  in  fault,  a  lefereoce  wa« 
cak  to  tbe  fcgtstrar  lo  aicenain  tbe  damages 

I  ac  ivioQa  pvtiea.  At  this  point,  tbe  ownen 

'.  n*  liaTenikke  filed  s  bill  in  equity  to  obtain 
•■at  bneU  trf  limited  Iiability^roffeiing£.'5,064 
•  acnlneof  tbeir  ablp  at  £8  per  ion;  andob- 
'.uad  ■  demc  for  p«yiiig  Into  court  that  fund 
'  It  ■iiiiil  Tbe  qOEMion  then  aroaeasUtbe 
';^aittca  of  this  fund,  and  for  what  amount 

-i  pair  in  intcnat  abould  be  permitted  to 
-rirfar'diridend.     Sir  Geo.  Jessel,  Hasterof 

^  HaOt.  decided  tbat  tbe  owners  of  the  cargo 
'.'  Ttt  VauTfoB  and  her  master  and  crew  were 
'  .dd  to  laovc  for  half  of  tbeir  loss.  As  to 
'-  bviBvaf  tbe  ship,  his  decision  was  that  the 
MI  antnaat  to  be  proved  was  the  half  of  her 

-^  ta«  tbe  half  of  Ibe  lots  Rustained  by  The 
^<>n«fcr,  •ccnrdinE  to  the  mariiime  rule  as 

-;.»»  npUned.  The  owner*  of  The  Saver- 
:ut  Vp^M,  and  cnnteuded  tbat  their  claim 

■  !  I  nn«HT  <nf  damage  (nigtajned  by  them), 
v^  a  *M  tt,OOI),  tbould  Btand  gooa  against 
ir  ■•vDfn  of  The   Vcsutjob  absolutely,  and 

■  -  - 11  »a  be  dedocted  from  tbe  moiety  of  loss 
I  fMrt  by  The  VCTnviti:',  but  thntthe  owners 

'  ar  Iwtrr  abould  prove  against  tlic  fund  for 
'■fj  (MBv  axrietv  of  loHs  without  deduction. 
11  vovU  Inre  ilie  cttect  of  enabling  them  lo 
-'  if  the  £3.000  aiciiDst  any  dividend  which 
_.rU  >»  awuded  U.  the  owners  of  The  Vesu- 
'  ■•  ladwfiald  ensblr  them  to  get  bock  so  much 
'  .>  la  'iBi  p«lil  Inio  court.  The  Master  of 
'  H  a*  bad  oonddered  this  a  prepocteroiiFi 
ik-K,  tod  trauwT  totbe  meaning  of  the  mari- 

■  Tr  rslt     Bat  thf  majority  of  the  Ijrrdt  Jut- 
'  --  -    -gminsithe  opinion 

..  d  UKdeddon,  and 
'  Tm^  to  ibc  '—""—'  ooDleDded  for  bv  the  ap- 
*^Mi.  Web«ncBnluUTCoaiddemitheres- 
•<•  |>*M  Ir  tbe  rartous  Judgca.  and  are  un- 
•■'«  to  amid  tbe  nadotfoB  tlut  tbe  llaster  of 
*'  lr&  Md  XiOTtf  JiuCmBreaUwktbe  proper 

b  tttom«Mi7tbett>iinaof  Ibe  United  Stales 
»  tol  sBbtoct  lo  Ibe  aamc  disabilities  which 


r  July  82,  iei8.  Rev. 
1  tbat  "Where  cwues 
e  to  the  same  ques- 


tion, are  pending  before  a  court  at  the  United 
Btates,  the  court  may  moke  such  orders  and 
rulee  concerning  proceedings  therein  as  may  be 
conformable  to  the  usages  of  courts  for  avoid- 
ing unnecessary  costs  or  delay  in  the  adminis- 
tration of  justice,  and  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so.'" 
The  power  of  consolidation  here  given  enables 
tbe  district  couris  sitting  in  admiralty  to  pro- 
vide for  cases  of  tbe  kind  under  coosideiation 
in  a  manner  adapted  lo  the  ends  of  justice  and 
the  exact  rights  of  the  pariies.  We  understand 
that  it  is  freely  exercised  by  them.  Atallevents, 
it  clothes  them  with  the  necessary  authority,  in 
cases  of  collision,  to  combine  Uic  suits  arising 
thereon,  into  a  single  proceeding,  and  where- 
both  puties  are  found  lo  be  In  fault,  to  make  a 
single  decree  (as  was  done  In  this  cose},  in  ac- 
coiSance  with  their  rights  and  obligations  as  re- 
sulting from  the  law.  And  even  where  no  cross 
libel  is  filed,  if  the  respondents  In  [heir  answer 
allege  damage  sustained  by  them  in  the  collis- 
ion, and  chu'ge  fault  agsinst  the  vessel  of  tbe 
libelants,  and  pray  a  set-oS  or  recoupment,  in 
case  they  shotud  themselves  be  held  to  be  in 
fault,  we  see  no  Xpod  reason  why  they  should 
not  tuive  the  benSt  of  average  afforded  by  the- 
law,  at  least  to  the  extent  of  the  claim  of  the  li- 
belants. This  would  be  more  in  accord  with  the 
liberal  spirit  in  which  the  rules  of  pleading  are 
administered  In  this  country,  than  a  rieid  ad- 
herence to  the  English  practice  woidd  aiunit  of. 
In  the  case  of  77u  Soj^tUK,  18  Wall,  GO  [85 
XS.  S.,  XXI.,  eiei.  Jfr.  JoiHm  Stroog,  deliver- 
ing the  opinion  of  this  court,  obaerved;  "  We 
do  not  say  that  a  cross  libd  is  always  necessary 
in  a  case  of  collision,  in  order  to  enable  claim- 
ants of  an  oSending  vessel  to  set  off  or  recoup 
the  damages  sustained  by  such  vessels,  if  bottk 
be  found  in  fault.  It  may,  however,  well  be 
qtiestioned  whether  it  ought  not  to  appear  in  tbe 
answer  tbat  tbero  were  such  damages."    As  it 


held  that  ihey  had  waived  any  claim  Tor 
such  damage.  The  suggestion  of  </u«(ieiT  Strong, 
however,  as  to  the  non-necessity  of  a  ^ru«g  libel, 
is  a  very  pregnant  one. 

But  wdving  further  discussion  as  lo  the  prop-  [28] 
er  or  admissible  mode  of  pleading— for  the  re- 
spondenls  in  this  case  did  file  a  cross  libel— it  is 
sufficient  to  say,  that  ihe  forms  and  modes  of 
proceeding  In  the  courts  of  ihe  United  States 
arc  not  such  as  to  interpose  any  serious  diffi- 
culties in  the  way  of  carrying  out  tbe  simple 
rule  of  tLc  maritime  law  with  regard  tc  iverag- 
ing  the  damages  occasioned  by  a  collisicn  where 
both  vessels  are  in  fault.  And  If  they  were,  it 
would  not  alter  Ihe  relative  rights  of  the  parties 
as  settled  by  that  law.  We  have  referred  lo  the 
embarrasanienta  caused  by  tbe  technical  rules 
of  procedure  in  the  English  courts  for  the  pur- 
pose of  accounting  for  their  apparent  depart- 
ure from  the  mariume  mle  of  liability  in  some 

In  conclusion.  It  is  proper  to  remark  that  the 
British  Statutes  on  the  subject  of  limited  re- 
sponsibility of  ship-owners,  as  well  as  those 
which  regulate  the  forms  of  proceeding,  ore  dlt-  . 

fercni  from  ours.  The  rule  of  limitation  as  ad- 
ministered by  us  is  much  more  liberal  lo  the 
ship-owners  than  the  English  rule.  We  only 
make  tLcm  llab'"    "'>ieu  free  from  personal 
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fault,  for  the  value  of  tbeir  ship  after  the  col- 
liaion,  so  that  if  the  ship  U  lost,  their  further 
iiablUtj  is  extinguished ;  whilst  iuEnglaDditia 
maiuteiDed  to  the  extent  of  £3  per  ton,  and  in 
some  cases  £15  per  ton,  of  their  ship's  tDeasure- 
mcnt.  To  apply  to  our  law  the  rule  of  con- 
fltruction  which  V&s  given  hytbeLordgJuitiea 
iu  the  case  of  v.'tapman  v.  NetiierlatuU  Co., 
would  often  result,  and  would  iu  this  case  re- 
sult. In  podtive  iDjusticc.  It  would  enable  the 
owners  of  The  Elu  Warley  to  obtain  full  com- 
pensation for  a  moiety  of  Uieir  loss,  whilst  the 
owners  of  The  North  Star  would  have  to  sus- 
tain both  their  own  entire  loss  and  half  of  that 
of  the  owners  of  The  Ella  Wartey,  whilst  both 
vessels  were  alike  to  blame  for  the  collision.  A 
JTile  which  leads  to  such  results  cannot  be  a 

Applpng  to  the  present  case  the  maritime 
rule  as  wc  understand  it,  it  being  ascertained 
that  both  parties  were  in  fault,  the  damage  done 
to  both  vessels  should  have  been  added  together 
in  one  mass  or  sum  and  equity  divided,  and  a 
decree  should  have  been  pronounced  in  favor  of 
the  owners  of  The  Ella  Warley,  which  suffered 
most,  gainst  those  of  The  North  Star,  which 
suSered  least,  for  half  the  diflereneo  between 
the  amounts  of  tbeir  respective  losses;  for  The 
Ella  Warley,  byherloss,  discharged  her  portion 
of  the  common  burden,  and  so  much  more  as 
the  amount  that  would  thus  be  decreed  In  her 
favor.  Her  delivery  to  the  waves  was  tanta- 
mount to  her  surrender  into  court  in  cose  she 
bad  survived.  It  extinguished  the  peisonal  lia- 
bility of  her  owners  by  the  mere  operation  of 
the  maritline  rule  itself.  As  there  was  no  de- 
cree against  her  owners  for  the  payment  of 
money,  Ihere  was  no  room  for  the  application 
in  their  favor  of  Uie  statute  of  limiced  liability. 
The  owners  of  The  North  Star  do  not  claim  the 
benefit  of  the  law,  and  probably  could  not,  be- 
cause the  fault  of  that  ship  lay  in  her  original 
construction,  and  was  attributable  to  the  own- 
ers themselves.  So  that,  in  fact,  the  question 
of  limited  liability  had  no  application  lo  the 
case.  At  the  same  time  it  is  proper  to  say.  that 
it  is  at  least  questionable  whether  the  benefit  of 
the  statute  can  be  accorded  to  any  ship-owner 
or  owners,  in  the  absence  of  any  claim  there- 
for in  the  pleadings.  Such  claim  must  always 
be  based  on  the  collateral  fact  that  the  loss  or 
damage  was  "  occasioned  or  incurred  without 
the  pnvity  or  knowledge  of  such  owner  or  own- 
ers.'' R.  6.,  sec.  428S,  and  it  would  seem  that 
an  allegation  of  that  fact  should  somewhere  ap- 

Por  in  the  pleadings.  As  no  such  allegation 
made  and  no  claim  of  the  kind  is  set  up  by 
the  owners  of  The  Ella  Wariey,  it  would  be  ex- 
ercising a  greater  latitude  ofindulgencc  to  allow 
it  to  be  set  up  now,  than  has  ever  Deen  asked  of 
this  court  before.  Nevertheless,  as  the  time 
within  which  a  party  may  be  allowed  to  insti- 
tute supplemental  proceedings  for  obtaining  the 
benefit  of  the  law  has  never  been  precisely  de- 
fined, we  have  deemed  it  best  to  decide  the  case 
upon  the  rights  of  the  parties  on  the  merits,  in 
order  to  save  further  litigation  and  expense. 

Sinee,  thxr^ore,  tfie  dterre  of_  ihn  Circuit  Court 
^eat  made  in  preeite  conformity  irith  the  rittet 
mhiiA  we  ham  etpreeted,  it  mutt  be  itgirmed  rtith 
interttt from  ill  dale;  andinatmvehatbothpar- 
tiet  haw  appealed  from  »aid  decree  upon  grtnindt 
which  have  not  been  miUaiiied,  each  party  ihould 


pay  Aeir  otm  ootti  on  M*  appeal;  andthecavM 
timet  be  remitted  to  the  Circuit  Cimrt  for  tueh  far- 
ther proceedings  at  maj/ be  in  aoeordaneeailAtato. 

True  oopr.    Teat ; 

JanMB  H.  HcEeimer.  Clerk.  Sui>.  Oourt,  H.  B. 

ctted-un  n.  8..  m. 


JOHN  H.  CLABK  et  au.  Claimants  of  the 
Steamer  New  Oblbakb,  Her  Tackle,  etc 
AppU., 

JOHN  8.  WEEKS,  JAMES  W.  PITCH  bt  al. 
(See  S.  C.  "  The  HTno  Orteans,"  U  Otto,  IS-iau) 
Finding!  tffaU — admimon*  of  part  owner. 

1.  The  flndlngs  of  the  drcult  court  that  a  stesm- 
er  was  wholl;  in  fault  for  Ita  oolUoioo  with  a 
schooner  are  oonoluslve  here. 

X.  The  teatlmonr  riven  In  one  suit  by  one  of  tfas 
part  owners  of  a  sctaooner  as  to  the  extent  anil 
thIus  of  Its  repsln  la  not  evidence  In  another  auK 
affalDst  bis  co-owneis,  who  are  laecelr  lenaata  In 
ootomon  with  him  am]  not  partneiB. 

Argued  Oct.  tn,  18SS.        Decided  Xoti.  6,  ISSi. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  dis- 
trict court,  by  the  appellees,  to  recover  dam- 
ages resulting  from  a  collision. 

The  district  court  entered  a  decree  in  favor 
of  the  libelant!  for  1116,682.87,  with  Interest 
and  costs.  Both  parties  having  appealed,  tba 
court  below  found  the  following  facta  and  con- 
clusions of  law: 

Finding*  of  fbeti. 

1.  A  little  after  five  o'clock  in  the  morning 
of  the  6th  of  September,  1874,  a  collision  oc- 
curred between  the  schooner  AUie  Bickmore, 
owned  by  the  libelants,  and  the  steamer  New 
Orleans,  'in  the  Atlantic  Ocean,  about  forty 
miles  southeasterly  from  Cape  Henlopen. 

2.  The  schooner  had  a  carrying  capacity  of 
over  six  hundred  Ions,  though  she  registered 
only  three  hundred  and  ninety  or  thereabouts. 
She  was  leas  than  a  year  old,  and  bound  on  a 
voyage  from  Femanoina, Florida, to  New  York, 
with  a  full  load  of  pine  lumber,  stowed  below 
and  on  deck, 

8.  The  steamship  was  246  feet  loni  and  of 
1448  tons  burden.  She  was  on  one  oi  her  reg- 
ular trips  between  New  York  and  New  Orleans. 

4.  Wben  the  collision  occurred  It  was  broad 


wind  was  very  light  from  the  southward'  and 
eastward,  but  a  considerable  swell  was  roUiof; 
from  the  southeast. 

6.  The  couTEcof  theschoonerwasabout  NTE. 
by  N.  She  had  all  sails  set,  but  there  was  not 
wind  enough  to  keep  them  full,  and  she  was 
not  making  more  than  a  mile  and  a  half  or  t^vo 
miles  on  hour.  Her  lights  were  properly  set 
and  burning,  and  she  was,  in  all  resoecls,  well 
equipped  and  manned. 

NoTa-OoIIMon;  rloWa  of  ricom  and  wKHnff  ee*- 

$tl»  ■MOi  Ttferenee  U>  wieh  ouer,  — ' ' ' —  ■— "• 

mwMnff.   Bee, noU  toBt.  Jtdm  i 

How.),  SB. 


FaineTia  U.B.  ao 


ly  Google 
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K  of  the  Bteuner  wu  kbout 


T  i  W^  ami  hergwed  eleven  inilei,  oi 
»n,  M  hoar.  Iliis  «■«  full  speed, 
iwi  ■hnam  befoce  the  coUinoD,  he 


B.by 
I  little 


About 
I,  her  look- 
•w  mm  witbdnwn  tnm  his  stolioD  od  the 
iuKM^  Mid  wt  to  work,  with  all  the  other 
»•  a^  OB  wMch,  wwdiing  decks.  The  sec- 
ad  oSnr.  witoae  walch  it  was.  was  with  his 
Bn  ■![■  I  iiitfmtiiij;  their  work.  From  the 
tar  ikt  kyikota  was  withdrawn,  there  was  no 
•r  ate  MNild,  in  mj  respect,  perfonn  that 
ixt  aoefit  the  man  at  the  wheel,  and  he  did 
M  aattfrer  tbe  ichootier  until  his  attention 
WW  raOid  to  her  lij  tbe  mate,  at  the  time  and 
J  ar  HumeT  heranaf  ter  staled. 

7  Wb^  the  Teasels  were  two  or  three  miles 
cM^  the  iiramrr  was  discovered  and  dulr  re- 
MVaJ  bf  tbe  lookout  on  the  schooner.  From 
OK  tinr  Ae  was  cloaely  wat4;hed.  The  schoon- 
w  v»>  kept  cteadilf  on  her  course  unlil  tbe 
•B^rr  waa  not  more  than  seveti  or  eight 
ksrtin]  feet  awaj,  when,  ttie  danger  of  col- 
Wa  tviB^iinmiiient,  the  second  male  who  was 
■  4n-k.  cave  an  order  to  luff,  and  at  the  s&cne 
xar  £alln)  oat  an  alarm  lo  the  steamer;  but  be- 
*  ^  iBT  naterial  change  in  her  coutac  had  been 
^dr  1^  TBMels  came  together. 

•  TW  (elMwiiieT  waa  not  ieen  at  all  from  tbe 
*aa»i  oDtil  tbe  second  mate,  bearing  the  cry 
-t  abna  wturli  came  from  her,  stepped  from 
«Vn  W  waa  standing  on  the  main  deck  to  tbe 
■w^nanl  ade,  and  saw  bcr  close  upon  him.  Re 
^L»filHic4>  ran  up  from  the  main  deck  into 
'k  wkrrJ-ki)U<^,  wbere  be  ordered  ibe  wheel  to 
|»«i  tt  tbr  ^unc  time  Bwisting  to  port  it  over 
L^wtl.  Tbe  osdcr  to  port  aroused  Ibe  csp- 
ks,  who  waa  in  a  room  opening  out  of  the 
wv-t  ^«r.  and  be,  without  stopping  to  put 
■r^^^  OB.  ripened  his  door.  and.  seeing  the 
•rkaan-.  ranc  the  pcoper  bells  tu  slow  and 
«i9  Brf'iTT  tbe  coune  of  the  sleamer  was  ma- 
d  hf  Ibe  jponing  of  Ibe  nheel, 
was  aensib]  J  affected,  she  struck 
'  on  tbe  port  bow,  between  Ibe 
wn  aad  the  cat-bead,  and  cut  into  her  about 
9a*ST  feat  ca  a  line  but  allgfatlv  angling  across 
At  kwl  Tbe  wound  ext^ded  vetr  nearly  to 
^  I  *rmaM.  and  to  within  four  feet  of  the 

t  ii  isbiin  llint  Ihr  itfiim  iTiinlr  Tin  niliniiii 
•r  ativw  aad  tarried  ber  to  the  Delaware  kreak- 
■■>!  Fru^  tbere  she  was  taken  by  a  lug  to 
^kdetaitta,  where  the  waa  unloaded  and  oer 
«rr*  tafe^  on  iio  Xew  Tork.  She  wasalso  put 
a  I  uali  and  irtUtd  at  that  pcirt. 

I*  TW  awognl  of  damage*,  as  stated  by 
»  rtr^mimiamn  la  bis  report,  is  sustained  by 
.*  •  eAts.  euwpt  the  item  of  $  1 ,000  for  dam- 
V«  »•  tbe  Martoani  liile.  As  lo  thai.  Ibe  eri- 
•wv  lai'iws  IbM  wbea  tbe  repairs  weie  com- 
wnvi  tW  Tuitl  was  lo  as  good  general  coU' 
t-^a  m  ifee  wan  before  the  collision,  and  that 


<  dedortlon  of  fauo  for  in- 
^«w  ■*  *aiBC.  luU  ooapenaatkMi  will  be  made 
* '  ^  Mfi*3  *><  (he  Harboard  side. 
CftiHmtiMu  ^  Law. 
:  T^M  the  (iiaWofi  waa  caused  solely  by 
te  'aah  ii  TW  Xew  IMeans  hi  not  keeping  a 
"~      I  Wtkont.  and  tat  not  sedng  the  schoou- 


eat  on  (14,036.92  from  the  date  of  that  decree, 
at  tbe  rate  of  0  per  cent  per  annum. 

As  both  paitlea  have  appealed  and  tbe  decree 
below  is  sustained,  the  costs  of  Ibis  court  must 
be  equally  divided  between  the  parties. 

Whereupon  the  claimants  appealed  to  tbia 


Mr.  Jmiiea  Flald  delivered  tbe  opinion  of 
the  court: 

The  findings  of  the  circuit  court,  which  are 
conclusive  here,  show  that  tbe  steamer  waa 
wholly  in  fault  for  Its  collisioQ  with  the  schoon- 
er; and  she'  was,  therefore,  justly  condemned 
to^y  all  the  damages  inflicted. 

The  only  question  open  for  our  consideration 
arises  upon  tne  exception  to  the  exclusion,  by 
the  commissioner,  of  the  testimony  given  in  an- 
other suit  by  one  of  the  part  owners  of  tbe 
schooner,  as  tv  the  extent  and  value  of  its  re- 
pairs. The  exclusion,  we  think,  was  correct. 
The  statements  of  tbe  part  owner,  ezpres^g 
his  judgment  as  to  the  matters  upon  which  be 
was  examined,  could,  at  most,  bind  only  him- 
self. They  were  not  evidence  against  bis  co- 
owners,  who  were  merely  tenants  in  common 
with  him,  not  partners.    Story,  Part.,  sec.  458. 

Decree  qfflrmed. 

Tnie  nop;.    Test : 

James  B.  UoKeoner,  Qerk.  Sup.  Court,  V.  8. 


GEORGE  H.  BAYLY.  Individually  and  aa 
Exr.  of  R.  U.  Batlt,  Deceased,  Ftff-  •'» 


WASHINGTON  AND  LEE  UNHTERSITY. 
(Seea.a,isotto,u-ia.) 

CompotiUon  in  bankruplq/ — ttatitte. 


chaive  or  the  bankrupt  tnun   debts  arWnB  from 
fraud  or  nowina  out  of  a  tlduclarv  relation. 

£.  aeottoQ  not  the  Aot  of  June  a  IBTt,  eh.  8B0, 
which  doclara  suob  a  oomiKMltlon  to  be  binding, 
iloea  not  repeal  seotlon  5U7  of  tbe  Hevlscil  Statutea. 

[No.   10.] 
StOmiOed  Oct.  10.  ISSi.    Decided  Not.  6,  lS8t. 


Louislaiia. 

Tbe  bisiory  and  facta  of  tbe  case  suffldendy 
appear  In  Ibe  opinion  of  the  court 

Matn.  John  H.  Kvimard,  Jamet  Lown- 
de*  and  WUliam  W.  How*,  for  plaintiff  In 


Mr.  Juttiee  lUllar  delivered  the  opinion  of 
the  court: 

In  tbe  Second  District  Court  of  the  Parish  of 
Orleans,  in  tbe  matier  of  tbe  ntcceaalon  of  R. 


SUTRZUE  COQST  OP  THE  UmTBD  STATBB. 


Oct,  Tetuc, 


H.  B»ylf ,  there  was  an  oppofdtion  to  the  homol- 
a««ioQ  of  the  account  presented  by  Qeoige  H. 
&3i3,  executor  of  said  R.  H.  ^v)j,  bj  the 
Washington  and  Lee  Univenitj,  Wnicti  was  a 
lentee  under  the  will  of  the  deceased. 

This  opposition,  so  far  as  the  case  before  us 
is  concerned,  was  to  an  item  of  $18,031.79, 
which  that  court  decided  to  be  a  debt  from  the 
Ann  of  Bayly*  Pond,  the  members  of  which  had 
been  declared  bankrupt,  and  In  regard  to  whom 
a  resolution  of  composition  by  the  creditors  hod 
been  confitmed  by  the  Disi^rict  Court  of  the 
United  BtalM. 

The  plalntUT  in  error  here  relied  upon  this 
compoution  as  discharging  him.  both  as  ex- 
ecutor of  the  estaU  of  his  brother,  and  as  a 
memtter  of  the  partnership  of  Bayly  &  Pond, 
from  llabilityfortlieilem.and  the  Inferior  court, 
accepdnf  this  view  of  the  matter,  made  an  or- 
der that  It  should  only  be  paid  in  due  course  of 
administratlou. 

On  appeal  of  the  Washington  and  Lee  Uni- 
versity, the  Supreme  Court  of  Louisiana  de- 
cided that  the  item  represented  a  debt  by  the  ex- 
ecutor, of  a  fiduciary  character,  which  was  not 
Ixured  by  the  composition  order,  and  directed 
a  judgment  agsinst  Bayly  in  cash  for  the  i 
01  it,  to  which  judgment  this  writ  of  i 
prosecuted. 


order  of  tbo  district  court,  operates  as  a  dis- 
cttar^  of  the  bankrupt  from  all  his  debts,  in- 
cludmg  those  arising  from  fraud  or  growing 
out  of  a  fiduciary  relation,  as  well  as  others, 
was  decided  adversely  by  this  court  some  two 
years  after  the  present  wilt  of  error  was  sued  out. 
In  the  case  of  wamot  v.  Muibie,  108  U.  8.,  217 
[XXVL.  588]. 
It  is  there  he 

prehenslve  ten ^., 

Stat.  stL.,  182],  inits  17th  section  declares  such 
a  composition  to  bebinding,  it  was  not  intended 
to  repeal  section  5117  of  the  Revised  Statutes, 
whid)  enacts  that  "No  debt  created  by  fraud  or 
embezzlement  of  the  bankrupt,  or  by  hia  de- 
falcatlon  as  a  public  officer,  or  while  acting  in 
[13]  any  fiduclai;  character,  shall  be  lUscharged  by 
proceedings  in  bankruptcy." 


discharged  by  the  proceeding  in  bankruptcy, 
and  he  is  left  to  account  with  the  court  in  that 
chaiscter,  as  though  no  composidon  in  bank- 
ruptcy had  been  made.  Whether  in  that  ac- 
counting he  was  executor  or  not,  and  whether 
as  such  executor  he  had  so  dealt  with  the  item 
in  question  as  to  be  reUeved  ol  liability  as  ex- 
ecutor or  to  be  bound  for  it,  are  matters  de- 
pending on  the  application  of  the  law  of  Lou- 
isiana to  the  facts  of  the  case,  and  involve  no 
question  under  the  banknipt  law. 


James  H.  HoEenney.  Cte-k,  Sup-Oonrt,  U.  B. 


THE  SHIP  STERLING.  E.  A  A.  Skwau, 
ST  AL.,  Owners,  and  (he  TOW-BOAT 
EQUATOR,  8.  &.  J.  M.  FLAmnoAM,  Owo- 
ers,  BTAi.,4]V<> 


R.  M.  PETERSEN  et  al. 


(See  8.  a,  "  Tfc« 


"TheSterllnoand  I 

NT,S48.1 


The  Eqwitor,"  16  Otto. 


o(thelos,but  the  „_ 

portloDed  equalli'  between  the  two  oSendlng  ti 
aels,  the  rislit  beui^  ™-»™»^  •«  ^^^  «v«i«.* »«  *. 
leot  the  cotlre  amoui 


Its  It 


the  libelant  tc 

tiom  either  of  them  to  tbe 
■  —  ■  "  ottbelnabU- 


tt  called  to  an  oblectfon  t« 


ezteat  of  ber  sUpulated  value.  In  oaa 

"    of  the  other  to  respond  for  ber  ponton. 

he  attention  of  the  oourt  below  was 

•-'--•' —  •-  the  form  of  llsdeairee, 

ivned  here,  each  patty 
par  his  own  costs  In  thle  court. 

npjo. «.] 

Argaed  (kt.  ti,  ISSS.        Decided  A'oc.  6,  J8SS. 

APPEAL  from  the  Orcuit  Court  of  the  United 
Stales  for  the  District  of  Louisiana. 
The  libel  in  this  case  was  filed  in  the  Dietrict 
Court  of  the  United  Slates  for  the  District  of 
Louisiana,  by  the  appellees,  to  recover  damages 
resultingfiom  a  collision.  The  trial  resulted  in 
a  decree  in  favor  of  the  libelants  for  $8,265.35, 
with  costs.  This  decree  having  been  alSnued, 
on  appeal,  by  the  court  below,  at  each  of  two 
trials  m  said  court,  the  owners  appealed  to  thi» 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Matrt,  J.  Wftrren  Conlaton,  C.  B.  Sin- 
lUtoa,  B.  n.  Browne  and  WiUiam  L.  Putnam, 
'or  appellants. 

Mettri.  Joseph  F.  Bomor  and  WiUiam 
J.  Benediet,  for  appellees. 

Mt.  Chief  Jvttiee  Wait*  delivered  the  0|^- 
ion  of  the  court  : 

This  was  a  suit  in  admiralty  against  the  ship 
_%rling  and  tow-bost  Equator,  for  damages 
sustained  by  the  barque  Sif ,  in  a  collision.  BoUi 
the  ship  and  tow-boat  were  found  to  be  in 
fault,  and  they  were  condemned  in  tolido  fcr 
the  whole  amount  of  the  loss.    From  a  decree 

that  effect,  this  appeal  was  taken. 

It  is  conceded  that,  upon  the  facts  found,  the 

vners  of  The  Sif  are  entitled  to  a  decree  against 
thesliipand  the  tow-boat,  as  both  were  in  fault. 
The  well  established  rule  In  such  cases  is  to  ap- 
portion the  damages  c<)ually  between  the  two 
offending  vessels,  tho  right  being  reserved  to 
the  Ilttelant  to  collect  the  entire  amount  from 
either  of  them  in  case  of  the  inability  of  the 
other  to  respond  for  her  portion.     The  Watlt- 


IfOTC— OoIIMoTi;  damago  icfure  (wo  chkIs  ore  at 
tat4tt/or  infuruto  o  IMrd.  See,  not«  to  The  atr  of 
Hartford  v.  Bideout,  ST  D.  BTTZXiy.,  esa 

108  C.  8. 


^AM*  V.  CIU7TESDE35.    TTeeth  V,  JIor.TOAOE  Secukitt  Co. 


'w  «■•  a^Bd  bot'i  voskIs  for  Uk  full  amount 
;  'it  Idh,  ii  <boulil  be  modified  so  as  to  be 
n.m  TSe  Sierliiis  and  The  Equator,  and 
-  s  le^ncIiTe  !4.ipul>lor«,  severalty,  each  for 
•  fa>tf  c4  tbe  eotirc  damage  and  <x>sts,  anv 
lix.n  nt  FDcb  half  which  the  libclaot  slinll 
.  ■  *  »!■**  to  enforce  against  either  vessel,  to 
«  "•^  !  T  tbe  oUter  ves^  or  her  stipulBtors. 
L'  .  lip>  atX  appear  from  llie  record  that  the 
-.;-  «i>-f  the  coon  below  n-as  called  to  this 
>~  '  -o  In  tbe  fortD  of  the  decree,  each  parly 
r  .    w   miuirvd  to  pij  his  own  eosls  in  thi'a 

.".    ■  rr-T  iif  t!  '  I'irruit  Court  it  retxr$al  and 
■  -T»»   rrtuim-'Ud,  irilA  iittlruetioiu  lo  (nter  i 
■rw  ••'■•  -It  ,  ■•  a^f-rdanee  m'CA  tliit  aptaion,  udil- 
.•,•  t.irrTM  t  •  t'lf  dittt  of  wueh  entry. 

JKs      H.  Nokramry,  OerlC,  Bup.  Court,  V.  B. 


ADAXS.  Tnutee,  axi>  C.  C.  HARRIS, 
in  Bankraptcy  of  W.  T.  Weateb, 
;,  Aiiptt. , 

TH03IAS  J.  CRITTENDEN  et  al. 
(Sec  a.  c  u  ono,  sn.  sn.) 

I  atxiouni—Jfdcml   quation. 


for  the  rertew  of  the 

, IntiltordMrlctoourtc, 

i  xar  I  it»  tg  tbe  tamtXtft  in  dispute,  eicluslvu  of 

[So.  806.] 
•*.  Um  :  Oet.  ,-*:,  1882.    Daided  Sov.  G,  ISSt. 


■MflC7  and  facts  of  tbe  case  suffideDtly 
a  tbe  rmbaoa  of  tbe  court. 
>-  inOteM   K.  MeAlUstw,    Jr., 
Ik  PM(k.  aDd  H.  E.  Jontt,  for  ^)pel- 

•  D»vld  P.  Lmria  and  J.  B.  Moore. 


Tt:  rtff  Jt^tctWrnOm  delivered  the  opin- 
SB  'i  ttc  CMinr 

Tk«>  eMw  «■>  ntbmitted  under  Rule  20,  but 
IK  krmiat  tiHoIhe  recmd  we  find  that  we  have 
■r  ;w«rfirti(K.  Tbe  full  waa  b^:uD  In  eqtiitj 
w  aa  aiiiaee  la  bsfikrupUT  and  a  purchaser 
4  -maia  Imads  •old  underanorderof  the  bank- 
•v^  man,  lo  rotnln  ib«  defendant  CritlendeD 
V>«fal«ni(adecReln  hia  favor  afcatnM  tbe 
a^^Mtj  for  fl.8ieLM,  and  the  defendant, 
^  Mir,  froa  CMfonring  anoUter  decne  In  ber 
'^••vS*  tS.M^.lU.  T&dectwa  to  be  enjoined 
~    *  ~e  and  distinct  from  each 

'  acuitinxti- 


•t  prvardlatam 
v.O*3mi.»C. 


tuled  by  the  defendant,  Crittenden,  alone,  and 
the  other  in  a  suit  by  the  defendnnt,  Weaver. 
Tbe  two  suits  presented  Eubalantially  the  same 
questions  ti'i  adjudication,  but  they  were  in 
all  other  respects  distinct.  The  two  decrees  were 
rendered  on  the  same  day.and  draw  interest  from 
March  C,  1879.  Tbe  circuit  court,  in  the  pres- 
ent unit,  oathe^tbof  Uctobcr,  1861,diimissed 
the  bill,  and  from  a  decree  to  that  effect  ihisap- 
peat  was  taken. 

The  case  comes  clearly  within  the  rule  stated 
c.tthe  present  Term  in  JEr;ia/fe  7?.  E.  Co.  [ante., 
78],  to  the  effect  that  distinct  decrees  in  favor 
of  or  against  distinct  purties  cannot  be  joined 
togive  this  eou;t  Jurisdiction,  but  if  Ibey  could, 
these  appellants  would  be  in  no  better  condition, 
because  llie  aggregate  of  the  two  decrees,  with 
interest  added  to  the  date  of  the  dismissal  of 
the  bill,  is  less  than  (0,000. 

The  mere  fact  that  the  matter  in  dispute 
arises  under  tbe  Constitution  or  laws  of  the 
United  Stales,  or  treaties  made,  does  not  give 
us  jurisdiction  for  the  review  of  the  Judgments 
or  decrees  of  the  circuit  or  district  courts.  If 
the  value  of  the  matter  in  dispute  insuch  cases 
does  not  exceed  $S,000,  we  cannot  consider  ihem 
anv  more  than  others  in  wliich  the  amount  in 
value  is  less  than  our  jurisdictional  limit. 

DUmitted. 

T^ue  eopf.    Test : 

Jbdmb  H.  UcKenuer,  Clerk,  Sup.  Court,  Q.  S. 

cited-ioau.s.,Bffi;  io8u.a.5is.  uou.s„an. 


OEOROE  WEETH  bt  al.  AppU., 


rSee8.a.lBOttD,<lOl>,aiB.j 
JnritdieUon  on  dMHon  of  opinion. 


TblB  oourt  has  no  Jurisdiction  on  a  oertlflcate  of 
dlvWoD  of  opinion.  oDlen  tbe  qoestloiiB  oertlfleil 
are  of  law  and  not  of  fact;  nor  where  Die  whole 
oatetscemftedupforadjudicaUon,  instetul  of  tin- 
Kle  points. 

[No.  887.] 
Submitted  Oft.  SG.  I8SS.     Dceided  A'oc.  6, 1881. 

APPEALfrom  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Nebraska. 
The  hiatoiy  and  facts  of  tbe  case  suffldently 
appear  In  the  opinion  of  tbe  court. 

MemrM.  iohn  M.  Thnrston  and  C.  A. 
Baldwin,  for  appellants. 

Sfettri.  9,  D,  C»mpbell  and  S.  E.  Brown, 
for  appellee. 

Mr.  Chief  Jiatice  Walte  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  bv  appeal  on  a  certifi- 
cate of  division  after  a  decree  in  accordance 
Sf  ith  the  opinion  of  the  oresiding  Judge,  as  re- 
quired by  section  660  of  the  Revised  Statutes. 
The  value  of  tbe  matter  In  dispute  is  less  than 
95,000,  and  we  have,  consequently,   no  juris- 


4*  NOn«L 


D.  5.  (10  How.)  H. 


.,GoogT^ 


5  Unitkd  States, 


s  certified  a 


The  controversy  is  as  to  whether  certitin  notes 
sued  on  are  usurious,  lnlhepro2re«8of  thecause 
a  reference  was  made  W  one  of  the  maaters  of 
the  court  "  To  report  on  the  law  and  the  facta 
as  shown  by  the  pleadin;^  and  the  proofs  here- 
in." The  master  reported,  stating  the  facts  he 
found  and  hts  conclusions  of  law  thereon.  To 
this  report  exceptions  werefiled  by  both  parties, 
on  the  ground,  among  others,  that  the  facts 
r —  1  __  J  _._._j  — ^  jjqj  sustained  by  the  evi- 
earing  of  the  cause  by  the 
-e  divided  in  opinion  on  the 


proof  of  the  e   . 

Iiandwritlng  "  of  the  opposite  |iBn)',uiu»  ui  lu 

darlt  la  died  "denying  the  aune."    Held,  tbai  il 


duplicate  bj 


found  and  stated  n 
the 


lee.     Upon 
rt,  the  Jud| 


2.  Whether  the  master's  report  should  in  all 
things  be  afflnned. 

These  are  the  questions  certified  to  us. 

The  rule  is  well  settled  that,  to  give  us  jnris- 
dlctioD  on  a  certificate  of  division  of  opinion  the 

Suestions  certified  must  be  of  law  and  not  of 
ict.  Wil»on  V.  Bamiim,  8  How.,  262;  I>enni»- 
toun.  T.  Stewart,  18  How.,  568  [50  U.  8.,  XV., 
4001;  SiUimaa  v.  Bridge  Co.,  1  Black,  584  [66 
U.  S.,  XVU.,  8*l;i>8n»y»v.  fl.  if.  &..  3  Wall.. 
2d4  [70  U.  8.,  XVIIl..  2351;  Brnbtt  v.  Brotat. 
4  Wall.,  a  (71  D.  8.,  XVHI.,  887].  We  cannot 
in  this  way  be  called  on  lo  consider  the  weight 
or  effect  of  evidence.  It  is  equally  well  settled 
that  we  caunot  take  jurisdiction  where  the 
whole  case  is  certified  up  for  adjudication  in- 
stead of  single  points.  U.  8.  Bailey.  S  Pet.,  273; 
Nenmitk  v.  SMdon.  6  How.,  43. 

The  certificate  in  this  case  Is  manifestly  sub- 
ject to  both  these  objections.  The  counsel  for 
the  appellants  opens  his  argument  with  the 
candid  statement  that  "  The  first  question  sub- 
mitted depends  on  the  solution  and  determina- 
tion of  the  second,  lo  wit:  whether  the  master's 
report  should  ill  all  things  be  sustained:"  that 
is  to  say,  whether  the  evidence  supports  the 
findings,  and  If  It  does,  whether  tiie  master 
was  right  in  his  concliLsions  of  law.  This  cer- 
tainly presents  the  whole  casefor  adjudication, 
and  {nvolvesaflndingofthefactsbythiscourt. 
TU  appeal  i»  diimitied  for  nxini  ofjuri»dic- 

Tnieoopr.    Test: 

James  H.  HcKennef,  Clerk,  Sup.  Court,  U.  8. 


0AKE8  A.  AMES  et  al.  ,  Survivors  of  Them- 
selves and  Oakes  Ames  and  Oliteb  Ames, 
Deceased,  Copartnets,  under  the  Firm  Name 
of  Oltvib  Ames  &  Sons,  Hfft.  in  Err., 

ICHABOD  L.  QUIMBT 

(Bee  8.  C.,  U  Otto.  34M4S.) 

Michigan  praeUee-^proof  of  execution  of  inetru- 
meni — eeideMe  of  guaiiti/  of  goods — charge  to 
jury — teeond  vmt  of  ertor,  practice  on. 

1.  A  rule  of  court  jovemlnK  the  pleadlnoB  and 
practice  In  Mlcblnn  protldea.  that  wbere  a  defend- 
ant Insists  on  a  culm  br  way  ot  eet-«ff,  founded  un 

•Head  notes  by  Mr,  Jmtict  Bi^tchford. 


want  of  such  aOdavit  does  not  preve 

dupUcMe  of  an  iD- 

, by  him  and  the  de- 

feDdant  differed  In  Its  oontenti  from  tbe  one  re- 
tained by  the  defendant. 

2.  The  quality  of  goods  fumisbecl  at  a  given  tbae 
by  tbe  plolntlll  to  tSe  defendant  bemg  l,i  question. 
Ills  competent  for  the  piaindff  to  show  that  the  qual- 
\tr  of  like  artlclce  furnished  at  the  same  time  by 
hun  loanotber  party  was  good.  If  such  erldeoce  be 
foUowad  by  evidence  that  the  goods  fumlabed  by 
bim  at  that  time  to  such  other  party  and  tbe  goods 
fumlelied  by  him  at  that  time  tothedefandant  were 
of  tbesame  kind  and  quality, 

3.  Where  the  state  of  tbe  evidence  la  suoh  that 
there  la  no  queetlon  tor  the  Jury  as  to  a  given  mat- 
ter, a  chun^e  and  a  refufal  to  obarge  In  regard  to 
\.  — _ . 1 Bthey  work 

„ a>uld  not  re- 

-e  goods  tban  bis  bill  of  partlculaTS 


what  were  the  contents  ol  .    .   . 
but  It  appearing  that  tbe  plaintiff  chu 
— "—-'--in  It  In  that  respect,  held  ui 


wttbaseoood  ]udgniPDt,thla  cc , _._ 

of  error  to  review  the  secoBd  Judgment,  review  Ita 
own  ^dgmeut  on  the  Qrst  writ  of  error. 

[No.  68.] 
Argued  Not.  1,  t,  18St.    Decided  Nov,  IS,  188t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  o — ■ 


Mr,  Ju«(ic£  Blatchibrd  delivered  tbe  opio- 
ion  of  the  court: 

The  defendant  in  error  brought  this  suit 
against  the  plaintiffs  In  error  In  July,  1872,  in  a 
court  of  the  State  of  Michigan.  It  was  removed 
into  the  Circuit  Court  for  the  Western  District 
of  Michigan,  in  August,  1872,  before  the  dec- 
laration was  filed.  Tbeactlonisastumpfft.  The 
declaration  claims  ;$25,000  for  goods  sold  and 
delivered,  and  a  like  amount  for  money  had 
and  received,  and  fl5,000  for  interest.  The 
plea  was  rum  attumpait  with  a  notice  of  set-oS 
to  the  amount  of  (25.000,  and  a  notice  that  the 
goods  alleged,  to  have  been  furnished  by  the 
plaintiff  were  furnished  under  a  special  contract 
that  they  were  to  be  of  first-class  quality,  and 
that  they  were  not.  A  further  notice  under  the 
plea,  ^eged  that  the  goods  furnished  were  fur- 
nished under  three  several  contracts,  made  Jan- 
uarj-  a,  186fl,  January  27,  1866,  and  December 
25, 1866,  for  the  furnishing  by  tlie  plaintiff,  to 
tbe  defendants,  of  shovel  handles;  and  that  the 
plaintiff  did  not  fulfill  the  contracts  as  to  the 
quality  of  the  handles.  In  April,  1875,  the  suit 
was  tried  by  the  court  without  a  jury.  On  the 
findings  of  the  court,  a  judgment  was  rendered 
for  the  plaintiff  for  ^7,825.62.  The  defendants 
brought  the  case  to  this  court  by  a  writ  of  er- 
ror, and  the  judgment  was  reversed  and  tbe 
cause  was  reinanded  to  the  circuit  court,  with 
106  U.  S. 


<hw>fc—  to  mwaid  ft  new  triaL  The  deddon 
.4  ihbcnmis  iei>onedln»6U.8..B24  [XXIV., 
MS).  Tht  mlj  qoMtioD  there  pieieiiled  and 
dMOMlnMlwMaato  tbe  pnpti  construction  of 
>  ■f(«ui  contnct  made  between  the  parties 
iaanvj  I.  1M5,  in  a  pardcaUr  not  now  im- 
mtuuL  lie  oonrtractlon  put  br  the  court  be- 
W  ^na  that  contract  was  hela  to  have  been 
■RHeoM.  The  am  waa  tried  a  second  time 
Mvc  a  joiT  in  April,  I87S.  The  juir  found 
a  ■HdiM  fnr  the  ^aintUt  for  |13,8ie.GS,  and  a 
11m  mini  was  rendered  against  the  de- 
""         '  ■  this  iuilKmeot, 

-  •--- ---t. 

a  signed  by 
the  defctni- 
d  delivery  of  shovel 
taodV*  *hipp«]  to  Uie  defendants'  Ann  and  re- 
Ttir"!  I'_v  it  >i  North  Ea^ton,  Massachusetts ,  at 
^  CMie*utd  in  tbr  quantities  therein  set  forth, 
.mm£.  in  l^->.  15,807  down,  in  6  items,  in  May 
uJ  J-j)r:  in  IWe,  10,188  dozen,  in  13  items, 
,=  JciM.-.  JoIt,  August  and  September;  and 
..42  (kum,  m  8  items,  in  November  and  Dc- 
twmlKT.  up  to  the  20th;  in  1867,  83,614  dozen, 
a  f7  itnii>,  in  erery  month  but  January,  No- 
iwiSa-  aod  December;  and.  in  1868,  11.113 
ceacn.  in  11  heniK,  in  April,  May,  July,  Sep- 
whT  and  October.  The  stipulation  stated 
■feaf  ibr  dates  given  were  tlie  d^e«  of  the  ship- 
MrU  bf  rail  &Dm  Michiean  and  Canada;  that 
nr  il^n  of  the  receipt  by  the  defendants  at 
V«fh  batm  woe  Oneen  day*  later  than  the 
•  ■ual  dat«a  of  diiptnent;  and  that  the  plaint- 

0  adadnod  payments  on  account  of  said  han- 
4h*,  at  the  date*  and  in  the  sums  specified  there- 
Arria  the  Mipalation,tbe  payments  amountine 
»  CAin.'ia.  ^Theatipalatioii  coocludedwitfi 

m  af  oTMald,  and  all  other 
X  Btjpalaled.  are  left  open  to 
thcrand  further  evidence." 
wn  examined  as  a  witness  on 
a  behalf.  On  his  crow-eia  mination  he 
nd  thai  then  was  a  contract,  signed  by  the 
»  tot  lf<S.  for  bandleH.  The  contract  be- 
sr  ^i-wii  til  him,  he  "identified"  it,  as  the  bill 
a,  and  It  was  read  in  evidence 
It  bore  the  date  of  January 
:  t*Vi.  Tbe  plaintiS  rated  his  ca.<ie,and  the  de- 
ftmAHCa  latroduccd  loOimony  and  rested  tbeir 
«*«*r  Oae  of  ibe  defendant  testified  that  he 
m^  Ihv  raairact  of  IMS.  and  it  was  made  in 
^  «*^usfc.  and  be  staled  who  were  preacnt. 
T^ite  pUMiff,  beiufT  recalled,  testified, wlth- 
«a  ••Sjpaoaa,  that  the  cnoiracl  daiud  January 

1  I^S.vaanolMfiMdoDlhaidav — onlbeevcn- 
&r  -1  tlHt  day.  He  was  then  asked:  -When 
•»  Hai  coaUicI  st^Ded  T"    The  defendants 

»tkm  qaatioa  on  the  ground  that  "It 

"  ""*  ' — Mlerial,  and  there  had 

1  tij  aOdavit  or  othcr- 
>  it  ',bc  pvcatiaa  of  the  contract,  and  it 
"   The  plaintiff  replied  that 
f  thr  exerutian  of  the  contract  was 
,     .  o  show  the  time 

a  of  the  contnct  was  on  Sun. 
^-    wkwk  avnUa  the  contract."    The  court 
.      d  the  defendants  ex-  < 
■  then  anxweml  that  the  j 
d  and  ddlrered  on  Sunday, 
"~g  the  hour  nod  the  place,  I 


ya»<toaa  o<  fart  » 
^  jofT  and  for  o 


and  giving  particular*  as  to  who  were  presoit 
and  what  was  doiw.  The  defendants  then  gave 
testimony  by  three  witnesses  to  contradict  the 
plaintiff.  The  defendants  now  contend  that  the 
court  erred  in  permitting  the  plaintiff  to  testify 
that  the  contract  was  executed  on  Sunday,  in 
view  of  the  then  situation  of  the  case  and  what 
had  transpired  on  the  trial;  that  be  bad  given 
evidence  aslo  its  execution  and  allowed  It  to  be 
put  in  evidence  without  suggesting  any  infirm- 
ity in  it;  and  that  the  defeiMUJits  woiild,  neces- 
sarily be  Rurprised  bv  such  testimony.  Tbede- 
fendants  also  claim  Uiat,  under  a  rule  of  court 
governing  the  pleadings -"...practice  in  Michi' 


aclidm  by 


I  forth  ii 


gan,  where  a  defp'"'..^!  ins 
wayofscl-off  '..unded on av 
he  cannot  "be  put  to  the  proof  of  the  execution 
of  the  instrument  or  the  handwriting"  of  the 
opposite  party,  unless  an  affidavit  is  filed  "de- 
nymg  the  same;"  that  the  failure  of  the  plaint- 
iff to  file  such  afSdavitwasan  admission  of  the 
execution  of  the  instrument  in  manner  and  form 
as  set  up,  and  as  being  of  the  dale  of  Januarj 
S;  and  that  the  testimony  went  to  show  that  the 
contract  set  up  was  not  executed. 

The  only  j^und  alleged  at  the  trial  for  the 
incompetency  of  the  evidence  was,  that  the  eX' 
ecution  of  the  contract  had  not  beefa  denied  by 
aHidavit.  Assuming  that  the  rule  of  court  re- 
ferred to  can  be  taken  notice  of  by  this  court, 
it  not  being  set  forth  in  the  record,  and  there 
being  no  statement  in  the  record  that  the  affi- 
davit referred  to  was  required  hy_  any  rule  of 
andassuniingthat  itis  tobe  inferred  that 
was  not  any  auch  affidavit,  it  not  being 
the  bill  of  exceptions  that  there  was 
not,  weare  of  opinion  that  the  rule  cited  refers 
only  to  proof  of  the  genuineness  of  a  seal  or  of 
handwriting,  and  does  not  refer  to  any  matter 
which  goes  to  show  the  invalidity  otherwise 
of  an  instrument.  Such  a  provision  in  a  rule 
of  court  or  in  a  statute  is  not  uncommon  and, 
whenever  it  is  expressed  in  langiuge  such  as 
that  now  presented,  it  baa  never,  that  we  are 
aware,  received  any  other  construction.  In  the 
caseof  P<^v.  BidUman,  GMich.,26,  Peggand 
another  were  sued  on  a  noleaigned  "  S.  Pcgg& 
Go."  They  appeared  and  pleaded  the  general 
issue,  hut  did  not  deny  on  oath  the  execution  of 
the  note.  Judgment  was  given  against  them 
without  proof  that  they  "  composed  the  Urm  of 
S.  Pegg  &i  Co.  and  executed  the  note."  It  was 
held.  lual,  as  the  defendants  had  appeared,  and 
the  declamtion  was  against  them  as  individuals 
and  did  not  allege  they  '.vere  partners,  the  ques- 
tion was  simply  whetncr  they  executed  the  note 
by  the  name  subecribcd  to  it ;  and  that  they 
must  be  taken  to  have  admitted  that  the  note 
was  executed  by  the  parties  declared  against. 
The  decision  was  that  the  admission  covered  the 
fact  that  ibe  signature  was  that  of  the  partiea 
sued.  If  th'j  parlies  be  sued  as  partners,  tlic  ad- 
mission that  the  signature  is  their  signature  as 
partners  necessarily  admits  that  they  were  part- 
ners. This  was  the  principle  applied  in  Thoma» 
V.  Clark,  a  3Icl.ean,  194,  and  Tratt  v.  WillaTd, 
6  Id.,  37.  In  Curran  v.  Roger;  8fi  Mich.,  328, 
a  written  contract  was  signed  In  the  name  of  a 
firm,  the  two  partners  in  which  were  sued  on 
the  contract.  The  general  issue  was  pleaded 
without  any  affidavit.  One  of  the  firm  sought 
to  prove  that  the  other,  who  bad  signed  the  firm 
name,  had  no  authority  to  do  so.  It  was  held 
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tbat,  as  the  declaration  Bet  out  thocoDtract  t«r- 
tad'in,  and  alleged  it  to  tuve  been  Joiutlj  exe- 
cuted, Its  executioD  was  admitted  as  to  both  do- 
feodaQts.  Tbere  is  nothing  in  these  decisions 
irhlcli  goes  to  show  that  the  plaintiff,  notnith- 
Btanding  anjtbiagtuthelanfruaeeof  ilicruleof 
court  invoked,  could  not  prove  that  the  contract 
was,  In  fact,  signed  at  a  date  different  from  that 
appearing  on  ita  face.  The  evidence  did  not  go 
to  abow  that  it  waa  not  dated  January  2,  when 
it  wan  signed,  but  went  to  show  that,  Ibougb 
dated  Januai^  3,  it  was  Bigned  on  January  1. 
It  admitted  the  csecution  of  the  contract,  but 
tended  to  avoid  it  by  proving  a  fact  in  regard  to 
it  which  did  not  appear  on  its  face,  and  which 
went  to  the  merits.  This  was  competent  evi- 
dence and  was  not  irrclevanl  or  Immaterial.  All 
questions  as  to  Hurprise,  or  as  to  reopening  the 
case,  or  as  to  the  order  of  proof,  were  matters 
of  aiscretlon,  not  reviewable  here. 

Another  written  contract  waa  shown  to  the 
plaintiff,  and  "  identified  by  him,"  and  put  in 


fendants  to  the  plaintiff,  and  for  their  accept- 
ance of  his  drafts,  and  for  bis  payment  (o  them 
[34TI  of  "  31  per  cent  commisuon  for  accepting  bis 
drafts."  On  the  language  of  the  contract,  so 
put  in  evidence,  a  question  was  raised  as  to 
whether  the  commission  waa  to  be  pai(' 
drafts  accepted,  or  only  on  those  which 
«ofshI  ■     *-      '•- 


lipmentB  of  handles.    On  his  re-di- 

examination,  when  first  colled,  the  plaintiff 

stated,  without  objection,  Uiatbehadbada  du- 
plicate of  the  contract,  which  was  destroyed  by 
ire ;  tliat  the  copy  so  introduced  waa  not  an 
exact  copy  of  the  one  be  hod,  in  Its  reference  to 
the  24  percent  commission  ;  that  the  one  be  bad 
was  made  by  one  of  the  defendants ;  tliat  drafts 
for  handles  sbipped  he  was  to  pay  no  commis- 
sions on  ;  and  that  those  for  advances  before 
sbipments  he  was  to  pay  coromiasions  on.  He 
was  then  asked  :  "  What  change  was  mode  In 
the  duplicate  which  you  bad  1  This  question 
was  objected  to  by  the  defendants  on  the  ground 
tbat  it  was  incompetent  and  irrelevant,  "  and, 
there  having  been  no  denial  of  tbe  execution  of 
tbla  contract  as  pleaded  and  given  notice  of  by 
the  defendants,  it  is  incompetent  to  vary  it  by 
parol."  Ttie  objection  was  overruled,  and  the 
O^endants  excepted.  The  witness  answered 
tbat  the  word  "advanced"  was  inserted  after 
tbe  word  "drafts,"  so  as  to  read  "2i  percent 
commission  foraccepting  his  drafts  advanced." 
The  def undonts  contend  thai  the  evidence  went 
to  a  denial  of  the  execution  of  the  contract  and 
WM  therefore,  incompetent  under  the  rule  of 
court  before  referred  to.  The  remarks  before 
made  apply  to  this  point  also.  The  evidence 
went  lo  show  what  the  actual  written  contract 
littwct'n  the  parties  was.  It  did  not  go  lo  show 
that  till'  defendants'  copy  waa  not  actually 
•litiKHl  by  the  parties.  The  one  copy  waa  as 
(iiuiiii'H'UlXivUlcncoof  the  real  contract  as  the 
I'llmr  WHS.  What  the  plaintiff  had  lestitled  lo 
lu  rt'nnnl  10  tbe  contonta  of  his  original  of  the 
rtuitnii't,  waa  ndmilted  without  objection  and 

IixniillUil  U'  liUnd.  and  no  motion  was  made 
n  itrlktt  It  out,  Tbe  evidence  sought  by  the 
<)unilli>ii  iibJwtiHl  to  only  went  to  explain  the 
iwvloiw  pvfdi'uco, 

A  uunatluii  Iwvlng  arisen  u  to  tbe  quality  of 
ttH<  liHuaiv*  turuUhed  to  tbo  defendants  by  the 


plaintiff  in  1807  and  1868,  a  witness  for  the 

Slointlfi  waa  asked  as  to  tbe  quality  of  tbe  ban- 
lesf  urnlsbed  by  the  plainiifl  to  the  Old  Colonv 
Company  hi  1867  and  1868.  The  defendanU 
objected  to  the  (lucstion,  on  the  ground  that  it 
was  irrelevant  and  incompetent,  and  not  admis- 
sible to  show  the  nualiiy  of  tbe  bandies  fur- 
nished to  the  defendants.  The  plaintiff's  couU' 
scl  then  stated  that  he  proposed  to  show,  in 
connection  with  tbe  offered  testimony,  that  the 
bandies  were  of  tbe  same  general  quality  as 
those  furnished  to  the  defendnnts.  Thereupon 
the  objection  was  overruled  and  the  defendants 
excepted,  and  the  witness  answered  that  the 

Duality  of  the  handles  sent  to  tbe  Old  Colony 
ompony  in  1867  and  18&S  was  good.  Evidence 
had  been  given  for  the  defendants  that  tbe 
quaUty  of  the  handles  fumislicd  hy  the  plaintiff 
to  the  defendants  In  1867  and  16^  was  inferior 
to  the  (juality  of  those  he  had  fumishod  in  pre- 
vious years.  Tbe  plaintiff  subsequently  i^ve 
evidence  tending  to  show  that  the  handles  fur' 
nished  by  him  to  tbe  defendants  in  1807  and 
18G8,  and  tbe  handles  fumiahed  by  Um  to  tbe 
Old  Colony  Company  in  1867  and  i868,  were  of 
the  same  kind  and  quality.  After  thla  evidence 
was  given  there  was  no  motion  to  strike  out  the 
evidence  ao  obtected  to.  or  to  rule  upon  its  ad- 
missibility. The  evidence  objected  to  was  ad- 
missible. 

Alleged  errors  in  the  charge  to  the  Jur;,  and 
in  refusals  to  charge  as  requested,  aieuigra  by 
tbe  defendants.  As  lo  the  request  to  cba^  re- 
specting the  right  of  tbe  defendants,  under  tbe 
contract  of  January  27,  1866,  to  chaise  the 

Slaintlff  back  vrith  the  full  value  of  such  han- 
les  88  broke  in  tbe  process  of  beodisg,  it  la 
suificient  to  say  tbat  tbe  record  discloses  that 
there  was  a  settlement  between  tbe  parties  re- 
specting the  172  dozen  handlescbaqed  back  in 
18S6  under  that  contract,  and  that  there  was 
really  no  question  for  the  jury  as  to  those  han- 
dlee.  If  the  charge  given,  and  the  refusal  to 
charge  as  requested,  had  the  effect  lo  withdraw 
from  the  Jury  the  consideration  of  the  173 
dozen,  it  only  effected  the  result  required  by  the 
settlement,  and  worked  no  injniy  to  tbe  de- 
fendants. 

In  regard  to  the  refusal  to  charge  that  the 
plaintiff  could  recover  $1,871  per  dozen  for 
only  such  handles  delivered  between  Octobers, 
18«6,  and  ApHl  30,  1867,  as  he  had  carried  out 
at  that  price  in  iiis  bill  of  particulara,  and  to  tbe 
charge  to  thecontrary,  Itis  sufficient  to  say  tbat 
the  bin  of  particulars  is  not  in  the  record,  aad 
there  Is  no  statement  in  the  bill  of  cxeeptionsaB 
to  its  contents ;  and  that  when.  In  thecouiseof 
the  evidence,  the  claim  was  made  by  the  plaint- 
iff for  $1,871  per  dozen  for  the  handles  deliv- 
ered between  uiose  dates,  the  defendants  ob- 
jected tbat  there  were  three  items  in  April, 
1867,  carried  out  in  the  bill  of  particulara  at 
$1.26  per  dozen,  and  the  plaintiff  then  and  there 
claimed  that  tbe  bill  of  particuUrs  contained  a 
mistake  in  that  respect.  The  charge  of  the 
coiut  was,  thatwbile  the  plaintiff  could  not  rt 
'  '•  -' m  his  bill  of  pai 
bound  by  a  mis- 
11  me  raie  or  price,  but  could 
actually  to  have.  We  see  no 
error  in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  opera- 
tions of  1868  was  granted,  and  the  instructioD 

io«  r.  s. 
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1%  tbr  Jon  to  detenotiie. 


thli  conit  lereraed  the  flnt  ]' 


•b4  ft  anr  tfU  haa  been  bad,  with  a  new  Judg- 
MSL  tkr  {d>in(iSi  In  oror  now  urge,  wllhout 
MTiK2  iilwil  ibe  pcdnt  before,  Uiat  tbU  court, 
=-«ml  <rf  baring  kwmrded  a  new  trial,  should 
w  tfilLiiil  a  JudfiDent  for  the  deiendaum 
vi  wiwtbe  ^tw^wg"  made  by  tbecircult  court 
■:  T^  tx*  brfa),  sad  tbal  it  diould  now  do  so. 
Thi  ijiBaiiM  yiiiil  ii|ii  II  for  this  court  to  review 
s  Am  wtit  <3t  emr  the  judgioenl  it  rendered 
■ :  *^  futuu  writ  of  error.  That  Judgment  has 
Saa  carried  into  effect,  and  the  pvtiea  who 
ftxmrd  U  have  cnjofMl  the  benefit  of  ttln  the 
arw  mal  tlw;  have  had. 
ni  jtidgmi'Btyf  Uie  Circuit  Covrt  iiaffirmee 
Urn   ■  il    M'KmfMT.  Oerk,  Sup.  Court,  U.  ( 


«"  *«  9ETJIOCR  BT  AU ,  Surviving  Partnera 
«f  S  SKnocB  A  CoMPABT,  iljfk.  tn  £rr., 

WZETTERX  RAILROAD  COMPAlTr. 

(Sae  a  C  U  OUo,  SO-IB.) 
/^trtMAv,  vAen  to  join  in  action. 


W  ^  c»*((MatarAO»  Waed^eiSco.*- br  tto  band 
BtaUaadbrauthmltrtAdiepui- 


EaMem  Diftrict  of  North 
stated  bj  the  court. 


for  pUntifls  in  error. 
Jmmm  C.  McBat,  Ancnatas  8. 
~  aad  Thame*  C.  FktUr.  fordefend- 


Wr  JuMi'T  S««7  deliverecl  the  opinion  of 

"n^  b  aa  artioa  of  covenant,  brought  by 
4m>  -vymoor  and  three  other  penotu,  describ- 
ee ttewelvs  aa  rofMrtnen  trading  in  the  nam« 
ad  aiylr  '4  S  Heyntour  &  Company,  and  proee- 
•V^aan  Ibr  death  of  one  of  tbem  by  thenir- 
■^«i.  acidaM  the  WaF<em  Railroad  Company, 
9^  «■  a«  miiMiil  purporting  to  be  oiaae  oc- 
•ww%  (W  ^rsdaat  of  the  ftm  part,  "And  Hilas 
^T^ixa  Mad  Mxh  oUier  paltka  aa  he  may  &■- 
•■^■wshUMuBda- the  name  of  :^.  Seymour 
«  -•  ■!  r-  -4  ibe  CllT  of  New  Yorlc.  of  the 
vrad  put  '  by  whk-li  "  the  Mid  8.  Beymour 
•  •'^^aay.  pwtieaof  the  wcoad  part,  agree 
a   iMi  at  I  a  laHwd  ■■  thwein  ■pidfled;  and. 

te  Md  la  ni^Utntloa  of  the  faithful  per- 
)■«■>«  l«  Ibc  «aid  S.  Seymour  A  Company, 
IM*!!*  (4  fW  «raad  pan.  of  aO  tnd  lingubr 
'b*  ■•wArioaa  kada  contemplated  or  rontalited 


on  their  part  proper  for  tbem  to  do,  the  West- 
ern Railroad  Company  of  tbe  fltst  part "  agree* 
to  pay  ' '  unto  the  uid  8.  Seymour  ft  Company, 
partiei  of  the  second  psiV'  certain  mims  in 
money.  Block  and  bonds.  The  agreement  states 
that  "  the  parties  hereto  have  interchangeably 
set  their  hands,"  is  duly  dgnod  and  sewed  in 
behalf  of  the  defendant,  ana  Is  also  signed  "8. 
Seymour  &  Co.,"  but  is  not  otherwise  signed 
nor  sealed  in  b^alf  of  the  plaintiffs  or  either  of 
them. 

At  the  trial,  the  plaintiffs  proved  the  execu- 
tion of  the  agreement  declared  on,  and  offered 
evidence  tending  to  show  that  Seymour  exe- 
cuied  it  in  bchaO  and  by  authority  of  the  firm 
of  S.  Seymour  i&Company;  that  atitadate, and 
until  the  subsequent  stoppage  of  work  under  It, 
the  plaintiffs  composed  tJikt  firm;  that^ymour 
and  the  ttiree  others,  as  the  persons  whom  he 
associated  with  himself  tinder  the  name  of  8. 
Seymour  &  Company,  immediately  began  and 
... j^  pgj,j(j™.j 1. .1. >i — J 

that  the  defendMit'knew  tf    .        ....      .  _. 

poaed  the  firm  of  8.  Seymour  &  Company  and 
were  working  upon  its  road  under  the  agree- 
ment as  contractors.  But  the  Judge  excluded 
the  evidence,  ruled  that  there  was  a  variance, 
directed  a  verdict  for  the  defendant,  and  ren- 
dered Judgment  thereon;  and  the  plaintUTs  al- 
'  exceptions. 

)  court  1b  of  opinion  that  these  rulings  were 
eous.  In  an  action  upon  a  covenant  made 
with  two  or  more  persons,  all  the  covenantees 
must  Join,  although  only  one  of  them  seals  the 
agreement,  t^tnev.  Bury,  0  Dow].  ftR.,IS8; 
A  (7..8B.&  C.  ,808;  A  i{.  G'.T.jHbKord.ia  How., 
SOT,  887.  It  Is  not  necessary  that  all  of  them 
should  be  named  in  the  contract;  II  Is  sufficient 
that  Uiey  are  so  descrilied  therein  that  they  can 
beidentlfied.  Shep.Touch.,386;0ya^  v.Oi^ifim, 
L.  R..lExch.,lia;ie«CM  v.  ffa««.  L.  R..  I  Q. 
B.,  413;  S.  a,  7B.  AS.,  528;  STLaren  v.  Batter. 
L.  R.,2C.P.,5S&.  And  upon  a  covenant  with  a 
partnership  by  lis  partnership  name  only,  all 
who  are  partners  at  the  time  of  Its  execution 
may  sue.  Uoffman  v.  Portar,  2  Brock.,  106; 
Brovm  v.  Bottian,  6  Jones  (N.C.),  1;  1  LIndley, 
Part  *tb  ed..  478. 

The  agreement  declared  on — by  the  recital 
that  It  is  made  between  the  defendant  and  "Silas 
Seymour  and  such  other  parties  as  be  may  as- 
sociate wiUi  him  under  the  name  of  8.  Seymour 
&  Company,"  by  the  repeated  mention  of  "the 
said  8.  Seymour  &  Company,  parties  of  the 
second  part,"  and  by  the  signature  of  "8.  Sey- 
mour &  Co." — appears  to  the  court  to  manifest 
the  Intention  of  both  parties  lo  the  agreement 
be  that  all  the  persons  associated  together, 
uiuler  the  name  of  8.  Seymour  &  Company,  at 
ttie  tlmeoflheslKiilngof  the  agreement,  should 
do  the  work  and  receive  the  compensation  there- 
in BtlpulUed. 

It  follows  that  the  plaintiffs,  upon  provjngto 
the  f atisfactlon  of  a  Jiiiy  the  facts  above  staled, 
which  they  offered  to  prove,  would  be  entitled 
lo  maintain  their  action.  ThejvdgmvntfoT  ttie 
lUfendantmvtt.then^ore.beremerttdand&eaut 
remanded,  with  direetiont  lo  wf  atide  lAt  ttrdiet 
and  order  a  new  trial. 
Ttue  OOP*.    Test; 

James  H.  HoKeoney.  Clerk.  Sup.  Oouit,  D.  B. 
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Oct,  Tebm, 


ELIZA  D.  PRITCHARD,  Exra.  of  Hichabd 
PsnCHAKD,  Deceased.  Plff.  in  Err., 

EX  NORTON. 
(See  B.  C.  IS  Otto,  Uf  Ul.) 


■  lie  defendant  in  error,  also  defendant  below, 
ezeouted  and  delivered  In  New  York,  a  bond  of  Jn- 
demnltv,  oondttloned  to  bold  banulees  and  fully  In- 
■'—iDlfJ-'—  -"-" ' — '-"' ■* '-^ 


tor  A  oertaln  isllroad  oomi 

ment  rmdered  asalnst  It  i_ 

■nd  wbkih,beliuc  afflrmed,  h 

B;  the  law  oTNew  York, 

sttaou^  under  wol, ' 

(Or  want  of  ■ "■■ — 


ita  In  LouWana,as  enretj 
ipany,  defraidant  In  a  JudK- 
fatSe  ooiutt  or  tliBtfitate, 


pre-ezlitlnit  Uabll- 

, ,  which  WBBtbeaole 

of  tbe  boad  of  Indemnity  sued  on,  — 

It  waa  otberwtoe  Id  Lonbtana. 

A  nilt  on  the  bond  having  bem  brou#ht  in  the 
Oroull  Court  of  the  UnltedBtatee  for  the  Dtetrlot 
ot  LoulslanB,  It  to  held : 

L  That  the  queetion  ut  the  valldll?  ai  the  bond,  as 
dependent  upon  ttaemiffldencf  of  ItscoDslderatioD. 


t.  in  ever;  tonim  a  oontraot  1«  grorerned  b;  the 
law  wlUi  •  view  to  wbkli  It  !■  nude,  because,  by  the 
consent  of  the  parties,  that  law  beoomee  a  part  of 
tbetragraanent;  and  It  Is,  therefore,  to  be  presumed. 
In  the  absenoe  of  any  ezpi«M  deolaistlon  or  oon- 
tiolUiw  otioumsHuiGeB  to  the  oonbuy.that  tbe  par- 
ties had  In  omt«nt>latlon  a  law  aooordlns  to  which 
tttetr  oontiBot  would  be  upheld,  rather  than  one  by 
which  It  would  be  defeated. 

S.  The  obllsation  of  the  bond  of  indemnity  was, 
either  to  plarn  nindi  In  the  bands  of  the  obllRee, 
wherewith  to  dlsoharse  hii  UaMHtT  when  It  became 
fixed  \s  Judsnent,  or  to  refund  to  Um  hb  neoee- 
■ary  advanoes  In  dlaoharsInA  It,  In  the  place  where 
hIillabfllO'  wM  legally  aolvaUe;  and  aa  this  obUn- 
tJOD  could  only  bo  fuEBlled  In  LoulslanB,  It  muBt  tie 
irovemed  tiytSe  law  of  that  State  aa  tbe  lex  Jod  aoTu- 


F  ERROR  to  Ihe  Circuit  Court  of  the  United 
States  for  the  District  of  Loulsiuia. 
The  petition  in  this  case  was  filed  iathecourt 
below,  to  recover  on  a  certain  bond  of  indemnity . 
The  trial  having  resulted  in  a  verdict  and 
judgment  for  the  defendant,  tbe  petitionersucd 


out  tl 


it  of  el 


The  caae  is  fuUvBlated  by  tbe  court 

Mr.  Hewey  C  MlUer,  for  plaintiff  in  error; 

Tbe  defendant's  obligBtion  was  to  indemnify 
a  Louisiana  surety,  against  a  Louisiana  obliga- 
tion, to  be  enforced  in  LouiBiana. 

The  idemnit^  musi  be  deemed  to  be  due,  wbcre 
Pritcbard  resided,  and  where  tbe  loss  was  sua- 
tained,  which  the  defendant  was  bound  to  re- 
pair. Wbere  an  obligation  is  executed  in  one 
place,  expresslj  or  tacitly  to  be  performed  in 
another,  then  the  contract  aa  to  )Ia  validity, 
nature  and  obligation  is  to  be  governed  by  the 
law  of  the  place  of  performance. 

Story,  Confl.  L.,  sees.  380,  804,  S18:  3  Kent, 
*  Head  notes  by  3fr.  jutliee  Uatthbwb. 


Mora.— Lex  lool  and  lex  fori  oi  to  amtraeU,  fn- 
ctwUng  note*  and  MO*,  at  to  drmtfr,  accc^or,  tn- 
Ooner,  luurVi  <^  See  note  to  Blacum  v.  Fomery, 
iac.S.{SCranob),tSl. 

OrmtToO*;  Uietr  inUrpnbMan  and  viMMm,   Bee 
note  to  Bdl  V.  Brueo,  tf  C.  S.  a  How.),  ]«B. 
1U 


Com.,  8.  P.,4»B;  £M)tu  v.i^«»n,17  La.,S92; 
Moutoa  V.  XiMe,  1  La.  Ann.,  193. 

It  is  accordingly  held  b^  tbe  Louisiana  Courts 
that  the  debt  of  another  is  a  suflicient  consider- 
ation to  sustain  an  obligation. 

All  that  the  Louisiana  law  requires  is,  that  the 
promise  to  pay  tbe  debt  of  another  shall  be  freely 
made,  and  that  it  shall  be  in  writiDg. 

Rev.  Stat,  of  Louisiana,  sec.  1443. 

Mouton  V,  StMe,  1  La.  Ann,,  193;;7MMf  t. 
Thomat,  5  Mart.  (N.  S.).  583;  H.  0.  Oat  Co.  i. 
PaiUiHns.  13  Rob.,  M8;  _y,  O.  <£  C.  H.  S.  Co. 
V.  Chapatan,  8  La.  Ann.,  68;  Keane  \.  Oold- 
tmilh,  12  La.  Ann.,  660. 

The  Code  provides  that  suretv  may  be  given 
lor  the  principal  not  only,  but  lor  the  surety. 

Civil  Code  of  La.,  art.  3007;  MeEa-aU  v. 
McMiUan,  0  Rob.  (La.),  IB. 

MtMTt,  Cepliaa  Braiiuj^  and  G«or|^ 
K,  BKtea,  for  defendant  in  error. 

The  Ifx  lofi  (oHtraelnt  governs  tbe  nature, va- 
lidity, construction  snd  effect  of  contracts. 

Story,  Cont.,  sec.  (WW;  Pars.  Cont.,  5th  ed.. 
Vol.  3,  p.  570-1;  Add.  Cont.,  881;  Story,  Confl. 
L..  4th  ed.,  sec.  242;  Whart.  Confl.  L.,  2d  ed.. 
sec.  VA,  and  cases  cited;  Phil.  Int.  L.,  Vol.  4, 
p.  816;SaTigny,  Guthrie's  2d  ed.,  208,  227,  229; 
In  re  Glyn,  V,  Bk.  Reg.,  497,  501. 

This  principle  has  been  laid  down  by  tliis 
court  nitli  so  much  doflnitencss  as  to  render  a 
citation  of  other  autborilies  hardly  excusable. 

Shudder  v.  Union  Nat.  Bk.,  81  U.  S.,  409 
(XXIII.,  245). 

Even  when  a  contract  is  by  its  terms  lo  be 
performed  partly  in  one  State  and  partly  in  an- 
other, it  has  been  held  proper  lo  construe  it  ac- 
cording to  the  law  of  New  York  wbere  it  was 

Mtirgan  s.  N.  0.  M.  A  T.  R.  B.  On.,  2  Woods, 
244;  King  v.  Harman.  6  La.,  607. 

Where  aperson  assumes  an  obligation  at  his 
own  domicil  tbe  law  of  that  domicif  controls  tbe 


Whart.  Confl.  L.,  2d  ed.,  sec.  410;  Uoyd  v. 
Gviiert,  L.  R,  1  Q.  B.,  115,  122. 

The  present  case  is  not  within  the  exception 
to  this  general  rule. 

Whart.  Confl.  L.,  2d  ed.,  sec.  ^6. 

A  much  stron^rcase  than  the  present  Is  that 
of  tbe  indorser  of  a  promissoiy  note,  whose  lia- 
bility is  fixed  by  the  place  of  indorsement. 

Aymar  v.  SliMon,  12  Wend.,  489.  [See  note 
in  same,  1.] 

Mr,  Juttim  Mattheira  delivered  the  opio- 
ion  of  the  cuurt: 

This  action  was  brought  by  the  plaintiff  in 
error,  a  citizen  of  Louisiana,  against  tlie  defend- 
ant, a  citizen  of  New  York,  in  the  Circuit  Court 
for  the  District  of  Louisiana,  upon  a  writing 
obligatory,  of  which  tbe  following  is  a  copy: 
■'  State  of  New  York, 

Oovnlg  of  Kea  York. 

Enow  all  men  by  these  presents  that  we, 
Henrj-  S.  McComb,  of  Wilmington,  State  of 
Delaware,  and  Ex  Norton,  of  the  City  of  New 
York,  Stato  of  New  York,  are  held  and  firmly 
bound,  jointly  and  severally  unto  Richard 
Pritcbard,  of  New  Orleans,  his  executors,  sd- 
ministratoTs  and  assigns,  in  tbe  sum  of  fifty -flve 
thousand  ($66,000)  dollars,  lawftil  money  of  the 
United  States,  for  the  payment  whereof,  we 
bind  ouiselvea,  our  heirs,  executors  and  admin- 

loev.  s. 


Pbitchabd  v.  Norton. 


__d  dated  this  thirtietb  day  of  June, 

L  P.  ii|.liiir<n  hnndrcd  and  seventh-four. 
""  —M,  the  ■JorewOd  Richard  PriK^ard  has 
I  afiMal  boitd  u  one  of  the  nureties 
jeinUy  and  WTerally,  on  behalf  of  the 
I.  afipeQuit  in  the  suit  of  J.  P.  Ear- 
•%m^,  Jr.  T.  7V  .Vi-ir  Oriean*,  Jadcaon  and 
•rrmi  SvrOrTH  Bailroltd  Co.,  Ko.  8261  on  the 
dirkH  oi  the  Seventh  District  Court  for  the 
PvMbof  OtWaos. 

Xov.  (be  condition  of  the  above  obligation  is 
NCft  tlau  if  the  aforesaid  oblisors  shall  hold 
taraloa  and  fnllj  indemnify  the  said  Richard 
riililwiil  aniiin  all  loM  or  damage  orieine 
froea  hk  HatiaiiT  aa  surety  on  the  said  appe^ 
brad.  Umthlsobligationiibalt  benulland  void; 
M.  than  remain  in  foil  force  and  effect. 
H.  8.  McCoMB.  [l.  8.1 
Bi  Norton.         ^l.  sJ" 

d  Pritcbard,  of  whom  the  plaintiff^  in 

Rmr  I*  FxetTutrii,  had,  on  November  20,  1872, 
y4— H  in  a  bondaa  surety  for  the  New  Orleans, 
JvkaiMi  mad  Great  Northern  Railroad  Com- 
ity .  in  a  KtnpenaiTe  appeal  taken  by  the  tatr 
Mr.  frnm  a  judgment  rendered  agauist  it  in 
faiuv^d  M^nlMn,  in  the  Seventh  District  Court 
It*  th«  I^rnh  «if  Orleans.     A  Judgment  waa 


— r^-.  in  aaiirfaction  of  which  Pritchard 
:«^Belial4e  to  pay  and  did  pay  the  amount, 

•  wrear^  which  nis  eiecutrii  brought  this  ac- 
t  -a.  Tbr  condition  of  this  appeal  bond  was, 
'^■1  tbr  raOmarl  company  "  Shall  prosecute  its 
«»t  anval  and  nhall  sati>rfy  whatever  judg- 
^r«  Bar  be  Trodcrci]  a^iust  it,  or  that  the 
<anr  -Wl  he  aatislied  by  the  procetda  of  the 
mk  (4  na  c*talc.  real  or  penional,  if  It  be  east 
a  tkr  appeal;  c«liFrwiiie  that  the  said  Pritrhard 
•f  *■.' .  TarFtlr«.  Mull  be  lialile  in  its  place." 

'nrdrfrndaulaet  up,  by  way  of  defense,  that 
*.»■  Inail  of  indemnily  sued  on  was  executed 
^1  i'hTTrd  bj  him  to  Pritrhatd  in  the  State 

i  Sr-w  Y'-Tk.  and  without  any  consideration 
■krrtf  .r.  and  thai  bv  the  laws  of  that  Sute  it 
*m>  •>»'l  tiT  RsiH>n  t^jcTcof. 

Tl»-*  wB«  evidence  on  the  trial  tending  to 
T^  •■'  i!:at  (h»  appeal  bond  was  not  siened  bv 
'<r-u^^st\  at  Ibe  instance  or  requcnt  of  HcComb 

T  SrT--*.  and  that  there  waa  no  eoasideralion 
!  r  ^»nt  MKBitiK  and  eieniling  the  bond  of  in- 
*Mu:y  piling  al  the  time, and  that  the  latter 

•  (■cwwdaoddrliveredinNcw  York.  There 
hce  the  provisions  of  the 
It  State,  %  Rev.  Stat. ,  lUe, 

sealed  in- 

founded  upon 

the  seal  thereof  Hhall 

idence  of  a  sufficient 


^w    TT.   In  crerj  action  upon 
r.s>-Bi.  »ad  wbcn  a  wt-off  is  fo 
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obe  gov- 


iV?wfc«.  whkb  may  be  rebatted 

■Mr  and  to  the  mmc  extent  as  if  the 
tf  wm  not  araleil. 
*rr  >  Tbe  defeiMe  allowed  br  the  last  sec- 
^r*  ttel  sol  be  nwle  trntna  the  defendant 
^1  te«*  i^twkd  tbe  Mffle,  Of  shall  have  given 
aC0  ikcMfrf  at  the  time  of  pleading  tbe  gcn- 
•na  aa^.  or  anne  oibo-  p)es  denying  the  con- 
aan  ^  wkkA  the  artk«  ia  brougbl. 

Al  *•  iwf««  iA  tbe  defntdanl,  the  circuit 
•^in  hill  il  iW-  jury  thai  the  iDdemnlfylug 
•ad.  m  M^ad  to  fla  TaUdity  and  tbe  cooiif 
*m  M  Ono. 


eration  requisite  to  suppon 
emed  by  the  law  of  New  York,  and  u 
Louisiana;  and  that  if  they  believed  from  tbe 
evidence  that  the  appeal  bond  signed  by  Rich- 
ard Pritchard  as  surety,  waa  not  signed  bv  him 
at  the  instance  or  request  of  McComb  and  Nor- 
ton, or  either  of  them,  and  that  no  considera- 
tion passed  Iwtween  Pritchard  and  McComb- 
and  Norton  for  the  signing  and  execution  of 
the  indemnifying  bond  by  them,  iben  that  said 
bond  waa  void  for  want  and  absence  of  any 
consideration  valid  in  law  to  sustiun  it,  and  no 
recovery  could  be  had  upon  it. 

The  plaintiff  requested  the  court  to  charge 
the  Jury,  that  if  they  found  from  tbe  evidence 
that  the  consideration  for  the  Indemnifying 
bond  was  tlie  obligation  contracted  bv  Pntch- 
ard  as  surety  on  the  appeal  trand,  ana  that  the 
object  of  the  indemnifying  bond  was  to  hold 
harmless  and  indemnify  Pntcbard  from  loss  or 
damage  by  reason  of  or  growine  out  of  said  ap- 
peal bond,  then  that  tbe  cooaideration  for  said 
indemnifying  bond  was  good  and  valid  and  is 
competent  to  support  tbe  action  upon  the  bond 
for  the  recovery  of  any  such  loss  or  damage 
sustained  by  Pritchard.  This  request  the  court 
refused.  Exceptions  were  duly  taken  to  these 
rulings,  which  are  nowaasigned  for  error,  there 
having  been  a  verdict  and  Judgment  for  the  de- 
fendant, now  sought  to  be  reversed. 

It  is  claimed  on  behalf  of  the  plaintiff  in  er- 
ror, that  by  the  law  of  Louisiana  the  pre-exist- 
ing liability  of  Pritchard  as  surety  for  the 
railroad  company  would  be  a  valid  considera- 
tion to  support  the  promise  of  Indemnity,  not- 
wittistanding  Pritchard's  liability  had  been  in- 
curred without  any  previous  request  from  the 
defendant  beton.  This  claim  is  not  controverted, 
and  is  fully  supported  by  the  citations  from  the 
Civil  Code  of  Louisiana  of  1870.  articles  1693- 
1960,  and  the  decisions  of  the  Supreme  Court 
ofthat  State,  .Roudv.  J^»whm.B  Hart.(N.8.), 
B«a- ffo*  Go.  V.  PavXdins,  13  Rob.  (La.),  378; 
i.  R.  Co.  V.  Chapman,  8  La.  Ann.,  98 ;  Keaiie 
'.Oaid*miih,\2lji.knu.,^i.  In  the  case  last 
menlloned  it  Is  said  that  "  The  contract  is,  in 
ita  nature,  one  of  nersonal  warranty,  recog' 
nized  by  articles  878  and  879  of  tbe  Code  of 
Practice."  jVnd  it  was  there  held  that  a  right 
of  aciion  upon  the  Imnd  of  indemnity  accrued 
to  tbe  obligee,  when  his  liability  became  flxed 
as  surety  by  a  final  judgment,  without  pay- 
ment on  his  patt,  it  being  the  obligation  of  tbe 
defendants  upon  the  bond  of  indemnity  to  pay 
tbe  Judgment  rendered  a^nst  Uie  stirety,  or  to 
furnish  him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record, 
therefore,  '•».  whether  the  law  of  New  York  or 
that  of  Louisiana  defines  and  fixes  the  rights 
and  obligations  of  tbe  parlies.  If  the  former 
applies,  the  judgment  of  the  court  below  is 
correct ;  if  the  lattiT,  it  is  erroneous. 

The  argument  In  support  of  the  Judgment  is 
simple  and  may  be  briefly  staled.  It  Is,  that 
New  York  is  tlie  place  of  the  contract,  both  be- 
cause it  was  executed  and  delivered  there,  and 
because,  no  other  place  of  performance  being 
either  designated  or  necessarily  Implied,  it  was 
to  be  performed  there;  wherefore,  the  law  of 
New  York,  as  the  Uz  ion  oontraetiit,  in  both 
senses,  being  lex  loei  eeldtmiiimi*  and  lei  iori 
tolutiontt,  must  apply  to  determine  not  only 
tht  form  of  the  contract,  but  also  its  TBlidity. 
106 
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On  the  other  band,  the  application  of  the  law 
of  Louisiana  may  be  conaidered  In  two  aepectB, 
aa  the  lex  fori,  the  suit  having  been  tnotigtat  In 
a  court  eierciaing  jurisdiction  within  ita  terri- 
tory and  administerlag  ita  laws,  and  oa  the  Ux 
loa  tolutiotiie,  the  obligation  of  the  bond  of  In- 
demnity being  to  place  the  fund  for  payment 
in  the  hands  of  the  surety,  or  to  repay  hun  the 
amount  of  his  advance,  m  the  place  where  he 
was  bound  to  discharge  his  own  liability. 

It  will  be  convenient  to  consider  the  applica- 
bility of  the  law  of  Louisiana,  flrst,  as  the  iex 
fori,  and  then  as  the  lex  loei  toluHonU. 

1.  The  lcscf<xri. 

The  Circuit  Court  of  the  United  States  sit- 
ting in  the  DlsTrict  of  Louisiana,  in  a  cause 
like  the  present,  in  wliich  it5  Jurisdiction  de- 
pends on  the  citizenship  of  the  parties,  adjudi- 
cates their  righU  precisely  as  would  a  tribunal 
of  the  State,  according  to  the  laws  of  the  Stale; 
80  that.  In  that  sense,  there  is  no  question  as  to 
what  law  must  be  administered.  But  in  case 
of  contract,  the  foreign  law  may,  by  the  act 
and  will  of  the  parties,  have  become  part  of 
tbcir  agreement,  and  in  enforcing  this,  the  law 
.  of  the  forum  may  And  it  necessary  to  give  effect 
to  a  foreign  law,  which,nIthout  such  adoption, 
would  have  no  force  beyond  its  own  temloij-. 

This,  upon  the  principle  of  comity,  for  the 
purpose  of  promoting  and  facilitating  interna- 
tional intercourse,  and  within  limits  fixed  by 
its  own  public  policy,  a  civilized  Btat«  la  ac- 
customed and  considers  itself. bound  to  do;  but, 
in  doine  so,  nevertheless  adheres  to  its  own  sys- 
tem of  formal  judicial  procedure  and  remedies. 
And  Uius  the  distinction  is  at  once  established 
between  the  law  of  the  contract,  which  may  be 
foreign,  and  the  law  of  the  procedure  and  rem- 
edy, which  must  be  domestic  and  local.  In  re- 
spect to  the  latter,  the  foreign  law  is  rejected ; 
but  how  and  where  to  draw  the  line  of  precise 
classification  it  is  not  always  easy  to  determine. 

The  principle  Is,  that  whatever  relates  mere- 
ly to  the  remedy  and  constitutes  part  of  the 
procedure,  is  determined  by  the  law  of  the  fo- 
rum,for  matters  of  process  must  be  uniform  in 
the  courts  of  the  same  country  ;  but  whatever 
goes  to  the  substance  of  the  obligation  and  af- 
fects the  rights  of  the  {lartles,  as  growing  out 
[I30J  of  the  contract  itself  or  mheringin  it  or  attach- 
ing to  lt,is  governed  by  the  law  of  the  contract. 
"ftie  rule  deduced  by  Mr.  Wharton,  Confl.  L,, 
sec.  401,  as  best  harmonizing  the  authorities 
'tnd  effecting  the  moat  judicious  result,  and 
which  was  cited  approvingly  by  Mr.  JutUee 
HuntinfihitMCT-v.  Rtnk.  91 U.  B.,41I  [XXUL, 
3461,  is,  that  "Obli^Iions  In  respect  to  the 
mode  of  their  solemnization  are  subject  to  the 
rule  locui  ngit  actum;  in  respect  to  their  Inter- 
pretation, to  the  ltxloeia>ntractut;ia  respect  to 
the  mode  of  their  performance,  to  the  taw  of 
the  place  of  their  performance.  But  the  Use 
fori  determines  when  and  how  such  laws,  when 
foreign,  are  to  be  adopted,  and.  In  all  cases  not 
specified  above,  supplies  the  applicatory  law." 
This,  it  will  be  observed,  eitends  the  operation 
of  the  Uxfori  beyond  the  process  and  remedy, 
GO  as  to  embrace  the  whole  of  that  residuum 
which  cannot  be  referred  to  other  laws.  And 
this  conclusion  is  obviously  Just,  for  whatever 
cannot,  from  the  nature  of  the  case,  be  referred 
10  any  other  law,  must  be  determined  by  the 
106 


tribunal  having  jurisdiction  of  the  lltigatloa, 
according  to  the  law  of  its  own  locality. 
Whether  an  assignee  of  a  chose  in  action  shall 
sue  in  his  own  name  or  that  of  his  assignor,  is 
a  technical  question  of  mere  process,  and  de- 
terminable bj  tlielawof  the  forum;  but  wheth- 
er the  foreign  assignment,  on  which  the  plaiol- 
iff  claims,  ia  valla  at  all,  or  whether  it  is  valid 
against  the  defendant,  ^oes  to  the  merits  and 
must  Iw  decided  by  the  law  in  which  the  case 
has  iU  legal  seat,  Whart.  Confl,  L.,  sees.  725, 
78fl,  Upon  that  point  J^i^e  Kent,  in  the  case 
of  Lodge  v.  PMpi,  1  Johns.  Cas.,  139  ;  2  Cai. 
Gas.,  821,  said;  "U  the  defendant  has  any  de- 
fense authorized  bv  the  law  of  Connecticut,  let 
him  show  It,  and  he  will  be  heard  in  one  form 
of  action  as  welt  as  in  the  other." 

It  Is  to  be  noted,  however,  as  an  Important 
circumstance,  that  the  same  claim  may  Eomc- 
times  be  a  mere  matter  of  process,  and  so  deter- 
minable by  the  law  of  the  forum, and  sometimes 
a  matter  of  substance  going  to  the  merits,  aod 
therefore  determinable  by  the  law  of  the  con- 
tract. That  is  illustrated  in  the  application  of 
the  defen.se  arising  upon  the  Statute  of  Limita- 
tions. In  the  courts  of  England  and  Anierica, 
that  defense  is  governed  by  the  law  of  the  fo- 
rum, as  being  a  matter  of  mere  procedure  , 
while  in  continental  Europe,  the  defense  of  pre- 
scription is  regarded  as  going  to  Uie  Gubstance 
of  the  contract  and,  therefore,  as  governed  by 


t  of  the  obligatioL. 

e  doctrine,"  Bays  Savigny, 

201,  '•the  local 


the  law  of  the  s 
cording  to  the  t. 
Private  Inter.  Law  by  Guthrie,  S 
law  of  the  obligation  must  determine  ai 
lermof  prescription,  not  that  of  the  place  of  the 
actioD;  and  this  rule,  which  has  just  been  laid 
down  in  respect  to  exceptions  in  general,  is 
further  confirmed,  in  the  case  of  prescription, 
by  the  fact  that  the  various  grounds  on  which 
it  rests  stand  in  connection  with  the  substance  of 
the  obligation  itself."  In  this  view,  Wesllake 
concurs,  Private  Inter,  Law,  cd.  1858,  sec.  250, 
who  puts  it,  together  with  the  case  of  a  merger 
In  another  cause  of  action,  the  occurrence  of 
which  will  be  determined  by  the  law  of  the 
former  cause,  Brya-n*  v.  Dunmai,  1  Mart.  (N. 
fi.l,  412,  as  equal  Instances  of  the  liability  to  ter- 
mination inherent  by  the  lac  eonlraeli'i.  But. 
notwithstanding  the  contrary  doctrine  of  the 
courts  of  England  and  this  countir,  when  the 
statute  of  limitations  of  a  particular  countrj, 
not  only  extinguishes  the  right  of  action,  but 
the  claim  or  title  itself,  tptofact/i,  and  declares 
it  a  nullity,  after  the  lapse  of  the  prescribed  pe- 
riod, and  the  parties  have  been  resident  within 
the  jurisdiction  during  the  whole  of  that  period . 
SQ  that  it  has  actually  and  fully  operated  upon 
the  case.  It  must  be  held,  as  it  was  considered 
by  Jialiee  Story,  Confl.  L.,  sec.  682,  to  be  an 
extinguishmentof  the  debt,  wherever  an  attempt 
might  be  made  to  enforce  it.  That  rule,  as  he 
says,  has  tiie  direct  authority  of  this  court  in  its 
support  in  SMSyv.  ffuji,  11  ■Wheat.,  861-371; 
its  correctness  was  recognized  by  Ch.  J.  TIndal 
in  fluAer  v.  Steinfr,  2  Bmg.  (N.  C),  202;  and  it 
is  spoken  of  by  Lord  Btougham  in  I)on  v.  Lipn- 
foann.  5  Clark  &  F.,  16,  as  "the  eicellent  dfa- 
tinction  taken  by  Mr.  JjittiM  Story."  WiU- 
vmrtn  V.  Bauth.  14  La.  Ann.,  205.    The  same 

Srinclple  was  applied  by  the  Bupreme  Court  of 
hio  in  Uie  case  of  Uie  B.  Co.  v.  Mm,  25  Ohio 
106  U.  S. 


PnrrciiARD  y.  Koston. 
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9t .  8tt,  witn  it  wu  held,  that  undcrtiie  Act 
•~t-amw  conpensstioo  lor  csuMhk  death  by 
▼T- Azfiu  act,  neglect  or  default,  which  gave  a 
n^  of  artkMi.  pntrided  such  action  should  be 
r  'im^Kcd  wnmn  two  jean  after  the  death 
iKK^iaxmMed  pmon,  the  proviso  was  a  cou- 
&-^  «  qaMhSjiag  the  right  of  actioo,  aud  not  a 
E^T  HaitailMt  on  the  Rmedr.  Boiue  v.  Tag- 
.-.StOUoSt-.  fOS. 

IW  priariple  that  what  is  appueDllj  mere 
—tf  <i<  tinedT  in  aome  rireunutanceti,  in 
•tkMk  whcBC  it  touches  the  mibataooe  KT  the 
les  maUer  of  right,  ia  Eamll- 
ooal  JuriafHtideDCe  In  the  ap- 
,  roTisfon  of  ttte  Constitution 
*i  the  CoiMd  States  which  prohibita  the  paaaing 
h«  a  ;^>taie  td  may  law  Impairing  tlie  oMgatlon 
«  "i^'f '■  ^>r  it  haa  been  nnifonuly  held 
taat  "  An  law  which  in  its  operation  amounU 
■b  ■  dodal  or  obstniction  of  the  rights  accruing 
W  a  cnntnct,  ttaou^  profeaaing  lo  act  only  on 
t»  tvaafdr,  ii  directly  oteoxious  to  the  prohi- 
WBB  <it  Ite  Cooadtutlon."  MeOradtea\.  Hay- 
•fW.!  How..  812;  Cooley.  Const.  Lis.,  S8.V 

TTm  r  it  ii  that  a  vested  ri^t  of  action  is 
ftofax^  in  the  aame  aetiae  in  which  tangible 
ihi^ji  aie  property,  and  is  equally  protected 
^^■at  arhnraiT  interference.  Whether  it 
aaiBft  bOBi  eonmcl  or  from  the  principles  of 
tkr  iiMiwiiii  law,  it  ia  not  competent  for  the 
LeptJtfnK  to  take  it  away.  A  vested  right  to 
^  rs^«(iag  defesae  la  equally  protected,  saving 
«sly  thoar  whicb  are  based  on  informalities  not 
^•iif^.m  piilMlBiiliil  rights, which  do  not  touch 
tar  valMaace  <rf  the  contract,  and  are  not  baaed 
«B  Tiity  ■nd  Jtitticc.  Cooley, Const Um., 86^ 

T^  ^Etteral  role, 
L  «r<  SSI.  ii.iliat  a  defense 
t~  -.h#  law  of  the  i^ace  where  the  contract  la 
aalr  tw  i>  to  lie  performed,  ia  to  be  held  of 
-.-^  tmtalhj  Id  e»ery  other  place  where  the 
%mKtn  nnr  come  tobelitlgated.  Thus  in  fan- 
'-  -fa  r>l£i  defease  by  the  fez  Ian  amtraetu*. 
»  ,'»■  avabd  drfnuceVerrwbere.     Thomptan 

*  JC'  •■■  :9  lakuu..  100;  MaU  v.  BoberU,  8 
Ln  .  li:.  A  tender  and  refusal,  good  by  the 
*uaf  U-1',  •■iiber  as  afuUdiacharieOTasapree- 
■&*  fjj  ^Ukcal  of  the  contract, will  lie  reapected 

-  ri-w-jm.  ir-irdtr  V.  ^rrif.  a  Wash.  (\'a.), 
*•-    Hi;.  »e«U  in  paper  money  bills,  or  in  other 

-sr*  if  s-'jd  by  the  aamelaw.wlllbedeemed 
■  *.'".  jfot  psvmeni  everywhere.     [Anonym- 

•  .k  I  Btu«n.  ('h.,370:  Starightf.  CaihTailh, 
t  IlL   .  3M;  i»jrt*r4  V.  Atuater.  1  Conn.,  409. 

'     l»\     A  :i>c  ntuer  band,  where  a  payment  by 
»T  -  ^  k  lalla  ur  notea  la,  by  the  ler  leei,  held 

-  ^  <i«dttlnnal  payment  only,  it  will  be  so 
•r-.;  'Tr»  t»  :*iaies  wbeic  micfa  payment  under 
-^  tMialr  law  woaM  be  held  ahmliite.  So,  if 
I*  *w  kw  rA  the  pboe  of  a  contract  equitable 
■iSimi.  MB  allowed  In  favor  of  the  maker  of  a 
^Ta'tli  Bole,  any  wbaeqtieiit  indoraemenl 
rii  a*  lA^wa  hiarigbtainriegardio  thebold- 
n     TV  haXr  moat  take  it  nn  aiMW.    OfV  V- 

r  u-,.  t  Hwt.  (N-  B-).  277;  £niM  v.  (Tray,  IS 
!■•.  La.1.  4^;  »artmT.  Cn'Dku,  4Hait. 
■^  «  L  l;.*iwry.OaBlL  L..  nee  882. 
-'•a  Ika  att«  hand,  ttie  htw  of  the  forum  de- 
■  Ae  tots  of  the  actkio,  at  wttettter  it 
trdebL 


Atlam  V.  Kerr.l  Boa.  &  P. ,  360 ;  Bank  v.  Don-  ■ 
tuUly,  8  Pet.  ,861;  liougla*  v.  WUiam, «  N.  H.. 
150.  In  LeEoyv.  Bennf,8How.,451,  wliere  it 
was  held  that  attumptit  and  not  covenant  was 
the  proper  form  of  action  brought  In  New  York 
upon  a  covenant  executed  anil  to  be  performed 
in  Wisconsin,  and  by  its  laws  sealed  as  a  deed, 
but  which  in  the  former  was  not  regarded  as 
sealed,  it  was  said  by  this  couK,  that  it  was  so 
decided  "  Without  Impairing  at  oU  the  prin- 
ciple, that  in  deciding  on  the  oblieatlon  of  the 
instrument  as  a  contract,  and  not  the  remedy  on 
it  elsewhere,  the  law  of  Wisconsin,  as  the  Ui 
loci  eontraetat,  m\iat  govern,''  It  also  regulates 
all  process,  both  me»ne  and'  final.  Ojden  v. 
Savndera,  12 Wheat.,  218;  Matmy.  HaiU,  Id., 
870;  Beertv.  Bavgkton,  0  Pel,,  359;  Von  Hoff- 
man V.  ^inciF,4  Wall,,  558  [71  U.  a..XVIII., 
409].  It  also  may  admit,  as  a  part  of  its  do- 
mestic procedure,  a  set-off  or  compensation  of 
distinct  causes  of  actiou  between  the  parties  lo 
the  suit,  though  not  admissible  by  the  law  of 
the  place  of  the  contract.  Story,  Confl.  L.,  see. 
574;  ffiMiv.  Hoirard.  2  N.  H.,  8M;  RmgU*  v. 
Kea«r,3  Johns. ,  263.  But  this  is  not  to  be  con. 
founded,  as  it  was  in  the  case  of  jG^nJ:  v.  Sem- 
ingray,  81  Ohio,  168,  with  that  of  a  limited  ne- 
gotiability, by  which  the  right  of  set-ofl  between 
the  original  parties  is  preserved  as  part  of  the 
law  of  the  contract,  notwithstanding  an  assign- 
ment. The  rules  of  evidence  are  afii  supplTed 
by  the  iawof  the  forum.  ffi7«K«T.flun(,18Pet , 
87B:Fa^«T.  77<i>nuK>n,  8  ClarkA  F.,  544;  ftit'n 
V.  ff.  Co.,  8H.  of  L.Cas.,.1;  Don  v.  Lippman, 
8Clark&F.,l.  In  Tatay.  Thornton,  tupra.ix 
was  decided  by  the  Bouse  of  Lords  ttiat  in  a 
suit  in  a  Scotch  court,  to  adjudge  the  succession 
to  personalty  of  a  decedent  domiciled  in  En- 

Eland,  where  it  was  admitted  that  the  English 
IT  governed  the  title,  nevertheless  it  was  prop- 
er to  re«iTe  in  evidence,  as  a^inst  a  will  of 
the  decedent  duly  probated  in  England,  a  sec- 
ond will  which  had  not  been  proved  there,  and 
was  not  receivable  in  English  courts  as  compe- 
tent evidence,  because  such  a  paper,  according 
to  Scottidi  law,  was  odmlaslhlc.  In  the  case  of 
HoadUyv.  KorOieni  Tram,  ('o.,  llSMass.,804, 
it  was  held  that  if  the  law  of  the  place,  where 
a  contract  signed  only  by  tbo  earner  ia  made 
for  the  carriage  of  goods,  requires  evidence  otU- 
er  than  the  mere  receipt  bv  the  shipper  to&how 
his  assent  lo  its  terms,  and  the  law  of  the  place 
where  the  suit  ia  brought  presumes  conclusive- 
ly such  asHent  from  acceptance  without  dissent, 
the  Question  of  absent  Is  a  question  of  evidence, 
and  IS  to  be  determined  by  the  law  of  the  place 
where  the  suij  is  brought.  In  a  suit  in  Connect. 
icut  against  the  indorser  on  a  note  made  and 
indorsed  in  New  York,  it  was  held  thai  parol 
evidence  of  a  special  agreement,  different  from 
that  imputed  by  law,  would  be  received  in  de- 
fense, although  hy  the  law  of  the  latter  Slate 
no  agreement  different  from  that  which  the  law 
implies  from  a  blank  Indorsement  could  be 
moTed  by  parol,  Doumfr  v.  Chftebrovgh,  8S 
Conn. ,89.  And  upon  the  same  principle  it  has 
been  held  that  a  contract,  valid  by  the  laws  of 
the  place  where  it  is  made,  although  not  in 
writing,  will  not  he  enforced  in  the  courts  of  a 
counin  where  the  statute  of  frauds  prevails, 
unleMit  is  put  In  writing.  Leri/uiv,  Brown, 
12  C.  B.,801.  But  where  (he  law  of  the  forum 
.  and  that  of  the  place  of  the  execution  of  the 
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'■mnti  ■JMKWC-  •;  ■wJ  ^  tmhmttd,  although 

•  ' !m:  .aw ■  1  '»! T—r^vf  .Miftwiiwim  required 
'  -  :  inuac  ■>  'vaiikt  case  of  Settdder  v. 
i^H*.  '1  .  -  -..  4M  ^TTTlt  9U1  because  the 
-nt .  1  'i«e  iMuiKi'ji  -tj«hKil  ^  the  law  of 
-X    wan '  1     !»  --pwonoiB,  and  the  rndence  of 

•id    wt    1    ir...  .«*T   AniM,  3TIa.,251. 

^itt.id  :t.ih«  ifiitt  >  »<ii*  es«ciU«d  in  'tSxry- 

iu»  <^<i.-4t  IT  B-jppMisfnMBtberepoTt,  paj- 

■  K     xttn;   <itti.re  -ii«  pitnks  Ibereto  then  re- 

■.'..ixi.   '.Ai    •iiH.u  iix>  a  anikd  mstrument,  ac- 

'.'.'1^    '  :>t.  a  i-<  ■■' '■.;iic  $tue,  in  support  of 

•....  »    r. -wams.  >'ov''iib4Ti4r  pr«sumeaa  val- 

.itu;t..->^>  u.   ',t>  -.^v"  Uws  of  Iowa,  to  Buch 

V    i~,  •I'in.ui   :>«  «^>(.^>vifcii(]eration was al- 

i<       1   -iviini  k>  a  liirfcase.  ll  was  held  by 

-.   ^,....,n      ■. -'   T -iiM  Sale,  in  an  opinion 

.  •-.  \.  ,  L'l  ;!.■».  that  the  law  of  Iowa 

■•.  1  tiv'Sv  3Kivly,  without  impaii 


the 


He  said:  "  Re- 
■v^.       ,   •   ...  ^«A;t  Nr  ^^l^>^  defenses  to  actions 
■     ..■-  -^.-.t.    -^  ,\ii:nviiin*|  administer  its  own 
.    .....   R,    .!.--i-,;  ^thiT  Stales.     The  com - 

-t.,  .v..  ■,  v^  ,io  *.•»  ■*■  inhure  in  the  contract 
-..'I  .K'  ■kYvi.'M.'itualitysscrihedto them 
I     .**.      -''v  ■x'uasrl,  much  less  can  they 

\ ^    I    '  .  <«iji' !  V  iitain  di^laration  of  tlie 

,     ^  .    ■ .    I  ;.         W-  i>>int  of  this  decision  is 

..■ ,w  >»  Mr  Wharton  into  the  text  of 

■ .*   SI    vv\>*Hlkt.if Uws,section783, 

,  N  .».^  ■■^.■,  K-n.nT»wl  toinsupportof  it. 
>.  kvta>'>  iK-  vu»r  otoeludoD  from  those 
»..^  -,'\— 1>  T»*.m>l  to.  which  declare  that 
.^.  .■.  >  vv«t>  fv>nu  of  action  that  can  be 
'x....^').  ..s'o  tn  utsiruukt-nt  which  is  not  un- 
^.  ■*..»  fcw-nt'.'.ss  (<>  the  laws  of  the  forum, 
.i...^.  ■•.  .V  b»»  of  the  place  where  it  was 
\.v  i^..  .\  •"  h'  t*  performed,  it  would  be 
*,....\si  .^uvhrwul,  la  which  debt  or  cove- 
K  -.  «^>>  ^1.'  ^v  \«  th(-  around  that  a  plea  of 
.. . .,  .  ■.v.Itwv  i*t  iMOMiteralion  is  recognized 
,.  .   ,  i„»,  i»all».-«kinsof  (Mwn'pwf.   Whart. 

1*  j-K^H***'*"*"  '*  sound,  its  converse  is 
^. ...  V  *>,  .»«.!  tht-  law  of  the  place  where  a 
s.."  — \\  iMjH***  hi  lie  lirouffht  may  forbid  the 
•..  V..,  ..*  .s  JM  \>t  a  i>u)in«cl,  tor  want  of  a  vahd 
,.  .^,^,■,  ^^^^  w  hioh,  1>V  the  law  of  the  place  of 
K  ,.-  .^,.  unsht  U'dwlared  invalid  on  that 

\V,  ,*«\i,»(,  Wkvwt,  accept  this  conclusion. 
\  '\.  ■s»>\4i  .v(  ismsUleration,  whether  arisiUK 
.  v./v  ^(((iiwlWIilyo'f'^dence  or  presented 
,.  .  is>tm  lu  tthwlli>)r.  i"  not  one  of  procedure 
,  .  '\.-h\t\  li  iPN's  l<>  the  substance  of  the 
-,.■.  i.-,li  nwl  U-U'iitta  to  the  constitution  of 
.1,  ,\i»ii*i,  ThP  ilHicrcncc  between  the  law 
,  ;  .sti-stt*  anil  Ihut  of  New  York,  presented 
■1  1  s  v*«\  i«  twlical.  and  (pves  rise  to  the  in- 
.,■  -v  wlw.  Mitvniiug  to  each,  are  theessen- 
■. .». ,  l.-«w«i' of  ft  valid  contract,  determinable 
V'  \  tk\  Iho  Ihw  of  lis  seali  and  not  that  other, 
\.!C«  Wnhoiv  Is  ptti\-idod  by  the  law  of  the 
)>ikyv  u  ltcn>  thp  m\\  lias  been  brought  to  re- 
^viirt  t\»r  ilu'  linwh  of  its  oDligfttion. 

t^w  thli  tHitiil,  what  was  said  in  the  case  of 
r.  t.W*.*'  rf,tfiif*T,L,R.7P.D..137,i8per- 
IHKUI.  \n  that  case  the  question  was  whether 
Uh'  Ktisll*!)  l»w.  which  was  the  law  of  the 
(i.wuttl.  iT  tlio  Italian  Law,  which  was  the  law 
s^  t))p  dajli  should  prevail,  as  to  the  validity  of 


a  hr  xithecation  of  the  cargo  by  the  master  of 
a  sbii.  It  was  claimed  that  because  the  matter 
lo  be  p  xived  was,  whether  there  was  a  necessi- 
ty whici  justified  it,  it  thereby  became  a  matter 
of  procet.  ire.  as  beinE  a  matter  of  evidence. 
Lord  JjuU, '  Brett  said:  "  Now,  the  manner  of 
proving  the  'acts  is  matter  of  evidence,  and,  (O 
my  mind,  is  .natter  of  procedure,  but  the  facts 
to  oe proved  are  not  matters  of  procedure;  they 
are  maltera  with  which  the  procedure  has  to 
deal," 

It  becomes  necessary,  therefore,  to  consider 
the  applicaMlity  of  the  law  of  Louisiana  as, 

2.   TheUxleeisolviionit. 

The  phrase  Iae  loei  eontraelai  la  used,  in  a 
double  sense,  to  mean,  sometimes,  the  law  of 
the  place  where  a  contract  is  entered  into; 
sometimes,  that  of  the  place  of  its  performance. 
And  when  it  ia  employed  to  descnbe  the  law  of 
the  seat  of  the  obligation,  it  is,  on  that  account, 
confusing.  The  law  wc  are  in  search  of.  which 
is  to  decide  upon  the  nature,  interpretation  and 
validity  of  the  enrsgcment  in  quoitjon,  is  that 
which  the  piutiea  liave,  either  expressly  or  pre- 
sumptively, incorporated  into  their  contract  as 
constituting  its  obligation.  It  has  never  been 
better  described  than  it  was  incidental  lyby  Ch. 
J.  Marshall  in  Wayman-n.  Boulhard,  10  Wheal., 
4S,  where  he  defined  it  as  a  principle  of  univers- 
al law:  "  The  principle  tliat  in  every  forum  a 
contract  is  governed  by  the  law  with  a  view  to 
which  it  was  made."  The  same  idea  had  been 
expressed  by  Lord  Mansfield  in  Bobinton  v. 
Bland,  a  Burr.,  1077.  '■  The  law  of  the  place." 
he  Bald,  "  can  never  be  the  rule  where  the  trans- 
action is  entered  into  with  an  express  view  to 
the  law  of  another  country,  as  the  rule  by  which 
it  ia  to  be  governed."  And  in  Uoyd  v.  Qvibert, 
L.  R.,  1  Q.  B.,  120,  in  the  Court  of  Exchequer 
Chamber,  it  was  said  tliat  "  It  is  necessary  to 
consider  by  what  general  law  the  parties  in- 
tended that  the  transaction  should  be  governed, 
or  rather,  by  what  general  law  it  is  Just  to  pre- 
aume  that  they  iiave  submitted  themselves  in  liie 
matter."    Le  Breton,  v.  MUa,  8  Paige,  261. 

It  is  upon  this  ground  that  the  presumption 
rests,  that  the  contract  is  to  be  performed  at  the 
place  where  it  is  made,  and  to  be  governed  by 
Its  laws,  tbere  being  nothing  in  its  terms,  or  in 
the  cxpKnatory  circumstances  of  its  execution, 
inconaistL-nt  with  that  intention. 

8o,  Phillimore  says  (4  Int.  Law.,  469)  "  It  is 
always  to  be  remembered  that  in  obligations  it 
is  the  will  of  the  contracting  parties,  and  not 
the  law  which  fixes  the  place  of  fulfillment — 
whether  that  place  be  flscd  by  exprett  iron!*  or 
by  tantxmplication — as  theplacetothelurisdic- 
tjon  of  which  the  contracting  parties  elected  to 
submit  themselves." 

The  same  atitlior  concludes  his  discussion  of 
the  particular  topic  (4  Int.  Iaw,  sec.  DCLrv. , 
pp.,  470-471)  as  follows:  "  Asalltheforegoiug 
rules  rest  upon  the  presumption  that  the  obli- 
gor has  voluntarily  submitled  himself  to  a  par- 
ticular local  law,  that  presumption  may  be  re- 
butted either  by  an  express  declaration  to  the 
contraiy,  or  by  tlie  fact  that  the  obligation  ia 
illegnl  by  that  particular  law,  though  legal  by 
another.  The  parties  cannot  be  presumed  to 
have  contemplated  a  law  which  would  defeat 
their  engagements." 

This  rule, if  universally  applicable, which. per- 
haps it  is  not,  though  founded  on  Uie  maxim, 
106  IT.  S. 


PRTTCHARD  V.  NOBTON. 


lai-ui 


n  rm  ak^pw  wmlnat,  jaam  perMt,  would  be 
tiMM  <M  ibe  pveMDt  coatrOTenr,  as  codcIu- 
lift  c<  Uie  qanUon  of  tbe  ■ppIicatioD  of  the 
Mm  of  LooHuiH,  bj  which  alooe  the  imdertKk- 
Ho(  tbeotdigor  r»a  be  upheld. 
lU  aD  cTcola,  it  bft  drcumBtance,  highly  per- 


V  in  ita  rfauBder,  of  the  presumed 

9.*  of  tbr  nartits,  and  entitlei;  U>  prevail,  un- 

IsB  oBtnHlni  b;  more  express  uid  poeidre 


jmrfaof  a  eaalnzj  inient, 

Ii  w^  exiweaely  referred  to  u  a  dedrive 

^narnlr  in   Bett  v.  Faekard,  60  Me..  111.  al- 

ikotfB  il  canmx  be  regarded  as  the  f ouudatioD 

•f  iW  todnnctit  in  that  case.  MUUken  v. Pratt, 

[B     USMaWL.?T4. 

If  BCfW  we  exnmine  tlie  t^nna  of  the  bond  of 
edmiuiT.  and  the  ritnatloD  and  relation  of  the 
pmr«.  we  abaU  find  coucluBive  coirobotatioD 
d  ii»r  n«sump|tion.  that  the  obliKstion  was 
(iknd  aao  in  view  of  the  laws  of  Louisiana. 

TW  BBteoedcnl  liabilitjof  Prilchaid.as  sure- 
rj  tor  the  imilniwi  company  on  tbeappeal  bond, 
«v  etmlamedtr  contncted  In  that  State,  ac- 
cvrjiu  b>  ila  laws,  aod  it  was  there  alone  that 
i!  niadd  be  pofonned  and  diacharged.  Ita  un- 
ornakmig  waa,  thai  Pritcbard  afaould,  in  certain 

T^Mi  could  be  done  oiuj  withbi  it«  territory 
aarf  ■cmriiBK  U>  its  laws.  The  condition  of  the 
tUxrtioa.  which  in  the  basii  of  this  action,  is, 
Ab.  Xc<.'o«ib  -uid  Norton,  the  obligors,  Bbould 
kU  imiakiw  and  fully  indemni^  Pritchard 
■11  a»<  ail  toaa  or  damage  arising  nom  hia  lia- 
taaii  ail  aarriv  oo  the  appeal  Ixmd.  A  Judg- 
nrB  waa,iii  fact,  rettdered  against  him  on  it  in 
'  p  ^aa  Tbere  was  but  one  wav  In  which 
lb  ^^^ig^■a  in  the  indemnity  bona  could  per- 
hrtlT  ataf T  ita  warraoir.  That  waa,  the  mo- 
^i^  ibr  Jodgnml  was  rendered  agalnfit  Prilch- 
«>t  vm  lie  appeal  bond,  to  come  forward  In 


by  nayroent,  to  extinguish  it. 
-    <fai»»nH  this  before  any  pay- 
to  require  that  the  lund 


^•Kld  W  ffjftbcooung  at  the  place  where  olher- 
«<•■  he  roold  be  TBOniicd  to  pay  it.  Even  if  it 
*«U  be  «i»~ig*it  that  Pritchard  was  bound  to 


k*l  r4  Ind^nity,  Derertiteless  he  was  enti- 
tv4  Ml  be  («4mlNincd  the  amount  of  his  ad- 
■  ■•■  ai  tbe  Mine  {dace  where  be  bad  been  ro- 
•Mt<d  to  ws^ri  iL  So  that  It  ia  clear,  beyond 
>■•  ir«la.  thai  the  obUcalion  of  the  indenmity 
««•  in  br  fnUQed  In  Louisiana  and.  conse- 
ftrstlT.  i*  nibject,  hi  all  matten  aflecUog  iu 
-■■T-WtinaaadTabditj.  to  the  law  of  that  lo- 

TianMatmctioD  b  abundantly  sustalnettby 
«•  aialinrtiy  of  Judicial  decisions  in  similar 

U  Imtm  V.  Btrrta.  S  Oiaai'sCas.,  78,  It 
*H  ^ndad  that  where  a  secnrltr  Is  given  in 
a  decree  of  a  coart  of  Jusflce,  it  Is 
iho  inteDthHi  of 
■  execution,  and 
10  be  pertoruMd  at 
'  •  Its  jurisdic- 
>ther8uie,aB 
I  obUotioii.  <•  controlled 
V  Ibw  wbkb  eaatnh  ibe  principal 

ssk     !■  ibe  ease  of  S.B.  (h.  t.  Bart- 

I  tS  Ony.  Ml.  ihe  Sapmne  Jndldal  Court 


in  that  State  to  subscribe  to  shares  in  the  capi- 
tal Mock  of  a  railroad  corporation  established 
by  the  laws  of  another  State,  and  haTing  their 
road  and  treasury  there,  is  a  contract  to  De  per- 
formed there,  and  is  to  be  construed  by  the 
laws  of  that  State.  In  LanuMe  \.  Barker,  8 
Wheat.,  146,  this  court dechuud  that  "Wherea 
general  authority  is  given  to  draw  bills  from  a 
certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money 
at  that  place." 

The  case  of  On  T.  P".  5.,  6  Pet..  173,  was  an 
action  upon  the  offlcial  bond  of  a  navy  agent 
The  Hureties  contended  that  the  United  Slates 
were  bound  to  divide  their  action,  and  take 
jud^ent  against  each  surety  only  for  his  pro- 
portion of  the  sum  due.  according  to  the  laws 
of  Louisiana,  considering  it  a  contract  made 
there,  and  to  be  governed  In  this  respect  by  the 
law  of  that  State.  The  court,  however,  said: 
"But  admitting  the  bond  to  have  been  signed 
at  New  Orleans,  it  is  very  clear  that  the  obliga- 
tions imposed  upon  the  parties  thereby  looked 
for  Its  execution  to  the  City  of  Washington.  It 
is  immaterial  where  the  services  as  navy  agent 
were  to  be  performed  by  Hawkins.  His  ac- 
countability for  non-performance  was  to  be  at 
the  seat  of  government.  He  was  bound  to  ac- 
count, and  the  sureties  undertook  that  he  should 
account  for  all  public  moneys  received  by  him, 
with  such  otBcers  of  the  government  of  the 
United  States  as  are  duly  authorized  to  settle 
and  adjust  his  accounts.  The  bond  is  given 
with  reference  to  the  laws  of  the  United  Slates 
on  that  subject.    And  such  accounting  is  re- 

auired  to  be  with  the  Treasury  Department  at 
le  seat  of  government;  and  the  navy  agent  is 
bound,  by  the  very  terms  of  the  bond,  to  pay 
over  such  sum  as  may  be  found  due  to  the 
United  Stales  on  such  settlement;  and  such 
paying  over  must  be  to  the  Treasuiy  Depart- 
ment, or  insuch  manner  as  sliall  be  curectedby 
the  Secretary.  The  bond  is,  therefore.  In  every 
point  of  view  in  which  it  can  be  considered,  a 
contract  to  be  executed  at  the  City  of  Washing- 
ton, andtheliablUty  of  iheputiesmustbefiov- 
emed  by  the  rules  of  the  common  law."  This 
decision  was  repealed  In  Duncan  v.  U.  8.,  7 
Pet.,  486. 

These  cases  were  relied  on  by  (he  Supreme 
Court  of  New  York  in  the  case  of  Kentwkj/  v. 
jftu^foprf,  6  Hill,  626.  That  was  an  action  upon 
a  bond  executed  In  New  York  conditioned  for 
the  faithful  performance  of  the  duties  enjoined 
by  a  law  of  Kentucky  authorizing  the  obligees 
to  sell  lottery  tickets  for  the  beneBt  of  a  coll^ 
in  that  State.  It  was  held  that  the  stipulations 
of  the  bond  were  to  be  performed  in  Kentucky, 
and  that,  as  it  was  vaUd  by  the  laws  of  that 
State,  the  courts  of  New  To»  would  enforce  It. 
notwithstanding  It  would  be  illegal  In  that 
State. 
The  caae  of  Bogl»  v,  Zaefiane.  6  Pet.,  686.  is 
direct  authority  upon  the  point  There  Zach- 
arie  and  Turner  were  resioent  mereliants  at 
New  Orleans,  and  Boyle  at  Baltimore.  The  lat- 
ter sent  bis  ship  to  New  Orleans,  consigned  to 
Zacharle  and  Turner,  where  she  arrived  and, 
having  landed  her  cargo,  the  Utter  procured  a 
frelffht  for  her  to  LiverpooL  When  she  was 
ready  to  sail,  she  was  attached  by  process  of  law 
at  the  suit  of  certdn  creditors  of  Boyle,  and 
Zacharie  and  Turner  procured  ber  release  by 
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becomlns  security  for  Boyle  on  the  attachment. 
Upon  tniormation  of  the  facts,  Bojle  promised 
to  indemnify  them  for  any  loes  they  might  sus- 
tain on  that  account.  Judgment  was  rendered 
against  them  on  the  attachment  bond,  nhich 
they  were  compelled  to  pay,  and  brought  suit 
ag^nst  Boyle  in  the  Circuit  Court  for  Hary- 
liuid,  upon  Ids  promise  of  indemnily,  to  recov- 
er that  amount.  A  Judgment  was  roidered  I^ 
confewriou  in  that  cause  and  a  blU  in  equity 
was  subsequently  filed  to  enjoin  further  pro- 
ceedings on  It,  in  the  course  of  which  various 
questions  arose,  among  them  whether  the  prom- 
ise of  indemnity  was  a  Harytand  or  a  Louisi- 
ana contract.  Mr.  JvMee  Sloir,  delivering  the 
opinion  of  the  court,  said;  "Such  a  contract 
would  be  understood  by  all  parties  to  be  a  cou- 
-■-  'n  the  place  where  the  advance  ■^"- 


"that  the  contract  would  clearly 
zecutlon  to  Louisiana." 
._^  .lint  was  also  decided  b' 
■.  Brum,  1  How.,  169.  Tl 
action  upon  a  guaranty  written  by  the  defend- 
ant in  New  York,  addressed  to  the  plalntiffBin 
londoD,  the  latter  having  made  advances  in  the 
latter  place  of  a  credit  to  Thorn.  The  operative 
language  of  the  guaranty  was,  "Thatyou  may 
consider  this,  as  well  as  any  and  everf  other 
credit  jou  may  open  In  his  favor,  as  being  un- 
der my  guaranty."  The  court  said;  "Itwasan 
engagement  to  be  executed  in  England,  end 
must  be  construed  and  have  effect  according  to 
the  laws  of  that  country."  citing  Bank  v.  i)nn- 
trf,  18  Pet.,  54.  As  the  mone^  was  advanced  in 
England,  the  guaranty  required  that  it  should 
be  replaced  there,  and  that  is  the  precise  nature 
of  the  obligation  in  the  present  case,  Pritchard 
could  only  be  indemniQed  against  loss  nnd 
damage  on  account  of  his  liability  on  the  ap- 
peal bond,  by  having  funds  placed  in  his  hands 
m  Louisiana  wherewith  to  oischarge  it,  or  by 
being  repaid  there  the  amount  of  his  advance. 
To  the  same  effect  is  Wood/call  v.  Wagner, 
Baldw..  8M. 

We  do  not  hesitate,  therefore,  to  decide  umt 
the  bond  of  indemnity  sued  on  was  entered  into 
with  a  view  to  the  law  of  Louisiana  as  the  pli 


character  and  sufficiency  of  the  consideration, 
should  be  determined  by  the  law  of  Louisiana, 
and  not  that  of  New  York,  Jbr  error  in  iU 
Tuli>ig»  an  thi»  paint,  oonmquently,  We  judg- 
ment ofAe  dreuit  Ci>urt  it  retened.aiih  diree- 
Hoot  ta  graiit  a  juw  trial. 
New  trial  ordervd. 
True  cop;.   Test: 

James  H.  UcKenne;,  Clerk,  Sup.  Court,  V.  B. 
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SIMON  WING  KT  AU,  Apptt., 

EDWARD  ANTHONY  kt  At. 


1.  VbeietteoUinof  a  te-tssued  patent  is  for  i 


je  ooDbived  to  atrrj  on  {be  proofiB,  the  le-Is- 


duteient  invention  from  tliat  deecrlbed  in  tl>e  orig- 
tnal  patent,  the  re-lasue  is  void. 

i,  where  the  original  patent  was  for  a  mechanism 
to  BOoonipUsh  n  spectllo  reaull,  andtliere-Jnued  pa- 
»"-•  is  for  the  proo««s  by  whlob  that  result  is  »t- 

sd,  and  Is,  tberefi — "•  ■ ■•—  ■"■—  "-- 

iT\giDBl  paieoi.  and  at 

jan  be  oontii— ■ 

sue  is  void. 

3.  These  nrindplei  applied  to  tlie  ra4Bued  patent 
to  Albert  8,  Boutfiwtnlli  for  Imiovvemenle  ta  tak- 
lus  pbotogi^ihlo  impreKlona, 
TNo.  67.] 
Argutd  Nov.  1,  t.  188S.  Decided  Not.  IS,  18S2. 

APPEAL  from  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  New 
Tort 

8tat«mentof  the  case  by  Mr.  Jvatice  Woods: 

This  was  a  bill  in  equi^  to  leatraln  the  In- 
fringement by  the  defendants  of  reissued  let- 
ters patent  dated  September  35,  1860,  granted 
to  Albert  8.  Soutbworth,  for  certain  improve- 
ments tu  taking  photographic  impressions.  The 
original  letlerB  patent  were  dated  April  10, 1856, 
the  re-isaue,  September  26, 1880. 

The  answer  of  the  defendants  denied  the  nov- 
elty acd  the  utility  of  the  invention,  denied  in- 
fringement, and  alleged  that  the  invention  de- 
scribed in  the  re-issu^  patent  n'as  not  the  same 
invention  descritied  in  the  oriRinal  patent. 

Tbecircuitcourt  upon  final  hearing  dismissed 
the  bill.  To  obtain  a  review  of  this  decree,  the 
complainants  have  appealed  to  this  court. 

It  appears  from  the  evidence  in  this  case,  and 
is  a  matter  of  genera]  knowledge,  tbatacsmera 
is  the  principal  iustrument  used  in  taking  pho- 
tographic pictures.  This  h  a  rectangular,  ob- 
long box,  in  one  end  of  which  is  inserted  a  tube 
containing  a  double  convex  lens,  while  at  the 
other  end  is  a  plate-holder,  immediately  in  from 
of  which  is  a  Hliding  shield.  A  plate  of  glass 
receives  in  a  dark  room  a  chemical  preparsdoD 
which  renders  it  sensitive  to  the  action  of  li^t. 
The  plate  is  then  put  into  the  plate-holder  at 
the  end  of  the  camera  opposite  the  lens,  the 
shield  in  front  of  the  plate  is  withdrawn,  and 
the  rays  of  light,  passinc;  Uirough  the  lens  from 
an  object  sidtably  placed'^in  front  of  it,  fall  upon 
the  plate  and  produce  there  an  image  of  the  ob- 
ject. This  is  then  perfected  by  c«1ain  other 
chemical  processes,  andiscall^ancgative,  and 
from  It  many  copies  may  be  printed.  Thu* 
photographic  pictures  are  produced. 

The  camera  should  be  so  arranged  with  rela- 
tion to  the  object  to  be  pictured,  that  a  right 
line  drawn  from  the  center  of  the  object  will 
pass  directly  through  tbe  axis  of  the  lens  and 
fall  upon  the  plate  at  rightangles.  Inthisman- 
ner  tlie  best  pictures  ore  obtained.  Ifthismeth- 
od  is  not  followed  the  picture  will  be  distorted 
and  otherwise  Imperfect. 

It  is  conceded  that,  prior  to  the  date  of  South- 
worth's  Invention,  thisobiect  was  accomplished 
by  tilting  the  camera  itself  into  difFerent  posi- 
tions witb  respect  to  the  object  to  be  pictured, 
and  In  this  manner  bringing  tjie  center  of  the 
field  of  tbe  lens  upon  different  parts  of  the  plate. 

ComplMnants  contend  that,  prior  to  Soutli- 
worth's  invention.only  one  correct  picture  could 
be  taken  on  the  same  plate,  except  in  the  man- 
just  stated.  The  object  of  the  invention 
covered  by  his  original  patent  was,  to  provide 
efficient  means  by  which  several  correct  pictures 
could  be  taken  on  diffeicot  parts  of  Q^  same 
plate. 


.yGOOg 


f«..S. 


u  for  taking  photograph- 
.  _  lyi:  "  The  obiect  of  my 
■  it  W  being  In  i^tfcl  nicGeesion  differ- 
ra  i-raoM  of  tbe  MUM  plate,  or  different  plates 
^  vhMKKTcr  maleriu  prepared  for  dIioIo- 
eri^kic  panpnaea,  ialo  tbe  center  of  tbe  neld  of 
'Jm  trrm.  for  ibe  purpose  of  either  tinning  them 
iJg^tlT.  ihai  tbe  doom  perfect  maj  be  selcct- 
^•i.  Ltut  ukiag  diSerml  views  of  tbe  same  ob- 
yri  viih  tike  tast  delay  possible,  or  of  taking 
ttmacDpic  pK-iaresupontheiameordiftcreut 
piMs  viih  OOF  camera"  lie  then  declares:  "My 
siuaiaacottmuof  a  peculiarly  arraDged frame 
3  v^irfc  ibc  plal^-hokler  i»  pennittea  to  slide, 
t*  vhii-fa  imam  I  am  enabloi  lo  take  four  da- 
rvfT«Mype>  do  one  piaie  and 


TW  *pecifica>ion  here  proceeds  la  describe 
sboIcIt  tbe  frame-bolder  by  vhich  the  object 
•  f  tkr  inT«DliaD  is  accompliaDed. 

T^  ekhn  of  the  origin^  patent  is  as  follows: 

"  WbM  I  cWm  as  my  invcotioD  and  desire 
t- •ECBi*  br  leUen  patent  is  the  within  described 
l^f-fadder  in  combination  with  tbe  frame  in 
vtick  iiBOiTea.  cooBtmcted  and  operated  in  tbe 
mmmrr  and  for  tbe  purpose  substantially  as 
hWM  M<  forth." 

TV  •fntaflrUSoa  of  the  le-lsaoed  patent 


M^  Ibe  foUuWing  pawages  which  do 
pev  n  Ibc  orisinaJ  nMciflcation:  "  I  ii 
t^tA  eotain Tmprovemeut*  in  taking 


In  taking 
pboMgTSphs,  etc..  it  has  been 
osc  a  separate  plale  for  each  im- 
plate   being  removed   from   tbe 
■od  II. placed  by  another  when  several 
of  Ibc  tame  object  were  to  be  taken. 


-^Mdmhledriaf  and  tmuble,  u>  obviate  which 
■  Ar  )^Ject  <rf  my  pitaent  Invention,  which 
—w^tute  tafinginc  successively  different  por- 
.•■■•4  tbe  sacQie  tNsle  orseveral  smaller  plates 
— -n-4  in  oac  ptele-btdder  into  tbe  field  of  the 

'  In  a^ijiag  out  my  invcntiou  I  have  made 
JB  )f  a  paniliarly  arranged  frame,  in  which 
^ir  itmu  ^*Wr  b  nermhted  to  slide,  and  in 
vtara  Ap  pnaitkHi  of  tbe  plate-bolder  is  deQ 
u^n  itlif  iiril  to  tbe  operator,  so  that  he  can 
.-jMt  and  accuntdy  adjnst  the  plate  or 
^■Mn.'ibcaccimpaDyingdrawingiiaDadeacrip- 

-  le  that  others  skilled 

d  and  UM  my  iaveo- 


iliariliitliin  of  tbe  plate-hold- 
leal  wl(b  UiedcKriplion  con- 


•dkf  tbe 
diotakie 


UiedcKriplii 
oricbMl  q»eciflcaIlMi,  and  is  IIIub. 
BBM  drawings 
qaclficatloD  further  declares: 
however,"  thai  ia,  wbeo  It  i*  du- 
tban  fourii 


m  W  «bkAi 


I  OK  Mdtable  grooves,  stops  or  In- 

''^  tbe  opetalor  adjusts  tne  posl- 

wfantially  oa  tbe  same  prin- 

-■-- of  the  opening  E 

11  IscrlOsot 


that  my  improvement  may  be  embodied  bv 
cau«ng  the  lens  of  the  camera  to  be  made  ad- 
JusUble  In  different  positions  with  respect  to 
the  plale, while  the  plate  remains  stationary,  so 
that  different  portions  of  the  plale  may  be 
brought  into  the  field  of  the  lens.  This  1  have 
tried,  but  do  not  consider  it  practically  to  be  so 
good  a  plan  as  the  foregoing,  as  it  necessitates 
a  chanee  of  position  oTthe  camera  itself  or  of 
the  objects. 

The  claim  of  the  reissued  patent  was  then 
staled  as  follows: 

' '  What  I  claim  as  my  invention  and  desire 
to  secure  by  letters  patent  is  bringing  the  dif- 
ferent .portions  of  a  single  plate,  or  several 
smaller  plates,  successively  into  the  field  of  the 
lena  of  the  camera,  substantially  in  the  manner 
and  for  the  purpose  specified," 

Mmn-s.  John  6.  AbboU  and  Albert  A.  Ab- 
bett,  for  appellants. 

Mr.  Edmund  Wetmore,  for  appellees. 

Mr,  JutUce  Woods  delivered  the  opinion  of 
the  court: 

It  ia  manifest  that  tbe  re-issued  [iat«nt  was 
taken  out  for  the  purpose  of  embracing  under 
its  monopoly  what  was  not  indudea  by  the 
original  patent.  The  original  patent  was  not, 
in  the  language  of  the  statute,"  Inoperative  or 
invalid  by  reason  of  a  defective  or  insufDcient 
specification,  or  by  reason  (rf  the  patentee  claim- 
ing as  hisown  Invention  or  discovery  more  than 
be  bad  a  right  to  claim  as  new." 

The  origmal  claim  was  for  a  mechanism 
namely:  "  A  plate-holder  in  combination  with 
the  frame  in  which  it  moves,  constructed  and 
operating  In  the  manner  and  for  the  purpose" 
set  forth  in  the  specification.   The  clami  of  the 


gle  plate,  or  several  smaller  plates. _ 

ly  into  the  flqid  of  tbe  lens  Of  the  camera,  eub- 
slanlially  in  the  manner  and  for  the  purpose 
specified." 

This  claim  would  cover  any  mechanism  by 
which  the  different  parts  of  the  plate  could  be 
brought  into  the  field  of  the  lens.  In  fact,  the 
Bpecitlcaiion  of  the  re-issued  patent  suggests  a 
different  contrivance,  namely:  the  causing  of 
the  len.4  of  the  camera  to  be  made  adjustable 
In  different  positions  with  respect  to  the  plate, 
while  the  plate  remains  stationary,  so  that  dif- 
ferent portions  of  the  plate  may  be  brought  inio 
the  field  of  the  lens. 

It  Is  quite  clear  that  tlie  original  patent  cov- 
ers a  mechanism  toaccompllKhaspeciflc  result, 
and  that  the  re-iaaued  patent  covers  the  process 
by  which  that  result  Is  attained,  without  re- 
Ard  to  tbe  mechanism  used  to  accomplish  it. 
The  re-issue  is.  therefore,  much  brooaer  than 
the  original  patent,  and  covers  every  mechan- 
ism which  can  be  contrived  to  carry  on  (he 
process 

In  the  case  of  Paltrier  Co  v  Fintder  Work*, 
98  U.  S.,  126  [XXV.,  77],  it  was  held  by  ibU 
court  that  when  original  letters  patent  were 
taken  out  for  a  process,  the  re*lBBUed  patent 
would  not  cover  a  compoeition  unless  it  were 
the  result  of  the  process,  and  that  the  Inven- 
tion of  one  involved  the  invention  of  the  other. 

The  converse  of  this  proposition  was  decided 
by  this  court  in  the  case  of  Jamet  v.  Catitphell, 
IMU.  S.,3H[XXV;.,  T86j.    In  tbat  case  the 


e.oog 


SUPREUE  CorBT  OF  TSE  UstTED  STiITBB. 


court  said  tbat  a  patent  for  a  process  and  a  pa- 
tcDt  for  an  implement  or  a  machine  are  very 

different  things,  and  decided,  in  substance,  tbat 
letters  patent  for  a  machine  or  implement  can- 
not be  re-issued  for  the  purpose  of  claiming  the 
process  of  operating  that  class  of  machines,  be- 
cause, if  the  claim  for  the  process  is  anything 
more  than  for  the  use  of  the  particular  machine 
patented,  it  is  for  a  different  inTcntion. 

To  the  same  effect  precisely  is  the  case  of 
Eeald  V.  met,  104  U.  8.,  787  [XXVI.,  810]. 
Tlie  present  case  falls  wllhin  the  rule  laid  down 
in  the  autliorities  cited. 

Soutbwonh's  Invention,  as  described  in  his 
original  patent,  must  be  limited  to  what  is  there 
set  forth,  namely:  a  mechanism  for  bringing 
sueeesstvel;  different  portions  of  the  plate  with- 
in the  field  of  the  tens.  He  did  not  discover 
tlie  law  that,  to  get  the  best  effect  in  taking  pict- 
ures, the  plate  or  part  of  the  plate  on  which 
the  picture  was  to  be  taken  should  be  brought 
into  the  Held  of  the  lens,  nor  did  he  invent  the 
method  of  doing  this  by  tilting  the  camera 
itself  into  different  positionsnitb  respect  to  the 
object  to  be  pictured. 

This  law  was  known,  and  the  practice  men- 
tioned was  followed,  long  before  Bouthworth's 
inveniioii.  His  device  was  simply  a  new  and 
specific  means  to  take  advantage  of  a  well 
luiown  law  of  nature.  In  his  re-issue,  by  claim- 
ing as  his  invention  the  process  of  bringing 
different  parts  of  the  plate  successively  into  the 
field  of  the  lens,  he  seeks  to  put  himself  in  as 
good  a  position  as  if  he  had  been  the  first  lo  dis- 
cover the  law  referred  to,  and  the  flrsl  to  in- 
vent the  method  of  taking  advantage  of  the 
law  by  tilting  his  camera  into  different  posi- 
tions. In  claiming  the  process,  he  eicludes  all 
other  mechanisms  contrived  to  accomplish  the 
same  object.     This  ho  could  not  rightfully  do. 

We  are  of  opinion  thst  the  claim  of  the  re-is- 
sued patent  is  for  adifferent  invention  from  that 
descnl)ed  in  the  original  patent,  and  that  the  re- 
issue Is,  therefore,  void.  

OitC  V.  WdU,  22  Wall.,  1  [89  V.  S.,  XXH., 
"  Patent.ZS   Wall.,  566 

;  Powder  Co.  v.  Fouler 
XXV.,7Tl:ai«v.  i:ans- 
Uy.  103  U.  8.,  12a  fXXVI..  1041;  MiUer  v. 
A-OM  Co.,  104  U.  8.,  SBOIXXVi..  'imiJnmet 
Y.  CamvUU.  Id..  858  [XXVI.,  786];  Htaldy. 
Bice,  Id.,  787  [XXVI.,  BIO];  Jofn>»tm  v.  R.  E. 
Co..  106  U.  8..  539  [XXVI.,  1162]  ;  Bant:  v. 
.Rvinfc,  108,  Id.,  160  [XXVI.,  1018]. 

77ie  decree  of  Ike  Virmiit  Court  mii*t  be  af- 
firmed. 

True  copy.   Testi 


AMERICA  C.  BEDFORD  akd  JOHN  R. 
BEDFORD,  J^ipU., 

Q.  W.  BUBTON. 
(See  8.  C,  111  Otto,  aaS-SU.) 


Worke,  m  U.  I 


iTBerveA  bi  the  deed  of  coDveyanoefortbe  payment 
of  the  notes,  such  lien  may  t>e  enforced  aniinit  the 
land  though  the  notes  be  voiila8antlDSttDewoiD>a 
pereonally.    (The  bushand  and  wtfe  vent  Into  p^s- 


1.  InsucbcasetheffTanteetsnotentltled.by Te»- 
_  in  of  her  cOTerturo.  to  have  the  sale  set  sstde  and 
the  purobase  money  already  paid  refunded,  thoiwh 
oonaentlaK  to  aooount  tor  rents  and  profits;  nor  will 
she.  or  her  husband.  t>e  allowed  tor  permanent  Im- 

. .^  fjy    (1^^ 

also,  m  a  State  where,  by  oonlraot, 
a  ordlnaiT  lesal  late  may  be  stip- 
ulated for.  Bucb  hitereet  may  t>e  reoovraed  under 
the  vendor's  Ifen  U  agreed  to  be  glvax  m  the  notes 
* —  purchase  money. 

[No.  46.] 
Submitted  Oct.  ti,  188S.  Decided  Nov.  13,  ISSS. 


The  bill  in  this  case  was  filed  in  the  court  be- 
low, to  enforce  a  vendor's  lien  upon  a  certain 
tract  of  land. 

The  said  court  having  entered  a  decree  for 
the  foreclosure  and  sale  ofthe  land  in  question, 
the  defendania  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  R.  HeP,  Smith,  for  appellanU. 

Meters.  A.  A.  Freenuus  and  iMn  IK.  Bur- 
Ion,  toT  appellee. 

Mr.  Jueltee  Br^dlej  delivered  the  opinion 

of  the  court: 

This  case  arises  on  a  bill  in  ei^uity  filed  by  O. 
W.  Burton,  the  appellee,  alleging  that  in  Peb- 
ruaiT,  1672,  he  sold  and  conveyed  to  America 
Bedford,  one  of  the  appellants,  wife  of  John 
R.  Bedford,  the  other  appellant.  In  fee,  for  ber 
separate  use,  free  tmm  the  control  of  her  hus- 
band, a  certain  tract  of  land  In  Tenncsiiee,  for 
the  consideration  of  $7,500,  one  third  of  which 
was  paid  down,  and  the  balance  secured  by  the 
promissory  notes  of  Mrs.  Bedford,  drawing  in- 
terest at  the  rate  of  ten  per  cent  per  annum. 
The  deed  of  conveyance  specified  these  notes, 
and  reserved  a  hen  on  theland  for  the  payment 
thereof.  The  notes  were  paid  in  part  but  not 
in  full,  and  the  bill  waa  tiled  for  the  foreclos- 
ure and  sale  of  the  land  to  raise  the  balance  due. 
The  defendants,  Bedford  and  wife,  filed  a  de- 
murrer, which  was  overruled,  and  thereupon 
they  filed  an  answer  and  cross-bill,  admitting 
the  facta  stated  in  the  bill,  and  that  they  took 
and  still  bad  possession  under  the  purctiase;  and 
the  cross-bill  alleged  that  the  defendants  had 


(500;and  claimed  that  the  sale  was 
void  because  of  the  coverture  of  the  grantee, 
and  prayed  that  it  might  be  declaiS  void, 
and  tbat  Burton  should  be  decreed  to  refund 
the  amount  paid  on  the  purchase,  togelhcrwith 
the  value  ot^  the  improvements.  wiUi  interest, 
after  deducting  the  value  of  the  rents  whilst  the 
property  wasoccupied  byihe  defendants.  Bur- 
ton demurred  to  the  cross-bill,  and  on  final  hear- 
ing the  court  sustained  this  demurrer,  and  made 
a  decree  for  the  foreclosure  and  sale  of  the  prop- 
erty as  prayed  in  the  original  bill,  but  declared 


lt<yTK.~LtenforpuTThaiemoney.  Seencteto^ay 
ley  v.  areenleaf ,  £0 17.  B.  (T  Wtteil.},  4& 

106  U.  S. 


mt  was  not  entitled  lo  ft  per- 
il againrt  Aswrica  Bedford.  From 
c  ihe  defcndatiu  luTe  appealed. 
I  Be  aeow  ia  aoagbt  to  be  reroved  od  two 
BOBwik:  0m,  becauae  tbe  sale  to  America  Bed- 
lad  «M  void  br  reaaoD  of  her  coverture,  and 
iwjjM  to  he  decund  void,  and  the  moDej  paid 
t»  ka  deqiewi  to  be  refunded;  secondly,  be- 
twme  Ifae  decfee  glres  leu  per  ccot  Interest  on 
Ar  BNts.  a  i«le  of  interest  whicb  is  not  allowed 
k*  ikr  law  anleaa  there  is  a  special  contract 
avctor.  Ifae  legal  rate  tieing  omr  Ax  per  cent; 
a /fHf  (mrrt  is  incapable  of  making  such 


t^\ 


TV  •mtaorilleB  are  numerous  and  conclusive 
I-  ik'  tOttx  that  a  /mw  oiwrl  may,  with  her 
lubaad't  ccasent,  take  land  by  purchase,  and 
iktf  a  Mvnrity  ^ven  thereon  by  her  for  the  pur- 
aat  BooeT-  wdl  be  enforced.  It  was  so  beld 
t;  tUt  coon  in  the  case  of  Chilton  v.  Braiden, 
!  Bhrk.  458  [87  L'.  S..  XVII..  304],  where  a 
tn  Urn  Ite  nppiud  purdiase  money  of  land  sold 
It  swrriisl  wotnan  was  enforced  by  a  decree 
kr  Ike  lafe  of  (he  laiML  Mr.  Jtutice  Qrier,  de- 
hvtinf:  tbe  opinioD  of  the  court,  said:  "When 
Mt  p0M«  haa  got  the  estate  of  another,  he 
<wki  mat.  ID  coiwciewx,  to  be  allowed  to  keep 
k  nhoot  pMjing  the  coostderation.  It  is  on. 
aa  armd^  tbat  oourta  of  eqidtv  proceed  as 
I  Tcndor  and  vendee.  Toe  purchase 
ID  tbeland  sold, where 
rate  security."  In 
d  by  the  Cbsacel- 
hrof  Xrw  Josnr,  AntMnmo  v.  Bon,  S  C.  E. 
^M«  [au  K.  J.  £q.],  IW,  where  property  wa» 
■Uand  caa*<e;«lu>ainuried  woman,  and  she 
«d  her  bnafaMid  executed  a  mortgue  for  the 
',  hut  the  execution  by  the  wife 

-   "^ IB  not  privately  eum- 

a  held  that  the  vendor 
M  a  lira  bv  tbrpnrcfaaae  money,  and  also  that 
te  M*g^f  being  given  for  the  benefit  of  ber 
^■mM  ^fiMr,  alibough  jtAA  as  a  mortgage, 
aachi  fee  decned  a  Uenoaauch  separate  estate, 
h  Ar  (>■>  «<  ITiatafAoM  V.  £<ate,7Baz.,45S, 
■  WW  krU  by  the  Supreme  Court  of  Tennessee 
ibtf  nac  iHid  was  sold  and  a  titk  bond  civcn 
ft  a  MTlad  wo^MB,  who  gave  ber  notes  for  a 
!■!  r4  tkc  iiiifdiaai  noDey,  the  vendor'a  lien 
«mU  te  adorad,  allboaghtbe  notes  mieht  be 
•■i  ■■  apteat  tbe  rendM  personally.  In  the 
■taowirt  aae  (rf  Jattim  v.  BvUtdge.  8  Lea, 
«^  dfd^d  aa  late  M  December  Term,  IST*. 
a*  ^sae  eoun  hdd  that  if  a  married  woman 
tar  ^ad.  pHtly  for  CMh  and  partly  on  time, 


, d  f or  the  parment  of 

te  fiMTftaae  acnev  may  beenforcolui  equity. 
tW  tm  waa  MHly  panUel  to  the  present.  A 
to«  *a>  sjamurf  to  the  married  woman  for 
Rtalolng  a  lien  on 
the  notes  given  for 
',  and  the  grantee  and  her 
A  crosa-bill  waa 

^_, jkingtosetasfdo 

t  aa  raid,  and  for  a  return  fA  the 

m^r«  ysM.  and  Ike  value  of  permanent  Im- 
^MHHBt.  A  decne  (or  the  nle  of  the  land 
fc^arfy^eMpaidparrhaae  money  waa  made 
w  a>  <lHMeMkr,  bat  do  prracwal  decree 
to  3«  On^  C  a.  BooE  ST. 


SS8-«<3 

against  ttte  parties.  This  decree  was  affirmed  [841] 
by  the  Snpreme  Court  In  an  elaborate  judgment. 
Id  which  the  authoritieH  on  the  subject  are  fully 
reviewed.  Ttie  court  concludes  the  examination 
by  saying,  "  If  the  conveyance  be  to  the  sole 
and  separate  use  of  the  married  womBD.  there 
seems  lo  be  no  difficulty  in  treating  a  debt  con. 
tracted  in  the  purchase  as  binding  on  the  prop- 
erty, although  not  pcrsOQBlly  obUgatory  on  the 
feme,  because,  where  she  takes  possession  un- 
der the  conveyance,  the  debt  is  contracted  for 
the  benefit  of  herseparateefltate."  Aga:n:"Her 
incapacity  to  execute  valid  notes,  if  we  treit  the 
purchase  notes  as  void  on  that  ground  and  be- 
cause not  expressly  made  obligatory  on  her  eep- 
arate  estate,  woula  not  affect  the  vendor's  right 
to  subject  the  land  to  the  satisfaction  of  the  un- 
paid purchase  money  by  virtue  of  the  vendor's 
equity  and  of  the  lien  reserved.  By  the  deliv- 
erf  and  acceptance  of  the  deed  of  conveyance, 
the  contract  was  executed  and  the  title  vested 
in  her.  8he  lakes  the  title  subject  to  the  charge 
created  by  the  terms  of  the  deed.  TVoMtantv. 
Beau,  1  Leg.  Rep.,  48;  Le«  v,  Neaman,  1 
Hemph.L.J.,189:  Mn<^v.£Mrtf^,Sl  Miss..  [S4S] 
622.  Under  such  circumstances,  the  married 
woman  is  not  entitled  to  have  the  cash  payment 
refunded.  Iq  making  the  payment,  as  we  have 
seen,  she  exercised  a  right  which  the  law  con- 
cedes. *  *  *  All  she  can  claim  Is  exemption 
from  personal  liabiUtv." 

These  cases  decided  by  the  highest  court  of 
Tennessee,  where  the  land  lies  and  where  the 
transaction  took  place,  are  of  stringent  author- 
ity, and  they  accord  with  our  own  views  of  the 

It  should  be  added  that  by  the  statute  law  of 
Tennessee,  "  Married  women  over  the  age  of 
twenty-one  years,  owning  the  fee  or  other  legal 
or  equitable  interest  or  estate  in  real  estate,  shall 
have  the  same  powere  of  disposition,  by  will, 
deed  or  otherwise,  as  are  possessed  by /«m«(«0Je 
or  unmarried  women."  Codeof  Tetmessee,  sec. 
2486.  This  provision  would  seem  to  be  suffi- 
cient to  confer  upon  a  married  woman,  pur- 
chasing land  to  her  own  use,  power  to  execute 
a  mortgage  upon  the  land  to  secure  the  pur- 
chase money — binding  at  least  upon  the  laud, 
if  not  creating  any  personal  obligation  against 


money.  The  lien  goes  with  tlie  estate  and  af- 
fects !t  in  a  manner  similar  to  a  condi^on.  It 
is,  indeed.  In  the  nature  of  a  condition  impressed 
upon  the  estate  itself.  It  makes  the  deed  sav, 
in  effect.  "  I  convey  to  you  the  laud,  hut  only 
upon  the  condition  that  you  pay  the  notes  given 
for  purchase  money;  If  they  are  not  paid  I  am 
to  hold  it  as  security." 

This  peculiar  character  of  the  lien  seems  u>  be 
a  good  answer  lo  the  second  ground  for  rever- 
sal—the reservation  of  interest  at  the  rate  of  ten 
per  cent  per  atmum  on  the  notes.  Ten  per  cent 
to  not  an  unlawful  rate  of  interest  in  Teunea- 
■ee.  It  mav  be  reserved  if  the  parties  so  agree. 
If  tbey  make  no  agreemeut,  the  law  gives  six. 
The  agreement  lo  pay  ten  per  cent  in  this  case 
may  not  be  binding  on  the  wifepenonally,  but 
it  ts  not  biiMling  on  the  same  gnmnd  that  the 
principal  is  not  binding  upon  her  poMHuUy. 


CtK)!; 
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SCPREXE  COUBT  OF  THE  UNITED  SxATEB, 


adpakleil  few,  if  itiistlptiUtedfor,  andis: 
pait  of  tbe  ctwsidaatton  for  which  a  lioi  Is  re- 
tained oo  the  land,  it  ia  as  moch  secured  by  the 
Ben  ai  tbe  principal  is. 

W4  »m  no  tmrinOndtcne.anditUtAerefort 

^nw  OOP7.    T«M: 

Jamv  H.  UcKeoiMr.  CleA,  Sup.  Court,  D.  B. 


tM1       EQUATOR  HININO  AND  SMELTllfO 
'      ^  COMPANY.  Fiff.  in  Err. . 

e. 
GEORGE  W.  HALL  rt  al. 

(See  &  CIS  Otto.  BS-n.) 


•1.  SeotloD  2N  of  tlie  Code  or  ClTil  Prooedure  of 
CXilontdu  gnuils  aa  of  rUibU  without  cauie  ahovn, 
DIM  new  Mai  to  each  partr, » It  mar  ^  turn  faave 
avwiUotorJudsiueiit  rendeted  avabiflt  li  In  an  ac- 
Munotfdeotment. 

I.  nw  law  o(  the  State  Id  that  raapeot  la  buidlng 
on  tbe  Circuit  Court  of  tbe  UoKed  Sintee  in  oka 
iTted  In  tbat  Slaia. 

[No.  68.] 
iiubmitttd  Oct.  S7, 1881,  Deeided  Nm.  IS,  188t. 

ON  a  oertlflcate  of  diTldon  in  opinion  between 
tbeJudxesofthedrcuitCourtoftheUnlUd 
State*  for  tbe  District  of  Colorado,  and 

IN  EIIROR  to  tbe  Circuit  Court  of  the  United 
BUtes  for  the  District  of  Coloisdo. 
The  bUtonr  and  facts  of  the  case  rafflcientlj 
appear  In  tbe  opinion  of  the  court. 

Vr.  B.  K.  T«Uer,  for  plaintiff  In  error. 
No  counsel  appeared  for  the  defendants  in  er- 


Jfr.  JutUte  MlU«r  delivered  the  opinion  of 
Ibe  court: 

TMi  !•  a  writ  of  error  to  the  Circuit  Court  for 
the  District  of  Colorado.  Tbe  case  was  an  action 
ij  ejeotment,  to  recover  possession  of  a  diver 
mine,  TbeplaintliTe  below  were  Hall  and  Mar- 
1^1,  who  oMalned  a  Judgment  for  tbe  posses- 
HJon  of  the  property  in  controTersj.  At  Oie  De- 
'i*niberTenn,  1878,  of  the  circuit  court,  the  case 
Iwil  (won  submitted,  by  aKreementof  the  parties, 
waiving  a  Jury,  to  the  Jud^,  who  rendered  a 

Iuilipnentln  favorof  thedefendant.  Thereupon 
be  plain tlfTs  paid  the  costs  of  tbe  sultup  toth^t 
lliiie,  and  moved  the  court  to  grant  tbem  a  new 


Cotteof  Civil  Procedure  of  Colorado.  At  the 
Mav  Term,  1870,  the  caw  waa  submitted  to  alury 
hikT  a  verdict  was  rendered  forthe  plalntinH,on 
wbli'h  judgment  was  entered  on  the  IStb  of  Jut  j. 
The  tlfj^nOaiU  then  made  a  motion  for  a  new 
trial  without  showing  cause.whlch  was  claimed 
to  be  a  matter  of  rig^t  under  the  same  section. 
On  the  queadoD  whether  this  new  trial  sbould  be 
granted,  the  Judges  of  tbe  Circuit  Court  were 
divided  in  opinion, and ajudgmentwaseniered 
overruling  tne  motion.  Tney  nave  certified  that 
question  to  this  court. 
The  section  of  the  Code  of  Colorado  under 
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«  bj  Mr.  JuMet  VoA^MBi. 


which  this  motion  was  made  reads  as  follows: 

"  Whenever  judgment  sliall  be  rendered 
a^nst  either  psny  under  the  provlsionB  of 
this  chapter,  it  sbaJl  be  lawful  for  the  ptutv 
against  whom  such  jnd^cnt  is  renderca,  his 
heirs  or  assigns,  at  anj  time  before  tbe  first  daj 
of  tbe  next  succeeding  term,  to  pay  all  costs  re- 
covered thereby,  and,  upon  application  ot  the 
party  Hgulnst  whom  the  same  was  rendered,  his 
heiiBornssignB,  the  court  sbsll  vacate  such  judg- 
ment and  grant  a  new  trial  Jo  such  case,  but 
neither  party  shall  have  but  one  new  Iriel  in  any 
case,  as  of  right,  without  showing  cause.  And 
after  such  JtKlgment  is  vacated,  tne  cause  shall 
stand  for  trial  the  same  as  though  It  bad  never 
been  tried." 

Two  questions  are  presented  for  our  consider- 
ation in  leviewingtheaction  of  tbe  circuit  court 
on  this  motion  for  a  new  trial.  Tlie  first  is, 
whether  the  Circuit  Court  of  tbe  United  States 
sitting  in  Colorado  is  to  be  governed  by  the  stat- 
ute of  that  State  on  this  subject. 

At  the  common  law,  the  fiction  in  an  action 
of  ejectment,  by  which  John  Doe  and  Richard 
Roe  were  made  plaintiff  and  defendant,  per- 
mitted any  number  of  trials  after  verdict  and 
judgment  between  tbe  same  parties  in  interest 
-ontnesamcquestionof  titie,  by  the  use  of  other 
fictitious  names,  and  other  allegations  of  demise. 
cotrv,  and  ouster. 

The  evil  of  tbie  want  of  conclusiveness  in  the 
result  of  this  form  of  action  led  to  the  interpo- 
sition of  a  court  of  equity,  in  which,  after  re- 
peated verdicts  and  Judgments  in  favor  of  the 
same  party  and  upon  tbe  aame  title,  that  court 
would  enjoin  the  unsuccessful  party  from  fur- 
ther disturbance  of  tbe  we  who  bad  recovered 
these  Judgments. 

Ttus  form  of  action,  with  its  inconcluMve  re- 
sults, would  he  the  law  In  Colorado  for  tbe  re- 
covery of  tbe  possession  of  real  estate,  but  for 
the  statutes  of  that  State,  of  which  section  2S4 
of  the  Code  of  Civil  Procedure  is  a  part.  The 
framers  of  those  statutes,  in  abolishmg  the  old 
common  law  action  of  ejectment  with  its  accom- 
panying evils,  and  in  substltuling  an  action  be- 
tween UiB  real  parties,  plaintiff  and  defendant, 
found  it  necessary  to  provide  a  rule  on  the  sub- 
ject of  new  trials  m  actions  concerning  tbe  titles 
of  land, 

A  title  to  real  estate  has.  under  the  traditions 
of  the  common  law,  been  held,  in  all  tbe  Stales 
where  that  law  prevailed,  to  be  too  important, 
we  might  almoetsav  too  sacred,  to  be  concluded 
forever  by  the  result  of  one  action  between  the 
contesting  parties.  Hence,  those  States  which, 
by  aboliahiiig  tbe  fictions  of  the  action  at  the 
common  law,  and  suhstituiin^  a  direct  suit  be- 
tween the  paitieB  actually  claiming  under  con- 
flicting titles,  which,  according  to  the  nature  ot 
this  new  proceeding,  would  end  in  a  Jut  ^ 
concluding  both  parties,  have  found  it  "i 
sary  to  provide  for  new  trials  to  such  extent  as 
eacn  State  Legjslature  has  thought  sound  policy 
to  require.  These  provisions  lor  new  trials  Id 
actions  of  ejectment  are  not  the  same  in  all  the 
Slates,  but  it  Is  believed  that  almost  all  of  them 
which  have  abolisbed  tbe  common  law  acdoo 
have  made  provision  for  one  or  more  new  trials 
as  a  matter  of  right. 

We  are  of  opinion  that  when  on  action  of 
ejectment  is  tried  In  a  Circuit  Court  of  the  Unit- 
ed States  according  to  the  statutory  mode  of 
106  U.  S, 


Farmebs'  Loak  A:n>  Txcn  Co.  v.  Wa^ehhar. 


.  ^  tlMi  court  b  gorenied  by  the  pro- 
TiNHM  "— "'-^ff  new  trials  u  It  U  b^  the 
•«er  pOTMuM  at  the  ttate  Matale.    Tbere  Is 


1*  i^KM  wky  the  Fedenl  Conn  sbould  diaro- 
0(4  ca«  oC  tfia  inlea  t^  wbkb  the  Slate  Leeis- 
'  dtbetimniferof  thepoaKsdon 


ad  ddp  »a  reU  eaUte  within  ila  tifitdtctfon. 

•«j»>T.ewdMii.8WkU.,85[(isu.s.,xvn., 

Jitncwds  tbe  eoostmctionnf  the  statute  un- 
te  iiwJili  uliiiii.aliiih  is  the  tecond  question; 
*M(  ji  i*  Bot  dear  that  the  language  of  the 
■«Mr.  tbtf  "  NdtlMrpartr  shall  havebutone 
Mw  cial  ia  BDT  case  as  of  right  without  show- 
*t  tarjme,'  ^n*  to  each  panj  at  least  one  new 
a^  H  he  drauiids  it.  we  azc  of  oi^nion,  on  re' 
hniun.  thai  nkcb  was  tte  intention  of  the  f  ram- 
m  i4  ihe  Code.  Thla  conclusion  is  fortified  by 
■  ■TWipari'oo  ('f  tbe  prerioua  onoctments  of  the 
<  iwL>  Legdalatnre  with  this,  its  lost  exprvs- 
<■  a  ui  Ibe  mb}ect.  By  the  previous  law.  it  irns 
*«?  chsr  that  ooIt  one  new  trial  was  dcmond- 
iUt  m  a  matter  of  right  in  an  action  of  eject- 
■iH,  awl  tbe  clungc  of  language  adoptoj  in 
ar<(idc  of  1877  is  indicative  of  intentinnnl 
>*«■>  te  ibalnapect:  ai^angewbicfacanoDlf 
ana  Ifeat  each  party  against  whom  in  tum  a 
— ^1  mar  be  rendrnd,  shall  have  a  rigbt  lo 
aaaarw  titaL  Apart  bom  this  absolute  right 
''ttepHtlea,  ibeconnmaj  grant  another  irial 
^•«  iciaiMable  gnMutds  being  ibown. 

The«  riews  require  that  the  question  whettter 
Mra^ato  bk  entitled  lobaire  the  Judgment  of 
Ms  00^  beknr  racaled  and  a  new  triu  In  said 
t  fnnher  ahowing,  should  be  an- 
~  re,  and  fspenae  with  the 
j:  into  tbe  asslpunent  of 
M  fjwwiiig  oat  of  tbe  trial  before  tbe  jut;, 

n^jm^mtmiefOu  CireuaCmirtU,  Otenfort, 
*n^s^  vatt  ^neUon*  to  grant  a  itete  tritit. 


LOAN    AND   TRC8T  COM- 
PAXY  rr  al.,  Aj^.. 

CBKUirnAN  WATERMAN  et  ai. 

•Vf*  h  r„  H  otio,  am-m.) 
VW  pmrlkm  asa    mpptai—^iirMietiott  at   to 


^Ba  »•  >^ia«  to  StTc  tUi 

[No.  "1 


'■■bI  partita.  Qtme  deinea 
Us  court  lurMlotkin. 
"It] 

».  ISSS.      Dteided  Aoc. 
19,  USf . 


a  Dtairlet  of  Indiana. 


>.■«.  k  '  A  a  AuTSi. 


30.1-371 

Tbe  bblory  and  facts  of  the  case  sofflcieDtlf 
amrear  in  die  opinion  of  tbe  court. 

On  tnotion  by  part  of  the  appellees  to  dismiss 
as  lo  them  for  want  of  jurisdic^on,  and  motion 
by  othera  to  affirm  as  to  them,  on  the  ground 


of  motions. 

Me»n.  Jkmaa  D,  Campbell  and  Herbert 
B.  Turner,  for  appellants,  contra. 


On  the  34tb  of  July,  1877,  a  decree  v.  _. 
tered  In  n  suit  pending  in  the  court  below  for 
the  foreclosure  of  certain mon^ges  on  the  prop- 
erty of  the  Indianapolis,  Bloommgton&WeKtem 
Railway  Company,  directing  a  eale  of  tbe  mort- 
gaged property  and  on  application  of  the  pro- 
ce«is  to  the  payment,  among  others,  of  "  All 
Euch  *  '  clalmHaadHumsof  moncv  as  »hall 
beberetnaftcr  allowed  by  this  court  "  •  •  in 
preference  to  tbe  liens  of  the  hereinbefore  men- 
tioned mortgages  or  deeds  of  trust  for  debts  due 
by  said  railway  company  for  work,  labor,  sup- 
plies, and  materia]  done  and  furnished  during 
the  sii  months  neit  preceding  the'  flrsl  day  of 
December,  1874,  ■•  •  «  •  which  payment 
for  debts  due  as  last  aforesaid  for  six  months 
prior  to  December  1, 1874,  diall  be  made  into 
court  witltout  prejudice  to  the  right  of  theFann- 
enr'  Loan  and  Tnisl  Company  to  object  to  the 
same,  and  lo  appeal  from  any  order  or  orders 
which  may  be  hereafter  made  by  tbe  court  di- 
recting tbe  money  so  paid  lo  be  distributed  to 
tbe  various  claimants  thereof." 

At  the  time  this  decree  was  made  It  was  not 
known  how  much  the  debts  for  labor  and  sup- 
plies would  amount  to.  That  matter  had  been 
referred,  on  the  4th  of  June  before,  1«  certain 
special  masters  to  take  testimony  and  report, 
but  tbeir  report  bad  not  been  Sled.  To  meet 
this  condition  of  the  case  the  decree  further  pro- 
Tided  that  on  tbe  delivery  of  the  deed  the  pur- 
{jisser  should  pay  into  court  enough  of  the  pur- 
chase money  to  sadsfy  any  amount  thai  might 
In  the  further  progress  of  the  cause  be  foundto 


lowing  or  dlrallowlng  said  claims,  or  any  part 
thereof,  and  declaring  the  same  to  be  prior  and 
niperior  lo  said  mortgage." 

The  Farmen'  Loan  and  Trust  Company  was 
the  trustee  of  the  mortgages,  having  tbe  para- 
mount morignge  liens  on  tlie  properly. 

On  the  I6ih  of  November,  1877,  the  special 
masters  filed  their  reportas  to  the  labor  anil  sup- 
ply claims,  allowing  eleven  hundred  and  siity- 
thrae  separate  claii^, which  had  been  presented 
to  them  by  petition  In  accordance  with  the  pro- 
visions of  the  order  of  r^crcnce,  and  which,  in 
tbeir  opinion,  had  been  established  by  the  evi- 
deoce.  Of  these  claims  only  fourteen  were  (or 
•urns  eiceeding  $.1,000.  All  the  resl.  being 
eleven  hundred  and  forty-nlnein  number,  were 
in  every  instance  for  lew  than  that  amoimt.  On 
the  coming  in  of  the  report,  numerous  excep- 
tions wet«  filed  by  the  Trust  Company.  These 
11& 


'nwiwauf  ctUBCBOse,  od  or  after 

.M    iM  >«Be  ^hall  be  paid  and 

r  or  purchasers 

tttwirr  of  an  order  of 

ial»  of  the  Supreme 

.AMiiui<  'iiiimim  TIT  Bifiealed  from  be- 

^     ,u    I    iiur'UUR.aatl  Oenid  deed  alii" 

.  .^im.  iiiiiuuc  p«f«m  of  said  claims! 

_■    .    wiMt.  jr  ».«  put  ibereof,  upon  the 

..  ^.^^.  ~u  Mmiitimaaj  agreeins  to  pay  so 

._  .   u>i  'u  :mm  -il  sactt  claims  aod  sums  of 

.!...•.•   fF  t^f   'haiU*  be  allowed  on  suchap- 

i,»^  "  j»i  (  -^iail  bw  ciMBpeteat  for  the  court  to 

.,    .  I    Ki^tut.  br  p»oper  order  or  decree 

.1.1^,  li  o  !)«i»iJiid  to  the  foot  of  this  decree, 

.„.     •.     oc   MvnswBS  or  cooditiona  of  this 

Tr.-tn.uij>  »r«tta  irf  As  decree." 

■i  iH  .JtWi  I'f  Ortober,  1878,  the  mortKaoed 
,..i..rn  wiK.  wU  oader  the  decree  of  Julj-24, 
„  aua*  muiiitiwDl.  »  Anatin  Corbin,  Giles  E. 
'saiwiaw-iJusBih  a  Blossom,  "  PurchasiDg 
.uuiuuiitM.  i»  W"  for  certain  bondholders 
■lUMjtr  itK  inn**  Mni«wsed  in  certain  agieemema 
j»4«a  IM-w^ber  a).  1B75,  and  a  supplement 
■ik.«w  JuMsi  JuIt  35, 1878."  copies  of  which 
«■(«  aM««i.-lw»i  ti>U»o  report  of  the  sale.  These 
iiouitiMiat  k»d  reference  to  a  plan  adopted  bj 
Trt^u  irf  tke  stockholdere,  bondholders  and 
iivuKinl  iwSlOfs.  for  the  purchase  of  Ihe  prop- 
S»*    ami  defining  U»eir  respectiv»'  tntPrpsti 

I  the 


^—       "^   •  "^  -Bi^  ?una,  Oct.  Txsm, 

— -      -ai_r^i«     lUMui.  ^Wtd,  amoi^  Other  things,  "  To 
■*        -  -^   '    ~  '  ^A  •  •  •  claims  and  sums  of  mon- 
-      ~^     ^■•r       '■  mm -aiw  iimUiconstderatioD by,aiidagBhall 
r  e  .^H^)^  allowed  b^  the  said  court,  •  »  <i 

.=    >    *  ■■■niwMt  lo  the  Lens  of  the  hereinbefore 
-^^atm^  BOTteages  or  deeds  of  trust,  for 
■=■— ^    -.  :!iJ-«     ^-»  BH  by  said  railroad  company  for  work 
-—  -.  ^   i^  iftor  dooe  and  supplies  and  material  f  ur- 
—4,    -Twi  "rw,  *   33iHi£  ^lIIring  a  period  not  exceeding  the  aii 
■m^ika  Bcxt  preceding  the  first  day  of  Decem- 
"  -«»^   ^.  ;*r4.    •    »    •    Jut  nothing  herein  con- 

="i»»  -mmbI  dun  be  taken  to  prejudice  the  BTann- 
.•■w-  '^Mer   ^'  Loan  and  Tnial  Company,    or  Uie  said 
»  -e    -  ■"»  -^    l«Ai  Corbin,  Giles  E,  Taintor  and  JosiahB. 
-'^"»    *    ■i»i   aSMBom,  their  successor  or  successors  and  as- 
«-"•«'  J  -riiMi.    ans,orany  of  them,  to  object  to  thesame.or 
-t^nm^- "»  Ji"»  »  •PPeal  from  any  order  or  orders  which  may 
i-j.    »'.-^»fS»  jr  be  liereafter  made  by  the  said  court,  or  either  of 
.-  -«u  ^atinmi  them,  in  relation  thereto  to  the  Supreme  Court 
.^tmi.:Mfiti6iBi  of  the  Unihid  Slaiea.  which  said     *      «      * 
•waihKa  back  pay,  labor  and  supply  claims     •     •      • 
'ma  "  ^.Janiwd  finally  adjudged  against  said  property  hereby 
■    »  -iwK  iod  to  conveyed,  are  hereby  expressly  assumed  by  the 
-  t  ■■ly  I  said  Austin  Corbin,  Giles  E.  Taintor  and  Jo- 

^—  siah  B.  Blossom,  purchasing  committee,  their 
successor  and  successors  or  assigns,  as  and  for 
a  charge  and  lien  upon  the  property  hereby  con- 
veyed, •  •  •  prior  and  superior  to  any 
interest  or  estate  hereby  vested  in  them  or  anv 
of  them.  •    •    *■■  ■' 

After  this  deed  was  delivered  a  further  ref- 
erence was  made  to  take  testimony  and  report 
as  to  certain  special  matters  connected  with  the 
claims  before  reported  on.  Upon  the  codudk 
in  of  the  report  under  this  last  reference,  excep- 
tions were  fllod  by  the  Trust  Company  and  the 
purchasers;  and  on  the  81st  of  October,  1881, 
the  court,  after  a  hearing^  decreed  ■'  That  said 
Austin  Corbin,  Giles  E.  Taintor  and  Jodah  B. 
Blossom  do,  within  sixty  days,  excluding  Sun- 
days, from  and  after  the  date  of  the  decree,  pay 
to  said  several  intervening  petitioners  and 
claimants  the  several  amounts  set  opposite  their 
respective  names,  that  is  to  say,  to  Charles  F 
Webb  $270."  Then  followed  the  names  of  sli 
the  other  separate  claimants,  with  the  amount 
due  them  respectively  set  opposite. 
From  this  decree  of  the  Slst  of  October  the 


^S^wtn.  if  the  purchase  should  be  made, 
rthf  s«l»  was  confirmed  by  the  <"'"< 


Trtist  Company  and  Ck-rbin,  Taintor  and  Bl'os~ 
som  took  the  present  appeal,  which  the  appe) 
lees  having  claims  less  than  $5,000  moveto  dis 


affirm  as  to  them,  on  the  ground  tha^it  is  man- 
ifMt  the  appeal  was  taken  for  delay. 

""  ■  is  clear  the  Trust  Company 

the  questions  arising  under 
tiU  appeal.  That  Company  represented  the 
bondholders  for  all  the  purpoees  of  the  fore- 
closure of  the  mortgages  under  which  it  was 
trustee,  but  the  interest  of  the  bondholders  irj 
the  suit  ended  when  the  property  was  sold  and 
the  proceeds  distributed.  As  the  purchasers 
look  the  property  subject  to  the  Uen,  if  any 
there  was,  of  the  back  pay  claims,  the  bond- 
holders, as  bondholders,  cannot  in  any  manner 
be  aSected  by  the  result  of  the  proceedinga  to 
determine  whether  such  lien  erisfs,  and  3  so, 
:hat  extent.  All  questions  as  to  such  mat^ 
are  between  the  ourchasers  and  intervening 


ot  Man*.  1878,  upon  the  application  of  j  petitjooers  alone.  The  decree  ordering  a  sale 
'^tMK^tam,  and  the  master  was  directed  to  subfect  to  the  cjaima  was  entered  on  the  motion 
J^[li^deIiTortothepurchaserjadeedofthelQf  the  Trust  Company.and  the  appeal  ia    in 

iw  io«  u.  s. 


■.  LOOANSFOBT,  ETC.,  R.  R.  Co, 
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ripc^  iierma  Mmflned  to  Uw  older  eatablishlog 
Ac  diit  >gitart  Uw  purcbuen.  If,  bj  rea- 
i«  rf  the  BgieanetitiiDder  which  the  purchase 
vwaadebr  tbepurdwiiiiKcoiiuaitlM,  any  of 
a*  kadholoert  Mctind  by  Ute  mortgages  to  the 
TnM  fOspMiy  are  eniitM  to  share  In  the 
fmifnij,  thry  are  for  all  such  purposes  repre- 
iit<  ij  the  porchaHiiig  conunlttae,  and  not 
I9  ikc  Bocl^ige  trustee.  The  trust  created  by 
n>  Bonga^  vaa  foUf  executed  when  the  f  ore- 
*  '  ,   Afterthat,  UiepurchaB- 


I  right  of  ^tpeal  br  tbo  Trust 
<  aav^j  WM  expmaly  teserred-  Only  pai^ 
rinis  *  decne  can  appeaL  If  a  party  to  the 
Nd  km  BO  naimer  affected  by  what  is  decreed, 
k*  OMaot  be  aaid  to  be  a  party  to  the  decree. 
X  icMntfioB  of  the  right  to  appeal  has  no  cf - 
Int.  if  ihi  1 1  !■  DO  decree  from  which  an  appeal 
iHft  achaaberaTwervedwilllie.  Inthepres- 
^  oar.  ■■  ta«a  afavady  been  seen,  the  several 
(■aaaMa  or  tniervenoa  and  the  purchasine 
og^ndue*  were  the  only  parties  to  the  Euit  af- 
fanad  bj-  the  ^cne  of  October  31.  The  pur- 
ctafl^C  coHkmitlee  becwne  parties  by  their  purj 
Aaae.  tu  ibeenent  that  was  necessary  to  pro- 
iBt  tbor  rights  in  the  property  purchased 
apiaat  say  fnrtber  orden  10  be  made  In  the  ei- 
nioH  ul  the  decree  nnder  which  they  bought. 
TW  Ttvm  CoapanT,  by  consenting  to  the  de- 
OM  <»JMiag  a  sale  subject  to  the  back  pay 
^d  ^mhr  Bens,  in  effect  voluntarily  alkn- 
iMBd  OM  put  of  the  UdgatioD ,  and  left  it  to  be 
^bW  OS  thefl««fler  between  the  several  claim - 
iMi  aad  the  porrhaaerB  alone.  Neither  the 
Trotf  t'n^panj  nor  tbo«e  it  in  equity  represents, 
nm  pte  cr  low  by  either  a  reveraal  or  affirm- 
mtt  id  tk«  decne  appealed  from. 

U«r  jnriMlietiaa,  therefore,  depends  oii  the 
OM  as  n  slaads  between  the  purchasing  com- 
■■Mt  sad  Ike  aereral  back  pay  claimants.  As 
«•  tea*  ^iia  II  at  the  present  Term  in  £r  parte 
A  M.  V-m.  [mmte.  Vi).  if  di>.Unct  causes  of  ac- 
■■lataTuruf  distinct  partiee,  though  Krowlng 

^K.  Mrf  diMiact  decrees  are  rendered  in  favor 
rf  *r  RVixal  partira,  these  decrees  cannot  be 
r^ad  >D  gtwt  o*  Jurisdiction:  but  if  the  con- 
^imutf  Is  abriW  a  matter  in  which  several  par- 
IB  SR  iMr¥B>edn>ilertivFl.v  under  a  common 
mr.  ^k1  («  tbe  dntee.  after  establishing  the 
^■■^  ri^fal,  a  divLikm  'ia  mode  among  the 
•aaaanamtnfinj-iu  their  n-Hpective  interests, 
4b  ■^■Mioa  of  ike  decree  Into  parts  will  not 

Wt  •araantfed  the  present  cBsecomcsunder, 
'as  fc«  dirWaw  of  thin  nde.     There  is  u  ques- 
*~    "  aioall  the  intervener); 


'>■  ■  *A  aay,  whcth^  back  pay  and  supply 

" ' '"'""*  — B  to  tie  Mid  by  the  pur- 

■  settled  in  favor  of  the 


■  ef  MjUDdai 


-MHaM,  k  wlD  adll  have  to  he  determined 
■kahsr  «Mk  aa«  of  the  aepante  claimants  has 
■  ^^^aatUsd.  Indetermintngtbisques- 
•h  «^  «Wa  win  dcfMOd  oa  Its  own  facta.  A 
BM'Mj  It  «■•  daimant  will  not,  neoeaaaray, 
«*ds*  a  (wwefT  by  aootber.  While  the  rij^ts 
'  M  ttfm\  \\m  eatablUilng  -  liability  of  the 
f^m^H  for  lk«  pajBCB  '  debts  of  a  p"- 
ka  MOno 


ticular  kind,  no  one  can  recover  nniees  be  shows 
that  there  is  owing  to  him  individually  a  debt 
of  that  kind.  There  are,  therefore,  neceeaarlly 
in  the  case  as  many  separate  and  distinct  con- 
troversies as  there  are  separate  claimants  and 
interveners.  The  purchasers  have  the  right  to 
contest  each  claim  separately.  They  stand  In 
the  some  relation  to  the  several  claimants  that 
the  ship-owner  did  in  fflt'oer  v.  Al«rand^,  0 
Pet,  14i],  to  the  seamen,  or  the  alleged  fraudu- 
lent grantee  in  Seacer  v.  Bigelowt.  5  Wall.,  3W 
[73  U.  8.,  XVIII..  590],  to  the  Judgment  cred- 
itors. The  several  interveners  do  not,  as  in  The 
Qmmraara,  108  U.  S..  764  fXXVL,  832],  claim 
under  one  and  the  same  title,  and  it  11  material 
to  the  purchasers  how  much  is  allowed  to  each 
and  every  one,  for  the  amount  of  the  recovery 
is  not  determined  by  any  fixed  Bum,  but  by  the 
Bggresate  of  all  the  separate  sums  allowed  the 
several  claimants  individually.  The  amount  of 
the  recovery  by  one  is  not  affected  in  any  n: 


distinct  parties  have  been  joined  in  the  same 
suit,  and  distinct  decrees  rendered  in  favor  of 
the  distinct  parties.  This  is  not  only  the  form 
of  the  decree,  but  the  substance. 

There  is  no  question  here  of  a  fund  for  dis- 
tribution. The  purchasing  committee  botigfat 
the  rood  subject  to  the  liens  of  the  various  back- 
pay and  supply  claimants,  if  any  such  liens  ex-  : 
leted.  The  daimants  are  seeking  to  establish 
and  enforce  their  respective  liena.  Tbey,  in  ef- 
fect, join  in  one  suit  for  that  purpose,  but  both 
theb  claims  and  decrees  arc  separate  and  dis- 
tinct. 

It  foUowt  thai  the  moUon  to  ditmiia  mutt  b9 
ffranled,  and  it  U»a  ordered.  [JiTI] 

The  questions  Involved  in  the  appeals  from 
the  decrees  for  more  than  |6,000  are  not  such 
as  we  are  willing  to  coiuider  on  a  motion  to  af- 
flrm.  The  motioafor  an  a^trmanet  it,  lAer^ort, 
vrerraUd, 
Tnie  copT.    Test : 

Junes  H.  HcKenne;,  Gerk.  Hup.  Court,  IT.  & 

Cited— Ids  U.S.,  Sie;106  n.B..H8,HB;  UOU.  a, 


GEORGE   W.   MILTENBERGER   et   ak.      ['86) 
AppU.. 

LOO  ANSPORT,  CRA  WF0BD8  VILLE  AND 
SOUTHWESTERN  RAILWAY  COMPA- 
NY.  PAKMERS'    LOAN    AND   TRUST     " 
COJIPANY  ET  At,. 

OJee  S.  C,  U  ouo.  SW-3M.) 

Appeal — irlitn  citation  necettary  —  partie*  in 
jimxlottire — rtreirer^ip,  at  la  firtt  and  tte- 
ond  mortyaga — effeet  (ff  fortflomre  bj/iermid 
mort^aotr  —  power  of  amrt  to  mate  tlaim* 
thTQU'jh  a  rerriter — paymentiand  purektuet 
ty  meirer — tettiement  ofreceiver't  aceountt— 
fimUdeertt. 

In  Anruat,  1870.  a  Best  mmtsaae  on  a  raUroat 
waa  made.  Id  Jaauarj,  in&  a  seoood  mortxaa^ 
on  the  Mme  railroad  waa  made.  Both  mortasaca; 
oovsrnd  afler^Mqulivd  property.  A  default  nn 
the  ttnt  mortsase  occurred  In  November.  1878, 
aitd  «a  tlw  aeoond  mortsace  in  Januair,  Wi. 

■Read  notes  I>r  Mr.  Jvttiee  Bi.ATCM*OUk 
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.i'Ooiirt  of  the  United 
,:.  r  iif  iDdianm. 
i.f  the  cue  &re  fully 

'I.  Osbom,  for  wpelluitg. 
,..miD  HwrrUoB,  John  O. 

//.  MiUtr  and  Lawrenet, 
- .  for  appelleeo. 

BtateUbrd  dellverad  tbe  opln- 

;  AuguBt,  IGTTO,  tbeLogansport, 

uid    South  weMera    Raliwaj 

.  J    luiliaiu  Corparatioo,  executed 

- '.  lu-unnce.  Trust  and  Safe  De- 

.:•>-.  a  PemujlTaaia  corporation, 

■  iiiLult:l[diiB,  aa  Inutee,  a  mortgafte 

'  ..'■  parment  of  bondfl  to  the  amount 

'  -  ■).  cuTering  tbe  railway  r.l  the  morl- 

'j  l»jnnBp(nt  to  Rocknlle,  in  length 

■  iT-two  roiki,  with  all  its  fraochues 

.■  T1J  u^ed  in  or  connected  with  the 

-1  <rf  t«id  railway, which  the  mongagor 

'  ^til  <ir  mi^t  thereafter  acquire.    Ine 

.-  accv  coupon  honda,  pajahle  ii  gold,  In 

■rar  ISOO,  with  inlerert  at  8  per  cent  per 

II-  -IB.  ia  ffoM,  payable  qnaiterly,  on  the  first 

-;•■■<  Sorember.Fehruary.MayandAumiflt. 

1  *■  miMtfBfc  proTided  that,  in  case  of  default 

A  tiK  pAjment  of  tbe  principal  or  interest  of 

■ar  of  tW  bonds,  tbe  mortga^r  would,  within 

-*>aafterthedefaultihould occur,  it  Hilll 

'  t  to  the  trual«e,  on  its  dc- 

br  juoMtwioii  of  tbe  mortgaKed  prop 

d  aO  msoagement  and  control  thereof  ; 

1  abould  be  ao  taken,  all  ex- 


, . .  e  Income  and  apply 

^  tke  taoenA  in  default,  first  paying  oil  ex- 
p^^  of  manaKetnmt  and  all  charges  on  the 
pmtetij  :  bol  that  tbe  trustee  should  cot  de- 
^Mi  pOMeaiion  until  required  In  writing  to 
^  ■>  tT  ibe  bolden  <d  at  least  one  half  of  all 
tt>  «H  tame  of  boods  then  unpaid  and  out- 
madia^  Tbe  BMXtfca^  abo  provided  that,  in 
caw  irf  <acb  defjanu  and  its  continuance,  the 
ViatOT  flujcbl,  after  such  entry,  or  other  entry. 
^  WMfencB  otfij.  sell  tbe  mon^ged  property 
•i  ia«a>tiR(T,  at  pubUcauctioD,  baling  first  de- 
m^titd  ct  tAe  HMClgasor  payment  of  ail  money 
ttn  adeCauh,  and  convey  title  to  the  ftanchisee 
Mi:  prapcrtyloibepuTcLaKr.uxl&tMpavout 
if  tW  [«oc«eda  of  saw  all  advances  or  llabilitiee 
•1  (^  ffwMUe  in  opetalinfc  and  maintaining  tbe 
nOwa*  ^tA  pcopertv  and  nuioaglng  its  busl- 
^»  s«d  aflaini  while  In  poMesdon,  and  then 
iptitt  iha  pcDcoeda  to  paving,  firat,  tbe  intetHt 
'■  ikp  boaala,  and  then  ibe  principal,  sucb  pay- 
ane  t>  Ik  Made  on  tbe  bonds  whether  they 
*nll  bar*  became  due  or  not  at  tbe  time  of 
a*  mir,  Tbe  Bonnse  also  provided  that,  if 
bf*  >hn«iM  be  a  denuli  continuing  tor  six 
d  for  tbe  payment  of  any 
. .  .  tbe  principal  of  the  boixu 
ely  becMDe  doe,  and  the  trustee 
and  notify  tbe  mortgagor  and, 
■  leqoeat  of  the  boMers  of  a  ma- 
jmmj  rf  ibr  boadi,  ibouU  proceed  to  collect 
^  ftUtifftX  aad  [atcfeat  of  tbe  bonds  by  tote- 
tm  WOrra 


KUStl, 


, 1, 1ST8,  the  Logansport  Company  pad  tbe 

interest  on  the  bon&     On  November  1,  1B73, 
and  thereafter.  It  failed  to  p^  any  interest 

On  the  AM  of  Januarr,  imi,  tbe  Logansport 
Company  executed  to  tne  Farmers'  Loan  and 
Trust  (%mp(Uiy,  a  New  York  corporation,  lo- 
cated at  the  City  of  New  York,  as  trustee,  a 
■— —  ■-■  secure  tbe  payment  of  bonds  to 


which  It  had  or  might  at  any  time  thereafter 
acquire  in  the  same,  extending  from  Logane- 
port  to   Rockville,  about  ninety-two  miles  in 


right  of  way,  and  all  the  property  used  for  op- 
erating and  maintaining  9sad  road  and  branches, 
whether  then  owned  or  thereafter  to  be  acquired, 
and  all  the  corporate  franchises  of  the  mort- 
gagor. Tbe  bonds  were  coupon  bonds,  payable 
-  gold,  in  the  year  IMS,  with  interest  at  8  per 


payment  of  any  principal  or  Intareat,  the 
mort^^agor should,  withhtaixmonthsaftersuch 
default,  tbe  default  contiouir.',  surrender  to  the 
trustee,  on  its  demand,  the  pdasesslon  of  the 
mortgaged  properly;  and  that  tlw  expense  of 
managing  uie  property  should,  if  possession 
should  bo  token,  be  paid  from  the  Income  and, 
if  necessarT,trom  the  sale  of  such  personal  prop- 
ertyastbctrusteemightdeemproper.  Thcmort- 
ga^  also  contained  a  warrant  of  attorney,  by 
which, in  caseof  default  by  the  mortgagorto  pay 
any  principal  or  interest  for  six  mootha  after  the 
same  Hbould  become  due,  it  authorized  any  at- 
torney orsolicitor  of  tbe  State  of  Indiana,  after 
notice  to  it  as  thereinafter  provided,  toenterita 


trusioc  to  foreclose  and  sell  the  mortgaged 
premises  and,  If  reauested  by  the  trustee,  to 
consent,  on  behalf  of  tbe  mortwtgor,  that  a  re- 
ceiver be  appointed  forthwith,  by  order  of  said 
court,  to  take  posaeaaion  of  sold  railway  or  any 
part  thereof,  andof  alloranyof  the  mortoaged 
property,  on  sucb  terms  as  the  court  should  pre- 
scribe, and  to  consent  that  a  decree  fotbwith 
pass  for  tbe  sale  of  the  whole  or  any  part  of 
the  mortgaged  property,  without  appraisement, 
but  under  uie  direction  of  the  court;  provided, 
that  the  trustee  should  not  demand  d  surrender 
of  poMeeslon,  or  (ilea  bill  to  foreclose  and  sell, 
unless  requeated  in  writing  by  the  holders  of  a 
majority  in  interest  of  the  bonds  at  par.  The 
mortgage  also  provided  that,  in  case  of  default 
In  the  payment  of  any  interest  for  six  months 
after  the  demand  of  payment  after  due,  tbe 
whole  principal  monev  named  in  the  bonds 
should  become  duo,  and  that.  In  case  of  a  sale, 
the  proceeds  should  be  applied,  Qrst,  to  paying 
the  trustee  all  reasonable  expenses;  second,  to 


holders.  The  mortgage  declared  that  It  and  its 
lien  were  mibordinatc  to  the  mortgage  to  the 
Fidelity  Company,  Tbe  mortngor  did  not 
pay  any  of  tbe  Interest  which  fell  due  January 
1, 1874,  and  July  1, 18T4,  reapectlTely. 
On  the  £6tb  of  Auguit,  1874,  tbe  Fumera' 
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Lotm  Companj  filed,  in  the  Circuit  Court  o 
Unfted  States  for  the  District  of  Indiana,  a  biil 
for  tbe  foreclosure  of  the  second  mortzsKe,  nuk- 
ing as  parties  the  mortgagor  and  the  Fidelity 
Company  and  certain  judgment  creditoie  of  the 
mortgagor.  The  bill  set  forth,  that  the  c 
gage  la  the  Fidelity  Company  corered  the  i 
proper^  as  the  second  mortgage,  and  that  the 
latter  was  aubordlnate  to  the  lien  of  the  former. 
It  alleged  foots  Bhowing  that,  by  the  terms  of 
the  second  mortgage,  the  entire  indebtedness 
secured  hj  it  bad  beoome  due ;  that  a  majority  in 
interest  of  the  holders  of  the  second  mort- 
gage bonds  had,  in  writing,  requested  the  plaint 
ut  to  foreclose  the  mortgage,  and  It  had,  more 
thou  thlr^  days  before  filing  the  bill,  given  no- 
tice to  the  mortgagor  of  its  purpose  to  aie  the 
same;  that  the  mortgagor  was  insolvent  and 
unable  to  pay  Itsdetila;  that  its  entire  property 
and  francnisee  were  not  equal  in  value  to  the 
amountofthetwo  series  of  E)onds;  that  its  earn- 
ings, after  paying  current  expenses  and  neces- 


oidy  poMlbility  that  it  would  in  the  future  be 
able  to  pay  the  interest  on  the  moil^Kge  debt 
depended  on  its,  or  some  person's  as  its  repre- 
sentative, being  permittted  to  operate  the  road 
untrammelod  by  the  emlnirBssments  under 
which'lt  laborea;  that  it  had  alarge  floating 
debt,  partly  in  judgment;  and  that  executiDna 
had  been  levied  on  Uie  property  covered  by  the 
second  mortgage  and  used  by  It  in  the  operation 
of  the  road,  and  such  property  had  been  carried 
oS  by  the  otflcers  of  the  law,  whereby  the  op- 
erations of  the  road  hod  been  crippled,  and  the 
expenseof  its  management  increased,  whilst  its 
revenues  were  diminished,  The  bill  prayed  a 
foreclosure  of  the  rights  of  the  mortgagor  and 
of  the  judgment  creditors,  and  a  sale  of  the 
mortpwed  property  and  the  application  of  the 
proceeds  to  the  payment  of  the  plaintiff's 
claims  according  to  law.  It  also  prayed  the  ap- 
pointment of  a  receiver  to  take  into  bis  custody 
and  control  the  mortgaged  property  during  the 
pendency  of  the  suit,  to  operate  the  railroad, 
receive  its  revenues,  pay  its  expenses,  make  te- 
paitB  and  manage  its  entire  business;  and  any 
surplus  revenues,  after  paying  said  expenses, 
to  mlng  into  court  and  pay  out,  under  the  order 
of  the  court,  "  To  such  persons  or  corporations 
as  shall  be  adjudged  by  the  court  to  be  entitled 
thereto." 

On  the  day  the  bill  was  filed,  the  LogOusport 
Company  put  in  an  answer  admitting  all  the 
material  allegations  of  the  bill,  and  that  the 
plaintiff  was  entitled  to  the  relief  demanded. 

On  the  some  day,  on  the  bill  and  said  answer, 
the  court  made  an  order  that  the  Fidelity  Com- 
pany appear  and  plead,  answer  or  demur  to 
the  Dill,  on  or  before  the  first  Monday  of  No- 
vember then  next,  and  that  a  copy  of  said  order 
be  served  on  It  not  less  than  thirty  days  prior 
to  that  day,  and  directing  that  Spencer  D. 
Schuyler  be  appointed  receiver,on  filing  a  bond, 
to  take  into  his  custody  and  control  the  mort- 
gaged property,  and  all  the  property  of  the 
mmtgagor  of  every  kind  and  wherever  situate, 
and  empowering  him  lo  operate  and  manage 
said  road,  receive  its  revenues,  pay  its  operating 
expenses,  make  repairs  and  manage  its  entire 
business  and  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  in  the  past  not  exceed- 
120 


ing  ninety  days,  and  to  pay  into  the  court  all 
revenue  over  operating  expenses. 

On  the  2Sth  of  AuKust,  1874,  a  copy  of  s^d 
order  was  served  on  ue  Fidelity  Company,  by 
being  given  to  its  president,  and  proof  ot  sncn 
service  was  filed  on  the  81st  of  August,  1HT4. 

The  receiver,  having  filed  his  bond  and  en- 
tered on  his  duties,  the  court,  on  his  petition, 
made  an  order,  on  the  28d  of  September,  1874, 
giving  him  leave  to  sell  an  unserviceable  car 
and  buy  a  new  one;  provided  that,  in  the  pur- 
chase, no  lien  should  arise,  for  the  money  ex- 
pended, against  the  Interest  of  the  first  mortgage 
creditors. 

On  the  9th  of  September,  1874,  the  receiver 


was  paying  a  rental  of  {200  a  month  for  anoth- 
er; that  it  would  be  for  the  interest  of  the  trust 
for  him  lo  purchase  four  more  locomotive  en- 
^es,  and  to  make  an  adjustment  in  regard  to 
me  one  hired  and  the  one  on  which  there  was  a 
lien ;  that  the  Company  owned  only  two  fli«t 
class  passenger  cars  and  one  second  class,  and 
had  in  use  one  passenger  car  on  lease  ;  that  it 
owned  but  one  b^gage  car  and  had  one  on 
lease;  that.it  needed  four  more  passenger  cars; 
that  one  of  its  main  branches  of  business  was 
transporting  coal,  and  its  rolling  stock  suitable 
to  be  used  m  transporting  coal  was  inadequate 
to  meet  the  then  demands  of  said  busluesB;  that 
It  owned  only  twenty  coal  cars  free  from  lien, 
and  about  130  on  which  there  was  a  lien  to 
their  full  value;  that  he  ought  to  be  authorized 
to  make  an  adjustment  respecting  the  latter  and 
to  purchase  not  over  one  hundred  additional 
coal  cars;  that  tbe  business  of  the  road  waa 
greatly  crippled  for  the  want  of  such  addition- 
al rolling  stock;  that  the  Company  was  Indebted 
to  other  and  connecting  lines  of  road  in  about 
$10,000,  for  materials  and  repairs,  and  for 
ticket  and  freight  balances;  that  a  part  of  said 
indebtedness  was  incurred  more  than  ninety 
days  prior  lo  the  order  of  the  court  appointing 
him  receiver  and  making  provision  for  tbepay- 
mentof  certain  claims,  but  the  paymentof  that 
class  of  claims  was  indispensable  lo  the  busi- 
ness of  the  road,  and  it  would  suffer  great  det- 
riment unless  he  was  authorized  to  provide  for 
them  at  once;  (hat  about  five  miles  of  the  road 
between  Clymer's  Station  and  Logansport,  in- 
cluding a  bridge  across  the  Wabash  River  at 
Logansport,  had  never  been  built ;  that  the 
City  of  Logansport  had  recently  appropriated 
$80,000  lo  aid  the  Railroad  Company  to  build 
said  track  and  bridge,  which  appropriation  had 
been  placed  in  the  hands  of  a  trustee,  to  be  ap* 
proprialed  as  tbe  work  progressed  ;  and  that, 
OS  uie  completion  of  said  work  would  very 
largely  increase  the  value  of  the  property  un- 
der his  control,  and  materially  aid  the  present 
and  future  business  of  the  road,  he  asked  for 
leave  to  expend  such  sums  of  money  as  might 
be  neceasaiy  to  complete  the  railway  between 
tbe  points  named. 

On  the  80th  of  September,  18T4.  tbe  receiver 

presented  to  tbe  court  a  supplemental  petition, 

setting  forth  that  the  $80,000  for  building  the 

five  miles  of  road  was  ndsed  ;  that  the  bridge 
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•arid  ovK  aboot  980,000;  tliat  the  Detroit,  Sel 
bw  Md  DHBaia  IUUnwI  Coiopany,  with 
■tick  the  iBOMTM'a  roMl  would  fonn  vi  ad- 
■MMfBBiM  maaectioD  bj  the  building  of  the 
tod^  ml  Ibe  five  mifea  of  road,  agreed  to 
e**iDar  DtpmaportConipuijtbeoiiehalfof 
■M  fMjtn,  wo  that  that  OoropaDj  would  be  the 
mh  ovaB  o(  the  bridge  on  pajing  one  half  of 
A(  ram  of  ila  cmstmrtioD:  that  nve  acres  of 
trtaHi  kad  at  LogaoapcHt  had  been  given  to 
At  '^yT™*  Companv  on  condition  th^tthc 
tw  m&t  fi  Tomd  ■bould  be  built,  said  land  be- 
af  awih  $£,900  and  mitablj  located  for  a  yard 
mi  -kiift  vt  Ibe  Company:  that  the  total  coat 
f  tk>  iW  aiika  of  road  aod  the  bridge  would 
»<  tsnd  $30,000  above  the  amounts  ^ven  by 
acOn  <d  Lof^iMportaod  the  Detroit  Compa- 
iT  ii^  liw  BcoMaiT  expenditure  could  be 
■n  ^  awjcipaliiy  ue  earnings  of  the  roil- 
■n  tiva  cocDparauvely  thort  timei  that  the  in- 
•sard  tHadnoa  that  would  accrue  to  the  rail- 
•V  br  tke  ooanectkiii*  mode  by  completing 
tta  •*«  Bfl^  of  road  would  soon  re-imburse 
d  iMiyi  expcoded  In  conatnictingtbe  same; 
'-*—"-"-«  of  the  11  Te  miles  and  the  bridge 


y  and  would  add  a  large 
tf  Wtbeir  aectuity,  because  the  five  miles 
I  Ae  bridre,  when  completed,  would  be- 
ae  pwt  and  parcel  of  the  property  and  cot- 
4^  iMMarlagea;thatthe  road, without  the 
^iition  a<  MiafiTe  miles,  had  no  terminua 
«^liag  ii  with  other  liuM,  hut  ended  at  a 
a  akua  IImsv  wa«  no  mwDeM  of  imoor- 
•r.  Md  tbai  mM  five  milea  waaapart  of  the 
pail  ■■•  of  Ibe  railway  and  covered  by  both 


r  to  bay  four  new  locomotive 
«ew  fmmwngew  can,  and  one  bun- 
bI  can.  and  to  make  an  adjunment 
0w  Hma  on  and  rentals  of  rolling 

0  pay  tfaefndebiediMM  toother  con- 
m  tat  the  ponxwea  nt  forth  in  said 
«  eieeedinf  |10,000,  notwitbstand^ 
**--Hoof  nmety  days;  and  toeipend 

ion  to  aaid  glf  la  and  advances. 

e  aaid  Are  milee  of  road  and  eaid 

1  bi  aorr  into  the  cootracts  required 
^«   The  order  provided  that,  aa  to  all  the 

(ht  M  expended,  and  all 
._  by  the  teodver  in  carrying  out 
■  ot  the  ordtT,  the  earalngs  of  the 
I  "aa  with  a  firat  lien  prior 
•  npoa  aaid  road." 
r  3d  of  :Covember,  t»T4,  the  Fidelity 
ly  tt^  aa  aiwwer  to  the  bill,  setting  up 
d  Ita  priM^ty  to  the  second 
■--■-■---  the  earnings  of  the 
o  pay  current  ei- 
7  rtpain  and  the  interest  on 
•da.  It  denied  that  the  ap- 
«  of  a  ■Miiati  I  or  receiver  to  operate 
■  iiaht  f— Wa  the  CtMUpany  to  pay  the 
a  ^  ka  lalgan  indebcedaeaa,  and  al- 
'   ~  '  ~  tnager  or  receiver  of 

>  incur  expense  and 
k  for  which  the  road 


apaat  condi- 


■iNid  ««ty  pcrpetui 


I  and  be  nn  tuat 
■4iM  ^  Aa  boldccs  o<  the  flntiDongage 
■  -A  (mm 


)  the  second 

o-n-.  — .; '6^'  **  mad( 

on  the  bill  should  oe  made  expresm  subject  U. 
the  first  mortgage;  and  that  no  oraer  ouebt  to 
be  made  in  the  cause  that  might  or  could leaaen 
the  paramount  lien  of  the  Qrst  mortgage  on  the 
property  and  franchises  of  the  Company,  or  im- 
pair the  right  of  the  holders  of  the  Arat  mort- 
gage bonds  to  proceed  a^inst  the  Company 
when  entitled  so  to  do  under  the  mortgage. 

No  further  proceedings  in  court,  of  any  ma- 
teriality, appear  lo  have  taken  place  for  Heven 
months.  On  the  4lh  of  October,  1875,  the  re- 
ceiver filed  a  report  and  statement,  showing  that 
he  had  constructed  six  miles  of  new  roadfrom 
Clvmer's  Station  to  Logansport,  including  the 
bndge,  and  had  the  same  in  running  operation 
as  a  part  of  the  mainline;  that  the  ciwt  had  been 
$104,651,  of  which  he  had  paid  and  was  to  pay 
(36.016.M;  and  that  he  bad  purchased  rolling 
sloctt,  under  said  order  of  the  court,  for  $110,- 

).46,  on  which  there  was  unindd  $70,SS6.68. 
the  same  day  be  filed  a  petition,  diowing 
that  there  was  due  from  his  trust  $283,000,  be- 
ing $80,000  on  rolling  slock,  $30, 000  on  the  five 
mDes  of  road  and  the  bridge,  $3S,000  for  taxes, 
$26,000  for  rights  of  way,  $48,000  for  back  pay 
and  supplies  m  operating  the  road,  $20,000  for 
rental  due  to  the  Evauaville  and  Cranfords- 
vlUe  Railroad  Company  for  that  portion  of  the 
line  extending  from  Rockville  to  Terre  Haute, 
38  miles,  and  $0,000  to  the  Missouri  Car  and 
Foimdry  Comrany,  on  roUing  stock  and  Id  op- 
erating the  road;  and  that  $90,000  was  required 
to  place  theroeid  in  proper  running  order.  The 
petition  prayed  for  authority  to  borrow  $823,000 
for  said  purposes.on  receivers'  certificates, made 
a  flrat  lien  on  the  property,Bs  for  the  best  interest 
of  the  trust  property.  Itset  forth  the  groundsfor 
asking  such  authority.  As  bearing  on  the  in- 
terests of  tbe  first  mortgage  bondholders,  it  con- 
tained the  following  statement:  "  The  receiver 
went  lo  New  York  City  in  Hay  last,  to  consult 
with  the  first  mortgage  bondholders,  with  the 
view  of  their  taking  some  steps  for  the  flnancial 
relief  of  the  road.  While  tiiere  be  met  with 
parties  holding  and  representing  large  numbers 
of  the  bonds  in  Boelon,  New  York,  Baltimore, 
Philadelphia  an''>  othej*  cities  and  their  vicini- 
ties and,  aa  a  result  of  his  consultations  with 
them,  a  meeting  was  advertised  aod  held  at  the 
Fifth  Avenue  Hotel,  in  New  York  City,  on  May 
24.  At  that  meetingacommittee  was  appointed 
to  examine  the  road  and  ascertain  its  condition, 
its  original  coet,  ita  present  liabilities,  and  what 
amount  would  be  necessary  lo  place  it  in  work- 
ing order,  etc.,  etc.,  and  to  report  at  a  subse- 
quent meeting,  lo  be  called  by  the  chairman. 
That  committee  afterwards  inspected  the  road 
and,  at  a  meeting  held  in  New  York  City,  Sep- 
tember 8,  made  their  report.  To  that  meeting 
the  original  holders  of  the  first  mortgage  bonds 


e  meeting,  lo  hear  the  re-     .savt 
e,  and  to  lake  part  in  the     l*"*i 


ponof  tbe  committee,  and  to  lake  part 
deliberations  of  the  meeting.  A  large  rei 
tation  of  tbe  first  mortgage  bondholdera  was 
present.  A  letter  from  the  Hon.  John  Bsird, 
chairman  of  the  meeting,  to  the  receiver,  statea 
that  from  $800,000  to  $1,000,000  were  repie- 
aeoied.    A  copy  of  the  mlnutea  of  that  meetuig 


e.oog 
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duly  certifledby  Its  president  and  secretory,  to- 
gethet  with  a  copy  of  the  report  uf  the  com- 
mittee prevlouslv  appointed,  u  tiled  herewith. 
By  reference  to  the  report  of  that  committee  the 
court  will  observe  that  three  propoeitions  were 
suBgMted  to  the  bondholders  ris.  .■  1.  ForecloBiire 
of  nret  mortgage  and  sale  of  the  road.  3.  An 
asseaament  of  not  less  than  20  per  cent  upon  the 
par  value  of  the  bonds  held  by  them,  lo  pay  o0 
debts  and  repair  the  road.  8.  To  devise  some 
means  for  borrowing  not  leaa  than  fSOO.OOO. 
Theae  proposiciouB  were  all  fully  dlscussed.and 
the  discussion  B  resulted  in  the  passBxe  of  a  res* 
clutioa  directing  the  receiver  to  obtafn  from  the 
court  authority  to  borrow,  upon  receivers'  cer- 
tiflcatea.thenimof  |32e,000.  The  receiver  was 
present  and  beard  the  discussions,  and  but  re- 
peats what  was  there  many  times  positively  as- 
aertad,  that  it  would  be  Impossible  to  collect  in 
time  for  the  pressing  necessities  of  the  hour  an 
assessment  of  the  requisite  amount  of  money 
from  the  bondholders.  Many  of  the  bonds  are 
held  in  small  amounts,  by  people  of  limited 
means,  who  most  hove  a  lengthy  previous  no- 
'    'o  be  able  to         "  "  "'   ' 


ail.  He  would  show  to  the  court  that,  as  he  has 
observed  the  condition  of  ti'e  bondholders,  he 
believes  that  an  immediate  torecloaure  of  the 
first  mortgage  bonds,  or  any  o'.hcr  steps  requir- 
ing the  early  payment  of  any  consideiable  sum 
by  the  holders  of  bonds,  would  result  in  the 
complete  destruction  of  their  interests  ;  where- 
as, if  the  court  will  make  some  present  provis- 
ion forlhese  pressing  Qccessitlcs.  Ihcir  interests 
will  be  preserved  to  them."  Thereupon,  the 
court,  on  the  same  day,  made  an  order  setting 
forth  that  it  appeared  to  its  satisfaction  that, 
mider  its  orders,  the  receiver  had  purehased  for 
the  use  of  the  road,  and  then  had  in  use  on  it, 
as  part  of  its  property,  rolling  stock  on  which 
there  was  due  $TB,GSe.66,  and  that  there  was 
danger  of  losing  the  property  by  reason  of  ihc 
forreiture  of  the  contract  imdcr  which  the  same 
had  been  purchased,  unless  provision  was  made 
for  the  pnyrnent  of  (iiat  sum  ;  and  that,  under 
its  orders,  he  had  incurred  liabilities,  in  con- 
[S98]  strucling  and  completing  the  Hvc  miles  of  road 
and  the  bridge,  to  the  amoimtof  $29,015.64;  and 
that  said  part  of  the  road  was  a  part  of  the  line 
of  the  road,  and  contributed  materially  to  its 
value;  and  that  tliereweretheRaidamountBdue 
for  taxes  and  rights  of  way  and  back  pay  and 
supplies,  making,  b  all,  $201,532.32;  and  that 
it  appeared  that  those  several  sums  could  not  at 
that  time  be  paid  or  provided  for  out  of  the  cur- 
rent receipts  of  the  road,  and  Ilien  authorizing 
the  receiver  lo  raise  money  for  that  purpose  by 
issuing  and  negotiating  receivers'  ceruflcates, 
due  in  one  year  from  that  date,  bearing  interest 
jtatto  exceeds  per  eentam  per  annum,  and  pay- 
able out  of  the  income  of  said  road,  to  bmrer 
or  order,  "Which  certitlcales  are  to  be  provided 
for  by  this  court  in  its  Gnal  order  in  said  cause, 
unl^j  paid  by  tlie  receiver  out  of  the  income  of 
said  road  as  aforesaid."  The  order  further  set 
forth  that,  it  appearing  to  the  court  tliat  there 
wore  other  liabilities  which  had  accrued  "in  con- 
nection with  the  operating  of  sold  road,"  being 
the  $20,000  due  for  rental  to  the  Evansville 
Comnany  and  the  90,000  due  for  rental  lo  Ihc 
"■•'''•"  ■  -    -  -10,000  wtw 


out  of  its  Income;  it  was,  therefore,  further  o^ 
dered  that,  In  caw  the  plaintiff  and  the  Fidelitv 
Company,  on  due  notice  given  to  them  of  sucb 
application  by  the  receiver,  shoald  file  a  mem- 
orandum therein  consenting  to  that  part  of  Ihe 
order,  or  stating  that  they  had  no  objections 
thereto,  the  receiver  ehoula  be  authoriied  lo  is- 
sue receiver's  certificates  and  negotiate  and  sell 
them  to  raise  money  to  pay  said  indebtedness 
and  make  said  improvements,  such  certtSctles 
to  be  of  like  tenor  and  date  and  to  be  provided 
for  in  the  same  manner  as  those  first  authoriied, 
and  not  to  be  sold  or  used  at  less  than  their  par 
value.  No  certificates  were  ever  issued  under 
the  second  branch  of  tbia  order. 

On  the  3Tlh  of  November,  1875,  thecourton 
the  petition  of  the  appellania  In  this  appeal, 
filed  on  the  part  of  tnemselves  and  all  other 
holders  of  the  first  mortgage  bonds,  made  the 
appellants  parties  defendant  to  said  suit  and 
gave  them  leave  to  file  an  answer  and  a  cross- 
bill. On  the  same  day  their  answer  was  filed. 
It  contained,  subslantially,  the  same  allega- 
tions and  denials  as  the  answer  of  the  Fldehty 
Company  and,  in  addition,  admitted  that  the 
mortgagor  was  insolvent  and  unable  lo  pay  ila 
debts,  and  that  lis  entire  prop^ty  ana  nan- 
chlses  were  not  equal  in  value  to  the  amount  of 
the  two  series  of  bonds,  and  that  the  apprant- 
ment  of  a  manager  or  receiver  to  operate  and 
run  the  road  was  necessary. 

On  the  same  day  the  appellants  filed  a  croas- 
bill,  on  their  own  behalf  and  on  behalf  of  all 
holders  of  the  first  mortgage  bonds  who  should 
choose  to  join  in  the  prosecution  of  the  suit, 
making  as  defendants  the  Loganeport  Com- 
pany, the  Farmere"  Loan  Company,  the  P^ei- 
ity  Company,  and  sundry  judgment  creditors. 
llie  cross-bill  set  forth  the  filmg  and  the  con- 
tents of  the  original  bill  and  the  proceedings  in 
the  original  suit,  including  the  petitions  of  Sep- 
tember 9,  23  and  80, 1874;  the  order  of  October 
3,  1874,  the  report  of  October  4,  1875,  and  the 
petition  and  the  order  of  the  same  date.  It  set 
forth  the  ttrst  mortgage  and  averred  that, before 
August  20, 1874,  the  mortgagor  built  a  line  of 
road  from  RockvIHe  to  Clymer's  Station,  a  point 
between  five  and  six  miles  southwesterly  from 
Logansport,  being  a  portion  of  the  line  contem- 
plated by  its  charter  and  by  said  first  mortgage; 
and  acquired  certain  property  which  it  used 
in  constructing  said  roaa  and  in  connection 
with  operating  It,  and  certain  other  property  in- 
tended for  the  purpose  of  building  the  remain- 
der of  the  road  from  Clymer's  Slatlon  lo  Logans- 
port,  all  of  which  were  within  the  tenue  and 
covered  by  the  lien  of  the  first  mortgage;  that, 
dnce  the  appointment  of  said  Schuyler  as  re- 
ceiver, he  nad  built  and  completed  said  line  of 
road  from  Clymer's  Station  to  Logansport  and 
said  bridge,  and  liad  acquired  a  large  amount 
of  personal  property  connected  therewith,  in- 
cluding certain  lands  intended  to  be  used  for  ma- 
chino  shops  at  Logansport,  and  certain  roll- 
ing stock  and  Other  property  for  use  on  sud 
railroad,  and  had,  in  sodoiDg,u£ed  much  of  the 
property  subject  to  the  lien  of  the  flral  mort- 
age; and  that  all  of  said  property  acquired  by 
the  mortgagor,  and  that  so  acquired  by  the  r» 
cciver.  and  the  road  built  by  him,  were  eqiil- 
'rilily  subject  to  the  Hen  rf  the  firat  mortage. 
The  cross-bill  set  forth  the  failure  of  the  mort- 
gagor lo  pay  the  intercut  ou  the  first  moitga^ 


..Coc>^lc 
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loadi  OB  md  after  Norember  1,  1B78,  and 
■■and  ftrt  ai  and  titnyv  tfter  October  30, 
JKt,  k  waa  iBMitTent:  that  its  entire  property 
iaA  hA  faa^  >ad  was  Dot  of  nifBdent  value  to 
sof  boodt;  aod  that  its  iDcome 
d  wai  not  more  than  sufficient 
7  expeOMS  incuRed  Id  opera t- 


/  and  pn^ter  repoii.. 

sKi  «m'  fotb  that  a  meeting  of  the  bond- 
^-.ien  WW  hdd  Ma;  34.  13^,  at  which  the 
Mdeci  i<  a  ronsderable  number  of  the  boods 
'<  bMh  Mnca  were  present,  and  a  committee 
•V  wppninied  to  examine  the  road  and  as- 
fsni^  lu  cnodilioa,  original  coel  and  present 
•— hiiirt—  u>d  the  amount  which  would  be  nei!- 
■wji-  I  >  place  it  in  working  order,  and  to  tc- 
^rn  al  a  vtlvequcQt  meeting;  and  that,  on  the, 
M  ri  ;W<empeT,  1375,  said  committee  reported 
-  IS  ■ajoomed  meeting  its  views  respecting 
;>gp»iyerty.  totbceflcctUuitrepairsandothcr 
n^mdmrea  to  put  the  road  in  fair  condition 
f-f  tae  www  oeeJerf,  to  the  nmount  of  several 
tr^nd  tbonaand  dollars;  that  additional  roll' 
ti:'*-4-k,V>  the  amount  of  (108,000,  was  needed 
!  r  tte  eSc^nt  conduct  of  ita  businesH  ;  that 
b3«  to  tbe  aiDount  of  9823,00(\  bcin^  the  ilcina 
i^ctr  aaukmed,  •uperior  in  dignily  to  the 
uoBlod  debt,  exiated  ;  that  there  were  olaims 
apbwi  tbe  road  and  the  receiver  aggregntinf^ 
V^OvO;  that  tbeiooomeof  tbe  road  overactuni 
■iiiiiiai  cxpeoaea  and  repairs,  for  IS74,  was 
dbjtf  9£n.0OU:  aod  that  there  liad  been  a  deficit 
^f:»,M)0.9Tdiiringtbe  sa-Me  time,  by  reason  of 
«ktf  were  called  extnonUnary  expenses,  and, 
'tenc  tbe  ^x  """"ha  next  preceoiog  July  1, 
Lxn.a  like  deacitof943,S83.50,  and  an  income 
fi  CX,I0O.  after  dedoctiiif  what  were  called  ei- 
■■La^Baij  cxpqiscs.  The  crosn-bill  averred 
brt  «U  natiarics  and  ttatementa  were  substan- 
i^St  oomcl.  bat  fi  dented  that  t^iere  were  any 
fBri  ^m  to  the  lien  of  tbo  first  mortgage.  It 
nmad  ib«t  tlie  commiliee,  in  mbst^ce,  rec' 
laneaded  tbal  tbe  first  mortgage  should  not 
k*  fetBclcaed,  and  that  tbe  recelTcrBbould  apply 
tt  a*  eoon  for  leave  to  borrow  1322,000,  pay- 
^fe  «  one  Teai.to  reUeve  Uie  rood  from  its  pres- 
^  aaoMiittea.  and  said  Eum  should  be  made  a 
fc«  kn  opoa  Mid  property,  prior  to  tbe  lien  of 
^*«  mart^uet:  that  said  report  was  made  at 
— - — 1*  of  Hid  Scboyler  and  of  Ihe  holders 


It  «<  $140! TOO,  hAd  not  consent^ 

_  _ae  for  borrowing  moner  and  had 

faari  ia  tbecnxa-btU;  that  tbe  plaintfUa  dealred 

'  ~    *  *  !  than  a  year  East  past  desired 

vibe  first  mortgage  foreclosed 


ad  thr  HupRty  ac 
mnpalMdtanm 

Ml      ■  !■ ■    to   I 

■dlLMBlfcltU  n 


__  of  tmproTlng  the  propeny 
value  aad  eariiings  and  ac- 


a^  M«t  iihJUuj  1  il  and  liens  were  being  a 

.-_  . ._■ .-  ^1 leDceattt- 

f  Company 
_         ,  ve  the  prop 

«s  mm  ma  laatt  rial  part  of  tbe  sum  of 
^jmjm.  wUek  tbe  «id  reodTer  bad  been 
^AHtarf  lo  boRow,  could  be  paid  from  the 
tan^  ^  *e  Rwd.  aad  ft  was  not  probable  tbe 


Interest  on  It  could  be  paid  from  said  income  ; 
that  the  borrowing  of  It  for  one  year  was  not  in 
tbe  interest  of  the  first  mortgage  bondtaolders, 
and  it  ought  not  be  made  a  first  Hen  upon  the 
property;  and  that  said  Schuyler  did  irat  own 
any  ot  the  first  mortgage  bonds,  but  was  in- 
terested only  In  the  second  mortgage  bonds  and 
thestocli,  and,  for  various  reasons  ssslgned,  was 
not  a  proper  person  to  have  charge  of  the  prop 
erty.  The  cross-bill  prayed  for  the  sale  of  the 
mortgaged  property  to  pay  the  first  mortgage 
bonds,  and  for  the  appointment  of  a  receiver  to 
take  possession  of  the  propertv  and  operate  the 
rood,  and  for  the  removal  of  Schuyler  as  re- 
ceiver. 

On  tbe  18th  of  December,  18TS,  the  plaintiffs 
In  thccross-bill  moved  for  a  receiver  thereunder 
and  for  the  discharge  of  Schuyler  as  receiver.  A 
reference  to  a  master  was  ordered  to  take  evi- 
dence on  the  subject. 

Nothing  furllier  of  importance  appears  to 
have  been  done  in  thcsuEtiint!' the  first  of  Uay, 
IHT6,  when  the  Fidelity  Compinv  filed  an  an- 
swer to  Uie  cross-bill,  averting  that  It  had  do-  ■ 
clined  to  take  proceedings  to  foreclose  the  first 
moitgnge  because  it  had  not  been  reauested  to 
do  so  by  the  holders  of  a  majority  of  the  first 
mortrage  bonds,  and  that  their  true  interests 
would  be  best  subserved  by  an  early  foreclosure 
of  said  mortgage.  On  the  same  day, the  Fanners' 
Loan Compony  and  tlicmortgagor  filed  separate 
answers  to  the  cross-bill.  These  answers  denied 
all  allegations  made  against  Schuyler  In  tbe 
cross-bill, and  alloeed  that  all  improvements  had  [368] 
been  made  in  ROod  faith,  for  the  benefit  of  the 
properly,  and  had  added  largely  to  ita  value. 

On  theSdof  niay,  IBTO,  the  original  suit  and 
the  cross  suit  were  brought  to  shearing  together 
on  the  bills  and  the  answers  therein  and  certain 
stipulations,  and  one  decree  was  made  in  both 
suits,  on  the  ITih  of  May,  1876,  consolidating 
the  suits,  adjudging  what  was  due  on  each 
mortgage,  and  declaring  that  the  properties  cov 
ered  ny  tbe  two  mortgages  were  one  and  the 
same,  and  that  the  lien  created  br  them  respect- 
ively covered  all  tbe  property  held  bv  tbe  mort- 
gagor at  the  time  of  the  bringing  of  tbe  original 
suit  and  all  subaequeDtoddWons  made  thereto. 
The  decree  described  said  property  as  being  tbe 
railroad  from  Logansport  to  Bockville,  ninety- 
two  miles,  with  allbranch  roads  extending  from 
said  line,  which  had  been  built  or  acaulred  by 
tbe  mortgagor,  or  for  Its  use,  with  all  Its  fran-  ■ 
chlsea  and  property  which  had  been  acquiied 
tor  the  purpose  of  operating  said  road  and  its 
bratkchee,  and  all  leases,  contnicta  and  agree- 
meaia  made  witbthe  mortgagor  orfor  Its  uee 
and  benefit  It  declared  that  the  lienoftbeflrst 
mortgage  was  superior  to  that  of  the  second 
mortgage  upon  all  of  said  property.  It  provided 
for  a  redemption  of  tbe  first  mortgage  lien  by 
the  second  mortgagee,  and,  on  failure,  for  a 
foreclosure  of  all  Its  rights  In  said  property  ex- 
cept In  the  proceeds  of  a  sale.  It  provided  for 
the  presentation  before  a  master  of  claims  by 
the  holders  of  first  mortgage  bonds  and  coupons 
and  of  claims  toan  interest  In  tbe  property,  ana 
of  claims  against  the  receiver  ari^g  out  of  his 
actings  and  doings  aa  such,  allowing  any  par- 
ties Interested  In  tbe  funds,  to  be  derived  from 
a  lalo  to  dispute  and  contest  such  claims.  It  re- 
nrved  all  quostlona  concerning  priority  ot  liens, 
except  as  between  persons  entitled  under  the 
12t 
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r-JaeiHHt  riat  it  lAovU  sot  be 
>  MOfiaagw  boaAfiUas, 

BfttSU  M— B   of  Uk 

_  1  bitnalliitf  bf  AeiMtiT- 

oatntf.-ir<uiBl  :i<aMjiH~4&uitfcieM|MBff,  which 

nwuk.  iiMiUnM  Jtt  clw  lUJi  <rf  k«c"M.]9n,  and 
Utor  'Obi  KUxi  at-  4ule  ramnwr.  aMfl  Sdinyler 

l'n>mi  -hm  JMiaiM  'jf  A>?  tT.l:STB,  the  muter 
-»-!-■  rvpMMk  niHB  iDM  a>  c^e,  as  to  claiios, 
itlo«iW  -UBM  wlknl*  ■M  Ok  ^an  wid  rejecting 
stMMH.  V  Anou£  fmt^om  viK  on  this  appeal 
D  -w|xn.i  -u  -biMe  ^f  nil  duBB  which  were 

0»  tw  ^Mb  MI  ^\-wA«r.t:«n.  C1a;broofc  filed 
n  rwpun,  -iiMmtf  '■Ab'.  *>  CNviTer.  Ete  look  pos- 
^waaju.  m  "ito  tiift,  -jt  S-afvst.iS79,  of  thellne 
ii  -^HOiV  rrirtu  l^nnOHTOVt  to  Rockville,  92,% 
■u>Ux>.  UHt  1  luw  >fl£  raitva,v  from  Bockville  to 
Vptn  iHUMt.  St  v<^-«.  md  10  helong  to  the 
VsuokitlH  4^  s.'biwfvwifeviUe  Railway  Com- 
'•«>>• .  utti  h>  vi  owftr-.  t4  idde  tncks  at  stations 
vK^ivu  '„^)«uIIltsw^aBdRoctFille,  andahaud- 
■«uii*iy .  ■,;■*/  1  sdSw,  from  Sand  Creek  to  tlie 
.'■u  uiuuv  lod  rwttain  station  buildings  and 
.iKi  '»>in:r>.  mkI  «i^uiD  rolliug  stock,  some 
.,  .1  ■«.«  !•  ■  W  sak-rtpijor  and  some  leased  by  it. 

v-u  iiu  S*i  .■<  S.'imibcr,  1876,  the  court  hub- 
■■M«l*.\i  S.-1W;*  '"<  f^^w  ''•s  position  as  receiver. 
Ou  ihi  di^i*  w-f  IVrrtaber,  1876,  an  order  mas 
luiMW.  ja  iW  v>«AWI  i>f  Schuyler  and  the  plaints 
itv-tt  'Jtw  <.-f\vs  nui,  vacating  said  order  of  sus- 
-jvufivtt  Mht  sKvrptin*  Schuyler's  resignation 
»  ■•^x»«-,  »nJ  aUowing  him  ^500  for  eervices 
«.ii  .MNrtwK*  M  Joint  receiver,  and  |13,380.29 
>,,,  .q^in  «0  jvpaiate  receiver,  wittiout  prej- 
J^JKv  »-•  ifcp  ri^ls  of  the  parties  to  contest  any 
ia.i.wc  rtMMiwWti  with  ihu  accounts  of  Schuyler 
.K>  tvwOv*-.  r^vviit  as  therein  expressed,  or  any 
..'iiuMit  «>*)«  uuder  said  accounts  and  asserted 
4rt>bi>r4  -akl  mist  estate,  or  the  cl^m  that  the 
-%vvi'>vi'^i»iM><i?dDeaB  should  have  priority  over 
^Ju  ■,■■,>«  HoffUnwe. 

vV  tW  l*Ui  (J  Pebniary,  1877,  the  plaintiffs 
Vji  »Jw*  t^«»  suit  filed  a  paper  setting  forth  that 
*?^_i  (\»«»l  ilcTived  from  the  property  covered  by 
iV  irs*  nuirtgage,  or  from  any  property  ac- 
i^jtn)  (iw  the  use  of  said  railway,  which  was 
ivr^xiM  he  subject  to  the  lien  of  said  mort- 
SV,  iMisfat  not  to  be  charged  with  any  indebt- 
T^nnM  wiialever,  whether  incurred  by  the  mort- 
inviMr  or  hy  Schuyler,  as  receiver,  under  the 
Hrnyw  (*f  the  original  bill;  also  objecting  to  cer- 
tain itetns  in  Schuyler's  account,  because  cred- 
llixl  or  paid  out  without  the  authority  of  the 
r««n,  or  upon  accounts  or  contracts  and  debts 
which  accrued  or  were  made  and  matured  more 
than  three  months  before  Schuyler  became  re- 
ceiver,or  because  for  indebtedness  which  Schuy- 
ler, as  recdver,  had  not  lawful  authority  to  in- 
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cv^  or  pay,  or  becaose  for  bis  personal  Indebt- 
riaeaa,  or  unnecessary  or  eiceaslTe;  also  allee- 
■g  that  the  receivers'  certificates  and  certa5> 
Dates  were  issued  Improvldently  and  Improper- 
ly and  without  the  authority  of  the  court  Aft- 
owsrds,  further  objections,  of  like  tenor,  were 
filed  to  other  items.  The  plaintiffs  in  the  croec 
rait  also  filed  various  exceptions  to  the  reportc 
of  the  master  allowing  vanoiis  claims. 

On  the  22d  of  January,  1879,  after  a  hearing 
as  to  the  claims,  on  the  reports,  the  evidence 
and  the  exceptions,  the  court  made  an  order  al- 
lowing certMn  claims,  many  of  them  not  over 
$6,000,  specifying  the  names  of  the  claimants 
and  the  amounts  allowed,  and  referring  back 
the  claim  of  the  Evangville  Company  for  far- 
ther evidence,  and  a  report  baaed  on  certain 
specified  rulings  then  Diade.  The  order  also 
contained  this  provision:  "All  claims  allowed 
by  the  court,  by  this  order  of  this  day,  agaioat 
the  receiver,  are  adjudged  to  be  valid  cUims,  to 
be  paid  out  of  Qie  funds  in  the  possession  of  the 
court,  as  well  from  the  iucome  of  the  rood  bs 
from  the  proceeds  of  any  sale  hereafter  made, 
and  prior  in  equity  to  any  claims  of  the  mort- 
gagees of  the  railroad,  the  court  reserving  to 
uie  mortgagees  the  right  to  object  to  any  oraer 
hereafter  to  be  made  hi  distributing  the  whole 
or  any  part  of  the  funds  which  may  be  in  court 
arising  from  thelncomeof  the  railroad,  or  from 
the  sale  of  the  same."  In  the  order  the  plaiDt- 
iSs  in  the  cr"ss  suit  prayed  an  appeal  to  tbia 

On  the  S6th  of  June,  1879,  the  master  filed  a. 
special  report  as  to  the  claim  of  the  Evansville 

Company,  to  which,  two  days  afterwards,  the 
plaintiffs  in  the  cross  suit  filed  exceptions.  On 
the  8d  of  July,  1879,  the  court  allowed  the 
claim  at  (35,818.62,  in  preference  to  the  moH- 
eage  liens.  On  the  same  day  it  made  a  decree 
for  the  sale,  as  an  entirety,  by  themasIer,of  the 
road  from  Logansport  to  Rockvllle,  together 
with  all  the  branch  roads  of  the  mortgagor  ex- 
tending from  said  main  line,  'which  n^  been 
built  or  acquired  by  it  or  for  its  use,  together 
with  all  ila  franchises,  and  property  owned  by- 
It,  or  which  had  been  acquired  for  the  purpose 
of  operating  said  road,  together  with  all  con- 
tracts and  ^reements  made  with  it  or  for  its 
use  or  benefit,  ^ving  a  particulHr  description 
of  the  property  m  scnedulea.  The  decree  pro- 
vided that,  out  of  the  net  proceeds  of  sale,  the 
master  should  pay,  first,  the  costs  of  suit  and 
the  allowaiices  made  to  the  trustees  and  the  so- 
licitors; second,  the  taxes;  third,  the  claims 
against  the  receivership  and  fund  in  court  al- 
lowed by  the  order  of  January  22, 1879,  and  the 
claim  oi^the  Evsnsrillc  Company  as  so  allowed, 
and  all  other  claims  against  smd  receivership 
and  fund  which  might  thereafter  be  allowed^ 
and  which  might  remain  unpaid  after  the  funds 
in  the  bands  of  the  receiver,  not  otherwise  dis- 
posed of,  should  have  been  exhausted ;  f ourtli, 
the  surplus  to  l>c  applied,  first,  to  the  payment 
of  the  first  mortgage  bonds  and  coupons  jm\» 
Tata,  and  the  remainder,  if  any,  to  be  distribut- 
ed as  the  court  might  thereafter  direct.  The 
decree  contained  a  prayer  for  an  appeal  from  it 
to  this  court,  by  the  plaintiffs  iu  the  cross  suit. 
Til  at  appeal  was  petlected. 

This  chronological  history  of  the  proceedings 
in  the  case  is  given,  because  a  fidl  understand- 
ing of  those  proceedings  conducea  to  an  easy 
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■  altlwqiiMtiMM  InTolved  in  the  appeal 


d  for  ttK  allied  leaaoD  that  the  partin 
1  bcmiaaiedaaeitber^fieUantat — 
Da  tbe  docket  of  this  conit  or  li 
pL  Bat  tbe  order  of  Januai;  22,  : 
dvn  Ike  daima,  speafyiiig  tbe  peraoi 
vks  tBovad  and  tbe  amoimta;  aod  the  body 
rf  *e  otdtr  Halea  that  tbe  plaintiSH  fn  the  croM 
ipiy  an  appeal  to  Ihia  conit;  andthedecree 
rf  la^  S,  19n,  Olden  tbe  Mymeot  of  tbe  claims 
dned  bj  tbe  onler  of  Januan-  89,  1879,  and 
(HMiaa  a  psyer  bjr  the  pUintub  in  the  cross 
■k  for  n  appeal  from  said  decree.  Tl 
MR  sfptals  h)  ope 


r  aod  tbe  decree  appealed 


.  .  _  -  _,,-_!  were  appeals  from  the 
■^rf  the  aider  aod  the  whole  of  tbe  decree. 
TkdMJrimin  T%t  Pntedar.  11  Wall..  82  [78 
C  S..XX.,  47],  does  Dot  apply  to  a  caaeof  this 

A*  ■  genasl  i^qpoaitton,  applicable  to  the 
■tsk  CM*,  tbe  appdlaoU  Indat  that  the  mort- 
Mt  oader  tbe  aecMid  mortgage  carried  out  a 
nMaa  Kfaente  to  obtain  a  priority  over  liif 
iiarfibebnmongagefor  the  claims  allowed, 
viAoa  0*iBS  tbe  mortgagee  under  Ibe  flret 
— ijifi  as  opportunity  to  redst  it  until  after 
kcortm  had  been  obtained  and  acted  on.  Aa 
w*MM  of  lUa,  Ibe  fact  to  urged  that  tbe  first 
■meigee  was  made  a  party  to  the  original 
IwwIuauL  nit,  without  aav  r«Uef  being  asked 
i>— HiiL  It  ia  ooolended  that  the  first  mort- 
tmt  na  Mt  a  prapn  party  to  the  bill.    Tbe 

— ■- 1  of  tbe  recel««r  widiout  notice  to 

lagve,  altbough  a  party  to  the  suit, 
_d  on, coupled  with  tbe  fact  thatita 
^<f  MpMiaact  waa  filed  aa  being  on  or  be- 
>■*  Ae  nai  Mond^  of  November  then  next 
b  a  fonhc*  wngialul  that,  under  the  recdver- 
^  (rictaallT  cieaied,  tbe  second  mortgage 
"■AaUoi  alone  were  entitled  to  the  Income 
nUp,  and  that  the  trust  fond 
1  of  Uk  court  waa  only  that 
e  could  put  there, 
„  „  „  lit  to  an  equity  of 
■  affsioal  tbe  leoond  mongagee. 


■^ih  the  HGOod  mortgagee  o 
■idy:  tht  morlgagof'a  rlgtat  I 


t  for  the  charge  of  fraud. 

. -„-„je.  In  filing  iu  WII,  made 

^fc>  fiaaan  a  par^.  Ibongb  admitting 
*t  Ftady  ec  Ifac  Uen  itf  the  first  inongage.aDd 
■a  sAiag  aoT  direct  relief  against  the  first 
"WlWi,  etidently  because  a  recdver  was 
HfH  to.  TU*  wM  WDper.  Altbouxb  the 
*te  tt  Almost  as,  1874,  appointing  ibe  re- 
7^.  na  BMde  wftboot  notice  to  tbe  first 
^v^aM*.  it  waa  serred  on  the  first  mortngee 
^  «r*  afW  b  waa  made,  and  its  btStd 
**  m  to  the  powen  confeiTed  c 


_      _    ^--  ,  „  „  e  to  ap- 

■*  »  ih>  ^1  pn«ptly,  to  protect  the  inters 
^^tefc«  aaongage  boodbidders,  and  not 
^^  as  k  did.  oMTtbe  Aral  Hooday  of  Ko- 
^■to  hflvvtac.  It  was  required  by  the  oi^ 
**i|yavandadawcr  "oaor  before"  that 
to  k  wakad  uaall  Ibai  day  bef  ate  appearing 
■itowiag.  TW  oiictnal  biU  erincea  no  In- 
*^  to  ohs*  ■  tecarenhlp  for  tbeaole  ben- 
ad  TTIgagr  boadboMen.    On 


r,  R  aikad  that  tbe  net  rerenae  of 


__  corporations  as  should  oe  ad]u_„ „  ._._ 

court  to  be  entitled  to  it.  This  was  in  substance 
saying  to  the  first  mortgagee  that  it  too  bad  an 
interest  in  the  receivership.  The  receiver's  pe- 
titions, filed  September  9  and  September  80  fol- 
lowing, respectively,  were  not  acted  on  till  Oc- 
tober 8,  afiertheflTBlmortgi^ee  had  had  ample 
time  to  appear.  Tbe«c  petitions  showed  tbe 
pressing  necessity  of  the  road.  The  authoritv 
conferred  by  the  order  of  October  8  was  intena- 
ed  to  benefit  the  re»  in  the  hands  of  Ibe  court, 
which  was  tbe  entire  mortgaged  property,  as 
covered  bv  both  mortgages,  and  not  merely  tbe 
equity  of  redemption  of  tbe  mortgagor  as 
ag^nst  tbe  secoDd  mortgagee.  Whatever  may 
be  tbe  ruleaa  to  the  rents  and  profits  of  amort 
gaged  estate,  under  a  receiveistup,  on  a  bill  filed 
By  a  second  mortgagee,  where  the  first  mort- 
gagee is  not  made  a  party  to  the  suit,  that  rule 
has  not  been  applied  to  such  a  receivership 
where  the  first  mortgagee  was  made  a  party,  e»- 
pecdaUv  on  a  bill  such  as  that  in  this  case.  The 
authorities  limit  the  exclusive  right  of  tbe  sec- 
ond mortgagee  to  the  income  of  a  receiver- 
ship created  under  a  bill  filed  by  bim.loscaBe 
where  the  fltst  mortgagee  is  not  a  party  to  the 
suit.  a>weU  V.  Ripl^.  10  Paige,  48;  High,  Re- 
ceivers, sec.  688.  It  is  further  to  be  observed 
tbtti,  the  mortgagor  having  defaulted  in  paying 
its  interest  on  the  first  mortgage  bonds  on  tbe 
first  of  November,  1878,  the  first  mortgagee  was 
entitled,  by  the  terms  of  its  mortgage,  lo  take 
poesesaion  of  tbe  mortgaged  property  uid  oper- 
ate the  road.  Moreover,  the  croas-bill  was  not 
filed  for  more  than  a  year  after  the  receiver  bad 
been  appointed,  and  it  was.  In  judgment  of  law 
or  in  Met,  tullv  known  bU  the  time  to  tbe  flrat 
mortgage  bonobolders  what  was  being  done  by 
the  receiver  in  creating  the  claims  now  sought 
to  be  disputed;  nor  was  It  filed  for  more  than  a 
year  after  the  first  mortgagee  had  appeared  and 
anawered  in  the  original  suit.  It  was  at  all 
timea  competent  for  (he  first  mortgage  trustee, 
as  a  party  lo  that  suit,  to  have  askoTthe  court 
to  protect  tbe  Inletests  of  tbe  bondbolderB,  in 
case  the  receiver  was  disregarding  them;  and 
(be  croes-biU  could  as  well  have  been  filed  ear- 
lier as  later  by  tbe  plaintiffs  in  it  or  by  other 
bondholders.  On  these  views  the  chane  of 
fraud,  made  by  the  appellanta,  has  no  oaais. 
On  the  other  hand,  it  aid  not  comport  with  the 
principles  of  equity  for  the  appellants  to  lie  bv 
and  see  the  court  and  the  receiver  dealing  with 
the  property  In  the  manner  now  complained  of, 
and  content  tbemselvea  with  merely  protesting 
generally  and  disclaiming  all  interest  under  tbe 


land  and  the  rolling  stock  and  the  other  property 
acquired  bv  Uie  receiver, and  now  alleged  lo  have 
been  acqu&ed  by  him  without  authority,  were 
subj^t  to  the  lien  of  tbe  f  rst  mortgage,  and 
now  claim  the  proceeds  of  all  that  proper^  with- 
out payioK  tlie  debts  incurred  for  acquinng  it. 
A  court  of  equltv,  however  it  might  act  on  tbe 
qoeation  of  original  authority  or  discretion,  If 
presented  in  season  and  under  circumstances  of 
good  faith,  will  not  visit  upon  innocent  parties 
deslinK  with  B  receiver  within  the  authority  of 
ita  or^rs,  consequences  which  result  from  tbe 
inequitable  negligence  and  supinencss  of  a  party 
1S& 
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first  and  second  mortgages,  and  declared  thai  i 
gbould  not  be  necessary  u>  pass  on  said  rlaini 
before  ha  vine  a  sale. 

Oullie  Sfltfiof  Julj,1876,  the  court  appointi." 
Joseph  P.Clayhrook  joint  receiverwith  Scliii-- 
ler  In  the  oriKinal  suit, without  prejudice  t<>  - 
right  of  the  pialntifla  in  the  cross-biil  aud  of 
Fldeli^  Company  to  claim  that  the  rect' 
ship  of  Schnyler  was  not  in  their  intcrt.-t 
liy  their  content,  as  fully  as  they  nik-U 
[303]     done  if  no  such  jointreceiverhadbei'iiin 
ed,  and  the  order  declared  that  it  sliuulu 
held  to  entitle  the  first  mortcagi;  liaii^ii 
or  their  tniatee,  to  anv  of  tae  iiiri'ii 
property  which  mieht  be  reali/eil  li\    ■ 
ers,  until  said  Claybrook  shouli!  <|.': 
oelTer,or  until  Schuyler  should  ni('i 
he  was  ordered  to  do  by  a  dav   n, 
brook  qualified  on  the  llih  of  A... 
after  that  acted  as  sole  rert.'ivi  v.  ■ 
requalified  on  the  25th  of  Au-. 

Under  the  decree  of  May  1 7  ■ 
made  reports,  from  time  lii  'i- 
allowingsome  wholly  or  ii'  : 
some,     various que^ioi I -^  :- 
in  respect  to  those  of  xaid 
allowed.  .^ 

On  the  aoth  of  Ocli.l.r  ■ 
a  rn>ort,  stating  thai .  i 
seeaion,  onthe  iSth  i>f  ' 

of  railway  from  I-iipir  ,     rt 

miles,  and  a  line  of  i- .  .  t 

Terre  Haute,  sa  m'-  .j.  . 

EvansviUe  aud  Cr-it  _  .^ 

uiy,  and  4,Vn  mi''  :•*'• 


K; 


railway,  \\Xi 
cool  mliicH,  mil 
other  propcrii . 
owned  by  thi':' 
On  the  2%\  ■ 
peoded  Sciiut 
On  the  flr~i  . 
nude,  0Dlh>' 


.  ,^-  ,*  jtrt 
^^  ;i-rect- 
.■i.-M«><4the 

.  ,-1  lokl  been 
-. .  £.  I;':*. 
.  In-  j»«Tgagor 
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■    ,  ^  .-j-^wpJ  of.  should 

,    ^-jx-.iimoe   to    the 

~  t^   -  ■-»*«  imh-bledness; 

^,,   JM  Ibewcounta 

^  ■u>i*«nI  and  settled 

V .....  j^T  .>«»  of  the  pro- 

»<«■  «j«m  the  receiver: 

j,l  ^  stik  tt^  hv  made  of  the 
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jwr-  if  Phenol 
.  -,    -  ntgowrt  in  WaiUnx  v.  Lvcrmi*. 
^  XUT.,  8051.    There,  in  a  suit      I' 
-.-I -rim  of  the  first  mortgaee  on  a 
..^  .  rjii:k  the  trustees  of  a  second  mort- 
•. .-  ar^is,  the  court,  on  notice,  &[>• 
t;"Ws.  with  powtr  to  out  the  rosd 
.  ■.-  :a  .-fimte  It,  and  complete  any  un- 
.  Kmons,  and  procure  rolling:  stock; 
30*  purposes  to  raise  money  by  loan 
0  m£  named  in  the  order,  and  to  issue 
.  •f-iai.T*ca  of  Indebtedness  therefor, which 
. .  ■  1  nrst  lien  on  the  pro|)erty,  payable 
T   -Js  SiBl  mortgage  bonds.     Wallace,  & 
...  r  -i  *econd  mortgage  bonds,  aflerwards 
.».»  ipartyiotheButt.  The  final  dccreede- 
V--'  'Oil'  the  moneys  raised  by  loan,  or  ad- 
^rtL  >y  the  receivers  and  expended  on  tlie 
-    -Aak  Kiswnt  to  their  order  of  appointment, 
•>  1  Sm  paramount  to  the  first  mortgage,  and 
.nnwd  them  and  such  receiven'  cotificates 
r  'Bwr  indebtedness  as  micfat  therettlter  be  or- 
.    .Trai^bTtliecourtlobepead,  lobepaidout  of 
(M  proceeds  of  thesale  of  the  road  before  psy- 
.    uii  iBj  of  the  first  mortgage  bonds  or  coupons, 
.a  an  appeal  to  this  court  by  Wallace,  this 
■  .viai,byJfr.Jw(ic*Bradley,said:  "Thepower 
H.  a  court  of  equity  to  appoint  ninnaging  re- 
.■Ktren  of  such  property  as  a  railroad,  when 
afaa  under  its  charge  as  a  trust  fund  for  the 
|iijiiient  of  incumbrances,  and  lo  authorize 
sad)  receivers  to  raise  money  necessary  for  Uie 
fieaervation  and  management  of  the  property, 
and  make  the  same  cbargeabie  aa  a  hen  there- 
CO  for  Its  repayment,  cannot  at  this  dav  be  se- 
riously disputed.    It  is  a  part  of  that  jurisdic- 
tion, alwB's  exercised  by  the  court,  by  which 
it  is  its  duty  to  protect  and  preserve  the  trust 
funds  in  its  hands.    It  is.  undoubtedly,  a  pow- 
er to  be  exercised  vrilh  great  caution  and,   if 
possible,  with  the  consent  or  acquiescence  of 
the  parties  interested  in  the  fund."    Wallace 
\  liad  not  bectime  a  party  to  the  suit  until  several 
months  after  the  otder  complained  of  was  made. 
This  court  sustained  the  decree. 

The  principle  thua  recognized  covers  mo«  of 
the  objetliims  here  urged.  The  facts  set  forth 
m  the  petitions  of  September  9  and  80, 1874,  on 
which  the  order  of  October  8,  1874,  was  baaed, 
show  ample  reasons  for  making  that  order,  in 
respect  to  the  purchase  of  railing  slock  and  the 
adju  tment  of  liens  on  rolling  slock,aud  the  con- 
struction of  the  Ctymer  Division  and  the  bridge. 
The  contents  of  those  petitions  have  been  set 
forth. 

In  respect  to  the  flO.OOO  due  other  and  con- 
necting lines  of  road  for  materials  and  repairs  [ 
and  for  ticket  and  freight  balances,  a  part  of 
which  it  was  slated  was  incurred  more  than 
ninety  days  before  the  26th  of  August,  1ST4, 
the  first  petition  slated  that  payment  of  that 
class  of  claims  was  indlspeueable  to  the  business 
of  the  road,  and  that,  unless  the  receiver  was 
authorized  to  provide  for  them  at  once,  the 
busineBs  of  the  road  would  suffer  great  detri- 
ment These  reasons  were  satisfactory  to  the 
court.  In  the  examination  by  the  master,  of  the 
accounts  of  the  receiver,  evidence  was  taken  as 
to  the  payment  by  him  of  items  due.  when  he 
look  poaaessioQ,  iac  opetating  expenses,  and  of 
106  U.  8. 
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I  ■  -     -  i!iin.  auictioDM  by  the  court,  in 

:  ■■ii' oitfaintbescopeoi  the  orders  of 

*    •.■^rarti  to  hkve  been  careful,  discrim- 

„.l  Jo-iiHoua,  io(«rMlliefac««canbe 

.    ■:  irta  the  rtoord.     It  cannot  be  af- 

. -iA>  cii  ii«ms  wbicb  teemed  before  the 

'  T-nra:  (if  a  receiver  can  be  allowed  in 

in.  Mbdv  ritcnmsUnces  may  exist  which 

■  i.akrit  DeceaarraDdindiBpengBble  totbe 

:■{  the  road  and  tlie  preserratioii  of  the 


■  !«■.  T«t  tfar  diacretloD  to  do  so  should  be 
Bsdttd  with  TOT  great  care  The  payment 
■t^A^eblMa^nat,  prima  faeif, OB  a  different 
MB  froB  ibe  payment  of  fdaims  aiidna;  imder 
■»  mrivoiji'-;*,  while  ft  may  be  brournt  wlth- 
.1  ift*  ^iuuit  c  of  the  latter  by  special  circum- 
Maeca.  It  V  eaay  to  see  thai  the  payment  of 
~  ~   ~      ■  for  operating 

J  day*,  dne  by  .     . 

H  ^red  of  the  control  of  its  prop- 
t  pnatiTta  to  its  employ,  whoee 
a  frotr  work  slmnltaneoDsly  is  to  be  dep- 
.  IB  {■«  inteicats  both  of  the  property 
ae  it  Ike  rabttc,  and  the  parmcnt  of  limited 
^Mi  dor  to  other  ana  coooecting  lines 
Immi  frriuaitrrialBaitd  repairs  and  for  unpaid 
:ru«  Bid  frctftal  balances,  the  outcome  of  >n- 
^*«BBhirb(nJae(arelalions,wherGa  stoppage 
t  :to  cnsnimwDcc  of  such  business  rclalioTis 
«■  ^  be  a  probable  retult,  in  case  of  non-pay- 
KS.  dhe  gvoeral  conoequencc involving  lu'ge- 
'  a*^Ae>ntcfe■UaBd■ccommodatioDof  trav- 

md  tnflk,  tnay  well  place  such  psj'mciits  in 
^  .tyjij  o<  paymmts  tc  preserve  the  mort- 
.i^d  tat^fty  In  a  large  seDse,  by  maintainiDg 
»•  r*^  wfU'aiid  integrity  of  the  enterprise, 
^^(wxletkemio  be  nude  aSm  lien.  Tliis 
'r«  -C  ttf  [atfatic  interest.  In  such  a  highway 
'.  '  ;«.4br  uir  a*  a  railroad  is.  a«  bearing  on  the 
a^al^uace  and  me  of  its  franchlKs  and  prop- 
<-»  M  tte  kaad*  of  a  receiver,  with  a  view  to 
K-^eosTnioire.was  tbciiuhject  iif  approval 
~  tat  («un.  upeaklng  through  Jfr,  Jattiee 
*  ■•».  b  /Irrt^i  T.  Bariovr.  104  U.  8.,  186 
UVi    wny   Tbr  appellants  furnish  no  baslH 

r  •ftr^tM  nxas  any  fpecific  amounts  allowed 
-■^tirrt  '.f  tlie  arnan  rrfcrred  to.  but  object 

Mr  a^-^aorr  of  anylhinic  out  of  the  sale  of 
:»  -T  •  U*  rarti  expenditure*.  I'nder  all 
kr  ma  ■III!  I  of  this  case,  we  sec  no  valid 
ff-^  ai  t,>  tbc  pcovWona  of  the  orders  com- 

■«BNt<-f_ 

T^'fc>nrtina«  inade  to  the  ordersof  October 
«  :t:  ^1  Jaatwiy  3Z,  18TS,  and  to  rertaio 
-  -     ■      wnfJulya,  1879,  fail  for 

r  4*^*tiaa  ti  made  to  the  allowance  of 
a  «<  AcETSBsrflleCoropanvtobe^id 
nan  ■»  tW  fifM  mortgage  6oDds._Tbe 
■r  mad  taa  ftvm  RocktI" 


lease,  the  term  of  which  was  for  one  year  and 
until  one  year's  notice  of  its  termination  Ehould 
be  given  by  either  party,  after  that  term.  The 
rent  was  i2,0I2.5O  per  month,  and  the  leasee 
was  to  muntain  the  road  in  as  good  condition 
ss  when  received,  and  to  permit  the  Evansville 
Comjiany  to  use  dx  miles  of  it  at  a  stipiilated 
price.  Provision  was  made,  in  the  lease,  for 
initial  and  subaequent  inspection  of  the  road,  to 
ascertain  its  coiiditlon,  and  any  improvement 
or  depreciation  the  lessor  or  the  lessee  was  to 

Ey  the  otlier  party  for.  In  accordance.    The 
see  used  the  road  from  Julyl,  1872,  until  tbe 
receiver  was  appointed.    He  took  pOBseEsIon  of 

uation  of  htsroad,  and  sodid  be  and  Clay  brook  rsis] 
afterwards;  and  Gubeequenily  Claybrook,  as 
sole  receiver,  did  the  same.  Ilie  rent  was  paid 
to  September  !,  1874,  then  for  a  year  it  was  not 
paid,  then  it  was  paid  for  four  months,  then  it 
was  unpaid  to  Au^st  12,  1876,  and  after  that 
Claybrook,  as  receiver,  paid  It  as  it  accrued. 
During  all  the  time  from  September  l,I674,the 
successive  receiveta  collected  from  the  Evans- 
ville  Company,  every  month,  $263.60  for  the 
use  of  the  six  miles.  In  the  winterof  I8'8  there 
was  found,  on  Inspection,  a  deprccinllon  of 
119,846.82.  The  Evansville  Compmy  mede  a 
claim  against  the  receiver  for  the  unpaid  rent, 
the  amount  of  the  depredation,  tlie  value  of  cer- 
tain supplies,  and  the  rent  of  an  engine.  The 
master  reported  as  due  $06,086.21.  On  excep- 
tions, the  court  directed  the  master  to  ascertain 
wlmt  would  be  a  fair  rental  value  for  theuse  of 
the  leased  property  by  the  receivers  and  lo  take 
into  conidderatlon  any  dilapidations.  On  this 
basis  a  new  report,  for  $8C,E18.62,  was  made, 
and  this  amount  was  allowed,  with  a  prefer- 
ence. We  see  no  valid  objection  to  this  allcw- 
BUce.  It  is  on  the  basis,  not  of  the  lease,  but  of 
the  actual  value  of  the  use  of  property  used  by 
the  receivers,  with  the  clear  assent,  imder  the 
circumstances,  of  all  parties  Interested,  which 
uee  the  first  mortgage  bondhclders  and  their 
trustee,  chargeable  with  full  kniw ledge, never 
sought  to  prevent,  such  use  being  founded  cd 
the  lease,  which  was  property  in  the  hands  of 
the  mortgagor.  The  Ime  was  tiscd  for  the  ben- 
efit of  the  mortgagor's  road  and  of  the  holders 
of  the  bonds  under  the  mortgages,  with  Iheir 
acquiescence.  Whatever  Ihe  court  would  have 
done,  as  an  original  question,  if  called  ODlodc- 
tcimine  whether  the  receiver  should  use  scd 
run  the  SvansvUle  road,  these  appellamK  mutt 
now  \:(.  held,  in  ^iew  of  aU  Ihe  facts,  to  have 
conxentcd  to  treat  the  right  to  ran  thai  read  and 
lake  its  income,  as  if  that  right  were  a  part  of 
the  mortgaged  property  and  subject  to  the  fame 
rules  as  the  other  mortgaged  property.  This 
leads  tn  the  allowance,  also,  of  the  claims  for 
operating  supplies  and  materials,  Including  steel 
rails,  furnished  for  that  road  while  bo  run. 

As  to  the  objection  (hat  the  decree  of  July  8, 
1870,  was  erroneous  in  not  reouiring  the  uc-  \.9i*\ 
counts  of  the  receiver  to  be  settled  before  anv 
payment  should  be  made,  out  of  the  proccetiB 
of  Vale,  of  any  amounl.i  allowed  as  debts  against 
the  recclver;'the  contention  is,  that  items  may 
ret  be  disallowed  to  the  receiver,  which  will 
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PIBBOB  to  tbe  CUcuit  Cotirt  of  the  United 
taMa  Cor  tbe  DIatrict  of  Nebnaka. 

TW  Mkica  la  ihfa  caM  vh  filed  In  tlie  court 
M«*.  Vf  Ike  plafaitHf  fa  error,  to  enforce  the 
f^m<4  the  eDopcotof  oertain  bonda  Inoed 
^  d*  Arf^idaac  oountrto  aid  In  the  coosttuc- 
k«^  ■  ■!■■  ateDUL 

TW  j^R  bcfaw  tHteliied  ■  daouirer  and 
•*  ladcM^  tat  the  defendant ;  whereupon 
y/lm*  aotd  oat  Ihk  wrtt  of  enor. 

i^TjbAM    B.    BowMb   John    H. 


dcUnnd  Ibe  opinion  of 


I  opinion,  a 
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fw*n  Mm,  wMrt  awlhwirea  connUei,  dtto 
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I  bonda  to  aid  In  the  conatrucUonof  auj  railroad 
nt  other  work  of  int«mal  improTement." 
The  case  of  Smiivgton  v.  Beadey,  M  IT,  8.. 
•■■■i  [XXIV..  168],  ianot,  agauppoged  by  coun- 
1 1,  on  sutboritj  for  a  different  conciusioii 
Thnt  case  arose  under  a  Btatute  of  Kansas, 
wbich  empowered  municipal  townships  in  that 
Srale  to  issue  bonds  "Fortlie  purpose  of  build- 
ing bridges,  free  or  otherwise,  or  to  Bid  in  the 
coQstruetion  of  tailroada  or  wai«r-power,  by  ' 
donation  thereto,  or  the  taking  of  slock  therein, 
or  for  other  works  of  Internal  Improvement." 
The  bonds  there  in  suit  were  issued  to  aid  in  th« 
construction  and  completion  of.  and  to  furniah 
the  motive  power  for,  a  steam  custom  grist 
mill.  It  was  held  that  the  statute,  reasonably 
interpreted,  embraced  a  grist-mill  operated  by 
Bteam,aswella8one  run  by  water-power;  that, 
since  municipal  aid  was  authorized  for  "  the 
construction  of     *    •    •     water-power,"  the     r 

Shrase  "  other  works  of  Internal  improvement," 
I  the  Kansas  Statute,  might  be  fairly  conatrued 
as  embracing  works  of  the  same  class,  and  con- 
sequently as  embracing  asteam  grist-mill.  The 
court  was  somewhat  influenced,  as  plainly  ap-  ' 
pears  from  its  opinion,  by  decisions  of  the  8n-  ■ 
preme  Court  of  Kansas,  particularly  that  of  i 
Zoawmuwrtt  Co.  r.  Miller,  7  Kan..  479. 

The  present  ease  is  different.  The  only  work 
of  internal  improvement  specially  described  in 
the  Nebraska  Slatute,  Is  that  of  a  raib-oad.  and 
we  are  not  justiflcd  by  anything  in  Burlingbm 
V.  Btadey,  or  in  the  docisionB  of  the  courts  of   >■ 
Nebraska  in  holding  that  a  steam  or  other  kind    ' 
of  grist-mill  is  of  the  class  of  internal  Improve- 
menta  which  municipal  townships  In  that  Btate,    ' 
were  empowered,  by  the  atatule  In  question,  to   ■ 
aid  by  an  issue  of  bonds.  ', 

For  these  reasons  we  adjudge  that  the  bonds   ■ 
Issued  by  the  County  CommissionerB  In  behalf 
of  Juniata  Precinct,    in   Adams   County,  Ne-   " 
braska,  la  aid  of  the  construction  of  a  steam   • 
grist-mill  in  that  precinct,  are  unauihorized  by 
the  Act  of  February  15,  1869  ;  and  as  authori^ 
for  their  issue  Is  not  claimed  to  exist  under  any 
other  statute,  tbey  must  be  held  to  be  without 
binding  force  ag^nst  the  precinct. 

Th»  judgment  U,  coruevuenUv,  afflrmed. 
Tme  OOP)-.     Teat: 

Jamee  H.  H oKenney,  Clerk,  Sup.  Court,  n.  B. 
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<r.  laa.  Co.,  aO  HL.  «1,  oDostdeml  ana 

CoM^Ic 


g  beyond  nV 


ceedsoiBiue,  aodin  diroctit^  - 
to  be  paid  wlioUy,  at  ODce. 
sale.    This  view  rests  em 
idea  tliat  the  first  mort^ 
their  trustee  had  no  inti'r< 
the  recelverahlp  crealcl  u 
If  hereafter  there  shall  -.r 
fund,  tlie  court  must  >ii.' 
same  order  of  rank  ax  i' 
four  sets  of  creditors  i' 
'which  ia  the  proper  -n- 
creditors  having  llic,''!' 
ceiver  were  bonajide  err 
long  to  receive  their  ili. 
tmder  the  correct  vifu  . 
court  below,  thai  it  '•1>< 
wait  longer  for  Ihf  ™  r 
accounts,  in  which  ii 
Under  theforc-;i'i'" 


Many  polDla^vl' 
theappeUaDt».  ish 
der  the  views  vi- 
though  they  liuv,' 
aufflcieDt  impori' 
dteree  ef  the  Cir' 
reaching  this  en. 
the  appeal  ba.- 
which  are  not  o'  ■ 
sldered  the  qm 
not  a  case  in  u . 
claims  coulil  ii 

TruB  oopj-.    'I 


PREDEHii 

TOraPi 


JJ!*  "^'Xr-'   90111..  491, and Buri^ 

i  ;4T  [XXVI.,  9661,  decided 

^  -:  TTE  .^  this  court,  are  reUed  on  in 

-^  TiKwaseswaaaHuit  IntheState 

zjam^  M  obtain  the  benefit  of  the      [ 

.itgiaiioa  from  a  sale  under  a  fore- 

~   .-T'lLibE  Circuit  Court  of  the  United 

1  .,  OK  Xorthem  District  of  Illinois.  The 

*  -^    -rtH  of  lUiaois  refused  the  relief 

^j^  the  plainlifE  in  that  cout  had 

r^'  a  rf.-«  a  redeem  within  the  statutory 

~.    I  -r"T  which  this  court,  In  the  case  of 

~'.""  -  />)»l,  held  lo  be  sound. 

~    iMtn  for  this  is  that,  whUe  net  seeking: 

-WW  *e  decree  under  which  the  sale  was 

—  -  *f  to  set  aside  the  sale,  the  proceeding 

,..  -ttTni  both  as  vaUd,  and  undertook  to  as- 

,.-  Iw  rxtit  of  the  party  to  redeem,  as^urf^ 

ai  ^  been  made  In  sccordance  witu  tne 

.:;»M[  of  lUinois.  This  right,  of  course,  could 

->■  wwcuied  by  a  slnct  compliance  with  that 

"   "  -jcBK.  and  having  permitted  the  penod  to 

^ZTwithui  which  he  had  a  right  to  redeem, 

■    ^Ti»e  too  late.    The  court  very  properly  aia- 

*■  ^"^1^  of  ButUj,  v.  Flint  ^ils  court  ap- 

-  ■  -mJrwl  and  adopted  the  views  of  the  nhnow 

-     -■  rcrt.andappliedtheprincipletotheowectfa 

-  -     -  '   -Oof  review  which  sought  iLe  same  end.  The 

•^-  "Z     J  was  filed  after  (he  penod  of  strfutory  re- 

Laiption  and  without  any  tender  of  the  amount 

-  ~  ■■  "■      M¥«arv  to  redeem  within  that  time. 

■^*  -  ^^Qiese  cases  differ  from  the  present  one, 
■■  -■'J:-  in  Ital  they  were  efforts  to  enforce  the  right  of 

^''^  redemption  outside  of  and  against  the  tenns  of 
-=  ^T:   Scree,  while  the  present  case  seeks  by  an 

-  ^^  *  ■"  tofonner  wses,  emiity  i^mred  that  brfore 

^U  coming  to  tho  courtlor  the  relief  whichplaint- 

-  *^  S^lcd,  they  should  have  done  whaid^e^aw 

-■■■'^^  requiredofthem,orgoatleastsrf"-«"*''n«-- 

•^  j.';^  wiihiii  P^SP^' Ji"""    *"_'  _ 

o  perinit  ilicm  to  exercise  ti 
.  i_  J  __.--...i    An.4  n-Erli  it  1 


York 


^„ offer, 

,    ^^,"10  pa\-  the  reilemptioB 

K^„   money      Not  having  done  this,  the  raOrt  veiT 

'  *  "■^" '  ^hWter  that  time  bad  passed,  and  wlhit  the 
■*  ■  "^T^  rilht  10  redeem.  In  the  preseot  case  the  appel- 
SS  has  e^rcised  his  rishl  ^f  JPP<f  f«J°  ^« 
decree  within  the  time  allowed  to  him  by  tto 
r^"ot  the  Unii^  Slates  for  that  purpose.  He 
hM,^erefore,  rightfully  brought  ^i»,«.se  b^ 
fore  us  for  review.  His  right  lo  do  this  does 
not  depend  upon  any  offer  to  redeem  y^^^^^ 
fifteen  months  allowed  by  the  lUmois  btatuie, 
but  is  an  absolute  right  .which  we  cannot  rrfufte 
or  deny.  As  it  is  apparent,  from  the  face  of  J 
the  decree  and  from  what  we  have  said  in  t^ie 
^  of  BriM  V.  IM.  Co. ,  that  both  the  onginal 
decree  of  sale  and  thesubsefpnt  decree  of  con_ 
flnnation  are  eroneous  In  rising  ;o,»f'o^ '^^ 
rittht  of  redemption  under  the  statute,  tbey 
must  be  reversed.    If  anything  «e«_,''«f8^ 


,^»*«.  Thecase 


■  -  trS>K<I*^°SlhKSe  Ster  to  tl..  otlgln.l  io.«lo.ur.  bill.  erpri»dy 
*  JT/--  »■>"'""»'  I  Sred  totheltutileof  IlllnoU  tiKi «.« IW 


D,BB,db,Google 


Phaser  v.  Jekxisok. 


101-190 


■-7i  fir  taie  amd  Iht  decree  of  eot^naa- 
'  l-j  'Vrruit  Omtrt  art  rtetrird.  and  the 
.1  kM  t»  that  eawi  for  furtlier  proceed- 
•wrdama  itilA  Ail  opinion. 


aet^  Bap.  Conn,  tr.  i 


n.riA'"^"»  FRA.8ER  rr  ai.,  P^.  in 
Err., 

WILUAH  JENNISON  n  au 

(See  S.  C„  U  OOo.  IBl-US.) 

AmmmI  efeaiue — b]/part  <^  partU*. 

lltooMMe  Bputr  to  ■  TvmoTBl  under  Um  mo- 
widBHBOtftbeMnctloaor  the  Act  of  March  a. 
XV  *vc  BoM  exM  Id  the  *uK  a  leiiante  and  dls- 
lan  aoae  of  aeUoo.  oo  wbkdi  k  aepante  and  dls- 
aas  ^n  Mtvt>  pnioerl)'  faave  been  brouKbt  and 
navMB  rcAef  avotded  ■■  to  luch  cau*e  of  aotfon, 
*!■  aB  ^e  panlwini  ooeiMe  cet  Uiat  coDtroveny 

1  wba«throii«rt0«lBlolJit,andlanatwpaiBble 
*'  asr  porprae,  aa  tbe  probate  of  a  wiU,part  of  Ibe 
tmnmt  'b  lap  ride  ul  tt  oaiwot  («nov«  tbe  oauae 


[SO.T2.) 
±T^  St.  7.9. 188^.   D«idtdlfo9.t0,  I88S. 


a  ror  the  Eutera  Distiict  of  Hfcblgan. 
TW  UmtT'  aDd  (acta  of  tbe  caae  Buffldenil; 
KWM  the  o(Niikia_(fftbecourt. 

~  d  and  Edward* 


<— w.  foe  dctotduU  if 

J^  Owr  ^wAa  WaHa  deUTered  the  opin- 
t«  *<  (br   court  : 

TW  d^Bwlaiit*  In  error  tiled  lo  the  Frolnic 
fBa\  lit  Warne  County,  Micblgan,  a  paper 
Ha'ln*ttBg  n>  be  tbe  will  of  Aleunder  D.  Fra- 
•>  Md  aakad  tbMI  it  be  admitted  to  probate. 
TW  rfvn  anfufaitad  a  time  and  plue  for  tfau 
tnvrac  ■«  B>*e  tbe  gettenl  notice  required 
^kT  **  all  pmott*  Iniefcated.  In  due  time 
C&  rraas.  Akrundrr  Fiwer.  EUubelh  C'al- 
'a  •Hikh  ftriMni.  y\mi\  Calvin,  Francis  P. 
Frwr  Btd  Jobn  Fraarr.  beirt  at  law  of  [be  do- 
'^■^Tt,  affealrd  and  )oilitljr  gavt'  notire  of  their 
— ILJM  k>  nnbvt  ibe  protale,  "  On  thi' 
r  «»W  Am  Ike  <ald  Atexander  D.  Fraser  waa 
ari  MOBtdMacf  Ibcalkgedexecutioiithereof, 
'  w»d  atod  and  memofy  ;  that  be,  at  that 
^»  4rf  MM  faaTc  HMUal  eapadtf  to  make 


*aat  «ai"«td  Mid  tnrmtJi 


and  thai  the  Ri 


M^.'lMBMrtotalXlCkaca.nlr.sL'ixv^ 


quired  by  said  gUtute."  Alexoitder  Fraaer.one 
of  tbe  coDtestiDg  heiis,  was  a  citizen  of  lUinoiB, 
and  Fiandfl  P.  Fraser,  another  cont«elant,  a 
citizen  of  Iowa.  All  the  other  contestanis  wera 
citizens  of  Michigan,  as  were  the  appellees  who 
were  named  eiecutore  of  the  wUl.  At  the  time 
and  place  appointed  the  propooents  and  con- 
testants app^red  and,  after  a  liearing,  tbe  will 
was  admitted  to  probate  and  letters  teslameDta- 
rr  granted  to  the  appellees.  By  the  laws  of 
Jjichigan  tbe  order  tor  the  probate  of  a  will,  as 
long  as  it  remains  onreversed,  is  conclusive  evi- 
dence of  the  due  iMecution  of  the  will;  Comp. 
L.  Mich.  1871,  p.  1874,  sec.  4841;  but  any  oer- 
eon  aggrieved  by  such  an  order  mav  appeal  lo 
thecircuit  court  of  the  county,  bv  filing  m  time 
a  notice  to  that  cfFectwiththejuage  of  probate, 
with  bis  reasons  therefor,  and  also  an  appeal 
bond.  Id.,  p.  15C2,  sec.  fl216.  Notice  of  tbe 
appeal  must  be  given  to  tbe  adverse  party,  and 
copies  of  the  proceedings  in  tbe  probate  court 
filed  in  the  circuit  coutI.  Sec.  G218.  After  tho 
case  fKts  to  the  circuit  court,  that  court  is  re- 

auired  to  "Proceed  to  the  trial  and  determina- 
on  of  the  question  according  to  the  rules  of 
law,  and  if  there  shall  be  any  question  of  fact  to 
be  decided,  issue  may  be  joined  thereon  under 
Ibe  direction  of  the  court,  and  a  trial  thereof 
had  by  a  jury."  Sec.  5220.  Tbe  circuit  court 
may  make  such  order  or  decree  as  tbe  judge  of 
proDale  ought  to  have  made,  and  remit  tbe 
case  to  tbe  probate  court  for  further  proceed- 
ing.   Sec.  f(2S6. 

After  tlie  order  admitting  this  will  to  probate 
was  entered,  Alexander  Praser  and  Francis  P. 
Fraser,  who  were  not  citizens  of  Michigan,  ap- 
pealed to  the  circuit  court,  as  did  also  ue  other 
contestants.  The  two  appeals  were  in  form 
separate,  but  they  were  taken  at  the  same  time 
and  on  the  same  grounds.  They  were  filed  in 
tbe  circuit  court  together,  and  the  same  order 
was  entered  in  both  lor  allegations  of  objections 
to  the  will  and  for  notice  to  (he  proponenia. 
Under  this  order  the  same  iwues  were  joined  at 
the  same  time  in  both  ap[>eBlB,  and  the  appcl- 
lantsin  both  demanded  jury  trials.  Tbe  papeia 
filed  in  tbe  two  appeals  were  substantially  cop- 
of  each  other,  except  us  to  the  name^  of  tbe 
appellanis. 

As  soon  as  tbe  issues  were  joined,  Alexander 
Fraser  and  Francis  P.  Fmscr,  citizens  of  t^tate^ 
other  than  Michigan,  filed  their  petition  for  a 
removal  of  the  cause  to  ifac  Circuit  Court  of  tbe 
United  Stales  for  tbe  proper  district.  In  their 
petition  for  removal  they  made  no  reference  lo 
any  other  coulestants  Ihon  themselves,  nor  lo 
any  other  oppeal  than  their  own.  The  state 
court  refused  the  rcaioral,  and  thereupon  the 
petitioning  atipeilonis  Hied  in  the  Circuit  Court 
of  the  Unilea  Slates  a  copy  of  tho  record  in  the 
Circuit  Court  of  the  ^^tatc,  so  far  as  it  related  to 
Ibem,  but  which  failed  lo  show  that  any  person; 
except  themselves  had  united  in  Uie  contest. 
Tbe  cause  having  tx.'cn  docketed  in  Ibe  Circuit 
Cotat  of  the  ULitj.>d  ftlutcs,  the  proponents  of 
tbe  will  appeared  and  moved  to  remand,  filing 
with  tbeir  motion  an  affidavit  showing  that  the 
record  pmen led  by  the  petitioners  was  defec- 
tive. The  court  thereupon  issued  a  certiorari 
lo  bring  in  tbe  whole  record,  "  Including  tbe 
record  of  all  the  appeals  taken  from  tbe  order 
of  thenrobale  court  •  *  *  admitting 
the  will  to  probate,  by  whoDBoeTer  instituted.^ 

I.  COCH^IC 


SUPRKKE  COUST  or  THS  UHITED  STATES. 


Svbntttial  N^>ti,  8,  ISSt.     Decided  Nov.  tO,  18Si. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  DiBtilct  of  DlioolB. 

Tbe  histoi;  and  facta  of  the  case  appear  Id 
the  opinion  of  the  court. 

Mr.  Edward  G.  MmiMMI,  for  appellant: 

Tbe  decree  of  foiecloeure  entered  January  2, 
A,  D.  1877,  made  no  proTiglon  for  redemption 
after  sale,  and  was,  uierefore,  erroneous,  and 
^uld  be  rereraed.  

Brine  V.  Int.  ft)..96U.  8.,  6a7{XXIV.,  8B8); 
Burtai  V.  J^in*.  lOB  U.  B. ,  M7  (XXVI..  886); 
Orw:»  T.  ifew««,  98  U.  B.,1T8 (XXV. ,289);  fiMTfl 
V.  8mit!t,  102  U.  8..  460  (XXVI..  196). 

Tbe  position  of  appellant  is  not  aflected  by 
the  expiration  of  the  statutory  time  of  redemp- 
tion. 

It  can  bardly  be  seriously  claimed  that  tbe 

'  appellant,  appraling  to  this  court  to  reTenethe 

erroaeons  decrees  In  this  cause,  can  bedeprived 

of  bis  remedy  because  the  statuiuiy  penod  of 

redemption  has  expired  pending  the  appeal. 

U.  B.  T.  FaeAeco.  WHOK.,  261  (61  U.  8.,  XV., 
920). 

•  Horii«i  for  appellant. 


.Vr.J 


It  is,  however,  urged  a«  f 
plying  that  principle  in  ih 
the  appeal  was  not  taken  > 
had  elapsed  within  wbicli 
bj  the  statute  have  eser< 
demption,  and  that  be  bii- 

of  Suitteriin  v.  In».  O' 
V,  Fiini,  105  U.  B.,  2^". 
at  the  last  Term  of  i 
support  of  this  viei^ 
Tbe  first  of  tbes<' 
Court  of  Illinois,  i 
right  of  redemplii 
closure  decree  in  ' 
StateafortbeN^ 
Supreme  Courl 
asked  because 
made  no  eftor' 
period,  a  nilii 
Sarlei/ 


nther. 
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tbemor 
H.W.  B 
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accorda 

"'Then 
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tained  i 
Mason, 
all  equit 
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and  deli 

'  theprefl 
Thee 
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tion,wit 
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■-  [..KiS].  To 

■  111'  I'lipable  of 
..MfU'rifihc  parts, 
.  wilb  citizens  of 

,'    nnd  citizens  of 
:<]icnn  be  fully  de- 
'uof  any  of  theotb- 
.  u,  lieen  begun.  Buck 
Slid  by  the  Supreme 
t-ry  contest,  when  an 
a  mandamut  to  com- 
:  aside  an  order  con- 
be   probate' of 
al  or  appellate 
and  complete 
beurd  lo  nave 
the  will  might 
itniestauts,  and 
bow  many  dif  ■ 
can  only  raise 
me  trial  of  that 
le  question  of 
can  be  no  such 
^  or  intestacy, 
doea  not  bind 
iea  all  interests 

■  purpose,  and 
was  held  thai 

U  were  merely 
risible  proceeo- 
1  for  any  pur- 
iT  was  refused, 
ler  for  consoli- 

and,  undoulit- 
caution.  This 
estion  now  un- 
was  joint  when 
the  two  appeals 
B  for  any  pur- 
late  issues  were 

tbey  were  but 

trial. 
it<fffinned. 

op.  Oouit,  U.  8. 
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nut  bfOtigfaC  tr 
to  a  deeaooii- 
r  Colorado,  that 

,Go     '«"•»• 


Bbows  v.  Colorado. 


95-» 


STXS'i 


m.  doea  DM  nke  aor  (ederal  ques- 


oif.  in  snppo"  o*  °>ot 


TlBBctiMi  wa*  broQgbt  in  tbe  District  Court 
■  Md  for  Arxpahoe  County,  Colorado,  by  the 
Meadml  Id  mot,  lo  recover  a  cert^D  tract  of 
hMJ.  ki.a«n  as  tbe  "Capltoi  Oroaods,"  eituated 

Tl*  OM  WM  tried  bvllie  court,  trial  by  ^ury 
^■nnf  b«ra  wured,  Tbe  trial  resullea  in  a 
ndrmtnl  ax  favor  of  the  plaintiff.  The  court 
tfk'W  hiTliis  ftfflnned  this  judgment,  on  ajt- 
(nL  thr  drfcDtkat  aued  Olll  ttiia  writ  of  urror. 

T^  ImM  of  the  cAne  are  staled  by  tUe  court. 

•  Hi  ointioa  to  dismiss. 

Join.  Chutes H. Toll,  ^%-r?«n.,  of  G,l- 
vwi;  tnd  UfiTg  il.  Teller,  for  defendant  in 
rt  of  motion. 

1  and  Ch»rlea 

Mr.  0*4  Jialiee  W»tt«  delivered  the  opin- 
kidtecotin: 

Tte  k  a  writ  of  error  to  the  Suprein«  Court 
rfCokodo,  U>  reroie  tbe  jud^men'.  of  that 
noR  iB  a  nit  in  ejecbnent  brouKDt  by  the  Stale 
^■1  tte  plainfl"  in  error,  and  a  motion  has 
ki«  bmW  io  diami«  for  want  of  jurisdiction. 

ll  '■  M  rUmed  HM.  any  question  which  can 
fin  ■  tafiMUctkn  was  direcUy  raised  by  the 
fMmfi,  bal  on  tbe  trial  the  State,  to  make 
«■  M  litfe,  oflered  In  evidence  a  deed  from 
■mn.  ibe  plaintiH  in  error,  to  the  Territory 
■ffotoMlo.  TotheiDiroduotionof  thiadeedin 
(liteeaaobJectioD  wasmade,  on  the  ground, 
M^otboi.  "Tlut  the  Territory  of  Colorado 
Wwrigfat  lo  take  a  conveyance  of  real  estato 
ate  ■<»«■  of  iiwLfci"g  the  deed,  without  tbe 
e«(ria<tbeOovefiuDentot  the  L'niled  States." 
TW  dt^tKHaa  waa  oveniiled  and  an  exception 
ita.  Vbai  the  case  went  to  the  Supreme 
riMi,  ooe  'd  i^  awi^mcntH  of  error  was  to 
b  Ad  Ibat  the  court  erred  in  receiving  this 
As  the  Judgment  of  tbe  dis- 
■    ■  ■  itof  ( 


of  this  tbe  judgment  is  review- 
To  ^n  B>  JnriMlictiao  under  section  T09  of 
In  Brr^d  Malutea,  it  muA  in  some  way  ap 
ft  iram  i^  return  which  is  made  to  the 
n  (4anr,  that  "  tbe  validity  of  a  treaty  or 
«^  n(.  or  an  aatbortty  exercised  under,  the 
ru(d  itaica'  h^  been  dnwn  in  question  and 
^  «^rtM  to  a^slMt  tbelr  validt^i  or  ti 
■^  vaUlty  (rf  a  tfatute  of.  or  an  authority  i 
II  nil  aodcr,  any  Btaie "  has  been  drawn  in 
-a^«  "<M  tlw  ground  of  their  bdng  repug- 
^  w  th»  CcMtltntkMi,  treatieB  or  Uns  of  tbe 
i  ^tai  .11  ill  a."  and  Ibe  dcdaion  la  in  favor  of 

I. II.    riia^itliiii  iif  C. 8. Bitpnme Omrtvlun 
%i»^  yafcii  ariiML  ar  wfcini  l»  drn«wi  <■>  ijiictMoii 

■S^^?^La».«C.S.((C>aBcUJn:nciUtoHar' 
M  •  I^Hr.  M  C.  8.(1  VbeaLLlM:  an!  nulc  to 

y       r  I  -  ~r  "  f-—^— '  "• 


tlieir  validity;  or  that  some  "Title,  right,  priv- 
ilege or  immunity  is  claimed  under  tbe  Consti- 
'••'•'>n,  or  any  treaty  or  statute  of,  or  commla- 
held  or  authority  eierciaed  under,  tbe  Unit- 
ed States,  and  tbe  decialon  Is  against  the  title, 
;ht,  privilege  or  immunity  "  so  claimed. 
It  certainly  does  not  appear  that  in  this  case 
tbe  court  below  decided  against  the  validil;^  of  [97] 
any  treaty,  statute  or  auUiority  of  Ihe  United 
Blates,  or  in  favor  of  any  statute  or  authority 
Slal«  claimed  to  be  repugnant  to  tbe  Con- 
tion,  treaties  or  laws  of  Uie  United  Slates. 
All  the  pluintiif  in  error  insisted  upon  below 
was  that  the  Territory  of  Colorado  could  not 
take  a  conveyance  of  real  property  withoutthe 
consent  of  the  Government  of  the  United  States, 
but  whether  this  disability  grew  out  of  a  stat- 
ute of  the  United  Slates,  or  of  the  Tetrito^,  is 
not  stated.  We  know,  judicially,  and  so  did  the 
court  below,  that  Congress  granted  the  Terri- 
tory legislative  power  over  all  rightful  subjects 
of  leirislBtion  consistent  wilh  the  Constitution 
and  the  proviaions  of  the  Organic  Act,  12  Stat. 
at  L.,  174,  cb.  50.  sec.  0,  and  that  neither  the 
Constitution  nor  the  Organic  Act  contained,  in 
express  terms,  any  such  lunKation  as  is  now  con- 
tended for.  There  Is  nowhere  in  any  part  of 
tbe  record  the  least  indication  that  any  particu- 
!  of  the  United  Stales  was  brought  to 
ion  of  the  court  below,  and  a  ruling 
asked  upon  it  in  connection  with  the  objection 
which  was  made  to  the  admissibility  of  tlie  deed. 
No  judge,  in  deciding  upon  the  objection,  as  il 
was  made  and  presented,  would  be  likely  to 
suppose  that  if  be  admitted  the  evidence  he 
wotild  deny  the  defendant  any  "  right,  title,priv- 
ilege  or  immunitv  "  "  aet  upor  claimed  "ucdei 
a  sUlule  of  the  Cniled  States,  Certainly  if  tb"! 
Judgments  of  the  courts  of  the  States  are  to  bf 
reviewed  here  for  decisions  upon  such  ques- 
tions, it  should  be  only  when  it  appeals  unmis- 
takably that  the  court  either  knew  or  ought  to 
have  ^own  that  such  a  question  was  Involved 
in  the  decision  to  be  made.  The  rule  was  stated 
by  Mr.  JiuHee  Miller  in  Bndge  Proprt.  v.  Bo- 
bohen  Co..  1  Wall.,  148  [68  U.  S,,  XVn.,57C], 
thus:  "The  court  must  be  able  lo  see  clearly, 
from  the  whole  record,  that  a  certain  provision 
of  tbe  Constitution  or  Act  of  Cimgress  was  re- 
lied on  by  the  party  who  brings  the  writ  of  er- 
ror, and  that  the  right  thus  claimed  by  him  wai 
denied."  While  Mr.  Jiatiee  Story,  &  Crtneea 
V.  liandeU,  10Pet,898,said  that  it  was  not  nec- 
essary that  tbe  question  should  appear  on  the 
reconl  to  have  been  raised  and  the  decision  made 
in  direct  and  positive  icrms,  iprimmii  txrbit; 
and  that  it  was  KufBcienl  If  it  appeared  by  clea' 
and  necessary  intendment  that  the  quesl'ou 
must  have  been  raised,  and  must  have  been  Je- 
cided  in  order  to  have  induced  the  judgment-  [98] 
he  alao  said  it  was  "  Not  sufficient  to  show  fha* 
a  question  might  have  arisen  or  tiren  applicalA 
lo  the  case,  unless  It  is  further  shown,  on  the 
reconl.  that  il  did  arise,  and  was  applied  by  the 
state  court  to  the  case."  Under  this  rule  it  la 
clear,  the  admission  of  Ihe  deed  did  not  neces- 
sarily involve  any  such  error  as  will  give  us  Jc- 
riadiction. 

Neither  does  the  record  show  that  a  decisliTn 
was  rendered  below  in  favor  of  the  validity  of 
any  law  of  Colorado  impairing  the  obligations 
of  a  contmct.  No  such  question  was  presented 
by  tbe  pleadings,  and  tbe  nilioga  do  not  indicate 


.  Lakk 
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In  obedience  lo  the  command  of  this  eerliorari, 
a  copy  of  the  wbole  record  waa  cettifled  to  the 
Circuit  Court  of  the  United  States,  and  tbe 
forgoing  facts  appearing  therefrom,  the  order 
to  remand  was  granted.  From  that  order  Al- 
exander P'raaer  and  FranciB  P.  Fraaer  brought 


a  tbe  removal  Insisted  D 


it  of  ei 
The  objectkms 

1.  That  a  proceeding  in  a  state  court  forthe 
probate  of  a  will  ia  not  removable  ; 

2.  That  if  mich  a  proceeding  ia  removable, 
the  application  in  the  present  ca«e  should  have 


eal  from  that  court  to  the  Circuit  Court  of  the 
State;  and, 

8.  That  the  requisite  citizenship  of  the  par- 
ties does  not  exist. 

In  the  view  we  lake  of  the  case  it  is  neces- 
UTf  to  consider  only  the  last  of  these  objections. 

la  Michigan,  on  an  appeal  from  the  order  of 
a  probate  court  admitting  a  will  to  proliate,  there 
is  Imt  one  main  issue,  to  wit;  "whether  the  pa- 
per propounded  is  or  ia  not  a  will.    There  may 

1. 1 : — ^risauea  included,  but  they 

le  inquiry,  and  cannot  lA- 
SaiAauras'4  Appeal,  41 

,  —  ,  — f.~,  —'.  re(.  FhOer,  r.  Wai/ii- 

Co.  [Jui^],  39  Hicb.,  198.  Theonlj  thing  tti' 
appellate  court  can  do  is  to  determine  the  niiii 
issue,  and  certify  its  Judgment  to  tlie  prr'-  ' 


SHct 


be  more  oi 


elons  U 
fcch,,  828;'ftOTfe',,! 


The  contest  in  this  case  was  begun  bv- cit 
of  Michigan  jointly  with  citizens  of  Dunoi 
Iowa  against  other  citizens  of  Hlchigan.  1 
was  but  a  single  proceeding,  and  thai  iH't 
all  tile  coDtestauts  on  one  side  and  all  [hi 
ponenls  on  theotbcr.  There  was  hut  one 
ment,and  that  against  all  the  contestants.  ' 
the  very  nature  of  tbe  proceeding  then- ' 
[194]  have  been  no  other.  Either  all  the  coui. 
must  succeed  or  all  fail.  They  wcro  u]' 
at-law,  and  whether  the  will  was  esliilil'- 
eet  aside,  it  would  aCect  them  aU  alikr 
the  same  right. 

Neither  was  the  position  of  the  pan  i 
nature  of  the  contest  changed  bccnu- 
peals  were  taken  by  the  contestant^ 
one.  By  the  operation  of  the  two  n- 
controversy  was  transferred  from  ii' 
to  the  drcuit  court,  and  it  stood  in 


it  did  ii 


the 

test  on  one  side  and 
other.  It  is  unnecesai 
have  been  the  effect  < 
ofniinois  and  Iowa 
Michigan  were  not  o 
that  position,but  foil 
themselves  in  the  chi 
less,  therefore,  there 
it  stood  in  tbe  Circui 
arate  controversy  w 
citizens  of  ditlerent  i 
fully  determined  beti 
according  to  the  rule 
Omm,  100  C.  8.,  «7 
V.  MeKim,  108  U,  S. 
removal  to  the  Ore 
Sutes  under  the  Act 
[18  Stat,  al  L.,  4701. 
But  tbe  plBintUiB 


which  :^ 

erly  h» 

■  1  i.iirTi  IwinB  new 
:..--...iwhoai.|.lled 

foide.1 

."  iu'iii'<<jfthesecoD>i 

parti,- 
of   lh< 

.    -.iiiH-onicPlnBubstaii- 

1  ,-\  Hi-r.'  known  equiva- 
n'tflllution. 

■  ■■    'U.l 

Bcp:. 

.V«c.   1.   18SS.     Deddtd 

,    iikI  facts  of  the  case  appear  in 

Imager  H.  I<ywn  andE.  R,  Diek- 
It. 
ianler,  for  appellees. 

il  're  BlateUbrd  delivered  tbe  opin- 

.-iiil  wna  brought  by  the  appellant 
[  riitappellees.torecoverforiheinlringe- 
.['  letters  patent  granted  to  the  appellant, 
14.  ISTO,  for  an  "improvement  in  gas- 
.r.-."  The  circuit  court  dismissed  the  bill. 
^pi'citlcation  of  the  patent  says:  "My  in- 
;i<>ji  rclales  more  particularly  to  the  bum- 
'  — "K  illuminating  gas  made  hy  n  ' 


„  comlngfrom  the 
rating  appantus.  Tbe  object  oi  my  im- 
— mt  is  to  adapt  tbe  slitted  or  bat-wing 
ouruer  lo  the  burning  of  ^.gas.  SUd  improve- 
nu'Dls  consist;  first,  In  perforating  the  base  of 
ibe  burner  tube  with  small  holes  or  passagea 

^  for  gas  to  escape  at  the  base  of  the  burner  and 
surrounding  the  burner  with  a  tube  open  at  the 
cup  but  clo^  at  the  bottom  and  united  to  tlie 
burner  below  the  perforations  in  the  burner 
cube.  It  is  more  convenient  to  screw  the  tulie 
.  to  the  burner,  but  it  may  be  attached  in  any 
'  suitable  manner.   Second,  in  regulating  the  es- 

~  cape  of  tbe  gas  from  the  perforations  at  the 
base  of  the  burner  by  a  alldliig  tubular  valve  or 
cut-off,  introduced  into  tbe  burner  tube  at  the 
base  and  extending  upward  within  it,  the  poai- 
tion  of  the  tubular  valve  being  iwulated  by  a 
screw.  Tbese  improvements,  byfumishiug  » 
regulated  supply  of  gasoutside  of  the  burner, 
but  directed  to  the  tip  of  the  burner  by  the  sur- 
roimdin^  tube,  give  stf^ness  and  Increased  il- 
luminating power  to  the  flame  of  the  bat-wiaj; 
burner  and  make  it  a  dedrable  burner  for  burn- 
ing air-gas.  The  drawings  represent  a  bat-wia^ 
burner  as  improved  by  me.  Figure  1  repre- 
sents an  elevation  of  my  Improved  burner  nt- 
tocbed  to  a  short  piece  of  gas  pipe.  Figure  2, 
a  view  showing  the  surrotmding  tube  In  sectioo 
and  the  burner  therein.  Figure  3.  a  vertical 
section  through  the  burner  and  lul^e.     Figure 

10«  u.  s. 
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■.  ''iri'iieli  the  baacof  the 

■  !   ■  [vpresenta  the  burner 

-  ■  .■"  :  I-.  [lerforatioiu  fc(  the 

..-.•;  I'llic;  il.  the  Eurroundlng 

■'.I'  Ii:i>t'  nf  the  bumertube;  e, 

<   i-xtcrMlJnR  up  Id  the  burner 

t-  1  |iy  an  antiular  screw,  /,  ai- 

■  •  r  i-nd.     Said  annular  screw, 

•  1  >.r"  n  to  work  in  the  base  of 

■  nil  ii'Iemnl  scrt-w  by  which  it 

■•;  r  i-  !it(:i(.-bcd  to  the  gas  pipe,  as 

-  ::  in  Fl^.  Sand  the  other  dm  wings, 

•  .r   ••■  ina  through  the  annular  screw 

'  -.jl^e  lothe  bum^.  A^thebuntvr 

;  r  .  ibe  gas  pipe,  g,  by  means  of  the 

'.-«-.  tbe  adjustmoDt  of  the  gaa  es- 

ij!i  the  perforations  of  the  uumer 

.'.iv  made  by  turning  the  burner  upon 

.r  M-rcw.  I  claitnnsi.i/invenlionand 

-.-ni   {□  air-gas  bumen*,  the  bat-win™ 

■   •  -  rfurkted  at  the  base,  in  eombinalioh 

L    --.irroundinir  tube.  suKilantialty  asde- 

■  '     Al«>,  in  combination  with  the  uit-wing 

-  '  r.  pTTforaied  at  the  base,  andsurrouiiding 

- ',-  tubular  valve  for  legtilatinK  the  iao- 

'.  rrtcmal  kh  to  the  burner,  BubHtanti'~Mv 

Itt-  defendanta,  in  their  answer,  set  up  that 
'^r  :  have  not  infringed  the  patent,  and  that  it  is 
T  it  f.-ir  vsat  of  iKiTetty.  At  the  request  of 
■■  '.ii  partka  a  trial  at  law  was  had  in  the  court 
^^'9,  ot  two  qneadoiu:  "First.  Whether  or 
■M  tte  aoaiitaiiiant  Is  the  flnt  and  ori^nal  in- 
Wur  of  tiM  improTemeBt  in  gas-burners  for 
vUcb  the  flm  above  named  patent  has  been 
'  o  Um.  Secoad.  Whether  or  not  the 
umfactured  by  the  defendants 
J  Identical  with  those  described 
iant'8  patent  and  schedule  there- 
l,  is  their  construction  and  mode  of 
'  Tbe  isniea  were  tried  before  tbe 
a  Jury,  and  tbe  Jurv  answered  both 
rf  ibe  qwtinna  in  the  afflrmat] vc.  Afteni-arda. 
«•  a  ca«e  Bade,  the  defendants  moved,  before 
Ar  JwSft  wbo  tried  tbe  issnea,  for  a  new  trial, 
•a  ite  fiiiuud  that  the  verdict  was  against  the 
L  He  denied  the  motion  in 


la  not  such  as  to  Justify  him  in 

, „ w  XxU,  aad  that  he  was  satisfled 

wEk  tfar  eoachnioa  of  tbe  Jnrr  on  the  oueatlon 
^  fn^TiT.  Be  aftenratds  rigned  and  filed  a 
— "  't  tbat  in  hii  opinion  the  verdict  on 
.. .  -  .  — ^  stotaLned  by  the  evidence 


TW  buTMcn  made  br  the  defendants  were 
■■dv  b*  armrdance  whh  the  deecription  of  the 
kM  f(WH  of  burner  described  in 'the  speclfica- 
to«  ^  Ittlrfs  patent  gmnted  to  John  F.  Barker, 
«e  «<  Ife  fctendania.  July  3«,  1070.  for  an  "im- 
prm^i^  ta  pa-bomen."  The  drawings  of 
M«  pM*M  ceiMttof  ten  flfFures. which  are  thus 
i^H^rf  M>  In  the  «peclAcaiioa:  "  Firure  1  Is  a 
•4r  r|c«  flf  ooe  nwdiOcaUoo  of  my  invention; 
P«w>  t  to  •  lUe  view  of  tbe  abeU;  Figure  8  ix 
t  adr  ihw  (rf  the  bamer:  Figure  4  b  a  verdcai 
im^m^mi  mnkm  at  tbe  shell  throuf^  line  A 
i  ij  Tig  t  nguv  3  is  a  vertical  longitudinal 
■  ra!BB>  the  boner  Ibnnigb  line  C  D  of  Fig. 
t  nr***  4  h  •  ride  rfew  of  another  modiflca- 
k«  «f  vy  l»««4iaa;  Figure  7  Is  ■  side  view  of 
a»*vl.  ngmBbarioe  view  of  tbe  burner; 
^»  :«  Orra 


Figure  9  is  a  vertical  loDcitudinal  section  of  the 
shell  tbrouarh  line  E  F  of  Fig.  7;  and  Figure  10 
is  a  verticalsection  through  Ime 6  H  of  Fig.  8."  , 
The  speciflcation  goes  on  to  eay:  "My  inven- 
tion relates  to  a  device  for  regulating  the  flow 
of  carbureted  air  or  gas  from  the  burner  to  its 

Kint  of  combustion,  and  it  consists  of  a  burner 
ving  a  screw  thread  made  upon  its  lower 
part,  upon  whicli  is  fitted,  to  turn  freely  there- 
on, a  shell  or  tube,  also  having  a  screw  thread 
upon  its  interior  lower  part;  and  the  bore  of 
said  tube  or  Rliell  is  somewhat  larger  in  diame- 
ter than  the  diameter  of  the  upper  part  of  the  , 
burner  upon  wliich  it  turns.  A  sencs  of  perfo-  . 
rations  is  made  in  the  lower  part  of  the  burner 
so  that,  when  the  burner  is  made  or  set  for  the  ' 
combustion  of  carbureted  air  or  gas  of  any 
certain  quality,  Ihctlameniaybeincreasedortu- 
ralnishcd  by  turning  tbeshelleitiier  up  or  down,  ■ 
as  the  case  may  be, the  shell,  in  its  movements  up 
criiown.  either  closing  or  opening  the  holes  or 
perforations,  and  letting  out  or  stopping  the  flow 
of  the  gas  through  the  said  holes,  as  ills  moved 
up  or  down.  In  the  use  of  carbureted  air  for 
illuminating  purposes  it  is  almost  always  the 
cose  that,  when  the  gasoline  is  first  placed  with- 
in the  generator,  it  gives  off  a  much  greater 
amount  of  vapor,  and  the  air,  in  passing  tluvugh 
the  generator,  absorbs  a  greater  amount  of  the 
carbon,  and.  consequently,  becomes  more  thot' 
ouglUy  charged  with  and  is  much  richer  in  the 
illuminating  qualities  of  the  gasoline,  than  when 
(he  eenerator  has  been  chargeii  for  a  greater 
lengtn  of  time;  and,  as  a  result,  the  carbureted 
air  is  sometimes  too  rich  to  make  a  desirable 
light,  with  the  same  amount  passing  out  of  the 
burner;  and  alothertlmes.as  when  the  generator 
has  been  charged  a  longer  time,  the  carbureted 
air  flowing  through  the  burner  is  deficient  in 
illuminating  power,  and  the  light  or  flame  pro- 
duced is  not  unifoi4n  In  its  power  or  steadineea, 
and  is  sometimes  hable  to  produce  a  smell  or 
smoke  when  too  rich  in  earlion.  My  invention 
is  designed  to  obviate  all  difficulty  in  this  re- 

rrt,  as  Ibe  burner  is  set  or  made  to  let  out  at 
tip  the  minimum  quantity  of  gaa  that  will 
produce  a  good  flame  and,  as  the  gasoline  re- 
mains longer  in  the  generator  and  becomes 
weaker  in  its  illuminatmg  qualities,  the  outer 
tube  or  shell'  may  be  turned  so  as  to  let  out  mote 
gas  and  Increase  the  flame  without  liability  to 
smoke.  That  others  skilled  In  the  art  may  l>e 
enabled  to  make  and  use  my  invention.  I  will 
now  proceed  to  describe  itb  construction  and 
mode  of  operation ;  iaihedrawiag.  Lrepresents 
the  main  part  of  the  burner,  whicli  is  made  sim- 
ilar to  the  common  burner,  except  that  the  low- 
er part  has  a  screw  thread  made  upon  *he  out- 
side  and  inside.  Figs.  1,  2,  8,  4  and  5  repre- 
sent one  modification,  In  which  L  is  the  burner, 
having  tlie  usual  screw  thread  made  upon  the 
lower  interior  part  by  which  to  secure  it  to  the 
pipe.  At  a  Is  a  couical  shoulder  or  seat  u]>on 
theeiterior,  shown  in  Figs.  Sand  G.  and  a  screw 
i  thread  rf  made  upon  the  exterior  of  the  lower 
I  cud,  and  the  small  botes  <r  are  made  either  at  the 
seat  d  or  Just  below  it.  I  Is  a  shell  or  tube,  the 
inside  diameter  of  Its  upper  part  being  soroe- 
I  wliat  greater  than  the  outside  diameter  of  Uie 
I  part  L,  and  upon  the  interior  oi  the  tube,  a'  - 
isai 


i  a  conical 


r; 


iped» 


thread  if  li  made  upon  the  interior  of  the  lower 
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that  anTthiag  of  the  kind  ivas  brought  to  the 
atientioD  of  the  court;  but  if  the  poiot  made 
here  in  the  argument  had  been  mode  below,  it 
would  uot  have  altered  the  cooditjon  of  the  case 
in  regard  lo  our  Jurisdiction.  The  claim  is,  thai 
the  Territory  of  Colorado  contracted  with  the 
pluintiO  in  error  to  erccl.  a  Capitol  and  other  pub- 
lic buildings  on  the  premises  conveyed;  but,  if 
Chat  were  bo,  the  Constitution  of  the  State  and 
the  Htatulea  relied  on,  did  not  impair  the  obli- 
gation of  such  a  contract.  The  most  tbnt  can 
be  said  of  them  is,  that,  in  this  way,  the  con- 
tract was  violated  by  the  Stale.  The  question 
1b  not, whether  the  constitutional  provisions  and 
the  statutes  in  question  are  vaUd,  but  wliether, 
bv  the  adoption  of  the  Constitution  by  the  peo- 
ple, and  the  passage  of  the  statutes  by  the  Leg- 
islature, any  condition  attached  to  the  convey- 
ance has  been  broken  which  authorized  the 
plaintiff  in  error  to  revoke  his  deed  and  take 

SD3  session  of  the  property  he  conveyed.  The 
ecision  of  this  question  by  the  state  court  is 
not  reviewable  here.  All  the  obligations  of  the 
original  contract  remain,  and  the  Slate  has  not 
attempted  to  impair  them.  If  the  contract  is 
all  the  plaintiff  in  error  claims  it  to  be,  and  the 
Constitution  and  statutes  are  just  what  he  says 
tliey  are,  the  most  tlial  can  be  contended  for,  is 
that  the  State  has  refused  to  do  what  the  Terri- 
tory agreed  should  be  done.  This  may  violate 
tlie  contract,  but  it  does  not  in  any  way  Impair 
its  obliKBtion.  If  we  should  declare  the  consti- 
tutional provisions  and  th;  italutes  invalid  as 
against  the  contract,  it  would  not  change  the 
rijrhts  of  the  parties  in  this  action.  Whether 
valid  or  invaUd,  the  plaintiff  in  error  could  not 
defend  the  action  succcssfullv,  unless  he  was 
entitled  to  revoke  his  deed  and  re-enter  upon  his 
land,  in  case  the  Territory  or  the  State  delayed 
for  an  unreasonable  time  to  erect  the  bulldiiigs 
which  were  contemplated.  If  he  could,  the 
Constitution  and  the  statutes  would  have  no 
other  effect  than  as  evidence  lo  show  that  the 
State  had  deliberately  refused  to  perform. 

II  foUoTci  Oiat  the  ecue  pretenU  no  quaUon 
whiw  can  bt  eontidertd  lure,  and  Oie  motion  to 
dumiu  U  granted. 

Traeoopy,    I^Bt; 

James  H.  MoKenne?,  Clerk,  Sup.  Court,  U.  B. 

Ciled-UO  D.  8,.  6S ;  m  U.  a.,  »S. 


THEODORE  CLOUOH,  Appt.. 

GILBERT    AND    BARKER  MANUFAr 
URINQ  COMPANY  ett  ai.. 
(Bee  B.  C  '■  Clouph  v.  Bortter,"  IB  Otto,  186-1 
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iDvcntfon.  If  used  novln  h'wi 
never  deMsned  lo  tie  used,  and 
have  ever  been  used,  beture  ao. 
mltfbt  be  made  to  furnish  a  bu  ; 
of  gas.  Butasltwatnotdaalgiii 
pose  as  CIouab*B  hunter,  andn- 
—  uslnff  It  would  UDderMand  ' 


In  tho  way  Clouffh 
W  have  been  reahv  u 


o(  what  Clou^  In . . 

1.  Theoomblnatlon  of  t)t' 
EindClouKh  having  been  th< 
Q  valve  revulaUoD  of  aoy  i 
be  Isentltfed  to  hold  as  fu 
claim  all  valve  regulatl". 
binatlon,  wbloh  p^omi 
ttally  the  same  way  as. 
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'■:     The 

"■  hi- first  claim 

.iiiilile  thesur- 

lipof  the  burner 

!  ihe  perforations, 

-  iipenatthe  topand 

,  united  to  the  burner 

T  are  presented  as  in- 

t  claim.    They  are  both 

,■   like  the  first  form  of 

the  patent  of  Barker,  the 

'hof  them,  tundng  up  Inlet 

: .  .(.'h  of  these  btuners  contains 

f  the  fim  dalm  of  the  Clou^ 

V  Ote  ctNiit  bdow  that  the  com- 
-^  birtke  first  claim  of  the  Clougb 
:  -sal  ma  bonier  called  the  Horace 
-  -liTiHr.theexisteDceof  which  prior 
-  liKeUiioa  w«s  held  la  have  Deen 
.-It  p«««i    Of  the  Horace  R.  Bar- 
~.vn  it  «^  Mid  br  the  court:  "In  thoee 
,  -*  -Jbj  Vms  was  a'bal- wing  burner,  pei^ 
:  tf  te  Uhc    The  perforations  did  not 
.^  It  -vaiSl  hiks,  bat  the  stem  of  the  bum- 
awn  to  the  baae.  al- 
throu^  the  whole 
ras  a  surrounding 
dow  the  lower  end 
m  had  a  cone  near 
tiunding  tube  was 
:iain  position  with 
effect  was  todirect 
nipply  of  gas  (K^a- 
le  surrounifing  tube 
Deed  at  the  bottom, 
andating  of  flame 
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- 1  In  the  Buit  against  Clonsh,  and  ui 
'  "  affreement,  Jobn  F.  Barker  gi 


..iing 

ibv  tube 

»ua  closed. 

..'  'lit  was  en- 

1  (hat  the  top 

■  Ne  protuberaai 

Ivt,  and  that  the 

'liroughthcbiiro- 

1  the  lip  at  the  eoA 

II  a  double  current, 

iiUaantudlj  like  tbe 

<i.i.     Tbp  complainant 

111.1  tbe  effect  of  IttHin- 

'  a  bunuT  in  which  the 

■  nlarg«d  ordimlniabed  al 

'  .imc  Kit  a  cingle  cturent 

,■  i4  ibe  tab«,  in  connectioD 

in  al  tht  borner,  waa  not  a 

i',  ibat,  when  Ibe  burner  wag 

• .  Ikk  clamp  prtveoted  tbe  es- 

tlMt  then  waa  no  appreciable 

■  a  wall  made  bamer,  «zc«pt 
I  MB  of  opfnloo  tbat  the  jury, 

■  d  fact,  did  Dot  mlacoDcdve 
"  Id  Hwpnwfa  taken 


in  this  cose 
airreement,  Jobo  F.^Barker  gave  further  tea- 
"  as  to  the  prior  use  of  the  Horace  R. 
-neis,  and  Hucb  toidmony  seems  to 
■  '"itood  by  tbe  court  below  as 
"weR. Barker  buroerwas 
'  "  tube  raised  to  such 
"Of  Its  upper  end 
on  Uie  bum- 
,  of  gaa  passed 
iliog  lube  and 
-taped  from  tbe 
i;;  down  the  sur- 
iild  impinge  suffl- 
.   the  slit  would  be 
lie  operation  of  thus 
:  rrounding  tube  was  to 
If   Bupplif  of  gas;  and 
rube,  considered  in  con- 
>  in  the  pillar  of  the  burner, 
10  control  the  flow  of  gas. 
:  ucture  and  its  mode  of  oper- 
'  be  siwdt  as  to  anticipate  the 
Clough  patent.  But  we  are  all 
anerroneonsTiew  was  taken  of 
I  lie  additional  testimony  of  John 
.  was  tesUfying  in  Fi;l)niarT,1875. 
■  was  as  to  wliat  tbe  Horace  It.  Bar- 
\i  OS,  and  as  to  what  was  its  mode  of 
In  use.     In  the  specification  of  tbe 
John  F.  Barker,  issued  in  JiUy,1870, 
'  I  am  aware  that  gas-burners  have  been 
<  ire  made  to  give  an  additional  supply  of 
'  the  dame,  but  in  those  tbsl  I  have  seen 
roDsisted  of  more  pieces,  and  were  conaid- 
:il_v  more  expensive  to  manufacture,  and  in 
.'  Ir  operatioD  the  burner  revolved  with  the 
■lU',  thus  causing  the  flame  to  revolve  also." 
I  lie  expression  "more  pieces"   means  more 
pieces  than  in  the  burner  he  waa  patenting.  His 
bumerconsistedof  twopiecesonfy,  TheCloueb 
burner  consisted  of  three  pieces,  and  in  it  the 
burner  revolved  with  the  tube.  In  the  John  F. 
Barker  patent,  the  burner  did  not  revolve  with 
tbe  tube.     The  Horace  R.  Barker  burner  cod- 
aiatedof  two  pieccsonly,  and  the  burner  did  not 
revolve  with  the  lube.  Therefore,  the  reference 
by  John  F.  Barker,  in  his  patent,  to  the  burners 
which  he  had  seen  which  would  give  an  addi- 
tional supply  of  gas  waa  to  the  Cloueh  burners, 
which  it  is  provM  he  had  seen;  and  it  is  impos- 
sible that  hb  could  have  then  understood  that 
the  Horace  R.  Barker  burners,  which  also  he 
had  seen,  were  bumets  which  1^  been  used  to 
give  an  additional  supply  of  sas  to  the  flame. 
The  testimony  as  to  any  additional  orsupple- 
mentary  supply  of  gas  in  tbe  Horace  K.  BtirKer 
burner  amounts  really  to  this  only;  that,  if  that 
burner  is  used  now  in  a  way  in  which   it  was 
never  designed  to  be  used,  and  is  not  shown  to 
have  ever  been  used, beforeClougb'sinvention, it 
may  be  made  (o  furnish  a  supplementary  supply 
of  gas.    Its  structure  was  such  that,  to  give  luD 
effect  to  its  mode  of  operation,  the  surrounding 
tube  did  not  require  ever  to  be  raised  so  high 
as  not  to  be  in  contact  with  tbe  cone.  As  it  was 
raised  from  its  lowest  position  the  slit  opened 
and,  when  the  slit  waa  opened  to  its  full  extent, 
the  tube  was  still  in  contact  with  the  cone,  and 
there  was  no  orifice  between  ihcm.    Any  fur- 
ther raising  of  tlie  lube  was  accidental  and  not 
a  port  of  the  law  of  tbe  siructure.    The  object 
of  raUng  and  lowering  the  tube  WM,  by  leas  or 
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tbat  the  only  object  of  hia  burner 
trol  the  low  of  gas  through  the  alit  in  the  burn- 
er, instead  of  controlling  the  flow  at  ibe  cock 
or  furUier  back.  The  spring  of  the  two  parts 
of  the  burner  nas  Intended  to  canr  themaway 
from  each  other  and  open  the  sut  when  the 

[iressure  of  the  tube  against  the  cone  was  re- 
lev«i,  while  the  increa^  preaaure  of  the  tube 
against  the  cone  closed  the  slit.  Any  raiaingof 
the  tube  unneccssaril  j  high,  bo  aa  to  admit  of  a 
flow  of  gaa  through  ao  onflce  h?tween  thetube 
and  the  cone  to  tne  flame,  cannot  be  reKarded 
as  amounting  to  an  Invention  of  what  Clouxh 
ioTentcd.  The  atructure  was  not  designed  iot 
the  same  purpose  as  Cloufh'B;  no  person  look- 
ing at  it  or  using  it  would  understand  tbat  it 
was  to  l>e  used  in  the  way  Clough'a  is  used,  and 
it  is  not  shown  to  have  been  really  used  and 
operated  in  that  way. 

The  foregoing  remarks  »PpIy  equally  to  the 
Coolidgc  burner,  which  waallke  the  Horace  R. 
Barker  burner  in  atructure,  except  that  In  the 
Coolidge  bumer'thc  raising  of  the  ring  against 
an  inverted  conical  projection  closed  the  slip. 
The  Solliday  burner  and  the  Lunkenhelmer 
tnimer  did  not  contain  Clough's  invention.  We 
are,  therefore,  brought  to  the  conclusion  that 
the  first  claim  of  the  ClougU  patent  is  valid. 

The  second  claim  of  the  Clough  patent  is  for 
a  combination  of  the  bat-wing  humor,  perfo- 
rated at  the  base,  the  surrounding  tube,  and  the 
tubular  valve  for  regulating  the  supply  of  ex- 
ternal gas  to  the  burner,  substantiaJlv  as  de- 
scribed. The  specification  describes  the  tubu- 
lar valve  as  extending  upward  into  the  burner- 
tube.  The  view  taken  by  the  court  below  as  to 
this  second  claim  wns,  that  there  waa  in  the 
Horace  R.  Barker  burner  a  regulation  <  >f  a  sup- 
plementary flow  of  gas,  and  bj  a  valve  ar- 
rangement, the  raising  of  the  tube  above  the 
cone  allowing  the  gas  to  flow  out  of  the  tube, 
and  the  lowenng  of  the  tube  to  bear  against  the 
cone  closing  the  orifice.  The  court  said:  "  In 
viewpf  the  esistenceof  that  burner,  which  con- 
riTTl  ^"^  '^^  combination  of  a  bat-wing  burner,  a 
'       ^    perforated  tube  in  substance  like   that  of  the 

Elaiutift's  patent,  and  a  tubular  valve  for  regu- 
-jlin^  the  supply  of  external  gas  to  the  burner, 
the  construction  of  the  second  claim  of  the 
plaintilTs  patent  must  be  such  as  to  limit  tbat 
claim  to  the  formpf  tubular  valve  which  he  de- 
scribes, namely :  one  in  the  interior  of  the  burner 
tube  and  not  forming  part  of  the  surrounding 
tube.  Underthisconstruction, thesecondclaim 
of  the  plaintifTs  patent  is  not  infringed."  The 
defendants'  burners  had  no  tubular  valve  ex- 
tending up  into  the  burner  tube.  In  them  the 
tubuhir  valve  formed  port  of  the  surrounding 
tube,  and  reached  or  left  ita  seat  by  screwing 
down  or  up  the  'surrounding  tube.  The  sur- 
rounding tube  could  not  he  permanently  at- 
tached to  the  burner,  because  it  carried  the 
movable  valve.  In  the  Clough  burner,  the  sur- 
rounding tube  may  be  pennanenti  v  attached  to 
the  burner,  because  the  tubular  valve  is  not  car- 
ried by  the  surrounding  tube,  but  is  a  third  and 
separate  instrument,  carried  by  an  adjustable 
cylinder  inserted  vrithin  the  burner  tube  from 
below. 

The  combination  of  the  flrst  claim  of  the 
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then  never  having  be^  any  valve  arrange- 
ment aiiplled  to  regulate  the  flow  of  gas  in  rucli 
a  combination,  the  premises,  on  which  tbs  de- 
cisionof thecourtbeiowproc%eded,fail.  Cbugh 
is  entitled  to  the  benefit  of  Uie  doctrine  of  equiv- 
alents as  applied  to  the  combination  of  Ibe 
burner,  surrounding  tube  and  regulating  tube, 
covered  by  the  second  claim  of  his  patent.  The 
regulation  in  the  defendants'  burners  was  by  a 
tubular  valve  on  the  outside  of  the  perforations 
instead  of  on  the  inside,  and  performing  ita 
work  by  being  screwed  up  or  down,  as  in 
Clough's.  Altnough  in  the  Clough  structure 
the  burner  and  surrounding  tube  revolve  to- 
gether in  adjusting  their  pMitiou  in  refereoce 
to  that  of  the  tubimr  valve,  so  as  to  let  in  or 
turn  off  the  supply  of  gas  through  the  perfo- 
rations, and  although  in  the  Clou^  structure 
the  flaine  revolves  by  the  revolution  of  the 
burner,  .ind  although  in  the  defendants'  burn- 
ers the  revolurion  of  the  surrounding  lube  reg- 
ulated the  supply  of  gaa  through  such  perfo- 
rations, and  neither  the  burner  nor  the  flame  re- 
volved, the  defendants*  valve  arrangement  must 
be  held  to  have  been  an  equivalent  for  tbat  of 
Clough  to  the  full  extent  to  which  that  of 
Clough  goes,  involving,  perhaps,  patentable  im. 
provements,  but  still  Ributary  or  subject  to  the 

Sitent  of  Clough.  It  is  true  that  that  patent 
I'scribeH  the  tubular  valve  as  being  inside  of 
the  burner  tube.  But  Clough  wsa  the  flist  per- 
son who  applied  a  valve  regulation  of  an^  kind 
to  the  combination  to  which  he  applied  it.  and 
the  first  person  who  made  such  combinatiOD ; 
and  he  is  entitled,  under  decisions  heretofore 
made  by  this  court,  to  hold  as  infringements  all 
valve  regulations,  applied  to  such  a  combina- 
tion, which  perform  the  same  office  in  subatan- 
tially  the  same  nay  as,  and  were  known  equiv- 
alents for.  his  form  of  valve  regulation.  The 
record  shows  that  prior  to  the  existence  of  the 


outside  or  inside  of  the  burner.  It 
follows,  from  these  considerations,  that  the  de- 
fendants infringed  the  second  claim  of  the 
Clough  patent. 

TA^  daree  of  i'le  CireuH  (hurt  it  renerted, 
aith  coilt.  and  IIieeavM  it  remanded,  with  direc~ 
tiont  to  enter  a  decree  for  tlie  appeUant  for  an 
amount  and  an  injanetitm,  at  prayed  in  Die  bill, 
tcil/t  cotU,  and  to  take  *aeh  fminar  proeeedingm 
therein  at  thaU  be  in  eonformitj/  wiih  taw  and 
mlA  the  opinion  of  thit  eoart. 
True  copy.    Teat: 

James  H.  MoKenneri  Cleik,  Sup.  Court,  TT.  S. 
ated-ioa  U.  8..  IT*. 


THEODORE  CLOUGH,  Appt.. 


(Bee  B.  C  U  Otto,  ITB-ia.) 


1.  The  olalm  of  letters  patent  granted  to  Jolm  P. 
Barker,  July  SB,  1830.  for  an  "  Improvansat  Id  B*a- 
*Head  notes  by  Mr.  Jvttiee  Bluchvord. 

io«  r.  s. 
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..  eot  tor  i«inlalln«  ibe 
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^^rf Ooafk.  wd  hiMdamtwopieoM'-^--' 
4  MBH.  —J  h  h^  oipoalve  to  make,  ■ 


fNo.  88.] 
JT<ri  On  Ji  aadSor.  I.  ISSi.    Decided  Not. 
r?,  test. 

A PPUl  (n»  the  Oicuit  Conn  of  tbe  United 
!MBti)r  tbe  SoutlHni  District  of  New  York. 
Tm  iamarj  and  fact*  of  Ui«  CMe  appear  ia 
e*ifiikaaf  Ibecouit.  Bee,  also,  Ibe  premd- 
■Jjm b««wB  tbeKpanlea,  ante,  134. 

a  BwM  K.  £r«a  and  Edward  V. 
Mi^Tar  a|qidki>t. 

■  8*mnlay.  for  appellee. 

Udlord  deUvered  the  Oplo- 

\  brought  bj  tbe  appellees 
•Boa  tbe  appdkat  to  recover  for  tbe  in- 
^s^BHi  o(  Mtcn  patent  graoted  to  John  F. 
Ins.  JolyM^STO,  for  an  "  improvement  in 
(vtaauL'  Tbe  ■wdflcotion  of  thai  patent 
>»i  k  cWb  an  set  lortb  at  lenetli  in  the  opln- 
•  i^  dtMwMed  by  the  court  In  another  suit 
•n«i  ibe  HBC  parties.  The  aiwwer  of  the 
1  'ii  iiw  adinitB  that  be  has  made  and  sold 
(»te«n  nbRtwitiallj  like  tbocedeKTJbed  in 
IhrtfT  pMf  ni  The  principal  defense  set  up 
'-<M*«0b,  thai  the  defeodsnt  invented  the 
'vntH^  nalenlad  lo  Barker,  and  obtained 
•  •*t*ptaa  oenrfor  tnnn  the  United  Slates  on 
■n  «f  June,  1S7U,  being  tbe  same  palent 
's  *kKb  waA  other  suit  was  founded,  and  the 
■  of  witich  Is  set  forth  at  length  in 
.t_j_  .  thai  tbe  burners  which  the 
t  and  sold  were  made  nnder 

Sin  tlttl  patent ;  that  tbe  defend- 
uaed  said  improvement  in  De- 
'  *:,  '-^i,  and  applied  for  a  palent  for  It 
■^'t  4,  1MB,  which  was  granted,  being 
Mi^mtrm  of  Jane  14,  ISTO ;  that,  after  he 
'  "wtod  aod  perfected  said  improvement, 
'  Ud  fflid  nrfa  appHcBlioti  for  a  palent  for 
**nnA  a  (ample  of  it  to  Barker,  in  Mbv, 
■»!  thtf  Barker,  tbervapon,  frsudulentlj 
v^RI  la  deprtre  tbe  defesdant  of  the  ben- 
-'  k»  lavvBiloa,  oUained  a  palent  for  it, 
of  Jnlf  »,  ISn),  the  gas- 


'  via  dug  If 

'  irklc  sad  u 


n  bcCng  sabatan  dally  uke 

«d  bjr  tbe  defendant,  in 

'AYio*.  Modeof  operalioa and  lestdt.  and 

-'  *  mnt  — rhaiikal  equtvalent  therefor. 

<kn'  laalripatiOB  of  Barkn's  Invention  la 

"  "  »  *e  a—w«T.     The  decree  of  tbe  court 

'    ^•wlafaTcrof  the  pUnmr 

■^  'V^  of  ibr  Barker  palent  corars  a  gu- 
"^^  kar^  Iheap  foUnrv :  a  pillar  with 
*^  •*■«<■  anxtad  the  dmunference  at  lu 
*^«  sad  aa  adJiMabte  or  rooraUe  inr- 
•*ifc|  dNfl  4V  tabe;  ancfa  sheU.  b;  behig 
^"^  ■*  X  d^ra,  dtbar  dodog  cr  opening 


the  holefl,  and  thus  stopping  oi  permitting  tbe 
flow  of  gas  through  me  boles.  The  ntnerai 
principle  of  the  burner,  so  far  as  regaraa  sup- 
plying additional  gas  to  the  burner,  thjouEh  the 
boles  and  the  surrounding  tube,  as  the  illumi- 
nating qualities  of  the  gaa  become  weaker,  and 
as  re^rds  having  a  method  of  increasing  or  di- 
mlnisnlng  guch  supply  by  a  valve  arrangement 
covering  or  uncovermg  the  holes  as  required,  is 
the  same  as  that  of  the  prior  patent  lo  Clougb, 
the  appellant,  and  which  was  the  prior  inven- 
tion. It  has  been  held  by  this  court,  in  the 
other  suit  between  the  same  parties,  that  a  gas- 
burner  made  according  to  tbedescription  in  the 
Barker  palent  infringes  both  of  the  claims  of 
the  Clougb  patent;  the  claim  for  the  method  of 
supplying  the  additional  gas,  and  the  claim  for 
tbe  application  of  a  valve  arrangement  to  reg- 
ulate the  supply.  But,  the  point  of  the  inven- 
tion and  palent  of  Barker  is,  that  the  surround- 
ing shell  or  tube  U  so  arranged  that  the  screw- 
ing of  such  shell  up  or  down  causes  it  U>  act  as 
a  valve,  on  tbe  ouWide  of  the  pillar,  to  close  or 
open  tbe  holes.  As  a  consequence,  the  iatcHor 
tubular  valve  of  Clough  is  dispensed  with,  the 
burner  is  made  in  two  pieces  mstead  of  three, 
Is  less  expensive  to  make  and,  moreover,  fn  reg- 
ulating the  supply  of  gas,  the  shell  alone  re- 
volves, and  not  the  burner  with  It,  as  in  Clough's 
burner,  and  so  tbe  flame  always  remains  in  one 
position.  We  think,  from  the  evidence,  that 
these  modifications  were  new  and  useful,  and 
sufficient  in  character  lo  sustain  a  patent.  Tbe 
burner,  in  the  form  patented  by  Barker,  appears 
to  have  superseded  the  burner  in  the  form  pa- 
tented by  Clough  and,  after  Barker  had  intro- 
duced his  burner  into  use,  Clough  commenixd 
making,  for  market,  burners  iu  the  same  fotui 
patented  by  Barker, 

As  to  the  claim  that  Clougb  made,  prior  te 
Barker,  the  form  of  burner  covered  by  Barker's 
patent,  (he  circuit  court  held  that,  the  burden  of 
proof  being  on  the  defendant  lo  make  out  that 
sllegalloi)  satisfactorily,  the  evidence  fell  simti 
of  lowing  clearly  that  Clough  anticipated  Bar 
ker  as  to  that  form  of  burner.  Without  discuss 
(ng  the  evidence  in  detail,  it  is  suflScient  lo  any 
that  we  concur  In  that  view.  The  burner  ol 
Clou^  which  Barker  saw  before  be  made  his 
burner  was  the  Clough  burner  which  had  the  [181] 
nbular  valve  in  the  inside  of  the  burner  tubb. 

If  the  evidence  as  to  the  existence,  prior  to  the 
invention  of  Barker,  of  other  burners  than  thak. 
of  Clougb  be  considered,  onlbci)ue$1ion  of  the 
novelty  of  the  arrangement  claimed  by  the  Bar- 
ker patent,  it  must  be  held  that  none  of  I  he 
prior  forma  of  burner  introduced  In  evidence 
anticipalethearrangemeDt  covered  by  the  claim 
of  the  Barker  palent. 

Tltcdeeret  tiftla  Virtvit  Gmrtiiaffirmed,  mtlt 
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ErettteT  pressure  on  the  cone,  to  open  or  close  i  Cloiigti  | 
uie  slit  in  tbe  burner.  The  speclflcation  of  Hor-   theru"  iic 
ace  R.  Barker,  in  his  rejected  application, shows  miiM  r\]  i 
that  tbe  only  object  of  his  burner  was  to  cod-   n  (Mini  ■ 
trol  tbe  "^ow  of  gas  through  the  slit  in  tlie  hum- 1  ri^ioii'  ' 
er,  instead  of  controlling  the  flow  at  the  cock  |  h  <> 
or  further  back.    The  spring  of  the  two  part-  :il'' 
of  tbe  burner  was  intended  to  canr  them  away   ini" 
from  each  other  and  open  tbe  slit  when  tin-   ■  >  ■ 

firessure  of  tbe  tube  against  the  cone  nat  r<'-   !• 
[eved,  while  the  Increased  pressure  of  the  tiji« 
against  the  cone  closed  the  slit.   Any  nii.'<tn^-<><'    , 
tbe  tube  umieccssaril;  high,  so  as  to  admit  r  >f  '■ 
flow  of  gas  through  an  onflce  b.'lTccu  tbt-l'i) ' 
and  tlie  cone  to  the  flame,  cannot  be  rt^nrii.  • 
as  amounting  to  an  invention  of  whni  C'lu- 
invented.    The  structure  was  not  dc^i:rri'  ■ 
the  same  purpose  as  Clourb's;  no  ptT-^iti  - 
Ing  at  it  or  using  it  would  understmi'l  ■  - 

was  to  be  used  in  thewav  Clouirh's  i-  ii- 
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..,-S03,  it  becomes  necessary  to  trace  from  its 
origin  tbe  hialory  of  the  Sterens  Batteij. 
An  Act  of  Congress  "  authorizing  the  con- 

structiDnof  a.  war  Meamerfor  harbor  defense," 
approved  April  \4,  I&42,  enacted  "  Thai  the 
Secretary  of  the  Na»y  be,  and  he  is  hereby  au- 
thorized to  enter  into  contract  with  Robert  L. 
Stevens  for  the  construction  of  a  warsleamer, 
shot  and  shell  proof,  to  be  built  principally  of 
iron,  upon  tbe  plan  of  the  said  Stevens;  pro- 
vided. The  whole  cost,  including  the  hull,  arma- 
ment, engines,  boiler  and  equipment,  in  all  re- 
spects complete  for  service,  Ehall  not  exceed  tbe 
average  cost  of  tbe  steamers  Missouri  and  Hls- 
BlBBippi,"and  f;250,000  was  thereby  appropriated 
towards  carrying  the  law  into  effect.  5  Slat,  at 
L.,472. 

In  pursuance  of  this  law,  on  Feb.  10,  1648, 
the  Secretary  of  the  Navy  entered  into  a  con- 
tract wiib  Robert  L.  Stevens  for  the  construc- 
tion of  a  war  steamer  for  harbor  defense,  which 
recited  his  proposal,  describing  the  vessel,  and 
containing  certain  speclScations  as  to  its  con- 
struction, with  a  covenant  on  bis  part  tbat  he 
would  foithf  ully  build  and  construct  the  steam- 
er conformably  to  tbe  plan  submitted,  and  com- 
plete the  same  within  two  years,  provided  Cou- 
gresB  should  make  tbe  further  appropriations 
necesuiy  for  the  purpose  within  a  reasonable 

According  to  the  plan  proposed,  the  war 
steamer  was  to  be  shot  and  shell  proof  against 
the  artille^  then  In  use  on  board  vessels  of 
war,  vii.:  from  18  pounders  to  64  pounders;  to 
be  propelled  by  submerged  machmery,  called 
Stevens'  circular  shells  ;  to  have  greater  speed 
than  any  of  our  Bt«am  vessels  of  war  then  built; 
the  whole  engine  to  be  out  of  the  way  of  shot 
from  any  vessel  of  an  enemy;  and  with  other 
specifications  as  to  the  character  of  the  material 
aiid  the  dimensions  and  relations  of  tbe  parts, 
which  aie  Important  to  be  noticed  only  so  far 
as  to  show  that  the  proposed  vessel  was  to  be 
constructed  upon  a  plan  original  and  novel, 
and  with  the  eipectation  of  results  not  previ- 
ously obtained  in  any  naval  construction. 

On  November  14,  1844,  the  Secretary  of  the 
Navy  and  Stevens  entered  into  an  eiplanatory 
contract,  which  recited  that  the  stipulations  ot 
the  former  had  been  found  to  be  too  loose  and 
indefinite  as  to  tbe  details  of  Its  execution,  and 
that  the  parties  conslderinK  themselyea  bound 
by  so  much  thereof  as  related  to  the  dimen- 
sions, power,  ability  to  resist  shot  and  shell, 
and  other  qualities  and  arranfrements  of  the 
vewel,  and  tiie  amount  to  be  paid  therefor,  en- 
tered into  further  stipulations  modifying  and 
explaining  tbe  same.  The  time  for  the  com- 
pletion and  delivery  of  the  vessel  was  extended 
two  years  from  the  dote  of  tbe  new  contract. 
Many  additional  specifications  as  to  tbe  det^ls 
of  conatroction  wen  inserted.  It  was  agreed 
tbat  if  tbe  cost  of  making  any  models  or  pat- 
terns used  in  tbe  construction  should  be  in- 
cluded in  IrilU  paid  by  tbe  United  States  in  the 
course  of  tbe  wwk  or  at  Its  completion,  they 
•bould  become  the  proper^  of  tbe  United 
SlolM. 

It  ma  also  agreed  that  the  Secretary  of  the 
Navy  abouM  ai^int  some  person,  whom  Sle- 
▼ena  sbouhi  admit  within  bis  establishment  for 
baOdlDg  said  resMl.  wboae  duty  it  •bOQU  be  to 
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coiutnicting  uld  Bteomer;  nbich  materials, 
when  BO  leceived  and  receipted  for,  should  be 
diBtiiictly  marked  witb  the  letters  U.  S.,  and 
should  become  the  property  of  and  belong  to 
the  United  States ;  and  it  should  be  bis  furtner 
duty  to  certify  all  accouniH,  presented  and  cer- 
tified by  Stevens,  for  materials  and  labor,  which 
dtould  form  the  evidence  on  which  payments 
should  be  made ;  but  tbe  authority  of  such  In- 
Bpecling  officer,  it  was  understood,  should  not 
extend  to  a  right  to  Judge  of  the  (^ualily  or  fit- 
ness of  the  msiterials  or  workmanship,  but  mere- 
ly as  to  Ibe  cost  thereof;  "It  being  understood," 
the  contract  proceeds,  "  that  the  quality  and  fit- 
ness thereof,  with  other  matters  concerning  tbe 
performance  of  the  contract,  are  to  be  inspected 
and  determined  in  tbe  manner  hereinafter  pro- 
vided for." 

IS  thereupon  further  stipulated,  that  be- 


lo  the  Navy  Department,  that,  in  her  construc- 
tion, orniBnieDt  and  equipment,  all  the  provis- 
ions of  the  contract  had  oeen  fully  performed 
by  Stevens,  which  certificate  shoma  be  given 
and  signed  by  persons  appointed  to  examine 
the  vessel;  one  by  Stevens,  one  by  tbe  Secretary 
of  the  Navy  and,  in  case  of  disagreement,  a 
third  by  the  other  two,  the  decision  of  the  ma- 
jorityto  be  conctusiTC.  Itwas  also  agreed  that 
Stevens,  in  lieu  of  other  serurity  for  the  faith- 
ful performance  of  the  contract  on  his  part, 
should  make  to  the  United  States  a  mortgage, 
wliich  should  be  a  first  lien  on  all  the  Wd, 
docks,  wharves,  slips  and  all  their  appurte- 
nances belonging  lo  and  embraced  witldn  the  es- 
tablishment at  floboken,  New  Jersey,  at  which 
the  war  steamer  was  to  be  constructed,  with 
ample  power  to  enter  upon  and  sell  the  same 
in  case  of  failure  on  the  part  of  tbe  said  Stevens 
to  fulfill  Ma  part  of  t!ie  coDtrect.  or  so  much 
thereof  as  shoiUd  bo  necessary  lo  complc'e  any 
deficiencies  on  his  part. 

The  Secretary  of  the  Navyagreed  topay.aa  the 
price  of  the  said  war  steamer,  when  fully  com- 
pleted and  delivered  at  the  Navy  Yard  at  Brook- 
lyn, in  conformity  with  tbe  contract,  the  sum 
of  $586,717.84,  the  supposed  mean  cost  of  the 
{SIO]  steamers  Missouri  and  Missisdppi,  or  any  addi- 
tional sum  thai  might  afterwards  be  ascertained 
as  properly  includeil  in  that  cost,  to  be  indorsed 
onthe  contract  "As  the  price  which  is  to  be  paid 
for  thefaidwoT  steamer  when  fully  completed, 
delivered  and  nccepted." 

Payments  were  to  be  made,  from  time  to 
time,  upon  bills  certified  by  Stevens  and  the 
agent  of  the  United  States,  for  not  less  than 
$B,000  each,  and  approved  by  the  Navy  Depart- 
ment, until  the  sum  of  $500,000  should  have 
been  paid;  at  which  lime,  it  was  stipulated,  that 
an  examination  should  t)c  had  of  the  war  steamer 
by  persons  to  be  appointed,  as  before  agreed,  for 
final  examination,  and  if  a  maiority  of  them 
should  certify  their  opinion  that  toe  vessel  could 
be  fully  completed  according  to  contract  for  the 
remaining  balance  wliich  might  then  be  due. 
then  payments  of  further  bills  in  full  should 
continue,  not  exceeding  the  full  amount  of  the 
whole  agreed  price;  but  otherwise,  the  examin- 
ers were  required  to  certify  the  amount  which 
in  their  opinion  would  he  lequired  to  complete 
112 


the  steamer,  when  the  Secretary  of  the  Navy- 
was  authorized  to  withhold  from  future  pay- 
ments such  deductions  as  might  be  necesaaiy- 
to  meet  the  probable  excess  of  cost.  It  was  fur- 
ther provided,  that  when  tbe  said  Stevens  ahotild 
have  fully  completed  the  said  war  steamer,  and 
when  she  sbomd  have  been  duly  delivered  to 
and  received  by  the  agent  of  tbe  United  States, 
according  to  the  terms  of  the  contract,  the  full 
amount  of  the  price  remainingunpaid  and  to  be- 
come due  when  the  said  war  steamer  should  be 
fully  completed  and  accepted,  was  required  to 
be  paid  and  the  mortgage  security  canceled  and  . 
returned. 

In  pursuance  of  his  contract  to  that  effect, 
Bobert  L.  Stevens  executed  and  delivered  a. 
mortgage  on  the  premises  therein  described, 
iDeing  the  basin,  dock,  shops,  etc.,  wherein  the 
war  steamer  was  to  be  constructed,  conditioned 
to  be  void,  in  case  he  fully  performed  his  con- 
tract in  relation  thereto,  with  a  power  of  entry 
and  sale,  on  the  part  of  the  mortgagee,  in  case 
default  should  be  made  in  the  completing  and 
delivery  of  tbe  said  war  steamer  at  the  expira- 
tion of  four  years  from  that  date,  according  to 
tbe  conditions  and  stipulations  of  the  conttiict; 
and  out  of  the  proceeds  of  sucb  sale  to  retain 
any  dues  that  might  have  accrued  by  reason  of 
the  failure  to  perform  the  contract,  or  so  mucb 
thereof  as  should  be  necessary  to  complete  any 
deficiencies  on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract 
was,  by  a  subsequent  agreement,  extended  for 
four  veors  from  September  9, 184a 

From  January  6, 184G,  to  December  14,  leSS. 
there  was  paid  out  by  the  Navy  Department  on 
account  of  the  vessel  $500,000. 

Robert  L.  Stevens,  prior  to  bis  death,  in  18S6, 
bod,  in  addition,  expended  in  its  construction, 
of  his  own  uieans,  $113,670. 

The  Naval  Appropriation  Act,  approved  Au< 
gust  10, 18Se,  11  Stat,  at  L.,4e,contalns an  appro- 
priation "  for  Stevens'  war  steamer,  eigbty-six 
thousand  seven  hundred  and  seventeen  doUar« 
and  eighty-fivfi  cents,"  being  the  remainder  of 
the  contract  price,  but  no  portion  of  this  waa 

In  the  meantime,  Edwin  A.  Stevens  took 
possession  of  the  work  upon  the  death  of  bis 
brother,  as  executor  and  residuary  l^atee,  and 
expended  thereon  orior  to  Septemb^  G,  1667, 
of  hia  own  money,  the  sum  of  $88,I8G.87. 

Nothing  further  appears  to  have  been  done  un- 
til Congress  passed  an  Act,  approved  April  17, 
1862,  13  Stat,  at  L.,  880,  maldDg  an  additional 
appropriation  for  tbe  naval  service  for  tbe  ycsr 
endhig  June  30,  1863.  Tbe  3d  section  of  that 
Act  is  as  follows: 

"  And  be  itfurtlicr  enacted.  That  the  sum  of 
$788_,3M,  being  tbe  amount  necessary  to  be 
provided,  as  estimated  by  a  board  appointed  for 
that  purpose,  to  pay  for  and  finish  ttie  Stevens 
fiatte^  now  partially  constructed  at  Hoboken, 
New  Jersey,  be  and  the  same  is  hereby  appro- 
priated out  of  any  money  not  otherwise  appro- 
Sriated  for  tiie  immediate  construction  oi  said 
attery;  Pronded.  That,  m  the  contract  for  the 
completion  of  said  vessel,  it  shall  be  stipulated 
that  no  part  of  tbe  money  claimed  by  Edwin 
A.  Stevens  to  have  been  heretofore  expended 

Sbim  upon  said  vessel  shall  be  refunded  un 
the  amotmt  of  said  claim  shall  be  established 
to  the  satisfaction  of  the  Secretary  of  tbe  Kavy 
106  U.  8. 
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II,  foribebcne- 

!-<■  would  neccs- 

iiiiideni,  un  eitin- 

.  I  if  the  contract  for 

luritieatakcnforits 

llecl,  and  was  doubt- 

iniion,  on  the  part  of 

lie  benefit  of  whom  it 

:iiire  abandonment  of  all 

ill  the  battery  and  ibecon- 

'ii>u.    The  Hubsequent  as- 

(  ongreas  to  its  acceptance 

«  Jersey,  as  ft  bequest  from 

-.while  it  could  not  operate  lo 

-  vested  In  tbe  interval,  is,  at 

I L'  interpretation  of  its  previous 

Kesolution  expreaaly  recitealhat 

vcns  was  the  owner  of  the  liattery 

II',  and  is  scarcely  more  explicit  in 

.Mi)n  of  his  title  than  was  the  conduct 

I'orties,  including  the  present  plftint- 

•  of  opinion,/^  the  rawon*  tiatfd,  that 
•  ltd  error  in  IAedeereti>ompiain«d<!f,  and 
■i^dinj^^ffirmed. 

j-jjKB  H.  HoKenney,  Clerk,  Sup.  Oouit,  IT.  S 


ARTHUR  R  RICHARDSON.  Appt., 
BENJAMIN  C.  MAhijfflCK. 

IBoc  8.  C.  16  Otto,  SBu  ."Si,: 


Id  some  otber  way  thou  Uicro 

3.  In  sulu  upon  unilateral  contniclii,  It  )<f  only 
wbsretbedefeiidiuitluuihad  tt~  ' ■"  "'  " 


3,  Where  i.ne  haii,  by  contract,  the  prti-Hoffp  or 
_ptli>n  tit  huylna  sn  lulerost  In  tuitis  by  pbjHdb  u 
certain  mim  irlthln  allmfted  time,  tbe  iiintmi-t  l(- 


I  iiUKreas,  under  .Helfdom  nut  vwtblm  with  ai.,  .„ „ 

.  ike  Ibeir  claim,  '  tbe  laD<l&  and  by  hbi  failure  in  pay  the  money  or 
,.•  Ill  ilii.   R(oiri.Ti«  '  ■">■  Portof  It  wltmn  tbo  Mmellmlteil,  the  privlleKO 
,    "?  L  '''*^^™  1  Boconlod  him  by  the  eontract  la  at  an  emi,  and  lita 
r'v   in  it  had  con- 'rlithlauDderttccaae. 
iiDiahiidealh,andl  [No.  es.j 

Iwin  A.  Slevenc,  ax    Ar^ied  jVob.  IS,  1S8;.'.     Decided  Sot.  S7.  ISS: 
'.'■««  that  it  did  not  i 
r  Itubcn  L.  tMevena  by     4  PPEALfromtbeCircuitCourtoftbeUrited 
biiioa.  n.  Statesfor  the  Eastern  Dixtrictof  Michigan, 

■ii-nt,  that,  if  the  rixht  to        Tbe  bUloiv  and  faclK  of  ttie  case  appear  in 
■  (uio,  tben  the  Joint  Heai)- ,  the  opinion  oi  tbe  court. 
Tied  ■«  a  tranxfer  to  tlic        .Vtttri.  D.  C.  Holbrook,  //.  IT.  WetU  mA 


I,  of  the  right  of  ac- 
n  recorer  aitalnat  Lir 


r- !  T!rii.  Bowrvn,  for  appcllanl. 

JK       .Vam.  atiBTj  n,  Camptcll  end  Alfred 

„Coo^- 
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worh  for  tbe  moucy  he  la  to  pay,  and  is  equiva- 
lent to  on  express  proviition  that  on  paymedt  of 
tbc  first  instaUaent.  tlie  general  propert;  In  bo 
much  of  the  vessel  as  ia  then  conatructed  ahalt 
vest  in  the  purchaser."  TbiidiftamfromWood* 
V.  Rimdl.  according  lo  Benjamin  on  Sales, 246, 
2d  ed.,  was  dclilwrately  adopted  aa  a  rule  of 
construction  by  which,  in  similar  ahip  building 
conlrncts,  the  partiea  arc  held  to  tiavc,  by  im- 
plication, cricced  an  intention  that  the  property 
shall  pass,  notwithstanding  the  general  rule  la 
the  contrary,  and  adds  :  "  The  law  thus  cstal»- 
lished  has  remained  unshaken  tA  'he  present 

Nevertheless,  inWoodv.  Bdl,5A.&Sl.,'n\, 
Lord  Campbellit./'./.,  said:  "When  a  man  con- 
tracts with  another  to  make  any  article  for  bim 
for  a  given  price,  the  general  rule  is.  In  Itae  ab- 
sence of  all  circumstances  from  which  a  con. 
trary  conclusion  may  be  inferred,  that  no  prop- 
erty passes  in  the  chattel  until  it  be  completed 
ana  ready  fordelivery;  on  the  other  hand, where 
a  bargain  is  made  f'  r  the  purchase  of  an  exist- 
ing ascertained  chattel,  the  general  rule,  in  the 
same  absence  of  opposing  circumstances,  is  that 
r5  JQ1  the  {)roperty  passes  immediately  to  the  vendee; 
that  is,  that  tlierc  is  at  once  a  complete  bargain 
and  sale.  But  these  general  rules  are  botband 
equally  founded  on  we  presumed  Intention  of 
the  parties.  If,  in  the  first,  there  are  attendant 
circumstances  from  which  the  intention  may 
be  inferred  that  the  property  shall  pasa  in  the 
incomplete  and  growing  chat'el  as  the  manu- 
facture of  it  proceeda,  or  even  in  ascertained 
materials  from  which  it  is  to  be  carried  to  per- 
fection, that  intention  will  be  effectuated;  and 
equally,  in  the  latter,  if  it  appear  that  the  par. 
ties  intended  to  postpone  the  transfer  of  the 
property  till  thepoymentotthepriceor  theper- 
lormoDce  of  any  other  condition,  such  intention 
will  be  upheld  in  the  courts  of  law."  "  This 
principle,"  he  added,  "  wo  believe  to  be  well 
settled;"  and  referring  to  the  cases  of  Wood$v, 
EuMeU,  Clarke  v,  Spenre,  Laidier  v,  BuHinton 
et  ai.,  cited  in  argument,  he  remarked,  that 
"Previous  decisiona,  therefore,  are  maiidy  use- 
ful asservinB  to  guide  our  Judgment  in  estimat- 
ing tbe  welgnt  of  circumstances  as  evidence  of 
intention;"  and  concluded  by  saying;  "  8tiU  it 
must  be  remembeted,  after  all,  that  what  we 
have  to  determine  is  a  question  of  fact,  namely : 
what,  upon  a  careful  consideration  of  all  the 
circumstances,  we  believe  to  have  been  the  con- 
tract into  which  the  parties  have  entered." 

It  is,  perhaps,  worthy  of  remark,  that  this 
passage  from  tbe  Judgment  of  Lt/rd  Campbell 
Daa  been  incorporated  into  the  text  of  Abbott  on 
Merchant  Ships  and  Seamen,  4,  by  the  editors 
of  that  treatise. 

The  courts  of  this  country  have  not  adopted 
any  arbitrary  rule  of  construction  as  controlling 
such  agreements,  but  consider  tlie  question  of 
intent,  open  In  every  case,  to  be  determined 
upon  tbe  terms  of  the  contract,  and  tbe  clrcum- 
atancea  attending  tbe  tranaaction.  1  Pars.  Ship, 
and  Adm.,  68.  And  such  seems  to  us  to  be  the 
true  principle. 

Accordingly,  we  are  of  opinion,  that  tbe  fact 
that  advances  were  made  out  of  the  purchase 
money,  according  to  the  contract,  for  the  cost 
of  the  work  as  it  progressed,  and  that  the  gov- 
«mmentwas  authorized  to  require  the  presence 
«f  an  agent  to  Join  In  certifying  to  the  accounts, 


are  not  conclusive  evidence  of  an  iment  thai  the 
property  in  the  ship  should  vest  in  tbe  United 
titalM  prior  to  final  delivery.  Indeed,  in  ref- 
erence to  the  latter  circumstance,  it  is  noticeable, 
as  indicating  a  contrary  intention,  that  the  au- 
thority of  the  inspecting  officer  was  expressly 
limited,  so  that  it  should  not  extend  to  a  rij^t 
to  judge  of  the  quality  and  fitness  of  the  ma- 
terials or  workmanship,  such  matters  and  all 
others  concerning  the  performance  of  the  con- 
tract being  reserved  for  determination  after  the 
completion  of  the  work,  as  a  condition  of  ac- 
ceptance and  final  payment. 

Much  stress  is  laid.  In  argument,  upon  that 
provision  of  the  contract  which  required  all  ma- 
terials received  at  the  yard  for  use  in  construct- 
ing tbc  steamer,  to  be  distinctly  marked  witli 
the  letters  U.  8.,  and  declared  that  they  should 
become  the  property  of  and  belong  to  we  Unit- 
ed States.  But  it  does  not  follow,  because  the 
materials  provided  for  that  use  were  declared 
to  be  the  property  of  tbe  United  States,  it  was 
intended  that  they  should  remain  so  after  be- 
coming port  of  the  structure.  Such  a  precau- 
tion might  well  have  been  suggested,  as  a  se- 
curily  against  adivcrsionof  the  materials  to  any 
unauiliorized  use,  or  to  preserve  the  materials 
to  the  United  States,  in  case,  by  reason  of  the 
fsilure  of  the  work  or  from  any  other  cause, 
they  should  not  be  used  in  the  I'essel.  Indeed, 
as  IS  remarked  by  tbe  learned  Judge  who  de- 
livered the  ojiinioD  of  the  Court  of  Errors  and 
Appeals  in  this  case,  tbe  express  declaration  that 
defined  the  property  In  the  unused  materials, 
seems  to  exclude  the  implication  sought  to  lie 
raised  as  to  the  property  in  the  unfini^ed  ship; 
for  the  inference  is  obvious,  from  the  particu- 
larity of  such  a  provision,  that  the  larger  inter- 
est would  not  be  left  to  mere  intendment. 

There  are  two  other  pro  virions  of  the  contra*^, 
which  seem  to  us  conclusive  of  the  queedon 
and,  in  a  sense,  adverse  to  the  construction  of 
thejilalntifls  In  error. 

The  first  of  these  is  that  which  required 
Stevens  to  execute  and  deliver  a  mortgage,  in 
lieu  of  other  security,  fur  the  faithful  perform- 
ance of  tbe  contract  on  bis  part,  on  all  tbe  land. 
docks,  wharves,slips  and  all  their  ajmurtenances 
belonging  to  and  embraced  within  the  establish- 
ment at  Hoboken,  New  Jersey  ,at  which  the  war 
steamer  was  to  be  constructed,  with  power  to 
the  mortgagee  to  enter  upon  and  sell  the  same 
in  case  of  failure  on  the  part  of  Stevens  to  ful- 
fill his  part  of  the  contract,  or  so  much  thereof 
as  should  be  necessary  to  complete  any  deficien- 
cies on  bis  part. 

Tbc  taking  of  this  security,  as  an  Indemnity 
to  the  United  States,  assumes  the  anticipated 
possibility  that  the  failure  mlglit  he  total,  eo 
that  tbe  vessel,  when  offered  fordelivery.  might 
be  altogether  rejected.  And  it  does  not  detract 
from  the  force  of  this  conclusion,  that  the  alter- 
native provides  for  completing  deficiendea,  if 
they  should  prove  to  be  remediable;  for,  in  that 
case,  the  United  States,  at  its  option,  might  ac- 
cept the  vessel,  thus  becoming  Invested  with  Uie 
tide,  and  make  good  its  defidendes  out  of  this 
security. 

The  other  feature  of  the  contract,  which  cor- 
roborates this  view,  Is  that  which  provides  that 
final  payment  for  the  steamer  shall  be  made 
only  upon  tbe  certificate  of  examiners,  to  be  ap- 
pointed for  that  purpose,  that  in  her  cousbuo- 

loc  r.  K 
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'''^nit  of  Lewli  County,  Hiswu- 

■^nc,  on  the  lOth  day  of 

'  "m}  Jane  ID,  1871, 

n.  H.  Simp- 


.lisfamilv 
>  the  land, 

ubmary  11, 

34tb  day  of 

<>t  occuntelj 

1  the  property 

I'd  was  mafle  to 

.ly  of  December, 

•  >r  record  on  the 

nth.    The  proper- 

'  I  i>roTements  there- 

.ctioQ,  when  U.  8. 

noser,  at  the  sum  of 

^md  benefit  of  the  ex- 

;()  Ihe  balance  of  the 

[  utions  were  relumed 

1<I    received  from  the 

'or  the  use  and  benefit  of 

-<i  behalf  he  bid  oft  the 

I*  commenced  on  the  80th 

It  proceeds  upon  tfae«e 

I'liperty,  so  conveyed  to  Mrs. 

rhnsed  and  paid  for  with  (he 

MDd,who  caused  the  title  to  be 

:io,  with  the  fraudulent  Intent 

liiy  hiscredilors;  that  after  the 

illiama,  beinc  iosolveot  and  in 

contraictinfr  future  debts,  did, 

' '  hinder,  delay  and  defraud  his 

•■iiag  and  future,  and  for  the  pur- 

:iig  liis  means  tieyond  the  reBCh  of 

'  ith  the  knowledge,  consent  and  ap- 

.M  wife,  and  out  of  hia  own  means, 

.   make  valuable,   permanent   and 

i  <y  reJcctliiB  a  talae  and  impoaslble  part,  a 

.iwrlptlon  remains,  tho  false  part  will  be 

.  iiDd  the  deed  beld  good.    Tubtn  v.  Qate^ 

'.  Ark., U8;  AoderBon  v. IJoiuhmaii,  1  Uleb- 

I  V.  OordoD,  U  Me.,  IX;  WaJe  v.  Deny,  U 

i;;  Weadell  V.  JacluoD.S  Wcnd.,in):  S.  c.i|S 

i"-v.,  sas;  HajrmoDd  T.  Coffey,  5  OregoD,  laE: 

'  r  V.  Toirey,  37  N.  J,  L.,3Se:  Bond  v.  Pav,  Is 

L.  »:  Sbewalter  v.  Plrner,  SS  Uo.,  HB;  Voee  v./ 

.Jy.2  GreenUBK;  S.  C,  U  Am.  Dec.  101 ;  Worth-' 

■■la  V.  Hylycr,  ^  Man.,  IM:  9eaman  v.  Hose- 

.m.Illlarb..tU^:  Hathawav  v.  Power,0HlU,«8! 

ivln  v.  Proprleton,fiMet..l5:  B.  C..S8  Am.Ovc, 

N'o  pan  vUJ  be  rejected  ir  all  can  stand  tnfrether 
Mi'iTlck  v.HopkInB.:SMe.,IlTi  Lanev.  Thompaon, 
i3N.  H..anj  aobertwar.  lloMoti,SBTox..uC 
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Mr.  Juttiee  Wooda  delivered  the  opinion 
of  the  court: 

This  was  a  biU  in  equi?  filed  bj  Richardson, 
the  appellant,  to  compel  the  specific  perfomi- 
once  <a  a  contract  relaiing  to  lands  between  bim 
and  Hatdwick,  the  appeflee. 

The  contract  opened  with  a  description  of  the 
lands  to  which  It  related,  and  then  proceeded  bh 
follows  1 

' '  The  above  described  lands  have  been  pur- 
chased by  me  under  an  omngement  with  Arthur 
B.  Blchardson,  as  follows:  it  is  underHtood  that 
said  Richardson  may  became  equally  interested 


an  equal  share  of  all  exi>endituree  made  by 
tnefortaiesorany  other  purpose,  and  also  ten 
per  cent  interest  on  all  capital  furnished  by  me 
ui  connection  with  his  half  interest.  It  is  fur- 
ther understood  tbat  the  purchase  price  of  the 
lands  bought  of  T.  H.  Eaton  is  to  be  reckoned 
at  |10  per  acre  and  the  terms  of  the  above 
agreement  are  limited  to  two  years  from  this 
.data.  Said  Richardson  is  to  pay  one  half  his 
share  in  one  year,  and  the  balance  in  two  yean. 

Au>ENA,  Oct.  1st,  1868. 

Arthur  R.  Richardson  may  cut  timber  on  the 
within  described  lands  on  the  following  terms: 
he  is  to  pay  ((l.SCH  one  dollar  and  a  half  per 
thousand  feet,  board  measure,  for  all  timber  cut 
by  him,  and  he  further  ^iices  to  cut  not  less 
than  twelve  (13)  thousana  feet  from  each  and 
every  acre  on  which  be  may  cut  any,  or  in  the 
event  of  his  not  doing  so,  be  agrees  to  pay  for 
twelve  thousand  feet,  the  same  as  though  that 
[CBS]  amount  bad  been  cut  by  him.  The  logs  are  to 
be  holden  for  the  stumpage  and  to  be  hla  when 
paid  for.  It  being  understwid  that  payment  is  to 
be  made  for  the  same  when  tta^  come  into 
maAet 

B.  C.  Harowick, 
"  Arthdb  R.  Ricbakdsoh. 

Alptera,  Oct.  Ist,  '68." 

It  is  not  disputed  tbat  before  the  date  of  this 
contract,  Harawick,  the  appellee,  had  pur- 
chased the  lands  described  therein,  had  paid  for 
them  in  full  out  of  hts  own  means,  and  had  re- 
ceived a  deed  therefor  In  hia  own  name.  Prior 
to  October  1,  1670,  the  date  at  which  the  two 
years  mentioned  In  the  contract  expired,  Ricb- 
ardtoon  bad  cut  timber  on  the  lands 


le  considerM  a  payment  on  the 
he,  up  to  the  date  mentioned,  had  made  no  pay- 
ment whatever  thereon.  On  or  just  before  Oc- 
tol»er  1,  18T0,  bv  a  verbal  contract  between 
Richardson  and  Hard  wick,  the  time  for  the  pay- 
ment by  Richardson  of  the  half  of  the  price  of 
the  lands  waeextended  to  October  1, 1671;  but, 
up  to  that  time,  he  made  no  payment  on  the 
lands,  and  never  made  any  payment  at  any  sub- 
sequent time  and  never  tendered  any.  In  the 
meantime,  Hardwick  was  selling  timber  off  the 
lands  to  other  parties,  and  in  the  year  1872  sold 
all  the  lands  themselves  except  IBO  scree.  The 
contention  of  Richardson  now  is,  that,  after 
crediting  upon  the  contract  one  half  the  amount 
received  by  Hardwick  for  timber  sold  and  for 
lands  sold,  the  half  of  the  purchase  money  and 
other  expenses,  which  he  was  to  pay  in  case  he 
became  equally  interested  in  the  lands,  has  been 
satisfied,  and  tiiat  he  is  entitled  to  stiare  equally 
146 


of  the  lands  remaining  unsold. 

But  it  was  not  until  May  o:   ~      , 
Rlchardeon  ever  intimaied  to  Hardwick  that  be 


atiTMaT  or  June,  1874,  that 


claimed  an  interest  in  the  lands,  and  his  clsim 
was  then  peremptorily  denied  by  Hardwick;  uid 
it  was  Dot  imtil  be  filed  the  bill  in  this  case, 
December.  10, 1876,  that  Richardson  erermade 
any  definite  demand  on  Hardwick  for  an  ac- 
count of  theproceedsof  the  sales  of  timber  end 
lands,  or  foraconveyanceof  the  undivided  half 
of  ibe  lands  remaining  luisold. 

Upon  final  hearing,  upon  tbe  pleadings  and 
evidence,  the  circuit  court  dismissed  l&  biU, 
and  the  complainant  appealed. 

The  rights  of  the  parties  must  be  governed 
by  their  contract  in  writing  cnlcreo  Into  on 
October  1.  1868.  All  their  previous  negotia- 
tions resulted  in  that  contract,  and  it  was  never 
subsequentiy  changed,  except  by  the  verbal 
agreement  to  extend  for  one  year  the  tine  al- 
lowed by  it  to  Richardson  to  refund  to  Hard- 
wick one  half  the  purchase  money,  expendi- 
tures and  Inns  paid  by  him. 

give  any  weight  to  the  assertion 


ceeds  of  timber  sold  from  the  lands  should  be 
indorsed  upon  thecontract  as  pavments  made  by 
him  thereon.  It  is  a  matter  in  dispute  between 
the  parties  whether  any  such  understanding  cs- 

If  it  were  competent  to  prove  such  an  under- 
standing by  parol,  tbe  burden  of  ^oof  would. 
be  on  iScharoson  to  eetablirfi  it.  Richordscn, 
in  his  testimony, affirms  tbe  existence  of  this  un- 
derstand) ng^and  Hurdwick,  in  his  testimony, 
deni(«  it.  We  think  tbe  other  testimony  in  the 
case  leavee  the  preponderance  of  evidence  on 
this  point  with  tiie  defendant. 

But  evidence  to  establish  this  UDderstanding- 
is  clearly  inadmissible.  In  respect  to  this 
matter  the  cor'ract  is  free  from  ambiguity.  It» 
plain  meaning  is  that  Richardson  was  to  make 

nment  directiy  to  Hurdwick,  in  money,  of  one 
( the  amount  paid  by  the  latter  on  the  lands. 
It  is,  therefore,  not  competent  to  show  by  parol 
that  payment  was  to  tie  made  in  some  other  ■way 
than  ttiat  specified  in  tbe  written  instrument. 
"     ■         BanJc,  liPet.,  201;  SpeeMv.  Htneard, 


to  viriting  by  the  parties,  we  are  clear  that  Rich- 
ardson is  not  entitied  to  the  relief  prayed  for  by 
his  hill. 

The  written  contract  gives  him  the  privilege, 
or,  as  counsel  call  it,  an  "  option,"  to  liecome 
equally  interested  in  the  lands  by  pnying  one 
half  the  purchase  money,  etc.,  written  two  years 
after  its  date.  The  contract,  of  itself,  did  not 
vesthimwithany  interest  or  estate  in  the  lands. 
It  merely  pointM  out  the  mode  in  which  he 
might  acquire  an  interest,  namely:  by  paying;  a 
certain  sum  of  money  within  acertain  time.  He 
did  not  pay  the  money  within  the  time  limited  by 
the  contract,  and  has  never  pdd  it  or  any  part 
of  it,  and  eighteen  months  before  the  com- 
mencement of  this  suit,  Hardwick  gave  him  no- 
tice tbat  bis  option  to  purebase  bad  been  lost, 
and  told  him  that  he  had  DO  interest  in  tbe  landa, 
106  V.  S. 


WA1.L.ACE  V.  Pedtibld. 


li  4  diar  tnm  tl 


iMot  the  contract  that 


«  ftDj  ahkR  ID  the  lands  or  to 
-mtooKj.  The  contract  gave 
c  of  a^lon  agalDst  Richard- 

.__      la  not  boond  lo  become ioler- 

aftdln  tke  laBd«,ortopayaDy  money  thereon, 
-■ —  *--  -•- -e  to  do  ». 

«■  nnilsteTsl  contiscts,  it  ie  only 
m  had  the  benefit  of  the 
B  for  which  be  baifaiued  that  be  can 
■      ■    iMT.iepMnaan.ITLJ.Eich., 
Ul,  n  Q.  B.,  858;  MorUm  v. 
T  Ad.  A  EL ,  88;  Kennavmy  v.  Trdeitzan, 
'^  Jc  W  .  SOI. 

la  ILm  cBoe,  RicbardKin  hnrine  failed  to  pay 
^r  ■oory  tx-  any  part  of  it  within  the  time 
'rwBd.  ibe  pd  rilese  accorded  him  by  the  (.-on- 
;aa  «aa  at  an  tod,  and  all  the  rights  under  it 

TV  dn-rar  of  ti't  CircuU  Court  dumitnny  tht 
•''  na.  tiurrftr/rt,  ri^t,  and  mtut  beaffrmed. 
Trt>v*i.  Test: 

J^H_  H.  HcKcooey,  Clerk.  Sap.  Court.  C.  9. 


tOKEXT  M.  WAIXACE.  Public  AdminlB- 
BMKVof  LzviaCoirxTT,  MiaeouRi,  In  Charge 
rf  the  EMaie  of  Wn.iJAM  T.  Williams,  Dc- 
(w>d.  an>  8ARAB  C.  TTILLIAMS, J;^., 

vM  Sl  PENFIELO  ajto  FIRST  NATION- 
AL BAXE  OF  QUINCY.  ULINOIfl. 


c  8.  C  U  Otu>.  MUM.) 


JO  be  oonvpyBd,  t^ 

>d  It  the  dewiipUcRi  la  such  u  (o 
ja  doubt  of  tbe  laad  Inleodtid. 
-Tcrmiwc  by  ■  pemn  to  deU  1« 
McndttOf*.  rrmudulent  per  k  ; 

m,  ai  to  nitamuMit  oredlton. 

k>B>s^  tB,^iie<urBrtiaaiirliit«atloDalfrau(~ 
r  ««  •^■vt  M  Ito  dOTcnDce  to  to  hinder  or  d( 
MB«V  ocdttfln,  K  !■,  M  lu  them,  Invalid. 

[So.   10.) 
rf  <W.  J«,  J«£?.    tkriJtd  Sot.  S7, 1882. 


T^jjmtrj  maA  factiof  the  CMe  appear  in  the 
•««B^rai  of  (he  caae  bj  Mr.  Jvitiee  Hftr< 


In  the  Circuit  Court  of  Lewla  County,  Hissou- 
rl,  three  ludgments :  one,  on  the  luih  day  of 
Hht,  1878,  upon  a  note,  dated  June  10,  1871, 
and  dirned  by  J.  R.  Harris  &  Co.,  O.  H.  Simp- 
son, W.  Y.  WiUlams  and  R.  N.  Blackwood; 
and  the  others,  on  the  5th  day  of  March,  1B74, 
upon  notes,  dated,  respectivelj,  July  10.  June 
3,  and  July  8,  1871,  and  each  signed  by  J.  R. 
Harris  &  Co.,  G.  H.  Simpson,  W.  Y.  Will- 
iams, J.  A,  Hay  and  John  Bialer. 

The  La  Qrange  Savings  Bonk  of  HlBsouri  le- 
coTcred,  in  the  same  court,  against  Williams 
and  others,  two  Judgments,  each  on  May  13, 
1873,  upon  two  notes;  one  for  91,08fi.2S,  dated 
Au^st  14,  1871,  andsigned  by  Q.  H.  Bimpeon, 
W.  Y.  Williams  and  R.  N,  Blackwood ;  the 
other,  upon  a  note,  dated  February  1,1872,  and 
signed  by  Q.  H,  Simpeon,  W.  Y.  Williams, 
John  S.  Motter  and  J,  A.  Hay. 

Upon  tbeso  various  Judgments  executions  is- 
Euod,  and  were  levied  upon  a  tract  of  land.  In 
Lewis  County,  Missouri,  containing  forty-two 
acres,  and  occupied  by  Williams  andhisfamily 
HB  their  residence.  The  legal  title  to  the  land, 
at  that  time,  was  in  the  wUe  of  Williams.  It 
was  conveyed  to  her  by  deed  of  February  11, 
1886.  duly  filed  for  record  on  the  24th  day  of 
February.  1868.  The  deed  did  not  accurately 
descritie  the  metes  an  dbounda  of  the  property 
intended  to  be  conveyed  and,  in  order  to  cor- 
rect the  ilescription,  another  deed  was  made  to 
Mrs.  Williams  on  the  13Ui  day  of  December, 


levied  on,  with  nil  the  improvements  Ihere- 
were  sold  at  public  auction,  when  U.  B. 
field  became  the  purchaser,  at  the  sum  of 
$25,  "In  trust  for  the  use  and  benefit  of  the  ex- 
ecution creditors."  As  to  the  balance  of  the 
judgment  debts,  the  executions  were  returned 
unsadsfled.  and  Penfleld  received  from  the 
sherlfl  a  deed,  in  trust  for  the  use  and  benefit  of 
the  creditors  in  whose  behalf  he  bid  off  the 
property. 

The  prescntsuitwBS  commenced  on  the  80th 
day  of  June,  1875.  It  proceeds  upon  these 
grounds:  that  the  property,  so  conveyed  to  Mre. 
Williams,  was  purchased  and  paid  for  with  the 
meansof  the  husband. whocaused  the  title  to  be 
placed  in  her  name,  with  the  fraudulent  intent 
to  hinder  and  ''elay  hiscreditors;  that  after  the 
conveyance  Williams,  being  insolvent  and  in 
expectation  of  contracting  future  debts,  did, 
with  intent  to  hinder,  delay  and  defraud  his 
creditors,  eiisling  and  future,  and  for  the  pur- 
pose of  placing  his  means  beyond  the  reach  of 
creditors,  with  the  knowledge,  consent  and  ap- 
proval of  bis  wife,  and  out  of  his  own  means, 
escluaively,    make  valuable,   permanent    and 


1  r.  S.  i»  Wbeat.).  St. 


:>t  bp  aooeTlalned    C 


ip«  •    T  >■■  ■    M  MivMT:  bl^  V.  Whl 

«.  «     «'«>a<]i.]lflCtiuiB.a7fi..M;  ] , 

'._■  i>ab..aC:i<tarklef<>rTl  V.  Bailer,  SIIIL.SBI. .- 

n  Ibe  dCKTlplloii  do  nnt    loKtoii  r 

---  ' -> avuKlcd  ,r ~ 

.  ._ ,r»;  lioB-  I  Wn>. 

M:  fUrrer  r.  Mitch- !  3H. 

foivtar.  Ua*.  tSl.     I     No  Hit  will  be  i«)ected  If  all  ean  stand  tiipptliet 

-■■--      "  u.    Ili>rTl«kT.I]oplil[U.2)Me.,aT;  Lane  v.  ThomnOD, 

!«N.B..KD;  BabenaonT.Mo«OD,»Tez.,»er    ; 


D  br  rejecting  a  false  anil  Iropoaslble  part,  a 
deaciiptlun  remains,  tbo  false  part  will  be 
I  ami  the  di»d  held  jfood.  Tubba  v.  ()at»- 
IArk.,I»:  Audcraonv.  Dou(rhmaii,7Ulcb., 
I  v.  GiirdoQ,  a  Ul'.,  «G;  Wade  v.  Ucrav,  U 
:  Wendell  v.Jai'kfon.a  Wend..  1«;  S.  C,  2! 
c.  e»;  Harmoad  v.  Coffer.  S  OreiroD.  IS: 
V.  Torrev,  ffT  N,  J.  L..  WB :  Bond  v.  Fay.  Vt 
S:  PhewHlIer  r.  Plmcr,  AE  U0..ZI8;  Vose  v.f 
.XOreenL,  mi;  a.  C,  11  Am.  I>oc.,  101 ;  Worlli-' 
I  V,  Hvlycr,  4  MuB.,  IM:  Seaman  v.  Mogv- 

n  Barb.,  tW ;  Hatbawav  v,  Power.fl  llllj,  ife; 

Helvlu  V.  Proprlehin,  E  Jlet.7u :  B.  C.  38  Am.  boK,, 


•m  Vt  Otto. 
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expensive  improvemeDUon  tlic  land,  to  the  in- 
jury of  his  creditors;  that  the  wife  accepted  [be 
coQTeyaDce  with  luiowledee  and  notice  of  tbe 
fraud  imputed  lo  ber  huslMnd.  and  confcder* 
ated  with  tiim  to  cheat  aod  hinder  hiscredilors 
by  withholding  from  them,  as  well  tbe  land  aa 
all  the  moneys  invested  in  its  purchase  and 

Tbcpraj'erofthebill  is.  that  the  conveyance 
to  Mrs.  Williams  be  declared  inoperative  against 
the  creditors  of  the  husband,  and  that  the  title 
to  the  land  be  decreed  to  and  vested  in  Penfield, 
in  trust  for  the  execution  creUiiore,  and  tliat  iie 
be  decreed  possession  thereof  for  their  use  aud 
benefit;  tliat  if  the  deed  cannot  be  declared  in- 
operative, aa  lo  creditors,  ilien  that  the  amount 
expended  by  Williams  in  the  im^rovetuent  of 
the  land  be  declared  a  charge  and  incumbrance 
thereon  in  favor  of  his  creditors. 

The  material  allegations  of  the  bill  are  denied 
in  tbe  answer  both  of  Williams  and  hia  wife. 

The  circuit  court,  upon  final  hearing,  de- 
creed all  the  ri^ht,  title  and  interest  of  both 
Williams  and  hia  wife  in  tlie  land  be,  witliout 
further  conveyance,  vested  in  Penfleld  in  tnisl 
for  tlie  banks,  and  liiat  possession  i>e  forth- 
with delivered  to  hiro.  From  ttiat  decree  the 
present  appeal  is  prosecuted. 

Memt.  F.  M.  CoelavB,  W.  H.  H»teh  and 
EpP^  Htmtoiit  for  appellants. 

Mettr».  John  D.  S.  Dirden  and  S.  8.  Lipi- 
eomb,  for  appellees. 

raaoi        ^'''  ■'■"'i^  Harl»n  delivered  the  Opinion  of 

A  very  careful  scrutiny  of  tbe  record  has 
brought  our  minds  lo  the  conclusion  that  the 
decree  cannot  be  sustained.  That  the  land  de- 
scribed in  the  conveyances  to  Airs.  Williams 
was  purchased  and  paid  for  by  her  husband, with 
his  means  delusively,  and  that  the  purchase 
was  made  with  the  mtentiou  of  immediately 
Improving  the  land  and  making  it  the  perma- 
nent residence  of  himself  and  family,  are  facts 
clearly  estabiislied  by  the  evidence.  Indeed, 
they  are  substantially  admitted  in  the  answer 
of  ooth  Williams  and  his  wife.  But  the  evi- 
dence ftdls  far  short  of  establishing  fraud  upon 
the  port  of  Williams,  either  in  causing  the  con- 
veyance to  be  made  to  bis  wife,  or  in  using  his 
means,  to  the  extent  that  he  did,  in  improving 
the  land.  The  facts  arc  entirely  consistent  vHth 
an  honest  purpose  to  deal  fairly  with  any  cred- 
itors be  then  had,  or  mi^ht  thereafter  have,  in 
the  ordinory  course  of  bis  business.  It  Is  true 
that  Williams  was  somewhat  indebted  at  the 
time  of  tills  voluntary    settlement    upon    his 


wife,  but  hi.s  indebtedne.'^s  was  not  such  in 
amount  or  character  as,  taking  into  considera- 
tion the  value  of  his  other  property  inierestp, 
rendered  it  unjust  to  creditors  existing  or  fut- 
ure, that  he  should,  out  of  his  income  or  estate, 
iirovide  a  home  for  his  family  by  improving  the 
and  in  question.  When  the  conveyance  was 
made  to  the  wife,  ns  well  as  during  all  the  pe- 
riod when  the  land  was  being  improved  by  the 
erection  of  adwelling  and  other  houses  thereon, 
he  bad,  according  to  weight  of  evidence,  prop- 
erty which  creditors  could  reach,  exceeding,  m 
value,  oil  his  existing  indcbledneKs  by  several 
thousand  dollars.  He  was  engaged  in  active 
business,  with  fair  prospects,  good  credit  and, 
as  we  may  infer  from  the  record,  of  sn  unsul- 
lied reputation.  His  indebtedness  existing  at 
tlie  lime  of  the  settlement  upon  the  wife,  as  well 
as  tiiat  which  arose  during  the  period  when  the 
improvements  nere  made,  was  subeequently, 
and  without  unreasonable  delay,  fully  dis- 
charged by  him.  The  improvements  were  com- 
mented in  18S8,  and  were  all.  with  trifling  ex* 
ceptions,  completed  and  paid  for  before  the 
close  of  the  summer  of  1899.  So  far  as  the  rec- 
ord discloses,  no  creditor,  who  was  such  when 
the  settlement  was  made  or  while  tbe  improvc^- 
ments  were  going  on,  was  hindered  materially 
by  tbe  withdrawal  by  Williams,  from  his  tnesns 
or  business,  of  the  sums  necessary  to  pay  for  the 
land  and  the  improvements.  Those  wno  seek, 
in  this  suit,  to  impeach  the  original  settlement, 
or  lo  reach  tlie  means  invested  by  the  buBband 
in  improving  the  wife's  land,  became  creditors 
of  the  former  sometime  after  the  improvements 
(with  slight  exceptions  not  worth  mentioning) 
had  been  made  and  paid  for.  If  they  trueted 
the  husband  in  the  belief  that  he  owned  the 
land,  it  was  negligent  in  them  bo  lo  do,  for  the 
conveyance  of  February  11,  1868,  duly  ac- 
knowledged, was  flled  for  record  within  a  few- 
days  after  ita  execution.  The  circumstance  that 
the  original  deed  did  not  give  an  accurate  de- 
scription of  the  land  intended  to  be  conveyed, 
ougnt  not  to  be  permitted  to  defeat  the  original 
settlement  upon  tbe  wife;  this,  because  the  de- 
scription was  such  as  to  leave  no  one  in  serious 
doubt  that  the  land  intended  to  be  conveyed 
was  tbe  identical  land  now  in  dispute.  There 
is  no  intimation  in  the  pleadings  tnat  the  banks 
supposed,  when  contracting  with  Williams  or 
when  accepting  from  others  commercial  paper 
upon  whicn  his  name  appeared,  thatthedeedof 
February  11,  1898,  described  land  other  than 
I  thst  upon  which  Williams,  after  that  date,  re- 
sided. On  the  contmry,  the  amende^  bill  pro- 
ceeds, in  part,  upon  the  ground,  diBtincIly 
stated,  that  the  land  intended  to  be  conveyed 


Whon  effect  oannot  be  glvea  to  the  vhole  deeciip- 1  sufflclentJy  olesr  to  idraitif  y  tbe  thing  Intended 
._.!. j.a_, 3-._j ...     .... i-TBTttntccL    Morton  V.  Jaotsor  '" —  -  "    - 

C,  40/       -        —    ■     ■ 


Blven  lo  the  whole  deecrlp- 1 

de&nlte  ana  fliod  prevails.  Jobnson  | 
V.  Mcsiuiiin,  1  StrotL,  113;  Den  v.  GraiiBin,  1  Dev.  A 
B.,  TB:  S.  C,  £;Ain.Deo.,  aSB:  Ablmct  v.  Abbott.  53 
lie.,  856;  Qalra  v.  Lewis.  7  Vt..  6U:  Ptercy  v.  Cnui- 
dall,84CaL,Sa«;  Vance  v.  Fot^ 34 CaL, 4» ;  Reedv. 
aplcer,  ndu..  ST;  Bun  v.  HllcheU,  ffl  Tax.,  £811. 

A  dceorlptlon  by  a  koown  meridian  will  prevail 
ovcrthatbyacouutv.   Blcicmon  v.  Wood,  SB  ni.,  ffi>. 

A  mort^rese  la  void  If  It  falls  to  state  tbe  township 
or  range,  or  tbe  oountr  or  State  in  wliicb  tbe  lend 
Isaltuate.  BOfdv.BUls,llIowB,<)T;CiCK)branv.Dtt, 
«Iiid.,287. 

An  omlasioD  of  a  township  and  ranse  In  desorits 
lns  land  may  bo  supplied  by  parol  erldeaoe.  Foute 
v/t&rman,«HlsB.,66a 

The  addition  of  false  or  mistaken  desoripttooa  in  a 
deed  will  not  frustrate  tbe  scant  If  there  are  otbera 
148 


o.  I...  <u  Am.  Dec.,  IIR ;  Jaokaon  V.  Harsli,  fl  Cow..  2)M ; 
McNauKhtoD  v.  Loomte,  IB  Johns.,  SI:  Loomla  v. 
MeKauKhtun.  18  Johns.,  UB:  FUi  v.  Hubbard.  £1 
WendirSffi;  HuU  v.Faetor,  T  Vt.,  100;  Andrews  v. 
Hurpby.  1£  Oa..  4S1;  Qfliaon  v.  BosT,  £8  Ho.,  4T8; 
Coolev  V.  Warren, 68  Ho,.  IMiHyeis  v.  ladd,  » In.. 
41S ;  Kriise  v.  Wilson.  TV  lU.,  SSSTEEslertoD  v.  Brad- 
ford, 12  Ohio.  mS :  Dotue  v.Wilioutt,  IS  Grar,  908. 

A  partlculai-  d««cirlptlon  will  oontiol  a  seneral  de- 
scription of  tbe  same  tniot.  FliUllpt  v.  Porter,  t 
Ark..  18;  B.  a.  98  Am.  Deo..  448. 

A  mistake  in  tbe  deaoijption  wlU  not  vitiate  a  deed, 
If  II  Ig  nevertlieleM  sufllcieDt  to  asoertsln  the  lend 
Intended  to  be  conveyed.  Clark  v.  Hunyan,  St 
Pick.,  410 ;  B.  C  3g  Am.  Dec.,  na. 
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\-  '_*'  eked  WIS  tte  bud  now  in  dimulc,  and 

it/  tte  onlj  puiptMe  of  tbe  deed  of  December 

.•;i.  w»a  to  MJjiect  the  emmeoua  dc«crip- 

:  u  UK  deed  of  1868. 

Aa  cAon  i«  made  to  show  that  some  of  the 
>  :<•.  (TidMoed  by  Ute  notea,  upon  which  the 
Mikfotacained  Judgment, existed  when  the  con- 
•vviaee  of  tSW  vaa  execuUd,  or  when  the  im- 
^•nrmaaa  in  qucMina  were  made.  Bui  the 
•TidcMC  fanuHKa  no  bsKig  for  aucb  a  coi>i«n- 
-  I  cnxpt  aa  lo  tlie  note  for  (1,635.35,  exe- 
-.k<j  AozofK  14.  1H71,  by  Q.  B.  BimpwiD.  W. 
I  WObuBs  and  R.  K.  Btackwood,  and  held 
":  tkr  La  Oraue  Savings  Bank.  As  to  that 
B».  tkt  pmMFnt  of  Uw  bank  staler  that  in  it 
>>•  mupd  a  prior  note  for  #800  or  fl.OOO, 
!!<nbr  Ibe  pvtiea  laat  named  inl6a6orl867. 
la  ka  evidence  ahowv  that  he  U  not  at  all  clear 
«  ^Md*e  in  Us  reooUectiong  upon  the  subject; 
ud.  Mnrtimr  to  tbe  decided  preponderance  of 

■tick,  i  b  daimcd,  was  merged  in  thst  of 
isciK  14,  18T1-  Tbe  proof,  upon  this  point, 
Mm  to  qnUe  certain  tiiat  no  part  of  the  debt 
■TitMM  by  tfaMi  Dota  existed  against  Willianu, 
^U.  m  sorety  f (»  Simpson,  ne  signed  that 

Tm  |aiiMl[il)a  of  taw  which  must  determine 
f  tbe  parties  are  veil  established  by 
H  of  tbe  Suprenie  Court  of  MiasourC 
tr,  11  Mo.,  648,  that  court, 
An  fCMaiUng  tbat  the  question  as  to  what 
r  a  vtdnntary  conveyance  void  as 
aiKkr  the  Stainte  of  Eli7.abeth, 
h  tbe  Miaaouri  Statute  wss  borrowed, 
1^  Ilk  miaii  mocb  discuaaion,  and  been  tbi; 
mkft%tt  eoBtndictory  o[^ions,  sold:  "  Some 
«w^  mmk*  an  indebtednaM  per  te  evidence  of 
■  '  f  credilon.  Others  would 
?e  of  the  kind  to  be  Judfted 
ind  from  them  infer 
e  of  fraud  in  each 
Without  determining 
xixtiog  creditors,  we  may 
thai  all  tlie  caaee  will  warrant  the 
•  Tohmlary  conveyance  as  to  sub- 
^ivaa  rtedttora.  mlthongh  the  party  be  em- 
stw^t^A  M  Otr  time  of  its  cieculion,  ih  not 
•aaift-jlrBa  ptr  te  »»  io  them;  but  the  fact. 
■  k>«k*«  It  !■  fraodaient  or  not.  Is  lo  be  dcter- 
'  -^  I  tm^  all  the  rirrumittances.  I  do  not  ksv 
:  tbe  fact  of  lodelHfdneM  is  not  to  wei^n 


n  of  the  qiuedon  of  fraud  ._ 
^%  ^■«^  lait  thai  it  is  not  coDcIusive."  In 
a*  bw  <aM  td  Fame  v.  Stanton.  59  Mo..  l!i», 
mf  «nr  roan,  white  quoting  approvingly  the 
■afMiV  JoM  riwd  from  l^pprr  v.  Carter,  aaid 
■A±i  ikt  -  Ihwuine  U  well  aeliled  tbat  a  volun- 
'i<r-  -  j«nyaacr  \n  a  penvn  In  debt  is  not.  as 
U  mutor*.  fnudnlent  per  te.  To 
■dolnit,  as  to  nibseooeut  credltorg, 
be  pfoof  of  actoal  or  inlenUoDal 
±»  to  cmlilon  existing  at  the  time,  if 
~  *  ~  ~>iian  of  tbe  conveyance  arc 
»i  them.  It  may.  as  to  them, 
d  as  Invalid,  bat  no  such  rea- 
>  -am  W  urfnl  in  britalf  of  ihoae  who  be- 


^aap  i:  hudal 


i  ^t-  a>  drfiiwd  tl 


Nroatrol  then 


.  Nei- 


e  wife  Dor  the  wlth- 
I  tf  lb*  hMshand'*  means  from  his  bual- 
■rv  'v  ttv  fmctt  of  bnproving  the  land  Be^ 
.-.  i^mm  Ihn  wife,  had  the  effect  and  Dpenuion 
—  :«  urm 


to  hinder  or  dcf  rau  .1  his  then  exiettog  credilon. 
Nor  does  the  evidence  Justify  tbe  conclusion 
that  the  conveyance  was  executed,  or  tbe  im 
provemente  nude,  with  an  intent  to  hinder  or 
defraud  either  existing  or  subsequent  creditors. 
Giving  full  weight  to  aU  the  circumsiancee, 
there  is  no  reason  to  impute  fraud  to  tbe  bus- 

TAe  decree  it  reverted,  icilk  direettont  lo  dit- 
mitt  the  bat. 
Tnieoopy.  Teat: 

James  H.  McEenner.  Clerk.  Elup.  ComtiU.S. 


CouPAST,  LuoTBD,  Claimant,  Appt, 

SERGEANT  J.  QUICK,  Libelant,  kt  al 
(Bee  8.  C,  "  The  TTtrada,"  1«  Otto,  lU-UO.) 


■1.  Ad  ooeao  steamer  etarUnir  from  a  crowded  site, 
the  motJOD  of  ber  propeller  oaused  a  oanal-boat  to 
break  her  fastenings  and  swInBsrouod  vaiDsttha 
propeller.  wbereOr  she  was  siink.  Hdd,  that  the 
steamer  was  In  fault  for  not  bavtng  a  lookoat  at 
ber  stem,  by  whom  the  peril  of  the  ouutt-tK)atoould 


prevent  tbe  ooll 

i.   If  towace , 

tram  a  orowded  aUp 


o  stop  the  propeller  and 

Decessary  to  extrWate  a  larf* 

~ded  aUp  or  hartxir  without  In- 

it  should  bo  employed. 

louah  powerful  maablnei,  like  those  of 

and  looomotlTce,  may  produce  Incidental 

ilenoea  for  which  there  Is  no  remedy,  yet 

ty  should  t*e  BO  managed  and  operated  as  to  do 

>  least  possible  Injury  oonalgtent  wHh  tbelr  Bub~ 


Inoonveulenoea  fi 
the]    ■ 


the 

t.  TiionB  In  charge  of  the  oanal-boat,  In  thk  case, 
having  done  all  that  reasonable  prudence  requlied 
of  tbem.  by  properly  fastening  ttfelr  boat, were  held 
free  from  blame. 

[No.  58.] 
Arffued  Oct.  SO.  31,  ISSS.  Deeided  JVbr.  *7,  JSSt. 


York. 

The  history  and  facts  of  the  case  appear  it 
tbe  opinion  of  the  o"  "^ 


Mr.  JutUee  Br*dler  delivered  the  opinion 
of  the  court: 

This  case  arises  upon  a  libel  Died  in  the  IMs- 
trict  Court  for  tbe  Southern  District  of  New 
Tsrk,  by  S,  J.  Quick,  ma.iter  and  owner  of 
tOe  canal-boat  Kale  Oreen,  for  himself  and  for 
F.  A.  HcKntght,  against  the  sleamabin  Nevada, 
in  a  cause  of  coliiMon.  Tbe  libel  alleges  that 
HcKntght  was  invested  by  subrogation,  or 
otherwise,  with  the  interest  of  Iho  Wesleru  In- 
surance Company  of  Buffalo,  who  were  insur- 
ers of  8100  buRhels  of  com,  the  cargo  of  The  »,  »-, 
Kate  Green  at  the  tin-e  of  the  collision;  that  on  l**"*l 
the  27th  of  Heptemlier.  1871,  whilst  the  boat  was 
lyinjr  securely  fa(rt<*iie<l  in  a  slip  in  New  York 
City,Lietwccnp[crHNo,40  and  No.  47  on  the  North 


y  Mr.  Juttlcc  B»*  'f  - 


,CcxWc 
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Itiver,  The  Nersda,  which  had  been  moored  In 
the  nme  slip  on  the  north  side  of  pier  No.  46, 
proceeded  on  her  way  to  oea,  ood  carelessly  and 
negUgeDtlf  ran  hilouid  struck  The  Kate  Qrcen 
with  oer  propeller,  cau^g  her  to  sink,  where- 
by she  was  greatly  injured  and  the  cai^  was 
destrored,  resoltug  in  a  total  damage  of 
919,000. 

The  Liverpool  and  Great  Western  Bteam 
Company  appeared  as  claimants  of  Tlic  Nevada, 
and  answered  the  libel,  setting  up  that  the  col- 
lision was  occasioned  solely  by  the  carelessness 
-' «  of  the  master  and  crew  of  The 


HcEnlght  filed  a  petition  for  leave  to  inter- 
vene, setting  forth  his  Interest  In  the  cargo,  to 
wit:  that  it  had  been  insured  by  the  Western 
Insurance  Company,  which  became  liable  for 
and  paid  the  fuU  value  thereof  to  the  owners. 
and  afterwards  became  bankrupt,  and  at  the 
sale  of  its  assets,  he,  McKnieht,  became  the 

SuTchaser  of  its  claims  arislnffirom  the  loss  and 
ealmction  of  said  cargo.  He  was  allowed  to 
intervene  accordingly. 

Proofs  being  taken,  a  decree  was  made  by  the 
district  court  that  the  libelants  recover  'heir 
damages  and  costs  against  The  Nevada,  ^d  it 
was  referred  to  a  commissioner  to  ascertain  the 
amount  of  damage. 

The  commisdoner  reported  that  the  damage 
done  to  The  Eat«  Oreen,  her  furniture,  loss  of 
freight  and  interest,  amounted  to  $4,389.73;  | 
and  that  the  damage  to  the  cargo,  with  interest, 
was  18,109.04.    A  decree  was  made  for  these 

Upon  appeal  to  the  circuit  court,  this  decree 
was  affirmed  aitd  a  new  decree  was  entered  (in- 
cluding interest  to  the  dute  of  the  decree)  in 
favor  of  Quick  for  the  sum  of  ti.5n.Gr,.  l)e- 
sides  costs;  and  in  favor  of  HcEnlght  for  the 
sum  of  (8,608.98,  besides  his  costs. 

The  owners  of  The  Nevada  have  appealed 
from  this  decree.  8o  far  as  relates  to  Quick, 
the  owner  of  The  Kale  Glreen.  un  ier  the  recent 
ruling  of  this  court  in  the  cosoul'  Ec parte  R.R. 
Co.  [ante,  781,  decided  at  the  present  Term,  the 
appeal  must  oe  dismissed;  as  to  McEnigbt,  it 
is  necessary  to  examine  the  case  at  large. 
11861  "^^^  circuit  court  found  the  facts  in  detail,  of 
^  '  which  it  is  sufficient  to  slate,  that  about  8 
o'clock  p.  M.,  September  27,  1871,  the  propel- 
ler steamship  Nevada,  belonging  to  one  of  the 
tegular  lines  between  New  York  and  Liverpool. 
was  lying  alongside  of  pier  No.  48  in  the  slip 
between  that  pier  and  pier  No.  47od  the  North 
River,  New  York,  about  to  starton  her  voyage 
to  Liverpool.  She  had  been  advertised  lo  start 
at  that  hour,  had  rung  her  bells  and  blown  her 
whistle  several  times,  and  her  signals  for  start- 
ing were  Bying  at  mast-head.  At  that  instant 
b^ore  her  screw  was  put  In  motion,  a  steam- 
tug  entered  the  slip  with  the  canal-boat  Kate 
Oreen  in  tow,  and  "placed  her  alongside  of  an- 
other canal-boat.  The  C.  H.  Hart,  lying  fast- 
ened to  a  grain  elevator,  which  was  in  turn  fast- 
ened to  Uie  steamship  Scotia,  lying  alongside 
pier  No.  47  on  the  north  side  of  the  slip.  The 
master  and  steersman  of  The  Kate  Qreen,which 
lay  about  sixty  feet  from  The  Nevada,  instant- 
ly made  her  fast  to  The  Hart,  and  at  that  mo- 
ment the  propeller  of  The  Nevada  began  to  re- 
volve, ana  produced  a  suction  and  commotion 
160 


of  the  water  which  caused  The  C.  H.  Hart  to 
break  her  fastenings,  and  The  Kate  Qieen  to 
swing  arotmd  under  the  stem  of  The  Nevada, 
where  she  was  struck  by  the  propeller  and  sunk 
and  much  Injured,  and  her  cargo  was  lost  She 
was  not  seen  from  The  Nevada  when  she  came 
in,  and  no  special  notice  was  given  to  her  that 
The  Nevada  was  about  to  leave,  and  those  in 
chu'ge  of  her  had  no  actual  knowledge  of  the 
fact  until  the  propeller  of  The  Nevada  began  lo 
move.  As  soon  as  she  began  to  swing  around 
her  master  called  loudly  to  The  Nevada  to  slop 
her  propeller,  but  he  was  not  heard,  or,  it 
heard,  not  heeded. 

The  court  further  found  as  follows; 

"10.  No  one  on  board  of  The  Nevada  knew 
of  the  partii^  of  The  Hart's  lines,  or  of  the 
swinging  of  The  Oreen,  or  of  the  accident  un- 
til after  they  arrived  in  Liverpool.  If  a  man 
bad  looked  from  her  deck  over  her  side  into  the 
slip,  he  could  not  have  failed  to  see  what  wa.s 
gomg  on  all  the  time,  from  the  first  movement 
of  the  propeller  and  before,  until  she  got  out. 

11.  There  was  an  abundance  of  time  tdx^r 
tlic  breaking  of  the  fastenings  of  The  Hart,  and 
aftiT  The  Green  began  lo  swing,  and  after  the 
hail  of  her  master,  to  have  stopped  the  propel- 
ler, before  the  collision. 

I  IS.  The  leport  of  the  commissioner  as  to  the 
damages  is  warranted  by  the  evidence,  and  the 
libelant,  McKnIght,  was  the  owner  of  the  claim 
for  damages  when  the  libel  was  Hied. 

The  conclusions  of  Isw  found  by  the  circuit 

"1.  The  Nevada  was  infault  for  not  keeping 
a  sufficient  lookout  aft  and  on  the  side  next  tlie 
slip,  and  in  not  seeing  The  Kate  Green  when  she 
came  in,  or  as  she  swung  over,  aoA  in  not  stop- 
ping the  propeller  in  time  toavold  the  colUaloii. 

S.  The  Kate  Green,  under  the  peculiar  tax- 
cumstnnces  in  which  she  was  placed,  was  not 
in  fault, 

3.  The  libelants  are  entitled  to  recover  the 
damans  reported  by  the  commissioner." 


Its< 

state  the  a _ ^ 

in  order  to  decide  it.  The  KaieGreencameinto 
the  slip,  it  is  true,  at  the  time  The  Nevada  was 
about  to  leave;  and  those  In  charge  of  her  ought 
to  have  known  this  fact  from  uie  ringing  of 
The  Nevada's  bells  and  her  visible  signals  for 
storting.  But  supposing  they  did  know  it,  what 
more  could  they  do  than  they  did  do?  Thcv 
immediately  made  fast  to  'The  C.  H.  But, 
which  was  also  made  fast  to  the  ship  lying  at 
the  north  pier.  It  was  reasonable  for  tbem  to 
suppose  that  the  fastening  of  The  Hart  wa£  se- 
cure. TheycouldnotknowthatitwouldbreaJt. 
It  was  tliat  break  which  set  them  adrift,  subject 
to  the  suction  caused  b^  the  motion  of  The 
Nevada's  propeller.  Tbeirown  fastcolngs^rere 
sufficient.  We  do  not  see  how  the  court  could 
find  otherwise  than  tliat  they  were  free  from 
fault  or  negligence.  Perhaps  they  might  have 
done  something  else  which  would  have  been 
better.    The  event  is  alwa^  a  great  teacher. 


They  mlrht  have  staid  d 

entered  the  aUp;  or,  having  entered,  thej  d   ,„  .  . 

havegonc  back  to  the  bulk-head,  and  staid  there 


tm  !%£  Nevada  left.  But  these  possibilities  arc 
not  the  criteria  by  which  they  are  to  be  Judged. 
The  question  is.'  did  they  do  all  that  reusousblt 

100  \\  s. 
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. , Ji  todo under  the  dr- 

imwmihT    And  thb  qoeatiftt,  we   tUnk, 
h:^  te  annnnd  In  tbe  imrmatlTe. 

TbH.b(>wiaUwtttiTbeNevMbT  Didthow 
^  basnl  at  ber  do  •)!  ttwt  wu  reMonablf  re- 
qi^Mdvf  ttent  It  it  ilgoiflcanti;  wked  t^  her 
iiiiBwI.a^iiliii  a  tf  mriiip  Is  to  be  i»ecluded 
tra^  Ibe  nte  of  her  own  mMns  of  locomotlont 
■■■I  ihm  te  nMeclad  to  tbe  tnconTenleiice  akid 


L.  tbe  actioa  of  ber  propellers  is  such 
e  niMToidtble  iojnry  to  other  crafl  in 
1  b»rtMr,  Of  In  a  confloed  space  like 
tbac  at  *  (lip  or  dock  used  bj  ressels  of  every 
Had,  ihm  mi^t  be  Justly  lequired  to  find  other 
lOTinc  In  a  postioD  involving  so 
ThM  is  no  more  than  it  required 
a  cases.  Railroad  companies  are 
1  u>  slacken  the  speed  of  their  trains 
J  through  cftieA,  and  are  often  either 
1  frotn  osing  ordinary  locomotive  en- 
K^B  la  ifa0  more  pobiic  streets,  ot  required  to 
naid  ibeir  tncks  by  means  of  gates,  bars  or 
MOB  In  ocder  to  prevent  accidents  and  collls- 
kiaa.  Incidaual  Inconvenience*,  it  is  true,  at- 
tach to  Ibe  use  of  many  of  the  great  improve- 
ji  of  ibe  age;  Incooveniencee  which  must 


have  Ibe  bestefit  of  those  JmprovemeDts. 
miMe«et7  new  macbtoe  i  nflictslom  of  employ- 
m^a  vpaa  socne  portion  of  tbe  laborinK  class, 
whsA  an  thus  obliged  to  seek  other  fields  of 
»a-jtaj.  Steamboats  tiave  taken  the  place  of 
■ntnr  »Meeb;  railroads  have  interfered  with 
■laiiTiiiis  and  have  rendered  uwleas  thou- 
a«da  fd  MaKexoacbea.  and  tbe  af^Uancee  con- 
Mdel  with  them.  Tbe  vsst  power  and  speed 
id  th*  modern  ktcomotlve  engine,  carryiDg  fts 
'  '  "ttMMigera  or  Its  hondreds  of  tons  of 

■e,  nquir«  tbe  private  carriage  and 

. y  team  to  await  its  passage  and  eive 

M  (be  ri^  e4  way.  The  large  Meaiiier  wEicb 
— rigairs  ovr  riven  create*  an  aeltation  of  the 
•Miva  wUeh  cannot  be  prevenlea  without  stay- 
■C  ba  ^itti  and  crippUng  its  usefuluess,  and 
wfeb  raqotw  from  cmaUer  vessels  in  its 
bbocbood  incnaaed  stteotioo  bihI  care  to 
1  bciac  fovndered  or  Injured.  Horse  rail- 
■  tat  tiem  '»■•«'■'"■•  tbe  streets  with  their 
'*aod  render  the  pctaaagc  of  private 
"Mire  dIAcult  and  dangerous.  But 
m  tncUenial  and  unavoidable  Incon- 
mart  be  sabmicied  to.  in  order  that 
r  beoeflt  derived  from  tbe  new  im- 
■  nay  be  m>)yed,  there  still  remains 
a*  »y  of  *o  managloK  and  operatlog  tbemaa 
»'•  dn  tb*  hMK  poadble  injury  coojist«ni  with 
■a  liir  ■Mtamrnttrf  ihclr  «ub*fntfaj  benefits. 
TW  n^BB  ■eamer  h  oae  of  the  fnvat  Inventions 
tf  -^  Liatiirr,  and  ooe  of  the  advanced  instru- 
mmtmUiittel  modem  civjlixation;  but  whilst 
m  mmf  ftvdT  eurciiu  its  powerful  propeller 
^rf  tun  It*  leviathan  pmportiotu  on  uie  ocean 
«rlB4np  and  open  watara.  It  is  Justly  required 
to  ubwi  I*  ulnurdlaaiy  care  and  wuchfulneee 
wftiBaamsmded  by  fedilar  onft  In  a  crowded 
heabor  Cader  aome  drcinnstance*,  and  within 
•  ftaaadipMe,  Ituay  even -be  required  to  dis- 
9MH  wlAtbeaaeof  Itaordina^  means  of  lo- 
^^Hrio*.  ^tdnaontothe  empfoymentof  tow- 
■r  ■«  •Mbrr  Mfe  sod  quiet  means  of  changing 
^  fiMClna  aad  eflfcnng  Its  necessary  movc- 
*m  :«  Otto 


menls.  Bucb  a  modiflcatian  of  the  use  of  Its 
power,  when  absolutely  required  for  the  safety 
of  other  vessels  rightfully  located  In  its  viduity, 
would  produce  no  material  diminution  of  lis  ef- 
fldency  in  tbe  accomplishment  of  Its  principal 


Etow 


towerer,  we  do  not  n 


n  lo  say  that,  in  the 
■■-'—  'J  the  p ' 


"There 


lit  the 

use  of  her  propeller  in  leaving  her  place  in  the 
slip  where  she  lay.  The  court  does  not  find  her 
in  fault  for  using  it,  but  for  not  having  a  look- 
out at  her  stem,  and  on  the  side  nest  to  the 
slip,  who  could  have  seen  the  breaking  away 
of  The  Hari  and  The  Knte  Qreen  from  tbe& 
fasteningB  and,  by  giving  timely  alarm,  could 
have  averted  the  disaster  by  a  momentary  stop- 
ping of  Tbe  Nevada's  engine.  In  such  a  place, 
anala  the  midst  of  such  a  crowd  of  vessels  as 
then  filled  the  slip,  since  she  did  put  her  propel- 
ler in  motion,  slie  was  bound  to  use  the  utmost 
caution  and  circumspection  in  order  to  avoid 
doing  injury.  Tbe  least  that  could  be  expected 
of  her  was  a  constant  lookout  at  every  part. 
But  tbe  court  finds  that  "No  one  on  board  of 
The  Nevada  knew  of  the  parting  of  The  Hart's 
linee,  or  of  the  swinring  of  The  Qreen,  or  of 
tbe  accident,  until  after  they  arrived  at  Liver- 
pool. If  a  man  had  looked  from  her  deck  over 
her  side  Into  ttie  slip,  be  could  not  have  failed 
irt  „^  ™i,=i  w..  gomg  on  all  the  time,  fipm  the 
f  the  propeller,  and  before,  un- 
'  And  the  court  further  flnda 
abundant  time  after  the  break- 
ing of  tbe  fastenings  of  Tbe  Han,  and  after  riimi 
The  Qreen  began  lo  awing,  and  after  the  hall  of  »***'J 
her  master,  to  have  slopped  tbe  propeller  before 
the  collision." 

This,  as  it  seems  to  us,  eettles  the  case  anj 
amply  Justifies  the  conclusion  of  law  made  b\ 
the  court  below,  that  "The  Nevada  was  in  fault 
for  not  keeping  a  sufficient  lookout  aft  and  on 
the  side  next  tbe  slip,  and  in  not  seeing  The 
Kate  Qreen  when  she  came  In,  or  as  she  swung 
over,  and  in  not  stopping  the  propeller  in  time 
to  avoid  the  collisioQ."  In  view  of  tbe  princi- 
ples to  which  we  have  adverted,  and  which 
ought  to  control  Uils  case,  no  other  conclusion 
could  have  been  reached. 


True  oopr.  Test: 

Jama*  H.  HoKeiuie;,  Clerk.  Sup.  Ooiut,  C  8. 


UOTTED  STATES,  Plff.  in  Err., 

ERIE  RAILWAY  COMPANY. 
(See  s.  c  u  Otto,  aer-ar.) 
Tax  on  rotlway  oirnpanjr. 

Under  seotlnii  IZI  of  tbe  Act  of  June  SL  int,  oil. 
178,  IS  amended  by  the  AM  of  July  la,  IM,  ob.  IH, 
a  lallwav  oamvmij  to  liable  to  par  a  tax  of  t  pet 
cent  on  the  Intereat  wblch  it  ha*  paid  to  nDn.reM- 
dent  allea  ownen  aod  holden  of  Its  ooupoDi  and 
twDda.  Willi  Interat  at  B  per  cent  from  tlie  seveial 
tlnM*  when  tbe  saioe  t>ecame  due  and  parable. 

[No.  11] 

ArgveiMar.  S.  IK8g.  Beargtud  Oct.  17,18.  ISSt. 

Decided  Nm.  £7,  JUJii. 
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SUPBEKE  COUBT  OF  THE  UNITED  StaTEB. 


Oct  Tbbm, 


IN  ERROR  to  the  Circuit  Court  o(  the  United 
StaUs  for  the  Bouthern  Dietrict  of  New  York. 
This  action  was  brought  in  liie  District  Court 
of  the  United  Stales  for  the  Southern  District 
of  New  Tork,  by  the  ptsiniiS  in  error,  to  ro- 
cover  certain  taxes  ana  penalties  aUeged  to  be 
due  and  unpaid. 
The  diatnct  court  entered  a  judgment,  on  an 

red  statementof  facts,  in  favor  of  the  plaint- 
.  for  $3,467.48,  being  a  leas  sum  than  the 
amount  claimed  tiy  said  plaintiff.  Hue  judg- 
ment liavlng  been  affirmed,  on  error,  bj  the 
court  below,  the  plaintiff  Bued  out  this  writ  of 

Statement  of  the- case  by  Mr.  JiuUee  XHald: 
This  was  an  action  to  recover  taxes  aUeged  to 
be  due  to  the  plaintiff  on  certain  interest  cou- 
pons paid  bj  the  defendant  in  the  fears  1866, 
1867, 1868  and  186B.  on  bonds  previously  issued 
by  it;  and  also  certain  penalties  alleged  to  be 
due  the  plaintiff  for  failure  of  the  defendant  to 
makeretumsof  the  amount  of  the  taxes.  The 
action  was  founded  on  section  122  of  the  Act 
of  June  80.  1864,  13  Stat,  at  L.,  284,  386,  as 
amended  bj  section  9  of  the  Act  of  July  13, 
1B66, 14  Stat,  at  L.,  188,  13Q. 
r^«ai  That  section,  as  amended,  provides  as  fol- 

[328J  lows;  "That  any  railroad,  canal,  turnpike,  ca- 
nal navigation  or  Black-water  company,  in- 
debted for  any  money  for  which  twnde  or  other 
evidence  of  indebtedness  have  been  issued,  pay- 
able in  one  or  more  years  after  date,  upon  which 
Interest  is  stipulated  to  be  paid,  or  coupons  rep- 
resenting the  interest,  or  any  such  company  that 
' ' .  may  have  declared  any  dividend  in  scrip  or 
money  due  or  payable  to  Its  stockhoideis,  I'n- 
elttding non^retidrntt,  leliethereilueni or  alient, 
at  part  of  the  earnings,  profits,  income  or  gains 
of  tttch  eompans,  and  all  profits  of  such  com- 

ry  carried  to  the  account  of  any  fund,  or  used 
construction,  shall  be  subject  to  and  pay  a 
tax  of  five p«r  ceiUum  on  the  amount  of  all  such 
interest  or  coupons,  dividends  or  profits,  when- 
ever and  wherever  the  same  shall  be  payable, 
and  to  whatsoever  party  or  person  the  same  may 
be  payable,  tnelwiiiig  nnn-raidents,  uliellier 
eitiuns  or  alient;  and  eald  companies  sre  here- 
by authorized  to  deduct  and  withhold  from  all 
payments  onaccount  of  any  Interest  or  coupons 
anddlvidends  due  and  payable  as  aforesaid,  the 
tax  of  five  iw  centum;  and  the  payment  of  the 
amount  of^  said  tax,  so  deducted  from  the  in- 
terest or  coupons  or  dividends  and  certified  by 
the  president  or  treasurer  of  said  company,  shall 
discharge  said  company  from  that  amount  of 
thedividend  or  interest,  or  coupon  on  the  bonds 
orotherevidencesof  their  indebtedness,  bo  held 
bj;  any  person  or  party  whatever,  except  where 
sud  companies  may  have  contracted  otherwise: 
._j  ^  ■>- . — J  gjjgjj  [j^  maje  and  rendered 


fore  the  tenth  day  of  t 
in  which  aaid  interest,  c 
come  due  and  pBvable,i 
months;  and  said  list  oi 
true  and  faithful  a 


month  following  that 

rns  or  dividends  be- 
s  often  as  every  six 
return  shall  contain  a 
of  the 


•tad  there  shall  be  annexed  thereto  a  declaration 
of  the  president  or  treasurer  of  the  company, 
under  oath  or  aJflrmation,  in  form  and  manner 


default  in  making  or  rendering  such  list  or  re- 
turn, with  the  <&claration  aimexcd,  or  of  tbe 
payment  of  the  tax  as  aforesaid,  the  company 
making  such  default  shall  forfeit  as  a  penalty 
tbe  sum  of  |1,000;  and  in  ca«e  of  any  default 
in  making  or  rendering  saidlist  or  return,  or  of 
the  payment  of  the  tax  or  any  part  thereof,  as 
aforesaid,  the  assessment  and  collection  of  the 
tax  and  penalty  shall  be  made  according  to  tfie 
provisionB  of  law  in  other  cases  of  ne^ect  or 
refusal;  I^wided,  That,  whenever  any  of  the 
companies  mentioned  in  tliis  section  shall  be  un- 
able to  pay  the  interest  on  tlieir  indebtedness, 
and  shall  m  fact  fail  to  pay  such  interest,  that 
in  such  casea  the  tax  levied  by  this  section  shall 
not  be  paid  to  the  United  Stales  until  said  cotn- 
panles  resume  the  payment  of  interest  on  their 
indebtedness." 

The  case  was  tried  in  the  District  Court  for 
the  Southern  District  of  New  York  upon  an 
agreed  statement  of  facis,  of  vhlch  the  foUo'w- 
ing  are  all  that  arc  deemed  material  to  explain 
tbe  question  raised  and  decided.  By  this  state- 
ment It  was  admitted  that,  prior  to  5eptemt>er 
1,  1866,  the  defendant  had  is-sued  stcrhng  cou- 
pon bonds  to  the  amount  of  £800,000,  dated 
September  1,  1865,  the  principal  of  which  was 
payable  two  years  after  date,  drawing  interest 
at  6  per  cent  per  annum,  payable  semi-annually 
on  the  first  days  of  March  and  September  of 
each  year;  and  the  principal  and  interest  of 
whichwere  payable  in  London,  England,  at  tbe 
office  of  Junius  8.  Morgan  &  Co.,  bankers,  of 
London;  that,  after  March  1,  1868,  and  prior  to 
September  1,  1868,  the  defendant  bad  issued 
and  sold  bonds  of  tbe  same  class  amounting  to 
£200,000,  the  principal  and  interest  of  which 
were  payable  at  the  same  place  as  the  bonds 
previously  issued;  that  all  the  bonds,  with  cou- 

rns  for  Interest  attached,  were  sold  directly  to 
S.  Morgan  £  Co.,  J.  T.  Mackenzie  and  Stem 
Brothers,  all  forei^  bankers,  having  their 
places  of  business  in  London,  and  were  by  them 
sold  to  their  customers  in  England  and  on  lite 
Continent  of  Europe;  that  during  the  years 
1866,  1867,  1868,  1869,  the  bonds  and  coupons 
were  all  held  by  non-resident  aliens,  and  not  by 
cltizetis  of  the  United  Slates,  except  iKinds  to 
[he  amount  of  £30,000,  and  the  coupons  at- 
tached, which  were  held  and  owned  by  a  citi- 
zen or  citizens  of  the  United  Slates  residing  in 
Europe;  that  the  amount  of  interest  on  all  tbe 
bonds  was  provided  for,  and  sent  forward  by 
the  defendant,  in  one  sum  or  block,  to  J,  8. 
Morgan  &  Co.,  before  the  dates  at  which  it  fell 
due,  and  as  it  fell  due  was  paid  by  J.S.Morgan 
&  Co. ,  at  their  l>anking  house  in  London,  to  tho 
holders  of  the  iKinda  and  coupons;  that  the 
amount  of  interest  paid  in  the  years  mentioned 
on  the  above  described  bonds  was  £186,000, 
of  which  £4,200  were  paid  on  the  £30,000 
held  by  a  citizen  or  citizena  of  the  United 
Slates;  that  the  defendant  made  no  returns  to 
the  assessor,  or  to  any  other  officer  of  the 
Internal  revenue  of  the  United  States,  of  the 
pavmentottho  interest  or  any  part  thereof,  nor 
dla  It  ever  pay  to  the  United  States,  or  to  any- 
one on  their  bchaJf ,  0  per  cent  tax,  or  any  tax 
on  tbe  interest  or  any  part  thereof;  nor  did 
the  defendant  withhold  the  tax,  or  any  part 
thereof,  from  the  amount  of  the  interest,  but 
paid  the  fuU  amount  to  the  holders  of  the  bonds; 
I  and  that  no  assessment  was  ever  BUtde  by  the 
ID.  S. 
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.  UKirxD  Statbb  v.  Ekib  R  Co. 


827-88? 


jMaifc, «  bf  nj  cfflcv  of  the  pUintiflS,  od 
Or  Wiwliiil  for  uj  poition  of  tbe  tax,  nor 
m  Mj  dcDMOd  ertr  made  on  tbe  defendant 
irikt  pirHol  of  tbe  nine  to  tbe  United  SUtes 
^flDMcnfccrai.  1BT2. 

7W  disikt  eout  bdd  that  tbe  defendant  was 
xUkfaralu  oo  tbe  £181.800  sterlingpaid 
^(■uut  iqna  ooapons and  bonds  owDof  and 
kU  I7  auB-fiaJdcnt  aliens,  bat  was  liable  for 
'ik  ai  oa  £4,300  tterline  paid  for  interest  on 
ii^Miad  boods  ownnand  held  by  citizens 
tftorBiudSuies:aiid,  also,  that  the  defend- 
•■■MiaUF  for  only  onepeoalty  for  failure  to 
aakrMani  lo  tbe  rerenne  officer  of  tbe  amount 
pi£,  Jod^BMBt  was  rendered  accordingly. 

tnm  ihn  jiid|!iiieBt  tbe  plaiotill  earned  tbe 
■M  w  the  drcuit  court,  wbicb  affirmed  tbe 
'.^rast  of  (be  district  court.  To  rttview  this 
■w  jodfOMoi  a  writ  of  error  was  taken  from 

Tad  qncftkn*  were  presented  for  determiaa- 

fif«  W^ber  tbe  court  below  erred  In  hold- 
^a«  Ike  defendant  was  not  liable  lo  pay  tbe 
d  w  oo  tbe  £181.800  sterling  interest 
'  '     '  "to  non-resident  alien  own- 


L.,  281],  was  laid  npon  the  interest  pavable  on 
the  bonds  and  upon  tbe  dividends  declared  on 
tbe  Block,  of  railroad  and  other  corporations,  as 
a  tax  on  the  incomes  pro  tanto  of  the  holders  of 
Stich  bonds  and  stock.  {StoekdaU  v.  Int.  CoA, 
80Wall„883  [87U.  8..XXn.,  851];  R.  S.  C£. 
V.  Bote.  9S  U.  8.,  78  [XXIV.,  878].  As  to  tbe 
inierest  payable  on  bonds,  it  was  nota  tax  upon 
the  companies  in  respect  of  a  debt  owed  by 


■•tag  tfaat  the  defendant  n 


'i^trs 


I,  for  defendant  in 


IXT ,  HT],  *md  tht  eatm  U  remandtd.  ttrith 
'»<iliiM  to  tttitr  a  judgment  tn  fator  of  tht 
'-W  '•^m.ftr  Uu  tqiaralent  in  latufui  mon- 

'••  siH  ndrrmt  at  ike  rate  of  0  per  rent  per 
n*^,A«B  ilu  aMirai  lime*  •Men  tit  tame  be- 
^f  ^w  mmd  pajfiiti\  aaording  to  tlie  offretd 
**mttt^/mt»  PI*  irhieK  (As  tubmittton  utas 
*^  Mrt.  a»  do  claim  was  made  on  tbe  ar- 
i^iM  ■  iWa  cmirt,  eilber  for  apenalty  or  for 
'  •wtmtj  niae  at  Ibe  pounds  steriing  when 
•  %s>*  IfS  dae,  we  have  not  considered  the 
■MiaaaUcb  would  baTeariaenif  inchade- 
aH  W  ha  Hwie.  For  these  reasons  the 
i'piMi  wiD  be  without  penalties  and  for  the 
*■■  Tike  t4  ibe  poands  aierling  in  lawful 


_    /,  nwfc,  Bop.  Court.  tJ.  B. 

^**«  Bi«Jl>jr,  with  whom  Mr.  Jiu- 


rtbithis 


•  f^rw  la  Ike  tadiEBwat  of  the 

*  ka an CbtIM  maooa iciven  hi  the  case 
'  »  ta.   Ot.r.   aOrttar.  100  U.   S..  69S 

^IT.MT}.     I  uaa  111111I  III  Ihi  Jnds 1  In 

m^.  m  la  (fefa.  on  maDdae•Bea^lrdif- 
*^^^  Aaw  (ElTcanf  the  court.  lalwaj^ 
"«iiW«aMi«|tkfa.l7  the  I2U  section  «' 
»  b^Ml  asi^aa  kaat  imt  [18  Stat,  at 
^aOna. 


them,  nor  upon  the  property  represented there- 
liy.    The  property  obiained  by  tbe  p  "     ' 

the  loans  represented  by  the  bonds  w 


tbe  proecedsof 
ids  was  taxable 
(if  not  taxed)  in  another  form.  That  property 
consisted  of  the  railroad  tracks,  or  canal,  and 
other  specific  proper^  of  the  com  ponies  respect- 
ively. If  this  property  was  not  taxed  directly, 
it  was  taxed  indirectly  by  means  of  the  duty  ol 
3j  per  cent  whicl)  was  laid  on  their  kfoss  earn- 
ings. Tbe  tax  laid  upon  their  bonds  was  in- 
tended to  affect  the  owners  of  the  bonds,  and 
whilst  the  companies  were  directed  to  pay  it, 
tbey  were  authorized  to  retain  the  amount  from 
the  installments  due  to  the  bondholders,  whetb- 
.  .    .  aliens.     The  objection  that  Con- 

gress had  no  power  to  tax  non-resident  aliens,  is 
met  by  the  fact  that  the  tax  was  not  assessed 
against  them  personally,  but  against  the  rtrr, 
the  credit,  the  debt  due  (o  them,  Congre>«  bns 
the  rifjht  lo  tax  all  property  within  the  Jurisdic- 
tion 01  tbe  United  States,  with  certain  excep- 
tions not  necessary  to  be  noted.  The  money 
due  to  non-resident  bondholders  in  this  case  was 
in  the  United  States — in  the  hands  of  the  Com- 
pany— before  it  could  be  transmitted  to  London, 
or  other  place  where  tl'.e  bondholders  resided. 
Whilst  here  it  was  liable  to  taxation.  Congress, 
by  tbe  internal  revenue  law,  by  way  of  lax. 


_,  .  0  per  cent  of  ft.  Plausible  grounds 

for  levring  such  a  tax  mlEht  be  assigned.  It 
might  be  said  tliat  the  creditor  is  protecled  by 
our  laws  in  tbe  enjoyment  of  tlie  debt;  that  tbe 
whole  machinery  of  our  courts  and  the  pliys- 
Ical  power  of  the  government  are  placed  at  his 
diWisal  for  its  security  and  collection. 

Whether  taxation  thus  impoi^  would  be  re- 
spected by  foreign  gorernments  if  tlie  creditor 
could  bring  before  tiieir  courts  the  debtor  Com- 
pany or  its  property,  does  not  concern  us  in  con- 
sidering tlie  question  now  presented.  There  is 
nothing  In  tbo  Constitution  which  authorizes 
this  court,  or  any  otiier  court,  to  disaffirm  Uie 
power  of  Congress  to  lay  the  tax.  CocgrcsK  is 
lis  own  Judge  of  tljo  propriety  or  expediency  of 
laying  it. 

Indeed,  so  far  as  Uic  power  of  Congress  Is 
concerned,  regarded  in  reference  lo  any  power 
tbe  courts  have  to  limit  or  restrain  it,  1  sec  no 
reason  why  Congress  may  not  lay  a  tax  upon 
any  property  on  which  tbe  govenmient  can  lay 
its  hands,  whether  witliin  or  without  the  Juris- 
diction of  tbe  United  Stales.  If,  in  imitation  of 
the  dues  levied  by  Denmark  upon  vessels  passing 
through  the  Caltegat  Sound,  C^n^rcss  should 
levy  a  duty  um°  ^'  vessels  passing  through 
the  Strait  of  Florida,  I  do  not  know  of  any  pow- 
er which  the  courts  possess  to  prevent  it.  It 
might  create  complications  with  foreign  gov- 
ernments, it  is  true,  and  involve  the  country  in 
war;  but  Congreas  has  the  power,  if  it  chooi^ 
tn  take  the  responsibility,  of  creating,  or  giving 
occasion  to  such  complications.  The  responsi- 
bility reata  upon  it  alone. 

DirzBc  by  Google 


SuPBKUB  Court  of  the  United  States. 
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So  if,  ill  taxing  money  due  from  dtizeas  of 
the  Uuited  Stales  to  foreign  citizens,  any  com- 
pile .zons  arise  with  the  govemmenls  to  wbich 
th'.  Jitter  are  subject,  CongrcBs  alone  has  the  re- 
sponsibility, and  IS  the  aaly  department  of  our 
government  which  has  a  right  to  take  such  a 
reaponaibility.  In  the  Foreign- Udd  BotuU  Cate*. 
15  WaU.  [82  U.  8.,  XXI.,  146,  164,  179],  the 
Slate  Legtdature  had  laid  a  tax  on  the  intereet 
payable  upon  the  bonds  of  all  corporations  doing 
business  in  the  Stale;  and  authorized  the  com- 
panies to  retain  the  amount  out  of  the  interest 
payable  to  the  bondholders  without  regard  to 
their  residence  or  nationality.  I  concurrw  in  the 
judgment  rendered  in  that  case  on  the  ground 
that  tlic  St^,  in  passing  such  a  law,  applicable 
to  pre*eiisting  contracts,  exceeded  its  Just  pow- 
ers imder  our  form  of  government,  and  that  the 
law,  in  its  effect  apoD  non-resident  bondhold- 
ers, impaired  the  obligation  of  the  contract. 

Considering,  therefore,  that  if  CoDgress  chooses 
to  take  the  responsibility  of  levying  such  a  tax 
na  the  one  In  question,  ue  courts  have  no  pow- 
«r  to  control  its  action,  or  to  give  any  relief  to 
parties  affected  by  It,  I  conciu  in  the  Judgment 
of  reversal. 

Tr-ie  oopr.   Test: 

T'WDes  H.  HoKomiey,  Olerk,  Sue.  Court  U.  B. 

jfr.  Jvttiee  TUHA,  dissenting: 

I  am  not  able  to  agree  with  the  majority  of 
the  court  in  the  decision  of  this  case.  Thetai 
which  is  sustained  is,  in  my  Judgment,  a  lax 
upon  the  income  of  non-rMident  aliens  and 
nothing  else.  The  123d  section  of  the  Revenue 
Act  of  1864,  as  amended  by  that  of  1866,  sub- 
jects the  Interest  on  the  Iwnds  of  the  Company 
to  a  tax  of  6  per  cent,  and  authorizes  the  Com- 
pany to  deduct  it  from  the  amount  payable  to 
1331'  the  coupon  holder,  whether  he  be  a  non-res- 
ident alien  or  a  citi7.en  of  the  United  States. 
The  Company  is  thus  made  the  agent  of  the 
Oovemment  for  the  collectioa  of  the  tax.  It 
pays  nothing  itself;  the  tax  is  eiscled  from  the 
creditor,  the  partv  who  holds  the  coupons  for 
Interest.  No  collocation  of  words  can  change 
this  fact.  And  so  it  was  expressly  adjudged 
with  refereace  to  a  similar  tax  in  the  case  of 
U.  8.  V,  S.  R.  Co.,  reported  in  the  17th  Wsll., 
[84  U.  S..  XXI.,  6871.  There  a  tax,  under 
the  same  statute,  was  claimed  upon  the  interest 
of  twnds  held  by  the  City  of  Ballimore.  And  it 
was  decided  that  the  tax  was  upon  the  bond- 
holder, and  not  upon  the  corporation  wbich  had 
issued  the  bonds;  that  the  corporation  was  only 
a  convenient  means  of  collectlnglti  and  that  no 
pecuniary  burden  was  cast  upon  the  corpora- 
tion. This  was  the  precise  question  upon  which 
the  decision  of  that  case  turned. 


taxation,"  said  the  court,  "that  government 
ahould  take  from  one  the  proSts  and  g^ns  of 
anotiier.  That  is  taxation  which  compels  one 
to  pay  for  the  support  of  the  government  from 
his  own  gains  and  of  his  own  property.  In  the 
cases  we  arc  considering,  the  corporation  pails 
not  with  a  farthing  of  its  own  property.  What- 
«ver  sum  it  pays  to  tho  uovernment  is  the  prop- 
erty of  another.  WTietlier  the  lax  Is  five  per 
«ent  on  the  dividend  or  interest,  or  wliotl;er  it 
be  fifty  per  cenlMhe  corporation  Is  neither  ricb- 
«!■  nor  poorer.    Whatever  it  thus  pays  to  the 


government.  It  by  law  withholds  from  the  ct«d. 
itor.  If  DO  tax  exists,  it  pays  seven  per  cent.- 
or  whatever  be  its  rate  of  interest,  to  its  credit^ 
or  In  one  unbroken  sum.  If  there  be  a  tax,  it 
pays  exactly  the  same  sum  to  Its  creditor,  less 
five  per  cent  thereof,  and  this  Ave  per  cent  ii 
pays  to  the  government.  The  receivers  may  be 
two,  or  the  receiver  may  be  one,  but  the  payer 
pays  the  some  amount  m  either  event.  It  is  no 
pecuniary  burden  upon  tbecoiporation.  and  no 
taxation  of  the  corporation.  The  burden  falb 
on  the  creditor.  He  is  the  party  taxed.  In  the 
case  before  us,this  question  controls  its  deciMon. 
If  the  tax  were  upon  the  railroad,  there  is  no 
defense;  it  must  be  paid.  But  im  ?wid  that  Vu 
tux  impoaed  by  ths  ISM  leetion  m,  tn  tubitance 
amf  in  late,  a  tax  upon  the  income  of  l^atdUor 
or  gtoddiolier,  and  not  a  tax  upon  the  eorportt- 
(Km."  See,  also,  ITaight  v.  R.  11.  Co.,  8  WalL, 
15  [78  U.  8.,  XVIII.,  618),  and  B.  S.  Co.  v. 

jiwtwn,  7  Id.,  aea,  see  [74 u.  s.,  xix, 88,90]. 

The  bonds,  upon  the  interest  of  which  the 
tax  in  this  case  was  laid,  are  held  in  Europe, 
principally  In  England;  they  were  nqiodated 
there;  the  prtnclnil  and  Interest  ore  tnvable 
there;  they  are  held  by  aliens  there,  ana  toe  in- 
terest on  mem  has  alwaj^s  been  paid  there.  The 
money  which  paid  the  inlereat  was,  until  paid, 
the  property  or  the  company  ;  when  it  became 
the  property  of  the  bondholders  it  was  outride 
of  the  Jurisdiction  of  the  United  SUtea. 

Where  is  the  authority  for  this  tax?  It  wss 
said  by  counsel  on  the  areument  of  the  case, 
somewhat  facetiously,  I  thought  at  the  time, 
that  Congress  might  impose  a  tax  upon  prop- 
erty anywhere  in  the  world,  and  this  court 
cotild  not  question  tho  vaUdity  of  the  law, 
thoueb  the  collectior  of  the  tax  might  be  im- 
possiole,  unless,  perchance,  the  owner  of  the 
property  should  at  some  titne  visit  IhiscountiT 
or  have  means  in  it  which  could  be  reachea. 
This  court  will,  of  course,  never,  in  terms,  an- 
noimce  or  accept  any  such  doctrine  as  this.  And 
yet  it  Is  not  perceived  wherein  the  substantial 
difference  lies  between  that  doctrine  and  the 
one  wbich  asserts  a  power  to  tax.  In  any  esse, 
aliens  who  are  beyond  the  limits  of  the  country. 
The  debts  of  the  Company,  owing  for  interest, 
are  not  property  of  the  Company,  although 
counsel  contended  they  were,  and  would  thus 
make  the  wealth  of  the  country  increase  bjr  the 
augmentation  of  the  debts  of  its  corporations. 
Debts,  being  obligations  of  the  debtors,  ate  the 
property  of  the  creditors,  so  far  as  tbey  have 
any  commercial  value,  and  it  is  a  mistise  of 
terms  to  call  them  anything  else;  they  accom- 
pany the  creditors  wiierevcr  the  latter  go;  tbedr 
titut  is  with  the  latter.  1  have  supposed  bere- 
tofore  that  this  was  common  learning,  requir- 
ing no  argument  for  its  support,  being,  in  fact, 
a  self-evident  truth,  a  reco|mition  of  wbich  fol- 
lowed its  statement.  Nor  is  this  the  less  so  be- 
cause ^e  interest  may  be  called  in  the  statute 
a  part  of  the  gains  and  profits  of  the  Company. 
"Words  cannot  change  tl)e  fact,  though  they 
may  mislead  and  bewilder.  The  thing  remains 
through  all  disguises  of  terms.  If  the  Company 
makes  no  gains  or  proflla  on  Its  business  ana 
borrows  the  money  to  meet  its  interest,  though 
it  be  in  the  mark^  abroad,  it  is  sUll  requiKd 
,  under  the  statute  to  withhold  from  it  the  amount 
of  the  tnxcs.  If  it  pays  the  interest,  though  it 
'  be  with  funds  which  were  never  tn  the  United 
106  V.  S. 
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* k  Hut  dednct  the  fauces.    TIieOoTeni- 

■MBlhnt  lBjiatax,througfathei]iKtnimeQtal- 
^  <tf  Oe  OoniiMay,  upon  the  income  of  »  Don- 
MrideM  kHcB  orer  whom  It  cannot  Justly  ezsr- 
OK  nj  ctMtrA,  nor  upon  whom  it  cui  justly 

Ykc  f^i^Jmttiee,  In  Us  opinion  In  this  case, 
via  alBrming  the  Judpnent  of  the  district 


rt,  *— pr^r  ccndouedthe  wholematterinto 
a  fcw  vords.  "  The  tax,"  ho  saya,"for  which 
tk  «di  waa  bron^t,  wns  the  tax  upon  the 
c«n(r  of  Um  bond,  and  not  upon  the  defend- 
«».  It  WKi  not  a  tax  in  the  nature  of  a  tax  in 
rva  upon  the  bond  itself,  but  upon  the  income 
•rf  tbp  owner  of  the  bond,  denved  from  that 
paninilu- plnv  of  property.  The  foreign  owner 
vt  thenc  bnoda  wa*  not  in  any  respect  subject 
tf'  tkr  Jnriadictlon  of  the  United  States,  neither 
«••  iU>  poitloii  of  his  Income.  His  debtor 
*w.  >aMl  ao  was  the  monev  of  his  debtbr,  but 
tt>  mttmty  of  hia  debtor  did  no<  become  a  part 
ti  fat*  iacoiBe  untit  it  was  paid  to  him,  and  in 
d>i«  ca«r  the  paymettt  waa  outside  of  the  U  nited 
^UM>  in  aocmdaiKe  with  the  obligBtioas  of  the 
fmiiatt  whtdi  be  held.  Tbe  power  of  tlie 
rahrd  PtBi^  la  tax  is  limited  to  persons,  prop- 
fn«  and  btuineM  within  their  jurisdiction,  as 
nark  aa  that  of  a  Btate  is  liml'od  to  the  same 
n>rinta  within  lis  jurisdiction."  Slate  Tax  on 
/— ^-.-BMdSoHd*,  15  Wall.,  800  [82  U.  9., 

.Ipmooal  tax,"  nys  the  Supreme  Court  of 
Trw  jiowT,  "is  the  burden  imposed  by  KOTem- 
arti  OB  Its  own  citizens  for  the  beneOta 
xlucft  that  Roremment  affords  by  its  proiec- 
t>«  ^kI  ita  laws,  and  any  jiovemment  trhich 
wmld  attraipt  to  impoN  suidi  a  tax  on  citb.ens 
d  i<k«  States  woold  justly  Incur  tbe  rebuke 
rf  tkr  luelticeiit  sentiment  of  the  dvilixcd 
wttU."  ^«rtrv.&iM,2SN.J.L.(8Zab.).32:. 
-  -  Ling  a  tax,  says  Ch.  J.  Harahall,  the 
E  ads  upon  Its  constituents.  "  All 
.'  he  adds,  "over  which  the  power  of 
t  czimda  are  objects  of  taiatjon.  but 
m«  ova-  which  it  does  not  extend  arc,  upon 
4r  HWDnleal  p«li>dpk«,  exempt  from  taxation. 
ThB  pfopoaldon  may  almost  be  pronounced 
•4f-<rMEai.~  MeCMloehf. Maryland A^f^tiU... 
«•  OB. 


■^  bacaHriaedbr  tbemi 
•nmmt  u^linl  abroad  o 


upon  the  powers  of  all 
s^Knn,  wnnoui  any  express  dedgnatloD 
^  !■  Iftctr  oTBanic  law ;  thnltations  which 
•  te  ihili  veij  nature  and  structure,  and 
I  om  <t  than  thai  no  rightful  authority 
T  tbemorer  alien  ■ub]ecIs,or 
dhnmI  or  over  tlieir  property 

Tbiadaclriiwmaybeaaidtobe 

t.  and  oooitabi  EnglaDdhave  felt  it  so 
>Kx^nT  npua  ibem,  that  where  general 
■caa.  Med  b  Acts  of  Parilament,  seem  to 
wM^Bwac  fi.  they  faare  narrowed  the  construc- 
bK  i»a<«tdthMoaDchMim.  In  a  memorable 
•^  4KU«dby  Urd  StnweU,  which  invoked 
^hftXr  **  thaMtnifc  ud  condemnation  of 
•  VMwfc  vaad  «pmed  In  the  al»Te  tr«de, 
whd  ««a.  iB  toma,  wltUn  an  Act  of  Parlia- 
■SM.  AM  dxtBcnlabed  Jndge  taid  :  "That 
■■Av  Aii  BriHA  Act  of  Parilainent  nor  any 
aanMAirfaa  loanded  oa  h  can  affect  any  risht 
»i— »  of  lordHBefSBWIesa  they  are  founded 
iripha  aad  fanpoaerMulatlona  that  are 
t  wWt  the  law  of  Imlooa.  That  Is 
ncan^t^TU 


tbem.and  the  generality  of  any  terms  em  ploy  cl 
in  an  Act  of  Parliament  must  be  narrowed  in 
construction  by  a  reHgioua  adhereikce  thereto. " 
Le  Louii.  2  Dod..  m. 

Similar  language  was  used  by  Mr.  JutUce 
Bailey  of  tbe  King's  Bench,  In  Mad^iao  v.  Wil- 
{(»,  8  B.  &  Aid.,  SSS,  where  the  question  was 
whether  the  Act  of  Parliament,  which  declared 
tbe  slave  trade  and  all  dealings  therewith  un- 
lawful, justified  the  seizure  ofa  Spanish  vessel, 
with  a  cariro  of  slaves  on  board,  by  the  captain 
of  an  English  naval  vessel,  and  Itwasheld  that 
it  did  not.  The  odiousness  of  the  trade  would 
have  carried  the  justice  to  another  conclusion  if 
the  public  law  would  have  permitted  it,  hut  he 
said,  "That,  although  the  language  used  by 
the  Jjegtilature  in  the  statute  riJerred  to  Is  un- 
doubtedly very  strong,  yet  it  can  only  applr  to 
British  subjects,  and  can  only  render  the  ^ve 
trade  imlawful  if  carried  on  by  them;  It  cannot 
apply  inany  way  toa  foreigner.  It  Is  true  that 
if  this  were  a  trade  contrary  to  the  law  of  no- 
tions a  foreigner  could  not  maintain  this  action. 
But  it  is  not ;  and  as  a  Spaniard  could  not  be 
considered  as  bound  by  the  Acts  of  the  British 
Legislature  prohibiting  this  trade.  It  would  be 
unjust  to  deprive  him  of  a  remedy  for  the  heavy  Tsas] 
damage  he  has  sustained." 

case  of  T},e  ApoUon.  0  Wheat.,  862,  a 
libel  was  flled  asainst  the  Collector  of  the  Dis- 
trict of  St.  Mary's  for  damages  occasioned  by 
'  lie  seizure  of  the  ahii)  and  cargo  whilst  lying  In 
river  within  ttio  territory  of  the  King  of  Spain, 
and  Mr,  JuMiee  Story  sold,  speaking  for  the 
court,  that  "The  laws  of  no  Nation  con  justly 
extend  beyond  its  own  jurisdiction,  except  so 


Theyc* 


And  however  general  and  comprehensive  the 
phraseology  u.'ied  In  our  municipal  laws  may 
be,  they  must  always  be  restricted  in  construc- 
tion to  places  and  persons  upon  whom  the  I^eg- 
islatures  have  authority  and  Jurisdiction." 

When  tbe  United  Slates  became  a  separate 
and  independent  Nation,  they  ttccame,  as  said 
by  ClianftUor  Kent,  "subject  to  that  system  of 
rules  which  reason,  mor^itv  and  custom  had 
established  among  the  enllgiitened  Nations  of 
Europe  as  their  public  law,"  and  by  tbe  light 
of  that  law  must  their  dealings  with  persons  of 
a  foreign  jurisdiction  be  considered  i  and  ac- 
cording to  that  law  there  could  be  nodelwtable 
Iuestion,  that  the  jurisdiction  of  tbe  United 
tales  over  persons  and  property  ends  where 
the  foreign  Jurisdiction  begins. 

What  argent  reasons  press  upon  tis  to  bold 
that  thisdoctrlne  of  public  law  may  be  set  aside, 
and  that  the  United  States,  in  disregard  of  It, 
may  lawfully  treat  as  subject  to  their  taxing 
)owcr  the  income  of  non-tmdent  aliens,  derived 
from  the  interest  received  abroad  on  bonds  of 
corporations  of  this  country  negotiable  and  pay- 
able there?  If,  in  the  form  of  taxes,  tbe  United 
States  may  authorize  the  withholding  of  a  por- 
tion of  such  Interest,  the  amount  wiHbe  a  mat- 
ter in  their  discretion;  they  may  authorize  the 
whole  to  be  withheld.  And  if  they  can  do  this, 
why  may  not  the  States  do  the  same  thing  with 
reference  to  the  bonds  issued  by  corporations 
created  under  their  lawsF  They  will  not  be  slow 
to  act  upon  tbeexampleset.  If  suchataimay 
*M  levied  by  tbe  United  States  In  tbe  rightful 
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exercise  of  tbeir  taxing  power,  why  may  not  _ 
simllitr  tax  be  levied  upon  the  ioterest  on  hoods 
of  the  game  corporations  by  the  Slates  wiC'- 
'93S1  ^^^  respective  jurisdictloiis  in  therightful  _ 
ercise  of  their  taxing  power?  What  is  sound 
law  for  one  sovereignty  ought  to  be  sound  law 
for  another. 

It  is  said,  in  answer  to  these  views,  that  the 
governments  of  Europe — or  at  least  some  of 
them,  where  a  tax  is  laid  on  incomes — deduct 
from  the  interest  on  their  public  debts  the  tax 
due  on  the  amount  ae  income,  whether  payable 
to  a  non-resident  alien  or  a  subject  of  the  coun- 
try. This  is  true  in  some  instances,  and  it  has 
been  BUg^sted  in  juetiflcation  of  it  that  the  in- 
terest, being  payable  at  their  Ireasuries,  is  un- 
der their  cotitrol,  the  money  designated  for  it 
being  within  their  jurisdiction  when  set  apart 
for  the  debtor,  who  must  in  person  or  by  agent 
enter  the  countiy  to  receive  it.  That  presents 
a  case  different  from  the  one  before  us  in  this 
— that  here  the  interest  is  payable  abroad,  and 
the  money  never  becomes  the  property  of  the 
debtor  until  actually  paid  to  him  there.  So, 
whether  we  speak  of  the  obligation  of  the  com- 
pany to  theholderof  the  coupons,  or  the  money 
paid  in  its  fulfillment,  it  is  held  abroad,  not  bc- 
mg,  in  either  case,  within  the  jurisdiction  of  tlie 
United  States.  And  with  reference  to  the  tax- 
ation of  the  interest  on  public  debts,  Mr.  Pliilli- 
morc,  in  his  treatise  on  International  I^ws, 

"It  may  be  quite  right  that  a  peison  having 
an  income  accruing  from  money  lent  toa  foreigri 
Sute  should  be  taxed  by  his  owncountiyounis 
income  derived  from  this  source;  and  if  his  own 
country  impose  an  income  tax,  it  is,  of  course, 
a  convenience  to  all  parties  that  the  government 
which  is  lorcceivc  the  tax  should  d^uctitfrom 
the  debt  which,  in  this  instance,  that  govern- 
ment owes  to  the  payer  of  the  tax,  and  thus 
avoid  a  double  process;  Aufa/om'^Tier,  not  rcM- 
dent  in  Vie  State,  it  not  lialiUto  be  taxied  bu  tht 
Slate;  and  it  eeems  unjust  to  a  foreign  creditor 
to  make  use  of  the  machinery  which,  on  the 
ground  of  couveniencc.  is  applied  in  the  cases 
of  domestic  creditors,  in  order  lo  subject  him 
to  a  tax  to  which  be  is  not  on  principle  hable." 
2d  Vol.,  14, 15. 

Here,  also,  is  a.  further  difference:  the  tax  here 
is  laid  upon  tbe  interest  due  on  private  contracts. 
As  observed  by  counsel,  no  other  government 
has  ever  undertaken  to  tax  the  income  of  sub- 
jects of  another  Nation  accruing  lo  them  at 
their  own  domicil  upon  property  held  there, 
and  arising  out  of  ordinary  business,  or  con- 
tracts between  individuals. 

This  case  iadecidedupon  the  authority  of  B. 
S.  Co.  V.  Colietlor,  reported  in  100  U.  S.,  596 
1337]  [XXV.,647],and  the  doctrines  from  which  I  dis- 
sent necessimly  How  from  that  decision.  When 
Ihatdccisionwasannouncedl  was  apprehensive 
that  the  conclusions  would  follow  which  I  now 
see  to  be  Inevitable.  It  matters  not  what  the 
interest  may  be  called,  whether  classed  among 
gains  and  profits,  or  covered  up  by  other  forms 
of  expression,  the  fact  remains, the  tax  is  laid  up- 
on it,  and  that  is  a  lax  which  comes  from  the 
party  entitled  to  the  interest — here,  a  non-resi- 
dent alien  in  England,  who  is  not  and  never  has 
been  subject  to  the  jurisdiction  of  this  country. 

In  that  case  the  tax  is  called  an  excise  on  the 
business  of  the  class  of  corporations  D:)'''''<oiied 


i  UsrriiD  States. 
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and  is  held  to  be  l^d,  not  on  the  bondholder 
who  receives  the  int^«st,  but  upon  the  earn- 
ings of  the  corporations  which  pay  it  How  can 
a  tax  on  the  interest  to  be  paid  be  called  a  iitz 
on  the  earnings  of  the  corporation  if  it  earns 
nothing — if  it  borrows  the  money  topay  the  in- 
terest? How  can  it  be  said  not  to  be  atax  upon 
the  income  of  the  bondholder  when  out  of  hia 
interest  the  tax  is  deducted? 

That  case  was  not  treated  as  one,  the  disposi- 
tion of  which  was  considered  important,  asset- 
tling  a  rule  of  action.  The  opening  language 
of  the  opinion  is:  "As  the  sum  in  this  suit  is 
small  and  the  law  under  which  the  tax  in  ques- 
tion has  long  since  been  repealed,  the  case  is  of 
little  consequence  as  regards  any  principle  in- 
volved in  it  as  Brule  of  future  action.  But 
now  it  is  invoked  in  a  case  of  great  magnitude, 
and  many  other  similar  cases,  as  we  are  in- 
formed, are  likely  soon  to  be  before  us;  and, 
though  it  overrules  repeated  andsolemn  adjudi- 
cations rendered  after  full  argument  and  ma- 
ture deliberation;  though  it  is  opposed  to  one  of 
the  most  important  and  salutary  principles  of 
public  law,  it  is  to  be  received  as  concluhL  «,  and 
no  further  word  from  the  court,  either  va  ex- 
planation or  justiScation  of  it,  is  lo  be  heard.  I 
cannot  believe  that  a  principle  so  important  as 
(be  one  announced  here,  and  so  injurious  in  its 
tendencies,  so  well  calculated  to  elicit  unfavor 
able  comment  from  ttic  enlightened  sentiment 
of  the  civilized  world,  will  be  allowed  to  pass 
unchallenged,  though  the  court  is  silent  upon  it. 


EDWARD  SCHWED  et  ai...  Appta., 
WILLIA3I  SMITH  et  al. 

<See  S.  C„  16  Otto,  IBS-UKL) 

Jun'tdictioruti  amount. 

AltliouRh  Uk  ettect  of  a  decree  Is  to  deorfve  de- 
endaiit.Tn  the  abnegate,  of  more  than  SS,000,if  It 
as  beeo  done  at  the  suit  of  several  parUeB  on  sev- 
ml  clHims.  who  mlgbt  have  sued  separatelv  but 
rhcHG  Rultj<  have  been  Joined  in  one  foreoni'eiiienoe 
nil  tnKavn  pxnenae.  neither  one  of  wbom  ecwrate- 
SS,0OO,  the  amount  to  not  suffldent  b> 
~*  the  rlgbtof  appeal  to  this  eourt. 
[No,  lOfl?.] 

Motion  stibmitted  Nov.  IS,  ISSl.    Decided  A'ot. 
S7, 18SS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 
The  hisloij  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
On  motion  to  dismiss. 

Mettr*.   Enoch   Tott«n  and    Jamea    8. 
Botaford,  for  appellees,  in  support  of  motion. 
Mestr*.  marer  SalBbarnr  and  Bryant, 
Waddili   ' 


el^ts,  t 


Holmea  &  Waddili,  for  appell 

Nc 

Jurtodliti™;  Sito'DciiM  nf  thing  dembnilaJ  may  be 
thovn :  wluU  coses  rertewoWe  trOlKnit  rtoord  to jnmt 

n  cimtrOTwrav.   See,  note  to  Gordon  v.  Osden.  Vi  V. 

i.  (3  Pet.),  8P 
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Hr.  CkitfjMtlUt^miim  delivered  the  opbi- 
bnttflte  court: 

Oa  ^  Wh  c«  Juuuf.lSSO,  Scbwed  A  New- 
kwc  caotawd  ft  JndKment  Id  the  Circuit  Court 
dUtioii  Cotm^.lfiiwmri.anlnMtbemaelTes 
■d  ta  bTor  of  Han;  Heller,  for  (9,6ia.S0. 
bKUkn  wmu  aiK«  lamed  on  tbiajudgmeDt, 
■d  k*led  hj  BaOey,  sberifl  of  the  couoty,  on 
•  Motkof  mods. 

OBtelU  of  Febniai7.1880.WElllam  Smith 
4  On.  had  a  mit  pending  in  the  same  court, 
ta  arir  bror,  •gainst  Bcbwed  &  Newbouse 
kt  Ike  lecOTVTT  of  $8,828.71,  awl  WllUani  C. 
4nae  A  Co.,  another  ault  for  the  reeovei7  of 
tl.nitt.  In  both  the  nilCe,  attachments  were 
hned  and  krled  on  the  aame  spods  taken  un- 
4s  Ac  oeCBtioB  In  taTor  of  Heller,  and  tlien 
kike  hnda  of  the  aberiff.  Smith  ft  Co.  and 
tene  *  Co.  iberenpon  be^n  a  euit  in  the 
■■i  eovl  Bcainy  Scnwed,  Kewbouse,  Heller 
,  tbe  object  of  which  was  b>  «et 

in  favor  of  Heller  on  the 

xtnfcMed  without  on^  con- 
,  and  for  tbe  purpoee  of  covenng  up 
ttt^opertj  of  Bchwea&Newhou»e,aDdhin- 
to&c  and  delajtag  ciedltora  in  the  colleelion 
•(  iWto  debts.  This  «uit  was  af lemardB  re- 
aped Id  Ihe  Circuit  Counof  tbe  United  Sutes 
im  Ike  Weaten  DivMon  of  the  Wwtem  Di* 
MR  *t  Mlwoiui.  Afterwmrda  Judirmente  were 
nduul  la  the  attBchmeat  aults;  that  In  favor 
rf  faith  A  Co.  being  for  $4,174.88.  and  that 
■  hnt  <d  Omeoe  ft  Co.  for  «1,104.09.  In  tbe 
■FiMJML  Other  cndiion  of  Schwed  ft  New- 
kw  tat  aWncbmenta  and  Judgments  against 
Am,  «>  wit:  Tbe  Setb  Thomas  Qock  Com- 
_  w  for  «I,51S.49.  Tbe  E.  N.  Welch  Manu- 
'*  tarttfi^OMn|)aD7for$4SS.08.and  F.  Quajle 
ti  ICC  Tbe  atlachmentg  In  these  cases  were 
•ko  tried  on  lite  goods  In  the  hands  of  the 
ten.  AD  the  later  attacblnr  creditor  were 
"l*i'iLd  as  iwitlea  to  tbe  orlgnial  suit  tieguQ 
^  ^moA  ft  Co.  and  Greene  ft  Co.,  U>  set  aside 
t  in  IsTor  of  Bellcr,  and  in  proper 


M  nea      _      ..  .  .   ,     .  _„ 

1^  M  SS.  paid  into  tbe  registry  of  tbe  court, 
ki  tfcr  taal  h^tflng,  a  decree  was  rendered  do- 
^nv  the  Jodgment  conteaaed  in  favor  of 
Utr,  raU  m  agalnsl  the  attaching  creditors. 
r-«  tU*  dMTCe  Hchwad.  Newbooae,  Heller 
■e  BAt.  the  aberUT.  look  an  appeal,  which 
^  #f*lbca  wnr  more  to  dismiss  on  tbe 
naaj  thai  the  vahie  of  the  matter  to  dispute 
*'"«^  ihc  undlants  and  the  several  appel- 
vkaathu  •5.000. 

k  «  ^laMrflil)!  to  distinguiab  this  case  in 
-nfsfc  friw  Stimr  v.  Bigiio*,  0  Wall..  BOe 
^  f  0.,  XVIIL.  BSS1.  where  an  appeal  bv 
«4k««  who  had  Joined  in  a  suit  to  set  aside 
'^dahy  wiMTe^anea  hj  their  debtor,  was 

^ahMa,  tcapecdvdjr.  wen  kaa  than  our  ]u- 
■Mraonl  Hmta.  In  delivaing  tbe  opinion  of 
^  ->wt.  Mr.  JmMt  Xelaon  said:  '"Hie  Judg- 
*■  Trifcjn  who  have  Joined  in  this  Mil  have 
7*"—  Md  dialnci  Inienati,  depending  upon 
^■n»  tmA  diMlaei  Judgmeatn.  In  no  event 
'^■■tewai  la  dispaie  of  either  parn  exceed 
^MMKof  thairJialgneaL  •  •  •  ThebUl 


and  a  decree  rendered  in  their  favor,  It  would 


creditors  did  succeed  aiid,  in  effect,  each  n  _  _ 
cred  a  decree  agatiut  Heller,  setting  aside  bis 
ludsment  Bo  far  as  It  aSecled  them  indlviduallj. 
Had  they  been  defeated  thev  could  not  have  ^>- 
pealed,  becauae,  although  allowed  in  equity  to 
join  in  their  suit,  they  h^  "separate  and  aistuict 
Interests  depending  on  separate  and  distinct 
Judgments,  as  weU  as  sepiu^te  and  distinct  at- 
tachments. Biitif  the  decree  Ih  several  as  to  tbe 
creditors,  it  is  difficult  to  see  why  it  is  not  as  to 
their  adversaries.  Tbe  theory  U,  that,  aldiougb 
tbe  proceeding  is  in  form  but  one  suit,  Its  legal 
effect  is  the  same  as  though  separate  suits  bad 
been  begun  on  each  of  the  separate  causes  of 

Tbe  appeal  in  Seattr  v.  Bigtlow  was  from  a 
decree  against  the  creditors,  but.  In  deciding  tbe 
case,  the  court,  in  express  terms,  adoptea  tbe 
analogous  practice  in  admiralty,  where,  under 
certsin  circumstances.  separatB  and  distinct 
caases  of  action  may  be  united  In  one  suit;  and 
in  that  practice  It  has  always  been  held  that  the 
ahi|M>wner  cannot  unite  the  separate  decrees 
against  him  In  a  suit,  to  make  up  the  amount 
oecessaiy  (or  our  JuriBdlction  on  appeal.  That 
question  has  been  fully  considered  at  tbe  pres- 
ent Term  In  Ex  parte  BalCinurre  (£  Ohui  EaitToad 
Cojnpany  [anfe,  78].  Although  the  effect  of 
the  decree  IB  to  deirive  UcUer  in  the  aggregate 
of  more  than  $6,000,  it  has  been  done  at  the  suit 
of  several  parties  on  several  claims,  who  might 
liBve  sued  sepamt^ly,  but  whose  suits  have  been 
Joined  in  one  for  convenience  and  to  save  ei- 

The  motion  to  dittniu  i*  granted. 
Trueoopr.    Teat; 

James  H.  MoKennejr,  Clerk.  Sup.  Court,  U.  S. 

aied— 100  n.  8.,  Sffi  1 1(H  U.  B.,  MS,  NO ;  110  V.  8., 
3W;113r.8.,aK 


PETER  W.  GEEEIE,  SherUT  of  Oconto 
CotTHTT,  WiBOOHaDi,  AIID  WILUAM 
ELASB,  F(ff*.  in  Brr., 

THE  EIRBT  CABPENTER  COMPANY. 

(Bee  S.  c,  IS  Otto,  3»-3B0.t 
Witamtin  BtatuU  of  Limilaticti* — deed  on  ftu- 


1.  Dnder  seotioDS  or  chapter  138  ot  the  Oeoerai 
Iawb  of  WIsoodAi,  of  isn,  pTovtdlns  that "  No  ac- 
tion shall  be  oommenoed  by  the  former  owner  or 
ownenof  anr  lands,  or  byanrperaoD  olamiliis  un- 
der him  or  tbem,  in  leeover  ptwasslon  of  land 
wblob  has  been  aold  and  ooovejad  tij'  deed  for  oon- 
paftneat  of  taxes,  or  to  avoid  such  deed,  unlnw 
uioh  action  shall  t*e  oamnMnoed  within  three  yeata 
next  >ft«r  tbe  recording  of  such  deed,"  laad  Is  to  be 
regarded  as  baling  been  sold  tor  noD-parment  of 

•Head  noua  by  Mr.  JuMee  Bi.ATCHmKn. 


NOTX.— Sok  of  land$  far  laxa :  Mrlct  eamfUaitet 
nMli  the  UtauU  necemoTM.  Bee  note  to  Tillbuna  v. 
Pertoo,  IT  U.  S.  (t  WbeaUTT. 


,Co4^Ic 


BrPBEME  CoirsT  of  thb  Usitkd  States. 


Oct.  Txkv, 


l^ieB,  ahtiouBb  the  sum  to  raite  which  It  was  sold 
Included  five  cents  for  a  United  BtatM  nvenue 
■tamp,  to  be  put  and  which  was  put  on  the  oerUfl- 


nmn,  asBlgnee  of  Oconto  Coim^"  had  depoalted 
ocrtUlaateB  of  Okie  diowlna  that  Hive  paroefc,  eooh 
of  which  cold  forso  miuf.weseaold^to  tlie  aaid 
'    intr,andbrils  neaaureruBlBiied  to  B. 
L,"  tor  K)  much  "  In  the  wbo>&"  the  total 
imottbeflTeeeveialaunM.  nuBtatuCe, 


of  which  cold 
Oconto  Cour*- 
A.Col       - 


^iMer  GOl  seoUon  n,  of  the  Oeneial  Iawb 
conMD,  of  un.  pi«sorltied  a  f  orm  of  deed, - 
ridedthatnAo<ildbe''Bubatsiitlal]T"7i.  . 
"otAer  equivalent  form,';  Rowing  Out  bbe^lEtpd 


d  be  "  Bubatsotlallv  "  I 

r  egulvalent  form,"  ahowing  Out 

lid  tor  a  cum  named^"  In  the  whole.*'  Held, 


that  the  dee£  followed  the  form  nibelantuilly. 

3.  A  sheriff,  having:  posccaalon  of  property  under 
a  ivrlt  of  attaohment,^  not  bound  ^y  a  Judgment 
lu  a  TeplevlD  suit  to  whkth  he  was  not  a  partrj  and 


kppear,  and  ' 
inder  sher.if. 


eerved  with  prooeK  and  did 
'-  he  did  not  defend,  alttaouKb 
I  Individual,  was  a  paitf  to 


JurtodlctloD  of  both 

ireneTal  verdict  of  a  Jury 
m  um  OBBD,  onu  no  ouwial  verdict  In  any  fonn 
known  to  Die  commoa  law,  and  no  waiver  ui  writ- 
tag  at  a  Jury  trial,  and  no  mioh  flndlnv  of  the  court 
below  upon  the  ucts  ac  Is  provided  for  by  eeotloQ 
US  of  the  Kevleed  Statutes,  this  court,  on  a  written 
ptlpulatlon  flied  In  this  court  bv  the  parties,  agree- 
ing upon  the  facte,  roTlewed  tbe  tase  on  a  writ  of 
error,  and  reversed  a  Jiiilgiuent  below  for  the  de- 
f^O'lont,  and  directed  n  JuOgment  for  the  plaint- 
iff, tn  on  action  of  trover. 

[No.  03.] 
Ai-gued  Nov.  ^0,  SI,  ISS:.  Decided  Dee.  4, 11 


The  historr  and  facte  of  tbe  case  fully  ap 
in  tbe  opinioa  of  the  court. 

Afettrt.  S*mael  D.  H*»tlng».  Jr.,  Owry* 
G.  Green  and  T.  0.  How,  for  plaiotiOa  In    - 


^Vr.  Juttiee  Blatchlbrd  delivered  the  opin- 
ioa of  Uie  court : 

This  suit  was  brought  in  a  court  of  the  StatQ 
of  Wisconsin,  byPeter  W.  Geekie,  Sheriff  of 
Oconto  County,  WisconMU,  and  William  Klaas, 
citizens  of  Wisconsin,  ^^nst  The  Kirby  Car- 
penter Company,  an  Illinola  Coiporation.  and 
was  removed  into  Ihe  Circuit  Court  of  tbe  Unit- 
ed States  for  tbe  Eastern  District  of  Wisconsin, 
before  answer.  The  cause  of  action  set  forth 
in  tbe  complaint  was,  that  Ihc  plaintiff,  E 
was  tbe  owner  of  certain  saw-logs  lying  in  tbe 
waters  of  the  Menominee  R)ver,in  Ocooto  Coun- 
ty, Wisconsin;  that,  in  April,  1878,  the  plaiut- 
lSGeekie,s2suchSberiS,levied  on  and  attached 
said  logs  under  a  writ  of  attachment  issued 
against  said  Elass  by  the  Circuit  Court  of  said 
County;  that  the  defendant,  byitai-mpiiiy^,toot 
in  Wisconsin,  a  largequar'ity  o' saw-logs  from 
the  Sheriff,and  converlei  bow  )  its  own  u 
tothevalue  of  It8,!i00i  £   J  that  Jie  Sheriff 

Knded  (940  in  endeiivoring  to  safely  keep  tbe 
j8  SO  wrongfully  taken,  and  as  Increased  ex- 
pense in  keeping  what  loss  the  defendant  did 
not  succeed  in  tt&ing.  The  claim  made  is  for 
treble  damages,  with  interest. 

Tbe  answer  sets  up  that  the  logs  were  not  the 
property  of  Elesa,  but  were  Hk  property  of  Uie 
158 


defendant;  that  whatever  the  defendant  did  in 
tegard  to  the  logs  was  done  under  writ  of  re- 
plevin Iwued  in  a  suit  brought  by  It,  aa  plaintiff, 
in  tbe  Circuit  Court  for  Menominee  County, 
Michigan,  to  tbe  sheilS  of  that  county,  com- 
manding him  to  take  said  logs  and  deliver  them 
to  It;  and  that  said  Sheriff  took  <ad  logs  into 
his  custody  under  said  writ  in  said  Countv  of 
Menominee,  in  the  State  of  Michigan,  and  de- 
livered tbem  to  said  Company. 
The  ease  waa  tried  before  a  Jury.  Tbe  record 
.ates  that  the  jury  "Bendered  a  special  veidict 
in  answer  to  tbe  questions  propounded  by  the 
court,  said  queations  and  tbe  answeia  of  the  jury 
thereto  beii^  as  follows."  Tbereis  nootheror  u 
further  special  verdict  than  the  eight  queetioos  '^ 
and  answers  which  then  follow,  and  there  fsno 
general  verdict  for  either  party.  Afterwards, 
the  plaindSs  moved  the  court  "  upon  ihe  spe- 
cial Terdlct"  and  on  "the  records  and  evidence 
in  said  cause"  "for  judgment  in  their  favor  for 
96,791.50,  with  interest  at  the  rateof  seven  per 
cent  per  annum  from  April  24,  1876,  and  costs," 
Tbe  defendant  also  moved  for  judgment  in  its 
favor  on  tbe  "special  verdict"  "ana  because  in 
law  the  plaintiffs  established  no  cause  of  action." 
The  court  ordered  Judgment  in  favor  of  Ihede- 
fendant  and  overruled  the  motion  of  Ihe  plaint- 
iffs for  Judgment  in  their  favor.  Judgment 
was  rendered   for   the   defendant,  against  the 

Elainlifls,  for  4186.02  costs.  This  wnt  of  error 
brought  by  the  plaintiffs,  to  review  and  re- 
->rse  this  judgment. 
At  tbe  trial,  as  appears  by  tbe  bill  of  excep- 
ons,  the  plaintlflB,  to  show  title  in  Elass  to 
_ie  logs,  offered  in  evidence  a  tax  deed  from  the 
Stale  of  Wiaconmn  and  Oconto  County  to  one 
S.  A.  Coleman,  dated  and  acknowledged  April 
27, 1867,  and  the  certiflcate  of  ItsrecordindcrEed 
on  it,  showing  that  It  was  recorded  in  the  office 
of  the  roister  of  deeds  for  said  county,  cu  the 
same  day.  The  defendant  objected  to  It.e  re- 
ception of  the  deed  in  evidence:  (1)  becaute  it 
wBH  not  in  the  fonn  prescribed  by  statute  ;  (S) 
because  it  was  not  executed  and  acknowledged 
as  required  by  law;  (8)  becauseitwssvoidupon 
its  face.  Tbe  court  reserved  Itsrulingson  said 
objections,  and  received  said  deed  and  certifi- 
cate in  evidence,  subject  to  said  objections. 
Like  objections  and  a  like  ruling  were  made  in 
respect  to  a  certified  copy  of  the  record  of  said 
deed,  showing  tbe  date  of  its  recordinz.  Tbe 
deed  covered  TO-^'V  acres  of  Iand,inEection  18, 
in  tewn  3!!,  of  range  22,  and  120  acres  in  sec- 
tion 14,  in  town  88,  of  (»nge  22;  being  five  sev- 
eral tracts,  all  in  Oconto  County.  The  sale  was 
for  912.20,  which  was  Ihe  amount  of  tbe  taxes 
and  costs  of  sale.  The  plaintiffs  then  proved 
that  Elass  purchased  from  Coleman  the  limber 
standing  on  the  premises  described  in  the  deed; 
that  all  UiB  logs  in  controversy  were  cut  by 
Kli^  from  the  premises  during  the  winter  of 
1875  and  1876.  and  put  into  the  river  ;  that  the 
premises  remained  vacant  and  unoccupied  dui^ 
mg  the  whole  of  the  three  years  next  after  the 
recording  of  the  deed;  that  the  Iobb  were  held 
by  Geekie,  as  Sheriff,  imder  a  regular  and  vand 
attachment  and  levy  ;  and  that  the  Company 
claimed  to  own  the  logs  and  souriit  to  take  tfaem 
from  the  custody  of  Geekie,  After  the  plaint- 
iffs had  reeled,  the  defend*  offered  to  show 
by  certified  copies  of  tbe  i.cortis  from  Ocon- 
to County,  that  tbe  county  treasurer  of  tbtt 


Qee^ie  v.  Eibbt  Cabfbktkb  Co. 


^ilj.iii  —Hug  llii  will  iif  llii  tiiiiil lilili 

>  ^d  tu  deed  to  Coleman  was  bued,  added 
'  itc  "*"■"  ot  all  legal  taxes  oad  charges  for 
kick  meh  at  bU  tncu  was  liable  to  be  sold, 
»^im  of  flTeoenUlo  pavfora United  States' 
«MaE  Manp,  to  be  jAaada  on  the  certlScale  ia- 
•d  to  ibe  porcbaaer  on  soch  sale ;  that  said 
^^  cxceai  of  flT«  cents  was  included  in  Ihc 
«D^  for  wUcfa  eac^  one  of  said  tracts  was 
U.  aad  thai  ft  five  cent  United  States'  Inler- 
J  HWDt  Mknu)  waa  affixed  to  each  one  of 
id  catlfieuea  of  ade.  The  pUOntUfa  objected 
Ike  itMplion  of  said  eTidence,  as  incompe- 
M  aad  taDDBMCflal,  becanae  said  tax  deed  waa 
rokr  and  ralid  oo  ita  face,  and  bad  been  re- 
■dsd  BDore  than  three  years  before  the  com- 
Mc^aeslof  thcacUoaandttae  cutting  of  the 
Bh«  The  ooort  reseired  its  rullDg  on  said 
nnt{lihecloaeofthecaae,Bn<rreceived 
•abject  tosaidobjectlon.  It  was 
bj  Ute  (daintifls  that  the  facts 
I  «]e  were  as  the  defendant  of- 
w  them  to  be,  but  not  iraiving  their 
mU  evidence,  or  conaenting  to  its 
wceived.  The  defendant  then  gave  evi- 
^awiag  that  H  owDed  In  fee  simple,  at 
the  tax  deed  to  Coleman  was  executed 
the  premises  from  which  said 
.  After  the  close  of  the  evidence, 
3  be  aoawered  by  the  Jury  were 
m  by  the  court,  and  they  were 
I  bv  the  pay.  The  bill  of  exceptions 
rodnwi:  "Both  said  plaintiffs  and  said 
Sled  modooa  for  Judgment  on  the 
rcocad*  and  evidence  In  said  cause, 
tent  of  said  counter  motions 
la  leatimony  resi'TTed,  the 
aald  defendant's  objections  to 
of  mid  tax  deed  in  evidence, 
I  rti*"'"***  objection  lo  said  defendant's 
DT,  showing  tbe  illegnl  excess  of  five 
^  a^MMUU  for  which  each  of  said  tracts 
waa  told  by  aaid  county  treasurer,  aaii 
Ptl  Mad  rlafmUTi'  motion  for  Judgment, 
^  ■.rirtvi  Jndgmeot  for  said  defendant ;  to 
«r&  'C  vtairfi  wd  rulings  against  said  pl^t- 
£»  lal  plaladfla  tbea  aoa  there  duly  excepted. " 
T«  I  li  I  iaii  an;  objection  that  this  court 
-«al  aoa  vevVw  the  Jodgmenl  in  this  case  be- 
-^B*  Am*  wh  do  gneral  verdict  of  the  Jury, 
Hc  ■•  ^Mrial  votDCt  in  any  form  known  to 
k  ■■Miai  law.  and  do  waiver  In  writing  of 
I  v^  mal.  aad  no  such  ftodinK  of  the  court 
■in*  nw  the  facU  •■  Is  provided  tor  by  sec- 
a»  M»  f)f  the  Revised  SUtnles,  tlio  iwrties 
tow  «lad  ta  this  court  a  written  stipulation, 
"  Tlal  tbe  facta  appearing  from  ibc 
•d  staled  by  the  bill  of  exccp- 
B  proved,  ahall  be  taken  and 
■  facta  in  this  case  for  all  pur- 
MM  md  m  foOj  aa  if  they  had  been  specifi- 
*:-  iim±  by  Ibecimili  court":  and  "That 
to  -wdt  cnort  anlKaittad  certain  questions  to 
to  fwj  bv  e^eeiuewt  of  tbe  parties,  and  that 
to  4to«  heu  woe  lo  be  foand  and  stated  as 


1,  tadgment  was 
t  below,  Bs  they 


d  by  Ibe  coart 
JibhiMhw  lln  laa  " 
r  fsovad  opoa  wblcfa  tbe  drctdt  court 
itorf  tW  ob^iciioa  of  Ibe  idaintUts  to  the 
M«r  *=*  1^  P*f*  °t  <te  defendant,  to  show 
fc^  saeiai  ot  Ave  ceoU  la  the  amount  for 


which  each  of  the  tracts  of  land  v 


sold  ;  that,  although  a  tax  was  included  In  that 
amount,  'Jiere  was  also  included  in  it,  that  for 
which  tbe  land  could  not  be  sold;  and  that  this 
fact  deprived  the  officer  of  the  power  to  seU.and 
made  the  tax  deed  void. 

The  Statute  of  Wieconsin  applicable  lo  this 
subject  is  found  in  chapter  188  of  the  General 
LawsoflSfll,  sections  5  and  6:  "Sec.  S.  No 
action  shall  be  commenced  by  the  former  owner 
or  owneiH  of  any  lands,  or  by  any  person  claim- 
ing under  him  or  them,  to  recover  possession 
of  land  which  has  been  sold  and  conveyed  br 
deed  for  non-payment  of  taxes,  ot  to  avoid  sucb 
deed,  unless  such  action  shall  be  commenced 
within  three  years  next  after  the  recording  of 
snch  deed.  Sec.  6.  The  limitation  for  bringing 
actions  prescribed  in  the  latit  preceding  section 
shall  not  apply  •  •  •  where  the  taxes,  for 
tbe  non-payment  of  which  the  land  was  sold 
and  the  tax  deed  executed,  were  paid  prior  to 
the  sale  or  where  the  land  was  redeemed  from 
the  operations  of  such  sale,  as  provided  by  Law, 
nor  where  the  land  was  not  liable  to  taxation." 
The  sole  question  presented  under  these  pro- 
visions is,  whether  tlid  land  in  this  case  can  bo 
said  not  to  have  been  sold  for  non-payment  of 
taxes,  because  in  tbe  $13.20  for  which  it  was 
sold,  was  included  twenty-flve  cents  for  the 
five  Biamps,  in  addition  to  |11.96  for  taiea 
proper.  It  is  admitted  that  the  land  could  not 
properly  be  sold  to  raise  the  five  cents  as  a  tax, 
and  that,  If  the  question  had  been  raised  on  be- 
half of  the  original  owner  of  the  land,  in  a  suit 
commenced  within  three  years  next  after  tho 
recording  of  the  deed  on  the  sale,  he  could  have 
liad  relief  against  the  sale :  but  it  is  contended 
for  the  plaintiffs  in  error,  that  the  lapse  of  the 
three  years  prevented  the  questioning  of  tbe 
(■alidity  of  the  deed,  because  of  the  irregularity 
complained  of.  We  arc  of  opinion  that  the  cir- 
cuit court  erred  in  its  construction  of  tbe  stat- 
ute The  cxr«L>tions  in  section  6  do  not  apply 
to  this  case,  ana  the  land  was  sold  for  non-pay- 
ment of  taxes,  although  an  improper  item  waa 
included  in  the  amount  for  which  the  sale  waa 
had.  It  matters  notwhether  such  item  was  five 
cents  for  a  revenue  stamp,  or  an  illegal  excess 
for  fees,  or  any  other  ille^l  excess.  The  stat- 
ute applies  whenever  there  has  been  an  actual 
attempt,  however  defective  in  detail,  to  cany 
out  a  proper  exercise  of  the  taxing  power.  Aa 
against  the  grantee  in  the  tax  de^,  the  statute 
puts  at  rest  all  objection  raised,  after  the  time 
specified,  against  the  validity  of  the  tax  pro- 
ceeding, from  and  Including  the  assessment  of 
the  land,  to  and  including  tbe  execution  of  the 
deed.  If  the  deed  is  valid  on  its  face,  and  pur- 
ports to  convey  the  land  on  a  sale  for  the  non- 
payment of  taxes,  It  is,  during  the  three  years, 
prima  fane  evidence  of  the  regularity  of  the 
tax  proceeding;  and,  after  (he  statute  baa  run  in 
favor  of  the  grantee,  the  deed  becomes  conclu- 
sive to  the  same  extent.  The  general  authority 
of  the  taxine  officers  and  the  liability  of  the 
land  to  taxation  having  existed,  there  waa  no 
want  of  authority  to  put  the  taxing  power  In 
motion.  Thnl  being  wi,  the  lapse  of  tline  estab- 
lishes conclusively  the  validity  of  the  tax  and 
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tlon.  There  hiimg  been  lutisaiction,  &11  error 
was  cwncluaJTelv  tarred  bj  the  slatule.  This 
construcdon  1b  tnat  held  by  the  Supreme  Court 
of  WisfionBhi  in  regard  to  Uiis  statut*,  in  Oeonla 
Co.  V.  Jtrrard,  46  Wis. ,  817.  and  Millie  v.  Coi^ 
mart,  47  Wis.,  184 ;  and  it  U  said  and  correctly, 
la  the  latter  case,  that  that  is  the  view  which 
has  been  uniformlj  taken  of  that  statute  by 
that  court,  and  that  lo  adopt  a  contrary  view 
would  disturb  numcroua  tides.  Such  construc- 
tion was.  therefore,  always  a  rule  of  property 
la  respect  to  land  In  WiBconBin,  and  is  ooe 
which  this  court  will  follow.  Sugdam  v,  Wilt- 
wni*TO,24How..427[65U.S.,3WI..742].  Iq 
MilUdge-v.  Coleman,  the  illegalitv  allegco  was 
the  including  of  five  cents  for  a  United  States' 
revenue  stamp  in  the  amount  for  which  the 
land  was  sola.  That  case  was  decided  some 
four  months  after  the  decision  In  the  present 
case  was  made  by  the  court  below. 

The  deed  in  question  was  not  open  to  tne 
other  objections  taken  to  it  at  the  trial.  One 
of  those  objections  was  that  the  deed  was  not 
substantially  in  the  form  prescribed  by  statute, 
or  any  equivalent  form,  and  was  void  upon  its 
face.  The  form  is  given  in  chapter  50,  section 
32,  of  the  General  Laws  of  Wisconsin,  of  1859, 
and  the  statute  says  that  the  deed  "shall  be 
substantially  in  the  following  or  other  equiva- 
lent form."  There  is  no  doubt  that  the  form 
must  be  substantisJly  pursued,  or  the  deed  will 
be  invalid.  Part  of  the  form  is  a  recital  that 
the  purchaser  or  his  assignee  has  deposited  a  cer- 
tificate, whereby  it  appears  that  certain  lands, 
describing  them,  were,  for  the  non-payment  of 
taxes,  sola  by  the  olScer  named,  at  public  auc- 
tion, at  a  place  and  time  named,  lo  the  said  pur- 
chaser, for  a  sum  named,  "  In  the  whole,  which 
sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid,"  on  said  tracts  of  land,  etc.  The 
deed  in  the  present  case  recites  that  "S.  A. 
Coleman,  asdgnee  of  Oconto  County,"  has  de- 
posited Ave  certiflcslea,  whereby  it  appears  that 
Dve  certain  parcels  of  land,  describing  them, 
three  containing  40  acres  each,  each  sold  for 
$2.43,  one  conlwning89VoBacrcs.  sold  for  f2.43, 
and  one  containing  40  acres,  scld  for  $2.48, 
were,  for  the  non-payment  of  taxes.  Bold  by  the 
ofBcer  named,  at  public  auction,  at  a  place  and 
time  named,  "  To  the  said  Oconto  County,  and 
by  its  treasurer  assigned  to  8.  A.  Coleman,  for 
the  sum  of  (12.20,  in  the  whole,  which  sum 
was  the  amount  of  taxes  assessed  and  due  and 
unjMid,"  on  said  tracts  of  land,  etc.  The  ob- 
jection made  in,  that  the  recital  is  not  that  the 
lands  were  sold  for  so  much  in  the  whole,  but 
that  they  were  sold  ' '  To  the  said  Oconto  Coun- 
ty, and  by  its  treasurer  assigned  to  S.  A.  Cole- 
man" for  so  much  in  the  whole;  that  the  words 
"the  sum  of",  in  the  recital  relate  to  the  word 
"assigned;"  that  the  meaning  is  that  the  lands 
were  assigned  to  Coleman  for  the  $12,20  in  the 
whole,  or  were  sold  and  assigned  for  that  sum 
in  the  whole,  and  not  that  they  were  sold  for 
that  sum  in  the  whole.  The  circuit  A>urt  held 
that  it  clearly  enough  appeared,  taking  the 
whole  deed  together,  for  what  sum.  In  dollara 
and  cents,  the  land  was  sold  in  the  whole,  as  re- 
quired bv  the  statute;  and  that,  taking  the  state- 
mcnl  as  lo  the  l|12.20  with  the  preening  state- 
ment as  to  the  sum  for  which  each  parcel  of  | 
land  sold,  the  inference  was  irresistible  that  the  I 
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|13.S0  was  the  amount  tor  which  the  land  was 
sold  in  the  whole,  for  the  non-payment  of  taxes. 
We  think  this  view  was  correct.  A  like  con- 
struction was  given  to  a  recital  in  the  same  lan- 
guage, by  the  Supreme  Court  of  Wisconsin  in 
Mil&dge  V,  Coleman  (uH  tttpra).  It  is  manifest 
that  the  words  "  and  by  its  treasiu^r  sssigned 
lo  8.  A.  Coleman,"  are  lo  be  read  as  if  ihey 
were  in  a  parenthesis.  In  connection  with  the 
prior  words  "  Whereos,  S.  A.  Coleman,  assign- 
ee of  Oconto  County,  has  deposited."  etc.,  tbcy 
are  put  in  to  indicate  ihot  Oconto  Countt'  was 
the  purchaser,  and  Coleman  was  its  assignee, 
of  the  purehase,  by  assignment  from  the  treas- 
urer of  Ihe  county.  Everything  required  by  the 
statute,  as  to  form,  is  found  in  Uie  deed,  with 
added  facts  as  to  the  assignment. 

The  objection  as  to  the  form  of  the  acknowl- 
edgment of  the  deed  does  not  seem  lo  be  in- 
si^d  on  by  the  defendant  in  error.  We  think 
the  circuit  court  was  correct  in  its  ruling  thot 
the  acknowledgment  wos  in  proper  form.  The 
same  form  was  upheld  as  i  .     ..     « 

preme  Court  of  Wisconsin,  1 
man  (alii  ftipra). 

The  defendant  offered  In  evidence  at  the  trial 
a  copy  of  a  Judgment  in  an  action  in  the  Cir^ 
cuit  Court  for  the  Count  v  of  Menominee,  Mich  - 
igan.  <n  which  The  Kirny  Carpenter  Company 
■' Wos  plaintiff  and  the  Menominee  River  Maq- 
ufactunng  Company,  Charles  J.  Ellis  and  Mil- 
lard F.  Powers,  were  defendants,  in  which  ac- 
tion a  writ  of  replevin  was  issued  to  the  ^eriff 
of  said  county,  commanding  him  lo  forthwith 
take  into  his  ctistody  the  goods  and  chattels 
(herein  mentioned,  which  were  the  logs  in  con- 
troversy, and  deliver  them  to  Kaid  Kirby  Car- 
penter Company;  which  ar"' ' 


the  31  St  day  of  May,  1676,  and  process  there- 
in served  on  said  parties,  therein  named  as  de- 
fendant8,0D  said  day;  and  in  which  action  judg. 
menl  was  entered  as  by  default  against  the  de- 
fendants therein  named,  on  the  24(h  day  of 
September,  1878,  adjudging  the  title  to  said  Iom 
to  l)e  in  said  Kirbv  Carpenter  Company."  The 
plaintilfs  objected  to  the  admission  of  said  rec- 
ord in  evidence,  as  incompetent  nnd  immaterial. 
"  because  neither  of  the  plaintiffs  in  this  action 
were  parties  to  said  action."  The  court  re- 
served its  ruling  upon  said  objection,  and  re- 
ceived said  testimony  subject  10  said  objection. 
The  record  does  not  show  that  Ihe  objection 
was  afterwards  either  overruled  or  sustained. 
As  the  court  held  Ihat  Coleman  acquired  no  title 
under  the  lax  deed,  it  was  unnecessary  for  it  to 
make  any  ruling  as  to  Ihe  effect  of  the  judg- 
ment in  the  repkvin  suit.  But,  under  the  stip- 
ulation BO  made  in  this  court,  the  qucsfton  is 
here  lo  be  passed  upon. 

The  bill  of  exceptions  states  that  the  defend- 
ant showed  that  Ihe  Millard  F.  Powers  named 
as  one  of  the  defendants  in  said  replc\in  suit, 
was  Ihe  under  sheriff  of  Oconto  Countv;  that 
process  in  said  suit  was  served  on  said  t'owors 
on  an  island  in  the  Menominee  River,  near  its 
mouth,  on  the  Michigan  side  of  the  main  chan- 
nel of  said  river,  near  the  bead  of  which  inland 
are  situated  what  are  called  the  diriding  piers; 
and  that  at  the  time  of  the  service  of  said  proc- 
ess upon  said  Powers,  he  was  on  said  island,  as- 
sisting the  plaintltf  Oeekic  in  Ids  endeavors  to 
retain  said  logs  under  said  writ  of  altachment, 
under  which  Uiey  were  lev/4  on  by  said  Powers ; 
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Hm  d  of  aid  logs  tbaX  were  taken  from 
■d  ikblib,  afleT  (be  isniiiw  of  said  writ  of 
Mt^m.  XR  Uken  bj  s«ld  sheriD  aod  hia 
■'"      "  '  r  the  authority  of  said  writ; 


■(of  Mid  writ  of  n 


ntara^  aid  pier*  u: 
WnA.  Mid  Oeekie  and 


Eendant  before  the  Imu- 
iWln:  oDd  that  the  point 

iTCT,  at  wUch  «iid  dlvid- 

fta  ut  located,  and  at  which  wid  defend- 
■1  not  tnm  Mid  OeeUe  said  loos,  waa  on  the 
Bdi^Mecif  themain  cfaannclof  aaid  river. 

TW  till  of  envptioiu  etates  that  the  plaint- 
A  *(md  HhI  Qeekie,  hy  and  throuzfa  Pow- 
n.  ka  mia  sb-riff,  levied  on  saliT logs  on 
l|>a  M,  18T8,  in  ibe  Menominee  Kiver,  about 
m  mk  itore  Mid  piers;  that  the  piera  were 
aamd  lod  controUed  by  the  MenomiDee 
AvHisabcturiiig  Company,  a  corporation: 
te  nwtn,  atler  miik(ng  the  levy,  lemained 
I  rtmge  lit  ihe  logs  for  some  days,  and  then 
-not  tht  writ  over  to  Geelcie,  the  ahcrift,  on 
«>b«M  Vtji,  I8T6,  it  not  being  shown  on  the 
Mite  the  drfendant  had  notice  of  that  fact; 
MArddmdaot  claimed  to  own  said  logsaad 
ndi  B  lake  them  from  the  custody  oi  said 
*ai.  m  ibef  paaaed  through  said  dividing 
t-ot.  ^m,  tram  the  time  they  commenced  run- 
'^  ~  ~*  Mid  lNer«  until  they  bad  all  passed 
I  Qeekie  and  otbera  acting  for  and 
-,  and  partim  acting  for  and  under 
^Aeniaa  d  the  defendant,  were  struggling 
iftMckMherfor  the  ponession  of  thelogB; 
V  k  Mtsaminee  River  runs  between  tne 
SM  «l  JlkMt^m  aiMl  Wlsconshi;  that  when 
M  bp  wot  levied  upon  by  said  sheriff,  they 
■^Biboid  in  mid  river  and  on  the  Wiscon- 
'JadrtJ  the  channel  -,  and  that  the  expense  of 
"VUBf  aid  wrii  of  atlachmenl  by  said  ahef. 
3  i  ht  kad  not  been  interfered  with  by  said 
*»*«.»ould  hare  been  not  more  than  $240. 

^  qnMiooi  and  answers  forming  the  w>- 
"^i  VtU  vtfdlct  were  as  f oUows:  1 .  "  Did 
|«mdMi  take  or  cause  to  be  taken,  from  the 
r^Hmm  U  Utc  nialntifli,  and  convert  to  ite 
'*tM,lht  to)ci  mgiKstioD,  or  any  part  there- 
^  Iwsu.  Tml  !.  If  jou  answer  the  precedinj 
Ti^a  ti  ike  afflrmative,  then.wlien  were  nai<_ 
>0«  bkra  from  the  poaseanon  of  the  plaint- 
s''iaww,  OntheMlhdayof  April,ltn«. 
■  ■■it^aaBiity  of  logs,  if  any,  were  solalceQ 
■''■■•'ntHlto  its  own  use  bj- the  defendant? 
Un^  l,M0,2Wffet.  4.  What  vra.t  the  value 
_^ty  m  lakes  and  appropriated  bv  the  de- 
***■'  AsMTtr.  8is  doUara  per  itousand 
*-  *  *  *  6.  What  WW  the  amount  of  ei- 
***_»«  SMI  fly  incnmd  and  paid  by  the 
^^  GeikJe.ui  endekvoring  to  retain  poa- 
^«laUI«T  Answer.  #588.14.  T. 
*M ambv  of  daf*  waa  tb*  idalntiS  Qeekie 
'orlng  to  keep  pos- 
what  was  the  valut'  of 

, . .   „_iwer.   Porty-nlne  days, 

■«>r*T.  IHT.oa  8.  What  number  of 
^"mE  r.  Pffwew  mmmwUj  ennged  in 
^"^Mftafan  poaMMloaof  Mid  IagB,and 
*)■  >w  th>  nine  ol  Us  aerrlon  per  day? 
^    F»«Mitaya.al$8nerday,  145.00." 

'  ■  '-v^aded  for  the  dsfeDdant  In  error, 

_',*»  WW  fiwdadri  by  ibe  lodgment  in 

*  *?wm  Nrii.  aod  that,  atlbougb  be  was  not 

",  ■■  k.  ibr  JadncBt  anlut  Powen,  his 

-^  <ime  Irjond  Um.  But  H  clearly  ap- 
'^  a"*  A*  f«R(alog  facta,  that  Fbwen  dU 


'Mambttof  day  w 
"^■1*1  eagaml  m  «n 
b   •^^i^d^.and 


not  have  pooaesslon  of  tlie  Ion  when  the  replevlD 
suit  was  commenced,  and  that  Qeekie  did. 
Powers  was  sued  as  an  individual.  Qeekie  wan 
not  served  with  process  in  the  suit  nor  did  he 
appear  in  [tord^end  It;  and,  so  far  as  appears, 
no  defense  was  made  to  it. 

It  Is  further  contended  for  the  defendant  in 
error.that  the  con  version,  by  the  defendant,look 

Elace  in  Michigan  and  not  in  Wisconsin,  as  al- 
!ged  in  the  complaint,  because  It  is  shown  that 
the  place  where  the  defendant  look  the  loea 
from  Qeekie  was  on  the  Michigan  side  of  t£o 
main  channel  of  the  river.  This  is  not  equiva- 
lent to  a  finding  that  the  taking  was  wholly 
or  exclusively  in  Michigan,  so  as  to  make,  as 
against  Geekie,  a  taling  at  a  place  where  the 
lien  of  the  attachment  did  not  exist.  It  is  con- 
tended that,  the  Menominee  Blver  being,  as 
found,  the  boundary  between  Michigan  and 
Wisconsin  at  the  loeti*  in  quo,  Wisconsin  has, 
by  section  S  of  the  Act  of  Congress,  of  August 
6,  1B48,  9  But,  at  L.,  67,  concurrent  juris- 
diction, with  Michigan,  over  the  wat«rs  of  the 
Menominee  River.  But  It  is  unnecessary  to  de- 
termine that  question 
"lass, having  Ihe  g 

Qeekie  a  special  ,..  ^  _        ..    . , 

having  been  taken  by  the  defendant  from 
Ihe  posaessiDn  of  Qeekie,  who  held  them  as 
sherifi,  under  the  attachment  against  Klass.  it 
was  proper  for  both  to  loin  in  the  suit.  The 
damages  found  to  have  beeq  sustained  by  each 
may  be  added  together  and  awarded  to  ihcm  oa 
plaintiSs.  The  damages  lo  Elass  are  the  value 
of  the  logs,  1,040,288  feet  at  (6  per  thousand 
feet,  being  #6,241.42.  The  damages  lo  Qeekie 
are  the  $588.14  expenses,  less  the  $340,  being 
'  $298.14  eitra  expenses,  and  the  #147  and  the 
#15.  The  sum  of  the  whole  to  Klass  and  Qeekie 
,  is #6,781.56.  ThedalecfUiecoDversiDD,  found 
I  by  the  jury,  was  April  24, 1876.  There  appears 
'  to  be  some  confusion  in  the  record.  It  is  stated 
that  the  replevin  suit  was  commenced  May  Bl, 
1876;  that  all  of  llie  logs  which  were  taken  from 
the  j)lalntiSs,  after  the  issuing  of  the  writ  of  re- 
I  pievin.weretaken  by  the  sheriflf  under  that  writ; 
and  that  not  toeiccod  twenty  of  such  Iocs  came 
to  the  possesmoa  of  Ihe  defendant  hcKire  the 
issuing  of  said  writ.  Yet  the  jury  found  that 
the  defendant  took  all  the  logs  or  caused  them 
to  be  taken  from  the  possession  of  the  plaintiffs, 
and  converted  them  to  its  own  use,  on  the  24Ih 
of  April,  1876.  But,  the  attachment  levy  was 
made  on  the  24th  of  April  by  Powers,  and  the 
record  states  that  he  remained  in  charge  of  the 
logs  for  some  days,  and  turned  the  writ  over  lo 
Qeekie  on  May  ftth.  The  bill  of  exceptioua 
states,  however,  thai  there  was  other  evidence 
tending  lo  show  the  time  of  the  conversion  of  Ihe 
logs  by  the  defendant  and  the  manner  in  which 
the  defendant  and  the  Sheriff  of  Menominee 
Comity  tooh  possession  of  Ihem.  Un  the  whole, 
we  think  that,  as  to  the  damages  to  Khus,  in- 
terest Kbould  be  given  from  the  24th  of  April. 
1876,  the  date  ofconversion  found  by  the  Jury; 
and  as  to  those  to  Qeekie,intere8t  should  be  given 
from  the  bringing  of  tills  suit,  November  SI, 
1876. 

ThejvdgmeTit  of  the  Circuit  Churt  U  renmAl, 
vttli  eoti*,  and  Iht  eate  it  remanded  to  t/iat 
rovrt,  mth  direetionM  lo  it  lo  enter  a  Jtidgtiimt 
for  tlir  ^Inintiff*  for  S6,7S1.S6,  teilb  laitfui  i>»- 
lertn  on  S6j!41-iX  tAtnof.from  AprU  t4,  1870. 
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DAHTEL  TTIiBR,  Appl., 

ROBERT  B.  CAMPBELL. 

(Bee  B.  C  III  Otto,  taSK.) 
Opinion  on  queiUona  of  fact. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  biU  In  this  case  was  Died  In  the  court  be- 
low by  the  appellant,  to  recover  the  sum  of 
(80,000,  alleged  to  have  been  lost  through  a 
breach  of  trust  by  the  defendant. 

The  court  below  having  diamisBed  the  bill, 
dm  complainant  appealed  to  this  court. 

For  a  statement  of  the  case,  see  the  dissenting 
opinion  of  Mr.  Jatiice  Field. 

Meitrt.  Wbe«ler  H.  Peckham  and  Cort- 
landt  Parker,  for  appellant. 

Mam.  dUford  A,  Hw>d  and  Charlet  B. 
Mo«re,  for  appdiee. 

Mr.  Ju»liee  Qriy  delivei^  the  opinion  of 
the  court: 

Upon  a  careful  scrutiny  of  the  evidence  by 
each  of  the  Judges,  a  majority  of  the  court  la 
of  opinion  that  the  proofs  do  not  make  out  the 
breach  of  trust  alleged,  and  that  the  view  of  the 
defendant's  obligattoDs,  which  the  plainlifT  has 
undertaken  to  assert  since  the  loss  occurred,  Is 
inconsistent  with  the  previous  conduct  and 
mutual  dealing  of  the  parties. 

As  the  decision  involves  no  difficult  or  doubt- 
ful question  of  law,  but  a  pure  question  of  fact, 
depending  on  the  weighing  and  comparison  of 
T^ing  and  conflicting  evidence,  it  can  be  of 
no  value  as  a  precedent,  and  tlie  preparation  of 


the  practice  of  the  court,  and  would  serve  n 


an  extended  opinion  would  not  be  accor^ung 

■■- '^eoi-^-  ■     -^ '^ 

ilpur[.:ise. 
Decree  i^lnattl.  • 

Tmeoopr.  Test: 

James  H.  HcKenney,  Oerk,  Sup.  Court,  V.  S. 


thepn 


majority  of  the  court,  and,  as  it  involves  an  Im- 
portant principle,  I  am  unwilling  to  let  it  pass 
in  silence.  1  do  not  perceive  any  scaious  con- 
troversy as  to  the  material  facts  upon  which  the 
liability  of  the  defendant  is  asserted  and,  in  my 
judgment,  there  Is  no  uoubt  as  to  the  law  appli- 
cable to  them. 

Devested  of  immaterial  details,  the  caae  is 
briefly  this:  In  January,  1866,  one  James  Mon- 
roe, of  New  Jereey,  applied  to  the  complainant 
for  a  loan  of  money — at  flrst  spedfled  to  be 
$80,000,  afterwards  increased  to  $00,000— for 
1«S 


use  in  connection  with  the  Monis  Coun^Banb,  - 
a  corporation  of  that  Slate,  of  which  Tbomaa 
E.  Allen  was  president.  The  application  was 
made  through  the  defendant,  Ilobert  B.  Camp- 
bell; and  the  proposition  was  to  give  ae  security 
foi  the  loan  an  assignment  of  two  mortgngesoo 
a  mine,  known  as  the  Hibemia  Mine,  io  that 
Btate.  then  held  by  the  bank,  accompanied  wilb 
a  tease  of  the  property.  As  the  result  of  the 
negotiation,  the  complainant  agreed  to  loan 
$00,000  to  Monroe, upon  an  assignment  to  Camp- 
beU  of  the  two  mortgages  and  lease,  in  trust  ss 
security  for  the  loan.  In  pursuance  of  this 
agreement,  the  bank  assigned  the  mortgages 
and  lease  to  Monroe,  who  assigned  them  to 
Campbell,  with  an  Irrevocable  power  of  attor- 
ney to  the  latter  to  collect  the  money  due  on  the 
mortgages  and  pay  the  loan  at  iis  maturity. 
Both  assignments  were  executed  Februarv  11, 
1865,  and  were  to  be  void  if  the  loon,  with  in- 
terest, was  paid;  the  one  to  Monroe,  if  paymenl 
was  made  ny  the  11th  of  June  followmg.  and 
the  one  to  Campbell,  If  payment  was  made  bj 
the  6th  of  Auguat.  The  complainant  thereupon 

Save  to  Campbell  securities,  which  on  sale  pro- 
need  the  ^60,000,  and  this  sum  was  delivMred 
to  Monroe.  Of  the  two  mortgages,  one  was  for 
$100,000  and  the  otherforf76,000.  Both  were, 
ot  the  time  of  the  assignment,  in  process  of 
foreclosure  In  chancery,  In  New  Jersey,  and  of 
this  fact  Campbell  was  fully  avrare.  A  decree 
for  tbe  sole  of  the  premises  was  made  in  the  fore- 
closure proceedings  on  the  flrst  of  March  follow-  I 
ing.  On  the  20t£  of  June  the  sale  took  place. 
Campbell  was  present  and  knew  of  it,  and  of 
the  amount  realized,  which  was  $88,400.  He 
did  not,  however,  place  the  nssignment  on  rec- 
ord in  the  office  of  the  register  of  the  county, 
though  it  was  acknowledged  so  asto  be  entitled 
to  registry;  nor  did  he  give  any  notice  of  it  to 
the  solicitor  engaged  in  the  foreclosure  proceed- 
ings, or  to  the  master  who  made  the  sale,  but 
allowed  all  proceedings  to  be  conducted,  and 
tlic  parties  connected  therewith  to  act,  as  tbouKb 
no  assignment  had  cverbeenmadetohlin,  l«w 
was  he  men^ly  passive  in  the  mutter.  Thou^ 
the  assignment  was  executed  expressly  to  tt&e 
from  the  mortgagee,  tbe  bank,  and  iis  assignee, 
Monroe,  tbe  control  of  the  mortgages,  and  se- 
cure an  application  of  their  proceeds  to  the  pay- 
ment of  the  loan,  he  authorized  the  president 
of  the  bank  to  receive  the  proceeds,  his  letters 
show  this,  and  tbe  only  reason  he  assigns  for 
it  is,  that  he  supposed  the  president  would  pre- 
fer to  receive  lliem.  "  1  know,"  be  writes  to 
that  otflcer,  "that  you  would  prefer  that  it  (the 
money)  should  bo  received  from  the  master  by 
yourself  and,  therefore,  I  sent  you  the  request 
to  collect  it  and  send  it  tome."  The  president 
of  the  bank  did  collect  it  and  keep  it,  and  sub- 
sequently became  bankrupt.  The  complainant 
thereby  lost  $30,000  of  his  loan;  only  $20,000  of 
the  $50,000  were  ever  received.  To  chuge 
Campbell,  by  whose  negligence  this  money  was 
lost,  and  compel  him  to  pay  it,  this  suit  was 
brought. 

If  proof  of  the  facts  thus  stated  depended  up- 
on uncertain  and  conflicting  testimony,  Imiffbt 
accede  to  the  disposition  of  the  esse  made  dj 
the  majority  of  the  court;  but  these  facts  are 
either  not  controverted  or  appear  in  the  state- 
ments of  the  defendant  himself.  After  the  con- 
version of  the  'money  by  the  president  of  the 
10«  U.  Sc 


Uhtted  States  v.  Stone. 


'•ik.  t  mit  wM  brcMigfat  against  him  bj  the 
'■^fUaaiii.who,  to  obtMn  an  order  lor  hia  ai- 
nc.  BMlt  an  affidaTit  MtUng  fnrth  the  paiticu- 
.Biflf  the  loan,  the  uaigiinieut  of  tlie  mon- 
3CBL.  ibdr  forerkwure,  tn«  itale  of  the  prem- 
•.•r*  manfagui,  and  the  receipt  and  use  of  the 
ncrvbf  me  (weaideiit.  In  thai  affldavit  he 
-nifi'  i  ijucie  1^  words — that  when  tbe  loan 
■M  nBda  ud  the  aadgtuneDts  were  received, 
led  mU  Rotten  B.  Campbell  to  take 
r  M«|a  to  make  said  aaaignmenls 
o  KCUTC  fwid  loan  "  to  him,  ttic  de- 
ll Campbell,  notwithstanding  this  in- 

-»,  inKcad  of  requiring  the  master  to  pay 

tk  pruOBBd*  of  ilie  nle  into  the  court  of  cbau- 
wnthal  the  loan  might  be  paid  out  of  them, 
id.  ttfooi^  coolldence  in  the  honesty  of  the 
IwwJiM  of  tlw  hank,  permit  the  master  to  pay 
3(  pniueed*  to  its  solicitor,  who  af  terwarda  paid 
am  onr  to  tlw  presideDt  directlj,  or  upoo  bis 
riot.  TU*  aflidsTit  ia  accompanied  nith  one 
'( I'tmfbtO,  who  states  that  he  had  read  the 
inphiuAi't  affidavit  and  luiew  he  contents 
=<m,  and  that  the  matter*  there  set  forth 
Jtacam  10  himaelf  and  his  action  in  the  matt* 
'if)Mdli>.wa«  true.  Thus  it  appears  from  Uie 
■■n NateoKfit  of  Campbell  that  bis  action, 
^trk  eanaed  the  lorn  of  the  money,  was  in  di- 
•^  iftsniiil  of  ioatruclioiia  to  Mm. 

'"teler  ibei«  circtun»laiices,  why  sboidd  be 
1 :  br  Md  tn  make  good  the  loss?  By  the  as- 
Vtmat  \o  him,  be  became  a  trustee  of  the 
^tacnfortbecomplaiaaot.  He  did  not  lake 

V  IradrT  to  ttciire  ihe  loan.  In  taking  it  he 
^mrl  a  dulv  toward*  his  oettui  que  Imtl, 
■  ^afaeaKikToocdiarenTd.  It  was  to  see  that 

V  ■^i.aiiiLiit  effected  Its  purpose,  so  far,  at 
•-*■  H  to  vtthdraw  the  control  of  the  mort- 
oen  fnn  the  mortgagee,  the  bank  and  its  as- 

-air.  Jfoanc,  and  thus  render  them  available 

■-Mhwbr. 

Ii  Maoag  the  duties  of  trustees,  Lewin,  in 
•*  *■«!  <n  Trust*,  aay*: 

TW  Sm  duty  of  trustees  is  to  place  the 
-*  VfBij  in  a  Male  of  secorit;.  Thua,  if 
-'Ts*  fimd  bean  M|uitableinterest, of  which 

V  ■»!  tmun%t  cannot  be  at  present  trausfer- 
*■!  ■*  Xhtm.  h  is  their  duty  to  lose  no  time  in 
r^ae  aMire  of  their  own  interest  to  the  per- 
<  sr  a  ihta  the  Irga)  eMatc  is  vested;  f  or  olher- 
***  W  «bo  rrcAled  the  iruat  might  encumtier 
^  ■tti>itbeliBS*eUled,iDfavorof apurchaser 
*"«  ■!  sutKc.wba),  by  Ilrst  giving  noUce  to  the 
*^ls«lu',  mijtht  gain' a  priority,  Ifihetrust 
'•M-^rA  -Amt  in  arium,  a»  a  debt, which  may 
'"^arwJatopo— esdon.it  is  the  truatee't  fluty 

>  vrrre  in  cettlng  it  In;  bimI  any  tmnec«s- 
,  w  *l«r  in  ihi*  rwpect  will  be  at  bis  own 
y*^  ri»k."  Lewin,  chap,  srv.,  sec.  I,  eth 
W-L.JuAt.  l.aea:l^c)Ls..4g»:  Caffrtyy. 
■■-»  •  T«..4W;  PLtlfl  X.  Craddock.Oxp.CM., 
*'•  H^f^-tn  T.  2W,  15  Beav.,  M;  ll'iYfS  V. 
-» >i..  >  Divwry,  MB;  Ceoperv.  Day,  1  Rich. 


T  the« 


t  «ff  («t  ia  the  la&irtiage  of  Perry 

r  oa   TfoMa,     Toe  trustee  must 

■  will  pRvent  incumbnncea 


^tjfd  lu  dntnirUon,  aa  in 

k  s— imfcaj  by  the  original  assignor  or 

'  '  If  IW  trust  fund,"  he  layB,  "  consists 


in  part  of  notes,  bonds,  poHdes  of  Insurance 
ana  other  similar  ehota  in  aetion,  noUce  should 
be  given  to  the  promissors,  obUgots,  or  makers 
of  the  instnmienta."    Law  of  Trusts,  sec.  488. 

TMh  doctrine  is  supported  and  aaserted  In 
different  forms  by  a  great  number  of  adjudged 
cases.  That  a  tnistee,  by  whose  nu^ligence 
of  a  plain  duty  the  proper^  in  his  hands  Is 
wasted  or  faijured,  ia  chargeable  with  the  loss, 
is  a  doctrine  which  pervades  the  whole  law  of 
trusts.  And  it  is  the  only  doctrine  which  will 
insure  fidelity  in  trustees  and  prolecljon  to  the 
interests  of  «e«tut*  7u«  trust  As  justly  observed 
by  comisel,  the  simpler  and  easier  the  act  re- 
quired, the  clearer  tne  duty  and  liability  for  its 
neRlect  If  any  distinction  can  be  made  in  lia- 
bility where  duties  are  neglected,  the  liability 
should  be  the- more  strictly  enforced  where,  ns 
in  a  case  like  this,  the  duty  required  was  iLe 
mere  observance  of  ordinatr  prudence. 

I  think  thedecreeshould  be  reversed,  andJ/r. 
JuMtiee  Harl^  and  ifr.  Juliet  Matthews 
concoT  with  me  In  this  opinion. 

True  oopf.   Teat : 

Jamea  H.  MoKenne;,  CScrk,  Sup.  Court,  U.S. 


UNITED  STATES,  Plff.  in  Brr., 
J.  M.  STONE  ASD  W.  C.  McALEXANDER. 


/  H.  STONE  ADD  W.  C.  HcALEXA2n)BB, 
Ptff*.  in  Brr., 

UNITED  STATES. 

(See  8.  a,  16  Otto,  US-ASL) 

StfiJcing  out  notice — obieeiiontoeeidenee — UabO- 

ity  of  turetiet  of  eoUeetor — a^jvtment  {tf  hi* 

aceounl»-diarge  tojurtf-traiueript  from  frsos- 

arj/  book*,  a*  emdenet. 


lira  the  pka  of  nit  tlvtef, which  was  pleaded  with  the 


i.  iQai 


BollBcIor  and  his  au 


obJeoUon  tci 

the  books  of  tho  Tnauury  Department,  offered  m 
eililence  br  tlie  plalntlB,  which  did  not  arise  upon 
the  lace  of  the  accounts,  but  only  after  a  oomparl- 
Bon  Itelween  them  ood  etldoace  o(  the  nme  kind 
offered  by  the  dirfondanls,  lien  not  to  the  compe- 
tency of  the  evidence,  but  lo  lis  effect. 

a.  The  sui«tleB  it  a  collector  are  liable  for  taxes 
whkh  hecollei;toildurin»  the  term  for  which  their 

Ing  a  prior  term,  or  (or  moneys  or  stampe  on  tumU 
Bt  tho  ciplmtlon  or  a  former  term,  and  remalolint 
In  htspoesossloii  at  the  lieRtniiltiB  of  a  new  one. 

1.  "Rte  Bcpotate  ndJuBiment  of  his  accounts  for 
both  ncrluds,  mai'"  "'  """  "^^  " 

upon  Ita  books,  la 

faotaodof  the  an. 

the  time  when  and  (he  manner  In  which  It  arose. 

S.  An  omission  to  charge  the  Jury  as  roqueeted  Is 
not  error  wtiere  It  la  not  shown,  by  snylhluir  lu  the 
record,  how  such  oharfie  could  apply  to  the  case. 

S.  A  oertlBed  transcript  from  the  books  of  Ihe 
Treainiry  Department  were  admlnlble  lo  Bhow  that 
credits  had  been  s\vm  lu  the  oollectiir  on  a  prior at>- 
oouDt,  that  tielunged  to  subaequent  onea.  and  that 


criodsTmo'le  at  the  Treasury  Department 
a  books,  I*  iirUita  /arte  eildenoe  only  of  the 
iot  the  amount  of  btt  Indeblodum,  and  ol 


NoTi.-EiiWfn(«.-ertnip«jlco((o»o/piit(;nU,miB(*, 
rewrdf,  >unicw.jR((.  r7MM.<f<.  See  note  to  Psttar- 
•OD  V.  Winn,  W  V.  8.  (t  nrU),  SB. 


SnPBEKE  CODBT  OT  TBB  TJiHTED  BtATBS. 


Oct.  Tkbk, 


be  had  been  deUtad  In  tbe  httMr  witta  Itenw  tm- 
propertr  tnutfened  from  provloua  ones,  altbougb 
ft  requirad  further  evldeace  to  show  the  Improprt- 
e^  (A  the  iwUuMinent. 


r 


ERROR  t«  tbe  Dtstrict  Court  of  tbe  United 
States  for  the  Nortbem  District  of  Missis- 
aippf. 


for  the  United  StMea. 

Mr.  GeorM  E.  Hmnis,  for  defendants  in 
error  In  No.  07,  oud  plaintifCs  in  error  in  No.  9B. 

Mr.  JuMm  ]t»ttheww  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  hy  the  United  States 
upon  an  ofBcial  bond  of  BenjamiD  B.  Emory, 
as  Collector  of  Internal  Revenue  for  the  Third 
District  of  Mississippi,  against  himself  and 
Stone  and  Alexander,  two  of  his  sureties.  The 
bond  is  dated  March  39,  18T0;  is  in  the  penal 
sum  of  $SO,000,  and  reciting  that  Emory  had 
t>een  appointed  and  had  received  n  commission 
as  collector  for  tlie  district  mentioned,  dated 
December  29,  1860,  is  conditioned  thai  "  lie 
shall  truly  and  faithfully  execute  and  discharge 
all  the  duties  of  llie  aaldofSce  accordingly  law, 
and  shall  justly  and  I'altlifully  account  for  and 
pay  over  to  theUnited  Stales.in  compliance  with 
tbe  orders  and  regulations  of  the  Secretary  of 
the  Treasury,  all  public  moneys  which  may 
come  iuto  his  hands  or  possession,"  etc.  The 
breach  alleged  is,  that  he  failed  to  account  for 
and  pay  over  the  sum  of  f5T,49T.84  of  public 
moneys,  which  had  come  into  his  possession  as 
such  collector. 

The  defendants  pleaded  nil  debet,  ana  gave 
notice  of  special  matter  to  l)c  given  in  evidence 
under  that  plea,  among  others,  that  "The  al- 
leged liability  for  which  this  suit  is  brought 
arose,  if  it  arose  at  all,  under  a  bond  given  by 
said  Emory,  as  such  collector,  in  October,  1869, 
and  not  under  the  bond  on  which  this  suit  was 
brought,"  etc.  They  also  pleaded  payment  be- 
fore suit  brought,  and  also  an  argumentattvc 
plea  of  noneit/acfuin,  towhfchadcmurrerwe» 
sustained.  Subsequently,  they  filed  on  addi- 
tional plea  traversing  the  alleged  breach  of  the 
condition  of  the  bond. 

Before  the  trial.the  district  attorney  moved  to 
strike  out  the  defendants'  plea  of  nil  dtii't.  with 
the  notice  of  special  matter  attached;  and  an  or- 
der sustaining  that  motion  appears  from  the  rec- 
ord to  have  been  made;  although,  froma  bill  of 
exceptions  taken  at  the  time,  it  is  stated  that  the 
motion  was  sustained  only  so  far  as  the  notice 
was  concerned,  and  overniled  as  to  the  plea. 

There  was  a  verdict  In  favor  of  the  United 
States  for  |10,008.52,  and  Judgment  tendered 
thereon. 

Writs  of  error  were  sued  out  by  both  parties. 
and  are  now  prosecuted  to  reverse  that  Judg- 
ment, for  errors  alleged  to  have  been  committed 
by  the  court  in  its  rulings  on  the  trial,  duly 
excepted  to  by  the  parnes,  respectively,  and 
brought  upon  the  record  by  bills  of  exception. 

They  will  be  considered  in  their  order,  begin- 
ning with  these  assigned  by  the  defendants  be- 


evidence,  tmder  the  plea  of  nil  debet.  It  wai 
proper  to  strike  it  out,  because  It  was  matter 
which  denied  the  plaintiff's  whole  cause  of  ac- 
tion, which,  conseqnently,  It  was  bound  la 
meet  with  itsown  evidence  in  the  first  instance, 
and  which,  therefore,  tbe  defendants  traversed 
bv  tbeptenof  7ii7deiAe(,  and  the  plea  denying  tbe 
alleged  breacli  of  the  condition  of  the  bond.  Any 
evidence  which  would  have  been  competent  un- 
der the  notice,  would  have  been  equally  so  with- 
out it;  and  in  point  of  fact,  all  the  evidence,  of* 
fcredonthe  part  of  the  defendants,  which  was 
competent  under  the  notice, was  admitted  under 
the  pleas. 

2.  The  first  bill  of  exceptions  taken  hy  the 
defendants  states  that  "The  said  plaintis  of- 
fered to  read  to  the  Jurycertain  transcripts  from 
the  books  of  the  Treasury  Department  at  Wash- 
ington City,  and  certified  transcripts  of  papers 
on  file  in  said  department,  touching  tbe  offldal 
conduct  of  B.  B.  Emory,  as  late  Internal  Reve- 
nue Collector  of  tbe  Third  District  of  Missis- 
sippi, which  said  transcripts  are  dated  reapect- 
ivcly  •  •  •  as  sbovm  by  thecertificates  of 
the  Secretary  of  the  Treasury.  And  to  these 
transcripts  tlie  defendants  had  filed  written  ex- 
ceptions and  objected  to  their  introduction  as 
evidence  for  tbe  reasons  assigned  in  said  ex- 
ceptions." The  court  overruled  the  objection 
and  permitted  the  transcripts  to  be  read  in  evi. 
dence,to  which  reading  tbe  defendants  excepted: 
and  it  is  now  assigned  for  error. 

In  another  part  of  the  record  there  Is  thla 
statement;  "The  followingare  transcripts  from 
tbe  books  of  the  Treasury  Department  at  Wasb- 
ington  and  of  papers  on  file,  whicb  ate  referred 
to  In  the  bills  of  exception  taken  and  filed  in 
this  cause."  Then  follows  forty-seven  printed 
pages  of  matter,  consisting  of  certiflea  state- 
ments of  account  from  the  books  of  Uie  Treas- 
ury Department,  and  copies  of  numerous  pa- 
pers on  file,  apparently  relating  to  the  accounts 
of  this  collector.  But  it  is  impoasible  to  Imow, 
with  accuracy,  from  tlie  recoiii,  which  of  these 
were  offered  m  evidence  by  the  plaintiff,  and  to 
which  the  objection  was  intended  to  apply;  for 
it  appears  from  another  bill  of  exceptions,  and 
there  were  six  in  all,  which  was  taken  by  the 
plaintis,  thataome  of  these  transcriptsfrom  tbe 
books  of  the  Treasury  Department  were  offered 
by  the  defendants  tbemselves,  and  admitted  In 
evidence,  against  tbe  objection  of  the  district  at- 
torney; a  ruling  we  are  called  upon  to  consider 
hereafter,  as  it  is  alleged  as  error  on  the  part  of 
the  United  States,  under  the  writ  of  error  ivhich 
it  prosecutes.  It  is  only  by  subtracting  these 
from  theenlire  mass,  that  we  can  Infer  to  what 
the  defendants  objected. 

The  exceptions  filed  to  these  transcripts,  re- 
ferred to  in  the  bill  of  exceptions  and  found. 
elsewhere  in  the  record,  areas  follows; 

"1.  Tbe  certlficatea  are  not  such  as  the  law 
requires. 

2,  Tbe  traDECriptsore  incomplete,  and  do  not 
set  out  the  entries  on  the  boot^  of  Qie  depart- 
ment, and  are  not  transcripts  from  the  books, 
but  summaries  of  what  the  officers  suppose  tbe 

S.  The  reports  and  receipts  of  Emory,  as  col- 
lector for  assessments,  and  other  papers  cod- 
nected  with  the  settlement  of  his  accounts  by 
the  department,  are  not  set  out  in  said  trui- 


iCoogl?"-'-  *• 


UmTBD  States  t.  Btons. 


4.  Tmta}  "i  mrathfy  and  quaiterlf  reports 
VI  KRHt  out  fo  Raid  tnnacriptB. 

&  OMtT't  receipts  for 

■I  ool  in  aid  tnnscripts. 

1  heti  uc  Mt  oat  la  add  transcript  which 
<W  Ml  cone  before  the  department,  which 
■»e  aot  fa  the  coorae  of  Its  budnesB,  and  of 
wtiA  it*  tniMcript  is  no  evidence. 

7.  Said  tnnacnpta  are  partial,  imperfect, 
■d  do  art  preaent  the  whole  record  stalemeut 
ta  iigaid  lo  aaid  EaMny's  accounts  as  late  col- 

TW  paniculMa  In  which  the  transcripts  in 
fBMtioB  >R  supposed  to  be  open  to  these  ei- 
rirtiuiM  are  Dot  pointed  out  to  ns,  either  bj  any- 
ia  the  Rcoid  or  in  amiment  by  counsd, 


as.^ 


_-ie  papers  in  question  seem 

ubiia  the  ana]  form  of  such  statements,  end 
anpoft  to  be  coi^,  from  the  boofcs  of  the 
Twawiy  Oepanment,  of  the  accounts  between 
tk  aJiic%or  and  the  United  States,  containing 
^  Bfoal  items,  and  showing  the  appropriate 
Hharr  between   the  debits  and    credits.     If 
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r&.ixii-.  41J. 

li  is.  howerer,  said  bjr  counsel  for  dcfend- 
■u,ikai  Id  tbetreasui7 transcript,  showiugan 
idjMHCBt  of  the  collector's  accouDts.corering 
dlkfa oOcial  time  prior  to  the  date  of  eiring 
tK  tnd  sued  upon,  he  la  charged  with  five 
^as.  ■nnnalisK  •30,088.20;  and  that  this  ac- 
cMtf  is  baknced  by  crediia,  tbree  items  of 
vk^pofpart  lobe  traasfers  to  himself,  as  his 
•wBwcMcv,  amoaDtiDgto930,581ti,whlch, 
■  ■(■(ged.wa*  an  existiDg  indebtedness  to  the 
^JsvaMCBL  In  the  nen  adjustment  he  is 
(kq^  witk  the  same  items,  showing  an  ar- 
'•^f  t  that  time.of  t00.n8.8a,and  a  balance 
a  load  acainBi  him  as  occurring  since  the  dsie 
rfteknd  hi  soit.  the  effect  of  which,  itiaar< 
md.  ii  to  «hift  a  default  from  the  flr^t  to  the 
■•Md  bond: and  it  isclaimedthst.for  thisres- 
«  olTered  bj  the  district 


d  from  the  jury, 
•n  did  not  arise  u- 
HfcKcuuntaoJered  ineridence 


uponi 
sbjtl 


ttwIuM.  wookl  Ue,  not  to  the  competency  of 
tenidiw.  but  u>  ftj  eflecL 

A>l«hileitiitTue  that  the  niretieasned  are 
laW  i«h-  for  mocie^r  recelTed  during  the  term 
It  "tirfc  ihe  coOector  was  sppoinled,  covered 
H  O*  bnol  lo  which  they  are  parties,  and  not 
I'VIW'  HtaappUcation  of  monev  received  and 
■Hf«lfd|vicM-ormtMqoenttothatti:nn,  U. 
■  •  DtftrJ.  I  How.,  aw.  nevertheless  it  U 
•fMHj  trae  that  they  are  liable  tor  taxes  col- 
kr«ri  dams  that  torn,  upon  aaaeasmenl  rolls 
HsiTCfl  dnroc  a  prior  term,  or  for  moneys  or 
^■^  («  h^d  at  the  expinHon  of  a  former 
>*■.  aad  ramninlng  in  his  posseaion  at  the  be- 
PMMf  at  a  nrw  one  ;  for  the  collector  is  re- 
y*fc  as  writ  for  HMtieys  and  stamps  re- 
^■d  W  Uh  aa  Ids  own  ancceasor,  as  for  those 
*»'i'rf  hj  kfaa  bvm  any  other  prodeceasor. 
'■d  Ae  HMnne  ad}naanent  of  his  accounts  for 
kM  pniiM.  Hade  at  the  TRasnrr  Department 
V*  ta  banfca,  fa  yrfsM/onis  evideix«,nat  only 
■■MOrm 


of  the  fact  and  of  the  amount  of  the  indebted- 
ness, but  also  of  the  time  when  and  the  manner 
in  which  itarose.  It  is,  of  course,  always  open 
to  the  defendants  sought  lobe  charged,  to  show 
by  opposing  proof  that  the  default  charged  oc- 
currea  before  the  commencement  of  tl^ir  Ubt 
bilitv.  We  repeat  what  was  said  by  this  court 
intf.  8.V.  Eckford,lUow.,2e3:  "The amount 
chwged  U>  the  collector  at  the  commencement 
of  the  term  is  only  i>rtnto/an«  evidence  against 
the  sureties.  If  they  can  show,  by  circum- 
Htancea  or  otherwise,  that  the  balance  charged, 
in  whole  or  In  part,  had  been  misapplied  by  the 
collector,  prior  to  the  new  appointment,  they  are 
not  liable  for  the  sum  so  misapplied." 

8.  It  is  next  assigned  for  error,  that  the  court 
omitted  to  charge  the  jury,  "  That  facts  not 
property  appcanng  on  the  books  of  the  Treasury 
Department  could  oot  be  embraced  Id  the  tran- 
script, facts  of  which  the  department  had  no 
knowledge ;  and  if  xo  embraced  they  did  not  con- 
stitute proof  In  this  case."  This  alleged  omis- 
sion on  the  part  of  the  vouK  is  stated  m  the  bill 
of  exceptions  to  have  occurred  in  connecdon 
with  the  following  instruction,  which  was 
given:  "That,  while  it  vaa  true  that  the  plsiot- 
Uf  could  only  recover  In  this  case  for  money  act- 
ually collected  by  Emory,  and  not  accounted 
for  to  the  OaverDmeat,yet,  if  they  believe  from 
the  evidence  that  Emoiy  had  received  the  assess- 
ment rolls  of  the  taxes  imposed,  that  was  prima 
/ot^  evidence  that  he  hao  received  the  money 
on  them,  in  the  absence  of  any  other  or  further 
proof  on  that  subject." 

Although  the  giving  of  this  charge  was  ex- 
cepted to,  the  error  assigned  upon  It  was  not 
pressed  in  argument,  nor  could  itoe  maintained; 
as  the  instruction  was,  undoubtedly,  correct. 
Nor  does  it  appear  from  the  bill  of  exceptions 
tliat  the  court  was  asked  to  give  the  Instruction, 
the  omiB8[on  of  which  is  now  complained  of  ; 
although  it  atates  that  for  that  cause  the  defend- 
ants then  and  there  excepted.  But,  waivinKthe  [B31] 
form  of  theexceptf3i>,  it  must  be  overruled,be- 
cause,  however  correct  the  rule  may  be,  which 
it  states  the  court  omitted  to  give  to  the  Jury,  It 
1b  not  shown.by  anything  in  tne  present  record, 
bow  It  could  apply  to  the  case.  It  was  not 
shown  that  there  were  any  facts  embraced  in  the 
IranBcripts  which  could  not  properly  appear  on 
llie  booRsof  the  Treasury  EteTMrtment,  norany 
of  which  the  department  had  not  knowledge ; 
and  no  attempt  has  been  made  to  point  tMm 
out  in  argument. 

This  disposes  of  the  errors  assigned  by  the  de- 
fendants, in  none  of  which  do  we  find  any 
ground  lor  disturbinK  the  judgment 

4.  A  bill  of  except^DS  was  taken,  during  the 
trial  on  the  part  of  the  Uuitcd  States.  From 
that  it  appears  that  the  defendants  offered  in 
evidence  a  ceHified  copy  of  the  official  bond  of 
Em<Hy,  as  Collector  of  Internal  Revenue  for 
the  Thitd  District  of  Miseissinpi,  under  an  ap- 
pointment dated  October  2, 18W;  the  bond  being 
dated  October  11, 1860,wlthsuretiesotherihan 
the  present  defendants,  and  a  certified  transcript 
from  the  boohs  of  the  Treasury  Department  of 
an  adjustment  of  his  accountn,  as  nuch  collect- 
or, under  ttiat  appointment,  from  November  4, 
1869,  to  March  28, 1870.  Hhowing  a  balance  due 
from  him  to  the  United  Stales,  "transferred  tc 
himself  as  his  own  successor,"  of  $4 ,037. 52, and 
with  which  he  is  charged  in  the  next  adjust- 
1«6 
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moot  under  the  bond  sued  on,  dated  JIarcb  39, 
13T0;  and  in  which,  also,  lie  is  creditt^d  villi 
(13,030.17,  as  "Amount  of  taxes  on  lists  trans- 
ferred to  himself  as  collector  under  second 
bond,"  and  with  $13,458.13,  as  '■Amounl  of 
stamps  transferred  to  himself  as  collector  under 
second  bond,  r-.--..'  tobacco  $ti, 003.89,  spirits 
$5,S£7.23."  To  the  iniroduciion  of  these  doc- 
uments in  evidtnec,  tliudistrict  attorney  object- 
ed. The  obfection  was  overruled,  the  e'ideucc 
was  admitK'd,  and  an  exception  was  lakcu,  on 
wbicb  error  is  now  assigned  on  the  part  of  the 
United  states. 

The  objection,  however,  c.innot  liCsustniDcd. 
We  have  already  staled  tlial  it  was  competent 
for  the  defendants  to  show,  in  their  own  exon- 
eration, that  the  balance  charged  again^  the 
collector,  upon  the  adjustment  of  his  accounta, 
during  the  period  when  ihej  were  liable  for  his 
defaults,  in  fad,  had  arisen  by  virtue  of  some 
rS321  default  accruing  during  a  prior  term.  For  that 
purpose  and  as  tending  to  prove  euch  a  claim, 
It  was  competent  and  proper  to  show  that 
credits  had  been  given  to  bun,  on  a  prior  ac- 
count, that  belonged  to  subsequent  ones,  and 
tliat  he  had  been  debited  in  the  latter  with  items 
Improperly  transferred  from  previous  ones. 
And  to  do  that,  the  accounts,  in  which  these 
charges  and  credits  speared,  were  manifestly 
pertinent  and  material.  It  required,  of  coutse, 
further  evidence  to  show  the  impropriety  of  the 
adjustment,  unless  the  facts  app^ired  on  the 
face  of  the  papers,  as  they  did  not  in  this  case; 
and  the  failure  to  follow  them  up,  with  such 
further  evidence,  udght  have  been  a  stiffldent 
ground,  when  the  defendants  had  rested,  for 
granting  a  motion  to  rule  out  the  testimoiiv,  or 
for  an  instruction  to  the  Jury  as  to  its  effect ; 
but  the  objection  would  not  prev^,  in  the  first 
instance,  to  its  introduction. 

I»  ^nd  n«  error  in  the  rteord,  and  lit  jvdg- 

Tiwdoapj.    Test: 

James  H.  HoEenoey  .Clerk,  Sup,  Court,  U.  S. 


SAMUEL  P.  WALKER'S  EXECUTORS  akd 
ROBERTSON  TOFFS  ADillNISTRA- 
TOB,  Appu.. 

CNITED  STATES. 

(See  8.  C.  M  Otto.  lia-4£!:) 


[No.  9.] 
Argurd  Apr.  Ci,  S5,1SS2.    Decided Dte.i.lSSS. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  follv  ap- 
pear in  the 

Statement  of  the  case  by  Mr.  JwMee  Har- 
lan: 

In  this  action,  brought  under  the  Captured 
and  Abandoned  I'roperty  Act  of  March  12, 
ISOa.thepre-enl  appellants  seek  to  recover  from 
the  Unite*!  Stales  the  net  proceeds  (alleged  to 
be  at  leaal  (UOU.COO}  of  certain  cotton,  seized 
and  sold  by  the  agents  of  the  Oovernment  in  the 
I  year  186-J.  The  petition  was  dismissed  in  the 
Court  of  Claims,  and  from  the  judgment  of  dis- 
'  missal  this  appeal  has  been  prosecuted.  The 
facts,  as  found  bv  that  court,  are  substsntielly 
these;  prior  to  the  year  1865,  John  Scott,  the 
chief  agent  for  produce  loan  for  the  Con- 
federate Government,  in  Alabama  and  East 
Mississippi,  purchased  in  lots,  at  different  times 
and  of  diffetent  planters  in  thoae  Stales,  8.405 
bales  of  cotton,  taking  from  the  planter  on  each 
purchase,  a  receipt  and  agreement  in  the  follow- 
ing  form: 
"Statk  of  HUeeaeavt, 

Omnin  of  ,  toitn  or  pottofie* 

November  87,  18112. 

The  uodenigned,  having  sold  to  the  Confed- 
erate States  of  America,  and  received  the  value 
of  the  same  in  bonds,  the  receipt  whoeol  is 
hereby  acknowledged,  one  himdicd  and  thirty- 
five  hales  of  cotton,  marked,  numbered  and 
classed  as  in  the  margin,  which  is  now  depoa-  - 
ited  at  ^luitation,  hereto  ngROB  to 

take  due  care  of  said  cotton  wbiltt  on  us  plan- 
tation, and  to  deliver  the  same,  at  his  own  ex- 
pense, at  ,  in  the  State  of  HiasisBlppi,  to 
the  order  of  the  Secretair  of  the  Treasury,  or  bis 
agents  or  their  assigns. 

In  each  instance,  he  delivered  to  the  planter 
a  certificate  in  the  following  form: 

Abebsben,  Nov.  87,  1862. 

The  undersigned. as  agent  of  the  Ooverameot, 
certifies  that  the  within  cotton  has  been  ezam- 


•On  the  tail  day  of  April,  im.  Walker^  dUmi 


wlxnn  tt  was  originally  piimh»nni1  by  ~'~ ' 

ate  Oov^remeot,  and  fi«m  the  at' 

o*Omdrbadr ■■    

«f  April  I8»- 

Dnlted  Statca,  aoio,  ana  me  procveos  paM  into  tne 
treaaurr.  Held,  tbat  the  puicbase  from  O'Oradr 
tqr  Walker  was  In  violation  of  law.  and  was  not  one 
nit  of  whMi  oould  arise.  In  favor  of  the  latter,  any 
•Head  note  by  JTr.  JMIm  Habuji. 


mercial  scale,  as  middling:  and  also,  that  the 
weight.i  and  moi^are  asdescnlied — the  cotton 
being  in  good  merchantable  order,  marked  with 
the  Dame  of  the  ptanter,  and  on  one  end  the  iit- 
itials,  C.  S.  A.,  and  safely  stored  In  a  covered 
building. 

The  undersigned  certiflea  that  the  price  Bgreed 
upon  is  a  fair  market  price  at  the  present  time. 
Agt." 

There  were  thirty-eevwi  such  ccrtificatea,  up- 
on which  appeared  the  number,  weight  a&d 
marks  of  the  bales  purchased. 

The  Confederate  Government,  being  in  need 
of  large  sums  of  money  for  its  military  depart- 
ment, and  in  order  to  pay  debts  innured  and 
to  be  incurred,  authorized  and  directed  Scott 
to  sell  this  cotton,  and  all  other  cotton  pur- 
chased by  him  in  like  manner.  Accordingly, 
on  the  6th  day  of  April,  1805,  at  Mobile,  Ala- 
baina,  the  place  of  his  icsidence  and  bu^ess, 
be,  as  such  Confederate  produce  loon  agent, 
30ld  to  one  O'Grady,  a  citueu  and  resident  of 
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Ik  mm  phoe.  aU  of  the  SMS  bales  of  cottoD. 

a  Oc  !■£»  of  fl  per  pound  in  Confedente 

^UWcnnmcy.tnuiafmlng  to  him  the  planltrs' 

!>m^.  M  tboTe  deBcHbcd,  and  attachinfc  to 

m±  oat  I  cenlflcate  in  the  foUowlng  fonn: 

-CasrwDKUATK  States  of  Ajikhica, 

TauBTKT  Departmkht,  April  6. 1865. 

nit  if  lo  cxTiHj  thai  the  witliin  and  above 

iwihnl  ootim  hM  be«n  sold  to  D.  O'Orady. 

balcH.  and  detireir  is  hereby  ordered 

*i  ^r  nade  to  him.  or  bis  order,  with  licpufte  to 

apxi  the  Mme  from  the  Confederate  Stati's  to 

CT  onitnl  port,  on  oomplTing  with  the  rcqui- 

ineiaftttebw. 

Trtna  aaier  my  hand  and  tbe  !«al  of  the 

D  tbe  year  and  daj  above 


Jons  8(!OTT, 
(be!  A^  Pimlac«  Loan  for  Ala.and  East  Miss. 
Fr  J.  G.  Ui^iCB,  Ag*L" 
Prix  to  Ihne  IranMCtioni.  to  wit;  on  the  6th 
^r  d  Marrh.  180S.  Preaideiit  Lincoln  gave  to 
tuaei  P.  Walker  (whose  executors  are  claim- 
■B  a  tUi  came)  an  order,  of  wblcb  the  follow- 


bXasw 


:,  March  8, 18*8. 

.  SamiKl  P.  Walker,  of  Memphis, 
■IB  ,  miBM  to  own  products  of  the  lusurrec- 
aiart  State*  near  Orenada  and  Canton,  MiF«,, 
tt!  ifotdgoaicrT  and  Selma,  Alabama,  and  has 
r'^afunmla  irith  parties  Id  the  tame  vicini- 
**  tir  dtbrr  prudocU  of  the  Insurrectionary 
•Mn.  all  which  he  poopoees  to  sell  and  deliver 
to  ^sti  ■atboriinl  lu  purchase  for  the  United 
l*Bn.lbfproducuoftheinsurreclloiianr  States, 
■ie-  ib>  Art  (if  Congrem  of  July  2, 18A4,  and 
fr  nnlatkas  of  tbe  Secretary 'of  tbe  Tre&a- 
VI.  k  B  ordnol  that  all  such  products  which 
*  B*iB|r  agmi  of  the  Oovemment  bai 
1  pmrbMte,  and  the  said  Walker  has 
d  to  lUiTer,  as  ibown  by  the  certificate 
•<  A(  QTcfauing  afKnt,  authorized  by  Hegu- 
h:.u Till  ,  Form  So.  1.  appended loregula- 
ti  •>  tfta-hiwt  hereto  bj  such  a^tent,  and  being 
TKifTr'fd.  or  in  store  awaiting  transportation, 
I*^lKllInmt  of  atipiilatioiu  and  inporsuancc 
■<  ac  nxulatiotM  of  tbe  Secretary  of  the  Treas- 
CT,  iLJl  tr  free  froa  seizure,  detention  or 
!r&aa»  tr>  tte  Unhid  States:  and  officers  of 
^■■■Bj  awlnaTj  and  civil  offlcenof  the  Oov- 
<tar«t  win  ohasre  this  order,  and  will  give 
S(Md  Walker,  liiiagenti.  and  means  of  traus- 
ynMtna.  aail  anid  products,  free  and  unmo- 
F  ihfmi|^  the  lines  (other  than 
9*).  and  safe  conduct  within  tbe 
mtu  for  or  returning  with  said 
r  white  »id  products  are  in  store 
'  nforihe  purposes aforo- 
«  LJhcxiijt." 
•>  "W  ISA  day  «>r  April,  I8I»,  tbe  City  of  Ho- 
A  *  tarh  had  bMt  coBtinnously  Invested  from 
■^  ■»  <aptnrT<d  by  tbe  Colon  force*.  On 
«■  V.  ^Notdle,  Walker,  who  was  a  resi- 
M>  ud  fitfjca  <4  Xfmpbls,  TennesKe,  pur- 
•>m*inm  irGnaj  tbelt.4M  halts  of  cotton 
»*iwi.  t ..  awl  whldi  was  idU  In  the  hands  of } 
*•  jMim  nwW  tMr  anangement  with 
*"«.  takiBc  frm  Um  a  bfU  of  Mle,  which 
*«  si^rftnl  i»  a  Bst  specifying  the  number  of 
^^■■iha  aMl  the  names  at  the  counties 
rMnallT  nnrchaacd  f  i 
jfoQowi: 


"Forvahie  received  of  Sami  P.  Walker,  I 
hereby  transfer,  sell  and  assign  the  above  lots 
of  cotton,  amounting  to  S,400  Dales, without  re- 
course upon  me,  and  the  holders  thereof  wUl ' 
Case  deliver  tbe  same  to  the  said  Walker  or 
authorized  agent. 

April  12.  1866.  D.  O'Ghadt." 

At  the  same  lime  O'Grady  delivered  and  in- 
dorsed to  Walker  the  planters  certificates,  which 
the  former  had  received  from  Scott.  The  cot- 
ton remained  on  the  plantations,  and  the  only 
delivery  to  Scott,  O'Grady  or  Walker  was  by 
tbe  planters'  certificates,  and  their  transfer  by 
indorsement,  as  hereinbefore  sluicd. 

On  the  15th  of  May,  18SS,  by  the  surrender 
of  General  Taylor,  commanding  the  Confeder- 
ate forces  in  Alabama  and  Hississippi,  tbecoun- 
ties  Id  which  this  cotton  was  held,  passed  under 
tbe  military  control  of  Geu.  E.  R.  3.  Canby, 
commanding  the  Union  forces  at  Mobile.    The 
United  SlatM  military  authorities  seized  all  the 
lines  of  railroads  and  steamboats  in  that  sec- 
tion: and  on  May  10, 1885,  the  following  order 
was  isstied  by  GeneiiU  Canby: 
"  HEAsqcABTKHS  Ahmt  aht>   DmsiON  of 
WBvr  HiBBiBeiPi'i, 
Mobile,  Alabama,  Hay  10th,  160S. 
(General  Field  Oitlen,  No.  89.) 

Tbe  cotton  belonging  to  the  Confederate  Gov- 
enmient  in  East  Louisiana,  HIsaiaBlppI,  Alaba- 
ma and  West  Florida,  bavlng  been  surrendered 
to  the  Oovemmentof  the  Uoiled  States,  its  sale 
to  private  individuals,  or  its  transfer  to  any  per- 
sons except  the  officers  or  agent  of  that  Oovem- 
ment,  is  prohibited.  This  order  applies  to  all 
cotton  procured  by  subscriptions  to  the  cotton 
loan,  by  tbesale  olConfedetMe  bonds  or  notes, 
by  the  tax  In  kind,  or  by  any  other  process  by 
which  the  title  was  vested  In  the  Confederate 
Goveniment:  whether  in  the  possession  of  the 
agents  of  that  Government  or  still  In  the  bands 
of  the  producers;  and  all  persons  In  whose 
charge  it  may  be,  will  be  held  accountable  for 
its  d^veiT  to  tbe  a^nts  of  the  United  Btalca. 
Commandorsofdistnctswill  l>e  furnished  with  a 
transcript  from  tbe  records  of  the  cotton  agents, 
showing  the  quantity  and  location  of  the  cot- 
ton within  the  limits  of  tUeIr  commands,  and 
will  give  tbe  agents  of  tbe  Treasury  Depart- 
ment, appointed  lo  receive  it,  such  facilities  aa 
mav  be  necessary  to  enable  him  lo  secure  it. 

Any  sales  of  t^is  property  In  violation  of  Ihia 
order  will  be  treated  as  the  embezzlement  of 
public  property. 

By  order  of 'Major-General  E.  R.  8.  Canby." 

On  the  Orst  of  June,  1865,  F.  W.  Kellogg, 
agent  of  the  United  States  for  the  purchase  Ot 
cotton  Ininsurrectionary  States,  entered  Into  an 
agreement  with  Walker,  of  which  tbe  follow- 
i^  la  a  copy: 

-  Mobile,  Alabama,  June  lat.  ISOS. 

I,  Francis  W.  Eellogf;,  aeent  for  the  pur- 
cham;  of  cotton  of  insurrectionary  Stales,  on 
behalf  of  the  Gorenmientof  tbe  United  Slates, 
at  Mobile,  Alabama,  do  hereby  certify  that  1 
have  agreed  to  purchase  from  Samuel  P.  Walk- 
er, Esfl.,  of  llemphla,  Tennessee,  thlrty-flve 
bundled  bales  of  cotton,  which,  it  is  represent- 
ed, are  or  will  be  stored  at  Oreen,  Pickens  & 
Mai«ngo  Co's,  in  the  Stale  of  Alabama,  and 
with  piaQters  in  the  counties  of  Lauderdale,  Nox- 
ubee, Lowndes  and  Honroe,  In  the  State  of 
Mlnlsdi^,  and  which  he  stipulates  ihall  be 
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delivered  to  me,  unless  prevented  from  so  doing 
bj  tbe  authority  of  the  United  States. 

I,  therefore,  request  safe  conduct  for  the  said 
Samuel  P.  Walker  and  his  mewiB  of  transpor- 
tation, and  said  cotton  from  where  it  is  stored 
to  Mobile,  where  the  cotton  so  transported  iato 
be  sold  and  delivered  to  me,  under  the  stipu- 
lation referred  to  above,  and  pursuant  to  regu- 
lations  prescribed  by  the  Secretary  of  the  Treas- 
ury. F.  W.  Eellogo, 

United  Slala  Purehatint/  Agent. 

Notice.  Cotton  arriving  at  Mobile  under 
Ibis  permit  must  bo  promptly  reported  to  the 
United  States  purcbsslnK  agent." 

Between  June  80  and  December  1,  1863, 
1,933}  bales  of  this  cotton,  on  j>lanlatlonB  in 
Lowndes  and  other  Counties  in  Mississippi,  were 
seized  by  Treasury  agents,  appointed  by  the 
Secretary  of  the  Treasury  lo  collect  cotton 
which  bad  been  sold  to  tbe  Confederate  States, 
and  sent  lo  New  York,  whore  the  cotton  w'aa 
aold,  and  tbe  net  proceeds  coveted  Into  the 
United  Stales  Treasury. 

The  territory  embracing  the  counties  in  His- 
sisslppi  where  the  cotton  was  stored,  and  where 
it  was  when  seized  by  the  treasuiy  agents,  ■was 
beld  and  occupied  by  the  Confederates  on  and 
prior  to  April  13,  1865,  while  Mobile  and  Mem- 
phis, at  that  date  and  until  the  close  of  the  war, 
were  both  occupied  bv  the  Union  forces. 

"  The  negotltttlonB  for  the  sale  of  this  cotton 
to  (yQmiy  took  place  in  the  early  part  of  the 
year  IMS,  and  the  final  conveyance  delayed  un- 
tfl  April  6.  186S,  and  Anally  completed  on  that 
day.Vy  reason  of  the  ill  health  of  Scott,  and 
for  other  msoas." 

In  making  sales  of  cotton  in  that  section  of 
Ibe  country,  during  ConfedeiBte  control,  the 
custom  was  to  tranner  the  planters'  certiflcates, 
•s  If  oraMiahle.  That  was  the  usual,  and,  gen- 
erally the  only  mode  of  delivery  made  or  re- 

The  Comt  of  Claims  found,  as  conclusionB 
«i  law,  that  the  order  of  President  Lincoln,  of 
March  C,  1865,  was  not  a  license  or  permit 
which  aiithorixed  Walker  to  purchase  the  cot- 
ton in  question  in  HobOe  at  the  time  and  under 
the  cjrcumsiances  set  forth  in  the  finding;  that 
Walker  acquired  no  title  as  against  the  United 
Btales  by  bis  alleged  purchase  from  O'Orady; 
and  that  the  daimante,  consequently,  had  no 
came  of  action  against  the  Oovenunent. 

Xemn.  Wam«r  H.  B»t«M.  Betvamin 
K  BvHer,  Quintan  Oarmne  and  JoAn  Fool,  for 
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Mr.  AutuwHmria*  delivered  the  opinion  of 
tbecoart: 

By  iIk  Proclamation  of  the  President  of  the 
United  States,  issued  on  the  leth  day  of  Au- 
gust, 1801  [13  Slat  at  L.,  1282],  in  pursuance 
of  antbority  given  by  the  Act  of  July  18, 1861. 
12  Stat  at  L.,  SS7,  the  inhaUtauts  of  Tennes- 
•ee,  AlahMiH^^  Mfasiaripipi  and  other  States— 
cuxpi  that  pBt  of  Virginia  vrest  of  tbe  Alle- 
ghany Moontains,  ""^  of  such  other  parts  of 
Qiat  and  tbe  oUier  States  named  as  might  msin- 
lain  a  k>jal  aithrrinn  to  Ibe  Union,  or  mi^l, 
from  time  lo  tfme,  be  occupied  and  conb^led 
by  tbe  Xtiaa  foroea— were  dedaied  to  be  in  a 


state  of  Insurrection  a^nst  the  United  Stales; 
and  "  all  commercial  intercourse  between  the 
same  and  the  inbabitanis  thereof,  with  the  ex- 
ceptions aforesaid,  and  the  citizens  of  other 
Slates  and  other  parts  of  ibe  United  States," 
was  made  unlawful  until  the  insurrection 
ceased  or  was  suppressed.  The  5tb  section  of 
the  Act  of  July  13, 1881,  upon  which  tbe  l*roc- 
kraation  was  uased,  provided  that  "The  Presi- 
dent may,  in  his  discretion,  license  and  permit 
commercial  intercourse  with  any  such  psrl  of 
said  State  or  section,  the  inhabilants  of  which 
are  so  declared  in  a  stale  of  insurrection,  in 
such  articles  and  for  sucb  lime  and  by  sucb 
persons  as  he,  in  bis  discretion,  mar  Ihink 
mrvt  conducive  to  the  public  interests;  and  such 
intercourse,  so  far  as  oy  him  licensed,  shall  be 
conducted  and  carried  on  only  in  pursuance  of 
rules  and  reKulations  prescribed  by  the  Secre- 
tary of  the  Treasury. 

By  the  subsequent  Proclamation  of  April  2, 
1868  [18  Stat,  at  L..  TSO],  the  lerrilorial  exceit- 
tions  made  in  the  former  Proclamation  were 
revoked,  except  as  to  West  Virginia  and  the 
Ports  of  New  Orleans,  Key  West,  Port  Royal 
and  Beaufort. 

By  the  4lh  section  of  tbe  Act  of  July  2.  1864 
[18  Stat,  at  L..  875],  the  prohibitions  and  pro 
visioas  of  tbe  Act  approved  July  18,  1861,  and 
of  the  Acts  amendatory  thereof  cr  sopple- 
roentary  thereto,  were  made  lo  a[^y  "  To  all 
commercial  intercourse  by  and  between  persons 
residing  or  being  within  districts  within  tbe 
present  or  future  lines  of  national  military  oc- 
cupation, in  the  Stales  or  parts  of  States  de- 
clared in  insurrection,  KhMermtiteadKMeroT 
Willi  persons  residing  or  being  vrithin  districts 
declared  in  insurrection  and  not  within  thooe 
lines." 

Tbe  8th  section  of  tbe  same  Act  makes  it  law- 
ful for  the  Se<?etary  of  the  Treasury,  with  tt>e 
approval  of  the  President,  to  atnbotiie  agenta 
to  purchase,  for  tbe  United  Statea,  any  products 
of  States  declared  in  ineurTccti<m.  b(  socb  places 
as  shall  he  demgnaled  by  him.  And  thewh  sec- 
tloD  provides: 

"  That  so  much  of  sectiati  S  of  the  Act  of 
eenth  of  Ju" 
,  aforesaid,  i 
his  discretion,  lo  Bcoise  or 
relations  in  anvStateor  aect 

of  whichare<leclaicdiiiaEt  

is  hereby  repealed,  except  so  far  as  may  be  neo- 
essary  lo  autboriie  soppl^iug  the  Mxettiiiea  of 
loval  peiaons  residing  in  msomctianaiy  States, 
within  the  tinea  of  actoal  OMttpatioD  bv  tbe 
mililary  forces  of  the  United  Stales,  saindicatcKl 
by  putdished  order  of  the  eonmaDdnig  gcfirvKl 
of  thedepaitmoit ordistiicisooccapea:  aiKl. 

thorize  pt^sona  reiiifing  within  sorb  bnes  to 
bring  or  send  lo  maitH  in  the  lojal  Staler,  an  V 
products  which  tbey  staaU  have  jaodiMtd  witli 
their  own  labor,  or  A»  labor  of  becdmen.  or 
others  employed  aod  paid  by  thevi.  poisaant  to 
ruke  relating  thereto,  which  bbt  be  eaabliehed 
under  proper  anthoniv.  Aad  m>  goods.  ^ — 
or  merchandise  AaDbe  nbaaiaaaa'''^' 
clai«din  ii 


w,  tbe  inhaUlantH 
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_._!,  aod  an  officer  dedgnaled  by  tbe 
Stenury  o(  tbe  Tmsuiy  for  tb»t  purpose." 
Pnia  tbcae  Acta — in  force  on  the  IStbdayof 
ApcO.  ItH3,  when  Walker  puKrbased  from 
(•"Gr^T — it  U  quite  clear  th&t  penons residiiig 
u-  briM  in  Memplii*,  ttken  occupied  by  the  mt- 
Bi«al  (ane»,  were  forbidden,  unless  authorized 
luthority,  to  have  commercial 


D  iiuurrectioD,  and  neither 
wXaia  tfac  tenilmial  esceptioni  made  in  the 
Pnrfamatioo  of  President  Liucoln. 
BaiiiacoaletMledtlwttbeorder  of  President 
9  on  ihe  etii  of  March,  18fl5,  fully 
ralfcer  to  proc«Hl  from  Memphis, 
,  to  Mobile,  after  that  city 
.  .  />  the  Union  forces,  and  there 
b  O'Crady  for  the  purchase  of  tbe 
Mtkm,  tlien  but  recentlv  the  prop- 
on  td  tka  Coofedente  tjlatee  (at  least  as  bc- 
(■ME  OtHB  and  the  original  owners),  and 
«akia  the  dboict  actually  occupied  and  con- 
aifcd  bj  the  inaurgent  forces.  A  portion  of 
ik«  Hcra^U  of  counwl  b  addressed  to  the 
^artlkm  ^bOfacr,  notwhbM&nding  the  repeal  of 
iw  3(k  wcttoa  of  Ibe  Act  of  July  18.  1861,  au- 
ifcwiai^  the  Prcddcni,  in  hia  discretion,  to  li- 
^^  M-  permit  commeTcial  relations  in  any 
•VKum  wctka  in  inaurreclion,  he  could  Dot,  in 
TWtM  at  hi*  power  M  Commander-in-Chief  of 
^  Ai«y,  lioenae  tiade  with  insurgents  within 
tkrlBeaofCUiifederata  military  occupancy.  If 
tka  q^aaioa  liaa  not  been  distinctly  concluded 
i«  (kr  tarma  decWont  of  this  court,  we  deem 
a  imart^tmrj  now  to  cousider  or  determine  It. 
r*r  fUntr.  Uw  onlo'  <•'  March  «,  IB6S,  was 
»■  ■  iamw  to  trade  or  have  mmmercial  ioter- 
"mav  wiih  tl>e  enemy,  without  limit  as  to 
m  witboal  restriction  as  to  peisonsand 
TIte  order  proceeds  sole)  v  upon  the 
t  Walker  (Mn  owned  products  of  the 


■  K  xWvMp 


States,  u 


r  Orenada  and  Can- 


d  that  he  U^n  had  arrangements 
•  In  tbe  Ticinity  of  those  places  for 
taof  the  inaurrectiooary  Stales.  It 
t  to  nrh  products — those  he 
I  ibose  as  to  which  he  then  had 
af^  *tlh  oUitf  ponies— that  the  Pres- 
v^  ■■■If red  that  they  should  be  free  from 
•amc,  4rtcatloa  or  forfeiture  to  the  United 
■»;  ■  iitiw,  tte  finding  of  the  facts,  upon 
vktfA  akmt  tUa  court  can  act,  shows  that 
■  Arr-lai  ••«.  on  tl>e«th  of  :ilarcb  IBSS,  own 
B*  pMl  o<  tbe  cotum  in  question.  It  was  then 
K  %tr  pi^aa^M  of  ttke  planters,  who  held  It  for 
:»  lalsiliiaii  Oovernment ;  and  if  it  ever 
»a  B  BcntaM  the  United  States,  after  Its  sale 
-  :■>  O<«lcd0»te  OoTcniineni,  to  be  uacd  in 
■ri  .t  tha  n-farOtoo.  Ibe  propeny  of  O'Grady, 
Si«  afe^  Walks-  ptncliaaed,  It  did  not  be- 
-^  aa  ^Mil  April  S,  186B.  Nor  does  it  appear 
Ah  mm  ««Ma  tMMaClluHjd.  at  any  Ume^  part 
'  &•  fMm  with  rrference  to  wUcb  Walker 
Mtf  amn^HCBto'al  lbetlmePrecid«ntLlo. 
iw  »mUw order  «<  March  0,  IMS.  Itlatcue 
»■  A*  MHl  bcfaw  Undi  (hat  "  The  oegotia- 

year  1886.  and  the 
ddajad  until  AprU  «.  1666, 


and  finally  completed  on  that  day.  by  reason  of 
tbe  ill-heidth  of  Scott,  the  Confederate  produce 

loan  a^Dt,  and  for  other  reasons."  Bui  the  ne- 
gotiations here  referred  to  were,  nianifesily,  not 
the  arrangements  which  Walker  claimed  to 
have  had.  on  March  6,  1865,  forproductsof  the  '. 
inKurrectionary  districts.  There  is  nothing  to  -. 
show  that  he  ever  had  any  communication  upon 
the  subject  of  this  cotton,  with  the  Confederate 
produce  loan  agent,  or  with  O'Grady,  until  aft-  , 
er  the  capture  of  Mobile.  The  negotiations, 
which  were  not  completed  until  April  6,  1865, 
by  reason  of  Scott's  ill  health,  and  "  for  oiber 
reasons,"  were  evidently  those  by  which  Scott 
proposed  to  sell  to  O'Grady,  and  with  which 
Walker,  it  must  be  assumed,  had  no  connection 
whatever.  The  case,  as  it  stands,  seems  to  Im 
one  in  which  the  claimants  seek  to  bring  within 
the  operation  of  the  order  of  March  6,  1805.  a 
transaction  in  cotton  not  covered  nor  intended 
U>  be  covered  by  it.  'The  contract,  upon  the 
finding  of  facts,  must  be  reranlcd  hs  one  made 
between  Walker  and  O'Graiay,  in  palpable  vio- 
lation of  the  laws  of  the  United  States,  forbid- 
ding commercial  intercourse  between  persona 
respectively  residing  in  places  occupied  by  the 
national  forces,  within  districts  tbe  inhabitants 
whereof  were  declartd  to  be  in  insurrection.  It 
is,  therefore,  according  to  the  settled  doctrines 
of  this  court,  a  contract  from  which  could  arise, 
in  favor  of  Walker,  no  right  to  the  cotton,  as 
against  the  United  States,  which  could  be  en- 
forced in  the  courta  of  the  Union. 

Without,  therefore,  giving  other  reasons, 
quite  apparent  upon  the  record  and  which 
would  make  it  our  duty  to  susb^n  tbe  judgment 
of  the  Court  of  Claims,  we  content  ouraclvea 
with  affirming  It  upon  the  grounds  Indicated 

Jtitto  ord^ed. 
True  copy.   Test: 

James  H.  UcKeuoey,  Clerk,  Bup.  Oourt.  XJ.  S. 
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lact.  The  queaUom, 

returned  as  a  speolal  verdkt.  Ttiere  was  no  peneral 
verdlot,  nor  was  there  a  bill  of  ezoepUoni  ioovlnir 
tbe  evidence  sdduoed.  The  Judgment  redted  thai 
It  was  rendered  anmat  tbe  defendants  "upon  tbe 
special  verdkit  of  tbe  lurr,  and  (acts  conceded  or 
not  disputed  upor  thetruL"  Held,aa  thefadsaet 
out  in  tbe  speada.  verdict  were  InsuUclent  to  sus- 
tam  the  Judgment,  and  aa,  without  a  waiver  ot  trial 
bv  Jury— anlnst  which  everr  reasonable  presump- 
tion shoukTbe  indulged— it  was  the  oontbtudonal 
»ht  of  the  defendand  to  have  tbe  hiiT  pass  upon 
tbe  material  (acts  In  toue,  tbe  iudsment  muff 
be  revened  and  a  new  trial  bad. 

[No.  »aj 
Artfu«t  A'oe.  17,  to,  ISSt.  Decided  Dee.  4,  IS8S. 


States  for  tbe  Eastern  District  of  Wisconsin. 
The  hlstoiT  and  facts  of  the  caae  are  suffl- 
dently  staled  by  the  court. 

Head  note  bj  ifr.  Jtmtet  "'"-*» 
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MtMr*.  L,  S.  IHxoa  and  DtaiU  Davit,  for 
plslntlfla  Id  error: 

"It  iB  of  the  verjMsence  of  a  special  verdict, 
that  the  jury  should  find  the  facU  od  which 
the  court  is  to  pronounce  the  judgment  accord- 
ing to  the  law,  and  tlie  court,  in  givine  judg- 
ment, is  confined  to  the  facts  so  found. 

Suudam  v.  WiUiaaison,  20  How.,  427(81  U. 
8.,  XV.,  B78);  Banmtv.WiUiamg,  11  Wheat., 
iin-.WhlUngfifnlv.Dunlap.  14  Pa.  St.,  81. 

Mr.  H.  M.  Flnohi  for  defendants  in  error: 

Tbe  plaintifia  in  error  ask  the  judgment  to  be 
reversra,  because  the  "conceded  facts,  orfacts 
not  disputed,  are  not  In  the  special  verdict. 

The  short  answer  to  this  Is,  that  these  facts 
need  not  appear  in  tbe  special  verdict. 

The  decisions  of  the  Supreme  Court  of  Wis- 
consin are  clear  and  conclusive  on  this  point. 

MeHvgh  V.  Jt  R.  Co,,  41  Wis.,  7B;  Fam*  v. 
Drea,  41  Wis.,  186;  Wmiamt  v.  Rirtor,41  Wis., 
480;  Wardt.  Su*K%t,46Wis.,  408;  Berg -v.  B. 
R.G>.,GOytia.,i!ii;Aiiitv.W.dtW.i(^g.  Co., 
54Wia.,S04. 

Mr.  JutHee  Ttmrlmn  delivared  the  oplnim 
of  the  court: 

The  foundation  of  this  action  b  the  alleged 
conversion  by  the  plaintiffs  in  error,  wbo  were 
defendants  below,  of  certain  wheat,  stored  in 
separate  bins  In  the  warehouse  of  William  H. 
V&lleau,  in  Decorah,  Iowa. 

The  complaint  contains  two  counts,  tbe  first 
one  of  which  proceeds  upon  the  ground,  that 
the  wheat,  when  so  converted,  was  the  propcr- 
tv  of  the  defendants  in  error,  who  were  plaint- 
iffs below.  In  the  second  count  it  is  averred 
that,  during  the  winter  and  spring  of  1H76,  the 
f^rst  National  Bank  of  Decorui,  Iowa,  dis- 
counted notes  and  drafts  for  and  loaned  money 
to  said  Vslleau,  upon  the  security  of  a  large 
quantity  of  wheat  delivered  to  the  bank,  of 
which  he,  Valleau,  was  then  the  owner  and 
bad  tbe  possession,  and  which  was  stored,  in 
separate  bins,  in  a  warehouse  in  Decorah, Iowa; 
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iierebj,  the  wheat  became  the  property 

bank;  that,  subsequently,  in  April  and 
1876,  Valleau,  without  repaying  such 


edge  and  consent  ot  the  bank,  wrongfully  and 
tortiously  took  and  removed  the  wheat  from  the 
warehouse  and  from  tbe  possession  of  tbe  bank, 
shipped  it  to  the  defendants,  at  Milwaukee, 
by  whom  it  was  wrongfully  and  tortiously  re- 
ceived and  sold,  and  &e  proceeds  converted  to 
their  own  use;  (hat  no  part  of  tbe  moneys,  so 
loaned  and  advanced,  has  ever  been  p^d  by 
Valleau,  or  by  any  one  for  him;  that,  prior  to 
ttiis  suit,  the  bank  sold,  assigned  and  trans- 
fetred  its  right,  title  and  interest  In  the  wheat, 
and  all  right  of  action  to  recover  the  some  or 
its  value;  of  which  assignment  the  defendants 
had  notice  before  this  action;  and  lastly,  that, 

C'  If  to  the  commencement  of  the  action,  the 
k  and  plaintiffs  had  each  demanded  from 
defendants  the  delivery  of  the  wheat,  but  they 
bad  refused  to  deliver  It,  or  any  part  thereof, 
either  lo  the  bank  or  to  plaintiffs. 

Theaniwer  denies,  generally,  "Eochandev- 
«rj  allegation,  statement,  matter,  fact  and  thing 
in  tbe  complaint,  set  forth,  alleged  and  con- 
tained." 

The  record  states  that  tbe  Jury,  impaneled 
and  Bwom  to  try  tbe  twuei,  "reodoed  a  special 
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verdict  inanswerto  tbe  quectlons  propounded 
by  the  court. "  The  queatlons  so  propounded, 
with  the  answers  thereto,  were  made  the  spe 
dal  verdict.  Tbe  jiiry  having  been  discharge*, 
tbe  ptaintifis,  by  counsel,  moved  for  judgment 
upon  the  special  verdict  for  the  value  of  the 
wheat  WTOncfully  converted  by  defendants,  oi 
for  such  damages  as  tbe  court  should  adjudse, 
and  for  such  other  and  further  relief  as  mi^t 
be  granted  in  tbe  premises.  On  a  later  dav,  the 
defendants  moved  to  set  aside  tbe  special  ver- 
dict and  grant  a  new  trial,  upon  the  ground. 
among  others,  that  tbe  special  verdict  "does 
not  contain  findings  upon  the  material  issues  iu 
the  case." 

These  motions  were  beard  together,  and  it 
was  ordered  by  the  court  "That  tbe  motion  of 
defendants  for  a  new  trial  be  and  is  hereby 
overruled,  and  that  tbe  motion  of  the  plain  ti& 
for  judsment  upon  the  special  verdict  of  the 
jury  eiA  fact*  evneaded  or  notdUputed  upontht 
trial  be  and  Is  hereby  granted."  Tbe  dam- 
ages were  assessed  by  the  court  at  |12,S54.I%, 
for  which  sum  Judgment  was  entered  against 
the  defendants.  From  that  judgment  this  writ 
ot  error  is  prosecuted. 

Under  the  Code  of  Practice  of  Wisconsin,  the 
answer  in  this  case  puts  in  issi'  every  material 
ollegaiion  in  the  complaint.  2  Taylor,  Stat. 
Wis,,  1871,  p.  1438;  Rev.  Stat. Wis.,  1878,  sec 
2655.  A.nd  since  the  practice,  pleading,  forma 
and  modes  of  proceeding,  in  civil  causes,  other 
than  equity  and  admirSty  causes,  in  the  Cir- 
cuit and  District  Courts  of  the  United  States, 
must  conform,  as  near  as  may  be,  lo  tbe  prac- 
tice, pleadings,  forms  and  modes  of  proceed- 
ing, existing,  at  tbe  time,  in  like  causes  in  the 
courts  of  record  in  the  State  within  whicb  sucb 
circuit  or  district  courts  are  held.  Rev.  Stat., 
sec.  914,  it  was  incumbent  upon  the  pjaintlfl, 
as  WBS  conceded  in  argument  bet«,  to  prove, 
at  the  trial,  among  other  tbinss,  that  the  bank 
bad  sold,  assignea  and  transferred  all  its  title 
and  interest  in  the  wheat,  and  thereby,  also,  its 
right  to  recover  tbe  wheat  or  its  value.  No  bill 
of  exceptions  was  taken  showing  the  evidence 
introduced  by  either  party,  nor  was  there  a  gen- 
eral verdict.  Having  regardalone  to  tbe  ques- 
tions and  answers  propounded  to  tbe  JU17,  it  is 
clear  that  plaintiffs  did  not  prove  their  case,  as 
made  by  the  first  count,  which  proceeded  upon 
tbe  ground  that  the  wheat  was  the  property  of 
the  plaintiffs.  It  is  equally  clear  that  the  jury 
mane  no  finding  upon  tbe  issue,  raised  by  tbe 
second  count,  as  to  the  alleged  assignment  by 
tbe  bank  to  nlaintiffe.  No  question  was  pro- 
pounded to  uie  jury  upon  that  subject,  nor  tras 
that  point  covered  oy  the  wntten  stipulation  as 
to  tbe  amount  of  might  and  tbe  value  of  tbe 
wheat.  We  infer  from  tbe  oral  stalemeDt  of 
counsel  for  plaintiffs,  that,  at  the  trial  below 
the  assignment  by  the  bank  was  conceded  and 
that  the  final  judgment  was  based,  in  part, upoD 
that  concession.  But  in  that  representation, 
counsel  who  speared  in  this  court  for  defeod- 
ants,  but  who  <ud  not  participate  in  tbe  trial  iu 
the  circuit  court,  did  not  fed  authorized  to  COD- 
cur.  Looking,  therefore,  as  we  must,  to  tbe 
case  as  disclosed  t^  the  reconi,  we  ar«  con- 
strained to  hold  that  tbeanswera  to  tbe  spe^al 
questions  propounded  by  thecoun.  being  sUent 
as  to  tbe  assignmait  by  tbe  bank,  did  not  fur- 
nish a.  basis  for  Judgnient  io  beihalf  of  plaint- 
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1  •mat.,  as.  It  ma  Mid,  that  if  it  appeued 
kUkcoDviol  oiigliul  JuTiKliction,  or  to  the 
^pSik  cool.  ttMt  the  veitlict  iras  confined 
ki  pM  tmtj  of  the  mailer  in  Issue,  do  Judg- 
■M amid  n  noidend  upon  it.  tnSarTUiv, 
fiKaw.  tl  Vbeat.,  4U,  the  cbOm  of  the 
ftteB  IxiBg  foonded  npoo  a  beqaed  of  cer- 
■B  (InM,  ft  WW  enenUal  to  a  recOTery ,  at 
In.  thu  (ke  HKBt  of  the  executor  to  the  leg- 
rr  Aonld  be  prorcd.  Thia  court,  speaking  by 
fi.  J.  MHitMU.  said:  "Altbon^b  in  the  opin- 
ntfikcMft  there  wwsnfflcient  evidence  in 
fttifadd  mdkt  from  which  the  Jury  might 
knfdODd  tbe  feet,  vet  thej  have  not  found 
-  nd  tkc  conrt  could  not,  upon  a  speciai  ver- 
61,  iimd  It  The  tpedal  verdict  was  defect- 
^  B  Mtiag  the  evidence  of  the  fact,  instead 
tfiklH:tiwH.  It  was  impossible,  therefo.-e. 
._  -  ■-  ■ — tai  could  be  oroDOUDced  for  Jte 


htkit aagmned  thai  the  final  Judgment, 

SB  ai  Kmi,  ttkowB  that  it  waa  not  based,  ei- 
LTdr  n  aiHwm  to  the  special  questions, 
al  the  Ktoolatioii  bv  the  jMitles  as  to  the 
mxM  of  fniglit  and  value  of  wheat ;  but, 
•■. "  Epno  facts  conceded  or  not  disputed 
tfcaikttriaL"  Although  thb  court  la  not  in- 
^r-^A  hj  the  r«<»Td  as  to  what  those  conced- 
c  ud  ladispated  facts  are,  it  Is  liLsisled,  that 
■■■inaldpRSume,  In  tapport  of  the  judgment, 
im  -^  were,  in  connection  with  the  facts  spc- 
'^7  Iimd,  snfflcient  (o  juitifv  the  action  of 
Br-mhdov.  Thispoaltion.It  iscontended, 
1  f  jTiatd  br  numemas  decisions  of  the  Eu- 
f-=-  (Vam  nir  Wtacondn,  upon  the  subject  of 
ra'^aad  ifiecial  verdicts,  as  defined  aiulreg- 
..*•!  't  the  law*  of  that  State  in  force  when 
J  int*  waa  tried. 
l!  •  not  Di-cnaarj.  In  this  opinion,  to  enter 
^-  u  ruminatlOD  of  those  OedaionB,  nor  to 
'  »-.ir  bow  far  the  local  law  controb  In  de- 


*t ;_'  'iri'llU.io*  under  which  a  Judgment  will 

■  p^ia>il  ij  have  been  supported  by  facta 
^»t4«b  itnM!  Kt  out  Id  a  special   verdict. 

■  fiftroh;  wf  have  arises  from  other  consid- 
''■i.*.    IV  reconl  ditcloaea  that  the  defend- 

-  •  v.:  1  l^wnQination,  by  the  Jury,  of  a  part 
"^  >irt>.  wlile  Other  fact«,  upon  which  the 

r   —  .■*lr»(Bt  Has  rested,  were  found  by  the 
vr  'f  hnv  bem  conceded  or  not  disputed. 

-  •  o- Ji  pnwune  that  ihera  were  no  ma- 
■•  lat*  n«<idereil  by  the  court  beyond 
|>*  t<ad  la  ifae  ancwtrs  to  spedal  quesdons, 
>i  u  «-  luTe  sem.  the  facts  found  do  not 
u«R»achKlgiiM-ot.  If .  on  the  other  hand, 
1  >-^  tdjikljte  h  to  have  bnn  defendants' 

-  ■■(»»**¥»  tbp  vridencein  abiUofexcep- 

-  "i  thnt,  hi  deference  to  the  decUtons  of 
•  •»  rqm,  it  (famiU  be  preanmed  that  the 

^'Tat^nl  or  wit  disputed  at  the  trial  " 
I  with  llw  facta  ascertained 


',  which  the  Jniy 

''^'^MIiT.  (iMertniDcd,  as  to  certain  ma- 
^'■"X  bytbemonalone,  without  a  waiver 
-  ^  "W  M  lo  •«&  fKtL  it  was  the  prov- 
**  ■  te  iBiy  to  pwM  upon  the  Issues  of  fact, 
*■■*««>  right  of  the  defeodautt,  sectmd 


by  the  Constitution  of  the  United  States,  to 
have  them  do  so.  That  right  could  have  been 
waived,  but  it  could  not  be  taken  from  them 
by  the  court.  If,  upon  the  trial,  all  the  facts  es- 
sential to  recoveiT  had  been  undisputed,  or  so 
conclusivelv  established  the  cause  of  action  as 
to  have  autnorized  the  withdrawal  of  the  casu 
altogether  from  the  Juir,  by  a  peremptory  in- 
struction to  And  for  pl^ntlffs,  it  would   still 


court.  The  court  could  not,  consistently  with 
the  constitutional  right  of  trial  by  Jury,  submit 
a  part  of  the  facts  to  the  Jury,  and  itself  deter- 
mine the  remainder,  without  a  tvaiver  by  the 
defendants  of  a  verdict  by  the  Jurr.  In  civil 
cases,  other  than  those  in  equity  and  admiralty, 
and  except  where  It  is  otherwise  provided  in 
bankruptcy  proceedines,  ' '  the  trial  of  issues  of 
fact " — that  is,  of  all  the  material  Issues  of  fact 
— "  in  the  circuit  courts  shall  be  by  jury,"  un- 
less the  parties,  or  their  attorneys  of  record, 


tion  in  this  case,  and  there  U  notMng  in  the 
record  from  which  such  stipulation  or  waiver 
may  lie  inferred.  It  has  been  often  said  by  this 
court  that  the  trial  by  Jury  Is  a  fundamental 
guaranty  of  the  rights  and  liberties  of  tlie  peo- 
ple. Consequently,  every  reasonable  presump- 
tion should  be  indulged  agaiiut  its  waiver.  For 
these  reasons,  the  Judgment  below  must  be  re- 
One  other  point  discussed  by  counsel  for  de- 
fendants in  error  must  be  noticed.  He  insisted  1*131 
that  the  order  of  reversal,  If  one  be  mode,  should 
be  accompanied  by  a  direction  to  the  court  be- 
low to  restrict  the  next  trial  to  such  issues  as 
are  not  covered  by  the  answers  of  the  jury  to 
special  questiooH.  In  support  of  this  poaitlon 
we  have  been  referred  to  several  adjudications 
wliich  seem  to  recognize  the  authority  of  the 
court,  when  setting  aside  a  judgment,  to  re- 
strict the  subsequent  trial  to  such  Issues  as 
were  not  paMed  upon  by  the  jury  at  ihe  first 
trial.  Whether  this  contention  be  sound  or  not, 
we  need  not  now  determine,  for  the  reason  that 
the  grounds  upon  which  it  rests  have  nocxist- 
encc,  where,  ashere,the  case,  as  to  the  Issues  tri- 
ableby  jury,waanot8ubmittedto  the  jury  in  the 
mode  required  by  law.  TAere  it.  wen,  no  at- 
tematitflnit  toreterte  the  judgment,  iHOi  dirte- 
Uoat  tliat  a  trial  be  had  upon  all  the  material  i»- 
tuetof/aet 
flit  to  ordered. 
TruBoopj-.   Teat: 

Jaroee  H.  MoKenner.  Clerli,  Sup.  Court,  U.  B. 
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I,  wmI  Mt  to  StoUs.   °— 
,81  li.&.IV.,8W. 


Tbe  bislory  and  facto  of  the  case  f uUy  appear 
bi  the  opinion  of  the  court,  and  in  the  dissent- 
ing opinion. 

Jfestn.  S,  F.  Phillips,  Solicitor- Otn.  and 
Wertell  Willonghbr,  for  plaintiffs  io  error: 

The  modeofproceediDgby  the  United  Slates 
is  justified  by  the  rule  in  lAx  rf.  J^egh  v.  Boe, 
SHees.  &.W.,  5T9;alBObythefollowiagcases: 
77i«  Erehange,  7  Cranch,  117;  MaxwU  v.  Levy, 
2  Dall.,  881;  Florida  v.  Qeorgia,  IT  How,,  478 
(58  U.  a,  XV.,  181). 

The  object  of  the  suit  is  to  recover  from  the 
poesession  from  the  United  States,  and  can  be 
maintained  only  by  invalidating  this  record  ti- 
tle of  tbe  United  Btatcs.  It  is,  therefore,  in 
substance,  a  controversy  between  Lee  on  one 
\  side,  and  the  United  States  on  the  other. 

A  principle,  unde^!J^ng  all  the  authoritieB 

>  relatinetollie  jurisdictloDof  courts,  is,  thattbe 
I  sovereign  power  of  any  Nation  being  supreme, 
L  is  not  amenable  to  tue  judicial  department, 

■  and  will  not  permit  process  aealnst  itself,  ei- 
'  thcr  direclly  or  indireclly,  or  allow  its  opera- 
i  tions  or  Instrumentalities  to  be  affected  or  dis- 
-  turbcd  except  by  special  consent.  It  cannot 
'  admit  of  coercion  by  judicial  process.  Hence, 
!   the  well  known  proceedings  at  common  law,  by 

>  petition  of  right,  and  JUinutrans  de  droit.  Bl. 
;   Com.,  Vol.  3,  p.  236. 

Reference  is  made  in  this  connection  to  the 
.  following  Ec£;!i8h  authorities:  Sadler^  Cote,  4 
'   Coke, 55a,'  BUundcforde,  Prerog.,  72«.  S,  606; 

6  Com.  Dig.,  tit.  Prerog.,  64,  67;  Tear  Books, 

>  M  Edw.,  171;  TheBanktri.  14  Howell  St.  Tr., 

.    28,  78,  81.  82;  Barday  v.  Ruitia,  8  Ves.,  486; 

1    Mitf.  Ch.  PI.,  81;ifoi«7Mfcrev.  ^nn<»ti(,  3Sch. 

.   &Lef.,  617;  ^non^minw,  1  Anst.,  316;5Bac. 
Abr.,  56»,  570. 

Special  attention  is  called  lo  the  case  of  Doe 

'.  il.  L^h  V.  fiotf,  8  Mees.  &  W.,  679,  where  in 
ejectment  a  suggestion  was  made  by  the  At- 

;  tomey-Oeneral,  as  in  this  esse,  whereupon  a 

I   rule  issued,  and  was  made  absolute,   the  doc- 
trines now  asserted  being  fully  msintAined.  See, 

;  also,  AttyOen.  v.  HaOeU,  10  Mees.  &  W.,  106. 
But  this  doctrine  is  as  fully  maintained  in 

In  No.  81  of  the  Federalist,  the  author  says; 

"It  is  inherent  in  the  nature  of  sovereignly, 

)t  to  be  amenable  to  tbe  suit  of  a  individual 
without  Its  consent.  This  is  the  ceneral  sense 
and  general  practice  of  mankind. 

See.also,  Coheiut.  Fi/yini<[,6  Wheat.,  264; 

C7ii*Mm  V.    Oeorgia.   2   Dall.,  41B;   U.  S.  v. 

aarle.  8  Pet.,  444;  U.  S.  v.  Etkford,  «  Wall., 

;  484(73  U.  8..  XVUI.  920);  i^VM  v.  U.  S..  9 

■  Pet.,  201;  1  Story,  Eq.  PI.,  sec.  69  and  ».,- 
'    Hillv.  tr.  5.,9How..389;ite«(/«  V.   Waiier, 

■  11  How.,  200. 

For  this  purpose,  ressoniog  employed  in  judg- 
ments upon  prize  cases  is  pertinent.   Tlie  Siren, 

7  Wull.,  153  (74  U,  S.,  XlX.,  129);  The  Datia. 
10  Wall.,  15(77U.  8..  XIX..  875);  The  Light 
BoaU,.  ll.Ulen,  157;  CnK\.  TrrreU,  II  Wall., 
199(78U.  8.,  XX.,  134). 

The  fact  that  tbe  United  States  are  in  pos- 
session, brings  the  present  within  the  principles 
eslablisbed  by  these  cases. 

More  tban  that,  the  property  is  in  govern- 
ment use. 

TmeX  process,  be^des  interfering  with  the 
possession,  will  seriously  disturb  the  operations 
of  tbe  Government.  It  will  do  much  more  than 

loe  r.  s. 
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*-tKh^  tternltcid  StiM*  of  pro 

nnfias  Hke  thia  agklnst  officers 

trmiatioB  n  mentioDed  in  Garr  v.  U.  8.,  98 
[  ^.tm(XX\..  211),  u  ft  legal  abeurditT. 
mmimimpi  t.  JalitLtan,  4  Wall.,  Its  (T1  U.  8., 
I^1IL.«:):  /MAi'iu  V.  Cbmra.,  16  Pet..  485; 
'•AMktt.  Zfaf,  11  WaD.,  lis (78 U.  S.,XX., 
t»>;  JIKUtorA  V.  .Vaf^nd.  4  Wbeat.,  81B; 
-    MT.  iVniMi',  8Pet..a»a. 

M*  O.  aiilp»Mi,  WUUftm 

_ .    .  8.  F.  Bakeh,  Praneii  L. 
.  dZA^AAi^c,  for  defendant  in  error: 
li  aaj  be  conceded  as  a  general  proposition, 


led  as  a  general  propoutjon, 
corpor^OD   known  as  llie 


__, 0  the  jurisdiction 

aid  mbBDali.  So  mucb  of  the  modem  En- 
daik  bw  on  Ibe  subject  seems  to  have  been 
M.yiwHw  the  conns  of  tbiscountrj'.altbough 
^  Jnmrtnr  bss  been  stigmatizcil  by  one  very 
'  '  '  e  of  this  court  as  a  "Branch  of  a 
I  principle,  on  which  a 
c  despotisiD  has  lately  been 
'  v^ed  m  F^y**"^  ana  prosecuted  with  un- 
OTviid  mrtdnity  and  care." 

WHnn.  J.,  in  i  IMoim  v.  Owrffta,  S  Dall., 
Of 

Tke  Miiw  doctrine  was  repudiated  by  the 
•  Iw<  JmtHnrai  tLifl  coort. 
Jw.  CI.  J:.' Autofin  V.  0sOT^,  2  DalL,  472. 


r  .-:  T.  Oarix.  8  Pet.,  488;  17.  S.  v.  Jlfti*- 
•»-,  4  H(7«..  286;  fiiZt  r.  U.  8..  9  How.,  88S; 
^B*  T.  KoOrr,  11  How.,  272;  Solum*  v. 
JUm«».MHQW..  1«S<S5U.  S..  XVI.,  638); 
rw  ■»»»•.  7  WalL.  153  (74  U.  8.,  XIX.,  138); 
rw  £wu.  10  Wall..  15  (77  U.  8.,  XIX.,  878). 
TVae  oaaes  are  the  priocipal  ones  in  which 
c  at  the  esemptfon  of  the  sovereign 
"'"  ■ ""  been  dwelt  upon,  or  in 
o  hare  been  afflmied,  ei- 
•«  ite  MM*  of  flvT  V.  U.  8.,  m  U.  S.,  438 

■nr  .ni>,  aod/anMV.  Cam;iM{.  104U.  S., 

»  XXTI. .  rW).  decided  at  the  last  Term. 
TVt  nay  be  Hid  to  afllrm  the  following 


"K^*: 


■  TbatnoMiit  can  be  mafailained 
AarVI*  i^iMt  the  United  States  wltliout  its 
nw  Tt  fxpnsaed  in  an  Act  of  Coogrces. 

^mimi.  *  *  *  Aa  a  oeceesaiy  coiuequence, 
^aanailyof  ibeM>TCKi|n  power  from  suit 
•atM*  ta  wMTed  bj  aof  oncer  of  tbeGovern- 
MaK  Bv  kf  bD  of  them  combined. 

Tlif^  •  •  •  TbattbepropertyoftbeUDited 
^■v.  w  wWrb  they  have  an  vnditputed  title, 
«^M  b  peortiled  agalnitf  and  tbeir  officers  dis- 
■Ni^itd  tartkeporpoaeof  enforcing  a  lien  on 

*>  ■*  avHC  ol  w>  case  In  which  it  has  ever 
7  that  the  n>«r«  possMS^irn 
rs  of  the  QoTemment,  of 
.  wittaonl  TaUd  title  in  the 
t  Hsrif,  noHnpled  than  from  mil 
-■     ' — 'MUctkn  of  the  court    This 
J  aad  Rpeatedly  lepndiated 
t,  as  wd  be  clearlv  teen  by  an 


Meiff*  V.  MXtung,  9  Cianch,  11;  WiTcnc  v. 
Jaektm,  18Pet,498;  Awictit.  fli^r,21How., 
805  (62  U,  8.,  XVI.,  125);  ffrisar  v.  MeDomU. 
6  Wall.,  868  (78  U.  8..  XVUL.  868);  Cbofcyv. 
(jfComioT,  13  Wall.  891  (79  U.  8.,  XX.,  ««J. 

The  United  8taie8,  in  the  purchase  of  this 
propertv,  acted  in  ihe  mere  exercise  of  a  corpo- 
rate right,  and  not  in  the  exercise  of  any  of  the 
attributes  of  a  political  sovereign. 

miiot  T.  Yan  Voortt,  8  Wall.,  Jr.,  802. 

lis  possession  Is,  therefore,  that  of  a  nur- 
chaaer;  and  mere  possession,  whatever  its  cuar- 
acter,  is  never  allowed  to  prevail  over  one  who 
holds  a  valid  title. 

The  character  of  the  title  claimed  is  well 
known  to  this  court.  Three  times  have  such 
(locuraents  been  pronounced  void,  and  convey- 
ing no  title  whatever  to  the  bidder  at  the  sale. 
By  a  rule  early  adopted  and  unifonnly  acted 
upon  by  the  comnusaioners,  they  refused  to  re- 
ceive the  tax  unless  tendered  t^  the  owners  in 
person.     This  court  has  held  that  such  certlfi- 

Bennett  v.  Sunlgr,  9  Wall.,  836  (76  U.  8.. 
XIX..  672);  Taeeg  v.  Irvin.  18  Wall..  649  ffltt 
U.  8..  XXI,,  786);  Atwodv.  Weeini.  99  U.  8., 

188  (XXV.,  471). 

ilfr.  Jtutiet  ^''tir*-  delivered  the  opinion  of 


erick  Kaufman  and  Richard  P.  8troug.  the  de- 
fendants against  whom  Judgment  was  rendered 
in  the  circuit  court. 

The  action  was  originally  commenced  In  the 
Circuit  Court  for  the  County  of  Alexandria.  In 
the  State  of  Virginia,  by  the  present  defencUnt 
in  error  srainst  Eanfman  and  Strong  and  a 
great  number  of  others,  to  recover  possession  of 
a  parcel  of  land  of  about  eleven  hundred  acres. 
known  as  the  Arlington  estate.    It  was  an  ac- 


... .  in  the  names  of  the  real  parties,  plaint^ 
and  defendant. 

As  soon  as  the  declaration  was  filed  In  that 
couri,  the  case  was  removed  into  the  Circuit 
Court  of  the  United  States  by  writ  of  tfrtioraTi, 
where  all  the  subsequent  proceedings  took  place. 
It  was  tried  by  a  jury,  and  during  the  progress 
of  the  trial  an  order  was  made  at  the  reouest 
of  the  plaintiff  dismissing  tlie  suit  as  to  all  of 
the  defendants  except  Kaufman  and  Strong. 
Against  each  of  these,a1udgmentwasrenderra 
for  separate  rnrcela  of  the  land  in  controversy, 
namely:  against  Kaufman  for  about  two  hun- 
dred acres  of  it,  consUtntlng  tbe  National  Cem- 
etery and  included  within  its  walls;  and  against 
Strong  for  the  remainder  of  the  tract,  except 
seventeen  acrea  in  tbe  posseaaion  of  Haria  8y- 

As  the  United  Btates.vnu  not  a  party  u  " 


mibrnit  Itself  as  a  defendant,  to  tbe  jurisdiction 
of  the  coort.  there  may  exist  some  doubt  wheth- 
er It  has  a  right  to  prosecute  the  writ  of  error 
tn  Its  own  name;  but  as  Ihe  judgment  against 
Kaufman  and  Strong  is  here  on  their  writ  of 
error,  and  as  uixler  that  writ  all  tbe  question 
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-V  u>  lie  considered  in  this 

. .'  ibe  jnstructiona  granted 

'  ii[it  in  issue  is  fairly  raised 

...tu  Kttheiequest  olplabt- 

■  pjtttion  of  delendania. 

■  \x  from  the  evidence  Ihal 
I'ri'T  to  Januarr  11,  18M, 

.,:v.'l  sod UD if ormly  followed 

,  I'll  r  wliicli  they  refused  to  re- 

r'r  which  hod  been  itdvertieed 

.:  ,'i.De  but  the  owner  or  a  party 

.  i-  r->n.  when  oftercd. the  amount 

,;*-n  Yiiil  property  by  virtue  of  the 

'  I'lu^rrvvs,  tlien  siud  rule  dispensed 

— iiy  of  a  tender  and,  in  tbe  ab- 

' !  lo  tbe  contrary, the  law  presumes 

>.:.  >iiDl  would  bave  bten  paid.iind  (he 

-.1 L-  tbe  jury  that,  upon  bucli  a  state 

■>■  sBlrof  tbe  properly  in  controversy 

.  -tr  nth  day  of  January.  1864.  was  un. 

'  ■■■i.  sod  conferred  no  title  on  the  pur- 

uhI  l>y  instructions  siz  and  seven, 

:  ibc  request  of  defendants,  in  tbe  fol- 

.-Ui^asge: 

'm  bordes  of  proof  is  upon  tbe  plaintiff 

'•tiijtift  tbe  fad  that  the  lax  commlasioners, 

c  tbr  Mle  of  this  properly,  made  a  general 

''  2>iii>ReeiTeiAzeaezcept  fromtbeowner 

:>nni  after  tbe  M^Tcrtisement  and  before  the 

I.    ad  tf  (he  jurr  betiere  that  only  twi^sucb 

■jtiaem  ontured  before  tbe  sale  of  this  prop- 

~'  ud  if  Uttre  is  ito  evidence  that  the  other 

t  or  eillier  of  them  ever  acted 

it  practioe,  except  CommistdOQ' 

.  _  t.  or  UMt  they  or  either  of  tbcm 

^v  BMOUiwl  in  cucb  action  l)efarc  tbe  sale  of 

1*  JRVcrtT.  then  Ibe  said  two  instances  In 

•^  llr.  Hawiharst  alone  acted  do  cot  estnb- 

«  Ac  Hd  pnctice  by  tbe  Board  of  Commis- 

••^httee  the  sale  of  this  property,  inasuf- 

^f*^  iMBULj  lo  render  the  certiflcale  of  sale 

•  <ka  pnperty  invalid. 

b  crdtf  to  calabliita  a  general  practice  or 
■u  -f  the  board  of  commiasioncrs,  not  to  re- 
■'*»  fciM  except  frnm  the  owner  in  person, 
^"■diwtimneiil  and  before  sale,  tiefore  the 
*»  ■*  at  ale  of  llic  property  in  controversy, 
'  ,*■;  Bnrt  ftnd  f nun  evidence  produced  on 
^aalifea  a  majority  of  such  board  adopted 
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foundation  of  several :  portant  riffht;  a  right  which  wont  to  Ilie  root 
of  tbe  matter;  a  ri^tkX  which  has,  ii   ~ 


1  lomcp,  or  rule,  or  concurred  therein,  be- 
"  ie  dMe  of  tbe  nale  of  this  property; 
«  of  proof  lo  tbe  contnuy  ibc 


^^■•a  thai  •  majority  of  such  board  did 
-■  ail*  Mck  prwiice  or  rule,  or  concur 
■'^Mnfe  ani  dale." 
Vt  Mak  ihrar  pfcaenled  correctly  to  tbe 
■■^  *■  pttaripie  eMaUisbed  by  tbe  caKs  In 
•*  *«rt  •bore  icferred  to;  that  is,  tliat  tbe 
^MNncfa  tbniMdTca  having  established 
■S  nd  open  a  rule,  that  povment  of  the 
'■a  ite  BlTBtlaclDenl  would  be  received 
*«  H  •■•  bat  ib«  owner  of  the  land  appear^ 
'•*  m  piwa  lo  p«y  Ibem.  that  if  offend  by 
I  Ua  Mpnt  or  hi*  attorney  in  fact 

^  .   ^  __.j  I '-—I,  It  would 

e  to  make 

_.         ;Tbyfuchperion*, 

xvMldmWlaly  bm  be  accepted,  need  not 
■  arit  nM  tkc  eDOuniadooers,  having  in 
^  im-^M  id  tbe  law  acted  apon  a  rule 
"br*  fcpiliil  ibe  icimi  nf  the  land  of  an  im- 


~  s^^  BIB  Mpnt  or  ni*  anurney  in 
••■  ^1  11 1,  it  wcpold  be  refected.  It  n 
■  ■  nr  rrtrwtmf  tor  any  of  tbeae  to .) 
'  Av.  mJ  as  aecual  leader  byiuch  per 


known  to  us  or  ciwd  by  counsel,  been  retused 
to  a  taxpayer,  the  iiale  made  under  such  cir- 
cumstancL-s  is  invalid,  as  much  so  as  if  die  tax 
had  been  actually  paid  or  tendered.  Tbepropo- 
siiiou  is  thus  expressed  by  this  court  at  Its  Ust 
Term,  In  the  case  of  HiUt  v.  Bant  [XSVI., 
10r>2].  as  the  result  of  the  cases  above  cited: 
"  It  IS  a  geoernl  rule  that  when  the  tender  or 

ffi^fo^naIlCe  of  an  act  is  necessary  to  tbe  eslab- 
hment  of  my  right  a^inst  another  party, 
this  tender  or  oner  to  perform  is  waived  or  lle- 
comea  uonecessury  when  it  is  reasonably  cer- 
tain that  tbe  offer  will  lie  retuced." 

The  applicfltion  of  these  decisions  to  the 
case  before  us  is  denied  by  coiuiscl  on  two 
frroundB.  The  first  of  these  is,  tliat  the  case  of 
Bennett  V.  Hunter  [TG  U.  8.,  XIX.,  073].  was 
decided  on  tbe  language  of  tba  Act  of  ISCB,  and 
that  due  attention  was  not  given  to  the  peculiar 
language  of  the  substituted  eectiou  Tofliie  Act 
of  1803.  which  says  that  "  "When  the  owner  of 
the  land  shall  not  on  or  before  the  day  of  sale 
appear  in  permn  before  said  board  of  commis- 
sioners and  pay  the  amount  of  tbe  tax,  with 
ten  per  centum  interest  thereon,  with  tbe  costs 
of  advertising  the  same,  or  request  the  same  to 
be  struck  off  to  a  purdtaser  for  a  less  sum  than 
two  thirds  of  tbe  assessed  value  of  said  several 
lots  or  parcels  of  ground,  the  said  Commission- 
ers Khali  be  authorized  at  said  sale  to  bid  off  the 
same  for  tbe  United  States  at  a  sum  not  exceed- 
ing two  thirds  of  the  oesettsed  value  thereof." 
It  IS  argued  from  this,  that  no  right  to  pay  the 
tax  under  thii  statute   existed  except   by  the 


Then 


o  this  is.  tliat  in  the  o 


by  tl 
Df  It 


reply , _  _ 

Hunter  and  Trace^v.  Intia,  the  s 
re  under  consideration  are  clearly  shown 
the  reports  to  have  been  made  after  the  Act 
1803.  and  it  is  believed  that  no  sale  for  taxes 
was  made  under  the  original  tax  law  until  after 
that  amendment  was  passed,  and  that  all  the 
otBcers  charged  with  the  duty  of  collecting  that 
tax  were  avrare  of  the  language  of  the  new  7th 
section.  It  is  quite  apparent  fiom  (he  opinion 
of  Ch.  J.  Chase,  who  spoke  for  the  court  in  tba 
case  of  Bennett  v.  Hunter,  and  who  was  Secre-  [SO 
tary  of  the  Treasury  when  Imlh  statutes  were 
enacted,  that  be  understood  well  tli^t  he  was 
deciding  tbe  very  question  raised  by  the  require- 
ment to  appear  in  person  in  tbe  latter  Act,  and 
intended  to  decide  that,  notwithstanding  tliis, 
the  owner  had  a  right  to  pay  the  tax  before 
sale  bv  an  agent  or  a  friend. 

Besides,  Uiere  was  no  other  provision  of 
either  the  Act  of  1802  or  the  amendment  of 
1863.  which  save  the  owner  tbe  right  to  pay  at 
all  between  the  advertisement  and  the  sale.  The 
8d  section  of  (he  original  Act  gave  the  right  to 

Cy  for  sixty  days  after  tbe  tax  commlMtonen 
d  fixed  tbe  amount  of  the  tax.  and  no  longer; 
and  the  Tth  section  of  that  Act,  as  well  as  its 
BubMitute  of  1868.  gave  tbe  right  to  redeem  after 
the  sale  was  made. 

It  is  clear,  therefore,  tliat  Bennett  v.  Banter, 
TVoMyv./nn'nand  JdMxt/v.  ICMin*,  were  decis- 
ions construing  tbe  substituted  Tth  section  of 
IBOS. 

In  the  case  of  Tamer  v.  8mith,  14  Wall..  55S 
[81  U.  S.,  XX..  7S4].  this  court  hi  construing 
the  change  In  the  language  of  the  7Ui  section, 
,  17*   . 
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held  that  its  object  was  to  authorize  the  Uoited 
States,  by  its  commissioDets,  to  bid  more  than 
the  tax  Mid  coats,  which  they  could  not  do  be- 
fore, and  to  limit  them  to  two  thirds  of  its  value ; 
and  that,  after  the  amount  of  costs  and  tax  had 
be«n  bid,  the  United  States  should  not  bid 
against  a  purchaser  named  bj  the  owner.  Ii 
was  probabiy  in  reference  to  Uiis,  that  the  Act 
required  the  personal  presence  of  the  owner  be- 
fore the  commissioners  to  name  a  purchaser, 
against  whom  the  United  states  should  not 
compete  after  it  was  secured  by  a  bid  which 
coveted  the  tax,  interest  and  costs. 

The  other  point  raised  is,  that  the  right  .. 
pay  the  taxes  iDetween  the  advertisement  and 
day  of  sale,  in  any  other  mode  than  by  personal 
appearance  of  the  owner  before  the  commls- 
aioneia.  did  not  exist  In  cases  where  the  United 
States  became  a  purchaser.  As  It  could  never 
be  known  until  the  day  of  sale  whether  the 
United  States  would  become  the  purchajer  (~ 
not,  it  would  seem  that  the  duty  of  the  commi 
sioners  to  receive  the  taxes  was  to  be  exercised 
without  reference  to  the  possibility  of  the  land 
being  struck  off  to  the  United  States. 

In  the  case  of  Coolfm  v.  O-Gmnar,  12  Wall., 
1204]  381  [79  u.  8.,  XX.,  448],  it  was  held  that  the 
Act  contemplated  that  a  certificate  of  sale  should 
be  given  when  the  United  Stales  became  the 
purchaser,  as  in  other  cases,  and  no  reason  is 
shown  why  that  certificate  should  have  any 
greater  effect  as  evidence  of  title  than  in  the 
case  of  a  private  purchaser,  nor  why  it  should 
not  be  subject  to  the  same  rules  in  determining 
Its  validity,  nor  whr  the  payment  or  tender  of 
the  tax,  interest  and  costs,  should  not  be  made 
by  an  agent  in  the  one  case  as  in  the  other. 

It  is  proper  to  observe  that  there  was  evi- 
dence, uncontradicted,  to  show  tlint  Mr.  Fen- 
dall  appeared  before  the  commissioners  in  due 
time  and  offered,  on  the  part  of  Mrs,  Lee  in 
whom  the  title  then  was,  to  pay  the  taxes,  in- 
terest and  costs,  and  was  told  ttiat  the  commis- 
sioners could  receive  the  money  from  no  one 
but  the  owner  of  the  land  in  person. 

In  all  this  matter  we  do  not  sec  any  error  in 
the  ruliagsof  the  court,  nor  any  reason  1o  doubt 
that  the  jury  were  Justified  in  finding  that  the 
United  States  acquired  no  title  under  tax  sale 
proceedings. 

In  approaching  the  other  question  which  we 
are  caJled  on  to  decide,  it  Is  proper  to  make  a 
dear  statement  of  what  it  is: 

The  counsel  for  plaintiffs  in  error  and  in  oe- 
half  of  the  United  States  assert  the  propositic 
that  though  it  has  been  ascertained  by  the  vl.. 
diet  of  the  jury,  in  which  no  error  is  found, 
that  the  plaintiff  has  the  title  to  the  land  In  con- 
troversy, and  that  what  is  set  up  in  behalf  of 
the  United  States  Is  no  title  at  all,  the  court  can 
render  no  ludgment  in  favor  of  the  plaintiff 
against  the  aefendants  intheaction,  because  the 
latter  hold  the  property  as  officers  and  agents  of 
the  United  States,  and  it  is  appropriated  (o  law- 
fulpublic  uses. 

This  proposition  rests  on  the  nrinciple  that  the 
United  States  cannot  be  lawfully  sued  without 
its  consent  In  any  case,  and  that  no  action  can 
be  mainlined  against  any  individual  without 
audi  consent,  where  the  Judgment  must  depend 
on  the  right  of  the  United  States  to  property, 
held  by  such  persons  as  officers  or  agents  for 
the  Oovemment. 
176 
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The  first  branch  of  this  propoaltion  is  coo- 
ceded  to  be  the  established  law  of  this  country 
and  of  this  court  at  the  present  da^i  theaecona, 
as  a  neceeaarT  or  proper  deduction  from  the 
fltst,  is  denied. 

In  order  to  decide  whether  the  inference  ts 
justified  from  what  is  conceded, it  is  necessary  to 
ascertain,  if  we  can,  on  what  principle  the  ex- 
emption of  the  United  States  from  a  suit  by  odb 
of  its  citizens,  is  founded,  and  what  limitations 
surround  this  exemption.  In  this,  as  In  most 
other  cases  of  like  character,  it  will  be  fouiM) 
that  the  doctrine  Is  derived  from  the  taws  and 
practTceaof  our  English  ancestors;  and  while  it 
IS  beyond  question  that,  from  the  time  of  Xid- 
ward  the  First  until  now,  the  King  of  England 
was  not  suable  in  the  courts  of  that  country, 
except  where  his  consent  had  been  given  on  pe- 
tition of  right,  it  is  a  matter  of  great  uncer- 
tainty whether  prior  to  that  time  he  was  not 
suable,  bhisowncourlsand  in  his  kingly  char- 
acter, as  other  persons  were.  We  have  the  au- 
thority of  C/iiy  Baron  Comyn,lDig.,  182,  Ac- 
tion, C,  1,  aod6  Dig.,  67.  Prerogative;  and  of 
the  Mirror  of  Justices,  ch.  1,  sec.  3,  and  ch.  6, 
sec.  1,  that  such  was  tlie  law;  and  of  Bractrai 
and  Lord  Holt,  tliat  the  King  never  was  suable 
of  common  right.  It  is  certain,  however,  that 
after  the  establ [aliment  of  the  petition  of  right, 
alMiut  that  time,  as  the  appropriate  manner  of 
seeking  relief  where  the  ascertainment  of  the 
parties  rights  required  a  suit  against  the  Kitif , 
""  attempt  has  been  made  to  sue  the  King  in 

'  court,  except  as  allowed  on  such  petition, 
is  believed  that  this  petition  of  right,  aa  it 
has  been  practiced  and  observed  in  the  admin- 
istration of  justice  in  England,  haa  been  as  effi- 
cient in  sccurincT  the  riglits  of  suitors  against 
the  Crown,  in  all  cases  appropriate  to  judicial 
proceedings,  as  that  which  the  law  affords  in 
ie^l  controversies  between  the  subjects  of  the 
King  among  thcmseivea. 

"If  the  mode  of  proceeding  to  enforce  it  be 
formal  and  ceremonious,  it  is,  nevertheless,  a 
practical  and  efficient  remedy  for  the  Invasion 
by  the  sovereign  power  of  individual  riehts." 
U.  a.  V.  O-Knf^,  11  Wall.,  178 [TO  U.  S.,^X., 
1311. 

There  Is  In  this  country,  however,  no  such 
thing  as  the  petition  of  right,  as  there  is  no  such 
thing  as  a  kingly  head  to  the  Nation,  nor  to  any 
of  the  Stales  which  compose  it.  There  is  vested 
In  no  officer  or  body  the  authority  to  consent 
that  the  State  shall  be  sued,  except  in  the  law- 
making power,  which  may  give  such  conaent 
onthetennsitmaychose toimpose.  TheDavit, 
10  Wall.,  16  [77  U.  8.,  XIX.,  875],  Congress 
has  created  a  court  in  whicli  it  has  authorised 
suits  to  l>e  brought  against  the  United  States, 
but  has  limited  such  suits  to  those  arising  on 
contract,  with  a  few  unimportant  exceptions. 

What  were  the  reasons  which  forbade  that 
the  King  should  be  sued  in  his  own  court,  and 
howdotnese  reasonsapply  to  the  political  body 
corporate  which  we  call  the  United  States  of 
America?    Aa  regards  the  Klnc;,  one  reaaon 

E'  renby  theold  judges,  was  theamurdity  of  the 
ng's  sending  a  writ  to  himaelf  to  command 
the  King  to  appear  in  the  King's  CourL    No 
such  reason  exists  In  our  Qovemment,  asproc- 
I  runs  in  the  name  ot  the  President  and  may 
served  on  the  Attorney -Oeneral,  as  was  done 
in  Uie  case  of  CMtMm  v,  Otorgia  {%  DalL, 

loev.  s. 
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4I>]  SorcaabbeMidthMtbedlsDltrofthe 
Qtttnmtai  ia  degraded  bf  appesruig  aa  a  de- 
l—lidi  in  the  coona  of  lU  own  creatioQ,  be- 
asK  it  li  conatanUj  anwsriaf  as  a  party  i 
■ch  eotota  and  aubmitnog  ita  ngbU,  as  agaim 
I,  to  Uwir  judnnent. 


e  icicoasist«Dt  witb  the  very  idea  of 
^^nrsK  F^pcntive  power,  ind  would  endanger 
Ur  ptffunnance  of  the  public  dsties  of  the  sov- 
e-.,eB.  Li  iubject  himlorepealedauitsaBamat- 
H  'if  ri^t,  at  thf  wiU  of  any  ciltTen;  and  to 
■.'t^t  to  tht  Judicial  iribunab  tbc  cooirol  and 
I  of  bU  public  property,  bis  iusLru- 
"  ' ""isitOTeniment 


Ai  wt  hMTc  no  person  in  this  Government  who 
^■rrcBn  capreme  executive  power  or  performs 
Ar  pabiic  duties  of  a  a]vere{^,il  is  difficult  to 
mt  tm  what  aolid  foundation  of  principle  the 
rK^puoo  from  liability  to  euit  rests.  Il  seema 
■Dri  profaatrfe  that  it  bu  been  adopted  in  our 
einata  tm  a  part  of  tbe  general  doctrine  of  pub- 
bMi.  tiMt  iht  aupreme  power  la  every  Stale, 
vkHVTCs  it  maj  itidde,  ahalt  not  be  compelled, 
iK^iMBM  of  oomtaof  its  own  citation,  to  'le- 
liid  inetf  fr^ma  aaMOlu  la  thoae  courts. 

b  ■  obnooa  thai,  in  our  system  of  jurispru- 
tane,  Iha  ptlnciple  la  as  applicablo  to  eacb  of 
Ik  4iMa  M  it  u  to  the  Umted  States,  except 
.  *  thorn  ^wes  where  by  the  Constitution  a  State 
4  ^  t'aion  may  be  sued  in  this  court.  H.  R, 
r,.  T.  Timtmei.  101  V.  S.,  SST  [XXV.,  9601; 
L  M  C  T.  Alabama.  Id.,  8SS  [XXV.,  973]. 

nm  the  <k>ctjine  met  with  a  doubtful  re- 
•^6m  bi  (fee  wriy  Udoiy  of  this  court,  may 
^  BKB  tra^  the  opioktiu  of  two  of  its  justices 
m  ite  «aw  (<  OtunkciJa)  t.  Aob  of  Georgia, 
w^rwr  Mt.  Jmttu»  Wiboii,  a  member  of  tbe 
1  which  framed  onr  ConsiituCioD, 
■ed  f)wmi  nation  of  the  Laws  of  En- 
»  nthef  States  aodKingdt 


•7*«r  the  Male  of  Oeorxia,  a  party  to  (Lis 
*  S  Dan.,  Ml.  Ch.  J.  Jay  also  consid 
ha  niariiin  aa  affected  by  the  difference 
^  a  rnublicaa  state  like  ours,  and  a  per- 
mitwatlgB,  and  brld  that  there  is  no  rca- 
ay  a  ■dati-  abonld  not  be  aued,  tboush 
1^  whether  the  Cnited  States  would  be 
ruU-.    8  Dall.,  478. 


^'j;' 


raco^iikn  of  ibe  ttcneral  doctrine 
irt    ki   to   be   found  In  the  case  of 


•■  T.  riryiiUa.  <  Wheat. 
w  W1W  in  which  rii^  Jiuttc*  Marshall 
'  ^**e  aaeM  to  tbeprindple  does  not  add 
k  t»  taa  Ittnx.  "  Tbc  t-oaiuel  for  the  de- 
^*  ha  *y*,  "  baa  laid  down  the  general 
^Aia  (hat  a  aorerelgn,  iodependent  Btate 
*  rxoept  br  ita  own  consent."  This 
■   a.  heac 


»— I  awyatiirwi. 


e  addo.  wmaot  be  c 


npiiao  of  the  United  Stales 
« if  ite  v*«ml  Mats,  from  being  subjected 
Aii^ikMa  10  onttaary  actions  in  tbe  courts, 
■  ^M*  ih«  tta»r  bm  repcaledlv  asaerted 
^  ;to  ^toclpie  has  Derrr  Wn  diwuiwod  i>r 
•  ^MBwa  t<w  b  gtna,  but  it  tin*  always  been 
»  M  '^nn  C.  S..  UooK  37  ' 


treated  as  an  eatabUabed  doctrine.  IT.  8.  t. 
CZii7*«,8Pet.,436;  &»n«T.  ife£Murro,4  How., 
386;  ^>U  V.  U.  8.,  9  How..  886;  Nationa  y. 
John»m,  U  How.,  195  [85  U.  S.,  XVI.,  638]; 
TTie  SCfen,  7  Wall..  153174  U.  S.,  XIX.  1891: 
T/ie  Daw,  10  Wall.,  15  [77  U.  S.,  XIX.,  875]. 
On  the  other  hand,  while  acceding  to  toe 
general  proposition  that  in  no  court  can  tbe 
United  States  be  sued  directly  by  original  proc- 
ess as  i^  defendant,  there  is  obundant  evidence 
in  the  decisions  of  this  court  that  the  doctrine, 
if  not  absolutely  limited  to  cases  in  wbicli  tbe 
United  States  ore  made  defendants  by  name,  is 
not  permitted  to  interfere  with  the  judicial  en- 
forcemeat  of  tbe  established  rights  of  plaintiffs, 
when  the  United  States  is  not  a  defendant  or  a 


KKJ 


o  the  SI 


But  little  weight  can  be  given  to  the  decis- 
ions of  the  English  courts  on  this  branch  of  the 
subject,  for  two  reasons: 

1.  In  all  coses  when.'  tbe  title  to  property 
came  into  controversy  lictween  the  Crown  and 
a  subject,  whether  held  in  right  of  the  person 
who  was  Kin^  or  as  representative  of  the  Na- 
tion, tbe  petition  of  ri^ht  presented  a  judicial 
remedy — a  remedy  which  this  court,  on  full 
examination  In  a  case  which  required  it,  held 
to  be  practical  and  efficient  There  has  been. 
therefore,  no  necessity  for  suing  tbo  officers  or 
servants  of  the  King  who  held  poasession  of 
such  property,  when  the  issue  could  be  made 
with  the  King  himself  as  defendant. 

3,  Another  reason,  of  much  greater  weight, 
is  hund  in  the  vast  difference  m  tbe  essential 
character  of  the  two  govemmenu  as  regards 
the  source  and  the  deiwdtarles  of  power. 

Notwithstanding  the  prosrees  wtuch  has  been 
made  since  tbe  (Uiys  of  Uie  Stuarts,  In  strip- 
ping the  Crown  of  Its  powers  and  prerogatives. 
It  remains  true  to-day  that  tbe  monarch  is 
looked  upon  with  too  much  reverence  to  be  sub- 
jected to  the  demands  of  the  law,  as  ordinary 
oersons  are,  and  the  Ung-loving  Nation  would 
shocked  at  the  spectacle  of  their  Queen  be- 


ing turned  out  of  her  pleasure  garden  by  a  writ 
of  ejectment  against  toe  gardener.  The  Crown 
remains  the  fountain  ofhonta,  and  the  sur- 


poeseasor  are  cherished 
more  strictly  because  of  the  loaa  of  real  power 
in  the  government. 

It  la  not  to  be  expected,  therefore,  that  the 
courts  will  permit  their  process  to  disturb  the 
poasession  of  the  Crown  by  acting  on  its  offl- 

Under  our  system  the  people,  who  are  there 
called  »ulifeeU,  are  the  sovereign.  Their  rights, 
whether  collective  or  individual,  ore  not  bound 
to  give  way  to  a  sentiment  of  loyalty  to  the  per 
son  of  a  monarch.  The  citizen  here  knows  no 
person,  however  near  to  those  in  power  or 
however  powerful  himself,  to  whom  he  need 
yield  the  rights  which  (he  law  secures  to  Lim 
when  It  is  well  administered.  When  he,  in  one 
of  the  courts  of  competent  Jmisdlcdon,  has  es- 
tablished his  right  to  property,  there  is  no  rea-  [2091 
son  why  deference  to  any  person,  natural  or 
artificial,  not  even  the  United  Slates,  should 

C 'event  him  from  using  tbe  means  which  tbe 
w  gives  him,  for  the  protection  and  enforce- 
ment of  that  right. 

Another  clau  i.i  cases  in  the  Engliab  courts, 
in  which  attempts  have  been  maob  to  subject 

„  CcXHfc 


;  vSTTED  States. 


Oct.  Term. 


■  '-     "■.■■JX.TSSl' 
■-  'mill.  SiwnnS  a 


„_  ..  .  K  ikjoiuBoa  and 
.-  J-*  hu  SB  L<»si»M  Court 
-..a-.*-  '»iia>j  ivaou,  that 

■-.---.  *.  i*i-iie«i  »t>«  the 
.  *«.'  -    a*  -wvwwis  of  the 

a  of  David 

uc  ^-uMH  of  Pemi- 

>    t,-  -      ---v  "»i  JecUned  to 

v.,H>*.     -—  ■"»'  "i^  J«.T<ie  against 

_^,,»    .     iiticaliouM.  on   the 

I"    .    -i-wi  ««*•  Kit  «>  the  prop- 

,j^     ,»  i»K  X'  'Jm  SWie  could 

.^    u     wiN'tti  pfwwus,  neither 

■V      ,^v   v.-.;  'hw  money  In  her 

'  ^    .   I    ,x  .:«M  b«(ow  us  will 

'   ^  "~'  ^,    uitiMC  slated  that  the 

u    -nee  W  thB  decree  of 

'  ^jj^i,   uvo  vtijjt  claim  of  the 

""i  , .     i-wCa  "i"!  bw"  fully  pre- 

*     'w"   ^^•iJt'i  titoit  ^"^  libelants 

""sja.    •«••  vs*^  "**'''''*'*** '*■  '" 

'      ,    1  %.   t  *ttif  a:X*»*^  **"'  *''*  ^"" 

^"    .  ^- -.  a»  :f«»iW-    But  on  an  ap- 

'    ."^i  >t  .-(    mijmiti»ut,  to  compel 

'  -v    .»j*m,-»  !.>.■««  10  proceed  in 

■.^v  -wi^w.  rt  »a*  granted.   In 

")^   \<.i.tv«h  Hv*^".  ^*'  •^■'  saya: 

\-t  V  ii>i'(t  a  pendant  to  a 

'..   «  uJiNHhtaL  but  it  remains 

K   ^^.i«>  vi  At  roiled  States  to 

'  *  ^^■»^*.'';  Vfvv  Ihem  by  citizenB 

^i.^TTt'  .-uasofadiiferentState, 

'  *""„,  ,",v*wi*tUj  •  tlefen^^nt.  In 

■     ^  .1  •  a-  ■iv'4  i»««ulwl  againBl  the 

^  'I  ..4u\r    >ttl  ipiinat  lAe  execu- 

L>  I    v<uv>ifti.<MW>  (wthe  proceede  of 

usM  j.a>.\i  IK  »*•  W"*  M  admiralty, 

^  ^iL.mtijt  fc>  W  ta  tliefr  possession. 

U^vMs.  l*t  »<«•  *•  ""^  propertv 


..,  .«,)».••«■('» 


(I  tw,-*  «i>uM  bare  picsented 
■»  wiBtrn— 17 1*>  give  an 
,  .^  AM  »#«w  be  aUeged 
tf-  tail  i»  a  State,  to  prop- 
„T,  ,  ,^  i»A1>Mw<iJ,  mtiW  arrrtl 
"'  .  -»•«•  f^  •**  <*••*  "^  prtwnt  their 
\,       ^,    A   n;M«ifi'  -  ■I*'  examining  the 

■  ■i'*  iJ>X^  «.  t»  a  »««  against  Strong 
'TijiiT  -  to>ti»U»*l«'  (o  recover  posaes- 


sim  of  property.  The  suggestion  was  made 
Hoc  it  was  the  property  of  tbe  United  glsies,  . 
-tad  tiist  the  coiut,  without  Inquiring  into  the 
XTOhtrf  this  sugg^nion,  should  proceed  nofur- 
"his^aiid  in  this  case,  as  in  that,  aflerajudida) 
autoiiy  had  made  it  clear  that  the  property 
brloDged  to  plaintiff  and  not  to  the  UdiImI 
States,  we  are  still  asked  to  forbid  the  court  be- 
ion  to  proceed  further  and  to  reverse  and  Eet 
aside  ivhat  it  has  done,  and  thus  refuse  to  per- 
fonm  the  duty  of  deciding  suits  jiroperly  brought 
before  ii3  by  ciliiens  of  the  United  Stales. 

It  may  be  said,  io  fact  It  Is  said,  that  tiie  pres- 
ent case  differs  from  the  one  in  G  Crancli,  be- 
cause the  otEceiB  who  arc  sued  assert  no  per- 
sonal possession,  but  are  holding  as  the  mere 
agents  of  the  United  States, while  the  executcrs 
of  Rittenhouse  held  the  money  until  a  belter 
right  was  established.  But  the  very  next  rase 
in  this  court  of  ft  Eirailar  character,  }iiii;t  v. 
MeClung,  9  Crancli, 11,  shows  that  this  ditlbc- 
tion  was  not  recognized  as  sound.  The  proper- 
ty sued  fo^in  that  care  was  land  on  which  the 
United  States  had  a  gnrrison  erected  at  a  cost 
of  tS0,OOO,  and  the  defendants  were  the  mili- 
tary officers  in  possession,  and  the  very  ques- 
tion now  in  issue  was  raised  by  these  officers, 
who,  according  Io  the  bill  of  cjceptions,  insist- 
ed that  the  action  could  not  be  maintained 
a.gainst  Ihcm,  "Because  the  land  was  occupied 
by  the  United  States  troops,  and  the  defendants 
as  officers  of  the  United  Slates,  for  the  benefit 
of  the  United  States  and  by  their  direction." 
They  further  insisted,  says  tbe  bill  of  excep- 
tions, that  the  United  Slates  hod  a  rifdit,  by  the 
Constitut'on,  toappropriate  the  property  of  tbe 
individual  citizen.  The  court  below  overruled 
tljese  objections  and  held  that  the  title  being 
in  plaintiff  he  might  recover,  and  that  "  If  the 
land  was  private  property,  the  United  Slates 
could  not  have  intended  to  deprive  the  individ- 
ual of  it  withoi'*  making  him  compeosation 
Uierefor." 

Although  the  Judgment  of  the  circuit  court 
was  in  favor  of  the  plaintiff,  and  its  result  was 
to  turn  the  soldiers  and  officers  out  of  posses- 
sion and  deliver  it  to  plaintifC.  Ch.  J.  Mar- 
shall concludes  his  opinion  in  this  emphatic 
language:  "This  court  is  unanimously  aod 
clearly  of  opinion  that  the  circuit  court  com- 
mitted no  error  in  instructing  the  jury  that  the 
Indian  title  was  extinguisbed,  10  the  land  in  con- 
troversy, andtltat  tlie  plainliff  bdme  might  m»' 
tain  ht»  action." 

We  are  unable  to  discover  any  difference 
whatever,  in  regard  to  the  objectloD  we  are  now 
considering,  between  this  case  and  the  one  be- 

bnpresaed  by  the  force  of  this  argumeDt, 
connael  say  that  the  question  of  the  objectioa 
arising  out  of  the  possession  of  tbe  United  States 


manifest  that  it  was  so  set  out  in  the  bill  of  ex- 
ceptions, and  so  much  relied  on  in  the  court  be- 
low that  it  could  not  have  escaped  tbe  attention 
of  the  court  and  of  tbe  eminent  man  who  YmA. 
only  six  veara  before  delivered  the  opinion  in 
tbe  case  of  n.  S.  v.  Pclert  [5  Cranch,115].  Hor 
could  the  case  have  been  decided  as  it  'was,  if 
the  doctrine  now  contended  for  be  sound,  eince 
the  effect  of  the  ludgment  was  to  dispossees  tbe 
United  Slates  of  an  occupied  garrison,  by  tbo 
106  U.  S. 
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1  »fain,<  the  offlcen  in  charge  of  it. 
Ib  tke  (BK  of  IFUoir  V.  Joalwm,  18 Pet..  498, 
tht  (MMN  WM  over  *  fort  of  the  United  Stales 
«Mck  had  bsm  in  Hi  contiiiual  pOMesdon  for 
o««r  tkiny  jtus,  ud  wu  so  occupied  when 
Ai  (sil  «a»  brooj^t  against  Its  offlcen  to  dis- 
fumtM  ibcm.  Tbe  caw  came  from  the  Suprenie 
C'ort  of  nUnoia  lo  thia  court,  on  writ  of  etroF, 
"n  fsTOT  of  the  plaintiH 


dtbr  jDdxmoil 


tt»  VM  BOt  pawed  upon  directly  by  Uiis  court. 
Ba  t  kttf  cxamlaadon  of  the  question,  wheth- 
e  tk  piamtiir  had  proved  title  in  himself,  and 
•  JtamiB  that,  while  the  Stale  Courts  of  I1U- 
HB  bfU  B  certificate  of  purchase  from  ihe 
ruRJ  5ute*  lo  be  a  \efal  title  under  ber  Btat- 
.''    :hal  Katute  was  invalid,  might  aU  have 


*  i'  A  Uin,  IK)  BCttoo  nt  law  against  its  officers 
'  il  >«  maintained.  Bu',  ua  such  proposition 
»» iiiTwrol  by  counsel  on  cither  side  or  con^ 
■»  -T-1  l.f  the  court. 

7*r  :■  a  tvtt  sBiiafactoTy  reason  for  this. 
T..r^j^ol  L'.f:v.Fitfr».ot  Mds>  V.  ifrClung. 
a»:  ;  'M-Tm  r.  C.  S.  Bnnk  [9  Wheat. T3H}.  bad 
tL  '.mliwd  tfak  laine  question,  and  in  the  first 
«k.  EM  of  tbeae  cases,  the  principle  was  fully 
tw  —  d.  and  in  tLe  other  necessarily  decided 
a  ttf  aRptfire.  And  in  the  case  of  Oenrsm  v. 
M»tm».  1  Pet.  110,  the  court  bad  referred  to 
U^  •^itt.  aod  again  anerted  the  principle, 
,jik;  tke  language  of  them.  Counsel  were 
k<  janted  in  aaloog  the  court  to  reconsider 
i  >ka>  Boat  of  (be  Jodges  were  mil!  on  the 
mrk.  iMiMUu  ibe  Chi^  Juttiet,  who  had 

Ttttmr  <f  CUora  t.  C.  B.  Bank  [tupra], 

*  ■  ladiag  caae.  remarkable  in  many  respects, 
mi  »  mmt  Boae  than  in  those  rewmbUng  the 

1W  OM  vaa  thb:  tbe  State  of  Ohio  having 
(•■datas  ^Mi  tbe  branch  of  the  Bank  of  the 
Ca«d  ^wca  locaied  in  thai  Slate,  which  the 
^k  nJund  lo  paj.  Osbom.  Auditor  of  the 
%a>  ri  t%is.  waa  about  to  proceed  to  collect 
«d  ka  br  a  aetzim  of  tht  money  of  tbe  bank 
s  » laofaa.  and  an  amended  bill  alleged  that 
M  Mri  at  irfsed  •lOU.HOO,  and  whik  aware  that 
■  1>wilk»  hM)  brea  tuued  by  the  Circuit 

*  ^  tf  Ike  United  bfaues  on  Ibe  prayer  of  the 
■•a.  !kr  ■iMirj  k>  seized  had  been  delivered 
^  »  litmrnutu  td  the  State.  Curry,  nod  after- 

n  of  Snilivan,  who 


*>n  aad  ha*  a»iiHnt.  Harper. 

•»  d  ihe  ob^Ktioaa  prtMM  with  pertinacity 
"   '"      '   ""  e  to  the  Jurisdiction  of  the 

'  d  fart  that  the  State  of 
a  defendant  to  Ihe  bill, 
y  in  interest:  tbat  all  the  part- 


iM.  concerning  acts  done  in 

—   an<l  in  obedience  to  her 

I  that  Ibe  Slate  could  not 

canM^tlr  argued  there,  a* 

J  not  he  gone  directly  could 
brrofflcm.  Andit '~ 


«»«*.a«.vUk  iW  Male  CMild  not  be  brought 
■*«t4r>n^rt.  It  va«aneccaMi7party  tolhe 
■*^  avfk;.  wmm^:  tbe  rettan  of  Ute  mnnxy 


and  obedience  to  the  in  junction,  and  that  the  bin 
must  t>e  dismissed; 

A  few  citations  from  the  opinion  of  Marshall, 
Ck.  J.,  will  show  the  views  entertained  by  the 
court  on  tbe  question  thus  raised.  At  page 
843  of  tbe  long  report  of  the  cose,  he  says: 

"If  tbe  State  of  Ohio  could  have  been  mode 
a  party  defendant,  it  can  scarcely  be  denied  that 
this  would  be  a  strong  cose  for  on  injunction. 
Tbe  objection  is  tbat,  as  the  real  party  cannot 
be  brought  before  tbe  court,  a  suit  cannot  be 
Gustain^  against  tbe  agents  of  that  party;  and 
cases  have  been  cited  to  ebow  tbat  a  court  of 
chancery  will  not  make  a  decree,  unless  all  those 
who  are  substantially  interested  be  made  parties 
to  tbe  suit.  This  is  certainly  true  where  it  is  in 
the  power  of  the  plaintiff  lo  make  them  parties, 
but  if  the  person  who  la  the  real  principal,  the 

EersOD  who  ia  the  true  source  of  ihe  misebief , 
y  whose  power  and  for  whoso  advantage  it  is 
done,  be  himself  above  the  law, be  eiemptfrom 
all  judicial  process,  it  would  be  subversive  of 
the  bfst  eetablished  principles  to  say  tbat  the 
laws  could  not  afford  the  same  remeaies  against 
tbe  agent  employed  in  doing  tbe  wrong,  which 
tbey  would  afford  against  bltn  could  bis  princi- 
pal be  joined  in  tbe  suit." 

In  another  place  taesays:  "The  process  is  sub- 
Blanlially,  thou"h  not  in  form,  agaWt  tbe  6lal«, 
•  "  "  and  the  direct  interest  of  the  State  in 
tbe  suit  as  brought  is  admitted;  and  had  it  been 
in  the  power  of  the  bank  to  make  il  a  party  .per- 
haps no  decree  ougbt  to  have  been  pronounced 
in  the  caose  until  the  Slate  was  before  tbecourt. 
But  this  was  not  in  the  power  of  the  bank, 
"  •  •  and  the  very  difficult  question  is  to  be 
decided,  whether,  In  such  a  case,  tbe  court  may  ,_,  ., 
act  upon  agents  employed  by  tbe  State  and  on  [*"^ 
the  property  in  their  hands."  In  answering  this 
question  be  snys;  "A  denial  of  jurisdiction  for- 
bids all  inquiry  into  the  nature  of  the  case.  It 
applies  to  cases  perfectly  dear  in  themselves;  to 
cases  wliere  the  Government  Is  in  tbe  exercise 
of  its  best  eslablisbed  and  most  essential  pow- 
ers, as  wen  as  to  those  wbicb  may  be  deemed 
questionable.  It  asserts  that  Ihe  agentsofaState, 
alleging  Ibe  authority  of  a  law  void  in  itself  be- 
cause repugnant  to  tbe  Constitution,  may  arrest 
tbe  eiecution  of  any  law  in  the  United  States." 
Again;  "Tbe  bank  contends  that  in  all  cases  in 
which  jurisdiction  depends  on  the  character  of 
the  party,  reference  is  made  to  tbe  paily  on  the 
record,  not  to  one  who  may  be  hiterestcd,  but  ia 
not  shown  by  Ihe  record  to  be  a  party."  "If 
this  question  were  to  be  determined  on  the  au- 
thority of  English  decisions,  it  is  believed  tbat 
no  case  can  lie  adduced  where  any  person  can 
be  considered  as  a  par"?  who  Is  not  made  bo  in 
the  record,"  Again:  "In  cases  where  a  State  is 
a  paiiy  on  the  record,  the  question  of  jurisdic- 
tion is  decided  by  inniection.  If  jurisdiction 
depend  not  on  Ihis  plain  fact,  but  on  tbe  interest 
of  the  Stale,  what  rule  has  the  Con^ititution  giv- 
en bywblch  this  interest  Is  lobe  nteasuredf  If 
no  rule  is  given,  is  il  lo  be  settled  by  the  courtT 
If  so, Uie  curious  anomaly  is  presented  of  a  court 
examining  the  whole  testimony  of  a  cause,  in- 
quiring into  and  deciding  on  the  extent  of  a 
State's  interest,  without  having  a  right  to  exer- 
cise any  jurisdiction  In  the  case.  Can  this  in- 
-fuirr  be  made  without  the  exercise  of  jurifldlc- 
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The  Supreme  Conil  affirmed  the  decree  of  the 
Circuit  Court  for  the  District  of  Ohio,  ordering 
a  sestitutioQ  of  the  moDcr. 

The  case  of  GWwr  v.  MeDmeeU,  8  Wall ,  8«S 
[78  U.  S.,  XVIII..  868],  waa  an  action  in  the 
circuit  court  against  Oeneral  HcDoweli,  to  re- 
cover poBseesion  of  property  held  bj  him  aa  an 
officer  of  the  Doited  states,  which  had  been 
set  apart  and  re^rved  for  military  purpoEes. 
Though  thie  waa  set  up  by  him  as  part  of  his 
defeuae,  it  doea  not  appear  that  in  the  argument 
of  couneel  for  the  government ,  or  in  the  opinion 
of  the  court,  any  importance  was  altaclied  to 
this  circumstance;  but  the  opinion  of  Mr.  Jv»- 
tiee  Held  in  this  court  examines  the  cose  elabor- 
ately on  the  question,  whether  plaintiff  or  the 
Sovemment  had  the  title  Co  ttie  land.  If  the 
octrine  now  contented  for  is  sound,  the  case 
ahould  have  proceeded  no  further  oa  Ihe  suc;- 
gestioD,  not  denied,  that  the  property  waa  held 
for  public  use  by  a  military  officer  under  orders 
from  the  Preaident. 

The  case  of  Bnncn  v.  Hugtr,  21  How.,  805 
[63  U.  B.,  XVI.,  126],  is  of  &  precisely  similar 
character,  for  the  poHseasion  of  the  mflilaty  ar- 
senal at  Harper's  Ferry,  in  which,  while  the 
fact  of  ita  poasession  by  the  United  States  n'as 
eel  out  in  the  bill  of  exceptions,  no  attention  is 
given  to  that  fact  in  the  opinion  of  tbis  cotut, 
which  consists  of  an  elaborate  examination  of 
plaintiS's  title,  held  to  be  insufficient. 

These  decisions  have  never  been  overruled. 
On  the  contrary,  as  late  as  the  case  of  Datu  v. 
Oray,  16  Wall.,  304  [83  U.  8.,  XXL,  417],  the 
case  of  OAom  v.  Bank,  is  cited  with  approval 
as  establishing  these  among  other  propositions: 

"Where  the  State  is  concerned,  the  Stale 
should  be  made  aparty,  ifitcanbe  done.  That 
it  cflDQOt  be  done,  is  a  sufficient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  State,  in  all  re- 
Bpecta  as  if  the  State  were  a  party  to  the  record. 

In  deciding  ^ho  are  parties  lo  the  suit,  the 
court  will  not  look  beyond  the  record.  Malting 
a  stale  officer  a  party  does  not  nuke  the  State 
a  party,  eUthougn  her  iavj  may  hate  prompted  hit 
action,  and  lAe  State  mav  itand  behind  him  a*  a 
real  party  in  inUrat.  A.  State  can  be  made  a 
party  only  by  shaping  the  bill  expressly  with 
that  view,  as  where  individuals  or  corporations 
are  intended  to  he  put  In  that  relation  to  the 
awe." 

Though  not  prepared  to  say  now  that  the 
court  can  proceed  against  the  omcer  in  "all  re- 
spects" as  If  the  State  were  a  party,  this  may  be 
talcen  as  indmating  in  a  general  way  the  views 
of  Uie  court  at  that  time. 

The  cases  of  TJit  Siren.  7  Wall..  153  [74  U. 
S.,  XIX.,  128],  and  The  Daru.  10  Wall.,  IS 
[77  U.  8.,  XIX.,  875,J  are  instances  where  the 
',  has  held  that  property  of  the  United 
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y  which  he  holds  as  officer  or  agent 
a  poBsesdon  cannot  be 
disturbed  when  that  fact  is  brought  to  the  at- 
tention of  the  court,  has  been  overruled  and  de- 
nied in  every  case  where  it  has  been  necessary 
to  duclde  it;  and  that  in  many  others,  where  the 


record  shows  that  the  case  as  tried  below  actu- 
ally and  clearly  presented  that  defense,  it  was  ' 
neither  urged  by  counsel  nor  considered  bv  the 
court  here,  though,  if  it  had  been  a  good  de- 
fense, it  would  have  avoided  the  necessity  of  a 
long  inquiry  into  plaintiff's  title  and  of  Olber 
perplexing  questioDS,and  have  quickly  disposed 
of  the  case.  And  we  see  no  escape  from  tbe 
conclusion  that, during  all  this  period  the  court 
has  held  theprincipletobe  unsound,  and  in  the 
class  of  cases  like  the  present,  represented  b; 
WiUat  v,  JacJaon,  Brown  v.  Huger,  and  Oriaar 
V.  ifeDmcell,  it  was  not  thou^t  necessary  to 
re-examine  a  proposition  so  often  and  ao  clearly 
ovemiledin  pre^ous  well  considered  decisioas. 

It  is  true  that  there  are  expressions  in  the 
opinion  of  the  court  in  the  case  of  Carr  v.  U.  8. , 
08  U.  S., 438  [XXV.,  309],  which  ore  relied  on 
h^  counsel  with  much  confldeDce,asassertinga 
different  doctrine. 

That  was  a  case  in  which  the  United  States 
had  filed  a  bill  in  the  Circuit  Court  for  the  Dis- 
trict of  California,  lo  quiet  title  to  the  land  on 
which  a  marine  hospital  had  been  built.  To  re- 
but the  evidence  of  title  offered  by  the  plaint- 
iffs, the  defendant  had  relied  on  certain  judg- 
menta  rendered  in  the  stale  courts,  in  nhich  tlie 
unsuccessful  parties  set  up  title  in  the  United 
States,  under  which  they  claimed.  It  appeared 
that  the  peraon  who  was  District  Attorney  of 
the  United  States  had  defended  these  actions, 
and  the  question  under  discussion  was,  whether 
the  United  Stales  was  estopped  by  the  proceed- 
ings so  as  to  be  unable  to  sustain  the  suit  to 
quiet  title.  After  stating  the  general  doctrine 
that  tbe  United  States  cannot  oe  sued  without 
her  consent,  and  the  further  proponlion  that  no 
such  consent  can  be  given  except  by  Congress, 
which  isa  sufficient  reason  whj'  tbev  cannot  be 
concluded  by  an  action  to  which  tSey  are  not 
parties,  the  learned  Justice  who  delivered  the 
opinion  proceeded  to  make  some  remarks  as  to 
cases  in  which  actions  would  or  would  not  lie 
against  officers  of  the  Oovemment.in  relation  to 
property  of  the  United  Stales  in  their  posses- 
sion. As  these  remarks  were  not  necesaary  to 
the  decision  of  the  point  then  in  question,  as 
the  action  was  equally  inconclusive  againRt  the 
United  States,  whether  the  persons  sued  were 
officers  of  tbe  Qovemment  or  not,  tfaefe  rc- 
luark.'i,  if  they  have  the  meaning  which  coun- 
sel attribute  to  them,  must  rest  for  their  weight 
as  authority ,on  the  high  character  cf  the  Judge 
who  delivered  them  and  not  on  that  of  the 
court  which  decided  the  case. 

That  the  United  States  are  not  bound  by  a 
^dgment  to  which  they  are  not  parties,  .and 
that  no  ofBcer  of  the  Govcmmenl  can,  hy  de- 
fending a  suit  against  private  persons,  conclude 
the  United  States  by  the  Judgment  In  such  case, 
was  sufficient  lo  decide  that  case,  and  Tvas  all 
that  waa  decided. 

The  fact  that  the  property  .which  is  the  sub- 
ject of  this  controverBy,  is  devoted  to  pulilic 
uses,  is  strongly  urged  as  a  reason  why  thofc 
who  are  so  using  it  under  the  authority  of  tl:e 
United  States  Stall  not  be  sned  for  its  posfea- 
sion,  even  by  one  who  proves  a  clear  title  \n 
that  possession.  In  this  connection  many  cas4'>. 
of  irnaginary  evils  have  been  su^^ted,  if  the 
contrary  doctrine  should  prevail  Among  thet-e 
are  a  supposed  seimre  of  vessels  of  war,  inva- 
sions of  forts  and  arsenals  of  the  United  States. 
WW  I .  s. 
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il  cmea  of  gnat  evils  ms;  be  suf- 
pajtical«m  fruitful  imamnationiD 

_i»0BtCTety  Uwuponwbi3idepends 

(W  fi^tt  (f  tbe  indiTiduol  or  of  the  Oovein- 
■A.  iDd  if  tbe  exbtence  ot  laws  is  to  depend 

■y  AaJr  i*  ai^^i 'il  ■  to  wilhstAOd  EQCh  Gliticlmi, 

tkrwkote  bbric  of  tbe  law  mustf^. 

Tit  atatizv^j  died  of  Meituv.Mc  Clung, 
VUnat.  Jaekao»,  Otorgia-f,  Madraai.  Oritar 
»  MeOBweO.  ftwwn  v.  IJuger,  mA  Otbom  v. 
Tl*  tea  ^  t^  Vailed  Stata,  DeccwariJj  iu- 
njnd  ihistniesticKi,  for  the  property  recovered 
krAfpUndfl  in  the  case  of  Jftt;*  v.  McClung 
*M  ■  garriaan  and  barracks  then  in  use  for 
<wk  pnrpoaea  by  tbe  officers  of  the  United 
?«fts  wbu  wcxcnied.  In  tbe  case  of  WHoxew. 
Jtikm^,  aa  kction  was  broiubt  to  recover. 

"- — " — 1,  a  fort  which  had  been  in 

le  United  Slates  for  80  yeais, 
•  tben  occupied  by  an  oSlcer  of 
A>  kntj  of  tlM  United  Stales  and  bis  com- 
^■d.  In  tbe  case  of  Ckbom  v.  Bank,  tbe 
■ran-  ned  for  and  recorered  bv  the  final  de- 
ow  el  tUs  court  was  money  claimed  by  the 
Jw  of  Ohk>,  as  p«rt  of  its  public  funds  and 
'  id  b7  the  laws  of  that  State  to  public  uses 
lea  of  tbe  poblic  service  ;  so 
la  we  have  examined,  if  they 


The  oMectioti  is  also  ioconilstent  with  tLe 
pttactale  tBTotred  in  tbe  last  two  clauses  of  ai^ 
Ut  i  id  ibe  Amendmenie  to  tbe  Constitution 
rf^  rBUed  BtalM,  whose  laneuage  is;  "That 
mrtuoB*  '  •riiallbcdepdvedof  life, 'ib- 
0tj  er  WBpefty  without  due  process  of  law, 
HT  tfeafl  prtrate  property  be  taken  for  public 


MOttf  ot^  tliiacs,  a 
Aenre^Miooof  UteC 


CoMeedinj;  tbat  tbe  property  In  controversy 
Bttisca^b  devoted  to  a  proper  public  use, 
■d  tt«  tfaia  has  been  done  bj  tAose  having  au- 
~  '~  to  istabBib  a  cemetery  and  a  fort,  the 
(rf  Ike  Jtu?  fliMlB  that  it  la  and  was  the 
intlfl,  and  w 
tw  and  wltl 
Undoubtedly,  those  pro  visit 
jtioo  are  of  tlut  cbancter  which 
I  tbe  CDurti  shall  enforce,  when 

H(  tbcir  opnmtlon  and  effect  are 

*iwl<  before  Ibem.  The  instances  in  which 
V  Be  sod  UbcTtr  of  tbe  citizen  have  beenpro- 
wiid  hr  Ike  judfckl  writ  of  AoAou  corjnu  arc 
tM-  bmmHmr  to  need  citation,  and  many  of  these 
■7mm.  tiihsil  nliBaBt  all  of  Ibem,  are  those  in 
•k«mror  Uberiy  was  invaded  by  persons  as- 
^■tac  lo  net  tmder  tbe  aolborlty  of  tbe  Gov- 
nwM.     ^  pmrU  MOUgan,  A  Wall.,  3  [71 U. 

•  imL.wu 

If  Ab  njMWiiuttwil  pTOTldon  Is  a  aufflcient 
a>  ihi  for  ibe  coon  to  interfere  to  rescue  a 
W^mtitn^  tbe  haodi  of  thoK  holding  him 

Tirni  [hi  iMiiiiiilaiiiliiiMtTnflbr  Tiriiii I. 

—  '  ■      III  ia  Ifaere  tbat  tbe  «une  courts  shaH 


l«Mn(  M  4e  rwiestton  opOD  nindple,  and 
^■1  fe«H  tt«  aaaerity  of  adjodged  casea.  we 
-—  -   —    ■     -  » tbat  Ibis  bnocb  of  tbe  de- 
Abeop- 


tbe  acts  of  tbe  Oovernment,must  be  determined. 
In  such  cases  there  is  no  safety  for  the  citizen, 
except  in  the  protection  of  the  judicial  tribu-  [S^B] 
nals,  for  rights  which  have  been  invaded  by  the 
officers  of  the  Qovemment,  professing  to  set  in 
its  name.  There  remainsto  blm  but  the  alter- 
native of  resistance,  which  may  amount  to 
crime.  The  position  assumed  here  is  that,how- 
ever  clear  his  rights,  no  remedy  can  be  afford- 
ed lo  liim.  when  it  is  seen  that  his  opponent  is  an 
officer  of  the  United  States.claiminE  to  act  under 
its  authority ;  for,  as  Chief  JuOiee  Marshall  save, 
to  examine  whether  this  authority  is  rightfully 
assumed,  is  the  cxerdse  of  iurisdiction  and 
must  lead  to  tbe  decision  of  uie  merits  of  the 
question.  The  objection  of  the  plaintiffs  in  er- 
ror necessarily  forbids  any  iitqulry  into  the 
truth  of  the  assumption,  that  the  parties  setting 
up  such  authority  are  lawfully  possessed  of  it; 
for  the  argument  is  thai  the  formal  suKgestlon 
of  the  existence  of  such  authority  formos  any 
inquiry  into  the  truth  of  the  suggestion. 

But  why  should  not  the  truth  of  the  sugges- 
tion and  the  lawfulness  of  the  authority  tie 
made  tbe  subject  of  judicial  Investigation  f 

In  the  casesupposed.  tbe  court  has  before  ita 
plaintiff  capable  of  xuing,  a  defendant  who  has 
DO  personal  exemption  from  suit  and  a  cause  of 
action  cognizable  in  the  court;  a  tarn  within 
the  meaning  of  tbat  term,  as  employed  in  the 
Consdtution  and  defined  by  the  decisions  of 
this  court.  It  is  to  be  presumed  in  favor  of  the 
jurisdiction  of  the  court,  that  tbe  plaintiff  may 
be  able  lo  prove  the  right  which  be  asserts  in 
his  declaration. 

What  is  that  right  as  established  by  tbe  ver- 
dict of  the  jury  in  this  caseT  It  is  tbe  right  to 
the  possession  of  the  homestead  of  pl^nuff,  a 
ri^htto  recover  that  which  has  been  token  from 
him  by  force  and  violence  and  detained  by  the 
strong  hand.  This  right  being  clearly  estab- 
Usbed,  we  are  told  that  die  court  can  proceed 
no  further,  because  it  appears  that  certain  mili- 
tary officers,  acting  under  the  orders  of  the 
President,  have  seized  this  estate,  snd  convert- 
ed one  pert  of  it  into  a  military  fort  an  dan  other 
into  a  cemetery. 

It  is  not  pretended,  as  tbe  case  now  stands, 
that  the  President  had  any  lawful  authority  to 
do  this,  nor  that  the  Icgialalive  body  could  give 
him  any  such  authority,  except  upon  payment 
of  just  compensation.  Tbe  defense  stanos  here  1**0] 
solely  upon  the  absolute  immunity  from  judi- 
cial inquiry  of  everyone  who  oiterU  authority 
from  the  executive  bnincb  of  Ibe  Gtovcmment, 
however  clear  itmsy  be  made  that  the  executive 
possessed  no  such  power.  Not  only  that  no  such 
power  is  given,  but  that  It  Is  absolutely  pro- 
nlbited,  both  to  the  executive  and  the  legisla- 
tive, to  deprive  anyone  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  or  to  take  pri- 
vate property  without  just  compensation. 

These  provisions  for  tbe  security  of  tbe  rights 
of  the  citizen  stand  in  the  (;onsUtution  in  the 
same  connection  and  upon  Ibe  game  ground,  as 
they  rward  his  liberty  and  bis  property.  It 
cannot  be  denied  that  both  were  intended  to  be 
enforced  bj  the  Judiciary  as  one  of  the  depart- 
ments of  the  Qovemment  established  by  tbat 
Constitution.  As  webavealreadyaald,  tbewrit 
of  haheat  eorpua  has  been  often  used  lo  defend 
the  liberty  of  the  citizen,  and  even  bis  lUe, 
against  the  assertion  of  unlawful  authority  tai 
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the  part  of  the  executive  and  the  lerisUtiTe 
branches  of  the  Oovemmeat.  Bee  Bt  parte 
MiU^n.  4  WaU.,  S  [71  U.  8.,  XVIH.,  381], 
and  the  case  of  Kiliottrtt,  discharged  from  the 
costodj  of  the  SergeaDt-at-Arms  of  the  Houae 
of  Representatives  by  Cliisf  JwUm  Cutter. 
mib<mi^i.Thmnpmm,im  U.  8.,ie8rXXVI., 
»771. 

No  man  in  this  country  is  so  high  that  he  is 
above  the  law.  No  officer  of  the  law  may  set 
that  law  at  defiance,  with  Impunitj-.  All  the 
officers  of  the  Government,  from  the  highest  to 
the  lowest,  are  creatures  of  the  law  and  are 
bound  to  obey  it. 

It  is  the  only  supreme  power  in  our  system 
of  government,  ana  every  man  who,  by  accept- 
ing office,  participates  in  its  fuoctions,  is  only 
the  more  strongly  bound  to  submit  to  that  su- 

nmacy,  and  to  observe  the  limitations  which 
mpoaea  upon  the  exercise  of  the  authority 
which  it  gives. 

Courts  of  Justice  are  establislied  not  only  to 
decide  upon  the  controverted  riehts  of  the  citi- 
zena  as  against  each  other,  but  amo  upon  rights 
in  controversy  between  them  and  the  Govern- 
ment, and  tlie  docket  of  this  court  is  crowded 
with  controversies  of  the  latter  class. 

BhaH  It  be  said,  in  the  face  of  all  this,  buu  of 
the  acknowledged  right  of  the  iudiciary  to  de- 
cide in  proper  cases,  etatutes  which  have  been 
passed  by  both  branches  of  Congress  and  ap- 
proved by  the  President,  to  be  unconstitutional, 
ihM  the  courts  cannot  give  remedy  when  the 
citizen  has  been  deprived  of  bis  property  by 
force,  his  estate  seized  and  converted  to  the  use 
of  the  Government  without  any  lawful  author- 
ity, without  any  process  of  law  and  wiihout 
anv  compensation,  because  the  President  has 
oraered  it  and  his  officers  are  in  possession? 

If  such  be  the  Ian  of  this  country,  it  sanc- 
tions a  tyranny  which  has  no  existence  in  the 
monarcbJes  of  Europe,  nor  in  any  other  gov- 
ernment which  has  a  just  claim  ba  well  regu- 
lated liberty  and  the  protection  of  petsonal 
rights. 

It  cauDot  be,  then,  that  when.  In  a  suit  be- 
tween two  citizens  for  the  ownership_  of  real  es- 
tate, one  of  them  has  established  his  right  to 
the  possession  of  the  property  according  to  all 
the  forms  of  Judicial  procedure,  and  by  the  ver- 
dict of  a  iuiy  and  the  judgment  of  tne  court, 
the  wrongful  possessor  can  say  successfully  to 
[SSI]  the  court:  Stop  here;  I  hold  by  order  of  the 
Preildent,  and  the  progress  of  Justice  must  be 
stayed.  That,  though  the  nature  of  the  con- 
troversy is  one  pecuUarly  appropriate  to  the  Ju- 
dicial nmctioni  thoughthe  United  States  is  no 
party  to  the  suit;  though  one  of  the  three  great 
branches  of  the  Government,  to  which  by  the 
Constitution  this  duty  has  been  assigned,has  de- 
clared Ite  judgment  after  a  fair  tnal,  the  un- 
(uccessf  ul  party  can  interpose  an  absolute  veto 
upon  that  Judgment  by  the  production  of  an 
order  of  the  Secretary  of  War,  which  that  offi- 
cer bad  DO  more  author!^  to  make  than  the 
humblest  private  citizen. 

The  evib  supposed  to  now  out  of  the  pos- 
sible interference  of  ludlcld  action  with  the  ex- 
ercise of  powers  of  iLe  Government  essential  to 
some  of  lis  moat  Important  operations,  will  be 
Men  to  be  small  Indeed  compared  to  this  evil, 
and  much  diminished,  if  they  do  not  wholly 
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disappear,  upon  a  recurrence  ti 


a  few  conad- 


One  of  these,  of  m 
during  the  ezisteno 
now  nearly  a  century  under  the  present  Con- 
stitution, with  this  principle  and  the  practice 
under  it  well  eatabUsbed,  no  injury  from  it  haa 
come  lo  thatGovemment.  During  this  time  at 
least  two  wars,  so  scriou-i  as  to  cSli  into  exer- 
cise alt  the  powers  and  all  the  resources  of  the 
Government,  have  been  conducted  to  a  succees- 
ful  issue.  One  of  these  was  a  great  civil  war, 
such  as  the  world  has  seldom  Known,  which 
strained  the  powers  of  the  National  Govern- 
ment to  their  utmost  tension.  In  the  course  of 
this  war,  persons  hostile  to  the  Union  did  not 
hesitate  to  Invoke  the  powers  of  the  courts  for 
their  protection  as  dtizens,  in  order  to  cripple 
the  exercise  of  the  authority  necessary  to  put 
down  the  rebellion;  yet  no  improper  Interrer- 
ence  with  the  exercise  of  that  authority  was 
permitted  or  attempted  by  the  courts.  Jfittit- 
tippi  V.  TAt  PfoideiU,  4  Wall.,  475  171  U.  8. 
XVIU..  4871;  Oecrgia  v.  Stonton.  8  Wall.,  50 
[TSU.  S.,XVIir..7ail;  ^mey.  Gran(,Id.,241 
[73  U.  S.,  XVIII.,  848h  Ex  parU  JhrWe,  IS 
Wall.,  397  [80  U.  8.,  XX.,  597}. 

Another  consideration  is,  that  since  the  Unit- 
ed States  cannot  be  made  a  defendant  to  a  suit 
concerning  its  property,  and  no  Judgment  in 
any  suit  against  an  Individual  who  tu^  p6aBe»- 
slon  or  control  of  such  properly  can  bind  oi 
conclude  the  Government,  as  Is  aeclded  hy  thie 
court  in  the  case  of  Carr  v.  United  StaU*.  al- 
ready  referred  to,  the  Government  is  always  at 
liberty,  notwithstanding  an^  such  judgment,  to 
avail  itself  of  all  the  remedies  which  the  law  al- 
lows to  every  person,  natural  or  artificial,  for 
the  vindication  and  assertion  of  Its  rights. 
Hence,  taking  the  present  case  as  an  Illustra- 
tion, the  United  Stales  may  proceed  bra  bill  in 
chancery,  lo  quiet  its  title,  In  aid  of  wnich,  if  a 
proper  case  is  made,  a  writ  of  injunction  may 
t>e  obtained.  Or  it  may  bring  an  action  of  eject- 
ment, in  which,  on  a  direct  issue*  between  the 
United  Slates  as  plaintiff  and  the  present  plaint- 
ifi  as  defendant,  the  tiile  of  the  United  Siatea  - 
could  be  judicially  determined.  Or,  if  satisfied 
that  its  title  has  been  shown  to  be  invalid,  and 
it  still  desires  to  use  the  property  or  any  part 
of  it,  for  the  purposes  to  wbicji  it  is  now  de- 
voted. It  may  purchase  such  property  by  fair 
negotiation,  or  condemn  it  by  a  Judicial  pro- 
ceeding, in  which  a  Just  compensation  shall  be 
ascertained  and  paid,  according  to  the  Conati- 

If  it  be  said,  that  the  proposition  here  estab- 
lished may  subject  the  property,  the  officers  of 
the  Unitea  States,  and  the  performance  of  their 
indispensable  functions,  to  hostile  proceedings 
in  the  state  courts,  the  answer  is,  that  no  caae 
can  arise  In  a  state  court,  where  the  Interests, 
the  property,  the  rights  or  the  authority  of  the 
Federal  Government  may  come  In  question, 
which  cannot  be  removed  Into  a  court  of  the 
United  States  under  esiating  laws.  In  all  cases, 
therefore,  where  such  questions  can  arise,  they 
are  to  be  decided,  at  the  option  of  the  parties 
representing  the  Ututed  States,  In  courts  which 
are  the  creation  of  the  Federal  Government, 

The  sll^test  con^deration  of  the  nature,  the 
character,  the  orgaaizfttion  and  the  powers  of 

loeu.  s. 
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Am  co«n  will  diipel  mn;  fear  of  «erious  ia- 
mjiD  fk  OoTcnoMnt,  at  their  hands. 

«Ue  bjr  ibe  Cowtitatioii  the  JodlcUl  de- 
■■iMMil  ■PBOofBlied  aaoneof  the  three  sreat 
loacks  ammg  which  all  the  powers  and  func- 
vm  vt  the  OoreRimeDt  are  distributed,  it  is  in- 
haiiMlj  the  weakeat  of  them  all. 

ftywdwit  a*  It*  courts  are  for  the  enforce- 
■ai  ai  their  JodgmeDta,  upon  officers  appoint- 
ed b;  Ike  EtMtiTe  and  removable  at  his  pleas- 
■t.  wlih  DO  patronage  and  no  control  of  purse 
m  nnxd,  thflr  power  and  influence  rest  solelj 
qM  the  pobUc  aense  of  the  necessity  for  the 
toKun  at  a  tribunal  to  which  all  may  appeal 
t>  the  i^iiiiai  and  protectim  of  rights  guar- 
Wbd  W  tbe  Constitution  and  by  the  laws  of 
At  had.  and  on  tlM  confidence  reposed  in  the 
■rolnrM  of  their  decWons  and  the  purity  of 

hoB  ladi  a  tribunal  no  well  founded  fear 
ts  be  cUcnained  of  injustice  to  the  Gorem- 
■at,  or  porpoae  to  obstruct  or  diminish  Its 

Tit  Ciinat  Court  was  competent  to  decide 
•t  imatm  bt  thi*  caae  between  the  parties  that 
«inr  brfon  it;  in  tbe  prindplee  on  which  these 
ta^  wBc  deckled  no  error  has  been  found; 
md  iltjmigwi4tU  it  ajbrmtd. 


Mr.  JvUet  Qrmr  ddivered  th«  following 
Jwiiitiaaoirfidop; 

•ntCUtf  JmMtt.  Mr.  Jvttied  Bradley.  Mr. 
Aav  Wood*  and  mnelf  are  unatile  to  concur 
■  Ik*  Judgment  of  the  majority  of  the  court. 
TW  (Me  ao  deeply  affecia  the  aoverelgnty  of 
*t  rmked  Stalea,  and  its  relations  to  theciti- 
■a.  thM  ll  ia  fit  to  announce  the  grounds  of 


Tkc  action  !■  ejectment,  originally  brought 
!  W  Ototge  W.  P.  C.  Lee  against  Fredt-nck 
Tmlmtn  and  BMiard  P.  Strong,  in  a  couri  of 
to  MMe  of  Virginia,  to  recover  possession  of 
a  Ban  irf  land  known  as  Arlington,  of  which 
"     -  ■    ■-    -       ■-  X  he  was  seised  in  fee. 


Tirwtede 


^■■ad  npm  It.  and  baring  been  selectrd  for 
invaa^rt  nae  for  war.  militair.  charitable 
■d  «4ncatian«l  porpoaea,  by  the  nesident  of 
tt*  Talud  S«arte>.nDder  tbe  power  conferred  on 
1m  br  the  Att  al  CoDgreasof  February  6, 1868, 
a  tl.  WM  aoooadini^.  In  1864.  bid  oO  to  the 
taiid  'iipli  ■  al  tbe  lax  sale ;  and  for  many 

Kim  been  and  now  is  held  and  occupied 
•  Ctdied  Btatca.  Ibrougb  Kaufman  and 
IWaH  Ib  ckargc  thereof,  niider  tbe  oertlflcale 
rf  Nit  ot  tbe  tai  commhatostera,  and  for  the 
fpi^  afiMiaalil,  aiidslsii  iiiiilii  iiidi  iii  iifiim 
^tTtnrr  of  War,  part  of  it  for  a  military  sta- 
bn.  iM  the  real  aa  a  national  oemetoy  for  the 
WMl  of  Jewaarrt  aoldler*  and  laUora.  Tbeae 
bttt  w<i«  made  to  appear  at  three  stages  of  the 


taorthe 

M|  «•  kMd  by  tWedwlved  tonoOoen  of  tbe 
imn  Ono. 


United  Statea,  acting  tmder  a  revenue  law  ot 
the  United  States,  the  validity  of  which  was  af- 
fected.   That  petition 'Was  giantedandthecase 
removed  accordingly. 
Second.  They  were  stated  In  a  suggestion  and 


wasd 

by  the  court. 

Third,  They  were  proved  by  the  evidence 
produced  by  each  party  at  tbe  trial,  and  were 
assumed  lu  the  instrucaons  given  as  well  aa  in 
those  requested.     One  of  the  instructions  re- 

Suested  by  the  defendants  was  as  follows  :  "U 
le  jury  believe  from  the  evidence,  that  the 
United  States  is  in  the  possession  of  the  prop- 
erty In  controversr.  through  Its  officers  atid 
agents  charged  witli  the  control  of  the  same  ; 
that  the  defendants  occtipy  the  same  only  as  I£S5] 
such  officers  and  agents,  in  obedient^  to  onleta 
of  the  War  Department  of  the  United  Statea, 
and  making  no  claim  of  right  lo  the  title  or  poa- 
session  thereof,  except  as  such  officers;  that  the 
United  States  is  using  the  same  as  a  national 
cemetery  for  the  burial  of  deceased  soldiers,Biid 
as  afort  and  reserve  connected  therewith.claim- 
ing  the  title  thereto  under  the  certificate  of  sale 
proved  in  this  cause;  Ihcn  the  verdict  must  be 
for  tbe  defendants."  Thecourtrefused  thistn- 
struction,  and  gavethe  following:  "Ifthejury 
believe  from  the  evidence  tluit,at  the  institution 
of  ibis  suit,  the  premisea  In  controvern  vere.  or 
that  any  part  thereof  was,  under  the  charge  and 
In  the  occupation  or  possession  of  the  defend- 
ants Strong  and  Kaufman,  or  either  of  them, 
under  tbe  direction  of  the  GovemmeDt  of  the 
United  Slates  or  of  any  department  or  officer 
thereof,  then  nuch  occupation  or  possession  is 
sufficient  to  enable  the  plaintiff  to  maintain  his 
action  against  them  respectively,  for  the  prem- 
ises so  occupied  or  possessed  by  them  respect- 

"fhe  court  submitted  the  case  to  the  jury  un- 
der further  instructions,  which  permitted  thera 
to  find  for  the  plaintiff  upon  the  ground  that 
the  certificate  of  sale  for  taxes  was  Invalid  as 
against  him,  and  had  vested  no  legal  title  in  the 
L  nited  Btatoa.  The  Jury  returned  a  verdict, 
upon  which  Judgment  was  rendered,  that  the 
plaintiff  recover  posseesion  of  the  premises, 
partly  against  Kaufman  and  part);  against 
Strong.  Writs  of  error  were  sued  out  by  tbe 
United  States,  and  by  Kaufman  and  Strong, 
and  the  case  has  been  argued  upon  both  these 
writs  of  error. 

This  is  not  an  action  of  treapaas  to  recover 
damages  onlv.  Nor  is  it  an  action  to  recover 
property  violentiv  and  suddenly  wrested  from 
the  owner  by  offlceia  of  theOovemmcnt  with- 
out its  dlrecUons  and  without  color  of  title  In 
the  OovemmenL  But  it  is  brought  to  recover 
posaeesion  of  land  which  the  United  States  have 
tor  years  held  and  still  hold,  for  military  and 
other  public  purposes,  claiming  title  under  a 
certificate  of  sale  for  direct  taxes,  which  Is  de- 
clared by  the  Act  of  Congress  of  June  7.  1662. 
ch.  98,  sec.  T.  to  be  DrinMi/(i«t«  evidence  of  the 
reffulaii^  and  vallolty  of  the  sale  and  of  Uie 
title  of  the  purcbaaer,  and  which  has  been  de-  ,«.., 
flned  by  thb  court  as  a  "  Public  Act,  which  li  V^i 
lltae  e^valeat  of  office  lound."  Bmnttt  v. 
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lable  to  perform 
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WanrfMU'  L.  8  Edw.  I.,  cb.  34,  If  an  officer 
rftte  n«r  ^T  mtav  color  of  his  office,  and 
iM  bjr  Ihr  Kin^s  oomnuod,  dlaadsed  &  tn&n 
•V  hii  fnebold,  Cbe  only  remedy  was  b;  peti- 
•iim  Id  I^  EIdk  :  and  that  It  was  to  relieve 
Moamm  ttaii  eril  that  the  statute  enacted,  that 
■£>  artealor,  sberilt,  or  other  baLlifF  of  the 
Cfef.  "  by  color  of  bia  office,  without  Epecial 
vviaaf  or  CDauDandment,  or  authorl^  certain 
P 11^  II  ill  a  la  hi*  office,"  abould  disseise  any 
■M  tf  Ua  frediold.  and  that,  if  he  should  do 
»  ■>.  Ike  !»■  1  iw  ■■  micbl  at  his  election  proceed 
^ter  bf  petition  u>  the  Kin^,  or  by  assise  of 
■ptri  itia  I  irin  at  the  commoD  law,  and  the 
liliii  ibooM  pay  double dama;^  to  the plaint- 
iX.  aad  a  beavy  fine  to  the  King,  for  doing  in- 
;vT  B  hia  oame  to  the  subject.  2  Inst.,  206, 
Wf.  Bat  when  the  entry  of  the  officer  was  by 
ar  Ebc*!  rotnmand,  Ihou^  without  author!^ 
<f  mw  Otat  Sutuie  had  no  apolicalion. 

Atnadinriv.  in  Staundeforoe's  exposition  of 
«r  KjB^'a  Prerogadre,  ch.  22,  it  is  laid  down; 

ftsskM  b  all  the  remedy  the  subject  batb 
■ta«  Ike  Kinf  Beizeth  his  land,  or  taketh  away 
aa  lood*  firoan  him,  having  no  title  by  order 
■!  k>  hcwa  *D  to  do.  in  which  case  ttie  subject 
ia  driven  to  sue  imto  his  sover- 


K  Uw  King  drolh  enter  upon  me.  having 
*  lEk  faf  BMili  I  of  record  or  olhcrwiiie.  and 
sa  Nc  oat.  tatd  detaiiks  the  poasession  from 
^  that  I  cmnttot  have  it  again  by  entry  without 
^  1  fcaii  lliin  nriTTiiwdjIiiit  nnlybjpi  titinn 
1«  if  I  be  ■nffered  to  enter,  my  entry  is  law- 
!x^  Bd  ao  totruaoo.  Or  if  the  King  grant 
vrifer  *— ^-  tc  a  stranger,  then  is  my  peti- 
)s«  deferarined,  and  1  may  now  enter  or  have 
wf  ^i^B  bj  oviler  of  Ibe  comtnon  law  against 
*r  aU  rttwger.  being  the  King's  patentee." 
Vl^  Hia  HigluKn  aeisetb  bv  his  absolute 
r  lo  the  order  of  bis  laws,  al- 


_3  remedf  against  him  for  it 

.^  , ,  for  the  oignity's  sake  of  his 

tamm.  nt  vben  the  cause  is  removed  and  a 
■^^pentm  batb  the 


m^  r<J>h1.  iw 


.«  posaeaaion,  then  is  my 

1^  ml»wl.  for  BOW  the  patentee  enteretb  by 
I  ■«■  wronr  and  intrusion,  and  not  by  any 
W 1^  tteUnc  foveth  him,  for  the  King  had 
■■"r  atle  aor  puaicailM)  to  give  in  that  case." 

b  fc  )dn  of  Elixabetb,  it  was  resolved  by 
il'b  TaiMin  iif  Eiiftlaiid.that"WhentheKing 
■wwad  o(  aay  estate  of  Inheritance  or  frec- 
ari  t«  ^j  ^gallrr  of  record,  be  his  title  by 
v^m'tt  RMwd  judicial  or  tnloUteiial,  or  by 

■  I  ISIS  I  f  rrford,  or  bv  matter  In  fact  and 
'^af  ky  oArc  of  reennl,  be  who  haa  right. 
'■M%*  ty  tbecnciuaoalaw.haveany traverse 
3B  ali^t  Lc  wa*  U  have  amorvu  manum, 
«  «B  p«l  10  Ua  pMidon  of  right  (in  nature 
(  aa  H^  artioa  whirh  he  could  not  have 
^m^  ttr  K.i»g,  he«aaf«  the  King  by  Ids  writ 

i  bluMrif)  lo  be  leatored  to  bis 

''  unleas,  Indeed,  the 


■  <«*.  4  bp..  M  t.  55a. 
Iot^  ^^  cMomemaa,  among  the  relative 
tt^Utwm  «f  i^Cravni.  U»  ptcrogiUve  "of 
i  fm^^B^;    that  BO  maa  can  ait«r  upon 


him,  but  is  driven  to  his  suit  by  petition."  Hale, 
Analysis  of  the  Law,  sec.  9. 

The  law  laid  down  in  the  early  authoritiee  Is 
stated  in  the  same  way  in  the  Dieest  of  oA.  B. 
Comyns.  written  in  the  first  half  of  the  last 
century,  and  in  Chitly  on  the  Prerogative  of 
the  Crown,  i)ubllshed  in  1820;  and  Mr.  CbiUy 
treats  the  action  of  ejectment  bh  equivalent  in 
this  aspect  to  the  ancient  form  of  proceeding 
by  aSBise.  Com.  Dig.  Prerogative.  D,  78;  Chit 
Prerog..  3S&-948  and  n.  e. 

In  Q^i^n  V.  Ptnxiea.  1  Q.  B,.  863;  S.  C.  4 
Per  &  Dav.,  719,  a  writ  of  tnandamustoadmit 
to  a.  copyhold  tenement  of  a  manor  belonging 
to  the  Crown,  having  been  directed  to  tlte  stew- 
ard alone.  It  was  contended  for  the  prosecutor 
that  a  previous  decision,  requiring  tte  writ  to 
be  directed  to  the  lord  of  Ibe  manor  as  well  aa 
to  tbe  steward,  applied  only  to  cases  where  the 
lord  of  the  manor  was  a  subject,  and  that,  in- 
asmuch as  there  could  be  no  mandamvt  to  the 
sovereign,  the  writ  must  go  agdnst  the  steward 
alone.  But  I/rrd  Denman,  with  the  concur- 
rence of  JiuUees  Littledale,  Williams  and  Cole- 
ridge, quashed  the  writof  mandamut;  and,  »£t- 
er  obeerving  that  doubtless  there  could  be  no 
mandarma  to  the  Sovereign,  but  that  the  inter- 
ests of  the  Crown  were  to  be  as  much  guarded 
as  those  of  the  subject,  said:  "And  if  the  in- 
terests of  the  Crown  cannot  so  effectuallv  be 
protected  by  a  writ  against  the  steward  alone, 
it  is  a  very  strong  reason  lo  show  that  such  a 
writ  cannot  be  sustained.  Indeed,  if  it  were  al- 
lowed, It  Is  not  certain  of  beingeffectual;  forif 
the  advisers  of  the  Crown  were  of  opinion  thai 
itH  interests  might  be  affected,  and  were  to  ad- 
vise the  Sovereign  either  to  order  the  steward 
not  to  admit  the  prosecutor  of  the  mandamut, 
or  to  revoke  the  appointment  of  the  steward, 
this  court  could  not  grant  an  attachment  against 
the  steward,  and  then  the  party  does  not  get  ,i«,i 
admitted.  And,  indeed,  If  we  were  lo  allow  a  i'^"*^! 
ma-ndamvt  to  the  steward  alone,  and  tbe  writ 
were  obeyed,  the  property  of  the  Crown  would 
be  affected  indirectly  by  tbe  mandamut  to  the 
steward  alone,  wlicn  it  cannot  be  affected  di- 
rectly by  maki^  the  Boverelgn  a  party  to  the 
nmndamu*."  "But  in  the  cose  where  there  is  a 
complaint  on  tbe  part  of  a  subject  against  tbe 
Crown,  in  any  matter  whatever,  the  course  Is  to 


may  require.  These  proceedings  have  been 
recognized  and  acknowledged  for  many  centu- 
ries. Such  proceedings  are  now  very  much  out 
of  use;  and  few  inalancesinmodemtlineshave 
occurred  where  they  have  been  resorted  to;  but 
still  they  are  what  must  be  resorted  to  if  any 
dispute  arises.  They  are  prob&bly  expensive 
and  tedious,  but  these  coDsidcrations  are  not 
sufficient   for  our  dispensing  with  them;  we 


other  proceedings,  which  are  usually  adopted 
between  subject  and  subject,  amongst  which 
these  writs  of  mandcxitii*  are  to  be  reckoned, 
than  to  Introduce  writs  and  other  proceedings, 
now  solely  used  in  cases  of  prerogative,  in 
caases  between  subject  and  subject." 

In   Quem  v.   Comr*.  of  lAe   Treamy,    L. 
R.,  7  Q.  B.,  S87,  BM.  In  which  the  court  re- 
fused to  grant  a  writ  of  maadamti*  to  the 
1» 


,y  Google 


■TiiL-i::  CorcT  or  tub  United  State?. 


Oct.  Tebis, 


i:.-,"!  :W  ■»(  ippivLig  by  petitiou  to 
^.  jr  'yr  petition  ";o  t^iuuaent,  that 


icn  rf  "^  Treastny  lo  pay 
eir  'jsaia  »s  aamata  of  tlic 
>'.  Cxkiuro  said  tlft  it  did 
e  Sk  prwecnti 

letitiou  to  ..  . 
the 
...         _ .  I  writ  trf  BMMfamtM/  and 

ji  .  - ..  ■■(  Clkt^ :(,  with  rvfercDce  lo  that  juris- 
::  vo.  w«  oiuat  ^un  with  thi£  unquestiooablc 
•■»-■.■■  x"ie.  Am  wkcn  a  duty  h«a  to  be  performed 
I  lUiT  OM  that  esprcffiion)  bj  the  Crowe, 
':' .!  ^vuii  caonM  daim.  ftkii  in  appearance,  to 
lu'  -^  wr  puwer  to  coouiuiid  the  Crown;  the 
'.J..:'- taiMtoC  tte  qoestioo.  Over  the  So ver- 
i  t  WT?  can  knw  no  power.  In  like  maniier 
I  >v  tbe  putiM  ai»  acting  as  servants  of  the 
>.'^xaaitilaRainNMbIe  to  the  Crown,  whose 
ATI  ants  ttter  aiv,  tltey  are  not  amenable  to  ua 
J  ■.i<-rtercweo(o«rpie'''«[>tiveiurisdiclioD." 
-.1  :Vv  T.  Hot.  S  Mees.  i  W.,  579;  8.  C. 
\\:in^.  Ot  W..  13».  which  was  on  action  of 
.  Rvimvnt  fur  a  boose  and  lands  adjoining 
:l;ir->tC»stle.  Uk  dedaration  had  been  served 
'.:;vu  tiiw  W^Mkii  &nd  upon  the  Board  of  Ord- 
tfcuKv  l.*n  motion  of  the  Attorney-General,  in 
"yi.ii;'  v(  thi;  Crown,  supported  by  affldavita 
;'i.i:  ItM  k'ttjtfc  w;i»  an  her^itary  possession  of 
■ih-  !.>.•»(>  itt  Kn^rland,  and  that  the  premises 
-«H.,:  u  [obetwcovered  were  in  possession  of  the 
Ooxti.  bv  Watson,  who  had  been  placed,  by 
a;..  Jvnii*  'v>;"  ibi-  Board  of  Ordnance,  aa  master 
i;t,iL:ii'r  lu  k'harjK  of  the  defenses  ot  the  castle, 
\>b..t)  •.vttuuiuiiW  the  pa.«saec  of  the  Needles, 
',  '1-  i.VuKi.'i  Exchequer  onltred  the  declaration 
(..  X-  *t  »wiie  ana  all  further  proceedings 
Niiii  i\L  U  wa*  1,-ontended  for  the  plainlifl  that, 
k\hi.h,i*lbf ,  lh«  action  was  trespass  against  Roe; 
tthttttat  iWarxunient  ontbc other ^de  would 
<y  ,Vfeui[»holshowinj;thflt  in  any  case  where 
("u-  .ifUiiU^ul  in  ejectment  made  an  affldavit 
fi.ti  iV  till*  itf  the  ("rown  came  into  question, 
tli'  fijuWiff  wwild  have  no  resource  but  in  his 
w\!'in.>*i  \>(  riifbt  Whereupon,  the  court  made 
Oiiw  ^•b«n»^ious:  "Lord  Ablnger,  Ch.  B. 
l!u-  rt\d  o»a*Uoji  i»;  can  an  ejectment  be  tried, 
,%,-  «ilrt^  oJ  which  may  be  to  turn  the  Crown 
V  ■■J  ivKBHw.'skin!  Alderson,  J?.  Thedeclara- 
I ...  ^  »'f»rvl  iw  a  person  occupying  as  the 
-,,  .s-n  \'t  IV  I'lviwn;  this  cose  is  not  like  the 
y,.--,'  i>.u  I't  buida  ht'ld  uniler  the  Woods  and 
tVtv-!-  ilu'imwut  difficulty  only  arises  when, 
n,  ^^•^l:^s  itir  )>taiiitlff  to  succeed,  the  Crown 
VM-.."l  !v  (imt«l  out  of  possession."  Hurlst.  & 
\\  HW  M  tlH-  rlost-  of  the  argument,  Lord 
V'l  ■<!•*■  »»l»l  "H  Is  quite  clear  the  court  could 
H.V.  v^m-  «»v  itfiH-rM  to  turn  the  Crown  out  of 
lv>.«->w«M(.  »»ul  tliP  only  doubt  I  had  was, 
»N,-HK-riliw  iwi'pcrtj- "ft-as not,  by  theoperation 
v^  ,^v  V.-fiJl'wlifttuent,  ill  the  possession,  not 
Ml  tV  v1»«n,  but  of  the  Board  of  Ordnance. 
H-l  .w»  Kvikliw  wore  fully  Into  the  Act,  my 
it,>ii:i  it  MiltriTv  rpmovod."  Baron  Aldorson 
fcttil  "1  amnf  tltrdnmooiiinion.  Ko  ejectment 
^■«n  U- wwlHtaltiml  ivsninst  the  Crown,  - 


lh.i 


,„Si" 


..  ,V,,.n,W/.>rl.'ranworth) added:  "Tb 
maj-  Iw  twtwl  tlius;  Supiwse  Ibcre 
«,..,.  ...V  trial,  bm  luilgment  went  agninst  the 
twiMl  pjwior;  tlicii  there  would  only  be  a  wnt 
h>  tHm  thp  rrown  out  of  P«»^i«n.  wh|cl. 
,+.>t.-lT  MWinol  lie."  8  Mees.  &  W.,  5S2. 
riw  Muue  rule,  as  well 


i3  the  csscnlial  dis- 


tinction in  actions  brougbt  against  a  servant  n! 
the  Crown  holding  possession  in  behalf  of  the 
Crown,  between  an  action  of  trespass  to  recover 
damages,  which  might  be  suffered  to  proceed 
(although  the  Crown  might  have  it  removed  for 
that  purpose  into  the  Court  ot  Ex  chequer),  and 
an  action  of  ejectment  to  recover  posseesion  of 
the  land  Itself,  which  must  be  abeolutcly  stayed 
on  motion  of  the  A  tiomCT -General,  is  clearly 
recognized  in  two  cases  of  trespass  to  recover 
damages  against  olScera  of  the  Crown,  removed 
upon  Mipllcation  of  the  Attorney -General  into 
the  Office  of  Pleas  of  the  Exchequer  for  trial. 
Onot/itn-ne  V.  CampbtU,  1  Anst.,  SOS,  215;  AOy- 
Qmtn-cU  v.  HaOeU,  15  Mees.  &  W.,  97. 

lnCtatlhoTn*\.  Catapbell,  Oh.  B.  Eyre,  speak- 
ing of  a  case,  decided  in  1710,  of  an  ejectment 


said:  "There  was  an  application  to  this  court 
to  stay  the  proceedings,  and  the  parties  were 
heard  upon  ft.  The  Attorney -General  attended 
and,  after  the  hearing,  it  was  put  off  for  a  day 
or  two.  At  length  the  entry  is,  that  an  injunc- 
tion issue  pro  dSmina  regina.  8o  that  the  ac- 
tion was  not  removed,  but  simply  an  injunc- 
tion went  to  stay  the  proceedings.  And  1  Uiink 
I  can  see  why  that  was  ;  if  the  action  had  been 
removed,  the  question  could  not  have  been  tried 
even  in  the  Omce  of  Pleas,  because  you  cannot 
try  the  Queen's  title  in  an  eJectmenL  The 
Queen  was  In  possession:  ber  bands  must  be 
removed  by  some  other  course  of  proceeding 
than  an  ejectment;  and,  therefore,  it  was  fruit- 
less to  think  of  removing  it,  and  it  remained 
under  an  injunction." 

8o  in  Atty-Oen«ml  v.Hallett,  a  case  of  trespass 
quare  elaufum  fregil  in  which  the  defendant 

E leaded  that  the  Queen  was  seised  In  right  of 
er  Crown  of  the  Wui  in  qvo,  Ch.  B.  Pollock 
said:  "The  action  of  ejectaient  i3pn'mo_/ni*ie 
an  action  merely  between  subject  and  subject, 
and  relates  to  land;  yet  the  prero^tive  of  the 
Crown  applies  to  that;  and  if  the  interest  of  the 
Crown  Is  concerned,  an  action  of  ejectment 
may  be  removed  into  this  court.  It  may  be 
said,  however,  that  that  does  not  amount  to  an 
authority,  because  the  action  does  not  go   on; 

tionof  ejectment  will  not  lie  against  tbe  C^wn. 
The  party  must  proceed  by  a  petition  of  right. 
In  an  action  of  ejectment,  wo  remove  it,  al- 
though we  thereby  actually  extinguish  the  ac- 
tion; and,  therefore,  that  is  rather  an  a  fortiori 
argument  for  removing  this  cause,  wnich  Is 
sought  to  be  removed  for  the  express  purpose 
of  going  on  with  It."  Baroni  Parke,  Aldeison 
andPIatt  concurred;  and  Baron  Plett  clearly 
distinguished  the  case  of  a  defendant  holding 
posse^onin  behalf  of  the  Crown,  from  that  ol 
a  defendant  claiming  a  right  in  himself  only, 
though  under  a  grant  from  the  Crown,  SBying 
"  If  the  Queen  herself  is  in  possoBsion,  no  sub 
ject  can  maintain  elcctmenl  against  her;  tlu 
ouly  mode  of  proceeding  is  by  petition  of  right' 
If  the  subject  is  in  possession,  claiming  a  ngh! 
under  the  Crown,  Uien  the  ejectment  may  1m 
maintained;  but,  at  the  suggestion  of  tbe  At 
tomey-General,  the  proceeding  would  bi 
brought  into  this  court." 

There  Is  a  close  analogy  between  these  cnse 
and  tbe  case  nt  bar.  Any  action,  personal  o- 
real.agaiot  j<ncersof  the  Sovereign,  wliu  justify 
IOC  V.  « 


..Coc>^lc 
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wmdtr  ■  ivwHDe  lair,  mvf  be  removed  in 
SaflMd  luothe  Court  of  Eicbeqner,  aod  ud- 
4m  tke  Acl>  of  Oongien,  into  the  Circuit  Court 
<(  Ike  CaiMl  SaitA.  If  it  is  an  action  of  tort 
ID  neow^  djunwea  ool}-.  it  ma;  there  proceed 
IB  tmL  Bat  if  it  is  an  action  to  recore.  |X>8- 
naicn  <d  hikl,  which  is  fu  fact  held  by  Ibe 
S<«cfciCT  Ihroo^  its  o(Bc«rs  and  lu^nls,  and 
Ooi  fad  i*  in  one  (orm  made  known  to  :*ie 
owit,  tte  jMWMHiiga  must  be  stayed. 

Ab  ^rtioo  ttf  eJMtmeat  brought,  as  this  was, 
ndcr  the  Code  of  Tirgiuia  of  1673,  ch..  131, 
tStOa  t^  titk  to  laod  more  than  the  action  of 
ri  UMLM'.  in  Ent^iaod.  B;  that  Code,  the  ac- 
ux  naj:  not  only  be  tffougbt  as  before,  but  it 
it  aho  nude  a  Hubatilute  for  the  writ  of  right 
uJ  ail'  other  real  actions.  Sees.  1,  2,  33.  It 
WM  be  l>nnight  by  and  in  the  name  of  a  per- 
•a  hariae  a  rabsi^tin^  <nlercsl  in  the  preimscs, 
md  a  riclit  u>  recover  ttie  precclses  or  the  pos- 
■rwxi  UMTCof ;  and  against  the  person  actually 
ca-ujwlBK  tbe  i^emiacs,  or.  if  tbe^  are  not  oc- 
mi^  arainat  aome  person  eicrcisin^  acts  of 
Lbeicin.  or  claiming  title  thereto  or 
n  therein.  Sees.  4-6.  The  only  ulea 
-  >3osed  is  ibe  general  usue,  that  the  defendant 
m  not  guilty  ot  unltiwfuUv  withholding  the 
piHMea  dauDcd.  Sec  id.  The  declaration 
mzM  deacribe  the  premises  with  sdch  certainly 
6n:  btMn  the  deactiption,  possesion  can  be  do- 
incnd:  nod  it  miut  state  and  the  verdict  must 
fad.  vtether  the  idaiotilTs  estate  is  in  fee  or 
!.-r  He  and  whose  life,  or  for  years  and  the  du- 
nEua  <rf  the  temi.  Sees.  8,  9.  37.  Judgment 
•v  tke  plaiotilT  is,  that  he  recover  the  posses- 
Ba  t4  ibc  iBcmiaea  according  to  the  vWdicl, 
f  thcR  ia  one,  w.  If  on  default  or  demurrer, 
1  lading  Vo  Ibe  (kscriptlon  in  the  declaration. 
^K  tt.  Several  tndginents  may  be  recovered 
t^u»A  aevvnl  dqenoanu  occupying  distinct 
panel*  at  tbe  land.  Sec  17.  And  the  Judg- 
»m±  m  ocBCfauive  as  to  the  title  or  .right  of 
«.  Mlablithed  in  the  action,  upoti  the 
t  whom  it  is  rendered,  and  all  per- 
"  '<a  him  by  title,  accruing  after 
_    _^ it  of  the  action.     Sec.  35. 

The  pniujple  that  no  Sovereign  can  be  sued 
— '     '  * ^I,  applies  equally  to  foreign 


:garded  by 
by  the  courts  of  other  Sovereigns. 

rordi  of  CliUf  Juttiee  Taney,  al- 

■  It  b  an  established  principle  of 
n  all  dvilized  Nations,  that  the 

ot  be  sued  in  lu  own  courts  or 

without  its  cotueut  and  permis- 


»>    — tfcd  br 


Suiea  having  flied  a  su^es- 

aflUavit,  that  tbe  was  a  pub- 

of  Ibe  Emperor  of  tbe  French, 

'  In  bis  tervice  M  the 

^_rt«,  tbe  Circuit  Court, 

Ibe  MgpatloD,  nlered  a  decree 
But  upon  an  appeal  taken  by 


the  Attorney  of  the  United  States,  this  court, 
wlthoutany  Inquiry  into  the  title,  reversed  the 

decree  and  dismissed  the  libel;  and  Chief  Juiiiee 
Marsliall  in  delivering  judgment  said:  "  There 
seems  to  be  a  neceesity  for  admitting  that  the 
fact  might  be  disclosed  to  the  court  by  thesug- 
gestlon  of  the  Attorney  for  the  United  States. ' 
In  VavaiaeuT  v.  Krupp,  9  Ch.  D.,  351,  the 
Mikado  of  Japan,  a  sovereign  prince,  bought  in 
Germany,  shells,  made  there,  out  said  to  be  in- 
fringements of  an  English  patent.  They  were 
brought  to  England, In  order  to  be  put  on  board  a 
shipof  war  belonging  to  the  Mikado.and  the  pa- 
ten tee  obtained  an  injunction  ablest  the  agents 
of  tbe  Mikado  and  Ibe  persons  m  whosecustody 
the  shells  were,  restraining  them  from  removing 


Iloll8,and  at  ,  . ,      ,        , 

notwithstanding  the  Injunction,  tile  Mikado 
aliould  be  at  liberty  to  remove  the  shells.  Lord 
Justice  James  said:  "  I  am  of  opinion  that  this 
attempt  on  the  part  of  the  plaintiff  to  interfere 
with  the  right  of  a  foreign  Sovereign  to  deal 
with  his  public  property,  is  one  of  the  boldest  I 
have  ever  heard  ot  as  made  in  any  court  in  this 
country."  And,  after  stating  the  contention  of 
the  pluntiff  that  the  shells  were  In  tbe  posses- 
sion of  persons  in  England  who  were  minded 
to  make,  and  did  make,  a  use  of  them  Incon- 
sistent with  his  patent, he  further  said:  "If  they 
were  doing  so,  tlien  they  are  liable  in  an  action 
for  damages,  and  the  plaintiff  may  recover  any 
damages  that  he  may  be  entitled  to.  But  that 
does  not  interfere  witA  the  right  of  tbe  Sovereign 
of  Japan,  who  now  asks  to  be  allowed  to  lake 
his  property."  LordJuttie*  Brett  said:  "The 
goods  were  the  property  of  tbe  Mikado.  They 
were  his  property  as  a  Sovereign ;  they  were  the 
property  of  his  country;  and,  therefore,  he  is  In 
the  position  ot  a  foreign  Sovereign  having  prop- 
erty here."  "  If  it  u  an  infringement  of  the 
patent  by  the  Mikado,  you  cannot  sue  him  for 
that  iofiingement.  If  It  is  an  infringement  by 
the  agents,  you  may  sue  the  agents  for  that  In- 
fringcmeut,  but  then  It  is  the  agents  whom  you 
»\ic.'  "  The  Mikado  has  a  perfect  right  to  luve 
tbese  goods;  no  court  In  this  country  can  prop- 
erly prevent  him  from  having  goods  which  are 
the  public  property  6f  his  own  country." 

In  the  case  ot  T!ie  ParUmenI  Beige,  8  P.  D., 
167,  tbe  Court  of  Appeal  held  that  an  unarmed 
packet,  belonging  to  the  King  of  the  Belgians, 
--"  -■-  the  bands  of  olBcers  commissioned  by 


to  recover  damages  for  a  collision,  £ord  Jus- 
tiee  Brett,  in  a  considered  judgment,  stated  Ibe 
real  question  to  be  "  Whether  every  part  of  the 
public  property  of  every  sovereign  authority  In 
use  for  naUonal  purpoees,is  not  as  much  exempt 
from  the  Jurisdiction  of  every  court,  as  is  the 
person  of  every  Sovereign;"  and,  after  review- 
mg  many  American  as  well  as  English  cases, 
announced  the  conclusion  of  the  court  thus: 
"  As  a  consequence  of  the  absolute  independ- 
ence of  every  sovereign  authority,  and  of  the 
international  comity  which  induces  every  sov- 
ereign Slate  lo  respecl  the  independence  of  every 
Other  sovereign  State,  eacl)  and  every  one  de- 
cline! to  exerdse,  by  means  of  any  of  its  < 
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any  of  its  territorial  jurisdiction  over  the  per- 
son of  any  Bovereign  or  ambassador  of  any 
other  State,  or  over  the  public  property  of  any 
State  wbi<^  is  destined  to  its  public  use,  or  o ; er 
the  property  of  any  ambasgador,  though  such 
Sovet«ign,  ambassador  or  property  be  within 
its  territo^  and,  therefore,  hut  for  the  com- 
mon agreement,  subject  to  Its  Jurisdiction. 
This  proposition  would  determine  the  first 
question  in  Ihe  present  tsBe,  in  favor  of  the  pro- 
test, even  if  an  action  in  rem  were  held  to  be 
a  proceeding  solely  a^ust  property,  and  not 
a  proMdure  directly  or  indirectly  impleading  the 
owner  of  the  property  to  answer  to  tho  judg- 
ment of  the  court.  But  we  cannot  allow  it  to 
be  supposed  that,  in  our  opinion,  the  owner  of 
the  property  is  not  indirectly  impleaded."  After 
statlDg  the  mode  of  procedure  in  courts  of  ad- 
miralty, be  continued:  "  To  implead  an  Inde- 
pendent Sovereign  in  such  a  way  is  to  call  upon 
nim  to  sacrifice  either  hte  property  or  his  inde- 
pendence. To  place  him  in  that  position  is  a 
breacli  of  the  principle  upon  which  his  immu- 
nity from  jurisdiction  rests.  We  think  that  he 
cannot  be  so  indirectly  impleaded  .^uy  more  than 
he  could  be  directly  impleaded.  Tl's  cose  is, 
upon  this  consideratiou  of  It,  brought  within 
the  general  rule  that  a  sovereign  authority  can- 
not be  personally  impleaded  in  anv  court."  ^ 
It  was  argued  at  Uie  bar  that  Uie  petition'of 
[238]  right  In  England  was  in  effect  a  suit  against  the 
Crown.  But  the  petition  of  right  coi^d  never 
be  maintained  eicept  after  an  ap^ication  to  the 
King  and  his  consent  granted.  The  Sovereign 
thus  retained  the  power  of  determining  in  ad- 
vance in  every  case,  whcibc-r  it  was  consistent 
with  the  public  interests  to  allow  the  suit  to  be 
brought  and  tried  in  the  ordinary  courts  of  jus- 
tice. The  petition  might  bepresented  eitherio 
the  King  in  person,  or  in  Parliament;  and  if 
sued  in  Parliament,  it  might  be  enacted  and 
pnssBsau  Actof  Farliament.  Staunde.  Prerog., 
73  fr  ,■  Chit.  Prerog. ,  346,  The  old  form  of  pro- 
.ceeding  by  petition  of  right  to  the  King  was  so 
tcdlo.ua  and  espensive  that  it  fell  into  disuse; 
and  there  is  liardly  an  instance  in  which  it  was 
resorted  to  in  England  between  the  settlement 
of  the  Colonies  and  the  Declaration  of  Inde- 
pendence, or  for  half  a  century  afterwards, 
Claj/ton  V.  Atty-Oen.,  1  Coop,  temp,  Cotten- 
ham,  97.  ISO;  Quetn  v.  Poicm,  1  Q.  B..  353, 
363,  and  4Per.  &Dav.,  710, 723,  above  quoted; 
CaiUerbarg  v.  Atty-Gen.,\  Phillips,  806,  337; 
DeSW<te'»CiMf,8Q,B,, 208,373.  The  granting 
of  the  royal  consent  as  a  matter  of  course,  is 
but  of  very  modem  introduction  in  England, 
ffiwfcm  Arehipdago  Go.  v.  ^ueen,  2  El.  5;  Bl., 
856,  S14.  And  the  Statute  of  23  &  24  Vict,, 
ch.  34,  simplifying  and  regulatingthe  proceed- 
ings, mabes  it  uic  duty  of  tbe  Secretary  of  Slate 
for  the  Home  Department,  to  lay  Ihc  petition 
before  the  Queen  for  her  consideration,  and  to 
give  her  his  advice  upon  it;  and  if  upon  his  ad- 
vice she  refuses  to  grant  her  Sal,  the  suppliant 
is  without  remedy,  /rinn  v.  Orey,  8  F.  ifc  F., 
635,  687;  Tobin  v.  Queen.  14  C.  B.  (N.  8,),  505, 
521.andlflld.. 310,869.  InC  5. v.  O'.ff^e,  II 
Wall„178,184[78U.8.,XX.,13i;i381,inwhich 
it  was  held  that  British  subjects  were  included 
intbeActof  Congressof  JuIyST,  1868,  ch,  276, 
allowing  suits  for  the  proceeds  of  captured  and 
abandoned  property  to  be  brought  in  the  Court 
of  Claims  "  By  aliens  who  are  citizens  or  sub- 


jects of  any  government  which  accords  to  citi- 
zens of  the  United  States  the  right  to  prosecute 
claims  against  such  government  in  its  courts," 
this  court,  speaking  of  the  English  peliloon  of 
ri^I,  said:  "  It  is  easy  to  see  that  cases  might 
arise,  involving  political  considerations,  in 
which  It  would  be  eminently  proper  for  the 
Sovereini  to  withhold  his  permission." 

The  English  remedies  of  petition  of  liglit, 
montlrana  de  droit,  and  traverse  of  office,  were 
never  introduced  into  this  countiy  as  pert  of 
our  common  law:but  inthe  Amencan Colonies 
and  Slates  claims  upon  the  Qovemment  were 
commonly  made  by  petition  to  the  Legislature. 
The  inadequacy  or  the  want  of  those  remedies 

is  no  reason  f 

Sovereign,  in 

private  citizens,  but  which  .has  noi  oeen  ex 
pressly  granted  to  them  as  against  the  Boveteign. 
Qiuen  Y.  Pawdl,  shore  quoted;  Gibboru  v.  U. 
&,  8  Wall., 289  [75  U.  B.,  XIS.,463]. 

In  particular  classes  of  cases,  indeed,  Coti- 
gress  has  aulhorized  suits  in  equity  to  Ix 
'  brought  against  the  United  States;  as,  for  in 
stance,  in  cases  of  delinquent  receivers  of  pub 
lie  money  against  whom  a  warrant  of  distress 
has  been'iasued,  in  cases  of  proprietors  of  land 
taken  and  sold  to  make  certain  improvements 
in  the  Citv  of  Washington  (in  which  the  bill  is 
spoken  oi  as  "  in  the  nature  of  a  petition  of 
right ").  and  in  clwms  to  share  in  the  money 
receivel  from  Mexico  imder  the  Treaty  of 
Guadalupe  Hidalgo.  Bee,  U.  S.  v.  Noune,  S 
Pet,  470,  and 9  Id.,  8;  Murray  y.  HobokenLand 
aj.,18now.,372,  284t59U,  S„XV.,872,  3771; 
Van  -Vew  v.  Watldi^n,  4  Pet.,  232,  276,  277; 
Ciark  v.  Ctark,  17  How.,  315,  330  [58  U.  8., 
XV.,  77,  79].  So  it  has  often  authorized  Butts 
to  be  brought  against  the  United  States  to  con- 
firm claims,  under  grants  from  foreign  govem- 
ments,  to lant^  since  («ded  to  the  UnitedSlates. 
But  in  such  a  suit  Chi^  Jastiee  Marshall  said: 
"AstbeUnited  States  are  not  suable  of  common 
ri^ht,  the  party  who  institutes  such  suit  must 
bnnghis  case  within  the  authority  of  some  Act 
of  Congress,  or  the  court  cannot  eierdse  juris- 
diction overit."   F.S,v,Ci(i'-A:«,8Pet..43a,444. 

For  more  than  siity  years  after  the  adoption 
of  the  Constitution,  no  general  provision  was 
made  by  law,  fordetermining  claims  against  tbe 
United  States;  and  in  every  Act  concerning  tbe 
Courtof  CIaimB,Congress  has  defined  the  classes 
of  claims  whicli  might  be  made,  tbe  conditions 
on  which  they  might  be  presented,  the  forms  of 
proceeding  and  the  effect  to  be  given  to  tho 
awards.  The  Act  of  February  34,  1865,  ch. 
123,  which  first  established  that  court,  required 
an  Act  of  Congress  to  carry  out  each  award. 
The  Act  of  March  3,  1863,  ch.  92,  which  dis- 
pensed wiUi  that  requirement,  authorized  the 
sums  due  by  the  Judgments  of  (he  Court  of 
Claims,  after  presentation  of  a  copy  thereof  to 
the  Secretary  of  tho  Treasury,  ana  nis  estimate 
of  an  appropriation  therefor,  to  be  paid  out  of 
an^  general  appropriation  made  by  law  for  the 
satisfaction  of  privateclaims.  Even  underthis 
Act  the  Court  of  Claims  bad  so  little  of  the  nat- 
ure of  a  judicial  tribunal,  that  this  court  de- 
clined to  entertain  appeals  from  its  decieioDS, 
although  the  statute  expressly  gave  such  an  ap- 
peal, Ghrdony.  I/^,  S.,  2  WalT.,5ei  [68  U.  S.. 
XVIl..  921];  8.  C.  5  Am.  Law  B^.  (N.  8.>. 
ni.    Itisonly  sincetheActof  Marcbn.ieM, 
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d.  U,  iM  rsmled  the  ptotUod  which  by 

■  iiuMMM  liinilliitliin  ■iilhriiliiil  ilii  niiiiiiiiij 
rf  ihe  Tnamnrj  to  rerise  tbe  dedafana  of  the 
Oooit  of  Clahiis,  and  of  this  comt  on  Rjipe&l, 
ifatf  tUi  oomt  hM  oooddered  and  determined 
MdinpealK. 

rKkr  the  exHtinr  stMutCB,  tbe  principal 
diMiM  of  ^^^nanA*  BODmitted  to  the  detenniii&- 
A«  of  tbe  OoOTt  of  Claima,  are  claims  founded 
^  bn  of  CongreM,  on  reculatioDS  of  the  Ex- 
KUU'ii.  DepMtmenla,  and  on  contracta,  ei- 
HEM  or  implied,  and  claims  referred  to  the 
-  '  "Xmgnm.  Bev.  Btat.,  sec.  1059.  The 
I  bj  petitioD  to  Congress  and  refer- 

^-as  to  tbe  Court  of  Claima,  pre- 

X  analogy  that  our  law  affords 
to  ikr  pctidaa  of  rifht.  No  Act  of  Congress 
la*  uuafaivd  upon  that  court,  or  upon  anj 
Mtar  trOmnal,  general  Juriadicdoo  of  Buits 
i^aat  tbe  Utitted  Stoics  to  recover  poeaesBion 
«ciialpn>penj,orloredre«atort.  And  the  Act 
rfOagwaaqf  JilMll,lBM,ch.ll7(re.enacted 

■  mt.  TTSS.  R  S.),  authorizing  the  Secretary  of 
tt*  Thaaat;  to  diiiccC  a  mpulation ,  to  the  ex  ten  t 
■(Ike  nhw  of  tbe  interest  of  tbe  United  States, 
MhecMoed  into  for  the  discharge  of  any  prop- 
«tT  owned  or  hdd  by  tbe  United  States,  or  In 
•itirb  tbe  United  States  hare  or  claim  an  in- 
Hf«e.  wUrbhas  been  seiied or  attached  inany 
jaAiW  ptDcnding  under  tbe  laws  of  a  State, 
nynah'  proride*  "  That  nothing  herein  con- 
mmhI  imO  be  considered  na  recognizing  or  con- 
<>41iC  asy  rigbt  to  enforce  by  seiEure,  arrest, 
^OKimiaa.  or  any  Judicial  process,  any  claim 
i^aK  any  properly  of  the  United  States,  or 
a^M«  My  pn^erty  held,  owned  or  employed 
^  *e  raited  Stales,  or  by  any  department 
ifc'wc<,  fbr  Hiy  public  use,  or  as  waiving  any 
^iJataiM  to  any  proceeding  instituted  to  en- 
tencaay  aocb  claim." 

la  GMtmt  r.  C.  S.,  B  Wall.,  3B9  [70  U.  K., 
Til  .  4S].  which  was  analtempt  to  maintain 
m  tbe  Coon  o<  Claims  a  suit  against  the  Qot- 
■■M^  as  npooan  Implied  contract,  for  unau- 
tt«tad  acta  of  Its  offlcera,  which  were  in  them- 
^n*  aena.  tbe  court  said:  "  Tlie  supposition 
iktf  ibe  Oovenuneot  will  not  pay  its  debts,  or 
wfl  ■■>  do  Jostioc.  ia  not  to  be  indulged;"  and, 
rite  Atfiog  tbe  reaaona  against  tbe  maintenance 
rf  Ar  auk,  coarioded:  "  Tbexe  reflections  ad- 
■aKiA  OB  to  be  caatioua  that  we  do  not  permit 
^  fcrirfo—  <i<  this  court  to  beccnne  authority 
1v  tte  iwbliBg,  in  the  Court  of  Claims,  of  aU 
wvMf*  doae  lu  IndlTidnals  by  tbe  officers  of  the 
AmbsI  GovcfBincat,  tbongfa  they  may  hare 
ba«  tw^imiaed  while  KTviug  that  gOTcmment, 
mdmthm  belir4  thai  it  was  for  its  interest.  In 
^A  «■•«>,  whm  Ii  is  proper  for  the  notion  to 
^vmA  k  iiMiiiIji  Congress  lias  wisely  reserved 
*r  ^Mkr  for  its  own  determinaoon."  In 
"  ..  101  U.  8.,  841  [XXV.,  1010], 
I  fatl  quoted  were  repeated,  and 
Ibe  case  of  a  suit  for  the  use 
rf  land  which  tbe  United  States, 
B  a(  title,  hMl,  Ihfottrii  Ita  Indian 
V^M  afcc*  poandm  at  and  wioe  held,  by 
IWB  ^rf  s^nst  Ibe  will  of  the  rightful  owner. 
ir  k  a*  proper  thai  tbe  UnHed  Stotea  should 
Atw  *«M*el>«aio  beaoedla  such  a  case  as 
^  yarkAe  paHey  raqotna  thai  It  should  n 


^^  uMiBiliiM  <m  whkh  it  may 


proceed- 
bemaiO' 


n  considerations 


shall  be  enforced;  none  of  which  can  be  done 
If  the  dtizen  has  an  absolute  right  to  maintain 
the  action. 

If  the  plaindfl  la  entitled  to  judgment,  it  can 
only  be  upon  th^  ground  that  the  United  States 
are  not  a  party  to  the  record,  and  have  no  such 
relation  to  the  action  that  their  possession  of 
land  demanded  will  prevent  Judgment 
against  the  defendants  of  record.  If  those  de- 
fendants alone  are  to  be  held  to  be  parties  or 
interested,  the  plaintiff  is  entitled,  as  of  right, 
to  immediate  execution  as  well  as  to  judgment; 
and  tbe  court  hu  no  discretion  to  stay  ai 

cutlon  between  private  parties  or '■"-- 

-'  the  interests  of  tbe  public. 

To  maintain  this  action,  independently  of  any 
legislation  br  Congress,  is  to  declare  that  tbe 
exemption  of  the  Imlted  States  from  being  im- 

Iileaded  without  their  consent  does  not  embrace 
ands  held  by  a  disputed  title;  to  defeat  the  eX' 
emption  from  Judicial  process  in  the  very  cases 
in  which  It  is  of  Uie  utmost  importance  to  the 
public  that  it  should  benpheld;  and  to  compel 
the  United  Stales  to  submit  to  the  detennina- 
of  courts  and  Juries,  tbe  validity  of  their 
to  any  land  lield  and  used  for  military, 
naval,  commercial,  revenue  or  police  purposes. 
The  decision  of  this  court,  and  tbe  reasoning 
of  the  several  Judges  in  the  case  of  CAi$hoim  v. 
ChiOTffia,  2  Dall.,ll8,  in  which  a  majority  of 
the  court  held  that,  under  the  Constitution,  as 
originally  adopted,  a  suit  could  be  maintained 
in  this  court  against  a  State,  by  a  citizen  of  an- 
other State,  do  not  appear  to  us  to  furnish  much 
aid  in  the  determination  of  this  case,  for  sever- 
isons:  1.  Bach  of  tbe  Judges  who  mentionet* 
the  subject  declined  to  affirm  that  the  United 
Slates  could  be  sued.  3  Dall..  480,  466,  478. 
2.  The  decision  was  based  on  a  construction  of 
the  words  of  tbe  Constitution,  conferring  Juris- 
diction of  suits  between  "a  State  and  dtlzcnsof 
another  State."  8.  That  construction  was  set 
aside  by  the  11th  Amendment  of  the  Constitu- 
tion, which  declares  that  "The  judicial  power 
of  tbe  United  States  shall  not  oe  construed  to 
extend  to  anr  suit  in  law  or  equity* commenced 
or  proaecutea  against  one  of  tlie  United  States 
by  citizens  of  another  State,  or  by  dtizcns  or 
subjects  of  any  foreign  State."  2  Dall, ,  480,  n.,- 
noUingtiBorth  v.  VirmtUa.  8  Dall.,  878. 

In  those  casesin  which  judgments  have  since 
been  rendered  by  this  court  against  individuals, 
concerning  money  or  property  Id  which  a  State 
bad  an  Interest,  dther  the  moneT  was  in  the 

Sraonal  poBsession  of  the  defendants  and  not 
the  poesesslnn  of  the  Slate,  or  the  suit  was  to 
reslraiu  the  defendants  by  injunction,  from  do- 
ing acts  In  violation  of  the  Constitution  of  the 
United  Slates.  Within  one  or  both  of  these 
classes  fall  the  cases  of  U.S.  v.  iV(«r*,0  Cranch, 
115;  OsAom  V.  Bank,  9  Wheat.,  788:  DarU  v. 
Omy,  16  WaU..  308  [88  U.  8..  XXI.,  44'n;  and 
Board  of  Liquidations.  MeComb,  93  U.  9.,  581 
[XXIII.,  628]. 

In  U.  8.  v.i>for« [sunm], in  which  a  writof 
mandamiu  was  ordered  to  a  District  Court  of 
tbe  United  Stales  sitliog  in  admiralty  to  issue 
an  attachment  against  tbe  executrices  of  David 
Bitteidtouse  to  enforce  obedience  to  a  decree  of 
that  court  for  the  payment  of  money  (although 
Rlttenhouse  had  been  Treasurer  of  the  State  of 
Pennsvlvanlo,  and  the  Legislature  of  that  State 
had  dlncted  its  Attomey-Qeneral  to  sue  the 
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executrices  for  the  recoveryof  the  money  .and  lite 
Oovemor  toprotect  tbem  ag&inst  any  process  of 
the  Federal  Courta).  the  iudement  of  Uiis  court, 
as  stated  by  OiiitJ  Juiiite,  l&a»hal\.  went  upon 
the  ground  that  it  was  apparent  thatRittenhonse 
held  the  money  in  his  own  right,  and  that "  The 
EuU  was  not  instituted  against  the  State  or 
its  Treasurer,  but  against  the  execulrices  of 
David  Rittenliouse,  for  the  proceeds  of  a  vessel 
condemned  in  the  Court  ot  Admiralty,  which 
wereadmittedto  beiotheirpossessiott.  Ifihese 
proceeds  had  been  the  actual  property  of  Penn- 
svlvaiiia,  however  wrongfully  acquired,  the  dis- 
closure of  that  fact  would  have  presented  a  case 
on  which  it  is  Dunecessan' togive  an  opinion; 
but  it  certainly  can  never  be  alleged  that  a  mere 
siigijestion  of  title  in  a  Slate  to  property,  in  pos- 
»iC3»ion  of  an  individual,  must  arrest  (he  pro- 
ceedings of  the  court,  and  prevent  their  looking 
into  the  suggestion;  and  esamining  the  validity 
of  ihe  title.  "^  The  C7.i(f  JiiHiu  Mated  the  coc- 
(lu6ion  of  the  court  as  follows;  "  Since,  then, 
the  Stale  of  Pennsylvania  had  neither  posses- 
tiiou  of  nor  right  to  the  property  on  which  the 
Eeutencc  of  the  District  Court  was  pronounced, 
and  since  the  suit  was  neither  commenced 


that  nmcDdtnent  of  the  ConetitutioQ  which  has 
bcei)  cited;  and,  couEequently,  the  State  of 
PcuQsylvania  can  possess  no  constitutional  right 
to  resist  the  legal  process  which  may  be  directed 

in  this  cause. 

The  Chi^  Juitiee  thus  carefully  avoided  ei- 
prea^g  an  opinion  upon  a  case  in  which  the 

money  sueil  for  was  In  the  possession  of  the 
State,  or  "(hcactualpropertyof  the  State,  how- 
ever wronrfuUy  acquired;  and  bis  remark 
upon  the  eiuect  of  a  mere  suggestion  of  title  in 
the  Stale  in  a  suit  to  recover  "  property  in  pos- 
session of  an  Individual " — as  well  as  his  similar 
remark  in  OjAorn  v.  ftirt*,B  Wheat.,738, 870,  as 
to  the  effect  of  a  suggestion  of  title  in  a  foreign 
Sovpreiffn  under  like  circumstances — can  have 
[244]  ng  appheation  where  it  is  in  due  form  pleaded  or 
suggested  and  satisfactorily  proved  or  admitted, 
that  the  property  is  in  the  possession  of  the  State 
or  the  Sovereign,  under  claim  and  color  of  title, 
though  that  possession  is  necessarily  held  in  its 
behalf  by  its  officers  or  servants — as  uppears  by 
his  own  judgment  in  the  case  of  T/ie  Exfliant;e, 
as  well  as  bv  the  cases  in  Ihe  Court  of  Exchequer 
before  eitea. 

In  Otiorn  v.  Bank.  9  Wheat.,788,  Ihe  bill  was 
ori||inally  filed  by  the  Bank  ot  the  United  States 
against  the  Auditor  of  the  Stale  of  Ohio  and  a 
collector  employed  by  him,  to  prevent  Ihem  from 
levying  a  tax  imposed  by  the  Legislature  of  that 
State,  in  violation  of  the  Constitution  of  the 
United  States,  upon  the  property  of  the  bank; 
and  they,  after  the  service  of  Uie  subptena,  forci- 

>  the 

h  no- 
tice of  these  facts,  and  kept  it  apart  from  other 
money  belonging  to  the  State,  so  that,  in  the 
view  taken  by  the  court,  it  had  never  come  into 
the  possession  of  the  Stale,  but  could  have  been 
recovered  from  the  Trea-surer  in  an  action  of 
detinue.  9  Wheat.,  883-^36, 854,  8S6.  By  an 
amendment  of  the  bill  the  Tnwsurer  was  made 
n  defendant.  Such  were  the  facts  upon  which 
the  court.by  one  of  Chief  JutUee  Manaall'a  most 
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defendanta  to  restore  the  money,  and  held  that 
the  fact  that  the  State  was  not  and  could  not 
be,  without  its  consent,  made  a  defendant,  af- 
forded no  objection  to  granting  such  relief. 

The  dictum  of  the  learned  Justice  who  deliv- 
ered the  opinion  in  i>aii>  v.  Oral/  [tapra],  that 
in  Otbom  v.  Bank  it  was  decided  that,  in  cases 
in  which  a  Slate  is  concerned,  "  That  it  cannot 
be  made  a  party,  is  a  sufQcient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  Ihe  officers  of  the  State  in  all  re- 
spects as  if  the  State  were  a  party  to  the  rec- 
ord," overstates  the  decision  in  Oibom'i  Cam/ 
goes  be;^ond  what  was  ret^uired  for  the  decision 
of  Davis  V.  Orav,  in  which  the  object  of  the 
suit  and  the  whole  effect  of  the  decree,  were  to 
prevent  the  Qovemorand  the  Conunisdonerof 
the  General  Land-Office  of  the  SUte  of  Texas 
from  signing  patents  for  lands  of  which  the  \ 
plaintiff  hail  the  title  under  a  previous  grant 
I'rora  the  State;  and,  as  the  State  cannot  hold 
money  or  property  otherwise  than  by  its  officen 
and8gents,woulcf,  if  understood  as  laying  down 
a  universal  rule,  practically  nullify  the  llth 
Amendment  of  the  Constitution, 

In  Board  of  lAquidati<m  v.  MeComlb,  63  D.8., 
5S1  [XXIU.,  633],  in  which  an Iniuaction  was 
granted  to  restrain  the  board  of  liquidadoD, 
consisting  of  the  Governor  and  other  ofBcerSjOf 
the  Slate  of  Louisiana, from  issuing  or  uslng.iji 
violation  of  a  previous  contract  of  the  Slate 
with  the  plaintiff,  bonds  of  the  State  in  their 
hands,  the  court  said  that  the  objections  to  pro- 
ceeding by  injunction  were:  "First,  that  it  is,  in. 
effect,  proceeding  against  the  State  itself;  and, 
secondly,  that  it  interferes  with  the  official  dis- 
cretion vested  In  the  officers.  It  Is  conceded 
that  neither  of  these  things  can  be  done.  A 
State,  without  its  coosent,  cannot  besued  by  an 
individual;  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  officers,  in 
matters  belonging  to  the  proper  jurisdiction  of 
the  latter,"  Anif  the  ground  upon  which  the 
bill  in  that  case,  as  well  as  in  the  previous  cases 
of  Oabom  v.  Bank  and  Davi*  v.  vraj,  was  sus- 
tained, was  defined  to  be,  that  when  a  plain  of- 
ficial duty,  requiring  no  exercise  of  discretion, 
is  threatened  to  be  violated  by  some  positive  of- 
ficial act,  any  person  who  wul  sustain  personal 
injury  thereby,  for  which  adequate  compensa- 
tion cannot  be  bad  at  law,  may  have  an  injunc- 
tion to  prevent  it,  notwithstanding  the  officer 
pleads  the  authority  of  an  unconstitutional  and, 
therefore,  void  law  for  the  violation  of  his  duty. 

The  case  of  Georgia  v.  Madrazo,  1  Pet.,  110, 
does  not  appear  to  us  to  have  any  important 
bearing,  except  as  tending  to  illustrate  the  dis- 
tinction between  the  possession  of  the  Stale  by 
ita  agents,  and  the  poBscssIon  of  the  agents  in 
their  own  right.  Thedecision  was,  that  where 
negro  slaves  were  illegally  taken  from  Ihe  owner 
on  the  high  seas,  and  afterwards  sold  to  a. 
stranger, who, without  the  ijrivity  of  the  owner, 
imported  them  into  the  United  Stales  in  viola- 
tion of  tiie  Act  of  Congress  of  March  2,  1807, 
ch.  22,  and  they  were  here  seized  by  an  officer 
of  the  customs  of  the  United  States,  and  de- 
hvered  to  an  agent  appointed  by  the  OoTemor 
ot  the  State  of  Georgia  in  conformity  with  the 
Act  of  Congress,  and  some  of  them  sold  by 
order  of  the  Qoremor  of  the  State,  and  the 

toe  u.  s. 


Uhtted  Stateb  t,  Lkk. 


»«^  ottabMd  mt  Uw  aak  was,  Id  the  words  of 
(^tfJittUt*  MwvhaQ.'-unuUj  in  tbeTreamiry 
'tf  Ike  Stole,  mixed  apirilhlu  genera]  funds, 
wd  ike  nM  of  tbe  dkTes  remained  in  the  bands 
*t  th*  agent  of  Ibe  State.  "  in  poagefision  of  the 
&«aBvail."alibelin  admiraltj  bytheowner 
ID  iHOTtr  posMadoD  of  the  monej  and  alavea, 
mnad)  aot  Ivooj^t  against  the  Stale  by  name, 
>■«  -f  ■«"—  the  OoTenor  in  his  official  capacity, 
wa*  a  tail  against  the  State  and,  therefore,  oj 
iMane  ot  tbe  Ilth  Amendment  of  the  Constitu- 
las.  eoald  not  be  maintsined.  See,  hIbo.  Ei 
fvu  Mmiram>.  7  Pet..  fl3T. 

la  ikr  caae.  on  wtiicfa  the  plaintiff  principally 
idfate*Jfc^v.JfCTuM,9Cranch,ll,iQwhicli 
>  CSmiit  Coon  o£  Uw  Cnited  Stales,  and  this 
^»t  om  writ  of  error,  gave  Judgment  for  the 
riuofl.  in  an  action  of  ejectment  for  land  held 
*■■  ;ac  dirlendanta  as  officers  and  uoder  the  au- 
&4iTT  of  the  t'nited  States,  the  full  statement 
i  tk^  poaiiioa,  in  tbe  bill  of  exceptions,  on 
MR  13  o€  the  report,  clearly  shows  that  the 
Im:  Aai  thcT  so  tteld  the  land  was  not  set  up 
A  erf^ae,  except  as  supplemental  to  the  posi- 
rru  Ikal  tbe  kRal  title  to  the  land  was  in  the 
'  cMd  tStal^:  and  it  does  not  appear  to  have 
w-s  ■■iiibiiiiil  in  af^nment.  hooblection  to 
•^  TXficte  of  jnrisdx^don  was  made  bj  the  de- 
VuImu  ur  tn-  tbe  United  States,  or  noticed  by 
Or  -mn.  That  tbe  coon  understood  the  Unit- 
•i  '•»mm  U>  dmre  »  decision  upon  tlie  merits,  is 
t-:ka.  ap^aieol  from  Chief  JtiitUe  Hanhall's 
v-sawjunnrda  the  close  of  the  opinion,  "The 
^h.  •onamlT'tbepropertyof  tbcplaintiffbe- 
!m  ad  the  Called  States  cannot  have  intended 
■  >vrl*c  him  of  it  by  violence  and  without 
'■vfiamopo,"  Bad  the  deciMon  covered  the 
.  .r<kBi  of  yariadinion.  the  C! i^JiittifewoMM 
:vOt  kave  amiUed  to  refer  to  it  in  <iilmm  v. 
M  a.  alKve  Mated. 

1»  Suvrr.  Jaelaen.  13  Pel..  4»S.  In  Broten 
•  =r.»rJlHow.,3«sr«2C.F.,i.VI.,1251.  and 
s  "^r  T.  ifi-D'wtll.  a  Wall.,  383  [73  U.  S.. 
IV  ill ,  *«S1.  which  were  al»o  actions  of  ejecl- 
b-&:  ■!  iiuM  (ifflcrrs  of  the  United  Stales,  the 

i'  -M  f  ta  were  to  favor  of  Uie  ilcfendants  on 
'^  ^Rita.  ^  auKgcrtion  that  the  United  States 
*-^*  mi  iBOcmiMibit  the  action  could  not  be 
~-»'-  -— *  «a*  made  by  counwl  or  passed  upon 
•■■_  uji  n  tirt.  acd  that  the  court  has  not bither- 


it  »  r.-  i*«-at  indcments. 
U-.W™-*ol  n*.Si>rn.7Wall.,  153  [74  U. 

*  IIX.I9].  the  cnon  said:  "  It  is  a  familiar 
i^r^"-t  fjM-caicnmun  law,  thai  Uie  Sovereign 
^^sr:  le  ■oad  In  his  own  courts  ivithoul  his 
-■nt.  Tbr  ilorlrinc  reMs  upon  reasons  of 
;  -lu  p'<»-  .'  i^e  inconvenience  and  danger 
*^1  wootJ  f'>Il(nrftomai)jdifrercnt  rule.  It 

•  '■'vaa  tkal  the  pablicnervice  would  behin- 
'o;  ^a  Ik*  public  Bfety  endangered,  if  the 
'^mi  ■■tknrlly  could  be  subjected  losultat 

F  of  rrnjr  citiam  and.  consequently, 

'he  (Me  and  lUspotition  of  iLe 

I   tor  the  proper  ad  ministration 

HM.  Tbe  exemption  from  direct 

^,  without  exception.    This  doc- 

junoa  law  U  njuollv  applicable 

I  antkedty  of  Ibe  'Nation,  1 

**^T  cannot  be  lobjected  lo 

law  or  in  etjuity  without 

■mt*  a^H^u.  ama  vsoever  loatitules  inch  pro- 


t»<  "iMii      Tbff  ca 


ity  of  some  Act  of  Congress.  Such  is  the  Ian- 
guage  of  this  court  in  u.  S.  v.  Clarke,  8  Pet.. 
444.  Tbe  same  exemption  from  judicial  proc- 
ess extends  to  (he  property  of  the  United  Siatee, 
and  for  the  same  reasons.  As  Justly  observed 
by  the  learned  Judge  who  tried  this  case,  there 
Is  no  distinction  between  suits  agnlnst  the  Gov- 
ernment  directly,  and  suits  against  its  property." 
In  the  case  of  m;  Datie,  10  Wall.,  15  [77  U. 
XIX.,  875],  the  court,  staling  the  doctrine 


"No  suit  in  rem  can  be  maintained  against  the 
property  of  the  United  States  when  It  would  be 
necessary  to  take  such  proper^  out  of  the  pos- 
session of  the  Government  by  any  writ  or  proc- 
ess of  the  court;"  and  in  discuKsing  the  quea- 


tects  theproperty  from  the  process  of  the  court, 
said:  "We  are  speaking  now  of  a  possession 
which  can  only  be  changed  under  process  of  the 
court,  by  bringing  tbe  officer  of  mo  court  into 
collision  with  the  officer  of  the  Qovernment,  if 
the  latter  should  cbooec  to  resist.  The  poBsession 
of  the  Goremmenlcanooiyexist  through  some 
of  its  officers,  using  that  phrase  In  the  sense  of 
any  person  charKedon  behalf  of  the  Government  ,_,ai 
with  the  control  of  Ihe  property,  coupled  with  t***l 
its  actual  possession,  Thls,we  think,  is  a  suffi- 
ciently libersl  definition  of  theposseseion  of  the 
property  by  tbe  Government  to  prevent  any  un- 
deemly  cor^ict  between  the  court  and  the  other 
departments  of  the  Government,  and  which  is 
consistent  with  the  principle  which  exempis  tbe 
Qovenunent  from  suit  and  its  posseseion  from 
disturbance,  by  virtue  of  Judicial  process." 

In  The  Siren,  a  claim  for  damages  against  a 
prize  ship,  for  n  collision  on  lier  way  from  the 
place  of  capture  to  the  port  of  adiudicalion.was 
allowed  out  of  Ihc  proceeds  of  lier  sale  upon 
condemnation,  because  the  Government  was  the 
actor  in  the  suit  (o  hove  her  condemned.  In  Tfte 
Diint.a  claim  was  allowed  for  .salvage  of  gooda 
belonging  to  tlie  United  Stntes  in  the  luiiids  of 
the  maiiter  of  a  private  vessel  os  a  common  car- 
rier, because  his  possession  was  not  the  posses- 
sion of  tbe  United  Slates,  and  the  Uniled  t^lotes 
could  only  obtain  the  good.i  bv  coming  into 
courtasclaimaDtHndactor,  Each  of  those  cuses, 
as  was  pointed  o-il  in  0'»e  v.  TtrMl,  II  Wall., 
IBO,  201  [78U.S.,  XX.,  184],  was  decided  upon 
Ibe  ground  that  "The  Govemment  came  into 
court  of  its  own  volition  to  assert  its  cluim  to 
the  property,  and  could  only  do  so  on  condition 
of  rccognizinff  the  superior  rights  of  others." 

In  Carrv.  U.  S.,08  U.S.,438  [XXV.,  20i(i.  in 
which  it  was  decided  that  judgments  in  eject* 
ment  agalnstofficcrsof  IheUovemmeot,  in  pos- 
session in  its  behalf,  of  lands  held  for  a  murine 
hospital.did  noUiind  norentop  theUnited  Slates, 
it  was  said,  in  the  opinion  of  the  court:  "We 
consider  it  to  be  a  iundamcntal  principle  that 
llie  Government  cannot  be  sued  except  by  its 
own  coiuient;  and  certainly  no  Blate  can  pass  a 
law  which  would  have  any  validity,  for  making 
ihu  Government  suable  in  its  courts.  It  Is  con- 
coded  in  T/ie  fUren  [tupra],  and  In  The  Bant 
[*u;>riT],  that, without  an  Act  of  Congreas  no  di- 
rect proceeding  can  be  instituted  against  the 
GovcmmcDt  or  its  propcrtv.  And  In  the  latter 
case  it  is  justly  oWrved  thai  thepoawMloii 
of  the  Government  can  only  exist  through  it» 
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dnpsmiE  CouBT  of  the  UirrrED  Statbb. 


9e  of  any  per- 
rnment  with 

the  control  of  the  proper^,  coupled  with  actual 
posseauoQ.'  If  a  proceeding  would  He  againat 
[249]  the  officers  as  indinduala,  in  tne  case  of  a  marine 
hospital,  ii  might  be  instituted  nith  equal  fa- 
dlity  and  right  in  reference  to  a  postorace  or  a 
cuatom-house,  a  prison  or  a  fortlH cation.  la 
some  cases  (pernapa  it  was  bo  in  the  present 
case)  it  might  not  be  apparent  until  after  suit 
brought  that  the  possesion  attempted  to  be  as- 
sailed was  tliat  of  the  GoTemment;  but  when 
this  is  made  apparent  by  the  pleadings,  or  the 
proofs,  the  jurisdiction  of  the  court  ought  to 
cease.  Otherwise,  the  Qovemment  could  al- 
ways be  compelled  to  come  into  court,  and  liti- 
gate with  private  parties  in  defense  of  its  proii- 
erty." 

The  view  on  which  this  court  appears  to  nave 
constantly  acted,  which  reconciles  all  its  decit- 
ions  and  is  in  accord  witli  the  English  author- 
ities, la  ihis:  the  objection  to  the  exercise  of 
jurisdiction  over  the  Sovereign  or  his  properly. 
In  an  action  in  which  he  is  not  a  party  to  the 
record,  isin  thenature  oi  a  persona]  objection, 
whicli,  if  not  suggMied  by  Uie  Severely,  may 
be  presumed  not  to  be  intended  to  be  msisted 
upon.  It  ejectment  is  brought  by  one  citizen 
against  another,  the  court  pnina/oinV  has  ju- 
rSdiction  of  the  subject-matter  and  of  the  par- 
ties; and,  if  no  objection  is  interposed  in  behalf 
of  the  Sovereign,  proceeds  to  Judgment  between 
the  parties  before  it.  If  the  property  Is  in  the 
possession  of  the  defendants  and  not  of  the  Sov- 
ereign, an  Informal  suggestion  that  it  belongs  to 
the  Sovereign.  wiU  not  defeat  the  action.  But 
if  tlie  Sovereign,  in  proper  form  and  by  suffi- 
cient proof,  malieB  known  to  the  court  that  he 
insists  upon  bis  exemption  from  suit,  and  that 
the  property  sued  for  is  held  by  the  nominal 
defendants  exclusively  for  him  and  on  his  be- 
half, as  public  property,  the  right  of  the  plaint- 
iff to  prosecute  the  suit,  and  the  authority  of  the 
court  to  exercise  jurisdiction  over  it  cease,,  and 
all  further  proceedings  must  be  at^ed. 

In  ilio  ca.so  at  bar,  the  United  State.s  inter- 
pOBcdin  the  most  solemn  and  appropriate  man- 
ner. The  Attorney-General,  before  the  trial, 
following  the  course  approved  by  this  court  in 
the  case  of  The  Exchange,  and  by  the  Court  of 
Kxchcouerin  the  case  of  Doe  v,  lioe,  and  other 


the  Gnvornraent  of  the  United  States,  with  the 
control  of  the  property,  and  who  are  in  the  act- 
ual possession  thereof,  as  public  property  of  the 
IISOI  I'ulted  Bwtes  for  public  uaea,  in  the  exerciseof 
their  sovereign  and  constitutional  powers,  as  a 
nillllary  station,  and  aa  a  national  cemetery  es- 
lubllMhcd  for  the  burial  of  deceased  soldiersand 
willorM,  known  as  the  Arlington  Cemetety,  and 
for  war,  military,  charitable  and  educational 
purpoHcH,  as  set  forth  in  the  certificate  of  sale 
of  Ifiu  land  for  non-payment  of  direct  laxea,  law- 
fully HH<<rwod  thereon,  a  copy  of  which  is  an- 
Iiextil  to  the  suggestion,  wherefore,  without 
Nlilinillttngthc  rights  of  the  Government  of  the 
llnllinl  Strttiii  to  the  jurisdiction  of  the  court, 
bill  InHlHllug  that  the  court  has  no  jurisdiction 
IH 


ceedings  be  stayed  and  dlsmiased,  and  for  such 
other  Older  as  mav  be  proper.  The  plaintiff, 
by  demurrinK  to  Uiia  suggestion,  admitted  the 
truth  of  the  tacts  stated  by  the  Attomey-Gen- 

After  these  facts  bad  been  thus  formally 
brought  to  the  notice  of  the  court  bv  the  chief 
law  officer  of  the  United  States,  and  had  been 
admitted  bv  the  plaintiff, we  are  of  opinion,  that 
the  court  had  no  authority  to  proceed  to  trial 
and  Judgment;  because  the  suit,  which  liad  been 
commenced  against  the  individual  defcndsnls. 
was  thenceforth  prosecuted  against  Uie  United 
States;  becauselnejeotment,  asin  othcractlaoa 
at  law,  a  court  has  no  authority  to  render  a 
judgment  on  which  It  lias  no  power  to  issue  ex- 
ecution; because,  aa  was  directly  adjudeed  in 
Carr  v.  U.S.  [mtpra],  above  citod, no Jui^ment 
Bgaiiir.t  the  defendants  can  bind  or  estop  the 
Lnited  Stated;  because  the  pos.ve.sslon  of  the  de- 
fendants ia,  in  fact  and  in  law.  the  pos.%«sion 
of  the  United  States,  and  the  defendants  may 
at  any  moment  be  displaced  and  removed  by 
the  Executive,  and  other  custodians  appointed 
andinstallcd  in  their  stead;  because  to  issue  an 
execution  against  them  would  be  to  issue  an  ex- 
ecution against  the  United  States,  and  to  turn 
the  Unitea  States  out  of  possession  of  land  held 
by  the  United  States,  under  claim  of  title  and 
color  of  right  for  public  purposes;  and  because 
to  maintain  a  suit  wbicli  has  tliat  object  and 
that  result,  is  to  violate  the  fundamental  princi- 
ple, that  the  Sovereign  cannot  be  sued  without 
Its  consent,  and  to  encroach  upon  the  powers  in- 
trusted by  the  Constitution  to  the  Legislative 
and  Executive  Departments  of  the  Government. 

The  court  having  no  authority  to  proceed 
with  the  suit,  the  judgment  afterwards  rendered 
for  the  plaintiff  was  erroneous.  The  Unit«d 
States,  having  the  right  to  interpose,  and  having 
iuterposed  in  due  form,  hod  an  equal  right  to 
sue  out  a  writ  of  error  to  make  their  interposi- 
tion effectual.  This  is  plainly  shown  by  the 
case  of  TJie  Exchange,  7  Cranch,  120, 147,  beforo 
cited.  It  follows  that,  upon  the  writ  of  error 
sued  out  bv  the  United  States,  the  judgment  be- 
low should  be  reversed,  and  the  case  remanded 
with  directions  to  set  aside  tlie  verdict  and  to 
dismL'is  the  action. 

Aa  to  Kaufman  and  Strong,  the  court  erred 
in  compelling  them  to  proceed  to  trial  after  the 
interposition  of  the  United  States;  and  in  de- 
clining to  instruct  the  Jury,  as  tUey  requested, 
that  if  the  United  States,  through  their  o1Iicer..-i 
and  agents  charged  with  the  control  of  the  .same, 
were  in  the  possession  of  the  property  in  rou- 
Iroversy,  using  it  as  a  national  ccmcten"  for  tlie 
burial  of  deceased  soldiers,  and  as  a  fort  antl 
military  reservation,  claiming  title  under  the 
certificate  of  sale  proved  in  the  case,  and  the 
defendants  occupiea  the  same  only  as  sucb  oOl  - 
cers  and  agents,  in  obedience  to  orders  of  the 
WarDepartmentof  the  United  States,  and  mak- 
ing no  claim  of  right  to  the  title  or  posseasion, 
except  as  such  oracem.  the  verdict  must  l>e  for 
the  defendants.  Judgment  of  reversal  should. 
therefore,  also  be  entCTed  upon  the  writ  of  *rror 
sued  out  bv  them. 

Being  of  opinion,  for  the  reamns  above  set 
forth,  that  the  question  of  the  validity  of  the 
title,  under  which  the  United  States,  through 

IOC  r.  fi. 
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Atf  ^iocn  aad  agentB,  hold  the  land,  cannot 
fe  iriBd  aad  ddcrmiiKd  in  tl)i>  action,  we  of 
m««  upfCM  DO  opinion  upon  that  biaDCb  of 


ffc<  wc r. 8-, im. IS, ns : u> v. b-jolm,  la. 


MaBT  E.  KIBK,  Widow  of  R  H.  Paitkitb, 
rmi— ill,  aod  Xatunl  Tutrix  of  Effie  Hat 

WTLLUH  LYND  rr  al 
(Sae  B.  C„  IS  Otto.  8U4U:} 


i  H.  I^rteiir  and  ChriBto]dier  N.  Pas- 

'      ~ '     'a   1809,  a   cotton  prew  and 

il  Id  New  Orleans.     TbcT  re- 

jon  of  this  pniperty  until  the 

Xvvmibrr,  1888,  when  it  wasneized 
:MM)n  by  the  offlcefs  of  the  United 
^na.  fcr  h^rtng  bnn  employed  in  the  Confed- 
*Hr  wv^ice,  in  aid  of  the  InsunectiOD  axainet 


■  la 


^^ 


a  axainet 
t  of  Con- 
August,  1861.  Pro- 
Ihe  Circuit  Court  of  the 
for  the  ooflication  aod  condem- 
_  iwopCTly  thus  seiied,  and  a  decree 
fai  DBcember.  1809,  which  was  fol- 


D  1ST4,  above 
tmlt.    He  left  six  children 

_     ,  „_ .T  of  Ibe  three  younger  chil- 

■  IW  lU*  biU  wUbout  Joining  (he  childTcQ 
^  iftf  MMTteite.  8be  dsinu  an  undivided 
v9  pan  of  thir  propatj  for  them,  and  an 
>-nH  f(DM  tb«  dfalh  of  Paateur,  of  fruits  and 
>  fa«^  lite  appeike*,  who  hoM  under 

ined  a  dcmsmr  and  entered 
tbe  bID  ;  whereupon  the 
'  to  tbia  court. 

and  WiOiam  Seed 


M-  **!  ;*  rirf—  •»-"-  ■*-" '  "■-  -[^- 

^  ^«V    iMalliiii  iB  lUt  cate  li,  whether 
'    ~  il    pfoptrty   coodeouied 
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ISHtat. 
e,  or  only  an 


^■'wU*  TW  Act  Dnvldei  that,  if  during 
r  ■  ^^^v^i^  a^rfaM  IM  OoTsnment  of  the 
'md  »mm.  ^ktf  tW  Preridcat  baa  declared 
^  >ov^M^M  ttai  Ik  lawi  of  the  Cnit«d 
te  B  Onk.  r.  B..  Book  IT. 


Staler  ue  onxwed,  ud  the  ezecatlon  thereof 
obstructed  by  combinations  too  poweiful  lo  be 
■uppreued  by  the  oidbuuy  coune  of  ludldal 
proceedings,  or  by  the  power  vested  in  the  mar- 
shals by  law,  any  person  shall  purchase  ot  ac- 
quire, sell  or  ^ve,  any  property  with  intent  to 
useoremploy  the  same,  or  suffer  the  same  to  be 
used  or  employed.  In  aiding,  abetting  or  pro- 
moting such  insunectlon  or  resistance  lo  the 
laws,  or  any  person  engaged  therein  ;  or  if  any 
person,  being  the  owner  of  any  such  property, 
shall  knowingly  use  or  employ  or  consent  lo 
the  use  or  emj^oyment  of  tbe  same,  as  afore- 
said, all  such  property  shall  be  lawful  subject  of 
capture  and  prize  whererer  found,  and  Uie 
President  may  cause  thesame  to  be  seized,  con- 
fiscated and  condemned.  Provision  la  then 
made  for  judicial  proceedingsof  condemnation 
In  the  courts  of  the  United  States.  Tbe  seizure 
and  condemnation  in  the  present  case  were  be- 
cause tbe  proptert  V  had  been  used  and  employed, 
with  the  knowleage  and  consent  of  the  owner, 
in  aid  of  the  influrrection. 

Express  authority  Is  vested  In  Congress  by 
the  Constitution  to  "make  rules  conceming 
captures  on  land  and  water."  Art.  I.,  sec.  8. 
The  statute  now  in  question  is  manifestly  an 
exercise  of  that  power.  As  was  said  by  Mr. 
Juttiee  Strong  in  Milier  v.  U.  8..  11  WalL,  808 
'"8  U.  B.,  XX..  145],  '■  It  Imposed  no  penalty. 

declared  nothing  unlawful.  It  was  aimed  ex- 
. .  usively  at  the  secure  and  conflscatlon  of  prop- 
erty usedtoaid,  abet  and  promote  the  rebellion, 
then  a  war.  or  to  maintain  the  war  against  the 
govemment.  It  treated  tbe  property  as  the 
guilty  subject."  All  private  property  used  or 
inteoded  to  be  used  in  aid  of  an  insurrection, 
with  tbe  knowledge  or  consent  of  the  owner,  is 
nuulethe  lawful  subject  of  capture  and  judidal 
condemnation  ;  and  Uifa,  not  to  punish  Ibe 
owner  for  any  crime,  but  to  weaken  the  Insur- 
reclloa.  Tbe  offense  for  which  the  condemna- 
tion may  be  decreed  la  one  that  inheres  In  the 
property  itself,  and  grows  out  of  the  fact  that 
the  property  has  bewme  or  la  Intended  to  be- 
come, with  the  approval  of  it«  owner,  an  instru- 
ment for  the  promoUon  of  the  ends  of  the  In- 
BUTTecHoa.  To  Justify  a  judicial  seutence  of 
condemnation,  tbe  consent  of  tbe  owner  to  the 
boelUe  use  of  his  property  must  be  proven;  but 
it  it  be  proven  conaemnatlon  is  decreed,  not 
because  the  owner  baa  subjected  himself  to 


conaequenoea.  The  propertv  is  the  offending 
thing,  and  condetnnatlon  Is  decreed  because  its 
owner  has  voluntarily  allowed  It  to  become  In- 
volved In  Uie  offense. 

In  war,  the  capture  of  properij  In  the  hands 
of  tbe  enemy,  used  or  intended  to  be  used  for 
hostile  purpows,  ia  allowed  by  all  civilized  Na- 
tions, and  thlcL  whether  the  owner^ip  be  public 
or  private.  The  title  to  movable  property  in 
hostile  use,  captured  on  land,  passes  to  the  cap- 
tor as  soon  as  toe  capture  k  complete  ;  thatisto 
say,  as  soon  as  the  property  is  reduced  to  Arm 
poasesBion.  The  aDsolute  title  to  immovable 
public  property,  owned  by  the  enemy,  does  not 
MM  untn  the  war  ts  aided  and  peace  restored. 
Tlien,  unleM  prorWon  ia  nude  to  the  contrary 
by  the  Treaty  of  Peace  or  otherwise,  the  own- 
enhip  Is  chuiged  If  the  conquest  Is  complete. 
In  regulating  the  capture  of  private  property, 
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devoted  to  the  use  of  ui  luBurrection  against  tbe 
autboritr  of  tbe  United  States,  Congress  has 
piovjdea  for  a  jodidal  inquiiy  into  the  facts  and 
aseotence  of  condemnation, before  title  con  pass 
out  of  the  owner.  When  tbe  inquirjiabadand 
the  neceasBi?  Benl«QC«  pronounced  bj  the  ap- 
propriate judicial  tribunal,  the  title  passes,  by 
resBon  of  the  capture  or  conquest,  tne  lawful- 
ness of  which  has  been  eatablished  in  an  adver- 
sarr  proceeding  against  the  property  seized 
under  the  dincBon  of  the  President,  and  sub- 
jected to  the  Jurisdiction  of  (he  court  designated 
aj  law  for  that  purpose.  The  title  acquired  by 
the  purchaser  in  this  case  was  of  that  kind.  The 
property  bought  bad  b«en  seized  under  the  au- 
thority of  the  statute,  as  propwty  used  in  aid  of 
an  Insurrection  against  the  Lnilcd  States,  with 
the  consent  of  Its  owner.  The  fact  of  hostile 
use  with  the  owner's  consent  was  established 
and  the  requisite  sentence  of  judicial  condem- 
nation entered.  In  this  way  the  title  of  the 
United  States  by  capture  was  perfected.  That 
title,  asagHlnstiheownerandhisheirs,  wasthe 
fee.  The  defendants  below,  who  arc  the  de- 
fendants in  error  here,  have  succeeded  to  that 
title. 

Property  captured  In  war  is  not  taken  to  pun- 
ish its  owner,  any  moie  than  the  life  of  a  soldier 
T3jg-i  slain  in  battle  is  taken  to  punish  him.  The 
property,  as  well  as  the  life,  la  taken  only  as  a 
means  of  lessening  the  warlike  strength  of  the 
enemy.  Toang  v.  U.  8.,  87  U.  S.,  89  [XXIV., 
»M1. 

Tliaf  is  here  no  auGsdon  of  pardon  and  am- 
nee^,  as  there  was  in  the  case  of  ArToitrong'* 
Fimndrp.  6  Wall.,  769 [78  U.  8.,  XVIIL,  884], 
where  it  was  held  that  the  pardon  of  the  owner, 
before  a  sentence  of  condemnation,  relieved  him 
from  the  consequences  of  his  assent  to  the  un- 
lawful use  of  bis  properiy,  so  far  as  the  United 
States  were  concemea,  and  might  to  that  extent 
be  used  as  a  bar  to  further  proceedings  in  the 
condemnation  suit.  But  In  that  case  the  pardon 
was  set  up  as  a  defense  against  the  condemna- 
tion. Here  there  Is  nothing  of  the  kind.  The 
court,  having  the  property  in  poasession  and 
proceeding  against  it,  has  docTMd  its  condem- 
nation. 6o  long  as  this  decree  stands,  It  affords 
conclusive  evidence  of  a  perfected  title  in  the 
United  Slates, br  a  lawful  capture,  judicially  as- 
certained and  determined.  To  these  proceed- 
ings, the  ancestor  of  Ibe  heirs  for  whose  benefit 
this  suit  is  prosecuted  was  In  law  a  party,  and 
,  bolhheaoathejrareboundby  thead^dicatlon. 
The  judgment  IS  one  that  cannot  be  collaterally 
impeached. 

Itistruethat,inthecaseof  Jlnn«(n>tw'«.Fl>un- 
(frir,«^ntvl,itwassaidby  Chief  JvttietChAse,  in 
the  opinion,  that  "The  statute  regarded  the  as- 
sent of  the  owner  to  the  employment  of  his 
property  in  aid  of  the  rebellion  as  an  ofTense, 
and  inflicted  forfeiture  as  a  penalty,"  but  tbis 
language  must  be  construed  in  connection  with 
tlie  facts  then  under  consideration.  There  the 
quesUonwas,  whether  the  pardoncould  be  used 
as  a  bar  to  the  pending  proceedings  for  condem- 
nation, and  the  effect  of  what  was  said  was  no 
more  than  to  apply  to  that  case  the  principle 
afterwards  announced  by  the  seme  learned 
Chief  JuUice  In  U.  !>,  v.  Biddford.  9  Wall. ,  543 
[76  U.  a,  XIX.,  792],  and  declare  that  the  law 
made  the  proof  of  pardon  of  the  owner  a  com- 
plete substitute  for  proof  that  be  gave  no  oon- 
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sent  t( 

bellion.  Tbe^ulltjcc  . 

unlawful  use  is  necessary ,to  make  the  property' 
a  subject  of  lawful  capture,  and  as  the  pardon 
was,  under  the  rule  in  Patk^onl't  Com,  equiv- 
alent to  proof  that  no  such  consent  was  given, 
the  lawfulness  of  the  capture  could  not  be  es- 
tablished and,  consequently,  as  against  the 
United  Stales,  there  must  be  a  judgment  of  ac- 
quittal. 

The  Act  of  July  IT,  1862,  ch.  99,  IS  Stat,  at 
L..  S89,  proceeds  upon  an  entirely  different 
principle.  That  was,  according  to  its  title, 
"  An  Act  to  Suppress  Insurrection,  to  Punish 
Treason  and  Rebellion,  and  to  Beizc  and  Con- 
fiscate the  Property  of  Bebels."  Its  object  was, 
not  to  authorize  the  capture  of  property  used  ut 
promote  an  iosurrection,  but  to  confiscate  the 
property  of  Iraiiors.  The  seizure  was  to  be 
made,  not  because  the  property  was  in  law  the- 
offender,  but  because  the  owners  were  engaged 
in  rebellion,  and  would  not  return  to  their  alle 

fiance  to  the  United  States.  The  object  evi- 
ently  was,  not  to  make  the  properly  a  lawful 
subject  of  capture  and  prize,  as  in  the  Act  of 
1861  [12  Blat.  at  I,.,  819],  but  to  punish  the 
owner  tor  countenancing  the  rebellion.  This 
distinction  is  reco^ized  In  all  the  cases  whtre 
the  matter  has  received  consideration.  The  Jus- 
tices who  dissented  from  the  judgmeni  in  j-.  ilUr 
V.  U.  S.,  tupra,  while  arguing  that  the  Act  of 
1883  was  unconstitutional,  impliedly  admitted 
the  validity  of  Ihat  of  1861,  because  it  was  dt- 
reeled  agunst  the  proper^  as  the  offending; 
thing.  It  was,  also,  because  the  Act  of  1862  wae 
in  the  nature  of  a  punishment  of  the  owner  for 
his  treason,  that  the  ezplanaloij  Resolution. 
No.  68,  12  Stat  at  L.,  e£7,  was  passed  to  meet 
the  objections  which  had  been  suggested  by  {be 
President  In  this  wav  the  condemnation  of 
real  property  under  the  Act  of  1862  was  cooflntid 
to  the  natural  life  of  the  offending  owner  ;  but 
nothingwasdonowith  the  Act  of  1861,  becan£« 
that  had  reference  only  to  the  capture  and  con- 
demnation of  property  for  its  urJawful  uae^ 

/(  foUoiet  utat  the  oourt  below  tnu  right  in 
Mding  tAat  Oie  fee  patted  by  Ote  amdemnation, 
and  it»  jvdgment  it,  eontequenily,  qfflrmed. 
True  oopy.   T«et : 

James  H.  HcKeune;.  Qerb,  Sup.  Cburt.  U.  6- 


.  S.  BADGER,  Collector  of  Customs  of  the 
Poet  oi'  New  Orlhaks,  Ptff.  in  Err., 

D.  L.  RANLETT  &  CO. 

(Bee  e.  C„  IB  Otto,  2SS-Z8a) 

Duty  Act — qudiian  not  railed  beioa. 

I.Cotton  ties,  eoob  He  consteUng- of  an  Iron  sbtp- 

d  an  IroD  buckle.  Imported  in  bundles,  each  biin- 

I  conslstliiB  of  Oilrty  strlpa  and  thlrir  bucUce, 

ib  strip  eleven  feet  long,  the  whole  blackened, 

rrebeld  In  ttils  case  to  be  subject  toaduty  of  m 

,    roentdd  mloreni.aa  "manufacture!  of  Iron, not 

utberwiss  provided  for,"  under  Schedule  E  of  seo- 

tlon  HCM  of  tlie  Revised  Statutes,  and  not  to  a  duty 

of  Hi  cents  per  pound,  under  said  schedule,  as 

"  band,  boop  and  sorall  tron." 

E.  The  question  as  to  whether  the  arllclea  wer^ 
subject  to  some  other  rate  of  du^  than  one  of  those 


Badqer  v.  Raklett. 


-i^ndM  JW.  tfj,  ISSI.  Decided  Dee.  II,  IBSt. 


n»  hiMor;  utd  facta  of  the  case  fully  sp- 
»w  »  tkc  ofdnlnfi  of  tbe  court. 

J^.  ffawiiri  r.  Phillips.  Sotieitor-Oen., 
'■  ■-■hiMifff  JB  error. 

JMra  WIObkB  Vlrt  Howe  and  J.  H, 
K^HHpd.  for  drefeoduits  in  etroi* 

A-  /wttKs  BlatcUord  delivered  tbe  op!n- 
■  •tftkreoort: 

nu  M  ■  vrii  of  error,  to  reverse  a  judEment 
«*fcJ«J  wmitisl  s  Collector  of  Customs  lor  the 
>r«««»T  id  duties  p«id  under  protest.  Tbe 
^^  'I'd.  L.  Ranletl  &.  Co,  impoit«d  into  the 
^n  9*  Sew  Ork*iu,  from  Liverpool,  En- 
rad.  Id  l^r«>,  certain  arUdes.  entered,  some  bb 
UKrik*  bl*rk  iron  cotton  ties,  thin;  Et  rip  cttcli 
■-aiir.  Bad  thirtj  Kennedy  buckles;"  otlieni  as 
^.wJcs  Uftcken  iron  cotton  ties,  arrow  buck- 
■'  S(.4.itdrty  tHjckkskDdthinyfitrip^toeacli 
I  :«K^.cb'Vcn  fret  ^"olbeiBas  "bundles  blacked 
r^  ''aaa  ties,  Kennedr  buckles,  thirty  buckles 
■K  S-iTiT  «<rii«  to  CM-n  bundle,  eleven  feet." 
urftw  i«>d.  uDder  protest,  tbe  duty  eiacted  by 
la C  Orrttir.  wbicli  wM  Ij  cmts  per  pound  on 
'  vmcfci  "i  il>e  iron  striiis  and  tbe  bucklee. 
te  .Mip-  TVT*.  claiming  that  tbe  lawful  duly 
*»  S  pvr  rent  ati  ralortm,  appealed  to  tbe  Bee- 
••.w^  r-d  tbe  Treasury,  nbo  alflnned  the  dc- 
.-v^  4  the  Collector.  This  suit  was  then 
■V^.;.  Tbe  petition  allef^  that  tbe  imported 
,  'tt  wtre  "  mAuufactures  of  iron,  ri^.:  <xt- 
■  s>iiac«4(rf)»Uck  iron  cotton  ties,"  "inbun- 
'•*  •/  lUflT  ■(rip*  each,  cut  to  the  rmiiired 
nrft  el  vitrren  t*tt.  and  sundry  Uucktcs," 
■^kf  tUrrr  bockleB  to  each  bundle  of  said 
«  '  tkai  ibie  proper  duty  was  SS  per  cent  ad 
>  v*  ■.  and  D(i  more,  because  the  lies,  com- 
VI.  -k  ikr  (tripa  and  buckles  in  said  bun- 
.■^  'uMlniiMl  a  manufacture  of  iron  for  a 
•'-— iMd  imprtftantpuipotie,  and  were  "man- 
:«^wn  of  inia  not  other«i>«  provided  for;" 
Al  tat  rrra  if  the  Atips  of  iron  were  not  to 
•  ki3jrM*l  al  A  dulT  of  85  per  cent  ad  riiiurem, 
■^  -^T  ■  .n  ibe  bucklra  could  not  lawfully  have 
-s  vi>d  tAaa  imle,  while  thai  exacted  on  tbem 
A  .attd  to  ko  eiceaa  of  $750.  The  wliole 
be  recovered  back  was 


luTolved  uiaea  under  aection 
d  Matulea,  which,  in  Scbed- 
'  L   aiiwi  Uw  foDowtof  duties:  "All  band, 
.  •«  md  »rToD  iTon.  from  one  half  to  six  inches 

*  ■*  'Mi^rr  ^B«  dichih  of  an  Inch  in  thickness, 
■K  Hi  «fc*™—  tfann  number  twenty,  wire 
n*f*.   ««r    •*<)   oo*  half  cents  per   pound. 

*  '  •  AD  ocba  deacripdoDB  of  roDed  or 
l^^iavd  bv«.  not  atbcTwite  provided  for, 
^  ^^  ^kd  OS*  foortta  per  pound.  *  *  * 
ttm^trn^     •    •    •   oo(  ouierwite  provided 

r   .#    •    "    •    troo,  •    "     •    85  p«-  frn<utn 

TW  MD  «(  sMwptfcWM  ftatei  Ibal  on  (be  trial 
•^^H  bna  imc  "Coweded,  ■*  set  fonh  In 
M«r  ■<  iwdinr  and  Matcment  of  facU  died  in 
^  -w^m  ■  opts  eotm.'tbst"  A  sample  of  the 
«irjw  «tf  mnvkaadiK  Imponcd  by  ^aintifb. 


and  exhibited  to  the  Jury;"  that  "  witnessea"  , 
were  "produced  on  the  part  of  Uie  plaint- 
iffs and  on  the  part  of  the  defendant;"  that  It 
was  "Claimed  on  the  part  of  the  plalntiifs 
that  the  imported  articles,  for  the  recovery  of 
a  portion  of  tbe  duties  paid  upon  which,  this 
suit  was  broueht,  should  have  been  classed  and 
subjected  (o  duties  as  cotton  ties,  under  tbe 
designBtion,  'manufactured  articles  not  other- 
wise provided  for;' "  and  that  it  was  "  Claimed 
on  the  part  of  the  defendant  that  the  said  im- 
ported articles  should  have  been  classed  and 
subjected  to  duties  under  thedesignatlon,  'band 
or  hoop  iron.'  "  Tbe  "  note  of  evidence  and 
statcment'Of  facta"  sets  forth  that  the  plaintiffs 
introduced  tbe  entries  of  the  goods,  and  then 
proceeds:  "It  was  admitted  (hat  the  allega- 
tions of  jjetition  were  correct  as  to  panncrsbip 
of  plaintiffs,  ownership  and  importation  of 
property,  omount  of  same,  and  duties  paid  and 

Srolest,  appeals  and  afBrmance  of  Collector's 
ecision,  aiid  that  the  only  issue  disputed  bv 
defendant  Is  Ibe  question,  wbicb  is  the  sole 
question  to  lie  decided,  whether  the  articles  of 
merchandise  described  in  the  petition  areduda- 
ble  under  Schedule  E  as  hoop,  band  or  scroll 
iron,  or  as '  manufactures  of  iron  not  otherwise 
provided  for'  In  said  schedule.  In  case  the 
plaJntiffB  be  entitled  to  recover,  it  is  understood 
that  the  amount  Is  13,722.96." 

At  the  request  of  the  defendant,  the  court 
charged  the  jury,  that  "  If  the  Jury  find  from 
the  evidence  tlmt  the  articles  imported  by  the 
plaintiffs,  consisted  of  iron  bands,  blackened,' 
cut  into  lengths  of  11  feet,  and  put  up  in  bun- 
dles of  thirty, with  thirty  buckles  on  one  band, 
in  each  bundle,  and  not  permanently  attached, 
then  the  fact  that  the  buckles  accompany  the 
bands  will  not  prevent  the  bonds  from  being  in- 
cluded in  and  duliable  under  die  denomination 
of  band  iron."  The  court  further  charged  the 
Jury  "  That,  tbe  practical  question  to  be  deter- 
mined by  the  jury  la,  wlietherthe  articles  im- 
ported by  plaintiffs  are  baud,  hoop  or  scroll 
iron;  or,  on  the  other  band,  cotton  ties;"  that 
"Tills  quesiion  must  be  determined  by  mer- 
cantile luiage.  asshownbylbc  testimony  in  the 
cause;  that,  if  the  Jury  find  from  the  evidence 
that  said  articles  ore  cotton  ties,  and  arc  known 
in  commerce  as  such ,  tbeu  they  are  subject  to  a 
duly  of  30  per  cent  ail  ralorem;"  but  that,  "  If 
tbe  Jury  And  that  they  are  band,  hoop  or  scroll 
iron,  and  known  in  commerce  as  such,  they  ore 
subject  to  a  dutv  of  one  and  a  half  cents  a 
pound."  The  defendant  excepted  to  said  "  last 
charge,  and  loeacb  partof  Ihe&ame."  The  ver- 
dict was  in  Ihese  words;  "We,  theiuiT,  flndft 
verdict  for  the  plaintlCIntheBUmof  |9,T23,9ft, 
and  that  sample  on  exhibition  in  court  and  In 
controversy  is  cotton  ties."  A  Judgment  was 
entered  for  said  amount. 

Ttie  defendant  contends  that  the  court  charged 
the  Jury,  in  substance,  tliat  if  the  goods  wero 
and  were  known  as  cotton  ties,  Ibuy  could  not 
be  at  the  same  time  bond  iron;  and  that  this 
was  error.  The  argument  Is,  that  tbe  term 
"  band  iron"  may  include  an  article  known  as 
a  "cotton  tie;"  that  to  say.  that  one  sort  of  hand 
iron  la  known  by  the  name  of  "  cotton  tic  "  is 
not  to  say  that  necessarily  it  is  no  lunirer  band 
iron;  that  all  that  was  done  to  Ihe  band  Iron  waa 
to  cut  it  into  lengtha  of  eleven  feet  and  blacken 
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The  ch&rge  complained  of ,  must  be  considered 
in  cannection  wltfl  all  that  occurred  at  the  trlsl, 
as  shown  by  the  tecord.  The  "note  of  evldeiice 
and  statement  of  fads  "  says  that  the  only  issue 
disputed  by  the  defense,  and  the  onlj  question 
to  be  decided,  was,  whether  the  articles  "de- 
scribed in  the  petition  "  are  dutiableas  "  hoop, 
l»(id  or  scroll  iron,"  or  as  "manufactures  of 
Iron  not  otherwise  provided  for."  The  descrip- 
tion in  the  petition  says  ttiat  the  articles  are  iron 
cotton  ties,  in  strips,  each  "  cut  to  therequired 
length  of  eleven  feet,"  with  a  buclfle  to  eacli 
strip.  The  record  sliows  Chat  there  was  evidence 
given  on  the  trial,  by  witnesses  for  both  parties, 
but  on  what  subject  does  not  appear,  except 
tliat  some  evidence  was  given  as  to  "  mercan- 
tile usage."  Evidence  may  have  been  givsn,  as 
to  whether  the  stripe  were  cut  in  lengths  from 
merchantable  band  iron,  or  cut  In  lengthB  in  the 
process  of  original  manufacture.  The  agreed 
[269]  IsBue  was,  as  t^  whether  the  articles,  so  far  as 
the  strips  were  concerned,  were  "  band  iron  " 
or  "manufactures  of  iron  not  otherwise  pro- 
vided for."  The  court  placed  the  issue  before 
the  Jury  as  being  whether  the  articles,  so  far  as 
the  stripe  were  concrfned,  were  "ttand  iron"  or 
"cotton  ties."  Of  course,  the  buckles  were  not 
band  Iron.  The  charge  was  to  the  effect  that  if 
the  articles  were  known  in  commerce  as  "  cot- 
ton ties,"  and  were  not  known  in  commerce  as 
"band  iron,"  they  were  subject  to  a  duty  of  85 
per  cent  ad  valorem,  as  "  manuifacturee  of  iron 
not  otherwise  provided  for,"  and  not  todutyas 
"  band  iron." 

The  petition  avers  ttiat  the  cotton  ties,  com- 
posed of  the  strips  and  buckles,  "  constitute  a 
manufacture  of  iron  foraspecial  and  important 
purpose."  It  is  to  be  asaumed  that  this  fact  was 
proved  under  the  general  issue  pleaded.  The 
verdict  distinctiy  finds  that  the  articles  were 
"cotton  ties,"  which  Is  to  be  taken  asa finding 
that  the  artieles  were  not  "band  iron."  Not 
ieing  "  band  iron,"  tl»ey  could  not,  under  the 
issues  tried,  have  been  other  than  "  manufact- 
ures of  iron  not  otherwise  provided  for."  The 
substance  of  the  whole  ctiarge  was,  tliat  if  the 
Jury  found  that  the  articles  were  "  band  iron," 
the  correct  duty  liad  been  imposed  and  the 
plaintiffs  could  not  recover.  ThestH^notbe- 
ing  band  iron,  and  the  buckles,  cerlamly,  not 
b^ig  band  iron,  the  proper  duty  was  SS  per  cent 
ad  vaienm. 

The  plaintiff  in  error  further  contends  that 
the  court  erred  in  charging  that  if  the  articles 
were  not  "  band  Iron  ,  they  were  subject  to  a 
duty  of  85  per  cent<idiiaJiMwin.  The  contention 
Is,  uiat  if  what  appeaiv  to  have  been  done  in 
respect  of  the  stripe,  to  produce  the  article, 
amounted  to  a  manufacture,  it  brought  the  ar- 
ticle within  the  duty  of  li  cents  per  pound,  as 
falling  under  the  bead  of  "All  other  descrip- 
tions of  rolled  or  hammered  Iron,  not  otherwise 
provided  for."  But,  by  the  "  note  of  evidence 
and  statement  otfacts,  the  defendant  admitted 
that  the  only  queatlon  which  he  raised  v 
whether  the  articles  were  "band  iron,"  and  __ 
dutiable  at  1^  cents  per  pound,  or  whether  they 
were  dutiable  at  36  per  cent  od  ea^»r«7»,as  "man' 
ufacturea  of  Iron  not  otherwise  provided  for." 
This  la  shown  by  the  record  to  have  been  the 


only  question  tried.  The  plaintiff  In  error  can- 
not here  raise  the  question  as  to  a  duty  of  U 
cents  per  pound,  because  It  does  not  appear  that  p 
he  raised  it  on  the  trial.  The  bill  of  esceptions 
distinctiy  states  that  the  only  contention  of  the 
defendant  on  the  trial  was,  that  the  articles  were 
dutiable  as  "  band  or  hoop  iron." 

We  find  no  error  in  the  rearrd,  and  A«  jvdff' 
ment  m  affmrtid. 

In  Same  v.  Burnt,  No.  587,  arvued  by  tame 
counsel,  JTr.  Ju((i<xBl»teliford  delivered  the 
opinion  of  the  court: 

The  questions  presented  in  this  case  are  the 
same  as  those  in  (he  other  suit  between  the  same 
parties,  decided  herewith  and,  for  the  reasons 
assigned  in  the  opinion  In  that  case,  tiie  jadg- 
ien(  in  IAm  earn  it  afflrmed. 

True  oop7.    Test: 

Jfuam  H.  HoKeoney,  Qerk,  Sup.  Ctourt,  IT.  S. 


HENRY  FINE,  V.  3.  Harshal  for  the  Sin- 

BRS  DiBTBICT  OF  WlBCOBBlK,  Appt., 

THOMAS  O-NBIL. 

(See  S.  C,  IB  Otto,  STSSBS.) 


laaeaof  exetmtkmsuponJudgmentBtnolva  so- 

tloDB,  the  United  States  Is  subject  to  the  HUne  ex- 
empdons.  Including  boiii«slead  eiemptloDa,  as  ap- 
plv  to  private  persons  by  the  law  of  tira  State  tax 
irlilah  the  propertr  levied  on  Is  found. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  WUUwn  A.  Mkoxt.  Ant.  Atty-Oen., 
for  appellant: 

The  exemption  laws  of  the  State  cannot  oper- 
ate against  tJie  United  States ;  (1)  because  it  Ib 
aninvariablerule  that  statutes  which  would  der- 
ogate from  the  powers  and  prerogatives  of  gov- 
ernment, or  tend  to  diminish  or  restrain  any  of 
its  rights  and  interests,  caimot  be  held  to  apply 
to  it  unless  it  is  eipi^sly  named  U.  S.  v.  Obt- 
Ton,  ao  WalL,  261  (87  U.  8.,  XXII..  275);  Sav- 
ing Banky.  U.  8.,  19  Wall.,  389  ffl6  U.  8.. 
XXn.,  83),  and  cases  dted;  Dwar.,  623;  Bedg. 
Stat,  and  Const.  L.,  105,  895,  ed..  1857  ;  and(S) 
because,  section  916  R.  S.,  while  It  adopts  tlie 
state  laws  [>rovidinK  execution,  does  not  adopt 
any  restrictive  legislation  which  is  collateral  to 
those  laws,  Boyk  v.  Zae/iarie,  6  Pet ,  669;  Way- 
Dianv.  Southard,  10  Wheat,  1;  and  (8) because 
the  provision  of  section  980,  H.  S.,  Oiat  execu- 
tions sued  out  bv  the  United  States  in  any  court 
thereof,  in  one  State,  may  ran  and  be  executed 
in  any  other  State  or  in  any  Trarhory,  is  repug- 
nant to  the  idea  that  such  proceei  was  intended 
to  be  affected  hy  state  exemptions  of  any  tdud 
under  section  SlO. 

Ithas been  repeatedlyheldbythis  court,  that 
the  iadepaideace  and  sovereignty  of  tbe  Na- 
tional Government  could  not  co«xist  ^th  » 
106  U.   S. 
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f0«cr  ta  Ibe  MTenl  States  to  defeat  or  embar- 
■MB  the  gureite  of  anj  of  the  powers  delegated 
»  k.  and  that  "  Tbe  State*  bave  no  power,  by 
■—y**"  or  Mberwiae,  to  retard,  impede,  bur- 
dM  or  ia  any  manner  contnd  tbe  operation  of 
thr  n— liiiiiiiaial  lawa  enacted  bj  Congrees  to 
0*17  bmo  execatkn  tbe  powers  vested  in  the 
GKtalOOTemmenL."  JleCvUoehy.  Maryland, 
tWhBKL.  n*;W«tlon  ^.CharUtton.  2  Pel.M9: 
OimtM  T.  -VmoAi,  S  Wall,  3«  (78  U.  S„ 
XnZL.  715):  iloUiiuy.  Oimr*.  ofBria  a).,ie 
fH.tfi;  nJe.  tlao.  CoUeOor  V.  Say,  11  Wall., 
lUfWr.  S.,  XX„12a),andEr,  S.v.fl.fi.Cb., 
ITValL.  S22  (Si  U.  B..  XXI.,  SAT);  WiiymFn 
».  -■iprfUprf.  10  Wheat,,  49;  Baiikof  U.  S.  v. 
iTiMkntf,  10  Wbeal.,  SI:  Betrt  v.  HaughUm,  9 

U  a  Siair  cannot  laj  a  tax  on  tbe  final  process 
t<  Ikt  Fedoml  Courts,  bf  a  parity  of  reasoning, 
a  ctmmtH  wiibdraw  property  from  the  operation 


TV  Jndkial  power  has  b 
■doM  ample  for  ibe  purp<^ 
;»■.  Martin  t.  UhkUi,  1  V 


s  heretofore  been  con- 
e  purposes  of  tbeConslitu- 
iUi,  1  Wheat, 804:  Ttnna- 
.  Dmtia.  100  C.  8..  258  (XXV.,  648);  but 
w*  1^  it  muM  bereafter  be  regarded  as  a  delu- 
C--A  tf  it  re«u  with  Ibe  severBl  States  to  say 
■hilB  I  aay  and,  if  any.  how  much  of  the  de- 
badav's  property  laay  be  seistd  under  an  exO' 
rXMB  iMoed  by  a  Federal  Court. 

Jb  was  aaid  of  tbe  power  of  taxation  bT  the 
fii^  JtuUef  In  MeOaioch  v.  Maryland,  4 
Th««.  JIC,  tbe  admladon  of  a  power  in  a  State 
to  wiAdivw  any  property  from  tbe  operation  of 
alaal  proce— ,  l>  necesMrilr  tbeadxnlssionof  a 
yc^er  to  do  BO  witbout  Umlt. 
So  iiimiisil  appeared  for  appellee. 

Mt.  AuMtMMaAtWwadeHTered  the  opinion 
<f  AeeoBil: 

TUs  is  a  big  in  rquitT  filed  by  tbe  appellee, 
pnrteir  for  a  popetuu  injnitcnon  to  restrain 
^'•neOaBt,  then  United  Statea  Harahal  for 
IW  aatiirt,  freoi  farther  proceeding  under  a  jl. 
Cs  .  hB«cd  apoo  a  judgment  rendered  In  favor 
cf  Ac  U^ted  State*  in  the  EHMrict  Court  for  the 
KaMHTS  pytrlei  of  Wisconsin,  seainfit  the  ap- 
pslfc*  ^td  olbetB,  and  which  had  been  levied  on 
rmt  csaMc  allefed  to  be  the  homcutead  of  tbe 
^^Hhw.  and  exempt  under  tbe  laws  of  thai 
Malr  tiuioi  sale  on  execution.  The  premises  li-v- 
•4  •«  an  doKTibed  In  tbe  bill  as  forty  acreit 
-*  ^ad.  wilb  a  dwelllnK-bouse  and  appurte- 
^HDsa  tbrfom.  ocmpicd  try  the  appellee  as  s 
asUimrc  for  hiaMeM  and  family,  consisting  of 


krvs,  nay  or  village  plot,  and  allend  to  be  of  the 
t«i^  ml  t*."^  ■«  Dpwaids;  and  it  is  averred 
VM  ik«  I  aiisi  iif  action  upon  which  the  Judg- 
w>«t  «■•  fe*K)ef«d,wa«  not  for  ant  debt  or  lia- 
^Kf  rwHtarinl  prlfir  to  January  1.  184S. 

T*  tfe^  bOI  there  was  filed  a  getieral  demurrer, 
Vv  waM  f£  rtfuitt,  whkh  betjag  overruled,  and 
'.a»«9pHhal  decUiiingloaBsweroTplead.  ade- 
—  ■—  tiilrrid.gTaMing  ibe  relief  prayeid  for, 
■-.M  «Meh  thk  amnal  ii  pniecnted. 

TW  ywiMua  n<  tbe  Statute  ol  Wisconsin  on 
'.V  "Ufc^rt  a<  In  mull  ml  eiemptloni,  the  bene- 
**  '  wBrk  waa  wrored  to  the  appellee  by  tbe 
•"   «■  appeaM  ftom.  ii  aa  foDowi: 

X  ka^HMiBd.  tu  be  sdecled  by  the  owner 
J*  ■•<    ttimiitUat,  witen  not  included  in  any 


acre,  and  the  dwdling-bouse  thereon  and 
its  appurtenances,  owned  and  occu)ded  by  any 
resident  of  this  State,  shall  be  exempt  from  seiz- 
ure or  sale  on  execution,  from  tbe  Hen  of  every 
judgment,  and  from  liability  in  any  form  for 
the  debts  of  such  owner,  except  latxirers',  me- 
chanics' aitd  purchase  monev  liens,  and  mort- 
gages lawfully  executed,  and  taxes  lawfully  as- 
se^ed.  and  except  aa  oUierwlse  specialty  pro- 
vided in  these  statutes,"  etc.  Rev.  Stat.  Wis., 
1878,  783.  ch.  130,  sec.  S9B3. 

This  Blatulcrj  provision  was  enacted  in  ex- 
press compliance  with  a  constitutional  Injimc- 
ttoD,  wherein  it  wtis  declared,  in  the  17th  sec- 
tion of  the  Bill  of  Rights,  that  '  The  privilege 
of  tbe  debtor  to  enjoy  the  necessary  comforts  of 
life  shall  be  recognized  by  wholesome  l&ws." 
PAflpi  V.  Ihone}/,  B  Wis.,  70-88. 

And  it  has  bmn  the  constant  poltn  of  the 
State  In  this  legislation,  as  construed  Dy  many 
decisions  of  its  Supreme  Court,  to  favor  by  lib- 
eral interpretations,  the  exemptions  in  favor  of 
the  debtor.  "  For  it  cannot  oe  denied,"  says 
that  court,  in  Hanmn  v.  £i^r,84  Wis.  ,«$&-6e7, 
"That, in  all  Iheenactmentefound  in  our  statute- 
books  in  regard  to  homestead  exemption,  the 
most  sedulous  care  is  manifest  to  secure  the 
homestead  to  the  debtor  and  to  his  wife  and  fam- 
ily, against  all  debts  not  eipresalycharged  upon 
it." 

We  have  found  no  case  In  which  the  question 
baa  been  raised,  orwberetbere  has  been  any  ex- 
pression of  judicial  opinion,  whether  tbe  exemp- 
tion would  prevail  or  not,  as  to  Judgments  in 
favor  of  the  Stale;  but  we  do  not  doubt,  from 
the  language  of  the  constitutional  and  statutoir 

EroviaioDs,  and  the  rules  of  construction  fol- 
iwed  in  other  cases,  that  it  would  be  held  by 
its  courts,  if  the  question  should  be  dltectlv 
made,  that  the  State,  except  as  to  taxes,  whica 
are  expressly  excepted,  would  be  bound  by  the 
exemption. 

In  the  case  of  Doe  v.  Jkavon,  U  Oa,,  79,  it 
was  decided  by  the  Supreme  Court  of  Georgia, 
in  1852.  that  Uie  State  was  bound  by  Acta  of 
the  X^egislature,  exempting  certain  articles  of  per- 
sonal propertv  from  levy  and  sale  for  debts,  for 
the  benefit  of  the  wife  and  children  of  thedebt- 
or,  so  that  they  coulilnot  he  seized  and  sold  un- 
der execution  for  the  payment  of  taxes.  The 
court  said,  p.  89;  "  Thexc  laws  are  founded  in 
a  biunanc  regard  to  the  women  and  children  of 
families.  The  preamble  \>>  tbe  Act  of  1822  an- 
nounces ibi-  grounds  on  which  the  Legislature 
acted.  '  IK/'CTwu' (isits  languB^).  'itdoesnol 
comport  with  Justice  and  expediency  to  deprive 
_._.   ---.1jg||.    - .,......_    .. 


lelpiesi 


(be  means  of  subsist! 
falls  with  in  thei 


Ino 


ur  Judgmeut,  tbe  State 

!  ODention  of  a  public  law,  passed 

for  the  bencfltof  the  poor,  and  the  State  is  with- 


iblic  law,  passed      [£75] 


Id  the  policy  of  our  own  legislation  upon  this 


ubject-n 
Mr.  Th 


Thompaon,  in  his  treatise  o. 

and  Exemptions,  section  886,  says:  "  In  many 
of  the  Stales,  thisque«tioD  is  determined  by  the 
exptCfls  provisions  of  statutes,  which  declare, 
in  various  terms,  that  nothing  shall  be  exempt 
from  executloD  where  the  debt,  other  than 
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public  taxes,  ia  due  the  State.or  where  the  debt  la 
for  public  lazes  legally  assessed  upon  the  home- 
stead or  other  propeety;  or  where  the  demand 
Is  for  apublic  wroog  committed,  punished  by 
fine.  But  where  the  question  has  arfsen.  In  the 
silence  of  statutes,  tbe  highest  courts  of  the 
States,  with  two  exceptions,  have  held  other- 

The  case  of  Commonteealth  v.  Cook,  9  Bush, 
220,  which  Is  one  of  the  exceptions  referred  to, 
is  shown,  however,  to  have  been  materially 
qualified  by  the  decision  in  ContTnonweaWt  v. 
Lai/.n  Bush,  283.  That  of  Brookt  v.  Slate,  54 
Oa.,36,  turned  on  the  point  that  the  exemption 
claimed,  operated  retrospectively,  and  was  dis- 
allowed on  the  Buthority  of  Qunn  v.  Barry,  15 
Wall..  610  [88  U.  8.,  iXI.,  212].  So  that,  in 
point  of  fact,  the  decisions  of  state  courts  upon 
the  point  are,  practically,  unanimous. 

It  is  said,  however,  that  the  taws  of  the  State 
creating  these  exemptions  are  not  laws  for  the 
United  States;  and  this  is  certainly  true,  unless 
thcT  have  been  mode  such  by  Congress  Itself. 
This  has  not  been  an  open  question  in  this 
-court  since  the  decision  inthecasesof  Wayman 
r.  SimOiaTd,  10  Wlieat.,  1,  and  of  Hank  v. 
aOttmd,  10  Wheal.,  51.  Mr.Juttiee  Thomp- 
«on,  delivering  the  opinion  of  the  court  in  the 
latter  case,  said:  "An  officer  of  the  United 
States  cannot.  In  the  discharge  of  lus  duty,  be 
KOVemed  and  controlled  by  state  laws,  any  fur- 
uier  than  such  laws  have  been  adopted  and 
sanctioned  by  the  leKialative  authority  of  the 
United  States.  And  he  does  not,  in  such  case, 
act  under  the  authority  of  the  state  law,  but 
under  that  of  the  United  States,  which  adopts 
such  law.  An  execution  b  the  fruit  and  end  of 
the  suit,  and  is  very  aptly  called  the  life  of  the 
law.  The  suit  does  not  terminate  with  the 
judgment;  and  all  proceedings  on  the  execution 
arc  proceedings  in  the  suit,"  etc.  In  Waynuin 
\.  Southard,  10  Wheat.,  49,  Chief  Juttiee  Slar- 
sballhad  said  that  the  proposition  was  "One  of 
those  political  axioms, an  attempt  to  demonstrate 
which  would  be  a  waste  of  nrgiime"?'.  not  to  be 
excused." 

Tbe  question,  therefore,  Is  whether  the  Unit 
ed  States,  by  an  appropriate  legislative  Act,  has 
adopted  the  laws  of  Wisconsin  .exempting  home- 
steads from  execution  and,  if  at  all,  whether 
they  apply  in  cases  of  executions  upon  judg- 
ments in  favor  of  the  United  States. 

Section  018,  Rev.  Stat.,  is  as  follovrs:     "The 

Krty  recovering  a  judgment  in  any  common 
r  cause  in  any  circuit  or  district  court,  shall 
be  entitled  to  similar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  proper- 
ty of  the  judgment  debtor,  as  are  now  provwled 
in  like  causes  by  the  laws  of  the  State  in  which 
such  court  is  held,  or  by  any  such  laws  hereaft- 
er enacted,  which  may  be  adopted  by  general 
rules  of  such  circuit ordistrictcourts;  andsuch 
courts  tmiy,  from  time  to  time,  b?  general  rules, 
adopt  suca  slate  laws  as  may  ncreafter  be  In 
force  in  such  State  in  relation  to  remedies  upon 
judgments  as  aforesaid,  by  execution  or  other- 

This  provision,  in  its  present  form,  has  been 
in  force  since  June  1,  IST3,  and  is  part  of  the 
6th  section  of  the  Act  "  to  further  the  admin- 
istration of  justice,"  approved  ob  that  dale.  17 
Stat,  at  L.,I96.  I(  Is  the  result  of  a  pollcythat 
originated  with  the  organization  of^our  judi- 
1»8 


clal  system.  The  14th  section  of  the  Judiciary 
Act  of  IT80,  1  Stat,  at  L..  81,  provided  that  tbe 
courts  of  the  United  States  should  have  "Pow- 
er  to  issue  writs  of  scire  fadat,  Tiabeai  eorptii 
and  all  other  wriis  not  specially  provided  for  by 
Htatute,  which  may  l>e  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law;"  and 
this  was  held  to  embrace  executions  upon  jaAg- 
meats.  Wayiaanv,  SoulAarel[npra].  Butsimm- 
taneously  with  the  Judiciary  Act,  September 
39,  1789  [1  Slat,  at  L.,  98],  was  passed  the  flist 
"  Act  to  regulate  processes  in  the  courts  of  the 
United  Stales,"  in  which  it  was  enacted,  "that, 
until  furtlicr  provision  ahall  be  made,  and  ex- 
cept where  by  this  Act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms 
of  writs  and  executions,  except  their  style  and 
modes  of  process  and  rales  of  lees,  except  fees  to 
judges,  in  thecircuit  and  district  courts,  in  suits 
at  common  law,  shall  be  the  same  in  each  State 
respectivdy  as  arc  now  used  or  allowed  in  the 
Supreme  Courts  of  the  same." 

This  Act  was  temporary,  and  expired  by  its 
own  limilatioo  at  the  end  of  the  next  sesrion  of 
Congress.  The  Act  of  May  8, 1783  [1  Slat,  at 
L.,274],  provided  that  the  forms  of  wriu,  eie- 
cutlona  and  other  process,  and  the  forma  and 
modes  of  proceeding  in  suits  at  common  law 
should  continue  to  be  the  same  as  authorized 
by  the  Act  of  1789,  "Subject,  however,  lo  such 
alterations  and  additions  as  the  said  courts  re- 
spectively shall,  intheir  discretion, deem  expedi- 
ent, or  toauchrogulationsasthe  Supreme  Court 
shall  think  proper.from  time  to  time,  by  rule  to 
prescribe  to  any  cireuit  or  district  court  con- 
cerning the  same."  1  Btat.  at  L.,a7S.  This  legis- 
lation came  under  review  in  this  court  in  the 
coses  of  iVaymanv.SouliuiTd,  and  Bank  v.Sal- 
itead.'ia  the  latter ot which  itis said, 10 Wheat., 
60:  "The  general  policy  of  all  the  laws  on  this 
subject  is  very  apparent,  ll  was  Intended  to 
adopt  and  conform  to  the  state  process  and  pro- 
ceedings a.'?  the  general  rule,  but  under  such  ; 
guards  and  checks  as  might  be  necessary  to  in- 
sure the  duo  exercise  of  me  powers  of  the  courts  . 
of  the  United  States.  They  have  authority  .there- 
fore, from  time  to  time,  to  alter  the  process  in 
such  manner  as  they  shall  deem  expedient,  aixl  ' 
likewise  to  make  odditiona  thereto,  which  nee-  ' 
esaarily  implies  a  power  to  enlarge  the  effect 
and  oi>cration  of  the  process," 

This  discretionary  power  in  the  courts  of  the 
United  Stales,  was  restricted  by  the  Act  of  May 
19,  1828,  4  Stat,  at  L.,  278,  so  that  Ihereafttr  " 
writs  of  execution  and  other  final  process  issued    ' 
on  judgments  rendered  in  any  of  the  courts  of 
the  United  States  and  the  proceedings  thereup-  • 
on,  should  be  the  same,  except  their  style. in  ea^i 
Slate  respectively,  as  were  then  used  io  tbe 
courts  of  such  State;  provided,  however,  that  it 
should  be  in  the  power  of  the  courts,  if  they  ; 
saw  fit  in  their  discretion,  by  rule  of  court,  so 
far  to  alter  final  process  in  said  couris,  as  to  coa- 
form  the  same  to  any  change  which  might  be 
adopted  by  the  Legislatures  of  the  respective 
Slates  for  the  state  courts. 

It  will  be  seen,  from  Ibis  provision,  that  itwsa 
thereafter  prohibited  to  Ihe  courts  of  the  Cnttcd 
States,  either  to  adopt  or  recognize  any  fono  of 
execution  or  ^ve  any  effect  to  it,  except  such 
as  was,  at  the'tlme  of  the  passage  of  the  Act. 
orbad  subsequently  becomeat  thetime  of  their 
106  C.   P. 
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I.  ■  writ  kiUborized  by  the  laws  of  the 
rih'  Mine  proviiioii  has  ever  since  been 
D  force,  Biid  ii  now  embodied  in  aec- 
i»«  lit  otibe  Reriied  Statutes,  slreadT  quoted, 
la  Brm  V.  lIaug/iton,9  PeL,  829,  wbicli  was 
mwned  br  tbe  Act  of  1828.  it  was  held  that 
"  Tbr  wxird*.  '  tbe  proceedings  on  tbe  writs  of 
caernkw  and  otber  final  procem,'  must,  from 
(facir  T^9T  import,  be  construed  to  include  all 
Iht  lawi'which  regulate  tbe  rights,  duties  and 
roMdnri  of  oAIoers  in  the  aerrice  of  such  proc- 
a».  arrontinji;  to  its  exigency,  upon  the  i>erson 
cr  fiapenj  of  tbe  execution  debtor,  and  also 
ill  the  exemptiotu  from,  arrest  or  imprisonment 
^der  *aA  procen  crc^ed  br  tho.'w  latri^.'' 

It  is  fmtber  t>r>  be  ohserred  that  no  distlnc- 
%  9  i*  made,  in  any  of  these  statutes  on  the  sub- 
fri.  betwvea  exei-utions  on  j advents  in  favor 
*:  nirWe  parties,  and  on  those  in  favor  of  tlie 
Favd  Suoea.  And  as  there  is  no  provision  as 
t' tbrrilect  of  executions  at  alt,  except  ascoa- 
uaacd  in  this  legislation,  it  follows  necessarily 
mptions  from  levy  and  sale,  under 
T  one  dass.  apply  equally  to  all,  in- 
e  on  iudgnients  recovered  bj' the 
Tbe  epneral  power  to  issue 
_.  .  -_  iQy  corJerred  by  section  14  of 
te  Judicurr  Act  of  17W)  [1  Stat,  at  L.,  73], 
«tacfe  oov  BppeuB  aa  section  716,  Rev.  Stat. .  OS 
'i^M  InMri  materia  with  that  contained  in 
■oko  tlQ,  moat  be  construed  as  subject  to  the 
■MP  MMitUiooa,  eapecially  as  the  general  pow- 
« ii  oMdbicd  in  ezpre«  terms  to  writs  not  spe- 
I  \\  allj  pcDTlded  for  by  statute,  and  hence,  ex 
'   '    ~* nDODC included  in  thesubse- 


■■^Jl. 


in  Wafoum  v.  Bmthartt, 


tid  br  Ch.  J. 
I,  10  Wheat.. 


i4tkc^Bcer  wfaOe  obeying  Its  mandate." 

As  tW  Stttnte  of  Wisconsin. exempting  home- 
MMla  trnn  levy  and  sale  upon  executions,  was 
a  f-avc*t  Ibe  umethc  Act  of  Congress  of  June 
1  :<«{lTt«(aLUL.,1961,ioolie9ect,aDdhas 


w  trf  thr  rnbed  States  within  that  State,  and 


•;*£  eao 


ncoreted  in  their  courts  in  their 
,  equally  with  those  upon 


. .d  In  favor  of  private  parti .  . 

>•  of   Wbnrwdn  for  1S4S,  pp.  40-41 ;  Rev. 
I^   Wm..  1071.  aec  23.  p.  1548. 

n^  cnacla4in  cannot  lie  avoided  by  the  coQ- 
■iii  iiisM  which  ha*  been  urged  uiion  us,  that 
Or  Ttneajm  Acts  do  not  limit  the  sovereign  rights 
<f  (te  (.'•Odd  Statea.  upon  the  principle  that  the 
d  by  sucn  laws,  unless  he 

,   .     ,  "beae  laws  are  the  ekpres- 

•^  tt  ika  aonfrign  will  on  the  subject,  and 
'  «  upon  llM  Jndldal  and  executive 
'bom  they  are  addrened  -  and  as 


«  of  an  execution  ti 
to  tbe  limitations 
I  therels  no  authority  to 


sue.  The  courts  have  no  inherent  author!^  to 
take  any  one  of  these  steps,  except  as  it  may 
have  been  conferred  by  the  legislative  depart- 
ment; for  they  can  exercise  no  Juriadlction,  ex- 
cept as  the  law  confeis  and  limits  it.  And  If 
the  laws  in  question  do  not  permit  an  exeeutlon 
to  issue  upon  a  Judgment  in  favor  of  the  United 
Slates,  except  subject  to  tbe  exemptions  which 
apply  to  citizens,  Uiere  are  nO  others  which  con- 
fer authority  to  issue  any  execution  at  all.  For, 
as  was  said  by  Mr.  JuiHci  Daniel,  in  Cory  v. 
CuTlu,  3  How.,  236-245,  "  The  courtfl  of  the 
United  States  are  all  limited  in  their  natitre  and 
constitution,  and  have  not  the  powers  inherent 
ia  courts  existing  by  prescription  or  by  the  ctan- 

This  objection  is  also  met  expressly  by  the 
decision  of  this  court  in  the  case  of  JI,  8.  v. 
Knight  14  Pot.,  801.  It  was  there  decided  that 
the  Act  of  May  IS,  1838  [1  Stat,  at  L.,  378], 
gives  the  debtors  imprisoned  under  executions 
from  tbe  co'irts  of  tbe  United  States,  at  the  suit 
of  tbe  Unitevl  Stales,  the  privilege  of  Jail  limits 
in  the  several  States,  as  Ihoy  were  fixed  by  the 
laws  of  the  several  States  at  the  date  of  that  Act. 
It  was  there  objected,  as  here,  that  the  provision 
of  the  statute  did  not  embrace  executions  Issued 
on  judgments  rendered  in  favor  of  the  United  ,i_,. 
Slates,  upon  the  ground  that  the  United  Slates  I**'i 
are  never  to  be  considered  as  embraced  In  any 
%  unless  expressly  named,     Mr.  Juttxce 


writs  of  execution  and  other  final  process,  issued 
on  Judgments  and  decrees  rendered  In  any  of 
the  courts  of  the  United  Stales,'  it  is  obvious 
that  tbe  language  Is  sufficiently  comprehensive 
to  embrace  mem,  unless  they  are  to  be  excluded 
by  a  construction  founded  upon  the  principle 
Just  stated."  Referring  to  the  maxim,  A'tUlum 
tempiu  octurrit  rsgi.  he  says  it  rests  on  the 
ground  that  no  laches  shall  be  imputed  to  the 
Sovereign,  but  he  adds,  "Not  upon  any  notion 
of  prerogative:  for  even  in  England,  where  tbe 
doctrine  is  stated  under  the  head  of  prerogative. 
this.  In  effect,  means  nothing  more  than  tbat 
this  exception  is  made  from  the  statute  for  the 
pubticgood;  and  the  King  represents  thenotfon. 
The  real  ground  Is  a  great  principle  of  public 


m  ^f  iinl  by  them,  the  sovereign  right  in- 
>-«^i  ta  Wi  vbhoot  tbe  nmnsof  rhxllcaiion. 
TW  r^Md  f*MN>  annnt  enforce  the  collection 
•1  ■  AiM  bn^  i*  nawtlling  debtor,  except  by 
,ii>  ■!  pfor—a.  TbcT  must  briOEF  a  mil  an^ 
d)^^  «  J^^|[— ^  To  reap  the  frult.of  thai 
y^a^mmit,  mtf  bknI  cauae  aa  execution  to  Is- 
hw  S«  Orto 


by  Iho  negligence  of  public  offlcen,  to  whose 
care  they  are  confided.  Without  undertaking 
to  lay  down  any  general  rule  as  applicable  to 
cases  of  this  kind,  we  feel  satisfied  that  when, 
as  In  this  case,  a  statute,  which  proposes  only 
[o  regulate  the  mode  of  proceeding  in  sults.does 
not  devest  the  public  of  any  right,  does  not  vio- 
late any  prini'iple  of  public  policy:  but,  on  the 
coutron',  mokes  provisions,  in  accordance  with 
tbo  policy  which  the  goverment  has  indicated 
by  many  Acts  of  previous  legislation,  lo  con- 
form to  slate  laws,  in  giving  to  persons  impris- 
oned under  their  execution  the  privilege  of  Jail 
limits;  we  shall  best  carry  Into  effect  Uie  legis- 
lative intent,  by  construing  the  executions  at 
the  suit  of  the  United  Statea,  to  be  embraced 
within  tbe  Act  of  1828." 

The  same  line  of  reasoning  was  adopted  by 
Ihiscourt  in  thecaseofOnxmv.  (7.5..  »  Wall, 
95fi  [76  U.  S.,  XIX.,  8061.  It  was  there  held 
that  the  Act  of  July  2, 18«4[18Stat.  atL.,  844], 
which  enacts  that  in  courts  of  the  United  States 


fn-MD 


SuruuDE  Ooc^T  ow  T 


there  ihaQ  to  do  euln^oo  of  mr  "itiii'™  in 

dvtl  tokmt,  "bec«twbei*»ptt^ioOTiMcr- 
flrted  In  the  bnie  tried;"  and  the  aBModatofT 
t*M]    Adof  Mu^8,188S[l8S«a.•tL.,SS3],1IHk- 
|^f  certain  ezceptko*  to  the  rule,  applj  looril 


WM  srgtud  I7  the  Atbmier-Qencnl,  that  the 
Matnlea  were  meant  to  gin  both  paitiea  Ml  eqpal 
Btaadioe  Id  court  in  respect  loeridcDoe;  that 
the  United  Slalea,  not  beloK  able 

ted  to  them  ibonld  dMI 

';  and  thai,  iDdepeDdentlyof  this,  it 
waa  a  rule  of  coDBtracdon  that  "iheEiDgianM 
bound  by  any  Act  of  ParllaDieDt,  unlew  he  tie 
Darned  thereiu  tiT  ipedal  and  porticiilar  mnda." 
Mr.  Ju$liM  Bradley,  who  dellrered  the  o|RnioD 
of  the  court,  repljiug  to  tliia  argnmeDt,  taid 


see  why  this  rule  of  coDstructioD  abouhi  apply 
to  acta  of  legislatioD  which  lay  dowD  genml 
rules  of  procedure  in  dril  actioiu.  The  very 
fact  that  it  is  conflned  to  Hikl  actions  would 
■eetn  to  show  that  Conereaa  iatended  it  to  ap- 
ply to  actiouB  in  whi(£  the  governmeat  is  a 
wty,  88  well  as  those  between  private  parties. 
For  the  Uoiled  StMea  is  a  Decenary  party  Id  all 
criminal  actions  which  are  eiclu^  ai  ti  ter- 
mini: and  if  It  had  been  the  inl«nt  to  exclude 
all  other  actions  in  which  the  gDvemment  is  a 
par^,  it  would  have  Iwen  more  natural  and 
more  accurate  to  have  expressly  conflned  the 
law  to  actions  in  which  the  Kovemment  is  not  a 
party,  instead  of  conflmnglt  toa'nilactJons.  It 
would  then  liave  corresponded  precisely  with 
such  intent  Expressed  oa  tt  is,  ihe  intent  seems 
to  embrace.  Instead  of  esclodlng,  dvil  actions 
Id  which  the  government  is  a  par^.  Nothing 
adverse  to  this  view  can  be  gathered  from  the 
exceptions  made  in  the  Amendment  passed  in 


And  although  It  has  been  ok^aed  by  the 
highest  Judicial  tribunals  in  England,  Feather 
V.  QuMn,  S  B.  &  8.,  2S7 ;  JHxon  v.  London 
Smaa  Arm  Co.,  L.  R.,  1  App.  Cas.,  688,  that 
the  Sovereign  is  entitled  to  the  use  of  a  patented 
process  or  Invention  without  compenration  to 
the  patentee,  because  the  privilege  granted  by 
the  letters  patent  Is  granted  ualnstUie  subjects 
only,  and  not  against  the  (>own,  a  contrary 
doctrine   was  held  fay  this  court  in  Jame*  v. 


,,  — -  -J- -1  that  case, 

■aid:  "The  IMted  States  has  no  such  preroga- 
tive as  that  which  ia  claimed  by  the  Sovereigns 
of  England,  bv  which  it  can  reserve  to  itself, 
either  extmssly  or  by  implication,  a  superior 
dominion  and  nse,  in  that  which  it  grants  by 
Irtters  pMeut  to  thoae  who  entitle  themaelveato 
auch  grants.  The  Govemnient  of  the  United 
Sinks,  as  w^dl  as  the  dliien,  la  subject  to  the 
ConsUtuitoni  and  when  It  gnnla  a  patent,  the 
grantee  Is  tsoAOxA  to  It  aa  a  matter  o7  r1gfat,ai>d 
does  not  ncave  it,  aa  was  originslly  mippoeed 
to  be  the  case  In  Engknd,  aa  a  matter  of  grace 

Itiatniethatlntbecateafr.  &  T.mrnn. 
»  Waa.  8S1  [87  r.  8.,  XSXL.  nS\,  it  was 
decMtdthala  M4dixto  the  United  ShUa  b 
BothanedbytbedefaUf'a  diacltaige  with  cei^ 
ilflnM  aadv  the  Bankn^t  Act  o(  1««T  'M 


E  UKTim  BcATB&  Oct.  Timk, 

StaL  at  I..  SIT];  but  in  that  case  Jfr.  Jw^iei 
ClifEard  took  pains,  by  a  carefnl  coOaliM  id. 
muBCfous  provisionB  of  the  ttatnie.  u  Ad* 
tint  the  wwds  "aedltor  or  creditors,'  as  ttm- 
lahwd  in  the  Act,  did  not  include  die  United 
States,  wkqitinc  and  exleudinx  the  dritaitiDci 
by  Mr.  /MfAvBkuAbum,  in  IPoodi  r.  Ik  Jfaf- 
dM,  3  HorL  &  C. ,  9B5,  because  used  in  ^  sesie 
of  pq-Bons  having  a  claim  wbidi  can  be  ptoved 
under  the  bankruptcy,  and  not  required  In-  the 
Act  to  be  paid  In  full  in  prefercnoe  cf  aD  oth- 
ers. But  the  Bankrupt  Act  fumlsbed  ckarev- 
lifence  of  the  policy  of  Congren,  in  reference  to 
exemptiona  of  property  from  sale  for  the  pay- 
ment of  debts,  by  excepting  from  its  apemiaa  \ 
peraonal  property,  necessair  for  the  nse  ot  the 
family,  to  the  amount  of  |500,  and  snch  otlier 
property  as  was  exempt  from  execntioti  bv  the 
laws  of  the  United  States,  and  of  the  etaieof  the 
debtor's  domica  Rev.  Slat,  sec.  50*5.  And 
Congress,  since  Hay  20, 1662, 13  Stat  at  L.  .892. 
when  It  passed  the  first  Act,  ptovidinK  iot  the 
acquisition  of  homesteads  for  aciual  settlers 
upon  the  public  lands,  made  thdr  exempdon 
from  sale  on  execution  a  permanent  part  of  a 
national  policy,  by  declaring  that  lands  bo  ac- 
quired should  not,  "  in  any  event,  become  liaWe 


Slat,  sec.  22t^;  Seymour  v.  Saundrr*.  8  DilL, 
487:  Rnitett  v.  Loutli,  21  Minn.,  167. 

If  a  contrary  construction  to  (he  Process  Acts, 
should  be  given,  on  the  ground  that  they  do  not 
include  the  United  Stales,  wliich,  allhoi^  a  lit- 
igant continues,  nevenhelcsa,  10  exercise  the 
prerogatives  of  a  Sovereign, It  would  follow  that 
they  might  resort  to  any  writ  known  to  the  com- 
mon law,  however  antiquated  or  olwolete,  and 
in  defiance  of  the  progress  of  enlightened  i^ia- 
lation  on  that  subject,  revive  all  the  hardships 
of  imprisonment  for  debt,  eveo  without  the  liV 
eriy  of  local  statutory  jail  limits.  But  that  this 
is  not  within  the  meaning  of  these  Acts  of  Cod- 
greas,  we  hare  positive  and  plenary  proof  in 
section  1042  of  Uie  Revised  Sututes.  This  was 
section  14  of  the  Act  of  June  1,  1872,  17  Slat, 
at  L., 108.  It  provides  thaf'When  apoor  con- 
vict,sentenceilliy  any  courtof  the  United  States 
to  pay  a  fine  or  flue  and  cost,  wbether  with  or 
without  imprisonment,  has  been  confined  fo 
prison  thirty  days  solely  for  the  non-payment 
of  auch  fine  or  fine  and  cost,  he  may  make  sp- 
^{cation  in  writing  to  any  commisaioner  of  tbe 
United  States  Court  in  the  district  where  he  la 
imprisoned,  setting  forth  his  inabilily  to  pay- 
such  fine,  or  fine  and  cost,  and  after  notice  to 
tbe  District  Attorney  of  the  United  Stales,  who 
may  appear,  ofler  evidence,  and  be  heard,  the 
conunusioner  shall  proceed  to  hear  and  deter- 
mine the  matter;  and  if  on  examination  it  shall 
appear  to  him  that  midi  convict  is  unable  to  pay 
such  fine  or  fine  and  cost,  and  that  he  bas 
not  any  property  exceeding  twenty  dollars  in 
I  value,  esc^  such  as  is  by  law  exempt  tn>in 


being  taken  on  execution  for  debt,  the  o 
siooer  shall  administer  to  him"  an  oath,  tbe 
form  of  which  is  aet  out,  in  which  he  swears 
that  Iw  has  not  any  pioperiy,  real  or  peraonaJ, 
m  theamoont  of  ^,  except  such  as  is  by  Uw 
exeamt  tram  beinx  taken  od  civil  precept  for 
detabv  tbe  laws  d  tbe  Stnte  where  the  oath  is 
adminMeRd.  and  that  be  has  do  property  {n 
any  wmj  twnwy<dflt  concealed,  or  in  any  way 
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d  cf ,  f or  bU  future  me  or  beneflL  '  'And 
■M,"  (he  lUtute  proceeds,  "such 
net  *kll  be  disctuived,"  etc.     TUb  secti' 
■fcaud  a*  Mctioo  5306.  Rev.  StaL  D.  S.. 
daihr  tule,  itemiasioD  of  Fines,  Penalties  and 


XMbiag  t 


ID  he  more  clear  than  this, 
V  Coogren,  that  in  case  of  e: 
HOKi  apon  ^idgmeoia  in  civil  actions, 
Coilrd  stales  are  labject  to  the  same  exemp- 
ttna  M  spplT  ^  private  peisons  bv  the  law  of 
Ae  State  fn  which  the  property  levied  on  1b 
fooad;  aod  that,  by  this  provision.  Id  favor  of 
peer  coovicta,  it  wMlotokded,  even  in  cases  of 
■aptoaos  for  fines  for  criminal  offenses  against 
tte  bra«  of  the  United  Stales,  that  the  esecu 
^m  «c»<'»^  propertj  for  its  collecUoo,  should 
kt  mhjtcud  U>  the  same  exemptions  as  in  civil 

1>  Ite  MoffdaUn  OotUge  Catt,  11  Coke,  60  b. 
Ui4  Coke  .  referring  to  LordBerkdejf*  (km, 
Hovd.,  SM,  declarea  that  it  was  there  held 
tt«  tte  KiDg  iraa  bound  hy  the  Statute  Jh 
&«M.  U  Edw.  L,  because,  for  other  reasons, 
"Ilva*  Ml  Aetfif  pnservation  of  the  posBessioii 
•<  iiUiiiii  II.  gentleinen  and  others,  and  "the 
ad  Ad,'  be  cnotinues,  "shall  not  bind  the 
Enc  doIt,  where  be  tookan  estate  in  his  natu- 
nloipM^j',  as  to  him  and  the  heirs  male  of  hia 
^•4t.  birt  abo  when  he  claims  an  Inheritance  as 
Eje^  bjr  Us  pcaogadve."  Bj  pari^  of  reason- 
S£.  faaacd  on  the  decUitfd  public  ^llcv  of 
f%^au  where  the  E*eopleaiethe8orereiKn,  laws 
Acts  of  preservatioD  of  the  borne  of 
exclude  U>e  suppoaition  of  any  ad- 


interest,  becuue  none  can  be 
.  k  bortile  to  that,  and  tbecase  is  brought 
m  tbe  hnmaae  exception  that  identifies  the 
e  fgood  with  the  private  right,  and  declares 
ilsutute*.  which  provide 


„  e  advanoement  of  good  leamlne 

md  tfjt  tberdief  of  the  poor,  shall  be  extended 
W^nmDj  accMding  to  their  words;"  for  civili- 
■■lai  haa  no  promise  that  is  not  noorlabed 
^WwHof  dKsecar       ----- 


d  well  ordered  house- 


rw  rftte  CYmtft  Cburl  U affirmtd. 
m  H-  McKeoHT,  Clerk,  Sup.  Court,  t7. 


CHARLES  a  TAIf  WTCK,  Appt.. 
fiHERMAN  W.  KNEVAI£. 

«M  ft.  C^  H  Otto,  BKhSiai 

A^B^h^a  r^fiU  «a  nUroad  land    loeaUtm  of 

•■^ — viA^MTt V  l**d»  from  marktt—for- 

^tt»w9  tf  eamfa»ff*  Tigkt — iaiiaUon  of  route 

^i—iy  tf  Halt    pauerof  Conn^tmto  aulfior- 

HI  'tmlrm^  ■  >  Trrritoritt. 

'.  'CfevMBBt  ■■Oalo  EannabT  theAet  otCon- 
«w#  ^^m  Mi,  <*- at,  (or  On- uae  aad  toMflt 
«•■  «a.  *iMV»  ima  IfcBTar  BaUniwl  Onmiiaiir, 
**  ^hat  ■•  aalDCMtef  IbertaMof  pitjuuiutJon 
-  -  loKtaekii^i' 
•altair  flied.^  H 
aBwenpUopria 
Dd  Iv  Uw  nant. 
rftied,  wfthlnU 


irRhV._ 

appTOved  ^, 

the  proposed  road. 
~  Itibeiibc 


□f  Ibe  iDterloT,  i 


beoomea  the  duty  ot  the  Secretary  of  the 


Interior  to  wlthdtsw  from  market  the  lands  grant- 
ed ;  but  it  be  should  neglect  bis  duty  the  nwlect 
■..  __.  , ,_i, .J.. — -the  Company,  fiow- 


would  Dot  Impair  the  righte  ol 


not  Impair  thi 
ejudldailt  m 


4.  Any  forfeiture  ol  l£e  Comptuiy's  right  (o  the 
land,  by  Its  failure  to  oomplete  the  road,  can  be  as- 
nrled  only  by  the  grantor,  the  United  Sletea, 
throujih  Judicial  prooeedlugs,  or  Uiruugb  tbesctlOQ 
of  ConKTsaB. 

5.  A  deviation  of  the  road  oonstruoted,  from  the 

rc"*-  '-■■■  ■■ ■-  "--  map.  If  the  lands  in  contro- 

v<  requued  limit,  wbethor  that 

bt  Une  or  the  other,  doea  not 

bt  '  oDe  ■'inimtnj  a  preemption 

er  upon  a  corporatJon  of  a 
St  jucta  roadwithlnanyof  the 

V  ed  StateK  and  It  may  be  Wdl 

d(  State  BubaequeDtly  created 

Ol  in  put  any  impediment  upon 

tb  1  rlftht.   Any  such  tntesna> 

ei  I  devest  the  Oompany  Of  lt> 

til  T  the  United  States. 

A  patent  for  the  land  from 
tb  :b  prevents  a  grantee  of  the 

rs  n  DblalninK  a  Btrlotly  l^al 

tti  WDtbetltleof  the  land,  and 

ft  qultBble  relief. 

[No.  1088.] 
SubmitUdlfov.  g9, 188S.    3)teid«dDte.  II,  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

The  bill  in  this  case  was  filed  In  the  court  be- 
low, by  the  ^pellee,  to  recover  cettain  lands 
allweabyhlmtobe  within  the  grant  of  public 
lands  made  to  the  St.  Joeeph  and  Denver  City 
Railroad  Company,  under  which  be  claims  by 
the  Act  of  July  38,  1666. 

The  defendant  held  under  a  patent  issued  to 
him  November  15,  1871.  The  court  below, 
upon  the  flnalhearlng,  entered  adecree  in  favor 
of  the  complainant;  whereupon,  the  defendant 
appealed  to  this  court. 

The  following  statement  contains  the  princi- 
pal facts  of  the  case: 

On  the  2Sd  of  Julv,  1866,  Congress  passed  an 
Act,  a  copy  ot  which  is  annexed  to  the  bill,  the 
Ist  section  of  which  is  as  follows; 

"That  there  be  hereby  granted  to  the  Staleof 
Eansas,  for  the  use  and  benefit  of  the  St. 
Joseph  and  Denver  City  Railroad  Company, 
the  game  being  a  corporation  organized  under 
the  laws  of  the  State  of  Kansas,  to  construct  and 
operate  a  railroad  from  Elwood,ia  Kansas, west- 
vardly,  via  Haryville,  in  the  same  State,  so  as 
to  eScct  a  Junction  with  the  Union  Pacific 
Railroad  or  any  branch  thereof  not  further  west 
than  the  one  hundredth  meridian  of  westlongi- 
tude,  every  alternate  section  of  land  designated  . 
by  odd  numbere,  for  ten  sections  in  width  on 
each  side  of  said  road,  to  the  point  of  intersec- 
tion. But  in  case  it  shallappear  that  the  United 
States  have,  when  the  line  or  routeof  said  road 
is  definitely  fixed,  sold  any  section  or  any  part 
thereof,  granted  as  aforesaid,  or  that  the  right 
of  preemption  or  homestead  settlement  has  al- 
tadied  to  the  same,  or  that  the  same  has  been 
reserved  by  the  United  Slates  for  any  pnrpoae 
whatever,  then  it  shall  be  the  duty  of  the  Secre- 
tary of  the  intoior.  to  cause  to  be  selected  tor 
the  purpose  aforesaid,  from  the  public  lands  of 
the  United  States  newest  to  tiers  of  sectJoua 
above  specified,  so  much  land,  in  alternate  sec- 
tions or  parts  of  sections  designated  by  odd  num- 
bers, as  shall  be  equal  to  such  lands  as  the  United 
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States  have  sold,  reserved  or  otbor^isc  appru- 
priated,  or  to  which  the  rights  of  preemption  or 
homestead  settlements  have  attached  as  afore- 
said, which  lands,  thus  iudinated  bj  odd  num- 
bers.  and  selected  bv  direction  of  the  Secretary 
of  the  Interior,  asaforesaid,  ghall  be  held  by  the 
Utate  of  Kansas  for  the  use  and  purpose  afore- 
Then  follow  several  provisos  which  are  not 
material  here. 

The  4th  declion  provides: 
"That,  as  soon  as  the  Company  shall  file  with 
the  Secretary  of  the  Interior,  maps  of  its  lines, 
designating  the  route  thereof,  it  Hiiall  be  the 
du^  of  the  said  Secretary  lo  withdraw  from 
the  market  the  lands  granted  by  this  Act,  in 
such  manner  as  may  be  best  calculated  lo  effect 
the  purposes  of  this  Act  and  subserve  the  pub- 
lic lotereBtfl." 

The  Companv  duly  accepted  the  Act,  and  on 
the  SSth  Uarch,  1870,  filed  tbe  requht.-d  map 
with  the  Secretary  of  the  Interior,  who  accepted 
it.  On  the  30th  of  the  same  month  he  trans- 
mitted it  to  the  Commissioner  of  the  Qeneral 
Ltrnd-Offlce  In  a  letter,  in  which,  among  other 
things,  he  directed  that  officer  to  "Instruct  the 
proper  local  officers  to  withhold,  from  sale  or 
other  disposal,  the  odd  numbered  sections  with- 
in tbe  limits  of  twenty  miles  on  each  side  of  the 

On  the  8th  of  April,  1870,  the  Commissioner 
forwarded  a  copy  of  tbe  map  to  the  register  and 
receiver  of  the  land-office  at  Beatrice.  It  was 
not  received  by  those  officers  until  A^ril  15. 
The  Company  built  and  completed  sections  of 
tbe  road  from  time  to  time,  until  July  15, 137S, 
when  It  was  completed  to  Hastings,  where  It 
made  a  junction  with  the  Burlington  and  Mis- 
souri River  Kailroad  In  Nebraska;  but  tbe  road 


.  the 


Union  Pacific,  unless  the  Naid  Burlington  road 
Is  a  branch  thereof.  The  road  so  built  was  sub- 
dlantlally  on  the  line  delincalod  on  the  map, 
and  ran  throu":h  Thayer  and  Nuckolls  Counties, 
which  are  within  the  district  of  lands  Rubjcct  to 
enk  at  Beatrice.  But,  at  a  point  about  one 
mile  east  of  the  lands  in  nuestion  in  this  suit, 
and  aiwut  seveaty'flvc  miles  cast  of  Hastings, 
the  road,  asconstructed,  departed  from  the  pro- 
pi>Moil  Hue  as  shown  on  the  map;  nt  a  point  op- 
nonlte  the  lands  hero  in  controversy,  theroados 
liuilt  was  from  forty  to  sixty  rods  from  the  line 
marked  on  the  map;  and  from  that  point  to 
IIostlngH  It  deflected  from  the  line  marketl  on 
the  map,  from  one  to  three  miles.  The  lands 
In  illsputc  are  within  ten  miles  of  the  road  as 
built,  and  of  the  line  delineated  on  the  map. 

On  the  18th  of  April,  1870,  eighteen  days 
after  the  map  was  filed  with  the  Secretary,  and 
two  days  before  it  reached  the  local  office,  the 
appellant  entered  the  lands  here  in  question  at 
private  entry  at  the  office  at  Beatrice,  and  paid 
tlicrofor  one  dollar  and  twenty-five  cents  per 
acre;  and  on  tbe  IGlh  of  November,  1871,  a  pa- 
tent was  Issued  to  him  therefor.  On  the  loth 
of  April, 1878,and  not  before,  the  Ralboad  Com- 
pany filed  its  articles  and  other  evidences  of  in- 
corporation with  the  Secretary  of  State  of  Ne- 
braska, but  did  not  otherwise  attempt  to  com- 
ply with  the  laws  of  that  State  In  respect  of 
foreign  corporaUons  extending  their  road  into 
that  State. 
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The  original  pMntilT  and  appellee  here  clsims 
under  the  Railroad  Companv. 

Mettr*.  E.  E.  Brown  and  J.  C.  Wattan,  fcr 
appellant. 

Mr.  JuDM  M.  Woolworth.  for  appellee. 

Mr.  Juttke  Fiald  delivered  the  ophiion  of 
the  court: 

The  principal  quesdoii  for  determination  in 
this  case  Is:  when  does  the  grant  made  to  Ess- 

sas  by  the  Act  of  Congress  of  the  23d  of  Julv, 
1866,  for  tbe  use  and  benefit  of  the  t;t.  Joseph 
and  Denver  Railroad  Company  in  the  construc- 
tion of  a  railroad  from  Elwood,  in  that  Slate,  lo 
its  junction  with  the  Union  Pacific  Railroad,  or 
a  branch  thereof,  take  effect  so  as  to  cut  oS  tbe 
right  of  preemption  from  subsequent  settlerson 
the  land?  The  grant  is  similar  in  its  main  feat- 
ures lo  numerous  other  grants  of  land  made  by 
Congress  in  aid  of  railroads,  and  contains  tbe 
same  limitations,  or,  rather,  exceptions  10  it.  It 
diflcrs  fromeomcof  the  grants  in  that  it  is  made 
to  the  State,  and  not  directly  to  the  Company 
to  be  benefited.  The  Act  of  Congrera,  however, 

Srovides, notwithstanding  the  designatloD  of  tbe 
late  as  grantee,  that  patents  for  Uie  land  shall 
be  Issued  directly  to  the  Company  upon  the 
completion  of  every  ten  consecutive  miles  of  the 
roaa.  The  grant  ts  of  ten  alternate  aectiona, 
designated  by  odd  numbers,  on  each  idde  of  tbe 
proposed  road,  subject  to  the  condition  that  if 
It  appear,  when  the  route  of  the  road  Is  "  defi- 
nitely  fixed,"  that  the  United  Slates  have  sold 
any  section  or  a  part  thereof,  or  the  right  of  pre- 
emption or  homestead  settlement  has  attached. 
or  the  same  has  been  reserved  by  the  United 
States  for  any  purpose,  the  Becrelarj  cflLe  In- 
terior shall  cause  an  equal  quantity  of  other 
lands  to  be  selected  from  odd  sections  -nearest 
those  designated  in  lieu  of  the  lands  appropri- 
ated, which  shall  be  held  by  the  State  lor  the 
same  purpose.  The  Krant  is  one  in  pratenti, 
except  m  its  operation  is  affected  by  that  ccn- 
ditiun;  that  Is,  it  Imports  the  transfer,  subject 
lo  the  limitations  mentioned,  of  a  present  inter- 
est In  the  lauds  designated.  The  difBculty  in 
immediately  giving  'full  operation  to  it,  arises 
from  the  fact  that  the  sections  designated  as 
granted  are  incapable  of  idenliffcalloD  until  tbe 
route  of  the  road  is  "  definitely  fixed."  When 
that  route  Is  thus  established,  the  grant  takes  ef- 
fect upon  the  sections  by  relation  asof  the  date 
of  the  Act  of  Congress.  In  that  sense  we  Fav 
that  tlie  grant  is  one  mpratenli.  It  cuts  oS  all 
claims,  other  than  those  mentioned,  toany  por- 
tion of  the  lands  from  the  date  of  the  Act,  and 
Qies  the  title  as  fully  as  thougb  the  sectionii 
then  been  capable  of  idcntln  cation.  Nor  is 
this  opetation  of  the  aaaX  affected  by  the  fact 
that  patents  of  the  United  States  are  subee- 
quently,  upon  the  certificate  of  tbe  Governor, 
to  be  issued  by  the  Secretary  of  the  Interior,  di- 
rectly to  the  Company  ana  not  to  the  State. 
This  is  only  a  mode  of  devesting  the  State  of 
her  trust  character  and  of  passing  tbe  legal  title 
held  by  her,  to  the  party  for  whose  benefit  the 
grant  was  made.  The  legal  title  under  the  grant 
goes  to  the  State,  but  the  equitable  right  vest« 
In  tbe  Company.  The  State  cannot  dispose  of 
the  lands;  she  simply  holds  them  for  the  use 
and  benefit  of  the  Company;  the  Act  of  Con  er  ess 
providing  how  her  trust  shall  be  dlBcbarged  snd 
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to  declsre  thu  when  the  Qov- 
Uie  State  shkll  certify  that  a  secdon  of 
a(  ten  ootMecutive  milu  la  completed, 
olMtuitiAl  and  pennaaeDt  manner 
railroMl,"  Uw  Becretai;  of  the  In- 
to tbs  Company  patent 


"la  a  good,  anhtanti*!  ai 


t  with  the  cconplel 
ic  ttTH*ln-  pAtenta  riiall  isnie  upon  a  like 
Me  npon  ttw  completion  of  eveiy  succes- 
SioB  of  (cai  miles.  It  matters  not,  so  far 
cqnait  aetUera  are  concerned,  in  what 
r  mt  title,  which  baa  passed  out  of  the 


o  parties  can  snlMequentlf 
a  n^t  to  any  portion  of  the 
1  bf  the  grant.    The  right  of  the 
d  of  ttte  company  is  thenceforth  perfect, 
■    '  ■     uitfl  under  the  Unit- 


lie  taqnliy  then  arises:  when  is  the  route  of 
^  nmd  lo  be  conaldered  as  "deflnliely  fixed," 
M'ttaa  Ibe  gnnt  attaches  to  tlie  adjoining  scc- 
baw*  TbeoomplaimuitintbecouTtbeiow.who 
tei*<9  his  title  from  the  Company,  contends 
taa  ibe  roote  is  clefiniuly  fixed,  within  the  meau- 
tu  (4  the  Act  of  Congress,  when  the  Company 
!*•  vitb  tbe  Secrttarr  of  the  Interior  a  map  of 
?-  Lan,  ^HMored  by 'its  dlrectora,  designating 
Ar  r^meof  ihepropoaed  road.  On  the  other 
t«wJ.  Mte  defewbiU,  the  appellant  here,  who  ac- 
^siml  his  interest  bv  a  Bubsequeol  settlement 
vs'.kekadaaDdapatvit  therefor,  contends  that 
d  definitely  fixed, 


•  '■.W  .-«nTta^ofltKlnterior,and  notice  of  the 
■  'i-'  '  f  wiibdnval  U  communicated  to  the  lo- 
rA^  :%r  I  ofllcns  in  tike  diBtricIs  in  which  the 


"K  ■  ar«  of  opinioo  that  the  position  uf  the 
•  — ---  «Mni  b  ibe  correct  one.  The  route  muM 
w  '  •^rirtnl  a«  "  definitely  fixed  "  when  It  has 
•-  i*>i  ui  )«  t^  sabject  of  change  at  the  veil- 
*.  r  i  :te  Company,  Until  the  map  la  filed 
t;  :,  i^-  m»  n  laij  III  thi  Intrriiir  thi  rminrinj- 
i;  ; -w»tj  luadopthucharouleasitmaydoem 
'•^  ■f'n-^exBiiuiiationof tbegroundtiaiidis- 
t^t^i  iite  f^Mbility  and  advantages  of  differ- 
iK  t^^.  But  wben  a  route  k  adoptM  by  the 
r  ^nsr  umI  a  map  dcalgnaUng  11  is  filed  with 
£r  •wnUTT  of  the  InlenuT  and  accepted  by 
^  ^ir«r.  the  mate  b  MtabUshed;  It  is,  In  the 
—^ibeAct,  "deflolIclT fixed," and can- 
ublrcc  of  future  cfiange,  soas'  * 
-      — ■"  """n  legislatlTi 


,_  withdraw  tbc  lands  granted 
Bvt  if  be  should  neelect  this 
„^^  woukl  not  Impair  Uic  ririits 
If,  boireTET  prejuoiclal  It  muht 
It«  rights  are  not  made  oe- 
i^KK  of  the  Secretary'sorder, 
,  _  I,  ^,^.  w.  ll«e  withdrawal  beini  given 
k  ^7«ml  ^»i  omc«r^  Congress,  which  pos- 
^w*  ^  kbailnic  piiwr  of  alienation  of  the 
T-!^  '-— *-   haa  pmcribed  Uk  period  at  which 


other  paxtlea  than  the  grantee  named,  shall  have 
the  pnrilege  of  acquinng  a  right  to  portions  of 
the  lands  specified,  and  neither  the  Secretary 
nor  any  other  officer  of  the  Laud  Depariment, 
can  extend  the  period  by  requiring  something 
to  be  done  subsequently,  and  uatif  done,  con- 
tinuing the  right  of  pardes  to  settle  on  the  lands 
as  previously.  Otherwise,  It  would  be  in  their 
power,  by  vexatious  or  dilatory  proceedings,  to 
defeat  the  Act  of  CongresB,  or  at  least  seriously 
impair  Its  benefit.  Parties  learning  of  the  route 
established — and  they  would  not  fail  to  know 
it— might,  tietween  the  filing  of  the  map  and  the 
notice  to  the  local  laud  officers,  take  up  the  most 
valuable  portions  of  the  lands.  Jfearness  to  the 
proposed  road  would  add  (o  the  value  of  the 
sections,  and  lead  to  a  general  settlement  upon 

This  view  of  the  law  disposes  of  the  claim  of 
the  defendant  A  map  designating  the  route  of 
the  proposed  road,  tnadc  by  the  engineers  of 

the  Company  after  carei~.ll  surveys,  and  adopted 
by  Its  directors,  was  filed  on  the  S5th  of  March, 
1870,  with  the  Secrets^  of  the  Interior,  who  ac- 

S>ted  it,  and  on  the  wlb  of  thot  month  Irans- 
tted  it  to  the  Commissioner  of  the  General 
land'Office,with  directions  to  instruct  the  prop- 
er local  officers  to  withhold  from  sale,  or  other 
disposition,  the  odd  numbered  sections  within 
the  limits  of  twenty  mitea  on  each  aide  of  the 
route.  On  the  8th  ot  April  following,  the  Com- 
misHloner  forwarded  a  copy  of  Cbe  map  to  the 
register  and  receiver  of  the  landofflce  at  Bea- 
trice, in  Nehraslia,  but  it  was  not  received  by 
them  until  the  15th  of  that  month.  On  the  18th 
the  defendant  cnterwl  at  that  office  the  land  in 
question,  at  private  entry,  and  paid  the  gov- 
ernment price  therefor.  In  November  of  the 
foIlowin^year,n  patent  for  It  was  Issued  to  him. 
His  entry,  as  Itnia  seen,  was  after  the  map  had 
been  filed  and  Ihu  route  ■'dcflnitelv fixed," and 
the  grant  had  ottached  to  the  adjoining  odd 
sections.  It  could,  therefore,  initiate  no  rights 
to  the  land,  and  the  subsequcnl  patent  Isaued 
upon  lliat  entry  conferred  no  valid  title  to  the 
dcfeudaat  as  agninst  the  Company  or  parties 
claim ine  under  it. 

The  defendant,  having  failed  to  establish  the 
validity  of  his  own  title,  attacks  the  right  of 
the  Companylotholands  covered  by  the  grant, 
alleging  that  the  Company  never  completed  the 
coQstructiou  of  the  entire  road  for  which  Ihe 
grant  was  made;  that,  after  filing  ita  map  with 
the  Secretary  of  the  Interior,  it  changed,  for 
part  of  the  distance,  the  route  of  the  road,  and 
that  it  never  complied  with  the  conditions  ot 
the  laws  of  Nebraska  for  the  extension  of  ila 
road  within  the  limits  of  that  State. 

We  do  not  deem  these  objections,  when  con- 
sidered with  the  facta  on  which  they  ore  tta-st-d, 
aa  having  any  force.  There  is  to  them  a  ready 
and  conclusive  answer.  Assuming:  that  the  Bur- 
lington and  Missouri  River  Kail  road,  with  wtiith 
the  Company's  rood  connected,  was  not,  as 
averred  brthecomplalnant,a  branch  of  the  Union 
Pacific  Itailrood;  and  that,  therefore,  the  Com- 
pany'apropoaed  rood  was  not  entirely  completed, 
the  fact  remains  that  the  Company  constructed 
a  portion  of  the  proposed  road,  and  that  portion 
was  accepted  as  completed,  in  the  manner  re- 
quired by  the  Act  of  Congi-ess,  Patents  for  some 
of  the  adjoining  sections  were  accordinelyiasued 
to  the  Company,  and  a  right  to  all  of  them,  not 
208 


^^    Tw.  uw  :1k  title 
■-•^      ^  .ixat  o<  the 


.>.  :^t  :>nKV«afilicS  (M 


_t  thcfeoD  can 

ur.  the  United 

s  or  through 

trg  V.  /iiirri' 

-.    -.    *V    S..  XXn.,  551].     A 

.' >..  aA:  ipu«  him^lf  la  euorce 

..^lAM  ..  -at  cnnt  nben  the  gov- 

t.-..,..   '  uii<uinoftbeirbreach.  Tbe 

--    :  -  aiAi  till.-  tk>«s  not  streogtben  his 

.  ^t  .kiaif  ^wlMdljrtheGoveratneDt 

.    .-u.-u  *:ik  rvspect  to  the  property, 

.(    'a.'([«ti  ilrvtfttiaa  of  tiie  road  coo- 

<    .    .'.   i>ui  MM  iwuw  bud  down  Id  the  map. 

.    .   ...1^  ^mii  'j>  tw  the  tact,  the  defendant  is 

V    'tiB.i-i.u  vj  ci.«nplain  of  it;  the  Iftnds  In 

-  ■•.!>>    iiw   within    the    niquired    limit, 

.  •.i.jvc  ti^  'v  measured  from  one  line  or  the 

..  L      V  it'vniioii  of  the  route  without  the 

• .  v'li  't  L'ua^n^  80  aa  lo  take  the  road  be- 

.^.    iit-kiMkimiited.iiiigtit.perhaps.raisetbc 

,..tB..v'«i  sbtijMrthe  grant  was  uot  abiiudoiied,; 

v..  K'  MKli  (|ueetion  [§  here  presented.    The 

»•  ^»K>a  within  the  limits  of  the  granted  lands 

u  <ii>  w»r  infringed  upon  any  rights  of  the 

\«  lu  the  want  of  compliance  with  the  con- 
diiHMtf  iffipoeed  by  the  laws  of  Nebraska,  allow- 
uj^  niilHwd  companies  organized  In  other  Slates 
k>vvlvuil  and  build  tbeirroads  within  its  limita, 
U  is  sutHcient  to  say,  that  when  the  grant  was 
■Ude  to  the  Company,  Nebraska  was  a  Teni- 
Miy,  and  it  was  entirely  competent  for  Con- 
nMS  lo  conferupon  a  corporation  of  any  Slate 
the  right  to  construct  a  nutd  within  any  of  the 
Twrimries  of  the  United  States.  The  grant  of 
huHl  and  a  right  of  way  for  the  construction  of 
a  i«iad  lo  a  designated  point  within  the  Terri- 
tory WHS  sufficient  authority  for  the  Company 
to  construct  the  road  to  that  point.  It  may  be 
well  doubted  whether  the  Stale,  subsequently 
crt«ted  out  of  the  Territory,  could  put  any  im- 
iiediment  upon  the  enioymenl  of  the  right  thus 
conferred.  As  we  said  in  i?.  J?.  Ca.  v.  Baldwin, 
"  It  could  do  so  only  on  the  same  terms  that  it 
could  refuse  a  recognition  of  ii«  own  previously 
granted  right,  for  in  such  matters  the  Slate 
would  succeed  only  to  Ibc  authority  of  Con- 
gress over  the  Territory."  108  U.  8.,  426.  428 
[XXVI.,  578,  SW].  It  does  not  appear  from 
anyUiing  before  uB  that  the  Slate  baa  ever  at- 
tempted to  interfere  with  the  road  or  the  Com- 
pany for  its  delay  in  filing  its  articles  of  incor- 
poration with  the  Secreiary  of  State,  or  in  com- 
plying with  other  provisions  of  law.  And  it 
nordly  need  be  added  that  any  such  interfer- 
ence would  not  operate  to  devest  the  Company 
of  its  title  to  lands  granted  by  the  United  States, 

It  follows  from  what  we  have  said,  that  when 
the  defendant  made  his  entry  of  the  lands  in 
controversy  and  obtdned  a  patent  therefor,  the 
title  bad  paMcd  from  the  United  States  and, 
consequently,  no  ri^t  could  be  conferred  upon 
2<M 
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be  inferred,  the  v 
contends,  that  his  right  to  acquire  a  preemp- 
tive right  by  settlement,  continued  until  notice 
of  the  order  of  the  Secretary  directing  the 
withdrawal  of  the  lands  from  market  was  re- 
ceived by  the  local  land  offlceis.  The  exist- 
ence of  Uie  patent,  therefore,  embuTaases  the 
assertion  of  Ihe  complainant's  ri^ts;  that  is.  it 
Iirevents  him  from  obtaining  a  strictly  legal 
title  which  would  enable  him  to  recover  poases- 
sion  of  the  premises  by  an  action  at  law.  The 
existence  of  the  patent  alsocrealesacloud  upon 
the  title  of  the  land.  Every  instrument  pur- 
porting  by  its  terms  to  convey  land  from  .the 
original  source  of  title,  however  invalid,  cre- 
ates a  cloud  upon  the  title.  If  it  require  ex- 
trinsic evidence  to  show  its  invalidity.  PixUy 
V.  Bvsgitu,  15  Cal.,  128. 

The  existence  of  the  patent,  therefore,  under 
these  circumstances,  fumi^es  ground  for 
equitable  relief.  That  relief,  however,  should 
property  be  limited  to  a  decree  declaring  the 
equity  of  the  complainant,  the  invalidity  of  tbe 
title  of  the  defendant,  and  enjoining  him  from 
the  assertion  of  any  claim  to  the  property  dh- 
derthe patent;  but,  inasmuch  as  no  objecuon  is 
taken  to  the  form  of  the  decree  as  entered, 
which  requires  the  defendant  to  execute  a  ooq- 
veyance  of  the  premises  lo  the  compUlnaiit, 
and  as  the  execution  of  such  a  conveyance, 
amounting  In  fact  to  a  release  of  his  claim  to 
the  property,  will  accomplish  all  that  could  be 
legallv  effected,  it  is  niM  considered  oeccosary 
to  order  a  modification  of  it.  The  dteree  it,  oe- 
eordingly,  a^rmed. 

True  oop;.    Tert: 

Jamea  H.  MoKeoDe;,  Ckrk.  6up.  Court,  U.  8. 

aieil-tion.8.,88;  lU  U.S..  735;  118U.&,aa&: 
IHU.  a,  876,87(1. 
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NATIONAL  BAUK,  OF  PITT8BUROH. 

ET  AL.,  Apptt., 


<5ee  B.  C,  U  Otto.  SGMffi.) 
Bevieie  in  bankrvpt  eate—correetion  ofdittHbtt~ 
lion  by  trtuteu. 
1.  When  the  estate  of  a  bankrupt  panes  to  tbe 

trustees  Bppotntod  undor  tlio  proviHioiiA  of  sectJoai 
5108  of  tbe  Bevlged  Statutes,  their  autinn  Is  subjeoc 
to  the  revWon  and  final  control  o(  the  dlsMct 
Douit,  whenever  that  Is  Invoked  in  aid  of  the  sub- 
stantial lig-bta  or  anyone  Interested  In  what  tltey 

i.  The  district  court  has  power  to  corroot  tbe  or- 
der of  dlstrfbutlon  made  by  the  trustees,  and  Its  «<<- 
tlon  Ib  beyond  Judicial  revfew.eicept  by  the  circuit 

APPEAL  from  the  Circuit  Court  of  the  Uciited 
States  for  the  Western  District  of  Peonsy  1- 

Tbe  bill  In  this  case  was  filed  in  the  court 
below,  by  the  appellants,  to  secure  a  different. 

loe  r.  SB. 


UKRCHAura,'  ETC.,  Nat.  Baitk.  v.  8lagt.e. 


B  of  Ok  MMtB  of  certain  bcmkrupto 
aaa  ordered  bj  the  district  court. 

^t  bdowluTiiig  entered  «  decree  di»- 

l  t^  faiO.  the  cnmplftiiuiits  appeaioi  to 

r  utd  f  ac^  of  tbe  caw  more  fullj 

■  nmlmma  and  J.  F.  Slacle. 


Jfr.  JiuUot  MUlmr  delivered  the  opinion  of 

Cbiimapba  Zag  and  Charlea  H.  Zug,  com- 
pMMg  tke  p«naentiipof  Zuk&  Co.,  were,  on 
a^owv  iwdiionof  Hav  11,  lB7e,  declued 

iMiiiniiiifj  III  I  niiiiiiii  r I  fill  111  I  Triiiiiiii 

DMria  of  rauMflTania. 


«■,  aad  SiiiiUi,  Donlap  and  Clarke, 

^  erf  ctcdilon  onder  section  5108  of  the  Re- 

Ttad  Statotea  ;  which  actioa  of  tbe  creditors 

na  dvly   appnned  bj  order  of  the  DUtilct 

(■art. 

TW  UMHua  baTinc  difpnted  of  tbe  property 
<<  iW  faanknipU,  <»  wblcb  tbe  Sable  Iron 
Tocfcx,  Bold  for  $180,000,  was  the  principal 
IB^  aal  ^ade  out  their  final  acconnts  of  tbe 
iiMlw>iihi|i  aNcU  and  tbe IndiTiduBl  assets, 
^iiA  w«a  apooTcd  by  the  committee,  made  an 
wte  «f  dinnbatioa  among  tbe  crediiors. 

noewpoo,  WlUiam  Coieman  end  others, 
OMrftaocs  ol  Christopher  Zug  Individ uallj',  ap- 
ft^  U  Ike  district  court  and  obtained  b  nde 
^ttrUMattLi.  to  make  report  of  their  order  for 
fcaiilaillini  ud  file  it  in  that  court,  and  look, 
^Kwpiinma  to  mid  report,  f  d  which  the  separate 
— *T~  of  Chariea  Zug  Joined,  on  tbe  gronnd 
*«ike  Sable  Iioa  WoAs  had  never  been  part- 
III  ^t|i  nraiMftr,  but  that  the  title  was  held  b; 
^rwo  be*  *■  twits  in  common,  in  tbe  pm- 
MtoiM  nttaax  fttths  by  Christopher  and  one 
lU  by  ChaiksL  On  final  bearing  of  these  ex- 
^pMmai,  they  were  sustained  and  an  order 
^lAi  (or  tbe  distribution  of  the  proceeds  of  the 
mm  <rf  the  Iroo  works  to  the  private  credilors  of 
Ar  — |ir»d— la  who  composed  tbe  partDerahip, 

ks  aiUMwl  ■Mliiiiii  III  thil  fill  III!  I  Mini,  from 
ika  e«4^-  which  was  d>'™**»^  on  the  ground 
ttM  •»  aiifWMl  kr  from  anch  an  order.  Attho 
«■*  rt^K.  in  a  proceeoing  mxler  the  lupervi- 
^rr  fo^wr  ol  tbe  circuit  court,  a  full  bearing 
wm  krf  OS  ifce  merits,  and  tbe  action  of  tbe  dis- 
horn thai  order  an  appeal  was  taken  to  this 
^imt.  ^rUeh  waa  dinniased  on  the  ground  that. 
a^K  •  I  ■  I"  **"g  under  tbe  supervlsorj  pow- 
w  rf  tt«  (tRnb  Goait,  It  was  not  reviewable 
hOT  ISimide  V.  CWfBHal,  03  U.  B.,  960 
lOn*..  M71. 
la   ttrt  enat  k  wm  tnged  thai  tbe  district 

malag  to  ooDOnl  the  tnul«es  in  tbe 

I  «<  tbe  fond  in  Ibelr  haads.  acted 
1  thai  It*  order  was 

-    .  TC^Mwded  l^  mjtng: 

'  K.  «  li  rfcimad,  Iha  district  oonrt  acted 
^fta^lMWktka  or  In  ammmernotlo  Und 
*»P»«ii.  !■  dan— ■■  made  waarofcl;  and  tbe 
^pfcw J  prfwiMpcredH) 


I  M  Otto 


liter  a 


vmaf  ToypKn) 


eqnitv  to  call  tbe  trustees  to  aproper  accounting 
and  (Ustribution.  Upon  that  question, however, 
we  express  no  opinion." 


.J  into 

court  the  trustees  and  the  individual  creditors, 
seek  to  have  tlie  sum  arising  from  the  sale  of 
the  Sable  Iron  Works  distributed  among  the 
former  alone. 

As  this  would  require  the  order  of  the  dis- 
trict court  on  that  subject  to  be  aet  aside  and 
reveTBed,or  disregarded  as  a  nullity.weare  com- 
pelled to  consider,  before  we  proceed  further, 
if  this  can  be  done.  All  known  modes  of  re- 
view of  that  order  have  been  eshaustnl.  Tbe 
appeal  from  it  to  the  circuit  court  was  dismissed, 
whether  rightfully  or  not  cannot,  now  be  in- 
quired into.  On  the  petition  of  review,  which 
was  the  legitimate  mode  of  correcting  the  er- 
ror if  one  existed,  the  circuit  court  afSnued  the 
order  of  the  district  court,  and  from  that  de- 
cree, as  we  decided  in  yiniei  v.  Coleman  [*u- 
pra],  there  could  be  no  further  sppeaL 

It  only  remains  to  inquire  if  it  was  absolutely 
void,  for  want  of  Jurudiction  in  the  district 
court  to  make  it. 

It  is  Btrenoously  argued  that  when  tbe  estate 
of  the  bankrupt  passes  to  the  trustees  appointed 
under  tbe  provisions  of  section  6108  of  the  Re- 
vised Statutes,  the  power  of  the  district  court 
as  a  court  of  bankruple;,  over  them  and  over 
Uioir  proceedinrs,  ceases,  and  that  thej  become 
iuveetedwith  a  Judicial  function  which  isamen- 
able  to  no  other  court.  That  as  to  collection 
and  distribution  of  the  bankrupt's  assets,  the 
case  has  been  taken  out  of  tbe  category  of 
bankrupt  proceedings,  and  wholly  withdnwn 
from  the  control  of  Lbe  District  Court. 

It  is  difficult  to  perceive  any  plausible  reason 
for  this  idea. 

The  meeting  of  tbe  creditors,  which  may  ap- 
point the  trustees  and  the  committee,  must  be 
one  held  after  tbe  court  has  made  an  adjudica- 
tion of  bankruptcy  and  ordered  such  a  meeting. 
Tbe  resolution  ot  tbe  meeting  for  settling  the 
estate  under  tblb  section  by  trustees  and  a  com- 
mittee, and  the  appointment  of  tbe  trustees  and 
committee,  must  be  presented  to  the  court  and 
be  approved  by  it,  or  they  are  of  no  force. 

Tbe  trustees  are  declared  to  haveand  to  hold 
the  proper^  In  tbe  same  manner  and  with  the 
same  powera  and  rigfats,  in  all  respects,  as  the 
bankrupt  would  have  had  If  no  proceeding  In 
bankruptcy  had  been  taken,  or  as  the  assignee 
in  bankruptcy  would  have  done  bad  such  reao- 
lution  not  been  passed,  showing  thus  that  tlieir 
powers  were  compounded  of  that  of  the  owner 
and  of  the  ordinary  assignee  Id  bankruptcy. 

The  conit.  by  older,  is  to  direct  all  acts  and 
things  needful  to  be  done  to  carry  into  effect 
tbe  resolution  of  the  creditors;  and  tbe  winding 
up  and  settlement  of  any  estate,  under  tbe  pro- 
visioDof  this  secdon,  shall  be  deemed  to  be  pro- 
oeedlnn  la  bankruptcy,  and  the  trustees  shall 
have  ul  the  rigfata  and  ponen  of  assignees  in 
banknipWy. 

It  further  provides  that  tbe  court  may  com- 
pel tbe  production  of  witnessee,  books  and  pa- 
pers before  tbe  tmateea,  in  tbe  same  maooerai 
In  other  cases  of  bankruptcy,  and  that  tbe  bank- 
rapt  shaU  in  Ukfl  maimer  be  esUtled  to  his  dl>- 


lyGoOgT? 
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Under  sectioa  4972  of  tbe  Revised  Statutes, 
"  The  jurisdlctioii  of  the  district  courts  as 
courts  of  bankraptcy  extends  •  •  *  to  the 
collection  of  sJl  the  tuseta  of  the  bankrupt ; 
*  *  *  to  the  adjustment  of  the  various  priorittea 
and  conflicting  interests  of  all  parties;  •  •  •  to 
'  the  marshalit^  and  disposition  of  the  different 
funds  and  assets,  so  as  to  secure  the  rights  of 
all  parties,  snd  due  distribution  of  tbe  assets 
among  all  his  creditors;  "  •  •  to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue 
of  the  bankmpicv,  until  the  final  distribution 
and  settlement  of  tbe  estate  of  the  bankrupt, 
and  the  close  of  the  proceedings  In  bankruptcy ." 

Is  there  anything  In  section  6108  in  conflict 
with  this  comprehensive  declaration  of  the 
powers  of  the  district  court  over  a  case  in  bank- 
ruptcy, "until  the  final  distribution  and  settle- 
ment of  the  estate  f 

On  the  contrary,  It  is  one  of  the  express  pto- 
visioDS  of  the  latter  section,  that  "the  winoing 
up  and  settlement  of  any  eststf  under  provisions 
of  this  secUon  shall  be  deemed  to  be  proceed- 
ings in  banferuptcj,"  and  the  section  is  full  of 
directions  to  the  court  to  iddin  this  settlement, 
and  tbe  trustees  are  twice  assimilated  in  their 
functions  to  those  of  an  assignee  in  bankruptcy. 

We  are  unable  to  see  any  judicial  functions 
conferred  on  these  trustees.  Their  powers, 
though  somewhat  enlarged,  are  In  the  main  the 
same  ns  those  of  the  assignee,  and  are  properly 
ministerial.  Itistme,  theymaydomanythings 
withoutan  order  of  the  ccurt, which  an  assignee 
could  not  do,  such  as  selling  property,  allowing 
claims,  and  compromising  disputesabcut  rights 
of  property.  We  might  even  hold  Lhattheirr- 
der  of  final  distribution  would  be  valid  if  i 
contested.    Moor*  v.  Albiv,  139  Mass.,  9. 

But  in  all  this,  we  are  of  opinion  Oiat  their 
action  is  sublect  to  the  revision  and  final  c~  ~ 
trol  of  the  district  court,  whenever  that  is 
vokedin  aid  of  the  substantial  rights  of  anyone 
[562]  interested  in  what  they  do.  It  is  inconceivable 
that  Congress  Intended  to  create  in  them  an 
imperivtn  in  iaipen'o,  whose  actions,  however 
wrong,  could  be  reached  by  no  tribunal  what- 
ever. And  if  any  supervision  of  their  acts  is 
to  be  had  at  all,  it  is  very  clear  that  the  district 
court  ia  the  ono  to  whom  that  duty  is  confided. 

A  case,  bearing'  a  strong  analogy  to  this,  is 
thatof  Wilviot  V.  Mudge.  1(5  U.e.,3l7  [XXVI,, 
588],  in  which  it  was  decided  that  a  composi- 
tiOD  order,  under  the  Act  of  June  23, 1874,  was 
a  bankruptcy  proceeding  and  that,  notwith- 
standing tbe  Act  declared  that  such  a  cotnposi- 
tion  should  be  binding  on  all  the  creditors,  it  did 
not  discharge  tbe  bankrupt  from  dcbis  ci'uated 
by  fraud;  because  tbe  Act  of  1874  was  in  jwn" 
materia  with  the  general  bankrupt  law,  and 
was  not  Inconsistent  with  section  G117  of  the 
Revised  Statutes,  in  regard  to  debts  created  by 

That  waaastTongercase  than  this,  in  favor  of 
the  argument  that  a  composition  was  a  proceed- 
ing vrblch  took  the  case  out  of  the  other  provis- 
ions of  the  bankrupt  law,  for  the  statute  which 
authorized  it  was  passed  long  after  the  general 
Uw  and  after  tbe  revision. 

In  tbe  present  case,  the  trustee  sectji 
pMt  ol  the  original  statute  of  bankruptcy,  and 
contains  in  itself  the  declaration  that  what  is 
done  under-it  is  a  part  of  the  bankruptcy  pro- 
eeeding. 
20S 


we  are  satisfied  that  tbe  district  court,  in 

correcting  the  order  of  distribution  made  by  tbe 
trustees,  acted  within  its  powers,  and  as  that  or- 
'der  has  passed  beyond  judidal  review,  except 

it  has  already  been  had  on  petition  to  the  ar- 

it  court,  thai  order  must  govern  the  decision 
of  this  case,  and  Vie  deem  of  tilt  Oireuit  Court 
diimitiing  t/ie  bill  ii  ajUrmttl. 

Truecopji.  TeM: 

Jtunea  H.  HcKeaney,  Cleik,  Sup.  Oourt,U.  H. 


ROBERT  P.  DODGE,  Appt., 

PREEDMAN'S   SAVINGS    AND    TRUST 

COMPANY. 

(Bee  S.  C,  16  Otto,  US,«(I.) 

Foreeiovure  of  mortgages  in,  Dittriet  ^  CoJtimMo. 

the  RtniBed  Statotea  relating  toUw 

District  of  Columbia,  applke  to  suits  for  (he  tore- 
okwure  of  deeds  of  tmsc  In  the  nature  of  ii»irtBaee& 

re  the  parmentof  moDer,  and  suthonEes  a, 

anlnst  the  debtor  defendant  for  the  pttr- 

ment  u(  Uie  balance  of  tlie  debt  tliat  maj'  remain 


*  PPEAL  from  the  Supreme  Court  of  the  Dis- 
\.    trict  of  Columbia. 

Tbe  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  to  enforce  a  claim  in 
the  nature  of  a  mortgage  lien  to  certain  lands 
in  the  District  of  Columbia.  A  decree  was  en- 
tered In  favor  of  tbe  complainant,  and  subee- 
qr.enlly  affirmed  by  this  court.  Dodge  v.  j, 
\  A  T.  Co.,  98  U.  S.,  S79.  XXIU.,  930. 
The  lands  were  then  sold  and  the  proceeds  en- 
lied  on  notes  secured.  Tlieamoumwasinanffi- 
ient,  and  the  court  below  entered  a  personal  de- 
ree  against  the  defendant  for  $7,^.47,  with 
iterestand  costs,  being  the  balance  remaining' 
..ue  on  aaid  notes;  whereupon  the  defendant 
ap^aled  to  this  court. 

The  question  here  is,  whether  the  court  be- 
low had  power  to  enter  a  personal  decree  for 
the  balance  due. 

Mesan.  John  D.  HePh«rw>ii  and  Bmu- 
djUl  Huner,  for  appellant. 

.Ifewra.  Wm,  A.  McKeBoer  and  Enoch 
7'otlen,  for  appellee. 

Mr.  a.ief  Jyititx  Walte  delivered  the  opin- 
ion of  tbe  court: 

Section  808  of  tbe  Revised  Statutes,  relating 
to  (he  District  of  Columbia,  is  as  follows: 

'•  Sec.  808,  Tbe  proceeding  to  enforce  any 
lien  shall  be  b^  bill  or  petition  in  equity,  ana 
the  decree,  besides  aubjecting  the  thing  nooa 
which  the  lien  has  attached  to  the  satisfacnoD 
of  the  plaintiff's  deman  d  against  the  defendant, 
sb^l  adjudge  that  the  plaiutiff  recover  his  de- 
mand ag.aiast  tbe  defendant,  and  that  he  may 
have  execution  thereof  as  at  law." 

This  statute  applies  to  suits  for  tbe  forecloB- 
ure  of  deeds  of  trust  in  the  nature  of  mortgages 
to  secure  the  payment  of  money,  and  authorizes 
a  decree  in  favor  of  the  plaintiff  against  tha 
debtor  defendant  for  the  payment  ot  the  bal- 
ance of  the  debt  that  may  remain  due  after  the 
106  V.  S. 


Pace  v.  Ai^baha. 


f'.ii-  =  iiiT^r-i  of  ihc  rrncoerts  of  the  sole 
:  v-c  trot  |>r<i|ietiv'.  umI  un  order  for  execu- 
:  ±  ticntf  L»  _1  laVr.      Tl  ii  i$  tvth  a  decree  in 
—"  itm.laM!  ilit.ermtegvently,  afflmud, 
i».->7t.    T-t: 

J»SB  B.  Ui^KenneT.  Uerk.  Sup.  Court,  U.  S. 


Tr>N-T  PACE.  fly.  in  Err., 
STATE  OF  ALABAMA. 

Vee  ».  C  l«Otlo,M3-6eS,) 


^a; 


n  ERBi 


•>»«  (M  siou  taixecoon  oi  um  uire. 
X  hriaai  111*  appUea  liie  lune  puDlahment  M 
i^  JumIiii  ibe  vblte  sod  the  bbck.  The  dls- 
.Tms.Mlaa  m  tl>c  punMtment  preKrtbed  Is  direct* 
4  acaat  tke  oflcoae  destKnated.  and  not  against 
^  ■  MJH)  (i(  aoT  partlculaT  color  or  Tace. 

INo.  908.] 
M*>i   to  «rfMJKe   nthnittod   Dee.    IS,   188S. 
V-«BiW  £te.  18,  iSSS.     Argvcd  and  tubmit- 
W  Jaik  H,  1S83.     Decided  Jan.  eu,  I88S. 

to  tbe  Supreme  Court  of  Ala- 
^murj  and  facts  sufficiently  appear  in 

Snnart  of  tba  cue  hr  Jfr.  Juttifc  Flelti ; 

Nrar«  4Iti4  of  the  Code  of  Alabama  pro- 
11*1  iLal  "  If  >iij  nutn  and  woman  live  to- 
i-'tn  B  mialverj  or  foraicatioD,  each  of  thero 
Sj«.  o  tl><'  .rr-i  conTiclion  of  llie  offense,  be 
'■ze^  .^<  h-^*  than  ^UNI,  and  may  also  be  im- 
"te  ^nl  in  liif  county  Jsil,  or  senteoced  to 
•■air   U«ir  IfT  ibcciiuiilvfornot  more  than  six 

.  trji  •  *zi  the  wcoDil  ccnviclion  for  the  of- 
:-^«  w-ili  the  KUDf  person,  the  otTcDder  must  be 
'^  .  »r  >«  tlian  fSOO,  and  mav  beimprisoned 
.  ■*  T«iiitT   tail,  or  M  n!''infa  lo  hard  lalior 

•  1*  -."^aiT  f.'r  D-ii  mortiliuii twelve montliH; 
tt^  '-T  :  iLird  or  anr  iiubw.-<[ueQt  conviction 
■la  ti^  «aie  pctm>e,  miut  lie  imprisoned  in 
^  ^itxH^ctimry  or  lefiteDced  to  hard  labor  for 
y  f«r  t 
i  41  >•  of  tbe  Mme  Code  declares  that 

S  ^TY  wU»  penoo  and  any  negro,  or  the  de- 
mmtti^  <il  kny  negn)  to  the  third  generation, 
■  iMii.  fWrniyii  oat  ancestor  of  each  genera- 
tes *iH  m  wUu  pentm.  iniennany  or  live  in 
rtt^rn  <m  fnralcatioD  whh  each  other,  each 
'  kcM  ^toH.  cm  conviction,  be  Imprisoned  in 
i*  ^>slm<l>i7  or  teatenced  to  hard  labor  for 
^  •^^■iy  foe  nM  toB  than  two  nor  more  than 

b  h  iM^lBi  ie»l.  tbe  pUniiff  in  eiror. 
T  VT  Pm*.  a  sextT>  man,  aiM  Han  3.  Coi,  a 
■ViB  wvoMB.  were  Indlrud  under  section 
<:«  3  a  f 'ortiH  Court  i>f  Alabama,  for  llriDg 

^ihii  H  a  ^ue  of  adultery  or  fornication, 
we  «<■■  vied.  omtIcimI  and  Kntcnced,  each 
>  *««  J^H«  tspvfaoBnwnt  in  tbe  Male  pen  lt«n- 
av«  <«  apt*^  to  tbe  Sapreme  Court  of 
teMMr  tb*  Jadfnant  wai  ■fflrmed,  and  he 
^  M  Orra. 


brought  the  case  here  on  writ  of  crrcr,  insist- 
ing that  the  Act  under  which  he  was  indicted 
and  convtcled,  la  in  conflict  with  tbe  conclud- 
ing clause  of  the  1st  section  of  the  14lh  Amend- 
ment of  the  CoDstilutiOD, which  declares  that  no 
Siat£  Ghall  "  deny  to  any  person  (he  equal  pro- 
tection of  the  taws." 
jlfr,  John  R.  Tompkina,  for  plaintiff  in 

y-Gen.  oj 


Mr.  Jiutice  Field  delivered  the  opinion  of 
the  courl: 

The  counsel  of  the  plaintiff  in  error  com- 
pares sections  4184  and  4189  of  the  Code  of 
Alabama,  and  aastuning  that  the  latter  relntes 
to  the  same  offense  as  the  former,  and  prescribes 
a  greater  punishment  for  il,  because  one  of  the 
parties  is  a  negro  or  of  negro  descent,  clHims 
(hat  adtscrimination  is  mode  against  the  colored 
person  in  the  puaisbment  designated,  tvlilch 
conflicts  with  Hie  clause  of  the  14th  Amendment, 


prohibiting  a  State  from  denying  tji  any  person 
within  its  jurisdiction  the  equal  protection  of 
Ihe  laws. 


Tbe  counsel  is,  undoubtedly,  correct  in  his 
view  of  the  purpose  of  the  clause  of  the  Amend- 
ment in  question,  that  it  was  to  prevent  hostile 
and  discriminating  state  legislation  against  any 
person  or  class  of  persons.  Equality  of  protec- 
tion under  the  laws  implies  nol  only  accessi- 
bility by  each  one.  whatever  his  race,  on  the 
same  terms  with  others,  to  the  courts  of  Ihe 
country  for  the  security  of  bis  person  and  prop- 
erty, but  that  iu  the  admistration  of  criminal 
Justice  he  shall  not  be  subjected,  lor  the  seme 
offense,  to  any  greater  or  different  punishment. 
Such  was  the  view  of  Congress  in  the  re-enact- 
ment of  the  Civil  Rights  Act,  after  the  adoption 
of  the  Amendment.  That  Act,  after  providing 
that  all  persona  within  Ihe  Jurisdiction  of  the 
United  States  shall  have  the  same  right,  in 
every  State  and  Tcniiory,  to  malceand  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and 
to  the  full  and  equal  bencCt  of  all  laws  and 
proceedings  for  the  security  of  person  sjid  prop- 
erty as  is  enioyed  bv  white  citizens,  declares 
that  they  shall  be  subject "  To  like  punishment, 
pains,  penalties,  taxes,  licenses  and  exaclions  of 
every  kind  and  none  other,  any  law,  stotulc, 
ordinance,  regulation,  or  custom  lo  the  con- 
trary notwithstanding."  16  Stat,  at  L.,]40,cb. 
114,  sec.  16. 

The  defect  in  the  argument  of  counsel,  con- 
sists  in  his  assumplino  that  any  discrimination 
is  made  by  the  laws  of  Alabama  in  tbe  punish- 
ishmcnt  provided  for  the  offense  for  which  the 

Elainliff  in  error  was  lodicted.wbcn  committed 
y  a  person  of  the  African  rocc  and  when  com- 
Dotted  by  a  white  person.  The  two  seciious  of 
the  Code  cited  are  entirely  consistent.  The  one 
pretcrt)>es,  generally,  a  punishment  for  an  of- 
fense tommiited  between  persons  of  different 
aeies;  the  other  prescribes  a  punishment  for  an 
offense  which  can  only  be  committed  where  the 
two  Kiel  are  of  different  races.  There  is  in 
neither  section  any  discrimination  against  either 
race.  Section  4184  eoually  includes  the  offense 
when  the  persona  of  the  two  sexes  are  both 
white  and  when  they  are  both  black.  Section 
4189  applies  Uie  same  puntsbment  to  both  of- 
fenders, the  white  and  uio  black.  Indeed,  the 
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oSense  against  which  this  latter  sectioii  is  aimed 
cannot  be  committed  without  involving  the  per- 
sons of  both  races  in  the  same  punishment.  What- 
ever discriminsdon  U  made  in  the  punishment 
prescribed  in  the  two  sections  is  directed  against 
the  offense  desi^ated  and  not  against  the  per- 
son of  any  particuiar  color  or  race.  The  pua- 
lahment  of  each  offending  person  .whether  while 
or  black,  ia  the  same. 

Judgment  oMrmed. 

True  copy.  Teat: 

Jamea  H.  UoKeDoe;.  Clerk,  Sup.  Oourt,  V.  8. 


JOHN  W.  MINTURN  bt  al.,  Ftfft.  in  Brr., 


UNITED  STATES. 

(See  8.  C,  U  Otto,  43T-U5.) 


"1^  An  Importer  of  BUgaiB  entered  them  at  Uie 
«ustom-Iioiise  by  a  warehouse  entry,  under  section 
13  ot  the  Aot  of  August  80,  lHi2.  b  Sut.et  L..  Ml.  as 
■  - "  ";„seotlpnl  of  the  Aotof  August  fl,  1848,  a 

. , ,_i"BliouId. 

In  a  ipeolfled  time,  wtthdtaw  them  in  tbe  mcxie 
^bed  br  law  fiom  the  warehouae,  and  par  to 


^e"o^ 


ooUeotOTi 


within  a  ipeolfled  time,  wl^dtaw  th^iui  t 

_. .t_i  , —  "iir  from  the  ware' 

.  „  sum  gpeoifted"o 

lined,  of  tfie  duties  Imposed"  by  law  up- 
le  susaiB,  the  bond  should  be  void.  The  atat- 
tequ&«d  the  goods  to  be  kepi  subject  to  the 

-  ■-»,  "upoD  parm^at  of  the  proper 

talned  on  entry,  "tutd  to  be  se- 

jyBlK>ad"of  tbe  Importer,  with  Eoret;.  Att^ 

erwards  the  Importer  sold  tbe  susan  In  bond,  the 

' r  agreeing  to  pay  the  dudes  as  part    " 

.  .haee  price,  and  save  to  the  purohasei 
I   authority   to   withdraw  the  sugars. 


whlob  they  were  wllhdiawn  by  the  puroha 
th^  A.u  .«»._>  ^  .1^  proper  duties  whnui  - 
ilfled  In  tbe  oouditlan  of  tl 


the  full  

less  than  the , 

bond,  was  not  paid.   In 
•leSWI 


1  unpaid  dutlOH ;  tiold. 


that  they  were  Uable. 

2.  Although  It  was  the  usage  of  tiado  ._ 

goods  In  bend,  and  detiver  them  by  an  order  for 
witbdiBwal,  the  purchaser  paiing  tbe  duties  and 
withdrawing  the  goods,  tbe  obllgnrg  in  the  trnnd  did 
not  beoome  merenr  sureties,  wlDi  the  goods  as  the 
primary  seeurjty  for  the  dulJea,  and  they  were  not 
retaased  because  tbe  ofBoera  of  the  United  States 
unlawfully  parted  with  the  possession  of  the  goods 
without  ezactlDg  pajrment  of  the  duties. 

S.  Tbe  negUgeiioe  of  the  oIEoors  of  the  United 

States  does  not  alTect  the  liability  of  either  tbe  prin- 

-dpalorthe  surety  in  a  bond  to  the  United  States. 

[No.  121.] 

-   Argiied  Dee.  7,  1S8S.        Ikeided  Dec,  18,  ISSt. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below, 
1^  tbe  defendant  in  error,  ona  warehouse  bond. 

A  Jury  having  been  waived,  the  court  found 
the  facts  of  tbe  case,  and  entered  a  Judgment 
in  favor  of  the  plaintift,  for  $iB,096.11,  being 
the  amount  of  the  unpaid  duties  with  inleiest 
and  coela;  whereupon  tlte  defendants  sued  out 
this  writ  of  error. 

The  facts  of  the  case  appear  in  tbe  oi^nlonof 


^plai 

Mr.  WllUajB  A.  BUnry.  Aut.  AUy-Q 
lor  tbe  defendant  in  error. 


M  by  Mr.  lM0Me  Bijuohvobd. 


Mr.  JutUee  BlatchCord  delivered  the  opin- 
ion of  the  court: 

On  August  2, 1865,  the  firm  of  Grinnel,  Min- 
ium &  Co.,  being  the  owners  of  580  packages 
of  sugar,  importSi  from  abroad,  entered  them 
at  the  custom-house  in  New  York  by  a  ware- 
house enti]f,  andthereupon  the  members  of  that 
firm,  as  prmcipala.  and  one  Clark,  as  mirety ,  ex- 
ecuted under  their  hands  and  seals  and  delivered 
to  the  collector  a  warehouse  bond,  conditioned 
that  the  bond  should  be  void  if  the  principals, 
"or  either  of  them,  theiroreither  of  their  heirs, 
eiecutotB,  administrators  or  asdgns,"  should. 
"on  or  before  the  expiration  of  one  year  from 
the  date  of  tbe  importation"  of  the  sud  goods, 
withdraw  them,  "in  the  mode  prescribed  by  law. 
from  the.  public  store  or  bonded  warehouse  " 
where  they  might  be  deposited  at  the  Port  of 
New  York,  and  pay  to  the  collector  for  that 
port  123,78199,  "or  the  true  amount,  when  as- 
certained, of  tbe  duties  imposed,"  bv  laws  then 
eiisting,  or  thereafter  to  be  enacted,  upon  the 
said  goods,  etc.  On  the  giving  of  the  bond,  the 
sugars  were  placed  in  the  public  store  and  in 
the  custody  of  the  collector,  as  provided  by  the 
warehousing  statutes.  On  August  8,  1865, 
the  owners  sold  to  Gibson,  Early  &  Co.  all  tbe 
sugars,  the  same  being  stilt  in  warehouse,  and 
held  by  the  collector  for  duties,  under  said  stat- 
utes. By  the  terms  of  the  sale,  the  goods  were 
sold  expressly  subject  to  the  paymentof  alldu- 
ties  thereon  by  Gibson, Early  i  Co.  who  assumed 
the  payment  of  the  duties  as  part  of  the  sgreed 

5 rice  of  the  goods  on  ttie  sale,  the  price,  less  the 
uties  so  assumed,  being  paid  In  cash  on  deliv- 
ery. The  sellers  made  delivery  of  the  goods  in 
bond,  subject  to  tlie  duties,  oy  wriung  atid 
signing,  OD  August  9,  1865,  at  tbe  foot  of  the 
warehouae  entry,  the  following  consent;  "We 
hereby  authorize  Gibson,  Early  &  Co.  to  with- 
draw the  sugars  descril>ed  In  this  entry.  Ortn- 
ncl,  Mintum  &  Co."  It  was  not  the  custom  to 
give  any  formal  notice  to  the  collector  or  any  I 
other  ofdccr  of  the  customs,  of  such  sales  in 
bond,  nor  was  any  such  notice  given  In  this 
case.  The  authontv  to  withdraw.  In  tbe  form 
above  stated,  would  be  and  was  presented  to 
the  collector  In  due  course  before  the  nithdr&w- 
al  could  be  made  by  the  purchaser.  Tbe  total 
weight  of  tbe  sugars,  as  returned  by  tbe  gov- 
ernment weighers,  was  755,621  pounds,  upon 
wblcb  the  properduty,  at  three  cents  per  pound, 
was  liquidated  at  132,668.63.  On  August  11. 
1865,  Gibson,  Early  &  Co.  withdrew  for  traos- 
portatioa  to  Cincinnati,  under  the  said  author- 
ilj-fromGrinnel,Mintum&  Co., 825,011  pounds 
of  the  sugar,  and  paid  $B,T50.33  duties  thereon. 
On  August  29,  1865,  they  withdrew  for  con- 
sumption, In  like  manner,  48,618  pounds  and 
paid  $2,058.4a  duties  thereon.  Afterwards. 
and  before  September  4,  186S,  they  sold  to  one 
Camp,  the  residue  of  tbe  sugars,  the  same  beiiie 
tbcn  In  warehouE«e,  and  being,  by  tbe  terms  c» 
the  sale,  sold  in  bond,  expr^sly  sutdect  to  the 
payment  of  all  duties  thereon  by  uunp,  who 
assumed  the  payment  of  sold  duties  as  part  of 
the  agreed  price  of  the  goods  on  tbe  sale.  A 
firm  of  cuBiom-house  brokers,  Wylie  &  Wade, 
was  employed  by  Camp  to  withdraw  the  su^ 
ors  and  to  pay  tbe  duties  thereon,  uid  for  than 
purpose  was  furnished  by  Camp  witb  tbe 
amount  of  the  duties,  $10,869.88,  ip  gold.  On 
September  4,  1866,  Gibson,  Early  &  Co.  mode 
106  D.  S. 
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AJIiUT  K)  Ouap  of  the  resfdoe  of  the  Bugsn 
ta  kond,  I7  wrtUns  Mid  sigiiing  at  the  foot  of 
At  vitlidikw>]  eotiy  nude  thereof  by  hie  said 
tnAm.  tbe  foUowing  consent:  "Weautborize 
Wjte  t  Wade  10  wlthdnw  the  goods  described 
taiWaattT.  OitnoD,  E*rl7  &  Co."  Noformal 
Mtiw  d  aim  Mk  to  Cwnp  waa  Ktven  to  the 
wfcMOf  or  anj  other  officer  of  the  customs. 
TUs  krt  snthodty  tn  withdraw  was  presented 
«  doe  enmae  hj  said  brokers,  when  thej  de- 
B^iovifbdnw  thegooda.  This  was  done  on 
fcpWMber  4,  IMS,  when  Ihef  made  a  wlthdraw- 
k  fBtTT  of  the  reaidiieof  the  sugars,  the  weight 
<(  wUek  wM  M1.W6  pounds.  The  dutj  at 
unr  miB  perpoiiiMl  WBsflO,85B.e8.  But  the 
'    '     B  duties  only  f9.352."" 


times  aforee^d,  well  known  and  understood, 
and  the  established  and  settled  practice  at  the . 

-n-house  in  New  York  was  to   treat  the 

holding  such  consent  for  withdrawal,  and 
oal^,  a»  the  person  entitled  to  withdraw 
the  goods  on  pavinentof  thedntlea; 


kag:  M  the  rate  of  three  cents  per  pound  on 
Sl.Mi  pooDib,  leaTinrdue,  as  duties,  $1,606.' 
■  Thr  Koods  were  delivered  to  the  brokers, 
■d«m  Agnate 


n  greater  value  ttian  the  dudes  cliarKe- 
This  was  done  without  uie 
_  ronsent  of  Orinnel,  Mintum  & 

Tl«  firat  knowledge  or  notice  they  bad  of 
te  wfcfcdrawal  without  the  pavment  of  full 
•■k^  na  a  notke  frtitn  the  collector,  Decem- 
b«  t.  IWT,  aa  to  the  amount  so  remaining  un- 
^■d.  Before  that  time  the  biokera  had  become 
^■hot,  and  Oibscm,  Earlv  &  Co.  became  In^ 
atnK  b«40R  the  trial  of  this  salt.  The  Uailed 
IMm  fcaihis  hrouglit  suit  on  the  bond  against 
te  rMlgna  1b  It,  to  recover  the  fl  ,506.  W,  with 
L.  a  ]iiT7WMdul7  waived,  and  the  court, 
'-—i  the  foregong  facts,  found  the  fol- 
?  law:  (1>  that  the  facta 
o  a  Tecovei;;  Ci)  that,  if  the 
o  be  regarded  as  mreties,  after 
T  of  the  title  to  the  property  in  bond, 
MMoal  if  pwattpah,  thej  stood  in  no  better  po- 
■fav,  'SI  that  tLe  bdua  of  the  custom-house 
'A«fs.  ^  ddlveting  the  goods  without  col- 
aolw  tke  wbtde  «(  the  duties,  coutd  not  af- 
krt  ^  platatilTB,  as  the  United  Slalas  were 
wr  band  bj  this  lacdtea  of  their  agents,  nor 
iaU  the  defendants  set  up  mch  ladies  as  a 
M  hastji  of  tbeirobUgatkn;  (4)U>Bttheplaint- 
&  «m  cntitlHl  to  Jwogment  The  defendants 
■  ■»ta««l  to  tmdt  of  MW  conchisiop^  of  taw,  a 
jatiMsai  waa  readcred  for  the  plaintiffs  for 
pal  II.  and  the  defeodanUbcoogbt  this  writ 

TWoomt  bck>waboroana,aa  facts,  "That  it 
■■  mt  laMMiibfd  aad  nnlfonn  lunge  of  trade 
K  S««  Tavk.  as  the  timca  of  said  sales  and  deUv- 
4«a  ^ri  laaig  before,  tor  importers  to  make 
^■a  4f  laportod  gDods,  which  were  in  ware- 


3»^^d  credHed  ly  the  seller  with  Mk 
a^w^«<thadgHea»>i»iimci,asBO  much  paid 
■n  mw^mm  irf  or  dedorled  from  wliat  would 
Vkvwtar  hav«  bem  tbe  parchaae  price ;  and  for 
^  «iAr  10  aakeddtrerj  of  Mid  gooda  In  bond, 
w  «^Mc  a  wifnea  consent  to  iSe  withdrawal 
rf  ^ft  •ante  bf  the  porcbaser;  and  it  was  also 

■  tm^r^mat  wWi  sorb  naage  and  custom  for 

■  ^piMleaaaddeUveiteaofaoodsin  bond 
M  w  aada,  *»  rfatflar  toim  and  in  the  same 
mmmm  m  kac  as  aa;  of  audi  goods  remained 
K  wm^a^Bi,  ne  hat  pardMser  witltdrawiog 

_       fta  vad*  ^i^rlhr  written  oooacBt  so  received 
*'      ^  k^  ^aa  aad  as  the  deHverr  thereof,  and 
I  oa  sodi  witbdrawal: 


party  h 


permit  for  the  actual  ^.elivery  to 
him  of  said  goods  out  of  wareliouse;  and  that, 
durlug  the  period  covered  by  the  transactions 
hereinbefore  set  forth,  the  following  regulations 
of  the  Treasury  Department  were  in  force,  to 
wit:  'Art.  442,  The  entry  for  withdrawal  of 
merchandise  from  warehouse  for  consumption, 
at  port  of  original  importation,  shall  be  made 
by  the  party  in  whose  name  the  merciiandise 
was  warehoused,  or  by  some  person  duly  au- 
thorized for  the  purpose  by  him,  and  in  either 
case,  stiall  be  signed  by  the  part^  making  the 
withdrawal.  Thb  entry  shall  exhibit  the  marks 
and  numbers  of  the  packages,  the  description 
and  quality  of  the  goods,  and  the  dutiable  value 
of  the  same.  On  presentation  to  the  proper 
officer  in  the  collfictor's  ofBce,  it  shall  be  com- 
pared with  tlie  record,  on  the  warehouse  books. 
of  the  original  warehouse  entiT;  and,  if  found 
correct,  be  properly  entered  therein,  the  ware- 
house bond  number  indorsed  thereon,  and  the 
amount  of  duties  pavable  estimated.  From  the 
collector's  ofBce  it  snsU  then  be  taken  by  the 
importer  to  the  naval  olflce,  where  a  slmilat 
comporisoD  shall  be  made  with  the  warehouse 


*m  :-f  One 
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been  paid,  a  permit  1 
livery  of  the  goods.  Art.  448.  Merchandiseln 
bulk,  liquors,  sugani,  molasses,  cocoa,  peppet 
and  other  articles  bought  and  sold  by  welgiit, 
when  withdrawn  for  export  or  transportation, 
must  be  entered  for  such  destination  at  theac^ 
ual  quantities  on  wtiich  duties  were  estimated  al 
the  time  of  arrival  in  the  Uniied  States  and,  to  se- 
cure this,  weighers,  measurers  and  gangers  wlB 
be  required  to  mark  on  each  package  lis  con- 
tents, as  determined  by  them  on  its  entry  foi 
warehouse.  On  theae  quantities,  the  duties  on  ex- 

Cand  transportation  entries  will  be  estimated. 
Is  withdrawn  for  consumption  may  betak-  r^-^, 
en  at  avera^  valuations,  care  being  had  that  l***! 
on  the  last  withdrawal  the  entire  balance  of  duty 
be  collected.  Art.  444.  Should  the  final  with- 
diBwal  entry  be  for  ciport  or  transportation, 
and  there  be  any  difference  between  the  actual 
duty  and  the  amount  to  close  the  sum  due  on 
the  warehouse  entry,  the  excess,  if  any,  stiall  be 
refunded  on  the  lost  withdrawsi  for  consump- 
tion, and  the  deficiency,  if  any,  collected  on 
amendment  to  said  entry. ' " 

The  conienUon  for  toe  plaintiffs  In  error  is, 
ttiat,  by  the  substitution  for  a  credit  system,  in 
the  payment  of  duties,  of  a  deposit  of  the  goods 
in  warehouse,  subiect  to  a  withdrawal  for  con- 
sumption  only  on  ue  payment  of  dutie^  involr 
ing  the  holding  by  the  United  Slates  of  posses- 
don  of  the  go(^  In  the  meantime,  such  posses- 
sion became  the  primary  security  for  the  duties, 
and  ihe  obltgon  In  the  bond  were  thereafter 
merely  sureties,  and  were  wholly  released  be- 
cause Ihe  ofilcers  of  the  Tlnited  States  parted 
with  the  possession  of  the  goods  witliottt  exact- 
ing payment  of  the  duties. 
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Sdfrsxe  Coubt  or  ths  Ukitei;  States. 


Oct,  Tebm, 


The  Warehoiue  Act  of  August  6, 1846, 0  Stat, 
at  L.,  S8,  sec.  1.  amendatorj  of  sectJon  IS  of 
tbe  Act  of  August  80,  1842.  S  Stat,  at  L.,  561. 
provide*  that,  on  an  entry  of  goods  for  vare- 
nouEdng,  the  goods  shall  be  taken  posBeBBion  of 
by  tbe  collector,  and  deposited  in  tbe  public 
stores,  there  to  be  kept,  subject  at  all  times  \o 
the  Older  of  the  owner,  importer,  coosiguee  or 
agent,  ''Upon  paymentof  iheproperdutiesand 
expenses,  to  be  sscenoined  on  due  entry  there- 
of  for  wtu^ousing,  and  to  be  secured  by  a  bond 
of  the  owner,  importer  or  consignee,  wiui  surety 
or  sureties  lo  the  satisfaction  of  the  collector, 
in  double  tbe  amount  of  said  duties,  and  in  such 
form  as  the  Secretary  of  the  Treasury  shall  pre- 
scribe. "  It  is  contended  by  tbe  plaintiffs  in  er- 
ror, that  a  private  creditor,  standing  in  the  same 
relation  to  them  and  to  the  goods  which  the 
United  States  occupied  under  the  warehousing 
system,  as  provide  for  by  the  statute  and  as 
practically  ad  ministered,  could  not  have  volun- 
tarily surrendered  the  goods  which  had  been 
placed  in  bis  hands  as  security  for  the  payment 
of  the  debt,  and  which  were  available  for  that 
purpose,  without  requiring  payment  of  the  debt, 
otherwise  than  with  the  consent  of  the  plaint- 
iffs in  error,  without  discharging  them  from 
IheirllablUty;  that  the  United  States  areentitled 
1**31  to  no  other  or  hiriierrlght  than  a  private  credit- 
or would  be  enutled  to  in  the  same  case;  and 
that  the  consent  of  the  importers  to  the  with- 
drawal of  the  goods  by  Oibson,  Early  &  Co., 
was  not  a  consent  unconditionally  to  their  de- 
livery, or  to  their  deJiveiy  without  the  payment 
of  duties,  but  only  to  their  withdrawal  from 
warehouse  in  the  manner  and  upon  tbe  tenns 
and  conditions  prescribed  by  law  and  by  the 
Tmsuiy  regulations  and  by  usage,  namely: 
after  all  duties  thereon  had  been  first  paid,  and 
not  otherwise. 

The  warehousing  statute,  above  cited,  pro- 
vides that  warehoused  goods  shall  be  subject  to 
the  order  of  their  ovmer,  on  payment  of  the 
duties.  Therefore,  no  order  of  the  plaintiffs  in 
error  could  become  operative  to  eSect  any  rights 
of  the  United  States,  unless  the  duties  on  tbe 
goods  to  be  affected  by  the  order  were  paid. 
Moreover,  tbe  provision  as  to  tbedepoeitof  the 
goods.and  their  retention  till  the  duties  on  them 
are  paid,  is  coupled  with  the  provision  for  the  se- 
cunngofthedutiesby  tbe  bond.  Evidently,  the 
intendon  of  the  statute  was,  to  superadd  to  the 
security  of  Ibe  holding  of  the  goods,  the  security 
of  the  bond,  so  that,  in  case  of  a  delivery  of  tbe 
goods  by  fraud,  or  mistake,  or  negligence  in  the 
officers  of  the  Government,  tbe  security  of  the 
bond  should  remain.  The  form  of  the  bond 
taken  was  such,  that  while,  in  connection  with 
the  regulations  and  the  usage,  commerce  was 
favored  by  tbe  privilege  of  dealing  in  ware- 
boused  goods,  it  was  cJeorly  intended  to  hold 
"•■B  obligors  rr —     

B  importers 

der  without ,  ,     „  -  . . 

tion  is,  that  the  bond  shall  be  void  if  they  .  _ 
their  "  assigns  "  shall  withdraw  the  goods  and 
pay  the  "  true  amount  "  of  duties.  The  bond 
Is  noltobecome  void  on  any  other  condition. and 
it  is  not  to  become  void,  unless  in  addition  to 
tbe  withdrawal  of  the  goods,  the  true  amount 
of  duties  is  paid.  This  view  shows  that  the 
parties  have  contracted  to  be  and  remain  prin- 
cipal debtors  to  the  Vnlted  Slates  until  the  true 
210 


amountof  duties  ispaid,  whatever  fraud  or  neg- 
ligence there  may  he  in  parting  with  the  pos- 
s^don  of  the  goods  without  the  payment  of 
the  true  amount  of  duties.  There  wu .  no  power 
in  any  officer  of  the  Oovemment  to  alter  tbe 
terms  or  effect  of  this  contract,  and  destroy  the 
obligation  of  the  bond,  by  giving  up  the  goods 
without  the  payment  of  Uie  duties.  The  same 
statute  required  the  holding  of  the  goods  and  t 
tbe  taking  of  tbe  bond.  The  cases  in  which 
it  has  been  held  that  the  United  States  bad  part- 
ed with  rights,  by  reason  of  acts  done  to  the 
prejudice  of  persons  who  had  contracted  with 
them,  have  sdl  been  cases  wheie  there  was  au- 
thority of  law  to  do  such  acts.  In  U.  S.  v. 
mUtgat,  8  Wash,  C,  a.  75,itwasbeldby  ifr. 
Juttict  Washington,  that  acts  of  officers  of  the 
United  States.acting  within  their  proper  spheres, 
and  to  be  imputed  lo  the  United  States  and  con- 
sidered as  the  acts  of  the  United  States,  In  ex- 
tending the  time  for  the  payment  of  the  debt 
due  from  a  principal  in  a  bond,  discharged  Qie 
sureties  in  the  same  bond,  they  not  having 
known  of  or  consented  to  the  extension.  The 
same  principle  was  applied  by  Mr.  Jvttice 
Thompson,  in  U.  8.  v.  TiUotMn.  1  Paine.  306, 
lo  the  case  of  the  alteration  of  a  contract  by  the 
United  States  without  the  consent  of  the  sure- 
ties for  iis  performance.  But  in  the  present 
case,  the  giving  up  of  the  goods  without  the  pay- 
ment of  ibe  duties  was  anactnotonly  not  unau- 
thorized, but  forbidden  bv  the  statute. 

The  question  presented  by  this  case  is  not  a 
new  one,  in  this  court,  InHariv.  U.  S..WV. 
S„  316  rxxrV..  478],  In  a  suit  brought  by  the 
United  States  against  the  principal  ondsureties, 
on  a  distiller's  &>nd.  to  recover  taxes  on  spirits 
distilled  by  the  principal,  the  sureties  pleaded 
that  tbe  taxes  were  a  tien  on  the  spints,  and 
that  tbe  collector,  without  the  knowledge  or 
assent  of  the  sureties,  and  without  first  requir- 
ing the  parent  of  the  taxes  thereon,  pennit- 
led  the  pnncipal  to  lemove  from  the  distillery 
warehouse,  distilled  spirits  more  than  sufficient 
in  value  to  pay  the  demand.  This  court  held , 
that  as,  under  the  statul«,  no  distilled  spirits 
could  be  removed  from  the  warehouse  before 
payment  of  the  tax,  and  no  officer  of  the  United 
States  had  authority  to  dispense  with  tbe  re- 
quirement of  Che  law,  the  United  Slates  were 
not  bound  by  the  acts  of  the  collector:  aod  the 
prior  cases  of  U.  *'.  v.  Kirkpatriek.  B  Wheat. , 
720;  V.  S.  V.  Van  Zandl,  11  Id.,  184;  U.  8.  v. 
A'tc/ioK.  la  Id,,  506;  OibtoM  v.  U.  S.,  8  Wall., 
269  [75  U.  a,  XIX.,  4687;  and  Jona  v.  IT.  S., 
18  Wall.,  663  [86  U.  8.,  XSI.,  867],  werecit*^ 
as  establishing  that  the  Oovemment  is  not  re- 
sponsible for  the  laches  or  the  wrongful  acta  of 
its  officers;  and  It  was  said  by  tbe  Uhi^  Jiiatice 
delivering  tbe  opinion  of  the  court:  "Here  the 
surety  was  aware  of  the  lien  wMch  the  law 

Bve  as  securitv  for  the  payment  of  the  tax. 
>  also  knew  tnat.  in  order  to  retain  this  lien, 
tbe  government  must  rely  upon  tbe  diligeoce 
and  honesty  of  its  agents.  If  they  performed 
their  duties  and  preserved  the  security,  it  in- 
ured to  his  benefit  as  well  as  that  of  the  Govern- 
ment; but  if,  by  neglect  or  misconduct,  they 
lost  It,  the  Oovemment  did  not  come  under  ob- 
ligations to  make  good  the  loss  to  him,  or.what 
is  the  same  thing,  release  hhn  pro  ttmto  from 
the  obligation  of  bis  bond.  As  between  him- 
self and  the  Oovemment,  he  took  the  risk  of 
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Ar  lAcl  of  oOciAl  iMglinmce  upon  tbe  secu- 
raj  wVtk  Uie  law  providied  for  nie  protoction 
ipiMl  torn,  bj  mMon  of  tbe  liabiUly  he  as- 
i^Md.'  Htwe  Tiews  are  concliuive  to  show 
ttn  tkr  imponen  •■  well  as  their  surelj,  are 
laUt  «a  tke  bood  in  this  esse.  If  tbe  Import- 
^eonld  be  T^tfded  as  having  always  been, or 
m  tarfatc  al  anj  tiine  become,  sureties*  only  in 
mjfitt  of  tbe  duties,  with  Uie  goods  as  the 
inuT  Kiyiitj  (a  pocilioD  shown  to  lie  wholly 
■wnMi\,  h  u  well  icttled,  by  the  decisioos 
tfikiicuut,  that  the  negli,'enc«  of  the  officers 
•f  Ac  GoTeramcat  does  not  affect  the  liability 
-JsMfetjlnaboDd  any  more  than  it  does  tliat 
(f  la inncipAl.  C  S.  v .  £irkpatri(k  [tupra]; 
r  R  r.Fmm  ZaiuU[rupra]^D-jiv.  Pottmaiter- 
*;o«r,  lPei.,ai8. 
r.tjii4ftmtitt  a/  At  Oinvit  Onirt  itafflmted. 

Jon  H.  McKcoDrr,  Clerk.  8iip.  Court.  U.  8. 


>MX  J.  FITZPATRICK,  SurviTiug  Partner 
•  f  PnxrATBicx  Bbothekb.  Ptf.  in  Err., 

i-HABfES  U.  FLA>'NAGAN  bt  al. 

<8c<e  &  c^  IB  Otto,  eis-an.) 
It  «fafUa*itforatiachmmt--poaeTiif 


[fa  OtOlM 

»  a*  ■iatrr  -f  tbe  parawnhipTtfaei^  _ 
■•pcnval  ifaeaorvlvtiK  partner  from  deal- 
I  fb«  nanaenfatp  propertr  as  bis  own  and, 
■  «nud  ttlib.  be  mar  inake  valid  dtepoHttoD 

w  tkr  MaMRd  Cbde.  stctlaa  1431.  a  debtor. 
nat  ■«  In  [aiSnc  ctrcumstanoH,  may  irU-ea 
M*  u>  ™»  or  Bturent  his  creiUWs.  If  Jt  be 


r,  object  kinable  under  the  Stat- 
— ,  be  mwle  i-»Ud  by  beloR-  afler- 
d  bi  wrtUoc;  and  a  stibieiquent 


■  ^  •rtina  of  itmumptit.  commenced 
t  tn  ibe  court  below,  by  tbe  de- 
,  to  train'T  ao  allied  ludebt- 
(to«l-1.KM.M.  Theprellmi- 
r  raisol  as  to  tbe  ralldlty  of 
ihed  tn  a  Teidlcl  and  ^idg- 
•^  m  Ban«r  of  tbe  plaintiffs  with  leave  to  the 
^*ai*B=  «■•  plsad  lo  Ifae  merila. 
7W  stel  OK  ifcc  ncrfta  nvuhed  in  a  verdici 
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and  indxinent  in  favor  of  the  plaintiffs  for 
(16,458.61;  whereupon  the  defendant  sued  out 
this  writ  of  error. 
The  facts  of  the  case  are  fully  stated  by  the 

Meurt.  Alfr^  B.  PIttaMi  and  IF.  B.  Pitt- 
man,  for  plaintiff  in  error. 

Me*ir»,  JaffepMHi  Ch&mdler  and  William 
K.  IngeitoU,  for  defendants  in  error. 


Tbis  is  anactionofassampstV,  commenced  by 
the  defendants  in  error  by  the  issuing  uf  a  writ 
of  attacbment,  according  to  the  practice  asfire- 
scrlbed  by  tbe  laws  of  Mississippi,  tbe  plaintiffs 
below  being  citizens  of  Missouri.  The  process 
of  nttachment  was  founded  on  an  affidavit, 
wbicb  set  forth  that  the  plaintiff  in  error,  as  the 
surviving  partner  of  the  Ann  of  Filzpatrick 
Brothers,  composed  of  himself  and  bis  brother 
JomcB  C.  Filzpatrick.  deceased,  was  the  leeal 
owner  of  the  partnership  property;  that  tbe  de- 
fendant, as  such  survivor,  was  indebted  lo  the 
plaintiffs  In  several  sums,  evidenced  by  partner^ 
ship  obligations,  as  well  as  in  a  sum  of  f  6,000, 
for  a  debt  contracted  1^  James  C.  Fitzpatrick 
and  Eugene  A.  Forbes,  then  partners  underthe 
name  of  Forbes  &  Pitzpatrics,  and  which  had, 
on  the  dissolution  of  that  Arm,  by  the  retirement 
of  Forbes,  lieen  assumed  by  the  firm  of  Fitz- 


patrick  Bros.,  which  debt  was  evidenced  by  tb 

Eromissory  not«  of  Forbes  &  FItzpatrick,  nel< 
y  the  plmntiffs.  The  whole  indeotedness,  for 
which  Kiilt  was  brought,  wasalleged  to  amount 
to  $15,936.se.  The  alfldavit  then  charged  that 
"  The  aaid  John  J.  Fitzpatrick  has  proper^  or 
rif  hta  in  action  which  ho  conceals  and  tmjtutly 
refuses  to  apply  to  the  payment  of  his  debts,  ana 
that  he  has  afciiigned  or  disposed  of  or  Is  about 
to  assign  or  dispose  of  hts  property  or  rights  in 
action,  or  some  part  thereof,  with  intent  lo  de- 
fraud his  creditors,  or  give  an  unfair  preference 
to  some  of  them;  and  u»at  he  has  converted  or 
is  about  to  convert  his  property  into  money  or 
evidence  of  debt,  with  which  to  place  it  beyond 
tbe  reacbofhiscrediiors."  And  suggesting  that 
John  McQinty,  Edward  McQlnty  and  George 
M.Kletn.Csflbieroiihc  Mississippi  Valley  Bank, 
are  indebted  to  the  defendant,  or  liave  property 
of  biain  Iheirhands.  etc.,  the  affidavit  prays  for 
~  summons  againet  them  as  garnishees. 

The  statutory  bond  Itaviog  been  given,  a  writ 
of  attachment  was  issued,  whicli  the  marshal  re- 
turned as  served,  by  levyine  upon  and  taking 
sion  of  certain  personal  property,  occoro- 
an  inventory  attached,  as  the  property  of 
the  defendant;  and  that  aifterward  Edward 
HcGinty,  having  made  claim  that  he  was  the 
owner  of  the  property  attached,  and  the  same  ' 
having  been  valued,  and  a  claimant's  bond  given 
and  accepted,  he  had  turned  said  goods  over  to 
said  HcGinty,  and  had  summoned  the  defend- 
ant and  tbe  garnishees. 

The  defendant  below  then,  in  due  time,  filed 
..  plea  in  abatement  to  the  writ  of  attachment 
denvlug  the  several  (rrotmds  thereof  as  alleged 
'~  ine  affldnvit;  and  on  the  same  day  the  plain t- 

s,  by  leave  of  court,  filed  an  amiudment  to 

B  afndavil,  setting  forth  "  that  the  firm  of 
Fttzpatrick  Brotbirs,  composed  of  defendant 
and  James  C.  Flt^oatrick,  deceased,  and  of 
which  he  Is  the  aurvivlng  partner,  f  ntitdulenily . 
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contracted  the  debt  or  iDctured  the  obligation 
for  which  HUit  has  been  brought."  The  grant- 
ing of  this  leave  to  amend  the  affidavit  was  ob- 
jected to  bj  the  defendant,  and  Is  the  subject  of 
an  exception,  and  asdgned  for  error.  But  sec- 
tion 1488  of  the  Code  of  HisBiasippiof  1871  ex- 
Sresslj  authorizes  am^idments  to  defective  af- 
davits.  and  we  see  no  objection  on  principle, 
under  such  a  provision,  to  an  amendment  add- 
iog  a  new  ground  for  the  attachment.  There 
was  no  claim  on  the  part  of  the  defendant  of  be- 
ing taken  by  surprise  or  put  lo  anv  disadvantage 
by  reason  of  the  amendment,  and  we  fail  to  per- 
ceive how  in  any  way  he  could  have  been  preju- 
diced. In  point  of  fact,  he  immedialely  filed 
his  plea  in  abatement  to  the  amended  affidavit, 
traver^ng  the  additional  allegations,  and  the 
cause,bcingati5sueuponthe  pleas  in  abatement, 
was  submitted  to  a  iuiy,  according  to  the  prac- 
tice authorized  by  the  statute.  There  wasa  ver- 
dict finding  "That  the  attachment  herein  was 
rightfully  sued  out,"  and  the  defendant  there- 
upon had  leave  to  plead  to  the  merits,  and  AIM 
with  a  plea  of  mm  airumpait  several  special 
pleas,  which  it  is  not  necewary  now  to  notice. 
The  cause  having  been  tried  by  a  jury  upon  these 
issues,  there  was  a  verdict  and  judgment  for  the 

KlainUfT.  The  present  writ  of  error  brings  up 
>r  reviev  these  proceedings  and  judgment,  er- 
rora  having  been  assigned  upon  bills  of  excep- 
tion duly  taken  to  the  rulings  of  the  court  upon 
both  trials. 

Upon  the  trial  of  the  issues  of  fact  arising 
upon  the  pleaa  in  abatement,  evidence 


following  state  of  facts 
That  in  Harch,1878,defendant  had  purchased 

the  inlereat  of  Forbes  in  the  firm  of  Torbes  & 
TMKtt  Fitnntrlck,  wholesale  grocers,  fi.nning^with 
f^'i      the  latter  the  partnership  of  Fit  zpatrick  Bros., 


iSs.  l^ese  liabilities,  as  was  afterwards'. 
tained,  eicoeded  the  value  of  the  assets  of  the 
original  Arm.  Jas.  C.  Pitzpatrick  died  in  Sep- 
tember, 1878,  leaving  in  the  hands  of  the  de- 
fendant, as  surviving  partner,  the  partnership 
property,  and  the  concern  insolvent.  The  de- 
fendant continued  the  business,  sold  out  in  part 
the  old  stock,  purchased  other  goods  to  replen- 
ish it,  to  the  amount  of  more  than  113,000,  partly 
on  credit,  partly  for  cash,putting  the  goods  in- 
discrimlnately  in  stock  with  those  on  hand. 
During  (he  existence  of  the  Ann  of  Fltzpatrick 
Bros.,  the  firm  paid  part  of  Ihedcbtdue  to  the 
plaintiffs,  assumed  by  them,  and  contracted 
other  indebtedness  with  them  for  goods  bought 
and  monev  loaned  for  about  the  same  amount 
as  that  paid.  The  deceased  partner,  before  his 
death,  had  drawn  out  of  the  partnership  more 
than  hia  Iniereet  therein  and  was  indebted  toit. 
OnDecemberS,  1878,  the  defendant, being  very 
much  pressed  to  pay  some  maturing  bills  of  tbe 
firm  to  the  UiaaistipEd  YaUey  Bank,  being  debts 
created  by  the  firm  of  Pitzpatrick  Bros.,  bor- 
rowed $5,700  from  John  HcOinty,  giving  his 
note,  at  one  day's  date,  verbally  promising  to 
repay  the  amount  speedily  out  of  the  assets  of 
the  Mte  firm.  This  money  was  used  by  the  de- 
fendant in  paying  partnership  debts.  Pitzpat- 
rick Bros,  owed  John  HcQin^,  besides,  two 


notes,  one  for  |3,600,  and  one  for  ftS,200.  Be- 
ing unable  to  repav  the  borrowed  money  to 
JoQD  HcGinty,  the  defendant,  on  December  19, 
1878,  sold  to  Edward  McOinty,  a  relative  of 
John  HcOinty , his  entire  stock  of  goods,  amount, 
lug  to  $6,688. 46,  at  coat  and  10  per  cent  added, 
and  the  partnership  aceouuts,  amounting  to 
$10,232.06,  for  which  Edward  McGfai^  ^Id 

J 8,300  in  cash,  and  assumed  to  pay  obligations 
ue  In  part  from  Pitzpatrick  Bros.,  and  m  pari 
from  Pitzpatrick,  the  surviving  partner,  for 
commerclfu  debts  contracted  by  him  since  the 
death  of  hlspartner,  to  the  amount  of  $6,074.16. 
This  price  was  a,  full  and  fair  value  for  the 
goods  and  accounts,  and  in  fact  Edward  Hc- 
Ginty paid  out  several  thousand  dollars  more 
on  the  debts  assumed  than  he  had  collected  out 
of  tbe  assets  transferred. 

This  sale  to  Edward  HcOinty  wasnudewitb 
the  knowledge  of  John  HcGinty ,  who,  in  fact, 
advanced  the  money  to  complete  it,  Edward  be- 
ing without  means,  and  upon  an  uDderstanding 
that  the  money  should  be  raid  to  John  HcGinty 
on  account  of  the  debts  due  to  him  ;  and  ac- 
cordingly the  $8,200  cash  was  returned  to  him 
in  payment  of  Oie  two  notes  for  $2,EI00  and 


as  a  clerk  to  carry  on  the  business,  at  a  salary 
of  $3,G00  per  aimum  and,  shortly  afterwards, 
a  partnerudp  between  them  was  advertised. 
The  assets  of  the  firm  of  Pitzpatrick  Brothers 
on  hand  at  the  time  of  the  death  of  J.  C.  Pitz- 
patrick, togetherwith  afler-actjuiredgoodsand 
moneys,  were  applied  indiscriminalely  by  tbe 
defeirauit  to  the  payment  of  debts  of  the  firm 
and  of  those  contracted  by  him  In  the  subse- 
quent course  of  business,  and  it  appeared  that 
he  hadpaidasmuch  at  least  on  account  of  part- 
nerahip  debts,  as  he  had  realized  from  partner- 
ship assets,  and  that  he  had  applied  all  the  pro- 
ceeda  of  the  budness,  after  paying  its  neceasaiy 
expenses,  to  the  pttyment  of  the  debts  of  the  late 
firm,  and  of  his  own,  contracted  in  carrying  oa 
the  business  as  surviving  partner. 

The  second  issue, upon  the  pleas  in  abatement, 
was  upon  the  allegation  of  tbe  affidavit,  that 
"The  defendant  had  asdnied  and  disposed  of 
or  was  then  about  to  asdgn  or  dlspoae  of  his 
property  or  rights  in  action,  or  some  port  there- 
of, with  intent  to  defraud  his  raeditors,  or  give 
an  unfair  preference  to  some  of  them." 

Upon  tlie  first  branch  of  this  issue,  whether 
the  defendant  had  ^posed  of  any  of  his  prop- 
erty with  intent  to  ddraud  his  creditora,  the 
court  charged  the  JU17  as  follows : 

"If  you  shall  find  from  the  evidence  that  the 
defendant  sold  or  transferred  nnv  of  the  prop- 
erty  or  assets  of  the  late  firm  of  Pitzpatrick  A 
Brothers,  with  intent  to  prevent  the  cieditoiv 
of  the  firm  of  Pitzpatrick  &  Brothers,  or  onr 
of  them,  from  collecting  their  debts,  sut^  safe 
or  dispOBition  will  sustain  this  ground  of  attach- 
ment. It  was  the  duty  of  the  defendant,  aa 
such  surviving  partner,  to  apply  all  of  the  as- 
sets of  the  firm  to  the  payment  of  the  debts  due 
by  the'flrm,  and  if  he  appropriated  any  part 
of  them  to  the  paymentof  bis  individual  debts, 
it  was  a  fraud  upon  the  firm  creditora,  whether 
he  so  considered  it  or  not,  and  if  eotabliahedby 
the  proof,  will  sustain  this  ground  of  attacfa- 
ment,  as  the  law  will  presume  that  he  Intended 
the  natural  result  of  his  act  The  defendant 
108  U.  S, 
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XBcSkble  for  the  deMa  of  the  Ann,  could  not, 
b>  bncroving  oMMieir  and  psylDg  tbe  debts  of 
tk-  Ira,  enau  bimaelf  ■  creoilor  of  the  Ann, 
rr  obnjfKle  himself  to  the  rigbta  of  tho  cred- 
inrtaa  pakL~ 

Aad  to  the  ciTing  of  this  instructioD  an  ex- 
action watf  tarffi 

The  graoiKi  on  whldi  this  part  of  the  charge 
aK>ean  to  rat  ia,  that  *  suttItIiik  partner,  u- 
ika*^  faivaud  with  the  legal  title  to  the  part- 
asiMp  nraperVr,  on  thediasolutioaof  theorm, 

£ihB  <£i<h  of  hi*  a^wnner,  la  not  the  bene- 
d  vwaa,  bat  a  mere  trastee,  to  liquidate  the 
^■taerAip  aSain,  br  aelUng  the  asMls  and  ap 
■hriag  tboB  to  the  payment  of  the  Mitnerabip 
MM;  thu  Ike  ooadanance  of  the  budness  by 
^■■B  of  the  putnoitalp  aaaela  la  a  breach  of 
ttai  Bwti  md.  if  tt  rasulta  in  direrttaiK  any  of 
^  MCBcnhip  pcopo^  from  the  cnoitora  of 
*>  iiv.  is  ■  Imnd  npMi  them.  Andyet.upon 
i»MiuailiuM.  It  deserres  conddenuon, 
h«^alfa» -•     ■ 


n,  can  be  supported  by  proof  of  a 
td  property  belonging  to  the  firm, 
I  defnaid  the  credilore  of  the  firm; 


dnaa,  and  mtn  the  sole  ground  that  be  has 
■■uta  fiaadDlenlly  to  withdraw  it  from  the 
ctems  4rf  hia  indiTidnal  creditora.  Thislncon- 
fnriiy  la  anflkiait.  at  least,  stion|^ytOBuegeflt 
^■HNcaonthai  tbeprocMdingftaelf ai^tbe 
tmmAon  wkkfahbMbeensustuned.arebaaed 
«y^a  aiaeooceptlooof  thelawwhidigoTema 

Aad  iMa  win  be  cmlbmcd  by  a  critical  eum^ 

r^M  the  state  <A  the  eridence,  aa  disclosed 
«*  tB>  KB  of  exceptions,  the  Jury  may  have 
la^al  thai  tb«  defendant,  as  survivbig  partner, 
«A  Ike  aawni.  dtber  express  or  tadl.  of  the 
fmmmml  MpreaeatatlTca  of  his  deceased  copart- 
■«.  had  been  left  in  poaseiBhw  of  the  firm  prop- 
■ty  tm  ihapmposeof  cootinnlng  thebusmesa; 
wit.  mdetaxio.  fai  mod  faith,  he  raised  tDOuey 
i^a  thrr  MdiTUiMr  credit  given  him,  oo  the 
^tt  af  Us  poaseasion  and  control  of  property, 
w^t,  a  he  was  aUowed  to  deal  with  as  bis  own, 


■mimg  ymxiat    i 
aw  -mm  cfance.  to 


t  -<  tW  |«<Jperiy  which  bad  come  to  him  as 

'war,  V»  repay  such  a  loan,  without 

tfandnlent  blent,  wouU  be  a  fraud 

a  e«eT7  cndltor  of  the  partnerahlp, 

'-~i«,  on  attachment  (or  that 

3-  formerly 


^ft^jwm  a  atboK,  on  attachment  (or  thai 
«^».  vt  aO  Us  property,  whether  formerh 


a  tiada  were,  at  leaat,  equal  to  what  had 
ayment  of  hidlTldual  debts. 
[Tthi*  charge,  althou^  not 
p^Hva.  ■  mi^Ktlon  with  the  (acta.  In  ref- 
■■  la  wM^  ibere  was  ciidence,  that  the 
a  .d  rhi^ilil  Bnthoaaad  tu  Individual 
Bitaaa  aaae  iistjl»Mt.  In  tbe  leon  o(  not  be- 


Tily,  e 
thoM 


ing  able  to  pay  thdr  debts,  during  the  whole 
peHod  of  its  existence,  and  the  atUitkinaJ  fact 
that  thedeceased  partner  had,  before  his  death, 
drawn  from  tbe  partnership  more  than  his  in- 
terest thereiD,  and  was  indebted  to  the  flrm. 

The  legal  right  of  a  partnership  creditor  to 
subject  tne  partnership  property  to  the  payment 
of  his  debt,  cooslsls  simply  m  tbe  right  to  reduce 
his  claim  to  judgment,  and  to  sell  the  goods  of 
his  debtors  on  execution.  His  right  to  appro- 
priate the  partnerahlp  property  BpeciflcaUy  to 
the  payment  of  his  debt,  m  equity,  in  prefer- 
ence to  creditors  of  an  individual  parUer,  is 
derived  through  the  other  partner,  whose  origi- 
nal right  it  is  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  partnership  obUgHliona. 
And  this  equity  of  the  creditor  suoeists  as  long 
as  that  of  the  partner,  through  which  it  is  de- 
rived, remains;  that  Is.  so  long  aa  the  portiter 
himself  "  Rclaina  an  interest  in  the  flrm  assets, 
as  a  partner,  a  court  of  equity  will  allow  the 
creditors  of  tbe  firm  to  av^l  themselves  of  his 
and  enforce  through  it  the  application 
Uiose  BSsets  primarily  to  payment  of  the 
debts  due  them,  whenever  the  property  comes 
imder  its  administration."  Such  was  the  lan- 
guage of  this  court  in  Ca»e  v.  Beauregard.  99 
U.  8.,  119  [XXV.,  870],  in  which  Mr.  Ju*Hee 
Strong,  delivering  its  opinion,  continued  as  fol- 
lows. "It  is  Intuspenaable,  however,  to  such 
relief,  when  tbe  creditora  are,  as  in  the  present 
c&se,  simple  contract  creditors,  that  tbe  partner- 
ship property  should  be  witbin  the  control  of 
the  court  and,  in  the  course  of  administration, 
brought  there  by  the  bankruptcy  of  the  flrm, 
or  by  an  assignment,  or  byUe  creation  of  a 
trust  in  some  mode.  This  is  because  neither 
the  partners  nor  the  joint  creditors  have  any 
spedflc  lien,  nor  is  there  any  trust  that  can  m 
enforced  until  the  property  hss  passed  in  «u»- 
todiam Uoit."  Hence  it  follows  that,  "If  be- 
fore the  uiterpoaltion  of  the  court  is  asked,  the 
property  has  ceased  to  belong  ti  the  partner-  - 
ship;  Uoyaionii^e  transfer,  It  hoa  become  tbe 
several  property  eitber  of  one  partner  or  of  a 
third  person,  the  equities  of  the  partners  ore  ex- 
tinguished and,  consequently,  the  derivative 
equities  of  the  creditors  are  at  an  end."  In  that 
case  it  was  held,  in  respect  to  a  flmi  admitted 
to  be  insolvent,  that  transfers  made  by  the  in- 
dividual partners,  of  their  interest  in  the  part- 
nership property,  converted  that  property  inlo 
individual  property,  terminated  the  equity  of 
any  partner  to  require  the  application  thereof 
to  the  payment  of  the  joint  debts,  and  consti- 
tuted a  bar  to  a  hill  in  equity  filed  by  a  par^ 
ncrsblp  creditor  to  subject  it  to  the  payment  of 
bis  debt;  tbe  relief  prayed  for  being  grounded 
on  tbe  dalm  that  these  transfers  were  in  fraud 
of  his  ri^ts  as  a  creditor  of  the  flrm. 

Another  case  between  the  same  parties  came 
tgiia  for  consideration  before  tbe  court,  which 
rnffirmed  tbe  de<dsion,  and  held  that  in  auch  a 
case  the  bill  mlf^t  be  properly  filed  by  a  cred- 
itor, williout  first  reducing  his  claim  tohidg- 
ment.  Catev.Beavrtgard.  101  V.S..«S61SJL\., 
lOM). 

The  same  doctrine  has  been  fully  sanctioned 
by  the  Supreme  Court  ofHlsdssippiln  SAmid- 
lapp  v.  CvrrieM  Hiss.,S9T,  where  It  is  said, 
that "  The  doctrine  that  firm  asseU  must  flnt 
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a  piiodple  of  adminlatTaHon  adopted  bj  the 
courts  where,  from  any  cause,  the;  are  called 
upon  to  vind  up  the  flrm.  business  and  And 
that  the  members  have  made  no  valid  disposi- 
tion of  or  cbargce  upon  its  Bssets.  Tha<9:  where, 
upon  a  djnoludon  of  the  firm,  bj  death  or  lim- 
itatkiD  or  bankruptcy  or  from  any  other  cause 
tbe  courts  are  called  upon  to  wind  up  the  con 
cem,  they  adopt  and  enforce  the  principle 
Btated;  but  the  principle  itself  springs  alone  out 
of  the  obligation  to  do  justice  between  the  part- 
ners." In  that  case  one  of  two  patners,  hut 
with  the  assent  of  the  other  and  without  any 
fraudulent  intent,  transferred  the  whole  busi- 
ness and  slock  of  the  flrm  to  a  third  person  in 
payment  of  an  individual  debt.  A  creditor  of 
the  partnership  sued  out  a  writ,  of  attachment 
against  them,  and  caused  it  to  be  levied  on  the 
goods  la  the  possession  of  the  purchaser,  upon 
the  ground  t£at  the  transfer  of^the  firm  goods. 
In  satisfaction  of  the  Individual  debt  of  one  of  the 
partners,  was  fraudulent  and  void  as  against  firm 
creditors.    The  ri^lit  to  do  so  waa  denied. 

The  same  principle  applies  in  case  of  a  disso- 
lution of  the  partnership.  "  It  is  competent," 
says  Mr.  J-umHcs  Storj,  Partnership,  sec.  858, 
"for  the  partners,  in  cases  of  a  volunloiy  dis- 
solution, to  aijee  that  the  Joint  property  of  the 
partner^ip  shall  belong  to  one  of  them;  and  if 
this  agreement  be  bona  jide&ai  for  a  valuable 
consideratioa,  it  will  transfer  the  whole  prop- 
erty to  such  purtner,  wholly  free  from  the 
claims  of  the  joint  creditors.  The  like  result 
will  arise  from  any  stipulation  to  the  same 
effect,  in  tbe  oriKintu  articles  of  copartnership, 
in  cases  of  a  dlssoludon  by  death  or  by  any 
other  personal  lacapaclty" 

And,  in  case  of  dlssoludon  by  the  death  of 
one  of  the  partners,  without  any  previous  agree- 
ment 03  to  the  mode  of  liquidation, the  only  dif- 
ference is,  that  the  joint  creditor  may,  at  his 
election,  institute  proceedings,  byfllingabillin 
equity  against  the  personal  representatives  of 
the  deceased  partner  and  the  survivors,  to  wind 
up  the  partnership  business,  to  marshal  the  a-s- 
sets,  and  appropriate  the  partneiship  property 
to  the  payment  of  the  joint  debts.  Story,  Part., 
sees.  847.  8fl2.  Although,  In  Mississippi,  It  isde- 
niod  that  a  court  of  equity  has  junsdiction  to 
FAKTT  entertain  a  suit  on  behalf  of  a  firm  creditor  at 
'J  large  against  a  partnership,  whether  it  be  an  ex- 
isting one,  or  one  that  lias  ceased  by  limitatioa 
or  by  the  withdrawal  or  death  of  one  of  the  part- 
ners. Roach  V.  Brannon,  57  Miss.,  490-500; 
JVMman  v.  ^eaart,  41  Miss.,  138. 

And  unless  a  partnership  creditor  or  the  per- 
sonal representatives  of  Ine  deceased  partner 
commence  such  a  proceeding  to  liquidate  the  af- 
fairs of  the  partnership,  there  is  nothingto pre- 
vent the  surviving  partner  from  deahng  with 
the  partnership  property  as  his  own  and.  aoir 
ing  lit  good  faith,  to  make  valid  dispositions  of 
It  Locke  V.  LewU.  124  Mass.,  1.  And  if,  in 
like  goodfaith,withtheacqtdescence  of  the  per- 
sonal repreaentativcB  of  the  deceased  part;ner,  he 
uses  the  firm  property  to  continue  ihe  business 
on  his  own  account  and  in  his  own  name,  he 
does  it  without  other  liability  than  to  be  held 
accountable  to  tbeeataU  of  his  deceased  partner 
for  a  share  of  the  profits;  or,  as  we  have  seen, 
upon  a  Ull  filed  for  that  purpose,  by  the  per- 
sonal represenlatlvea  of  the  deceased  partner  or 
a  partDershlp  creditor,  to  wind  up  the  firm  busi- 
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ness  and  mdy  its  assets  to  the  payment  of  its 
debts.  Any  utermediale  disposioon  of  tbe  prop- 
erty, made  in  good  faith,  even  although  it  may 
have  been  specifically  a  part  of  tbe  partneiGhIp 
assBla.  and  even  if  it  Iws  been  applied  to  the 
payment  of  his  Individual  obli^itions,  wDl  be 
valid  and  effectual;  and,  without  drcumslances 
showing  an  actual  intention  to  defraud,  cannot 
be  treated  as  a  fraud  In  law  upon  partneiBbip 
creditors.  Accordingly,  in  Roaeh  v,  Brannon, 
57  Miss.,  490-fiOO,  the  Supreme  Court  of  Mis- 
sissippi said:  "If  then,  a  firm  creditor  rosy  sue 
out  and  levy  an  attachment  upon  firm  aeeets  in 
tbe  hands  of  a  surviving  partner,  upon  what 
grounds  must  he  proceed?  Must  he  aver  and 
prove  one  of  the  specific  grounds  of  attachment 
laid  down  in  the  statute,  or  will  it  be  sufficient 
to  show  tliat  ttio  surviving  partner  Ls  acting  in 
violation  of  that  gvoH  trust  imposed  upon  bina 
by  law  for  the  benefit  of  firm  credilora?  We 
have  no  hesitation  in  saying  that  lie  must  brloK 
his  case  strictly  within  the  letter  of  the  statute. 

The  next  assignment  of  error  is  based  on  an 
exception  to  the  following  instruction,  being  in 
continuation  of  that  just  considered : 

"  5.  The  hitter  clause  of  this  issue  is  as  to 
whether  or  not  the  disposition  made  by  the  de- 
fendant of  the  assets  was  with  the  intention  of 
giving  an  unfair  preference  to  some  of  bis  cred- 
itors over  others.  It  is  difficult  to  detenninc 
what  particular  acts  will  constitute  such  prefer- 
ence. I  am  of  the  opinion  tliat  the  Legislature 
meant  something  by  this  ezpreesion,  but  it  has 
never  been  construed  by  the  Supreme  Court  of 
tbe  State.  In  the  absence  of  sucn  construction, 
I  will  instruct  you  that  when  adel>toriBuiGolT- 
eut,  and  knows  that  he  will  be  unable  for  a 
great  length  of  time  to  pay  all  his  debts,  and  dis- 
poses of  nis  means  to  one  or  more  of  his  cred- 
itors, to  the  exclusion  of  others,  and  with  the 
design  tliat  those  unpaid  sliall  remain  so,  it  wUl 
constitute  an  unfair  preference  within  the  mean- 
ing of  this  clause  of  tiie  statute.  You  will, there- 
fore, apply  this  rule  to  the  facts  in  proof  under 
this  issue.'' 

The  language  of  the  Mississippi  Code  of  1871 , 
describing  one  of  the  grounds  for  which  an  at- 
tachmeut  might  issue,  was  that  "Tbe  debtor  faas 
assigned  or  dlaposed  of,  or  is  at>out  to  aaalgii  or 
dispose  of,  his  property  or  rights  in  action,  or 
some  part  thereof,  with  Intent  to  defraud  his 
creditors,  orgive  on.  vnfair prefrrenee  lotomeoj 
tlum."  Code  of  1871,  sec  1480.  This  provie- 
lon.  it  Is  said,  so  far  as  it  relates  to  an  "  unfair 
preference,"  was  first  Introduced  into  the  stat~ 
ulea  of  the  State  by  the  Code  of  1857.  art.  2,  p. 
873.  It  is  said  by  the  Supreme  Court  of  Miasia- 
sippi,  in  Eldridge  v.  PliiUipton.  58  Misa.,  8T0. 
that  "Tbo  right  of  a  debtor,  hisolvent  or  in  fail- 
ing circumstances,  to  give  a  preference  to  ono 
or  more  of  his  creditors,  if  it  tie  bona  fdc  port 
with  no  intent  to  secure  a  benefit  to  himself,  is 
a  firmly  established  rule  in  the  jurisprudence 
of  this  State,"  and  many  cases  are  cited,  occur- 
ring txith  before  and  after  the  adoption  of  the 
Code  of  1857,  in  support  of  the  statement.  It 
was  well  settled,  tberefore,  that  whatever  elae 
tbe  prohibition  against  unfair  preferences  might 
be  supposed  to  include,  it  certwdy  did  not  make 
all  pr^erences  illegaL  But  tbe  necessary  result. 
of  preferring  one  or  more  creditors  by  a  debtot- 
unable  to  pay  all,  would  be  that  tbe  rest  should 
lemain  unpaid,  and  for  an  indefinite  length  of 
106  U.  S. 
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tim^,  wd  M  the  pnferaice  bmpfMMed  to  have 
tB«»  dwigned,  ftconld  well  be  mid,  is  ever; 
ntb  CMC,  that  Uw  debtor  makliig  It  abo  de- 
■g««il  in  Batitnl  aad  expected  conaequeDces. 
b  toDowm,  Ibncfon,  If  the  pan  ot  tbe  charge 
of  tke  oatnt  dow  nnderexaminadOD  be  correct, 
thaa  all  mrfeieucea  ate  oufalr,  and  being  unfair, 

,  a  ooachtsioD  which  we  have  aeeo  is 

__dio  tbe  amled  law  of  HiMlMippi. 
.a  ^  CMe  JuM  refened  (o,  of  ElaHdga  v. 
PiTlijiiii.  tlM  qnertioD  was  presented  directly 
tim  ifciiMiwi  for  tbe  flrat  time  to  tbe  Supreme 
Ojvtt  <4  that  Stale.  It  waa  then  deddea  that 
i>  prrfejeate  coald  beheld  to  be  unfair  which, 
Med  iif  the  rules  of  law.  is  leval;  and  that  as 
U  be  illeigBl  it  moat  be  tnudulent,  and  as  all 
fraadnlcBtdiapofiitions  of  his  property  bv  a  debt- 
w  an  prohibited  in  other  words,  the  cuuse  re- 
htiaf  to  nsfair  preferences  is  mere  surpluaage. 
TUa  ouualj  action  Is  cooflnned  bj  the  fact  that 
(k*  wonla  to  qaeati<Hi  have  been  omitted  from 
IW  Code  at  lEeO  bj  the  Legi^ature  of  Hissis- 

ofdnion,  this  interpretation  of  the  stat- 
ic fe  oovract,  andweaccordlngijadoptit.  The 
r^llBC  of  tW  drndt  court,  to  the  contrary,  we 
adtadge,  therefore,  to  be  erroncoun. 

Tbe  caaae  came  oa  for  further  trial  upon  the 
haMi  faiani  tij  rhn  phnn  tr  thr  mrritn  Besides 
t^  RnermI  iaaoe,  tbe  defeDdaot  pleaded,  aa  to 
Ik  mM  tar  •6.000.  made  by  Forbes  &  Fitzpat- 
ncfc.  tte  defenae  of  the  Statute  of  Frauds,  that 
tte  alhfiil  pmaiise  was  not  in  wriltng  and.  al- 
«■.  ttaa  the  aok  eondderation  tlierefor  was  the 
^r  an  Um  b^  Forbes,  of  his  interest  to  the  part- 
MrAip  of  Porbea  &  Fitzpalrick.  and  that  the 
fpinae  to  pay  the  same,  as  one  of  the  debts  of 
ttat  Sm,  waa  procured  from  bim  bv  means  of 
falw  and  fntudnknt  mtsrei)reseDtatlODB  made 
% .  hrn  trf  Forbes,  as  (o  the  value  ortbat  inleresL 
t>9  the  trial,  ai  appears  from  the  bill  of  ei- 
itftiimM,  there  was  evidence  tending  to  show 
ik^.  ahboo^  the  orijriDal  assumption  by  the 
Um  it  Fiixpatrtck  Brothere  of  the  debts  of 
Fatva  Jc  Phrpatrick  was  verbal,  vet,  that  aft- 
vrvafd*  it  wsa  repeated  in  wilting  in  iundrr  let- 
ton  br  tbe  df-fendant,  written  after  he  baa  full 
kBxwtedxe  of  the  character  and  condition  of  the 
Mirts,  propeitTandbiuincaswhlchliebadpur- 
«lNa>d  fmtn  Foitws. 
TW  court  InMiucted  the  juiy  as  follows: 
"TW  pie*  of  the  defendant  alleges,  aatolbe 
4i  lav  aoceof  Forbn  &  Fitipatrick.that  ita  pay- 
as  ail  nil  111  aa  pari  consideration  of  a 
r  bf  Um  from  Eugene  A.  Forbes,  and 
-  - -iiaae  was  made  on  fraudulent  mia- 
__  jaaa  lo  the  character  and  value  of 
:«  aotd.  If  you  believe  this,  and  that 
im  wwilaiii  was  thereby  Injured,  you  will  de- 
^rt  (mmmU  note  tbeatnooDtotbisdajiutfes 
•v  iiaaiai  of  Bttch  mitrcpnaeatations,  unleee 
j'm  tkmB  fad  that  the  defendant,  after  he  had 
■  ?afl  fcncywledge  of  the  mlartpHwentatlons,  con- 
caw  d  10  r«eo^iae  hla  liabllit  j  to  plaintiffs,  and 
^-^itaal  le  pay,  after  be  had  acouired  such 
I  aialiil^i.  u  which  caae  he  will  be  estopped 

Ti  Ada  portko  of  the  charge  an  exception 
waakki^aMd  iBatmctiotuof  an  opnoaite  tenor 
lAad  wWgfvB,  which  were  refused, batwhich 
=  M  MM  ■aesaur  to  notice  specially,  aa  they 
t^itihr  wganved  by  tbe InatnieWon given, 
m4  0b  diipuaed  ef.  If  Ibat  be  oomct;  and  of 


has  been  deceived  by  false  representatlr 
Itnti  fum  JU  it^vria. 

We  are  advbed  that,  according  to  tbe  prac- 
tice in  Mississippi,  as  authorised  by  'ts  statutes 
(Code  of  Miss,  of  1880,  sec.  S434),  bleb,  by 
sections  914  and  915,  Rev.  Stat.,  areadoptedaa 
the  practice  of  tbe  Circuit  Court  of  the  United 
States  Iq  that  district,  the  proceeding  which  re- 
EUlted  in  the  verdict  austainlng  the  altadiment, 
and  tbe  verdict  and  Judgment  on  the  meritg  of 
the  cause  of  action,  are  separate  and,  conse- 
quently, may  be  separately  considered  on  error. 
Tbe  judgment  on  the  plea  in  abatement  is  not 
final  in  the  sense  that  it  may  be  reviewed  before 
the  final  determination  of  the  cause;  but  a  writ 
of  error,  upon  the  final  Judgment,  brings  up  the 
whole  record  and  Bubjecta  lo  review  all  the  pro- 
ceedings la  the  cause.  At  we  find  no  error  in 
the  pertonal  jvdgment  agaiiut  Vie  defendant,  at- 
eertaining  w  exitUnai  and  amonnt  of  Ihe  debt 
dot  from  him  ajid  ajcarding  execution  ther^or, 
Ihe  tame  it,  acetmtinQly,  affirmed;  bvt  Ihejiidg- 
ment  oeerrulinff  the  pUcu  in  adatmnenl  and  tut- 
laining  the  attachment  is  reverted  and  the  came 
u  remanded,  mthin*trueiion»  totet  atide  lh« ver- 
dict upon  tJie  iuuea  ariting  vpon  the  plea*  in 
abatement  of  the  teril  of  attachment,  ana  to  grant 
a  new  trial  t/tereof. 

Jtidgment  aeeordingly,  iHlh  cott*. 

True  copy.    Teat; 

Jamea  B.  McEenner,  Clerk,  Sup.  Oourt,  D.  S. 


EDWARD  McGINTT,  Claimant,  etc..  Fig.. 
in  Brr., 

OHABLEB  H.  FLANNAQAN  kt  ai~ 

(See  8.  C,  IS  Otto,  Ml,  <m) 

Partnerihip  atteii. 

It  Is  not  a  trawl  upon  parUienUp  oredlton,  to  ap- 

Bf  to  the  psTment  of  individual  debts,  Booda  be- 
aKtiur  to  the  sutvIvIdk  partner,  whiob  never  tie. 
longedio  the  partnenhlp,  but  were  hii  own  Individ- 
ual Jtropertrjoeraly  because  ttaer  bad  been  mingled 
wlt£  the  stock  fonneriv  belooalna  to  the  &rm. 

[No.  iia!] 
Arffved  Dee.  5,  ISit.        Decided  Dee  IS,  188S. 


For  the  history  and  facts  of  the  case,  see  the 
opinion  of  the  court  and  the  preceding  o 

man,  for  plai 
Jfei*r$.tt _ 

IngenoU,  for  defendants  in  error. 

Mr.  JutHM  MmUbrnw*  delivered  the  opin- 
ion of  the  court: 
This  Is  an  action  which  arose  lo  the  oooTM  of 
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the  proceedJon  Id  tbat  of  phmiagan  agiiiHt 
PttEiMitrick,  l£e  tadgmmt  Id  wbicb  hM  been  in 
nut  revened.  Edwwd  McOfn^,  Ibe  pUaiiff 
In  error,  baviog  Id  that  cmM  Mtpcand  u  k 
claimant  of  tbe  propertT  telzed  DDaer  Ibe  atuch- 
ment,  the  iwiie  wu  aeUTtnd  lo  bim  b;  Uu 
manlwl,  on  uUng  a  bond  condidooed  to  pmy 
to  (he  plainiUfi  In  the  atfdimwit  ndi  dun- 
age*  u  might  be  awarded  acBtnst  the  daimant 
In  caae  bla  claim  sbonld  not  oe  MMtafaKd,  or.  in 
that  event,  to  retnrn  the  goods  lo  the  marshal. 
Thereupon,  In  accordance  wtlh  ttie  itaintor; 
practice  In  inch  cases  in  His*iMin>i,  an  issue 
waa  Jojncd  between  tbe  plaintilb  Id  dttBchOKait 
and  the  claimant,  lo  trj  their  rt^wctiTe  tiuea  ij 
the  property.  Upon  this  lame,  evidence  waa 
nibmitted  bj  the  parties,  lending  to  diow  aab- 
■tantially  the  nme  state  of  facia  as  appear*  in 
thepriuclpal  case. 

llie  court  refused  to  give  tnstractions  aaktul 
on  behalf  of  the  defendant,  and  in  lien  thereof, 
among  others  not  necessary  lo  be  considered, 
gave  Uie  fdlowlng: 

"  S.  It  waa  the  duty  of  J.  J.  Fitzpatrick,  as 
such  BurvlTing  MTtDer,  to  sell  and  convert  into 
money  the  gooids  and  proper^  belonging  to  said 
firm,  and  to  collect  the  debts  due  the  firm,  and 
first  apply  the  same  to  the  payment  of  the  debts 
due  t^  the  firm  and  not  to  mingle  the  same 
with  his  own  goods,  ao  that  they  could  not  be 
Identified,  he  Seine  by  law  created  a  trustee  for 

E'urpose;  but  II  he  mingled  them  with  other 
9,  so  that  they  could  not  be  Identified,  be 
by  rendered  hia  own  goods  liable  for  the 
debts  of  the  firm,  or  [as?]  those  originally  owned 
by  the  firm;  and  if  ne  applied  the  proceeds  of 
the  sale  of  such  goods,  either  originally  owned 
by  tbe  firm  or  tbom  afterwards  puichaaed  and 
mixed  up  with  them,  so  that  they  could  not  be 
Identlflea,  to  the  payment  of  his  private  debts, 
such  disposition  operated  as  a  fraud  upot  tbe 
rights  of  the  creditors  of  the  firm  of  which  he 
was  surviving  partner,  and  as  lo  him  rendered 
the  sale  void" 
There  was  a  verdict  and  judgment  for  the 

ElidntISs  in  the  attachmenl,  which  are  brought 
■to  review  by  this  writ  of  error. 
The  charge  above  quoted  goes  furLher  than 
that  which  was  considered  ana  adjudged  to  be 
erroneous  In  the  principal  case.  For  here  the 
jtuy  were  instructed,  that  It  was  a  fraud  upon 
partoeTHhip  creditor,  to  apply  to  the  payment 
of  iuiUvidual  debts  goods  oelooging  to  the  sur- 
viving partner,  which  never  beloD^^  lo  the 
partnership,  but  were  his  own  individual  prop- 
erty, merely  because  they  had  been  mincled 
with  the  stock  formerly  belonaing  to  the  firm. 
This  la  an  error,  in  any  view  that  can  be  taken 
of  tbe  rights  of  the  parties.  Even  on  the  sup- 
position that  the  partnership  stock  was  held  un- 
aer  an  express  and  positive  trust  for  partnership 
creditors,  equity  would  give  the  latter  only  so 
much  of  the  fund  as  represented  the  partner- 
ship property,  and  would  divide  it  as  to  values 


rable. 

Thisbehii      .  .  „    . 

a  matter  of  law,  that  an  appropriation  of  the 
tnlngjed  stock  to  tbe  extent  of  a  value  no  greater 
than  would  b«  allowed  in  equity  to  individual 
creditoTB,  in  matahalipjg  the  assets  for  distribu- 
tion, between  tbemandtbe  creditors  of  the  part- 


For  this,  as  wril  aa  Ear  imshm  tufed  ■  Oe 
opiniOD  inlhr  fasna- cav  baw«^  Ibe  oipsal 
parties,  we  hold  tbk  inatnxticM  ID  be  aiaeoK. 

Tlt£Jmdirm0Ml  it  aa»rm»§^  rtmnti  tad  Ik 
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IS  mortnge  propoctir  h 
dvcn,  Ae  State  of  Oeor 


_.  teoe*T«a  tw  nqutrad  tow. 

fiom  the  poaertoa  of  apart  of  tbe  pcDpotr  ti. 
their  handt,  upon  some  of  wUcb  axecDflaas  Km- 
■tale  taxes  had  been  levied  prior  to  tbelr  anaint- 

meot.  Th»  pMtKnn  w^  A».&J.t^  illiiiilniiiirTIi  111. 

auttbeacOonottbe  court  oooM  not  beieriewed 
upon  tbe  upeal  of  the  State,  for  the  icaaoL  If  (hare 
vera  no  oUteia,  tbat  tbe  order  did  mtoooclade  any 
right  It  had  In  vbtoe  of  tbe  execoUoaa,  or  of  Uw 
levies  made  tbateoDder. 

{No.  1W.] 
Argued  Not.  tS,  19,1881.  Deei^d  Dee.  18, 188S. 

A PPEAX  from  tbe  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  Georgia. 
The  history  and  fads  fully  appear  in  (he 


Statement  of  the  case  by  Jfr.  JatHet  E 

The  suit,  out  of  which  this  appeal  arises, 
was  commenced  on  the  IGth  day  of  February. 
1877,  in  the  Circuit  Court  of  the  United  Slates 
for  the  Southern  District  of  Qeorgia,  by  Morris 
K.  Jesup,  a  citizen  of  New  York,  and  the  sur- 
viving Trustee  in  a  mortgage,  or  deed  of  trust, 
executed  on  Ihe  30th  d^  of  December,  1867, 
by  the  Atlantic  and  Quli^ Railroad  Company,  a 
(Georgia  Corporation,  conveying  to  trusteeaand 
.1. ! —  of  them,  itsmuD  une  and  certain 


branches,  together  with  their  appurtenances, 
rolling  stock,  equipment,  etc.,  respectively,  in 
trust  to  secure  the  payment  of  bonds,  in  a  large 
amount,  made  by  the  Company,  and  payable 
on  ihe  first  day  of  July,  18fl7,  with  interest 
semi-annually,  at  the  rate  of  7  per  cent  per  an- 
num. The  deed  contained  tbe  usual  proviaions 
requiring  the  trustees,  upon  default  in  the  psy- 
ment  of  the  stipulated  interest,  to  enforce  tbe 
security  for  the  benefit  of  the  bondholden.  Tbe 
bill  asked  for  the  appointment  of  recelveis,  and, 
accordingly,  ontbeSOthdayof  Februai^,  IS77, 
an  order  was  entered,  ^tpointing  receivers  of 
the  entire  property  and  effects  of  tbe  nilrosd 
companv  embraced  in  the  deed  of  trust  or  mort- 
gage, with  power,  and  charged  with  the  duty, 
to  manage  and  operate  the  same,  subject  to  the 
orders  and  directions  of  tbe  court.  Tbe  re- 
ceivers took  possession  aod,  subsequently,  the 
order  of  February  30, 1877,  made  atcJianibeTS, 
was  renewed  and  confirmed  by  an  order  of 

•Head  note  br  Jfr.  JMMm  HaaUK. 
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Mvt  stand  CO  the  HWi  day  of  April,  18TT. 

A  trnpel^aaiuX  MUwasaflcrwardsfiled,  cn- 
iKciig  the  nopeof  tbeniitindaBldiigKdeciee 
cf  MackMore  and  Hk. 

OnibeUdajof  June,  1879,  therellrosdaod 
te  hnactea,  witlt  tbeir  reapecUve  appuite- 
■■a^  bciiw  tben  In  tbe  actual  posseaBion  of 
ad  aaenttahj  ibe  ncdvere,  nnder  the  direc- 
iba  <«  ite  Clrrait  Coon  of  the  United  Ststes, 
te  6lB>c  of  Georgia,  bj  its  Atloraey-GeDeral, 
liiwlnl  a  petidoa.  stating  that,  prior  to  tiie 
^paiUMcnt  of  tbe  receivers,  ciecuUoDS  bod 
Moid  boat  tbe  office  of  its  Comptroller-Qene- 
lal  aoisM  tbe  Railroad  Companv  for  taxes,  al- 
bfM  to  be  doe  the  State,  thevaUditjofwhicb 


te  coona  of  tbe  State;  tbat  tiroof  such  causes, 
tt^  wToivInc  tbe  Talidil]'  of  the  taxes  for 
Or  Ttmn  1874^  and  1S75,  were  taken  bj  the 
I'axfmtfioa  Vioii  writ  of  error  lo  tbe  Supreme 
-HWi of  the  Cnital  SIbIm,  in  which  court,  at 
ai  'tbEB)  lait  Term,  a  judgment  was  rendered 

^'■F^oa:  Ibal  eiecntions  were  also  issued  by 
tto  !itaac  ^aloM  tbe  Company  for  the  years 
yH.  1977  aad  1878;  but  aa  tbe  rrounds  of  de- 
Iw  w^K  tbe  asme  in  each,  tbe  latter  were  al- 
anid  10  KM  and  alnde  tbe  decision  in  the  two 
iBao-  WB1I.  except  tbat  tbe  execution  for 
3d  warn  m  tbe  haaas  of  tbe  sheriff,  and  had 
to*  lerfad  npon  certain  propern  of  the  Com- 
1^  hHan  llw  appointment  of  tne  receivers  in 


c  pnycr  of  tbepetttfaHi  ivas,  tbat  tbe  State 

'  — a  to  enabtish  tbeae  facts  by  reference 

vda  and  pn)c«edioga  in  tbis  cause, 

/  the  ncndsand  proceeding  In  tbe 

la  and  tbe  Bnptnne  Court  of  the  United 

^~Fte  tbe  pnipoae,  and  the  porpoee  alone, 

'  -  -    •the  State  claims,  tbat  tbis  hon- 

Mann  Jurisdiction  under  tbe  law, 

a  of  the  ^>p>^liitent  of  receiTers 

._  n_j_  j_.-_  pj.  pjpYent  the 

.      idedbytheUwof 

^■•r  lor  the  ndlectlon  of  its  revenue." 

V  ^Id  itate  of  Georgia,"  the  petition  pro- 

-   "' — * — "'noE  to  tbat  comity  and  respect 

-  her  courts  towards  those  of 

I  jufisdicUon,  and  to  pro- 

wy  whldi  should  ever  prevail 

.  aa  one  of  tbe  members  of  tbis 

L.  aad  the  Federal  Government.  ^eBpec^ 

Tdu?  tasMtt  ibel  ihe  cannot  be  required,  in  or- 

arte  cM^a  brr  figfatB  in  tbe  premises,  to  be- 

wMv  a  pany  camphlnant  or  defendant  In  the 

"     taVkoM  errv  pending  before  Ibis  houonblc 

m  abe  oaaintains:  1.  Tbiseourt 

tun,  bribepowenof  injunction 

>  hinder,  aelay  or  prevent  the 

«f  her  nnenne.    i.  As  the  record 

■  fTftain  exerutiotts  had  been  levied 

B  from  the 

been  Joined 

r4p«M4aMi  Oorponuioa,  tbeb  JurisiUcdon 

I  w* ha  atfertadbraanit filed snbaequenl- 

^  envrta  <rf  ihaTBlted  Suiea  (and)  the 

""^ '  ■#  ret^fwa,  aadaMle  l;^  tbelat- 

am  would  be  iDoperative  and  void. 
m  pvhflc  policy  to  require  a  state, 
iK  o<  her  iwcnne,  to  await  tbe 
in«s  proteaa  areeaaafy  to  determine 


re 


private  litigants."  rhe  prayer  of  tbe  State  was, 
tliat  the  court  pass  such  an  order  as  would  ful- 
ly protect  its  nghls  In  the  premises. 

The  record  contains  no  part  of  tbe  proceed- 
ings in  the  causes  in  the  state  courts  to  which 
the  State's  petition  referred.  All  that  It  con- 
tains In  the  way  of  documents  or  papers  relat- 
ing to  taxes  against  tbe  Company,  are  certain 
executions  from  tbe  office  of  the  Comptroller- 
General  of  Georgia,  with  the  returns  thereon, 
vit.:  anexecutlonforthetasesof  1874,  amount 
In^  to  |83,7S4.10,  retunted  by  the  sheriff,  lev- 
ied Octobers,  1874,  "Upon  lota  number  2S  and 
24,  Atlantic  ward,  City  of  Savannah,  county 
and  State  aforesaid,  and  will  sell  the  said  de- 
scribed property  on  the  first  Tuesday  In  Novem- 
ber, 1874,  before  the  court-house  door,  in  terms 
of  the  law;"  an  execution  for  the  taxes  of  1876, 
amounting  to  |8,754.6S,  returned  levied,  No- 
vember in.  1876,  "  Upon  the  buildlnga  known 
as  the  machine-shop,  locomotive  house,  and  car 
shop,  situate,  lying  and  being  at  the  Atlantic 
and  Gulf  Railroad  depot  in  the  City  of  Savan- 
nab,  county  and  State  aforesaid,  and  will  adver- 
tise and  sell  the  same,  in  terms  of  the  law,  the 
property  of  tbe  defendant;"  the  execution  for 
the  taxes  for  1876  for  »9,080.81,  $18,160.62  pen- 
alty for  default  in  paying  the  lax,  returned,  as 
levied.  January  8.  1877,  upon  tots  28,  24, 88  and 
S6,inSavannah;theexecuilon  for  taxes  for  1877, 
amounting  to  ^,888.13,  and  $27,090.86,  as  a 
penalty  for  ufm-payment  of  taxes  and  costs,  the 
last  execution  being  returned,  '*  Property,  by 
order  and  decree  of  the  United  States  Court,  in 
tbe  hands  of  recetvers;"  and  execution  for  taxes 
of  1878  for  $7,070.26,  and  $21,228.78, as  penal- 
tv  for  non-payineut  of  taxes  and  costs.  Upon 
this  Isst  execution  no  return  appean  to  have 
been  made. 

On  the  6th  day  of  June,  1879,  this  order  was 
made  in  the  court  below: 

• '  The  Stale  of  Georgia,  having  petitioned  for 
leave  to  proceed  with  certain  executions  for 
taxes,  after  argument  and  consideration,  it  is  or- 
dered and  decreed  that  the  said  petition  of  tbe 
Slate  of  Georgia  be  denied,  and  the  same  is  here- 
by dismissed. 

On  the  same  day  a  final  decree  of  foreclosure 
waa  made,  by  which,  among  other  things,  it 
was,  in  substance,  declared  that  the  Company 
was  indebted  lo  the  State  In  the  following  prin- 
cipal sums  for  taxes:  for  1874,  $82,764.71;  for 
1875,  $8,754.85;  for  1878,  $9,080.31;  for  1877, 
$12,441.18;  for  1878,  $7,076.26;  in  all,  tbe  sum 
of  $70,116.99;  Uie  sums  specified  in  the  several 
executions  for  taxes,  omitting  the  penalties 
claimed  In  those  for  1876,  1877  and  1878.  It 
was  further  declared  tliat  the  Company  was  lia- 
ble for  the  principal  of  such  tax  as  might  beas- 
aeased  by  the  Comptroller-General  of  the  State 
for  the  year  1879;  that  such  taxes  were  priorto 
all  other  liens,  except  Judicial  costs,  and  should 
be  paid  out  of  the  proceeds  of  sale  and  any  bal- 
ance of  money  and  assets  in  tbe  handa  of  the  re- 
ceiver, next  after  the  payment  of  such  costs;  and 
that  neither  penalties  nor  interest  were  due  on 
the  taxes  for  any  of  the  aforesaid  years. 

Afterwards,  on  the  22d  of  August,  1879,  tbe 
Slate  presented  to  tbe  court  lis  Mtition  for  ap- 
pal, aa  follows:  "Tbe  State  of  Oeorgia  having 
filed  a  petition  denytng  the  jutladlctkin  of  said 
drcuit  Court  of  the  United  Stales,  and  claim- 
ing tbe  ilgbt  of  lald  Stale  to  proceed  with  said 
213 
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eiccutions,  uotwitlist  onditi;;  tlie  property  of  said 
defendant  Coroorallon  wa.tin  the  potuesiuon  nod  I 
control  erf  aaid  court,  throuijli  rcceiveTS  appoint- 
ed UierebT,  and  tbe  said  circuit  court  Laving 
passed  a  decode,  ao  f ar  as  the  riglit«  and  claims 
of  said  Slate  in  Che  premises  were  coBcemed,  de- 
nying and  refusing  said  claim  set  up,  and  said 
State  of  QeorEia,  oelug  advised  that  she  has  a 
rood  and  vaud  cause  of  appeal,  now  comes 
•  •  •  and  prays  this  honorable  court  to  grant 
an  appeal  in  sola  cause  lolhe  Supreme  Court  of 
the  United  States,  oneucb  terms  and  conditions 
as  required  bj  law."  The  appeal  thus  praired 
[462]      was  aJlowed, 

Heun.  CUIIbrd  Anderson.  Att^Oen.  of 
Qeer^a,    Bob«rt    N.    Elr    and     Bob«rt 
ToombBt  for  appellant. 
>  Meun.  WmIter8.CUaholmBudBolywt 

F»lUcant,  for  appellees. 

Mr.  JutHee  H»rlaB  delivered  tbe  opinion  of 
the  court: 

It  does  not  Bcem  Incuinbcnt  upon  this  court  to 
determine  some  of  the  questions,  however  im- 
portant or  Interesting  as  abstract  propositlona, 
which  counsel  have  pressed  upon  ita  attention. 
The  case,  as  presented  by  (he  record,  is  within 
ft  very  narrow  eompass,  as  is  evident  from  llic 
statement,  already  made,  of  Ibcliisloiy  and  nat- 
ure of  the  litigatJon,  out  of  which  the  present 
appeal  arises. 

The  action  of  the  court  below  is  assailed  by 
tbe  Slate  upon  numerous  grounds,  separately 
stated  in  the  assignment  of  errors.     They     "" 


however,  all  comprehended  in  the  ;7?neral  prop- 
osition that  the  court  erred  in  denying  and  dis- 
missing the  State's  petition,  filed  June  8,  1S70: 


thereby,  it  is  claimed,  adjudging  that  the  sher- 
iff could  not,  pcndingthe  possession  and  control 
by  the  receivers  of  the  property,  rightfully  pro- 
ceed with  tlie  executions  for  taxes;  and,  in  de- 
-creeing  that  the  State  is  not  entitled  to  penalties 
on  Its  taxes  for  tbe  years  named  in  the  final  de- 
cree of  foreclosure. 

Touching  the  first  of  these  propositions,  it 
may  be  owerved,  that  if  it  was  not  a  matter 
wholly  within  the  discretion  of  the  circuit 
■court  to  permit  the  Slate  to  become  a  party  to 
the  foreclosure  suit,  it  is  clear  that  the  Btate  did 
not  ask  to  become,  nor  was  it,  in  any  form, 
made  a  party  to  that  suit.  It  is  equally  clear 
that  it  could  not  have  been  made  a  party  with- 
out its  consent.  While  questioning,  willi  great 
distinctness  of  language,  the  jurlsalction  of  the 
circuit  court  to  lake  poasession,  by  its  receivers, 
of  the  property  previously  levied  on  In  satisfac- 
tion of  the  seveial  executions  for  taxes,  tbe 
State  avowed  its  unwillingness  to  submit  Its 
righu,  in  the  matter  of  taxes,  to  tbe  adjudica- 
tion of  any  court  of  the  United  States,  It, 
therefore,  assumed  Buch  a  position  vrith  refer- 
ence to  tke  foreclosure  suit,  that,  while  astdag 
an  order  to  be  entered  discharging  the  receivers 
1463]  a^  to  the  property  levied  on,  and  as  to  that  pro- 
posed to  be  levied  on,  for  taxes.  It  would  not  be 
bound  by  any  ruling  tbe  court  might  make, 
Still,  a  proper  respect  for  the  State  seemed  to 
require  that  the  court  should.  In  some  form.  In- 
dicate its  opinion  touching  the  formal  sugges- 
tion that  it  bad  overstepped  Qx  limits  of  its  tu- 
rlsdlction,  accompanied  by  a  request  that  the 
court  would  revise  its  proceedings,  and  not  al- 
low tbe  sheriff,  having  In  his  IiandB  ezecutlouB 
21S 


for  taxes,  to  be  cmbarras!!ed  by  the  actual  pos- 
session und  control,  by  the  receivers  of  ;lie  cir- 
cuit court,  of  tbe  property  of  the  Railroad  Ccm- 
Kny.     The  court  below  was  of  opinion  that  it 
d  jurisdiction  to  do  what  had  been  done, 
andtliatit  ought  not  to  make  any  such  order  as 
that  suggested  by  the  State.    But  IE,  neverthe- 
less, directed  that  the  prlndpal  sums,  claimed 
by  the  State  for  taxes,  should  be  paid  out  of  tLe 
proceeds  of  the  sale  of  the  mortgage  property, 
next  after  paying  judicial  costs.    It  declined  to 
make  any  provision  for  the  peyment  of  penal- 
ties or  interest  upon  taxes.     Tfie  record  sho'n's 
tluit  the  principal  sums  declared  to  be  due  th« 
Slate  have  been  received  by  it.     Tbe  action  of 
the  circuit  court  was  Ijosed,  in  part,  upon  what 
were  regarded  as  the  settled  doctrines  of  the 
Supreme  Court  of  Georgia,  in  respect  of  the 
right,  tmdcr  eneculion.  In  the  ordinary  form, 
and  not  specially  molded  for  thot  purpose,  to 
seize  and  sell,  at  diftcrcnt  soles,  separate  ^r- 
tions  of  a  railroad,  operated  under  franchises 
eonferred  by  the  Slate  for  purposes  of  travel 
and  transportation.     Without  stopping  to  cod- 
Eider  those  or  any  other  queslions  of  Taw  sup- 
posed to  be  raised  by  the  Slate's  petition,  ft  is 
stitllcient  to  say  thot  the  order,  denying  and 
dismissing  that  petition,  is  not  one  which  tbe 
Slate  can  a.'ik  this  court  to  rcricw  upon  its  ap- 
peal ;  this,  for  the  reason  olready  indicated,  if 
there  were  no  other,  that  tbe  order  did  not  con- 
clude the  State,  it  being  no  party  to  the  suit,  as 
to  any  right  acquired  in  virtue  of  Uic  cxectitions 
for  taxes.     It  was  not  an  adjudicntion  or  judi- 
cial determination  of  those  rights  as  between  ilie 
State  and  the  parties  to  the  foreclosure  suit.   If, 
by  law,  the  levies,  in  belialf  of  the  State,  were 
valid  to  the  extent  of  creating  a  prior  lien  in  its 
favor  for  taxes,  or  for  tbe  penalties  or  interest 
thereon,  as  to  which  quesnocs  we  express   no 
opinion,  that  priority  was  no)  affected  or  dis- 
placed  by  the   subseguent  possession  of    the 
property  by  the  receivers  in  the  foreclosure 
suit.     In  no  legal  sense  has  the  State  been   in- 
jured by  the  onier  dismissing  its  pciitioa.      It 
may  not,  therefore,  claim,  as  matter  of  right, 
that  this  court  shall,  upon  this  appeal,   re^eTv 
the  action  of  the  court  1)elow  in  decliiiinf  to 
surrender  possession  of  the  properly  covered  by 
the  levies  under  the  executions  for  taxes. 

In  reference  to  that  part  of  the  final  deci«e 
of  foreclosure,  declaring,  as  between  the  par- 
ties before  tbe  court,  that  the  State  was  not  en- 
titled to  penalties  or  interest  on  Its  taxes,  -vre  re- 
mark, that  if  the  State,  not  being  a  party  to  tiu 
suit,  could  have  appealed  therefrom.  It  lias  not 
done  so.  Tbe  petition  of  August  22,  1879, 
plainly  Imports  that  the  appeal  yrimA  for  wai 
onlv  from  the  order  of  June  6,  1879,  denyins 
and  dismissing  the  petition  of  June  8,  1876.  £ 
Is,  therefore,  not  competent  for  this  court,  upog 
the  present  ^>peal,  to  review  that  piortion  of  ttt4 
final  decree  relating  to  penalties  and  lDter«Bt  oi 
taxes.  Whether  ute  State  Is  conclnded  by  ani 
action  subsequently  token  by  It  under  thst  <]« 
cree,  or  wbeliier  Uw  State  was  or  is  entitlei 
to  penalties  and  interest  on  Its  taxes,  ai«  qaei 
ttona  which  do  not  aibe  uDon  this  ^lpeal,  *tm 
are  not  Intended  to  bededoed. 

For  (A«M  rtatoTU  the  dteret  wiwrt,  on  Aim  em 
peal,  be  qglrmed.    Rieio  orderecL 
TniBoopT.  TeM: 

James H. HOKeanexLClOTluBup, OoarL  vt  i 

,  -  I  10«  U-  J 


l^AxaniLK  T.  Smith. 


sn-sos 


C&THABDCE  8.  LANBDALE,  Admrz.  of 
V^l  XoAM  Sttkchcovb,  Decetued,  ^^. 


X.  81UTH,  LBTTnA  ALLEN 
AXD  6C8AN  O.  HALL. 

(Sm  &  c  IB  Otto,  an-ML) 

XihIw.  a  itfmte  in  tqvit^—denuinvr. 


■■r  tm   iinTetiiMitiie  tansth 


relief  to  thon  who  del^ 


-  _ , JO MxwuDCof  the rtate- 

lOF  couro  or  tAe  lactras  of  oomplalnaiit, 
D  tu  Ud,  the  defeodant  niar  reUK  II  by 

[No.  117.] 
fc--.  6,  ISSS.     Deeidtd  Dec    18.  188t. 


Tbp  faMUity  sod  facta  of  iLb  caae  ^tpear  in 
t^  '  pimka  of  tbe  court. 
M  mn.  H.O.  ClaMicfatOB.  TAmium  /.  MOla; 
.  Lee.  R.  B.  Leuit  and  C.  P.  Ctdter.  for  ap- 


trlan  ufeUvered  the  opinion 
«f  thacoort: 

Ii  haabeeii  a  recognized  doctrine  of  courts  in 
•^OtT.  fnHD  the  TtTj  b^innlng  of  tlieir  Jurig- 
Aeoaa.  to  withhold  tcUef  from  thoee  who  have 
^jaied  for  aa  tureasonaUe  length  of  time  in 
••0tBC  tbeir  cUnu.  BlmeacUm  v.  Taylor.  10 
V^ML.  1«»;  nott  ir.  Toa^.  9  Pet..  416;  ifa.r. 
«yi  T.  Krmnedf,  B  How.,  SSS;  Beu/mt  v.  Bad- 
W.  i  Watt..  M  tW  U.  8..  XVII.,  8881:  Cfiol. 
■  .  ■  ■  _  A-  ... —  T-,  '-•^  ■'  eston'.Eq. 
;  ISSO.     In  Warner  v.Baird,  ^  How., 


I  Mid  that  mog  acquiescence  and 
^eAb  hj  paitia  out  of  poaMarion  are  product- 
-r>  of  aacta  banUiip  and  injustice  to  others, 
t  sol  to  be  excused  except  by  showins 


facts,  showing  acquiescence,  and  was  not  mat^ 
tec  of  law;  and  that  lie  could  not  allow  a  party 
to  avail  himself  of  an  inference  from  £a«s  on 
ademurrer.  Batin  Hooettden  v.  LonlAanaleg, 
2  Sch.  &  U.  607.  decided  in  1806.  Lord  Redea- 
dale  eipreswed  Us  disappToval  of  the  decision 
of  Lord  Thurlow.  as  reported  by  Brown,  and 
said  tliat  it  was  rendered  in  a  hurry,  when  the 
latter  was  about  to  suirender  tbe  scsJa,  and 
when  much  injury  mi^t  have  been  done  to 
parties  had  ludRmenls  not  been  given  before 
the  latter  retired  from  office.  The  rule,  as  an- 
nounced  in  Hovenden  v.  Lord  AnnedcH,  was, 
"  That  when  a  party  does  not  by  his  bill  bring 
himself  within  the  nilo  of  the  court,  the  othec 
party  may  by  demurrer,  demand  judgment, 
whether  he  oucht  to  be  compelled  to  answer. 
If  ihe  case  of  the  plaintiff,  as  stated  in  tbe  bil!, 
will  not  entitle  him  to  a  decree,  the  Judgment 
of  the  court  may  be  required  by  demurrer, 
whether  the  defendant  ought  to  be  compelled 
to  answer  the  bill."  That,  the  court  said,  waa 
matter  of  Ihe  law  of  a  court  of  equity,  to  be 
determined  according  to  Its  rules  and  prin- 
ciples. 

Such  is,  undoubtedly,  the  established  doc- 
trine of  tills  court  as  announced  in  many  cases. 
In  Maxtc^  v.  Km  nedff,  eupra ,  the  cou  rt ,  speaklnir 
by  CAt'rf  Jwd'ee  Taney,  approved  (he  rule  as  an- 
nounced by  Lord  Redosdale.  After  referrinjr  to 
Piatt  V.  Vattitr,  supra,  and  to  MrKnight  v.  fay- 
How.,  168,  and  Bovtman  v.  Wathen,  \A., 
it  was  said,  that  "  The  proper  rule  of 
pleading  would  seem  to  be  that  when  the  caae 
stated  bv  the  bill  appears  to  be  one  In  which  a 
court  of  equity  will  refuse  Its  aid,  tbe  defend- 
ant should  oe  permitted  to  resist  it  by  demurrer. 
And  as  the  laches  of  tbe  complainant  in  assert- 
ing his  claim  is  a  bar  in  equity,  if  that  objec- 
tion is  apparent  on  the  bill  ibielf,  there  can  be 
good  reason  for  requiring  a  plea  or  answer 
bring  it  to  the  notice  of  iiie  court."  In  the 
of  Badger  v.  Badger,  lupra. 


.   ...  ;,  speaking  by  ifr.  Juttiee  arier,  said 
that  a  party,  who  makes  an  appeal  lo  Ibe  con- 
,     _  science  of  the  Chancellor,  *•  Should  set  forth  in 

acraal  'ttrd'H'"*  or  Impediment,  caused   bis  bill  specifically  what  were  the  impediments 
d  or  oooceatanent  of  the  party  In  j  to  an  earlier  proaecutlon  of  his  claim;  how  he 
Tbe  cue  must  be  one  which  op- '  came  to  be  so  long  ignorant  of  his  rights,  and 
tbe  means  used  bv  tue  respondent  to  ftaudu- 
lenlly  keep  him  ui  ignorance;   and  how  and 
when  he  first  came  to  a  knowledge  of  the  mat- 
ters alleged  In  his  bill;  otherwise  the  Chancel- 
lor may  lustlv  refuse  to  consider  his  case,  on 
his  own  snowing,  without  Inquiry  whether  ibere 
is  a  demurrer  or  formal  plea  of  Uie  Statute  of 
Limitations  contained  In  the  answer."    Rhode 
Itland  V.  XattaehuectU.  15  Pet.,  272. 
These  principles  are  decisive  of  the  case  be- 


■e  of  the  Chancellor. 
,  s  Ibe  view  pressed  In  argii- 
•  defcnae  gronnded  upon  the  staleness 
•1  Vr  rlai^  aawTUd,  or  upun  ibe  gross  laches 
*<  •  *•  partj  ■■frtlHH  it,  may  be  made  by  de- 
■-.1^,  •oL  new— iTly.  by  pica  or  answer.  A 
<aS>MHC  rule  h*t  been  announced  by  some  au- 
'Ab*  aad  to  moam  adjudged  cases;  generally, 
k^Tv*Y.  noe  tbe  authority  of  the  cufc  of 
r.  bettflM.'nnKty.  Brwne  etr.,3hro.Cli. 
^  /«nrf  Tboriuw,  who  flerided  that  case.  Is 
^r^J  In  have  declared,  when  overruliug  a 
^m^itw  to  a  fain  riurging  fraudulent  repre- 
^^^>tm»  ars  to  Itte  raloe  of  an  estate,  and  pray- 
as  ^  acpnwnt  of  mits.  profits,  etc.,  that  his 
arana  vi«  taacd  opod  the  ground  that  length 
^  t,-5»  fKwyria  jvrt,  WBi  no  reason  for  a  de- 
^■wT    ibM  It  wM  only  a  conclusion  from 


mtritr.J 


J&jr, 


,  Fohn  P.  Van  Ness,  his  vifc  uniting  ii 
conveyance,  and  by  Noah  Stinchcomb,  the 
former  conveyed  to  the  latter,  at  aflxed  annual 
rent,  lot  8.  square  450,  in  the  City  of  Washing, 
ton.  to  have  and  U>  hold,  etc.,  unto  Stlncbcomb, 
his  executors,  administrators  and  as.Mgns,  for 
the  term  of  ninety  years,  renewable  forever. 
Stincbcomb  entered  under  the  deed,  made  val- 
uable Improvementsupon  thelol,  and  remained 
In  poeaesKlon  until  Ibe  year  188S  or  1884,  when 
Van  Ness  repo«>e»ied  himself  of  the  premises. 
In  virtue  of  a  clause  In  the  deed  in  these  worda: 

,,      «» 

I.  Coogfc 


BcFBZifK  Court  or  the  Uihtkd  Statbb. 


Oct.  Tkbic, 


theai  ,     ,      _ 

wtaiui  the  same  is  reaerred  to  be  pud,as  above, 
being  flnt  lawfully  demftDded,  that  then  it  Bholl 
and  may  be  lawful  to  and  for  the  said  John.his 
heirs  uid  asrigns,  Into  the  demised  premises  or 
any  put  thereof,  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  tohaveagaln,  lepossesa, 
occupy  and  enjoy,  a*  t'n  Am  or  their  form^  w- 
ta<«,  until  allsucharrearageaof  rent,  with  le^ 
interest  from  the  time  at  which  said  rent  shall 
have  become  payable,  and  all  and  every  cost, 
charge  and  expense  incurred  bv  reason  of  the 
non-payment  of  said  rent  shall  De  lawfully  sat- 
isfled  and  p^d,  or  make  distress  theietor,  at  bis 
or  their  option." 

Sljnchcomb  died  on  the  11th  day  of  Febru- 
ary, 1841,  without,  80  far  as  the  bill  discloses, 
making  any  effort  to  repossess  himself  of  the 
property.  Van  Ness  died  in  184-,  and,  upon 
the  diviiiion  of  bis  estate,  the  lot  In  question  was 
BSsigned  to  Matilda  E.  Van  Ness,  one  of  his 
heirs  at  law,  by  whom  it  was  subsequently  coO' 
■reyed  to  Wm.  Q.  Deal  and  others.  The  pres- 
ent defendants  bold  the  premises  by  virtue  of 
the  before  mentioned  assignment  and  the  deed 
of  Matilda  £.  Van  Nesa  and  her  aadgns. 


comb,  ha< 
HUn 


ilainant,  as  administrator  of  Stinch- 

ig  offered  and  now  offering  to  pay 

I,  interest,  chargeaaud  coats,  wnich  may 


mplai 

lying 


have  accrued  upon  (be  property,  asks  a  decree 

Emitting  her  to  redeem  the  same,  and  o<der- 
ui  account,  which  will  show,  as  well  the 
dpal  and  interest  of  rents  in  arreardue  de- 
fendants, as  the  rents  and  profits  received  by 
the  latter  since  they  entered  into  possession,  r-* 
ting  off  the  one  agaiost  the  other. 

Such  is,  substantially,  the  case  made  by  the 
bill;  and  such  is  the  relief  aaked,  notwithstand- 
ing suit  was  delayed  until  after  the  eipiTstion 
of  about  forty-flve  years  from  the  re-entry  of 
VanNesB,  "aainhis  •  •  •  former  estate," 
and  until  more  than  thirty  years  bad  elapsed 
after  his  death  and  the  assignment  of  the  lot  In 
question  to  one  of  his  heirs  at  law. 

Thecaseisplainly  one  of  gross  laches  on  the 
part  of  Stinchcomb  and  those  claiming  under 
mm.  His  right  under  the  deed  of  1818,  to 
possess  himsea  of  the  premises,  by  paying  rcL._ 
and  charges  in  arrear,  accrued  liie  moment  Van 
Ness  re-entered  in  1888  or  1834.  But  this  right 
could  not  last  forever.  Its  assertion  could  not 
be  safely  neglected  for  an  unresaooable  length 
of  time.  The  bill  discloses  no  plausible,  much 
leas  sufficient,  explanation  of  the  long  delnj  en- 
suing, after  1888,  without  any  movement  upon 
the  part  of  Stinchcomb,  bis  represeniativea  or 
heirs,  to  recover  the  property,  by  discharging 
the  rents  and  charges  in  arrear,  and  re-eutenng, 
as  might  have  been  done.  In  putBuancc  of  the 
provisions  of  the  deed  of  1818.  On  the  con- 
trary, the  facts  Bet  out  in  the  bill  justify  the 
conclusion  either  that  Stinchcomb  elected,  in 
hia  lifetime,  to  abandon  all  claim  upon  the  prop- 
erty  and  leave  Van  Ness  in  possession,  as  m  his 
former  estate,  or  that  hia  claim  was,  in  some 
way,  satlafactarily  arranged  or  discharged.  The 
complainant  and  those  whom  she  represents 
have  slept  too  loiu;  upon  tlieir  rights.  The 
peace  of  sodety  and  the  seemly  of  propern  de- 
mand that  the  presumption  of  right,  arising 
from  a  great  lapse  uf  Ume, without  uo  assertion 
220 


of  an  adverse  claim,  should  not  be  disturbed. 
In  such  cases,  sound  discretion  requires  that  the 
court  should  withhold  relief. 

Some  reference  lias  been  made  to  the  decis- 
ions  of  the  Supreme  Court  of  Maryland,  the 
laws  of  which  State,  as  they  existed  on  the  27tli 
day  of  February,  1801, except  as  since  modified 
or  repealed  by  CongresB,  continue  in  force  iu 
this  District  It  is  only  necessary  to  sav  that 
the  prindples  to  which  we  have  referred  have 
been  ateaduly  upheld  by  the  Supreme  Court  of 
Ma^land,  not  upon  the  ground  of  any  changes 
in  the  law  of  that  State  since  IBOl,  but  in  def- 
erence to  the  established  doctrines  governing 
courta  of  equity  in  giving  relief  to  moee  who 
seek  the  enforcement  of  antiquated  demands. 
Hepbum'i  Cate,  8  Bland,  Ch.,  95;  Baiekim  t,  [a 
Chapman,  26 Md.,88;irete»iv.  BagerOoKn Bk., 
37  Id.,  61;  Bgeiter  v.  Brewer.  Id..  288;  Franer 
V.  OOtton,  86  Id.,  298. 

For  the  reasons  given,  we  are  of  opinion  that 
the  court  below  properly  sustained  ue  demnr- 
rer^and  dismissed  the  biU  for  want  of  equiQ'. 

The  decree  ii  iMrmed. 
Trueoopy.    Test; 

James  H.  HoKenuey,  da-k,  Sup.  Court,  U.  8. 

Ctted-U  N,  W,  Bep.,  Bsa. 


TBOJIAB  RUSSELL,  CoUeclor  of 
Piff.  in  Brr., 

ROBERT  B.  WILLIAMS,  Jr.,  et  al..  Part- 
ners, under  the  Finn  Name  of  WnxuiiB  Sb 

(Bee  S.  C,  1«  Otto,  «S4a.) 

Dutg  Act— general  eommereial  ifgulation. 

1.  lie  Oatoms  Act  of  1810.  U  Stat,  at  L.,  E8^ 
enacted  that,  In  lieu  of  Uiedutfesthen  Imposed  by- 
law, certain  ilutjea  speoUled  should  thereafter  be 
Imposed  on  certain  enumerated  artloleB.  Held,  that 
thueDOOtinentdld  not  have  the  eSeot  to  lepral,  as 
to  such  articles,  the  provlalons  of  the  Act  ofUn,  18 
Stat,  at  L.,  403,  wbioS  declared  that  tbew  should  be 
paid  on  all  anods  produoed  In  coantrla  er-*  ~'  "■- 
,■ .  <.._j  iT__l  -fiien  In, .— ■  • 

, enoourage'dlnot  ImportatlOQ 

m  oountriee  east  of  the  cape,  as  well  as  to  beno- 
\merlCBn  shIpplnB,  and  was  appllGat>le  without: 
BTd  to  the  regiilar  dutlea  Imposed  tor  purpoecs 

-.  --ovenue,  and  even  where  the  artlcks  were  otbaw 

Trtao  eotiiely  free  of  duty. 

[No.  105.1 

SubmitUd  Nov.  IS,  I88S.  Ikeid^a>ee.  18,  ISSi. 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  case  la  stated  bv  the  court. 
Mr.  SMonel  F.  Phillip*,  SoUdtor-Oen.., 


a  t>r  Mr.  JtoWee  Baant^T. 


e.oog 


108  U.  t 

;;Tc 


RcsBELLT.  Whjjahb. 


lUiliaa  actloii  bron^itfor  theiecoreiyof 
ten  ■flcgod  to  have  been  illegally  imposed. 
If]      Th  bOowing  is  the  agreed  statement  of  facts, 
MbrMoaccBMJT  to  nnderatand  thecase. 

He  jUntitta,  in  Febnuur  and  A|irU,  1871, 
hvoned  ttuo  tbe  Port  of  Boston  from  Liver- 
iM  HB  fMdkagcfl  of  tea,  and  entered  the  aame 
b  wwtooac  under  bon>cL     At  various  subec- 

rtf  dMOi,  tlM  idaUntlfl  withdrew  these  teas 
anmnjcion.  Itteae  teas  were  produced 
h  (Vaa.  llw  defendant  asKued  and  plaint- 
lb  jsid  to  tbe  defendant  as  Collector  ol  Cus- 
km$,  iuiMM  tbeiWMk  at  tbe  nite  of  flfieen  cents 
fr  pooad,  and  in  additioa  a  dutj  of  10  per 
<M  timlm<em,  paying  tbe  latter  amomit  uodei 
■MK  Tb«  defendant  aasemed  and  exacted  the 
Mr  of  ftttem  centa  per  pound  under  the  pro- 
lyMofaection  SI  of  tbe  Act  of  July  14, 1870, 
H  SM.  u  L. .  SM.wliich  prorides  that  after  the 
Ba^oT  Decenkber,  1870,  in  lieu  of  the  duties 
M«  b»pn—H  by  lair  on  liie  articles  hereinafter 
^ncnted  or  jHovided  for,  imported  from  for- 
dp  coaaaiea,  tl»eve  ahall  be  levied,  collected 
■dpM  (he  fcAowing  duties  and  rates  of  duties, 
fta  ta  to  ^T,  on  teaa  of  all  kinds,  fifteen  cents 
Ff  pood,  ^nte  defendant  assessed  and  exacted 
b  -"''*'— -^  duty  of  10  per  cent  ad  talorem 
■te  ite  proTWon  of  section  6  of  tbe  Act  of 
laiht,  U6S,  13  Stat,  at  L.,  491,  which  pro- 
Tldsiitet  "  Tbete  sball  be  hereafter  collected 
«d  ^U  on  all  goods,  wares  and  merchandlae 
«( te  puwth  or  fwoduce  of  countries  (east)  of 
ftc  C^e  0*  Ooaid  Wopei  (except  nw  cotton  and 
KB  dk  M  leded  fiom  tbe  cocoon,  or  not  fur- 
kr  sdvvwed  Iban  tram,  thrown,  or  organsine) 
vfeH  tepocted  f  ram  placeswest  of  theCapeof 
'■— ^  "  — -■.  a  duty  M  ten  per  txsAadvdorem, 


n  plaaa  ol  tluir  growth  or  produclioD.' 

the  dicntt  court  gave  Judgment  fur  uic 
fWsttS,  aad  Ibe  caae  is  brought  here  bv  writ 
i£  ecrar.  Tte  sole  question  is,  whether  tlie  ad- 
f  1i  aal  duty  of  10  per  oent  ad  tatortm  was  or 
WW  aoi  tawfidlj  exacted  ;  and  thla  depends  on 
!ftr  HI sKliMi  wbetber  tbe  provision  of  the  Act 
H  I^S.  Inr  Ibe  payment  of  10  per  cent  on  goods 
Mi^and  ia  ooamriea  east  of  the  C^M  of  Good 
»9B  «h^  Imposled  from  place*  west  of  the 
fa^.  wi«  a  gcaeral  commercial  r^nlation  for 

tkr  la n I  ot  direct  trade  with  those 

•M^Bte.  as  well  as  for  tbe  beneflt  of  Ameri- 
ca iMniiaS- <**'>'''>'' I*  *■■ '»'''><1^  "'■"'P'? 
w  aa  jaewast  o(  dutlea  for  purposes  of  revenue. 
H  tbe  fmcr.  It  wonld  be  iDdependent  of  the 
Ak^  hapnwd  on  the  articles,  and  would  not 
to  w^alui  by  a  modiflcation  of  them  ;  if  the 
^Bk— .  Ibe  Mob  mlrht  be  different  We  are  of 
■^^«  thu  tl  WW  IniencM  as  a  genentl  regu- 
'^tmm 't  eammtm.  TheoMectof  tbe  lawwas 
\-  tamm  dbect  hapoetartop  from  countries  east 
•f  A*  Cafe,  wliboat  regaid  to  tbe  amount  of 
fill  Mpaarf  oe  the  artMa  imported.  These 
«cke  fee  man.  or  mlgbt  be  less,  or  mlglit  be 
at^mf:  m,  tte  10  percent  atfeoJoren  was  to 
^  9Md  If  ac  artkfaa  wcte  imported  fnHD  places 
•«a  ti  the  Cbpe.  TUs  would  inddentallr  ben- 
ss  that  iwiDclpelly  em- 
ie;  wbcTMi,  bnporlatlon 

aropeenpotts.  and  thence 

would  genenOjbe  made  In  for- 


—  «<  the  C>ya.  This 


The  Bucceadve  enactments 


eace  since  1861. 
were  as  follows: 

(Stat  August  S,  1B6I,  ch.  4S,  sec.  8):  "  That 
all  articles,  goods,  wares  and  merchandise  im- 
ported from  Deyond  the  Cape  of  Qood  Hope  in 
foreign  vessels,  not  entitled  by  reciprocal  trea- 
ties to  be  exempt  from  discrimiQatinK  duties, 
tonnage  and  other  charges,  and  oil  outer  arti- 
cles, gooda,wares  and  merchandise  not  imported 
dir«^  from  the  place  of  their  growth  or  produc- 
tion, or  in  foreign  vessels,  entitled  by  recipro- 
cal treaties  to  be  exempt  from  discnminating 
dudes,  tonnage  and  ottier  charges,  shall  be  sub- 
ject to  pay,  in  addition  to  the  duties  imposed 
by  this  Act,  l«n  per  centum  ad  wiortm;  Pro- 
tided,  That  this  rule  shall  not  apply  to  goods, 
wares  and  merchandise  imported  from  beyond 
the  Cape  of  Qood  Hope  in  American  vessels." 
laStat.  at  L.,  392. 

{Stat.  July  14,  1868.  ch.  168,  sec.  14):  "  That, 
from  and  after  the  day  and  year  aforewid,  there 
shall  be  levied,  collected  and  paid  on  all  goods, 
wares  and  merchandise  of  the  growth  orpro- 
duce  of  countries  beyond  the  Cape  of  Qood 
Hope,  when  imported  from  places  this  side  ol 
the  Cape  of  Good  Hope,  a  du^  of  ten  per  cent 
ad  talorem,  and  in  addition  to  the  duties  im- 
posed on  any  such  articles  when  imported  di- 


«  of  their  growth 

^,,657. 

I,  ch.  77.  aec.  3  [13 
xempted  from  the 
o  and  raw  silk  as 


rectly  from  the  place  or  plac 
or  production."    13  Stat,  at 

lie  Act  of  March  8,  186E 
Stat,  at  L.,  742],  simply  e 
opeiBilon  of  tbe  law,  cotto 
reeled  from  the  cocoon. 

The  18th  section  of  the  new  Tarlif  Act  of 
June  80,  1B64,  ch.  171  [IS  Stat,  at  L.,  SIC],  re- 
pealed and  r»«nacted  tbe  Cape  Law  of  18C3, 
only  changing  the  words  "  beyond  the  C^pe  " 
to  "east  of  flie  Capr  "  and  the  words  "this 
side"  to  "west." 

The  Act  of  March  8.  186S.  ch.  80,  sec.  6, 
which  is  the  law  now  under  consideration,  la 
set  out  in  the  statement  of  facts.  Thia  statute 
remained  in  force  until  supplied  by  the  8d  sec- 
tion of  the  Tariff  Act  of  1B72,  which  was  couched 
in  the  same  terms  (only  adding  wool  to  the  ex- 
cepted articles),  and  is  still  in  force. 

It  will  be  observed  that  the  first  til  theee  taws 
(that  passed  in  1861)  imposed  the  additional  10 
percent  m/ni^rem  on  goods  imported  in  for- 
eign vessels  from  beyond  the  Cape,  unless  they 
were  exempt  from  cuscriminating  duties  by  ro- 
ciprocal  treaty,  and  goods  imported  in  Ameri- 
can ships  were  ex  iitSuitria  exempted  from  the 
burden.  But  it  la  obvious  that  this  law  would 
have  failed  to  reach  the  object  intended,  since 
it  would  have  been  a  dead  letter  in  all  cases 
where  we  had  reciprocal  treaties  with  other  Na- 
tions, placing  their  ships  on  an  equality  wiib 
our  own.  Tne  next  enactment,  therefore,  left 
out  the  reference  to  foreign  ships  and  propound- 
ed the  regulation  in  the  form  which  has  ever 
sLoce  been  substantially  followed.  It  imposed 
the  addidonal  10  per  cent  ad  tuhrem  on  the  prod- 
ucts of  countries  beyond  or  east  of  tbe  Cape 
of  Qcod  Hope,  when  imported  from  places  this 
side,  or  west  of.  the  Cape.  By  this  means  the 
direct  trade  was  distinctly  favored  and,  with- 
out expressly  makti^  any  discrimination  be- 
tween dom^c  and  forei/m  vcsmIs,  thedcsired 
encouragement  in  favor  of  the  former  was  sub- 
stantially attained. 

also  be  observed  that  tbe  proTi^oo  was 
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BuccewiTel;  renewed  in  tbe  different  cmloma 
laws  without  regard  to  the  modi4catioiu  made 
Id  the  duUea  thenuelTea,  or  the  changes  made 
In  the  free  list. 

It  was  very  early  coniended  by  importers  that 
the  law  was  cot  mtended  to  affect  goods  which 
were  on  the  tree  list,  and  exempt  from  an;  dutv; 
a  position  somewhat  plausible  from  the  woras 
of  the  law,  which  were  these;  "A  duty  of  10 
per  cent  ad  valorem,  in  addiiion  to  the  duties 
now  imposed  on  any  such  articles."  It  was 
argued  tnat  the  10  per  cent  could  notbeaaidto 
be  "in  addition  to  the  duties  now  imposed." 
where  no  duties  were  imposed.  But  suet  a  con- 
struction would  evidently  bare  defeated  the 
purpose  of  llie  low;  and  Bccordinrfy,  it  was  de- 
cided by  tbifl  court  in  the  case  of  HadJen  v,  Cai- 
lecUir,  5  Wall, ,  107  [72  U.  8.,  XVIII. ,  518],  that 
the  Act  of  1863  {which  was  then  under  consid- 
eration) did  apply  to  goods  which  at  the  dat«  of 
the  Act  were  dutv  free,  as  well  as  to  those  which 
were  subject  to  uitty.  Ileliance  whs  placed  in 
that  case,  it  is  true,  on  the  literal  pbraseologj' 
of  the  law;  hut  the  judgment  of  the  court  was 
ill  conformity  with  the  clear  intent  of  the  Leg- 
islature, as  we  have  supposed  it  to  be. 

The  same  conclusion  was  come  to  In  the  case 
of  Starnet  v.  Collector,  12  Wall.,  19  [79  U.  S., 
XX.,  WH],  in  expounding  the  Act  of  1665,  the 
oncnowlieforeus.  The  coiirt.spcakin^  through 
Mr.  Juttice  Clifford,  referred  to  the  evident  pur- 
pose of  Congress,  not  only  to  augment  the  rev- 
enue, but  to  make  a  discrimination  "inf'.vorof 
tbe  direct  trade."    Pp.  28,  27. 

In  conformity  with  tbo  principle  of  these  de- 
cisions, we  are  of  opinion  that  the  law  in  ques- 
-  -n  force  in  reference  '"  ""  — """ 


not  expressly  exempted  from  its  provisions, 
whether  dutiable  or  free,  and  whether  new 
duties  imposed  are  declared  to  be  in  lieu  of  all 
other  duties  or  not.  Such  a  declaration  is  a 
mere  formula  to  indicate  that  the  duties  newly 
imposed  are  to  take  the  place  of  and  supersede 
the  previous  duties  specially  imposed  in  the  tar- 
iff schedules,  and  not  to  abrogate  any  general 
commercial  regulations  not  expre^y  men- 
tioned. The  duties  on  tea  have  been  several 
timea  changed  since  1861;but,  inourview.lhese 
changes  havconly  had  reference  to  the ordiaary 
duties  imposed  for  tbe  purposes  of  revenue  only, 
and  not  lothestandingregulationwbich  wearc 
considering.  In  1861,  the  regular  duty  on  tea 
was  fixed  at  fifteen  cents  per  pound;  iu  1864,  at 
twenty-flve  cenU;  in  1870,  at  fifteen  cents;  and 
In  1873  it  was  placed  with  coffee  on  the  free  list. 
In  1861,  1864  and  1870,  the  duty  was  fixed  in 
the  general  tariff  laws  of  those  years  respective- 
ly; the  first  two  of  which  also  contain  the  Cape 
clause  discriminaiinB  in  favor  of  direct  importa- 
tion. Tbe  Tariff  Act  of  1870  did  not  re-enact 
this  clause,  but  neither  was  it  repealed;  it  re- 
mained in  force  as  enacted  in  1666,  until  re-en- 
acted in  the  general  Tariff  Act  of  1B72.  We 
do  not  think  ttiat  it  was  necessary  to  re-enact  it 
in  1870,  in  order  to  make  it  operative  upon 
Ihoee  imports  within  its  scope,  the  duties  on 
which  were  revised  by  that  Act  The  object 
of  tbat  revision  was  to  rea^ust  tbe  regular 
schedule  of  duties  not  to  Interfere  with  tbe  Cape 
Rule  as  a  r^ulation  of  commerce,  or  any  other 
general  regulation  not  expressly  mentioned  or 
referred  to  iu  the  Act,  and  not  npugnant  to  its 
provisions.  Both  laws  could  lUiid  togetlier 
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without  repugnancy.  Tbe  Cape  Rule  contained 
in  the  Act  of  166S  could  only  be  r^arded  as  re- 
pealed by  implication,  if  repealed  at  all ;  and, 
considermg  tbe  object  and  purpose  of  tbe  rule, 
such  an  implication  was  not  neoeeaarily  involv- 
ed in  tbe  Act  of  1870  and,  tlieref(«e,  will  not 
be  inferred. 

It  is  urged, however,  that  tbecaseof  Oautier 
T.  Artiiw,  104  U.  S.,  345  [XXVI.,  773], decides 
adversely  to  tbe  view  now  erore^ed.  But  en 
examination  of  that  case  will  show  that  the 
principle  of  construction  which  we  have  sug- 
gested was  approved  in  the  opinion  of  the  court. 
That  was  the  case  of  plumbago  imported  in  a 
French  vessel  direct  from  Ceylon  in  1878.  The 
Act  of  June  6,  1872  [17  £tat.  at  L,,  280],  had 
exenipicd  plumbago  from  all  duty,  but  tbe  ITtb 
section  of  the  Act  of  1864  had  imposed  a  dig- 
criminating  duty  of  10  per  cent  ad  valorem,  in 
addition  to  the  duties  miposed  by  law  on  oil 
mods  imported  in  foreign  vessels,  except  where 
by  treaty  such  vessels  were  entitled  to  the  some 
privileges  as  American  vessels.  The  court  in- 
timated that  if  the  Act  of  1873  bad  done  nothing 
more  than  to  exempt  the  article  from  duty,  the 
Act  of  1864  would  still  be  operative.  The  court, 
in  its  opinion,  says:  "A  construction  of  the  sec- 
lion,  in  harmony  with  this  view,  is  not  an  un- 
reasonable one.  Inouriud^ent  it  best  carries 
out  the  purposes  of  the  Actimposing  a  discrim- 
ination: ana  it  conforms  to  the  construction 
which  this  court,  in  Hodden  v.  Collector,  report- 
ed in  the  5th  of  Wallace,  gave  to  the  succeed- 
ing section  of  the  same  Act."  The  opinion 
then  goes  on  to  notice  that  the  Act  of  1872  docs 
contain  something  more;  that  tbe  general  repeal- 
ing clause  repeals  all  Acts  and  ports  of  Acts  in- 
consistent with  its  provisions,  excepting  certain 
other  Acts,  among  which  tbe  discriminating  sec- 
tion of  the  Act  of  1864  is  not  mentioned  :  and 
the  opinion  adds:  "Both  from  the  general  lan- 
guage of  tbe  repealing  clause  and  theenumera- 
of  the  provisions  of  Acts  excepted  from  it, 
ire  forced  to  conclude  that  it  was  the  intcD- 
of  Congress  to  put  an  end,  so  far  as  the  free 
in  the  6th  section  of  the  Act  of  1672  is  con- 
cerned, to  the  operation  of  the  discriminating 
Act  of  1864."  It  is  only  necessary  to  observe 
that  the  Act  of  July  11, 1870  [16  Stat,  at  L. ,  264], 
on  which  the  defendants  in  error  rely  in  resp^t 
to  the  duty  on  teas,  contained  no  such  repealing 
clause.  We  do  not  sec,  therefore,  that  Che  case 
of  OauUerv.  ArViur,  contravenes  the  concdu- 
ston  to  which  we  have  cotue. 

Tlie  judgment  of  Ote  Circuit  Court  mun  ht  re- 
certed  and  Vie  caiue  remanded,  with  direction*  to 
avard  a  nevs  trial. 

Tnieoopy.   Teat: 

James  H.  MoKomer.  Cleik,  Sup.  Onirt,  IT.  8. 


JUIJUSN.  ST.  CLAIRBTAL.,PIjfi.in£>r., 
WILLIAM  M.  COX. 

(Sees.  C  M  Otto,  SGMeO.) 
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when  ^Kj  karp  inaen  ruailcreil  upon  penuDBl  dU- 

u«a(  Wmi  CiIj f  tlHMe  vmpowered  10  receive 

>  tor  Mid,  cr  upon  bis  n>luDtary  appeanuice. 

■^  ---— —  mppBtB,  In  all  lu  furoe,  tu  pereoDol 

e  coura  BiralnK  (oielkn  curpora- 

-        I  on  tbelr  sffebti  In  other 

Id  ttelpbcm  of  Ibdr  88«acy , 

taem  on  tbmn,  U  the  Mirvloe 

Bk  afcntt  ■■  mar  be  proper);  deemed  rcp- 

■  of  tte  fondcn  ooiporaUon. 

— '-Bof  aoopr  oflbewrit-uaiuniiiioiui, 

~  I  fofvftn  oorponoon,  k  001  mffi- 
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aOae  It  mnieaiv  I: 
1*  efiKBoed  Id  buil 
be  appointed  to  bc 


■v  nurod  tMt  the  odrponi 
MB  M  tta  e^HB,  and  t£e  ■« 

<  The  tiBD^Mttoo  of  buBtiMai  by  a  oorporatinn  In 
ar  tm^K^mfftmrtag.  ■  cartllkate  ot wrrvlcc  by  ifac 
>»uw  oMoar  on  ■  peiwn  who  Ig  ttn  ajreot  (here,  to 
■iJ  ■  ■■  ^*ata  foot  evidence  thai  ibeaoentrepre- 
v*«i4  tbc  miiaiir  in  the  buBlneiH.  But  tbe  cnrpo- 
-ava  HkT.  vtMd  the  ncord  to  ulTored  hb  ci-Idtnce 

3  aatfkor  MXe,  itiov  thai  the  agpnt  Rood  In  no 
K^  ii.Mi»«nftiTe  character  to  tbe  oompany  as 
>•—:  JiMttr  ifae  aerrloe  of  the  mlt  on  Mm. 
[So.  71. 

-.  ttibrf  S^.  7,  ISSS.     DecvledJJee.  IS,  ISSf. 


]  DUtTJct  of  Micbixan. 
Tb  litamj  td  tbe  cue  and  a  aUtement  ol 
tf  ben  nVMU  In  ttie  opbiion  of  the  court. 
Mr.  C.  A  V«U«r,  for  pUlntifb  in  ei 
J^n.  Omm  H.   DieUnMm,  H 


1  delirered  the  opiukiD  of 


_    __  _^ ._  ,.,  _.,  .earing date  od  tbe  __ 

f  4b(v*.  IVTS,  and  payable  five  moatb«  kfter 
^  lu  tke  ordeT  of  tbe  Winlbrop  Mining  Com- 
■vsT  a  tte  Gemun  Nuional  fiuik,  in  Chic*- 
r  nh  Biereai  at  tbe  me  ol  7  percent  per an- 

T  thr  arilna  tbe  defendants  wt  up  vsrious 
v^isv*  nd.  among  others,  Ribabuiti&llytbete: 
^^  i^r  njMriderstlon  of  tbe  notes  bad  failed; 
b^  t»eT  -wm  given  with  two  others  of  like 
■wj-  an)  amHint  to  tbe  Winthrop  SltnlngCom- 
VTT  ^fwprmaioo  created  under  the  lawsof  lUi- 
1  •  ;x  part  |Mj  iBcut  for  ore  u>d  other  propertj 
■  a.  >i  ttoe  datnilaot*  npon  a  repreaetitsiioD  as 
L  ••  fvMtfiajr.vhlclipnnedUibelncorTeclitbat 
V*  aDUiiku  of  tbe  quantity  sold  was  ever  de- 
f'm*4,  aad  tlial  the  value  of  tbe  deflclencj  ei- 

^  ^■Miaoenentof  tbeactioo.  andbeforethe 
7wi<tr  of  t^  BMa  ID  the  plointilT,  the  Wed- 
irt  JOaiaf  Ompany  was  indebted  to  Ibede- 
•'^amn  la   a  large  *um,  tic.;  $10,000,  upon  a 

■  —  irvnd  by  ibem  in  tlie  Circuit 

t  Cbonty,  in  the  State  of 


I.  aad  itet  the  notes  wete  tranrferred 
k  u»  aAar  tfarir  inatarfiy  and  dishonor,  and 
Aw  bc  had  MMk*  of  the  deftnaea  lo  them. 

■JB  *•  Vial,  evidence  was  given  t^  the  de- 
ha^^  k^dkc  lo  show  UmI  the  plauitift  wu 
"  -  "toftbenotesforvahie.  A 
lent  was  also  pro- 
D  evidence,  but  on 
ha  tkfi^m  th«  li  had  not  been  shown  that 
'  lateod  Jnriadlctiim  of  tbe  parties 
iad  to  Iheexchialoaanexcep- 
The  iarj  found  for  him  for 


tbe  full  amount  claimed,  and  judgment  having 
been  entered  thereon,  Uie  d^endants  brought 
the  cnse  here  for  review.  The  ruling  of  the 
court  below  in  excluding  the  record  conaiitutes 
the  only  error  assigned. 

The  judgment  of  the  Circuit  Ckiurt  in  Michi- 
gan was  rendered  In  an  action  commenced  by 
attachment.  If  the  plaintiffs  in  that  action  wete, 
at  its  commencement,  residents  of  the  Blate,  of 
which  some  doubt  la  expressed  by  counsel,  the 
Jurisdiction  of  the  court,  under  ihe  writ,  todis- 
pose  of  the  property  attached  cannot  be  doubted, 
BO  far  as  was  ncctssary  lo  antiafy  their  demand. 
No  Question  was  raised  as  to  the  validity  of 
the  Judgment  lo  that  eilent.  The  objectloo 
to'  it  was  as  evidence  that  the  amount  n^ndered 
was  an  existing  obligation  or  debt  against 
the  company.  U  tbe  court  had  not  acquired 
Ju.isdiction  over  the  company,  the  Judgment 
eatablished  nothing  as  to  its  liability,  beyond 
the  amount  which  the  proceeds  of  the  property 
discharged.  There  was  no  appearance  of  tu 
company  in  the  action,  and  judgment  against 
it  was  rendered  for  $6,450  by  default.  The 
officer,  to  whom  the  writ  of  attachment  was  is- 
sued, returned  that,  by  virtue  of  It,  he  bad 
seized  and  attached  certain  Boecilied  personal 
property  of  the  defendant,  and  had  also  served 
a  copy  of  the  writ,  with  acopy  of  the  inventory 
of  the  property  attached,  on  ue  defendant,  "By 
delivering  the  same  to  Henry- J.  Colwell,  Esq., 
agent  of  ue  said  Winthrop  Mining  Company, 


or  other  officer  by  whom  It  is  to  be  served,  dtall 
direct  him  to  attach  the  property  of  the  defend- 
ant, and  to  summon  him  if  ae  be  found  within 
the  county,  and  also  to  serve  on  him  «  copy  of 
the  attachment  and  of  the  invenloiy  of  the  prop- 
erty attached.  They  also  declare  that  where  n 
copy  of  tbe  writ  of  attachment  ha*  been  person- 
ally served  on  the  defendant,  the  same  proceed- 
ings may  be  had  thereon  in  tbe  «ult  in  all  re- 
spects as  upon  the  return  of  an  original  writof 
Bummona  personally  served,  where  suit  is  com- 
menced by  such  summons.  2  Comp.  Laws, 
1871,  sees.  6807.  0418. 

They  alap  provide,  in  the  chaipUit  regulating 
proceedings  oy  and  agaizist  corporations,  that 


Intl 

be  commenced  against  Individuals;  and  suco. 
writ  or  a  copy  of  such  declaration,  in  any  suit 
against  a  corporation,  may  be  served  on  the  pre- 
siding ofScer,  the  cashier,  the  secretair  or  th» 
treasurer  thereof;  or.  If  there  be  no  sucn  officer, 
or  none  can  be  found,  such  service  may  be  tnado 
on  such  other  officer  or  member  of  such  corpo- 
radon,  or  in  such  other  manner  as  the  court  In 
which  such  suit  Is  brought  may  direct; "and 
that  "In  suits  commenced  by  attachment  in 
favor  of  a  resident  of  this  State  against  any  cor- 
porsllon  created  by  or  under  the  laws  at  any 
other  Stale,  government,  or  country,  if  a  copy 
of  such  attachment,  and  of  the  inventory  of 
property  attached,  shall  have  been  personally 
served  on  any  officer,  member,  clerk,  or  agent 
of  such  corporation  within  this  Slate,  the  same 
proceedings  shall  be  thereupon  bad,  and  with 
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like  effect,  as  In  case  of  an  attachmrait  agalnat 
a  Dsturalperson.nhlcbshaUliave  been  returned 
served  In  like  manner  upon  the  defendant. "  3 
Comp.  Laws,  1871.  sees.  0644,  6050. 

The  courts  of  the  United  States  only  regard 
judgments  of  ihe  slate  courts  establishing  per- 
sonal demands  as  liaving  validity  or  as  Import- 
ing verity  where  they  liave  been  rendered  upon 
pciBonal  citation  of  the  party,  or,  what  la  the 
same  thing,  of  those  empowered  to  receive  proc- 
ess for  him,  or  upon  his  voluntary  appearance. 

In  Pennoger  v.  Neff  we  had  occasion  to  con- 
sider at  length  the  manner  in  which  state  courts 
can  acquire  Jurisdiction  to  render  a  personal 
judgment  against  non-residents,  which  would 
be  received  as  evidence  la  the  Federal  courts;' 
and  we  held  that  personal  service  of  citation  on 
the  party  or  his  voluntary  appeaisnoe  was, 
with  some  exceptlona,  essen^  to  the  jurisdic- 
tion of  the  court.  The  exceptions  t^ted  to 
those  cases  where  proceedings  are  taken  in  a 
State  to  determine  the  ttatju  of  one  of  its  citi- 
zens lowu^  a  non-resident,  or  where  a  party 
lias  agreed  tu  accept  a  notification  to  others  or 
aervlce  on  them  as  citation  to  faimaelf .  95  U.  **.  - 
714  f XXI v..  6651, 

The  doctrine  of  that  case  applies,  in  all  its 
force,  to  personal  judgments  of  state  courts 
against  foreign  corporations.  The  courts  ren- 
dering them  must  have  acquired  jurisdiction 
over  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  part^  be  a  corporation 
or  a  natural  person.  There  is  only  this  differ- 
ence: a  corporation  being  an  artificial  being  can 
act  only  through  agents,  and  only  throu^  uiem 
can  be  reached,  ana  process  mast,  therefore,  be 
served  upon  them.  IntheSiaCe  wbereacorpora- 
tion  la  formed,  It  is  not  difficult  to  ascertain  who 
are  authorized  to  represent  and  act  for  It.  Its 
charter  or  the  statutes  of  the  Slate  will  indicate 
in  whose  hands  the  control  and  management  of 
ilaaflalrs  are  placed.  Directors  are  readily  found, 
■a  also  the  officers  appointed  by  them  to  man- 
T3B4]  age  Its  business.  But  the  moment  the  botind- 
ary  of  die  State  la  passed,  difBculties  arise;  it  l° 
not  so  easv  to  determine  who  represent  the  cor 
poraCioo  there  and  under  what  circumstances 
lervice  on  them  vrill  bind  It. 

Formerly  it  was  held  that  a  foreign  corpora- 
tion could  not  be  sued  in  an  action  for  the  re- 
covery of  a  personal  demand  outside  of  the  State 
by  which  It  was  chartered.  The  principle  that 
a  corporation  must  dwell  In  the  place  of  Its 
creation,  and  cannot,  as  said  by  Chief  JusHce 
Taney,  migrate  to  another  sovereignty,  coupled 
with  the  doctrine  that  an  officer  of  the  corpo- 
ration does  not  carry  bis  functions  with  him 
when  he  leaves  hia  State,  prevented  the  n 
tenance  of  personal  actions  against  it.  There 
was  no  mode  of  compelling  its  appearance 
the  foreign  Jurisdiction.  Iiegal  proceedings 
there  against  it  were,  therefore,  necessarily  con- 
fined lo  the  disposition  of  such  property  be- 
longing to  it  as  could  be  there  found;  and  '~ 
auuonze  them  lemslation  was  necessary. 

In  Af  OtMan  v.  MiddkUncn  Mfg.  Co.,  decided 
in  1819,  the  Supreme  Court  of  New  York,  in 
■conBldering  the  question  whether  the  law  of 
that  Stale  authorized  an  attachment  against  the 
property  of  a  foreign  corporation,  expressed  the 
opinion  that  a  foreign  corporation  could  not  be 
aued  in  tiie  State,  and  eave  as  a  reason  that  the 
process  muat  be  served  on  the  head  or  princl- 
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pal  officer  within  the  jmisdiction  of  the  sover- 
eign^ where  the  artificial  body  existed;  obaerv- 
iiig  that,if  the  president  of  a  bonk  went  to  New 
York  from  another  State  he  would  not  repre- 
sent the  corporation  there;  and  that  "His  func- 
tions and  bis  character  would  not  accompany 
him  when  he  moved  beyond  the  jurisdiction  of 
the  government  under  whose  laws  be  derived 
this  character."  16  Johns.,  6.  The  opinion 
thus  eipressed  waa  not,  perhaps,  necessary  to 
the  decision  of  the  case;but,  nevertheless,  it  has 
been  accepted  aacorrectly  slating  the  law.  It  waa 
cited  with  approval  by  the  Supreme  Court  of 
Maaaachusetts,  in  1834,  In  I^ckttam  v.  North 
Parith  inEanerhUl,  the  court  adding  that  all 
foreign  corporations  were  without  the  jurisdic- 
tion of  the  process  of  the  courts  of  the  Com- 
monwealth. 16  Pick.,  286.  Similar  egres- 
sions of  opinion  are  founJd  in  numerous  decla 
Ions,  accompanied  sometimes  with  suggestions 
that  the  doctrine  might  be  otherwise  If  the  for- 
eign corporation  sent  its  officer  to  reside  in  the 
Stat«,  and  transact  business  there  on  its  account. 
LHAqi  V.  Bodgdon,  9  N.  H„  897;  Moulin  v.  Int. 
&.,4Zab.  (N.  J.j.  338. 

This  doctrine  of  the  exemption  of  a  corpora      I 
tlon  from  suit  in  a  State  other  than   that  of  ita 
creation,  was  the  cause  of  much  inconvenience 
and  often  of  manifest  injustice.     The  great  in- 
crease in  the  number  of  corporations  of  late 
years,  and  thelmmeuseestent  of  their  buslneaa, 
only  made  this  InconvenieDce  and    injustice 
more  frequent  and  marked.     Corporations  now 
enter  into  all  theindustriesofthecountry.  The 
business  of  banking,  mining,  manufaciurinK', 
transportation  and  Insurance  is  almost  entirely  ' 
carried  on  by  them,  and  a  large  portion  of  the 
wealth  of  the  country  Is  In  their  hands.    Incor- 
porated under  the  laws  of  one  State,  they  carry  ' 
on  themostextenslveoi^eratlons  in  other  States.   ' 
To  meet  and  obviate  this  inconvenience  and  iD- 
juBtice,  the  Legislatures  of  several  Stales  inter- 
posed and  provided  for  service  of  process  on  of- 
ficers and  agents  of  foreign  corporations  doioe 
business  therein.    WhiM  the  theoretical  and  . 
legal  view,  that  the  domlcil  of  a  corporation  ia  : 
only  in  the  State  where  It  is  created,  waa  ad-  . 
milled,  It  was  perceived  that  when  a  foreign 
corporation  sent  Its  officers  and  agents  into 
other  Slates  and  opened  offices  and  carried  on 
ita  business  there,  it  was,  in  effect,  as  much  rep- 
resented by  them  there  as  in  the  State  of  its 
creation.    As  it  waa  protected  by  the  laws  of 
thoee  States,  allowed  to  cany  on  its  busluesB 
within  their  borders  and  to  sue  In  tbeir  courts. 
It  seemed  only  right  that  it  ahould  be  held 
res[>onBible  in  those  courts  to  obligations  and 
liabilities  there  incurred. 

All  there  is  In  the  legal  residence  of  a  corpo- 
ration  In  the  State  of  its  creation,  consists  in  the 
fact  that  by  its  laws  the  corporators  are  asso- 
ciated together  and  allowed  to  exercise  as  a 
body  cerUln  functions,  with  a  ri^t  of  Buccea- 
sioD  In  ita  members.  Its  officers  and  agents  con- 
stitute all  that  is  visible  of  Ita  existence;  and 
they  may  be  authorized  to  act  for  it  without  as 
wen  OS  within  the  State.  There  would  bckii, 
therefore,  to  he  no  sound  reason  why,  to  tbe 
extent  of  thdr  agency,  ther  should  not  be  equAl- 
It  deemed  to  represent  it,  m  the  States  for  which 
they  are  respectively  ajHwinted,  when  it  ia 
called  to  legal  respoDdbUity  for  their  trMimc- 
tloos. 


St.  Claib  t.  Cox. 
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a  ai  one  State  cannot  do  busl- 
BM  ia  lanhrr  State  without  the  tatter's  con- 
r  inndied,  and  that  consent  maj 
d  wnb  such  conditiotis  as  it  may 
_o  impoaeL  As  aaid  by  this  court 
>£«'a».  T.  FVemeA,  "These  conditions  must 
k  taaad  valid  and  effectual  by  other  Stales 
Ml  lij  Oris  coon,  pTOiided  they  are  not  repug- 
aH  la  the  Coostitution  or  laws  of  the  United 
MM  BViaeaBaistentwith  those  rules  of  public 
ka  aWeh  secore  the  Jurisdiction  and  author- 
o  rf  c*-^  Btate  from  .encroachment  by  oil 
^hoK  wlkatpriocipleof  natural  Justice  which 
'oD  without  opportunity  for 
.407  [59  U.  8„XV.,4B^; 

nt  Sue  may,  tberefore,  impoBeasaccDdi- 
aa  ipa  wUcb  a  foreign  corporation  shall  be 
yoned  lo  ih>  bastness  within  her  limits,  that 
t  ^d  tf^olale  that,  in  any  litigation  arising  out 
rf  B  T^-TTrtnM  in  the  State,  it  will  accept  as 
<^a:a  Ike  aerrice  of  [m)ce8aoD  Its  agents  or 
w.sMi  ^eriaOy  designated  ;  and  the  condition 
*^Ute«niBcnUyai  and  Just  Andsucltcoo- 
cacB  ^id  stipalatkin  may  be  implied~as  well 
■  nfRBKd.  If  B  Slate  permits  a  foreign  cor- 
paaaa  lo  do  bnsineai  within  her  limits,  and  at 
"»  ^^  tbae  pn»*lika  that  in  suits  against  it 
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y  do  budneas  in  the  Slate  are  to 
It  tofuch  condition  OS  fully  as 
'  — dally  authorized  their 
«  of  the  process.  Such 
_.  ...  ,  however,  encroach  upon 
le  of  natural  Justice  which  requires 
toil  tr  a  party  before  he  can  be 
^ad  bjr  ft.  It  most  be  reaaonablc,  and  the 
■f*r>  ranvUed  for  abould  be  onlr  upon  such 
■r«k  m  mmj  be  properly  deemed  reprcsenta- 
f^  -t  ih»  ftxcten  corpcntion.  The  decision 
*a»UMi  to  iSe  ase  of /m.  Co.\.Fnnfh,  to 
•tea  w«  hM*«  already  referred,  sustains  these 

a  permits  foreign  cor- 
'  ■  within  her  limits. 
U,  as  in  the  case  of 
I,  or  by  her  acqukscence, 
iccBgaxein  all  legitbnate  busi- 
_  ._.,  .-_Jnoa  of  her  own  creation.  Her 
*^tf  »x|acady  prorlde  for  suits  being 
laOB  I7  tkcH  ta  ber  coon*  ;  and  for  suits 
^  ^Mrfc^raa  bsiBg  famo^t  against  them  In 
^  r  -f  iimJi—  of  ibe  State.  And  in  these 
^k-ka^H  s^u  they  aotboiiie  the  serrice  of  a 
">-  ^  'te  writ  flf  anacbmrnt,  with  a  copy  of 
^  ■«iB*«i  of  lh0 prapcfty  attached,  on  "any 
*"  ^^Aar.  dark  or  agent  of  sndi  corpo- 
i^m'  wttfa  the  State,  and  give  (o  a  petaonal 
^■*  itf  a  fVfv  vt  the  Wfft  and  of  (he  Inven- 
ac«  «««  of  (heMpetMoa  the  force  aitd  effect 
^  »  One  C.  8..  Book  87. 
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of  perscuial  service  of  a  summona  on  a  defend- 
ant in  suits  commenced  by  summons. 

It  thus  seems  that  a  writ  of  foreign  attach- 
ment in  that  State  ia  made  to  serve  a  double 
purpose  :  as  a  command  to  the  officer  to  attach 
property  of  the  corporation  and  as  a  summons 
to  uie  tatter  to  appear  In  the  suit.  We  do  not, 
however,  understaud  the  laws  as  authorizing 
(be  service  of  a  copy  of  the  writ,  as  a  summons, 
upon  an  agent  of  a  foreign  corporation  unless 
the  corporation  be  engaged  In  Dusiness  in  the 
Btate,  and  the  agent  be  appointed  to  act  there. 
We  so  construe  the  words  "  agent  of  such  cor- 
poration withlu  this  State,"  Tliey  do  not  ssuc- 
tlon  service  upon  an  officer  or  ngent  of  the  cor- 
poration who  resides  in  Euiother  State,  and  ia 
only  casually  in  the  State,  and  not  charged  with 
any  business  of  the  corporation  there.  Tlie 
decision  In  iV««eU  v.  jB.  Oo.,  reported  in  19 
Mich.,  886,  supports  this  view,  although  that 
was  the  case  of  an  attempted  service  of  a  dec- 
laration as  the  commencement  of  the  suit.  The 
defendant  was  a  Canadian  corporation  owning 
and  operating  a  railroad  from  Suspension 
Bridge  in  Canada  to  the  Detroit  line  at  Windsor, 
oppoMte  Detroit,  and  carrying  passengers  in 
connection  with  the  Michiean  Central  RallrOBd 
Company,  upon  tickets  sold  by  such  companies 
respectively.  The  suit  was  commented  in 
Michigan,  (he  declaration  alleging  a  contract  by 
the  defendant  to  carry  the  plaiutifF  over  its 
road,  and  its  violation  of  the  contract  by  remov- 
ing bimfromitscarsatan  intermediate  station. 
The  declaration  was  served  upon  Joseph  Price,  -__ai 
the  treasurer  of  the  corporation,  who  waa  only  l'^"] 
casuallv  in  tbu  State.  The  corporation  appeared 
specially  to  object  to  the  Jurisdiction  of  the 
court,  and  pleaded  thai  it  was  a  foreigti  corpo- 
ration, and  had  no  place  of  business  or  agent  or 
officer  in  the  State,  or  attorney  to  receive  serv- 
ice of  legal  process,  or  to  appear  for  it  ;  and 
that  Joseph  Price  was  not  in  the  State  at  the 
time  of  service  on  him,  on  any  ofHcIal  buslnesa 
of  the  corporation.  The  plaintiff  having  de- 
murred to  this  plea,  the  court  held  the  service 
InsuHclent.  "  The  corporate  entity,"  said  the 
court,  "could,  by  no  possibility,  enter  the  State, 
and  it  could  do  nothing  more  in  that  direction 
than  to  cause  itself  to  m  represented  here  by  its 
officers  or  agents.  Such  representation  would, 
however,  necessarily  Imply  aomeihing  more 
than  the  mere  presence  Here  of  a  person  pos- 
sessing, when  in  Canada,  the  relation  to  the 
company  of  an  officer  or  agent.  To  Involve  the 
representation  of  the  company  here,  the  sup- 
posed tepresenlative  would  have  to  hold  or  en- 
Joy  In  this  State  an  actual  present  offldal  or  rep- 
resentative statu*.  He  would  be  required  to  be 
here  as  an  agent  or  officer  of  the  corporation, 
and  not  as  an  isolated  individual.  If  he  should 
drop  the  official  or  representative  character  at 
the  frontier.  If  he  should  bring  that  character  no 
further  than  the  territorial  boundary  of  thegov- 
'    whose  laws  the  corporate  body  itself 


existence.  It  could  not,  with  propriety,  be  main- 
tained that  he  continued  to  possess  such  charac- 
ter by  force  of  our  statute.  Admitting,  there- 
fore, for  the  purpose  of  this  suit,  that  m  give 
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could  only  be  m>  when  the  treasurer,  Uie  tlten 
official,  t}i£  o^eer  Own  in  a  inanner  impertoitat- 
tng  the  company,  thonldle  ecned.  3oaepii.  Price 
woa  not  here  tuthe  trtOBurerof  the  defendants. 
Be  did  not  then  represent  them.  BIh  act  In 
coming  was  not  the  act  of  thecompanj',  norwaa 
hie  remaining,  thebusiiieBSoract  of  any  besides 
himself.  He  had  no  principal  and  he  was  not 
an  agent.  Be  had  no  omdal  ttatiu  or  repre- 
sentative character  in  this  State." 

According  to  the  view  thus  expressed  by  the 
Supreme  Court  of  Uichigan,  service  upon  an 
agent  of  a  foreign  corporation  will  not  be 
deemed  sufficient  unless  he  represents  the  cor- 
poration In  the  State.  This  representation  im- 
elies  that  the  corporation  does  business,  or  has 
usiness  in  the  State,  tor  the  transaction  of 
which  It  sends  or  appoints  an  agent  there.  If 
the  agent  occupies  no  representative  character 
with  respect  to  the  business  of  the  corporation 
In  the  Slate,  a  iudgment  rendered  upon  service 
on  him  would  hardly  be  considered  In  other  tri- 
bunals as  possessing  any  probative  force.  In  a 
case  where  eimitar  serrlce  was  made  in  New 
York  upon  an  officer  of  a  corporation  of  New 
Jersey  accidentally  in  the  former  Stale,  the  Su- 
preme Court  of  New  Jereej[  said,  that  a  law  of 
another  State  which  sanctioned  such  service 
upon  an  officer  accidentally  within  its  jurisdic- 
tion, was  "so  contrary  to  natural  justice  and  to 
the  principles  of  international  law,  that  the 
courts  of  olJier  Slates  ought  not  to  stnc 
Moulin  V.  Int.  Co.,  4  Zab.  (N.  J.),  234. 

Without  considering  whether  authorizing 
service  of  a  copy  of  a  writ  of  attachment  as  a 
summons  on  some  of  the  persons  named  in  the 
statute,  a  member,  for  Instance,  of  the  foreign 
corporation,  that  is,  a  mere  stockholder,  is  no' 
a  departure  from  the  principle  of  natural  jus 
tice  mentioned  in  Lafayette  Int.  Co.  v.  French 
which  forbids  condemnation  without  citation ,  i 
is  sufficient  to  obser\-c  that  wo  are  of  opinion 
that  when  service  is  made  within  the  State  upon 
an  agent  of  a  foreign  corporation,  itiscsscntial, 
in  Older  to  support  the  jurisdiction  of  the  court 
to  render  a  personal  judgment,  that  it  shoi ' ' 
appear  somewhere  in  the  reconi,  either  in  t 
application  for  the  writ,  or  accompanying 
service,  or  In  the  pleadings  or  the  finding  of  the 
court,  that  the  coiporation  was  engaged  m  busi- 
ness In  the  State.  The  transaction  of  liusiness 
by  the  corporation  in  tlje  State,  general  or 
special,  appearing.acertificate  of  service  bytbe 
proper  olflcer  on  a  person  whoisits  agent  there 
would,  in  our  opinion,  be  sufficient  ptiomi/mcw 
evidence  that  the  agent  represented  the  com- 
pany in  tbe  business.  It  would  then  be  open, 
when  the  record  is  offered  as  evidence  in  anotbei 
State,  to  show  that  the  agent  stood  in  no  repre- 
3enlative  chatacterlo  the  company,  tbathis  du- 
ties were  limited  to  those  of  a  subordinate  em- 
ploye, or  to  a  particular  transaction,  or  that  his 
agency  had  ceased  when  the  matter  in  si ' 

In  the  record,  acopy  of  which  was  offered 
evidence  in  this  case,  there  was  nothing 
show,  so  far  as  we  can  see,  that  the  Winlfcop 
Mining  Company  was  engaged  in  business  in 
the  State  when  service  was  made  on  Colwell. 
The  return  of  the  officer,  on  which  alone  reli- 
ance was  placed  to  sustain  the  jurisdiction  of 
the  state  court,  gave  no  information  on  the  sub- 
ject. It  did  not,  therefore,  appear  even  prima 
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facie  that  Colwell  stood  in  any  such  representa- 
tive character  to  the  company  as  would  Justify 
tbe  service  of  a  copy  of  the  writ  on  him.  The 
certiflcale  of  the  sheriff,  in  the  absence  of  tliis 
fact  in  the  record,  was  insufficient  to  give  the 
court  jurisdiction  to  render  a  persomil  judg- 
ment against  the  foreign  corporation.  The 
record  was,  therefore,  properly  excluded. 

Judgment  /ifftrmed. 

True  oopj.  Test: 

Jamas  H.  McKeimey,  Clerk,  Sup,  Oouit,  C.  8- 
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(Bee  e.  C,  16  Otto,  WT-UT.) 
Loeaiion  tjf  mining  landi — deeition  of  Land 
DepartmtTtt — ^ectmerU—^ect  of  patent — o*- 
latiiT^  oollateraUy — eitoppel. 

1.  Land  embraced  wltUn  a  town  sHo  on  the  pub- 
lic domain,  when  unoccupied,  is  not  exempt  iram 
location  and  sale  (or  mlDUta  purpoaee;  Its  exanp' 
don  la  onlj'  from  settlement  and  asle  under  the  pre- 
emption lawB  oC  the  United  States. 

:.  Tbe  lAnd  Department,  In  Issulnca  patent,  must 
neceaBarllr  consider  and  pais  upon  the  quallflcatlons 
of  the  aiffllictuit,  tbe  acta  he  bos  performed  to  se- 
cure the  atle,  tbe  nature  of  tbe  land,  and  whether 
It  Is  of  the  olas  wbl^  Is  open  to  sate.  Its  Judgment 
upon  these  mattms  Is  that  of  a  special  tribunal,  and 
le  uQBWBllsble  eioopt  by  direct  proooedtngB  (or  its 
annulment  or  limitation. 

S.  In  BotlooB  of  eleotroent,  the  legal  title  must  pre 
vail.  The  patent  of  the  Doited  States  panes  that 
Utle. 

4.  The  patent,  like  the  deed  o(  an  Individual,  Isfn- 
npenitlvelf  thegovenunentDeverowiied  tbe  pmp- 
ert}',  or  had  previously  conveyed  It,  or  bad  deul- 
csled  It  to  usee  which  precluded  lis  sale. 


b.  The  validity 


patentoftbe  government  t 


and  perjured  testimony  may  have  (x.^. 
cure  It,  any  more  than  a  Judgment  of  a  wiun  ui  j«^ 
tlceoan  be  assailed  collaterally  on  like  KTOundi  tfae 
remedy  la  only  by  reirular  Judicial  proceedlntis. 
taken  In  the  name  of  the  goveroment  for  that  spe- 
cial purpose. 

6,  Tbeprlndple  that  one  should  be  estopped  from 
aasertlnsBriBhttopropertyupoD  wblchbe  baa.  by 
his  oonduot.  misled  anotber,  who  supposed  blniEvA 
to  be  theowiMTitonakaexpendlturea, cannot  be 
Invoked  by  one  who,  at  the  dine  the  Improvemen  tf 
were  made,  was  aoqoalntedwlth  the  time  oharactei 
of  hto  own  title,  or  *lth  the  fact  that  he  bad  none. 

(No.  BS7.] 
Saimitted  Dee.  4,  ISSt.     Bedded  Dee.  18,  188S. 

IN  ERROR  to  the  Circuit  Court  of  tbe  Uiiited 
States  for  the  District  of  Colorado. 
The  history  and  facts  of  the  case  fully  appear 
in  the  o^nion  of  the  court, 

Mr.  ThoBBMi  A.  Or««ii.  for  plaintiSs  io 

Matri.  Alwuuider  F.  Britton.  Walt«r 
H.  Smith  and  Jam*i  H.  HaOomuti  for  de- 
fendant in  error. 

Mr.  Justice  Field  delivered  the  opialoD  of 

the  court: 

This  was  an  actlonby  the  St.  Louis  Smelling 
and  Refining  Company,  a  Corporation  createS 

Nora.— Potenti/or  land  nunr  be  set  aeble  for  frtnuL 
See no«  to  Milter  V.  Kerr, ioO.  8.  (7  Wheat.),  1. 

loe  c.  s. 


Bteel  t.  St.  Loria  Sjieltiso,  etc.,  Co. 


447-407 


^Jn  thelm  (rf  Kissonri.  ogaiottC  Stcil  nnd 
'.f*,  (n  moTcr  liw  poaacnaioD  of  certain  real 
•  fon  in  Ute  Cily  of  Len(l%-illc,  Colorado.  It 
>.•  -iMiD^fcd  in  one  of  the  couits  cf  tliu 
■ttfr  ind  M  iDotion  of  the  defeodaou  vas  re- 
c—(d  to  the  Circuit  <.'oun  of  Iht!  United  States. 
T.V  napJaint  k  in  tbe  usual  form  in  actions 


i wuiuiY  incorporoted.  niih  poorer 
^ur^MudbrlcI  ml  estate;  lliat  il  islhcown- 
■r  II  (h  ud  aiitled  to  tbe  possession  of  the 
lawm  BfDlicned,  which  are  described,  and 
SK  Ik  drf««du)ts  WTongf  till  J  withhold  Ihem 
^aa»pbiadlItolt>damageot|l,000.  The 
m:^.  tWnf ore,  pnja  JodgmeDt  for  the  pos- 
■na  u(  lie  premiaea  and  for  the  ■' 


TW  Att—^tmt  filed  an  answer  to  the  com- 
vja:.  Tbkh  appcAn  la  have  been  amended 
•"^  daa;  tM  queatiooa  presented  for  our 
ik*  harins  atiaen  upon  the  demurrer 
id  aDcadea  uwwer.  That  anewer  de- 
tl  all^ationa  of  the  complainl 


*  Htm  «M  aoctalDed  to  the  defenses  and  ovtr- 
B*d  k>  Ike  counier  claim.  Tbe  defendants 
'^M  l»  Mud  on  their  defenses,  and  flnal 
^^"M  ma  accordingly  entered  on  the  de- 
tsrrlcrthe  phjntiff  for  tbe  poeaestion  of  the 
I^HiL  TutcTvw  this  Judgment,  the  case  is 
'^wti  bj  the  defendants  to  this  courL 

Taf  rarltd  amwer  areired  thaitliedefeud- 
*'■  w*  the  oWDCTv  of  tbe  land  in  coniroTersy 
-T  Mfukjiilj  of  poaacwory  title  and  priority 
'^■1  p^rnnn"  of  the  ptemisea  as  mrt  of 
»"*dta  <«  the  pat>lic  domain  of  the  United 
*«te.  heated  and  occupied  since  June,  IStH); 
^  %  dtle  of  ibe  plainiifT  was  derived  from 
">  Tk«M  t*«aiT,  to  whom  a  patent  was  issued 
'  fc  Cvhid  ttaiea.  beanne  date  on  the  29lh 
-  iKi,  I'd,  euteaciBg  iSe  premises  in  con- 
~*n<.  Md  Ite  special  defenaea  set  up  were, 
^  itt  pam  vaa  Toidi  that  fraud,  bribery. 
^ftj  nd  nhomaUoa  of  perjuiy  were  used 
k  1^  i  and  that  Starr,  tbe  pateolec.  was 
*yJi7  hii  oooduct  from  aMeiting  title  to 

''  pnoi.  whidi  Im  rabaeqoeotly  elated  ti< 

*  •  MMnl  faicni.  b)r  which  ia  meant  that  It 
**^Md  spoa  «  daim  tor  mineisl  land,  {9 

K  '*'M  ki  te  *uid  oa  tlieM  grounds^  that  the 
■>  *art  it  cBbcacea  was  pan  of  the  town 
*-<Utfir{IUwbea  the  claim  oriKinale<t,  and 
■■fc>  lavfrnl  trad)  sale  by  tbe  laws  of  L'on- 
e«  »■  te  iBMl  tatdDded  in  the  town  site 
***^CTaii«nl  nor  agricultural;  and  that 
.'  Mtaaw  9*arr,  w«a  not  a  citizen  of  tbe 
)*i«  <•■■  aMl  Iwd  not  declared  bis  Inien- 
;'*  Wa«t  oa«  wben  the  patent  woH  issued. 
^  ^^1^  a*  ■rcomiMiued  whb  a  detail 
■  W»  ^am  wUdi  tbey  are  founded,  but 

*  cdfor  tbedkpoaltionof 

It  upM)  than. 
wilUn  ■  town  tile  on  tbe 


ig  purposes; 
■ha  ■  «It  fn^  acOleoieDt  and  nle  tm- 
Kpavftta  law*  at  Uw  United  Statca. 


Somcof  the  most  valuable  mines  in  the  country 
nrc  within  the  limits  of  incorporated  cities, 
which  have  grown  upon  what  was,  on  its  first 
settlement,  part  of  i.he  public  domain;  and  many 
Kucli  mines  were  located  and  patented  after 
a  re^lar  municipal  eoverament  Lad  been  es- 
tablished. Such  is  the  case  with  some  of  the 
famous  mines  of  Virginia  City,  in  Nevada.  In- 
deed, the  discovery  of  a  rich  mine  in  any  quar- 
ter is  usually  followed  by  alarge  settlement  in 
its  immediate  nctf;hborhood,and  the  consequent 
organization  of  some  form  of  local  government 
for  the  protcctionof  ilsmembers.  Exploration 
In  the  vicinity  fur  other  mines  Is  pushed.  In  such 
case,  by  newcomers,  with  vigor,  ^d  is  often  re- 
warded with  the  discovery  of  valuable  claims. 
To  such  claims,  though  within  the  limits  of 
what  moy  be  termed  Ine  site  of  the  settlement 
or  new  town,  the  miner  acquires  as  good  aright 
as  though  his  discovery  was  in  a  wilderness, 
removed  from  nil  scttlcraenis,  and  be  is  equally 
entitled  to  a  patent  for  them. 

it  is  the  policy  of  the  country  to  encourage 
the  development  of  its  mineral  resourcea.  The 
Act  of  July  26,  ItMfl  [14  SUt.  at  L.,  261],  de- 
clared tliat  all  mineral  deposits  on  lands  belong- 
ing 10  the  United  States,  were  free  and  open  to 
exploration,  and  the  lands  in  which  lliey  are 
found ,to. occupation  and  purchase  by  citizens  of 
the  United  States  and  those  who  had  declared 
their  Intcatiou  to  become  such,  subject  to  regu- 
lations prescribed  by  law,  and  to  the  rules  and 
customs  of  miners,  in  their  several  mining  dis- 
tricts, so  far  OS  tbe  same  were  applicable  and 
not  inconsistent  with  the  laws  01  the  United 
Hiates.  This  declaratioii  of  the  freedom  of  mln-  [460] 
Ing  landi)  to  exploration  and  occupatiOQ  was  re- 
puted in  the  Act  of  Congress  of  Jlay  10,  1872 
[17  Stat.at  L. , 91  ],and  is  contained  in  the  Re  vised 
smtuies.  sec.  2319.  Both  Acts  provided  for 
ihe  acquisition  of  title,  by  patent,  to  mineral 
lands:  tbe  Qrst  Act,  to  such  as  constituted  lode 
claims;  the  second,  t«  such  as  constituted  placer 

The  Acts  of  Congress  relating  to  town  sites 
recoiniizo  the  possession  of  mining  claims 
wiihln  their  limits,  and  forbid  the  acquisition 
of  anj'  mine  of  gold,  silver,  cinnabar  or  cop- 
per within  them  under  proceedings  by  which 
title  to  other  lands  there  dtuatea  is  secured, 
thus  leaving  the  mineral  deposits  within  town 
sitesopen  tu  exploration,  and  tbe  land  in  which 
they  are  found,  to  occupation  and  purchase,  in 
the  some  manner  as  such  deposits  are  elsewhere 
explored  and  pos-'exse*!  and  Ibe  lands  containing 
them  are  actiuired.     It.  B.,  sees.  2S86,  2392. 

Whenever,  therefore,  mines  are  found  in 
lands  belonging  [o  the  United  Stales,  whether 
within  or  without  town  sites,  they  may  be 
claimed  and  worketl.  provided  exisllng  rigbls 
oif  others,  from  prior  occupation,  are  cot  inter- 
fered with.  Whether  there  are  rights  thus  in- 
terfered with,  wliieli  Nliould  preclude  the  loca- 
tion of  the  miner  and  the  issue  of  a  patent  to 
him  or  hLt  succe»or  in  Interest,  is,  when  not 
subjected  under  Ibe  law  of  Congress  to  tbe  lo- 
cal tribunals,  a  mailer  properly  cognizable  by 
Ibe  Land  Department,  when  application  is  made 
lo  It  for  n  patent;  and  the  Inquiry  thus  pre- 
sented must  necessarily  involve  a  consideration 
of  the  character  of  the  land  lo  which  title  is 
sought,  whether  it  be  mlDeral,  for  which  a  pft- 
St7 
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patent  sliouid  be  wftOicld,  and  also  as  to  tbe 
citizenahjp  of  the  applicant. 

We  have  ao  often  had  occasloo  to  speak  ot 
the  land  department,  the  object  of  iis  creation 
and  tbe  powers  it  possesses  In  the  alienatioD  bv 
patent  of  portions  of  the  public  lands,  that  it 
creates  an  unpleasam  surprise  to  find  that  coud- 
BCl,  in  discussing  the  effect  to  be  given  to  the 
action  of  that  department,  overloo  >  our  decis- 
ions on  the  subject.  That  department,  as  ne 
have  repeatedly  said,  was  established  to  super- 
vise the  various  proceedings  whereby  a  convey- 
[451]  ance  of  the  title  from  the  United  States  to  poi^ 
tions  of  the  public  domain  is  obtained,  and  to 
see  that  the  requircmenta  of  different  Acts 
of  Concreaa  arc  fully  complied  with.  Neces- 
sarily, tnerefore,  it  must  consider  and  pass  upon 
the  qualifications  of  the  applicant,  the  acts  be 
has  performed  to  secure  the  title,  the  nature 
of  the  land,  and  whether  it  is  of  the  class  which 
is  open  to  sale.  Its  Judgment  upon  these  mat- 
ters is  that  of  a  special  tribunal,  and  is  unas- 
sailable except  by  direct  proceedings  for  its  an- 
nulment or  Umjtation.  Such  has  been  the 
uniform  language  of  this  court  in  repeated  de- 
cisions. 

In  Jokatanr.  TmeOey,  the  effect  of  the  at 


eral  doctrine,  "That  when  the  law  has  confided 
to  a  special  tribunal  the  authority  to  hear  and 
determine  certain  matters  arising  in  the  course 
of  its  duties,  the  decision  of  that  tribunal, 
within  the  scope  of  its  authority,  is  conclusive 
iipon  all  others,"  and  said,  speaking  by  Mr. 

JwaHrr   Mdipp     "Tlint   t.hp   Bftmn    n1   thn  lunii 


JiuHee  Miller,  "That  the  action  of  the  land 
offlce  in  issuing  a  patent  for  any  of  the  public 
land,  subject  to  ^e  by  preemption  or  other- 
wise, is  conclusive  of  the  legal  title,  must  be 
admitted  under  the  principle  above  stated,  end 
in  all  courts,  and  in  all  forms  of  judicial  pro- 
ceedings, where  this  title  must  control,  either 
by  reason  of  the  limited  powers  of  the  court  or 
the  essential  character  of  the  proceeding,  no  in- 
quiry can  be  permitted  into  the  circumstances 
under  which  It  was  obtained."  ISWoll.,  B3  TSO 
U.  8.,  SX.,  4861 

In  French  v.  Fyan,  a  patent  had  been  issued 
to  the  Stale  of  Hissouri  for  swamp  and  over- 
flowed land,  under  the  Act  of  September  28, 
1650.  Inan  action  of  ejectment,byaparty  claim- 
ing title  under  a  grant  to  a  railroaa  company, 
which  would  have  carried  the  title  if  the  land 
were  not  swamp  and  overflowed,  parol  testi- 
mony was  offertMl  to  prove  that  it  was  not  land 
of  tluit  character,  ana  thus  to  impeach  the  va- 
lidity of  the  patent.  The  court  below  held  that 
the  patent  concluded  the  question,  ond  rejected 
the  testimony.  The  case  being  brought  here 
the  ruling  was  sustained.  This  court,  spcakinK 
through  Mr.  Jiutiee  Miller,  said:  "  We  are  of 
opinion  that,  in  this  action  at  law,  it  would  be 
a  departure  from  sound  principle,  and  contrary 
to  well  considered  Judements  in  this  court,  and 
[4SS]  In  others  of  high  auttiority,  to  permit  the  va- 
lidity of  the  patent  to  the  State  to  be  subjected 
to  the  test  of  tbe  verdict  of  a  jury,  on  such  oral 
testimony  as  might  be  brought  before  it.  It 
would  be  substituting  the  jury  or  the  court  sll- 
ting  as  a  Jury,  for  the  tribunal  which  Congress 
had  pTovid^  to  determine  the  question,  and 
would  be  making  a  patent  of  the  United  States 


a  cheap  and  unstable  reliance  as  a  title  for 
lands  which  It  purported  to  convey."  98  V.  S., 
173  [XXIII.,  818J. 

In  QutJtii}/  V.  Gonian,  decided  at  tbe  hst 
Term,  we  said:  "  It  would  lead  to  endless  Uti- 
gatlon,  and  be  fruitful  of  evil,  if  a  supervisoiy 
power  were  vested  in  the  courts  over  the  action 
of  the  ntmierous  ofBcers  of  the  land  depart- 
ment, on  mere  queations  of  fact  preaentea  for 
their  determination.  It  is  only  when  those  offl- 
cera  have  misconstrued  the  law  applicable  lo 
the  case,  as  established  before  the  departmeni, 
and  thus  have  denied  to  parties  rights  which. 
upon  a  correct  construction,  would  have  been 
conceded  to  them,  or  where  misrepreaentatlons 
and  fraud  have  been  practiced,  necessarily  af- 
fecting their  judgment,  that  the  courts  can,  in 
a  proper  pmcetding,  interfere  and  refuse  lo  give 
effect  lo  their  action.  On  this  subject  we  have 
repeatedly,  and  with  emphasis,  expressed  our 
opinion,  and  tlie  matter  dionld  be  deemed  Kt- 
tlcd."  1(M  U.  S.,  426  [XXVL,  8021;  see,  ako, 
Vance  v.  Barbanic,  101 IJ.  S.,  514  [XXV.,  829]. 

It  is  among  the  elementary  principles  of  the 
law  that,  in  actions  of  ejectment,  the  leeal  liUe 


to  obtain  it,  or  claims  which  it  is  the  exclui 
province  of  a  court  of  equity  to  enforce.  How- 
ever great  these  may  be,  they  constitute  do  de- 
fense in  an  action  at 'law  based  upon  the  patent. 
That  instrument  must  first  be  got  ont  of  the 
way.  or  its  enforcement  enjoine<Cbefore  othos, 
having  mere  equitable  rights,  can  gain  or  hold 
possession  of  the  lands  it  covers.  This  is  eo 
well  established,  so  completely  embedded  in 
the  taw  of  ejectment,  that  no  one  ought  to  be 
misled  bv  any  argument  to  the  contrary- 
It  need  hanlly  be  said  that  we  are  here  speak- 
ing of  a  patent  Issued  in  a  case  where  the  land 
department  had  jurisdiction  to  act,  the  lands 
forming  port  of  the  public  domain,  and  the  law 
having  provided  for  their  sale.  If  they  never 
were  the  property  of  the  United  States,  or  if  no 
legislation  authorized  their  sale,  or  if  they  had 
been  previously  disposed  of  or  reserved  tir-.m 
sale,  tne  patent  would  be  Inoperative  to  pass  the 
title,  and  objection  to  it  could  be  taken  on  tbcEC 
crounda  at  any  lime  and  in  any  form  of  action. 
In  that  respect  the  patent  would  be  like  tlie  dc«d 
of  an  individual,  which  would  be  inoperatiTC 
if  he  never  owned  the  property,  or  bad  pre- 
viously conveyed  it,  or  had  dedicated  it  to  U£ei 
which  precluded  its  sale.  And,  of  course,  ii 
both  cases  it  is  always  open  to  show  that  the  in 
atrument  was  never  executed  by  the  partiei 
whose  signatures  are  attached  to  it.  but  is  aBim 
ulaled  document.  Where  ejectment  is  founder 
upon  either  of  these  instruments,  tbe  peitent  o 
the  government  or  the  deed  of  an  individusd 
the  question  being  which  of  the  parties  lias  tk 
legal  title,  it  is  irrelevant  to  inlroouce  evidenc 
to  show  that  one  of  them  oudit  to  have  had  fi 
and  might  be  able  to  get  it,  by  a  proceeding  I 
some  other  tribunal  or  in  some  other  form  j 
action. 

As  to  the  allegations  that  fraud,  bribery ,  pa 
jury  and  subornation  of  perjury  were  usedl 
obtain  the  patent  to  Starr,  only  a  fe^v  'Woa 
need  be  said.  The  bribery  and  subomatioiaH 
perjury  are  alleged  to  have  been  ctHnmitted  I 
him  In  inducing  peitieB  to  make  false  affida^ 


r.  St.  Locib  SnEvrnsa,  etc.,  Co. 


i^Atag  Ike  daln  pMented  to  be  l»id  before 
ikt  bad  otpamnoit;  uid  the  perjoiy  allied 
cmmMb)  ia  Ub  own  afBdAvit  as  to  hu  citizeii- 
^ip.  tfec  pCHMMkm  UMl  woiUdk,  by  lilnuelf 
w  p^ow*,  of  the  claim  for  which  uie  pateot 
WW  iMoed.  and  tbe  abaenoe  of  a  town  rite,  em- 
'  V  Ihe  land,  and  of  fmpiDTetDeiKB  thereon. 


rflktM^aMaiid  hiaprocuremeotof  thefalae 
lafc'W  tt  otben.  Tbe  chargea  amouut  to 
th:  thai  bbe  and  perjured  teatiiiiony  was  used 
to  iafldntc  tbc  oOcm  of  the  laud  depart' 
MM.  Thm  is  Da  allegation  of  iinivoper  con- 
Ian  m  ibe  pan  of  tboae  officers.  The  answer 
b  Ob  pnoad  of  drfenae  is  that,  tt  is  not  odmiB- 
MtmiB  attioa  al  law.  The  validity  of  a  pa- 
nt«(  ihe  gmmment  eaiiDOt  be  assailed  col- 
^Bifl;  beeaawe  false  and  perjured  testimouy 
■n  kaicbsai  oaed  toMcure  ft,  any  more  than 
*n%a^of  a  court  of  justice  can  be  assailed 
MMenllj  oa  like  grounfl.  If  a  Judgment  has 
h^alanedt7  anch  mesns.  the  remedy  o(  the 
t^pknd  party  is  to  apply  for  a  new  trial,  or 
Mt  M  appeal  lo  >  hjffaer  court;  and  if  tbe  tea- 
Mar  wia  aceofnpamed  with  ads  which  pre- 
MM  Urn  fracn  presentini!:  to  the  court  the 
BOi  of  Us  cane,  or  by  which  tbe  Jurisdiction 
<ttBca«trtwaa  imposed  upon,  be  may  alsoin- 
^■NFaMcdlKCt  ptoceedinr  lo  reach  tbe  Judg- 
»«  r.  n.  T.  Print,  4  Sawy.,  43;  U.  8.  v. 
TiidaMn,  9eU.  8.,ei[XXV.,e3];  Vanee 

t  jw««»t.ioi  L'.  8.,6i4[xxv.,eae].  umii 

a  mdt  ar  CBjotaed,  it  most,  of  course,  stand 
■  ■      il  attack,  with  tbe  efficacy  at- 


80  wttta  a  patent  for  land  of 

r«W  niiB.  which  la  the  reeult  of  the  Judg- 
n«  i*Da  Ike  ri^it  of  the  palalee  by  that  de- 
fa^KMof  Ike  M>*eniiiMO^  to  which  tbe  alien- 
^  i(  Ae  pobUc  lands  is  confided,  the  rem- 
i^  rf  Oa  anilened  parQ'  must  be  sought  by 
M  ia  •  eovt  of  cquny,  U  be  poaseas  such  an 
•fMUc  dght  to  UK  premises  as  would  give 
te  *t  tUe  tf  tbe  patent  were  out  of  tbe  way. 
B  I*  tnapj  will)  icapect  to  the  land  no  such 
^■■asatba,  be  can  only  apply  to  Ibe  officers 

a  iKat  tbe  pucnt  or  limit  its  operation.  It 
'^a*  Is  Tarwi«id  or  Hmited  in  proceedings 
<tai  k  eo^M*  collaterally  in  queation.  It  can- 
a'  H  vMaard  or  limited  by  tbe  officers  tbem- 
■*^.  Aefa'powieroTertbe  land  is  ended  when 
k  P^M  b  kaiwrl  and  placed  on  tbe  records  of 
^^aftti^rt.  This  can  be  acoompUsbed  only 
*•  McNkr  jD^rial  proceedings,  taken  In  the 
^arfifcr  jtovrrammt  for  that  special  purpose. 
klsBBM  foODWlhatUieofflnraof  thegov- 
*^Hi  woald  take  ■ocb  proceedings,  even  if 

*•    biips  irf  fiainl  anil  iif  II iif  fiiliii  li  11 

—"i;  Is  ulaaiiiliia  Thr  jutinmiriil Tbey 

'-^'t   Mlrtiil  iliil  1I11  [Hi I  nil  II  in Ililiil 

*  br  ^aai  apoa  tMbo-leMlinoay.  or,  that  lur- 
bfjMmrftBfV  wiuold  Rsolt  in  a  similar  coD- 
^WB.  sad  Ikai,  ibinifiiii .  It  would  be  unwiae 

*  *^»  ^  aaltcr.  In  any  event,  whether 
^  'MM*  of  ibegoTwumeni  havebMn  mlaled 
*■  '^  k^^Bosy  psudmd  bcf  on  them  or  not, 
^  i-^itmttmm  leaehed  by  them  are  not  lo  be 

, ^^.jij^  (J,  eveiy  Jury  be- 
lay be  offered  In  erl- 

_a  action.    As  we  said  in 

^  "^  «f  -     "-J  <:».  T.  Kemp:  "  It  is  this 


dieir  varying  capacities  to 
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ce  the  defense  of  eBtoppel. 
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tioD  of  the  land  department  and  the  correct- 
ness of  its  raltng  upon  matters  submitted  to  it, 
the  patent,  instead  of  being  a  means  of  peace 
and  security,  would  subject  his  ri(^ts  to  con- 
stant and  ruinous  lltlKBtioti.  He  would  recover 
one  portion  of  bis  land  if  the  Jury  were  satisfied 
that  tbe  evidence  produced  Justified  the  action 
of  that  department,  and  lose  another  portion, 
the  title  whereto  rests  upon  tbe  same  facts,  be- 
cause another  Jury  came  to  a  different  con- 
clusion. Bo  his  riehts  in  different  suits  upon 
the  same  patent  wo^  be  determined,  not  by  its 
efficacy  as  a  convevance  of  tbe  government,  tiut 
according  to  the  nuctuating  prejudices  of  dif- 
ferent Jurymen,  or  their  v  '  ..... 
weigh  evidence."  104  U 
It  remains  to  notice  t 
Tbe  answer  of  the  def  endanta  alleges  that  Btarr, 
the  patentee,  vras  living  in  Lcadville  from 
186Duntil  the  patent  was  issued  to  him  in  18T9, 
and  was  cogmzsnt  of  the  improvements  made 
and  of  the  Targe  sums  of  money  expended  00 
the  premises;  that  he  and  bis  grantors  frauda- 
lently  remained  quiet  in  respect  to  their  owner- 
eblp  of  mining  claims  there;  and,  from  August, 
1870,  to  the  time  of  their  application  for  a  pa- 
tent, never  made  known,  either  to  tbe  City  of 
Lcadville  or  to  the  defendants,  that  be  or  they 
claimed  a  right  to  any  portion  of  the  land;  that 
other  parties  who  made  similar  claims,  and 
united  with  him  in  securing  the  patent,  also 
stood  by  and  remained  quiet;  that  the  defend- 
antseipended  ihesum  of  9S,000in  making  im- 
provements on  the  premises  in  controversy  un- 
der the  claim  that  they  constituted  part  of  a 
town  site  on  the  public  domain;  that  there  waa 
no  mining  on  the  land,  and  that  no  notice  was 
given  that  would  lead  the  defendants  to  suppose 
that  lliere  had  been  any  mineral  location  made 
by  him  and  bis  asaociatee;  that  Starr  publisbed 


StloD  of  the  consolidated  claim  was  so  de- 
re  that  only  a  skilled  engineer  could  tell 
wtiere  the  land  was  situated;  and  that  after  the 
defendants  discovered  that  the  notice  of  tbe  pa- 
tent embraced  lands  in  the  city,  they  were  as-  [ 
sured  (hat  Ibey  should  not  be  disturlKd  in  their 
posaeasioii3,  and  that  only  a  nominal  sum  would 
be  demanded  from  them,  not  exceeding  $20  a 
lot;  and  that,  relying  upon  said  assurance,  the 
de'rndants  continued  making  improvements. 
7  hesc  allegations  are  very  far  from  establish- 
ing such  an  equiUin  tbe  defendants  astoeetop 
the  patentecandthosecUiming  under  him, from 
asserting  the  legal  title  to  the  premises.  These 
matters  could  not  operate  to  estop  tbe  govern- 
ment in  any  disporition  of  the  land  it  might 
clKioae  to  make.  Its  power  of  alienation  could 
not  be  affected  until  the  daFendants  bad  per- 
formed all  tbe  acts  required  by  law  to  acquire 
a  vested  interest  in  the  land,  and  it  is  notpre- 
tended  that  they  took  any  steps  to  secure  such 
an  interert.  Whatever  rigbt,  therefore,  the  gov- 
ernment possessed,  to  use  or  dispose  of  the 
properly,  freed  from  any  claim  of  the  defend- 
ants, it  oould  pass  to  its  grantee. 


,Co(S 
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The  principle  iovoked  is,  that  one  should  be 
estopped  from  aaaeniag  a  rig^t  to  property, 
upon  which  he  has,  bj  his  conduct,  misled 
another,  who  supposed  himself  to  be  Uie  owner, 
tomakeexpeoditmes.  It  Is  often  applied  where 
oneowniug an  estate,  stands  b;  and  sees  another 
erect  Improvements  on  it  in  the  belief  that  he 
has  the  title  or  an  interest  in  ll,  anil  does 
interfere  to  prevent  the  work,  or  inform  the 
parly  of  bis  own  title.  There  is  in  such  con- 
duct a  manifest  InteDtion  to  deceive,  or  such 
XT03S  ne^igcQce  as  to  amount  to  constructive 
fraud.  The  owner,  therefore,  in  such 
will  not  be  permitted  afterwards  to  ass 
title  and  recover  the  property,  at  least  .without 
making  compensation  for  the  improvements. 
But  this  sulutary  principle  cannot  be  Invoked 
by  one  who,  at  the  time  the  improvements 
made,  was  acquainted  with  the  true  character 
of  his  own  title  or  wiUi  the  fact  that  he  had 
none.  Brant  v.  Coal  and  Iron  Co.,  83  U.  8.. 
827  [XXni.,  8271;  Uemkawv.  BtueU.  18  Wall. . 
S71185U.  S..  XXI.,840].  It  will  not  be  pre- 
tended that  the  defendants  did  not  understand 
all  about  the  title  to  the  land;  they  knew  that 
it  was  vested  in  the  United  States.  And  we 
must  presume  that  the  patentee  gave  notice  of 
his  purpose  to  acquire  it,  such  as  Ibe  law  re- 
quired. The  mode  and  manner  of  obtaining 
[4S71  A  patent  tor  mining  lands  are  minutely  pre- 
scribed by  the  Acts  of  Congress.  Among  other 
things,  the  applicant  must  file  his  application 
under  them,  in  the  proper  land  office,  showing 
a  compliance  with  the  taws,  together  with  a 

elat  and  the  field  notes  of  his  claim  or  claims 
I  common,  made  by  or  under  the  direction  of 
the  Surveyor-General  of  the  United  States, 
showing  their  boimdaries;  and  he  must,  also, 
and  previously  to  the  filing  of  the  application, 
post  a  copy  of  the  plat,  with  a  notice  of  his  in- 
tended application,  in  a  conspicuous  place  on 
the  land.  It  is  a  conclusion,  from  the  issuing 
of  the  patent,  that  this  requirement  was  com- 
plied with  and,  therefore.  It  cannot  be  saidherc 
Uiat  thcpttentecdid  not  give  notice  of  his  pur- 
pose. This  notice,  as  Justly  observed  bv  the 
court  below,  was,  of  itself,  a  warning  to  all  who 
were  upon  the  land  and  were  about  to  erect 
improvements  upon  it,  that  the  patentee  was 
applying  for  a  [wtent,  and  thus  seeking  to  ob- 
tain the  title.  Andthc  answer  admits  thatthe 
defendants  did  ascertain  the  fact  of  the  appli- 
cation, for  tbey  aver  a  suhse^juent  promise  of 
the  applicant  lo  give  them  a  title  wben  the  pa- 
tent was  acquired.  Under  these  circumstances, 
theallegedestop^l,  like  the  other  matters  urged 
to  defeat  the  action,  must  fail. 

Though  tlic  rarlous  matters  of  fraud  per- 
jury ana  subornation  of  perjun*,  alleged  as  a 
defense,  are  to  be  taken  as  true  for  the  purpose 
of  this  decision,  they  are  not  to  be  taken  as  true 
for  any  other  purpose.  Wliat  we  decide  is,  tiiat 
if  true,  they  are  not  available  in  this  fonu  of 
action,  and  that  any  relief  against  the  patent 
founded  tipon  them  must  be  sought  in  another 
way,  and  by  a  direct  proceeding. 

We  have  thus  considered  the  propositions  of 


with  the  action  of  the  court  lielow.    lU  jndg- 
mtnt,  tli«r^fi>re,  it  (yBrmed. 
Trueoopj.  l^eet: 

James  H.  HcEenner,  Clerk.  Sup.  Court,  C.  8. 

ated-ge  OUo  St.  8TT  i  U  Am.  Bep.,  «7. 


THE  E.  E  BOLLES  WOODEN  WABE  COM- 
PANY, Plf.  »■»  Err.. 


UNITED  STATES. 

(See  S.  C,  16  Otto,  OZ-O!.) 


Damaget  for  caliing  timber — wOfultr 
parchaier  fivtn  —  uninUnlimal   trapata  — 

*In  an  action  tortlmbercutand  carried  away  Irom 
tlis  land  of  plamtilt,  the  measure  at  damasea  is : 

1.  Wbcre  the  defendant  Is  a  knowW  and  wlliful 
trespasser,  tbe  full  value  of  tbe  property  at  the  time 
and  place  ot  demand  i  or,  of  suit  bniu«ht,  with  no 
deduction  tor  labor  and  eii>ense  of  tbe  defenduit. 

£.  Where  tbedefendant  Is  an  unmtentiODal  or  mis- 
taken trespasser,  or  his  innooent  vendee,  tbe  value 
at  the  time  of  ooDverslon,  kn  what  the  labor  and 
expanse  of  defendant  and  Us  vendor  have  adted  to 

.  3.  Where  defendant  <s  a  purobaser  without  notioe 
of  wroni;  from  a  willful  trmpnirnr,  the  value  at  tJiB 
time  of  Buoh  purchase. 

[No.  IM.] 
Arpied  Nov.  SI,  tSSS.      JtecidedDee.  18,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiacon- 
sin,  and  on  a  certificate  of  dlvisiou  In  opfnion 
between  the  Judges  of  said  court. 

The  tiislory  and  facta  of  the  case  suffli^enUy 
appear  in  the  opinion  of  the  court 

Meitr*.  Cbtmnel  D.  Hastings,  Jr.,  and  L. 
8.  Diam,  for  plaintiff  in  error. 

Mr.  William  A.  M»iu7,  Aut.  Atty-9en.., 
for  defendant  in  error. 


r  delivered  the  opinion  of 


Mr.  Jiutice 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Wisconsin,  founded 
on  a  certificate  of  division  of  opinion  between 
the  Judges  holding  that  court. 

The  facts,  as  certified,  out  of  which  this  dif- 
ference of  opinion  arose,  appear  in  anaction  in 
the  nature  of  trover,  brought  by  the  United 
States  for  tbe  value  of  two  buudrcd  and  forty- 
cords  of  ash  timber,  or  wood  suitable  for 
manufacturingpurposes.cutand  removed  from 
ttiat  ^art  of  the  public  lands  known  as  the  res- 
ervation of  tbe  Oneida  Tribe  of  Indians,  in  tht 
State  of  Wisconsin.  This  timber  was  knowing- 
1-  o,.^  """igtully  taken  from  the  land  by  In- 
arriea  by  themsomedistance  tothc 
Town  of  Depere,  and  there  sold  lo  the  defeud- 
ant,  which  was  not  chargeable  with  anv  iuton- 
tional  wrong  or  misconduct  or  bad  faith  in  the 
purehase. 

The  timber  on  the  ground,  after  it  was  felled 


have  deemed  them  entitled  to  notice.  They  dis- 
close nothing  which  would  Justify  Interference 
280 


was  worth  twenty-five  cents percord,  or  $60,7 
for  the  whole  and.  at  the  Town  of  Depeie, 
where  defendant  bought  and  received  It,  #3.50 
per  cord,  or  $850  for  the  whole  qtiantity.  The 
question  on  which  the  Judges  divided  was 
'Head  notes  by  Mr.  jvtUu  Mojjb- 

IM  IT.  S. 


,dbyGoogIe 
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H  (ke  ofilnloti  of  the  Clrciilt  Judge  that 


WciM«waii 
littMiam. 


^<a  the  bnef.  Ic  the  English  courts  Ibe  de- 
aaiai  hrrc  III  tlie  malt:  grown  out  of  coiil  taken 

b^  tht  mfaM,  aad  in  nicb  cues  the  principle 
WW  Ui  be  cauhUshed  in  those  courts,  that 
*k(>  nit  k  brought  for  the  value  of  the  cool 
K  tita.  aad  it  hu  been  the  result  of  an  honest 
■nki  m  lo  the  true  ownership  of  the  mine, 
■a  Ac  taking  irsa  not  a  vrillfui  trespass,  the 
IK  of  dan^ea  is  the  valut  of  the  coal  as  it 
«■  ia  the  mlae  before  it  was  disturbed,  and  not 
iMnkr  when  dug  out  and  delivered  at  the 
MMh  et  the  mioe.  Mttrtin  v.  PorUr,  G  Mees. 
*  v..  KI:  J&raon  T.  iVufff,  8  Ad.  &  El.  (K. 
<  tS:  KurfT.  JfenwoMl,  3Ad.  dbE1.,4JC: 
Uba  T.  tPKNfa.  L.  R..  4  Eq  ,  438;  Jtgo  v. 
R«f».  L  H..  •  Ch.,  760. 

TWdoarine  of  Ibe  English  courts  on  this 
i*}K>  la  probably  as  well  stated  b>-  Lard  Hath- 
(dr  K  the  Honae  of  Lords,  In  the  case  of  Lift- 
Itfooi  O.  L.  R,fi  App.  Cas., 
•e.     Be  said-  "  There  la  no 

n  furtively,  and  in  bad  faith, 

Ms  kfa  Bdgbbor  of  his  property,  and  because 
■  ■  ■dogrooDd  ii  probaoly  for  some  tittle 
IMr  Ml  daecud,  the  court  of  equity  in  thin 
<^MTwiB«nigg)e,or.  I  would  rather  say,  will 
^Bi  fai  HtiKittey  to  punish  (he  fraud  liy  flx- 
%  te  peraoa  wtih  the  value  of  the  whole  of 
k  (aai^ij  *Ucb  he  has  so  furtivelj  lakeo, 
n4  ^aklBg  hiiB  no  allowance  in  respect  of 
>M  kt  baa  k>  dnoe.  a*  woul'I  have  bct^n  justly 
^^  to  hioi  if  tlie  parties  had  been  working  by 
WiwiiL"  But  "  WT»en  once  we  arrive  at  the 
hr^  Am  a  inadvertence  baa  been  the  cause  of 

•^€■■7  Jnat  aDowaoce  for  ouUay  on  the  part 
^9tfKton  who  has  soBcquired  the  property. 
wt  k>  |iT«  back  to  the  owner,  so  far  as  is  pos- 
MkMvibe  ctrcninatancea  of  the  case,  the 
M  filn*  at  that  which  cannot  be  restored  to 

Tte*  mtm»  lr>  m  lo  be  DO  doubt  that  in  the 
«•  i<  a  «1IUu]  in^HS*.  the  rule  ns  stated 
""^  Ii  the  k*  <rf  damages,  both  In  England 
'"  try,  though  insoniGof  the  stale 

*  ar  muatr  rule  has  been  appUeil  even  to 
itmdlamrtL.  Such  are  some ihal are  cited 
VKv^ta.  Simgit  v.  Sehnriihr.  24  Wis.. 
gjMrflv.  A.  A.  '».,  IT  Wis.,  550. 
tha  othio'  band,  the  weight  of  authority, 
■la^Kiy  aa  well  as  in  England,  favota  the 
^  *al.wbc«e  the  treipaaa  is  the  result  of 
i—f  ur  mlatake.  aitd  the  wrong  was 
■mb^mI.  Ibe  raloeof  Ibe  property  when 
t^H  MuM  (torem,  or  if  the  conversion 
l«  waa  aAev  nine  bad  been  added  to  it  I 
»  «nifc  of  tbe  dcfeDdaot,  be  should  be ' 
irf  wbh  Ikte  addtlfca.  I 

fl^i  r.  CV«4.  ff  BUcb..  300,  contains  | 
I  cnai^Axi  of  the  aulboritiea  on  the  i 
OvtfT    JMM».4»MiBa.,«M;Ba«rv.  I 


TFfl«fer,  8  Wend.,  503  ;  B^dmn  v.  ilwtw,  13 
Conn.,  484. 

While  these  principles  are  sufflcleat  to  enable 
us  to  fix  a  measure  of  damages  in  both  classes 
of  torts  where  the  original  trespasser  is  defend- 
ant, there  remains  a  third  class  where  a  pur- 
chaJser  from  him  is  sued,  as  in  this  case,  for  the 
conversion  of  the  properly  to  hia  own  use.  In 
such  case,  if  the  first  taiier  of  tlie  property  were  f^ski 
guilty  of  no  willful  wrong,  the  rule  can  in  no  ^  ' 
case  be  more  stringent  against  the  defendant 
who  t)urchased  of  him  than  a^inst  his  vendor. 

But  Jhe  cuse  before  ua  is  one  where,  by 
reason  of  the  willful  wrong  of  the  party  who 
committod  the  trespass,  he  was  liable,  under  the 
rule  wo  have  supposed  to  be  establiHbed,  for  the 
value  of  the  limber  at  Depere  the  moment  be- 
fore he  sold  it;  and  the  question  to  be  decided 
is,  whether  the  defendaot  who  purchased  it 
then,  with  no  notice  that  the  property  belonged 
to  the  United  States  and  with  no  intention  to 
do  wrong,  must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  had  been 

It  seems  to  us  that  be  must.  The  timber,  at 
all  st^esof  the  con  version,  was  the  property  of 
ptsintiS.  Its  purchase  bj  defendant  did  not 
derestthe  title  northe  rignt  of  possession.  The 
recoverj'  of  any  aum  whatever  ia  based  upon 
that  proposition.  This  right,  at  the  moment 
preceding  the  purchase  by  defendant  at  Depere, 
was  perfect,  with  no  riRht  in  anyone  ti  "  " 


for  work  and  labor  bestowed 
the  wrong-doer.  It  is  also  plain  that 
cbasu  from  the  w: 


nitb; 


ig-doer  defendant 


fitfeU 


dfd 


■etattfccuuBtry,  1 


vendor  haa.    It  is  not  a  case  where  on  innocent 

furchaaet  can  defend  himself  under  that  plea. 
r  it  were,  lie  would  be  liable  to  no  damages  at 
all,  and  no  recovery  could  be  had.  Onthecon- 
trary,  il is  acoselo  which thedoctrineofcaneaJ 
emptiiT  applies,  and  hence  the  right  of  recovery 
in  plahitut. 

Un  what  ground  then  can  11  be  maintained 
that  (he  right  to  n.-covcr  ai^nst  him  should  not 
be  Ju>^t  what  it  was  against  bis  vendor  the  mo- 
ment lx!foro  he  interfered  and  acquired  posses- 
sion ?  If  the  case  were  one  which  concerned  ad- 
ditional value  placed  upon  Ihe  property  by  the 
work  or  tabor  of  the  defendant  after  be  tiad 
purcliased,  the  same  rule  might  be  applied  asin 
case  of  Ibe  inadvertent  trespasser. 

But  here  he  has  added  notUiug  to  iU  value. 
He  acquired  possession  of  properly  of  the  Unit- 
ed Slates  at  Depere,  which,  at  Ihat  place  and 
in  iU  then  condiliun,  is  worth  (bTiO,  and  he 
wants  to  satisfy  the  claim  of  the  Government  by 
the  payment  o'f  $60,  He  founds  his  right  to  do 
thU,  not  on  tho  ground  that  anything  he  haa 
added  to  the  properij'  has  increased  its  value  by 
the  amount  oi  the  difference  tietween  these  iwo 
sums,  but  on  the  proiKisition  Ihal  in  purcha.Htng 
the  property,  he  purchased  of  the  wrong-doer  a 
rieht  to  deOucI  what  the  labor  of  the  latter  had 
ld<led  to  its  value. 


would  have  tiought  it  and  stood  in  his  shoes ; 
bul.  as  in  the  present  case,  of  an  intentional 
tnripa.'s'M.'r,  wlio  had  no  such  right  to  sell,  the 
defendant  coTild  piirch.i.se  none. 
Such  U  ihe  distinction  taken  in  the  Ranuu 
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law,  u  stated  in  the  InstltiitaB  of  JaBtiiiiao,M. 
IL,  title  L,  sec  S4. 

After  speaking  of  a  painting  b^  one  man  on 
the  tablet  of  onouer,  and  bolding  it  to  be  abeard 
that  the  work  of  an  Apellee  or  ParrhasiuB 
should  go  witbout  compensatioD  to  the  owner 
of  a  wortbkBa  tablet,  if  the  painter  had  powe»- 
sion  fairif ,  he  says,  as  translated  by  Dr.  Coop- 


owner  nisy  prosecute  I^  action  of  theft' 

The  case  of  A'rMMH  T.  Lumber  Co.,  21  winn.. 
491,  is  directly  in  point  here.  The  Supreme 
CourtofUinnesotaHays:  "Thedefendaatclalms 
that  because  they  (the  logs)  were  enhanced  in 
value  by  the  labor  of  the  original  wrong-doer  in 
cutting  thera,  and  the  expense  of  transporting 
them  to  Anoka,  the  plaintiS  la  not  enutled  to 
recover  the  enhanced  value,  that  i*,  that  he  is 
not  entitled  to  recover  the  fidl  value  at  the  time 
and  ptoce  of  conversion."  That  was  a  case, 
bke  this,  where  the  defendant  was  the  Innocent 
purchaser  of  the  logs  from  tbe  willful  wrong- 
doer, and  where,  as  in  tbtecase,  the  transportv 
tion  of  them  to  a  market  was  the  largest  item  In 
their  value  at  the  time  of  conversion  by  defend- 
ant; but  the  court  overruled  the  proposition  and 
afDrmed  a  judgment  for  the  value  at  Anoka,the 
place  of  safe. 

To  establish  any  other  principle  in  such  a 
case  as  this,  would  be  very  disastrous  to  the  in- 
terest of  tbe  public  in  tbe  immense  forest  lands 
of  the  Oovemment    It  has  long  been  a  matter 
of  complaint  that  tbe  de^nedations  upon  these 
lands  are  ^^)ldly  destrovmg  the  finest  forests  in 
the  world.    Unlike  tbe  individual  owner,  who. 
by  fencing  and  vigilant  attention,  can  protect 
[437]     his  valuaQe  trees,  the  Government  has  no  ade- 
auate  defense  agidnst  this  great  evil.    Its  liber- 
uity  in  allowing  trees  to  be  cut  on  its  land  for 
mining,  agricultural  and  other  specified  uses, 
.   has  been  used  to  screen  the  lawless  depredator 
/     who  destroys  and  sells  for  profit. 

To  hold  that  when  tbe  Oovemment  finds  its 
own  property  In  hands  but  one  remove  from 
these  willful  trespassers,  and  asserts  its  right  to 
such  property  by  the  slow  procesaesof  the  law, 
the  holder  can  set  up  a  daim  for  the  value 
which  has  been  added  to  the  propertv  by  the 
guilty  party  in  the  act  of  cutting  down  the 
trees  and  removing  tbe  timber,  is  to  give  encour- 
a^ment  and  rewud  to  the  wrooK-doer,  by  pro- 
viding a  safe  nuvket  for  what  ho  has  stolen 


Dmpeiled 
roflteble. 


profitable. 

Wt  tonear  m'lA  tht  CitenitJudgt 
and  ihe  jvdgment  <tf  the  drew  Court 
firmed. 
True  oop7.   Teat : 


Mm  on 


James  B.  HoKeoney,  Clerk.  Sup.  Court,  C  fi. 


1371]     En  ParU: 

In  the  Matter  of  HEWTON   MARTIN 
CUKTI8,  PetdioMr. 

CSee  8.  C  10  Otto,  8n-a».) 


I.  The  eUi  seotlooot  the  Act  of  August  IB,  1878, 


er.OT^ 


iploiitiortbe  United 

, — — ^,  KlvliiKtoorTecetvmKfnim 

any  other  oOeer  or  empunft  or  tbegoremment  maj 
property  or  otlier  lUna  of  — ' —  ' 

■'- — iMjTMbl 


UllciarpaTpoaeB,under  apenaKjr  ■ 
an<LoD ocmvlaaoB  Bned,  Is oooi 
iTnw  larisdiotioo  of  tUs  o 


Judgmeaj 
Btataaln< 


larisdiotioo 
lb  of  the  In 


lenor  oouna  of  Ifae  Uotted 

Di  bv  habou  arpiw,  is  Umtted 

dntfle  <;;uertk>D  or  me  power  or  Uie  court  to 

oonrndt  tlie  prtoooer  for  tbe  act  of  wtiicb  be  has 
baeo  convloled. 

[No.  «  Orig.l 
Argued  Oct.  H,  £5,  ISSe.  Decided  Dee.  IS,  ISSi. 

PETITION  for  a  writ  of  habea*  corjmt. 
The  writ  of  liabeae  eorput  is  asked  for  in 
tliis  case  bj  the  petitioner,  in  order  to  relieve 
him  from  unprisonmeiit  under  a  judgment  of 
tbe  Circuit  Court  of  the  United  biateafor  tbe 
Southern  District  of  New  ToA ;  that  judgment 
having  been  rendered  upon  Ids  conviction  un< 
der  an  indictment  charging  him,  an  tmpiofi  of 
tbe  United  Stales. with  having  received  money, 
etc. ,  for  politidal  purposes,  from  othra  empiogit 
of  tlie  Government,  conliiuy  to  the  Statute  of 
1876,  chapter  287.  section  6, 19  Stat,  al  L.,  169; 
Rich.Supp.,  84d. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mem-B.  Edwin  B.  Smith.  T.  S.  2f.  Mr- 
Pherton,  WiUiamSUinlesaDdSleplimO.ClarlLe, 

The  Constitution  contains  no  clanse  and  no 
grant  of  power,  upon  which  such  a  law,  passed 
for  such  a  purpose,  can  peat. 

If  Congress  can,  because  of  bisemtdoyineDt, 
make  cnminal  any  act  of  a  federal  emptoye. 
outside  the  discha>'ge  of  official  duty,  it  may  do 
so  as  to  every  act  of  his  life.  Either  the  nature 
of  Uie  relation  and  the  duties  it  imposes,  must 
define  and  circumscribe  the  power  of  refla- 
tion and  dictation  by  the  superior,  or  else  It  is 
without  limitation. 

The  subject-matter  seta  the  bounds,  wbich 
Co  wress  may  not  pass. 

No  act,  committed  within  a  State,  can  be 
made  an  offense  against  the  United  States,  "  Un- 
less it  have  some  relation  to  tbe  execution  of  a 
power  of  GoogreBs,  or  to  some  matter  within 
the  jurisdiction  of  tbe  United  States." 

U.  a.  V.  Fixr,  96  U.  8.,  673  (XXIV..  588); 
Tinneuee  v.  Dane,  100  U.  8.,  880  (XXV.,648). 

Gen.  Curtis  Isuotcharged  with  receivioK  this 
money  in  tbe  course  of  nor  in  violation  of  of- 


_)do. 

Not  having  any  relation  to  the  execution  of  a. 
power  of  Congress,  nor  to  any  "matter  within 
the  jurisdiction  of  tbe  United  States,"  U.  S.  v. 
Ibt.  95  U.  S.,  672  (XXIV.,  588).  Congress  has 
no  ri^t  to  command  in  respect  to  it,  and  ought 
not  to  be  obeyed. 

This  act  is  the  sole  instance,  in  the  entire  leg- 
islation of  the  country,  of  basing  a  conviction 
of  crime  upon  tbe  mere  fact  of  the  relation  of 
tbe  offender  or  the  party  injured  to  the  United 
States. 

1  Abb.  U.  S.,  ch.  G,  tit  Crimes,  pp.  406—461 . 

In  every  other  instance,  the  purpoee  has  been 
to  guard  and  promote  the  uiterests  of  the 
United  States.  If,  hicidentally,  the  functiona- 
ry (mail-carrier  for  instance)  is  protected  in  ih^ 
IM  V.  8. 
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je  of  Ua  iaXy,  It  is  aiiiiplj  in  order  that 
W  ««7  cUKhane  tbe  dutjr  devolved  apoD  bim : 
aot  dMt  tke  inmridiu]  maj  be  eiemplad  from 
pfenical  iMis  or  mental  annojonce. 

Mura  T. U. 8.  Bank,9Wbeiii.,  865,  bottom; 
r.  a*.  Ann,  8 Uw  Bgt.,77; P.  S.v.  Panotu. 
!Bh«A£.1M,  108;  ET.  ^  t.  G^,  36aU.,359) 
r.  &  ».  fl»«.  Pet  C.  C.  «»i  K  a  T.  EiTiy, 
:  Van..  4ffi  (74  C.  S.,  XIX.,  278);  P.  8.  v. 
-     1v.  •  McLeu.  S88.  Ml. 


f  paa  tucli  a  law  t 
■  TWf  ei  BHKoal  rigfaL 

tipaUag  of  tbeM  rights,  Cool^,  J,,  says 
"llcR  are  aoote  tfalng*  too  plain  to  be  nritleti. 


Porter.  Burtbui,  U  MiclL.  107;  Z  Webster's 
W«rta.  3U;  1  BL  Com.,  124;  3  Story's  Life, 
9X.lHKriol>r.  Ueber;  CaUer^.BuU.ZTiaSi.. 
Ift  up;  ITAii'iuni  V.  Ldand.  3  Pet.,  657; 
BmUme^    T. /mm.  18  W«U,  182  (SS  U.  S., 

U  tke  tert  mentioDed  case.  Miller,  J.,  men- 
QMS,  as  iTtitine  oDtalde  of  constituttoDs,  those 
' kl  priDdple*  suiqxMed  to  limit  all  legis- 


:j^"^p 


MrrrOl  t.  Skerittme.  1  N.  H.,  218;  FeopU\. 
.^9>nMm.  4  Barb.,  74;  Bentm  r.  Jraifor,  10 
Brt..  »44:  ftwwn  v.  Bwym.  6  N.  Y.,  866; 
'j'nAf  T.  »rmi»Bton,  4  Conn.,  209;  Letv.  Slate, 

Jiwn.  Bv«Mtt  P.  WhMlm.  Ft«d«riek 
-  ■  -  IP.  PkilUpa. 

ce  is  merely  a  tnirt  which  ia  lo 

npon  whatever  conditions   the 

cbooaee  to  impoec.    If  the  condi' 

o  the  ofBce  holder,  he  is 

take  the  office,  and  he 

or  otlier  right  to  require 

of  Uie  trust  he  aocepte  to  be  sut^ 

— '  or  removed.  In  the  language 

'.  "No  dlizen  is  required  to 

pobHc  offloe,  and  if  he  isuuwttlinKtodo 

■  nch  ctrnditioiu  •■  are  prescribed  by 

^A  at  the  Oovemment  which  cre- 

:,  Usee  iu  tenure  and  incidents,  it 

ipriety  of  this  law,  It 

,    _..  __  ible  to  examine  other 

■  •<  OwncM  vlikb.  in  greater  or  less  de- 
u  wita  a0«et  individuaU,  by  interference 
b  *rir  iDdhrtdtial  actioD  in  certain  cases. 
'  '  '  M  aHotd  a  practical  construction 
"   I  upon  the  potnta  here  in- 

,  Rfv.  RtaL,  reMricts  the  right  of 
-Mimed  to  the  office  of  Becreta^ 
r,  or  Pint  ComptroUer,  or  First 
fun-ror  R^lHier,  to  directly 
'  tw  Inlocatod  In  trade  or  com- 
r  Of  any 


i  or  gain  for 
ly  bnsmeM  in  the 
than  what  shall  be 
Any  penoD  so  offending  shall 


Section  243,  Rev.  Stat.,  restricts  the  right  of 
every  clerk  employed  in  the  treasury  depa^^ 
ment  to  carry  on  any  trade  or  business  in  the 
funds  or  debts  of  the  United  States  or  of  any 
Stales,  orin  any  kind  of  public  property,  or  to 
take  or  apply  to  his  own  use  any  emolument  or 
gain  for  negotiatingor  trangact:Dg&nybushieflS 
m  the  department,  and  it  provides  that,  if  he 
does  90,  be  shall  be  deemed  guilty  of  a  misde- 
meanor and  punished  by  a  fine  of  $900  and  re- 
moved from  office. 

Section  820,  Bev.  Stat.,  reatricU  the  right  of 


)urrency,  eit 
terested  in  a: 


tioD  issuing  national  currency  under  the  lawa 
of  the  United  Slates. 

Section  452.  Rev.  Stat.,  restricts  the  ri^t  of 
the  of&cera,  clerks  and  emploj/it  In  the  Oeneml 
Land-OISce  from  directly  or  Indirectly  having 
or  becoming  interested  in  tlte  purchase  of  any 
public  land. 

Section  1868,  Rev.  Stat.,  restricts  the  right  of 
officers  of  certain  prisons  to  be  intercMed  m  any 
way  in  any  contract  on  account  of  such  prisons. 

Section  1546,  Rev.  Stat.,  restricts  the  right  of 
any  officer  oremphi/i  of  the  Qovemtncnt  to  re- 
quest any  workman  in  the  navy  yard  to  con- 
bibute  or  pay  any  money  for  poutlcal  purposes. 

Section  1688,  Rev.  Stat.,  restricts  the  right  of 
persons  em^oyed  in  the  diplomatic  service  of 
the  UnitcdStates  to  wear  certainkindsof  cloth- 
ing not  authorized  by  Congress. 

Section  1784,  Rev.  Stat.,  restricts  the  right  of 
certain  officers  of  the  United  States  to  be  pre- 
sented witb  gifts  by  other  officers,  or  to  m^te 
such  gifts,  or  lo  subscribe  to  or  ask  subscrip- 
tions for  the  purchase  of  such  gifts. 

SecdOD  17H9,  Rev.  Stat. ,  restricts  the  rlghtof 
revenue  officers  to  engage  in  certain  trades  or 
buaineas. 

Section  2078,  Rev.  Blot.,  restricts  the  right  of 
certaiD  persons  to  trade  with  the  Indians. 

Section  M08,  Hev.  Slat.,  restricts  the  rights 
of  all  officers  of  the  United  States  Uovemment 
from  acting  as  the  agent  or  attorney  for  the 
proaecutton  of  any  cl&im  against  the  United 
SUles. 

Each  of  these  statutes  restricts  the  right  of 
the  Individual  to  do  what  he  pleases,  or  inter- 
feres witb  his  disposition  of  his  privute  proper- 
ty. In  the  same  manDer  as  the  statute  here  un- 
der consideration.  In  each  of  these  esses  and 
in  every  similar  case,  such  rights  of  tbe  indi- 
vidual are  properly  restricted  under  the  Con- 
stitution, tiecause  the  general  welfare  requires 
that  such  restriction  shall  be  imposed;  and  it  is 
confidently  submitted  that  neither  any  one  of 
them,  nor  the  law  in  question,  improperly  de- 
prives the  individual  of  any  of  W  legal  or 
constitutional  rights. 

2.  The  law  Is  wltbin  the  implied  powers  of 
Congress,  and  isexpresslyauthorized  by  Article 
I,  section  8  of  the  ConstitutloQ. 

That  article  gives  Congress  power  "To  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  bv  this  Consti- 
tution in  tbe  Oovemment  of  tbe  United  States, 
or  in  any  department  of  office  thereof." 

McOidioeJi  v.MarvUtndA  WhBat.,41S;  Martin 
V.  HuiUtr,  1  Wlwat,  8M;  Stoiy,  Const,  sec 
IMl. 
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Oct.  Term, 


These  powers  maj  be  applied  at  the  dlscre- 

tlon  of  CoDgress,wliea  it  is  necessai;,  If  proper 
means  t>o  employed. 

Andertcmv.  Dunnfi  WhaiL,  315;  MeOulloek 
V.  Maryland.  4  Wheat.,  818;  Zoie  t.  R.  B.  Cb., 
53  Cal.,  63;  MMropotitan  SarJc  \.  Van  Duke, 
37  N.  Y.,  400 ;  Jn  r«  Jaekton.  14  Blatdif., 
245-249;  MeOuUtxh  t.  Maryland,  4  Wheat, 
431,  498i  Leo<^  Tender  Caaa,  13  Wall.,  689  (70 
U.  8.,iX.,808);i6p6i*mv.  OmuwH,8Wall., 
604(75U.  8.,xix.,518). 

The  poTCcr  to  pass  this  law  is  a  corollaiy  of 
the  power  to  create  offices. 

The  Leglslaturo  can  abolish  or  chanee  an  of- 
fice created  by  it,  and  extend  or  abndge  the 
terms  of  its  incumbents. 

In  re  Bulger,  45  Cal.,  558;  CoUini  v,  Traey, 
86  Tex.,  546. 


elections. 

Const.  Art.  I,  sec.  4;  Eiparte  Sttbald,  100  U. 
S.,  871  (XXV..  717). 

Indictments  under  the  statute  against  bribery 
have  been  sustained  by  the  courts. 

U.  8.  R.  8..  sec  5511;  U.  8.  v.  HendHck.  2 
8awT.,476;  U.  S.v.  CNeiU.i  8awy.,481;  U.  S. 
V.  Joknaon.  8  Sawy.  482. 

The  constitutionality  of  the  law  Is  to  be  af- 
firmed, unless  it  Is  shown  U>  be  clearly  in  vio- 
lation of  the  ProTislons  of  the  Constitution. 

Cooley,  Const.  L.,  200;  Legal  TeTtder  Com*. 
12  Wall.,  457  (79  U.  8..  XX.,  387);  &mnk*n- 
XBeaUA  w.Smilh,  4  Blnn.,  123;  Munn  v.  lUinoU, 
«4  U.  8.,  118  (XXIV.,  77);  FleUAer  v.Pedc,  6 
Crancb,  87;  Pamle  v.  Supermini  of  Orange,  17 
N.Y..  241;  BerlMfy.  ffBeiUy,  74  N.  Y.,  514. 

The  meaning  and  object  of  the  statute,  there- 
fore, being  clear,  as  it  la  not  prohibited  by  the 
Constitution  nor  repugnant  to  its  spirit;  as  it  is 
within  the  implledpowersof  Congress;  asit  is  a 
necessary  attendant  upon  the  power  lo  regulate 
elections  and  create  oiBcea  and  as  it  Imposes  a 
regulation  necessary  to  the  public  welfare,  its 
«nactmeDt  is  within  the  discretion  of  Congress. 
Iti3.therefore,constitutioDal,andthewrltB£ould 
be  dismissed,  and  the  petitioner  remanded  to 
custody. 

Mr.  Chitf  Jttitiee  Waite  delivered  the  opin- 
ion of  the  court: 
In  the  Act  of  August  15,  1876,  making  ap- 

Eiriationa  for  the  legislative,  executive  and 
dal  expenses  of  the  Qovemment.ch.ZST,  19 
.  at  L.,148;  I  Supp.  R  S.,  246,  the  foUow- 
ing  appears  as  section  6: 

"  Section  6.  That  all  executive  officers  or 
em-^oyi*  of  the  Cniled  8tat«s  not  appointed  by 
the  President,  with  the  advice  and  consent  of 
the  8enate,  are  prohibited  from  requesting,  giv- 
ing to  or  receiving  from  any  other  officer  or 
einployiot  Ibe  Government,  any  money  or  prop- 
■erty  ot  other  thing  of  value,  for  political  pur- 
poses; and  any  such  officer  or  emplayS,  who 
shall  offend  against  the  provisions  of  tills  sec- 
tion, sh^  be  at  once  discharged  from  the  serv- 
ice of  the  United  States;  and  he  shall  also  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  fined  in  a  sum  not  ex- 
ceedinif  $500. 

Curtis,  the  petitioner,  an  employs  of  the 
United  States, was  indicted  in  the  Circuit  Court 
for  the  Southeiu  District  of  New  York,  and 
281 


convicted  under  this  Act  tor  nceivlng  money 
for  political  purposes  from  other  emploj/et  of 
the  Oovemment,  Upon  his  conviction,  he  was 
sentenced  to  pay  a  fine  and  stand  committed 
until  payment  was  made.  Under  tills  sentence 
he  was  taken  into  custody  by  the  marshal,  and 
on  his  application  a  writ  of  /labea*  corpvt  was 
issued  by  one  of  the  Justices  of  this  court  in 
vacation,  returnable  here  at  the  present  Term, 
to  inquire  into  the  validly  of  his  detention.  The 
important  question  presented  on  the  return  to 
the  writ  so  Issued  &,  whether  the  Act  under 
which  the  conviction  was  bad  is  constitutional. 

The  Act  is  not  one  to  prohibit  all  contribu- 
tions of  money  or  property,  by  the  designated 
officers  and  ctnploySi  of  the  bnited  Statee,  for  E 
political  purooses.  Neither  does  it  prohiUt 
Ihem  altogether  from  receiving  ot  solicltiug 
money  or  property  for  such  purposes.  It  sim- 
ply forbids  tneir  receiving  from  or  giving  to 
each  other,  Beyond  this  no  restrictions  are 
placed  on  any  of  their  political  privileges. 

That  the  Government  of  the  United  Etr.ies  is 
one  of  delegated  powers  only,  and  that  its  au- 
thority is  defined  and  limited  by  the  Constitu- 
tion, are  no  longer  open  questions;  but  express 
authority  is  given  Congress  by  the  ConslitutioD 
to  make  all  laws  necessary  and  proper  to  cniTT' 
Into  effect  the  powers  that  are  delegated.  Art.  I., 
sec.  8.  Within  tbe  legitimate  scope  of  thia 
grant.  Congress  is  perimtted  to  determine  for 
Itself  what  IS  necessary  and  what  is  proper. 

The  Act  now  in  question  is  one  Tt^nilatlngill 
some  particulars  the  conduct  of  certain  offlcer« 
and  empioyit  of  the  United  States.  It  rests  oa 
the  same  principle  as  that  originally  passed  in 
1789  [1  Stat.- at  L.,  67]  at  the  flrat  session  of  tlie 
firsbCongresB,  which  makes  it  imlawtul  forcer- 
tain  offlcets  of  the  treasury  department  to  en- 
gage in  thebusinessof  trade  or  commerce,  or  to 
own  a  sea  vessel,  or  to  purchase  public  Isndaor 
other  public  property,  or  lo  be  concerned  in  the 
purchase  or  disposal  of  the  public  securities  of 
a  State,  orof  the  United  SUles  (Rev.  Slat.,  sec. 
2^3):  and  that  passed  in  1791  [1  Stat,  at  L.,  215], 
which  makes  it  an  offense  for  a  clerk  in  the  same 
department  to  cany  on  trade  or  business  in  the 
funds  or  debts  of  the  SlAtes  or  of  the  United 
States,  or  in  any  kind  of  public  property  (/rf., 
sec.  244);  and  that  passed  in  1813  [2  Stat,  at  L., 
786];  which  makes  It  unlawful  for  s  Judge  ap- 
pointed under  the  authority  of  the  United  ttatea 
to  exercise  the  profession  of  counsel  or  attorney, 
or  to  be  engaged  in  the  practice  of  the  law  (Id. , 
sec.  718);  and  that  passed  in  1858  [10  8tat.  &t 
L. ,  170],  which  prohibits  ei-ery  officer  of  the 
United  States,  or  person  holding  anv  |>iace  of 
trust  or  profit,  or  discharging  any  odicial  func- 
tion under  or  in  connection  with  any  Execu- 
tive Department  ot  the  Government  of  tlie 
United  States,  orunder  the  Senate  or  House  of 
Representatives,  from  acting  as  an  a^ut  or  at- 
torney for  the  prosecution  <^  any  claim  against 
the  United  States  (Id.,  sec.  6498);  and  that 
passed  in  1868  [12  Stat,  at  L.,  766],  prohibiting 
members  of  CouKreas  from  practicing  in  tbe 
Court  of  Claims  {Id, ,  sec.  1058);  and  that  passed 
in  1867  [14  StaL  at  L.,  492],  punishing,  by  dis- 
missal from  service,  an  officer  or  tmp^e  of  tht> 
Government  who  requires  or  requests  any  work- 
ing  man  In  a  navy  yard  to  contribute  or  pey 
any  nioneyfor  political  purpoees(/(I., sec.  1546); 
and  that  passed  in  1808 [2 Stat. all..,  4d4], pro- 
108  II.  S. 
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t.  nW);  umI  uiothcT  a 


her  pused  In 
tf  L,4S].  which  provides  that  no  offlcer^clerk 
or  rmfltigt  In  the  Qovi 


1870  [18 
3  officer,  L-iciB. 
of  the  Unlled 
antca  ibaO  aoUdt  caotribatlons  rrom  other  of- 
finn,  derk  or  emplayi*  for  &  rift  to  those  in  a 
■qperioroffidalpocition,  snd^t  do  officials  or 
cKrical  •upniois  ahall  receive  any  gift  or  pres- 
Ml  ■■  a  contributiot]  to  them  from  persons  in 


■ike  a  donation  as  a  gitl  or  picsent  to  any  of- 
icU  mpoior  (M,  sec.  1784).  Manj  othersof 
a  Uadnd  duuKter  misht  be  referred  to,  hut 
IhMe  are  enou^  to  show  what  has  been  the 
■caciioe  In  the  Le^ialative  Detnrtment  of  the 
fic««nunent  from  ita  oreanlzatioD  and,  no  far 
■•  we  know,  this  la  the  fist  time  the  constitu- 
liam^tT  of  aa^  l^islation  baa  ever  beon  pre- 
MSM  for  tadkia]  determination. 

The  erident  porpooe  of  Congress  in  all  this 
ttttt  of  enactments  haa  been  to  promote  effl- 
^nc^  and  integrity  In  the  dlschai^  of  otilcial 
4udcB,  and  to  maintain  proper  disdpline  in  the 
pablic  icrvke.  Clearly,  such  a  purpose  Is  with- 
U  the  Joat  acope  of  legislative  poner,  and  it  is 
Ml  oay  to  aee  why  the  Act  now  under  consid- 
tBtkm  does  itot  come  fairly  within  Ibe  legtti- 

ffemed  by  the  counsel  for  the  petitioner,  po- 
Bdcal  aaacMDients  upon  office  holders  arc  not 
f'r'''''H  The  managers  of  political  cam- 
pagna,  not  in  the  employ  of  the  United  States, 
■•  JaMaa  free  nowtoraulon  those  in  office  for 
■BM^  to  be  oacd  for  political  purposes  as  ever 
tey  were,  md  those  In  office  can  contribute  as 
Bsiallj  aa  tbey  please,  provided  their  payments 
mt  BM  Bade  to  any  of  the  prohibited  officers 
ar  0api«|rf*.  What  we  are  now  considering  is 
BM  whc&a  CoogTeSB  has  gone  as  far  as  it  mav, 
im  shiilMi  (hat  which  has  been  done  is  with- 
h  Ac  iiMiiliiilliiinl  limits  upon  Its  teelsUti'e 


«kB  hafiBsi  as  a  request  may  end  as  a  demand, 
■d  Om  a  fsOure  to  meet  the  demand  may  be 
»^d  br  Utoae  having  the  power  uf  removal, 

■  i  laiM  li  I  if  siirpnnrii  rliitj  Krowingout 

M IW  pntttical  relatioiB  of  the  panks.  Contri- 
hBs«*  ■emred  ondn"  such  circumstances  will 
fi^  la  Ekely  be  made  to  avoid  the  consc- 
fKKCsof  the  peraonal  dlipleBsure  of  a  supe- 
^M.  as  to  praooDtetiie  poUtkal  views  of  the  cod- 
vnoit:  to  avoid  a  dtsdwrge  from  service,  not 
1.  fiivr^M  a  political  privilege.  The  law  coo- 
o  leaUkttnns  upon  either  giving  or 
tit.  rsrrpi  so  far  as  may  be  necessary  to 
w"^  ta  "aie  degree,  those  in  the  public  serv- 
n  hc«n<  rusctiooa  through  fear  of  personal 
»•  Tha*  pamne  of  the  restriction,  and  the 
TiMnpke  ca  which  h  rests,  are  mMt  dlstlDcUy 
H^Mad  to  srrtlaa  I.MO,  npra;  Ihe  re-enact- 
M«  to  tbr  RrrtHd  8Utules  of  m-dion  8,  of 
^  Aa  MilrlaB  appfopriadons  for  the  naval 
■mn  for  (ke  T«ar  ending  June  SO.  I8S8.  14 
•s  at  L. .  4H.  ch.  ITS.  whidi  subjected  u 


ofllcer  or  emjUoyi  of  the  Government  to  dis- 
miSBBl  if  he  required  or  requested  a  working- 
man  in  a  navy  ^ard  to  contribute  or  pay  any 
money  for  political  purposes,  and  prohibited 
the  removal  or  discliarge  of  a  workingmaD  for 
his  political  opinions;  and  in  section  1784,  the 
re^nactment  of  the  Act  of  February  1,  1870, 
ch.  11,  16  Stat,  at  L,,  63,  "  To  protect  officials 
in  public  employ,"  by  providing  for  the  sum- 
mary discharge  of  those  who  make  or  solicit 
contributions  for  presents  to  superior  officers. 
No  one  can  for  a  moment  doubt  that  in  both 
these  statutes  the  object  was  to  protect  tiio 
classes  of  officials  and  employi*  provided  for, 
from  being  compelled  to  make  contributions  for 
such  purposes  throusb  fearof  dismissal  if  tbey 
refused.  It  is  true  Inat  dismissal  from  senice 
is  the  only  penalty  imposed,  but  this  penalty  is 

gven  for  doing  what  is  made  a  wronrful  act. 
it  is  constitutional  to  prohibit  the  Act,  the 
kind  or  degree  of  punishment  to  be  Inflicted  for 
disregarding  the  prohibition  is  clearly  within 
the  discretion  of  Congress,  provided  it  be  not 
cruel  or  unusual. 

If  there  frere  no  other  reasons  for  legislation 
of  this  character  than  such  as  relate  to  the  pro- 
tection of  those  in  Ibe  public  service  against 
unjust  exactions,  its  constitutionality  would, 
in  our  opinion,  be  clear;  but  thereare  others,  to 
our  minds,  equally  good.  If  persons  la  public  ,___, 
employ  may  be  call«l  on  by  those  in  authority  [S'"] 
to  contribute  from  their  personal  income  ti>  the 
expenses  of  political  cumpaigns,  and  a  refusal 
may  lead  to  putting  good  men  out  of  the  serv- 
ice, liberal  payments  may  be  made  the  ground 
for  keeping  poor  ones  in.  So,  too.  If  a  port  of 
the  compensation  received  for  public  services 
must  be  contributed  for  political  purposes,  it  is 
easy  to  see  that  an  increase  of  campensatlon 
may  be  required  to  provide  the  mf.ans  to  make 
the  contribution,  and  that  in  this  way  the  Oov- 
ernment  itself  may  be  made  to  furnish,  indirect- 

a,  the  money  lo  defray  the  expenses  of  keeping 
e  political  parly  in  power  that  happens  to 
have  for  the  tune  being  the  control  of  the  pub- 
lie  patronage.  Political  partiea  must  almost 
necessarily  exist  under  a  republican  form  of 
government,  and  when  public  employment  de- 
pends to  anv  considerable  extent  on  parly  sr " 


interfere  with  this.  The  apparent  end 

of  Congress  will  be  accomplished  if  itpreventa 
thoee  in  power  from  requiring  help  for  )^uch 
purposes,  as  a  condition  to  conthiued  employ- 


Ject  further.  In  our  opinion  tnc  statute  under 
which  the  petitioner  was  convicted  is  constitu- 
lionaL  The  other  objections  which  haie  been 
\amA  to  the  detention  cannot  Ix!  considered  in 
this  form  of  proceeding.  Our  Inquiries  in  this 
class  of  cases  ore  limited  to  such  objections  as 
relate  to  the  authority  of  the  court  to  render  the 
iudgment  by  which  the  prisoner  is  held.  We 
nave  no  general  power  to  review  the  Judgments 
of  the  Inferior  courts  of  the  Lniinl  Siiitcs  iu 
criminal  cases,  bv  the  use  of  the  writ  of  htluat 
(WTTrai  or  otherwise.  Our  lurisdiclionisUmiled 
to  the  single  question  of  tne  power  of  the  court 
to  GOimalt  the  prisoner  for  the  aci  of  which  he 


8n-$79 
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has  been  comicted.  Ek  parte Lange.lSWail., 
168  t8S  U.  S.,  XXI.,  B73];  Et  parte  Boteland. 
104  tr.  8.,  «04  [XXV.,  8ei]. 

TAe  amumtment  in  thit  ea»e  wu  lavifvi  and 
the  petitioner  it,  eoneeqvenllg,  remaruud  to  t/ie 
cuttody  of  ths  MarAaifoT  the  Boalhem  Dietrict 
^Jftw  Fort. 
Tiue  copy.   Teat : 

James  B.  HoKeone;,  caerk,  Bup.  Court;  C  & 

[9TS]         Mr.  JiuHee  Bradlajt  diSBentliL;: 

I  cannot  concur  in  the  opinion  olthe  court  in 
tbis  cose.  The  law  under  which  the  petitioner 
ie  imprtooned  m^es  it  a  penal  offense  for  anj 
executive  officer  or  emjioye  of  the  United  States, 
not  appointed  L/- Iviceof  the  Senate  (an  imim- 
portant  diadnctioD,  bo  far  as  the  power  to  make 
Oie  law  i;  concerned),  to  request,  give  to  or  re- 
ceive from  any  other  officer  or  employi  of  the 
Ooveroment  any  money  or  propCTty  or  other 
thing  of  value,  for  political  purposes;  thus,  in 
effect,  making  it  a  condition  of  accepting  any 
employment  under  the  Government,  that  a  man 
shall  not,  even  voluntarily  and  of  his  own  free 
will,  contribute  in  any  way  tfarouRh  or  bj  the 
bonds  of  any  other  *niptoff/of  the  Government, 
to  thepoliticalcauL::wbicbhedemrcstoaidaud 
promote.  I  do  not  believe  that  Congress  has  any 
right  to  impose  such  a  condition  upon  any  citi- 
zen 01  the  United  States.  The  offices  of  the 
Govcmroent  do  not  belong  to  the  le^lative 
department,  to  dispose  of  on  any  conditioDS  it 
may  choose  to  impose.  The  Legislature  creates 
moat  of  the  offices,  it  Is  true,  and  provides  com- 
pensation for  the  discharge  of  their  duties;  but 
thatisitsduty  todo,  in  order  to  establish  a  com- 
plete orranization  of  the  functions  of  govern- 
ment. When  esiablisbed,  tbe  ofSces  ore  or 
ought  to  be  open  to  all.  TheybelongtotheUnit- 
ed  States  and  not  to  Coagtess,  and  every  citizen. 
having  the  proper  qualifications,  hea  the  right  to 
accept  office  and  to  be  a  candidate  tha^or. 
Tbis  is  a  fundamental  right  of  which  the  Leg- 
islature cannot  deprive  tbe  citizen,  nor  clogila 
exercise  with  conaitions  that  are  repugnant  to 
his  other  fundamental  rights.  Such  a  condition 
I  regard  that  imposed  by  tbe  law  in  question  to 
be.  It  prevents  the  citizen  from  co-operating 
with  other  citizens  of  bis  own  choice  in  the  pro- 
motion of  his  political  views.  To  take  an  in- 
terest in  public  affoitB,  and  to  further  and  pro- 
mote those  principles  which  are  believed  to  be 
vital  or  important  to  the  general  welfare, is  every 
citizen's  duty.  It  is  a  just  complaint  that  so 
many  good  men  abstain  from  taking  such  an  in- 
terest. Amongst  the  necesfiary  and  proper  means 
for  promoting  political  views,  or  any  other 
views,  areossociation  and  contribution  of  money 
or  for  that  purpose,  both  to  aid  diicuasion  and  to 

.a^i*-!     disseminate  information  and  sound  doctrine. 

'  J  TodenytoamantbeprivilegcofaBBOdatingand 
making  joint  contributions  with  such  other  citi- 
zens as  he  may  choose,  is  an  unjust  restraint  of 
his  right  to  propagate  and  promote  his  views  on 
public  affairs.  The  freedom  of  speech  and  of 
the  press,  and  that  of  assembling  together  \o 
consult  upon  and  discuss  matters  of  public  in- 
terest, and  to  Join  in  petitioning  for  a  redress  of 
grievances,  are  expr^sly  secured  by  the  Con- 
stitution. The  spirit  of  this  clause  covera  and 
embraces  the  right  of  every  citizen  to  engage  in 
such  discussions,  and  to  promote  the  views  of 
himBelt  and  bis  associateB  freely,  without  beins 


tranuneled  by  Inconvenient  reEtricUons.  Such 
restrictions,  ^a  my  Judgment,  are  Imposed  by 
the  law  in  question.  Every  person  accepting 
any,  the  most  insignificant,  employment  under 
the  Qovenmient  must  withdraw  himself  from 
all  societies  and  associationB  having  for  object 
the  promotion  of  political  information  or  opin- 
ions. For  if  one  officer  may  continue  his  con- 
nection, others  maydothesame.and thusitcon 
hardly  fail  to  happen  that  some  of  tbem  will 
give  and  some  receive  funds,  mutually  contrib- 
uted for  the  purposes  of  the  association.  Con- 
gress might  Just  as  wcU,  so  far  as  the  power  is 
concerned,  impose,  ss  a  condition  of  taking  anv 
employment  under  the  Government,  enlue  A- 
lence  on  political  subjects,  and  a  probilntion  of 
all  conversation  thereon  between  government 
em^oyit.  Nay,  it  might  as  well  prohibit  the 
discussion  of  religious  questions,  or  the  mutual 
contribution  of  funds  for  missionary  or  other 
religious  purposes.  In  former  times,  when  the 
sla^eiy  question  was  agitated,  this  would  have 
been  a  very  convenient  law  to  repress  all  dis- 
cussion of  the  subject  on  either  side  of  Hasoa 
and  Dixon's  line.  At  the  present  time,  any  effi- 
cient connection  with  an  association  in  favor  of 
a  prohibitory  liquor  law,  or  of  a  protective  tar- 
ifl,  or  of  greenlMck  currency,  or  even  for  tbe 
repression  of  political  assessments,  would  render 
any  government  official  obnoxious  to  thepenal- 
ties  of  the  law  under  consideistlon.  For  all 
these  questions  have  become  political  In  their 
character,  and  any  contributions  in  aid  of  the 
cause  would  bo  contributions  for  political  pur- 
poses. Tbe  whole  thing  seems  to  me  absurd. 
Neither  men's  mouths  nor  tbeir  purses  can  be 
constitutionally  ded  up  in  that  way.  The  truth 
is  that  public  opinion  is  oftentimes  like  a  pendu- 
lum, swinging  backward  and  forward  to  ex- 
treme lengths.  We  are  not  unfrequently  in 
danger  of  becoming  purists,  instead  of  wise  re- 
formers, in  particular  directions;  and  hastily 
pass  inconsiderate  laws  which  overreach  the 
mark  thev  are  aimed  at,  or  conflict  with  rights 
and  privileges  that  a  sober  mind  would  regard 
as  indisputable.  It  seems  to  me  that  the  present 
law,  taken  in  all  its  breadth,  is  one  Of  ttrnkind. 

The  Legislature  may,  undoubtedly,  passlaws 
excluding  from  particular  offices  those  who  are 
engaged  in  puiBuita  incompatible  with  the  f  aith~ 
fufdlschargeof  thedutiesof  Guchoffices.  That 
is  quite  another  thingl 

'The  Legislature  may  make  laws  ever  sostiin- 
^nt  to  prevent  the  corrupt  use  of  money  in  elec- 
tions, or  in  political  matters  generally,  or  to  pre~ 
vent  what  are  called  politic  assessments  on 
govemmuit  emplo^,  m  any  other  exercise  of 
undue  influence  over  them  by  government  offi- 
cials or  others.  That  would  be  all  right.  ThaX 
would  clearly  be  within  the  province  of  legisla- 

It  is  urged  that  the  law  in  question  is  intended, 
■■  * "  '*  ~oes,  to  effect  this  v"""  •'■i"~   ^>- — »- 

tuttheenddoesno 

What  I  contend  is,  , 

this  particular  mode  of  restraining  an  ackuowft 
edged  evil,  Congrcs.s  has  overstcm>ed  its  legiti- 
mate powers,  and  interfered  with  the  substantial 
rights  of  the  citizen.  It  isnotlavrfultodoeril 
that  good  may  come.  There  are  plenty  of  ws  j^s 
in  which  wrong  may  be  suppres^  without  re- 
sorting to  wrongful  measures  to  do  it,  No 
doubt  It  would  often  greatly  lend  to  prevent  the 

ioeu.». 
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■rad  of  &  mataflotu  and  dead)  j  epidemic,  If 
itm  fint  taken  iiioiUd  be  Immediatelj  socri- 
Ind  to  ite  public  good.  But  each  h  mode  of 
pncHing  tbe  evil  would  hardly  be  regarded  as 
WiDMaF  m  a  Cbriatian  couot^. 

I  Ian  DO  wbb  lo  discuss  the  sublecl  at  length, 
bn  dnd;  to  express  tbe  genciu  grouods  on 
wUcb  I  tbfaik  Uw  lefClalatioD  Id  questloD  is  ultra 
mrm.  Tbouxfa  as  much  opposed  as  anyone  U> 
Ikrrrfl  loo^t  to  be  remedied,  I  do  not  think 
Ue  node  idopied  is  a  Intimate  or  constUudoo- 
•I  oae,  because  it  interferes  too  much  with  the 
fnedm  of  tbe  dtizi'a  in  the  pursuit  (if  lawful 
■d  fnpa  ends.  If  similar  laws  have  been 
I  paaed  befofr,  that  does  not  mahe  il  right.  The 
'  fwWion  k,  whether  the  present  law,  vdth  its 
"wpJBf  provisons.  is  within  the  just  powers 
tf  Cvu^rm.  As  I  do  not  think  it  is,  I  dissent 
tnm  die  optnion  of  the  majority  of  the  court. 

bacoopr.  Tost: 

Jane*  B.  MaKautej,  Oatk.  Sup.  Court,  U.  B. 

D.B..lW;UID.8n<a 


CTDCPEITDENT  SCHOOL  DISTRICT  OP 
ICKLEY.   HABDIN  CODNTY.  IOWA, 


F.  G.  HALL. 

8.CUOMo,4a,<».l 

</  errori   JBing  ume. 

to  or  return  vtth  a  writ  of 


l,IUa»EUItirll)o: 

"[No.  725.] 

i«  Ar.  4.  tSSt.     DteidedDee.  tS,  188t. 


riB  i-^t^.^—  lo  Html—  uul  affirm. 

Jfcva.  ■!»■— ■Jw  T.  BrltteB.  C.  C. 
.Xww  aad  Wetter  H.  Smitli,  for  defeodaut  In 
inv,  ta  wupfun  of  motion*. 

"""'*"  I.  for  plaintiff  in  e^ 

*  au«',^>MtM  Walto  deUrared  tbe  opli 

T\mi  mttitmtim  Jenied.    A  ftfluetoMmei 
B  with  •  writ  of  eiTor  an  assignment 

'-Td  by  aecUon  IMn  of  the  Re- 

a  ground  for  dItmlBwl  for 

1.    If  an  assignmeDt  la  filed 

«  wfUi  tbe  reqtiiremaita  of  para- 
ng 4.  BbIc  1],  It  WO)  oniiDaiily  be  enough. 
nam  b  hn  Id  lUa  case  nich  a  cokirof  right 
>a4bMl^Bl  •■  to  make  tt  proper  for  ns  to  — 
Mm**  —dnn  to  afflrm.     IPUImi  t.  I 

•  r  ft.wrrxxv.,  4401. 

Jaa^B.llcKcca«f,awk,8iip.Goiirt,U.8. 


ALBERT  GRAirr,  Appt., 

PHCENIX  MUTUAL  LIFE  INSURANCE 

COMPANY. 

mee  B.  (X,  MOtto,  OHKt.) 

Final  decree,  what  i» — decree  infereeloture. 


should  be  rm  afflrmanoe  here,  tbe  court  below 
_  _i  have  nothlna to  do  but  to  ezeoute  tlie  decree 
It  bad  abeady  lendered. 

2.  A  decree  In  a  f  oredosure  milt,  which  does  not 
orderasaleotthepropertr.butoverTulei  the  de- 
fense set  tortb  In  acrosi-Iuu,  and  declares  that  the 
appellee  ts  tbe  owner  of  the  debt  secured,  and  rof  era 
tbe  case  to  an  auditor  to  sseertaln  tbe  amount  due 
tbereon,  Che  eztaCcnoe,  amounts  and  priorttlee  at 
UeoB,  and  tbe  olalms  for  taxes,  la  not  a  nnal  deotee. 

[No.   1086.1 
Submilied  Nov.  SO,  18SS.  Beaded  Dec.  18.  188S. 

le  Court  of  the  Dls- 

The  history  and  fads  of  the  case  sufficiently 
appear  in  liie  opinion  of  the  court. 

On  motion  to  dismiss. 

Meim.-WaUxm  F.  HkUInvIr  andUeh- 
ant  T.  Merriek,  for  appellee,  m  support  of 
motion. 

MeMtrt.  WIlU»m  A.  Mdoy,  Beiyamin  P. 

vUer  and  H.  W.  Blair,  for  appellant,  eotttra. 

Jfr.  Clii^Jvttiee  Wftlte  delivered  tbe  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  following  decree 
in  a  suit  for  the  foreclosure  of  certain  aeeds  of 
trust  in  tbe  nature  of  mortgages  to  secure  the 
"wyment  of  money: 
"The  cause  came  ontobehcarduponthe  plead- 
ings and  proofs  therein  and  bsvibg  been  sub- 
milled  by  the  counsel  of  the  respectlTe  parties 
and  duly  considered  by  the  court,  and  It  ap- 
pearing to  the  court  that  said  defendant,  Albert 
Grant,  is  not  entillod  lo  any  relief  under  his 
cross-bill  in  this  cause;  that  the  plalntlS  is  tbe 
bolder  and  owner  of  the  several  obligations  of 
said  Grant,  secured  by  the  deeds  of  trust  on  tbe 
renl  estate  prayed  In  the  original  hill  of  com- 
plaint herein  to  be  sold  for  the  payment  of  tbe  .  .-_. 
indeblednesH  thereon,  and  mentioned  and  set  1*30] 
forth  In  the  8d,  4th,  6th,  Bth,  7th  and  8tb  para- 
gmphs  of  said  bill;  that  said  Grant  has  made 
default  in  the  |«yment  of  bis  said  oblintions, 
on  which  he  is  indebted  to  tbe  plaintiff  in  large 
sums  of  money,  with  long  arrearages  of  interest; 
that  said  Grant  has  tiot  paid  taxes  on  said  real 
e8ta.te  for  a  number  of  years,  and  tbe  same  are 
in  arrears  for  upwards  of  930,000:  that  said  in- 
debtedness of  said  defendant  Grant  lo  tbe  plaint- 
iff largely  exceeds  tbe  value  of  said  real  eataie, 
and  thai  the  plaintiff  has  no  personal  security 
for  its  aald  debt  1  it  Is,  this  second  day  of  Mareh, 
A.  D.  1882,  ordered,  adjudged,  and  decreed  that 
this  cause  be,  and  the  same  hereby  la,  referred 
lo  tbe  auditor  of  the  court  to  stale  the  account 
between  the  plaintiff  and  tbe  defendant,  Albert 
Grant;  the  amount  due  under  said  several  deeds 
of  trust  on  aold  real  estate  prayed  to  be  sold  In 


NOTH.— irhM  {■  «fMri  dt 

tfirr  court  /ram  itihtcA  at 
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Boid  Mil;  the  unouDtB  due  said  Judgment  and 
mechftDica' lien  crediiOTB  referred  to  u  said  bill; 
whether  the  same  are  liens  upon  anv  of  said  real 
estate ;  ihe  relative  prioritien  of  the  dalms  of  said 
creditors  and  the  plaintiff,  and  the  value  of  the 
said  real  estate,  all  from  the  proofs  in  this  cause, 
except  as  to  said  mechanics'  lien,  and  repoit  the 
same  to  this  court  And  said  auditor  shall  fur- 
Iherascertain  and  report  to  thiscourt  the  amount 
due  for  taxes  in  arrears  on  said  real  estate,  and 
whether  the  same  or  apj  pan  thereof  has  been 
sold  for  taxes,  and  if  so,  when,  for  what  taxes, 
for  what  amount  anil  to  whom. " 

To  this  was  added  an  order  appointing  a  re- 
ceiver to  lake  possession  of  the  property,  make 

A  motion  is  now  made  to  dismiss,  because  the 
decree  appealed  from  !s  not  a  final  decree. 

The  rule  is  well  settled  that  a  decree  to  be 
final,  within  the  meaning  of  that  term  as  used 
in  the  Acta  of  Congress  giving  this  court  juris- 
diction on  appeal,  must  terminate  the  litigation 
of  the  parties  on  the  merits  of  the  case,  so  that 
if  there  should  be  an  affirmance  here,  the  court 
below  would  have  nothing  to  do  but  to  execute 
Ihe  decree  it  bad  already  rendered.  This  sub- 
ject was  considered  at  the  present  Term  in  Botl- 
mck  V.  Brinkerhoff  \anlc,  73],  where  a  Urge 
numberof  casesarecited.  It  has  also  been  many 
limcsdecidedthat  a  decree  of  sale  in  a  foreclos- 
ure suit,  which  settles  all  the  rights  of  the  par- 
tics  and  leaves  notbine  to  be  done  but  to  niake 
the  sale  and  pay  out  the  proceeds,  Is  a  final  de- 
crceforthepurposesof  anappeal.  Rayv.  Laa, 
3  Cranch,  179;  Whitings,  Bank.  IB  Pet,  15; 
Browon  v.  R.  R.  Co.,  2  Black,  531  r67  U.  8.. 
XVir..  8601;  Qreea  v.  FMc,  108  U.  8.,  620 
rXXVl..««].  But  in  ff.  a  Co.  V.  Si«i*y.  33 
Wall.,  409  [M  U.  S.,  XXIII.,  187],  It  was  held 
that  "To  justify  such  a  sole,  without  consent, 
the  amount  due  upon  the  debt  must  be  deter- 
mined. •  *  •  Until  this  is  done,  the  rights 
of. the  parties  are  not  all  settled.  Final  proc- 
ess for  the  collection  of  money  cannot  issue  un- 
til the  amount  to  be  paid  or  colleclcd  bv  the 
process,  if  not  paid,  has  been  adjudKe<l.''  In 
this,  the  court  but  followed  the  principle  acted 
on  in  Barnard  v.  Qibton,  7  How.,  656;  Ihimit- 
ton  V.  SUiintltort),  2  Wall..  106[69  U.  S.,  XVII., 
905];  Craie/ont  v.PoinU.  13  How,,  II,  and  many 

The  present  decree  is  not  final  acconlingto  this 
rule.  It  does  not  order  a  F«)e  of  the  property. 
It  overrules  the  defense  of  the  appellant  as  $et 
forth  in  his  cross- bill, and  decliircs  that  the  appel- 
lee is  the  holder  and  owner  of  the  debt  secured  by 
the  deedaof  trust, but  refers  Ihccase  lo  an  auditor 
to  ascertain  the  amount  duo  upon  the  debt,  the 
amount  due  certain  judgment  and  lien  creditors, 
the  existence  aud  priorities  of  liens  and  the 
.  claims  for  taxes.  It  is  true  that  the  court  finds 
the  amount  due  tbe  appellee  largely  exceeds  the 
value  of  the  property,  but  this  is  onlyasafoun- 
dationforlbe  orderappoiniiag  the  receiver 
in  point  of  fact,  it  is  not  true,  the  finding  will 
not  conclude  tbe  parties  in  the  final  closing  up 
of  the  suit  The  order  for  the  delivery  of  the 
property  is  only  in  aid  of  the  foreclosure  pro- 
ceedings, and  to  subject  the  income  pending  the 
suit,  to  the  payment  of  any  sum  that  may  in  the 
end  be  found  to  be  due.  If  anything  remwns, 
either  of  tlio  income  or  of  the  proceeds  of  the 
iale  after  the  mortgage  or  trust  debts  are  i 


«  of  a  like  character,  adjudging  t 

properM'  to  belong  absolutely  tothe  appellee, 
and  ordering  immediate  delivery  of  po^^sion. 
In  Forga^  v,  Conrad,  tupra,  which  is  a  leading 

caseoathisqueetJos.itwasexpresslvsaidbvrTftur 
Jngtiee  Taney  (p.  204)  that  tie  i 


possession  of  tbe  receiver  is  that  of  tbe  court, 
and  he  holds,  pending  the  suit,  for  the  benefit 
of  whomsoever  it  shall  in  the  end  be  found  to 
em.  Neithertbe  title  nor  the  rightsof  the 
parties  are  changed  by  bis  possession.  Heads 
as  the  representative  of  tbe  court  in  keeping  the 
property  so  that  it  may  be  subjected  to  any  de- 
~~ee  that  shall  finally  be  rendered  against  it 

ItfiUcnit  that  the  appeal  mutt  be  ditmitaed/ 
and  it  ii  to  ordered. 

True  oopy.   Teat: 

James  H.  UoKeaney,  Clerk,  Bup.  Court,  U.  B. 

Dissenting,  .Vr.  Juetice  MlUer. 

atea—\OB  U.  B.,  28,  S1& 


CITY  OP  PARKEBSBCRQ,  Appt., 
ISABELLA  BROWN  kt  al. 

<3ee  8.  C,  16  Otto,  iBt-tOL) 

Weit  Virginia  Act  aut/ioriiing  munieipallKmda 
—when  void  <u  not  for  pablie  o^fect—ettoigitt 
— otiigation  of  dty-^reelaiming  p "-■     '- 


•L  Tbe  Act  of  the  Lwtolaturo  oT  West  Virginia, 
passed  Deoember  IS,  1W8.  ch.  1"  —-■".-— — •■-- 
City  of  PBTkersburg  to  Issue  its 
pose  of  lending  tbe  Bune  to  pereons  enmceia  m  man- 
ufacturing, was  Invalid,  and  tbe  bonds  Issued  under 
It  ai«  void,  Bs  asalnst  UieCliy. 

£.  Ab  the  consideration  for  bonds  to  the  amount 
ot  ^asaa,  Imied  by  tbe  Ctty  to  H..  under  said  Act, 
he  executed  to  J.,  as  tzustee.  a  deed  conveying  to  J 
certain  real  estate  and  personal  property.  In  trust 
tosecure  the  payment  by  M..  to  the  City  oi  i«mi-an- 
nuallDlereetonSSO.(na,and  of  a '  ' — '-" 


^tyma. 


bouri 
e.fJt; 


and  sokl  tbem  totlieplalDt- 

■ht  tbem  tor  value,  In  niod  faith.    IC 
'Interest.   The 

.  payments  of  Interest  on  the  bonds, 
ik  into  its  possession  tbe  property  and  refused 
to  make  further  paymantB  ot  Interest.    In  a  suit  In 
equity  brouRhc  by  it    '    "         -  -    - 


y  the  holdera  of  tbo  bonds  ag^DBt 
1  qty,  HtW  ; 

,1)  The  bonds  were  void  becau^  the  necetsDj? 
amount  to  pay  the  princdpal  and  Intereet  of  them 
was  to  be  raised  by  taxation,  and  such  tiutatloD  was 
not  taxation  tor  a  public  object,  and  the  Constitu- 
tion ot  tbe  State  did  not  authorize  such  taiatlon, 
and  the  Le^Wature  hod  no  power  to  pass  said  Act. 
(£)  Tbe  payment  of  Interest  on  the  bonds  by  the 


City 


, not,  nor  did  the  acts  of  Its  otBcers  or  ^, 

dealing  with  tbe  property,  operate,  by  way  at 

—- )el  or  latlDcation,  to  make  the  dty  liable  on 

iQda,  there  having  been  a  total  want  at  power 

.  -le  tbem  orirlnally. 

,-,  Tbe  bill  lianng  prayed  tor  a  receiver  ot  tb« 

Bropeny.  but  none  bavuitr  been  eppUed  for,  and 
le  suit  not  having  been  brought  to  a  be«rlng  for 
nearly  three  years,  and  the  City  bavins  t>een  al- 
lowed le>  oonfrol  and  manage  the  propMly  mean- 
time, and  U.,  being  a  party  to  the  suit,  andmaUiis 

•Head  notes  by  Xr.  JvtUet  BLAICKtOBS. 

106  r.  a. 


having  acted  In  rood  faith 

-etloii,  tn  taUns  car«  ot 

of  ■omoof  It,  the  receipt 

r  did  not  create  an  obit- 

(MiB  oa  to  pan  lo  pay  tbe  bond*. 

■t-  M-  kad  ■  rittrt  u>  reclaim  the  property  and  to 
at  a  n*  Otf  to  aooount  tor  It.  la  (Utafflnnanre  nf 
IK  in  Bi  «Mw>.  rhe  tiaiaactton  belnH  mcrelr 
d  the  City  beiUKIbe  principal 
pMMd  to  the  plalntlllB  as  eui 


<«iic|nHnj 


«^r.  SaA  rlrht  pMMd  tt 


^  Ckj :  aM  prarUinc  for  a  mle  ot  the 

M  natr.aod  the  iAIdb  of  an  aooouDt between 
^tXftai  Ibe  proporty.  credltlDg  the  City  with 
aru^a  had  paid  la  soud  faith  to  acquire,  pro- 
ft  w"u '  t  and  dfcpoee  ot  the  property :  and  tor 

rv*l  Oe  eonpooa  It  had  paid ;  and  obarslDg  It 
nk  vfeoi  H  had  reodred,  but  Dot  obarirlDglt  with 
•ammter  loaof  or  damage  to  or  depredation  of 
te  tK^mj.  aod  the  dlmlbutkiD  among  theplafait- 
*  ><  At  DM  pioceeda  of  the  lale  and  the  net 
■»aa  <4  Booey.  It  any.  TWnatnIng  In  tlie  hands 
■■Atdty.  Kcctred  tRHnM^orfromtheaaleeby  It 
'  >T  ^tkt  pnipertT  received  by  It. 

J-*-?  r^.  }!.  IS.  )sat.  DefuUa  Jan.  8.  IBS!. 

A PtXiL  £tofn  the  Circuit  Court  of  the  United 
:9i«ci  tor  tbe  Diatrirt  of  West  Virginia. 
TW  iaaorj  aDd  farts  of  the  caae  full;  ap- 
pt  n  UKopinioii  of  Ibp  court. 
Kvi.  WuUmM  A.  Cook  and  C.  0.  Ool«. 

TW  \xx<A  the  Lwislanue  of  West  Tirgiula, 
pmri  >a  ihe  ISth  £17  ot  December,  1868.  pur- 
V**  k.  uitbcrize  the  cii  j  council  to  issue  and 
m  ta  br«da  in  (urthennce  of  a  private  en- 

B  n  ptooawd  tbat  Uw  leglalative  inlcnt  was 
i  MfDvn  tbe  collectioD  (U  a  tax  for  the  tilli- 
■Mt  piTwot  of  these  bonds  should  it  become 
■■^T.  Tills  U  in  excess  of  tbe  legislative 
»'<vW  toxuioQ.  and  tt  follows  that  the  A:^t 
■Jki^anvoid. 

:«  JjasnatuNi  v.  Topeka,  SO  Wall.,  eOo 
■Cr  S.,  im.,  455);  JflCTiv. /nAa»,o/JaM, 
(•Ut.  IM:  ZMBfU  T.  Baiton,  111  Mass.,  404; 
««  f,  Ctavdw,  14  Esn.,  418;  Weimner  v.  F'l. 

^i'wte.  M  X.  Y.,  01:    (.yompton  v.  Zaim* 

-  Ill  r.  a.  aui  (xxv„  io70). 

TVkcod*  ID  qneitloD  were  issued  In  Tlola- 
LaitfUepnvnJocu  of  tbe  8th  section  of  the 

«  »tHe  tt  tbe  Conatiiation  of  tbe  Blate  of 
*«  "Tiiliii   Mlopted  on  the  32d  day  of  Au- 

!>«  v.  riidi'iv,  7  W.  Va..  501;  ^(M'nuvU 

'   -wi.  a  How.,  8H  (08  V.  s.,  :cvi. 


J.  12  WtU.,  855  (79  U. 

'  XX.  4Sn.  2-w>  J«0.  V.  7Vfc«.  »  WalL, 
K  *r  r  ^  ,  XXtL.  4M);  OOaiRi  v.  /VrJn'iM, 
"  '  -..  JKiXIIV  .  IM);  rowWrip 0/ (to*. 
-<  •  .-faawr.  M  U.  »..  255  (XXIV.,  125); 
•■   jr»— r*..99C.  9.,682(XXV..881); 

i*^v.r,./ji;^rr.  101  u.  8.,o«>a  (XXV., 

«  VA  •.  timpmum.  102  C.  B..  625 
XtVI  19'.  f.,^J^  T.  Oa.  ef  Danem.  103  U. 
•  ••  XITL.  *«ii;  1  DHL  Mun.  Corp..  sec. 


><»F« 


I  be  charged  a 


«7-Wl 


and  existence,  but  not  for  private 

puriKMes  merely.  Nor  can  it  be  compelled  to 
execute  such  a  trust. 

Vidal  T.  Oiranl  2  How.,  128;  MatforY.  Bav, 
19  Wall.,468(86U.  B.,  XXH.  164); /n  lAe  JTol- 
t«r  0/  Hoiet,  1  PalKe,  214;  Ang.  and  Amea, 
Corp..  sec.  168;  1  Dill.  Mun.  Corp.,  sees.  487- 
448,  inclusive,  and  m>U*;  Jadaan  t.  BartmH, 
8JohnE.,483;  2Kent,  Com.,  880;  Suflonv.CWe, 
8  Pick.,  232;  Chapin  v.  School  Diti.  35  N.  H., 
445;  BorHan  v.  Mayor,  4  Bob.  (N.  Y.),  658. 
i£mo\.  San  JVan«i«w,  38  Cal.,  184. 

Mam.  CIuurleB  Bt»rsh»ll,  B.  M.  An- 
bl«r,  Wiaiam  A.  FUher  and  W.  W.  Van 
Winkie,  for  appellees; 

If  these  bonds  were  void,  the  CHty  had  no 
right  to  touch  the  securltj,  because  only  per- 
sona interested  in  the  bonds  could  resort  to  tbet 
property. 

If  accountable  as  trustee,  the  (Mj  is  oertainlr 
liable  for  the  amount  at  which  soe  appraised 
tbe  property  when  she  assumed  the  trusts. 

Bnwn  V.  Larnberi  83  Oral.,  866. 

We  submit  that  it  is  loo  late  for  the  City  to 


The  defense  of  ultra  vira  is  not  allowed  to 
prevail  where  It  would  defeat  tbe  ends  of  jus- 
lice  or  work  a  legal  wrong. 

R.  B.  Co.  v,ifcair(fty7«>U.S.,268(XXV., 

^■ 

But  the  City,  having  power  to  purchase  un- 
der its  charier,  arranged  as  a  new  contract  to 
pay  the  bonds. 

The  obligation  to  do  justice  rests  upon  all 
persons,  natural  or  artificial,  and  if  the  county 
obtains  the  money  or  property  of  others  with- 
out anthority,  the  law  will  compel  restitution 
or  compensauon. 

MarA  V.  Fulton  Co..  10  WalL,  676  (77  U.  B., 
XlX..ltm):Arffenliy.SanFrannix>,  16Cal.. 
255;  Dill.  Hun.  Corp..  Sded.,  sec.  480. 

A  city  is  compelled  to  refund  money  raised 
bv  her  from  the  sale  of  void  bonds. 
'Louinana  v.  Wood,  102  U.  8.,  294  (XXVI., 
168);  Paul  v.  A>n-»Aa,  23  Wfa.,  866. 

Where  bonds  are  Issued  to  coveravaliddebt, 
although  the  bonds  were  ultra  tire*  and  void, 
yet  the  Indebtedness  must  be  paid. 

mUAeock  v.Galcaton.  96  U.  S.,  S41(XXIT.. 
059). 

Where  the  corporation  has  received  tbe  coa 
slderadon,  it  la  estopped  to  dispute  the  validity 
of  the  bonds. 

Pendleton  Cd.v.Amy.  18  Wall..  297  (80  U.  S., 
XX.,  579)1  DiU.  Mun.Corp.,  sees.  460,  260, 261, 
624. 988.  989,  458. 


Mr.  Juttiee  BlatoHlbrd  delivered  the  opin- 
ion of  the  court; 

On  the  15th  of  December.  1868,  the  Legisla- 
tureof  West  Virginia  passed  an  Act  which  pro- 
vided as  follows  (cb.  118): 

"  Section  1.  That  the  Uayor  and  Council  of 
of  the  City  of  Pai^ersburg  are  berebv  authorized 
and  empowered  to  issue  tne  bonds  of  said  City  to 
an  amount  nut  exceeding  $200,000,  for  the  pur- 
poKi  of  leading  the  Kune  to  manufactiuen  canj- 


.,Coe>^lc 
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Oct.  Tcbm, 


ingo 
sold  < 


IT  the  sakl  aty,  in  the 

old  County  of  Wood.  The  said  bonds  etaaU  run 
twenty  years,  and  bear  intereat  at  the  rate  of  (Ax 
per  ceotmn  per  annum;  and  tb^  shall  be  issued 
upon  the  recommendation  of  the  foUowin^c 
named  persons,  who  shall  be  considered  the 
tniBteea  of  said  loan,  that  ia  to  say:  •  "  • 
who  shall  have  power  to  All  all  vacancies  that 
may  occur  in  their  number.  They  shall  have 
power  to  make  loans  of  said  bonds  to  eood, 
solvent  companiesor  Individuals,  on  the  follow- 
ing terms,  that  is  to  say:  when  persons  engaffed 
in  manufacturiiig,  shall  have  Invested  in  their 
boMness  tliirly-flve  (35)  percent  of  the  amount 
proposed  to  be  employed  in  the  business  of 
manufacturing;,  clear  of  all  liabilities,  to  be 
shown  to  said  trustees  by  affidavits  of  the  appli- 
cants, or  by  other  salisfactoiy  evidence;  and 
when  such  proof  is  fiiraished,ther  eaid  trustees, 
five  members  concurring,  may  lena  to  such  ap- 
plicants such  amounts  of  said  bonds  as  they 
may  deem  proper  and  judicious,  not,  however, 
to  eiceed  siity-flve  per  cent  of  the  capital  pro- 
posed to  be  used  in  manufacturing  by  tne  ap- 
'  plicant;  Protided,  lioieeser,  When  such  loans 
shall  be  made,  the  interest  thereon  shall  be  ^d 
by  the  borrower  Bemi-annually  to  the  treasurer 
of  said  City;  and  Ave  per  cent  of  the  principal 
shall  be  paid  annually  to  the  said  City  by  the 
borrower,  to  be  placed  to  the  account  ot  the 
sinking  fund  of  said  Citv,  untU  the  several 
loans  are  paid  in  full.  Tne  said  loans  shall  be 
secured  by  deed  of  trust  or  mortgage  on  real 
estate,  or  by  other  satisfactory  security,  sane- 


natil  a  majority  of  the  qualified  voters  of  said 
City  concur  in  the  same,  by  voting  for  or 
against  the  same,  at  an  election  to  be  neld  for 
that  purpose.*' 

Oa  the  ITth  of  April,  1869,  an  election  was 
held  in  the  City  of  Parkersburg,  under  authority 


)  authorize  the  said  city  councfi  1 
bonds  of  the  said  City,  to  the  amount  of 
$300,000  to  be  loaned  to  manufacturers  under 
the  provisions  of  said  law  and  said  ordinance." 
At  said  election  441  votes  were  cast  in  favor  of 
uaid  proposition  and  19  against  it. 

On  the  6th  of  8eptember,  1870,  a  communi- 
cation bavinc  been  received  by  the  dty  coun- 
cil from  M.  J.  O'Brien  &  Brother  in  regard  to 
the  erection  of  a  manufacturing  esUbl&hment 
and  marine  nUway  within  the  city  limits,  it 
was  "  Jieaolved,  thaX  the  council  agree  when 
the  trustees  of  the  improvement  loan  certify 
that  the  Messrs.  O'Brien  &  Bro.  have  satisfac- 
torily secured  the  bonds  loaned  to  them  and 
complied  with  the  Act  of  the  Legislature  au- 
tbonzlng  the  loan  of  said  bonds,  that  they  will 
release  said  parties  from  city  taxation  on  their 
property, to  the  amount  of  bonds  invested  in  the 
same,  notexceeding  t20,00(^  protrided,  hovmxr, 
the  release  aball  extend  so  long  as  the  said  prop- 
erty shall  be  used  or  operated  as  a  manufactur- 
ing eslabllahment  and  marine  railway,  but  not 
in  any  event  to  exceed  twenty  years. 

Nothing  further  was  done  on  the  subject  un- 
til after  section  8  of  article  10  of  the  new  Con- 
Mitution  of  West  Virginia  went  into  operation 
on  the  SM  of  August,  1873,  which  was  as  fol- 
lows; "8.  No  county,  city,  school  district  or 
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municipal  corporation,  excei,!.  in  cases  when 
such  corporations  have  already  authorised  their 
bonds  to  be  issued,  shall  hereafter  be  aUowel 
to  become  indebted,  in  any  manner  or  for  any 
purpose,  lo  an  amount,  including  existing  in- 
deblednesa,  In  the  aggregate  excMding  five  per 
centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  la" " 


for  SI 


iVimi^, That  Qo debt  sballbe  contracted  under 
this  section,  unless  all  questions  connected  with 
the  same  ahall  have  been  first  submitted  to  a 
vote  of  the  people,  and  have  received  three 
fifths  of  all  the  votes  cast  for  and  against  the 

On  the  32d  of  April,  1878,  the  dty  council 
adopted  the  following  resolution;  "  Be  it  re- 
solved by  the  Mayor  and  Coundl  of  the  City  of 

Parkersburg,  that,  in  the  event  of  the  firm  of 
M.  J.  O'Brien  &  Brother  taking  from  the  Ci^ 
a  loan  of  twenty  thousand  ($20,000)  dollsra  of 
its  bonds  authorised  under  former  resolution, 
dated  September  3,  1870,  for  manufacturing 
purposes,  and  paying  punctually  the  interest 
thereon  and  five  per  cent  (S)  of  the  prlndpal 
for  sixteen  yeBrs,the  said  firm  be  released  front 
any  further  pavments  and  the  balance  of  said 
bonds  be  paid  dv  the  City,  and  the  aaid  M.  J. 
O'Brien  &  Brother  are  released  from  making 

At  a  meeting  of  the  dty  council  on  the  13th 
of  May,  1878,  the  trustees  of  said  loan  made  a 
report,  showing  that  they  had  adopted  the  fol- 
lowing resolution:  "'WTjereas,  M.  J.  O'Brien  [< 
and  W.  S.  O'Brien,  composing  the  firm  of  M.  J. 
O'Brien  &  Brother,  are  desirous  of  oblaininfc  a 
loan  of  the  bonds  of  the  City,  under  and  by 
authority  of  an  Act  of  the  I^egidnture  of  West 
Virginia,  passed  Decemtier  15,  1868,  for  nian- 
ufacturing  purposes,  to  the  amount  of  $20,000. 
for  the  purpose  of  aiding  them  in  the  erection 
of  a  foundry  and  machme  worhs  in  the  City  of 
Parkeraburg;  and  whereas,  for  the  purpose  of 
erectingthese  works,  they  have  bought  of  Mra. 
JoannaWait,  widow  of  Walton  Wait,  deceaaed, 
and  also  from  her  as  the  guardian  of  Bettie  C 
Wait,  infant  heir  of  Walton  Waite,deceaEed,  lot 
No.  80  in  said  City  of  Parkersburg.on  Kanawha 
Street  being  85  by  170  feet,  andhave  received 
a  conveyance  from  her  of  swd  lot,  both  as  the 
widow  of  said  Walton  Wait  and  as  the  gtiardian 
of  said  Bettie  C.  Wait;  and  whereas,  it  appears, 
byaschediile  of  person^  property  of  said  M.  J, 
O'Brien  &  Brother,  venfied  by  afBdavIt,  and 
now  in  the  bauds  of  the  city  attorney,  that  said 
M.  J.  O'Brien  &  Brother  are  the  owaets  ot 
$16,000  worth  of  personal  property  in  theii- 
worksatVolcano,free  of  Incumbrance, we,  there- 
fore, recommend  to  the  City  Coundl  of  the  CiW 
of  Parkersburg,  upou  the  said  Tif .  J.  and  W.  8. 
O'Brien  and  their  wives  executing  a  deed  of 
trust  to  the  said  City  ou  the  said  $1G,000  wortb 
of  personal  property,  as  well  as  upon  the  said 
lot  No.  80,  the  dty  council  to  take  from  Mrs. 
Joanna  Wait,  or  some  one  for  her,  bank  stock. 


Kjuxlt;  that  said  Joanna  Wait,  guardian,  ivill 
IM  U.  S. 


FABKKUHiiiiiia  V,  Bbowm. 


tlOB  tnn  cbe  Cinrojt  Cooit  of  Wood  County, 
rttB  two  jun,  Mithoritj  to  conve;  to  M, 
J  «id  W.  a  O'Brien  the  said  lot  No.  80,  for 
■d  rx  Mulf  of  nid  Kud,  and  when  said  au- 
ibntj  ii  obuined,  and  laid  deed  toade.  said 


iftaa,  npea  Ibe  deposit  of  the  aforesaid  col- 
iHih.  tlC.OOO  erf  said  city  bonds;  and  when 
■mj.udW.S.  O'Brien  have  pat  a  build- 
af  i»  bnildiigt  on  said  lot  ready  for  the  roof, 
Tinf  Doi  \em  than  98.000  when  completed, 
Ann  to  tilb  Kitdered  and  autheaticated  for 
^  UtkcDasdl,  and  when  said  Joanna  Wait, 
nrtucif  Mid  Bettie  C.  Wait,  by  the  authority 
fikHdCimilt  Court  ofWood  County,  has 
ivrrradhviDdonbeltaUof  heraaid  ward  the 
(id  it  So.  SO,  free  of  incumbrance,  lo  eaid 
...  iTUn t  botber, or  made  a  further  depodt 
^  rftekfUclorbandslotbeBmountof  (8,000, 
■an  tke  raoditioni  aforesaid,  as  security  that 
^■flcteln  nch  auUioriiy  within  two  years 
^llrdMe  iKnof,  and  malce  eaid  convey- 
B.vktcfaAiIJbebeldbysaidCityas  secu- 
!»Wlhe Moment  of  said  bonds  and  interest 
tJadddwdMinadeby  authority  of  said  court, 
te  «d  dir  council  may  deliver  to  said  M. 
JOUnABivtber the  remaining $10,000,  of 
M  tadi :  laA  mid  city  council  sliall  take  as 

*  toilet  «Kvt7  for  Ibe  payment  of  said  bonds 
■<  WBm.  fnm  aaid  K.  J.  O'Brien  &  Broth- 
<.  »  W  depoaited  with  the  dty  tiessnrer, 
^■Jmmcc  potictea.  amounting  to  (14,900, 
^NbndlotlwaatdCiQr,  on  tbeir  machinery, 
■n.  at,  ■  Volcaiio ;  aad  when  their  build- 
^  *  mii  fax  are  completed,  and  the  ma- 
4bB7  IhocoD  enct«d,  then  the  said  H.  J. 
■taa  k  BraUter  dull  hare  the  whole  In- 
Mri  M  Oa  mount  of  $15,000,  and  keep  the 
wt  m  iimilJ  for  the  twneflt  and  security  of 
■<  nr  <■  account  of  said  loan. " 

UA)  Mae  time  the  dtv  attorney  preaented 

*  M  eeodl  a  trnat.deed  executed  by  "  said 
''^SHAboUMT."  which  was  accepted,  and 
•■■  NHhtd  "  That,  upon  the  execution  of 
»nB  K  H.  J.  O'Brien  &  Bro.,  the  clerk  la 
■kAsd  to  iane  immedialely  (10,000,  pari 

*  ^  ksidii  ■■  agned  upon  by  the  reaolution 
'fcairfApiCl873.*^ 

<h  vw^oed.  which  was  execnted  by  the 
"*  CWma  aad  tbeir  wiTcs,  and  acknow]. 
^kfUHoa  the  ISlh  of  Hay,  187S,  and 
■«4ri«*e  IStb  of  June.  1878,  was  in  these 
*"k  "TUtdecd.  made  Ibe  13tb  day  of  Hay, 
i  )  Na.  te  M.  J.  O'Brien  and  P.  F.  O'Brien, 
^nt,  ud  W.  S.  O'Brien  and  Jane  C.  C. 
'^^  kb  wUc;  partlea  of  the  first  part,  and 
■^  Mmh.  traMM.  r     -       -    • 


"'■*l«iaH,#tr.,  «if  tbe  foUowinK  property, 
•  •:  aS  1^,1  certain  lot  of  fnxiDil  sltiiaie  on 
*«»ta  Hwrt.  ta  tbe  CUy  of  Paiiersburg. 
•'viahtKa  BOoathe  plat  of  said  town. 
*'^WAr  Maelot  coaveyed  by  Joanna  M. 
'■  n«Aw  flf  Bettie  C.  Wait,  and  J'"""- 

*«  ■  l0  »WD  rtght.  to  tbe  said 
^  k«  pM.  W  ikcdtlBled  tbe  13th 
">  '-KX  aari  alt  tkr  peraonal  propert 


hday  of 

^ r  peraDBal  property  men^ 

"■■  '  ncbaAoJr  A.  and  benunto  annexed 
V.  S-.  Book  27. 


and  made  pari  of  the  parcel  of  this  deed,  s^ 
property  now  situated  at  Volcano,  in  the  County 
of  Wood,  and  valued  at  (1S,040.38,  which  said 
last  named  property  is  permitted  to  remain  in 
the  possession  of  the  parties  of  tbe  first  part, 
and  to  be  removed  from  Volcano  aforesaid  and 
placed  in  thebuilding  or  buildings  to  bcerected 
by  said  parties  on  tLe  tot  aforesaid,  until  tbe 
same  shall  be  required  by  the  party  of  the  sec- 
ond part,  upon  beinE  made  as  hereinafter  speci- 
fied, tliat  is  to  say:  Whi'reas,  an  Act  passed  De- 
cember 15,  1868,  by  the  Legislature  of  West 
Virginia, authorizing  the  Mayor  and  City  Coun- 
cil of  the  City  of  Parkereburg  to  lend  its  bonds 
for  manufacturing  piUTwDses,  to  which  Act  ref- 
erence may  be  had  for  a  more  explicit  under- 
standing of  tbe  provisions;  and  whereas,  the 
parties  of  the  first  part  tiave  negotiated  wiUt 
the  said  City  for  a  loan  of  its  bonds  to  the 
amount  of  (30,(X)0,  according  to  the  provisions 
set  forth  in  an  ordinance  passed  by  the  said 
city  council  tbeSad  day  of  April.1878,  whereby 
it  IS,  among  other  thinp,  provided  that  if  the 
parties  of  the  firat  part  shall  punctually  pay 
the  interest  on  tbe  aforesaid  sum  of  (20,000, 
and  five  per  centum  of  the  principal  for  sixteen 
years,  the  said  parties  of  the  first  part  shall  be 
released  from  any  further  payment,  which  said 
ordinance  was  authorized  under  a  former 
ordinance,  dated  September  6,  1870,  to  both  of 
which  ordinances  reference  mav  be  had  for  a 
fuller  trnderstanding  tliereof,  ana  are  made  part 
hereof,  which  negouation  for  the  aforesaid  loan 
of  (20,000  of  the  bonds  of  the  said  City  Is  made 
on  the  part  of  said  City,  pursuant  to  a  recom- 
mendation in  wriUnK  made  by  Ibe  trustees  of 
said  loan,  as  provided  In  said  Act  of  the  Legis- 
lature, to  which  recommendation  in  writing  ref- 
erence may  be  bad  for  a  fuller  undemanding 
thereof,  and  la  made  part  hereof,  in  trust  to 
aecure  the  faithful  performance  I^  the  parties 
of  the  first  part,  in  their  payment  of  tbe  afore- 
said interest  on  said  (20,000,  and  tbe  payment 
of  the  five  per  centum  of  tbe  principal,  as  speci- 
fied in  the  aforesaid  ordinance  passed  Ibe  23d 
day  of  April,  1878.  And  if  any  default  shall 
tie  roado  Herein,  then  the  party  of  the  second 
part,  as  trustee  aforesaid,  shall  proceed  to  sell 
the  property  hereby  conveyed,  pursuant  lo  the 
provisions  of  chapter  72  of  the  Code  of  West 
Virginia,  and  the  Acts  amendatory  thereto," 
Exhibit  A,  annexed  to  the  trust-deed,  contained 
a  list  by  items  of  the  personal  property,  with  a 
valuation  opposite  each  item,  the  aame  being 

iirindpally  machinery  and  tools.  Attached  to 
t  was  an  affidavit  made  by  M.  J.  O'Brien,  set- 
ting forth  that  M.  J.  O'Brien  &  Brother  owned 
all  tbe  property  free  of  Incumbiance,  and  that 
each  item  was  worth  the  sum  set  down  oppo- 
site to  It,  and  that  llie  whole  was  then  worth 
(IS.OOO. 

On  tbe  10th  of  June,  1878,  an  order  was 
adopted  by  the  council,  reciting  the  sintute, 
and  the  election,  and  the  prior  proceedings  of 
the  trustees  of  tbe  loan  ana  of  the  council,  and 
the  presentation  of  the  deed  of  trust  and  the 
deposit  of  tbe  (JS.OOO  security,  and  of  the  In- 
surance policies  before  provided  for;  and  then 
ordered  that  the  said  security  was  satlsfactoiy, 
and  that  (10,000  of  the  bonds  of  the  City  be  de- 
livered to  M.  J.  O'Brien  &  Brother  "  forthwith, 
under  tbe  conditions  of  and  in  accordance  with" 
tbe  aald  Act "  and  tbe  orders  made  Sgttember 


LyCOOglC 


«i^-«M 


ScrxEMK  CocKT  om  i 


S,  1870,  ami  AptO  23.  19:3.  B«fe  and  bnodcd 
to  be  DHHle  by  anfhorttT  of  Mid  Act  o(  1/t^*- 
hnre,  and  to  b«  cotUrblbd  br  md  nwtruri 
■ccoidiiifF  to  iu  prmiHotM,"  *Ba  fartker  ontard 
that  when  Mn.  WA  ikoold  mmke  the  deed  lo 
iM  No.  SO,  the  •S.OOO  Kcmttj  «hoaid  be  giTEE 
np. 

TImeupuM  910,000  of  the  boodi  woe  defir- 
ered  to  the  (XBricM.  EaefabtndwM  a  ccnifi- 
cate  at  indeUedDns  for  $300.  pnmUe  to  JL  J. 
0%faD  A  Brother, or otder.deied/imel.lSTS. 
tealed  whh  tlte  tnl  of  Ifae  Cfn- Md  uMd  I9 
the  mnor  Md  the  ckrfc,  pi^iiMe  Jaw  1 .  ISBS. 
MPukenborg,  with  interest  at  tbe  me  of  tii 
pa-  cent  per  annom,  p^vble  MmMiiiinaDj, 
Jane  1  and  December  I,  in  the  Cbj  of  New 
TcnL  CoaponaparaUelobeuerroreaclipaj'- 
mentof  inleratwereattadted.  Eadibaadeoo- 
tained  Ibit  ttaiement:  "  This  catiflcale  ia  ic- 
med  br  antboritT  of  the  Act  of  the  Genenl 
AMembly  at  tbe  State  erf  West  Virgiiiia,  pasMd 
December  tS,  1888." 
On  tbe  Wh  of  September,  18TS,  the  d^  cooti- 
'  dl  pawed  the  ffdknring  order:  "  It  appeariiiK 
lo  tbe  aatitfactioD  of  tbe  cooocD  that  H.  J. 
(yftien  ft  Brother  bare  their  b<dldiDgs,wbidi, 


d  ready  to  be  roofed,  and  bare,  then- 


completed,  win  cort  more  than  (8.000, 
now  np  and  ready  to ' 
fore,  compiled  with 
mannfacturerc'  loan  and  tbe  fonner  orden  of 
tbe  cotmcD  in  that  mmect,  ft  ii  ordered  that  as 
soon  as  Hn.  Joanna  Wait,  or  MKne  one  for  her, 
Hhall  deposit  with  the  dtj  treasurer  bonds  to 
tbe  amonnt  at  $8,000,  or  bank  stock,  with 
power  of  attorney  to  dispoae  of  the  aaine,  as 
collateral  secoritT  that  she  will  obtain  wittiin 
two  yean  from  the  ISth  of  Hay,  1S7S,  the  au- 
thorfty  from  the  Circuit  Court  of  Wood  County 
to  make  for  and  on  bebaU  of  her  ward,  Bettie 
C.  Wait,  a  deed  to  a^d  M.  J.  O'Brien  &  Brother, 
for  lot  No.  80  In  the  an  of  Parkersbur^,  that 
the  Mayor  of  tlie  City  of  Parkersburg  is  directed 

lodelirer,!* .-■—  j^--* — .. --j  .. 

tested  by  the  ._..._._ 

Ing($10,000)  ten  thousand  dollars  of  the  bonds 
of  the  City  of  Parkereburg.  as  provided  for  by 
former  orders  of  Uiia  coundl."  The  second  lot 
of  910,000  of  the  bonds  were  thereupon  issued 
to  M.  J.  O'Brien  &  Brother,  the  booas  being  in 
the  same  form  aa  the  others.  No  otiier  proceed- 

if  the  dt;  council  appear  as  to  the  i£su- 


Iiy  M.  J.  O'Brien  &  Brother,  and  were  sold  by 
them  at  80  cents  on  tbe  dollar,  $10,000  in  June, 
16*78,  and  $10,000  in  September,  1878.  Thesp- 
pellees  are  the  owners  of  tbe  entire  $90,000  of 
Donds  and  are  bonafde  holders  of  them.  The 
O'Briens  paid  to  the  City  the  $600  of  interest 
falling  due  December  1,  1878,  and  tbe  City 
paid  the  coupons  due  that  day.  "The  O^riens 
paid  Qomore.  TbeCitypaldtnecoupons  which 
fell  due  in  June  and  in  December,  1874,  and  In 
June  and  December,  167S.    It  ^Id  no  more. 

The  coupons  wblcb  fell  due  June  1  and  De- 
cember 1, 1876,  notbavlngbeen  paid, tbe  plaint 
iff,  iKBlMlla  Brown,  owninK  $6,000  of  the  bnndB, 
filed  this  bill  on  behalf  of  herself  and  all  other 
holders  of  the  bonds  who  should  unite  in  the 
suit,  selting  forth  the  said  Act  of  December, 
1808,  Ihe  eioctlDn,  the  action  of  the  trustees  of 
the  loan  and  of  the  city  council,  the  dvlog  of 
Ihe  security,  the  execution  and  recording  oftbe 
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deed  a<  trwL  aad  the  ismng  of  the  first  91O.00O 
crffaoMk.  Her  $3,000  of  bonds  are  part  of  thoee 
bOMfa.  TV  Ian  sets  forth  Ihe  jHoceeding  for 
Ihe  mmamf  ol  the  lest  of  the  bonds  and  tlidr 
siiiisl  ill  I  Iiamaihai  the  holders  of  all  of 
the  boada  are  i0M>de  boUeis  for  value.  Tbe 
ifc  fi  mTaalii  in  tV  nit  ate  the  City  of  Parkers- 
bttrg,  the  two  03iwna  and  thdr  wives,  and  Ihe 
— ignte  m  bantmWcy  of  the  O^rlens. 

In  Norember,  1873,  Ibe  O'Briens  and  their 
wirea  (seculed  to  aaid  Jdmson  a  deed  for  said 
kM  NoteO  and  for  aDothcT  lot,  in  trust  to  secure 
oae  Lead)  ftit  his  tndMaenient  of  a  promissoiy 
(Utt  <a  Ihe  O^tieos  for  $3,000,  with  power  to 
adl  the  land  in  case  tl>e  note  should  noi  be  paid. 
On  Uw  Bth  of  November,  1ST4,  Johnson  sold 
lot  No.  80  and  its  appurtenances  at  auction,  un- 
der said  last  named  trast-deed,  to  the  CI17  of 
Fukenbarg,  and,  on  tbe  8th  of  December,  1874. 
ezeeoted  10  the  city  a  deed  of  it,  which  recited 
that  tbe  sale  <rf  tbe  lot  was  '■  subject  to  a  trust 
thoeoo  in  favor  of  Ibe  City  of  Pulersburg  for 
$30,000,"  and  that  tbe  sale  was  for  $300,  and 
conveyed  tbe  lot  and  its  buiUingB  and  appurte- 
nance to  the  Citf ,  "  subject  to  the  lien  of  tbe 
said  City  aforeaanl'' 

Ttie  tun  sets  forth  said  sale  and  conveyance, 
and  avers  that  the  City  has,  since  said  purchase, 
claimed  said  real  estate  as  being  its  property, 
and  has  rented  it,  and  ia  nc~  'Jaiming  it  end 
exercising  to  some  extent  rigfits  of  owaer^p 
over  it;  that  after  the  deed  from  tbe  O'BrleDS  to 
Johnson  was  executed,  thev  were  adjudged 
bankrupt,  and  iheir  assignee  in  bankruptcy  was 
permitled.  without  objection  on  tbe  part  of  the 
City ,  to  take  possession  of  the  movable  tools  and 
machinery  covered  by  said  deed;  that  said  clial- 
tels  were  sold  by  said  assignee  lo  various  pur- 
chaseis,  and  became  scattered  and  deteriorated 
in  value;  thai  some  were  sold  subject  to  the 
claim  of  tbe  City,  and  others  without  such  res- 
ervation; that  the  City  continued  to  pay  tbe  in- 
terest on  the  bonds  until  the  matutin-  of  tbe 
coupons  wblcb  became  due  June  1, 1676,  wben 
it  refused  lo  pay  them,  and  Itas  paid  no  more 
and  ref  Lses  Ui  recognize  the  obllgatloDS  of  tlie 
bonds  and  coupons,  on  Ibe  ground  that  they 
were  Issued  by  the  City  without  lawful  author- 
ity; and  that  the  City  has  neglected  tbe  real  ee^ 
late  and  tbe  improvements  and  fixed  machinery' 
on  it,  and  the  buildings  arc  uooccupied  and  vlh- 
protected,  lyingopen  to  the  weather  and  to  dep- 
redations, and  no  care  is  used  in  protecting  the 
buildings  and  machinery,  and  many  valuable 
parts  ofthe  machine^  have  thus  been  lost.  TJm 
bill  allegee  that  the  deed  of  trust  lo  (he  City  vrai 
executed  for  tbe  purpose  of  securing  the  nold 
ers  of  the  bonds  and  coupons,  and  they  are  tht 
parties  beneficially  interested  in  the  eame,  ani 
the  Citv  is  a  trustee  of  all  the  property  men 
tioned  fn  the  deed,  for  the  holders  of  Ihe  bonds 
that  the  City  was  bound  to  care  for  the  proj^ 
erty  and  protect  the  title  to  it  for  tbe  benefit  c> 
thei^MdiM  gti*  trv4t,  and  especially  as  it  had  ir: 
duced  them  to  purchase  the  boDOS,  aa  well  i 
reliance  on  the  deed  as  on  ihe  credit  of  the  Cit  v 
that  tbe  Citv  was,  as  trustee,  bound  to  Interpol 
to  prevent  the saleof  the  chattelsby  the  assi^u^ 
in  bankruptcy,  and  to  place  the  property  lit  tl  1 
charge  of  a  responsible  custodian,  and  prote<c 
it  from  depredation;  and  that,  in  failing  lo  e> 
erclso  suck  care  and  in  permitting  such  aale.  tli 
City  has  violated  the  duties  assiuned  by  ft  fro  a 
106  C.  « 


» (tf  tbe  dmd,  and  hu  became  11b- 
Ik  lo  anooBt  to  the  boMen  of  the  bonds  for 
•B  Ac  loa  tad  injaty  wblcli  has  occurred  to 
mU  ml  HiBe  ud  c^tatieb  by  leason  of  such 
vxtKi;  aod  UmI  the  owner*  <d  the  bonds  are 
d  to  tte  intapoitaion  of  a  court  of  equity 


M«  dw  pnmHam  mentioned  In  the  deed  to  the 
(ky,  aad  for  the  aale  of  the  real  estate,  and  a 
«aw  tttmai  ibe  City  reqoirliig  it  to  account 
br  i*d  pay  over  to  the  bofdera  of  the  bonds  all 
M.-k  It  J  a  aa  have  been  Iml  to  them  from 
n-fe  neebct.  and  to  pay  to  them  nny  balance 
vtvfc  oar  remain  due  to  ihem  after  applying 
iL  iLaa  «^iirti  may  resnJt  from  such  sales  and 
v-nuQiijE.  The  prayer  of  the  bill,  as  origi- 
ia2*  tieri.  U  for  the  appointment  of  a  receiver 
!■  tike  rharg^  of  the  property,  and  the  appoint- 
aae  (4  a  tnutec  to  makeaafeof  it,  andtbedls- 
CT^stsn  <if  the  proceeds  of  sole  among  the  onn- 
•*  I  (  ifae  hoodit  and  coupons,  and  that  the  City 
■c^uar  lew  aod  par  over  tu  Ihem  (he  value  of 
ia>  la  I T I ' II  *o  Itiii  or  sold,  and  for  such  loesas 
im  ivBlwd  by  reason  of  such  neglect  of  duly 
«  tar  pKrt  of  ilie  City  in  the  care  of  the  prop- 
TT  aad  the  renta  aiMl  profita  received  by  the 
'In  In^  the  property;  and  thai  the  Citv  and 
■tiO'Bnaa  fay  to  tbe  owneia  of  the  honda  any 
ULkaey  in  the  prindpal  and  Interest  thereof 
~'  ik  a«  (Mnain  after  the  payment  of  the 
■  fLMWDf  from  the  «aks  and  acconnting 


itt  iimf  ta  tbe  City  did  not  vote  at  aaid  eiec- 
9M  k>  Eav«v  of  aoUKviifiig  the  iMuing  of  bonds 
•a^r  Ae  Act  of  1888.  Anotfier  is,  that  the 
WBi  ■oaed  oa  the  qaertion  of  anthoridng  the 
lamvl  boBdi  genenl^  under  tlw  Act,  and  not 
mmt  jHi^liw  of  iMoIngtlie  particular  bonds. 
~  k  Ikat  the  iKuIng  of  aaid  bonds  had 


■M  riMiifiliiii  of  Wect  Virginia  became  op- 
^*ir  tlMS  aaid  Kctlon  goremed  in  tbe  issu- 
■(  t  mtd  boMda;  and  that  tbey  were  issued  In 
*k«Ki^  ffctwrrf.  in  that  the  payment  thereof 
■w  sM  peswided  for  at  the  time  of  tbe  issuing 
ii^<.  aa  fcqniral  by  laid  Kctlon.and  all  ques- 

•s^a^ti  lo  •  «tKe  of  the  people,  as  tlicrein  re- 
>.^i«,  ^m1  aakl  brads  are  void.  Another  Is, 
^Ktkr  An  of  IMBwaain  violationof  tbeCon- 
CM>«  i4  tbe  State.  Another  is.  that,  at  the 
^  tf  tfar  lavage  of  said  Act,  the  City  had 
^  sr«  aa*  an  pawptrly  oat  of  which  it  could 
V  M<  aarA  bn«ds,  except  nicfa  fnnda  as  it  la 
r»n  Wa^kiirited  by  lawlo  raise  t)y  taxation. 
I J  ttfT  ■■.  that  the  bonds  were  issued  in  aid  of 
me.  lot  indlridual  proflt,  and 

-     -  -   ■     ■  IS  of 

of 


^  ^atfaitflnaal  poa 

tm  «9a»  •»  aatbome  taxation  for  the  purpase 
•'  aa  aa  mU  bnods,  ualcas  that  power  was 
a  it  by  tbe  Constitntion  of 
»  «acb  power  was  conferred 
tUalioii  of  the  State  in  force 
«  "^  ^ar  <if  tba  parage  of  laid  Art  or  the  one 
«w  «  l-.an.  that  ibcMidActls  voidforwant 
<  a  !■  ■  the  tfgtalatnrt  to  pass  It;  and  tliat 
^  hsa*  fai«ri  nader  It  arc  rrM.  Another  Is, 
ika  te  iMHb  an  raU  tocanse  they  weitf  ia- 
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sued  In  vloiation  of  sections  of  article  10  of  the 
Constitution  of  the  State  in  force  at  the  time 
they  were  issued,  which  provides  tliat  the  Lej^- 
islatnre  m^,  I)y  law,  antltorize  the  corporate 
autlioritiea  of  dtiea  to  aeaeaa  and  collect  taxes 
for  corporate  pnrpoeea ;  that  said  provision 
amounts  to  a  prohibition  against  aaseealng  and 
coUectlng  laiea  for  any  other  than  a  corporate 
purpose;  and  that  said  bonds,  lieing  iseued  for 
a  pnvate  and  not  for  a  corporate  purpose,  are 
void.  The  answer  alleges  that  If  any  proper^ 
covered  bv  the  deed  of  trust  was  sold  by  the  as- 
signee in  bankruptcy,  it  was  sold  l>y  liim  sub- 
ject to  said  deed  of  trust.  It  denlea  the  allega- 
tions of  the  bill  as  to  the  neglect  of  the  City  to 
protect  and  care  for  the  buildingB  and  macddn- 
ery.  It  avera  that  It  is  not  chargeable  with  the 
care  of  \ha  property,  but  that  it  has  taken  as 
good  care  of  the  same  as  was  possible  under  the 
circumstances,  and  lias  used  all  due  dlUgence 
to  rent  it.  It  denies  that  the  deed  of  trust  was 
executed  to  secure  tbe  holders  of  the  bonds  and 
coupons,  and  denies  that  tbe  City  woa  or  is  a 
trustee  for  them  of  the  proper^  covered  by  ttte 
deed,  and  denies  that  it  induced  any  person  to 
take  the  bonds.  It  avers  ttiat  it  is  not  competent 
for  the  City  to  act  as  trtiatee  In  such  a  matter, 
wholly  foreign  to  tbe  purpose  of  its  creation ; 
that  it  has  paid  out,  aamterest  on  the  bonds  and 
expenses  attending  tbe  issuing  of  them,  and 
taiea  on  the  property,  more  than  it  has  received 
from  all  aouioes  on  account  of  the  property ; 

_'_  J -__  ^hdndir  ■  

remedy  in  a  « 
of  the  comploi 

any  sum  In  any  event,  wnether  the  ci 
deem  the  complainant  entitled  lo  a  sale  of  the 
property  mentioned  in  the  deed  of  trust  or  oth- 
erwise. Finally,  the  answer  says  that  if  the 
court  shall  be  of  opinion  that  it  nas  any  juris- 
diction in  theprendsea,or  that  the  complainant 
Is  entitled  to  resort  to  the  property  for  the  pay- 
ment of  tbe  bonds  or  the  interest  thereon,  the 
City  is  willing  to  submit  to  any  order  lo  be 
made  by  tbe  court  In  relation  to  the  disposition 
of  the  propertv,  upon  the  court  pronouncing 
the  bonds  void  and  the  Citv  not  liable  on  ac- 
count thereof;  but  it  prays  that.  In  any  order  to 
bemade,  ttieCit}-may  be  decreed  to  receive  out 
of  the  proceeds  of  any  sale  of  the  property  the 
sum  it  has  so  expended  above  its  receipta. 

The  bill  was  taken  as  confessed  as  to  all  the 
defendants  except  the  City.  The  holders  of  all 
the  bonds  were  made  parties  complainant. 
Proofs  were  taken  on  both  Hides.  The  bill  was 
then  amended  so  as  to  aver  also  that  the  Citv  la 
estopped,  bv  her  conduct,  to  deny  the  valiaity 
of  her  indebtulness  according  to  the  tenor  and 
effect  of  the  IxindB  and  coupona,  and  so  as  to 
add  to  the  pra 

that  the  aJd  (    .  „        , 

creed  to  pay  the  said  bonds  and  coup<)Rsaccord- 
ing  to  the  tenor  thereof,  and  especially  that  a 
decree  may  be  passed  for  the  nnyment  of  the 
overdue  coupons  upon  the  said  bonds."  Tbe 
bill  WHS  further  amended  so  as  to  allege  that 
even  If  (he  City  was  not  chargeable  as  trustee 
from  the  time  of  the  execution  of  the  deed  of 
trust,  it  ia  chargenlilc  with  all  tbe  duties  and 
liabilities  of  a  trustee.  In  regard  to  all  of  the 


le  riKht 
I  any  decree  against  itlbr 
t.  whet^  -  "^ ■  - 
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ant  and  ai^peared.  The  case  was  brouKht  to  a 
hearing,  and  a  decree  was  made,  which  states 
that  the  court  is  of  opinion  that  the  Ci^  is  in- 
debted for  the  bonds  and  coupons  and  is  re- 
spooBible  for  their  payment  accordioK  to  their 
tenor  and  effect;  that  the  tSO.OOO  of  bonds  are 
held  by  the  Heverol  compiainanta  in  amounts 
aereraUf  specified,  and  mat  there  are  due  to 
them  severally  certain  specified  sums  for  inter- 
est coupons  due  and  unpaid  upon  the  bonds  (be- 
ing Inteieet  from  and  Including  June  1,  187ft,to 
and  tnclndincf  Juue  1,  18T9),  with  interest  from 
the  date  of  tnc  decree ;  and  then  decrees  that 
the  complaiDBDta  are  entitled  to  hsve  the  bonds 
hold  by  them  respectively  paid  by  the  City  at 
the  maturity  of  the  same,  with  interest  payable 
at  the  times  and  In  the  manner  staled  in  the  in- 
terest coupons  attached  to  the  bonds,  and  tltat 
the  complainants  respectively  recover  against 
the  City  for  the  several  sums  so  set  out  as  due 
for  interest  on  Ihc  bonds,  and  interest  on  the 
same  from  the  date  of  the  decree,  and  costs,and 
have  execution  therefor.  From  this  decree  the 
Ci^  haa  appealed  to  this  court. 

The  bill,  as  filed,  asked  for  equitable  relief, 
and  sought  to  charge  the  City  as  a  trustee  and 
to  teach  the  property  covered  by  the  deed  of 
trust.  The  relief  giwited  by  the  decree  was  a 
simplemoney  judgment  agauist  the  City, for  the 
interest  due  on  the  bonds  at  the  date  oi  the  de- 
cree, based  on  the  legal  llabili^  of  the  City  to 
pay  the  bonds  and  coupons.  For  this  there  was 
a  plain,  adequate  and  complete  remedy  at  law, 
ii^each  bondholder,  if  the  City  was  thus  liable. 
So  that  the  decree  roade  could  not  be  sustained. 

But  we  are  of  opinion  that,  within  the  prin- 
ciples decided  by  this  court  in  the  case  of  Loan 
AmciatioiiV.  Toptka,  20  WaU.,  655  [87  U.  8., 
ZXII.,  459],  the  bonds  in  question  here  arc 
void.  The  Act  of  1B68  authorizes  the  bonds  to 
lie  iwued  as  the  bonds  of  the  City.  The  prin- 
^pal  and  interest  are  to  be  paid  by  the  City. 
The  bonds  are  to  be  lent  to  persons  engaged  m 
manufacturing.  Those  persons  are  to  pay  the 
interest  on  the  "  loans  semi-annually  to  the 
treasurer  of  the  City,  and  are  also  topay^  annu- 
ally to  the  City  five  per  cent  of  the  prmcipal,  to 
go  into  the  smking  fund  of  the  City,  tul  the 
"loans"  are  paid  in  full.  No  fund  is  provided 
or  designated  out  of  which  the  City  is  to  pay  the 
princiiMl  or  Interest  of  the  bonds.  What  the 
"  borrower,"  as  the  Act  calls  bim,  is  to  so  pay 
to  the  City,  is  not  such  a  fund.  The  City  is  to 
pay  the  principal  and  Interest  of  the  bonds,  ac- 
cording to  their  tenor,  whether  the '  'borrowed' 
pays  the  City  or  not.  No  other  source  of  pay- 
ment being  provided  for  tlie  City,  the  implica- 
tion is  that  the  Ciiy  is  to  raise  the  necessary 
amount  by  taxation.  It  has,  br  section  15  of  the 
Act  of  March  17, 1860,  authonty  to  ievv  and  col- 
lect an  aimual  tax  on  the  real  estate  ana  personid 
property  and  litbables  in  the  City,  andupon  all 
other  subjects  of  taxation  under  the  revenue 
laws  of  the  Stale,  which  taxes  are  to  be  for  the 
use  of  the  Citr.     A  legitiniate  use  of  the 


eys  BO  raised  by  taxation  Is  to  pay  the  debts  of 
the  City.  Taxation  to  pay  the  bonds  in  ques- 
IJon  is  not  taxation  for  a  public  object.     It  is 


taxation  which  takes  the  private  property  of  one 
person  for  the  private  use  of  another  person. 
There  is,  in  the  Act  of  1860,  a  provision  that  the 
tax  shall  not  exceed  a  given  petc«ntage  of  the 


for  these  bonds  woiud  exceed  the  limit  There- 
fore, the  inference  that  it  was  intended,  by  the 
Act  of  1868,  that  such  taiaLion  as  should  be  nec- 
essary to  pay  the  bonds  should  be  resorted  to, 
must  remain  in  full  etfect  There  was  do  {oo- 
vision  in  the  Constitution  of  West  Virginia  of 
1862  authoriziDg  the  levying  of  taxes  to  ne  used 
to  aid  private  persons  In  conducting  a  private 
manufacturing  business.  This  being  so,  the 
Legislature  had  no  power  lo  enact  the  Act  of 

liiere  having  been  a  total  want  of  power  to 
issue  the  bon&  originally,  under  any  circum- 
stances, and  not  a  mere  fulure  to  comply  with 
prescribed  requirements  or  conditions,  Ihe  case 
IS  not  one  for  applying  to  the  City,  under  any 
state  of  facta,  any  doctrine  ot  estoppel  or  ratifi- 
cation, by  reason  of  its  having  paid  some  install- 
ments of  interest  on  the  lx>ods;  Loan  Attoaation 
V.  Topfka,  vbi  tvpra;  or  by  reason  of  any  of  the 
seta  of  its  officers  or  agents  in  dealing  with  the 
property  covered  by  the  deed  of  trust  No  such 
acts  can  give  validity  to  the  statute  or  to  the 
bonds,  however  they  may  affect  the  sla/u«  of  the 
property  dealt  with,  or  the  relation  of  the  City 
to  such  property. 

But  It  is  contended  by  the  appellees  that,  in- 
dependently of  the  original  validity  of  the  bonds, 
the  City  is  liable  to  pay  them,  because  it  misled 
and  prejudiced  their  holders  and  prevented  them 
from  resorting  to  the  security,  or  because  it  re- 
ceived the  full  value  of  the  bonds  in  considera 
tion  of  paying  them.     It  is  urged  that,  if  the 
bonds  were  void, the  City  had  no  right  to  meddle 
with  the  security.     There  has,  however,  tiever 
been  any  impediment  to  a  resort  by  the  holders 
of  the  bonds  to  proceedings  l«  have  the  proper- 
ty covered  by  the  deed  of  trust  adminisiered  for 
and  approprialcd  to  their  benefit,  as  represent- 
ing the  O'Briens  in  respect  to  such  property, 
ana  as  subrogated  to  the  rights  of  the  O'Biie^ 
to  have  the  property  devoted  to  the  payment  of 
the  principal  and  interest  of  the  bonds,  in  vieiv 
of  tneir  being  void.     The  onlv  misleading:  or 
prejudice  was  that  the  holders  ot  the  bonils,  mis- 
taking the  law,  supposed  them  to  be  valid  olili- 
gations  of  the  City.     As  to  the  rcctipl  of  prop- 
erty by  the  Citv,  it  received  certain  property, 
but  it  did  not  thereby  enter  into  any  oblieation, 
even  if  it  could  haveaoneeo,  to  pay  these  oonds. 
The  evidence  shows  that  the  City  has  endeav- 
ored, in  a  proper  way  and  with  a  due  reg;«ni  to 
the  interests  of  the  O'Briens  and  of  those  inter- 
ested under  the  O'Briens,  to  preserve  and  prt>- 


the  property,  yet  none  wnsappoinied  or  applied 

for.  so  far  as  appears.    The  sales  by  the  Cily ,  ol 

■able  property,  which  are  complained    c 


took  place  after  this  suit  was  brought.  Tlu 
plaintiffs  have  choeen  lo  leave  all  the  property 
m  the  hands  of  the  City  up  to  this  time.  Tli< 
City  lias  acted  in  good  faith,  and  wilb  rmson&bV 
discretion,  in  re^rd  to  the  property,  tbrougli 
out.  No  valuation  placed  upon  the  propertv 
real  or  personal,  or  any  part  of  it,  by  way  of  os 
timale  or  opinion,  at  the  time  the  City  took  poi 
session  of  It,  or  at  any  time  since,  can  l>e  t&kei 
od  the  evidence  in  this  case,  as  the  measure    < 
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wij  EaMIitT  ti  tbe  Ci^  on  Uie  bonds  or  lo  re- 
KwTi  <i  tbejitoptxtj.  Neither  the  O'Briens  nor 
:ic  rttimig*  imcTpOBcdtocoDlrol  the  property, 
t«itcft[kcC^tv tocontrolsndmanafeit.  There 
■IV  u«  tfaoatt  the  acts  of  the  Cilj,  id  regard  to 
tr  [vnfxrtT.  any  elements  which  can  constitute 
ikr  l~iij  •  trvslee  of  tbe  property,  with  the  du- 
"      '         So  trust  arose  in 


t  thereby  created  was  one 
k<  Bran  tbe  p«jmenl  by  llie  O'Briens  to  the 
(Vtt  <rf  ibe  taterest  on  $20,000  and  ot  the  prin- 
H^  <M  that  mm.  Tbe  plaintiffs  could  not  en- 
liarr  thM  troH  {□  tbe  place  of  tbe  City.  It  was 
>  Trad  mMt,  becaoae  Ibe  consideralion  ot  it  was 
Tkr  h^ang  of  the  void  boinls.  Nor  did  the  pur- 
fimt  bf  like  City,  of  the  property,  whidi  it 
bn^dh<  •object  to  tbe  trust,  validate  tbe  original 
tnm  or  rt«al«  •  new  one. 

B«.  HXvitfastaiiding  tbe  invalidity  of  tbe 
ha4i  aod  of  tbe  traat,  tbeO^rienshadarigbt 
a  mli^  tbe  propntr  and  to  call  on  the  Citv 
to  T^"—'  for  iL  Tne  enforcement  of  such 
T^e  b  mot  fat  affinnance  of  tbe  illegal  contract. 
b<c  ■>  m  lUaalHiiiiaiiii  of  it,  and  seeks  to  pre- 
^mt  dw  City  from  retaining  tbe  benefit  which 
k  haa  deii»««l  from  tbe  niilawful  act.  2  Com. 
f  ^c.  IDS.  Titere  was  no  ill^alitj  in  the  mere 
f^timg  vt  tbe  pruptrty  by  tbe  O'Briens  in  the 
tm^  tM  tbe  City.  To  deny  a  remedy  to  reclaim 
E.  a  M  pvv  diect  to  the  iUegal  contract.  The 
"^  of  tbsl  contract  does  not  arise  from 
Tbe  property  was  trans- 
ict  which  was  merely  nui- 
K  pr^iMtvm,  and  where  the  City  was  the 
m^amt  offrnder.  In  such  a  case  tbe  partyre- 
■aj  be  made  to  refund  to  tbe  person 


m  artaallT  tvceiTed.  WI.iU  v.  Bant.  22  Pick., 
1,  Jfrrailr  T.  Ameriain.  TV.  Six.,  133  Mtws., 
».  Aw^*.  A  A.O>..131Mas8,  258.  2TS:aiid 
■^  (kaTV  ri(«d.  Tbe  O'BrienH  havioK  indorsed 
id  aM  tbr  boods,  tite  holdeni  of  tbe  boods  suc- 
^irf  U  wach  right  of  the  O'Briens,  as  an  In- 
^tf  *»  tbe  ownenbip  of  tbe  bonds.  The 
'Brk—  Millmd  tbe  City  to  take  possession  of 
wl  ^ma^Mtr  Ihe  property.     They  were  made 

—     "-  (oh  originallv  and  iiave  made  no 

Tlw  ri^  which  the  plaintiffs  BO 
«r>%><alt  on  the  City;  to  render  an  ai 


Kf^  ^  accoont.  tbe  sale  under  the  direc- 
s  ti  ifea  toan  ot  what  remains  of  the  prop- 
■  ^td  tbe  —  I  iliiiiiiii  III  of  the  proper  cbarg- 
~     >ed  lo  tbe  City  against  tbe  monevs 

i  and  acaiost  tbe  proceeds  of  safe. 

a  br  BO  doobt  that  Uie  City  Is  entitled 
_  Ctad  the  Kuna  it  has  paid  in  good  faith 
•.  a-vB^.  pratect,  prewrve  and  dispose  of  tbe 
t^jffwtm.  aod  for  insurance  and  taxes,  and  tbe 

_  .__!-. ,1  < ^- tbe  coupons  it  lias 

rged  with  what  it 

obe  charged  with 

■  «  m  uBUBKe  to  or  depreciation 

Tbe  remaining  property  must 

HO  of  the  court  below 

d  on  tbeforegningprin- 

Beds  of  tbe  tale  ana  tbe 

_   , ,.  _^ _, .  if  any,  in  tbe  hands  of 

^  i'^n.  maM  be  dtMribntcd  amonfc  tbe  plalnt- 
&     t*^  4wM  tf  Uk  CVmi'l  Vvurt  miut  bt  re- 


forced  as  oblleaUous ol  the  City;siid providing 
for  a  sale  of  Uie  remaining  property,  real  and 
personal,  imder  tbe  direction  of  the  court,  and 
the  taking  of  an  account  between  Uie  City  and 
the  property,  on  the  basis  staledin  tills  opinion; 
and   the   application,  in  conformity  with  this 


in  the  case  as  may  be  in  conformity  with  tMa 
opinion. 

We  have  not  deemed  it  necessary  to  consider 
the  question  whether  the  bonds  were  void  as  hav- 
ing been  issued  in  violation  of  section  8  of  arti- 
cle 10  of  the  ConsUtuUon  of  West  Virginia  of 
1873,  or  the  question  whether  the  Act  of  1868 
required  a  vote  by  the  voters  of  the  City  on  each 
loan  of  bonds  to  be  made,  orthe  question  wheth- 
er the  Act  of  1868  was  observed  in  other  re- 
spects, in  issuing  the  bonds. 

True  oopy,    O^et: 

James  H.  HcSennej',  Cleric,  Bup.  Court,  IT.  S. 


»  U.  B.,  1 
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WILLLAH  L.  HEHINOWAT,  Treasurer 
of  tbe  Btatb  op  MisaieBirpi,  and  8TL- 
VX8TEB  QWINN,  Auditor  of  Public 
Accounts  of  B^d  Btatb,  and  tx  officio  the 
LEVEE  BOABD  OF  MI88I8BIPPI,  Dis- 
TKiCT  NtmBEB  Oke,  Apptt., 

JEPHTHAHW.8TAN8ELL,Burviving  Part- 
ner of  tbe  Late  Firm  of  Partee  &  Stanbell. 

(See  B.  CL,  U  Otto,  8W-408.I 
Lmee  Commi**ionen,  acUtm  a^tat — ealt'd  eon- 

tract  bji—ttUiement  and  reeapt.nhtniiiKeoni 

and  tatitftietion, 

*1.  A  board  of  oommlsslonen  (one  from  eaob  of 
Ove  counties,  havliiir  been  iDOorimratod  by  a  state 
statute  to  ooiutruct  an  J  malnlaln  leve»,  wttbau- 
tborily  to  make  oontracta  tor  Che  ilulng  ot  the 
work,  and  bavtng  made  suoh  a  contract,  aod  been 
sued  In  enulty  tbereon.  In  tbe  district  In  which  tlie 
domicil  ot  tbe  board  was  eetabllsbcd  br  Its  Act  ot 
Incorporation,  by  personi  resMliur  out  of  tbe  dis-  ' 
tiict.  aaubiequont  statuteof  Uie  State  abolWied  tbe 
(itBoes  of  tbe  oommlnloners.  and  constituted  Uie 
Treasurer  and  tbe  Auditor  of  Aooounta  of  the  State 
rxajiclothe  Levee  Board,  wltbtbedeclaredpurposa 
"ToBubsUtutetbe  Treasurer  and  Auditor  In  jflaoe 
of  tbe  Board  ot  Levee  Commlstfoners  now  in  oflloe  i" 
anda  blUof  revivor  was fUedagalnsttbemt^ leave 
of  tbe  court.  Beld,  tbat  the  suit  miitbt  be  pnae- 
cuted  Bcalnst  tbe  now  Board,  altbough  both  tbe 
Troamuer  and  tlie  Auditor  mlded  out  ot  Uie  dis- 
trict! and  tbatan  appeal  from  aflnaldraniefortbe 
plaintiff  might  be  tafcon  by  the  TiOBsurar  and  Au- 
ditor, desontiInK  tbemselrca  by  their  Individual 
names,  and  assuob  olBoeia,  and  aa  ez  mflcfei  tbe  Levee 
Board. 

&  A  board  of  oommtatoneTS.  anUiorlsed  by  sta^ 
ute  to  mabeaontractaf  or  tbe  buUdUut  of  levees,  and 
to banownMmey.lHue bonds andsell and  nevotiate 
tbemln  any  market.tmt  not  at  a  greater  rateotdls- 
eouat  than  ten  par  oenignay  niake  a  contraot  f  or  tbe 

•Head  note*  by  Mr.  JuMee  Obax. 
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SnPREMS  CODBI  OF  THE  UNITED  STATES. 
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work  Bt  oertftln  prloes  t^  the  oublo  yard,  panble 
Id  auoh  banito ;  «nd  mar  aftenrardti  amend  toai  oon- 
ttaot  br  Insertlac  "  at  the  rale  of  nlnetr  cenlB  on 
the  dollar,"  Mid  Iwue  bonds  to  the  oonttaotors  ao- 
oordlnglTi  upoo  belDB  Batferfled  that  sucdi 
ui«eiiteD  t  aotuallr  made  between  the  p«u 
though  the  work  b  aotuaUydont 
for  lower  prloea  Id  oash. 
8.  ABoardotLereeComiDlaBlODenmadeaaettle- 
it  with  ooDttaotois  employed  to  do  the  work  on 
~1d  iBTeaa.  br  whldi  It  paid  tbem  a  oertalD  sum 
„.. ■=*.- -..UoYaUdemaDdi.   The  por- 


^_ J)  of  the  amount  due  ..  . 

oootraoton  for  auoh  work  aooordfng  to  the  orlglDal 

oontiaot ;  that  If  thla  ahould  dUterfrom  the  a 

abeadf  paid,  the  dlSerenoe  ahould  be  paid 

funded aooordlnslr ;  and  that  theae  twoen^ „ 

and  a  third,  to  be  asreed  on  b.  them,  ahould  be  arbi- 
tiatonfortbeadJuBtmaitorallquesUonaof  dlffer- 
eooe ;  that  In  the  ad]ualment  of  queatlona  pertain. 
tag  to  the  nteaBuremeut,  the  oontiBotoii  should 
*- —  the  pilTlleBa  of  iDOoduolngaU  proper 
a,  and  the  Board  of  rebuttlna  that  erldei 


Board  of  the  pcdDta  to  be  prored  uid  the  Qhaiaoter  of 


tomeotwhlob  dldnotooD- 

,  .o  which  the  raulneerof  the 

Board  otdeoted:and  tlie  arbitration  tell  through. 
Held,  that  the  sMtleQient  aud  receipt  bound  the  oon- 
traotora  aa  an  accord  and  •atlafiu:tlon,and  they  could 
not  maintain  aaultupon  the  original  oontrao''  ire- 
oover  further  oompenr\tIOD  for  the  work. 

[No.  398.] 
Submitted  Dee.  4,  ISSt.    Deeii^d  Ja..  a,  X8S3. 


The  history  and  facU  of  the  case  appear  io 
the  opinion  o(  the  court. 

Mr.  H.  P.  «— !-»■«— ,  for  appellants. 

Mr.  Henry  T,  Ellett,  Tor  appellee. 

Mr.  Justice  Qrmr  delivered  the  opinion  of 
the  court; 

This  Is  an  appeal  by  "  William  L.  Heming- 
way, Treasurer  of  the  State  of  Mississippi,  and 
Sylvester  Gwinn,  Auditor  of  said  Stale,  and 
«e  offleio  the  Levee  Board  of  MisGissippi.  District 
Number  One,"  from  a  final  decree  of  the  Dla- 
tricl  Court  of  tlie  TToiled  Slates  for  the  North. 
em  District  of  Miaalsdppl,  upon  a  bill  in  equity 
for  the  specific  peiformance  of  a  contract,  filed 
in  that  court  on  the  2M  of  February,  1873,  by 
Hiram  A.  Partee,  a  citizen  of  Tennessee,  and 
Jephthah  W.  Staosell.  acitiEeu  of  Arkansas,  co. 
partners  imder  the  name  of  Partee  &  Stansell 
(of  whom  the  appellee  is  the  survivor),  against 
the  Levee  Board  of  Mississippi,  District  Num- 
ber One,  and  the  five  persons  constituting  that 
Board. 

By  an  Act  of  tbe  Legislature  of  the  Stale  of 


Uie  River  Hississippi,  Certaio  Bottom  Lands 
Herein  Described,''  this  Board,  condsting  of 
commlsaionen  to  be  appointed  by  the  Supervis- 
ors of  Tunica  and  four  other  counties  re»pect- 
ivply,  was  incorporated  for  the  purpose  of  con. 
structing,  repairing  and  maintaining  levee» 
alonga  port  of  the  Mississippi  River;  its  domlcil 
wasilxM  at  tbe  county  seat  of  Tunica  County, 
In  the  Northern  District  of  Mississippi;  and  It 
vu  authoriied   to  appoint  a  aeti^xty  and 


treasurer,  and  to  let  out  and  contract  for  the 
construeUon  of  tbe  works,  and  to  issue  nego- 
tiable bonds  to  the  amount  of  (1.000,000,  and 
to  sell  and  negotiate  them  In  any  market,  but    \ 
not  at  B  greater  rate  of  discount  than  10  per 

This  suit  was  brougbt  upon  a  contract  made 
by  the  Board  with  the  plaintiffs  for  the  construc- 
tion of  certain  levees.  Wbile  It  was  pending, 
on  the  nth  of  April,  1876,  the  Legislature  of 
Mississippi  passed  an  Act,  entitled  An  Act  to 
Abolish  the  Levee  Board  of  District  NumbCT 
One  and  to  Pav  the  Debts  of  said  Board;"  and 
enacting  that  tne  offices  of  commiasloneis,  sec- 
retary and  treasurer  of  Levee  District  Number 
One.  as  existing  under  tbe  Statute  of  1871.  be 
abolished;  and  that  tbe  Auditor  of  Public, Ac: 
counts  and  the  Treasurer  of  the  State  be  con- 
stituted and  appointed  the  Levee  Board  of  Dis- 
trict Number  One,  ee  offieio,  and  discharge  all 
the  duties  of  the  Levee  Board  and  of  the  sec- 
retary and  treasurer  of  (he  same;  "  It  being 
the  intent  and  purpose  of  this  Act  to  substi- 
tute the  Auditor  of  the  State  and  tbe  Treasurer 
thereof,  et  officio,  as  such  commissioners,  secre- 
tary and  treasurer,  in  place  aud  stead  of  the 
board  of  levee  commissioners,  secretary  and 
treasurer  of  Levee  District  Number  One,  now 
in  office;  and  that  "The  AuiUtor  and  Treasurer 
shall  have  full  power  to  settle  up,  under  the 
laws  now  in  force,  the  unfinished  business  of 
the  said  Levee  Board  of  District  Number  One. 
and  to  pay  any  outstanding  liabilities  of  the 
same  In  such  funds  as  may  be  applicable  to  the 

The  defendant  thereupon  moved  to  diamiss 
the  bill,  because  by  this  statute  the  Levee 
Board  bad  been  abolished,  and  was  no  longer 
capable  of  suing  or  being  sued.  Tbe  court 
overruled  this  motion,  and  allowed  tbe  pluiiit- 
iffs  to  file  a  bill  of  tevivor  against  the  Auditor 
and  Treasurer,  both  of  whom  resided  at  Jack- 
son In  the  Southern  District  of  Missisdppi,  as 
constituting  the  Levee  Board  of  District  Num- 
ber One.  and,  after  due  pleadings  and  proofa, 
entered  the  final  decree  against  tbe  Levee  Boanl, 
from  which  this  appeal  U  taken. 

The  appellee  now  moves  to  dismiBs  tbe  ap- 
peal, because  it  is  the  appealof  Hemingway  and 
Gwinn  only,  and  not  of  the  Levee  Boud.  But 
we  are  of  opinion  that  this  motion,  and  the  mo- 
tion made  m  the  court  below  to  dismiss  the 
bill,  are  equally  groundless. 

The  Slatuie  of  1876,  while  it  abolished  the  of- 
fices of  the  commissioners  who  previously  con- 
stituted the  Corporslion  of  the  Levee  BoaJrd, did 
not  dissolve  or  eilingulsb  the  Corpotatloa,  but 
merely  substituted  the  State  Treasurer  and  the 
Auditor  of  Aceoimts  as  tbe  membeis  of  thai 
Corporation.  Tlie  suit  might,  therefore,  be 
prosecuted  against  tbe  Levee  Board  as  a  Corpo- 
ration, notnithstanding  the  change  In  its  znem- 
bers;  and  a  bill  of  revivor  having  been  allo^ved 
to  be  filed  for  that  purpose,  it  need  not  be  cx>ii 
sidered  whether  any  revivor  was  requisite.  Th« 
fact  that  the  new  membeis  reside  in  anothei 
district  is  immaterial.  A  court  which  bas  one* 
acquired  jurisdiction  of  a  suit  does  not  lose  i 
bv  a  change  of  domicil  of  the  partiea,and  may 
wben  the  suit  is  of  a  nature  that  survives,  t>rini 
in  the  representatives  or  aucceasots  of  a  part' 
who  hasdiedor  ceased  to  exist,  without  r^^^xt 
to  their  domiciL 


HnoHairAT  t.  BrAsexLL. 
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TV  Lm  Board,  bdng  the  defendant  tn  the 
KJi.nirbt  tppeal  horn  tbe  final  decree ;  and  UiB 
uhI  Ilka  br 
■r-hag  itiMMeW 

BBMUdMlYe 


HemingwaT  and  Owlnn, 

onlr^  their  indiTJuiuu 

ana  Auditor  reepectlve- 


it  the  motk>D  to  dtemlaa  the  bill 


■i«iaD  b>  dteniie  the  appeal  must  be  over- 
nbdlTihitaMiit. 

Tk  nidatce  Bhowi  that  the  Boara,  under 
iM  Hihuntj  onfened  bj  iu  Act  of  Incorpo- 
M»n,  whatiaed  for  written  bidi  for  contracts 
■linikr  watt ;  that  the  plajntifts  made  a  bid 
wrifdiaflT  for  the  work  on  certain  parts  of  the 
Irtwi  tf  tpKifled  pvi<!es  bj  the  cubic  vard.pay- 
Hi  n  boadi  at  ninety  cents  to  the  doUar,  or  10 
(troWtliMoaiit;  that  this  bid  was  accepted  b; 
atBiwd,«iidoDthe2Httiof  Beptember,  ISTl, 
■  ("vnct  in  writing  was  aigned  by  the  parties, 
^  «bx^  the  plaintiaB  a^ived  to  do  the  work 
*-<f>tiif  toilteapecificaUcMis,  and  to  thcsatis- 
ivtf  a  lod  iCGepliuice,  of  the  chief  engineer  of 
at  hmi :  tlie  Board  agreed  to  psT  them  in 
■--'-■'    --■      -  -  dinthebid.fourflfthson 


a  of  the  work,  the  engineer's  ac- 
af,  and  estimate  of  the  quanlitr, 
d  T^De  of  the  work  done,  and  the 
J^aaiM' nietae  ooder  seal  of  all  demands  srie- 
Hnte  the  oootract ;  and  it  was  mutually 
■-W]  itai  Hm  decision  of  the  chief  eiii^at«r 
fonii  be  Snsl  and  conclusive  in  any  dispute 
■^  Hifhi  ariM  between  the  parties  to  this 
''■BMi  It  fnrtbo'  B(4>ears  that  afterwards, 
■cia<«rTOiit  the  intention  of  the  tnrtirs  at 
^  ^m  d(  Ngning  the  contract,  the  Hoard,  at 
^^■iuiffB'  reqiKst,  caused  to  be  interlined 
^>m,  ifttT  the  word  "bonds,"  the  words  "at 

*  nat  of  alnet;  ca>ts  on  the  dollar;"  and  that 
^■hlT.JBrfaif  the  progress  of  the  work,  four 
a>  if  Ike  sginerrs  estimates  of  the  amount 
4iirtdiaB  were  p«id  for,  at  the  prices  slipu- 
kwta  the  cnatrsct.  tn  bonds  at  that  rate. 

TV  Beard,  in  its  answer  and  by  a  cross-bill,  [ 
<wnM  that  tbe  pUntifls  had  been  largely  < 
"^ffM,  bemuse  the  jMicea  agreed  on  greatly  I 
vMrf  Ike  prioea  M  which  the  work  could 

*  tee,  aad  waa  done  by  subcontractors,  for 
^  «d  Isiai— I  tbe  issue  of  bonds  st  ninety 
«»  «■  ihr  dollar  in  payment  of  those  prices 
■*«dwi  a  nrgMiaiion  of  the  bonds  at  a 
fBn  tmt  al  dfaoount  than  10  per  cent.  But 
^-^Md  kad  aothnrlty  to  make  contracts  and, 
"•  wmH.  lo  agree  upon  the  compensation 
t*V««fc;  faciiirautborizedtoianiebandi.lt 
*^Mm»  ibenditcictly  to  the  plaintiffs;  and 
'*?^* «0«ed  to  he  paid,  as  irall  as  the  rate 
'*M)k  booda  AaoM  be  laken,corren)ood- 
<■•  %'ticfaMl  bU  DMde  by  the  pUlntitri  and 
f;^  by  tte  Board,  as  well  as  to  tbe  terms 
yi^j    adopted  In  tbe  formal  contract. 

*  Mi^ataB  that  this  eoune  was  punoed 
^mt  fwpMe  of  fraadnlently  evaiUnc  the 
"■'I'l*  d  tke  aUnue,  la  nnaupported  by 
g**  ■**■»  la  DO  rrtdeiKM  that  tbe  funds 
^^7  ki  K|Nir  tfa*  levees  oonld  b«Te  been 
^^■a  ■  Hj  otfao-  nanDO.  This  position 
•kU^i  Boad.  ifacntoe,  caonot  be  maia- 


tained,  and  to  that  extent  the  decree  of  the  dis- 
trict court  must  be  afflnoed. 

But  the  remaining  question  in  the  case  pre- 
sents greater  difficulties.  The  facts,  aa  disclosed 
by  the  record,  appear  to  tu  to  be  as  follows: 

&fter  the  pUinriffa  had  completed  the  work, 
W.  R.  Kirtmatrick,  the  chief  engineer  of  the 
Board,  who  had  superintended  the  work,  made 
afinal  estimate  of  its  quantity,  character  and 
value.  The  Board,  being  diraatiafied  with  bis  [404] 
estimate,  discharged  blm,  and  caused  tbe  work 
lo  be  re-measured  by  B,  Mlckle.  a  special  engi- 
neer (afterwards  appointed  colef  engineer), 
whose  eatlmatea  alMwed  a  much  smaller  sum  to 
be  due  to  the  plaintiffs.  Tbe  Board,  thereupon, 
refused  to  pay  tbe  amount  due  according  to 
Eirkpatrick  B  estimates,  and,  after  some  contro- 
Teray  and  negotiation,  settled  the  claim  by 
paying  the  plamtiffs  $47,800,  the  amount  found 
due  by  HIckle,  and  the  plaintiffH  signed  and 

Sve  them  a  receipt  In  these  terms:  "Memphis, 
ne  18,  1872.  Received  of  A.  R.  Howe  Treas- 
urer Mississippi  Levee  Board  District  Number 
One,  forty-fteven  thousand  eight  hundred  dol- 
lars on  account  of  work  on  levee,  the  Eame  be- 
ingln  full  of  all  demands  to  date." 

The  plaintiffs  in  Iheir  bill  allege  that  this  re- 
ceipt was  fraudulently  and  oppressively  extort- 
ed by  the  Levee  Board,  and  was  signea  bv  the 
plaintiffs  under  protest.  But  the  only  evidence 
lo  support  their  allegation  is  the  testimony  of 
Btansell  himself,  aod  be  on  cross- eiamination 
admitted  that  he  did  not  know  much  about  the 
matter,  oa  Partee  attended  to  the  money  trsus- 
Bctions  of  the  firm;  and  his  testimony  is  met  and 
controlled  bv  the  explicit  denial  in  the  answer 
of  the  Boara  upon  the  oath  of  two  of  its  mem- 
bers. OS  well  as  by  the  recitals  of  an  agreement 
under  seal,  made  be(wecn  tbe  Board  of  the  first 
part  and  the  plaintiffs  of  the  second  part  on  the 
4th  of  October,  1873,  the  Important  porlionsof  ■ 
which  are  as  follows:  "  Whereas,  aaid  party  of 
the  fli'stparthave  heretofore  made  full  and  com- 
plete settlement  for  all  work  done  on  aaid  levee 


party  of  (be  second  part  do  now  come  fomud 
and  complain  that  injustice  was  done  them  In 
said  settlement:  and  ft  being  the  desire  of  the 
partyof  the  first  part  to  do  full  Justice  to  all  men, 
It  is  hereby  agr^  that  tbe  party  of  the  second 
part  shall  dcagnate  an  engineer,  who  shall  pro- 
ceed with  the  chief  engineer  of  this  Board  to 
measure  all  work  done  by  said  party  of  the  sec- 
ond part  on  aaid  levee,  and  render  to  the  parties 
U>  this  agreement  an  estimate  of  the  amount  due 
to  the  PMty  of  the  second  part  for  such  work, 
according  to  the  contracts  entered  Into  for  tbe 
completion  of  the  same.  And  ft  Is  further 
agreed  that,  should  said  eetlmale  exceed  the  es- 
timate made  by  Uie  special  engineer  of  this 
Board  in  tbe  month  of  June,  18T2,  the  party  of 
the  first  part  shall  pay  to  said  Partee  and  Slan-  ,^^ 
sell,  party  of  the  second  part,  the  amount  of  1**I'J 
Buch  exceas,  and  all  the  expenses  of  thla  meas- 


■aid  party  of  the  second  part  shall  refund  t 
said  party  of  the  first  part  the  amount  of  such 
deficit,  and  pay  all  the  expenses  of  this  measure- 
meat,"  "  It  ia  further  agreed  that  tlie  party  of 
8i7 


,dbyGoogIe 


fiHa  ■fMtarmj  -inii^  aili.'vrrl.  'ii    e 
■)ini*.r    III*  iiiiialiiiii  t*  'n  -lie  1U>  n 

On  ')m  .^h  if  DKRemOfT.  :.*71.  "lie  qanei 

nn  diM  p«rt  V  1u^  plnnuM*.  Mr!  fiC    I. 

fAHnciriiM  [k«  hor«Bl  'A  ar*.iQf 

in  t]iK  ]w^!iii.a«  'if  <»rUi<oia  t.  K!i.  aui'tAab' 

lUI  mmm  Yirmiriil  *^cm  Aen.  me  nf  wbicti 
mlMWgaiMfiillr,*^:  "laaaauMk^bTCheiBHs 
fvf  Mail  »ntMjBMix,  th«  ftni  JMtj  OB  on^  Rbm 

ft  to  MCmtrf  tiaS  the  Mir]  ■ 

friTit  fnrflier  DfnmMlttuF  wMi  Ae 

JWitir^   ItiK  tnn  fmrXj  in  wrftiDf  wbtf  points 

lh<7  «ip«d  lA  pr'rT«  sari  ibe  cbancter  of  tbe 

a«»  be  nwt;  whb  Ib«  refaattfav  (   

On  tbtmmf.iiMj,  ibe  plaimifl«fBTeBotirvin 
wrfllnx  Ui  the  (.etu  Board  tlMt  iSeTWooU  is- 
trriiiiur.  jif^it  tittim  ibe  board  of  artxtntkHi 
nun  Iwrlrr  'ttRfmnt  matten,  iochidnig  tbeae 
Ihfm:  "  4.  Tbe  rUiwe  in  tbe  crmtnct  loocluDe 
iitir)nk««r'^,  fU  mMurfni;.  and  tbe  ad  Jodkalion  ol 
that  lynMiiin  hj  the  chief  engiaefr  of  joar 
hmtrii  iiiinr  tn  and  ahmit  «lmnltaiii!OUs  witb  the 
iri|tiilni('if  [bf^iiriclnalcODirsct."  "0.  Tbedsm- 
aw  'i'lttK  Ui  iM  hj  the  repeated  reflninhing  of 
wifTk  iiiuler  rirAi^n  of  your  engtneen."  "  11, 
TImi  dfilaj  rif  a  final  enlimale,  of  variona  pay- 
infinia,  and  th(!  damage  to  iu  arising  Iberefrom." 
(tn  Itui  next  day,  Mlckle  wrote  a  letter  to 
KliM'(«,  IxiKinnlngthiu:  "  Inairaneing  tbepre- 
llmliMiriMi  In  nur  organization  aa  a  Dowd  of  ar- 
MtnUTifml  on  tbeqiiiMlon  of  difference  between 
Ihii  l.4fviw  Hoard  of  IbU  dlHliict  and  Messrs. 
I'nrtKii  and  Htaniell,  I  am  notified  tliat  clainu 
will  \m  miuin  oiiJ  teatlmony  offc:red  clearly  in 
i'(  intra  viiitloD  of  the  terms  of  the  agreement 
tnim  wlilrh  our  Biitbority  la  to  emanate,  and  as 
aiich  |inK'(<(Kllng  would  render  ourdecislon  un- 
MtUfiuiorv  anil  void,  I  cannot  proceed  further 
III  tlio  miilli'r  unless  It  is  distinctly  understood 
llinl  tliK  following  provisions  of  the  contracts 
and  agRieiiKinla  onlere*!  Into  Ly  the  salt!  particx, 
Mill  oil  which  our  anlhorlly  Is  understood  to  be 
Iduwd.  nhnllbtmlrlctlyoliwrved."  He  proceeded 
lo  iHiitil  out  llwt  the  ngreement  of  October.  4. 
tH78,  did  not  iiennlt  any  evidence  to  be  intro- 
ditiHoi  KXii'iit  in  relation  to  the  measurpmentof 
InvixMi  and  aim  stated  the  substance  of  the  fol- 
liiwliijt  provisions  In  the  speclflcation»  annexod 
lo  tlie  orttrlnal  rontmcl:  "  Nothing  will  be  paid 
for  wiUltiji,  but  lu  COM  wUl  bo  Included  In  the 


a<«Uch.  after 

'loii  leBt  in  •toe  tacv  at 
bitEUi^n.  FIecce  d 
jio.  Kckie  'ii^c&mi  io  aeeep*  h 
&tRii  KckJe 'Jk  dtoiee  a<  diMr  «<  Kmal  other 
ggfiuBB  in  Cotb'-t  «Ead.^aithce«BcsMndaice 
endni  n  Mb-Uu  t  jmaaim  on  tbe  obJBCtkms 
onde  in  hai  fens  of  Dcn^Mr  13. 1913.  aod  in 
AepIaaaiSi'  at^aksinc  thcaititTBtiofL 
The  eo<m  befaiw  ww  uf  opmin  tkal  the  rc- 
fuil  of  ^  I8th  of  June  iMd  been  w  boDy 
set  Mde  br  the  agiccMeni  of  the  4tb  a<  October. 
aad  that  the  mtiattaon  mda  this  wrecment 
had  bikd  b;  the  bnli  (f  tk  drfn^t;  and 
tatatd  a  deme  for  the  platntiff'i  accanUng  to 

in  the  ftaeoDs  or  Id 

tbe  remit.  In  oar  Tiew,  (he  effect  of  the  agree- 
nml  (rf  tbe  4th  of  October.  ISia,  was  to  recog- 
nize that  Uur  h«I  been  a  settientent  in  fuU  be- 
tween tbe  parties,  or  tbe  amooat  due  from  tbe 
Leree  Board  to  the  phintilb,  which  boond  both 
pariiea  as  an  accofd  and  satiafactMHi;  and  to 
agree  to  open  that  aettleneni  to  thia  extent  only : 
three  engmeeis,  to  be  aromoied  aa  therein  pro- 
vkled,  aboQld  meaBure  tbe  work  done  by  tbe- 
plauitifls.  If  tlieir  eatimaio  abonld  differ  ftom 
the  estimate  of  Hickk,  accordiiw  to  which  the 
settlement  tiad  been  made,  the  difierenoe  sboold 
be  paid  by  the  Board  or  refunded  by  the  (ilaiDt- 
ifls.  The  stipulation  that  the  three  engineers 
shoidd  "constitute  a  iKtard  of  arbitismeut  for 
the  adjustment  of  all  questions  of  difference  " 
was  neceaaarily  limitea  lo  qucsdoue  of  differ- 
ence in  relation  to  the  subject  to  be  referred  to 
them.  If  such  measurement  by  the  arbitrators 
should  not  modify  the  estimate  of  work  done, 
or  if  the  arbitration  should  fail  without  fault  oT 
the  Levee  Board,  tbe  settlement  stood. 

The  evidence,  the  substance  of  which  is  above 
recited,  satiafles  us  that  the  arbitration  did  not 
fail  by  any  fault  on  the  part  of  the  Levee  Board, 
but  by  reason  of  tbe  pendsient  attempts  of  the 

Elaintiffs,  acainst  the  steady  oppodlion  of  the 
evee  Board,  lo  introduce  evidence  before  the 
board  of  arbitrament,  not  limited  to  the  ques- 
tion of  measurement,  which  was  the  only  matter 
tobe  submitted  to  this  Board,  but  touching  other 
mslten  which  had  been  concluded  bv  the  cod- 
tracts  executed  and  the  settlement  made  betiveen. 
thopartiea. 

The  nmiit  U,  (Aot  Ai  dterte  Mm  mutt  be  r«- 

loe  u.  s. 
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Elqdi  v.  Marshau.. 


N  H.  lleKaiiM7,  Clerk,  Sop.  Court,  D.  a. 


TOWN  OF  ELGIN,  Flf.  in  Bit., 
SAVTEL  UABSHALL  bt  al. 

Aae  B.  C,  M  Otto,  SIB-MS.) 


ina  were  detached 
rh  Ute  point  kctuallr 


35nt«fceb 


d  m  the  a. 

Dd  ilie  Judcmeot  would,  u 
Id  uit  aubaequeDt  actton  u 
poo  tb«  bond!  theDWelra 


s.  NattDaida  a^MKBer.  Btat.,  which,  aa  MDend- 
t^mvOamtvt  the  Act  of  Februarr  18, 187G^  ch. 
~  ^i»  tteJrorhiBcaim  of  this  court  to  those  Gases 

^■A  Ac  mMm  •»  ratne  of  KIIOO,  have  re^eteoce  to 
^««Mr  wtdebk  dlreot^ln  dk^ta,  in  the  por- 
v^w  ^iBa  to  wUch  the  Judiniieni  or  decree 


^WMaa<  Dk.  g.  iSSS.     Decide  Jan.  8.  1883. 

PEBBOB  to  the  Circuit  Court  of  tbe  foiled 
$MM  for  Ite  Dinrict  of  Ulnnesota. 
TW  hteor?  and  fact*  of  Uw  case  Bufflcieutl; 
^Mir  ia  Ibe  Ofilnioo  of  tbe  Cfinrt. 
J^.  9m»4mm  E.Col«.f(H-  plaintifl  In  error. 
""   ~*         faaA  Thomas  WiUon, 


»  JmMmv  Mstthawa  delivered  Uk  opin- 
Mff  Ik  CDvn: 

■  brought  br  the  defeadania 
'^  ~     a  of  WlBConsiii,  agiiuBt 

.to  reooTer  the  amount 

^1^  CBUiD  ooopoiM  or  ioteresi  warrants, 
■d  tma  antninpal  bonds,  alieged  to  liave 
^vrf  bf  t^  Town  of  Elgin,  In  aid  of  a 
rf  t— f  wy  Tbe  defense  set  up  was  that 
■da  aM  cDopcos  were  void,  tbe  statute, 
ikr  iiBBimi  authority  of  which  they  had 
■■■<<.  bting,  aa  waa  allied,  uncoiutitu- 
TW  caoae  was  tried  by  llie  court  with- 
niioa  of  a  Jury,  and  it  ii  part  of 


C  of  tbe  coon  that,  at  b 


e  bnods  and  ooupous  men- 


bmI  »  the  « MwjJahit ,  and  jud|pnent  ia  riven 
▼  ^  •name.  tl-MiKTS,  dne  thereon,  being 
f^c^MaaCM  flftaeo  bonds  of  9900  each. 


■  «^  jT.  ft  aimr»«M  Oowrt  (k- 


y**^M -  taw  (MkH  ^  IMaadnwUHbit  mnv  be 
^^B  ^a*  — »  >n  ti  MiMi  njttiwit  fsBBrd  toima 
y  I  ■■■■».   ■aawda  ■aOasdooT.OidMi.nr. 


e  have  conaldeicd  no 


r,  wlio,  while  admitting 

sr,  and  for  w'-'-'-  ■■— '- 

recovered,  is  less  ttian  $6,0(10,  yet 

that  the  value  of  tbe  matter  in  dis- 

fiute  is  in  excess  of  that  sum,  because  the  de- 
endants  in  error,  being  the  holders  and  owners 
of  the  bonds,  to  the  amount  of  $7,500,  have  ob- 
tained, by  the  present  judgment,  an  adjudica- 
tion, conclusive  upon  the  plaintiff  in  error,  as 
an  estoppel,  of  ita  liability  to  pay  the  entire 
amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and 
determined  in  this  action  was  tbe  vdidity  of 
the  bonds,  and  lis  iKtween  theee  parties,  in  any 
subsequent  action  upon  other  coupons,  or  upon 
the  ttonds  themselves,  this  judgment,  scconung 
to  the  principles  stated  in  Cromteell  v.  Sae  Co., 
M  U.  a,  351  [XXIV.,  195],  might,  and  as  to  all 
(questions  actually  adjudged,  would  be  conclu- 
sive as  an  estoppel. 

And  accordingly,  the  plaintiff  in  error,  in 
support  of  the  jurisdiction  of  this  court,  relies 
on  what  was  said  in  TVwy  v,  Etan*,  97  U.  B.,  1 
[XXTV. ,  841],  that,  ••PnmafatU,  the  Judgment 
against  a  defendant  in  an  action  for  monev  is  the 
measure  of  our  jurisdiction  iu  his  behalf.  This 
prima  facie  case  continues  until  the  contrary  is 
ihown ;  and  if  Jurisdiction  is  invoked  because 
of  tbe  collateral  effect  a  judgment  may  have  in 
another  action,  it  must  appear  that  the  judg- 
ment conclusively  settles  (he  rights  of  the  par- 
ties in  a  matter  actually  in  dispute,  tbe  sum  or 
value  of  which  exceeds  the  required  amount." 
The  point  was  not  involved  in  the  decision  of 
that  case,  as  ihe  writ  of  error  was  in  fact  dis- 
missed, and  what  was  said,  in  the  opinion, 
seems  to  have  been  rather  intended  as  a  conces- 
sion for  the  sake  of  argument,  than  aa  a  state- 
ment of  a  conclusion  of  law.  The  inference 
now  sousht  to  be  drawn  from  it  we  are  not 
able  lo  adopt.  In  our  opinion,  sections  691  and 
fl»3,  Rev,  Stat,,  which  limit  tbe  JuriadicUon  of 
this  court,  on  writs  of  error  and  appeal,  to  re- 
view final  Judgments  In  civil  actions  and  final 
decrees  in  esses  of  equity  and  admiralty  and 
maritime  jurisdiction,  to  those  where  tbe  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  value  of  ^,000,  have  reference  to  tbe 
matter  which  Is  directly  In  dispute,  in  Ibe  par- 
ticular cause  in  which  the  judgment  or  decree, 
sought  to  be  reviewed,  tias  been  rendered,  and 
do  not  permit  us,  for  the  purpose  of  dclcrmin-  [SSOJ 
Ing  lis  sum  or  value,  to  estimate  its  collateral 
effect  in  a  subsequent  suitbetwcen  the  same  or 
other  parties. 

The  rule,  it  Is  true,  is  an  arbitrary  one,  as  it 
is  based  upon  a  fixed  amount,  representinff  pe- 
cuniary value  and,  for  that  reason,  excludes 
the  birisdictiou  of  this  court,  In  cases  which 
involve  rights  that,  because  they  are  priceless, 
liave  no  measure  in  monev;  I^ee  v.  Let.  8  Pet., 
44:  Pratt  v.  Hiihugh,  1  Black,  871  [66  U.  8., 
XVIl.,  aoei  ;  Barry  v,  Mereeia.  6  How.,  108  : 
Sparrow  v.  Strong,  8  Wall.  ,97  [70  U.  8.,  XVm., 
49];  but.  as  It  draws  Ihe  boundary  line  of  Juris- 
diction, It  is  to  be  construed  with  strictness  and 
rigor.  Aa  Jurisdiction  cannot  l)e  conferred  by 
consent  of  portlea,  but  must  he  given  br  the  law, 
so  it  ought  not  to  be  extended  by  doubtful  con- 
■tructlona. 


C.o^fglc 
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SUFREHE  ComtT  OP  THS  UlilTED  BtATES. 


Oct.  Tebk, 


Undonbtedly,  Congress,  in  cslabliahlng  s  rate 
for  determialng  the  uppeUate  Juriedlction  of 
thla  court,  among  other  reuoiu  of  coaveiiience 
that  dictated  the  aaoptlon  of  the  money  value 
of  the  matter  in  diapule,  had  in  view  that  it 
was  precise  and  deflDite.  Ordinarily,  it  would 
appear  In  Uie  pleadings  and  Judgment,  where 
the  claim  must  be  stated  and  determined;  but 
where  the  recovery  of  Bpecific  property,  real  or 
pergonal,  is  sought,  affldavitsol  value  were  per- 
mitted, from  the  beginning,  as  a  suitable  mode 
of  aecertainlng  the  fact,  and  hringtug  it  upon 
the  record.  WiUiamton  v.  Kineaid.  iD»il..20: 
Courie  y.  Stead,  4  Dall.,  22;  U.  8.  v.  Brig  Fn- 
ion,  i  Cranch,  218.  But  the  fact  of  value  in 
excess  of  the  limit  must  affirmatively  appear  in 
the  record,  as  thus  constituted,  ai  it  is  casential 
to  the  exiateuce  and  exercise  of  jurisdiction. 
This  court  will  not  proceed  In  any  case,  unless 
Its  right  and  duty  to  do  so  are  apparent  upon 
the  face  of  this  record. 

The  language  of  the  rule  limits,  by  lis  own 
force,  the  required  valuation  to  the  matter  in 
dispute,  in  the  particular  action  or  suit  in  which 
the  Jurisdiction  Is  invoked;  and  it  plainly  ex- 
cludes, by  anecesaarylmpiication, any  estimate 
of  value  as  to  any  matter  not  actually  the  buI>- 
Joct  of  that  litigation.  It  would  Ik,  clearly,  a 
violation  of  the  rule,  to  add  to  the  value  of  the 
'  mailer  determined  any  estimate  in  money,  by 
rxaii  reason  of  the  probative  force  of  the  judgment 
l*"''  itself  in  some  subsequent  proceeding.  That 
would  often  depend  upon  contingencies,  and 
might  be  mere  conjecture  and  speculation, 
white  the  statute  evidently  contemplated  an 
actual  and  preseat  value  in  money,  determined 
by  a  mere  inspection  of  the  record.  The  value 
of  the  judgment,  as  an  estoppel,  depends  upon 
whether  it  could  be  used  In  evidence  in  a  subse- 
quent action  between  the  same  parties:  and  yet, 
before  the  principal  sum,  in  the  present  case,or 
any  future  inatsilments  of  interest  shall  have 
become  due,  the  bonds  may  have  been  trans- 
ferrod  to  a  stranger,  for  or  against  whom  the 

Ereaent  judnnent  would  not  be  evidence.  And 
1  every  sudi  case,  it  would  arise  as  a  Juiisdic- 
tlonal  qucation,  not  how  much  is  the  value  of 
the  matter  finally  determined  between  the  par- 
ties to  the  suit,  but  also,  whether  and  in  wtiat 
circumstances  and  to  wliat  extent  the  judg< 
ment  will  conclude  other  controversies  Uiere- 
after  to  ulse  between  them,  and  thus  require 
Uie  trial  and  adjudication  of  Issuable  matter, 
both  of  law  and  fact,  entirely  extraneous  to  the 
actual  litigation,  and  altogeuier  in  anticipeti 
of  further  conlroveraies,  that  mav  never  aii 
It  is  not  the  actual  value  of  the  juagment  sought 
to  be  reviewed  wlilch  confera  jur&diction,  oth- 
erwise it  might  be  required  to  hear  evidence 
tbat  it  could  not  be  collected;  but  it  Is  the  nom- 
inal or  apparent  sum  or  value  of  the  subject- 
matter  of  the  Judgment.  It  Is  imponibk  '~ 
foresee  Into  what  mazes  of  speculation  and  c 
jecture  we  may  not  be  led  by  a  departure  from 
the  dmpUdtyof  the  statutory  provision. 

Acoonltngly,  this  court  has  uniformly  been 
strict  to  adhere  to  and  enforce  it. 

In  Grant  v.  JVAm,  1  PeL,  848,  It  retosed  to 
Uke  Juiiadlctioo,  beeauBc  tlie  value  of  the  prun- 
taea,  Ibe  title  to  which  was  involved  in  that  ac- 
tion, wai  leM  than  the  Juriadlctlonal  Umit,  al- 
thon^^  they  wero  part  of  a  larger  tract,  held 
under  ooe  oik,  on  wUdk  the  mxtreiy  in  eject- 
8(0 


ment  had  been  obtained  against  sevet&l  tenants, 
whose  rights  all  depended  on  the  same  qut«- 
tlons. 

miruort  V.  Dotuman.  30  How..  461  [61  C.  S., 
XV-,  fl6ei,wasan  action  at  law  for  the  recover; 
ofrent.wbere  the  claim  and  judgment  against  Ibc 
defcndant  below  were  less  than  the  amount  re- 
quired to  give  this  court  jurisdiction  on  a  writ  of  , 
error;  butln  giving  judgment  for  the  plaintiS  be-  *- 
low,  for  any  sum  at  all,  the  court  necessarily 
passed  upon  a  defense  of  the  defendant,  set  up 
DTway  of  answer  in  the  nature  of  a  counter- 
claim,insisting  upon  an  equitable  right  to  a  con- 
veyance of  thcland,  outof  whichit  was  alleged 
the  rent  issued,  and  the  value  of  which  was  in 
excess  of  tbc  limit  required  for  the  jurisdiction 
of  the  court.  The  effect  of  the  judgment  was 
to  adjust  the  legal  and  equitable  claims  of  the 
parties  to  the  subject  of  the  suit,  which  was,  not 
merely  the  amount  of  the  rent  claimed,  but  the 
title  of  the  respective  parties  to  the  iaod.  On 
that  ground  alone  the  jurisdiction  of  the  court 
was  upheld. 

Ord;/  v.  mnnehard.  87  U.  8.,  684  [XXIV.. 
1103],  and  Tintlmati  v.  Nat.  Bk.,  100  U.  S.,  « 
[XXV.,  580],  are  iastances  of  the  strict  appli- 
cation of  the  rule  limiting  the  jurisdiction  to  the 
amount  actually  in  dispute  in  the  suit;  of  which 

similar  example  is  found  in  i^rier  V.  JforriH 

■nte,  731,  decided  at  the  present  Term. 

Indeed,  so  strictly  lias  it  been  applied,  that, 
in  case.s  where,  although  the  entire  matter  in 
dispute  in  the  suit  exceeds  In  value  the  jurisdic- 
tional limit,  nevertheless,  if  tliere  ara  several 
and  separate  interests  in  that  sum,  belonging  lo 
distinct  parties  and  constituting  distinct  causes 
of  action,  although  actually  united  in  one  suit 
and  growing  oat  of  the  same  transaction,  the 
jurisdiction  of  the  court  has  l)een  constantly 
'    ■  '     We  have  had  occasion  to  repeat  and 


_  Ex  parte  B.  B.  Co.  \antc,  78];  Ad- 
anu  V.  OritUndtn  [ante, 99];  LoanA  Trutt  Co. 
y.WiiUTman[ant<:,  115];  Sdiwedy . Smith  [anU, 
166].  In  some  of  these  cases,  the  value  of  the 
matter  in  dispute,  actually  determined  against 
tlie  party  involdnK  our  appellate  jurisdiction, 
actually  was  largely  inciceas  of  its  limit,  and 
yet  its  exercise  was  forbidden,  because  it  was 
divided  into  distinct  claims,  no  one  of  which 
was  Bufflcieot  of  itself  to  enUtle  either  party  to 
an  appeal,  although  the  deci^on  In  one  was 
necceaariiy  the  same  in  aU,  because  rendered 
upon  precisely  the  same  state  of  facta.  Rvamelt 
V.  StanmU,  105  U.  8.,  808  [XXVI.,  989]. 

.To  entertain  jurisdiction  in  the  present  esse 
would  be,  in  our  opinion,  to  unsettle  the  prin- 
ciple of  construction  by  which,  in  all  the  casea 
referred  to,  this  court  has  been  ^tded.  TJu 
ton'*  of  error  %*,  tueordiagly,  ditnuttedfor  leani 
ofruritHetion. 

'ftuenopy.    Te«t: 

James  H.  McKeoner.  detk.  Sup.  Court,  U.  8. 

cned-'ioeij.8.,siaiSK;  iai0.B..ia8. 

Town  tf  PUAumtv,  PIS.  hi  Err.,  t.  £ii»»uci 
iforaAaO  etal. 

Argued  by  same  counsel  and  1I111  lilmlni  rwiiin 
time. 

Mr.  JiuUm  M«uh«x>ni  delivered  the  Optixi 
km  of  the'  court: 

This  caae  does  not  differ  in  any  material   rv 


Bbd  Roce  t.  Henvt. 
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^bO.  from  that  of  the  Ttwn  of  Elfin  t,  MarOum 
[«>».  SMI.  to  which  the  writ  of  error  has  been 
hwiif  illnr  want  of  Joriadiction,  the  value  of 
tlK  naao-  In  dlapule  being  leas  than  $5,000. 
ArikMaH  noMiii  Me  im'l  o/«rrwr  tn  (AifMiM 
>MMi  ^m  ht  ditmimtd;  and  it  i*  lo  ordered. 
TrmaivT-  Teat:  _  _  _ 

tewaH.  MeKeoner.  Clerk,  Sup.  Court,  C.  B. 


TOWS  OF  BED  BOCK.  Flf.  in  Err.. 
JACOB  A.'  HENRY. 

(See  a.  C  U  Otto.  Mn-flOG.) 
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•■■  vt  a  punoae  to  repeal  a  prior  lav.  It  doea  not 
••pal  ti  iiiiMM  Um  two  Acu  are  In  IneooDcllable 


( i  and  tbe  Intention  of 


nthe 


, o  aid  tn  the 

e  Una  of  isUroad,  and  the  other 
Uior  SToup  of  coun- 
H>  B>  ata  m  loe  oniBinwuun  of  aootber  line  of 
r-mA,  Bad  oaeooantr  i*oofmDootobatlinoupe,lbe 
— - alllwalderAct,eltlicTb>talir 


11,  any  attempt  bv  the  Lag- 
■tela  UDOonsUtutlo  lal  and 


(  OEROR  to  the  Circuit  Courtof  the  UDil«d 

•  for  the  Dtetrict  of  Hinncaota. 

7  and  facta  appear  la  the 

HcItbefmehyMr.Jattkie'WoodMi 

T^  I  laialaliiii  of  tbe  State  of  HliiDe«ota,  on 
Itock  •.  iMt),  paaaed  an  Act  entitled  "An  Act 
I*  AMk^fise  the  Towns  in  Fillmore,  Hower, 
r»>lw.  Farihanlt,  Haitin and Jacluon Coun- 
ts 99  Imc  Bonds  to  Aid  In  the  Construction 
r  Bailrosd  Running  into  or  through  Sold 
0^  ~  The  drat  Itiree  sections  of  Ibis  Act, 
larA  Mr  ibe  only  oaes  malerial  lo  this  case, 
■V  ^  laOo'ws: 

^ihM  I.  Each  town  in  the  Counties  of 
^  «*.  Unwer.  Fmbom,  Faribault,  Martin 
t  iarkHelaaDthorized  to  Issue  bonds  as  bere- 
<wv  Minbliil.  lo  aid  in  the  construction  of 
•  wiiiisl  roBBlag  Into  or  proposed  to  be 
'    '"■" U  of  thecountieaafore- 


^r  K  fWd  bonds  shaO  be  lamed  In  turns 
4  «.«  ifw  ik«a  ocw  bondrcd  dotlars  each,  may 
t^  ^ats**  Ma  rate  not  exceeding  ten  percent 
yr^w^M.  p«rafa4e  aimaalljr,  and  shall  run  for 

•^mr^am  <d  tbe  board  of  mpOTtsotB,  and 
«^^»«=Bcd  fay  the  town  clerk  of  lucblowiu; 
mm.  ^  nianipal  and  iatcntt,  as  they  become 
ttv  ^lA  ■«  iwynhle  to  the  petson  or  corpora- 
^a*  wlK^  tktjiten  be  issued  or  bearer,  on 
pBM^lrt^  Ml  iha  town  titiunji. 


^0  agw I' »■  iwiMwitlwi.  8een< 
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Sec.  8.  Any  town  In  either  of  the  aforesaid 
counties  may,  at  any  uaual  or  reguUrlf  called 
special  meeting,  \>j  rote  of  a  majority  of  the  le- 
gal volprs  of  such  town  present  and  voting,  fix 
the  amount  and  size  of  bonds  to  be  issued  by 
such  town,  the  rate  of  interest  and  the  dale  of 
payment  of  all  and  any  thereof,  and  the  person 
or  corporation  to  whom  tbe  same  shall  be  is- 
sued luid  made  payable,  and  the  time  at  which, 
and  the  tenusand  conditions  upon  which,  the 
same  will  be  issued;  and  such  town  may,  at  such 
meeting,  by  vote,  delegate  all  or  any  of  the  fore- 
going powers  to  the  board  of  supervisors,  or 
any  committee  appointed  by  the  town." 

Afterwards,  on  February  37.  1969,  this  Act 
was  amended  by  substituting  thirty  instead  of- 
ten years,  astbelimitoftimeatorwiUdnirtilch 
the  Donds  were  to  be  made  payable. 

While  this  law,  thus  amenrfed,  was  inforce, 
to  wit:  on  Hay  9,  IBOO,  tbe  Southern  Minnesota 
Railroad  Company,  by  Clark  W,  Thompeon, 


er  and  Fillmore,  among  which  was  the  Town 
of  Red  Rock,  the  plalnUfF  in  error: 

"I  propose,  in  the  name  of  tbe  Southern  Min- 
nesota Railroad  Company,  to  build  and  put  in 
operation  the  Southern  Minnesota  Railroad, 
from  its  present  terminus  in  ^Imore  Countv 
to  some  point  on  the  Minnesota  Central  Rail- 
road, on  or  before  the  thirty-flrst  day  of  Decem- 
ber, one  thousand  eight  hundred  and  sevens- 
two,  on  the  following  conditions,  to  wit; 

That  tbe  foUnwin?  towns  in  Fillmore  and 
Mower  Counties  shidl  vote  and  certify  to  the 
Southern  Minneaola  Railroad  Company  tbe  fol- 
lowing amount  of  bonds  of  their  respective 
towns,  payable  in  twenty  years,  withsevenper 
cent  annual  interest:  Fillmore,  fifteen  thousand 
dollats;  Spring  Valley,  twcnty-flve  thousand 
dollars;  franKfort.  fifteen  thousand  dollars; 
Orand  Meadow,  fifteen  thousand  dollars;  Red 
Rock,  twenty-flve  thousand  dollars,  and  Wal- 
thon,  fifteen  thousand  dollara;  the  bonds  not  to 
be  deliv^«d,  and  tbe  interest  not  to  commence, 
until  said  completed  road  shall  reach  the  town, 
or  some  point  as  far  west  as  the  eastern  line  of 
tbe  town,  voting  the  aid.  If  said  road  shall  be 
done  by  Uie  time  specified." 

On  May  IS,  1869.  a  special  meeting  of  the  le- 
gal voters  of  tbe  Town  of  Red  Rock  was  held. 
at  wbitd)  the  following  resolutions  were  pasaea 
by  a  majority  of  the  legal  voters  present  and 
voting  at  said  meeting: 

"  Beiolved,  That,  under  the  pmvleions  of  an 
Act  of  tbe  Legislature  of  the  Stale  of  Minnesota 
entitled  'An  Act  to  Authorize  the  Counties  of 
Fillmore,  Mower,  Ft«ehom,  Faribault,  Martiu 
and  Jacluon  lo  Issue  Bonds  to  Aid  In  tbe  Con- 
struction of  any  Railroad  Ruiming  Into  or 
through  Said  Counties',  the  Supervisors  of  the 
Town  of  Red  Rock,  Mower  County,  Minnesota, 
and  their  successors  In  office  be  and  are  here- 
by authorized  and  required  to  Issue  and  deliver 
the  Southern  HlniMaoU  Railroad  Company  tbe 
bonds  of  said  Town,  with  Interest  coupons  at- 
tached, to  the  amoimt  of  twenty-five  thousand 
dollars,  such  bonds  to  bear  interest  at  the  rate 
of  seven  per  centper  annum,  payableannually; 
such  bonds  to  be  Issued  in  deoomlnatlonaof  not 
lees  than  one  thousand  dollars  each,  and  to  be 

Kyable  In  twenty  years  from  their  date,  and  lo 
signed  by  the  chalrmaii  of  said  Boaid  of  Su- 
»1 
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pervison  Odd  attested  trr  tbe  cleit  of  Slid  To  WD , 


pleted  its  said  rood,  from 
tion,  Fillmore  Conn^,  to  Bome  point  withlo 
one  bandted  rods  of  uie  KnUlieast  conieT  of  the 
Dortheaat  quarter  of  sectloii  nine  in  lownahip 
one  hondred  and  time  north  of  range  seventeen 
west,  and  shall  have  eetablisbed  a  regular  frei^t 

and  panoiger  depot  and  are  doing  *— -" 

therefrom. 

Baoleed,  That  the  bratda  ahall  not  be  iasned 
or  delivered  lo  wid  company,  and  no  oMin- 
tion  incurred  bj  said  Town  by  voting  of  this 
resolution,  nnless  taid  company  shall  have  com- 
pkled  said  road  to  said  point  by  the  tbirty-flrst 
-day  of  December,  one  tnousand  eight  hundred 
and  sevem^-two." 

Prior  to  the  issne  of  the  Iwnds  mentioned  in 
these  resolutions,  the  railroad  company  never 
formally  agreed  in  writinK  to  the  terms  and  con- 
ditions on  which  the  bonds  were  voted,  but  in 
the  fall  of  1869  it  located  its  road  between  the 
points  and  upon  the  line  mentioned  In  the  res- 
olution of  the  Town  of  Red  Roch  above  set 
forth;  and  in  December  of  that  yearlettbecon- 
tracl  for  comitructioK  that  portion  of  its  line  bo 
located,  and  the  worK  of  construction  was  at 
once  be^n  and  was  carried  ondurinitthe win- 
ter, spnng  and  summer  of  the  year  19T0. 

Beioie  the  close  of  the  summer,  and  more 
than  two  years  before  tbc  time  fixed  in  the  res- 
olution of  the  Towo  of  Red  Rock,  the  railroad 
comptuiy  bad  complied  with  all  the  terms  and 
cooaitions  of  that  resolution,  and  had  completed 
its  road  between  tbe  poiots  and  upon  the  line 

Srescribed  in  the  resolution,  and  hod  built  the 
epot,  and  was  "  doing  business  thereupon." 
whereupon,  in  pursuance  of  the  proposition 
made  to  tbe  railroad  company  in  said  resolution 
of  May  15,  ie«9,  the  Town  of  Red  Rocic,  on 
March  9,  1871,  issued  to  the  Southern  Minne- 
sota Railroad  Company  twenty-five  bonds  of 
^1,000  each,  falling  due  in  twenty  yeais.  The 
bonds  referred  on  their  face  to  tiie  law  of  tbe 
State  and  the  vote  of  the  legal  voters  of  the  Town 
of  Red  Rock,  by  which  it  was  supposed  the  is- 
sue of  tbe  bonds  was  authorized,  and  they  re- 
cited that  the  railroad  company  bad  fully  per- 
formed the  conditions  upon  which  tbe  Town  had 
promised  to  issue  tbe  bonds. 

After  the  issue  of  the  said  bonds,  and  beiore 
the  maturity  of  tbc  first  coupons  thereunto  at- 
tached, tbe  Southern  Minnesota  Railroad  Com- 
pany, which  wns  then  the  holder  of  sold  bonds 
and  coupons,  sold,  transferred  and  delivered 
the  bonds,  with  all  tbe  coupons  appertaining 
thereto  attached  to  the  same,  to  the  plointifl.for 
tbe  consideration  of  ^900  in  money  for  each  of 
said  bonds,  such  price  then  being  the  full  mar- 
ket value  of  the  same,  which  money  was  forth- 
with paid  by  the  plolntifl  lo  the  said  company. 
At  the  time  of  such  purchase  and  payment  of 
Buch  money,  the  plaintiff  had  no  knowledge  of 
an;  of  the  special  Acts  of  Legislature  herein- 
after mentioned,  and  no  knowledge  of  the  pro* 
ceedlnKS  of  tbe  electors  or  other  authorities  of 
the  said  Town  of  Red  Rock,  except  what  be  de- 
rived from  the  recitals  contained  in  the  said 
bonds. 

This  suit  was  brought  upon  coupons  which 
had  fallen  due  since  the  defendant  In  error  be- 
came the  bolder  of  the  bonds. 

The  defense  set  up  on  the  trial  Is  the  ciroult 


covit  was  this:  that,  before  the  raOrood  com 
pony  had  fnllv  complied  with  the  conditions 
upon  which  the  Town  of  Red  Rock  had  pro- 
poeed  to  issue  its  bonds,  to  wit:  on  Harcn  C, 
1870,  the  Legislature  of  Minnesota  passed  an 
Act,  the  aectioos  of  which  pertinent  lo  thia  ctBe 
are  as  follows: 

"Sec.  1.  Each  township  and  villaee.  Iowa 
and  lucoiporBted  city  in  the  Counties  of  Hnwer, 
Dodge,  Ooodhue  and  Dakota,  by  a  vote  of  a 
majori^of  tbe  supervisors  of  any  township,  or 
of  the  majority  of  the  city  counwl  of  any  eudi 
village,  town  or  city,  as  hereinafter  provided, 
may  create  ami  issue  its  bonds  with  interest 
coupons  attached,  to  aid  in  the  construction  of 
any  railroad  runidog  tnio  or  proposed  to  be 
bmit  through  either  or  all  of  the  comities  afore- 
said. 

See.  3.  The  majority  of  the  supervisors  of 
any  township,  or  the  majority  of  the  village, 

-  .  'As  the 

_ of  the  bonds  to  be  issued  by 

said  township,  village,  town  or  city,  the  rate  of 
interest  and  the  date  of  payment  of  tM  or  any 
part  thereof,  and  tbe  person  or  corporation  lo 
whom  the  same  shall  be  issued  and  made  pay- 
able, and  the  time  at  which,  and  the  terms  and 
conditions  upon  which  the  some  shall  be  ieaued 
'->  such  corporation. 

Sec.  3.  Before  the  bonds  aro  issued  in  any 
township  or  incorporated  village,  town  or  city,  ^' 
the  question  of  issuing  them  shall  be  submitted 
lo  the  legal  voters  thereof  by  the  supervisors  of 
said  township  or  by  the  council  of  said  village, 
town  or  cily.  And  the  supervisorB  of  town- 
ships and  common  councils  of  said  vUlages, 
towns  aud  cities  oTe  hereby  authorized  to  ap- 
point and  call  special  elections  for  such  pur- 
poses, which  elections  shall  be  called  and  con- 
ducted in  such  form  and  manner  as  elections 
are  usually  conducted  In  such  townships,  vil- 
lages, towns  or  cities." 

The  Act  further  provided  that  if  the  majority 
of  the  voters  at  such  election  voted  for  the  issue 
of  the  bonds,  the  said  supervisors  or  the  nud 
common  council  should  cause  the  bonds  to  be 
delivered  to  the  railroad  company  whenever  it 
should  have  complied  with  the  terms  and  con- 
ditions upon  which  the  bonds  were  lo  be  issued. 

Afterwards,  lo  wit:  on  March  !!,  1871,  and  be- 
fore the  bonds  in  controversy  were  issued,  tbe 
Legislature  amended  tbe  1st  section  of  the  Act, 
--  as  to  make  it  read  as  follows: 

"Sec.  1.  £acb  township,  village,  town  and 
Incorporated  cilv  in  the  counties  of  Stopper, 
Dodge  and  Ooocmue,  by  a  vote  of  a  majority  of 
tbe  supervisors  of  any  township  or  of  tbe  ma- 
jority of  tbe  city  council  of  any  such  viUuKe, 
town  or  city,  subject  to  the  approval  and  ratifi- 
of  the  legal  voters  of  said  township,  vil. 
lage,  town  or  city,  as  hereinafter  provided,  may 
create  and  issue  its  bonds,  with  interest  coupoDn 
attached,  to  aid  in  the  construction  of  any  rail- 
road running  into  or  proposed  to  be  built 
through  eitheroroll  the coimties  aforesaid." 

This  was  followed  by  a  repealing  section,  as 
follows: 

'Sec.  S.  Alt  Acts  and  parts  of  Acts  inconaiat- 
ent  with  this  Act  are  hereby  repealed." 

The  contention  of  the  Town  of  Red  Rock  in 
tiie  circuit  court  was  that  the  Act  of  1868,  un- 
der which  it  waa  claimed  that  the  bonds  had 
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ban  iHoed,  taad  been  repMted  bv  the  ftbove 
■■■liiiBiil  Acts  of  1870  and  1871.  Upon  this 
i|iw1lniilii  liiihuiifllinrin  iilirniirt  irnniH 
Tiitd  ta  opinimi.  In  kcconUnce  with  tbeopln- 
l«  c4  tbe  pcnidJDx  Judee,  Judgment  was  ren- 
dcnd  in  tmmt  of  toe  plwutlff,  and  the  quaitioD 
■poB  whkli  tbe  Judges  differed  was  certified  to 
lUi  conn  for  ita  dedsloii. 

Mr.  Oaidua  E.  Cola,  for  plalntifl  in  error. 

Jf^n.  W.  P.  Clon^  and  B.  Q.  Bogwt, 
lor  drfendnnt  in  error. 

Jfr.  Jm^iot  Woods  deUreredtbe  opinion  of 

The  SUttHe  of  March  B,  1B70,  ia  an  afflrma- 
6tc  Act,  and  cootains  no  express  repeal  of  the 
Aa  o(  Mwdi  6,  1888.  The  question  ia,  there- 
tn.  wfaealter  the  former  Act  repeals  the  latter 
fc^  inplicBdon.  The  leaning  of  the  courts  is 
aciiB«  rcfMab  by  impUcatioo.  V.  8.  t.  TV"^, 
11  WalL.  BB  f78  U.  S..  XX.,  158],  and  If  it  be 
aooAle  b>  reooocUe  two  natutes,  one  will  not 
W  kid  to  rqteal  the  other.  MeOool  y.  Smith, 
I  Btadk.  «B  [M  U,  S.,  XVn.,  2IB]. 

It  ««•  beld  Dy  this  court,  in  1^^  case  of  Wood 
T.  r.  3.,  It  Pet.,  342,  that  a  repeal  bf  Implica- 
ttoB  ^JHt  be  hf  "Neceaoary  implication;  for  it 
knot  atifldent  to  establish  that  subsequent  laws 
<»««r  Bcoke  or  eren  all  the  cases  proviaed  for  by 
fc.  for  ikcy  ma/  be  merely  affirmative  or  cumu. 
U*«  or  aosQiary.'' 

Is  the  one  of  IT.  S.  v.  TJwn,  uii'  rupro,  it 
«w  declared  bj  JWr.  Jtttiee  P^eld,  speaking  for 
aaepvn.  that  "  It  is  when  the  later  Act  plainly 
^am%  that  tt  was  intended  as  a  substitute  for 
Ike  fiMMii  Act,  that  it  will  operate  as  a  repeal 
4tf  Aa«  Acf." 

So  ia  the  case  of  £htdn«m'«  roftoAV,  11  Wall. , 
4M  rTS  U.  S-.  XX..  2&5].  this  court  said,  Mr. 
'■rfiii  9ir(»gddiTeringiUoplnlon,that'-WheD 
tkr  p0««n  and  directions  uikoer  the  several  Acts 
■T  Mcta  i«  nsr  well  subsist  together,  an  impli- 
f^acA  «tf  r^eal  cannot  well  be  allowed." 

Utbe  CMaof  A'i»v.  CWmU  laafa,  60], de- 
nted « the  tmaent  Term,  the  Cln^Jvttice,  ex- 
gwrtag-the  ojiinlon  of  the  court,  on  this  point 
^■d.  '*WkOe  repeals  by  implication  are  not 
bo-nd.  It  is  well  settled  that  when  two  Acts 
■«  on(  itt  all  respects  repugnant,  if  the  later 
in  cvFvier*  tbe  whole  subject  of  the  earlier  and 
I  ■'■ai  IB  new  proriaioas  which  plainly  show 
th«  th«laat  was  intended  as  a  ■ubstttule  for  the 
l>«  k  wm  operate  as  a  repeal."  See,  also, 
W%^-Ltti  w.  Mtmp/iu,  20  Wall,  5H  [87  V.  S., 

TW  JBsult  of  the  autborltks  dted  is,that  when 

^  ^brmatiTt  statute  contains  no  exnreaalon  of 

Pe- 

3le 


the  legal  voters,  U>  warrant  the  Issue  of  bonds 
under  Its  authority.  It  is,  therefore,  clear,  that 
the  conditions  upon  which  the  towns  of  Mower 
County  were  authorized  to  Issue  their  bottda 
were  (Uftereot  under  the  two  Ada.  Nererthe- 
less,  we  are  of  opinion  that  the  latter  Act  was 
neither  repugnant  to  nor  was  it  intended  as  a 
substitute  tor  tbe  former.  This  we  think,  will 
appear  from  the  following  coosideratlona; 

The  Act  of  1868  authorized  the  issue  of  bonds 
by  the  towns  of  fivecountieB,namely:  Fillmore, 
Mower,  Freeborn,  Faribault,  Martin  and  Jack- 
son. The  map  of  Hinnesota  discloses  the  fact 
that  they  form  a  part  of  ttke  southern  tier  of  the 


to  west  In  the  order  named  in  the  Act.  It  ap- 
pears from  the  record  that,  prior  to  the  passage 
of  the  Act  of  1868,  the  Southern  Minnesota 
Railroad  Company  was  chartered  and  empow- 
ered to  construct  and  use  a  railroad  from  the 
Uissisaippi  River  westward  across  the  State  of 
Mlimesota  to  ita  western  boundary.  This  fact 
makes  it  reasonably  clear  that  the  object  of  the 
Act  of  1868  was  to  authorii«  the  towns  of  the 
counties  named,to  issue  their  bonds  in  ud  of  the 
construction  of  that  line  of  railroad. 

The  Act  of  1870  authorizes  the  towns,  etc., 
of  the  Counties  of  Mower,  Dodge,  Ooodhue  and 
Dakota, to  Issue  bunds  to  aid  in  the  constructloM 
of  any  railroad  running  Into  or  proposed  to  be 
built  through  either  or  all  of  said  countiea.  The 
map  shows  that  these  counties,  beginning  with 
Hower,  on  the  southern  boundary  of  the8tat«, 
extend  in  a  line  northwardly  to  tne  Uissisaippi 
River  opposite  St,  Paul.  It  is,  therefore,  rea- 
sonably clear  that  the  purpose  of  this  law  was  __ 
to  aid  in  the  conEtructlon  of  a  llcie  of  railroad  [^091 
running  north  and  south  through  these  coun- 
ties. It  is  trae  that  each  of  the  Acts  author- 
ises the  towns  to  issue  bonds  In  aid  of  any  rail- 


to  authorize  tbe  towns  in  a  certain  group  of 
counties  to  aid  in  the  constniction  of  one  line  of 
railroad,  and  the  other  to  authorize  the  towns 
in  another  group  of  counties  to  aid  in  the  con- 
structioD  ofanother  line  of  road,  and  the  Coun- 
ty of  Hower  happens  to  be  common  to  bolb 
groups. 

When  we  considerthe  different  obiecis  which 
it  Is  reasonably  clear  the  Legislature  bad  in  view 
in  thepaasage  of  thesetwo  Acts,  itls  a  fair  con- 
struction to  hold  that  It  waa  not  the  intention 
of  tbe  Legislature,  by  the  passage  of  the  later 
Act,  to  t^eal  the  older  Act,  eiUier  totally  or 
partially. 

It  is  not  contended  that  the  supposed  repeal 
affected  any  of  the  counties  named  In  the  dtat 
Acl,ezcept  the  County  of  Mower.  If  the  method 
of  authorizing  Uie  issue  of  bonds  in  that  Act 
was  an  unsafe  and  tIcIoub  one,  which  tbe  Leg- 
islature intended  to  change,  why  did  It  not  re- 
peal the  Act  as  to  other  counties,  and  apply  to 
them  also  the  restrictions  contained  in  the  Uter 
ActT 

It  would  not  be  an  unwarranted  construction 
of  the  two  Acts  (o  hold  that  bonds.  Issued  In  aid 
of  an  east  and  west  line  of  r^lrood,  passing 
through  the  counties  named  in  the  Act  of  March 
9,1868,  shotdd  be  Issued  la  conformity  with  that 
86t 
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Act,  and  that  bonds  usned  in  aid  of  a  north  and 
south  line  of  lailroad.niniiliig  through  the  coun- 
ties named  in  the  Act  of  March  S,  1670,  should 
be  issued  in  confonnity  with  the  latter  Act. 

We  think  that  the  circumstance  that  the 
Coun^  of  Mower  ha|)penB  to  be  In  both  groups 
of  counties,  does  not  HDOw  a  purpose  on  the  p&rt 
of  the  LeglBlatuiv  to  repeal  the  first  Act,  so  far 
as  it  aftecta  that  county. 

The  language  of  the  Act  of  1868  might  have 
been  sufficient  to  authorize  the  towns  in  Mower 
County  to  issue  bonds  in  aid  of  a  north  and 
souUi  line  of  railroad,  but  It  was  uecessary  to 
passan  Act  to  authorize  the  towns  in  the  Coun- 
ties of  Dodge,  Goodhue  and  Dakota  to  issue 
Ix>iids  in  aid  of  such  a  road.  In  passing  (bis 
[eiM]  Act,the  County  of  Mower  was  included,  doubt- 
Ls£,  for  the  purpose  of  making  clear  and  un- 
questionable ilie  authority  of  towns  in  that 
county  to  issue  bonds  for  the  same  piuiKtse. 

We,  therefore,  find  no  repugnance  between 
the  statutes,  nor  do  we  find  the  later  Act  to  be 
a  revision  of  the  entire  subject  covered  by  the 
older  Act,  nor  to  be  intended  as  a  substitute  for 
it.    There  w,  therefore,  no  repeal. 

There  is  another  consideration  which  is  enti- 
tled, in  our  opinion,  to  some  weight,  and  that 
is,  that,  before  the  Act  of  1870  was  passed,  the 
railroad  company  Lad  made  considerable  prog- 
ress in  pcrformlngthe  conditions  upon  wbich 
the  Town  of  lied  Rock  had  agreed  to  issue  its 
bonds.  It  had  located  its  line  of  road  according 
to  the  proposition  made  by  the  Town,  and  had 
for  more  than  two  months  been  euga^dincon- 
strucdng  its  rood  upon  that  line.  It  ir  !rue  it 
was  under  no  binding  contract  with  the  Town 
to  go  on  and  complete  the  line,  but  it  had  un- 
mlstababty  manifested  its  purpose  to  do  so,  and 
bad  expended  and  was  expending  large  sums 
of  money  in  an  effort  to  comply  with  me  con- 
ditions upon  which  the  Town  had  agreed  to  is- 
—  -  -■■-  bonds.    If,  underthese  " ' 


the  Legislature  had  withdrawn  the  authority  of 
the  Town  to  issue  its  bonds,  or  had  Impoaed  new 
conditions  upon  the  issue,  it  would  nave  been 
an  act  of  bad  faith.  If  possible,  we  should  give 
such  a  construction  to  the  Act  of  the  Legislature 
OS  would  relieve  the  State  from  such  on  impu- 
tation. Broughton  v.  Pentaaila,  93  U,  S.,  266 
[XXIII.,  898]. 

The  amendatory  Act  of  March  2,  1871,  with 
its  repealing  clause,  can  have  no  effect  on  this 
controversy.  That  Act  was  passed  more  than 
six  months  after  the  railroad  had  fully  complied 
with  all  the  conditions  upon  which  the  Town 
of  Red  Bock  had  agreed  to  issue  its  bonds.  It 
was  too  late  then  for  the  Legislature  to  inter- 
fere. The  milroad  company  wasentillcdtothe 
bonds,  and  any  attempt  by  the  Legislature  to 
forbid  their  issue  would  havelieen  unconstitu- 
tional and  void. 

The  burden  is  on  the  plaintiQ  In  error  to 
make  it  appear  that  the  Act  of  March,  1866, 
which  authorized  the  issue  of  the  bonds,the  cou- 
pons of  which  are  In  suit,  was  repealed  by  the 
subsequent  Act  of  1670.  In  view  of  the  consid- 
FMIKI  ^f^^ois  which  we  have  slated,  we  are  of  opin- 
leosj  [^Q  jii^  ^g  repeal  has  not  been  satisfactorily 
shown.  On  the  contrary,  we  think  it  reason- 
ably clear  that  no  repeal  of  the  former  Act  was 
intended  by  the  passage  of  the  Act  of  1870. 

As  this  new  coincides  with  the  opinion  of  the 
presiding  Judge  in  the  Circuit  Court,  upon 


which  the  Judgment  of  that  court  was  based, 
it  follows  that  the  judgment  ttundd  be  tiffrmed; 
and  it  it  to  ord^td. 
Trueoopr-   T»t; 

James  B.  McReoner,  Oerk,  Sup.  Oouit,  CF.  8. 

CRod-iaalT.B..»6ill8n.8.,  MX 


JOBHDA  C.  PEEBCE  sx  al,  Copartnera,  aa      [54 
PmKCB,  BDDfons  &  Co., 


OLE  A.  INDBETH. 

(See  B;  C,  Ifl  Otto,  HB-flEL) 


1.  The  seal  of  a,  public  olBoer  Is  miffldent,  tn  tt>e 
absenoe  of  poeltJve  law  preeortbtng'  olherwisB,  tl 
Impraned  upon  the  paper  ttseU  in  sucb  a  manna 
as  to  be  readilr  Mentitel  upon  Inspection. 

S.  The  court  will  take  JudSclal  noiloe  of  the  eeale 
of  Dotaiies  public,  even  of  toteign  eouDtxtas. 

&  Od  the  oueMloiu  of  timeir  and  suDlclent  pres- 
entaUon  and  protest,  tbe  law  of  Uie  place  wbete  s 
forelan  bill  <Mt  exchange  Is  payable  governs,  and 
not  tBe  law  of  tbe  ptsce  when  it  is  drawn. 

4.  The  greneral  nilB  as  to  tbe  proof  of  fontgn  laws 
ls,tliat«&itulelawmu«tt>e  proved  bi  a  copy  prop> 
erly  autbenticated,  and  tbe  unwrltteo  law  must  M 
proved  by  those  aoqualutad  with  the  law.  But  tlu* 
rule  mav  be  varied  bv  statute. 
(No.  106.] 
Argued  Nov.  S3,  t4. 1882.  Decided  Jan.  8,  ISHS. 
TN  ERROR  to  the  Circuit  Court  of  the  United 
X  Stales  for  tlie  District  of  Minnesota. 
The  history  and  facts  fully  appear  in  the 
fitatement  of  the  case  by  Mr.  JutUce  FI«ld: 
This  is  an  action  by  the  plaintiff  in  the  court 
below,  Ole  A.  Indseui,  (gainst  the  defendants, 
composing  the  firm  of  Pierce,  Simmons  &  Co. , 
on  a  foreign  biU  (d  exchange,  payable  at  sighf 
to  his  order,  dn.vn  by  them  at  Red  Wing,  it> 
Minnesota,  on  the  Chnstiana  Bonk,  in  Norway, 
which  is  as  follows; 

■'Ekchange  1,544]'(''5  kroner,  per  itamp,  2c. 
Pierce,  Simmoss  &  Co.,  Bahkkrs, 
RedWing,  Minnesota,  February  1,  1877. 
At  sight  of  this  original  of  exchange  (duplicate 
unpaid)  pay  to  the  order  of  0.  A.  Indseth,  fif- 
teen thousand  four  hundred  and  forty -one  -f^ 
kroner,  value  received,  and  charge  same  to  ac- 
count of  Sk.  P..I.  &  Co.,  Chicago,  as  per  ad- 
vice from  them. 

Pierce,  Sdoionb  &  Co. 
To  CinuBTiANA  Bank  of  Eredit  Easbe. 
Vhrittiana,  Norteay.' 
The  value  of  these  kroner*  in  our  money  was- 
14.469.  H5. 

Indseth  resided  at  the  time  near  Eidsvold.  in 
Norway,  and  the  bill  was  purchased  by  hi* 
iwent  in  Minnesota,  who  forwarded  it  to  him. 
lie  received  it  February  87,  1677,  and  retained" 
it  in  his  possession  until  April  12  following, 
when  he  presented  it  to  the  bank  for  payment, 
which  was  refused.  He  then  caused  the  bill  to 
be  protested  by  a  notary  of  Norway  for  non- 
payment. The  drawers  were  notified  of  its  noa- 
payment  by  letter  from  the  plaintiff,  which 
they  received  at  Red  Wing  as  early  as  Mav  1ft, 
18'i'7,  and  also  by  the  original  cerUflcale  of  pro- 


NOTK.— F>jrrtKnlaiD«,ft«JwprowiI.  SeenotetoBi 
nto  V.  Smith,  Sst.  B.  OS  How.),  MO. 

,        IMB.  S 


PlEBCK  T.  iNDflETH. 


k«  ot  Ik  luuiT,  which,  vitli  a  tmuUtion,  waa, 
M  that  tiiDt.  •bown  to  one  of  them  by  the  agent 
rt  tk  F^Biiitiff.  to  whom  the  document  whs 
ml  lor  tlul  parpoM. 

It  moftan  from  tlie  flndings  ot  the  court  be- 
low. tMt  the  dnwers  had  no  money  lo  their 
e:«Jii  with  the  Cbiistiaiis  Bank  when  the  bfll 
was  dmni,  but  depended  for  its  acceptance  and 
lynufl  opco  advices  Ui  the  bank  by  tikow, 
Pcwnon,  bberg  ±  Co.,  bankers,  at  Chicago. 
Thw  tin  tailed  and  made  an  assignment  on 
tlje  Xlti  of  Uardi.  1877.  It  had.  however,  from 
Fttwvmrt  S8  to  that  date,  indusiTe,  to  its 
cftdii  wnb  the  bank,  money  sufficient  to  pay 
thr  bin,  but  no  portion  of  It  had  been  set  anait 
!■-  x^i  piorpoM,  and  it  has  been  since  paid  to 
■i>  snaigBM  of  UK  Orm.  On  the  tStb  of  Feb- 
rsMT-.  11<7T,  the  drawoB  wrote  to  the  payee  a 
>ttcr  *aBI)og  that.  fearinK  their  draft  iignt  not 
^  TKJd.  iher  had  cansea  a  cable  dispatch  to  be 
■re:  w  (.liTHttana  directing  payment,  but  there 
Tw  u>  evidence  that  the  bank  received  such  a 
etauh.  if  teal,  or  gave  them  any  credit  on  it. 

£M»nild,  at  or  near  which  the  plainttfl  re- 
likd.  M  distant  about  fifty  miles  from  Chris- 
'ara  the  place  where  Uie  bank  was  situated, 
^t  jrrwm^  tbem  there  was  daily  communica- 
sa«  by  mat]  and  by  railway. 

Ix  prarf  of  the  preaentment  of  the  bill  to  tbe 
te=k  aad  the  latter'*  refusal  to  pay  the  same,  a 
-T7T  of  the  notaiy'a  cerdflcate  of  proleel  was 
c-rK  in  nidence  by  the  plaintiff,  the  defend- 
ed haTiB);  Mipulated  for  the  admission  of  a 
•Kfj  with  tbe  like  effect  as  the  original,  which 
r^  noBdnl  elsewhere.  Subsequently,  '..he  de- 
t-bisKU  Mil  iiiwliiiii  jiiiiiliiiiil  the  original  for 
Sp  forjtcme  of  (bowinsitB  character,  insisting, 
■  '£«  \mg,  that  it  had  no  authenticity  as  the 
m:  •  i  tbe  nourj,  and  was  not.  therefore,  com- 
VL  «i  cTidmce  of  the  preee^'tation  anil  non- 
•.mr^n.:  ff  ibe  bill. 

■  ii«t  the  ob^.ion  of  unnecfisary  delay 


o  of  a  lawyer  of  Norway 
k« .  *  tttAi  country  renpectin^  the  presentation 
'  .u  ■  f  ezrhabge  foi'  payment.  Exception 
■  xr  tafc'v  lo  tbe  ridinc  of  the  court  in  its  ad- 
z-*^»  h  tfpmni.  from  the  deposition,  tlial 
-*  tkr  Imw  of  Norway,  the  holder  of  n  foreien 
*^  -t  -arhaDR,  pavniile  at  sighl,  is  allowed  a 
-■^  after  ita  aalu  witbtn  which  to  present  it  to 
'•^  IrawCT-  ffT  payment:  and  that  the  drawer 
•  k<  r*  iintvlfrnm  liabUily,  If  tbe  prcecntatioQ 
«  v  sMide  within  tbeyeur,ualew  he  can  prove 
ij!  .  wiar  to  the  delay,  he  has  suffered  a  loss 
a  i.m  afumiti  with  Uie  drawee. 
L->V3cc  w»i  offered  br  the  defendants,  to 
I  '.&«  ibc  plaintiff,  himself,  had  admitted 

-■ e  in  pRMentlng  the  bill;  but  on  ob- 

''  was  excluded,  to  which 
a  taken. 


TW 


OS  Ihe  finding,  the 

for  plaintiffs 


riald  deUnnd  tbe  opinion  o 


The  certificate  of  tbe  protestof  the  bill  of  ex- 
change by  tbe  notary  in  Norway  was  properly 
received  in  evidence.  It  is  in  due  form  and 
bears  what  purports  to  be  the  seal  of  tbe  notair. 
The  seal,  it  is  true,  Is  impressed  directly  on  ths 
paper  by  a  die  with  which  ink  was  used.  This 
18  evident  from  inspection  of  the  original,  which 
has  been  transmitted  to  us  from  the  court  below 
for  our  personal  examination. 

The  use  of  wax  or  some  other  adhesive  sub- 
stance, upon  which  the  seal  of  a  public  officer 
may  be  impressed,  has  lone  since  ceased  to  be 
regarded  as  important.  It  is  enough,  in  the' 
absence  of  positive  law  prescribing  otherwise, 
that  the  impress  of  the  seal  is  m^e  upon  the 
paper  Itself  in  such  a  manner  as  to  be  readily 
identiSed  upon  inspection. 

The  language  used  In  PiUmo  v.  Hubert*,  re- 
ported in  18  Howard  [473],  as  to  the  sufficiency 
of  a  seal  of  a  court  impresBed  upon  paper  in- 
stead of  wax  or  a  wafer,  is  applicable  here. 
Said  the  court,  speaking  by  Mr.  JvsHee  Grier; 
"Formerly,  wax  was  the  most  convenient  and 
the  only  material  used  to  receive  and  retain  the 
'"  "  of  the  seal.  Hence  It  was  said:  Sig- 


iUum  e»t  cera  impreita;  quia  eera,  litie  impres- 
tione  mn  e»t  ripUum.  But  this  Is  cot  an  alle- 
gation that  an  impression  without  wax  is  not  a 
seal,  and  for  this  reason  courts  have  held  that 
on  impression  made  on  wafet^  or  other  adhe- 
sive suDstances  capable  of  receiving  an  impres- 
sion, wilt  come  within  the  definition  of  'caa 
impretm.'  If,  then,  wax  be  construed  to  F* 
merely  a  general  term  ihcluding  within  it  any 
EubBtonce  capable  of  receiving  and  retaining  11}^ 
impreHsion  of  a  seal,  we  cannot  perceive  why 
^per,  if  It  liflve  that  capacity,  should  not  an 
well  be  included  in  the  category.  The  slmpln 
and  powerful  machine  now  used  to  impress  pub  ■ 
lie  seals,  does  not  require  any  soft  or  adbcsivri 
BUbslance  to  receive  or  retain  their  impression. 
The  impression  made  iiy  such  a  power  on  paper, 
is  a-t  well  defined,  as  durable,  and  less  likely  to 
be  destroyed  ordefaced  by  vermin,  accident  or 
intention  than  that  made  on  wax.  It  is  the 
seal  which  authenticates,  and  not  the  substance 
on  which  it  Is  impressed;  and  where  the  court 
can  recognize  its  identity,  they  should  not  be 
called  upon  lo  analyze  tbe  material  which  ex- 
hibits it." 
.    Here  th 

seal.  The  impression.  .._ .  ___, 

has  within  its  rim  the  words  "  Notarial  Seal, 
Christiana."  Bcfiirtea,  the  court  will  take  Ju- 
diciiU  notice  of  the  seal'  of  notaries  public,  for 
they  are  olflcers  recognized  by  tbe  commercial 
law  of  the  world.  We  thus  recognize  the  seal 
to  the  document  in  question,  as  that  of  the  no- 
tary In  Norway,  and  as  such  authenticating  tbe 
cettlflcaCe  of  protest  and  entitling  it  to  full  faith 
and  credit,  Qreenl.  Ev..  sec.  5;  Story,  Bills, 
sec.  277;  TmemUy  v.  SumraU,  2  Pet.,  179; 
(Aanm'jM  v.  Fbitler.  3  Wend..  178;  Carter  v. 
fiiirid*,  9  N.  H.,  050,  568;  iTofliaoy  V,  JfcIteuiJ- 
aU.  30  Wend.,  81. 

The  certiflcaie  being  admitted  proved  Ibe 
presentation  of  the  bill  to  the  bank  on  the  13th 
of  April,  1870,  audits  non-payment.  That  this 
made  within  the  period  al- 


undcr  a  comraiswion'fmm  the  cnurt.     That  law 

allowed  a  year  ofR-r  the  issue  ot  the  bill  for  Its. 
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|-.'i.  '4  «-./   ^.u.■•-^^.  ».-u*.  WD-;   V 

if  if.t/,   ►j-./IwH.  tr>  '««   fit   Vifr  dr. 

Iigrt.t  'it  'h*-  («/•*,  "'  wVim  ih^ 

(y.,it/-/[  fj*  rt.,i)^  i/i.r^/tf.,      S',  '^  ,eMu,ii  »  mai;/^ 

rii-i'  fii.'  ttiAur.  «M  ivx  •aiTKKiit  Ui  cban^  Ifie 

l/f  M>>-  l«*  '>f  itini  rrfinlry  wio  ■(lmLixit;lr  rjD<tct 
riiT    •Ittt'ilf^  Iff    Mlfrrirwita,  Wbu.'h    pFTflirtlr*  tlul 

"(li''«Mi«'i'>jw>'l')w^  UwirorrtJM^fifiUf'if- 
i.||;fi  In**  UM1  \m  f/riirml  aa  («/■(>  \ij  (mnA  eri- 
fif'ii'  If,  Inif  If  ir.  ii|y(i*«n  iImI  tiwr  law  in  iiiieNtinn  I 
U  I  "tt'ttf^  III  «  writi»i  ktAriii^  or  axit.xbe 
iJtiitl  "iHC  1(1  lU'tlK-fKtltfD,  rR>!rt  any  evidence 

'    If  li  luH  iltHt  !■  ruH  M»vim|iaiiU:<l  by  *  copy 


■err  xss  t'.'Ssectktt  mtt- 


CATHABm  PSBFAKT. 


It." 


^.f." 


I  lii>  Ki.(iirr»l  mil' 

InWB,   l>  ll.HtlllK    tHH' 

MnKiUilaH',  riiniil  tw  iirimul  l>y  awipy  properly 
Hiilliiiiillrnliul,  uii(|  tliMttliKUiiwriltCDUw  rouit 
Iw  ixiifiul  )ty  ttii>  iiMilrmiiiy  of  ei|ierU.  that  U, 
liv  llifMU  wjiiuliilnd  Willi  tlio  law,  Ennii  v, 
Hmith,  14  ll"w,:  4V0.  Iliit  tlili  rule  mny  be 
fiiiliil  tiy  ■liHiii'i,  mill  tliHliif  MlniKMiitn  k-nvc* 
II  III  lliu  ill*  I  Kill  III  (if  Uoi  Ji»l|ti'  t<i  rii<|iiiru  the 
i>iiiiliiii||iiii  (if  n  iii'i>y  <ir  ■'><<  wrltli'ii  Ikw  wbon 
Iliii  fiiiil  n|i|Hmra  llinl  Urn  low  In  i|Ii(ihiIiid  li  In 
tviiiliiH  'hii'  illm-n>lliiiiiif  Ilii' JiiiIko  Ixiro  wo* 
till)  iniLM'i|«'ilr  iKnri'luiKl,  (<vmi  If  In  lurli  cone 
Iilg  mlluii  wiiiilil  Ih'  lilt)  KiiliWt  u(  review,  en 

«' Ibxl  liY  ll.uili'). 

ri«'HihiilH|> f  tlinpnyiv,  tliat  Itchnil  liocn 

(Oil)  III  |ih>wnilliiKnii>lilllwiwipni|i<'Tlyi'X- 
i|.     Ill*  lH>||lliii<iu<«<  111  ll)Ht  ivaiwi-t  ivuld 
HAtt 


tiii.i.-a. 


■Twbcn  ■  man  wba  bae  ni 
.miwtbe(Mli0of  two  <U 
beruiMdKimiaitof  BDWetnce,  ■fter  she  lUsDO't 
pntlMtbslHMlawlfeltTliictnm  wbom  he  had  d 

rll *    |1m|IM||IIII»W|  I»  ■  iilllilllll  iimi  1  I  ■Hll  lllll 

Impeadbsbtofor  linnionlltr  ot  oouldanUaa. 

I  The  dUIenooe  becweca  a  JudrnMot  and  wrltol 
nulltkiii  at  oommoQ  law,  aod  a  panilian  by  de- 
CToe  In  chaiK»rr,aa  it  aSecta  the  Btle,  ta,  tfa*t  tbe 
tonuer  opeiBtea  oj  war  of  deHvorr  or  poieiioo 
andatoppel,  wbUeinthelattertbebaDBferof  uUe 
oao  be  effected  onJr  br  the  eiecaUoo  of  convey- 
anoea  between  the  partMe.  which  mar  be  decteed  61- 
tbe  oourt  and  compelled  In  attachment. 

1.  Id  •mne  of  theBtstea  at  the  Uiiloii.the  olianoeTT 
oourtt  have  been  authorlBBd  to  make  encb  ooovev- 
ancei  by  ma«ter  oommlodoiien.  or  it  haa  beeo  en. 
acted  that  the  decree  ItaeU  ihaJl  operate  as  such 
oonveyanoe. 

S.  Hilt  wboro  In  a  partition  In  equity  no  Bucb  de. 

(Tpo  fnr  fi>nverance  baa  been  made,  and  n- ■" 

■UitiiiK  citaw,  the  proceedlnB  la  i"~-""i-< 
wblK-lc  mny  be  «aeatua1  as  a  oItUo 
of  tlHi  tiiM|>orty,  no  title  paneB,  and 

0.  Whpro  such  a  decree  undertook  to  declare  tttc 
nature  of  tbe  ertateoteacfa  co-tenant,  and  do«e  ii 
orn)neinuly,  and  where  deeda  have  been  made  tlire( 

*Uoad  notes  by  Vr.JMUoa  HiLUB. 
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m*^^  Ml'  l^mw  ■liliii  il I  fallow  thker' 

»■■«  dauw.  aad  wbera,  t«relT«  nus  after- 


Bw—wyMBMlnacoortwMithe  tlU 
>TM*teB(rdnm,  vboi  fttolonultal 

BnAforacrdecme  was nutoe br  wui 
AtrvvViU^vboui  (be  enor  wu  ooini 
■<•«>«•  aBrnhMUe  oooaldentloii.  Mid  .„  .„„ 
■  aaaoKd  bin  mhmucivp'  Uxae  who  hare  pur- 


Ml  IT  siTftrilMr  title  OD  Utoooovejuioeiwblob 
m  HER^awMbtj- DMde  to  each  other  Id  Bccord- 
B* >U  iJMdntiDeatB  to  the 


lb  boo^t  while  the 
■  penaiDK,  ana  wbc  was  at- 

, I  lu  that  ■ulttlirouKbout,  and 

■  WW  trom  nidi  plaintiff. 


B  (or  Ibe  Nortbeni  Dirtrict  of  Illinois. 
TWUaisy  ukd  facta  of  the  case  sofflclentlj 
^M  ti  tte  onjaioD  of  the  iwurt. 
JhnB«««rd  8.  Uhmm,  ArtborW. 
'    t.  IfiM>  rrumbtOl  aoA  C.  F.   Pedc. 


delivered  the  opinion  of 


iir  BMn  latwd  bj  the  pleadlnKB  are  so  we'l 
•n^aOeapiaiatioilbelMtrictJiidge.sittiDg 
3  ^  camii  (louit  od  rendering  the  decree, 
*  *'  oaaot  do  twtier  than  u>  state  them  in 

'  M  ^  MigiaaJ  bill  the  complainanl,  Eliz- 
"^  VWIiiT.  rtiM^vd  that  abe  vu  tlie  sole 
j-rairUdof  ChwIesD.  Flaektr,  deceased; 
M  w  AaCMtoa  Oarrett  dwd  ui  the  CitT  of 
b^s  ««r  time  in  tbe  Tear  1S4S,  ieisei  of 
'  %  s  UDck  «,  ia  the  Fort  Dearborn  addition 
'  ■■(•^  vigMfaer  with  a  large  amount  of 
■"■^  I  Wilt,  leaving  EUza  Oarrett  bis  wid- 
'  »f  M>rUldmi  ikor  deMieadantsof  a  child 
'  ^*^a.  «*)  te«TingawiU.  which  wasdulj 
'■■CaCook  CcNintT.wbereof  mid  widow, 
■^«  team.  Jane*  Crow  and  Thomas  O. 
'  **  *«  4aif  appoinied  eieculors,  in  which 
'•  wi  Qvirti  liidT  dlqwaed  of  and  devised 
-•Qv  Mrfi^M»cMherdrviteeiinBaidwill 

-  V  wd  rkariea  I>.  FUgtor;  that  in  the  vear 
-.ikSWMrtltlaawwIlledlnthe  Circuit 
-9!  <  r<«£  CouBty  t^  said  Eliza  Oanett. 
^  ■  "w  lad  Thonaa  G.  Crow  aoinrt  Le- 

-4  f^T.  FwJetkt  T.  Flaclor  ai^  Charles 

TaM  Md  LocT  LoniM  Flaglor  and  EUs- 

--a  rw'.  cbOdrva  <rf  «id  Uiarka  D.,  all 

"'•M  a  WW  allcfed,  wen  interested  In  Mid 

-  *K  i^M  the  aaawen  of  the  defwdanU 
••  tfl   jtooiit  taken,  and  the  report  of 

'■■^MB  a  4wi«*  was  enioed  that  partition 
■  «^  •<  A*  t«l  Male  of  which  Mid  Angtu- 
'  "■■«  &rf  sclNd.  amcng  the  persons  to 
">«»«MrwaM^TlMd  bT  Mid  wm,  and 

•'kas  K btnrkV.wHaUoUad and nt  apart 
'  ■■  l^ita  Ffcatw  doftoc  her  life,  remain- 
•rark.  m<  cWlea  DTnaglor  (or  his  life, 

^■■*r  ■  Im  •»  Us  chOdra  htm  •arrtfing. 


and  on  failure  of  children  him  survirlng,  the  fee 
to  s^d  James  Crow  and  Thomas  Q.  Crow ;  that 
the  parties  entered  into  possession  of  iho  several 
parcels  of  real  estate  as  set  apart  to  them,  end 
executed  and  delivered  to  each  other,  Intfr-     [6811 


severalty  to  the  portions  of  said  estate  so  set 
apart  and  allotted  to  them,  and  also  a  certain 
written,  contract  in  regard  to  the  interests  of  the 
children  of  said  Charles  D.  Id  the  proper^  set 
off  to  said  Letitia  and  Charles  D. 

The  bill  then  alleged  the  death  of  said  Letltia 
and  Charles  D.  Flaglor,  and  that  complainant, 
Elizabeth,  was  the  sole  surviving  child  of  said 
Charles  D.,  and  entitled  as  such  to  an  estate  in 
fee  to  the  lands  so  set  off  sod  allotted  by  said 
decree  to  said  Letitia  and  Charles  D. ;  and  prayed 
that  said  James  and  Thomas  O.  Crow,  as  sur- 
viving executors  of  the  vrill  of  said  Garrett,  be 
required  to  execute  proper  deeds  of  convevance 
of  the  fee  to  said  lot  29  to  said  complamant, 
Elizabeth;  and  that  said  Jessell  and  tne  other 
tenants  in  poaseselon  account  for  and  pay  over 
to  complainant  the  rents,  issues  and  profits  of 
said  lot  by  them  received  after  the  death  of  said 
Charles, 

The  bill  also  charged  that  said  Charles  D. 
Flaglor,  on  or  about  the  19th  day  of  AugUBt, 
1857,  mode  and  executed  to  Frederick  T.  Flag- 
lor, bis  father,  a  certain  mortgage  deed  of  said 
lot  25,  to  secure  the  payment  of  the  sum  of 
120,000,  on  the  first  day  of  November,  1867,  to- 
gether with  interest  thereon  at  the  rate  of  xis 
per  cent  per  annum,  payable  annually,  end  that 
said  defendant  Catharine  Held  was  the  holder 
of  said  mortgage. 

Boon  after  filing  the  original  UU,  the  raid 
Elizabeth  Flaglor,  complainant,  died,  leavinga 
will,  whereby  she  devised  all  her  estate  to  ber 
mother,  Lucy  C.  Flaglor,  and  by  order  of  court, 
said  Lucy  (!. ,  who  has  since  inlermarried  with 
one  Gay,  was  made  complainant,  and  the  suit 
has  since  proceeded  in  her  name.  James  and 
Thomas  G.  Crow  were  served  with  process,  but 
made  no  defense.  Jessell  appeared  and  an- 
swered. Catharine  Beid,  being  a  non-resident, 
was  brought  into  court  by  publication,  under 
the  Statute  of  IllIuois,and  such  steps  were  taken 
that  the  cose  on  the  original  bill  was  brought  to 


hearing  before  the  Superior  Court  of  Cook 
Countv,  at  the  August  Term,  18T2,  and  a  decree 
madeolrectiDgsaiaJamesand  Thomas  G.  Crow, 
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as  executors,  toconvey  to  complainant  the  title  in 
them,  OS  surviving  executors  and  trustees  of 
Augustus  Oarrett;  and  that  Jessell,  who  was  a  •%»»»■% 
tenant  of  tbeprendaea  under  an  uneipired  lease  [V*"*! 
from  said  Charles  D.  Flaglor,  surrender  poBses- 
eioa  to  complainant;  and  that  the  defendant, 
Catharine  Held, release  the  uld  mortgage  mode 
by  s^  Charles  D.  to  Frederick  T.  Flaglor;  and 
that  said  mortgage  be  held  void  as  against  the 
estate  of  said  complainant  in  said  premisea.  In 
October,18T8,  said  Catharine  Beid,  by  the  name 
of  Catharine  Parpart  (she  having  intermairied 
with  Lewis  PanMrt),  appeared  m  said  catise, 
and  on  her  motion  aalif  decree  was  opened  and 
she  was  let  in  to  defend  in  said  cause,  where- 
upon she  filed  her  answer. 

And  afterwards.on  the  OrM  day  of  FebruaiT, 

1BT6,  she  Oled  her  CTOM-blll,  alWing  that  saM 

Chariea  D.  Flaglor  made  and  delivered   Mid 

nKfftgoge  in  fee  to  bis  tktb«r,  Frederick  T.  Flag- 
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lor,  and  thai  said  Prederich  T.,  on  the  first  day 
of  August,  1868,  duly  asaiKted  said  mortgage 
and  the  iiidebt«diiesa  (hereby  secured,  to  ncr 
the  aaid  Catharine,  and  that  the  Hame  was  the 
held  and  owned  by  her,and  that  the  whole  of  the 
prindpalsumof  yaO.OOO.toeether  with  Interest 
from  ue  2d  day  of  June,  lH(^,ramauied  unpaid. 
TothiB  CTOw-UU  Arthur  W.  Wlndett,  the  Con- 
necticut Mutual  Life  Insurance  Company  and 
others  were  made  defendants,  and  a  foreclosure 
of  said  mortgiwe  was  prayed.  To  thi^  cross- bill 
answers  were  filed  byldr.Windett  and  the  Con- 
necticut Mutual  Life  Insurance  Company,  al- 


vised  a  life  estate  after  the  death  of  his  mother, 
Letida  Flaglor,  In  the  lands  devised  to  him  by 
s^d  will,  ^d  Uiat  it  was  agreed  between  said 
Eliza  Garrett,  widow  and  James  Crow,  Thom- 
as Q.  Crow  and  said  Letltia  PluE^lor,  Frederick 
T.  Flaglor,  her  husband,  and  said  Charles  D.. 
that  a  partition  should  be  made  amoni;  them  of 
the  property  devised  by  said  will;  and  that  by 
such  partition  only  a  remainder  for  life,  ^ter 
the  death  of  sud  Letttia,  should  be  vested  in 
said  Charles  D.jand  that  onhisdeaailhefec  of 

Charl 

D.;  that, in  pursuance  of  said  agreemeDt,  the  bill 
for  partition  was  filed  in  the  Coolc  County  Cir- 
cuit Court,  and  that  said  Charles  by  his  answer 
appeared  and  consented  (o  a  decree;  and  that 
the  decree  In  said  partition  cause  was  msde  in 
pursuance  of  such  consent;  and  that  said  Charles 
was  bound  thereby  and  precluded  from  assert- 
ing or  dsiminff  any  other  than  a  life  estate  in 
s^d  lands  and  that  said  Frederick  T.  Flaglor 
and  said  Catharine  Reid  were  botmd  by  such 
decree;  Qat  said  mortgage  was  given  by  said 
Charlealosafd  Frederick  without  consideration, 
and  that  said  Catharine  was  not  a  bonajide  as- 
signee for  good  or  valuable  consideration;  and 
tlut  said  mortg^  only  conveyed  the  life  estate 
of  said  Charles  D.  In  the  mortgaged  premises. 

Before  the  answer  of  the  Insurance  Company 
was  filed,  the  cause  was,  on  petition  of  said  Com- 
pany, removed  to  this  court;  and  on  the  5lh  of 
November,  1877,  the  said  CaOiarine,  by  leave  of 
this  court,  filed  her  amended  cross-bill,  alleging 
that  all  the  title  and  interest  of  Mr.  Windett 
and  the  Insurance  Company  and  the  other  de- 
fendants were  acquired  after  and  were  subject 
and  subordinate  to  the  said  mortgage  held  by 
her,  and  further  alleged  that  said  Charles  was, 
by  the  will  of  said  Garrett,  given  an  estate  in 
fee  after  the  death  of  his  mother  Letltia ;  that 
no  agreement  was  ever  made  by  Charles  to  ac- 
cept an  estate  for  life,  and  that  the  fee  should 
go  to  his  children;  that  said  Charles  never  con- 
sented to  said  decree  in  said  partition  case  award- 
ing him  only  a  life  estate  in  the  property  set  off 
to  him  ;  that  the  deeds  made  interchangeably 
between  the  devisees  of  Garrett  and  the  con- 
tract between  said  parties  made  at  the  same 
time,  were  not  made  in  pursuance  of  or  for  the 
purpose  of  satisfying  said  decree  ;  that  said 
Chutes  had  never  ratified  said  decree  nor  ac- 
cepted a  life  estate  In  lieu  of  a  fee  in  the  lands 
set  off  to  him,  and  that  said  decreewas  fraudu- 
lent and  void  as  agaiost  said  Charles, 

"The  answers  of  Mr.  Windett  and  the  Insu> 
ance  Company  to  (he  amended  cross-bill  denied 
all  fiwida  or  mistake  in  the  decree  in  the  par- 1 
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tition  suit,  and  Insisted  that  Charles  and  the 
cross-complainant  were  bound  therebv,  and  also 
insisted  that  said  decree  was  in  accordance  with 
and  in  furtherance  of  tbe  interest  of  the  will  of 
Boid  Garrett,  so  far  as  it  relsled  to  the  estate  of 
said  Charles  in  the  lands  allotted  to  him." 

After  a  full  hearing  on  these  issues  upon  (he 
pleadings.  documen(s  and  other  testimony,  the 
circuit  court  rendered  a  decree  in  favor  of^aih- 
arinc  Parpart.  By  this  decree,  the  validity  of 
the  mortgage  set  out  in  the  cross  hill  and  its  as- 
signment to  ber  were  established,  and  a  decree 
rendered  in  her  favor  for  the  amoimt  of  the 
bond,  with  interest,  declaring  it  to  be  a  lien  on 
the  Dropcrty  in  conttoversy  paramount  to  that 
of  all  other  parties  to  the  litigation,  and  that 
unless  it  was  paid  (he  property  would  be  sold 
for  the  purpose  of  raising  the  money  to  satisfy 
the  mortgage  debt. 

From  SiiB  decree,  Arthur  W.  Wtodett,  Luct 
Flaglor  Gay  a-^d  the  Connecticut  Mutual  Life 
Insurance  Cc  npany  took  an  appeal,  which 
brings  it  before  us  for  review.  Tbe  case,  as  il 
presents  Itself  to  us,  concerns  the  interest  of  no 
otherpartiesbutthese,  andis  limited  (o  the  pro- 
ceeding growing  out  of  the  croen-bill. 

Two  questions  are  raised  by  these  issues, 
namely  :  the  validity  of  the  mortgage  made  by 
Charles  D.  Fkglor  to  Frederick  T.  Flaglor,  bis 
father,  and  of  the  assignment  of  that  mortgage 
to  Mrs.  Parpart,  then  Catharine  Beid,  and  if 
this  be  decided  in  her  favor,  tbe  further  ques- 
tion, whether,  at  the  time  that  Charles  Flaglur 
made  the  mortgage,  he  held  a  fee  simple  to  tbe 
property  mortga^d  or  only  a  life  estate. 

As  tbe  least  difficult  of  mcsc  questions,  and 

eone  which  in  the  natural  order  of  diBcussion 
should  be  first  disposed  of,  we  will  consider  Ihc 
validity  of  the  mortgage  and  its  assignmeni. 

There  Is  but  little  question  raised  that  as 
between  Charles  D.  Flaglor,  mortgagor,  and 
'is  father,  Frederick  Flaglor,  tbe  transaction 

as  an  unc:ECcptionable  one.     At   tluat    tiioc, 

bether  tbe  estate  was  a  fee  slmpleor  a  life  cg- 

le,  certain  transactions  took  place  betwefn 
them  by  which  Charles  became, indebted  to  his 
father  in  the  sum  of  ¥20,000.  This  sum  the 
father  seemed  disposed  to  permit  to  remain  in 
the  hands  of  his  son  on  the  security  of  a  mort- 
gage on  this  property.  He,  accordingly,  in  \iie 
year  1867,  took  from  Charles  his  bond  for  thai 

payable  ten  years  after  date,  with  annual 

Kt  at  the  rate  of  sii  per  cent,  seemed  l>5 

thismortgage.  The  interest  was  promptly  paid, 

notwithstanding  tbe  death  of  Charles  in   1858 

to  the  death  of  hie  father  in  186S.    There  \\ 

reason,  therefore,  to  doubt  the  validity  of  thi 

mortgage  as  between  these  two. 

As  regards  the  asalgimient  of  the  bond  au< 

ortgage  by  Frederick  Flavor  to  tbe  pnesea 
appellee,  it  is  assailed  on  several  groundf 
which  resolve  themselves  into  a  denial  of  th 
execution  of  the  assignment  and  the  Uumor^it 

'  the  consideration  on  which  it  was  made. 

The  assignment  itself  is  on  a  separate  pleee  c 
I»per  from  the  mortgage  andthe  Dond,  axid!  tli 
sifpiature  Is  made  by  the  cross  mark  of  Flag^ic 
instead  of  being  in  his  own  handwriting.  ^ 
Flaglor  was  a  man  of  some  education,  and  it 
shown  that  about  that  time  he  was  in  the  hali 
of  writing  letters  and  (dgning  bis  own  &am^  ^ 
them,  thai  circumstance  is  deemed  suapiciou. 

The  relations  at  that  time  existing  bet\ve< 
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Ub  ad  CMtarioe  Reld,  which  wfll  be  bere- 
itw  tcaridutd.  an  supposed  to  Increase  Utc 
Itmal  Ihae  mqdckaia;  aUo  the  fact  that  the 
braJMid  wotifage  werepennittedtorenuuaiit 


J7  to  Ihk,  It  ii  to  be  considered  that 

FliSlw  WW  a  Ttrj  old  tnan,  eaalljr  ahakeD  bv 
IhtM.  lad  it  waa  probablj  durinx  some  men 
■tatfc.  wh^  be  mlgfat  not  have  oeen  able  to 
«ftr,  tkM  be  determined  to  do  the  act  of  ius- 
tir*  ahiih  iUfWfl  thi*  aadgzuneDt.  Original 
I  of  Ua  aigiiatiiie,  written  witmn  a 


«  Md  loMl  ID  the  MMKloaian  that  U  he  waa  m 
y  natnnl  to  liave  aomebodj 
"i  be  wttbenticMed  by 

1  ia  attetled,  aa  sealed  and  dellv- 
>  hii  Btmmoe,  br  W.  J.  HcDonahl  as  b. 
I,  atti  the  original  puer  produced  before 
leof  naglorlsinthe 


Ii  ^ifMKntty  that  of  the  witness. 
noc  la  apotbg  conaBostion,  however,  of 
•RT  0aM  wci^U,  in  favor  of  tlte  validitj  of  the 
MMMaaL  ua  execvtirai  was  proved  ahortlf 
ito  tha  dale  it  bean,  before  a  Juillce  of  the 
MBK.  la  aeeacdaDOQ  with  the  laws  of  the  State 
'!  Sew  Toifc,  wltoe  Flagjor  then  resided,  and 
^"ttOtatx  td  thia  tact,  with  that  of  the  clerk 
't  ti>  prt^rx  coDTt,  wen  such  that  by  the  laws 
H  liMom  it  was  admitted  to  record  in  the 
'  ^sij  r4  Cook  of  that  State,  and  U  by  that  law 
.-  ■wV'"'  rvldenoe  of  Us  execution  by  Flag- 
«•  Tms  tUa  aaaignment  and  certificate  were 
|p4«wt  in  eridtan.  the  cnui  of  proving  that 
:  «M  aM  dK  act  and  deed  of  Flaglor  devolved 
«  A*  ufBiamatfL  The  witne«s,  W.  J.  UcDon- 
^d  TMbTtaj;  at  the  time  that  the  deposition  of 
■3a  ifpetkc  wM  taken  in  New  York  to  prove 
Zm  •SKWioa  of  the  paper.  McDonald  was 
•^lyrt^  Id  prove  what  was  done  in  re^^ord  to 
te  iiiiiiiiin  of  tbe  aasignment,  and  the  fact 
9m  fte  anrUanta,  with  a  knowledge  of  the 
•am  HBdt  ai  the  certiUcstc  of  acfcnowlcdgmeiit 
m£  te  pnitiv*  tcatimooy  of  Catharine  Reid, 
w  tj«  atB  tbe  maa  wbow  name  was  affiled  to 
*  VVr.  a*  ■  witneaa  to  its  execution,  leaves 
m  B^  AmM  that  It  could  not  be  thus  sue- 


.  j»z  M>  the  questioa  of  the  consideration 
^^mc  f^ftw  to  make  this  aaelKnment,  the 
Wk  «««  ID  b»  that  Catharine  Rdd  had  been 
i«  a^e*!  TcafB  s  domeatlc  in  the  family  of 
hiAnrK  rii^ar  wbUe  be  was  married  to  and 
S'mt  waLa  a  •Rnad  wife,  and  she  left  his 
■■~M*»tae  Fn-ierick  and  hii  wife  were  yet 
b^E  tnplbrf'  at  XrwboK.  in  the  Stale  of  New 
*^  Sot  hmt  alter  tbi*  Flarior  Kparaied 
^MMawAaadwcottoliveinSt.  John,  New 
k^  w^  After  bdu  iliere  some  time,  he 
Rcid  that  he  was  not  in  f^ood 
ndy  to  take  csre  of 
)  come  and  do  so. 
a  abe  conplled  and,  according 
r .  afirf  ^be  nt  then  be  Informed 
.  a  dhme  from  Ua  wife  and  re- 
Tbe  certificate  of 
.  with  both  her  ilg- 

iMve  no  doubt  that 

*■  WW  Miihil  In  itaM  pkoa  on  tbe  S8d  day 


Tbe  fruits  of  this  marriaKe^ere  two  cUildrcD, 
both  girls.  They  returned  to  Newburg  a  year 
or  so  after  this,  and  there  she  ascertained  that 
FlagloT  had  not  been  divorced  from  his  wife 
and,  of  course,  UQderslood  at  once  tliat  her 
children  were  illegitimate  and  that  their  father 
was  liable  to  a  prosecution  for  bigamy,  flaglor, 
at  that  time,  as  we  have  said,  was  a  very  old 
man,  and  it  docs  not  appear  that  he  and  this 
family  of  his  had  any  other  means  of  support 
than  the  interest  accruing  on  thia  mortgage. 

Kotwithstanding  the  assault  made  upon  Cath- 
arine Reid  in  reference  to  her  chastity,  and  the 
probability  of  illicit  intercourse  with  Flaglor 

fireviouB  to  this  marriage,  and  the  fact  much  re- 
led  on  that  she  had  an  undue  influence  over 
him  at  tbe  time  tbo  aasignment  was  made,  we  [S8T] 
cannot  doutt  that  in  executing  and  delivering 
to  her  that  asEignment  he  didameritoriousact, 
honorable  and  just,  as  the  only  atonement  he 
could  make  for  the  deception  he  had  practiced 
upon  her,  and  aaplacins  in  her  hands  the  means 
of  supporting  the  children  of  whom  be  was  the 
father.  It  was  not  tbe  case  of  a  contract  for  fut- 
ure illicit  intercourse,  of  the  class  which  theku- 
thorities  hold  to  be  against  [jublic  policy,  but 
an  appropriate  means  of  providing  for  the  sup-   , 

Ert  of  a  woman  whom  ho  had  married  while 
had  a  wife  living,  and  of  the  children  re- 
sulting from  that  marriage. 

We  are  satisfied  from  these  conrideradons  . 
that  the  mortgage  in  question  was  a  valid  in- 
strument in  the  hands  of  theappellee,Catbarine 
Parpart,  and  a  lien  upon  such  interest  In  the 

Eroperty  which  it  conveyed  as  Charles  D.  Flag- 
ir  nad  at  the  time  he  made  it. 
As  we  have  already  said,  the  question  on  this 
branch  of  the  subject  U,  whether  Charles  D. 
Flaglor,  at  the  lime  be  made  the  mortgage, 
owned  a  fee  simple  in  the  property  conveyed  oy 
it,  or  B  life  estate.  Such  interest  as  he  had  came 
to  him  primarily  by  the  will  of  Auguslus  Gar- 

The  first  six  sections  of  this  will  mention  the 
beneficiaries  of  bis  bounty  as  regards  Ihe  I'n- 
eirrm  of  his  estate  until  the  deatli  of  hie  wife 
Eliza,  Mary  Banks  and  Letilia  Flaglor,  and 
tlirowa  very  little  light  upon  the  question  we  are 
considering.  The  Tth  section,  which  provides 
for  the  final  disposition  of  his  properiv  after 
their  decease,  contains  the  language  to  be  con- 
strued. It  reads  as  follows:  "  Upon  Ihe  death 
of  mjwifc  Eliza,  and  of  Alary  Banks  and  Le- 
titia  Flaglor,  I  direct  that  the  whole  of  my  es- 
tate shall  then  be  e<iually  divided  between 
Charles  D.  FLiglor,  son  of  said  Lctitla,  if  Lcor 
his  legitimate  children  sunlve  ssid  I^litia  (in 
case  he  be  dead,  his  legitimate  children  shall 
take  as  their  father  would  if  alive),  and  the 
said  James  Crow,  and  the  euid  Thomas  O.  Crow, 
each  taking  one  third  of  the  whole.  But  If 
Charles  D.  Flaglor  be  at  that  time  dead,  leav- 
ing noledtimatechildren,  tbe  whole  of  my  said 
estate  shcdl  bo  divided  between  the  said  James 
Crow  and  Thomas  Q.  Crow.  In  all  cases  the 
heirs  and  devisees  of  the  said  James  Crow  and 
the  said  Thomas  G.  Crow,  respectively,  shall 
succeed  to  the  right  and  portion  which  Uieir  an- 
cestor and  decedent  would  have  received  had 
he  been  alive,  and  In  all  coses  the  heirs  end  dev-  [688] 
iaees  of  tbe  said  Jamea  and  Thomas,  respective- 
ly, and  the  children  (lcgliimate)of  aald  Charles 
D.  Flaglor,  sball  only  succeed  to  and  take  the 
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that  by  several  well  considered  opinions  of  the 
Supreme  Court  of  that  State,  a  construotioii  has 
bew  eatabliabed  which  gives  to  Charles  Flaglor 
on  the  death  of  his  mother,  LetKia,  afeesimpli 
estate  under  that  will.  Indeed,  wc  do  not  un 
derstand  counsel  here  to  serioud^  contiover 
that  such  ia  a  true  constructioD  of  that  inatni- 
ment,  and  as  this  accord-s  with  our  own,  yn 
adopt  it  without  further  discusalon. 

On  the  death  of  Mr.Oarrctt,  his  will  was  ad 
mjtted  to  probate  on  the  28th  day  of  February. 
1849,  and  his  widow,  Eliza  Oarrelt,  having  re- 
nounced the  benefits  of  its  provisions,  asserted 
her  right  to  dower,  whereby  she  became  entitled 
to  one  half  of  the  estate.  In  1851,  long  before  her 
death  or  that  of  any  of  these  devisees,  the  par- 
ties Interested  determined  to  have  a  partition 
by  a  proceeding  in  chancery  In  the  Circuit 
(k>uit  of  Cook  County.  In  that  proceeding  the 
property,  which  is  now  in  controversy,  was  al- 
lotted to  the  share  which  went  to  LeUtia  Flag- 
lor during  her  life,  and  after  her  death,  to 
Charles  D.  Flaglor. 

Under  the  construction  o!  the  will  which  we 
have  just  adopted,  Charles  D.  Flaglor  was,  at 
the  time  of  ^lakiQg  the  mortgage  to  his  father, 
the  owner  of  the  estate  in  fee  of  the  property 
conveyed  by  it,  and  there  could  be  no  doubt 
that  the  mortgage  constituted  a  lien  paramount 
to  everything  el»e  in  the  way  of  a  claim  or  title 
to  the  property. 

The  appellants  here  rely  upon  the  decree  of 
partition  to  which  we  have  aUuded,  and  on  cer- 
tain deeds  and  a^eements  alleged  to  have  been 
made  by  Charles  D.  Flaglor  in  connection  there- 
with, as  establishing  and  limiting  his  interest 
in  this  property  to  a  life  estate,  with  remainder 
in  fee  to  his  children  on  his  death,  and  whether 
this  contention  be  well  founded  ornot,  prceenla 
[0801  ^^  main  controversy  in  thecose.  That  decree 
of  partition,  dividing  the  estate  into  three  parts, 
does  unquestionably  declare  "  That  the  real  es- 
tate b^  said  commissioners  set  off  and  allotted 
te  Letitia  Flaglor,  Charles  D.  Flaglor,  and  his 
children,  if  hedielcavlnganychlla  or  children, 
I  be  and  the  same  ia  hereby  set  oS  and  allotted 
and  the  income  thereof  to  the  said  Letitia  Flag- 
lor during  her  life,  and  the  said  Charles  Flag- 
lor, if  he  survive  said  Letitia,  during  his  life,  and 
the  child  or  children  of  said  Charles  D.,  if  he 
die  leaving  any  child  or  children,  in  fee," 

The-flrst  thmg  which  sug^ts  itself  as  proper 
to  be  coDBiderea  in  the  solution  of  this  question 
is,  to  ascertain  what  was  the  law  of  the  State  of 
niinois  on  the  subject  of  partition  at  the  date  of 
that  decree.  Looking  at  the  statutes  of  the 
State  as  we  find  them  In  the  revision  of  1880, 
with  ref(Tences  to  the  sources  from  which  tbia 
revision  is  taken,  we  find  that  they  mode  pro- 
vision distinctly  for  two  modes  of  effecting  a 
partition,  oneof  which,  as  declared  by  tlie  Stat- 
utes of  184C,  was  by  bill  In  chancery  as  hereto- 
fore, and  the  other  by  petition  to  the  circuit 
court  of  the  proper  county.  Very  little  is  said 
on  the  subject  of  partition  in  chancery,  as  the 
provisions  of  the  statutes  are  more  speciflcally 


direct«d  to  the  forms  of  proceeding  by  petition 
in  the  proper  court. 

The  proceeding  in  the  case  which  we  arenoir 
to  consider  declares  itself  on  its  face  to  be  a  pro- 
ceeding in  chancery,  and  tbeSupremeCcurtof 
the  Stale,  in  the  caae  of  Wad/iami  v.  Gag,  73  III., 
416,  in  reference  to  this  veij  decree,  dcclaree  it 
to  be  so.  We  t^e  it  for  granted  that  the  Stat- 
ute of  Illinois,  in  making  Ibis  provision  and  in 
leaving  the  parties  to  proceed  by  bill  in  chan- 
cery, intended  thereby  to  give  to  a  proc««diiig 
in  mich  case  the  same  force  and  effect  whirb  a 
partition  in  chancery  bad  in  the  High  Court  of 
Chancery  of  England,  and  that  the  proceeding; 
should  in  the  main  conform  to  the  chancery 
practice  as  thus  established.  Aswe  understand 
that  system,  it  did  not  deal  with  or  decide  ques- 
tions of  controverted  title.  Its  purpose  was  to 
make  division  among  the  parties  before  the 
court,  of  real  estate  in  which  those  parties  had 
interests  or  estates  that  were  not  in  controversy 
as  among  themselves. 

It  was  another  principle  of  the  chancery  In- 
riadictioD  in  partition,  that  a  decree  itseU  did 
not  transfer  or  convey  title  even  after  the  allot- 
ment of  thercspectivesharesof  each  of  the  par. 
ties  to  the  proceeding,  but  that  the  legal  title  re- 
mained as  it  was  before. 

In  this  respect,  a  decree  in  chancery  ■was  un- 
like the  writ  of  partition  at  the  common  law, 
which  in  such  cases  operated  on  the  title  only  by 
way  of  estoppel.  In  Uie  chancery  proceecung, 
however,  this  difficulty  was  remedied  by  a  de- 
cree that  the  parties  should  make  the  necessary 
conveyances  to  each  other,  which,  if  they  rt>- 
f  used,  they  could  be  compelled  to  do  by  attach- 
ment, imprisonment  and  other  powers  of  tbe 
court  over  them  in  peraon. 

In  many  of  the  States  of  tbe  TTni<nt,  where  tbe 
equity  powers  of  the  courts  have  been  aided  by 
statutes  to  getridof  the  difficulty  of  compelling 
parties  in  person  to  execute  conveyances,  the 
court  has  been  authorized  to  appoint  a  commif:. 
sioner,  who  should  execute  the  conveyances  in 
the  names  of  the  parties.  In  other  cases,  the 
statute  has  declared  that  such  a  decree  itself 
shall  operate  as  a  convevance  of  the  title. 

At  the  time  that  the  decree  was  reDdere«3  in 
the  Superior  Court  of  Cook  County,  which  -we 
are  considering,  we  are  not  aware  that  any  slat, 
ute  existed  which  gave  such  eSect  to  the  decr^« 
of  the  chancery  court  in  partition.  We  flixl  in 
the  Revised  Statutes  to  which  we  have  alliKlctf 
section  2&,  on  partition,  that  in  the  year  1861 ,  tci| 
years  after  thisdecree  was  passed,  it  was  enact  ec 
that  insuitsforthepartitionof  real  estate,  wteth 
er  by  bill  In  chancery  or  by  petition,  the  cour 
may  investigate  the  question  of  confiictinv  f-y 
controverted  titles  and  remove  clouds  on  ttxi 
title  of  any  of  the  premises  sought  to  be  p«rtj 
tioned,  and  invest  titles  by  their  decrees  is  thi 
parties  to  whom  the  premises  are  allotted,  -^vith 
out  the  forms  of  conveyance  of  "  infantn,  m, 
known  heirs,  and  other  parties  to  the  suit 
Other  powers  are  also  conferred  on  the  courts  i 

In  the  case  of  iraafoy  v.  jDou-kwi  3  Bcb  4 
Let,  867,  Lord  Bedesdale  says:  "Partition  t 
law  and  in  equity  are  different  things.  Tfc 
first  operates  by  a  Judgment  of  a  court  of  !«■«■ 
and  delivering  up  posaession  in  pursuance  of  i 
which  concluaes  all  tbe  parties  to  it.  Pax-tt^ri 
is  equity  proceeds  upon  conveyancea^  to  b«  e: 
,  ,  1««  D.  1 
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«shI  bf  the  pirtiM,  and  if  the  pArtfes  be  not 
amfiitiit  ID  execute  the  comtytatcea,  the  par- 
tial oMsot  be  cflectiuUT  had." 

lad  b  Ui  work  on  Pteadlnss  hi  Cboocery, 
kt  (fm  ttH  dear  Ratement  of  the  natuie  of 
Ar  rq^  JnriidkticMi  hi  partition: 

-b  the  taae  of  the  panitloD  of  an  estate,  if 

"     ^itrein  any  degree  cotn- 

»  which  Imve  occurred  tn 
.  „  _  _ .  . .  -jinon  law  have  led  to  ap- 
■  toeoortaof  eqoitT  for  partition, which 
■T  fsKted  bf  tint  ucertaiuing  the  right  of  the 
wratlpmooM  iolercBled,  and  then  tesulng  a 
■— MiMi  to  make  thepartilion  required,  and 
^m  Ihc  leturn  of  the  commiMioa  and  conflr- 
«tfK«  of  that  return  by  the  court,  the  portilioa 
a  baUr  conplcteit  by  mutual  conveyances  of 
Or  Jhioeot  made  to  the  several  parties.  But 
i  ttr  iV"^  ^  "<f  of  ^"  parlici,  or  other  dr- 
'^■Uatr^  pieTent  «ucb  uiutiul  conveyances, 
'if  dtme  can  only  extend  to  malie  p^itlon, 
im  pataatm,uiA  order  enjoyment  occording- 
h  DCl^Mtual  convoyanci-scan  beroadc. 

II  'ke  defrft  arine  from  infancy,  the  infant 
•31  tmn  a  day  to  show  cause  againfit  the  do- 
»■  Act  aoaining  twenty -one;  and  if  no  cause 
Ir  Aowa,  or  if  the  cause  Bhown  should  not  be 
dwid.  the  decree  may  then  be  extended  to 
^■1(1  ■ntnal  oaave7aace&  If  a  contingent 
VBMte,  not  capable  of  being  barred  or  de- 
■Nfad.  iteold  hare  been  timued  to  a  perwn 
■a  n  bring,  the  conTCTance  must  to  delayed 
■■■  Nch  ventn  tbtH  come  into  being,  or  un- 
'  At  eoaAgcncT  atiall  be  detenulned.  In  either 
tfvUekcMMaiimplemeDlalbillwmbe  nec- 
^■T  10  carry  the  decree  into  execution." 
■tf  n.  Jmrn-ed.,  ISO-.aee,  Att]i-(ha.t.  Ham- 
Aa.  1  Xadd.,  »4;  Oarbcright  r.  A/ttwy,  2 
la..  a».  flun.  Eq.  Jur.,  sees.  652,  eS8. 

Ir  Idima,  ia  bis  ^mirable  condenaatioa  of 
ar<«^  jBiiadictioD,  Mya:  "  The  conflrma- 
te  itf  Ike  iiaiiiiilMiiiiiii'ii  report)  does  not, 
^  te  H*fl'— "'  on  a  writ  <n  partition,  op- 
^■•a  Meactital  owitenhlpof  Uieland,  so  as 

*  *NK  the  parties  of  their  IndlTidual  aharca 
■^  wiaatji  them  with  correapooding  estates 
"hwiHIMCtive  aOoUueota,  iNit  it  requires  to 
*^TfaisJ  by  raoTeyaoces;  and  the  next  step, 
^>*i«i.  tfler  eonflrmatjon  of  the  return.  Is  a 
■Mitatf  tiK  plalDUgs  and  defendants  do  re- 
wo^yeoarejlo  each  other  Ihdr  respective 
*^  «ad  dcUrer  np  the  deeds  relating  there- 

*  Md  Om  in  ibe  meantime,  the  allotted  por- 
^  ^B  lesnecilrely  be  held  In  severalty." 

_'«■  ta  preeinely  what  was  done  la  this  case, 
"■^K  th«  pD  day  in  coon  was  riven  to  the 
^  •Wtaa  at  Charies  D,  Flagtor.  nor  any 
^^^raBTcraaoei  t^  them  or  t>y  theother 

^W  fccne,  tberafon,  did  no  more  than  to 
^  k*rirt<M  and  alloOnmt  of  the  land,  and 
■•**«i  apon  the  actual  ownership  or  upon 
^~*i(  Ike  pwtiea,  and  did  not  even  con- 
■     '  "  "     i^rioo  in  aewalty. 

I,  look  to  the  cmveyancea, 

■adr  three  daya  after  this  decree 

I.  for  aa7  Badtaifaa  of  Cbarlea  D. 

'       -  ■  ■    e  for  life  in  the 

I  mother,  if  any 


must  be  held  biiuling  on  Charles  Ftaglor  by  rea- 
son of  that  consent  It  is  ceriaiidy  true  that  on 
the  face  of  the  proceediiu.  as  eridmced  by  the 
bill  of  Eliza  Qanett  and  the  two  Crows  and 
tbe  answer  of  Charles  and  Letlda  Flaglor,  the 
partition  waa  one  previouHly  agreed  on  l^  all 
these  parties,  and  the  bill  itself  gives  a  schedule 
of  the  different  parcels  of  the  property  to  be  sllot- 
led  by  the  decree  to  each  of  tbe  three  interests 
concerned  in  It.    The  bill  also  sets  forth,  very 

alicitly,  the  interest  of  Charles  D.  Flaglor  as 
]g  a  life  estate,  with  remainder  in  fee  to  his 
chi]£en,  two  of  whom  were  then  olive. 

To  this  bill  an  answer  on  behalf  of  Frederick 
T.  Flaglor,  Letitia  Flaglor  and  Charles  D.  Flag- 
filed  by  their  solidtorB,  Arnold  aiM 


Waiving  at  present  the  question  on  which 
there  is  much  conflicting  testimooy,  whether 
Charles  D.  Flaglor  authorized  these  attomeya 
to  assent  for  him  to  that  construction  of  his  m- 
tereai  in  the  property,  we  remark  that  tbe  de- 
cree itself  was  incomplete  and  did  not  puipoit 
to  transfer  the  title  between  parties,  nor  d«l  it  [603] 
order  ordlrect  that  such  conveyance  should  be 
made  in  accordance  with  its  provisions.  This 
decree,  however,  was  entered  of  record  on  May 
36,  1851,  and  deedji  were  made  inUrpartet  on 
May  38.  These  deeds  do  not  refer  to  the  decree 
in  any  manner,  nor  do  the  deeds  of  the  other 
parties  to  Letitia  and  Charles  Flaglor  profeea 
to  dcecribe  their  InlereBts  in  the  property;  and 
the  deed  as  found  in  the  record  from  tbe  Crows 
is  to  Charles  Flaglor  alone,  and  none  of  the 
deeds  mention  the  chUdren  of  Charles  Flaglor. 

The  agreement  of  the  same  date  was  executed 
by  all  ine  parties  to  thepartition,  except  the 
children  of  Charles  D.  Flaglor,  and  seems  to 
have  two  purposes,  explanatory  of  the  deeds  of 


conveyance  uiade 
of  tbme  purposes' 
of  the  debts  of  tt 


e  same  time.    The  fltat 


_   .._   __ of  Aujtustus  OMTett 

which  should  be  charged  upon  tne  interest  of 
each  of  the  parties,  and  the  second  to  make 
some  explanation  of  the  relations  to  tbe  estate 

'  Charles  D.  Flaslor  and  his  children, 
liie  purpose  of  the  provtdoa  on  this  latter 
subject  was  to  have  Letitia  and  Charles  D.  Flag* 
lor  and  Frederick  "  To  save  and  beep  harmless 
the  shares  and  portions  of  tbe  estate  allotted  to 
Eliza  Garrett,  Jamea  Crow  and  Thomas  G. 
Crow  from  all  claim  or  claims  which  any  child 
or  children  of  Charles  D.  Flaglor  may  have  or 
become  entitled  to  imder  the  said  wilt 'or  decree 
of  any  court  now  made  or  hereaftertobcmade." 
There  ia  also  a  prcviuus  reference  In  said  in- 
strument to  the  ietereNls  of  the  children  and 
descendants  of  Charlcn  1).  Flaglor  which,  under 
said  will,  such  children  or  drxcendants  may 
have  or  at  any  time  be  entitled  to 

This  court  agrees  with  counnel  for  appellee 
tbal  there  Is  nothing  in  these  deeds  orlhlH  co- 
temporary  agreement  by  which  Charles  Flag- 
lor agrees  or  binds  himself  or  consents  that  hu 
Interest  tn  tbe  property  is  a  life  estate.  The 
deeds  of  conveyance  ate  absolutely  silent  on 
tbe  subject  and  do  not  mention  tbe  children  at 
261 
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an,  bat  ooavej  Uie  estate  to  LetitU  and  Charles 
Flsglor.  The  explauali^Ty  agreement  vsa  evi- 
deouf  intended  to  refer  tlusqiie«tioalo  the  true 
comtruction  of  the  will,  menlioaiog  the  rights 
of  the  children  lobe  such  as  Iheynraj  have  un- 
der that  wiU  and  guaranniog  Eliza  Garrett  and 
the  Crows  agahist  the  eiletTt  of  Euch  constmc- 
1694]  aoQ  of  it  aa  would  make  hU  interesi  '" 
tale,  with  remainder  to  his  childrea. 

Aanuning,  llien,  that  Iliese  couTej-ances  infer 
parteM  vere  made  as  a  part  of  the  partition  pro- 
ceedings, they  fail  lo  carry  into  effect  that  part 
of  them  which  declares,  as  between  Charlos  D. 
Flaglorand  his  children,  that  his  estate  nag  an 
eatale  for  life.  It  waa  undoubtedly  in  this  view 
of  the  mibjeet  dial,  after  the  death  of  Charles 
Flaglor  and  his  mother,  the  advisers  of  Eli/a- 
betb  Flaelor,  the  only  Burvi  vine  child  of  Charles, 
caiu»i  IOC  commencement  oftbe  suit  in  chan- 
cer)', in  her  name,  of  which  the  present  crosa- 
bilf  has  become  a  part. 

TfaiD  bill  of  Elizabeth,  upon  its  face,  recites 
the  proceedings  in  the  original  partition  anil 
and  the  cotemporary  conveyances  and  agree- 
ment and  the  death  of  Letitla  and  Cmirles 
Flaglor  and  one  child  of  Charles  Flaglor,  and 
considering  the  imperfection  and  insifflciency 
of  all  these  proceedinsalo  vest  In  the  complain- 
ant, the  surviving  child  of  Charles  Flaglor,  the 
title  to  the  real  estate  allotted  to  him  and  bis 
mother  in  the  decree,  it  demands  of  alt  the  oth- 
er parties  to  make  such  conveyance  as  will  jjer- 
fcct  her  title,  and  It  prays  for  an  accoimt  of 
reola  and  profits  from  those  who  have  had  the 
property  In  posse-ssion.  To  this  bill  Catharine 
Reid,  now  Catharine  Parporl,  was  made  a  de- 
fendant under  allegations  setting  out  the  mort- 
gage on  which  the  present  decree  was  rendered, 
and  alleging  it  to  be  a  cloudonthctitlc  of  com- 
plainant, Elizabelb,  and  praying  that  it  be  held 
to  be  uo  lien  on  the  property. 

Much  of  the  argument  of  counsel  in  this  case 
and  the  testimony  on  which  the  caae  was  heard 
In  the  court  below,  has  relation,  on  both  sides, 
to  the  question,  whether  Charles  D.  Flaglorau- 
thorizea  his  attorneys  to  give  tbc  consent  to  the 
limitation  of  his  estate  which  Is  foimd  in  his 
answer  to  the  original  partition  suit. 

It  is  not  to  be  denioa  that  the  testimony  on 
this  subject  la  conflicting,  as  were  also  his  dec- 
larations and  actions  atxiut  the  time  ot  the  ren- 
dition of  that  decree.  We  do  not  deem  it  mate- 
rial to  the  case  before  us  to  decide  this  ques- 
tion, because,  as  neither  the  decree  itself,  nor 
the  deeds  made  three  daysafler,  nor  the  article 
of  agreement  assented  to  by  the  panics  at  the 
same  time,  made  any  actual  transfer  of  title  dif- 
ferent from  that  which  resulted  from  the  will  of 


have,  if  he  ever  consented,  would  be  to  have  es- 
topped him,  or  some  one  claiming  under  him, 
from  contesting  the  force  of  the  decree. 

In  this  view  of  the  subject,  it  is  important  to 
recur  to  what  took  place  very  soon  after  this  de- 
cree was  rendered.  --Ab  soon  as  Charles  Flaglor 
became  aware  of  the  construction  which  was 
put  upon  the  decree  as  regards  his  estate  In  the 
property,  he  filed  his  bill  of  review,  on  the  16th 
day  of  April,  1858,  in  the  proper  court,  lo  set 
aside  and  correct  it,  so  far  as  It  concerned  that 
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matter.  To  this  tall  his  moUier  and  father  and  * 
Iwo  children  were  made  defendants.  A  decree 
was  rendered  on  the  lltb  day  of  April,  I8M,  in 
which  the  former  decree  in  thai  respect  waiie- 
versed,  and  the  ODt-  sixth  allotted  to  the  Flag- 
lors  was  declared  to  be  vested  in  Lelitia  Flagkir, 
for  and  during  the  Icnu  of  her  natural  life,  with 
remainder  in  Tee  to  Charles  if  he  survived  mid 
I  Lctitia.  This  decree  remained  in  full  force  un- 
lil  after  the  death  of  both  I,etitia  Flaglor  and 
Charles  Flaglor,  when,  in  April,  1866,  awriicif 
error  was  sued  out  from  the  Supreme  Court  of 
lUinoU  in  the  name  of  Elizabeth  Flaglor,  by 
James  Liuk.  her  next  friend,  on  which  the  de- 
cree on  the  bill  of  review  was  reversed,  on  the 
sole  ground  that  the  original  decree  of  paitilion 
was  hycon-sent  and  that  such  consent  cjredall 

It  will  be  observed  that  the  decree  on  theliiU 
of  review  remained  in  force  for  over  12  years, 
that  durin);  two  vears  of  that  time  Charles 
Flaglor  had  come  iulo  the  Feiam  ot  the  fee  sim. 

Sic  estate,  wliich  both  that  decree  and  the  will 
eclarcd  to  be  in  him,  and  that  it  was  during 
this  period  that  the  mortgage  was  made  bv  him 
on  which  the  decree  we  me  now  conaidermg  is 
founded. 

Very  sbortljr  after  this  reversal  in  the  Supreme 
Court,  the  on^nal  bill  in  the  present  case  waa 
filed  by  Elizabeth  Fls^lnr,  which  was  prose- 
cuted in  her  name  untilAugust,  186T,ivbeD  sUe 
died,  leaving  a  will  by  which  she  devised  all  her 

Eroperty  to  her  mother,  Lucy  C.  Flaglor,  now 
iicy  Flaglor  Oay.oi^c  of  the  present  appellants. 
Early  in  1672  the  suit  was  revived  in  the  name 
of  Lucy  Flaglor,  end  by  amended  Ijills  in  her 
name  and  by  the  cross-bill  of  Catharine  Parpait, 
formerly  Catharine  Reid,  the  issues  in  r^ard  to 
the  controversy  now  before  us  were  finally 

No  person  now  interested  in  this  controrersy 
obtained  any  Interest  whatever  in  thia  proper- 
ty by  any  purchase  or  by  any  tranaactioD  by 
which  they  parted  with  money  or  other  valua- 
ble consideration  until  the  purchaae  by  Arthur 
W.  Windett  fromLucy  Flaglorafler  her  bill  of 
revivor  had  been  filed,  and  no  one  else  but  him 
and  tbe  Connecticut  Mutual  Life  Insurance 
Company,  another  one  of  the  appellants,  bave 
ever  ported  with,anytblng  of  value  on  the  faith 
of  any  of  the  transactions  previously  recited  .ex- 
cept it  be  Frederick  T.  Flaglor,  who  loaned  his 
BOD  Charles  themoney  on  the  mortgage  now  in 
question. 

It  Is  impossible  to  see  how  the  doctrine  of  the 
estoppel  can  operate  in  favor  of  any  of  theae  ap- 
pellants. Such  interest  as  Elizaoettt  PIskIoi 
and  Lucy  Flaglor.  her  mother,  had  or  acqiurec 
was  by  inheritance  or  devise.  Neither  ofthen 
ever  paid  a  dollar  or  parted  with  anytliing  o' 
value,  or  did  anything  to  their  detriment  by  rea 
son  of  any  act  or  deed  of  Charles  D.  Plaslor 
nor  by  reason  of  the  original  decree  of  partitioi 
and  the  deeds  made  under  it.  The  one  xraa  hi 
child  and  took  under  bis  riKbta;  the  other  wa 
bis  wife  and  the  mother  of  his  child,  and  too 
underher  will.  WindM  is,  therefore,  the  fin 
pcrsonwhocanpretend  to  have  parted  with  as 
consideration  for  the  title  which  he  assena  1 
this  property.and  the  Insuiance  Com  [Mny  ho)< 
under  mm.  But  boUi  these  parties  became  pu 
chaaers  and  actjuired  their  Interests  duriog  tt 
pendency  of  thia  suit,  and  were  bound  to  Eno 
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A«  iber  imnl^nl  (abject  to  Ita  result  The 
iiiwimiiif  tlte mortgage  whkh  they  dowcod- 
tai  wm  Rcitod  in  the  original  bill  bj  Elizabeth 
Fkdor.  and  in  the  bills  of  reviTor  and  supple- 
■caty  \mBa  filed  by  Luc^  Flaglor,  and  CaUia- 
Ru  Parpart  wa*  a  party  to  all  those  bills,  and 
ha  rixU  u>  a  panmount  lien  was  referred  to 
Md  the  «ss  made  a  party  in  regard  to  it  in  them 
iL 

h  0  uix«d  in  favor  of  the  appellantg  that  a  de- 
ov  frv  tv/t/etto,  by  a  default  on  tbe  publication 
at  soacr.  ws*  maae  against  Catharine  Parpart, 
^iduiag  berdoim  inTolid.  and  that  very  soon 
•fWr  Uiis  and  befon  that  default  was  set  aside, 
Vadra  rccdfed  his  deed  from  Lucy  Flaglor. 
fc(>rirauously  uri^  that  this  fad  cod f era  up- 
■c  Li.  the  cboncter  of  an  innocent  purchaser 
It  tilop.  and  removes  him  from  the  category 
•i  t  pair bmKX  pendente  lile.  But  this  argument 

TV  •ittrvt  pro  confeato,  taken  without  anv 
tr£»l  wrTKe  oa  Farport.  could,  within  a  peil- 
a:Cvd  by  tbe  taws  of  niioois,  be  set  aside  jp- 

_  .  _ -mceand  motion  to  that  effect;  and 

e  in  this  instance.and  she  was  per- 
le  inand  file  heranswerandcrr'v 


an  iaaocent  pnichwer,  e 
■J  and  caanwW  in  Uiat  a 


St.  Wbidctt  was  bound  to  know,  when  he 
jiiifcaii  I  tbe  iDconclusive  character  of  the  de- 
aa>  /r*  rvttfcmo  on  which  be  now  relies,  and 
n«  a  «aa  not  in  hia  power  and  that  of  Lucy 
rk^jT  to  defeat  the  right  which  the  law  gave 
B  &  tia^^  defendant  and  render  it  of  no  avail 
^  tbfa  VMrfer  of  title.  In  addition  to  this,  it 
D  any  light,  to  regard  Mr.  Win- 
--  -uchMer,  since  he  was  the 

jrin  thatsoltofElliabetb 

g  bor  Ufetlnte,  and  of  Lucy  Flog- 
hv  atkYwarda,  and  so  remains  to  tbe  pt«aent 
te^  b  ia  alao  in  evidence  that  he  was  well 
Hwc  of  Ibe  eziateDce  of  tbe  mortgage  and  ita 
y^i^m  br  OathaiiDe,  and  at  one  time  had 
v^iaed  k  Aoold  be  Mid.  and  at  another  time 
M  MMnd  into  negooatloiia  tor  Its  purchase, 
iC  </  wbkb  wn  prior  lo  the  dale  of  the  deed 
fc9«  L«cy  na^or  under  which  he  now  aoaerta 

TW Owim  ih  III  Hatnol life InEuronce Com- 

C^to  •cqi^red  ita  interest  pendente  lilt, 
■OMcM  oriaea  under  a  mortgage  given  by 
W)a«a  lo  aecw  tbe  loon  of  money,  and  it  ap- 
W*  hy  Iba  noon)  that  Id  addition  to  this  tnort- 
PT  ^acy  took  other  security.  In  consequence 
4  ^  anmlalii  ronlttion  of  the  title.  They 
a^  akn  lb«  •ecoiity  of  Mr.  Windett'a  peisonu 
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the  Uti  gallon  before 
o  tbe  protection  of  on  lono- 
wtliwut  Dotk«,  Is  the  appellee, 
nffan.  The  mongace  which  she 
>  waa  given  ta>  PtwSerick  Flavor  by  bis 
■i,  tar  wtaleb  tbe  father  gave  full  value 
w  wbca  dwrtea  Mood  seised  of  the  es- 
'  Ornate  to  tbe  property  in  conirover- 
e  of  Infomiatlon 
Under  ihe  will 
a  Oanctt.  tbe  title  of  Charles  was 
amadebetween 


la  th«  decree  ol 


weenpor- 
in  ana  the 


Kofpnitttlon .._. 

t.  h  woa  clear.    The  de- 
JB«MT  tUng  wtaldi  cast  any  ibadow 
■  ^m  ttii,  ted,  nim  bDl  <a  review  . 
m^  to  tbM  nopect,  and  tbeUtkof  Cbirlee 
'MOntt 


--  „  intak- 

ing  the  mortgwc  on  tbe  property  which  he  did 
from  his  son  Charles,  in  the  faith  that  he  was 
secured  by  a  good  tiUe,  is  much  stronger  tbaa 
that  of  Mr.  ^Vindett  and  the  Insurance  Compa- 
ny, purclmsiiig  durine  the  existence  of  the  liti- 
gation which  pointed  out  clearly  the  defect  in 
Uieir  title. 

Without  deciding  whether  Charles  FUglor 
ever  gave  his  consent  to  the  original  decree,  we 
remark,  in  the  first  place,  as  we  have  said  be- 
fore, that  tliat  decree  did  not  propria  rigort 
transfer  title  from  or  to  anyone.  In  that  suit, 
aa  between  Charles  D.  Flagler  and  bis  children, 
there  were  no  adversary  proceedings,  and  such 
decree  as  was  bad  being  dependent  upon  con- 
sent, did  not  operate  as  a  Judicial  decision  bv  the 
court  of  tlie  nghis  of  Charles  and  his  children. 
There  was,  therefore,  neither  a  lud^ent  of  the 
court  nor  any  valuable  consideration  passing 
from  thechildrento  Charles  to  bind  him  to  such 
consent,  beyond  that  of  an  ordinary,  gratuitous 

Siromise,  which  may  be  retracted  before  it  Is  per- 
□nned.  The  deeds  and  the  agreement  Tiu^e 
throe  days  after  tbe  decree  show  that  if,  at  any 
time,  Charles  Flaglor  had  given  bla  temporary 
consent  to  tbe  decree,  he  hod  determined  so  far 
to  retract  as  to  keep  the  matter  in  his  own  power, 
and  the  bill  of  review  and  the  decree  wbjcb  he 
obtained  upon  that  review,  and  all  his  subee- 

Suent  conduct  in  regard  to  tbe  property,  left  no 
oubt  In  Ibe  TQlnds  of  anyone  that  ne  had  deter- 
mined to  assert  his  full  right  of  ownerahlp  in  fee 
timple  under  tbe  will. 

It  Is  In  the  face  of  all  these  circumstances  that, 
many  years  after  her  father's  death  and  many 
years  after  the  execution  of  the  mortgage  In  this 
suit,  proceedings  were  commenced  in  the  name 
of  Elizabeth  F&glor,  then  a  child,  to  secure  tbe 
benefit  which  her  advisers  supposed  the  original 
decree  of  partliion  conferred  on  her. 

Under  all  tbo  circumstances  of  this  cose,  the  ISVBJ 
diligence  with  which  Charles  D.  Flaglor  repu- 
dlaUd  tbo  supposed  consent  and  hod  it  ect  aode 
by  a  regular  tnll  of  review;  the  long  period  of 
twelve  or  fifteen  years  In  which  the  matter  was 
permitted  to  lie  In  that  condition ;  the  fact  that 
tbe  daughter  and  her  mother  are  all  volunteers, 
and  that  Wlndett  is  a  purchaxer  with  notice  of 
the  litigation  and  taking  port  in  it  oh  an  attor- 
ney in  the  case,  and  tlie  Insurance  Company 
holding  their  interest  also  with  full  notice  of  the 
facts,  we  think  It  would  be  inequitable  to  make 
a  decree  now  to  do  what  was  left  undone  In  a 
former  decree,  and  which  seems  to  have  been  so 
left  by  theinttintionoftbepartleatolt.  Wecan- 
uot  better  express  ourselves  than  in  the  follow- 
ing language  from  the  oj^ion  of  the  court  in 
tbe  case  before  referred  to: 

'■  We  do  not  regard  that  it  militates  with  the 
doctrine  of  the  conclusive  effect  of  what  Is  ret 
jvdieata,  that  where  there  Is  an  incomplete  de- 
cree, and  it  is  ineffective  for  want  of  the  pro- 
vision of  any  means  for  itsexecution,  ondonap 
plication  Is  made  to  a  coiurt  of  equity  lo  suppfv 
tbe  Imperfection,  so  as  to  render  the  decree  ef- 
fective, then  It  la  admissible  to  \oo'k.  at  the  nal 
nature  and  character  of  tbe  decree  at  It  may  ap- 
Dear  in  the  light  of  surroimdlng  drcumstonces, 
I  tor  the  purpose  of  determiniBg  whether  there 


SUFBBMB   CODRT  OF   THE   UkITKD   StATXB. 


Oct.  Tkbm, 


la  such  an  equitable  ennmd  for  action  as  will 


It  as  ft  ically  and  In  essence  is,  honeyer  it  maf 
seem.  In  outward  semblance  this  partition  de- 
cree is  a  decision  of  court  upon  the  relative  rights 
of  Charles  D.  Flaglor  ana  hla  children  under 
the  will  of  Garrett.  In  eBsentlaJ  character  it  is 
but  the  ludicfally  recorded  supposed  agreement 
of  JTagfor.  And  upon  an  appeal  U)  equity  by 
original  bill  to  lend  its  aaaistaiice  for  caning 
it  into  executian  t)ecaii8e  of  an  omiaslon  In  the 
decree  in  proridlng  any  means  of  its  execution, 
it  would  seem  raasonaDle  that  the  same  rule  of 
the  court's  action  should  obtain  as  In  case  of  any 
solemn  ^reement  under  seal;  and  where  there 
are  manliest  the  elements  of  injustice,  mistake, 
surprise,  misapprehension,  and  want  <^  eontid- 
aration,  to  remain  passive."  Wadliam*  v.  Gay, 
78  lU.,  414. 

The  deeru  of  the  Oireail  Court  mvt  be  af- 
firmed; and  it  i»  to  ordered. 
True  copy.   Test: 

Jamee  H.  HcKetmej-,  Clerk,  Snp.  Oourt,  D.  8. 


IDNTTBD  STATES,  Fff.  in  Brr., 

V. 

PATRICK  DENTIR  M  al. 

(Bee  B.  C  IS  Otto,  GaB,S3T.) 

Ditburting  ^ffleer,  wA«n  dwrgetMe  vitk  intereit. 

■WliereanofBocrottbe  Qovtnmmeot  has  money 
oommittad  to  lili  ohargs,  with  tbe  duty  of  dlBbun- 
Inf  It  aa  mniliQd,  be  cannot  be  diBised  wltli  luter- 
ertuntUttb  shown  tliat  be  haa  converted  It  to  bis 
own  UM  or  failed  to  pv  when  ocoaslon  raquired,  or 
to  tcBoafer  or  pay  to  t£e  Oovenuneot  on  somelaw- 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Sftmnel   F.  PUlllpa,  Solieilor-Gen., 
for  plaintiff  in  error. 
Mr.  B.  F.  Butler,  tor  defendants  In  error. 

Mr.  Jtutiee  Miller  delivered  the  opinion  of 
the  court: 

The  United  States  recovered  a  jud^ent  In 
the  Circuit  Court  for  the  District  of  Msssachu- 
setts  against  Denvir,  on  his  bond,  given  assure- 
ty  for  the  faithful  performance  by  David  P. 


defense  by  Denvir  bdng  made,  judgment  was 
rendered  for  the  sum  of  money  found  to  be  In 
tbehanda  of  the  paymaster,  with  interest  from 


the  service  of  the  original  writ  in  this  suit,  in 
Uareh,  1B75.  The  United  States  asserted  a 
ri^t  to  interest  from  the  date  of  the  lant  re- 
ceipt of  money  by  the  paymaster,  namely:  Au- 
gust, 1885,  and  excepted  because  the  court  over- 
ruled this  proposmon. 

No  evidence  was  given  of  any  demand  on  the 
paymaster,  or  any  refusal  to  pay  or  trauaf er  the 

■Head  note  by  Mr.  JutUu  Mfjn. 
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fund  in  his  hands,  or  to  comply  with  any  law- 
ful order  on  the  subject. 

Though  the  condition  of  the  bond  is  not  ex- 
actly the  same  as  in  the  case  of  U.  8.  v.  Curtis, 
100  U.  8.,  119  [XXV.,  671J,  the  principle  of 
that  case  must  control  this. 

That  principle  is,  that  where  an  ofBeerof  the 
Government  has  money  committed  to  his 
charge,  with  the  duty  of  aisbursing  or  paying  it 
out  as  occasion  may  arise,  he  cannot  be  chnrgtd 
with  interest  on  such  money  until  it  is  shown 
that  he  has  failed  to  pay  when  such  occasion 
required  him  to  do  so,  or  has  failed  to  account 
when  required  by  the  Oovemment,  or  to  pay 
over  or  transfer  the  money  on  some  lavntu 

liie  mere  proof  that  the  money  was  received    [1 
by  him,  raises  no  obli^tion  to  pay  interest  in 
the  absence  of  some  evidence  of  conversion,  or 
some  refusal  to  respond  to  a  lawful  require- 

The  obvious  reason  for  this  la,  that  the  Qov- 


ing  officers,  that  it  may  remain  there  until 
needed  for  use  in  the  line  of  that  olScer's  duty; 
and  until  that  duty  requires  such  pavment,  ora 
return  of  the  monev  to  the  proper  dep&rttnent 
of  the  Government,  ne  Is  in  no  default,  and  can- 
not be  required  to  pay  iuterest. 

Tht  judgment  of  &e  Circtiit  Court  it  affirmeiL 

True  copy.  Test : 

James  H.  MoKenney,  OerkiSup.  Court,  C  B. 


UNITED  STATES,  Plff.  in  Brr., 

JOHN  A.  KNOWLES  bt  au 

(SeeB.  C  16  Otta,  SK.i 

Inlerat  chargeable  to  officer. 

bia  suit  on  the  bond  of  a  mllltan  store] 

Uiearmy,  where  tbe  amount  lound  due  b 

ence  to  pR^ierty  as  wen  as  money,  where  no  de- 
mand liad  been  made  until  the  aernoe  of  tbe  wilt, 
IntereM  oan  only  be  allowed  from  that  date. 

nHo.  103.] 
Argued  Sot.  iS,  18SS.      Bedded  Jan.  8.  18SS. 

F  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Haasachueetta. 
Mr.  Skmnel  F.  PUUipB,  BoUntar-O^n 
for  plaintiff  in  error. 
Mr.  John  A.  3A>r^,  for  defendants  in  error. 

Mr.  JuitUe  Miller  delivered  the  opinion  of 

This  case  differs  from  the  preceding  case  of 
U.  8.  V.  Denvir  [onto,  3e4].  only  in  the  circnm- 
Etance  that  it  is  a  suit  on  the  bond  of  a  military 
storekeeper  in  the  army,  and  the  amount  found 
due  had  reference  lo  property  as  well  as  monev 

The  same  question  as  to  interest  waa  rai&«^ 
and  the  court,  on  Ihe  ground  that  no  demaad 
was  made  until  the  service  of  the  writ,  only  al 
lowed  interest  from  that  dale. 

Though,  in  the  case  of  personal  property  and 
Indeed,  of  money  so  held,  proof  oi  a  coaversioi 
might  Justify  interest  from  the  date  of  such  con 
version,  there  Is  no  evidence  in  this  case  of  sue] 
convBisioa  ot  ot  an  earlier  demand  Uuta  tha 

io«  r.  a 


Prat  v.  United  Statk9.    Pattkrbok  v.  Lt^de.      B94, 5*5;  SlO-flSI 


It  bj  aerrkx  of  the  writ,  and  the  jvdgmtnt 
ej,  Oark,  Sup.  Court.  U.  8. 


FRANCIS  E.  PRAT,  Appt., 
rNITED  STATES. 

See  &  Q,  IS  0(ta,  m.  nU 
i^  ef  leeigAer  and  mtiuuTW. 


AFPEAI.  froni  the  Conit  of  Claims. 
TW  cue  U  suied  br  the  court 
Mr.  ^hmmmm  H.  Talbot,  for  appdknt. 
Jfr-  ITm.  a.  Mmut,  Ami.  AUy-Om.,  for 


r  dcUrered  the  opinion  of 

„  jothe  finding  of  bctB  in  this  cue, 
K  lecriTod.  on  tfie  flm  day  of  Harcb, 
1-VT  •  witeicn  fnatramenl,  apptdnting  him  oe- 
■—  laf  wofteT  and  measurer,  with  a  compen- 
itirm  ftxed  attS.OOOperaanumuAnt^inji&^erf. 
Bf  hdd  tbe  phce  and  performed  the  duties  of 

Ibop,  xatdtx  t&t  appointment,  onli]  Novem- 
>r-».I«7. 

A  hitbcs'  finding  la  ihla: 

F'jr  ««tih  iDaDih  during  ttie  period  of  said 
ivrtr*  Ike  Halmuit  irt*  paid  bis  compeuMtion 
T««  NB*  male  nut  In  the  foUowinB  form: 

r  •   VmUti  Staltt,  Dr.  le  F.  E.  Prtijl.  o«a- 

■  .«#  iw^pfcw  (•/  U^  nuftnw  for  the  Port  of 

Fv  nj  •orkn  ai  occaskmal  weiglter  of  the 
'"  ~  — incluBiTc. 


*  excepted,  i 


t  Dwath.  at  two  thousand 


EarkbiD* 


to  this  view,  if  claimant  bad  aBseited  it  during 
the  early  time  of  his  service,  it  ia  clear  that,  bj 
the  form  of  the  bill  forserviceafOreach  month, 
he  expressed  bis  own  uudersl&nding  of  tlw  con- 
tract to  be  the  same  as  ihat  with  tEe  collector 
who  employed  and  paid  him.  He  mokes  out 
in  his  own  name,  "  for  (bis)  my  Berricea  aa  oc- 
casional weigber"  "for  one  mouth,  Stmdaya 
excepted,"  hu  bUI,  with  the  sum  fijrod  on  tliat 
bads,  and  accepts  and  signs  a  receipt  for  it;  and 
this  fac  docs  every  month  for  ten  years. 

He  cannot  t)e  permitted  now  to  say,  after  Ite 

is  out  of  (hat  employment,  that  Ms  contract 

was  for  $2,000  a  year  as  an  atwolute  salary. 

If  this  was  the  case  of  a  person  employed  by 

bank,  a  raihYiad  company,  or  in  any  large 

islness  requlrin ».  .  --    ...  j  . 

the  case  would  a> 


-m-,  Samsv.  Child,  12  Wall.  341  [TO  U.  L., 
XX.,  8621;  Same  v.  JutHee.  14  Id.,  SSfi  [81  U. 
8.,  XX.,  7S8];  Jfown  V.  U.  8.,  17  Id.,  76  [84 

V.  8.,  XXI.,  oaei. 

Thtjudgn^t^  the  Court  cfCiaim»,di»mit»- 


James  H.  HoKenDe;,  CSerii,  Bnp.  Oonrt,  tJ.  S 


JAHE8  PA'lTSRSON.  for  tbe  T7m  of  Thom- 
as J.  Browbb,  Ptff.  in  Sir,, 

C0RNEUU8  LTNDB,  Jr. 

(See  S.  C,  M  Otto.  siB-fiSi.) 

Action  bg  enditor  of  a  eorporaOon,  agaitttt 

tioeihold«T*. 

L  Aoredltorof  awrpontioii.fonnedandonMt- 
lied  under  the  seneral  lain  of  Oreyoii.  Id  relaooD 
Id  tbe  tonnatloo  of  privMe  ooniomtlone,  cannot 
nftnfjin  ui  aodoD  at  Isw  BgalDst  ■  RooUioMer  to 

^ver,  out  of  an  unpaid  bUance  of  eubsorlptlon 

K  ci^>ltnl  stock,  tlie  detit  due  (o  talm  from  Uie 


out  was  for  the  sum  due 

d  in  It,  after  daiucting  the 

■wfaf.  aad  to  emcb  was  subjained  a  receipt, 

m^r<  tn  the  Haimant.  in  tlie  following  form: 

■n/iiiii  paytDMii  for  the  above  services, 

9 •■! Collector  of  Customs  for  the 

rw«f  Pwiknd.- 
TV  pmat  'ch  b  bcnughl  to  recover  com- 
Msaa  b*- tkr  Sondayaeirepted  out  of  these 
~"  -»  during  the  entire  period  of 

I  the  law  which 
1,  holding 
•  ^*4  by  the  qanal  appointment,  a  sal- 
**  4  #1  <W  pfT  aaaum,  in  which,  of  course, 

'~^^-<t  tnrikeOoreniinenlcDnlcndatbathla 
t  him  M  "occa- 


Uon,  tbe  Btookhotder  and  all  tbe  Oredltoncsn  be  ad- 
justed In  one  suit 

[No.  182.] 
Ar^ved  Dk.  11,  ISSt.        Decided  Jan.  8,  18S3. 

IN  ERROR  to  the  Circuit  Court  of  the  Uniled. 
Slates  for  the  Northern  District  of  Illl- 

This  action  was  brought  In  the  court  below, 
l)v  tbe  plaintiff  In  error,  as  ajudgment  creditor 
of  the  Halbeuer  and  Burnt  River  Consolidated 
Ditch  and  Mining  Company,  a  corporation  of 
the  State  of  Oregon,  to  enforce  an  alleged  iia^ 
bility  of  the  defendant,  to  the  amount  of 
$70,000,  as  a  stockholder  of  xaid  company. 

The  court  below  sustained  a  demurrer  lo  the 
declaration  and  entered  a  judgment  dismissing 
the  (suse.    Whereupon,  the  plaintiff  sued  out 


NOn.-l>MHv4ilMI)  HoMXhr  ^  moeUiMtnfitrew' 

StU  iKM*.   Bee  note  lo  BMeb  v.  Dana,  Hn  C.  B., 
v..m. 


700-703 


SOPBSKB  COUBT  OF  THE  UNITED  STATES. 


The  facts  of  tbe  case  BufBcIently  appear  In  ( 
the  opinion  of  the  court.  '' 

Mettr*.  C.  H.  Harria  and  F.  W.  FWka*a, 
i(iT  plaintiff  ia  error. 

Metara.  Chm,*,  H,  Oabom  and  T.  J.  Ben-   i 
deraon,  for  defendant  in  error. 

Mr.  CAi^JiaUceWmlte  delivered  the  opin- 
ion of  the  court: 

The  only  question  we  deem  It  necessary  to 
consider  in  ihiB  case  ia,  whether  a  creditor  of  a 
■corporation,  formed  and  organized  under  the 
general  laws  of  Oregon  in  relation  lo  the  for- 
mation of  private  corporations,  can  mainlain  a:: 
-action  at  lav  aKalnst  a  stocliholder,  lo  recover, 
out  of  an  unpaid  balance  of  aubscription  to  the 
capital  stock,  the  debt  due  to  him  from  the  cor- 
poration. 

The  Constitution  of  Oregon,  article  11,  sec- 
tion 8,  provides  that  "The  stockholders  of  all 
corporations  and  joint  stockcompanies  shall  t)e 
liable  for  the  indebtedness  of  said  corporation 
to  tlie  amount  of  their  stock  subscribea  and  un- 
paid, and  no  more." 

Section  14  of  the  statute  in  relation  to  tbe 
formationof  private  corporations,  is  as  follows: 

"Sec.  14.  AH  sales  or  slock,  whether  volun- 
tarr  or  otherwise,  transfer  to  the  purchaser  all 
rights  of  the  original  holder  or  penon  from 
w^om  the  same  is  purchased,  and  subject  such 
purchaser  to  the  payment  of  any  unpaid  bal- 
ance, due  or  to  become  due  on  such  stock.  But 
if  the  sale  be  voluntary.the  seller  is  still  liable  lo 
existing  creditors  for  the  amount  of  such  bal- 
ance, unless  the  same  be  duly  paid  by  such  pur- 
chaser." 

Since  this  case  was  decided  below,  the  Su- 
preme Court  of  Oregon  has  passed  on  the  same 
Juestlonand.inXmia  v.ttirtmrtB/i(,7  Oreg.,  839, 
elermlned  that  the  individual  Uability  ofstocl^- 
holders  for  the  indebtedness  of  the  corporation 
is  limited  to  the  amount  of  their  slock  sub- 
scribed and  unpaid;  and  that  the  remedy  of  the 
creditor,  to  enforce  this  liability,  is  in  equity, 
where  the  rights  of  the  corporation,  the  stock- 
holder and  all  the  creditors  can  be  adjusted  in 
one  suit.  Of  the  correctness  of  this  decision, 
we  have  no  doubt.  The  liability  of  the  stock- 
holder is  upon  his  subscription;  that  is  to  say. 
[521]  upon  his  obligation  to  contribute  lo  the  capital 
stock,  which  la  a  trust  fund  for  the  lienebt  of 
those  to  whom  the  corporation ,  as  a  coiporall 
becomes  liable.  Sategery.  Hbao,  17  wall., 
184  U.  8.,  XXI.,  785].  The  Constitution  of 
Oregon  created  no  new  right  In  this  particular; 
it  simply  ^ipvided  for  the  preservation  of  an 
old  one.  The  liability  under  this  provision  is 
not  to  the  creditors,  but /or  the  Indebtedness. 
That  is  no  more  than  the  liability  created  by 
the  subscription.  The  subscription  la  part  of 
the  assets  of  the  corporation,  at  least  so  far  as 
creditors  are  concerned.  The  liability  of  the 
stockholder,  to  the  creditor,  is  through  the  cor- 
poration; not  direct.  There  is  no  privity  of 
contract  between  them,  and  the  creditor  has 
'  not  been  given,  either  by  the  Constitution  or  the 
statute,  any  new  remedy  for  the  enforcement 
of  Ills  rights.  The  stockholder  is  liable,  to  the 
extent  that  the  subscription  represented  by  his 
stock  requires  him  to  contribute  to  the  corpo- 
rate funds;  and  when  sued  for  the  money  he 
owes,  it  must  be  in  a  way  to  put  wliat  he  lyiyf. 
directly  or  indirectly,  into  the  treasury-  if  ' 
90$ 


H.  UcKonner.  Clork^Sup.  Court,  C.  S. 


GliABD  TRUNK  RAILWAY  COMPANY 
OP  CANADA,  Plff.  in  Err., 

OLIYER  P.  CUKMmOS 

(See  8.  C,  IB  Otto,  T(»-TOi.) 


a.  If  the  negliffence  of  a  railroad  company  con- 
Irlbules  to,  that  Is  to  say,  bas  a  sbare  In  producioK, 
an  Injury  lo  Its  anplovf.  It  la  liable,  even  though 
tbe  aegllfrence  of  a  tellov-servant  ol  the  injuied 

person  la  also  contrlbutorr. 

[No.  138.} 
Arg-M  Dec.  IS,  18SS.    Decided  Jan.  S.  188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Jlaine. 

This  action  was  brought  in  the  SuperiorOouit 
of  Cumberland  County,  Maine,  by  the  defend- 
ant in  error,  to  recover  damages  sustained  by 
him  in  the  course  of  his  employment  as  engine- 
man  of  the  defendant  Company. 

The  cause  was  subsequently  removed,  on  pe- 
tition of  the  defendant,  inlo  the  court  below. 
There  were  two  trials,  both  of  which  resulted 
in  verdicts  for  tlie  plaintiff,  the  fir^t  for  (15,- 
T08.83,  which  was  set  aside,  and  the  last  for 
110.791.00. 

Judgment  having  been  entered  for  the  amount 
of  the  last  verdict,  the  defendant  sued  out  this 

Mr.  John  Bajid.  for  plaintiff  in  error: 

A  servant  takes  upon  him-self  the  ordinary 
risks  and  perils  incident  to  ihe  performance  of 
his  duties;  and  among  these  perils  are  those 
arising  from  the  carelessness  and  negligence  of 
those  In  the  same  employment. 

Far«>cU  v.  B.  R.  Co.,  4  Met.,  49;  OilUhanntm 
v.  R.  H.  Co.,  10  Cush.,  228;  Hayu  v.  R.  R.  Co., 
3  Cush.,  270;  Oilman  v.  B.  B.  Co.,  10  AUen, 
333;  ButteU  v.  R.  R.  Co.,  17  N.  T.,  134;  Chap- 
man V,  B.  B.  Co.,  5fi  N.  T.,  579;  LawUr  v.  J? 
R.  Co.,  63  Me.,  468;  Slalerv.  Jaeett,  85  N.  Y 
61. 

The  only  obligation  and  duty  of  the  Oorpo- 


Non.— WTio  ore  m 


to  a  wnxinC  omoslotted  bv  tht  ndoKantoc  (if  a  en  in  i 
n-(.    SeenOtetoHou«hv.R.R.Oo.,lXtr,a..XXV. 


HoBsn-L  V.  JoKxa 


466,467 


I  OK  maoDsble  care  t 


enforce 


UdiT.  JL  R.  Co.,  119  Ham., 413;  ZeigUr^. 
Dm.  1»  Mm.,  152;  Snow  t.  R.  R  Co.,  S  A1- 
im,tm.BMtr.R.R  Co.,  58  N.  Y.,S1T. 

JbNnL  A.  A.  Stront  Aud  (?*.  J".  .Bt><nM*, 
fa  idmdaat  in  error: 

rW  CMW  of  OKinwin  t.  Jniu  Cb.,  108  U. 
&.  XtfXXVL,  540);  /i)M>n»i«ni«nt  Cb.v.  JTwn- 
«n,  U  WalL,  44arai  U.  S.,  SiL,  867);  Pletu- 
aiftT.  /tat  88  Wait,  116  (89  if.  S..  XX" 
lia,  nd  Ar««rr  t.  Butter,  XXIV.,  0S8). 
kUM  ite  Hindpla,  that  if.  after  the  terthnon^ 
ii  «D  in,  ii  H  tnmSdeDt  to  sustain  a  vetdict,  the 
CMR  win  be  Justified  in  directing  a  verdict  foi 
IkeddcBdanL  Bat  (he  mateibl  leMimony  mnat 
te  BidlflMitad,  In  order,  imHi^r  the  dedeions,  to 
vMiat  tfae  wttbdnwal  of  the  case  from  the 

Hm.  Ot.  T.  a^der,  98  U.  S.,  893  rXXUI., 
WTi.  Eki»  T.  AMhO.  19  Wall.,  466  (86  U.  B., 
XXIL,  IM);  Oriaa  t.  OniMm,  IM  t.  8.,  564 
am,  &40);  RR.  Cb.  T.  FnOi^.  100  U.  B., 
«'£XV..S8S). 

CwMwingi  did  not  contract  against  the  com- 
Uacd  aegtigenoe  of  a  fellow^eerraut  and  of  his 
If  luj  u.  and  the  it^^lgence  of  the  servant 
4aa  not  axcoae  the  Can)oratlon  for  negligence 
«1k1i  coonlbatad  to  thie  infurv. 

r^mitrr.B.&.Co.JHS.  J.  L.,  151-157;  Me- 
JMmt.  OniMiM,  Sped.  R.,  868;  Ootttv.IM. 
A  «  a..  91  N.  Y.,  306;  BoM  v.  B.  R.  Co..  78 
S-l..m:OrmteltJiMT.Riehnu>ndR.R.Ch..'n 
5.C..  m-.njUd  V.  B.  ft  Co.,  42  N.  a,  385; 
flVMT  *.  Tlvwr,  10  Qi«r.  S74. 

Jfr  CTW<Ai«MeWKlUdeUveTedth«jpln- 
faa  «f  tbe  oomt: 

TM*  waa  »  rait  tooosbt  b;  Cnnunlngi,  the 
l<hHdS  ta  error,  an  engme-man  in  the  employ 
'At  Oraad  Trunk  Railwar  Company  of  Can- 
asta lanmrdanuf^  f<ff  an  Injury  mutained 
■  Ar  oo«ne  of  Itb  employment,  by  a  collision 
«(aiiiteoB  ^hich  be  was,  with  another  train 


■ri  Milect  o<  the  Conpany;  that  of  the  Com- 
|VT,  Aat  it  waa  csoaed  by  tlie  negligence  and 
^niiiHn  <4  a  teOow-aervant  ofCuniDiingfi. 


caused  by  the  faiut 
ny;  that  of  th  " 
by  the  neeligei 
servant  of  Cum 
e  at  the  trial  and,  at  the  close 
<  tte  mdnnav  on  tbe  part  of  CummlngB,  the 
Csmfmj  aaked  the  court  to  instruct  the  Jury 
^  ■tain  a  verdict  in  its  favor,  which  being  re- 
^•^i  H  cxcrption  was  taken.  All  tbe  tesd- 
■na*  keCore  the  Jury,  when  this  Instruction 
-a  pat  into  the  bill  of  excep- 

HBT  then  Introduced   (eatimony 

potma  covered  by  tltat  on  the  part 

Kooe  of  this  testimony  Is  In  the 

Company  did  not  contend  that 

va«  gnilty  of  contributory  negll- 

t  ciose  of  the  caae  on  both  aides,  the 

[■«  lo  the  Jury  sundry  Inslructiona,  not 

i  then,  tf  the  request  of  Cum- 

n  further  "Thai  If  Noyes 

il  to  be  a  co-aervaut) 


w«<  su^  want  of  Mdinary 


care  and  prudence,  tlie  defendant  would  be  lia- 
ble; that  if  two  of  those  causes  contributed,  the 
Companv  would  be  liable;  that  the  mere  negli- 
gence of  Noyes,  of  itself,  does  not  exonerate 
uem  if  one  of  their  own  faults  contributes." 
To  this,  an  exception  was  taken.  The  Jurv  re- 
turned a  veidict  for  Cummings,  upon  which  a 
Judgment  was  rendered  against  the  Company. 
To  reverse  that  judgment,  this  writ  of  error 
was  brought,  and  tlte  only  errors  assigned  arei 

1,  the  re^isal  to  direct  a  verdict  for  Uie  Com- 
pim  V  at  the  close  of  Cummin^'  testimony ;  and, 

2,  the  giving  of  the  tnatruction  which  waa  ex- 
cepted to. 

It  is,  undoubtedly,  Inie  that  a  case  may  be 

S resented  in  which  the  refusal  to  direct  a  ver- 
Ict  for  the  defendant  at  the  close  of  the  plaint- 
iff's testimony  will  bo  good  ground  for  the  re- 
versal of  a  Judgment  on  a  verdict  la  favor  uf 
the  plaintiff,  If  the  defendant  resU  his  case  on 
such  testimony  and  Introduces  none  in  hla  own 
behalf;  but  If  he  goes  on  with  his  defense  and 
puts  In  testimony  of  bis  own,  and  the  jurr,  un- 
der proper  Instructions,  finds  against  him  on 
the  whole  evidence,  the  judgment  cannot  be 
reversed,  in  the  absence  of  the  defendant's  tea- 
timony,  on  account  of  the  original  refusal,  even 
though  it  would  not  have  been  wrong  to  give 
the  instruction  at  the  time  U  was  asked. 

The  present  caae  comes  within  tills  rule.  Tbe 
evidence  introduced  on  the  part  of  tho  Com- 
pany is  not  in  tbe  bin  of  exceptions,  and' the 
court  was  not  asked  to  instruct  the  jury  to  And 
for  the  defendant  on  the  whole  case.  Under 
such  drcumslances,  it  must  be  presumed.  In 
the  absence  of  anything  to  (he  contrary,  that ' 
when  the  case  was  clnswi  on  both  sides,  there 
was  enough  in  the  testimony  to  make  It  proper 
to  leave  the  issues  to  be  settled  by  the  Jury.  In 
this  we  are  not  to  be  understood  as  saying  that 
the  instruction  ought  to  have  been  given  when 
it  was  asked. 

In  the  instruction  which  was  given  we  find  no 
error.  It  was,  in  eflfect,  that  If  the  negligence 
of  the  Company  contributed  to,  that  is  to  say, 
had  a  share  in  producing  the  injury,  the  Com- 
pany was  liable,  even  though  the  negligence  of 
a  f ellow^errant  of  Cumminga  was  contributory 
also.  If  tbe  negligence  of  the  Company  con- 
tributed to.  It  must  necessarily  have  been  on 
immediate  cause  of  tbe  accident,  and  it  is  no 
defense  that  another  was  likewise  guilty  of 

TliejudgmmtoflhtCireuit  Court  Uqglrmtd. 
'nrueoopr-   Ten: 

Junes  H.  >I«KMUier.  Clerk.  Sup.  Court.  U.  B. 


LOT  H.  MORRILL.  CoUector,  etc.,  Plf-  •» 
Err., 

JOHN  WIN8L0W  JONES. 
(Bee  S.  C,  1«  Otto.  tu.  «T.i 


1.  Tbe  Seoretaiy  at 

rasulstlons,  alter  orameodarevoDue  law.  nor  put 
Inlo  the  tmdj  nI  tbeslatute  a  llmllatlnn  wblota  Cbo- 
ttrm  did  not  thjnk  It  neocsHUT  to  preacrlbe. 

t.  All  animals,  speetally  lm|xn-ted  Irom  be^nd 
tbe  SMS  tor  breodtos  purposes,  are  tree  of  duty. 


p  THE  United  States. 


Oct.  Term, 


FERROS  to  the  Clrcnlt  Court  of  the  United 
States  for  the  District  of  ISaiae. 
The  lilstoiy  and  facts  of  the  case  sufficiently 
appear  In  the  opinion  of  the  court. 

Mr.  Wh.  a.  BbMury,  Ant.  AUn-Oea.,  tot 
plaintiff  in  error. 

Mr.  Cluurl«s  P.  HmXXomkm,  for  defendant 
inenoi'. 

Mr.  CK^fJWtiiwWKltaddivered  the  opin- 
ion of  die  court: 

Section  260S  of  the  Revised  Statutes  prOTides, 
Bmoas  other  things,  that  "Animals,  sJIve,  spe- 
cially imported,  for  breeding  purposes,  from  be- 
yond the  seas,  shall  be  admitted  free  (of  dutj), 
upon  proof  thereof  sallafactory  totlieoecret^ 
of  the  TreasuiT,  mid  under  such  regulationsas 
he  may  prescribe. "  Article  888  of  the  Treasury 
Customs  Regulations  provides  that,  before  a 
collector  admits  such  animals  free,  he  must, 
among  other  thlnsB,  "Be  Bstiafled  that  the  ani- 
mals are  of  supenor  stock,  adapted  to  improv- 
ing the  breed  in  the  United  States." 

Jones,  ^e  defendant  in  error,  imported  cer- 
tain animals,  which  were  entered  at  the  Port  of 
Portland,  Maine,  and  claimed  that  they  should 
be  admitted  free,  as  they  were  "  specially  im- 
ported for  breeding  purposes."  The  Collector, 
though  the  Importation  was  for  breeding  pur. 
poses,  demanded  the  duties  because  he  was  not 
satisfied  the  animals  wore  of  "superior  stock. ' 
The  duties  were,  accordingly,  pud  under  pro- 
test, and  tliis  suit  was  brought  to  recover  back 
the  amount  so  paid. 

On  the  trial,  the  court  instructed  the  Jury, 
"litat,  under  the  statute,  animals,  whether  of 
superior  or  inferior  stock,  if  in  fact  imported 
specially  for  breeding  purposes,  are  entitled  to 
be  admitted  free  of  duty,"  and  "  thai  the  law 
does  not  give  lo  the  Secretary  of  the  Treasury 
power  to  prescribe  in  the  regulations  what 
classes  of  animals  imported  for  breeding  pur- 
poses shall  be  admitted  free  of  duty."  To  this 
instruction,  an  exception  was  taken.  The  jury 
returned  a  verdict  against  the  Collector,  upon 
which  judgment  was  rendered.  To  reverse  that 
judgment,  this  writ  of  error  was  brought.  The 
only  error  assigned,  on  the  exceptions  actually 
t^en  at  the  tnal,  relates  to  the  Instruction  as  to 
the  effect  of  the  treasury  regulation. 

The  Secretary  of  the  Treasury  cannot,  by 
his  regulations,  alter  or  amend  a  revenue  law. 
All  be  con  do  is  to  regulate  tiie  mode  of  pro- 


lector  was  In  excess  of  the  power  of  the  Secre- 
tary. The  statute  clearly  Includes  animals  of 
all  classes.  The  regulation  seeks  to  confine  ila 
operation  toanimalsof  "superior  stock."  This 
is  manifestiy  an  attempt  to  put  into  the  body  of 
Uie  statute  a  limitatioa  which  Congress  did  not 
think  it  necessary  to  prescribe.  Congress  was 
willing  to  admit,  duty  free,  all  animals  specially 
Imported  for  breeding  purposes;  the  Secretary 
thought  this  privilege  should  be  confined  to 
such  animals  as  were  adapted  to  the  improve- 
ment of  breeds  already  in  the  United  States.  In 
our  opinion,  the  object  of  the  Secretary  could 
268 


only  be  accompUsbed  by  an  amendment  of  the 
law.  That  is  not  the  office  of  a  treasury  r^n- 
lation. 

It  has  becQ  argued  here,  that,  as  it  appears 
from  the  testimony  which  has  been  incorixtrated 
into  the  bill  of  exceptions  thai  the  importatl(at 
In  this  case  was  from  Prince  Edwud^  Island, 
it  was  not  from  "beyond  the  seas"  and.Oietefore, 
that  the  judgment  oelow  was  right.  It  is  a  Euf- 
fident  answer  to  this  objection,  that  no  such 
point  was  made  below.  The  court  was  not 
asked  to  rule  on  any  such  question.  Our  ei- 
aminatioa  is  confined  to  such  exceptions  as 
were  taken  to  the  rulings  actually  made  on 
the  trial  and  incorporated  in  some  form  into  ihe 
record,  an  authenticated  transcript  of  which  is 
relumed  with  our  writ  of  error. 

Thejvdgmmt  of  the  Circuit  Courtit  qfflrmoL 
Trueoopf.   Test, 

James  H.  MoKaincr.  Clerk,  Bup.  Court,  n.  8. 


FIRST  NATIONAL  BANK  OP  TOUNOB- 
TOWN,  OHIO,  JImA, 

JAMES  B.  HUGHES,  Late  Auditor  of  Ma< 
HOMiHO  Comnr,  FREMAN  H.  SHERER, 
Present  Auditor  of  MAHosiKa  Cohrtt,  and 
MONROE  W.  JOHNSON,  Prosecuting  At- 
tomey  of  Mahokdio  Cookty,  Ohio 

(Bee  8.  C,  "  Founnatoien  BoiDc  v.  amh«i,"  18  OtM, 


JuTtidietion 


1.  Togivethls  court  lu 

entupoQ  the  amount  In ^, 

dispuie  mutt  be  tnoaey>  or  some  rubt,  tbe  value  of 
wldclLlnmoDBr<eanMa>lculateir«nda|-"^ ' 

1:  AiBdavtucKnonlTbemed  totutnlsl 

of  value  not  sipearlns  oa  the  faoe  of  the  n 

wbon  tbe  natuie  of  tlie  matter  Id  dtopute  to  Bucb  u 
toadmltof  an  estimate  of  tts  value  In  money. 


APPEAL  from  the  Circuit  Court  of  theUnited 
Slates  for  the  Northern  District  of  OWo- 
The  history  and  facts  of  the  case  sufflcientiy 
appear  in  the  opinion  of  the  coiul. 
On  motion  to  dismiss. 

Mr.  W.  C.  MeFftrUuidt  for  appellees.  In 
support  of  motion. 

Mr.  SIdner  Stronfi  for  appellant,  ootUra. 

Mr.  drief  Jiutiet  WiUta  delivered  the  opin- 
ion of  the  court  : 

Section  2782  of  the  Revised  Statutes  of  Ohio. 
1880,  provides  that,  If  a  county  auditor  has 
reason  to  believe  or  is  informed  that  any  person 
has  given  to  a  tax  assessor  a  false  statement  of 
his  personal  property,  moneys,  etc. ,  or  that  the 
assessor  has  made  an  erroneous  return  of  any 
property,  moneys,  etc.,  which  are  by  law  sutv 
Ject  to  tftxiition,  lie  may  proceed  to  correct  Ihe 
return  and  to  charge  such  persons,  on  the  tax 
duplicate,  with  the  proper  amount  of  taxes ; 


NOTB.-JitrtKlldlan  <^  U.  S.  Suprmia  Court  de- 
dctkIi  on  amount ;  Interttl  cannot  be  aUded  to  otoc 
^irlatllction:  bow  talut  qf  CMna  donofuted   mow  b« 

Oordoo  V.  C^^ta,  SB  U. 


tiuisi.'i'uH  V.  Van  Kuuujk. 


-Tomtfc  Um  to  do  which,  be  is  ■  '  •  au- 
llatiad  tad  empowered  to  iasue  compulMiT' 
pocHi,  Md  nquire  the  sttendance  of  uit  per- 
,. —  > •«  tovea 


Modu,  ioint  si 
dexuiiuenic 


e  nich  person  or  persoDs, 
BBB.  m  rdatioD  (o  snch  stalemeDt  or  return." 

Srctko  7783  providea  for  process  of  subpcena, 
to  fmr  any  peraoD  shall  neglect  to  appear  and 
tMifr  when  called  on  bj  the  auditor,  and  for 
poMkonit  tor  «MilempL 

Toda  the  authraitj  of  this  ftatute  the  Audi- 
wa(  Mabooing  Countj,  in  the  exercise  of  his 
pmr  to  rhMige  penons  on  the  tax  duplicate 
«itk  (be  proper  amount  of  taxes,  called  on  the 
faMnof  the  First  National  Bank  of  Youdks- 
W«B  111  apfear  and  testify  and.  because  he  could 
t»  wtify  witboui,  to  bnng  witb  him  the  books 
of  Dk  Baak  sbowine  its  deposiu.  Thereupon 
Ito  bnk  filed  a  bill  tn  equity  to  enloin  the  Au- 
dw.  lUcgiiif .  for  cause,  (bat  bucu  a  proceed- 
nroB  hii  pan  would  unlawfully  expose  its 
taBM  itfurx.  lessen  public  i^nfldence  in  it  as 
*  d^oslciry  of  tnoneys,  diminish  iU  deposits 
mi  errtiw  impair  the  ralue  of  its  f  ranchlBes. 
TW  rircnii  cooit  dismissed  the  bill  and  the 
BMk  apTcaled.  A  motion  is  now  .nade  to  dls- 
■■■  the  appeal  for  want  of  lurladiction  because 
Ikr  laloe  of  the  taaUa  in  olqtii.e,  does  not  ex- 
ev<ltI.MN>. 

In  Barrj  *.  Mertein,  S  How.,  \'Ai,  it  was  de- 
odtA  that  to  pre  this  court  jurisdiction,  in 
-         '  ■     t  upon  the  amount  in  contro- 

"  T  indispnte  must  be  monej, 


_e  PrtOt  T.  Kbbugh,  1  Black,  278 
mV.»..  KVn..30Tl  ;  DeKrafftY. Barney,  7i 
Wt.  :i4   [87  U.  H.,  XVII.,  K3]  ;  FbtU  v. 

•hMKT«. «  c.  a.  asi  [xxui..  \bo]. 

TV  pce^i  suit  is  not  for  money  nor  for 
sarihi^.  the  Talue  of  which  can  be  measured 
h  am^.  Tlw  Bank  has  no  interest  in  the 
h»  In  he  pfaced  on  the  tax  duplical^.  There 
k  sr  pnpoty  in  dispute  between  the  Auditor 
*•)  tkr  Bank.  U  the  castiler  is  compelled  to 
>«fT  Md  to  produce  the  books  to  be  used  in 


■4  to  dr>.  is  to  ^Tc  testimony  In  a  procced- 
tilitfcd  undrT  the  BUtlwrlty  of  law,  by  the 
r,  to  perfect  ibe  tax  lists  of  the  County. 

1  the  books  of  the  Bank  contain 

o  (his  inquiry,  and  a[>p">- 

~  'un  to  have  them  pro- 

The  case  is  in  no  re- 

— it  Ib  princifrfe  from  what  It  would 

^  tf  a*  ««UaMw  was  called  for  In  an  ordinary 

^  k  a  «M«  of  Justioe  between  tudiriduals. 

KiiiUi    ran  only  be  used  to  furnish  evi- 

A*r4f  valor  KNappaarinironthe  face  of  the 


CHARLES  E.  8HELT0N  et  ai.,  Appti.. 

EDGAR  H.  VAN  ELEECE  St  al. 

(Bee  B.  C.  Ill  Otto,  liSS-sat.) 

Bilt  cfmiMB—admiMiim  bj/  demurrtt^-nme  mat- 


of  tbe  record,  are  such  as  ai 


, pleadings,  pi - 

and  decaee.  wUbout  reference  to  tbe  evi- 
denoe  Id  the  cause. 

S,  A  demurrer  admite  only  sucb  fBotaas  are  prop- 
erly pleaded.    As  queetlooa  of  fact  are  nut  open  for 

ilniUon,  on  a  blU  o(  review,  for  enois  in 

_  trutb  of  anr  tact  averred  tn  tlie bllllnoon- 
with  tbe  decree.  Is  not  admitted  byade- 


rhlah  relal 

Jie  orltrliial  docroe. 


o  have  been 
rooeedlnffs'' 
aon,  GOO  hai 


APPEAL  from  the  Circuit  Court  of  theUniled 
Stales  for  the  Northern  District  of  Illinois. 

Not.  18,  1877,  Edgar  M.  Van  Kleeck,  the 
principal  appellee,  filed  a  bill  in  the  Circuit 
Court  o(  the  United  Stales  for  the  Northern 
District  of  Illinois,  against  tbe  appellants  and 
others,  to  foreclose  a  mortgage  or  trust-deed 
which  was  executed  Sep.  31,  1871,  lo  secure 
$9,000,  with  the  interest  to  accrue,  upon  certain 
lands  in  Livingston  Co. ,  111.  Appellants  filed 
their  joint  and  several  answer,  and  Ellzat)eth 
Blue  her  separate  answer,  to  said  bill,  Sep. 
8,  1S77,  setting  up  various  defenses  and,  among 
others,  the  defense  of  usury,  partial  pavment 
of  amount  claimed,  and  that  other  land  than 
appellants'  should  be  made  to  pay  a  large  part 
of  the  amount  claimed.  The  cause  was  then 
referred  to  a  master  to  take  evidence  and  report 
his  conclusion  thereon;  the  defendants,  other 
than  appellants  and  Elizabeth  Blue,  all  baving 
been  defaulted. 

April  28,  1879,  the  master  filed  his  report, 
dated  Apr.  1.  1879.  Exceptions  were  filed  to 
said  report,  and  overruled,  and  the  court  entered 
a  decree  of  foreclosure.  No  appeal  was  taken 
from  this  decree.  Sep.  80, 1870,  themastersold 
the  premises  and,  Oct.  10, 1879,  filed  his  report 
of  sale  in  said  cause.  No  exceptions  to  the  re- 
port of  sale  were  tiled  nor  taken:  and  the  repott 
was  approved  and  sale  confinnea,!{n  Decemoer, 
1870.  Subsequently,  Dec.  in,  1880,  the  court 
entered  a  special  order  confirming  the  sale. 
Dec.  81,  1880,  tbe  last  day  allowed  by  law  for 
redemption  from  tbe  sale  by  a  creditor,  appel- 
lants filed,  in  tbe  cause,  a  motion  to  set  aside  the 
sale.  The  motion  was  heard  Jan.  IS,  1881,  and 
overruled  by  the  court,  Tbe  maslor.  thereupon, 
executed  his  deed  to  appellee.  Van  Elecck,  and 
be  was  put  into  posHesdon  of  the  premiso. 


Nora.— Bin  of  rwvlnr:  nature  of;  KA«n  man  bt 
bmoMi  who  may  nuMntoln;  l(me  vilMn  wMO; 
ixM*  luniid  emOatn.  Bee,  note  to  Bk.  of  D.  S.  v. 
Bltohlo.»C.8.(B  Pet.),«8.  ^,    ,        ^_ 

MB  0/ mtfrip ;  ulKn  may  be  trovght ; /or  wftdt. 

None  but  parties  and  privlei  In  repr««entadoo  aie 
mtltledtobrlnfablllof  re>iow.  Asrisnees  cannot. 
Tbompaon  r.  Ibiwell  Land  Orant  AH]'.  Co.. K  V. 
B..x£t„  181,  and  cans  cited:  Taufhan  v.  Outrer, 
U  Mte.  T8B ;  fltoT7,  Bq.  PL.  seo.m. 

Adocreeof  afllrmanoe  Is  not  a  bar  to  a  trill  ot  re- 
view for  new|\  dtaooverod  eviddnoe.  Osmpbeli  v. 
Qunpbell,  tt  Qratt-  «« ;  Sbi<let»i  v.  Singleton,  B  a 
2<« 


SCPREMS  COITET  OF  THE  UkITKD  StaTES. 


Oct.  Tebv, 


This  ia  a  bill  of  review  based  upon  thia  record. 
All  the  above  facts  appear  upon  the  face  of  the 
trill,  and  the  eihiblu  expresBly  made  a  port  of 
it.  It  makes  the  bill  of  foreclosure,  the  answer 
of  appellauta,  the  master's  report  upon  the  evi- 
dence and  the  evidence  therewith,  the  modon 
to  set  aside  the  sale,  and  the  evidence  introduced 
into  that  motion,  a  part  of  the  bill. 

The  court  sustained  a  demurrer  and  entered 
a  decree  dlsmiMng  the  bill.  Whereupon  the 
complainants  appealed  to  this  court. 

The  grounds  relied  upon  to  sustain  the  bill 
of  review  are  aufBciently  aUted  by  the  court. 

llettrt.  Clutrlea  J.  BMtitti«>  Ltm»  B.  Pay- 
mm  and  TKomiu  J.  Hendtnan,  for  appellants. 

Mr.  JoIiB  I.  Beunettifor  appdlees: 

A  bill  of  review  cannot  be  maintained,  on  the 
ground  that  the  court  has  decided  wrong  on  a 
question  of  fact,  or  that  the  decree  is  contrary 
to  the  proofs  in  the  case. 

2Dan.  Ch.  Pr.,1576,4th  Am.  ed.;  3tor.  Eq. 
R.,  sec.  407;  MeUiali  v.  WHlianu.  1  Vern.,  166; 
Whiting  v.  U.  8.  Bank.  18  Pet.,  14;  Bartlett  v. 
FifiOd,  45  N.  H. ,  81 ;  Bamum  v.  MeDanitlt,  6 
Vt.,  177;  IVeMv.  iW.8  Paige,368;  Founffv. 
flsnifoMim,  4Hayw.,lWli  Dougherty  y.  Morgan, 
6  Mon..  158;  Eabm  v.  Diddntim,  3  Sneed,  8ST; 
Oeblerv.  Aironi,  18  Ja.,  617;  JShant  v.  Clement, 
14  Dl.,  208;  D«xter  v.  Arnold,  6  Mason,  808; 
Turnm-  V.  Berry,  3  Gilm.,  C44;  Griggt  v.  Gear, 
3Gilm.,10:  CanvU  v.  JTom, 23 111.. 865. 

A  bill  of  review  will  not  lie  to  proceedings 
subsequent  to  Uie  final  decree  and  in  execution 
of  it. 

The  decree  of  sale  ia  the  final  decree  in  a  fore- 
closure case,  and  from  it  an  appeal  will  lie  to 
the  Supreme  Court. 

Whitingv.  flinft,18  Pet.,  15. 

Mr.  (7Ai<fJu«Me«  W»lt«  delivered  theopin- 
ion  of  the  court; 

The  only  questions  open  for  examination  on 
a  bill  of  review,  for  error  of  law  appearing  on 


the  face  of  the  record,  are  such  as  arise  on  ths 
pleadings,  proceedings  and  decree,  teitA^ut  rtf- 
erenee  to  tht  etidenee  in  the  eaum.  This  has 
beenmany  times  decided  In  this  court.  Wfiitiiig 
v.  Bank,  13  Pel.,  fl;  Pvttum  v.  i>oy,  22WaU., 
e«  [89  U.  8.,  XXII.,  7681;  BuMngtot^v.  Harws, 
85  U.  8.,  99  [XXIV.,  3811;  Tliompien  v.  Mat- 
well,  95  U.  6.,  887  [XXIV.. 4881. 

A  demurrer  admits  only  such  facts  as  are 
properly  pleaded.  As  questions  of  fact  arc  not 
open  for  re-examination,  on  a  billof  review,  for 
errors  in  law,  the  truth  of  an^  fact  averred  in 
that  kind  of  a  bill  of  review,  mconsistent  with 
the  decree,  is  not  admitted  by  a  demurrer,  be- 
cause no  error  can  be  assigned  on  such  a  fact; 
and  it  is,  therefore,  not  properly  pleaded.  This 
disposes  of  the  first,  second,  third,  fourth  and 
fifth  specifications  of  error  presented  in  this  bill 
of  review.  They  ore  all  errora  of  fact  and  can 
only  Iw  determined  by  a  reference  to  the  evi- 
dence. It  nowhere  appears  from  the  bill,  an- 
swer and  other  pleadings,  together  wiUi  the  de- 
cree, constituting  nhat  Mr,  Juttice  Story  said, 
in  Wiiilinqv,  BankofU.  S.,*upra,  "is  prop- 
erly considered  as  the  record,"  (bat  there  was 
any  usurj'  in  the  case,  or  that  the  appellants  had 
not  waived  their  homestead  rights  as  alleged  in 
the  bill. 

All  the  allegations  of  error  on  the  tace  of  ths 
record  are  equally  bad.  It  is  stated  in  the  de- 
cree that  all  the  material  averments  of  fact  in 
the  bill  weie  proved,  and  on  these  facts  the  pri- 
ority of  the  lien  of  the  complainant  was  estab-  f5 
tished.  All  the  issues  were  thus  disposed  of, 
and  the  decree  was  in  favor  of  the  compl«n- 
ant  and  against  all  the  defendants.  Tbc  omis- 
sion of  the  name  of  McGregor,  from  among 
those  against  whom  it  was  stated  in  tbe  decree 
the  bill  was  taken  as  confessed,  is  unimportanL 
If,  as  is  stated  in  the  brief  of  counsel  for  the 
appellant,  he  was  served  with  subpccna  and  did 
not  plead,  answer  or  demur  to  the  bill,  the  de- 
cree was  in  fact  prlsconfumo  as  to  him;  and  be 


Hon.,  810:  enntra,  KlnseU  v.  Felclman.SS  Iowa,49f : 

Btafford  V.  Bri>an,  2  Palg^,  U ;  Jewett  v.  Urlnger,  9 

It«>tr,3TS. 

'  BUI  of  review  cannot  be  l)rouitbt  on  a  Judgment 

or  decree  entered  by  ooDsent  of  nrttee.    Rvder  v. 

Phoenix  Ina.  Co.,  101  Mass.,  6I1I1  Comisb  v.  Eeesee,  Zt 

Ark.,  eae. 

When  a  billof  revtew  l8l>tt>uehtfiir  rrroran*  inw 
and  Is  Id  Ihe  nature  of  a  writ  of  ern>r,  tt  wfU 


b,  63  111.,  288  i  Boyd  V.  YanderkHmp,  1  Borb. 

On  a  bill  01  review,  facts  tuaj  be  looked  to,  but  not 

the  evidence  which  proves  or  dlsprovfe  the  tacts. 
Bamum  v.  HcDanleb,  S  Vt.,  ITe:%]rdlDe  v.  Sbel- 
ton,  10  TOTB.,  41:  Turner  v.  nerrv,  8  Ollm.,  5«; 
DouBbert;  v.  Morttan,  B  Mod.,  1^ ;  Svons  v.  Clem- 
entTl*  ni.,  SUH. 

TUB  court  will, on  a  bill  nf  review,  revise  or  re- 
verse its  own  decision  for  an  erroneouB  appUcattou 
Of  the  Inv  f:i  the  facts  found,  whenever  a  court  of 
appeals  would  do  so  for  the  BBme  cauBP.  Mltf ,  Eg. 
PL,»«;  Evans  v.aement,  14111^208;  BH.  of  U.  S.  v. 
Rlteble,  S3  U.  8.(8  Pet.l,liO;  Whltinir  v.  BH.  of  U. 
8^88  V.  S.  na  Pet.),  U !  Randon  v.  artrlght,  8  Tei., 
388;  Trulock  v.  Robey,  IS  Blm.,  271:  &riium  v. 
Mcbanlele.evt.,  m. 

Errors  apparent  for  which  a  tilU  of  review  will  He 
mustbeerronof  law,  patent  on  the  pleadlnm  and 
decree.  Berdanaltl  v.  SeitOD.3Tenn.Ch.,8eB;  Dei- 
ter  V.  Arnold,  S  Uaaou,  303:  Eat^n  v.  I>[i!klnBon,3 

inie  granting  of  a  bill  of  review  la  a  matter  of  dis- 
cretion. It  may  be  refused,  although  the  facts.  If 
true,  would  cbange  the  decree.  wher»  U  would  be 
productive  of  mischief  to  Innocent  partite,  or  Ooia 
270 


iny  other  cause  uDodiisablc  Dexter  t.  Arnold,  S 
iIii£OD.HB,ai:idca8eecll«d:  Thoniae  v.  Barvle,aStT. 
l.(10Wh8at.).14a;IUck(Tr.Po»ell,100U.8.,XxV., 
tn-.  Wood  V.  Hann  2  Sumn.,  SIS;  Jenldns  v.  El- 
Irldoe,  S  Story,  SBU :  Masslc  v.  Graham,  3  Mcl/enn,  K: 
P.  &  M.  BIL  V.  bundas,  lU  Ala..  CSl ;  Nichols  v.  Mch- 
)to,8W.Va.,ISII. 
The  requl^I«e  of  a  bUl  of  review  for  newly  dto- 


rEABOnabla    dlllgenco.      Pattenoa      ..    , , 

Amb.,  280;  Bralnard  v.  Morse,  *1  Vt.,  320 ;  fortor  v, 
Allen,  21  Gratt.,  US:  Morris  v.  Le  Neve,  3  Atk.,  ;:£ ; 
Beud  V.  Burto,  fiS  C.  S.,  XXIV.,  4SS;  Dexter  v.  Ar- 


"cited;  KnildBo'n  t 

,  — , ..  Jewev,  as  InU.,  US; 

Houghton,  U  Me.,  346 ;  Wbeinn  v.  Cuuk, 


□old,  5  Uason,  812, , 

KlDK^  Ind.,  SS;  BomeB  v.  Dewef, 


d  have  produced  a  different  result.    Todd  v 


S.C.13Am.I>ec,132. 


lyGoojj^Tc 


Hatwabd  v.  Asdbkwb. 


k  bound  aa  if  be  had  been  partku- 

T  alleged  to  have  been  dia- 

. .   .  .  _  o  tbe  proceedings  in  makine 

IW  mie,  and  can  bave  no  effect  on  tlie  otigiDal 
Aiave.  So  far  aa  tbe  decree  coDfirmicg  the  sale 
9  Ttmttratd,  Uw  matter  is  not  new,  for  the  ad- 
cdka  Id  tbc  tranachpt,  filed  bj  consent,  shows 
Ikal  all  the  afBdaviU  now  relied  on  to  ei^labUsh 
ac  nrw  fatis  were  actually  read  in  evidence  on 
Ub  111*  1 1  III,  of  a  ntDdoD.  made  betore  the  conlir- 
aa»n.U>Mtandetbemle.  TberxeaffidaTitscan- 
■  «  br  cuuidrfed  on  a  bill  of  review  to  reverse 
tar  tbcne  of  conflrmadoD  for  errors  ap^ring 
■c  tkc  tmat  at  tbe  record,  because,  as  evidence, 
ttrr  focBi  do  part  of  tbe  record  wbicb  can  be 
Infcrd  into  on  mcb  a  review.  But,  aa  part  of 
nc  hUIbIb  annexeil  to  a  bill  of  review  for  al- 
fted  diaeoTCTj  of  new  matter,  they  maj  be  re- 
fnradlnfortlte  purpoae  of  delenniidiig,  wheth- 
e.  aptn  tbe  sbowing  of  tte  oomplainant  In 
i<rr.r«,  tbe  matter  allied  to  be  new  first  came 
u-  ku  kiMiwlcdge  after  tbe  time  when  it  could 
'e  UK  of  at  tbe  original ' 

U  of  tveiets,  , 


■  H.  McKenoer.  Qerk.  Bop.  Oouit,  U.  8 


JOHN  H.  HATWABD.  Ap^. 
ALFRED  H.  A:n>R£W8  et  al 

(Bee  B.  C  U  Otto.,  «»-«T«.) 

aa  ja  tf^it^,  ith^n  net  mulaijiabU. 

1W  iM>nic  of  a  cbOK  in  actioD,  u  a  paiant- 
f^aa.  vKScWBaitfdainaaeaforlla  Infrlnir^iiiwt, 


:,  for  appel- 
*«wi  K  A.  W«flt  and  L.  L.  Bond,  for 


„  into  review  the  decree  of 

rnon,  fUMalnlng  a  general  demurrer 

*  tiUof  tbe  complainant,  and  dls- 


AanM  H.  Alien  waa  tbe  owner  of 

u  No.  1196,  granted  to  Um  upon 

o<  CKijtfaial  patent  No.  1201 7, dated 

3..  ItM.  for  a  new  and  uwful  Im- 


■  ^^  ■adwbirbcoowunenUrexpired  bvili 
■««  tMHHbcr  t,  1970.    The  complalna 


claimed  to  be  tbe  sole  and  exclurive  owner,  fo 
equity,  of  all  claims  for  damages  arlsinK  out  of 
or  occasioned  by  infringements  of  said  ro-lfr- 


derived  by  others  by  reason  o?  such  In^ringe- 
menlB,  by  virtueof  certain  written  instrumenta, 
set  out  as  exhibits  to  the  bill. 

The  first  of  these  la  an  instrument,  dated  Sep- 
tember 18,  1869,  by  which  Allen  gractfl  to  J. 
W.  Schcrmcrhora  &  Co.  "The  sole  right  and 
privilege  of  manufacturing  and  selling  school 
lumiture,  made  according  to  "  tbe  re-issued  pa- 
tent, "  f or  a  tUting  seat  on  a  lever  priudpw," 
subject  to  the  terma  and  conditioiis  of  an  In- 
denture between  tbe  panlea.  which,  bowerer, 

1..  ..>■  ....4  .^..1      j^^    A  »-:i  im     lOOl      T....     IT    Til..** 


interest  of 

the  bankru^la  In  the'Allen  patent,  and  all  causes 
of  action  ansing  toUm,  aaasdgneeottheboidc- 
rupta,  by  reason  of  his  interest  in  the  said  pa- 
tent; and  especially  his  claim  in  a  certain  suit 
then  pending,  brought  by  Allen  in  tbe  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  Hgainst  the  City  of  New 
York. 

The  second  andonly  other  instrument  of  title 
exhibited  is  an  assignment  from  Allen,  tbe  pa- 
tentee, to  the  compblnant,  dated  March  8,1680, 
wherebv  Allen  transfers  to  him  and  to  bis  a» 
algna  all  hia  right  and  interest  In  the  suit,  men- 
tioned in  the  assignment  from  Plait ,  against  tht 
City  of 'New  York,  "Together  with  all  claimt 
for  damacea  arising  since  the  IBth  day  of  Sep- 
tember, 1S6S,  against  any  persons,  firms  or  cor- 
porations, by  reason  of  infringements  of  letlere 
patent  of  the  United  States  for  a  tiltingseat  sup- 
ported on  the  lever  principle,"  being  the  t«-ia- 
aucd  patent  specifiea  in  the  biU.  Audtbecom- 
plainant  Is,  thereby,  further  constituted  the  at- 
torney in  fact  of  Allen,  irrevocably  in  tils  name, 
'    demand  and  recover  all  such  damages,  for     [074  r 


use,  paying  all  cxpens 

a  for  thirty  per  cent  of  all  au 
en.until  the  latter  shall  have  received  $0,600, 


IS  recovered,  t£ 


and  DO  longer. 

It  is  alleged  In  tbe  amended  bill  that.  In  the 
suit  ngalnst  tbe  City  of  New  York,  a  decision 
—  reached  sustaining  the  validity  of  the  pa- 
.butnoflikaldecree  therein  has  been  entered; 
and  that,  owing  to  the  delays  Incident  to  that 
iitisatlon,  while  wailing  foradecUion  upon  tbia 


other  Infringers  or  sooner  to  file  this  bill. 

It  tH  alto  dleg^,  in  the  amended  bill,  that 
tbe  defendants  have  infringed  tbe  said  letters  pa- 
tent since  September  18.1u69,and  until  the  expi- 
ration thereof,  and  in  violation  thereof  "  Have 
manufactured,  sold  nnd  used  the  said  Inven- 
tion for  improvements  in  seals  for  public  build- 
ings, patented  as  aforesaid,  wbereliy  great  in- 
jutT  resulted  to  your  orator,  and  great  gains 
ana  profits  accrueil  to  the  said  defendants,  (or 
whicn,  accordingly,  an  account  la  prayed  and 
a  decree  for  tbe  amount  thereof  and  for  dam- 


.^e  original  bUI  was  lUed  December  1. 1»«81 
Allen  being  a  co-complainant:  and  the  amended 
bill  on  Hay  29,  lHb3,  ibe  original  bUl  having 
been  dismissed  as  to  AIleiL 


ly  Google 


«TS-«79 


BUTBEMB    COUBT   0 


t  Uki 


Oct.  Tebh, 


It  is  tnanifeat  that  the  rigbt  clAimed  hy  the 
complainant  receives  no  support  .'rom  an;  title 
derived  Irom  Allen  through  J.  W.  Scbenner- 
hom  &  Co. ,  for  the  right  or  the  latler,  under  the 
Instrument  of  September  18.  1369,  was  that  of 
mere  liceuseea.  They  could  maintain  no  action 
for  damages  or  profits  agrinst  infTini^ra,  for 
they  hadnointcreat  in  the  patent,  nor  was  there 
anj  assignment  to  Ibcm  of  any  right  of  action 
accrued  or  to  accrue  to  Allen.  In  addition  u> 
this,  the  license  itself  only  extended  to  the  man- 
ufacture and  sale  of  school  furniture,  and  there 
is  no  allegation  In  the  amended  bill  that  the  de- 
fendants nad  infringed  the  patent  in  that  respect. 
That  branch,  therefore,  of  the  complainant'« 
bill  is  removed  from  tbe  case,  and  he  is  relieved 
from  the  embarrassment  which,  it  is  alleged  in 
argument,  is  occasioned  by  the  uncerta  >typro- 
duced  by  alternative andinconsistcntti'ies,  and 
which  is  made  one  of  the  grounds  for  claiming 
tbe  rigbt  to  resort  lo  equity. 

The  case,  then,  is  left  to  stand  upon  tbe  rigbt 
derived  under  the  contract  between  Allen  and 
the  complainant,  of  March  8,  1B80:  and  the 
[67S]  single  question  remains  whether  the  assignee  of 
a  chose  in  action  may  proceed,  by  bill  in  equity, 
to  enforce  for  his  own  use  the  legal  right  of  lus 
assignor,  merely  because  he  cannot  sue  at  law 

It  is  admitted  that,  according  to  tbe  n'Je  de- 
clared and  established  in  Hool  v.  R.  II.  Co. ,  105 
U.  8.,  188  [XXVI.,  B76],  the  patentee  could 
not,  ill  his  own  name  and  right.  maintiiL)  the 
present  suit;  and  tbe  ori^cal  bill,  in  which  be 
was  a  co-complainant  with  Uic  appellant,  was, 
accordingly,  dismissed  as  to  him.  To  permit 
the  latter  to  proceed  in  equity,  upon  the  mere 
ground  of  the  assignment  to  biin, would  beaub- 
stantially  to  abrogate  that  rule.  Theprinclple 
was  stated  to  be,  that  the  relief  granted  to  a 
patentee  in  e<juity,by  the  recovery  ot  profits  and 
damages  against  an  infringer,  was  '  ■Incidental 
to  some  other  equity,  the  right  to  enforce  which 
Becurea  to  the  patentee  his  standing  in  court ;" 
that  "Themost  general  ground  torequilable  in- 
terposition la  to  insure  to  tbe  patentee  tbe  en- 
joyment of  his  specific  right,  by  injunction 
against  a  continuance  of  the  infringement;  but 
that  grounds  of  equitable  relief  may  arise,other 


"where  the  title  of  the  complainant  is  equitable 
merely;"  but  it  is  the  obvious  meaning  of  the 
passage,  to  limit  tbe  exception  to  cases  where 
the  puipose  and  necessity  of  the  resort  to  a. 
court  of  chancery  are  to  enforce  the  peculiar 
equity  personal  to  the  complainant,  and  not 
merely  the  legal  right  of  wblcb  be  is  tbe  bene- 
ficial owner.  If  the  assignee  of  the  chose  in 
action  Is  unable  to  assert  In  a  court  of  law  tlie 


of  chancery  may  Iw  invoked,  because  It  is  the 
proper  forum  for  the  enforcement  of  equitable 
mteresta  and  because  there  is  no  adequate  reme- 
dy at  law  ;  but  when,  on  tbe  other  hand,  the 
equitable  title  ia  not  involved  in  the  litigation, 
and  the  romedy  is  sought  merely  for  the  pur- 
pose of  enforeing  the  legal  right  of  his  assignor, 
there  is  no  ground  for  an  appeal  to  equity  be- 
cause, by  an  action  at  law  in  the  name  of  the  as- 
signor, the  disputed  right  may  be  perfectly  vin- 
dicated and  thewron^  done  by  the  deaiM  of  It 
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fully  redreaaed.  To  hold  otberwlae  would  he 
to  enlarge  the  jurisdiction  of  courts  of  equity  tc 
an  extent  the  bmits  of  wbidi  could  not  be  rec- 
ognized :  and  that,  in  cases  where  tbe  only 
matters  in  controveray  would  be  purely  legal  f 
rights. 

In  opposition  to  this  view,  a  pasaa^  from 
Story,  £q.  Jur.,  sec.  1057  a,  is  cited  and  relied 
on  in  argument.  In  which  that  learned  author. 
after  stating  that  it  had  been  "  Recently  held 
that  the  assignee  of  a  debt,  not  in  itself  negoti- 
able, is  not  entitled  to  sue  the  debtor  for  it  in 
equity,  imless  some  circumstances  Intervened 
which  show  that  his  remedy  at  law  is  or  may 
be  obstructed  by  tbe  assignor,"  adds,  that 
"This  doctrine  is  apparently  new,  at  least,  in 
tbe  broad  extent  In  which  ft  Is  laid  down,  and 
does  not  seem  to  have  been  generally  adopted 
in  America.  On  the  contrary,  the  more  gener- 
al principle  established  In  this  country  secros  to 
be,  that,  wherever  an  assignee  has  an  equitable 
right  or  interest  in  a  debt  or  other  property  (as 
tbe  assignee  of  a  debt  certainly  has),  then  a 
court  of  equity  is  the  proper  forum  to  enforce  it ; 
and  he  is  not  to  be  driven  to  any  circuity,  by  in- 
Btituimg  a  suit  at  law  in  tbe  name  of  the  person 
who  ia  possessed  of  the  legal  title."  In  the  next 
paragraph,  however,  it  la  admitted  that,  "  If 
the  assignment  be  of  a  contract  involvine  the 
consideration  and  ascertainment  of  unliquidated 
damagea,as  in  case  oftbe  assignment  of  a  policy 
of  insurance,  then,  unless  some  obstruction  ex- 
ists lo  the  remedy  at  law,  it  would  seem  that  a 
court  of  equity  ought  not  or  might  not  inter- 
fere, to  grant  relief;  for  tbe  fads  and  the  dam- 
ages are  properly  matters  for  a  juiy  Co  ascertain 
and  decide.  But  thesame  objection  would  not 
lie  to  an  assignment  of  a  bond  or  other  tiecuritj 
for  a  fixed  sum." 

Tbe  doctrine  referred  to  in  this  passage,  as 
"apparently  new,"  is  thot  stated  by  I'tce-tAan- 
celUr  ShadweU,  in  Hammond  v.  Mettmger,  U 
Sim..  337-832,  where  he  said  :  "  If  this  case 
were  stripped  of  all  special  circumstances,  il 
would  be  simply  a  bill  filed  by  a  plaintiff,  ivbo 
had  obtained  from  certain  persons  to  whom  a 
debt  was  due,  a  right  to  sue  in  Ibeir  name  for 
tbe  debt.  It  Is  quite  new  to  me  that.  In  sucb  a 
simple  case  as  that,  this  court  allows,  in  the  first 
instance,  a  bill  to  be  filed  against  the  debtor  by 
the  person  who  boa  become  the  assignee  of  the 
debt.  I  admit  that  if  special  circumstances  ttrc 
statedand  It  is  represented  that,  not  withstanding 
the  right  which  the  party  has  obtained  to  sue  in 
tbe  name  of  the  creditor,  the  crediter  will  inter- 
fere and  prevent  the  exercise  of  that  right,  this 
court  will  interpose  for  the  purpose  of  prevent- 
ing that  species  of  wrong  bemg  done;  and  if  the 
creditor  will  not  allow  tlie  matter  to  be  tried  at 
law  in  bis  name,  this  court  has  a  jurisdiction  in 
the  first  instance  to  compel  the  debtor  to  pay  the 
debt  to  tbe  plaintiff,  especially  in  a  case  where 
the  act  done  by  thecreditoris  done  in  collusion 
with  the  debtor.  If  bills  of  this  kind  wrere  al- 
lowable, it  is  obvious  they  would  be  pretty  fre- 
quent ;  but  1  never  remember  any  instance  of 
such  a  bill  as  this  being  filed,  imaccompanied 
by  special  circumatances." 

And,  accordingly,  the  Supreme  Judicial 
Court  of  Massachusetts,  In  mUker  t,  Brookt, 
136  Mass.,  241,  held,  that  "  A  court  of  equity 
will  not  entertain  a  bill  by  the  asdgnee  of  a 
strictly  legal  rigbt,merBly  upon  the  ground  **"it. 


TuBinnt  T.  Fabmers'  Loab  and  Tbubi  Ca 


B«sn«ft 


k*  ciBBOt  bring  an  actioD  at  Uw  Id  his  own 
■■■»,  Bor  imkM  It  Bppmn  that  the  aadgnor 
mMbtu  aad  prerenta  such  an  action  from  be- 
1^  brooi^  ia  his  name,  or  that  bh  action  so 
jiiiiiglil  would  not  aSord  the  aan^ee  an  ade- 

^  roitedj."    And  CAitf  Jutttte  Gray,  de- 

gfta  o|dnloD  in  thatcaae,  referring  to  the 
,___e  from  Story  to  the  contrary,  said:  "But 
Ac  adtodgEd  caaca,  indodiog  those  died  b^  the 
l^osad  oomncntator.  upcm  being  eiainiacd, 
fd  10  mippon  his  podtion,  and  show  that  the 
4actme  <rf  Oammmtd  \.  Meaenatr  is  amplj 
■ataiaed  by  eaiUer  authorities  in  England  and 
ta  thia  coaatTX. "  This  condusioD  he  tlien  ver- 
Ik*  bv  a  renew  of  the  cases  from  the  time  of 
Lmri  i^^mrwUrr  King,  whoae  dedsioD  in  Dhm- 
Mt  T.  I  •nOim  Ammraatt  Oo.  was  affirmed  in  the 
&«K  DC  Lotds;  Moeely,  83;  Whettofy.  Auut- 
M>f  V},  4  Bro.  P.  C.  aded.,  436;  foUowed  by 
bvrf  Baidwjcke,  ia  Jfottnfz  t.  Atturanu  Co., 
1  Itt  .  MS.  HT;  and  i.(^  Loughborough,  in 
'a»rT.  fitertv.  1  Bro.  Ch..  43*,  to  Fiee-CAan- 
■Or  Cniftal  Brace.  In  Bim  t.  Clarke,  1  You. 
k  C.  Ch.,  5S4.  548 :  and  in  this  country  from 
rarftTT.  /ml  r«.,  1  Johns.  Ch.,  4«3,  by  C/ian- 
^HPKctf :  Bul  BaiUcv.  Munfford.  2  Barb.Cb., 
M.  CU.  by  CkanetUar  Walworth ;  Including 
' — ~'  ^*-  -^  ia  TartoDS  Btales.  He  then  points 
~"*T.  Mandedtle.  B  Cranch,  888, 
e  died  by  Mr.  Jvttiee  Stoij  in 
-  -  a  bill  In  equity  by  on 


Morioit.  99  U.  S.,  880  [XXT.,  4541:  and  Bart 
y.  amngtamh,  100  U.  8.,  108  fXXV.,  B70]. 

Id  the  present  case,  the  complainant  had  a 
plain  ai>d  adeauate  remedy  at  law,  by  an  action 
m  the  name  oi  AJlen,  whoae  willingness  to  per- 
mit his  name  to  be  so  used,  iu  accordance  with 
his  agreement  to  that  effect,  is  manifest,  from 
the  fact  that,  In  the  original  bill,  bti  was  named 
as  one  of  the  complainants. 

There  tea*.  Uierefore,  no  errw  em-anitM  bg  the 
Cireait  Court  in  tlitmitting  Oit  amended  btU  for 
want  of  JiiriadiclioH  in  equit]/.  The  deeret  U, 
aeeordtngly,  aMrmid. 

~~  »  oop]''   Teet ; 

James  H.  HcKenoe;,  Cterk,  Sup.  Court,  U.  B. 

ed-im  U.  8.,  £U. 


JAMES  TUBNER  akd  INDIANAPOLIS, 
BLOOMINGTON  AND  WESTERN  RAIL. 
WAT  COMPANY,  AppU., 

FARMERS'  LOAN  aiid  TRUST  COMPANY 


ipromiaaon'  noto 
nataioed  by  this 


court,  upon  the 
w  of  whic"-  — 
\,  no  remedy  at  law  could 
■  Ua,  except  by  the  drcultons  conne  of 
«  y*>«iM  by  each  Indoraee  against  his 
'  '-*-~cr;  and  that,  In  that  particular 
_  diale  parn  waa  iosolvent;  aDd 
«■  Cla^JM«MU«nhaa,wbo  delivered  the 
■  tbat  case,  did  not  consider  it  as  eslab- 
poaition  (or  which  It  was 
a  his  ophiloD  Id  the  bter 
mm  </  Lfmor  v.  BaberU.  3  Wheat..  878,  Id 
K  of  all  the  proper^  of  a  bank- 
M  aUcFwed  to  m^int^iin  a  bill 
e  upoD  a  promissory 

1  formally  indorsed  to 

taK.  iur  the  nrnaa  that,  "Aa  (he  act  oi  incor- 
^«Ar«  ha4  npfaed,  no  action  could  be  main- 
^md  ^  hw  by  the  bank  ilaelf." 


Hdoeoiae  had  recdvedapolDled  ap- 

_   _         _  Thmnpnn 

'_K  *^'i..  «  Wan..  IS*  [7«  C.  8.,  XVIII., 


■  t^tbb 


oomt  ia  the  c 


f  Oh  State. 
_   _d  fano  the  ciiruit  court,  where  the 
b  flad  a  bin  to  equity,  because  their  ti- 
--^-" —'-      A  decree  in  their  fa- 


(See  a.  C,  U  Otto,  H 


idin  pioiier  time,  o. 

oasaof  tedcraiJurtadlotioD  br  reason  of  the  prca- 
enoe  la  the  suit  of  a  oootroTersr  twcveen  dtlaena 
ot  dlffeient  Statee ;  but,  aammlDK  that  the  flnal  de- 
cree was  witbin  tbe  power  of  tCe  oiroult  court  to 
tender,  will  only  «—'—  ••■-■' 
wbetber  tbe  sue  •» 


"^■^wdosapotpwMtasinrie  el 
«>Ma»  fcMbJuHuu  aad  reUef,"  ai 


le  element  foi 
"  and  added 
'  frf  a  plalB  and  adequate  remedy 
■  aw  a  iha  oaJy  lat  of  eqnlty  Jurisdiction  ; 

..--.-       T^ort  to  a  court  of 

/,  tn  order  to  pnable 

>  tocoDoct  thdr  debt." 
d  with  apptvTal  in 
■^<M»o<   matter  r.  DrrnUe,  '.1 
siaC  &.ZX..4I0]!  FoaJTm^ 
>«w  U.  &.  Book  97. 


The  hislory  and  fact"  ot  the  case  sufflciently 
appear  in  tbe  opinion  of  the  court. 

Mtwn.  0«ar»  W.  Kretslncer  and  H. 
A.Cowdrer>  lor  appellantA. 

Mtmr».  J.  D.  Campbell.  J.  Ju  Johaaaat 
and  /.  B.  Edmvndt,  for  appellees. 

Mr.  Juatiee  Haf  l»n  delivered  tbe  opinion  of 
the  court: 

This  suit  was  commenced  on  the  81st  day  of 
November,  1874,  hi  the  Circuit  Court  for  De 
Wilt  County,  lUinoIs,  by  Malcolm  C.  Turner. 
James  Turner  and  others,  constituting  the  firm 
I  of  Turner  BrothKi,  against  the  Indianapolis, 
I  BloomlDgton  A  Weatem  Railway  Company. 
I  the  Farmers'  Loan  and  Trust  Company  and 
I  others.  Tbe  complainants,  suing  in  behalf  of 
'  tbemselves  and  all  other  bondholders  and  cred- 
itors of  tbe  Railway  Company,  asked  a  deci«e 


Uiad  Doie  br  Mr.  JudM  Hiai.aa. 


lyG  OO^ 


SuPREMF.  CoDRT  OP  TiTE  United  States. 


Oct.  Tekh, 


road  and  franchises  of  the  constitoent  Com- 
panies, by  whose  coDBolidation  It  wa«  created. 
The  Faimers'  Loan  and  Trust  Company  ap- 
peared and  answered.  It  aUo  filed  a  crass-bill, 
making  aU  Beceaaary  parties  defendant  thereto; 
and,  as  trustee  in  some  of  the  mortgagea  creat- 
ine prior  liens  upon  the  main  line  of  the  con- 
soOdated  road,  it  prayed  for  a  decree  of  fore- 
closure, B,  Bale  of  the  mortgaged  property,  and 
a  proper  distribution  of  the  proceeds  arising 
therefrom  among  the  several  classes  of  credit- 
ors of  the  Bailwaj  Company.  Subsequently,  on 
the  3Bth  of  April,  1876.  it  filed  a  petition,  ac- 


BtateE  for  the  Southern  District  of  Dlinois;  and 
Uioreatter,  it  is  asserted,  the  state  court  proceed- 
ed no  further.  A  transcript  of  the  proceedings 
having  been  filed  fn  the  Circuit  Court  of  the 
United  States,  a  motion  was  there  made  to  re- 
mand the  cause,  while  the  Farmers'  Loan  and 
Trust  Company  moved  that  the  court  take  Ju- 
riadiction.  By  an  order  entered  on  the  ISth  day 
of  July,  1B76,  the  former  motion  was  denied 
and  the  latter  sustained. 

On  the  leth  day  of  July,  18T7,  a  final  decree 
was  passed,  ascertaining  the  amounts  due  and 
unpaid  on  the  mortgages  to  the  Farmers'  Loan 
and  Trust  Compttny.  By  that  decree  it  was  or- 
dered and  adjudsea  that  the  Railway  Company, 
within  twenty  days  tbereafter^pay  the  trustee 
the  amount  eo  aBCerlained,  t6,2Sl,030,  with  In- 
terest from  the  date  of  the  decree;  that  in  de- 
fault of  Buch  wyment  the  equi^  of  all  the  de- 
fendants to  uie  cross-bill,  in  the  mortgaged 
property,  be  forever  barred  and  forecloaed,  and 
the  proper^ — which  included  all  the  rights, 
effects  Emd  francblaea  of  the  conaoUdated  Com- 
"      .  .      « the 

18  an  entirety,  the 
same  being,  In  the  opinion  and  judgment  of  the 
court,  incapable  of  sale  separately  or  in  division, 
without  material  injury  to  its  value. 

It  was  further  decreed  that  the  mortgaged 
tvoperty  be  sold,  without  appraisement  and 
wilnout  reference,  and  not  subject  to  any  law 
of  Illinois  or  Indiana  conferring  the  rightof  re- 
demption from  " '"" 


lortgage  sales, 
■of  May,  1878 


On  the  8th  day  of  May,  1878,  the  original  de- 
cree was  amended  by  way  of  further  direction 
for  its  execution. 

The  sale  occurred  on  the  SOth  day  of  October, 
1878,  was  reported  to  court  on  the  succeeding 
day,  and  on  the  first  day  of  Novemlier,  1878,  ex- 
ceptions thereto  were  filed  1^  James  Turner 
and  the  Railway  Company.  On  the  38d  of  De- 
cember, 1878,  the  exceptions  were  overruled 
and  an  order  entered  confirming  and  approTlng 
the  sale  in  all  respects. 

On  the  3d  day  of  February,  1879,  Turner  and 
the  RaUway  Company  filed  thefr  joint  peddon, 
praying  on  appeal  from  the  final  ordor  confirm- 
ing the  sale.  The  appeal  was  allowed,  andthe 
bond  tendered  was  apjMVved,  not  to  operate  as 
a  mpenedea*.  Subseipiently,  the  purchaser  re- 
ceived adeed  and  took, poasesdon  of  the  prop- 
erty under  the  direction  of  the  court 

It  may  bestaied  that  a  similar  decree  was  en- 
teredin  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  in  a  suit  pending 
therein  between,  substantially,  the  same  parties 

and  relating  to  the  "~     "•■-  -  — ^■ 

was  commenced  01 
274 


1874,  In  the  Circuit  Court  for  Monlgraosy 
County,  Indiana,  and  thence  removed  into  [tie 
Federal  Court  uponthepetitionof  theFanno^ 
Loan  and  Trust  Company. 

Notwitlistanding  the  record  is  very  rolami- 
nous,  it  is  believed  that  this  statement  is  suffi- 
cient lo  indicate  tbe  grounds  npoo  which  Uds 
court  rests  its  delerminalion  of  tbe  oae. 

Numerous  errors  have  been  aaaigiied  in  be- 
half of  the  appellants,  James  Turner  and  the 
Indianapolis,  Bloomiagton  &  Western  Railway 
Company.  The  first  and  most  imjiortant  oiie 
relates  to  the  jurisdiction  of  the  Cirroit  Conn, 
of  the  United  States.  Their  contention  i^.  :hat 
under  the  Act  of  Mar^h  3, 1875,  the  state  court 
could  not  have  been  deprived  tA  Jurisdictioo  to 

Sroceed,  unless  the  petition  for  remonl  was 
ted  "before  or  at  the  term  at  which  sodicsuK 
could  be  first  tried  and  before  the  trial  tfaoeof ;" 
that  tbe  petition  of  the  Farmers'  Lohi  and 
Trust  Company  was  not  so  filed;  conaeoDHitly. 
it  is  indsted.  Jurisdiction  in  the  Pederd  Cooit 
could  not  have  attached.  It  ia  further  argued 
that  tbe  pleadings  disclose  tbe  bet  tfait  there 
was  no  such  controversy  in  this  soh,  between 
citizens  of  different  Stales,  as  would  antborise 
its  remove  from  the  state  court  under  tbe  Act 
of  March  8, 1875,  or  under  that  of  March  3, 
1987,  even  if  the  latter  ia  in  force  for  aay  pur- 
pose. 

Without  admitting  the  Bouodaeas  of  (bese 
propositions,  we  are  of  opinion  that  tbe  ques- 
tions of  jurisdiction  now  raised  cannot  be  de- 
termined upon  an  appeal  merely  feonatheonto 
confirming  the  report  of  sale.  Whether  the 
suit  was  one  which  the  Fanners'  Loan  and 
Trust  Company  was  entitled  to  have  removed, 
that  is,  whether  the  Circuit  Court  of  tbe  United 
States  could  rightfully  proceed  after  tbe  |)eti- 
tion  for  removal,  accompanied  by  a  sufficient 
l»Dd.  .iad  been  filed  in  the  state  court,  was  a 

Jueation  directly  presented  to  that  court  for  jn- 
icial  determination  upon  the  motion  that  tbe 
cause  be  remanded.  'Tbe  denial  of  tluu  motion 
constituted  an  adjudication  by  the  Federal 
Court  that  the  facts  existed  which  were  neces- 
saryto  glvejurlsdlctioiL  And  bod  the  question 
not  been  thus  formally  presented,  it  was  the 
duty  of  the  circuit  court  to  dismiss  or  remand 
the  cause,  as  jusdce  mi^kt  have  required,  at 
any  time  during  its  progress,  whoi  it  sppeued 
that  the  suit  did  not  really  or  bubstantially  in- 
volve a  dispute  or  controveray  properly  within 
its  jurisdiction.  Act  of  March  3,  1875,  sec.  S 
[18  Stat,  at  L.,  4701;  WHUamM  y.  SoOava,  \(>k 
U.  8.,  208  [XXVL,  718].  Further,  the  flna! 
decree  nec^sarily  involved,  and  was  itself,  t 
Judicial  determination,  as  l^tween  tbe  psrties 
that  the  suit  was  one  of  which  that  cooit  migh' 
take  cognizance.     Tliat  decree,  unmodified  ai 


confirming  the  sale,  be  deemed  coDclusav«,  be 
tween  the  parties  and  their  privies,  as  to  gJl  mat 
ters  fn  issue  and  by  it  adjudicated,  incladinj 
the  questions  of  Jurisdiction  now  pressed  npoi 
our  attention.  Such,  we  think,  must  be  th 
rule,  eapecially  under  existing  slatules  rnfolal 
ing  tbe  Jnriadiction  of  the  courts  of  tbe  l^tei 
States.  Whether  or  not  a  cause,  C(«nmeEtoed  i 
a  state  court,  could  have  tieen  tried  at  aoBK  ten: 
thereof  ^iat  to  tbe  filing  of  a  petitkm  for  k 
moval;  whether  tbe  parties  to  a  particalar  bqIi 

loe  r.  ^ 


TcBXKB  T.  Fabmsbb'  Loam  ahq  Tbubt  Co. 


vttoMnprd  to  rhOr  position  u  iJiOiitiSB  oi 
ililmliriti.i  III  be  lo  un&ged  on  dlBerent  Bidea 
sFAceoafrorarffMi  to  nuke  a  proper  case  for 
tmpni  npMi  the  grotmd  <d  atiieiuhip,  B»- 
«^ChM.llWD.d^,4S7[XXV.,5IW];  wbeth- 
B  ihtfe  » tB  the  niit  •  lepUKble  coatfOTersy 
iftvHi  dHasMof  difleicat  States  to  which  the 
>rikM  powd  ot  tbe  United  Slates  extenda.are 
tbm  nwyJiMif  difficult  of  solution.  We  have 
hU  ii  noacmoa  caaea  that,  npon  the  filing  of 
I  fMitea  aod  bmid  for  remoTal  in  the  state 
torn,  Ike  Miit  being  remoTable  under  the  slat' 
-at,  ta  JoriaUctiofi  oeasea.  And  to  tbe  end  tliat 
itipsti  naj  not,  in  sucb.ca»ea,  be  harassed  b; 
bilt  M  to  which  court  has  authority  to  pro- 
nri,  the  partT,  against  whom  the  remOTsl  is 
tad.  a  M  Ubmv  u>  more  that  the  suit  be  re- 
maMi  and  t^  Act  of  187S,  for  the  flt«ttiine 
B  tt  tepihtkic  of  Congress,  declares  that  an 
(dacf  iV  drciiit  court  i^mandiug  a  cause 
■iT.atdTaDCC  of  tbe  final  judgment  or  decree 
tmm,  be  reviewed  by  Ihu  court  on  writ  of 
enr  er  aplieal,  as  the  case  may  requite  the 
■tottkeodier  mode  to  be  pursued.  Prior  to 
ari  Act,  the  ranedj,  in  that  class  of  cases,  was 
n  «— JasiBi  to  compel  the  circuit  court  to 
ivMddeienniDe  tbe  cause.  BabbxUy.  Clark. 
M  C.  8.,  «08  rXXVI. .  S071;  E.  R.  Co.  y.  IF* 

■* n  WmSL.son  rw u.a.xxiu.,  losi;  i^. 

•  '.  (^Mtorit,  IS  WaU..358[88ir.S.,  XXL, 
M}  When  thDcircuitcourtasBunies  jurisdic- 
>a  (f  Ike  caoae,  Ibe  party  denying  its  author- 
n  M  do  n.  may,  alter  final  decree  and  by  a 
taKi  ifpeal  tbereffoiD,  brine  the  case  here  '~~ 


^d  biB  tke  final  decree,  althou^  It 
d>  Mtdred  every  qoestkm  affecting  the  juris- 
fiA«(<  ife  drcun  court.  That  dcree  Is, 
*^^Bc^ly.DOt  beforeus  for  any  p[iriiose,cx- 
'■V  »  aMcrtain,  from  an  inspection  thereof, 
■k^0  Ike  aale  waa  conducted  in  confomuiy 
iiifiiH  In  such  cases,  upon  an  ap- 
■  tbe  final  decree  but  only  from  an 
mlioa  tbereof.  the  court  will  not 
Kibc  RTOid.  prior  to  sudi  decree,  to  see 
rtkr  petttloa  for  removal  was  tiled  in 
M.  er  wbetber  it  makes  a  case  of  federal 
L,  bf  R«M>a  of  ihc  presence  in  the 

'■■*ween  citiEens of  difftr- 

« that  the  final  decree. 


—X  apoa 

nbject-nisner  or  parties,  waswith' 
a  *t  3pw*v  of  tine  court  to  render.  Whether 
'<>  ■•ir  "-"""'"ff  the  tale  woidd  bare  been 
VFBHB.  1m1  tbe  decree  itself  disclosed,  af- 
I'Wfciilt,  a  wnBiaf  turisdictlon, iaaqueation 
■Mm4  m*.  be  derided. 

Vaa  m«  bM*«aaiddi«poaeaof  numerous  oth- 
v^W^wMs  of  (TTcr,  aucb  as  that  the  court 
-^e  ■  xnd^tbat  tbe  property  <rf  the  Rail- 
"■■  '  aapMr  he  acrid  wlibout  appralaenient 
■■  «Ain  wiiMtaee.  and  not  suoject  to  the 
v-tflBBala  and  ladiaiia conferring  tbe ri^t 
*  «ftapAm  fcoen  saka  of  mortgaged  real  ea- 
^.  m  aintac  ^^  mUroad  and  other  prop- 
•V  ■  W  wU  wtAoot  flmt  ascertaining  what 
^m  nand  whkb  woe  prior  in  Ueo  U>  the 


mortgagee  foreclosed;  in  amending  the  decree 
of  Bept«mber,  1877,  aft«r  the  ezplrallon  of  the 
term  at  which  it  waa  entered ;  in  ordering  the 
cross-bill  of  the  Fanners' Loan  and  Trust  Com- 


erty  and  rights  had  passed  to  an  assignee  Ui  >___, 
bankruptcy,  who  was  not  made  a  party  to  tbe  t""' i 
cause;  in  decreeing  the  personal  property  ot 
the  Itailroed  Company  to  oe  sold,  and  m  subse- 
quently delivering  It  to  the  purchasers,  in  dis- 
regard of  the  alleged  rights  of  appellants  under 
the  chattel  mortgage  executed  to  Tliomas  on 
the  16th  day  of  November,  1874;  in  refusing  to 
entertain  appellant  Tiimer's  petition  to  Inter- 
vene, filed  on  tlie  day  of  sale;  and  In  directing 
a  foreclosure  and  eaie  of  tbe  property  for  tbe 
prlncipsl  and  interest  of  the  debt  secured  by 
the  mortgage,  when,  as  is  clamed,  it  did  not 
appear  that  the  principal  had  become  due. 

We  do  not  stop  to  consider  whether  these  ob- 
jections find  any  support  in  the  record,  since  it 
la  sufficient  to  sav  tliat,  if  any  such  errors  exist, 
they  necessarily  inhere,  some  in  tbe  final  decree 
of  foreclosure  and  sale,  and  others  In  the  orders 
wbicb  preceded  it.  They  cannot  be  examined 
upon  an  appeal  merely  from  tbe  order  confirm- 
ing the  repon  of  sole.  Our  authority  extends, 
as  we  have  sbown,  no  further  than  to  an  exam- 
ination of  the  exceptions  filed  bv  appellants  to 
tbe  report  of  sale,  from  the  order  confirming 
which  this  appeal  is  taken.     And  some  of  these 


sale  It 


>pUons  plainly  have  reference,,  n 


0  the 


such,  forlnstance,  as  that  the  terms  of  sale  were 
too  onerous;  that  the  property  was  sold  subject 
to  various  claims,  tbe  amount  of  which  waa 
wholly  uncertain  ;  and  thai  tbe  court  had  no 
jurisdlctioQ  in  the  case.  The  only  exceptions 
which  properly  relate  to  the  sale  are  that  the 
price  at  which  the  property  was  struck  off  and 
sold,Cl,OOD,000,nas  inadequate  and  insufficient: 
and  that  tbe  property  was  not  advertised  for  a 
sufilcieni  length  of  time.  It  is  enough  to  cav 
that  tlio  i-ecortl  dtscloses  no  ground  upon  which 
these  exceptions  could  have  been  sustained. 
One  excepaon  was  to  the  elTect  that  the  pur- 
chasers at  the  Bale  conir'-iiiited  a  committee,  act- 
ing as  agenL**  of  bondholders  of  ttie  Railway 
Company,  and  that  the  report  of  sale  did  n   " 


to  wbicti  each  of  said  parties  was  benefldaiiy 
interesied.  We  are  unaolo  to  perceive  anything 
of  substance  in  this  exception.  Since  the  sale 
waa,  in  all  material  respects,  in  ciinformi^  mitai 
with  the  final  dL-crco,  from  which  no  appeal  waa  lo»<>i 
prayed:  and  ^ce  the  recon)  discloses  no  ground 
upon  wbicb  its  fairness  can  be  impeached,  the 
court  below  properly  overruled  the  exceptions 
and  coofinned  the  sale. 


,Go?|le 
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nlcIiHil  corporation,  within  which  the  mortfcagea 
perty  was  situate,  was  oUowed  to  Interrene  and 
up  a  otaim  tor  tuxes  thereon ;  held,  thkt  the  or- 


der of  the olTOuJt  court  -,, 

lu^upon  the  oorpomtlon.  and '. 

taxes  ta  Bufflclent  to  ^vo  thlsoourt  jnrisdlctlon.the 
corporsuon  a  entitled  to  an  appeal. 
i:.  Certain  taxes  asseosed  by  tSeCltr  of!^n>nn«>i 

tot  the  yean  1BT7  and  I8TB.  upon  lands  ill 

Id  Its  limits,  and  belonfrinit  to  the  AttaDttcondOulf 
Railroad  CompaDy:  heJo  to  be  unauUionied  by  V  ~ 

[No.  126.1 
Ari^ued  Dee.  IS,  18SS.     Jketded  Jan.  16,  ll 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  Souihero  District  of  Oeot^ 
For  the  history  and  facts  of  tbe  case  see  the 
oi^ion  of  the  court  sud  the  case  of  Georgia  v. 
Jetup,  ante,  216. 
ifemn  Alexwider  B.  I«wton.  B.  C.  Oun- 


.  W.  3.  Ohidulm,  for  appellee. 


brief  statement  of  the  history  of  a  suit  com. 
meuced  on  the  15th  daj  of  Pcbrusiy,  18T7,  in 
tbe  Circuit  Court  of  the  United  States  for  the 
Soutiem  District  of  Georgia,  by  Morris  K. 
Jesup,  surviviog  Trustee,  etc.,  ngainst  the  At- 
lantic and  QulT Railroad  Company,  a  Georgia 
corporation,  for  the  foreclosure  of  certain  morl- 
gn^.  covering  the  main  line  and  branches  of 
that  company,  with  their  respective  appurte- 
nances rollingstock,  equipment,  etc.  In  addi- 
tion to  tbe  facts  there  stated,  it  may  be  added 
that,  on  the  10th  day  of  April,  1879— the  mort- 
^Lged  property  being  then,  as  it  had  been  since 
February  30.  1879,  in  the  actual  possession  of 
receivers — the  City  of  Savannah,  a  municipal 
C^orpotation  of  Oeor^a,  by  leave  of  court,  filed, 
in  said  cause,  Ua  petition  pro  inlereue  trio.  It 
was  therein  alleged  that  tne  City  was  acreditor- 
ot  the  railroad  company,  in  this,  that  the  latter 
was  indebted  to  the  City  for  taxes  "  upon  real 
estate  owned  and  used  lor  its  legltimale  corpo- 
rate purposes,"  within  the  corporate  limits  of 
Savannah,  in  the  sum  of  $2,85S.T5  for  the  year 
1877,  and  $8,720  for  the  year  187H;  and  thai,  for 
those  sums,  execution  had  duly  issued  on  the 
20tb  day  of  January,  1877  and  March  1,  1879, 
respectively,  and  were  ^cn  in  the  hands  of  the 
[1164^  city  marshal  to  be  levied  on  the  goods,  chattels, 
laiids  and  tenements  of  the  railroad  company. 
The  praytr  of  the  City  was,  that  it  be  heard  in 
Its  own  inlenst ,  thai  the  court  woidd  authorize 
ll  to  proceed  in  the  collection  of  said  taxes  by 
levy  and  sale,  underltsordinanceeond  the  laws 


It  of  the  funds  and  property 


i  to  pays 
in  their 


pos- 


scesion,  or  ^ve  such  other  and  Immediate  relief 
in  the  premises  as  to  the  court  seemed  '|>iiip«r. 

This  intervening  peiilion,  having  been  sah- 
mltted  and  considered  upon  the  merits,  wu,  br 
order  of  the  court,  dlsmlsfled.  Subsftjuently, 
the  main  cause  was  heard  upon  bills  and  an- 
swers, and  the  various  intenentions  filral  suds 
final  decree  rendered.  In  which,  among  other 
things,  it  was  recited  that  various  persons  liul 
Intervened  for  their  interest,  clalmmg  to  btvc 
lienaagalnat  the  property  of  the  company,  s*  la- 
borers, mechanics,  or  material  men.  ord^miiig 
to  have  an  equity  to  be  paid  out  of  moneys  ta 
the  hands  of  the  receivers  before  paymenlof  the 
bonds  secured  by  the  mortgages,  Bythedecret 
it  was.  among  otiiei  things,  ordered  and  ad- 
Judged  that  certain  claims  of  laborers  and  me- 
chanics were  superior  liens  on  the  mortgaged 
properly  and  its  proceeds,  but  that  the  daum 
of  those  who  have  furnished  material  only,  but 
not  as  laborers  or  mechanics,  although  enlliled 
to  liens  therefor,  be  postponed  to  the  mortgagee 
therein  mentioned,  "And  no  allowance  la  made 
or  to  be  paid,  from  the  proceeds  of  said  proper- 
ty, or  from  the  money  m  the  receiver's  nands, 
to  any  other  persons  than  to  those  who  have  such 
liens  as  aforesaid." 

The  City  of  Savannah  proved  and  was  allowed 
an  appeal,  the  one  now  neiore  the  court,  from 
the  decree  denying  Its  claim  for  taxes  for  tht 

ars  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  somi 
question  arose  as  to  whether  tbe  present  appea 
brings  before  us  for  review  the  merits  of  ihest 
claims  for  taxes.     We  are  of  opinion  that  thi 

a uestion  most  receive  an  affirmMve  answer.  L 
le  City  had  a  valid  claim  for  taxes,  poramoun 
to  tbe  lien  created  by  tbe  mortgases,  two  course 
were  open  to  it:  topostponeacaonunderilsex 
ecutions  ontD  the  proceedings  in  the  <^tcui 
Court  of  the  United  States  were  concluded,  ao' 
i  possession  of  the  property,  by  receivers,  hA< 
ided;  or,  with  leave  of  court,  to  flic  a  petitio 
pro  inlereme  #ud,  submitting  its  claims  for  jud 
cial  determination.  It  adopted  the  latt«rcour» 
" ,  in  so  doing,  put  itself  in  a  condition  to  a] 
peal  from  any  order  adverse  to  its  interesls, 
such  order  involved  an  amount  sufficient  to  gi^ 
this  court  jurisdiction.  This  practice  receive 
tbesanction  of  this  court  in  WimxiU-v.  Samp*m 
14  How..  61).  The  order  dismissing  the  City 
petition  was  followed  by  a  flnal  de^ee,  wliicl 
in  terms,  limited  tbe  distribution  of  the  proceei 
of  sole  to  certain  clalmonta,  the  City  notunoi 
the  number,  excluding  all  others.  The  orde 
in  the  court  below,  therefore,  constituted, 
every  essential  sense,  a  judicial  determina(i< 
adverse  to  the  City's  clauna  for  taxes.  Ua 
those  orders  are  reversed  or  modlfled,  the  Ci 
concluded  against  any  further  assertion  of 
rights  in  tbe  premises.  Consequently,  the  e 
peal  from  thedecreedismissinK  the  petition  a. 
denying  the  claims  for  taxee,  brings  before 
the  question  whether  those  claims  -were  va 
and  enforceable  against  the  property  of  the  n 
road  company,  or  the  proce^  arisiDg  from  a 
sale  thereof.     That  question  we  proceed  to  ' 

In  conformity  with  an  Act  of  the  Ij^islati 
of  Qoorgia,  passed  April  18, 1888,  the  AUm 
and  Oulf  Railroad  Company  was  formed  by ' 
consolidation  of  two  other  componiea:  one 
iinali,Albwi7ai>d  Oulf  Railroad  Compa: 
WW  c. 


Hatob,  etc.,  Savaj 


d  December  25, 1647:  and  Uie  other, 
_e  aad  OnU  Railroad  Company,  In- 

_., dPebruaij  S7, 18M.    The  two  coa- 

■tiiaeat  conuwiiea  acquired,  by  their  respective 

'    -»*«  Ml  immiinitj'  fmm  all  t«.T»lmn  in  ptjimm 

K  huU  i4  one  per  cent  apon  its  annual  net 
neijribe  annnal  net  proceeds  of  itsinve^ 
0,  vbctber  the  one  or  the  other  is  not  ma- 


10  tkt  right  of  the  State,  rrflervediotbeCodeof 
Gaapt,  vhicli  was  in  force  on  and  after  Jan- 
HT  L.  ISO.  towithdnw  It  altoKether.  lu  R. 
1  '•. «.  tho/yia.  leU.S..  3e5[XXV..  187],  we 
Ifldtei  Ibk  tmmimity  ~~  "~~'' 


mm.  IE  Uw.  withdrawn  by  the  State  in  the  Act 
if  mravy  98  .I874.<ntiled  "An  Act  to  Amend 
Or  Tax  Law*  of  Ibe  State  m  far  as  the  Bame 
Mw  to  BailrOM)  Companies,  and  to  DeSne 
te  LiatHiliw  of  Said  Companies  to  Taxatton, 
■d  ID  Repeal  aa  Modi  of  the  Charters  of  Such 


D  itUenacted  that,  from  and 


leofthepropertyof 
Iw  tnectJTe  companiea,  without  deducting 


a;  cw^  class  oi 


sducdng 

»  of  prop- 

•7  lDbe«|)aiaiely  namedaad  Talued,so  lur  as 

"  '  -■    -■    -    '^lajej  as  other 

e,  and  that  <«id 

ie  luider  the  aame  reKulatlons 

4  by  law  for  the  returns  of  officers  of 
^B  ■eorptwated  OMnpanlca  which  are  re- 
•D«4  by  law  lo  be  made  to  the  ComplroUer- 


k^M  may  be  pcartkable,  to  be  i&i 
f^Kty  of  tte  pBopie  of  tbe  State,  ai 
■ans'Aall  be  DMM  luider  the  aame  1 


TteUa 


B  pvoTidesthatthepresldentsof 


aA«deouwnieaahaII"PayIo  the  Ccmptrol- 
~^-fnl  tbe  tazeaaaaeased  upon  the  [iroperty 
4  mi  nOmad  companies,  and  on  failure  to 
H^tkr  twuif  reqiured  t^  the  inecedlng  eec- 
•)«.  If  i«  faOare  lo  pa?  tbe  laies  ao  asa^aed, 
teC^QttnUrr-OaicrBl  shall  proceed  to  enforce 
•t  idkrtiiB  ot  tbe  Hune.  in  ttie  manner  pro- 
ifeC  Vy  lav  for  tbe  enforcement  of  bixcs 
^^M  taeaepanted  companies  hereinbefore 

tW  Id  wclioo  proTides  that  If  any  railroad 
iMaay  aOected  by  the  Ut  and  2d  Bections  of 
»  in  'Dorirea  to  remt  tbe  oolledioD  of  the 
aa  bwte  pcorUed  for,  mid  company,  through 
aF^ToOctf.  may,  after  making  tbe  return 
iWirf  M  Ihs  ttt  iBCtioo  in  this  Act,  and  after 
WM  lh*  tax  leried  on  Rich  corporation  by 
*r  *i  Afl  fiv  18TS  and  oootinnlngto  pay  the 

'"  -" ^naofiuliabilityundertlils 

— 'ntbecoUecllon  of  the 


arUya 


!r  process  issued 
MBoUer-OeDenlaforcaald,  and  sta:- 
■idiwlimtj  llii  iiiiiiiiiliiif  iiiiliiiiiiii  I 
•Ba  MMl  be  rcnDnable  to  tbe  Superior  Coort 
"atamGbsMy.io  be  then  determined  aaother 
^t^^.  «^  Ibe  MOW  abaQ  have  precedence 
^a'aMstaiaidoourlaalo  limecn  bearing, 
■t  «A  Ae  saMs  ri|^  of  motions  for  new 
*lmi  ■iiafmuraalnolhercaseaof  illegal- 
^»^  tmt  el  Ibe  UonptniUer-OeDeral  sad 


..  _._. shall  be  represented  by  the  Attorney- 
General  of  the  State,  or  such  other  attomev  as  rKa-ri 
the  Governor  may  select;  and  if  the  grounasof  L*»<»'J 
such  illegality  be  not  sustained,  the  CompiroUer- 
Qeneial  sball,  after  crediting  the  proce^safore- 
said  with  amount  paid,  pix^eed  to  collect  the 
residue  due  under  the  provisions  of  the  Act,  and 
if  at  any  time  during  the  pendency  of  any  liii- 
^tion  herein  provided  for,  the  Faiil  corpofelion 
^all  fail  to  pay  Ibe  lux  required  to  be  paid  asa 
condition  of  hearing,  then  said  illegHlny  must 
be  dismissed  and  no  second  affidavit  of  illegality 
xtiallbeBllowed.  Said  illegality  may  beamend- 
ed  08  other  affidavits  of  illegality,  and  shall  al- 
ways be  accompanied  by  go«i  bond  and  security 
for  tbe  payment  of  the  tax^yii.  issued  by  the 
Comptroller-General . " 

The  remaining  section  does  nothing  more 
than  repeal  all  conflicting  laws. 

In  R.  E.  Vo.  V.  Georgia,  tupra,  the  consUtu- 
tional  validity  of  that  Act  was  Huatained. 

Tbe  effect,  then,  of  the  Act  of  1674  was,  that 
whereas,  prior  to  its  passage,  the  railroad  corn- 


annual  net  proceeds  of  its  investments,  by 
that  statute,  each  class  or  species  of  its  property, 
without  exception,  was,  thenceforwara,  liabfe, 
without  deduclinc  tbe  iudebtedness  of  the  com- 
pany, "to  be  tajced  as  other  property  of  the  peo- 
ple of  the  Slate. "  Now,  the  argument  of  learned 
counsel  is,  that  by  its  charter  Ine  Cl^  had  '  'Pull 
power  and  authority  to  make  such  assessmenta 
and  lay  such  taxes  on  the  iubabilants  of  said 
City,  and  those  who  have  taxable  property  with- 
in me  same,  and  those  who  transact  or  offer  to 
therein,  as  said  conwrate  au- 


City;"  and  that,  "besides  real  and  personal  prop- 
erty, the  said  Mayor  and  Aldermen  may  tax 
capital  invested  in  said  City,  stocks  in  money, 
oorporations,  choses  in  sction,  income  end  com- 
missions derived  from  tbe  pursuit  of  any  pro- 
fession, faculty,  trado  or  csUing,  dividends, 
bunk,  msurancc,  express  or  other  agencies,  and 
all  other  property  or  sources  of  profit  not  ex- 
pressly prohibited  or  exempt  by  stale  law  or 
competent  authority  of  the  United  Stales."  Code 
of  Georgia,  sec,  4&I7.  Consequently,  it  is  ar- 
gued, when  the  Act  of  1874  withdrew  the  im- 
munity theretofore  enjoyed  by  the  company,  rS68] 
and  declared  that  its  property  auould  "  be  taxed 
other  property  of  the  people  of  the  State," 


thereafter  reached  for  all  purposes  of  municipal 
taxation. 

This  argument,  at  first  blush,  would  seem  to 
have  some  force;  but  we  are  of  opinion  that  the 
oppoeing  view  Is  more  consistent  with  tbe  lan- 
guage of  the  Statute  of  1674,  and  the  policy 
which  seems  to  have  dictated  Its  enactment. 
Upon  its  face  that  Act  appears  to  establish  a 
system  of  taxation  by  the  State,  for  Its  benefit 
exclusively,  of  the  property  of  railroad  com- 
panies. The  returns  by  the  companies  are  re- 
quired to  be  made  to  tbe  Comptroller- General, 
under  the  same  regulations  prescribed  for  re- 
uima  to  him  by  other  Incorporated  companlee. 
The  taxes  saseued  are  to  be  paid  to  that  officer, 
•od  upon  blm.  as  repraaenting  the  State,  ana 


.  C(.K>».^1c 
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upon  no  other  officer,  ts  imposed  the  dut^  of 
enfordog  thefa-  collection.  In  the  eveat  of  liU- 
|ntion,  l^  is  lo  be  represented  hf  the  Attomey- 
Qfoiera]  of  the  State,  or  by  sucb  other  attome j 
as  the  Qovemor  mav  select.  The  statute,  thus 
imposing,  in  beiiali  of  the  State,  taxes  to  be 
coUected  by  its  officer,  and  lo  be  paid,  when 
collected,  Into  its  treasury,  provides  no  ma- 
chinery by  means  of  wbich'lhe  property  of  rail- 
road companiee  may  be  taxed  by  municipal  cor- 
porations for  local  purposes.  No  provision  is 
mtkde  for  taxation  by  the  municipal  authorities 
of  counties,  cities  and  towns,  tbrough  which 
the  road  passes,  of  such  portica  of  the  com- 
pany's properly  as  was  within  their  respective 
limits.  Norisanyprovision  madeforthctmns- 
missiOD  by  the  Comptroller-Oeneral,  to  such 
local  authorities,  of  the  returns  made  to  him  bj 
railroad  companies  of  tlieir  property  for  tax- 
ation. Bad  the  statute  done  nothing  more,  ia 
the  cases  of  railroad  companies  whose  chnriers 
were  subject  to  legislative  repeal  or  modiflca- 
Uon,  than  to  withdraw  the  immunity  from  tax- 
ation theretofore  enjoyed  by  tliem,  tliere  would 
be  more  force  In  the  position  taken  by  the  City 
of  Savannah.  But  such  is  not  the  case ;  for,  in 
the  some  Act  requiring  taxation,  for  the  bene- 
fit of  the  State,  of  all  the  propCTty  of  railroad 
companies,  and  which,  therefore,  operated  as  a 
withdrawal  of  the  then  existing  ngbt  of  Um- 
,___-  ited  exemption  from  taxation,  tie  Legislature 
'■'*'"'J  makes  the  returns  to  Uic  Comptroller-General 
by  the  railroad  companies  of  Iheir  property  the 
onlv  basis  of  the  taxation  to  which,  by  its  pro- 
Tlsions,  they  arc  to  be  thereafter  siiltjected. 
The  mode  prescribed  by  the  statute  for  the  pay- 
ment of  taxes  by  railroad  companies  has  refer- 
ence exclusively  to  taxes  to  be  paid  to  the  State, 
and  not  to  municipal  corporations.  It  seems 
to  the  court  that  the  Legislature  did  not  intend, 
when  imposing,  as  vaj  done  by  the  Statute  of 
1674,  taxation  for  the  State  upon  all  the  prop- 
erty of  railroad  companies,  to  put  upon  the 
same  property  the  additional  buraen  of  munici- 
pal taxation,  which,  had  net  that  Act  been 
passed,  would  have  been  forbidden  by  the  char- 
ters of  those  companies.  The  City  relies  upon 
that  statute  as  omning  the  door  for  municipal 
taxation  upon  all  the  property  of  the  railroad 
company  which  was  taxable  under  any  law  of 
the  State.  But  as  the  Stst«  simply  substltiited, 
for  taxation  to  a  limited  amount,  taxation  for 
the  benefit  of  the  State  upon  uU  the  property  of 
the  company  according  to  its  value,  we  do  not 
think  that  the  railroaa  company  could  be  sub- 
jected to  sddlljonal  taxation  upon  the  part  of 
'  .the  City  of  Savannah  without  further  l^isla- 
tion  to  tbat  end. 

Counsel  have  called  our  attention  to  Baxter/ 
T.  Magtoire,  22  Wall.,  216  [89  U.  8„  XUL. 
860],  and  insist  that  the  principles  there  an- 
nounced, If  applied  in  this  case,  will  lead  to  a 
conclusion  different  from  that  indicated.  We 
do  not  so  understand  that  case,  and  do  not  as- 
sent'ti3  anv  such  interpretation  of  the  decision 
there  renaered.  In  that  case  it  appeared  that 
the  Pacific  Railroad  Company,  a  Missouri  cor- 
poration, was  granted  an  exemption  from  tax- 
ation for  a  limited  period.  When,  as  well  as 
before,  that  immunity  waa  granted,  the  prop- 
erty of  the  company  was  Bable  for  counh', 
school  and  municipal  taxes,  under  Ou  pubtte 
laicf  of  th«  State  providing  a  genertU  teheme  fir 
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the  taxation  cfaBproptrtg.  It  was  decided  that 
there  was  nothing  in  the  language  of  the  stat- 
ute, giving  the  exemption  for  a  fixed  termor 
years,  which  iustifled  the  conclusion  that  llie 
State  intended  to  relieve  the  property  of  tbg 
railroad  company,  after  the  exemption  ceased, 
from  the  same  liability  for  municipal  taxes  to 
which  it  was  subject,  by  the  general  tax  laws 
of  the  State,  at  the  time  that  exemption  wis 
granted.  The  essential  difference  between  that 
case  and  this  is,  that  the  Atlantic  and  Oulf  Bail-  | 
road  Company  was.  from  its  organization,  ei' 
empted  from  all  taxation,  in  excess  of  a  limited 
amount  and,  simultaneously  with  the  with- 
drawal of  that  immunity,  the  State  provided  for 
the  taxation  of  all  of  its  property  for  the  ben- 
efit of  the  State.  Here  it  is  not  claimed  thai 
the  property  of  the  company  was  taxable  by  the 
City  of  Savannah  during  the  period  of  limited 
exemption,  withdrawn  by  the  Act  of  1874,  and 
for  which  exemption  was  substituted  taxation, 
for  the  benefllof  the  Slate,  of  all  of  its  property. 

But  it  is  contended  that  the  taxes  for  the  year 
1878  stand  upon  a  different  footing  from  those 
in  1877;  that  Is,  that  the  City  Is  entitled  to  col- 
lect the  former,  even  if  the  law  be  otherwise  as 
to  the  latter.  This  position  rests  upon  Uiat 
part  of  the  Constitution  of  Georgia,  which  went 
into  effect  December  31,  1877,  declaring  tbat 
"All  taws  exempting  property  from  taxation, 
other  than  the  property  herein  enumerated 
<n'hich  does  not  embrace  the  property  of  rail- 
road corporati3n.i),  shall  be  void."  We  are  nn- 
Bt>le  to  perceive  how,  in  the  view  expreesed  as 
to  the  scope  and  effect  of  the  Act  of  1874,  that 
constitutional  provision  can  have  any  baring 
upon  the  present  case.  The  Act  of  1674,  as 
was  ruled  in  H.  R:  Co.  v.  Owrgia,  took  away 
the  immunity  of  limited  taxation  pre vloosly  en- 
joyed by  the  Atlantic  &  Quif  Railroad  Com- 
panv  nnder  its  charter,  and  sutietiniled  another 
mode  of  taxation,  for  the  benefit  of  the  State, 
covering  all  the  property  of  that  company. 
The  Act  of  1874  contained  no  exemption,  utd 
it  was,  therefore,  unaffected  by  a  constitation- 
al  provision  declaring  laws  to  be  void  which 
exempted  property,  other  than  that  specially 
enumeralea,  from  taratlon. 

For  t3iA  TtoMont  given,  we  are  of  opinion  lAat 
e  dieree  bdoie  wu  right  and  Aovid  be  t^fflmted. 
It  it  go  ordered. 


Mr.  JfuUce  HUler,  dbaentlng; 

I  do  not  agree  to  the  construcaon  which  tbe 

E laces  upon  the  Act  of  the  State  of  a«or- 
Jecting  the  railroad  company  to  taxatioD. 
When  tbat  statute  says  that  the  proper^  of 
e  railroad  company  is  "to  be  taxed  as  other 
property  of  the  people  of  the  State,"  1  under- 
stand it  to  mean  that  it  is  to  be  subjectod  bo  all 
the  lawful  taxes  imposed  by  state  lairs,  under 
" — une  circumstances  that  the  property  of  the 
^n  Is. 

e  case  of  BaHtg  v.  Magteire,  23  Wall.  S15 
[89  U.  S.,  XXn.,  850],  construes  a  statute  of 
Missouri,  passed  under  similar  circorostaitcea 
and  in  language  almost  Identical,  to  have  this 
meaning. 

Tbat  the  Statute  of  Georgia  only  provides  in 
that  A«t  for  the  means  of  collecting  the  taxes 
due  tlie  State,  affords  no  a^ument  against  tax- 
ation by  counties  and  dtles  for  local  purposes 

io«  u.  s! 


Bramcb  t.  Juitf. 


Clerk.  Sup.  Court,  D.  8. 


THOICAS  BRANCH  n  ai.,  axd  THOMAS 
P.  BRAKCH,  hnoen  u  Bbaxob,  Sokb  & 
Ca.  SOUTH  GEORGIA  A2n>  FLORIDA 
RAILROAD  COHPAKT  et  al.,  Apptt., 

WOBBIS  E.  JE8UP,  Surviving  Tnislee,  axd 
ITLASTIC  AM)  GULP  RAILROAD 
COMPACT. 

Ooe  g.  Cl,  U  Otto,  tf8-(8T.> 

Aaar  ^  rmHvad  eompany  to  parehate  another 
wJ  pimrr  ^  exnTponttwn  to  tell  itt  fran- 
dimmindptvpertf  mortgage, when  eoterepur- 
ritmd  rrad  ewtoppel  a*  to  ftockhotdert—pre- 
fvT^  Mtk — priority  of  lien. 

Georfla  *  FtorMa  R  B.  Oo.  having 

—— anUiro«d  (rom 

~  '  from  Tbom- 


lavldc  Georgia II 


AlHT  to  nooiaaviuc  UDUtHiBiBii 
mttena  iha  norida  Une ;  aiMl  ■Ito  doi 
^iM^i<«aBU  klndtol  property  of  eiorj  uaiure 
B«  I— i|.  and  (o  iDDorpoiata  In  Mock  •rim  that 
M  an  lako-  eaaipan]'.  ooatracted  with  the  Albany 
a6^K.S.CD.l»ooaatn>ctlla  road  IromThom- 
anb  B  jUbur.  and  to  «eU  and  deUver  It  to  tbe 
kaMr  rigayaaj  ni  Kctioiia  ai  completed,  toceCher 
■M  ika  tnadake  (rf  inliig  Uie  WDB,  and  to Inoor- 
»|HMia  Mock  created  for  bofldlDsaald  road  with 


It  aH  acnaaMd  In  the  ooatzBctora  In  lieu  of 

•>«  -m  tkramrtta  GmcglB  and  Florida  B.  R.  > , 

•'^~%  IMM>  atnck  Iber  iMd  aubfcrlbed  for  and 
-■  —  --'■-■ it  for  the  1 — ■-  ~' • 


.-. '  ttanmr  tb»  Mack  of  the  Atlant     . 

^  A  R.  (^  to  im  of  ttel  of  the  BouUi  Qeonrla 
*rrrt^U.  R.nL,aadtbei^viieeaaDd  purchst' 
■•-r^«Mack,  AwifaetraiHaeaoD  batw«en  tli> 
^•■•^■aalMMabaaacwTled  Into  (fleet  and  the 
*■*  W>— a^i^wdaDdopaiMedbyUieAtlaa- 
^  •  w««  K.  K  na.  Par  tenna  TMia.  are  eMxnped 
^s  «aria»  On  ilfht  taterefvded  m  i&ick- 

<  ■!  M  !■  fcy  Ifr.  Itmtitm  ^LunMT. 


-Si*  ■■*  af  a  awrtanpi  OM  an«r  a«M#Kl 


ctedbr 


holdera  of  the  South  Oec»sla*n<«idBB.B.  Co.,or 
as  preferred  oredJtonaaasalnatttie  railroad  HaeU. 
HarliiKvoluntarll7BOoeptedtlie  poattlon  of  Mook- 
holden  of  the  jnuobaataiK  ComiiaiiT,  ther  cannot 
question  the  vafidlt;  of  the  tran«oU  on  advenelr 
to  1^  orto  the  mortctwe  glren  by  It,  covering  ib« 
roodlnquaCloiL 

T.TbeBtocktJinalBBuedaiid  accepted  waapreterred 
■tock,  on  which  Interest  was  payable ;  Ada,  that  the 
holdert  thereof  and  their  aBonu,  baring  accepted 
tt  ai>4  reoelved  latereet  on  It  for  aeveral  yeora,  are 
estopped  from  quesUonlmr  the  power  of  the  Ci,ta- 
panyto issue auch  preferred  stock. 

8.TlieBouthQeorKta  ft  Florida  B.B.  Co.  baving  re- 
ceived all  It  stlpulued  for,  and  having  Incorporated 
Its  Mook  with  Out  of  tlie  Albany  *SuU  B.  B.  Co., 
by  accepting  the  stock  of  that  Company  In  lieu  of 
iMUlng  iti  own  Mook,  and  being  In  fact  etnalgs- 
mated  therewith  bo  tax  as  the  road  In  question  Is 
oanaemed,liBeno  ground  to  complain  that  the  terns 
of  the  contract  have  not  been  tuUllled  by  the  At- 
lantic ft  OuU  B.  B.  Co.  It  bos  lost  notblDg.  It  bl 
not  Incurred  any  liability  which  is  not  protected  b 
Brst  UoDS  OD  the  mad.  the  priority  of  which  Is  coi>- 
ceded  by  all  partlea. 

[Nc.  81.] 
Argaed  A'ov.  JO,  18SS.     Decided  Jan.  IS.  1883. 

APPEAL  from  the  Circuit  Couit  of  the  United 
States  for  tlie  Bouthcm  District  of  Georgia. 
The  histoTj  nnd  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mimrt.  C.  K  Wut,  8(aem  Dutc/ter  and  WUl- 
iaai  W.  Montcomerjr,  for  appellants. 

Mutr».  BJaQlgMtt  and  Walter  S.CUa> 
bolm,  for  appellee. 

Mr.  Juttiee  Br»dler  delivered  the  opfckm 
of  the  court: 

This  case  arises  upon  a  bill  Died  I9  Morris 
K.  Jesup.  as  surviviDg  trustee,  for  the  fore- 
closure of  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, bearing  dale  December  30,  1867,  given  bf 
ttic  Atlantic  &  Gulf  R.  K.  Compenj  of  Georgia 
to  said  Jcsup  and  one  Gardner,  since  deceased, 
to  secure  the  payment  of  certain  bonds  of  the 
Company  to  the  amount  of  18,000,000,  payable 
in  18117,  with  interest.  The  bill  was  fled  Feb- 
ruary 16,  1H7T,  and  on  the  19tli  of  the  sam 
monUi  receivers  were  appointed  to  take  charge 
of  the  mongaged  properly,  being  tbe  railroaid 
of  the  Company  with  ita  rolling  slodc  and  ma- 
chinery. A  Bupptemenlal  bill  was  filed  on  the 
^Dth  of  April,  1877.  The  only  defendant  named 
In  either  bUl  was  the  Atlantic  &  Gulf  R  K.  Co. 
The  premises  sought  to  be  foreclosed  and  eoM 
ncrc:  flist,  the  main  line  of  Ihe  Company's  road, 
esteoding  from  Savannah  southwesterly  and 
westerly  to  Bainbridge,  In  Georgia,  a  distance 
of  about  287  miles;  secondly,  a  bisnch  road, 
extending  from  Dupont  to  the  Florida  line, 
about  32  miles,  connecting,  thirdly,  with  a  short 
road  in  Florida,  extending  to  Live  Oak  In  that 
State,  which  the  Company  held  and  operated 
under  a  lease:  fourthly,  a  branch  road  about 
fifty-eight  miles  in  length,  extending  frcm 
ThomasTille,  on  the  main  line,  northerly  to  Al- 
liony,  OeorKia;  fifthly,  two  other  (mall  branches 
at  Savannab,  one  cotmecting  the  mainllnevith 
wharves  on  the  SavaDoah  River,  and  the  other 
connecting  it  with  the  Savannah  &  Charleston 
Railroad.  The  Tbomasvltle  Branch  was  pur-  r'vni 
chased  from  the  South  Georgia  i  Florida  R  '■"" 
B.  Co.  in  1868,  shortly  after  the  giving  of  the 
mortage  In  suit,  for  the  purpose  of  extending 
the  lue  to  Aibooy;  which  branch  was  subject 
to  certain  bonds  and  mortgages  issued  by  ihe 
latter  Company,  having  a  lienpaiwnouut  to  the 
mortgage  in  suli.  The  other  Draacbea  weie,  in 
27» 
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Hke  manner.  Beverallj  subject  to  certain  prior 
mortgages,  given  for  purchase  monej  or  con- 
struction, and  having  a  paramount  lien.  The 
bUI  conceded  the  pnoritj'  of  these  Bcveral  UeDS. 

The  defendant  answered.  Bpecifvlng  the  liena 
on  its  property  prior  to  that  of  tne  mortgage. 
and  in^BtiDg  that  It  would  be  inequitable  to 
foreclose  and  sell  at  that  time,  although  con- 
senting to  the  appointment  of  receivers. 

On  the  22d  01  April,  187S,  Branch,  Bons  & 
Co.  and  others,  who  are  appellants  here,  peti- 
tioned for  and  obtained  leave  to  int«rvene  pro 


ceeds  and  earnings  of  the  Bouth  Qeorcria  & 
Florida  R.  R. ;  that  is.  the  branch  from  Thorn- 
Bsville  to  Albany.  By  amendment  to  the  peti- 
tion, the  South  Georgia  &  Florida  R.  B.  Co. 
was  also  made  a  party,  and  a  praver  was  added 
to  have  declared  void  the  sale  of  the  said  branch 
road,  and  for  its  restoration  to  the  Bouth  Oeoi^ 
gia  &  Florida  R.  R.  Co. 

By  Iheir  petJtion  of  intervention,  the  appel- 
lants insisted  that  the  lien  of  the  mortgage 
sought  to  be  foreclosed  does  not  cover  the 
braocb  aforescud,  that  the  petitioners  and  others 
are  holders  of  certificates  of  special  guarantied 
seven  per  cent  stock  ofthe  Atlantic  &  Gulf  R.  R. 
Co.totheamouDtofsometSOO.OOO,  of  which  the 
petitioners  own  $50,100;  that  these  certificates 
were  issued  by  the  Atlantic  &  Oulf  R.  R.  Co. 
under  a  contract  with  the  Bouth  Oeorgia  & 
FloriiiaR,  R  Co.,  dated  January.  1869,  tor  the 
construction  of  its  road  from  Thomasville  to 
Albany;  a  copy  of  which  contract  and  certain 
modifications  of  it,  and  a  copy  of  one  of  the 
certificates,  were  annexed  to  me  petition.  The 
petitioners  further  contended  that  the  earnings 
of  that  branch  road,  if  kept  by  themEelves, 


said  certificates;  that  the  guarantied  scrip  was 
dven  for  the  purchase  of  the  Bouth  Qeorgia  & 
Florida  R.  R.,  and  was  distributed  among  the 
:s  who  built  it  in  payment  for  ibeir 


holders   could   proceed   t 


attachment  If  the 


r  making  further  aver- 
tnenU  as  to  the  Bolvency  of  the  South  Georgia 
&  Florida  R.  R.  Co..  if  it  stood  alone,  uncon- 
nected with  the  AUontic  &  Gulf  R.  R.  Co..  the 
peUtioneiH  prayed,  for  themselves  and  the  other 
holders  of  certificates,  to  be  examined  pro  in- 
terette  mio,  touching  their  alleged  paramount 
claim  upon  the  proceeds  of  the  South  Geor^ 
&  Florida  R.  R.  after  payment  of  interest  on 
Its  bonds,  and  for  an  order  directing  such  ex- 
atalnstion  before  the  master,  and  for  other  di- 
rections. 

In  the  amended  petition,  the  petitioner)! 
averred  that  the  original  holders  of  U)e  certifi- 
cates of  preferred  stock  before  mentioned  were 
subacribcrs  to  the  capital  stock  of  the  South 
Oeor^a  &  Florida  R.  R.  Co.,  and  paid  their 
subscriptions  by  work  done  on  the  road,  for 
which  they  received  the  said  certificates  of  pre- 
ferred stock  in  the  Atlantic  &,  Gulf  R.  R.  Co.. 
and  that  the  present  holders  are  bona  fide  pur- 
chasers of  said  scrip,  except  in  some  instances 
where  the  original  holders  have  not  parted  with 
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their  scrip;  and  they  alleged  that  when  the  coo- 
tracts  between  the  two  Compaoiee  w»e  exe- 
cuted It  was  supposed  that  they  had  power  to 
enter  into  the  same;  but  that  thev  are  now  ad- 
vised that  the  contracts  were  ultra  tira  and 


the  contract  only  amounted  to  a  lease  of  the 
road,  which  they  conceded  would  not  be  uUra 
m'rM,  then  they  prayed  that  it  may  be  rescinded 
for  non-compliaiice  with  its  terms,  and  the  in- 
ability of  the  AUantic  &  Gulf  R.  R.  Co.  to  com- 
ply therewith.  But  if  the  court  should  think 
there  was  a  valid  contract  of  sale,  then  they  re- 
peated their  prayer  to  be  decreed  to  have  a  fltat  t| 
lien  on  the  proceeds  of  the  road  after  the  mort-  " 
gages  executed  thereon  by  the  South  Georgia 
&  Florida  R.  R.  Co. ,  and  for  a  separate  sale  of 
that  road  subject  to  said  mortgages. 

The  flrst  contract  referred  to  in  the  petition 
bore  dale  June  19. 1868,  and  provided  that  the 
South  Georgia  &  Florida  R.  R.  Co.  should  com- 
plete its  road  from  Thomasville  lo  Albany,  and 
turn  it  over  in  sections,  as  completed,  lo  the  At- 
lantic A  Gulf  R.  R.  Co.;  and  that,  when  com- 
pleted to  Albany,  the  stock  of  the  South  Geor- 
gia and  Florida  K.  R.  Co.  should  be  incorpo- 
rated with  the  stock  of  the  Atiantic  &  Gulf  «. 
R.  Co..  and  that  interest  at  the  rate  of  seven 
per  cent  per  annum  on  the  actual  cost  of  the 
road  should  be  paid,  as  well  before  such  incor- 
poration of  stock  as  on  said  stock  after  its  in- 
corporation; and  that  when  the  stock  should  be 
thus  incorporated,  all  the  rights,  privileges  and 
franchises  of  the  Bouth  Oeor^  &  Florida  R. 
R.  Co. ,  so  far  as  related  to  the  road  from  Thom- 
asville to  Albany,  should  vest  in  the  Atiantic  & 
Gulf  R.  R.  Co..  and  said  road  should  be  b 
branch  of  the  Atlantic  and  Gulf  Road.  This 
contract  was  modified  by  another  contract  made 
January  16,  1860,  wbicn  recited  that  the  Legis- 
lature of  the  StAle  had  passed  an  Act  auU)ori£- 
ing  the  State  to  indorse  the  bonds  of  the  South 
Georgia  &  Florida  R.  R.  Co.  to  the  amount  of 
^,000  per  mile;  and  that  the  AtlanUc  &  QuU 
R.  R.  Co.  consented  to  the  issue  of  said  bonds 


the  amount  of  said  bonds  should  be  deducted 
from  the  amount  of  preferred  stock  to  be  issued 
lo  the  SouUi  Georgia  &  Florida  R.  R.  Co.  for 
the  construction  of  the  road.  Another  agree- 
ment,  toade  September  1.  1869,  authorised  tbe 
further  issue  of  bonds  by  the  South  Geoi^a  & 
Florida  R.  B.  Co.  to  tiie  amount  of  (200,000, 
to  be  secured  by  a  second  mortgage  on  the  ro*d. 
and  guarantied  by  tbe  Atlantic  &  Gulf  R.  R. 
Co. 

The  road  appears  to  have  been  completed  to 
Albany  prior  to  October,  1870.  On  the  10th  of 
that  month  the  following  resolution  waspaaaed 
by  the  board  of  directors  of  the  South  (3«orei& 
&  Florida  R.  R.  Co. : 

"  Whereas,  tbe  BouUi  Oa.  &  Fla.  Railroad 
Company  entered  into  an  agreement  witb  the 
Atlantic  and  Oulf  Railroad  Company,  od  the 
19th  day  of  June,  1868,  by  which  a  transfer  of 
the  said  South  Georgia  and  Florida  Railroad 
was  to  be  made  <tbBt  Is,  all  of  said  road  between 
Thomasrille  and  Albany)  upon  certain  condi- 
tions therein  stipulated,  all  of  which  will  xnore 
fully  appear  by  reference  to  said  agreements; 
and  whereas,  the  Bouth  Oeorgia  and  Florida 
«W  V.  8. 
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bM  been  conq>leted  to  East  Alban  j 
■M  has  been  turned  over  to  the  At- 
ObU  Railroad  Compaoj,  and  wbiclt 
-^-  dpetUed  by  said  Atlantic  and 
Cmdmiit;    ftod   whereas,   the 

at  the  Atbotfc  and  Oulf  Railroad 

'  BUJiiii  baa  KizniSed  bis  wllliDgnesa  to  re- 
oaiv  mkI  KMd  nnisbed  to  East  ^bany;  and 
ifemwi.  tke  Sooth  a«oi^  and  Florida  Rail- 
rad  GDoapanT  hftve  made  up  the  entire  cost  of 
■d  raad  ana  tnadc  alDdant  certlflcate  under 
'«tta*T««Mnbedb7saidagTpenienl,,  ifM,  Ifiere- 
•  •  -■-  [  the  president  of  this  road 
'i,  submit  his  estimates  and 

land  and  receive  Uie  guat^ 

mM  ««ck  Wiwd  to  be  given  to  the  South 
■xarn  Bad  ^brids  Railroad  stockboldcrB  un- 
<a  mid  agracments  in  terms  of  the  several 
wneaU  made  by  the  South  Oeorgia  and 
n<r)da  Raffaoad  Company  with  said  Atlantic 


MQalt  Baibnad  Companv.  Itctoitied,Jurt}ier . 

. .  _.    yeat  be  and  he  is  hereby  author 

!,  execate  and  deliver  all  papers 


arfaajj  to  cait^  OOt  and  fulfill  said  agree' 
mt^  for  a  tranabr  of  so  much  of  said  South 
•m^  aod  Florida  Railroad  as  lies  or  is  lo- 
Mri  baweea  Thomasville  and  Albany,  epe- 
g  the  other  fnnchiae  or  ril^ts  of 
in^  a  railroad  from  Thorn  - 

. aline  under  the  charter  of 

!■  8a«a  Oaorgia  and  Florida  Railroad  Com- 

iW iiaijiiihai  was  duly  carried  into  effect 
*atfj  ^ler  ita  adoption,  as  aiq>ean  by  a  flnal 
•t^nti^eteaud  in  dueform  between  the  Com- 
iHM^  bcviaiK  date  January  S,  1876,  whicn  re- 
Vd  the  viml  prior  contncts,  and  the  Raid 
■■(dgaa.  and  tne  fact  of  their  acceptance  and 
<i  te  puftjTMiaBce  and  fulfillment  of  the  same, 
md  W  wMek  the  South  OeorgU  &  Florida  R. 
I  r*.  ^ade  a  fonnal  oooveyance  to  the  Allan- 
»*<Mf  R  R  Co.,  iissncceaaore.  and  assigns 
*OTw  •<  a>  mncb  of  the  South  Georgia  tS:  Flor 
caR.  B.  aa  Sea  or  la  located  between  Thomas- 
-t^  mA  ABmbt,  with  aO  the  appurtenances 

^  ' 'f  the  franchises  of  the  South 

a  R  R  Co.  to  construct  and 

a  of  slock  Issued  by  the  Atlan- 
!f  R  R  Co.  In  putauauce  of  said  con- 
«>  R^Blar  scrip  oertUcales  for  preferred 
•  AMCosBpany,  In  the  fallowing  form  ; 
■r  *  Ootf  Bailroad.  Georgia:  Special 
■aid  «■«■  per  cent  stock  iaciied  under  a 
1  Witt  ite  Sonlh  Georgian  Florida  Rall- 
-  date  Jan.  2,  1869,  fni 

nithGeorgia&  Florida 

I  lUi  ia  to  certify  that  Bnucb  &  Sons 
->  ^p«  ■  «MilIad  to  sixty-slz  shares,  on 
•»*teparTah*eo($100has  been  paid,  of 
^  ^wW^lock  U  the  Atlantic  &  Oulf  Rail- 
^' ^MBFT.  «•  whkfa  inlereM  from  date  is 
mt  ^s  mm 


5^ 


»of7p.c. 


_    _.  I  Scriren,  President: 

Um.  U  MarJwM.  flect^tary." 
^  — itMi  «M  takes  In  the  case,  and  the 
WW  ^  oa  fain  and  answer.    It  was 
ooBtroTerted  that  the 
toldcn  of  the  stock  ootiflcatea 
and  that  add  cer- 


«*»■  WW  k^  oa  fan 
1    fci^tlit  aort 


tificates  originated  in  the  maimer  and  in  f  uUU- 
ment  of  the  contracta  therein  set  forth. 

The  court  below  denied  the  prayer  of  the  in- 
terveners and  dismissed  the  petition;  and  went 
on  to  make  a  final  decree  in  the  cause,  ordering' 
a  foreclosure  and  sale  of  the  railroad  of  the  Al- 
bany &  Qulf  Railroad  Company,  with  all  itK 
branches,  including  the  branch  from  Thomas- 
ville  to  Albany,  subject,  however,  to  all  prior 
mortgage  liens,  including  the  flrst  and  second 
mortgages  on  the  Thomasville  branch.  From 
this  decree  the  interveners  have  appealed. 

The  Questions  raised  by  the  appellants,  as 
stated  in  their  brief,  are  as  follows: 

1.  Was  the  sbIo  of  a  part  of  the  8.  G.  &  F. 
R.  R.  and  its  franchises  to  the  A.  &  Q.  R.  R. 
void,  as  against  public  policy,  and  vUra  tireit 

2.  If  not,  did  the  contract  amount  to  any- 
thing more  than  a  lease? 

3.  If  it  was  a  sale,  are  not  the  S.  0.  &  F.  R. 
R.  Co.  and  other  inlerveners  vendors  with  the 
purchase  money  unpaid,  and  hence  entitled  to 
assert  their  right  of  attachment  upon  the  prop- 
erty sold,  in  preference  to  the  claims  oi  the 
mortgage  creators  of  ttie  vendee,  the  A.  &  6. 
R.  R.  Co.! 

4.  If  the  interveners  are  not  entitled  to  attach 
as  vendors,  are  the^r  not  crediUm  of  the  A.  &  O. 
R.  R.  Co.,  and  entitled  to  be  paid  out  of  prop- 
erty of  the  debtor  which  is  not  covered  by  the 
mongage:  and  in  this  case  does  the  mortgage 
cover  the  S.  Q.  &  F.  R.  R.f 

■  6.  If  only  Blockholdere,  can  they  not  object 
to  the  sale  of  the  B.  O.  &  F.  R.  It.  under  the 
present  proceedings? 

The  court  below  was  of  opinion  that  the  sale 
and  purchase  of  the  road  was  not  void,  nor  vl- 
(rt»CTr««of  (he  two  contracting  Com fwnies,  with- 
out examining  the  <|uestion  of  the  right  of  the 
appellants  to  contest  the  validity  of  the  transac- 
tion. We  will  proceed  to  give  some  examina- 
tion to  that  question. 

The  appellants  arc  stockholders  of  the  At- 
lantic &  Gulf  Railroad  Company.  Their  slock 
is  a  preferred  stock,  it  Is  Ime,  entitling  Ihem  to 
intercut  on  its  face  before  any  dividends  can  be 
made  to  the  common  stockholdera.  But  this  is 
not  Inconsistent  with  its  being  stock.  It  is  a 
very  common  thing  in  this  country  to  ii'sucKlock 
of  this  kind.  The  interest  accrumg  thereon  Is 
in  Ihe  nature  of  a  preferred  dividend,  and  is 
somelimee  so-called.  Though  after  it  has  ac- 
crued it  may  become  a  debt;  so  also  doeti  n  div- 
idend liecome  a  debt  after  it  has  been  declared 
and  has  become  payable.  It  bas  no  priority 
ovi^r  other  debts,  if,  iodeed.  it  has  an  equality 
with  them.  And  this  position,  as  stockholders 
of  the  Atlantic  it  GuU  R.  R.  Co.,  was  volun- 
tarily assumed  by  the  appellants.  Tbislalrae, 
both  of  those  who  purcnased  their  stock  at  sec- 
ond hand  and  of  those  who  originally  received 
the  stock.  They  probably  deemed  it  to  their 
interest  to  accept  payment  for  their  work  In  this 
form.  Butagoin;  not  onlv  ore  they  stockhold- 
ers In  the  Atlantic  &  Gulf  R.  R.  Company, 
but  the  acceptance  of  the  stock  was  an  acknowl- 
edgment of  the  validity  of  the  contract  between 
the  two  Companies.  The  issue  of  the  stock  was 
in  port  performance  of  that  contract,  and  this 
appeara  upon  the  face  of  the  certificates.  After 
thus  acquieadng  in  the  purchase  by  the  Atlan- 
tic ft  OuUR  R  Co.  ot  the  brooch  railroad  in 
S81 
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iiuoatlon,  and  of  the  atnalgamatloii  of  stock  in- 


for  a  period  of  Beverol  jears,  tlie  appeUantai 
«3t3ppffi3  from  (lueatioiUng  the  validity  of  bi 
tramictioD,  ana  cannot  now  repudiate  iheir 


character  ot  stockholder  of  the  AiiBOtlc  &  Gulf 
R.  R.  CompanT,  and  assume  that  of  Btockhold- 
«rs  of  the  SouOi  Georgia  &  Florida  Railroad 
Company.  To  sustaio  such  a  course  on  their 
part  would  have  the  effect  of  ripping  up  and 
Tinraveliiig  a  thousand  transactions  which  have 
taken  place  on  the  basis  of  the  purchase  and 
amalgamalion  referred  to.  Whatever  riaht  the 
State  may  have  to  inquire  Into  the  validity  of 
fiuch  purchase  and  amalgamation,  certrinly  the 
appellants  have  no  right  In  law  or  in  equity  to 
queation  it.  In  law.  they  are  stockholders  of 
the  purchasing  Corapany.  in  which  character 
they  neither  can  nor  do  ask  any  relief;  iu  eauity, 
they  are  participators  in  the  face  of  all  the 
world  In  a  transaction  wtiicli  Is  conceded  to  have 
been  fair  and  supposed  to  be  lawful  at  \he  time, 
and  upon  the  fuitti  of  which  numberless  trans- 
actions in  business,  and  In  the  stock  and  bonds 
of  the  purchasing  Company,  have  undoubtedly 
been  entered  into.  To  ^ve  to  the  appellants  re* 
lief  in  any  form  in  which  it  Is  asked,  would  be 
attended  with  injury  and  injustice  to  others  who 
bare  Innocently  conQded  in  the  acts  of  the  op- 
jpelliints  and  their  associates. 

We  might  safely  stop  here  and  alSrmthe  de- 
cree b;low  on  this  consideration  alone.  Butas 
our  view  of  the  other  questions  which  have 
been  raised  leads  to  the  same  result,  it  may  bo 
proper  to  state  the  reasons  therefor. 

The  first  relates  to  tha  power  of  the  two  Com- 
panies to  enter  into  the  arrangement  for  the  sale 
and  purchase  of  the  ThomasvUle  branch.  The 
power  of  the  South  Georgia  &  Florida  R.  R.  Co. 
lo  sell  the  road  depends  upon  its  charter,  which 
took  Its  origin  in  an  Act  of  the  Legislature,  ap- 

S roved  January  23,  1353,  creating  the  Georgiai 
;  Florida  Haflroad  Company,  with  power  " 

construct  a  railroad  from  Oglethorpe  or  soi 

other  point  on  the  Southwestern  Railroad,  to 
r4T71  .^hanv;  also  with  power  to  construct  a  rall- 
"■  '  road  from  Albany  to  Thomasville,  and  from 
thence  to  the  Florida  line  in  the  direction  of 
Tallahassee;  also  a  plank  or  macadamized  road 
In  connection  with  the  railroad;  and  for  the 
purpose  of  constructing  said  road  or  roads,  pro- 
curing right  of  way,  and  managing  all  its  af- 
fairs, the  said  Company  was  invested  with  the 
same  powers  and  privileges  granted  to  the  Sa- 
yannah  &  Albany  IWlroao  Company, not  Incon- 
sistent therewith;  and  It  was  enacted  that  ibe 
said  Georgia  &  Florida  Railroad  Compenv 
might  at  any  time  Incorporate  their  stock  witn 
the  Block  of  any  other  company  on  such  terms, 
as  might  be  mutually  agreed  upon.  The  Com- 
pany was  further  authorized,/ rom  time  to  time, 
to  determine  the  amount  of  slock  nnmtwnfj  to 
carry  out  its  purposes  and  the  conatruction  of 
Bald  rood  or  roads.  The  powers  given  in  this 
charier  by  adoption  and  reference  to  the  char- 
ter of  the  Savannah  &  Albany  Railroad  Com- 
pany consisted,  as  expressed  In  the  charter 
ol  the  latter  Company,  of  all  the  rights,  privi- 
leges and  Immunities  which  by  the  laws  of 
G«o^ia  were  held  or  enjoyed  by  any  incorpo- 
rated railroad  company  or  compomes  in  the 


State;  andbyarefereDce  to  prior  existingchartera 
we  find  that,  so  far  as  relates  to  the  question  b 
hand,  these  powers  were,  "To  have,  purchase. 

possess,  enjoy  and  retain  lands,  rents,  heredita- 
ments, tenements,  goods,  chattels  and  effects,  of 
whatsoever  kind,  nature  or  Quality  the  some 
may  be,  and  the  same  to  sell,  grant,  demise. 
alieneor  dispose  of." 

All  the  powers  thus  given  to  the  Georgia  & 
Florida  Railroad  Company  in  1853  were  con- 
ferred upon  the  South  Georgia  &  Florida  Riul- 
road  Company  by  an  Act  passed  December  £2. 
1857.    By  this  Act  the  South  Georgia  &  Florida 
R.  R.  Company  wascreated,  and  the  line  of  rood 
which  tiie  Georgia  &  Florida  Company  was  au- 
thorized to  construct  from  Albany  to  Thomas- 
ville and  thence  to  the  Florida  line,  was  sepa- 
rated from  the  rest  and  granted  to  the  South 
Georgia  &  Florida  Railroad  Company,  which 
Company  was  invested  with  the  usoal  po-wera 
to  purchase,  hold  and  convey  property,realBiid 
personal,  and  with  specific  power  lo  construct  a 
railroad  from  Albany  to  Thomasville,  and  from 
Thomasville  to  any  point  on  the  Florida  line, 
and  to  connect  with   any  other  road  at   such 
points  as  they  should  deem  best;  and  it  was  en- 
acted "That  the  provisions  of  the  Act  incorpo- 
rating tbeOeor^  A  FloridaRailroad  Company. 
BO  far  as  applicable,  shall  be  applied  to  said 
South  Georgia  &  Florida  Railroad  Company." 
By  reference  and  adoption,  therefore,  the  latter 
Company  became  invested  with  all  the  author- 
ity and  po\ver.  in  regard  to  the  line  between  Al- 
bany and  ThomasvUle  and  lieiwcen  Thomaa- 
viWe  and  the  Florida  line,  which  had  been  con- 
ferred upon  the  Georgia  &  Florida  R.  B.  Co. 
It  seems  to  us  clear  that  these  powers  were  suf- 
ficient to  enable  the  Company  to  sell  its  rood 
and  franchises  to  any  company  competent  to 
purcha.se  them.     As  a  general  rule,  it  is  true,  a 
railroad  company,  with  only  the  ordinary  power 
to  construct  and  operate  its  road,  cannot  dis- 
pose of  it  to  another  company.    Legislative  aid 
IS  necessary  to  that  end.  But  t^is  Company  had , 
by  its  charter,  express  power  to  incorporate  it-i 
Block  with  the  Block  of  any  other  company. 
This  power  has  an  enlarging  effect  upon  tl>e  o'r- 
dinaij  power  to  sell  and  dispose  of  property  be- 
longing to  the  Company.    Generally,  the  power 
to  sell  and  dispose  has  reference  only  to  trans- 
actions in  the  ordinary  course  of  business  inci- 
dent to  a  railroad  Company;  and  does  not  ex- 
tend to  the  sale  of  the  railroad  itself,  or  of  Uie 
franchises  connected  therewith.  Outlyinglands, 
not  needed  forrailroad  uses,  may  be  sola.    Ma- 
chinery and  other  personal  property  may  be 
sold.  But  the  road  and  francmses  are  generally 
inalienable;  and  they  are  so,  not  only  because 
they  are  acquired  by  legislative  giant  or  in  the 
exercise  of  special  authority  given,  for  the  spe- 
cific purposes  of  the  incorporating  Act,  but  be- 
cause they  are  essential  lo  the  Tulfillmeut  of 
those  purposes;  and  It  would  beaderellcticmof 
the  dutr  owed  by  the  coipomtlon  to  tlw  State 
and  to  the  public  to  port  with  them.  Bntwheiv, 
as  in  this  case,  power  Is  given  to  Incorporate  th< 
capital  stock  with  the  stock  of  any  other  com 
pony,  a  yeiy  large  addition  Is  mode  to  the  or 
dinory  powers  granted  to  a  company.      In  tbL 


only  the  possible  transfer  of  the  railroad  and  jt 
franchisea  to  another  company,  but  even  tlk 
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•t  power  of  uienatiiiK 
to  raad  aad  Ibe  (nncbiaea  iociileiil  thereto  And 
I  M^^UT  fa>  it«  opention.  Its  power  of  aliena- 
tin  aaa  asfe  eztenda  to  &  cla&s  of  subjects  to 
Thkft  k  dotm  not  ordioarilj  apply.  In  view  of 
1^  knp  power  thus  conferreil  upon  the  Soutb 
fiercn  A  Florid*  Railroad  Compau}',  wecan- 
■Hdmbtthaiithad  full  power  to  enter  Into  tlie 
■mmimi  III  made  with  the  Atlantic  &  Oulf 
Bidraad  OocnpaDj  for  tbe  transfer  of  that  por- 
DuBitf  its  Uncextraiuling  from  Albany  to  Tbom- 
MmOr,  including  the  fraDckUc  of  conatructing 
b1  nwu;  Que  tame,  and  an  incorporation  of  all 
ta  Mi^  Moed  for  tiie  construction  of  said  road 
vU  ihF  itDck  ot  the  biter  Company. 

k  k  tiue  Hut  the  South  Oeorgia  &  Floiiaa  R. 
K  OiL  did  not  put  with  its  entire  franchise. 
fa^tt  w^frirentoilbj  its  charter  tnconatnicl 
t  n^  fTtMD  XboniMTilk  U>  Ae  Florida  line,  be- 
KC  ■  diMaace  of  a)»tit  fifteen  mile.s  due  south, 
Mi  to  ooBoect  witb  any  other  road  at  aucli 
foiM  w0  it  fuij^t  deem  best.  But  this  exlen- 
■m  M  Btntioaed  as  a  distinct  enterprise,  has 
■no  be^  eolered  upon,  and  would  have  no 
iiIk  wWwuI  b  oounectkiu  with  some  railroad 
■  nocid^  for  which,  so  far  as  appears,  no  au- 
ihniTkaBtha.4  far  been  accordeahvtbal  State. 
TMunhorilT  to  make  it  is  nominal  only,  if  it 


rrild  be  cf  UltJc  i-»-  to  tbe  Atlantic  &,  Gulf  R. 
ft.  (ii .  whicb  had  a  connection  of  il3  own  with 
lit  nmda  system  of  roilroaiU  at  Live  Oak, 
T^  MMOioa  of  this  nominal  franchise  by  (he 
%i^  GeotxU  ±  Florida  R  R  Co..  which  has 
Mm  KHoed  any  capital  «tocli  under  it  or  with 

A^am  witbcial  any  lubMance.  All  the  capital 
Met  wtodi  tbe  Company  ever  provided  for. 
•w  thai  wbit^  went  to  the  building  of  Ibe  road 
taa  TbomantUe  to  Albany;  and 
•ITT  torqaboQ.  was  incorporated  wit  .  .  . 
•(  ttr  JlOuy  A  Oulf  R.  R.  Co. ;  Ibe  stock  of 
Ik  \mug  Cooipuiy  being  lAoed  and  accepted 
k  ite  pihn  o(  H.  So  ihai.  In  truth,  tbe  terms 
4  tw  (iMfttt  bave  b«en  literally  carried  out. 
ii  (fi  iican,  wv  think  that  tbe  arrangement 
wrir  vUh  tlM  klter  Company  was  within  the 
pvBi  fivcB  to  tbe  South  Ocorgia  A  Florida  R. 
&  ■*«  .  aad  tkia  •iraomnent  was  fully  assented 
k  m4  aoqsleacnl  is  by  every  subscriber  to  its 
.    mA.  M  before  mentioned. 

k  thw  nnnectioa,  it  improper  to  not  ice  a  fact 
'   »  ben  pefeired  to  by  tbe  counsel  of  the 

■" rt  of  his  views,  but  which 

_    .    .  ratire  of  the  view  which  we 

V  tekr«  <d  dte  powers  of  the  South  Georgia 
A  FraUa  K.  R.  l^.  The  original  route  author- 
as  in  W  takm  bv  its  parent  Company,  the 
imnimM  FlnridatL  R.  Co.,  extended,  as  wl' 
^  «^  froB  Oi^eUtom  or  some  other  point 
'  '  '  cMtn  Rallrowl,  to  Albany,  with 
istnict  a  railroad  from  Al- 
f.  and  from  thence  to  the 
,  Aficrwanls,  as  we  have  also  seen, 
■  Mc^Am.  1107.  tlte  SoDtb  Georgia  &  Flori- 
ftK  K  Cb.  waa  a«ated.  and  that  portion  of 

" "m  from  Albany  southward 

attae  Florida  Uue  was  ttmni- 
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powers  of  the  parent  Company,  among  which 
was  the  power  to  incorporate  its  stock  with  that 
of  any  other  company.  The  northern  part  of 
the  original  route,  extending,  from  Albany 
northward,  to  Amerlcus,  a  pout  of  connection 
with  the  Southwestern  Railroad,  still  remained 
under  the  original  charter;  and  this  part,  be- 
tween thirty  and  forty  miles  in  length,  was  after- 
wards transferred  to  the  Southwestern  R.  R. 
Co.  with  an  incorporation  of  stock,  similar  to 
wliat  was  done  by  the  South  Georgia  A  Florida 
R.  H.  Co.  with  the  southern  part  of  the  line. 
But  it  seems  that  the  Southwestern  R.R. Co.  bod 
not  BufScient  unissued  slock  to  pay  for  the  road 
thus  acquired.  Whereupon,  an  Act  was  passed 
by  the  Legislature ' '  To  amend  the  charter  of  the 
Southwestern  R.  R.  Co.  and  to  authorize  an  in- 
crease of  the  capital  stock  of  said  Company  ,etc. , " 
bv  which,  after  reciting  Ihe  power  ^ven  to  the 
deorgia  &  Florida  R.  R.  Co,  to  incorporate  its 
stock  with  the  stj>ck  of  any  other  company,  fur- 
ther recited  that  the  latter  Company  had  agreed 
with  the  Southwestern  R.  R.  Co,  to  incorporate 
its  stock  with  the  stock  of  that  company,  and 
had  delivered  it.i  railroad  ninuin^  from  Ameri- 
custo  Albany  to  the  Southwestern  R.R.Co.,and 
had  received  slock  of  the  said  Company  to  the 
amount  of  near  f5O0,OU0,  and  that  it  thereby 
became  necessary  to  increase  the  capital  slock  of 
said  Southwestern  R.  R.  Co.;  it  was,  therefore,  [Ml] 
enacted  that  the  latter  Company  be  authorized 
to  issue  stock  in  addition  to  the  amount  men- 
tioned in  its  charter  for  any  sum  not  exceed- 
ing (.500,000;  and  that  the  road  from  Amuricus 
to  Albany  should  be  considered  part  and  parcel 
of  the  road  of  the  Southwestern  R.  R.Co.  ,and  be 
liable  to  pay  to  the  State  the  same  tax  that  the 
rest  of  the  Southwestern  R,  R.  Co,  was  liable 
to  pay.  This  arrangement,  which  the  Legisla- 
ture thus  enabled  the  Southwestern  R,  R.  Co, 
to  carry  out,  and  in  doing  so  recognized  its 
validity,  was  precisely  i^imilar  to  that  which 
had  been  made  between  the  South  Georgia  & 
Florida  R.  R.  Co.  and  the  Atlantic  &  Gulf  R. 
R.  Co.  in  regard  to  the  road  from  Albany  to 
Thomaaville.  The  only  difference  between  the 
two  cases  was,  that  the  Bouthneslcrn  R.  R.  Co. 
had  to  get  power  to  Issue  addilionalstock,  a 
power  which  the  Atlantic  it  Gulf  R.  R.  Co.  did 
not  need,  as  it  already  bad  authority  to  issue 
the  amount  of  stock  required  for  carrying  out 
it.H  arrangement  with  the  .South  Georgia  •&  Flori- 
da R.  R.  Co, ;  at  least,  it  Is  so  staled  and  Is  not 
denied,  nor  b  the  contrary  alleged  in  any  of  the 
ptcndings. 

The  point  taken.  In  relation  to  tbe  issue  of 
stock  by  the  Atlantic  <!;:  Gulf  R.  R.  Co.  in  pay- 
ment of  the  road  purchased  by  It,  is,  not  that 
tlie  Company  bad  no  power  to  issue  tltal  amount 
of  stock,  but  ttiat  It  had  no  power  to  issue  pre- 
ferred slock.  But  it  hardly  lies  In  the  mouth 
of  tliose  who  received  tliis  slock  and  who.  for 
tereral  years,  accepted  the  intereat  guarantied 
to  be  paid  thereon,  to  make  this  objection;  es- 
pecially, as  no  other  parties,  neither  the  Slate 
nor  the  holden  of  the  common  stock,  have  ever 
objected  to  the  Issue  of  this  preferred  stock. 
Without  entering,  therefore,  into  a  discussion 
of  tbe  abstract  question  wbetlier  a  railroad  com- 
pany mav  not  issui  a  preferred  stock,  when  done 
In  good  laith,  io^tcad  of  ImuIdj;  bond*  to  Um 
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Compouy  was  formed  by  the  amalgamation  of 
two  distiiict  Companies  and  became  iovested 
with  ^  the  powers  contained  in  the  charters  of 
both.  These  Companies  were,  flrat,  the  Savan- 
nah, Albany  &  Qulf  R.  R  Co.,  chartered  in 
1847  under  the  name  of  the  Savannah  &  Albany 
R  R.  Co.,  and  second,  the  Atlantic  &  Gulf  R. 
R.  Co.,  chaiteied  in  1S56.  The  first  of  these 
Companies  was  aulborized  to  construct  a  rail- 
road communication  between  Savannah  and 
Albany,  by  such  route  as  the  Company  might 
aelect,  wiUi  such  branch  road  towards  the  north 
and  towards  [he  south  from  said  road  to  such 
point  or  points  aa  they  might  deem  requlaile ; 
with  power  also.at  any  time,  to  extend  said  road 
to  onv  point  or  points  on  or  across  the  Chatta- 
hoochee River.  Besides  the  ordinary  corporate 
powers  riven  to  this  Comptmy,  it  was  tnveeted. 
as  already  mentioned,  "With  all  the  rights, 
privileges  and  imrounitios  which  by  Ihclaws  of 
Georgia  are  held  and  enjoyed  by  any  incorpo- 
rated railroad  company  or  compames,"  The 
Georgia  R.  R  &  Banlung  Co.  tiad  been  char- 
tered in  ISSTi.  Other  railroad  companies  in 
Georgia,  then  in  existence,  had  power  "To  have, 
purchase,  receive,  posaesa.  enjoy  and  retain 
lands,  rents,  tenements,  hereditaments,  goods, 
chattels  and  ^ects  of  whatsoever  kind,  nature 
or  quality;  and  the  same  lo  sell,  grant,  demise, 
nlieneor  dispoee  of."  Sec,  Charters  of  Georgia 
R.  R.  &CentrBlRR.,Prince'sI>ige8t,  pp. 811, 
326.  The  second  of  the  Companies  consoli- 
dated as  aforesaid,  to  wit:  the  Athmtic  &  Gulf 
R.  R.  Co.,  had  power  to  coDsCruct  a  railroad 
from  a  point  in  Wayne  County,  southwest  of 
Savannah,  tothewesleroboundary  of  the  State, 
south  of  Fort  Gainci>:  being  In  a  general  west- 
erly direction  across  the  southern  part  of  the 
cjtate;  but  it  was  provided  that  the  Savannah, 
Albany  &  Gulf  R.  R.  Co. ,  as  weU  as  the  Bruns- 
wick &  Florida  R.  R.  Co.,  might  join  tbeir 
tracks  with thatof  the Atlantic&GullR  RCo. 
The  latter  Company  was  invested  with  all  the 
privileges,  immunities  and  exemMlons  granted 
to  the  Central  and  to  the  Georgia  Railroad  Com- 
panies, or  cither  of  them. 

The  two  Companies,  Savannah,  Aluany  & 
Oulf,  and  Atlantic  &  Gulf,  were  consolidated 
under  the  name  of  the  latter  Company  by  virt- 
ue of  an  Act  passed  in  April,  18^,  oy  which 
it  was  provided  that  "  The  several  immunities, 
franchises  and  privileges  granted  to  said  Com- 
panies, by  their  original  charters  and  the  amend- 
ments thereof  and  tne  liabilities  therein  imposed 
shall  continue  in  force." 

From  these  charters  and  laws  it  appears  that 
the  consolidated  Company  had  power  to  con- 
struct a  T.'kilroad  from  Savannah  to  the  south- 
western border  of  the  State;  and,  amongst  other 
things,  to  construct  a  railroad  communication 
between  Savannah  and  Albany,  and  to  make 
branch  roads  towards  the  north  and  towards 
the  south  :  and,  even  before  the  consolidation, 
the  Savannah  &  Albany  Company  was  author- 
ized to  Join  its  tract  to  that  of  the  Albany  & 
Gulf  Company;  so  that  the  line  of  roads,  as 
SS4 


eluding  the  branch  from  Thom 
bany,  cannot  be  said  to  have  d^Mrted  lo  aoy 
respect  from  the  strict  course  pointed  out  and 
deugnated  by  the  charters  of  ue  consolidated 
Companies.  The  main  line  commences  at  S*- 
vannah,  under  the  charter  of  the  Savannah  & 
Albany  Company,  and  runs  southwesterly  to 
Wayne  County,  and  thence,  under  both  char- 
ters, for  both  Companies  were  authorized  to 
use  the  same  track,  westwardly  to  ThomasviUe 
and  Bainbridgc,  in  the  aouthwealeni  part  of  the 
State,  with  a  Dranch  running  from  Dupont  to- 
wards the  south  into  Florida,  and  a  branch  from 
Tbomasvillc  towards  the  north  to  Albany,  form- 
ing a  railroad  connection  between  Savannah 
and  Albany,  In  making  the  railroad  connec- 
tion between  Savannah  and  Albanv,  the  origi- 
nal charier  of  the  Savannah  &  Albanv  R  K. 
Co.  could  not  be  construed  to  require  tiiat  this 
connection  should  be  made  by  a  rigidly  strai^t 
line.  The  directors  were  invested  with  reason- 
able discretion  as  to  the  route  to  be  taken  ;  and 
since  the  subsequent  legislation  expressly  au- 
thorized the  Savannah  A  Albany  Co.  to  loin  its 
track  with  that  of  the  Albany  £  GuU  R  R 
Co..  it  is  clear  that  the  line  of  the  latter  Com- 
pany  was  not  regarded  as  an  improper  depart- 
ure for  that  of  the  former.  Indeed,  by  au  Act 
passed  in  1857,  the  Albany  &  Oulf  R.  R.  Co. 
were  requirred  to  get  the  release  of  the  Bat'an- 
nah  A  Albany  Co,  of  its  right  of  way  over  the 
line  of  its  contemplated  rood,  before  it  dbuld 
have  the  state  subsidy  proposed  to  be  given  to 
it;  which  plainly  shows  that  the  line  of  the  Al-  ( 
l"U)y  &  Gulf  road,  which  properlv  lay  through 
1'homasville.  was  regarded  aa  within  the  fail 
limits  of  the  route  granted  to  the  Savann&h  A 
Albany  Co.  This  being  so,  the  branch  load 
frcm  ThomasviUe  lo  Altniny  was  fairly  within 
the  power  and  authority  given  to  the  Savamiah 
&  Albany  Co.  by  its  original  charter,  to  estatv 
lish  a  nulroad  connection  between  SaTann^ 
and  Albany. 

Then,  since  the  consolidated  Company  had 
authority  to  construct  a  railroad  from  Thomas- 
viUe to  Albany,  and  to  establish  the  nilroad 
connection  between  Savannah  and  AHmny  In 
that  way,  and  had  the  general  power  to  poi- 
chase  and  receive  property  of  every  coDcrava- 
ble  kind,  nature  or  quality  (limited,  of  course, 
by  the  general  objects  of  its  charter),  what  'waa 
to  hinder  its  purchaaing  from  the  South  Qeor- 
gia&  Florida  R  R  Co.  its  line  of  road  between 
Thumasville  and  Albany,  and  paying  for  it  by 
the  issue  of  its  own  stock  ;  an  arrangement 
which,  as  we  have  seen,  the  South  Gcor;^  4c 
Florida  R.  R  Co.,  on  its  part,  had  a  perfect 
right  to  make  ?  It  seems  to  us  that  this  ques- 
tion is  not  hard  to  answer ;  but,  that  it  ia  dear. 
that  the  one  Company  hod  the  right  to  piir~ 
chase  this  road  as  lully  as  the  other  Company 
bad  the  rieht  to  sell  it ;  and  that  the  risbt  of 
both  was  fully  given  by  the  charters  and  la-ws 
which  pave  th^  their  respective  powora. 

We  do  not  mean,  in  the  slightest  degree,  to 
dlsofflrm  the  general  rule,  that  a  corpora^on 
cannot  dispose  of  its  franchises  to  another  cor- 
poration vdthout  legislative  authority.  But  we 
think  that  the  authority  clearly  existed  in  tbi» 
case,  being  fairly  deri^d  from  the  legislation 
which  affected  the  two  Companies,  without  any 
forced  or  stunned  constracoon  of  Its  terms, 

UM*  v.a. 
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TW  Mcoad  qaMUm  nlMd  by  the  appellADta, 
MBd^:  whether  the  contnct  amounted  to  anv- 
Meg  nen  th«D  a  lesoe,  tuu  been  safflcleouy 
■niiawd  far  irtwt  has  alreedj  been  said.  Tbie 
w— rtl  Oil  "between  the  CMnpaniea  had  tn  view 
twrnterot  the  entire  intenet  of  the  South  Oeor- 
itaAFIoeUftaaCo. 

Tie  lUid  question  nieed  is,  whether  the 
Souk  OeorgM  &  Florida  a  R.  Co.  and  the 
oUct  Lniaivoen,  are  not  Tendon  whose  pur- 
<feBe  Booey  fa  unpaid,  and  who  are  thence  en- 
diU  to  amrxt  a  right  at  attachment  upon  the 
jw^Mtj  tn  preference  to  the  claims  of  the  mort- 

Kcnditan  of  Uk  Atlantic  &  Gulf  R.  R.  Co. , 
MdeeT  The  original  Interveners  are  certaln- 
It  aat  milled  to  awnimf  any  such  position.  As 
^«dy  rf  jwrn,  tbeir  iteiu*  It  fixed  by  their  own 
cWn,  aa  MwAbolden  of  the  Atlantic  &  Oulf 
I.  B.  Co.  Tbey  ate  each  and  nothing  more, 
ooBl  aa  lo  the  intenst  due  on  their  stock,  as 
I*  wfadi  tbey  are  nothing  more  than  general 
oeAhn.  Aa  to  the  South  Georgia  &  Florida 
K  R.  Oo. :  it  haa  no  claim  at  all.  It  received 
1  for    The  priority  of  Its 


Q  question 
d  with  that  of  I 
. ,  with  which 

merged  In  the  latter 
.,  — , .  Bow  far  it  can  ever  be  galTanized 
kM  aew  life  for  the  purpose  of  the  extension 
^  ihe  nad  from  TbomasvlUe  to  the  Florida 
■r.  k  ia  aot  imnfaij  to  Inquire.  That  ques- 
0  do  with  the  one  no^"  in 


ed.  WW  (nooeporaled  w 
kAOoUR  R.  Co.,wi 


TW  o^  temalning  queetioa  U,  whether  the 
^riof  twi  or  mortgage  given  by  the  Atlantic 
t  drnlt  Baflraad  Company  to  the  complainant 
__..-.  _.. 'Tecoveia  the  railroad  in  ques- 


.r  to  be  constnicied 

h  to  Bainbrldge  or  to  and  from 
r  pninla  In  the  State  of  Georgia,  with 
-  -  -  I,  with  an  rights  of  way  ac- 
terlo  be  acqmred  or  obtMned, 
t  ■■  (TdHag  Mock  and  machlneiy  acquired 
w  la  he  tknvafier  aoqolred.  and  all  iranchiBea. 
Bfitt  Md  privOfwa  connected  with  or  relat- 
i^»MU  fsOroad  or  the  conatrucdon,  main- 
•■MM  or  oae  thereof.  Under  the  settled  rule 
■  n0«d  to  the  operation  of  railroad  mort- 
PWB  «■  after  acquired  property,  where  the 
!■■•  «f  Ike  iBMrvment  extend  toetich  prop- 
«!?.  An*  <SD  be  tto  qoertlon  that  the  mort- 
PV  ■  iki*  caee  did  extend  to  and  cover  any 
— ^a  nC  tiMd  beloaging  to  the  Company  and 
1)  by  Ita  charter,  which 


9  raOniad  from 
■  to  Albany  is  folriy  within  this 
We  have  already  wen  that  the  Com- 
P«*  h«4  *e  power  U>  cooftrtict  tbia  line;  that 
■  •»  wiMb  Mb  bartend  limits.  There  can 
^vfcuabi.  tkeretoe.  that  ff  the  road  had  been 
^■■nnad  by  the  Company  without  any  refer- 
w»  M  A«  Somh  Oenrgia  &  Florida  ItellrDad 
t^iWT.  k  waaM  have  fallen  directly  with- 
s  ^  4yaHle«  at  the  rale  In  quertlon.  In- 
"■<  if  uMi^uillii),  It  directlT,  the  Atlantlp  A 
^CK  R  OsBpaay  procand lu 


through,  and  by  arrangement  with  and  purchase 
from,  the  South  Georgia  &  Florida  Company. 
Can  this  make  auv  difference  T  When  con- 
structed, the  road  became  part  of  the  system 
of  roadsof  theAtlantic&GuIf  R.  R.  Company, 
as  much  so  as  if  it  bad  constructed  It  independ- 
ently. A  road  purchased  as  and  for  a  part  of  Its 
chartered  line  la  no  less  a  part  of  lis  proper  road 
than  one  built  for  that  purpose.  Provision  was 
made,  it  Is  true,  in  the  contract  between  the 
Companies,  for  a  prior  lien  in  favor  of  the  mort- 
ga^  separately  placed  upon  the  road  thus  ac- 
quired. That  lien  Is  conceded  to  be  valid  and 
binding.  But  subject  thereto,  the  mortgage 
given  to  the  complainant  properly  extends  to 
and  covers  this  road  as  part  of  the  entire  line 
of  the  Company.  It  Is  embraced  in  the  terms 
of  the  mortgage,  and  is  in  law  subject  to  its 
operation.  It  Is  part  of  the  lawfuUv  acquired 
property  of  the  Atlantic  &  Oulf  it  R.  Com- 
pany, acquired  under  its  chartered  rights  and 
powers.  It  is  the  property  of  no  other  com- 
pany. It  Is  subject  to  the  debts  of  no  other 
company,  except  those  which  allached  to  it  by 
virtue  of  the  superior  mortgage  liens  before 
mentioned.  The  appellants,  aa  stockholders  of 
the  Company,  equally  with  the  Comp&ny  it£elf, 
are  bound  by  the  mortgage.  Their  claims  are 
inferior  and  subject  to  it.  Their  position  as 
general  credilorSj  In  regard  to  any  interest  due 
tnem,  ia  equally  inferior.  They  liave  no  equity 
that  can  prevan  against  it. 

The  appellants  have  suggested  several  subsid- 
iary points  which,  regard  being  had  to  the  views 
we  have  already  exprcascii,  cannot  affect  the  re- 
sult. One  point  Is,  that  the  charter  of  the  South 
Georgia  &  Florida  R.  R.  Co.  expired  in  1873. 
before  the  execution  of  the  final  deed  to  the 
Atlantic  &  Gulf  R.  R,  Co.  We  do  not  under- 
stand that  the  charter  expired  at  that  time,  but 
only  that  the  time  limited  for  the  construction 
of  the  road  expired.  If  the  charter  expired, 
how  did  the  Company  become  a  party  to  this 
suit  ?  But  even  if  the  charter  did  expire,  the 
road  was  finished  and  in  possession  of  the  .\t- 
lantic  &  Gulf  R.  R.  Co.  in  1870.  and  the  entire 
transaction  was  then  completed.  The  convey- 
ance executed  In  1876  was  merelv  carrying  out 
in  form  what  was  already  completed  and  car- 
ried out  In  substance.  But  how  can  this  objec- 
tion avail  Uie  appellants  in  anv  view  of  the  case  T 
What  right  have  the;  to  object  lo  the  convey- 
ance f  Its  only  purpose  was  to  carry  out  what 
ther  and  nil  the  parlies  concerned  consented  lo 
accl  acquiesced  in  long  before.  And  in  their 
position,  aa  stockholders  of  the  Atlantic  &, 
Gulf  R,  R.  Co.,  it  does  not  Ue  in  their  mouths 
lo  object  that  the  South  Geoi^a  &  Florida  R, 
R.  Co,  unlawfully  exerdsed  corporate  powera, 
when  it  completed  the  performance  of  its  obli- 
gation to  the  Allanllc  &  Oulf  R.  R.  Co. 

But  it  is  unnecessary  to  pursue  the  subject 
further.  We  tee  tuiViing  in  the  yointt  raited  on 
(^  appeal  to  iatalidate  the  decree  of  the  Cireuil 
Qniri. 

The  cUeree  it,  therefore,  ^firmed. 

^nne  oopf.   Teat : 

James  H.  HoKeoner.  CSeik,  Sup.  Ooort,  V.  S. 
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\  yyr.AL  Irrjc  -.:'-  r-  .;t«k*  CVr^trftheD»- 
"py- ;  ■•'/■rf  nu.  f»(t*  'A  iLe  txtt  fslh-  «p- 

^-jK-rr^ul  if  Ibe  **«  by  Jfr.  Jutliee  Tttids 

1  ;ii>  «a*  ?.  r.rry tfliof  Utmed  a  libd  of  d- 
'.' rrint'u/n.  CWl  in  the  ftapretue  Oj-Jrt  o*  the 
I)i>iri'-t  ijf  O/l-imt^.  '10  tichaU  nf  the  adoinl 
awl  'rflVvr*  aiw)  mm  of  tbe  TtorUi  Ailuiiic 
'■'liiailrMj,  1'>r«y/T«  the  Ifrtinty  prorided  bv 
tij.A'-t'rfOrti«T'^"f  Jim-».  iSM.wsulalin? 
|/rix'!  prri'Maliiiini  Bod  tb«  dutribaliofi  of  prize 
iinin<7,     la  f*tiii.  at  L.,  »^. 

Tlw  ntli  •'■'Vtim  of  ihal  Art  declarea  "That , 
II  UiiKitj'  (IiaII  lie  paid  bj  tbe  United  Stater 
I'lT  iw-b  jN-ruin  im  txianl  any  «liip  or  Teeac-I ' 
of  w«r  IwliintfinK  to  an  enemy  at  the  com-  ■ 
r[jrti'»fif>eiit  of  on  eoKai^emcnt,  wUcb  shall  be  , 
milk  i/t  oihcrwjie  diMiroyed  in  auch  engage- 1 
irii'iit  )iy  any  abip  or  vewel  belonging  to  the  ' 
I'riltwl  HtuU-M,  or  which  it  may  be  necessary  to 
di'i>ir"y  In  iMiniuiiiucnr^  of  Injuries  nutained  in 
iicllon,  of  91110,  if  the  enemy  i  vessel  wasof  in- 
ferior foni',  aiKl  of  1300,  ifof  eqaal  or  superi- 
or force,  to  lie  (llvliliij  among  the  offlcera  and 
cri-w  In  tliu  wime  manner  aa  priie  money;  and 
wJicn  Ihe  Hi:tiiBl  niimlier  of  men  on  board  any 
micli  vi'HHi'l  rnnnot  lie  Hnlisfactorily  ascertained, 
ll  nhnli  In!  I'Klimnled  acconling  to  the  comple- 
tni'iit  iilluwod  111  vewcli  of  its  riaas  In  tbe  Navy 
of  Hill  United  Hlnles;  and  there  nhnll  bo  paid  as 
iKiiinty  ll)  llio  cuptorN  of  any  vessel  of  war  capt- 
ured from  iiu  enemy,  wlileli  they  may  be  in- 
m  nieliil  111  di'Klniy,  or  whicli  shall  be  Immedi- 
itli'ly  ilextroyi'd  for  tlio  public  lotercst,  but  not 
in  i'niiNH|iienee  of  Injuries  received  in  action, 
(IH)  fur  every  iierwin  who  shall  be  on  board  at 
llictlme  i)(  mieli  enpturc." 

The  llliel.  In  Hubsinnce,  allegea that,  between 
llieKlhofOctolKT,  IHM,  and  the  38tb  of  April, 
IHim,  llio  Niirlli  Atlnnllc  Squadron,  conaiBtiDg 
of  eleven  ■IiI|m  of  war,  which  are  mentioned. 
WB*  uiiiler  ttio  rommand  of  David  D.  Porter, 
now  Adminil  of  the  Navy:  that,  by  orden  of 
the  I'mldeiit  of  the  United  States  and  of  the 
Secrrlary  of  tlic  Navy,  he  aaceoded  tbe  James 
and  York  Klvera,  in  Virginia,  with  the  yenela 
'    SMI 


A:iicital  PWkr:  MddMMalfatf,by  the  Actof 
Cu^Tns  r4  Jine  90.  18*4.  cited  above,  tbe  at- 
fiecn  Md  tairf  ike  tipmSna  wovendUed  to 
a  bcs^iT  d  9IM  s  head  for  each  man  on  the 

cm^cmm.  It  tkendore.  pnya  that  socb  bonn- 
n  may  be  aDiTwd  to  tbem:  and  that,  io  eeti- 
matiDf  tbe  nnMwSp^i  stnaflh  of  tbe  eDcmy, 
tbe  coun  viH  take  into  cooiidentioD  and  ftd- 
jodce  ifaal  an  poaom  engaged  on  land,  as  well 
as  tbc«e  en  tbe  water,  in  icBBtiug  tbe  United 
;>la^  tBTal  fonel  in  that  ngwement,  may  be 
held  to  ba*«  been  on  board  of  the  enemy'a  ves~ 
f^  and  treated  as  adjuncts  to  them;  and,  fur- 
it  will  be  difficult  and  in  some  in- 
reascai  of  tbe  lapee  of 
Ka,  to  show  tbe  number 
of  men  that  were  on  and  about  tbe  ettemye  ves- 
tds  when  tbeengagententcommaiced,  the  libel 
prays  I  hat  mob  (brcea  msv  be  estimated  acoord- 
uic  to  tbe  complement  of  men  allowed  to  ves- 
pels  of  the  same  c^wcity  in  tbe  navy  of  tbe 
Untied  States. 

Upon  this  libel,  process  was  otdered  to  be  is- 
sued to  the  Secretary  of  the  Navy,  notifying 
bim  of  tbe  curamencement  of  the  suit;  and, 
subsequently,  testimony  in  the  case  was  taken 
and  such  proceedings  were  tiod  as  resulted  in  a 
decree  in  favor  of  the  libelants,  by  the  Supreme 
Court  of  the  District  of  Columbia,  sitting  in 
admiralty,  and  held  by  a  single  Justice.  The 
case  being  subsequently  carried  before  the  full 
covul,  the  decree  was  reversed  andtbelibel  dis- 

From  the  decree  of  ill»mic«nl  the  case  ir 
brought  by  appeal  to  this  court 

Me—ri.  J«roBae  F.  Hannia^-,  B.  P.  .Bui 
itr,  Ehuxh  Tolten  and  Q.  Ooneine,  forappeUant. 

Mr.  S.  F.  PUlUpa,  Sotidtor-Otn.,  for  ap- 

Mr.  Jvttiet  Field  delivered  tbe  opinion  of 
the  court: 

Two  objecttons  are  made  to  the  recovei-v  of 
the  bounty  claimed  by  the  libelants:  one.  'tbat 
the  destruction  of  Ihe  confederate  vessels  xcas 
effected  by  the  joint  action  of  tbe  anuy^ 
navy;  tbe  other,  that  It  took  place  01 
waters  of  Ihe  United  States. 


,yCoog[e 


™y  and 
tefniaiui 
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Ptar  ibe  detenninstJoD  of  Um  flnt  of  these  ob- 
pakma,  H  wfll  be  neceMMy  to  consider  tbe 
M  luuLiilii  of  Ibe  fleet  under  command  of  Ad- 
■faal  t\xter,  immediatelf  preceding  the  capt- 
m*  et  Rkhmood.  The  record  enables  ns  U> 
do  Ail.  atalKnigb  officers  present  on  the  veseek 
SBa  ht  Iheir  recoUecUon  of  datefl. 

Ob  the  iBMnlag  of  Aprils,  1865,  General  Lee, 
iiMiiMiiilliil  tim  enemj's  forces  around  Rich- 
■n«L  informed  the  confederate  authorities  that 
kr  Aonld  itmnediatelr  witbdraw  his  lines  and 
mcaMe  ibe  dty.  Toe  withdrawal  aod  evac- 
1  look  place  od  the  evediog  of  that  day. 
— '--1  of  his  purpose  was,  ondoubtedl^, 
ted  to  Admiral  Porter  soon  after  it 
■w  (enenlly  kooim  in  Richmond,  which  was 
hfiv^BOOB.  At  that  time  there  were  in  Jamea 
brnJornvDe  mOes  below  Richmood,utislruc- 
4^  whdrli  llie  Coofederates  had  placed  to  pre- 
•■■iiWaaeEDtof  the  Union  fleet.  Vessels  filled 
■tk  anne  bad  been  sunk  and  numerous  torpe- 
Balteries  had  also 
d  along  the  river.  Borne  of  the  ob- 
irere  fnst  above  the  lower  end  of  what 
B  aa  Datch  Qap  Canal  about  sixteen 
■^  be  the  ilTer  from  Richmond,  which  were 
-winallT  placed  iberebj  the  Confederated,  and 
rffci»m»ila  maintaiiied  bv  the  forces  of  the 
ru»d  Sutca.  Two  miles  above  them  was 
HoalenTa  Mofedenle  battery.  Eight  miles 
-' «  Dutch  Gsp  Canal  was  Chamn's  BluS, 
ile  above  that  on  the  opposite  side  of 
raa  Dmrr's  Bluff,  teven  miles  below 
.  G«!Der^  Lee's  lines  extended  across 
a*  ffivr  hetweeu  the  two  bluffs,  and  below 
Htmt.  Abnre  the  obstructions  near  Dutch  Gap 
Ihm!  ■rmal  confederate  vessels  of  war  were 
■■Hill  WIkd  Oeneial  Lee  was  compelled 
V-  i^BdrjB  faht  linea.  oiden  were  given  that  the 
kBrHea  ca  Janee  RiTer  should  Ih:  wil^dTawn 
Md  tte  c«afedmtc  vessels  destroyed 

A*  Miao  B«  Admiral  Porter,  on  ihe  «d  of 
A^'J,  wa*  informed  or  had  reason  to  believe 
tte-  •MEcrd  L«c  intended  to  retreat  from  Ricb- 
kbA  be  pre  orders  for  the  removal  of  tbeob- 
«Xb~'«a  in  the  river,  and  for  bis  vessels  to 
^^  fin  on  ibe  confedfTaie  batteries  within 
^B(*.  ami  (o  push  on  Ihrouf^  the  obstructions 
•  1m  ■•  tbey  wen  carried  away,  first  sc[\ding 
■■:*  ahead  to  remove  the  torpedoes.  These 
^*-n  were  csiTkd  out  with  gn«t  gallantry  and 
^r:.  a  h^TT  "**  ***  opeiied  on  the  batteries 
tm.  'tetav  tte  foDowlnK  ni^l,  achannel  was 
-3  '^r— T^  tbe  obatnicncHu.  Soon  after  the 
Sp4  otaeJ  ttte  tbeeaemy,  to  prevent  the  capl- 
^r  jt^im  witK  Tonmienced  destroying  them, 
lexf  tov  to  aDiiie  of  them  and  bluwing  up 
^Mm.  0*tbcarxtdBr,the3d.theaeeIpa£sed 
ar«A  (far  ohsiTiictKaH  and  moved  up  to 
Iw^  ■  Bbiff.  captaring  one  of  the  enemy's  ycf- 
^  WtarA  fead  not  been  dertroyed,  the  iron-ckd 
^  Tcaaa.  Another  of  Ifae  enemy's  vessels, 
TW  fciif  at.  «M  aubeequentlv  captured  fur- 
*m  tm  Aa  rtrcr.  Al  Dniiy's  Bluff,  the  ves.sels 
•«■  Miteadbvileofastniciions  until  the  4th. 
fm  ^m  Aay  ue  Admiral,  accompanied  by 
PiHrtHi  UJcoln.  ptoceeded  up  to  Richmond. 
A^anife.  )■  Ifcemomnenta  of  the  Admiral's 
k«  m  to  aaam  of  Jamca  River  and  in  lu  at- 
*n  m  *■  taOcrtea.  be  was  not  asslcted  by  the 
——■ ^ne  etfaay  portion  of  tbe  Armv  of 


the  destruction  of  tbe  other  vessels,  nmy .  in  that 
sense,  be  said  to  have  been  eSecled  by  nis  fleet 
alone,  yet,  without  tbe  aid  of  the  army,  the  re- 
suit  mentioned  would  not  probably  have  been  l**-^' 
accomplished.  Certainly  tts  movements  con- 
tributed most  essentially  to  the  success  of  the 
fleet.  For  several  moolbs  it  had  been  lying 
near  Richmond,  under  the  command  of  Oenerol 
Grant,  with  the  avowed  purpose  of  capturing 
that  city  and  of  destroying  the  conmleraie 
forces.  The  result  of  the  battle  of  Five  Forks, 
on  the  fliBt  of  April,  satisfied  the  confederate 
commander  that  he  could  not  hold  his  lines 
and  protect  Richmond.  The  withdrawal  of  hia 
troops  and  the  evacuation  of  Richmond  fol- 
lowed. Had  they  not  been  thus  forced  to  re- 
tire and  his  lines  nad  continued  to  cross  James 
River  between  Chaffin's  Bluff  and  Druty's 
BluS,  it  would  have  been  almost  if  not  qtute 
impossible  for  the  fleet  of  Admiral  Porter  to  as- 
cend the  river.  The  fire  of  the  shore  batteries, 
with  the  assistance  of  the  confederate  troops 
near  by,  would  have  checked  any  advance,  sup- 
ported, as  they  would  have  been,  by  tbe  confed- 
erate vessels  and  the  torpedoes  in  the  stream. 
It  is  plain,  therefore,  that  whatever  was  accom- 

Eli^hed  by  the  fleet  of  the  Admiral,  in  James 
liver,  on  the  ed  and  8d  days  of  April,  1865, 
must  be  considered  as  the  result  of  the  co-oper- 
— '-■ -  action  of  both  the  army  and  the  navy.  It 
ers  not  that  tbe  movements  of  the  army 
miles  distant  from  tbe  operations  of  the 
fieet.  They  relieved  that  fleet  from  resistence 
which  mlght,Bnd  probably  would, have  defeated 
any  attempt  to  ascend  the  river  above  theshore 
batteries,  and  destroy  the  armed  vessels  of  tbe 
enemy. 

Prize  money,  or  bounty  in  lieu  of  it,  is  not 
allowed  by  the  laws  of  Congress  where  vessels 
of  the  enemv  are  captured  or  destroyed  by  Uie 
navy  with  uie  co-operation  of  the  army.  To 
win  either,  the  navy  must  achieve  its  success 
without  the  direct  md  of  the  army,  by  maritime 
force  only.  So  pecuniary  reward  is  conferred, 
for  anything  lal^  or  destroyed  by  the  navy, 
when  it  acts  in  conjunction  with  the  army  m 
Ihe  capture  of  a  fortfied  position  of  the  enemy, 
Ihougn  the  meritorious  services  and  gallant  con- 
duct of  ita  officers  and  n-^ii  may  justly  enlilje 
them  to  honorable  mention  in  the  history  of  the 
country.  The  Siren,  13  Wall,,  889  [60  U,  8., 
XX,,  505], 

The  second  obiccllo;>  to  a  recovery,  that  the 
destruction  of  the  confederate  vessels  was  ef- 
fected upon  inland  waters  of  the  United  States, 
ia  equally  clear,  if  the  term  "properlv"  used  in 
the  7th  section  of  the  Act  of  1864.  can  he  con-  [8iaj 
Btrued — OS  counsel  seem  to  lakefor  granted — lo 
oco  public  vessels  of  the  enemy.  That 
provides,  among  other  things,  for  the  col- 
in  of  captured  and  abandoned  property, 
a  in  addition  lo  the  Acton  that  subject  of 
March  12,  1B68.  18  Stat,  at  L.,  877;  12  .Stat. 
at  L.,  820.  The  7th  section  declares.  "Thatno 
property  acizwi  or  taken  upon  any  of  the  inland 
walerH  of  the  United  States,  by  the  naval  forces 
thercif.  shall  be  regarded  as  maritime  prixei  but 
nil  property  so  seized  or  taken  shall  be  prompt- 
ly aclivcred  to  the  proper  officers  of  the  courts, 
or  as  provided  in  this  Act  and  in  the  said  Act 
ap^vtd  March  12,  1863." 

Tlie  term  '  'inland"  us  here  used  was  evident- 
ly taieoded  to  apply  lo  all  waters  of  the  United 

I.  CoCH*C 
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the  aid  of  vessels  o(  war.  These  were  seldom 
required  od  sucli  naUn,  except  wheo  batteries 
or  fortified  plac*s  near  them  were  to  be  attacked 
Id  coDJuDCtion  wltli  the  army.  As  observed  by 
the  court  in  the  case  of  The  Cotton  PlarU,  Con- 
gress probably  anticipated,  in  view  of  the  state 
of  the  war  when  the  Act  was  passed,  that  most 
of  the  captures  on  the  rivers  would  be  made  by 
thearmy.  10  Wall.,  577  [77U.  8„  XIX,,  983], 
James  River  is  an  Inland  water  In  any  Benee 
which  can  be  given  to  the  term  "inland."  It 
lies  within  the  body  of  coimties  in  Virginia. 
For  miles  below  Ridmiond  and  below  the  ob- 
BtructioDB  mentioned,  a  person  can  see  from 
one  of  its  bonks  whkt  is  done  on  the  other. 
Rivers  across  which  one  can  thus  see  are  Inland 
waters.  It  matters  not  that  the  tide  may  ebb  and 
flow  for  miles  above  their  mouths;  that  fact 
does  not  make  tliem  any  part  of  the  sea  or  bay 


James  U.  HoKenney,  Oerk,  Sup.Oonrt,  U.  I 


cited-ios  u.  a.,  101 :  iia  D.  8.,  nr 


(See  8.  C,  U  Otto,  Ba-tO.) 
\cer  of  renea  on  habeas  corpos. 


tbe  power  of  the  court  M  commit , 

the  act  of  wtilcb  tie  has  been  coDviotad. 

[No.  7.  Orig.1 
StOmitted  Jan.  S,  1883.   Decided  Jan.  15,  1883. 


APPLICATION  for  a  rale  to  show  cause  wby 
a  writ  of  habea*  eorpoM  should  not  issue. 
This  case  comes  before  the  court  upon  tn 
application  for  writs  of  habtat  eorpu*  and  etr- 

The  pettttoner,  Carll,  was  indicted  and  con- 
victed In  the  Circuit  Court  for  the  Souiheni 
District  of  New  York,  charged  with  having  vio- 
lated section  6481  of  the  Revised  Statutes  of 
the  United  States,  in  havina' passed,  uttered  ind 
published  to  and  upon  the  Bank  of  tbe  Metrop- 
olis of  the  City  01  New  York,  with  intent  lo 
defraud  tbe  said  bank,  certain  bonds  of  thr 
United  States,  described  in  tbe  indictment,  snd 
therein  alleged  to  be  falsely  made,  forged,  coun- 
terfeited and  altered, 

Mr.  A.  J.  DItt«iihoefer.  for  pellliODer. 

No  opposing  counsel. 

Mr.  Chi^  Jtt^iee  W»it«  delivered  the  opin- 
ion of  the  court: 

Thi»  application  i*  denied.  We  have  had  oc- 
casion  to  say  at  the  present  Term,  in  Br  parte 
GurUt  [anie,1!32],  that  "  We  have  no  j^nenl 
power  to  review  the  Judgments  of  the  inferior  i 
courts  of  the  United  States  tn  criminal  caBes,bf 
the  use  of  the  writ  of  habeat  oorput  or  other- 
wise. Our  Jurisdiction  Is  limitea  to  the  single 
question  of  the  power  of  the  court  to  commit 
the  prisoner  for  the  act  of  which  be  has  been 
convicted."  This  rule  is  well  settled.  Exmrlt 
Laage,  18  Wall,,  168  [85  U.  S.,  XXI.,  872]; 
EiparU  Botcland,  104  U.  S,,a04  [XXVI.,  Ml]. 

The  grounds  of  the  present  application,  as 
stated  In  the  petitioa,  ore:  that  tbe  drcuitcourt 
had  no  Jurisdiction  to  trv  the  prisoner  for  the 
offense  of  which  he  has  been  convicted  and  to 
commit  ium  to  prison  therefor,  because: 

1.  The  instruments,  described  in  the  indict- 
ment and  charged  to  have  been  forged,  show 
on  their  face  that  tltey  are  not  bonds  or  obhgm- 
tions  of  the  United  States  and,  even  if  genu- 
ine, possessed  no  validity;  and, 

2.  It  was  conceded  on  tbe  trial  that  the  in- 
struments set  forth  In  the  indictment  were  gen- 
uine registered  bonds,  and   that   the  forgery 


Non.— [TAiit  queaUcnu  nun  ''<  conaldtred  on  v/rU 
4if  habeas  corpus. 
Habeai  corjntt  Is  a  remodf  for  evei^  lUettal  Impris- 


'v.  Martln,'i  Park.  ft\'lii"'peop'te' v.  Bol" 
i.  Cr,  81;  People  v.  Dixon.  4  Pu-k.  Cr, 

o4ifi.C.,aAbb.  Pr.,3Be. 

lUegalltlea  ani  Dot  ImHrrilarltles  wUl  be  Inqulrei] 
into.  Br  ;«rt*8ha«.TOIilo8t-, 81;  In  reFarnham, 
3  Col.,  bit:  Ex  parte  Van  Haoan,  26  Ohio  Bt..  iM: 
Ex  iMYle  Gibson,  31  Cal.,  SIS;  Br  part*  Schwartz, '. 
Tei.App.,T*:  Er  parte  McQIll.BTei.App., we. 

Mere  erron  will  not  be  Inquired  Into,  n  tbe  court 
hod  Jurlodlctloii  and  did  oot  exceed  tt,  tbe  Inquiry  I 


will  be  carried  no  further.  Foople  v.  CkTuuelL.  t 
ParfcCr.,  BBO;  Matter  of  Prime.  1  fcrb.,  MO;  Poo- 

Sle  V.  UnConalok,  4  Park,  Cr.D;  Crandall^  PetlliOD. 
IWls.,mi  Matter  ofPlaccM  How.  Pr..a»:  Peo- 
ple V.  Ltooomb,  BO  N.  Y.,  H» ;  a  Cy  IS  Am.  toi.,  2U ; 
wmiamson'B  Ctase,  W  Pa.  St.,  B;  Flemlnav.  Cfark,  IS 
Allen.  ISl;  Nauerv.  Thomas,  13  Allen,  BR:£x  parte 
Bustaoell.SOhlo  Bt.,  TT. 

The  questlOQ  of  jurisdiction  Is  alwajs  open  to  In- 
qulrv  upon  a  writ  of  liabtae  eorpu*  Danab  v.  Wos- 
terla«,  «  Tbx,,  888 :  Cropper  v.  Com.,  S  BoK  (Va.). 
^ajlnrt  Booth,  8  Wis.,  1;  in  rr  Booth*  ByoraR, 
8  wis,  1ST;  inr«BlBlr,  4WIS.,  6K;  Jn  re  O'Couaor, 
6  Wis.,  m\  Palvey  v.  Mawlng,  T  WK,  0^  Jn  tt 
Boyle,  e  Wt,  an:  In  rs  Tarbfe.  31  Wls^JTr;  ,^  re 
Bemtor,  *1  wk.  BT ;  In  re  Eldred  &  Ford.jW  Wte. 
SBO ;  imier  V.  Bnvder,  6  Ind.,  1 :  People  T.  NoUoon.  19 
Hun,  214. 

pSwner  may  be  dtocbarffod  on  hotwoj  emjui  if 
the  court  under  whoce  proo(»  ha  Is  hold  Iwd  no  ju- 
risdiction.   Canes  last  clled,  and  Ex  parte  Brtdsee,  £ 

'^eobleotlon  that  the  Indlctmaot  on  which  the 
— , ..^„rf^=.i  no.  „r.t  lound  by  a  legal 


Tbe  die  to  olDoe  of  the  olBcer  iKtf  ore  whom  tfae 
prtoooer  was  oommttted  wHl  not  be  conaldeted  on 

ter  of  Prime!]  Barb.C34D;  Hatterof  Wakker.  S  Barb., 
Iffl;  Qriffln<B  Case,  Cliae.DBo.,  W:  8.  C-,  S5  Tbx. 
Supp.,8e8;  JEr|xiHcCiU,*Tex.App..Mr. 

loe  r.  s. 


■'Google 


MiLLEB  T.  Hat.  Bahk. 


(H^-fUS 


AS  tke  boock  deacribed  in  the  indictment, 
tatft  tlMt  in  the  tfaiid  count,  purportad  to 
kmbMnfaaoMl  under  the  Act  of  July  14,1870. 
FHSuL  Bt  L.,  ZTS],  ch.  336,  aa  amended  by 
1^  La  t4  Jaaaaiy  20,  1671  [16  Stat,  at  L., 
M).ek.>l.    This  Act  provides  for  "■ ' 


it>  !«•«  tbe  imfHint  and  impreasioD  of  the 
•Ittc  DcDartmeot  of  tlie  TrefKui?  of  the  Uniiad 
MOM.  In  the  indictment  it  Is  averred  that 
On  taoMtattiu  wtae  of  bonds  of  tlie  United 
.  Thia  is  enoogli  for  the  purposes  of  the 
'  "'not  the  circuit  court.  Whellier  the 
■all  anmierfeited  are  in  the  form  of  those 
huSt  iianed  by  tbt  Secretary  of  the  Treas- 
«t  ■ado'  the  aotbority  of  the  Act  referred  to, 
» 1  Tw*iiT  of  fact  to  be  estahliihcd  on  the 
Bjri  Emm  committed  on  the  trial  of  this 
■»■  da  DM  depri  ve  the  court  of  its  power  to 
i^iwa]  opon  crmviction  and,  as  has  been 
»K.  ^eh  oTon  are  not  subject  to  correction 
k*.  «ither  in  Ibe  preaent  form  of  proceeding 


»  TreMurr.  By  the  Act  of  Fel 
'   ».  Mi  [It  Stal.  at   L.,  «56],  cb.  45,  the  Pres- 
i^M  va»  BBttkorized  to  designate  some  ofQcer 
Bmi  to  perform  the  duties  of  an- 
e  of  death,  resignation,  abeence  or 


idictment 
-tmpd  tte  uhanoer  with  a  crime  against  the 
««•  4  thr  Uahed  StatM;  U.  8.  t.  ifaHgoUJ, 
*  H-w..  sua-,  and  we  have  nothing  to  do  with 
^'*<a^  uUnf  oo  the  evidence  presented  to 
■M^  tkr  cbane. 

irnim  H.  McKaiaej,  dark.  Sup.  Omut,  V.  B. 
OMM-aOMo  8(~  m;  W  Am.  Bep..  W;  111  D.  °  . 


«  D.  MILLER  n-AL..  H/k.  in  Err., 
ilTlOXAL  BASK  OP  LANC4BTER 


»tS% 


iheri^tforhlm- 


IV  EBHW  m  ib»  Oonn  of  Appeab  erf  (be 
-«  rf  E«netT.  "^"^ 

^  ^■*'*T  ■■d  "^  of  the  caae  kppcar  in 
"^  ^Ma  ■  aC  the  coort. 


On  motion  to  dlamlss. 

JfeMTt.  R.  T.  MflTriok  and  BL  F.  Morris, 
for  defendanta  In  error,  in  support  of  motion. 

Menn.  P.  PhUUpa  and  W.  Hmllett 
Phillips,  for  plaiatlm  In  error,  eoTitra, 

Mr.  Cliii^  JtuUee  WkHe  delivered  the  opin- 

iouof  the  court: 

From  this  record  it  appears  that  one  S.  W. 
Miller,  being  insolvent,  made  an  assignment  of 
his  property  to  M.  J.  Durham,  trustee,  for  the 
benefit  of  his  creditors.  The  trustee  afterwards 
instituted  a  suit  iu  the  Boyle  Circuit  Court  of 
Kentucky,  to  enforce  his  trust.  To  this  suit, 
S.  D.  Miller  and  E.  B.  MlUer,  two  of  the  pres-  [643] 
ent  appellants,  were  parties;  nod  In  due  course 
of  proceeding  a  decree  was  entered  for  the 
sale  of  the  assigned  property.  In  this  decree  it 
appears  that  9.  D.  MiUer  and  E.  B.  Miller,  who 
were  then  in  pos-session  of  part  of  the  premises 
under  a  lease,  were  permitted  to  liold  until  the 
31st  of  £>ecerober,  18bO,  but  it  was  added: 
"  Said  S,  D,  MiUer  and  Ed.  B.  Miller  agree  lo 
give  said  trustee  the  full,  entire  and  peaceable 
possession  of  the  house  and  lands  they  use  and 
occupy,  on  or  before  the  81st  day  of  Uecembor 
next,  and  ou  their  failure  so  lo  do,  the  trustee, 
Durham,  may  have  a  writ  of  /labcre  faeiatvot- 
tationam  against  each  of  them,  and  the  clerk  of 
this  court  Is  hereby  directed  to  issue  the  same," 

Under  this  decree,  the  property  now  in  ques- 
tion was  sold  and  duly  conveyed  lo  the  First 
National  Bank  of  Danville.  The  Danville 
Bank  afterwards  sold  and  conveyed  the  prop- 
erty lo  the  National  Bank  of  Lancaster,  a  uanit 
organized  under  the  uiitional  lianking  law.  Tit. 
LXJi.,  Revised  Statutes.  After  these  convey- 
ances were  made  a  writ  wns  applied  for,  under 
the  decree,  iu  l>ehalf  of  the  Lancaster  Banic, 
and  l3.sucd  to  John  Meyer,  sheriff  of  the  county, 
commanding  him  to  take  tlie  possession  of  the 
property  from  S.  D.  Miller  and  E.  B.  Miller, 
and  deliver  it  to  Durban),  the  trustee.  There- 
upon S.  D.  Jiillcr,  E.  B.  -Miller  and  John  W. 
Miller,  the  last  of  whom  had  in  some  way  fpol 
into  the  possession  of  the  property  after  the  de- 
cree, filed  a  petition  in  the  Boyle  Circuit  Court 
against  the  Lancaster  Bunk  and  the  sheriff,  to 
enjoin  the  execution  of  the  writ,  on  the  ground 
that  it  was  issued  without  authority  and  was 
void.  In  this  petition  it  was  alleged  that  the 
Lancaster  Uankbad  no  power  under  its  charter 
to  take  and  hold  the  property  and  that,  con- 
sequently, the  deed  to  it  was  inoperative  and 
void.  iTiere  wore  also  allegations  of  irregular- 
ity in  the  form  of  llie  writ,  mid  that,  since  the 
decree,  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  Bank.  To 
this  petition,  the  Lancaster  Bank  filed  an  an- 
swer and  counterclaim.  In  the  counterclaim, 
the  Bank  set  up  Its  title  through  the  sale  under 
the  decree.  The  praver  was,  that  the  petition 
I  f  the  plainliOs  be  dismissed  and  for  a  Judg- 
ment lor  recovery  of  possession.  Upon  the  ,_^.« 
hearlne.  the  writ  which  had  been  issued  was  l***l 
set  adae  for  irregularity,  but  a  new  writ  was 
awarded  the  Bank.  Prom  a  Judgment  lo  that 
effect  an  appeal  was  talien  to  the  Court  of  Ai>- 
peals  of  Kentucky,  where  the  Judgment  was 
affirmed.  To  reverse  this  Judgment  of  affirm- 
ance, (he  present  writ  of  error  was  brought. 

Our  Jiirisiliclion  depends  on  the  question 
whether  the  pUindfls  In  error  have  been  denied, 
1» 


e.oog 


^c 


»-§i*  BCTMSn  COCK  ov 

J  tbe  ^f*tK  beknr,  ^7  "tfUe,  r^ht,  prfr- 
^ft- or  bamanitT  tffttMlw  Kt  tip  or  efafanet"' 
Ader  (be  bnkfi^  AcL  AinrirM  ISativ 
tU  br  tU*  conn  fn  Onngi  t.  Xorwotd, 
•naOt,  M4,  ttei,  in  order  to  cfre  a>  taiMieK 
km  in  tUacfaMof  cmm,  lber^t,tiaear  ii»- 
\j  which  i*  deoM  anut  fiDw  oai  of  Oie 
.HiOloD,  or  *tremoriiBtiiteo<UM  Uniled 
IMates  relied  on.  Coder  Ibi*  rate  forfMlictkKi 
WM  not  Ulccn  io  th«i  cMe,  althoncb  It  wm  an 
action  of  ejectmenl  b^  Hormooai  kMee,  umI 
tte  nearA  ritowed  thai  u  clfon  wm  maite  Io 
defeat  ib«  recoreiy  became  of  an  ootatawUnr 
tttle  tn  a  thbd  penon  adrerM  to  Norwood  and 
pIMteUA  bjra  tntdj.  CAi>/./m<»'«MarnhaIl, 
fai  epeakloK  for  tbe  court,  laid:  "  Wbenerer  a 
rtfAt  piTwa  ottt  of  or  i*  prcrte<:ted  \tj  a  tiea^ 
tl  la  tanctioned  aninrt  allibe  tawa  and  Judicial 
dedaiona  of  (he  Statea,  and  wboerer  maj  I 
thfa  right,  ia  to  be  prcMcted.  But  if  Ibe  per- 
aon'f  mle  la  not  aflcctcd  b;  the  treatj,  or  if  be 
clai ma  nothing  under  a  trean,  bia  Uile  cannot  be 
protected  bv  Uie  treaty. "  Tbe  principle  thui 
antioonced  noa  been  recoeniEcd  la  many  caaea 
doce.  Memtgomery  v.  iltm/tndtz,  13  Wheat.. 
129;  Ilenderum  t.  Tennatet,  10  How.,  S23; 
Wynn  v.  Jforrt#,  20  How.,  6  [81  U.  8.,  XV., 
BOll;  IlaU  v.  OaineM,  22  How.,  160  [83  D.  S., 
XVl.,  2681:  FwAn  t,  CoUman,  1  Black,  in 
[66  U.  B.,XVII.,  161];  Long  t.  Couttrte.  91 
U.  8..10a  [XXIII.,  288].  BcTidertony.  Tennet- 
$u,  like  Oieing*  v,  J^^rumid,  wm  an  actioD  of 
eJectnKDt,andtheeflortwBalo defeat  the  recov- 
er; by  showing  an  outatanding  tide  in  a  third 
peraon  under  a  treaty  with  which  tbc  party  in 
'  n  did  not  connect  himaelf ;  but  the  ji 


thorltyexerci«5d  under  tlicOiTipraiOovemmeni. 
it  in  t^vcn  by  'Jie  laws  af  tlic  Siulc,  which  pro- 
vide that  the  defendant  in  (.-iectment  may  hpI 
Up  title  in  a  Rtrangor  in  bar  of  the  action.  It  is 
.  true  tlio  title  fcet  up  in  this  caac  was  claimed 

[•»•'•]  under  a  treaty.  Btitto  give  jurisdiction  to  this 
court  tlio  party  must  claim  the  right  for  him- 
■KJf,  and  not  for  a  tbini  person  in  whose  title 
he  boa  no  interest.  "  And  in  llah  v.  Oatna 
itwBBMld:  "Tbeplaintift  in  error  must  claim 
for  himself,  some  title,  right,  privilege  or  ez- 
ompUon  tinder  an  Act  of  Congress,  etc.,  and 
tho  decision  muHt  be  agAin>.t  hLi  claim  to  give 
thlBCourtJuriBdietion.  S     ' 

Unl(«d  State*  by  way  oL 

ing  a  personal  interest  affecting  tbc  subject  in 
Mgaaov,." 

In  our  opinion ,  these  cases  are  concludve  of 
the  present  motion.  The  plaintiffs  inerrorset 
up  no  title  against  (he  Bank.  In  effect,  tbey 
seek  to  prevent  the  issue  of  on  execution  on  a 
Judgment  againat  Ibem  or  tboee  under  whom 
tbey  claim,  because,  as  between  the  Danville 
Bunli  and  the  Lancaster  Bank,  a  conveyance 
made  by  the  Danville  Bank,  of  the  property  to 
bo  delivered  under  the  execution,  is  inoperative 
on  occoimt  of  the  provisions  of  tbc  bonking 
low.  What  was  done  between  the  two  Banks 
bad  no  eifect  on  the  title  of  the  parties  in  pos- 
session, and  it  was  a  matter  of  no  importance 
to  them  whether  the  execution  Issued  on  tbe 
appllcatloD  of  the  one  or  the  other.  Clearlv, 
therpfore,  tbe  plaintiffs  Id  emir  occupy  no  oth- 
er position  than  (hat  of  parties  se((iDg  up  title 
8W 


UNITJO)  STATES.  iV. 

a  G.  HARBI6  ST  u. 

(See  &  C,  1«  Otto.  «»«M.) 


1.  Tbat  tbe  oemtcste  of  dtvWoa  of  optoton  ti 
rtmJnal  caae  tn  a  drcutt  court  does  not  exprea 
Me  tbat  tiM  polDt  ot  dtttoeooe  between  the  iDili 
-M  oerttAed  upon  tbe  regoen  of  eltber  pan; 
leir  ooanael,  k  not  [atal  to  tbe  JorledlctloD  of  t 

t.  U  \be  leqnest  mar  be  tabij  InfOrad,  trata  1 

ctrcnnMaiKiea  which  appear  In  tbe  reoord,  that  tc 


leqnest  mar  be  tefalr  Infened,  fnMn  tlie 
noea  which "- " -"  ""-  '- 

a.'Secti^n^UIS^tbt 


'  ■      -  ■— tie 

, ...J  or  mote  petwoa  tn  a 

Btate  or  Teiiiduj  to  ooneptie  to  depnTe  any  cer- 
. ..K_ . ■— —oftholawacrftheB&te. 


•n  of  the  «qi«l  ptotectkin  01 


b7  wtahdi  tbe7  are  auppoaed  ti 


ON  a  certificate  of  dividon  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Ten- 

The  history  and  facta  appear  in  the 

Statement  of  the  case  by  Mr.  Ju4tiet  ^VoodK 
Section  5619  of  the  Revised  Sututes  of  the 
United  States  declares:  "  If  two  or  more  per 
sons  in  any  State  or  Territory  conspire  or  go  in 
disguise  upon  the  highway  or  on  the  premise: 
of  another  for  the  purpose  of  depriving,  cJtbei 
directly  or  indirectly,  any  person  or  claas  o* 
persons  of  the  equul  protection  of  tbe  Ia<!v8  o 
of  equal  privlegesorimmunitiea  under  the  laws 
or  for  the  purpose  of  preventing  or  hinderini 
the  constitutea  authorities  of  any  State  or  Tei 
ritorr  from  giving  or  securing  to  all  peivoD 
within  such  State  or  Territory  the  equal  pre 
tectlon  of  the  lows,  each  of  ^d  persons  tSiti 
be  punished  by  a  fine  of  not  leea  than  (500  ac 
more  than  $6,000.  or  by  imprisonment,  -wit 
or  without  hard  labor,  not  leas  than  six  montl 
nor  more  than  six  years,  or  by  both  such  fix 
and  imprisonment"  This  section  was  otigim 
ly  a  part  of  section  2  of  the  Act  of  Acunl  S 
1B71.    17  Slat  at  L.,  18,  14. 

A(  the  November  Term,  1878,  of  the  Cniv 
Stales  Circuit  Court  forthe  Western  I>iBtriot 
Tenneasee  an  indictment,  based  on  tbis  aeictio 
was  returned  by  the  grand  jury  against  oq«' 
Q.  Harris  and  nineteen  others.  The  indicttna 
contained  four  counts.  Tbe  first  couxit  eliarH 
as  follows:  "  That  R.  Q.  Hania,"  and  lUnetl 
>0«  V. 


Vkitkd  States  t.  Harbib. 
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ttian,  niBiii^  them,  "  yeomen  of  the  Countr 
r4  Ctnekea.  In  the  8tu«  of  TetuwBsee,  and  all 
bip  (rf  tbe  oountj  and  district  aforesaid,  on,  to 
n  ibr  fotuunith  ds;  of  AagiM,  in  the  year 
1^''^- Lordooe  tbouMnd  elint  hundred  and 
■vmir-Mi.  in  (be  County  ofCrockett,  in  eaid 
MMc  utd  district,  and  within  the  JmiBdiction 
i  tka  conn,  tmlawfuD;,  with  force  and  anna, 
did  uM^B  togeOta  with  certain  other  pcr- 
•aivhrvae  iMiBea  are  to  Ibe  grand  ]uror8  ofore- 
■•id  DBkBown,  then  and  theK,  for  the  purpose 
'i  danring  Robert  R.  Smith.  WlUiam  J.  Uver- 
na.  Oeom  W.  Wellf,  Jr.,  and  P.  M.  WelU, 
■tncadibcrvbcingcilizens  of  the  United  States 
mdid  Mid  Slate,  of  the  eoua]  protection  of  the 
mm  in  Ihia,  lo  wit:  that,  theretofore,  to  wit:  on 
A*  dir  and  year  aforesaid.  In  «aid  county,  the 
■d  Bobert  R  Smith,  William  J.  Overlan, 
Wdla.  Jr-.  and  P.  M.  Wells,  hav- 
with  the  commission  of  cer- 
.  nes,  the  natnre  of  which  said 
ibeing  to  the  grand  Jurors  af  orc- 
-'  having  upon  such  charEe^ 
doir  airegled  by  the  IhwiuI 
•nthoritiesof  said  State,  to  wii; 
tj  MtWaiMm  A.TtKkeT,  the  said  William  A. 
'^is  IhcB  and  there  beine  a  deputy -sheriff  of 
mdrmmtj  and  then  and  utere  acting  as  Buch; 
Bd  terti^  been  ao  aircMcd  as  aforesaid ,  and  be- 
Et  tk^  and  there  so  imder  orreBt  and  in  the  cus- 
3°ir  ^  Mid  depaiT-aheriff  as  aforesaid,  they, the 
mi  ftibMt  R  &mlth.  William  J.  Overton, 
^iT«W.WrfKJr..alidP.M.  Wells,  were  there 
'  •  laws  of  said  State  entitled  to 
al  protection  of  the  lawi  there- 
.  n  and  there  entitled  under  the 
a  have  their  persons  protected  from 
ihen  so  then  luul  there  under  arrest  as 
Aod  the  grand  Jurors  aforesaid, 
■^^  ikeiT  o«ihi  aforoaaid,  do  further  present 
*m  the  *aid  R.  O.  Harris,"  and  nineteen  oth- 
«•  lawiiii:  tbem.  "  with  certain  other  persons 
*ta«  nunn  are  to  the  Mid  grand  Jurors  un- 
!»•«*.  did  then  and  there,  with  force  and 
^^  ^Ip^TiiTlj  conspire  togetlier  as  aforesaid  > 
^m  ^td  there  for  Uw  purpose  of  depriving ' 
mm.  Ite  Mid  Robert  R.  Smith,  William  j:  ( 
Otmtam.  Oenrge  W,  Wells.  Jr.,  and  P.  M.  : 
ViA.  mT  tbcir  ri^ts  lo  the  due  and  ajual  pro-  j 
Mian  <1  (be  la>i  of  said  Slate  and  of  their : 
^fii»  In  be  pvMected  in  their  persons  from 
'a4»a  whSe  an  thai  and  there  imder  arrest  oa  i 
rij-«dd  ^al  while  so  then  and  there  in  the  cus- 
M«  'I  ttm  said  deputy-aherifT,  and  did  then  ' 
M  iten  deprive  them,  the  Mid  Robert  R.  I 
tmmx  TdlhB  J.  Urerton,  Oeoive  W.  Wells,  ' 
>  mi  P.  H.  Well\  of  lurh  rigtats  and  pro- 1 
oa^  Mid  of  the  dot  and  equal  protection  of' 
^  *■•  *4  the  Mid  Sute.  by,  then  and  there,  ' 
■k»  «i  qad^  amti  as  aforesaid  and  wblle  w ' 
•■  Mri  ttavclnthectiKodyof  thesaiddeputy- 
MMJT  a*  rfowiwiii.  beating,  bruising,  wound- 
W  Md  n^rvwb*  m-trtMing  them,  the  mid 
lUmrt  R  i^Mh,  WOHam  J.  Overton,  Oeorp; ' 
T  «.&  Jr.Md  P.  M.  Wells,  contrary  to 
"»  Wm  ef  tkn  ita<Dt«  in  such  case  made  and 
wiAA  md  acainM  tbc  pence  and  dignity  of 


^  wA  lasn  nd  ama,  nnlawftilly  did  o 
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Tucker,  deputy-sheriff  of  said  coun^,  from 
giving  and  securing  to  the  said  Robert  R.  Smith 
and  others,  naming  them,  the  due  and  equal 
protection  of  the  laws  of  said  State,  in  this,  to 
wit:  that,  at  and  before  the  entering  into  aald 
conspiracy,  the  sold  Robert  R.  Smith  and  oth- 
ers, naming  them,  were  held  in  the  custody  of 
said  deputy-sheriff  by  virtue  of  certain  war- 
rants duly  issued  against  them,  to  answer  cer- 
tain criminal  charges,  and  it  thereby  became 
and  was  the  duty  of  said  deputy-sheriff  lo  cafc- 
)y  keep  in  bis  ciutody  the  said  Robert  R.  Smith 
and  others  while  so  under  arrest,  and  then  and 
there  give  and  secure  to  them  the  equal  protec- 
tion of  the  LiTCSof  the  State  of  Tennessee;  and 
that  the  defendants  did  then  and  there  conspire 
together  for  tlie  purpose  of  preventing  and  tiln- 
dering  the  said  deputy-sheriff  from  then  and 
tbere  safely  keepioK,  while  under  arrest  und  in 
hiacuslody.the  said  Robert  R.  Smith  and  oth- 
ers, and  giving  and  securing  to  tbem  the  equal 
proleclion  of  the  laws  of  said  Slate. 

The  third  count  was  identical  with  tbe  sec- 
ond, except  that  the  conspiracy  was  charged  to 
Lave  been  with  the  purpose  of  hindering  and 
preventing  said  William  A.  Tticker,  deputy- 
sheriff,  from  giving  and  securing  to  Rob^  R. 
f^milb  alone  the  due  and  equal  protection  of  the 
laws  of  the  State. 

The  fourth  count  charged  that  the  defendant* 
did  conspire  together  for  the  purpose  of  depriv- 
ing said  P.  M.  Wells,  who  nos  then  and  Uiere 
a  citizen  of  the  Unite<l  States  and  the  Stale  of 
Tennessee,  of  the  equal  protection  of  the  laws, 
in  this,  to  wit:  said  Wellx  having  been  charged 
with  an  offense  against  the  laws  of  said  Stale,  [032] 
was  duly  arrestarbv  said  Tucker,  deputy-sher- 
iff,and  so  being  under  arrest  was  entitled  to  the 
due  and  equal  protection  of  said  laws  and  to 
have  his  person  protected  from  violence  while 
so  underarrcBt:and  the  said  defendants  did  then 
and  there  unlawfully  consnire  together  for  tbe 
purpose  of  depriving  said  Wells  of  his  right  to 
the  equal  protection  of  the  laws,  and  of  his  right 
to  be  protected  in  person  from  violence  whiloso 
under  arrest,  and  "  Did  then  and  there  deprive 
hira  of  such  rights  and  protection,  and  of  the 
due  and  equal  prot«otion  of  tile  laws  of  thei^tata 
of  Tennessee,  bv.  then  and  tbere,  and  while  he, 
tlic  said  P.  SI,  Wells,  was  so  then  and  thereun- 
der arrest  as  aforesaid,  unlawfully  beating, 
liniising.  wounding  anil  killing  him.  tbe  said 
P.  JI.  Wclla,  contrarj-totheformofthestatuta 
in  such  case  made  and  provided,"  etc. 

The  defendants  demurred  to  the  indictment 
on  several  grotmds,  among  themthc  following: 

1.  "  Because  the  olTeu^-s,  created  by  section 
MlOofthe  Revised  Statutes  ofthe  United  Stales, 
and  upon  which  section  the  aforesaid  four 
counts  ore  based,  are  not  constitutional ly  with- 
in tbe  jurisdiction  of  tbe  courts  of  tbe  United 
Stales,  and  because  the  matters  and  things  there- 
in referred  to  are  judicially  cognizable  by  state 
iribunals  only,  and  legislative  action  hereon  ia 
among  the  rights  reserved  to  tlie  r^veral  States 
and  inhibitea  to  Congress  by  theC'oDalilulionof 
the  United  States; "  and, 

3,  "  Because  the  sold  section  5519  of  lite  Re- 
vised Statutes  of  tbe  United  Stales,  in  so  far  aa 
it  create*  offenses  and  imposes  penalties,  is  In 
violation  of  the  Constitution  of  the    United      [«33] 


^  IS  fmo 
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The  case  WBB  heard  in  the  circuit  court  OD  the 
demurrer  to  the  indictment  and,  as  the  record 
states,  "  Came  the  district  Mtomey,  on  behalf 
-  of  the  United  States,  and  came  also  the  defend- 
ants indicted  herein,  bv  their  attorneys,  when 
this  case  came  on  to  be  tteard  before  the  Honor- 
able John  Baxter,  Circuit  Judge,  and  the  llon- 
orahte  Connally  F.  Trigg,  District  Judge,  pre- 
sidlns,  on  the  demurrer  of  the  said  defcadanU. 
filed  herein  on  the  5Ui  day  of  February,  A,  D. 
1878,  to  the  indictment  nerein,   and  the  said 


vised  Statutes  of  the  Uuited  States  on  which  the 
said  Indictment  is  based,  tieing  section  number 
6519  tliereof,  ^  •  •  after  argument,  hereby 
dire<'t  the  said  point  •  *  •  to  be  certiQed  to 
the  Supreme  Court  of  the  United  Statos  for  its 
decision  thereon,  oud  the  same  is,  accordini^ly, 
order^.  And  it  is  further  ordered  by  llie  court 
e  be  continued  until  the  decision  of 


tborizea  certificates  of  division  of  opinion,  de- 
clares: "  Wlienever  any  question  occurs  on  the 
trial  or  hearing  of  any  criminpl  proceeding  be- 
fore a  circuit  conrt,  upon  whieh  the  judeea  are 
div-iited  in  opinion,  the  point  upon  which  they 
disagree  shall,  during  the  some  term,  upo"  the 
request  of  eillu'r  party  or  their  counsel,  bo  stated 
under  the  direction  of  the  judges,  and  certified. 
under  the  seal  of  the  court,  to  llie  Supreme  Court 
at  their  next  session;  but  nothing  herein  con- 
tained shall  prevent  the  cauao  from  proceedins 
If,  in  Ilie  opinion  of  the  cuurt.  furtlier  proceed- 
ing can  be  had  without  prejudice  tothe  merits." 

Mr.  3.  F.  PhilUpB.  midtoT-Oen..  for  the 
United  Stales. 

No  counsel  appeared  for  defendant " 

Mr.  Jvgtiee  Woods  delivered  the  opiiiion  of 
the  court: 

The  certificate  of  division  of  opinion  in  this 
case  docs  not  cspressly  state  that  the  point  of 
difference  between  the  Judges  was  certified  "up- 
on the  request  of  either  party  or  their  counsel." 
Neither  party  challenges  the  jurisdiction  of  this 
court,  but  it  has  occurred  to  us  as  a  question, 
."od  we  have  considered  it,  wticther  this  omis- 
sion in  the  certiflcateis  fatal  to  ourjurisdiction, 
and  we  have  reached  the  conclusion  that  it  is 

It  furly  appears  fi-om  the  certificate  ttiat  the 
point  uponwiuchtheJudgcs  differed  in  opinion 
was  stated,  under  tlieir  direction,  in  the  presence 
of  the  counsel  of  lx>th  parties,  without  objection 
from  either,  and  it  is  cspressly  stated  that  the 
cause  was  continued  until  the  decision  of  this 
court,  upon  the  point  of  difference  between  the 
Judges  could  l)e  rendered.  Had  no  certificate 
of  division  of  opinion  Ixsen  made,  the  result  must 
have  been  a  judgment  against  the  indictment, 
although  tiie  diifcrence  of  opinion  arose  upon 
the  demurrer  of  defendant;  for  no  judgment 
could  have  been  given  against  the  defendant 
upon  the  indictment,  if  the  Judges  were  not 
agreed  as  to  the  constitutionality  of  the  law  upon 
which  it  was  based.  Hence,  it  became  the  duty 
of  the  prosecuting  officer  and  theintereatof  the 
Government,  which  he  represented,  to  request 
a  certifurate  of  division  of  opinion  for  the  deter- 
mination of  the  question  by  this  court.  The 
case  is  brought  to  this  court  oy  the  counsel  for 
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the  United  States  upon  the  point  stated  in  Uh 
certificate;  the  case  is  suspenaediuitil  our  decis- 
ion upon  thepoint  certified  is  made;  and  heaskf 
us  to  decide  the  question  upon  which  the  Judgci 
of  Uie  circuit  court  differed.  These  circum- 
stances, all  of  which  appear  of  record,  conad' 
ered  in  connection  with  the  fact  that  the  court 
made  the  certificate,  raise  the  l^el  presiunptioi 
tliat  a  request  for  tlie  certificate  was  duly  pre- 
ferred. The  record  evidence  of  the  fact  of  tlM 
request  by  counsel  for  the  United  States  Is  Id- 
controvertible. 

It  is  suggested,  that  under  section  849  of  Ibe 
Revised  Statutes,  which  provides  that  a  jur; 
may  be  waived  whenever  the  parties  or  their  at 
tnmeTS  of  record  file  with  the  clerk  a  sliptila- 
tion  in  writing  waiving  a  jury,  this  court  hu 
decided  that  the  fact  that  tne  stipulation  was  in 
writing  and  filed  with  the  clerk  must  appearol 
record  in  order  to  entitle  the  party  to  the  revien 
of  Ilie  ruling  of  the  court  in  the  progress  of  the 
trial  provided  by  section  700,  and,  therefore, 
that  in  the  present  case  the  record  should  dis- 
tinctly show  the  request.  But  section  849  ei- 
pressly  requires  that  the  waiverofthe  Jury  shall 
be  in  writing  and  shall  be  filed  with  the  clerk. 
The  section  which  provides  for  a  certificate  o) 
division  of  opinion  malies  no  such  requirement 
in  relation  to  the  request  for  a  ceitilicate. 

In  one  case,  the  jurisdictional  fact  is  the  fllin| 
of  acertainpapernTitingwith  theclerk  ;  in  the 
other,  the  making  of  a  request,  which  may  be 
oral,  to  the  court.  In  either  case,  when  the  ju- 
risdictional fact  fairly  appears  by  the  record, 
our  jurisdiction  attaciiee.  So,  in  this  case,  if 
the  request  may  be  fairly  inferred  frona  such 
circumstances  as  we  have  mentioned,  that  isall 
that  is  necessary  to  satisfy  the  statute.  In  Su- 
poTitort  V.  Kenitieolt.  103  U.  S.,  B54  [XXVL. 
480],  this  court  held  that  when  a  stipiUation  In 
writing  was  filed  with  the  clerk,  by  vrliicli  it 
was  provided  that  the  case  might  be  submitted 
to  the  court  on  an  agreed  stateiuent  of  facts,  but 
which  contained  no  express  waiver  of  a  jury, 
yet  this  amounted  to  a  waiver  suffldent  to  meet 
the  requirements  of  section  649.  AJid  though 
the  right  of  trial  by  jury  is  a  constitutionaJ  one, 
yet  this  court  has  declared  that  when  it  simply 
appeared  by  the  record  that  a  par^  was  present 
by  counsel  and  bad  gone  to  trial  lielore  the  cour 
without  objection  or  exception,  a  wwver  of  liij 
right  to  a  jun'  tiial  would  be  presumed,  and  bt 
would  be  held  in  this  court  to  the  legal  consc 
quences  of  such  wsiver.  SenTRqi  v,  Caae,  11 
Wall.,  275  178  U.  S..  XS.,  895]. 

We  are,  therefore,  of  opinion  that  the  rcuuef 
by  counsel  of  the  United  States  fora  certiQcat 
of  division  is  suflicientty  shown  by  the  recortl  i 
this  ca.se,  and  that  our  jurisdiction  is  olcar. 

We  pass  to  the  consideration  of  the  merits  ( 
the  case.  Proper  respect  for  a  co-otriinai 
branch  of  the  Government  requires  ilie  cour 
of  the  United  States  to  give  effect  to  the  pr 
sumption  that  Congress  will  pass  no  Act  u 
within  its  constitutional  power.  This  pT^siim 
tion  should  prevail  unless  the  lack  of  cotiKtit 
tional  authority  to  pass  an  Act  in  que&tion 
clearly  demonstrated.  While  conceding  this 
must,  nevertheless,  be  stated  that  the  Qovei 
ment  of  the  United  States  is  one  of  deleiFBtc 
limited  and  enumerated  powers.  J^a^ia 
Hunter.  1  Wheat.,  804;  MeWUecli  v.  Jfartitar 
4  Wheat.,  816 ;  OOIkmu  v.  Ogden,  9  Wli^t. 
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Tfattet,  <Twy  TaUd  Act  of  Congrem  must 
lad  ta  Ibe  OoiMdtntkin  some  wunuit  for  ila 
BMBKE.  Thii  is  kppunit  bj  reference  to  tbe 
MoviM  pcoTKioiH  of  tbe  Constitution  ;  sec- 
lia  1.  of  the  M  article,  decluea  tbat  aJI  legJA- 
lMi«t  pow«r«  gisnted  bj  the  Constitution  bEhII 
fe  naed  In  the  Ooagress  of  the  United  States. 
irakm  B.  of  tbe  aame  aiticie,  enumerates  tbe 
o  the  Congreea.  aod  concludes 


»akr  all  law*  which 
pi^tcr  to  carrj  into  execution  the  foregoing 
pi«m  umI  all  other  powers  vested  by  the  Cor- 
■ntno  in  tbe  Govenunent  of  the  Unit^ 
^laM.  or  in  an t  department  orofflcw  thereof." 
imdrX.,  of  tLe  Amrndmenis  to  the  Constitu- 
dM.  dvrlaR*  that  "  The  powers  not  delegated 
M  the  rnifaxi  Stat«s  tiT  the  Constitution  — 
■iiMMliil  bf  h  to  tbe  States,  are  reserved  t 
^fta  tofwctivelj  or  to  tbe  people." 
"-  '   -^'wStory,  inhiHComroentariesoi 


er,  therefore,  a  question  arises 
triBK  the  coQstitutiorialitj  of  a  particular 
fiwiT.  tbe  flnt  que<ion  L«.  whether  the  power 
>  wiat»ud  In  tbe  Conatitution.  If  it  be,  tbe 
^■MaM  m  decided.  If  it  be  not  expressed, 
Ike  nrxt  inanirr  must  be,  whether  it  is  prop- 
el; «  inridem'to  an  ezpress  power  and  nec- 
^HT  to  ita  exerqtion.  If  it  be,  then  it  may 
ir  icfi^ied  bj OoDgTesB.  If  not,  CongresBcan- 
M  cMfiaae  it."  8ectkm  1248,  referring  to  Vir 
emit  Bqcna  and  ReaolutioiiB,  Janttary,  1800, 
■•  B,  M ;  pR^dent  Monroe's  Erpodtlon  and 
■f^ce  of  Mar  4,  1828,  p.  47 ;  1  Tuck.  Bl. 
(<«  A».. 287. 288 ;  SUarah.  Wash.  App.,  n. 
1 :  1  »—*»"-■■■  Works,  117,  121. 

TW  ill  ■111  1 1 1  lUed  to  the  indictment  in  this 
^  ijaMaoas  the  power  of  Congreas  to  pass  the 
taa  ^alrr  which  ibe  indictment  was  found.  It 
■  Ha^iwr.  aaxmrnrj  to  search  the  Constitu- 
k«  la  marUiin   wbMher  or  not  the  power  Is 


TWn  Bfv  only  four  paragra~)hs  m  the  Constl- 
■■>•  vfeidi  can.  in  Ote  remotest  degree,  have 
m*  w^iwMe  to  tbe  queHion  in  band.  These 
m^  mnkm  X  of  article  4  of  iL  -  original  Cousii- 
a»«  aod  tbe  13lb,  14th  ai.d  inth  Amend- 
»«n,  Ii  win  >«  convenient  to  consider  these 
■  «•  to«cne  of  tbe  order  nated. 

k  »flear  tb«i  tbelStb  Amendment  can  have 
f  a:  ail  alii  II  That  Amendment,  as  was  said 
to  tkm  nmn  Id  ibe  <we  of  ('.  S.  v.  Rreae.  82 
r-  n4IXXin.,5«31,  "Bt-lalestoUic  right 
•'  wmim  of  Ibe  Tnited  Statea  to  vote.  It  does 
•■  iv^lt  the  rigbt  of  auStige  on  onTone.  It 
M-v^T  tweMaritizcDsoI  the  UnlUd  States  with 
fc  iM«kiuluiial  riKbt  of  exemption  from  ilj.s- 
■^tam^tm  In  the  rnjorment  of  tbe  elective 
.■  Btrounl  of  race,  color  or  previous 
\  tt(  KTvitudr."  See.  also.  ('.  S.  v. 
mt.tS  r.  »...M2rXXIII..  5881 ;  S.  V.. 
a.  »H  Hcrtkw  HIV  of  (be  Kevlsed 
kM  BO  rFfemtce  in  this  right.  Tbe 
1  hy  tbe  IMb  Amendment  Is 


the  laws,  of  all  peraona  and  clasaea  of  persona. 
It  requires  no  argument  to  show  that  such  a  law 
caimot  be  founded  on  a  clause  of  the  Constitu- 
tion whose  sole  object  is  to  protect  from  denial 
or  abridgment,  by  the  United  States  or  Slates, 
on  account  of  race,  color  or  previous  condition 
of  servitude,  thuright  of  citizens  of  the  United 
Slates  to  vole. 

It  is,  however,  strenuously  insisted  that  tlic 
legislation  under  consideration  finds  its  warrant 
in  the  1st  and  .^th  sections  of  tbe  14tb  Amend- 
ment. The  1st  section  declares  "All  peiaona 
I  bom  or  naturaliied  In  the  United  States  and 
subject  to  tbe  Jurisdiction  thereof,  are  cltlzena 
of  the  United  Statea  and  of  the  Slate  wherein 
they  reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
muntties  of  citizens  of  Ibe  United  Stales  ;  nor 
shall  any  State  deprive  any  person  of  life.  lib- 
erty or  property,  without  due  process  of  taw  ; 
nor  deny  to  any  person  witbin  its  Jurisdiction 
the  equal  protcclion  of  the  laws." 

The  Bth  section  declares  '  'The  Congress  shall 
have  power  to  enforce  by  appropriate  legisla- 
tion tlie  provisions  of  this  Amendment." 

It  isperfectly  clear,  from  tbe  language  of  the  rs381 
1st  section,  that  its  purpose  also  was  to  place  a 
restraint  upon  the  action  of  the  States.  In  the 
aianghter-IImiti!  Caic*.  16  Wall.,  86  [83  V.  S., 
SXI..  304],  it  was  held  by  the  majority  of  the 
court,  spealtiog  through  Mr.  Juitiee  Mitlcr.  that 
the  object  of  the  2d  clause  of  the  1st  section 
of  the  I4th  Amendment  was  to  protect,  from  the 
hostile  legislation  of  the  States,  tbe  privileges 
and  immunitiesof  citizcnsof  the  United  Stales, 
and  this  was  conceded  by  .Vr.  i/tuf ice  Field,  who 
expressed  the  views  of  the  dissenting  Justices 
in  that  case.  In  the  same  case,  the  court,  re- 
ferring to  tbe  14th  Amendment,  said  that  "  If 
tbe  States  do  not  conform  their  laws  to  its  re- 
quirements, then,  by  the  Qth  section  of  tbe  arti- 
cle of  Amendment,  Congress  was  authorized  to 
enforce  it  by  suitable  legislation." 

The  purpose  and  eSect  of  the  two  section'-,  of 
the  14tn  Amendment  ai>ove  quoted  w 


S  Ki   iklHM.  al  L..  140.  and  DOW  embodied 
■  vfti*  aus  and  Sltn  Revtatd  Statutes. 
^■Ma  SI*.  acrtwdiDr  to  tbe  tbeorv  of  tbe 


"It  is  a  guarant"  of  protcclion  ^inst  the  acts 
of  the  State  Qoverument  itself.  It  is  a  guaranty 
against  Ibe  exertion  of  arbitrary  and  tvninnieal 

Biwer  on  the  part  of  tlic  Oovemment  and  Leg- 
lalureof  tbe  Blalc;  not  a  guaranty  against  the 
commission  of  individual  oReDBeN;  ana  tbe  pow- 
er of  Congress,  whether  express  or  Implied,  lo 
legislate  for  (he  enforcement  of  such  aguaranly 
does  not  extend  to  tbe  passage  of  taws  for  tbe 
"ippression  of  crime  within  the  Stales.  The 
iforcement  of  Ihe  guamnty  does  not  reouire 
)r  authorize  CongresH  to  perform  "  The  duty 
that  the  guaranty  itself  supposes  it  to  t>c  tbe 
duty  of  (be  State  to  perform  and  which  it  rc- 
<|uires  the  State  to  perform," 
When  (he  caae  oi  C  S.  v.  VniiMniif.-  came 
(his  cour(.  the  same  view  was  taken  here. 
Tbe  Chiff  Jiutire,  delivering  the  opinion  of  tlie 
^urt  in  that  case  said:  "Tbe  14th  Amendment 
prohibits  a  State  from  depriving  any  person  of 
life,  liberty  or  property  without  due  process  of 
law.  or  from  denying  to  any  gieison  the  coual 
— vtection  of  tbe  laws;  but  this  provision  docs 
It  add  anything  to  the  rights  of  one  citizen  as 
■ '  against  another.  It  simply  furnishes  nn  addi- 
:  I  lioiwl  guaranty  against  any  encroachment  by 
2M 
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the  SUtea  apon  the  fuodamental  rights  wliich 
beloDK  U>  every  dtizen  as  a  member  of  society. 

Tbe  duty  of  protecting  all  Itscitizeiuin  the  en- 
joyment of  an  equality  of  rights  was  origioally 
assumed  by  the  States,  aud  it  remaina  there. 
The  only  obligation  resting  upon  the  United 
States  la  to  flee  that  the  Stales  do  not  deny  the 
right.  This  the  Amendment  guaranties  and  no 
more.  The  power  of  the  National  Government 
is  limited  lo  this  guaranty."  S3  U.  S.,  513 
[XXIir.,  588]. 

So  in  rirgtnia  v.Bita.lOOV.  S.,318  [XXV., 
6CT],  it  was  declared  by  this  court,  speaking 
through  Mr.  JutUee  Stroug,that  "These  provis- 
ions of  tbe  I4tl)  Amendment  have  reference  to 
Mate  action  eiclusirely  and  not  to  any  action  of 
private  individuals." 

These  authorities  show  conclusively  that  the 
legislation  imder  consideration  finds  no  war- 
rant for  its  enactment  in  the  14th  Amendment. 

The  language  of  the  Amendment  does  not 
leave  this  subject  in  doubt.  When  the  State  has 
been  ^ilty  of  no  violation  of  its  proTisiouH; 
when  It  has  not  made  or  enforced  any  law 
abridging  the  privileges  or  immunities  of  citi- 
2ens  of  the  Umted  States;  when  no  one  of  its 
departments  has  deprived  any  person  of  life, 
liberty  or  property, without  due  process  of  law, 
nor  deoiea  to  any  person  withinits  jurisdiction 
the  equal  protection  of  the  laws;  when,  on  the 
contrary,  the  laws  of  the  State,  as  enacted  hy  its 
legislative  and  construed  by  its  judicial  ana  ad- 
ministered by  its  executive  deputments,  recog- 
nize and  protect  tbe  rights  of  all  persons,  the 
Amendment  imposes  no  duty  anacoTifers  no 
power  upon  Congress. 

Section  5519  of  the  Revised  Statutes  is  not 
limited  to  take  effect  only  in  case  the  State  shall 
abridge  the  privileges  or  Immunities  of  citizens 
of  the  Unit«i  Stales,  or  deprive  any  person  of 
life,  libcriv  or  property  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protec- 
tion of  the  laws.  It  applies,  no  matter  how  well 
the  State  may  have  performed  its  duty.  Under 
it,  private  persons  are  liable  to  punisunent  for 
conspiring  to  deprive  any  oneof  the  equal  pro- 
lection  of  the  laws  enacted  by  the  State, 

In  the  indictment  in  this  case,  for  instance, 
which  would  be  a  good  indictment  under  the 
law,  if  the  law  ilsell  were  valid,  there  is  no  in- 
timation that  the  State  of  Tennessee  has  passed 
any  law  or  done  any  act  forbidden  by  the  14th 
Amendment.  On  the  contrary,  the  ^anamen 
of  the  charge  against  the  accused  is,  that  they 
conspired  lo  deprive  certain  citizens  of  the 
United  States  and  of  the  State  of  Tennessee  of 
tbe  equal  protection  accorded  them  by  the  laws 
of  Tennessee. 

As,  therefore,  the  Ejection  of  the  law  under 
consideration  is  directed  exclusively  against  the 
action  of  private  persons,  without  reference  to 
the  laws  of  theStatesor  their  administration  by 
the  offlcers  of  the  State,  we  are  clear  in  the 
opinion  that  it  is  not  warranted  by  any  plause 
In  the  14th  Amendment  to  the  Constitution. 

We  are  next  to  consider  whether  the  13th 
Amendment  to  the  Constitution  furnishes  au- 
thority for  the  enactment  of  the  law  under  re- 
view. This  Amendment  declares  that  "Neither 
slavery  nor  involuntary  servitude,  except  as  a 
punishment  of  crime  whereof  tbe  partv  shall 
have  been  duly  convicted,  shall  exist  within  the 
United  Stales  or  anyplace  subject  to  their  juris- 
M4 


dictiOD."  "Congress  shall  have  power  lo  entotce 
this  article  by  appropriate  legisuition." 

It  is  clear  that  this  Amendment,  besides  abol- 
ishing forever  slavery  and  Involuntary  sovi- 
tude  within  the  United  States,  (rives  power  lo 
Congress  to  protect  all  persons  within  tlie  juris- 
diction of  the  United  States  from  being  in  anv 


ibject  of  the  Amendment  lo  secure.  Mr.  JtuHet 
Swayne.  in  U.S.  v.Rfuxla,t  Abb.U.  8.,28;  Jfr. 
Ju4b«e Bradley, in  lf.S.v.Vruii$Aank.lWoois. 
308. 

Congress  has,  by  virtue  of  this  Amendment, 
enactea  that  all  persona  within  the  jurisdiction 
of  the  United  States  shall  have  the  same  right  in 
every  Stale  and  Territory  to  make  and  enforce 
contracts,  to  sue,  be. parties,  give  evidence,  and 
to  the  full  and  equal  benefit  of  all  laws  and  pro- 
ceedinfra  for  the  security  of  persons  and  prop- 
erty as  is  enjoyed  by  wlute  citizens,  and  shall  be 
subject  to  like  punishment,  pains,  penalties. 
taxes,  licenses  and  exactions  of  every  kind,  and 
no  other.  Act  of  April  9,  1860,  sec.  1, 14  Stat. 
atL,.2r. 

But  the  question  with  which  we  have  to  deal 
is:  does  the  13th  Amendment  warrant  the  en- 
actment of  section  6519  of  the  Revised  SUtutest 
We  are  of  opinion  that  it  does  not.  Ourconclu- 
slon  is  based  on  the  fact  that  the  provisions  ol 
Ibat  section  are  broader  than  the  13th  Amend- 


)  lo  conspire,  etc.,  for  the  purpose  of  de- 
priving another  while  person  of  the  equal  pro- 
lection  of  tl)e  laws.  It  would  be  an  offense 
for  two  or  more  colored  persona,  enfranchised 
slaves, to  conspire  with  the  same  purpoae  agamst 
a  white  citizen  or  acainst  another  colored  dtt 
zen  who  had  never  been  a  slave.  Even  if  tbt 
Amendment  Is  held  lo  be  directed  agwnet  the 
action  of  private  individuals,  as  well  as  ag&inBt 
the  action  of  the  Slates  and  United  States,  the 
lawunderconsideradon  covers  cases  both  witliio 
and  without  tbe  provisions  ot  the  Amendment. 
Itcoversanyconspiracybetween  two  fre«  white 
men  against  another  free  white  man  to  deprive 
the  latter  of  any  right  accorded  him  by  the  laws 
of  the  Slate  or  of  the  United  Slates.  A  law  un- 
der which  two  or  more  free  white  private  citi- 
zens couid  be  punished  for  conspiring  or  going 
in  disguise  for  the  purpose  of  depriving  anotbei 
free  white  citizen  of  a  right  accorded  by  the  law 
of  ihe  State  to  all  classes  of  persons,  as,  for  in- 
stance, the  right  to  make  a  contract,  bring  a 
suit,  or  give  evidence,  clearly  cannot  be  author- 
ized by  uie  Aniendment  which  simply  proUibita 
slavery  and  involuntary  servitude. 

Those  provisions  of  the  law,  which  are 
broader  than  is  warranted  by  the  article  of  the 
Constitution  by  which  they  are  supposed  to  be 
authorized,  cannot  be  sustained. 

Upon  this  question,  the  case  of  U.  S.  v.  Rm*; 
9au!s.,314fXXIII.,563],ishipoint  In  that 
case,  this  court  had  under  conaideratioD  the 
constitutionalitv  of  the  Sd  and  4th  sectiotis  of 
the  Act  of  Ma/81, 1870, 16  Stat,  at  L.,  140.  and 
now  constituting  section.^  2007,  3006  and  5506 
Revised  Statutes.  Tbe  8d  section  of  ttie  Act 
made  it  an  offense  for  any  judge,  inspector  or 
other  officer  of  election,  whose  duty  it  ^vas,  aa- 
staled,  to  receive 
1««   I'.  S. 


■  Ct 


A  LRBinirr  v,  TeAB. 


^  oooBl  ^  Tote  of  an  J  dtizen,  to  WTongfullf 
irfne  U  icceiTe  Kid  count  the  same;  and  the 
*fe  Mcdoa  made  it  an  oSenoe  for  anj  person 
Mr  ^  tone,  briber;  or  other  nnlavful  means  to 
kadcr  or  dday  anj  citizen  from  doing  any  act 
fiuiwd  to  be  done  to  quaUf j  him  to  vote,  or 
bm  voting  at  any  election. 
~  '  "  -  ent  in  the  case  charged  two  in- 
lonidpal  election  In  the  Stale  of 
with  refusing  to  receive  and  count 
.  ..eclion  the  vote  of  WilUam  Qanier,  a 
J  of  the  Cnlled  States,  of  African  descent. 
..  -.icoatended  by  the  defendants,  that  it  was 
■r4  «-.ihin  the  constitutional  power  of  Congresa 
tj  pMB  Ibe  Rectioa  upon  which  the  indictment 
*<•  hBsad.  Tlie  attempt  was  made  by  the  coud- 
vl  fvtfae  United  States  to  sustain  the  law  as 
■amnted  by  Itw  l!Uh  Amendment  to  the  Con- 
■sotinA  ti  the  United  Stales.  But  this  coun 
Md  'a  not  to  be  appropriate  legislation  under 
Itat  AfltOKlmeat.  The  ground  of  the  decision 
«w  tiwt  the  KCllaas  referred  to  were  broad 
mnnrh.  not  only  to  punish  those  wlio  hindered 
■id  dcland  the  enfranclilsed,  colored  citizen 
bom  vvOBC.  on  sccoimt  of  bb  race,  color,  or 
I  of  servitude,  but  aim  those 


**  b  woold  certainly  t>e  dangerous  if  the  Legin- 
knre  txnii  set  a  net  large  enough  to  catch  ail 
^^Bito  iJlatden,  and  Irave  it  to  the  courts  to 
wp  iaode  aod  n*  who  could  t>e  rightfully  de- 
■aaad  aad  wbooould  be  set  at  large.  YhLs 
«3«ld.  to  some  enent,  substitute  the  judicial 
tv  ihe  Lc^ialadve  Department  of  the  Qovern- 
»am.  The  OMina  enforce  the  legislative  will, 
vtaB  MBOtMliied,  if  within  the  constitudonal 
p^  ^  power.  But  if  Congress  sI^m  outside 
■J  at  eonrthwtional  Umitatloa  and  attempts 


d  when  called  upon  must  itn- 

-  -     .aent  upon  the  reserved  'ights 

tt  ttr  !Ha*ea  and  the  people." 
Aad    the  oonrt  declared  that  it  could  not 
I  the  maau  so  a«  to  bring  it  vrithin  the 

"' — ' 1  power  of  Congrev,  i"    "- 

efore,  decide 


I.  therefore,  c 


lethatCon- 


d  in  ibe  iodictmenl. 
Tk»  decUon  U  in  point,  and  applying  the 
fHariftm  catebUsbed  by  ii,  it  is  clear  that  the 
KOdinM  BOW  under  cotuideration  cannot  be 
1  by  refeieuce  to  tlie  18th  Amendment 


_  9  view  which  strengthens  this 
.  If  Congress  has  constitutional  au- 
d(r  the  fSth  Amendment,  to  punish 
bHweeo  two  peraons  to  do  an  un- 
'  h  the  act  itself,  whether 
Bvorinore  peraons. 
Im  ptnoa  cannot  make  constitutions 
nor  nui  be  with  authority  construe 
^^B.  ^BT  ^B  be  sdminlsier  or  execute  than. 
TW  Miy  «M,  thaefore.  In  which  one  {»1vate 
pa^m  ^m  aeprin  another  of  the  emial  pro- 
*^h»  <<  th«  hwi  b  by  the  commission  of 


the  laws  which  protect  the 
as  by  ibrft,  bureluy,  arson, 
»  HnnW.  If.  therein*,  we  hold 
Snt  b  warranted  by  tbe  13th 
we  iboalil,  liy  virtue  of  that  ^^  ^ 
MDoad  to  CoagrcH  tbe  power  to '  vbiob 


punish  e' 
persoDte     ....... 

Thus,  under  a  provision  of  the  Constllutloa 
which  simply  abolished  slaveiy  and  Involun- 
taiy  servitude,  we  should,  with  few  exceptions, 
invest  Congress  with  puwerover  ll>e  whole  cata- 
logue of  crimes.  A  construction  of  the  Amend- 
ment which  leads  to  such  a  result  is  clearly  un- 
sound. 

There  is  only  one  other  clause  In  the  Consti- 
tution of  the  United  States  wliich  can,  in  any 
degree,  be  supposed  to  sustain  the  section  un- 
der consideration,  namely:  tlie  2d  section  of 
article  4,  which  declares  tliat  "  Tbe  citizens  of 


But  this  section,  like  tbe  14th  Amendment,  is 
directed  against  state  action.     Its  object  is  to 

filace  the  citizens  of  each  State  upon  tbe  same 
ooUng  with  citizens  of  other  States,  and  inhibit 
discrimiiiBtive  legtslatlon  against  them  by  other 
States.  Paul  v.  Firginia,  S  Wall.,  168  m  U. 
S..  XIX.,  357]. 

Referring  to  the  same  provi^n  of  tbe  Con- 
stitution, this  court  said,  in  the  Stav^hler-ffovte 
Catet.  viii  tupra,  that  it  "  Did  not  create  those 
rights  which  it  called  privileges  and  immuni- 
ties of  citizens  of  tbe  States,  It  threw  around 
them  in  that  clause  no  security  for  the  citizen 
of  the  State  in  which  (he;  were  claimed  or  exer- 
cised. Nor  did  it  profess  to  control  tbe  power 
of  tlie  state  governments  over  its  own  citizens. 
Its  sole  purpose  was  (o  declare  to  tbe  several 
States  tbat  whatever  those  rights,  as  you  grant 
or  eslablisb  tbem  lo  your  own  citizens,  or  as 
you  limit  or  qualify  or  impose  restrictions  on 
their  exercise,  the  'same,  neither  more  nor  leas, 
shall  be  the  measure  of  tbe  rights  of  citizens  of 
other  Stales  within  your  jurisdiction," 

It  was  never  supposed  tiiat  the  section  under 
consideration  conferred  on  Congress  tbe  power 
to  enact  a  law  which  would  punish  a  private 
dtlzen  for  an  invasion  of  the  rights  of  his  fel- 
low citizen,  conferred  by  the  State  of  which 
thev  were  both  residents  on  all  its  cillzens  alike. 
Wehave,  therefore, been  unable toflndonycon- 
stitutlonal  authorityfnr  the  enactment  of  section 
5510  of  the  Revtsed  Statutes.  The  decisions  of 
this  court  above  referred  to  leave  no  constitu- 
tional ground  for  tbe  Act  to  stand  on, 

77ie  point  in  reference  lo  which  tlu  Judgt*  of 
Ika  Circuit  Court  itere  divided  in  opinion  muit, 
ther^orc,  be  decided  affaiiiel  ffie  eontUtutionalitg 
of  the  law. 
Trueoopy.  IWti 

James  H.  HoEeoner,  Clerk,  Sup.  Court,  U.  & 

Dissenting,  Jfr.  JmUce  Harlan. 

cit0ii-ii»v.a.,is;  iiac.s.,an. 


Ain>RGW  ALBIUGHT  bt  al.,  AppU., 
ANDREW  TEAS. 

(See  B.  C,  U  OtM,  tOUBO.) 
Bemoeal  of  caum-~patent  oa»e — ieA«n  nofrvnu 


oonAruMloa 


618-620  SCPREMB  Couirt  or 

ol  the  patent  or  Its  valldltr  or  Inf  rtngvment,  Is  not , 
one  arlaliur  under  the  patent  taws  of  the  Dnited 
EtSito!,  and  oannot  be  removed  from  a  State  to  a 
Federal  Court,  where  all  the  parties  are  dtteena  of 
the  same  State. 
2.  Tbe  fact  that  defendants  bad  Ucenaes  to  iMe 


t  Ukited  States. 


Oct.  Tku. 


(be  other  pateDta.  were  nonited  by  the  plaintiff 
be  reallr  made  under  his. 

S.  Ttie  ooDtroveny,  aa  to  whetlior  certain  Koodg 
manuteotuied  by  defendant  embodrthe  Inver" — 
covered  by  the  plalntUb'  patents,  does  not  n 
■arily  Involve  a  oonatructlan  of  Hie  patento. 


APPEAL  from  the  CinMitCourt  of  the  United 
States  for  the  District  of  New  Jersey. 
The  bialory  and  facta  fnJly  appear  in  the 

Statement  of  the  case  b^  Mr.  JattieeWaadMi 
This  was  a  suit  in  equity,  originally  brought 
in  the  Court  of  Chancery  of  the  Stale  of  I^w 
Jersey  bv  Andrew  Teas,  the  appdlee,  against 
the  appellants,  Andrew  AlbiMit,  Edma  R. 
Cahoonc  and  Samuel  E.  Tompkins.  The  bill 
alleged  that  Teas  was  the  inventor  and  patentee 
of  certain  improTetnente  in  coach  pads,  barness 
saddles,  and  saddle  trees,  covered  by  three  cer- 
tain letteia  patent  issued  to  him;  that,  on  Feb- 
ruary t,  1ST6,  he  made  an  agreement  in  wiitinc 
of  that  dale  vriib  Albright  and  Cahoone. which 
was  in  substaoceas  follows;  Teaaagieed  out 
part  to  make  assi^uneiits  of  said  letters  patent 
to  Albright  and  Cahoone,  and  also  of  certain 
other  letters  patent  forwbtch  be  had  made  ap- 
plication to  the  Patent  Office,  and  also  of  any 
other  patents  which  he  might  obtain  for  im- 

Erovemenis  in  gig  saddles  and  coach  pads  for 
amesBi  in  consideration  whereof,  Albrightand 
Canoone  agreed  that  they  would  use  their  best 
endeavors  to  bave  tbe  aforesaid  inventions 
worked,  goods  manufactured  and  sold  to  the 
best  advantageof  themselvesand  saidTeas,and 
to  pay  Teas  certain  specified  royalties  for  the 
use  of  the  patented  improvements,  and  pay  all 
just  nod  necessary  expenses  for  the  purpose  of 
procuring  and  sustaining  all  of  said  letters 
patent  against  inf  ringeis,  provided  it  be  for  the 
mutual  interests  and  financial  bcaeflts  tn  all  the 
parties  to  the  agreement. 

The  bill  further  alleged  that  Teas  did  asdgn 
the  patents  as  stipulated  in  the  agreement  and 
that  the  agreement  was  in  full  force;  that  a 
largo  amount  of  goods,  in  which  the  improve- 
ments covered  by  the  patents  of  complainant 
were  used.had  been  manufactured  by  Albright 
and  Cuhoone  under  tlie  name  of  the  Cahoone 
Manufacturing  Company,  and  by  Tompkins, 
Albright  and  Cahoone,  under  the  firm  name  of 
Samuel  E.  Tompkins,  Cahoone  &  Co. ;  that  the 
defendants  had  failed  to  render  proper  Etale- 
ments  of  tliu  ijuantity  of  goods  manufactured 
by  them;  that  complainant  believed  tliere  was 
a  large  amount  due  him  undersold  contract  for 
royalties,  and  that  he  had  tried  without  success 
to  obtain  an  inspection  of  the  account  books  of 
defendants  to  ascertain  what  was  so  due  him. 

Tbe  bill  prayed  for  discovery,  for  anaccount 
of  the  sums  due  the  complainant  for  roy^tiea 
under  said  contract,  and  for  a  decree  against  Al- 
bright and  Cahoone  for  the  amount  tound  to  be 
2H 


due  from  them  to  him  on  said  account  and  toi 
general  relief. 

Albright  and  Cahoone  filed  a  Joint  and  sev- 
eral answer  and  Tomptdns  a  several  answer  to 
thebUl. 

Albright  and  Cahoone,  in  their  answer,  Dei- 
ther  admitted  nor  denied  that  Teas  was  tlie 


them,  but  they  denied  that  he  had  ni 
cess  to  their  books  of  account  They  averred 
that  they  had  rendered  fuU  accounts  and  made 
all  payments  due  to  Teas  under  the  agreement 
set  forth  in  tbe  bill;  that  if  any  disputes  eiisled 
between  Teas  and  deiendanls,  they  arose  from 
a  wrong  construction  put  on  the  agreement  by 
Teas,  and  from  un  founded  claims  hy  him  ss  to 
his  rights  under  it;  thaiattheiimeof  tbeagtee- 
ment  they  were  in  litigation  with  Tompkins  in 
respect  to  certain  patents  held  by  him  for  im- 
provements in  saddle  trees;  that  the  litigation 
and  rivalry  impaired  tbe  business  of  all  three, 
and  thatin  October,  1877,  they  settled  Iheirdil- 
ferences  with  Tompkins  and  united  their  busi- 
ness with  his,  and  it  had  since  been  carried  on 
by  the  firm  of  Tompkins,  Caboone&  Co.  ,wliidt 
bad  been  entitled  to  use  all  the  patents  of  both 
parties,  and  that  the  new  firm  bad  manufttci- 
ured  many  goods  without  employing  any  ol 
the  improvements  described  in  the  patents  of 
Teas,  and  had  manufactured  many  to  which 
they  bad  applied  the  improvements  covered  by 
the  Teas  patents  in  connection  witli  those  cov- 
ered bv  patents  of  Tompkins  and  others;  that 
Tompkins  had  always  disputed  the  value  and 
validity  of  the  Teas  patents,  but  that  ihty,  Al- 
bright and  Cahoone,  had  always  been  anxious 
to  fulfill  their  agreement  with  Teas,  and  had 
paid  royalties  on  all  goods  to  the  manufacture 
of  which  it  could,  by  anjr  reasonable  construc- 
tion, be  claimed  that  the  improvements  covered 
by  tbe  Teas  patents  had  been  applied;  and  that 
if  Teas  claimed  more,  it  was  because  he  insisted 
thai  goods  made  under  tbe  patents  of  Tomp- 
kins were  infringements  on  bis  patents. 

Tompkins  made  substantially  the  same  de- 
nials and  averments  in  his  answer.  He  also 
averred  that  he  was  not  a  party  to  the  agreement 
with  Teas,  and  denied  all  obugations  under  it. 
Re  alleged  that  though  he  hadalwavs  disputed 
tbe  vaMity  of  the  Teas  patents,  he  Dad  deaired 


that  it  had  been  fulfllfed,  and  all  mooeva  had 
been  paid  him  to  which  he  was  entitled  for 
goods  made  under  his  patents. 

Replications  were  filed  to  these  anawera,  and 
the  jMrties  proceeded  to  lake  testimony.  While 
the  taking  of  the  testimony  was  going' on,  some 
correspondence  took  place  between  Uie  counsel 
of  Ihe  partis,  in  which  counsel  for  defend&nu 
specified  a  large  number  of  articles  whicb  they 
admitted  that  the  defendants  were  mauufat^tur- 
under  the  Teas  patents,  and  gav^e  a  list  of 
'teen  other  articles  manufactured  by  the  de- 
fendants, which  they  contended  were  not  made 
under  tbe  Teas  patents,  and  did  not,  thercfcre, 
fall  within  Ihe  agreement  between  Teas  and  Al- 
bright and  Cahoone.  Thereupon  the  delciii:' 
oats  filed  a  petition  for  the  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States,  in 
which  they  allied  that  all  the  parties  to  the  suit 
were  dttzcpa  of  the  State  of  New  Jeraey,  but 

loec.s. 


:m  o(  Ibr  Unlied  SUtea,  and  exclusively  witb- 
b  Ike  afoizaoce  of  the  Courts  of  the  UDited 
ms.  md  Kmorable  under  Ibe  Act  of  March 
l.is:;.1iieiui.  •tL.,4T0.  U|Matbi» petition  the 
(■■vranmored  to  the  Circuit  Court  of  tlie 
(■Bd  Sales  tor  the  District  of  New  Jersey. 
h  cnMil  of  partieH,  ao  inUrlocutow  order 
■MMili  inttir  Tirniir  rmirt  rrfrrrinjrthn  rniinr 
L'lHMn'IOTepo'^  the  amonnt  due  the  com- 
rUMtt.  if  uirUuiiK.  for  rovalty  upon  the  ar- 
iklo.  '~rinT''t''g  tbem.  io  iLe  manufacture  of 
*tk^  tkt  paienled  improvements  of  the  com- 

rpDB  Ibnl  bewing.  the  teetimoay  having 
kt  rfawd,  tbe  counsel  for  the  compkiuant 
aradUKdnnit  Court  to  remand  the  cause  to 
and  the  court  c 
It  tbe  suit  was  not 
r  aay  of  the  laws  of  the  United 
.-«».•>»  KHuoe  o»er  which  the  United  States 
CanlMdK)  joriadiction,  and  that  it  was  a 
I  w  In  H  accoaniiiig  and  relief  for  tbe  settle- 
■M  rf  axuniTenies  under  a  contract  of  which 
kSikCaaita  bad  fuD  cognizance,  ordered 
MaMttDbe  remaaded  to  the  Stale  Court. 
T*4Miiairriew  of  this  order,  thepresentap- 
Ml  ns  taken  by  Tompkina,  Albright  and  Ca- 
Mms.  UendMUa  to  tbe  Circuit  Court. 

Ban.  A.  Q.  K»a«b<y  and  t.  C.  Cl^- 
tKltraBeenKrta. 
Mimn.  Walt«r  H.  Sadth  and   Kino  ± 
Ta*i^.  for  KppeUec. 

^-  JuUer  IVood*  delivered  the  CDinion  of 

TW  (OBcnion  of  tbe  appellanu  \  that  ilie 
■«*>me  "arxaio^  under  uw  •  •  •  laws 
1  ■■»*  t'aiud  Stale*,"  and  was,  tberefd.  *,  prop- 
r*  ^^wnrahle  (rom  tbe  State  to  tbe  United 
^u^  Cuona,  and  sbould  not  have  been  re- 

t  *  rfatf .  frotn  an  inspection  of  tbe  bill  and 
■^■■Tt.ilMt  the  cafK  in  founded  upon  the  ^rec- 
between  the  appellee  anclthe 
r^fal  aiK  Cahoone,  by  which 
foracoDuderation  therein  ^pccilled, 
^uiui  Io  tbe  latter  bin  interest  in  certain 
"■«•  iMiaL  The  ault  waa  brou^t  to  re«)ver 
^  -wMHaOkta  for  (his  transfer,  and  n-as  nut 
*H  >■  tkv  Iraen  patent. 
^  •rP'il'Bt*  in>i'^,  however,  thatevidence 
■>  Mm  la  tbe  canne  by  tbe  appellee  tor  Ibe 
"^fi  •#  pvofing  tut  tbey  were  usin?  his  pa- 
>^  .tBvie^Mnt*  in  tbe  manufacture  of 
M*hr  wbsck  ibey  paid  him  noToTalty,  ant! 
^tt  As;  nau^Kled  did  not  embody  ilie  im- 
^■^aaai  <ov«T«d  by  hla  patents;  that  tbe  tes- 
'*«y  tnglmml  a  c«nlrovcr«y  between  the 
«*'«.  •«  Ibe  uptartioa  whether  tbe  gooda  man- 
— — " '  f  ibir  appdhnts  under  tbe  Tonip- 

-    a  owned  by  them,  were  or 

>ia  aa  the  patents  of  appel- 

,  .  Ibat   que*tion!t  of  infrlni^ 

1  «<  ibr  moatmctlon  of  tbe  claims  of 

-"VA*  •  pitfeaM  were  nectnarlly  Involved  in 

*  ^  ^id.  Tbinfiri,  it  wan  one  arising  un- 

"  ^  pai^  tetn  of  the  United  State*. 

*'»Mib  Ike  Ml  at  romplaini  in  vain,  to 

~       .   ~     e  qoeationii.     ll 

leconRrurtioD  of  ibe 

■  jpppUee,  (ir  their  validity, 

!Ei.  Tbe  ooly  complaint  made 


v.  Tkai*.  ttio  SM 

In  the  bill  is,  that  tbe  apiiellonts  were  fraudu- 
lently excluding  tbe  appellee  from  an  inapection 
of  tbeir  boobs  of  accoimi,  sad  refusing  to  pay  ta'tmi 
him  tbe  Hums  due  for  royaltleE  under  his  coit*  l^'^J 
tract.  And  the  prayer  of  tbe  bill  was  fora  dis- 
covery, an  account  of  what  was  due  appellee 
under  his  contract,  andadecreefortbeamoimt 
found  to  be  due  him. 

On  tbe  face  of  tbe  bill,  therefore,  the  case  is 
not  one  arising  under  tbe  patent  laws  of  tbe 
United  States.  Wiltan  v.  Saiuffonl,  10  How., 
99. 

The  testimony  on  which  appellants  rely,  to 
show  the  jurisdiction  of  tlie  Circuit  Court,  is 
not  before  us;  but  conceding  that  it  discloses 
Ibe  controversy,  which  appellftntB  assert  it  does, 
the  question  arises:  does  Inisfact  give  tbe  Courts 
of  tbe  United  States  jurisdiction  of  tbe  case? 

Tompkins  is  tbe  only  one  of  tbe  appellants 
nho  questions  tbe  validity  of  the  apx)ellee's  pa- 
tents. But  be  is  not  a  pasty  to  tbe  contract  be- 
tween appellee  and  Albright  aod  Caboone,  and 
no  relief  is  praj^cd  against  him  by  the  bill ;  and 
though  he  sayein  bis  answer  that  he  liadalways 
disputed  the  value  and  validity  of  tbe  patents  of 
appellee,  lie  raises  no  issues  tltereon.  The  fact 
that  be  is  made  a  party  defendant  to  the  bill 
can,  therefore,  have  no  eSect  on  tbe  question  in 

In^Msslng  on  tbequestion  of  iurisdiction.the 
case  IS  to  be  considered  as  if  Albright  and  Ca- 
hoone were  tbe  only  defendants. 

Tbe  appellee,  before  the  commencement  of 
the  still,  sold  and  transferred  to  Albright  and 
Caboone  all  his  title  and  interest  in  tbe  inven- 
tions covered  by  bis  patents.  Tbe  transfer  was 
absolute  and  unconditional.  No  right,  there- 
fore, secured  to  the  appcllKc  in  the  patent  by 
any  Act  of  CongTes.s  remained  In  him,  lie  bad 
no  right  to  proseeute  anyone  for  infringements 
of  his  patents  nor  to  demand  damages  therefor 
nor  in  account  of  praflts. 

He  was  entitled  to  the  royalties  secured  by 
bis  contract  and  nothing  more.  And  tbe  only 
question  rxiscd  by  the  bill  of  complaint  and  the 
answer  of  Albright  and  Cahoone  was  simply 
this:  what  is  tlie  sum  due  the  appellee  from  Al- 
bright and  Caboone  for  liis  royalties  under  his 
contract?  lu  ascertiiinin^  this  amount  il,  of 
course,  became  nece'isary  to  inquire,  what  goods 
were  manutaclureU  by  the  appellants  under 
the  patents  of  the  appellee?  In  prosecuting  this 
inquiry  an  incidental  question  might  arise, 
namely:  what  goods  were  manufactured  by  the  [618] 
appellants  under  other  patents  of  whieb  they 
were  tbe  owners  or  licensees?  But  tjiis  inci- 
dental and  cullaterol  inquiry  does  not  change 
tbe  nature  of  tbe  litigation.  The  fact  that  Al- 
bright and  Cahoone  had  licenses  to  use  other 
patents  imder  which  tbey  were  monufacturing 
goods,  does  not  give  them  tbe  right  to  litigate 
tbeir  cause  in  the  United  States  Courts  because 
goods  n-hicb  tbey  asseried  were  mode 


under  tlie  other  patents,  llie  appellee  SKsertcd 
were  really  made  under  his.  The -suit,  not  with- 
standing the  collateral  inquiry,  still  remains  a 
salt  on  the  contract  to  recover  royalties,  and 
not  a  suit  upon  the  Ictterv  patent,  it  arises 
solely  upon  Ihecontract  and  not  upon  the  patent 
laws  of  the  United  States. 

In  fact  it  does  not  appear  that  there  is  any 
ilispute  whatever,  Ixtwecn  tbe  parties.  In  ref- 
..  .L_  ._._...._  ^  j^  patents  of  the 
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appellee.  The  cootroTeray  between  tbem,  as 
atotcd  by  tbe  aj^teUanta  tbemaelvea  is,  whether 
ceriain  goods  manufactured  b;  them  embody 
the  invention  covered bTthe  appellee's  patents. 
Tills  docs  not,  uecesaanlv,  involve  a  construc- 
tion of  the  patents.  Both  parties  maj  agiee  as 
to  what  ihc  patented  invention  Is,  and  jet  dis- 
agree on  the  question  whether  the  invenUon  la 
«niployed  in  the  manufacture  of  certain  spect- 
fied  goods.  The  controveisy  between  the  par- 
ties in  this  case  is  cleurly  of  the  latter  kind. 

The  case  cannot,  llierefore,  be  said  to  be  one 
which  grow.s  nut  of  Die  lu^lation  of  ConsT'ess. 
Neither  party  usserts  any  nght,  privilege,claiin, 
proteetion  or  defense  founded,  in  whole  or  in 
part,  on  auy  law  of  the  Unitfid  States. 

We  are,  therefore,  of  opinion  that,  even  If 
-we  go  outside  the  pleadings  and  look  into  tbe 
testimony,  the  case  is  not  one  arising  under  the 
laws  of  the  United  States  and,  consequeDdv, 
that  the  Courts  of  tlie  United  Stales  had  no  Ju- 
liadiction  to  entertain  it. 

Tbe  cases  adjudged  by  this  and  other  Courts 
of  the  United  States  sustain  this  conclusion.  In 
the  ease  of  WiUon  v.  Bayulfard,  vbi  iiipra,  the 
object  of  tbe  hill  was  to  set  aside  a  contract 
made  by  tbe  appellant  with  tbe  appellees,  bj 
which  he  bad  granted  them  permission  to  use  ant 
vend  to  others  lo  be  used  one  of  Woodworlh'i 
planing-machines  in  the  Cities  of  New  Orleans 
and  Lafayette,  and  also  to  obtain  an  Injunction 
against  tbe  further  use  of  tbe  machine,  on  the 
grouad  that  it  was  an  infringement  of  his  pa- 
tent-rights. Upon  this  cause,  the  court,  speak- 
ing by  ifr.  C*K/'Jt«h'cr;  Taney,  said:  "Thedis- 
pute  m  this  case  does  not  arise  under  any  Act 
of  Congieaa,  nor  does  tbe  decision  depend  upon 
the  constructioa  of  any  law  In  relation  to  pa- 
tents. It  ariaea  out  of  the  contract  stated  In  tbe 
bill,  and  there  is  no  Act  of  Congress  providing 
fur  or  regulating  contracts  of  this  kind.  Tbe 
rights  of  the  parties  depend  altogether  upon 
common  law  and  equity  principles." 

The  case  of  HarleU  v.  Tilgfiman,  99  U.  3., 
547  [XXV.,  S5T],  Ls  also  in  point.  In  that  case 
Uanell,  the  complainant,  alleged  that  he  was 
the  original  patentee  and  inventor  of  a  process 
'  for  cutting  and  engravlnK  stone,  glass,  metal 
and  other  bard  substances  t>y  what  is  known  as 
tbe  sand  blast  process;  that  the  defendants  had 
paid  bim  a  considerable  sum  for  machines  nec- 
essary in  the  use  of  bis  invention,  and  bad  also 
paid  him,  during  several  months,  the  royalty 
which  he  asked  for  the  use  of  tbe  Invention  de- 
scribed in  and  secured  by  his  patent;  that  the 
defcndonlH  refused  lo  do  certam  other  things, 
which  the  compl^nant  charged  lo  have  been  a 
part  of  the  coosideratioD  of  the  contract  be- 
tween them,  whereupon  he  had  forbidden  them 
further  to  use  bis  invention,  and  that  the  de- 
fendants had  disregarded  this  prohibition.  Tbe 
bill  prayed  for  an  injunction,  an  accour'  ' 
profits  and  damages. 

The  defendants  admitted  the  vaUdily  of  the 
patent,  their  use  of  it  and  their  liability  for  its 
use,  under  their  contract  with  tbe  complainant, 
and  offered  to  perform  all  that  the  contract  re- 
quired tbem  to  perform.  All  the  parties  were 
citizens  of  the  same  Slate, 

Upon  this  case,  the  question  of  the  Jurisdic- 
tion of  tbe  United  Stales  Courts  was  raised,  and 
this  court,  after  a  review  of  several  cases  bear- 
ing on  the  subject,  held  that  the  suit  was  not 


ariatnf  under  the  laws  of  tbe  United  States, 
and  that  ttie  Circuit  Court  bad  no  Jurisdiction 
of  the  case,  and  reversed  its  decree  and  remand- 
ed the  cause  with  directions  to  diamlas  tbe  hill. 

The  argument  against  tbe  Jurisdiction  in  tbe 

>se  under  consideration  is  stronger  than  in  tha 

ro  cases  above  referred  to.  In  each  of  theee 
cases  tbe  object  of  the  complainant  in  filing  the 
bill  was  to  go  behind  the  agreement,  under  [> 
which  tbe  defendant  had  contracted,  for  tbe 
ri^t  to  use  the  complainant's  invention,  and  to 
obtain  an  injunction  against  tbe  defendant  as 
~  ~i  infringer.     In  this  case,  the  appellee  admits 

le  contract  to  be  in  force,  and  simply  seeks  to 

iinpel  its  performance. 

The  following  cases  cited  by  this  court  In 
BarteUv.  TV^Anianare  in  accom  with  tbe  views 
we  have  expressed:  Qoodyear  v.  Stiliber  Co.,  4 
Biatchf.,  68:  MerteroU  v.  Paper  CoUar  Co.,  6 
Blatchf..  856;  Bandiard  v.  Bpragm.  1  CUfl., 
288;  HOI  v.  WhiUxmb.  1  Holmes,  817. 

Fi^nn  the  eotuiuHoTit  naeli^  bg  ut,  it  foUovt 
tiiat  the  deerte  of  the  Oireutt  Cwrt,  rtmanding 
"e  eauw  to  the  Stale  Cmrt,  mutt  be  efffimud. 

rrue  copy.   Teet ; 

James  H.  llcKenner.  Clerk,  Bup.  Court,  U.  8. 


TO'VW  OP  THOMPSON,  In  the  Codbtt  of 
SUI.LIVAR,  PIff.  iaErr., 

ORLANDO  PEBRINE. 

(Bee  a.  C,  K  Otto,  G«Ha&) 

Coupon*,  lehen  negotiabie — *ui(  bji  hoUer. 

*1.  ThompaoD  v.  Peirine,  108  U.  8.,  806  [ZZTl.). 
ollowed. 

i.  Overdue  coupons  of  munldpol  bonda  wblcb 
lave  not  matured  are  oegotlalila  by  tbe  taw  mei- 

8.  Tbe  right  of  the  owner  of  coupona,  pajkUe  to 
>earer  or  to  the  boJder  thereof,  to  sue  In  the  Feder- 


any  previous  holder.    He  la  not  on  aolBnc 
the  meanlnK  of  the  Act  of  March  S,  ISTG. 

[No.  7fl.] 
AivtuiJan.  10. 11, 1883.  Decided  Jan.  XS,  1883. 


States  for  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  lo  enforce  tb£  paj~- 


tbe  trial  having  resulted  In  a  verdict,  by  di- 
rection of  the  court,  and  judgment  in  favor  of 
the  plaintiS  for  |I1,474.50,  the  defeodaat  sued 


it  this  w 


tofei 


The  facts  of  the  case  are  suflBdently  stated 
by  the  court. 

Meun.  F.  N.  Bancs  and  Tlmcttliy  F. 
Bmalk,  for  plaintiff  in  error. 

Mown.  William  M.  ETa^ts.  Jame»  K.  Btl- 
and  T.  Winff,  for  defendant  in  error. 

Mr.  Jiutiee  Harlaa  delivered  the  op!ni<H)  o 
the  court: 
•  Head  notes  by  Mr.  JuOUx  Babioh. 


JfOTE.— SuttgimwmpimtdBtaehtdJV-om  honda.   Be 
Me  to  Eenoaha  v.  bunpaon,  n  (T.8.,  Xl^.  IXK. 

,:        ,  loe  r. « 

I.  L.OCH^IC 


Town  OF  Thokpson  t.  PEttRDrE. 


mtsm. 


b>WMtwT.ftm'itf.l08TT.8.,8Qe[XXVl., 

I  llflwc«miTM<l>}ad£ineiitof  tbeCiiniltCouit 
rf  &  rnttcd  SUI»  for  the  Sootbem  District 

,  rfXnToffk.  against  tbe  Town  of  Thompson, 
■  tk«  Bate,  for  tiw  amount  of  certain  cou- 

'  aat  rfbonda,  executed  in  behalf  of  that  Tojra, 
Wrtrloe  of  tbe  provinona  of  an  Act  posaed 
iHi  18W.  and  amended  April  1, 1869.  Those 
Im,  u  vfll  be  aeeo  from  the  statement  of  the 

I         lias  caee.Milborized  tbe  Town  of  Tboropeoa. 

Lk  !a4d  gf  the  coastruction  of  a  railroad  from 
Iiitieillo.  New  YoA,  to  Port  Jerria,  in  the 

I  ^  SWe  (•  majority  of  its  taxpayers,  appear- 
■mn  the  last  aaaeaamcnt  roll  and  represent- 
hf  ■■>}i»tt]r  of  tbe  taxable  property,  not  ia- 
Mtaf  land*  of  Baa-naidenta,  banns  flrot  con- 
aaMl  ID  the  debt  being  contradett),  to  Uaue 
hab  nd  to  fnTeat  Iht  proetedt,  when  dlepoeed 
i{  li  Ike  ea(iita]  stock  of  tbe  nUlroad  company 
■yafaed  u  cnaMnict  tbe  propoaed  road.  Bonds 
■othnad,  aitd  inatead  of  selling  tbem  and  In- 
■ilaf  thf  pneeeda  In  tbe  company's  stock, 
At  loca)  aotborftiea  eichanged  them  directly 
*tt  ihe  rsHtoad  company  for  stock.  This,  ac- 
Mda;  to  cenaio  decisions  of  the  highest  coiut 
'  l(nr  Toffc,WM  in  violation  of  the  Act  giving 
sawiw  U)  iaoe  the  bonds.  But,  by  an  Act 
|*wd  ipriX  28,  Ifltl  (preriooB  (o  which  time 
b  b«di  had  been  bsoed  and  dellTered),  that 
tciaar  for  slock  waa.  In  expicss  terms,  rati- 
^  Md  coaSnned.  And  ttie  controlling  ques- 
>■«■&■  (brmer  csae  was  as  to  the  constitu- 
*imi  tddty  of  tbe  Utter  aUtute.  In  Barton 
'  7%mfmm.  71  N.  Y.,  918,  decided  January, 
!4.  Ac  Coon  of  Appeals  of  New  York  held 
■M  M  Ike  taxpayen  nad  only  consented  to  an 
^arc^boada.  tbe  proceedsoitbesaleof  which 
*nU  he  ittrcMed  tn  stock,  it  was  beyond  tbe 
*WT  of  the  LejfialatnTe  to  validate  tionds, 
■ki^hrtolBtioaoftbeAct  under  which  they 
•^  >ned,WCTe  not  sold  but  were  directly  es- 
^■■4  far  stock,  of  which  fact  all  purobasen 
W  Bcacc  trom  tbe  recitals  of  the  bonds  them- 
^■w  Tkat  adjudication.  It  was  contended, 
—  ""  "'  this  court.  But  to  that  prop- 

to  give  our  assent  and  slated, 

_  , ,  the  reasons  why  thin  court 

**ld  aa  fire  to  tbe  decision  in  Morton'*  Cote 
k'4Mi  rWnwd  for  It  by  the  Town. 

V.  biU.  for  rewoos  which  need  not  be  re- 
«<*d.  ibaa  it  was  within  the  const!  tutional 
y*«  «f  the  LeaMaiure  of  New  York  to  pass 
»-wKn«!«aBt)ite  of  April  S8,  1871,  and  that 
Sw  tb*  aoaaeat  it  was  enacted,  if  not  before, 
k*VHd*.  br  wbooHoeTer held, whether bythe 
*^«i  eoMftaay  or  others,  became  tending 

L       <tpWi  m  uoa  tbe  Town,  aa  much  so  as  8 

■  fc>  ted  iwUinallj  been  sold  and  tbe  proceeds 
^^••4  m  Mock  at  tbe  tallroad  company,  as 
^HMi  far  the  Acts  under  which  they  were  ia< 

^W  fcrtai  ccMitiols  llie  [vesent  case,  for 
te  t^.  to  laa  fswBtial  features,  differs  from 
^teHaf«ljialheclrcmnatai>c«of  the  time 
^™  hntoe  fqnlwd  title  to  tbe  coupons  tn 
*K  TWar  ba«t(i<ate  sued  on  were  purchased 

■  ^  ■  UK*.  whOe  ibose  now  in  salt  were 
I       ^^^nrfhrUMla  ims.wbentbeywenover- 

«  w<rfaH-tbedeci>loain?l  N.  T.wwan- 

I       MiH^  OhmmI  for  tbe  Town  now  insist  that 

^  ^^  AoaU  foAow  tbe  ruling  in  that  case, 

■  ■■  a*  u  holders  of  coupoos  or  bonds  who 


dded;  and  ther  suppose  that  this  court  placed 
its  former  decision  upon  the  ground,  mainly, 
that  Perrine  purchaseo  tbe  bonds  there  in  suit 
before  the  Court  of  Appeals  declared  tbe  Act  lo 
be  uncODStitutioiiBl.  But  Id  this  view  wedo  not 
concur.  Tbe  reference,  in  the  former  case,  to 
tbe  dale  when  f^rrine  purchased,  was  to  illua- 
Irate  the  injustice  which  would  be  done  were 
we,  in  opposition  to  our  own  view  of  the  law, 
to  follow  the  ruling  of  the  slate  court  made  after 
be  purchased;  a  deciaion  which,  with  entire  re- 
aped for  the  stale  court,  was  held  not  to  be  in 
harmony  with  its  former  decisions.  What  we 
decided  was,  that  the  curative  statute  waswtth- 
in  the  limits  of  legislative  power,  and  that,  at 
least  from  its  passa^,  the  bonds,  by  whomso- 
ever held,  whether  by  the  railroad  company  or 
others,  became  enforceable  obligations  of  the 
Town,  Mitdi^  V.  BuHingttm,  4  Wall.,  274, 
275  [71 U.  S..  XVIII.,  85a[;  Taylor  v.  TpHUinU. 
105  V.  B.,  60  [XXVI.,  lOWl;  Ohio  L.  A  T.  Co. 
T.  IkMt.  16  How.,  483. 

There  is,  however,  one  point  made  in  this 
case  not  mode  in  the  former  one,  and  which  it 
is  our  duty  to  notice.  It  is,  that  this  action  ia 
excluded  by  statute  from  the  jurisdictioa  of  a 
Circuit  Court  of  the  United  States. 

Tbe  nth  section  of  tbe  Judiciary  Act  of  1789 
declares  that  no  district  or  circuit  court  shall 
"  Have  cognizance  of  any  suit  to  recover  the 
contents  ot  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  had 
been  made,  ekcept  In  cases  of  foreign  bills  of 
exchange."  I  Stat,  at  L.,  73:  K.  S.,  sec.  6S». 
The  provision  in  the  Act  of  Marrh  8,  1875  [18 
Stat,  at  L..  470],  is:  "Nor  shall  any  circuit 
or  district  court  have  cogniiance  of  any  auil  [oBS] 
founded  on  contract  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  In 
such  court  to  recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of  promissoir 
notes  negotiable  by  the  law  merchant,  and  biib 
of  exchange." 

It  is  not  claimed  that  the  words  "aadgnec" 
and  "assignment,"  as  found  in  the  Act  of  1870. 
have  any  meaning  different  from  that  attached 
to  the  same  words  in  the  Act  of  1788,  or  in  sec- 
tion 639  of  the  Revised  Statutes.  But  the  con- 
tention of  counsel  is  that  the  coupons  in  suit, 
tning  detached  from  the  bonds  and  overdue 
when  Perrine  purchased  them.weredi.stionored 
and,  tbercforc,  not  negotiable  by  Ibe  law  mer- 
chant; consequently,  it  is  claimed,  tbey  arc  not 
within  the  exception  of  promissory  notes  nego- 
tiable by  the  law  merchant,  but  are  embraced 
by  tbe  general  inhibition  upon  HuiLt  founded 
on  contract  where  the  assignor  himself  could 
not  have  sued  in  the  circuit  court. 

This  poaltion  cannot  Ix:  sustained.  It  is  an  im- 
material circumstance  that  the  coupons,  wiien 
Kurchaaed  by  Perrine,  were  detached  from  the 
onds.  And  the  bonds  not  having  tlien  ma- 
tured, the  coupons,  Ihouich  overdue,  bad  not 
loot  the  quality  of  ncftotiabiliiy  bv  the  law  mer 
cbant.  This  result  must  follow  "from  the  prin- 
ciplea  announced  in  Cr-'mirrI!  v.  Snf  Co.,  M  U. 
8.,  08 [XXIV..  6801.  Further,  and  apart  from 
any  consldentioD  of  the  question  as  lo  the  ne- 
gotiability, according  to  tbe  law  merobant,  of 
tneae  coupons,  Perrine  is  not  an  nungnre  within 
tbe  meanitig  of  the  Act  of  I8T5,  nor  of  the 
2II» 
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SrevfouB  statutes  rclaUng  to  the  same  subject. 
living  the  words,aisigiiec  and  sidKnment,  their 
broadest  signiflcatlon  and  conceoiDg  that,  in 
some  cases,  Ihe  holder  of  a  promissory  note  maj 
become  Bucb  in  virtue  alooeof  an' assignmeat; 
yet,  according  tothe  established  construction  of 
the  Judiciary  A.ct  of  1789,  the  right  of  the  holder 
of  a  promissoiy  note  or  bond,  payable  to  a  par- 
ticular person  or  bearer,  to  sue  In  his  own 
name,  did  not  depend  upon  the  citiKensbip  of 
the  named  pajec  or  of  the  first  or  any  previous 
holder;  this,  because,  in  all  such  cases,  the  title 
passed  by  delivery  and  not  in  virtue  of  any  as- 
sisnmcDt.  In  Bullard  v.  BtU,  1  Hason,  348, 
[S93]  'V''.  Juitice  Siory  said  that  to  bring  a  case  with- 
in the  i^xccption  contained  in  the  11th  section 
[if  the  Act  of  1780,  "  The  action  must  not  only 
lie  founded  on  a  chose  in  action,  but  it  must  be 
ussignsblc;  and  the  ptainliQ  must  sue  in  virtue 
of  aunasignmeut."  "A  note,"  said  he,  '"pay- 
ableto  bearer,  isoften  said  to  be  assignable  by 
delivery;  but,  i  d  co^^•ct  language,  there  is  no  as- 
i'l^nmcntiulhe  rase.  It  passes  by  mere  deliv- 
ery; and  the  holder  never  makes  any  title  by 
or  through  nny  assigumcnt,  but  claims  merely 
as  bearer.  The  note  is  an  oiiginal  promise  by 
the  maker  to  pay  any  person  who  sliall  become 
the  bearer;  it  is,  therefore,  payable  to  any  per- 
son who  successively  holds  the  note  b(ma  fide 
not  by  virtue  of  any  assignment  of  the  prom- 
ise, but  by  an  original  and  direct  promise,  mov- 
ing from  tlio  maker  to  ilie  bearer.  In  Bank  v. 
m»ter,  2  Pet.,  326,  this  court  said  that  it  had 
"Uniformly  held  that  a  note  payable  to  'nearer  is 
payable  to  anybody,  and  is  not  affected  by  the 
diwibilities  (to  sue)  of  the  nominal  payee. " 
Thomptoii  V.Lee  Co,,Z  Wall..  381  [70  U.  S.. 
XVni.,  178];  Biahneilv.  Kmmdy.  OWall., 
881  [7B  C.  8.,  XIX.,73S];  Lctingtonv.  ButUr. 
U  Wnll.,  283  [81  U.  3..  XS.,  812];  Owpn-  v. 
TI,ompvm.  13  Blatchf.  [484];  Coev.  R.  S.  Co.. 
l»Blatchf.,B23. 

The  coupons  here  in  suit  are  payable  to  the 
bolder  thereof ,  and,  upon  the  authority  of  the 
adjudged  cases,  Ferriite  is  not  an  assignee  with- 


ence  to  the  citizenship  of  any  previous  holder. 
We  perceive  no  error  in  the  record  and  Oie 
judgment  mvat  he  qjjb-m«/.     It  it  to  (trderrd. 
Trueoopy.  "fcet; 

James  H.  MoKenne;,  Oork,  Sup.  Court,  U.  B. 

Cited— lOe  U.  S.,  eW;  lOT   U.  8.,  SB;  109  U.  9.,  SSOl 


„  _       ,      ,  _    _    ■.  Orlando 

Perrine.r     " 

Argued  at  aame  time  by  some  counsel  as  pre- 
ceding case. 

Mr.  Juttiee  Hm-Imi  delivered  tbe  opinion 
of  the  court: 

This  case  is  controlled  by  the  decision  Just 
made  in  case  No.  7S[anfa,2S8]  between  tbe  same 
parties. 

Uiejridffment  it  qfirmed. 

Troeoopf.   Twt;  _  _ 

Janwi  H.  HoKenne)',  Oark,  Sop.  OourCU.  8. 


CITY  OF  TtETROlT,  Appt, 

THOMPSON  DEAN  abd  THE  MUTUAL 
OAS-LiaHT  COMPANY. 

(See  B.  C,  18  Otto,  G37-Ue:) 

Suit  bg  ttoeicholder  agaiiut  aorporaUoa. 

A  slnsle  atookholder  In  a  oorpomttoa  has  tbe  ilsbt 
to  inMjtute  legal  proceeding  asalnat  ittoprbwct 
his  iDdlvlduBr ilaata ;  tnit  when  be  brings  a  suit,  to 
protect  not  glmpbr  snob  inteieets  tnit  tbti  propoty 
and  rlRhtB  of  the  oorporatloD  against  third  parties, 
abow  a  olear  breach  of  du^  on  the  put  of 
"" *"  to  BiDt  hi  tha 


[So. 


slniulated  but  resL 

Arffued  JToe.  7,  m£.     Iknded  Jan.  S2,  I. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Elaatem  District  of  Michigan. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee,  aatockbolder  in  the  Mut- 
ual Qas-Light  Com^ny,  for  an  injunctioD  to 
restrain  the  City  of  Detroit  from  disturbing  the 
said  Company  In  the  possession  of  its  property 
and  use  of  streets  and  public  grounds  within 
said  City. 

The  court  below  having  entered  a  decree 


The  further  facta  of  the  case  are  stated  by 
the  court. 

Mr.  Henrr  H.  DoBeld,  forappellaat: 

The  actio-i  of  tbe  Board  of  Directors  of  tbe 
Mutual  Gas  Light  Company  was  talien  tor  the 
express  purpose  of  enabling  (be  complainant 
to  file  a  bill  in  this  cause  against  the  Mutual 
Qas-Light  Company,  as  aco^efendant  with  the 
City  of  Detroit,  and  thus  confer  jurisdiction 
upon  the  Federal  Court  itthough  the  complain- 
ant's interest  is  identia  I  with  that  of  tbe  Gas 
Company. 

Under  the  dectsion  lu  WSiiiant  v.  Nottatra, 
U.  8.  Supreme  Court,  October  Term,  1881  (lOt 
U.  S.,  209,  XXVL.  719),  it  was  theduty  of  tbe 
circuit  court  to  dismiss  the  case  on  its  own  mo- 

Mettrt.  OeorffB  Ticknor  Onrtia.  E.  N. 

DIek«raonand£.  W.  ifnfdiru^A .for  appellees: 

There  '.vas  such  a  refusal  of  the  Company  to 
act  as  gave  the  complainant,  or  any  other  stock- 
holder, the  right  to  flic  a  bill. 

In  I^md  v.  Val.  K.  Co.,  12  Blntchf.,  S81, 
Woodruff,  J.,  speaking  on  tbe  subject  of  tbe 
court's  jurisdiction  says:  "It  cannot  prevent  or 
defeat  Ibe  ri^ht  of  complainants  to  sue,  if  it  be 
true  that  sucli  directors  refused  to  brin^  suit  in 
order  to  drive  the  complainants  to  bring  suit 
themselves  for  their  own  protection,"  etc. 

"If  the  grounds  of  jurisdiction  esht,  tlie  mo- 
tives wbicn  led  thereto  are  immaterial." 

See,  also,  Sodgev.  Woobtes.  18  How..  3S4  (59 
U.  8..  XV..  401). 

Perdiearitv.  Oat-Light  O».,10Int.  Rev.  Rec., 
110,  holds,  that  if  ibe  corporation  has  aeglected 
to  sue,  that  is  sufBdent  to  authorize  a  bul  bj  a 
stockholder. 

See,  also,   .tfnnp^T.  ilean,  8  WaU.,  94  (75 
U.  S.,  XIX.,  336);  JTmrfty  v.  «.  i?.  Cb-.l  Sawy 
68;  HoUta>.v.  irtfd«,KU.S.,18(XXrV.,9l'V); 
Barrm-v.  Baltimore,  6  Wall.,  380  (78  U.   8.. 
XVin.,885);  McDanaldyi.  SmaOet/.  I  Pet.  .620. 

loec.  s. 


Dbtkoit  v.  Dean. 
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hmim  nald  delivered  the  oidnion  of 

Bocnber.  1871.  the  Mutosl  Qas-Liebt 
J  of  Detroit,  was  created  a  CorporauoD 
«»enl  Uw  of  HlchigBu,  for  the  pur- 
inafKCtuiing.  selling  and  furnishing 
iptfcn  in  DetroiL  The  proposed 
a  pverious);  made  apphcatlon  to 
a  couBCil  lo  autborize  uie  Corpora- 
Iti*.  wta^  formed,  to  lay  gsH-pipes,  m^na,  con- 
iaauw  aBdeerrice-piiKfliD  Ibeavenuee,  streets, 
!■— .hig,li»i|  ii.alh  J  ii.|iiililli  parks  and  Bquares 
Afiwcboot  tse  Ci^;  and  obtained  the  passage 
^^(«diaacicegraDtiag  permission  to  (he  Cotn- 
fmj  to  bij;  tbe  pipes,  subject,  however,  to  cer- 
iM>  oMditiaaa.  Power  was  conTerred  by  law 
^oa  XkK  city  KutboritieB  to  grant  the  pennis- 
■oa  Bpoa  KKfa  reaaooable  re^rulaiions  as  tlie,v 
sirte  ptraoibe:  and  Ibev  provided  that  the  per- 
naann  Aoutd  cease  if  the  Company  sboula,  at 
an  ime.  rombioe  with  any  other  company 
wewing  rvta  to  be  cLirged  for  gas,  either 
ip  tW  City  or  to  private  consumers :  and  that 
W»  t  vVBpany  ifaouldnot  sell  itis  property,  fran- 
rhwi  or  pfirilc^es  to  i  ny  other  gas-ligbt  com- 
}^rv.  nnder  the  pena'  y  of  a  forfeiture  of  its 
»>  Ail  ID  ll>e  tity.  1  je  Company  accepted  the 
liiiii  f  ilii  iiiillimii  I  erected  iU  nanufactur- 
k«  wtirfc*  in  the  Township  of  Ham tranck, Just 
htT{»d  the  boundary  of  the  City  ;  laid  mains 
tmi,  «nrirai-pipes  in  the  streets,  ani.'  in  Novem- 
tar  I-TS.  cmnmenced  distributing  and  supply' 
Bf  EM  to  private  consumers  andto  the  Qty, 
■  "     '  ip  to  tht  timu  this  siit 


tttavif  thia  period  and  previously,  .i  lOther 
iiapaitiiMi  known  as  The  Detroit  G:  Light 
C-imfamj.  «w  in  existence  and  wa»  also  sup- 
alTMt  gt*  to  private  consumers  and  the  City. 
la  Juie.  VfT7,  tbe  two  Co nipanies  entered  into 
^  aim  iimil  to  divide  the  Oily  between  them, 
^  Ut  t>kc  tbe  part  lying  easterly  of  :hc  middle 
ii  Wvudward  Avenue,  nnd  the  other  the  part 
)::mk  wcatcrlj  <rf  it,ettch  to  transfer  lo  the  other 
^ -Tty  latualed  in  the  portion  of  the  otlier. 


I  tbe  new  Company 
W^wd  to  pa;. . 
n«  temmoa  council,  deeming  this  division 
ZtriUy  Bod  oUmt  Ibingsdoneor  omitted  by 
-X  rSa^^aay  to  consUtuie  a  breachof  thecon- 
ia^m  apw  vbich  penniraon  to  lay  its  pipes 
M  aa  Miislii  bad  been  granted,  pah.^cd,  on  the 
:4ft 'tf  Hcmnber.  1977,  anondinance  repealing 
^  jarvMM*  HOC.  rrrltin^  as  reasons  for  it  that 
Ar  •  «^«any  had  out  btull  Its  gas  works  in  the 
•In  rf  DtmH,  tiut  in  tbe  Township  of  Hani- 
IBVrk..  (hal  b  had  entered  into  an  agreement 
wBk  dia  Drtnjt  GaS'Lirbt  Company  lo  <livido 
•»  tmttuif  of  Drtniii  l.ctivcen  them  for  the 
i^lif  "^t^a  -  and  lliui  it  tmd  refused  to  lay 
M^B*  IB  stRiMx  fjo  pilitiou  of  owneis  or  occu- 
fmm  if  boD'tinc*  Inr  ■  nipplv  of  gas. 

1W  Mtahng  ordinance  declatcd  that  the 
^mt^imjamd  Ibtaf»rfelled  Its  gas-pipes, in:i ins, 
^■tetaMs  aad  snrice-plpes  lying  within  the 
m«Ma,  MiaM,  ban.  highways,  allevs,  public 
*Mt«  Md  aqMm  of  tbe  City,  and'all  other 


property  situated  within  its  lunlts;  and  that  the 
title  to  the  whole  had  vested  in  the  City  of  De- 
troit. It,  therefore,  directed  the  compttoUer  to 
assume  possession  and  control  of  the  same  and 
toservea  copy  of  the  ordinance  upon  the  Com- 
pany. To  restrain  the  enforcement  of  this  or- 
dinance and  protect  the  rights  and  property  of 
the  Company,  the  present  suit  was  commenced 
by  the  complainant,  a  citizen  of  New  Yoii. 
The  Comptioy  liad  expended  large  sums  of 
money  in  the  construction  of  its  works  and 
created  for  that  purpose  a  debt,  represented  by 
bonds  secured  by  mortgage  upon  its  property, 
which,  with  interest,  amounted  to  |6SO,000. 
There  was,  therefore,  on  urgent  necessity  for 
legal  proceedings  lo  stop  the  seizure  of  the  prop- 
erty. There  were  only  three  directors  of  the 
Company,  two  of  them  residents  of  Detroit  and 
one  of  Kew  York;  and  as  the  Company  could 
not  maintain  a  suit  in  the  Federal  Court  against 
the  City  they  devised  such  n  case  of  refusal  on 
their  i»irt  to  take  the  necessary  le^  proceed- 
ings to  protect  the  property  and  rights  of  the 
Company  as  to  ipve  jurisdiction  to  the  Federal 
Court  of  a  suit  brought  for  that  purpose  by  Uie 
nonresident  director  and  stockholder.  I'be 
three  directors  discussed  the  matternmong them- 
selves. Thepresidentrepresent.shimself  tohave 
been  very  tteltigerentiu  bis  disposition.  Accord- 
ing to  his  statement,  he  professed  not  to  want 
any  legal  proceedings  taken.  He  proposed  to 
settle  the  matter  by  force,  and  if  any  man  at- 
tempted to  take  the  property, to  shoot  him  on  the 
spot.  H'H  feelings  on  tbe  subject  must  have 
been  very  intense,  for  more  than  two  months 
afterwards  he  testified  imder  oath  that  he  would 
"most  assuredly"  have  shot  an^  man  who  med- 
dled with  hhn  "as  quick  as  wmk;"  as  quick  as 
he  would  have  shot  a  burglar  in  his  bouse  at 
midnight.  Dean,  the  complainant,  another  di- 
rector, favored  more  pactflc  methods;  be  desired 
legal  proceedings  to  be  instituted.  The  third 
diiector,  Mcddaugh.  was  similarly  disposed. 
He  was  a  member  of  the  bar  of  Michigan,  and 
acting  as  one  of  the  attonieys  of  tliL'  Company. . 
He  favored  legal  proceedings,  but  expressed  a 
want  of  confidence  in  the  local  tribunals  of  the 
State  by  reason  of  tbe  then  excited  conditloii  of 
the  public  mind:  he  desired  toget  into  the  Fed- 
eral Court,  and  so  be  resolved  to  object  to  a 
suit  in  the  slate  courts.  A  meeting  of  the  di- 
rectors was  thereupon  improvised  in  bis  olhce 
to  carry  out  the  course  resolved  upon.  Uean 
then  asked  that  the  oHlcers  of  the  (Jompony  be 
instructed  to  protect  its  property  ano  rights 
from  the  execution  of  the  threat 'contained  in 
the  repealing  ordinance  of  tbe  City,  and  for 
that  purpose  to  bring  suit  in  tbe  proper  <ourt. 
The  matter  being  discussed,  it  w.is  resolved: 
"That  the  Company,  convinced  of  the  improb- 
ability of  obtaining  redress  or  justice  in  tbe  local 
courts,  which  would  be  its  only  recourse  in  the 
present  excited  condition  of  the  public  mind — 
the  press  of  the  City  having,  for  some  time  past, 
continually  aggravated  public  feeling  bv  cxag- 

S ration  and  falsehood— cannot  prudcotlr  enter 
to  a  litigation  with  the  City,  and  that  no  ?iuch 
attempt  on  its  port  would  now  be  mode."  Denn 
voted  against  the  resolution,  the  other  two  di- 
rectors in  favor  of  it.  The  re»iolut{on  having 
pnff  e<l.  Dean,  on  the  foUoning  day,  commenced 
the  present  suit,  nlleging  tbe  refusal  of  tbe  dl- 
rectora  lo  Institute  proceediogs  in  the  name  of 
Ml 
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the  ComiM 


The  I 


I  waa  read  In  the  iwee- 


Heddaugh,  acted  as  a  aolicitor  In  the  case. 

It  is  impossible  to  read  the  lestimony  of  the 
president  contained  in  the  record,  with  his  hes- 
itating and  evasive  answers  to  the  interrogato- 
ries of  counsel,  and  not  be  convinced  that  the 
refuaal,  which  constituted  the  basis  of  the  pre»- 
ent  suit,  was  made  for  the  express  purpose  of 
enabling  a  suit  to  be  brought  in  the  Federal 
Court,  (tad  that  no  such  refusal  would  have 
been  given  if  that  result  had  not  been  desired. 
It  was  an  attempt  to  ^  into  the  Federal  Court. 
upon  a  pretense  that  justice  was  impossible  in 
the  state  courts,  owingto  the  eicited  condition 
of  the  public  mind.  The  onlj  party  whocould 
seek  redress  in  a  Federal  Court,  by  reason  of 
his  citizenship,  was  willing  to  tnist  the  local 
courts ;  and  if  a  determination  had  not  existed  to 
force  the  controvert  away  from  them,  we  have 
DO  doubt  that  the  other  directors  would  readily 
have  agreed  with  him.  The  refusal  to  take  le- 
gal proceedings  In  tfie  local  courts  was  a  mere 
contrivance;  a  pretense;  the  result  of  a  collusive 
arrangement  to  create  for  one  of  thedirectoraa 
fictitious  ground  for  federal  jurisdiction.  The 
case  comes,  therefore,  within  the  purview,  if 
not  the  letter,  of  the  provisions  of  section  5  of 
the  Act  of  March  8, 1875,  defining  the  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States. 
la  Stat,  at  L.,  473,  ch.  187,  That  section  de- 
clares; "That  if,  in  any  suit  commenced  in  a 
circuit  court  or  removed  from  a  state  court  to  a 
Circuit  Court  of  the  United  States,  it  shall  ap- 
pear to  the  saUsfaction  of  said  circuit  court,  at 
any  time  after  such  suit  has  been  brought  or 
removed  thereto,  that  such  suit  docs  not  really 
and  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  Jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or 
joined.eilher  as  plaintiffs  or  defendants,  for  the 
purpose  of  creating  a  case  cognizable  or  remov- 
able under  this  Act,  the  circuit  court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  the 
suit  or  remand  it  to  the  court  from  which  it  was 
removed,  aa  justice  may  require." 

A  single  stockholder  in  a  corporation  has,  un- 
doubtedly, thesame  right  to  institute  legal  pro- 
ceedings against  the  corporation  for  the  protec- 
tion of  his  individual  rights  that  a  third  party, 
not  a  stockholder, possesses;  but  when  he  resorts 
to  such  proceedings,  to  protect  not  simply  such 
interests  but  the  property  and  rights  of  tue  cor- 
poration against  the  action  or  tlm»tened  action 
of  third  parties,  thus  assuming  duties  properly 
devolving  upon  its  directors,  he  must  show  a 
clear  breach  of  duty  on  their  part  in  neglecting 
or  refusing  to  act  in  the  matter,  amounUng  to 
such  grossly  culpable  conduct  as  would  lead  to 
irremediable  loss  to  him  if  he  were  not  permitted 
to  bring  the  matter  before  Uie  courts.  And 
such  neglect  and  refusal  must  not  be  simulated 
but  real,  and  peralsled  in,  after  earnest  efforts 
to  overcome  it.  The  opinion  in  the  case  of 
Haieet  v.  Oakland  Is  full  of  Instruction  on  this 
head,  and  to  it  we  refer  for  a  statement  of  ^e 
law;  we  can  add  nothini 
ing.    IM  U.  8.,  400    " 


ling  to  Its  cogent  r 
[SXVI.,  827]. 


(A«  bill,  ttithout  pr^vdiee  to  a  tuit  t'n  Ae  State 
QrnrU;  and  it  it  to  ordertd. 

True  copy.   Tmt 

James  H.  UcKenner,  Clerk,  Bup.  Court.  U.  8. 

Ctled-lQt  U.  S.,  SeS;  lU  D.  B.,  140. 


E.  A.  CLABK,  CoUeclor,  etc.,  Plff.  i»  Brr., 

JOHN  T.  KEITH. 

<BeeB.a,MOtu>,M,4ii».) 

Farmer  a^jvdieation. 

Vlistever  turn  been  decided  In  tUl  court  on  one 
writ  of  error  cannot  tw  Te-eiaiDlDed  here  on  a  aut>- 
sequBut  writ  brought  in  tbe  same  suit. 

[No.  1159,] 
Submiaed  Xkr.  19,  J88£.   Dendtd  Jan  tX,  J883. 

IN  ERROR  to  the  Supreme  Court  of  tlie  State 
of  Tennessee. 

On  motion  to  afllrm. 

For  the  history  and  facts  of  the'case,  see  the 
report  of  the  decision  by  this  court  when  the 
case  was  here  before.  KHOi  v.  Clark,  97  U,  8., 
454,  XXIV.,  1071. 

Mewrt.  BenJuBin  J.  Lea.  Hoi«c«  H. 
H^rriBon,  Henry  Cooper  and  J<din  H.  Sav- 
age, for  plaintiff  in  error. 

Mauri.  R.  HcPIuUl  Smith,  Spmrrel  BfU 
and  A.  ^'.  Celyer,  for  defendant  in  error. 

Mr.  C7,iV//u«fe'<;eW«ito  delivered  the  Opin- 
ion of  tbe  court: 

When  this  ca)«  was  here  on  a  former  writ  of 
error,  it  was  decided  that  KeiUi  [Clark],  tbe 

Collector,  was  bound  in  law  to  ttcdve  the  gen- 
uine notes  of  the  Bank  of  Tennessee,  issued 


that  the  notes  tendered  were  issued  for  tbe  pur- 
pose of  aiding  the  icbeUion.  The  nfBrmative  of 
this  issue  was  put  on  the  Collector.  Keith  v. 
Clark,  07  U,  8.,  454  [XXIV„10711.  That  que»- 
tion  is  no  longer  open  in  this  case,  forthe  reason 
that  it  has  long  been  settled  that  whatever  has 
been  decided  here  on  one  writ  of  error  cannot 
be  re-examined  on  a  subsequent  writ  brougfai 
in -the  same  suit.  This  rule  was  distioctiv  stated 
mSupenit^ty  A'e«ni«)W,94U,8.,49e[XXIY„ 
260],  where  numerous  authorities  are  cited  bo- 
ginning  as  early  as  Himdy  v.  Bom,  5  Cianch, 


proceedings,  the  court  instructed  the  jury  as 
follows: 

"If  a  part  of  theTorbett  issue  (that  after  Ma v 
fl,  1861)  was  made  and  signed  by  the  proper  of- 
flcera  of  the  hank  to  aid  the  rebellion,  axtd  the 
other  pan  of  said  issue  was  made,  signed  and 
issued  for  the  purpose  of  doing  a  l^itimate 
banking  business,  and  you  cannot  say  &om  the 
evidence  in  the  case  that  the  notes  here  sued  on 
■were  issuedin  aid  of  the  rebellion  orweresagned 
and  issued  for  legltimnf p  linnlting  bnainrrgi.tlicn 
you  should  And  for  tbe  plaiptifl.  In  other 
wonls:  the  law  presumes  that  the  D0>te8  here 
sued  upon  were  issued  tor  a  lawful  purpose,  and 
tv.e  burden  of  proof  is  upon  the  defendant  to 


.  COCH^IC 


ihov  otkenriM  before  tbla  defeiue  can  be  ma- 

IV  niltDg  of  the  Sapreice  Court  of  Tennea- 
■F  — — ii-'-f  "■»■  insiiuction.  Is  the  odIj  error 
iSereoxd  bnni^t  upwlth  tbepres- 
Am  tke  inatnuiion  vom  in  exa^ 
Mtr/oraur  deetmon,  ahich  ae 
»t  in  Uu  pretent  eate,  Uitjudgment 


CWk,  Bop.  Ootut.  U.  I 


HE^RT  J.  JI.OGEBa.Appt.. 


See  8.  C  M  Otto,  MMta.) 
t^ifitm  ffiiutnt  ment—ditmimal  on  merit*— 


~    "^11  iif  11 J  r  ■m'  •-!  ••  -  flr-ii 
>  nh^ttB  npori  of  ibe  nltiea  wac : 


[So.  148.] 
^  Ig.lSSS.  DtridtdJan.2V.lS83- 


Noitbero  District  of  llli- 

■nd  facU  of  tbe  case  are  sufB- 
■  tbe  optnlon  of  tbe  court. 
wj  O.  wUtBarand  Lnrit  L. 

OtMptiU  and  Lavrfoee. 


Wfi— t.Hi|iilke. 

^  ^rtw>  Sra^  ddiTCTed  ibe  oplDlon  of 

!*■■  a  Ul  i»  eqoUr .  by  which  Rogere  aeeka 
B  ^«iw  «f  Dvraiil  aod  wren  otbert,  ai  ro. 
■^iM  MdM  the  aame  of  Jamea  W.  Davte  ic 
'•Ma^^  ttsMMMai  doe  upoo  teTeral  drafts. 
^»  te«a  iMd  HBe  accepted  or  promiaed  lo 
*  M^Mri  far  tiH(  bm,  aod  aD  all^^  to  have 
MB  Mt  hr^  phtodg  and  loat  without  his . 

?WMiM*o<OniBBtia  twofold:  first  toUie 
VA^iH,haeMBaeUMR  b  ao  mlBcieiit  proof  I 
**»^  i<  the  ditfia;  aecoBd,  to  tbe  merita, 
^^■M  k  WM  Mter  a  netabcr  of  tbe  firm  of 


tettOrm 


■ftrJfr'AMMOmAT. 


'.  DCRXKT.  644-646 

Jamea  W.  Davis  &  Associates.  The  court  be- 
low, white  iDclioiDg  to  tbe  oplnioo  that  it  had 
no  Jurisdiction,  did  not  decide  tbe  case  upon 
that  CTound.  but  upon  the  merits  and  dismiiised 

the  bill  gcnerallf. 

Tlic  testimony  introduced  lo  show  tbe  loss  of 
the  drafts,  construing  it  most  favorably  for  the 
plaintifr,  proves  no  more  than  this;  in  s  former 
suit  in  the  Supreme  Court  of  New  York,  to  wind 
up  the  affairs  of  the  firms  of  Jamea  W.  Davis  & 
Associates,  sjidof  Davis,  £lpisnie&  Company, 
a  receiver  was  appointed  and  the  claims  of 
creditors,  including  the  plaintiff's,  were  pre- 
sented to  a  referee  appointed  by  the  court,  and 
by  bim  reported  to  the  court,  and  a  dividend 
ordered  and  paid  in  port  thereof.  The  drafts 
in  question  were  handed  by  the  plaintiff  to 
Steiger,  his  attorney  in  New  York,  to  be  filed 
before  the  referee,  and  were  so  filed,  and  were 
afterwards  delivered  by  the  referee  to  the  re- 
ceiver;  neither  Ibe  plaintiff  nor  Steiger  hod  since 
wen  liem  or  known  where  they  were;  and 
Steiger  had  applied  for  them  to  the  receiver,  to 
his  derk,  to  the  referee  and  to  Bell,  Durant's 
attorney  In  New  York,  and  believed,  without 
any  foundation  beyond  his  own  suspicion,  that 
they  were  in  Bell's  possession. 

The  original  papers  presented  to  the  referee 
would  properly  be  returned  with  his  report  to 
the  files  of  tbe  court  which  appointed  bim.  Yet 
no  search  appears  lo  have  been  made  in  those 
flies,  nor  any  application  presented  to  that  court 
for  the  delivery  of  the  drafts  to  the  plaintiff  or  ,_,_, 
his  attorney.  The  ptaintilf,  having  made  no  l**"J 
inquiry  in  the  place  In  which  the  drafts  would 
be  most  likely  to  be  found,  utterly  fails  in  Ms 
attempt  to  prove  their  loss. 

There  being  no  suHldent  evidence  of  loss, 
there  can  be  no  doubt  that  the  case  is  one  with- 
in the  exclusive  jurisdiction  of  a  court  of  law; 
and  it  becomes  unnecessary  to  consider  the  vary- 
ing decisions  in  England  and  in  this  country 
upon  the  question  under  what  circumstances 


contained   in   the    record    upon   the  <, 

whether  Dunmt  waa  a  member  of  the  't 

Jamea  W.  Davis  d;  Associates,  a  question  of 
which,  for  the  reason  already  given,  wc  have 
no  jurisdiction  in  this  case,  and  which,  being 
a  pure  quextion  of  fact,  can  never  be  brought 
lo  this  court  in  any  future  action  at  law. 

TieftecraofthtOircuitfJourt.ditmUmiigVeliU 
generally,  might  iefonridcrcd  a  bar  lo  an  actioa 
at  late  and  Jumld,  iherffifre.  be  Trrenrd  and  Ote 
(auK  remanded,  irith  dirretuin*  t/i  i  ntcr  a  ileerre 
dimiisring  thelill  for  vantofjuTi»dirlion,KWt- 
otit  prgiulire  to  tl.c  right  of  the  ji-dtntiff  to  *u« 
at  law.  HarAuTn  v.  Bidder,  1  Pet..  382;  Bar- 
my  v.Bn«.««>r^,6  WalI.,2H0(78U.  S.-XVllL, 
B!B1;  Kemlig  v.  Dean,  »7  U.S..  423  [XXIV.. 
1061].  In  accordance  with  the  spirit  of  the 
34th  Oenerol  Kulc  of  this  court,  and  under  the 
discretlonarv  power  therein  reserved,  costa 
should  not  be  allowed  to  the  plaintiff,  because, 
■o  far  as  concerns  the  ))resent  suit,  tlie  decree 
is  wholly  against  the  relief  that  he  seeks;  but 
the  dismissal  is  to  be  witli  costs  in  the  court  be- 
low, and  each  party  b  to  pay  hla  own  coets  on 
tbla  appeal. 

Dtcrte  aetoriUngty. 
True  oopr.    Ten: 

James  B.HoKenner,  Clerk,  Sut>>CMut,'tT.S. 


,Co8gl< 


BuTBmcB  CouBT  OF  THE  Uhttbd  8tate.i. 


Oct.  Term, 


BOBBBT   E.    JENKINS,    Aa  Asdgnee  Id 
Bankraptcf  of  Sauuel  J.  W&leeb,  Ptff.  in 


IMTEBNATIONAl  BAKK  OP  CHICAGO 


(See  s.  (X  IS  Otto,  m-err.) 


1.  Where  a  Judsmont  In 

SEUtone  who  isahortlr 
nkrupt.  B  writ 


«  oouTt  la  rendered 


out  by  tbe  BBsUrDee  ts  ■  ault  brought  by  such  bs- 
tdenee  witbin  the  meaolnK  of  section  GOR  at  the  Ke- 
vfied  Sis  tu  lea. 

"    oftlmoln  thataeotloDftpplleB  to 


„ J ,„..   .  . X  and  other 

moneyed  obUsBaons,  as  veil  as  to  conlroverflles 
coooemiDit  advene  Iniertete  Id  property,  moi« 
stnctly  epeaklng. 


rr  ERROR  to  the  Supreme  Court  oX  tJie  Btate 
of  Ulinoia. 

TUe  hiHtoiy  and  facts  of  the  case  appear 
the  opinion  of  the  court. 


Pence,  for  defendant. 


the 


Mr  JtaUee  HUler  delivered  the  opinion  of 
the  Supreme  Court 


»  secured 


This  is  a  writ  of 
of  Illinois. 

In  tlie  course  of  a  complicated  litigatii 
twecn  Samuel  J.  Walker  and  his  creditors,  It 
Itecame  a  question  whether  the  lutematioDal 
Bank,  which  was  a  party  to  tlie  litigation,  h"" 
a  just  and  panunount  right  k»  certain  securii 
held  by  it  as  coUaleral  to  debts  due  by  him 
tbeliank.  These  were  promissory; 
by  raortga^  on  real  estate. 

In  the  progress  of  the  case,  the  Bank  filed  it; 
cros»-bill,  alleginK  that  they  held  the  notes  ant 
mortgage  not  only  as  security  for  the  speciflt 
loan  made  on  them  at  the  time  they  were  re 
celved,  but  for  a  iar:?e  halaticc  due  to  lie  Bank 
from  Walker,  and  praying  for  a  decree  for  this 
balance. 

Walker  denied  this  and  asserted  that,  by  rea- 
son of  usury,  be  had  overpaid  the  BBnk,which 
was  indebted  to  him. 

The  result  ivus  a  decree  in  favor  of  the  Bank, 
finding  the  amount  due  on  the  collateral  notes 
to  be  J23,116.68;  amount  due  on  Walker's  three 
principal  notes  to  tlie  Bank,  #17,093.86,  and 
the  amount  due  on  the  entire  indebtedness  of 
Walker  to  the  Bank,  #172,474,  and  that  tbe 
sum  to  be  realized  from  the  co!lateral«  should 
be  first  applied  on  the  three  notes  aforesaid, 
amounting  to  $17,093.76,  and  the  remainder  on 
the  :^Dcral  balance  due  llio  Bank. 

This  decree  was  rendered  on  the  25tli  day  of 
April,  18T8.  Shortly atlerwards.Walkerwas ad- 
judged to  l>c  a  tfflnkrupt,  ami  Robert  E.  Jen- 
kins, the  plninliU  in  irrcr  here,  became  bis 
assignee. 

On  March  !j,  1881,  he  Rueil  out  a  writ  of  er- 
ror from  theCourt  of  Appeals  for  the  First  Dis- 
trict of  lUinois,  on  which  this  decree  was  I'c- 

•Hoad  notee  by  Jf;".  /usiJjt  Mil. I  KB. 


vened,  and  the  Bank  having  removed  the  caw 
to  tbe  Supreme  Court  of  tbe  Slat«,  tbe  decree 
of  the  Court  of  Appeals  was  reverted,  on  tbe 
ground  that  JenUns,  the  asdgnee,  had  not 
brought  his  writ  within  the  two  years  allowed 
'-  him  bT  the  bankrupt  law. 

He  bnngs  the  case  to  this  court  by  writ  of 
error  to  the  Supreme  Court  of  niiuois,  in  which 
the  only  question  that  we  can  consider  is  the 
correctness  of  tbe  ruling  of  that  court  on  that 


Walker,  and  as  such  had  authority  to  ai 
rights,  it  Is  conceded  that  it  was  more  than  iwo 
years  prior  to  any  movement  of  his  t(i  bring  the 
decree  of  the  Circuit  Court  of  Cook  County  be- 
fore the  appellate  court. 

Tbe  question  nas  raised  In  the  argiuDent  of 
the  case  in  the  Supreme  Court  M  Dlinois. 
whether  the  writ  of  error  sued  out  \fv  Jenkina 
from  the  Court  of  Appeals  was  the  begiDning 
of  a  suit,  or  was  so  far  a  mere  continuance  of 
e  Act  c 
heM,  i 

accordance  with  its  own  previous  decisions. 
that  a  writ  of  error  was  the  beginning  of  a  new 
suit,  and  as  this  was  a  question  conceniiiig  the 
nature  and  effect  of  a  writ  of  error  in  their  own 
courts,  it  would  seem  that  it  is  not  reviewable 
here,  or,  if  so,  we  should  follow  the  decisionf 
of  that  court  on  the  subject. 

We  are,  however,  satisfied  that,  within  the 
meaning  of  the  limitation  clause  of  the  benk- 
rupt  law,  this  first  appearance  of  the  assisnec, 
more  than  two  years  after  the  decree  of  the 
court  and  the  termination  of  tbe  liti^tion  be- 
tween Walker  and  the  Bank,  is  a  suit  brought 
by  him  after  that  time. 

There  remains,  however.the  question,  mainly 
argued  before  us:  whether  the  suit  thus  ccm- 
menced,  between  llie  asagnee  ofWalker  and 
the  Bank,  was  one  involving  an  adveree  interesl 
touching  any  property  or  rights  of  proper^ 
transferable  to  or  vested  in  lie  assignee.  W  < 
can  see  but  little  reason  to  doubt  that,  so  far  a; 
the  controversy  related  to  tlie  right  to  the  col 
lateral  securities  resting  on  the  mortgage,  it  wa: 
a  suit  touching  adverse  interests  to  projiertv 
tbe  property  being  tbe  notes  and  the  equitabli 
mlcresla  in  the  real  estate  mortgaged  to  secur 
them,  and  the  ad  verse  claims  being  that  comipi 
to  Jenkins  as  assignee  of  \V'alker,  and  the  clait 
of  tbe  Bank. 

But  in  that  decree  there  was  an  sdjudicatio 
against  Walker  of  a  debt  to  tlie  Bank  of  moi 
(ban  1150,000  after  these  coUaterala  had  bee 
applied  in  payment  of  the  debt  thus  cstablisbei 
and  this  decree  would  be  evidence,  -whetht 
oonclu-sivo  or  not,  of  the  right  of  the  Bank  I 
share  in  tbe  dividends  of  the  bankrupt's  CFtaii 

So  that,  apart  from  the  collaterals,  here  w: 
a  decree  for  money  which  the  assignee  was  j 
tereaied  in  reversing  if  he  came  In  time.  ^ 
must,  therefore,  inquire  whether,  as  to  this  p« 
sonal  judgment,  the  aadgnee  is  barred  by  t 
limitation  of  the  h^nhrupt  law. 

This  question  ii  one  which  has  rec«ivtxl  t 
consideration  ofmnny  of  the  courts  of  bankmi 
cv  in  tbiHcouDtry,  butwithnounanimitv  in  ; 
result,  aud  its  solution  depends  iipou  the  ct 
■■■iniftiouoi  section  30S7of  the  Kcvised  St 
I  ules.    It  reads  thus:  "  No  sttit  dther  at  law 


ly  Google 


loe  r. 


Jknxdib  v.  iRTKBHATtoirAL  Bask. 


fi  iQttltj  "fifTI  b6  iwifntiinhMi'  io  any  court  be- 
!««•  Ml  avime  In  bankruptcj  and  a  person 
MMBg  ■&  MTcne  interest  touching  any  prop- 
BtT.  or  ri^ilB  of  property,  transrerable  to  or 
■Mad  ia  (ndi  anngiiee,  unlesH  brought  within 
no  fwn  fTom  tbe  timt-  wben  the  cause  of  ac- 
[or  or  against  such  aaaignee.  And 
a  fehall  not  in  any  case  revive  a 

a  barred  at  tbe  time  an  assignee  is 

"  It  i*  •fserlad  by  appellant  thai  this 
a  have  no  application  to  a  ca» 


Ttoiia  aMgaee  is  suing  to  recover  on  a  sim 
fH  MoraUMT  mMwy  obligation,  and  as  tbe  8> 
I*       IMC  Mud*  in  tlut  KcdoD  there  is  plausitiil 


b  U,  bowrrcr,  ime  in  one  sense,  that  debts 
■•[•ufHftj,  and  tbia  sense  of  the  word iscom- 
N:  BD(c  imo  aw  in  l^islation  every  day.  If 
ktenmitaiibleiolKild  that  it  was  so  used  in 
HtLti.  ibcD  the  interest  of  the  assignee  inthe 
titt  dor  to  the  banknipt  is  an  interest  adverse 
»  fc  paniM  wbo  have  to  be  sued  on  them  be- 
te tiler  win  pay,  and  tbe  debts  claimed  to  be 
ta  k*  the  bankrupt  are  matters  in  which  the 
knsM  and  the  duty  of  tbe  assignee, when  they 
or  fado  coaleat,  are  adverse  lo  the  creditor, 
d  by  a  mongng?] 
wlienanutisbi  _„  ._ 
rt  adverse  to  thff  mortCHgor. 

•  wpwrebaicrfromhimof  the  equity  of  re- 
*a|tt«a,  it  would  be  a  strange  construction, 
*kA  mniiiea  the  assiniee  to  bring  his  fore- 
4a«t  (^  lo  enfotra  adebt  well  secured,  with- 
■  ar  t«a  TcanL  white  as  to  a  simple  note,  un- 
•iEwd.  be' can  aoe  at  any  time,  diilesa  barrc'^ 
to  Of  WRKc  of  the  Ktate.  No  reason  can  lie 
•n  te  KKb  a  diacrtmination. 

>^n  iin  Ilia  I  there  issomeambtguiMiDsec- 
ka  AfiT.  a*  we  find  it  in  tbe  Revised  Statutes, 
■■  ^  br  permiaed  to  examine  the  connection 

•  ■t>4  k  Mood  in  ihe  orinnal  Bankrupt  Act. 
**  atornfe  to  that  it  will  be  found  tbat  it  was 

•  pM^  the  3il  aectJOD  of  that  Act,  the  one 
'%M%  fcfnred  opcji  and  defined  the  Jurisdic- 
%i  4  tlv  rirmit  courts  in  bankruptcy  cases. 
~':Ht  -^  the  wr-.ion  pertinent  to  the  matter 
«  !»:  W  ihi.:  •■  Said  <  irruii  courts  shall  also 
kai*  q«LifTcDt  jurisdiction  with  the  district 
T>  tf  tbr  Mine  dirtrict  of  all  suits,  at  law  or 
*':s;  whirtt  maforahallbebrougbt  by  the 
^^»*  ta  hanknaptcy,  claiming  an  iidver«c  iu- 

if  property  of 
o  or  Tested  in  sucb 
BO  suit  at  law  oriDOfuityshaUi'fi 
'  •  -i*  mmfUninati*  bg  iff  agatnil  melt  at- 
*~<"  -  -.T  or  BcaiDst  any  person  claiming  an 
^  TM  tiiiwja  loorhiog  the  property  or  rights 
'^V*iT  afoacaald.  in  anjrcouri  whaUotrcr. 
■■^ar'a^M  shall  be  brought  within  two 

"^a'Mi  iki  I  aim  iil  m  iliiinliiill  liii ml 

H  W  V  aoiMM  auch  aarigneci  Prariilcil,  That 
■^■r  kani*  contained  shall  rerire  a  right  ol 
^a  hH>aa  ■■  the  time  such  aaslgoec  u  ap- 


V  that  H  has  ever  been  held 


W  tt0t  In  httef  a  anil,  whether 
va^HT-.  M  twom-adebtorolherinoaeyed 
^NBBa  a  t^  flmiit  conn  of  the  district. 
'■■  Mrs  4nsU  «M  ever  entertained,  it  was 
mm^rn—  tae  U  scctloa  of  Ihe  Actof  June 
*  ':i'>'s«aa.  at  L,lTH],whk-hwaaBnAct 
W  t«>m  I'  8,  Book  87. 


at  L.,  017]  in  many  putlculata. 

This  section  declares  that  after  the  worda '  'ad- 
verse Interests,"  In  line  12  of  the  section  we  have 
quoted,  should  be  inserted  "or  ctvlng  any  debt 
to  such  bankrupt,"  thereby  making  it  clearthat 
tbe  jurisdiction  did  extend  to  the  collection  of 
debts  owing  to  the  bankrupt. 

The  limitation  clause  of  the  section,  however, 
needed  no  amecduieni.  for  it  applied  to  all  (^uits, 
brought  in  any  court,  federal  or  state,  by  or 
against  tbe  assignee,  and  using  the  word  "or" 
distribu lively,  it  applied  lo  all  suits  touchingaD 
interest  in  property  tranciferable  to  the  flEsignee, 
no  difference  who  was  the  suitor.  The  reason 
of  this  is  that  there  might  besults  brougbtcon- 
ccrning  property  or  righLs  of  property  vested  in 
the  as^gnec,  in  which  he  was  not  a  necessair 
pnrty,  Be:  ejectment  against  his  tenant,  or  fore- 
elceure  of  hens  paramount  to  his,  to  wliich  the 
nlaintiil  did  not  choose  to  make  him  a  partv. 
It  was  intended  to  say  that,  in  any  such  case,  in 
any  court  where  tbe  suit  touched  property  or 
rights  to  property  of  the  bankrupt  passing  to  tbe 
assignee,  it  would  be  a  good  deiense  tbatitwat 
not  Drought  within  two  years  after  the  right  ot 
uction  accrued. 

This  construction  is  conaiatent  vritb  the  lan- 
guage of  the  original  statute  and  with  thepollcy 
of  it  as  declared  by  this  court  in  Bailey  v.  GloDm; 
31  Wall.,  842  [88  U.  8.,  XXn.,  686],  and  i«- 
peated  in  numerous  cases  since. 

"  It  is  obviously  one  of  Ihe  purposes  of  the 
banknipt  law,"  savs  the  court,  "tbat  there 
should  be  a  speedy  dispoeltion  of  the  bankrupt's 
assets.  This  is  only  second  in  importance  lo  se- 
curing equality  of  Retribution.  TheActisfllled 
with  provisions  for  quick  and  summair  disposal 
of  questions  arising  in  the  progress  of  the  case, 
without  regard  to  usual  modes  of  trial  attended 
by  some  necessary  di-lay.  Appeals  In  some  in- 
stances must  be  taken  within  ten  days."  To 
Srcvent  the  estate  being  wasted  in  llti^tion  and  [STS] 
elay  "Congress  has  said  10  the  assignee,  you 
shnll  begin  no  suit  two  years  after  the  cause  of 
action  has  accrued  to  you,  nor  shall  you  be  har- 
assed by  suits  when  the  cause  of  action  has  ac- 
crued more  than  two  years  against  you.  With- 
in that  time  the  estate  ought  lobe  settled  upand 
your  functions  dischar^d.  and  we  close  the 
door  to  all  litigation  not  commenced  before  it 
has  elapsed." 

The  lansimge  ot  the  revision  inaociion  Wft?, 
though  slightly  varied  from  that  of  the  original 
Act,  was  not  Intended  to  give  a  different  mean- 
ing. As  il  is  susceptible  of  the  Interpreiaiion 
that  no  suit  shall  be  brought  uy  or  ag^nst  tbe 
assignee,  or  by  or  against  any  person,  touching 
an  adverse  interest  in  property  transferred  to 
blm  by  tbe  assignment,  wbicli  is  clearly  the 
meaning  of  the  original  Act,  this  latter  construc- 
tion must  be  given  to  tbe  section  under  consid- 
eration. 


I  btttcren  Jenkitit  and  Hit  Bank  and  other  par- 
it*,  vhirh  depend  on  ihe  tame  quelUim, 
Tniecopy.   Test: 

JanMS  H.  HcKenner.  Clerk,  Bup.  Court.  D.  B- 
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BENJAMIN  HATDEN,  Appt.. 

CHARLES  MANNINQ. 

(Bee  &  C.  IS  Otto,  Ii8t-«e.) 

OoUiuiee  plaintiff,  tffeel  of  on  jitriidietum. 


meof  tlieplaliitlfllniisult,  who  luu 

.M  re»i  Intoraat  In  the  oontroverBV,  has  been  Im- 
prapeclj  and  ooIliulTdy  used  for  the  piupose  at 
cnKOag  a  cue  oocnlMble  In  tUl  oourt,  tfie  case 
•bouldlM  dmnana. 

[No.  46.] 
Aiyvsd  Jan.  1S,JS,  188S.  Decided  Jan.  t9,1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 
The  iilBtorj  and  facta  of  the  case  sufficientlf 
appear  in  the  opinion  of  the  court. 

Matrt,  Johtt  H.  HltdMll  and  Aagtuttu 
H.  Oarland,  for  appellant. 

Metgr:  Oeo.  A.  Kins.  John-  MaOan,   W. 
L.  HiU  and  W.  W.  Thayer,  for  appellee. 


Mt.  Jtittiee  I 
Ihec. 


r  delivered  the  opinion  ol 

Ttkia  isB  case  which  the  circuit  court  should 
have  dismissed  under  the  0th  section  of  Qie  Act 
of  March  3, 1876  [18  Stat,  at  L.,  470],  concern- 
ing the  iuriBdiction  of  the  Circuit  Courts  of  ibe 
United  States,  instead  of  granUng  the  relief 
prayed  by  complainanL 

It  is  charged  in  the  bill  that  Ha>deu,  the  ap- 
pellee [appelant],  while  acting  as  the  attorney 
of  Rachel  Dove  and  Bethuel  Dove.her  huabana, 
purchased  under  execution  a  valuable  tract  of 
land  lielonging  to  Rachel.  That  he  had  defend- 
ed the  suit  for  foreclosure  of  amortgageon  the 
property  for  the  Doves,  In  which  a  decree  was 
rendered  under  which  it  was  sold.  It  is  set  out 
with  sufficient  fullness  that,  at  this  sale,  be 
bought  the  land  at  less  than  ils  value,  under 
circumstances  which  should  subject  the  title 
which  he  acQuired  to  Ibe  character  of  a  trust  for 
the  benefit  ol  Mrs.  Dove. 

It  is  not  necessary  now  to  inquire  into  the 
truth  of  that  allegation,  on  whicn  the  circuit 
court  rendered  a  decree  in  favor  of  Manning, 
the  complainant  in  the  suit,  because  we  are  of 
opinion  that  Manning  had  no  such  interest  in 
the  matter  as  to  enable  him  to  dustaln  a  suit  in 
the  Circuit  Court  of  theUnited  States  in  regard 

toil. 

Thcsale  toHayden  wasmade  MarchS,  1B64, 
aud  he  received  the  sheriff's  deed  April  26, 
thereafter,  On  the  7thday  of  April,  1875,  Ra- 
chel and  Bethuel  Dove  conveyed  Uie  land  to 
Manning,  who  brought  the  present  suit  May  IS, 
187«. 

It  appears  in  evidence  that  not  long  after  the 
sheriff's  deed  was  made  to  him,  Harden  took 
possession  of  the  land  and  has  retained  it  ever 
since,  though  it  is  said  he  obtained  the  posses- 
sion unfairly. 

In  April,  1874,  Rachel  Dove  began  a  suit  in 
the  State  Court  of  Polk  County,  where  the  land 
was  atuated,  against  Havden,  to  recover  these 
pVemises,  and  the  court  decided  against  her  on 
demurrer.  P^m  this  decision  she  took  an  ap- 
peal to  the  Supreme  Court  of  the  Slate,  which 
was  dismissed  hy  her,  as  was  the  suit  in  the 
Polk  County  Circuit  Court.  In  April,  1875, 
and  while  this  suit  was  pending  in  some  stage 
806 


of  it,  the  conveyance  was  made  to  Manning  of 
the  land  In  question. 

Manning  was  the  husband  of  the  daughter  of 
the  Doves,  and  resided  in  California,  aodhsd 
the  cltizNifihip  necessary  to  enable  him  to  renew 
the  litigation  in  the  Circuit  Court  of  the  United 
States. 

The  deed  purports  to  be  one  of  bargain  and 
sale  for  the  consideration  of  tS,000,  but  do 
money  was  ever  paid  on  it.  No  note  or  other 
obligation  was  given  nor  any  mortgage,  as  se- 
curtty  for  the  debt.  It  does  not  appear  that 
Manning  ever  promised  to  pay  anything  for  it. 

Mrs.  Dove's  account  of  the  W  ''  '  "   "'' 


me  anv  money  on  this  land,  but  he  was  going 
to.  He  never  gave  mc  his  note.  I  can't  say 
when  I  saw  Manning  last.  I  think  eight  years 
ago.  Manningwrote  flrstabouthavioctbeland 
conveyed  to&Qi;Baidhe  would  take  uie  matter 
off  our  hands.     I  have  not  the  letter  with  me.' 

Mr.  Dove  snyB  he  don't  know  whether  any 
part  of  the  ^,000  has  been  paid,  either  from 
tiis  own  knowledge  or  from  his  wife.  Man- 
ning's deposition  was  not  taken  in  the  case,  nor 
is  any  word,  verbal  or  in  writing,  produced  as 
comitig  from  him  In  regard  to  this  suit.  The 
hI]l,wMch  is  filed  In  his  name,  is  neither  signed 
nor  swom  to  by  him.  Mr.  Dove  swears  that 
he  is  the  agent  and  attorney  in  fact  of  Planning, 
and  as  such  he  verifies  the  bill. 

The  defendant,  who  is  called  upon  to  make 
full  and  perfect  answer,  does  so  under  oath, and 
denies  that  Manning  was  in  Kood  faith  the  law- 
ful owner  of  the  land.  No  bond  for  caeXs  was 
given  by  Manning  or  any  one  for  him.  Mr. 
swearing  to  the  hill  of  costs  of  about 

, fth 

suit. 

There  is  no  evidence  that  the  deed  from  Dove 
and  wife  to  Manning  was  ever  delivered  to 
Manning,  or  was  ever  in  his  poaseaston,  and 
there  is  no  reason  to  suppose  it  ever  left  Oregon 
or  that  he  had  been  in  C^gon  for  jeais  be&re 
and  after  its  execution. 

Undoubtedly,  Mrs.  Dove  and  her  husband 
could  have  given  their  interest  in  the  proper!} 
to  their  daughter,  and  a  conveyance  in  consid 
eration  of  natural  love  and  affection  might  faav< 
been  good. 

But  this  deed  was  not  made  to  her,  nor  on  an- 
such  consideration,  but  recites  a  cooperation  d 
(5,000  in  money,  while  it  clearly  appears  tha 
no  money  was  paid,  none  was  secured  by  not 
or  mortgage,  and  none  was  promised  orintCDC 
ed  to  be  paid. 

"Manning  wrote  to  me,"  says  ilrs.  Dov. 
"about  havmg  the  land  conveyed  to  bini;  sai 
be  would  take  the  matter  off  our  bands."  Wh: 
matter?  Manifestly  the  litigation  at  tliat  tin 
going  on.  "I  will  sue  for  you  in  my  name. 
can  go  into  a  court  of  the  United  States  wLe 
you  can't  go,"  is  what  he  meant. 

There  is  not  a  syllable  in  this  record  Inoo 
sistent  with  the  idea  that  lh<'  deed  ^as  made 
Manning  without  hia  knowledge,  recorded 
Oregon,  and  delivered  to  the  lawyers  xv' 
brought  this  suit,  the  same  who  lirought  t 
suit  In  the  state  court,  without  hia  autbor 
and  without  any  communicatioa  troax  h 
whatever.    If  the  bringing  ttf  this  suit  wa: 

.         ,   loe  r. 


CmcKAiinto  V.  Cabpshtsk. 


Brt  Am  k  BO  CTldeDce  In  the  record  bj  which 
kamf  coold  be  connected  with  ft  or  with  any 
Mifika  of  cUm  under  the  deed. 

Il  Kmt  to  us  thsC  Wanning*!!  name  Is  used 
MM*  kc  fi  k  dtizeu  of  «ditferent  Stale  from 
Ar  MaduU.for  the  sole  beneflt  of  Mrs.  Dove. 
Tltf  kr  bM  no  leal  inteicat  In  the  controveny, 
■dtfcDgaiiantor  what  li  going  on,  of  which 
Ab*  il  modi  doabt,  is  pMsively  permitting 
kaaofUiBaiBe  for  the  benefit  of  the  Dovea 
aodsloBMkea  rimulated  caae  of  Jurisdic- 
te  taike  Federal  Court. 

TU  il  wcbelr  the  case  provided  for  in  the 
IrtoflSa. 

Tkidi  doea  not  really  and  sntwtantiall^  in- 
ntart  dilate  or  controversy  properly  within 
ttrjirMiiiioii  of  the  divnit  court, be<»UBe  the 
■al  riaorovanj  is  wholly  between  citizena  of 
ir  not  State.  "Tbe  name  of  Uanniiig,  (he 
*4iKif  to  tbe  Hiit,  has  been  improperly  and 
'^mriij  ii«d  (in  the  language  of  this  slain  le) 
Ir  Ac  pvpoae  of  creating  a  case  cognizable 
afaK.'    /finrrj  v.  Uutland,  104  U.  ».,  4.')0 

UTL,  "e:!;  ITiffioni*  V.  -VottotM,  1(M  U.  8.. 
■  [UTL,  TIB];  DetTVit  v.  Ifcan,  preaenl 
Tta  ;wife,  JOOJ. 

T'litrrt*  »f  »*  Circvil  OniH  il  reverted  ami 
'•  imi  rtmamdtd,  m'tA  A'rarfian  to  ditmtu  tht 
•^  tf  maM  tf  juritdictioix  and  mlhoul  pr^ju- 
*»  t-nf  (A<r  oriion  in  a  proper  court, 

r.  Clerk,  Bap.  Court,  U.  B. 


»»»aiP  OF  CHICEAHINQ,  Ftff.  i 


SAJCtnx  M.  CARPENTER. 

«n  S;  C  IS  Otto.  MB-4M.) 

r  Cirr^tt  Omrt—J/iehioan  prae- 

_".    ,".   ilins* — ¥>hen  band* 

\o  another  eompann- 

not  t 

U»o  III  Hldilcan,  PVable  I 

«plea (it  (he (eoccBt tanie 

.  I  (be  proot  nf  tl>e 

nr  tlw  baudwrlUnit  f I  tbe 
.B*  Il  i-rrUkBd  b;  allidBTlt. 
or  ■  mate.  U  any  b'winblp 

.  ma  lutborlnd  wltlilii  sixty 

oar  u>  laue  tn  coupoo  tMrada  for  the 
"  *  biMuli  ma)'  be  tnued  after 


*j^^  .?fc*^  I  ir* "'  * 


■  ■tBUil^anaindBTft.  denying  (bet 
fcwJ  vMblDlbe(lxly<1ayB,puIBlD 

■  <>(  Iboir  Talldltr,  If  they  were  la- 

nila.  In  aid  of  a  raUraad  cmniiany, 
4  tD  s  cnrpnnllnti  onated  by  tbe 
thr  civpvratliia  to  wUch  tbey  were 


rc 


tntfar  (Irruli  Court  of  the  United 
tm  thr  We«m  DiMrirt  of  Michigan. 
v»a  «Ba  bemefat  in  the  nmrt  below 
r!>*laBi  m  «w  lo  enforce  the  pay- 


ment of  certain  bonds  and  coupona,  allued  to 
have  been  issoed  by  (he  Township  of  Chlcka- 
mfnf,  in  aid  of  the  oonstructioa  of  the  Chicago 
&  Michigan  Lake  Bhore  Railroad,  under  an  Act 
of  the  l^egiBlature  of  the  Stale  of  Michigan,  ap- 
proved i/Uacb  22,  1869. 

Tlie  declarotloa  alleged:  that  the  bonds  were 
issued  and  dated  June  1,  1669,  in  pursuance  of 
a  rote  of  the  Township,  authorizing  the  same: 

That  the  bonds  were  delivered  to  the  State 
Treasurer  of  Michigan  by  tbe  Township,  and 
that  the  state  treasurer  afterwards  delivered  the 
same  to  the  railroad  company; 

That  tbe  plaintiff  obtained  the  bonds  from  the 
railroad  coinpculy  and  became  the  lawful  bear- 
er and  owner  thereof,  entitled  to  receive  pay- 
ment upon  tbe  same. 

The  bonds  were  signed  by  Oliver  L.  Newkirk, 
as  supervisor,  and  oy  0.  C.  Glllett,  as  town- 
ship clerk. 

The  defendant  gave  notice  that  it  would 
show:  that  O.  C.  <^ett  was  not  an  officer  of 
said  Township;  tlut  the  bonds  did  dot  legally 
come  iulo  the  pasBcssion  of  the  state  treasurer 
and  that  the  state  treasurer  oevei  delivered  the 
said  bonds  prior  to  Feb.  IS,  1870; 

That  the  vot«,  authorizing  the  Issue  of  the 
bonds,  was  for  aid  by  donation  only  and  woe 
had  in  May,  1869; 

That  the  Chloigo  &  Michigan  lake  Shore 
Railroad  Company,  In  whose  aid  they  were 
voted,  consotioated  with  another  railroad  com- 
pany, before  the  bonds  were  issued,  and  that 
tbe  Donds  were  issued  to  the  consoli<hited  com- 
pany, and  not  to  the  company  for  which  they 
were  originally  voted. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  (0271.70,  with  interest  and 
costs.     Whereupon  the  defendant  sued  out  this 

A  further  statement  of  the  case  appears  in 
tbe  opinion  of  the  court. 

ifeuri.  Edward  Bkcqb  and  Qtorge  W. 
Liiafon,  for  plaioliif  in  error; 

Section  8680,  Compiled  Laws  of  Michigan, 
18TI,  has  ever  been  construed  to  prohibit  any 
I  Huits  upon  liquidated  demands  against  any 
lownsliip,  and  to  limit  the  creditor  to  his  rem- 
edy by  mandamtu. 

Manithon  v,  Oregon,  decided  in  1860, 8  Mich., 
378;  Daytnn  V.  ItouiuU,  27  Mich. ,  83;  see,  also, 
FcojJe  V.  TwTUliip  Board  of  £a  Gninge,2  Mich., 
187;  Feople  v.  Aiiditerxo/Wagne  Co.,  5  Mich., 
228;  I'ciiplrv.  Toitmhip*  of  PotI^  nnd  Calrin, 
18  Mich.,  101;  MeArttiuT\.  Duuean,  U  Mich., 
28;  ,Ju»t  V.  HV«,  42  Mich.,  574. 
'  The  plaintiff  was  bound  to  prove  In  the  or- 
dinitry  manner  the  legal  signing  and  legal  de- 
livery of  Kuch  bonds. 

/Vfrtinn  V.  BUimm.  87  Mich.,  488. 

3fr.  MitelMU  J.  BmU«r.  for  defendant  hi 

Mr.  Clief  JuttittWrnMo  delivered  the  opin- 
ion of  the  court: 

The  alignments  of  error  In  this  case  present 
the  follon~mg  queatlons: 

1.  Whether  an  action  at  law  can  be  main- 
tained in  Ihe  Cinrull  Court  of  the  United  Stales 
against  a  municipal  corporation  of  Michigan 
u|>OD  municipal  tionds  or  tbe  coupons  for  In- 
terest attached  thereto. 

2.  Whether  the  Circuit  Court  of  the  United 
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S^tates  has  jurbdiction  of  a  suit  brought  b;  a 
ritizen  of  a  Slate  other  than  Michigan,  to  re- 
cover the  amount  due  od  an  obligation  of  a  mu- 
nicipal coipontlon  of  Michigan,  for  the  pay- 
munt  of  a  sum  of  money  to  a  corporatiou  of 
^lichiKan  or  be«rer,  or  to  bearer. 

3.  Whether  the  obli^nitionB  and  coupons  sued 
no  in  this  case  could  lie  iDtroduced  in  evidence 
under  the  pleading!),  witliout  proof  that  Ihepcr- 
non  who  signed  Ihem  as  lowuship  clerk  actually 
held  that  office  M  the  time  his  signature  was 
afDxed  amltheohligHtions  were  delivered;  and, 

4.  Whtlher,  Binee  the  obligations  were  not 
delivered  to  tlie  corpoi«tion  to  which  they  were  j 
voted  by  the  Township,  but  to  a  corporation 
created  by  the  coneolidntion  of  tliat  corporation 
with  another,  they  arc  Talid. 

1.  As  to  the  right  lo  sue  a  municipal  corpo- ! 
ration  of  Michigan  in  the  courts  of  tlic  United  j 
Slates  on  an  obligation  for  the  payment  of| 
money: 

If  we  understand  correctly  the  cases  In  the 
courts  of  MiclUgan  to  which  our  allention  has 
been  directed,  they  decide  no  more  ihun  ihat 
in  the  courts  of  the  Siaio  ihe  remedy  for  the  re- 
covery of  money  for  a  miinicipal  corporntion, 
on  a  liquidated  demand,  is  by  maiulnmut  ''^inst 
the  proj>er  officer  lo  require  him  to  do  hip  duty 
under  the  law  with  respect  to  liie  discharge  of 
the  obligation  which  has  been  entered  into,  and 
that  for  such  purposes,  in  that  jurisdiction,  an 
independent  judgment  in  an  action  at  law 
against  the  corporation  is  not  necessary.  There 
is  no  law  of  the  State  prohibiting  such  3  suit. 
[666]  All  that  lias  been  determined  is  that,  in  the 
courts  of  the  State,  a  Judgment  Is  not  necessary 
to  lay  the  foundation  for  a  writ  o'  •laiiaamv 
to  require  the  olDcer  to  do  his  duty. 

In  the  courts  of  the  United  States,  however, 
a  iiuindaiiiui  can  only  be  granted  In  old  of  an 
existing  jurisdiction,  and  in  this  clasa  of  cases 
a  Judgmeot  against  the  corporation  is  an  easeu- 
tlal  prerequisite  to  such  a  writ,  although  in  the 
courts  of  tile  State  it  is  not.  This  whole  sub- 
iS  fully  considered  at  the  lost  Term, 


iMfeitport  V.  Dodgt  Co..  105 U.  S.,243rXXVI., 
-    ^^iigjg  y,g  other  cases  establisuL 


1020],  where  the  other  cases  establishing  the 


2.  As  to  the  jurisdiction  of  the  courts  of  the 
United  Statea  in  a  suit  by  the  assignee  of  on  ob- 
ligation of  a  municipal  corxmration  of  a  Slate, 
payable  to  a  citizen  of  the  same  State  or  bearer, 
or  to  bearer: 

This  question  was  decided  at  the  present 
Term,  in  T-'iompton  v.  Perniie  [anfc,  3981.  The 
Act  of  March  S,  1873,  ch.  137  [18  Stat,  at  L., 
4701;  1  Sup.  R.  8.,  174,  which  provides,  section 
1,  that  the  District  and  Circuit  Courts  of  the 
United  States  shall  not  "HavecognlTonce  of  any 
suit  founded  on  a  contract  in  favor  of  an  as- 
siKpee,  unless  a  suit  might  have  been  prosecut- 
ed in  such  court  to  recover  thereon  if  no  assign- 
ment bad  been  made,  except  in  eases  of  prom- 
issory notes  negotiable  by  the  law  merchant  and 
bills  of  exchange,"  is  certainly  not  a  limitation 
on  the  Judlciarv  Act  of  September  24, 1789,  ch. 


nizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  cboae  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  cotirt  to  recover  the 
B^d  contents,  if  no  assignment  had  botsi  madfi, 
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except  in  cases  of  foreign  bills  of  exchaoge." 
Under  the  Act  of  1789  It  was  always  heid  th«l 
an  obUgation  payable  to  bearer,  or  to  an  In- 
dividual or  bearer,  did  notcomewithin  tbepiD- 
hibitlon  of  suits  by  assignees.  Bank  v,  Witlar, 
3  Pet.,  836;  Buthnett  v.  Kennedy.  0  WaU.,  391 
[76  U.  S.,  XIX.,  788];  Ladnoton  v.  SuOef.  14 
WaU..  298  [81  U.  S..  XX.,  812]. 

3.  As  to  the  necessity  for  proving  that  tbe 
township  clerk,  whose  sieuaturc  appears  on  tbe 
boudaand  coupons,  was,  infact,  townahipderk 
when  he  alflx»l  his  signature: 

The  name  of  the  person  who  signed  thcbouita 
as  clerk,  is  O.  C.  QiUett.  That  O.  ('.  GiUett 
signed  the  bonds  was  admitted,  but  it  was  de- 
nied under  oalh  that  he  was  clerk  of  the  Towa- 
ship  prior  to  the  end  of  the  summer  of  186B. 
wliicli  was  more  than  siitydays  after  the  bonds 
were  voted  by  tlic  Town.  The  Slatutesof  Mich. 
igan  and  the  rules  of  the  circuit  court  in  force 
when  this  cause  was  tried,  provided  that,  upon 
the  plea  of  the  general  iiisue,  in  nu  action  upon 
any  written  instrument  under  seal  or  without 


writing  of  the  defendant  unless  tbe  plea  was 
verifl^  by  alBdavit.  In  this  case  the  suit  was 
on  a  written  instrument,  and  the  pica  was  tbe 
genera!  issue.  This  plea,  however,  was  not  Ter- 
med in  broad  terms,  but  an  alhdavit  was  filed 
to  the  effect,  argumciitatively,  that  the  town- 
shipclcrk,  whosenigiialurcwasneccasBryunder 
the  law  to  tbcdue  execution  of  tbe  bonds,  could 
not  have  signed  them  before  the  end  of  tbe 
summer  of  1889,  because  he  was  not  clerk  un- 
til lifter  that  time.  The  law  under  which  the 
bonds  were  issued;  provided  that,  if  any  town- 
ship voted  the  aid  to  railroads,  which  was  au- 
thorized, it  "Shall,  within  sixty  days  after  the 
aiestion  of  aid  is  determined  by  a  vote  of  the 
ectors,  "  »  "  issue  its  coupon  bonds  foi 
the  amount  so  determined  lo  be  granted." 

The  effect  of  tbe  affidavit  was  to  raise  ib< 
question  whether  the  bonds  werc  valid  if  iasuc< 
after  the  sixty  days.  The  affirmative  of  show 
ing  that  they  were  issued  within  the  sixty  day: 
was  probably  put  by  the  pleadings  on  the  plaiol 
iff.  This  showing  lie  did  not  make.  Cons* 
quently,  the  objection  to  tlie  admissibility  o 
toe  bonds  resolved  itself  into  the  question  r 
their  validity, issued  as  ttiey  werc  after  the  lim< 
We  see  nothing  in  the  statutes  which  take 
away  from  the  tonnsbip  authorities  the  right  I 
execute  and  deliver  bonds,  if,  for  any  reason, 
is  not  done  within  the  time  named.  The  wot 
"shall"  as  used  in  the  statuteundoubtedlygivi 
the  township  officers  the  whole  of  tbe  sixi 
days  to  get  the  bonds  out,  but  It  certainly  do 
not  implv  that  if  they  fail  to  do  it  voluntari 
within  the  time,  they  cannot  be  compelled 
do  so  afterwards.  And  If  thev  can  be  coi 
pellcd  to  do  so.  It  necessariJY  follows  that  tli 
should  do  It  voluntarily.  We  have  not  been  i 
ferred  to  any  declslona  bv  the  courts  of  Mlc 
igan  to  Che  contrary,  ana,  construing  the  fit 
ule  for  ourselves,  we  think  that  vdid  bon 
may  be  issued  after  the  time.  This  being  i 
the  antedating  does  not  Invalidate  tbe  bom 
In  this  suit,  no  attempt  la  made  to  recover  : 
interest  accruing  before  actual  delivery. 
4.  As  to  the  issue  to  the  consolidated  cc 

this  precise  question  was  before  ua  at  thel 
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FmOR  to  Ae  Oicidt  Court  of  Um  United 
^i»  lor  the  Nortlieni  DiKrict  of  lUiDois. 
ihUaivf  nd  fact!  of  (be  cue  appear  Id 
^  ^Mia  of  (be  ooart. 
*.  hiBvIa  B.  KbImi.  for  plaintiff  in  er- 

i  ttrnvMa  total  want  of  anthori^  in  the 
mml  aUan  ol  the  Count;  of  Kankakee 
If  to  which  tlie  conpona  lo  que»- 


^nvcfSank.  Am.,etc.,R.R.Co.,aecs. 
'  '  Q«ml  hw.  No*.  8. 1S«:  I^w  Amend- 
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**.*■«  «ia  any,  waa  conditioiial,  and  the , 
^■tai  MR  part  of  tbe  power  confen«d.  { 
^  i  Gncfil  Uw,  Not.  «,  1849;  Act,  ' 
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«*lt.M;  ZlttwT.  JM.  A>anf,  19  C.  B. 
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Jfr,  JvtHct  n»Uli«wa  delivered  lie  opin- 
ion of  the  court: 

The  Judgment  sought  lo  be  reviewed  b;  this 
writ  of  error  was  rendered  upon  coupons  at- 
tached to  municipal  bond^  purporting  lo  be  ia- 
aued  by  the  plaintiff  in  error.  The  cause  was 
tried  by  the  court  without  tlie  intervention  of  a 
jury,  and  the  facts  appear  in  a  bill  of  exceptions. 
Each  bond  of  Ibe  issue  conlaina  a  recital  that  It 
"  Is  issued  under  and  pursuant  to  ortlcrs  of  the 
Board  of  SupervlsoTB  of  Kankakee  County,  li- 
linois^  for  subscription  to  the  capital  stock  of 
the  Kankakee  &  Illinois  River  Railroad  Com- 
pany, as  authorized  by  virtue  of  the  laws  of  the 
Btate  of  Illinois  HUtboriKing  cities  and  counties 
to  Bubscribe  capital  slock  to  aid  and  construct 
railroads;  also  in  accordance  with  the  provis- 
iouB  of  an  Act  of  said  State  of  llIioolB  entitled 
'  An  Act  to  Fund  and  Provide  for  Paying  the  raaoi 
Railroad  Debt  of  CounUes,  Townships,  Cities  l""**! 
and  Towns,"  in  force  April  16,  A.  D.  1869." 

Tbe  bonds  were  scaled  with  the  county  seal, 
slnied  by  the  chairman  of  the  board  of  super- 
vteors,  and  countersigned  by  ibc  clerk  of  the 
county  court,  under  tlic  order  of  the  board  of 
supervisors  of  the  County,  September  20. 1870. 

The  defendnnt  in  error  is  a  hatui  fidt  holder 
for  value,  having  purchased  bcEore  due  in  the 
open  market  f'idwithouE  notice  of  any  defense. 

The  defense  made,  however,  and  ovenuled 
In  the  court  below,  ia  matter  of  law,  and  allefina 
that  the  bonds  are  void.  In  whosesoever  hands; 
first,  because  the  Coun^  had  no  cower  under 
the  law  to  issue  them  at  all;  ana,  second,  be- 
cause they  were  issued  by  tbe  board  of  super- 
visors of  Uio  County,  who  were  not  tbe  repre- 
sentatives of  the  County,  empowered  to  bind  it. 

Tbe  charter  of  theEankakeeA  Illinois  lUver 


tbe  construction  of  said  railroad,  townships 
corporate  towns  and  citleH  on  or  along  tl 
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^M  k  am  OmUtmmi  V.  SbhsiMT  (msni), 
?  ^  b  a  lotil  wut  of  autborltT  to  ianie 
S*^»CMWK>aacfatfa' 


D  aocfa  thing  as  a  hvia  Ide 


^■*m 


--.--    -   -Ipe, 

and  citleH  on  or  along  the  line 
of  said  railroad  may  subscribe  to  liie  capita) 
stock  of  Naid  company  in  sums  not  exceeding 
$100,000  respect! veW;''^  provided  that  such  sub. 
BcripiioQ  shall  havcDeen  auihoriicd  by  a  ma- 
jority of  the  legal  voters  at  an  election  called 
and  bcld  for  that  purpose;  In  which  event,  bonds 
of  mich  township,  corporate  town  or  city  should 
be  issuc'l  in  payment  thereof  to  thd  railroad  com- 
pany. The  same  Act  (sw.  171  provides  (hat 
"  Nothing  herein  contained  shall  prevent  coun- 
tiei  and  dties  from  taking  and  voting  for  sub- 
scriptions in  the  Hiock  of  said  company,  under 
the  general  laws  of  tbe  State." 

The  general  laws  of  the  titate  referred  to,  in- 
clude "An  Act  supplemental  to  an  Act  entitled 
'An  Act  to  Pcoride  for  a  Qeneral  System  of 
Railroad  Incorporations.'  "  which  took  effect 
November  8,  1B49.  Laws  of  184B,  3d  mf%. .  p. 
88.  That  itatule  authorlTee  every  county  in  the 
State  to  subscribe  forstockioany  railroad  com- 
pany, already  or  thereafter  to  be  ormniied  or 
Incorporated,  to  the  exiuni  of  $100,000:  and.  for 
the  pttytnent  of  the  same,  expreaslv  empowers 
them  lo  borrow  money,  at  a  rate  of  Interest  not 
exceeding  ten  per  cent  per  annum,  and  to  pledge 
the  faith  of  the  county  for  the  annual  pavment 
of  the  Interest  and  tbe  ultimate  redemption  of 
the  pfiodpal,  or,  if  the  Judges  of  the  countr 
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court  ahould  deem  it  most  advisable,  thej  are 
authorized  to  pay  for  eucheubecriptionia  bonds 
of  the  county,  beorlns  interest  not  exceeding 
the  rate  aforesaid;  andthe  railroad  company  are 
also  authorized,  by  a  separate  section  of  the  Act, 
to  receive  such  bonds  in  payment  of  such  sub- 

Tlie  contention  now  is  on  the  part  of  the 
plaintiff  in  error,  that  the  langui^  quoted  from 
the  ITth  section  of  the  charter  of  the  Kankakee 
and  Illinois  River  Railroad  Company  is  a  res- 
ervation merely  of  the  power  given  by  the  gen- 
eral laws  of  the  State  to  counties  to  subsCTibe 
for  stock;  and  as  the  power  to  issue  tx>nds  in 

eiyment  therefor  is  a  distinct  power,  it  is  uot 
eluded  in  the  reservation  and, therefore, ceased 
to  exist  on  the  passage  of  the  Act,  bo  far  as  the 
present  transaction  is  concerned. 

But  the  obvious  meaning  of  the  clause  relied 
on  to  accomplish  that  restut  is,  merely,  that  the 
general  laws  of  the  State,  authorizing  counties 
to  subscribe  for  stock  in  that  railroad  company, 
shall  remain  unaffected  by  the  charter,  which 
conferred  similar  power  on  townships,  corpo- 
rate towns  and  cities  on  the  lioo  of  the  road, 
and  not  in  any  manner  to  limit  the  operation 
and  application  of  those  general  laws  upon  ibc 
subject.  The  very  purpose  of  the  proviso  seems 
to  us  to  have  been  to  exclude  the  very  conclu- 
sion now  sought  to  be  drawn  from  it. 

Indeed,  if  the  argument  be  good  for  anything 
at  all,  it  results  that,  under  the  operation  of  this 
reservation,  the  naked  power  to  subsT'.be  for 
stock  remains  in  the  counties,  without  any  au-' 
thority  and,  therefore,  without  any  obli^tior 
to  pay  for  It;  for  if  (he  power  to  issue  bonds  Is 
taken  away,  so  also  is  the  power  to  pledge  the 
faith  of  the  county  for  the  annual  payment  of 
the  intorest  and  the  ultimate  redemption  of  the 
principal,  a  pledge  which  means,  of  course,  thai 
payment  shall  be  made  out  of  the  revenues  of 
the  county  derived  from  taxation. 

As  such  a  construction  of  law  confesses  Its 
own  absurdity,  it  is  not  necessary  to  make  any 
format  refutation  of  it. 

It  Is  further  contended,  on  the  part  of  the 
plaintifl  in  error,  that  if,  at  the  dale  of  these 
Imnds,  Kankakee  County  had  corporate  power 
to  execute  and  issue  them,  it  could  only  be  done 
by  the  county  court  according  to  the  terms  of 
thcstatuteconferring  that  power.  Such,  in  fact, 
is  the  language  of  the  geeeral  law  of  1849,  from 
which  the  power  is  derived. 

But  the  County  of  Kankakee,  it  is  admitted, 
was  organized  under  the  Act  to  provide  for 
township  or^nizatioD  of  April  1,  1851.  Laws 
of  1351,  p.  85.  Under  that  mode  of  organiza- 
tion, the  corporate  powers  of  counties,  otherwise 
exercised  by  the  Judges  of  the  county  court, 
devolved  upon  a  board  of  supervisors,  such 
in  the  present  instance,  executed  and  issued 
bonds  in  question.  Article  IS,  section  4,  of  that 
Act  declares  that  "The  powers  of  a  county  as  a 
body  politic  can  only  be  exercised  by  the  board 
of  supervisors  thereof,  or  in  pursuance  of  a  res- 
olution by  them  adopted."  Andarticle  16,  sec- 
tion 4,  provides  that  "The  board  of  supervisors 
of  each  county  in  this  State  shall  have  power, 
ftt  their  annual  meetings,  or  at  any  other  meet- 
ing, •  "  •  to  perform  all  other  duties,  not 
Inconsistent  with  this  Act,  which  may  be  re- 
auired  of  or  enjoined  on  them  by  any  law  of 
uiia  State  to  the  county  courts." 
810 


In  Oreen  y.  WaTdineB,  17  IH,  281,  it  wasnkl 
that  the  board  of  superviBorB  were  the  legal  suc- 
cessors to  the  county  commissioners'  court,  u 
had  been  previously  decided  in  PamU  v.  Tliur- 
b&r,  18  HI,,  554.  In iVeUymun  v.  TazwieUGi., 
19  HL,  406.  the  verr  point  here  raised  was  de- 
cided, and  it  was  held  that  under  the  Act  oi 
1861  it  was  the  duty  of  the  board  of  supervisors 
to  act  instead  of  the  county  court  in  calling  tL 
election  to  vote  on  the  question,  in  making  the 
subscription  for  the  stock,  and  in  issuing  couDtf 
bonds  in  Myment  therefor.  The  Act  of  Apm 
1,  1861,  "To  reduce  the  Acttoprovidefortowih 
ship  organization  and  the  several  Ads  amenda- 
tory thereof  into  one  Act  and  to  amend  the 
same,"  Seas.  L.  of  Bl.,  1861,  pp.  216-287,  re- 
moves all  doubt  on  the  subject.  It  confers(ail. 
14,  sec.  6,  8th  clause)  upon  the  board  of  tuper- 
visors  authority  "  To  perform  all  other  duues, 
not  inconsistent  with  this  Act,  which  may  be 
required  of  or  enjoined  on  them  by  any  law  of 
this  Stale,  or  ichidi  are  erijoitud  upon  amuty 
eourU,  v-fun  /iMing  icnrnfor  Vie  traiaatiioa  ij 
tounlff  tmsiiieaa  in  tAoK  amnliet  not  adopting 
totcmliip  orgaiiiialion."  This  Act  was  in  force 
when  the  bonds  sued  upon  in  this  case  were  is- 
sued, and  they  are  governed  by  it.  The  cased 
Oaddttv.  ihV-AiandO)., 82  m., 119,  relied  upon 
by  counsel  for  plaintiff  in  error  on  this  point,  ii 
not  inconsistent  with  this  result  in  the  preseoi 
case,  because  that  decision  Is  based  on  the  wotdt 
of  the  charter  of  the  railroad  company  confer 
ring  the  authority  to  subscribe  to  its  capila 
lock,  which,  in  the  opinion  of  the  court,  ex 
pressly  limited  tbe  exercise  of  the  power  to  lb' 
county  court.  The  same  comment  may  be  mail 
upon  the  case  of  Saftuyfcr  Oa.  v,  Pbo^,  26  UL 
181. 

We  find  no  error  in  the  rea/rd,  and  the  judi 
meat  of  the  Cireuit  Coart  it,  aeeordingiji,  0} 

Tmeoopy.   Test  _ 

.lamas  B.  HcKennejr,  Cterk  Sup.  Oomt,  C  t 


UT4iT£D  STATES,  Intervener,  App4.. 

JAMES  H.  ■WTLSON.  Receiver.  ««. 

(See  S.  C,  le  Otto,  tSSt-eSL) 
CerUfeatee  of  indeMednem,  not  laxabU. 

Certlflcates  of  IndebtednsBS  Inued  by  a  reoelv 

of  a  railway  company,  nr'  '-' — '—'  * ■ 1-*— 

to  bo  used  as  money,  r~ 


e  not  taxable  a 


,    under  sectiOD  it08  R.  B. 

[No.  157.] 
Argued  Jan.  S3,  1883.        Detided  FVb.  6,  18t 

APPEALfromtheCireuitCourtof  the  Doit 
States  for  the  Middle  District  of  Teiine» 

This  is  a  case  in  which  the  United  8tat«s  i 
pears  as  an  intervener,  demanding  paymeQi 
a  lax  upon  "circulation  Issued"  betTveen  ' 
months  of  May,  1873,  and  November,  1874, 
elusive,  by  the  Receiver  of  the  St.  Louis  t 
Southeastern  R^way  Company  under  an  or 
of  court,  the  cause  in  which  the  interreDt 
occurs  being  one  for  the  forecloBure  of  a  iu< 
gage  given  by  the  company  to  secure  Its  boi 

A  copy  of  one  of  the  certificates  of  Indeb 
ness,  relied  upon  as  Justifying  ••---"- 
United  States,  is  as  follows: 
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KuneoR  Comnr  v.  Wasbbh. 


JblM.} 
BriULediad 

{Mflak  ot  indebtedneM,  good  for  twen^ 
tckn,  Id  H.  W.  GaidiKr.pMriDaster,  or  bearer, 
indk  rt  Um  office  of  Ow  Treuurer  Saint 
ML]lBi.fbariiKNittwkfterdMe,vithliil«reflt 
lAtnMafHB  per  oenl  per  ■imnm  Good 
■If  wkn  oovBUmgued  b^  the  pa  jnueter  of 


COUNTY  OF  MADISON.  P(f.  »n  Srr.. 

THOMPSON  M  WAHRKN. 

(See  a  CIS  otto,  SBt,  «.} 

Btvime  ofeaie  tried  withiMt  ajwy. 

In  B  oan  tried  by  tfee  court  wttliout  a  iarj.  tl 
wiitteD  MpulUioii  VBlrlCK  a  Jiur  <a  not  Mown  I 
flmiktlvel;  in  tlie  reoord,  nooe  of  the  q 


I R  HdB*.  Auditor. 
ftlaiifDed: 

B.  w.  Oudner,  PsTniMter. 
Ml   |».aiO)  (Doe  Dec.  6.  1874. 

T«tMf -Are  per  cent  of  freight  bills  due  the 
(MpNj  ■*T  M  Mid  in  these  certiflcatee  at 
tm  bee  ralae  before  maturin  thereof. 
reiMuedui 


.     _ .  d  under  orders  of 

AanvtippaiiUiitgaReceiver  "For  the  pur- 
pwtf  pondineiDooef  tomake  payments  on 
nsatsf  the  balance  of  purchase  money  due 
•t  SMe  of  TcnDBMee  tta  the  road  sold  as  the 
H^eU  A  Kcntnck;  Raiboad.  from  time  to 
tM  ■>  HOC  ki*  ostificMes.  which,  altogether, 
telM  exceed  $250,000  on  so  much  ot  the 
"Mi  iWiuMul  in  the  nleadings  as  lies  and  is 
Mnd  ta  ite  State  of  Tennessee,  in  such  gen- 
tf  lorHM  ma*  be  af^woved  bjr complainants, 
(■otfag  for  tae  payment  thereof  out  of  any 
4*>  mnejt  that  ate  applicable  for  that  pur- 
r^  «Udi  certificate  •hall  bear  interest  at  a 
M  ■«  emMding  tea  per  cent  per  annum,  and 
I  k^H  miesented  by  such  certiflcales  sbnll, 
■^  pmsodr  diacbaned,  be  paid  out  of  any 
■^m  rslixed  npcm  a  foreclosure  and  sale  of 
^Htipfed  pnnmty  within  the  jurisdiction 
<ti>raan,  eooally  with  any  other  liability 
■nntd  t^  the  Hecdrer  in  the  management  of 
■<  aflnwd  and  the  pro(ectic»  of  the  said 


Tk  eoon  bdow  faaTing  entered  an  order  dis- 
*^>f  ihr  petitioa,  the  mterrener  appealed  to 

>-t.r.  pump*.  SoUHlar-Gmi..  tor  ap- 

)*(aaHd  apficaivd  for  the  appellee. 

■■  'li^  AutfM  Walt*  delinred  the  opin- 

*•  M  aot  satined  thai  the  certiflcates  of  bi- 
*Mte^.  oa  aocoont  of  which  the  United 
^■«  law  aMeased  the  lazes  petitioned  for, 
^nftallBdorhitrttdwitodicMlaleor  tobe 
■>  BB^i^.  Tbey  were  not.  therefore,  tas- 
tmm'dmtaticm'  imder  the  8d  clause  of  sec- 
!«1M  «« Iba  BvTised  Blalatea. 
JW  «ww  rffaMaMv  Ms  ptWfoa  y  jtUsTMH- 

',  CIWlC,  BOpa  iKMRt,  I 


tiTal,  except- 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  lilinois. 
The  case  is  sufflciently  stated  by  the  COUIt. 
Mr.  CbM».  P.  Wlaa.  for  plaintiff  in  error. 
Mr.  T.  C.  M»ther>  for  defendant  in  error. 

Mr.  Chief  Jnxtice  Waita  delivered  the  opin- 
ion of  the  court: 
This  Is  a  case  tried  and  determined  by  the 
>urt  without  the  Intervendon  of  a  Jury.  The 
record  does  not  show  any  stipulation  in  writ- 
ing waiving  a  Jury.  The  errors  asHigned  all  re- 
'  '  'o  rulings  of  the  court  on  the  trial,  < 
at  the  time  and  p 
The  rule  is  well  settled  tl 
stipulation  waiving  a  jury  is  not  in  some  way 
shown  affirmatively  in  the  record,  none  of  the 
questions  decided  at  the  trial  can  be  re-exam- 
ined here  on  writ  of  error.  Keamej/v.  Gate,  12 
Wall.,  283  [79  U.  8.,  XX.,  897);  Oilman  v.  Jtt. 
AMiM.  Tel.  Co.,  91  U.  8.,  6W  rXXIII.,4091; 
a«»A«- V. /n*.  Cfa.,  108  U,  B..96tXXVL,ail]! 
Hodge*  V.  EaUot..  at  the  present  Term  [anfc. 

For  thit  rea*an,  and  xrithoKl  paiung  on  any  oj 
the  qtte^ion* prtamted  bf/  th»  attignmentof  er- 
ron,  iM  a;l^rm  thejvdgmtni. 

TiiwoopT.    Tast;  _   '       „ - 

Jamee  H.  HaKennef,  Clerk,  Bup.  Court,  U.S. 

Olted-lU  D.  B.,  m,  «& 


Cottnly  of  Alexander,  PUT.  In  Err.,  v.  JeAn 
F.  EimbaU,  No.  1001.  Argued  and  decided  at 
same  time  as  preceding  case.  Same  counsel  for 
defendant  in  error,  and  WUllaai  B.  aUI)«Ft, 
for  plaintiff  in  error. 

Mr.  OhitfJutHee  Walta  delivered  the  o[^n- 
ion  of  the  court; 

This,  Uke  Madi»on  Co.  v,  Worrm,  just  de- 
cided [tupra],  la  a  case  tried  by  the  court, 
and  there  la  ttotbing  In  the  record  showing  a 
Btipnlation  In  writing  waiving  a  jury.  7%«  «r- 
rwra  aligned  all  relate  to  rMings  at  tlie  trial, 
and  the  judgment  it  iMrtned  for  "-  — ""- 
elated  in  tAe  opinion  jUed  in  the 


of  Hie 


mated  in  the  omittm 
County  of  Madison. 

Troe  oopv.    Tot:  

James  H.  HoKamer,  (MA  Sop.  Oout,  U.  B. 

oite<i-utn.B.,<v,6oa. 
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M  D.  &  1-S.  2T  U  72.  PARKDB  T.  If  OBBILL. 

App«ttl  and  «aTaT. —  Wbere  It  does  Dot  appear  on  neord  or  br 
■fldaTfts  that  amoQBt  exceeds  $5,000,  appeal  wlU  be  dismissed, 

Approred  In  BO^n  t.  Uarsball.  106  U.  8.  582.  27  L.  260,  1  a  Ot 
W,  dUmlssInc  error  In  suit  for  Interest  tbongh  bonds  dalmed 
oaraBstltntloosI  were  for  more  tban  Jnrlsdlctlonal  amonnt;  Slmoa 
T.  Bouse,  46  Fed.  B18,  and  Cowell  t.  Olty  Water,  etc.,  Co.,  96  Fed. 
Tn,  botb  boldlng,  In  salt  to  set  aside  cooTefance,  Jurisdiction  d» 
P«odi  on  TSlue  of  land  afTected. 

106  D.  &  8-4.  ST  L.  7S,  BOSTWIOK  t.  BBINEEBBOFV. 

OmdIb. —  In  order  to  admit  of  rerlew  by  Snpreme  Oonrt,  Uw  ]o<r- 
mnt  mnst  terminate  litigation  on  merits,  so  tbat,  If  afflrmed  trj 
9mnt»m»  Oonrt.  nothing  would  remain  bat  to  execute  the  Judgment 
ardsctM^  pL  S. 

Ctted  with  appreTal.  holding  decree  In  following  casM  Una!  and 
Blowing  appeal:  ConghUn  v.  District  of  Columbia,  106  U.  8.  11.  27 
L  TS.  1  a  Ct  40,  applied  where  new  trial  directed;  Qrant  t.  Phoenix 
IM,  Cb..  100  U.  a  431.  27  L.  238,  1  8.  Ot  416,  ^tpeal  from  tor»- 
dosttR,  wUdi  neither  flnds  amount  due  nor  orders  sale;  8t  Lonl^ 
«te,  B.  B.  T.  Bouthem  Btz.  Co..  108  U.  8.  28,  37  L.  6S9,  2  8.  Ot  8, 
Mra  matters  of  sdmlnistratloa  and  accounts  nnsetQed;  Btx  parte 
Sorten,  106  D.  a  242,  27  I..  711,  2  a  Ot  498.  suit  to  set  aside  con- 
TCrsnce  and  restrain  foreclosnre,  decree  denying  relief,  but  order- 
lag  sorplDS  paM  otm-;  Wlnthrcqi  Iron  Co.  t.  Meeker,  100  TT.  S.  18S, 
Xt  L.  89B,  8  a  Ot  lis.  proceedlags  of  directon  set  aside  and  r» 
eifttn  appointed,  though  further  direction  reeeirred;  Mown  t. 
nMctMT.  114  U.  a  128,  29  L.  117.  D  a  Ot  790.  Judgment  of  Stat* 
cent  remanding,  with  order  to  enter  spedfled  Judgment;  Peters- 
bvg  Bav.  ft  Ins.  Oo.  t.  DdUtom,  70  Pod.  644.  SO  D.  S.  App.  504, 
toene  ordering  sale  and  eonflrmatlon  of  master's  report  Is  dual 
tftevgh  Bo  sale  Is  made,  and  cannot  be  modified  after  term;  Central 
Trwat  Oo.  ▼.  Western,  etc..  B.  Co.,  80  Fed.  27,  on  decree  of  foreclosnra 
tad  sale  ordered  and  conflrmed,  purchaser  may  die  supplemental  bin 
M  restrain  attack  thereon  In  State  court;  Allison  t.  Drake,  146  IlL  610. 
S  K.  M.  SS8,  decree  fixing  rights  of  parties  as  Joint  tensntB,  though 
mtmimt  nccmutlng:  Chicago,  etc .  By.  t.  Ohlcsgo,  148  UL  US,  10 

r.  S.  Vr>l«  lOfl  V.  B.  27  L.  ed.  312—98  p. 


i 
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N.  Q.  883,  order  of  posBessIOD  under  llUnois  statute;  Texai,  etc:,  B. 
R.  V.  Orman,  3  N.  Hex.  374,  9  Pac.  255,  decree  for  sale  of  property 
to  par  lien,  thoagta  sapplementary  order  made  later  ai  to  proceeds. 
In  foUowtng  cases  decree  la  not  final  and  no  appeal  allowed:  John- 
son V.  Eelth,  U7  U.  S.  19a.  2D  L.  888,  6  8.  Ct  S69,  Jndgment  rerersed 
In  State  court  and  remanded  for  retrial;  Benjamin  t.  Dubois,  116 
U.  8.  48,  30  L.  52,  6  8.  Ct  926,  qnesUon  In  distrlbnUon  as  to  domicile 
of  testator;  Dalnese  t.  Kendall,  IIS  U.  S.  H.  30  L.  306,  7  S.  Ct  66,  snll 
for  account  amount  not  ascertained;  Parsons  v.  Robinson,  122  U.  S. 
116.  30  L.  1123.  7  8.  Ot  lUS,  suit  ordering  sale,  priority  of  U«u  etc., 
not  belne  determined;  Keystone  Iron  Co.  t.  Martin,  132  0.  a  83,  96, 
33  L.  276,  277, 10  S.  Ot  32,  33,  collecting  cases,  decree  granting  injnnc- 
tlon  and  ordering  account  before  master;  Meaglier  v.  Minnesota,  etc 
Mfg.  Co.,  145  U.  S.  611,  36  L.  836.  12  S.  Ot  877,  State  court  overruling 
demurrer  and  remanding;  Union  Mut  Life  Ins.  Co.  v.  Klrcboff, 
160  n.  S.  378,  40  L.  463,  16  S.  Ct  320.  case  remanded  for  fnrtber 
proceedings;  Great  Western  Tel.  Co.  t.  Bumham,  162  V.  8.  343,  40 
L.  993,  16  S.  Ct  %1,  lower  court  giving  Judgment  in  accordance 
with  law,  as  laid  down  when  remanded,  no  writ  of  error  wltbout 
appealing  to  highest  court  of  State;  Kingman  t.  Western  Mfg.  Co., 
170  n.  8.  680,  42  L.  1194.  18  S.  Ct  788.  where  motion  for  new  trial 
Is  pending;  O&rk  v.  Kansas  City,  172  n.  S.  386,  19  S.  Ot  208,  State 
Supreme  Court  overruling  demurrer,  wbere  statute  allows  amend- 
ment: Dafour  v.  Lang,  54  Fed.  916,  2  U.  8.  App.  477,  decree  re- 
moving liquidators  of  corporation  and  appointing  receivers;  Bobln> 
son  V.  Belt  56  Fed.  829, 12  D.  S.  App.  431.  order  overruling  demorrer 
to  Interplea  not  final;  Merriman  v.  Chicago,  etc.,  R.  Co.,  64  Fed. 
647,  24  U.  S.  App.  428,  decree  requiring  an  accoant  from  defendant 
depoidlng  on  suit  In  State  conrt;  Raymond  v.  Royal  Baking,  etc, 
Co..  76  Fed,  466,  46  TJ.  S.  App.  494,  decree  enjoining  Infringement  of 
trademark  and  referring  for  accounting:  Postal  TeL  Cable  Oo.  v. 
Sontliem  By.,  90  Fed.  212.  sustaining  demurrer  to  answer  to  peti- 
tion for  condemnation:  White  v.  Conway,  66  Cat.  386,  5  Pac.  674. 
decree  for  sale  of  partnership  property  and  proceeds  paid  to  one, 
with  personal  Judgment  for  balance,  decree  not  final  till  that  deter- 
mined; Perry  v.  Ghnrcli.  107  Mich.  481,  6D  N.  W.  278.  order  sns- 
talnlng  demurrer  to  certain  connt  and  overruling  others;  Pennsyl-' 
vania  Steel  Co.'s  Appeal.  161  Pa.  St  57^,  29  AtL  294,  order  over- 
ruling exception  to  report  of  Jury  of  view  to  open  street;  Irrigation 
Co.  V.  Canal  Co.,  14  Utah.  168,  46  Pac.  827,  collecting  cases,  order 
granting  temporary  Injunction;  Eastman  v.  Garrey.  14  Dtab,  171. 
46  Pac.  K8,  order  vacating  Judgment  and  K^tntlne  new  trial;  dls- 
lenting  opinion  In  Darnell  v.  Lyon,  85  Tex.  468.  22  S.  W,  810.  ma> 
Jority  holding  court  can  only  pass  on  qnestlon  sabmltted  to  It; 
Ghleago,  etc,,  R.  B.  v.  M'Cammon.  61  Fed.  776,  18  D.  B.  App.  628, 
and  Blssell  Carpet  etc.,  Oo.  v.  Ooshen,  etc,  0«.,  72  Fed.  661,  43  U.  8. 
App.  47,  collecting  cases,  arguendo. 
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'Ontrts.— State  court  decMon,  reTerslng  Judgment  that  tower 
voort  bad  BO  Jnrisdlctloii  in  intt  aK&Inst  directors  of  naHoDal  tank, 
ud  dlr«etlnc  mrHier  ptoceedlncs,  ta  not  reviewable  as  Onal  Jodg- 
■nt  tn  error  to  Snpnme  Court,  p.  4. 

Aptmred  la  MacLeod  t.  Graven.  79  Fed.  84,  do  writ  of  error  from 
Soprene  Court  to  drcnlt  Court  ol  Appeals,  remandlof  Judiment 
te  new  trial. 

IM  D.  S.  »-7,  27  ti.  TS,  BX  PAETB  BiXTIMORE  &  OHIO  B.  E. 

Umtoaltr.— Distinct  caosea  ta  actios  In  favor  of  distinct  par- 
Oti,  oalted  In  admiralty,  decrees  cannot  be  Joined  to  make  up  Jurls- 
dlctloBal  amount;  e.  (..  decree  for  libelant's  loss  of  barge  and 
cargo  Id  coUIbIob,  p.  & 

Approved  In  Tbe  Nevadla.  106  U.  8.  i5S.  27  L.  1130,  1  B.  Ct.  236, 
dUBage  to  orwtier  lees  tban  Jurisdictional  amonnt,  appeal  dismissed; 
Sdnred  v.  Smltb,  IM  U.  S.  190,  27  L.  157,  1  B.  Ct  228.  creditors^ 
bin,  axKresallnK  over  <5,000,  but  each  less  tlian  that,  appeal  dls- 
■oliMd;  Parmera'  Loan,  etc..  Co.  v.  Waterman,  lOtt  U.  S.  270,  27  L. 
117.  1  S.  Ot  I3S,  dlsmlssInK  appeal  wbere  causes  of  action  were 
-iWlact;  Adama  v.  Crittenden,  106  U.  8.  577.  27  L.  99.  1  S.  Ot  03, 
■pptled  to  Folt  b7  assignee  In  banhniptcy,  and  purcbaser  at  sale,  to 
mtralB  otbera  from  enforcing  decrees  thereon;  Hawley  v.  Fairbanks, 
M  IT.  8.  MS,  27  L.  822,  2  B.  Ct  851,  appUed  In  case  of  mandamus 
la  compel  payment  of  Jndgment;  Tapper  v.  Wise,  110  U.  8.  390,  28 
L  190,  4  a  Ct  28,  defendanu  claiming  title  to  distinct  parcels  of 
liad.  Joined  In  one  suit,  cannot  unite  to  make  up  Jurisdictional 
tBOtmt  for  appeal;  Henderson  v.  Wadawortb,  115  TJ.  S.  270,  29  L. 
371;  •  a  Ct  43.  collecting  cases,  separate  Judgments  against  belrs 
OB  aDce«tor*a  note,  appeal  dismissed  as  to  tboxe  not  exceeding 
larisdictlonal  amount;  Ex  parte  Phoenix  Ins.  Co.,  117  U.  S.  369,  2a 
L  Xi.  <  8.  Ct  772.  several  laeuraoce  companies,  sued  togetber, 
raasot  unite  to  make  Jurl!<dlctlonal  amount  on  appeal;  Gibson  v. 
anfrfdt  122  U.  S.  31,  33.  80  L.  108S,  7  S.  Ct  IOCS,  lOGD.  applied 
to  ■ppi'fll  by  defendant  on  creditor's  bill;  Tbe  City  of  Alexandria, 
«  F*d.  881.  Ubellants  with  dliitlnct  Interest  derree  may  bo  for 
iccTvgate  aum.  with  proper  distribution  directed;  Putney  v.  Wblb- 
nbe,  0S  Fed.  387.  creditor's  bill  not  maintainable,  tbongb  aggregM- 
'ax  Jnrlsdl'^onal  amonnt  If  separate  claims  do  not;  Wbeless  ▼. 
W  liOuls.  on  Fed.  80(1.  owners  of  neveral  lots  ciinnot  enjoin  awess- 
»nt.  If  eacb  does  not  equal  Jurisdictional  amount;  Gnntean  v. 
Nrt  Blakely,  etc.,  Co.,  20  Waab,  100.  54  Pac.  772,  appeal  dismissed 
•t#T*-  veveral  plaintiffs  Rue  to  pstahllab  llenfi.  but  none  alone  equals 
hrtwllctlonal  amount;  Fleahman  v.  Pleshman.  34  W.  Va.  340,  12  B. 
fL  718.  beneflelBrlea  sulag  tntstee.  cannot  unite  the  several  Inter* 
^f  OB  appeal  to  fliake  amoBnta:  JCIgln  v.  Marshall.  108  V.  8.  582. 
SJ  L.  3S0.  I  8.  Ct  MS.  and  Tbe  Gol.  Adams.  18  Fed.  708^  arguendo 
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Dlstln^lBhed  In  rreeman  t.  D&wflon,  UO  U.  &  280,  28  L.  145,  4 
8.  Ct  97,  grantee  under  CruBt  deed,  to  aecnre  debts  anreg&tliig 
orer  $5,000,  maj  appeal;  Tlie  Propeller  Borllngton,  1S7  U.  8.  SOO, 
84  L.  733.  11  8.  Ct.  140,  Ubellant  recoT^InK  part  aa  owner  and  part 
aa  tniatee  for  owaera  of  cargo,  snma  are  united  for  appeal;  Texas, 
«tc,  Ry.  V.  Oentr?,  163  U.  8.  882.  41  U  191,  16  &  Ot  llOT,  Texas 
atatnte  glrtng  action  for  benefit  ot  hnaband,  wife  and  children  of 
deceased,  amonnta  united  fw  appeal,  though  aeparate  Judgments 
glTen;  National  Bank,  etc.  t.  Allen,  90  Fed.  666,  01  U.  8.  App.  123. 
claim  of  one  creditor  In  bUl  exceeding  Jurisdictional  amonnt,  others 
with  lees  may  Interrene. 

I0«  n.  S.  7-11,  27  L.  74.  OOUOHLIN  t.  DI8TBI0T  OF  OOLUlfBIA. 

Trials. —  In  District  of  Columbia,  exceptions  must  be  settled  be- 
fore the  close  of  the  term,  p.  10. 

Distinguished  In  Davis  t.  Patrick,  122  D.  8.  143.  SO  U  1092,  7  8. 
Ot  1103.  where  delay  In  signing  bill  cansed  by  Jndge:  Belknap  v. 
United  States,  ISO  U.  8.  590,  37  L.  1192.  14  8.  Ct  184,  Court  of 
Olalms  may  grant  new  trial,  on  behalf  of  government,  after  term. 

Bxceptlons,  bill  ot. —  Where  error  appears  on  record,  no  bin  ot 
exceptions  Is  necessary,  p.  11. 

Appeal  and  error. —  Where  Judgment  tor  plalatin  la  ecroneonsly 
set  aside,  potot  may  be  raised  on  error  from  snbseQnent  Judgmoit 
Id  favor  of  defendant,  p.  11. 

Appeal  and  evror. —  Where  Judgment  for  plaintiff  Is  nroueonely 
aet  aside  after  the  term,  subseqaent  Judgment  for  defendant  was 
reversed  and  former  affirmed  as  of  date  of  rendition.  In  order  to 
-prevent  abatement  by  bis  subsequent  death,  p.  11. 

Approved  In  Borer  v.  Chapman,  119  U.  8.  597,  SO  L.  536,  7  S.  OL 
346.  holding  order  nunc  pro  tunc  discretionary  to  prevent  fallare  ot 
Justice,  as  by  death. 

Distinguished  In  Shepherd  v.  Thompson,  122  D.  8.  240,  80  L. 
1159,  7  B.  Ct  1234,  exceptloDS  erroneously  sustained  and  new  trial 
ordered,  and  contrary  ruling  sustained,  afflrmance  ot  first  li  not 
ordered  on  reversal  of  second,  but  new  trial  ordered. 

106  D.  a  11-18,  27  L.  97,  BATLT  ».  nNIVBR81TY 
Bankrupitcy.—  Composition    with    creditors    does    not    dlscterfa 

debts  exempted  by  |  6117,  B.  8.;  holding  executor  not  discharged, 

pp.  12,  13. 
Not  cited. 

106  U.  8.  18-16,  27  L.  86.  THE  NEW  OBLBANa 

OolUalan.—  Steamer  held  at  fault  tor  removing  lookout  t»  dMB 
decks,  p.  16. 

See  76  Am.  Dec.  805,  note. 
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Adnlnltr- —  ElndlnsB  of  Ota^iait  Cowt  u  M  ttoM  ot  eoIUaioB 
m  «adiut*e  on  antcal,  p.  UL 

■fldaDM.—  SUIcmeats  of  part  owser  of  rtilp.  In  Mioftw  >sK,  ■> 
1>  wHot  of  Inlnrr,  !•  not  admlulble  «i*'— *  eo-owun  !■  c»llli1o» 

■Upptnf. —  Oo-ownan  of  ablp  an  tonaati  tn  common,  not  part- 
is, p.  IB. 

W  U  &  17-3D,  ST  L.  91,  THB  NOBTH  VTAB. 

(MUilan.-^  Wben  both  TeneU  wen  at  fault,  each  la  UaUe  for 
Mt  tbe  damaxe,  and  If  one  niirared  mora  tlian  otlier,  dUfareaeo 
■k«Bld  b«  oQoaUr  divided,  pp.  18,  22. 

ImroTod  la  The  Manitoba,  122  D.  S.  110,  80  L.  1100.  7  8.  Ot  U9&, 
VPtrlnx  rala^  wbora  ognallr  at  fault  and  one  saffen  rnater  loaa; 
Tht  Max  MonlB,  1ST  D.  8.  »,  U  L.  6S7,  11  S.  Ot  81,  cfdlectlnc  caaea. 
•>•  bijored  on  Tciaol  partlj  bj  bli  own  negllsence,  snini  In  ad- 
■InltT.  la  not  debaired  from  recovery;  The  Obattaboocbee,  178  U. 
■■  MS,  3B2,  19  S.  Ct  4B4,  406.  holding  haU  valne  of  cargo  la  de- 
ioetM]  troiB  half  Talno  of  annken  Bchooner,  and  limiting  recover? 
I*  dlSereoce  between  valnea,  affirming  S.  0.,  74  Fed.  904,  906,  88 
0.  S.  An>-  BIO;  The  Steamship  Oregon.  14  Savry.  466,  4B  Fed.  79, 
MOkloo  wttb  anchored  ahlp  wtttaont  light:  Tbo  Rhode  laland,  17 
TtA.am.  uta  The  Joremlah  Godfrey,  17  Ped.  741,  both  M>pl7tog 
nlK  The  M.  J.  Cnmmlnga,  18  Fed.  184,  where  tow  taken  wtthont 
■caaa  of  ■tgwaiting  tng;  The  Viola,  60  Fed.  298,  209.  anilylng  mla 
ti  tpportlooracBt  nnder  act  of  1S93;  Hie  Golf  Btream,  64  Fed.  811. 
M  D.  8.  App.  400.  clalma  for  cargo  pnrchaaed  at  loaa  than  valne^ 
Mktr  la  only  reaponalble  for  tala  proportion  of  amonnt  paid;  The 
TMory.  68  Fed.  400,  2B  D.  S.  App.  271,  dividing  loaa  according  to 
dcftet  of  Iknlt;  Jakobaen  v.  Springer,  87  Fed.  OSS,  SO  U.  8.  App. 
nH  eae  paying  damages  for  lose  of  pasaeoKer  ma;  reconp  one-halt 
tna  one-half  damagea  allowed  to  other;  Ralll  v.  Troop,  107  U.  S. 
Ml  39  L.  TBI,  IS  S.  Ot  OOB,  argnendo. 

DWlngnlataad  In  Orand  Trank  By.  ▼■  Oriffln,  21  Fed.  TSS.  holding 
Ov  wholly  In  fault  liable  for  all  damage;  Wllhelmien  v.  Lndlow, 
19  Fed.  060,  vessel  anchored  in  wrong  places  not  at  fanlt  where  mn 
tat»  b  dayllgbt. 

Admlnltr.—  Where  District  and  Olrcvlt  Oonrta  both  And  reaool 
It  taott,  flnpreme  Oonrt  will  not  dMarb  dedalon  wltbont  pn- 
>i«<natlng  erldence  against  It  p-  18. 

fMlMim  —  Btatnte  Umltlog  liability  of  a  party  Is  not  appUcaUo 
ntn  balaoco  «C  damage  taaa  been  atmck,  where  both  Teaaela  an 
m  eaolt  p.  99. 

Appnred  tai  The  Bristol,  29  Fed.  8T2.  878,  874,  STG.  damagea 
Mwiil  for  aqnal  dirMon  do  not  Udnde  tkat  to  cargo;  The  Jat 
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T.  Wilson,  M  Fed  207,  one  paying  all  damace  to  third  party,  by 
mutual  fault  may  recoup  one-baH  out  ot  taalt  damages  decreed  to 
other. 

Admiralty.— nndw  atatnte  of  1813,  Federal  courts  can  conaoU- 
date  aad  dispose  ot  similar  caaea  pending  before  them;  e.  g..  llbda 
filed  against  botk  reasela  to  collision  may  be  consolidated,  p.  27. 

Approved  In  The  Bllaa  Unea,  61  Fed.  310,  uniting  actions  relating 
to  distribution  of  one  vessel  and  cargo;  The  Job  T.  Wilson,  84  Fed. 
206,  adjusting  all  the  rlgbts  of  all  pardee  arising  out  of  one  collision. 

CoUtslon. —  Where  both  Teasels  were  at  fault  and  each  clalma 
damagea,  conrt  can  average  damagea,  though  no  croas-llbel  be  tiled, 
p.  27. 

Approved  In  Providence,  etc.,  Steamehlp  Co.  v.  Hill  Iffg.  Co.,  lOS 
U.  S.  591,  27  L.  1043,  3  8.  Ct  S87,  proceeding  to  limit  liability 
supersedes  all  acUoos  for  same  loss  in  State  and  Fedet«l  courts; 
The  Tom  Lysle,  48  Fed.  692,  allowing  set-off  for  negligence  of  pilot 
agalnat  libel  for  wages. 

OolUston. —  Under  Federal  statute,  shlpownwa,  when  free  from 
personal  fault  are  only  Hable  for  value  of  ship  after  collision,  ao 
that  If  ship  la  lost  their  further  Uablllty  ts  extinguished,  p.  28. 

Approved  In  The  Hercnies,  20  Fed.  206,  from  share  dne  schooner, 
steamer  may  recoup  half  damages  recovered  from  It  for  loss  of 
cargo. 

Admiralty.—  Benefit  of  statute  limiting  sbtpownef*!  Uablllty  (or 
collision,  to  be  available,  must  be  claimed  In  pleadings,  p.  2B. 

Approved  In  The  H.  F.  Dlmock,  Q2  Fed.  099,  creditor  may  pro- 
ceed for  arrest  of  offending  vessel  and  for  an  apportionment  and 
pro  rata  dlstrlbntlon. 

Admlralt;^. —  Where  both  parties  appeal  from  admiralty  decrea 
OD  grounds  not  sustained,  each  must  pay  their  own  costs,  p.  2Bi 

Approved  In  The  C  P.  Kaymond,  88  Fed.  888. 

108  U.  8.  BOSS,  27  L.  65.  PHCENIX  IHB.  CO.  T.  DOSTHR. 

Trials. —  Case  should  not  be  withdrawn  from  Jury,  nnlfs  teatl- 
mony  la  ao  conclusive  aa  to  compel  court  to  set  aalde  a  contraiy 
verdict  P-  32. 

Cited  with  approval  In  following  cases,  where  Question  was  not 
left  to  Jury:  Uontdalr  v.  Dana,  107  D.  8.  163,  27  L.  438,  2  B.  Ct  404, 
Involving  fraud:  Ooodlett  r.  Louisville  B-  B..  122  U.  &  411,  30  L. 
1234,  T  8.  Ct  1200,  verdict  for  defendant  plaintiff  being  negligent; 
Delaware,  etc.,  B.  R.  v.  Converse.  139  U.  S.  472,  36  L.  216.  11  8.  Ot 
671.  defendant  clearly  negligent  only  question  of  plalntlfTs  negll- 
gence  submitted  to  Jury;  Anderson  v.  New  Xork.  etc,  8hlp  Co.,  47 
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Fed  39.  when  matter  U  indt  as  to  require  ■ubmlsBlon.  verdict  la 
concliulve:  Nortltern  Pac.  R.  Co.  t.  Sullivan.  53  Fed.  222,  10  V.  S. 
App.  473,  InatmctlDC  tbat  certain  acta  amount  to  uesltsence;  Nortb- 
wMten  Fael  Co.  t.  Danleleon.  57  Fed.  920,  12  U.  S.  App.  688,  negli- 
gence: Chapman  t.  Telloir,  etc.  Lumber  Co.,  89  Fed.  905,  61  V.  B. 
App.  502,  wbere  no  recoTery,  aa  a  matter  of  law,  under  nnj  facta, 
crldence  tends  to  eatabllsb;  Dawson  v.  Helmes,  30  lllun.  114,  14 
K.  W.  464.  execution  of  deed;  Mt  Adams,  etc,  Vj.  t.  Lowerj.  T4 
F«d.  466,  470,  43  D.  8.  App.  408,  srHabaa  explained,  as  not  marklDS 
UtiUts  of  power  of  granting  new  trial,  caae  affirming  refusal  to 
direct  a  rerdlct;  Woolwlne  v,  Cbesapealce,  etc,  Ry.,  36  W,  Va.  339, 
^  Am.  8t  Bep.  867,  IS  8.  E.  84,  16  L.  B.  A.  276.  wbere  all  Inf^ 
race*  would  not  support  verdict  for  plaintiff;  Pool  v.  Soatbeni  Pac 
Co-  —  Utah,  — ,  58  Pac  333,  holding,  where  verdict  on  oegllgenoe 
Rilfbt  b«  directed,  exceptions  to  Instructions  Immaterial. 

Cited  in  following  cases,  where  question  was  left  to  jury:  Con- 
Dwdcnt  Mat  Ufe  Ins.  Co.  v.  Lathrop.  Ill  U.  S.  61B,  28  L.  537.  4 
S.  Ct.  534,  qneedon  of  Insanity;  Kane  t.  Northern,  etc,  By..  128  U. 
S.  94.  S2  L.  341,  9  S.  Ct  17,  and  Dwyer  t.  St.  Looia.  etc,  B.  Co..  52 
Fed.  88.  both  so  holding,  where  all  Inferences  not  against  plain- 
lifTs  negligence;  Baltimore,  etc.,  R.  R.  v.  Mackey,  157  U.  8.  S3.  39  I.. 
'Sa.  15  S.  Ct  494.  evidence  of  negligence  conflicting;  Zopfl  y.  Postal 
Tel.  etc.  Co.,  60  Fed.  991.  22  V.  8.  App.  186.  question  whether 
nhntmrtlon  contributed  to  Injury;  Zachry  v.  Nolan,  66  Fed.  470.  30 
r,  «.  App.  244.  whether  voting  stock  la  exerdse  of  option  to  lease: 
R«4tt7  V.  Mutual  Reserve,  etc.  Assn.,  75  Fed.  6S,  44  IT.  S.  App. 
^Z7.  collecting  canes,  whether  course  of  dealing  estopped  company 
from  claiming  forfeiture;  Pbtenlx  Assur.  Co.  r.  Lucker,  77  Fed.  247, 
45  r.  8.  App.  111.  evidence  conflicting  In  Insurance  suit;  Travellers' 
laa.  Co.  V.  Randolph.  T«  Fed.  789.  47  V.  S.  App.  260.  where  snb- 
(lantlal  conflict  though  there  Is  decided  preponderance  one  way, 
applied  In  Innirance;  Chicago,  etc.,  Ry.  *.  Snyder,  128  ni.  668,  21 
N.  E.  521.  agency;  Anderson  v.  North.  Pac,  etc.,  Co.,  Si  Or.  38T.  38 
Pae.  T,  negligence. 

Jnmaimae^—  Where  overdue  premiums  are  customarily  received, 
ftiefWlura  danse  may  be  considered  waived,  and  tender  wltbln 
naaosaMe  tliae  thereafter  Is  aufflcleDt  thougb  Insured  haa  died, 
%•*. 

Apprvrrd  tn  Hartford  Life  Ins.  Go.  t.  Unsell.  144  V.  8.  460.  88  L. 
•on.  U  8.  Ct  674,  holding  charge  sobstantlally  to  this  effect  cor- 
frrf.  *p(Pri  V.  Maaaachnsetta,  etc.,  Life  Ins.  Co..  89  Fed.  763.  pay- 
atrat  within  same  time  after  maturity,  as  was  formally  allowed, 
to  aaJBclent;  Beatty  v.  Hntnal  Reserve,  etc,  Assn..  76  Fed.  69,  44  D. 
B.  App.  527.  new  aaMa*ment  where  policy  Is  voided  by  dellnqnency 
•■  Snrt.  Is  waiver,  tbongh  nott<>e  ntates  otherwise:  M'Mainer  v.  New 
Tarlt  Ufe  Ina.  Co..  78  Fed.  HO.  nuent  reprexenttng  that  one  month 
gnrv  allowed  for  premiums,  policy  providing  otherwise,  not  for- 
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felted  Id  Ion;  Oemun  Iiu.  Oo.  t.  QtbtOB,  ttS  Aifc.  fiOO,  M  8.  W. 
673,  compsii7  accepUns  proof  of  Iom  after  ksowledxe  of  mlsrqire- 
MDt&tlons  In  application,  waJvea;  Wtie&ton  t.  Insnrance  Oo^  T6 
CaL  426,  9  Am.  St  Rep.  224,  18  Pac.  763.  tbongli  poUer  pnridci 
ag&lnat  walrcr,  except  In  writing,  forfeiture  maj  be  waived  by 
parol,  or  conduct;  Hndaoa  ft  Ool  t.  Northem,  etc^  B7.,  92  lows,  235. 
M  Am.  St  Bep.  OBS.  60  N.  W.  610,  acceptance  of  dalm  and  olT^ 
In  regard  thereto,  waives  provlBlon  tbat  It  b*  made  In  •  certain 
waj;  Qunther  t.  Uatoal  Aid  Aani..  40  La.  Ann.  782,  8  Am.  St. 
B^.  S9S,  S  80.  68,  2  L.  R.  A  120,  and  n.,  where  companr  ontallr 
glTea  notice  otlier  than  as  proTtded  In  b7-lnw,  lallnre  to  pay  In 
absence  thereof  does  not  forfett;  Affricnltntal  Ins.  Go.  t.  Potts,  S5 
N.  3.  L.  164.  89  Am.  St  Rep.  642,  28  AtL  29.  ertdence  tending  to 
show  notice  of  additional  Insurance,  but  poller  not  cancelled  tlD 
after  Are,  question  of  estoppel  for  Jury;  De  Frece  ▼.  Nat  Life  Ins, 
Go.,  136  N.  T.  ISl.  32  N.  E.  658.  erldence  showing  acceptance  after 
due,  estops  forfeiture;  Insurance  Co.  t.  ToIUdge,  89  Ohio  Bt  244, 
customary  acceptance  of  overdue  premiums  stops  forfeiture,  tbongb 
agent  have  no  authority  to  waive:  John  SblUlto  Go.  v.  VGlnng,  45 
Fed.  779.  estoppel  In  pals,  or  by  conduct  may  be  set  np  In  actions  M 
law.    See  57  Am.  Eep.  514,  note. 

Distinguished  In  Mutual  Reserve,  etc.,  Assn.  v.  Beatty,  98  Fed. 
753,  coUectlsg  cases,  fact  that  Insured  not  able  at  all  timea  to  meet 
premium.  Is  Immaterial;  Mobile  Lite  Ina.  Co.  v.  Pruett  74  Ala.  496, 
note  accepted  and  payment  extended  by  special  asreement,  does  not 
Justify  Inference  of  continuance:  Basley  v.  Tall^  Mutual,  etc,  Assn.. 
91  Ta.  169.  21  S.  B.  238,  where,  on  acceptance  of  ov«4ne  premlnnn, 
plalntlir  knew  be  had  forfeited,  and  applied  for  reinstatement 

Inaorance.—  Time  of  payment  of  premium  of  life  Insurance  la 
material,  bat  court  Is  liberal  In  constmlng  extensions  to  avoid  for- 
feltnret,  p.  85. 

Insurance. —  Where  notice  was  osnally  sent  to  pollcyholdera,  stmt* 
ing  annual  dividends  allowed,  tender  of  the  annual  premium  witbin 
reasonable  time  after  notice.  Is  sutBcluit  p.  S8. 

Approved  in  Franklin  Lite  Ins.  Co.  v.  Wallace,  93  Ind.  12,  note 
given  In  payment  and  dividends  sntBclent  to  pay  note,  no  forfeit- 
ure; EUne  ▼.  Nat  Beneflt  Assn.,  Ill  Ind.  466,  60  Am.  Rep.  707,  11 
N.  B.  622,  policy  not  forfeited  by  non-payment  of  notea,  thongfa 
notes  BO  provide;  Manbattau  Lite  Ins.  Go.  v.  Smith,  44  Ohio  8t  167, 
68  Am.  Rep.  810,  D  N.  B.  422,  similar  to  cited  case:  Insnrance  Oo.  T. 
Hyde.  101  Tenn.  406,  48  S.  W.  970,  overdue  payment  nsnally  !•- 
celved  after  notice,  atope  forfeiture. 

Distinguished  In  Grant  v.  Alabama  Gold  Life  Ina.  Co.,  76  Ga. 
584,  where,  though  no  notice  given,  delay  for  atx  months  unreason- 
able: Mandego  v.  Centennial,  etc..  Life  Assn.,  64  Iowa,  ISO,  19  N. 
W.  878,  where  no  dividends,  failure  to  give  customary  notice  doea 
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tat  nlre  fnf enure;  Webb  t.  Mntoal  Fire  Ins.  Oo^  a  Md.  217,  no 
Htlce  KQDlred,  absence  does  not  excnae  forteltnre;  Lasta  t.  Insar- 
uce  Oft.  m  Pa.  8L  S68,  28  Am.  St  Itep.  213.  21  AO.  8B,  10  L.  R.  A. 
m  b(ddlnf  agent  bavlsx  no  right  to  walre  forfeiture  pajmsnt 
nniat  need  not  be  recelred.  tbongb  coatomarllT  doii& 

Ul  D.  a  89.  27  L.  ei.  CALL  ▼.  PALMBK 

Ooorta.—  Bole  82,  M  to  adrandng  cases  on  Supreme  Ooitrt  ealen- 
te,  qipUsa  only  to  cases  remanded  bf  OlrcaJt  Court  to  State  court, 
tr  mimlissJ  vndtr  section  B  of  act  of  March  8,  1S7B,  cbapu  UT. 
9.U. 

Cmirts.— Motions  nnder  Supreme  Conrt  Rule  82,  for  advancing 
cSMs  OD  calendar,  should  be  accompanied  bf  agreed  statement  of 
(SM.  or  otracta  from  record  showing  tbat  rule  la  applicable,  p.  38. 

Not  dtsd. 

IBS  D.  &  88-47.  27  L.  61,  GOSLING  r.  ROBERTS. 

VktsBtt.— Claim  covering  prior  atmctnras  la  vsld  tor  want  of 
asnttr,  p.  «7. 

Fatsnta.— Claim  In  relasae  cannot  be  for  a  dlBereot  Inrentlon 
From  any  found  In  original  patent,  p.  47. 

Patent  to  OosUog  for  carriage-step  covers  and  vheel-fendera,  eoD- 
BTVcd,  and  beld  not  Infringed  b«eln,  pp.  41-47. 

.Net  died. 

U>  0.  8.  4T-8B.  ST  L.  47.  GHIOAOO,  BTC..  R.  R.  t.  POSDIOK. 

Mattgagea  to  aecure  bonds  mar  be  enforced,  nnleas  otherwlae 
prortded,  b7  tmsteea  or  bj  anj  bondholder,  on  non-parmrat  of  1»- 
ttnst  Irre^tectlre  of  restraints  on  foreclosing  for  principal,  p.  68> 

Approved  la  Jackson,  etc..  Go.  t.  Burlington,  etc.,  R.  B.,  24 
Bktehf.  IBS,  28  Fed.  47&,  bondholders,  not  cltlsens  of  same  State, 
oar  foreclose  tor  aU  residents  not  being  permitted  to  Join;  Farmers' 
Uaa.  etc.,  Oa  t.  (Silcago,  etc..  R7.,  27  Fed.  15S,  Uercantlts  Trast 
Cft  f.  Ohlc«co>  vtCi  Br.,  SI  Fed.  87S,  Farmers'  Loan,  etc,  Co.  v. 
Oicaga,  etc.  B.  Co.,  81  Fed.  Me,  and  Toler  t.  Bast  Tennessee,  etc., 
Rr.i  ^  '*■!-  1^  1^  collecting  cases,  all  allowing  suits  by  trustee 
ttr  Interest  In  splto  of  prorlslon  only  allowing  foreclosure  for  prln- 
dpal,  oa  direction  of  bondbolders:  Beekman  v.  Hudson  River,  etc, 
Ir,  15  Fed.  11.  bondholders  mar  sue  for  accrued  interest  In  Fed- 
■al  eonrl  on  refusal  of  trustee,  pending  appeal  from  dismissal  on 
■tt  to  forcdoee  In  State:  HercantUe  Trust  Co.  v.  Missouri,  etc, 
Kr.  8S  Fed.  223.  224.  1  L.  R.  A.  889.  400.  and  n.,  right  of  entry,  and 
■It  after  six  months'  default  does  not  prevent  f<w«closnre  before 
11  Booths:  New  Tork  Security,  etc.  Co.  r.  Lincoln,  77  Fed.  B2T, 
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bondlioMerB  acreelnK  not  to  foreclose  except  on  reqaeat  ty  certain 
number,  tboM  not  parties  may  sne  on  default  tn  Interest;  General 
Electric  Oo.  v.  Le  Orande,  etc.,  Elec,  Co.,  79  Fed.  25,  26,  27.  and 
General  Blecttic  Co.  ▼.  La  Grande,  etc.,  Co.,  87  Fed.  593,  S9  U.  8. 
A-pp.  477,  botb  boldlns  bondholder  cannot  ene  wltboat  showing  tma- 
tee  has  refused,  or  wb;  be  cannot  represent  bim;  LonlBrllle,  etc, 
R.  Co.  T.  Scbmldt,  —  K7.  — ,  S2  S.  W.  838.  840,  and  McFadden  t. 
Mats  Landing,  etc..  R.  R..  49  N.  J.  Eq.  184.  188,  22  AtL  935,  936, 
boUi  boldlng  Bummar?  rlgbt  of  tmstee  does  not  prerent  snlt  by 
bondholder;  Commonwealth  t.  Susquehanna,  etc,  R.  B.,  122  Pa. 
St  S22.  16  AtL  451,  1  L.  E.  A.  228,  remedies  to  enforce  payment  ore 
confined  to  those  provided  by  mortgaKc,  or  afforded  by  equity  to 
bondholder.     See  40  Am.  St  Rep.  589,  note. 

DIstlnguIahed  In  Trust  Co-  t.  Electric  Ry.,  101  Tenn.  300,  802,  4T 
S.  W.  422,  423,  provided  that  trustee  may  enter  within  six  months, 
snlt  before  then  Is  prematare. 

KortgageB. —  Where  forecloenre  Is  sought  for  non-payment  of  In- 
terest, though  principal  be  not  due,  or  in  default,  sale  la  free  from 
mortgagor's  eqolt;  of  redemption,  or  that  of  Junior  Incnmbrancera, 
made  parties;  whole  property  may  be  sold  If  necessary,  w  If  Indi- 
Tialble,  and  proceeds  go  to  pa;  InteireBt,  and  remainder  in  parment 
of  principal  debt,  whether  due  or  not,  p.  68. 

Cited  with  approval  In  Central  R.  R.  v.  Central  Tmst  Oo.,  18S 
n.  S.  90,  83  L.  663,  10  S.  Ct.  237,  snrplus  of  sale  to  pay  overdiw 
Interest  applied  In  reduction  of  principal;  Simmons  v.  BurUngton, 
etc.,  Ry.,  159  n.  S.  28S,  40  L.  153.  16  S.  Ct  5.  mortgagee  made  de- 
fendant, right  of  mortgagor  to  redeem  being  tiarred,  similar  order 
aa  to  Junior  Is  not  necessary;  Farmers'  Loan,  etc.,  Oo.  t.  Oregon, 
etc.,  Ry.,  11  Sawy.  121.  24  Fed  411,  property  not  8e[>arable,  anrplua 
after  paying  Interest  goes  on  principal;  Black  v.  Reno,  69  Fed.  921, 
apply  rule  and  making  decree  as  Is  most  eqnitable  In  dlscredMi; 
Grape  Creek  Coal  Oo.  v.  Farmers'  Loan,  etc.,  Co.,  63  Fed.  896,  24 
U.  El.  App.  38,  whole  debt  not  due  on  default  of  Interest,  tbougli 
principal  may  be  directed  paid  out  of  surplus,  redemption  aUowed 
before  sale,  on  payment  of  Interest  due;  Low  v.  Blackford,  87  Fed. 
396,  provisions  of  mortgage  control  aa  to  distribution  of  proceeds 
on  foreclosure  and  are  binding  on  bondholders;  UcFaddra  v.  Maya 
Landing,  etc,  R.  R.,  49  N.  J.  Eq.  187.  22  AtL  93S.  power  to  take 
possession  on  default  of  Interest,  and  pay  Interest  and  prindpal. 
does  not  make  latter  due  before  time  fixed,  so  as  to  authorize  foi«> 
closure  therefor. 

Hortgagea. —  Decree  of  foreclosure  for  non-payment  of  Interest 
must  state  the  fact  nature  and  extent  of  breach  of  condition  of 
mortgage  justifying  snlt,  the  interest  due,  with  direction  that  It  b* 
I»ald  within  a  specified  reasonable  time,  and  If  not,  that  property  I>e 
sold,  until  confirmation  of  which  sale  mortgagor  may  redeem,  p.  71. 
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Apptored  bD  Parker  t.  Dacres,  130  U.  B.  48,  82  L.  8B0,  9  S.  Ot 
Ui  F«den]  courta  In  eqalty  recogiilM  etatatorr  right  ot  ndemp- 
ikw  tnm  nle  on  foreclonire;  Deck  t.  WbltRsn.  96  Fed.  878,  on  ule, 
aajtjtnet  ordered  by  master;  Rumsey  v.  People'*  By.,  144  Mo.  189, 
46  8  W.  147,  court  shonld  settle,  by  decree,  exact  amonnt  doc  eacb 
lottrrenor  with  separate  claim. 

DIstlDgnltbed  In  Alabama,  etc.,  Mtg.  Oo.  ▼.  Boblnson,  72  Fed. 
ns.  SO  U.  8  App.  683,  exact  and  minute  adjustment  of  all  dlspntc^ 
daimi  not  aecessary  before  ordering  sale. 

llMtgagMi. —  Where,  mi  appeal,  error  appears*  In  flndinc  ot 
smomt  due  on  torecloann,  being  basis  of  riglit  ot  mortgagee  to 
prMstd.  this  Ttttates  all  enbseqnent  proceedings,  p.  71. 

ApproTed  In  Alabama,  eta,  Hfg.  Oo.  t.  Robinson,  D6  Ped.  688, 
U  tl.  8.  App.  3S9,  wha«  whole  amonnt  decreed  due,  and  It  Is 
Aowa  Mme  Interest  waa  paid,  decree  Is  reversed;  Seattle,  etc.,  By. 
T.  Osko  Trast  Co.,  79  Fed.  18S,  48  C.  8.  App.  267,  argnendo. 

Ksrtfagw.—.  Bight  to  redeem  Is  a  fsTorlte  In  eqntty,  and  Is  not 
takfo  away  except  on  strict  compliance  with  steps  necessary  to 
dfrert  it  p.  7L 

■oitgagiM. —  Where  mortgage  la  glvMi  to  secon  debt  psyaMe  In 
intullmenta,  foreclosure  decree  may  require  payment  of  all  then 
doe,  tboogb  maturing  since  Institution  of  suit,  p.  74. 


-Where  mortgage  provides  that  principal  falls  dno 
oa  tedaradon  of  default  ot  Interest,  and  notice  by  trustee.  It  la 
MTw  to  Ond  whole  debt  dne  until  sucb  notice,  and  redemption  may 
be  nude  by  payment  of  Interest  due.  p.  74. 

Approved  m  Peoria,  etc.,  Ry.  v.  Central  Trust  Co.,  83  Fed.  91X 
rigbl  to  foreeloee  for  Interest  only  und»  bill,  surplus  eamlnga  of 
recelTer  are  applied  on  deUnqnent  Interest,  though  torecloauie 
btgaa. 

DMlDgulibed  In  Morgan's  Oo.  t.  Texas  Cent.  Ry.,  137  U.  8.  192. 
IK.  M  U  632,  11  8.  OL  07.  principal  falling  due  on  sixty  days'  de- 
tanll  In  Interest,  trustae  may  collect  whole  amount  witbont  formal 
ilK-lantlon  ot  maturity  of  principal. 

Kertface  provldlog  for  forecloBure  by  trustee  on  written  reqaest 
tt  amioritr  of  bondhotden,  means  trustee  cannot  proceed  without 
It.  ppt  7*  77.  78.  79. 

Dhtlngnlsbed  In  Guaranty  Trust  Co.  v.  Oreen  Cots  B.  B..  189 
r.  B.  141.  3S  U  118.  11  8w  Ct  ei4.  and  Dow  r.  Hemphla,  etc.,  R.  B.. 
»  Fed.  38S.  both  holding  where  trustee  Is  to  take  possession  and  eeU 
w  request  of  bondholders.  It  Is  not  exdnslTe  ot  legal  remedlea; 
CWdIt  Co.  V.  Arkansas,  etc.,  R.  Co.,  t>  HcCmry.  SO,  IS  Fed.  S3,  tn»te* 
^r  foreclase  for  Interest  without  consent,  and  suit  for  principal 
«aa  ratlflod:  Wheelwright  t.  8t  Louis,  etc.,  Co.,  66  Fed.  106,  there 
Vol-  X— 28 
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betag  DO  trustee,  holder  of  majoritr  of  bonds  may  foreclose  without 
bavlDg  oiie  anointed. 

Kortgages. —  Equity  does  not  reUere  against  proTtslon  tlMt  prin- 
cipal shall  fait  due  on  default  of  Interest,  but  U  such  prorlslon  Is 
ambiguous,  leans  In  favor  of  debtor,  p.  77. 

Cited  tn  Seltiert  r.  UlDneap<dl8,  etc.,  B7..  62  Hinn.  196.  SS  Am. 
St.  Rep.  534,  63  N.  W.  1136,  20  L.  R.  A.  540,  restrtcdona  by  bond- 
holders as  to  foreclosure,  are  TSlld. 

Appeal  and  error. —  Appeal  will  lie  from  deorae  In  execution  of 
anotber  decree  of  same  court,  according  to  the  nature  of  the  subject- 
matter,  and  rights  of  parties  affected;  allowing  appeal  from  decree 
dlBtrtbutlng  the  proceeds  from  sale  under  fcHvclosure  decree,  pp. 
83.  84. 

Approved  In  Andrews  t.  Nat.  Foundry,  etc.  Works,  78  Fed,  618, 
S4  TJ.  8.  App.  632.  collecUog  cases,  allowing  appeal  from  decree 
fixing  priorities  and  ordering  sale;  Lewlaberg  Bank  t.  Sheffey,  140 
D.  S.  4S2,  86  L.  496,  11  8.  Ct.  768.  arguendo. 

Appeal  and  error. —  Decree  dependent  on  others  themselves  m- 
rersed,  falls  with  them.  p.  84. 

Approved  in  Mills  v.  Green,  169  U.  8.  666,  40  L.  284,  16  8.  OL  133, 
pan^ng  Weal  to  det«mlne  right  to  vote,  election  Is  held  void,  ap- 
feal  is  dlsn^ssed;  Kimball  v.  KlmbaU,  174  D.  S.  163.  19  S.  OL  641. 
pending  appeal  in  contest  as  to  letters  of  administration,  will  la 
probated,  apfieal  dismissed. 

Mstlngalslied  in  Grape  Greek  Coal  Co.  r.  Farmers'  Ivoan,  etc.,  Oo^ 
01  Fed.  201,  63  U.  S.  App.  102,  decree  reversed,  but  sale  confirmad 
•Bd  no  appeal  taken,  sale  cannot  Bubseqaentl;  be  set  aside. 

IM  D.  a  86-88.  27  U  114.  EQUATOR  00.  v.  HALL. 

Oonrts.-' ProvlBlon  of  Colorado  code,  allowing  one  new  trial.  «■ 
if  dgbt,  in  ejectment,  is  binding  oa  Circuit  Court  there,  p.  88.  * 

Approved  In  Bendey  v.  Townsend,  109  U.  8.  668,  27  L.  1066,  3  S, 
Ot  485,  and  Gray  v.  Havemeyer,  63  Fed.  179,  10  U.  B.  App.  456. 
both  disallowing  attorney's  tee.  provided  for  in  mortgage,  where 
State  court  holds  void;  Britton  v.  Thornton,  112  U.  8.  535,  28  L.  81S, 
6  8.  Ct  296,  State  statute  making  Judgment  In  ejectment  conclu- 
sive binds  Federal  court:  Bacon  v.  Northwest«^  Life  Iss.  Co.,  131 
U.  S.  26S,  33  L.  131,  9  8.  Ct  790,  following  State  court,  that  missp^l- 
Ing  of  mortgagee's  name  In  advertisement  for  sale,  does  not  d^eat 
title:  Mansfield  v.  Excelsior,  etc..  Co.,  135  U.  S.  328,  34  L.  163, 10  S.  Ot. 
826,  and  Smale  v.  Mitchell,  143  U.  S.  107,  36  L.  92,  12  8.  Ct  SW,  same 
as  to  Illinois:  Barber  v.  Pittsburgh,  etc..  By.,  166  D.  8.  99,  41  L. 
833,  17  S.  Ct  491,  ejectment  not  conclusive  la  State,  is  not  so  In 
Federal  coort;  Dlshong  t.  Flnkbiuer,  46  Fed.  14.  second  actlDO  al- 
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tond  bj  itatnla,  K  will  not  be  enjoined  mm  vexatloai;  OampbeO  t. 
Ina  Sn*er  UId.  Oo^  M  Fed.  ISS,  statnte  aUowlng  two  trlali,  wtien 
M  JodcBtent  !■  rerersed.  two  more  ue  allowed;  Iron  Silver  Mln. 
Obl  t.  OmpbelL  01  Fed.  93S.  935,  27  U.  8.  App.  66.  etatnte  of  Oolo- 
md«  allows  tw«  triala  wltbont  caose,  In  addition  to  anj  number 
tot  eaaae;  fflder  r.  H'Olasker.  70  Fed.  63S,  ST  V.  8.  App.  1.  applying 
»tU»  rnle  aa  to  adTcne  holding;  Gartlsle  t.  Elllebrew,  88  Ala.  884, 
I  8b.  757,  S  L.  R.  A.  619,  and  n.,  tbough  two  triala  allowed,  Jndg- 
KSt  OB  drat  Is  conclnalre  In  coUat^^  matter.  Cited,  arguendo.  In 
Cipttal  Traction  OOl  t.  Hof,  174  U.  B.  13,  IS  &  Ot  586.  and  Boberta 
.  126  K.  T.  S8B,  87  N.  B.  470. 


W  D.  &  aB-S5,  27  U  79,  OOTTON-TIB  CO.  T.  SIICHONS. 

PUnta—  Where  cotton  ties.  conaUttng  of  band  and  bncklev  sold 
tat  MH  OM,  )iav«  bsen  ao  nsed.  It  Is  Infringement  to  cat  and  make 
•nr  M  bands  cotnttlned  <ta  old  bnckle,  p.  B4. 

ApproTed  In  Vermont  Farm  Macta.  Oo.  t.  Gibson,  46  Fed.  480, 
pardiase  of  ereamarj  with  patent  cans  of  patentee,  gives  no  right 
Is  DM  proeeaa  on  other  cane;  Davie  Blectrtcal  Works  v.  Bdison. 
Mc  Cc  60  Fed.  279,  281,  21  n.  S.  App.  74,  disallowing  new  carbon 
■knctit  In  Bdlsoii  Incandescent  electric  lamp. 

Dfstlngutataed  In  Thomson-Honston  Electric  Oo.  v.  Eelsej  Elec 
BTh  n  Fed.  1008.  46  U.  B.  App.  96.  no  Infringement  to  tomisb  to 
Mff.  traHej  stand  to  replace  original  In  No.  406,443. 

fif  la — TemponuT  parts  of  patented  article  wearing  out  may 
bf  Tcptaeed  wltbont  amonntlng  to  reoonstractlon,  p.  M. 

AfftuoTed  In  Morgan  Envelt^te  Co.  v.  Albany,  etc.  Co..  162  V.  B. 
ttS.  38  L.  SOS.  14  8.  CL  631,  affirming  8.  0..  40  Fed.  681,  sale  of 
toilet  paper  to  flt  a  device  to  bold  It  Is  no  Infringement, 

DlttlngDlabed  In  St  Louis  Oar,  etc.,  Ca  v.  BhIckle,  etc  Co.,  70 
M.  7K.  coopUng  bead  of  rdssne  No.  10,941,  may  not  be  sold  to 
nplacs  bfekea  parts. 

ValMts.—  Tendon  of  an  ardde.  Intending  It  for  nse  to  Infrlnga 
•  patent  are  UaMe  therefor,  p.  96. 

Approved  In  Atabastlne  Co.  v.  Payne.  27  Fed.  560.  where  elements 
•f  patcot  pr«p*ratlan  aold  with  directions  for  mixing;  Bnyder  v. 
Boanelt.  19  Fed.  48.  It  mnst  be  done  with  that  purpose,  and  with 
Msat  of  tarrlncnnent;  Heaton,  etc..  Fastener  Co.  v.  Enreka.  etc^ 
Oa,  77  fed.  391.  47  TI.  S.  App.  146,  3S  L.  B.  A.  7B0.  machine  sold  snb- 
tKt  to  eoodltloB  that  they  only  be  nsed  with  bnttons  from  vendor, 
■M  patented  —  sale  of  bnttons  by  another  Is  contributory  lnfrl&t»- 
ant;  TbomsoB.  etc  Btoc  Co.  v.  Ohio  Brass  Oo..  80  Fed.  731,  M 
r.  B.  Ap|».  1,  artldes  only  adapted  for  nse  In  patented  combination, 
fMder  pnsnmed  to  Intend  tbey  will  be  so  nsed. 

Uscrilaneana—  Clark  v.  Vooster,  119  D.  8.  826,  80  L.  898,  7  a 
Qt  ta,  wItboQt  aopHcatlon. 
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lOe  U,  8.  95-99.  27  L.  132.  BROWN  t.  COLORADO. 

Ooort. —  To  glTB  Sapreme  Oonrt  Jurisdiction  oa  cirar  to  State 
conrt  It  moat  kppMr  on  record  tbat  a  rl^t  tmder  OonstltDUoii, 
statute  or  treatj  was  claimed  and  denied,  or  wai  necessarily  In- 
Tolved.  p.  97. 

Approved  In  Susqnebanna  Boom  Oo.  t.  W.  Branch,  etc..  Oo.,  110 
n.  8.  58.  28  L.  70,  8  8.  Gt  489,  not  nffldent  that  question  was 
raised  on  motion  for  rebearlng;  Detroit  Ry.  t.  Gntbard,  114  U.  8. 
130,  20  L.  110,  6  8.  CL  812,  It  most  appear  It  was  actoallj  raised 
and  actnallr  decided;  Slmmerman  t.  Nebraska,  116  U.  8.  54,  29  L. 
535,  6  B.  Ct.  333.  not  safflfient  If  raised  on  petition  for  writ  of 
error,  treated  also  as  petltloD  for  rebearing;  Hill  t.  Lockwood,  88 
Fed.  893,  applying  same  rule  on  motion  to  remand. 

Courts. —  Objection  to  deed  In  suit  In  State  conrt.  on  ground  tbat 
territory  could  not  take  a  conveyance.  It  not  appearing  whetber  tbis 
was  claimed  to  result  from  Federal  or  territorial  statute,  does  not 
give  Suprame  Court  Jurisdiction  on  writ  of  error,  p.  97. 

Approved  In  Kansas  Endowment  Assn.  v.  Kansas,  120  U.  B.  106, 
80  L.  594.  7  S.  Ot  500,  merely  stadu?  tbat  statute  was  unconstitu- 
tional migbt  apply  to  State  Constitution,  and  raises  no  Federal 
question. 

Courts.— Wbere  State  violates  contract  by  refusing  to  build  on 
land  conveyed  for  purpose,  but  does  not  Impair  It,  Supreme  Court 
has  no  Jurisdiction  on  error  to  State  court,  decision  so  boldlng,  p.  98. 

Distinguished  In  Iron  Mountain  £.  Co.  v.  Memphis,  96  Fed.  130, 
^tj  ordinance  declaring  railroad  has  not  compiled  with  condltloD 
and  forfeits  franchise,  Is  Impairment  of  contract. 

106  n.  8.  09-108,  27  L.  69.  BACON  T.  EIVBa. 

lUmovnl  of  cause*. —  Executor  made  defendant  to  anlt.  merelr 
to  reach  Interest  of  betr  in  the  estate,  being  a  nominal  party,  does 
not  prevent  removal,  though  of  same  State  with  complainant,  p. 
104. 

Approved  In  Deford  v.  Mehaffy,  14  Fed.  1S2,  cited  In  note  as  sus- 
taining case,  boldlDg  garnishees  not  Indispensable;  Bates  v.  New 
Orleans,  etc.,  R.  Co..  16  Fed.  294,  refusing  to  remand  where  trustee 
collaterally  Interested  would  defeat  Jurisdlctloo;  M'Henry  v.  New 
Tork.  etc.,  B.  Co.,  26  Fed.  88,  snit  for  benefit  of  all  holders  of  certlfl- 
fKtea,  one  J<rinlng  aa  plaintiff,  who  would  defeat  Jurisdiction,  may 
be  disregarded  as  formal  party:  First  Nat  Bank  v.  Merchants'  Bank. 
37  Fed.  6ri8,  2  L.  R.  A.  470,  mere  stakeholder  does  not  defeat  Juris- 
diction; May  V.  St  John.  38  Fed.  771,  officera  made  parties  In  set- 
ting aside  fraudulent  Judgment  In  order  to  stop  payment  does  not 
defeat  Jurisdiction;  Brown  v.  Murray,  etc.,  Co.,  43  Fed.  617,  record 
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tbowlnc  BO  lotereat  of  parties,  they  are  nominal;  Dow  t.  Brad- 
itRct  Co^  46  Fed.  8ZB,  sbam  defendant  to  defeat  JnrlsdlcUon.  doea 
ut  prerent  remoTal:  Reeves  v.  Coming,  Gl  Fed.  778,  mere  staKe- 
bolder,  or  one  Interested  wltb  plaintiff,  cannot  defeat  removal;  New 
Tort  CoDsL  Co.  v.  Simon,  53  Fed.  4S,  la  snlt  to  cancel  note,  Indorsee 
for  Mllectlon  made  party  to  stop  note  does  not  prevent  removal; 
CirvN  T.  Jarvls,  etc.,  Tmst  Co..  73  Fed.  12,  snlt  to  Impeach  decree 
lor  fraad.  party  thereto  dropped  from  snlt.  Is  formal;  Scoutt  v. 
EHk,  TS  Fed.  905.  36  D.  S.  App.  587,  one  boldlng  notes  till  perform- 
uMof  condition  \»  oeueesatj  party  In  suit  to  deliver  tbem;  Moore  v. 
Lo»  Angeles,  etc.,  Co.,  89  Fed.  77,  receiver  having  charge  o(  Insurance 
polJcj  of  railroad  Is  necessary  party  In  suit  by  Injured  employee 
filDg  bis  employer  and  Insnrance  company:  Home  v.  Boston  etc.. 
B.  H..  62  N.  H.  4Z-5.  no  removal  If  only  part  of  defendants  are  of 
■aotlier  State,  nnless  a  separate  controversy;  Insnrance  Cos.  v.  Gar- 
itor  Cot..  91  Tenn.  540.  19  S.  W.  756,  arguendo. 

Dittlngnlsbed  In  Wilson  v.  Oswego  Twp.,  161  U.  S.  64.  88  L.  74. 
H  81  Ct  262,  snlt  to  recover  bonds  from  bailee,  he  Is  necessary 
party:  UUts  r.  Central  B.  Co..  20  Fed.  452.  where  trustees  are  per- 
mtally  med  tor  UleKal  misapplication  they  are  not  formal;  Deere. 
(tt,  Co.  v.  Chicago,  etc..  By.,  K  Fed.  879,  does  not  allow  removal 
b«c»nt  one  la  pecuniarily  Irreflponslble. 

Limitation  of  actions. —  Where  agent  Intmsted  with  money  to 
lavest  has  never  unequivocally  repudiated  the  trust,  salt  for  ac- 
mmtlnK  Is  not  Imrred  by  statute  of  limitations,  p.  106. 
He*  note  to  next  syllabua. 

limitation  of  actions. —  TJntU  tmst  Is  closed,  or  tmstee  with 
kMvledge  of  bmiefldary  disavows  trust,  or  holds  adversely,  statute 
of  Umliatlona  does  not  run,  p.  107. 

Approved  in  Speldel  v.  Heorlcl.  120  U.  8.  S86,  80  L.  719,  7  S.  Ct 
■U.  coUeetlog  canes,  statute  runs  against  Implied  tmsta  or  dis- 
avowed eipreas  tmsts;  Olsbora  v.  Charter  Oak  Ins.  Co.,  142  D.  S. 
B^  as  L.  103S.  12  8.  Ct  281.  deed  of  tmst  to  secure  note,  not  barred 
wbea  note  Is  barred;  Naddo  v.  Bardon,  47  Fed.  700,  attorney  selling 
•venly  to  himself,  throngh  third  party,  suit  barred  after  ten  years: 
ru  V.  Tay.  80  Oal.  349.  23  Am.  St  Rep.  479,  24  Pbc.  857,  representa- 
fm  «f  trustee  cannot  plead  limitations  against  benedclary;  Thomas 
V.  Hvst  73  Fed.  375,  holding  widow's  claim  against  surviving  mln- 
ht  paitner  of  ber  husband  not  barred  by  laches;  Reynolda  v.  Sum- 
OH,  m  IB.  72.  9  Am.  St  Rep,  529,  18  N.  B.  837.  1  L.  B.  A.  830.  and 
a.  elslHi  must  be  open,  notions  and  adverse;  Raymond  v.  Flavel,  27 
Or.  IBl  40  Pac.  163,  where  trustee  assumes  ownership  witb  notice, 
■state  beslDs  to  run:  Life  Ins.  Co.  v.  GIsborne,  5  Utah.  330,  16  Pac. 
B>.  Bwre  stoppage  of  work  Is  not  closing  of  trust:  Thompson  v. 
wutaker  Iron  Co..  41  W.  Ta.  570.  23  S.  B.  796,  bailment  Is  not 
••rb  a  trot  aa  gives  equity  Jurisdiction. 
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Limitation  of  kMobm. —  Wha«  Mtent  iDTeated  mooer  otberwto 
than  as  directed,  this  doet  not  aet  statute  at  IIiiiltatlMU  rmuiliic 
against  the  tniet,  p.  108. 

Lliiiitatlo&  of  aotlona.— Where  bar  of  statate  does  not  cleail]r 
appear  on  face  of  bill,  demnrrer  for  tliat  reason  should  be  over- 
rnled,  p.  lOa 

106  V.  S.  109-118.  2T  L.  81,  BAILMZ  t.  BAILROAD. 

Internal  rerrenoa —  In  contemplatliMi  of  income  tax  law  of  1884, 
no  tax  accraes  npon  a  fond,  except  for  the  year  In  which  the  fond 
Itself  accinea,  p.  115. 

Internal  reTenna —  Income  tax  law  of  1864  applies  to  net  earn- 
ings of  railroad  company  for  year  when  taxe*),  which  hare  been 
actually  realized,  or  wlilch  law  assnmes  to  bare  been,  p,  llfi. 

Internal  reveniLB. —  Where  railroad  dividend  Is  declared  as  at 
earnings  for  cnrrent  year,  proof  Is  Inadmissible,  to  artrid  Income 
'  tax,  that  no  earnings  had  In  fact  been  made,  p.  HE. 

Approved  In  Central  Bank  t.  United  States.  1ST  D.  B.  S64,  84  Ih 
70S,  11  S.  Gt  128.  enforcing  payment  of  Income  tax  on  total  dirt- 
denda  of  natl<nial  bank  (affirming  8.  C  24  Fed.  OftVi. 

Internal  rcmnoa. —  A  fnnd  taxed  In  one  year  as  profits  of  rail- 
road company,  under  law  of  1801.  cannot  be  again  assessed  as  part 
of  Its  earnings,  p.  116. 

Internal  reve&na — OerUflcatea  of  Indebtedness  Issued  by  rail- 
road to  stockbolders,  on  acconnt  of  earnings  expended  tor  Improrfr 
ments,  are  taxable  nnder  Income  tax  law  of  1864,  as  dividends  la 
snip,  but  only  to  amonnt  of  earnings  whidi  accrued  whUe  law  was 
m  force,  p.  117. 

Approved  Id  Peiqtle  v.  Albany  Ins.  Oo.,  OS  N.  T.  462,  enforcing 
payment  of  State  tax  on  dividends;  Commrs.  of  Sinking  Fond  v. 
Bnckner,  48  Fed.  541,  argoendo. 

106  D.  B.  118-12S,  27  L.  87,  STEAMSHIP  OO.  T.  TUGBIAN. 

Oonrts. —  Corporatloaa,  for  pnriKiBee  of  Jurisdiction  of  Fsdesnl 
courts,  ace  cooclaslvely  citizens  or  sobjects  trf  the  State  or  conntrlea 
creating  them,  p.  121. 

Cited  and  mlo  applied  In  Betzoldt  v.  American  Ins.  Co.,  47  Fed. 
707,  and  Shaw  v.  Qnincy  Mln.  Co.,  14S  D.  S.  4K1.  SO  L.  772.  12  & 
Ot  88S,  collecting  cases,  corporaUoQ  of  one  State  not  answerable  la 
Circuit  Court  of  its  usnal  place  of  business,  nnder  acts  of  18ST  and 
1888;  Barrow  Steamship  Oo.  v.  Sane.  170  TJ.  S.  106.  42  L.  987.  18  B. 
Ot  S28,  Circuit  Court  of  State  has  Jurisdiction  of  foreign  corporatloB 
doing  business  there;  Pllll  v.  Delaware,  etc.,  R.  Go.,  37  Fed.  66,  act 
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of  I88T,  tBMktm  corpomtlon  auable  011I7  where  created,  tboueb  piliiel- 
fil  boitDess  Is  In  another  place;  Zambrino  v.  GalTeston,  etc.,  R7.,  38 
F(d  4SI,  alien  may  sne  corporation  where  found,  thougb  prindpal 
OulaeM  !■  tn  another  district;  Purc^  r.  British  Land,  etc..  Oo^  4e 
FmL  40T,  all«i  corporation  doing  business  In  State  may  remove  un- 
der act  of  1SS8;  Robertson  t.  Scottish  Union,  etc.,  Co.,  68  Fed.  176, 
ITT.  coDpany  dnly  chartered  under  laws  of  Great  Britain  gives  Clr- 
rail  Cthort  Jnrisdlctlon;  BoIUngswortb  v.  Soatbern  By.,  86  Fed.  356, 
ud  Tajrlor  t.  lUlnots  Cent.  B.  Co..  88  Fed.  120.  both  holding  com- 
pUiDce  with  Ktatntes  making  corporation  domestic,  does  not  affect 
retfnl  Jurisdiction;  Mathls  t.  Railway,  63  &  0.  258.  31  8.  B.  244, 
tuttiga  corpontlon  complying  with  act  of  1696,  Is  domestic  and 
oumot  remove.    See  62  Am.  St  Bep.  167,  note. 

DltdQgnlsbed  In  Burlington,  etc.,  R.  B.  v.  Bangb.  140  n.  8.  400, 
n  L.  TSt,  13  S.  Ct  927.  and  Blabe  v.  H'Clnog,  172  n.  S,  259.  19  S. 
Ct.  1T3,  corporations  not  citteeni  eo  as  to  be  entitled  to  privileges  and 
Immoniaee:  Grand  Trunk  Ry.  v.  Tennant,  66  Fed.  923.  21  U.  S. 
Appv  ess.  In  absence  of  tpeciOc  objection,  describing  the  defendant 
s«  the  A.  B.  Oo.,  of  Canada.  Is  salBdent 

Bamoral  of  canaea. —  GttlEensblp  of  parties  need  not  appear  1b 
petition  If  In  the  record;  so,  wbere  complaint  alleges  defendant  a 
letelgn  corporation,  and  petition  states  of  what  country.  It  suS- 
dently  sbowa  dtltenslilp  at  commencement  of  action,  p.  121. 

Apprvred  tai  Overman  Wheel  Oo.  v.  Pope  Mfg.  Co.,  46  Fed.  FTt, 
aot  ecungb  to  allege  a  corporation  organiced  und»  laws  of  another 
Ststa,  as  tt  may  also  be  where  snlt  is  brought;  Yaleta  v.  Oanda,  6T 
Fed  7,  diversity  may  appear  In  petition  if  not  in  plaintiff's  plead- 
tng:  Horae  v.  Boston,  etc.,  R.  B.,  82  N.  H.  455,  corporation,  wltli 
ehartered  power  from  several  States,  is  citizen  of  each,  and  may 
■ot  remove:  Bayea  v.  Todd,  34  Fla.  237,  16  So.  7S4.  where  cltizen- 
•hlp  appear*  In  declaration;  Pnllman's  Palace-Oar  Co.  v.  Waabbnm, 
H  Fed.  79B,  arguendo. 

DIrtlngntshed  in  Denny  t.  Pironi,  141  V.  S.  ISS.  85  L.  flSS,  11  S. 
Ot  OM,  It  is  InaulBcient  ttiat  averments  of  citlzenahip  be  in  papen 
Improperty  IB  record,  as  In  remlttltar. 

Bamoral  ot  canaea. —  Wbere  case  Is  removable.  State  ]nr1sdlctI«B 
»■•«•  OB  flilng  ot  petition  and  bond,  and  Is  not  restored  by  failure 
tft  ale  transcript  In  Circuit  Court  P-  122. 

Approved  In  St.  Paul,  etc,  B.  Co.  v.  hfLean.  108  V.  S.  216,  27  L. 
1M.  2  &  Ct.  49B.  case  may  be  remanded  tar  failure  to  file  record  Is 
itaM  aod  BO  rigbt  remains  for  second  removal  for  same  cause;  Mar> 
iten  T.  Btrtmea.  141  U.  S.  5W.  35  L.  872.  12  S.  CL  63,  State  cannot 
nftae  renoval  because  bU  Is  too  Indellnlte  to  allow  of  equitable 
nOtt;  Nat  Steamship  Co.  v.  Tngmao.  148  D.  S.  28.  86  L.  S3.  12  B. 
Ct  361.  amrmUig  S.  C.  21  Btatchf.  307.  30  Fed.  803.  fame  as  dtad 
ease  lavolvlof  stay  as  to  costs;  Texaa,  etc.,  Ey.  v.  Bust,  6  McOrarr, 
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354,  17  Fed.  279,  motion  to  dlseolve  Injanctlon  at  State  court,  miir 
be  made  In  circuit,  after  fiUng  rec(»d;  Miller  v.  Tobln,  9  Sawy.  407, 
IS  Fed.  613,  deposition  before  referee  after  flltag  petition  is  no  part 
of  record;  Jndse  r.  Anderson,  19  Fed.  886,  Jurisdiction  attacbes  on 
flUnc  bond  and  petition;  Yonnf*  t.  Merchants'  Ins.  Oo.,  29  Fed.  274. 
no  costs  for  witnesses  subpoenaed  in  State  court  after  petition  filed; 
Torrent  v.  8,  K.  HartlD.  etc.,  Co.,  37  Fed,  729,  time  for  pleading  be- 
gins to  run  at  filing  of  record;  Brovn  r.  Morrar.  etc.,  Co.,  43  Fed. 
615,  State  court  need  not  be  asked  to  act  on  tbe  petition;  State  r. 
Consaw  Mln.  Oo„  45  Fed.  809,  811.  petition  Is  part  of  record,  and  Is 
examined  In  determlnlnK  Jnrfsdictlon;  Brlsenden  t.  Cbamberlaln,  53 
Fed.  308,  suit  against  receiver  Is  removable  If  be  Is  non-resident, 
tiiongb  corporation  Is  not;  Wflcoi,  etc..  Guano  Oo,  v.  Phcenli  Ins. 
Co.,  60  Fed,  934,  defendant  allowlag  time  to  answer  to  expire  be- 
fore Ollng  record,  Is  In  default;  Monroe  v.  Williamson,  81  Fed.  9&1, 
985,  987,  coUecUnK  cases,  case  removed  witbout  order  of  State  court; 
National  Steam,  etc.,  Co.  v.  Tugman,  82  Fed.  247,  affirming  S.  C, 
97  Ped.  17,  concerning  subsidiary  matters  fn  same  case:  Hnmllton 
T.  FNiwler,  83  Fed.  82S,  Jnrlsdicdon  does  not  awatt  filing  of  trans- 
cript In  Federal  court;  Blsenmann  v.  Delemar's.  etc..  Mln.  Co..  87 
Fed.  250,  refn^ng  to  remand  for  failure  to  file  record  In  time,  not 
done  In  bad  faltb;  Van  Horn  t.  LItcbfleld,  70  Iowa,  12,  29  N.  W. 
783,  Craren  v.  Tnmer.  82  Me.  387,  19  Atl.  865.  and  Roberts  r.  Cbl- 
cago.  etc..  Bj.,  48  Ulnn.  629,  51  N.  W,  479,  all  holding  facts  of  tbe 
petition  are  for  tbe  Federal  court;  Dunn  v,  Burlington,  etc,,  Br.,  35 
Minn.  75,  27  N.  W.  449  (see  dissenting  opinion  In  B.  C,  35  Minn.  83. 
27  N.  W.  453),  holding  State  court  may  determine  whetber  petition 
Is  In  fact,  within  removal  statnte;  Chambers  v.  lUlools,  etc.,  B.  R.. 
104  Iowa,  239,  73  N.  W.  593,  ptalntilTs  motion  to  dismiss,  not  enter- 
tained after  proper  petition;  Hemdon  v.  Insurance  Co.,  107  N.  O. 
193,  12  8.  E.  241.  10  Z^  K,  A.  54,  citizenship  must  appear  on  record 
or  petiti«i,  to  have  existed  at  commencement  and  at  petition;  Hem- 
dra  T.  Insurance  Co.,  107  N.  O.  196,  12  S.  E.  242.  holding  divnatty 
of  dtisenshlp  must  appear  on  record  or  petition;  Wlnstow  v.  Oonina, 
110  N.  0.  121.  14  S.  B.  513.  to  allow  amendment  after  bond  and 
petitttm  offered,  but  before  order  made,  Is  error;  tAwson  v.  Bailroad, 
112  N.  0.  369.  17  S.  B.  172,  suit  must  be  removable  to  oust  Jurisdic- 
tion; Howard  T,  Railway.  122  N.  C.  952,  29  S.  B.  780,  defendant 
accepting  extension  of  time  to  answer,  cannot  remove  after  time 
tor  Srst  answer  baa  expired;  Nortb  America  Loan,  etc,,  Co.  v. 
Colonial,  ete.,  Co,.  8  S.  Dak.  593,  54  N.  W.  600.  filing  wlOi  clerk 
without  presentii^  to  court,  ousts  Jurisdiction.  See  23  Am.  St  Etep. 
116.  note. 

Distinguished  In  Stone  v.  Sovtb  Carolina.  117  U.  8.  4S3,  29  L. 
&82,  6  S.  Ct  799,  and  Hickman  v.  NOBsonrl,  etc..  By.,  ISl  Mo.  654.  52 
8  W.  353.  both  holding  Jurisdiction  not  ousted  unless  tbe  petition 
shows  case  within  statute;  Crebore  v.  Ohio,  etc..  By.,  131  D.  8.  243 
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It  L  llflC  9  8.  Ot  Oea,  fatal  defect  la  allegadon  of  dtisenBUp  In 
ptUtloii,  caonot  be  corrected  Ic  Federal  court;  Freeman  v.  Bntler, 
3>  Fed.  S,  holding  defect  In  allegation  ot  citlzenstalp  cannot  be  cor- 
nctcd  la  Federal  court;  Springer  t.  Howea,  flO  Fed.  850,  refosal  to 
rvaon  taken  to  State  Supreme  Gonrt,  Olrcult  Oonrt  wlU  not  take 
JwMlctloa,  bnt  leavea  partr  to  appeal  from  there;  Hares  ▼.  Todd, 
^  Fit.  239,  IS  So.  7S4,  Impropw  bond.  State  oonrt  does  not  lose  Jurto- 
dlOUu;  White  V.  Holt,  20  W.  Va.  810,  case  not  remoTable,  lower 
""n  cocopelled  to  proceed.  Modified  In  Blrdeeye  t.  Shslfer,  ST 
FnL  S2T.  remoral  holds  State  court  In  abeyance,  which  la  restored 
^1  rtintDd. 

*«aoT«l  of  eaases. —  Where  State  court  wrongfnllj  proceeds, 
pfOUoBer  may  contest  on  merits  wttbont  waiving  right  to  remoTe. 
0«mrti  be  make  no  protest  and  consent  to  reference  of  issnes  to 
"'^w.p.  123. 

ApproTed  Id  Stale  t.  SuIUvan.  SO  Fed.  59T.  prosecution  of 
Tnited  States  marshal:  Monroe  v.  Williamson,  81  Fed.  986,  holding 
court  loat  Jurisdiction  without  traoafer;  In  re  CurUs,  91  Fed.  741, 
■pplM  to  proceeiUog  in  Slate  court,  uodcr  assignment  for  credit- 
on.  ifter  bankrupt  act;  Upbam  v,  ScOTlIle.  40  Ark.  171.  no  rights 
l«l  tj  contesting  in  State  court:  Little  Bock,  etc.,  Ry.  v.  Iredetl,  50 
Ark.  386,  S  S.  W.  22,  Judgment  so  rendered  vacated  on  appeal; 
Mrlntock  t.  Wheeler,  68  Kan.  327.  49  Pac.  78,  cotirt  erroneously 
rrrniloe  to  dismiss  appeal,  Jurisdiction  not  conferred  by  eontcetlnK 
nerltM.    See  53  Am.  8L  Hep.  100,  Dote. 

DMlngTilshed  In  St  Louis,  etc.,  R.  R.  v.  Ransom,  29  Han.  301, 
m»  n>moved  by  one  defendant,  other  continuing  without  objection 
nnant  raise  point  on  appeni:  Jones  t.  Jones.  108  N.  T.  425.  2  Am. 
8t  Efp,  452.  IS  N.  B.  709,  defendant  objecting  to  Jurisdiction,  bnt 
»B«w*rtnB  merits,  cannot  a.osali.  coUsterally,  s  Texas  Judgment 

IflKettaneons.—  United  States  t.  Southern  Pac.  R.  Co.,  49  Fed. 


IM  C.  &  124-141.  27  I..  104,  PRITCHARD  t.  NORTON. 

-  in  Louisiana,  pre-existing  liability  as  surety  Is  ralld 
a  to  support  Indemnity,  though  incurred  without  request 
tnm  promisor,  p.  128. 

Osnts^ — Wlwre  Federal  JnrlsdlcticHi  depends  npon  cltisenshlp, 
'•deral  emrt  dttliif  in  a  State,  adjudicates  rigbU  Just  as  the  Stat* 
■MTt  wonU.  p.  12». 


-  la  construing  contractH,  controlling  law  Is  that  ex- 
■rsHlr  or  impliedly  taicoriiorated;  whatever  relates  to  remedy  and 
s'kaiBnr  ts  not  referable  to  any  other  law.  Is  determined  by  lex 
hrl:  b«(  whatever  goca  to  substance  of  obligation  Is  govemcd  by 
tt*  law  ef  tfte  eontmrt:  hence  contract  to  indemnify  sureties  on 
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appeal  boad  payable  Id  Lonlsiana,  !■  goTamed  by  Lonlalaiift  iaw, 
though  mad«  In  N«w  Tork.  pp.  12B-1SS,  187. 

These  prlDClples  are  Tariooalr  applied  In  the  toUowlng  caaea: 
Walah  T.  Mayer,  111  U.  8.  37.  28  L.  S41,  4  B.  OL  2S8,  atatnte  et 
llmltatJona  adjudged  by  law  of  fornm;  Manos  t.  Bonthem  Fac.  Co., 
61  Fed.  190,  2  U.  S.  App.  222,  and  WlUlanu  v.  St  Lonla,  etc..  By., 
12S  Uo.  688,  27  S.  W.  390,  both  holding  UmlUtloa  depends  on  lex 
fori,  nnlesa  law  giving  rlgb^  llmita  ita  dnratlon;  Lamar  v.  MIcon, 
114  U.  8.  220,  29  L.  94,  B  8.  Gt  868,  guardian  In  State  not  domicile 
of  ward,  not  held  to  narrower  range  of  InveBtment  than  allowed 
by  Bnch  domicile;  Watts  t.  Camora,  115  V.  S.  362.  29  L.  409,  6  8.  Ct 
95,  cbarter-party  of  Americans  and  DngllBb,  not  governed  by  local 
law  wbere  signed;  Liverpool  Steam  Oo.  v.  Phenlx  Ins.  Co.,  129  TT.  S. 
463,  S3  L.  796,  9  8.  Ot  476,  nature,  validity  and  InterpreUtlon  ac- 
cording to  law  of  making,  unless  other  In  view;  WUlard  v.  Wood, 
IMS  D.  8.  813,  84  L.  213.  10  8.  Ct  832.  Thomas  v.  American,  etc.. 
Mortgage  Co..  47  Fed.  SS4,  12  L.  R.  A.  686,  and  n.,  and  Nortb  Ala< 
bama  Development  Co.  v.  Orman,  55  Fed.  20,  13  U.  8.  App.  215.  all 
holding  form  of  remedy  depends  on  forum;  Coghian  v.  South  Caro- 
lina R.  S.,  142  U.  S.  100.  35  L.  954,  12  3.  Ct.  152.  Interest  at  legal 
rate  of  place  of  payment  la  presumed  same  after  maturity;  Olenn  v. 
Harbnry.  14B  C.  S.  DOS,  S6  L.  794.  12  S.  CL  917.  whether  assignee 
brings  suit  In  hie  name  on  stockholder's  llabllltr  depends  on  lex 
fori;  Blackwell  v.  Webster.  23  Blatchf.  540,  29  Fed.  616,  valldlt? 
of  contract  made  In  Maine  to  sue  In  New  7ork,  held  void  by  Maine 
law;  Matthews  v.  Murchlson,  17  Fed.  768.  as  to  personal  disability, 
law  of  domicile  controLi.  as  to  form  of  contract,  place  where  made; 
Beaton  v.  BIdrldge.  56  Ohio  St  00,  60  Am.  St.  Rep.  739,  46  N.  B. 
639,  86  L.  R.  A.  820.  applying  PenDsylvanla  statute  of  frauds  to 
Pennsylvania  contract  sued  on  In  Ohio;  The  City  of  New  Bedford, 
20  Fed.  62,  effect  of  Judgment  determined  by  State  wbere  rendered; 
The  J.  L.  Pendergaat  29  Fed.  128.  master  believing  strip  belonging 
to  oatenslble  owner,  of  Quebec,  has  benefit  of  British  shipping  act. 
The  Brantford  City,  29  Fed.  3S6,  890.  shipment  on  foreign  ship,  ex- 
emption from  negligence  void  by  American  law;  Force  v.  Prortdence, 
etc.,  Ins.  Oo.,  86  Fed.  769,  discussing  point  regarding  salvage  and 
bottomry  bond;  Park  v.  Kelly,  etc..  Mfg.  Co.,  49  Fed.  628.  6  U.  8. 
App.  26.  legally  of  contract  In  Kentucky  by  agent  for  limited  part- 
nership of  elsewhere,  not  determined  by  act  creating  same;  Mutual 
Ben.  Life  Ins.  Co.  v.  Roblson.  M  Fed.  682,  law  of  application  gov- 
erns insurance  policy;  Phinney  v.  Mutual  Life  Ins.  Oo.,  97  Fed.  488, 
Penn.  Mut  Ufe  Ins.  Oo.  v.  Mechanics,  etc..  Trust  Oo.,  72  Fed.  418. 
87  n.  8.  App.  692,  88  L.  R.  A.  55,  and  n.,  Qlbson  v.  Crainectlciit 
Fire  Ins.  Co..  77  Fed.  565.  I-ambert  v.  Insurance  Co.,  60  La.  Ann. 
1031.  24  So.  18,  and  Union  Central  Life  Ins.  Co.  v.  Polt&rd.  94  Va. 
152.  64  Am.  St  Rep.  717.  26  S.  E.  422.  36  L.  R.  A.  272,  aU  holdlns 
Insurance  policy  governed  by  law  expressly  stipulated  for;  Edmnsda 
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T.  minc^  CenL  E.  Oo^  80  Fed.  80,  84,  asslsnabiutj  of  di<we  In 

kUm  created  bf  Federal  law  depends  tbereon,  bnt  wbether  ha 

a»3  nie  In  blB  own  name  on  lex  fori;  Equitable  Life  Assijir.  Soc 

».  Nlion,  81  Fed,  799,  48  U.  8.  App.  487,  policy  governed  wbere  pre- 

bIbbw  tad  iratlcr  parable,  and  proof  of  deatb  made;  Ceesar  v.  Gapetl, 

O  F»A  418,  418,  421,  contract  valid  In  State  of  performance,  not 

liTiIM  ttaoogb  so  wbere  made;  Bnbl  t.  Stephens,  84  Fed.  926,  and 

Bdwtt  t.  Bnr1>ank.  168  Mass.  327,  47  Am.  St  Rep.  406,  30  N.  B. 

Vttn,  tS  L.  EL  A.  68,  botb  boldlng  contract  not  In  writing  as  re- 

Vibcd  br  lex  fori,  not  uiforced;  Cocbran  t.  Ward,  6  Ind.  App.  96, 

n  Ab.  8t  Sep.  !33,  29  N.  B.  797,  contract  void  for  atatute  of  frauds 

vktn  made,  la  Told  eTerrwbere;  Dexter  v.  Edmands,  69  Fed.  468, 

Eaotti  Btatnte  tbat  stockbolder  Uable  on  retnm  of  nnlla  bona,  Is 

■St  mere  remedy,  bnt  right  enforced  In  otber  f oruma  as  tbere  pro- 

•Mta;  Hobbe  t.  Nat  Bank.  etc„  96  Fed.  397,  New  Xork  statute 

ksn  salt  acalnst  stockbtdder  of  foreign  corporation  brought  there;  A   \ 

fcstSBtet  Savlnga,  etc,  Inreet  Oo.  y.  Alexander,  06  Fed.  878,  loan  m   , 

Mds  Is  W.,  «n  mortgage  In  8.,  not  Invalid  by  usury  law  of  latter;  V   i 

Kackey  w.  Pettyjohn.  6  Kao.  App.  S9,  49  Pac.  637.  chattel  mortgage  J 

by  citliH  of  A.,  to  dtteen  of  B.,  property  being  there  Is  governed  by 

hw  of  B.;  Lachman,  etc.  v.  Block,  etc..  47  La.  Ann.  613.  17  So.  166. 

II  L  E.  A.  206,  obllgatton  of  surety  governed  by  place  of  pert orro- 

Mss:  Roads  t.  Webb.  91  Me.  418.  84  Am.  St  Rep.  261.  40  Atl.  130.  ap- 

Vtfta$  les  fori  to  provlalon  for  counsel  fee  In  note;  Marvin  Safe  Co. 

T.  (torton.  48  N.  J.  L.  415.  67  Am.  Bep.  668.  7  AU.  420.  effect  of 

iwilllliiiisl  sales,  as  to  creditors,  determined  by  place  of  making; 

Bosabaum  r.  United  States  Credit,  etc.,  Co.,  —  N.  J.  — .  44  Atl. 

W7,  hicurance  contract  lltega]  wbere  made,  Is  not  enforced;  Osbom 

T.  Ilist  Nat  Bank.  ITS  Pa.  St  487.  498,  84  AtL  868,  860.  whether 

■sMgaee  may  sue  In  own  name  depends  on  lex  fori;  HcDougall  r 

rsta  OB  Tt  196.  200,  46  Am.  Rep.  610.  612.  discharge  of  bankrupt 

tas  Mt  dlsdiarge  contract  of  foreign  creditor,  not  proved  »  notice 

fhiB;  dlsaentlng  opinion  In  Canada,  etc.,  R.  Co.  v.  Gebbard.  109 

V.  a  640.  37  L.  1028,  S  &  Ot  S78.  majority  holding  setUement  au- 

•wJiiia  by  Canada  for  railroad  blndtaig  on  Am^can  bondholders 

hIMetal  court 


I  law. —  Tested  rigbt  of  action  ts  pn^terty,  pn>- 
McM  Bk*  tonglble  proper^  against  arbltrarr  Interfarenc^  p.  IBS. 
.  Bank.  141  Ho.  682,  42  8.  W.  lOTS.  married 
B  net  of  1876  la  tmctHiatittttloaa]  as  to  existing  mairlagea. 
QsRttaaM. —  Question  of  consideration,  whether  arising  en  ad- 
irisriMBty  9t  ortdeoce  or  on  pleading.  Is  not  one  of  remedy,  but  of 
artsMnes  of  coiAtaet,  and  besco  governed  by  law  of  contract  not 
talHt  f.  UK. 

OsMbaata.—  Lss  lod  eositiaetna  nNnna.  aometlmas,  place  wbere 
■■ttnct  la  antsswd  bite,  and  aMnaUmM  tbt  place  af  paformaaca. 
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Contneta.— Parties  are  not  preBamed  to  eontEinpIate  a  law  de- 
feaUng:  their  obUtaUone,  and  this  clrcumstanM  will  prerall,  antesa 
controlled.  In  determlnlne  tbe  law  gOTenUiif  a  contract,  p.  1S7. 

Approved  ia  Qllwoii  t.  Oonoectlciit  Fire  Ina.  Oo^  77  Fed.  Bfl& 
apiriled  to  luanraiice  policy,  void  wtiere  iwpUcant  reBldee;  United 
States  Sav.,  etc.  Oo.  t.  Shaln,  S  N.  Dak.  141.  77  N.  W.  1008.  parties 
residing  In  different  States,  loan  made  wltb  reference  to  taws 
where  valid. 

Oontroots. —  On  contract  oC  hidemnltr  for  sorety  on  appeal  bond, 
payable  In  Loutslana,  validity  of  conslderHtltKi  Is  determined  by 
Louisiana  law,  tbongb  contract  made  In  New  ToUe.  p.  13S. 

106  V.  B.  142-147.  27  L.  110.  WINO  v.  ANTHONY. 

Patent — BelBsne  No.  104&,  to  Sonthwortb.  for  pbotoKrapblc  Im- 
provements, being  for  a  process,  wblle  original  was  for  a  mecbantnn, 
is  a  dlfTerent  Invention  from  original,  and  Is  void,  p.  147. 

Approved  in  McMorray  v.  Mallory,  111  U.  8.  103,  28  L.  367,  4  S. 
Ot  878,  expansion  from  particular  soldering  machine,  to  embrace 
all  forms,  Is  Invalid;  Torrent  Co.  v.  Rodgers,  112  V.  S,  668.  28  L. 
846,  S  S.  CL  507,  bolding  expanded  claim,  In  relasne  of  macblne  for 
rolling  saw-logs,  void;  Dryfoos  v.  Wiese,  22  Blatchf.  21,  lb  Fed.  316, 
reissue  going  beyond  orlgioal,  lavalld;  Wooster  v.  Handy,  22 
Blatchf.  333.  21  Fed.  66,  coUectlog  cases,  releene  to  embrace  atmc-, 
tare  mbseqaently  Invented,  bill  dismissed;  Rousseau  v.  Peck,  66" 
Fed.  761.  disallowing  patent  tar  process  to  break  clrcolL 

Miscellaneous.—  TopllB  v.  TopUff.  146  tJ.  8.  169,  36  L.  664,  12  8. 
Ct.  830,  cited  to  point  of  dUlgeDce  In  applying  for  reissue. 

106  V.  8.  147-lM,  27  L.  89,  JI!8SnP  v.  tJNITHD  STATBS. 

Aj>p«al  and  error. —  Facts  found  In  Circuit  Ooart  are  not  open  to 
review,  but  only  qnestlons  of  law  arising  on  trial,  duly  presented 
by  bill  of  exceptions,  and  errors  on  face  of  pleadings,  p.  ISO. 

Approved  In  Benson  Uln.  Go.  v.  Alta  MIn.  Co.,  14S  D.  8.  484,  38 
L.  760,  12  S.  Ct  879,  facts  as  to  conversion. 

Interaal  Te>T«innB. —  Bond  under  act  of  1864,  t<x  payment  for 
revenue  stamps,  may  be  made  pajable  directly  to  United  States, 
p.  16L 

United  Btatas  may  take  bond  If  not  prohibited,  and  wben  form 
Is  prescribed  by  statute,  departure  therefrom  mar  Im  Eood  at  com- 
mon law,  p.  153.' 

Approved  In  Moses  v.  United  Btates,  166  U.  S.  SS6.  41  L.  112S,  IT 
8.  Ot  6S6,  bond  may  be  required  of  disbursing  army  officer,  without 
statute:  Diamond  Matcb  Oo.  r.  United  States,  24  Blatckt  446.  81 
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FW.  TO.  bond  for  stamps  not  legally  required  for  ucommodatton,  la 
nbd;  Rosers  t.  United  States,  32  Fed.  S90,  bond  required  of  dis- 
'xntnt  "  officer "  Is  Tslld,  tfaongb  psr^  Is  ner^  u  empI<Tee; 
rutcd  Btatea  t.  Jones,  77  Fed.  T22,  bond  good  pnMpecUTcily  onlj. 
■olMt  nuecoonted  fands  alleged  In  bis  bands,  or  retrospectlTe 
t>Md  Kqatrad. 

lottnta]  Terena*. —  Bonds  to  secure  parment  for  match  stamps; 
""'(r  Mt  of  1884,  covers  all  recelTed  from  commissioner  or  trea*- 
OKT,  tDd  Is  not  limited  to  a  single  credit,  bat  covers  all  purchased 
■t  dUTerent  times,  p.  IBS. 

IDS  D.  8.  IM-ieO.  27  U  149,  THB  NEVADA. 

Antal  and  error. —  dalm  of  owner  of  vessel  being  less  tbaa 
KMa,  ttumgh  witb  claim  for  cargo  amonnt  Is  more,  appeal  la  dls- 
"ilMed.  p.  lOB. 

Apimted  In  Qlbson  t.  Shufeldt.  123  V.  S.  31.  80  L.  1085,  7  S.  OL 
UW8,  DO  appeal  by  defendant  fn  creditor's  bill  except  as  to  clalmt 
«*r  15.000, 

OMliigulahed  In  The  Propeller  BnrlingtoD,  187  D.  B.  890.  S4  L. 
%  u  8.  Ct  140,  Judgment  as  owner  and  as  trustee  for  owners 
*f  eufo  nttlted  to  make  Jurisdictional  smount 

Collision. —  Caoal-txMt  sunk  by  steamer  at  wharf.  Is  not  at  fantt 
(v  ^tng  to  anotbtf  boat  at  pier,  whose  ropes  part«l.  p.  1ST. 

MtMoa. —  Ship  need  only  use  reasonable  prudence  under  dr^ 
tsuttaocee;  not  what  results  ehon-  might  bave  beea  done,  p.  IBT. 

Approred  In  Holland  t.  Seven  Hundred  and  Twenty-Bve  Tons  of 
Oosl,  BB  Fed.  789,  rule  applied  to  carrier  continuing  passage;  Tbe 
mMlm,  47  Fed.  96,  role  applied  to  going  on  In  threatened  storm: 
n«  K.  A.  Sbores,  Jr.,  73  Fed.  349,  defect  of  compass  one-eighth  of 
intnt  U  not  unseaworthiness. 


B- — New  Improvement,  sncb  aa  screw  propdlen  on  targe 
I.  most  be  ao  managed  to  do  least  possible  harm  consistent 
«hli  attalnmenta  of  substantial  beneDts  therefrom;  so  an  ocean 
"iTsiacs.  In  crowded  harbor  or  In  getting  out  of  narrow  dock,  should 
osrdse  the  greatest  care,  even  sometimefl  to  employment  of  low. 
Is  avoid  Injnrj  to  email  craft,  p.  1Q9. 

Al^nred  tai  Tbe  Berrla,  1«  U.  8.  IBS.  87  L.  686.  IS  S.  Ot  821, 
mBtt  to  ship  baiAlnff  ont  ct  pier;  The  City  of  Macon,  20  Fed.  169, 
nsMi  moving  propeller  at  slip  ts  bound  to  be  prepared  to  stop  od 
t*g  hailed;  The  Qty  of  New  Tork,  64  Fed.  183,  14  D.  B.  App.  89, 
•h^  not  UoUe  where  tug  gets  too  close  and  strock  by  propeller. 

nmilsliiii  —  Steamer  leaving  pier  and  sinking  canal-boat  throngh 
Mdia  of  tMT  propeller,  held  at  fault  for  not  having  lookouts,  who 
Mcfat  have  eeen  sltaatlon  In  time  to  prereot  accident  p,  UK>. 
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Aptml  ltd  M«or.— BaftuMi  ta  gin  eatflfl«aUa  at  i—cMlila  came 
la  reTKiiw  allien,  ta  Awudliic  rertltmton  ol  Klsed  pn^Mtr,  !■  ant 
A  fiuU  appealmble  Judgment,  pL  181. 

Approred  in  United  Sbttee  t.  Frertcba.  134  D.  B.  UT,  SI  L.  4n, 
8  8.  Ot  SIB,  and  Tbe  mmlim.  16  red.  138;  both  spplrlng  rale:  dle- 
•entlnr  oplnlOD  In  Lowe  v.  Kanna,  1«8  U.  8.  91,  41  L.  8Z.  U  B.  Ot 
1085,  a 


105  D.  8.  18»-im,  27  U  128^  UASON  T.  NORTH  WBSTBBN  INS. 
GO. 

Xortpigea. —  Decree  ot  ITederel  eonit.  abeotntelr  foiwdoeliis 
eqalty  of  redemptlwi,  wltboot  alloirinr  time  gtTen  by  8tate  bUt- 
tttee  to  redeem,  is  erroneona,  p.  IH. 

Approved  In  Hyman  t.  Bogne,  13S  IH.  IS,  28  N.  H.  41.  redemption 
allowed  by  statute,  decree  being  absolnte,  does  not  take  away 
rtgbt. 

DIKInfnlabed  In  Parkra  ▼.  Dacrea,  180U.  8.4S,S2L.8B0,  9&Ot. 
484,  dlaaUowtng  aid  to  one  delaying  redemption  after  atatntorj  tlma. 

Xortgagea. —  Fact  that  mortgagors  did  not  tendM'  amount  ot 
foreclosure  decree  wltbln  atatntory  dme  for  redemption,  doea  not 
prevent  an  appeal  from  an  erroneona  decree  catting  otT  eqnity  of 
redemption  absolute,  taken  after  anch  atatatorr  period,  bat  dn^ 
lug  period  allowed  for  appeals,  p.  160. 

106  D.  S.  lae-lia  2?  L.  184.  OLOUOH  t.  BABKBB. 

Patents.— Olougb  patent.  No.  104,271,  for  Improvement  tn  ga*- 
burners,  betd  valid  and  Infringed  bj  Baiter  patent,  p.  176. 

Patents. —  Clougb  patent  for  Improvement  In  gaa-bnmer,  held 
not  Invalid  because  anticipated  ij  a  certain  feature  of  prior  Barker 
application,  wblcb  was  not  UBed  or  designed  to  be  used  like  tbe 
Olongb  patent  tbe  almllarlty  being  accidental,  p.  176. 

Cited  In  Kittle  v.  Hall,  24  Blatcbf.  193,  29  Fed.  615,  applied  to  <aa« 
ef  aplral  mattreaa  springs;  American  Bell  Tel.  Co.  v.  Dolbear,  17 
Fed.  60S,  holding  Bell  telephone  not  anticipated  by  Rels;  Electrical, 
etc.,  Co.  V.  JuUen  Elec.  Co.,  38  Fed.  128.  applying  rule  to  aUc«ed 
anticipation  of  electrical  apparatus;  Consolidated  Faatener  Co.  t, 
Columbian,  etc.,  Co.,  79  Fed.  797,  holding  button-fastener  not  antici- 
pated: Western  Elec.  Co.  v.  Home  Tel.  Co.,  SS  Fed.  6S6,  antldpatloD 
not  abown  by  proof  that  device  might  by  modlltcatlon  or  comblna- 
tliHi,  perform  tbe  function;  Bowers  v.  San  Francisco  Bridge  Oo^,  81 
Fed.  410,  Impracticable  prior  device  Is  no  anticipation;  Tanoacs 
Patent  Co.  T.  Dooaltak.  83  Fed.  822,  applied  to  dyeing  procees. 
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'■tvBta.'- GloaKh.  betog  flret  to  appl;  ralre  regnUtlon  to  crai- 
'"'Otlon  pstented  gas-burner,  maj  treat  as  tnfrlDeements  all  valvfl 

"Vblatiou  performing  the  same  office  in  BubstantlaUr  tli*  ■■«! 

"T.  *sd  known  as  equlvaleats  for  hla  fonn.  p.  ITS. 
A^roTed  Id  Uorlej  Macb.  Co.  t.  Lancaster,  128  D.  S.  27S,  SS  lb 

^  •  a  Ot  803,  reversing  S.  O,  23  Fed.  34S,  applied  to  first  ■*■ 

^***  for  sewing  <m  abank-bnttona;  TbompsiHi  t.  GIldersleeT*,  ft 


r^ 


4flk  M>pUed   to   Improvemeat   for   forming   staple    seams    In 


'^Umt;  Bntx  Electtlc  etc,  Co.  t.  Jacobs  Blec  Co.,  SS  Fed.  IMS, 
Wli«d  to  doctric  beat  and  vapor  goTemors:  National  Casb-Bett>- 
^  On.  T.  American  Cash,  etc.,  Co.,  S3  Fed.  872.  8  U.  S.  A^.  3i». 
tppUcd  to  cash-registers;  Edison  Elec.,  etc.,  Co.  t.  Boston,  etc, 
Iabv  Ctk,  02  Fed.  888,  ht^dlng  Incandescent  lamp  Infringed  br  nn 
X  powdered  sIlTer  Inatsad  of  platlnnm;  S.  F.  Heatb  Cycle  Oo.  t. 
Hit,  tr  Fed.  248,  dlacnssing  wben  combination  is  patentable;  H'Oor- 
Blrt,  etc..  Uach.  Oo.  t.  0.  Aaltman  ft  Co.,  69  Fed.  387,  37  D.  8. 
^VP-  298,  applied  to  harrestliig  macbine;  Von  Bcbmidt  t.  Bowen, 
an  Fed.  117.  MS.  48  D.  &  App.  184,  18S,  and  Boiren  v.  Sao  Pran- 
dKo  Bridge  Co..  61  Fed.  417,  botb  applied  to  bydranllc  dredge. 

UlBcellaneona.— Cloagh  t.  Manufacturing  Co.,  106  D.  S.  179,  im 
fT  L  189, 1  a.  Ct  198,  referred  to  for  facts. 

IM  D.  B.  178-181,  27  L.  138,  OLOUGH  t.  MANUPACTUBING  OO. 

htont  to  Baikar  tor  Improvement  In  valve  arrangement  for  regn- 
iMlBff  ttte  snpply  on  tho  Olongb  gas-burner.  conalstlnK  of  fewer 
pieces  and  ttebig  less  expensive,  beld  valid,  p.  180. 

OKed  In  Butz  Electric,  etc.,  Co.  v.  Jacobs  Blec.  Co.,  36  Fed.  1S8, 
fcilillin  flnt  Inventor  la  protected  from  tbose  p^onning  substvi- 
tlallr  same  foncUona;  Olevelend  Target  Oo.  v.  United  States,  etc, 
Co.,  n  Fed.  8S8,  boldlng  patent  for  compound  for  mslUng  fljlnf 
targel  not  Infringed. 

IM  n.  &  ISl-lSS,  27  L.  129,  OSBOBNB  T.  GOCNTT  OF  ADAMa 
Maaielpal  eetporatloBs. —  Act  of  Nebraska  of  1869.  allowing 
weedsa,  otc  to  aid  In  eonstmctlon  ot  rallroeds  or  "  otlier  worka 
•f  tntenal  ImproTMnaBt,"  does  not  Inchide  steam  grist-mlU,  p.  182. 
Approved  fai  Osborne  t.  Adams  Co..  109  U.  8.  1.  27  !>.  83B,  8  B. 
Ol  UOl  nine  caae.  refnatng  rebearing;  Cole  v.  La  Grange.  118  U. 
L  7,  B  L.  8B8,  B  8.  OL  419,  legislature,  under  general  power,  mar 
iM  aatborlae  ctty  to  donate  to  private  manufacturing  corp> 
■attaa:  LcwU  t.  Oomancbe  Co.,  3&  Fed.  348,  doubted  If  public 
fcrtillngi  arc  Indoded  under  the  act;  Kingman  v.  Brockton,  IHS 
Mm  KM,  28  N.  B.  999,  11  L.  B.  A.  IKi,  and  n.,  coUectJng  cum. 
l*cMBfnTe  mar  not  authorise  town  to  erect  buildings  tar  Grand 
tmj  poets.    See  ftl  Am.  St  Rep.  S4i).  note. 
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Dlatlngulsbed  to  BUlr  t.  Cuming  Co.,  Ill  D.  S.  370,  2S  L.  4SS. 

4  S.  Ot  453,  ImproTlne  irater  power  of  river  for  public  grlat-ndU* 
la  public  Improvement. 

loe  U.  B.  183-187.  27  L.  90.  SCHOOL  DISTHICT  T.  STONE. 

Knnlelpal  eorporatlons  may  only  iMue  bonds  to  extent  antbop 
teed,  p.  186. 

Approved  In  FlrmerB,  etc..  Nat.  Bank  r.  Sdiool  DIM..  6  DaJc  260, 
42  N.  W.  T6T.  scbool  districts  are  not  estopped  to  deny  Isbho  of 
warrants  In  exccBS  of  authority;  State  r.  Hawes.  112  Ind.  S28.  14 
N.  E).  88,  certificate  of  scbool  trustee,  wltboat  consideration,  la  void 
In  hand  ot  bona  fide  bolder;  Bartes  v.  Wells.  94  Wis.  296,  D8  Am. 
8t  Bep.  880.  68  N.  W.  M7,  Indirect  obligation  aaanmed,  greater  than 
conBtltDtlonal  limit  1>  void. 

Hnnlcipal  corporatlinia. —  Where  bonds  recite  that  they  are  Ismed 
In  compliance  with  law,  anthority  to  determine  whether  snch  is 
tme  being  veeted  in  certain  officers,  mnnlclpallt;  Is  estopped  to 
■how  otherwise  against  bona  fide  holders,  pp.  1S5.  187. 

Approved  tn  Comanche  County  v.  Lewis.  133  U.  B.  206,  33  L.  60S, 
10  S.  CL  289  <afflrmlDg  Lewis  v.  Oomanche  County,  35  Fed.  347), 
BvanivUle  r.  Dminett,  161  D.  8.  442,  40  L.  763.  16  S.  Ct  616,  and 
Bnron  v.  Becond  Ward  8&T.  Bank,  86  Fed.  279.  BT  IT.  S.  App.  906, 
all  showing  what  recital  will  estop;  Cairo  v.  Zane,  149  U.  3.  141, 
87  L.  680,  13  S.  Ct  810,  registry  of  bonds,  showing  compliance  witb 
prerequisite  facts,  makes  good  in  hsoils  of  bona  fide  holders;  Honllon 
V.  EvansvlUe,  25  Fed.  386,  recital  that  bonds  are  "In  pnrsiian<ce 
of  statute."  estops  as  to  Irregularities;  South  St  Paul  v.  Lamprecbt 
Bros.  Co.,  88  Fed.  453,  60  D.  S.  App.  86,  recital  that  bonds  are 
"  authorized  by,"  estops  denial  of  authorization;  Ackley  School  Dlat 
T.  Hall,  113  D.  S.  140,  28  L.  «SC,  5  S.  Ct  373,  arguendo. 

Dlsdngnlsbed  In  Francis  v.  Howard  Co..  54  Fed.  488.  IS  U.  a 
App.  126,  one  purchaslDg  boada,  at  one  time,  exceeding  authorized 
amount  cannot  rely  on  recital  that  they  are  In  accordance  with 
statute.  Modified  In  D'Eaterre  v.  Brooklyn,  90  Ped.  593,  Issued 
"In  pursuance  of  statute  only  eatopa  aa  to  matter  of  fact,  and 
not  of  power  of  officers  to  Issue. 

Xunlcipal  corporations. —  Becltal  tn  bonds  that  they  were  Issued 
In  conformity  with  a  certain  act  does  not  estop  municipality  from 
showing  that  constitutional  prohibition  against  bonds  lu  excess  of 

5  per  cent  of  assessed  valuation  was  not  compiled  with,  p.  1ST. 
Approved  In  Carroll  Co.  v.  Smith.  Ill  U.  &  662.  28  L.  519,  4  S.  Ct. 

512,  recital  that  bond  is  authorized  by  statute,  referring  to  title  and 
date,  does  not  estop 

Hunlcipal  corporations. —  Where  bondholder  relies  on  recitals  to 
estop  claim  that  bonds  are  unauthorized,  they  must  be  clear,  and 
are  strictly  construed,  pp.  186.  187. 
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ApproT«d  la  UebmoB  t.  San  FVancIsco,  II  Sawr-  U>T,  24  Fed. 
ni,  toffldencr  (rf  prerequisite  petition  o(  property-owner  not  pre- 
•amed  Cnin  recital*;  Bates  v.  Independent  Scbool  Dlit,  25  Fed. 
IM,  UD.  redtal  that  bonds  Issned  "under"  statute  does  not  estop; 
H«etr  Co.  w.  Provident  Life,  etc^  Co..  72  Fed.  628.  48  U.  a  App. 
SI.  M  recttaJ  tbat  road  was  flnisbed.  vblcli  was  prereqalslta  to 
bnlDc  bonds,  do  estoppel  as  to  bona  fide  bolder*. 

KM  U.  S.  1S8-190.  27  L.  ISB,  80HWED  v.  SMITH. 

Aypeal  and  snor. —  Defendant  In  creditor's  bill,  to  reaeb  aSBets, 
t»aaat  appeal  where  no  claim  la  more  than  $S.O0O,  though  all  aggre- 
fstt  more,  and  property  Inrolved  Is  wortb  more.  p.  190. 

Ottad  and  principle  applied,  dlBmlsslng  suit  for  less  than  JnrU- 
iictlcnl  amount:  Elgin  t.  Marshall,  106  U.  S.  C>82,  27  L.  2S0,  1  8. 
Ot  4S8.  appeal  for  Interest,  wbere  bonds  claimed  unconvtitntlonal 
were  for  over  $5,000;  Hawley  t.  Pafrbaafas.  108  D.  S.  MS,  Hfl,  27  L. 
Si.  Z  a.  Ct  851,  Jadgment  creditors  uniting  to  mandamna  conncll. 
■I  to  these  for  less  than  jurisdictional  amount;  Topper  t.  Wise.  110 
n.  g.  899.  28  li.  190.  4  8.  CL  26,  wbere  parties  recovertng  posaosslon 
ratted  for  appeal:  Fourth  Nat  Bank  t.  Stout.  113  U.  S.  688,  28  L. 
Iisa  B  8.  ot  895,  applied  wbere  creditors  appeal;  Stewart  v.  Dun- 
ham. lU  U.  8.  64,  29  I..  331.  9  B.  Ot  1164,  and  Qlbson  t.  Stanfetdt 
ta  D.  8.  86.  88.  80  L.  1087,  7  B.  Ot.  lOTl,  1072.  both  similar  to 
cHad  ous;  retaining  appeals  as  to  those  claims  over  SS.OOO;  Ex 
parte  Pbtsnlz  In.  Co..  117  n.  S.  369,  29  L.  924.  6  8.  Ct.  772,  snft 
acaiast  several  Inaurauce  companies,  Judgmenta  not  nnlted  on  ap- 
peal; Walter  ▼.  Nortbeastem  R.  R..  147  V.  S.  873,  87  L.  208.  IS  S. 
Ct  350,  bin  to  enjoin  taxes  In  separate  counties,  no  oue  equalling 
Jarlsdtcdonal  amount;  Darla  ▼.  Schwartz,  166  D.  S.  647,  39  L.  296, 
U  8.  Ct  243,  suit  to  vacate  several  mortgages,  appeal  as  to  one 
not  Baking  Jarisdlctional  amount;  Putner  v.  Wbltmlre,  66  Fed. 
SS7.  crMUtor's  bill  not  maintainable,  each  claim  less  than  jnrladlc- 
ttonal  amount,  but  aggregating  more:  Fleshman  v.  Flesbman,  84 
W.  Ta.  3S0,  12  8.  Bl.  716,  appeal  bj  beneOclaries,  each  interest  In 
rtaliB  leas  than  Jurisdictional  amount 

ntappraved  In  Williams  v.  Clark.  93  Va.  691.  26  8.  B.  1014.  da- 
fMdant  In  creditor's  bill  may  appeal  as  to  an.  If  aggregating  juris- 
Artloaal  amount  though  tome  are  lens. 


106  U.  8.  191-lSS,  27  L.  131.  FBA8BB  v.  JENN180N. 

»sMBTal  at  eanasa.— Id  Michigan,  appeal  to  trial  court  from 
ssdOT  of  Probate  Oottrt,  admitting  will  to  probate,  brings  up  bat  s 
riagla  pracMdlDg.  thoogta  contestants  Bis  separata  appeals;  taencv. 
atptml  tt  Don-resldent  contestants  Is  not  removable  to  Federal 
rvun,  wheiv  remslDlng  contestants  aod  axaenMn  ar«  oC  aame 
DtBtc  pp.  US.  IM. 

Tot.  X— M 
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Cited,  uvnendo.  In  McArthnr  v.  Scott,  118  U.  S.  891,  28  L.  1081. 
S  S.  Ot  68S.  and  UlUer'B  Estates  159  Pa.  St  fi66. 

Mtmvnl  of  OMMM. —  Where  Bome  partleB  on  mcb  BlOe  an  at 
MUM  State,  tbe  others  cannot  remoTs  nnleaa  tbere  la  a  nparata 
coDtroTerer  between  ddiens  of  dlSerenS  Stttas,  which  can  be  fiOlr 
determined,  p.  IM. 

Approved  tn  tollowlnc  wberefn  tbere  la  no  sepamte  cootrovenr: 
Brown  T.  Troosdale,  138  U.  8.  896,  34  L.  990,  11  S.  CL  Sll,  taxpay- 
ers suing  otBcers  to  restrain  payment  to  residents  and  others;  Tor- 
renee  r.  Sliedd,  144  U.  S.  B30,  80  L.  531,  12  S.  CL  727,  InterveDtion 
of  non-resident  claiming  plalntUTs  ehare;  Tbotnpson  t.  Dixon,  28 
Ped.  T,  non-resident  claltnlns  adverselj  to  mortgagar  and  mortgagee 
In  feretdosnre:  BamseT  v.  Call.  28  Fed.  770,  771,  772,  defendant  In 
■uU  to  qnlet  Utle  br  tenants  In  common,  though  ot  dlfTerent  State 
frem  one  plaintiff;  Anderson  t.  Appleton,  32  Fed.  859.  colleetliis 
cases,  acdon  to  establlsb  wUl  not  removable  by  non-resident  helrs- 
at-taw;  Western  Union  TeL  Co.  t.  Brown,  32  Fed.  341,  and  Matnal 
a.  L.  AasQ.  T.  Parmer,  77  Fed.  932,  36  U.  S.  App.  771,  both  so  hold- 
ing, action  agalOBt  principal  and  surety  on  bond;  Weller  v,  J.  B. 
Pace  Tobacco  Co.,  32  Ped.  862,  suit  by  assignee  of  InsolTent  to 
compel  transfer  of  shares  by  corporators,  purchaser  at  execntlon 
sale  Intervening;  Tearlan  t.  Homer,  36  Fed.  131,  suit  for  accooDt 
by  partners  for  property  sold  corporation;  Blssell  t.  Canada,  etc.. 
By.,  39  Fed.  227,  qneatton  over  priority  of  liens;  Ames  t.  Chicago, 
et(^.,  By.,  39  Fed.  882,  contractor  made  party  In  salt  to  enforce 
materialman's  lien;  Bogers  t.  Van  Nortwlck,  45  Ped.  514,  claim  of 
stock  acalnat  non-resident,  tbe  corporation  is  necessary  party;  Barth 
T.  Goler,  60  Fed.  468,  19  U.  8.  App.  646.  salt  against  sberKT  and  pni^ 
chaser  to  set  aside  conveyance;  Thompson  t.  Chicago,  etc.,  Ry.,  W 
Fed.  774,  action  for  Joint  negligence;  Bnrgunder  v.  Browne.  69  Fed. 
498.  salt  to  canse  holders  and  their  pledgees  to  deliver  np  notes; 
In  re  The  Jamecke  DHch,  69  Ped.  170,  remonstrants  against  bnild- 
Ing  drain,  nnder  Indiana  statutes;  Watson  v.  Asbnry  Park,  etc., 
Ry..  73  Fed.  2,  sntt  to  have  railway  declared  Insolyeot.  Joining  mort- 
gags  trnstee  In  possession;  Bnccesalon  of  Townseod  v.  Sykes,  38 
La.  Ann.  411,  suit  to  set  aside  conveyance  against  grantor  and  gran- 
tee. Cited  In  following,  wherein  there  Is  a  separate  controversy: 
Capital  City  Bank  v.  Hodgln,  22  Fed.  210,  suit  on  mortgage  and 
to  set  aside  prior  mortgage;  Stanbrougb  v.  Cook,  38  Ped.  372.  3  L. 
B.  A.  402,  snlt  for  possession  of  realty  and  damage*  against  thosa 
not  claiming  Jointly  or  nnder  common  soorce;  Bleb  v.  Qross,  2ft 
Neb.  341,  46  N.  W.  469.  enlt  to  foreclose  mortgage,  one  wltt  Judg- 
ment lien  answering  In  nature  of  creditor's  bill;  New  York  Const. 
Co.  V.  Simon,  53  Ped.  5,  suit  to  cancel  nob*  against  maker  and  In- 
dorsee for  collection.  Also  dted  In  Ayre«  v.  Wlswall,  112  tJ.  S.  198, 
28  U  695.  5  8.  Ot  93,  Louisville,  etc.,  B.  B.  v.  Ide.  114  U.  S.  55,  29  L. 
«4.  5  S.  Ct.  737.  and  Patchln  v.  Hunter.  38  Ped.  53.  all  holding  sepa. 
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nti  uiw«n,  raiktBg  Mp&nte  Uanes,  do  not  crute  a  sepamte  con- 
^nnj;  TexAB  t.  Vkj  Land,  etc.,  Oo.,  49  Fed.  R96,  remoTal  Btatnto 
Am  dm  apptr  wbete  opiwalte  part;  Ib  State;  Tel^nph  Oo.  v.  Rall- 
nad,  S7  Im.  Ann.  S89.  Inteirenor  cannot  remove  nnlesa  contreTersy 
ktwca  blm  and  plaluUff  tnOy  determined  wltbont  defendant;  Nn- 
tloBtl  DockR  R7.  T.  PennfljWanla  B.  B.,  03  M.  J.  Dq.  (K.  28  AXL  TS, 
qtwRIoD  of  Kpanble  controvenr  determined  by  plalntUTo  plead- 
loi:  BonM  t.  Boston,  etc..  B.  B..  62  N.  H.  45&,  Bnlt  agaJnat  cok 
P'ntlon  of  same  State,  tbongb  also  of  otiier.  not  removable.  Olted, 
upinido.  tn  Janaen  r.  Grlmabaw,  125  Ul.  470,  17  N.  EL  8S8. 

IXttlfi^lahed  tn  Gamw  t.  Second  Nat  Bank,  66  Fed.  S71,  col- 
^"^^iag  cvea.  all  defendants  cltizena  of  different  State  from  plain* 
Uff.  one  may  remove,  tbonsta  a  single  controversy. 

MltHtaneons.—  Erwin  t.  Wal^  23  Blatcbf.  635,  27  Fed.  SSO. 

we  0.  a.  l»t-251.  2T  U  171.  UNITED  STATES  v.  LBB. 

Appeal  and  srtor.— Querx.  whether  the  government  defending 
W(  broaeht  against  Its  officers,  but  refaslng  to  snbmlt  Itself  to 
JofWlrtlon,  can  proaecote  writ  of  error  In  Its  own  name,  p.  197. 

Cited  tn  South  Carolina  v.  Wesley.  155  U.  8.  545.  39  L.  255.  IS 
B-  Ct  231.  dlamtselng  writ  of  error  by  State  refusing  to  snbmlt  to 
fnrMlctlon;  Ttodal  v.  Wesley,  167  U.  S.  212,  42  L.  140,  17  S.  Ot 
^  arfneodo. 

S]«etni«nt — Tax  deed  valid  on  Its  face  and  made,  by  stattrto, 
^ma  fade  evidence  can  only  be  defeated  by  extrinsic  evidence  of 
dalinast  of  property,  p.  200. 

tsxatloB. —  Befnsal  of  tax  commlBslonen  to  receive  taxes,  being 
*4oivtIent  to  payment  In  Its  effect  upon  certtflcate  of  sale,  defeats 
tllfc.  pp.  200,  204. 

Approved  tn  Polndexter  v.  Oreesbow.  114  D.  S.  282.  2S  L.  IM.  S 
&  Ct  909.  applied  to  case  ot  tender  of  coupons  made  receivable 
ttr  taxes;  BoyaU  v.  Virginia.  116  U.  8.  579,  29  h.  737.  6  8.  Ot  513, 
h*rer  tenderlnc  coupons  for  license  may  practice  wtthont  com- 
XUot  tssnance;  Uartlo  v.  Barbonr,  84  Fed.  711,  owner  prevented 
tmn  dtscoverlng  sale  and  redeeming  by  mistake  of  oQlcer  allowed 
ti  Kdeem:  Keelj  v.  Weir.  38  Fed.  293.  disallowing  stale  demand; 
kite  V.  Johnson,  80  Fla.  507.  11  So.  857.  tax  collector  mnat  receive 
M  tax  tbongta  tendered  by  unauthorised  agent;  dissenting  opinion 
ta  >>■■  V.  Walsha.  49  I-a.  Ann.  792.  21  So.  866.  majority  boldtiig 
Mwnatn  tn  tax  deed  to  anperseded  legislative  act  does  not  vltlatn, 

Tadsr  Is  waived  where  It  is  reasonably  certain  It  will  be  re- 

f«Ap.auz. 

ttsaUoa.— Wbera  tax  eooimlaslonera  hare  actod  on  rule  tliat 
kna  woBld  not  bt  accepted  from  any  tenant  or  agent  but  only 
taa  owmmr  In  person,  tender  by  sncb  agent  or  tenant  would  be 
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useless,  and  tax  sate  ts  as  Invalid  as  thoDgb  taxes  actaallj  paM 
or  tendered,  pp.  201,  202. 

Approved  In  Swift  Co.  v.  United  State*.  Ill  D.  8.  SO,  28  L.  S44, 
i  S.  Ct  248,  commlsBloner  of  intenuU  revenue  compelUni  acc^t- 
ance  of  commissions  In  stampe.  compnlston  eacb  time  need  not  bo 
proved:  Talley  v.  Gnrtaln.  54  Fed.  46.  8  U.  8.  App.  S47,  wbere  Jndg- 
ment  and  execution  obvlonal;  afford  no  remedy,  they  are  unneces- 
sary to  creditor's  bill;  GonM  v.  Carr.  88  Fla.  628,  15  So.  261.  24  U 
R.  A.  134,  similar  to  cited  case. 

Distinguished  In  Tlrglnla  Coupon  Cases,  25  Fed.  VS2.  flSS.  no  ob> 
i^tructlon  of  otBcer  excnses  acceptance  of  statutory  contract  pro- 
posed b;  State  to  creditors. 

Taxes  —  Internal  rrvenna. —  Under  act  of  1SS3,  for  collecting 
taxes  In  insurrectionary  districts,  rlgbt  to  pay  tax  between  adver- 
tisement and  sale,  may  be  made  by  agent,  tbougb  government  la 
pnrchaser,  p.  203. 

United  States. —  Neltber  United  States  nor  States  can  be  sued 
without  consent,  pp.  204,  206. 

Approved  In  Hans  v.  Louisiana,  134  U.  8.  16.  33  L.  847,  10  S.  Ot. 
507,  State  not  suable  In  Circuit  Court  by  own  citizen  because  In- 
volving Federal  (lueation;  Stanley  v.  Scbwalby,  162  V.  S.  270.  40  L. 
965,  16  S.  Ct.  760.  and  Stanley  v.  Scbwalby.  Si  Tex.  334.  10  S.  W. 
267.  both  holding  attorney-general  cannot  submit  United  States 
to  Jurisdiction  of  State  court. 

Distinguished  In  Head  v.  Porter,  48  Fed.  482,  officer  In  ara^wl 
Infringing  patent,  ts  liable. 

Oouvta  follow  political  branch  on  political  questions,  p.  209. 

United  States. —  Mere  suggestion  In  ejectment  suit,  that  defend- 
ant holds  for  government,  does  not  oust  Inquiry;  bence,  wber« 
United  States  officers  are  In  possession  of  land  for  public  purpoae, 
und«r  Invalid  tax  certificate,  plaintiff  may  recover  Id  ejectment 
against  them,  pp.  210,  215,  216.  217,  220. 

Cited  and  principle  applied  la  Polndexter  v.  Oreenbow.  114  U. 
S.  288.  280.  296,  20  L.  192,  195.  5  S.  Ct  912.  014,  917,  allowing  actions 
against  State  treasurer  for  property  unlawfully  dlstiaJned  for  de- 
linquent taxes;  Peimoy^  v.  McConnaugby.  140  U.  S.  12,  35  L.  366, 
11  S.  Ct.  702,  affirming  S.  C,  14  Sawy.  580,  43  Fed.  199,  land  com- 
misslouer  restrained  to  protect  swamp  land  purchaser;  In  re  Tjlm, 
149  U.  S.  191,  37  L.  698,  IS  S.  Ot  793.  punlahlng  State  officer  for 
levying  tax  on  property  held  by  receiver;  South  Carolina  r.  Wesley, 
IM  O.  S.  544,  30  L.  254.  15  S.  CL  231.  augffesUou  that  defuidants 
bold  for  State  Is  ineufflcient,  not  being  proved;  Stanley  v.  Schwalby, 
182  U.  S.  271.  278,  40  L.  9(S,  068,  16  S.  CL  761,  763.  State  decision 
ngainst  oRlceiB  holding  for  government  is  reviewable;  TlndaJ  v. 
Wesley.  ICT  U.  S.  213.  218,  219,  42  U  140,  142,  17  8.  Ct  778,  776,  77« 
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IfOimiat  &  a,  65  Fed.  T35,  736,  26  V.  S.  App.  124),  SaraDac  Land, 
(te.  Cot  ».  Roberts,  68  Fed.  521,  and  Whatley  v.  Patteo,  10  Tex. 
Or.  App.  S3,  31  S.  W.  62.  all  allowing  recovery  of  land.  In  posaes- 
Uoo  of  agents,  for  State:  United  States  t.  Oregon  Ry.,  etc..  Co.,  9 
Savy.  60.  16  Fed.  530,  Koveniment  may  not  condemn  lands  wltbom 
pnrdusinc;  San  Franclaco  Savings  Union  v.  Irwin,  11  Sawy.  674, 
S  Fed.  713.  Scranton  v.  Wheeler.  57  Fed.  808,  16  U.  S.  App.  152, 
ud  United  SUtes  t.  Sc-bwalby.  8  Tex.  Civ.  App.  682,  28  S.  W.  92. 
li]  tllotrbg  suit  against  United  States  officers  to  recover  possession; 
Joan  V.  United  SUtee,  13  Sawy.  346.  35  Fed.  564',  at-t  of  18S7  allows 
nit  by  parcbnscT  of  timber  land  to  compel  Issue  of  piitont;  Clay- 
tmwk  T.  OwensboTO.  16  Fed.  304.  State  officers  enjoitied  from  obey- 
las  nneoo*tltuUottal  law;  Long  v.  The  Tamplco,  16  Fed.  502,  allow- 
tw  libel  against  ship  of  Mcxlcsn  government  for  salvage,  not  In 
pnbllc  use  or  possession  of  offlCEra;  Baltimore.  t>tc..  R.  Co.  t.  Allen, 
17  Fed.  176  (see  dissenting  opinion  In  S.  C,  17  Fed.  177),  officers 
tDjolned  from  selling  property,  on  tender  of  coupons:  Parsons  v. 
ilarre,  23  Fed.  118,  120.  enjoining  auditor  from  refusing  to  receive 
coopou:  Virginia  Coupon  Cases,  25  Fed.  660.  enjoining  officers  de- 
claring taxpayer  dellnqnent  on  tender  of  coupons;  Hend  v.  Porter, 
tS  Fed.  463.  484.  485.  480,  487,  488,  officer  in  charge  of  government 
ineoal  liable  for  infringing  patent:  Ex  parte  Chamberlain,  59  Fed. 
T'*,  fhprlJI  enjoined  from  dietralclng  property  of  receiver  for  Illegal 
Ux:  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  59S.  restraining 
acflilor  certifying  valuation  for  Itkyral  tax,  clouding  title:  Metro- 
politan Life  Ina.  Co.  v.  M'Nall.  81  Fed.  883.  Insurance  company 
aisy  enjoin  Illegal  revocation  of  license  by  State  officer;  Gilbert  v. 
M'KnIta.  96  Fed.  84,  receiver  of  national  bank  may  be  sued  In  Fed- 
»ril  court;  Hooper  *.  Oolnmbus,  etc.,  Ry.,  78  Ala.  217.  and  Hollo- 
way  T.  LonlsTlUe.  etc.,  Ry..  92  Ky.  248.  17  S.  W.  573,  both  holding 
owner  may  recover  land  used  by  railroad,  there  being  no  estoppel; 
Htnns  T.  Central  Kentucky  Lunatic  Asylum,  —  Ky.  — ,  46  S.  W. 
9M.  property  of  rorporatton  performing  dnty  of  Stnte  may  be  a<AA 
OS  execution:  Reed  v.  Creditors.  89  Ul.  Ann.  121,  1  So.  786,  tax 
ivHector  may  me  when  tax  Is  not  collectible  by  summary  method; 
mibert  T.  Mlcbel.  42  La.  Ann.  856.  8  So.  60S,  State  can  transfer  no 
Mter  title  than  It  baa,  under  forfeiture  for  tax;  Butler  v.  El'erbe.  44 
>  C  ya.  23  9.  E.  430.  restraining  comptroller  from  paying  for  lllef;al 
•n^irm-  dimenttng  opinion  In  Robertson  v.  State,  lOB  Ind.  100,  10 
X.  E.  ECS,  majority  holding  claimant  of  office  of  lleutennnt-govemor 
cunot  bring  quo  warranto  to  determine  tltlet  Haneltlne  v.  Hewitt, 
n  Wli.  ISS.  20  N.  W.  684.  Cited,  arguendo.  In  Gibson  v.  Peters.  35 
P>d  72T,  Mercantile  Tmst  Co.  t.  Texas,  etc.,  Ry..  51  Fed.  542.  .ind 
Tb*  wntaioette  Valley,  62  Fed.  3a'). 

ntatlngntahed  In  T^nlslsoa  v.  .lumel.  107  V.  S.  726.  27  L.  4M.  2 
■  rt,  140  (see  dissenting  opinion  In  S.  C .  107  II.  S.  735.  755.  7BT. 
r  L.  496.  463.  4ft4.  3  S.  Ct  148.  164.  166>,  dlaaUowIng  salt  to  get 
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moner  In  possession  of  ofBcer,  belonging  to  State  not  to  bondbolden 
GnnnlngluuD  r.  Macon,  etc..  S.  R.,  109  U.  S.  1G2,  453,  2T  L.  9H.  99ft. 
3  8.  Ct  2ffT.  298  (see  dlssenUng  opfnion  In  S.  C  109  IT.  S.  461,  462.  4«3. 
464.  465.  27  L.  99T.  996,  999.  3  8.  Ot  611,  S12,  «1S,  614),  dlsaUowtni 
suit  wbere  8tate  Is  Indlapensable  partr;  Ha^ood  r.  Sontbern,  117  U. 
S.  70.  29  K  811,  e  &  Ot  617.  dlscusalng;  wben  officer  may  be  BQed.  dis- 
allowing flult  to  compel  receipt  of  scrip  for  taxes;  In  re  Ajera,  12S 
D.  a.  501,  81  L.  228.  8  S.  OL  181  {see  dlsaeattng  opinion  In  8.  C.  128 
IT.  S.  612,  614.  81  I,.  232.  8  S.  Ct  186,  1S7).  disallowing  contempt 
proceedings  wben  State  oDIcers  were  enjoined  from  nilns  to  re- 
coyer  taxes  after  coupons  tendered;  Stanler  t.  Scbwalb7i  147  U. 
S.  518.  S7  L.  263,  18  S.  GL  422  (see  dlssentlag  oplnioD  in  &  G.,  14T 
V.  8.  628.  87  L.  26S,  18  6.  Ot  424),  reversing  S.  C,  86  Tex.  862,  It 
S.  W.  266,  government  officer  may  set  np  statute  of  llmltationB; 
Belknap  v.  Scblld.  161  V.  S.  19,  40  l^  602.  16  S.  Ct  446  (see  dissent- 
ing opinion  in  8.  O.,  161  V.  8.  28.  40  L.  606,  16  S.  Ct  449),  reviewtng 
cases,  officer  infringing  patent  In  nse  bjr  government  not  enjoined; 
Fltte  v.  McQbee.  1T2  V.  8.  52T.  19  S.  Ct  273,  dlaaUowlng  Injunction 
by  receiver  against  attomer-genersl  to  prevent  proceedings  to  en- 
force reduction  of  toll;  Lowry  v.  Thompson,  25  S.  C.  421,  425.  1  8. 
D.  145.  147  <eee  dissenting  opinion  in  8.  0..  25  8.  C.  434.  435.  1  8.  B. 
156),  ault  to  recover  payment  for  deed  to  State  commlssionera.  not 
allowed;  Water-Power  Go.  v.  Electric  Co.,  43  8.  G.  169.  20  S.  B.  1007, 
disallowing  Injunction  against  leeeee  of  State,  supplying  electridty 
to  Institution,  to  stop  use  of  watw. 

United  States  Is  not  concluded  by  ejectment  salt  against  Ita  oIB- 
cera  htridlng  land,  p.  222. 

Approved  in  TIndal  v.  Wesley,  167  U.  S.  228,  224.  ^  L.  148,  14< 
17  8.  Ot  777,  778,  affirming  Tladal  v.  Wesley.  66  Ped.  73S,  7S6.  X 
U.  B.  im-  1^>  apPlTlng  rule  to  State;  Seranton  v.  Wbeeler,  67  Fed. 
807.  16  U.  8.  App.  162.  suit  against  agent  of  government,  alleged  on 
plaintiff's  land,  does  not  conelnde  government 

Ulsoellaneoas.^  Bllgerry  v.  Land  Tmat.  48  La.  Ann.  888,  19  9u. 
928.  incidentally. 

106  D.  8,  252-266,  27  L.  146.  EIGHAB080N  v.  HARDWTOK. 

Bvldonce. —  Wbere  contract  Is  nnamUgnous,  parol  evldeaee  la 
not  admissible  to  show  payment  to  be  made  in  way  not  specified; 
e.  g.,  wbere  contract  gave  A.  rtgbt  to  acquire  half  Interest  in  land 
by  paying  half  purcbase  price,  be  cannot  sbow  by  pared  tbat  balf 
proceeda  of  timber  cut  therefrom  were  to  apply  aa  such  payment, 
p.  264. 

Approved  In  Smith  v.  Kemp.  92  Ulch.  860.  62  N.  W.  640,  and  Ooa- 
sumera'  Gas  Go.  v.  American  Blec.,  etc..  Go.,  50  Fed.  780^  8  D.  8. 
App.  Ill,  affirming  S.  C.,  47  Fed.  46,  verbal  promise  to  give  In- 
demnity  bonJ  not  admlsatble,  being  no  fraud  or  mistake;  UnloB 
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KU.  Bulk  r.  Owman  lot.  Co.,  71  Fed.  476,  ertlaetliic  cues,  dto- 
illtwtaf  BegotUtloM  leftdlnc  up  to  written  paUey;  Huletoo  n^od, 
Mt,  Ooi  T.  CItliens,  etc,  S7..  72  Fed.  S2S,  ule  nt  "  cost "  and  nun 
Mriif  In  written  contntct,  can  onlr  be  shown  to  nuy  <mi  etraas 
•MaM  of  mnd:  Blake  t.  Pise  Ht,  etc,  Goal  Co.,  76  Fed.  (M, 
fl  TX  S.  Appl  480,  dleallowlDK  erldence  of  ondeflned  or  concealed 
Uardes;  GodUn  t.  Honahan,  SB  Fed.  119,  BS  U.  a  App.  eiS,  prior 
«r  eoBtempwarr  parol  promise*  not  admitted;  Sbea  t.  Lel^,  8S 
rtd.  MB.  nde  U  aama  tn  eqnltr.  In  atNnnoe  ot  fiaad,  acddect  er 
■Wake;  dliintlni  opinion  In  Harmaa  r.  Harman,  70  Fad.  086,  U 
D.  8.  App.  72S,  majority  holding  agreement  not  professed  wbrilT  la 
witting,  may  be  shown  by  parol;  Alger  t.  Anderson,  78  Fed.  780^ 

OoBtrael^  whereby  A.  glres  B.  option  to  acqnlre  half  Intarast  la 
ksd  by  paying  half  price  paid  by  A.  within  two  years,  Teets  a* 
irasant  estate  In  B.,  p.  2&4. 

Oaatnsts^ — la  snit  en  oaUataiaJ  contract  defendaat  la  only 
Isold  wban  ba  baa  had  the  benefit  of  conalderstlon  bargalnad  fa^ 

igprovad  la  BoMnsoa,  etc,  Ua.  Ool  v.  Jobason,  U  Ookt.  261,  31 
he  460;  6  Lb  B.  A.  77S,  and  n..  mM«  allegatlMi  of  agreement  by 
lUatUt  to  fnmlsb  coal  Mates  no  action;  Cooper  v.  '■■"■'"f  Wheel 
On..  M  lUch.  276.  S4  Am.  St.  Bep.  84S,  B4  N.  W.  40,  A.  wderlngwhat- 
STv  wbeels  he  may  want  for  season  at  price  fixed,  fining  oae  order 
■akss  bdadlag  contract;  Onstln  ▼.  Bcho<ri  DtsL,  M  Hlch.  OOB,  S4 
Am.  BL  Be*.  S8S,  B4  N.  W.  IB7.  and  Powell  t.  Bcklar,  06  Ulefa.  B4Db 
ttlLW.X  totb  holding  no  right  Testa  nnder  opdoa  tU  compliance 
Witt  eondltloaa:  Jacteoa  t.  Sessions.  109  Mich.  228,  dT  N.  W.  SU, 
HsIgBce  of  Tsadee  assuming  no  liability  or  giving  aa  ceesideratlon 
Is  veador.  It  Is  veld  aa  to  him;  Clamo  t.  Orayson,  W  Or.  U8>  46 
lac  OO,  maUag  expandttnrss  on  ndas  Is  aoffldent  cwswIdwratloB  t* 
pnraat  taraeatteo  of  option:  Ford  t.  OUcago  UOk,  etc,  Aaa,,  Uft 
DLUtm*.  B.6S6,37Ik&A.808,  argnando. 

m  U.  a.  SKMBO,  27  U  194.  BAIKSBB  t.  BAMtiVXT. 

OwtsaM  fliillsa  "nnHiiii  Itiw"  Imported  In  1886,  are  ArtiaHa 
at  ■  par  csat.  ad  Talorom  aa  "  aumtifaetnrsa  of  Irgm  not  uUisiglaa 
pMldsd  fsr."  p.  IBS. 

Appraewd  la  Blrtwdl  ▼.  Baltoaatall.  IB  Fed.  8S4,  plsess  of  baa 
fer  parttealsr  door4t«a»sa  dvUaUa  as  maantactnrss  eC  trea  aat 

0— tiMS  datlea.—  Whether  ardde  Is  dntlable  aadar  eertala  danae 
k  tariff  act  mnt  raised  oa  trial,  cannot  bo  ralaed  on  appeal,  p.  HO. 

Apprarad  la  PoUmaa's  Oar  Oo.  t.  Central  Tranap,  Oo^  UO  tT.  fl. 
■l  a  I-  60;  U  B.  OL  486;  objection  that  contract  is  titra  flrsa,  aat 
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made  bdow,  1b  not  sToIIable  on  appeal;  Johnson,  etc  T.  Bauer,  etc., 
82  Fed.  68B,  5S  TT.  S.  Aiv-  444,  point  aa  to  lllegaUtT  of  tndemark, 
not  raised  below,  Ib  not  considered. 

Dlstln^i^ed  in  Fourth  Nat,  Bank  t.  Franeklyn,  120  C  8.  TOl, 
SO  L.  827,  7  S.  Gt  TB8,  statute  repealing  (me  lelled  oa  below,  noted 
In  Supreme  Court. 


108  TI.  S.  260-264.  87  I*  147.  WALLACE  t.  PBNPIBLD. 

Fraudulent  conTeyance. —  Voluntary  conveyance  to  wife,  where 
other  property  Ib  sufflclent  for  credltora,  does  not  ^ow  fraud,  p. 
262. 

Cited  approvingly  In  Adams  t.  ColUer,  122  D.  S.  S90,  SO  L.  1209, 
7  8.  Ot.  1211,  holding  aralgiiec  cannot  Bet  aside  conveyBnce  to  chil- 
dren. In  absence  of  fraud;  Second  Nat.  Banfe  v.  Merrill,  81  Wis.  148, 
29  Am.  St  Rep.  874,  50  N.  W.  504,  applied  to  couTeyaace  to  son  to 
aatisfy  note  given  wb«i  wealthy,  thongb  now  Insolvent 

E^udulant  conToyance. —  Where  deed  to  wife  on  record.  wlUi 
description,  though  incorrect  suffidently  designates  land,  oredltora 
cannot  be  said  to  give  credit  In  reliance  on  grantor's  ownwahtp, 
p.  263. 

Approved  In  NelHon  v.  Vanden,  99  Tenu.  28T,  12  8.  W.  8,  and 
Bcbreyer  v.  Scott,  134  U.  8.  411.  3S  L.  958.  10  8.  Ot  5S1,  aniUed 
where  transfer  recorded  three  years  before  debt  arose. 

Distinguished  In  McCanless  v.  Smith.  51  N.  J.  uq.  527,  25  AtL 
222.  where  property  coDTeyed  to  wife  is  dealt  with  by  husband  te 
his  name. . 

Courts. —  Supreme  Court  follows  State  decisions  on  frandnlent 
conveyances,  p.  263. 

Approved  In  Schreyer  v.  Scott  134  U.  S.  409,  83  I<.  967,  10  8.  Ot. 
580. 

Trandulent  ocmveyaikee. —  In  Misaourl,  voluntary  conveyance  In 
not  fraudulent  per  se  as  to  sobsequeut  creditors,  though  party  !>• 
embarrassed;  but  It  depends  on  ctrcumstaoces  of  case.  p.  264. 

Approved  In  Schreyer  v.  Scott  134  V.  8.  410.  33  L.  MS,  10  a  Ot, 
581,  unless  made  with  intent  to  deftund.  la  secretly  made  or  wltb 
view  of  entering  hazardous  business  casting  risk  on  creditors;  Bar- 
ton V.  Platter.  53  Fed.  006,  10  V.  B.  App.  657.  rule  appUed  to  aaalgn- 
ment  to  secure  some  creditors;  Driggs,  etc.,  Bank  t.  Norwood,  eo 
Ark.  47,  7  Am.  St  Rep.  81,  6  S.  W.  824.  there  Is  a  presumption  nt 
fraud  aa  to  existing  creditors,  becoming  conclusive  on  Insolveof^; 
First  Nat  Bank  v.  Bayleas,  90  Oa.  eS6,  23  S.  E.  %2.  though  moi^iy 
received  to  pay  debt  existing  at  time  ot  conveyance.  It  la  not  toM, 
•    of  fraudulent  Intent 
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IppMl  uid  «ttOT. —  Parties  not  affected  by  decree  cannot  ap- 
ptil,  thoncb  right  l>  reaerred;  bence,  trustees  for  bondholders,  con- 
•aUDg  to  nUe  sobject  to  liens  for  inat«ials  and  labor,  caanot  ap- 
FMl  frMn  decree  eonceminK  Bueb,  p.  29B. 

Appeal  and  ottot. —  Dietlnct  actions  b;  distinct  parties,  thongh 
fgtned,  cannot  be  nnited  to  make  ap  Jnrtsdlctlon&l  amount  on  ap- 
peal: otherwlBe.  where  parties  collectlTely  mtereated  under  a  com- 
maa  title,  even  tbongh  decree  divides  amonnt  among  the  claimants, 
P-STO. 

Approved  In  HOcln  r.  HarsbaU,  106  U.  8.  582,  27  L.  250.  1  S.  Ot 
US.  inK  for  Interest  on  bonds  claimed  anconstltutlonal  and  exceed- 
tBC  IB.00O,  error  dismissed:  Tapper  t.  Wise,  110  D.  8.  309.  28  L.  loa 
4  B.  CL  26;  dlan^sslng  appeal  by  claimants  for  land  not  joint; 
Beaderson  r.  Wadsworth,  115  V.  8.  276,  20  L.  37fl.  6  S.  Ct.  43.  col- 
IkUdc  cases.  dlsmlaslDg  appeals  In  suit  against  heirs  for  ancestor's 
B«:<>:  Ex  parte  Phcenlx  Ina.  Co..  117  V.  S.  360.  20  L.  924.  6  8.  Ct  772, 
■pplied  where  two  Insarance  companies  were  sned  In  one  action,  re- 
nuliu!  mandamns  to  allow  appeal;  Clay  t.  Field.  138  V.  9.  470.  34  T^ 
1MB.  II  8.  Ct  436.  claim  for  dower  and  for  heir's  Interest  not  nnlted 
ta  nuke  Jurisdictional  amount;  Walter  t.  Nortbe«stem  R.  R..  147  D. 
&  773.  87  U  208,  13  8.  Ct.  350.  Circuit  Court  has  no  JnrisdlcUon  to 
tBjdn  taxes  la  separate  county,  where  no  single  amonnt  Is  $2,000; 
PntD«T  T.  Whltmlre,  66  Fed.  387,  creditor's  bill  not  maintainable 
wbtre  no  claim  equals  12.000;  Busey  v.  Smith,  67  Fed.  16,  statutory 
UaimcT  of  belrs  Jointly  sued,  liability  of  each  not  Joined  to  otber  to 
■fn  Jurisdiction;  Smlthson  v.  Babbell,  81  Fed.  694,  suits  by  credltora 
to  kiJoId  receiver  of  Inaolvent  national  bank,  clalma  not  united  to 
five  JurtsdlctloB;  Fleshntaa  t.  riesbman,  34  W.  Va.  860,  12  S.  B. 
TU,  dismissing  appeal  of  beneflclarlee  uniting  to  sue  trustee,  Intereat 
■(  each  being  less  than  JurladlcUonal  amount 

Appeal  and  error. —  The  claims  of  Uen  for  back  pay  and  sup- 
plies rnralsbed  foreclosed  railroad  by  vaHous  datmanta,  are  distinct 
ranMs  of  action  In  favor  of  distinct  parties,  and  caooot  be  Joined 
tot  purpose  of  creating  requisite  amount  Is  couiroversir  to  give  ap- 
prnate  Jurisdiction,  p.  270. 

Aivroved  In  Hawley  v.  Fairbanks.  106  V.  S.  548,  640,  27  L.  822, 
>  B.  Ot  861.  applying  mle  on  appeal  from  mandamus  to  tax  col- 
letter;  Stewart  r.  Dunham,  116  D.  &  65.  20  L.  831,  6  8.  Ct  1164, 
•PpUed  to  appeal  by  derendants  on  creditors'  bill;  Hassall  v.  Wll- 
MX.  115  C.  8.  609.  SO  L.  504,  6  S.  Ct  190,  applied  to  claim  of  credit' 
•m  against  trustee:  Olbson  v.  Shiifeldt  122  D.  S.  87,  80  L.  1087,  7 
t  Cl  1071.  applied  on  appeal  by  defcuitaoU  on  suit  by  credltora  to 
•K  aside  aaalgnments;  Gameau  v.  Port  Bliikely  Hill  Co.,  20  Wash. 
I*.  M  Pae.  TTl,  similar  to  cited  ctrne. 
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UM  n.  B.  272-285,  2T  L.  IM,  ITINK  t.  OTfEIL. 

HoBustaftd. —  Unlen  oUterwlBO  ptoTlded,  StstM  urf  United 
SUtM  an  boond  bj  exemptton  ol  homeatCAd  from  execntloa;  bence, 
maralMl  enjoined  trom  execntiiix  Judgment  In  taror  nt  United 
Statea  on  Wlsconaln  bomeetead,  pp.  276,  276. 

Approved  In  Webb  v.  Hayner,  49  Fed.  006,  fwced  sale  of  home- 
atead  te  paj  debta,  enjoined;  HoUla  t.  Btate,  59  Ark.  214,  4S  Am. 
St.  Rep.  80,  27  S.  W.  74,  homestead  exempted  from  lien  of  coata  of 
criminal  proeecntloa;  Haloner  t.  Newton,  85  Ind.  569,  570,  44  Am. 
Kep.  SO,  61.  honeebolder  becoming  replevin  bail  Ip  bastardy  pnwe- 
cntlon,  IB  entitled  to  exemption;  tJnIted  States  v.  Lesnet,  9  N. 
Hex.  279,  60  Fac.  824,  applied  In  snit  on  officer's  bond  bj  United 
States;  Ben  v.  Drlehell,  11  Lea,  647,  bomestead  exempt  from  execu- 
tion b7  State  agalnat  defaulting  tax  collector;  Thompson  v.  Avery, 
11  Utab,  234.  239.  39  Pac.  835,  836.  Jadgntenta  of  United  States  In 
Federal  conrt  only  are  liens  vrben  Judgments  are  so  hj  lair  ot 
territory:  Stanley  v.  Hubbard,  27  W.  Va.  742,  argumdo.  See  87 
Am.  Dec.  281,  note. 

DlBUngnlBhed  In  Hacbett  v.  Amsden.  66  Vt  208,  exempt  property 
not  exempt  from  "extents"  against  delinquent  tax  coUectora. 

Xxeinptlan  lava  of  States  are  not  laws  tor  tbe  United  States, 
nnleaa  expressly  made  sacb  by  Congress,  p.  270. 

Approved  In  United  SUtes  r.  Nasbvllle,  etc,  By.,  118  U.  8.  12S, 
SO  L.  8S,  6  B.  Ot  1008,  State  UmlUtlons  do  not  mu  against  govern- 
ment bolding  railroad  bonda  for  Indians:  United  States  v.  Inaley, 
180  U.  S.  200,  82  U  960,  9  S.  OL  480,  lacbes  not  Imputable  against 
government  in  salt  to  redeem;  United  Statea  v.  Shaw,  89  Fed.  43S, 
3  L.  R  A.  2S4,  Jurisdictional  amount  ot  Olrcnlt  Gonrt  not  applicable 
by  United  Statea;  United  States  v.  Winona,  etc.,  B.  Co.,  67  Fed. 
971,  as  U.  B.  App.  806,  government  not  estopped  by  lacbea  to  cascrt 
erroBMnia  certlflcatloB  of  land. 

Oonrta  of  United  Statea  may  only  give  effect  to  forma  of  execu- 
tion of  StatB  ezlstlns  at  time  of  act  of  1828,  or  the  sabseqnent 
cbangea  Oiereln,  p.  279. 

Approved  Id  Nanmbnrg  t.  Hyatt,  24  Fed.  002,  plalndff  wltb  Juds> 
ment  In  Federal  oonrt  baa  same  remedies  for  enforcing  as  In  Btate 
conrt. 

Eimiaateada. —  Bxemptlon  of  homesteada  Is  part  of  nattoiiAl 
policy;  tbey  are  not  liable  tor  debts  Incurred  before  patent,  p.  388. 

AHmred  m  Paige  t.  Patan,  70  Wla.  182,  fi  Am.  St  B^l  157.  » 
N.  W.  829,  one  placing  machinery  cm  land  btfon  vntwt  but  after 
bomeatMd  antiT,  bea  ae  Ilea  en  land. 
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W  n.  a  388-814,  37  L.  U7,  Un^nNBBBaHK  t.  LOGANSPOBT 
IT. 

l^Ml  Mtd  cmr.—  Afptal  la  open  court  doea  not  reqnlr*  dta- 
tloo:  ■ppellnes  are  >affldentl7  nuned  U  dedgoated  In  tbe  «rden 
uddtoM;  p.  80a 


e  flllns  bin,  and  praTlng  for  racdTM 
to  tondoM,  tnaj  prop«iIr  male*  fl»t  a  partr.  thoogti  aaklni  a* 
ntter  acalnat  It,  p.  806. 

Apmofed  In  Hefner  t.  Norttawestem  Life  Ins.  Go.,  123  U.  B.  7M. 
n  L  to,  S  S.  Ct  MO,  lint  mortgagor  made  party,  bin  becomes  one 
to  CmdoM  and  ndeera,  and  it  la  barred  b7  decree;  MercaotOe  Tmit 
Ob.  t,  Aflantlc^  etc  B.  Oo,  70  Fed.  524.  Ilrst  mortgagee  may  bt 
■ade  party  by  nipplemental  bill,  and  may  enforce  rlgbt  wltbrnit 
ladveitdent  rait:  Tome.  etc.  ▼.  King,  etc.,  64  Ud.  182,  21  AtL  283, 
■MMd  mortgagee  aaklng  recelTer,  flnt  not  party,  la  not  liable  for 
apMaa 

■wtgapa. —  It  la  no  erldence  of  frand  by  aecond  mortgagee,  to 
■I*  to  to  foivdoee,  obtaining  appointment  of  receiver  wltbont  no- 
<ln  to  lint  mortgagee  made  party  to  the  rott,  where  notice  of 
melTer't  appointment  la  a^red  on  flrM  mtu^agee  wltbln  tbree 
4iy*  Uwreafter,  and  notice  to  appear  and  protect  Its  Interests  on 
•r  befon  a  certain  day.  p.  800. 

Ifatgagea. —  Upon  bill  to  foreclose,  and  for  recetTer,  by  aecond 
■orlgagee,  be  !•  entitled  to  Income  of  recelrmhlp  only,  wbere  Srat 
■wtga4iB  Is  not  made  party,  p.  807. 

Cited  and  applied  tn  Rnbloider  t,  Cheaapeake.  etc,  B.  Oo-,  M 
M.  10,  88  U.  B.  App.  12,  recelmshlp  oa  aolt  of  genetal  eredltora, 
tWy  are  not  entitled  to  Income  against  "  debta  of  Income; "  Oroas 
T.  wm  Oo.  Nat  Bank,  ITT  DL  40.  42,  B2  N.  ■.  824,  335,  reedTtr  by 
mdltDT,  to  set  aside  mortgages,  rents  applied  according  to  prIoMty 
•r  Htm;  Anders<Mi  t.  Matthews,  —  Wyo.  — ,  BS  Pac.  WO,  ^ter 
Mnngame  making  pKq>er  Bbo>wlBg,  recalTwablp  axtended  ts  bla 
btccMt 

laOroads.—  First  mortgagee  cannot,  by  merely  protesting  gener- 
»y  daring  admlninntloa  by  receiver  appointed  In  foredoanre  bill 
tf  Mcond  mortgagee,  Ue  by,  and  thereafter,  by  crosB-bUl,  claim  tbe 
mptrty  wblcb  was  acqnired  by  tbe  recelrer.  withont  paying  tbe 
Mmb  and  Hen*  wblcb  attadied  In  acquiring  It.  as  agalnat  Innocent 
Psnlfa.  p.  806. 

Afpmred  In  United  Stales  Tmst  Oo.  t.  Wabaab  By.,  IDO  V.  8.  800; 
n  L.  1000.  14  8.  OL  n,  owners  of  branch  Una  rented  to  road  baU 
*V  receiver,  an  bonnd  by  orders  of  preferential  Indebtedness;  Ocsw 
M  Tnm  Co.  T.  Harletta,  stc,  R.  Co.,  78  Fed.  202.  41  U.  8.  Appt. 
a»  oac  dlssmtlnc  opinion  lnB.CX,7BFe4.»n.90e,41U.  S.  App. 
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889},  ftppUed  to  bulldtng  bridge;  Oeatral  Traat  Oo.  v.  Uarletta,  etc^ 
B.  Co.,  75  Fed.  2ie,  41  tT.  S.  App.  389.  ftppUed  to  roUtnc  stack  uid 
eqalpment;  Giles  v.  Stanton,  86  Tex.  627,  26  S.  W.  618,  mortgage? 
baa  ao  rlgbt  to  earnlDgs  till  proceedlnga  are  begnn. 

Bailroad*. —  In  appointing  receiver  on  forectoflora  against  nUI- 
road  court  may  make  debts,  necessary  to  preserve  property  under 
recelTersblp,  and  even  pr^^ElsUng  debts,  prior  to  tbe  mortgace  debt, 
ttiongb  to  be  done  with  great  cantlon.  and.  If  possible,  wltb  ccmBent. 
e.  g.,  operating  expenses  for  preceding  ninety  days,  etc.,  jfp.  310. 
UL 

Olted  witb  approval,  allowing  priority  of  following  claims:  Union 
Trust  Oo.  V.  Sontber.  107  U.  S.  SM,  27  L.  489.  2  8.  Ct  297,  may 
compel  debts  of  operation  to  be  paid  from  Income,  as  cmidltion  of 
receivership;  Union  Trust  Oo.  v.  Illlntds,  etc.,  Oo..  117  U.  8.  4&fl. 
4&8.  20  L.  971,  e  S.  Ot  821.  822,  cerdflcates  for  necessary  repairs: 
Union  Trust  Co.  v.  Morrison.  12S  U.  S.  012.  SI  L.  881.  8  S.  Gt  1010. 
surety  on  Injunction  bond  to  prevent  execution  sale;  Kneeland  v. 
Foundry,  etc..  Works,  140  V.  B.  5S7,  35  L.  545,  11  8.  Ot  859.  sap- 
piles  not  paid  from  net  earnings  are  a  charge  on  proceeds  of  sale; 
Koeeland  v.  Luce.  141  D.  S.  508.  509.  35  L.  836,  12  S.  CL  38.  claims 
of  sub-contractor  about  to  sell  stock  held  In  pledge;  Virginia,  etc.. 
Coal  Co.  V.  Oentral  B.  R.,  etc.,  Co..  170  U.  8.  363,  42  L.  1072,  18  S. 
Ot  661,  claims  for  coal,  tbougb  current  Income  la  misappropriated: 
Blair  V.  St  Louis,  etc,  B.  Co.,  19  Fed.  862,  allowing  statutory  Hens, 
on  same  terms,  to  dtlzens  of  otber  States,  where  none  are  glvftu; 
Dow  V.  Memphis,  etc..  R.  R.,  20  Fed.  267,  default  occurring  long  be- 
fore bill  filed,  operating  ex)>enses  for  preceding  six  montba;  Oentral 
Tmst  Oo.  V.  Texas,  etc..  By ,  22  Fed.  138,  approving  certain  matters 
analogous  to  operating  expenses;  Blair  v.  St  Lonla,  etc..  R.  Co., 
22  Fed.  473.  labor  and  supplies  accruing  since  default  though  not 
made  condition  of  receivership;  Farmers'  Load,  etc..  Go.  v.  Ticks- 
borg,  etc.,  B.  Co..  33  Fed.  783,  loans  for  pre-existtng  operating  ex- 
penses under  Mississippi  code:  Bound  v.  Sontb  Carolina  Ry..  47  Pud. 
81,  32.  vendor  of  rails  prior  to  second  mortgagee,  who  applied  for 
receiver,  but  not  to  first:  Farmers'  Loan.  etc..  Oo.  v.  Kansas  Olty. 
etc.,  B.  Co..  53  Fed.  189.  and  Wood  v.  New  York,  etc..  B  Co.,  TO 
Fed.  743.  744.  745,  746,  both  applying  to  material  supplied  before  re- 
ceivership, and  Irrespective  of  diversion  of  Income;  Finance  Oo.  t. 
Charleston,  etc.,  B.  Co.,  62  Fed.  206.  8  U.  8.  App.  547,  balance  doe 
carrier  out  of  corpus,  Income  used  In  running  expenses;  Lloyd  v. 
Cheaapealte.  etc..  B.  Oo..  66  Fed.  3B9,  directing  payment  of  Interest  on 
first  mortgage,  anticipating  income  to  preserve  aecond;  Jones  ▼. 
Central  TniHt  Co..  73  Fed.  673.  43  U.  8.  App.  224,  suretlea  on  reirievtn 
bond  to  preserve  iM^pcrty;  Amea  v.  Union  Pac.  By.,  74  Fed.  345, 
prior  operating  expenaes  first  paid  from  subaeqnent  Income,  then 
from  proceeds  of  sale:  New  England  B.  Oo.  v.  Carnegie  Steel  Co.. 
:«  Fed.  69.  33  U.  9.  App.  491,  prior  operating  expenses,  though  delay 
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hpRMDUtloa:  Soutbern  By.  t.  Caraegle  Steel  Co.,  T6  Ped.  4K,  4M, 
fhw  debts  f«r  cmrent  supplies  nine  montba  before,  are  payable  rrom 
avpoi.  II  Income  diverted  to  mortgageea;  Atlantic  TniBt  Co.  v. 
Woodbrldge.  etc.,  Irr.  Co.,  79  Ped.  41,  42,  rale  appUcstile  to  Iniga- 
tiM  rompanf,  bat  labor  for  coostmctlon  not  preferred  In  absence 
i<  dlTerakm  ot  income;  Ceotral  Trast  Co.  t.  East  Tenneasee,  etc. 
L  B^  80  Fed.  626,  628.  47  V.  S.  App.  663.  pr&«xlstln2  operating 
■Mit*.  within  six  montba,  bnt  not  advertising  debt;  New  Torfc 
6ureat7.  etc,  Co.  v.  Tacoma  By.,  etc.,  Co.,  8S  Fed.  367,  869,  48 
V.  B.  App.  67S,  077.  csble  Inmlahed  two  years  before  receiver,  wltb- 
•at  dlveraloo  of  income:  Oteveland,  ett^.,  By.  v.  Knickerbocker  Trust 
Ca.  SB  Fed.  77,  r^valr  to  brld^  alx  montbs  before  receiver  wltbont 
dtriralon  of  Income;  Bahlender  v.  Chesapeake,  etc.,  B.  Co..  91  Fed. 
11.  62  U.  S.  App.  13,  payment  of  such  claliiie  la  no  diversion  of  In- 
HXDe  scsinat  general  credltora  obtalnioe  receiver;  international  Trnat 
Co.  T.  T.  B.  Townaend  Brick,  etc,  Co.,  95  fed.  858,  859.  SflO.  861,  prior 
fUlma  are  cbargea  on  income,  and  only  on  corpus  wben  Income 
kat  been  diverted  thereto;  Drennen  v.  Mercantile  Trnat,  etc..  Co.. 
IIS  Alt.  flO&  67  Am.  SL  Bep.  77,  23  So.  166,  39  L.  B.  A.  625.  rule 
u  to  wages  applies  to  private  corporations;  Blytbe  v.  Gibbons,  141 
lad.  941.  SS  N.  B.  960.  allowing  receiver  of  partnerablp  to  burrow 
■Booey  and  iclve  priority;  Texas,  etc..  By.  v.  Johnson.  76  Tex.  431, 
tS  Am.  Bt  Bep.  68,  13  S.  W.  466,  damages  by  receiver,  payable  out 
•f  mrent  receipts,  and  If  diverted  to  company.  It  Is  liable;  He- 
IbeBor.  etc..  Co.  v.  Bins.  SO  Tex.  13,  ^  Am.  St.  Bep.  730,  13  3.  W. 
MD.  tabor  for  flnlsblng  road,  eemiDga  diverted,  are  prior  on  corpus; 
Mtesonrt.  etc„  By.  ».  Chilton.  7  Tex.  Civ.  App.  IM,  27  S.  W.  276, 
«apaar  liable  for  negligence  nnder  receiver,  though  no  betterment 
■bown:  Utaenberger  v.  Jarvls,  etc..  Co..  8  Utah.  18,  28  Pac.  872. 
*agM  before  receiver,  proceeds  diverted  to  owners,  are  a  Brst  Hen; 
BeDlngham  Bay  Imp.  Co.  v.  Falrhaven  By.,  17  Wash.  378.  49  Pac. 
IIS.  nicb  dalm  not  lost  by  lacbea  If  action  to  enforce  la  not  barred. 
Oled  la  following,  disallowing  priority  to  following  claims:  8L 
Imla.  etc..  B.  B.  ».  CTevelnnd.  etc.,  By..  125  V.  S.  873.  31  L  837. 
<  ».  Ot  1017,  collecting  cases,  rent  due  not  prior  to  express  llena  In 
pnweede  of  foreclosure  sale,  none  of  (tross  income  diverted  for  Inter- 
•st  en  Iwnds;  Morgan's  Co.  v.  Texan  Cent.  By..  137  U.  8.  19T,  S4  L. 
<M.  II  R  Ot  6B.  money  loaned  to  pay  Interest  or  operatinc  expensee; 
Qolncy.  etc..  B.  B.  v.  Humphreys.  145  V.  S,  103.  104.  S«  L.  «R9,  640, 
!S  B.  CL  794.  rental  for  operation  of  part  of  »y»tem:  Tbomaa  v. 
W#«tem  Oar  Co..  149  U.  8.  110.  37  L.  668.  IS  S.  Ct  831.  car  rental  for 
■fx  mnntlw  preceding  receivership;  Thomas  v.  Peoria,  etc..  By.,  89 
Fed.  818.  819.  absence  of  special  circumstances,  pre-existing  car 
tm  ant  allowed  from  Income  or  proceeds;  Easton  v.  Hon^^oo.  etc., 
Rt  38  Fed.  15.  claim  by  consignee  for  loss  before  possession  br 
r-virer:  Farmers"  Loan,  etc..  Co.  v.  Oreen  Bay.  etc..  By.,  4B  PX, 
Mt  rtalm  for  dc«th  against  railroad:  American    Loan,  etc.,  Co.  v. 
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East,  etc.,  B.  C*.,  4S  Fed.  103,  debt  for  constructioa,  rix  monUw 
before  recelversblp,  there  being  no  dlrenion  of  InctMne;  St  Lonls 
Trust  Co.  T.  Riley,  70  Fed.  S4,  87,  36  O.  8.  App.  100,  80  U  K.  A,  4B8. 
469.  claJm  for  lojarleB;  Wbltelej  v.  Central  Trust  Co.,  76  Fed.  77, 
48  D.  8.  App.  643,  34  I^  R.  A.  SOS.  surety  on  snpersedeM  bond  ^ 
company  while  aolvmt;  Mather  Hnmane,  etc.,  Transp.  Co.  t.  An- 
derson, 76  Fed.  lec,  46  U.  8.  App.  IBS,  claim  for  car  rental,  accm- 
Ing  before  appointment;  Manchester,  etc..  Works  t.  Tmeodale,  44 
Minn.  118,  119,  46  N.  W.  802,  808,  9  L.  R.  A.  144,  and  n.,  locomottra 
pnrchased  more  tban  six  months  before.  Cited,  argnendo.  In  Jtv 
T.  St  Lonls,  138  U.  S.  47.  84  L.  858,  11  S.  Ot.  267.  Lock  T.  Tnmptk* 
Co.,  100  Tenn.  173,  47  8.  W.  185,  and  Fidelity  Ins.,  Tnist,  etc.  Oo. 
V.  Shenandoah,  etc,  R.  B.,  SS  W.  Ta.  788,  11  8.  B.  68.  See  M  Am. 
St  Rep.  408,  410,  exhanstire  notes. 

DIstlngulabed  In  Farmers'  Loan,  etc,  Oo.  t,  Qrape  Creek,  etc^ 
Co.,  SO  Fed.  482,  16  L.  R.  A.  604,  and  n.,  rule  not  applied  to  mlntng 
company  over  objection  of  tew  bondholders;  The  Alllanca,  6S  Fed. 
246.  dlaallowlns  priority  over  mortgagee  for  running  expense  to 
Tesael,  not  maritime  liens;  Fidelity  Ins.,  etc..  Oo.  r.  Roanoke  Inn 
Oo..  68  Fed.  624,  not  applied  to  prtrate  corporation  without  conaoit, 
unless  necessary  to  preserre  property  or  fraoclrise;  Hanna  t.  State 
Trust  Co.,  TO  Fed.  6,  86  U.  S.  App.  61,  80  L.  R.  A.  204,  role  not 
applicable  to  private  corporation;  Savings,  etc,  Co.  r.  Bear  Valley 
Irr.  Co.,  08  Fed.  841,  mle  not  applied  for  labor  on  <Hlglnal  conatrnc- 
tlon  of  Irrigation  vrorks;  Rabt  v.  Attrlll,  106  h.  T.  486,  60  Am.  Rep. 
462,  18  N.  EL  286,  certificates  for  wages  of  workmen  threatening  to 
destroy  hotel,  no  priority;  McConnacK  v.  Salem,  etc,  Ry.,  84  Or.  548. 
66  Pac.  619,  sale  of  heater  to  electric  company,  thongh  alr^uHj* 
saved  cost  no  preference;  Salt  Lake  Ltth.  Co.  v.  Ibex,  etc.,  Co..  IS 
Qtah,  449.  49  Pac.  S33,  law  giving  preference  to  wages,  does  not 
affect  existing  llenholders. 

Bailroadfl. —  The  court  approves.  In  absence  of  objection  at  Uie 
time,  by  first  mortgage  bondholders,  the  action  of  trial  court  on 
foreclosure  of  railroad.  In  maldng  purchase  of  rolling  stock  by  re- 
ceiver pre-existing  operating  expense,  and  a  prior  lien  on  Income, 
alao  In  allowing  In  payment  ot  rent  of  leased  road,  an  amount  eqoal 
to  actual  value  of  road  to  receiver,  p.  aui. 

Approved  in  Farmers'  Loan,  etc.  Oo.  v.  Chicago,  etc.,  Ey.,  42 
Fed.  10,  holding  lesflw  of  cars  entitled  to  return,  may  only  record 
on  quantum  meruit;  Woodruff  v.  Brie  Ry.,  93  N.  T.  623,  In  suit  tmr 
rent  right  of  receiver  to  make  order  not  questioned. 

Distinguished  in  Central  Trust  Co.  v.  Wabash,  etc,  Ry.,  84  Fed. 
268,  lei-sor  of  roads  not  withdrawing  same  from  receivership,  no 
priority;  Central  Trust  Co.  v.  Wabash,  etc.  By.,  46  Fed.  SS,  dls^loiw- 
Ing  priority  on  corpus,  tor  rentals  for  leased  lines;  Park  v.  Ne^r 
Tork.  etc..  B.  Co..  S7  Fed.  803,  receiver  under  lease  not  bound  by 
terms,  and  more  tban  net  Income  paid  over,  nothing  further  given 
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fut  dT  eoTpos;  Centnl  Trust  Co.  t.  Cbarlotte,  etc^  B.  Co.,  66  F«d. 
VO.  Tn,  where  recelrer  refuses  to  tAke  poesesslon  of  leased  road. 

IkUnwds.—  Bona  flde  auditors  of  railroad  rocelvar  for  opermUng 
Mts  acciK^ed  DTlorlt7  over  exlithig  mortgages,  need  not  await 
KttlaiMBt  of  receiTer's  aeconnt  for  parment,  p.  S14. 

Uacdlaneoiis. —  ComptMi  t.  Jesnp,  68  Fed.  808;  U  U.  &  App. 
1U,  wJthont  application. 

IW  tr.  B.  8IS-S19.  2T  L.  UB,  KIRK  ▼.  LTND. 

Vir. — Ut>el.  under  act  of  August  8,  ISSl,  for  conflscatliig  prop- 
tttf  lucd  for  tneurrectlon,  la  directed  agalust  tbe  pnqMrty.  used 
with  constat  of  ownw  tor  Bebdllon.  and  pnrabaser  takes  fee,  pp. 
no.  S19. 

Approved  In  Pasteur  v.  Lewis,  etc.,  89  La.  Ann.  12, 18,  1  So.  SIS. 
U<lliif  tU  Intareated  bound  by  the  decree;  Oaket  t.  United  State*, 
m  D.  8.  7ST,  790,  19  a.  Ct  867.  86S,  arguendo 

IW  U.  &  820-322.  27  L.  108,  SEYMOUR  v.  WESTERN  R.  B. 

FutlM. —  In  action  on  coreDant,  all  coTeoantees  must  Join, 
tbaiish  0DI7  ooe  seals,  and  tbougb  all  are  not  named,  provided  tbe7 
ut  lanclentlT  described,  p.  S21. 

PsTtlea.— Wbere  covenant  vras  with  "S.,  and  his  aasoetates" 
Oder  name  of  8.  ft  Co.,  and  la  so  tigued,  all  partners  at  time  of 
slfnlng  may  aoe,  p.  821. 

Not  dted. 

M  0.  e.  S22-St«,  27  L.  162.  TTLBR  T.  GAHPBBLL. 

Oenrts.— Wbere  case  Involved  only  question  of  fact,  not  naefnl 

as  precedent,  bdd,  no  eitMided  opinion  would  be  delivered,  p.  822. 

FoUowed  In  Levis  v.  Kengla.  169  U.  8.  287,  tt  L.  TO^  IS  &  CL 


IM  D.  S.  S27-SS7,  27  L.  Ul,  UNITBD  STATES  t.  ERIB  BAILWAT. 

latamal  tvnniia. —  Five  per  cent  of  payments  made  by  ■  radl- 
Hsd  Gompanr  to  foreign  bondholders,  Is  payable  by  such  railroad  to 
UalKd  Sutes,  under  act  of  1864,  with  6  per  cent,  per  annum  from 
Use  das,  penalty  not  claimed  la  not  conslda^d.  p.  880. 

atsd  and  appUed  in  Memphis,  etc,  R.  R.  v.  Unttad  States,  108 
C.  S.2S4.27L.7l3.2S.Gt484,  railroad  lu  Confederate  lines,  dls- 
tnbnttDg  dividends,  liable  for  Income  tax,  but  not  where  earalnga 
awBsd  to  restoration  of  road:  United  SUtee  v.  Lonlavllle.  etc.,  R. 
Os..  ZS  Pad.  832.  tax  applies  to  Interest  paid,  not  merely  payable; 
^AmlM.  V.  raOsy.  148  Ind.  157.  47  N.  B.  828.  37  L.  R.  A.  446.  fnnda 
af  bsoefii  aasodatlons,  collected  In  otbar  States,  In  hands  af  nceivar. 
fcbis  for  tax  In  county  deposited. 


,y  Google 


toe  U.  &  838-349  Notes  on  U.  S.  Beports.  SH 

lOe  D.  8.  388-342,  27  L.  112,  BEDFORD  v.  BDRTON. 

Hiubuid  And  wife. —  Upon  bill  to  foreclose  ^Ealtut  m&rrled  ir» 
man  for  mpald  pnrcbiue  tnooej  due  npoa  deed  of  lands  to  ber,  & 
Uen  for  such  p&riDeDt  belnc  reserved  In  tbe  deed,  beld,  tb&t  Ucn 
was  enforceable,  but  no  personal  Uabllit7  on  the  contract,  and  tbat 
wife  could  not  bave  transaction  cancelled  and  recover  back  amount 
paid  and  value  of  Improvements,  lees  a  reasonable  rent,  pp.  339.  S42. 

Approved  In  Williams  v.  Pslne,  169  U.  S.  75.  42  L.  687,  18  a  Ot 
287,  neltber  married  woman  nor  belrs  can  repudiate  tzusacUoa 
after  receiving  benefit;  Kyle  v.  B^enger,  79  AJa,  521.  lien  reserved 
In  convejance  Is  not  vendor's  lien,  bnt  enforceable  In  equt^; 
Walher  t.  Jessnp,  43  Ark.  166,  married  woman  not  liable  on  pur- 
cbase  bond,  tbougb  lands  ma;  be. 

Courts. —  Ruling  of  taigbest  Btate  court,  witere  land  lies  as  t« 
rights  of  woman,  Is  of  stringent  authority  In  Federal  court,  p.  841. 

106  B.  S.  342-349.  27  L.  100.  AMBS  v.  QUIMBY. 

maL—  Michigan  rule  of  court,  requiring  affidavit  to  pnt  party  tm 
proof  of  execution  of  written  Instrument  applies  only  to  genuine- 
ness of  seal  or  handwriting,  and  does  not  prevent  proof  of  slgnlnc 
on  Sunday  Instead  of  Monday,  or  that  copy  varied  from  mglnal, 
n>.  845-347. 

Appeal  and  error. —  All  questions  as  to  surprise,  reopening  case, 
or  order  of  proof,  are  discretionary  in  lower  court,  not  reviewable 
on  appeal,  p.  346. 

Approved  in  Cape  Fear  Towing,  etc..  Oo.  v.  PearaaU,  90  Fed.  4ST, 
61  U.  8.  App.  527,  opening  of  default  In  admiralty  not  reviewable. 

Bvldencs  of  anality  of  goods  furnished  to  others,  is  admissible  In 
action  for  goods  aold  and  delivered,  if  shown  same  as  those  sent 
defendants,  p.  348. 

Distinguished  in  Albany,  etc..  Oo.  v.  Lundberg.  121  V.  8.  457,  30 
L.  98B.  7  S.  Ct  982,  evidence  of  phosphorus  in  iron  made  in  pteylooa 
years,  Inadmlsdble  to  show  compliance  with  warranty. 

Appeal  and  error. —  Inatructtons  ^ven  or  refused,  worUi^  do 
Injury,  will  not  be  conBldered  oo  appeal,  p.  348. 

TriaL — FlalntllT,  In  actlcMi  for  goods  sold  and  delivered,  cannot 
recover  for  more  goods  than  his  bill  of  particulars  shows,  but  Is  not 
bound  by  error  In  rate  of  price,  p.  349. 

Appeal  and  error. —  Where  former  Judgment  was  revised,  and 
new  trial  ordered,  It  cannot  be  urged  on  second  ^ipeal  tbat  Judg- 
ment should  bave  been  entered  for  plalntllts  In  error  on  first,  p.  SW. 

Approved  in  Panama  R.  R.  v.  Napier  Shipping  Co.,  166  D.  S.  284. 
41  U  1005.  17  S.  Ct.  574,  sec-ond  offpeal  In  Circuit  Court  of  Appeals, 
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llnIM  to  quMtJoB  «f  dimages,  certiorari  brings  np  wbole  cm«  to 
tutnait  Conrt;  UetcsU  t.  WKtertown,  68  Fed,  881,  84  U.  8.  App. 
KIT.  eoOectlDg  caaes,  erroci  In  carrylitg  not  masdates  ra  tint  afipeBl 
■•r  bt  miewed. 


Ua  D.  8.  S(H>-«8a.  S7  L.  22Z,  BT.  OLAIB  T.  OOZ. 

JndfnwDta. —  Federal  conrti  only  regard  State  peraonal  Indf- 
nrato  u  rand,  where  rendered  npon  personal  cltatloa  of  party,  or 
of  thoM  empowered  to  receive  proceM  (or  bim,  or  npon  bis  Tolnn- 
taiT  appearance,  whetber  party  it  corporation  or  natural  peiaon, 
P.S9& 

Oltid  wltb  approral  bi  Fana  t.  Bowler,  107  U.  &  Hfi,  27  L.  4M, 
1  B.  Ct.  lis,  boldlng  State  judgment  on  btrnds,  inoperative  against 
lun-realdcot,  vltboat  notice  of  suit;  WUaon  t.  Sellgman,  144  0.  8. 
Ifi,  36  L.  339.  12  8.  Ct  542.  holding  uon-reaident  stockbolder  not  Ua^ 
bit  after  notice  aerved  In  another  State;  Vermllyea  t.  Brown,  es 
fed.  150,  refusing  to  dismiss  suit  after  removal  from  State  court 
wUcli  bad  acqirired  Jnrlsdlctlon;  Austin  v.  Hamilton  Co.,  76  Fed. 
Ul,  48  D.  B.  App.  200,  and  Hnrpby  v.  Wa'lace.  3  Tex.  App.  Civ.  fil2. 
both  holding  judgment  rendered  after  voluntary  appearance  of  uon- 
Rildeat  d^endaot.  valid;  Exchange  Nat.  Bank  v.  Clement,  lOft  Ala. 
no.  IS  So.  817.  Eastman  v.  Dearborn.  63  N.  H.  806,  and  Nat  Bank 
V.  Peabody  &  Co..  &5  Vt  407.  43  Am.  Rep.  636,  all  holding  Jndg- 
■ent  agaltiHt  non-resident  not  aerved.  void  beyond  prtqierty  at- 
tached; LoniavUle,  etc..  H.  B.  v.  Nash,  118  Ala.  4S4,  4S7,  23  So.  SST, 
Ol  41  L.  a.  A.  332.  383.  holding  court  cannot  garnlab  debt  doe 
■oa^esldeat  wlttaoot  peraonal  eervlce  on  creditor;  Pickett  v.  Fergn- 
i«.  45  Ark.  1S2,  96  Am.  Rep.  551,  holding  ludgment  against  part- 
aetAlp  Told  as  to  non-realdent  partner  not  served;  Green  v.  Life 
Amb.,  IOC  Iowa.  632,  76  N.  W.  636.  holding  service  on  agent  of 
temsD  eorporaUoB,  valid  nadw  statute:  Fairfax,  etc.,  MbL  &  Ufg. 
0*.  V.  Chambers.  76  Hd.  616.  28  Ati.  1027,  holding  lodgment  agninirt 
HMgi  eoiporatloo  Tolontarlly  appearing,  valid;  TDllugbast  t. 
BestoQ  Co.,  89  a.  0.  496,  18  S.  E.  124.  22  L.  R.  A.  68.  holding  Judg- 
ment against  foreign  corporaU<«i  served  In  another  State,  void; 
lAmMt  etc  T.  Stern,  eto.,  2  Tex.  App.  Civ.  72,  bolding  judgment 
agalnat  noa-realdeot  without  personal  service,  void;  Dorr  v.  Rohr, 
a  Ta.  M6.  3  Am.  St  Rep.  110,  bolding  garnishment  after  published 
seUcc  daring  war.  void;  Bwler  v.  Horlburt  81  Wla.  28.  29  Am.  St 
■iVL  851.  30  N.  W.  7S4.  holding  service  b;  pubUcntton  hisufllcleat 
tfOat*  Doo-tealdent;  dlsaentlng  opinion  Id  Swan  Land,  etc.,  Oa  v. 
rraak.  I4S  D.  S.  614,  87  L.  681.  13  S.  CL  605,  majority  refusing 
t  relief  against  shareholders  on  nntlqnldated  claim  agslnst 
aasser  v.  Haines,  62  N.  J.  L.  28,  28.  18  Ati.  1102, 
■aJiM  11 J  enforcing  foreign  Judgment  foondsd  on  recognlaaaca; 
a/gMsdo  Eb  The  City  of  New  Bedford,  20  WtO.  80,  Weatlngbonae 
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Alr-Brake  Co.  t.  Great  Norttaein  Rf.,  88  Fed.  261.  59  TT.  8.  App.  568. 
Rtid  Rowan  t.  Sbapard,  etc.,  Co..  2  T«x.  App.  Glr.  236.  Be*  M  Am. 
D»c.  7S9,  note. 

DIstlnpnIstaed  In  Pnrdr  t.  Wallace,  etc.,  Co.,  81  Fed.  616,  tefnslns 
to  dlsmlBs  suit  removed  from  State  court,  whicb  had  acquired 
Jurisdiction  of  rea,  without  personal  serrlcs;  State  t.  Bddr,  10 
Mont  318,  26  Pac.  1084,  holding  attachment  and  ezecatlon  on  pub- 
lished anmmons,  ralld;  People  t.  Honse,  4  Dtah,  384.  10  Pac.  844. 
hvldlog  service  of  writ  on  suitable  person  at  delendanfs  abode. 
nUld  under  statute. 

Corporation  can  only  act  through  agents,  and  process  against  It 
mast  be  served  on  them,  pp.  3S3,  S66. 

Approved  In  Onde  v.  Dakota,  etc.,  Ins.  Oo.,  T  S.  Dak.  661,  58  Am. 
Bt  Rep.  86S,  66  N.  W.  2B.  enforcing  foreign  Indgment  against  cor- 
poration, after  service  on  agent 

Corporation  of  one  State  cannot  do  business  In  another  State 
without  lattec'B  cooBent,  which  may  be  accompanied  wlUi  reason- 
able conditions,  p.  356. 

Cited  with  approval  In  Pembina  MIn.  Oo.  r.  Pennsylvtuila,  Udtt 
0.  S.  186.  31  L.  652,  8  S.  Ot  780.  enforcing  parment  of  license  hy 
Corelgn  corpomtlon:  Shaw  r.  Qaincr  Uln.  Co..  143  D.  S.  460,  36  L. 
772,  12  S.  OL  S37,  holding  corporation  cannot  be  compelled  to 
answer  In  Federal  court  ontside  State  of  Its  creation,  at  salt  of  dtl- 
ten  of  different  State;  Gra;  v.  Quicksilver  MIn.  Co.,  10  Sawy.  263, 
21  Fed.  289,  holding  service  on  agent  of  foreign  corporation  sufB- 
clent  In  Federal  suit;  Burger  v.  Grand  Rapids,  etc.,  H.  Co.,  22  Fed. 
663.  holding  coiporatlon  incorporated  by  two  States,  not  suable  in 
Federal  court  in  one  by  resident;  Boston  Blec.  Co.  v.  Blectrlc  Q»m, 
fitc.,  Co.,  23  Fed.  S39.  holding  Maine  corporation  not  suable  In 
Hassachuaetts  Federal  court  in  absence  of  statute  providing  for 
service  on  agents:  Brooks  v.  Dun,  61  Fed.  146,  holding  statute  pro- 
viding for  substituted  service  of  process,  valid  as  to  foreign  eorpo- 
raUons;  SnUlvan  v.  Sullivan  Timber  Co.,  103  Ala.  374,  16  So.  M2, 
26  L.  R.  A.  644.  Ware  v.  Hamilton,  etc.,  Shoe  Co.,  92  Ala.  148.  9 
So.  136,  both  holding  statute  regulating  business  of  foreign  cor- 
porations, ralld;  Railway  v.  Fire  Assn.,  60  Ark.  S83,  30  S.  W.  862, 
28  L.  R.  A.  86.  and  American  Casualty  Oo.  v.  Lea.  66  Ark.  643,  20 
8.  W.  417,  both  holding  statute  requiring  fordgn  corporaUona  to 
designate  agent  for  service  of  process,  valid;  Union  Guaranty,  etc., 
Oo.  V.  Craddock,  59  Ark.  603.  28  8.  W.  427,  holding  statutory  mode 
of  substituted  service  on  foreign  corporations,  ezdnsive;  Dagga  t. 
Insurance  Co..  136  Mo.  308.  68  km.  St.  Rep.  646.  38  S.  W.  88.  38 
L.  R.  A  231.  holding  statute  regulating  actions  against  insurance 
companies,  valid;  Commonweoltti  v.  New  York,  etc.,  R.  Co..  129 
Pa.  St.  476,  15  Am.  St.  Rep.  72T.  IS  Atl.  413,  holding  statute  reen- 
latlug  collection  of  tax  from  foreign  corporations,  valid;  Foster  -w. 
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BctdMT  Lam.  Oa..  B  8.  Dak.  04,  49  Am.  Bt  It^;i.  862,  S8  N.  W.  11, 
B  L  B.  A.  408,  ud  n..  sad  life  Ina.  Oo.  ▼.  Spr&tley,  SO  Tenn.  338, 
«  8.  W.  146,  44  L.  EL  A.  444.  both  holOlug  statnte  provtdlng  for 
MTTfM  01  KfentB  of  forelKn  corporatloDs,  valid;  Gude  v.  Dakota, 
*tt^  iBa  Co..  7  8.  Dak.  6^  58  Am.  St  Bep.  864,  «5  N.  W.  28,  eo- 
fbrdof  forelKii  Jndfrmest  against  corpomtlon  after  serrlce  on  agent 
nadv  rtatnte;  dlncnOng  optnions  In  Philadelphia  Fire  Abbd.  v.  New 
iHt.  UB  U.  B.  128.  30  L.  848.  7  8.  Ct  IIS,  majorltr  enforcing  pay- 
MOt  of  license  by  foreign  Instmnce  company;  Oonn  t.  White 
Sewing  iStcb.  Co.,  67  Ark.  47,  SO  8.  W.  696,  18  li.  B.  A.  211.  ma- 
Jarttf  holding  atatnte  regulating  foreign  corporatlonB,  not  appU- 
^tUt  to  traveling  aaleeman  of  such.  See  note  In  flO  Am.  Dec.  S8T, 
EU.  ESS. 

Dbttngnlsbed  In  Barron  t.  Brnnelde,  121  IT.  S.  200.  SO  L.  920.  T 
■■  OL  9S&  holding  atatnte  prohibiting  foreign  coTponttloas  to  remove 
ntti  to  Fednal  conrts.  void;  Caldwell  v.  Armoor.  1  Pennewtn.  549, 
tt  Ad.  618;  balding  atatntorr  mode  of  nibetltated  aecrlce  of  pnc- 
tm  «  Bgents  c^  non-realdMita,  void. 

Ootponttona. —  State  st&tute  providing  for  service  of  writ  of  at- 
tachment on  agent  of  foreign  corporation  doing  bnslneea  within 
State,  la  rea«onable  and  valid,  p.  357. 

Preeaaa.—  When  aervlce  la  made  within  State  on  agent  of  foreign 
carpoiaUoD,  tt  1*  eauntlal.  to  Bnpport  personal  Judgment  Qmt  cor- 
pctatlon  waa  engaged  In  bnalneas  In  the  State,  which  mnat  appear 
h  record,  p.  859. 

Ottad  and  pri&clpte  applied  In  In  re  Hoborst.  150  V.  S.  ees,  87  I^ 
1213,  14  8.  Ot  22S,  holding  service  on  flnanclal  agent  of  foreign 
coipwatloii  raffldent;  Ocldey  v.  Morning  News,  156  V.  S.  522.  S9 
I^  618,  IS  8.  Ot  081.  Good  Hope  Oo.  v.  Railway  Barb.,  etc.,  Co.,  28 
BhMt  45,  22  Fed.  637,  8t  Lonla  Wire-Mill  Co.  v.  ConsoUdated 
mre  Co.,  32  Fed.  804,  tTnlted  Statea  Graphite  Co.  v.  PaciOc.  etc.. 
Ool.  <8  Fed.  444.  and  Aldrtdi  v.  Anchor  Coal  Co.,  24  Or.  35.  11  An:. 
8L  Rep.  8R,  82  Pac  7ST,  aH  holding  service  on  officer  of  foreign 
«apotatlOB  oanally  within  State,  void;  Barrow  Steam!<b!p  Co.  v. 
Kaae.  170  U.  &  111.  42  li.  968,  18  S.  Ct  530,  holding  Federal  court 
k*«  Jvrladlctlan  ttf  action  by  non-resident  against  foreign  corpora- 
Hon  rw  eanae  arising  In  foreign  couotry;  Mutual  Life  Ins.  Co.  v. 
Bpratley.  172  U.  8.  615.  616.  19  8.  Ct  313,  holding  service  on  agent 
Makaeat.  althongb  removed,  bat  still  doing  busIneBs  In  State;  Bnr- 
■V  *.  Ormod  Baplds.  etc.,  B.  Co..  22  Fed.  561.  holding  company  In- 
Mrporatad  ta  two  States,  not  suable  In  Federal  court  In  one  by 
mtdHit;  Hmiter  r.  International  By.,  etc.,  Co..  26  Fed.  800.  holding 
vrvlcc  OD  agent  of  foreign  corporaUoo.  witbout  other  office,  snffl- 
rint;  United  States  r.  American  Bell  Tel.  Co.,  20  Fed.  36.  holding 
vrrlee  on  licensee  ot  foreign  corporation  Insofflclent;  Hat-Sweat 
Ml^  Oai  V.  Davla  Macb.  Co..  31  Fed.  296,  holding  aervlce  on  man- 
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affng  agent  of  tonlgo  corporation,  snfflclMit;  Maxwell  t.  Atdtlaon, 
etc.,  K.  Co.,  34  Fed.  288,  holding  service  on  pasaenger  agent  of  (or- 
elgn  railroad,  losufflcient;  Neptune  Steam  Nav.  Oo.  r.  SoIUTan,  etc., 
Co.,  37  Fed.  150,  holding  service  on  limited  agent  ot  foreign  corpora- 
tion InHaffldent  In  admlmlty;  Zambrlno  r.  Galveston,  etc.  By-  88 
Fed.  4M.  holding  Texaa  railroad  ma;  be  saed  In  either  district  In 
Texas,  where  Its  line  extends;  Bentllf  v.  London,  etc..  Finance  Oorfi., 
44  Fed.  60S,  holding  service  on  director  of  foreign  corporation  not 
doing  btiBlneas  within  State,  InsnfBdent;  Van  Dresser  t.  Oregoo, 
Ry..  etc,  Co.,  48  Fed.  20S,  holding  Federal  corporation  suable  whom- 
ever It  does  boslnese  and  has  agent;  Hozeltlne  v.  Mississippi,  etc.. 
Fire  Ins.  Co.,  55  F«d.  745,  holding  substituted  service  Invalid  wbwe 
foreign  corporation  only  did  business  through  mall;  Mooney  v.  Ba- 
Cord,  etc.,  Mfg.  Co.,  72  Fed.  38.  41,  34  U.  S.  App.  581,  holding  service 
on  agent  of  foreign  Insurance  company.  sulBclent  under  statute; 
Christie  v.  Davis  Coal,  etc.,  Co.,  92  Fed.  4,  holding  service  on  ag^it 
of  foreign  railroad  sutflclent;  Central  R.  R..  etc.,  Co.  v.  Can,  76  Ala 
383,  62  Am.  Rep.  343,  holding  party  cannot  sue  railroad  In  Alabama 
for  Injury  received  In  Georgia,  its  home  State;  Sullivan  v.  SuUIvbd 
Timber  Co.,  103  AU.  375,  15  So.  042.  26  L.  R.  A.  544,  holding  for- 
eign corporation  not  liable  in  suit  tn  county  where  It  doee  no  butu- 
nesB,  under  statute;  American  Casualty  Oo.  v.  Lea.  56  Ark.  542.  20 
S.  W.  417,  holding  substituted  service  on  foreign  corporation,  valid 
under  statute;  O.  M.  Williams  Co.  v.  Ualrs.  —  Conn.  — ,  44  Atl.  730. 
holding  garnishment  of  partner  of  non-resident  firm  not  d<ring  busl- 
aesa  within  State,  void;  Memphis,  etc..  Packet  Co.  v.  Pikey,  142 
Ind.  314,  40  N.  E.  5S0,  holding  service  on  wharf-master,  valid  against 
steamboat  company;  Wall  v.  Chicago,  etc..  By.,  69  Iowa,  501.  29  N. 
W.  428,  holding  foreign  corporation  resident  within  meaning  of 
statute  of  limitations;  Insurance  Co.  v.  Nat.  Bank,  68  Ean.  88,  62 
Am.  St.  Bep.  602,  48  Pac  693,  holding  service  on  chief  agent  of 
tcK-^n  Insurance  company,  snfflclent;  O^man  Ins.  Co.  v.  Hall,  1 
Kan.  App.  48,  41  Pac.  70,  holding  service  on  State  snperiDt«ndent 
of  Insurance  valid  against  foreign  company,  nnder  statute;  Croolc 
V.  GIrard  Iron  Co.,  87  Md.  141.  67  Am.  St.  Rep.  327,  38  Atl.  Oi. 
dismissing  suit  against  foreign  corporation  making  single  purchase 
within  State;  Wllscm  v.  Martln-Wllson  Fire,  etc..  Co..  149  Maes.  27. 
20  N.  B.  318,  maintaining  creditor's  bill  against  foreign  corporation: 
Farretl  t.  Oregon  Gold  Ga,  31  Or.  467.  469,  49  Pac  877.  878,  holding 
service  on  president  of  foreign  corporation  sufficient.  See  66  Am. 
Dec.  122.  note. 

Distinguished  In  FlUgerald  Const.  Go.  v.  Fitzgerald,  137  D.  B. 
106,  34  L.  612,  11  B.  Ct  39.  holding  defective  peraonal  serrtee  un- 
availing where  conrt  has  Jurisdiction  In  rem;  Oottschalk  v.  Distill- 
ing, etc.  Feeding  Oo.,  60  Fed.  083.  holding  service  oa  selling  agent 
of  foreign  corporation,  InsnOclent;  Pullman  Palace,  etc.,  Co.  v. 
HarrisiHi,  —  Ala.  —.  26  So.  698,  Kahl  t.  Memphis,  etc.,  R.  R..  96  Ala. 
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lU.  10  So.  OBS,  botb  dlsmlulng  action  for  tort  of  (oralfB  corpo- 
nOoo.  oHnmltted  In  anoUicr  State,  onder  atatnte^ 

OHporatlana. —  Wben  It  appears  In  record  that  foreign  corpwa- 
Qta  ttansaiited  bufllnera  vltblD  State,  officer's  cerdflcate  of  due 
Mtrln  OD  agent  la  prima  facie  sufficient  to  support  personal  Jndg- 
Mot:  bnt  corporaduD  may  sbow  agent's  lack  of  autliorltr,  p-  359. 

Approved  to  United  States  v.  American  Bell  TeL  Co.,  20  Fed.  8fi, 
boUUig  service  on  anauthorlaed  agent  of  foreign  connoration,  In- 
■UBdeDt:  Gude  t.  Dakota,  etc..  lus.  Co.,  7  B.  Dak.  047.  68  Am.  St 
R«Ii.  862,  St  N.  W.  27,  enforcing  foreign  Judgment  against  corporm- 
tloD  whieb  abowa  due  SMrlce  of  process. 

Jsdgnant.— Becord  of  default  of  personal  Judgment  against 
iMtifn  corporation,  after  service  on  agent,  wblcb  does  not  sbow 
tfuuBctloD  of  business  witbin  State,  Is  inadmissible  In  anotber 
■etioa.  p.  300. 

Approved  In  Hennlag  t.  Planters'  Ins.  Co.,  2S  Fed.  441,  444,  and 
Hiieltiae  t.  Hlsslsslppl.  etc..  Fire  Ins.  Co.,  K  Fed.  74%  74Bb  both 
ipplrtog  rule  In  action  on  foreign  JudgmeM. 

K*  0.  8.  36&-370.  27  L.  201,  VAN  WYCK  v.  KNEVAL8. 

Ballroada.—  Grant  to  Eansas  In  1806,  for  use  of  railroad,  patent 
Mbt  Issued  wben  Une  Is  definitely  fixed.  Is  in  prKsentl,  taking  effect 
ipoD  location  of  road,  as  of  date  of  act;  hmce,  settler  thereon  after 
iMattai  can  acquire  do  pre-emption  rlgbts,  p.  SOS. 

Approved  In  St.  Paul  R.  R.  v.  Winona  B.  E.,  112  U.  S.  728,  28  L. 
■14.  5  S.  OL  338,  and  Northern  Pac.  R.  Co.  t.  St.  Paul,  etc.,  Ry.. 
II  F«d.  G51,  botb  holding,  conflicting  grants  to  railroads,  priority  of 
fTiat  determines  UUe;  SL  Paul,  etc.,  Ry.  v.  Phelps,  1S7  D.  S.  Ml. 
34  L.  Ttl.  11  S.  Ct.  172.  railroad  authorlxed  Id  territory,  land  grant 
tikm  «frect  by  relation  after  statehood;  Cntted  States  t.  Dalles, 
ftc..  B.  Co..  14  Sawy.  393.  41  Fed.  400,  United  States  t.  Wlllamet 
TlUey.  etc.  B.  Co..  U  Sawy.  488,  42  Fed.  S57,  United  SUtes  v.  WU  a- 
Mt  Valley,  etc.,  R.  Co.,  44  Fed.  240,  and  United  States  t.  Wlllamet 
TsDqt.  tK^  R.  Co.,  DD  Fed.  717,  all  heading  Oregon  grant  of  1866  la 
ta  pnMcnti:  Franccenr  v.  N'ewbouse.  14  Saw;.  SM,  40  Fed.  020, 
spidtod  to  aid  to  Oentral  Pacific,  only  defeated  by  Judicial  forfeiture; 
•sotben  Pac.  B.  Co.  t.  Orton,  32  Fed.  470,  no  settlers  after  act  took 
say  rtgbb  wblcb  were  preserved;  WIneman  v.  OastreU,  58  Fed. 
NL  TQ2.  706.  2  D.  S.  App.  449.  applied  to  Mississippi  swamp  land 
mats  lo  grantee  of  SUte;  McNee  v.  Donahue,  76  Cal.  008,  18  Pac 
4W.  set  of  1M6.  quieting  land  titles.  Is  a  grant  In  prKsenti  of  sur- 
T*7«]  lands:  Sontbeni  Pac.  Ry.  v.  Ssqulbel,  4  N.  Mex.  340.  ft  N. 
Hn.  US,  ao  Pac.  112,  applied  to  grant  to  Texas  and  Padflc:  Board 
<  V.  Goppett  S2  Ohio  St  584.  40  N.  B.  705.  cemlon  of 
1  lands  to  Oblo  In  1S71  was  In  pnesentl;  Wisconsin  Cent. 
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R.  Co.  ▼.  PrlM  Oo..  64  WlB.  591,  692,  20  N.  W.  98,  reftiBal  to  patent 
tndemnltr  luida,  equitable  risbt  attadieB  uid  li  liable  for  taxee. 

BaUroada.—  A  laod  gnat  to  State  to  aid  railroad  !■  aoae  the 
lees  a  present  grant  to  the  raflraad  becaose  aubaequeatlr  patent  la 
to  Issue  to  railroad  after  Its  location;  tills  Is  merely  to  dlreat  State 
of  Its  trust  cbaiacter,  and  State  cannot  meaawblle  dtapose  oC  soA 
lands,  p.  MB. 

Approved  In  Wlneman  r.  Oastrell,  68  Fad.  700,  TOS,  3  U.  8.  App. 
449,  swamp-land  grant  to  MiaelSBippl. 

Dlstlogolshed  In  Blonx  Oltj,  etc.,  B.  R.  v.  United  States,  ItSS  U. 
a.  864,  40  L.  182.  16  8.  Ct  2S,  wbmK  patents  were  lasned  to  Btate. 

BaUroada.—  Provision  of  grant  to  State  to  aid  railroad,  tliat  pa^ 
ent  U  to  Issue  wben  ronte  Is  "  deflnltelT  flzed,"  means  when  map 
Is  filed  with  department  of  Interior,  after  whldi  It  cannot  be 
changed;  no  one  can  acquire  title  after  snch  location,  though  land 
department  del^  In  withdrawing  land  from  entrr,  and  thovgti  bo 
notice  ti  glvai,  pp.  S66,  36S. 

Awn>T«d  In  Mlsaoarl.  etc.  Bjr.  v.  Cook,  16B  U,  8.  496,  4M,  41  L. 
341,  943;  M  8L  Ot  109B,  1006,  Walden  v.  Enevals,  114  n.  8.  S78,  VTB. 
STfl,  29  L.  lOT,  168,  6  &  OL  SaS,  899,  900,  same  qaestlon  aa  dted 
case;  Kansas  Pac  Br-  ▼.  Dnnmerer,  IIS  V.  8.  ess.  28  K  1124,  B  S. 
Ot  S68,  bomeatead  claim  before  filing  map  does  not  revo^  to  rail- 
road vbere  claimant  falls  to  proceed  according  to  law;  SIooz  01^, 
etc^  lABd  Go.  V.  QrllTey.  14S  D.  S.  38,  86  L.  65,  12  8.  GL  863,  afflnn< 
Ing  8.  C  72  Iowa.  S07,  84  N.  W.  806,  mere  survey  not  deflnlfee 
loeatton:  Sonthnn  Paa  B.  B.  v.  Doll.  10  Sawy.  S12,  618,  622,  23 
Fed.  498,  494,  600,  grant  of  ISTl  to  Sonthem  Pacific  Is  one  In  pn»- 
sentl,  attaching  to  spedflc  lands  on  filing  of  plat;  United  States  t. 
UcLangblln,  12  Bawy.  191,  30  Fed.  156,  map  of  Central  Padflc,  flied 
1870,  la  the  definite  location,  that  of  1864  the  general  ronte;  United 
Statea  t.  Nmthem  Pac  B.  Co.,  14  Sawy.  408,  41  Fed.  847,  no  aab- 
■eqnent  select  of  secretary  could  affect  rights;  M'Keoln  t.  North- 
ern Pac  B.  Co.,  46  Fed.  466.  route  once  fixed,  change  In  right  of 
way  most  be  compensated;  Sonthem  Pac.  B.  Oo.  t.  Stanley,  49 
Fed.  364,  DO  rights  attach  between  filing  map  and  date  of  wlth- 
drawal;  Wlneman  v.  Oastrell.  64  Fed.  820,  2  D.  S.  App.  681,  dMiy- 
Ing  rehearing:  Smith  v.  N<Kiliem  Pac.  R.  Co.,  68  Fed.  616,  19  V.  8. 
App.  181,  prescribed  grant  only  extends  stated  distance  beyond  llii« 
as  fixed,  not  aa  bnllt;  Sonthem  Pac.  R.  Oo.  v.  United  States.  69  Fed. 
66,  29  O.  S.  App.  669,  ronte  fixed  by  map,  although  no  anrvey  inad« 
or  line  surveyed  Is  wrongly  located  on  map;  M'Nee  v.  Donaha«, 
76  OaL  604,  606,  18  Pac.  440.  442.  ^ect  of  act  In  pnesentl  not  mX- 
fected  because  notice  must  be  given;  McLaugblln  v.  MenotU,  88 
Oal.  361,  26  Pac.  881,  no  right  b>  pre-emptlon«-  after  wltbdrawml, 
though  void  application  before:  Railroad  v.  Hanonm.  19  Colo.  lOs. 
84  Pac.  830,  right  Of  way  does  not  attach  on  Incorporation,  bat  on 
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flhf  map  «r  eonatrucdoi);  BnmluuB  v.  Starkej,  41  Eaa.  OB,  SI 
PM  an,  homcatMder  iu>t  "■■►'"t  tattrj  tm  withdrawal  of  lands 
IM  w  iffhto;  Hlamirt.  ete^  Bj.  t.  OmA,  47  Kan.  222,  27  Pac.  flSft 
asHt  aflact  dalmantfa  ilctita  by  changing  ronte  wh^i  Oxed;  Janea 
*.  WlUfcMuu,  I  Kan.  App.  SflB.  48  Pac  7S7,  mnroad  not  entitled 
ti  Ind  aataad  «■  bafon  fillni  mq>;  Weeka  r.  Brldsman.  41  Minn. 
■^  41  H.  W.  8%  claim  befora  definite  locatloD  Is  valid,  tbongh 
■m  dtaUlawed;  Godvin  t.  Darla,  74  Hln.  744,  21  So.  764,  tlUs 
la  Intanial  ImproTemoit  lands,  by  act  of  1841.  reatad  on  sdectlon; 
Hambllii  T.  Western  Land  Co.,  147  D.  S.  680,  S7  L.  271.  U  a.  Ot 
SB,  ar^iienda. 

Dtotlnpilshed  In  Cedar  Rapids,  etc.,  B.  B.  r.  Herrlns,  110  U.  B. 
n,  28  L.  61.  8  a  Ot  492.  Nev  Orleans,  etc..  By.  r.  Parker,  143  U. 
B.  07,  36  I..  70,  12  a  OL  809.  Sontheni  Pac.  B.  B.  t.  Wood.  124 
(U.  490.  B7  Pac.  8B4.  and  BL  PaaL  etc..  R.  Co.  t.  Ward.  47  BOnn. 
41.  40  N.  W.  403,  all  Holding  title  to  Indemnity  lands  not  passtaif 
an  sdectlon:  St  Paul,  etc..  By.  t.  Sage,  71  Fed.  BO,  86  U.  B.  Are. 
340,  railroad  acquiescing  In  rejection  of  map  and  after  twenty 
years  clalmlnK  under  It;  Western  Land  Oo.  v.  HambUn,  79  b>wa. 
MB.  44  N.  W.  809,  rule  bas  no  application  where  attempted  location 
Is  BB  nnanthorlzed  one;  Savannah,  etc.,  Ry.  t.  Davis,  SB  Fla.  920, 
7  8&  S9.  railroad  not  complying  wlUi  condltlous  Is  subordinate  tn 
hsmwhiadir  wlQiont  patent 

PobUa  lands  TTlnlmnnt  of  land  granted  railroad  cannot  object 
that  latter  haa  not  compiled  with  conditions.  If  govenunent  does 
■ot  p.  808. 

ated  and  principle  applied  In  St  Louis,  etc.,  Ky.  y.  HcOaa.  lU 
U.  8.  474,  29  L.  448,  S  B.  Ct  125,  to  work  reversion,  leglBlature  must 
anamblgoonsly  manifest  such  Intent;  Bybee  v.  Oregon,  etc..  B.  B., 
U9D.  &«7B,UL.a07,  llS.Ct643,and  Steele  v.  Walker.  IIB  Ala. 
480.  07  AnL  8L  Bep.  68,  21  Bo.  944.  both  holding  breach  of  ceodttlon 
does  aot.  Ipso  facto,  work  forfeiture;  Atlantic,  etc,  B.  B.  v.  Mfngna, 
UB  C.  8L  484.  41  L.  778,  17  &  Ot  868.  United  States  may  renter 
OB  breach  of  condition  without  express  provision;  New  Tork  In- 
dlaBS  V.  Unlt«J  States,  170  V.  S.  2S.  42  L.  936,  18  8.  Ct  B37.  land  not 
tofiHad  by  simple  execnUve  action;  Farmers'  Loan,  etc  Oo.  v. 
GUaao,  etc  By..  88  Fed.  149  (overruled,  see  Angle  v.  Chicago,  etc 
Ij.  Ul  V.  S.  27,  86),  forfeiture  declared  by  leglslatnre;  Sonthem 
Psc  R.  Oo.  V.  United  States,  69  Fed.  B7,  20  D.  a  App.  639.  frand 
<■  fovcnment  In  location  of  line  can  only  be  taken  advantage  of 
ky  tt:  Ina  Ut  B.  Go  v.  Unnpbls,  96  Fed.  127.  city  ordinance  de- 
ckitaf  ferfeltttre  Is  a  law  within  prtAIbltlon  against  Impairing 
atwcta;  Mower  r.  Kemp.  42  La.  Ann.  lOlS,  8  So.  832.  State,  made 
crastsa,  may  declare  lands  forfeited  for  non-comp'4anee;  Oodwln  t. 
Davia,  74  Hlaa.  746.  21  So.  766,  Irregularities  In  selectton  of  land  by 
Mat*  (annat  be  raised  by  one  not  claiming  under  State  or  United 
•tsisa:  Bovthan  Pac  Ry.  v.  Csqulbel.  4  N.  Mez.  848,  fi  N.  Uax.  141. 
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20  Pac  lis,  Oonsieas  maj  declare  forfeited,  tbonEh  only  rlfbt  re- 
■erred  la  to  spetd  coinpIetI<»i;  In  re  BrooUrn,  ete^  B.  R.,  126  N.  J. 
440,  26  N.  B.  476,  collecting  cases,  that  company  baa  ibde  dtfanlt 
IB  no  answer  In  antt  to  acquire  land;  De  Lancer  t.  Plepgraa, 
1S8  N.  T.  40,  88  N.  B.  825,  leglsIatlTe  forfeiture  cannot  be  qnes- 
tloned  hy  stransen  to  title;  Wisconsin  Oent  B.  Oo.  t.  Price  Oo^ 
04  Wis.  S8T,  20  N.  W.  08,  Vpjfijiat  rule. 

Ballroads.— DOTiatlon  from  line  as  located  and  tiled  does  not 
avail  adverse  claimant  of  land  granted  in  aid  of  a  railroad,  vlien 
within  tract  granted  on  line  as  mapped  and  located,  p.  869. 

PnbUe  ItuLda. —  Oruit  of  land  and  rl^t  of  war  through  teirltoiT 
bj  OoDgreas  Is  anfflcient  authorltj  for  railroad,  without  complring 
with  territorial  regnlattons  for  foreign  corporations,  p.  869. 

Approved  in  St  Pan],  etc,  B,j.  v.  Phelps,  187  U.  a  B88,  84  L.  770; 
11  a.  OL  ITl,  OongresB  mar  anthorlze  territorial  corporatlaB  to 
eooatract  railroad,  valid  alter  statehood. 

Territories.— Aftv  tta  admlsslcm  a  State  cannot  dlveat  title  to 
lands  granted  by  Oongress  to  a  railroad  while  yet  a  territory  of  the 
Cnlted  States,  p.  870. 

Qnlfltliig  title. —  Every  Instrument  pnrportlng  to  oonv^r  Innd 
from  original  source,  however  Invalid,  create^  doad,  tf  requiring 
extrinsic  evidence  to  ahow  Invalidity,  and  fumlsbee  ground  for 
equitable  r^ef,  p.  870. 

Approved  In  Southern  Pac.  B.  B.  v.  WI^s,  14  Sawy.  S77,  43  Ped. 
B89,  void  patent  to  pre-emptor  enjoined;  Smythe  v.  Henry,  41  Fed. 
no,  71B,  deed  by  Indian,  Invalid  by  statute,  la  cloud  on  title;  South- 
ern Pac.  B.  Oo.  V.  Stanley.  48  Fed.  266,  patent  Issued  by  State  for 
Uen  landa  Is  a  cloud;  Soothem  Pac.  B.  Oo.  v.  Orceck,  68  Fed.  SIT, 
refusing  relltf  for  laches;  McNee  v.  Donatane,  76  Oal  DDT,  18  Pac 
442,  void  patent  creates  cloud;  Stoddard  v.  Prescott,  68  Hlch.  MS, 
n  N.  W.  BIO,  certificate  of  tax  purchase  Is  ckmd  where  defect  Is 
not  on  face  of  deed;  Butman  v.  Jameo,  34  HInn.  DSl.  27  N.  W.  6S, 
execution  sale  and  certificate  thereof  Is  a  cloud. 

DlBtingnlshed  In  Frost  v.  SptUey.  121  U.  S.  SS6,  SO  L.  1012,  T  & 
Ot  1131,  no  bill  to  qnelt  titie  by  bolder  <tf  equitable  Utie;  Northern 
Pac.  B.  Co.  V.  Cannon,  46  Fed.  280,  no  equitable  relief  to  ^aintift 
not  In  possession;  Southern  Pac.  R.  Oo.  v.  Ooodrich,  67  Fed.  88% 
bill  to  quiet  titie,  plaintiff  or  nether  must  be  In  possession, 

A|)peal  and  error. —  No  objection  being  taken  to  form  ot  decree  aa 
eatsred.  Judgment  was  affirmed  without  modifying  It,  p.  870. 

Miscellaneous.—  St  Paul,  etc..  By.  V.  St  Paul,  etc.  By.,  67  Fed. 
378,  stated  as  being  not  In  point;  Bast  Alabama  By.  ' 
etc  lUver  R.  R.,  78  Ala.  2SS.  cited  Incidentally. 
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i»  u.  8.  sn-sra.  ar  li.  232.  BX  pabth  ouhtis. 

Oanatltiitloiud  Iftv. —  Act  prorlilliic  that  certain  «npto)'eM  recHr* 
tif  «r  flTtnt  political  assemment  to  otben,  are  gaUtr  of  a  mltdfr 
DMiMr,  la  conflned  to  dealings  between  emplojeea,  and  la  ccmitt 
latloiial,  p.  872. 

Oonatltntional  law. —  Acta  to  promote  efflclaicjr  and  tntegrRr  of 
pQbHc  offldalB,  snch  as  act  of  1876,  profalbltint:  donatlona  of  political 
■MUtasce,  an  within  the  power  of  ConirreeB,  p.  87S. 

Approred  In  BnUer  t.  White.  S3  Fed.  681.  5S2.  and  People  ▼. 
Loffler.  17S  IIL  Oil,  SI  N.  B.  703,  both  holding  dfll  aeirlce  ad 
CMUtltotlattaL 

Dlidngnlshed  In  Lonthan  t.  Oommonwealth.  78  Va.  201,  204,  S2 
Im.  Bep.  029.  631.  Btatnte  forbidding  Jndgea  and  Khool  offlcen 
f»  (lecUoaew  Is  InTalld. 

Oanatitatlimal  law. —  U  It  Is  conBdtntlonal  to  prohibit  an  act,  the 
Had  «r  degre«  of  punishment  Is  in  discretion  of  Oongress,  If  not 
and  or  nnoatial,  p.  S74. 

Habsaa  oorpna. —  Jurisdiction  od  habeas  corpus  ta  limited  to 
power  of  CQort  to  commit  the  prlsonv,  and  judgment  of  lower  court 
h  not  rertewabla,  p.  STC. 

ApproTed  lo  Bx  parte  Oarll,  106  U.  S.  S21.  S7  L.  288. 1  &  Ot  S8B, 
li  parte  Dbich.  43  Fed.  663,  collecting  cases.  In  re  King,  61  Fed. 
DO.  In  re  Bowtr.  77  Fed.  166,  40  U.  B.  App.  S16,  coltectlng  caaea, 
aad  Sx  parte  Crouch.  112  D.  S.  180,  28  L.  691.  6  8.  Gt.  97.  cannot 
ha  naed  to  correct  or  prerent  possible  future  errors;  Bi  parte  Wll- 
MB.  114  V.  S.  431,  29  L.  90.  5  S.  at  937,  allowed  where  seoteoce 
•ueeds  Jurladlctlon:  Bx  parte  Terry.  128  V.  8.  SOB,  82  U  400,  8  S. 
Dl  19,  also  8.  O.,  18  Sawy.  463,  refusing  habeas  corpus  to  one  Im- 
irtsoMd  for  contempt;  In  re  Frederich.  149  D.  8.  7S.  S7  L.  666.  IS 
L  Ol  79S,  aentwica  abonld  be  clearlj  rold  for  want  of  Jurisdiction; 
■i  pane  BnaUrk.  72  Fed.  22.  2S  U.  a  App.  613.  excess  of  Jurladlc- 
Baa  allows  writ  as  well  as  want  thereof;  Bx  parte  BoUlns,  80  Ta, 
ni,  dlsebargtag  for  detention  under  unconatltadcmal  statnte;  dla> 
MOng  opinion  In  In  re  Neagle,  18S  U.  S.  77.  34  L.  76.  10  S.  OL  978, 
Majority  bringing  one  Imprisoned  for  acting  In  pursuance  of  law  of 
TTatted  Stataa  Into  court  on  habeas  corpus.    See  28  Am    st.  Rep. 


imV.B.  879-890.  2T  L.  167,  OHBEIB  T.  KIRBT  OARFBNTBB  CO. 

>fpaal  aad  mnm. —  In  ttaia  caae  Supreme  Court  took  Jarltdlctloo 
SB  «nr  to  Orealt  Oovrt  Judgment  on  question  of  fact,  tbe  partlea 
lattag  Had  a  atlpiilatloD  ODdlog  the  facta  and  waiving  absence  of 
«acM  nrdlet  ar  profier  waiver  of  Jury,  p.  888. 

^aaUoa.—  F%ct  that  anunnt  for  which  land  was  sold  for  unpaid 
IUm  iBctndad  ttra  cents  for  United  8tates  rerenue  stamp  for  pni^ 
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i^huer'a  ceiUflcfttc^  held  not  to  lOTalldate  wle  or  mwent  luiuiliic  tt 
WlKOiuIn  Btatate  of  llmttatlotu  tMZrloc  recoTvy  bj  •wner  aftfr 
thTM  jtmxa,  p.  SS4. 

ApproTed  Id  Bttrdon  t.  Luid,  etc.,  Imp.  Co.,  IST  U.  B.  88S,  88  I^ 
721,  IB  8.  Gt  662,  three  Teara  after  record,  purges  tax  deed  of  de- 
feds:  BrooMD  T.  St  Orolz,  etc,  Oo.,  44  Minn.  802,  46  N.  W.  STl, 
epoetins  cases,  Wlsconstn  tax  deed  CMidoslTe  after  lapse  of  time. 
laad  belss  nnocmpled. 

DMliiKulalMd  In  Gates  t.  Eelser.  67  Arti.  8SS,  22  a  W.  108,  bolder 
of  Told  tax  trae,  not  In  possession,  does  not  acqaira  title  br  llrnl* 
tattoa. 

Oouxta. —  State  decision  followed  hi  Federal  coort  ea  oeoitnctloo 
ef  tax  deeds,  being  rale  of  propertr.  P-  88S. 

Taxation. —  Statntorj  form  for  tax  deed  most  be  sniMtaatlafly 
followed,  or  It  Is  ISTSlld,  p.  SSS. 

fudpnent  In  replevin  against  nnder-sberilf  IndlTldnallj,  be  aot 
baTlug  poesessloB  of  propertj.  Is  not  binding  on  sberlff,  aot  made 
a  part;,  wbo  baa  possession  of  tbe  propertr,  p.  889. 

Approved  In  Grand  Lodge,  etc.  t.  Orabam.  M  Iowa,  012,  OB  N. 
W.  841,  31  !<■  R.  A.  140,  adjudication  on  prlM  salt  Is  not  binding  en 
ttkoaa  net  parties. 

ncTsr  and  cotiTarslon.—  Owner  snlng  for  goods,  mi3\  sberUT  In 
possession  for  expensee  may  join  In  suit  for  ctmrerslon,  and  daa- 
■gea  of  eacb  added  In  Judgment  for  plalndlfB,  p.  SSS. 

Approved  In  First  Nat.  Bank  v.  EnoO,  7  Kan.  Appu  WS,  Bl  Fac 
flSl.  mortgagw  and  mortgagee  maj  Join  In  replerln. 

106  U.  B.  Sn-«IC,  X7  I..  21S,  LANSDALB  T.  HIUTH. 

Xqm^  refnsea  rciltf  to  those  ddaring  nnreasonable  tbne,  vWb- 
oct  Betting  ont  explanation  In  bill,  and  qoestlon  may  to  ralsBi  on 
^emurior  Utereto^  p^  ItiUL 

Cited  and  applied  In  WoUensak  t.  Betber,  lU  IT.  &  102,  38  L.  8B2. 
S  S.  OL  1140,  snslalntng  demorrer  to  bill  tor  Infringement;  no  ex- 
planatloa  of  delay;  PhllUppI  t.  PhllltppI,  116  D.  &  127,  29  Lt.  840. 
8  B.  OL  1164,  refusing  relief  on  repudiated  express  tmst  for  la^es; 
Bmner  t.  Flnley,  167  Pa.  BL  407,  41  Ati  841,  lacbee  may  ^ply  to 
pnrcbase  by  tmstee;  Wood  v.  Fox,  8  Utab,  401,  82  Pac  S2.  bridlUK 
statute  of  limitation  mna  against  repudiated  tmet;  Speldel  t.  Hen- 
rid,  ISO  D.  S.  887,  SO  L.  720,  7  8.  Ot  612,  appUed  to  driay  ftor  fifty 
years  to  claim  Interest  In  fund;  Bryan  t.  Ealee,  184  U.  S.  18B,  SS  X.. 
8SS,  10  S.  Ct  487,  holding  no  lacbes  herein;  Macfeall  t.  CaaOear. 
1S7  D.  8.  see.  84  L.  779,  11  S.  Ct  161.  witness  dead,  transactlotw 
obscured  no  relief  after  nineteen  years;  Dnderwood  t.  Dugaa,  1S8 
n.  8.  S88.  85  L.  199.  11  8.  Gt  619.  bill  dismissed  after  twMity  yeax^ 
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Mv  wRb  moOe*  by  aaeeBtor,  and  twenty-llTe  jt»i^  pooseaalon  hf 
tood-CUth  porduaH;  Hmuaond  t.  Hopfcliw,  143  U.  B.  260,  264,  86 
L.  l«t  IH^  IS  8.  Ot  427,  4%  twcutj  Tears'  dtiaj,  open  sale  by 
tnslBs  nst  asC  sslds;  Wan  t.  Oalv«st<w  Oltr  Oo„  146  U.  8.  116,  38 
L.  nft  IS  8.  Ot  8&  collectliis  cases,  thlrtr-flTs  je&n'  delay,  blB 
•■t  riMwlnc  dUgsBCS  In  dlscoTerlnc  traod.  dlsmlsBed;  Hardt  t. 
I  D.  8.  em,  88  L.  S52,  14  S.  Ot  674,  deUjr  In  setUng 
t  sbsoU  allow  hvw  knowledge  was  obtained  and 
wkr  Mt  bofon;  AbrsJuun  v.  Ordway.  ICS  n.  8.  420,  SO  L.  1038,  U 
B.  OL  BBS,  Astay  of  manj'  yean  after  becoming  feme  sole  to  set 
SiMa  Iraat  deed  U  lactiM:  WHIard  y.  Wood,  164  D.  &  524.  41  I..  540, 
n  S.  Ot  in,  Ondlt  Go^  T.  Artunsas  Cent  B.  Oo.,  B  McOrary,  Zi, 
II  rad.  OB.  and  Kally  t.  Onui  Bay,  etc^,  B.  Co.,  80  Wis.  SSS,  50 
IL  W.  m,  all  bedding  equity,  ol  Its  own  modon,  refuses  relief  for 
ladsa;  Bdlaos  Bec-Ugbt  Go.  r.  Bkinitable  Ufa,  etc.,  Soc,  56  Fed. 
in,  dBDb  lacbes  may  be  raised  by  plea,  holding  daven  years'  del^ 
fean  pateatM:  B«U  t.  Hudson.  78  OaL  2SB,  2  Am.  8t  B^.  794,  U 
Fae.  IIB,  lacbaa  nUsed  by  demnnW  that  dooa  not  atste  tact* 
naelsnt  to  ooastttuU  cause  of  actlw;  Kerfoot  t.  BOUnga,  160  BL 
■■t  tt  N.  B.  80fl^  blU  faiUag  to  sbow  azcoso  tor  delay  may  be  d»- 
■nmd  to  generally  or  ^MdaUy;  Belt  t.  Borwle,  «6  Ud.  88B,  4  AO. 
Wt,  sOdsts  of  limits  ttona  may  be  raised  bj  demnirsri  Whltn^  t. 
hx,  US  D.  8.  648,  41  L.  1149.  IT  8.  Ot  m.  delay  till  adTonarr 
iKagabte  ot  traosacttng  business  bars  bill,  though  Umltatloas  have 
■at  nm:  PennaylTaala  Hntnal  Life  Ins.  Go.'  v.  Austin,  168  0.  a, 
W7,  tt  Ik  631,  18  B.  Ot  228,  not  merely  lapse  of  time,  but  cbanga 
tm  eondltlaBS  Is  basis  ot  Utibes;  Kittle  *.  Hall.  24  Blatcbf.  188,  28 
WwL  Sll,  oader  drcomatance,  seren  yean'  delay  In  action  toe  In- 
ftlamaeut  not  barred;  Brick  t.  BUtsn  Idand  By„  2B  9M.  554. 
Mi  («r  btfrlngefDent  within  six  months  Is  no  lacdies;  Foster  r.  Hai» 
flrtd,  Btc.  VL  Co.,  86  Fed.  689,  foreclosnra  not  set  aside  for  fraud, 
■•  naaoa  being  shown  for  tsn  yeara*  dday;  OomeD  ▼.  aram,  4t 
VM.  lot;  thirteia  years'  delay  In  redeeming  unexplained,  bill  dla- 
a^mtti  Kanney  ▼.  Contner,  48  Fed.  710,  fifteen  years  and  deatt 
tt  »HaiiM^a.  deed  iLot  sat  aalde;  Tan  Tieet  v.  Bledga,  46  Fed.  TiS, 
■tfl  la  reform  aftv  nine  years  disallowed,  delay  not  explained; 
ItaMa  ▼.  Bardoa,  4T  Fed.  786,  twenty  years'  dday,  purdiase  of  land 
br  aflaraey  not  set  aside;  8t  Paul,  etc..  By.  t.  Bage.  4S  Fed.  S24, 
4  v.  8.  App.  IMt  ladMO  bars,  where  Ignorance  of  frand  Is  due  to 
fcairiiTill  Bstfeot;  Naddo  ▼.  Bardon.  61  FM.  49S.  4  U.  8.  App.  642, 
iMa^doa  of  non-rosldenca  and  porartr  Is  no  axeuss;  Oanik  y.  Pace, 
m  VM.  TU.  S  U.  8.  App.  581.  disallowing  dalm  to  land  greatly 
iBpavTad  and  Talne  tnereased;  Hlnehmsn  t.  Kdley,  B4  Fad.  66. 
T  IT.  B.  App.  481.  delay  of  nineteen  yean  to  dalm  trust  six  ysam 
■flv  death  of  alleged  tmstee,  ban  claim;  HoOaday  t.  Land,  etc. 
■■PL  Os^  ST  Fad.  792,  18  U.  S.  App,  SOS,  twenty-four  yean  ban 
«an^  OB  partMs*l9  asOlemsBt  books  balog  doatnqred  and  gmr- 
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ties  dead:  PrlncCB  Metallic  Paint  Co.  t.  Filace  Mfg.  Co.,  6?  Fed. 
M4,  17  U.  S.  App.  14B,  trademark  used  with  acqiilosconce  for  el^t 
jean,  sott  la  barred;  Halsey  t.  Ob^iej,  68  Fed.  TflS,  84  V.  8.  App. 
SO,  principal  for  ten  years,  while  free  fnxD  acenf ■  control,  failed 
to  set  aalde  agent's  traasactlon.  ezecnton  are  barred;  Dogan  t. 
O'Donnell,  68  Fed.  092,  Impedlmeate  In  way  of  euiler  anlt  Blio>Dld 
be  set  out;  M'Monagle  t.  M'Qllnn,  fiS  Fed.  32,  holding  reaaona  fcr 
delay  not  enffldent  to  ezcnae  lachea;  Hnbbard  v.  Manhattan  Tmst 
Oo.,  87  Fed.  60,  S7  U.  8.  App.  745,  distinct  STennenta  aa  to  dlscoT«7 
of  fraud,  otberwlae  demnrrer;  Hemmick  t.  Standard  Oil  Co.,  Bl  Fed. 
834,  tea  jean'  delay  In  eettinf  aside  partnerehtp  acconnt  not  ex- 
cnsed  by  non-residence;  Mneller  t.  Mn^er,  BS  Fed.  109,  precarlottfl 
bnalnesa  tnmed  Into  tlirtTltts  one,  delay  bars  suit;  Old  Times  Dis- 
tillery Co.  T.  Casey,  —  Ky.  — ,  47  B.  W.  611.  42  L.  R.  A.  468,  slmnl- 
taneoQS  nse  ot  brands  for  ten  years,  one  prior  In  right  barred;  Tear- 
ley  T.  Cockey,  68  Ud.  17S,  11  Aa  588,  settlements  of  estate  acqnl. 
eeced  In  for  many  years  by  next  of  kin,  descendants  barred;  Per- 
kins y.  Lane,  62  Ta.  64,  lapse  of  time,  death,  deetmctloo  of  record, 
salt  barred;  Terry  v.  Fontaine,  S3  Ta.  456,  denying  creditor's  bin 
to  set  aside  conTeyance  after  ten  yean  without  explanaUcm;  Rogers 
T.  Tan  Nortwlck.  87  Wis.  429,  fi8  N.  W.  762,  three  years  precludes 
transfer  of  stock  greatly  Increaaed  in  value;  Melmt)  t.  Pabst  Brew.* 
Ing  Co.,  B3  Wis.  174.  57  Am.  St  Rep.  912,  66  N.  W.  524,  delay  to 
Investigate  till  large  sams  Invested,  partlea  dead,  auit  barred.  8e« 
23  Am.  St  Rep.  149.  note. 

Dlstlngnlsbed  In  Dlerks  v.  Martlo.  16  Neb.  122,  Ifi  N.  W.  S99.  not 
applicable  to  tmstee  acknowledging  right  of  beneflclartes.  Disap- 
proved tn  Dnke  v.  WUd,  65  Tt  617.  27  Aa  429,  laches  not  avail- 
able by  demurrer. 

Sqnlty.— Delay  «(  fortr-flve  yeara  bara  redempttiHi  of  toifaited 
lease  from  landlord  for  ntw-payment  of  rent,  p.  89^ 

lOe  U.  a  896-899;  27  L.  60.  KINO  v.  OOBNBLI.. 


Statoto. —  Bepeala  by  Impltcatloa  are  not  favored,  but  wbere.  In 
acts  not  vrhoUy  repognant.  the  latter  covera  the  whole  subject  ot 
tha  earlier,  and  embraces  new  provision!  plainly  appearing  to  ba 
sabstitutea  for  tbe  Orst,  It  repeals,  p.  S96. 

Cited  and  principle  applied  In  Bed  Bock  r.  Henry,  106  U.  S.  601. 
27  L.  258,  1  a  Ct  4S8,  statute  not  repealed  by  later  slIlrmatlTa  stat- 
ute onlesa  conflict  Is  lrrec<Hicllable  or  as  above;  Pans  v.  Bowtsr, 
107  Cr.  8.  688,  27  L.  428.  2  S.  Gt  712.  act  of  1S69  of  DUnots  remoTsd 
limitation  In  act  of  1861;  United  States  v.  Anffmordt  122  U.  a  200. 
30  L.  1185.  7  a  OL  1186,  |  2864,  B.  S.,  for  (orfelture  of  value  oC 
merchandise,  is  repealed  by  I  12,  diap.  891,  18  Stat  IBS: 
FlBk  V.  Henarie,  142  U.  B.  468,  35  L.  1083,  12  6.  Gt  210,  act  ot  1B87 
repealed  iubd.  A  ct  i  039,  B.  S.;  Frost  v.  Wenle,  167  U.  a  0^ 
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t»  L.  S19.  IB  S.  Ot  B37,  ftiqtIylDK  botb  act  of  1880  and  Osage  treaty; 
The  Faqnete  t.  Habana,  176  D.  8.  886,  act  (rf  1891,  Supreme  Court 
Wa  ]orMlct1on  of  appeals  In  prise  cases,  disregarding  amount; 
Dalted  States  t.  Anffmordt,  IB  Fed.  8B7,  motetr  act  of  1874  soper- 
MdM  H  28B9  and  2864.  R.  S.;  Angnat  t.  Callowar,  85  Fed.  8SB,  law 
cosflnlng  aselgnments  to  certain  cases,  repeals  prior  genwal  right; 
ki»lB  T.  United  States.  S7  Fed.  478,  2  L.  R.  A.  233.  act  of  1886, 
(wnpensatlon  for  court  officers,  repealed  by  act  of  1887;  United 
Sates  V.  Crawford,  47  Fed.  B69.  applied  to  law  as  to  attomers' 
raotiactt  wltl)  Indians;  La  Ilq>T]bIlqne  Francalse  v.  Schnltz.  B7  Fed. 
(a  tieatr  with  Prance  of  1888  repeals  tbat  of  1869;  Mack  t.  Jastro, 
UB  OaL  U8,  S8  Pae.  S78,  coanty  gOTcmment  act  of  13S7  repeals  that 
•r  1808:  Sberfff  r.  Gall.  48  La.  Ann.  961,  10  So.  6,  license  act  of  1880 
snperBedes  act  ot  1886;  Opinion  of  the  Jostlces,  60  N.  H.  669,  S3 
Att  1097,  effecting  cases,  laws  of  1844.  providing  railroads  mlgbt 
be  taken,  repesls  other  statatory  proTlsloDs;  In  re  New  York  In- 
MtBtlon.  121  N.  T.  241,  24  N.  B.  380,  New  York  consolidation  act 
repealed  prior  acta;  State  t.  Cnrrie,  3  N.  Dak.  318,  56  N.  W.  801, 
and  CoUlDS  t.  State.  8  S.  Dak.  24.  SI  N.  W.  778,  botb  holding  up- 
pra^laQon  of  less  than  creating  statnte,  for  salary,  la  all  tbat  maj' 
be  racovered;  Bosby  v.  Hlley.  6  S.  Dak.  405,  61  N.  W.  16S,  section 
nn  of  compiled  laws,  as  to  stockbolders  Uablllty,  repealed  by  sec- 
doB  Mtt:  State  v.  Tomabawk,  etc.,  Gonncll,  90  Wis.  86.  71  K.  W.  n, 
hoidlnc  darter  proTUen  ae  to  bond  iMnes  not  repugnant  to  gen- 
miaw. 

Semaral  ef  tmnam. —  Under  act  of  ISTS.  alien  defendants,  witk 
s^Miable  eoatroTerBy.  may  not  remoT^  p.  808. 

Apprarad  Id  Woodmm  ▼.  Olay,  88  Fed.  889,  and  Herchantlf  Cot- 
ton etc  Co.  r.  Nortb  American  Ins.  Co.,  161  U.  8.  886,  88  L.  304. 
U  B.  Ot  STS,  both  htrfdlng  alien  cannot  remore  for  separable  cob- 
UmtiBj,  onder  act  of  1887;  Heyer  t,  Herren,  41  Fed.  06,  no  salt 
by  dtlsMii  acalnst  alien  temporarily  In  dtstrtct;  Insorance  Co.  r. 
Oelawan  Mat  tna  Co.,  BO  Fed.  2S7.  query,  as  to  wbetber  aliens 
nsy  remore.  nnder  act  of  1887;  Creegb  t.  Equitable  Life  Assnr. 
Bac,  80  FM.  2,  alien  witb  separable  controversy  may  not  remiyre, 
thoQgb  be  has  made  dedaratlon  of  Intention;  Tracy  v.  Horel,  88 
Fad.  SOB,  and  Onarantee  Co.  t.  National  Bank,  95  Ta.  483,  28  8.  B. 
no.  both  boldinc  alien  may  not  remore  tor  separable  controversy; 
OeotoeD  ▼.  Land  Co.,  72  Hiss.  584,  18  Bo.  468.  arguendo. 

lanovaJ  at  pao— ■ — Second  subdivision  of  t  689,  B.  S.,  perml^ 
ikg  aim  wttb  aeparable  cootrovvtay  to  remore  a  cause,  was  re- 
pMled  by  act  of  1875.  p.  808. 

Qted  wttb  approval  In  Holland  t.  Chambers.  110  U.  8.  OOi  28  L. 
^  t  B.  OL  427,  cause  not  removable  after  trial,  and  new  tital  or- 
'a«d  aad  term  ended;  United  States  t.  Huffmaster.  18  Sawy.  282. 
■  ftd.  ax  CHrnilt  Courts  witboot  Jurisdiction  wberata  United 
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St&tH  li  pUltitUt  BBton  BBMimt  czcMds  mO;  Mtfm  j.  liOvMiwI 
SteUD,  ate;,  Oo^  21  Fad.  SSB,  Mdt  amij  naacmCbIm  wbwa  MpumMa 
coDlruvenj;  WImIvi  v.  Kvw  Ymfe,  vto,  B.  Oo..  M  Fad,  H4,  1  D- 
B.  A.  69,  and  n..  dsfenduit  m*j  rmxrra  for  local  prajsdka,  Wintfc 
all  an  not  of  dUrerent  State;  Bldred  v.  Becker,  OH  Wla.  M,  U  N.  W. 
644.  petition  for  removal  after  term  at  wfaldt  It  could  lint  ba  tried 
la  too  Ute;  Jones  t.  Foster,  61  Wla.  27.  2S.  SO,  20  N.  W.  786,  T8S, 
787,  remoTal  mnst  be  made  before  any  trial  In  State  csnrt.  Otted, 
arpiuido.  Is  Ncnlliflm  PacUlc^  etc,  Oo.  r.  Loweabers,  9  BAwy.  861, 
18  Fed.  8^ 

Dlatln«alalied  In  Ajkv  t.  Watson,  lis  U.  B.  687.  28  L.  lOM.  S  EL 
Ot.  642,  party  remorlns  la  esttqiped  to  object  It  was  not  made  la 
time;  Bates  v.  Ballroad,  80  Ohio  Bt  166.  both  hoMbg  third  elanae 
of  aection  638  not  rqtealed  b;  act  of  1S7C;  Baltimore,  etc,  B.  R. 
T.  Bates.  IIB  U.  8.  487,  SO  L.  487.  7  B.  OL  286,  and  United  StatM  v. 
SbB.ir,  88  Fed.  484,  limitation  of  amonnt  necessaty  to  giro  Olfcalt 
Oonrt  JurlsdlctlMt,  In  act  at  1887,  doea  not  tpstj  when  DbIM 
Btatea  la  plaintiff. 

106  U.  a.  899-408,  27  L.  24B.  HBUINOWAT  T.  STAmTBLL. 

KuBldpal  corporations. —  Where  recnlar  State  a 
membera  of  board  of  leree  commlsaloneia,  vice  * 
ault  may  be  contlnDed.  notwithstanding  dianse,  p.  lOt. 

Oonrta. —  Jurisdiction  acquired  at  commenconent  of  aott  la  mmtt 
loat  by  change  of  domicile,  and  anlt  may  be  continued  acatnat  r«^ 
raoantatlTes  of  deceased,  Irreepective  of  domicile  p.  402. 

Appeal  and  error. —  ii>peaJ  by  parties  describing  thwnselrea  t»- 
dlTldnalty,  officially  and  as  ex  offldo  Hm  leree  board.  Is  sppeal  «C 
the  boatd,  p.  402. 

Knnielpal  corporations. —  Where  leres  board  waa  glTMi  aothoc^ 
Itj  to  make  contract  at  a  certain  maxlmnm  price.  It  cannot  bo  i>l>- 
Jected  to  In  absence  of  Cnnd,  though  done  by  sob-CMitractora  «t 
leirw  flgnre,  p.  408. 

Xocord  and  satisfaction. —  Becelpt  In  full  bars  recoTCiy,  tboada 
aobaequent  agreement  for  arbitration  la  made,  bat  difaatad  tay 
^alntiff,  pp.  407,  408. 

Not  dtod. 


106  n.  B.  408-418,  2T  L.  169.  HODOHS  T.  HASTOM. 

needing.—  In  Federal  court  sitting  In  Wlaconiln,  goseral  laMM 
poti  In  laane  every  material  allegndon,  p.  410. 

TiIaL —  Where  verdict  Is  confined  to  part  of  issn^  no  Inlfmnai 
can  be  rendered  upon  It,  p.  411. 
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ApproTad  In  Snn  Mntnsl  Iiu.  Co.  r.  Ocean  Ins.  Co.,  107  U.  B.  SOI, 
n  L,  S4S,  1  8.  Ct  602.  eventlal  OuA  not  fonud  br  court,  but  ttated 
u  eandnaloa  cf  taw,  not  f blowing,  It  la  rovoned;  8alt(»utal1  t. 
Btrtwen,  150  V.  a  420,  37  L.  1129,  14  S.  Ct  170,  findings  Insnfflcint 
la  mlt  to  recover  duties.  Judgment  maj  not  be  directed:  Ward  ▼. 
Ooduu,  ISO  U.  B.  608,  37  L.  1198.  14  8.  Ct  234,  Jndgment  In  cject- 
aoil  on  special  verdict  set  aside,  where  adverse  posBesaion  Is  aot 
roosd  actoBl  and  ezclnalve;  ITBlwee  t.  Hetrcvlltan  Lnm.  Ca,  69 
Fnl.  SIS.  87  D.  8.  App.  266,  Incomplete  special  findings,  inconsistent 
wltb  geacsml  rerdlct,  ahonld  be  Ignored;  Perea  t.  Colorado  Nat. 
Btnk,  6  N.  Max.  B,  15,  27  Pac  825,  826,  Jndge  may  not  supplement 
iBconpfete  findings  of  Jury. 

Trial— AppMJ  and  error. —  Tbougli  Jury  may  be  waived  In  writ- 
lag.  It  eannot  be  taken  awaf  by  court,  and  everr  presumption  on 
qipeal  Is  against  walrer;  hence,  where  Judgment  in  Circuit  Court 
vss  based  on  special  verdict  and  "  facts  conceded  or  not  disputed 
it  the  trial,"  but  no  waiver  of  Jnry  appean  on  record,  It  wlB  not 
be  pTMomed.  and  Jndgment  mnst  be  reversed,  pp.  411,  412. 

CHcd  witb  anroval  In  Uadlson  Co.  v.  Warren,  106  V.  8.  628,  ST 
L  Sll,  3  B.  Ot  86,  Jurr  not  waived  In  writing,  error  at  trial  not 
rsriewable:  Baylis  v.  TraveUers'  loa.  Co..  113  U.  S.  821.  28  L.  S91j 
S  BL  CL  WJ,  judgment  on  an  opinion  of  court  as  to  effect  of  evl- 
dcaee  la  error;  Thomas  v.  American,  etc.,  Mtge.  Co.,  47  Fed.  6B9, 
13  L.  B.  A.  680,  and  n.,  holding  note  falling  due  on  default  of  Inters 
f«t  Is  DM  an  imeondltlonal  contratrt,  waiving  Jnry,  In  Georgia;  Bow- 
■a  V.  Wheatsn.  S  Ean.  App.  SS4,  44  Pac.  TBI,  Jut  may  be  61- 
netti,  Intt  tf,  on  periling,  two  dissent,  -Jndgment  may  not  be  co- 


( 


DtsOngnlsbed  In  Idaho,  etc..  Land  Oo.  v.  Bradbury.  1S2  V.  B.  616. 

a  L.  4S7. 10  8.  Ct  179.  conrt  may  disregard  verdict  In  equity  tnlt 

/Bry. —  Conrt  may  not  without  waiver  of  Jury,  submit  some  of 

s  to  jury  and  ItseU  decide  the  remainder,  p.  412. 

-  Trials  of  laenes  of  fact  at  law  mnst  be  by  Jury  In  Olr- 

ndt  Oonrt   unleas  waived,   and  on  appeal,   arery  presumption   !• 

agalnat  aoA  waiver,  p.  41X 


VmV.B.  418-422,  2T  L.  166.  WALEBB'B  nXBCirTOBS  v.  imiTBD 
STATES. 

War.. —  Pnrdaaa  1^  realdeDt  ot  Uemphls.  of  cettoo  within  Ctm- 
Uisfst»  Hnea,  frttm  one  In  Uoblle,  being  In  violatles  ot  law.  suck 
MKtaser  cannot  recover  proeaeda  of  Ita  selmre  and  sals  hg  gt^ 
tmmff.  p.  4S2. 

■a*  Dota  In  96  Am.  Dae.  OT. 
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106  U.  S.  423-133  Notee  on  V.  S.  Reports.  «M 

106  D.  S.  423-428.  27  L.  76,  MOFFITT  T.  BOGEBS. 

P«t«ita. —  Uoffltf*  relKued  patent  for  be^-atlffenerB  for  boots 
and  shoes,  held  void  because  broader  tban  claim  at  original  appli- 
cation, p.  427. 

FoUowed  In  Moffltt  v.  OaranaKb,  17  Fed.  338,  and  Uoffitt  t. 
Gavanagb,  27  Fed.  512,  both  Involving  same  matter. 

Patenta. —  BelsBue  attempting  to  include  a  device  sot  Calrly 
covered  bj  original.  Is  void.  p.  428. 

Approved  in  Gage  v.  Herring,  107  D.  8.  046.  27  li.  S04,  2  8.  Ot. 
824,  applied  to  patent  for  cooling  and  drying  meal;  Eane  r.  Hug- 
gins  Cracker,  etc.,  Co..  44  Fed.  290.  substituting  cane  sugar  for 
grape  sugar  In  manufacture  of  cand7. 

Dlstlngulsbed  In  Topliif  v.  Topllfl,  145  U.  S.  169.  36  L.  664,  12  S. 
Ct.  830,  allowing  reissue  on  due  diligence 

106  U.  S.  428-129.  27  L.  237,  SCHOOL  DIST.  OF  A.GKLE1T  t. 
HALIi. 

App«al  and  arror. —  Failure  to  retom  assignment  of  tarors  irVOt 
writ  <f  997.  B.  S.),  Is  no  ground  for  dismissal,  p.  429. 

Approved  In  Gumbel  v.  Fltkln.  113  D.  S.  547,  28  L.  1129.  B  8.  OL 
616.  and  United  States  v.  Fena,  175  0.  S.  502. 

Oourta. —  Wbere  tbere  is  no  color  of  rlgbt  to  a  dismissal,  moUon 
to  affirm  will  not  be  considered  by  Supreme  Court,  p.  429. 

DlstlngulBbed  In  Tbe  Alaska.  130  D.  S.  208,  82  L.  926,  8  8.  Ot  MS, 
color  of  rlgbt  for  motion  to  dismiss,  motion  to  affirm  consldra^d; 
Chanute  v.  Ti-ader,  132  U.  8.  213,  33  L.  346,  10  S.  Ct  68,  no  coUw  at 
rlgbt  to  dismiss,  yet  appeal  merelf  frivolous  Is  affirmed. 

106  U.  S.  429-132.  27  L.  237.  GBANT  v.  PHCENIX  INa  CO. 

Appeal  and  error. —  Final  decree,  to  allow  of  appeal,  must  de- 
termine litigation  on  merits,  leaving  notbing  but  to  execute  decre« 
oQ  Ita  affirmance,  p..  431. 

Approved  In  St.  Louis,  etc..  B.  R.  v.  Soutbern  Bsp.  Co.,  108  D.  8. 
28,  27  L.  639.  2  S.  Ct  8.  decree  compelling  railroad  to  do  certain 
business  Is  final,  tbough  charges  not  fixed  for  all  time;  EiX  parte 
Norton,  108  U.  S.  242.  27  L.  711,  2  S.  Ct.  493,  decree  refusing  to 
enjoin  foreclosure,  but  ordering  surplus  paid  to  complainant,  la 
final;  Dalnese  v.  Kendall,  119  U.  S.  54,  30  L.  306,  7  S.  Ct  66.  amount 
due  not  determined,  decree  U  not  Boa);  Louisiana  Bank  v.  Wbltney, 
121  D.  S,  285.  80  L.  962,  T  8.  Ct.  S9T.  ordering  garnishee  fui>d  Into 
regtstrr,  pending  detenuination  of  rlgbt.  Is  not  final;  Keystone  Iron 
Co.  V.  Maitin,  182  tl.  S.  93,  06.  33  L.  276.  277,  10  S.  Ct  32.  S3,  col- 
lecting cases,  decree  for  perpetual  Injanction,  and  ordering  an  atr- 
count.  Is  not  final:  Dufour  v.  Lang,  54  Fed.  916.  2  U.  S.  App.  4TT. 
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dKTM  for  ■tockboldera,  nmovlng  Uquldatloii  and  appolstliif  recelr- 
en  iiDM  dul:  Robinson  v.  Belt,  56  Fed.  320,  12  D.  S.  App.  431. 
n4  ippcftl  rrom  final  decree,  except  Injunctions,  allowed  to  Clr- 
nU  Govt  ot  Appeals;  Florida  Const  Co.  v.  Zoung,  DQ  Fed.  722. 
U  D.  &  App.  6SB.  decree  appointing  receiver  not  final;  Deaverg^a 
'.  ruMDi,  60  Fed.  150,  23  U.  8.  App.  239,  tlma  for  execution  ot 
nonnore  Inadrertentlj  omitted,  decree  Qnal;  M^rlmaa  v.  Cbl- 
<Hit.  (Ic.  &  Co.,  94  Fed.  MT,  24  D.  S.  App.  428.  decree  stayed 
Mllii(  account  In  State  conrt  !■  not  final;  Peteraburg  Sav..  etc., 
Co.  T.  Dellatorre,  TO  Fed.  644.  30  U.  S.  Aj^.  504,  conflrmlng  maa- 
K^i  report,  thongb  no  sale  ordered,  la  final;  Andrews  v.  National 
ftmiij,  etc..  Works,  78  Fed.  SIS,  34  U.  S.  App.  832,  decree  In 
ttiSWM  anit.  Ozlnc  amonnta  due.  priority  of  Uen  and  ordering 
Mir,  li  flnal;  Wbitakw  t.  Sparkman,  30  Fla.  3SI,  3SS,  11  So.  M6. 
i*4k  requiring  administrator  to  pay  over  funds  of  Insolvent  for 
milUn.  Is  flnal:  Cblcago,  etc..  By.  t.  Oblcago.  148  IIL  1S3.  3S  N. 
^  HS.  Judgment  flxlnc  compensation  In  condemnation  la  not  flnal, 
tbonUi  aiveal  allowed  by  statute:  Bncber  t.  Tbompstm,  7  N.  Mex. 
W.  38  Paa  251.  order  that  trust  deed  la  prior  to  mecbanlc's  lien,  la 
Mlcat:  Pennsylvania  Steel  Co.'s  Appeal,  161  Pa.  St.  &75,  29  Atl. 
*.  order  overroling  exception  to  report  of  Jnry  to  open  street  not 
lul:  Transit  Co.  v.  Ptpe-Llne  Co..  180  Pa.  St  226,  86  Atl.  725.  decree 
tppolBtlng  master  to  conduct  stockbolders'  meeting  and  report  to 
fsoft  not  flnal;  dissenting  opinion  In  Darnell  v.  Lfon,  SB  Tex,  468, 
B  I.  w.  810,  majority  boldlng  Court  of  Civil  Appeal  may  only 
PW  oa  qnesUona  Hibmltled:  Blsaell  Carpet,  etc.  Co.  r.  Ooaben, 
■t.  Oo^  73  Fed.  551,  4S  U.  S.  App.  47,  orilecUng  caaea,  argnendo. 

Appeal  and  error. —  Foreclosure  decree  Is  not  flnal  wbere  amount 
du  on  mortgage  Is  not  determined  nor  sale  ordered,  tbongb  defense 
li  oTermled  and  reference  Is  made  to  determine  priority,  and 
fUmgb  receiver  Is  appointed,  p.  431. 

A|i[)n>T(>d  In  Paraons  v.  Robinson,  122  VS.  S.  114,  30  L.  IISS,  7  8, 
Ct  ll^j.  reference  to  report  on  priorities,  not  flnal  decree;  UcGour- 
k7  T.  Toledo,  etc..  By.,  146  U.  S.  545.  36  L.  1083.  18  S.  Ot  172.  r«- 
Inrtng  caaea.  reference  to  receiver  for  ministerial  porpooe,  decree 
h  flaal.  otherwise  If  for  JndlclaL     See  60  Am.  Dec.  436,  nota^ 

Wtattm  bolds  for  conrt  for  benefit  of  snceeesfnl  party,  and  no 
dgto  or  tldea  an  cbaaged  by  Ms  pDwesslon.  p.  4S2. 

W  D.  a.  432-4S7.  S7  L.  2S0,  WOODHN-WABB  00.  t.  UNITED 
STATES. 
Oaaagea.—  Innocent  purchaser  from  one  wnifully  removing  tlia- 
tn  from  re^emment  land  la  HaMe  for  enhanced  vatne,  not  merely 
f*r  valoe  on  land,  though  rule  la  otherwise  where  original  traa- 
Hit  1*  nntnlentlooally  such,  pp.  434,  43(1. 
V«.  X  — 26 
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Cited  wltb  approval  and  applied  to  case  of  wllUnI  trespav:  United 
States  V.  WilUaniB,  9  Sawy.  S78,  380,  18  Fed.  478,  480,  Benson  kUn. 
Co.  r.  Alta  Mln.  Oo^  145  D.  S.  434,  S6  L.  766,  12  B.  Ot  879,  and 
United  Cool  Co.  v.  Coal  Oo^  24  Colo.  128,  48  Pac.  1047.  aU  dUallow- 
Ing  cost  or  mining;  CHieeney  t.  Nebraska,  etc.,  Co.,  41  Fed.  741,  cma« 
of  quarrytng;  Dnltod  States  t.  Baxter,  46  Fed.  8fi3,  If  one  partner  la 
wUlfnl.  botb  an  Uable  and  bnrden  Is  tm  def»idant;  Dnrant  Mln. 
Co.  V.  P«rC7,  etc,  Mtn.  Co.,  93  Fed.  167,  where  ordinal?  c««  not 
nsed  to  asc«taln  boondatr  of  mine;  HcKlnnli  t.  Little  Bocit,  etc 
R7.,  44  Ark.  212,  case  of  timber,  applying  rate  to  Innocent  tre*- 
passer;  United  States  v,  Nortbern  Pac.  R.  Co.,  67  Fed.  891,  St  Claip 
V.  Mining,  etc..  Go,  9  C<do.  App.  242,  4T  Pac  468,  Bora  v.  Scott 
etc.,  15  Lea,  487  (Bee  note.  54  Am.  B^.  421),  and  White  v.  Tawkey. 
108  Ala.  278,  H  Am.  SL  Hep.  162,  19  So.  861,  32  L.  B.  A.  200.  aU 
holding  Innocent  porchaser  from  Innocent  trespasser  only  Uable  for 
value  at  Ume  of  coavenlon:  Blnman  v.  Heyderstadt.  32  Hinn.  2&2, 
20  N.  W.  156,  catting  grass:  King  v.  Ueniman,  38  Minn.  54.  85  N. 
W.  572,  cutting  timi^er;  Beede  v.  Lamprey,  64  N.  H.  514,  10  Am. 
St  Rep.  430,  15  Atl.  135,  where  merely  careless;  Dnrted  States  v. 
Ordway,  12  Sawy.  277.  30  Fed.  31,  good  faith.  In  mitigation  of  dan- 
ages,  should  be  pleaded  as  distinct  defense.  Holding  Innocent  pur- 
chaser from  willful  trespasser  liable  for  added  value:  United  States 
V.  Hlahier,  etc.,  11  Sawy.  410.  26  Fed.  82.  United  SUtes  v.  Po-klna, 
44  Fed.  674.  6TC,  ffr6,  Parkar  v.  Wsycroes.  etc.,  B.  R.,  81  Oa.  39B,  8 
S.  B.  875,  Powers  v.  Tllley,  87  Me.  86.  47  Am.  St  Bep.  3M.  82  AtL 
715,  and  Stone  v.  United  States.  64  Fed.  671,  29  U.  S.  App.  32.  bur- 
den Is  on  purchaser  to  show  good  faith  of  bis  vendor.  Also  cited 
m  Wbltlng  V.  Adams,  66  Vt  689,  44  Am.  St.  Rep.  880,  3D  AtL  35. 
25  L.  B.  A.  601,  vendor  proceeding  In  willful  violation  of  contract 
right  of  vendee.  Is  liable  for  value  of  timber  as  cut;  United  St&tes 
V.  Itelly,  3  Wash.  Ter.  426,  IT  Pac.  879  (see  concurring  (pinion  In 
8.  C,  8  Wash.  Ter.  431.  IT  Pac.  880),  Innocent  purchaser  chargeable 
with  value  at  time  of  purchase  from  willful  trespasser,  but  not  for 
Improvements  he  made;  United  States  v.  Mock.  149  U.  S.  277,  37  L. 
734,  13  S.  Ct  SCO,  absence  of  evidence  of  value,  goverament  gets 
nominal  damages  for  timber  cut;  Northern  Pac.  R.  R.  v.  Lewis,  182 
U.  S.  383,  40  L.  1009,  16  S.  Ct  837,  purehaser  of  wood  wrcmgfnlty 
cut  has  no  action  against  railroad  for  destractlon;  Stone  v.  United 
BUtes,  16T  U.  S.  189,  42  L.  181.  17  S.  Ot  782,  affirming  UnHed  State* 
V.  Scott.  14  Sawy.  323.  39  Fed.  901,  purchase  of  land  relieves  from 
criminal  prosecution,  but  not  for  value  of  timber  cut;  United  States 
V.  WIngate,  44  Fed.  180,  evidence  not  preserved,  qneetion  aa  to  role 
of  dam^ces  not  considered  on  appeal;  Haudford  ▼.  United  Btatea, 
92  Fed.  883.  government  may  sue  in  replevin  or  trespass  for  tim- 
ber, bnt  cannot  proceed  by  seizure  and  filing  libel;  Sunnystde  Ooal, 
etc.,  Co.  V.  Belts,  14  Ind.  App.  484.  39  N.  E.  543.  14  Ind.  App.  495, 
43  N.  B.  49.  admitting  evidence  aa  to  intent;  Patchen  *.  Keetey,  19 
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1^.  41fi.  14  Fae.  353,  qaeatlon  atacmld  be  sDbmlttod  to  Jut:  dl» 
MBtliif  (qtlnloQ  la  Mluourl,  etc.,  Lumber  Co.  v.  Zeltluser,  4&  Mo. 
ifp.  119,  iiuiJorlt7  b<rtd]ii2  one  not  In  posBesBlon  maj  not  maintain 
ntpan.  Cited,  arrnendo,  in  Klngoiy  ^-  United  States,  44  Fed. 
no.    8ee  notes  In  44  Am.  St  Bep.  448.  and  M  Am.  Rep.  423. 

DtattDKnlabed  in  United  States  v.  Lougbrey,  172  V.  S.  216.  19  8. 
Ol  ise  (tee  dissenting  optaioo  In  S.  0..  172  U.  S.  224.  19  8.  Ct  160), 
fDrenuoent  cannot  recover  timber  taken  from  land  granted  to  State 
hrnlboad.  not  jet  reverting  to  United  Slates  for  condition  broken; 
Aarota  HUl  Con.,  tttc..  Co.  v.  Elghty-Plve  Mln.  Co..  12  Sawy.  864, 
SI  Fed.  321,  allowing  trespasser  for  work  on  ores,  thongli  evidence 
or  wnifulness:  Murphy  t.  Dunham.  3S  Fed.  Sll,  owner  claiming 
<Mal  raised  by  owner  of  vessel,  may  recover  value,  lees  expense; 
ri«brr  T.  Brown,  70  Fed.  S71.  fi72.  37  U.  8.  App.  407.  Innocent  pvr- 
ehiMn  advancing  mtniey  to  Improve  logs,  only  liable  for  valne  at 
time  (kidded;  Dwight  1.  BImira,  etc.,  R.  R..  132  N.  T.  202.  2S  Am. 
St  Rep.  50S.  30  N.  B.  39».  15  L.  R.  A.  613,  where  orchard  U  de- 
(trojed.  damage  Is  difference  In  value  of  land  before  and  after  In- 
Jnry.  Modllled  In  Wright  v.  Skinner,  34  Fla.  462.  463,  16  So.  337. 
S38,  mle  to  Innocent  trespasser  is  value  at  time  and  place  of  con- 
veraloo:  Wing  v.  UUUken.  91  Me.  SOS.  64  Am.  St  Rep.  24S.  40  Ad. 
111.  timber  cut  and  manufactured  and  then  converted  by  defend- 
tat  owner  may  recover  value  at  dme  of  conversion. 

106  D.  8.  437-445.  3T  L.  208.  MINTURN  v.  UNITED  STATES. 

Cavtoais  dntlea. —  Importers  giving  bond  for  goods  In  govem- 
■ant  warehouse  for  revenue,  are  liable  If  officer  wrongfully  deliver 
Mae  to  their  vendee  witbont  full  payment  of  dntles.  p.  443. 

Approved  In  German  Bank  v.  United  States,  148  D.  8.  680.  87  L. 
W.  13  S.  Ct  TOR,  holding  United  States  not  liable  for  wrongful  can- 
(dlattoa  of  bonds  by  register  of  treasury;  United  States  v.  Pine 
Blver,  etc,  imp.  Co..  SO  Fed.  017.  61  U.  S,  App.  89.  allowing  recov- 
■T  by  government  of  timber  wrongfully  sold  by  officer. 

Prindp*!  «ad  •nraty. —  Negligence  of  government  officers  affects 
Mlth«r  UablUty  of  principal  nor  anrety  on  bond  for  payment  of 
OMoBta  dntlea.  p.  446. 

Apsnna  U  United  States  v.  WItten,  148  U.  8.  79,  86  L  82,  12  B. 
Ot  sn.  (oCoKlBf  payment  of  tax  on  aplrlta  stolen  from  warehonee. 

M  V.  B.  446-446,  27  L.  206.  DODOB  r.  FREBDMAN'S  SAVING  A 
TBUBTOO. 

IbBtgacM.— SMtlon  808,  ft.  &.  relating  to  forecloanre  to  DIs- 
Met  at  ColUBbla,  applies  to  deeds  of  trusts,  and  anthorises  de- 
1  peraonam  and  execution  therefor,  as  at  law. 
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Approved  Id  Shepherd  t.  Pepper,  laS  U.  S.  662,  33  K  Tlfl,  »  S. 
Ct  447,  Applying  mle;  Ford  t.  Springer  Land  Assn.,  8  N.  Ho.  aS, 
41  Pac.  SDO,  appljliiK  mle  on  foreclosure  ot  mechanic's  Hen. 

106  D.  S.  447-157,  27  L.  226.  STEEL  v.  SMELTING  CO. 

PabUo  landa. —  Land  within  townslte  on  pnbllc  domain,  when 
nnoccnpted,  la  sabject  to  locatttm  and  sale  for  mlstng  purposes;  It 
Is  only  exempt  from  settlement  and  sale  under  Federal  preemption 
laws,  p.  449. 

Approved  In  DeSebach  t.  Hawka,  115  U.  S.  406,  29  L.  42T,  6  8. 
Ot  101,  awarding  recovery  of  land  claimed  under  patent  as  mining 
land;  Leviston  t.  Ryan,  75  Cal.  295,  17  Pac.  240,  upholding  patent 
to  mineral  lands;  Richards  t.  Dower,  81  CaL  62,  22  Pac.  307,  hold- 
ing abandoned  mine  covered  by  townalte  patent;  Poire  v.  Wells,  6 
Colo.  410.  412.  granting  recovery  of  mining  land  claimed  under 
patent:  Hawke  v.  Deffebacb.  4  Dak.  35,  22  N.  W.  487,  awarding 
recorery  of  mining  land  to  patentee  against  subsequent  claimant; 
Butte  City  Smoke,  etc..  Cases.  6  Monl.  408.  12  Pac.  864,  holding 
mining  pntcnt  prevails  over  surface  claims,  under  townslte  patent. 

Distinguished  In  Davis  v.  Welbbold,  139  U.  3.  &28,  35  L.  246,  11 
S.  Ct.  636.  htdding  mining  land  not  patentable  wltbin  prior  pat- 
ented towuslte. 

Vines  and  minerals.—  All  mines  In  public  lands,  whether  witbin 
or  without  townsltea,  may  be  claimed  and  worked,  provided  existing 
rights  are  not  Interfered  with,  p.  ^0. 

Approved  In  Davis  v.  Welbbold,  139  U.  S.  529,  35  L.  246,  11  a  Ot 
336,  holding  mines  uot  patentable  within  prior  patented  townalte; 
Northern  Pac.  R.  Co.  v.  Csnnon.  54  Fed.  280,  7  TJ.  S.  App.  507,  hold- 
ing railroad  grant  cannot  comprise  lands  previously  patented;  Sfl- 
rer  Bow  Mln..  etc.,  Co.  T.  Clark.  5  Mont  416,  S  Pac.  576,  holding 
ownslte  patent  uot  to  include  previous  mining  location;  Horvby 
t.  Moran,  21  Mont  361,  53  Pac.  lOTl,  arguendo. 

Fublle  landa. —  Finding  of  fads  by  land  department,  to  Issuing 
patent  wltbin  Its  authority,  is  unassailable  except  by  direct  proceed- 
ings for  Its  annulment  or  limitation,  p.  451. 

Cited  and  principle  applied  In  the  Federal  courts  as  follows:  Lee 
T.  Johnson,  116  U.  8.  61.  29  L.  571,  6  8.  Ot.  250.  holding  findings 
of  land  office  concinslre  in  abseoce  of  frand;  Oragln  v.  PowtiL  128 
U.  S.  699,  32  L.  568,  9  8.  Ct  206,  applying  rule  to  land  survey 
adopted  by  department;  Heath  r.  Wallace.  138  V.  S.  SS5,  84  L.  1068, 
11  8.  Ct.  384,  holding  determination  of  swamp  lands  by  land  dqiart- 
ment  conclusive  on  courts;  Noble  v.  Union  Btver,  etc.,  R.  R.,  147 
Tl.  S.  175.  37  I..  127,  13  S.  Ct  274.  holding  grant  of  right  of  way  t» 
railroad  by  secretary  of  Interior  Irrevocable  by  his  successor:  TJnlted 
States  V.  Ciilifornla.  etc.,  UtoA  Co.,  148  U.  8  44,  37  L.  360,  13  S.  Ct 
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tBS,  Mdlnt  State  land  certiflcatea  conclnalTe  In  absene*  •<  trand; 
AiBuwaa  t.  Santa  Rita  Mtn.  Oo.,  148  U.  8.  83,  37  L.  S7T,  U  B.  OL 
OS,  biding  claim  to  Mextcan  land  grant  Incontestable  te  Marts 
bcfm  action  bj  Congrees:  Barden  t.  NoiHiem  Pae.  R.  B^  m  I', 
i.  32S.  38  L.  1002,  14  S.  Ct.  1038.  applying  rata  In  constrnlatg  Iai)i] 
rut  to  railroad;  Blsbop  of  Neequally  v.  Gibbon,  IDS  U.  &  166.  ■'M) 
I>  936,  16  8.  Ct  784,  holding  courts  can  only  roTtew  qiiettlons  if 
law  In  d«t«nniDlDfr  land  rlgbta  under  patent;  In  re  Bmblen,  161  U. 
S.  ST.  40  L.  616.  16  S.  Ct  488,  refusing  mandamua  to  compd  reheai^ 
[at  of  daJmB  to  land,  after  grant  by  Oongress;  Gonzalez  v.  Frasdi. 
1«  U.  8.  342.  41  L.  480,  17  8.  Ct  104.  refnstng  to  vacate  patent  tn 
■bttoctof  frand  or  mlftcoDatmctJon  of  law;  Padflc  Const  UIil.  «tc^ 
Ca  T.  Spargo,  16  Fed.  349,  and  JcAneon  t.  Drew,  in  U.  8.  100,  U 
8-  Ot  Soe,  botb  applying  mle  tn  determining  validity  of  patHit; 
Ci>w«U  V.  Lammers,  10  Sawy.  254,  21  Fed.  204,  holding  patent  not 
•I'^Q  to  collateral  attacK;  Aurora  HIU,  etc.,  Uln.  Co.  t.  Blghty-Ftve 
Hin.  Co.,  12  Sawy.  363,  34  Fed.  S20,  granting  recovery  of  mine  ta 
holdn'  ot  patent;  Nortbem  Pac.  R.  Co.  v.  Barden,  46  Fed.  606  (dla- 
■*Bt]Dc  optnlMi  Id  8.  C.  46  Fed.  618).  biMtng  railroad  prant  mr- 
•InMaf  mineral  lands  applied  <Hily  to  "  known "  mineral  lands; 
VjiHti  State*  V.  Lee  Hoy.  48  Fed.  828.  holding  dedslon  of  collector 
OD  lindlng  Chl&eBe  not  reviewable  by  courts;  Dlller  v.  Hawley,  81 
Tei.  SJ3.  48  U.  S.  App.  468,  and  American  Mtge.  Oo.  ▼.  Hopper,  M 
F***!-  550,  26  D.  8.  App.  12.  afflrmlng  8.  C,  56  Fed.  71,  botb  holding 
rnndnlnit  pre-emption  certlflcatea  may  be  cancelled  by  land  offl- 
'vrt.  nn  after  sale;  Scott  v.  Lockey  Inv.  Oo..  60  Fed.  36.  refusing 
It  Ht  ulde  patent  tn  antt  to  quiet  title:  Carter  v.  Thompson.  flB 
hd-  S30.  holding  patent  for  townslte  cannot  be  attacked  by  snbi<e> 
Tocat  mineral  claimant;  Bnena  Vl^ta  Petroleum  Co.  v.  Tulare  OH. 
«tc..  Co..  07  Fed.  229.  holding  grant  of  certain  landsi  condualve  as 
tn  ftrtr  character;  United  State*  v.  Winona,  etc..  R.  Co.,  87  Fed. 
KCT.  m.  32  IT.  S.  App.  272.  applying  mle  In  eonntnilng  railroad 
r^nti  Beley  v.  NapbWty.  73  Fed.  128.  44  TT.  9.  App.  232.  granting 
poMiwini  tn  patentee  agalnRt  Intradere  alleirlng  Invalidity:  The 
KttHtBpon.  73  Fed.  262.  holding  decHlon  of  Canadian  minister  to 
nmon  wrwck.  not  reviewable  by  Hnlted  9tat*«  eourtw;  Neiv  Dun- 
d»rbwf  Iflo.  Co.  T.  Old.  7B  Fed.  60.1.  49  V.  S.  Api>.  210.  holding 
■Mac  patent  not  open  to  eoTlateral  attack;  Csmon  City  MIn.  Oo. 
V.  Konh  Btar  Co..  88  Fed.  664,  48  U.  S.  App.  7SB,  holding  patent 
"wtnilve  as  to  fuiniment  of  required  conditions:  Nortbem  Pae. 
RT'  V,  SodeTl>erg,  SB  Fed.  IK*,  refusing  to  determine  diaracter  at 
laad  before  decision  of  department. 

Hievfaif  easM,  tn  Mate  courts,  also  approve  and  apply  the  mle: 
HatiDM  ▼.  State,  100  Ala.  296.  14  8o.  52.  tioldtng  decision  of  land 
dfpartiBent  to  cancel  homestead  rights,  prima  fade  correct;  Saua- 
fcn  V.  La  Parlslma.  e*c,.  Co..  12S  Cal.  1«S.  IflB,  57  Pac.  flB8.  6B9. 
n4  Gale  v.  BMt.  78  OU.  288,  389,  13  An.  St  Rep.  4«.  47.  SO  Pac 
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Kl.  both  bafcUnf  dtuictv  at  Und  condnslTdj  dstM^ned  br 
patent;  DrerAu  ▼■  Badger,  108  Oal.  66,  aS,  41  Pac.  SBD^  281,  b<ridlnc 
patent  cooclnslTe  Qiat  facta  were  fonnd  tor  patentee;  Poire  ▼. 
Wdla,  6  Colo.  408.  grantlnc  recorery  of  land  claimed  under  patnnt; 
Howell  T.  Klllle,  IT  Oolo.  91,  28  Pac.  US,  awarding  posMoaloB  to 
grantee  nnder  United  States  patent;  Hawbe  t.  Deffebatdi,  4  DaL 
25,  40,  22  N.  W.  482,  480,  awarding  recorery  of  lead  to  patentee 
against  aabBeqnent  claimant;  Forbea  t.  DriscoU,  4  Dak.  8B8,  35T, 
SI  N.  W.  643.  014,  refusing  to  determine  preemption  claims  wtalta 
contest  pending  before  land  office;  Tantongeren  r.  Heffemao,  B 
Dak.  212,  38  N.  W.  68,  holding  courts  cannot  determbie  claims  to 
pnbllc  lands  before  Issuance  of  patent;  Pnller  v.  Sbedd,  161  HI. 
492,  S2  Am.  BL  Eepu  897,  44  N.  B.  296,  88  L.  B.  A.  IBl.  apidTlns  rule 
In  dertennlnlng  riparian  rights;  Rood  v.  Wallace,  —  Iowa,  — ,  T9 
N.  W.  4St  462,  holding  dedsltm  tiiat  lands  are  "swamp,"  coo- 
dnalve:  CMbnm  t.  Nortbem,  etc,  R.  B.,  IS  Mont  484,  S4  Pac.  1018. 
holding  decision  of  Bccretarr  of  Interior,  on  lands  Inclnded  wltbln 
railroad  grant  not  open  to  collateral  attack;  Horaky  t.  Uoran,  21 
Uont  862,  68  Pac.  1066,  granting  recorery  of  land  claimed  under 
townsUs  pat»it,  against  mining  patentee;  Ohaves  v.  Oharei  de 
SaadieE,  7  N.  Mex.  SS,  82  Pac.  14S,  and  Grant  v.  JaramUlo,  6  N. 
Hex.  820,  28  Pac.  Dll,  both  granting  recoverr  of  land  to  patentM, 
against  possessor  claiming  title;  B.  G.  Blakslee  Mfg.  Oo.  t.  B.  G. 
Blakslee,  etc..  Works.  129  N.  T.  160,  29  N.  B.  4,  appijlng  mle  to 
State  patMit  In  actl«i  of  ejectment;  Grandtn  v.  La  Bar,  8  N.  Dak. 
448,  67  N.  W.  241.  refaslng  to  determine  rights  In  land  pending 
contest  In  Interior  d^wrtment;  Knapp  t.  Thomas,  80  Ohio  St.  887, 
48  Am.  Rap.  487,  holding  pardon  of  criminal  by  goTwniHr  Irrero- 
cflble,  thongh  procured  by  frand;  Ferry  v.  Street,  4  Utah,  B26w 
7  Paa  71S,  4  Utah,  53S,  11  Pac.  576,  holding  decision  on  eharaeter 
of  land  cmclaalTe,  when  patent  Is  collaterally  attacked;  Hmpey  ▼. 
Plngert,  64  Wis.  612,  25  N.  W.  S6B,  Keane  t.  Brnser.  8  Wash.  ISO. 
28  Pac.  667,  and  Sparks  t.  Brawn,  2  Wash.  Tor.  482.  7  Pac  884, 
all  holding  land  decisions  condnslve.  In  absence  UT  fraud  or  ml» 
take;  OaldweU  v.  Bnsh,  8  Wyo.  854,  46  Pac.  490,  boldlnt  eancdla- 
tlon  of  entry  by  land  department,  valid  and  binding.  Olted,  arBo* 
endo,  la  Oooke  r.  Blak^,  8  Kan.  App.  713,  60  Pac  988. 

Distinguished  In  Lake  Superior  SUp  Oanal,  etc,  Oo.  t.  Onnnlmc- 
ham,  44  Fed.  839,  holding  patent  to  land  already  granted.  Told; 
United  States  t.  Steenerson,  60  Fed.  609,  4  U.  S.  Aw.  SS2,  holding 
evidence  of  fraudulent  entry  admissible,  In  aeUoD  to  recorer  far 
timber  cut  on  puMIc  land;  ImmI  Ohasce  Hln.  Oo.  t,  Tyler  HIn.  Oo^, 
81  Pod.  687.  IK  U.  S.  App.  ^6,  holding  evidence  <a  date  of  location 
admissible,  to  determine  priority  of  patent;  Btlmson  Land  Co.  ▼. 
Bawsoo.  62  Fed.  480,  holding  cancellatlcm  of  entry  tor  fraud,  oot 
binding  on  courts;  Uotted  States  v.  Lan  Sun  Ho.  86  Fed.  ISH, 
holding  action  of  eoUsctor  permlttlnf  Ohinen  to  land,  net  btndlag 
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«  onirU:  KlantMr  w.  Hlgtlns,  117  Cal.  460,  «  Pac  MB,  b<4dliis 
(UtM  for  tlde-landa  wltbln  two  mtleB  of  city,  void  under  statute; 
StoDewiO  Phoephate  Co.  t.  PeTton,  39  Fla.  732,  2S  So.  442,  taoMlns 
Mini  mrrer  of  lands  controls  qoantlty  ezpreseed  In  patKit;  Tat- 
bott  T.  King,  8  Mont  105.  »  Pac  440,  and  Silver  Bow  Uln..  etc.. 
Ool  t.  Clark,  S  Mont.  423,  5  Pac.  EtSl.  boQt  holding  townslte  pat- 
at  tannot  Inclnde  prevlons  mining  location;  Sontti  Bnd  Utn.  Ga 
T.  Tinner.  22  Nev.  31,  33  Pac.  92  {also  dissenting  opinion  in  S.  G., 
H  Set.  43,  Kf  Pac.  97).  refusing  recovery  to  patentee  of  mine  pre- 
Tlonilj  abandoned;  Pareons  t.  Venetce,  4  N.  Dak.  460,  469.  60  Am. 
St  Sep.  873,  aSl.  61  N.  W.  1038.  1041.  boldlng  land  department 
dMlsloa  on  facta,  binding  only  wben  parties  bad  opportonlty  to 
be  beard. 

Jndgmenta. —  When  special  trlbuna]  bas  antborltr  to  determine 
nrUlD  matters.  Its  decision  iB  conclusive,  p.  4S1. 

Approved  la  United  States  v.  Obnng  Sbee.  76  Fed.  SM,  44  U.  8. 
App.  T51.  holding  lodgment  dltcbarglng  Ohlneee,  conclnotv*  of 
i1(bt  of  eotrr. 
■jMlitunt. —  In  ejectment  legal  title  must  prevail,  p.  4E1. 
Approved  in  Lerma  v.  Stevenson,  40  Fed.  359,  holding  pre^mptor 
wbo  bu  not  received  patent,  cannot  prevail  against  legal  title  of 
uother. 

PobUe  landa.—  United  States  patent  paoaes  legal  title  to  lands, 
*hen  i«aed  wltbln  Jurisdiction  of  land  department,  and  i»«Talls 
over  so  eqoiuble  claims,  p.  462. 

Approved  Id  New  Dnnderberg  HIn.  Oo.  v.  Old,  79  Fed.  604,  49  n. 
8.  App.  211.  boldtng  mining  patent  not  open  to  coUabwal  attack; 
Pl«rre  v.  Sparka.  4  Dak.  3.  22  N.  W.  492,  applying  rule  and  refnalng 
lo  d«cUre  tnist  In  mineral  lands;  JobnsoQ  v.  Drew,  84  Fla.  139,  4S 
Adl  Bt  Bep.  178,  15  So.  783,  applying  mle  In  action  of  ejectment; 
Jaof*  V.  WllktnMin,  2  Kan.  App.  307.  42  Pac.  737.  boldlng  railroad 
rant  not  to  Inclnde  land  previously  pre-empted;  Onnnlngbam  v. 
faow.  82  Uo.  691,  holding  senior  patent  prevails  over  Jonlor  one, 
bi  ejectment:  Oregon  By.,  etc.,  Oo.  v.  Hertzberg,  26  Or.  220.  87  Pac 
HBP.  granting  recovery  of  land  to  patratee. 

FnbUe  landa. —  Patent  tssaed  fraodnlently  or  wltbout  antborltr 
li  nU.  and  mar  ba  objected  to  at  an;  time,  p.  4D8. 

Approved  ta  UoUaii  v.  United  States,  118  V.  B.  2T9,  80  L.  178, 
>  B.  Ot.  104B,  anonlllng  State  patent  leaned  wltbont  antborltyi 
Daelaa  v.  Carr,  12S  U.  S.  S2B,  81  L.  847,  8  S.  Ot  1231  (see  dissent- 
tag  ««lalon  In  S.  a,  128  D.  8.  636,  SI  L.  831,  8  S.  Ot  1287).  ooUect- 
lig  aatbtwltlea,  and  holding  nnanthorlsed  patent  void;  Marsh  v. 
Xitbola.  etc.,  Co.,  128  U.  &  611.  32  L.  640.  9  8.  Ot  170.  holding  pat- 
Mi  for  inveotloD  void,  wltbont  signature  of  secretary  of  lot^rfor; 
Kalsbt  V.  United  SUtea  Land  Assn.,  142  U.  S.  178,  36  L.  979,  1? 
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a.  Ot  262,  appljiiUC  nilft  i^  construing  patent  to  Mexican  lands; 
Lake  Superior,  etc.,  Co.  t.  CunningbSm,  UHS  V.  8.  874.  S9  L.  190, 
15  8.  Ot  110,  determlnlDg  title  under  railroad  land  Krant;  Bnrfen- 
nlng  Y.  Chicago,  etc.,  Ey.,  168  D.  S.  323,  41  L.  176,  16  S.  Ot.  1019, 
boldlng  patent  iraued  for  reserved  lands,  void;  Lake  Superior  Ship 
Canal,  etc.,  Co.  t.  Ounnlngham,  44  Fed.  S31,  832,  holding  patent 
to  land  already  transferred,  void;  Burr  v.  Greeley,  62  Fed.  M7.  10 
n.  S.  App.  409,  boldlDg  patent  void  where  pre-emption  rights  bad 
previously  attached;  Lakln  t.  DoUy,  53  Fed.  336,  applying  role  In 
action  of  ejectment:  Northern  Pac.  B.  Oo.  v.  Cannon,  54  Fed.  258, 
7  U.  8.  App.  B07,  collecting  cases,  and  holding  nUlroad  grant  cannot 
comprise  mineral  lands  previously  patented;  De  Lacey  t.  Northern 
Pac.  R.  Co.,  72  Fed.  731,  44  C.  8.  App.  257,  and  Janes  v.  Wilkin- 
son. 2  Kan.  App.  368,  36»,  42  Pac.  738,  both  holding  railroad  irraut 
not  to  Include  land  previously  pre-empted;  Oarrard  v.  Silver  Peak 
Mines,  82  Fed.  583.  boldlag  patent  covering  prevloasly  occupied 
land,  open  to  collateral  attack;  Plummer  v.  Brown,  TO  Cal.  S4S.  12 
Pac.  466,  holding  allegations  of  fraud  must  be  spedflc;  Bdward^ 
r.  Rolley.  96  OaL  412,  31  Am.  SL  Bep.  236,  81  Pac.  268,  holding 
patent  for  old  river  bed.  void  as  for  swamp  land;  Elauber  v.  Hlg- 
glns,  117  Cal.  458.  49  Pac.  467,  holding  patent  for  tide-lands  within 
two  miles  ot  city,  void  under  statute;  Justice  Mln.  Oo.  v.  Lee,  21 
Colo.  262,  52  Am.  St.  Rep.  218,  40  Pac.  444,  reversing  S.  C,  21  Ctdo. 
App.  123.  29  Pac.  1023,  holding  subsequent  locator  entitled  to  min- 
ing land  erroneously  patented  to  alien;  Mantle  v.  Noyes.  B  Mont. 
291.  294,  5  Pac.  862,  864,  holding  patent  for  public  lands  previously 
granted,  void;  Talbott  v.  King,  6  Mont.  108,  9  Pac.  442,  and  Silver 
Bow  Mln.,  etc.,  Co.  v.  Clark,  5  Mont.  421,  5  Pac.  580.  both  holding 
townsite  patent  void  as  to  previous  mining  location;  Horsky  t. 
Moran.  21  Mont.  353,  354,  355,  53  Pac.  1066,  1067,  granting  recovery 
of  land  claimed  under  townslte  patent,  against  mining  patentee; 
Mendota  Olnb  v.  Anderson,  101  Wis.  490,  78  N.  W.  189,  holding 
patent  including  portion  of  lake,  void  as  to  such  portion;  American 
Dock,  etc..  Co.  V.  Trustees,  39  N.  J,  Eq.  441.  and  Bridger  v,  Gc4d- 
smlth.  143  N.  T.  429,  38  N.  B.  460.  arguendo. 

Distinguished  In  Saunders  v.  La  Pnrlsima,  etc.,  Co.,  125  OaL  166, 
67  Pac.  659.  holding  patent  for  agricultural  land  conclusive  u  to 
Its  character. 

Fublle  lands. —  Patent  cannot  be  attacked  collaterally  becana* 
false  testimony  waa  used  to  procure  It,  but  only  by  direct  ^ro- 
ceedings,  p.  468. 

Approved  in  United  States  v.  White,  9  Sawy.  129,  refusing  t» 
vacate  patent  procured  by  false  testimony,  in  equity;  Foster  ▼. 
Winchester,  B2  Ala.  500,  9  So.  84.  applying  mle  in  ejectment  pr«- 
■wedings;  Wllsor  v  State,  47  Ark.  203.  1  S.  W.  72.  vacaUng  pat- 
ent,   where   required    improvements    were   Inadvertently   made    ob 
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idJelDhRC  timet:  Hilton  t.  Gujot  1S8  tJ.  8.  207,  40  L.  123.  U  B.  OL 


PsbUa  laada. —  Ffttent  cannot  be  vacated  or  limited  ^^J  laal 
•ttccn  attar  It  la  Issaed  and  placed  on  records  ol  d^MrtBtent, 

Approved  te  Omaha,  etc.,  Befintng  do.  t.  Tabor,  IS  Cole.  02,  M 
Aa.  Bt  Be».  IM,  21  Pac.  920,  D  L.  R.  A.  242,  faoldlns  sale  of  pnUlc 
ludi  mokei  prior  license  to  enter;  Mercantile  Go.  t.  Davis,  18 
Oola  K  86  Am.  St  Bep.  288,  81  Pac.  496,  holding  final  certfflcate 
■•  Undlng  OD  government  a<  patent;  SwlgBrt  v.  Walker,  4S  Kan. 
DM,  SO  Pac  163,  holding  homestead  entry  can  be  canceled  tw(«(« 
iMBnea  «f  patent,  eres  after  sale. 

iB^twamenti. —  Party  who  ImpravM  land,  knowing  that  be 
kM  ao  ttUa,  cannot  aaaert  eBt<vpel  against  one  claiming  It,  p.  4SS. 

Approved  In  Bonqi  v.  Bntler  Oo.,  98  Fed.  300,  h<ridlag  connty 
■ot  eatopped  from  dalmlng  land  by  accepting  taxes  pending  Utl- 
lUlon:  aawke  v.  DetTebach,  4  Dak.  88,  22  N.  W.  489,  refasing  r»- 
Civary  br  Improvementa  made  by  Intruder;  Elliott  v.  Eetth,  102 
Ol  121,  29  S.  ■■  1D6,  beldluf  wife  giving  money  to  hnsband's 
fittrdlan,  e«t<qq>ed  to  claim  Int^-eet  thereon;  Poynter  t.  Oblpmao, 
8  Dtab,  402,  82  Pac.  698,  applying  mle  Id  ejectment;  Honsn  v. 
Awtm,  2  Idaho,  199.  10  Pac.  44,  arguendo. 

Pahlle  landa. —  It  may  be  concluded  from  IsBuance  ot  patent 
ttai  required  notice  was  given,  p.  467. 

Approved  In  Mayor  v.  Oarothers,  14  Mont  280,  36  Pac.  184,  Tal- 
b«tt  V.  Elnc  0  Mont  110,  9  Pac.  448,  both  applying  mle,  and 
■photdlag  mining  tocatlon  agatnat  snbsequent  townsite  patent 

PobUa  laads. —  In  ejectment  for  land  claimed  under  United 
8htea  patent,  fraud  and  perjnry  In  secnring  patent  are  not  avaU- 


Clted  In  dlsaentlng  opinion  In  South  Bnd  Mln.  Go.  v.  Tinney,  22 
X«v.  SO,  85  Pac.  102.  majority  refusing  recovery  to  frandnlutt 
patentee  of  mine  prevloasly  abandoned. 

its  0.  8.  4&8-4dt.  27  L.  216,  GEORGIA  v.  JEBUP. 

Appeal  and  enor. —  In  Federal  foreclosure  salt,  where  Statue 
psdtloB,  Oat  certain  lands  whereon  executions  for  Stote  taxes  had 
bcsa  levted  bo  withdrawn,  w«a  denied.  State  cannot  appeal,  b^ 
«aa«e.  not  bilnc  a  party,  Ita  rights  were  not  excluded,  p.  468. 

Approved  la  Boutti  Oarallna  v.  Wesley,  IBB  U.  S.  645,  89  L.  SOB, 
>  8.  Ot  281.  dismissing  appeal  of  State  not  a  party  to  action  for 
recovery  of  land;  TIndal  v.  Wesley.  107  V.  B.  212.  42  L.  140,  17  B. 
a.  77a,  boUlac  Htt  agklott  BUta  cAclala  to  recover  property 
*wa  net  caMtade  State  Mt  Bade  a  party;  la  re  Hall,  etc.,  Oo.,  71 
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VeA.  SOB.  refnalng  to  sell  peopntf  nnder  State  attacbiiMirt,  wlrito 
In  voweselon  ol  Federal  recelTer. 

MsUnpilslied  In  SaTannab  t.  Jesnp,  106  U.  B.  H8,  27  L.  278,  1 
a.  Ot  &I2,  holding  municipality  Interrening:  In  foreclosnra  snlt  cao 
appeal  tnm  order  rejecting  Ite  claim  for  tares;  Clark  t.  Barnard, 
im  U.  S.  448,  27  L.  78S,  2  S.  Ct.  883.  aHowlng  State  to  recorer  on 
bftnd  Crom  Insolrent  railroad. 

lOa  n.  8.  464-468.  27  li.  802.  OLARK  r.  KHITH. 

A^wal  and  em». —  WhateTer  has  been  decided  on  on*  writ  of 
wror  cannot  be  reexamined  on  a  subsequent  writ  brongbt  In  same 
mlt  P-  466. 

Approved  In  The  Nuestra  SeHora  Da  Hegla,  108  U.  B-  101.  27  L. 
866i  2  8.  Ot  291.  applying  rule  In  salt  for  setaure  of  veaael  dtirlng: 
war;  Chaffln  v.  Taylor,  116  U.  8.  572.  29  L.  729,  6  S.  Ct  518.  and 
In  re  Sanford  Fork,  etc .  Co..  160  TT.  S.  2S9.  40  L.  417.  16  S.  Ct.  2»4. 
both  applying  mte;  Williams  v.  Conger.  126  D.  S.  418,  81  L.  788.  8 
S.  Ct  944,  boldlQg  dedalon  of  highest  State  court  on  admlsalbUltr 
of  erKence,  binding  on  removal  to  Federal  conrt;  Northern  Pac. 
K.  B.  V.  BUIB,  144  TJ.  S.  464.  38  L.  508.  12  S.  Ct.  726.  holding  State 
declMon,  that  former  Judgment  determined  rights  of  partlea.  sot 
rerieiraWe  by  Federal  court:  Panama  B.  B.  t.  Napier,  etc..  Co.. 
166  D.  S.  284.  41  L.  1005,  17  8.  Ot.  574.  ^plying  rule  In  admiralty 
proceedlags:  TkompBon  v.  Maxwell  I^and,  etc.,  Oo.,  168  D.  S.  466. 
42  li.  Ml,  18  a  Ot  123.  awlylug  rale  In  construing  land  grant; 
United  States  v.  New  York  Indians.  173  D.  8.  473,  19  8.  Ot  481. 
dismissing  appeal  from  decree  entered  In  accordance  with  prior 
mandate;  Nashua,  etc..  R.  Corp.  ».  Boston,  etc..  R.  Corp.,  51  Fed. 
930,  5  U.  S.  App.  97,  holding  Clrenlt  Court  of  Appeals  cannot 
reopen  question  decided  by  Supreme  Coort;  Alabama,  etc.,  B.  Oo. 
V.  Carroll,  84  Fed.  777,  52  D.  3.  App.  464,  applying  rule  In  action 
for  railroad  injury;  Mohrenstecher  v.  Weatervelt  87  Fed.  180,  B7 
D.  8.  App.  625,  applying  rale  In  suit  on  bank  cashier's  bond;  Gold- 
man, etc.  V.  Goldman,  61  La.  Ann.  779,  26  So.  563,  applying  rule 
In  action  on  contract;  Stote  t.  Bank,  etc.,  96  Tenn.  596,  86  8.  W. 
720,  applying  rale  In  acti<Hi  to  recover  taxes;  Bolleran  v.  Melsel, 
91  Va.  148.  21  8.  B.  669,  refusing  to  re-eiamlne  former  construction 
of  record;  arguMido.  In  Great  Western  Tel.  Co.  v.  Bumham,  162 
U.  8.  344,  40  L.  993,  16  S.  Ct.  852,  and  Hart  t.  StrlbUng,  26  Pla. 
440,  6  So.  456. 

Dlstlngnlshed  In  Metcalf  t.  Watertown.  68  Fed.  8«,  S4  D.  &  App. 
107.  allowing  second  appeal  where  decree  coTered  matters  not 
wiOiln  former  mandaU;  Balch  r.  Haas.  7S  Fed.  976,  36  D.  S.  App. 
693,  holding  prior  decision  not  binding  on  points  not  raised. 

War.— Law  presumes  that  notes  of  Bank  of  TMineawe.  iMsed 
during  BebelUon,  were  Issued  for  lawful  purpose,  p.  488. 
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MS  0.  a  «6-4«T,  27  L.  287,  UORBILI.  T.  JONXa 
Oustoma  dntiM. —  BMretaij  of  treanur  cannot,  by  rtcol>Hi— > 

■Its  or  unead  reTenoe  Uw,  but  can  ontj  regulate  mode  of  carrr- 

loc  It  into  effect,  p.  467. 
Antrored  in  United  State*  t:  Eaton,  144  U.  8.  687,  86  L.  BM,  U 

&  CL  TflT,  hoMlng  recnloClon  of  aale  of  oleomargarine  ndd,  not  b^ 
hic  reqalred  bj  law;  BaUonr  t.  Sullivan,  10  Sawy.  101,  IB  Fed. 
Sit.  holding  regnlatlon  Impoalnf  duty  on  retnmed  fcraln-baga,  roM; 
f*Kii  T.  SnlllTan.  10  Sawy.  2SS,  21  Fed.  497,  holding  regnlatkxi 
of  Importation  of  mineral  waters,  void  where  law  Imposed  no  duty; 
SleifrM  T.  Phe>pB.  14  Sawy.  3SB,  40  Fed.  661.  holding  r^ulatloa 
KQolriDS  Invoice  of  free  goods,  void;  Iselln  v.  Hedden,  28  Fed.  418, 
holding  regnlatlon  Imposing  charge  for  appralsMnent,  void;  An^o- 
OU.  Bub  T.  Secretary  of  Treaaory,  76  Fed.  750,  48  U.  S.  App.  42, 
IwUiiig  poaipettMnent  by  secretary,  of  aale  of  goods  la  bond,  can- 
•M  Tity  dnty;  United  States  t.  Tliree  Barrels  of  WtaUlcey,  77  Fed. 
W,  boMlDg  regulation  regarding  Internal  revenue  stamping,  vaUd; 
VtHn  Butea  v.  Ooodsell.  84  Fed.  ise,  holding  regulation  reqnbs 
)■(  ^oof  of  American  manufactora  of  retnmed  boxes,  void. 

(^utoma  dntlaa. —  Where,  by  statute,  animals  Imported  for  brsed- 
^  pniposes  are  not  subject  to  duty,  treasury  regulation  conllnlnc 
tt  to  uimata  of  "  superior  stock  "  is  void.  p.  467. 
Ol«d,  argnendo.  In  United  States  r.  OInte,  81  Fed.  402,  52  D.  S. 

4pp.no. 

Appetl  and  sarer.— Bxaminatlon  in  Supreme  Court  Is  conflned 
toeiceptloBs  to  actual  rulings  at  trial  In  Circuit  Oourt,  Incorporated 
l"»  recwd,  an  authenticated  transcript  of  which  Is  returned  with 
■ft  sf  error,  p.  467. 

Approved  In  Harding  v.  Olddlngs,  73  Fed.  341.  34  U.  S.  App.  042, 
"ftHlng  to  consider  agreement  not  Introduced  in  tower  courL 

I*  D  8.  468-487,  27  L.  279,  BRANCH  v.  JESUP. 

Oerperatloiia. —  Htrfders  of  preferred  stock  are  ttockholdera, 
»  4T& 

Approved  in  Mercantile  Trust  Co.  v.  BalUmore.  etc.,  R.  Co,  92 
IW.  870,  holding  State  subscription  to  railroad  makes  it  preferred 
i^dthDUer.  but  subsequent  to  mortgagees;  Bmenton  t.  New  Tork, 
Ml,  R.  B.,  14  R.  L  EiS8.  holding  conveyance  of  railroad  property 
viUd,  and  preferred  stockfaoldera  not  entitled  te  payment  out  of  IL 

Oarporatlona.— Stockholders  of  corporation,  accepting  stock  of 
ssother.  to  witich  It  Is  nld,  cannot  question  the  validity  of  tka 
eootract,  p.  47B. 

Afprorad  in  Steger  t.  Davis,  8  Tax.  dr.  App.  28,  27  8.  W.  1071. 
Mding  dmctota  of  hotel  company,  two  yean  after  pnrdiaaa  tt 
»— 1 1  tint  hotel,  cannot  object  to  sala  aa  ultra  Ttrea. 
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BaUroad. —  Sontham  GeorglB,  etc.,  railroad,  h&vliic  disrter 
power  to  porcbase  and  sdl  all  kinds  of  property,  and  to  Incorpo- 
rate Its  Mock  with  that  of  any  other  compfuiy,  nui7  sell  Ita  road 
and  franchise  to  another  compan;,  thougib  onllnarltT  this  may  not 
be  diHie,  p.  478. 

Approved  In  BaUway  Oos.  ▼.  Eeoknk  Bridge  Oo^  ISI  IT.  S.  88S, 
S8  L.  162,  8  S.  Ct  774,  enforcing  payment  of  bridge  tolls  under 
contract;  St.  Lonls,  etc,  B.  Oo.  r.  Terre  Hante,  etc.,  B.  Co..  33  Fed. 
445.  446.  holding  railroad  lease  valid;  MacktntoBh  v.  Flint,  etc, 
B.  Oo..  84  Fed.  615,  enjoining  purchase  of  stock  and  franchisee  of 
another  railroad:  Chicago,  etc.,  By.  r.  Union  Pac.  By.,  47  Fed.  20, 
holding  railroad  cootrsct.  giving  another  trackage  rights,  valid; 
Oolambla  Finance,  etc.,  Oo.  v.  Eentacky,  etc.  By.,  60  Fed.  79S,  22 
V.  8.  App.  54,  afflrmlDg  Tod  v.  Kentucky  Union  Land  Co.,  S7  Fed. 
B7,  holding  c<»isolldatlon  of  land  and  railway  companies  valid,  and 
foracloeing  mortgage;  Marbury  v.  Kentucky,  etc,  E^and  Co„  62 
Fed.  847,  22  n.  6.  App.  207.  holding  acqulridon  of  railway  stock 
by  land  cmnpany,  and  guaranty  of  former's  bonds,  valid;  Pearaall 
V.  Great  Northern  By.,  7S  Fed.  038,  holding  right  of  ralbvid  to 
consolidate  Includes  right  to  make  traffic  agreement;  Toll-Boad  Go. 
V.  People,  22  Colo.  4S7.  4S  Pac  401.  87  L.  B.  A.  721.  and  n.,  hold- 
ing sale  of  toll  road  and  franchtses  valid;  State  v.  Hannibal,  etc., 
B.  Co.,  37  Mo.  Avp.  DOe,  holding  corpomtlon  aottaorlzed  to  con- 
struct toll  road  can  purchase  one;  Camden,  etc..  B.  B.  v,  Jjaya 
Landing,  etc.,  K.  K..  48  N.  J.  L.  S60.  S74,  7  At).  S24.  538.  holding 
railroad  lease  va'ld;  Mills  v.  Central  B.  B.,  41  N.  J.  Bq.  8,  2  Atl. 
406.  annulling  void  railroad  lease;  dissenting  opinion  In  Union 
Pac  Hy.  V.  Chicago,  etc.  By.,  163  U.  8.  606,  41  L.  280,  16  8.  Ot. 
1189,  majority  holding  railroad  contract  allowing  another  ta  nee 
Ite  tracks,  valid.    8ee  79  Am.  Dec  S16,  and  90  Am.  Dec.  334,  notes. 

Distinguished  In  Central  Transp.  Co.  v.  Pullman's  Oar  Co.,  130 
n.  8.  44.  8&  L.  63.  11  S.  OL  482.  holding  car  company  cannot  lease 
all  prop»ty  to  another. 

CorporatlimB. —  Those  accepting  preferred  sKxA  tram  railroad, 
and  drawing  dividends  thereon,  cannot  object  to  power  ot  com- 
pany to  Issue  it,  p.  481. 

Approved  In  Preston  v.  Olndnnatl,  etc,  B.  Co.,  86  Fed.  68,  I  L. 
B.  A.  142,  and  n.,  holding  stockholders  liable  to  Judgment  dvdlbRa. 

Oorporatlana. —  Those  receiving  stock  In  vendee  company,  for 
•ale  of  corporation  to  another,  cannot  attach  as  vendors  In  priorilj 
s  of  latter,  |l  4&B. 


Ballroada.— Hortgage  of  after-acqulted  pmpwty  covers  brandi 
railroad  built,  as  part  ot  Its  chartered  Una,  bj  another,  bnt  sobject 
to  Ihe  prior  lien  ot  oonatmctlaB.  p.  486. 
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OvpentUoB.— BtDckholdsn  cannot  object  that  uotliw  cMVo- 
iBtlaa  nnlawfnllT  axerdsed  !!■  powen  In  performing  It>  oMIfattoM 
ti  thetr  eoupanr,  p.  4ST. 

IDS  D.  8.  4ST-9(M,  37  L.  288,  PARKBRSBDBQ  t.  BROWN. 

Zqaltj. —  Bill  for  equitable  relief,  decree  being  tar  Blmple  money 
Jndcment  based  on  legal  liability,  for  wblch  tbere  waa  an  ade- 
qoate  remedy  at  law.  Is  not  sustainable  on  appeal,  p.  DOO. 

Apprond  In  Bnzard  r.  Houston,  119  D.  S.  SC>2,  SO  L.  4S4.  7  8.  Ct. 
X2,  (llamlaaing  bill  In  equity  to  recorer  meney  Judgment  for  fraud; 
Zerlagoe  t.  Texaa,  etc.,  R.  Co.,  84  Fed.  243,  dismissing  bill  for 
tpacUc  performance,  whlcA  abowa  only  Hgbt  to  damages:  Paton 
T.  Uajeca,  46  Fed.  211,  dismissing  bill  In  equity  to  recover  overpay- 
neata  on  sale  of  cotton;  Security  Savings,  etc.,  Assn.  v.  Bucbanan, 
«  Fed.  801,  81  D.  S.  App.  244,  disffilsslag  equitable  blU  against 
■cents  ■ornrlnff  loans  on  fraudulent  i^reeentatiotts;  Alger  r. 
AadenoD.  S2  Fed.  709,  dismissing  bill  to  rewind  eale  of  land,  wbere 
ealy  ronedy  la  damages. 

Dbmngntobed  In  Tyler  t.  Savage,  143  U.  S.  04,  06.  36  L.  SS,  89. 
12  8.  Ct  84S,  awarding  recovery  la  eqnlty  of  money  paid  for  stock 
osder  miarepresentaClons;  Onnn  v.  Brlnkley  Oar,  etc..  Mfg.  Co.,  66 
VM.  384.  27  n.  8.  Ar).  770.  and  Oolonlal.  etc.,  Htge.  Oo.  t.  Hntcb- 
laaofl  Htge.  Co..  44  Fed.  222,  botb  maintaining  bill  in  eqnlty,  where 
■cconnting  la  necessary. 

■nnieip*!  corpotationa  may  not  be  anttaorized  to  "  lend  "  bonds 
for  manafacturlDg  enterprise,  payment  of  which  Is  to  be  made  by 
I.  this  not  being  for  a  public  purpose,  p.  SOI. 

I  in  Cole  V.  La  Grange,  113  D.  S.  6,  28  L.  808,  6  8.  CL 
419:  holding  bonds  leaned  to  aid  private  manufactarr,  void:  Brown 
V.  IngalU  Twp.,  81  Fed.  480,  holding  refunding  bonds  valid,  al- 
Iboagh  original  bonds  were  iBsned  to  private  company  and  void; 
Batberiand-lnnea  Co.  v.  Hvart,  86  Fed.  601,  602,  holding  municipal 
eeatract  to  aid  private  manufactory,  void;  Cole  v.  La  Grange,  19 
Fed.  878,  refnalng  recovery  on  bonds  Issued  to  aid  Iroo  worka:  King- 
Man  V.  Brockton,  1S3  Maaa.  250,  26  N.  B.  900,  11  L.  R.  A.  126,  and 
&.  boMlng  town  cannot  erect  hall  to  be  used  partly  by  Grand 
Army  poet:  Feldman  v.  City  Council,  23  8.  0.  6S,  64,  97,  6B,  9S  Am. 
BepL  a,  10,  1%  IB,  hiridtng  bonda  Issued  to  aid  private  rebuilding, 
after  fire,  void:  HcCollough  v.  Brown.  41  8.  0.  249,  19  B.  H.  473, 
a  L.  R.  A.  422,  holding  aUtute  giving  State  monopoly  of  sale  of 
B<|«OT«,  void;  Pollock  v.  Fanners'  Loan,  etc.,  Co.,  1S7  0.  S.  695, 
SeaL88L.824.828.158.Ot609.606.  and  Savings,  etc,  Assn.  v. 
AJturaa  Co.,  OB  Fed.  683,  arguendo.     See  88  Am.  Dec.  668.  note. 

IHattngniabed  In  Qulncy  v.  Jackson.  113  D.  8.  338,  28  L.  1008,  B 
&  OL  M0,  eompeUlng  taxation  for  payment  of  bonds  issued  to  aid 
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nUroad;  Latrd  t.  De  Soto,  32  Fed.  068.  awudlBg  tMorwr  o" 
bonds  Issued  to  aid  railroad;  Holt  t.  Antflm,  M  N.  H.  S88,  9  AtL 
SSS,  boldlng  tax  for  building  schoollioiiBe,  to  be  leased  to  andBny. 
raUd;  8tat«  t.  Nelson  Co.,  1  N.  Dak.  05,  26  Am.  St.  Bep.  OtS,  4B  M. 
W.  S6,  8  L.  K.  A.  287,  and  n.,  boldlng  bonds  Issued  to  procure  ned 
for  needy  fermen,  valid. 

Municipal  mrporatltHta. —  Tbere  being  a  total  want  «rf  power  to 
Issue  bonds,  payment  of  Interest,  or  acts  of  ofBcers,  cannot  amount 
to  esto^Ml  or  ratification  by  the  city,  p.  501. 

Approved  in  Central  Tranap.  Co.  r.  Pullman's  Oar  Co.,  139  U.  8. 
BS,  3S  L.  68.  11  8.  Ot  486.  affirming  S.  O.,  (KS  Fed.  IBS,  refusing  re- 
covery of  money  doe  corporation  under  unauttiorlBed  contract; 
Oowdrey  t.  Caneadea.  21  Blatcbf.  3K3.  16  Fed.  684,  refusing  re- 
cover; on  void  bonds  of  municipality;  Boweu  v.  Heedles  Nat  Bank, 
04  Fed.  930,  refusing  recovery  against  bank  on  ultra  vfces  contract 
of  guaranty. 

DlsUngulBhed  In  Missouri  Pac.  By.  v.  Sldell.  87  Fed.  409.  86  U. 
a  App.  162,  holding  railroad  bound  by  constmctlon  contract  al- 
though all  statutory  requirements  were  not  Observed. 

Oontraets. —  Where  city  has  received  prtqierty  In  trust  to  aecare 
repayment  for  bonds  which  It  had  no  authority  to  iMua,  It  Is  not 
liable  as  trustee,  but,  being  merely  malum  prohibitum,  property 
may  be  recovered  by  pledgor  or  those  to  whom  he  aaslgned  Uie 
void  bonds,  upon  repayment  to  city  for  expendlturea  and  interest 
paid  on  bonds,  pp.  60S,  604. 

Approved  In  Chapman  v.  Douglas  Co..  107  U.  8.  860,  27  L.  383.  2 
8.  Ot  72,  enforcing  payment  for  lands  conveyed  ts  connty  for  poor- 
farm;  Bead  V.  PlattsmouQi.  107  V.  8.  UTS,  27  L.  417.  2  a  OL  215. 
enforcing  repayment  of  money  paid  for  unauthorised  twuds;  Lewis 
T.  Shreveport  108  D.  8.  287,  27  L.  730,  2  8.  Ot  636,  refuring  recov- 
ery of  interest  on  unauthorized  municipal  bonds;  Logan  County 
Bank  v.  Townsend,  130  U.  S.  75,  86  L.  Ill,  11  8.  Ct  409,  allovriuB 
recovery  ot  bonds  transferred  to  national  bank  under  unauthorized 
contract;  Oladttone  v.  Throop.  71  Fed.  349.  37  U.  a  App.  481,  en- 
forcing payment  of  vlUsge  bonds  irregulariy  Issued  for  lawful  debt; 
Irvine  v.  Board  of  Commrs.,  75  Fed.  768.  granting  recovery  of 
connty  warrants  exchanged  for  void  bonds:  Andrews  Bros.  Oo.  v. 
Yonngstown,  etc.,  Co.,  86  Fed.  606,  allowing  recovery  of  prcqierty 
delivered  nnder  invalid  contract;  Barcus  v.  Gates,  89  Fed.  790,  SI 
tl.  8.  App.  611.  allowing  rescission  of  stock  subscription  for  fraud, 
although  statutory  requirements  were  not  observed;  Bond  v.  Moat* 
gomery,  66  Ark.  671,  35  Am.  St  Bep.  123,  2D  a  W.  627.  ollowfiic 
recovery  of  money  paid  at  void  probate  sale;  Brown  v.  AtcbUon, 
88  Ean.  49.  7  Am.  St  Bep.  624,  17  Pac.  472,  holding  city  must 
account  for  benefits  received  for  void  bond^;  Lincoln  Land  Oo.  v. 
Grant,  B7  Neb.  77,  77  N.  W.  351.  holding  vlll^e  liable  tor  use  ot 
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trfeuti,  oadar  toM  oontnut;  BaOnMd  t.  BkOroad,  08  M.  H.  UZ, 
m  Ha.  SL  Bep.  B80,  coHectliiK  aoOuirlttoi,  and  sisntlnc  MMmtt- 
ta(  ul  no»TWT  of  properlT  ondw  ultra  Ttoea  contract;  Facvte*! 
Buk  *.  DaMon,  2  OU.  48S,  ST  Pac  809,  allowlac  recoTer;  of  iuarl> 
M  laivMt  paid;  Bx  parte  Mason.  28  Or,  22,  H  Am.  St  Bep.  774. 
•  he.  <B3,  hoUlnc  pubUcatltHt  of  Ubd  InTolTW  moial  tnrpltnda, 
Bd  mtbtxHag  attomoy;  Waabloffton,  etc.,  B.  B.  v.  OaienOTe,  8S 
Ta  TIflt  S  8.  B.  4S6,  mpjiyiitg  role  In  action  on  nIlroad-«id  bouda; 
itfcMiiMPi  oplatOD  In  Batb  GaB-UKbt  Oo.  t.  OUffy.  ISl  N.  T.  4S, 
■  N.  B.  880;  M  L.  B.  A.  STl,  majorltr  alloirlnc  ncorarr  of  nm 
nte  nUz»  Ttm  leaae:  BaUwar  Ooa.  ▼.  Eeoknk  Bridge  Oe^  ISl 
D.  &saSlS8L.U8,»6.0t.TTe;  Detroit  t.  Detnrit  Ottj  Bj..  H 
M.  MS.  and  McrrtU  t.  Montlcello.  72  Fed.  444,  84  U.  &  App.  «1S, 
Ufneada 

DirtlocnlalMd  In  HlUer  t.  Perrto  Irr.  Dlst,  82  Ped.  288,  orderias 
wmBatlon  of  void  boodi^  wltboat  Immediate  return  of  ouuldif^ 


M  n.  &  800-619.  2T  L.  139.  CLABK80N  V   8TBTBN8. 

Ogatawta. —  In  ahltt-bnlldlof  contracta  pro^HdUig  for  paTments  aa 
*«t  pTogTMaes.  time  wben  title  passea  la  determined  bj  Intent,  aa 
*o*s  ^  drcnmatancea  In  each  case,  p.  076. 

Appnmd  In  nie  Poeonoket  S7  Fed.  36B,  applylnc  role  in  cod- 
■ralBc  lUp-bnlldlug  contnujt 

Oanbaetn. —  Dnder  drcnmataace*  taarein,  title  to  timiI  waa  held 
•M  to  paaa  nntn  comirietlon  and  acceptance  by  United  Statea,  and 
HMMka  of  OongraM  glTlng  aD  Interaat  «f  soTemment  to  ccrtalB 
IMIn  paMod  notUnr,  pp.  SIT.  Sit. 

m  u.  ■.  siaszi,  sr  l.  ses,  pattbbsoh  t.  ltitdb. 

OwpniBtlaiii.  Oapf tal  atoA  la  tnat  fond  lor  bonedt  tt  atStttn 
WPt  B21. 
1  In  Handler  ▼•  Btntx,  UT  V.  8.  868,  84  L.  TOS,  11  &  OL 
lUL  fflkbrtet  ▼.  Helena,  etc^  B.  Co.,  48  Fed.  B21,  D22,  Bmnawlck 
JmwOaaf  Oo.  v.  Kat  Bank,  88  Fed.  aOB,  line's  Appeal,  106  Pa.  BL 
IK  n  Ail  Bev.  17a  and  Lewla  ▼.  Qlenn,  84  Ta.  B7B.  6  S.  B.  SS2, 
al  etfardnc  abatataoldafa  UablUtf  on  nnpald  ito<&  balance;  In  re 
Mb  Iron  Worka,  M  Ped.  4178,  boldlng  unpaid  atoek  entwcrtptloaa 
MAmaMe  tij  attachment;  Upplncott  t.  Shaw  Oarrlage  Oo,  36 
Fed.  888.  ap^jtaif  mle  In  dlatrlbating  fnnda  of  tneolvent  coriMra- 
Oaa:  Oompton  t.  Jerop,  68  Fed.  388,  81  D.  S.  App.  486;  foiedoalaK 
nOnad  mortiace;  Vvw  York  Life  Ins.  Co.  t.  Beard,  80  Fed.  6T, 
■  bill  by  Jadgmeat  credlton  agalnat  a 
r  atatnta.    Baa  8  Am.  St  Bep.  8S&,  Dot& 
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CorponUmw. —  Stock  vnbacrlptloii  Is  part  sf  ssoeta  of  oorpon^ 
thm,  colIectlMs  throncb  ttia  corporatloii  utd  not  dlreoUr  b7  creditor, 
p.  SSI. 

Aronrod  In  BrvfrB  t.  F1^  38  Fed.  228,  (UnnlBBlng  snlt  n(»lnat 
ttockbolder  bj  Jadgment  ovdltor  of  corporation;  RemlBfloo  t. 
Samutn  Bay  Oo.,  IdO  Bloat.  496,  8  N.  B.  2M,  iwpljinc  mla  aad 
dlamlaat&K  blU  by  creditor  against  etockholder;  Banaar  ▼.  mtomp- 
wm,  se  Mo.  App.  88,  enforcing  Btockholder'a  UabllUr  tor  nnpaJd 
■nbflcrlptlon;  Bnmdage  t.  Honnmental  G<dd,  etc.,  llln.  Oo.,  12  Or. 
SM,  T  Fac.  S15,  ikpplrlng  rule  and  enforcing  sbarebolder's  BablUty 
In  eqoltr:  Hardr  T.  Norfolk  Utg.  Co.,  80  Va.  416,  aifordng  stock- 
bolder'a  liablUtj  for  unpaid  anbscrlptlon.  and  executing  tmtt  deed. 
See  S  Am.  8t  Bef.  806,  8S8,  note. 

DUUngplBbed  m  Donr  City  Nat  Bank  t.  WecbaelberK  4B  Fed. 
061,  holding  corporation  not  indtspensable  party  to  anlt  to  enforce 
■baretaolder'B  UabiUty;  Nat  Park  Bank  t.  Pearey,  64  Fed.  Ue,  B2H, 
Uechanica'  Sar.  Bank  t.  FldeUty  Ina..  etc.,  Oo.,  87  Fed.  115.  and 
Aldricb  T.  Ancbor  Coal  Co.,  24  Or.  39,  41  Am.  St  Rep.  S36,  S2  Pac. 
769,  all  luridlng  dwreboldera  liable  to  corpoiaUon  eiedlton,  udcc 
statate. 

Oorpnratlona.— Creditor  of  Oregon  corporation  cannot  directly, 
by  acUoo  at  lav,  enforce  stockbolder*!  liability  on  niipald  stock 
fnbBcrtptlon;  bis  remedy  la  In  eqnity,  p.  B21. 

Approved  In  Fonrtb  Nat  Bank  t.  Francklyn,  120  U.  S.  ISO,  SO  !•. 
820,  T  8.  Ot  762,  applrlng  mle  nnder  similar  Btaode  Island  lawa; 
In  re  Olen  Iron  Works,  17  Fed.  827,  maintaining  creditor'a  bin  to 
enforce  stockbolder'a  liability  on  nnpald  stock  snbacrlptlons:  In  re 
Orjttal  Spring  BottUng  Co.,  96  Fed.  946,  enforcing  liability  at 
sbareboldeni  oC  InaolTent  corporation,  in  eaoltj;  Obamberlalu  t. 
Brombeig,  83  Ala.  G62,  8  So.  436.  enforcing  sharebolder^  lialiillty 
at  snlt  of  assignee  nnder  deed  of  assignment:  Patterson  t.  Lynde, 
112  m.  203,  206,  Sfiplylng  rule  and  dismissing  snlt  against  stock> 
holdara;  Tan  Pelt  t.  Qardner,  M  Neb.  710,  75  N.  W.  877.  flying 
mle  mtder  Nebraska  lav;  HarshaH  t.  Sberman,  148  N.  T.  27,  81 
Am.  St  Bep.  665,  42  N.  B.  C4,  84  L.  B.  A.  766,  amoljlng  mle  and 
dismissing  salt  against  stocUudder;  Lane's  Appeal,  106  Pa.  St. 
71,  SI  Am.  Rep.  178,  enforcing  sbareholder's  liability  in  eqnity. 
See  notes  In  99  Am.  Dec.  433,  100  Am.  Dec.  654,  and  S  Am.  St 
Rep.  811. 

Dlstlngnlsfaed  in  PoweU  t.  Oregonion  By.,  18  Sawy.  643,  88  Fad. 
18T,  S  L.  R.  A.  201,  enforcing  shareholder's  stock  UabUlty  for  paj- 
niMit  of  Judgment  againat  corporation. 

106  V.  S.  621-623,  27  L.  288.  EX  PARTS  OABLL. 

Ooorta. —  Rerlewing  [M>wer  of  Supreme  Court  In  criminal  laiw. 
on  halieaB  corpns.  Is  limited  to  single  qnestion  of  conrf  s  power  to 
commit  prisoner  for  act  of  which  Ite  was  conTlcted,  p.  62^ 
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ORed  aod  irtnctple  appUed  In  Bx  pMte  Wilson,  114  V.  8.  421,  SB 
L  90,  B  S.  OL  937,  r«T«slng  S.  0..  IS  VM.  8S,  and  dlscbsrgtlic 
priMBer  eoavlcted  of  haTlng  coDQterfett  Cnlted  States  bonth^  wltb- 
oot  pnmtatment  or  Indtctment;  Stevens  t.  Fuller,  138  U.  S.  478, 
M  U  488;  10  8.  Ot  018,  ntBtlB£  to  nvlev  Irresnlsrltlea  tai  proceed- 
kp  befon  United  Btatea  commlKloner,  on  exuidnk'tioii  of  poor 
4tMar,  conrlcted  of  fmnd;  In  re  Ha;fldd,  141  U.  &  lie,  35  L.  83S, 
U  &  Ot.  041.  boUlnc  IM«n]  eonrt  withont  Jurisdiction  to  conTlct 
Indlui  tot  ndoUerr,  committed  wWiln  terrltorr  of  bis  n&tloB: 
HoRier  T.  UnMed  StUea.  Itt  D.  S.  6T8,  SO  L.  200,  13  &  Ot  B2D, 
MdlBc  eanrnttment  b7  Dnltod  Statee  conunlodoner  for  sending 
lettoT  ctrcnlara  thronfli  mall.  TaUd;  In  ra  Fredertdi,  140  U.  8.  7B. 
tl  L.  SG6,  13  S.  OL  TOR,  ntiMng  to  dlstdiarge  prisoner  convicted 
«f  Border  by  Btate  court;  In  re  Morria,  40  Fed.  826,  applying  role, 
■ad  holding  coDTlcUon  before  United  States  commlsaloner  for  conn- 
taiMtlag.  valid;  Bz  parte  Ulrlcb,  48  Fed.  663,  collecting  autboritles, 
la  ro  toaknr.  40  Fed.  SSI,  and  In  re  King,  Bl  Fed.  486,  all  refusing 
to  tocbargo  prlaocker  cimvlcted  by  Stato  court;  In  ro  Bowo,  77  Fed. 
W,  40  U.  H.  App.  510.  rernslng  to  dlscbnrge  prisoner  be4d  for  trial 
and*  eometed  Indictment,  not  changing  oSenae;  Bx  parte  Brandon. 
40  AA  144,  4  8.  W.  4fi2,  reusing  habeas  corinis  to  prisoner  con- 
fktsi  wttbont  Jnr7,  wltbln  JnrlsdlcUoo  oC  Hsror's  Oonrt;  Kmn 
T.  l^onaa,  80  Ohio  8t  880,  48  Am.  Rep.  460,  dlicbsrglng  prisoner 
sfter  lasnanes  •(  pacdon  ftnudnlmtlr  procured.  See  28  Am.  St. 
lap.  108,  not*. 

Osvrta. —  ATcnnesit  In  Indictment  Qiat  counterfeits  wexo  bonds 
«r  Unttad  8tatea  la  euongh  to  gtre  Ohvntt  Ooort  lurtodlcdon,  p.  S2L 

(Mntnal  I&w. —  Brron  otHnmHted  on  trial  ot  Issnea  ot  tact  In 
olalnal  esaea  In  Fadacal  conrt%  we  not  revSawable  In  Sopruno 


M  n.  8  S»-69B,  tr  L.  988,  T0UM08T0WN  BANK  v.  HUOHSa 

Afpaal  and  mvr. —  Wbere  Jurisdiction  of  Supreme  Oonrt  d*- 
piai  on  amonnt  In  controTorsy.  It  must  be  moner,  or  aome  right, 
Iho  valao  et  wUdi  can  be  aacertalned  In  moneji  p.  S24. 

OuMta. —  Wham  Olmlt  Court  dlamlsaed  salt  to  enjoin  eouMr 
BsdMar  from  compdllng  bank  enehler  to  s^war  wltb  bo<riu  and 
gh*  itHwicb  of  taxable  prof)ertj  ot  bank.  Supreme  Oourt  has  no 
fnlodletleB  to  review  decision,  raloe  In  dlspoto  not  being  asoat^ 
tolaable  In  money.  P-  B24. 


sv^- AflMnTlti  cu  entj  ba  i 
m  not  appearing  oa  tact 
a  can  be  Mined  to  money,  p.  BK. 
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106  D.  8.  626-882,  27  U  168.  UNITED  STATES  y.  STONB. 

Sobt.— Under  plea  of  nO  debet,  It  ti  not  error  to  Btrlke  sat 
Kottee  of  apeclal  mstter  to  be  ((Ten  In  erldence,  which  !■  ftdmtaslble 
nader  the  plea,  p.  027. 

Brldenoa.— In  action  by  United  Statea  on  bend  of  tnteraal 
reremie  collector,  tranectlpta  from  hooka  at  treavorj  department 
are  admlsaible  to  ^tow  state  of  Mconnts,  thonfti  ther  reqnlre  fiu- 
thor  evidence  to  anptport  Uiem,  pp.  S29,  682. 

AVPronA  In  United  States  t.  Dnmas,  140  U.  a  286,  ST  U  T8T. 
U  8.  Ot  874,  ttoldlng  orden  of  postmaster-senenU  admlarible  In 
■ctlcn  asalnat  aoreUes  of  postmaster. 

IntarBAl  ronmiM. —  Snretlea  on  bond,  ooTerlng  aecond  term  of 
rsrenne  collector,  are  liable  for  taxes  C(dlected  dnrlns  that  term,  on 
awessment-rollB  received  daring  prior  term,  or  for  money  or  stamps 
on  band  on  expiration  of  flnt  term,  pp.  628,  680. 

InteruAl  rarenoa.—  Sureties  on  bond  ot  internal  rereniie  ei^ector 
are  liable  onl;  for  money  received  dartng  term  ot  coUeetor'a  ap- 
pointment, covered  by  tbelr  bond,  and  they  mar  show  lime  of 
dsCanlt,  p.  630. 

Appravod  In  United  Statn  v.  Tan  Stetnberc,  7?  Ped.  861,  and 
Umted  States  t.  Hwsman,  70  Fed.  S8S,  684,  44  U.  B.  App.  171,  both 
antlylac  mle  In  action  against  poetmaater's  sarettes;  Admlnlstra- 
•ora  T.  UcKowen,  etc,  48  La.  Ann.  257,  SB  Am.  8L  Rep.  279,  1»  So. 
QBit  btrtdtng  mretlea  on  officer's  bond,  coverlns  first  term,  not  liable 
for  aots  dortag  sabseiiuent  term;  Stocer  v.  KelQi  Oo.,  48  Neb.  292, 
87  N.  W.  81D,  enforcing  liability  of  sureties  on  connty  treasnrer's 
b«^:  Clark  t.  Douglas,  08  Neb.  1774,  79  N.  W.  169,  holding  snrettas 
<V  seoood  term  bond  must  Aow  mIsapiHxiprlatlon  daring  first  term. 
to  aretd  reqnnslblUty;  Salaxar  v.  Territory,  8  N.  Mez.  8,  41  Pac. 
582,  holdlsc  second  term  snreUea  not  liable  for  treaaorer'B  defaalt 
daring  flnt  term. 

Bvldmoe. —  In  suit  on  reveane  collector'e  bond,  his  recalpt  tor 
aaseasstent-rolls  Is  prima  facie  evidence  Uiat  he  recrtved  tbe  taxes 


106  U.  8.  (»2-«36,  IT  L.  268.  BHBILTON  T.  TAN  EI.BBOE. 

■qnl^. — Only  qneattons  op&t  for  examination  on  bill  ot  rertew 
for  error  of  law,  appearing  on  face  of  record,  are  and)  aa  arise  oa 
pleadlnia,  proceedings,  and  decree,  wttboot  reference  to  evidence, 
p  SS4. 

Olted  with  auroral  In  Willamette  Iron  Bridge  Ca  v.  Hatch,  12B 
U.  8.  7,  81  L.  681,  S  8.  Ot  814,  reversing  S.  O.,  9  Sawy.  648.  19  Ped. 
3S0,  and  sustaining  bill  to  review  decree  enjoining  construction  er 
tnldge  over  navigable  river;  Klmberly  v.  Arms,  40  Fed.  606,  rtfua- 
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1B(  UD  tB  rarlflw  decroe  from  wblcb  peUtioiinv  bare  sppekled; 
rmaM  T.  Glk7,  SS  Fed.  T,  2  D.  S.  App.  2S4.  refartng  bm  to  rvrlew 
tKTwt  orderlKg  partnenhlp  acconntlag;  Reed  v.  StanlTt  SB  ^^d.  4S3, 
MKiff  bin  of  rertnr  must  be  brongbt  witbin  time  allowed  for 
■ppeal  In  Federal  eovrte;  Prentlu  t.  Faleler,  ac  Fla.  928,  T  80.  66, 
T  L  B.  A.  643,  and  n^  sllowlns  bill  to  rarlew  decree  not  Jnstlfled 
bj  oricbuJ  bUl. 

■imtjr. —  On  bU  oC  nrltnr  for  errora  In  law,  tbe  trntb  of  aaj 
IM  amTed,  iBContfitMit  wUi  decree,  la  not  admitted  by  demorrer. 
P.GH. 

■qQttgr> —  Party  aerred  wtth  anbpmna,  wbo  did  not  plead,  uunrer 
w  demnr  to  bUl,  la  bomid  bj  decree,  aldionxh  not  partlcolarl; 
■aaedln  tt,  p^  DSS. 

B|iillj. —  On  bUl  at  review  to  foteclonm  decree,  wbwe  alleged 
aew  mttcr  lelatea  to  proccadlnfa  In  making  eale.  It  can  have  no 
ifcct  oa  orlclnal  decna,  and  bUl  wlB  be  dismlaaed,  p.  SS&. 

W  U.  B.  686-«87,  ST  L  264.  UOTTBD  8TATB8  T.  DBNVIR. 

United  Stataa.— OoTemment  officer  dtarged  wltfa  dlaburswDeat 
if  Boaey,  la  trot  liable  tor  Uneraat,  nnleaa  he  has  failed  to  pay  when 
irrailaii  iwnUred,  or  to  accomt,  pay  giver,  or  tranater  the  money 
«  ncoe  lawful  order,  p.  D86. 

Approred  In  United  States  ▼■  Fltzetmmoii%  60  Fed.  8S4,  aUowln« 
ktanat  acalnM  Dnlted  States  marahaJ  from  time  balaace  was 
MUd  acalaat  Um. 

Axmf  sad  navy. —  Snrety  on  bond  of  navy  paymaater  ber^n, 
k<U  laMe  far  Intarest  on  money  not  accoonted  for,  only  from  com- 
— scuutinl  of  airit,  tbere  barlnf  been  no  prevkma  demand,  p.  636. 

MS  V.  I.  OSr.  S7  L.  204.  UNITBD  STATB8  t.  EN0WI.B8. 
In  Mto  to  preceding  case. 

US  D.  a.  S37-H2,  27  L.  800.  DBTBOIT  T.  DBAN. 


-Where  anlt  to  enjoin  dtr  tnm  enforcing  forfeiture  ot 
a  prhata  eoiporatlMi's  property  was  coUaslTely  arranged  among 
Aeeturs,  ao  as  to  bring  It  within  Jnrladlctlon  of  Federal  conrt.  It 
wC  be  illnnlaaed  under  act  of  Uarch  8,  1B76,  p.  641. 

Qted  wia  appraral  In  Fannlngton  t.  PlUAnry,  114  O.  a  146; 
»  L.  U7,  6  a.  GL  Sll,  and  Harden  t.  Uannlng,  106  0.  S.  DSP,  2T 
L,  wr.  1  s.  Ct.  620,  both  dlamlaalng  suit  collaslvely  bronght  within 
larladlctlan  o(  Federal  conrt,  by  using  complainant  without  In- 
Imst;  Lehtrt  Mln..  eta,  Oo.  t.  Kelly,  160  U.  S.  342,  40  L.  460,  16 
t.  &  ns,  dlamlaalng  salt  by  corporation  organtaed  solely  to  give 
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Fed«m  iwiirt  Jnrtsdlcdon;  ClUe7  v.  Fartten,  02  Fed.  SOD,  fltimiaitnc 
■alt  wfare  parttea  were  placed  on  wrong  Mda  to  ttve  iuitaOieOaa. 

DUtlnxnlslied  In  Bowdobi  Colics  t.  Uenitt,  S3  Fed.  214.  boUiiic 
mlt  by  ceBtul  qne  trast  after  refusal  of  trastee.  not  coHusItc. 

Ovrporatlons. —  Stockholder  enlng  to  protect  hie  own  and  corpo- 
ration's rights,  mun  abvw  snch  real  and  penlotent  neglect  or  le- 
toBti  of  directors  to  act,  as  would  lead  to  Ineoiedtablo  loaa  to  hln 
If  he  were  not  permitted  to  me,  p.  542. 

'  Oltad  and  principle  rcdled  upon  In  Qntncy  t.  Steel.  120  U.  S.  MS, 
M  L.  ffiT,  7  a  OL  524,  dlsmlostng  anit  by  stockholder  of  gaa  cob- 
panj  to  enforce  dalma  against  dt;:  lAfkyette  Oo.  t.  Neety,  Zl 
Fed.  T40,  malnt^ntng  suit  by  stockholdera  to  wind  op  corporaUttt'a 
affaire  aftw  dlaeolntlon;  U'Henry  t.  New  York,  etc.,  B.  Co..  22 
Fed.  181,  dlsmieelng  bill  by  stockholders  of  railroad  to  set  aside 
leaae;  Weldenfeld  t.  Allegheny,  etc.,  IL  Co.,  47  Fed.  14,  refnolng  to 
enjoin  railroad  directors  at  enlt  ot  stockholder;  Dtinphy  t.  Traveler, 
ete.,  Assn.,  146  Maaa.  498.  10  N.  B.  4S1,  dismissing  bill  by  stock- 
holder gnUty  of  laches;  Slattery  t.  8L  Louis,  eto.,  Transp.  Co.,  91 
Ho.  225,  60  Am.  Rep.  248,  4  8.  W.  81,  applying  mie  aad  malatalnlDjf 
anlt  by  stockholder;  Barr  t.  New  Tork.  etc,  R.  B.,  12S  N.  T.  2T2, 
96  N.  B.  1^  enforcing  payment  of  rent  under  railroad  lease,  at 
■alt  of  stockholders;  Latimer  T.  BaQinmd,  89  S.  0.  53,  17  8.  E.  2S1, 
dismissing  bill  by  Btockholders,  where  redress  was  not  sought 
tiirongft  corporation;  Bweeny  t.  Sngar  Oo.,  30  W.  Va.  451,  8  Am. 
8t  Bep.  96,  4  8.  B.  436,  aTOldlng  fraudnloit  conreyance  by  oorpo- 
raUoB,  at  salt  of  (^editors;  Dond  t.  Wisconsin,  ete.,  R  Oo„  65 
Wla.  U7,  66  Am.  Bep.  628,  2S  N.  W.  686,  dlsmlsring  salt  by  BtoA' 
lurider  against  offlcers.  In  absence  of  aTerment  <tf  rtfnsal  of  oorpo- 
ration  to  aoe. 

106  n.  B.  642-64B,  29  L.  289,  MILLBB  t.  LANOABTBB  BANK. 

Oonrta. —  Bnpnme  Court  has  no  Jorlsdlctlon  to  review  State 
iedsfon  against  a  Federal  right  cbUmed  by  party,  not  for  himself, 
hot  for  tiiird  party,  pp.  644.  646. 

meatment  wUl  be  granted  against  party  holding  pimwrty  witli- 
oat  right,  defending  on  ground  that  clalmanf  a  Utie  Is  Invalid  nnder 
purchase  from  anoUier,  p.  646. 

Not  cited. 

108  U.  S.  646'^1,  27  L.  254,  PIBROB  t.  INDSBTH. 

Votariea — BUls  and  notsa. —  Foreign  cerUBcate  of  protest  tf  bOI 
Is  snlBelait,  althongb  notary's  seal  la  Impressed  directly  on  paper. 
p.  518. 

Aivrored  In  JacksoDTUle,  etc..  By.  t.  Hooper,  160  D.  8.  6Ul  40 
L.  6Z1,  16  a  Ot  881.  holding  any  maA  snfllclent  as  a  seal.  If  so 
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liKilfifl  br  «x«colKnt;  JoImw>ii  ▼.  Bntwa,  IH  Uua.  106,  27  N.  BL 
M,  luddtBf  ccrtlflcate  of  pioteat  competent  evldenee,  wltboat  tar^ 
tt«  proof;  Otibermaiui  t.  lit.  BS  Wla.  678,  57  Am.  BL  Rep.  diS, 
tt  N.  W.  Stn,  holding  ofBcUl  seal  must  be  ImprasMd  on  pftper,  or 
wu  or  mSer  attadied  therato.     See  W  Am.  Dec  688^  note. 

SiUaum.—  OaiKt  tMkee  JnAdal  notice  of  DOt&rial  aeala,  p.  54a. 

Apprared  In  Bartirdt  ft  Oo.  t.  AJexsnder  &  Co.,  BB  Mo.  App.  198, 
■pIdjrtnK  nfle  to  affldarlt  Med  to  revlTe  Jndsment  nnder  BtAtntB. 

BtOs  and  not««.—  lAw  of  place  wbore  blU  la  parable  piTonu 
time  and  maimer  ot  presentment  and  protest  p.  550. 

AyproTed  In  Pblppt  v.  Harding,  TO  Fed.  471.  84  IT.  B.  App.  148, 
M  L.  H.  A.  816,  boldine  llablUt;  of  Joint  makers  of  note  controUed 
b7  kw  of  place  of  pajment 

■fUtneo. —  Deposition  of  Norway  lawyer  bold  propeil7  admitted 
Is  proTe  time  allowed  for  presentment  of  bill  In  Norway,  under 
Minnesota  statnte  allowlnf  sncb  evldeiM*  wltbont  copy  of  law 
taclf,  p.  SCO. 

■vld<nos> —  In  absence  at  statnte,  foreign  wrlttoi  taw  most  be 
PMTCd  bj  cop7  properlT  antfaeDtlcated;  and  unwritten  law  by  tesd- 
■any  oC  ^rp^ta,  p.  B61. 

ApproTed  in  Dlclceraon  v.  Uatheson,  60  Fed.  76;  and  Uveipool 
•tnm  Oo.  T.  Pbenix  Ins.  Oo..  129  U.  8.  44fi,  S2  L.  TBS,  8  8.  Ot  47S, 
both  applying  rule  to  BngUih  law  since  dedaratloa  ot  todepend- 
noe;  Anlanlan  t.  Dostnmlan,  174  Uaas.  880,  54  N.  B.  846;  boldlng 
party  mnst  prove  tliat  law  mercbant  exists  In  TnrlceT;  Robertson 
T.  Staed.  186  Ho.  144.  68  Am.  St  Rep.  674,  86  8.  W.  612,  88  L.  R.  A. 
fOt,  twMIng  foreign  recelrer  snlug  for  pniperty  mnat  pnrrc  Juris- 
ikUon  ot  oamt  ^pointing  blm. 

IN  U.  8.  663-668,  27  L.  278,  TDRNBR  t.  FARUBRS*  LOAN  AND 
TRUST  OO. 

-  »»r— On  appeal  from  order  ot  Olrcnit  Oonrt,  cm^ 

s  Rpgrt  oC  sale  aftir  foreclosare  decree,  propriety  of  ramoral 

m  froB  State  to  Federal  court  cannot  be  determined,  p.  651 

Approrad  bi  I^ke  St  Hlee.  R.  Oo.  t.  Farmen*  Loan,  etc,  Oo^ 

TT  Fed.  771.  46  U.  8.  App.  630,  refnalng  to  review  order  dteolTtng 

tajanctlan.  in  detetmintng  Jarlsdlctton. 

BaMrral  of  cavMe. —  OlrcDlt  Coort  moat  remand  eanse  to  State 
oswt  at  any  time  wben  It  appeara  Qiat  K  la  not  properly  wltUn 
to  JvladlctloB.  p.  686. 

Appravad  tn  OrmTca  r.  Gorbin,  U2U.  S.69aS8L.46B,10S.Ot 
Wt,  rtmaadlng  case  erroneously  removed  from  State  to  Federal 
•Bort:  Alabama,  etc  H.  Oo.  v.  Oarroll.  84  Fed.  780.  62  V.  8.  App. 
4B8L  holding  eabmlssloD  to  Jury  of  qnestlon  ot  dUaenablp  proper, 
wber*  evidence  waa  conflicting. 
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JudsuMBta. —  Final  decree  tt  Orcolt  Coort  it  determliisthHi  Quit 
inlt  waa  wMbin  Fedenl  Jnrtadlctian,  utd.  In  absence  al  appeal  then- 
from.  U  condoBlTe  on  partlM  and  prtrtes  as  to  mattm  adlndlcated. 
p.  306. 

ApproTOd  In  Attdnm  v.  Nat  VoaaAet,  etc,  Wnka,  TT  IM.  TfA. 
46  U.  B.  App.  610,  seL.R.A.lBlandn^  boUlDS  torodkxan  sale 
not  open  to  c^lateral  attack. 

BamoTBl  of  oawMS. —  On  fiUnf  petltkm  and  band  In  Btate  emnt, 
ItB  Jnriedlctlon  ceasw  In  salt  remoTatile  ondv  Matota,  but  It  umlj 
be  remanded  bj  order  of  Federal  eaart,  wblcb  Is  appealable  mdo 
sUtute  of  1ST5,  p.  5S6. 

DistlDgQtahed  In  Blcbmcmd  B.  H.  v.  Thoanin,  184  U.  a.  4^  SS  U 
S71,  10  &  Ot  B17,  holdlDs  order  remaadlng  c«ne,  noi  appeaUMa 
after  repeal  of  statute  of  1876. 

Appeal  and  error.— Jnrtsdlction  of  Olrcalt  Oonrt  orw  aott  n- 
moved  from  State  court,  Is  rertewable  on  ^peal  frmn  final  6acme, 

f.  Boe. 

Approved  In  OrasweU  t.  Belauger,  S6  Fed.  58D,  Ifi  IT.  ■.  Appu 
104,  holding  Jarlsdlctlonal  facts  mnat  apitear  (n  reoord. 

Appeal  and  error. —  On  appeal  from  conflrmatloa  of  sale  at  rsfl- 
road  nnder  forecloeora  decree,  onl7  «zceptl<aia  to  report  eC  ml»  «V 
be  examined,  p.  607. 

Olted,  arsneodo.  In  Fanners'  Loan  Oo.  t.  OncoiW  <tc.,  B.  E„  S8 
Or.  88.  40  Pac.  1066. 

106  n.  a.  KS-fios,  27  l.  204.  mbbohamts'  bane  of  prncfl- 

BDBQH  T.  SLAOLB. 

Banknptay.— Proceedings  under  snpvrlaorT  powar  of  Olicalt 
Oonrt  m  bankmptcT  are  not  rertewable  In  Bivreme  Oonrt,  p.  EBB. 

Bankroptcr. —  Troatees  faave  no  Judicial  fnnctlooa,  bnt  caae  la 
always  wltUn  contnri  of  District  Court  nnW  final  aettlement  •( 
aatate,  p,  661. 

Banknqitcrv— Order  of  DIatilct  Oonrt  dlstrlbntlnc  baakropCa 
estate  and  nfflrmed  by  Orentt  Oonrt  nnder  Its  •operrlaorr  vtnnt, 
la  UadlBg  and  condndea  oedltors,  p.  S6S. 

Not  dted. 

106  U.  €.  668-671,  27  L.  271^  SAVANNAH  *.  JHSDF. 

Appeal  and  error. —  Wbere  dtr  Intervened  In  foredasnr*  pra> 
ceedlnsk  cdalmlng  taxea.  order  dismissing  petition  la  coDdnat*^ 
and  dtf  can  appul  K  amoont  at  taxes  claimed  Is  snfllctait  to  gt** 
tnrlsdlctloiii.  p.  665. 

Approved  In  In  re  Tjrler,  140  U.  a  187,  87  L.  607.  18  &  Ot  791. 
Gest  ▼.  Packwood.  14  8aw7.  14S.  88  Fed.  S86,  Oentral  B.  B.,  Me, 
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Oi.  T.  Funds'  lioui.  etc.,  Co.,  TB  r«d.  16S,  Bloxbun  t.  Ooiuiim. 
«r  Blec  etc.,  B.  a.  S6  Fla.  649,  SI  Am.  Bt  Bep.  53,  18  Bo.  4tt,  20 
L  K.  A.  Kll,  all  nplioldlns  remedy  of  tnterventlon  to  determine 
dalma;  Ballard  t.  Kennedj,  34  Via.  492,  10  So.  880,  holding  heln- 
kt-Itw  can  »vpf»l  from  foredoBore  decree;  State  t.  Superior  Coort. 
S  Waab.  700.  20  P«c.  203.  holding  coder  dlatrlbatlnK  funda  among 
jndgment  ecedltois,  appealshle;  Whttaker  t.  Sparkman.  80  Fla. 
K8.  11  So.  543,  arguendo. 

-  Where  raJlroad  duuter  prvWded  for  limited  (axattoB, 
B  taxation  for  benefit  of  State,  does  not  aleo 
r  aDtborttr  on  dty  to  tax  nilroad  propetty,  p.  S09. 
Ap^orad  tn  Bx  parte  Ohambertalo,  SB  Fed.  TOT,  aijolnlng  aherlff 
t  railroad  [»opert7  for  dtj  taxes. 


Ooorts. —  State  decision  concemlng  natore  and  eCFect  of  writ  of 
«ndr  la  State  cooits  vIU  be  followed  by  fliii««me  Oonrt,  p.  B72. 

BRDknptor.— When  Judgment  la  rendwed  against  one  wbfOr 
biftrs  bankrnptCTi  writ  of  error  bron^t  by  aaalgnee  ts  a  anW 
wttUa  R.  a.,  I  0067,  and  subject  to  UmttaUen  therein  e^rtased 
as  Ib  ttme  at  toliigliic  salt  arer  adverse  dslms  ts  baakropf  e  pr^- 

«t]F,  p.  sre. 

Oltsd  air>«oda,  l>  DotT  t.  Jewett,  22  BlatcU.  «a.  16  Fed.  888. 

BsBkfuytej. —  Under  B.  8.,  |  0067,  action  by  or  against  asslgaeo 
w  otbv  psraoB,  toochlng  adrerse  tntercM  In  property  transfstrsd  by 
lartt ml  mnst  be  bnotfit  wltfala  tw«  ysais,  p.  67& 

ApprsTsd  la  Bebsr  t.  Gnndy,  14  Fed.  806,  applying  rale  to  actloB 
by  aaslgaee  to  amol  Jadgmeot:  Leech  ▼.  Dawson,  28  Fed.  OCT,  ap- 
MrUv  nda  to  salt  by  assignee  against  bankmpt  to  recorer  land 
traadaienUy  retained  as  homestead;  Scott  v.  Uttle,  76  Fed.  S04, 
^plying  rsle  to  aetloa  by  aaalgnee  to  annul  deed:  Oags  t.  Do  Puy. 
m  IB.  so,  U  N.  ■.  879,  applying  mle  to  action  by  grantee  of 
aaalgnee:  OoodDOw  t.  Oakley,  66  Iowa,  060,  24  N.  W.  264.  applying 
rale  la  sntt  against  aaalgnee  to  enforce  tax  lien  on  land:  Kenyoa 
*.  WrUey,  147  Ussa.  477,  IS  N.  D.  228,  1  L.  a  A.  349,  applflng 
rals  In  BfCdoa  by  bankrupt  on  promlaeory  Dote;  Oebbs  t.  GUchrlst, 
■•  Ts.  sn,  AlflBlsslag  BBlt  by  aartgnee  to  recover  surplus  after  twa 
years;  biBk  ▼.  Profltt,  83  Ta.  808,  1  8.  B.  84.  holdtng  assignee's 
etatm  sot  iMrrad  If  broogbt  wttbln  two  years  of  maturity;  UtteheO 
V.  Oaife.  110  U.  a.  048.  28  L.  ass,  «  S.  Ot  17B,  aad  VMA  ▼.  Oraw- 
raod.  TT  Ala.  MS,  argMBdo. 

Dtoi^alsbsd  In  Bovn  t.  Delawan,  ete.,  B.  B.,  IBS  M.  T.  481. 

U  Am.  IL  Bsp.  070,  47  N.  B.  900,  holding  rale  not  anrilcaUe  «s 

1  by  aaatgaaa  to  recover  property  passing  to  Urn. 
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106  V.  8.  (fTS-STT,  27  L.  09,  ADAHS  T.  OBITTaKDBN. 

AppMd  uid  €Rar. —  Distinct  decrees  ta  tevor  of  or  mcalnat  dl» 
Unct  p&rtlee  cannot  be  Joined  to  glTe  Supreme  Ooort  JnrladlcttoB, 
p.  B77. 

Approved  In  mgln  ▼.  UaridiatI,  106  U.  8.  B82.  27  L.  860,  I  &  Ot 
486,  dlsmlMlns  appeal  where  amount  tn  cootroverar  ma  Inanffl- 
clent;  Hawler  v.  Fairbanks,  108  V.  B.  MS,  27  I..  822,  2  S.  OL  SBI. 
dismissing  cansea  of  action  wtiere  anms  are  Insnfflcient,  and  retain- 
ing others;  Topper  t.  Wise,  110  U.  S.  880,  28  L.  190,  4  8.  Ot  28, 
applying  rule  and  dismissing  appeal;  Stewart  t.  Dnotaam,  IIS  V.  8. 
60,  26  L.  831,  G  6.  Ct  1104,  dismissing  appeals  from  deereM  ob 
creditor's  bill,  wbwe  rams  were  tiunfflclent:  H«>derson  t.  Wada- 
worBi,  116  U.  8.  276,  28  L.  879,  6  a.  Ot  4S,  dIamlBsIng  appeals  wfaem 
amounts  decreed  against  beira,  on  note  of  ancestor,  wwe  Insoffldent; 
Bz  parts  Phmnlx  Ins.  Co.,  117  U.  8.  860,  20  L.  924,  6  S.  CL  772.  ap- 
plying mie  and  refusing  to  nmndamas  Oircnlt  Conrt  to  allow  ap- 
peal; Qlbson  T.  Sbnfeldt,  122  U.  8.  86,  SO  L.  1087,  7  B.  Ot.  1070. 
allowing  ^ipeals  only  on  creditors'  claims  exceeding  15,000;  Pntaey 
T.  Whltmire,  66  Fed.  887,  dismissing  creditor's  bill  wbere  separate 
claims  are  under  $2,000;  Elesbman  t.  Flesbman,  84  W.  Ta.  860,  12 
8.  E.  716,  dlsmlsdng  appeal  wbere  separate  claims  to  sum  In  eoD- 
troversy  are  Insafflclent. 

Oonrts. —  Bzcevt  In  certsin  cases,  tbe  fact  that  matter  arlaea 
Balder  Federal  Constitution,  laws  or  treaties,  does  not  give  Soprase 
Oonrt  Jnrladlctlon  to  review  decrees  of  Federal  coorta,  mdeas  valve 
•zeeeds  CB.OOO,  p.  877. 

Hlscdlaneons.— Bowen  v.  Delaware,  etc,  R.  B„  US  N.  Z.  4Bk 
■0  Am.  SL  Rep.  673,  47  N.  B.  910,  not  In  point 

lOe  V.  S.  878-088,  27  L.  249,  VLQIS  v.  MARSHALL. 

Judgments. —  Between  same  partlea  In  sntnequent  aeUoa,  pttoc 
Jndgment  on  same  subject  la  eoodnslve  as  to  qneattoaa  adjndteat«d, 
p^  S79. 

Approved  tn  David  Bradley  Ufg.  Oo.  t.  Dagle  Ufg.  Oo.,  Vt  Ved. 
901,  18  n.  S.  App.  849,  holding  prior  decree  condnslve  on  vaUdltj 
of  patent;  Blmplre  State  Nail  Oo.  v.  American,  etc,  Bntton  Oo.,  Tl 
Fed.  000,  holding  Judgment  In  prior  Infringement  aolt,  eooctaat^a 
only  on  qaeetlons  actnslly  adjudicated. 

Appeal  and  enor. —  Umltatlon  of  Jnrlsdlctlaa  to  cases  «!■«« 
value  exceeds  96.000,  refers  to  matter  directly  In  dlqmte,  and  docs 
Mt  permit  valnaUoa  of  coUateraJ  effect  p.  080. 

Approved  In  The  Jessie  Williamson.  Jr.,  108  V.  8.  810,  27  L.  Ttl. 
2  8.  Ct  670,  dismissing  appeal  In  admiralty  where  amount  lBv<riTed 
was  Insufficient;  New  Tork  Zinc  Co.  v.  Trotter,  108  U.  S.  B6B,  2T  I^ 
828.  2  8.  Ct  876,  dismissing  sppeal  from  suit  for  t 
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ItncM  w«M  loa  than  fS.OOD;  Opdlka  Oltr  ▼.  Danl^  100  V.  S. 
U&  ST  Ii.  874,  S  S.  Ot  71.  dIflmlsslDx  avpaU  wbere  amount  clabned 
oa  bmida  was  reduced  to  less  than  (3,000;  Brace  v.  Mancheater, 
•tc.  K.  B^  117  n.  S.  GU.  2B  L.  900,  e  S.  Ct  849,  fc^owlns  rale  and 
dUmlMlng  ivpeal;  Gibson  t.  Sbnfeldt,  122  U.  S.  29.  30  L.  1064,  7  S. 
OL  1087.  malntxtnlnc  appeal  onlj  aa  to  credlton'  cUlma  exceeding 
AOOO:  TlcksboTS.  etc,  R.  R.  v.  Smith,  ISB  C.  8.  200.  84  I^  96.  10 
ft.  Ct.  730,  dlamlsalnc  ^tpeoJ  wbere  Tftlue  at  land  claimed  oat  of 
■aria-  met  waa  len  tlian  $S.000;  Tbe  Sydney,  189  D.  8.  834,  SSS. 
H  L.  178^  11  S.  CL  621,  dlamla^Dg  appeal  In  admlratt7>  wbert 
tMCNuit  waa  leaa  tban  |S,000i  New  Bnicland  Mtge.  Oo.  v.  Gay,  14S 
U.  8.  181.  36  L.  648.  12  S.  Ot  817,  dlamlssini  appeal  aeekios  ta  re- 
eoTer  enm  leaa  tban  $5,000,  disallowed  In  suit  on  notes;  Mayor, 
He  T.  Poetal  TeL,  etc.,  Co.,  62  Fed.  502,  dlemlsslng  anlt  for  taxea 
IM  than  12,000;  Decker  t.  WUllams,  78  Fed.  311.  dlsmtaalng  appeal 
wlwfe  amount  waa  leas  tban  atatutory  sum;  Cincinnati,  etc.,  B.  R. 
T.  Gnmea,  136  Ind.  46,  33  N.  B.  896.  and  Bx  parte  Sweeney,  126 
lad.  589.  27  N.  B.  129,  botb  determlQlng  Jurisdlctloo  of  court  under 
■tBtut«;  Gartalde  t.  Gartside,  42  Mo.  App.  514,  boldtnf  ralnatlou 
■wt  be  In  money  to  determine  Jurladletlon. 

OovtaL— Jnrladktlon  cannot  be  confored  by  consoit,  and  atatnta 
eaofwrtns  n  upon  Supreme  Gonrt  out^t  not  ta  be  extandod  by 
daoMfnl  CMUtroctlona,  p.  580. 

Approved  In  Kurtz  t.  Uoffltt.  115  U.  B.  498,  29  L.  460,  8  &  Ot  161, 
■pplylnc  rnle  In  determining  Juiladlctlon  to  hear  appeals  on  habeas 
mpna:  OaUfomta  t.  Ban  Pablo,  etc,  B.  R.,  149  U.  8.  814,  ST  I^  74a. 
U  8.  GL  878,  diamlsalng  caae  where  taxea  cMmed  have  been  paid 
PMdlaK  ^ipeaL 

Appaal  and  «>tot. —  Valtie  of  matter  snfflclent  to  give  Jurisdlc- 
■•a  mnat  anrmatlTdy  appear  In  record,  p.  580. 

.^proTad  la  Back  t.  stem  Nerada,  etc,  Mln.  Go.,  46  Fed.  97S. 
dtamlaslng  anit  wbne  ralne  of  mine  claimed  does  not  appear;  Anstln 
1,  etc  Go.  T.  Bahn,  87  Tex.  688,  29  a  W.  648,  allowing 
t  abaw  Talue. 
1  and  tnot. —  Althougb  ralue  of  entire  matter  In  dispute 
s  JnrlsdlctloDal  limit.  Supreme  Court  cannot  rerlew  dadslen 
If  there  are  aeparate  and  dlitlnct  Intereata  In  that  sum,  p.  682. 

Appnred  In  The  Sydney.  188  D.  8.  386,  BS  L.  178,  11  8.  OL  821. 
g  appeal  In  admiralty  where  amount  waa  leaa  tlian  |S,000. 
v.— Supreme  Court  cannot  review  Judgm^t  m 
I,  where  Uie  Interest  actually  sued  for  did  not  exceed 
VUBO,  aUhoogfe  laaue  of  bends  aCFected  exceeded  that  sum,  p.  sa 

iH  u.  1.  aai,  S7  u  wi.  puontibw  r.  mabbhatj^. 

Baa  aete  to  preceding  caml 
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106  U.  8.  5S3-B86,  ST  L.  20T.  PACB  t.  M^BAUA. 

Conrtitatiowl  law.— ffiqnal  protection  of  laws,  Knumntaed  hj 
[oartMMti  amendment  tmpUes  eqnal  aeceMtblUt;  Is  cotuta  and  dod- 
dlscrimbMtliif  oimlnal  iwnalttM.  p.  98i. 

Api^nnd  in  Flonkard  t.  State,  67  Md.  880,  10  AtL  227,  holding 
bastardr  law  renderlns  fatber  liable  for  support  or  cblld,  TaHd. 

OonaUtstlonal  law. —  Alabama  itatate,  preodiblng  greater  pen- 
alt7  for  adultery  or  fonilcatlo&  at  white  and  black  pervona  than  for 
IhoH  at  nine  color,  la  valid,  p.  S8Du 

ApproTod  la  In  re  Bo^sb,  40  Fed.  419,  and  Moore  t.  Hlseonrl,  1S9 
U.  8.«8.40L.W)B,16&OtlSl.  both  holding  atatnte  providing 
■•▼orer  pnnMiment  for  tnbaMinent  offenses,  valid.  Sea  25  Am.  St 
B^t.  88E,  note. 

IMV.B.  58(MU»,  tlUtM,  HATDBN  T.  HAHNINO. 

Oonrta. —  Tinder  aict  of  March  S.  1876,  Olreolt  Oonrt  ihoald  dls- 
mles  suit  wtiere  complainant  has  no  real  Inteceat  In  controrenr,  and 
hi*  name  !■  coUutTalr  nsed  to  fire  Federal  conrt  Jnrladlctlon,  p. 

Afprored  tn  Farmlngton  t.  PllMiiirj,  U4  U.  B.  146,  20  L.  IIT, 
t  8.  OL  811,  allying  rule  in  action  on  mnnldpal  bonds;  ITLean 
T.  dark,  81  Fed.  608,  a^lTlng  rale;  I^afayette  Co.  t.  Neelr.  SI  rod- 
im.  aisaendeL 

MM  U.  t.  MMieS,  2T  L.  aO&  THOftlFSON  T.  raBRINK 

Konls^al  ecgpoiatlona. —  Wbere  (tatnte  authorised  tows  boad 
Iwae,  and  Invealinent  of  proceeds  In  railroad  stock,  erchanga  «( 
bonds  for  stock  Is  valid  nnder  mtlfTing  statnte,  p.  S90. 

Approved  tn  Bamum  v.  Bapervlaors,  187  N.  T.  ISl,  IS  M.  ■.  lO, 
holding  taxM  levied  to  pay  bonds,  vaUd. 

Bonds. —  Where  bonda  have  not  matured,  detajdied,  OTertoe  «o» 
pone  are  still  negotiable,  p.  S92. 

AK>roved  tn  Long  IslMtd  Loan,  etc,  Oo.  v.  (Mombna,  etc  Ry.,  A 
FM.  467,  awarding  raoovery  on  railroad  bonds  trandnleatly  diqKwed 
tt  bj  presld«it;  Uorton,  etc.  t.  New  Orleans,  etc.  By.,  7S  Ala.  ftlB, 
enforcing  payment  of  railroad  bonds  and  conpons  by  foreclomtv; 
Uaaon  v.  Prtck.  106  Pa.  8t  167,  61  Am.  B^t.  Utt,  refusing  rac<wwf 
•f  bonds  trandnlently  sold.    See  64  Am.  Dec  4B4,  aeta. 

Bills  and  notee.—  Note  payable  to  bearer  paases  by  mere  aettv. 
«ry;  no  actual  assignment  takes  place,  p.  598. 

Approved  In  Adams  v.  Ooonty  «C  BepabUe.  St  fM.  HI^  Wlytnc 
rale  to  coDuty  warrants. 
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ONits.— H«Mer  of  bond  coopoiu  pa7tU»  to  btonr  to  not  m- 

ripM  wHUa  mwaitu  of  act  itf  UanA  S,  Iffm,  and  eui  bob  In  Fed- 
•nl  eoort  wtthovt  nttrnxt  to  cltlEenahtp  of  pnrlooa  bolder,  p. 
Ml 

ivpnnd  in  Oblckunlnc  t.  Ofttpentar,  lOS  U.  8.  66e.  S7  L.  808, 
1  &  Ot  «2l,  Bernuda  Twp.  r.  Stebbliw,  109  tT.  8.  3S0,  27  L.  062,  S 
>-  Ot.  268,  ud  Stnr  OtImuu  t.  Qulnlan,  173  U.  8.  1B2,  18  8.  Ot  S80, 
•B  ippljlac  role:  8tip»1or  City  t.  Bipley.  138  U.  8.  07,  34  L.  016. 
U  ft  Ot.  tBt,  applTliif  rule  to  paree  of  dnft  Kocepted  bj  municipal- 
Mr;  Aduna  t.  000017  <rf  Republic  28  Fed.  212,  and  J«ome  y. 
OmailMlaaon,  etc.,  S  HcCrar?,  511,  IS  Fed.  874.  both  vplylns 
nU  M  cooB^  wanantB;  Bnrsese  t.  Sellgman,  107  U.  8.  86,  27  L. 
MS,  3  8.  OL  S2,  and  WUoox  v.  Oorwln,  U7  N.  T.  CM.  23  N.  B.  166. 
■cZMBdo.    See  M  Am.  Dec  444,  note. 

DMbicntalied  In  Jonee  t.  Shapera,  OT  Fed.  462.  18  U,  S.  App.  481, 
■Bi  Futor  T.  OrmibT,  141  D.  8.  80,  8S  L.  656.  U  &  Ot  918,  both 
kiUtal  aaalcnee  of  not*  moat  aboir  dtlaenahip  of  aaalgnor. 

m  n.  B.  OM-oon.  27  i..  ass,  prat  t.  unitsd  BTATsa 

VoUad  «■(••.— Part7  appointed  ooculoDal  nelEber,  at  |2,000 
IV  asBom  **  wbHi  employed,"  wbo  rendered  acconoU  and  receipted 
Mr  pamunta,  wHk  Bandaya  ascepted,  cannot  recover  pay  tor 
iMdaya,  9.  SOS. 

Ottad  In  COUcaco^  etc;.  1^.  ▼.  Oarfe,  93  FwL  B7S,  not  in  point. 

M  n.  8.  BM-«n,  ST  L.  SSI,  BBD  BOOK  T.  HBNRT. 

■tatnto  to  not  repealed  by  later  afflnnatlTe  atatote  contnlntnc  no 
■VMUBf  etonae,  nnleaa  diere  to  Irreconcilable  conflict,  or  totw  ■ta^ 
Mi  to  etoarty  Intended  aa  rabatltate  for  earlier,  p.  601. 

Appnmd  In  Dnlted  Statea  t.  Ftobn-.  100  U.  S.  14S,  27  U  8S6.  S 
t,  Ot  na,  boMlng  aK>roprtotlon  of  "  full  compeasatltm  **  of  officer 
iMIliuto  prior  aalary:  Froat  ▼.  Wenle,  IS?  U.  B.  58,  89  L.  610.  IS  8. 
OL  CR.  and  PoaaeU  t.  Gr^c,  113  TI.  8.  560,  23S  L.  097,  B  8.  CL  687, 
Mk  canatnilns  tond  acta;  Oope  t.  Oope,  UT  D.  8.  680,  84  L.  883, 
U  ft.  OL  228,  hotdlnc  ancceaslon  acto  not  annulled  by  Federal 
Prtysaaj  atatntea;  United  8Utes  t.  Matttiews.  ITS  C.  B.  888,  10  8. 
OL  IU,  oMatnlnf  atotntea  proTtdlnf  awarda  for  apprebenBlon  of 
frtalaato;  Northern  Pac.  R.  Oo.  ▼.  United  Btatee.  86  Fed.  386,  con- 
ttnSMg  railroad  land  (rant;  United  Stotea  ▼.  Orawford.  47  Fed.  660, 
toiMliii  alatate  regntotlng  contracta  with  Indlnoa,  repealed  by  later 
aae;  Kent  t.  Ualtad  Statea,  78  Fed.  082.  88  D.  8.  Am-  CM.  b<ridlBC 
Milt  act  repeato  earttor  one;  Ooddard  t.  Halller,  80  Fed.  424,  con- 
■tatotaa  recnlaflns  ptoca  of  brlnflnc  Federal  acttona;  Ha^^ 
Hartford  Theotostcal  Senlnary,  M  C«hul  4S^  84  Aa  48S, 
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boldlns  cbmrter  ezemptloii  from  tBi»tlo»  r^^Ml»d  by  KcncnJ  sta,t> 
Dte;  Doao  v.  Boud  of  Oomitm.,  S  Idabo,  788,  26  Prc.  170,  lioldinc 
■ct  creatine  conntlM  not  repMlnJ  by  lata  Ocnatltntloii;  State  t. 
ToDuhftwk  OoDuncA  Coondl,  96  WU.  SO,  71  N.  W.  91,  conMrnliif 
it&tatM  relatlDff  to  mtmldiHa  Kid  to  rallroadB;  dfunitlnc  opinlou 
In  Obapman  t.  Handley,  7  Utmh,  68,  24  Pk.  878,  nuijMlty  hcridlng 
law  pFOTldlng  for  niccessloa  of  Uleslttauste  diUdxvn  annulled  by 
Federal  polygamy  statnte;  Norfolk,  «tc„  Bj.  t.  Pinnacle  Ooal  Oo^ 
44  W.  Va.  EtSl,  80  S.  B.  ISB,  41  L.  B.  A.  417,  majority  holdlnx  code 
■ectlonB  regnlatlng  freti^t  cbarges,  repealed  by  later  acta. 

Statatee  proTldlng  different  regoladona  for  connty  bond  iasue  to 
aid  nUlroad*  are  not  repnmant  wben  passed  In  forttierance  of  dh- 
tlnct  Kbemes,  and  there  la  bo  repeal  by  ImpUcatlon,  p.  604. 

Statntee  Aonld  be  construed  bo  aa  to  rcdieTe  State  from  Impnta' 
tlMi  of  bad  taltb,  p.  604. 

Approred  In  United  Statee  ▼.  Centra)  Pac  R.  &.,  US  U.  S.  241.  ao 
L.  1T5,  6  B.  Gt  1041,  applying  mle  In  constrotnc  raUroad-earrylnc 
contract 

Hnnleipal  corporatlona. —  Wbere  railroad  bas  folly  compiled  witb 
condltloni  on  wblcb  tovn  bas  agreed  to  Issne  Its  bonds,  company  la 
entitled  to  tbe  b<mda,  and  legislature  cannot  Interfere,  p.  804, 

See  note  In  98  Am.  Dec  669. 


106  U.  8.  aOfi-«)6,  27  L.  tm,  WBBTH  T.  NBIW  BNQLAND  HTOB. 

oo. 

Oonrta. —  On  certlflcate  of  division,  qneetlons  certified  must  ba 
of  lav  and  not  of  fact;  and  court  cannot  take  Jnrlsdlctlan  wtiuv 
irbole  case  la  certified  up  Instead  of  Mngle  points,  p.  606. 

Ap^oved  In  WUUamsport  Bank  v.  Knapp,  119  V.  8.  880,  361.  SO 
L.  447,  7  S.  OL  275,  276,  and  Jewell  t.  Kslght,  128  D.  8.  432,  SI  Z<. 
1112,  8  8.  Gt  IM,  botb  applying  rote  and  dtsmteslng  aiveals. 

106  TI.  8.  aOT-612,  27  L.  286.  PORTER  t.  UNITBD  STATSB. 

War. —  Under  act  of  Jose  80,  1861,  prize  money  or'bouity  wmm 
not  allowed  wbere  veeaels  were  captured  or  destroyed  by  navy,  wltlk 
eo-opMatlon  of  army;  former  most  act  alone,  p.  611. 

Approved  In  Tbe  Nnestra  Befiora  De  B^la,  108  U.  8.  101,  2r  I* 
666,  S  8.  CL  292,  holding  captnre  of  vesad  by  army  and  navy, 
operating  together,  Innred  to  United  8tatea,  wbkli  Is  UaMe  for 
wrongfnt  eeteare;  United  States  t.  Bteever,  118  U.  B.  752,  28  L.  118S. 
8  8.  Ct  768,  allowing  priae  money  to  crev  at  steam  laaaGta  attacbed 
to  naval  sqnadroa. 
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Wv.^ —  Btrcn  MioM  KWcb  one  cui  see  &re  biUnd  wstan  witlilii 
MHtac  cf  act  of  10M,  u>d  eaptnrea  by  iutj  tbereon,  with  e»- 
HWBm  «C  aniiT,  are  sot  eoUUed  to  price  money,  p.  SU. 


W  U.  B.  6U-420,  27  1-  200,  ALBRIGHT  t.  TEA& 

OMito. —  Suit  to  recover  royaJtlee  on  tmufer  of  pateat,  not  ht- 
ToMnc  conatrnction  of  patent,  la  not  cosnlcable  by  Federal  court, 
u  uislns  nnder  la-trs  of  United  BteteB,  and  bence  la  not  removaMa, 
f.  931. 

Cited  with  approral  In  Dale  Tile  Mfg.  Co.  t.  Hyatt,  12B  V.  EL 
B8.  n  L.  eset  S  S.  OL  758,  and  Waabbnrn,  etc.,  Hfg.  Go.  t.  Cincinnati 
Wb^  etc^  0&,  ti  red.  6T»,  botb  applying  rnle;  Marah  t.  Nlcbola, 
Al,  Oo^  140  IT.  &  ace,  as  L.  417,  ll  B.  Ot  8O2,  applying  rule  to  atilt 
te  ipodflc  performance  ot  agreement  to  traoafer  patent;  Pratt  t. 
PulB  Oa»-Ugtat.  etc  Co.,  leS  U.  S.  260.  42  L.  460,  IS  S.  Ot  64,  ap- 
ItjrlBC  nila  to  anlt  lor  price  ol  patented  article;  WllUami  t.  Star 
Bud  Co„  SB  Fed.  S71,  applying  rule  to  action  to  enjoin  aoantborlaed 
Ht  <C  patent  nnder  Ucenae;  Denamore  t.  Three  Blvwa  Hfg.  Oo.. 
Ik  Fed.  TSO;  applying  mle  to  rait  Inrolrlng  only  conttmetlon  at 
BnMn  Montgomery  Palace,  etc.,  Co.  t.  Street,  etc.  Car  Line,  48 
f«&  SSL  applying  mle  to  anlt  to  determine  owoenblp  of  patent 
mm  cantiact;  SOver  t.  Holt,  84  Fed.  811,  dlamlBslng  oolt  to  eo- 
toea  owtract  between  pnbllsber  and  anOior  holding  copyright; 
ttimm  T.  Doogtaaa.  91  N.  C.  429.  and  Upham  t.  ScoylUe,  40  Ark. 
IR.  both  iMildlDg  rait  by  deputy  Dnlted  Statee  marMbal  agalnat 
frtM^*!,  for  faea,  not  removable:  Shoemaker  t.  Bonth  Bend,  etc 
0B,tMlBa.474,S5N.  B.282,Z2L.R.A.883,  State  court  enjoining 
MKfcTcaee  with  property  rights  In  patent;  Lomeon  t.  HarUn,  ISB 
Maw.  SB0;  SB  N.  B.  79.  Btat«  court  determining  rights  under  contract 
*~^*~f  patent;  Waterman  t.  Shlpman,  iSO  N,  T.  807,  2ft  N.  B. 
lU,  hnfclinc  State  court  can  determine  exlatence  of  Ucenaa  to  nse 
famt;  Habbvd  r.  AUcd,  138  Pa.  St  208.  16  AtL  TO,  enforcing 
jai^Ht  ««  rayaltlee;  H<rft  t.  iDdlana  Mfg.  Co..  80  Fad.  I,  «  D. 
&  Afp.  717.  argoendo. 

DMIagalabed  In  United  Statsa  t.  Palmer,  128  U.  8.  260.  33  L.  444, 
>  L  Ol  10ft  boldlng  Conrt  eC  Clalma  haa  Jurisdiction  over  dalina 
*l  fU^Aeaa  for  oae  of  Inventloua  by  Unltad  States;  White  t.  Ran- 
kte.  H4  tr.  &  flSB,  aSB.  SB  L.  S73.  B7S.  12  S.  Ct  771.  773.  b<ddJng 
hdani  eaart  baa  JmladletlOD  of  salt  for  tafrlDgameat  altboagb 
taase  Is  Mntrta-.  American  Solld-LeathCT,  etc  Oo.  t.  Brnplro 
1Mb.  etc  Oo..  47  Fed.  742.  holding  Federal  court  haa  Jurladlcttoa 
■i  fcliiwlii  title  of  aaalgoee  ot  patent,  recorded  under  ststota; 
radfte  OaalTMtlag  Co.  ▼.  IM00  Paring,  etc.  Co..  80  Fed.  TM. 
Iilliij  FMcfal  eovt  haa  Ivrtsdlctlon  to  detannlne  whatbar  m  Mt 
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ratmtB.— Patentee  tmuferrlits  sll  tntercM  cannot  tse  bir  In- 
frlncemcsit.  bnt  la  onlr  entttled  to  nrtMet  Maerred,  p.  sn. 

iM  D.  B.  m>-en,  27  l.  ao,  unitbd  btatm-t.  wilaoh. 

latenal  rerauia. —  Certlflcatea  nt  bulebtedneM  imutii  hj  rail- 
read  are  not  taxaUe  a«  "  drcDlatkn,'  nndw  R.  S.,  I  8406.  n^eaa 
latended  to  be  nsed  aa  money,  p.  822. 

OUed  In  PailladeltAla,  etc„  B.  R.  r.  PoUock,  19  Fed.  «&,  401.  hoM- 
lot  OKtUlcatea  not  taxable. 

106  XJ.  a  a32-«2&,  27  L.  Bll.  OOITNTE  OF  UADieON  t.  WABBBH. 

Appeal  and  erroT. — In  caae  tried  hj  Olrcntt  Ooort  vltbont  Jary, 
If  written  Mpnlatloa  waiving  Jniy  la  net  afflrroatlTelT  abewn  In 
record,  no  qnesUoiu  decided  at  trial  can  be  re-examined  oa  writ 
af  error,  p.  622. 

Approved  Is  Bond  t.  DneUn,  112  U.  B.  60T,  608,  28  L.  836,  5  B.  OL 
297,  208,  «)pl7lng  mle  and  affirming  Jndgment;  United  StaSea  t. 
Arnold,  69  Fed.  MO,  S4  U.  B.  App.  177,  Duncan  v.  Atchison,  etc, 
B.  Co.,  72  Fed.  811,  44  D.  S.  An*.  427,  and  Braneb  v.  Texaa  Lomber 
Ufg.  C!o.,  68  Fed.  800,  2  U.  8.  App.  623.  aU  applying  rule  In  Olrcnit 
Oonrt  of  Appeala;  finab  y.  Newman.  EtS  Fed.  160,  12  D.  B.  App.  636, 
holding  recital  In  record,  that  both  partita  waived  Jacj,  doea  not 
abow  written  atfpnlatloii  reqnlred  by  statote. 


See  note  to  preceding  caae. 

106  U.  8.  623-^129,  27  L.  220,  BUSSBLL  T.  WILLIAMS. 

Ooatoma  dntlea. —  Dnty  on  oriental  gooda,  not  Imported  Areetly 
from  country  where  prodnced,  Is  a  general  commerdaJ  regnlatlon 
to  enconmge  trade  and  sfalpptng,  applicable  to  tree  and  dutlMde 
goodi,  and  la  not  repealed  by  change  la  tariff  icbednlea,  pp.  624,  827. 

Not  dted. 

106  U.  B.  629-644,  27  L.  2S0.  UNITBD  BTATBS  Y.  HABBIB. 

Goorta.-"  Omlaalon  of  certificate  of  division  to  expreealy  tta.tm 
that  point  waa  certified  "  upon  reqaeat  of  either  party  St  coanael,** 
la  not  fatal  to  JariadlcUon  of  Bopreme  Oonrt  where  anch  request 
la  Inferable  from  record,  p.  6S4. 

Cited,  arguendo,  In  Bond  v.  Dnstln,  112  U.  S.  607.  38  I..  S3S.  S  S. 
Gt  298. 
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ONwtttBttnB*!  iMr. — Oraita  premme  that  Congress  wHl  paiis  ao 
Mt  Mt  wUbln  Um  delegated  power;  lack  ot  coDsUtntloDa]  anthortt? 
■■t  tw  dearly  danotutrated,  p.  685. 

Appnmd  In  In  re  Baldwin,  U  Sawr.  548,  37  Fed.  IM,  holdlni 
■Utati  piiiiiailiif  for  ctHuplrlng  to  deprlre  pcntwa  of  cqaal  pre- 
toetloa  tt  lawi,  Tofd;  Stewart  t,  Adajua,  60  Kan.  tHIi,  82  Pa«,  913, 
hnHliig  maiitliortied  ordinance  extending  ctty  Itmlta.  Told;  Benedict 
t.  (Mambna  Oonrt.  Co..  tt  N.  J.  Bq.  ^  23  Atl.  492,  tioldl&g  law 
inrcBtliig  tran^kortatlon  oC  gas  beyond  State  llmita,  void. 

Oonstltiitional  Uw.— Article  4,  |  2,  of  Federal  Oointltutlon, 
gnannteelng  dtlzena  of  eacb  State  Mina]  rigbte  In  otber  States,  and 
bwtMntb  amendment,  as  to  eqnal  protection  of  the  laTra,  are  both 
dtneted  against  State  action,  their  object  being  to  place  clttz«ia 
«f  Mch  State  on  mudb  footing  witli  dtisens  of  other  States,  p.  648. 

Ajyroved  in  Dnlted  SUtes  v.  Wartlngton,  4  Woods,  352,  20  Ped. 
mx.  and  Clrll  Bights  Oases,  109  U.  S.  18,  27  L.  S^  S  8.  Ct.  26,  both 
holding  ciTfl  rights  act  void;  COaybrook  v.  Owensboro,  IS  Fed.  SOI. 
beldUig  Slate  school  tax,  discriminating  agalnet  blacki,  void;  Qreen 
T.  Uiert,  68  Fed.  809.  27  D.  8.  App.  825,  dismlsalng  action  for  dam- 
agH  far  conspiracy  to  diabar  attorney;  Hx  parte  Mnrray,  68  Fed. 
Ml  rtfiWbig  habeaa  corpni  to  colored  man  Indicted  by  white  grand 
iwr,  Qreen  r.  State,  78  Ala.  82,  87,  arguendo. 

Osnatltntlonal  law. —  S.  B.,  |  GS79,  providing  pnnlahmeut  for 
spnfliaclaB   to  deprive   pacaona   of   equal   protection   of   tawa,   la 

WMMftfnIIUIMl,   p.   844. 

Appranrad  In  Baldwin  t.  Franks.  120  0.  &68B,688.8e8;80L.T88, 
nH  770i  7  &  OL  flB9,  800,  681.  reversing  S.  0.,  U  Bavy.  688.  fiSt, 
MOi  C41.  27  Fed.  187.  188.  191,  192,  and  dlscharghig  prls<»iw  held 
fv  I— apli  lug  acalnat  Ohineae;  United  States  v.  Sanges,  48  Fed. 
H^  ghatisBlns  Indletmeat  against  prisoner  for  conspiring  against 
vttaaaa  baioe*  grand  Jory.    See  Bl  Am.  Dee.  91,  note. 

DMlngnMied  In  Logan  v.  United  SUtea.  144  n.  S.  289,  88  L.  488, 
tt  a.  CL  638,  boldlng  atatDte  ponlahlng  for  conspiracy  against  Fed- 
sal  priaoner.  vaBd;  In  re  Orand  Jnty,  11  Bawy.  S28,  28  Fed.  753. 
holdlag  conspiracy  against  Gblnaae  Indictable  nnder  R.  S.,  f  S336: 
OalMd  Stales  v.  Belvln.  46  Fed.  383.  holding  statute  ragulntlas 
ifcrtloa^  *alU  as  to  eongreaslenal  elecUona. 

M8U.IL  844-«4&  ST  L.  108.  BOOER8  v.  DURANT. 

ams  and  Botaa. —  Where  draft  was  left  with  refene  and  sobse- 
«Bsrtr>  after  taqnliT,  eonid  not  be  recovered,  bat  no  aeareh  was 
■ntfs  k  flies  o(  eonrt  preoC  ot  loss  Is  Inanffldent  te  sostaln  salt 
•srasa  b  eqotty,  p.  04B. 

Afpeal  and  sner.— Where  Circuit  Conrt  dlsmlBsed  bill  oa 
■  wlta.  In  case  not  within  equity  Jurisdiction.  SnpreBe  Ooort  orders 
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dl8mlB«a]  wltAoot  prejadlcs,  and  with  costo  belinr,  but  each  tutj 
to  par  his  own  costs  on  appeal,  p.  646. 

Olted  wlOi  ^proral  in  Bnzard  t.  Honston,  119  U.  8.  8G4.  SO  ti. 
451  T  8.  Ct  968,  applrlns  rnla  In  action  for  dunacoa  for  frand; 
Lacawam*  ▼.  Obapnls,  144  U.  8.  126,  86  L.  871,  12  8.  Ot  6flB,  avpiT' 
lag  rule  In  actUm  to  rocorar  tand;  Baton  Water-Works  Go.  t.  Raton, 
174  U.  8.  864,  19  8,  Ct.  720,  applying  rule  In  action  to  recoTer  on 
toim  warrants:  Scdinelder  ▼.  Foote,  23  Blatctif.  516,  27  Fed.  0SB, 
dlsmlsalns  bill,  wltbont  prejudice,  wbere  equity  lacks  JnrlsdlctioD. 

106  n.  B.  6«r-648,  27  L.  96,  THB  STEBI/INQ. 

Admiralty. —  Wbere  two  Teasels  were  at  fanlt,  decree  shoold  not 
bo  against  both  Tessda  for  full  amount  of  loss,  but  severaUy  acalast 
each  for  one-half  damage  and  costs,  anj  balance  due  from  one  to  be 
enforcesible  against  oth^  to  extent  of  stipulated  ▼aloe,  p.  OfS. 

Apt>roTed  In  The  Max  Morris,  1S7  U.  8.  9,  84  L.  5S7,  11  S.  Ot  81, 
eoUectlng  authorities,  and  holding  Injured  party  can  recorer  tor 
M^Ifeoce  ot  ship's  officer,  although  guilty  ot  contrlbutoFy  negU- 
gMkce;  The  Wm.  H.  Beaman,  18  Fed.  336,  and  The  Job  T.  WIlBMt. 
84  Fed.  206.  both  ^tplylng  rule;  Vessel  Owners'  Towing  Oo.  ▼.  Wil- 
son, SS  Fed.  630,  24  TT.  8.  App.  49,  dlvldlug  damages  between  bridgo- 
bnlldera  and  tug,  both  gnllty  of  negligence. 

Adnlnitjr. —  Where  decree  is  rerersed  tor  objection  to  fbnn,  m* 
made  In  tower  court,  each  party  must  pay  his  own  coata  on  a^ 
peal.p.64& 

HM  D.  8.  648-660.  27  U  211,  PITZPATBIOK  T.  FLANNAGAN. 

Attach  m  ant. —  Under  Ulssisslppl  law,  court  may  grant  leave  to 
amend  affldarlt  by  adding  a  new  ground  for  attachment,  p.  660. 

Partnarablp  creditor  can  obtain  Ju^ment  at  law  and  sell  firm 
goods  on  execution;  in  equity,  he  can  appnmrlate  speciflc  partner^ 
■hip  property  In  preference  to  IndlTldnaJ  creditors  of  i^rtner;  and, 
as  this  right  Is  derived  through  oQier  partner's  right  to  hare  part- 
oershlp  assets  BppHed  to  partnership  obllgationa.  It  subsists  as  long 
aa  that  of  the  partner,  p.  QB4. 

ApproTed  In  Hulskamp  t.  MoUne  Wagon  Oo.,  121  C  8.  823,  90 
L.  976,  7  8.  Ct.  OM,  hoMIng  payment  of  Indivldnal  debt  with  Orm 
property,  valid;  Hanover  Nat  Bank  t.  Klein.  64  Miss.  160,  60  Am. 
Rep.  47,  8  So.  206,  and  Ooldsmltb  r.  Btcliold.  94  AU.  121,  3S  Ajbl 
Bt  Rep.  101.  10  8o.  82,  both  holding  creditor's  equitable  right  ter- 
minated with  that  of  partner;  SIckman  t.  Abemathy,  14  Oolo.  181. 
Z8  Pac  460.  holding  trausfer  of  stock  assented  to  by  creditors,  valid; 
Hanford  v.  Prouty,  133  lU.  352,  24  N.  B.  668,  holding  sale  of  lo- 
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Mtrcat  part]iu*B  iDterest  TsUd;  Broadwaj  Mat  Bank  t.  Wood, 
MB  Hub.  S16,  4S  N.  M.  102,  glviitg  flnn  creditors  preference  In  Inn 
prapcnr:  UcDonaJd  ft  Oo.  t.  OaA,  etc..  07  Ho.  App.  S4S,  and  Tea- 
■ut  etc^  A  Oo.  T.  UcKean.  46  Ho.  App.  492,  holding  Arm  creditor 
ouuwt  foQow  sooda  Into  bonds  of  bona  flde  pnrcluuer,  whetber 
latter  It  partner  or  tbtid  person;  Arnold  r.  Hagerman,  4fi  N.  J.  Bq. 
Mb  IT  AQ.  M,  granting  firm  creditor  a  Uen  in  llnu  propertj  traadn- 
1(007  tonTered;  Sanoden  t.  BeUljr,  105  N.  T.  20,  69  Am.  B^.  476, 
n  N.  B.  ITS.  holding  firm  credlton  haye  do  Hghta  In  firm  property 
■ftv  execntloa  aale;  Btahl  w.  Oamers.  31  Or.  203,  49  Pac  058,  hold- 
ta(  Inn  oedltoTB  cannot  CoUov  assets  after  partnen  have  parted 
wtt  tbdr  tBtenat;  Bedford  r.  UcDMiald,  102  Tenn.  865,  52  S.  W. 
Vt,  btddhig  flrm  credlton  cannot  assert  Uan  In  Ann  aaaeta  after 
ItWoo  BiDOBg  partnva;  Johnston  t.  Shoe  Oo.,  B  Tex.  OIt.  App. 
Mb  H  8>  W.  581.  holding  mortgage  <^  tlnn  prop«l7  to  aacnre  In- 
IMdnal  debta,  toM;  Batchelor  t.  Banger  Bros.,  16  Tex.  OW.  App. 
UX  tt  &  W.  860.  holding  partner  may,  with  consent  of  others,  ap- 
prqriata  Us  ahare  to  parment  of  IndlTldoal  debta;  Donglas  t. 
Udw.  11  Utah,  811,  812,  44  Pac  706,  holding  transfer  of  partaer'a 
ktvcat  to  other  and  sidisaqiient  assignment  binds  creditor;  Bobln. 
■a  *.  AUea,  SB  Ve.  730,  8  8.  B.  839.  holding  partner  cannot  asr- 
nader  Ua  rl^t  after  anlt  bronght  bj  flrm  creditors;  VIefaM:  v. 
Omr,  17  Waah.  40,  48  Pac  789.  40  L.  B.  A.  800,  holding  flrm  cred- 
te  has  no  Ilea,  and  asalgnment  by  flrm  Is  ralld;  Tharer  t.  Hnmph- 
m.  n  Wis.  80S.  64  N.  W.  1016.  80  L.  B.  A.  B5S.  holding  tiuaCor  of 
Wuwt  t»  eo'partner  pasaea  property  free  from  equities.  Bee  note 
hn  Am.  at  Bep.90T. 

raituaiahlp. —  In  absence  of  proceedtngs  to  Uqnldate  partnership 
Adr^  on  death  of  one  of  ftnii.  surrlrtng  partDer  maj  deal  wltk 
Iteperty  aa  Ma  own,  and,  acting  tn  good  faith,  make  valid  dlsps- 
Moa  of  K.  and  may  contlnne  the  bnslneee,  being  liable  tor  de- 
MBsad  partner's  share  of  profits,  p.  067. 

Olad  with  approral  In  HcOlnty  t.  Flannagan.  106  D.  B.  661,  27 
L  tHi  1  8.  Ot  SSO,  holdliig  payment  of  iDdlrldaal  debts  wUb  pro- 
ladi  at  mingled  tlrm  aad  pwsonal  property,  no  frand;  Hnlskamp 
T.  XoUm  WacM  Oo^  121  D.  a.  824,  SO  L.  978,  7  S.  OL  90S.  holding 
fVmaat  ef  ladlvldnal  debt  with  flrm  property,  ralld;  Blckman  t. 
ibscMthy.  14  Oolo.  179.  28  Pac  449,  holding  tranifer  of  stock  by 
haiiliMil  flrm,  ralld;  Burchlnell  t.  Koihi,  8  Oolo.  App.  46S,  46  Pac. 
■L  hetdlBg  mortgage  by  aorrlTtng  partner  to  flrm  creditor,  ralld; 
lAdaer  r.  Adams  Oo.  Bank,  49  Neb.  788,  68  N.  W.  1029.  holding 
illiisiiiit  of  property  by  snrrlTlng  partner,  rand;  Dnrant  t.  Ple^ 
Ml.  134  N.  T.  4B2,  21  Am.  St.  Bep.  691,  28  N.  B.  1097,  12  L.  B.  A. 
MH  hoUlag  sorvlvor  may  borrow  money  and  prefer  lendw;  FattMi 
t.  Leftwlch,  SB  Ta.  C4,  19  Am.  St  Bep.  904,108.8.  087,  6L.B.A. 
■n.  sad  a.,  hiding  snrrlTor  may  aaslgn  and  prefer  erodUan. 
Vot.  X— 28 
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DlttlnsnlAed  In  Tootle  t.  Blce^  58  Kul  BSI,  86  Vme.  091,  boldlns 
p&rtnw  eanoot  an  Onn  property  to  par  Indlrldnsl  debts,  withoit 
CMuent  of  other  partners. 

Trftndnls&t  oonverknoea. —  lUght  ot  InsolTent  debtor  to  prefer 
credlton,  If  bona  fide  and  wltbant  Intent  to  aecnre  benefit  to  blm- 
mU,  la  not  denied  b7  Mlsalaalppl  code  of  1871,  allowing  attacbment 
tor  unfair  preference,  p.  658. 

Approved  in  Patton  v.  Le^twlcb,  86  Ta.  426,  19  Am.  SL  Bep.  906, 
10  S.  B.  68S,  e  L.  H.  A.  573,  and  n.,  holding  tnrTlTlDg  partner  may 
aaa^  and  pr^er  credltmi. 

Frand. —  Sabaeqnent  or  original  promlae,  made  tiy  one  with  fnD 
knowledge  of  facta,  cannot  be  avoided  npon  plea  of  false  repre- 
sentations, p.  660. 

Approved  In  ElngmaB  v.  Stoddard,  85  FM.  746,  7S0,  ST  D.  S.  App. 
S91.  898,  dismissing  action  for  deceit,  where  party  baa  received 
benefits  of  contract,  with  knowledge;  EUlott  v.  Eeltb,  102  Oa.  121. 
29  S.  EL  166,  refaslDg  recovery  to  wife  of  Interest  In  pnoperty  tnmed 
over  to  hnsband's  gnardlan  as  hla;  HcCreary  v.  Faisona,  81  Kan. 
451,  Z  Pac.  S73.  holding  maker  cannot  deny  consideration  vt  note 
after  tranafer. 

Appeal  and  error. —  In  Hlsslsstppl,  Judgment  on  attachment  and 
JndftDent  on  merlta  are  separate,  and,  on  writ  of  error  to  StJita 
conrt.  may  be  separately  considered  by  Bopreme  Court,  p.  060. 

Afiproved  hi  Ooombs  Com.  Oo.  v.  Block,  180  Mo.  6T8,  82  B.  W. 
1142,  holding  plea  In  abatement  of  attachment  not  wmlved  by  anmrer 
t«  merlls. 

Appeal  and  «nw. —  Writ  of  error  on  float  Judgment  brings  vf 
whole  record,  and  snbjecta  all  proceeding!  to  review,  p.  660. 

106  D.  a.  601-662,  27  L.  21S,  UcOINTT  v.  IliANNAOAN. 

Taitearahlp.—  Wtaere  partnership  «Dd  Indlvldiial  goods  have 
twen  mingled  by  snrvlTlng  partner,  eqnlty  will  divide  n  aa  to  values, 
attbon^  spedfle  goods  are  not  separable,  Pl  002. 

Apprtrred  Is  Oowan,  etc,  Oo.  v.  OIU,  11  Lea,  08S,  decreeing  ac- 
eoont  where  firm  and  Indlvldnal  property  w^e  mingled. 

Parbwrahip. —  Instruction  that  surviving  partner  most  settle  Braa 
affairs,  and  that  bla  own  goods,  mingled  with  aoae  of  partnersbtp. 
are  liable  for  Ann  debts,  and  tbat  payment  of  Individual  debts  with 
proceeds  tf  goods  la  fraad  on  firm  creditors.  Is  erroneooa,  p.  063. 

106  n.  8.  663-068,  27  L.  SOT.  CHICAMING  v.  OARPBNTBB. 

Uandamoa  can  only  be  granted  by  Fed^vl  courts  In  aid  of  exlsU 
ing  Jurisdiction,  and  a  judgment  against  manldpaHty  Is  eaaenUal 
prerequisite  to  such  writ  to  enforce  payment  «t  bonds,  p.  685. 
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ifpnrcd  Id  J«n»Q»  v.  OMnmlsBloners,  etc,  B  HcOruT,  6U.  18 
IM.  tM.  nfiulBf  mandamoi  before  Jncigmeiit 

Dtovpmved  In  People  t.  Oetseoduer.  187  DL  260.  H  N.  ■.  30B, 
Ml  WjkM  T.  Piudi,  120  Ala.  S20,  24  So.  888,  eofwdng  psrmeait 
tf  (ttr  wmnsDt  wtthmtt  prior  Judgment. 

Oouita. —  ObUgadona  pK7^)«  to  bum  art  not  wttbin  problbltlcHi 
«r  (DM  by  UBlgneea  lo  Fedeial  courts,  nuder  act  of  lUrch  8,  18TB, 

t.  aai 

Apprared  Id  Benurda  Twp.  t.  StebtilnB,  109  D.  8.  856.  27  L.  962, 
I  8  OL  268,  enforclDS  pannent  of  bonds  at  ndt  at  transferee  In 
■BoQier  Btat«;  Adama  t.  Oountr  of  Republic,  28  Ped.  212,  213,  ap- 
plTUv  fnle  to  connty  wuranta  and  maintaining  lult  by  citizen  of 
•sotber  State;  Lawton  t.  BUtch,  80.  Fed.  842,  refoslns  to  remand 
Hit  on  aolc^  by  conaent  oC  parUea. 

If. —  Under  itatota,  wtiere  ezecntlon  of  boodo  la  admitted 
deolal  la  Tertfled,  affldavlt  denylnK  It  arynmentaUvely  ralsea 
a  of  tbeir  raUdlty,  p.  667. 

Tawna.— Dnder  Michigan  statnte,  prorldlDf  tbat  toirniblpa  ahaU 
kMe  bond!  wltbln  sixty  daya  after  favorable  Tote,  bonda,  thoogrb 
land  after  tbat  time,  are  valid,  p.  68T. 

Approved  In  Brown  t.  Bod  H(Knme  Oo.,  1  S.  Dak.  22B,  4fl  N.  W. 
111,  holdlDf  bonda  Isaued  prior  to  date  provided  by  Btatoto,  valid. 
Bet  81  Am.  SL  B«p.  8B4,  nota. 

Vaalalpal  oorporatlona. —  Town  bonda  may  be  delivered  to  a 
nllnMd  eanqMoy  formed  by  eonaoUdation  wltb  one  to  whldi  th^ 
«K«  voted,  p.  09T. 

Ottad,  arguendo.  In  Farmen*  Loan,  etc.,  Oo.  v.  Toledo,  etc,  B. 
Oa,  ■«  r^d.  T8B,  •  D.  8.  App.  488.    See  98  Am.  Dec.  671,  note. 

188  D.  B.  88B-eTS.  37  L.  808^  OODim  OF  KANKAKEB  v.  .STN A 
UPB  Df&  OO. 

Oentlea.—  Dndar  DUnola  atatate  of  A^ll  1,  ISBl,  providing  for 
HwDilim  orgDBlaation,  connty  board  of  snperviiorB  baa  all  dntiee 
tf  oH  eonnty  eovrta.  asd  nllroad-«ld  bonds  laened  by  them  ara 

i«H.p.8n. 

Apptwad  te  Color  v.  Board  of  Connty  Oommra.,  8  N.  Mez.  Ill, 
M  Vma.  888.  b*''""f  bonda  laened  by  county  oommlailoDera,  valid 
Mi«  sMMIfc    Bae  98  An.  Dec  67^  note. 

188  a  ■■  9n-9Jt,  tium,  hatward  v.  andrbwb 

■fDl^. —  iMlcnan  of  eluae  Id  action  cannot  anferee  legal  rigtat 
tt  wam^m  to  aqoRr,  nenly  bacauae  salt  at  law  would  have  to  be 
k  ■■■•  aC  iliHif:  a.  g,  aolt  by  aaalgne*  of  patent  rigbta,  p.  676. 
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Approved  Id  N»w  York,  etc.,  Co.  t.  MempbfB  Water  Co.,  107  V.  B. 
214,  27  L.  488,  2  8.  Ot  2S8,  iitaOaaing  wait  In  nqnUj  br  urignea 
of  claim  tsalnst  citr:  Smith  t.  Boorbon  Co..  127  U.  8.  Ill,  82  L. 
7B.  8  8.  Ot  1049,  dlsmluing  bill  to  compel  eonotr  to  larae  boada 
to  aid  railroad:  Waterman  t.  Uackeiule,  188  V.  8.  357,  H  L.  100. 

11  8.  OL  836,  boldliv  Ucenaee  cannot  ene  In  hia  own  name  for  ta- 
frlnsemGUt  at  patent;  Glenn  t.  Matttory,  145  U.  S.  S08,  86  L.  7M, 

12  8.  Ct  9U;  holdlnc  salt  to  collect  stock  aueaament  mnat  be  In 
name  of  compenj;  EneraU  v.  Florida  Ooit.  R.  Co.,  66  Fed.  229,  28 
U.  8.  App.  540,  dlsmlsalng  bill  by  aeslKnee  of  stock  to  determine 
tiOe  to  land  beM  br  defendant;  Walte  y.  O'Nell,  72  Fed.  8&4,  boldins 
faUnre  to  object  to  Jorisdlctlon  of  egnltr,  b^ore  final  hearing,  ks 
waiver;  Hares  v.  Ha;es.  4S  N.  3.  Bq.  466,  17  AtL  030.  dtsmlsalns 
bill  by  assignee  to  recover  mon^y  loaned. 

Dlstinerui^ed  in  Britten  v.  Union  Pac.  R7..  17  Fed.  481.  F.  G. 
ILSaSa,  boldlng  lien  creditor  can  enfwce  tt  In  eqnltr  agataut  trans- 
feree of  property;  Rogers  v.  Rlessner,  SO  Fed.  SSO.  decreeing  me- 
eonntlng  of  roraltles  to  assignee  of  patent  wlQioat  legal  remedy; 
Walter  Baker  ft  Oo.  v.  Baker,  89  Fed.  674,  maintaining  suit  by 
assignee  for  Infringement  ot  trademark,  after  accounting  decreed 
to  as^gneOb 

Patent. —  Assignee  ot  patent,  togettier  wttb  claims  for  damages 
for  prevlonfl  Infringement,  cannot  recover  incb  damages  In  equity, 
where  asalgnor  would  permit  use  of  his  name  In  action  at  law,  p. 
678. 

Approved  In  Waterman  v.  Mackeosle,  138  D.  &  2S6^  H  L.  026.  11 
B.  Ct  886t  holding  licensee  cannot  sne  In  his  own  name  for  infringe- 
ment of  patent;  Hewitt  v.  Pwms^vanla  Steel  Co.,  24  Fed.  880,  dis- 
missing bill  for  Infringement,  where  patent  expired  before  court's 
Jarisdlctlon  attached;  Tnunan  v.  Holmes,  87  Fed.  744,  S6  TT.  S.  AppL 
742,  and  Ulman  v.  Ohlckering,  88  Fed.  EiS2,  both  applying  role  and 
dismissing  snlt  bi  eqnlty;  M'Donald  v.  Miller,  84  Fed.  SIS.  dl»- 
mlffrtng  bill  to  enjoin  Infringement  a  few  days  before  wcplivtleD  at 
patent 

Olstlngalshed  In  GaUfonUa  Blec  Works  v.  Hens^  48  Fed.  878, 
maintaining  bill  In  eqnltr  where  Injunction  and  accooatlng  ar» 


106  n.  B.  979-600.  27  U  2B8,  OAT  v.  PABPART. 

Bvidanoe. —  Harden  of  proof  Is  on  partr  denying  ezecntloa  ef 
dnly-acknowledged  assignment  of  mortgage;  and  where  sabscrtUnc 
witnws  Is  not  called.  Inference  Is  that  execution  cannot  be  dis- 
proved, pp.  68S,  686. 

Approved  In  8cbnU  v.  Jordan,  82  Fed.  60,  boldlng  partjr  srnklng 
to  recover  price  of  goods  mnst  prove  sale;  ClafUn  v.  Foley,  SS  W. 
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Tl  m,  iMridlnc  trnit  deeds  to  secore  certsls  creditors  void  wbere 
tattrestcd  pftrtJM  did  not  teattfr. 

Oaotnwt — Asslmmeiit  of  mort^gs  toy  ft  man  to  woman, 
whom  Iw  bad  wTODgtally  married  wltbont  divorce  from  bia  llTinc 
Witt,  it  not  bnpeadisble  for  Immorality  of  oonslderatlon.  p.  687. 

Approred  In  Cooler  ▼■  Nallor.  118  V.  8.  134.  30  L.  115,  fl  S.  01 
1000.  holding  deed  for  benefit  of  lUegltlmate  iftlM,  valid;  Smitb  v. 
Dd  Boh,  78  Ga.  432.  6  Am.  BL  Rep.  266,  8  8.  D.  312.  bolding  devlae 
It  mittrtas  valid. 

IstattB. —  D«t1b«  of  life  estate,  wltb  remainder  over  to  a  man 
aad  Ui  cblldren,  reats  the  fee  In  remalndennan  at  de&tli  ot  life 
Ivant  p.  ess. 

Faittttoa  decree  in  etinlty  does  not  determine  or  transfar  title, 
tot  BSj  order  conveTsncee;  writ  of  partition  and  Judgment  at  law 
apettte  on  title  by  estoppel  and  delivery  of  poaseaslon,  p.  690. 

Approved  In  Austin  v.  Rutland  B.  R.,  21  Blatchf.  861,  362,  IT 
hd.  469,  ordering  conveyance  and  payment  for  land  nnder  con- 
tract; Psller  V.  Montague,  5B  Fed.  216,  16  U.  S.  App.  3B1,  dismissing 
bin  In  equity  seelclng  to  establlsb  title  to  lands;  Tate  v.  FoBtaee, 
UT  Ind.  S2S.  20  N.  B.  241.  and  Bmce  v.  Osgood,  113  Ind.  863,  14 
H.  B.  sot,  both  enforcing  parol  agreement  for  partUloa  after  part 
perfOTmance;  Nash  v.  Simpson,  78  Ue.  ISl,  162,  8  AtL  58,  decreeing 
pamuon  In  eqalty.    See  89  Am.  Dec.  482,  note. 

Ftttltl0B.— Attorney  for  party  In  partition  proceedings,  wbo 
pnritiiw  hla  client's  tnter^t  pendente  Ute,  Is  not  bona  flde  pnj> 
ckascr  for  valne,  p.  697. 

iBdfBMBt. —  Consent  decree  does  not  operate  as  Judicial  decWon 
tt  rlgbts  by  court;  It  Is  not  res  Judicata,  p.  698. 

Appravad  In  Oakland  v.  Oakland  Wat«-rront  Co.,  118  Gal.  228, 
H  tac  sot,  holding  dismissal  of  suit  nnd^  mandate,  not  deter- 
■laatlve  of  title  to  land  Involved;  Dnion  Bank  v.  Oonunl  sol  oners, 
119  N.  0.  228,  3S  B.  B.  9T0,  84  I^  R.  A.  491,  boldlajr  consent  Judgment 
mlfff^  nonlclpallty  for  anautboriaed  railroad  subscription,  void. 

Iqvt^  can  carry  defective  decree  Into  execution,  and  In  doing 
■  ^ay  look  Into  snrronndlng  circumstances  to  determine  wbetber 
Am*  la  ynnnd  for  equitable  Interpoeldos.  p.  699. 

Approved  In  lAwrence  Hfg.  Oa  v.  Janesville  Hlils,  188  V.  8. 
tn.M  h.  1009,  11  8.  Ot  405,  refu^ng  to  execute  inequitable  con- 
MSt  deow;  Kelly  t.  Milan,  21  Fed.  869,  boldlng  consent  decree 
set  btadnc  sa  res  adjndlcata;  Compton  v.  Jesup,  68  Fed.  315,  81 
r.  B.  App.  4SB.  ^iplylng  mle  In  foreclosing  railroad  mortgage;  Jen- 
kte  V.  Internationa]  Bank,  111  IlL  471,  dismissing  bUl  to  relltlgate 
•attsn  already  adjndlcaled. 
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Fartttlon. —  Where  coiuent  decree  ww  orroneoiu,  u>d  deeds  are 
made  not  following  It,  eqnltr  wilt  not  execute  tt  nfler  twdve  jesiSt 
where  parties  are  Tolnnteen  and  pnrcbaswa  wltb  noUce,  p.  B9B. 

106  D.  &  700-703,  3T  L.  266.  OBAHD  TBimiE  RT.  T.  OUUMTSaE. 

Tils].—  Istrodnetloa  of  testlmooT.  not  In  record,  br  defeodsnt, 
waives  bis  objectkm  to  refusal  to  direct  nrdlct  at  cIom  tt  ptato- 
tUTa  testimony,  p.  TOl. 

Approved  In  Aeddent  Ins.  Oo.  v.  Onndal,  120  D.  8.  mO,  80  L.  742, 
7  S.  Ot  687,  UoIOD  Ins.  Co.  t.  Bmlth,  124U.  B.421SlL.M»,8a. 
Ot  644.  OolnmblA  B.  K.  T.  HswUiome,  144  C  S.  SOtt,  86  U  406;  U 
S.  Ot  592,  Bosk  v.  Gassot,  149  U.  S.  28,  87  I/.  fM,  IS  8.  Ot  T40, 
OampbeU  v.  HaTorhlll,  IW  U.  8.  912,  39  L.  281.  ID  8.  Ot  21S,  North- 
ern Pac.  E.  Oo.  T.  Cbarleaa.  SI  Fed.  6TZ,  7  U.  B.  App.  SCO.  Hnnt 
Bros.  Frnlt  etc,  Oo.  v.  Oaa^dy.  53  Fed.  290,  7  U.  8.  App.  421,  Atr 
eblwHi,  etc,  B.  Oo.  ▼.  Myers.  68  Fed.  796,  24  O.  8.  App.  28S,  Tmt- 
ellen'  Ins.  Oo.  t.  Bandoti^  78  Fed.  7S8,  47  U.  8.  App.  260.  Union 
Oasnalty,  etc.,  Oo.  t.  8chwertD.  80  Fed.  639,  42  V.  B.  App.  B14.  Ter- 
rltorr  T.  Nelteon,  2  Idaho.  588,  23  Pac  588  (dlasentlns  opinion  In 
8.  a.  2  Idaho.  S86,  28  Pac  540),  Ohsmberialn  v.  Woodln,  2  Idaho. 
02,  28  Pac  178.  Bownwo  t.  Bpplnger,  1  ».  Dak.  24,  44  N.  W.  1001. 
and  Oon  v.  Ohio  Wver  R.  B.,  88  W.  Va.  464,  IB  8.  B.  508,  aU  apply- 
ing rale,  and  holding  each  refasal  not  assignable  for  error. 

Distinguished  In  Oantey  r.  Dtintway,  86  Or.  134,  B7  Pac  198.  hold- 
ing rale  otbervlse  ander  Oregon  statute. 

Itsatar  and  swrant — It  Diligence  ot  railroad  contrtbnted  to 
tainrf  ot  employee  by  colUalon,  It  Is  liable,  eren  tftoo^  negUgenc* 
at  ttUirw  serrant  was  contributory  also,  p.  702. 

Olted  and  prlndple  aisled  In  the  following  Federml  cases:  n* 
Pbceolx,  84  Fed.  763,  holding  ship  liable  to  storedore  Injured  1^ 
breakage  ot  wornont  sUng;  Hennlng  t.  Western  Union  TeL  Ox  43 
Fed.  1S2.  holding  proof  of  company's  negUgeotce  mtut  be  dear; 
Hew  Jervey,  etc,  B.  Oo.  t.  Tonng,  49  Fed.  72D,  1  IT.  8.  App.  96 
(amrmlng  B.  0.,  46  Fed.  181),  and  Oblcago,  etc.  By.  t.  Sntton,  et 
Fed.  806,  2T  U.  8.  App.  810,  both  applying  rale;  PoOman's  Palace^ 
etc,  Oo.  V.  Earklns,  66  Fed.  910,  17  V.  8.  App.  22,  applying  ml* 
wh«e  employee  ma  killed  by  unprotected  machinery;  Union  Pac 
By.  V.  Oallaghan,  66  Fed.  900,  12  O.  8.  App.  D<1,  awarding  damages 
to  employee  where  conductor  recklessly  ma  train  on  weakened 
bridge;  Northwestern  Fuel  Oo.  *.  Danltison,  67  VtA.  919,  12  U.  8. 
App.  688,  awarding  damages  to  employee  Injured  by  unsafe  con- 
dition of  working-place;  Olyde  t.  Blchmond,  etc,  B.  Oo.,  59  Fed. 
S97,  awarding  damages  to  flreman  Injured  through  defective  rail, 
altbough  speed  too  great;  Honey  r.  Chicago,  etc,  By.,  69  Fed.  426, 
awarding  damages  to  husband  for  Injury  to  wife,  notwithstanding 
ber  negHgence;  Northern  Pac  B.  Oo,  t.  Polrler,  07  Fed.  886,  20  U. 
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I  &  App^  583,  mwardlDg  damsKes  to  brakemui  Injured  by  BegUgcnt 

noBlnc  nC  apscUl  train;  Chlcseo,  etc,  R7.  v.  Obamben,  OS  VtO. 

GB,  It  U.  S.  App.  2S8,  awardlnf  damages  for  deatb  tt  anrbtaar 

b  eoUMoa  «t  croaaliv;  Bnrwn  t.  Oax«  Broa.  ft  Oo.,  IS  BM.  SU, 

I  avtrdlBc  danuKea  to  ateamboat  emploree  Injured  b7  talUnc  Msl- 

I  boAat;  The  Joaeph  B,  Thomaa,  86  Pad.  684,  M  U.   a  App.  tS» 

•flmhic  B.   0^  SI   Fed.  584,  awardlnc  recOTerr  to  stavedave  In- 

I  Jnred  threngh  segllfMice  of  aaJlor. 

I  Tke  Mlovlag  eaaea  In  Hie  State  conrta  Aflrm  and  apply  tba  prin- 

!  dfit:  Geargla  Itulflc  By.  *.  Davla,  9S  Ala.  807,  S  Am.  St  Rep.  «, 

I  I  So.  Xt,  awarding  damage*  to  brakeman  Injured  toy  projectllig 

I  red  alongsMe  track;  Denver,  etc.,  B.  Oo.  r.  Hpes,  —  Oolo.  — ,  SB 

I  ?u.  10BB.   awarding  damagea   to  employee   where   company   wu 

I  nclHent  In  not  proTldIng  signal-llgbt;  Obeeney  ▼.  Ocean  8.  fl.  Oo., 

i  n  Oa.  782,  44  Am.   St  Bep.  118.  10  8.  B.  86,  holding  ateamrtilp 

I  conpany  liable  (or  Injnry  to  laborer  In  hold,  where  no  hatchtender 

«u  employed;  FeonaylTanla  Oo.  t.  McOaflrey,  180  Ind.  487,  88  V. 

E  Tft  SO  L.  B.  A.  106,  awarding  damngea  to  aectlon  fiHwnan  run 

«nr  by  backing  train  with  Inanffldent  crew;  Lake  Shore,  etc,  B.  B. 

T.  WHian.  11  lad.  App.  400,  88  N.  E.  844,  awarding  damagea  for 

tath  of  fireman  throngh  awltch  negligently  left  ap«i;  Barnes  t. 

Kircn,  96  Iowa,  OTT,  OS  N.  W.  06B,  awarding  damagea  far  Injur 

ttnmgh  defecttye  aldefnilfc;  Towns  r.  Railroad,  IIT  I<a.  Ann.  tOO, 

H  Am.  Rep.  Bll,  and  Pogh  t.  Chesapeake,  etc.  By..  101  Ky.  84,  80 

a.  W.  OBB.  botta  awarding  damages   to  bnkeman  Injured  by  de- 

fHtlva  can;  Faren  r.  Sellers,  SB  Im.  Ann.  lOlB.  4  Am.  St  Bep.  262. 

I  So.  in,  avmrdlng  damagea  for  death  at  workman  engaged  Ik 

>  linellshlnf  btrildlng  by  nnaafe  means;  Stocke  ▼.  Railroad,  60  La. 

i  Ana.  UT,  196^  SS  So.  851.  S52.  awarding  damagea  to  eanpIiVMt  wbera 

vttkiag-ptftce  waa  nnsafe;  Grlffln  ▼.  Roaton,  etc,  R.  B.,  148  Mass. 

■  HllS  Am.  BL  Bep.  KZ7,  19  N.  BL  167,  1  U  R.  A.  699,  and  n.,  awart- 

I  lag  damagea  to  railroad  watchman  Injured  by  negligent  nuudnc 

sf  tralna:  Huns  t.  Ballroad,  78  lUch.  5SS,  44  N.  W.  SOC,  T  L.  R.  A. 

M.  and  n„  awarding  danngea  for  death  of  fireman  throo|ft  ne|01- 

I  gHce  ot  train   dispatebw.  GerlUoa  Ooal  B.   Oo.  ▼.  Deawant  B 

I  H-  Hex.  00,  49  Pac  810,  holding  mining  company  net  Uable  (OT 

I  dM(h  by  Begtlgenee  of  fellow  semnt;  Onlf,  etc.  By.  t.  nearer, 

'■  1  Tax.  ON.  App.  H8,  SI  B.  W.  1ST,  awarding  damagea  to  bmteman 

■ajved  thfoogh  dofectlTe  tnake-beam;  Utssonrt,  etc,  Ry.  t.  Haa- 

itc  —  T«z.  OIt.  App.  — ,  49  B.  W.  117,  awarding  damagv  to  sec 

Bm  hand  tnjnred  throngb  negligence  oC  fneman;  WrISht  ▼.  Bont^ 

era   Pac   Oo.,   M   Otata.  S9S.   46   Pac   878,   awardlat  naiiiajas  to 

■sliifciaai  Injured  throngb  detecUTe  engine;  Handley  T.  D>ly  MIh. 

Ch.  U  niata.  188.  188,  68  Am.  Bt  Rep.  019,  920,  40  Pae.  188;  kaldlnc 

■isaianM  Uabla  to  miner  Injured  Ouoagh  engineer's  toooapeteBeai 

fsal  t.  BmUterB  Pac  0»,  —  tnab.  — ,  BB  Pac  838,  aiwrnidtng  teat- 

tm  far  MgBgcnt  killing  of  car  repairer  wartJag  — Im-  mn  Uao^ 
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rise;  T.  HaslieB,  66  VL  SCO,  2T  Aa  207,  airardlnc  dajnxM  for 
deatb  ot  qn&rrTmui  tbrongh  Inrafflclent  blocUng  of  car  bvcki; 
RlcluBCHid,  »tc.,  K.  S.  T.  Cl«orge,  88  Vk.  228.  IS  S.  B.  430,  awardlnc 
dmmacw  to  brakemsn  liijimd  Uirongb  defecttve  car:  Noifolk,  «tc^ 
B.  K.  T.  ThoBH,  DO  Ta.  aOO,  44  Am.  St.  Bep.  909,  17  B.  B.  885, 
awarding  damagea  to  brakeniaa  lajnied  tbrongh  loelBclenGT  of 
Oimnan  In  ^arg«  of  engine;  N<^folk,  etc,  R.  Oo.  t.  Anip«Ti  M 
Ta.  130,  2S  B.  B.  230;  awardtng  damagn  to  brakonan  tnjnied 
ttinxigh  deCeoChv  tanr-beada;  Bhermui  t.  Menominee  Blver,  etc, 
Oe.,  72  Wis.  128,  80  N.  W.  868,  1  L.  B.  A.  178,  and  n^  amidtng 
damagea  for  IdJott  bf  detective  maclUne. 

Olted,  argaando,  la  OocA  y.  UlnneapoUa,  etc,  R.  6a.,  M  Wla.  941, 
07  Am.  St  Bep.  88T,  74  N.  W.  SflB,  40  L.  B.  A.  462.  Bee  notaa  la 
16  Am.  at  Bep.  251. 18  Am.  BL  Ueff.  4ST,  and  S8  Am.  St  Bepi.  84S. 

Dlatlngulstied  In  BalUmora,  etc,  B.  Oo.  t.  Aadicrw^  BO  Fed.  T81. 
«  D.  a.  App.  75,  IT  L.  R.  A.  192,  Cincinnati,  etc,  B.  Ooi.  t.  Oark,  67 
Ped.  128,  16  n.  S.  App.  17,  Lnta  t.  Atlantic,  etc,  R.  Co.,  6  N.  Utoz. 
580,  SO  Pac  923,  16  L.  B.  A.  SS4,  and  &„  all  b<dding  ralbwad  sot 
liable  fer  deatb  of  eiop1o7«e  tbrongb  u^llgence  of  f^ow  ■mini. 
OreeweU  t.  Wilmington,  etc,  B.  Oo^  —  Del  — ,  48  AtL  630.  rafne- 
tng  recorerf  for  tajniT  to  emploToa  In  absence  of  n^llgeBce  by 
coofanr;  Oarison  t.  Oregon,  etc  Bj^  21  Or.  482,  28  Pac  SOI,  and 
Knabtla  t.  Oregon,  etc,  R.  Oo.,  SI  Or.  149,  VT  Pac  9S,  both  rsCnatof 
recararr  to  ssetlsM  haad  imnrad  tkrongh  n^lgMcs  at  tHda  svw. 
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oo;  hat  thereupon  ibe  delivery  of  tbe  beading 
HO  counted  should  be  deemed  complete,  and  the 
heading  should  thenbecometheproper^of  the 
Standard  OU  Company  absolutelj,  Merritt  & 
Co.  being  entitled  to  <uaw  upon  ceitiScatee  of 
such  counts  at  the  rate  of  ^0  per  thousand, 
on  which  advances  the  Oil  Company  were  to 
be  allowed  interest  at  the  rale  of^  ten  per  cent 
per  annum  until  the  heading  ahouldbereceived 
at  Cleveland,  and  also  to  coarge  the  coat  of  in- 
surance thereon  lo  the  amount  of  (21  perthou' 
sand,  the  loss  bv  fire,  if  any.  above  Uiat  amount 
to  be  borne  by  Merritt  &  Co.  In  all  other  re- 
spects the  temiB  of  the  original  contract  were  to 
govern. 

On  Hay  29,  1874,  another  modification  of  the 
contract  was  made,  which  recited  that*  "Throush 
an  error  made  bv  the  inspector  employed  by 
said  Standard  Oil  Company,  the  said  J,  J.  Mer- 
ritt &  Co.  have  received  from  the  said  Standard 
Oil  Company  money  in  excess  of  the  amouot" 
which  under  the  contract  they  were  entitled  to 
receive,  amounting  to  about  f2,500,  and  made 
certain  provisions  as  to  the  time  and  mode  in 
which  it  should  be  refunded,  but  otherwise  left 
the  contract  unctianged. 

On  August  a,  1874,  a  further  modification 
was  agreed  to,  increasing  the  amount  of  tliead- 
vancee  to  (2S  per  thouscud  on  the  second  mill- 
ion of  the  heading. 

The  heading  was  manufactured  mostly  in 
1874  and  was  idled  on  each  tdde  i'  the  railroad 

idant  bi 

1875. 

Testimony  on  the  part  of  the  plaintiff  below 
was  offered  and  admitted  to  show  thai  ic  load- 
ing, an  accurate  account  was  made  and  kept  of 
each  car  loaded;  of  the  number  of  the  car;  the 
line  to  which  it  belonged;  and  the  number  of 

Eieces  in  each  car;  and  that  there  were  SSI  car 
lads,  containinfc  in  all  2,<HII,6C0  single  pieces. 
After  the  first  four  car  loads  had  be^  shipped 
Ibiough,  all  rail,  an  arrangement  was  made  be- 
tween the  parties  by  whiai  the  rest  of  the  head- 
ing was  to  be  sent  by  tail  from  Lapeer  lo  Detroit, 
a  distance  of  sixty  miles,  and  thence  by  vessel 
to  Cleveland.  These  first  four  car  loads  by  rail 
and  the  Hist  cargo  by  vessel  were  counted  and 
inspected  byihe  defendant  below  at  Cleveland. 
ana  returns  of  Uie  result  made  to  Merritt  &  Co. 
These  returns  showed  the  number  of  matched 
headings  and  the  number  of  single  pieces  re- 
jected, on  inspection,  as  deficient  in  size  ond 
quality,  called  "culls;"  and  it  appearing  that 
ihese  were  but  a  small  portioa  of  the  whole,  it 
was  then  agreed  that  if  Merritt  &  Co.  would 
cull  before  shipment  as  closely  as  they  bad  done 
in  these  shipments,  the  defendant  would  not 
cull  any  more  at  Cleveland,  but  would  merely 
match  and  count  the  matched  heads. 

Evidence  was  offered,  on  the  part  of  the 
plaintiff  below,  and  admitted,  to  prove  that  the 
Bubaeauenl  deliveries  were  equal  on  an  average 
with  tbese  shipments  as  to  ijuality  and  size;  and 
that,  calculatingtheentirequantity  by  this  com- 
parison, it  would  show  a  delivery  of  268, 
matched  headings,  more  than  had  been  accoi 
ed  for,  which,  at  t40  per  thousand,  amounted 
$10,582.18. 

It  was  in  evidence,  on  the  part  of  defendant 
below,  that  on  the  receipt  of  the  heading  at 
Cleveland,  It  was  Inspected  by  their  inspe^r. 
S20 


This  inspector  bdng  called  as  a  witoeas,  testi- 
fied that  be  actually  matched  the  whole  of  the 
first  cargo  oa  it  was  counted  and  Inspected,  but 
the  rest  by  only  averaging  from  samples;  thst 
is,  he  laid  off  and  piled  up  a  thousand  pieces, 
and  arrived  at  the  matching  by  seeing  how 
many  pieces  it  took  to  make  ue  numner  of 
inches,  and  made  an  average  from  thaL  The 
whole  number  of  pieces,  as  taken  by  the  team- 
steia,  was  reported  to  him,  of  which  he  made 
a  record,  ana  then  reduced  it  to  matched  head- 
ing, which  he  reported  to  the  Company.  The 
number  of  single  pieces,  in  gross,  was  3,296,140, 
making  of  matched  headings,  1,958,538  pieces. 
This,  he  said,  was  the  ususl  mode  of  counting 
and  matching. 

It  was  admitted,  on  the  part  of  the  defendant 
below,  that  In  going  carefully  over  the  inspect- 
or's calculations,  errors  had  lieen  discovered  in 
compumtJon,  twenty-five  in  number,  some  in 
favor  of  and  some  against  the  Company,  and 
resulting  In  a  balance  of  (144.84  against  than, 
for  which  they  admitted  their  liability. 

On  the  basis  of  the  count  of  their  inspector, 
the  Standard  Oil  Company  rendered  to  Merritt 
&.  Co.  on  account,  dated  August  20,  liS%,  show- 
ing o  credit  balance  of  (042,64.  Thai  balance 
was  paid  and  accepted,  and  no  objection  made 
to  the  slalementof  the  account,  until  (lie  bring- 
ing of  this  suit.  January  10.  1876,  One  car 
load  of  heading  wo^  trliipped  after  the  close  of 
that  account,  and  was  accounted  for  September 
2.%  187B. 

There  was  other  evidence,  on  each  side, 
which,  it  was  claimed,  tended  to  establish  the 
nccuryey  of  the  counts,  respectively,  made  at 
I-ape;r  and  at  Cleveland.  There  was  no  evi- 
dence, bearing  upon  the  question,  of  any  loss 
of  beading  between  Detroit  and  Cleveland;  but 
it  did  appear  In  evidence  that  when  the  head- 
ing was  loaded  in  Detroit,  upon  vessels,  bills  of 
lading  were  nu  "le  and  dcliveied  to  the  captains 
of  the  boats,  lowing  the  number  of  car  loads 
of  heading  on  each  vessel,  which  bills  of  lading 
were,  upon  the  arrival  of  the  vessels  in  Cleve- 
land, delivered  to  the  defendant  below,  at  its 
office,  when  freight  was  paid  thereon  and 
charged  to  Merritt  &Co.,  Uie  bills  of  lading  be- 
ing retained  by  the  Standard  Oil  Company. 
There  was  no  evidence,  tending  (o  impeach  the 
good  faith  of  the  count  on  either  side,  or  that 
the  inspector  of  the  defendant  below  was  not  a 
competent  person  for  the  business  intruBtMl  to 

The  court  charged  the  jury,  in  subetonce, 
that,  by  the  terms  of  the  contract,  as  modified 
on  April  I,  1874,  the  heading  bectime  the  prop- 
erty of  the  Standard  Oil  Company,  on  delivery 
at  Lapeer  on  land  leased  by  it,  hut  subject  to 
their  inspection  and  count  at  Cleveland;  that, 
if  that  count  was  msde  fairly  and  in  the  exer- 
cise of  the  best  judgment  of  the  inspector,  it 
would  be  binding  on  the  plaiotift.  UDless  its 
variance  from  tlie  actual  truth  was  too  great  to 
be  accounted  for  by  any  error  of  judgincDt,  in 
which  case  the  plaintiff  was  not  precluded  from 
showing  a  mistake;  that  if.  upon  all  the  evi- 
dence, the  jury  should  ho  unable  to  determjDe 
whether  there  was  fraud  or  mistake  in  tbe 
count  upon  either  side;  or  if,  upon  being  satis- 
fied that  there  had  been  fraud  or  mistake,  they 
were  unable  to  determine  which  portjr  ia  re- 
sponsible for  it,  they  must  find  for  the  defeiid- 
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tat.  nnpt  u  to  the  small  amount  admitted  to 
h  doc  Aad  the  puy  was  abo  inatructed,  that 
At  ami  uid  inspectioD,  so  far  as  it  involved 
Oc  tvOing  or  rejection  of  defective  pieces  and 
■Hdung.  M)  u  to  deteimine  how  man;  single 
pitco  wfre  required  to  make  a  matclted  head- 
■t,  accDtdiag  lo  the  contract,  was  a  matter  of 
JHdlweM  oD  the  jwrt  of  the  inspector,  which, 
n  boMtdj  exercued,  would  be  binding;  and 
Iku,  aateqnently,  the  proof  of  miHtske.  upon 
ttt  CM(,  a*  It  arose  upon  the  evidence,  was  con- 
laed  to  the  count  of  tlie  whole  number  of  ain- 
(k  pifces.  and  the  consequent  error,  if  such 
MR  pnrved,  aa  to  the  number  of  matched  head- 
itpi  alilwaf^  tbe  defendant  Company  was  not 
bornd  by  the  contract  to  make  a  gross  count  to 
temiae  the  whole  number  of  single  pieces, 
« to  k«eii  any  manoraiidum  or  estimate  of  any 
■di  |ra«  count,  or  to  make  return  thereof  to 
Mcmu  A  Co.,  its  duty  being  performed  if  it 
kudkd  ill  the  heading  delivered  to  it  and  hon- 
Mly  ud  correci'.T  counted  it  in  such  a  way  as 
bMEnaine  the  Dumber  of  complete  beads. 
Ai  lo  tbe  accoont  stated  and  rendered,  the 


■d  an  objectioa  having  been  made  until  Jan- 
wy.  1^^,  by  the  liriuf^g  nf  the  suil,  it  had 
-  ta  kept  sQch  a  time  as  made  it  an  ai^iiiission 
a  tbe  pan  of  Meniit  &  Co.  of  its  correctness, 
bv  thai  the  plaintiff  was  not  eatoprc^  from 
A^ac  frauo  or  mi»take  in  it,  which,  how- 
o«.  would  be  made  clearly  to  appear;  the 
lodn  at  proof  resting  upon  the  plamtiQ  to  es- 
ktt.htl. 

Tuiooi  exceptiotis  were  duly  taken  t .  the 
nkn/n  of  the  court,  in  Ihe  admission  of  evi- 
dnrc,  in  rrfuiing  to  instruct  the  Jui/  as  n 

SMed,  aod  to  lEe  charge  aa  gives,  which,  s 
u  Kcenary,  will  be  referred  to  in  their  o: 


vndict  was  returned  in  favor  of  the 
itmiiff  bdow  for  $7,688.  sod  Judgment  reu- 
«*>d  ilKrajn,  which  the  defendant  below  now 
*«g*  into  review  upon  this  writ  of  error. 

1.  It  ii  objected  by  the  plaintiil  in  error.  In 
A^  :iiM  place,  iliat  inc  court  erred  in  admitting 
"»fc«r.?  ai  (o  ilie  counts,  by  both  parties,  of 
^  « j  lie  number  of  single  pieces  of  heading, 
•1  whniittinK  t"!  [be  jury  the  comparison  l»- 
(■■rn  Ijrm,  as  furnishing  any  means  of  eetab- 
kfca.:  CTTOT  in  the  count  o(  matched  headings. 

It  >'  ar^oed  Itial  the  count  of  gross  pieces 
*■•  >4  rrcoiniiieil  by  the  contract,  as  il  con- 
infla^  only  a  count  of  matcbod  headings: 
■M'^si,  M  thin  involved  culling  the  bad  from 
"r  T*/i  and  the  malchinpof  nngle  pieces  to 
"^aiate  the  faeMling  required  by  the  contract 
Mltiifloiiij  «  count  of  tbe  numDerof  the  lat- 
in \U  [oxiew  involved,  at  least  In  two  of  Its 
*r  IW  neniie  of  skill  and  Judr 
■■Ir  ::  muimmti.  if  mistake  was  rel 
^■«  ituntly  ihll  il  had  occurred  In  the  actual 
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headings, 
havr  alreadr  stated,  the  colling 
_  .  rmtd  with  aiter  the  OtM  four  car- 
■W  sadtheinalchiiig,aateatHledlobythein- 
^***.wi*  made  upon  an  estimate  buedupon 
*)*■  ii^liucM*.  according  to  whicb.  upon 
■  ifnct.  the  whole  number  of  single  pieces 
*■  Ndand  lo  uatcbed  faeadinss.  It  did  be- 
'^  »rr^amrj.  therefore,  for  the  Inraeetor  to 
■tt*anMMnrthe«lniclcp(MT«,  as  the  means 
*'  Ttia^  ■  ibe  Biunber  of  mal^jied  headings. 


It  was  also  contemplated  by  the  contract  that  a 
count  of  single  pieces  should  be  made  at  Lapeer, 
by  a  counter,  also  appointed  by  the  defendant 
below,  tor  the  purpose  of  oetennining  tbe 
amount  of  advances  lo  which  Merritt  &  Co. , 
were  entitled;  and  although  this  count  was  not 
the  final  and  conclusive  one,  it  was  quite  legiti- 
mate to  use  it  in  comparison  with  that  mam  at 
Cleveland,  as  one  mode  of  testing  the  accuracy 
of  the  latter.  And  this  comporisoD  was  justified 
by  the  evidence,  also  objected  to,  that  in  those 
particulars  which  might  affect  the  ratio  of  single 
pieces  to  matched  beading,  Euchossize,  quality, 
etc.,  the  early  cargoes,  in  respect  lo  which  that 
ratio  had  been  determined  by  actual  inspection 
and  count,  averaged  no  better  than  all  subse- 

Suent  deliveries.  It  fumititied  to  the  jury,  quite 
sirl^  and  consistently  with  the  intent  of  the 
parties  to  the  contract,  a  means  of  determining 
whether  there  had  not  been  a  mistake  in  the  last 
I  count,  properly  limited  by  the  court  in  tberule, 
that  the  discrepancy  must  be  so  great,  as  that  it 
could  not  reasonably  be  accounted  for  by  any 
mere  variation  of  judgment  in  tbe  matter  of 
matching. 

Itiaacunitted  by  counsel  forplaintiff  in  error, 
and  such  undoubtedly  is  the  law,  that  Ihecount 
of  the  inspector  at  Cleveland  was  subject  to  im- 
peachment for  fraud  or  mistake :  the  mistake  be- 
ing not  a  mere  alleged  error  of  judgment,  but 
one  of  fact,  which  prevented  the  proper  exercise 
of  bia  judgment.  Such  was  the  character  of 
the  mistake  to  which  the  evidence  was  directed, 
namely:  a  mistake  in  counting  llie  number  of 
single  pieces,  which  formed  the  basis  of  an  esti- 
mate and  average  from  which  the  number  of 
matched  heading  was  deduced.  The  objection 
seems  to  be  directed  lo  the  mode  of  proof,  it  be- 
ing insisted  that  it  should  be  direct  evidenceof 
the  fact  of  a  mistake,  independent  of  the  evi- 
dence of  its  amount.  But  we  are  not  aware  of 
any  rule  of  law  which  requires  any  particular 
method  of  proving  such  a  fact,  dioering  from 
that  required  to  prove  any  similar  fact,  'What- 
ever naturally  and  logically  tends  to  eetablivh  it 
is  competent  evidence.  If  a  stranger  had  stood 
bf  at  Cleveland, and  foUowiog  tbe  inspeciorin 
his  count  of  single  pieces,  had  delected  him  in 
error,  which  would  necessarily  affect  the  final 
count  of  matched  headings,  he  would  thereby 
liave  been  a  competent  witness  to  prove  the  dis- 
crepancy. Proof  of  a  similar  count  at  Lnpcer 
would  luiler  only  in  degree  and  not  in  quality, 
as  evidence  to  the  same  effect. 

It  is  suggested,  however,  in  reply  to  Ibis,  that 
in  the  latter  ca.sc  an  indispcnsalile  link  in  the 
chain  neceaaarr  to  connect  Ilie  coitnl  at  Lapeer 
with  that  at  Cleveland  is  wanting,  because  il  is 
,  admitted  lliat  ttiere  was  no  evidence  toshow  Ibat 
I  all  tbe  pieces  of  heading  stiippcd  at  Lnpeer 
I  were,  in  fact,  delivered  at  Cleveland  and,  for 
aught  that  appears,  the  quantity'  of  the  apparent 
diucrencc  may  have  been  lost  in  transportation 
between  the  two  places.  But  whcUier  this  was 
so  probable,  as  to  more  reasonably  account  for 
the  discrcponcy,  than  the  supposition  of  an  er- 
ror. In  one  or  both  counts,  was  a  matter  for  the 
coosideration  of  the  jury.  They  were  not  Iwund 
to  assume  a  loss  in  iransponatjon,  in  tbe  abwncc 
of  any  evidence  on  the  subject,  and  were  enli- 
lied  tooasumetliat  the  sbipmeuu  arrived  at  Ifacir 
deslinaliau  undiminished,  in  the  absence  of  any 
reason  U>  tbe  contrary;  especially  in  view  of  the 


.,Coe>^lc 


B8ft-0n 


SnpREKB  CouBT  o 


feet  tbat  there  tiad  been  no  complaint  from  any 
quarter,  that  the  number  of  car  loads  called  for 
by  the  billa  of  lading  was  not  verified,  or  that 
moi<e  freight  had  been  charged  and  paid  than 
would  be  due  if  there  had  been  a  deficiency. 

But,  independent  of  this  and  on  Ibe  aaaump- 
tion  that  the  whole  amount  of  the  discrepancy 
between  the  two  counts  could  be  accounted 
for  by  an  actual  loss  in  transportation,  the  case 
of  the  defendant  below  would  not  have  been 
strengthened.  Although  the  count  was  to  be 
of  matched  headings  and  at  Clereland  and  con- 
clusive in  the  absen'v  of  fraud  or  mistake,  nev- 
ertheless, by  the  modified  contract  of  April  1, 
1874,  rhe  deliver;  of  the  heading  took  place  at 
Lf^xier,  so  as  to  paas  the  property  in  the  head- 
ing absolutely  to  the  Standard  Oil  Company. 
And  as  the  risk  follows  the  title,  any  loss  that 
subsequently  accrued,  by  non-delivery  on  the 
part  of  Uie  carriers,  would  be  the  loss  of  the  de- 
fendant below;  and  the  plaJntiS  would  be  enti- 
tled to  recover  the  contract  price,  on  proof  of 
Ihe  quantity  of  single  pieces  reduced  to  matched 
headings,  deliverwl  at  Lapeer,  upon  the  best 
evidence  that  could  be  adduced  under  such  cir-' 
cumstoncea,  although  they  could  n^t  be  actual- 
ly counted  and  matched  at  Cleveland,  as  re- 
quired by  the  terms  of  the  contract. 
S  2.  It  iancit  obiectedbylheplaintiff  inerrjr, 

Ij  (hat  the  court  below  erred  in  its  rulings  upon 

'  the  account  offered  and  admitted  in  evidence 

and  which,  it  was  claimed, was  a  staled  account. 
The  claim  on  thia  part  of  the  case  is,  that  an  ac- 
count rendered  becomes  an  account  stated,  un- 
[334]  less  objected  to  wiUiin  a  reasonable  time;  that 
what  constitutes  a  reasonable  time  in  such  a 
case  is  a  question  of  law;  and  that  on  account 
stated  cannot  be  impeached  except  for  fraud  or 
mistake;  and  in  support  of  these  propoeitiocs 
counsel  cite:  Perkint  v.  Hart.  II  Wheat.,  287; 
TolandY.  Spriwue,  12  Pet,  334;  Wiggins  v. 
Burkham.  10  Wall.,  189  [77  U.  8..  XIX!.  884]; 
LoelMood  V.  7%/me,  11  N.  Y.,  170;  and  other 
cases. 

There  is  no  dispute  but  that  this  ts  a  correct 

statement  of  the  law,  and  It  is  precisely  what 

was  charged  by  the  circuit  court,  and  in  the 

ye^  language  of  instructions  asked  for  by  the 

plaintiff  m  error.     The  court  followed  it  up  by 

adding  also  that  the  lapse  of  time  from  Septem- 

^  her,  1875,  when  the  account  was  rendered,  to 

n  January,  1876,  when  thesult  was  begun,  with- 

W  out  objection,  converted  it  into  a  stated  account, 

which  could  be  impeached  only  for  fraud  or 

mistake. 

But  the  same  evidence  which  sufficed  to  es- 
tablish a  mistake  in  the  count  at  Cleveland  on 
the  part  of  the  inspector,  also  impeached  the 
account,  for  it  was  founded  on  that  count  and 
embodied  its  mistake. 

3.  It  isfurtherallegedaserror.thatthe  court 
refused  to  instruct  the  Jurv,  as  requested  by 
plaintift  in  error,  that  "  liiis  cause  Is  based 
upon  the  ground  of  either  fraud  or  mistake, 
and  there  is  no  evidence  of  anv  kind,  except 
the  two  counts,"  referring  to  the  number  of 
headings  delivered,  "andlf  the  jury  find  aver- 


liable  for  this  entire  amount  or  It  is  not  liable, 
except  for  the  small  sum  admitted,"  This  re- 
quest was  very  properly  denied  by  the  court. 
There  is  no  rule  of  law  that  limits,  in  such  a 
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manner,  the  discretion  of  the  jury  in  dealing 
with  the  evidence  on  a  question  of  damages  in 
such  a  case.  The  very  spirit  of  trial  bv  jury  is, 
that  the  experience,  prac^cal  knowledge  of  af- 
fairs, and  common  sense  of  jnrors,  may  be  ap- 
pealed to,  to  mediate  the  inconsisteDdea  of  the 
evidence,  and  reconcile  the  extravagances  of 
opposing  theories  of  the  portiea.  There  was 
nothing lUorical  in  the  present  case,  in  the  ver- 
dict of  the  niry,  proceeding  upon  the  suppocd- 
tion  of  poenble  errors  in  both  counts,  and  mak- 
ing probable  allowances  for  tbeir  amount,  al- 
though no  mathematical  calculation  could  be 
made  to  demonstrate  the  exact  accuracy  of  the 

But  even  if  the  ruling  was  erroneous,  as  al-  t 
legcd,  it  is  difScult  to  understand  how  it  could 
have  prejudiced  the  plaintiff  in  error.  The  ar- 
gument presupposes  that  the  evidence  justified 
a  verdict  for  the  larger  amount,  and  esUblishes 
merely  that  it  was  ^r  less  than  it  mi^t  prop- 
erly have  been.  Whatevererrorwas  committed 
in  this  respect,  was  certainly  not  to  the  preju- 
dice of  the  party  complaining. 

One  of  the  witnesses  for  the  plaintiff  below, 
on  cross-examination,  was  asked  this  question: 

"  Have  you  not  recently  stated  to  different 
parties,  in  talking  about  the  matter,  that  you 
wanted  them  to  recover  here,  because  you 
would  then  get  your  pay! " 

The  plaintiffs  counsel  objected  to  the  ques- 
tion on  the  ground  that  it  did  not  specify  time 
and  place,to  which  suKgeation  defendant's  coun- 
sel replied  that  he  did  not  propose  to  impeach 
the  witness;  whereupon,  the  court  sustained  the 
objection,  and  to  that  ruling  an  exception  was 

There  is  no  error  in  this.  If  the  object  was 
to  impeach  the  witness  by  subsequent  contra- 
diction, the  question  was  clearly  incompetent, 
as  too  indefinite.  If  the  design  was  to  impeach 
the  witness  in  another  mode,  as  by  showing  in- 
terest or  bias,  supposing  it  to  have  been  com- 
petent for  such  purpose,  as  to  which  we  express 
no  opinion,  it  was  the  duty  of  counsel  to  have 
accompanied  his  disclaimer  with  that  qualifica- 
tion. He  must  be  taken,  without  such  explana- 
tion, to,  have  waived  the  objection.  The  dis- 
claimer, in  its  general  form,  was  broad  enouKb 
to  cover  every  form  of  impeaching  the  credit 
of  the  witness,  and  It  cannot  be  narrowed  now 
without  injustice.  We  hare  eontidered  ait  the 
exceptions  of  the  plfUtMff' in  error,  and  find  no 
error  in  Vie  record.  The  judgmeTitit,  aetordijtg- 
ly,  affirmed. 

True  oapj.    Test : 

James  H.  HoEenuer.  Clerk,  Sup,  Court,  XT.  6. 


AUGUSTINE  I.  AMBLER.  Aj^.. 

CHARLES  P.  CHOTEAU  m  al. 

(Bee  S.  C,  IT  Otto.  SSe-Wl.) 

BptitaHejuriidietioit — mil  agaiiM  steckMOerm. 

l.Wbere  the  object  of  a  suit  la  to  recover  daniaa«e 
for  an  unlawlul  and  traudulent  coespiracr  to  olt^t 
complainant  out  of  his  Interat  in  on  original  In  ven- 
tlon  which  la  the  subject  mntterot  the  contToveraT 
the  remedy  la  clearly  at  law  and  not  in  equity. 

S.  An  acUon  tor  on  account  of  proSts  and  mti  in. 
Junction  asolnst  the  further  use  of  a  patented  in. 
ventlon  ataould  be  afBlut  the  ooiporaUoa,  in  |^ 

lOJ  c.  s. 
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[No.  188.] 
JbjadDtc.  IS,  U.  ISSg.  DceidtdDte.  14,  ISSt. 


The  tin  in  this  cue  was  flled  In  the 
Mcnr.  bj  tbe  appeUuit,  to  recover  da[__. 
iDrcnl  u>  hare  been  sastalDed  throuKli  >ui 
liaial  cmaiMracj  to  client  the  compuinuit 
c4  hiv  iatovM  in  a  ceiuin  inveutioo. 

Tbc  ooon  below  entered  a  decree,  on  geoenl 
iWwuirH.  dlimtaalng  tbe  bill;  whereupon,  the 
namUBuit  upaUed  10  Uiis  cc  jk. 

T&ebeuofuiecui 


e  fully  stated  bj  the 

.  Bmt«U.  S.  8.  HenkU. 
'I.  Qrab  Brown,  toT  appel- 


bK  lor  tfipeneet. 

Jfr.  CUffJmtHet  Walt*  deUTei«d  the  opln- 
><•  i4  Ike  eoort: 

TW  it  a  soit  in  equity,  and  tbe  case  made 
^  tke  UD  wamj  b«  Msied  u  foUowi: 

Aatfa,  tbe  appellant,  and  one  R.  H.  Whip- 
pi'.  iBTcnted  an  improred  mode  of  manufact- 
tim  m"  frarapetraleum,  for  which  they  were 
ttoM  ID  apply  for  patent*,  and  being  desirous 
i4  BcoriBf  nich  to  the  other  one  undifided  Iialf 
'f  «ta  ttey  were  doin? ,  on  the  24th  of  Hay, 
1*0,  taund  into  an  agreement  of  copartn^ 
•^  Id  eOect  that  object.  Tbe  third  ar^cle  of 
a*  iBCMiiait  was  as  follows: 

~R.lt.  Whipple  shall  have  tbe  exclusive  and 
■MM '  borinew  management '  of  the  tame,  so 
utoinelnde  tbeintrocntction  of  fiaid  invention 
'>'  ^iiic  aw  and  to  secure,  as  far  as  possible, 
Or  >ritfxian  (rf  tb«  tame:  both  In  this  country 
ad  ia  an  otber  coontriei:  and  for  which  pur- 
vat,  nd  an  and  tingular  the  purpo<*e4  inci- 
n  ■krM<>.  tbe  Mid.R.  31  Whipple  shall  Lave 
-I  Hd  ample  power  and  authority,  and  is 
••nb*  fraated  1^  tald  Ambler  toll  power  and 
"«nvH>  act  for  h)ro  In  tbe  premises,  to  sign 
>->itat,aad  makeUaaeal  to  any  instrument, 
■d  il  ittVnimeats  of  writing,  needful  and  nec- 
•^r^  to  carry  oat  the  object  and  intention  of 
'ka  wreemeni,  as  foUy  and  entirely  as  the 
w  HIT  be  dnne  bv  tM  said  Ambler  If  per 
*m!h  T«neDt  st  the  doing  thereof;  and  the 
'    ^  A.  I   Ambler  hrrebj  ralifles  and  coDflrmn 


»»taiJjA.__ 

U  pMint*  to-jred  (or  the  tnTentlon  were 
^  'r  pu  into  ibe  btttlnem  and  owned  by  the 
*■*'•  ta  eqiMl  -hara.  Tbe  proceeds  of  sales 
*i  C  •nigr  (wiflta  wrre  U>  be  equally  divided. 

t'f  !tr  i>.jr|Br<e  of  earning  into  effect  the 
'"■Urb*  of  tbc  parxnerulp  agreement.  Am- 
■f .  aa  tte  SStb  of  May.  executed  to  Whipple 
'  ^m^mna  of  aD  bit  intercM  In  ihe  Inven- 
'•«  tad  n  tbe  paieou  that  might  be  issued 
''"M.  n*  acreeoteat  and  the  anignment 
*"*  hA  rwMded  ia  tbe  Patent  Office.  On 
-•  I*k  of  Jnlr.  Itm,  a  patent  was  lasued  lo 
*a*Vlr  *  Ambler  (or  "  Whipple  A  Ambler-^ 
**'iK  rtiii4niiii  Oat  Gcnenting  Apparatus," 
■-  t'Ona. 


which  was  embraced  in  their  InventlonB.  In 
September,  18W,  Whipple  fraudulently  deter- 
mined to  exclude  Ambler  from  the  benefits 
of  their  undertaking,  and  to  accomplish  that 


1869,  a  patent  was  iasued  for  an  improred  mode 
of  iDanufacturing  gas  from  petroleum,  whith 
waa  the  invention  of  Whipple  &  Amblor.  Aft- 
erwards another  patent  was  issued  to  Wliipple 
&  DickersoQ  which  came  within  the  scofe  of 
the  Whipple  &  Ambler  experiments.  In  iliis 
condition  of  affairs.  Ambler,  on  the  4th  of  Jon- 
uary,  1870,  began  a  suit  In  equity  in  the  Ba- 
preme  Court  of  the  District  of  Columbia  afsinst 
Whipple  &  DIckerson,  the  object  of  whicn  waa 
to  bring  the  Dlckeraon  and  the  Whipple  &Dick- 
erson  patents  into  the  Whipple  &  Ambler  part- 
nership, and  to  get  an  account  of  talea  and 
profits.  The  Supreme  Court  of  the  District  dis- 
missed the  bill,  Dut  on  appeal  to  this  court  that 
decree  was  reversed  at  the  October  Term,  1874, 
and  the  cause  remanded,  with  instructions  to 
enter  another  decree,  "Declaring  Whipple  & 
Dickerson  to  hold  in  trust  for  the  ben^t  of 
Ambler  to  the  extent  of  one  halt  of  the  two  pa- 
t6n'.d  Issued  to  them."  and  "  that  an  acconntuig 
be  had  as  to  the  profits  realized  by  them,  or 
either  of  them,  from  the  use  or  sale,  or  oiber- 
wise,  arising  from  said  p&t£uta,"^AmbUr  v 


on  the  2d  of  February,  1875,  in  accordance  with 
this  mandate,  and  afterwards  upon  an  account- 
ing a  balance  was  found  due  fixtm  Whipple  of 
$w6,05S.85.  Whipple  Is  huolvent  and  the 
amount  due  from  him  is  uncollectible. 

On  or  about  tbe  81st  of  April,  1870,  Whipple 
&  Dickerson  sold  and  conveyed  to  James  O. 
Blunt  and  Merritt  11.  Insley,  of  the  State  of 
Kansas,  the  right  to  use  the  Dickerson  patent 
in  Hissouri  for  $8B,000,  and  on  the  38d  of  De- 
cember, 1871,  the  right  to  use  the  Whipple  & 
Dickeraon  patent  in  the  aame  Btate  for  the  same 
sum.  On  Uie  18th  of  December,  1871,  Cbaiiea 
P.  Choteau,  Gerard  B.  Allen,  Charles  H.  Peck, 
SiUaon  Hutchins,  Theodore  Laveille,  George 
H.  Rea,  Albert  C.  EUIthorpe,  John  Kupferfe, 
James  Q.  Blunt,  M.  R.  Insley,  Charles  P.  War- 
ner, Frank  Gregory  and  Oliver  B.  Fillcy,  or- 
ganized a  corporation  under  the  general  corpo- 
ration law  of  HisKiurl  bv  the  name  of  the  Mis- 
souri Liquid  Fuel  niuminatlDg  Company,  with 
an  authorized  capital  of  |600,000,  divided  into 
5.000  shares  of  1 100  each.  The  persons  thus 
organizing  the  corporation  n*ere,  by  the  articles 
of  association,  constituted  direcUiTB  for  the  first 
year.  On  the  asd  of  December,  1871,  Blimt  & 
Insley,  in  consideration  of  (83,000  in  cash,  or 
its  equivalent,  and  $417,000  in  capital  stock, 
nsdgned  to  this  company  all  their  ^glit  to  the 
Dickerson  and  Whipple  &  Dickerson  patents 
for  the  Htatc  of  Missouri.  At  the  same  time 
Whipple  A  Dickerson  agreed  with  the  c<im- 
pany  to  make  such  conveyance  as  might  be 
deemed  necessary  lo  perfect  ilie  title  of  tlie  com- 

rf  under  ilio  assignment  from  Blunt  &  lus- 
When tbe.10  several  liansactious  lookplac^, 
all  tbe  parties  had  full  notice  of  all  the  rigbU 
and  claims  of  Ambler  in  the  premises. 

TliJH  suit  is  brought  nirainKt  Choleau,  Harri- 
son, Allen,  I'cck,  lu-n,  LuvviUe.  Wamer.Grcg- 
i  ory  and  Fillcy.    Ail  the  other  corporators  and 

I.  C.oogic 
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directors  or,  bo  far  as  appears,  stockboldera  of 
the  Hissouri  corporation  are  named  as  defend- 
ants in  tlie  bil],  but  Uiey  irere  never  served  with 
proceis  and  have  never  appeared.  Neither 
Whipple,  Dickerson  nor  the  Misaouri  corpora- 
tion IS  even  named  bb  defendant.  The  persons 
vho  tire  served  and  who  appear  in  the  cause 
hold  or  are  interEsted  In  the  stock  of  the  cor- 

K ration  to  the  amount  of  $150,000  or  therca- 
uts.  The  bill  abounds  in  charges  of  fraud 
and  conspiracy,  in  a  general  way,  against  all  the 
[580]  persons  who  are  named,  whether  parties  to  the 
suit  or  not,  but  so  far  as  the  defendants  served 
wiUi  process  ore  concerned,  Ihe  only  specific  al- 
legation to  be  found  Is  that,  being  "Incorpora- 
tors of  the  Missouri  Liquid  Fuel  and  niuminat- 
In^  Company,"  tbej  "made  said  piirchascand 
paid  said  large  sum  of  money  with  full  knowl- 
edge of  the  trust  and  of  the  fraud  and  breach  of 
trust  aforesaid  (that  of  Whipple  &  Dickerson), 
and  with  lawiul  and  tiinely  -notice  of  your  ora- 
tor's legal  rights  and  equitable  title  therein, 
without  anyeSort  whatever  on  the  part  of  said 
directors  of  said  company  to  protect  rour  ora- 
tor'ssbare  of  the  purenase  money, as  tliey  were 
bound  in  law,  in  equity  and  good  conscience  to 
do  io  this  behalf  and  without  the  knowledge  or 
consent  of  your  orator  jnd  to  your  orator's 
damage  and  injury." 

"That^  __     _    ,_ 

and  the  foundatfon  und  ffravamsn  ot  this  bill  is 
the  franchise,  the  trust,  tlie  breach  of  trust,  the 
collusion,  coMi^piraof  and  fraud  between  the  de- 
fendants and  said  Whipple  &  IMckerson,  as  the 
truNlees  of  your  orator,  tiie  rights  and  remedies 
of  your  orator  a^nst  these  defendants,  and  the 
prayer  for  relieJ."    It  is  then  stated,  "  That 


thiso 


nthcni 


of  a  conspiracy,  founded  upon  the  fraudulent 
intention  and  specific  acta  of  the  defendants  to 
cheat,  swindle  and  defraud  your  orator  of  his 
franctuse,  and  the  rightsin  the  patent  and  trust 
property  aforesaid,  and  that  said  plan  consists 
m  an  ^recmcnt  witb  a  common  design  to  do  sn 
unlawful  act,  and  which  plan,  agreement  and 
conspiracy,  being  a  common  design  to  do  an 
unlawful  act,  was  fully  carried  out,  as  will 
hereafter  more  fully  appear,  to  the  great  dam- 
,  age  and  injury  of  your  orator." 

\  It  is  nowhere  alleged  that  these  defendnnls 

i '  had  any  actual  connection  with  the  transactions 

1/  of  Whipple  &  Dickerson  otherwise  than  as  cor- 

porators, stockholders  and  directors  of  the  Min- 
souri  corporation,  though  it  is  stated  that  they 
"Qave  to  such  fraudulent  llrm  (Whipple  & 
Dickerson)  credit,  character  and  support  bv 
dealing  with  them,"  etc.,  and  that  they  "look 
no  steps  whatever,  legal  or  otherwise,  to  recov- 
er said  property  or  the  proceeds  thereof,  or  to 
slay  Whipple  &  Dickeraon  in  the  pursuit  and 
furtherance  of  the  fraud  in  the  waste  of  tlie 
[seO]      proceeds  of  the  trust."  etc. 

The  prayer  ia.  that  the  defendants  may  be 
enjoined  "  From  proceeding  furtlier  with  any 
dealings  with  the  said  partnership  and  trust 
property  aforesaid."  and  "that  ihe  damages  to 
your  orator  for  the  wrong  and  injury  done  In 
this  behalf  may  be  duly  considered,  and  that 
an  account  be  taken  thereof  before  the  master 
*  *  "  and  that  your  orator,  upon  the  final 
hearing,  be  allowed,  adjudged  and  decreed 
damages  therefor." 
SM 
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This  Is  the  substance  of  all  there  Is  nuteiiil 
In  the  mass  of  Irrelevant  matter  that  inounUn 
the  record  and  fills  the  voluminous  argumeil 
filed  by  the  appellant  in  his  own  behali.    I'p- 
ou  full  consideration,  we  have  no  hesilation  m 
saying  that  it  presents  no  case  for  such  rdiet  in 
equity  as  is  asked.     If,  as  ia  more  than  oun 
diatinclly  alleged,  the  object  of  the  suit  is  to  re- 
cover damages  for  an  unlawful  and  f raudulenl 
conspiracy  to  cheat  Ambler  out  of  his  inti  . 
in  the  original  invention  which  is  the  subject- 
matter  of  the  controversy,  the  remedy  is  clearlr 
at  law  and  not  in  equity.    If  an  accouol  it 
profits  ia  wanted  and  an  injunction  against  the 
further  use  of  the  patented  inventions,  \inier 
the  transfers  from  Whipple  &  Dickerson,  then 
the  Buit  should  have  been  against  the  Missouri 
corporation  in  its  corporate  capacity,  and  oot    ' 
against  a  part  only  of  its  stockholders  and  di- 
rectors individually.     If  theobject  i*  tochar^ 
these  defendants  for  the  profits  made  by  Whip 
pie  through  his  breach  of  trust, then  lie  is  anec- 
ussary  party,  and  notliing  can  be  done  in  bia 
absence.     In  any  event,  these  defendanlsare 
but  purchasers  from  Whipple,  of  specilic  inter 
esia  In  the  property  which  he  held  in  trust  for 
himself  ana  Ambler.     While  the  allegations  of 
fraud  in  their  general  terms  are  as  broad  aabn 
guage  can  make  them, specifically  they  arc  con- 
fined  by  other  allegations  to  the  use  of  Ihe  pa- 
tented mvention  in  Hissouri  by  the  Missouri  cor 
E oration,  of  which  the  defendants  arc  etodi- 
oldera  and  directoni.     It  is  not  in  any  manner 
alleged  or  claimed  Uiat  the  defendants  have 
profited   by   what  Whipple   has  done,  except 
through  the  title  acatiir«f  by  the  conveyance  to 
Blunt  &  Insley.  and  from  them,  with  the  con- 
sent of  Whipple  &  Dickerson.    the   faithless 
trustees,  to  the  corporation.     No  effort  is  mode 
to  set  aside  these  conveyances.    It  is  conceded 
that  Blunt  &  Insley  actually  paid  Whipple  & 
Dickerson  |TO,000  for  Ihe  assignments  which 
were  made,  and  it  is  fairly  to  be  inferred  that 
in  the  accounting  had  under  the  decree  of  this 
court  in  AmUer  v.    Whij^  [*"prfl],  Whipple 
has  been  charged  with  the  proceeds  of  this  s^. 
But  whether  that  be  so  or  oot,  no  taise  has  beoa 
made  by  the  loose  and  general  allegations  in 
this  bill   for  relief  agunst   these   defendanls. 
The  words  "fraud"  and  "  conspiracy"  alone, 
no  matter  how  often  repealed  in  a  pleading, 
cannot  make  a  case  for  the  interference  of  a 
court  of  equity.     Until  connected  with  some 
specific  acts  for  which  one  person  is  in  law  re- 
sponsible to  another,  they  have  no  more  effect 
than  other  words  of  unpleasant  stgniflcation. 
While  in  this  case  the  offensive  woida  are  used 
often  enough,  the  facts  lo  which  they  are  ap- 
plied are  not  such  as  to  make  the  defendants 
answerable  lothe  complainant  for  the  damsige^ 
and  other  relief  he  asks. 

The  decree  of  the  rireuit  Court  tuMaining  tMe 
demurrer  antt  dimtimng  the  biU  it  affirmed. 
True  copy.    Test ; 

James  B.  UcKeime;,  Ctcrk,  Bap.  Court,  C  8. 
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KICmGAN  CENTRAL  RAILROAD  COH- 


Cmiitti  JI.  B.  0>^' 


BlTva  br  snuanMd 

■v.vMAaatrHjmttettbeokUlearsooDB. 

»  •*  ar4M  a<a,  ud  tk>t  B,  at  a  plBoe  berood  in 
•*%  tei^  k  to  to  Dotlfled.  don  doc  od  Its  face  Im- 
pt  ar  iiliwl  lo  oanj  the  oattle  ttmnigb  lo 

t.  i  «miiiBoiUi»iuaj»ln(rf  tbereoelptthatgoodt 
•■Mnrt  B>  BBT  place  MTOOd  tb»  oompaDr^  Itm 
■w  to  ^M  (DTwaid  bx  a  eairtar,  In  tbe  usual 
MM^  ito  eouanr  acttnc  lor  that  pnrpoae  M  tte 
*^  ■  Aa  coaMcnor  orooadcDee,  and  notaa  car- 
V.  Mate  M  nbot  anr  tiitn«Dii«  ot  (uob  s  oon  tntot 
kataiaaipaitf  KDOdaniarfcedforaplaoebBjoDil 
Mnal «( tke  ooopanr- 

lBM«taH>ai«Bao  law  ranomndlltr  derolr- 
mm»mvemimtotrmntpoAtM4t  over  other 

1  Vte  eaoaWatO  a  cnntmot  nfoairlace  It  not  s 
•gi^  «  ktoal  la*,  upon  vblcta  tbe  dedikui  of  a 
■K«an  M^  ooatroL  It  li  a  matter  of  genecBl 
>»■  ^iB  aMth  thk  oonrt  will  excmko  Kb  own 

^"  [No.  188.] 

^•^•rfAK.  ti,ll,ia8t.  Decided  Jan.  8.  ISSa. 


r  utd  beta  of  tbe  case  fully  ap- 

^mmm  d  the  CMC  t7  JTr.  JwAwFldd  -. 

Tte  •  m  actiao  for  breach  of  two  alleged 
-«nni  of  tte  WcUnn    CeninJ  Railroad 

*Mm  with  Ite  plaitiUS.  Pub  Hjrick.each 
■m  £jr  hbB  i«o  bundred  and  two  head  of 
-b  -r  him  CUcN(D  lo  PhOadelphU,  and  there 
^"^•iBiohbonler.  liarueaonl  oftbeee 
An  Ifrkk  ww  fai  1877  aiKiged,M  Chicago, 
*  a*  twaaaa  «<  baling  cattle,  tometiiiMa  on 
^  w  aravM  aad  wwwtiniw  for  otben,  and 

'■ *-     -     t  by  ralhrar  lo  PhfladelphU. 

oonOoa  cnMedbi>  the 

-  -~  ——^ — .  — I  lt>  line  extends  from 
'■■aCiaDMntt.  when  it  ooonecta  witb  tbe 
^w  ViMn  RaUraad.  whidi.  br  ita  connec- 
>  ■  M^  M>  PUlwlelplila. 

■)  b-MbH-,  urn.  Mjrl  - 


■bipuMnta  WM  made  on  the  7th  and  the  other 
on  the  Utb  of  the  month.  It  wtU  BufSce  to  give 
the  particulArB  of  the  first  of  these  tranaactfons, 
u  they  were  Identical  In  all  reepecta,  except  In 
the  amount  of  the  draft  n^;otUted  and  the 
-eight  of  the  cattle. 

On  the  ahlpmant  of  the  cattle  Hyrlck  took 
Arom  Uh)  Company  a  recdM,  as  followi: 


Hichi^n  Central  Railroad  Company, 
Ohieago  SUOioa,  Jfm.  tth,  1877. 
Recdved  from  Puia  Hyrlck,  in  apparent 


I  order,  consigned  order  PtuM  HyncK  (no- 
Ify  J.  and  W.  BGiker,  Philadelphia,  Pa.): 


Two  bundled  and  two  <ice)  oattle. . 


Central  R^lroad  Company  tc 


Wm.  Geagan,  Agent." 
On  the  margin  of  the  receipt  was  the  follow- 

sibleL.. __„ 

tween  buyer  and  seller,  the  approximate  weight 

havti^  been  SBcertalned  by  track-scalee,  which 

sumciently  accurate  for  frelgjiting  purposes. 


but  may  not  be  strictly  correct  as  between  buy- 
er and  seller.  This  receipt  can  be  exchanged 
for  a  through  bill  of  lading. 

Notice.— See  rules  of  transportation  on  the 
back  hereof.     Use  separate  receipts  for  each 
consignment. " 
On  the  back  <d  the  receipt  the  rules  were 
"Inled,  one  of  which,  the  eleventh,  was  a*  fol- 


lows: 


property  consigned  to  any  place 
oft  tbe  Company's  line  of  toad,  or  to  any  point 
or  place  beyond  the  termini,  will  be  sent  for- 
ward by  a  carrier  or  freightman,  when  there 
are  such.  In  the  usual  manner,  the  Company  ac^ 
ing,  for  ihe  purpoae  of  delivery  to  such  csrrier, 
as  the  agent  of  the  consignor  or  consignee,  and 
carrier.  The  Company  will  not  be  liable 


from  any  warehouse  or  station  of  the  Com- 
pwiy." 

On  the  day  (his  lecdpt  was  obtained,  Hyrldt 
drew  and  delivered  to  tne  Commercial  Nauonal 
Bank,  at  Chicago,  a  draft,  of  which  the  follow- 
ing is  a  copy: 
•1^18.287.57.]  Chicago,  Set.  7, 1OT7. 

Pay  to  the  order  of  Geo.  L.  Otis,  casbkr, 
twelve  thousand  two  hundred  and  elghW-seren 
jij,  dollare,  value  received,  and  charge  the  same 
to  account  of  Paris^yrick. 

To  J.  and  W.  Blaker,  Neirteien,  Pa." 

As  security  for  its  payment  Myrick  indorsed 
the  receipt  obtained  from  the  Railroad  Com- 
paov  and  delivered  It.  with  the  draft,  to  tbe 
Batik,  which  thereupon  gave  lilm  the  money 
for  It. 

The  cattle  were  carried  on  the  road  of  tbe 
Michigan  Central  to  Detroit,  and  thence  over 
Ihe  rood  of  the  Great  Western  Railroad  Com- 
paay  to  Bnffiki.  aad  thence  over  the  nads  of 
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other  companleB  to  Philadelphia,  the  ]a«t  of  | 
which  was  the  road  of  the  North  PeniuTlTBiiJa 
-  Railroad  Company.  They  arrived  in  Philadel- 
phia In  about  four  dajB  after  their  shipmeiit, 
where,  according  to  the  uniform  custom  in  the 
course  of  business  of  the  railroad  company,  they 
were  turned  oser  to  the  Drove  Tard  Company, 
which  was  formed  for  the  purpose  of  receiving 
cattle  arriving  there,  taking  care  of  them  and 
deliveiing  them  to  their  owners  or  condKnecB. 
Tliis  company  notifled  the  Blakers  of  uie  ar- 
rival of  the  cattle,  and  delivered  them  U>  those 
parties  without  the  production  of  the  carriers' 
receipt,  transferred  by  Myrick  In  the  Commer- 
cial  National  Bank.  The  Blakere  paid  the  ex- 
pense of  the  tranaportatiOD.  took  possession  of 
the  cattle,  sold  them,  and  appropriated  the  pro- 
ceeds. The  lot  shipped  oo  uie  14th  of  Novem- 
ber were  delivered  m  like  manner  to  the  Blak- 
ers by  the  Drove  Yard  Company  without  the 
Cluctian  of  the  carrier's  receipt  given  to  the 
k,  and  were  in  like  manner  dispoeed  of. 
Soon  afterwards,  the  Blakers  faUed,  and  the 
two  drafts  on  them,  one  made  upon  the  ship- 
ment of  November  T  and  the  other  on  the  ship- 
ment of  Nov.  14,  were  not  paid.  Hence  the 
t resent  action  for  the  value  of  the  cattie  thus 
ist  to  the  Bank,  Myrick  suing  for  its  use. 
It  appeared  on  thp  trial  tliat  Myrick  had  made 
rinKT  previous  shipments  of  cattie  from  Chicago  to 
[IIIB]  Philadelphia  and  taken  similar  receipts  from 
the  BOclugan  Central  Railroad  Companv;  that 
the  cattle  shipped  had  always  been  delivered 
by  the  Pennsylvania  Company,  at  Philadelphia, 
to  the  Drove  Yard  Company  there,  and  by  that 
y  delivered  to  tne  Blakers  without  the 


stances  in  which  it  was  made,  was  a  throu^ 
contract  where^  the  d^endant  agreed  to  Ibos- 
port  tbe  cattle  named  in  it  from  Chicago  lo 
Fbiladelpbia.  and  there  deliver  them  to  the  or- 
der of  Paris  Myrick,  and  to  notify  the  Blakers 
of  their  arrival;  that  this  was  the  undertaking 
on  the  part  of  the  defendant  Company  with  the 
plaintiff  Myi1ck,and  with  any  assignee  or  holder 
of  the  contract.  The  facts  nttentSng  the  tisns- 
action  not  being  disputed,  there  could  be  only 
one  result  from  this  instruction,  a  recoven  bj 
the  plaintiff.  From  the  Judgment  entered  thtte- 
"1,  the  case  is  brought  to  this  court  forreviev. 

Masn.  Geo.  F.  Edmnndfl.  Andrew  L 
Oabont  and  Wirt  Dexter,  for  pl^ntiff  in  erroT. 

Mettrt.  John  N.  Jewett  and  WnlUr 
Crmnaton  Xtamsd,  for  defendant  in  enor. 

Mr.  JatUee  IHold  delivered  the  opinion  of 


company  d 
producuon 


lading;  that  Ito  Btakera  were  dealers  m  cattle 
and  had  particular  pens  in  the  yards  assigned 
to  them ;  that  the  cattle  of  the  shipments  of 
November  7  and  November  14  were,  on  their 
arrival,  placed  by  the  suprintendent  of  the  drove 
yards  In  those  pens  ana  were  sold  bvthe  Blak- 
ers on  the  following  day,  and  that  the  carriers' 
receipt  was  not  called  for  either  by  tlie  railroad 
or  the  stock-yard  compsny.  It  also  appeared 
on  the  trial  tliat  Myrick  bought  the  cattie  for 
the  Blakers,  and  that  a  person  employed  by 
them  accompanied  the  cattle  from  Chica^  un- 
til their  delivery  at  the  drove  yard  at  Philadel- 
^iai  that  the  through  rate  from  Chicago  to 
Philadeiphia  on  the  cattie  was  fifty-eight  centE 
per  hundred ;  that  notice  of  this  rate  was  posted 
in  the  station  of  the  defendant  Company  at  Chi- 
cago, and  that  it  was  not  the  custom  of^  the  rail- 
road company  at  Philadelphia  to  look  to  the 
consignee  for  freight,  but  collected  it  from  the 
Drove  Yard  Company. 

The  court  was  requested  to  give  to  the  ,  . 
various  instructions,  one  of  which,  though  pre- 
sented under  many  forms,  amounts  substan- 
tially to  this:  that,  as  the  road  of  the  Michigan 
Central  Railroad  Company  terminates  at  De- 
troit, the  Company  was  not  bound,  in  the  ab- 
sence of  special  contract,  to  transport  the  cattle 
beyond  such  termination,  and  that  the  receipt  of 
freight  for  a  noint  beyond  and  an  agreement 
for  a  through  fare  did  not,  of  themselves,  estab- 
lish such  a  contract. 

The  court  refused  to  give  this  Instruction,  or 
any  .embodying  the  principle  which  it  expresses. 
On  the  contrary,  it  instructed  the  Jury  that  the 
receipt,  termed  bill  of  ladfaig,  »nde'  'he  clrcum- 


Ihera.  _. 

The  principal  question  presented  In-  the  in- 
struction reciuesled  by  the  defendant  Juw  teen 
elaborately  conddered  and  adjudged  by  this 
court.  It  is  only  necesBBiy,  therefore,  to  EiHt« 
the  conclusion  reached 

A  sailroad  com 
tbe  public  and,  a>  , 

whatever  goods  are  intrusted  to  it  for  tfanspori 
tation,  witnln  the  course  of  its  buidncBB,  to  lh« 
end  of  its  route,  and  there  deposit  them  in  I 
suitable  place  for  their  owners  or  conngnee& 
If  the  road  of  the  company  connects  with  othti 
roads,  and  goods  are  received  for  tran^portatici 
beyond  the  termination  of  Its  own  line,  th(Ti 
is  superadded  to  its  duty  as  a  common  cairid 
that  of  a  forwarder  bv  the  connecting  line;  ihal 
deliver  safely  the  goods  to  such  line,  tbi 
carrier  on  the  route  beyond.  This  fci 
warding  duty  arises  from  the  obligation  inphH 
~~  taking  the  goods  for  the  point  beyond  id 
n  line.  The  common  law  imposes  no  gnsio 
duly  than  this.  If  more  is  expected  frcm  lb 
~  impanv  receiving  the  shipment,  there  mufi  b 

special  agreement  for  it.  This  is  the  doctrin 
of  this  court,  although  a  different  rule  of  lit 
bility  is  adopted  in  England  and  in  some  of  th 
Slates.  As  was  said  in  B.  E.  Co.  v.  Mfg.  Co, 
"It  is  unfortunate  for  the  interests  of  comnerc 
that  there  is  any  diversity  of  opinion  on  such 
subject,  especially  in  this  country,  but  the  rul 
that  holds  the  carrier  only  liable  to  the  extei! 
of  his  own  route,  and  for  the  safe  storage  ani 
delivery  to  the  next  carrier,  is  in  itEclf  fo  jt:i 
and  reasonable  that  we  do  not  hesitate  to  ^v 
it  our  sanction."  16  Wall.,  8M  [880.  8.,XSl 

8or 
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doctrine  was  approved  in  tlie  subEeqi:ei 

of  a  it  Oo.  V.  Pratt,  22  Wall.,  128[fe»t 

S,,  XXII.,  B27],  although  the  contract  the] 
was  to  carry  through  the  whole  route.  Such 
contract  may,  of  course,  be  made  with  anjoii 
of  different  connecting  lines.  There  is  no  ol 
Jection  in  law  to  a  contract  of  the  kind,  with  il 
attendant  liabilities.  See.  also. /nj.fl).  v.B.  2 
Co..  104  TT.  8...  167  [XXVI.,  685]. 

The  general  doctrine,  then,  as  to  trsneportii 
tion  by  connecting  lines,  approved  by  this  coorl 
and  also  by  a  majority  of  the  state  courtj 
amounts  to  this:  that  each  road  confining  lurl 
to  Its  common  law  liability,  is  only  boruid,  % 
the  absence  of  a  special  contract,  te  safely  can; 
over  its  own  route  and  sifely  to  deliver  to  Mi 
next  connecting  canier  bat  that  any  one  of  th 
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<-Da;«iN  m*f  agree  tlut  over  the  wbole  route 
u  bUlitj  riHn  eilend.  In  the  abaence  of  a 
^rdd  agiKoiail  to  that  effect,  such  liability 
>S  HI  tfMch.  ud  tbe  Agreement  will  not  be 
sfand  tnm  doubtful  ezpresdons  or  loose  lao- 
tmft.  to  oaly  fram  dear  and  satiBfactorj 


■^i^naarimUuccMididoiu,  tliesameob- 
Jarim.  M  Itf  M  the  route  is  coDcenked  over 
:tdiihrlTeigkt  ii  to  be  carried. 
bOcfRatcne,  the ooort below beldtbat 
T«iM«i|<.coiHmied  Id  tbe  light  of  the  cir- 
mnittiiiadcrirhichltwasgiveD,  the  Mich- 
AOsnl  Btflraad  Oompaoy  sasumed  the  re- 
"-dUtn  at  tnimiortiDg  tbe  cattle  over  the 
n^ntte fran  Chiago  to  niUadelpbia.  It 
•^MMfl^  tbe  receipt  with  evidence  of  the 
*■*■!  drEnsMuces  to  the  jury,  to  deter- 
■■'vkakcmdi  a  through  contract  was  made. 
-  nUa«  (be  Rcdptltnlf  constituted  such 
■"^Ml  iBtUtrecpectiterTed.  Thercceipt 
•■■■(.Minfice,  import  an;  bargain  to  carry 
>H(ttbnq^  ItdoesDot  say  that  the 
>iith  tn  be ttuqiorted  to  PhOadelphia  or 
■K  k  ■«  nodTEd  fcH- tnotporlatioa  there.  It 
y^miihU  it  b  eantija^d  to  the  order  of 
nn  ll.niik.  awl  that  the  Btakers  at  Phlladel- 
»■  »  »  he  aotUkd.  And,  after  the  descrlp- 
*MHf  Bfoperty.  Iladds:  "  Marked  and  de- 
"^  m  above  (eonlenta  and  value  otherwise 
?»•«•)  fer  tfusportatioo  by  the  Hichtgan 
'*al  Riitraad  Company  to  the  warehouse 
'—.' feaving  tbe  place  blank.  This  blank 
*>  k^  been  iBteitded  for  the  Insertion  of 
^jjwon  Ibe  toad  of  the  Company,  or  at 
*■  watakn.  It  cannot  be  anumea  by  tbe 
'"''n  b  He  ibsenct  of  evidence  on  the  point. 
*'**»  fateaded  for  Ibe  {dace  of  tbe  final 
*^4m  «<  tbe  eaitle.  On  the  margin  of  the 
*T  ■  fte  fbOowtiig-.  "  Notice.— See  rules 
'^priMkn  on  the  back  hereof."  And 
*^  Bt  rales  la  ooe  fleclailng  that  goods  con- 
"CKbaayefanotr  tbe  Company'a  line  or 
*'*'I>QW  bewnt  forward  by  a  carrier  or 
"■^■m.  whai  there  are  socb,  in  tlie  usual 
**^.  Aa  Company  acting  for  that  purpose 
*^lpRflf  tbe  onadgnor  or  consignee  an'l 
*'  ■  '■tte'.  and  that  the  Company  would 
~'  *^MlLk  for  any  loaa,  damage  or  !□- 
**'*■•  taoperty  after  tbe  same  ahall  have 
•'^  fcfl*  ifc  warehoose  or  staUon.  Though 
'*»'*  boagfaiiotbekiMnrledgeoftheablp- 
^  *^  M(Wl  the  liaUU^  impoMd  by  a 
**  ^mtft  eootnct,  yd  It  would  tena  to 
^*^  Wmaeeof  anch  a  contract  from  the 
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for  a  plaoe  beyond  the 

bir  tlM  pUntifra  coun- 
ty contract  of  the  com- 
'     — *  -    '     DO  apiril- 

•V25***T  drvolTln^  upon  any  carrier 
''"^■tfaoOB  ov««  other  than  ft!  own  Unes, 
■■a*lani4imaofar««rlctlngtbe  right  to 
~*A  '^aa^OKw  do  DM.  therefore,  touch 
Z"^  VaawwtheeoamoalawllabUityof 
■*■■*■  Otpcntloa  wlar^  by  the  fact 
*  ^*M  i4  ttc  ckafgai  for  ' 


Krtation  was  posted  In  the  defendant's  stadon- 
use  at  Chicago.  Such  notices  are  usuallv 
found  in  stations  on  lines  which  connect  witn 
other  lines,  and  thev  furnish  important  Infoi^ 
mation  to  shippers,  who  naturally  aesire  to  know 
what  the  charges  are  for  through  freight  as  well 
as  for  those  over  a  single  line.  It  would  be  un- 
fortunate if  this  information  could  not  be  given 
by  a  public  notice  in  the  station  of  a  company 
without  subjecting  that  company,  it  freight  Is 
taken  by  it,  to  rci^poDBibility  for  tbe  manner  in 
which  it  is  carried  on  Intermediate  and  connect- 
ing lines  to  the  end  of  the  route. 

Nor  was  tbe  liability  of  the  Company  affected  [109] 
by  the  fact  that  the  notice  on  tbe  margin  of  the 
receipt  staled  thai  tbe  ticket  given  might  be 
"  exchanged  for  a  through  bill  of  lading."  It 
would  seem  to  indicate  tTiat  tbe  receipt  was  not 
deemed  of  itself  to  constitulc  a  throuKh  con- 
tract. The  through  bill  ot  lading  may  awo  have 
conLaiced  a  limitation  as  to  the  extent  of  the 
route  over  which  the  Company  would  undertake 
to  carry  tbe  cattle.  Besides,  if  weight  Is  to  be 
given  to  this  notice  as  characterizing  the  con^ 
tract  made,  it  must  Ik  taken  with  tbe  rule  to 
which  it  also  calls  attention,  that  the  Company 
assimied  responsibility  oiL'y  for  transportation 
over  its  own  line. 

It  follows,  from  tbe  views  expressed,  that  the 
court  below  eired  in  its  charge  that  the  ticket 
or  bill  of  lading  was  a  through  contract,  where- 
by the  defendant  Company  agreed  to  transfer 
tbe  cattle  to  Philadelphia,  and  safely  deliver 
tbem  there  to  the  order  of  Myrick. 

Our  attention  has  been  called  to  some  decis- 
Ions  of  tbe  Supreme  Court  of  Illinois,  which 
would  seem  to  bold  putt  a  railroad  company 
which  rcceiveagoods to carnr, marked forapar- 
ticular  destination,  though  beyond itsown line. 
Is  prima  fa^  bound  to  cany  them  to  that  place 
and  deliver  them  there:  and  that  an  agreement 
to  that  effect  is  implied  by  the  reception  of  goods 
thus  marked.  It.  R.  Co.  v.  iTankei^rg,^  IIL, 
■"J;  R.  R.  Co.   V.  Johnten,  Bi  111..  889. 

Assuming  that  such  is  the  purport  of  the  de- 
cisions, they  ore  not  binding  upon  us.  What 
constitutes  a  contract  of  carriage  Is  not  a  ques- 
tion of  local  law,  upon  which  the  decision  of  a 
state  court  must  control.  It  is  a  matter  of  gen- 
eral law,  upon  which  this  court  will  exercise  its 
own  Judgment.  Cliicago  v.  Eoblriiu,  2  Black, 
438  [67  C.  S.,  SVIL.  8041;  R.  B.  Co.  v.  iijni, 
102  U.  a.,  14  [XXVI..  61],  and  Umigli  v.  R. 
Co..  100  U.  8..  218  [XXV.,  6121. 

If  the  doctrine  of  tbe  Supreme  Court  of  Illi- 
nois, aa  to  what  constitutes  a  contract  of  car- 
riage over  connecting  lines  of  roada.  is  sound, 
it  ou^t  to  govern,  itot  only  in  Illinois,  but  in 
other  States;  and  y.-t  the  tribunals  of  other 
Stales,  and  a  majonty  of  them,  hold  the  reverse 
of  the  Illinois  court,  and  coincide  with  tbe 
views  of  this  court.  Such  Is  the  case  in  Hassa- 
cbusetts.  Nutting  v.  R.  R.  Co.,  1  Gray,  503;  I'lCj 
Bunvught  v.  S.  R.  Co.,  100  Haas..  26.  If  we 
are  to  follow  on  this  subject  the  ruling  of  the 
state  courts,  we  should  be  obliged  to  glveadlt- 
ferent  inten>retatiOD  to  the  same  act:  Uie recep- 
tion of  goods  marked  for  a  place  beyond  the  road 
of  the  company,  in  different  Slates,  hokling  it  \ 
''  imply  one  Uiing  in  Dllnois  and  another  in     iv>. . .  -— 
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manded/er  a  fMw  triai;  and  iti»io  ordtnd. 

Traeoofr-   Tot: 

JuDSi  H.  HoKenuer.  Clerk,  Ehip.  Oanil,  n.  8. 

Oted-US  D.  &,  US;  W  IT.  CL,  Ol ;  U  AiE.  BCV-.MB. 


WILLIAH  B.  SCHHIDT  Ana  FRANCIS  H. 
rs5j  ZEIOLBR,  Paitnen,    Doing  BnsiDess  u 

BcHMTOT  &  Zbiblkb,  I^ffk.  in  Birr., 


{Bee  B.C.,1T  Otto.  8M0.> 

Datg  Act — eomtrueHon  of. 


irhlah  bIo  and  beer  ai 

__irlmpoTte3lntbe  trnttfeH^'' 
[No.  878.] 
BubmittedDte.  IS.  ISSt.    DeddedJaa.  15. 1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Louisiaiu. 
The  histor;  and  facts  of  the  case  appear  in 
the  opinion  of  ttke  court. 
Mr.  Charles  W.  Honior,  for  plaintiffs  in 

SUiriloT-Qm.,  for  de- 


Mr.  Juitiee  Blatehfbrd  deUvered  the  opin- 
ion of  the  court: 

Thia  Huit  was  brought  to  recover  bock  cus- 
loma  duties  paid  uudcr  protest  on  glass  bottles 
conlaining  beer  and  ate,  imported  from  abroad. 
TheCoUectoreiacledadutyof  thimpercentad 
Kialonmioa  thebottles.  The  plaintiffs  contended 
that  as  adutyof  thirtj-fivecentsper  gallon  had 
been  paid  on  the  contents  of  the  bottles,  such 
duly  covered  all  the  duty  which  the  law  imposed 
on  the  botUes.  There  nas  a  verdict  for  the  de- 
fendant under  a  charge  by  the  court  to  Ibe  jury 
that,  although  «  duty  of  Ihirty-flve  cents  per 
rallon  had  been  paid  on  tlte  contents  of  the  txtt' 
Oes,  a  further  duty  of  thirty  per  cent  ad  valorem 
was  chargeable  on  the  bottles.  After  a  Judg-, 
ment  for  the  defendant  the  plsintiffH  sued  out 
this  writ  of  error. 

The  importations  in  question  were  made  in 
February  and  March,  1881.  In  order  to  a  clear 
understanding  of  the  Htatutory  provisions  in 
force  at  tliat  time  it  will  be  useful  to  trace  the 
course  of  legislation  on  the  subject. 

It  was  enacted  by  section  8  of  the  Act  of 
January  29,  179.^,  1  Stat,  at  L.,  411,  that  the 
duty  on  any  wines  imported  into  the  United 
Btatesshallnot  be  less  than  ten  cents  pergallon, 
and  that  bottles  In  which  any  liquor  Is  &port- 
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ed  shall  be  subject  to  the  payment  of  Ok  Uki 
duty  as  empty  bottles. 

By  section  B  of  the  Act  of  AtigoM  80,  IW 
S  Stat  at  L.,  666,  dutids  were  imposed  on  n 
rtous  liquors  and  wines,  in  casks  and  in  bottles 
at  so  much  per  gallon,  the  dnty  on  importation 
in  casks  being  never  hitter  thui  on  importatioii 
in  bottles  and  geoerdly  much  lower;  and  i 
was  enacted  that  "When  wines  are  imported  ii 
bottles,  the  bottles  shall  pay  a  separate  duly.' 
The  same  section  provided  that  sJe,  porter  tn 
beer  in  bottles  should  pay  twenty  cents  per  gsl 
Ion,  and  otherwise  than  m  botdes,  fifteen  cait 

Er  gallon.    The  same  Act  imposed  a  doty  oi 
ttles. 

By  section  8  of  the  Act  of  March  2.  1881, 1 
Stat,  at  L.,  180,  in  was  provided  that  "Brandie 
or  other  spirituous  liquors  may  be  imported  L 
bottles,  when  the  packase  shall  contain  not  la 
than  one  dozen,  and  all  battles  shall  pay  a  r[ 
arat«  duty,  according  to  the  rate  ertablished  tr 
this  Act,  whether  containing  wines,  Insndiesa 
other  spirituous  liquors."  The  same  sectio 
imposed  a  duty  on  ale,  porter  and  beer  in  boi 
lies,  of  twcnty-flve  cents  per  gallon,  and  otbo 
wise  than  in  bottles,  fifteen  cents  per  galkii 
The  ITth  section  of  the  same  Act  imposed 
duly  of  thirty  per  cent  ad  talarem  od  all  glsf 
bottles  or  jars  filled  with  sweetmeats,  preserve 
or  other  articles.  Here  was  a  duty  on  tlie  bo 
ties  containing  liquors,  wines  oralee,  as  well  i 


By  section  2  of  the  Act  of  June  80,  1804, 1 
Stat,  at  L.,  SOS,  it  was  provided  that  the  sep 
rate  duty  on  bottles  contuning  wines,  brandii 
or  other  spirituous  lionors  subject  to  dul 
should  be  two  cents  eacn;  and  that  the  dutv  o 
ale,  porter  and  beer  in  tMttlea  should  be  Uurt' 
five  cents  per  gallon,  and  otherwise  than  in  bd 
ties  twenty  cents  per  gallon.  By  section  9  i 
the  same  Act,  a  duty  of  forty  per  cent  od  tofort 
was  imposed  on  '■  All  manofacturea  of  gla 
"  •  "  not  otherwise  provided  for,  and  all  gb 
bottles  or  jMS  filled  with  sweetmeats  or  pi 
serves  not  otherwise  provided  for."  Here  w 
a  du^  on  the  bottles  containing  liquors  and  ak 
In  addition  to  the  duties  on  their  contents,  i 
though  the  duty  on  bottles  containing  ale  w 
expressed  as  an  od  valorem  dut^  on  manuf  ai 


as  a  duty  of  two  cents  each. 

By  section  21  of  the  Act  of  July  14, 1870, 
Stat,  at  L.,  sea,  the  same  rate  of  duW  per  g 
ion  was  imposed  on  wines  imprated  In  boU 
as  on  wines  imported  in  casks,  and  a  du^ 
three  cents  in  addition  was  imposed  on  e 
bottle:  and  the  same  section  further  provl 
that  "  Wines,  brandy  and  other  spbituous 
uors  imported  in  bottles  shall  be  p«ckc( 

eckagea  containing  not  leas  than  one  di 
ttles  in  each  package,  and  all  such  bo 
shall  pay  an  ad^tionaf  duty  of  three  ceoti 
each  bottle. "  Under  this  Act  it  was  held  by 
court,  in  De  Bary  v.  ArOtur,  «8  U.  8 
[XXin.  ,088],  that  each  bottle  containing  cl 
psgne  wine  was  subject  lo  a  duty  of  time  t 
m  addition  to  the  duty  on  the  champagne  ii 
We  now  come  to  the  Revised  SUtutn,  u 
which  the  duties  in  the  piesenl  case  vera 
lected.  Schedule  B  of  section  SS04  impoeei 
following  duties:  "Ale,  porter  and  beer  In 
lies,  thlny-flre  cents  pergallon;  otherwlBe 
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lUoM  from  the  Act  of  JUI7  21,  I87( . 

Spa  kbDoo  00  wtneB  imported  in  bottles, 
wioiheadditiona]  duQr  of  three  cents  on 
mA  boole,  and  u  to  the  additional  duty  of 
ant  ocou  for  eadi  bottl«  00  bottles  containing 
Ttaii.  Inandf  and  other  spirituous  liquors. 
Sckdole  B  of  the  aame  tection  imposes  the 
lAwte  doika;  "  OluB  bottks  or  brs  filled 
tU  BtKle*  not  otberwiae  provided  for,  thirty 
p^  cmtam  «d  tahrtm."  "All  manufactures 
cf  f^m  ■  ■  ■  not  otherwise  provided  for, 
■diB  glaai  bottles  or  jais  filled  witli  sweet 
atm  or  pftaerwa,  not  atnerwise  provided  for, 
latj pn eentMrn  ad  adorem."  The  Act  of  1861 
W  ^powd  a  dutv  of  tfainy  per  c«nt  on  glass 
ksb  or  )»n  filled  with  sweetmeats,  preserves 
fOkasTtlclea."  The  Actof  1864  had  imposed 
1  !WT  of  fovty  per  cent  on  glass  bottles  or  jars 
Shd  with  aweetmeats  or  pteservce,  thus  leav- 
•itihirlTper  cent  duty  on  glass  Imttles  filled 
*tk  tftitW  other  thui  sweetmeats  or  pre- 
ens. 6a  the  Act  of  18M  had  imposed  a  duty 
<<  tmtj  per  cent  00  manufactures  of  glass,  uot 
•vtafsW  proTided  for.  Thus  these  provisions 
WM  itfn  -.he  Revised  Statutes. 

la  (he  MDlcDce  "  glass  bottles  or  1ar«  filled 
■i»  miriea  not  otherwise  provided  for,"  there 
•  » eoMBa between  "jars"  and  "filled"  and 
tec  ■  no  comDa  between  "articles"  and  "not " 
T«  tte  saMoKX  must  be  read  as  If  there  were 
t  ^Ba  Id  eadi  places  The  Act  of  1661  im- 
tmA  ■  iaxj  of  waV)  per  cent  on  glass  bottles 
9M  «U  aweeCneata,  preserves  or  other  arti- 
■H.  TUs  waa  aot  a  daty  on  the  contained  ar- 
Mb  nd  «■  the  bottles  also.  It  was  not  a  duty 
rf  Mirpcf  MBt  on  the  contents  of  every  glass 
wit  u  was  a  dn^  merelv  on  the  bottles. 
tkt  Miklu  imported  in  the  bottles  were  sub- 
W^  to  «Mk  doiT.  if  any,  as  was  elsewhere  Im- 
imAmfkm.  The  Act  of  1864  imposed  a  duty 
<  taiy  per  ant  oa  ^aaa  bottles  flUed  with 
^MMB  or  pKaerves,  thus  raising  the  duty 
«  «ck  bonlea  by  ten  per  cent,  while  the  duly 
■|ta»  bottlea  filled  with  other  articles  tlian 
^M^M  at  iflcaui  tea  was  left  to  stand  at 
*nr  per  ecat-,  and  in  that  shape  these  provis- 
)Mwai  laao  acbedole  B  of  section  2504  of 
**  lishul  Statnles.  They  ore  fouud  in  a 
rkrfalc  wUcb  relaiea  solely  to  earths  and  earth- 
^nH  ad  ^aas.  The  Act  of  1B64  Imposed  a 
*9  rf  lorty  per  cent  on  all  manufactures  of 
^H  aot  otkuaiae  provided  for,  and  that  pro- 
^t«,  Wh(  is  fc«ce,  went  Into  the  same  scbed- 


i*dk  ii  sported,  sepante  from  and  addl- 
*^  M  tka  only  oa  such  article,  is  applied  by 
•  MR  of  tW  Beriaed  Statutes.  wUch  dc- 


w  of  the  sack,  box  . .  .. 
^  *f  say  kiad  in  wlUcfa  imported  merchandise 
■  «H«iMd  shall  be  added  In  determining  the 
Aifelfc  lafaa  at  sDch  DwrchaDdiae.  This  pro- 
«*•  ta  farted  tmn  sectkn  9  of  the  Act  of 
*#■■  MM.  14  Btal.  at  L.,  880.  Where  the 
^n(  b  a  jdHa  bottk,  and  the  duty  on  its 
^Ma»  ■  a  aweUlc  doty  per  gallon,  and  not 
»■*■*»»»  aUT,  a  dnqr  on  the  boale,  when 
iiML  b  tB  be  added  as  a  duty  of  so  much  per 
'^  w  «  ■•  arf  aafarwi  doty,  as  the  statute 


contents,  that  a  higher  rate  of  duty  is  imposed 
00  the  contained  article  when  Imported  In  bot 
tles  than  when  imported  otherwise  than  in  bot- 
tles. If  a  reason  Is  to  be  sought  for,  it  may  well 
be  found  in  the  fact,  that  while  imftosing  a  du^ 
on  the  bottle,  in  analogy  to  the  duty  on  the 
sack,  box  or  covering,  the  statute  desires  to  en- 
couraee  the  boUliag  here  of  the  article  Im- 
ported in  the  boUles,  by  imposing  a  higher  duty 
on  the  importation  of  it  in  bottles  thui  on  tlie 
importation  of  it  otherwise  than  In  bottlea. 

Under  this  view  the  statute  reads  and  means 
that  glass  bottles  which  are  not  otherwise  pro- 
vided for  and  are  filled  with  articles,  shall  pay 
a  duty  of  thirty  per  cent.  If  they  were  to  be  re- 
garded as  manufactures  of  glass  not  otherwise  [89] 
provided  for,  they  would  pay  forty  per  cent;  or 
if,  under  scbcdule  B,  of  section  SIKH,  they  were 
to  be  regarded  as  plain,  or  mold,  or  press  glass, 
they  would  pay  thirty-five  per  cent.  But  aa 
they  are,  clearly,  bottles,  th^  are  to  pay  only 
thirty  per  cent. 

In  section  %  of  the  Act  of  February  8, 1876, 
18  Stat,  at  L.,  SOT.  it  is  expressly  enacted  that 
no  separate  or  additional  duty  shall  be  collected 
on  the  bottlea  in  which  still  winesare  imported. 
The  additional  duty  on  bottles  In  which  other 
articles  than  still  wines  are  imported  is  left  un- 
disturbed. 

It  is  manifest,  wc  think.  In  view  of  the  course 
of  legislation  by  Cougtms,  that  an  enactment 
ttiat  the  duty  on  ale,  porter  and  beer  in  holtles 
shall  l>e  so  much  per  gallon,  cannot  be  n^arded 
as  an  enactment  that  there  shall  be  no  add!- 
lional  duty  on  the  bottles,  when  there  ii 

other  provision  of  law  —•-'-•-  ' 

taltfrem  duty  on  bottles,  □ 
for,  filled  mtli  articles. 

It  is  contended  by  the  plalnlifFs  In  error  that 
all  duty  OD  the  bottles  Is  Included  in  the  doty 
of  thirty-five  cents  per  rallon  on  the  ale  "In 
bottles.*'  Reliance  lor  this  view  Is  had  on  the 
decision  of  Cltcfjvttice  Taney  in  Kart/iaat  v. 
Friek,  Taney,  Dec.,  M,  in  1840,  where  it  was 
held,  that  under  a  statute  imponitig  a  duty  on 
salt  of  ten  cents  per  flfly-si.x  rounds,  an  mf 
tmlorcm  duty  could  not  in  addiiiun  be  imposed 
on  the  sacks  in  which  the  salt  was  Imported,  ss 
manufactures  of  hemp.  That  dcdsion  is  placed 
expressly  on  the  ground  that  there  was  no  in- 
stance where  a  ncpnrate  duty  had  been  laid  on 
the  vessel  ornc^ptacle  containing  an  article, 
when  a  specific  dulv  was  laid  upon  the  article 
That  case  arose  under  the  Act  of  July  14, 18S3, 
4  Stat,  at  L.,  683,  and  t^ress  was  laid,  in  the 
decision,  on  the  analogous  tact  that  while  there 
was  in  the  Act  a  duty  on  bottles,  tliere  was  no 
duty  on  bottlea  containing  any  article,  but  only 
a  duty  on  the  article  in  Qie  bottles.  This  haa 
all  now  been  changed  and  there  is  a  duty  on 
coverings  and  a  duty  on  bottles  containing  ar- 
ticles, as  well  aa  duty  on  the  same  aiticlcs  im- 
ported in  bottles. 

Thejvdgment  e(ftht  Circuit  Court  itaprmtd. 

True  oopj.    Tnt; 

James  H.  HaKCDliev.  Clerk,  Sup.  Ooort,  U.  8. 

Clled-ioe  U.  8.,  107,  W,  UO. 
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tTNTTED  STATES. 

<6ee  B.  C,  II  Otto,  laS-lSS.) 


oompUed  with. 


1.  Suretieein  an  official  boad  of  a  reoelTsr  of  pub- 
lic moneys  for  tlie  sale  of  lands,  ouinot,  in  a  suit 
thereon,  set  up  aa  a  defense  tbat  tbe  moneyi  he  baa 
charged  himself  wKh,  Id  his  aomuno,  as  paid  for 

. _  ^3  before  the  oondlHona  for 

tds  pieacribed  b;  law  had  been 

__^  ..-i  therefore  were  not  paymenlB 

a  the  tfniled  Btates.  but  uuauUiorlzed  and 

al  pajToonM  made  to  tbe  receiver,  for  Trhicb 

blsauretteB  were  not  liable:. 

S.  Tbe  oath  of  tbe  pieemptor,  wblch  la  part  of  tbe 
proof  required  by  law  to  entitle  to  tbe  rlsht  of  pre- 
emption, ma)'  be  taken  before  eftber  tbe  register 

3.  U  a  public  offloer  aeea  fit  toallow  tbe  moner  of 
tbe  OoremoieDt  to  be  jnld,  during  Ub  absence 
from  hb  office.  Into  the  oaada  of  bla  acent  orserr- 
ant,  K  la  a  good  payment  to  blm,  and  tbe  rlak  la 
wlta  bim  Bad  bla  sureties  and  not  intb  the  Govem- 

4.  Tbe  register  and  receiver  of  Hie  land  dlMriot  are 
not  required  to  meet  and  Jointly  consider  tbe  suffl- 
olsncy  of  Hie  proof  of  settlement  andlmprovetnent 
by  preemptora.  If  both  are  aatlafled,  tbat  Is  all  tbat 
tfielaw  requlree 

[No.  137] 
auimitl^  Dee.  13, 1881.   Decided  Jan.  15,  18S3. 


. j>  the  Circuit  Court  Of  tbe  United 

1  Slates  for  the  District  of  Hinneaois. 
llie  biBtory  and  facta  appear  in  the 

Statement  of  Uiecaae  by  JTr.  JiMtto  Woodst 

'Q)is  was  an  action  brought  against  Qeorge 
F.  Potter  and  the  aureliea  on  the  official  bond 
riven  by  blm  as  receiver  of  public  moneTS  Id  the 
Pembina  land  diatrict,  In  the  Territor;  of  Da- 
koto.  The  bond  bore  date  August  8,  1870,  and 
Its  condition  was  that  Potter  should '  'truly  and 
faitbiullT  execute  and  discharge  all  the  duties 
of  bis  8^  oSce  according  to  bw."  Tbe  dec- 
laration alleged  that  Potter  was  appointed  re- 
ceiver of  public  moD^s  as  aforesaid  for  four 
J'ean  beginning  June  7, 1870;  tbat,  after  tbe  de- 
ivery  of  uud  bond  and  prior  to  June  80,  1674, 
there  legally  came  into  his  hands  as  receiver  of 
public  moneys  as  aforesaid  tbe  sum  of  (8,664. 77, 
which  he  bad  refused  and  neglected  to  account 
for  or  pay  over  to  the  United  Slates,  and  still  »o 
neglcctea  and  refused. 

Only  the  sureties  on  the  bond  answered.  Tbe 
defense  set  up  in  their  answer  and  relied  on  was 
as  follows:  "Tbat  from  and  after  said  Septem- 
ber 30, 1ST8,  there  never  was  any  register  at  the 
land-office  at  Pembina;  that  there  were  no  legal 
sales  nf  land  or  receipts  of  moneys  at  said  land- 
office  for  any  purpose  during  all  the  time  from 
said  80th  day  of  September,  1873,  to  Ihe  end  of 
the  time  tbat  said  Potter  held  tbe  office  of  - 
celver  of  said  land-office," 

The  parlies  waived  a  juiy  and  submitted  the 
issues  of  fact  as  well  as  of  law  to  the  coiut. 
Upon  Ibe  trial  of  tbe  case,  as  shown  by  tbe  bill 
of  exceptions,  the  United  Slates  offered  in  evi- 
dence certified  copies  of  the  accounts  rendered 
by  Potter  for  four  quarters,  to  wlt:tbequarler8 
ending,  reepectively,  September  80  and  Decem- 
ber 81,  1873,  and  March  SI  and  June  80,  1874. 


which  showed  a  balance  against  him  of  t8,5H.- 
77,  which  he  had  not  accounted  tor  or  paid  oveL 

By  way  of  defense,  lesdmony  was  oSend 
which,  as  stated  by  tbe  bill  of  exttptkitii, 
"proved"  tbat  one  Braabear,  from  thesuminer 
01 1871  until  tbe  expiration  of  the  term  of  offlo^ 
of  Potter,  was  register  of  the  land-office  at  Pem- 
bina; that  from  and  after  September  28, 187L 
Bia^iear  was  not  present  at  said  land-office,  bd 
on  the  day  last  named  "Left  Pembina  and  ssM 
land-office  and  never  returned,  bnt  conliDiul 
to  hold  said  office  of  register  during  Potler'a 
term  of  office,"  which  expired  in  June,  1674: 
"Tbat before  leavlngthe<^ce he  signedalatgi 
number  of  printed  blanks,  covering  all  the  vb- 
riouB  budness  of  tbe  register  of  said  laod-ofBee. 
and  left  them  with  one  William  R.  OoodfeDow, 
who  was  a  clerk  in  the  custom-bouee  in  nid 
Pembina,  and  bad  notbingto  do  withal  land 
office,  except  that  he  was  authorized  by  nid 
Brashear  to  act  for  him  In  bis  absence ;  and  thai 
all  the  business  of  said  land-office,  as  far  as  thi 
said  resister  was  concerned,  was  done  by  sail! 
Goodfellow  with  the  blanks  so  signed  by  nic 
renster  as  aforesaid," 

The  bill  of  exceptions  further  showed  that  te» 
timony  was  offered  which  proved  "  Thai  th 
said  receiver,  Qeorge  P.  Poller,  left  esid  Pem 
hlna  and  said  land^fficc  on  the  8th  or  9th  o 
April,  1874,  and  did  not  return  until  tbe  laslo 
r  the  beginning  of  July,  1874,  and  tba 
was  in  charge  of  said  land-t^ce  whD 
said  receiver  was  gone  except  said  Goodfdkiw 
that,  on  the  return  of  said  Potter  be  Tecdvedn> 
money  from  said  Goodfellow  on  account  of  sai< 
office,  and  that  he  did  receive  from  his  son  tb 
sum  of  (300  or  $800  and  no  more;  that  Oooi^ 
fellow  took  in.  during  tbe  absence  of  said  Po> 
ler,  some  (1,400  of  money  belonging  to  sai 
land-office,  and  paid  the  same  over  to  said  so 
of  said  Potter,  from  whom  It  wasall  stolen,  e: 
cept  the  |200  or  (800  whkh  was  pud  over  b 
him  to  said  Potter." 

Upon  this  evidence  the  counsel  for  tbe  snr 
ties  on  the  bond  of  Potter  contended  that  "The 
were  not  liable  for  any  moneys  recdTedatsal 
land-office  for  any  business  done  therein  in  U 
absence  of  either  ihe  register  or  receiver." 

Tbe  court  decided  against  tbe  contention  i 
the  defendants,  and  rendered  judgment  acaln 
them  for  the  sum  of  (6,400.80,  which  Includi 
moneys  received  by  Potter  after  as  well  as  t: 
fore  September  33,  1878.  To  this  ruling  ai 
judgment  of  the  court,  the  defendant  escei>te 
Tlie  purpose  of  the  writ  of  error  is  to  obtain 
review  in  this  court  of  tbe  question  raised  I 
this  exception. 

Mettrt.  Ch»B.  E.  FlAndnui  and  H.  O. 
Morriton,  for  plaintlfrs  in  error. 

Mr.  Wm.  A.  Hmut,  AmU.  Atlg-Oen.,  1 
tbe  defendant  in  error, 

Mr.  JvtUce  Woods  delivered  tbe  opinion 
Ihe  court: 

The  answer  of  the  defendants  does  not  allt 
that  the  moneys  for  which  the  court  re&dei 
judgment  agaust  them  were  received  by  Pot 
after  September  28.  1878.  and  during  tbe  t 
sence  of  Brashear,  the  roister.  Neither  d 
the  bill  of  exceptions  profess  to  state  all  the  e 
dence  in  regard  to  the  absence  of  Brashear  ■ 
Potter  from  their  offices  reapecUvely.  Paasi 
by  these  defects  in  the  record,  we  ahall  ooosii 
107  V. 
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<ki  qtafloB  picKnted  t?  tbe  exceptloii  of  do 

IWr  fm  eoolattion  la  tluU  they  are  not  re- 

rHbfe  for  anr  maaey%  leoeiTed  by  Pntler, 
Rorim,  dortiif  tbe  time  that  BresheBr,  tbe 
wMet.  ns  abacnt  fnua  (Ite  laud-offlce.  "'" 
prod  of  thit  oooieDtion  is  aa  follows:  tbe 
<*d  ikm  that  dmiDg  Potter's  term  of  office  all 
■!>  rf  knd  were  either  bj  preemption  or  com- 
nnuioa  of  bomesteads.  Tbe  ailment  of 
?UBiIi  tn  nror  appliea  only  to  preemption 
•la.  SectkNi  3SS9  ol  the  Revised  Statutes  of 
!te  rnhed  States  preacribei  wbat  persoQS 

Mtitlid  (0  preemptton  and  upon  what  terma 

n^  (<  pRemptfca  b  accorded  to  the  settler 

^am  Ok  puUlc  landa.    Section  2363  declares 

flM  "  Prwr  to  an;  entricB  I>eiDK  made  under 

■,  «d  bj  Tirtne  of  tbe  provialonB  of  sectlou  2258, 

Ccf«lib«wttleiDeDt  and  improvements  theie- 
iiqvind  ahall  be  made  to  the  satisfaction  of 
*•  npMo'  and  recelTcr  of  the  Und  district  in 
'VA  nth  lands  lie,"  etc.  The  plaiotlfTs  in 
TOTiBonBdthaUbcseofflccraconfliitutcaJoint 
e^Ml  and  that  there  can  be  no  business  done 
«  and  action  of  both,  and : 


fcHtii.  tbe  reeisler,  was  absent  from  Septem- 
kvIL  19n  to  the  ckae  of  Potter's  term,there 


k«a.l9n  tott 


reemptloiudurinK that  time; 
I  paid  for  preempUons  betore 


pmacribed  by  law  had  been  a 


la  tm  Jadgraait,  thia  coateotioD  Aa    no 

^^  to  Maud  oo.    There  la  no  ezpressioQ  in 

Br  auM  wbMi  reqairea  tlie  regiiler  and  re- 

wtorft  M  the  aame  time  and  concurreDil; 


If  the 
o  the  register  on  one  daj 
1,  there  la  nothhig  hi  the  stat- 
s  iia[iiw  I  that  It  may  not  be  lawfully 
i  «  some  mboequeiit  day,  to  the  re- 


'.  aar  be  taken  before  dtber  the  roister  .. 

wn.  See.  SMS.  £y(b  T.  At*.,  9  How., 
•"'i  They  an  nowheiv  required  to  meet  and 
"*"*  "      'he  BufDciency  of  the  proof  of' 

V  aatisfled,  that  la  all  the  law 

,,  (T  in  Ibe  record  that  tbe  proof, 
i,  of  tbe  settlement  and  Improve- 
~  la  for  which  money  was  received 
.-  r^v  vmmg  tbe  abaeoc«  of  Btaabear  bad 
"■  ^«  aade  to  hia  aadsfactlon  before  be  left 
*>i*ilfk».  If  atKJi  proof  had  been  made 
•  ^MWacCkm  of  Braahev.all  thatwaanec- 
^■*  la  napleCe  Ibe  rifht  of  tbe  prcemptor 
^  *i  ^tfifwi  «r  Potter,  wblcb  was  etlect- 
*J*  ^BMad  by  Ua  receipt  of  the  money. 
■W  tta  law  reqalRa  ia,  that  tbe  condlttons 


afaould  beahown 
_  ...  «  satisfaction  of 

.  ^^hwa  Aa  it  doea  not  appear  in  the  rec- 
'  *_■■  •»  proot  waa  not  made  (o  tbe  satis- 
^■^M  rf  balk  c&xn.  It  moal  be  premimed 
•  fc  ^irnKy  nosiTed  by  Potter  In  the  ab- 
^^antkmr  waa  fatliy  due  the  Cniled 
^*Md  w«a  ncilTad  by  him  In  htsoffldolcft- 
y*  VefcdnMUag.  ritherhitbecaaeior 
**^  flMri  ky  cacaad  for  [■■-<-*'*•  in  error. 


which  tends  to  establish  a  diflerentconstructton 
of  the  law. 

But  if  It  be  conceded  that  the  Matute  required 
the  register  and  receiver  to  pass  concurrently 
upou  the  proof  of  tlie  settlemeot  and  Improve- 
ment before  lands  could  be  entered  by  a  pre- 
cmptloii,  we  are.  nevcnheleiu,  of  opinion  uat 
the  plaintiffs  in  error  are  responalble  for  tbe 
moneys  rectived  by  Potter. 

Tbe  mouey^  were  received  by  him  as  public 
moneys,  for  ne  charged  himself  witli  them  In 
his  accounts  with  the  Government.  They  were 
paid  Bs  public  moneys  by  preemptors,  as  a  con- 
sideration for  title  to  portions  of  the  public  do- 
main. If  any  objection  could  be  raised  to  the 
transfer  of  title  to  tbe  preemptors,  it  could  be 
made  by  the  United  States  only.  ButtheCnited 
States  makes  no  objection.  On  the  contrary, 
all  objection  ia  waived  by  tbe  bringing  of  tlus 
suit  by  tbe  Government  to  recover  tbe  moneys 
paid  by  the  preemptors  for  their  lands.  These 
moneys  are,  therefore,  public  moneys.  They 
belong  neither  to  Potter  nor  tbe  preemptors, 
and  must,  consequentty,  be  the  property  of  the 
United  States.  It  waa,  therefore,  the  duty  of 
Potter,  as  receiver,  to  account  for  and  pay  to 
the  United  Slates  the  moneys  so  recelvea,  and 
it  does  not  lie  in  the  mouths  of  tbe  sureties  on 
his  official  bond  to  raise  ao  objection  to  tbe  pay- 
ment of  the  moneys  to  him,  which  he  coula  not 
raise,  and  which  is  not  raised  by  tbe  preemplore, 
or  by  tbe  United  States.  Their  responsibility 
for  the  money  so  received  is,  therefore,  clear. 
In  support  of  this  view,  tbe  case  of  King  v. 
U.  8..  WU.  S.,  829 [XXV.,  378],  is  in  point. 
Tbat  waa  a  suit  brought  against  one  Chase  and 
ureties,  on  tbe  bond  given  by  Chaae,  as  Col- 
lector of  Internal  Bevenue,  to  recover  taxes  col- 
lected by  him,  andnever  accounted  foror  paid 
over.  Tbe  facts  were,  that  on  June  1, 1868,  the 
Toledo,  Wabash  A  Weetem  Ballroad  Company 
~~~  indebted  to  ttie  United  Btatee  in  a  uuge 
for  the  five  per  cent  tax  for  Interest  paid  on 
rat  mortgage  bonds.  Tbe  tax  was,  on  tbe 
day  named,  paid  to  Chase  by  the  treasurer  of 
the  railroad  company.  At  the  time  of  tbe  pav- 
raenl  the  treasurer  delivered  to  Chase  tbe  month- 
ly returns  of  the  taxes  so  due,  in  the  form  pre- 
scribed by  law,  signed  by  him  as  treasurer,  but 
not  Bwom  to,  and  which  liad  never  l»cen  filed 
with  or  delivered  to  the  assessor.  Chasedellv- 
ered  to  the  assessor  all  these  returns,  except 
those  for  August.  September  and  Octolwr, 
1867, which  were  neverdelivered.nordid  Chase 
y  time  make  any  mention  of  tbem  in  his 
report  to  the  government,  and  bo  retained  tbe 
mt,  $24,938,  paid  by  the  railroad  company 
e  tax  upon  the  returns  for  the  three  months 
Just  mentioned.  Five  years  afler  the  receipt  by 
Chase  of  this  money,  and  wlien  be  bad  become 
insolvenl,  suit  was  brought  on  bis  oflicial  bond 
tn  recover  the  money  so  appropriated  by  him. 
The  defense  set  tip  by  his  sureties  was  that,  as 
tbe  money  waa  not  received  by  Chase,  o. 
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the  GoTOTiunent;  and  the  sureties  were  not  lia- 
ble because  its  receipt  was  an  unofflcialact. 

But  the  court  held  that  the  parment  of  the 
taxes  to  the  coUector  was  a  good  paymeDt  to 
him  In  IjIb  official  capacity;  that  the  money  80 
paid  was  the  money  of  the  United  States  and 
that  the  sureties  on  his  bond  were  responsible 
foriL 

This  case  is  so  apposite  to  the  question  in  hand 
and  so  conclusive,  as  to  require  no  further  re- 


during  the  absence  of  Potter,  extending  from 
April^  to  June  80, 1S74,  by  the  person  whom 
he  had  left  in  charge  of  his  office,  because  that 
person  had  no  authority  to  perform  any  of  the 
duties  of  »©ceiTer. 

There  are  two  sufficient  replies  to  this  conten- 
tion. First,  no  such  defense  IS  set  up  In  the  an- 
swer or  amended  answer  of  the  plaintlflB  in  er- 
ror. They  cannot  complain  that  the  circuit 
court  did  not  give  effect  toa  defense  which  they 
did  not  think  it  worth  while  to  plead.  Second, 
11321  it  is  not  made  to  appear  bv  thebitlof  exceptlone 
>■  ^*i  that  any  money  was  paid  to  Ooodfellow,  the 
person  left  by  Potter  in  charse  of  his  office, 
which  was  not  due  the  United  States  from  pre- 
emption entries  made  I^  persons  who  nad 
Cived  the  settlement  and  improvement  of  the 
d  to  the  satisfaction  of  both  (lie  receiver  and 
register.  If,  therefore,  this  contention  of  the 
plainttffs  in  error  is  sustained,  weshould.  In  ef- 
fect, decide  that  the  sureties  of  the  receiver 
would  not  be  answerable  for  public  money.i 
paid,  with  his  concurrence  and  assent,  tohisas- 
slstant  or  cashier,  but  only  for  moneys  sctually 
paid  inio  the  hands  of  the  receiver  mmsdf.  It 
requires  no  argument  to  expose  the  fallacy  of 
such  a  conclusion.  If  a  pnhlic  officer  sees 
fitio  allow  the  money  of  the  Qovemment  to  be 
n^  during  bis  absence  from  his  office  into  the 
hands  of  hu  agent  or  servant,  it  is  a  good  pay- 
ment to  hint,  and  the  risk  Is  vrith  him  and  his 
saretjes  and  not  with  the  Government. 

Weflndiiowrorin  tiureoord.    T/ujvdgment 
(ff&ie  Oireait  Gtmrt  U,  thtr^ort,  aglrnud, 
Tnieoopy,    Test: 

Jomee  B.  MoSenner.  Qerk,  Sup.  Court.  U.  S. 


REUBEN  HOFFHEINB,  Jfpf., 

C.  RUSSELL  &  CO.,  CLEMENT  RUSSELL, 
WTTJJAM  K.  MILLER  asd  JAMES  S, 
TONNER. 

(See  B.  C,  IT  Otto,  188-147.) 

£ett«r$  patent,  eonttnteUon  qf—d(fferenee  be- 

"    ■■         .         -         •teat 


•1.  dainu  ],&  B,  11,  U,  li,  IS  and  IV  of  re-lnaed 
\etten  patent  Ho.  BM,  gnuited  April  10,  1615,  to 
ReatwD  HolDieins,  for  an  ImproTentent  In  harvieet- 

•Head  Dotea  by  Jtfr.  JmtUx  BuidBFoan. 


eta.  tbe  orUtnal  paUnt.  No.  am,  bartw  ins 

Rated  to  bLn  May  n,  int  and  eJalaM  L  i^e I  tnl 
re-lsued  leUeis  pateat  Mo.  ttU,  maud  ra>- 
-._  -.»_  --"-ibenHoinielna.torr 


menl  In  harTeitaia,  the  original  patent.  No.  DHL 
bavliiK  been  sranted  to  talm  Hovember  liUB,  ul 
re-lMued  In  two  divisions,  om,  Ko.  US,  Wbrnij 
Sg,  IBU.  and  tbe  ocber,  Mo.  au,  Movembtr  1  IStL 
and  NcMU having  besD  toued  on  tbe Burm jerci 
NOLaOE,  ooDSidered. 

8.  ThedilTfliaiae  between  Uie  specUcaHau  vd 
tke  diawlngs  of  No.  aGSIS  and  tboie  ol  No.  SO, 

9.  11ieretanowBiTantlnKo.XSUforlacatii«itia 
rake  support,  or  anv  part  of  It,  on  the  Bonr  h«*m, 
and  as  each  of  tbe  above  named  claims  oi  No.  Ba ' 
liBa,aaauelemeat,ettberantkeorBrBke  ladRii 

~-',  on  or  attached  to  tbe  cutting  ippanua 
iirerbeam.  No.  SBUk  could  not  lawtullf  ta 

. with  tbose  olalma. 

4.  The  dUtmenoe  l>et¥reeo  tbe  raUng  a 

■ndiake  support  of  No.ffiU  — ■■■"■ ' 

tendants,  pointed  out. 

ILTliederendantadevlaed  a _^. 

rake,  wblob  made  ttpcMlble  for  lbea>  U. 

tbedriakesumnrton  tbe  bed  of  tbeflnaer  bewa, 
wbere  tbe  lau  support  or  Ko,  SSi  ooiud  not  t> 

te  jieldlng  bdt  tl^t- 


tbade- 


thefonoer. 

7.  No.  UMBl  negatlvea  tlie  Idta  of  mounttng  ite 
ralrapaaton  tbe  Anger  beam,  while  an  denwnt  la 
_i.i_  ■  -M  «-  a.M  ..  ...-  niounllng  of  tbe  taUng 


enable  tbe  driver  tc „  — 

maoliinewblletbei«JralBlnopcaatlon.lBaD<tei]Miii 
tnclalmel  and  B,  while  tbe  driver's  seat  In  No.  WS 
la  not  and  oannot  be  In  auob  a  poaltioa  UmI  tto 
driver  can  ride  OD  tbe  seat  while  the  rake  la  bi  op- 
eratioD. 
'  Ther^ngapparntuslBanelenieotlndalnKl. 


0.  The  rakliie  apparatus  Is  an  elemeot  In  d 
and  e  of  NoTml  and.  In  view  of  tbe  dUn 

^ .k„    . ...^„     fj^    a^    p : 

jid  the  am_„ _^ 

the  rake  post,  the  ralra  of  cUne  1, 


tbe  raJd. 

locaUon  — , , 

TandSIs tobeoonBtruedtoI>eBuobarake.and  .. 
so  amnged.  on  a  take  poet  so  mounted,  a*  Issboini 
and  described  lntlicBpecillcallon,and  tbiBdasDot 
Include  tbe  defendants'  TSUng  mecbanjBn  or  rake 

10.  Tim  driving  device  In  dalma  t  and  t  <if  No. 
EWObeMuattolnoludetbed^^dants'  driving  de- 
vice, tbe  fonner  beinir  an  ezteodbte  tumbling  Aaft 
and  tbe  latter  a  chain  belt  with  open  links,  and  n- 
lenlabllity  or  inventioD  Inhering  only  in  tbe  de- 
vioe  and  notln  Us  location. 

11.  Mooauaeot  acUon  IsMabUabod  agalmt  Ibi 
defendants,  on  either  of  the  patents  sued  im. 

[No.  143.] 
Argv«d  Jan.  i,  5,  1883.  Decided  Jan.  tS,  ISSS. 


Stales  for  the  Northern  District  of  Ohio. 

The  history  and  facts  of  the  case  appear  ii 
tbe  opinion  of  the  court. 

Meien.  a«orB«  H,  Chiiatr>  and  JobaB 
B.  L»trolM,  for  appellant 

Mettre.  O«orn  Ibrdbv  *'>d  J'^  ^ 
Bennett,  for  appelleee. 

Mr.  Juitiee  Bl»t«liford  delivered  the  opin 
Ion  of  tbe  court: 

This  suit  is  brought  for  the  infringement  o 
two  re-issued  letters  patent  granted  to  th«  a;; 
pellant.  One,  No.  SS34,  was  lasued  Apra  1( 
188fl,  for  an  improvement  in  harveatwa,  tfa 
origmal  patent,  No.  8S81G,  having  been  iasue> 
to  him  May  90. 1862.  Theother,No.a4M,wasl 
sued  February  19. 1867,  for  an  improvement  i 
harvealere,  the  original  patent,  No.  40481,  hai 
ing  been  issued  to  him  November  3,  1888,  an 
re^ued  in  two  divisions;  one.  No.  1888,  Fei 
ruary  38, 186S.  and  tbe  oUter,  No.  210S,  N< 
107  U.  ( 


.yGoo^Ic 


HOFTHEEIR  T.  RDBBEIXi 


18*-14T 


nalsT,  IStS  and  No.  3400  tuTiiig  been  issued 
em  Ike  HiTCDder  of  No.  2102. 
Xo.  t2Sl  contains  19  clainu,  and  No.  2400 
W\  oHiiHtdums.  Id  No.  2224,  claims  1, 8,  9, 
11,11,  U.  le  and  19,  and  In  No.  2490.  claims 
1, 1,  i  I  ud  9,  are  allied  to  have  been  In- 
titfti.  IV  dtcidt  court  rendered  a  decree 
IhM  at  ippaUecB  had  not  infringed  any  tnven- 
OoBtf  whicli  tlte  appdlant  was  l£e  original  and 
fat  iaranar,  redled  ia  tbe  two  re-isBues  sued 
CB;  Otf  No.  OU  "  contains  Invendons  differ- 
■I  frontbat  oratained"  in  No.  S5S10;  that  No. 
MO  eeUaini  inTcntlons  different  from  that 
mtnad  in  No.  40481;  that  the  said  re-issues 
i^tOinif  an,  Uierefore,  void;  and  that  the 
Hbc  disnined.  From  this  decree,  this  ap- 
;^ii  taken. 

Ii  So.  US*  tbe  claims  In  question  are  these: 
'LA  fVM>  rake,  which  is  mounted  upon  the 
U  e(  die  Bnger  beam  proper,  or  upon  the  in- 
■0  boat  comer  of  tbe  platform  of  a  harvester 
*Wck  baa  fto  cmUng  apparatus  and  platfonn 
ib^  b>  (be  draft  frame,  all  in  such  manner 
Am  tbe  rake  arm  sweeps  the  platform  from 
tnu  loinoer  dde,  and  main  tain  a  a  correct  po- 
Ano  Ib  idatkn  to  the  finger  be&m  and  pla^ 
■n^  dnri^  tbe  rising  or  falling  movements 
tocDt  on  l£e  Joint  or  Joints  by  which  the  On- 
fBhao  it  cotinected  to  the  draft  frame,  sub- 
■HUlfa*  Ht  forth."  "8.  In  a  hnrveetiue 
■ckiiie  wUcb  baa  its  cutting  apparatus  hinged 
"yimuAtathB  main  frame  in  such  manner  as 
^*Bow  ft  to  oooform  at  both  ends  to  the  un- 
WicioM  of  (be  ground,  and  a  rake  mounted 
Boa  Ike  Mid  cattiiw  q>paratus  or  upon  the 
{Wtora  tbereof,  I  claim  so  constructing  and 
■Dndj^tbe  aerenl  parts,  that  the  support  of 
ainfacaaoecapT  a  position  outside  of  tbe 


, n  also  tie  bung  or  besuspend- 

•i  Wcv  tbe  draft  frame,  substantially  as  de- 
■nW.  9.  Effecting  a  combination  of  a  rake 
Ml  nri,  located  subMrntiaDyas  described,  aod 
I  h^  beam  and  platform,  with  the  main 
•■■«.  by  ueana  of  a  hin;^  draw  bar,  *, 
^  Uaful  brace,  I.  or  hinged  suspender,/, 
nd  ■  enawioD  braclcet,  2,  or  their  equiva- 
■■i.  Mbsuatially  as  aod  for  the  purposes  de- 
"6«A"  "  11.  Piwenting  a  too  sudden  or 
i^tpt  idketkm  of  a  rake  and  reel  mounted 
■^  a  kinmd  Joint  cutting  apparatus,  by  car- 
"^  Ika  point  of  suspension  beyond  the  rake 
•q*oR  lowarda  tbe  eoMr  of  the  draft  frame, 
^  ■■«■  subataniially  as  described.  12.  A 
.  "tartimniy  remlTing  rake,whicb  is  mounted 
'  innh  awf  wboDy  upon  tbe  platform  or  fln- 
Vr^M,  MBSIoiiieaDdfaUlbenwitb  Inde- 
ft^Mij  at  tbe  draft  frame,  when  said  rake  is 
^iM  bMwwo  tbe  oenier  of  the  draft  frame 
al  lbs  (Mcr  dfrider,  and  passes  in  at  tbe  front 
<^  asfMn*  apoa  the  platform  and  sweeps 
w^t4  u  the  InBtT  Ale  of  (be  platfonn,  sun- 
«^j  m  dnolbcd."  "  14.  The  combina- 
!n  i<  a  wf)  Bi!w1  btng«  Joint  cutting  ^jpara- 
'■  tl  ImiuIliii,  and  a  comUned  rake  and 
"id.  «Uch  is  nxMrnted  dir«cUy  and  wttoUy 
*■  ttr  wsf^iled  platform  or  hinged  Onfer 
^■.  MfaMadnDy  as  and  for  U>e  purpose  de- 
■"■d"  ~ll.  Tlbe  cotnbinatfcm  of  a  combined 
**s  ad  ncL  noonted  npon  a  hinged  J<^t 
■Wfct  ^  flMS.  nod  a  jrfaidlog  bdt  figbtener, 
"^MMMf  M  aadftrtln  pajposedcKribed." 


"IB.  FrovfdlDgtnaharvesterwith  therakcal- 
tached  to  its  hinged  fln^  bevm  or  platform,  an 
extensible  means  for  driving  tbe  lake  which  will 
permit  the  platform  and  rake  to  rise  and  fall 
together,  and  accommodate  themselves  inde- 
pendently of  the  draft  frame  to  the  undulations 
of  the  ground,  snbstantiBlly  as  described  and 
for  tbe  purpose  set  forth." 


The  origmal  patent.  No.  86815,  in  Etating 
-■—  'be  invention  is,  says  that  it  conElsta  (S 
.  improvements  in  the  n 


ing  aod  operating  a  revolving  rake.  There  were 
three  features  set  forth  in  the  specification  of 
No.  SBSIG:  1,  tbe  peculiar  construction  of  tbe 
reel  and  rake;  2,  tnepeculiarfonnandlocniion 
of  the  rake  post;  S,  the  peculiar  manner  of 
operating  the  rakes.  There  were  only  three 
claims  in  No.  8691S,  one  covering  each  of  said 
tbreo  features,  as  follows:  "1.  A  combined  reel 


hinged  platfonn  and  employed  to  support  a  re- 
volving reel  and  rake  in  an  unchangeable  posi- 
tion in  relation  to  the  said  platform,  without 
obstructiDg  the  free  motion  of  the  latter.    8.  t 

The  yielding  and  swiveled  rod,  Q.operatingln  I 

combination  with  the  band,  P,  and  pulleys,  O 
and  R,  in  the  manner  and  for  the  purposes  here- 
in shown  and  explained." 

Acopy  of  the  model,  filed  in  the  Patent  OIBce 
with  the  original  application  for  No.  SfiSlG,  is  [1361 
in  evidence.  The  invention  shown  In  tbe  speci- 
fication of  No.  S6315  consists,  in  general  terms. 
In  mounting  a  rake  upon  a  quadrant  shaped 
platfonn,  said  plarform,  being  hinged  to  the 
frame  of  a  two  wheeled  machine  in  such  man- 
ner that  the  raking  arms  will  mainlain  at  all 
times  a  proper  working  position  relatively  to 
the  surface  of  tbe  ptatfomi  and  at  the  same 
time  receive  motion  from  driving  mechanlgm 
mounted  on  the  main  frame,  the  result  being 
accompllfdied  by  constructing  Uie  raking  ap- 
paratus in  a  peculiar  manner,  and  mounting  it 
In  a  peculiar  manner  upon  the  platfom  of  the 
macnine  and,  also,  by  connecting  the  driving 
mechanism  of  (he  rake  with  the  driving  mech- 
anism on  tbe  main  frame,  by  a  belt  mounted  in 
a  peculiar  manner,  so  that  Che  varying  change* 
in  the  position  of  the  platfonn  and  tbe  raking 
apparatus  relatively  to  the  main  froni^and  tbe 
gearing  therein  will  not  affect  the  driving 
mechanism  of  the  rake.  The  specification  says: 
"D  is  a  segmental  platform,  provided  with  & 
divider,  E,  at  Its  outer  end,  and  resting  upon  a 
roller,  e.  F  is  a  draw  bu.  connected  at  front  by 
a  universal  Joint  to  the  ftwne  A,  and  attached 
at  back  to  a  shoe,  /,  upon  which  the  Inner  side 
of  the  platfonn  may  rest.  Q  Is  a  laleral  brace 
rod,  hinged  at  one  end  beneath  the  right  han'l 
of  the  main  frame, and  at  Iheother  to 


the  back  of  the  main  frame."  This  language 
describes  the  parts  which  relate  U)  the  platform 
and  the  devices  by  which  it  Is  ailach«l  to  tbe 
main  frame,  and  by  which  it  is  permitted  to 
vary  Its  movement  relatively  to  tbe  main  frame, 
to  conform  to  the  unevennesa  of  the  ground, 
and  there  Is  nothing  else  on  the  subject  in  the 
text  of  tbe  ■pedflr-''on.  In  the  drawings  of 
8SS 


Scyg  Conn  or  *■■  Csms  9usm 

iWcr  Ate,  tf  tfeeoworileade  ^ 

a  «M  wkkfe  exicadi  oat  boH  Oe  pfatfota.   NucsAs 


llKfiak.  H.M&  tie  voikxl  pine  <rf  Ifae  bft 
hMid  «9il«e  (rf  Che  trnd  of  Ifac  wIkcI,  B, »  M  u> 
p««tk[wiRiof  n^MnrioD  in  b  votitsl  Hoe 
witfa  the  hf  t  hand  edge  ot  the  Wad  of  Ihe 
wlMtl,  B.  Ttw  mcmU  refemd  to  rinnn  (he 
Hak  M  brisf  MMfMBded  at  a  point  on  the  fnme 
lo  Uk  rlxU  of  the  Tcrtkal  ptabe  of  the  left  hand 
«d|K  «f  Lbe  trad  of  the  wfacd.  bat  not  to  the 
rubt  rrf  ibe  Tertica]  pfame  <rf  the  ndddle  fif  the 
wVllb'ff  tiMtMHl  In  the  rc-iMoe,  great  Sra« 
b  laM  nprin  thit  pobit  of  awpenrion.  In  the 
nmiMomWM  ot  the  re-iwoe  tt  la  Mid:  "Pnxn 
1b«  toner  oorner  of  Ow  fliij^  beam  or  frfadonn. 
or  from  the  metal  f  not  piece  of  tbe  rake  and 
reel  nuMiort,  b]r  which  tbe  aapponbicrewed 
tJf  and  tjraced  on  the  [datfonii  and  flnger  bean. 


tremity  of  thbarm  a  awingiiiKUnkor  dujii,  /, 
1*  I'^Meljr  CMUwcled  or  Jointed,  aa  at  f,  and  by 
meaiu  of  tbia  link  or  chain  the  Qnger  beam, 
platfonn  and  rake,  though  arTsnied  at  the  left 
<it  Ilie  left  hand  drive-wheel,  B,  can  be  sus- 
peniiei]  from  a  pofni  which  ia  to  the  right  of 
the  naiil  b;ft  band  Hide  beam.  Tbe  ■u^iens'iOQ 
laeffected  br  bangiog  tbe  upper  end  of  the  link 
orcbdototbcrearbeamoftnedraft  frame,  u 
repretieDt4Ml  at  k."  In  tbe  drswltigt  of  tbe  re- 
iMUi;.  Ibe  polot  of  nupenaton  of  toe  link  Is  lo- 
««i«d  a  little  tif  the  riarbtof  tbe  vertical  planeof 
the  middlv  of  the  wldtb  of  tbe  tread  of  tbe  left 
band  drfrluK-w licet,  and  tbe  ann  or  bracket  u> 
wliU:h  tbe  lower  end  of  tbe  link  ia  attached  ex- 
tiinilii  to  a  point  l)eyoiul,  and  at  tbe  right  hand 
of,  [tie  middle  of  the  width  of  Rucb  tread.  In 
Ibo  niwclflcatlonH  of  No.  88815  the  word  "flnger 
beam"  i«  not  found,  nor  li  a  flnger  beam  de- 
acrll>cd  in  It  nor  shown  In  the  drawings. 

Aa  to  tlio  method  of  mounting  tbe  rake,  the 
arHfdflcatioQ  of  No.  8M15  says:  "  I  la  a  post 
rlglilly  necured  lu  tbe  Inner sideol  the  platform, 
urid  Inclining  over  tlie  rear  o(  Ihe  main  frame; 
'  Una  iiruco  rod  extending  from  the  draw  tiarlo 

tbeiuiid  post,  to  support  the  latter  at  top;  J  Is  a 
liox  mounted  on  the  top  of  tbe  post  I,  uuJ  con- 
stituting tlio  bearing  in  which  the  dlBk  K  ro- 
taleit.  Tbo  rakes  nr  reel  annn  L  L'  are  mounted 
In  couple*  upon  the  ends  of  horizontal  shafts 
M  M,  wlilch  are  Joumaled  at  right  angles  across 
Ifao  rotating  disk  K."  Tbii  U  all  that  is  found 
In  thnt  specification  as  to  the  location  of  the 
axis  of  tlie  rake.  On  the  other  band  the  speci- 
flcatliin  of  the  rc-lisue  says:  "Fig.  9  is  a  rear 
4}levntlon  of  a  portion  of  the  mactime,  showing 
tbo  manner  of  suspending  the  rake  and  reelsup- 
port  upon  tliD  lilngD- Joint  finger  beam  orplat- 
tonn  thereof."  Tlio  drawings  of  the  re-issue 
sbow  a  finger  beam,  and  it  Is  lettered  and  re- 
ferred lo  by  letter  in  the  text.  The  speciflca- 
tlon  of  the  re-lsNuc  further  says:  "It  is  also  im- 
tlSB]  portant  to  have  tbo  suspension  of  therakemade 
In  such  a  manner  that  the  Imso  of  tbo  suppori 
ol  tbe  axis  of  ttie  rake  is  wholly  upon  tbe  hiDKed 
finger  beam,  or  tbe  platform  thereof;  and  Sao 


Oct.  Tbbm. 

'   SrOk 
■  aoM  ■nadoDHl.  a«  im- 

w«  Ihe  a^pnt  of  the 

(flhenke.  Ttecxpot  for  te^tfafculants 
«  As  dK  dnnvp  of  3ia.  3SS15  stew  tbe 
bwE  <rf  the  f^nott  o<  Ihe  nte  *D  bff  back,  or  to 
tke  ie«  cf  the  b«H  «^  trf  Oe  {tefatiB,  that 
it  enaot,  in  hat  ofBMoa,  he  la«^^  is  ooatact 
wiaOe  flagv  h^a.  viOoitf  rhiigtng  ite  to- 
_... ._- -^--wfc  it  ha  coo- 


E  Uk  platfonB  d 

parataaandgnariii^en  benglrflfA.  L 

nqiptxt  fVacotaliBcd  rake  and  reeL  fliis 
mppurt  is  raonnted  li^idh' iQMn  the  inner  froot 
cana  of  the  i^atfocB  and  heel  of  the  finger 
beam;  bat  it  inaTbeMOwuUd  Aher  whoUjcui 
tbeffngB'beaBiarwkoOToa  any  pari  of  tbe 
l4atform  which  ii  to  Oe  left  of  the  left  hand 
drire-whed  B,  or  to  the  li^  of  sud  driv^ 
wberi,  if  it  is  a  ri^  fattid  uaduc^"  Tboc  is 
no  warrani  in  the  origina]  patoit  tor  locating 
tbe  rake  Bappcrt,or  any  part  of  it,  on  the  finger 

As  to  aaim  1  of  the  re~isBae,  the  finger  beam 
is  made  an  ektnent  of  the  combination,  while 
in  the  specificstioa  and  diawings  of  No.  S5S15 
there  is  no  rcfereitce  to  a  finger  beam.  More- 
over, tbe  lakinr  appaiatm  M  the  appellant  is 
so  coDstracted  that  when  one  of  tbe  arms  has  de- 
scended to  force  Ihe  grain  towards  tbe  plat- 
form and  to  sweep  acnea  Ibe  platf<»m,  the  op- 
poaile  ann  most  De  raised  to  BtHh  apoint  as 
to  clear  the  wheel  of  the  machine,  llie  arms 
are  inpairs.andtbemotioDof  (Mtearmof  apair 
is  controlled  by  tbe  motion  and  opoation  ofthe 
oppoeilearmof tltatpair.  Tbeinclinatkinof the 
two  to  each  other  ta  audi  that  iriien  one  is 
sweeping  across  tbe  platfonn  the  other  forms  an 
exactly  oppoail«  angle  to  the  axis  on  which  they 
both  revolre.  Tterefore,  the  support  of  the 
rakes  must  be  so  mounted  that  tliey  can  descend 
to  tbe  grain  at  tbe  proper  point  In  front  of  the 
cutters  to  press  in  the  gram  and  sweep  acroE 
the  platform  and  deliver  the  gavels  and  then  rise 
out  of  the  way  of  the  frame.  To  effect  this,  the 
point  of  vibration  of  the  pair  of  arms  mtist  be 
raised  so  high  and  carried  over  towards  tbe 
frame  so  far,  that  tbe  descending  arm  may  reach 
ila  proper  position  to  do  its  work,  while  the 
ott)er  arm  of  that  pair  shall  clear  the  fiante  In 
rising.  Therefore,  tbe  support  of  the  rakiog  ap- 
paratus was  required  to  be  of  such  form  end 
character  and  so  placed  relatively  lo  the  plat- 
form  and  frame,  that  one  arm  of  a  pair  would  not 
Interfere  with  the  working  of  the  other  arm  of 
tbe  same  pair.  Now,  the  arms  of  the  raking  ap- 
paratus are  diametrical  arms,  the  centers  of 
which  are  axes  mounted  on  a  horizontal  bead, 
which  head  Isso  fastenedon  a  vertical  shaft  that, 
the  opposite  ends  of  the  arms  being  Inclined  to  the 
axis  of  rotation,  one  end  of  one  arm  will  descetKl 
and  sweep  across  the  platform,  while  the  other 
will  be  carried  in  an  exactly  opposite  direction, 
with  its  rake  teeth  turned  up  while  tbe  teeth  of 
Its  opporite  ann  are  turned  down.  In  such  an 
armngement,  the  bearing  point  or  axis  of  rota- 
tion of  the  arms  must  be  carried  up  a  conaidn'- 
able  distance  above  the  platform  and  reach  over 
In  a  diagonal  direction  from  tbe  front  edse  of 
tbe  cutters  to  the  delivery  edge  of  the  platnnn. 
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w  Itait  the  nke  at  Ita  end  next  the  bue  of 
tka  take  umon  may  be  brought  doee  enough 
Id  the  pfaoform  to  do  ila  work.  Hence,  the  m- 
dMd  port  of  No.  8S81S,  described  as  so  tm- 
dtaed  ud  thn  claimed  in  claim  2  of  that  pa- 
taiL  Bat,  bi  the  qwdflcatloD  of  the  re-lwue, 
Ihn)^  the  dmrlnas  ahow  the  aame  sort  of  io- 
dtaeS  poit  or  atandard,  It  U  «aid:  "  From  the 
fhttonn  or  ffaiger  beaio.  the  support  mag  ex- 
tad  Id  m  tndlMd  poaltion  aa  high  as  the 
tt  ihednft  fiame,  aod  then  take  a  tmri  ov^ 
Knnrd  the  center  of  said  frame,  as  repre- 
iMed.  K>  aa  to  fonn  a  support  for  Ibe  rake  and 
Rd  which  ahaO  be  aomewhat  higher  than  Ihe 
fane  and  between  the  two  drive  or  suppoitlne 
witA.  Hie  particular  shape  and  height  of  thfi 
«|PpM  b  not  Tery  materia].  BO  long  as  the  base 
ofhiisfflxed  at  some  point  between  thet 
«f  Ihemafai  frame,  A,  and  the  outer  shoe  _.  _. 
I1W  *idcr,  0."  The  ■pedal  kind  of  support  de- 
iofttd  and  ibown  m  the  patente.  original  and 
w^uuJ,  la  f— "H«l  to  the  operation  of  the  spe- 
cU  Uad  ot  nkinx  appanttu  then  described. 
Bat,  die  appdlees  machine  has  a  raking  ap- 
fmmm  dlSetentlj  organized.  In  It,  each  arm 
■0*cs  bdependentlr  of  ereiy  other  arm;  the 
«■•  are  not  coiuilea  in  p^rs  and  each  does  its 
*<«k  wUtoot  reference  to  the  movement  of  any 
ahn.    Ttteref ore,  it  is  nnnecesrarj  tc 

MnUeMifditorto  cany  it  over  to  a  location 
h*auii  llie  orire-wlieelsi  and  in  the  appellees' 
■kHbc  ibe  pivot  on  which  the  rakea  revolve  is 
ri  1  ooaridmbfe  distance  toward  the  outer  shoe 
■d  b  Bol  all  between  the  drtve-wheels.  The 
^TdhM*  sweep  rake  Is  not  nibMantlally  such 
s  ^u.^  rake  as  is  referred  to  in  claim  1  of  the 
wl— t,  nor  Is  it  mounted  In  such  a  manner  aa 
*>  peftorm  the  functions  of  the  ^>pellant's  rake. 
IV  lake  paM  In  the  M)peUeee'  machine  is  ver- 
lital  sad  not  incUnea  and  Is  mounted  on  the 
ihec  cr  Innei  end  of  the  flnger  beam. 

laaaaljxtOgtbetwomacblneH,  Inview  _  . 
Bk  of  the  art,  it  appears  that  the  appellant 
■dBudaoodtlnaousIj  revolving  gatheringsa'' 
fckainiag  rake  toa  t  wo  wbcekaf looaely  Idnte 
kpT  iMT  marline.  To  do  this  he  emplojed 
pmiar  rake  aad  a  peculiar  rako  support  The 
'  Sp'"'"*  enipk^  an  entirely  diflerent  rake. 
TMrhnve  saeriesof  mdial arms,  pivoted,  each 
MtyifauHy  of  even  other.  In  a  head  which 
tat  ■  double  cam  guideway  for  each  arm,  and 
h  «Haarc  thereby  elevated  verticBllv  bo  as  not 
kMfcetteframeiDpBnlQgup.  This  makes 
h  Tna<Hi  tor  tbe  appellees  to  place  Ihe  support 
tr  tMr  lake  on  the  finger  beam  by  the  sue  of 
k  tnmt  and  in  tbe  lloe  ot  the  cutters  instead 
rf  hUad  tbe  irame.     No  such  organization  la 


■  be  Imnftit  In  line  with  the  cutters  by  hav- 
^  M  bdtaMl  rake  poet,  the  base  of  which  is 
*"  ■  a  ftnical  Uae  with  the  Une  of  the  cutters. 
■)  *awt  no  mode  of  ptadiu  tbe  base  of  tbe 

1^.  ^H  «  Ibn  taga  beam,  u  It  were  placed 
'".  *K,  wtlh  Ua  armngcaMOt  of  lake  arms,  and 
•-•-^-  •  -,  the  center  ot  motion  of  the 
far  oat  ot  tta  proper  poei- 
~  would  not  do  their  work, 
t  radial  mo»,  the  appellees 
and  not  an  Inclined  rake 
s.  ma  am  brtng  the  center  ot  motion  of  the 

■  la  a  Wy**  with  the  cutten  by  pimm^ng  the 
<  r.  f^rr.. 


vertical  post  on  the  (toger  beam.    Theydothis;  ^ 
and  for  that  purpose  they  have  a  bridge  over 
the  Inner  shoe  of  tbe  flnger  beam  for  the  foot  of 

tbe  rake  post  to  rest  on,  while  at  tbe  same  time 
the  cutters  can  vibrate  under  the  bridge.  Tbe 
post  is  hollow  and  supports  the  camguideway, 
and  the  vertical  ahatt  which  revolves  the  rakes 
paaaea  up  in  and  throogh  the  hollow  post.  The 
appellees  have  not  borrowed  from  the  appel- 
lant. They  devised  a  new  arrangement  oirake 
which  made  it  possible  for  them  lo  mount  their 
rake  support  on  the  heel  of  the  finger  Iwam 
proper,  where  Ihe  appellant  can  never  mount 
bis  and  where  that  of  the  appellees  is  mounted. 
The  theory  of  the  re- issue  appeare  to  be  that,  as 
tbe  original  patent  shows  a  special  device  for 
supportmff  a  special  arrangement  of  rakes,  such 
device  bemg  located  on  a  paiticuiar  part  of 
tbe  platform  other  than,  and  not  possible  to  be, 
a  pejt  of  tbe  finger  tieam,  lie  can  claim  In  a  re- 
issue any  device  for  gupMnting  a  revolving  rake, 
even  one  located  on  the  finger  beam.  To  carry  out 
this  view,  the  word  "finger  beam"  is  Interpolat- 
ed in  the  speciflcatton,  In  this  connection,  as  an 
addition  to  the  word  "platform,"  and  the  rake 
post  is  described  as  bemg  attached  to  the  fin- 
ger beam  or  the  platform.  But  there  is  an  entire 
absence  in  the  original  specification,  an<d  In  the 
re-iaaued  speeiflcalion  of  any  description  of  cny  . 
means  by  which  the  rake  support  can  be  at- 
tached toor  mounted  on  the  flnger  beam,  or  by 
which  the  rakes  can  be  made  to  work  with  the 
rake  support  In  that  location,  or  bj  which  tlko 
oonnecuug  rod  of  the  cutters  can  be  free  to  woiit 
with  the  support  so  placed.  The  law  of  re- 
Issues  never,  at  any  time  or  under  any  construc- 
tion, allowed  tliat  to  be  done  which  has  l>een 
thus  attempted  in  this  case. 

The  foregolngviewB  apply  also  toclaima  8,  9. 
11,  12, 14,  16  and  19,  belngall  the  other  claims 
alleeed  to  have  been  infringed,  and  each  of 
which  has,  as  an  element,  either  a  rake  or  a  rake 
and  reel  mounted  on  or  attached  to  the  cutting 
"iparatus  or  the  finger  beam. 
In  Ihe  re-Issue,  claim  2  is  substantially  the 
me  as  claim  1  of  the  original;  claim  5,  with 
the  Interpolallon  of  the  finger  beam,  is  intended 
10  take  the  place  of  claim  3  of  the  original,  and 
claim  16  corresponds  n-ith  claim  3  of  the  orig- 
inal. Yet  the  appellees'  machine  Is  not  alleged 
to  infringe  either  claim  2,  claim  S  or  claim  Idof 
the  re- issue,  nor  does  it  embrace  what  was  cov- 
ered by  any  one  of  tbe  three  claims  of  the  orig- 
inal. As  to  the  gelding  l>eit  tighlcner  of  the 
appellant,  which  isiliesutijectof  clalmSof  the  ri4£i 
original  patent  and  is  an  element  in  claim  16  of  '  ' 
the  re-issue,  the  appellees'  machine  does  not 
employ  any  device  wUch  performs  tlie  function 
of  tighleQlng  a  belt.  It  uses,  to  commimicale 
motion  from  the  main  axle  lo  the  raking  appa- 
ratus, an  old  form  of  chain  belt,  composed  of 
square  open  links,  connected  by  loops  of  metal 
between  the  tink.i,  and  tbe  links  arranged  to  run 
over  sprocket  wheelEi.  which  have  teeth  on  them 
corresponding  to  openingx  In  tbe  links  of  tbe 
chain  and  which  prevent  the  chain  from  slip- 
ping on  the  wheels.  As  tlie  links  of  the  chain 
engage  positively  with  the  teeth  on  the  sprocket 
wheels,  there  is  no  need  of  a  belt  tightener,  as 
no  slackness  in  the  cliain  can  interfere  with  the 
driving  action.  The  only  f  miction  of  the  ap- 
pellees' device  which  bolos  up.  by  a  yielding 
preasure,  the  under  port  of  the  chain  belt.  Is  to 
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BO  Kidde  that  peA  wheo  slack.  tbattbeUtethon 
the  sprocket  wheds  may  readily  enter  the  links 
of  tbe  chain.  Tbe  appellant's  belt  c«uld  Dot,  in 
the  same  position,  drive  the  rakiiigapparetusso 
as  to  make  it  work  properly.  The  appellees,  by 
the  use  of  sprocket  pulleys  and  a  chain,  dis- 
pense  with  a  tight  friction  band,  and  with  a 
pulley  around  wlilch  the  platform  vibrates,  and 
with  a  tightening  pulley.  Their  armngcroent  is 
not  an  equivalent,  in  mecbaniam  or  functions, 
for  that  of  the  appellant 

It  is  made  an  element  of  claim  II  of  the  re- 
isBue,  that  the  point  of  siupension  of  the  plat- 
form to  the  main  frame  la  carried  beyond  the 
rake  support  toward  the  center  of  me  draft 
frame,  by  meauadescribed  in  the  specification, 
so  as  to  prevent  a  too  sudden  or  abrupt  deflec- 
tion of  tne  rake  and  reel.  The  specfflcatfon  of 
the  re-issue  says,  that  "  It  is  important  that  tlie 


on  its  right  hand  drive-wbcels  by  sudden  and 
abrupt  motioDB.  but  shall  lend  to  insurea  square 
run  of  the  draft  frame  upon  the  ground  during 
tbe  pitching  or  rising  and  falling  motions  of  the 
finger  beam,  platform  and  rake,  and  thus  an 
even  and  easy  draft  for  the  beam  be  secured." 
But  tbe  re-issue  shows  the  point  of  suspension 
k  [143]  of  the  platform  to  the  main  frame  as  being 
f  nearly  under  the  axis  on  which  the  rake  arms 

revolve,  and  said  point  is  near  the  vertical  plane 
of  the  middle  of  the  width  of  the  tread  of  the 
drive-wheel  which  is  neit  to  the  cutters,  so  that 
theinnerendof  the  platform  is  subject  to  all  the 
vertical motioosofsuchdrive-wheeL  Thepoint 
of  suspension  being  In  the  pathway  oi  the 
wheel,  tberisJDgorfalUngmottonof  thewbeel 
must  be  communicated  to  that  end  of  the  cut- 
ters which  is  next  to  such  wheeL  In  the  appel- 
lees' machine,  tbe  suspension  of  the  platform  is 
made  by  an  arm  extending  out  from  Ihe  finger 
bar  or  inner  shoe  to  a  point  about  opposite  the 
center  of  the  main  frame,  and  which  arm  is 
there  suspended  by  a  chain  to  a  book  on  the 
frame,  so  that  the  weight  of  tbe  cutting  appa- 
ratus and  rake  and  Inner  part  of  the  platform  is 
transferred  to  nearly  a  centre  point  l>;twecn  the 
drive-wheels.  The  appellant's  structure  shows 
no  gudi  organization,  and  docs  not  involve 
.  .  what  the  wpellees  have  done. 

I  For  the  foregoing  leasone,  without  conslder- 

I  ing  tbe  many  other  questions  raised  in  the  case, 

_'  it  must  beheld  that  the  appellant  has  not  estab- 

^  liahed  any  cause  of  action  against  the  iqipellees 

on  re-issue  No.  3324. 

In  No.  3490  the  claims  in  qoestion  are  these: 
"1.  Tbecomblnation.lnatwowheetedbinged- 
Joint  machine,  of  a  driver's  seat  mounted  upon 
the  main  frame,  with  a  raking  mechanism 
mounted  upon  Ihe  finger  beam,  and  rotating 
around  a  vertical  axis  or  one  nearly  so,  substan- 
tially In  the  manner  described,  for  the  purpose 
of  enabling  the  driver  to  ride  on  the  machine 
while  tiie  rake  bs  in  operation.  8.  The  combi- 
nation,  Ina  twowheeiedhinged-loint  machine, 
of  a  shoe  with  a  hing«d  Joint  in  it,  with  a  rake 
and  platform  having  an  extension,  J',  and  with 
a  draft  frame  which  sustains  the  weight  of  the 
cutting  apparatus  and  raking  apparatus  with 

Slatform  attached,  at  a  [toini  between  tbe  two 
rive-wheels."  "6.  Drivingarevolvingrakeor 
a  combined  revolving  rake  and  reel,  which 
move  about  a  vertical  or  nearly  vertical  axis,  by 
8S6 


a  device  arranged  on  tbe  grain  aide  of  tbe  inner 
drive-wheel  or  inner  side  of  the  draft  frame,  T. 
Making  a  direct  driving  connectitA  between  a 
revolving  rake,  or  a  combined  rake  and  led,  i] 
which  move  about  a  vertical  or  nearly  vertical 
axis,  and  Ihe  inner  end  of  the  main  frame  axle 
of  the  draft  frame."  "B.  The  comUcationt^ 
a  quadrant  platform,  hinged  finger  beam  re- 
volving rake  and  a  driver's  seat  supported  bj 
the  main  frame." 
The  original  patent,  No.  40481,  says  that  the 

1«  covered  by  it  conaist :  I,  inape- 

'uction  and  eomUnstion  of  frame. 


gearing  and  double  driving-wheels ;  S,  in  a  de- 
vice for  affording  protection  to  the  main  cnnk 
shaft  and  strengttiening  the  main  frame  ;  8,  in 
the  use  of  a  movable  tongue ;  4,  in  a  device  for 
permitting  tbe  finger  beam  to  turn  freely  on  its 
own  axis.  There  were  only  four  claims  in  No. 
40481,  one  covering  each  of  said  four  features, 
as  follows :  "  1.  The  main  frame  and  gear 
frame  AA,  constructed  as  described,  open  d 
each  end,  when  used  in  combination  with 
shafts,  gearing  and  double  driving-wheels  ar 
ranged  and  operating  substantially  as  and  for 
the  purposes  spocifirf.  2.  The  flange,  a,  cast  m 
formed  upon  the  gear  frame  for  tbe  combined 
purposes  of  strengthenitig  the  latter  and  pro 
tecttng  tbe  crank  shaft,  E,  as  hereinbefore  ex- 
plained, 8.  The  movable  tongues,  E,  adapted 
to  be  attached  to  the  frame  on  either  side  of  the 
wheel,  B',  and  employed  to  support  or  raise  the 
inner  end  of  the  beam.     4.  Attaching  tbe  shoe 


when  commned  with  bracing  guides,  k',  i 
Btantially  as  herein  described. 

Every  one  of  the  four  claims  of  No.  40481 :  tbe 
iron  frame  cast  in  one  piece,  the  flan^,  the  mov- 
able tongue  and  the  transverse  swivel  Joint  la 
omitted  from  the  re-issue  and  there  are  no  corre- 
spondinr  claims.  The  rake  support  is  of  the  same 
form  andintbesamc  location  asin  No. S6S1S,  in- 
clined and  mounted  on  the  platform,  and  not 
OD  the  finger  beam,  and  the  inner  end  of  the 
platform  is  suspended  on  tbe  main  frame  in  the 
same  way  as  in  No.  35315.  The  specification  of 
No.  40481  says:  "On  the  inner  doe  of  the  grain 

[ilatform, near  the  heel  of  the  finger  beam, is firm- 
y  mounted  a  post,  R,  which  may  incline  over 
toward  the  main  frame,  as  shown  inHgure  1." 
This  passage  negatives  the  idea  of  mounting  the 
post  on  the  finger  beam,  and  draws  a  distinc- 
tion between  tha  platform  and  the  flnger  beam 
as  a  location  for  the  attachment  of  Uie  post. 
The  only  mention  of  a  driver's  seat  in  No.  4iEtKl 
is  this:  "  W,  represents  the  driver's  seat."  In 
the  specification  of  the  re-Issue  the  following 
language  is  found:  "My  first  improvement  con- 
sists In  the  combination,  in  a  two  wheeled 
hinged- joint  machine,  of  a  driver's  seat  mounted 


a  vertical  axis  or  one  nearly  ao,  substantial^  as 
hereinafter  described,  for  the  purpoee  of  en- 
abling the  driver  to  ride  upon  the  machine  while 
the  rake  is  in  operation."  Again,  after  describ- 
ing the  construction  and  arrangemoit  of  Uie 
rate  or  reel  arms,  which  are  the  same  «S  In  No. 
35815:  "By  this  means,  the  rake  and  reel  amis 
will  stand  high  enough  above  tbe  draft  fruoe 
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«■  (he  isMr  Me  of  the  macbtne,  to  move  clear 
«f  the  driTCT.  who  rita  npon  the  machine  In  a 
lot,  W,  whidi  ia  mountea  upon  the  main  frame, 
« itaowB.  or  in  any  other  position  on  the  frame 
Am  wiQ  give  the  greateat  convenience  and  ad- 
nmugtaom  faiaireiglit anduaeof bis  handain 
Ike  ■tnageiDent  of  tbc  macliino."  Again ; 
**  Tnm  the  fongaiogdcKription  It  will  be  seen 
thtf  n;  invcntkiB  enables  me  to  combine  in  a 
adf-oking  barveMer  all  the  advantages  derived 
bnn  the  two  wheeled  hinged-jointmachins.and 
«a  a«  m  rmke  that  turns  about  an  aiia,  or  re- 
totrc*  entirely  about  the  same,  and  at  the  same 
ttec  have  the  driver  or  manager  ride  upon  the 
mit  or  dnft  frame  in  inch  a  portion  that  his 
vdibi  may  aid  in  coonterbalancing  the  weight 
<(  lie  take  tad  platform,  and  his  hands  may  be 
oaTeoicntlj  employed  for  controlling  the  ma- 

Ai  u  dadm  1  of  the  re-inue:  allhough  there 
k  la  No.  40<S1  a  driver's  seat  mounted  on  the 
■rfafmne,  it  1*  not  In  such  a  position  nor  can 
k  be  placed  on  the  frame  described  in  such  a 
podtion  Uial  the  driver  can  ride  on  the  seat 
e  appdlant's  take  la  In  operation.  The 
■"  ruing  apparatua  baa  been  above  de' 


nibed.    The  appetlant's  taking  apparatus  Is 
■tei^of  !fo.8ini5andof  re-iaaueNo.  2234.  If 


KUuit's  t 


"«''■  raking  apparatus  were  substitut- 

td  b  the  appelleer  machine  for  their  raking 
Tpfit™.  no  person  could  ride  on  the  driver's 
■vt  hiinliil  anywhere  on  the  frame  of  the  ap- 

FUt;  pdkei'  msi-MiM'.  as  it  i«  constructed,  with  the 
nke  in  ooeraiioo.  Tbeaeat  shown  In  thedraw- 
hCictf  So.  SttO  is  mounted  on  aportionof  the 
bHK  wbieb  ezUods  to  tbe  rear  of  the  main 
ok.  and  tiM  seat  itself  is  Bbown  as  placed  in  the 
n(€<ald>jde.  Conaeanently,  a  driver  located 
•a  aid  sent  would  add  nis  weight  on  the  same 
lib  of  the  BBrin  axle  on  which  the  raking  ap- 
was  la  Boonted,  so  that  tbe  ides  of  any 
iiiiMfcilMlsiii  liij  weight  from  tlie  position  of 
te  fttvcr  b  negatlvea  bv  the  arrangement.  In 
•■  sn»llnn'  mndiine,  the  organization  of  the 
ntHg  necliaoiaa,  before  dooibed.  is  such 
•■ike  driver's  seat  may  be  located  towards 
ftetfOM  of  the  main  bame,  where  be  cannot 
Wnvcfch^tberakeannaaaM  where  bis  neight 
«■  lid  In  ooun  terfaalan  dug  that  of  the  rue 
■idiheplMfnnii.  No  such  organization  of  rak- 
W  iiliaiilsM  ia  shown  or  ascribed  in  No. 
Mb.aaraeynch  airangementofseatrelative- 
ly  ikKKk.  Hanover,  cUm  1  of  No.  8400  t«- 
^nw  that  ihe  ra^^inc  mechanisni  be  mounted 

'  m  ft*  ftuer  benm.  ouch  a  construction  is  not 
^m  mar  deMribed  in  No.  2W0,  or  in  No. 
■•n.  The  nUnc  apparatus  In  the  appeUees' 
■idfaelsmoanled  dtrectlj  on  the  flni^rbeam. 
IV  vhm  beieinbefore  expressed  in  connection 
vtt  So.  tat  apply  to  No.  2400,  so  far  as  Ihe 
^amba^  tt  Ihe  rue  post  on  the  finger  beam 
Mi  be  HTMwenMit  of  the  raking  mechanism 
•tnaraneai 


I  (be  two  machines,  In 
B  of  the  nklng  mechanicm  and  tbe 
■iMi^  aiMi  location  of  the  rako  poet,  lead 
*  ft*  111  IimIimi  ttel  Ibe  rake  mmtloned  in 
^^  t  Host  be  cotMtmed  to  be  such  a  nke, 
~T»isnsiisnin1.  iin  arakspost  Bomoimled, 
ohAevB  and  described  la  the  qwcUcstkH), 
■NnOria. 


and  thus  does  not  Include  tbe  appellees'  raking 
mechanism  or  rake  post 

As  to  clium  6:  the  driving  device  must  be 
limited  to  one  substantially  ^e  same  as  that  of 
the  appellant.  He  has  an  extensible  tumbling 
abaft.  Theappelleesbaveacbaln belt, wlUi links 
before  descnb<^.  Their  arrangement  requires 
that  theaxisof  thedrivine-wheelandtheariven 
wheel  shall  be  aubstantiany  parallel,  while  No. 
3490  requires  that  in  the  appellant's  structure 
the  axes  of  tbe  two  wheels,  or  the  ends  of  the 
axes,  aliall  incline  towards  each  other  at  a  con- 
aiderable  aUKlc.  The  tumbling  shaft,  if  used,  [14TI 
must  be  used  in  such  a  location  that  the  chain 
belt  would  not  work  in  the  aame  place.  Tbe 
two  devices  are  not  mechanical  equivalents 
for  each  other.  One  could  not  be  substituted 
for  the  other  without  a  re-arrangement  of  parts. 
Their  only  resemblance  is  that  Doth  communi- 
cate motion.  The  place  where  tbe  device  is  ar- 
ranged, namely:  as  the  claim  says,  on  the  grain 
side  of  the  inner  drive-wheel  or  inner  side  of  the 
draft  frame,  imparts  nopatentable  orinventive 
quality.  In  this  case.  That  inheres  only  in  the 
device. 

In  regard  to  claim  7,  the  appellant's  taking 
apparatus  and  driving  device  are  elements  in 
it,  and  the  observations  before  made  apnlv,  so 
that  tbeappellee's  raking apparatusaDddrfving  i 

device  are  not  covered  by  this  claim.  I 

Claim  9  includes  tbe  rake  and  the  driver's  J 

seat  and,  under  the  views  before  stated,  the  ap- 
pellees' machine  cannot  be  held  to  infringe  that 

These  conclusions  make  it  uimecesaaty  to 
consider  any  other  question. 

1^  iberte  of  Om  Oireuit  Court  it  {^firmed,  in 
10 far  OM  it  HtmitM*  the  bill. 
True  oonr.^Test: 

James  B.  HoEcnney,  Clerk,  Bup.  Court,  D.  8. 


aCN  MmTTAL  INSURANCE  COMPANY, 
Appt. 


OCEAN  INBCRANCE  COMPANY. 
(See  B.  C  IT  Otto,  teS-OLI 


I.  Under  the  Aot  of  1B7S,  the  hirltdlotlon  of  thta 
ooort  In  an  admlrsltr  case  la  limited  to  a  determlna- 
tloD  of  the  queMJODi  ol  law  uMuK  upon  tlie  record, 
iDoludms  tbe  ruUnss  of  tbe  droult  oouft^picseoled 
In  ■  t)IU  of  eioeptloiis.    The  findings  of  mot  beinc 


NOTH.— Be-4n*uranee. 

Ke-iDsarenoe  to  b  oonlnM  wholly  eoUatenU  to  the 
ortelnal  Inauianoe.    Herokencath  v.  Am.  Ids.  Cto.,  > 

'nie  re-lniuied  to  leoover  must  prove  all  that  la 
DeocMory  tomake  autaoompletele««l  UatdUty,  the 
poUcT,  loM,  etc  but  be  need  not  prove  that  he  has 


ly  Google 


BCITOOIB  COBBT  or  THR  VVTTKD  BTAISB. 


•eyoDd  tbem. 

'  ~*  *Jie  queaUona  of  law  aiMna 

predicated  or  taota  whlob 


nalUier  behlnil 

&  AOetermli] 

upon  tbe  reoord  may  „_  , 

appear  In  any  part  of  It,  whetlieT  admitted  >»  mud 
puUee  Id  the  pfaadlnga,  or  by  atlpolathm,  or  found 
byttaeooDit. 

3.  In  respect  to  tbe  duty  at  dleoloalDg'  all  material 
taota,  tbe  oaae  of  re-tnauranoe  does  not  differ  from 
tbatotan  orlirlnal  Inaunuiae. 

t.  Tbe  exacBoD  of  Inlonnatlon  mar  be  jrreater  In 
KGMe  ot  ro-lnauratioe  Hum  of  ftn  original  mauranoe. 
In  tbe  former,  tbe  paz^  BeeUns  to  ablft  tbe  risk  be 
bw  token  abould  oomtnuntoate  bit  knowledae  of  tbe 
ohaiaoter  of  tbe  ortcln^  tauured,  where  nioh  Infor* 
matlon  would  be  Mlwly  toinfli -'■-■'■  '         '   " 


S.  Theaaured«innotbepennltaedtonrKe,aaan 
eiouse  for  bla  omlarion  to  oommimMate  material 
biotB.  tbat  they  were  aotuallylmown  ' 

wrltera,  unleaa  " "•—  *••"■-  ■" 

■B  parttcular  ai .  _  ._ 

[No.  119.] 
Argued  Dee.  6,  7, 188t.    J>eeidea  Jan.  St,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  BouUurn  DlBtrict  of  New 
York, 

The  history  and  facts  ai«  Tei7  fully  set  out  in 
the 


It  of  the  case  by  Mr,  Juttice  Mftt- 
Uiews: 

This  was  a  libel  in  admiralty,  filed  in  the  Dis- 
trict Court  of  the  United  Btatea  for  the  South- 
ern District  of  New  York  by  the  appellee,  upon 
apolicy  of  marineiuBurance.  A  decree,  dismiss- 
ing the  libel,  was  rendered  in  that  court,  which, 
on  appeal,  was  reversed  by  the  circuit  court,  BDd 
a  decree  entered  in  favor  of  the  libelant  From 
that  decree  the  present  appeal  has  been  prose- 

Ttie  flndlDCB  of  fact  made  by  the  circuit  court 
as  the  basis  oi  its  conclusions  of  law  .°re  as  fol- 
lowa: 

Faelt  found  by  the  court. 

1 .  At  the  several  times  hereinafter  mentioned, 
the  libelant  and  the  defendant  neie  Insurance 
Companies  enraged  in  the  business  of  insuring 
against  loeees  by  perils  of  the  sea.  The  Ultelant, 
to  be  referred  to  herein  asTbe  Ocean  Company, 
was  IncorporAted  under  the  laws  of  the  Statf  of 
Maine,  and  had  its  principal  place  of  buHiDt:Si3 
at  Portland  In  that  State.  The  defendant,  to  be 
referred  to  as  The  Sun  Company,  was  incorpo- 
rated under  the  laws  of  the  State  of  New  York, 
and  had  its  principal  place  of  budness  in  the  City 
of  Hew  York. 

3.  On  or  about  January  19,  1604,  The  Sun 
Company  issued  Its  open  policy.  No.  G1S64,  to 
The  Ocean  Company  in  toe  usual  form  for  the 
Insurance  of  cargoes  at  and  from  Cuba  to  Hoston 


ur  Portland ;  it  being,  howeTeT,  exprewlr  nndcr 
stood  aikd  agreed  that  no  risk  would  oe  taken 
under  it  unless  Tbe  Ocean  Company  take  or 
have  an  amount  on  sameriak  eqiul  to  one  half 


ing,  noted  upon  the  policy,  that  the  policy 
should  "coversuch  other  ristES  as  this  (The  Bun) 
Company  may  approve  and  IndoTBe"  thereon. 
Under  this  new  arranfl^inent,  the  clause  Umitisg 
the  risks  to  such  as  The  Ocean  Company  re- 
tained an  interest  in  to  the  extent  named,  to  wit: 
an  amount  equal  to  one  half  that  of  Tbe  Bun, 
was  kept  in  force;  but  Febniaiy  34,  1864,  the 
president  of  The  Sun  Company  wrote  to  The 
Ocean  Company  as  follows:  "  We  are  willing 
that  you  be  not  obliged  to  retain  a  half  of  risE 
when  you  do  not  wish  to  do  so.  but  we  reserve 
the  right  to  object  to  amounts  returned,  which 
it  is  not  probable  will  be  too  great  very  often." 

A  copy  of  the  policy  issued,  with  the  indot«e- 
ments  thereon,  is  printed  in  die  apoatlea  In  thia 
case  as  Exhibit  No.  1. 

8.  This  policy  was  Issued  with  the  ezpects- 
tiou  that  it  would  be  used  by  The  Ocean  Com- 
pany for  Uie  purposes  of  re-insuraikce,  an  «r 
rangement  for  such  abuBinesaontheptatof  tbe    [M 
Company  having  been  made. 

4.  December  24,  186S,  Charles  S.  Pennell,  as 
an  owner  and  went  of  the  shij>  C.  S.  Pennell, 


vessel,  including  the  state-rooms  in  cabin  not 
used  by  tbe  officers,  and  deck  rooms  not  used 
for  the  crew  or  for  sails  and  storea,  to  Sutton  & 
Co. ,  for  a  voyage  from  New  York  to  San  Praa- 
dsco.  No  cargo  was  to  be  received  on  bo^il 
except  with  the  written  consent  of  tbe  charter- 
ers, and  they  were  to  pay  for  the  charter  or 
freight  on  tbe  good  ana  proper  discharge  of  tbe 
cargo  in  Ban  Francisco, $26, 500,  leeatwoand  one 
hall  per  cent  commission.  Ororge  H.  Melcber 
was  at  the  time  master  of  the  ship,  and  bis  pri- 
mage on  the  freicht  money, if  eamed,wonld  httve 
been  (1 ,83S.  This  charter  will  be  referred  to  as 
the  San  Francisco  charter. 

5.  After  the  making  of  this  charter,  the  ves- 
sel sailed  from  Portland  to  New  York,  and  was 
there  put  up  and  advertised  by  Button  &  Co.  a» 
a  general  ship  for  San  Francisco.  That  firm  at 
tliat  lime  represented  what  was  known  as  the 
Dispatch  Line  of  San  Francisco  packets. 

6.  January  80,  while  the  aliip  was  in  New 
York,  loading  under  her  San  Francisco  cbarter 
and  advertis^  for  that  voyage,  hermaster  char- 
tered her  agMn  to  the  Peruvian  Qovemment. 
By  the  terms  of  tMa  charter  she  was  to  sail  from 
hew  York  on  or  before  June  1,  1864,  to  Baa 


pay  the  Insured.    8  Eeat,  Com., 
'sAppe«l,83Pa.^8t.,»l9;  ■* 


Md  or  Intendc 

BBj  Fame  Ins. „ . ,  _ 

Hul.  fatety  Ins.  Co.,  1  Bandf.,  IBT;  Blackstone 
lemanla  Ins.  Co.,  W  N.  Y..  104:  4  Daly.  2Bg. 


If  the  Iniauicr  ik  Dot  bouiid  xke  re-li^uranoe  is  void 
for  want  of  interest  In  the  loss.  Carpenter  v.  Prov. 
Inn.  Co.,  41  U.  S.  <1S  Pet),  US. 

Vtta  re-Insurer  may  defend  nn  sToand  that  tbe 
orffflnal  Insurance  was  void.  EewIo  Ins.  Co.  v.  La- 
fayette Im.  Co..  d  Ind.,  443 ;  N.  Y:  Ins.  Co.  v.  Prot. 
Ins.  Co.,  1  Btory,  iBL 

Vhere  tbe  Iom  was  payatile  In  tbe  original  Insur- 
ance pro  rata  and  the  re-lmunuoe  In  the  game  way, 
tbe  t«-biBurer  b  oidy  flable  for  sums  aotnalbr  pud 

a  the  re-Insured.   10.  Ins.  C^  v.  Andes  Ins.  CO.,  ST 
.  SBS;  e,  c  u  AiB.  Bep.,  an. 
U8 


Provision  as  to  other  Insurance  In  poUcr  of  t«- 
Insuranoe,  mmns  other  is-tnsuianoe.  HuC  aatoCw 
Ina.  Co.  V.  Hone,  S  V.  Y..  tm. 

The  orUtnal  Insured  la  not  a  partr  to  tbe  re-lnour- 
auoe.  If  tbe  Insurer  Is  not  solvent  while  the  re-In- 
surer to,  and  pays  tbe  loas,  it  does  the  Insured  no 

rood.  Hone vrilIut.B. Ins. Co.,  18aadt.,in: 

stone  V.  Allemanla  Ins.  Co., «  N.  Y.,  104  ;< -^ 

If  tlie  Insurer  resists  the  claim  in  nood  laiui. 
re-Insurer  Is  Uatde  after  noUoe  of  tEie  suit  foi 
Insuter'sooBlsBndexiieDsea.  Hasttev.  De  I^ 
3CUnes.Iini  N.r.Ins.Oo.v.Prot.Ina.Co.,lfll 


'.  N.  Y.  IM.  (to.  IT  weod.  sm 


Um.  Bowirrln*.  Go. 

107  0,  a, 

,Googlc 


StiK  Hdt.  Inb.  Co.  t.  Oceak  Isb.  Co. 


4B5-Slt 


nndno,  ind  tbeoce  proceed, with  all  conven- 
kHdiqwc^toCallao,  PeTu;«iiilfrDmtlieDce, 
If  w  la^wetloc  itu  ibould  be  found  to  be  well 
<flltlnawj  for  ibe  voyage,  to  the  Chlncha  Is- 
ksdi  for  a  cargo  of  guano  to  be  takea  to  Htun- 
bm  or  Rottadam.  The  frdgfat  to  be  paid  was 
■  ueMeofftpertoaofau  cvt.  British  net 
^(U  ot  ftucto,  subject,  however,  to  a  dedac- 
tne  (tf  lite  (hilliDgs  per  ton,  if  the  vessel  was 
M  mdj  in  Callao  to  proceed  to  Chincbae  hy 
Dn^ditf  IS.  This  charier  will  be  referred  to 
M  Ac  Botterdam  charter. 

;.  Od  Ibe  Sth  Pebniarj,  18G4,  while  the  ship 
TH  la  Sew  Toit  'ladiiig,  Charles  8.  Pennell, 
tjan  awva,  took  from  The  Ocean  Company 
iBolkT  laswing  bis  interest  in  the  ship  for 
■]  P.M>'igiiDK  war  risks,  and  hUinlereat  Inthe 
iKMdaiB  charter  for  f8,000  against  marine 
iMi  <■  the  vorage  between  New  York  and  the 
OnckM.  In  tnifl  policy  the  duration  and  locol- 
to  <rf  the  risk  WM  desalbed  as  "At  and  from 
■v*  Yofc  to  at  and  from  Sao  Frvidsco,  Cal- 
hoadtheCUachaa." 

t  Gane  X.  Helcberwas  at  the  time  owner 
rf  OBcd^Uh  of  the  ship,  and  master.    On  the 
Skk  Ifanb,  be  wrote  one  Sawyer,  hla  a 
tf  Ponlnd,  adviaiDg  that  the  ship  was  a 
m£j  u  mQ,  and  dtrectlnff  that  insurance  be 
Arvri  DB  Ui  Interest  as  hiDows: 

V«iiik  to  San  Francisco.  sUp $0,000 

ChmrioaanFnaciKO,  «26,60(H-"    8.800 

Pi^een  Mme 1,82S 

Hiat-iard  charter  from  Chtnchas,  in- 
«e  ool.  My.  1,750  tons,  at  £4  to 
n.HD,  at  currency  rate  of  exchange, 

•B.tPD,tn7  i.--- 6,6S0 

n^feoaaaiiM! 8,660 

CWwwlei*,  Dent,  1688;  Negus,  1,261  ftOO 
Aadov  effects,  clothing,  etc., 1  """ 

(ic,4ao 

b  the  HUM  letter  it  was  said:  "  I  think  you 
W  bcoer  pot  9  or  94,000  more  marine  risk  in 
<M  I  AooU  kM  the  iUp. " 

1  rpon  the  tnoeipt  <rf  this  letter,  Sawyer  ap- 
|U  le  Tbe  Ocean  Company  for  a  policy  upon 
%  BotHtdam  charter,  primage  and  personal 
Acu  to  S«n  Fraitdaco.  In  doing  so,  he  ei- 
U*ed  Us  letter  of  fawructions  and  esplaini.'d 
■Vj  ill  the  ctmtmftances.  The  risk  was  ac- 
-■■*kd  Hd  tbe  policy  issued  March  28,  in  which 
atrMwMdeKTtbedaa  follows:  "  $S,550  on 
"tekr.  9>,<S0  on  prlmaje;  and  also  |l,500on 
Fwny  <w  baud  ibfp  Charles  S.  PenneU,  at 
mhim Xew  Tot^  to  San  Frandsoo." 

M  (M  Ibe  Hne  day  The  Ocean  Company  In- 
wriAc^Mtrrfor  $S,000on  his  hiterest  in 
'<>  4^  dnrtB^  tbe  whole  of  her  voyage,  de- 
i*hc  tbe  dnntkn  and  locality  of  the  risk  as 

li  a«i  bixn  Xew  York  to,  at  and  from  San 
AwAeo  and  CUncbM,  whh  usual  liberties  at 
'-^ha.  to  ber  port  of  advice  and  discharge  in 

■!■  Qa  (be  Mne  Md  of  March,  the  president 
tfTWOnaaOooiMny  wrote  the  vice-preakleot 

,  'ntewMfoifw.: 

V      -•  •  •  t  aho  Incloae  ittonu  for  registry  as 
'  M-OOO,  sUp  C.  8.  Pennell,  to 

Md  CUncbaK,  war;  (S.OOO  fr. 

44a.  •  •  'P.  &_IabocncloMan  additional 
■^  tm  iMMMCt  oa  dianer,  primage  and 

tanonoL 


property  per  ship  C.  8.  Pennell  to  San  Francin- 

The  retumi  Inclosed  in  this  letter  were  aa 
fellows: 
"To  tbe  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No. 
S1064,  |G,000,  on  charter  of  ship  Charlea  S. 
Pennell,  at  from  New  York  to,  at  and  from 
San  Frtmdsco  and  Caltao  to  Chinchas. 

Bate  three  per  cent  on  board. 

New  York,  March  28d,  1864. 

J.  W.,  V.  P.  Ocean  Int.  Co. 
PerG.  A.  W,,6w'j(." 
"To  tbe  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No. 
51664,  war  risk  only,  $6,000  on  ship  Cbas.  6. 
Pennell,  at  and  from  New  York,  to,  at  and 
from  8an  Praudsco  to  Callao  to  Chincbaa. 

Rate,  three  per  cent  on  board. 

New  York,  March,  38d,  1864. 

J.  W.,  V.  P.  OeeanItu.Co. 
PerG.  A.  W.,  Ssc-y." 

"To  the  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No. 
S1504,  16,550  on  charter,  12,660  on  pi^ge. 
and  $1,500  on  proper^  on  board  ship  Cbas.  8. 
Pennell,  at  and  from  New  York  to  San  Fran- 
cisco, including  war  risk. 

Rale,  sii  per  cent  on  board. 

NewYorki  March  28d,  1864. 

J.  W.  V.  P.  Ocean  In».Co. 
PerG.  A.  W..  Seey." 

The  first  and  second  of  these  returns  were  for 
rc-ioBurance  on  the  risks  taken  for  Charles  S. 
Pennell,  and  the  last  on  account  of  tbe  risks 
taken  in  favor  of  the  master  on  the  Rotterdam 
charter  and  personal  property  on  board,  from 
New  York  to  San  Francisco.  The  risk  on  the 
vessel,  taken  in  favorof  the  master  at  the  same  r4||3i 
time,  was  not  reported  to  The  Sun  Company.       •■        ■• 

12.  Upon  the  receipt  of  this  letter,  with  its 
inclosurcs,  tbe  president  of  The  Sun  Company 
wrote  The  -Ocean  Company,  under  date  of 
March  24,  as  follows: 

"Your  favor  of  the  SSd  inst.  ia  received 
•  •  »  and  returns  as  stated.  Those  "  •  "  on 
charter  per  Cbas.  S.  Pennell,  $10,700,  in  con- 
formity thereto.  For  tbe  marine  ri^  per  Cbas. 
B.  Pennell  to  San  Fmndsco,  thence  to  Callao 
&  Chinchas,  our  regular  lariffl  rate  is  four  and 
one  half  per  cent;  the  war  risk  Is  worth  the 
same  but  we  propose  to  enter  for  both  marine 
and  war  on  $3,000  for  four  per  cent." 

13.  To  this  the  president  of  The  Ocean  Com- 
pany replied,  under  date  March  26,  as  follows : 

"Tour  favor  of  the  24th  Inst,  is  received.  I 
think,  really,  considering  that  you  have  Ibe 
risk  on  charter,  primage  and  property  to  San 
Francisco  at  full  rates,  you  should  take  the 
war  and  marine  lo  San  Francisco  sod  Chinchas 
on  C.  S.  Pennell  at  six  per  cent,  as  there  is  or 
will  be  but  little  risk  in  the  Pacific  after  leav. 
inz  San  Francisco.  I  can  have  both  risks  taken 
at  less  than  these  rates."    *    o    ■ 

14.  In  response  to  this,  the  vice-piesidcnt  of 
Tbe  8nn  wrote,  under  date  of  March  28,  as  fol- 
lows: 

"  Your  favor  of  the  a6th  inst.  is  recdved 

with  a  return    •    •    •    which  Is  entered  in 

conformity  thereto,  as  have  also  been  the  r^ 

tnru  ot  tbe  38d  inst,  per  ship  C.  8.  FennelL" 

8«» 
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16,  At  the  time  these  returns  were  nude  and 
accepUd,  The  Sun  Compaoy  had  Actual  knowl- 
edge of  the  San  Francisco  charter  and  had  taken 
li^  on  cargo  shipped  on  board  the  vessel  to  Ban 
Francisco  under  it. 

17,  When  the  returns  were  made  by  The 
Ocean  Company  to  The  Sun  for  acceptance  and 
indorsement,  no  special  mention  was  mode  of 
the  Botterdun  charter,  and  no  informatloD  was 
given  The  Bun  Company  of  what  had  trans- 
pired between  The  Ocean  Company  and  the 
agent  of  the  master  when  the  insurance  was 
Sected.  No  allusion  was  maJe  to  the  letter  of 
the  master  to  his  agent,  which  was  shown  the 
president  of  The  Ocean  in  connection  with  the 
application  to  that  Company,  and  The  Sun  Com- 
pany had  no  other  knowledge  of  the  existence 
of  the  Rotterdam  charter  than  such  as  Is  to  be 
inferred  from  the  correspondence  wliich  pre- 
ceded the  acceptance  of  the  risk. 

18,  Both  the  president  of  The  Ocean  Com- 
pany and  the  vice-president  of  The  Bun  Com- 
mnv  are  dead.  The  first  named  died  in  July, 
1869,  and  the  laat  some  time  before  Jan.  1, 
1867. 

1ft.  The  ship  sailed  from  New  York  to  Ban 
Francisco  about  the  first  of  AprD,  1864,  having 
on  board  a  full  cargo  under  the  San  Francisco 
charter.  Having;  met  with  a  disaster  on  the 
voyage,  she  put  mto  Bio  Janeiro,  where  she  was 
condemned  and  sold,  and  the  voyage  broken  up. 
S40 


20.  The  loss  under  the  risk  taken  in  favor  of 
Charles  S.  Peunell,  both  on  the  ship  and  Rot- 
terdam charter,  was  paid  by  The  Bon  Company 
without  objection,  October  38,  1866,  and  May 
S,  1866. 

In  due  time  after  the  loss  occurred.  tb« 


proofs  under  his  policy  o 

terdam  charter  and  his  primage  thereon.  These 
proofs  were  promptly  forwarded  by  The  Ocean 
Company  to  The  Sun,  and  no  objections  to  tbeii 
form  were  ever  made.  Payment  was  refoied 
by  The  Sun  Company  on  tne  ground  that  the 
master  was  over  insured,  and  also  upon  lbs 
ground  that  the  ship  had  been  frandulentlr 
cast  away,  and  The  Ocean  Company  was  ad- 
vised not  to  pay  the  claim  on  that  account. 

^.  Pursuant  to  this  advice,  payment  was  re- 
fused by  The  Ocean  Company  and,  In  October, 
1866,  Melcher,  the  master,  commenced  suit  upon 
his  policy  in  the  courts  of  Maine. 

28.  Of  the  commencement  of  this  suit,  notice 
was  immediately  given  The  Sun  Company  by 
The  Ocean  Companv,  and  The  Sun  Company 
interested  itself  in  the  preparation  for  defense. 
An  agent  of  those  interested,  including  another 
company  iiaving  a  risk  upon  the  voyage,  was 
sent  to  Rio  Janeiro  to  ascertain  the  facts  in  re- 
lation to  the  loss  and  report.  In  the  meantime, 
the  Euit  upon  the  policy  was  suffered  to  remain 
in  the  court  without  being  pressed.  At  the  Oc- 
tober Term,  1869.  the  counsel  for  the  plaintiil 
Insisting  that  something  should  be  done,  it  was 
agreed,  on  l^ehsJf  of  The  Ocean  Company,  that 
the  case  should,  if  possible,  be  tried  at  the  Jan- 
uary Term,  1870.  In  November,  or  late  in  Oc- 
tober, 1868,  the  counsel  on  the  part  of  The 
Ocean  Company  visited  New  York  for  the  pur- 
pose of  havmg  a  personal  interview  in  respect 
to  the  ease  with  the  officers  of  The  Sun  Com- 
pany. He  there  met  the  then  vice-president  of 
the  Company.  At  the  interview  whlcti  then 
took  plaoB,  the  points  of  defense  that  had  been 
previously  suggested  by  the  Companies  itaving 
been  dIscussM,  the  counsel  stated  that,  in  his 
opinion,  they  could  not  be  sustained  by  the  evi- 
dence, but  that  he  intended  to  nuike  the  pmnt 
that  the  Rotterdam  charter  was  not  included 
in  the  risk  as  described  in  the  policy.  He 
said,  however,  that  bo  had  been  informed,  by 
the  attom^s  who  conducted  the  case  for  (he 
plaintiff,  they  had  extrinsic  evidence  which 
would  establish  the  liability  and  which  they  ex- 
pected to  introduce.  This  extrinsic  evidence  he 
considered  Inadmissible,  but  at  the  same  time 
said  that  if  admitted,  the  defense  to  the  action 
would  undoubtedly  fail.  He  then  informed 
The  Bun  Company  that  upon  the  presentation 
of  the  evidence  on  the  trial  he  should  object  to 
its  admission,  and  he  had  no  doubt  the  presid- 
ing Judge,  under  the  practice  of  that  State, 
would  take  the  advice  of  the  Supreme  Court 
upon  that  question  before  proceeding  further- 
If  the  evidence  was  ruled  out  be  expected  to 
succeed  in  his  defense,  but  if  admitted  he  bad 
little  hopes.  He  did  not  at  that  time  kito«r  pre- 
ciiwly  what  the  testimony  would  be,  and  he  did 
not  communicate  to  the  Company  the  p«itica- 
lar  facts  relied  upon. 

S4.  At  the  conclusion  of  the  interview,  he  wu 

instructed  by  the  vlce-preddent  of  The  Sun 

Company  to  go  forward  with  the  defense,  uid 

make  every  point  possible.    Hewaspaid  at  ttae 

107  C.S. 
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itaH  (100,  for  If hlcli  he  gkve  4  receipt,  as  fol- 

■'  Sew  York.  Not.  2d.  1888. 
PwjdiBd  frocD  The  Sun  Mutual  Insurance 


;    Oonpany  $100,  on  account  of  Iceal  expei 
mi  lariixm  for  defendior  The  Ocean  ln> 
(McCompwij  of  Portlana  from  claims  for  loss- 
oa  dnrtcr  au  primaoc  In  ca«e  of  the  ship  C. 
S  F^hkO,  re-inmredbyThe  Sim  Mutual  In- 
^nace  Compaaj    for  Tbe  Ocean  Insurance 

John  Rand." 
3L  At  the  April  Term,  1670,  the  cause  CAme 
a  trr  trial,  and  the  questions  were  raised  upon 
IW  atmt«lulitT  of  Ine  extrinsic  evidence,  and 
mnrtMi  lo  tbe'Su;»«me  Court  for  its  opiulon. 
Tlie  irttimonj  objected  to  Int^ludetl  the  deposi- 
■,  the  agent  of  the  insured,  as  lo 
i   between  bim  and  The  Ocean 
,  e  time  Uie  insiiraocc  was  effect- 

*d:  lae  letter  from  the  insured  lo  Sawyer  Bpec- 
ifjiac tbe  riak  to  tw  taken,  and  which  was  sub- 
«BM  Id  the  CompanT  by  the  BKcnt,  as  show- 
iac  tke  utboritr  uitder  which  ^  acted,  and 
t!v  Ike  RoOerdain  cbaiter. 

31  On  the  Sth  of  October,  1870,  the  attorney 
«f  Tke  Ocean  Company  aent  The  Sun  Company 
■  ta^  of  the  caae  thus  made,  which  containe*! 
a  MMnent  of  the  eiidence  olTered  and  objected 

b  Ike  letter  tranamittlng  this  document,  the 
■KwtJ  aaid:  "The  question  now  presented  to 
aamm  h,  (imply,  whether  he  (the  in.'tured) 
•MB  te  allowed  to  put  in  the  teelimony.  If  not 


tam  of  dawyrr,  t) 
vtaf  tnoMpired   I 


a  ae  p>  lo  trial  upon   other  points  of  dc- 

>.  Id  reply  lo  ibis,  the  prerident  of  The  Sun 
[■Dj  wrote  OB  follows: 

"SewToit,  Oct.  15,  1870 
n.  J.  A  E.  U.  Rand,  PMtand.  Me. : 
w^ .   Toon  of  flth  instant  was  duly  re- 
rt.  aha  the  ptinled  documenta  which  you 
«d  which  we  have  perused  carefully. 
■  ihirwii  by  the  testimony  that  the  policy 
■adein  accordance  wLththeapplicatioD of 
WKtff.  and  that  '.here  fras  no  misunder- 
lif  lo  relatkw  thereto  calling  for  the  ad- 
vm  nl  eridencc  outside  of  the  policy  to  ex< 
a.  certainly  none  would  be  Bdmisdble  to 


k  •  ^pnctanl.  therefore,  to  have  excluded 
drr^-Bce  trndir);  to  contradict  the  policy.  | 
V  te  pulley,  as  made,  the  plainillT  insured , 
« 'larlB  Sew  York  to  San  Frandseo,  $0,550; 
a  -g^mt^,  (Z.ftTiO;  (HI  perMimilcireetB.  91,500.  I 
TtiM  ■  an  »BcfacliBner»bown,but  the  plaintiff . 
ail  a  a  rkvter  to  t^aa  Francisco  and  ports 
^M.w  dearribed  in  Ibe  chflner-party.  The  I 
M«BW*  ot  the  charter  to  San  Francisco  was , 
*  ^Nnnn  at  oaly  a  part  of  said  charter,  not 
^^^mt  even  lo  a  part  lumrance  of  the  char- ' 
^  bvBHK  aa  the  chaTter-parlj  is  lo  the  effect ' 
**  fi  money  b  to  lie  paid  by  tbi;  charicrcn 
■^'■kc  whiile  rmind  vorage  is  performed, 
■^  ar  rqattKt  beioK  fodiVL.lbk'  if  no  nioncy 
WW  \,  V  piU  fiw  Ihe  paaaace  to  San  Francisco,  | 
^  Mawnff  k*d  no  inauiaUe  interest  in  thnt 
^n  rf  A*  tftarter;  beridea,  the  ithlp  was  load- 
*»•  !■»  faB  (s|M<iiy,  and  was  corrj-in;;  fu!' ' 
Wtfa  ^  aid  parage  outidde  ot  ibe  charter, 
fc  nom.  U.  9.,  Boob  Vt. 


wblchwascoveTedunderipedalpolldM.  The 
plaintifl  has,  therefoie,  I^  the  perila  Insured 
aealnst  in  the  policy,  HufTered  no  loaa  beyond 
what  he  has  already  been  iudemnifled  for  un- 
der his  jwlicy  on  freight.  The  interest  of  the 
plaintiff  in  the  passage  to  San  Francisco  was, 
therefore,  on  bnposslble  interest.  I  do  not 
mean  to  say  thai  lie  had  no  interest  in  the 
charter-party,  but  the  risk  under  our  policy  be- 
ing only  to  San  Francisco,  ended  before  Uie 
charter-party  could  by  any  possibility  be  per- 
formcil.  I  think,  therefore,  tnat  Ibe  main  ques- 
tion is  the  question  of  interest,  and  think  that 
the  above  reasons  will  be  found  sound  is  law. 
I  Please  let  me  hear  from  jou  as  to  your  opinion 
I  of  Ihem,  and  also  ns  to  your  line  of  defense, 
I  what  your  point'^  are,  in  order  that  I  may  be 
I  able  loform  some  opinion  an  to  the  ultimate  is- 
sue of  the  suit.  Tours  respectfully, 

(Signed)  J.  P.  PuulLson,  Prrddmt." 
I  27.  In  or  about  January,  1872,  the  SuDrcme 
Court  decided  that  the  testimony  was  admissi- 
ble,and  on  the  leih  of  that  montli  the  attorneys 
advised  The  Sun  Company  of  the  result,  and 
sent  a  copy  of  theoptnion  delivered.  They  also 
.  said  that  the  case  would  probably  come  up 
again  for  hearing  ia  a  week  or  two,  and  asked 
that  papers  of  any  kind  relating  to  the  defense 
in  the  possession  of  The  Bun  Company  might  be 
forwarded  to  them  at  once. 

28.  Upon  the  receipt  of  this  last  letter,  the 
case  was  submitted  by  The  Sun  Company  to 
Its  counsel  In  New  York,  who  gave  his  opinion 
in  writing  to  the  effect  "That  The  Stm  Hatual 
Insurance  Company's  liability  under  the  re-in- 
surance policy  cannot  be  extended  beyond  the 
obvious  import  of  the  terms  in  which  It  is  eX' 
pressed.  The  letter  of  Melcher  ordering  the  in- 
surapce  not  having  Iteen  exhibited  to  them,  nor 
the  explanations  of  Sawyer  made  lo  them,  they 
cannot  be  affected  by  tnem;  and  hence,  if  the 
admission  of  extrinsic  evidence  as  lowhat  look 
place  between  Sawyer  and  The  Ocean  Compa- 
ny, when  the  original  insurance  was  made,  va- 
ries the  cose  as  between  that  Company  and 
Melcherfrom  what  tt  appears  lo  be  on  the  face 
of  the  original  policy,  I  cannot  see  that  it  is  a 
matter  that  concerns  The  Sun  Company." 

29.  January  29  a,  copy  of  this  opinion  was  for- 
warded by  I'Ue  Sun  Company  to  the  attorneys 
in  Portland,  and  atlenliou called  tolls  content^. 

80.  At  Ibe  January  Term,  1^72.  the  cause  was 
again  trie<l  and,  Ibe  tcHlimouy  being  ell  in,  the 
case  yaa  withdrawn  from  tlie  lun-  and  submit- 
ted lo  the  court  to  enter  suchjudgment  as  law 
and  the  evidence  required.  The  point  was  di- 
rectly made  by  The  Ocean  Comrauy  that  the 
policy  never  nitnched,  because  tne  ship  never 
actually  or  legally  sailed  under  the  Rotterdam 
charter. 

31.  On  the  mh  July,  1873.  the  case  having 
been  printed,  a  copy  was  sent  by  the  attorneys 
in  Purilnnd  lo  The  Sun  Company,  with  a  state- 
ment that  the  cause  would  come  on  for  arKU- 
ment  before  the  full  Bcncbinafewdavs.  Per- 
mission was  also  asked  to  draw  on  the  Company 
al  eight  for  $500  on  account  of  fees  and  dia- 

8U.  On  Ihe  T-^t  iu\j  The  Sun  CompaDy  re- 

filled,  denying:  !i ;  Itnlulily  to  pay  fees,  and  say- 
Dgtbal, '  As  tbi'-uil  is  against  The  Ocean  Com- 
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when  the  payment  of  $100  was  made,  1q  Novem- 
ber, 186B,  the  case  as  aubsequently  developed 
was  not  fully  undenlood. 
[499]  88.  A  judgment  was  afterwards  rendered  in 
the  salt  against  The  Ocean  Companv  for  $9,300, 
and  Intereat  from  ApiU  37, 1866. 

88.  This  Judgment  was  ntisfled  by  payments 
of  The  Ocean  Company,  as  follows; 

July  19.  1878 %i,2Si  90 

July21,  1B78 _ 10,08«  56 

84.  The  coeU  in  the  action  which  were  in- 
cluded in  the  payment  were  (674.17 

85.  The  account  of  the  counsel  in  the  cause 
for  their  profesdoual  services  and  dlshurae- 
mente,  over  and  above  the  |100  paid  by  The 
Sun  Company,  was  $t,l$4.70.  This  was  also 
pdd  by  Tite  Ocean  Company  July  28, 1878,  and 
was  reasonaUe. 

86.  Payment  of  the  amount  of  the  Judgment 
and  the  account  for  counsel  feee  was  duly  de- 
manded of  The  8uD  Company  before  the  com- 
mencement of  this  Bolt,  and  refused. 

The  following  Is  the  statement  by  the  circuit 
court  of  its, 

Coneluti&nt  of  Law. 

1.  The  Sun  Company's  policy  coven  the  Rot- 
terdam charter. 

2.  The  policv  is  not  void  because  of  any  con- 
cealment by  The  Ocean  Company. 

8.  The  Judgment  in  the  Hmne  court  against 


4.  This  action  is  not  barred  either  by  the  Stat- 
Qte  of  Limitations  or  by  lapse  of  time. 

9.  The  Sun  Company  is  bound  In  law  to  re- 
imborse  The  Ocean  for  moneys  expended  on 
account  of  counsel  fees,  and  the  costs  and  ex- 
penses la  defending  the  suit  in  the  Maine  court. 

6.  The  libelant  is  entitled  to  a  decree  against 
the  defendant  tor: 

1.  Amount  paid  in  satisfaction  of 

the  Maine  judgment 114,890  84 

2.  Amount  paid  for  counsel  fees, 
1,164  70 


In  aU - 1116,485  64 

With  intereet  from  July  31,  1878,  and  the 
costs  in  both  courts. 

JUsMn.  Wm.  H.  Brarto,  Joanph  [S.  Ohoaie 
and  C.  F.  fkmlhmayd,  for  appelluit. 
[SOO]        Mettr*.  Benedict,  TaftA  Bemditt,  for  ap- 
pellee. 


of  February  16,  1876  [18  Stat,  at  L.,  816] 
fining  the  Jurisdiction  of  this  court,  in  cases 
such  as  the  present,  we  are  limited  to  a  deter- 


court,  presented  in  a  biU  of  exceptions.  And, 
as  was  decided  in  the  case  of  iht  Abbottford, 
98  U.  8.,  440  rXSV.,  188],  and  substantiaUy 
repeated  several  times  since,  Tlie  Ben^aet»r,\i:& 
U.  S.,  214 iXXVL,  1671;  The MrxaUe,  108U. 
8..  730  [XXVI.,  60e];  The  Annie Liiuliky,  104 
U.  8..  185  [XXVI.,716];  The  FraTteu  Wng/it. 
106  U.  S.,  881  [XXVI.,  HOC],  "The  facta  as 
found  and  slated  by  the  court  below  are  con- 
clusive. The  case  stands  here  precisely  as  though 
Uiey  had  been  found  by  the  verdict  of  a  Ji^-" 
Or,  as  it  was  put  in  the  case  of  T he  Annie  Ltndi- 


we  can  consider  is,  whether  ibe 
facts  found  Euwort  the  conclusions  of  law  tsd 
the  decree."  T^e  findings  of  fact  being  In  tbe 
nature  of  a  special  verdict,  we  can  go  neilber 
behind  them  nor  beyond  them.  We  cannolccr- 
rect  them  by  inquiring  into  the  evidence,  ncr 
supply  any  omisBions  by  intendment  or  infer- 
ence.  Thenilcapplicabic  to  spedal  verdicts  wc» 
stated  in   OolUnt  v.  Jttlq/,  104  U.  8.,  32S-827 


Is  to  arise;  that  whatever  is  not  found  theieio 
Is,  for  the  purposes  of  a  decision,  to  be  consid- 
ered as  not  existing;  that  it  must  present,  in  sntv 
Btance.  tbe  whole  matter  upon  which  the  covtT 
Is  asked  to  determine  the  leeal  richis  of  the  p«i- 
ties  and  cannot,  therefore,  dc  aided  by  intcEd- 
ment  or  by  extrinsic  facts,  although  such  fEcis 
may  appear  elsewhere  in  the  record;"  which 
needs  qualification  in  its  spplication  to  EU(h 
caseeasthe  present;  for  our  Jurisdiction,  incsErs 
of  this  description,  extending  to  a  determinaticn 
of  the  questions  of  law  oilame  upon  the  record, 
may  be  predicated  of  facts  which  appear  in  any 
port  of  It,  whether  admitted  by  the  parties  in 
the  pleadings,  or  by  stipulation,  or  found  by  the 
court  But  it  is  essential  that  the  findings  of 
fact  should  state  the  facta,  and  not  llie  evi- 
dence merely,  even  although  the  evidence  te 
Bufflcient  to  establish  the  fact.  ^''''^  Jvitiet 
Marshall  stated  this  rule  in  Barna  v.  WilUattit, 
11  Wheat.,  415,  when  he  said:  "Although,  in  the 
opinion  of  the  couTt,there  was  EufflcieDtendccce 
in  the  specialvcrdictfrom  which  the  jury  migbl 
have  found  the  fact,  yet  they  have  not  found  it, 
and  the  court  could  not,  upon  a  Bpecial  verdict, 
intend  it.  The  special  veniict  was  defective  in 
stating  the  evidence  of  the  fact  instead  of  the 
fact  itself.  It  was  Impossible,  therefore,  thai  a 
ludgmentcoulil  be  pronounced  for  theplaintiB.'' 
This  was  approvea  in  Bodga  \.  Easton,  [antt, 
180],  decided  at  the  present  Term.  Ajid  see 
PreTUiee  v.  Zone,  8  Ilow.,  470,  and  NorrU  v. 
Jaek»ati,  0  Wall.,  ISO  [76  U.  8.,  XIX..  «>8]. 

These  observations  have  a  material  and  im- 
portant application  in  this  case. 

It  was  essential  to  tbe  establishment  of  tbe 
libelant's  right  of  recovery,  to  show  that  the  risk 


on  its  policy  to  Melcher.  The  policy  of  the  re- 
spondent ia  this  suit,  although,  in  subetanc«,  a 
re-insurance,  was  not  so  in  form.  Itdidnotde- 
scribetherisk  byreference  to  thepolicy  of  The 
Ocean  Como&ny,  so  that  the  identity  belweeo 
tbe  two  could  m  ascertained  by  mere  compari- 
son. It  did  not,  in  fact,  allude  to  any  such 
policy.  The  risk  is  described,  solely,  by  words 
descnptive  of  the  property  insured,  wfthoat  a 
deflniuon  of  the  Interest  of  the  assured.  It  be- 
came neceaaary,  therefore,  to  aver  the  identity 
of  the  two  insurances.  This  the  libel  does.  But 
Bs  it  is  denied  in  the  answer.  It  became  neces- 
sary to  prove  it  Thefludingof  facts,  however, 
lu  the  circuit  court,  does  not  assert  it  It  con- 
tains other  facts  bearing  on  the  qutttlOD.  But 
the  conclusion  itself  is  stated,  not  as  a  fact,  bufc 
as  a  conclusion  of  law,  from  the  fads  found; 
tbe  facts  and  the  concludons  of  law  having  been 
separately  stated,  as  expready  required  W  tbe 
Act  of  Congress.  The  first  eoncludon  of  law, 
in  the  statement  made  by  tbe  drcult  court,  ia 
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nt  qoMBian.  thenfoie,  pretented 
temMMl  hi.  not  whether  that  mi^t  be  true 
m»  iKMlMriiiii  of  (act  from  the  drcumetancea 
Mid  ■  ike  finding*  of  fact,  but  whether,  upon 
0K  ttat  found,  tt  mn«t  be  true  as  matter  of 

Tit  dktinctfcw  b  obvloDs  and  Important. 
Tk  drcBUauncea  in  erideDce  mi^t  be  such, 
Am  I  Joiy,  or  a  court  ilttiDg  to  try  the  case 
■itkori  a  JoiT  would  believe,  as  the  morerea- 
hmUc  ptobnbQity.  Bccaniing  to  the  ordinary 
■id  obM»ui  couT«e  of  buman  conduct,  that 
Or  txl  dvpalcd  had  or  had  not  actually  taken 
|4Ke:  md  in  ttiat  case  the  inference  would  be 
<ar  I  f  tact.  On  the  other  hand,  the  facts  found 
■iifei  hi  foch  aa  to  be,  hi  point  of  law,  fncou- 
•.««  wiib  any  mppoaitioD,  CKcept  that  of 
Uf  nkl(ncenrnon'«3lBtenceof  theiac' ' 
wfnnT;  in  which  case  the  couclusion  is  necea- 
art  iadcpendeniiy  of  any  belief  based 
«W  M  more  or  leM  probable,  because  the  law 
>i  iair*  the  noif  onn  effect  of  such  a  state  aud 
uadiiwo  of  drxnunstancea.  The  dlfFerence 
■  Vivtcn  iNvaomptlMw  of  fact  and  rebuttable 
jnnBptHMM  of  law,  or  prMumj)(M>n«*j«rM  r " 

^  t.  fwrw,  accMding  to  the  claaeUcation  of  Best 
U*  of  Et.,  »ec.  814,  4th  En^ish  ed.).  who 
■^  tke  pcnctkal  teat  for  dlatiuguiahlng  them 
tkaiL  wc  m.  "Where  apresumption  of  law 
a  ■fcaHilifcil  by  a  JUTT,  a  new  trial  will  be 
tattaita  AMtoiMA'fufy  but  where  the  prcsump- 
te  ilMiiftaiiltil  la  only  one  of  fact,  however 
■SHer  obrfanu,  the  giantliuc  a  new  trial  '*-* 
Ito  Auetiup  of  the  court  In  banc." 

r  words,  whoi  the  testimony  has  been 
'  d.andtheactualdrcumBlances 
,the 
inptions,  detennises 
■Mkif  tbey  citatitiah  auch  a  relation  between 
■*  partic*  at  lo  give  tiae  to  redpFocal  rights 
Md  ■**y'*~>'.  and  if  ao,  what  legal  coose- 
i^tnm  have  (<dlo«ed.  The  issue  to  be  deter- 
«»<  Hay  be  one.  in  form,  merely  of  fact,  as 
■"iK-^a  a  particular  contract  was  made,  or 
W«1>w  t«c  or  bodi  of  the  parties  have  been 
:akt  rt  B^gence.  The  drcumsionces  of  the 
'«W»  tnBBcnoo  haring-  been  nscertaiucd  and 
Utrl.ike  Smae  b  dclemiined  by  the  inl^rpreta- 
:•«  vkkb  the  law  puia  upon  tliem.  This  Is  an 
4rt  f«Me  (Uatincl  from  ascertaining  the  cir- 
'«aitaae0  tbemelves  by  ibe  processof  rcduc- 
'^  (iriM  tke  oriiinal  maiis  of  evidence.  It  in- 
*  Ana  taJy  a  cnwdentkin  of  the  f acts  OS  f ound, 
a  An  whtloB  to  each  other,  in  view  of  fixed 


n*  M  tke  miat  rule  which,  after  much  con- 
■*««■•.  waa  MtaUisbed  in  the  case  of  T.  S. 
■  iSrI.  ■  r.  S..  SSS  [XIV.,  8221,  in  refer- 
"Sd-T  t.  Om  eumtoatloo  of  the  Judgments  of 
3m  I  '^n  'd  Claima,  and  which  we  rdlerate 
«>  ■■  I  nwDy  aapHcable  lo  appeals  tmtn  the 
*«J—  ■  adairdty  of  the  CCnnlt  Courts  of 
-•«  Taimi  Mam  under  Ibe  Act  of  1875  [18 
■w  «  L.nS}.  Intlntcaae,<meof  thelssues 
•  4v  ttrtnatead  waa,  whether  the  proceeds  of 
^  Mi*  M  ttocMoRd  property  belonging  to 
'■»  -yt  had  tom  paid  Into  the  Treasury. 
''•-  &«n  jawf  to  thai  effect  had  been  given, 


tfiid  lad  wcicfaed.and  the  actual  drcumslat 
ifih  iiaiwai  lliin  staled inaconnected form, 


been  estahlished  bv  the  evidence,  which  were 
iet  forth  in  the  f  naing  of  the  court  below.  The 
CA^i/tu^ie«Baid,  upon  this  point:  "Confessed- 
ly, me  court  has  found  all  the  facts  which  have 
been  directly  established  br  the  evidence.  These 
facts  ore  not  evidence  In  tnesense  that  evidence 
means  the  statements  of  witnesses  or  documents 
product  in  court  for  inspection.  They  are  the 
results  of  evidence,  and  whether  thoy  establish 
the  ultimate  fact  to  be  reached  is,  if  a  question 
of  fact  at  all,  to  say  the  least,  in  the  nature  of 
a  question  of  law.  If  what  baa  been  found  is, 
in  the  absence  of  anything  lo  the  contrary,  the 
legal  equivalent  of  a  direct  finding  that  the  pro- 
ems of  this  claimant's  property  have  been  paid 
Into  the  Treasury,  the  ]ud^ent  is  right;  other- 
wise. It  is  wronE.  The  inquiry  thus  presented 
Is  as  to  the  legal  effect  of  facts  proved,  not  of 
the  evidence  given  to  make  the  proof,  etc 
•  •  "  The  rule  relieves  us  from  the  necessity 
of  considering  Jie  evidence  at  all.  and  conflnea 
our  attention  to  the  legal  effect  upon  the  righta 
of  the  parties  of  the  facts  proven  as  thev  nave- 
been  sent  up  from  the  court  below.  In  this- 
way.  the  weight  of  the  evidence  is  left  for  the 
sole  consideration  of  the  court  below;  but  the 
ultimate  eSect  of  the  facts,  which  the  direct 
evidence  has  established,  is  left  open  for  review 
here  on  appeal." 

Tried  according  lo  this  BtaDdord.we  are  quite 
clear  that  the  conclusion  under  examination 
cannot  be  sustained. 

The  facts,  material  lo  the  point  and  wblch,in 
our  opinion.  Justify  and  require  this  result,  are 
as  foUowB ; 

The  language  of  the  policy  sued  on,  descrlp 
live  of  the  risk  assumed,  ia,  "96,(Ki0on  charter, 
$3,650  on  primage,  and  |1,SOO  on  property  on 
board  ship  C.  S.  Pennell,  at  and  from  New 
YoiA  to  mn  Francisco."  The  proposal  for  this 
insurance  was  made  March  28,  18M,  by  letter, 
'liie  vessel,  at  that  time  lying  at  New  York.had  [604] 
been  previously  chartered  to  her  full  capaci^ 
for  a  voyage  from  New  Tork  to  San  Francisco, 
of  which  both  Companies  had  knowledge;  and 
on  January  80, 1864,  was  chartered  by  Melcher, 
her  master,  to  the  Peruvian  Qovemment.by  the 
lermsof  which  chartcrshe  waa  to  sail  from  New 
York  on  or  before  June  1,  1864,  to  San  Fran- 
cisco, and  thence  proceed,  with  all  convenient 
disuatch,  to  Callao,  Peru:  and  from  thence,  if 
on  inspection  she  diould  be  found  well  condi- 
tioned for  the  voyage,  to  the  Chincha  Islands 
lor  a  caigo  of  guano  to  be  taken  to  Hamburg 
or  BollenlBm.  Of  this  second  charter  The 
Ocean  Company  had  full  knowledge,  having, 
-~  February  5,  1864,  insured  lo  Pennell,  a  part 

ner,  bis  interest  in  both  the  ship  and  this 
charter  on  the  voyage  described  as  "  At  and 
from  New  York,  to,  at  and  from  San  Francisco, 
Callao  and  the  Chlucbas."  And  on  March  20, 
18S4,Melcher,  one  eighlli  owner  and  masler.by 
letter  to  his  agent,  Sawyer,  directed  the  latter 
to  insure  his  interest  in  the  ship  and  both  char- 
ters, speciflcally  describing  them,  and  primus 
and  personal  effects  on  board.  Hawyer,  extuo- 
itlng  this  letter  to  The  Ocean  Company,  and  ex- 

fila^ng  fully  the  drcimislances,  tliat  C^ompany 
asued  one  policy  to  Melcher,  describing  the 
risk  in  the  same  words  as  those  used  In  the  pol- 
icy sued;  and  by  a  separate  policy  insured 
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$8,000  on  hla  interest  in  the  ship  duriDg  the 
whole  'oyage,  described  bs  "At and  fromNew 
York,  to,  at  and  from  San  Francisco  andChiu- 
cbaa,  witii  usual  liberties  at  Callao,  to  Iier  port 
of  advice  end  discharge  in  Europe." 

The  letter  of  March  33, 1804,  from  The  Ocean 
Compaor  to  The  Sun  Company,  contaiobK  the 
return  of  the  insurance  involved  Id  this  Burt,iD- 
cluded  two  others,  botti  of  which  were  accepted, 
one  of  ^,000  "On  charter  of  Ship  Charles  S. 
Pennell  at  and  from  NewTork,  lo,  atandfrom 
San  Francisco  and  Callao  Co  Chinchas :"  the 
other,  a  war  risk  only  of  $5,000  on  the  ship.on 
voyage  described  in  the  snme  words.  The  cor- 
respondence between  iLc  Companies  on  the  sub- 
ject, at  the  time  these  risiks  were  assumed,  un- 
doubtedly contains  a  reference  to  the  voyage 
from  New  York  to  San  Francisco,  and  Ihencc 
to  Callao  and  Chinclias,  and  of  two  insurances 
on  charter,  in  one  of  which  the  voyage  is  de- 
scribed as  including  New  York  and  Ctiinehas 
via  Sun  Francisco  and  Callao,  and  in  the  other, 
from  New  York  to  San  Francisco;  but  there  is 
nothing  which  indicates,  with  any  conclusive 
force,  that  there  were  two  distinct  charters;  and 
certainly  nothing  to  indicate  that  there  was  one 
whicli  included  the  return  voyage  from  the 
Chinchas  to  Rotterdam.  And  in  respect  to  the 
latter,  it  is  found,  a«  a  fact,  that  "The  Sun  Com- 
pany had  no  other  knowledge  of  the  existence 
of  the  Rotterdam  charter  tl^  such  as  is  to  *" 
inferred  from  the  correspondence,"  which,  ... 
we  have  just  stated  and  as  must  appear  from  the 
full  text  of  the  letters  set  out  in  the  findings, 
communicated  no  knowledge  of  such  a  charter 
whatever. 

It  will  not  suffice  to  say,  as  was  saia  in  argu- 
ment, that  the  language  of  tlie  correspondence 
and  of  the  three  contempomneous  insurances 
was  such  as  to  give  The  Sun  Company  notice 
of  a  voyage  and  charter  l>eyondSan  Francisco, 
as  well  as  of  one  to  that  Port  from  New  York, 
and  that  they  must  include  distinct  interests, 
so  that,  upon  inquiry,  it  might  have  become 
informed  of  all  the  particulars  of  the  Rotter- 
dam charters.  For  the  question  is  not  one 
of  notice  sufflcient  to  suggest  further  inquiry, 
and  of  ducdiligence  in  prosecuting  it,  disregard 
of  which  may  be  alleged  as  laches;  butwhelher 
the  minds  of  the  parties  in  Fact  met  in  n  common 
understanding,  so  as  to  consummate  the  con^ 
tract  sued  on.  And  to  show  that,  it  was  neces- 
sary [to]  prove,  in  the  absence  of  expret^  words, 
and  to  resolve  the  ambiguity  arising  upon  the 
evidence,  that  from  the  circumstances,  in  point 
of  fact.  The  Sun  Company  mu^t  have  intended 
to  insure  an  interest  in  the  Rotterdam  charter. 
Proof  of  its  actual  knowledge  that  such  a  cliar- 
ter  was  in  existence,  would  be  only  one  steji  in 
that  direction,  and  even  tliat  is  wanting.  Had 
it  been  supplied,  the  burden  of  proof  would 
have  still  remained  with  the  libelant  to  show 
that  it  was  meant  by  both  parties  to  describe 
that  particular  risk,  under  an  insurance  upon  a 
charter  during  a  voyage  described  as  at  and 
from  New  York  to  San  Francisco. 

ll  is  admitted  that  the  language  of  the  policy 
dues  not  of  itself  import  an  in^^uranceof  a  char- 
ter beyond  one  during  the  voyage  described. 
Prima  fame,  indeed,  it  describes  a  charter  ter- 
minating with  that  vova^,  and  not  beyond. 
In  the  action  brought  by  Jlelcher  against  The 
Ocean  Company  in  Maine,  and  determined  In 
Mi 


the  Supreme  Court  of  that  State,  it  was  claimed 
by  the  defendant  that  the  language  of  the  poliry 
conclusively-  described  a  ctmrter-party  hmileii 
loihe  deacnption  of  thevoyage,  and  that  proof 
was  not  admissible  to  show  that  any  other  eiislfd 
and  wBsthoonemeant.  And  it  was  held  in  that 
case,  in  substance,that  without  such  proof  there 
coidd  be  no  recovery:  but  that,  inasmuch  tua 
description  of  the  voyage  during  which  the  risk 
was  insured  did  not,  necessarily,  determine  lb« 
extent  of  the  charier-party  under  which  the 
freight  was  to  be  earned,  it  appearing  from 
exlnnsic  evidence  that  two  charter-parties  ex- 
isted to  which  the  insurance  mi^ht  apply,  a 
latent  ambiguity  was  disclosed  which  was  sus- 
ceptible of  e.tplanation  by  parol  evidence.  And, 
accordingly,  upon  proof  of  the  communications 
between  Melcher  and  The  Ocean  Company,  ihjI 
made  known  at  any  lime  to  The  Sun  Company, 
the  former  was  adjudged  to  have  insured,  b\ 
its  policy,  his  interest  in  the  Rotterdam  charter 
Without  that  proof,  he  must  have  failed  in  hi^ 
litigation.  It  cannot  be  claimed  that  such  pn'oi 
is  admissible  to  explain  the  contract  of  the  ap- 
pellant 

Nor  is  the  liability  of  the  latter  affected  liy 
the  fact  that  its  policy  is  one  of  re-inBUnnce  in 
fact;  nor,  by  the  circumstance  that  it  aided  in 
the  maintenance  of  the  defense  in  the  suil 
against  The  Ocean  Company;  nor  by  the  result 
and  Judgment  in  that  action. 

The  policy,  although  a  re-insurance,  is  a  con 
tract,  which,  like  others,  must  be  construed  ac 
cording  lo  its  terms,  and  the  Fame  ambigutiv 
arises  in  respect  to  it  that  was  found  lo  eztet  ii 
respect  to  the  original  insurance.  The  Bui 
Company,  in  maintaining  Ihed< 


Eel  Cher's  i 

Icruat  iu  the  Rotterdam  charter,  maintained  aim 
what  it  has  continued  to  do  in  this  suit,  its  ow 
defense  against  the  changed  claim  of  TheOcca. 
Company  which  the  latter  now  asserts,  with  th 
advantage  that  its  defense  cannot  be  overcom 
by  proof  of  explanations  outside  of  the  polic 
Itself,  such  as  defeated  the  libelant  In  Its  contei 
with  Melcher.  And  the  judgment  rcndei^^d  i 
favor  of  the  latter,  upon  the  point  in  questioi 
as  lo  what  was  in  fact  the  contract  made  nil 
him  bj-  The  Ocean  Company,  b  no  od  judicatic 
against  the  appellant,  as  to  what  is  the  contrai 
between  the  parties  to  this  suit;  for,  it  is  onl 
upon  the  preeupposition  of  the  identity  of  ll 
subject-matter  ofthe  two  contracts,  thai  it  coil 
be  pretended  that  the  judgment  acainst  Tl 
Ocean  Company  would  be  admissible  iu    ei 


of  that  identity  is  a  pure  nrti/i'o  prineipii'.  A 
cordingly,  it  was  an  additional  and  subsianti 
error  in  the  circuit  court toflnd,  ass  conclusii 
of  law,  as  it  did,  that  "The  judgment  in  I 
Maine  court  against  The  Ocean  Companv  is  ci 
elusive  upon  the  issues  there  made  and  decide 
and  binds  The  Sun."  It  was,  of  course,  ct 
elusive  upon  The  Ocean  Company,  but  iv^s  i 
even  admissible  in  evidence  against  The  ;> 
Company,  without  prior  proof  that  the  poll 
of  the  latter  Company  was  intended  to  ct)^ 
the  Rotterdam  charter. 

Much  reliance  is  placed,  in  argument  in  si 

port  of  this  contention  on  the  part  of  Uie  m 

upon  the  circumstance,  stated  in  the  fii 
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■prf  &«that: "  The  looa  aoder  the  risk  taken 
■  Em*  of  Clariea  S.  Peunell,  botfa  od  Uieahip 
■J  BattHJta  charter,  was  paid  by  Tlie  Sua 
Chemt,  without  obi^toD,  October  33,  I860, 
NdliiS,  18B1"  lliese  losses  were  paid  on 
ArmbwinDces  effected  conlemporaneoiulv 
■ilk  Ibil  nad  on  in  this  procrcding,  in  wiilch 
Ik  nnigc  detrribed  was.  "  At  and  from  New 
Toit,Ki.  It  and  f  mm  Su)  FranciRco  and  (to)  Cal- 
iMtoCUodMi."  But,  at  moet.  this  only  gives 
(■Flo  IB  infcfmce  that  Ibese  two  InsuraDccs 
■otiBMdcd  to  cover  some  charter,  other  than 
tkowfran  Xew  York  to  Sao  Francisco,  and 
iifad.  n  Bot  conclusive  as  to  that.  It  certainly 
iattd  ouUish,  even  in  rcfipect  to  them,  that 
An  wmandentood,  at  the  tiiDO  the  insurances 
xn  tterini,  to  cover  a  risk  upon  an  interest  in 
tk  Ibttnlui  charier,  or  any  charier  in  force 
tataglktvmragefromKewTork  toSan  Frau- 
"^"   "nidi  J*M,  c«n  it  be  said,  that  any  ad- 


njeriac  ibe  extended  voyage  to  Callao  and 
hr  nuartkai.  although  described  as  commenc- 
'm»  Srv  York,  was  Identical,  so  far  as  (he 
't«kr  vMcoDcerned,  with  that  in  the  policy 
nd  a.  in  vhlch  the  voyage  is  deicribed  as 
fa"  Ke«  York  to  Ban  Francisco.  In  anyas- 
pn.  ibr  cimmutBDce  relied  on  is  merely  argu- 
■HRiiJii'.  The  Sun  Company  may  have  made 
tt>  ;niMiit  inadverteDtly,  without  consider- 
rtN  of  it)  Mrict  ri^ts.  It  certainly  is  not 
'wMtc  m  an  adiniHion  of  liability  in  this 
'^  tor  h  hai  DO  element  of  estoppel,  and  to  }UB- 
^  (k  tDorliMkMi  of  law  sought  to  be  drawn 
^'■k.vanM  be  to  jive  it  that  effect. 

Tk  fact  that  The  Sun  Compfmy  participated 
*Atdrf>i«eof  the  Ocean  Company  in  tne  ac- 
''•  knoidil  by  Jlelcher.  and  the  conmiunlca- 
i"»lBweo  ibe  Companies  in  respect  to  it,  bo 
«a  tkey  an  net  out  in  tbe  findings  of  fact. 
'.  ■  ov  (^nioD.  equally  without  effect,  and 
t'HMDont either  toaoadmi<Hionof  liability 
'  lo  u  qrnement  to  be  bound  bv  the  result  of 
*■  iidpam:  and  bavin);  carefully  considered 
■l  'M  rimmistaitces  found  and  relied  OD.with- 
'*  hitkr  'cpecial  mention  of  them,  we  arc 
*"'-  'utmy  that  they  do  not,  either  singly 
pirr,  Mutain  the  conclusion  that  "  The 
'Mq^ny's  policy  covers  tbe   Rollerdaa 


— . mpany 

H  Ml  bnrad  Ui  le-intnire  Helchcr's  interest  in 
^  IrOitdam  cbarttT.  furnished  also  a  distinct 
S-wl  ,i  ietrane.  as  mattfT  of  law,  if  (he  fact 
y ^»ft  iiOtermifr,  and  negative  the  second 
''•tana  of  kw  aonount^  bv  iho  circuit 
**'t  Am  "  Thr  prdicv  Is  not  void  because  of 
^T/wcatacnt  by  Tfie  Ocean  Company." 

'"■'Ml  rfetften  on  the  ship,  both  which  were 
J*<  ■  in  fiirce  dmine  the  one  voyage  from 
^**  Tiffk  loT'an  Fnacuco.  in  tbe  course  of 
*k«  ^  «w  tnal.  Tbe  flnt  charier  covered 
'*''«>o.  awl  no  additional  ird^t  could  be 
^s^MvwIy  caraed  tinder  the  lecond,  for  no 
^^■'l^  aBp>  eootemplaiMl  by  It  could  be 
i  ifl  afitf  the  voyage  under  the  flnt 


be  no  salvage  of  freight  applicable  to  tlic  sec- 
ond charier.  Uelcher  was  master,  and  owner 
of  one  eighth  of  th<!  ship.  On  March  20,  1664, 
heinstructed  his  agent,  tiawyer,  by  letter  shown 
lo  The  Ocean  Company,  lo  effect  insurance  on 
liis  bebaif  against  war  risk  on  ship,  and  gener- 
ftllyon  his  interest  in  both  charters  speciflcaliy, 
besides  primage,  and  on  bis  personal  effects, 
amounting  in  all  to  $19,425,  &nd  in  the  name 
letter  said :  ' '  I  think  you  had  better  put  $S,OUO 
or  |6,000  more  marine  risk  in  case  I  should  lose 
the  ship."  The  Ocean  Company  accepted  the 
risk  on  the  Botterdam  charter,  primage,  and 
personal  effects  to  San  Francisco,  and  on  the 
same  day  insured  tbe  master  for  $8,000  on  his 
interest  in  Uieshipduringthe  whole  of  her  voy- 
a^,  describing  the  duration  and  locality  of  the 
nsk  as  "  At  and  from  New  York,  to,  at  and 
from  San  Francisco  and  Chincbas,  with  usual 
liberties  at  Callao,  to  her  port  of  advice  and 
discharge  in  Europe."  This  latter  insurance 
was  not  made  known  to  The  Sun  Company,  nor 
was  it  informed  of  nuy  of  the  communica^ons 
that  had  token  place  between  Tbe  Ocean  Com- 
panv  and  Melchcr,  including  Uie  contents  at 
the  letter  to  Sawyer. 

It  thus  appears  that,  at  the  time  of  tbe  loss, 
JHelcher  bad  insurance  on  two  concurrent  char- 
ters and  his  primage  thereon  during  one  voyage, 
being  insured,  besides  his  interest  In  the  smp, 
on  double  tbe  amount  of  its  possible  eomingb 
of  freight  for  one  voyage.  This  fact  was  known 
to  The  Ocean  Company  at  tbe  time,  and  waa 
not  communicated  by  it  to  The  Sun  Company, 
which  was  without  other  knowledge  upon  the 
subject,  and  executed  its  policy  to  The  Ocean 
Company  in  ignorance  of  it. 

That  Knowledge  of  tbe  circumstance  wasma- 
terial  and  important  to  the  underwriter  as  like- 
ly to  influence  bis  judgment  in  accepting  the 
nsk,  we  think,  Is  so  manifest  to  common  rea- 
son as  lo  need  no  pA,of  of  usage  or  opinion 
among  those  engagco  m  the  business.  It  wasa 
Qagrant  case  of  over  insurance  upon  its  face, 
and  made  it  the  pccuniair  interest  of  tbe  master 
in  charge  uf  the  ship  to  foreco  and  neglect  the 
duty  which  be  owed  to  all  interested  in  ber 
safety.  Had  it  been  known,  it  is  reasonable  lo 
believe  that  a  prudent  underwriter  would  not 
have  accepted  the  proposal  as  made,  and,  where 
the  fact  of  the  contract  Is  in  dispute,  as  here, 
corroborates  the  denial  of  the  appellants.  The 
concealment,  whether  intentional  or  inadvert- 
ent, we  have  uo  hesitation  In  saying,  avoids  the 
policv.  if  actually  intended  lo  cover  the  risk  for 
which  the  claim  is  nude. 

In  respect  to  the  duty  of  disclosing  all  ma* 
lerial  facts,  the  case  of  re-insursnce  docs  not 
differ  from  that  of  an  original  insurance.  The 
^ligation  In  both  cases  is  one  vlerrima  fidei. 
The  duty  of  communication.  Indeed,  is  mde- 

endent  of  the  intention,  and  Is  violated  by  the 
n  of  concealment  even  where  there  is  no  de- 
sign to  deceive.    The  exaction  of  information 
'     some  Instances  may  be  greater  in  a  case  of 
iiuurancc  than  as  between  the  psjliee  lo  an 
iglnal  insurance.     In  the  former,  the  party 
;kiDg  to  shift  the  risk  he  has  taken,  Is  bound 
communicate  his  knowledge  of  the  character 
of  the  original  insured,  where  such  information 
would  be  likely  lo  influence  the  Judgment  of 
an  underwriter,  wbilc  In  the  latter,  the  party, 
la  tbe  langtiage  of  Branson,  J.,  in  the  case  of 
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the  JK  r.  Bowm  Fire  Int.  Oa.  ▼.  N.  T.  r%rt  Iju. 
Oi>.,n  Wend.,  8S0-S67,  U  "  Not botmd.  nor 
could  it  be  expected  tluU  be  ahould  speak  erjl 
ot  himself." 

Mr.  Duer  (Led.  18,  pt.  1,  sec.  IS;  2  Ine.,  808) 
state*  as  a  part  of  tiie  rule,  the  foltowiog  prop- 

"  Sec.  IS.  The  assured  will  not  be  allowed  to 
protect  bimseU  agsinat  the  charge  of  an  undue 
GODcealment,  hv  evidence  that  be  bad  disclosed 
10  the  underwruew,  In  general  Veraa,  the  infor- 
mation that  be  poaseesed.  Where  bis  own  in- 
formation  la  spwific,  it  most  be  communicated 
in  the  terms  in  whldi  it  was  received.  Geuersl 
tenns  may  include  the  truth,  but  may  fail  to 
coDTey  it  with  its  proper  force  and  in  all  its  ei- 
teut.  Nor  will  the  aaaured  be  permitted  U)ui^, 
as  an  excuse  for  hi«  omission  to  commuaicale 
material  facts,  that  they  were  actually  known 
to  the  underwriters,  unless  It  appears  that  their 
knowledge  wae  as  particular  and  full  as  his  own 
information.    It  (a  the  duty  of  the  assured  to 

Elacc  the  underwriter  in  tbe  same  siCuatioD  as 
imself :  to  give  to  him  the  same  meansandop- 
portunlQ'  of  judj^ng  of  the  value  of  tbe  risks; 
and  when  any  circumstance  is  withheld,  how- 
ever slight  and  immaterial  It  may  have  seemed 
to  hlmaelf,  that,  If  disclosed,  would  probabljc 
I»ve  influenced  the  terms  of  tbe  insurance,  the 
concralment  vitialea  the  poller." 

This  statement  is  suslamed  by  the  authorities 
dted:  Ely  v.  E<^Uti,  2  Cal.,  57;  Mota  v.  In*. 
Oo..  1  Wash.  (C.  C),  886  and,  in  our  opinion, 
is  a  necessary  deduction  from  the  nature  and 
spirit  of  tbe  contract  of  insurance.  It  applies 
withpecullarforcein  the  presenicase,  as  every 
sentence  of  tbe  rule  is  a  condemnation  of  Tbe 
Ocean  Insurance  Companv  in  impoaing  upon 
the  appellant  the  whole  risk  of  the  insurance, 
without  communicating  its  knowledge  of  the 
circumstances,  which  might  have  made  the  lat- 
ter as  UDwUliog  to  assume  It  as  tbey  seem  to 
have  made  the  former  unwilling  to  retain  even 
a  share  of  it. 

Fbr  thet  reatont  and  loitAmit  patnng  upon 
other  quetUont  dimii*ted.  tlie  decree  of  tAe  Oiratit 
Oovrt  it  reoerted  and  t/ie  eaute  remanded,  mth 
dirediona  to  enter  a  decree  dumi*nng  the  libel; 
and  it  u,  aixordingly,  to  ordered. 

Mr.  Ju^Ue  Millar  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court. 

It  proceeds,  as  I  think,  upon  an  erroneous 
view  of  the  principles  of  re-insurance. 

It  places  the  re-insurer  in  Uic  eivct  condition 
of  a  joint  insurer,  or  of  an  original  insurer  of 
the  risk  of  the  party  first  insured. 

In  point  of  fact,  The  Sun  Company  insured 
The  Ocean  Company  against  the  risk  wbicb  the 
latter  incurred  by  its  policies,  and  unless  there 
was  misrepresentation,  fraud  or  inientionai  con- 
cealment  by  the  Ocean  Company, The  Sun  Com- 
pany should  pay  tbe  loss  which  the  other  sus- 
tained,and  a^nst  tbe  hazard  of  which  it  agreed 
to  insure  The  Ocean  CompanT. 

Tbe  long  course  of  dealing  Wween  tbe  two 
Companies  showed  that  The  Sun  Company  was 
In  tbe  habit  of  re-inaurlng  for  The  Ocean  Com- 
pauy  without  inquiry  Into  the  particulars  of  the 
risk,  and  in  this  case  there  was  no  reason  for 
any  special  communication  of  the  circumstances 
of  the  risk  by  The  Ocean  to  The  Bun  Company. 

I  am  uUborized  to  say  that  the  Chiif  JuiUee 


and  Mr.  Juliet  **-«■*' ty  o 
thisdisaent. 
True  oopf.   Tcet: 


JAMES  H.  EHBRT,  Admr.  of  R.  J.  ATSof- 
BOK,  Deceased,  Ptff.  >'n  Brr., 

WILLIAM  L.  PALMER  AMD  THOMAS  ff . 
PALMER,  Admia.  of  J.  W.  Stastof,  De- 
ceased, BTAI. 

(aeeB.clTOtto,MDL) 

IryuneUen  on  judgment— Courtt  (ff  Dittritt  ^ 
CUumMo — reeieuxMe  dteiaion — oqvit}/  jvri*- 
diction — judgment  r^futiiig  new  trial  — rt- 
etnanxng  tame. 

i.  WheM  a  partrls  pevpetasJIy  enjolnei)  from  cu- 
Ins  on  a  Judyment  on  hang  paid  a  eenaln  auni  of 
monej'.  beta  noteMopped  from  proeecuttns  avrtt 
of  error  by  leoelvlna  the  moner. 

i.  Tbe  Supreme  Court  ot  the  DiBtrtct  of  OotunitiM 
ta  a  oourt  of  tbe  United  Statea,  and  Ha  Juitpmeiii 
upon  matters  Ungated  beforeltiiconcluBiTeupii> 
the  nirtlea,  m  ever;  Slate  and  Id  every  forum  in 
which  the  aame  macten  m>r  be  drawn  tn  qucelloD. 
eioept  for  suob  oaueee  as  would  be  euOdeat  to  eet 
it  aside  in  the  oourU  of  tbe  dlatriot. 

3.  Where  a  state  oourt  refuses  to  give  eOMt  to  a 
lud«nieDt  ot  the  Buprooe  Court  of  ttie  DMrlct  of 
Columbia,  rendered  with  Jurisdiotion  of  tbe  cub 
and  the  parties,  sucb  decision  of  the  state  court  ta 
a  denial  at  tbe  title  and  rlRht  claimed  under  an  aa- 
thorlty  eivolsed  under  the  TTnlted  Slates,  and  It 
reviewable  br  tills  o(     ' 


table  defease,  of  which  be  oould  nota  vall  b 


_  _    __  S^Ds^ai 

law,  beoauae  It  did  not  amount  to  a  lecal  defenM. 
or  had  a  good  defeiMe  at  tew,  which  be  waa  pie- 
vented  tiDm  avaiUns  bimaelf  of  bv  tnad  or  acrt- 
dent,  unmixed  with  Dc«Usenee  of  UmaeU  or  bit 

a.   Tbe  judiriDent  of  the  Supreme  Oourt  of  tbi 

"'  rtrlct  of  C^umbla  refudna  to  grant  •  new  trla 

1  case,  is  bcal,  and  not  sub)eGt  to  be  revtewediK 

appeal  or  a  writ  of  error  In  anr  superior  Jortfr 

diction  and,  for  that  reaeon,  it  cannot  be  tevlewH 
elsewhere. 

e.  Where,  after  aludgmentat  law,  defendant  fait 
to  obtain  a  new  trial  tor  newlr  dlaoovered  evMence 
acuurtof  equltj- wUl  not  torthat  reason  rotraii 
tlie  enforcement  of  the  ludgmrat,  tha-«  Iwi-lni 
been  no  fraud  or  unfaimns  on  the  part  of  plaintU 
In  proourlng  It. 

[No.  144.] 
ArfftiedJan.e.S,  18SS.    Decided  Jan.  »9.  1S8S 

IN  ERROR  to  the  Supreme  Court  of  Error 
of  tbe  Stale  of  ConnectlcuL 
The  history  and  facta  apptsr  in  tbe 

Statement  of  the  case  by  Mr.  Justice  MftI 
thewa: 

The  plaintiff  in  error,  in  Janaarv,  1871 
brougbt  bis  action  In  tbe  Supreme  Court  ( 
the  District  of  ColumbiB,  against  Staoton  an 
Palmer,  (o  recover  compenaatioD  for  proh 
donal  services  alleged  to  nave  been  reiraerei 
in  their  behalf  and  at  their  request,  by  bis  1 
tPRtste,  Robt.  J.  Atkinson,  in  proeecutfng  ai 
)v«Ting  for  tbem  tbe  amount  of   oeita 


recovermg  lor  tnem  the  amouni  oi    oena 

yon—Con^iuteenem  of  AKKnenta.  Bee  twU 
Bk.  of  n,  S.  r.  Beverlr,  tf  tf.  S.  (1  How.),  ISl, 

StfoMMt  bu^idonunt.  SaeturfctoAwctaD  v.  Ki 
«,.«    .B.        o..,      ■  I      ,,,   j._ 


CtKK^Il. 


Ehbrt  t.  Paucxk. 


, C  wu  rradered  a^inst 

:tfort0,185.18.  Uponswrit 
cf  anr,  imatd  out  of  this  court,  this  Judgment 
WM  ifflmed,  opoo  grouods  which  appear  in 
tk  fnoR  of  the  cue.    SUmttm  v.  Smiry, 

9it.8.,s48rxlni.,gss]. 

Sntwoacntij,  in  1877,  the  plalntiS  in  error 
tfix^  his  mmon  upon  thk  Judnnent  against 
tk  Mendant*.  in  Uie  Superior  Court  for  New 
Loadoa  Cood^,  Connecticut,  wtiere  they  re- 
Akd,  in  Older  to  obtain  Judgment  and  execu- 
lioa  Aereof  in  that  State. 

Tbenopod  Stanton  and  Palmer,  the  defend- 
no  thereto.  fUed  their  petition  in  equity  in  the 
mat  court,  the  object  and  prayer  of  which  were 


la  ofao^  a  perpetual  injunction,  restraining  tlie 

_,_.—=-  "--to  pcoaecuting  his  action  upon  that 

T  Dom  in  anj  nunner  enforcing  it 


ihtBtiff  from  I 


TIx  groiiDda  of  relief ,  alleged  Id  this  peUtioD, 
mj  be  aboctlj  tmt  sufficiently  elated,  as  fol- 
k>««,  lu..'  that  the  claim  in  question  was  for 
oboiiw  from  the  United  States  the  Bum  of 
\tiMi.n,  under  a  tptdol  written  agreement 
farioaa^aMatioDto  AUdnsonof  five  per  cent 
^  thai  amount,  the  eztsleace  of  which  was  well 
kwn  to  the  plalntiS  in  error  when  he  brought 
Ui  foil  In  the  Supreme  Court  of  the  District 
<f  CohimbU:  that  when  Embry,  as  admlnis- 
latBrat  AiUnscH),  Srst  presented  the  account 


tb  the  petitioners  for  payment,  It 
HMlw,  being  at  that  ratei  that  Btaumu  uiu 
hteo',  daimaag  to  bare  a  good  defense  against 


toeajAi  Hiii  for  that  amount.  In  Connecticut, 
la  IJn,  which  he  discontinued  In  1872,  and, 
teag  ita  pendency,  brought  the  action  In 
>Udi  the  Tudgmeot  complained  of  was  ren- 
^mti,  in  which  be  ignored  the  special  agree- 
Hal.  Mkd  sued  upon  a  quantum  meruit ;  that 
hkaa.  aoe  at  tlu  defendants,  at  the  time  of 
te  hM,  wm  absent  from  the  District  of  Co- 
tnbk,  and  was  not  notified  of  the  day  of  trial 
k  SB!  to  be  iwaent  1  tliat  Btanton,  though  prea- 
«e  m  WasUngton  at  the  time,  was  unable  to 
^nd  the  trial  on  account  of  sickness;  that 
McB  the  trial.  Stanton,  on  examination,  had 
iMBd  imoog  his  l>^>en  two  letters  from  At- 
Iksea,  tn  lAich  the  latto-  aipceesly  acknowl. 
fipi  iha  -T*"-*""  of  the  specU  contract  for 
3m  m  ftv«  per  cent,  as  claimed,  but  they  were 
cenxHed  loototeforuseon  the  trial;  and  that 
laky,  in  niommiag  his  knowledge  of  the 
otaaca  of  Inis  contract  and  In  procuring  a 
J«l(«eK  for  a  larger  sum,  was  guilty  of  fraud, 
-■ —  — -*-  b  inecniitable In Um  to  enforce  the 
ttafuQ  extent 

f  to  tlik  petWon  was  re- 
e  Court  of  Eiran  of  Con- 


w  Ua  adrka  and  was  oTacmled;  that 
<M>i  h^c  ti  optnion  lliat  the  petition  was 
wUm.  ItadecUon  Is  reported  In  MOonn., 
*  M^B(  (be  eaae  made  In  the  petMon  ■■  one 
'■  Baad  In  pncmfng  an  unjust  Judynant,  ad- 
Mri  If  a«  deoranw. 

<M  iilinilaiir  Embty,  then  Sled  hia  anawer 
*'*«f^ktai,iawUdi  be  denied  that  he  mode 


made  out  the  account  as  originally  presented  at 
the  rate  of  fire  per  cent  on  the  amount  col- 
lected, to  conform  to  any  agreement  between 
the  parties,  but  because  he  found  from  Atkin- 
son's books  that  be  bad  cbarged  at  that  rate  In 
other  cases,  and  without  conddering  the  differ- 
ence of  value  In  the  serrlcea  renderod  In  them; 
and  that  Atkinson  kept  no  copies  of  the  letters 
written  to  tile  peUUoners.  He  claims  that  the 
questions,  whether  there  was  any  contract  be- 
tween the  parties  and,  if  so,  what  were  ilaterma, 
were  fullv  tried  and  finally  decided  In  the  ac- 
tion which  resulted  In  the  Judgment  complained 
of,  and  which  he  sets  up  as  an  estoppel.  He 
denies  that  he  then  or  at  any  time  knew  of  any 
contract  between  the  parties  as  to  fees,  and 
claims  that  if  the  defendants  failed  In  Uiat  ac- 
tion to  substantiate  a  defense,  It  was  throu^ 
their  own  laches,  and  not  by  reason  of  any 
fraud  on  his  part. 

In  accordance  with  the  practice  in  that  State, 
the  cause  was  referred  to  a  committee,  whose 
report  of  the  facta  constitutes  part  of  the  rec- 
ord, from  which  the  following  extract  is  taken: 

"At  (the  time  of)  the  trial  of  this  case  at  Wash- 
ingtor.,  neither  Mr,  Stanton  nor  Palmer  were 
present  In  court.  Mr.  Palmer  was  at  Stonlng- 
lon;  his  attendance  might  hare  been  secured  by 
reasonable  diligence,  u  sucb  atteitdance  bad 
been  deemed  very  Important.  Hr.  Stanton  waa 
111  at  his  hot«l  in  Washington,  too  111  to  attend 
tbe  trial.  His  counsel  asked  for  a  postpone- 
ment on  that  account,  but  no  afBdavit  was  of- 
fered in  support  of  the  motion,  and  It  was  de- 
nied. The  petitioner's  counsel  appears  to  have 
been  content  to  proceed  with  Uie  trial  in  the  ab- 
eence  of  his  clients.  He  had  full,  and  as  It 
turned  out,  undue  confidence  in  the  legal  de- 
fenses, which  appear  by  the  record  to  have  been 
set  up  at  tbe  trial,  and  look  it  for  granted  that  < 
in  no  event  could  more  be  recovered  than 
$2,896.29.  The  letters  of  Mr  Atkinson  of  Feb- 
ruary 18, 1870,  and  May  7,  1870,  recognizing 
the  special  agreement  for  five  per  cent  on  claim 
D  were  not  In  WaahlQeton  at  the  trial  there; 
they  were  received  by  Mr.  Stanton,  the  active 
partner,  at  a  time  when  his  mind  was  much  de- 
pressed; they  were  stored  for  safe-keeping  at 
his  home  in  Stonington,  Connecticut,  and  the 
contents  had  escaped  his  recollection;  they  were 
not  found  by  him  until  after  the  trial  and  dis- 
posal of  the  case  at  the  General  Term. 

After  Ibe  commencement  of  the  suit  at  Wash- 
ington, he  made  search  for  all  letters  and  pa- 
pers relating  to  the  cose,  and  placed  In  posaea- 
sion  of  Ids  counsel  such  as  be  found;  and  be 
then  supposed  that  he  had  found  and  placed  In 
the  hands  of  counsel  all  the  letters  and  papers 
pertaining  to  the  matters  In  suit  As  bearing 
on  the  question  how  it  happened  that  these  let- 
ters escaped  the  recollection  of  Hr.  Stanton,  It 
appears  that,  forBevenl  reasons.tbe  attention  of 
the  petitlonen  was  not  alive  to  the  Importance 
of  being  prepared  at  the  trial  In  Washington 
irith  the  proof  of  the  special  agreetnent  which 
the  letters  furnished;  1.  Bocaose  the  petition- 
er* took  It  for  granted  that  the  full  extent  of 
the  plalntUTs  claim  at  the  trial  would  be 
tS,2H.99,  that  being  the  amoontof  the  claim 
D.  preaented  throu^  Hr.  Pntt;  and  it  did  not 
occur  to  tbem  tliat  a  larger  amotmt  might  be 
claimed  nnder  the  gnanlum  mtrvit  count  S. 
BecouM  tbelr  counsel  bad  undue  confldmceln 
•47 
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lefnl  defeiiKS  against  Uie  entire  demand  and, 
therefore,  did  not  apptebend  tLe  full  impor- 
tance U>  tbe  interests  of  bis  cllenia  ot  being  pre- 
pared with  iiroof  of  the  epccial  agrccmeDt. 

As  to  specification  Ttli  in  the  petition,  Hr.  At- 
kinson, while  living,  liad  full  knowledge  that 
the  amount  due  him  was  but  {2,296.29,  on  a 
Epcciol  contract  for  that  amount,  and  he,  if  liv- 
ing, could  not,  with  a.  good  conscience,  have 
presented  a  claim  for  a  greater  amount.  Jlr. 
Embry,  the  administrator,  knew  that  Messrs. 
Stanton  and  Palmer  chiimed  a  special  contract 
and  was  willing,  before  trial  was  brought,  to 
aetlle  on  that  basis;  but  hia  claim  in  court  on 
a  guantam  meruit  was  not  on  his  part  an  iuten- 


speclal  agreement  was  not  in  bis  possession, and 
Imd  not  been  fullv  brought  to  Ills  knowledge." 
What  decree  should  be  passed  in  the  cause 
upoQ  thia  report  was  reserved  for  tbe  action  of 
the  Supreme  Court  ot  Errors,  which  court, 
after  argument,  advised  that  the  prayer  of  the 
petitioD  be  granted,  on  condition  that  tbe  pe- 
titioners pay  to  the  respondent  the  sum  of 
$3,296.29,  within  a  reasonable  time  to  be  tised, 
with  intercat  thereon  from  March  10,  ISTl, 
which  was  accordingly  so  ordered,  and  the  said 


at,  and  received  by  him,  with  the  interest 
thereon,  it  was  ordered  and  decreed  bj  the  Su- 
preme Court  that  Embry  be  enjoined,  under  a 
penalty  of  $20,000,  payable  to  the  petitioners, 
to  abstain  and  desist  from  the  further  prosecu- 
tion of  tiis  suit  upon  tbe  judgment,  and  from 
instituting  any  oUier  suit  or  action  thereon,  or 
from  executing  or  in  any  mannc~  enforcing  tbu 
same  against  the  petitioners. 

Proceedings  in  error  were  taken  in  due  form 
to  review  this  judgment  in  the  Supremo  Court 
of  Errors  of  tbe  State,  It  being  assigned  for  er- 
ror "That  the  judgment  and  decree  is  in  con- 
travention of  article  4,  section  1,  of  the  Consti- 
tution of  the  United  States,  and  section  905, 
chapter  17,  title  18,  of  tbe  Revised  SUtutes  of 
tbe  United  States,  In  that  it  enjoins  the  prose- 
cution of  a  suit  OD  a  judgment  of  tbe  Supreme 
Court  of  Uie  District  of  Columbia,"  and  "that 
the  decree  enjoins  the  collection  of  a  judgment 
of  a  court  ot  the  United  States." 

The  opinion  of  the  Supreme  Court  of  Errors, 
in  passing  upon  the  case  as  presented  by  the  re- 

Sort  of  the  committ«e,  and  advising  as  to  tbe 
ecree  to  be  rendered  thereon,  is  reported  in  46 
Conn.,  596. 

The  finaJ  decree  entered  hi  putsuonce  thereof, 
and  affirmed  by  that  court,  is  now  brought  into 
review  in  this  court  by  writ  of  error. 

Menrt.  A.  Ii.  MerrlmAn  and  E.  Ijander, 
for  plaiutia  in  error. 

Memnr*.  J,  Halser>  CharUi  W.  Horiwr  and 
T.  J.  Durant,  fnr  defendants  in  error. 


3fr.  JvMet  Ma,ttltawa  delivered  tbe  opin- 
ion of  tbe  court; 

A  suggcation  ts  made  in  argument  that  the 
plalntifl  in  error  Is  estopped  to  prosecute  this 
writ  to  thereverssl  of  the  decree  below,  because 
tt  appears  that  the  amount  of  money  ordered  by 
It  to  be  pdd  to  him  as  a  condition  of  relief 
granted  nu  beo*  accepted  by  him.    It  is 


that  this  is  a  release  of  errors.  Without  enter- 
ing upon  a  discussion  of  tbe  general  questiou. 
It  IS  Gufllcient  for  the  present  purpose  to  say 
that  no  waiver  or  release  of  errors,  operating  as 
a  bar  to  the  further  prosecution  of  en  appeal 
or  writ  ot  error,  can  be  implied,  cicept  &om 
conduct  which  is  incondsteut  with  the  claim  of 
a  right  to  reverse  the  judgment  or  decree,  which 
it  is  sought  to  bring  into  review.  If  the  re- 
lease is  not  expressed,  it  can  arise  only  upon 
the  principleof  an  estoppel.  The  present  is  not 
such  a  cose.  Tbe  amount  awarded,  paid  and 
accepted  constitutes  no  part  of  what  is  in  con- 
troversy. Its  acceptance  by  the  plaintiff  in  er 
lor  cannot  be  construed  into  an  admission  tha 
the  decree  he  seeks  to  reverse  is  not  erraneous; 
nor  does  it  take  from  the  defendants  in  ems 
anything,  on  the  revereal  of  the  decree,  to  which 
they  would  otherwise  be  entitled ;  for  they  cod- 
not  deny  that  this  sum,  at  least,  is  due  and  my- 
able  from  tbem  to  the  plaintiff  in  error.  But 
in  every  point  of  view,  the  objection  is  met  and 
aasweira  by  the  decision  of  Uiis  court  in  the 
of  V.  b;.^  V.  Diuhiel.  S  Wall.,  688  [70  U.  B.. 


XVIII..  2081. 

The  jurisdicti 
writ  of  error  Is  conferred  by  section  706,  Be- 


diction  of  the  court  invoked  by  tbi; 


vised  Statutes,  it  being  a  case  in  which  a  title 
or  right  is  claimed  under  an  authority  exercised 
under  the  United  States,  and  the  decision  of  tbe 
state  court  being  in  denial  of  the  title  or  right 
so  asserted.  It  was  decided  in  Dupataevr  r. 
Rockereau.  21  WalL,  180 [88 U.  S..  XXII.,  588], 
that  such  a  question  is  undoubtedly  raised  wben- 
cver  a  state  court  refuses  to  give  effect  to  tbe 
judgment  of  a  court  of  the  United  8tates  ren- 
dered upon  the  point  in  dispute,  and  with  Juris- 
dlction  ot  tliecaseandof  theparties.  Tbejndg- 
m^Et,  which  is  tbe  subjec^matter  of  tbe  ntin- 
tioa,  is  that  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  which  isacourt  of  the  United 
States.  The  question  we  have  to  determine  is. 
whether  the  Supreme  Court  of  Errors  of  the 
State  of  Connecticut,  in  the  decree  complained 
of.  gave  to  that  judgment  its  due  effect. 

Section  90G,  Revised  Statutes,  which  embod- 
ies tbe  original  Act  of  I7S0  [1  Stat,  at  L.,  12S], 
and  tbe  supplement  thereto  of  1804  [2  Stat,  at 
L.,  3961,  provides  that  the  records  and  judicial 

Eroceeilings,  not  only  of  the  courts  of  any  State, 
ut  also  of  any  Temtory  or  of  any  country  sub- 
ject to  the  jursdiction  of  the  United  States,  au- 
Ihenticaied  as  Laerein  prescribed,  "  Sball  have 
such  faith  and  credit  given  to  tbem,  in  every 
court  within  the  United  Stales,  as  they  have  by 
law  or  usage  in  the  courts  of  tbe  State  from 
which  tbeyare  taken;"  wliicb,by  supplying  the 
ellipsis,  must  be  taken  to  mean,  sudi  faith  and 
credit  as  they  are  entitled  to  In  the  courts  of  tbe 
^tate,  TerritoTV,  or  other  country  subject  toth« 
jurisdiction  ol;  the  United  States  from  which 
th^  are  taken. 

So  far  as  this  statutory  provision  relates  to 
the  effect  to  be  given  to  the  Judicial  proceedings 
of  the  States,  It  is  founded  on  article  rv..  sec- 
tion 1,  of  the  Conadtution,  which,  however, 
does  not  extend  to  tbe  other  cases  covered  t^ 
the  statute.  The  power  to  prescribe  'wbat  ef- 
fect shall  be  ^ven  to  the  ludicjal  proceedlngB 
—  of  tbe  United  States  U  conferrecl 


power  of  tbe  United  States,  wUdi  authorize  all 
/  -  107  C.  S. 
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V  ■nd  proper  for  executing 
da  powtn  TCsted'b;  the  Constitution  In  tbe 
It  of  Um  United  Btetei,  or  in  an;  de- 
ir  oSoer  thereof,  and  which  declare 
MT  of  the  MUboritf  of  the  National 
s  wiibin  the  limits  of  the  Constitu- 


t  with  iu  lerhtortal  jurisdiction. 
n«  Ik  SopnnK  Coart  of  the  District  of  Co- 
tetfa  is  >  cooit  of  the  United  Stales,  results 
bm  tkc  i^hi  wbicb  the  Constitution  has  given 
iiritiiw  iTfrn4iim'Tr'"g'°'"'"" """■*'"'"'»- 
mt  AoconliBgljr.tlieJiiagmentsoftbe  courts 
(4  Ike  Cnited  States  hare  invariably  been  recog- 
ami  m  nfnsa  the  same  footing,  so  far  as  con- 
(Hw  Ike  obligmtion  cmted  by  them,  with  do- 
■bBk  Jodcmaits  of  the  8tates,  wherever  ren- 
dndMdvrtKrevcT  sought  to  be  enforced.  Bor- 
•q  T  Aritmoa,  «  Har.  &  J.,  183;  JfiUeU  v. 
f^tLm.  Ann. ,  248;  Adanu  v.  tfoff,  88 Conn., 
{ft  "'■nrrt  v.  iAumxin.  7  Porter,S18:  Pepoon 
t.  Jlvb'iu.  3  Johns.  Cas.,  119;  TtWi^nu  v. 
iab.  14  Pk..  228;  TumbuU  v.  /hystm,  9S  U. 
S.  418  rXXIV.,  4371;  Cagt  v.  Oatidy,  23 
Bb».,  1«  [MU.  8.,  XVT,  4801;  Oo^ixVi  v. 
'^,teawT..B3-10e. 

TW  mle  for  deUnniulug  what  effect  shall  be 
(n«  Id  (ocb  JndgiMiits,  is  that  declared  by  this 
c^vi,  ta  fCBpecl  to  the  faith  and  credit  to  be 
0^  Id  tbr  Judgments  of  state  courts  in  the 
nvkt^ocber  States,  ID  the  case  of  M'Slmoylc 
<  Qim.  13  PR..  813-326.  where  it  was  sud: 
Tfcg-  are  record  evidence  of  a  debt  or  judg- 
B9a  tt  tvcoatl,  to  l«  owtested  only  in  such 
Its  of  record  msy  be;  and,  cod- 
,.  tcoDclnMre  upon  tnc  defendant  in 
"^  Suig.  except  for  such  causes  az  would  be 
rAinI  lo  set  aiode  Ibe  judgment  in  Ihe  courts 
^^  ttaie  in  which  it  was  rendered." 

D  then  arises:  what  causes  would 
olBcaent  in  the  District  of  Columbia, 
^  a  the  law  then  in  force,  to  have  au- 
A  rta  eoaits  to  set  aside  the  judgment  re- 
■nad  (hoc  bv  Embry  against  Stanton  and 
IMVT 

Tk>  !■  swill  ml  by  the  decision  of  this  court. 
■■  Ik  p(w(,  in  the  esse  of  Iiu.  Co.  v.  Bodg- 
>.  ;  CiSBcb,  S3S.  That  was  a  bill  in  equity, 
■■■•acDiiftof  tlte  IMiitrict  of  Columbia,  per- 
Mdy  III  en>c)in  tbe  collection  of  so  much  of 
^tgmoA  at  law  reoovervd  in  the  District  as 
It  claimed  to  be  the 


a  fraud  bad  been  ptaclice<i 
tte  — dfrwrlKTS  in  a  valued  policy  of  ma- 
MiiJMLi.,  by  an  oTervaluBtion  of  tuc  ship. 
hM  the  nmpUlnant  had  been  prevented 
■afeMCtbedrfrow  at  law.  <ji' icfjvttiee 
tsfl.  dafiroing  the  opinion  of  tbe  couri,  af- 
kC  ik>  decrae  Ol  the  court  below  dismiss- 
»  ML  sWed  the  rule  as  follows: 
'  ikan  aWnKing  (o  drsw  any  precise 
V  «Uck  eonns  of  equity  will  advance 
■^■rl  thrr  cwinat  paaa.  In  restraining  par. 
r^  arsUDg  ibesMelYei  of  judnnenis  ob- 


te  a  tadgment.  and  of  which 
T  coald  Dot  have  availed  him- 
•  «a«ic<'kw  «ro<  which  be  mi^t  have 
I  ksaadf  ai  few  bat  was  prevented  by 
»  vcUoK.  "—'—I  with  any  fonlt  or 
:  vnn 


negligence  In  himself  or  his  twenta,  will  Justify 
an  application  to  a  court  of  c£ancery.  On  the 
other  hand,  it  may  with  equal  safety  be  laid 
down  as  a  general  rule  that  a  defense  cannotbe 
set  up  in  equity,  which  has  been  fully  and  fair- 
ly tried  at  law.  although  it  may  be  the  opinion 
of  that  court  that  the  defense  ought  to  have  been 
sustained  st  law.  In  the  case  under  considera- 
tion the  plaintiffs  ask  the  aid  of  this  court  to 
relieve  them  from  a  judgment,  on  account  of  a 
defense,  which,  if  good  anywhere,  was  good  at 
law,  and  which  they  were  not  prevented,  by  the 
act  of  tbe  defendants  or  by  any  pure  and  un- 
mised  accident,  from  making  at  law," 

This  was  held  to  be  the  law  prevailing  in  the 
District  of  Columbia,  not  by  reason  of  any  Iccal 
peculiarity,  but  becAuso  it  was  a  general  princi- 
pleofeqiuty  jurisprudence.  It  was  repeated  in 
Hendnehan  v.  HiiuJdey.  17  How.,  448  [B8  U. 
B.,  XV.,  123],  where  the  rule  was  condensed  by 
Mr.  JtuiHct  Curtis  into  the  following  statement: 
"  A  court  of  equity  does  not  interfere  with  judg- 
ments at  law,  unless  the  complainant  has  an 
equitable  defense,  of  which  he  could  not  avail 
hiinself  at  law,  because  it  did  not  amount  to  & 
legal  defense,  or  bad  a  good  defense  at  law, 
which  he  was  prevented  from  availing  himself 
of  by  fraud  or  accident,  unmixed  with  negli- 

fnceof  himself  or  his  agents."  Creatiiv.Sii>i$, 
How.,  193;  Walker  v.  RMtnt.  14  How.,  D84. 
It  was  re-alflrmed  in  Cnm  v.  Handles,  M  U.  8., 
6B2  [XSrV.,  2101  and  in  Broan  v.  Suena  VitUt 
Co.,  95  U.  8.,  157  [XXIV..  4^2]. 

This  la  the  doctrine  recognized  and  applied 
by  tbe  Supreme  Court  of  Errors  of  Connecticut 
in  the  case  of  I^ree  v.  Olney,  20  Conn.,  644. 
That  was  a  bill  in  equity  to  restrain  the  collec- 
tion of  a  judgment  recovered  In  New  York, 
upon  the  ground  that  the  complainant  bad  a 
good  defense  at  law  to  the  action,  which  lie  waa 
prevented  from  making  by  the  fraud  of  the  de- 
fendant. It  was  there  said  by  that  court:  "It 
is  well  settled  that  this  jurisdiction  will  be  ex- 
ercised, whenever  a  party,  having  a  good  de- 
fense to  an  action  at  law,  bas  had  no  opportu- 
nity to  make  il,  or  has  been  prevented  by  Ihe 
fraud  or  improjier  manaKemeat  of  Ihe  other 
party  from  makmg  it,  and  by  reason  thereof  a 
judgment  bas  been  obtained  which  it  is  against 
conscience  to  enforec."  Then  stating  that  the 
action  waa  founded  on  an  alleged  contract,  on 
uhichtlic  complainant  was  not  personally  liable, 
having  been  made  by  him  as  agent  for  a  corpo- 
ration, and  that  this  was  known  to  the  parly 
suing,  the  couri  continui::  "  If  this  was  all,  Ihe 
plaintiff  would  have  no  remedy,  however  un- 
just it  might  be  to  compel  him  to  pay  that  judg- 
ment. Still,  ashe  was  duly  served  with  process 
in  that  suit,  it  was  his  duty  to  make  defense  in 
It;  and  an  injunction  ought  not  to  be  graDled 
(o  relieve  htm  from  the  consequences  of  uisown 
neriecl." 

The  court  then  proceeds  to  show  that  he  not 
only  bad  a  good  defense,  but  tliat  it  waa  bis  in- 
tention to  make  it,  which  he  would  have  dona 
had  he  not  been  led  by  the  assurances  of  the  at- 
torpcy  for  the  plaintiff  in  the  action  to  believe 
that  it  had  been  abandoned,  so  that  its  subse- 
quent prosecution, without  further  notice,  oper- 
ated as  a  surprise,  tantamount  to  a  fraud;  and 
that,  consequently,  there  was  no  ground  on 
which  lo  impute  JHchcs  to  the  complaioutt  In 
not  defending  himself  at  law. 
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A  Bubeeqneiit  action  was  brought  in  NewTork 
upon  the  same  iudgmeDt  by  lui  assiguee  of  the 
pUlutifF,  to  which  the  defendant  setup  aaabar 
the  Connecticut  decree  perpetually  enjohiingita 
executfon, which,  by  the  judgmentof  the  Court 
of  Appeals  of  New  York,  was  suBtamed.  Dob- 
ton  V.  Psaree.  13  N.  T.,  156.  The  court  said, 
p.  167:  "  The  decree  of  the  Court  of  Chancery 
of  the  8tate  of  Connecticut,  aa  an  operative  de- 
cree, BO  far  as  It  enjoined  and  restrained  the 
parties,  had  and  h^  no  extraterritorial  effi- 
cacy, aa  an  injunction  doea  not  affect  the  conria 
of  tnis  Slate;  but  the  judgment  of  the  court 
upon  the  matters  litigated  Is  conclusive  upon 
the  partiea  everywhere  and  In  ereiy  forum 
where  the  same  matters  are  drawn  in  questlou. 
It  is  not  the  particular  relief  which  was  granted 
which  affects  the  parties  litigBtlDg  in  the  courts 
of  this  State;  but  it  is  the  adJud^Mionand  de- 
termination of  the  facts  by  that  court,  the  final 
decision  that  the  judgment  woa  procured  by 
fraud,  which  is  operative  here,  and  necessarily 
prevents  the  plaintiff  from  asserting  rjy  claim 
under  it." 

The  same  rule,  as  to  the  jurisdiction  iq  equity 
to  enjoin  the  enforcement  of  Judgments  atlaw, 
was  declared  by  the  Supreme  Court  of  Errors  i 
of  Connecticut  in  the  case  of  Vanington  v. 
HolaHrd,  17  Conn.,  530,  in  tlieso words:  "  This 
jurisdiction  will  be  exercised  where  to  enforce 
a  judgment  recovered  is  against  conscience,  and 
wnere  the  applicant  had  no  opportunity  to  make 
defense,  or  was  prevented  liy  accident,  or  the 
fraud  or  improper  management  of  the  opposite 
party,  and  wlUiout  fault  on  his  own  part. 

To  the  same  effect  is  the  case  of  Borland  v. 
Thornton,  12  Cal.,  440,where  the  subject  is  dis- 
cussed and  the  authorities  cited. 

These,  then  are  the  principles  which  should 
have  govemea  the  Supreme  Couix  of  Errors  of 
Connecticut  in  the  proceedings  and  judgment 
now  under  review.  It  remains  to  ascertain 
whether  they  were,  in  fact, applied  In  its  dealing 
with  the  Juagment  sought  to  be  enforced  by  the 
plaintiff  in  error. 

No  question  is  made  of  the  right  of  that  court 
to  entertain  the  jurisdiction  to  enjoin  proceed- 
ings upon  the  judgment,  notwitbstendingit  WHS 
the  judgment  of  a  court  of  the  United  States. 
It  had  jurisdiction  of  the  person  of  the  plaintiff 
in  error,  who  was  himself  seeking  the  aid  of  the 
s  of  that  State  In  his  suit  at  law  upon  the 


judgmen 


anymatter  of  fact  found  In  the  record 
before  us.  The  facts,  aa  ascert^ned  and  acted 
upon  by  the  state  court,  are  assumed  to  be  tnie. 
"nie;  are  contained  In  the  report  of  the  com- 
mittee appointed  to  hear  the  evidence  and  report 
his  coocluBlons  of  fact,  which  were  accepted  by 
the  court,  and  they  are  not  the  subject  of  any  ex- 
ception. 

The  Supreme  Court  of  Brrora  of  Connecticut 
■tate  tfae  noonds  ot  tbdt  judgment  in  the  re- 
port of  the  case.  jSbtnton  v.  Ernltry,  46  Conn., 
BOO,  and  hold  that  npon  its  drcumstAncee  it 
comes  within  the  rule  laid  down  in  Ptarw  v. 
(Mfuy.aOConn.,  544,  already  noticed.  The  con- 
duct of  tfae  plalntiif  In  otot,  alleged  as  the 
groond  for  granting  tfae  relief  decreed,  !■  that 
oe  "  Unintentional^  gave  them  (the  com^aln- 
ants)  every  reason  for  tblnUog  that  he  did  not 
believe  that  he  had  uy  right  to  aak  for  a  Judg- 
8&0 


ment  for  a  larger  sum  and,  of  coune,  tlui  he 
would  not;  he  unintentionally  led  theia  to  be- 
lieve and  act  upon  the  belief,  that  the  oaly  toBs 
which  could  ptMsIbly  ensue  from  either  a  partial 
or  a  total  omission  of  prepaiatlDD  for  trial  would 
be  the  sum  of  |e,3M.a9."  The  soUtaiy  foa 
upon  which  these  Inferences  test  is,  that  the 
pMntiff  in  error  originally  presented  ao  accoucii 
for  payment,  clainung  that  sum,  as  a  commis- 
sion at  the  rate  of  five  per  cent  upon  the  amount 
collected,  and  the  comidalnants  refusing  to  piT 
any  part  of  It,  on  the  groimd  of  defenses  whicb 
applied  to  the  whole  <h  it,  brought  his  fiiat  soit 
In  Connecticut  against  them,  and  in  his  dechnt 
Uon  joined  a  special  count  on  an  agieemeni  foi 
this  rale  of  compensation,  with  a  geneial  couDI 
upon  a  quantum  meruit.  The  decuration  in  llu 
action,  in  which  judgment  was  rendered  by  thi 
Supreme  Court  of  the  District  ot  Columbia. -vp 
tained  two  similar  coimts.  It  Is  argued  froa 
this  ttiat  the  claim  for  $10,000  damages,  appro 

E'lste  to  Iho  quantum  meruit  count,  could  onl; 
ve  been  regarled  aa  a  form  of  pleading,  ad 
calculated  to  remove,  from  the  minds  of  1h> 
defendants  sued,  the  effect  produced  by  the  pi^ 
cise  and  explicit  statement  of  the  bill  of  par 
ticulars;  which,  regarding  as  obtained  presnmr 
tively  from  the  papers  of  the  decedent,  they  bai 
a  right  tu  treat  as  equivalent  to  a  declaralioi 
that  Ihoae  papers  furnished  positive  evidenc 
that  there  whs  a  contract  calling  for  payment  a 
tlist  rate;  tliat  the  plaintiff  in  error  by  "  Noac 
or  word  gave  any  intimation  tiint  heconaderei 
himself  entitled  to  or  intended  to  Hiiini  more ; 
and  that  all  this  was  "CalcuUted  to  and  did  i 
fact  produce  the  belief  on  their  part  that  n 
more  would  in  any  event  be  asked  of  the  coui 
than  'x>  assess  the  damages  according  to  th 
terms  of  the  contract." 

It  is  admitted,  however,  that  the  plaintiff  i 
error  did  not  know  of  the  alleged  Bpedal  coi 
tract;  that  he  did  not  intend  U>  give  to  the  d< 
fendants  in  error  any  assurances  on  the  subjec 
and  that  he  did  not  Know  that  they  were  rcl; 
ing  upon  what  they  now  allege  has  mislel  then 
In  all  this  there  iscertainlynofraud;  infac 
there  Is  not  enourii  to  suggeet  a  fault  on  tl 
part  of  the  plaintUf  in  error.  He  presented  a 
account,  which  (it  is  now  confessed  for  tbtni 
if  not  by  them,  that)  the  defendants  In  em 
ought  at  the  time  to  have  paid.  This  they  r 
fu^todo,  denying  all  lialnlityfor  any  amoun 
on  the  ground  that  no  legal  claim  could  ari 
for  services,  such  aa  were  rendered,  no  malt 
how  valuable  they  had  been.  Suit  was  thi 
brought  upon  the  claim,  both  upon  an  cxpre 
and  an  implied  contract.  It  was  coutested 
every  polni  The  parties  were  adversaries,  ai 
there  is  no  ground  whatever  for  any  claim  i 
the  part  of  the  defendants  in  error,  that  tb' 
were  relying  upon  aasurances  of  any  char&d 
upon  the  iwrt  of  Embiy.  If  they  took  an 
thing  for  granted.  It  was  upcm  thejr  own  i 
sponslhillty  and  at  their  own  risk.  They  □ 
ther  expected  nor  feared  a  recovery  agaii 
ibem  for  any  exceaa  beyond  the  contnct  ra 
because  the;  irere  confldent  they  wonU  deft 
It  alt<wether.  ^biy  was  an  wtoifaitotiati 
had  aou^^t  to  obtain  payment  whboot  1i 
„-Jon,  and  tailed.  It  was  his  doty  to  sue  I 
and  recover  whatever  the  law  would  give  hi 
He  owed  no  duty  to  his  adveraariea,  except  t 
opportunity  of  defnue.    Tint  th^  have  < 
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)b^  If  not  taqwored;  and  tf  it  hu  not  been 
■  tnikbie  M  it  would  tuve  been,  in  cue  they 
bvi  Bt"**— ^  tbemaelvefl,  u  thej  claim  their  op- 
poMM  aboold  have  done,  to  the  special  con- 
Baot,  wUdi  tbev  now  insiit  was  bindins:  upon 
hoa  Um  and  tbem,  it  was,  aa  found  in  this 
mail,  in  pert,  at  least,  "  BecMise  their  coun- 
■)  had  ODdiK  ccMilUeace  id  legal  defenses 
•oteM  ibe  cfUln  i**™*"^  and,  therefore,  did 
d  the  full  Importance  to  the  ' 


■u  dt  fala  eUcBta  of  beiiwjETe|iared  with  proof 
edal  acreeawol.    That  Mfieemenl " 
a  aTOM,  on  the  ground  that  it  waj 


dthe^M 


at  they 


Etcnlelr  staked   their  cat 

Moe,  they  wek  to  Impute  to  Uieir  adTeraaneti 

lit  rc^Moaibilit  J  of  th«ir  own  mistake. 

TW  lacbea  at  the  defendants  In  error  la 
■qoaBf  manif eaL  One  of  them  was  absent  from 
.  da  insl:  the  repoilof  the  committee  states  that 
'  '  His  attntdance  nlg^t  have  been  secured  by 
wsaoGaMe  diligence,  if  such  attendance  had 
tm  denned  tctt  important."  The  other  was 
b  Vaahinctoo,  bat  loo  ill  to  attend  the  triaL 
Bk  oooaad  aaked  a  postponement  on  that  ac- 
tam,  boL  w  the  report  continues,  "  No  sfflds- 
fk  wM  oAered  in  support  of  the  motion,  and  It 
WIS  denied.  Tlie  petitioners'  counsel  appears 
*»  hare  been  content  to  proceed  with  the  trial 
s  the  afascDce  of  his  clients.  He  had  full  nod, 
H  3  laned  oat,  tmdue  confidence  in  the  legal 
Mnaa  which  appeared  bv  the  record  to  have 
t»m  ast  op  at  the  trial,  ana  took  it  for  (granted 
Art  in  BO  erent  could  more  be  recover^  than 
tUM-V."  Tliere  were  two  lette.-s  from  Mr. 
lltlaaiMi  to  the  defendants  in  error  in  their  pos- 
M^CB.  aad  not  known  to  the  plaintiff  In  error. 
ofiBafr  iiefeiiUig  to  the  special  agreement  aa 
fiW  tfce  fate  of  compensation,  which  might 
bifc  been  pn>dac«d  on  the  trial,  but  were  not. 
T^  hasl  cacaped  the  recollection  of  the  active 
^naa.  Stanton,  who.  for  the  preparation  of 
te  ilrfrnT.  had  [daced  in  the  Lauds  of  bis 
»wiil1  in  WaafaingtoD  all  the  papers  which  be 
sq^nacd  related  to  the  sabject  of  the  suit.  The 
i^m  nd^rrred  to  were  not  found  bj  htm  unlU 
Aft  ilic  trial  and  disposition  of  the  case  in  the 
^yit,  Oonrt  of  the  District  of  Columbia.  It 
■  iiiiUj  rlear  froca  Ibis  statement  that  the  dc- 
hndsaMs  in  error  are  chargeable  with  carclesK- 
1^  aod  vnirt  of  ditigence  in  not  maktag  and 
mm^img  tbc  defense  on  the  ground  of  aa  ex- 
;na  aaiM  ■■■  in  for  a  fixed  rate  of  cumpensa- 
Li  It  la  fnllj  acoounted  for  b;  the  other 
in  s  tte  eaae.  The  report  of  the  committee 
man  thM  Ibey  were  "  not  alive  to  the  impor- 
«Ka  td  b*!^  pnpMcd  at  the  trial  In  Washing- 
*■  *lih  Ibe  proof  of  the  special  agreement 
*Wr*  the  letters  fomlahed; "  and  for  the  rea- 
^  ^m  ther  took  it  for  granted,  without  sufit- 
'MB  gtaama*.  aa  we  have  already  seen,  that  no 
tma^^rj  ooold  be  bad  for  a  larger  amount,  and 
^  *i>  ta«ad  chicdr  on  their  overweening  con- 
r  in  ikeir  abUiiy  to  defeat  the  recovery 


_   _  c  joiT  upop  evidence  sub- 

Ii  was  one  of  the  points  of  the  issue 
ad  WW  ao  ncanlsd  by  both  parties.  The 
m^ati  tor  the  defendants  in  error  asked  ao  in- 
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After  tbe  Tsrdlct,  a  mouon  for  a  new  trial  w 
made  on  the  two  grounds:  flrst,  that  the  dam- 
afwa  were  ezcaaalrei  and,  second,  that  since  tbe 
trial,  evidence,  vital  to  the  case,  has  been  dia- 
covered.  That  motion  wss  overruled  and  an 
appeal  was  taken  to  the  Gennal  Term,  where 
the  judgment  was  affirmed.  "Die  motion  for  a 
new  trial  does  not  disclose  what  new  evidence 
had  been  diacoveied,  nor  was  any  affidavit  filed 
setting  out  its  materiality,  the  circumstances  of 
its  discovery  and  the  reasons  why  It  could  not 
have  been  produced  at  the  trial.  There  is  no 
reason  to  doubt  but  that  the  evidence  In  ques- 
tion consisted  of  the  very  letters  referred  to. 

It  thus  appears  that,  uter  the  trial  and  after 
the  consequences  of  the  failure  of  the  defend- 
ants in  error  to  make  good  the  defense  now  i» 
lied  on  ^d  become  maitifest,  they  hod  the  op- 
portunitv  to  bring  the  very  matter  to  the  atten- 
tion of  the  Supreme  Court  of  the  District,  and 
did,  In  fact,  appeal  lo  its  discretionary  power  to 
grant  a  new  trial  for  reasonable  and  sutficient 
cause.  The  motion  for  a  new  trial  was  made 
March  IT.  187S.  was  not  overruled  at  Special 
Term  till  April  19,  1878,  and  the  appeal  to  the 
General  Term  was  not  disposed  of  until  Octo- 
ber 3T,  1878  and,  in  fact,  owing  to  an  irregular- 
ity In  the  entry  of  Judgment,  the  verdict  was 
under  the  control  of  the  coun  undl  Seplembnr 
38,  1874.  During  this  Interval,  there  was  ample 
time  in  which  to  present  the  facts  and  the  ap- 
plication, and  all  illuaiona  aa  to  the  intentiona 
of  tbe  pldntiff  In  error  had  been  dispelled  bj 
the  trial  and  verdict.  If  it  was  not  brougbtfor- 
ward  It  was  from  pure  neglect.  If  it  was,  as  It 
appearstohavebeen.acourtof  competent  Juris- 
diction baa  passed  upon  the  very  matter  sought 
be  ^rain  litigated  in  the  courts  of  Connectl- 
t  The  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  refusing  to  grant  & 
)w  trial, was  final.  It  was  not,  forthal  cause, 
ibject  to  t>e  reviewed  on  an  appeal  or  a  writ  oi 
Tor  in  any  superior  jurisdiction,  and,  for  tbe 
Jne  cause.  It  la  not  to  be  reviewed  elsewhere. 
In  the  case  of  /nc  Co.  v.  Hodgtim,  supra,  the 
court  had  refused  (8  Cranch,  808)  to  permit  the 
defendant  to  file  the  additional  pleas  raising  the 
defense  which  was  tbe  basis  of  the  appllcs^on 
for  reUef  In  equity.  7  Cranch,  8Sa.  In  the 
former  case  the  court  said  (6  Cranch.  217): 
'TfaU  court  does  not  think  that  tbe  refusal  of 
n  Inferior  court  to  receive  an  additional  plea, 
T  to  amend  one  already  filed,  can  ever  be  aa> 
signed  for  error.  This  depends  so  much  on  tbe 
dbcretlon  of  the  court  below,  which  must  be 
regulated  more  bytbo  particular  circumstances 
of  every  cose,  thui  by  any  precise  and  known 
rule  of  law,  and  of  which  die  Supreme  Court 
□ever  become  fully  possessed,  that  then 
d  be  more  danoer  of  Injury  In  rcvlaii» 

ers  of  this  kincT  than  what  might  resufi 

now  and  then  from  an  arbitrary  or  Improper 
exercise  of  this  discretion."  In  t'n'm  v.  Hand- 
Uy.  MU.  a,«02-«SftrXXIV.,316^18].itwai 
said;  "Mor  does  the  allegation  that  one  of  hi* 
witnesses  was  sick  dunag  the  examination, 
that  it  impaired  bis  recollection  and  rendered 
him  incapable  of  stating  material  facia  within 
hU  knowledge,  afford  aiij  sulBclent  support  to 
the  present  application.  Accidents  of  the  kind 
occasionallyoccurb  tbe  courae  of  the  trial;  but 
Ul 
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the  plain  remedy  for  such  bo  embarrassment  is 
an  application  to  tbe  conn  to  poetpone  the  trial 
or  to  continue  the  caae,  as  the  c&cumBtances 
may  require.  ApplIcallonB  of  the  kind,  if  well 
founded,  are  seldom  or  never  lefuaed;  but  If  a 
party  elects  to  proceed  and  take  his  chance  of 
succeea,  he  cannot,  If  the  verdict  and  judgment 
are  against  htm,  go  into  equi^  and  claim  to 
have  the  judgment  ealoined.  If  a  witness  is  too 
unwell  to  testify  underetandingly,  the  proper 
~~med/forthe  party  is  to  moreior  a  posmoue- 
eotof  thetrial;  and  If  he  electa  to  proceed  and 


Supreme 

rest  tbelr  judgment  upon  another srouad, which 
it  la  proper  to  examine  and  consider.  It  may 
be  stated  as  follows :  that  Atkinson,  himaeli, 
if  alive,  could  not  have  obtained  a  Judgment, 
except  upon  Iiia^>ecialcont]«Ct,withoutsucha 
suggestion  of  a  ^Isebood  as  would  have  nude 
ft  uncouBcIonable  for  him  to  retain  it;  that  the 
administrator,  representing  bim,  stands  lu  no 
different  postliou,  aa  he  ia  seeking  to  enforce  a 
judgment  which  his  Intestate  could  not  equita- 
bly oo,  and  that  his  having  "Failed  to  come  to 
I  ]  0]  the  knowledge  of  the  truth  as  to  the  debt,  and 
In  ignorance  misled  the  court  Into  tbe  rendition 
of  a  wrongful  judgment,  does  not  destroy  (he 
right  of  the  petitioners  to  have  the  wrong  cor- 
rected now  that  it  is  pointed  out." 

But,  in  ouropinion,thia  view  cannot  be  main- 
tained. It  seems  to  constitute  ibe  plaintiff  Uie 
guardian,  not  onlv  of  bis  own  rights  but  also  of 
his  advetaoiT,  ana  to  relieve  tbe  latter  from  the 
obligation  of  taking  any  caro  of  himself.  We 
are  not  prepared  to  say,  that,  if  Atkinson  In  his 
lifetime,  tutd  presented  his  account  for  tbe 
amount  now  admitted  to  be  due  upon  the  con- 
tract, and  had  been  told  bj  Stanton  and  Palmer 
that  they  repudiated  all  liabilltv  on  the  ground 
that  his  services  were  illegal  and  against  public 
policy  and,  therefore,  not  entitled  to  compensa- 
tion at  all,  he  would  Lave  been  guilty  of  any 
breach  of  law  or  morals,  in  insisting  upon  n  hat- 
cver  tbe  law  would  award  for  their  actual  value. 
Ceitainly,  he  was  not  bound,  after  that,  to  con- 
fine bU  claim  to  tbe  limits  of  a  contract  which 
the  other  parties  refused  either  to  recognize  or 
perform;  and  if,  on  suit  brought,  bo  left  them 
lo  use  it  as  a  defense,  if  they  saw  fli.  or  to  waive 
it  for  the  chance  of  slefentinghis  recovery  alto- 
gether, wc  knowof  no  principleof  equity  which 
would  forbid  it.  It  is  to  be  remembered  that 
there  is  nothing  uncoDSclouable  or  oppressive 
io  the  judgment  itself  which  is  tbe  subject  of 
tbe  jireseot  complaint.  It  represents,  by  tbe  ad- 
judication of  a  competent  judicial  tribunal, hav- 
ing full  Jurisdiction  of  the  parties  and  the  con- 
troversy, the  reasonable,  actual  value  of  benell- 
cial  services  rendered  by  Atkinson  to  the  de- 
fendants in  error.  No  fraud  or  unfairness  was 
practiced  by  the  plointill  in  error  in  procuring 
It.  The  defendants  in  error  had  abundant  op- 
portunity to  make  tbe  defense  they  now  urge. 
and  if  they  failed  to  do  so.  it  was  altogether 
their  own  fault.  Tbe  judgment  Is  conclusive 
between  the  parties,  upon  all  tbe  points  made  in 
the  present  suit,  in  the  jurisdiction  where  it  was 
rendered,  and  was  entitled  to  be  so  regarded  in 
tlie  court.4  of  Connecticut.  In  restraining  fur- 
ther proceedings  upon  it,  In  the  terms  of  the 
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decree  under  review,  the  Supreme  Court  oIEr. 
rors  of  that  State  have  not  given  it  that  due 
effect  to  which,  under  the  autnori^  of  the  Con- 
stitution and  laws  of  tbe  United  States,  it  isen- 
titled.  In  OuU  retpect,  there  it  man^ett  error  in 
iU  decree,  tot/iepngudiceaft/ieplaiaiiffinerTor, 
for  icftieh  it  matt  be  mermd.  It  it,  attordinglg, 
to  ordered aitd the cavMTemaTidedto  the  Bupnmt 
Grmrt  of  Errori  of  the  Slate  of  ConnecUevt.  wUh 
intlrueiiont  to  renerte  the  dairee  of  the  Supaivr  | 
Court  withiTiaad  for  the  Oountgeflfaie  London, 
and  to  Hireet  that  eourt  to  render  a  decree  ditmim- 
ing  the  biU. 

Jtit,  aeeordingly,  to  ordered. 

IVueoopr.   Teet: 

James  H.  HoKeauer,  Clerk,  Bup.  Court.  D.  8. 


UNITED  STATES,  ttrrd.WAiui  B.  BoBmErr,    I 
Hff.  in  Err., 

HENSY  U.  TELLER.  Secretory  of  the  lo- 


(See  a.  c  IT  <mo,  e*-«s.) 
Pention,  right  to — doidile  pent 


1.  No  pensioner  baaa  vested  legal  rlsht  to  hie  pen- 
Ion.  PeDBloiu  are  the  bountiee  of  tbe  Oovemment. 

..'hloh  CODgrees  baa  the  right  u>  give,  vltbholil.  die- 
tribute  or  recall,  at  lis  dlsoretlon. 

2.  One  >ho  voluntorllj'  surrendered  his  pension 
under  a  speolal  Act,  In  onler  to  receive  a  larger  pen- 
sion to  wliloh  be  beeune  entitled  on  the  paasaKe  of 
a  geaeral  Act,  tbereb;  surrendets  bis  right  to  tbe 
former  j  he  cannot  bave  both. 

[No.  1185.] 
SubmiUed  Jan.  IS,  18SS.  Decided  Jan.  S9,  I8SS. 


TOI 


The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr,  Jvttiee  Woods: 

By  an  Act  passed  March  3,  ISTS.  entitled  "An 
Act  to  Revise,  Conaolidate  and  Amend  the  Pen- 
Laws,"  17  Stat,  at  L.,  569,  section  4;  Rev. 
Stat.,  sec.  46S8,  it  was  provided  that,  from  and 
after  June  4,  1873.  all  persons  entitled  by  law 
to  U  less  pension  than  thereinafter  specified. 
who.  whUe  in  the  military  or  naval  senice  of 
the  United  States  and  in  tbe  line  of  duty,  had 
been  so  permanently  and  totally  disabled  aa  to 
render  them  utl«rly  helpless,  or  so  nearly  so  as 

require  the  regular  personal  attendance  of 
another  person,  should  be  entitled  to  a  peusioD 
of  181.35  per  month. 

Afterwards,  by  an  Act  psssed  June  18. 1874, 
a  pension  of  {50  per  monUi  was  granted  to  Ibe 
persons  described  in  tbe  Act  of  March  3,  19i3, 
in  lieu  of  the  peo^n  of  |S1.ZS  granted  b;  thai 
Act. 

By  an  Act  approved  June  16,1880,  it  was  pro- 
vided as  follows:  "All  soldiere  and  sailors  *  *  * 
who  are  now  receiving  the  peudon  of  (GO  per 
month."  under  the  Act  last  aforesaid,  "eball  re- 
ceive, in  lieu  of  all  pensions  now  paid  them  bj 
tbe  Government  of  the  United  States,  and  there 
shall  be  paid  to  them,  in  the  same  manner  aa 
pensions  are  now  paid  to  such  peisons,  Ibesam 
of  %12  per  month."  Tbe  Act  lunher  declared 
"  That  all  peoMoners  whose  pensions  shall  be 
increased  by  the  provisions  of  this  Act,  from 
107  V.  S. 


Vnitkd  Statbb  v.  Texleb. 
|7S0,  being  a 


Jot  17, 1879,  to  Uie  time  of  the  taking  effect  of 
lUiAct" 

Prior  to  the  puaage  of  the  last  mentioned 
id.  CtufMi  bid  P^iaed  an  Act,  which  was  ap- 
pirrcd  Jbrcfa  S.  18T0.  "  Granting  an  Increaae 
<f  PeBBoB  to  Wanl  B.  Burnett."  which  wasas 
hBowi:  "That  the  Secretary  of  the  Inlerior  be 
Md  be  b  hereby  authorized  and  directed  to 
I'm  ootbepoidoD  roll  the  name  of  Ward  B. 
rliiiwll  iwl  paj  him  a  pension  of  $00  per  month , 
la  UcB  of  tte  pcorion  be  now  receivea;  but  noth- 
JHlBlUt  Act  contained  shall  entitle  the  said 
Dm  E  Burnett  to  arrean  of  pension."    SO 

tm.uu.ta. 

Ob  October  M,  1883,  Ward  B.  Burnett,  the 
fcnoo  gamed  in  the  special  Act  above  men- 
dDHd.  filed  In  the  Bnprvme  Court  of  the  Dla- 
BktafCalmnbiB,  as  relator,  in  the  name  of  the 
raikd  SiaUa.  a  petUion  ag^nst  Heniy  H.  Tel- 
br,  Secntarj  of  the  Depwtment  of  the  Inte- 
rior J«  which  he  redled  the  foregoing  legislation 
<i  ChagTOM,  and  avened  that  lie  was  a  survivor 
rf  tbe  wat  with  Mexico,  and  other  wars,  in 
rtU  bewMan  officer  in  the  Arm  j  of  the  Unii- 
d  :4tHcS;  that  be  was  wounded  at  the  batth  of 
(Vrabotco  on  August  24, 1 M7 ;  that  for  wounds 
■n^Tcd  in  hattk  It  was  pr.iuied,  under  a  f""- 
ori  pcDriod  law  ot  Ocmgreai,  a  pension  at  thu 
HH  of  fM  per  month,  which  he  rc<«ived  from 
lifM  1. 1M8.  lutil  March  8.  1879;  that,  un- 
fctkeqiecial  Act  of  the  dale  last  mentioned,  a 
MBOB  eentncmte,  dated  June  S,  1870,  signed 
^  tie  Secretarj  of  the  Interior  and  cou  ' 
«f*d  bw  the  Commissioner  of  Pensions, 
nntal  and  delivered  to  him.  on  which  he  waa 
M  fron  March  8,  I87B,  Utlaat*.  1882,  a 
*«  H  Or  rmie  o(  $50  per  month. 

7k  pttitiMi  further  alleged  that  the  relator 
Wanlied  (o  tbeCi-nunisaionerDf  PendouBto 
W  fdd  tltc  iacrcMed  rates  of  pension  author^ 
M  bf  tbe  said  Acta  of  Congreaa,  approved 
wiftttlndr  Jane  8,  1873.  June  IB,  1874,  and 
Jsat  W.  18W.  Aad  had  received  another  pen- 
«a  nnttcate.  dated  July  17, 1882,  which  re- 
'M  that  ikr  tdalor  was  entitled  to  a  pooi'ton 
■  Ike  nie  of  $80  per  month,  to  commcoce  on 
lifnfl  1.  ISW,  and  of  $S1.S9  per  month  from 
I^  t,  1971.  uid  of  $50  per  month  from  June 
t  r«;4.aiid$ra  per  month  from  June  17, 1878; 
&■.  -m  Jnly  21,  188S,  the  relator  returned  to 
*•  — marr  <rf  Ibe  Interior  the  pension  certif- 
^■■birk  Wl  been  iMued  to  hmi  under  the 
iWM  Am  ct  Congrcas  passed  March  8,  1868, 
Ca^vUB  a  pewlon  of  $50peTmonlh;  that, 
*hn  ha  Rtnmed  lald  certlflcate.  he  was  witb- 
'W  As  adrlce  of  counsel  and  was  fearful  that 
^■•qld  be  drprited  of  his grraim' pension  un- 
^tt>  »*enl  pension  laws;  and  thai,  on  Oc- 
.*_.  .—    _  •- imijiactfajK.  demanded  in 


Icale   which  the  Secre- 


^  HUidecWoa  made  October  .„, 

■'H  k  do.  Th«  pedtioD  pimyed  for  the  writ 
'•■arf^Mstooctnpd  the  Secretary  to  return 
■t  ■ilOimlr  to  tbe  rriator.  and  ■ '-'- 


im. 


YW  fJMiiinij  of  tbe  Inteiior  Oled  an  answer 
'-  etHou.  bi  whid)  be  alleged  that  since 
1971.  Ibe  iHuor  had  tecdred,  under 
^■^^  law*,  pajmeota  as  foUowi:  from 
r  (.  m.  to  Jane  4.  1874,  the  ran  of 
n  Otto. 


$2,421.66,  being  at  the  rate  of  $50  per  month: 
from  June  IT,  1878,  to  June4, 1882,  the  sumot 
$3,424.80,  being  at  the  iMe  $72  per  month; 
from  June  4,  lw2,  to  September  4, 1882.  at  the 
same  rate,  $216,  making  la  all  the  sum  of 
$0,812.48;  and  that,  in  addition  to  these  pav- 
menis  under  tbe  general  lawg,  he  had  received. 
under  tbe  special  Act  of  March  8,  1679,  Rant- 
ing him  bj  name  a  pension  at  the  rate  of  $00 
per  month,  payments  as  follows;  from  Match 
3,  ]87d,  to  June  4,  1882,  tbe  sum  of  $1,001.67, 
beir^  at  the  rale  of  $50  per  month. 

The  answer  further  alleged  that,  OD  July  21. 
1882,  the  relator  addrt^^cda  letter  of  that  date 
to  the  Secretary  of  the  Interior,  with  which  he 
returned  tbe  certificate  dated  June  17,  1883, 
isaned  to  him  under  the  special  Act  of  March 
8, 1879,  granting  him  a  pension  of  $50  per  month. 
That  letter  nu  as  follows: 

•■  Washington,  Jtdy  Slit,  1888. 
Hon.  H.  M.  Teller,  Secretary  of  the  Intttior: 

Sir;  To  relieve  your  department  from  fur- 
ther  embarrassment  In  rpfoience  to  what  has 
been  styled  Qea.  Ward  h.  Burnett's  claim  of 
double  pension,  I  hereby  return  to  you  i^  cer- 
tificate, and  reliDqii:sh  any  claim  that  I  may 
have  uoder  It  from  date  of  this  letter,  made  un- 
der a  miecifll  Act  of  Congress  (increase},  doled 
Marcii  ^,  I87S.  upon  which  I  have  been  draw- 
ing $S0  per  month,  and  shall  be  satisfied  with 
receiving  my  pension  under  the  gen ersl  pension 
laws,  granted  by  yourself,  under  the  several 
opinions  of  the  Attorney -Oeneml,  dated  July 
17, 1889,  until  Congress,  in  Its  bounty,  shall 
think  proper  to  increase  mypenslon  of  $72  )>er 
month  under  said  general  pension  laws  again. 

I  have  the  honor  to  be,  very  reBpectfuJly, 

Ward  B.  Burnett." 
Ite  case  bavins,  by  stipulation  of  parties, 
been  heard  In  the  first  tnstADce  at  tbe  General 
Term  of  the  Supreme  Court  of  the  District,  a 
Judgment  was  rendered  dismissing  the  petition. 
Thia  writ  of  error  is  prosecuted  to  review  that 
judgment 

Mr.  JamM  B.  ]f»Bd«rwUl«,  for  pWnt- 
10  in  error. 


Mr.  JutHce  Wo«d«  delivered  the  opinioik 
of  the  court: 

The  relator  does  not  claim  that  there  Is  any- 
thing due  him  under  the  pension  laws  prior  to 
June  4,  1872.  It  apoeara  from  the  answer  of 
the  Secretary  of  the  Interior,  and  there  is  no 
evidence  to  the  contrary,  that  since  June  4, 
1873,  tJie  relator  has  rece'lved  every  cent  that  is 
due  him  under  the  general  pension  laws.  The 
special  Act  of  March  8,  1870  [20  Blal.  at  I,.. 
065].  declared  that  the  pension  ol  $50  thereby 

anted  ehould  )«  in  Ucuof  the  pension  the  re- 
-_ior  was  then  receiving  and,  at  least,  cut  aft 
alt  claim  to  arrears  of  pensions  under  that  Act. 
All.  tilerefore.  that  is  left  of  his  case  is  his  con- 
lentloo  that  be  Is  eniiiled  not  only  to  tbe  pen- 
sion of  $72  per  month  alk>wed  him  by  the  gen- 
eral Act  of  June  16.  1880  121  Stat,  at  L..  28l], 
and  which  has  been  paid  blm,  but  In  addition 
therMathepenalonof$OOper  month  granted  him 
by  name  by  the  spedal  Act  of  March  8. 1870. 
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It  appeara  from  the  uuwer  of  the  SecretAiy 
of  the  Interior  Out  the  relator  was,  under  the 
advice  of  the  Depaitment  of  Justice,  paid  both 
DenrioDB  from  March  8,  1879,  to  June  4. 1882. 
liie  complaint  of  the  relator  is,  that  the  pay- 
ment of  (fouble  pensJona  ia  not  coutinaed,  and 
it  isfor  tbe  purpose  of  enfordD^bisrigbMohiB 
special  pennon  of  $S0.  in  addition  to  ttic  — 
era!  penalon  of  $72,  that  be  asks  that  tbe 
retary  of  tbe  Interior  maj  be  compelled  to  re- 
turn the  certiflcate  Issued  to  bim  under  tbe  spe- 
cial Act. 

The  riKbt  of  tbe  relator  to  double  peDsions.lf 
he  ever  nad  such-  right,  bas  been  effectually 
cut  cff  by  section  5  of  the  Act  of  July  26, 
1883  [23  Stat,  at  L.,  174],  which  declares  "That 
uo  person,  who  is  now  receiving  or  shall  here- 
Hfter  receive  a  pension  under  a  special  Act, 
shall  be  entitled  to  receive,  in  addition  thereto, 
a  pension  under  the  general  law,  unless  the  spe- 
dal  Act  expressly  slates  that  tbe  pension  grant- 
ed thereby  is  in  addition  to  tbe  pension  which 
uaid  person  is  entitled  to  receive  undertbegen- 

[68]  It  was  comi>etent  for  Congress  to  p^  tbls 

Act.  No  pensioner  bas  a  vested  legal  rigbt  to 
his  pension.  Pensions  arc  tbe  bounties  of  the 
Government,  which  Congress  has  the  rigbt  to 
give,  withhold,  distribute  or  recall,  at  its  dis- 
cretion, Walbtn  V.  Cotton,  19  How.,  866  160  U. 
E.,  XV.,  6591.  Therefore,  tbe  contention  of 
the  relator,  that  having  received  the  pension  of 
(73  under  tbe  general  law,  be  is  also  entitled  to 
the  peiulon  of  fSO  granted  bim  by  the  special 
Act,  1b  without  ground  to  rest  on. 

His  pension  certificate,  issued  under  the  spe- 
cial Act,  can  be  of  no  service  to  bim  unless  he 
wishes  to  relinquish  the  pension  of  |72  under 
the  general  law,  and  fall  back  upon  the  pen- 
sion of  $50  granted  him  by  tbe  special  Act.  But 
he  expresses  no  such  purpose.  His  object  ia  to 
get  the  certificate  in  order  to  draw  double  pen- 
sions, which  the  law  says  he  shall  not  have.  He 
voluntarily  surrendered  bis  pennon  under  the 
special  Act,  in  order  to  receive  tbe  larger  pen- 
sion to  which  he  becune  entitled  on  the  pas- 
sage of  tbe  general  Act  of  June  16,  1880.  As 
he  is  not  entitled  to  any  pension  money  upon 
the  certificate,  under  tbe  special  Act,  which  he 
V  voluntarily  surrendered,  unless  he  waives  his 

r\  right  to  receive  tbe  larger  pension  given  bim  by 

1/  tbe  general  law,  which  he  does  not  do,  a  judg- 

if  roent  that  the  certificate  be  returned  to  bim 

would  be  futile.  From  all  that  appears  by  the 
record,  the  relator  has  been  accorded  by  tbe 
otScers  of  the  Department  of  the  Interior  and 
of  the  Pension  Bureau  all  his  rights.  Up  to 
8eptember4  1688,  he  bas  been  paid  all  tbe  pen- 
sion money  due  him  under  any  Act  of  Conicress. 
After  that  date  be  Is  entitled,  under  existing 
laws,  to  a  pension  of  $73  per  month  and  no 
more,  and  tnis  tbe  Pension  Bureau  is  ready  to 
payhim.  The  Sapnrne  Court  of  the  Dittnct  teat, 
tMr^orv,  right  in  refuting  tAe  writ  of  manda- 
mus and  iltjudgmma  miitt  be  i^rmtd. 
nveoopr-   Test: 

JaoM  B>  Mcgwmer.  Oaik,  Sup.  Oooit.  U.  ti> 


JOHN  BUSH,  P(f.  in  Bit., 

COMMONWEALTH  OP  KENTDCKT. 

18oe&  C,  IT  Otto,  110-121) 

Bemotal  cf  indictment  to  FMieral  (hurt — wba 
indietmeni  not  rtmatxilU — tettiju/  amie  jiaiiA 
cf  jurors— Jibtirteenth  Amendment—grand 
jvr^—lavm  (f  Ktntadeg—'prt»implion — tHi- 
un»  of  African  detoent. 


tbe  Btate  Court  of  JuriadkSontbeieafterto  Hod  ■ 
new  Indiotlnent  and  to  tiT  tlM  prkraier  tor  the  ctiine 
charged;  and  an  order  dfrectbiK  him  to  be  TOtunwd 
tctlie  county  in  which  bewas  origlnaUT  Indicted 
that  tbe  state  autborltlea  mlaht  (aJra  •oca  fuitber 
actional  they  deemed  expedient,  was  proper. 

2.  After  the  decision  of  tbe  Court  (5  Appeal-  "f 
Kentuoky,  that  die  statute  of  that  State  ezc'  - 
_.- .1   .^^.__  ^ it  from  a  gland  o 


iDal,aaeoond  indlctinentfortbaauneollenaei'at 
iiut  removal>le  into  the  Federal  Court  for  trial  un- 
der section  ML  U  any  rlaht  of  tbe  accused  undel 
the  Constitution  or  law*  o(  tbe  United  SMtee,  wh 
denied!^  the  StateCourt  on  the  tzial.  hk  remedy 
was  through  the  revisory  powe>  of  the  hlfrbeat  oourt 
of  the  BtaU,  and  ulthnately  through  that  of  this 


snd  summoDed,  wh^  It  was  not  digtlncUy  ebown 
that  the  otBcen,  who  selected  tbe  petit  Jurcns  ex- 
cluded quaUSed  dtliens  ot  AMoau  descent  trom 
ttte  panel  beoauae  of  their  lace  or  color. 

4.  A  grand  Jury  sdected  and  formed  udod  (be 
basis  of  eioludlng  thecetrom,  because  of  tbelr  ooloT. 
all  cttlaens  of  the  African  noe,  la  prtdUbited  by  tt» 
Priurteentb  Amendment,  and  the  laws  Mssed  by 
Congrew  for  the  enforcement  of  tte  provMons. 

5.  no  presumptJoo  that  Keatuakr  recoerilnd 
the  Fourteenth  Amendment  to  be  ""-^'ng  on  Ha 
citizens  and  tta  govemmeDt,  Is  overthrown  by  the 
fact  that  tvlces  alter  IboratifloMion  <  rthatAnxmd- 
n»nt.the  State  enacted  laws  which  In  lecma  ex- 
oludeo  dttsens  ot  African  deaoMit,  beeanee  ot  tbeir 
race,  from  servloe  on  grand  and  petit  Juries. 

8.  Where  the  statutes  of  Kentucky  excluded  dt- 
InoBof  African  descent,  from  servioeongTBnd  and 
petit  Inrlea,  beoause  ot  Ihelr  race,  it  win  be  pr^ 
sumed  that  prior  to  the  time  they  were  adludged 
InTalid,  they  weie  followed  by  Jury  oommlsakiQen. 

T.  Where  cltlaens  ot  AfrlcaD  descent  have  b*«ti 
wrontrtully  eiehlded  from  a  grand  Jury,  an  ItuUat- 
ment  found  by  it  should  be  set  aside. 

CNo.  1180.] 
Motion  to  advance  filed  Hot.  $,  138S.     Or^nt'd 

Nov.  27, 1881.  Argued  /an.  IS,  1883.  Ifedaed 

Jan.  £9, 188S. 

IN  ERROR  to  the  Court  of  Appeals  of  Ken- 
tuckv. 
Tbe  history  and  facta  of  tbe  case  fully  a(K 
pear  in  tbe  owiioD  of  the  court. 
Me»ir».I^TP.TmrlU>a,Jr.,andJ. 8.  Si/tir, 


inridfe,  for  defendant  In  ei 

Mr.  Juttiee  H»rlaA  delivered  the  opinion  of 
the  court: 

This  court  shares  the  regret  expressed  by- 
counsel,  that  the  record  is,  in  some  respects,  so 
meager  and  In  other  respects  so  confused,  that 
it  is  unpoeaible  to  ascertain  what  facts  were  be- 
fore the  inferior  Stale  Court  when  it  passed  <xr~  i 
tain  orders  that  are  commented  upOD  in  argu-  ! 
ment.  Someof  tbose  orderar^ertoafidavltv' 
and  other  documents  that  are  not  made  fn  any  i 
form  a  part  of  tbe  record.  The  difflcnMee  in  i 
101  V,  S.I 
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•■4t  «if  have  facen,  in  part,  remaved  by  the 
fmk  tBttCMriotn  ol  counse]  on  both  ddea,  and 
«e  cku fully  acknowledge  the  aid  we  have  re- 
aond  boo  tbem  in  our  iearcb  through  the 
nconl  fat  tbe  nibrtantlal  questions  to  be  deter- 
limL  We  may  also  add.  that  our  embanaM' 
■■M  kM  he«a  liKteaaad  bj  the  consideration 
tLtftkecBM  taooe  of  DO  amaU  moment,  IdvoIt- 
■B^  M  k  does,  <io  the  one  hand,  tbe  life  of  a 
ctum,  and  oo  the  other,  the  question  wlieUier 
tk  bditU  tribunals  of  a  State  hare  denied  to 
>nncMTTi|^)ts  gnaraotied  by  the  Constitution 
'/tk*  UaiUdStaUs.  Whether  the  record  be- 
Uia  n  Aowi  aatdi  a  denial,  m  will  now  pro- 
end  10  tnqaifc:. 

Jote  B«h.  a  dtisen  of  African  descent,  waa 
atoed  in  1879  in  the  Clrcait  Court  for  Fayette 
Ciwtt,  gwrtn*fcy.  for  murder.  Upon  his  first 
nal,  ae  Jmr,  aa  was  stated  by  couuBei,  being 
satle  to  tgne,  were  discharged.  At  tbe  next 
xM.  be  wia  found  gnilty  and  was  candemned 
k  hBb'  death.  Upon  appeal  to  the  Court  of 
Iffak  of  Kentocky,  that  Judgment  was  re- 
«iMd  aad  a  itew  tnal  was  ordered  for  errors 
n^^ttodby  thecoort  of  original  jurisdiction: 
P*,  is  Defecting  to  instruct  the  Jury  an  to  In- 
"tettry  nanalaagtiler,  as  distinguished  from 
^■te,  Oe  eridenoe  being  such  as  to  author- 
»  At  jay  to  ObcI  the  accused  guilty  of  either 
if  Ml.  mind,  in  the  definition  of  nmlice  given 
t  -ihtJaiT;  ttinf,  in  tailing  properly  to  instruct 
if  >vr.wbelber  tbe  death  of  tbe  deceased  was 
fammitj  or  probably  caused  by  Itie  wound  or 
•aMdfroB  scarlet  fever  nu;ligentlycommuni- 
«id  by  ber  pbyiician.  B>m  t.  Cammoaaeaith, 

rpM  the  retan  of  the  case  to  the  inferior 
Miir  C^nrt,  the  accused,  as  we  infer  from  the 
!«Md.  lied  •  petition  for  its  removal  into  the 
naaCtoon  of  tbe  United  States.  Thai  pctl- 
'-*.  at  an  informed  by  counsel,  was  filed 
TUr  M,  J4M.  It,  huwever,  is  not  In  tbe  rec- 
"T-  Te  s—tme  thai  it  was  based  upon  sec- 
• '.  In  cf  tbe  RcTised  Slatutee  of  tbe  United 
^*n  wUeJi  Buiborize^,  In  general,  the  rcmov- 
b  court  of  any  criminal  prosecution, 
1  in  a  State  Court  for  any  cause 
*'^trnj,  ^Esliut  any  person  who  la  denied  or 
"ta^t  fnfxne  in  the  judicial  tribunals  of  the 
:  'f.  erm  the  pan  of  tbe  Stale  where  the  pros- 
'^iw  h  pending,  a^  rf  cht  secured  to  him  by 
^  *w  psmiding  tor  Ote  equal  civil  rights 
' "I— I  of  tlie  trclced  States,  or  of  all  per- 

•  «  wtihin  their  jurisdiction.  The  record, 
*"••»«.  doea  <taie  that  copies  of  all  the  pro- 
^Ai^  ta  the  Inferior  State  Court  were  filed 
-r  4*  Hxined  in  the  Federal  Court,  and  that 
'  *ti  Fcnuctat  before  the  latter  tribunal  upon 
*^  '<  ^W>u  earpus  addressed  to  the  Jailer 
•"^t  Ub  1b  OMtody. 

■1  '^  Ifib  day  of  October,  1880,  tbe  accused 

*  w  *-^i  tl  Bwred  in  the  Federal  Court  that 
"*  aW  ptDCBcd.  That  motion  was  denied,  and 
'Jf  si^unK  bf  the  tsQer  lothe  writ  of  haUat 
'^w  ■»  adJnd^M  (o  be  bwuffldent.  The 
^mm»  whiA  nntrtdled  this  action  are  set 
'  (A  ■  lb*  foflowtng  order: 

Aad  ki^pcwlnc  to  Ibe  court,  from  the  tran- 
"¥«<  ft*  fceotd  MTctof ore  filed,  (hat  the  In- 
■'^■n  bnata  waa  f  onitd  by  a  grand  luiT ,  sum- 
^«id  ^rf>r  and  in  accovdaDce  with  the  pro- 
'"««■ 'rf  BctkM  I.  chapter  09,  General  Sututes 
'  C^earkj.  wUcb  excludes  all  other  than 


white  citizens  from  being  summoned,  or  serv- 
ing tbereon,  tbe  court  is  of  o|riidon  that  said. 
law  Is  a  violation  of  the  14th  Amendment  to 
the  ConstitutioQ  of  the  United  States,  and  or- 
ders said  indictment  quashed. 

The  manhal  of  the  court  is  ordered  to  return 
tbe  said  Jolm  Bush  to  Lexington,  Kantuclcy,  as 
speedily  as  possible,  and  there  release  bim.  He 
will,  however,  before  setting  bim  at  liberty  no- 
tify the  Commonwealth's  attorney,  or,  in  his. 
absence,  the  county  attorney,  or,  in  bis  ab- 
sence, the  county  judfi;c.  This  notice  Eball  be  In 
writing,  slating  the  time  and  place  of  bis  re- 
lease, and  he  will  report  bis  nctfon  to  this  court. 

The  defendant  excepts  to  so  much  of  thi*  or- 
der as  requires  his  return  to  Lexington,  Ren- 

The  accused  was  suhsequentlj  re-arrested  by 
the  state  autboritleB,  and  a  new  Indictment  was 
returned  for  the  same  offense.  At  the  Term  of 
tbe  court  held  on  the  flth  of  December,  1880,  he 
tendered  an  affidavit,  stating  that  "  On  Ibe  4tb 
day  of  February,  1879,  the  grand  Jury  of  Fay- 
ette County  returned  into  tfls  court  an  indict 
ment  charging  bim  witb  tbe  same  offense,  and 
upon  the  same  statement  of  facts  charged  tiere- 
in;  tliat  he,  as  be  had  a  rlKbt  to  do  under  tbe 
MlHt  section  of  tbe  Revised  BtatuteS  of  the  Unit-  , ,  ,  _- 
ed  States,  filed  in  this  court  his  petition  for  a  l**»l 
transfer  of  hiacase  to  tbe  United  Slates  Circuit 
Court  for  this  district  for  trial  underpaid  in- 
dictment i  that  the  prayer  of  bis  petition  was 
granted  ijy  said  Circuit  Court,  on  which,  under 
said  statute,  ail  further  proceedings  were  to 
cease  forever;  tbot  tbe  Jurisdiction  of  saldUuited 
States  Circuit  Court,  to  which,  under  said  stat- 
ute, tills  cause  waa  removed  for  tbe  trial  of  this 
offense,  is  superior  to  and  in  exclusion  of  that 
of  this  court  and,  that  court  bavinK  taken  Juris- 
diction, ttiis  court  has  no  jurisdiction  to  try 
tbe  same."  Copies  of  the  oraers  of  the  United 
States  Circuit  Court  were  made  part  of  that 
affidavit,  llie  court  refused  its  permission  to 
file  Bucb  affidavit,  and  to  that  ruling  the  ac- 
cused excepted.  Tbe  case  was  then  continued 
to  the  succeeding  February  Term,  vben  a  spe- 
cial fwnt're  issuw,  commanding  the  sberlS  to 
summon  "  one  hundred  and  lifty  good  and 
lawful  Jurors  from  whom  to  select  a  Jury  for 
the  trial  of  this  (Bush's)  cose."  But  at  that 
Term  tbe  prosecution  was  continued,  and  on 
Mav  16,  1B81,  the  case  being  again  called  for 
trial,  Ibe  sheriff  was  ordered  to  summon  "  A 
panel  of  seventy-five  additional  Jurors  from 
whom  to  select  a  Jury  for  tbe  trial  of  this  case, 
and  in  executing  this  order  be  will  proceed  in 
his  selections  without  regard  to  race,  color  or 
previotis  condition  of  servitude." 

We  next  find.  In  the  record  of  proceedings  in 
the  State  Court,  under  daU  of  Hay  16,  1881, 
this  order: 

"And  afterwards,  at «  Term  of  said  court  held 
for  said  circuit.  May  18,  1881,  the  Common- 
wealth came,  by  attorney,  and  the  defendant 
appeared  In  custody.  The  defendant  moves  the 
court  to  tet  atide  the  iiidietment  herein  against 
Idm.  because  there  was  a  substantial  error  com- 
mitted to  his  prejudice  in  the  selection  and  for- 
mation of  tbegrand  jurywhich  found  said  in- 
dictment, in  Qiat  the  said  grand  jury  waa  se- 
lected and  formed  In  violation  of  the  Constitu- 
tion of  the  United  states  and,  therefore,  is  un- 
constltuticnal,  null  and  void  because  all  ddzeiia 
866  , 
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of  the  United  States  and  State  of  Eentuc^,  and 
resident  in  Fayette  County,  who  were  not  of 
tbe  daaa  known  as  white,  though  eli^ble  for 
such  service,  were  excluded  from  the  liata  from 
wliich  said  gnnd  juij  was  selected,  and  there- 
by the  ri^ls,  privileoes  and  inununiUes  of  all 
such  citizens  so  reaimuK.  who  did  not  belong 
to  the  class  known  as  wldte,  and  of  the  defend- 
ant, who  Is  not  white,  although  a  dtizen  of  the 
[114]  United  States  and  ot  Fayette  County,  Kentucky, 
were  abridged  because  he  and  they  are  not  white, 
and  on  aeeountof  hU  ow(  Uuir  race  and  color, 
contrary  to  the  Constitution  of  the  United  States 
and  the  laws  in  such  cases  made  and  provided; 
which  was  overruled  by  tlte  court,  and  defend- 
ant excepts." 

The  accused  then  moved  to  set  aside  the  panel 
of  petit  jurors,  upon  grounds  set  forth  in  the 
following  order  entered  on  the  same  day: 

"  The  defendant  now  moves  the  court  to  tet 
atide  Ifi4  panel  of  petit  Juron  selected  and  sum- 
moned to  try  him  herein,  because  there  was  a 
substantial  error  committed  to  his  prejudice,  in 
that  said  jurors  were  not  summoned  as  required 
by  law,  in  that  all  citizens  of  the  United  States 
and  State  of  Kentucky,  resident  in  Fayette 
County,  of  tie  African  race,  of  which  there  are 
very  many  ehgible  and  qualiQed  to  serve  as  ju- 
rors in  Payette  County,  and  to  which  race  this 
defendant  belong,  were  excluded  and  not  sum- 
moned I:^  the  omcers  whose  duty  it  was  to  se- 
lect and  aummon  said  panel  ' 


and  qualified  which  beloofired  to  the  class  known 
as  white  were  selected  and  summoned  by  such 
ofBcers,  Defendant  filed  ape^t'ttun/iM' ttiifmn*- 
fSroftliU  eatctotlu!  Ciratit  GniTtcfllie  Uailal 
Statet  for  Kentutky,  which  motion  was  over- 
ruled, and  defendant  excepts." 

The  trial  proceeded  and  the  jury  returned  a 
verdict  of  guilty  of  murder;  and,under  the  pow- 
er vested  in  them  by  the  lawa  of  Kcutucky,  fixed 


trial  was  made  and  overruled.    Upon  appeal  to 
the  Court  of  Appeals,  the  Judgment  was  af- 

Tbis  statement  of  facts  is  oulte  sufficient  to 
indicate  the  grounds  upon  wnich  we  rest  our 
determination  of  such  of  the  questions  raised  by 
the  assignment  of  errora  as  we  deem  it  neces- 
ea^  to  consider: 

1.  The  propcwitlon  In  behalf  of  the  accused 
to  which  we  will  first  direct  our  attention  is. 
that  the  removal  of  the  prosecution  under  the 
first  indictment,  Into  the  Circuit  Court  of  the 
United  States,  although  the  indictment  was 
there  quashed,opemted  to  devest  the  State  Court 
of  all  jurisdiction  thereafter,  underanycircum- 
slancea  whatever,  to  try  him  for  the  crime 
rilSl    charged. 

Such  a  construction  of  section  641  is  wholly 
Inadmissible.  The  prosecution  against  Bush 
could  only  have  commenced  in  the  judicial  tri- 
bunals ot'Keatucky.  The  crime  for  which  he 
was  indicted  is  an  offense  against  the  laws  of  that 
State,  not  against  those  of  the  United  States.  It 
is  not  one  originally  cognizable  In  the  courts  of 
the  Union.  The  removal  of  the  first  indictment 
Into  the  Federal  Court  was  competent  only  be- 
cause at  that  time  the  accused  was  denied  by  the  | 
Statutes  of  Kentucky,  rights  secured  to  him  by  I 
856 


the  Constitution  and  lam  of  the  United  SUKf . 
And  when  the  Federal  Court  in  that  mode  ac. 
quired  Jurisdiction  to  proceed  with  the  prcse- 
cution  as  if  there  commenced.  Its  authority  wu 
limited  to  the  trial  of  the  indictment  so  removed. 
That  court  had,  pending  the  prosecution  therein, 
the  same  power  over  the  indictment  thai  lh« 
Stale  Court  could  have  exercised  bad  there 
been  no  removal.  When,  therefore,  ihe  Federal 
Court,  in  the  cxereiae  of  the  discretion  whicb  it 
unquestionably  had,  quashed  the  indlctmeat,  ii 
was  without  Jurisdiction  further  to  proceed 
againat  the  defendant  for  the  crime.  He  could 
not  have  been  held  for  indictment  by  a  grand 
jury  in  that  court,  for  the  obvious  reason  sl- 
ready  sugg^ted,  that  his  offense  was  not  one 
against  theUnI  ted  States,  but  against  Kentucky. 
It  was  for  the  authorities  of  the  latter  alone  io 
determine  whether  he  should  be  again  Indicted, 
or  Uie  prosecution  abandoned. 

It  follows  that  there  was  no  error  In  the  or- 
der directing  the  prisoner  to  be  returned  to  the 
county  inwhichhewas  originally  indicted.  That 
course  was  due  to  the  State  to  the  end  that  its 
authorities,  being  duly  notified, might  takesuch 
further  action  In  the  premises  as  wosexpedlenl. 
U.  5.V.  MeBratn^,  104  U.S.,a24  rSSVI.,8TI)l; 
roJmanv.  Twin.,  97  U.  S.,  519  [XXIV.,  1123]; 
U.  S.  V.  CVina,  1  McLean,  2«6. 

2.  But  it  is  contended,  upon  behalf  of  the  ac- 
cused, that  his  petition  for  removal,  filed  after 
the  second  indictment  was  returned,  should 
have  been  granted,  and  that  the  State  Court 
could  not  thereafter  rightfullv  proceed.  The 
petition  referred  to  is,  doubUess,  the  one  de- 
scribed In  the  order  of  May  16,  1881.  But  the 
record  contains  no  copy  oi  It;  nor  did  itappear 
the  record  sent  to  the  Court  of  AppMle  ot 
Kentucky.  The  same  question  having  been 
raised  in  that  court,  it  replied  property  that  "An 
inspection  of  the  petition  is  essential  to  deter- 

'ne  whether  it  contained  allegations  sufficient 

authorize  a  transfer,  and,  in  its  absence,  li 

must  be  presumed  that  it  was  defective  in  tlie 

allegation  of  Jurisdictional  facts  and,  therefore. 

that  Ihe  court  t>elow  did  ri^t  to  disregard  it." 

But  there  is  another  and  distinct  ground 
upon  which  that  petition,  assuming  that  it  wa:^ 
based  upon  section  041,  was  prop^n'diETegaid- 
ed  by  the  Inferior  State  Court,  The  Court  of 
Appeals  of  Kentucky,  in  Common  ireaWi  v. 
Jo/inion.18  Ky.,  511,  decided  June  29,  168(i, 
and  hereafter  mote  fully  referred  to,  had  de- 
clared that  the  Statutes  of  Kentucky  excluding 
citizens  of  African  descent  from  grand  and 
petit  juries  because  of  their  race  or  color,  wa.' 
unconstitutional,  and  that  (hereafter  all  officers 
charged  vrith  the  duty  of  selecting  or  suirunou- 
'-ig  jurors  must  so  act  ivithoul  regard  to  race  or 

)lor.     That  decision  was  binding  as  well  upon 

le  Inferior  courts  of  Kentucky  as  upon  all  of 
its  officers  coimected  with  the  admin ist ration  of 
justice.  After  that  decision,  so  long  as  it  was 
unmodified,  it  could  not  have   been  properiv 

lid  in  Oflrajtee  oj  a  trial  that  the  defendant  ii: 

criminal  prosecution  was  denied  or  coxild  noi 
enforce,  in  the  judicial  tribunals  of  Kentucky. 
the  rights  secured  to  him  by  any  law  providint 
forthe  equal  civil  rightsofcitizensof  the  Uoitrnj 
(itates  or  of  nil  persons  within  their  Judsdiction. 
The  last  indictment  waa,  cotisequently,  not  n- 

L.g  [qj„  ,[jg  Federal  Court  for  tncil  undc 

641,  at  any  time  after  the  dedsion   it 
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teBMawIilT.  iMMMt  had  been 
TUiuiM  WM  dkdnctlT  mled  in  . 
ymt.S.M  an [XXVI. .078],  and  is  sulMbui- 
oSj  («Knd  br  the  decUon  In  Va.  v.  A'c«, 
l»r.S..«l»tXXV.,«<»].  If  any  right,  priv. 
Irftw  fasnnoilj  of  the  tcciued,  secnred  or 
w— twi  I7  the  ConstitatioD  or  laws  of  the 
tHtod  9uia,  bad  been  denied  bj  a  refusal  of 
a>  Ade  Coart  to  let  aside  either  that  indict- 
mm  er  Ibt  panel  of  petit  Jurors,  or  by  an  j  I'r- 
(■•mB  inlinK  In  the  progress  of  Ihe  trial,  his 
'd  have  I>e«i  throt^  the  reviaorr 

t,_t_^ ._..i.o.,..    --(lu[. 


errftbeUghotci 


:aiXT  br  thai  of  this  coort 
f.  t*^]:  Stal  T.  /M.  [npm]. 
t  II  ii  >Ik>  Mdgned  for  erro 


rt  of  the  State,  and  u 


Va.  ■ 


„...  IT  error  that  the  e. 
'(cficinl  jorinliction  erred  in  ovcmiUng  the 
»«M»irlMidetbepaDelofpetitJurors.  *"- 
ti»  ncB  thai  the  ground  of  this  motion 
'111  Ht  petit  juran  were  not  »elected  and  1 
srvrd  M  irqntred  by  law,  in  that  all  citizens  of 
L'rKs  dnocfit  in  the  coun^,  very  many  of 
fjm  rrn  digible  and  quaUfied  to  wive  aa 
.■~n.«nceiiMnded  from  the  panel  h^  the  of- 
i-r  rbtr^  nitb  the  doty  of  selccling  and 


''KXHavn  properly  overruled,  for  the  rea- 
■■  iWjtM othm, that  the  groundaupon  which 
'  •»  MM  do  not  clearly  and  distinctly  show 
1^  Ac  oOcen  who  selectad  and  summoned  the 
ir»  )bm«  exchided  from  the  panel  tpalifled 
'^m  rf  African  descent  bceau««  0/ U«i  r  roiy  »r 
"**■  h  nay  Imtc  been  true  that  only  white 
"i^M  were  Bdected  and  summoned;  yet  it 
■"•U  Boc,  aeceaaarily,  follow  that  the  officer 
'■''■  nntaed  tbr  law  and  the  special  inntniction 
'••  by  the  onart  "to  proceed  in  his  selection 
'AKiimnl  lo  race,  color  or  previous  con- 
■"^m  f(  vrrftiKk;."  There  was  no  legal  right 
'  '•*  vnaed,  to  a  Jury  composed  in  part  of 
-«■  ran.  All  that  he  could  riglitfully  de- 
E-^1  *■»  a  jmy  from  which  his  race  was  not 
-i^fcl  iMMT  *./  tf-rtr  fttloT.  Va.  V.  Rinu 
TW  aUegation,  that  colored  citizens 


■■■.WMloo  vutie  and  inu 

a>  taris  td  an  liiauirT  by  the  court  wheth- 

~  ~*    '~  had  not  oinbeyed  Its  order  by  se- 

"'"»"■<'"'  petit  Jurors  with  an '~~ 

„  Inst  the  race  of  the 

**<    TUa  aaodoB  waa,  therefore,  properly 

*  IM  the  KKaC  Important  question  r^sed 
"^■•■paeBta  of  error  Is  that  which  relates 
■  ^i*vT«fiait  (if  the  motion  made.beforcthe 
*^  t*  M  wkie  Ibe  indictment  because  found 


mat  ihe  African  race  resident  in 
fcr— ijiawd  dlfiUe  for  such  aerrice. 

■  —I  bentofore  decided  in  this 

cearfod  to  consider  the  gen- 

T  Ibe  I4th  Amcndmoitaud 

i  bjr  OoagreM  for  the  enforce- 

-'-' —  -to  not  prohibit  any  dls- 

ikM  of  rtaud  and  petit 

of  i***—"  deacent  be- 


**^v.  ilW.,l«l'.  8.,>«[XXVL,570], 
*'  aal  a— ialliil  tipcB  Btrmtdtr  v.  VM 
■■    Ti  ..  ■(M.ad£rpaf*  ra.,100U.8., 


808,  818,  880  [XXV.,  664,  667,  67^,  that  a  de- 
nial to  cltiEens  of  African  descent,  beeaute  of 
their  rae«,  of  the- right  or  privilege  accorded  to 
while  citizens,  of  participating  as  jurors  in  the 
adminUtradon  of  Justice,  ie  a  discrimination 
against  the  former,  inconsistent  with  the  Amend- 
ment and  within  Uie  power  of  Congress,  by  ap- 
propriate iegislatioD,  to  prevent;  that  to  compd 
a  colored  man  to  submit  to  a  trial  before  a  Juir 
drawn  from  a  panel  from  which  is  excluded, 
because  of  their  color,  every  man  of  his  race, 
however  well  qualified  by  education  and  char- 
acter to  discharge  the  functions  of  jurors,  is  a 
denial  of  the  equal  protection  of  the  law*;  and 
that  such  exclusion  of  the  black  rsce  from  Ju- 
ries, because  of  their  color,  is  not  less  forbidden 
by  law  than  would  be  theezclusion  from  juries, 
in  the  States  where  the  blacks  liave  the  majority, 
of  the  white  race,  t)ecause  of  tlieir  color. 

It  was  also  said  In  that  case  that  "  The  pre- 
sumption should  be  indulged,  in  the  flrst  in- 
stance, that  the  State  recognizes,  as  Is  Its  plain 
duty,  an  Amendment  of  the  Federal  Constitu- 
tion, from  the  time  of  lis  adoption,  as  binding 
on  all  of  its  citizens  and  everydepartmenlof  its 

Evemn'enl,  and  to  be  enforced  within  its  lim- 
,  without  reference  to  any  inconsistent  pro- 
visions in  its  own  Constitution  or  statutes."  108 
U.S.,  389  [XXVI.,  5711. 

But  itWBH  further  said;  "Had  l!Ae5ta(«,  linM 
the  adoption  of  0<e  liih  AmendTDent,  pamril  any 
ttatute  in  coi^iet  with  it*  provitiom,  or  tn'tk  me 
laws  enarted  JOT  their  enforcetnenl;  or  had  its  ju- 
dicial Irihtinals,  by  their  decisions,  repudiated 
that  Amendment  as  a  part  of  Ihe  supreme  law 
of  the  land,  or  declared  the  Acts  passed  to  en- 
force its  provisions  to  be  inoperative  and  void, 
there  would  have  been  just  ground  to  bold  that 
there  was  such  a  denial,  upon  its  part,  of  equul 
civil  rights,  or  such  an  inability  to  enforce  them. 
in  those  tribunals,  as,  under  the  Constitution 
and  witldn  the  meaning  of  that  [sec.  041,  R.  S.] 
section,  would  authome  a  removal  of  the  suit 
or  prosecution  into  the  Circuit  Court  of  the  1 
United  States."     108  U.  8.,  892  [XXVI.,  572].     ' 

A^n;  it  was  declared  that  a  denial  upon  the 
part  of  the  officers  of  the  State,  ctiarged  with 
duties  in  that  regard,  of  the  right  of  a  colored 
man  "To  a  selection  of  grand  and  petit  Jurors 
without  discrimination  against  his  race,  because 
cf  their  race,  would  be  a  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  which 
the  trial  court  was  bound  to  redress.  As  mid 
by  us  In  Fa.  v.  Riixt,  'the  court  will  correct  the 
wrong,  will  quash  the  indiclmcnt  or  the  panel; 
or,  if  not,  the  error  will  be  corrected  in  a  su- 
perior court,' and  ultimately  in  this  court  upon 
-view."    108  U.  8..  894  [IXVI..  678]. 

Quided  by  theae  principles, we  proceed  to  in- 
_  lire  whether  there  was  anything  in  the  action 
of  the  State,  by  means  of  legislation  or  other- 
wise subsequent  to  the  adoption  of  the  14th 
Amendment,  that  requires  us  to  hold,  as  matter 
of  law,  that  in  the  selection  and  formadon  of  the 
zrand  Jury  which  relumed  the  last  indictment, 
there  was  auch  a  discrimination  against  the 
plaintiff  in  error  because  of  Wt  race,  aa  made  It 
the  duty  of  the  court  to  mstaln  the  motioo  to 
set  aside  that  indictment. 

By  the  Rerlaed  Statutes  of  Eentuckr,  wblcb 
went  into  effect  on  the  flnt  day  of  July.  16Sa, 
and  were  in  force  when  the  14lb  AmendmNit 
became  a  pan  of  the  National  Conititution,  no 
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unpetantt 


^aervflaaapetlljuiorwho 

B  white  dtizenr  2  Rev.  Slat 
K7.,  8taiitoD'sed.,7Ti  exid none  except  eiliten* 
could  Berro  on  a  gnnd  iTlry.  3  Bev,  Stat.Ey., 
Btanton'a  ed.,  7S,  Tt.  Bj  the  suae  statutes  It 
was  provided  that  all  free  white  persons  bora 
in  Eeotucky  or  In  any  other  State  of  the  Union. 
TeafdiDS  In  that  State,  all  free  white  persons 
DaturaUzed  onder  the  laws  of  the  United  States, 
residing  there,  and  all  ]>ersons  who  luive  oh- 
talneda  right  to  citizenship  under  fonner  laws, 
and  every  child,  wherever  bom,  whose  father 
or  mother  was  or  shall  be  a  citizen  of  Kentucky 
at  the  birth  of  such  child,  shall  he  deemed  citi- 
zens of  that  State.  I  Rev.  Btat;  Ky.,  Stanton's 
ed. ,  238.  Bo  that,  by  the  law  of  Kentucky  at  the 
adoption  of  the  14th  Amendment,  no  citizen  of 
tike  African  race  was  competent  to  serva  as  a 
gnnd  joror. 

The  Revised  Statutes  oiKentucky  were  super- 
seded, certainly  as  to  the  selection  of  grand  and 
petit  jurors,  of  the  General  Statutes,  which 
were  fonaally  enacted  as  the  law  of  the  State, 
and  went  into  effect  on  the  first  day  of  Decem- 
ber, 1873.  These,  whilst  declamg,  in  con- 
formity with  the  14th  Amendment,  all  persons 
born  or  naturalized  Id  the  United  States  and 
subject  to  the  Jurisdiction  tbcreof.if  residing  in 
Eentuc^,  to  be  citizens  of  that  State,re-eDacted 
the  discioallflcation  of  cobred  penoua  as  petit 
lurors  and  also  provided  th^  "No  person  shall 
be  qualified  as  a  grand  juryman  unless  he  be  a 
white  citizen."  Gen.  Slat  Ky.,  670.  And  in 
the  new  Criminal  Code  of  Practice  of  Kentucky, 
which  went  into  efilect  January  1,  1877,  it  is 
expressly  provided  that  "The  »ektHng,  sum- 
moning and  impaneling  of  a  grand  Jury  shall 
beMiWWOrtiwitntteGen.  Stat,"    Sec.  101. 

It  tlius  appears  that  the  Legislature  of  Ken- 
tucky, after  the  adoption  of  the  14th  Amend- 
ment and  notwithetiutding  the  explicit  declara- 
tion thendn  that  "No  State  shalTdeny  to  any 
person  within  its  jurisdiction  the  equ^  protec- 
tion of  the  laws,"  twice  expreaaly  enacted  that 
no  dtlzat  of  tiie  African  race  should  be  com- 
petent to  serve  either  as  a  grand  or  petit  Juror. 
And  these  re-enactments  of  the  prior  laws  ex- 
cluding citizens  of  that  race  from  service  on 
grand  or  petit  Juries,  remained  unchanged  hy 
TeglBlatlon  in  thatComraODwealtb  until  the  pas- 
sage of  the  Act  approved  January  26, 1883, 
whereby  the  word  "white"  was  stricken  out  of 
the  secuons  of  the  Oeueral  Statutes  prescribing 
the  quollficalime  of  grand  and  petit  Jurymen. 

In  this  connection  it  is  neceasa^  to  recur  to 
the  case  of  CommoweeaWi  v.  Johnmn  deter- 
mined as  we  have  seen  in  the  Court  of  Appeals 
of  Eentuckyon  the  20tb  of  June,  1880.  In  that 
case  it  was  held,  upon  the  authority  of  Strau- 
d«r  V.  Wet  Ya.,  100  U.  8..  808  [XXV.,  664] 
decided  on  the  first  day  of  March,  1880,  thatso 
much  of  the  Statuteof  Kentucky  "As  excludes 
all  persona  other  than  white  men  from  service 
on  juries  is  unconstitutional,  and  that  no  perscn 
can  be  lawfully  excluded  from  any  Jury  on  ac- 
count of  his  race  or  color."  The  learaod  court 
then  proceeded:  "This  question  has  Tiot  been 
heretoforr patied entry  Viit court,  and  as  the  duty 
of  selecting  and  summoning  Jiuies  is  devolved 
upon  merely  ministerial  omcers,  we  ought  to 
assume  that,  in  performing  Iheir  duties,  Viey 
obeyed  the  ttatute  a*  enacted  by  the  Legiiiature, 
and  that  they  ta^uded  colored  penoiMfrom  the 
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jvr]/  because  the  ilafitledeebtrtt  &em  tele  iiUBiii- 
peterti  and.  consequently,  that  the  appellee  wu 
deprived  by  the  statute  of  a  right  which  tbe  Su- 
preme Court  holds  is  secured  to  him  by  the  Coo- 
Btitution. 

But  tbe  word  'white,'  as  found  in  our  jury 
laws,  being  tuuc  declared  to  he  do  part  of  Uut 
law,  it  wilTbeincumbentonallofficerscharged 
with  thedulyof  selectingorsunmioninejaron, 
to  moke  their  selectlona  without  regaidto  net 
or  color;  ODd  when  juries  are  hereafter  sele.ied 
and  summoned,  it  oueht  to  be  presumed  that 
the  ofBcera  did  their  ^ty  and  Ignored  Ike  stat- 
ute so  far  as  It  Is  herein  held  to  be  unconstitudoo- 
b1,  and  that  they  have  not  excluded  anyperson 
from  the  Jury  on  account  of  his  race  or  color." 
78  Ky.,  D09. 

Tbe  Indictment  upon  which  tbe  plaintUT  in 
error  has  been  tried,  convicted  and  aenteoccd  lo 
suffer  death,  was  returned  by  a  grand  jury  »■- 
lected  by  Jury  commisdoners  wbo  were  appoint- 
ed by  the  State  Court  of  original  jurladictKiD  at 
its  May  Term,  1880.  It  was,  therefore,  lotmd 
hy  ^rand  jurors  who  were  selected  prior  to  the 
dcdsion  in  QnnnuntiBealth  v.  JoAnmm.  Tbe 
names  of  the  grand  Jurors  so  selected  were  n- 
ported  to  the  court  at  that  Term,  as  tbe  erapd 
Jury  for  tbe  succeeding  Term,  at  whidi  the  io- 
dictment  upon  which  Bush  was  tried  was  re- 
turned. So  that  the  grand  iurors  wbo  found  the 
indictment  were  teiected  waen  Statutes  of  Ken- 
tucky, re-enacted  after  the  adoption  of  the  140: 
Amendment,  expressly  restricted  jury  conuniA 
sioners  Id  their  selection  of  grand  jurors  to  whiu 
citiiens.  Further;  they  were  selected  at  a  linu 
when,  according  to  the  rule  announced  by  tfai 
highest  court  of  Kentucky,  it  should  be  asaumei; 
that  the  oSlcerscharged  with  the  duty  of  select 
ing  annd  jurors  obeyed  the  local  atiuute  by  ex 
eluding  from  the  list,  because  of  thtir  race,  il 
citizens  of  African  descent. 

These  conaideraliona  bring  tbe  case  wtthin  Ih 
principles  announced  in  J/eal  v.  Del.  The  pn 
sumption  that  the  State  recognized  ibe  I4i' 
Amendment,  from  the  date  of  its  adoption,  I 
be  finding  on  all  ite  citizens  and  every  depart 
ment  of  its  government  and  to  be  enforced  will 
In  its  limits,  without  reference  toanylnconsis 
ent  provlsionsin  iisown  Constitution  and  laws.! 
overthrown  by  the  fact  that  twice,  after  the  rat 
dcation  of  tliat  Amendment,  the  Stat«  enacte 
laws  which  in  terms  excluded  dtlzeDs  of  Afr 
can  descent  because  of  tbelr  race,  from  serri< 
on  grand  and  petit  juries.  It  was  not  until  afti 
the  grand  jurors  who  returned  the  iDdictmei 
against  Biish  had  been  tweeted,  that  thebigfae 
court  of  Kentucky,  speakingwith  autborlty  [1 
all  tbe  judicial  tribunals  of  that  CommonwoaltJ 
declared  that  the  local  statutes,  in  aof&rasthi 
excluded  colored  cidzens  from  rraod  and  pel 
juries  because  of  their  race, were  in  conflict  wl 
the  National  Constitution, 

But  upon  this  branch  of  tbe  case  the  ttrgmne 
hy  counsel  for  the  Commonwealth  of  KentucI 
is,  that  the  record  does  not  show,  by  tt  bill 
eiceptione  or  o1hcrwise,lhat  sny  proof  wbatei 
was  offered  in  support  of  the  motion  to  set  ati 
the  indictment;  and.  consequently,  tbst  in  d 
posinr  of  that  motion,  as  presenting  simply 
queeUon  of  law  arising  upon  the  face  of  tbe  lo< 
statutes,  the  presumption  b  that  the  Jury  co 
misaIonersiatheIrselection,atHayTerm,  181 
of  the  Fayette  Circuit  Oouit,  of  grand  Jnrors  I 
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'jrmDndfuTenD,  nspecud  the  dedtkmiD 
t«rir  T.  VW  Va.,  and  slmilAr  cases  and, 
^krioi^dlBEaidcdUwBtUuleBOf  Kentucky. 
Ik  font  d  tbif  poattioii  would  be  greauv 
WMphwl  U  iba  record  furnished  anj  evi- 
tan  Oil  IhecDort  gave  to  tlioee  commissioD- 
•n  hA  HMBBBioM  at  were  given  to  the  sbcrifT 
*  ItT.  IM,  wbcD  that  officer  was  required  lo 
dtd  ud  nmmiMi  petit  Juron  for  the  trial  of 
Bi^  We  CR  of  opinion  that  the  rule  . 
wneti  to  Ae  Ccort  of  Appeals  In  Oartanoa- 
»Mf.  Mm»»  is  oonwiteat  with  sound  res- 
fJpoHicpQlicr;  and,  io  conformity  there- 
*i^-b  ibe  ttaence  of  any  evidence  ihst  the  •«- 
'■^^td  jaran,  in  Hay.  1880, 


■Six 


ionerethenap- 

„ Btatutee  of  EauturVy  i 

^i  ■  ik^  norictot  ttw  aekctioiu  of  graud  ]i 
rniBntiumof  the  whherace. 
t  Fgrikaw  reawoi,  it  is  adjudged  that  the  coo: . 
'sitM  joriuictioD  encd  m  overruling  the 
MlaioMtridetbe  indictment;  and,  codbc- 
•iMh-.ttal  tbeConrt  of  Appeals  of  Eentudcy 
^t*d  m  ■^' "  ^g  its  Judgment. 

^^amvairi  and  (A^  Mu#e  remaruledto  tAat 
■Bt  kkOmw  Ttmanded  to  the  Fafietle  Ciratit 
<*•!  all  diriMtfoiM  ft>  Mi  (uuj«  tA«  indieUnent. 

*.  A*«  IWd  adheres  to  the  views  ex- 
^Mri  bjhhn  in  his  dissentiiitr  opinions  in  £]; 
»*  Ti.  100  u.  8.,  S49  rXXV.,  880],  and  ij 
^i"  lU,,  IWC.  S.,  896  [XxVL,  8741;  and, 
"«».  ititnu  froin  Um  Judgment  in  this 

► 'It^Artk*  Walte,  with  whom  c 
T^  Jfr.  A«CiM  Oi-^,  diwentlng: 


-.  I  iiM",  H  n  not  lo  ne  jn««umca  mat  ine 
"lb  m  Ike  nOcon  of  Eentuckv  neglected  or 
^■4  ID  follow  the  rulings  in  Btravder  v.  W. 
;2**  [HT„  «4).  after  the  Judgment  in 
■■^•is  pronounced  by  thia  court.  The 
_^^  ipAh  pvxNDplly  recoznized  the  au- 
■^rfait  caae  aaa.  in  the  absence  of  any 
2^  Ite  coBOwy,  it  seems  to  me  we  must 
^W  Ac  tatarior  courts  also  did. 

Clark,  Bup.  O   "^  U.  B. 


DVABD  BTBOESS,  F^.  in  Bit., 
'^HSUOlUIf  rr  u.,  Ezn.  of  JoeEPB 


•■  •  aa^tHH     Mimomri  dgnMMM-^ufi*- 
^^W^frntf—nU  in  fUenl  OvrU— 
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^ashold- 

, ^andtUDdsln 

i  of  exmniton,  etc.,  shall  be  liable.    Beld, 

penoDsto  whomstooJioraoorpoTBtlonis 

pledmd  as  collatenU  ieourtt;  bv  the  corpotatlon 
Itself  are  within  the  exemption  ot  the  statute  ; 

£.  That  certtfloatea  of  the  stock  steolute  cm  thetr 
faoe,  Issued  to  aoreditor  asooUatenil  eecurltr,  orln 
trust,  ma;  be  shown  to  be  ao  held  by  evidence  tn 
pate- 

a.  That  the  holder  of  such  dock  as  eoUaleral  se- 
ourttT.  or  lo  trust,  though  be  vote  cd  such  Etock,  ia 
not  uiereby  estopped  from  Ebowlns  that  the  stock 
belongs  totbe  company  and  not  to  him,  snd  that  he 
only  holds  K  BscouateTetEecurlty. 

4.  TlieSupraneOourtotllla80url,af1ertbetr«iie- 
aoUon  aroaeand  after  the  circuit  court  had  decked 
this  case,  made  a  oontrary  deoMr  n  B  salnst  the  i  c  n  e 
stockholders,  at  the  suit  of  another  plolnttff,  hi  Id- 
Ins  that  the  clauoe  of  exemption  In  the  statute  <:<  es 
not  extend  to  persona  reoelvlug  stock  ss  ooUaUiel 
security  from  the  corporation  IteeU ;  and  this  fe- 
citloi)  oelns  urged  ss  conclusive  upon  the  Federal 
Courts ;  held,  that  this  court  Is  not  couud  to  ioliow 
the  dedskin  of  the  State  Court  In  Buch  a  can. 

5.  The  Federal  Courts  have  no  Indepenaent  Juris- 
diction In  the  administration  cf  itste  laws  in  csem 
between  dtiseas  of  dUfetent  Btates,  co-rrdlnate 
with  and  not  subordlnste  to  thstof  the  itale  courts; 
and  are  bound  to  exercise  their  own  lu^emeDtasto 
the  meaning  and  effect  of  thocelaws. 

S.  But  since  the  ordinary  admlntgtntlon  of  the 

law  Is  carried  on  by  the  State  Courts,  It  Deoetaarlly 

)»^ipens  that,  by  the  course  ct  their  decUons,  cer> 

a  rulea  are  established  wblch  become  rules  of 
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by  the  Federal  Courts,  no  Ins  tban  by  the 
Bi«»  i«urtB  theraeelvee,  as  authoritative  declaia- 
tlons  of  what  the  law  Is. 

T.  But  where  the  law  bus  not  been  thus  setUed,  tt 
is  the  rlKbt  and  duty  of  the  Federal  Courts  to  eier>- 
else  tbefr  own  JudgmeDt ;  bb  they  alf  o  always  do  In 
TBttavaet  to  the  docMnes  of  oommerclal  law  and 
general  Juriaprudenoe ;  and  when  contracts  and 
uansacUons  have  been  entered  Into  and  rigbts  have 
aecnied  (hereon  under  a  pertlcutar  ifate  of  the  de- 
cisions, or  when  there  bas  been  no  decision  of  tbs 
state  tribunals,  the  Federal  Courts  i  re  rerly  claim 
'be  right  to  adopt  their  own  InCerfrctatlon  of  the 
)W  Bimlkiable  to  the  case,  altbouKb  a  different  In- 
erpre&itlon  may  be  adopted  by  the  State  Couribsft- 
r  such  rights  have  accrued. 
8.  nut  evoD  in  snob  oases,  for  the  rake  of  harmony 
QJ  lu  avoid  TOufuslon,  tbo  Federal  Courts  will  lean 
.awards  an  agreement  of  views  with  the  Etale 
Courts  If  the  question  seenu  lo  them  balanced  with 


dignity  aa  Indupendent  tribunals.  e_ 
and  In  meet  caeee  do  avoid,  uny  un 
— '"■  'ho   well  conaldored  de<teoi] 

a,  however,  tho  very  object  of  gl" 
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by  local  prejudicee  and  gectional  vlewB,  It  would  be 
a  derell(»lon  of  tboir  duty  not  to  exercise  an  Inde- 
pendent Judgment  In  esses  not  foreclosed  bj  prei-1- 


ous  adjudication. 
"    A  Judgment  entered  by  consent  for  a  FpeclOc 

m^BUDjectto  any  credits  whicb  the  defendant 

may  produce  vouoheis  tor,  Is  good  as  between  the 
partlea  tbemselvea  and  their  prlvisi. 

[No.  188.] 
AtytiadDee.  14,  IS.  1881.  Deddtdjan.  t9, 1883. 


.  States  for  the  Easiern  District  of  Hlssourl. 


Non.— JndifXifiHil  Uabarj  of  toekhdUUn  for  cor- 
jjprate  dsMa.   Bee  fMt«  to  llatoh  t.  Dana,  101  V.  S.. 

TKIs  to  lands  hy  dud  iiMldMXM«t«rnciI  tiw  lor  rel 
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Whcat.),lin:  dots  lo  BUUHnciDn  V.  isiiur,  »  \j.b. 
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SCFREUK  COCBT  OT  THE  UkITED  BTATBS. 


This  action  wu  brought  in  tlie  court  below, 
by  the  plsintlB  in  error,  to  charge  the  defend- 
anU,  aa  stockholders  of  tbeUemphis.C&rthage 
and  Northveelem  Railroad  Companj,  with  a 
Judgment  debt  due  from  said  company. 

A.  Jury  having  been  waived  and  the  cose  sub- 
mitted to  the  court,  the  trial  resulted  In  a  judg- 
tnent  in  favor  of  the  defendants.  Whereupon, 
theplaintifl  sued  out  this  writ  of  error. 

Toe  caw  Is  fully  staled  by  the  court. 

Mmn.  BMiJamIn  H.  Brlstow.  John  P. 
Ellis  and  JiiwpA  Shippen,  forfdalndf!  in  error: 

Since  the  decision  of  this  case  at  the  circuit, 
the  higbeet  court  in  the  Slate  haa  decided  that 
the  Hlaaouri  Statute  does  not  Include  one  In  the 
position  of  the  defendant,  among  those  exempt- 
ed from  personal  liability  as  shareholdera. 

Oritwold  v.  BtUgraan,  72  Mo.,  110;  Fiiher  v. 
aA^nan.lSlAo.,  13. 

This  construction  of  the  Missouri  Statute  by 
the  hl^eat  court  of  that  Stale  is,  under  familiar 
rules,  conclusive  upon  this  court. 

"This  conrt  follows  the  adjudication  of  the 
hi^eet  court  of  the  State,  in  toe  construction  of 
its  statutes.  Its  interpretation  is  accepted  as 
the  true  Interpretation,  whatever  may  be  — 
opinion  of  its  original  soundness." 

Fairfidd  v.  OOiaHn  Co..  100  U.  S..  47,  53 
(XXV.,  544,  548);  Mix>Te*  v.  Bank,  104  U.  S., 
«a6(XXVI.,  870). 

There  are  cases  involving  questioiu  of  munic- 
ipal bonds.  In  which  this  court  has  held  Itself 
bound  to  follow  state  dedalons  as  to  the  validity 
of  the  bond.  _____ 

Fentefl  v.  Murdock.  93  D.  B..  BOl  (XXI  IT. . 
665):  Am  Otom  v.  Taieott,  19  WalL.  WTim  U. 
8.,XXn.,  288):  Otooav.SupsrMiort,  WWall., 
689  (83  U.  S..  XXL,  886). 

These  caaea  are  idaced  upon  the  ground  tiist 
the  questions  involved  are  general,  not  statuto- 
ry. TbOT  are  not  applicable  here.  In  Orit- 
wold  V.  Skigman,  tvpra,  the  precise  question 
considered  was,  whether  or  not  the  statute  ap- 
plied to  the  facts  there  presented.  The  question 
was  purely  one  of  statutory  construction. 

The  stockholdeia'  liabiliQr  attaches  to  the  In- 
dividual In  whoeenameshareeof  stockactually 
stand,  no  matter  In  what  cap«tcity  or  under 
what  circumstances  such  shares  may  be  held. 

Upton  v.  TrMleoek,  91  C.  S.,  45  (XXIH., 
308);6ton«rv.  tTjrfon,  91  U.S.,  M.  e8(XXni., 
920,  338);)r«MM-v. I7pe»n, 91  U.  S., 65(XXm., 
884) ;  OhvM  V.  Upton,  95  V.  8.,  666  (XXIV., 

sm 

This  is  also  the  rule  where  the  shares  are  held 
merely  aa  collateraL 

PuUman  v.  Upton,  98  U.  8.,  828  (XXTV., 
818) ;  Bant  v.  Cat,  96  U.  S.,  (628  XXV.,  448); 
Wheeloek  v.  Kott.  77  DL,  296. 

This  is  also  the  rule  where  the  shares  are  reg- 
istered In  the  name  of  one  individual,  who,  m 
fact,bo1dsthemanderasecret  trust  for  another. 

ThompeoQ,  liability  of  Stockholders,  sees. 
177  and  VKi  MitehdTt  (kue,  L.  R,  9  Eq.,  868; 
Sbmr  V.  made,  80  N.  T.,  64;  BheUingUm  v. 
Otviand,  S8N.  Y.,  S7I;  Ain*  v.  AirnAom.ll 
Gush.,  188. 

Aa  BMinat  crediton,  the  same  liabilin  Is  in- 
curred I>v  anyone  who  acta  as  a  aharenolder, 
«T«i  without  actual  registry  or  without  actual 
Awnership  as  against  the  corporation  or  others. 

See  the  Upton  Cam*  above  cited. 
Bank  v.  Cat  (fupra);  Sheffield  B.  Go.  v.  Woai- 


eodt,  7  Hees.  &  W.,  S74;  ChtUmham  R.  Oe.  v. 
DanM,  2  Eng.  Ry.  Caa.,  728;  Separlt  Bidet, 
a  Macn.  A  O..  170 ;  Choi  v.  Bank,  1ft  PicL, 
664,  669;  Bank  v.  Bumham,  11  Cuah.,  183; 


N.  T.,  6,  17;  Hayt  v.  R  R  Co.,  88  Pa.,  81; 
McHotev.  Whtder,  45  Pa.,  32;  Bayteood  Flank 
B.  Co.  V.  Bryan,  6  Jones  (L),  83. 

This  ground  of  liability  is  sound  upon  prin- 
ci^e  Bs  well  as  established  by  authority. 

It  is  based  upon  two  leading  doctrinea  of  the 
law  :  1,  estoppel  by  conduct ;  and  S,  electioo 
between  Inconmetent  positions. 

See,  authorities  above  cited. 

Mam.  Jaaea  O.  Broadhwmd,  iToMph 
H.  CharnXomA  H.  H.  fianfii^,  fordefeudsals 
in  error: 

Was  thedefendanta  stockholderT 

Plaintifl  claims  that  defendant  waa  s  itodt- 
bolder  because  a  certificate  of  slock  was  Ise«ied 
totheflrmof  J.  A  W.  SeligmanACo.,  absoluU 
and  uncondilioiiBl  on  ila  face  and,  therefore, 
that  the  defendant  is  estopped  frona  denying 
that  he  held  it  in  any  other  way  than  as  owner, 
and  that  he  cannot  be  permitted  lo  show,  by  ev- 
idence aliunde,  that  he  really  held  it  In  trast 


that  this  can  scarcely  be  i 
open  question. 

MeMakon  v.  3faey.  51  N.  T.,  166-161;  R  E. 
Cb.v.fiVn'n,  21111.,  9«-98;£(Uftfvpv.  KaeAmd, 
46Barb.,48M38;  Jonetv.  R  S.  Co.,  S3N.  B.. 
544. 

Bttopptl  in  pait  consists  In  doings  or  aaylngi 
by  a  party, by  which  he  designedly  induces  an- 
other one  to  alter,  injuriously  to  himself,  hb 
previous  condition.  The  following  well  con 
sidered  cases  give  the  full  extent  of  the  doc 

Briwn  v.  Wheeler,  17  Conn.,  849;  Kimug  v 
FhrMKortb,  17  Conn.,  ZB&;Bangeles  v.  Spnng 
31  He.,  180;  Oammirttav.  Witiler,  43  UclSS 
^MtAv.  B]nJ:,44N.H.,  lU;KeUhvmv.I>wi 
can,  960.  S.,  666  (XXTV..  871). 

On  queedoos  of  the  construction  of  the  Coi 
stitutlon  or  peculiar  statutes  of  a  State,  the  Fei 
eral  Courts  acoulesce  in  the  settled  decidonai 
the  courts  of  last  reeort  of  the  State  in  qu 
lion,  but  not  on  a  question  of  general  law 
equity,  such  as  is  involved  in  the  present 

The  Pedeml  Courls  are  abeolutdy  '    ~ 
ent  of  the  deddons  of  the  State  C 
only  to  be  influenced  by  them  according 
force  of  the  reasons  upon  which  tbey  are 

The  mere  fact  that  a  danse  ai  a  state  slat 
is  incidentally  Involved,  is  not  eaou^  to  '. 
part  to  a  Judgment  of  the  State  Courts  pecu 
sanctity  or  authority  in  regard  to  the  quesi 
when  raised  in  the  Federal  CoortB. 

Tenia  v.  Munbxk,  93  C.  &,  501  (XXI 
686);  Pine  Qroai  v.  TalaM,  1«  WalL,  ~" 
U.  8.,  XXn..  288);  OtoO  v.  *" 
WalL,  689  (88  U.  8.,  XXL,  38m. 

This  is  as  much  a  qneslioD  of  gdmal  Ji 
prudence  as  any  question  of  commercial  I 
and  the  dedsioiis  of  this  court  in  vesy  ra 
cases  have  emphaticBUy  ■anerted  Its  ri^t  t 
independent  decision  iq»n  Ita  own  jodga 
notwithstanding  the  dedatona  of  tbe  coorl 
the  State  where  the  controvnsy  anweL 

R.  a.  Co.  V.  Ami,  1C8  U.  &,   14  (XX 
1«7  l 


BmSEM  T.  Belioiuii. 


IlkOUHT.  Bna,100U.  a,289(ZXV.,58(9; 
aijAT.  iWn,  lePeL,  1. 

nc  dccMoa*  in  HliKrail,  railed  upon  bj  Ihe 
aliWf,  wen  nilMeqiwut  to  tbe  aecUon  of 
iiii  CMC  bf  Ite  drcnlt  conn. 

Aid  !■  tu  otnnwctkai  we  call  tbe  attention 
itf  Ike  coon  to  Um  doctrine  laid  down  by  It  to 
r^m  T.  Adt.  18  How.,  SW  (S»  U.  S„  XV., 
98),  ■fciiii  tbe  oonrt  mja :  "  Nor  do  we  feel 
kovd  in  aa^  cMe,  In  irtifdi  «  point  is  first 
ntod  la  ttettmita  of  Ibe  United  State*  and  hu 
hn  4rTi4H  to  the  drcnlt  coort,  to  reverse 
IlM  didihn  oontiaiT  to  our  own  convlctiona, 
»  wd0  to  OMifonn  to  a  state  decision  made  to 
Ac  soiBttee.  Sucb  decWong  have  not  tbe 
^Kteta  of  etnblfahed  precedent  dedantive 
ri  Ae  MUled  law*  of  the  Stale." 


Mr.  Jm^ia  Bntdler  delivered  tbe  optolon 
rftteeooit: 

TWi  b  aa  actkm  brouriit  bv  the  plaiutift, 
!«>,  •^bM.  J.&Vf.  Seligman  &  Co.  ss 
■BrUoUm  of  tbe  Memphis,  Carthage   and 


pare  the  road  for  tbe  iron,  and  wool 

and  deposit  with  the  defendants  its  entire  issue 

of  flrat  niort«»ge  bonds,  to  wit:  $5,000,000, 
and  a  majorltj  of  its  capital  stock  aathorizea 
to  be  Issued,  "  said  stock  to  remato  in  tbe  cc 


a  Railfoad  Compeiif ,  under 
k  <tf  tbe  State  of  Uiaaouri,  to  recover  a  debt 
i»  tj  Ub  br  tbe  company.  Tbe  pUutifF,  to 
)« IMtiltan.  sDegca  that  on  the  5th  of  Novem- 
■f.  I?74,  Jndgment  waa  rendered  to  his  favor 
Miort  tte  corporation  by  the  District  Court  of 
(kaqfae  ConDtT,  Eanaoa,  for  (78,001,  which 
MMH  iinwiliiTiiil.  that  to  December,  1874,  the 
ua|BMMiuii  WM  diiaolved  and  that  the  defend- 
^  « tbe  date  of  tile  dlMOlation  and  of  the 
pi^mUi.  weteaadstiDareBtocUioldeTBOfthe 


^  iMWiinil.iliiijIiifc  that  the  defendants  were 
••  "iraorwbMTiberatotheitockof 
;  and  aettlng  forth  certato  facts 
oes.  Mated  in  the  flndtogs,  under 
k  Ae  Mock  aDeged  to  be  theirs  was  merely 
«V"Aed  in  tbeir  huda  by  the  corporation  to 
k«M  fcr  a  umpocwy  porpoae  hj  wayof  collat- 
•al  Mivity.  to  be  returned  irtien  that  puroosb 


m  tried  by  tlie  court  and  ]udg- 
^^w—iemiaed  for  the  defendants  on  certain 
fcfcptrfEaeti  and  tbe  question  here  U.wbeth- 
«tebc«aM  found  are  sufficient  to  support 


k  ftfaic^al  facts  opon  which  tbe  case  most 
I  ■*  aabMWiaUy  the  foUowtog: 
b  Wiiiniiis.  Carthage  and  Northwestern 
Mad  CVwpkH  was  a  corporation  organized 
m  *c  nmeral  laws  of  Missouri,  with  an  an- 
ted Mital  of  110,000,000.  On  tbe  lOth  of 
tk.  wn,  a  eoittraci  to  writlngwas  entered 
Wswvot  Ibe  coHMtMlao  and  J.  A  W .  Bellg- 
*  Co  .  tb«  defendanta,  which  is  set  forth 
m  tadhi^.  In  Ibe  recitals  of  this  contract 
m  Masd  tbal  certato  municipal  subacrip- 
L  ta  ibr  aftwpe  td  booda,  to  the  amount  of 
IML  tad  bea  obtBtned  to  aid  of  Its  cod- 
Mob,  aad  thai  a  portkn  of  the  road  (37 
I  ■trfwadymded.  bridged  and  tied,  and 
a0a  tat  ny  oMatoed,  and  all  paid  for  by 
n  11*  of  said  sobaolptions,  and  that  the 
~  ~  Wonal  capital  for  pro- 
It  for  the  rood  by  the 


least."  Tbe  latter  a^need  to  purchase  two  thou- 
sand tons  of  railroad  iron  nn^  tbe  railroad  com- 
pany's direction,  and  from  time  to  time  to  make 
advances  of  cash  diuisg  the  completion  of  the 
road,  not  exceeding  |SOO,000  (including  the 
amount  paid  for  iron),  and  to  receive  Inlercet 
thereon  at  tbe  rate  of  seven  per  cent  per  annum 
until  re-lmburscd  bv  sale  of  the  bonds.  Th^ 
were  to  have  the  privilege  for  the  term  of  twelve 
monthly  of  calling  any  portion  of  the  $5,000,000 
of  bonds  at  the  raU  of  seventy  cents  currency 
and  accrued  toterest  leas  two  and  a  half  percent, 
and  if  more  bonds  were  sold  than  enouj^  to 
Iron  the  road,  they  should  advance  funds  to  pui- 
chase  rolling  stock. $3,000  per  mile,  tbe  balmoe 
to  remain  with  (hem  on  deposit  on  Interest  at  the 
rate  of  call  loans  to  pay  on  v  defldeacy  1  n  net  eam- 
togs  of  ttie  road  to  meet  demands  for  toterest  on 
the  bonds.  If  the  bonds,  or  part  of  them,  could 
not,  for  any  unforeseen  cause,  bo  negotiated  dur- 
ing the  next  twelve  months,  the  company  was 
to  repay  to  J.  &  W.  Seligman  &  Co.  all  moneya 
advanced  by  them,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  and  a  commission  of 
two  and  a  half  per  cent  on  all  bonds  relumed. 
This  Ib  the  purport  of  the  written  agreement. 

On  tbe  first  of  Hay,  1873.  a  trust-deed  was 
executed  by  the  company  on  Its  railroad  and 
appurtenances  to  Jesse  Seligman  and  John 
H.  Btowart,  trustees,  to  secure  the  company's 
bonds.  On  the  lltb  of  May,  1873,  Ibe  follow- 
ing resolution  of  tbe  directors  was  passed.  "It 
is  ordered  by  the  board  of  directors  tnat.  In  mafc- 
tog  negotiations  for  monev  with  J.  &,  W.  Sel- 
igman &  Co.,  certificates  for  a  majority  of  the 
capital  stock  of  this  company  be  issued  to  tbe 
said  J.  8c  W.  Seligman  &  Co.  to  hold  in  tnut 
'or  the  period  of  twelve  months,  and  thatauch 
certificates  be  signed  by  the  president  and  sec- 
retary, with  the  corporate  aal  of  this  company 
affixed."  A  stock  certificate  for  a0,O0O  shares, 
or  $0,000,000.  was  accordingly  Issued  to  the 
usual  form  to  J.  &  W.  SeliKman  &  Co.  This 
certificate  was  delivered  to  uie  defendants,  but 
tbe  court  finds  that  they  never  subscribed  for 
tbe  stock,  nor  agreed  to  do  so,  and  obtained  it 
only  in  the  manner  set  forth.  The  list  of  stock- 
holders on  tbe  slock  txx>k  of  tlic  company,  re- 
quired by  law  to  be  kept,  contains  tbe  names  of 
certato  townships  which  contributed  aid  to  tbe 
road,  and  severad  Individuals,  Includtog  J.  &  W, 
Seligman,  but  not  the  amount  of  shares  held. 
Tbe  stock  transfer  book,  also  required  bv  law, 
contained  tbe  same  list,  with  date,  number  of 
shares  and  amount  carried  out  opposite  to  each 
name.  Tbe  name  of  J.  &  W.  Bellgmau  ap- 
peared therein  as  follows; 


r3r.r 


poad  by 
Aal  ilwndlfoad  company  should 


ir^^el^nnan  |  Vew  Tork,N.*T.  I&o.jt 


Snle^ 


Xiol«;Sl< 
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The  court  farther  fonnd  that,  OmrHv  after 
the  contract  of  March  14, 1872,  Joee^  Ship- 
pen,  an  attomeT,  of  St  Louis,  saw  and  exam- 
jmA  its  prorlnoDS,  and  a  few  days  after  told 
Bui^ess,  the  plalntUI,  of  the  contraci,  and  that 
thereby  the  SellKmans  wers  to  have  control  of 
[he  road  and  of  the  stock  and  bonds,  and  told 
Burgeaa  it  wonld  be  well  for  him  to  hare  a  talk 
'With  Joseph  Selinoan  before  entering  into  con- 
tnct  with  the  railroad  for  ila  construction.  Bur 
mm  accordingly  saw  Sellgnun,  and  teatifles 
Oat  the  foilomng  conversation  ensued; 

"  I  told  him  I  had  been  constructing  on  that 
CarOiage  road,  and  that  I  underetood  he  was 
interested  in  the  road  now,  and  I  would  like  (o 
talk  to  him  on  that  matter ;  that  this  company 
-  owed  me,  or  Cunningham,  who  was  the  pres- 
ident of  the  corporation ;  that  he  owed  me  then 
aome  money  for  work  I  had  done  between  there 
and  Pierce  Citr,  and  I  wanted  to  know  what  the 
ir  pushing  the  work  forward,  the 
the  iron,  and  so  on,  and  he 
0  best  thing  you  can  do  is  to 

Eun  with  the  work  westward,  and  we  will 
ve  ample  means  to  get  hold  of  the  local 
bonds.'  It  seems  Cunningham  had  represented 
to  him  that  there  was  local  means  enough  to 
grade  tberoad.andhe  suggested  to  me  then  that 
I  would  be  safe  In  going  on  and  entering  Into 
such  a  contract,  and  then  he  mentioned  that  he 
thought  it  would  be  better  for  all  parties  if  the 
road  was  built  and  Uie  woik  prosecutBd  west- 

Afterwards,  on  Jnne  14, 1B72,  buigeas  en- 
tend  into  a  contract  with  the  railnwd  company 
for  the  construction  (d  the  road  from  Carthage, 
Ho. ,  to  lodepeodence,  Kansas.  He  immediate- 
ly b«an  WOK  under  the  contract,  and  so  con- 
^ued  untU  the  faU  of  1878. 

The  bonds  of  the  company,  to  the  amount  of 
$8U,000,  were  Issued  and  were  negotiated  and 
sold  by  J.  &  W.  Seligman  &  Co.,  they  them- 
selves becoming  holders  of  over  $400,000  there- 
of. 

The  stock  Issued  to  them  was  voted  oa  bj 
protjf  at  two  enccessive  annual  meetings  for 
election  of  directors. 

The  company  being  unable  to  meet  its  inter- 
est on  the  bonds,  the  road  and  property  were 
delivered  to  the  trustees  of  the  mortgage  and 
sold  in  December,  1874,  and  Joseph  Seligman 
andJosiah  Hacy,  as  a  bondholders' committee, 
became  purcha^rs  thereof,  and  the  railroad 
corporation  was  dissolved  in  conformity  with 
the  laws  of  Missouri  about  the  same  time. 

On  the  Sth  of  November,  I9T4,  Burgess  ob- 
tained judgment  in  the  District  Court  of  Cher- 
okee County,  Kansas,  against  the  railroad  cor- 
poration for  work  and  materials  under  his  con- 
tract, for  the  sum  of  178,641,  which  judgment 
recited  that  It  was  entered  by  agreement,  with  a 
stipulation  that  it  would  be  entitled  to  a  credit 
of  the  amount  which  had  been  paid  bv  the 
road  company  to  subcontrocton  and  labi 
of  the  plauitia,  when  the  exact  amount  thereof 
should  have  been  ascertained  and  proper 
vouchers  furnished.  Nocredlls,  however,  were 
claimed.  The  presentaction  was  brought  to  re- 
cover the  amount  of  this  judgment. 

The  findings  also  aet  out  iEb  contract  made 
by  Burgess  and  his  associate  with  the  railroad 
company,  14th  June,  1872,  for  constructing  the 
rood,  by  which  It  appeared  that  they  agreed  '- 
868 


furnished! 

Upon  these  facts,  the  court  gave  judgment  Id 
favor  of  the  defendants.  Burgess  brmga  llie 
case  here  by  writ  of  error. 

The  Gtatutonr  provision  upon  which  the  *^ 
Uon  Is  foundea  is  the  22d  section  of  article  1  of 
the  Act  of  Missouri  relating  to  private  corpors- 
tlons  (I  Wagner's  Stat.,  ch.  87),  which  dedsm 
as  follows : 


without  joining  the  company  in  such  suit,  aod 
if  judgment  be  rendered  and  execution  satisfied, 
the  defendant  or  defendants  may  sue  all  who 
were  stockholders  at  the  time  of  (UBSolution  for 
the  recovery  of  the  portion  of  such  debt  toi 
which  they  were  liable." 

By  section  9  of  article  n.,  of  the  same  chap- 
ter, it  Is  enacted  as  follows ; 

"  No  person  holding  stock  in  any  such  com- 
pany as  executor,  administrator,  guardian  oi 
trustee,  and  no  person  holding  such  stock  at 
collateral  security,  shall  be  perBonally  robjecl 
to  any  liability  as  a  stockholder  of  such  com- 
pany, but  the  person  pledging  audi  stock  shaD 
be  considered  as  holding  uie  same  and  shall  be 
Uable  as  a  stockholder  accordingly;  and  lbs  es- 
tates and  funds  in  the  hands  of  such  executor, 
administrator,  guardian  or  trustee  shall  be  li- 
able, in  like  manner  and  to  the  same  extent,  sa 
the  testator  or  intestate,  or  the  ward  or  perKin 
interested  in  such  fund,  would  have  been  if  be 
had  been  living  and  competent  to  act,  and  held 
the  stock  In  his  own  name." 

The  first  question  for  consideration  lB,wbe(bei 
the  plainti^B  claim  was  established.  He  relied 
on  the  judgment  recovered  by  bim  against  th« 
CorporatioD  in  Kansas.  It  is  contended  by  the 
defendants  that  this  judgment  does  not  esial'- 
lish  any  debt  due  to  the  plaintifT.  But  we  think 
that  the  objection  is  not  Eound.  The  judgment, 
as  against  the  corporation  and  its  pnvies,  doc< 
establish  the  debt  named  therein  as  dtie  (o  tht 
plaintiff,  but  subject  to  a  defeasance  for  suet 
an  amount  as  might  be  shown  to  have  beei 
paid  to  Biibcontroclors  and  laborers  by  the  cot 
poratloD.  lite  defendants,  as  well  as  the  corpo 
ration, were  at  liberty  to  show  anv  credits  tvbicb 
by  the  stipulation,  i\ere  properly  applicable  u 
r^uction  of  the  amount  of  the  judgment.  Kon- 
such  were  shown,  or  attempt^  to  be  afaown 
Until  such  credits  were  shown  the  judgmen 
stood  valid  for  the  whole  amount.  It  vna  nc 
for  the  plaintiff,  but  for  the  defendants,  lo  then 
that  any  such  credits  existed. 

The  next  and  principal  question  is,  whelbe 
J,  AW.  Seligman  &  Co.,  orJ.  &W.  Seligmar 
were  stockholders  of  the  Memphis,  Cartbac 
and  Northwestern  Railroad  Company  ^ritht 
the  meaning  of  the  law.  Did  the  60,000  ebart 
of  stock  belong  to  them  I  Or  did  they  bold 
by  way  of  trust  or  as'eollateml  E«cuii^  for  it 
fulfillment  of  the  comrany's  obligationa  in  r 
lation  to  the  boqds  1  The  courts  in  EiUilai: 
and  some  in  thU  country  have  gone  very  far  : 
sustaining  a  liability  for  unpaid  subscriptioi 
to  stock  against  persons  holding  the  same 
any  capacity  whatever,  whether  as  truEtet: 
guardians  or  eiecatoTs,  or  merely  aa  coUatcr 
security.  It  cannot  be  denied  that,  in  sou 
107  V.  : 


BuBflxw  T.  Sbltoiuk. 


_  .  «laigth  to  irtdcb  the  doctrine 

1m  itm  malMd  htm  operated  very  hanhlv;  and 
to  CHH  &i  wtndt  tbe  corpontlon  Itadf  nas  no 
<Bi  ricbi  to  tadont:  [wyment,  and  where  no 
M  bu  or  fnndulent  Intent  has  fDlerrened, 
h  H^  be  doobted  whether  credltota  h&ve  ttny 
httr  tiglat,  onleea  bjr  force  or  lome  express 
pvrWoa  of  a  statnte.  Tbe  Htaouri  Statute 
■rytf  the  Joadce  of  nuking  a  diacrimina- 
te  bsween  thaw  who  hold  stock  In  their  own 
AfiL  ind  tboee  who  hold  it  meielj  in  a  repre- 
■MBirv  ofacltjr,  or  bb  trutteee,  or  bj  way  of 
oAasil  aecnri^. 

Upon  m  caiwil  examination  of  the  facts 
tg«nd  ig  this  case,  we  do  not  aee  how  a  reason- 
itfc  dcoM  can  exist  that  tbe  Selixmans  held 
AcftiA  inqoBition  as  trustees  and  custodians 
br  '■■J  cC  coOateral  security  for  themselves 
«d  (lie  imiiliaiii  in  of  the  hoods.  That  was 
Ant;  the  tnient  of  the  parties,  declared  In 
iIbM  so  many  word* ;  and  that  intent  mvtst 


e  legal  snare  of  which  khe 
atSb»  can  take  adTaotage.  By  the  contract 
I  wild  between  them  and  the  corporation, 
ttj  *Bre  to  »et  as  its  financial  agents  In  the 
^iarni  <rf  its  banda.  and  to  make  advance*  of 
WT  frem  rt*w^  to  tima  to  enable  the  com- 
pBT  k>  get  tbe  aneemarj  Iton  for  completing 
ttnad  aad  cqoipment  for  running  it  The 
^^aaj  was  to  prepare  the  Bnperstmcture 
■d  ftoenre  tbe  ties  and  eveiythlng  necessary 
If  wiynf  paeparatioo  for  laying  the  iron  downi 
M  «M  to  ito  this  by  means  of  the  resonrcee 
s  M  already  aecnfed,  and  expected  U  obtain, 
iKB  tkr  townahip  aubecrlptlons,  in  order  that 
,  j  to  be  given  as  security  for  the 
1  be  p>od  and  valid  for  that  pur- 
.  _  r  the  company  further  wre«d  to  de- 
y^  wfeb  SeUgman  ft  Co.  a  majority  of  its 
^W  Stock,  to  remain  In  their  control  for  tbe 
na  i<  ooe  year  at  least  The  reasonable  In- 
Hwtc  k,  that  ibis  depoeit  of  stock  was  to  be 
■A  fcr  tbe  purpose  afieged  in  the  defendant's 
■Mu,  Bamely :  •■  aecurily  for  the  pa3rmeiit  of 
it  ^wdi,  and  to  enable  SeUgman  &  Co.  to 
^mrt  (be  corpotadon  and  see  that  lis  oflairB 
^K  hnaistly  oooducted  and  the  eamiui^  prop- 
^  mBed.  Tbe  resolution  of  tbe  duectors, 
W|«J  tcr  carrying  oat  this  agreement,  is  to 
•i  ■■»  poiport  and  effect ;  it  directs  that,  in 


,        for  money  wHb  Seligman 

A  Ci ,  iwilli.'alea  for  a  majority  of  the  capital 
A4  ftnoM  be  laned  to  them  to  bold  in  tnat 
brte  pcrtMl  ol  twelve  mootha ;  and  when  tbe 


"  beU  in  tacTow." 


inalified  Mue,  to  suhaerre  a  apedflc  pur- 

foralindted 

ihe  company 
when  that  purpose  should  be  aocompUibed. 
It  seems  to  us  that  theSeligmans,  intanngand 


in  a  analt , 

pooe  by  wav  of  collateral  security  f c 

— '-'    and  was  returnable  to  the  company 


1W  tdva  used  may  not  have  bjsn  strictly 
hte^rf.     The  lasninx  of  the  stock  Id  thcu- 
t  baTe  been  a  deposit 


mm  CSi^t 


e  of  those  words ;  but 
m  it  T«ry  dear,  thai  the  stock  was  not 
k  ht  -f  *i<  M  ibelr  Mock,  but  as  bekingins 

*  ^  traHpasiy,  thooKh  in  tbeir  names,  and 
*■  *  wm  to  be  bdd  bj  them  ilinplT  as  a  se- 
*«■?  TWy  aeyer  •ubarribed  for  the  stock;  | 
^tftrmrhBomtt  indebted  to  Ihe  company  for, 

*  ^  twm^mtj  mmr  acquired  any  rigbt  to  de- 
mmt  ^nm  Ibem  a  riecle  doQar  on  account  of 
K  Tteafh  taaoed  in  Corn,  it  was  only  Isaoad 
AaROneL 


others,  and  that  they  were,  therefore, within  the 
express  exception  made  by  tbe  law  in  favor  of 
those  holding  stock  in  that  wav. 

It  is  urged,  however,  that  tney  are  estopped 
from  claiming  tbe  benefit  of  this  exemption  by 
tbeir  conduct  iu  Iwing  represented  and  votiuf 
at  HtocldioIderB'  meetfiiKS,  But  if  the  law  al- 
lows slock  to  be  held  fii  Iruat  or  as  collateral 
security,  without  personal  liability ;  and  if,  as 
we  suppose,  the  clear  effect  of  the  contract  was 
to  create  such  a  holding  in  this  case,  we  do  not 
see  how  the  doctrine  of  estoppel  can  apply. 
The  only  parties  to  complain  would  be  the 
other  Blockholdere,  who  might,  perhaps,  com- 
plain that  stock  bdd  merely  in  trust  or  as  col- 
lateral security  ia  not  entitled  to  participate 
with  thero  In  the  privilege  of  votinc.  But  nom 
them  no  complaint  ia  h^rd.  Creaiton  could 
not  complain  ;  for,  on  tbe  hypothesis  that  sto(^ 
may  lawfully  be  held  at  all  in  trust  or  aa  col- 
lethal  security,  without  incurring  liabUi^  to 
them,  the  act  of  voting  on  the  stock  cannot  in- 

eire  or  affect  them.  In  the  absence  of  such  a 
w,  the  case  might  be  very  different.  Undoubt- 
edly, it  has  been  held  iu  cases  innumerable,  Uiat 
acting  Bs  a  stockholder  binds  one  as  such ;  but 
that  IB  where  the  law  does  not  allow  stock  to 
be  bdd  at  all  wlibout  Incurring  all  the  liabili- 
ties incident  to  such  holding.  The  present  is 
an  action  at  law  based  upon  the  supposed  11»- 
bihty  of  tbe  defendanta  under  a  statuto  which 
makea  tb«  distinction  referred  to,  and  which 
does  not  make  all  stockholders  liable  indis- 
criminately. We  ihlnfc  that  this  makes  a  ma- 
terial difference.  If  tbe  defendants  can  show, 
as  we  think  they  have  shown,  that  they  are 
within  tbe  exception  of  tbe  statute,  tbe  statu- 
tory liability  does  not  apply  to  them. 

It  Is  by  no  means  clear,  however,  that  J.  ft 
W.  SeUgman  did  not  have  a  right  to  vote  on  the 
stock,  even  as  against  the  Btockholders.  When 
the  law  provides  that  if  a  person  holds  stock  as 
a  trustee  or  by  way  of  collateral  security  only, 
he  shall  not  be  perBOnally  liable  for  the  com- 
pany's debts,  it  supposes  tnat  the  slock  shall  be 
uolaen  and  tliat  tbe  pledgee  or  trustee  shall  be 
tbe  bolder.  If,  then,  tbe  law  is  to  have  any 
force  or  effect,  tbe  mere  fact  of  holding  cannot 
be  set  up  as  a  bar  or  estoppel  againsl  proof  of 
the  manner  and  ctiaractcr  of  su<£  holding.  And 
if  such  pledgee  or  trustee  may  be  a  holder  of 
the  stock  in  thai  cbaracti.'r,  is  be  bound  to  be 

Grfectly  passive  In  bis  holding  ?  He  will  not 
endtled  lo  any  dividends  or  profits,  ll  is  true ; 
or.  If  he  rccelveH  dividends  or  profits,  he  must 
account  Iherefor ;  but  U  it  certain  that  be  may 
not  lawfully  vole  on  the  stock  T  An  executor, 
administrator,  guardian  or  trustee  certainly 
may  vote ;  and  where  Is  the  rule  to  be  found 
that  a  bolder  for  colUteral  security,  under  a 
law  which  permlta  such  holding,  may  not  vole 
the  stock  so  held  without  losing  bis  cbanw- 
wr  as  a  mere  pledgee?  But,  as  before  aold.  If  the 
[dedgee  in  voting  the  stock  exceeds  his  ri^ts 
as  such  pledgee,  tt  cannot  bave  the  effect  of 


lyGOO^IC 


BCPHEKE  COCBT  OF  THB  UkITZD  BtATXB. 
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making  tlw  stock  his  own.  Ho  one  Is  injured 
Bud  no  one  csn  complain  except  ttte  other  etock- 
holden  whose  riAta  are  Invaded. 

The  line  of  auuaoritiee  usually  quoted  to  show 
that  Ihoee  who  actually  hold  stock,  and  who 
manifest  a  voluntary  or  intentiona]  holding  by 
voting  on  it,  or  receiving  dividends  or  other 
benefit  from  it,  consists  mMnly  of  cases  in  which 
parties  have  been  held  as  corporators  or  aasocl- 
ates  as  between  themselves  and  the  corporation 
or  Joint  Btod  association,  and  as  sach  incl- 
dentallv  liable  to  the  creditors  of  such  com^ 
nics.  BlrNathanlellindsley,  in  his  able  treatise 
on  Partnership,  has  amply  discussed  the  whole 
subject  upon  the  platform  of  the  English  de- 
cisions. His  fundamental  proposition  is  this; 
"  The  type  then  of  a  member  or  shareholder  of 
a  company  is  a  person  who  has  agreed  to  be- 
come a  member,  and  with  respect  to  whom  all 
conditions  precedent  to  the  acquldtJon  of  the 
rights  of  a  member  have  been  duly  observed 
*  •  •  In  practice,  diffictiltles  sre  only  pre- 
sented where  this  standard  Is  not  reached;  and 
the  important  question  really  is:  to  whateztent 
It  can  be  depsjled  from  and  membecHbip  be, 
nevertheless,  constitutedT"  (Vol.  1.,  p.  138.) 
He  then  devotes  many  pages  to  show,  by  ad- 
judged cases,  bow  a  man  may  be  held  as  a  cor- 
porator by  the  company  Itself,  by  holdliw  him- 
self out  as  such,  as  by  taking  dividends,  etc 
Now,  in  the  present  case  the  relation  of  J.  & 
W.  Seligman  &  Co.  to  the  corporation  is  ex- 
pressly settled  and  fixed  by  the  written  contract 
between  them.  We  ban  already  examined  that 
contract  and  have  shown  that  the  stock  issued 
by  the  conxiration  to  J.  &  W.  Seligman  A  Co. 
wasissuea  to  thraiimly  as  busteesaodbyway 
of  collateral  aecnrin.  The  proportion  that  the 
corporatloq  could  bold  Uiem  as  subscribers  to 
its  stock  would  be  In  [flat  defiance  of  the  con- 
tract in  whole  and  in  every  port.  We  do  not 
know  of  any  iron  r\Je  of  law  which  would  pre- 
vent them  m>m  showing  this  contract  relation 
between  them  and  the  company.  It  is  the 
origiD  and  foundation  of  their  whole  connection 
wiUk  it.  The  siLffldency  of  the  evidence  tocon- 
trol  their  tlaiut  towards  the  company  is  another 
thing.  Its  competency  seems  to  us  free  from 
doubt.'  When  examined,  it  shows,  as  before 
stated,  that  as  betweoi  tbem  and  the  company, 
the  latter  baa  no  daim  whatever  against  them 
in  relation  to  the  stoc^,  except  to  have  it  re- 
turned when  properW  required,  after  the  pur- 
pose of  Its  isatte  had  been  accomnUabed.  It  be- 
longs to  the  company,  andtoitalone.  J.  ftW. 
Seligman  are  mue  trustees  or  custodians  of  it 
for  a  special  puipoae,  that  porpoee  being  col- 
lateral securi^. 

In  this  coonectioa,  we  may  propeiiy  nfer  to 


land  to  the 

527,  which  was  a  cms  arising  upon  the  Hary- 
hmd  Statute  from  which  that  of  Hlsaonri  wna 
copied  sofar  as  rebles  to  the  exception  of  those 
holding  stock  in  trust  or  aa  collateral  securitr. 
Tliat  was  a  suit  in  equity  teooght  against  stock- 
hoMers  to  render  tbem  uaUe  fotthe  company's 
debts.    One  of  tbem,  by  the  name  of  Tieman, 

■    *■ ' }  UM  corptHalion  and,  as 

-  a  certificate  of  sloe" 

After  its  isBasanii 

MOMnt  was  made  on  tt  by  tiK  pnrident  of 

oonioiatioD,  to  (be  effect  that  it  bad  been 


deposiiod  with  Tieman  as  collateial  security  f« 
the  loan.  The  court  said: 

'■  The  claim  of  W.  H.  Tieman  is  for  |i,00a, 
money  alleged  to  be  loaned  to  the  company  <x 
the  8th  of  January.  1869.  But  it  is  ioaKoA 
by  the  appellees.  Iliat  Tieman,  instead  of  bebg 
a  non-stockhol^g  creditor,  is,  aocordiat  to 
the  evidence,  a  stockholder,  and  as  much  lisfalt 
as  the  Alberts.  Wc  do  not  concur  in  this  Tien 
of  the  relalioD  of  Tieman  to  the  company,  la 
our  opinion,  his  claim  is  for  money  loaned;  and 
the  stock  tiansferred  to  him  was  held  by  him 
aa  collateral  security  for  his  loan  and,  so  hold- 
ing it,  he  is  not  personally  subject  to  sny  lis- 
blUty  as  stockholder,  but  is  protected  by  the 
provision  of  t>«i  12th  secUon  of  the  Act  of  1852, 
ch.  888." 

A  similar  decison.  In  a  case  arising  upon  s 
like  statute  in  New  York,  was  made  by  the  CoD- 
missionere  of  Appeal  of  that  State  in  the  case  of 
MaeMaJton  v.  Meg,  51  N.  T.,  15S.  The  New 
York  railroad  Act  of  18S0,  as  amended  by  lbs 
Act  of  1864,  made  stockholders  liable  to  credit- 


talned  precisely  the  same  provldon  as  that  in 
the  tKh  sectioo  of  the  Missouri  law,  that  no  per- 
son holding  stock  as  executor,  administrator, 
guardian  or  trustee,  and  noperson  holding  stock 
aa  collateral  security,  should  be  personally  sub- 
ject to  any  liability  as  stockholders;  ImposiiiE 
the  liabililT,  however,  as  the  Mi»ouri  law  does, 
on  the  pleoger  or  cettui  gue  tmtt.  Uacy  was 
sued  Hfi  a  stockholder,  and  it  was  shown  on  the 
trial  that  the  slock  held  by  him  was  transferred 
to  him  as  collateral  security.  The  referee  re- 
fused to  give  any  effect  to  this  evidence,  hold- 
ing that  parol  evidenco  could  not  be  received  to 
contradict  or  vary  the  written  assignments  or 
tranafera,  which  were  absolute  in  form.  The 
Commissioners  of  Appeal,  on  this  branch  of  the 
case,  said:  "  In  this  he  erred.  It  is  always 
competent  to  show  that  su  asrignuent  or  con- 
veyance absolute  in  form,  was  only  tntendedas 
a  security.  There  is  nothing  In  any  atatote 
which  makes  the  books  of  tbe  company  incon- 
trovertible evidence  of  ownership  of  slock.  A 
person  may  be  the  absolute  legal  and  equitable 
owner  of  stock  without  any  transfer  mwarlng 
upon  tbe  books."  All  the  Judges  of  the  Com- 
mission concurred  In  this  oiunion. 

We  do  not  wdl  see  bow  any  dilfeiait  condn- 
aion  could  logically  have  been  arrived  at.  Ifthe 
law  declares  that  stock  held  as  coUatersI  se- 
curity shall  not  make  tbe  holder  Uable,  sorely 
it  must  be  competent  to  show  that  It  is  so  held. 
And  when  this  bet  is  once  establiahed,  thoeis 


specially  iftsled  by  tbe  conduct  of  the  def«nd- 

It  Is  uned  by  the  plaintiS,  in  this  case,  thai 
the  defendants  are  estopped  as  to  him,  because 
erf  a  certain  conversation  between  Jaaq>li  Selig 
man  and  himself  befcve  be  entered  into  the  con 
tract  for  constmctlou.  We  have  caref  olfy  ex 
amined  tbe  account  given  of  this  converntioi 
by  the  plaintiff  himsdf ,  and  we  see  nothing  ii 
it  whiui  at  all  oompnmits  the  defendants  c» 
the  qoestioD  of  their  actoal  stolwaad  positioi 
in  tbe  abirsof  the  cosopany.  l^pednllj  ma' 
Ibis  be  said  in  view  of  tbe  bet  that,  mior  t 
tbat  GODvaatioB,  an  aaomey,  wbo  had  is 
107  t.  ! 


■  C. 


BuBOBBa  V.  Seliquah. 


eosb 


Ecd  Um  ooMnct  of  SellKtnwi  &  Co.,  lold 
of  tt,  ud  that  it  would  be  well  for  him  to 
ktn  k  talk  with  Jooeph  Beligniati  before  enlei- 
itf  iuo  cootnct  with  the  raflroad  compam-  for 
ki  (OHtractkm.  The  general  purport  of  the 
naroMtiDa  whi^  be  afterwards  had  with 
Bcfignan  wsa,  that  Seligman  advised  him  to 
like  the  cootnct  aad  go  on  with  the  work,  as 
ikt  bat  thing  for  all  parties,  as  there  would  be 
•■Die  meana  to  get  hold  of  the  local  bonds, 
■Uck  woold  b«  aafflcieDt  to  grade  the  road. 
!vd7  IbcK  waa  nothing  In  this  conversatioD 
tt  ctfop  tbe  dgfmJantfl  from  showing  what  their 
Ml  porftioa  waa  with  regard  to  the  stock  which 
AtThekL 

M  the  appeDanf  s  counsel,  with  much  cod- 
Umoe,  pceai  DpoD  our  attention  the  decisions 
it  tbe  Saprenw  Court  of  Mlaeouri  on  the  ques- 
dni  brolTed  In  this  case,  and  on  the  very 
riii»i  III  am  which  we  are  considering.  That 
teoR.  BDce  tlK  deterrniDation  of  thia  case  by 
tte  cscnif  court,  has  given  Judgment  in  two 
oas  advent  J  to  the  Judgment  in  Uiis,  and  U> 
tt  Tiewa  above  expreued.  The  flret  case  was 
te  of  OriwxAf  V.  SWipiMB  m  Mo.,  110].  de- 
(Uad  in  Kovember,  1880;  the  other,  that  of 
/V^  V.  ^V">on  [16  Mo.,  18],  decided  in 
fdmumij,  1888.  in  which  tbe  former  case  was 
wtMamiallj  f<^wed  and  conflrmed.  The  ease 
<i  VriamU  ».  SMqman,  seems  to  have  been 
w  fully  aod  careiuUj  considered.  We  liave 
raJ  (he  ooiuion  of  the  court  and  the  dissenting 
'fnk«  of  one  of  tbe  Judges  with  much  atten- 
'•>«.  bvi  we  are  onaUe  to  come  10  the  conclu- 
•^na^cid  by  the  majority. 

Vc  do  Bot  ooudder  ourselves  bound  to  f  o1- 
io  Ike  dniikxi  of  the  State  Court  in  this  case. 
Tin  ihe  tun— ctiooH  in  controversy  occurred, 
Md  wbAi  ifae  case  was  under  the  consideration 
tfike  drmit  court,  no  construction  of  tbeslal' 
ite  bad  beoi  given  by  the  stale  tribunals  coo- 
tef  lo  that  given  by  the  circuit  court.  The 
^Mnl  Coorta  have  an  independent  Jurisdic- 
:^  ka  the  administration  of  stale  lawH,  co-or- 
^Me  wiUi  and  not  subordinate  to  that  of  the 
*tMc  Cfltota^  aod  are  bound  lo  exercise  their 
^TB  )adgmenl  as  to  the  meaning  and  effect  of 
^•w  U««.     Tbe  fexitteacc  of  two  co-ordinate 

MS  the  rcaohs  would  be  anotoalous  and  incon- 
•wwM  bat  tor  the  exercise  of  mutual  respect 
■■£  AteeBce.  Since  tbe  ordinary-  adminis; 
tBttM  id  tbe  law  la  earned  on  by  tbe  State 
'  ■««*,  H  nrmiarily  happens  that  by  the  course 
f  Am  ilaciricwa  oetlain  rules  are  established 
*M^  bceume  rules  of  property  and  action  in 
M  Amc,  and  bare  all  the  effect  of  law,  and 
"bd  i:  wtmU  be  wrong  lo  disturb.  This  is 
^^naDj  tme  with  regud  lo  the  law  of  real 
**^  BBil  the  conttructioo  of  Stale  Coostitu- 
Such  established  rules 


9tBle  Courts  thetnaelves,  as  author- 
■ntkMu  of  what  tbe  law  Is.  But 
!  kw  baa  not  been  thuaaettled.  It  is  the 
daoy  U  tbe  Pedetal  Courts  to  exer- 
«VB  Judgment;  as  they  also  alwajfa 
■eMce  lo  tbe  doctrincaof  commercial 
ttarispradence.  Sowhen  con- 
have  been  entered  Into 
a  par- 
he  decWona  or  when  there  has 
of  tbeMatettibonala,  ibbFed- 


Td 


eral  Courta  properly  claim  the  rigot  to  adopt 
their  own  interpretation  of  the  law  applicable 
to  the  case,  although  a  different  interpretation 
may  be  adopted  by  the  Stale  Courts  alter  socb 
rights  have  accrued.  But  even  in  such  cases, 
for  thesakeofbannonT  and  to  avoid  confusion, 
tbe  Federal  Courts  wiU  lean  towards  an  agree- 
ment of  views  with  tbe  State  Courts  if  the  que» 
tion  seems  to  them  balanced  with  doubt.  Act 
ing  on  these  principles,  founded  as  they  are  on 
comity  and  good  sense,  the  courts  of  uie  Unit^ 
ed  Statfis,  without  sacriflcing  theirown  dlenity 
as  independent  tribunals,  endeavor  to  avoid  and 
iQ  most  cases  do  avoid  any  unseemly  conflict 
with  the  well  considered  dedsiona  of  tbe  State 
Courts.  As,  however,  the  very  object  of  giv- 
ing to  the  national  courts  Jurisdiction  to  ad- 
nuniater  the  laws  of  the  States  in  controversiea 
between  citizens  of  different  States,  was  to  in- 
stitute independent  tribunals  which  it  might  be- 
supposed  would  be  unaffected  bv  local  preju- 
dices and  sectional  views,  It  would  be  a  derelic- 
tion of  their  duty  not  to  exercise  an  independ- 
ent judgment  in  cases  not  foreclosed  by  pre- 
vious adjudication.  As  tbismatter  has  rr"   ~"' 


may  arise  from  langu^  and  expressions  used 
in  previous  decisions.  The  principal  caeea  bear- 
ing upon  the  subject  are  referred  lo  la  the  mar- 
gin, but  it  is  not  deemed  neceonoary  to  discuaa 
them  in  detail.* 
In  the  present  case,  asalready  observed, when 
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question  took  place,  and 
when  the  decision  of  the  circuit  court  was  ren- 
dered, not  only  was  there  no  setiled  cooEtruc- 
tlon  of  the  itatute  on  the  point  under  considera- 
tion, but  the  MlBsouri  cases  referred  to  aroBe 
upon  the  identical  transactions  which  tlte  circuit 
court  was  called  upon  aod  which  we  are  now 
called  upon  to  consider.  It  can  hardly  be  con- 
tended tnat  the  Federal  Court  was  to  wait  for 
the  Slate  Courts  to  decide  the  merits  of  the  con- 
troversy and  then  simply  register  their  decision ; 
or  that  the  judgment  of  the  circuit  court  should 
be  reversed  merely  because  the  State  Court  has 
since  adopted  a  different  view.  If  we  could 
see  fair  and  reasonable  ground  to  acquiesce  in 
that  view,  we  should  gladly  do  so ,  but  in  the 
exercise  of  that  independent  judgment,  which 
'■  '-  ir  duty  to  apply  to  the  case,  we  are  forced 
acliiBi< 


to  a  different  o 


ichmoa.     The  cases  of  Peaae 


Monanv.  Curtffniiu,2oHow.,l  [61U.S.. 
^8],  in  which  tlie  opinions  of  the  court 
delivered  by  Mr.  Jvttioe  Qrier,  are  precisely  in 
point. 

The  cardinal  position  aaaumed  by  ibe  Stale 
Court  is,  that,  inasmuch  as  certiflcales  of  stock 
were  in  fact  issued  to  and  accepted  by  J.  and 
W.  SelJeman,  and  thev  voted  on  the  slock,  they 
are  absolutely  esloppea  from  denying  that  they 
are  the  owners  of  the  stock,  subject  to  all  the 
liabilltiesincidcnttothatrelation;  andthatthey 
cannot  have  the  benefit  of  the  exception  accorded 
by  the  law  to  those  who  hold  bIock  as  collateral 
security,  because,  as  the  court  holds,that  exemp- 
tion only  applies  to  those  who  have  received 
stock  in  that  way  from  some  stockholder  who 
can  be  made  liable  as  a  stockholder,  and  not 
to  those  who  have  received  stock  from  the  cor- 
poration itself  by  way  of  collateral  security. 

The  first  ptosition,  that  the  acceptance  of  the 
stock  and  voting  upon  it,  absolutely  precluded 
the  defendants  from  denyinffthat  they  are  own- 
ers of  the  Block,  has  been  already  considered. 
The  great  mass  of  authorities  relied  on  by  the 
1361  Supreme  Court  of  Missouri,  on  this  partof  the 
case,  English  as  well  as  American,  are  cases  in 
which  parties  have  been  held  as  corporators  or 
associates  as  between  themselves  and  the  cor- 
poration, and  upon  that  footing  have  been  held 
responsible  (o  creditors  when  the  rights  of  cred- 
itors have  been  in  question.  We  iffink  that  we 
have  sufficiently  shown  that  these  authorities 
cannot  govern  the  case  in  hand,  it  any  effect  is 
to  be  given  to  the  law  of  Missouri  exempting 
from  petsonal  liability  those  who  hold  stock  in 
a  fiduciary  character  or  by  way  of  collateral  se- 
curi^.  We  win,  therefore,  bri^y  examine  the 
Itber  position,  that  this  law  does  not  apply  to 
liose  who  receive  stock  as  collateral  security 
torn  the  corporation  ilself . 

The  argument  that  the  exemption  from  lla- 
rility  in  cases  of  stock  held  as  collateral  secu- 


lateral  security.  Thev  are  as  follows :  "  No 
person  holding  stock  In  any  such  company  as 
executor,  administrator,  guardian  or  trustee, 
and  no  person  holding  such  stock  as  collateral 
security,  shall  be  personally  subject  to  any  lia- 
bility as  stockholder  of  such  company."  "The 
reason  of  this  law  is  derived  from  the  gross  in- 
justice of  making  a  person  liable  as  the  owner 
of  slock  when  he  only  holds  it  in  trust  or  by 
way  of  security,  and  from  the  inexpediency  of 
putting  a  clog  upon  this  species  of  property. 
which  will  have  the  effect  of  making  it  unavail- 
able to  the  owner,  or  of  deterring  prudent  and 
respondble  men  from  accepting  positions  of 
tnist  where  any  such  proper^  is  concerned.  It 
seems  to  us  that  not  only  the  law  but  the  reason 
ujxin  which  it  is  founded  applies  to  the  hohlets 
of  stock  as  collateral  security,  whether  recdved 
from  an  individual  or  from  the  corporation  it- 
self. It  is  areued,  however,  that  (he  remaining 
words  of  the  law  are  repugnant  to  lids  vitw. 
These  words  are  as  follows ;  "But  the  person 
piedE;ing  such  stock  shall  be  considered  as  bold- 
mg  Qxe  same,  and  shall  be  liable  as  a  stockbold- 
er  accordingly;  and  the  cstatee  and  funds  in  the 
hands  of  such  executor,  administrator,  guard- 
ian or  trusteeahall  be  liable,  in  like  manner  and 
the  same  extent,  as  the  testator  or  intestate, 
the  ward  or  person  Interested  In  such  fund, 
would  have  be^  if  he  had  been  living  and  cook- 
petent  to  act,  and  held  the  stock  in  his  own 
name."  The  argument  is,  that  these  words  Im- 
ply that  there  must  always  be  some  person  or 
estate  to  respond  for  the  stock,  or  else  the  ex- 
emption cannot  take  effect    The  obvious  nn- 


who  can  be  proceeded  against  as  such,  seems  to 
us  unsound  and  contrary  both  to  the  words 
and  the  rewon  of  the  law.  It  takes  for  granted 
that  stock  cannot  be  received  as  collateral  secu- 
rity from  the  corporation  itself  and  still  belong 
to  the  corporation,  and  yet  we  know  that  such 
transactions  are  very  common  In  the  budoeas  of 
this  countij.  The  words  of  the  statute  are  pos- 
itive and  rdate  to  all  holders  of  stock  for  col- 


Bwer  is,  that  this  clause  fixes  the  liability  upon 
the  pledger  as  a  stockholder,  where  there  is  a 
pledger  who  can  be  made  liable  in  that  charac- 


r.    When  the  corporation  pledges  its  i 

stock  as  collateral  security,  thouxh  it  caimot  be 
proceeded  against  as  a  stockholder  eo  nomine, 
the  reason  is  because  it  la  primarily  liable,befoi« 
all  stockholders,  for  all  its  debts.     In  su<^  a 
case  the  clause  last  quoted  would  not  strictly  ap-  ' 
ply  to  it;  but  the  holder  of  its  stock  as  collateral 
security  would  be  within  both  the  letter  and  tbe 
spirit  of  the  first  clause.    It  is  supposed  that 
some  flagrant  injustice  would  ensue  if  there  was 
not  some  one  who  could  be  reached  as  a  stock- 
holder in  every  case  of  stock  pledged  as  collat- 
eral security;  hence,  stock  pledged  by  the  cor- 
poration itself  must  be  regarded  asbelongingto 
the  piedeee,  (hough  no  other  pledgee  of  stock 
is  treated  in  this  way.     Where  is  the  justice  of 
this  T    Why  should  the  stock  be  necesaarily  cod- 
sidered  as  beloneiuK  to  some  one  besides   tbe 
corporation  itself?  ,  Is  anyone  harmed  by  con- 
sidering the  corporation  as  lis  true  owner  T     If 
the  stock  had  not  been  Issued  as  collaleral  secu- 
rity, it  would  not  have  been  issned  at  all;  it 
woukl  not  have  been  in  existence.     Would  .tlw 
creditors  have  been  any  better  off  In  sucfa  c«seT 
They  are  better  off  by  the  issue  of  the  stock  as 
collateral,  because  the  general  assets  of  the  com- 
pany have  received  the  benefit  of  the  moneys 
obtained  by  means  of  the  pledge.     The  tnoie 
closely  the  matter  Is  examined,  Uie  more  unrett- 
sonable  it  seems  todeny  to  apledgee  of  ihe  ccr- 
poration  the  same  exemption  which  is  exteodf^ 
to  the  pledgee  of  tbitd  persons.    We  think:  tbat 
the  one  equally  with  the  otiter  is  protected  by 
the  expfess  words  and  true  spirit  of  the  lair. 

We  might  pursue  the  subject  further,   ai^l 

»»  c.  s. 


^^t.i.  V.  Macskua. 


ciiBiM  1b  detaO  the  fuggntlonB  and  kutboritf  ea 
ddnoedbr  die  leuned  court  whldi  decided  the 
CMHof  WiMoUT.  fiWMmanmHo.,  110]  and 
/Utfr  V.  SiliffmMt  HG Ho.,  19\,  but  It  tsunaec- 
■■17.    Whu  m  bare  anld  la  mifflcient  to  iu- 
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D  S  of  MUn  patent  No.  STDU, 
,  .HBB|>i  i^  HkU,  July  S,  laOT,  for  an  "  Im- 
t  fci  oooneotlns  door,  uid  otMliisst  at 
— ■ —  -a.  i««  ooDioal  9r  tueritiK — ' — 

o  wtth  two  or  mora  pbta  at 

kte4DtaiDdoHla0OfafeBMidotbera«a 

•pMdM^tteadMnbalDc  •eouradln  plM«  In  the 

l*i^brkvB,t,arln^IiermibMa-"-' " 

''""' '~~~  —^'-^  — ■.  lapped  lot .   ... , 

cludH,  Bt  ■  part  ot  it,  lorew 
JB.  Ib  Immatenal  In  tbe  prn- 
r  the  tormeT  view,  tbe  d^ 
1  to  bare  uMd  artion  with 
irt  of  tbo  artjorthat  to  with- 
V  the  latter  Tlew,  tbe  olalm 

n  existed  In  lotlcrt  peteot 

1^—^  tela  ^Ui.Bepteniberg.  1860,  forao  **lm- 

I  A«DndeoalealbattwniiAKlrew  thread  on  It 
tavte  bMD  *cm  In  tbe  patent  of  IMQ.  and  a  solid 
"1  I J  buk  kaTtnr  aiMed,  there  w«i  no  InTeotlon 
k  eMBf  lb*  KTBW  thread  to  tbe  ktter  belt. 

1.  AaMoDBlnl  bolti  wttbout  Krew  thread  baring 
^a  ^Bd  IB  two  Mia  made  and  Bold  b;  tbe  inventor 
^^  tha«  two  r«an  bofore  Ub  patent  was  applied 
**.  tte  ttivDlloa  ooTBced  br  IBM  claim  3  WBs  In  pub- 
b.  wtib  the  oooaeot  and  allowance 

WActofJuIr*, 
f  tfaeAMoTUa 

»  for  experiment 
■«3J    "^ 

Dteiiltd  Fa.  S,  I88S. 


_  .    ___   ^e  Soutbeni  District  of  Ohio. 
TW  MU  In  lUi  oue  wu  filed  In  theconrtbe- 
Irv  bf  tbe  apficOaiil,  to  recorer  dunagM,  al- 
^y<  aft  ten  been  mHtalD«d  Uirongh  tbe  ' 


*srsi. 


TWbctarftbea 


B  fnll;  sUted  by  the 


1  VObmi  C.  CbeAnin,  tor  ^ipel- 
■— Waara,  for  ^nwHata 

Mbr  Mr.JiKtIm  BlaIOSXHW. 


TbiB  suit  Ib  brought  00  letters  patent  No. 
67046,  granted  to  Joamh  L.  Hall,  tbe  appellant, 
July  38,  1867.  (or  an  unprovement  in  connect- 
inc  doors  and  caaings  of  safes.  The  only  claim 
alleged  (o  have  been  infringed  Isclaim  8, wblch 
is  in  these  words:  "  8,  The  conical  or  tapering 
arbors  1 ,  in  combinatiou  vrlth  two  of  more  plates 
of  metal,  In  the  doors  and  casincs  of  ^es  and 
other  secure  receptacles,  the  arbors  being  se- 
cured in  place  In  tbe  plates  by  keys,  2.  or  in  other 
substantial  manner."  In  regard  to  what  is  em- 
braced In  tblsclalm  the  BpcciScatiou  says:  "The 
nature  of  this  invention  consiats  in  •"•  se- 
curing a  series  of  plates  forming  a  casing  or  door 
of  the  safe  by  means  of  conicd  or  tapering  ar- 
bors, which,  being  tapped  in  from  ilie  outside 
of  the  door  or  casing  and  keyed  upon  the  Inside, 
present  serious  obstacles  to  tbe  removal  of  suc- 
cessiTe  plates  forming  the  body  of  the  safe.  Fig- 
ure I  lepreseniH  aperspectlTeviewof  as^eem- 
bodvlng  my  Invention.  Pigure  2  is  a  horizontal 
section  of  part  of  the  same.  Figure  3  Is  a  detail 
view,  In  cross  section,  of  the  door  of  tbe  safe, 
showing  the  shape  of,  and  manner  of  securing, 
an  arbor.  Tbe  most  approved  manner  of  secur- 
ing together  the  numerous  plates  forming  tbe 
csBngB  and  doors  of  safes  is  by  means  of  screws 
in  from  one  series  of  pairs  or  triplets  of 
plates  from  the  Inside,  presenting  no  rivet  beads 
upon  tbe  outside  surface  of  the  safes.  •  •  * 
In  the  doors  of  safes,  the  outer  plate  D  is  secured 
to  the  plates  E  F  by  screws  b,  cotmtersonk  In 
the  plate  F.  •  •  •  Thefourth  plate,  I.has 
about  the  same  area  as  tbe  plate  E.  Itissecured 
to  tbe  plate  F  by  screws  e.  which  pose  through 
tbe  inner  plate  K,  In  which  they  are  counter- 
sunk. •  "  •  In  order  to  still  further  secure 
together  the  plates  forming  the  door  of  the  safe, 
I  use  a  conic^  arbor,  1,  or  a  number,  if  necos- 
saiy;  tbey  are  introduced  in  openings  throu^ 
the  series  of  plates,  being  tapped  Into  the  two 
innermoet  of  all  the  plates,  and  keyed  in  posi- 
tion. Asmoothsurfaceintbeplaneof  theouter 
face  of  tbe  door  is  presented,  giving  no  means 
of  removing  the  arbors  1,  even  ahoud  the  key, 
a,beremoved.  •*■  Sincethedoorsof safesare 
more  exposed  than  any  other  part  of  them,  it  is 
necessary  to  embodv  in  their  construction  sucb 
devices,  which  in  tliemneWes  are  tbe  simplest, 

shall  effectually  bar  forcible  entrance  to  the 
safes.  Tbe  Introduction  of  arbors  for  the  pur- 
poae  of  more  eSectuslIy  binding  in  one  compact 

iss  the  series  of  alternate  Iron  and  steel  putee 

the  doors  or  bodies  of  safes  will  verv  much 


succession,  to  cut  out  the  arbore,whlcb  are  made 
of  the  baideet  steel.  Tbe  arbors  may  be  tapped 
tbroagh  tbe  entireseriesof  plates,  and  tbe  inner 
end  met  headed  instead  of  keyed,  as  shown  in 
the  drawing  or  the  inner  plate,  as  well  as  other 
in  the  seriea  of  plates,  may  be  put  together  in 
sections  and,  fitting  into  notcbes  in  the  arbor  or 
arbora,  secure  them  in  position.  In  this  latter 
conatructloii,  the  arbors  need  not  be  conical  but 
mav  have  any  cross  section,  tapering  longitudi- 

When  tbe  ipeclflcation  says  that  the  conical 
arbors  are  "tapped  in  from  the  outside,"  it 
means  that  screw  threads  are  cut  on  them  and 
take  into  Kiew  threads  in  the  body.iitd  that  the 
»7 
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sTboTs  an  flcrewed  in  and  hare  their  smaller  end 
towards  the  iudde.  The  dnwing,  figure  8, 
shows  this,  there  being  five  plates,  and  the  ea- 
bor  being  Id  poallion,  and  tapering  from  the  out- 
side to  the  inside,  the  larger  cud  oeing  towards 
the  outside,  and  a  screw  thread  being  cut  on  the 
arbor  for  the  distance  of  the  thickness  of  the  two 
innermost  plates,  and  the  arbor  exteodlng 
through  Uke  five  plates,  from  the  outer  surface 
of  all  to  the  Inner  surface  of  all,  and  a  key  ex- 
tending from  the  inside,  lengthwise  of  the  arbor, 
the  di^nce  of  the  length  of  the  screw  thrcAd. 
The  arbors,  the  specification  says,  "May  be 
tapped  through  the  culJre  serieeof  plates,  that 
is,  the  entire  length  of  the  arbor  may  have  a 
screw  thread  cut  on  it,  and  the  inner  end  may 
'  berivethesded,thBtiB,  headed  down  intoarivet 
instead  of  being  keyed.  A  peculiarity  of  the 
conical  arbors  is  stated  In  the  spodflcation  to  be 
that  they  are  tapped  in  from  the  outside  and 
keyed  upon  the  Inside,  in  contradistiiiction  to 
the  then  existing  most  approved  method  of  hav- 
ing screws  with  conical  heads,  the  heads  being 
countersunk  in  one  of  the  plates,  and  the  cone 
shape  of  the  heads  holding  the  screws  so  as  to 
make  it  unnecessary  to  rivet  them  on  the  out- 
side of  the  safe,  the  screws  not  going  through  all 
the  plates,  the  bead  of  the  screw  tSlug  towards 
the  inside  of  the  safe  and  the  other  end  of  it  not 

njecting  beyond  the  outside.  Whether  claim 
D  claiming  "tli«  conical  or  tapering  arbors  1 
In  combination,"  etc.,  is  to  be  held,  in  view  of 
the  description  in  the' text  of  the  specification 
andofthedrawing,  figure  S.  to  necessarily  claim 
arbors  which  are  tapped  into  two  or  more  plates, 
or  whether  that  claim  ezcludM,  as  a  part  of  It, 
screw  threads  cut  on  the  arbors,  is  not  mF  Serial 
to  this  case.  If  the  former,  the  appellees  are 
not  shown  to  have  used  arbors  wth  screw 
threads  on  any  part  of  the  arbor  that  b  within 
the  plates.  If  the  latter,  then,  infringement  be- 
ing ahown,  we  are  satined  that  claim  8  cannot 
be  sust^ned.  The  contention  of  the  appellant 
,(,_,  is,  that  the  invention  covered  by  Uiat  claim  re- 
'  '  quires  only  a  conical  hole,  conical  through  Uie 
entire  series  of  plates  to  be  secured,  and  a  conical 
bolt  corresponding  thereto  and  secured  in  place 
in  the  plates  by  a  Key,  or  in  any  other  substan- 
tial manner. 

A  patent  was  Issued  to  the  appellant  Septem- 
ber 25, 1860,  for  an  improvement  in  locks.  The 
speciflfationof  thatpatcntaays:  "Restlngupon 
the  front  plate  B  of  tbelock,asshownin  figure 
4,  are  seen  two  conical  blocks,  I  I',  apian  of 
which  is  represented  In  figure  11.  These  are 
precisely  alike  In  their  construction,  and  they 
are  adapted  to  tbe  two  stems  O  and  H,  as  wlU 
aiipear.  They  are  of  a  length  corre^nding 
with  tfaethickness  of  the  door  M,  to  which  the 
lock  is  applied,  so  that,  when  introduced  into 
apptopriaie  apertures  in  the  door,  their  outer 
faces  will  be  fiush  with  the  outer  face  of  the 
door,  and  their  inner  faces  fiush  with  the  inner 
face  of  the  door,  and  against  the  front  face  of 
tbe  lock,  when  the  same  is  properiy  fixed  upon 
the  door.  The  blocks  1 1'  enter  their  apOTtures 
in  the  door  by  a  screw  thread,  and  they  are  held 
from  turning  therein,  so  as  to  return  outward- 
ly, by  an  ordinary  iey  driven  into  a  key  seat 
uilled  trcnn  the  inside  of  the  door  before  the 
lock  is  allied  to  its  place.  •  •  •  The 
conical  blocks  are  cored  or  drilled  out  In  a  pe- 
culiar manner  to  receive  thetwo-paitierolvmg 
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arbor,  as  shown,  tbe  part  p  (p'V  entering  the 
narrow  end  of  the  conical  bloc^  being  of  a 

Slindrical  form,  and  the  port  o (g),  entering 
3  large  end  of  the  conical  blocks,  beiDg  of  a 
conical  form."  These  revolving  arbon  turn 
the  stems  G  and  H,  and  thus  tbe  tumblers  are 
adjusted  and  the  bolt  of  the  lock  ia  Uuvwd. 
The  drawing  of  the  patent  shows  that  the  con- 
ical blocks  11'  as  passing  entirely  throngh  the 
door,  the  larger  end  of  tne  cone  on  the  outside, 
and  each  enufiush  with  Its  proper  face.  These 
conical  blocks  were  screw  threaded  on  their 
surface  in  the  door,  and  were  keyed  from  the 
inside.  They  were  cored  to  admit  tlie  revolv- 
ing arbors,  out  tiieir  bodies  operated  in  all 
resjtects  like  tbe  conical  arbors  of  the  patent 

In  1868  John  Farrell  and  Jacob  Weimar  ap- 
plied for  a  patent  for  the  same  thing  covered 
by  claim  3  of  the  patent  sued  on,  and  the  Fa- 
tent  Office  declared  an  interference  between 
their  application  and  that  patent  The  appel' 
lant  was  examined  as  a  witness  on  his  own  bo 
half,  in  October,  186B,  in  that  interference,  and 
testified  as  follows:  "3d  Int.  Btate  what  knowl- 
edge you  have  had,  in  manufacturing  safes,  of  •{ 
the  use  of  a  series  of  plates  united  by  conical 
bolts,  made  drill  proof,  and  when  and  where 
you  first  had  knowledge  of  their  use,  Ans.  The 
first  wasin  theyearl85eorl8GS.  Icameacroes 
one  John  P.  Lord's  lock,  which  was  said  to  bek 
combination,  no-key-hole  bank  lock.  I  nego- 
tiated with  the  parties  representing  it,  to  try 
and  Introduce  it  and  manufacture  It.  I  then 
began  to  examine  into  it  more  particularly  .and 
found  that  theknob  or  dial  projecting  through 
the  door  seemed  to  be  very  msecure  in  its  con- 
struction. I  set  myself  about  so  as  to  invent 
some  tetter  way  of  securing  the  proIectioD  to 
the  lock  and  also  the  plates  of  the  ooora.  I  then 
invented  a  double  and  single  conical  shaped 
arbor  or  plug,  made  drill  proof,  composed  of 
wrought  iron  and  steel  welded  together,  the 
design  of  which  was  to  fully  protect  the  lock 
against  sledge  hammers  or  other  tools  for  driv^ 
it^  the  plug  or  plugs  tn,  or  from  bcdng  drilled 
into,  they  being  hardened.  Tbe  further  desigx 
of  the  s^d  drilTproof  plugs  or  arbors  was  to  se 
cure  together  a  series  of  plates  of  wrought  irou 
and  steel  or  other  suitable  metal  whereby  tbey 
could  not  be  separated  or  pulled  apart,  more 
firmly  bindingthem  together  than  bad  been  our 
former  meth^  of  mafing  safes,  or  Joiniag  to- 

S ether  such  series  of  plates.  Some  time  cutter 
uring  the  year  1859  or  1860,  the  exact  period 
of  time  Icannotremember  fuIly.wemadebuTK- 
lar  proof  safes,  of  a  series  of  plates  compoEed 
of  iron  and  steel  joined  together,  in  wlii<Ji  \t-e 
bad  used  more  of  the  conical,  drill  proof  bolts 
or  arbors  than  we  had  formerly  been  In  the 
habit  of  doing,  for  the  express  purpose  of  more 
securely  fastening  the  plates  together.  "We 
made  Uiem  in  the  City  of  Cincinnati,  in  cor 
factory,  which  was  situated  about  the  mid<Ue 
of  the  square  bounded  by  Columbia, Sycamore 
Front  and  Main  Streets.    We  have  also    mnrri 

time,  i  -.■,^, 

comer  of  Plum  and  Pearl  Streets.  I  secured  ^ 
patent  for  my  double,  conical,  drill  proof  arbor 
In  tbe  year  1860.  My  design  of  that  was  to  se- 
cure full  protection  to  combination  no-key  -hole 
bank  locks.    My  single  arbor  I  dcsit  tbin^    j 


Hau.  t.  Uacke&le. 


■adci^cUm  on  at  that  time,  but  used  It  for 

-    — porpOM  of  binding  the  series  of 

jar.     This  was  also  a  conical,  drill 
,  made  of  Iron  and  steeL  Our  modes 
IK]    if  fMtrn*i>g  the  above  described  arbors  were  in 


■tear  drill  proof  bolt,  whicb  waa  done,  and, 
>tei  teed  m>,  ibe  conical  shaped  arbor  or  bolt 
TO  teHpered:  oUien  were  made  with  a  thread 
(■  Dpoo  the  end  of  tbem,  designed  for  a  nut, 
>Ud  VM  deairned  to  be  used  on  the  smaller 
adfifthcm  loIaMen  them  more  eecurclj,  so 
ikM  ifacT  eoold  not  be  withdrawn  from  the  out- 
Ml  TWconkal  shaped  arbor,  with  the  thread 
<«imaatbe  arbor,  was  designed  to  be  screwed 
taio  ifce  faner  plate  of  a  MTies  of  plates,  and  then 
1  itj  Hit  cot  in  each  of  the  threads  of  the 
^ut  aod  of  Ibe  arbor,  so  that  keys  could  be 
eim  ia  to  prereat  their  being  unscrewed  and 
viMiawii  from  the  ouslde,  thereby  making 
ttni  Ncore  against  the  drill  or  the  use  of  the 
Mce  k.m.«y»>  or  other  tools  for  forcing  them 
b.  EiiBg  of  a  conical  shape,  or  from  removing 
«T  of  the  wriea  of  plates  through  wb>ch  they 
p««d- 
It  k  apparent  from  this  testimony,  Ihd  the 

rut  regarded  the  double,  conljc&i  shaped 
nr  phw ,  that  is,  the  cored  conical  block, 
■d  Ike  dn^,  conical  shaped  arlMr  or  plug, 
■  bdagtbe  Mate  inTention.  He  waj  endeav- 
wkg  u  CKrry  back  (o  1858  or  1959  the  tn- 
N^M  oonered  by  claim  3  of  his  patent  of  1807. 
IWiHlrdillertnce  lie  makes  between  the  duub- 
Itad  ue  ain^  arbor  la  that  the  former  bad 
««R  iMuiail  from  It  The  latter  was  solid. 
^  were  drill  proof,  and  had  the 
1  or  object,  namely;  to  se- 
_  ries  of  pbtcain  safes.  He 
Iks  Bji,  that  in  leoe  or  19S0,  be  mode  burglar 
|Kitf  Mfn  of  a  series  of  plates  composed  of -Iron 
«d  <tal  Joined  together,  using  In  tbem  these 
Mde  oo^cal  bohs  or  artxtrs,  for  the  express 
fwpnw  ol  more  securely  fastening  the  plates 
kgethcr.  He  then  describes  the  cutting  of  a 
wad  Bpon  tfae  arbor  and  one  of  the  pWes  to 
invihcartior  into  the  inner  plate,  and  cutting 
*  kef  wM  is  Ibe  two  threads,  and  putting  Id  a 
tartopnrvent  the  arbor  froin  belug  unscrewed 
na  tte  oataide.  All  this  dMcribea  exactly 
■kM  Is  eoTcred  by  daliD  8  of  the  patent  sued  on. 
b  Us  icatimoay  in  the  present  suit,  the  ap- 
|<wl  atatea  that  be  made  three  safes  between 
Waad  18S4  which  wete  burgUr  proof,  and 
W  f^rieal  bohs  for  fastening  together  the  dif- 
Imm  fitum  of  meUL  One  of  them  had  the 
takle  eoakal  UA  and  no  single  boll,  and  waa 
mM  10  a  train  Dayton,  Ohio.  One  was  made 
b  un  or  18M,  to  be  exhIUIed  at  a  fair  in 
niB,  sad  WW  sold  to  a  banker  hi  Lafayette 
bAva.  U  had  the  single,  drill  proof  conical 
■kn  b  0M  doors.  The  third  one  was  mode 
toheiUUtedBla  fair  hdd  in  1860,  and  was 
rtltoiW  In— iiiii  iif  Loraiue  County,  Ohio. 
t  lad  a  (rw  of  the  ^agie  conical  arbors.  It 
4^  Ma  MsihiLiiy  appear  that  the  single  conlc- 
f<  bhi  ta  ite  Lafayette  and  Loralne  County 
*^  had  saww  thiwdi  cut  on  than,  but  the 
M«Ht  tatUea  in  (Us  nse  that  the  douUe 
SmS^U  * 


Bat.  he  «ys,  were  i 
■■e  fimhar  design  o 


cut  upon  it  running  throng  one  or  more  of  the 

' >-■— ^  f0j  ([ig  purpose  of  holding  it. 

appears,  from  the  testimony  of  the 


mer  plates,  for  the  purpose  of  holding  it. 

It  clearly  appears,  from  the  testimony  of  t 

appellant  himself,  that  the  Idea  of  mafcir'g  a 


ilaim  to  the  invention  covered  by  claim  8  of  the 
patent  sued  on  arose  from  the  introduction  into 
safes,  in  1806  or  early  in  1867,  of  plates  of  sleel 
and  iron  welded  together.  This  enabled  the 
value  of  the  screw  threaded  conical  bolt  to  be 
more  fully  developed,  because  the  screw  thread 
could  be  made  more  effective  the  whole  length 
of  the  bolt.  But  the  whole  invention  existed  in 
the  bolt  of  the  patent  of  1860.  There  was  no 
Invention  in  adding  to  the  solid  conical  bcdt 
the  screw  thread  of  the  cored  conical  bolt. 
Moreover,  the  use  and  sale  of  the  solid  conic- 


threads  on  them,  constituted  a  use  and  sale  of 
the  inventioii  covered  by  claim  3  of  the  patent 
in  suit.  The  application  for  that  patent  was 
made  in  March,  1867,  and  Ihe  patent  waa  grant- 
ed under  the  provisions  of  the  Act  of  July  4, 
1886,  5  Stat,  at  L.,  117,  and  of  the  Act  of  March 
8,  18S9,  S  Btat.  at  L.,  85S.  Within  the  mean< 
ing  of  sections  7  and  15  of  the  Act  of  1886,  as 
modified  by  section  7  of  the  Act  of  1880,  the 
invention  covered  by  claim  8  of  the  patent  in 
suit  was  in  use  and  on  sole  more  than  two  years 


sent  and  allowance  of  the  appellant,  and  the  use 
was  a  public  use.  It  is  contended  that  the  safes 
were  eiperimental  and  that  the  use  was  a  use 
for  expoiment.  But  we  are  of  opinion  that 
this  was  not  so  and  that  the  case  »UIb  within  [0?! 
the  principle  laid  down  by  this  court  in  Coffin 
V.  Ogdm,  18  Wall.,  120  [85  U.  S.,  XXI.,  KSll. 
The  invention  waa  complete  in  those  sKfes.  It 
was  capable  of  producing  the  results  sought  to 
be  accompUshea,  though  not  as  thoroughly  as 
with  the  use  of  welded  steel  and  iron  plates. 
The  construction  and  arrangement  and  purpose 
and  mode  of  operation  and  use  of  the  bolts  in  the 
safes  were  necessarily  known  to  the  workmen 
who  put  them  in.  Tney  were.  It  la  true,  hidden 
from  view,  after  the  sojfes  were  completed,  and 
it  mqulred  a  destruction  of  the  safe  to  bring 
them  into  view.  But  this  was  no  concealment 
of  them  or  use  of  them  In  secret.  They  had  no 
more  concealment  than  was  Inseparable  from 
any  legitimate  use  of  them.  As  to  the  use  be- 
ing experimental.  It  is  not  shown  that  any  at- 
tempt was  made  to  see  if  the  plates  of  the  safes 
could  be  stripped  off,  and  thus  to  prove  wheth- 
'  the  conical  bolls  were  efficient.     The 


neceesaiy.  The  Idea  of  a  use  for  experiment 
was  an  afterthought  An  invention  of  the  kind 
ml^t  be  in  use  and  no  burglarious  attempt  be 
ever  made  to  enter  the  safe,  and  It  might  be 
saldthattheuseof  the  Invention  was  alwaysex- 
perlmental  until  the  burglarious  attempt  should 
be  made,  and  so  the  use  would  never  be  other 
than  experimental.  But  it  is  apparent  that  ther« 
waa  no  experimental  use  in  this  case,  either  In- 
tended or  actual.  The  foregoing  views,  which 
are  controlling  to  show  that  d^n  8  <tf  (be  pft- 
lent  in  suit  cannot  be  fiutained,  are  In  acooid- 
aace  with  tboae  aimousoed  >y  IMscotirt  ii>^- 
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ly  Google 


SuPBSHx  CruBT  o»  THB  Uhitkd  States. 


aerk,  Bnp.  Ooiiit,D.  S. 


Ctted-U*  D.  B.,  IL 


HENHT  A.  THRNBR,  Hf.  in  Brr., 

STATE  OF  MARTLAND. 
(See  8.  C  IT  OUo,  WV.) 


leet  to  the  penalty  preaei'lbed  by  thig «ec __ 

der  thatproTlgo,  no  requliement  of  Uie  Aot  ol  VM 
!■  dlaiieiued  wttli,  exo^t  that  of  having  the  hoga- 
head  opened  for  InspeotlOD.   Hie  bosshead  must 


still  be  delivered  at  a  state  tobaooo  waiehouie  and 


I  bive  been  peeked  and 


d  br  statute,  and 
>daa  reaulrad. 
Od  feotlon  41,  IS  w 


nnoUtloii 


obargain 

eSoiBeot 


storage.  In  noUtlon  otolsuseSolBeotlon  lOof  aitl- 
de  I  of  UK)  OonsUtutlon  of  the  United  Btalce,  as  re- 
•pecia  any  Impost  or  duty  Imposed  bf  It  on  exports, 
or  m  violation  of  the  clause  of  seotlon  8  of  orncle  1 
vhloh  fflvea  power  Xa  the  OongTeae  "To  regulate 
oommeic*  wfth  tOMlga  Nations  and  aroons  the  sev- 
eral States." 

3.  lie  oliarB«  for  outage,  under  the  provtoo  of  said 
•eotlon  U,  as  so  amended  and  [^«nactecl,  b  an  in- 
nieotlon  duty,  within  the  meaning  of  the  Constltu- 

4.  DlBpeoslng  with  en  opcnliiK  tor  inspection  of 
the  hogsheads  mentioned  In  said  proviso,  do«8  not. 


G.  "nie  ohaiBotertstdas  of  Impeotlon  laws  otmsld- 
ered,  with  refereDoestothelegialatloD  ottheAmer- 
Ican  Colonies  and  the  States  on  the  subjeot. 

0.  Itlsnotforaign  to  the  ohamtoter  of  an  Inqteo- 
Uon  law  to  require  every  hogshead  of  tobaooo  to  be 
brought  to  a  state  tobaooo  waiehouae. 
7.  Whether  It  Is  not  exclusively  the  province  of  Con- 
gress, and  not  at  all  that  of  a  coun,ta  decide  whether 
B  charge  or  duty,  under  an  inspection  law.  Is  or  Is 
notexceatfve,  quOTic. 

e.  Bald  section  U,  as  so  amended  and  r&«naoted, 
la  not  a  regulation  of  comneroeor  unconstitutional, 
as  dtoorinSnatltitr  between  the  state  buyer  and  man- 
utaoturer  of  leaf  tobaooo  and  the  purchaser  who 
buys  for  the  pnrpoae  of  transporting  the  tobaooo  to 
another  State  or  to  a  tondgn  «0UDtry>  or  as  dlaorlm- 

■Head  note*  by  Mr.  JimMm  Bi.aiobi«bd. 
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iilsasa  of  azportoi  of 

In  this  oaseappeantoba 
irty  rendereiL 


Argued  Jan.  11,  It.lSSS.    Deeidtd  Fib.  S.  1883. 

TN  ERROR  to  the  Court  of  Appeals  of  the 
1  State  of  Hairlaud. 

The  bistar;  and  facts  of  the  case  full  J  appear 
in  the  opinion  of  the  court. 

JfsMTt.  John  K-Cmrea  and  £.  J  J>.CnMa, 
for      ■    -■ 


T  plaintU 
We  corn 


contend  that  thb  Act  of  1870,  ch.  S81. 
which  repealed  and  re-enactedBectioD41,  of  the 
Act  of  1864,  ch.  846,  is  onconstitutionaL 

First.  Because  it  is  clearly  a  r»ulation  of 
intaiBtate  and  foreign  commerce  anda  law  levy- 
isK  &  duty  upon  ezporta,  and  it  does  not  ful 
wttbin  the  class  of  laws  Imown  as  inspection 
laws,  as  it  expresslj  provides  that  the  articka 
of  export  are  ntXto  be  inspected. 

Second.  Because  the  law,  even  if  it  were  an 
Inspection  statute,  is  unconstitutional,  dnoe  It 
discriminates  against  the  non-rendent  buj'er 
and  manufacturer  of  leaf  tobacco,  and  In  favor 
of  the  state  buyer  and  manufacturer. 

Third.  Becouae  it  dlBcrinUnates  between  dif- 
ferent classes  of  exporters  of  the  same  article  of 


unconstitutional. 

Woodniff\.  Parbam,  8  WaU.,  138(75  V.  8., 
XIX..  882);  atate  FrHght  Tax,  10  Wall..  28B 
<83U.  8..XX1.,  liffi;  ffrfton  v.  Jfo.,  81  U.  S., 
S7S  (XXIII.,  847);  Hendsrumy.  May<^,  02  U. 
8.,  360  (XXm.,  548);  B.  R.  Go.  v.  Hv»en.  Wi 
U.  8..  465  (XXTV-  B871;  Owjfcv.  Fa.,  VJ  D.  B., 
S66  (XXIV.,  1016);  MaeMTte  Co.  v.  Gaffe,  100 
U.  6.,  876  (tXV..  754):  Ovy  v.  BalUmort.  100 
U.  S.,  484jXXV.,  748j;  Padcet  Co.  v.  CaOtXU- 
bara,  106  U.  8..  66B  (XXVI.,  1168);  Tieman 
T.-iin/w,  lOau.  8.,  133  (XXVI..  108);  Webber 
T.  Va.,  108  TJ-  8.,  844  (XXVI.,  566);  Moiite  Co. 
V.  Kimball,  108  U.  8..  081  (XXVI.,  288);  Jaek- 
tonMin.  Co.  t.  Aud.-Oea.,  83  Mich.,  488. 

Mt.  Ch»rlea  J.  M.  Gwlnn,  Attj/.  Oen.  eg 
Maryland,  for  defendant  in  error: 

The  power  of  each  State  to  enact  inspection 
laws  was  recognized  by  necenaiy  ImphcatioD, 
in  Bub-i;lBuse  2,  sec.  10,  art.  I., of  the  Constitu- 
tion. 

Brown  v.  Md.,  12  Wheat.,  488;  Woodruff'  v. 
Parham  (tvpra);  Maebine  Oa.  v.  Gage  (wpro). 

Each  State  was  left  as  much  at  liberty  to  pro- 
vide by  law  for  tbe  iraprovement  of  the  qu^^ 
of  articles  produced  by  its  lalwr,  or  for  identi- 
fying them  as  the  growth  of  its  soil,  or  for  fit- 
ting such  articles  tor  exportation  or  domestic 
use.  as  it  was  before  the  Articles  of  Conf  eden- 
tion  were  adopted,  or  as  it  was  while  thoae  Ar- 
ticles remained  in  force. 

Federalist,  No.  32;  Q^iban*  v.  Ogden,  ft 
Wheat.,  303;  Ward  v.  Jfrf.,  13  Wall.,  428  (7» 
U.  S„  XX.,  «2);   WOber  v.  Va.(tupTa). 

Inspection  laws,  indeed,  form  a  part  of  tbmt 
immense  mass  of  1^;islatioQ,  embracing  eToxy 
power  capable  of  being  exercised  by  a  Statte 
within  its  territory,  which  has  not  been  surren- 
dered Co  the  General  OoTemment.and  can  be  ex-* 
ercised  most  advantageously  bythe  State  itaeU . 

Shirgttv.  (^MMinsAieU^  Wheat,  IW;  OA- 
botu  V.  Offden  (fupra);  JT.  T.  t.  Mitn,  11  Pet. 
107  C.    S. 


ToBSEB  Y.  Mabtlard. 


d  in  the  Feden)  Const _    „. 

KTtnbritM,  p«ru  of  tbe  police  legiaUtlon  of 

Uet»tt  Qua.  5  How.,  593;  Pamenger  Catu, 
THtw.,  «M;  X  Y.  T.  Jfi/n,  II  Pet.,  141. 

TVt  meet  Uie  commercial  power  of  the 
rBioo'ln  doling  with  mibjectt  under  tbe  pro- 
kctkm  of  that  power,  Blthougb  tbey  exercise  an 
i^anSj,  which  can  only  be  exerted  under  pe- 
mlkr  cinnim<4imcp8  and  to  a  limited  extent. 

ftm^O^  Cma.  T  How.,  408,  41S;  Liteim 
r-m.  h  Bow.,  008,  62S,  627,  SSI;  Baldwin. 
C-M.  Fmw,  IS»-183,  leS,  IH  (IX-.  I^w.  ed., 

rai 

Tier  aft,  indeed,  the  exercise  of  powers, 
«yrfc  do  not  tdmit  of  a  uniform  system  of 
(MioMl  Irrisisrinn 

KSm^  y.  BhtMinl  Creek  Co..  2  Pet.,  240. 

Each  Sutt,  in  exercising  its  continuing  pow- 
Bi  uder  the  Federal  Constitution  to  enact  in- 
n  law*,  has  Iberight  to  use  a  fair  legisla- 


'Mty  T.  Board  trt"  WardenM.  12  How.,  an. 

TWy  arr  laws,  which  ttie  State  enacting  them 
SiT.  rnxk-r  Ibe  express  terms  of  art,  1,  sec.  10, 
Bi^«kaae  2.  of  tbe  Federal  Constitution,  eze- 
car  br  impMiiig  dutie*  on  czpurt». 

Bnm»  T.  ifd..  12  Wbfst.,  4S8;  Neilaon  v. 
f-Ms,  S  Wood^  2W;  .V.  F.  ».  Jfiin,  11  Pet., 
._-..-  ^    iouii,  100   D.   a,  429 
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_  !•  any  power  vested  &  Congress. 

r«rf  *,  JfiCia  Wal!.,4L7(79U.  a,XX., 
^  rti*rr..V.  O..ML.S..248(XXrV.,128). 
h>  pmririofw  of  law  to  wbicb  every  bogs- 
I.  (MMuning  tobacco  grown  in  Miuyland, 
■M  aoliject,  were  interaled  to  act  upon  such 
AMd  betore  U  betamean  article  ol  foreign 
■Efce  or  of  coonmerce  among  tbe  States, 


Cam.  tHow..  577;  HaU  ».  DeCuir,  W  U. 
••  lXXIT..  548);   /Wer  v,    N.  0.  (tupra); 
**vaT.  JHUl.  12  WbeaL,  488. 

n*  haiai  II  f  "outage"  is  one  which  acerues 
» tW  doc  MniniMratkiD  of  tbe  inspection  laws 
''~~~*      '      It  i» amply  a  compensation  re- 


ri  lo  Uhi  ktltode  of  dWretion  whidi  tbe 
na>  <f  Matylaod  was  ectitkd  to  exercise  in 
te  ■bcaoa  of  tlte  meaiu  of  attaining  a  consti- 
^■■^  object,  tt  cannot  be  said,  that  the  charge 
w^tmA  b  cxoBiriTe  or  that  It  amounts  toan^- 
^:mmmimt  of  tbe  coDHltutlotia)  provision  re- 
■crlhatii  isatax  or  duty.  Instead  of 
o  be;  a  («eori  charge  for  tbe 
«  of  that  iiutnmientality  which  tbe 
M  of  Ibe  caae  render  Deceasar}-  for 

,_ ■  cf  the  Bute. 

/«*  «   Bmrmm.  98  C.  S.,  975  (XXm..  809); 
?M« a,v.  Xah*.  fffC.  S.. 04  (ZZIT., STB); 
'   -  ^  /-«.  V.  tt.  £««<«.  100  U.  8.,  48»  (iXV.. 
-  -  -        r.  7Wa.lOOD.  8.,48S(ZZV., 


commerce.    The  charge  is  di 
on  that  account 

BtattTaxonBaUieayGrouIUeeipU.i^'W^., 
298  (82  U.  8.,  XXL,  187);  SiaioA  t.  Jflfno. 
98  U.S..  108  (XXni.,820). 

Even  If  the  charge  imposed  ia  a  duty  on  an 
export,  and  even  it  such  charge  is  a  regulation 
of  commerce,  the  duly  imposed  and  the  r^u- 
lation  made  were  both  within  the  power  of  the 
State  under  the  express  and  implied  terms  of 
art.  I.,Bec.I0,BubBectlon2,of  tbe  Coo^tution 
of  the  United  States. 

OOiboiu,  V.  Ogden,  9  Wheat.,  208;  B.  R.  Co. 
v.  HMcn,  95  uTs..  472  (XXIV.,  680). 

Such  charge  and  regulation,  by  whatever 
name  tbey  are  called,  do  not  invade  any  part  of 
that  domain  of  legislation  vhich  belongs  exclu- 
sively to  the  Congress  of  the  United  ^tea. 

Henderwn  v.  Mav^,  93  U.  8.,  273  (XXIII., 
549);  R.  a.  Co.  V.  Hv*tn  (»apm). 

Mr.  Jvttice  Blftt«lifovd  ddivered  the  opin- 
ion of  tbe  court: 

This  is  a  writ  of  error  lo  the  Court  of  Ap- 
peals of  the  State  of  Maryland,  and  the  question 
I>re8enled  for  our  consideration  is  tbe  constitu- 
tional validity  of  certain  provisions  in  the  to- 
bacco inspection  statutes  of  Maryland. 

Tbeplainiifl  in  error.  Turner,  was  indicted 
in  the  Criminal  Court  of  Baltimore.  The  indict- 
ment contained  two  counts.  Tbe  first  count  al- 
leged that  Turner  packed  in  a  hogshead  tobacco 
grown  by  him  on  a  farm  belonging  to  him  in 
Clurles  (jounty.  In  Maryland,  and  marked  tbe 
hoKshead  with  his  full  name  and  his  place  of 
residence  in  said  county,  and  shipped  It  to  the 
City  of  Baltimore;  that  it  nas  not  delivered  at 
any  tobacco  warehouse  in  said  city,  tmder  the 
management  or  control  of  any  inspector  of  to- 
bacco appointed  for  said  warehouse  by  tbe  Gov- 
ernor of  the  Slate  of  Maryland,  under  the  Con- 
stitution and  laws  of  said  State,  nor  lo  any  one 
of  said  inspectors  of  tobacco,  nor  lo  anv  one  act- 
ing under  the  authority  of  anvone  oi  said  in- 
spectors of  tobacco,  to  be  weighed,  passed  or 
marked,  and  't  was  not  weighed,  passed  and 
marked  by  an; '  such  inspector  of  tobacco,  nor 
by  any  person  acting  under  the  authority  of 
anyone  of  said  inspectors  of  tobacco;  but  that 
the  said  Turner  exported  it  from  said  city  to 
Bremen,  in  Qermany,  without  having  procured 
it  to  be  n-eigbed,  passed  and  marked  by  any 
such  inspector  of  tobacco,  or  by  any  person  act- 
ing under  tbe  authority  of  any  one  of  said  in- 
spectors of  lobatco.  The  second  count  con- 
tained the  same&llegationsond  the  further  aver- 
ment that  the  said  Turner  did  not,  prior  to  said 
exportation,  pay  or  cause  to  be  paid  anv  sum  of 
money  due  for  outage,  or  any  sum  of  money 
due  for  slorage,  to  we  State  of  Maryland,  on 
said  hog.'^bead,  lo  any  such  inspector  of  tobac- 
co, or  lo  any  oUier  peison  having  authority  to 
receive  the  same,  although  certain  stuns  of 
money  were  due  and  payable  by  him  to  said 
Stale  for  outage  and  storage  on  said  hogshead. 

Separate  demurrers  were  filed  to  each  count 
of  the  indictment,  and  then  a  written  stipula- 
tion was  filed  by  tbe  parties,  as  follows:  "  It  is 
agreed  In  this  case,  t.  That  the  matters  and 
fads  charged  in  tbe  indictment  in  Ibis  case  are 
Hue,  at  tbereln  stated.  JL  That  for  the  more 
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apeedy  flmtl  determination  of  the  questbna  of 

uw  lovolved  in  this  case  the  demurrers  nhich 

*   the  trsTerBerfasaenteiiedtothisindictmentshBll 

bBoverruledpro/omw  by  tlie  court.  8.  That 
aflcrBuchoremiliDgot  the  (demurrers,  tike  case 
ehall  be  forthwith  submitted  to  the  court,  with- 
out the  intervention  of  a  jury,  upon  the  admis- 
^on  contained  in  the  flrst  paragraph  of  this 
agreement."  The  demurrers  were  then  over- 
ruled. The  court  then  rendered  a  Judgment 
that  Turner  pay  a  tine  of  (SCO.  On  the  same 
day,  Turner,  bj  petition  to  said  criminal  court, 
settin);  forth  that  he  had  been  adjudged  guilty 
of  a  misdemeanor,  and  by  the  judgment  of  said 
court  ordered  to  psy  the  sum  of  $800  Co  said 
State,  prayed  an  appeal  to  the  Court  of  Appeals 
of  Maryland,  assigning  errors  in  the  record. 
That  court  affirmed  the  judEment.  and  Turner 
has  brought  the  case  into  this  court  by  a  writ 
of  error,  alleging  that  the  Statutes  of  Maryland 
on  whic'j  the  Indictment  was  founded,  and  the 
validity  of  which  was  sustained  by  the  state 
court,  are  repugnant  to  the  Constitution  of  the 
United  States. 

It  is  claimed  by  the  defendant  in  error  that 
the  statutory  provisions,  the  validity  of  which 
Is  denied  by  the  plaintiff  in  error,  are  "  inapec- 
[411  tlon  laws,  within  the  meaning  of  clause  2  of 
section  10  of  article  1  of  the  Constitution  of 
the  United  States,  which  clause  is  as  follows: 
"No  State  shall,  without  the  consent  of  the 
Congress,  lay  any  Imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws;  and 
the  net  proceeds  of  all  duties  and  toipoals  laid 
hyany  State  on  imports  oresports,  shall  be  for 
the  use  of  the  Treasury  of  the  United  States; 
and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  Congress." 

Bv  chapter  346  of  the  laws  of  Maryland  of 
1894,  a  new  toliacco  Inspection  law  was  en- 
acted, as  part  of  the  Code  of  public  local  laws, 
in  pla«e  of  and  expressly  repealing  certain  por- 
tions of  said  Code.  It  provides,  section  1,  for 
the  appointment  of  five  tobacco  inspectors,  one 
for  each  stale  tobacco  warehouse  in  the  City  of 
Baltimore.  By  section  5  each  tobacco  inspector 
is  required  to  employ  sudi  clerks  and  lalwrers, 
and  provide  and  keep  on  hand  such  books,  im- 

Slements  and  materials,  as  may  be  necessary 
)r  the  economical  and  effective  dischar^  of 
bis  duties  as  such  Inspector,  and  the  salaries  of 
the  various  clerks  and  laborers  are  prescribed, 
to  be  paid  from  the  receipts  in  the  respective 
offices,  with  the  rcqnirement  that  the  inspectors 
shall  at  no  time  employ  more,  labor  than  shall 
be  necessary  for  the  effective'  performance  of 
the  work  to  be  done.  There  are  provisions  to 
facilitate  the  landing  of  tobacco  at  the  wharves 
in  front  of  the  warehouses  and  Its  removal 
therefrom,  and  to  secure  the  safe  preservation 
of  the  tobacco  after  Its  delivery  at  the  ware- 
house. Section  10  isi  as  follows;  "  It  shall  be 
the  duty  of  each  tobacco  inspector  to  cause  each 
hogahesd  of  tobacco  landed  or  delivered  at  the 
warehouse  to  which  he  is  appointed  to  be  num- 
ttered  in  succession  as  received,  and  to  cause 
said  number  lo  be  entered  in  a  book  kept  for 
that  purpose,  together  with  the  time  said  hogs- 
head was  received,  the  name  of  the  vessel  or 
other  conveyance,  if  known  lo  him.  by  which 
said  hogshead  was  brought  to  the  City  of  Bal- 
timore, and  of  the  owner  or  consignee  of  said 
872 
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said  hogshead  shall  be  removed  from  said  w 
house,  he  ahall  cause  an  entry  to  be  made,  in 
some  book  kept  for  that  purpose,  of  the  lime 
when  the  same  was  so  removed,  the  name  of 
the  person  lo  whom  the  same  was  deliveivd, 
and  of  the  vessel  or  other  conveyance  hv  which 
the  same  was  taken  away."    It  is  provided  bv 
section  12  that  each  inspeclor  shall  cause  all 
the  tobacco  in  the  warehouse  to  which  he  may 
have  been  appointed  to  be  inspected  as  speedilv 
as  practicable,  in  regular  order,  as  numhereo; 
and  by  section  13  that  he  shall  cause  each  hoes- 
head  of  tobacco,  before  it  Is  uncased,  to  De 
weighed,  and  the  tobacco  In  each  hog^ead  and 
the  cask  itself  to  be  separately  weighed,  and 
the  weight  of  each  hogshead,  as  flrst  we'  '    ' 
and  the  gross  and  net  weight  of  the  t< 
therein  contained,  after  Inspection,  to  iw  en- 
tered in  a  proper  book,  with  sufficient  reference 
to   its  marks  and  numbers  as   previously  re- 
corded; and  by  section  14.  that  he  shall  mark 
on  the  side  of  each  hogshead,  with  a  markiue 
iron.  Its  warehouse  number  and  weifht,  and 
the  net  weizht  of  tobacco  contained  therein, 
and  its  warehouse  number  on  each  hcail,  with 
blacking;  and,  by  succeeding  sections,  that  he 
shall  uncase  and  break  alt  tobacco.  In  whatever 
Slate  raised,  and  draw  samples  from  each  hogs- 
head, and  tie  each  lot  of  .samples  together,  and 
label  it  with  the  warehouse  number  of  the  hogs- 
head, and  the  number  of  the  warehouse,  and 
thedateofinspection.and  the  name  of  its  owner, 
or,  if  known,  the  initials  or  other  marks  on  the 
hogshead,  and  deliver  it  sealed,  if  the  toltmcco 
be  mercbantal>le,  to  the  owner,  with  a  certifi- 
cate stating  the  date  of  inspection,  the  ware- 
bouse  mark  and  number  of  the  hogshead,  tbe 
weight  thereof,  and  the  net  weight  of  the  to- 
bacco In  it.  and  that  unmerchantable  tobacco 
shall  be  re-conditioned,  packed,  re-wei^ed  and 
re-inspected,  and  then  sampled  and  certified; 
and  by  section  27,  that  every  hogshead  shall  be 
liable  lo  the  charge  of  $1,50  outage,  if  weigh- 
in^  less  than  1,100  pounds,  and  lo  15  cents  ad- 
ditional for  every  100  pounds,  which  ahall  be 
eid  by^  the  purdiaser  thereof  to  the  Inspector, 
fore  it  is  removed.  Penalties  are  imfvosed  by 
section  40  for  erasing,  altering  or  adding  to 
any  mark  placed  by  the  inspector  on  any  hogs- 
head or  an]/  label  of  any  sample,  and  for  fraud- 
ulently taking  any  tobacco  from  a  sample  or 
substituting  other  tobacco  for  any  in  such  aam- 
p\e,  and  for  counterfeiting  any  Inspector's  cer- 
tificate orseaL  Section  41  is  as  follows:  "After 
the  passage  of  this  Act,  It  shall  not  he  Ia-wIuI 
to  carry  out  of  this  State,  in  hogsheacls,   an  j 
tobacco  raised  in  this  State,  except  in  hogs- 
heads which  shall  have  been  inspected,  pnsecd 
and  marked  agreeably  to  the  provisions  of  tbte 
Act,  unless  such  tobacco  shall  have  been  in- 
spected ond  passed  before  this  Act  goes   into 
operation;  and  any  person  violating  the  pro- 
visions of  this  section  shall  forfeit  and  pay  Um 
sum  of  $800,  which  may  be  recovered  in  anj 
court  of  law  of  this  State,  and  which  shall  ^ 
to  the  credit  of  the  tobacco  fund."  This  Bectifwi 
was  amended  by  chapter  291  of  the  lawti  nl 
1870,  by  r&«Dacangitwith  the  following  addl 
■"--  "Providtd,  That  nothing  borein  conts " 
•mi  a  - 


107  c. 


TUBHEB  T.  UiBTLiABD. 


pA  ibe  Mmfl  fai  ttte  coontj  or  nd^boAood 
vk»  mwB,  fram  «zportlng  or  canrliig  oat 
4f  lUiSlMe  uof  watii  tobacco,  without  bsTing 
iki  mam  ofwaed  for  incpectton;  bat  nich  to- 
beco  Kt  exported  or  cuned  oat  d  thla  BIMe 
wnboot  taqMctionahAll.  in  «U  CMCfl,  be  maiked 
vtk  ite  DHiM  in  (nil  of  (be  owRo- thereof,  and 
tketoe  eCrcMdence  of  ench  owner,  and  ohall 
ki  Wile  to  the  Haw  charge  ot  outage  and  ator- 
Hna  tm  other  niFi,  and  any  peiaon  who  ahall 
onr  or  aend  oat  of  thla  State  an^  such  tobac- 
ca.  vltlKNit  hnving  It  ao  mariced,  ahall  be  sub- 
jBiiotteptnal^ineacribed  l>7  this  aectioa." 
e«iiM  4S  prMOlMa  the  die  of  the  casks  in 
«tu  tobacco  raised  in  Utfyknd  shall  be 
IKkid,  and  forbids  the  inspector  to  inspect  pr 
MB  it  nBtO  packed  in  a  hogabead  of  proper 

^dhapterSS  of  the  laws  of  1879,  entitled 
-is  Act  to  Add  a  New  Article  to  the  Code  of 
Mie  OwrmI  Lawa  Regulating  the  Inspection 
rf  Tcbapeo,'  some  additional  regulationi  were 
aide.  Md  Mme  *w''m"g  pioTuiona  were  re- 
■  nit. and  sooM  diaogea  were  coade,  and  all 
JHiariaUBt  proTlaiona  of  law  were  repealed, 
tat  At  oMlir  material  addlticMis  or  changes  made, 
nhra  the  pnaeotcaseiaooaceriKd,  were  these: 
kf  HctfoH  II,  ereiT  inspects  shall  have  un- 
oMd,  sad  break,  ererrhogaheadirf  tobacco  de- 
•~     •  '  In  ao  man;  places  for 

d  in  so  manj  places  for 
a  aikd.  If  the  tobacco  ia 
t,  and  merit  the  bogahead 
«tt  tonsnber.  tbeyearof  inqtection,  andthe 
hdtab  oC  the  owner  on  each  bead  and  on  the 
Mp  sad  the  tare  and  net  welgftt  on  the 
^tfk    Bj  aectloB  IS,  each  tiupector  ahall  keep 


i    l^aftoteocD 


e  ef  the  owner,  the  a 

id  net  woUit  <d  ereiy  hogs- 

laspeeted  ij  Um,  the  State 


a  at  tke  putf  shipping  ue  same,  and 

lw«<By  bo^tead  ao  liwpectedbr  him  be  shall 
tea  Ifc  tjanlkate  or  note,  stating  In  such  cer- 
Mns  as  aale  the  name  or  initial*  of  the  own- 
m.  a*  mniAar  of  tbe  hogshead,  the  State  where 
^■»,  the  data  of  innwctloD,  and  the  grass, 
Ms  Md  net  weight  of  tbe  hogihesd,  and  he 
*d  mate  no  ddmr;  of  Inspected  tobacco. 
B  except  upon  surrender  of 
'«  correqMHiding  with  tbe 

,  -.nd."    Byaertlon»,  "No 

»  at  the  growth  of  this  State  abaU  be 
'id  lawful  tobacco  unless  the 


m^  h  packed  In  booheada  not  exceeding 
My-t^facfcas  In  kni^of  the  stares,  nor  sx- 
ml^  te^-dx  tnchea  acroes  the  head,  and 


pMrlHof  Oulnwad  1878,  the  charge 
■  is  AsaJ  at  |S  foe  every  bophead  not 
r  ^m  *nwainJ  one  hundred  pound*, 
fe«  Md  one  half  oents  additional  on 
lada  onr  one  tbonsand 
o  be  paid  br  the  thlpper 
gnt. 
.  r  M  jtHwrnlae  whether  the  statutory 
partacma  In  an*  man  at*  otawxiou*  to  tbe  ob- 
^ai^  —JiMt^  ■eanhigmtm  be  ascertained, 
te  n  Ono  U.  8..  Boos  27. 


Tbe  Act  of  1864  requiiee  the  iiupector  to  exam- 
ine the  hOKsbead  to  eaoeitaln  whether  it  Is  of 
tbe  required  dimension*,  and  then  to  inspect  the 
tobacco  itself  by  sampUng  tbe  contenle  and, 
when  this  has  been  done,  and  the  weight  ascer- 
tained, the  hogshead  is  passed.  In  regard  to 
tbe  addition  made  by  tbe  Act  of  1870,  cl^iter 
301,  to  section  41  of  the  Act  of  1864,  tbe  grow- 
er or  purchaser  of  tobacco  packed  in  the  county 
or  neighborhood  where  it  iBgrown.Upermiltea 
to  export  tbe  same  witboutbaTingibehogsbeBd 
opened  for  inspection  by  sampling  its  contents, 
tHit  the  Act  requires  sucH  hogsneaato  be  marked 
with  the  name  and  reeidence  ot  the  owner,  and 
It  (a  made  liable  to  the  charge  of  outage  as  in 
other  cases,  and  anyone  violating  its  provlslona 
Is  subjected  to  the  penalty  imposed  by  section  41 
of  tbe  Act  of  186C  Hie  Act  of  1870,  In  thus 
permitting  the  grower  or  purchaser  of  tobacco 
packed  In  thecouo^ or  neighborhood  where  it  Is 
grown,  to  export  the  same  without  having  the  1' 
hogshead  opened  for  inspection,  does  not  dis- 
pense with  anr  other  requirement  ot  the  Act  of 
18U  in  regard  to  inspection.  It  provides,  in  ex- 
preea  terms,  that  each  hogshead  thus  packed 
shall  be  marked  with  the  name  and  residence  of 
tbe  owner.  It  is  necessary,  therefore,  that  some 
one  shall  aacertflio  whether  these  requirements 
have  been  complied  with  and  whether  tbe  tobac- 
co was.ln  fact,tlie  growth  ot  the  county  or  neigb- 
boriiood  where  It  was  packed.  It  alao  requires 
that  such  tobacco  shall  be  liable  to  the  same 
charge  of  outage  as  in  other  cases,  and,  as  the 
cha^e  of  outage  depends  npon  die  weight  of 
the  boKsbead,  it  is  necessary  that  some  one  shall 
ascertain  the  weight  of  such  hogshead,  in  order 
to  determine  the  amount  to  be  pidd.  It  does 
not  change  or  in  any  manner  dispense  wiUi  tbe 
statutory  reauirements  in  regard  to  the  dimen- 
■iona  of  the  nogshead  in  which  such  tobacco  is 
to  be  packed,  and  it  is  neceasary  that  some  one 
shall  see  that  these  requirements  are  complied 
with.  These  and  other  duties,  it  Is  obvious,  are 
to  be  performed  by  the  Inspectors,  and  when 
tbev  are  performed  the  bonnead  is  to  be  pessed 
ana  marked  as  provided  ny  the  Act  of  1864. 
When  tbe  words  "  such  tobacco  so  exerted  or 
carried  out  of  this  Slate  without  inifwction  "  are 
read  in  connection  with  the  precedmg  sentence, 
which  permits  tbe  grower  or  purchaser  to  ex- 
port such  tobacco  "without  having  the  same 
opened  for  inspection,"  It  is  clear  that  the  term 
"  without  inspection"  refers  to  inspection  by 
opening  the  hogshead  and  sampling  the  con- 
tent*. 

The  Act  of  1873,  chapter  86.  changes  some  of 
the  provisionB  of  Oie  Act  of  1864,oroitsothers, 
and  In  express  terms  repeats  all  Ads  or  parts  of 
Acts  Inconsistent  with  its  Movlsioua.  The  penal 
clauae  of  tbe  Act  of  1864,  as  amended  by  tbe 
Act  of  1870,  which  makes  It  unlawful  to  cany 
out  of  tbe  State,  in  hogsheads,  tohaccoralsed  in 
the  State,  except  In  h<^sheads  inspected,  passed 
and  marlced  according  to  the  provisionB  ot  the 
Act,  is  omitted  in  the  Act,  of  1BT2;  but  there  1* 
nothing,  either  In  tbe  titie  or  the  general  frame- 
work of  the  Act,  or  In  the  manner  In  which  tbe 
subjeG^roatteri*dealtwith,to1ustitythec<»lcl^- 
aion  that  the  Leglslatura  hitended  tbe  Act  of  1873 
aa  a  substitute  for  all  prior  legislation  on  tbe  sub- 
ject The  provisions  of  such  prior  lawaaie  essen- 
tial to  give  completeness  to  theBvstemof  which  I 
the  Act  of  187S  Is  but  a  part    That  does  not.  It 
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is  tnie.make  It  utdawful  to  export  tobacco  raised 
Id  tbe  State  unless  the  same  sball  bare  been  iu- 
■pected  and  paMed;  but  It  does  provide  that  no 
tobacco,  the  KTOwth  of  the  State,  shall  be  passed 
or  accouDtea  lawful  tobacco  uuleag  the  same  be 
packed  in  hogsheads  of  certain  prescribed  di- 
tnenaioDS,  It  does  not  my,  in  so  many  words, 
that  the  tobacco  raised  in  the  Stateandinteoded 
for  exportation  shall  be  delivered  at  one  of  the 
etate  tobacco  warehouses,  but  it  docs  provide 
for  the  appolntnieDt  of  inspector  of  tobacco, 
clerks  asd  other  officials,  with  fixed  salaries, 
and  assigns  them  to  the  tobacco  warehouses, 
with  DO  duty  to  perform  unless  it  be  the  Inspec- 
tion of  tobacco.  In  thus  declaring  tbat  no  to- 
bacco, the  growth  of  the  State,  shall  be  ac- 
counted lawiful  tobacco  unless  packed  In  the 
manner  prescribed  bf  the  Act,  it  is  plain  the  Le- 
gislature meant  it  to  be  the  duty  of  the  inspect- 
ors  appointed  by  the  A.ct  to  ascert^n  whether 
such  tobacco  was  thas  packed  in  conformity 
with  the  requirements  of  the  statute,  and  this 
they  could  not  do  unless  such  tobacco  should 
be  delivered  at  the  state  tobacco  wu^ousea. 
TheLegialaturemcantand  only  meant  to  select 
certain  providons  from  the  public  local  law  in 
relation  to  the  inspection  of  tobacco,  and  to  re- 
enact  these  in  a  public  general  law,  and  to  leave 
such  portion  of  the  local  law  which  it  did  not 
thus  re-enact  and  did  not  modify  or  repeal  by 
inconsistent  provisions,  as  existing  parts  of  the 
local  law.  The  Act  of  1872  did  not  modify  or 
repeal  section  41  of  the  Actof  18A4,  as  modified 
by  the  Act  of  1670,  which  constituted  port  of 
the  local  law;  and  under  that  section  it  was  the 
duty  of  the  plalntifl  in  error  to  liave  delivered 
the  tobacco  packed  bv  him  at  one  of  the  state 
tobacco  warel'Ouses,  In  order  that  the  inspectors 
might  ascertal  a  wbetber  It  was  packed  in  hogs- 
beMS  of  the  proper  dimensions,  and  whether  it 
was  packed  m  the  county  or  neighbotikood 
where  it  was  grown,  and  marked  as  the  statute 
directed.  Tbe  Legislature  did  not  intend  that 
merely  marking  the  name  of  the  grower  or  pur- 
cbaeer  on  the  hogshead  shoula  release  such 
grower  or  purchaser  from  the  other  requite- 
menta  of  the  Act.  These  views  are  those  which 
were  held  by  the  Court  of  Appeals  of  Maryland 
in  Its  opinion  delivered  in  this  case.  DS  Md., 
240.  The  result  is,  that  all  that  the  Act  of  1870 
doea  in  regard  to  a  grower  or  purchaser  of  to- 
bacco raised  in  Maryland,  who  packs  the  same 
in  bogshesds  in  the  county  or  ndghborbood 
where  such  tobacco  is  grown,  and  wno  exports 
H  or  carries  it  out  of  the  Slate,  is  to  dispense 
with  the  opening  of  such  hogsheads  for  inspec- 
tion, but  that  It  does  not  dlBpense  with  any 
ottier  requirement  of  the  Act  of  1864  in  regard 
to  inspection;  and  that  it  Is  a  part  of  such  in- 
spection for  the  inspector  to  see  that  the  bogs- 
head  is  marked  with  the  name  and  place  of  resi- 
dence of  the  owner,  and  to  verify  the  claimed 
fact  that  the  tobacco  was  raised  in  Marvlond  and 
packed  in  the  county  or  odgblwrbooa  where  it 
was  grown,  and  to  wei^  the  hog^ieod  in  order 
lo  determine  the  charge  for  outan,  and  to  sec 
that  the  hogshead  coofonns  in  dimensions  to 
the  requirement  of  the  statute,  so  that  the  to- 


above  and  other  duties  have  been  perform«l  by 
Uie  inspectors,  con  the  hogshead  be  passed  and 
marked  as  required  by  the  Act  of  1804.  This 
871 


requires.  In  regard  to  the  hogsheads  specially 
meudooed  In  uie  proviso  enacted  in  1870  tosec- 
tion  41  of  tbe  Act  of  1864,  that  they  be  delivered 
at  one  of  the  state  tobacco  warehouses,  and  that 
the  nrovisions  of  section  10  of  the  Act  of  1864 
be  observed,  that  is,  thai  the  inspector  shsU 
number  each  hogshead  ia  succession,  and  enter 
the  number  in  a  book,  with  the  time  the  hogs- 
head is  received,  and  the  name,  tf  known,  of 
the  conveyance  by  whldt  it  was  brought  to  Bal- 
timore, and  the  name  of  the  owner  or  consignee 
of  the  tobacco,  and  the  Initials  or  other  marks 
on  the  hogshead  identifvlng  it;  and,  on  its  re- 
moval, enter  in  a  book  tlieume  of  removal,  aiul 
thenameof  the  pei«on  to  whom  it  ia  delivered. 


it  sliall  he  inspected  In  all  required  particnlara 
except  opening  it;  that,  under  section  18  of  that 
Act,  the  inspector  sbaU  weigh  the  hogshead  un- 
opeiked  and  enter  such  wdgnt  in  a  book,  with 
sufficient  reference  to  itsmarksand  numbereaa 
previously  recorded;  that,  under  section  14  of 
that  Act,  the  inspector  shall  mark  with  amark- 
Ing  Iron,  onthe  side  of  each  hogshead,  itsware- 
house  numtier  and  weight,  and  on  each  head 
its  warehouse  numberj  ana  that  not  until  these 
tilings  liave  been  donete  tbe  tobacco  to  bepnsMd 
or  accounted  as  lawful  tobacco.  1 

The  plaintiff  in  error  contends  that  section  41 
or  tbe  Act  of  1864,  as  r»«nacted  by  the  Act  of 
1870,  violates  the  ConsUtution  of  the  United 
Stales,  because;  1.  Ilisaregulationof  inteistote 
and  foreign  commerce,  and  a  law  levying  a  duty 
on  exports;  and  does  not  fall  within  the  cUbb of 
laws  known  as  inspection   laws,  because  tbe 
proviso  enacts  (hat  the  tobacco  to  which  it  re- 
icTB  need  not  be  opened  for  inspection;  3.  Said 
section,  even  though  it  is  an  inspection  statute, 
discriminatesagainsttheuonresident  buyer  and 
manufacturer  of  leaf  tobacco,  and  in  favor  of 
the  state  buyer  and  manufacturer,  in  impoaiiig 
burdensome  regulatiCHiB  on  tobacco  Intended  for 
export,  and  laying  a  tax  of  at  least  t3  a  hogs- 
head on  such  tobacco  when  exported,  while  to- 
bacco manufactured  within  the  Btate  is  free 
from  such  regulations  and  such  tax;  and  tlmsit 
discriminates  against  interstate    and    ioiv^ga 
commerce  intobacco,  and  in  favor  of  local  man- 
ufacturers and  the  internal  trade  of  the  Stete; 
8.  Sold  section  discriminates  Iietweeu  different 
classes  of  exportera  of  tobacco,  in  that  It  per- 
mits tobacco  exported  by  persons  who  pack  it 
In  Uie  county  or  neighborhood  where  it  is  gro^vii, 
to  tie  exported  when  marked  with  the  full  name 
and  residence  of  the  owner,  wiUiout  ins|)ectioB 
other  than  the  examination  of  tbe  outaides    of 
the  hogsheads,  while  exporters  of  another  clasa 
must  have  the  contents  of  their  hogsheads  sub- 
jected to  examination. 

The  provisions  of  the  Constitution  of  tbe  Unit- 
ed States  alleged  to  be  violated  are  clause  S  of 
section  10  of  article  1,  before  quoted,  and  that 
clause  of  section  8  of  article  1  which  pro-vides 
that  the  Congress  shall  have  power  "To  regu- 
late commerce  with  foreign  Nations  and  axDMmg 
the  several  States." 

The  Maryland  court  held  that  the  chax-ee  o 
outage  In  this  case  was  an  inflection  Sut? 
withhi  the  meaning  of  the  Constitutloa  ;  kIih 
the  State  bad  the  power  to  prescribe  the  dln^ec 
sions  of  the  hogshead  in  which  tobacco  >-«ise 
in  Maryland  sEoU  be  pocked,  aod  to  x«qnu] 
107     U.    . 
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AlwdellTcred&t  oneof  the  eUte 
kteMowBt^otuea.tn  order  that  tbe  laspectois 
M^  aaoolain  wb^m  it  confornu  to  the  re- 
.^■■— «— ■—  of  the  taw,  knd  whether  it  is  the 


Eood  when  ft  mt  mwn;  and  tW  the  charge 
tf  ooMe.  lo  re-imbane  the  Stale  for  the  cs- 
paMM  wmb;  iorumd.uul  in  consideration 


TW  eotileatkNi  of  the  plaintiff  in  error  is, 
thai  a  taw  «liich  otberwiae  would  be  an  Inapec- 

—  ■ —  .^  ^  gypjj  jj  jj^  provirfon  is 

;  the  packa^  coitainini;  the 
■"ig  the  qoolity  of  itaconlents. 
uyUnd  court  held  that. 
a  inspection  law,  an  ex- 
■  at  the  qnalitj  of  the  article  itself  is 
»t  mtcaamrj-.hat  thai,  to  prepare  the  products 
it  •  Sum  for  exportuion,  it  may  be  necessary 
*.hK  aacb  p"^**'^  diould  be  ^ut  in  packages 
•4  arcnuB  fono  and  of  certain  prescribed  di- 
*HkMa.  eitber  on  account  of  the  nature  and 
tjixwa  of  aoch  prodocts  or  to  enable  the  Btate 
t<  kkuilfi  tbe  prodncts  of  its  own  growth  and 
«  tarabfc  ifae  evklence  of  such  i<ientiflcation 
o  which  they  are  eiported. 


ZClSi.", 


«are  Baked 
n^aa  OBder  coosiderBtion  do  not  fall  under 
m  taad  of  iaapectkm  taws.  In  a  case  where  the 
VBMk«  ta  prcaimd  witbout  any  finding  of 
Mf  Ikm  to  Aow  th*t  what  ifuiy  be  thus  neces- 
■ty,  ta  Rgvd  la  m  product,  is  not.necessary  tn 
HMd  wtobMeo,  and  with  every  presumntioD 
arising  out  of  the  course  ofl^is- 
inHMctioo  of  tobacco,  by  the  State 
Tbe  L^lttatnre  of  ihe  Stale  of 
1.  tma  tbe  earliest  history  of  the  Col- 
d  rincc  tbe  formation  of  the  Btate  Qov- 
«^B^K,  baa  made  tbe  inspection  of  tobacco 
9*iid  ta  ibat  Stale  compulsorj-.  That  inspec- 
*«  baa  lorioded  DtaoT  features,  and  has  ex- 
h«da4  te  tbe  form,  Aze  and  weight  of  the 
sw*ai»  coaiaining  Ibe  tobacco,  as  well  ns  to 
a*  laaHi  al  tbe  anicle.  Fixing  the  identity 
■C  *idOt  of  tobacco  alleged  to  have  been 
vw«  ta  tbe  State,  aod  thus  presenring  the 
^taaaaua  at  tbe  arilcta  In  markels  outside  of 
ite  ^■■c.  h  a  Iqcilimatc  part  of  inspection 
*••  aad  tbe  tatmai  pmcribed  tbcrefor  in  tbe 
«na^  la  qneatkm  oatormlly  conduce  to  that 

— '      k  pnrrikkiiui,  as  pons  of  inspection 

•  proper  as  provisions  for  inspecting 
d  ii  caoDot  be  said  ttiat  the  abM^nrc 
«  Mr  IMas  pravUnnii,  in  nnpect  to-ony  por- 
'ikr  claa  ol  tobarco,  necesMuilj  causes  the 

•  w  M^ttiun  tawt.  It  is  easy  to  sec  tliat  the 
■■■if  3*  pweautkM  erf  weighing  and  marking 
^  «>^Cb*  «a  tbe  hog^Mad  and  recording  it  in 
a  «mA  m  k>  aaUe  it  (o  be  dstenniiied  at  any 
^v  ««MberibeeMUeatB  bare  been  diminished 
^^n^^ailr  to  tbe  otiginal  packing,  by  com 
W^f  •  M»«  wdgbt  with  the  original  marked 
w^yba.'V  Hlbenaifcedweiglitbealtered.with 
•■  ^"rt*  twaid  to  Ibe  warehouse  book.  The 
Map  tv^^nd  V)  be  done  in  ttqiect  to  the  hogs- 
mmd  rf  irfcarcB  ta  Ibe  ptneni  cue,  aside  from 
■T  "s^"^**  at  qaaUty,  arc  to  be  doite  to 
li^HvMd  flilbebopbead  as  a  unit,  contain- 


ing the  tolwcco,  for  exportation,  and  for  be- 
coming an  article  of  fordgn  commerce  or  com- 
merce among  the  States,  and  aie  to  be  done  be- 
fore it  becomes  anch  an  article.  Ther  ore  proper- 
ly parts  of  inspection  laws,  wltliin  the  ddluitton 
given  by  tbis  court  in  OibbmuY.Ogdenfi'WieM., 
SOS.  In  a  note  to  the  argument  of  Mr.  Emm^ 
In  that  case,  at  page  119,  are  collected  references 
to  many  Statutes  of  the  States,  in  the  form  of 
inspection  laws,  showing  what  features  have 
been  oenerBlly  recognized  as  falling  wltbintbe 
domam  of  those  laws,  such  as  the  size  of  barreta 
or  casks,  and  the  number  of  hoopa  on  them; 
what  pieces  of  beef  or  pork,  and  what  quantity 
and  size  of  nails,  should  be  in  one  cask;  the 
lengtb,  breadth  and  thickness  of  staves  and 
heading,  lumber,  boards,  shingles  etc. ;  and  tbe 
branding  of  pot  and  pearl  ashes,  flour,  flsh  and 
lumber,  and  tbe  forfeiture  of  them,  if  un- 
branded.  These  were  cited  as  instances  of  the 
eiercise,  by  States,  of  the  power  to  act  upon  an 
article  grown  or  produced  in  a  8tate,before  it  be- 
came nn  article  of  foreign ordomestic commerce, 
or  of  commerce  among  the  States,  to  prepare  It 
for  such  purpose.  It  was  in  reference  to  fawa  of 
this  character  that  it  was  said,  in  argument,  In 
GiMiont  V,  Ogden,  that  Ibe  enactments  seemed 
arbitrary,  and  were  not  founded  on  the  idea  that 
the  things,  tbe  esix>rtation  of  which  was  thus 
prohibited  or  restrained,  were  dangerous  or 
noxious,  but  had  for  their  object  to  improve 
foreign  trade  and  raise  tbe  character  and  repu- 
tation of  Ihe  articles  in  a  foreign  market.  It 
was  in  reference  to  such  laws,  among  other  in- 
spection laws,  that  Chief  Juttiee  Marshall,  In 
Oiiboni  T.  Offilen,  after  remarking  that  a  power 
to  regulate  gDmmerce  was  not  tbe  source  from 
which  a  right  to  pass  inspection  laws  was  de- 
rived, said:  "  The  object  of  inspection  tows  Is 
to  improve  the  quality  of  articles  produced  by 
the  labor  of  a  country;  lo  fit  them  for  exporta- 
tion; or,  it  may  tie,  for  domestic  use.  'Ilieyact 
upon  the  subject  before  it  becomes  an  artide  of 
foreign  commerce,  or  of  commerce  amons  the 
states,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legis- 
lation which  embraces  everythiag  wiUiin  tbo 
territory  of  a  State,  not  surrender^  to  the  Qen> 
eral  Government;  all  which  can  be  most  advan- 
tageously exercised  by  Ihe  States  themselves." 
It  was  not  suggested  by  the  court  that  thoec 
particular  laws  were  not  valid  exercises  of  the 
power  of  the  State  to  flt  the  articles  for  expor- 
tation; or  that,  in  addition  lo  or  even  aside 
from  ascertaining  the  quality  of  the  article  pro. 
duced  In  a  State,  the  State  could  not  define  the 
form  of  tbe  lawful  package  or  its  weight,  and 
subject  form  and  weight,  with  or  without  qual- 
ity, to  the  supervision  of  an  inspector,  to  ascer- 
tain that  the  required  conditions  in  respect  to 
the  article  were  observed. 

In  addition  to  tbe  instances  cited  In  GtlAont 
T.  O^n,  the  diligence  of  the  Attomev-Gcneral 
of  the  Slate  of  Maryland  has  collected  and  pre- 
sented to  us,  in  argument,  ni  ' 


of  Ftuieed,  ITW,  see.  Perpetual  Law*  of  ».  H.,  ITW, 

S.  tn.  IMmenskms  of  f  lunaks.  Staves  and  Hoops. 
■M.,  p.  18&  SHut. :  ShlDKlas.  Staves  and  Hoops. 
Ads  and  Rnolves  of  Ibe  PtovIdcf  of  Ttam.  Itay. 
Vol.  B.  nT«-I7MI],p.  in,  r(  *ra.,ch.  JS.  BtientCssba 
for  PtolOeil  Fkh.  tbid.,  p.  tOOO.  Act  of  ITtT.  R.  I. : 
"  -  ilaUii|ttbe  tnspoctlon  of  Bocf,  Pork,  Pkikled 
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showing,  by  the  teit  of  the  Inspection  laws  of 
the  Thirteen  American  Colonies  and  Slates,  io 
force  in  1797,  whea  the  Constitution  of  the 
United  States  was  adopted,  that  the  form,  ca- 
pacity dimenslonsandweightof  packagcswere 
objects  of  inspection,  iireapective  of  the  quality 
of  the  contents  of  the  packages.  The  instances 
embrace  among  others,  the  dimeiisiona  of 
shingles,  staves  and  hoops;  the  size  of  casks  and 
barrels  for  fish,  pork,  beef,  pileh,  lar  and  tur-. 

rtine:  and  the  size  of  hogsheads  of  tobacco. 
Maryland,  the  dimensions  of  tobacco  hogs- 
heads were  fixed  hy  various  statutes  passed  front 
the  year  1658  to  the  year  1763.  By  the  Act  of 
17e3,ch.l8,sec.ie,ttwaa  enacted  t:  .at  aU  tobacco 

Ecked  in  hogsheads  eiceeding  48  inches  in  the 
igth  of  the  stave,  and  70  inches  in  the  whole 
diameters  within  the  staves,  at  the  croze  and 
bulge,  siionld  be  accounted  unlawful  tobacco 
and  should  not  be  passed  or  received.  Like  pro- 
visions, fixing  the  dimensions  of  hogsheads  of 
totncco,  have  been  in  force  id  Maryland  from 
1769  till  now.  In  view  of  such  legislation  ex- 
isting at  the  time  the  Constitution  of  the  United 
States  was  adopted  and  ratified  by  the  original 
Btates,  knowntethe  framersof  the  Constitution 
who  came  from  the  various  Slates,  and  called 
"  inspection  laws "  in  those  States,  it  follows 
tlmt  the  Constitution,  in  speaking  of  "  inspec- 
tion Urns,"  included  such  laws,  and  intended  to 
reserve  to  the  Steles  the  power  of  continuing 
to  pass  such  laws,  even  tbougb  to  carry  them 
out  and  make  them  effective,  in  preventmgthe 
eiporiation  from  the  State  of  the  various  com- 
modities, unless  the  provisions  of  the  laws  were 
observed,  it  became  necessary  to  impose  charges 
which  amounted  to  duties  or  iinposts  on  ex- 
ports to  an  extent  absolutely  necessaiy  to  eie- 
cute  such  laws.  The  ^oeral  seiue  in  which 
(he  power  of  the  States  in  this  respect  has  been 
understood  since  the  adoption  of  tlie  Constitu- 
tion, is'  shown  by  the  legislation  of  the  States 
since  that  time,  as  collected  in  like  manner  by 
the  Aitomey-Oeneral  of  Maryland,^  covering 

0«Bks,  Clap-Boards,  SUncleB.  Boards,  etc.,  Public 
Laws  of  Unode  laland  and  Provldenoe  Plantations, 
ed.  17W.  Pfc  MS,  H*.  ???■,_ 5?™-i__?^t"?8_of  Coon., 


the  form,  capaci^,  dimennons  and  welriit  ot 
packages  containing  articles  grown  or  produced 
m  a  State,  and  intended  for  exi>ortation.  Ttune 
laws  are  none  the  less  inspecdon  laws  beciUK. 
as  was  said  by  this  court  la  Oibbotu  v.  OgSai, 
they  "  may  have  a  remote  and  considerable  in- 
fluence on  commerce."  It  is  acinmmstBDceof 
weight  that  the  laws  referred  te  in  the  Concti- 
tution  arc  by  it  made  '■  subject  to  the  reviaoii 
and  control  of  the  Congress. "  Congress  mtj, 
therefore,  interpose,  if  at  any  time  any  statote, 
under  the  guise  of  an  inspection  law,  goes  be- 
yond the  limit  prescribed  by  the  Constitution, 
m  imposing  duties  or  imposts  on  imports  or 
exports.  These  and  kindred  laws  of  Maryltnd 
have  been  In  force  for  a  long  term  of  yean,  sixJ 
there  has  been  no  such  interpoaition. 

Objection  la  made  that  tbe  Harrland  laws  are 
not  inspection  laws,  but  are  regulations  of  com- 
merce, because  they  require  every  hogshead  ol 
tobacco  to  be  brought  to  a  state  tobacco  ware- 
house. But  we  are  of  opinion  that,  it  being 
lawful  to  require  the  article  Io  be  subject«d  to 
the  prescribed  examination  by  a  public  officer 
before  It  can  be  accounted  a  fawfitl  subject  ot 
commcrcet  it  is  not  foreign  to  the  character  of 
an  Inspection  law  to  reqmre  that  the  article  shall 
be  brought  to  the  ofBcer  instead  of  sending  th( 
officer  to  the  article.  It  is  a  matter  as  to  wnicb 
the  State  has  a  reasonable  discretion,  and  wean 
unable  to  see  that  such  discretion  tu^  been  exer- 
cised In  any  such  manner  as  to  canr  tbe  stat- 
utes beyond  the  scope  of  inspection  laws. 

There  Is  another  view  of  the  subject  which 
haagreatforce.  Recognized  elements  of  inspec- 
tion laws  have  alnaya  been:  quality  of  the  arti- 
cle, form,  capacity,  dimensions  and  weight  ol 
package,  mode  of  putting  up,  and  mark^igand 
branding  of  various  hinds,  all  these  matten 
being  supervised  by  a  public  officer  having  au 
thorUy  to  pass  or  not  pass  the  article  as  lawfu 
mercoandise,  as  It  did  or  did  not  answer  tb< 
prescriljed  requlrementa.  It  Las  never  been  if 
garded  as  necessary,  and  it  is  manifestly  no 


ed.1186.    . 


tbe  HI 


AUlLvq  Ul  1.^11  a., 

e  of  Casks  used 


,  -,  jofle  duty  It  was 

jr.  T. ;  Iawb,  od.  1TI«.  All  flour  for 
be  packed  in  oasts  of  a  certain  size 
" •"  be  exported  vrlthout  havins 


to  brand' 

anomake.   No  flour , . 

been  Inspected.  1T8S.  ch.  3fi.  p.  191.  No  pot  or  pe^ 
aahes  to  be  eiportod  before  ItispeclJoii.  y.  J. :  Ca- 
paoity  of  Heat  Barrete.  Aotof  April  B,  lll<e.  Leam- 
hwandSploea-.p-llfl.  CapactCy  of  Baitels,  IMd.,  p. 
M;  Bric&JM(l.,>  IW :  Barrela,  ibicL,  m  Assize 
ot  Bread.  ]l>liL,6U;  EM.  HT.  SIxe  OfOtaks,  Act  of 
lia.  Slaves,  Hoops,  Bbinglea,  etc,  ActoffiepUin- 
ber  3B,  17%  Size  ofCb^^ct  of  September  %  17TE. 
Pa. :  lAWB  of  Pa.,  A.  3.  Dallas,  1T9T.  Dimensjona  of 
Caska  for  Beer,  Ale,  Pork.  Beef,  etc,  p.  £T.  tt  »eq. 
Dlmcnslona  of  tjtaves,  Headinaa.  Boaids  and  Tlm- 
ber.  Ibiil..  B8D.  Flour  Casks,  bow  to  t>e  made  and 
dimanslons  ot,  lUit.  p.  40,  Act  ot  1T8L  chap.  2D1. 
MO. :  Qauge  ot  Barrala  for  Port  Beef.  PlWh,  Tar, 
TurpeDbna,  and  tare  ot  Barrels  tor  Flour  nr  Bread, 
1T*S,  ch.  15.  Flour  Barrels,  ITTl  oh.  20;  17Bl,ch.  12. 
StavM  and  BeadlngH,  1T*S.  oh.  IS ;  ITTl,  ch.  » :  1788, 
oh.  IT.  Salted  ProiislooB,  1745,  oh.  IB;  ITM,  oli.  17. 
Hay  and  Straw,  1T71.  ohTso.  Flour.  1781,  oh.  12.  Fish, 

iptnnnjfiamia :  Beet  and  Pork  latended  for  ex- 
portation, when  pooked.  or  tepaoked,  In  Philadel- 
phia: 1  BrlBhtly,  Purdon's  Dl^st.  1B78,  pp.  IR.lBg; 
'^  "--  an?  Lard.  Jbld..  188,  189;  Domertlo  Db- 
luieaaplrits,  TMd.,  BSi:  Flazseed.  TUd.,  IDS;  Flour 
andHeoLIMd.,  711.  Dtlaware:  BIzeofOMks  tor 
exportetioD  of  Breadstuffs.  Revised  EHatutcs, 
isn.  page  aos.  nrtrlnla:  Tobooco,  Code  1B73,  pp. 
87C 


17m,cb.17.  UquorOasks.in4.  ob.SB;  1777.  cti.  17 
1784,  oh.  83 ;  1I8S,  eb.  8T.  Uany  other  Muyland  pn 
vinclal  laws,  pieacribliiB  the  lanKth,  auperfitjial  an 
solid  measure, welvbt  and  capacity  of  domestic  pru 
ucts,  are  ooUeoted  on  pases  4!l-47  ot  tbe  Report  < 
Hr.  J.  B.  Aleiander  on  the  Standards  ot  Wetstal  si: 
Ueaaurement  In  Maryland.  Fa.:  Laws  ot  Vs.  t<< 
vlBallTB3,i)p.47.1S8,iaE.  Pork. eto.,  required 
packed  la  barrels  before  ezporletioii.  A»  to 
tents,  quality  and  stampe  ot  BHrreb  of  Pim^, 


«,  quality 
iluTar  am 


and  Turpentine,  see  Jbiil.,  p.  4T,  Ali 


117e,cbap.4l   InaieotloD  ot  Tobacco,  a! 

Tobaooo  lIoBafaeadB.   Act  of  178B,  ch.  10,  at 
SO.   tf.  CoroKna.-  ItedeU's  Lawa  of  M.  C., 


Tobaooo  HosBfaeada.   Act  of  ITU,  ch.  K 

""     -  — -fino;  ItedeU'sLawa  of  N.  *..,  „ 

±yui.»u.uuu.otBeet,  Pork  and  Fish  CtokF,  f:tii% 
and  Headlnat  and  ot  BoHtda.  Flanka  and  StiiiiKli 
t^^,fa.  ..,._  on     xooroHna:  OrlmkO  Pu" 
1  Ca  w^  of  Beef  and  p 
la:  Catkins' DIseet.    tta; 
i  tor  PHcb,  1 


e! 


the  dfni<n«ton«  or  gawK  m  tobacco  huaalieaiifi  \ 
fixed tiy  tbe  Aola  of  106B,  ob.£.lBn,ob.  ^  lOM.  cti 
1886,  ah.  4. 1704.  ah.  SS,  ITIL  oh^  ITU,  oh.  asTmK 
S,  ITIT,  ch.  7, 17S3,  ch.  85, 1747,  oh.  SMTS,  5fi.  82. 1: 
ch.  18,  and  ITBQ,  oh.  ak 

730,  740;  Flah.  Hrfd.,  750;  Pitch,  Tar,  Turpeon 
t<ait,  Staves,  Shlnglee  and  Lumber.  Ibtd_  TsC^Hti 
Idand :  Public  Statutes.  188E ;  Be^  and  l>i>rk  C^ 
ah.a,paBeIMi  LimeCaakS,  Ibid,,  SM;    bWi  Cb 

ii>id.,ah.ii4,p.£».  araiiM.-  R.  a.  isn  :  xAiDf 

3>,sec.8;  PotandPeariAabea.  lbUL,»aa,  9-yi, 
Ibid.,  see.  IT;  Flsfa,  fMd.,  Dh.  %»ecs.  T.  Ban, 
Cord  Wood,  /Mil.,  oh.  4L  MO.  1 ;  CBaroa«I  t^^j 

,  ,    XOJ  1-. 

i.C.OOgIC 


i«. 


TcRITEB  T.  Haatlahd. 


II  1 11  J.  ihat  kll  of  Umm  dements  should  co- 
'04  ia  order  to  make  a  valid  iiupectioii  law. 
IJuGtT  alace  maj  be  the  subject  of  inspectioD, 
lakoit  oUier  requirement,  or  the  iiu>pection 
at;  be  nude  to  extend  to  all  of  the  above  mat- 
in. Wben  an  are  preacribed,  and  then  Inspcc- 
dnit  to  qnalit;  Is  dropped  out,  lesTJng  tlie 
IHI  ia  ttuve,  it  cannot  be  said  to  be  a  necesgaiy 
k^  (oodnskm  that  the  law  has  coaaed  to  be 
ahsgction  law. 

liBfuneMedin  NriUoa  v.  Qana,  2W[>odB, 
K.bjJ^yiuttwBradlej,  it  may  be  doubtful 
viMktf  it  is  not  eiclusiTelj  the  province  of 
{•Mfrem,  and  not  at  all  that  of  a  court,  to  de- 
dik  Tkciber  a  charge  or  duty,  under  an  iuspec- 
i»  k>,  ia  nr  ia  not  excessive.  There  is  noth- 
n;  ta  ihe  rennd  from  which  it  can  be  inferred 
OM  Ike  State  of  Maryland  Intended  to  make  its 
rtaero  inspectian  laws  a  mere  cover  for  laying 
tiiiBue  doties  npon  exports.  The  case  U  not 
tie  that  of  Mininff  Co.  v.  Audttor-Gen.,  83 
Sck.  488,  where  a  rtate  tax  imposed  on  min- 
ai  oTF  exported  from  the  State  before  being 
HA>d,waa  held  to  be  a  tax  on  interetat«  com- 
>^EF.  BO  iDch  tax  being  imposed  on  like  ore 
nfaced  wtlhin  the  Btate.  The  question  of  the 
s^  <d  HaiT'Iaad.  under  the  Constitution  of 
Aa  r^ed  Slates,  to  require  that  the  dimensions 
mi  peas  weigfal  of  a.  bogshead  coolaininK  lo- 
iMeDfTnwn  npon  ita  soil  utall  be  ascertained  bv 

■  cAetn  before  the  tobacco  shall  be  exported, 

■  smHkia  of  law,  because  the  question  la  as 
^nshersuchlawUaninroectionlaw.  More- 


stale  buyer  and  manufacturer  of  leaf  tobacco 
and  the  purchaser  who  buys  for  the  purpose  of 
transporting  the  tobacco  toccutbcr  State  orlon 
foreign  countiy.  But  tlic  Stale,  having  the 
right  to  prescribe  the  form,  dimenslonsand  ca- 
pacity of  the  packages  in  which  its  products 
shall  be  encased  before  ilicy  arc  brouglit  to  or 
sold  in  the  public  market,  has  enacted,  I.awaof 
1873,  cli.  se,  sec.  26,  that  no  tobacco  of  the 
growth  of  the  State  shall  be  passed  or  accounted 
twf  ul  loliacco  unless  it  l)c  packed  in  hogsheads 
of  a  specified  size.  This  regulation  covers  all 
tobacco  grown  in  the  State  and  packed  in  hogs- 
beada,  without  reference  to  the  purpose  lor 
which  it  is  packed.  If  the  tobacco  la  to  be  dealt 
in  witliin  the  limits  of  the  Stale,  the  eismina- 
tion  as  lodimcnsione  is  properly  left  to  tlie  con- 
tracting parties,  proliabfy  under  the  view  that 
the  seller  for  the  home  market  will  have  a  suffi- 
cient stimulus  toobecrve  the  requirement  of  the 
law,  in  a  desire  to  nuiintain  the  rcputalion  of  his 
commodilT.  But,  if  the  tobacco  is  to  be  ex- 
ported as  lawful  lotMiceo,  tlie  Stato  may,  with 
equal  propriety,  prescritic  and  enforce  an  cxnm- 
inntion  by  an  oliicer,  within  the  Stute,  of  a 
hogshead  containing  tobacco  grown  in  the 
State,  and  intended  for  shipment  beyond  the 
limits  of  the  Btate,  in  order  to  ascertain,  tiefora 
the  hogshead  ia  carried  out  of  the  Slato,  and 
t>eforc  It  becomes  an  article  of  commerce,  that 
it  is  of  the  dimensions  prescribed  as  necessary 
to  make  it  lawful  totiocco.  In  ChoUi/  v,  Boa^ 
tyf"  Wardens.  13  How.,  390,  a  law  of  Pennsylva- 
nia provided  that  a  vessel  not  taking  a  pilot 
should  pay  half  pilotage,  but  that  this  should 
not  apply  to  American  vessela  engaged  in  the 
Pennsylvania  coal  trade.  It  was  held  that  the 
general  regulation  as  to  half  pilotage  was 
proper,  end  that  the  exemption  was  a  fair  exer- 

_  .         __ .  eise  of  legislative  discretion  acting  upon  the 

Luaoie   it   discriminates  between   the  |  subject  oi  tlie  regulation  of  the  pilotage  of  the 

I  following  inatonoes :  Pot  and  Pearl  Aahes,  Intended 
for  eipoitBtlon  from  Baltimore,  or  Oeorvolown,  In 
u — . —  i-^.._. j^  required  i»  be  packed 

I  caskB,  and  to  ba  Inspeot- 
I.  vfi.  A  similar  provision 
0  exportation  of  unmi 


not  before  tiie   i 

and  was  not  pasMd  upon  by  it,  and  I  ~ 

-^*  -  '  by  Ihiso     - 


^  a^ad  batf  to  In  exported  except  In  tfeccea,  bar 
•».  •*  tolt  bvnli  of  parilonlar  quaU^  wtdgbt 
«<  ^■■■Ana.  aad  duly  branded ;  ota.  Ut,  seca.  1 
adi;  kas  and  l^m  Uuka,  oli.  U7,  vufe  SM; 
A*  kn«k,Tkro«a and  Cteka, cb. !»,  p.  aO;  Cksks 

^  -   — k  C^akafor  I^cUed  Ftib,  cb.  W, 

■^<IO:8tatea./l>M..aec.Bfi: 


Mft  C^ak 
iTrnd-aa 


d  aud  welshed.   1T1K.  cl 


meniuuilable.  tniw 


a  note  to  the  se 


IntboA 


...  _  .  . ._ referred  lo,  In 

otieoi.    Br  BectloDB  of  tho  Act  of  l«n,  chapter , 

thoslzoof  alltlourcaskibrcniiibttoIlaltimiiTcTown 
for  eipunatlon.  the  cbaiacter  o(  the  nutoriBb  and 
nutkD,  the  nuuiner  of  tiooplnD  and  nalUng  aucb 
hoops,  ttiu  particular  kmfftli  of  the  slaves,  IhcdJ- 
ametsr  of  the  casks  at  the  heads,  oad  the  oumtxr 
uf  potiDdi  of  Sour  lo  be  In  each  cask,  am  spedfloal- 
ly  preacribwi.  The  size  of  luths  and  the  romleof 
pooklnK  Ihcm  was  regulated  by  the  Act  uf  Ull.ch. 
Id.  The  Dumber  and  character  o(  hoops  upnii  «isk« 
uf  nvuna  black  oak  bark,  exported  from  the  I'ort 
of  Baltimore,  woapracrlbed  by  the  Act  of  Ittn.ch. 
■"     "  ■_•....»  -  hogBhood  of  tobaccc   — 


.   The  RToea  veUbt  ol 


well  aa  Kb  ni 


nrkod 


may  be  found  In  the  fnikiwlriB  Iwislatlon  :  Welirh- 
Inf  Wheat,  IHB,  cb.  OA,  aec.  5;  Fnater  v.  WarftUl, 
n  Md.,  tOMOt;  FkhBarTclB  and  Tlen«B.  PubHo 
Local  tawa,  art.  4,  wc.  HB;  Fknir,  IbUt..  soc.  St!: 
Donwatlo  DMJIIed  Llquora,  fblif..  Sec  M) ;  Flour 
Barrels,  I  Hd.  Code,  art.  M,  sec.  ax 


,Go8§le 
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aUFSEXB  CoDBT  OF  THE  UHTTED  STATBS. 
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Fort  of  ndladelphb.  The  court  sftid,  that,  in 
mBktng  i^otage  regulations,  the  legislative  dis- 
cretion 1^  been  constantly  exercised,  In  tlua 

and  other  countries,  in  making  discrimlnAtionB, 
founded  on  differences  both  io  the  character  of 
the  tiade  and  In  the  lonnaxe  of  vessels  engaged 
therein.  Any  dlscriminauon  appearing  in  the 
present  case  a  of  the  some  character  as  that  in 
the  pilotage  case,  and  falclv  within  the  discre- 
tion of  the  State.  Such  discretion  reasonubl; 
extends  to  eiempdng  fromopeningforintemiu 
Inspection  an  article-grown  in  the  State,  when 
it  IS  marked  with  the  name  of  an  ascertained 
owner,  and  to  requiring  that  an  article  erown  in 
the  State  shall  be  opcn^  for  internal  inspection 
when  it  is  not  intended  to  be  put  on  the  market 
on  the  credit  of  aaascertaiuedowneraud  Is  not 
identified  by  marks  as  owned  by  him.  So,  too, 
in  the  exerdse  of  the  same  discretion,  and  of  its 
power  to  prescribe  the  method  in  which  its 
products  shall  be  filled  for  exportation,  it  maj 
direct  that  a  certain  product,  while  it  remains 
"in  tlie  bosom  of  the  country"  and  before  it 
has  become  an  article  "of  foreign  commerce  or 
of  commerce  between  the  States,"  shall  be  en- 
cased in  such  a  package  as  appears  best  fitted  to 
secure  the  sof  et?  of  the  package  and  to  ideutlf  f 
its  contents  as  tne  ^owth  of  the  State,  and  may 
direct  that  the  weight  of  the  package,  and  the 
name  of  the  owner  of  its  contenis,  shall  be 
plainly  marked  on  the  package,  and  niay  also  ex- 
empt the  contents  from  inspection  as  to  qu^ty, 
when  the  weight  of  the  package  and  the  name 
of  the  owner  are  duly  ascertained  to  be  marked 
thereon.  Such  a  law  is  an  inspection  law,  aad 
may  be  executed  by  Imposing  a  "  tax  or  duty  of 
Inspection,"  which  tax,  sofarasitactsupon  " 
tides  for  exportation,  is  an  exception  to  the  p 
bibltlon  on  the  States  against  laving  duties 
exports,  the  exception  being  maae  because  the 
tax  would  otherwise  be  within  the  prohibition. 
Broan  t.  Md.,  12  Wheat.,  419,  488.  At  the 
same  time  we  fully  recognize  the  principle,  tliat 
any  inspection  law  Is  subject  to  Uie  paramount 
right  of  Congress  to  regulate  commerce  with 
foreign  Nations  and  among  the  several  Stales, 

The  general  provision  of  the  Maryland  Stat- 
ute is,  that  It  shall  not  be  lawful  to  carry  out  of 
the  State,  in  hogsheads,  any  tobacco  raised  in 
the  State,  except  in  hog^eada  which  shall  have 
been  inspected,  passed  and  marked  agreeably  Ur 
the  provisions  of  the  Act.  These  provisions  in- 
clude the  doing  of  many  things  In  addition  to 
an  inspection  of  quality.  If  the  tobacco  is 
grown  in  the  Slate  and  packed  in  the  county  or 
neighborhood  where  grown,  it  may  be  carried 
out  of  the  State  without  having  its  quality  in- 
spected, if  It  be  marked  In  the  manner  pre- 
scribed. But  it  still  is  necessary  it  should  tie  in- 
Xcted  In  all  other  particulars,  and  inspected 
>  to  ascertain  tliat  It  was  grown  in  the  Stale 
and  packed  where  grown  and  is  marked  as  re- 
quired. If  It  does  not  answer  the  latter  require- 
ments it  is  to  be  further  inspected  as  to  quali^. 
The  necessitv  thus  existing  for  subjecting  the 
hopiheadto  mspectlon  under  all  dnnunstaoces, 
a  charge  of  some  kind  was  proper  for  outage 
that  is,  a  charge  payable,  on  withdiawing  the 
hogshead,  for  labor  connected  with  recoving 
and  haudUngit  and  doiag  the  other  things  above 
mentioned.  Such  charge  appears  lo  be  a  charge 
for  services  properly  rendered. 

The  above  views  cover  the  obJecUoa  made 
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that  the  Maryland  law  discriminates  between 
different  claaaes  of  expoTt«rs  of  tobacco,  and 
favors  the  person  who  packs  it  for  eiportaiioD 
in  the  county  or  neighborhood  where  it  is 
grown,  as  against  other  exporters.  Wbatefer 
.discrimination  in  this  respect  or  in  respect  of 
purchases  for  exportation,  before  referred  to,  n- 
suits  from  any  provisions  of  the  law,  is  a  dis- 
crimination which,  we  think,  the  State  baa  i 
right  to  make,  resulting,  as  itdoes;  whoUyft«m 
regulations  which  affect  the  article  before  it  has 
b^me  an  article  nf  commerce,  and  which  si- 
tach  to  it  as  and  when  it  is  grown,  and  before  It 
la  packed  or  sold.  The  tobacco  is  grown  with 
those  regulations  in  force,  and  the  State  hss  b 
right  to  saywhat  shall  be  lawful  merchantable 
tobacco.  This  is  really  all  that  has  been  done 
in  regard  to  the  tobacco  in  question. 

In  this  case  no  inspection  is  involved  except 
that  of  tobacco  grown  in  Maryland,  and  we 
must  not  be  understood  as  expressing  any  opin- 
ion as  to  any  provisions  of  the  Maiyland  laws 
which  refer  to  the  inspection  of  tobacco  grows 
out  of  Maryland. 

Ihejtuhmeniof  tfi^  Oourfif  Appeatso/  Mart 
land  it  qjlhtnad, 

Tmooopj,    Test: 

James  H.HoKenne;.  Clerk,  Bup.  Court,  r.S. 

Cited-IDT  17.  B,,  61. 


HBNRT  Z.  CHAFMAII,  HEHAN  ELY,  Exr. 
of  Chabixs  a.  £i.t,  Deceased,  and  WILL- 
IAM A.  ELY,  In  His  Own  Right  and  as 
Admr.  of  Louiss  C.  Blt  DeceasKi,  Appti., 

BOAHD  OF  COUNTY  COMMISSIONEBa 
of  the  CoDHTT  OP  DonoLU. 
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I  oount7  for  a  poot- 


author 


of  thalr  authority  to  vaf 

for  It  at  a  i3oflnite  time,  the  (rrantor,  on  debultol 
pajnient,  Is  oDtlUe<3  to  a  decree  that  tJie  county  var- 
rendor  ponooBeJoa  and  reoonvey  to  iiiin,  unlen  pay- 
ment  Huall  be  made  of  tlie  ajaount  due  tberelni 
wlUiin  snob  reasonable  time  to  be  flied  by  Uh 
court,  OS  may  bo  neoeeiiaiy  to  raise  tbe  same  by  tsi 

2.  An  silgtiDK  riabt  of  action  caimot  be  takei 
away  bv  mere  leslelatlon,  as  bv  Bbortenlnc  the  p^ 
rlod  nf  UmltAUon  to  a  time  vlilcli  bas  Blreadr  ran 

8.  Wbere  a  lawful  contract  for  the  sale  of  luid  f o 


waive  porformanoe 


payment  in  demode  made  lawful  t>v  tJ 

,^&ore  the  Statute  of  UmltatiooB  win  b 

run ;  or  may  brliu  an  actMu  to  rescind  tl 
traot  for  failure  ofconalderatlon.  and  tor  a 


dfiA.  B.lSSi 

APPEAL  from  the  Circuit  Court  of  the  tToite 
Statea  for  the  District  of  Nebnska, 
The  history  and  facts  of  the  case  appear  \ 
the  atttt«ment  liy  the  court. 


Chuvax  t.  D0USI.AP  Co.  Combs. 
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t  of  ths  cue  by  Mr.  JvUiee  Ha,t- 

TUi  it  «  Ua  tn  eqnltr  filed  In  the  circuit 
'«"  «  Scplanber  10,  1BT7,  the  appelant 
1  dtizen  of  Temieseee,  Jomlng  &b 
it  for  tbcjr  benefit  with  the  other  ap- 
pao^  Ddng  the  repmenlstlves  of  Charles 
jL  By,  lifii  iiiMf irl.  and  citlzeiu  of  Ohio;  the  sp- 
edtw  bcbg  ■  nmnldpal  Corporation  of  Ne- 

TW  object  of  the  bill  ia  declared  to  be,  and 
At  ptajer  OOTrecpooda  to  It,  to  compel  the 
Coakj  at  DougUt  to  surrender  pocoomrion  of 
twooetttin  tisctsaf  land  tberdn  aeecril)ed,ODe 
a(Mc  hmidred  and  aixtf  acres  and  one  of  ten 
■ict:  and  to  leconrej  and  release  the  title 
tkcMo.  whidi  the  cotintr  acquired  under  a  deed 
^idc  bf  CbapmaD  to  the  countj  on  March  S, 
iSSt;  tnd  for  an  accountof  the  rents  and  prof- 
ta  thcnef ;  or,  ''  In  case  said  Countj  of  Douk- 
b  and  the  oorporale  authorities  thereof  shall 
Aa  aod  rvoueK  to  be  allowed  to  retaio  and 
keU  ite  IbimI  dcBcribed,  then  and  in  that  case 
ta  ch^kI  nid  oouDty  and  the  corporate  au- 


\,  with  lawful  interest  thereon  from 
ke  due  of  aaid  deed  to  the  time  of  the  making 
fl(  nek  payment " 

li  qvean  thai  on  Hardt  4,  IBSQ,  an  agree- 
H«n  writiiig  and  under  se«lii  as  entereointo 
kaauA  Ch^)mao  and  the  County  of  Doug- 
ha.  ttw  taUer  acting  by  the  County  CommiBsioD- 
Bi.  «ht>^iy  Cbapman  agreed  to  sell  and  con- 
•«Tihepnmiieainoantroyersy  "On  the  follow- 
^reaDditio•l•,  to  wft:  that  theportyof  the  sec- 
wpart  iinll  pay  to  the  party  of  the  fii«t  part, 

*fti  itiMliimiiiil  iliillirij  nfinriiiiniit 

wyiaec  froca  the  party  of  the  first  port  to  the 
pity  «f  tbe  teoood  part  of  the  real  estate  afore- 


ddoUars($3,00q)  In  county.. 

4m  t£  the  Coonn  of  Dotiglas  aforesaid  on  the 
■MURt  a<  Hid  C^>aaty  <tf  Douglaa,  and  the  ttal- 
Moof  rix  tbouaaDd  (16,000)  dollars  in  four 
•^■i^Daal  Mymaiis.bwether  with  interest  on 
a*  taoBBt  cbw  at  (en  (10)  per  cent  per  annum 
d  tlu  said  part)  of  the  first  par  will, 
Igo  10  and  give  up  the  posses- 
^  to  the  party  of  the  second 
pn.  or  to  Mrignt  or  agents.  Immediately  on  the 
Pfm^  at  the  flr«t  payment  hereinbefore  enu- 
■BiMd,  and  pot  the  said  County  of  Douglas  or 
»^t—tnfMD  and  peaceable  possession  of  sdd 
^■Titvd  ptufwrty.  And  the  sold  party  of  the 
mrmi  part  agivea  to  purchase  said  propertr  on 
Mr  ii«na  afuraaid.ol  and  from  the  partr  of  the 
■■■  pan.  and  for  the  lecurlty  of  Ute  deferred 
■*■■  all,  aa  bmlabefore  set  forth,  to  give  a 
■OTJMi  opoa  taid  described  property  to  the 
pfit  tl  ibr  im  part." 

•«  IW  aen  day.  March  5,  18B9,  in  pursu- 
■■«  it  tWt  aaiaUMul.  Cbapman  and  wife  ex- 
^imti  aad  deUrefed  to  the  County  Conunts- 
«■«•  a  deed  to  the  County  of  Doughs  for 
ttr  hud.  wUeh  was  accepted  and  placed  by 
^VM  fKad.  The  ftrst  tostsUnwnt  of  the 
^Mta*  meway.  ft.OOD  In  conn^  orders,  was 
^** ikai  time,  when,  abo, the Ckmnty Com- 
^■■tMti^  h  tte  name  of  the  county,  executed 
™<  ^liwiJ  to  Chapman  the  four  promiisoty 
*^  M^^iad  by  the  agnement,  parable  in 
«■«  no  (htae  nd  foor  yean  from  taat  dat«. 


respectively,  and  a  mortgage,  in  the  usual  form 
of  a  conveyance  in  fee,  withadefeasance,  to  se- 
cure the  payment  of  the  same,  which  was  ac- 
cepted and  recorded. 

The  property  was  purchased  for  the  use  of 
the  county  for  a  poorhouse  and  farm.  Posses-  [SBO] 
aion  of  It  was  taken  immediately  by  the  county 
authorities,  and  it  has  been  improTcd  and  used 
for  that  purpose  continuously  ever  since.  The 
title  of  (Jbapman  as  to  the  one  hundred  sIxQr 
acre  tract  was  perfect,  but  aa  to  the  ten  acre 
tract,  has  failed. 

OnNovember26, 1880, the  notesand  morlgiwe 
were  assigned,  forvalue,  to  Charles  A.  Ely,wno 
having  siace  deceased,  bis  rigbtshave  devolved 
upon  Ills  legal  representatives.  On  June  18, 
1868,  Wm.  A.  Ely,  a  minor  and  the  devisee  of 
Chas.  A.  Ely,  b^  his  next  friend  and  guardian, 
commenced  axuit  in  the  District  Court  lor  Doug- 
las County  for  the  foreclosure  of  the  mortgage, 
to  which  a  demurrer  was  interposed,  on  tiie 
ground  that  the  notes  and  mortgage  were  void, 
ai  initio,  for  want  of  power  on  tlie  part  of  the 
county  to  make  them,  and  also  because  any  ac- 
tion on  tbein  was  barred  by  the  Statute  of  Ltm- 
itationa.  This  demurrer  having  been  suatained, 
theplaintifi  dUmissed  the  action  on  July  31, 

1868,  without  prejudice.  On  August  8, 1868, 
B  similar  auit,  by  bill  in  equity,  was  b^un  in 
the  Circuit  Court  of  the  United  States,  which, 
on  November  IS,  In  the  same  year,  waa  dis- 
mtsaed  without  prejudice;  and,  on  March  IS, 

1869,  a  aimilar  bul  was  fllcd  in  the  same  court, 
to  which  the  same  defenses,  as  above  staled  were 
raised  upon  a  demurrer,  which  was  sustained, 
and  subsequently,  on  December  30,  1872,  the 
bill  was  dLimissed  witliout  prejudice. 

The  answer  to  the  present  bul  admits  that  no 
part  of  the  $6,000  of  the  original  purchase  mon- 
ey has  l>een  paid,  and  that  (he  rents,  issues  and 
profits  of  the  premiaes,  since  the  county  bos 
Deen  in  possession  of  them,  exceed  the  amount 
of  the  first  Installment  which  was  paid,  and  sets 
up  the  same  defenses  as  before,  that  Uie  mort- 
gage and  notes  are  void  for  want  of  power  on 
the  port  of  the  county  to  make  them,  and  that 
anv  action  accruing  to  the  complainants  is  bar- 
rea  by  lapse  of  time  and  the  statutes  of  limita- 
tion. It  also  admits  "That  both  the  add  Com- 
missioners and  the  said  Chapman  believed  that 
the  aaid  connn  had  full  power  and  authority 
to  purchase  said  lands  and  execute  the  said  notes  1 

and  mortgage  for  the  unpaid  part  of  the  pur-  I 

chase  price,  and  that  all  the  actingaand  doings 
of  the  said  partiee  in  that  t)ehalf  were  had,  made 
anddone  in  perfect  good  faith  and  for  goodand  j—m,-, 
sufficient  considerate >ns.  in  all  things  conform-  L«tij 
able  to  equity  and  guod  conscience,  save  as  Is 
hereinafter  stated."  This  saving  is,  that  "The 
sum  paid  by  this  defendant  for  said  lands,  to 
wit:  $3,000  was  the  full,  fair  value  thereof  at 
the  time  of  the  aald  purchaae  and  sale,  and  the 
amount  of  the  aaid  notes  and  mortgage  was  juat 
ao  much  in  excess  of  the  true  value  thereof. 
Tikis  defendant  la  informed  and  believes,  and 
now  here  charges,  that  the  said  notea  and  mort- 
gage were  made  between  ttie  said  Chapman 
and  the  said  CommiaeioDers,  acting  In  the  name 
of  said  county,  with  the  full  knowledge  on  the 
part  of  all  of  them  that  the  full  and  fair  value 
of  the  premises  bad  been  already  paid  therefor 
br  the  said  county,  and  that  the  agreement  to 
give  the  aald  notes  and  mortgage  wu  unjiut 
8» 
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_ .  ct  and  fraudulent  agreement  or  undnBtanding 
between  the  said  (^mmissloners  or  wme  tn 
tbem,  on  the  one  aide,  ftnd  the  said  Chapm&n 
on  the  other."  It  also  admlU  th&t  during  the 
delar  of  (he  complainants  in  bringing  their  suit, 
"The  evidences  of  the  fraudulent,  corrupt,  op- 

S«saive  and  nnluBt  contract  of  purchase  tiave 
sappeared."  No  evidence  in  support  of  the 
alleged  fraud  is,  therefore,  offered,  and  the  de- 
fendant is  consb«ined  to  relj  upon  the  statutes 
of  limitation,  if  any  cause  of  action  ever  ex- 
isted. In  reference  to  the  aUegatioD  of  the  op- 
pressive amount  of  the  price  agreed  to  be  paid, 
la  addition  to  the  fact  admitted  in  the  answer. 


since  it  has  been  in  possession  amounted 
ue  to  more  than  the  parent  made,  (t  is  also 
urged  in  argument  by  its  counsel  against  a  re- 
BCiaaian  of  the  contract,  that  "There  has  been 
such  a  change  of  circumsianccs  that  that  mode 
of  relief  wo^d  be  most  oppressive.  Thisland. 
puniascd  when  the  county  was  very  sparsely 
settled,  and  situated  very  near  to  a  town  which 
has  recently  grown  to  great  importance,  must 
have  greaUy  appreciated  in  value.  Besides 
which  fact,  there  is  the  further  one  already  ad- 
verted to,  lliat  the  couni;  has  improved  it  to  the 
extent  of  (80,000."  It  is,  therefore,  Insisled 
[352]  that  the  county  should  be  permitted  to  retain 
the  laud  without  paring  for  it. 

On  final  hearing  the  bill  was  distnisaed,  and 
the  decree,  to  that  effect.  Is  brought  here  for  re- 
view by  this  aopeal. 

Me»ir».  C.  C.  BoniMjr  and  O«orgtt  Wll- 
\ay,  for  appellants. 

Ma*n.  f.  M.  Woolwortk  and  J.  C.  Gow- 
ia,  for  appellee. 


Tbe  Statute  of  Nebraska,  in  force  at  the  date 
of  the  transaction  in  question,  conferring  pow- 
er on  the  County  Commisaioneis  over  the  sub- 
ject, R  a  Neb.,  ch.  XL.,  provided,  section  17, 
"  That  the  county  commlEBioners  in  each  coun- 
ty are  authorized,  whenever  they  see  fit  to  do 
so,  to  establish  a  poor-house;"  and,  in  the  next 
section,  that  "  They  may  take  '     '" 


the  purposes  of  said  poor-bouse."  Section  19 
of  the  same  chapter  declares,  that  "  Said  com- 
missioners are  hereby  empowered  to  receive  do- 
nations to  aid  in  ihe  estabUBbment  of  such  poor- 
house;  and  also  empowered,  from  time  to  time, 
as  they  shall  see  fit,  to  levy  and  collect  a  tax, 
not  exceeding  one  per  cent,  on  the  taxable  prop- 
erty in  tbe  county,  and  to  approprialethesame 
to  the  purchase  M  land,  not  exceeding  Ihe  afore- 
said sis  hundred  and  forty  acres;  and  lo  erect 
and  furnish  buildings  suitable  for  a  poor-house. 


bor  of  the  inmates  be  inadequate  thereto."  By 
aection  33  of  the  same  Act,  the  commissioners 
are  authorized,  if  they  deem  it  to  be  for  the  in- 
terest of  the  county,  to  appropriate  out  of  any 
other  money  belonging  to  the  county  any  sum 
not  exceeding  $3,500  for  the  purpose  of  pur- 
chasing a  farm  and  erecting  thereon  suitable 
880 


buildings,  as  contemi^aled  in  the  secticms  be- 
fore rcKired  to. 

These  provisions  of  the  statute  were  con- 
stmed  by  the  Supreme  Court  of  Nebraska  in 
the  case  of  Stewart  v.  Otoe  Co..  3  Neb.,  177.  It 
does  not  appear  from  the  report  when  litis  de- 
cision was  made,  but,  as  the  case  aiose  upon  a 
contract  dated  in  January,  1870,  it  must,  Of 
course,  have  been  long  after  the  making  of  tbe 
contract,  which  is  tbe  foundation  of  tlic  present  (3: 
litigation.  The  decision  of  tbe  Supreme  Court 
of  Kebiaaka  referred  to  was  rendered  in  an  no- 
brought  upon  a  contract,  similar  in  its 
chaiBCter  to  the  one  between  Chapman  and 
Douglas  CouDty,lo  recover  against  Otoe  County 
dam^es  for  ita  refusal  toaccepta  deed  and  ex- 
ecute tbe  note  and  mortage  contem  [dated.  A 
judgment  against  the  plsjndff  sustaining  a  gat- 
eral  demurrer  to  the  petition  was  affirmed,  on 
the  ground  that  the  contract  ivas  illegal  and 
void.     The  court  said: 

"There  is  no  authority  of  law  for  the(kiunty 
Commissioners  to  bind  the  county  in  tbe  man- 
ner contemplated.  Theycannotgive  a  promis- 
sory note,  nor  can  they  mortgage  tbe  properly 
of  tbe  county.  Should  they  formally  do  so, 
their  action  would  be  a  nullity.  In  the  pur- 
chase of  land  for  a  poor-farm,  Uie  authority  of 
the  commissioners  of  a  county  is  very  clearlv 
set  forth.  Themode  of  rising  the  monCT^and 
paying  it  over,  are  all  definitely  stated.  Thcee 
Blalutes  set  a  limit,  beyond  which  Ihey  cannot 
go.  Tbey  are  a  guide,  not  only  to  the  com- 
missioners, but  equally  so  to  all  persons  dealing 
with  them,  who  must  see  to  it  that  their  con- 
tracts are  within  the  boundaries  thus  described. 
•  •  •  Here  we  find  tlie  authority,  and  in- 
deed the  only  authority,  for  the  purchase  and 
payment  of  money  for  a  poor-farra  by  tbe 
County  Commissioners  ;  and  here,  too,  fa  spe- 
cially designated  tbe  money  that  may  be  uaed 
for  that  purpose,  together  with  the  mode  of 
raising  it.  But  there  is  not  one  word  about  mort- 
gaging the  property  of  the  county  to  secure  the 
myment  of  the  purchase  money  at  a  given  time. 
The  Btaluteajirovide  the  only  security  that  can 
be  given.  The  public  faith  is  pledged;  and  a 
tax,  not  exceeding  one  per  cent  may  be  levied 
upon  all  the  taxable  property  of  the  county  an- 
nually and,  when  collected,  paid  to  the  person 
entitled  thereto  by  an  order  upon  tbe  treasurer 
of  the  county,  payable  out  of  that  special  fund." 

Tbe  doctrine  of  this  decision  has  been  ac- 
cepted by  all  parties  to  this  suit,  and  we  are  not 
asked  to  consider  any  question  as  to  its  correct- 
ness, or  as  to  our  obligation  to  adopt  it.  We, 
therefore,  assume  it  to  t>e  the  law  of  NebraakB, 
applicable  to  tbe  case,  and  the  basis  of  furtber 
inquiry  as  to  the  relative  rights  of  the  partlee  to 
this  litigation. 

It  is  expressly  declared  by  the  Supreme  Court 
of  Nefar«uka,uithiB  case,  thatit  is  clear  that  the 
County  Commissioners  bad  power  to  purchase 
a  poor-farm.  The  point  of  the  decision  is,  that 
thL  power  does  not  extend  to  an  agreement  to 
pay  at  a  definite  time,  or  to  give  as  security  for 
payment  a  lien  upon  the  l^d.  The  vendor 
must  either  receive  tbe  purchase  money  on  de- 
lively  of  the  deed,  or  wait  for  its  payment  in 
tlie  due  course  of  administration,  by  the  appro- 
priation of  the  taxes  levied,  collected  and  p«kl 
mto  the  treasury,  applicable  to  that  pur 

If,  In  the  present  case,  such  had  b 
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107  C  & 


Chatxak  t.  DoDoiiAB  Co.  CoxBe. 


S  between  tlie  parties,  and 
vered  without  pajroeDt, 
tA  npoc  orden  dnwn  upon  the  county  trcas- 
BB  pnraldeaooonling  to  Uw,  the  vendor  would 
km  hn  obUged  lo  wait  dutiug  the  reasonable 
dfkn  ol  adinlnutrUion.  "Wboever,"  said  the 
y  I  em  Coait  of  Nebraska,  in  Brta^er  v.  Otoe 
•v.  1  Seh.,  K73,  "deals  with  a  county  and 
■ka  tn  pajment  of  hi«  demand  a  warrant  of 
Ar  Flaneur  of  Ibeae.  no  time  of  payment  Ijc- 
ac  tnd.  does  so  under  an  implied  agreement 
ltd  if  Uicn  be  no  fonda  in  liie  treasurv  out  of 
wyd  ft  can  be  aaliiified,  be  will  wait  until  tlie 
aacT  cvi  be  niaed  In  the  ordinary  mode  of 
BMtamg  sod)  rerenues.  Be  Is  piesmned  to 
*t  Tkb  rcfoence  to  (be  actual  condition  and 
'to  hn  legnlstiiiK  and  controlling  the  businesH 
'flkteoanty.  I^cannot  bepermitted, imme- 
ak^  upon  tbc  receipt  of  such  warront,  to  re- 
nt to  iw  coana  to  enforce  payment  by  judg- 
lat  and  execotkin,  without  regard  lo  the  con- 
fOiniat  the  tnsaury  at  the  time,  or  the  laws  by 
vUtk^rerenaesare  raised  and  disburBed. 

Anvdi^T,  in  that  CMe  it  was  dL-cided  that 
daSanacM  ijmiutionsdidnol^ply  to  cases 
>  (MAdafans  against  counlies.  The  court,  on 
'■M  potat.  Mid,  "  But  these  warrants  do  not, 
kr  «H  ii  the  inlentioa  of  the  Legislature 
Wtley  ahould,  fall  within  the  operation  of 
te  4*1.  •  •  •  Sor  can  any  action  be 
ifHfMea  foA  warrant  until  the  fund  is  raised, 
t  It  kMt  Rifficient  time  has  elapsed  to  enable 
\erj  and  tellect  it  in  the  mode  pre- 
ivrenue  laws.  That  the  Legif^la- 
Aded  that  county  warrants  should 
t>j  the  Hmt'ftl""  Act  before  referred 
Dt,I  think,  from  the  whole  courseof 
napecting  Ibem.  As  lale  as  (be  12th 
■J.  1M>,  it  was  enacted  that  'all  debts 
menmd  by  the  county  commiasion- 
■B  if  any  cnoBty,  acting  in  good  faith,  and 
t-2,f  noMded  at  the  time  on  their  books,  sliall 
to  JkiHtd  t«lid,  and  tbe  coimty  ahall  be  held 
Mirte  IteMme.-  Cb.  V.,  sec.  1,  R.  S.  ■ 
*  *  n«m  iheae.  as  well  as  nnmerous  other 
WM^vHa  at  tbe  Legislature  that  might  be 
^ac  I  ka*c  ickcbed  tbe  concluaion  that  the 
mrf  the  StMUe  of  limitations  cannot  be  Buc- 
*aM|7  Made  ■f*'"*'  tbeac  warrants,  and  that 
■^■cv^s-  it  canbc  iliown  that  the  funds  have 
^^nA'rfcd  oQi  of  which  they  can  be  paid,  or 
■Aftou  tmte  ban  been  given  to  do  so  in  the 
— *-  — "—  il  ool  in  tbe  RUtute,  their  paj-ment 
"  *"  *,  and  if  refused,  legaUy  cO' 

lug  in  manda- 

__     _  1  to  be  the  moreap- 

^  ^tA,  perlnpa,  tbe  only  effective  rem- 
t  t^o  U  aM  enbntced  in  the  Statute  of 
tf^D*  pRMarAed  seneralty  for  dvil  ac- 
TW  WTB  ■•/ wcOne  refowd  when  tbe  rc- 
^  ilrpC  npoa  Ui  richtsfor  an  unreason- 
■■,  aad  e^teciaar  II  tbe  delay  has  been 
kal  ID  ifee  def  eitdani,  or  to  the  rights  of 
■■■■•.Iboa^  what  laeAe*,  tnthe  assertion 
m-ImI  fight,  wooldbeiufflclentto  justify 
mi  iw  »  (emedy  by  wtaiutamv*  must  do- 
M  a  (RMl  M»— are,  on  the  chancier  and 
MBMOBB  ct  tbe  particular  caae.  C^fnn  v. 
m.m  OMcW^  alqw^Mand..l90,  There 
taMMM  «f  Ltehstkna  in  Nebnwka  appli- 
•  AMpncwdlDg. 
~- —  —  "^ T,ltwaasMtbeuD- 


deistanding  of  tbe  parties  ttiat  tbe  vendor  should 
await  tbe  collection  of  tazcs.as  prescribed  by  the 
statute,  forthe  payment  of  the  purchase  money; 
but,  on  the  contrary,  there  was  an  agreement 
for  payment  in  a  definite  time  without  regard 
lothe  condition  of  tbc  county  treasury,  ^d 
fur  security  by  way  of  notes  and  mor^ages. 
The  agreement,  as  we  have  assumed,  so  far  as 
it  relates  to  the  time  ond  mode  ot  payment,  is 
void;  but  tbe  contract  for  the  sate  itseli  lias  been 
executed  on  the  part  of  the  vendor  by  tbe  de- 
livery of  the  deed,  and  his  title  at  law  has  actu- 


vendoT  to  rescind  the  contract  and  to  a  restitu- 
tion of  his  title  would  seem  to  be  as  clear  as  it 
would  be  Just,  unless  some  valid  reason  to  the 
contrary  can  be  shown.  As  was  said  by  this 
court  in  Man!i  v.  F\dtoa  Co. .  10  Wall.,  676-684 
[77  U.S.,  XIX..  1040-1043],  and  repeated  inia. 
V,  Wo«M02U.  S.,  294-299  I;XXVI.,1S3,1M], 
'  'The  obligation  to  do  justice  rests  upon  all  per- 
sons, natural  and  artinclal,  and  if  a  cotmty  ob- 
tains the  money  or  property  of  others  wiUlout 
ouchorlty,  the  law,  independent  of  any  statute, 
willcompel  restitution  orcompensation."  And 
see,  also,  Miltenherger  v.  Cooke,  18  Wall.,  431 
[65  U.S.,  XXI.,  864].  The  Illegality  in  the  con- 
tract related,  not  to  its  substance,  but  only  to  a 
specific  mode  of  perfonnance,  and  does  not 
bring  it  within  that  claas  mentioned  by  Mr.  Jiu- 
(ir«  Bradley  in  Thomatv.  liiehmond,  13  Wall., 
349-856  [79  U.  8.,  XX,  453-467].  The  pur- 
chase itself,  Bs  we  have  seen,  was  expressly  au- 
thorized. The  agreement  for  definite  times  of 
paymentand  for  security  alone  was  not  author- 
ized. It  was  not  illegal  in  tbe  sense  of  being 
prohibited  asan  oSense;  the  power  in  that  form 
was  simply  withheld.  The  policy  of  Uie  law 
extends  no  further  than  merely  to  defeat  what 
it  does  not  permit,  and  imposes  upon  Uie  par- 
ties no  penalty.  It  thus  falls  within  the  rule, 
as  stated  by  Mr.  Pollock,  in  his  Principles  of 
Contract,  264;  "  When  no  penalty  is  imposed, 
and  tlte  intention  of  the  Legislature  appears  to 
be,  simply,  that  the  agreement  is  not  to  be  en- 
forced, then  neiihertheagreement  Itself  nor  tbe 
performance  of  it  is  to  be  treated  as  unlawful 
for  any  other  purpose."  Joliaxm  v.  Metker,  1 
Wis..  486. 

The  p'^'.ciple  was  applied  in  tbe  case  of  Mot- 
nlle  V.  Am.  Trtut  SoHety,  123  Mass.,  129,  187, 
where  It  was  said:  "Themoneyof  the  ploinUff 
was  taken  and  i:  fctill  held  by  the  defendant  un- 
der an  agreement  v^hlch,  it  v»  contended,  it  had 
no  power  to  make,  and  which,  it  it  had  power 
to  make,  it  has  wholly  failed  on  its  part  lo  per- 
form. It  was  money  of  the  plaintiff,  now  in 
the  poaaession  of  the  defendant.whlchfai  equity 
and  good  conscience  it  ought  now  to  pay  over 
and  which  may  bo  recovered  back  in  an  action 
for  money  bad  and  received.  The  illegality  Is 
not  that  which  arises  where  the  contract  is  in 
violation  of  public  policy  or  of  sound  morals, 
and  under  which  the  law  will  give  no  old  to 
either  party.  The  plaintiff  hlnuelf  is  charge- 
able with  no  ill^al  act,  and  tbe  corponUlou  is 
tbe  only  one  at  iaxAl  in  exceeding  its  corporate 
powers  bv  making  tbe  express  contract.  The 
plainUS  b  not  seeking  to  enforce  that  con- 
tract, but  only  to  recover  bia  own  money  and 


H^lc 


Sdtbeve  Coobt  o 


the  beDeflC  of  its  „ 

oothlng  wMcli  must  bcTegarded  aa  a  oecessarj 
adSrmancc  of  an  illegal  act."  Tbo  deciaion  of 
this  court  ia  Hitdicock  v.  tiWcMdm,  06  U.  8., 
841-851  rXXIV.,  659-662],  covera  the  very 
point  There  a  recovery  was  allowed  for  the 
value  of  the  benefit  con^rred  upon  the  muoic- 
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ipal  corportiion,  notwithstanding  and,  indeed, 
for  the  reason,  that  the  contractu!  pay'"  ' — """ 
was  held  to  be  illegal  and  void.     "  It 


"  Eaid  the  court,  "that  the  promise  was  to 
in  a  mannernoCauthorizedbylaw.  Ifpay- 
ila  cannot  be  made  la  bonds,  because  ^eir 
E  is  idtTa  Tint,  It  would  be  sanctioning  rank 
« to  hold  that  payment  need  not  be  made 
at  all.     Buch  1b  not  the  law," 

This  doctrine  was  fully  recognir^d  by  the 
Supreme  Court  of  Nebraska  aa  tne  law  of  that 
State  in  the  case  of  Clark  v.  SaliTit  Go..  9  Neb., 
S16,  in  wbich  it  adonU,  from  the  decision  of 
the  Supreme  Court  of  California  in  A*m«nta:<  v. 
Sun  Fi-ani^teo,  31  Gal.,  362,  the  following  lan- 
guage: "The  city  is  not  exempted  from  the 
sommon  obligation  to  do  Justice  which  binds 
individuals.  Such  obligations  rest  upon  all  per- 
sons, whether  natural  or  artiflcial.  If  the  <Atj 
obtains  the  money  of  another  by  mistake  or 
without  authority  of  law,  it  Is  her  duty  to  re- 
fund it,  from  tma  general  obligation.  If  she 
obtain  other  property  which  doos  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or,  if  used,  to 
Tender  an  eciuivaleot  therefor,  from  the  like  ob- 
ligation. Aroeniiv.SanFyaj>eiKo,l«Cal..2S3. 
The  legal  liability  springs  from  the  mondduty 
to  make  restitution. 

The  conveyance  by  Chapman  to  the  County 
of  Douglas  passed  the  le^l  title,  but  upon  a 
condition  in  the  contract  which  it  was  impossi- 
ble In  law  for  the  county  to  perform.  There  re- 
sulted, therefore,  to  the  grantor  the  right  to  re- 
scind the  agreement  upon  which  the  deed  was 
made,  and  thus  to  convert  the  county  into  a 
trustee,  by  construction  of  law,  of  the  title  for 
his  benefit,  accordingtotheoften  repeated  rule, 
«s  stated  by  Hill  on  TruBtees,  144,  that  '■  When- 
ever the  circumstances  of  a  transaction  are  such 
that  the  person  who  takes  the  legal  estate  in 
property  cannot  also  enjoy  the  beneficial  inter- 
est, without  necessarily  violating  some  eetab- 
lished  principle  of  equity,  the  court  will  im- 
mediately raise  a  constructive  trust  and  fasten 
it  upon  the  conscience  of  the  legal  owner,  so  as 
to  convert  him  lntoatrust«eforthe  parties  who, 
in  equity,  are  entitled  (o  the  beneficial  enjoy- 
ment." Upon  this  principle,  the  vendor  of  rati 
estate  is  treated  as  trustee  of  tlte  title  for  the 
purehaser;  and  the  mortgagee,  having  the  l<sal 
title,  after  payment  of  the  mortgage  debt,  is  a 
trustee  for  the  mortgagor.  The  analogy  is  com- 
plete between  these,  and  every  case,  of  which 
the  present  is  one,  where  the  holder  of  the  legal 
title  is  under  a  duty  to  convey  to  another. 

But,  admitting  toat  Chapman  was  entitled  to 
calif  or  a  reconveyance,  it  is  all^[ed,that  the  Stat- 
ute of  Limitations  of  Nebraska,  whkh  bars  the 
right  to  recover  the  title  to  real  estate  In  ten 
years  from  the  time  it  first  accrued,  defeats  the 
recovery. 

The  Statute  of  Limitations  in  force  on  March 
£,  1850,  which  was  the  date  of  the  deed,  pre- 
scribed iwenty-one  yeais  after  the  cause  of  ac- 
tion shall  have  accrued,  as  the  period  within 

ass 


which  an  action  for  the  recovery  of  the  title  a 
lands  must  be  brooghL  R.  8.  Neb.  1868,  p. 
395,  sec.  6. 

On  February  12, 1869,  the  Lenalatnre  of  fit- 
braska  passed  an  Act,  which  took  effect  July  1. 
1869,  which  amended  this  section  bo  as  to  re- 
duce the  limitation  to  ten  years.  It  is  not  de- 
nied that  if  Chapman's  cause  of  action  first  ac- 
crued to  him  on  March  5,  1859,  this  amendment 
could  not  operate  upon  it  because  to  give  it  tbu 
effect,  would  be  to  take  away  an  existing  rigbt 
of  action  by  mere  l»islatIon,  as  the  ten  yean 
wc'-l  then  have  tvlSj  expired.  It  is,  therefore, 
claimed  that  his  right  of  actjon  for  a  reconvey- 
ance of  the  title,  could  only  have  first  accrurf 
when  the  first  installment  of  the  purchtse 
money  became  due,  that  ia,  on  March  5,  1680, 
which  left  eight  months  after  the  stalnle  took 
effect  before  the  ten  years'  limitation  would  ex- 
pire, which,  it  1b  claimed, would  be  a  reasonable 
time  within  wbich  to  require  that  suits  upon 
existing  causes  of  action  should  be  bnrng^t. 
But  this  view  cannot  be  supported ;  for  the  orig- 
inal contract  for  payment,  at  a  fixed  time,  is 
rendered  invalid,  lor  the  same  reason  that 
avoided  the  notes  and  mortgage,  the  obJeciloD 
being,  according  to  the  deckion  of  the  8u[weiite 
Court  of  Nebraska,  that  the  county  had  do 
power  to  bind  Itself  to  pay,  in  any  other  man- 
ner than  that  prescribed  1:^  the  statute.  Hence, 
it  milst  be  held,  in  this  aspect  of  the  case,  that 
the  right  of  action  was  not  postponed,  after  the 
daleolthedeed,  by  the  credit  given,  and  if  it  ac- 
crued at  that  time,  the  limitation  was  twenty- 
one  years,  according  to  the  statute  then  in  ion*. 
within  which  the  present  suit  was  in  taei 
brou^t. 

But  the  more  sattsfoctory  answer  to  this  de 
fense  is,  that  none  of  the  statutes  of  llmitadoi 
referred  to  apply  to  the  case  at  all.  We  havi 
already  seen  that  by  the  decision  in  the  case  o 
Brewer  v,  Otoe  Co.,  1  Neb,,  873,  it  is  the  d< 
dared  law  of  Nebraska  that  the  claim  agsdiu 
the  county  for  the  purchase  money,  on  the  su] 
position  toat  the  understanding  had  been  to  a> 
cept  payment  according  to  the  terms  of  the  sta 
ule,  was  not  liable  to  ttte  bar  of  the  limitstic 
Acts.    So  that  the  obligation  of  the  coudit  i 

eky  would  not  be  extlnEuisbed  by  the  statutoi 
pseoftime.  Now,altEoughtherlKhtof  Clia 
man  to  rescind  the  contract  and  cfonand  a  i 
conveyance  accrued  at  Uie  very  date  of  t1 
deed,  he  was  not  bound  to  exercise  the  xia\ 
and  his  cause  of  action  did  not  accrue,  unS 
had  made  manifest  his  election.  He  had  t 
right  to  treat  as  null  that  part  of  the  coatrt 
which  was  illegal,  and  having  executed  it 
his  part,  to  waive  perfonnance  according  to 
terms,  on  the  part  of  the  county,  and  "wmii 
reasonable  length  of  time  for  the  cotuity 
make  the  payment  In  the  mode  made  tawf  til 
the  statute,  before  exerting  hla  pow«r  to  veaci 
the  contract  Until  that  flme  had  eUpaed,  e 
imtil,  after  that.  Chapman  had  elected  to 
scind.thera  was  no  existing  cause  of  •cti<Mi,  t 
consequently  nothing  upon  which  tiije  StKt 
of  limitations  could  D^in  to  take  effect.  "W^l 
that  reasonable  time  expired  we  have  do  xxke 
of  determining.  It  would  depend  upon  cdxxn 
etancee  not  dlsdoaed  In  the  reooid,  bu<^  ^^ 
slate  of  the  county  treasuij.  Uw  exteikK  of 
other  abliKatkine,tbe  value  of  the  taz»U«  *>] 
ei^,  and  Its  general  Oti«iw»i«i  omdltioik.   "^ 

10»    X!. 
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k*  aksi  piMW  (n  flUng  tbe  present  bill, 
kis  oamaMxwbk.  It  it  ImpMsible,  therefore, 
ic  ■*  Aat  any  Ratute  ot  bmitstloDS  haa  even 
b«HB  to  run  ifminM  the  cause  of  action,  tnucli 
tm^  ikii  ita  bar  bas  become  complete. 

TfacK  U  Dothin^.  tberefore  to  prevent  there- 
kd  pfayMl  tea  being  granted,  U  it  can  be  done 
wkkdoi  taijuatice  ta  the  defendant.  On  this 
ram.  ft  b  Mid,  it  would  be  Inequitable  to  de- 
em a  tociMiiMi  of  tbe  contract  and  a  restora- 
dtM  of  ibe  title  to  and  poaseBaion  of  tbe  prop- 
.  an.  betauae  Ibe  parbes  cannot  be  placed  in 
'  Ma  fw;  diat  the  circumstances  bare  greatly 
daifcd  by  |be  increase  in  the  value  of  the 
m^iij  and  the  expensive  iniprovcmentB  that 
W>«  bea  put  upon  it  b;  the  county.  If  the 
idirf  Mked  and  expected  was  an  unconditional 
e  of  the  title  and  aurreuder  of  pos- 


Anv  such  Iniurlnua  and 


I,  ihi*  would  uitdoabiedlv  be 
Ln  V  Bucn  In^ 
wqailabte  reaulla  aa  are  deprecatecl  may  easily 


Hckanot  then 


k  tnrtcd  by  tbe  siroi^  payment  of  tbe  amount 
te  OB  accoiuit  of  the  purchase  monev,  which 
Ike  tppeUanta  consent  to  receive,  whicn  is  wlth- 
ta  Oe  (tatnUr;  powers  of  the  county,  and  for 
«kidi  pnper  provision  may  be  inade  in  the 


t  in  the 

Jn» Jff].  dedded  at  the  prei^lTertn  .in  which 


,  the  representatives  of  Ely, 
»  tbe  latter,  in  the  name  of  tbe  for- 
*T.  K  the  relief  prayed  tor  in  the  bill. 

AadcoBTOTely,  the  rl^t  of  the  county,  rep- 
■■Med  bj- ha  taxpayers,  to  require  a  rescission 
^nA  a  cootisct,  on  condition  of  a  surrender 
rf  tk  rnU  SDCurftiM  on  the  part  of  the  vendor, 
mi  •  mnnveysnce  of  the  title  In  consideration 
tf  vUcft  Ibey  were  issued,  was  recondxed  by 
Mimntfs  tb«caae  of  CYampl<m  v.Zabriikit, 

iBC  a.aoi  [xxv..  laro]. 

b  aM  cisnt&ig  this  relief,  the  arcuit  Court 
•n*i.  sad  its  decree  must  be  reversed,  with  dl- 
<wtMi  la  aacertain  tbe  amount  due  from  the 
f>mat$id  Dutlglaa  on  account  of  the  purchase 
aa«y  «<  the  pooc-tann.  making  anv  proper 
^^■Mct  aa  a  eompeiiaation  for  tbe  failure  of 
Mra*  lo  the  ten  acre  tract,  and  therenpoi.    _ 
iMAv  adeoae,  unkas  tbe  amount  so  found  due 
kt  rMd  wilUa  a  maoaabte  time,  to  be  fixed  bj 
"  *      ■    J  reference  ------  '■     -• 

by  lazatic 

«  Couniy  of  IX>u~glafl  be  i4- 
-'■ionera  lo  execute  and  de- 
g  lo  Cbapmao  all  the  title 
■^■wd  ^  It  by  vtrtoe  of  the  deed  from  him 
«<  m^A  *.  Mat.  Ht  be  conveyed  by  Ch^man 
M  WBia  A.  By,  bis  co-complafnant,  and 
■fe  wpiwmliL  ot  Cbartca  A.  Ely,  upon  such 
Ma*  as  iha  cqabiM  of  tbe  case  may  require. 


C«aZia.i 


^.^«s*" 


p^  Court,  XS.  B. 


PEOPLE  OF  THE  STATE  OP  NEW  TORK. 
flfjf*.  I'R  Err., 

COHPAONIE   G^NllRALE   TRANSAT- 

LANTIQUE. 

(Bee&a,nOtM,»«t.1 


poslnK  a  tax  on  e\'erv  poasenEer  from  a  foreli 
oountrv  landliiB  In  tbe  Port  oF  New  York,  who 
not  B  tAOatai  ot  tbe  United  States,  aod  holcUnK  tl._ 
venel  wbloh  brings  him  llalile  for  the  tax.  Is  a  reiru- 
laUon  of  oommeroe  within  tbe  ezoluslve  power  of 
Gamvm.  Henderson  v.  Tbe  Mayor,  and  Cfay  Luns 
V.  PMcman,  K  V.  S..  SE»-RS  [XJEUT]. 

I;  n>e  tax  to  not  relieved  (Tom  tbfeoonstltuUonBl 
oUeotion  by  nvlng  In  the  title  of  the  statute  that 
It  H  In  aid  of  a  law  called  an  Inspection  law.  wblob 
autboriiee  paasensers  to  be  Inspected  wttti  refer- 
eooe  to  their  being  ortolnaK  paupers,  lunatics,  oi^  i 
pbans  or  inllrm  peraona,  liable  to  Decomu  a  publlo 

Sl  Such  faots  are  not  to  be  asoertaloed  hj  iij  In- 
speotlon  law,  as  that  woid  was  undentood  at  the 
ttane  tbe  Constitution  was  formed  nor  slnoe,  as  guilt 
and  pover^  and  orphanage  and  lunaorare  not  to 
be  ascertained  by  Inspection  alone. 

1.  Inspeotlon  laws  and  the  words  Imports  and  ei- 
porta,  as  used  In  article  L,  section  10,  olauae  I,  of  the 
Oonentutlon,  have  refereaoe  to  proper^  and  not  to 
IDS,  and  can  have  no  n* 


sTnilB  to 


proper^  and  I 
mce  to  nee  bi 


appaieat  from  the  language  of  section 

0  ot  the  same  arliole,  where,  as  regards  penoDS  of 
the  African  race,  tbe  word  "  migration  'Is  used  In 
reference  to  tbe  DBiTTing  of  free  persons,  and  "  Im- 
portation "  In  rvgard  to  slaves. 

(L  Tbe  tax  Id  question  Is  void  be. 
br  tbe  Constitution  of  the  United  SI 

[No.  867.1 

Mi>tiimtoadvananibmiUtdtki.9, ISSt.   Orant- 
ed  Oct.  16,  ISSt.     C<ue  to  be  taken  up  under 
meHon  7,  Rule  £6. 
ArgmdDee.  18, 19,  18SS.  Deeidtd  fVb.  B.ISSS. 

IN  ERROR  to  the  Circtdt  Court  of  the  United 
States  for  tbe  Southern  District  of  New 
York. 

Tbe  htstotj  and  fads  of  tbe  case  appear  in 
the  opinion  of  the  court. 

Memn.  Wm.  M.  Evftrta,  Lawla  Baxidara 
and  Otorge  A.  Eanden.  for  plaintiffs  In  error. 

Jfr.  Fnid«ri«  R.  Coadrat,  for  defendant 
in  error. 

ifEsm.  WiUiam  AUen  Butter  and  Tli(m.at  E. 
3tiUtnan,  representing  certain  interested  steam- 
^p  companies,  by  leave  of  the  court,  filed  a 
brief  agunst  the  validity  of  the  Act  In  ques- 
tion. 

iff-.  Jtitlice  Millar  delivered  the  opinion  of 
the  court: 

This  was  an  action  com^ienced  in  tbe  Court 
ot  Common  Pleas  for  the  City  and  County  of 
New  York,  to  recoverof  the  defendant  the  sum 
of  f  1  for  each  alien  passenger  brought  into 
New  York  by  ita  vessels,  for  whom  a  tax  bad 
not  before  been  paid,  with  penalties  and  inter- 
est   The  case  was  removed  into  the  Circuit 
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Court  of  the  United  States  for  the  Southern 
District  of  New  York,  which  court,  on  de- 
murrer to  the  complaint,  rendered  a  JudgmeDt 
font  '"  f^^°T  °'  ^°  defendant.  To  that  Judgment 
[80]       ujjg  ,^t  of  gn;^  jj  proaecuted. 

The  tax  in  this  case  Is  demanded  under  sec- 
tion 1  of  a  Statute  of  New  York,  pawed  May 
81,  1B81,  entitled  "  An  Act  to  Raise  Money  for 
the  BxecutioD  of  the  InspeclJcn  Laws  of  the 
State  of  New  York."    The  section  reads  tliua: 

"  Section  1.  There  shall  be  levied  and  collect- 
ed a  duty  of  one  dollar  for  each  and  every 
alien  passenger  who  shall  come  bj  vessel  from 
a  foreign  port  to  the  Port  of  New  York  for 
whom  a  tax  has  not  heretofore  been  paid,  the 
same  to  be  paid  to  the  chamberlain  of  the  City 
of  New  York  by  the  master,  owner,  agent  or 
consi^ee  of  every  such  vessel  within  twenty- 
four  hours  after  tne  entry  iboreof  into  the  Port 
of  New  York." 

It  lias  been  so  repeatedly  decided  by  this 
court  that  such  a  tax  aa  this  is  a  regulation  of 
commerce  with  foreign  Nations,  confided  by 
the  Constitution  to  the  exclusive  control  of  Con- 


of  the  States  of  New  York,  Louisiana  and  Cali- 
fornia, that  unless  we  are  prepared  to  reverse 
our  decisions  and  the  principles  on  which  ihej 
are  based,  in  the  cases  of  Hertdenon  v.  Mayor 
ofN.  7.,  and  Cky  Lung  v.  Pretman,  82  IT,  8,, 
fe»-275ixXIII.,  548-550],  there  is  little  to  say 
beyond  affinoing  the  judgment  of  the  circuit 
court,  which' was  based  on  those  decisions. 

The  argument  mainly  relied  on  in  the  present 
case  is,  that  the  new  Statute  of  New  York, 
passed  after  her  fonner  statutes  had  been  de- 
clared void  in  the  PateeiMer  Ca»et,  7  How. .  288, 
and  in  the  recent  case  of  Mendenon  v.  Mayor, 
is  in  aid  of  tbe  inspection  laws  of  the  State. 
This  argument  is  supposed  to  derive  support 
from  another  statute  passed  three  days  earlier, 
entitled  "  An  Act  for  the  Inspection  of  Alien 
Emigrants  and  their  Effects,  by  the  Commis- 
sioners of  Emigration." 

This  Act  empowers  and  directs  the  commis- 
sioners of  emigration  "To  inspect  the  persons 
and  effects  of  all  persons  arrivmg  by  vessel  at 
the  Port  of  New  York  from  any  foreign  coun- 
,  try,  OS  far  as  may  be  necessary,  to  ascertain 

who  among  them  are  habitual  criminals,  or 

Sauper  lunatics,  idiots  or  imbeciles,  or  deaf, 
umb,  blind,  iiiQrm,  or  orphan  persons,  with- 
out means  or  capacity  to  support  themselves 
and  subject  to  become  a  public  charge,  and 
[61]  whether  their  persons  or  effects  are  affected 
with  any  infectious  or  contagious  disease,  and 
whether  their  effects  contain  any  criminal  im- 
plements or  contrivances," 

Subsequent  sections  direct  bow  such  cbaiac- 
tcis.  If  fomid,  shall  be  dealt  with  by  the  board. 
Other  sections  of  tbe  Act  of  Hay  8'l  direct  the 


ey  as  may  be  necessary  for  the  execution  of  flie 
inspection  laws  of  the  State  of  New  York,  and 
the  net  produce  of  all  duties  received  by  him 
under  that  Act,  after  tbe  necessary  payments  to 
the  commissioners  of  emigration,  to  the  Treas- 
ury of  the  United  Statea. 

These  two  statutes,  construed  together,  it  ts 
argued,  are  inspection  lawa  within  the  meuiing 


Neither 


of  article  I,  section  lO,  clause  S,  of  tbe  Consti- 
tution of  the  United  StUes,  to  wit:  "NoStue 
shall,  without  the  consent  of  the  CongieM,  lay 
any  imposts  or  duties  on  Imports  or  expoi1s,u- 
cept  what  njay  be  absolutely  necc«Bai;  for  ne- 
cutins  Its  Inspection  laws;  and  the  net  produce 
of  all  duties  and  imposts  laid  by  any  State  on 
imports  or  exports,  shall  be  for  the  use  of  the 
Treasury  of  the  United  States,  and  all  such  laws 
shall  be  subject  to  the  reviidon  and  contml  oi 
the  Congress." 

What  laws  may  be  properly  classed  as  inspec- 
tion laws  under  this  provision  of  tbe  CoDstiii]- 
tion,  must  be  determmed  largely  by  the  aanire 
of  the  inspection  laws  of  the  States  at  tbe  lime 
the  Constitution  was  framed. 

In  the  opinion  of  this  court  In  the  case  of 
Turner  v.  Maryland  [ante,  370],  delivered  bT 
JSfr.  i7u<(!C<Blatchford,conlemporBneou8ljwitii 
the  one  in  the  present  case,  an  elaborate  elim- 
ination of  those  statutes,  many  of  which  ue 
cited,  is  to  be  found,  and  simihr  citations  sre 
found  In  a  foot  note  to  the  report  of  fftWajuv. 
Ogden^»  Wheat.,  118. 

We  feel  quiie  safe  in  saying,  that  ndtha  it 
the  time  oi  the  formation  of  the  Conetitalica 
nor  since  has  any  inspection  law  included  any- 
thing but  personal  property  as  a  subject  of  its 
operation.  Nor  bas  it  ever  been  held  that  ihe 
words,  imports  and  eiporls,  are  used  in  that  in- 
strument as  applicable  to  free  human  beings  by 
any  competout  judicial  authority. 

We  know  of  nothing  which  can  be  exported 
from  one  county  or  imported  into  another  thai 
is  not  in  some  sense  property;  proper^  m  re- 
gard to  which  some  one  is  owner,  an-*  ■"  -^ 
the  importer  or  the  exporter. 

This  cannot  apply  to  a  free  man.  Of  him  it 
is  never  said  he  imports  himself,  or  his  wife  or 
his  children. 

The  language  of  section  9,  article  I,  of  the 
Constitution,  which  la  relied  on  by  counsel,  does 
not  establish  a  different  construction: 

"  The  migration  or  importation  of  such  per- 
sons as  any  of  the  States  now  existing  eJiall 
think  proper  to  admit,  shall  not  be  prohibited 
by  the  Congress  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  but  a  tax  or  duty  may 
be  imposed  on  such  miportation,  not  exceeding 
ten  dollars  for  each  person." 

There  has  never  tieeu  any  doubt  that  this 
clause  had  exclusive  reference  to  persons  of  the 
African  race.  The  two  words  "  migration  and 
importation "  refer  to  the  different  conditions 
of  this  race  as  regards  freedom  and  slavery. 
When  the  free  black  man  came  here  he  migrat- 
ed ;  when  the  alave  came  he  was  imported. 
Tbe  btler  was  property,  and  was  imported  by 
his  owner  as  other  property,  and  a  duty  could 
be  imposed  on  him  asan  import.  We  conclude 
that  free  human  beings  are  not  imports  or  ex- 
ports within  tbe  meaning  of  the  (^institution. 

In  addition  to  what  is  said  above,  it  is  appar- 
ent that  the  object  of  these  New  Yoric  enact- 
ments goes  far  beyond  any  correct  view  of  the 
purpose  of  an  inspection  law.  The  commis- 
sioners are '  'To  Inspect  all  persons  arriving  from 
any  foreign  country,  to  ascertain  who  among 
them  are  habitual  criminals,  or  pauper  lunatics, 
idiots  or  imbeciles  •  *  "  or  orphan  persons, 
without  means  or  capacity  to  support  tbem- 
selves  and  subject  to  become  a  puulc  charge-" 
107  V.  S. 
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1  Ii  an  iiwpectionT    Something  vhlch 

npUabed  by  looktD^M  or  weighing 

m  ii»— f  tbe  thing  to  be  uupected  or  ap- 

pl;^  to  tt  at  oDoe  some  crucial  teat  When 
wiiaany  or  erUeDce  b  to  be  ti^«u  and  eiani' 
ad.  k  ia  not  tnqiectlon  In  aaj  teoae  whatever. 

Aaother  aectioa  providea  for  the  coslodj,  the 
^p«t  Bod  Ibe  treatnieDt  for  disease,  of  these 
pmm,  and  the  RttsnapoitstioD  of  criminals. 
lie  Ikeae  tnqMctlOD  lawgT  Is  the  ascertain- 
KK  of  Ibe  goDt  of  a  crime  to  be  made  bv  in- 
VRtkBT 

b  tiet,  th«ae  statates  differ  from  those  here- 
kfcn  held  void,  onlj  in  calling  them  In  their 
apticB  "inapectlon  lavs,"  and  in  providing 
fa  psfueut  of  aov  surplus,  after  the  suppoi ' 
<  pi^tiB,  qtmiiwlB  and  diseaaed  persons,  Inl 
OcTrmuit  of  tb% United  States;  amuplu 
^Utk,  in  thia  enlarged  view  of  what  are  th 
ripau  of  an  inflection  law,  it  is  safe  to  say 
■ii  Krer  exist. 

&  dtate  cannot  make  a  law  designed  to  tidae 
■i»ey  to  Mipport  paupers,  to  detect  or  prevenl 
oiM.  la  guard  a^dnst  disease,  and  to  cure  the 
■t,  an  in^Mction  law,  within  the  constitution, 
il  waning  of  that  word,  by  calling  it  so  in  the 
ilk 

Stae  tke  dednion  of  this  case  In  tbe  ciitiiiit 
Mvt.  Coogliaa  has  undertaken  to  do  what  thia 
(Mfihaarepenledlvsaidit  alonehad  the  power 
itda.  BvtbeActof  AiwustS,  1883[33Btat. 
M  L.  n4j.  entitled  "An  Act  to  Regulate  Immi- 
niam,'  a  da^  of  fifty  CMits  is  to  De  collectJKl, 
(v  ncry  pMsengur  not  a  citizen  of  the  Unii«d 
#Mca.  wbo  ihafl  come  to  any  port  wittiin  the 
Catad  States  by  steam  or  sail  vessel  from  a  foe- 
dp  roaaxry,  from  the  master  of  said  vessel  bv 
ti  eaOet^or  of  customs.  Tbe  money  so  col- 
hnad  is  lo  be  paid  into  the  Treasury  of  tbe 
Takd  Statca,  and  to  constitute  a  fund  to  be 
altd"ibe  immigrant  fund,"forthe  careof 
•^J^iMli  arriving  in  the  United  States,  and 
■kr  idrf  of  nich  as  are  in  distress.  The  Sec- 
r«n^  fl#  tbe  Tieaaniy  is  chareM  with  the  duW 
<*  TMfing  tbe  proviiions  of  the  Act  and  with 
a^grT%<un  over  tbe  business  of  Immigration. 
So  KM  (rf  tbe  fund  so  niaed  is  to  be  expended 
ta^  pvt  tban  is  collected  there.  This  legis- 
**»ceww  tbe  same  ground  as  the  Mew  York 
BMbc.  aad  tbey  caiwot  co-exist. 

^-^ ittfllu  Circuit  CouTt Uaffirmtd. 

■  H.  HcKeoner,  Ork,  Bup.  Court.  U.  B. 

r  r.s.,n»:  USD.  ijm. 
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Jn^wttnt  far  tax. 

Ak^MiN^far  ■  tax  of  On  per  cent  on  Inter- 
MaHtaasfa  br  ■  nOniHl  oompaor  to  forelffn 
BiBMi^K  raawrad  Ma  ttne  wben  coin  and  cur- 
*Ta— 1^  In  Tsliin,  tamj  be  Anplr  a  nocnl 
gMM  lirlkBaauuBt  due,  altbousb  the  bw  Im.  , 


tender  cturencr  of  an  a] 


iteqnal  tn  value  with 


PeUtioTified  FA.  6, 1883.  Decided  FA.  5, 1883. 

ON  petition  for  rehearing. 
The  history  and  facts  of  the  case  appear  in 
the  report  of  the  decision  of  this  court  on  the 
merits.    Ante,  ISl. 

Mr.  8.  F.  PUUlpa,  SoUeilcr-Qea. .  for  plaint- 
iff in  error. 
Mr.  Wnt  C  SUpmaA.  for  defendant  in  er- 

Mr.  VkiefJ'dMee  Waite  delivered  the  opin- 
ion of  the  court: 

When  this  case  was  argued,  no  special  claim 
was  made  for  a  judgment  Dased  on  the  currency 
value  of  the  pounds  sterling  at  the  time  the 
taxes  sued  for  ought  to  have  been  paid,  and 
for  that  reason  a  Judgment  was  ordered  for  the 
present  value  of  pounds  sterling  in  lawful  mou- 
"7.    We  are  now  asked  to  rehear  the  case  for 

lepurpose  of  considering  that  question. 

The  Company  was  liahie  for  taxes  of  fiveper 
cent  on  the  amounts  of  interest  pnid.  As  the 
pajTnents  were  all  mode  in  pour.di  slerling.the 
compulations  mtut  necesBBtllv  Le  on  ihat  dm\s. 
The  Act  of  July  13,  1866,  cli.  IM,  sec.  9,  14 
Stat,  at  L.,  188,  made  it  the  duty  of  the  Com- 
pany to  return  a  list  of  the  prescribed  taxes  to 
the  assessor.  In  making  up  such  lists,  the  law 
required  (p.  U7)  that  it  should  be  declared 
whether  the  Amounts  were  stated  according  to 
their  values  in  legal  tender  currency  orln  coined 
money.  When  stated  in  coined  money,  it  was 
the  duty  of  the  assessor  to  reduce  them  to  their 
equivalent  in  legal  tender  currency, according  to 
tbevalueof  coined  money  in  currency  forihe 
time  covered  by  tbe  returns.  All  lists  furnished 
the  collectors  by  the  assessors  were  required  to 
"contain  the  several  amounts  of  taxes  assessed, 
estimated,  or  valued  in  legal  tender  currency 

In'  Bank  v.  U.  S..  19  Wall.,  WO  [86  U.  B., 
XXII..  82],  it  was  decided  that  a  suit  at  law 
mlsht  be  maintained  for  the  recovery  of  a  tax 
on  interest  paid,  even  though  no  list  had  been 
returned  and  no  aasessmcnl  made,  and  in  the 
opinion  it  was  said:  "No  other  assessment  tban 
that  made  by  the  statute  was  necessary  to  de- 
termine Ibe  extent  of  the  bank  s  liability.  An 
assessment  is  only  determining  tbe  valucof  the 
thing  taxed,  and  tbe  amount  of  tax  required  of 
each  individual.  It  might  be  made  by  the  des- 
ignated olHcersor  bythnlaw  itself.  Intbepres- 
'-'  ~  n- faringa  bank 
]  I  undistributed 
.,_  .  idedduringi 
funds.  There  was  no'occaslon  o 
any  other  assessment.  This  was  a 
charge  of  a  certain  sum  upon  Ibe  bank,  and 
without  more  it  made  the  tnnk  a  debtor." 

In  the  present  case,  no  list  was  ri'lumed  by 
the  Company  and  noassessment  made  by  the  as- 
sessor. Consequently, no  list  was  ever  furnifiheil 
the  collector,  and  the  amount  to  be  paid  in  cur- 
rency was  never  officially  asecrtamed.  This 
suit  Is,  ihereforpj  for  the  debt  which  the  Com- 
pany owes,  to  wit:  five  per  cent  of  the  pounds 
sterlinK  it  has  paid  ai  interest  on  its  bondn.  If 
the  debt  had  been  odd  at  the  time  it  was  due, 
the  officers  chargeable  witb  tbecollection could 
have  accepted  nothing  but  legal  teikder  currency. 
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and  lo  an  amount  equivalent  lo  the  value  of  Uie 
coin  whlcli  waa  oirtiig.  In  Other  words,  the 
debt  was  in  tbe  nature  of  an  obligation  to  pay 
in  coin,  but  which  (he  Government  would  not 
receive  In  anything  but  legal  tender  currency 
of  equal  value  with  the  coin.  This  is  a  suit  for 
the  recovery  of  tnat  debt  as  a  debt.  If  there 
were  now  any  difference  in  value  between  coin 
and  currency,  It  would  have  been  proper  to 
render  the  judgment  for  the  coin  or  ita  equiv- 
alent in  currency;  Orvgorj/  v,  Morrit,  96  U.  B., 
034  [XXIV.,  741];  but  as  there  is  no  such  dif- 
ference, a  general  Judgment  for  the  amount  due 
is  all  that  is  necessary.  The  amount  of  the 
debt  was  always  a  flieo  sum  in  pounds  sterling. 
The  provision  for  the  estimation  of  the  value  of 
th[a  ae\it  iu  le^^l  tender  currency  was,  in  our 
opinion,  a  regiuation  of  tbe  mode  of  colle<^tion, 
and  not  a  ch^gc  in  the  amount  of  the  obliga- 
tiuo.  As  promptneaB  was  required  in  the  pay- 
ment of  laxes,  a^.  tbe  amount  to  be  pdd  in  cur- 
rency would  not,  ordinarilj',  exceed  tlie  value 
of  the  coin  which  was  due,  it  was  thou^t  prop- 
er by  the  Government  lo  require  its  officers  to 
moke  collections  in  currency.  For  that  reason, 
it  was  provided  that,  in  making  out  the  tax 
'  lists,  the  amount  necessary  to  discharge  coin 
laxej  in  currency  should  oe  set  down,  rather 
than  the  amount  of  the  coin  that  was  owing.  In 
Ihij  w.iy,  there  would  be  less  opportunity  for 
confusion  in  tbe  accounts  between  the  Govern- 
ment and  its  ofHceiB. 

A»upoii  tkU applieatitm  we  hwoehad  the  bene- 
fit of  a  printed  brief  by  the  Solieitor-Oeneral  on 
behidfofthe  United  ^aiet,  and  upon /iiUcon*id- 
eration  are  mlufied  thatViejvdjimentatitttandt 
u  right,  notuiUutaading  the  claim  that  ii  nme 
made,  tfie  application  for  a  rehearing  it  denied. 

True  copy.   TE«t; 

Jaxaea  B.  HoKenne;,.  Clerk,  Sup.  Oouit,  U.  S. 


ORSON  ADAMS,  Substituted  for  Qeorob  E. 
Bowdeh,  as  Receiver  of  tbe  PiBST  National 
Bank  or  Nokfolk,  Ta.,  Appl., 

JACOB  C.  JOHNSON  et  ai. 


,"  17  Otto,  oi-aot.) 


ofn 

*1.  Wbere  tbe  bolder  of  shares  of  stock  In  B  national 
banb.poaseesed  of  Inlormatlon  sbowlns  that  cberois 
good  vruund  to  apprebcnil  the  fidluri:  of  tbe  book, 
cnlludea  with  an  Inreeporulble  transteree,  with  the 
deslgii  of  substltutlnK  the  latter  In  bla  plaoe,  and  of 
thus  leavluK  no  one  with  any  ability  to  respond  for 
tbe  individual  liability  Imposed  by  tbe  provlalons 
of  section  1£  of  tbe  Act  of  June  S,  ISM,  ISfitat  at  L., 
102,  and  tnnsfeis  his  shares  to  such  tmneferee.  the 
transactlua  wlU  be  decreed  to  be  a  fraud  on  the 
creditors  of  tbe  bank,  and  tbe  transferrer  will  be 
beld  to  the  same  llabtlJty  to  the  creditors  a»  botora 
the  transfer. 

i.  NotwIlhBtandlng  the  answer  on  oath  of  the 
transferrer  and  the  transferee,  to  a  blU  in  equity 
filed  by  tbe  receiver  of  tbo  bank  to  enforce  men 
llablhty  a^nilnst  the  tranaferrer,  calling  for  an  an- 
swer on  oath,  the  evidence  In  this  can  was  held  to 
be  sufficient  to  outweigh  the  averments  of  the  an- 
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ties,  and  onlr  voidable  at  the  election  of  tbe  plalnt- 
ttr,  the  case  Is  one  of  equiUble  oognlmnoe. 

4.  A  letter  addressed  to  tbe  Ueceirer,  and  slirnsd 
by  tbe  oomptroUer  of  tbe  ounency,  dli«ctliis  Un 
Heoeiver  to  Institute  legal  nroceedlngB  to  enioTce 
against  every  stookhokleror  the  bank  owning  stock 
at  tt>e  time  the  bank  suspended,  bis  or  ber  penmul 
UabilUy,  as  suoh  stookbolder,  under  the  sistiite,  b 
— "-' — •  evidenoe  that tbeoomptioller  decided,  te- 

■•" ' — »ht,lli»-'" 

, tima  < 

Tbe  UabiUty  of  tbe  stookl 
irom  the  date  <A  said  letter. 

d.  Tbe  deoree  of  the  circuit  WMlit, -  _ 

bill,  was  eotered  after  a  new  Beoeiver  bad  beeo  ap- 
pointed. An  appeal  to  this  oourt  was  tsksD  In  the 
name  of  the  Old  ttecelver,  sa  pbhitlff,  tbe  new  Re- 
ceiver t>eoomlns:  a  sui«t;  In  the  appeal  bond.  In 
this  court  the  new  Receiver  moved  to  bosubttttuiHl 
as  plainlUf  and  appellant,  without  prejudice  to  tbe 

eococdtnss  already  bod ;  and  tbe  appellees  morcd 
dismiss  the  appeal  on  the  giiHuid  uiat  none  wu 
ever  lawfully  taken.  The  Stat  motion  was  graiilBd 
and  the  second  moUon  wse  denied. 

(No.  IM.] 
Argwd  Jan.  SO,  1S8S.       Decided  Mar.  S,  ISSJ 

APPEAL  from  theCircuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

The  bill  In  this  case  was  filed  in  the  court  be- 
low, by  the  predecessor  of  the  appellant,  as  Re- 
ceiver of  tbe  First  National  Bwk  of  Norfolk, 
Va.  to  set  aside  a  transfer  of  one  hundred 
thirty  shares  of  tbe  stock  of  said  bank,  and  to 
recover  the  par  value  thereof  from  the  defend- 
ant Johnson,  on  his  oeiBonal  liability  as  holder. 

The  court  below  having  entered  a  decree  dis- 
missing the  bill,  the  complainant  appealed  U> 
thia  court. 

The  facts  of  the  case  are  fully  stated  by  the 

Meeert.  Jno.  A.  Cr«ar*reU  and  L.  L.  Lemt, 
for  appellant. 
Mr.Tiutu.  N.  VLaCmxtve,  for  appellees. 

Mr.  JutUce  BI»toI>A>rd  delivered  the  opin- 
ion of  the  court: 

George  E.  Bowden,  as  Reoelver  of  the  Tint 
National  Bank  of  Norfolk,  Virginia,  brought 
this  suit  in  equity  against  Jacob  C.  Johuaou 
and  Mrs.  B,  Valenthie,  aIl^B;{ng,  in  the  bill, 
that  John.son.  ownins  130  shares  of  the  capital 
stock  of  the  bank,  off  100  each,  in  order  to  eX' 
onerale  liimself  from  liabili^  to  the  creditors 
of  the  bank,  transferred  said  shares  to  Mrs.  B. 
Valentine,  on  the  books  of  tbe  bank;  that  the 
transfer  was  made  without  legal  consideratioii, 
and  with  a  view  lo  such  exoneration;  that  Mrs. 
Valentine  is  and  was  known  by  Johnson,  at 
lime  of  the  transfer,  lobe  utterly  insolvent; 
thut  the  transfer  was  made  with  a  view  of  de- 
frauding tbe  creditors  of  the  back  and.  therc- 
fore.waa  and  Is  void;  and  that  the  plaintiff  bad 
been  appointed,  by  tbe  Comptroller  of  the  Cur- 
rency, Receiver  of  the  bank,  and  had  been  di- 
rected by  said  comptroller  to  proceed  to  en- 
force the  personal  liability  of  all  persona  oivd- 
ing  the  capital  stock  of  (he  bank  on  the  36th  of 
May,  ISTi,  tbe  day  on  which  the  bank  failed  to 
redeem  one  of  its  circulating  notes,  and  vras  in 
default  in  tbe  payment  of  its  circulating  notes 
^oerally.  The  bill  alleges  that  Johnson  vis- 
ited Norfolk  for  the  purposeof  examining  into 
tbe  condition  of  the  afiairs  of  the  bank  and  be- 
coming Batisfled,  from  such  examination  ajud 
from  other  information  in  relation  to  (he  bank,. 
that  its  affairs  were  in  a  critical  conditioa,  as 
in  fact  tbc^  were,  and  that  a  suspenajon  of  ttie 
bank  was  ueviUble,  returned  lo  New  Tork  and 
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TiiniiBe  UMwer  it  oq  oath;  that  the  tnnafer 
(<Ik«Dck  be  set  ulde,  and  tlutt  Johnson  be 
td  to  pay  to  the  pldntiff,  aa  such  Receiv- 
a  ratne  of  the  180  shares. 

r  of  the  defendantB  admits 
ante  the  owner  ol  the  ISO 
liita  m  IHB.  It  avers  that  Johnson  visited 
5«{alk  in  Xorember,  1878,  but  not  for  thepur 

SiJ  cnnihiing  into  the  condition  and  af- 
ti  the  bank.  It  deniea  that  Johnson,  on 
■d  TiA,  became  Mtisfied  that  ihc  affairs  of 
At  kak  *e>e  in  a  critical  condition  and  that  a 
nfiiMni  of  the  bank  was  inevitable.  It  avers 
iktf  JofannD  went  to  Norfolk,  at  that  time,  to 
a^ot  a  fann  which  It  was  proposed  lo  ex- 
tiiaft  with  him  for  said  stock.  It  denies  that 
ir^mm-thKO,  dtiring  that  visit, 


e  ptcrident  of  tbe  said  bank,  and 
■hD  vnt  with  Jotinion  to  inspect  said  farm, 
■  Ac  ame  time  propoeed  that  Johnson  should 
M  la  Ac  bank  (38,000,  and  proposed  to  se- 
rin tte  loan  b^  mortgage  on  the  real  estate  of 
ihfhi^ which  toan  Jtriuiaon  declined  to  make. 
Mmm  dmita  that  he,  on  December  S,  1B78, 
■■  k»  wd  stock  to  the  bonk,  with  the  power 
■d  ttcciioa  to  have  the  same  traosferied  to 
In  Talnttae.  but  be  denies  eiprenly  that 
•>i  nanrfcr  was  made  in  order  to  exonerate 
SHtf  rrom  Uabllilf  to  the  creditors  of  the 
"mk  The  answer  avers  that  the  actual  trans- 
it <f  :be  Mock,  on  tbe  books  of  tlie  bank,  was 
^^«d  frr  socDe  lime,  without  tbe  kmowledse 
■d  loiBst  tlM  wfl]  of  tlw  defendants.  It  de- 
■BitkM  tbe  traniifer  of  ttie  stock  was  made 
■ukaa  lecal  eonsideration,  or  with  any  view 
o  rvstfaie  Johnaoo  from  HabiUty  as  stock- 
Mihr.  It  denies  that  the  defendant  Valentine, 
'  «  wa>.  It  ihe  time  of  said  transfer,  known 
T  **a«fi  "to  be  ntterly  insolvent,  or  that 
•aA  HiMrfrr  ww  made  with  a  view  of  def  mud- 
Sf  Oe  erediiors"  of  the  bank.  It  avers  that  it 
•  M  irar  that  Mrs.  Valentine  was,  at  the  lime 
f  «b1  Oaaifrr.  Insolvent,  or  that  said  transfer 
**  «ailF  fm  an^r  such  purpose  as  is  alleged  in 
^  to,  b«  avers  that  It  was  made  in  good 
'•^  aad  f  IT  a  valuable  and  lawful  consideration , 
TVpriK-ipal  questioD  in  this 


i  BttetKUng  the  transfer  of  the 

-^- ntine.    Thisou 

^rit  aan  two  bratiohes:    (1)  the  InfonnatloD 


ki  Vn.  Valentine. 


luesUon  divides 


n  bad  in  regard  to  tbe  affairs  of 
:  (?)  the  teal  nature  of  the  transaction 
^^^  Johaaja  and  Mrs.  Valentine. 

1  l«mb.  the  president  of  the  bank,  gives 
'•*  tAfwtaf  leKtfaiioaj':  in  the  latter  part  of 
^■i  [j^b.  <rwiiig  lo  the  slmiiened  condition 
*  te  liMk.  WIS  anslotis  to  make  a  loan  on  its 
*ai  «*^.  and  wwvte  to  Hr.  Cole,  the  former 
^11 1 11.  An  Hrinr  in  New  York,  to  assUt 
-^  ■  Ao^  •o.  Cute  wrote  to  Lamb  that  he 
i>4  a  frWM.  Jnboaon.  who  he  thought  was 
'»  the  loan,  and  would  do  so  if  prop- 
"^~a  coujd  be  made  to  blm.  and 

ring  JoboaoD  down  to  Norfolk. 

^^M  9mK  ■  Jtonoiber,  1873,  Johnson  went 
h  SvCo*  wkh  Cole,  when  Lamb  endeavored 
t  mt  JnAaatH  tr>  make  a  kian  on  the  banking 
■M^aflhabtak.  Lamb  tnld.l.'linKon  that 
^  aaari  af  a  loM  waa  urgent,  ilrs:  •liougbl 
^  I"  '^no 


tbe  securitywasgood,  add  be  appealed  to  John- 
son as  a  stockholder  to  make  Uie  loan.  John- 
son promised,  when  he  returned  to  look  Into 
his  ^airs,  and  to  make  the  loon  if  he  could  con- 
veniently do  so.  Lamb  says:  "  I  cannot  re- 
member any  of  the  details  of  tbe  conveiBaUon, 
□or  the  full  extent  given  him  by  me  as  to  the 
condition  of  the  bank,  but  mf  lmpr>«B'on  is. 
that  I  called  attention  to  the  fact  that  ou.  cap- 
ital bad  been  seriously  impaired  bj  the  Elkton 
suit,  and  other  litigation,  and  tlmt  the  panic 
hod  caused  us  to  lose  business  and  be  very  hard 
up,  and  the  necessity  of  having  ready  mon^  to 
retain  our  business  and  to  recover  our  position. 
I  think  I  asked  for  a  loan  of  |25,0O0  on  tbe 
buildlnff.  My  conversation  was  of  such  a  con- 
fldcniiol  character  as  I  would  have  only  had 
with  one  largely  interested  in  the  bank.     •    * 

*  I  don't  remember  whether  be  examined 
tbe  books  and  papern  of  the  bank."  Lamb  say» 
that  the  Elkton  suit  was  one  in  which  a  bank 
obtained  a  Judgment  against  his  bank,  ^ter 
long  and  expensive  litigation,  for  (80,000;  imd 
that  the  result  destroyed  about  one  half  of  the 
camtal  stock  of  his  bank,  which  was  flOO.OOO. 

Chamberlain,  who  was  cashier  of  the  bank, 
s^B  that  Johnson  visited  Norfolk  the  latter  part 
of  November  or  about  the  first  of  December, 
1878. 

Hunter,  who  waa  bookkeeper  of  the  bank 
and  remembers  Johnson  being  at  the  bank,  says 
that  be  believes  thereports  and  statements  show- 
ing the  condition  of  the  bank,  made  up  by  tht. 
witness  as  bookkeeper,  were  taken  mto  tbe 
president's  room  while  Johnson  was  in  It,  bat 
he  cannot  state  whether  tbey  were  exhibited  to 
Jotmson. 

The  forcing  is  all  the  direct  evidence  there 
is  as  to  Johnson's  knowledge  of  tbe  condition 
of  the  bank  at  the  time  he  returned  'rom  Nor- 
folk. Within  a  very  few  days  aftp/  his  return 
he  wrote  a  letter  to  Lamb,  dated  December  S, 
1878,  saying:  "  I  regret  to  say  that  I  will  be  ui 


their  hands  on  to  get  tliroueh  the  winter.  The 
bulk  of  my  means  is  in  real  estate  and  cannot 
readily  be  converted  into  cash.  I  have  dis- 
posed of  my  stock  in  the  First  National  Bank 
of  Norfolk,  and  encloHe  certificate  of  my  shares, 
with  power  of  attorney,  etc.,  to  transfer.  Please 
have  the  slock  transferred  to  Mrs,  B,  Valen- 
tine, and  send  the  certificate  to  her  at  Belleville, 
Essex  County.  Now  Jersey,"  This  letter  con- 
tained the  certificate  of  stock  with  the  power  of 
attorney  to  Crsnafcr  it. 

Lamb,  instead  of  transferring  tbe  stock,  wrote 
as  follows  to  Cole,  inclosing  Johnson's  letter: 
"I  send  you  the  Inclosed  to  show  you  Mr. 
Johnson.  Please  let  me  know  who  Mrs.  B. 
Valentine  is.  I  shall  make  an  aascssment  on 
our  stockholders  of  50  per  cent.  If  she  is  not 
able  to  pay  it  I  will  not  transfer  the  stock. 
Please  return  Ibis  letter."  Cole  replied:  ■■  Mrs. 
Valentine  is  the  sister  of  Johnson,  tbe  wife  of  a 
poor  man  that  Jobiisou  employe  on  bis  farm.  I 
would  not  tiansfer  the  ttock,  but  notify  him  at 
once  that  you  have  made  ou  aasesBment  of  60 


per  o 


ly  Google 
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refuse  the  transfer  and,  tfaerefore,  he  made  it, 
on  Januaiy  16,  1874. 

On  the  I4th  of  Febmary,  1874,  Lamb  wrote 
as  foUowi  to  Johnson:  "  I  find  the  enclosed 
certiflcatfi  has  not  been  forwarded  to  Mrs.  Val- 
entine. aUhough  Issued  a  month  ago;  please 
band  it  to  her.  I  regret  not  hearing  from  you 
in  regard  to  the  proposition  made  by  the  direc- 
tors. SometMus  must  be  done  at  once.  The 
banli  cannot  j,'j  on  as  affairs  are  now,  and  if  I 
surrender  it  to  a  receiver  I  know  our  stock  will 
be  worthless;  the  margin  is  too  small.  If  1 
[S56]  could  have  gotten  the  refusal  of  all  the  stock,  I 
migbt  have  induced  some  capitallstB  to  come 
In  but  I  am  afraid  it  is  too  late  now.  With 
(4,000  casb  I  could  bave  infused  new  life  into 
our  slock  and  built  it  right  up.  Please  let  me 
hear  from  vou,  as  I  suppose  you  must  feel  an 
interest  in  Mrs.  Valentme'a  slock." 

JohnsoQ  did  not  offer  himself  as  a  witness. 

<2)  Mrs.  Valentine  was  called  as  a  witness  by 
the  plaintiff.  Her  deceased  daughter  was  the 
wife  of  Johnson.  Bhe  herself  was  divorced 
from  ber  husband,  and  be  was  not  dead  that  she 
knew  of.  Jobnson  had  no  children.  Herdaugb- 
ter  died  in  1804.     Bhe  herself  lived  in  Colifor- 


livc  at  Mr.  Johnson's  house  in  Kearney  Town- 
ship, New  Jersey,  in  1871.  She  was  examined 
as  a  witness  in  August,  1877.  Bhe  endeavors  to 
make  out  a  consideration  for  the  transfer  of  the 
stock  to  ber,  in  this  way;  Mr.  Johnson  owed 
me  for  services  rendered  after  we  came  to  live 
where  we  are.  He  was  to  pay  me  $1,000  a  year 
for  my  services.  He  was  away  a  great  deal  of 
the  time,  and  I  took  care  of  everything  while 
he  was  gone.  He  went  away  two  winters  to 
California,  and  I  bad  the  care  and  responsibil- 
ity of  evemhing,  the  entire  place,  while  he  was 
gone.  •  *  "  We  have  been  at  the  place  sis 
yeais.  He  was  away  the  second  winter;  then 
two  winters  intervened,  and  he  was  away  an- 
other winter.  *  *  •  Q.  Please  explain  why  Mr 
Johnson  should  have  paid  you  by  the  assign- 
ment (if  the  Norfolk  Bank  slock  instead  of  mon- 
ey, if  he  was  indebted  to  you  and  wished  to 
make  payment?  A.  Because  I  preferred  Uial. 
He  would  have  paid  money  if  I  had  wished  il. 
I  tbouelit  it  would  be  less  trouble  for  me  in  thai 
way, already  invested,  and  I  had  to  pay  no  taxes. 
Q,  Did  Mr.  Johnson's  engagement  to  pay  you 
^1,000  per  year  for  services  commence  at  ""  - 
time  you  moved  to  Kearney  Township,  six  yi 
ago,  as  you  bave  said?  A.  It  did.  Q.  Mr.  Jo 
son  has  not  been  indebted  to  jou,  has  be,  for 
any  other  matter  or  thinR  except  sucb  service 
for  the  last  six  years?  A.  Since  my  daughter's 
death  I  bave  had  all  the  charge  of  Mr.  John- 
son's clothes,  and  of  bis  house  at  San  Francisco, 
r2S1  '^'^  ^^^  ^^^'  "^^^^  ^^  "<'  agreement  be- 
l  '  twecn  us  for  compensation  till  we  came  here"" 
Kearney.  I  always  supposed  he  would  coi 
pensate  for  these.  Q.  What  price  were  you  . . 
allow  Mr.  Johnson  in  payment  for  that  stock? 
A.  Fifty  cents  on  the  dollar;  that  was  the  price 
Mr.  Lamb,  the  president  of  the  bank,  olfered 
for  it  at  the  time  Mr,  Johnson  transferred  it  to 
me.     Q.  Did  you  suggest  to  him  or  he  to  you 


the  puichase  of  this  slockT  A.  I  reallycas't 
telL  I  think  I  propoeed  to  him  to  take  it  id- 
stead  of  money.  I  am  not  podtive.  I  think 
that  was  the  way.  Q.  Please  explain,  if  j'od 
can,  how  you  came  to  the  knowledge  that  be 
was  the  owner  of  the  Norfolk  Bank  stock.  L 
He  told  me  that  he  had  the  stock  before  be  went 

Norfolk  to  see  the  land  that  he  tbenttaougU 
of  exchanging  the  stock  for.     1  think  that  wis 
the  first  I  Knew  of  it.    Q.  And  when  he  came 
back,  or  soon  after,  he  proposed  to  you  to  lake 
the  stock,  did  he  not?    A.  Itwas  a  longtime 
after  be  came  back;  several  months,  I  think.  IJ. 
Are  you  not  mistaken  in  saying  it  was  seven! 
months?     A.    It  may  not  have  been   serenl 
months  after;  it  was  some  time  after.  Q.  Real- 
Iv,  Mrs.  Valentine,  on  refiectiou,  was  it  more 
than  one  month?    A.  Perhaps  not.     I  cannot 
remember.    Q.  When  Mr.  Johnson  propoeed 
that  you  should  purchase  the  stock,  what  did 
he  propose?    Please  give  me,  as  near  as  you 
can,  the  language  he  uaed  In  relation  tbeielo. 
A.    I  cannot  remember  the  language  uaed.  Q. 
Haye  ^ou  now,  or  badyouat  the  time  you  took 
the  assignment  of  this  stock  from  Mr.  Johnson, 
any  money,  or  any  propertv,  to  purchase  tbe 
stock,  other  than  the  aUeged  indebtfdneas  for 
annual  services  rendered  ny  you  to  Mr.  John- 
son? A.  I  am  not  dependent  entirelv;  lam  not 
destitute;  have  enough  to  keep  me  from  want 
Q.  Did  you  give  any  money  or  other  valuable 
thing  to  Mr.  Johnson  for  the  transfer  of  tbe 
Block  other  than  his  alleged  indebtednean  to  tou 
for  service!  A.  I  told  him  at  tbe  time,  he  mfgfai 
consider  all  my  tewelry  his  for  part  cotnpensa- 
tion.    Q.  He  dia  not  accept  of  the  jewelry,  did 
he?    A.    Well,  it  remained  In  the  house,  as  it 
always  had.    Q.  The  slock  that  Mr.  Johnson 
transferred  to  you  was  not  paid  for  by  either 
your  obligation  or  promise  of  payment  fuither 
than  the  alleged  indebtedness  to  you,  ivos  it? 
A.   It  was  not.    Q.  Had  you,  at  that  time,  any 
other  stock,  bonds,  bank  account,  or  money  in 
hand,  or  on  deposit  in  any  bank  or  banks,  or  in 
anywise  invested  for  you  or  for  your  uaeT    A. 
1  bad  no  bank  account,  no  stoct     I  un  never 
without  any  money  to  use.    I  have  no  bonds. 
Q.  The  money  that  you  had  were  merel;  pock- 
et funds,  of  small  amount,  were  they  nott   A. 
Yes,  sir.    Q,  In  what  month  was  the  orruige 
ment   made  between  you  and  Hr.  Johnsoi 
about  tbe  stock?    A.  Li  December,  1878.     <^ 
You  stated,  in  reply  to  tbe  82d  direct  question 
that  vou  thon^t  vou  propoeed  to  Mr.  Johnsoi 
to  take  the  stock  inst^d  of  money.     Did  yoi 
mean  to  be  understood,  by  any  suDsequent  an 
swer,  that  the  proposition  for  you  to  take  th 
stock  arose  wiUi  Mr.  Johnson?    A.  No," 

The  circuit  court  dismissed  the  bill,  taking 
as  we  think,  an  erroneous  view  of  Mrs,  Valet 
tine's  testimony  in  one  important  particular.  ] 
was  assumed  that  she  testified  that  she  had  ba 
charge  of  Johnson's  house  and  family,  siitoc  lb 
death  of  Mrs.  Johnson,  in  1864,  at  the  ftse 
compensation  of  $1,000  per  year;  that  is,  thi 
the  compensation  was  for  taking  charae  < 
Johnson's  house  and  famUyfrom  1864 unul  0 
stock  was  transferred  in  18TS.  and  that  the  cot 
pensation  of  $1,000  a  year  was  fixed  in  IW 
Whereas,  what  Mis.  Valentine  says  expresE 
Is,  that  the  engagement  to  pay  her  fl.OOOa  ye 
for  her  services  commenced  in  1671,  irhea  a] 
moved  to  Kearney  Township,  and  not  tiU  tbe 
107  V. 


mi  ttat  what  JohnMn  owed  her  for  waa  for 
vrkci  rendend  after  UuO.  Tbe  wtntera  John- 
■■  VMSV^  ««*•  tbe  winten  of  1878  and  1879. 
il  WNt,  aoootdlBg  to  Hra.  Valeotiiie'B  own 
mtj.  k«  tkan  S  jtmnf  mtvIcm,  at  91,000  a 
jvr.  had  bses  nndaad  bj  her  when  abe  took 
iUi«xkMf«,500.  Mo  alleged  IndebtedneHac- 
cnd^  MhaMpieally  to  lbs  tnnafer  of  tb«  stock 
b  Dtc^ba,  1878,  can  be  looked  aL  Hra.Ya]- 
Mdaa  «n  tka  n^ipond  3<iuuoD  would  com- 
pcBMte  W  for  wlwt  abe  had  done  before  she 
■HI  ID  Keam^  In  18T1,  but  the  doea  not  pre- 
nad  Am  there  waa  aoj  mch  obligation  recog- 
WMd  bv  JohBaoD,  or  any  debt  for  the  same. 
Th«  Xn.  Valentine,  knowing  that  the  alleged 
MiiaiirlniM  to  her  did  not  anwunt  to  the  al' 
hfad  price  of  tbe  Btock,  was  consdous  that  the 
iiMMiiiiai  waa  not  an  honest  one,  is  shown  by 
ts  sd^isiliin  thai  the  stock  was  not  paid  for 
br  hB  w  Jobnaon,  b;  dther  ber  obligation  or 
HB^se  o(  parmant,  farther  than  the  alleged 
MMdKsatober.  This  was  Ims  than  «3.000 
■  OaiznbCT.  18781  To  make  up  the  difference 
hmtcn  the  iulebtedneas  and  the  |8,000,  she 
noKs  to  the  bald  Boneation  that  she  told  John- 
■a«theti>H  that  be  mi^l  oondderall  ber 
>rv^as  Us,  "fbr  pan  compensation"  for  the 
■■riir  of  lite  stock,  the  leirelry  remaining  in 
»  hove  as  b  ahraja  had.  Equallv  bald  Is  the 
VQMka  dial  she  was  aaring  trouble  In  mak- 
«!  H  iafMtment  in  a  stock  that  was  wonb 
^w  Ufy  cents  oa  the  dollar. 

fhs  —— '"^™  of  tbe  circuit  court  was  \\A 
aacwMaohKi  faith  or  fraud  In  the  transfer. 
«bsc  sre  the  facts  proredT    Johnson,  bo- 
"    ■ "   "  "I  Norfolk  and  has  in- 

of  tbe  bank  in  regard 
of  $35,000  to  the  bank.     He 

-   ..  tstodholdertomake  the  loan. 

lb  paskiM  aaa  alockboMer  InTolred  not  mere- 
Jr*r  *tfaeo(  his  slock,  but  his  liaUUtj  for 
VIM*  BOK.  Tbe  nrnncy  of  the  needs  of  the 
f  hA  k  ttimuA  upon  him.  Tbe  facts  that  the 
mU  m  ihe  hank  tf*  been  Impaired,  and  that 
tWtasi  habeas,  arebnraght  to  his  attention. 
Tbharthad^Klea  dlTUfend  in  Julf,  1870, 
■JM*fayebsuaij,18T8,aiidnonesince.  Can 
k  h  4a^toA.  from  tbe  forwoing  testimony, 
■>  iakMMM's  sntMeqneal  action,  tfiat  he  exaro- 
Mri  mta  thr  aflalia  of  the  bank  suffldently  to 
■A^  Uawlf  that  the  failure  of  the  bank,  and 
fc^of  iHenfre  capttal  stock,  and  the  at- 
«MMk  it  the  statutory  UabOi?  of  the  stock- 
■'ka  «•(«  Imtuwdbtg  in  tbe  near  fotureT 
&«»■  Xeaffllkthelaatof  Noremberorthe 
^  pat  ^  DttmOxt.  Mr*.  Taleotine  says 
^B  ^  viaNMBCBt  between  ber  and  Johnson 
*M  Iha  Meci  waa  made  in  December.  He 
■AttacanMeataand  the  power  tol^unbon 
fclfc  rf  OMoafaer.  B«  loaea  no  time  In  as- 
^phfUsMo^  lAmbimdenload  what  John- 
gw  I  fcfc^  Be  «Bt  to  Oole  the  letter  from 
*g^m.maitnaed  Cole  to  iitqulre  aa  to  Mrs. 
IW^B*  a  iBMiiiatfillllj  He  recdred  infor- 
W^m  *■  A  had  noM,  and  that  she  was 
MaHB'aMacv.  WUh  that  knowledge  be  acted 
■"a  ananiij  ta  tfaarfoTliiK  the  stock. 
^  ^oa0t  tfaoe  waa  no&majIdMin 
kv.  fm.  ia  Us  letMr  atDding  the  Ge^ 


1.  akfaooi^  Johnson  had  In- 

a  aa  said  It  lo  Mia.  ValaoUoe  at  a 

I   he  sddrsasBi  Johnaon  aa  If  be 

stMaidsi.    He  refm  to  tbe  fnt- 
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the  stock,  and  wmds  up  with  the  sarcastic  n 

niDpoaes  Ji  __ 

in  Hn.  Valentine's  stock.    Mrs.  Valen- 


mark  thitt.  he  n 


_  wholly  unable  to  respond  for  any  Ua- 

bUl^  as  a  stockholder.  This  was  known  to  her 
aod  to  Jobnaoa.  Johnson,  notwithstanding  all 
the  testimony  on  tbe  part  of  tbe  plaintiff,  is  not 
sworn  as  a  witness  for  himself.  It  Is  worthy 
of  note,  that  the  answer  doea  not  set  forth  whM 
the  consideration,  waa  for  tbe  transfer  to  Mrs. 
Valentine.  The  bill  alleges  that  there  was  no 
legal  consideration.  The  answer  merely  avere 
that  the  transfer  was  not  without  legal  consid- 
eration, and  that  it  was  made  in  good  faith  and 
for  a  valuable  and  lawfol  conaidention.  It  is 
nuuiif  eat  that,  at  the  very  best,  on  Hre.  Valen- 
tine's evidence,  supposing  it  to  be  entitled  to 
credit,  and  on  her  statement  of  the  price  at 
which  she  took  the stock,therewaaonly$a,BOO 
of  consideration,  at  the  rate  of  91,000  a  year 
for  two  years  and  a  half,  leaving  the  transfer  as 
to  elghty^ahares  of  the  stock  wttnoutcODSldera- 
atlon.  The  entire  theory  of  the  defense  isUiat 
there  was  a  sale,  and  not  that  there  was  any 
gift. 

The  provieions  of  section  12  of  tbe  Act  of 
Junes,  1864,  18  Btat.  atL,,  102,  which  govern 
the  present  case,  are  as  follows:  "Tbe  capital 
stock  of  any  association  formed  under  this  Act 
shall  be  divided  into  shares  of  91M  «acb,  aod 
be  deemed  personal  property  and  transferable 
on  the  books  of  the  assooadon  in  such  manner 
as  may  be  prescrilied  in  the  by-laws  or  articles 
of  aasociatiDn;  and  every  person  becoming  a 
shareholder  by  such  tnnsfer  shall,  in  proper 
tion  to  his  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  the  shares,  and 

change  shall  be  made  in  the  articles  of  aiM>- 


elation  by  which  the  rights,  remedies  or  aecu- 

_.. — .  .t '--'-- creditora  ,-*■■--  --.--- 

ha 
Act,  and  of  each  eidstlng  bank  or  banking  as- 


rlty  of  the  existing  creditora  of  the  aasodatlon 
shall  be  impairedT  The  shareholders  of  each 
association  formed  under  the  provisions  of  this 


sedation  that  may  accept  tbe  provisions  of  this 
Act,  shall  be  held  Individually  responsible, 
equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their 
stock  theralD,  at  the  par  value  thereof.  In  addi- 
tion lo  the  amount  invested  In  said  shares." 
Tbe  answer  sets  fMth  that  Johnson  became 
tbe  purchaser  and  owner  of  the  one  hundred 
thir^  shares  In  1808.  As  such  shareholder,  he 
became  subject  to  the  individual  Uabilt^  pre- 
scribed by  Ibe  statute.  This  liability  attadied 
to  him  until,  without  fraud  as  against  tbe  cred- 
itors of  the  bank,  for  whose  protection  tbe  lia- 
bility was  imposed,  be  should  relieve  himself 
from  it.  He  could  do  so  by  a  btmaJUe  transfer 
of  tbe  slock.  But  where  the  transferrer,  poa- 
aessed  of  information  showing  that  tbote  is  good 
ground  to  apprehend  the  faDura  of  the  Mnk, 
colludes  and  combines,  as  (n  this  case,  with  an 
irreapondble  transferee,  with  the  design  of  snb- 


^vidual  liability  Imposed  by  the  statute.  In 

respect  of  the  shares  of  stock  transferred,  the 
tnuuaction  wHI  be  decreed  to  be  a  fraud  on  the 
creditors,  and  the  tnmsfemr  will  be  held  lo  the 
:  UaUUty  to  the  creditcsa  as  b«f  Me  tbe  trans- 
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fer.  He  wiU  be  Btill  regEuded  as  a  shareholder 
qiu>ad  ihe  creditors,  although  he  may  be  able 
U>  show  that  there  was  a  full  or  a  partial  con- 
Btderotion  for  the  transfer,  as  between  him  and 
the  transferee. 

The  appdlees  contend  that  the  statute  does 
not  admit  of  such  a  rule,  because  It  declares 
that  every  person  becomli^  a  shareholder  bj 
tranafer  succeeds  to  all  the  liabilities  of  the  prior 
holder,  and  that,  therefore,  the  liabilities  of  the 

Erior  holder,  as  a  stockholder,  are  eztinniiahed 
y  the  transfer.  Bui,  it  was  held  by  thlB  court 
hi  Nat.  m.  V.  Cam.  98  U.  8.,  e33[XXV.,449J, 
that  B  transfer  on  the  books  of  the  bank  was 
not  in  all  cases  enough  to  extinguish  liabilLty. 
Tbecourt,InthatcaNe.deflacda8  0De]imitof  the 
right  lo  transfer,  that  the  U^nsfer  must  be  out 
a^  out.  or  one  really  transferring  tlie  owner- 
shin  as  between  the  parties  to  it.  But  there  is 
notning  in  the  statute  exclnding,  as  another  lim- 
it, that  the  transfer  must  not  be  to  a  person 
known  to  be  irreHponsible,  and  coUusively  made, 
with  the  intent  of  escaping  liability,  and  defeat' 
ing  the  rights  ^Ten  by  statute  to  creditors.  Mrs. 
Valentine  mi^t  be  liable  as  asbareholdcr  suc- 
ceeding to  the  liabilities  of  Johnson,  because 
she  has  voluntarily  assumed  that  position,  but 
that  is  no  reason  why  Johnson  should  no),  at 
[262]  '^  election  of  creditors,  still  be  treated  as  a 
shareholder,  he  having,  to  escape  liabili'^T.  P^- 
petrated  a  fraud  on  the  statute.  This  is  Jie 
view  eniforced  by  the  decision  of  the  CMqf-^n»- 
Uce,  in  Dan*  t.  Sievem.  17  Blatchf.,  260, 

It  is  urged  that,  as  the  bill  prays  that  John- 
son may  answer  its  allegations  on  oath,  the  an- 
swer is  evidence  in  his  lavor,and  is  to  be  taken 
as  true,  imless  it  is  overcome  by  the  testim'jiy 
of  one  witness  and  by  corroborating  circum- 
stances equivalent  to  the  testimony  of  another 
witness.  Under  the  view  we  have  taken  of  the 
case,  the  only  material  questions  which  are  con- 
troverted are  the  knowledge  and  intent  of  John- 
son and  the  insolvencv  of  Mrs.  Valentine  and 
the  knowledge  of  the  latter  fact  by  Johnson  at 
the  time.  Aluougb  Johnson  executed  the  trans- 
fer and  power  of  attorney  on  December  5,  he 
dldnot  deliver  it  lo  Mrs.  Valentine.  He  sent  it 
lo  Lamb  for  him  to  act  as  attorney.  Mrs.  Val- 
entine had  no  agency  in  it.  When  the  transfer 
had  been  made  on  Uie  books  of  the  bank,  and 
the  new  certificate  was  made  out,  it  was  sent  to 


lAmb  to  Johnson,  which  inclosed  it,  was  full 
notice  to  Johnson  that  the  condition  of  the  bank 
was  growing  worse.  His  contract  with  Mrs. 
Valentine,  if  there  was  one,  was  not  fully  con- 
summated on  bis  part  till  after  that.  There  was 
no  delivery  of  anything  by  him  to  her  till  after 
that  On  the  whole  evidence,  the  intent  of 
Johnson,  though  denied  in  the  answer,  is  abun- 
dantly proved,  because  the  facts  from  which 
the  conclusion  as  to  such  intent  flows  are  satis- 
factorily established,  to  an  extent  sufficient  lo 
satisfy  the  rule  of  equity.  As  to  Mrs.  Valen- 
tine's insolvency,  she  herself  proves  it  conclu- 
sively, and  she  states  facts  which  show  that 
Johnson  must  have  known  it.  Bhe  could  give 
him  nothing,  accoiding  to  her  Blorv,  lo  answer 
for  the  $4,000  balance  due  him  on  thestock.and 


all  these  circumstancee,  the  omission  of  Johnson 
8W 


to  testifv  as  a  witness  for  himself,  in  reply  to 
the  cviaence  against  him,  is  of  great  weight. 
This  case  on  the  whole,  is  brought  within  the 
principle  asserted  by  Chirf  Jtutice  Marslall, 
apeakmg  for  tliis  court,  in  Clark  v.  fiiraijrfji, 
9  Cranch.loS,  as  acase  where  the  evidence  aris- 
ing from  circumstances  is  stronger  than  theicfr 
timony  of  any  single  witness.  In  S  Greenlesf,  I 
Evidence,  section  28S,  it  is  stated  as  a  i<iIf, 
that  the  sufficient  evidence  to  outweigh  the  fctK 
of  an  answer  may  consist  of  one  witncfs,  with 
additional  and  corroborative  circumstancei'. 
which  circumstances  may  sometimes  be  fcucd 
in  the  answer  itself,  or  it  may  consist  of  dicuic- 
stances  alone,  which,  in  the  absence  of  a  pciJ' 
tive  witness,  msy  be  sufficient  lo  outweigh  Ibc 
answer  even  of  a  defendant  who  answers  onhis 
own  knowledge. 

It  is  contended  for  the  appellees,  that  this  is 
not  a  case  of  equitable  cognizance,  becauGC  a 

C'n.  adequate  and  complete  remedy  nay  be 
at  law.  But  the  case  is  one  of  a  transfer  of 
the  legal  title  to  the  slock,  made  to  defraud  the 
creditora  o"  the  bank.  The  evidence  of  tillelo 
the  stock  is  ..je  formal  assignment  on  ibe  books 
of  the  bank.  Thia  being  abtU  for  discovery  is 
well  as  relief,  and  the  fraudulent  transfer  being 
good  between  the  parties,  and  only  voidable  at 
the  election  of  the  plaintiff,  it  is  clear Ibatcqui- 
ty  has  jurisdiction  to  set  it  aside  and  enforce 
the  liability  of  the  iTansferter. 

Objection  is  taken  here,  by  the  appellees,  to 
the  sufficiency  of  the  proof  that  the  compliollci 
of  the  currency  decided,  before  this  suit  was 
brought,  that  it  was  necessary  to  enforce  the 
personal  liability  of  the  stockholders.  The 
plaintiff,  as  a  wilnesa,  testified  that  he  received 
written  instructions  from  the  comptroller  of  Ihs 
currency  to  enforce  the  whole  of  the  pexsonal  li- 
ability of  the  stockholders.  The  defendant. 
Johnson,  objected  that  the  written  evidence  re- 
ferred to  must  be  produced.  The  record  state* 
that  the  plaintiff  reserved  the  right  lo  file  the 


Biiore  the  deposition  was  closed,  the  vritneu 
was  recalled  and  produced,  as  the  record  states. 
the  original  letter,  addressed  to  him  and  eigMC 
by  the  comptroller,  and  it  was  filed  with  tlM 
depueitJon.  rio  objection  was  made  to  it,  ant 
no  requirement  of  further  proof  was  made.  I 
directs  the  receiver  lo  institute  leeal  proceed 
ings  to  enforce  against  every  stockholder  of  tin 
bank  owning  stock  at  the  time  the  btmk  sat 
pended,  his  or  her  personal  liability,  as  Euti 
stockholder,  under  the  statute.  Thia  iraa  mifT 

The  liability  of  the  defendant  bears  interei 
from  the  date  of  said  tetter,  August  13,  1871 
Catey  v.  60^1,  94  U.  S.,  677  [XXTV.,  169]. 

In  June,  1B78,  Orson  Adams  was  appointt 
Beceiver  of  the  hank,  in  place  of  Bowdem,  tl 
plaintiff.    The  decree  of  the  circuit  court  %vi 


not  having  been  substituled  as  plaintiff.       

ams  became  surety  in  the  appeal  oond,  and  ili' 
treated  the  decree  as  valid  and  adopt^  tte  a 
peal,  Adamc  now  moves  to  be  subetftuted 
plaintiff  and  appellant  in  place  of  fio^rdc 
without  prejudice  to  the  proceedings  Ii«x«t.ofc 
had.  The  appellees  and  their  counsel  Akca  li«^ 
of  the  appointment  of  Adams  f  lom  the  p«p) 

i.,Coe>^lc 
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Laird.    Foersit  v.  Cdshdio. 


Mid  oo  ilie  motion  for  nibMltulioD,  and  ihe 
trpdkei  now  move  to  digniiitg  the  appeal,  on 
a-  cnniDd  that  Done  was  ever  lawfully  taken. 

V  tkink  ibat  tbe  motlan  of  Adams  should  be 
crniRl  ud  that  of  tbe  wpellees  should  bede- 
ud  .Uama  pcoaecuied  Uie  ainieal  in  tbe  name 
'JBdwdEO.  who  waaand  ia  In  life,  and  bad  arep- 
r-vOiart  capacitr.  Tbe  power  of  amendment 
.1  ihH  extent  is  aathorizea  by  lection  954  of  the 
biwd  StatDica.     It  is  of  the  same  cbarocler 

V  '.U  tierewed  b;  this  court  in  Oata  t.  Oood- 
■  101 1'.  S..  BI3  [XXV.,  8881.  where  a  writ 

■'.  rmr  w«a  sued  ou-    by  two  baokrupta  after 
I  bankruptcy,  and  this  cf— • 
m  to  fiumiss  the  writ,  and  a  cou 
r  Ibe  awgnee  in  bankruptoy,  t 
1  M  idaiotlir  in  error,  denied  tbe 
Hioa  and  gnated  the  latter. 
*  tf  Adam*  U  granted,  and  that  of 


in*  nfttrr  ^  the  tvittituted  ^inUff,  a*  A 
**ir.  Mk'af  onrff,  at  agaiiut  Aim,  l/ie  trance 


d  thir^thara  t^ iloekby  jAn- 

■>*Jfri,  TaieuHiie,  and  deereting  that  John- 
*•  n  >*  •oh'  Beeeiver  the  nan  of  f  13,000, 
'-A  latmtf  tt^nuH.  at  the  lairfui  rate  in  the 
-**  ^  .Vnr  Jeranr,  ftvm  Amnut  13. 1875,  uiith 
■•* 

Jhmi  B.  McEenitqt,  CleA,  Sup.  CVmit,  U.  B. 


■'  -HS  X.  CTSHINO  Airo  WHXIAM  CD8H- 
[5G,  la  Tbdr  Own  Rigbt  and  as  Exn.  of 
StrwoLA*  JoBxmn,  Deccaaed,  MARY  A. 
hPttSHOS.  Exit,  of  Hesbt  Jobnboh,  De- 
«^  EEI'IKAB  M.  PRITCHABD. 
Umn.  at  Tboiub  Prttchard,  Jr.,  De- 
•<*«I.  AID  EUZABETH  H.  PRITCH- 
i*D.  Em.  of  WtLUAM  PxircoABD,  De- 

••«3  LAIRD.  Jr.  ato  J.  P.  GIRAUD  P08- 
'^  UB  JAXES  THOMPSON,  OanUsbees. 

•     ?     GtKAUD    FOSTER   Ajm    JAUEB 
TBOHPSON,  GanUabe«s,.^;ip(«., 


bebaU  and  by  conaent  of  the  clalcaant,  without  dis- 
cJoBlnit  his  own  title  under  a  previous  bill  of  sale 
from  Bie  olBlmant,  la  not  Mtopped  to  conteM  tbe 
claitnant'i  tJlle  in  a  lubeequent  mlt  broui^t  bj 
credlton  attoclitiu  the  property  or  lb  proceeds  at 
belousiiiB  to  tbo  claimant. 

[Nos.  2a,  118.] 

Arj/vtd  Fib.  £8.  Mar.  1, 1882.    Decided  Mar.  5, 

J8S3. 

APPEALS  from  tbe  Circuit  Court  of  tbe  Unil' 
ed  Stales  for  tbe  Southern  District  of  New 
York. 

The  history  and  facta  of  tbe  case  fully  ap- 
pear in  the  opinion  of  the  <x — ' 

Benedil:^  f< 

Meter:  C.  Vmi  SMitTOord,  A.  J.  T<tB> 
d«ppo«l,  J.  HubUj/  A*/il4>n  and  Jot.  Thornton, 
for  gamidiees. 


Mr.  Juttice  Grar  delivered  the  opinion  of 

the  court: 

This  is  a  libel  in  adudralty,  filed  In  tbe  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  bv  John  N.  Cushing  and  others  anlDst 
John  Laird,  Jr.,  to  recover  damagee  for  the  de- 
Btruction  of  the  libelants'  ves^l,  The  Sonora, 
by  The  Alabama.  The  defendant  was  not 
found  and  never  appeared  in  the  cause,  andhia 
credits  and  effects  were  attached  in  the  hands 
of  FosterA  Thompson,  garaisbeee. 

The  gamiaheea  answered  that  they  had  In 
their  hands  a  fund  amounting  to  (31,4^.62, 
known  as  the  proceeds  of  the  steamer  Wren, 
which  was  tbe  property  of  Charles  K.  Prioleau, 
and  not  of  Laird.  Upon  the  trial  of  the  Issue 
raised  by  this  answer,  the  district  court,  in 
April,  18TS,  adjudged  that  the  fund  belonged 
to  Laird,  and  ordered  the  gamisbeea  to  pay  it 
into  court.  See  [OutAiny  v.  iainf],  6  Ben., 
408.  From  that  decree  the  garnishees  appealed 
to  tbe  circuit  court.  Tbe  district  court  aftei^ 
wards,  in  September,  16T3,  entered  a  decree  in 
favor  of  the  libelants  against  Laird, for  Ihesum 
of  (143.298.70,  and  costs,  "And  (hat  the  libel- 
ants have  eiecutlon  thereon,  to  aatiafv  this  de- 
!,  ajrainst  tlie  property  of  the  saia  respond- 
and  especially  sgoiaet  his  property,  credits 
and  effects  in  the  hands  of  Foster  &  TbomsoD, 
gamiehees."  From  this  decree,  also,  the  gar- 
nishees appealed  to  the  circuit  court. 

Tbe  circuit  court  dismitscd  tbe  first  appeal,  [TO 
and  retained  the  cause  for  bearing  on  the  second 
only  ;  and,  upon  consideration,  entered 
B  by  which  it  was  adjudged  that  tbe  fund 
in  the  hands  of  the  garnishees  was  not  the  prop- 
erty of  Laird,  and  could  not  be  subjected  to  the 
payment  of  tlie  decree  against  him,  the  attach- 
ments against  Ihe  samiuieeg  wcie  dltcbarged, 
and  both  decrees  of  the  district  court,  so  far  as 
affected  them  and  the  fund  in  their  hands,  were 
reversed,  with  costs.  Bee  fS.  C],  15  Blatchf. 
C.  C.  Sl». 

The  findings  of  fact  by  tbe  circuit  court  are 
printed  at  lei^  in  IS  Ellatchf.  C.  C.  220-286, 
"id,  80  far  aa  they  are  material  to  be  slated,  are 
:  follows; 

Tbe  steamer  Wren  was  built  at  Blrkenbend, 
Eocland,  In  1S64.  by  Laird  Brothers,  and  was 
regLitered  oo  the  24th  of  December,  1804,  at 
Liveipool,  In  accordance  with  the  laws  of  Great 
Britain,  in  the  nameof  John  Laird,  Jr., asown- 
er;  a  certificate  of  the  registry  was  issued  In  due 
form;  Ihe  vessel  sailed  Rom  Liverpool,  having 

•»¥>gle 


SCFREUB  COUKT  OF  THS  DHTTED  StATM. 


Oct.  Tnot 


thecertdflcate  on  boaid  as  port  of  her  ship's  pa- 
pen,  and  It  did  not  appear  that  she  ever  again 
entered  a  British  port.  On  Uie  8d  of  Jaauary, 
1866,  after  ahe  had  left  LiTerpool,  Laird  exe- 
cuted to  Charles  K.  Prioleau,  of  Liverpool,  a 
member  of  the  firm  ot  Fraser,  Trenholm  & 
Company,  for  the  congideratioo  of  £15,450,  a 
1)111  of  B^e  of  the  vesfiel,  which,  on  the  first  of 
May,  1865,  was  duly  entered  at  the  custom- 
house in  Liverpool,  and  the  vessel  registered  in 
the  name  of  Prioleau  as  owner.  On  the  ISth  of 
June,  1665,  on  the  high  seas,  on  a  voyage  from 
Havana  to  Liverpool,  hy  the  way  of  Halifas, 
Nova  Scotia,  some  of  the  crew  took  forcible 
poflsession  of  the  vessel,  overcame  her  officers, 
nu)  her  Into  Key  Wc«t,  and  there  delivered  her 
tothe  naval authoritiesof  the  United  Slates. 

On  the  IGth  of  June,  1866,  the  Attorney  of 
the  United  States  for  the  Southern  District  of 

[711  Florida  filed  in  the  district  court  for  that  dis- 
trict an  information  against  the  vessel  ae  prize 
of  war.  She  was  taken  into  the  custody  of  the 
marshal,  and  a  monition  issued  to  all  persons 
interested  to  appear  on  the  27th  of  June  and 
show  cause  against  a  decree  of  condemnation. 
On  the  26th  of  June,  Edward  C.  Btiles,  master 
of  the  vessel, appeared  in  court  and  filed  n  claim, 
Stating  that  he  was  the  mast«r  and,  as  such, 
the  lawful  bailee  of  the  vessel,  and  claimed  the 
same  for  the  owner  thereof  ;  and  that  Laird, 
a  British  subject,  residing  in  England,  was  the 
true  and  bona  fide  owner  of  the  vessel,  and  that 
no  other  person  was  the  owner  thereof,  as  ap- 
peared by  her  register  in  the  posnesslDn  of  the 
court,  and  as  he  was  informed  and  believed; 
deayhij^  that  she  was  a  prize  of  war,  and  D.'ay- 
ing  restitution  and  damages. 

The  only  certificate  ot  registry  found  on 
board  was  that  granted  on  the  S4tb  of  Decem- 
ber, 1864,  upon  whichwet«  noted,  at  the  British 
Consulate  in  Havana,  changes  of  masters  on  the 
24th  of  March  and  Uie  10th  of  June,  1865,  and 
at  the  foot  of  which  was  the  following:  "Note. 
A  certificate  of  the  registry  granted  under  the 
Merchant  Shipping  Act,  1864,  is  not  adocument 
of  title.  It  does  not  necessarily  contain  notice 
of  all  changes  of  ownenihip,  and  in  no  case  does 
It  contain  an  official  record  of  any  mortgage  af- 
fecting the  ship." 

On  the  17th,  10th  and  20thof  June,  1665,  the 
depodtioDS  of  the  master  and  other  officers  of 
the  vessel  were  taken  I'n  preparatario;  and  on 
the  37th  of  June  the  court  proceeded  to  hear  the 
caseupon  theallegationaand  pleadings,  the  dep- 
ositions taken  t'n  preparatono,  and  the  papers, 
letters  and  writings  found  on  board  the  vessel. 
On  the  29th  of  June  the  court,  of  its  own  mo- 
tion, directed  tiie  prize  commissioner  to  take 
immediately  the  t^itlmony  of  the  officers,  and 
of  any  other  witnesses  who  might  be  produced 
by  the  claimants  from  persons  on  board  the  ves- 
sel, upon  roecifled  intorrogatories;  of  two  per* 
sons  named,  and  any  others  on  board  produced 
by  the  captors,  upon  some  of  the  same  inter- 
rogatories; and  of^any  witnesses,  produced  ei- 
ther by  the  captors  or  the  claimants  from  per- 
sons not  on  board,  upon  c«rtcun  other  interrog- 
atories; and  allowed  two  dsysto  tlie parties  to 
produce  witnesses.  Underthls  order,  testimony 
was  taken;  and  on  the  8d  of  July  the  court  re- 
■mned  the  hearing  upon  the  allegations  and 

[72]       pleadings,  tbe  depoolions  taken  tnpnpanilorfff, 
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the  papeia  found  on  board,  and  the  depoaitknia 
taken  under  the  order  allowing  further  ptool 

The  court,  on  the  8th  of  July,  announcediia 
opinion,  condemning  the  vessel,  but,  on  aocoDot 
of  exceptions  taken  to  some  rulinga,  deliycd 
making  a  decree  in  form  until  the  loth  dl  Au- 
gust, when  it  was  duly  entered,  reciting  Ihil  a 
claim  had  been  interpoeed  by  the  master  is  be- 
half of  Laird,  that  the  case  had  been  beaid  u 
aforesaid,  and  that  It  appeared  totbecourtltut 
The  Wren  was,at  the  ome  of  capture,  Uie  pn»- 
erty  of  enemies  of  U)e  United  States;  and  M- 
juoglng  her  to  be  condemned  and  forfdted  to 
the  Umted  Stales  as  lawful  prize  of  war,  andto 
be  sold  bv  the  matshBl,  and  the  proceeds  to  he 
deposltea  with  the  Assistant  Treasurer  of  Iht 
United  States,  subject  to  the  order  of  the  conii. 
From  that  decree  the  claimant,  on  the  same  day, 
appealed  to  this  court.  The  vessel  was  after- 
wards sold,  and  the  proceeds  of  the  sale  depos- 
ited with  the  Assistant  Treasurer. 

Prioleau  still  re^ed  in  England,  and  it  did 
not  appear  that  he  had  anv  actual  knowledge 
of  the  proceedings  for  conaemnation  until  after 
the  ent^  of  the  decree.  He  afterwards  retained 
Fosler  &  Thomson,  the  garnishees  in  this  case. 
attorneys  and  counselors  at  law  in  the  City  ol 
New  York,  to  do  whatever  might  be  necessary 
for  theprotectionof  hisinterests;  andtheyiHo- 
curcd  a  copy  of  the  record  of  the  district  court 
and  had  the  appeal  docketed  in  this  court,  and 
employed  adaitional  counsel,  who  ar^ed  the 
case  here  on  the  record  sent  up.  No  additional 
testimony  was  taken  and  no  change  in  tbe  plead- 
ings made  or  applied  for.  Upon  the  aiKumeni 
in  this  court,  the  counsel  for  the  United  Stales 
insisted  that  it  appeared  from  Iheevidt^ce  Ibat 
the  vessel,  at  the  time  of  the  capture,  was  tbt 
publicproperty  of  rebel  enemies  and,  in  support 
of  this  position,  referred  to  the  tcstimoDj  ol 
wiioesaes  who  swore  that  Frazer,  Treuholo 
&  Company  were  her  owners.  The  counsel  f  o. 
the  appellant  insisted  that  there  was  not  «  pai 
tide  of  evidence  that  she  was  ever  enemiet 
property,  hut  that  the  evidence  was  concjusiv 
that  she  was  at  all  dmes  the  properQr  of  Lain 
a  British  neutral 

This  court,  al  December  Term,  1867,  f ' '  Tl 
Wrea-'y.  FniferiStofc*,  XVIIL,  876].  reverse 
the  decree  of  the  district  court,  and  remandt 
the  cause,  with  directions  to  r^Oore  tho  vess 
to  the  claimant,  without  costs.  Mr.  Jtuti 
Nelson,  in  delivering  the  opinion,  said  that  tl 
only  question  in  the  case  was  whether  tile  vese 
was  tne  property  of  enemies  of  Uk  Uuiti 
States;  and.  In  discussing  this  question, olMervi 
that,  upon  the  proofs  that  the  claimant  built  t 
vessel  and  put  the  master  in  command  in  tfa 
her  first  voyage,  the  presumption  -vvould  bo 
to  be  very  strong,  if  not  irreaistible  (uotbing  c! 
in  the  case),  that  he  continued  the  oimer  I 
the  short  pwiod  of  six  months  that  elapsed  af 
she  was  built  and  before  the  sdzure  took  plai 
that  in  addition  to  Ihis  she  was  in  command 
a  masterclaiming  to  represent  Laird  as  own 
that  these  acts,  in  connection  with  the  TCfdst 
afforded  strong  evidence  that  Ibe  title  of 
vessel  was  in  the  claimant,  and  that,  altfam 
it  was  not  unnatural  to  suqiect,  Crovn  ttw  i 
ronndi^  facta  and  circumstances,  tbat  tbe 
called  Confederate  Stalea  or  then-  achats  1 
some  Intecett  in  or  connection  with  ber,  tli 
108  U, 
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■  m  "i^V^**  legal  proof  that  they  owned 


lAtf  that  deoee  cd  thii  cooit,  Foster  & 
namtaa  wmde  and  tmt  u>  Prioleaa  &  dnft  of 
t  »w  <rf  attoraey  to  be  executed  b;  Laiid 
■d  bf  ScQcs.  and  in  doe  tixae  received  from 
Priotaw  Ike  power  ao  execnted,  authoridiig 
has  A  "nxmeon  to  recdre  from  the  United 
ftMii,  or  frooi  any  oflloer  or  depositary  there- 
A  Mdndioa  c<  tbe  proceed!  of  Uie  Bale  of  The 
Tha;  nd  otMained  a  mandate  from  this  court, 
nd  MU  it,  Uigetlier  with  a  ix^  of  their  bu- 
Aatity,  lo  the  atfaxney  of  the  Doited  States  for 


„--! jdandadrnft 

^m  ihc  A«aat*nt  Treasurer  in  New  York  for 
"*   -  iraent  of  the  tnooey  to  their  order  trans- 
i  to  tbou,  and  alio  employed  F.  A.  Dock- 
n  uumej  in  Floridii,  to  aid  them  iopro- 


<  Dockray,  mentloo  that  any 
than  Laird  was  or  pretended  to  lie 
m  of  tbe  fund  io  court 

J  of  tbelibelaDtaintbiscaae,  havicfifled 

I  Btl  te  that  court  to  recover  for  the  v'^og 
— ■  '     *  of  in  tbe  present  suit, with  a  prayer 

bmcnl  of  the  fund  io  the  regtetry, 

I     mi  tm  Minehment  bsTbig  been  made  accord- 
lent  waa  made  between  Foster 
J.  L.  Ward,  proctor  for  the 
lew  of  transferrins  the  litin- 
I  la  Xew  York  for  tbe  conTenlence  of  Uie 
ii^  aad  at  having  the  fond  transmitted  to 
kr  A  TkoaMon  in  new  York,  as  authorized 
(My*  in  fact  ot  Urd.  to  be  held  by  them 


1,  Docknr,  acting  under  hii 
'osier  A  Iliomson,  appeared  li 
n  tbe  libel  Ued  against  him  in 
■M^  HKi  oaimed  the  prooeedsof  The  Wren 
to  *e  ntttrj  <rf  that  court,  and  exbiUted  the 
HnAtfe  of  tills  court;  and  upon  his  motion, 
«ife  Ward's  consent,  the  attachment  was  dis- 
■^■4,  and  a  decree  entered,  by  which,  after 
Hf^BK  lb*  decree  of  this  court  reversing  the 
fcn«  «(  ewwIrmnaUon  and  orderinic  the  pmp- 
«R  H  W  (csumd  to  tbe  claimant,  it  was  or- 
.  wMtdged  end  decreed  that  the  proceeda 

•  WrcBfaflcT  deducting  costs,  c^ -■" 

HMi,asaamoantiiwlo  $81,441 
■iH  ««h  tke  Aariitant  TreaMirerof  the  United 
1^  ■  Xcw  Task,  be  mU  to  said  John  Laird, 
■^^■■n:  and.  It  appearlDg  that  Foster  &  Thom- 
tmwm  tit  lawfuUir  suiboriMd  aUomeys,  that 
md  )— tJi  be  paid  to  tbem.  Utat  sum  was 
■I  iilw<lj  tnwniitted  to  Foster  A  Thoouou, 
■ri  ■  a*  ■natter  in  conUOTeny  In  this  case.  In 
~«  negotiatkHH  which  preceded 
It.  Want  was  In  no  inauDer  riv( 
here  was  any  ownership  i 
.  rf  tbe  fund,  other  than  such 
d  on  tbe  face  of  tbe  record  and  the 


rflWH 


h  »sMs<  bet,  be  did 
■■aw^M  btllnve  (bat 


FMer  ft  Thomson 


«  hr  UM  and  lUfles,  repreaentlog  their 
I  ^HnMs,  as  disclaaed  t^  (be  rerard  In 
MTL  roahr  ft  Tbomsni  never  had  any 
■I  in^iialialliiii  wilb  I^rd,  nor  re- 
t  Sir  JBMnctloM  from  him,  but  wen  act 


uaDy  employed  by  Priolean,  and  conununl- 
cated  with  Laird  throuKh  him  only. 

The  libelants  requested  the  circuit  court  to 
make  the  following  condnaknw  of  law:  "]. 
Tbe  Prize  Court  In  Florida  condemned  Hie 
Wren  as  enemy  property.  8.  The  Suprone 
Court,  in  rereising  that  decree,  decided  that  The 
Wren  was  not  enemy  property  but  was  the  prop- 
erty of  John  Laird,  Jr.  8,  The  Karalshees,  ttn- 
ing  for  Prioieau,  procured  the  Supreme  Court 
to  make  that  decision.  4.  Prioieau  Is  chargeable 
with  notice  of  all  tbe  proceedings  lo  tlie  Prize 
Court  and  in  the  Supreme  Court.  S,  Ilie  pro- 
ceeds of  The  Wren  m  the  Prize  Court  were  sub- 
gct  to  tbe  attachment  served  upon  them  In  the 
latrict  Court  of  Florida  at  the  time  when  the 
consent  of  the  libelanla'  proctor  to  the  dissolu- 
tion of  such  attachment  was  obtained.  6.  The 
decision  of  the  Supreme  Court  binds  the  gai- 
nisheee  herein  and  Prioieau,  and  Is  conclusive 
against  them,  and  cannot  be  re-examined  in  this 
suit.  7.  Prioieau  is  estopped  from  denying  in 
this  suit  that  John  Laird,  Jr.  ,waB  tlw  owner  of 
Tbe  Wren  and  of  tbe  proceeda  thereof  when 
the  same  were  attached  herein.  8.  The  garnish- 
ees are  estopped  from  setting  up  that  these  funds 
io  their  hands  are  not  subject  to  the  attachment 
in  this  suit;  and  also  from  setting  up  that  John 
Laird,  Jr.,  was  not  the  owner  thereof,  or  that 
Prioieau  was  the  owner  thereof,  when  the  at- 
tachment herein  was  served." 

The  circuit  court  declined  to  make  tbe  conclu- 
sions of  law  proposed  by  the  libelants,  and  made 
and  flled  tbe  following  concltiBioDi  of  law:  "1. 
As  Prioieau  was,  in  fact,  the  owner  of  Tbe  Wren 
atthctimeofhercapture,hewBSinlawlheowner 
of  the  proceeds  In  the  registry  of  the  court  after 
her  sale.  2.  The  sentence  of  acquittal  in  the  prize 
cause  relieved  tbe  fund  in  court  from  all  claim 
on  the  part  of  the  csptots,  and  left  the  owners 
free  to  assert  their  nghta  as  against  the  world- 
8.  The  decree  In  the  prize  suit  did  not  adjudge 
the  fund  to  I^ird  as  owner,or  deprive  Pnoleau 
of  his  Interest  4.  The  delivery  of  the  fund  to 
Foster  &  Thomson,  as  agents  of  I^ird,  placed 
tbem  in  tbe  same  situation  in  reepect  to  It  that 
would  have  been  occupied  by  Laird  If  It  had 
been  put  into  bis  hands  instead  of  theirs.  S.  As 
Laird  was  not  the  real  but  only  tbe  apparent 
owner  of  the  fund,  he  would  have  taken  it.  if 
payment  bad  been  made  to  him, in  trust  for  Prio- 
ieau. 9.  Foster  &  Thomson,  as  his  agcDts,  hold 
It  upon  the  same  trust,  and  are  not  accountable 
to  the  llbehmts  In  this  action.  T.  Tbe  decree 
of  the  district  court,  requiring  Poeterft  Thom- 
son to  pay  the  fund  into  court,  and  suMecttng 
It  to  the  payment  of  tbe  amount  found  due  tbe 
libelania  from  I^ird,  was  wrong  and  diould  be 

The  drcnit  court  allowed  a  Mil  of  exceptions 
tendered  by  the  libelants,  In  which  they  ex- 
cepted to  each  of  its  concluslona  of  law,  and  to 
its  refusal  to  make  each  of  the  conclusions  of 
lawproposed  by  tbem. 

The  libelants  appealed  from  the  last  decree  of 
the  circuit  court  Id  favor  of  the  garnishees;  the 
gamtihees  appealed  from  tbe  euiier  decree  of 
^t  court,  dumisdngtheir  appeal  from  the  flrst 
Older  of  tbedistrict  court  agamst  tbem;  and  the 
two  appeals  have  been  argued  togetlier. 

In  a  court  of  admiralty,  as  in  a  court  of  com- 
mon law,  a  process  of  foreign  attachment  Is 
auxiliary  aJuf  incidental  to  tbe  principal  cause. 
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1, 10  Wheat. ,  478;  Atkins  t.  Dirintmrating 

a).,18WaU..a72r86U.8.,XXI.,841].  Neither 
the  principal  defendant  nor  the  garniBbeea  can 
appeal  until  after  a  final  decree  against  them, 
llie  first  decree  against  tbeae  gambhees,  ascer- 
taininc  their  liability,  was  iutsHocutory  only, 
utd,  it  the  libclania  bad  ultimately  failed  to  re- 
cover judgment  against  the  principal  defendant 
and  execution  against  the  garnishees,  would 
have  been  of  no  avail  to  the  hbelants,  and  of  no 

>  eSect  against  the  garnishees.  The  appeal  of  the 
garnishees  from  this  interlocutjiry  oraer  of  (he 
district  court  wap,  therefore,  riKntly  dismissed 
by  the  circuit  court,  and  the  order  of  dismisaal 

-   muat  be  afilrmed. 

Upon  the  merita  of  the  case,  as  presented  by 
the  appeal  of  Uie  libelants  from  the  final  decree 
of  the  circuit  court  in  favor  of  the  garnishees, 
this  court,  after  fuH  consideration  of  the  elabo- 
rate arguments  of  counsel,  is  satisfied  of  the  cor- 
rectness of  that  decree  upon  principle  and  au- 
thority. 

Prize  courts  are  not  instituted  to  determine 
civil  and  private  rights,  but  for  the  purpose  of 
trying  Judicially  the  lawfulness  of  captures  at 
aea,  according  to  the  principles  of  public  Inter- 
national law,  with  the  double  object  cf  prc- 

.  ventiDg  and  redressing  wrongful  captures,  and 
.  of  Justifying  tite  n^nnl  acta  of  the  captors  in 
the  eyes  of  other  Nations.  T.''.e  ordinary  course 
of  proceeding  In  prize  causes  is  ill  adapted  to 
the  ascertainment  of  controverted  titles  be- 
tween individuals.  It  Is  wholly  diSerentfrom 
those  which  prevail  in  municipal  courts  of 
common  law  or  equity,  in  the  determination  of 
questions  of  property  between  man  and  man. 

In  lando  v.  Bodney,  2  Doug.,  613,  8H,  Lord 
Mansfield  said:  "The  end  of  aprize  court  ia. 
to  suspend  the  property  till  condemnation;  to 
punish  every  sort  of  misbehavior  in  the  captoTB; 
to  restore  instantly,  tielit  leratU  (aa  the  oooka 
express  It,  and  as  I  have  often  heard  Dr.  Paul 

r)te),  if,  upon  the  most  summary  examination. 
re  don't  appear  a  sulHcient  ground;  to  con- 
demn finally,  if  the  goods  really  are  prize, 
against  eve^body,  givitig  everybody  a  fair  op- 
portunity of  being  heanT  A  captor  may  and 
must  force  every  person  intereated  to  defend, 
and  every  person  interested  may  force  him  to 
proceed  lo  condemn,  without  delay," 

From  the  necessity  of  the  cnsc,  and  in  order 
to  interrupt  aa  little  oa  may  be  the  exercise  of 
the  belligerent  duUesof  tlic  captors,  or  the  voy- 
age and  trade  of  the  captured  vessel  if  neutral, 
the  proceedings  are  summary.  The  libel  la  filed 
as  soon  as  possible  after  the  prize  has  been 
brought  into  a  port  of  the  government  of  the 
captors,  and  does  not  contain  any  allegation  as 
to  title,  nor  even  set  forth  the  grounds  of  con- 
demnation, but  simply  praya  that  the  vessel 
may  be  forfeited  to  the  captors  ns  lawful  prize 
of  war.  The  monition,  issued  and  publiahed 
npon  the  filing  of  the  libel,  summons  all  persons 
interested  to  3iow  cause  against  the  condemna- 
tion of  the  property  as  pme  of  war,  and  is  re- 
turnable within  a  verv  few  days;  loo  short  a 
time  to  allow  of  actual  notice  to  or  appearance 
or  proof  in  behalf  of  owners  residing  abroad. 

The  law  of  Nations  presumes  and  requires 
that  in  time  of  war  every  neutral  vessel  shall 
hare  on  board  papers  showing  her  character, 
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and  shall  also  have  officers  and  crew  able  to 
testify  to  facta  establishing  her  neutrality.  Tbe 
captors  are,  therefore,  required  immediat«lj  to 

Sroduce  to  the  prize  court  the  ship's  papers,aitd 
er  master  or  some  of  her  prinapal  officei^  cf 
crew,  to  be  examined  on  oath,  upon  atBDdiiig 
Interrogatoriea  and  without  commimicsfion 
with  or  instruction  by  counsel.  The  cause  is 
heard  in  the  firat  instance  upon  these  proofa, 
and  if  they  show  clear  ground  for  condemu- 
tion  or  for  acquittal,  no  further  proof  is  ordi- 
narily required  or  permitted.  If  the  evidence 
III  prepartOoHo  shows  no  ground  for  con- 
demnation, and  no  circumstances  of  sus^ddon, 
the  captors  will  not  ordinarily  be  allowed  toia- 
Iroduce  further  proof,  but  there  must  be  an  sc- 

Suittal  and  restitution.  The  Aline  S  fannf, 
pinks,  Prize  Cas. ,  323,  and  10  Moore  (P.  C). 
«1;  The  Sir  William  Feel.  5  Wall..  517,  5M 
[72  U.  S.,  XVIII.,  696,  B99].  When  further 
proof  ia  ordered,  it  is  only  from  such  witnesses 
and  upon  such  points  as  the  prize  court  may  in 
its  discretion  think  fit. 

It  is  donbtlesa  true,  as  said  by  Cki^Jiutift 
Marshall,  in  the  passage  cited  by  theselfbelanU 
from  Jennings  v.  Canon.  4  Ciuich,  S,  33,  thai 
"The  proceedings  of  that  court  are  ia  rem,»BA 
their  sentences  act  on  the  thing  itself.  They 
decide  who  has  the  right,  and  they  order  its  de- 
livery to  the  partv  having  the  right  Thelibel- 
ant  and  the  claimant  are  both  actors.  The; 
both  demand  from  the  court  the  thing  In  con- 
test." But  the  point  there  adjudged  was  that, 
pending  the  proceedings,  the  property  was  in 
the  possession  of  the  court,  and  not  left  in  the 
possession  of  either  party,  without  security; 
and  there  is  no  intimation  that  a  claimaat,  who 
proves  hia  right,  aa  against  the  captors,  to  have 
the  possession  of  the  vessel  restored  to  bim. 
must  also  prove  his  title  in  the  vessel  as  against 
other  persons  not  before  the  court. 

The  prize  court  will  not,  indeed,  permit  a 
stranger  to  dispute  the  right  of  the  captors,  and 
generally  requires  a  claim  to  be  made  bj  or  in 
behalf  of  the  general  owner,  and  upon  oatfa. 
But  the  claimant  is  required  to  give  evidence 
of  a  title  to  the  property,  not  tor  the  purpose 
of  having  that  title  establlahed  by  the  decree  of 
the  Prize  Court,  but  only  for  the  purpose  ol 
showing  that  he  is  acting  in  good  faith,  and  h 
entitled  to  contest  the  question  of  prize  or  nt 
prize,  and  to  have  restitution  of  poaaes^oa  ii 
case  of  acquittal.  From  llie  necessity  of  thi 
case,  the  claim  is  often  put  In  by  the  master  oi 
behalf  of  the  owner,  and  it  is  sufficient  if  lb' 
master's  oath  is  to  belief  only. 

By  the  practice  prevailing  in  England  at  th' 
time  of  the  Declaration  of  Independence,  an* 
for  some  years  before  and  after,  the  master  of  te^ 
put  in  a  general  claim  for  himself  and  all  other 
interested,  without  naming  them.  Tl-e  Utndn 
c£  Alida,  Marriott,  9«,  B»,  133;  Tlie  PnmrriU 
Id.,  164;  The  Junsfre  Maria,  Id.,  273, 2SL  I 
the  report  made  in  1T53  by  Sir  Oeorgc  Lei 
Judge  of  (be  Prerogative  Court,  Dr.  Paul.  Ai 
vocate  General,  Sir  Dudley  Ryder,  Attome' 
General,  and  afterwards  Chitf  JuiHee,  aiid  iV 
Murray,  Solicitor-General,  and  afterwards  Z*»i 
Mansfield,  which  was  embodied  in  the  fatnor 
aitawertothe Prussian  Memorial.the only  tsqi 
site  mentioned  of  a  claim  of  ship  or  ^cxids 
that  It  "must  be  supported  by  the  oath  otsom 
body,  at  least  as  to  belief."    ICbUeelanea  Jw 
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«M,l£f  US.  Sir  WUliun  Scott  and  Sir  John 
SkMI.  in  t^dr  ktter  to  i^i«r /lueiM  Jay  wben 
"  "  'n  ITM.Btatiog the  general 
ug  in  prize  causes  in  Brit- 
(  admiraltj,  observed  that  those 
[(oidplBt  could  DOC  be  more  correctly  or  suc- 
□Httr  Rated  Ihaa  in  bo  extract  wtiich  they 
Bit  Eroia  tbU  report,  iacluding  the  passage 
,<«  qootod;  Bod,  in  describing  the  measures 
■Urt  ooffat  to  be  taken  by  the  neutral  claim- 
ai,  nl:  "  The  muter,  correspondent  or  con- 
ail  iffiini  to  ■  proctor,  wbo  prepares  a  claim, 
•anuTted  by  >o  kffldkvjt  of  the  clalnunt,  stating 
x^  lo  wtem,  u  be  believes,  the  .>alp  and 
■Jat  no  enemy  baa 
"  Wl-MUon,  Capt- 

li  has  oftoi  been  taia  by  judges  <J  high  au- 
tkncitj  itai  tbe  claimant  has  the  burden  of 
airtac  hM  title  to  the  property.  But  in  the 
Wb&q;  latr  I  in  wliich  this  was  said  there  was 
b«  I  rinde  dafmant,  and  either,  as  In  77i6 
,  .  >  Padcet,  3  C.  Rob.,  77.  87.  and  The 
I  fhtgft.  4  C.  Kob.,  90,  92,  the  words 
"Mppan  hia  title  "  were  used  as  equivalent  Ui 
te  fatral  exjanmion  ' '  prove  the  neutrality  of 
tht  mqenx-  Crwdttnt  v.  Leonard,  4  Cianch, 
mLV..  7%«  Jfary.  «  Craneh,  136. 146;  Story. 
■*.  1  Wfam..  SOS:  Tke  AtmUait  ItabMa,  6 
VWai..  1.  7T:  or  else  the  neatral  claimant  as- 
■ndadile  in  property  appearing  to  have  once 
Mand  loan  eaetny,  BB  in  7%«  Axotie  <e  jBe/Qf. 
1  C.  Bob..  HS.  SM;  The  Oovniat  of  Lauder- 
Afr.lC.  VUA..iSa\»BAThe8oglaMk,%&r>Ma, 
'-'  "*  C.Sfiiiiks.  Priie  Cases.  104.  Andb77'« 
II  ■oon  (P.  C),  371.  280,  287,  Lord 
"  iCockbom.dellveriiigtheJudgmeDt 
Lardt  Juttioa  Knight,  Bruce  and 
_  T^w.  ^r  Edward  Ryan.  Sir  John  Dodsou 
'  srijfr.  ^tutK(Maiile,Teveningupon  thefacts 
>  taan  of  J>r.  LushingtOD,  emphatically  de- 
ltoid m  aaaent  to  tbe  application  of  the  rule 
-----  ^  which  the  property  appeared  t  ' 
*   not  abown  lo  belong  to 

,^ofapriiecourtbelngini 

wisBownDlveraaUyadmitiea,  Is 
HMt  all  tbe  world,  as  to  all  mattera 
I  wiihiD  it*  jurisdiction.     WiUia'm4 
t.  7  CrmDCh.  423;  Bradtnet  \.  A'tp- 

•  I—.  O..  S  SunuL.  000.  But  It  does  not.  as 
''Jtmir  Xairiiall  obaerved,  "  establiah  any 
:>^M«  tart.  wiiluMit  which  tlie  sentence  may 

*  S*^  rid^fuOy  pTODOUDced."  If  the  res- 
>  ''■irmni  d  a*  prize  and  sold  by  order  of 
raoi.  Ifar  deem  of  condemnation  and  sale 
^Ai^iL  eridcnoe  of  the  lawfulness  of  the 
■■•  Bd  of  tbr  title  of  tile  purcbBser.  But 
1.  ti  doea  not  state  the  ground  of 

I,  U  ii  dot  even  conclusive  that  the 

r,  for  11  may  have  been 

mned  for  resisting  a 

„  lomterablockadedport: 

., ce,  this  sentence,  being  only 

•  i<  Itaown  correctoeH,  leaves  the  fact 
^  ^  npta  to  Inreatigatioii."  Maitg  r. 
■kw  t  CnDch,  498.  486. 
■  •  dance  of  acquittal  and  restitution  con- 
■^a."  t^raduea  aa  lo  all  tbe  world  that  the 
i^  »  aa(  lawful  prise  of  war.  Tt-t  Apoiion. 
>Wm  HI:  Jbynii*  v. /lu.'b.,  I8lOT7,157 
L  w  k  MifMBi  im  rwm,  it  Is  not  Invalidated 
Mr  ^o  IM  padisg  Ike  pfocmdioga  the  sole 


claimant  lias  died  and  hia  repreaenlatlTea  have 
not  been  made  parties.  iWioIbrw  v.  Dt>ane,  8 
Dall.,  54,  8«,  91;  Story,  note,  2  Wheat.  App., 
88;  8  Phllllm.  Inter.  L..  sec.  492.  It  does  not 
establish  the  title  of  any  particular  person,  un- 
less conflicting  claims  are  presented  to  the  court 
and  passed  upon.  In  Penlialloa  v.  Doane,  Mr. 
J-uihee  Iredell  said;  "  In  case  of  a  bona  fdt 
claim.  It  may  appear  to  be  good  by  the  proofs 
offered  to  the  court,  but  another  person  living 
at  a  distance  may  have  a  superior  claim  which 
he  has  no  opportunity  to  exhibit.  It  is  true,  a 
general  monilion  Issues  and  this  Is  considered 
notice  to  all  the  world,  but  though  this  be  the 
constructionof  Cbelawfrom  thenecessityof  the 
case,  it  would  be  alwurd  to  infer  in  fact  that  all 
the  world  had  actual  notice  and,  therefore,  no 
superior  claimant  to  the  one  before  the  court 
could  possibly  esiat."    8  Dall.,  91. 

When  tio  other  person  interposes  a  claim,  res- 
titution of  ship  orgoodsisordmarily  decreed  to 
the  master  as  representing  the  interests  of  all  con- 
cerned, or  to  the  peiaon  who  by  the  ship's  papers 
or  by  the  master's  oath  appears  to  be  the  owner. 
As  said  by  Sfr.  Juttice  Story,  and  repeated  by 
Sir  Robert  PhilUmore,  "The  property,  upon 
a  decree  of  restitution,  may  be  deltverea  to  tbe 
master  as  agent  of  the  shipper,  for  in  such  case 
tbemastcrisagentof  the  shipper,  and  is  answer- 
able lo  him."  a  Wheat.  App.,  70;  8  Phillim. 
Inter.  L.,  sec.  495.  See,  Letter  of  Sir  WlUlam 
Scott  and  Sir  John  Nlcholl  to  Chi^Jtitlieeiaj, 
above  cited;  and  Rom-v.  Himety.A  Cranch,  241, 
277,  In  which  Chi^  Juttiee  HarHhall  said: 
"  Those  on  board  a  vessel  are  supposed  lo  rep- 
resent bII  who  are  interested  in  it;  and  if  placed 
in  a  situation  which  requires  them  to  take  notice 
of  any  proceedings  against  a  vessel  and  cargo, 
and  enaoles  them  to  assert  tbe  rights  of  the  in- 
terested, the  cause  is  considered  as  being  prop- 
erly heard,  and  all  coneemed  are  partiee  to  it." 

Even  when  conflicting  claims  of  title  are  put 
in.  tbe  priie  court  will  not  ordinarily  determine 
between  them,  unless  one  of  the  claimants  is  a 
citizen  of  its  own  country. 

Thus,  In  a  case  In  which  an  American  vessel 
was  taken  by  the  Danes  and  captured  from  them 
bv  an  Engluh  ship  of  war  and  brought  Into  tbe 
High  Court  of  Admiralty  as  prize,  the  master 
made  affidavit  that  be  had  previously  sold  her, 
under  the  pressure  of  necessity,  by  reason  of  in- 
juries from  perils  of  tbe  sea,  to  one  Ormsby,  an 
American,  from  whom  tbe  Danes  look  her;  and 
separate  claims  were  presented  in  behalf  of 
Ormsby  and  of  Colt  ana  Edwards,  also  Ameri- 
cans, who  wereHdmltt«dtobelheorigiDalown- 
ers  and  whose  names  appeared  as  such  In  the 
register  and  other  papcnt  of  tbe  ship;  fHr  Will- 
iam Scoll,  after  onservinc  upon  tbe  circum- 
stances attending  tbe  sale  oy  the  master,  said: 
"But  the  court  u  not  called  upon  to  determine 
upon  the  validity  of  the  title. which  may  be  mat- 
ter of  discussion  hereafter  in  the  American 
courts.  It  is  only  required  to  glvepoasesslon," 
"The  ship's  register  and  all  the  papers  point  to 
Colt  and  Edwards  as  the  owners  ot  the  vessel, 
and  I  have  no  hesitation  in  restoring  the  possea- 
sion  to  them."  "  I.  therefore,  restore  the  poa- 
seasion  of  the  vessel  to  the  persons  appearing  by 
the  regl^r  and  ship's  papers  to  be  the  owneri, 
without  prejudice  to  such  ri^ts  as  Mr.  Orms- 
by, or  any  other  persons,  may  have  acquired  by 
purchase,  or  otherwise  as  shall  appear  to  the 
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propercomtoftaBtice in  America."  TfieShnng 
AElmira,  Edw.  Adm.,  117,  130,  131. 

la  The  Lata,  %  Spnuue,  177,  affirmed  on  ap- 
peal, 2  Cliff.,  169,  an  American  vesBel  owned 
b^Haxnell,  adtUenandresldeDtofHaine.waa 
taken  by  a  confedente  privateer  and  carried 
into  CharleBton,  Sontb  Carolina,  and  there  con- 
demned and  sold  by  a  tribunal,  acUng  under  tbe 
aesumed  anthorl^  of  tike  Confederate  States,  to 
persoDf  who  took  her  to  England,  where  she 
was  registered  in  the  name  of  one  Buihby,  after 
which  stie  was  <nkptured  on  tbe  high  seas  and 
brought  in  by  a  United  States  gunboat.  Claims 
were  presented  by  Maxwell  and  l)y  Bushby,  and 
KCler  hearing  counsel  in  behalf  of  each  claimant, 
as  well  as  of  the  captors,  tbe  court  decided 
against  the  claim  of  Buahby,  and  ordered  the 
vessel  to  be  restored  to  Maxwell,  on  condition 
of  payment  of  salvage  to  the  recaptors.  But  the 
(mmion  of  Jftdge  Sprague  shows  that  jurisdic- 
tKin  over  the  question  of  tiUe  was  exercised  only 
to  protect  the  rights  of  one  of  our  own  citizens 
asunst  foreigners,  to  proper^  in  the  possession 
d  the  court,  and  that  if  the  question  of  owner- 
ship were  wholly  between  foreigners,  the  court 
might  refuse  to  decide  It.    2  Spracue,  167. 

As  incidental  to  the  question  of  the  lawfulness 
of  the  capture,  prize  courts  have,  doubtless,  ju- 
risdiction to  determine  the  liability  of  the  cap- 
tors fordBniage8,expenses  and  costs,  occasioned 
by  their  own  wrongful  acts,  or  by  the  fault  of 
those  in  cliarge  of  the  prize  while  in  their  cus- 
tody. Le  Oaiix  v,  Eden,  2  Doug.,  SM,  610;  Tlie 
Sir«n.  7  Wall.,  163  [74  U.  8.,  XIK.,  139];  1 
Kent,  Com.,  S59.  But  tbe  learning  and  research 
of  counsel  have  failed  to  furnish  a  Bingi&  case, 
where  there  was  but  one  clamant  of  property 
libeled  as  prise  of  war,  in  which  a  prize  court 
has  undertaken  to  pass  upon  the  vaUdity  of  liia 
Htle  as  against  other  perHona,  or  in  which  Its  de- 
cree has  been  set  up  m  a  subsequent  suit  as  an 
adjudication  of  that  title  as  between  him  end 

All  the  proceedings  In  the  case  of  The  Wren 
were  acconllnK  to  tiie  usual  jiractice  in  prize 
rssi  causes.  The  ubel  was  filed  within  three  oays, 
'^  -'  and  the  monition  was  returnable,  and  tbe  hair 
Ing  upon  the  evldrace  in  |>r<«paratorfo  had,  with- 
in fourteen  days,  after  the  capture.  The  only 
claim  put  in  was  by  the  master,  under  oath, 
statinf  positively  that  he  was  the  master  and  as 
such  lawful  Iwllee  of  the  vessel,  and  cltdmed  her 
for  the  owner.  The  further  statement  in  the 
claim  that  L^rd  and  no  other  person  was  the 
true  and  bona  fide  owner  of  the  vessel,  was  only 
upon  information  and  belief,  and  reference  to 
herregister  in  tbe  possession  of  the  court.  That 
register  was  dated  at  Liverpool  six  months  be- 
fore, showed  laird  lohave  oeen  theowner.and 
had  at  its  foot  a  memorandum  staling  that  by 
the  Merchant  Shipping  Act,  1854  (Bt.  17  &  18 
Vict,  ch.  104),  It  was  not  a  document  of  tltle,and 
did  not  necessarily  contain  notice  of  all  changes 
of  ownership.  The  court  ordered  further  proof 
from  certain  witnesses  on  specified  Interrosalo' 
ries  to  be  taken  forthwith;  and,  after  a  final  hear- 
ing upon  the  whole  evidence,  announced,  with- 
in twenty-two  days  from  the  fiUns  of  the  libel, 
its  decree  of  condemnation,  whidi  was  after- 
wards entered  in  form. 

The  decree  of  this  court,  on  appeal.'merely 
reversed  the  decree  of  condemnation  and  direct- 
ed the  vessel  to  be  restored  to  the  claimanL  The 


references  in  the  argument  of  counsel  before 
this  court,  and  in  its  Judgment  delivered  by  JTr. 
JvsUee  Nelson,  to  the  evidence  upon  the  qtus- 
tion  whether  she  was  the  property  of  Laird  or 
of  other  persons,  were  only  by  way  of  sssisiing 
in  the  determination  of  the  sole  question  tx  u- 
sne,  whether  she  was  or  was  not  enemy's  pit^ 
erty  and,  therefore,  lawful  prize.  The  Wns,  G 
WaU,,68a[78U.S.,XVIIL,876].  TheflMld^ 
cree  of  the  district  court  recited  the  decree  and 
mandate  of  this  court,  and  in  conformity  theie- 
with  ordered  the  proceeds  to  be  paid  to  1yiiid,ilM 
person  appearing  to  be  the  owner  by  the  iiip's 
papers,  and  according  to  the  best  mformsiion 
and  bdlef  of  tbe  master,  as  stated  in  the  daim 
put  Id  by  him.  Neither  the  decree  of  this  couit 
nor  the  subsequent  decree  of  the  district  court 
determined,  or  assumed  todelenniae,BnyqtHS- 
tion  of  title  as  between  I^ird  and  Prioleau  or 
other  persons  whohadnot^pearedlntheeaun 

>r  contested  I&ird's  claim. 

The  libelants,  in  this  suit  against  L^id  pa- 
sonallv,  and  a^nst  Foster  &  TbomscHi  a  " 


sonally,  a 
garnishee 


...  have  tbe  burden  of  proving  that  tlw 
fund  in  tbe  bands  of  the  eamiahees  belonn  to 
Laird.  There  is  nothing  m  the  acts  of  Pr»kaa 
or  of  the  garnishees  as  his  attorneys  which  es- 
tops the  gamiaheeslo  deny  that  fact  and  to  put 
the  libelants  to  proof  of  it.  He  had  no  knowl- 
edge of  the  prize  i>roceedingB  ontil  after  the  de- 
cree of  condemnation.  Having  a  title  to  the  ves- 
sel under  the  bill  of  sole  from  lAird,  he  prose- 
cuted the  appeal  from  that  decree  in  laird's 
name  and  by  Laird's  authority.  Whatever  ef- 
fect Priolcau's  omission  to  disclose  his  own  in- 
terest might  have  had,  if  discovered,  upon  the 
Issue  in  ue  prize  cause,  or  might  have,  by  way 
of  estoppel,  if  tbe  present  suit  were  brought  bv 
tbe  United  States,  he  has  done  eothing  whico 
Laird  or  lAird's  creditors  have  been  misled  by 
or  have  acted  mpon.  The  titie  in  the  vessel,  as 
between  Laird  and  Prioleau,  was  in  Prioleau. 


name  of  Laird,  but  for  Prioleau.  There  bein^ 
no  estoppel,  eiUier  of  record  or  in  pait,  the  h- 
beUnts  fail  to  prove  that  the  fund  belongs  to 
I^ird,  and  cannot,  therefore,  maintain  their  nt- 
tachment. 

This  case  does  not  present  the  question  wheth 
er.  if  Prioleau  were  plaintiff  or  actor,  seeking 
affirmative  relief  twalnst  L^rd  or  against  these 
libelants,  he  must  be  considered  as  standing  in 
such  a  position  by  reason  of  his  having  concealed 
from  tne  prize  court  his  own  title  to  the  veasel, 
and  of  his  bavins  permitted  reetitatkin  to  be  de- 
creed to  LsSid,  Aat  the  court  would  decline  (« 
assist  him,  upon  theprindple  qipUed  in  De  Mtt- 
tanw.De  Mdlo,  12  Ksst,  388,  and4  Camp.,  tiO 

Decreet  c^fflrmed. 

Mr.  Juitiee  BUteh&rd  did  not  ait  is  Oil 
case,  and  took  no  put  in  its  decision. 
Tmeoopr-   Teet: 

Jamw  H.  ICoKBnner.Onk,  Bop.  Ooort,  tl .  E 


ly  Google 


Rdbbell  t.  Aixek. 
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JUfES  D.  BUS^LL  R  al.,  JppU.. 


iSJZ  R  ALLEN.  Ezn.,  and  VILUAM  R 

ALLEN  «r  Ai^,  Exn.  of  Thomas  AUjEN, 


<8n  B.  <!.  ROHO,  UR-im) 

Ch^ritaiU  gift,  wAm  falKL 

II  to  John 

, .  "lor  tin 

t  of  tbe  BuMell  IiMtttute  of  Bt. 

■  -    — — -  inotkma  to  the  giwitee 

nt  for  and  psr  ovvr  tbe 

D.  Prliidcnt  of'the  Board 

axtf  (totaUBuM^IpMltotoat  S&  Louta. 


ttornan  v.  AiWnum,  6  Ud.,  BSl ;  Ikitkitl  v. 
AU^Oen.,  &  Har.  &  J.,  803. 

Id  cases  which  hAve  been  upheld,  a  discrellon 
with  powerwM  given  lo  some  one  to  bring  tie 
trustee  or  donee  Into  exiBtence,  or  the  use  waa 
BO  clearly  defined  a8  to  be  capable  of  being  ipe- 


A^i  IfViUr.  BaOont  Snug  Ear.. Z¥&..,». 

The  Statale  of  43  Elizabeth  ia  not  suited  to 
our  condition  of  eodetj,  or  institutions. 

Wiaiam*  v.  WiOiamt,  8  N.  Y.,  S46 ;  XnMrvo^ 
rated  8oe.  y.RMuvrdt.l  Dm.  &  War.,S01  ;(S. 
C.)  4  It.  Eq.,  177;  OuM  v.  Hotpitai  (*upra}% 
Ihamlier*  v.  8t  Loui*.  S«  Mo.,  6^. 

Mfm.  Chester  H.  Kmm  and  W.  B.  Dm- 
aidiofi,  for  appellees : 

A  tnut  for  edacational  purposes  ti  ■  cboritf 
in  a  legal  sense. 

Art»  V.  Cto«y,  24  How. ,  4«  («  U.  8. ,  XVI. , 
701- 


1  In  (be  Itaonm  ot  the  donor  a 


.   SMm  fbr  tbe  Eastern  District  of  Bfisaourl. 

TWUIhttais  case  was  filed  in  the  court  be- 
Isv.W  tbe  wpeDuU,  as  heln  of  WUllam  Rub- 
4  ^eeaSBO,  to  bave  a  certain  trust,  created 
kj  4n  aid  wnUaiD  Ranell  by  certain  Instru- 
■■B  enrated  bj  him  before  his  death  for 
At  pvpose  of  fonndiog  an  educational  InsH- 
tiAN  k  8c  Louis,  declared  invalid,  and  to 
*MliA  te  Uen  thereof  a  trust  in  favor  of  the 
hrid  tl  the  Hid  Waiiam  Rusedl,  aod  for  an 


«  bill,  the  complain- 
■nsaMcaled  to  tbltconn. 

Tie  fsoa  of  tbe  case  are  fuUf  staled  hy  the 
'ma.     

* ^TM** Brwwu  and  W.  M.  Springer, 


llJen  T.  AMMvr,  28N.  T.,  8» ;  Andrmey 

3  r  aa.  a^..  4  eaodf.,  im. 

nkwMoanoededinFida/T.mfianf.aHow. 

■»  T.  *£«■<», 2»  Mo., M». 

A  be  remedied  by  a  Court  of 

r.  ftat,S2  Coui. ,  58, 54,  Ai>d  cases  there 
«« .  £r  Am  t.  MtSamara.  5  Iowa,  134 ;  ./In- 
*WT.  Jbv  r«r*J90.  AK..4  8andf..1B6:  HW- 
^  ■.  ri»«H.  »4  N.  Y. .  S37 :  Fonftrin  V.  Al- 
-~(.1T  B«xw-,aM{5»C.S.,XT.,8S). 

h  ^  foBowtM  cases  tbe  trust  has  been  held 
»iU  hecaov  ofiUMftainty  of  tbe  chaiiUble 


i  How.,  5S ;  Onmu 

■e  ^..14  X.T.,l«rT:  VnUmtv.irillMs   . 
*l  T.«7:  At»Mf*T.  &HMMI(f«;ml)lFlI- 


ltf  »«<aeHH.-  bnMtesoUii 
L.  •  C.  S.  0  Bov.>.  Ut. 


Thee. 


education  ot  youth  was  a  charitable  use 
under  tbe  express  lenna  of  the  Statute  of  48 
Elizabeth,  ch.  4. 

The  Enelish  etatute  Is  In  force,  both  In  Ar- 
kansas and  UisBouri,  each  having  adopted  the 
law. 


The  later  decisions,  however,  have  exploded 
the  doctrine  that  equity  Jurisdiction  was  at  an 
dependent  upoa  that  statute. 

OvM  V.  Hc^tat,  96  U.  S.,  808  (XXIV.,  4fiO); 
Vidaiii.Phaa.,  2How.,lS8;  Fimtain  y .  Baf- 
noi,  17  How..  878(58  0.  8..  XV.,9a)- SefimMB 
V.  Hat,  W  Ho.,  SOS  ;  2  Story,  Eq.  Jur.,  sec. 
1187. 

A  devise  to  a  corporation  to  be  created  by 


jmsMntf  to  one  lnc«»ble,  and  a  devise  *n  fu- 
tttro,  to  an  artificial  being  to  be  created  and 
enabled  to  take." 

OuidT.BotpilaHMtBnt);/ngia-v.8aaor^  Savg 
Bir.,8Pe(..M;;^tiiMv.  Oonb  0Cranch,283; 
FidtU  V.  Oirard,  2  How..  197 ;  UnivenHs  v.  In- 
diarta,  14  How.,  9B8 ;  B»at^  v.  Eurb,  2  Pet., 
S66. 

"  It  is  Immaterial  whether  tbe  person  to  take 
be  in  ««*#  or  not  •  •  "  or  how  uncertain 
tbe  objects  may  be,  provided  there  be  a  discre- 
tionaiT  power  vested  anywhere  over  the  ap- 
plication of  the  testator's  bounty  to  those  ob- 
jects." 

mtmanv.  Leg.  17  Sera.  &  B.,  88;  3  Story, 
Eq.  Jur.,  sees.  1185-8  and  cases  cited  ;  Adams, 
Eq.,p.  eSi&Amutt  V.  /7«m,  60  Mo.,696;  Ang. 
&  Ames,  Corp.,  sec.  184. 

Mr.  Jutlie»  Ontf  delivered  the  opinion  ot 
the  court: 

This  is  a  bUl  in  equity,  filed  on  the  16tb  of 
April,  1878.  by  two  of  the  heirs  at  law  and  next 
of  kin  of  William  Russell,  of  St.  Louis,  against 
Thomas  Allen,  lo  establish  a  trust  in  favor  of 
Russell's  heliB  at  law  and  next  of  kin,  and  for 
an  account. 

Tbe  biU  allws  that  on  the  10th  of  July,  18W, 
William  Russdl  and  John  S.  Homer  executed 
four  indentures  of  trust,  by  each  of  which  Rna- 
sell,  in  consideration  of  $1  paid,  "  And  for  di- 
vers other  good  and  valuable  conriderations,  but 
chie^p'  'itf  the  purpose  of  foundiog  an  instltu- 
«B7 


1SS-1T8 


Sdfbkmk  Coubt  or  the  UmrED  Statbs. 


tfon  for  the  ednatUm  of  yoath  In  Bt.  Louis 
CouD^,  Musouri,"  granied  tind  coovejed  to 
Homer,  his  executors  aud  adminiattBtors  or 

succeaaors,  in  truet  forever,  certain  Unda  and 
peraonal  property  In  the  State  of  Arkansas,  to 
have  and  to  hold  tbe  Bsme  unto  him,  hts  ex- 
ecutors, administrators  and  successors,  in  trust 
' "  To  and  for  the  foUowIng  uses  and  purposes, 
to  wit :  the  said  properly  is  convevM  for  the 
use  and  benefit  of  the  Russell  Institute  of  Bt. 
Louis,  Missouri ; "  and  empowered  and  directed 
him  and  theiu  to  sell  the  same  as  »K)n  as  con- 
Tenlently  might  be,  and  to  account  for  and  pay 
OTer  the  proceeds  yearly  or  oftener,  deductmg 
tbe  reasonable  expenses  of  executing  tbe  trust, 
■■  To  Thomas  Allen,  President  of  the  Board  of 
Trustees  of  the  said  Russell  Institute  at  St. 
Louis.  Hissouri,  and  his  receipt  therefor  shall 
be  a  full  di.scharge  of  the  said  party  of  the  sec- 
ond part  for  the  amount  so  paid  and  the  applica- 
tion thereof ;"  and  Homers  trustto  be  brought 
to  a  close  and  the  net  proceedr  lAid  over  as 
90on  as  conveniently  might  be,  and  if  not  con- 
cluded within  ten  years,  the  properly  remain- 
ing undisposed  of  to  be  sold  by  public  auction 
and  the  proceeds  paid  over  as  b^ore  required. 
In  each  of  the  four  indentures,  reference  was 
made  to  the  three  others,  and  It  was  "  Declared 
that  all  of  said  conveyances,  including  this,  arc 
made  to  one  and  the  same  person  for  one  and 
the  same  use  and  purpose,  and  that  tue  same 
arc  and  are  to  be  deemed  and  taken  and  ac- 
counted for  as  one  trust,  according  to  the  con- 
ditions of  the  deeds  respectively,  it  having  been 
intended  by  said  deeds  and  this  present  one  to 
convey  all  of  the  remaining  property  of  the 
said  William  Russell  hi  the  said  Stale  of  Ar- 
kansas to  the  said  party  of  the  sscond  mrt.  to 
and  for  the  use  and  benefit  of  the  said  Russell 
Institut«  of  St.  Louis,  Missouri."  After  this 
clause,  in  one  of  the  indentures,  were  added 
the  words  "  represented  by  their  president  as 
aforesaid."  Each  indenture  contained  a  cove- 
nant by  Homer  "faithfully  to  perform  the  trust 
hereby  created," 

The  bill  further  alleges  that  Homer,  in  the 
execution  of  bis  trust,  has  converted  a  lar^ 
portion  of  tbe  property  into  money  ;  has  paid 
over  to  Allen  the  sum  of  about  $50,000  ;  and 
has  conveyed  and  transferred  to  Allen  the  prop- 
erty remaining  unsold,  and  that  Allen  holas 
(16S]  ana  controls  the  whole  fund,  and  has  never  ap- 
plied to  any  court  for  aid  in  the  dispositioQ  and 
application  thereof,  and  has  In  no  way  used  or 
recognized  the  fund  as  held  by  him  in  trust  for 
theuses  declared  by  Russell. 

The  hill  further  alleges  that  there  whs  m 
the  time  of  the  execulioa  of  tbe  indentures 
aforesaid,  nor  before  or  since,  any  such  educa- 
tional institution  as  was  referred  to  therein:  that 
at  the  time  of  such  execution  Russell  was,  from 
paralysis, infirm  in  body  and  weak  in  mind;  and 
that, while  he  then  mooitestly  proposed  tofound 
such  an  institution,  yet  in  bis  increasing  inca- 
pacity of  body  and  mind  during  the  short  peri- 
od that  intervened  between  that  time  and  his 
death,  be  failed  to  accomplish  bis  philanthropic 
purpose:  that  be  died  in  1966.  without  ever  hav- 
ing founded  such  an  institution,  or  delegated  to 
Homer  or  to  Allen,  or  to  any  other  person  or 
corporation,  authority  to  organize  a  Russell  In- 
stitute, and  that  no  such  autnority  has  hitherto 


capable  of  receiving,  holding  and  administering 
the  trust  fund  created  by  the  indentures;  thst 
the  benefleiaries  of  the  trust,  so  far  as  can  be  ik- 
termlned  by  the  terms  of  tbe  indentures,  tit  un- 
certain and  indefinite,  and  the  trust  is  iDVilid; 
and.  there  being  no  debts  outstanding  against 
Russell's  estate,  the  trust  fund  belongs  to  his 
next  of  kin. 

To  this  bill,  Allen  filed  a  general  demDirer, 
which  was  sustained  and  the  bill  dismissed. 
[Btu»cUv.Aaen],Sim..i3!i,  The  plaintiSs 
appealed  to  this  court  Pending  the  appeal, 
Allen  has  died,  and  his  executors  have  Wn 
made  parties  in  his  stead. 

The  deeds  of  gift  state  that  they  are  msde 
"Chiefly  for  the  purpose  of  founding  an  insti- 
tution for  the  education  of  youth  in  St.  Lotus 
County,  Missouri;"  theyconvey  the  property  to 
Homer  and  his  successors  in  trust  "Fortheuse 
and  benefit  ofthe  Russell  Institute  of  St.  Louis, 
Missouri;"  they  direct  him  to  sell  the  proper!)' 
and  account  for  and  pay  over  the  proceeds  "To 
Thomas  Alien, President  ofthe  Board  of  Trust- 
ees of  the  said  Russell  Institute  of  St.  Louie. 
Missouri,"  whose  receipt  shall  be  a  full  dis- 
charge of  Homer ;  and  they  end  by  declaring 
that  all  these  conveyances  shall  be  deemed  taken 
and  accounted  foras  one  trust,Bnd  tliat  it  is  the 
intention  of  the  donor  to  convey  the  property 
included  In  all  of  them  "to  and  for  the  benenl 
of  the  said  Russell  Institute  of  St.  Louis.  His- 
souri," to  which  one  of  the  deeds  adds  "reioc- 
scDtedby  their  presidentas aforesaid." 

The  donor  thus  clearly  manifests  his  pnrpose 
to  found  an  institution  for  the  educatiiHi  of 
youth  in  St.  Louis,  to  be  <^ed  by  his  name ; 
and  he  executes  this  purpose  by  convepng  tbe 
property  to  Homer  in  trust,  to  bold  and  convert 
mto  money  and  pay  that  money  to  the  offlcen 
of  the  institute  when  incorporated  and  a  boon) 
of  trustees  appo  nted.  Thedirection  to  pay  the 
money  to  Allen,  as  president  of  the  board  of 
trustees,  and  the  mention,  at  tbe  close  of  one 
of  the  deeds,  of  the  institute  as  represented  by 
Its  president  as  aforesaid,  cleari^  ahow  tbti 
the  fund  is  not  to  be  paid  to  Allen  individually; 
and  whUe  they  imply  the  donor's  wish  that  Al- 
len should  be  the  first  president  of  the  boatd  of 
trustees  of  the  institute,  they  do  not  make  bis 
appointment  to  and  acceptance  of  thst  office  a 
condition  of  the  validity  of  the  gift  or  of  tbe 
carrying  out  of  the  donor's  charitable  purpose. 
The  terms  of  the  deeds  clearly  ahow  that  tbe 
donor  did  not  contemplate  or  intend  doing  any 
further  act  to  perfect  his  gift.  It  is  not  pre- 
tended that  tbe  allegations  in  the  bill  as  to  bis 
weakness  of  body  and  mind  amount  to  an  alle- 
gation of  insanity,  and  they  are  inelevant  and 
immaterial. 

Tbe  principal  grounds  upon  which  the  plaint- 
iffs seek  to  maintain  their  bill  are  that  the  deeds 
create  a  perpetuity ;  that  the  uses  declared  are 
not  charitable;  and  that,  if  tbe  uses  are  charita- 
ble, there  are  no  ascertained  beneficiaries  and 
no  donee  capable  of  assuraing  and  administer- 
ing tbe  trust,  and  the  uaes  are  too  indefinite  to 
be  specifically  executed  by  a  court  of  chancery. 
But  these  positions,  asappKed  to  the  facta  of 
the  case,  are  Inconsistent  with  the  fundaroent- 
al  principles  of  the  law  of  charitable  uses,  ai 
107  U.  S. 
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irtht  Uw  of  England  from  before  tbe  Stat- 
pf  48  EBx.  .ch.  4,  end  by  the  Uw  of  this  coun- 
■tlbe  |we*eotdaj  (except  in  those  fitatee  in 
'-b  it  hw  b«eu  mtricied  bf  gtotute  or 
ikdiioo,  M  In  Viralnia,  Mainland 
recentif ,  in  New  York),  trugts  for  public 


i^' 


for  objeda  of  perm&iieni 

to  tbe  public,  they  may  be  perpetual 


Biht 


Ikrir  dmtion,  and  are  oot  within  the  rule 
■bIbM  petpetuities ;  and  tbe  insCruinenIa  cre- 
tOMfttiaa  abovld  be  so  construed  as  to  give 
ttia  dbct  f(  posaible,  and  to  cany  out  the  gen- 
<f*l  JMMtioB  of  the  donor,  when  clearly  mani- 
IMtd,  ercB  if  tbe  particular  form  or  manner 
paiBicd  oat  by  him  rsnuot  be  followed.  They 
■n  sad.  indeed,  must  be  for  the  benefit  of  an 
taMaiie  munber  of  persons;  tor  if  all  the  ben- 
lUvin  ate  personally  designated,  tb*^  trust 
bdn  the  fawnHal  element  of  indeflniteneea, 
vUek  ia  one  (^ararCteristlc  of  a  legal  charity. 
't  describes  the  general  nature  of 

' 1,  he  may  leave  the  details  of 

to  be  aetlled  by  trustees  un- 
"^  of  a  court  of  chancery; 
me  trustees,  or  the  death 
n  of  the  trustees  named,  will  not 
MBMthetrtut,  but  the  court  ivillappoint  new 
>MSM  in  their  rtawL 

Tkepnrioaa  adjudications  of  this  court  upon 
fti  nMec*  of  ciwintaUe  OMa.  go  far  towards  de- 
fefBinbg  tbe  qnertion  preaented  in  this  case. 
it  (kc  extent  and  effect  of  theac  adtadlcatlons 
terc  hardly  been  appreciated.itwiUoe  conren- 
iiM  to  Kate  the  aubetance  of  them. 

Tke  caw  of  BopCM  Am.  v.  Hart,  i  Wheat.. 
1  ia  wUdt  a  bequest  by  a  citizen  of  Virginia 
~  To  the  Bafidst  Aaaodation  that  for  ordinary 
■a>tiaiPIutodetphlaBDiiually,"a8a  "perpet- 
«l  fand  for  tbe  education  'of  youths  of  llie 
(bpt^t  Jeoomination  who  shall  appear  prom- 
inx  for  ibe  ministry,"  was  declared  Tola,  was 
InlK]  opuo  an  imperfect  surrey  of  the  early 
Isrt^  aailKiritiea,  and  upon  the  theorr  that 
ttr  Ea^tkh  law  of  charitable  uses,  which,  It 
*M  idnitted.  would  sustain  the  bequest,  had 
»  itisis  in  the  Statute  of  Elizabeth,  which 
IM  hn  repealed  in  Virginia.  That  theory  has 
Mn.  ap(«  a  more  thorough  examination  of 
Ar  pspjedfut*.  been  dearly  shown  to  be  em>- 
■fXM  n-M  T,  (hrard,  3  How.,  137;  Perin 
'  '■-^.S4  How..4MI«3  L'.B.,  XVI.,  7011; 
f»tU  T.   Wat/in^fbm   Ibfpilal.  06   U.   6..  SOS 

Stn'..  tBoy  And  tbe  only  cases  in  which 
cmn  baa  followed  the  decision  In  BapUit 
J».  >  Bvf,  bare.  Mke  it,  arisen  In  tbe  State 
tf  TkxWa,  by  tbe  decisions  of  whose  highest 
«•*■  cfeatWn,  except  in  certain  cases  spedfled 
^  MCMe,  ai«  not  upbdd  to  any  greater  ex- 
Mi  Am  Mber  tntsta.  ITAea^  t.  fimith,  9 
■(•..  ».  Km»  T.  (Mbotur,  101  U.  8.,  862 
HIT  .  W»J. 

tmBrnHf*.  JTartr.  9  Pet ,  660,  the  owners  of 
■  s«s  4  had.  afterwiida  part  of  Oeorgelown, 
hM  m  »m  aa  a  town,  and  made  and  recorded 
•  1^  if  R,  ■■rkiag  one  lot  as  "  for  the  Lu- 
*^H  CbnR*;'  aad  tbe  Lutherans  of  the 
a*y  wdety  not  jnconiorated, 
■     "-  "^' -'lis  lot  as  a 


church  for  public  worship,  and  fenced  In  and 
used  the  land  as  a  cbtuvbyard,  for  the  burial 
of  others  as  well  as  of  Lutherans,  for  flfty 
years.  Upon  these  facta,  it  was  held  that  the 
Bill  of  Rights  of  Man-land,  affirming  the  valid- 
ity of  any  sale,  gift,  lease  or  devise  of  land,not 
exceeding  two  acres,  for  a  church  and  burying 
ground,  recognized,  to  this  extent  at  least,  the 
doctrine  of  charitable  uses.under  which nospe- 
ciflc  grantee  or  trustee  was  necessary;  that  (Lis 
land  had  been  dedicated  to  a  charitable  and 

E'  >us  use,  beneficial  to  the  inhsbitanta  general- 
whlch  might  at  all  times  have  been  enforced 
ough  tbe  intervention  of  tbe  government  as 
parent patj-in,  by  its  Attorney -Glenerai  orother 
law  officer;  and  that  a  committee  of  the  society 
might  maintain  a  bill  in  equity  to  restrain  by 
injunction  the  heirs  of  the  original  owners 
from  disturbing  that  use. 

In  Ingli»  v.  Sailing  SKogllarbor,  8  Pet.,  90, 
a  citizen  of  New  York  devised  land  to  Uie 
Chancellor  of  tbe  State,  the  Mayor  of  the  City, 
and  others,  designating  them  all  by  their  om- 
ciftl  titles  only,  and  lo  their  respective  sncco»- 
Bors,  in  trust  out  of  the  rents  and  profits  lo 
build  a  hospital  for  aged,  decrepid  and  worn 
out  sailors,  as  soon  as  the  trustees  should  Judge 
that  the  proceeds  would  support  fifty  sucn  mII- 
ors,  and  to  maintain  the  hospital  and  support 
sailors  therein  forever;  and  further  declared  it 
to  be  his  will  and  inlendon,  that  if  this  could 
not  be  legally  done  without  an  Act  of  incorpo- 
ration, the  trustees  should  apply  to  the  Legis- 
lature for  such  an  Act.  and  that  the  propMly 
should,  at  all  events,  be  forever  appropriated  to 
tbe  atMve  uses  and  purposes.  An  Act  incorpo- 
rating the  truAteee  was  passed  and  the  hoapiUd 
was  established.  A  majority  of  the  court  held 
that  the  trustees  took  personally  and  not  In 
their  official  capacities,  and  that  upon  their  In-  [168] 
corporation  the  legal  title  vested  by  way  of  ex- 
ecutory devise  in  the  corporation  aa  against  the 
heirs  at  law;  and  thediBsentingJudgesdlffei'ed 
onl^  as  to  the  legal  title,  and  not  as  to  the  va- 
lidity of  tbe  charitable  trust. 

In  McDonogk  v.  Murdoch,  IS  How.  867,  a 
citizen  of  Loiusiana,  declaring  his  chief  object 
(o  be  the  education  of  the  poor  of  the  Cities  of 
New  Orleans  and  Baltimore,  made  a  devise  and 
bequest  to  the  two  cities,  one  half  to  each,  the 
income  to  be  applied  by  Ixwrds  of  managers, 


should  oblsin  acts  of  iocorporstloL,  ._  

sary,  for  the  education  of  the  poor  and  other 
ch^table  purposes,'  in  various  ways  specified. 
And  In  case  the  two  cities  sliould  combine  to- 
gether and  knowingly  and  willfully  violate  tbe 
conditions,  then  he  gave  the  whole  property  to 
tbe  Blales  of  Lotiisiaca  and  Maryland,  in  equal 
halves  "for  the  purpose  of  educating  the  poor 
of  said  States  under  such  a  general  system  of 
education  as  their  respective  Legislatures  shall 
establish  by  law."  The  court  held  that  the  de- 
vise to  the  cities  was  valid,  and  that  the  testa- 
tor's directions  as  to  the  management  of  the  in- 
come "  mu.><t  be  Tciranlcd  as  s'jbeidiary  to  the 
general  objects  of  his  will,  and  whether  leaal 
and  practicable,  or  otherwise,  can  exert  no  In- 
fluence over  tbe  question  of  its  validity; "  and 
expressed  the  opinion  that  the  falluni  of  Ibe 
devise  to  the  cities  would  nut  have  benefited 
the  helis  at  taw,  for  in  that  event  the  llmitatitHi 
SM 
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BDdlhfW 

antborized  his  ezectilon  m  the  nmlTor  of 
them,  after  the  death  of  hi*  wife,  lo  diqioae  of 
the  reaidiie  ci  his  eetate  '_'  For  tlie  tue  of  each 
charitable  iuMituiioiu  in 


ored  populatioii  in  each  of  the  Mid  Stalee  of 
Penn^Irania  and  Bouth  Carolina  abaU  partake 
of  the  beneflta  tbeteof."  In  that  caae,  the  le»- 
latoT  Itad  not  tdmself  defined  the  natore  of  the 
charitaUe  oaes,  nor  antliorized  anyone  bat  his 
execulora  to  desiniale  them;  and  the  point  de- 
cided waa  that,  tbey  barinf  all  died  without 
dolne  ao.  the  Circuit  Court  of  the  United  States 
for  the  District  of  Pennsjlrania  oonld  not  sua- 
■lain  a  bill  to  establish  them,  filed  br  charitable 
inatitntions  in  Pennsylvania  and  South  Caro- 
liiia  in  the  name  of  Ihe  odministiator  de  Atmu 
jum  and  next  of  kin  of  the  testator.  The  ques- 
tion there  was,  whether  the  authority  of  acourt 
of  chancery,  under  such  circumstances,  be- 
longed lo  its  ordinaiy  jurisdictioB  over  trusts, 
or  to  ita  prerogative  power  under  the  sign  man- 
ual of  the  Crown,  which  last  has  never  been  in 
troduced  into  this  country.  See,  Boyle,  Char- 
ities, 288,  239:  Jadaoa  v,  PhilUpt,  U  Allen, 
S89.  ST6,  088.  No  qnestlon  of  the  validity  of 
the  gift  as  agwust  toe  next  of  kin  was  present- 
ed; and  even  Chief  Juttift  Taney,  whc,  difler- 
ing  from  the  rest  of  the  court,  alone  asserted 
that  "If  the  object  to  be  benefited  is  BO  tndednite 
and  BO  vaguely  described  that  the  bequest  ccnld 
not  be  supported  in  the  case  of  an  ordinary 
trust,  it  cannot  be  established  in  a  court  of  the 


»r  representative  of  the  testator  to  recover  prop- 
erty or  money  bequeathed  to  a  charity  could 
not  be  m^ntafned  in  a  court  of  the  United 
States  if  the  bequest  was  valid  by  the  law  of 
the  State.  17  How,,  885,  3M  [58X1.  S..  XV., 
Bll.  Accordinriy,!nior>nj»v.  JfarjA,6  Wall., 
887  [73  U.  8.,  XVlII. ,  803],  the  court  dismissed 
a  bin  by  the  next  of  kin  to  set  aside  a  bequest 
by  a  cittTen  of  Massachusetts  "in  trust  for  the 
benefit  of  the  poor,"  by  means  of  such  incorpo- 
rated charitable  institutions  as  should  be  desig- 
nated by  three  persons  appointed  by  the  trust- 
ees or  their  successors;  such  a  bequest  being 
valid  under  the  law  of  Massachusetts  as  habit- 
ually administered  in  her  courts. 

In  U.  8.  V.  Fm.  U  U.  8.,  315  [XXIV.,  192], 
this  court,  afflnning  the  judgment  of  the  Court 
of  Appeals  of  New  York  in  53  N.  T.,  630,  held 
a  devise  of  land  in  New  York  to  the  Unil«d 
States,  for  the  purpose  of  assisting  to  discharge 
the  debt  contnctea  by  the  war  for  the  suppres- 
sion of  the  rebellion,  to  be  invalid,  solely  be- 
cause bv  the  law  of  New  York,  as  declared  by 
recent  oeclsions  of  the  Court  of  Appeals,  none 
but  a  natural  person,  or  a  corporation  created 
by  that  Stale  vritb  authority  to  take  by  devise, 
riTll  could  be  a  devisee  of  land  in  that  State.  Where 
'  not  prohibited  by  statute,  a  devise  or  bequest 
for  such  a  purpose  is  a  good  charitable  gift. 
N^htingalt  v.  OouBmm,  5  Hare,  484,  and  S 
Phil.,  Sk;  Didtm  T.  v:  &.  lao  Mass.,  Sll. 


for  foandUnca,"  lo  he  bob  bra  onamioa  lo 

*"  i-TlaMirtiTii  ^j  Artii/OfgiTwWliiiiaiiiiil 
t^  the  traateca  or  their  mtcMsoti  ami,  qm 
sodi  inoMporatkn,  to  amwvj  th«  laad  to  Oe 
oorponlion  in  fee.  It  ««■  wteadrt  for  ihe 
heirs  at  law  that  the  drviae  waa  void,  because 
it  was  to  a  ooipecatkm  In  be  eatahliabed  in  the 
future,  and  might  not  lakeeflect  within  the  rult 
agtiatt  peTpetnities,  and  beeaaac  of  the  nnoff- 
iSnty  of  the  bwieflciariea;  and  triwemt  tns 
made  to  the  Hairland  Statoleof  WHbof  IW, 
sta  in  force  in  the  Districi  ol  OohnnUa,  no- 
viding  that  no  win  aboold  "Be  eActal  to 
create  any  Inleraator  petpetniijr,  er  make  laj 
limitatiou,  or  anwiitit  any  uses,  art  now  ptr- 
mitted  by  theConstitntkaiwlawsirftbeSls^" 
and  lo  aseriesof  dedsiona  in  Maryland,  htddjng 
that  the  Statute  of  Elizabeth  was  not  in  foRC  in 
that  State,  and  that  chariialde  nsea  were  than 
governed  bv  the  same  rrtlea  as  pnvate  tnatt 
Bat  those  aedsions  having  been  made  hdcc  the 
eeparadon  of  the  District  uColnmtda  from  the 
Stole  of  Maryland,  the  conrt  held  that  Ihe  case 
must  be  determined  upon  general  prindfJes  ol 
jurisprudence,  and  that  the  devise  waa  valid. 
The  objection  to  the  validity  of  the  ^  be 

fore  us,  as  lending  to  create  a "-'^  '- 

fully  met  by  the  cases  of  Ingti*  v. 
Hartor,  MeDonogh  v.  MwrdoA  and  OiiM  v. 
pital,  above  cited,  which  cleariy  show  thai  ■ 
gift  in  trustfor  a  charity]  not  existing  at  thedale 
of  the  gift,  and  the  beginning  of  whose  eiiK- 
._i_ ^*iich  is  lo  take  effect  np- 


n  bemg  and  tweuty-oM 
is  valid,  provided  there  is  no 
r  meanwhile  to  or  for  the  bo- 


ia  accord  with  1  ^ 
the  higbest  authority,  of  which  it  is  suffldoit 
to  refer  to  the  leadiug  case  of  Dawnins  OoUegt, 
reported  under  the  nsme  of  Attji-Oen.  v.  jWn- 
ing,  in  Wllmot,  1  Dick.,  414  and  2  Amb,  S50, 
571,  and  under  the  name  of  Atty-Oen,  v.  Bott- 
yer  mZ  Ves..  714,  6  Ves..  300  and  8  VeB.,»e, 
and  to  the  recent  case  of  Chambtriat/iu  v. 
J^«afc«fe,  L.  R  8Ch.App.,a)6.  See,  also,  Atn- 
dermm  v.  Whik,  18  Piti.,  3S8,  386 ;  OdeU  v. 
Odrll,  10  Allen,  1. 

That  the  pit  is  for  a  charitable  use  cannot  be 
doubted.  All  gifts  for  the  promotion  of  edn- 
cstioD  are  charitable,  in  Qie  legal  sense.  Tbe 
Smithsonian  Institution  owes  its  exislence  to  > 
bequest  of  James  Bmithson,  an  Englishman, 
"To  the  United  States  of  America,  to  found  at 
Washlngton.under  the  name  of  the  Smithsonian 
Institutfon,  an  establishment  for  the  inotaae 
and  diffusion  of  knowledge  among  men."  See, 
Acts  of  Congress  of  first  July,  1886,  ch.  252  [r. 
Stat,  at  L.7m1;  10th  August.  1846,  ch.  178  [9 
Stat,  at  L.,  1021.  Thiswas  held  by  X^nf  Ung- 
dale,  Master  of  the  Rolls,  in  U.  8.  v.  i>rasf 
tmmd,  dedded  in  1838,  to  be  a  good  charitable 
bequest.    The  decision  on  this  point  b  not  con- 

._,..-a-_... 1 — jport^but<^)pearBlqriba 

lien  Hittlsta'  to  Englatxl 


tetters  of  Mr.  f&iah,  then  Minlst^  to  Englatxl 
(printed  Id  the  docummts  relating  to  the  OTigia , 
and  Histoiy  of  the  Smithsonian  Inatttutkm,pub- 1 
lished  1^  the  Institution  in  1879),  t-  ^--   * 


have  beeti 
107  r.  S. 


Mde  tttK  fuH  trg^ameiit  in  behalf  of  the  Unit- 
ed Stttea  br  Mr.  Pemberton  (afterwuds  Mr. 
hnberton  Iicigh  and  Lord  KinKsdown),  and 
«■  (Ufberale  consideTatloii  br  the  Uaater  of  the 
Sotk  HirtofTOf  Smithwman  InatiCutloD,  16, 
If .  91,  56,  S8,  flS.  And  It  was  dted  as  author- 
iMiTC  Ib  WJMttr  T.  Bhou.  7  H.  L.  Caa.,  124, 
141.  lU.  Inwhidi  theHonaeof  Lords  held  that 
a  boqnac  In  tnjst  to  be  applied,  in  the  discre- 
HOB  of  the  tnuteee,  "  For  the  benefit  and  ad- 
^tarttBmttf  uid  pfopagatioD  ot  education  and 
hwatiH  io  every  part  of  the  world,  aa  fat  aa 
I  III  iiiaiilaiii  III  will  penult."  was  a  valid,  char- 
tailt  htmnat  and  not  rold  lor  uncertainty. 

"ScboMs  of  kaming,  fr«e  acbools  and  schol- 
an  in  anirersitlea,"  are  among  the  charitiea 
Muoated  in  tbo  Statute  of  ElSabeth;  and  no 
OoKa  ha**  been  more  constantly  and  uniformly 
■phrid  aa  dkaritable  than  those  for  the  eatab- 
Mifnt  or  Ripport  of  sdiooli  and  colleges. 
Pmy,  Tnutt,  lec.  700.  That  the  gift  "For  the 
fBftm  of  foondine  on  Institution  for  the  edu- 
owai  of  yoath  in  81.  Loola  County,  MlBsouri," 
i  to  br  managnd  b;  a  iMiard  of  trualeea,  ia  aiu- 
icimly  definite,  is  shown  by  the  decisions  of 
tUi  conn  in  iVrt'n  t.  Car«i/  and  Ovid  v.  Bo*- 
pm,  above  dlad,  as  well  as  by  that  of  the 
Hoar  of  Lords  in  Dundee  MmutraU*  y.  Mor- 
'u.S3bcq..lU. 

TW  law  al  Misaourt,  as  declared  by  the  Su- 
paw  Coon  of  that  State,  anstatns  the  validity 
li  lUa  ctft.  la  Chamben  v.  8t.  Loait,  29  Mo., 
to,  a  Serim  and  beqoeM  to  tbe  City  of  St. 
Looii,  ia  trust  "To  be  and  constitute  a  fund  to 
teaisk  icU«f  to  all  poor  emigrants  and  travel- 
«■  ""— *«g  to  Si.  Iiouis  oa  their  way  bona  fide 
to  Mde  is  tbe  Weal,"  which  was  objected  to 
ftr  mdrifadteneM  in  tbe  object,  as  wdl  as  for 
«iat  of  e^Mdty  in  the  trustee  to  take,  was  held 
to  k  valkL  And  In  Schmidt  v.  Be**,  60  Ho.. 
W  a  grant  <tf  a  parcel  of  land  to  the  Lutheran 
rkan:k  tar  a  burial  ground  was  held  to  be  a 
*ifil  ihaillitilii  gift,  which  equity  would  exe- 
oMr  bf  cofupelling  a  conveyance  to  the  t^uB^ 
^  of  a  ctanrch  proved  to  be  the  church  intend- 
«1  bv  tke  icMalor,  altbou^  tt  waa  not  incorpo- 
nM  al  tbe  ttme  of  tbe  gift.  We  have  been 
w4vRd  to  nothing  having  any  tendency  to 
*em  tkat  the  law  ot  Arkutaaa,  In  which  the 
^to  enated  tie,  Is  differenL 

TW  sneaeT  paid  and  the  lands  conveyed  by 
&raer  to  Alka,  stand  chareed  In  the  hands  of 
Un  ^  Us  ezecuton  wfth  the  same  cbari- 
totfr  tnnt  to  wUch  they  were  subject  in  the 

itopa  lo  orpmlie  such  an  institution  as  is  de- 
MfcsJ Inthe  deeds,  may  betaken  either  by  tbe 
Hfngj'-qtneral  or  other  pubUc  ofHcer  of  the 
taMe.  or  by  bKllrtduals.  Whenever  an  instl- 
*m»  km  lae  cdncadon  of  youth  In  St.  Louis 
itaa  W*v  been  incorporated  and  sliall  claim 
••  anpcfty.  it  wiD  then  be  a  matter  for  Ju- 
«rU  imtiminaarm  In  tbe  [ovper  tribunal 
vMfev  k  ■eala  the  requirements  of  the  gift. 
TWs^qwrtloaitow  preaented  iaoftteva- 
■*;  or  Ike  gift  as  against  the  donor's  heirs  I 
•w  and  next  of  Un. 
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WALLACE  8.  JONES,  Surviving  Eir.  of  [174J 
Qeoroe  Noble  Jokes,  Deceased;  WILL- 
IAM H.  HARRISON,  Ezr.  of  Mart  G. 
Habribok,  Deceased;  ANNE  H.  CCTH- 
BERT,  Widow,  and  ALFRED  CUTH- 
BERT,  Jr.,  and  MART  C.  CUTHBERT. 
Children  and  Heirs  at  Law  of  Axfbed 
CuTHBEBT,  Deceased,  and  WILLIAU  A. 
RITCHIE.  Appti., 

WILLIAM  N.  HABERSHAM,  and  WILL- 
IAM HUNTER,  Exrs.  of  Mabt  Tblfaib, 
Deceased ;  TBOSTEES  OF  THE  INDE- 
PENDENT PRESBYTERIAN  CHURCH 
OF  SAVANNAH.  THE  UNION  SOCIETY 
OF  SAVANNAH.  THE  WIDOWS'  SO- 
CIETY OF  SAVANNAH,  THE  PRES- 
BYTERIAN CHURCH  OF  THE  CITY 
OF  AUGUSTA,  THE  GEORGIA  HIS- 
TORICAL SOCIETY  ASD  VIRGINIA 
GOULD. 

(Oee  B.  C  IT  Otto.  IH-IBL) 

W&l,  ttup«ntit>nofttgaeia—Ofiorgialavy—aar- 
italUt  denm,  when  valid— tate  of  State — dwJM 
forefturdt  purpoier— for  relief  of  leidoutand 

■  orjAane—for  lehoolt—for  puilie  libraTy—for 
ho*pited—rvie  agatntt  perpetuitiet — reitrie- 
tiom  by  charter — Oeorgia  Coatlilulion. 


*1.  In  a  wQl  coatalnlns  many  legacies,  beqiieats 
nd  devises,  eaob  present  and  launedlate  In  form, 
nindlvidtuusandlo  charitable  la8tltutlona,aalause 

' wtohand  direction  tliatnaneol  the  lea-    ' 

__..  ------ -giiBiiiieeieculedorlaao 

lOrlBl  ball  {In  taot  nearly 

of  the  exeouUoo  of  the  will  ana 

testator^  death)  on  landjprevlouBlyoonvered 

br  tlte  testator  In  tnist.  "shall  be  oompleted  and 
—"— *-  paid  for  out  of  ur  estate,"  does  not  sus- 
vetUag,  but  only  the  payment  and  oanr- 
mBoutof  theTa^iouale■B(des,Mc]uestaaoddevtae8■ 
&  SeoUon  sue  of  the  Code  of  aeoTKla  of  WB  does 
not  Invalidate  a  oharltable  devise  oonlalned  In  a 
will  executed  wllhm  nlne^  da;*  before  the  testa- 
tor's death,  unteta  be  leaves  a  irire  or  child  or  de- 
soendantsof  a  ohUd. 
8.  The  vsUdltfof  a  charitable  devlae  as  scalnat 
he  betr  at  law  depends  upon  tbe  law  of  the  Slate 
rbere  the  land  Ilea. 

4.  Tbe  vaUdity  of  a  charitable  bequest  •»  agaliat 
lie  neit  of  Un,  depends  unoa  thelawof  the  State 
( the  testator's  domldL 

5.  Thelawof  charlde*  IsfuUyadoptedbi  Georgia, 
_a  far  ss  Is  compatible  with  a  free  aovernineat 
where  no  royal  prenwati  ve  Is  ezerolsei 

t.  A  pared  of  land,  wKh  bulldlnas  theieon,  was 
devised  to  tbe  Trustees  of  lheInde|leadontPTesby- 
•~■ —  Chuioh  In  Sevan  nali,  an  incorporated  reH*> 
letoty,  "upon  the  fgllowlitK  terms  and ooniD- 
and  not  otherwise :"  L  That  the  ^Kuetoes 
.  appropriate  annuaUy  out  of  the  rente  and 
the  sum  of  n,IXO  "To  oneor  morePresbyte- 


moper  oDoers  of  said  Independent  Preebyttclan 
ChuToh  may  select,  eo  as  to  promote  the  cause  of  ra- 
Uvlon  amoDff  the  poor  and  feeble  ohuiobea  of  the 
Stale,  t.  That  the  Tnistees  should  not  maloially 
alter  (be  puhrit  or  Ballsries  of  tbe  prwnitt  ohurch 
-"'—  T  sell  tbe  lot  on  which  tbe  Sabbsth  School 


■Head  notes  br  Mr.  JuMet  Qnar. 


NOTB.— ITtaftoacihartty:  bfgiwMi  eoKd /nr  efi 
labia  DMrniseFaMi  (Ansa  not.  See  not*  to  rtdal 
atoaiS^  tea.,  18  D.  S.  (■  How.),  W. 
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tor,  whtoh  b«  dertMd  to  tbem  for  that  purpoae. 
UeidiUiBt,  under  the  Code  of  OeorglB  of  wn,aec- 
UoD  BUT,  the  Dliarltable  purpoBn  aHmed  In  tlte  Dret 
and  third  ooadltloiia  were  cood  charitable  usco,  suf- 
fldeDtlr  dHaned ;  that  the  Tnwues  ireT«  capable  of 
taklDS  the  devise,  and  that  Hb  TalldItT  was  notlm- 
palred  by  the  ooDdltlDDB  nibsequent. 
r.  Adevln  to  a  mxltity  Incorporated 


llet  at  HUremei  widows  ud  the  whooUns  and 
mnt¥ihiiiiin(r  of  poor  ofaUdreo,"  of  buildings  and 
land,  to  "  use  and  appropriate  tin  rents  and  proflu 
for  the  support  of  um  Bobool  aodcbartUeeot  aald 
biatitutlon,  vltlKiut  wld  lot  belns  at  anf  Ume  liable 
for  the  debta  or  contiBctB  of  sarasodetr,"  Is  a  rood 
ohartUtble  deTlae. 

8.  A  devise  to  a  eooletT  Inoorporated  "  for  the  re- 
lief of  iudUrent  widows  andonhana  In  tbe<3t7  0f 
*tavannsii,*'of  buUdinga  and  bodi^tbe  rents  and 
prcdlts  to  be  appropriated  to  the  benevolent  pur- 
poses of  said  ■o«nety."  is  a  rood  charitable  devise. 

9.  The  rule  aoalnst  perpetultlu  does  not  spply  to 
charities;  and  it  a  devise  is  made  to  one  obanty  In 
the  Orst  Instance,  and  then  ovo'.  upon  •  oonlin- 
oencr  which  may  not  take  iriace  within  the  limit  of 
tout  rule,  to  another  charity,  the  limitation  over  to 
the  second  cbarlty  is  good. 

10.  Restrictions  Imposed  by  the  charter  of  a  oor- 

E oration  upon  the  amount  oi  property  that  It  may 
Did,  cannot  be  taken  advantage  of  collaterally  t^ 
SIvQte  peraons.  but  only  In  a  clrect  proceedlog'  vy 
eBlete. 

11.  TbeprovlBloiioftlieCoiwtltutionorGeor^of 
1W§,  which  declares  that  '  'The  Qeneral  Aseembly 
BtuU  have  no  powerto  grant  corporate  powers  and 
privllegea  to  private  companlee  (with  certain  excep- 
tions), but  It  shall  prescribe  by  law  the  manoer  In 
which  sucb  powera  shall  be  exerdsed  by  Ibe  o( 


of  art,  bi  true 
theooUecUoE 


Uons  by  modlfylns  or  enlaivlna  their  poweis. 

12.  Adevtoe,totiiiiBlorlGarso3ety,otahouseoan- 
talning  a  collection  of  books,  docuioenta  and  works 

-"  — '  ■-  ■ "D  keep  and  lAeserve  the  same,  with 

lerdn,  and  other  boohs  and  works 
□I  an  lo  oe  purchased  by  the  olBoecs  of  the  society 
out  of  the  Income  of  a  fund  bequeathed  by  the  de- 
visor for  the  purpose, "asupubUoedlOae  for  a  li- 
brary and  aeaoemy  of  aits  and  sciencca,"  and  "to 
be  open  for  the  un  of  the  pubUo"  on  suoh  tenns 
and  under  suoli  raasonoble  regulatioiis  as  the  soci- 
ety mn  ptesoribA  la  ■  good  charitable  deiise,  and 
Is  not  Invalidated  by  a  requirement  lo  place  and 
keep  over  the  entrance  a  marble  stab  with  the  name 
of  the  testator  engraved  thereon:  and  it  theaoclety 
Is  incapable  of  executing  the  truBt,  a  court  of  equity. 
In  theeierclse  of  Its  ordinary  Jurlsdlctlun,  and  un- 
der section  S1H>  of  the  Code  oI  Georgia  of  ISTS,  may 
appoint  a  new  trustee. 

■a.  A  devise  and  boqunt  In  tniBttorthebulldlng. 
endowment  and  malnteoaiioe  of  "A  hoepltal  for  fe- 
males within  the  City  of  Suvannab,  on  a  permanent 
basis.  Into  wblobElckHndlndEpent females  are  lobe 
BiimiMed  and  cared  for  In  suoh  manner  and  on  euob 
IS  maybe  defined  and  preecribed  by  "certain 

esses  named  and  their  Bssoolales,  who  me  to 

obtain  an  Act  of  Incorporation  for  the  purpose,  la  a 
valid  charitable  devise  and  bequeet  although  no 
tlroe  is  limited  for  the  ereoOon  ot  the  bullifing  or 
the  obtaining  of  the  charter. 

1*.  A  beque  ■    ■—     -      ■ 

erected  or  to .  .„ 

villein  Burke  County,  orto  such  poi 
come  trustees  of  the  same,"  Is  a  good 


charitable  be- 


[Ncf 


.if^uAl  Jfoe.  IS,  li,  1882.  Decided  Mar.  5, 1883. 

APPEAL  Irom  the  Circuit  Court  of  the  Uniled 
Stales  for  the  Southern  District  of  Qeorria. 

The  bill  in  this  case  whs  filed  In  the  court  be- 
low, by  the  appetlants  as  heirs  at  law  of  Mary 
Telfoir,  deceased,  to  have  the  devises  and  be- 
quests of  the  will  of  said  Hary  Telfair  ad- 
judged void^  and  a  resulting  trust  declared  in 
their  favor. 

The  probate  ot  the  will  had  been  contested 
'n  the  slate  conits  bj  varioue  classes  of  rela- 


1;  Jotui  T.  Sabertliam, 


Haitriham,  SO  G».,  i 
en  Oft.,  146. 

The  court  below  baying  dismissed  the  blD, 
on  general  demumr.the  complsiiumis  Appealed 


_  iti>iMB«*7,  CharU*  S. 
WtHKoA  Baian  Dute/ker,  for  appellants. 
Meurt.  A.K.  lAwton,  W.  S.  <"*  ' 

and  O.  Jmet,  Jr.,  for  appdlees. 

Mr,  Jtutiee  Orar  delivered  the  opinion  of 
the  court: 

This  te  a  bill  in  equity,  by  the  belts  at  law  and 
□eit  of  kin  of  Miss  VCbjj  Telfair  of  Savannah,  r 
against  the  executors  of  her  will  and  the  der- 
isees  and  legatees  named  therein,  to  have  Ibe 
devises  and  bequests  adjudged  void  and  a  le- 
Bultiug'trust  declared  in  favor  of  the  plaintifta. 
The  will,  which  was  executed  the  day  before 
tile  testatrix  died  and  was  afterwards  admilled 
to  probate  in  the  court  of  appropriate  Jurisdic- 
tion of  the  State  of  Georgia,  disposed  of  prop- 
erty amounting  to  more  than  $660,000,  con- 
tained many  devises  and  bequests  to  individu- 
als and  to  <^iaritable  objects,  and  appointed  Ibe 
executors  of  the  will  trusiees  under  its  provis- 
ions. The  defendants  filed  a  general  demurrer. 
The  opinion  delivered  by  Mr.  Jiutiee  Bradley 
in  the  circuit  court  suNluioiog  the  demurrer 
and  disnussing  the  bill,  is  reported  in  3  Woods, 
44S. 


bequests,  as  well  those  to  private  persons  as 
those  for  charitable  purposes,  are  brought  with- 
in the  rule  against  perpetuities,  by  which  everv 
devise  or  bequest  is  void  which  may  by  poml- 
bility  not  take  effect  within  a  life  or  Iive«  in 
being  and  twenty-one  years  afterwards.  That 
clause  is  as  follows: 

"  Twenty -second.  It  is  my  wish,  and  I  here- 
by so  direct,  that  none  of  the  Ic^tacies,  bequests 
and  devises  in  any  of  the  clauses  of  this  my 
will  shall  bt  executed  or  tahe  eSect  until  the 
building  and  other  improvements  on  the  lot  on 
the  comer  of  Gaston  and  Wbittakcr  Streets, 
and  known  as  the  Hodgson  Memorial  Hall, 
which  I  have  conveyed  in  trust  to  the  Georgia 
Historical  Society,  shall  be  completed  and  en- 
Urcly  paid  for  out  of  my  estate. 

The  bill,  which  was  filed  nearly  four  year* 
after  Ibe  death  of  the  testatrix,  alleges  and  tbe 
demurrer  admits,  that  the  building  and  otfaer 
improvements  referred  to  were  in  course  of 
construction  at  the  time  of  her  death,  but  were 
not  completed  until  many  months  thereafter, 
but  whether  they  were  yet  entireW  paid  for, 
the  plaintiffs  were  not  certainly  informed ;  and 
that,  if  not  paid  for,  it  was  Ilie  only  debt  knoim 
to  them,  now  existing  against  the  estate: 

Reading  the  S2d  dause  in  connection  ^vitli 
the  other  parts  of  the  will,  and  in  the  light  of 
the  attending  facts,  it  is  quite  clear  that  the 
words  "take  effect"  are  used  by  the  testatrix 
as  synonymous  with  or  equivalent  to  the  ^vord 
"  executed,"  with  which  they  are  coupled,  and 
not  as  signifying  that  the  devises  and  bequests 
shall  not  vest  immediately,  but  only  that  they 
shall  not  be  paid  or  carried  out  until  the  debt 
contracted  bv  the  testatrix  for  the  conateuo- 
tioQ  of  the  Hodgaon  Memorial  Hall  shall  bave 
been  paid  out  of  her  estate.  Each  devise  ud 
107  D.  8. 


JoHBS  T.  Habebb&ax. 
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l^Hitii  pnacol  utd  immediate  in  fonn,  intro- 
«cd  tn  the  woidi  "  I  vive,  devlK  and  be- 
futdh.''  Tbe  UU  sbowi  Uiat  tbe  building  and 
o^nmmmta  refored  to  were,  at  the  time  of 
Ike  death  of  the  leetAtrix,  in  the  course  of  con- 
tnttiua.  and  so  far  advanced  that  tbey  were 
tclodtj  CDmjdeted  witbin  some  montha  after- 
nrit,  to  thai  the  probable  coel  must  have 
iem  caiMble  of  enimation  at  tbe  time  of  the 
■dJBgof  Ibe  wiU.  Tbe  22d  clause  is  but  a 
drAium  of  what  the  law  would  require,  that 
te  Mt  i4  tltt  iMtatrix  for  the  construcUon  of 
it  Baorial  hall  most  be  first  paid  out  of  her 
B*Bt  befoie  her  devisees  and  Ic^Iees  receive 

%barft  theTefrom. 
K  Dtxt  objection,  which  touches  all  the 
drttoi  to  dtaritable  purposes,  is  based  on'  the 
lEifiawlBg  iROTiaioa  of  tbe  Code  of  Georgia  of 
1*3; 


VK  WOK  than  <aK  third  of  his  estate  to  anv 
1****"-.  rdigious,  educational  or  dvit  insti- 
'■■m.  lo  tbe  excJnsioD  of  such  wife  or  child; 
nd  tn  iD  ciaes  the  will  containing  such  devise 
Arf  h  execated  at  least  ninety  days  before 
t»  detih  <A  tbe  testator,  or  such  devise  shall 


1W  pi»ifiii«f»  cnntead  that  the  latter  part  of 
fa  •Ecticai  Mfniiea  to  evei;  will  containing  a 
<te)uUe  derte.  whether  tbe  letlator  does  or 
■■«  aoi  lemve  a  wife  or  child  or  the  descend- 
■■  trf  ■  dtOd;  and  that,  therefore,  althou^ 
'.ki  ntotrlx  IcA  DO  iMie  and  had  never  been 
■>ntd.]rri  the  wU  having  been  executed  less 
<tw  liaHy  days  before  her  dmth,  tbe  charila- 
t*  Maes  eootajped  therein  are  void. 

ti  ni^nn  of  this  podtiDn,  reference  ii  made 
B  tmta  m  tbe  cmirts  of  New  York  and  Penn- 
?hMk  Jbrvi*  V.  SooAf,  46  Barb.,  470;  AC, 
MM..  Abtw  v.  Am.  Bible  See.,  2  A.bb.  App., 
C<.  iMmrt  V.  L^nre.  OS  N.  Y.,  484;  Price  v, 
^  MmtA,  »  Pla.,  28:  McLean,  v,  WaiU.  41  Pa., 
'  ».  JBtr  V.  ftrtw.  68  Pa. ,  a«2;  Bliymet't  Ap- 
p<  M  Pa.,  142.  But  (he  statutes  under  which 
^ka*  «■■  were  decided  were  quite  different 
>m  Am  of  OeorKta. 

7W  eMMclaeBt  In  New  York  formed  part  of 
'  An  fee  the  faicarporatioD  of  charitable  so- 
"Mn.  aad  is  as  foltowe:  "An;  corporBticm 
'-•Mri  Oder  thia  Act  shall  be  capable  of  tak- 
ac  htllnf  or  receiving  any  property,  real  or 
;i  ■■■al.  ^  Tirtoe  of  any  devine  or  bequest 
^■daed  In  any  laat  will  or  testament  of  any 
>^iw  whMuever,  tbe  dear  annual  income  of 
iMft  fcvlse  or  beqoert  shall  not  exceed  tbe 
■^  "<  919.000:  Frveided,  No  person  having  a 
vft  >«  ddU  or  pareat,  shall  devise  or  bequeath 
*rk  liMliiilVai  or  coqMration  more  than 
••  **»*  (it  bf>  or  ber  eatale.  after  the  pay- 
■■  4  lii  or  ber  debu,  and  such  devise  or 
■  t»*  ihaQ  be  vaUd  to  (he  extent  of  such  one 
"■Ik  aad  ao  anch  devise  or  bequest  shall  be 
'■M  m  mf  wfll  which  abaii  not  have  been 
«ai>  aad  rXKsted  at  least  two  months  before 
^  ^^  irf  (he  iMtab>r.~  Statute  of  K.  Y.  of 
««  •&  m.  asc  «;  B  N.  Y.  a  8.  (ed.  I860). 
"%  >  lit  I.  sec  S.  Tbe  kwUog  dwue  of 
*«  ar^a.  t»  whlc^  the  last  clause  of  tbe 
■^  ^dH  waa  held  to  rdate,  aDd  which  is 
vta^^riMd  ta  (faa  Osorxla  9(atDte,  spoke 
<  ^v^  Md  heqiDMa  of  duiritaUe  corpora- 


tions "  contained  in  any  last  will  or  testament 
of  any  person  whatsoever." 

The  provision  of  the  correspondins  Statute 
of  Pennsylvania  was  stiU  plainer;  for  it  did  not 
mention  wife  or  child  at  all,  but  enacted  in  the 
meet  positive  words  that  "  No  estate,  real  or 
personal,  shall  hereafter  be  bequeathed,  devised 
or  conveyed  to  any  body  polinc,  or  to  any  per- 
son, in  trust  for  religious  or  charitable  uses, 
except  the  same  be  done  by  deed  or  will,  at- 
tested by  two  credible  and,  at  Uie  time,  disin- 
terested witnesses,  at  least  one  calendar  nionth 
before  the  decease  of  the  teslator  or  alienor; 
and  sJl  dispositions  of  properly  contrary  hereto 
shall  be  void,  and  go  to  tbe  residnsrr  legatee  or 
devisee,  next  of  kin  or  heirs,  according  to  law; 
Provided,  That  eveir  disposition  of  property 
within  said  period,  bona  fi^  made  for  a  fair 
valuable  consideration,  shall  not  be  hereby 
avoided."  Slat.  Pa.  of  1855,  eh.  847,  sec  11 ; 
Purd.  Dig.,  10th  ed.,  208. 

But  in  the  provision  on  which  the  appellants  ..--. 
rely,  which  is  inserted  in  the  chapter  on  wills,  [»™J 
of  the  Code  of  Oeorgia,  and  is  the  only  provis- 
ion as  to  charitable  devises  contalnea  in  that 
chapter,  the  leading  clause  ia  limited  to  the  will 
of  a  person  leaving  a  wife  or  child  or  descend- 
ants of  a  child,  containing  a  devise  lo  a  chari- 
table institution  to  the  exclusion  of  such  wife 
□r  child ;  and  tbe  words  in  the  subsequent  clause, 
"  In  all  cases  the  will  containing  such  devise," 
natural];,  if  not  necessarily,  refer  to  a  will  con- 
taiaing  a  devise  to  such  an  institution  by  a  per- 
son leaving  a  wife  or  issue.  The  provision  baa 
been  so  construed  bv  the  Supreme  Court  of 
Oeorgia  in  a  case  decided  in  1867,  and  again  in 
18T8  in  the  case  of  this  very  will.  Beynoldt  v. 
Sritlow,  87  Qa.,  283;  Wetter  v.  Habertliat     "■ 


upon  this  point  in  each  of  those  cases  was  obiter 
dictum,  liecausc  the  question  at  issue  was  not 
of  the  construction  or  effect  of  tbe  will,  but 
only  whether  it  should  be  admitted  to  probate. 
But  the  reports  clearly  show  that  the  court  con- 
sidered that  the  question  whether  the  will  was 
iUegtd  and  void,  so  far  as  regarded  the  charila- 
ble  devises,  because  in  contravention  of  this 
statute,  was  presented  for  adjudication  upon 
the  offer  of  the  whole  will  for  probate.  * 

The  separate  objections  taken  to  tbe  several 
charitable  deviaes  and  bequests  remain  to  be 
considered. 

Accordinr  to  the  uniform  course  of  the  de- 
cisions of  this  court,  the  validity  of  these  de- 
vises, as  against  the  belnt  at  law,  depends  upon 
the  law  of  the  Stale  in  which  the  lands  lie,  and 
the  validity  of  the  bequests,  as  agtUnst  the  next 
of  kin,  upon  tbe  law  of  the  Stale  in  which  the 
testatrix  had  her  domiciL  Vidal  v.  Qirard,  2 
How.,  127;  Wlu^a^  V.  SmiA.  0  How.,  69; 
MeDonogh  v.  Mvrdoeh,  15  How.,  8«7;  Fontaiii 
V.  Haaend,  17  How.,  869,  884,  S»4  168  U.  S.. 
XV..  80,  86,  901:  ftnn  v.  Cares.  ^  How.,  4«6 
[66  U.   B.,  XVI.,  lOXhT.oTingi  v.   ManA,  6 


6<m<y,  101  U.  8.  m  [XXV.,  818];  Rvt*''!  »• 
Alien,  ante.  897. 

The  Code  of  Oeorgia  of  1878  conti^ns  the  fol- 
lowing provisions  on  the  subject  of  charitable 


,y  Google 
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Oct.  Tdm, 


"  Sec.  9448.  A  devise  or  bequest  to  a  chari- 
table use  wiu  be  soglained  and  carried  out  Id 
tbis  State;  and  in  all  coaea  where  there  is  a  gen- 
eral Intention  manifested  b^  the  testator  to  ef- 
[180]  feet  a  certain  purpose,  and  the  particular  mode 
in  which  he  directs  it  to  be  done  falls  from  any 
cause,  a  court  of  chancerj  may,  by  approxima- 
tion, eSectu&ie  the  purpose  In  a  manner  most 
similar  to  that  Indicated  by  the  testator." 

"  Sec.  816S.  Equity  bas  JuriadictioD  to  cany 
into  effect  the  charitable  bequest  of  a  testator, 
or  founder,  or  donor,  where  the  same  are  defi- 
nite and  Hpedflc  in  their  objects,  and  capable  of 
being  executed. 

Sec.  8168.  If  the  apeclflc  mode  of  execution 
be  for  any  cause  impomible,  and  the  chari- 
table Intent  be  still  manifest  and  definite,  the 
court  may,  by  approximation,  rive  effect  in  a 
manner  next  most  consonant  with  the  specific 
mode  prescribed. 

Bee.  8157.  The  following  subjects  are  proper 
matter}  of  charitv  for  the  jurisdiction  of  equity ; 
1.  The  relief  of  aged,  impotent,  diseased  or 
poor  people.  2.  Everyeducational  purpose.  8. 
Frovuions  for  religious  instruction  or  worship. 
4.  For  the  construction  or  repair  of  public 
works,  or  highways,  or  other  public  conven- 
iences. S.  The  promotion  of  any  craft  or  per- 
sons enraging  therein.  S.  For  the  redemption 
or  reli^  of  prisonera  or  captives.  7.  For  the 
improvement  or  repwr  of  burying  gronnds  or 
tombstones.  S,  Other  similar  subjects,  having 
for  their  object  the  relief  of  human  suffering, 
or  the  promotion  of  human  dvilizalion. 

Sec.  81S8.  A  charity  once  inaugurated  is  al- 
ways subject  to  the  aupervisioii  and  direction 
of  a  court  of  equity,  lo  render  effectual  its  pur- 
pose and  object" 

These  provisions  were  evidently  enacted  to 
clear  up  ike  doubts  created  by  previous  conflict- 
ing decisions  and  opinions  of  the  Supreme 
Court  of  Georgia.  BeaU  v.  J^bx,  i  Ga.,  404; 
Am.  Col.  8oe.  v.  GartnU,  28  Ga.,  448;  Waiker 
v.  Waiker,  35  Qa.,  430;  BeaU  v.  Dratu).  36  Qa., 
480.  They  show,  as  was  well  observed  by  Mr. 
J«*(t«  Bradley  hi  the  circuit  court,  "That  the 
law  of  charities  Is  fully  adopted  in  Georgia,  as 
far  as  is  compatible  with  a  free  government 
wherenoroyalprerogativeiscxerclBed."  [Jona 
V.  naliers/utm],  8  Woods,  469.  And  such  has 
been  the  construction  given  to  the  correspond- 
ing sections  of  the  Code  of  1865  by  the  Su- 
Ee  Court  of  the  State  in  a  well  considered 
sent,  in  which  it  was  held  that  charitable 
Mts,  the  general  objects  of  which  the  tes- 
tator had  pointed  out,  or  fixed  any  means  for 
pointing  out,  were  sufficiently  "definite  and 
Bpeciflc  in  their  objects,  and  capable  of  beine 
executed,"  under  the  provisions  of  the  Code  and 
r»Blj  theordinaiy  Jurtsdlcuon of  courtsof  chancery; 
and,  therefore,  that  a  bequest  to  a  county  court 
of  a  sum  of  money  to  be  placed  in  the  hands  of 
four  men,  who  were  to  pve  security,  and  lend 
out  the  principal,  and  pay  over  the  interest  an- 
nually to  that  court,  "  to  pay  for  the  education 
of  poor  children  belonging  to  the  county,"  was 
d  charitable  bequest.     Sefetan  v.  Starlet, 


a  good  c] 
4eGa.,8 


In  the  will  before  us,  the  first  of  the  devises 
to  charitable  uses  Is  as  foUowH; 

"Tenth.  I  do  hereby  give,  devise  and  be- 
queath to  the  Trustees  of  the  Independent  Pres- 
byterian Church  of  the  City  of  Bavaiuiah  all 
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that  full  lot  of  land  in  the  City  of  Savannah  on 
the  southwest  comer  of  Broiu^lon  and  Bull 
Streets,  with  the  buildings  and  improvemesu 
thereon,  lo  have  and  to  bold  the  same  ontlie 
following  terms  and  conditiona,  and  not  other- 
wise, to  wit:  First:  That  the  Trustees  of  Ihe 
said  Independent  Church  aball  appropriate  tn- 
nually,  out  of  the  rents  and  proflta  of  said  lot 
and  improvements,  the  sum  of  91,000  to  oneor 
more  Preabylaian  or  Congregational  Chtircha 
in  the  Stale  of  Geor^,  in  such  destitute  and 
needy  localities  as  the  proper  officers  ol  said  la- 
dependent  Presbyterian  Church  may  select,  bo 
as  to  promote  the  cause  of  religion  among  the 

Kir  and  feeble  churches  of  the  Stale.  Be«)Dd. 
is  gift  and  devise  is  mode  on  the  further  con- 
dition that  neither  the  Trustees  nor  any  other 
officer  of  said  Independent  Presbyterian  Church 
will  have  or  authorize  any  material  alltitatioD 
or  change  made  In  the  pulpit  or  galleriee  of  Ibe 
present  church  edifice  on  the  corner  of  Bull 
and  South  Broad  Streets,  but  will  permit  Ibe 
same  lo  remain  aubstanttally  aa  they  ore,  sub- 
ject onlv  to  proper  repairs  and  improvements; 
nor  shall  they  sell  or  allene  the  lot  on  which 
the  Sabbath  School  room  of  said  church  now 
stands,  but  shall  hold  the  same  to  be  improved 
in  such  manner  as  the  trustees  or  pew-holden 
may  direct.  Third.  Upon  the  further  condi- 
tion that  the  Trustees  of  said  Independent  Ptes- 
bylerian  Church  will  keep  in  good  order,  and 
have  thoroughly  cleaned  up  every  spring  and 
autumn,  my  lot  in  the  cemetery  of  Bonaven- 
ture,  and  tnat  no  interment  or  burial  of  anv 
person  shall  ever  take  place  either  in  the  vault 
or  within  the  enclosure  of  said  lot;  and  for  the 

Surpose  of  having  the  same  protected  and  cued 
>r,  I  hereby  give,  devise  and  bequeath  my  said 
lot  in  the  Bonaventure  Cemetery  to  the  Trustees 
of  the  Independent  Presbyterian  Church  and 

The  Act  of  the  Legialatnre  of  Georgia  of  the 
8th  of  December,  1806,  incorporating  the  Trusl- 
eea  of  the  Presbyterian  Church  of  the  City  of 
Savannah,  whose  name,  by  a  subsequent  Act  of 
the  16th  of  Hay,  1831,  has  been  changed  tothal 
by  which  they  arecallcd  in  the  will,  provides, 
in  section  2,  Uiat  they  "And  their  successors  in 
office  shall  be  invested  wit^  all  manner  of 
pnH»erty,realand  personal,  all  moneys  due  and 
ana  U>  grow  due.  donations,  gifts,  grania,  priv- 
ileges and  immunitiea  whatsoever,  which  shall 
or  may  beking  to  said  Prwbyterian  Church  at 
the  time  of  tne  passing  of  this  Act,  or  which 
shall  or  may  at  any  time  or  times  hereafter  be 
granted, given,  conveyed  or  transferred  to  Ib^u, 
or  their  successors  in  office,  to  have  and  to  hold 
the  same  lo  the  said  trustees,  and  their  succes- 
sors in  office,  to  the  only  proper  use,  benefit  and 
behoof  of  the  said  church  forever;"  in  aeclion 
4,  that  "Nothing  herein  contained  shall  be  con- 
strued to  vest  in  the  aaid  trustees  any  right  cr 
title  to  any  estate  or  properWwbaiaoeTer,  teal 
or  personal,  other  than  such  as  doth,  or  mav 
rightfully  and  lawfully,  belong  to  the  said  Pres- 
byterian Church  or  congregation,  hereby  made 
a  body  corporate;"  and  In  section  5,  that  "It 
shall  not  be  law^  for  said  Trustees  or  their 
successors  in  office,  at  any  time  or  timnn  beic- 
after,  to  giant,  hanain,  sell,  allmie  or  oonvey 
any  real  estate  whalMever,  belonging  to  the 
said  church,  U>  any  peiaon  or  persons,  onder 
any  prDtanse  or  upon  any  conaldentioa  whatao- 
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pcmndoBder  iucharterto  accept  and  odiniii- 
■BiUidurbT-  BotltisaDovelpropoflition, 
■  inraoMtaal  witli  the  lulee  of  law,  as  it  U 
*iA  tb«  dtdalM  of  nUgion.  that  a  Chriadan 
dndot  RUgknu  wodety  cannot  receive  and 
"~"  lemooe;  (o  poor  churches  of  ita  own 


the  a 


leof  n 


Inn  b  the  Stkta  in  wlilch  It  is  establlBbed. 
To  boU  thb  Eift  to  be  too  Indeflnlte  and  ud- 
vltia.  would  oe  to  disregard  the  elementary 
;rar^)H  of  the  law  of  cnaiitable  usee.  The 
innptktiDa  of  ■  certain  sum  anniinlly  to  one 
■  ■mdianliMof  a  certain  denomination  In 
uk  dMiOUe  and  needf  localitiea  aa  the  t^UB^ 
m  aay  aded,  ao  aa  topromotetliecauseof  re- 
l(i«  aatong  the  poor  and  feeble  churches  of 
ik  t^ttu,  deaciibes  tiK  mnerel  nature  of  the 


*'  mdcUritMble  use,  euffldentlT  defined.  Bart- 
l^r.E»g,  rSSbaa.,  587;  Qotngt.  Emery,  16 
Pfc».,10:;  Uni*»r»aii*tSociet!i\.Fiteh,SQn3, 

n. 

IVolhr  obiectiona  to  the  vaUdlty  of  this 
4nte  att  eqaaOr  unaTaillng.  The  condition 
thM  10  mall  I  ial  altcntion  or  change,  but  only 
Ffxrafn  uxl  improvements,  Hhall  be  made 
s  V  p^**  or  MUcries  of  the  present  church 
■ns  if  ilfagal,  which  we  tee  no  reason  for  sup- 
pi^Ct.  h  a  couUtion  aubaequen^  relating  to 
Bt  cne  and  oae  of  the  pnmrty  after  the  gift 
Ail  kavc  vested  in  the  ^viMe,  and  cannot, 
thsrfin.  affect  the  original  validi^  of  the  irUt. 

TWotnditlon  that  the  trustee*  shall  not  ^len- 
V  tkt  bd  on  which  the  scboolroom  stands  is 
AnaeooditioD  sofaseqnent,  and  li  in  accord- 
met  wjft  the  5Ih  section  of  their  charter,  and 
■ttAegcBml  lawupon  thesublecL  It  will 
kJt  pRTCBi  a  court  of  chance^  from  perndt- 
^a  a«  of  necoaity  aridng  from  unf oreMen 
<^sat  of  drcamMances,  the  sale  of  the  land 
>d  ik(  appumloa  of  the  proceeds  to  the  pur- 


.■sc-  a.,  ±vm.,  608,' 510]. 

"nc  wodliion  aa  to  the  can  and  keejilnjF  of 
teia«b  or  bnU  place  of  the  testatrix  is  Itke- 
"^apwrfitkm  wiDseqiient  and,  even  if  inral- 
<«mUMide&UtbecbaritableEift.  Gilav. 
f'*ritm*Wid0^Baeiag,V)k&a.W6.  In 
laAad  ibcm  ha*  been  a  difference  of  opinion 
~ri  fcsifMaliiii  iihiihii  ilii  iiiiilnTrimirfiniiil 
'^aactcndtormoDnmeDt  of  the  donor  is 
tM  ifcailisl^iiiisi      Down  to  Uke  time  of  the 


.IP.  Wms.. 481,438 and 
••.i>w*«r  T.  Mpttaa,  I  Ves.,  Sr.,82a:  Oraw- 
•*'  BiB  S  AmU.,  S48;  Boyk.  Charities. 
«-0:  JMC^n-B  Inst.,  Ub.  2.  tiL  1,  ««cs.  6,  9; 
1%.  11.  7.  S.  S:  47, 19.  a.  a.  According  to  the 
aarXagMewta.bisnot.  Doe  v.  Pttrher.  a 
%  *^.  W7i  Samt  r.  Same,  S  Taunt.,  35S:  S. 
''  !■«*..  tl:  TOUfv.  Amra,  3  Jur..  B8T: 
Aott.  <Uw,  L.  R.  1  Eq.Caa.,  080:  /'ViU  v. 
,  «%C>m..  1.  R..  4  Bq..  SSI ;  /a  rw  A>ikc«,  » 
I  '^Z'.SA  Be^abo.  iteto-v.  6ariifn«r,TAl 
taL  JK  MT.  Bm  It  b  tauwceaaaiT  to  examine 

_- ^  "    •    t  aulhoritiap,  or   1 

e  of  the  burial  plai 
1  the  dbedion  to  keep  tt  in 
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cleariy  valid  un- 
der the  Code  of  Georgia,  which  enumeratea 
among  charitable  uses  "the  improvement  or  re- 
pairs burying  grounds  or  tomostones."  Code 
of  OeorgiaoflB^,  section  8107,  cl.  7. 
The  llth  clause  of  the  will  contains  a  devise 
'  the  Union  Society  of  Savannah  of  a  parcel  of 
land  in  that  city,  with  the  buildings  and  im- 

Sovemonts  thereon,  "But  on  the  express  con- 
tlon  that  said  society  shall  not  sell  or  alienate 
said  lot,  but  shall  use  and  appropriate  the  rents 
and  profits  of  the  same  for  the  support  of  the 
school  and  charities  of  said  institution,  without 
Bud  lot  being  at  anj  time  liable  for  the  debts  oi 
contracts  of  said  society."  The  Union  Society 
was  incorporated  by  a  statute  of  the  14th  of  Au- 
gust, 17BS,  "For  [he  relief  of  distressed  widows 
and  the  schooling  and  maintaining  of  poor 
children." 

The  13th  clause  devises  to  the  Widows'  So- 
ciety of  Savannah  another  parcel  of  land  In  that 
city,  "On  which  the  improvements  now  consist 
of  four  brick  tenement  buildings,  the  rents  and 
profits  of  the  same  to  be  appropriated  to  the 
benevolent  purposes  of  said  society,  but  this 
devise  is  made  on  condition  the  said  Savannah 
Widows'  Society  shall  not  sell  or  alienate  said 
lot  or  improvements,  nor  hold  the  same  subject 
to  the  debts,  contracts  or  liabilitlca  of  said  so- 
ciety," The  Widows'Socie^waa  incorporated. 
as  stated  In  the  title  and  repeated  in  the  body  of 
its  charter  granted  in  1837,  "For  the  relia  of 
Indigent  widows  and  orphans  In  the  dty  of 
Savannah." 

'  'The  relief  of  aged,  Impotent  and  poor  per- 
sons" is  within  the  very  words  of  the  Statute  of 
43  Eliz.,ch.4,  sec.  Land  of  the  Code  of  Georgia 
of  1878,  see.  8167;  and  all  educational  pur- 
poses are  within  the  terms  of  that  Code,  and 
within  the  scope  and  principle  of  the  Statute 
of  Elizabeth.  Rumetl  v.  Allen  [anU.  8&T1. 
The  fact  that  the  gift  to  the  Widows"  Society  Is 
directed  "To  be  appropriated  lo  the  benevolent 

[ imposes  of  said  society,"  does  not  affect  its  va- 
tdlty,  because  the  charter  of  the  socie^  shows 
that  all  ita  purposes  are  charitable,  in  ue  legal 
sense.  It  b  only  when  a  gift  might  be  apfjled 
to  benevolent  purposes  which  are  not  charitable 
in  that  sense,  that  the  gift  fails.  ScUttrntlaU  ▼. 
Sanden,  11  Allen,  446;  SultT  v.  UiOiard,  182 
Mass.,  413;  BtCamp  v.  DMint,  28  N.  J.  Eq., 
Vi-.Adye^.  ant'(A,44  Conn.,  60;  In  reJarman't 
Ettatt,  8  Ch.  D.,  084.  The  condiUoDS  subse- 
quent have  no  greater  effect  than  the  corre- 
^Mudlng  conditions  in  the  lOth  clause,  already 
considered. 

The  next  clause  of  the  will  contains  a  provis- 
ion applicable  lo  tbo  10th,  llth  and  13th  clauses, 
and  is  as  follows: 

"Thlrteentb.  Should  either  one  or  more  of 
the  corporate  bodks  or  institutions  named  in 
the  preceding  Items  of  my  wiU  attempt  to  sell, 
alienate  or  otherwise  dispose  of  the  property 
and  estate  therein  devised,  contrary  to  the  Icnns 
and  conditions  liicrein  set  forth,  or  should  there 
be  any  levy  on  the  same  to  sstlsfr  the  debts  of 
said  corporation,  then  I  hereby  direct  my  exec- 
utors or  legal  representatives  to  reposseat  and 
enter  upon  said  proper^  or  estate  as  to  which 
the  conditions  may  be  so  broken  or  violated, 
and  in  that  event  I  do  hereby  give  and  de- 
rise  the   said  property  so  entered  upon  and 
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npotaeasednnto  the  Ssvsimsh  Fem&le  Orphan 
Asvlnm." 

There  Is  nothing  in  this  clsoae,  bj  which  the 
bdra  atlnw  or  next  of  kin  can  be  benefited,  In 
anr  poedble  view.  If  the  conditions  against 
voluntaij  alienation  and  lev;  of  execution  ore 
iDTalid,  the  previous  devises  stand  good.  If 
these  conditions  are  valid,  the  devise  over  to 
the  Savannah  Female  Orphan  Asflum,  an  un- 
doubted durity,  will  take  effect;  for  as  the  es- 
tate is  no  more  perpetual  in  two  succearive  cbar- 
itlee  thanln  onecharitj.and  as  the  rule  against 
perpetuities  does  not  apply  to  charities,  ft  fol- 
lows that  if  a  gift  is  made  to  one  charity  in  the 
first  inistance,  and  then  over  to  another  charitv 
upon  the  happening  of  a  contingency  which 

.  ._L-  _, ithin  the  limit  of 

a  the  second  char- 
Iv.  Gn 

.  !.  100;  1  Macn.  &  Cord.,  480; 

Twelta.  B83;  McDonogh  v.  AfvrdoeA,  IB  How. 
867,  lia,  410;  RuMaeM\  AUm [supnt]. 
The  14th  claoae  of  the  will  contains  a  devise 


IS  follows: 

"  Fourteenth.  X  tierGbT  give,  derlse  and  !>e- 
queath  to  tbe  Oeotgis  BUtorlcal  Society  and  its 
successors  all  that  lot  or  parcel  of  land,  witti 
the  buUdinga  and  Improvements  thereon,  front- 
ing on  St.  James  Square,  in  the  City  of  Bavan- 
nfui,  and  running  bacK  to  Jefferson  Strett.known 
in  theplan  of  ^d city  as  lot  letter  N,  Heath- 
cote  Ward,  the  same  having  been  for  many 
years  past  the  residence  of  my  family,  together 
with  all  my  books,  papers,  documents,  pict- 
ures, statuary  and  works  of  art  or  having  re- 
lation to  art  or  science,  and  all  the  fumTlurc 
of  every  description  in  the  dwelling-house  and 


lot  and  improvements,  books,  pictures,  statu- 
arv,  furniture  and  fixtures  to  the  said  Georgia 
Historical  Society  and  its  succeaeoTs,  in  spedal 
trust,  to  keep  and  preserve  the  same  as  a  public 


of  art  herein  beaueathed,  and  such  others 
may  be  purchasea  out  of  the  income,  rents  ana 
prtmts  of  the  bequest  hereinafter  made  for  that 


terms  and  under  such  reasonable  regulatii. 
the  said  Georgia  Historical  Society  may  from 
time  to  time  prescribe;  but  this  devise  and  be- 
quest is  made  upon  condition  that  the  Georgia 
Historical  Society  shall  cause  to  be  placed  and 
kept,  over  and  against  the  front  porch  or  en- 
trance of  the  main  buildlna  on  said  lot,  a  mar- 
ble slab  or  tablet,  on  which  BhaU  be  cut  or  en- 
graved the  following  words,  to  wit:  TELFAIR 
ACADEHToi'ARTBAiiDecnaiOEB,  the  word 'Tel- 
fair' being  in  larger  letters  and  occupying  a  sep- 
arate line  above  the  other  woids;  and  on  the 
further  condition  that  no  part  of  tbe  buildings 
shall  ever  be  occupied  as  a  private  residence  or 
rented  out  for  money,  and  none  but  a  Janitor 
and  such  other  persons  as  may  be  employed  to 
manage  and  take  care  of  the  premises  stiall  oc- 
cupy or  reside  in  or  apoD  the  same,  and  that  no 
part  of  the  same  shall  be  used  for  public  meet- 

4oe 


ings  or  exhibitions,  or  for  eating,  drinking  oi 
smoUog,  and  that  no  part  of  the  lot  or  improve- 
ments snail  ever  be  smd,  dienated  or  enram- 
bercd,  but  the  same  shall  be  preserved  for  ibe 
purposes  herein  set  forth.  And  It  is  my  wish 
that  whenever  the  walls  of  the  building  Ehill 
require  renovating  by  paint  or  otherwise,  tho 

S resent  color  ana  design  shall  be  adhered  to  u 
IT  as  practicable.  For  the  purpose  of  provW- 
IngmoreeBectuallyfortheacGOroplishmenUcI  i 
the  objects  contemplated  In  this  item  or  claute 
of  my  vrill,  I  heie%  give,  devise  and  bequeaih 
to  tbe  Georgia  Historical  Society  and  its  BuCMe- 
Bors  one  thousand  shares  of  the  capital  stock  of 
the  Augusta  and  Savannah  Rulroad  of  the  StiU 
of  Georgia,  in  special  trust,  to  appl^f  the  divi- 
dends, tncome,  rents  and  profits,  arising  from 
the  same,  to  the  repairs  and  maintenance  of  enid 
buildings  and  premises,  and  the  paymentof  all 
expenses  attendant  upon  the  management  sod 
care  of  the  institution  herein  provided  for,  and 
then  to  apply  the  remaining  income,  rents  and 
profits  in  adding  to  the  library,  and  such  wo^ 
of  art  and  science  as  tbe  proper  officeis  of  Ibe 
Georgia  Historical  Society  may  select,  and  in 
the  preservation  and  proper  use  of  the  same,  go 
as  to  carry  into  effect  In  good  faith  the  c^jects 
of  this  devise  and  bequest." 

Tbe  Georgia  Hlstoncal  Society  was  incorpo- 
rated by  aslatuteof  thelSthof  December,16iS, 
the  preamble  of  which  recites  that  "The  mem- 
ber of  a  society  instituted  intbeCityof  Savsn 
nah  for  the  purpose  of  collecting,  preserving 
and  difFuslng  information  relating  to  the  his- 
tory of  the  State  of  Georgia  in  particular,  anil 
of  American  history  generally,  have  applied 
for  an  Act  of  incorporation."  The  1st  sectiua 
makes  them  a  corporation  with  the  usnal  pow- 
ers, and  especially  "To  purchase,  take,  receive, 
hold  and  enjoy,  to  them  and  their  successors, 
any  goods  ana  chattels,  lands  and  tenements, 
and  to  Bell,  lease,  or  otherwise  dispose  of  the 
same,  or  any  part  thereof,  at  their  will  and  pleas- 
ure; Anvtdea,  That  the  clear  annualincoDteof 
such  real  and  personal  estate  shall  not  exceed 
the  sum  of  $6,000;  and,  Prvaded,  alto.  That  the 
funds  of  the  said  corporation  shall  be  used  and 
appropriated  to  the  purposes  stated  in  the  pre- 
amble of  this  Act,  and  those  only."  And  tbe 
4th  section  declares  that  the  Act  of  incorpoia- 
tion  shall  be  a  public  Act,  "And  shall  be  con- 
strued benignly  and  favorably  for  every  bene- 
ficial purpose  therein  inlended." 

It  is  staled  in  the  bill  and  admitted  by  the  de- 
murrer, that  tbe  net  income  of  the  Georgia  His- 
torical Society  from  property  held  by  it  at  the 
time  of  the  death  of  the  testatrix,  was  between 
$3,000  and  $4,000,  and  that  the  income  of  tb€ 
property  now  bequeathed  to  it  will  add  ^,00C 
to  tnat  Income.  It  Is  argued  for  tbeappellant: 
that,  because  the  effect  of  tbe  gift  will  be  to  in 
crease  tbe  property  of  the  corporation  to  donbh 
the  amount  wBch  the  corporation  is  allowed  bj 
the  proviso  in  the  1st  section  of  its  charter  t( 
hold,  the  whole  gift  Is  void. 

But  there  are  two  conclusive  answers  to  thii 
argument:  1.  Reatrictioos  impoeed  by  thecfaar 
ter  of  a  corporation  upon  the  amount  of  prop 
erty  that  it  may  hold  cannot  be  taken  odvuua^ 
of  eollateiolly  by  private  pawns,  but  only  in  i 
direct  proceeding  oy  the  Slate  which  created  ii 
fiunintn  v.  Outer,  14  Pet.,  ISS,  181;  Smt'U  -w 
BhtOen,  18  Wall,  858,  80  [Ii  U.  8.,  XX-.-OC 
109  U.  E 


JonBt  T.  TTimgnawAii 


aty.  BnrdmsT.  Trin^ Chwth.tBandl.Ch., 
m.  m-,  D»(hm»>  T.  2MNnj,  39 N.  3.  £q., M; 
Dmkr.  Old  CbAmy  B.  R.  Oo.,  181  Hua.,  308, 

n. 

t  By  Ml  Act  vd  amendment  of  the  S8th  of 
Oaoter,  1870,  the  proviaoe  In  the  litsectionof 
Ae  aigiitml  cbuler  an  repealed.  It  is  cod- 
mM  ihkt  the  Act  of  1870  is  unconMftation&l 
Ml  ndd,  M  being  •  nrnnt  by  Uw  Legislature,  of 
taponli  powen  uia  privOueB,  in  contraTen- 
tk)B  of  ibb  pTDTialm  bi  tlie  Coiutitution  of  tbe 
St*:  "  Tbe  Geoevd  AMemUy  shall  have  do 
pom  to  pwit  conoTSte  pow«Ta  and  pri  Tileges 
w  prime  eanpaaies,  except  to  banUnK,  Inmr- 
•wc.  '■fl''^.  cuul,  navi^ion,  minmg,  ex- 
pa«.  lomber,  maDufactunng  and  telegraph 
"i^aaiei:  nor  to  make  or  cbuige  election  pre- 
<nn:  nm  rn  rnialilltli  bridges  or  ferries;  nor  to 
dofe  BimesoriegitbDaiechildre&;  but  Itahall 
panibe  by  law  the  maimer  in  which  such  pow- 
n  ifa>Q  be  exercbed  by  the  courts."  Consti- 
oaiiaaf  Georgia  of  1868,  art.  3,  sec.  6,  i 
I  ode  of  KT3.  sec  0068.    But  the  words 


tK*.  anc  ererj  ennrate  p 
'MA  ■•}'  be  coBferred  up 
1W  obiMi  is  to  t>ke  vrnsi 


^vTiini 


■■«  for  tbe  fotare,  tbe  crcatioti  of  private 
rm^tmt  for  buawr,  rellgioui,  charitable  or 
(Aspaipaae*.  except  those  specially  excepted; 
In  aol  to  prerent  tbe  Legislature  from  amend- 
■f  (be  duteiB  of  corporations  already  exlat- 
H.  wA  modifrtng  or  enlargliiK  their  powers, 
•BCT  br  repcamw  former  rMtrictions  or  other- 
*m.  tbe  Act  of  1870  Ik,  therefore,  cousUta- 
^BdraUd. 

«  drrtee  and  beqoest  "  to  keep  and  pie- 
I  ■  imMli-  HlHbvr"  \  house  coutaining  a 
r  museum  of  works  of 
a  be  open  for  the  use  of  the 
JCfc'  oa  such  terms  aiM  under  such  reason- 
wk  NgobBEioaB  as  the  trasleea  may  from  time 
»  IMC  DRBcribe,  is  a  valid  charity,  cannot  be 
iats^  AOM  JTMeum  t.  White.  S  Sim.  & 
%.  9M;  i>rwy  v.  NatUk,  10  AUen.  IW;  ZJon- 
^wm't  Appeal,  86  Pa.  St.,  800.  The  directions 
Mdag  lo  pcrpMuate  the  memory  of  the  found- 
*r  <t  BM  iauslr  its  public  character  or  its  legal 
•uday.  la  ma  tttt*  of  TTIigmjon  v.  Shaicetpeare, 
£X.T.Jak8a.IEiig.1,612,aadlDeO.F.&J., 
M.  Md  of  Cbrw  T.  Xm;7.  2  DeO.  F.  &  J..  75, 
1*  rely,  the  gifts  failed  be- 


1^  aM  ""*— '"'t  devoted  lo  a  pubUc  char- 
Mv  MC.  Ihe  deflnttioo  In  the  one  case  includ- 
K  jaiiMiLS  tfaM  mlgbt  not  be  charitable,  and 
■•  M^Hi  iB  the  otber  being  to  a  prirate  li- 
nn ilahllab<  i1  forthebepoBtof  thesubecrib. 
n  aaae     See,  B*imtminU  t.  Ofawira,  L.  R.  4 

^  a»,  n4.8is. 

k  ernoratloo  may  bold  and  execute  a  trust 
vtwfcatiB  utjectt  Id  aooordwHh  or  tending 
'  piaaM   tbe  purpoeea  of  Its  cmtloo,  iS- 


jajBtalii 
I  ovptaui  ecbool,  or  an  asylum, 
■nl  S  Bow.,  1S7 :  MeDoTiegh  v. 
—  **.  U  How.,  Sni  Ana  t.  Car^,  S4 
Kw  «ir«c.&,XVL,701}.  TbenUsome 
M»n  OROl 


ground  for  hoMlDg  Out  tbe  obtocta  of  •  hlib^ 
leal  Bode^  would  oe  promoted  bv  administer- 
Ine  a  dense  and  bequest  to  maintain  for  tbe 


public  instruction  and  benefit  a  house  contsin- 
Ing  a  collection  of  books  documentsand  woAa 
of  art,  with  other  such  bo<^  and  works  to  be 
selected  by  the  ofBcers  of  tbe  sode^  and  pur- 
chaaed  out  of  the  surplus  income ;  and  that  the 
purposes  of  the  trust  are.  In  the  words  of  3fr. 
JwHee  Story  in  Viaal  v.  QiTord,  %  How.,  188. 
"  nrmane  to  the  objects  of  the  incorporation," 
and  "relate  to  matters  which  will  promote,  and 
aid,  and  perfect  those  objects." 

But  If  any  doubt  remaus  of  tbe  capacity  of 
the  Georria  HistoriGsl  Sodety  to  assume  and 
execute  those  charitable  trusts,  it  would  be 
within  the  ordinary  JurlBdictlou  of  a  court  of 
equity  lo  appoint  oUier  trustees  in  its  stead,  ac- 
cording to  the  maxim,  expressly  affirmed  In  tbe 
Code<M  €leorgia,  that  a  trust  shall  never  fall  for 
the  want  of  a  trustee.  Beeee  v.  Atty-Otn.,  8 
Hare,  101  ;  WindoiBY.  C^mmtrv*,  8  Cusb.,  868; 
Code  of  Georgia  of  1878,  sec.  819B. 

The  reaiduary  clause  of  the  will  disposes  of 
real  and  personal  estate  to  the  amount  lA 
$800^000,  and  is  as  foUows : 

"  Twenty -fiiBt.  All  the  residue  of  my  estate, 
of  whatever  the  same  may  consist,  real,  persona] 
and  mixed,  and  wherever  situated,  I  hereby     [ISO] 

S'vc.  devise  and  bequeath  to  my  executors  here- 
after named,  and  to  the  survivor  of  them,  and 
to  the  successora  in  this  trust  of  said  sarvivor, 
in  trust,  to  use  and  appropriate  the  proceeds 
ariaing  from  the  same  lo  tbe  building  and  erec- 
tion and  endowment  of  a  hospital  for  females 
within  the  Ci^  of  Savannah,  on  a  permanent 
basis,  into  which  sick  and  indigent  females  are 
to  be  admitted  and  cared  for  in  such  manner  and 
on  aucb  terms  as  niay  be  defined  and  preacribed 
by  the  trustees  or  mrectresaes  provfded  for  in 
thia  it*m  or  clauae  in  my  will.  The  income, 
rents  and  proflta  of  such  portion  of  the  residuum 
of  my  estate  aa  may  not  be  expended  In  the 
building,  erection  and  fumiabing  said  hospital 


request  is  that  a  thoroughly  convenient  hospital, 
of  moderate  dimensions  sull«d  lo  the  wants  oi 


the  Citv  of  Savannah,  and  capable  of  enlarge- 
ment if  neccssiiy  should  require,  may  be  built 
and  erected,  with  no  unneceaaary  display  con- 


nected with  it  And  I  do  hereby  nominate,  i._ 
the  flrat  truatees,  managers  or  directresses  of 
said  hospital,  Mra.  Louisa  F.  Gilmer,  Sarah 
Owena,  Mary  Elliott  (formerly  Habersham), 
Suaon  llann,  Florence  Bourquin,  Eva  West 
and  Eliza  Chlsohn,  all  of  Savannah,  Georgia, 
and  do  requeat  and  inatruct  my  executors  to  ad- 
vise and  consult  with  the  ladies  named,  astothe 
construction,  arrangement  and  furnishing  of 
said  hospital.  It  ia  further  my  wlah  and  desire, 
and  I  do  hereby  request,  that  a  suitable  and 
proper  Act  of  incorporation  fur  said  hospital 
shaU  be  obtained  from  aucb  tribunal  in  the  Slate 
of  Georgia  as  may  have  jurisdiction  Id  the 
tvemlses,  to  be  called  and  known  aa  the  '  Telfalr 
Hospital  for  Females,'  with  the  ladies  above 
named,  or  such  of  them  as  may  consent  to  serve, 
and  aucb  others  as  they  may  qtply  for  to  be  as- 
sociated with  them,  as  the  first  trustees,  man- 
agers or  directresses  tinder  said  Act  of  Incorpo- 
ration, with  power  lo  fill  any  vacancies  that  oc- 
cur in  (heir  uamber.    And  for  the  purpoaa  of 


Ci,c1?^' 


46C-478  SuFBEME  CocBT  of  t 

■ccompUahing  tbe  objects  eiwten^Uted  Id  this ' 
f,Aii  itemorclaaseoCtnfwill,  IdoherebrButhorize' 
I ""  I  and  empower  my  executofs,  or  the  snirivor  of 
them,  to  sell  and  convey  sD  or  any  pordoa  of  < 
the  real  oUte,  or  any  interest  la  the  same, 
which  I  nur  luve  or  be  entitled  to,  and  not  | 
given  or  devisetl  in  tuv  of  tlie  preTious  items  or 
daoses  of  this  mv  will,  uang  their  discr^on  as 
to  private  or  pnblic  sales,  ai^  as  to  whether  and 
at  what  time  such  sales  shall  be  made." 

That  this  devise  and  bequest  to  establish  a 
hospital  for  dck  and  indizent  females  in  tbe 
City  of  Savannah  is  Buf&dently  deflnite,  and 
that  its  validity  is  not  impaired  by  the  provision 
of  the  will  requiring  an  Act  of  incorporation  *' 


i  Chited  States. 


■.'Hwpttoi,  85  U.  ST,  308  [XXIV..  450] ;  and 
AukU  v.  AUen,  ante  [3»7]. 

The  brauest,  in  the  23d  clause  of  the  will,  of 
$1,000  "To  tbe  first  Christian  church  erected  or 
to  be  erected  in  the  ViUage  of  Telfau^Uo  hi 
Burke  County,  or  to  such  persons  as  may  be- 
come trustees  of  the  same,"  is  supported  by  tbe 
same  authorities,  and  is  directly  within  the  de- 
cisioDS  of  Lord  Thurlow  in  At&-Oen.  v.  BUIiop 
ofChatm;  1  Bro.  Cb.,  444,  of  Sfr  John  Copley. 
Master  of  the  Roils,  afterwards  Lord  Lynd- 
hurst,  in  Soe.for  PropagaUon  of  lie  Ootpit  v, 
AUy-Oen.,  SRuss.,  142,  and  of  Zord  Hatheriey 
in  Bennett  v.  Herbert,  L.  R.,  7  Ch..  288 ;  see, 
also,  (himming  v.  Reid  MBmorial  ChurtA,  04 
Oa..  lOS. 

The  result  is,  that  all  tbe  devises  and  bequests 
contained  in  Miss  Telfair's  will  are  vaOd  -  - 
against  her  helia  at  law  and  next  of  kin. 

Decree  tt^inMi. 

tneeopr.  Test:  _ 

James  H.  MoEenmr,  Clerk.  Sup.  Oourt,  V.  8. 


JOSEPH  B.  CLOSE  et  ai..,  Applt., 

e. 

QLENWOOD  CEUIETERT. 

CHARLES  BORCHERLINO.  Appt._ 

GOafWOOD  CEMETERY. 

(Beo  B.  C.  IT  Otto,  taS-lTS.) 

Oeatetary  eompanf — right  to  landt—omitrwiion 
of  amtraet — reeeivw — rigli  it  of. 

•  1.  A  cemetery  oompany  was  Incorporated  In 
IBM  by  an  Aot  of  Concreis,  whtoh  authorized  It  to 
purDbase  anil  hold  nlnetf  aotes  of  land  In  tlie  DIs- 
trlot  of  ColumbiB,  and  to  reaetve  gUls  and  bequests 
tor  the  purpoee  ot  omamenttDK  and  Improvii^  f" 
oemetarr ;  enacted  that  Its  ainirs  should  be  oo 
ducted  br  a  president  and  ttiree  other  managers, 
tie  elected  """"""y  by  the  votes  of  the  proprleton. 
and  to  have  rower  to  lay  out  and  omamer'  "'~ 
aTounds.tosellordlapoaeof  builallota.audto 
D7-lairBiortbeoonductotltsairalnanatliego.  — 
mentof  lotboldenaodvUIots;  llzed  theamount 
of  tbe  capital  stock,  to  be  divided  among  tbe  pro- 
prleton BcconUog  to  their  lemeotive  Interests ;  and 
provided  that  the  land  dedicated  to  tbe  purpcses  of 
a  cemetery  should  not  be  subject  to  taxation  otaiir 

■Bead  notes  by  ITr.  Jiuttee  Grat. 


, ^ , , ^  ..  wlitcb  are  DowfuUr 

prepared  tor  Inlemieiits,'*  and  tbe  by4aw  -'  *^ 

CtorponOian,  which  dedaiet)  (bat  all  iots  d 

held  In  punuance  at  tbeiOmxtiBr.  Noetcckwaterct 
taued.  Bat  tfae  owner  of  tbe  wtiole  tiact.  nanwl 
Inibediarteraaoiie  oftbeorteinalaasoQiauauiil 
In  the  UetpubUsfaed  In  tbe  pamphlet  as  Uie  ivcddHil 
and  a  manager  of  tbe  OOfpnaUon.  knowing  sU  tto 
above  hels;  and  never  ohJeoUng  to  tbe  appropits- 

" '  tbepropertrasappeariDKilierebr.nwniun 

w«Dtr  yean  iiiaiiiiul  tbe  Oemetery,  eoM 

two  tbouBod  burial  kNs,  and  gave  toeaA 

purdiaser  a  copy  of  tbe  pamplilet.  and  a  deed  of  th« 
lot.slgnedbT'lumself  aspceMdeot,  bearing  the  seal 
of  the  OnniiHatkin,  and  having  tbe  br-bwa  primed 
in.  In  1W7  Coqgrees  psMJi'l  an  Act,  amptirtlpg 

arter  of  tbe  Oorporatlon,  providing  tbst  Ha 

[oopeitr  and  aflaln  Aould  be  manageiL  eo  •*  to  se- 
cure U>e  equitable  rights  of  aU  peisraB  bavlDf  ■ny 

— "-■ '-' It  In  the  cemetery,  by  a  board  of  o™ 

elected  annually,  thieeby  tbeinisW- 
tonof  totaawnol  Id  good  (alib  upmi  wlilidi  a  tuiW 
had  been  made,and  two  In-  the  original  proprMon ; 
and  that  of  the  groHSreoeipta'arWng  from  t£e  foturs 
sale  of  lota,  one  fourth  should  be  annually  paid  b; 
"*"  B  tnistees  to  the  original  proprleton  and  the  nat 
devoted  to  the  ImprovenMnt  andraatnteoaoce  o( 
—Bcemetery.  Hdd,tbattbeActof  IBTT  wasaoon- 
■tttntional  eierdae  of  the  power  of  aniendiDent  re- 
served In  tbe  Act  of  UH ;  OiatUie  owner  of  Ibe  land 
WHS  estopped  to  deny  tbe  ezMrace  of  tlie  Owptm- 
Uon,  tbe  setting  apsft  of  Ob  whole  ninety  acra  u 
'  eeDtetery.  and  tbe  rigtat  of  the  lot  bolden  to  den 
_  majority  of  tbe  truttecB ;  and  that  be  waa  In  equity 
bound  to  convey  tbe  wbole  tract  to  tbe  OotTXHatlan 
In  tee,  and  to  acoount  to  the  Oorwnatlm  for  tbree 
tourtbe  of  tiie  sums  received  by  him  trotn  aaln  of 
'  Its  slnoe  tlie  Aot  of  I8IT ;  and  the  corponUoo  lo 

sy  htm  one  fourth  of  the  gross  reoeiplB  from  fut- 

re  sales  of  lota. 

&  Pendliig  a  bill  In  equity  aaalost  tbe  owi 
_md  to  compel  a  ooDveyanoe  of  Um  ttU 
certain  rights  of  his  (n  tbe  rents  and  voBta,  a  re- 
ceiver appointed  In  another  suit  agalnA  Um,  and  u> 
whom  he  bad  tiy  oTderofoourtlDtbatButtaasigDed 
his  Interest  In  tbe  land,  applied  to  be  and  was  made 
a  defendant,  and  answered,  and  also  filed  >  doas-blll 
agdnst  both  the  original  panles,  whlcfa  was  alier- 
wards  ordered  to  be  stricken  frn™  thn  nkM.  wttb 

leave  tor  blm  to  apply  for  leave 

buthe  neverappliedforsucb  leave.    niO' 

beard  upon  j^cMliias  and  pioob,  and  a  ~ 

._. — ^..-  — '--nal  defcodani 


the  plalntlS,  and  tbe  plaloUIL 

-.  his  aeslgna  for  part  of  the  rents  and  proflta,aix] 
that  this  %aree  be  wltbontpreMdiDe  to  tbe  rigbt> 
'"ereoelver.   Held,  that  the  receiver  waa  not  ag 


Aripted  Nor.  t7,  B8. 188t. 


.  BS2.1 
DeHdtd 


Mar.  S.  1S83 


Norn.— Beserwd  I 
ehortcnt.  See  note  ti 
U  B,,  XXVI,,  eSL 
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Qreenwood  v.  Fr^gfat  do.,  II 


District  of  Columbia. 

The  history  and  facts  of  the  case  appear  i 
the  opinion  of  the  court 

Mettrt.  J.  Hnble^  *t***''"  and  Rmth&i 
ial  Wllaon.  for  Close  and  Clendeoin,  appe 

The  srant  of  cotporate  franchises  containc 
in  tbe  Act  of  July  37,  1864,  was  not  acoeptc 
by  tbe  persons  therein  named;  tbe  charter  tKvi 
took  effect ;  and  no  corporation,  de  facto  or  i 
jure,  was  in  ate  at  tbe  lime  of  the  truasactkN 
set  forth  in  the  bill,  capable  of  acquiring  UU 
legal  or  equitable  to  tbe  land  in  controversy. 

The  case  is,  therefore,  within  the  princiT 
that  "  If  a  man  grants  his  estate  to  an  inui^ 
aiT  corporation,  which  ensis  only  in  his  oi 
mind,  no  title  passes." 

BuatM  V.  T^N'tVi  ^  McLeu,  201. 

,-         I    I07r. 

I.  L.OCH^IC 


CuMK  T.  Qleswood  Ceuetebf. 


466-478 


tie  nk  Uwl  &  gnut  does  not  become  opers- 
4tc  nun  accepted,  applies  id  full  force  to  a 

Sai  the  francbiM  (o  be  a  corporation  <1  BI. 
,  UIK  and  no  charter  of  iDCorporation  is 
<<  «Bf  effect  DDta  it  Is  accepted  by  at  least  a 
mtjonj  at  tboae  who  are  intended  to  be  In- 

"T^tAmes. MC Bl-.Dari.  Coa.Cate.iWii., 
m.  SUuv.  Jlan&ta,aMass.,379;  FaUoMrv. 
fhfUI.  i  JlcLewL  IW:  £Kii(«  t.  Aiu«>n,  16 
U.,  11:  S»prU  T.  ijnangtl,  8  Waits  &  S.,  BS; 
Cfa>.  T.CWfen.  IS  Pa.,  14S. 

Thn  the  Art  of  February,  1877,  repeals  the 
Aff  of  ISM.  and  [Hovide*  a  different  corpora- 
dn  oonpowd  of  the  tot  holders,  seems  to  be 

Kopon  the  face  of  It.  It  is  merely  a  colora- 
■Mdnnt  of  the  Act  of  18M,  which  can 


k  different  corporation 

_    _, d  by  the  Act  of  18M. 

"'nehitentioQ  to  repeal  is  sufficiently  niani- 
feoed  what  the  proTioons  of  the  two  enact- 
maat  m  so  incoaristent  Uiat  they  cannot  stand 

^STt,  Oimw*..  87  N.  J.  L.,  280. 

TW  ccnotaUons,  if  any,  existing  under  Jie 
Act  vt  IBH,  being  dissolved  bj  the  repeal  of 
thsi  Ad  17  the  Act  of  1B7T.  its  rights  of  prop- 
on  irrcn  to  the  original  donor,  the  defendant. 

Bkm  v.  JIaterOM.  18  How.,  480  (5S  U.  B., 
IT,  4»;  I««  ».  TtofterteMi,  6  Wall. ,  277  (73  U. 
&.XTnt.7«>. 

If  h  AooU  be  held  that  the  Act  of  February, 
MTT,  bu  bectMutmed  asan  alteration  and  not 
■  •Rfcal  of  the  Art  of  18H,  we  submit  that 
ftt  Ad  is  uDcoiutitulIoDal,  as  ikot  the  exercise 


property  without  due 

',  and  taking  private  property  '~~ 
. ^^^^ 


7k  Aa.  at  ISTTcaiuot  be  defeikdedas 
hd  eaenjae  of  the  power  of  Congress  I 
iMWoddj  the  charter. 


(.Mr.S..«»(XXIV..  886)1  &^T.  Diit- 
MII3  B.  ]|(m.  ,840:  AOtn  t.  McKeen.  1  Sumn.. 
tH.Z  a.  O).  T.  CAapnian.88  Coiu).,  70;  De- 
t^T.  p.  R.  0>..  43  Uich.,  147. 

V*  aobmii,  ibaefore,  that  the  Act  of  1877, 
*tvh  iskca  ibe  managieinent  and  properly  of 
hr  wiaiiiaiil  OofporaUon  out  of  the  hsni^  of 
»  'itaiinat  the  real  owner,  and  arbitrarily 
wnfrtMea  three  fuorths  of  tbe  receipts  from 
■hstOMKto  the  so-called  "improvement  of 
W  asMHUfj,"  and  reduces  the  defendant  to 
MiaadUsttofantereaeditor  in  respect  to  the 
MH^.  h  Bot  a  nUd  amcDdment  of  the  charter. 

Mmr*.  CortUsiat  VmAm  and  IT.  D. 
^■■te,  tat  BoechoUng,  appeUanL 

Bmn.  T.ir.BMtlm.inillAMF.Mat- 
«i^  mAT.J.  MOIer,  for  am>ellee. 

Mr.  Jtmltet  Sr^  deUTued  the  opinion  of 

1W  IS  a  bmia  eqnl^,  filed  on  the  3Sth  of 
•hMv  Vtn,  by  the  Qlenwood  Cemet«ry, 
4Mmk  t»  far  aCorponikiueMablished  by  Act 
-^«Jo«^  B.  Close,  WOIlam 


legtJ  titlu  in  a  tract  of  land  containing  ninety 
acres,  situated  In  the  District  of  Columbia, 
known  as  tbe  Oleowood  Cemetery;  and  for  an 
account.  The  bill  was  afterwards  dismissed  by 
consent  as  against  Humphreys  and  Evans.  The 
material  facts,  as  shown  by  the  proofs,  are  as 
follows: 

In  June,  1852,  Humphreys,  for  the  sum  of 
(9,000,  bought  of  Junius  J.  Boyle  the  tract  of 
land  in  controversv,  and  took  from  him  a  deed 
of  it,  and  iromcdrately  set  about  preparing  it 
for  use  as  a  cemetery.  He  inclosed  with  a  high 
fence,  and  laid  out  with  drives  and  walks,  and 
improved  and  embellished  thirty  acres  of  it, 
leaving  tbe  other  sixty  acres  in  their  origioal  un- 
improved condition;  and  in  March,  ISGS,  put 
Clendenin  in  charge  as  superintendent.  Hum- 
phreys conveyed  to  Close  on  undivided  half  of 
the  premises  m  April,  1853,  and  the  whole  tract 
in  June,  1864.  The  two  deeds  were  absoluta 
in  form,  but  were,  in  fact,  int«nded  as  securi^: 
the  first  for  therepayment  of  $20,000,  advanced 
to  Humphreys  by  Close,  for  Uie  purpose,  ss 
Close  knew,  of  converting  the  estate  Into  a 
cemetery;  and  the  second  for  the  repayment  «t 
otheradvances  to  the  amount  of  $7,000,  already 
made  to  him  by  Close,  for  the  some  purpose, 
and  of  subsequent  like  advances,  of  the  amount 
of  which  there  is  no  evidence  but  Close's  own 
vague  and  unsatisfactory  testimony,  unsup- 
ported by  books  or  roucnera;  and  the  parties 
agreed  in  writing  that  if  Humphreys  should 
meet  bis  obligations,  he  should  nave  back  one 
half  of  the  land.  Humphreys  thenceforward 
managed  the  property,  acting  for  himself  and 
Close,  through  Clendenin  ss  superintendent, 
until  September,  1869,  when,  having  failed  to  r4(in] 
meet  his  engagements,  he  relinquished  all  bis  in-  *-  ' 
terest  in  the  property  to  Close,and  Cloee  became 
sole  owner,  and  assumed  control  of  tbe  prop- 
erty, retaining  Clendenin  as  bis  superintendent 
to  manage  the  cemetery. 

On  tbe  2Ttb  of  July,  1854,  Congress  passed 
an  Act  entitled  "An  Act  to  Incoirotate  the 
Propriclore  of  Glenwood  Cemetery,  by  which 
twelve  persons  named,  eight  of  thcra  residents 
of  the  District  of  Columbia,  and  the  otherfour 
being  Close  and  William  Pbelps  (since  de- 
ceased), residents  of  New  Jersey,  and  Hum- 
phreyn  and  Evans,  residing  in  New  York, were 
created  a  Corporation  by  the  name  of  "The 
Proprietors  of  Olcn wood  Cemetery  in  the  Dis- 
trict of  ColumHa," and  were  empowered  "To 
purclifso  s  .d  noid  not  exceeding  one  hundred 
acres  nl  land  in  the  District  of  Columbia,  north 
of  the  limits  of  the  City  of  Washington;  to  sell 
and  dispose  of  such  parts  of  said  land  as  may 
not  be  wanted  for  the  purpose  of  a  cemetery, 
provided  that  at  least  thirty  contiguous  acree 
shall  be  forever  appropriated  and  set  apart  as  a 
cemetery;  with  authority  to  said  corporation  to 
receive  gifts  and  bequests  for  the  purpose  of 
ornamenting  and  improving  ssid  Cemetery;" 
and  It  was  enacted  that  the  affairs  of  Uie  Corpo- 
ration should  be  conducted  by  a  president  and 
three  managers,  to  be  "  elected  annually  by  a 
majority  of  the  votes  of  the  proprietor,"  and 
"  each  proprietor  entitled  to  one  vote  for  eacL 
share  held  by  bim,"and  tbat  until  the  first  dec- 
tlon  the  four  last-named  persons  should  be  man- 
BgetB;  that  the  prealdent  and  mangers  should 
have  power,  among  other  things,  "to  lay  out 
—■' the  grounds,"  "  lo  lay  out  and 
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■ell  or  dlqmee  of  burial  lots,"  snd  "  to  moke 
■uch  by-Uws,  rales  and  n^ulatioiu  ea  they  majr 
deem  proper  for  coodocting  the  aSairs  of  the 
Corporatloti,  for  the  governmeiit  of  lot  holders 
and  TisilorB  to  the  Cemetery,  and  for  the  tnna- 
fer  of  stock  and  the  evidence  thereof :"  that  "the 
capital  stock  of  aald  Compan;  shall  he  repre- 
seoled  hj  two  thousand  shares  of  150  each,  di- 
vided amonx  the  prt^rietora  acconiing;  lo  their 
reapectlTe  mteieeta,  and  transferable  in  such 
manner  as  the  by-laws  may  direct;"  that  "  no 


Joiporatlon,  exclusively  used  aod  appropriated 
« the  purpose  of  a  Cemetery;  provided,  Ihat 
notUiis  herein  contained  shall  authorize  said 
Corporation  to  obstruct  any  public  road  or 
[ATO]  street  or  lane  or  alley  now  actually  opened  and 
used  as  such ;"  that  any  person  wilHully  destroy- 
ing, injuring  or  removing  any  tomb,  monument, 
gmvestone,  fence,  railing,  tree  or  plant  within 
ue  limits  of  the  Ccmelerj',  should  be  considered 
guilty  of  a   misdmeanor;   that   "  each  of  the 


the  Company  dedicated  to  the  purposes  of  a 
Cemeterv  shall  not  be  subject  to  taxation  of  any 
kind;"  tnat  a  certificate,  under  seal  of  the  Cor- 
poration, of  the  ownership  of  any  lot,  should 
nave  the  same  effect  as  a  convnance  of  real  es- 
tate; and  that  "  it  may  be  lawful  for  Congress 
hereafter  to  alter,  amend,  modify  or  repeal  the 
foregoing  Act."  10  Stat.  atL.,T8Q. 
On  the  3d  of  August,  1864,  the  ceremony  of 


the  spot  in  the  presence  of  a  number  of  peopli 
Immediately  ijterwards,  a  pamphlet  was  pu' 
lished  and  generally  circubled,  containing 


Eopyof  the  charter,  a  list  of  the  officeis,  includ- 
ing Close,  Phelps,  Humphreysand  Evans,  man- 
agers; close,  pre^dent;  Humphreys,  treasurer; 
wad  Clendeniu,  superintendent;  a  full  account 
of  the  proceedings  at  the  dedication,  in  which 
the  proper^  was  spoken  of  aa  set  apart  and  con- 
secrated for  the  burial  of  the  dead,  and  as  "  al- 
together comprising  ninety  acres,  thirty  of 
which  are  now  fully  prepared  for  interments;" 
snd  the  by-laws  of  the  Cemetery,  of  which  Ih 
first  was,  "All  lots  shall  be  held  in  pursuance  of 
'An  Act  to  Incorporate  the  Proprietors  ot  Qlen- 
wood  Cemetery,'  approved  July  27,  1854,  and 
shall  be  used  for  tne  purposes  of  sepulture 

Close  soon  after  leceived  a  copy  of  this  pam- 
phlet from  Humphreys,  and  from  that  time  to 
the  filing  of  the  Inll  never  objected  to  the  appro- 
priation of  the  property  in  the  manner  appearing 
thereby.  In  the  course  of  the  next  twenty  yeara, 
about  two  thousand  lots  were  soM,  and  each 
purchaser  was  given  a  copy  of  the  pamphlet, 
and  a  certificate  or  deed  of  his  lot,  signed  by 
[471]  Cloee  as  president,  bearing  the  seal  of  the  Com- 
^ny,  and  having  the  by  laws  printed  thereon. 
The  gross  receipts  from  the  time  of  the  open- 
hig  of  the  Cemetery  lo  1876  were  $180,000.  No 
stock  was  ever  issued  as  provided  in  the  charter. 

No  taiee  were  ever  paid  on  any  part  of  the 
nlne^  acres.  At  different  times  from  1871 ' 
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1876,  taxes  were  assessed  or  propoeed  to  be  ii»- 
sessed,  by  the  munichial  authorities,  upon  ihe 
sixty  acres  which  had  not  been  improved.  But 
Close  and  dendenin,  byrepresentlqg  tathet^- 
BesaorB  and  collector  that  the  wht4e  tract  had 
been  dedicated  to  burial  purposes  in  accordance 
with  the  charter,  and  by  ei±ibitiiig  to  them  tbs 
charter  and  the  pamphlet  contaming  the  ac- 
count of  the  dedication.  Induced  them  to  re«^- 
nize  the  ex-MTi-tJon  of  thewi^.'e  tnct  frointu- 
atlon: 


1854;  changing  Uie  name  of  the  Corpoiation  to 
"  The  Glenwood  Cemetery;"  providing  tbatils 
property  and  affalra  should  be  under  the  con- 
trol of  a  board  of  Ave  trustees,  any  three  of 
whom  should  be  a  quorum,  to  be  elected  annu- 


cach  lot  owned  by  him  in  good  faith,  upon 
which  a  burial  has  been  made")  "  and  two  by 
the  original  proprielofs,"  and  tobave  suthori^ 
to  fill  tcmporaiT  vacancies  in  the  boattl;  that 
these  trustees  should  so  condnct  the  affairs  of 
the  Cemetery  "Aa  to  secure  the  equitable  rigbta 
of  each  and  every  person  having  in  any  way 
any  vested  interest  in  the  said  Cemetery;  snd 
the  Cemeteiy  ^al)  be  amenable  and  Eul)jecl  to 
the  Jurisdiction  of  the  equity  courts  of  the  DiS' 
trictof  Columbia  foranydisre^rd  of  the  righit 
or  interests  of  any  person  whatsoever;"  thsi 
"The  words  'the  proprietors,' where  they  occui 
In  the  original  Act  of  incorporatloD  herebj 
amended,  shall  be  interpreted  and  construed  tc 


mean  and  shall  signify  Uie  proprietors  of  lots  in 
sold  Cemetery,  and  which  is  hereby  now  do 
clarod  by  this  amendment  to  be  the  true  intent 
and  meaning  of  said  words;"  and  that,  of  the 
gross  receipts  arising  "  from  the  sale  of  loti 
hereafter  sold  of  the  ground  now  dedicated  tC 
burls]  purposes,"  one  fourth  should  be  annual- 
ly paid  by  the  trustees  to  the  original  fnvpri^ 
lors,  and  the  rest  be  devoted  to  the  ini[aovfr 
ment  and  roslntenance  of  the  Cemeterr.  18 
Stat,  at  L.,  266. 

Pursuant  to  this  Act,  the  owners  of  kite  cfaoM 
three  trustees,  who,  on  the  refusal  of  Close  tc 
recognize  the  Corporation  as  existing,  or  to  ap 
point  two  other  trustees,  filled  up  the  vacen- 
clea  in  the  board  and,  on  the  refusal  of  CloM 
and  of  Clendenin,  as  his  agent,  to  deliver  Uf 
possession  to  them,  filed  this  bill  to  compel  ■ 
conveyance  of  the  legal  tiOe  and  a  delivery  oj 
posse^on  of  the  whole  tract,  and  an  account 
of  the  proceeds  of  any  lots  sold  since  the  organ- 
ization under  the  Act  of  1877. 

The  defenses  set  up  by  Close  and  Clendenin, 
in  theirsnswers  and  at  the  argument,  ar«,  that 
there  never  was  any  acceptance  of  the  Act  of 
1 854,  or  formal  organization  of  the  Corp<u«tioD 
under  it,  but  the  property  remained  the  prirati 
property  of  Close,  except  such  lots  as  had  been 
sola,  for  which  he  was  ready  to  give  a  leira! 
title  to  the  holders ;  that  the  Act  of  18T7  waf 
unconstitutianBl  and  void,  as  depriving  bim  ol 
' '  ~  property  without  adequate  compensatioD 
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tery  in  such  a  way  a 

solute  control  over  It. 

After  Close  and  Clendenin  had  put  in  tbeii 

I,  Charles  BorcheHIng  filed  a  petition  tc 

107   V.  f, 


Clou  t.  OLsmrooD  Ckuxtkbt. 


A  the  bill,  allegliig 
itehelMd  been  appointed  recdTernacler  a  de- 
OK  lor  Bltinonj  randerad  in  a  suit  for  divorce 
Imgltt  egainrt  CIom  bj  bis  wife  In  the  Gouit 
d  CteoefT  of  New  Jeraef,  and  that.  In  obedi- 
wcw  an  order  of  Ibatcoott,  Cloaehad  ese- 
nkdtnhima«HidirecdTwanairinuBent  of 
iflkii]n«NiBl  eMte,  tbe  rent*  ana  proflta  of 


IkiiinsaaBl  e 


. , Thlapedtlon  of 

Bgrckcriiaf  w«a  granted,  and  be  filed  an  an- 
•MTb  Ibe  orifiDml  bill,  wtUng  up  these  facts. 
b  tbo  flted  a  croaa-bill,  prajlt^  that  Close  coa- 
w;  ik«  tUe  tn  tbe  GemeierT  to  uto  CoipoTation, 
mi  Oal  Ike  Oocporation  inae  and  deliver  to 
~  '  "  >f,aai«ceiTeraaafof«nld,8tocktotlie 
On  motion  of  Close  and 
t  aftarwaida  ordered  the 
D  at  BorcberUng  tobettrickeobomthe 
Am.  wiihleav«tobim  toapplvforleavetoftle 
a  tam^VSL  He  never  applied  for  auch  leave. 
Bk  the  Oorpanliaa  filed  a  Beneral  replication 
)■  rta  saawtis  of  Close,  Cleoaenin  and  Borcher- 
far.  DMoC*  were  taken,  and  the  case  waa  heard 
M  Acidcd  upon  the  merita. 

Bf  Ibe  final  decree  of  tbe  court  below,  it  vaa 
iiHCBd  Ibat  Close  oonvn  Uw  whole  tracT     ' 

i*«T  scroi  to  the  plaiDtiff  Corporation  in 

riBBfe;  that  Ctoae  and  Clendenin  deliver  to  the 
ihMff  aQ  booka,  plata,  records  and  persona] 
jwyaij  beknging  to  or  nsed  in  connection 
va  k*  boalneaa.  and  be  perpetoally  enjoiaed 
^fm  iaMrfering  with  or  obstnicting  the  plaint- 
tf  la  iha  poeatsrion  and  mauaoemeut  of  the 
ftwLiu'j;  and  tbe  ooart  being  nmber  of  opia- 
^  Ihal  Cloae  was  entitled  to  be  compensated 
9-  of  hia  dlle  ia  tbe  btad,  as  the 
letor  therecd,  and  that  the  pro- 
a  for  this  object  hy  tbe  Act  of  Con< 
^M  «l  1877  waa  an  equitable  adjustment  of 
A(  rifbM  irf  Close,  and  a  leasonablecompensa- 
tia  for  Ua  title  aitd  inlereet  in  tbe  property, 
hMh  ia  ■■onatand  in  mode  of  pajmeat, regard 
^axbad  to  tbe  Deeds  of  the  Cemetery,  it  was 
fnhtr  Bdjiideed  that  tbe  plahiOS  annuaUy 
bMafky  sc«o<iat  f<v  and  pay  to  him  or  bis  aa- 
ripa^M  (oartb  of  tbe  aroMrecripta  from  sales 
*  ta  made  of  loU  in  uie  Cannery  ;  and  that 
m  mavHtt  bs  taken  of  his  receipts  from  the 
Cmsmit  ^Doe  tbe  Act  of  18TT  took  e(tect,Biid 
*■  he  be  dMiged  in  favor  of  Ibe  plalnliir  with 
ifl^na,  over  and  above  <mefonrui  of  the  gross 
MpM  CniM  Mica  of  kMa,  whfcb  had  been  ap- 
^M  Is  hie  <rwn  naa  and  not  properly  disbursed 
m  MBDoat  of  Ibe  Cemetery,  ana  that  he  pay 
tti  en^  of  aoit;  and  thai  ibia  decree  be  with- 
«■  piiJudlLL  10  tbe  daima  of  Borcherllng  as 
^«s«w  aa  afonaaid. 

tnm  Asa  decree  appeals  have  been  taken 
aarierfaed.  by  Cloae  and  Clenderdn  and  by 

TW  appeal  of  Bordiettlng  may  be  bried 
AiVwad  sf .  The  order  strUdnff  his  crow-bl 
&M  tta  Alea  rawed  leave  to  Urn  to  apply  1 
'A>  nwi  tot  iaaw  to  Ue  aotw-bUl.  He  never 
■air  mj  saefe  appttcatloa,  bat,  after  repUca- 
«M  SiJ  IP  Ibe  ■Hwera  of  himaetf  and  of  tbe 
**  MMdaata,  soffoed  pnxrfs  lo  be  taken 


pressed  to  be  made  without  prejudice  to  his 
rights  aa  receiver.  Under  these  circumstaucea, 
there  is  nothing  In  the  proceedings  of  the  court 
below  prejudicial  lo  thoae  rights,  or  which  en- 
titles him  to  a  reversal  of  the  final  decree  and  to 
a  re-opening  of  the  whole  caae. 

Upon  the  merits  of  tbe  case  as  presented  by 
tbe  appeal  of  Close  and  Clendenm,  it  wlU  be 
convenient  to  consider  first  the  question  wheth- 
er, aasmning  that  the  charter  granted  by  Coit- 
gress  In  18M  must  be  held  lo  have  been  du^ 
accepted  by  the  Corporation,  and  the  Carpora- 


amendment  and  repeal, reserved  to  CongreBsln 
the  original  charter. 

Tbe  terms  of  that  charter  show  that  it  waa 
not  intended  to  create  a  mere  land  company.for 
the  exclusive  benefit  of  tbe  original  associates 
and  their  successors  holding  ahuee  in  the  alock 
of  the  Corporation ;  but  that  the  ultUnale  and 
principal  object  was  to  establish  and  penna- 
i^rrttly  maintain  a  Cemetery  for  the  burial  of 
the  dead,  which,  if  not  a  strictly  charitable  use, 
is  in  some  aspects  a  pious  and  public  use,  and 
waa  evidently  so  regarded  by  Congresa.  u  the 
Corporation  were  to  be  exclusively  a  private 
business  corporation,  created  for  the  sole  bene- 
fit of  the  original  aesociataa  and  their  successors 
aa  holders  of  shares.  Congress  would  hardly 
have  inserted  in  the  charier  the  proviaion  aa- 
thorizing  the  Corporation  to  rec«dve  gifts  and 
bequests  for  the  purpose  of  omamentlttg  and 
improving  the  Cemetery,  or  the  provisions  ex- 
empting the  property  from  all  taxation,  and 
prohibiting  tbe  future  laying  out  of  any  public 
ways  through  it. 

At  first,  indeed,  the  whole  immediate  benefit 
derived  from  Ihe  property  would  be  thai  re- 
sulting to  tbe  sbareliofders  from  tbe  sale  of  lots,  • 
by  way  of  dividend,  out  of  so  much  of  the 
moneya  received  as  miKbt  not  be  needed  to  be  - 
expended  or  reserved  lor  the  laying  out,  orna- 
menting and  maintenance  of  the  Cemetery. 
But  as  last  as  lots  were  sold,  the  property  and 
interest  of  those  purchasing  and  boldiog  the 
land  for  Its  ultimate  use  of  Ihe  permanent  burial 
of  the  dead  would  Increase,  and  the  Interest  of 
the  original  assodates  would  diminish.  The 
profits  to  be  derived  from  the  sale  of  the  land 
would  cease,  as  to  each  parcel,  as  soon  as  It  was     [4761 
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sold  for  a  burial  lot.     When  the  lota  v 
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keep  up  the  Cemetery  would  remain,  and  the 
owners  of  lots  would  oe  the  only  persona  hav- 
ing a  peculiar  interest  in  keeping  It  up.  The 
COTporation,  In  short,  was  established  to  secure 
and  maintain,  not  merely  the  right  of  sale,  but 
the  ri{Ait  of  btuial,  and  wa*  the  repreaentallve, 
not  only  of  the  original  proprietors  of  the  land, 
but  also  of  the  subsequent  purchasers  of  lots 
therein. 

At  the  beginning,  before  any  lots  were  sold, 
the  ownen  of  shuts,  divided  among  the  pro- 
prietors according  lo  their  leapective  interests, 
would,  neceaaarily,  be  the  only  persons  con- 
cerned, or  who  couM  elect  the  officers  of  the 
Corporation  and  managen  of  the  Cemetery. 
But  with  tbe  gradual  change  of  Interest,  result- 
Ins  from  the  sale  of  lota,  R  was  In  full  accord 
wUb  tbe  provialoiu  (tf  the  charter,  and  best  tend- 
ed to  carry  out  tbe  main  purpose  of  permaDently 
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Tnainfailntng  a  maubfiy  for  tbe  burial  of  the 
dead,  thatuie  holders  of  lole  should  lake  part 
Id  tbe  election  and  ao  bav«  «  voice  in  tbe  maa- 
agement. 

After  the  Cemeterj  had  been  laid  out.  im- 
proved and  used  for  the  burial  of  the  dead  for 
more  than  twenty  years,  and  two  thouaond  buri- 
el  lota  had  bee:i  sold,  it  was  a  reaaonable  exer- 
dse  of  the  reserved  power  o[  ConEresa  to  au- 
thorize the  owners  in  good  faith  of  lota  upon 
which  burials  had  been  made,  to  elect  a.  major- 
ity of  the  trustees,  in  whom  should  he  ve^ed 
the  control  and  mana^meut  of  the  Cemetery, 
with  a  due  r^ard  to  Ihe  equitable  righia  of  all 
persons  having  any  vested  interest  therein;  and 
to  provide  that  a  portion  only  of  the  receipts 
arising  from  the  future  sale  of  lots  should  be 
nald  to  the  original  proprietors,  and  the  rest  be 
devoted  to  the  improvement  and  maintenance 
of  the  Cemetery.  Every  legislative  Act  is  to  be 
presumed  to  be  n  conBtitutional  exercise  of  legis- 
lative power  until  the  contrary  is  clearly  estab- 
tished;  and  there  is  nothing  in  the  record  before 
US  to  show  that  tbe  proportion  of  one  fourth  of 
the  gross  receipts  mm  future  sales  of  lota, 
which  is  fixed  by  the  Act  of  Congress  of  1877 
and  by  the  decree  of  the  court  below,  as  a  com- 
pensation for  the  title  and  interest  of  the  origi- 
nal proprietors  and  associates,  is  not  a  reason- 
able one. 

It  foUows  that  the  Act  of  Congress  of  1677 
must  be  deemed  constftutional  ana  valid, within 
the  principle  affirmed  by  this  court  in  ^le  case 
of  TAi  S^gokt  Dam,  that  a  power  reserved  to 
the  Legislature  to  alter,  amend  or  repeal  a  char- 
ter authorizes  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  subject  to  it, 
which  will  not  defeat  or  substantially  impair 
the  object  of  the  Krant,  or  any  rights  veated  un- 
der it,  and  which  tbe  Legislature  may  deem 
necessary,  to  secure  either  that  object  or  any 
public  ngbt.  Comrt.  on  Inland  FUheric*  v. 
Water  B>wer  Co..  104  Mass.,  446,  451;  Halyoke 
Ch.v.  iMmaa,  15  Wall.,GO0, 523 [82  U.  8..XXI., 
188, 140].  In  the  exercise  of  such  a  power  by 
the  United  States,  as  was  obsrved  by  the  Chief 
JiuUee  In  delivering  the  opinion  of  the  court  in 
the  Sinking  Fund  Oatei,  "  It  is  not  only  their 
right,  but  their  duty,  as  sovereign,  to  see  to  it 
that  the  current  stockholders  do  not.  in  the  ad- 
ministration of  the  affairs  of  (he  corporation, 
ai^opriate  to  their  own  use  that  which  in 
equity  belongs  to  others."  99  U.  8.,  700,  725 
[SXV.,  496,  5031. 

The  question  then  recurs  whether,  as  against 
Close,  ue  Corporation  must  be  held  to  have 
been  duly  organized  under  the  Act  of  ConicTess 
Of  1854. 

Upon  this  question  the  facta  are  these:  Close 
knew  that  the  Act  of  incorporation  bad  been 
granted  by  Congress,  in  which  be  was  named 
aa  one  of  the  original  associates;  that  the  Ceme- 
tery had  been  dedicated  andset  apart bypublic 
religloua  ceremoniea  for  the  burial  of  the  dead; 
that  a  pamphlet  had  been  published,  con  tuning 
a  full  account  of  those  ceremonies,  the  names 
of  a  full  board  of  ofBccrs,  including  himself  as 
nreaident  and  one  of  the  managers,  and  Clen- 
denin  as  superintendent,  and  a  code  of  by-laws, 
by  the  very  first  of  which  all  lots  were  to  be 
held  in  pursuance  of  the  Act  of  Incorporation 
and  to  be  used  for  the  purposes  of  sepulture 
alone.  With  full  knowledge  of  these  facts, 
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Close,  for  more  than  twenty  years,  exercised 
through  Clendenin  the  sole  managemeni  of  the 
Cemetery,  and  issued  deeds  and  certiCcateeof 
burial  lota  to  the  number  of  more  than  two 
thousand,  bearing  the  corporate  seal,  and  his 
own  signature  as  president  of  the  CorporatloD, 
and  having  the  by-laws  printed  on  them.  Be^e 
himself  the  owner  of  the  whole  land,  be  dfali 
with  it  in  all  respects  as  if  it  belonged  to  the 
Corporation,  and  so  represented  it  to  the  pni-  rj^ 
chasers  of  lots.  As  no  other  person  owned  any 
part  of  the  land  or  was  entitled  to  a  ahait  in 
the  Corporation,  the  fact  that  no  stock  hasbeoi 
issued  or  divided  ia  immaterial. 

One  who  deals  with  a  corporation  asexisting 
in  fact  is  estopped  to  deny  as  against  the  coipo- 
radon  that  it  has  been  legally  organized.  Ani 
in  a  court  of  equity,  at  least,  the  owner  of  land, 
who  stands  by  and  sees  it  conveyed  as  beloDg 
ing  toanotbcr,  cannot  afterwards  set  up  bisown 
lilTe  against  the  grantee.  Tbe  present  case  ii 
yet  stronger.  Cloee  did  not  merely  deal  with 
tbe  Corporation,  and  permit  tbe  CorporatkiD 
to  convey  parts  of  his  land  to  purcbasers  of  lot!. 
But  he  luraself  assumed  to  act  as  the  Coipora 
tion.  and  himself  made  the  conveyance  and  thi 
accompanving  representations  to  every  pur 
chaser. 

By  bis  acts  he  represented  to  the  purdias 
era  of  lots  that  the  Cemetery  bad  been  crested 
and  the  land  wo^  owned  by  the  CorpoiatkiD 
under  the  charter  of  1864,  and,  as  a  necM- 
saiy  consequence,  that  tbe  Corporation  and  sQ 
rights  derived  from  it,  were  subject  to  the  pK> 
visions  of  that  charter,  including  the  reserva> 
tion  to  Congress  of  the  power  of  alteratioD, 
amendment  or  repeal.  It  ia  upon  these  repre 
aentatlons  that  the  purchasers  of  lots  hare  ac- 
quired tbeir  title  and  have  parted  with  Ihdt 
money;  and  the  Coiporation,  whose  existenc* 
he,  at  least,  cannot  deny,  has  the  ri^t  aodtbs 
duty,  as  the  representative  and  In  behalf  of  all 
the  purchasers  of  lots,  to  enforce  against  him 
the  obligation  which  he  has  thereby  assumed. 
He  holds  the  fee  of  the  Cemetery  m  trust  for 
the  Corporation,  and  ia  entitled  to  nothing,  a« 
against  tbe  Corporation  and  those  whom  it  rep- 
resents, but  such  compensation  for  his  interest 
as  original  proprietor  or  stockholder,  as  is  con- 
sistent with  the  state  of  things  which  he  has 
represented  to  exist. 

It  is  argued  by  the  learned  connad  fortheap- 
pellants  that  tbe  estoppel  and  the  obligation  of 
Close  cannot  extend  beyoitd  tbe  thirty  acres 
which  had  been  actually  laid  out.  This  argu- 
ment appears  to  us  to  be  fully  met  and  an- 
swered in  the  able  and  thorough  opinion  of  tbe 
court  below,  delivered  by  Mr.  JutU'te  Cos.wbo 
says:  "  It  was  held  out  to  the  lot  holders,  not 
oi^y  that  the  ground  immediately  available  tot 
burial  ahould  remain  set  apart  for  that  object,  ' 
but  that  the  Cemetery  should  be  forever  nn-  I 
der  the  protection  of  a  perpetual  corporatimi, 
charged  with  Uie  duty  of  laying  out  and  omft- 
menting  the  grounds,  capable  ^receivjngsiftt 
and  bequests,  and  empowered  to  make  b}--iaws 
for  the  regulation  of  me  afTairs  of  tbe  Corpora- 
tion;  and  the  whole  properQr  was  described  as 
dedicated  to  the  purpoees  of  the  Cemetery,  not 
necessarily  that  the  whole  should  be  laid  out  inta 
lotfl,  but  that  it  should  all  belong  to  the  Insti- 
tution and  be  available  fcr  Its  general  objects. 
This  was  not  to  be  a  mere  graveyard  in  which 
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ail  lot  InUer  acqaired  ■  piece  of  ground  in 
wkici  to  barj  bia  dead,  and  at  the  suae  Kme 
bcRDc  cfaatgQBUe  with  Oie  wie  care  of  his  par- 
liadu  lot;  bat  Um  lot  holders  themselTei  be- 
i:mt  nbject  to  tn-btn  ood  regulations  bavin) 
rdcriMe  to  the  uutltatioii  as  an  entirety,  ui( 
Ike  pdpetoal  ptnervatioii  of  Ibe  Cemetoj  as 
M  uMiiMiilal  and  convenient  place  for  Inier- 
■aisad  tat  iMon  bj  the  relatiTes  of  the  dead." 
etnmii  Crmeleni  v.  CtiMe,  7  Washington  Law 

iv,  ni.  X1& 

JsS'h.  McEwmer.  Oerk,  Sup.  Ooart.  U.  S. 
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MM/'aM,  br  ■«nenu  laws,  to  make  mob  oon- 
M«  vM  aBT  laOnnd  oomnanv,  vboae  mad  tor- 
MM  M  tto  Maten  sham  of  Lake  Htcblsan.  "As 
■■^■iAto  tkca  to  nm  tbcdr  roads  InoonneoUon 

aai  heartdal  to  ■feeinnlenst,"  and%a  build,  Don- 
■na  sad  ivn,  as  part  at  to  ooiporate  woperty, 
™>  ^wtsr  <rf  waamboais  ot  veaek  as  they  may 
^  11  iwaij  tobMltltatetbebusloeasopeTBtlaDs 
'nA«B^paTor  oompanlea;**  and  also  "to  ao- 
yfwwj  onus  Btatc  or  TwTltory  of  the  United 
^M.  iBd  on.  any  powen  or  privUens  applloable 
^"'■■'ytaBO*  penooB  and  property  by  railway 
«  WMtaTtai  Bid  State  or  Tenltoir  r  baa  tbe 
^^■fcwtaa  porpMB  of  eairylng  passenaers  and 
a^*»»BD— aetfoowithtoowntaflroadandbusl- 
^KB  saair  latn  an  avreement  with  tbe  proprte- 
^  tf  ■■abosM  rmmlnf ,  by  way  of  the  Oreat 
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**^iaa<Kew  Tork.  by  which  it  Bumaotles  ttwt 
*  —  eafl»ia».  at  each  boat  for  two  yeais  shall 
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charted  In  1866,  and  was  organized  to  construct 
and  operate  a  railroad  across  the  StAte  of  Wis- 
consin east  and  west  from  the  City  of  Qreen 
Ba?  to  the  Mississippi  River,  and  its  road  was 
bnUt  and  actually  opened  for  business  in  De- 
cember,1678i  that  "It  became  important  for  said 
defendant  to  make  amngemenis.  In  remd  to 


the  business  of  carrying  passengers  and  might 
carried  eastwatdly  over  Its  road  and  desdned 
for  points  east  of  said  City  of  Green  Bay  and  tSBl 
out  of  the  State,  for  their  transportation  east,  as 
well  as  to  secure  biisiness  of  cairying  passengers 
and  freight  arriving  at  or  being  moved  west  by 
way  of  the  defendant's  route  and  railway;"  and 
on  the  9th  of  September,  1BT8,  the  plaintiff  and 
defendant  entered  into  a  contract  under  seal, 
whereby.  In  consideration  that  the  plaintiff 
would,  during  the  season  of  navigation  In  18^ 
and  in  1877,  run  between  Buflab  and  Green 
Bay,  b^  the  way  of  the  Great  Lakes,  and  touch- 
ing at  intermediate  ports,  two  steam  propellers, 
then  belonging  to  the  plaintiff,  for  the  purpose 
of  carrjing  pasaeogeis  and  freight  to  and  from 
Green  Bay,  In  coneeclion  with  tbe  defendimfs 
railway  and  business  and  docks  at  that  place, 
the  defendant  duly  undertook  and  guarantied 
to  the  ptoiniiff  that  the  gross  earnings  of  each 
propeller  In  such  business  should  be  for  each  of 
the  two  years  the  sum  of  (45,000  at  least ;  and 
that  if  it  should  be  less,  the  defendant  would 
pay  the  difference  to  the  plaintifl  on  or  before 
the  first  of  January  next  succeeding  the  close  of 
navigation  in  each  year. 

The  plaintiff  furuier  alleges  that  it  duly  put 
the  propellers  on  the  route  and  iMpt  them  run- 
ning thereon,  in  connection  with  Uie  defend- 
ants business  and  in  accordance  with  the  con- 
tract, during  the  seasons  of  1876  and  1877,  and 
in  all  respects  duly  performed  all  the  conditions 
of  the  contract  on  lis  part ;  that  the  gross  earn- 
ings of  each  propeller  for  each  season  fell  short 
of  the  amount  guarantied  by  a  certain  sum 
named,  which  thereupon  bocame  due  and  pay- 
able to  the  plaintiff  from  lb :  defendant,  accord- 
ing to  the  contract,  on  the  first  of  January  fol- 
lowing, and  that  the  two  CorporationB  were 
duly  authorized  and  empowered  by  their  re- 
spective charters  ai  d  tbe  laws  of  Wisconsin  to 
make  the  contract. 

The  answer  denies  that  the  defendant  was  so 
empowered,  and  avers  that  it  has  no  informa- 
tion or  knowledge  sufflcient  to  form  a  belief  as 
to  whether  the  plaintiff  was  so  eropowertd;  ad- 
mits Ibe  making  of  tbe  contract  stated  in  the 
declaration,  and  sets  forih  other  provisions  of 
that  contract,  with  which  it  alltjges  lliat  the 
plaintifl  had  not  compiled.  The  plalatiff  filed 
a  replication  denj-lng  the  aileKailons  of  the  an- 
swer. Upon  a  trial  in  June.  1878.  a  verdict  was 
returned  for  the  plaintifl  for  t78,876.18,  and  rinoi 
Judnoent  rendered  thereon,  and  the  defendant  ^  ' 
sued  out  this  writ  of  error. 

No  bill  of  exceptions  havlngbeeo  seasonably 
tendered,  the  only  question  presented  by  the  rec- 
ord is,  whether,  under  the  reneral  laws  of  the 
Sioteof  Wisconsin,  and  the  defendant's  charter, 
which  by  those  laws  (as  existing  st  the  tlmesof 
the  granting  of  tbe  charter,  and  of  the  trial;  R. 
•fl8S8,  ch.  0,  sec.  3)  was  declared  to  be  a  pub- 
tic  Act,  tbe  contract  sued  on,  as  set  forth  In  the 
declaration  artd  admitted  in  the  answer,  is  ultra 

ra  q1  tbe  defendant  Corporation. 

The  general  doctrine  upon  thli  subject  is  now 
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irell settled.  ThechanerofacorporatioD.fead 
in  connectioa  with  the  Keneral  laws  applicable 

to  It,  Is  the  measure  of  its  powen,  and  a  con- 
tract manifestly  beyond  those  powers  wiU  not 
sustain  an  action  against  the  corporation.  But 
whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  re- 
garded as  Incidental  to  the  objects  for  which  the 
corporation  is  created,  is  not  to  be  token  as  pro- 
hibited. Thomat  V.  S.  B.  Co.,  101  U.  8..  71 
[XXV.,  8501-  Atty-Oen.  v.  It.  (to.,6  App.  Cas., 
473;  Danit  v.  B.  B.  Co.,  131  Mass.,  358. 

The  railroad  of  this  Corporation  extends 
across  the  State  of  Wisconsin  from  its  eaateru 
boundary  on  L^e  Michigan  to  the  Mississippi 
River;  and  Its  charterempoweratbedirectorsto 
make  fiuch  agreements  with  any  person  or  cor- 
poration whatsoever  "As  the  construction  of 
their  railroad  or  its  management  and  the  con- 
venience and  Interest  of  the  company  and  the 
conduct  of  its  affairs  may  in  their  juagment  re- 
quire." Priv.  L.  Wis.  1866,  ch.  540,  sec.  7.  It 
was  within  the  poweis  of  the  Corporation,  as 
incidental  to  its  own  proper  busiQesa,  to  agree 
to  tiansixirt  as  a  carrier,  over  connectins  rail- 
road and  steamboat  lines,  passengers  and  ^ight 
intrusted  to  it  for  carriage  over  its  own  Ime. 
B.  Co.  V.  McCarthy,  96  U.  8.,  258 [XXIV..  693]. 
The  general  laws  of  Wisconsin,  in  force  at  the 
time  of  the  grant  of  this  charter,  authorize  any 
railroad  company  in  this  State,  to  made  sucn 
contracts  with  any  railroad  company,  whose 
road  terminates  on  the  eastern  shore  of  Lake 
Michigan  within  the  State  of  Michigan,  "As 
will  enable  said  companies  to  run  their  roads  in 
connection  with  each  other  in  such  manner  as 
[101|  they  shall  deem  most  benefldal  to  their  in- 
tereat,"  and  "to  build,  construct  and  run,  as  a 
part  of  their  corporate  property,  such  number 
of  steamboats  or  vessels  as  they  may  deem  nec- 
csBary  to  facilitate  the  business  operations  of 
such  company  or  companies."  Gen.  L.  Wis., 
18S3,  ch.  76.  And  by  the  general  railroad  Act 
of  1872,  "Any  railroad  company,  heretofore  or 
hereafter  incorporated  by  or  under  tbe  laws  of 
this  State,  may  exercise  all  its  rights,  franchises 
and  privileees  In  any  other  State  orTerritoiy  of 
the  United  States,  under  and  subject  to  tbelaws 
of  the  State  or  Territory  where  it  may  exercise, 
or  attempt  to  exercise,  the  same,  and  may  accept 
from  any  other  State  or  Territory,  and  use,  an^ 
additional  or  other  powers  or  privileges  appli- 
cable to  the  carrying  of  persons  and  property 
by  railway  or  steamboat  In  said  State  or  Tern- 
tory,  or  otherwise  applicable  to  tbe  doin^  of 
said  company  in  said  State  or  Territory. "  Qen. 
L.  Wis.,  1874,  ch.  109,  sec.  61. 

These  statutes  show  that  the  Legislature  of 
Wisconsin,  recogaizing  the  fact  that,  from  the 
geographical  situation  of  the  State,  tbe  railroads 
which  traverse  it  from  east  to  west  form  part  of 
a  Ime  of  transportation  estending  across  the  con- 
tinent, intended  to  confer  upon  the  corporations 
owning  such  railroads  very  large  powers  of  con- 
tracting with  other  corporations  owning  rail- 
roads or  steamboats,  whose  course  includes  con- 
necting partsof  the  same  gi«at  line  of  transpor- 
tation. 

To  build  and  run,  as  pailofthe  dafcadant's 
corporate  property,  such  number  of  steamboats 
on  Lake  Mlctugau  as  It  might  deem  necessary  to 
facilitate  its  budness,  would  be  within  the  pow- 
er expressly  conferred  bs  tbe  Statute  of  1668; 
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and  we  are  of  opinion  that,  taking  into  consid- 
eration all  the  statutes  above  quoted.  It  was 
etjually  within  iis  corporate  powers  to  hire, 
either  by  the  trip  or  by  the  season,  stcamboata 
belonging  to  others,  running  from  Its  eastern 
terminus  along  the  Great  La£ea  eastward;  or  to 
employ  such  steamboats  to  carry  passengers  and 
freight,  in  connection  with  its  own  r^road  and 
business,  under  an  agreement  by  which  It  guar- 
antied to  tbe  proprietors  of  the  Doals  that  their 
gross  earnings  for  the  season  should  not  fall  be- 
low a  certain  sum. 

There  is,  therefore,  nothing  In  the  record  be- 
fore us  to  show  that  the  agreement  sued  on  was 
beyond  the  corpoiHte  powen  of  this  Railroad     1' 
Company. 

Jvdgmetd  afflrmed. 

True  copy.    Test:  _ 

James  H.  MoKenner,  OeA,  Sup.  Court.  IT.B. 


CASanjS  H.  READ,  F^.  i»  Err., 

CITY  OF  PLATTSMOUTH. 

(Bee  8.  C,  IT  Otto,  S»-(fm 

Limit  on  municipal  power — itaivte  eoj^rmittg 
bond» — UUe  to  ttatutt — vikat  it  miffieimt — 
bondt  of  a  »ty. 

1.  DDder  the  power  eontened  upon  a  monfclpal 
body,  to  borrow  money  tor  an;  pmixiee  wltMn  tn 
dtsoeUoD  wllliout  reference  to  any  Umlt  Id 
" ■ iwfor  a  Bchoolliouse  tc —  ■ 


,  ._  pay  a  Just 

letroaotli'e  law  nor 

corporate  power. 

I  Slate  whfch  da- 


thorlty  to  borrow  money  lor  that  purpose. 

S.  A  statute,  ooQltrmlng  bonds  of  amunlcipal 
poiattOD,  tesued  without  authority,  to  par  a 

and  equitable  demand,  boot  a  r— " — ^ — 

a  epeeial  Act  oottferrlng  any  nei 

£  Dnder  the  ConsUtuNoD  of 
olaies  that "  No  bill  shall  oontam  mure  uiau  uue 
subteot,  which  shall  be  oieorly  expreesed  In  Ite  ti- 
tle:  an  Aot  to  legalize  prooeedlngs  of  a  dty  coun- 
cil, etc.  In  reference  to  the  eODemictloD  ot  a  high 
sooool  Dulldlngr,  etc..  sulBcleDtly  expreacee  tbeGub- 
ieot,  which  neoeasarlly  Includes  tho  leaue  of  the 
bonds  authortiad  by  It  for  that  purpose. 

1.  Under  such  ooDsUtuttonal  provkloD,  an  Act  to 
lesaliie  certain  taxes  tharetn   meaMotied,  whkdt 


teats: 
thelx 


pay  tbem,  doea  not 


legallie  Uie  li 


lo  diverae  sutv 


G.  The  bonds  in  oontiDveny,  of  the  City  ot  Pbtts- 
mouth,  tasusd  under  the  Nebraska  Acts  of  1870  and 
18JB,  are  valid. 

[No.  167.] 
Argwd  Jan.  SO,  31, 188S.  Decided  Mar.  S,  IS83. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  history  and  facts  fully  appear  In  the 

Statement  of  the  caae  by  Mr.  Jiutiee  H»t- 
Uiewa: 

The  pontiff  In  error,  who  was  plaintiff  be- 
low, sought  to  recover,  in  an  action  at  law,  the 
amount  of  certain  o^rdue  interest  conpoDs 
upon  bonds  Issued  tnr  the  defendant,  dated  Oc- 
tober 1, 1873.  Each  bond  cootalns  a  recital  that 
it  "  Is  one  of  a  series  of  twenty-flve  ot  Hke 


Hattanouth,  tn  the  mate  of  NAnska.  far  the 
c<»sttiictioa  of  a  high-school  building  In  amU, 
C^ty,  authorized  by  a  vote  of  tbe  legal  votexv  of 
■aid  C!^  of  Plattsmonth,  and  In  compU»nc« 
with  tbe  bwaof  the  State  of  Nebraaka,  and  ton 
lOJ  XJ.  s. 


Bead  t.  Plattmioiith. 


Acpnantof  wbldi  the  good  laith,  propcrtj 
■d  Aa»  at  aid  City  me  benbj  pleogeo." 

It  b  aUcMd  and  not  denied  that  these  bonds 
•OB  isnea  tor  the  pnniose  of  constmctiog  a 
'  bofUlDg  in  the  Citf  of  Plattsniouth; 


AMtheC^  sold  them,  Aadtbeirproceedi    ___ 
—- ' — -— -AbuiWiiigjrturtBUchbuild- 
ase  b;  (he  ~ 


•■Ih,  witboot  notloeof  any  Infonnality  in  Ihoir 
kne.  T^en  was  MO  eridenoeoftemd  in  defense, 
Ml  the  cooit  iDMruded  the  iuiT  to  Ond  a  Te^ 
<an  for  ifae  defendant,  to  wbicli  the  plaintiff 
TtwpWd.  and  for  the  allied  error  in  this  rul- 
tw,  Ike  Jodgment  raDdered  upon  tile  verdict 
ta  bier  of  tl£  defcftdant  in  error,  b  now  sou^t 
to  be  i^vmed. 

TUs  Jndgnent  rests  upon  the  assumption  that 
Ot  boM*  in  qnestkMi  are  void,  and  this  de- 
rmis oa  these  two  propodtloni;  fim,  that,  at 
ttr  tine  they  were  issued,  there  was  no  law 
vtU  antborized  Ibem;  and,  second,  that  cei^ 
IBS  Acts  of  ibe  L^islature  of  Nebraska,  sub- 
Mfaeody  patd.  purporting  la  validate  them, 
m  [hiMl iifil 

The  IraliiiUnn  *"■ rfng  upon  the  question  ap- 
pan  to  be  as  fijlowa: 

7W  Qtj  at  FlaltsiDoiitfa  was  originally  or- 
pabad  as  a  mnnldpal  corporation  under  that 
■■t.  \ij  a  medal  Act  of  the  Leridature  of 
SrttMka,  whDe  it  was  under  a  ternlorial  gov- 
— Ml,  Mardi  14,  I85Q.  That  Act  crealed  the 
Cl^  a  body  oorporate  with  all  the  powers  and 
MiliMLi  it  amuatdpal  corporation.  The  41sl 

"neDOOBcD  b  authorized  loborrowmoney 


■od  ob^t  of  the  loan , 
llMseof  as  nearly  as  practicable,  the 
I*  at  tlM  City  may  detprmlne  In  favor  of 
baa  hj  a  majority  of  two  thirds  of  the 
I IU0S  at  the  said  election,  and  the  said 
eaa  In  no  case  be  diverted  from  the  specl- 


.     aLegislatarelnlBe7(TerriIorlaI 
r,  p.  SQ  also  paMcd  "  An  Act  to  Author- 

^ B  Ooondl  of  the  City  of  Platts- 

T  Enough  to  Erect  a  Cen- 
■^■■""S  and  for  Other 


t  mmA  at  that  Act  as  is  malerial  here  is 
saad  in  the  foOowing: 
fite.  \.  B*  it  tnaOtd  bg  M«  Couneit  and 
m ^  AfrtmHatiat  ^Ou  Tfrrilory  of  S«- 
ka,  Tkac  the  mayor  and  common  council 
•rf  *•  Cfcr  of  PtattHBonth  shall,  by  virtue  of 
--^  ^--    ■ '-' a  of  the  school. 


'rt'..- 


duties  of  sucb 
rfiwiri.  and  shall  poastas  all  the  rights, 
said  satbortty,  and  be  Rib>ect  to  the 
MMlMs  of  township  boards  of  educa- 
r  tba  purpoae  of  rahnnc  money  required 
:lfa^   pvrebaiinK  ana  leasing  scbool- 

<  aad  BcocnriBg  Acs  thettdor,  and  the 

ap  sad  fondumg  Iberaof . " 


1    '     ■  arfihin  Ute  City  of  Platts- 

M^  *J  ba  public  and  bee  to  all  children 
4m  n  One. 


n  by  a  vote  of  the  majority  of  all  the 
cuiuuul  elected,  are  hereby  authorized  to  in- 
clude in  the  general  annual  city  tax  list  such 
additional  sum  as  in  their  opinion,  with  the 

Subllc  school  moneys  for  the  year,  will  be  nif- 
clentlo  support  the  school  system  tAsaiAGCvj. 

Sec.  S.  The  common  council  shall  have 
power  and  it  shall  be  the  duty: 

Fint.  To  derignale  and  purchase  or  lease  tn 
said  city  all  necessary  sites  for  schooihouses 
therein,  and  to  improve  and  fence  the  same,  as 
to  tbem  shall  appear  suitable  and  proper. 

Third.  Ta  make  such  by-laws  aira  r^ula- 
tions  aa  they  may  deem  necessary  for  the  proper 
security  and  preservation  of  the  schoolhousea 
and  other  property  owiked  by  the  City  for  school 
purposes. 

"Bee.  7.  The  mayor  and  common  council  are 
berel^  authorized  and  directed  to  raise  bv  loao 
in  anticipation  of  the  taxes,  when  deemea  neo 
essarv,  moneys  not  exceeding  in  the  aggregate, 
|15,0IK,  required  for  erecting,  purcbasinK,  or  - 
leasing  schooihouses  and  procuring  sites  there- 
for.   ^ 

Sec.  8,  That,  for  the  purpose  of  eSecting  such  ' 
loan,  the  mayor  and  common  council  are  au- 
thorized to  Issue  the  bonds  of  said  City,  under 
the  seal  of  the  said  Oity,  to  the  amount  of 
$15,000,  and  no  more,  and  bearing  Interest  at  a 
rate  not  ezt»ediog  10  per  centum  per  annum,  ' 
redeemable  in  one,  two,  three,  four,  five  and 
six  years." 

'"Bee.  17.  Thetitleof  all  schooihouses,  sites, 
lots,  furniture,  and  all  other  school  property,   ■ 
shall  be  vested  in  the  Cilvof  Platlamouth. " 

"Bee.  20.  The  geDeral  school  laws  of  this   ' 
Territory  In  force  at  the  time  of  the  passage  of   : 
this  Act,  shall,  so  far  aa  the  same  are  appllca-    . 
ble,  be  taken  and  construed  aspartof  this  Act" 
Territorial  Laws,  1887,  p,  88. 

The  Constitution  of  Nebraska,  which  took 
effect  March  1,  1867,  soon  after  the  passage  of 
the  foregoing  Act,  provided  in  article  1,  section 
16.  that  "  It  shall  bo  the  duty  of  the  Legislature 
to  pass  suitable  laws  to  encourage  schools  and 
the  means  of  instruction."  Sectfon  1.  article  8, 
declared  that  "The  Legislature  shall  pass  no 
special  Act  conferring  coroorate  powers."  And  . 
section  4  of  the  same  article,  that '  'The  Legisla- 
ture shall  provide  for  the  organization  of  cities 
and  Incorporated  villages  by  general  laws,  "etc. 

Immedutely  aflerthe  admtsalon  Into  the  Un- 
ion, of  the  State,  under  this  Constitution,  the 
Legislature  of  Nebraska  made  a  revision  of  its 
general  school  laws  (Laws  Neb. ,  1867,  pp.  109, 
110),  and  provided,  in  section  60  of  the  Act, 
that  "  NotAinc  in  this  Act  shall  be  construed 
so  as  to  interfere  with  or  Hbrogate  any  of  the 
ririits,  privlleeos  and  immunitiee.  duties  or 
liabilities,  cooferred  or  prescribed  by  special 
enactment  for  any  school  district  comprised 
within  any  Incorporated  city." 

And,  accordingly,  the  provisions  of  the  ipe- 
dalschool  law  of  1867  were  continued  in  force, 
and  were  In  substance  re-enacted  In  Uie  Act  of 
February  18,  1878,  "To  regulate  the  public 
schoolsofPlattsmonlh  City  and  provide  means 
for  their  support." 

The  same  authority  to  borrow  money  and  to 
isane  bonds  therefor,  for  school   and   school- 
boose  purposes,  and  subject  to  the  same  limlta- 
tiona,  u  conferred  byttdsActat  tbatcwitained 
4U 


SvTBOa  COUBT  OF  TBS  UmTIED  Btatbb. 


Oct.  TBbk, 


in  the  original  atatuteiQEtricUngtbeuDount  to 
(15,000. 

■nw  original  cbsrter  of  the  City  of  Platts- 
mouth  was  superseded  under  the  ConsUtuttOD 


mouth 

by  a  general  law  or^iiiiing  mnnicipal  corpors- 
tions,  under  which  Tlattsmouth  became  a  citv 
of  the  second  class.     This  Act,  passed  Marcn 
I,  1871fLftWB,  Neb.,  1871,  p.  36),  authorized  the 
Oi^  "To  borrow  monev  on  the  credit  of  the 
City  and  pledge  the  creolt,  revenue,  and  public 
property  of  the  City  for  the  payment  thereof," 
wiUioutanT  limit  as  to  amount,  where  the  dty 
council  WB^  instructed  to  do  so  by  a  majotity  of 
aU  the  votes  cast  at  an  election  held  in  such  ci^ 
for  that  purpose.  Geo.  Sta%  Meb.,  1878,  p.  148. 
After  the  issue  of  the  bonds  in  suit  the  Legis- 
lature of  Nebraska  paraed  the  following  Act: 
"AnAetto  Leaaliu  the  Proceeding*  qf  the  City 
Oaundl  qf  the  Oity  qf  PtaUtmouth,  in  Btfer- 
enee  to  the  CtnutrMtiim  of  a  High-Sehool  Build- 
ing,  and  to  AutAoriie  the  City  Coaneil  to  Com- 
pute (he  Same. 

"Whereat,  At  a  session  of  the  city  council  of 
the  Cily  of  Plattsmouth,  County  of  Casa,  and 
State  of  Nebraska,  held  on  the  first  day  of  July, 
A.  D.  1873,  the  proposition  of  issuing  tlte  tonds 
of  said  Ci^  to  the  amount  of  |2fi,000,  for  the 
purpose  of  erecting  a  high-school  building, was 
submitted  to  thevoleis  of  said  City;  and, 

'■  Whernu,  At  a  special  election  held  in  said 
City,  for  the  purpose  of  voting  on  said  proposi- 
tion, on  the  82d  day  of  July,  1873.  a  majotily 
of  the  Totes  cast  were  in  favor  of  issuing  said 
bond^  and, 

"TTrierivu,  In  pursuance  of  said  submission 
and  vote,  the  city  council  of  said  City  of  Platts- 
mouth have  issued  and  sold  sdd  bonds,  and 
with  the  proceeds  thereof  have  proceeded  to  let 
the  contract  for  the  construction  and  completion 
of  said  house,  wid  have  appointed  C.  F.  Dris- 
coll  and  H.  L.  White  superintendents  of  the 
construction  of  the  same,  and  the  work  on  aaid 
(wilding  has  commenced;  therefore, 

"Be  it  enaetedby  the  Legittaivre  of  tJie  Slate 
of  Ndtrcuka: 

"Section  1.  That  all  acts  and  proceedings  of 
'  the  city  couuctl  of  said  City  of  Piattsmoulh.in 
relation  to  issuing  said  bonds  and  letting  the 
contract  for  the  construction  of  said  high-school 
building,  and  the  appointment  of  said  C.  F. 
Driscoll  and  M.  L.  White  to  superintend  the 
construction  of  the  same,  and  all  matters  and 
proceedings  connected  therewith,  which  mayin 
any  way  wect  the  validity  of  Kaid  bonds,  or  of 
the  contract  for  the  construclion  of  the  said 
school-house,  be  and  the  same  are  hereby  legal- 
ized, confirmed,  and  made  valid  in  law. 

8ection2,  AndbeilfaTtlwrcniieUd,  Tbatthe 
city  council  of  the  said  City  of  Plattsmouth  are 
hereby  authorized  and  empowered  to  proceed 
with  ttie  construction  of  said  hi gh-schooi  build- 
ing until  its  completion;  and  for  that  pun>oge 
bImII  have  full  and  exclusive  control  of  all 
funds  realized  from  the  sale  of  bonds  issued 
by  the  said  City  of  Plattsmouth  for  that  pur- 
pose. 

Section  8.  All  funds  now  in  the  hands  of  the 
said  city  treasurer  of  the  said  Cily  of  Platts- 
mouth, which  have  been  created  bv  the  sale  of 
the  high-school  bonds  of  the  said  (^ty,  shall  be 


Section  4.  And  be  it  furthat  enMfolThat 
the  right  and  title  of  tlie  said  City  of  PlaUs- 
mouth  in  and  to  block  number  twen^-four  in 
said  Ci^,  which  has  heretofore  been  platted 
and  designated  on  the  recorded  plat  of  uid 
City,  as  a  park,  and  dedicated  to  public  use, 
and  on  which  the  said  school-house  is  being 
erected,  shall  vest  and  remain  in  the  said  Ci^ 
of  Plattsmouth  for  school  pniposes,  and  tite 
same  shall  be  held  exclusively  for  Mid  pur- 
Section  S.  This  Act  shall  take  effect  and  b« 
in  force  from  and  after  its  paasaee. 

Approved  February  18, 1878.'^    Seas.  Laws, 
1873,  p.  72. 

Suheequently,  in  187G,  the  Legislature  paaeed 
another  statute,  entitled  "  An  Aict  to  Amend  an 
Act  to  Incorporate  Cities  of  the  Second  Class 
and  to  Define  their  Poweia,  Approved  March 
1,  1871,  and  to  Legalize  Certain  Taxee  therein 
Mentioned." 
The  text  of  the  Act  is  as  follows : 
"Be  it  enaeUd  by  the  Legidaiure  ef  (he  Slate 
of  Jf^raeka  : 
Sec.  1.  That  no  tax  heretofore  levied  in  Any 


levied  within  t 
law  in  force  when  the  same  was  so  levied';  nor 
on  account  of  any  mere  irregularity  in  the  time 
or  manner  of  assessment  of  property,  or  ntber 
irregularity  or  omission  not  Klfecting  the  eqtial- 
ity  or  subelantiai  Jusiice  of  such  tax,  and  nucb 
taxes  shall  be  inserted  in  the  tax  list  and  aball 
be  collected  in  the  same  manner  as  other  gen.- 
eral  taxee  are. 

Sec.  2.  That  all  bonds  heretofore  issued  by 
any  city  of  the  second  class  in  eood  faith  for 
the  erection  of,  or  to  procure  the  means  for 
erecting,  a  higb-acbool  building  within  such 
city,  or  for  heating  or  furnishing  the  saine, 
whether  issued  under  a  general  or  special  la.'w 
providing  therefor,  or  any  bouds  hereafter 
issued  by  such  city  in  eicbanee  for  any  such 
bonds,  snail  be  legal  and  valid  ;  and  any  tax 
heretofore  or  hereafter  levied  to  pay  the  inter- 
est or  a  portion  of  the  principal  of  any  such 
bonds,  not  exceeding  five  milla  on  the  dollar 
Valuation  of  the  taxable  property  in  the  cii^  in 
any  one  year,  stiall  be  legal  and  valid. 

Sec.  8.  That  in  e'>  cases  in  which  cities  of 
the  second  class  have  collected  and  expended, 
for  the  use  and  l>enefit  of  such  cities,  either  in 
works  of  internal  improvement  or  othervriae, 
moneys  collected  from  licenses  for  tbe  sale  of 
intoxicating  liquors,  such  expenditures  are  hei«- 
by  declorea  to  be  legal,  and  the  same  is  hereby 
ratified  and  confirmed,  and  such  cities  of  the 
second  class  are  hereby  esonented  from  any 
and  all  liability  therefor. 

Sec.  4.  This  Act  shall  take  effect  and  be  in 


1875,  p.  S 

Mettrt.  Jolm  F.  DlUon.  Waper  Sto^rn*, 
Clinton  Briggt.  Geo.  E.  PriUhett  and  W.  W. 
WiUhire,  for  plaintiff  In  error: 

The  City  had  authority  to  isBue  the  bonda; 

Gelpcke  V.  Dvbtique,  1  Wall.,  175,  220  (68  C". 
8.,  XVII.,  680,  580);  Jfe»er  v.  MutaUttti,  x 
WaU..  884  (68  tJ.  8..  XVIL.  5M);  Rogvm  v 
ft*rftn9Jon,8Wall.,  664(70  0.  a, XVin.,  7»>- 
Van  HoOrap  v.  Maditon,  1  Wall.,  281  (US   C 

los  r.  s. 


RkAD  v.   PLATTflKOnTH. 


i..  XT1L.  5W);  Jamm  v.  JVOtmutM,  16  Wall., 
IS  (V  ".  a.,  SSL,  997);  VooiUiia  t.  JMmt 
a..S>r«IL,Jr.,a74. 

tfiheOtrdid  nothtve  the  power  originallj 
u  i*ae  tbe  booda,  tboy  have  been  TsUdaled  by 
idwqi^t  lecfatalioa. 

Theprtacipie  la  elemeoUry  aod  fundamental 
thai,  ia  tbe  abaenoe  of  ipedal  coiutttutlooal 
■ariettoaa,  the  L^ialatiire  li  competent  to  en- 
■a  ntmafHcdTe  statutes  to  ralidate  an  irregu- 
Iff  v  defective  ezecotion  of  a  (tatotory  powei 
m  rf  Ike  powoB  of  a  mimiclpal  or  pabuc  coi 

9k,  caaea  dted.  Dill.  Hun.  C^p..  sec.  S44 
■t.  iko.  JtendsB  T.  Sniffer.  28  Wall.,  187  (SO 
C.  8-.  XXUL.  tM);  A.  ji>in>A  T.  Av^*,  16 
TtlL.  «M(B8  r.  8..  XXI.,  889);  Th<mpton  v. 
I«  Cb,  8  Wall.  827  (TO  I^-  8.,  XVni,  177); 
ikWtT.  J&raaii.7Wall.,619(74U.  S..  XIX.. 
•R;  C¥to  T.  ZoBUon,  9  Wall..  485  (76  U.  &.. 
WL,  tm:  Qtm^Aea  v.  Kmoiha,  5  WoU.,  196 
n»r.9.,XVm..im;  MarAv.  FuttimOo.,  m 
Vd..  m  (TT  C.  S.,  XIX.,  1040);  01m*  t.  &>■ 
l>M€b..tN^.S16;i«iMH<(dr.AinAutUMM>, 
91  CaL.  ISC:  iM  v.  £marta.  89  Wis.,  266; 
*"  ■  ~  -  --ort,  18  B.  Hon.. 4!;  DiU. 
.  2d  ed.;sec.  988.  8d  ed. 
>,  for  defendaat  In 


XhlCWti.,' sec  ^.  ! 
Mr.  J«b  L.  W«t 


■■delivered  the  opinion 

Dtaccepttbeor.cluHion.  urged  npon 

■  W  Ifca  ooonad  for  tbe  plaintiff  in  error,  that 
to  C^  of  Plattamoatli  had  authotitj  to  Issue 
to  bsda  in  quHtloa,  ooder  tbe  power  cod- 
landapas  It aa  a  municipal  bodf,  "to  borrow 
^rrnrj  tor  anj  porpoee  within  its  discretloD." 
vTAoMl  lefafcnce  to  the  lirali,  as  to  the  amount, 
(■jVajd  br  tbe  Afi  of  1867,  ezpreedj-  autbor- 
Uaf  k  to  DDild  Bcboolhousea.  Whatever  Im- 
flntt«a  of  power  as  to  school  buildings  migjit 
bw  taeen  admlariUe,  if  the  law  coaf  eirlng  mu- 
■eifal  powers  had  stood  alone,  must  give  place 
f  toameasdeckittons,  with  tl^  acoompany- 
■r  1— Mf^twM,  contained  In  tbe  statute  that 
toft  W  Bane  wbb  tbe  nry  subject.  And  we 
^s«,  iWrfnrr,  aasame,  at  the  beginning,  that 
■Mf  tte  Chr  of  Plattamonih  was  authorized 
t»  «Bct  a  Uj^t-adwol  building.  It  oould  not 
«a4aBr  benow  ntoaej  or  issue  its  bonds  for 
ttvavpaae  in  excess  of  $19,000. 

Ve are,  tbecefore^  required  to  consider  wheth- 
«*•  tone  <jt  bood*  faiTolved  hi  this  Btlcation 
•m  he  MpBoatrd  bj  tbe  suliaequent  legluatioii 
«Heb  soQitM  tocore  the  defects  of  thetrorighi. 
S*afajectiaB  is  made  to  dtber  of  tbe  statutes 
•■tod  4M,  oa  the  ground  that  the  Constitution 
'  "  '  '  a  of  1M7  forbade  retroactive  Icgls- 
*"-*-  -  ^  o  of  article  1  of  that  In- 
_   "No  UU  of  attainder, 

■  ^itf /v«>  law,  or  aaj  law  Impairing  the  ob- 
■ — . .__^^-  -■^-"— Brbepaseed.''This 

« legislation  of  the 


).  it  fa 


n^jmt  afTsrfcud.boweTer.on  other  g 
Tkc  fcai  AeL  Ibai  of  Pkbruary  18. 18 
«^m4.  b  aaile  nid  by  article  8  of  section  1 
T  »i  riiMtiilliiii  If  rii  Iiisiis.  II  hli  b  declares 
fta  "  TW  I^^Matiiri  diall  pass  do  special  Act 
laibfTfaw  awfonU  powen."  It  is  contended 
*«  toTfrl  la  qqeadoa,  bylegallriiig  bonds  of 
to  Ckv.  veld  because  It  bad  no  power  to  issos 


tbem,  ia  legally  equivalent  tc  an  Act  conferring 
upon  the  City  power  (o  issue  bonds,  which  is 
conferring  cotpoiale  power  end,  being  a  special 
Act.  Is,  therefore,  unconstitutional. 
But  this  concluaioa  we  cannot  edc^. 
The  Act  in  questioo,  eo  far  as  it  relates  to 
the  bonds  in  suit,  does  not  conler  any  corpo- 
rate power  upon  the  Cl^  in  the  sense  of  tbe 


previously  been  coneunimaled,  and  seeks  I 
give  It  a  chatactcr  and  effect  diSetent  In  Its 
legal  aspect  from  that  which  it  bad  when  it 
WBB  in  fieri.  Wbetber  sndi  an  effect  may 
be  given  by  a  legitimate  ezerdse  of  legisla- 
tive Dower,  depends  upon  tboae  conrideratlons 
wbiui  draw  the  line  beyond  wbidi  retroactive 
laws  cannot  pass,  and  is  not  affected  by  the 
supposed  form  of  the  enactment  as  a  special 
or  general  Act  conferring  corporate  power.  For 
it  operates  upon  the  rights  oi  the  putieH,  bb  de- 
termined by  the  equity  of  their  ctrcumstances 
and  relations,  and  gives  to  them  the  sanction 
derived  from  subsequent  coniBrmation,  l^ 
clothing  Ibem  wHli  forma  which  are  essential 
to  their  enforcement,  but  not  to  their  existence. 
Within  the  usual  llmiiatlons  preacribed  by  our 
written  ConatiRitiona,  such  as  have  been  quoted 
from  that  of  Nebraska,  this  may  be  done,  pro- 
vided it  can  be  done  without  tbe  destrucUon  of 
rights  recognized  by  the  law  as  vested. 

In  the  present  case,  the  statute  in  question 
does  not  impose  upon  the  City  of  Plattsmouth, 
by  an  arbitrary  Act,  a  burden  wlthotit  consent 
and  consldeiation.  On  Che  contraiy,  upon  tbe 
Bupposition  that  tbe  bonds  issued,  as  to  the  ex- 
cess over  116,000,  were  void,  because  unau- 
thorized, the  City  of  Plattsmouth  received  the 
money  of  the  plaintiff  in  error,  and  applied  it 
to  tbe  purpose  Intended,  of  btiildlng  a  school- 
house  on  property,  the  title  to  which  is  cod- 
Armed  to  it  by  the  very  statute  now  claimed  to 
be  unconstitutional,  and  an  obligation  to  re- 
store Ifae  value  thus  received,  kept  and  used, 
Immediately  arose.  This  obligation,  according 
to  general  principles  of  law  accepted  in  Ne- 
braska, was  capaDle  of  judicial  enforcetneat 
Ctarir.  Saliwi  Co.,  S  Neb.,  616  ;  La.  v.  Wood. 
103  U.  8.,  2W  [XXVl.,  168]:  If.  0.  v.  Ctark,W 
U.  8.,  644  [XXIY.,6811;afc^wf*v.  Qaltalon, 
»«0.8.,841[XXIV.,  K9]:  Chapman  V,  Dovg- 
tat  Oa.faTite,  878],  and  nrkerAutv  v.  Bivwt 
[anU,  faS],  decided  at  the  present  Tenn. 

As  was  said  by  Mr.  JviOa  Field,  in  A',  O.  v. 
<^rk  [mtpra\  ■  "  A  law  requiring  a  muiiidpal 
coipontlon  to  pay  a  demand  which  Is  without 
legal  obligation,  but  which  is  equitable  and  Just 
Id  itself ,  Delng  founded  upon  a  valuable  con- 
sideration received  t^  the  corporatioD,  Is  not 
a  retroactive  law  no  more  so  than  an  appropri- 
ation Act  providW  for  the  payment  of  a  pre- 
exiating  claim,  llie  conBtltutional  inhibition 
does  not  apply  to  legislation  recognizing  or 
afHrmlng  the  binding  obligation  of  the  State, 
or  of  any  of  Its  subordinate  agencies,  with  re- 
spect to  past  transactions." 

As  the  City  of  Plattsmouth  was  bound,  t^ 
force  of  tbe  transaction,  to  repay  to  the  pur- 
chaser of  Its  void  bonds  the  consideration  re- 
ceived and  used  by  It,  or  a  legal  equivalent,  the 
statute  which  recognized  the  cxiitlence  of  that 
obligation  and,  by  confirming  the  bonds  Ibem- 
Mlves,  provided  a  medium  for  enforcing  It 
il7 


SAft-JIdO  BnFBKXK  CocsT  of  ■ 

Mcording  to  the  original  intention  and  promise, 
cannot  be  said  to  ^  a  ipecial  Act  conferring 
upon  tlie  City  any  new  corporate  power.  No 
addition  is  made  to  ita  enumerated  oi  implied 
corponte  faculties;  no  new  obligation  is,  in 
tkct,  cTMled.  The  languaee  of  the  Constitu- 
tion, lorbiddlog  special  lepslation  of  that  de- 
scription, evidently  refers  to  grantH  of  author- 
ity to  be  exerdsea  by  tiie  body  itself  and  in  the 
future,  and  a  consideration  of  the  evil  intended 
to  be  remedied  by  the  prohibition  will  confine 
it  to  grants  of  tliat  chai'BCter,  and  will  not  in- 
dude  H  statute  lite  that  now  under  dlscuBsion. 
Here  the  power  of  the  legislative  department  of 
the  State  is  directly  enercised  upon  the  trans- 
action itself,  and  upon  a  matter  clearly  within 
the  scope  of  its  authority.  It  was  the  constitu- 
tional duty  of  the  Legislature  ' '  to  pass  suitable 
lawd  to  encourage  schools  and  the  means  of  in- 
struciioD."  Under  the  terms  of  this  authority, 
having  created,  as  it  did,  the  City  of  Platts- 
mouth  a  separate  school  district,  it  might  pre- 
scribe tlie  numlier  and  character  of  tbc  school- 
houses  to  be  provided,  and  impose,  if  it  saw  fit, 
directly,  a  tax  upon  the  locality  to  defrav  the 
coat  01  erecting  sod  maintaining  them.  What 
the  Stale  might  property  have  done  by  direct 
action,  it  may  do  tiirough  the  pubUc  t^Dcyof 
a  municipal  body,  such  as  the  City  of  Piatts- 
mouth,  which,  in  the  performance  of  the  duty 
assigned,  does  not  so  much  exercise  a  corporate 
power  of  its  own  as  diecliarge  a  function  of  the 
Slate.  An  illustration  and  example  of  the  dis- 
tinction is  found  in  the  case  of  Fbtler  v.  Wood 
Co.,  9  Ohio  BL.  640,  where  It  was  held  that  a 
public  corporation  for  the  construction  and  re- 
pair of  highways  was  reallr  only  a  part  of  the 
machinery  of  the  State,  and  Its  officers,  county 
or  township  officers  discharging  duties  in  con- 
nection therewith;  and  that,  consequently,  an 
Act  of  the  Qeueral  Assembly  authorizing  the 
body  by  name  to  complete  the  construction  of 
a  particular  highway,  and  to  make  an  assess- 
ment of  the  cost  upon  the  property  benefited, 
was  not  a  special  Act  conferring  corporate  pow- 
er within  the  meanlag  of  the  constitutional  pro- 
hibition. So  it  was  held  in  8kUe  v.  Sqitiret,  38 
In.,  840,  that,  wliile  the  L^istature  would  not, 
In  view  of  the  constitutional  proyieion  of  that 
State,  have  the  power  to  pass  a  special  law  in- 
corporating an  independent  school  district,  It 
would,  ueTertheless,  tiave  the  po^ 
curative  Act,  legalizing  the  defec 
tion  of  a  school  district  already  in  existence 
der  the  general  law  authorizing  the  creation  of 
independent  school  districts. 

In  view  of  the  decisions  of  this  court  and  the 
courts  of  the  several  States  in  this  country,  af- 
firming the  capacity  of  municipal  corporations 
to  accept  and  administer  trusts  of  property, 


mouth  might  lawfully  receive  and  apply  a  gift 
of  money  bestowed  in  trust  to  pay  the  principal 
and  interest  of  the  bonds  inyolved  in  this  litiga- 
tion, as  having  been  issued  for  the  purpose  of 
obtaining  means  with  which  to  eiect  a  public 
school  building.  The  administration  of  such  a 
trust  would  not  be  contested  on  the  ground  that 


But  the  duty  to  repay  the  consideration  for 
them,  employed  by  it  In  the  same  uses,  already 
existed;  and  its  enf orcemeat  tiuou^ttae  leg- 
418 
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Islatire  Act,  which  prescribed  a  remedy.  Is  not 
more  open  to  the  same  objectio:^    It  is  not  a 


poratioD  the  power  to  interpose  ai   

able  defense  against  a  Just  claim,  and  to  avoid 
an  obligation  to  pay  an  equivalent  for  puUic 
benefits,  which  it  lias  continued  to  enjoy. 

The  very  proposition  involved  here  was  main- 
tained by  the  Supreme  Court  of  Nebraska  in 
the  esse  of  J^emm  Co.  v.  Peo^,  5  Neb.,  127. 
There  It  was  dedded  that  a  special  Act  of  the 
Legislature.authorizing  the  county  commisnoo- 
crs  of  Jefleison  County  to  provide  funds  for 
the  payment  cd  certain  outstanding  warrants  of 
said  coun^,  by  issuing  bonds,  selling  the  same 
and  using  the  proceeds  in  payment  of  wamnis 
issued  to  contractors  for  the  erection  of  a  court- 
house and  Jail,  was  valid  and  effectual.  Tbe 
court  said:  "  That  Jefferson  County  is  jostiy 
indebted  to  the  relator  for  the  amount  of  the 
warrants  in  question,  will  not  be  controverted; 
and  where  such  lathe  case,  there  is  no  doubt  of 
the  power  of  the  Leeialature  to  require  the 
county  to  Issue  its  bonds  for  the  amount  of  its 
indebtedness."    Inoneaspect,  this  case  goes  be- 


The  second  statute,  that  of  Febmorr  25, 18T5, 
is  not  subject  to  the  objection  to  the  former  one 
Just  disposed  of,  for  it  is  a  general  Act  "  To 
Amend  an  Act  to  Incorporate  Cities  of  the 
Second  Cla^  and  to  Define  their  Powen,  Ap 

¥  roved  March  1,  1871,  and  to  Legaliae  Certam 
axes  There  in  Mentioned,"  and  the  turns  of 
Its  2d  section  embrace  the  case  of  the  bonds 
in  controversy  In  this  sulL  It  expreasly  de- 
clares "  That  aUt>onds  heretofore  imiied  by  any 
dty  of  the  second  class  in  good  faith  for  tte 
erection  of  or  to  procure  the  means  for  erecting 
a  high-school  building  within  such  dty,  or  for 
beating  or  furnishing  the  same  whether  isued 
under  a  general  or  special  law  providing  there- 
for, or  any  bonds  hereafter  issued  by  such  aty 
in  exchange  for  any  such  tmnds,  shall  be  leg^ 
and  valid;  and  any  tax  heretofore  or  heieafln' 
levied  to  pay  the  interest  or  a  portion  of  the 
prindpal  of  any  such  bonds,  not  exceeding  five 
mills  on  the  dollar  valuation  of  the  taxable 

Iiropcrty  in  the  city  in  any  one  year,  shall  be 
egal  and  valid," 

Accordingly,  objections  are  mode  to  its  valid- 
ity for  want  of  conformity  to  other  proyisions 
01  the  Constitution  of  the  State,  the  first  of 
which  (that  it  confiicts  with  section  19,  article 
3,  which  declares  that  "  No  bill  shall  contain 
more  tlian  one  subject,  which  shall  be  ckarly 
expressed  in  its  titie  " )  it  is  clumed,  appUee  to 
both  Acts. 

In  regard  to  the  special  Act  of  Pebruaiy  18. 
1878,  however.  It  seems  to  us  unnecessary  to 
say  more  than  that  the  title  appean  to  be  ■  full 
and  apt  description  of  the  whole  contoitsof 
tbe  Act.  The  proceedings  of  the  dK-  council 
in  reference  to  the  construction  of  a  high- 
school  building,  which  it  is  the  object  of  tbe 
Act,  as  expressed  in  the  titie,  to  legalize,  nec- 
essarily includes  the  issue  of  the  bonds  mutbor- 
ized  by  It  for  that  purpose. 

In  White  V.  Lincoln.  B  Neb..  fi05-5I«,  it  was 

said  that  "The  object  of  this  conotitutiaial 

proriakm  is  to  prevent  surreptitious  l^ialotlon 
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In  iicwpaMlpg  into  btlla  obnoxious  prorlilonB 
WUek  ban  do  cmuwctlon  with  the  Keneral  ob- 
Jm  (rf  the  UU,  and  of  which  the  title  gives  no 
bdicMkifi.  It  will  be  soffldent,  however,  If  the 
hm  bsTc  bet  one  general  object,  wblcb  i«  f  air- 
tj  a^tmed  in  Um  Utle  of  tbe  bilL" 

AAsordindv,  it  was  held  in  that  caae,  aa  It 
naako  in  nenrntA  v.  HiiUipt,  6  Neb,  805, 
ibtf  tke  U  wction  of  the  Act  of  FebruaJT  SO, 
IKS,  wUcb  mtUM  eipcndltures  bj  dtlea  of 
Ik  Mnoad  cliua  of  monejs  ill^ally  collected 
to  iccMe*  tot  the  sale  of  intoxicating  Uquora, 
«M  void,  became  there  wa*  nothing  to  tbe  ti- 
tle <tf  tbe  Act  to  Indicate  the  object  contem- 
"  It  ii  in  nowise  atnend- 
'.  Phittip*. 


uiyal- 

1mm  Id  tbe  lngaliutiMi  of  any  taxes  whatever. " 
Aad  in  tbe  make  case,  ipealdjiig  of  the  entire 
ia,  1^  court  Mid:  "  But  we  fall  to  discover 
■tndn  it  ia  ia  any  particular  amendatory  of 
tk«  fCBval  Act  relating  to  dties  of  tike  second 

The  Act,  therefore,  may  l)e  considered  as  if  its 
Wk  ««e  ■imply  ilkat  of  "  An  Act  to  Legalize 
Oimb  Tuea  tiMfeiii  Mentioned." 

TW  M  seoioii,  which  Is  the  only  one  ma- 
>aW  in  Uiia  contiaversy,  doea  l^allze  taxes 
AAtaJflte  or  tbereafter  levied  to  pay  ttie  In- 
kn>  on  ootain  bonds,  namely:  sucn  as  hav- 
ac  htm  ihoetofore  ismed  by  any  dty  of  the 
*a^  duB,  In  good  faith  for  tbe  erection  of, 
"  M  BSTKim  tbe  means  for  erecting,  a  hlgb- 
iAool  '■"Wi**'«fr  within  nicb  dty,  or  for  heating 
« tjAkUngOie  same,  whether  Issued  under 

■  (oaal  or  spedal  law  providing  Iherefor, 
at .  SR  thent^  declared  to  be  legal  and  valid. 

It  is  i^paidble  to  say  that  legalizing  the 
kiadt  aad  ibe  taxes  levied  to  pay  them  are 
nvdivcne  subjects,  when  to  lenltze  tbe  taxes 
4  sfOMarily  Bikkes  tbe  tmndsvalid:  (or  nothing 
txBt  ttiKgiT  cooflnns  an  invalid  bond  tbaa  to 
a«k?  fro^Joa  for  its  payment.  We  Imve  no 
■t^atioa.  tbcnfore,  in  upholding  tlie  3d  see- 
's* r.f  the  Act  of  February  25,  1875,  Bsa valid 
sTiiii   lo  far  as  the  present  objection  Is 

As  we  do  not  conaider  it  ss  an  Act  to  amend 
^  ^Mnl  Isw  iDcorpontiog  dtiesof  thesecond 
■^.  tvjecting  U»t  portion  of  the  title,  it  Is  not 
•-ivrttothe  farther  objection,  that  ildoes  not 
■■w6«si  Id  tbe  eoBstitulionai  requirement  that 

St  law  sball  be  revived  or  amended,  unless 
^  Mw  Ad  contain  the  entire  Act  revived  and 

TW  iiiMsliiliiii  objection  is  not  to  Its  validity, 
«  kr  IH  svfiUcistiiMi  to  tbe  preMnt  case.  It  Is 
*tm4  tb«  tbe  id  section  of  the  Act  relsles 
«h  IB  fao*^  that  have  been  issued  "  under  a 
JMnl  er  ijMcial  law  providing  therefor; " 
mi  AM  the  bowls  now  In  controversy  were 
**  «c  VMaad  and  cannot,  therefore,  claim  sup- 
wntitmtUmprorUoa. 

Bty  lUa  b  meant,  that  no  bonds  are  within 
k>  ,sMi>i  ■  at  lUs  section,  except  such  ss  have 
^■Iswfally  ioRxd,  the  cmicluslon  results  In 

■  ittsasdKv:  tat  It  supposes  an  Act  of  tbe 
L«0Amw>  \  I  Ml  i1  to  cure  tbe  Invalidity  of  val- 


nnder  color  of  law,  whether  general  or  special, 
but  without  actual  autbori^,  shall  be  deemed 
to  be  legal  and  valid,  tbe  only  rational  and 
worthy  ^ect  b  given  to  the  enactment  that 
can  be  deduced  from  Its  terms.  We  do  not 
doubt  that  such  was  the  purpose  of  the  Legis- 
lature, and  that  it  is  the  meWng  of  the  law. 

In  our  opinion,  the  bonds  In  controversy  are 
valid  obUgations  of  the  CItj  of  Platlsmoutb, 
under  dther  of  the  two  Acts,  of  February  IH, 
1878,  and  of  Febniaiy  2S,  18TS,  tespecUvdy; 
and  tfs  dretiiC  Court  erred  in  it*  inttT*Lction»U> 
the  Jury  to  the  eenirary.  For  that  error,  the 
judgrneni  it  retereed  and  the  eauu  remanded, 
teiSi  inetrvetioTU  to  gratU  a  new  trial. 

True  oopy.    Test : 

James  H.  HoKemier,  Clerk,  Bnp.  Oooit,  D.  8. 

Ctted-iW  D.  8.,  Un ;  IW  D.  e..  7SS,  T«X 


WIGGINS  FEBRT  COMPANY.  F^.in  Err  . 

CTTT  OP  EAST  ST.  LOUIS. 

(Bee  8.  a,  IT  Otto,  SH-an.) 

Immvnityfrom  taecation — tax  onferrjf — evntmcf 

— li«en»e  fee  to  ferry — ahen  comtitutional — 

ferry  MiMsn  tvio  Statet—poiieepoteer  of  Slate. 

1.  Qrants ot Immunity  rromttuutlon  uenererto 
twprasamed.  On  thaooatrarr,  allpreaumptloniBra' 
tbaotlierwaj:  and,  unless  anetemptlooisclaeTlr 
estat>llslied,  all  propes^  must  bear  tb  Jiat  share  of 


tbe  Mme  taxe. 

itter  be  Imposed  on  other  ferries  wttUn 


atonabal 
(ere  iben  oi 


besuniectto 
mlghtUMoeal 

the  State,  and 

teltures,  simpir  ptovMes  tor  equalitr  of  ti 
and  does  not  oonstltute  a  eon  ttact  between  um  en- 
rr  Companr  and  we  State,   eiempttDg  tbe  ferrT- 
from  any  smte  or  municipal  taxation. 

&  Anordlnanoeof  tbeOQr  Imposlna  a  license  fe* 
for  each  boat,  snd  the  ohaiter  of  ttte  citv,  bj  wbloh 
tbe  ordlnanoe  Is  authorised,  do  not  tmpatr  tbe  obll* 
saUon  of  aav  contract  between  the  Feny  Companr 
and  the  State. 

t.  A  State  may  Impose  a  Ucense  fee,  either  direct* 
1;  or  tbrougb  one  of  lis  municipal  corpontloas.  up- 
on timkeepoB  of  tenlca  II  vinsb  (tie  State,  tor  boata 
owned  by  tbeo)  and  used  In  tenvlnKpaHengenand 
goods  froma  landing  In  the  8(Me,«cn«s  a  navtia- 
ble  rlrer,  to  a  landing  m  an  other  State. 

G.  A  license  fee  of  ilOO  so  UDpured,  lor  each  boat. 
Is  not  forbidden  by  the  Constitution  of  (be  Cnlted 
States  SB  a  rerulatlon  of  oamioerae  between  the 
States  and,  therefore,  wltUn  tto  exchisive  power 
of  Congnss,  or,  because  It  Is  a  duty  of  tonnsKO. 

fl.  ffnen,  therefore,  a  Btate  eipiosly  aiBnts,  to  an 
Incorporated  dty,  the  power  to  llcenee,  tax  and  te«- 
ulste  ferrlea,  the  latter  may  Impose  a  Ucense  tax  on 
the  keepeis  of  terries,  atthougE  tfaelr  boats  ply  be- 

■reen  lutdlnxs  lylna  la  two  different  States. 

T.  I^K  power  of  Oonsrees  to  legulre  vessels  to  t>e 

wreinilate 
lOnatDesev- 

, li  tbe  police 

powers  of  aBlatemanntliwferry  Usenses. 

SubnUlted  Jan.  19.  1883.   Deeided  Mar.  S,  1883. 

F  ERROR  to  the  Supreme  Court  of  the  8lat« 
of  Dlinois. 
Tbe  history  and  facts  fully  appear  In  the 

Statement  of  tbe  c 


le  by  Mr.  JtuUee  Wo«d« 


toOlbboiMV.  Or>ea.BU.H.(Swn<«t.>,i:  ana  no 
to  Brown  v.  Msrrlsnrt,  tt  P.  S  (U  WhsM.),  &.^ 
ItonmuMtm.  fteenaictolnmao&aOa.v.Ttnke 
»tU.87lXIV.,llB. 
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SUPBXMB  COUST  OF  THE  UHtTED  STATU. 


Oct.  Tebx, 


Tbia  wu  an  action  of  debt  brouKtit  In  the 
Citj  Court  of  East  Bt.  Louis,  St.  CIsjt  CoudIt, 
Dlinois,  by  the  City  of  East  St.  Loviis  agidnstEi 
CorporatioD  of  the  State  of  lUiiiola,  known  as 
the  Wiggins  Ferry  Company,  to  recover  from 
it  license  money  Jroposed  by  an  ordinSDCe  of  the 
City.  The  Peiry  Company  pleaded  nil  tUM. 
By  consent  of  puHea,  the  cause  was  submitted 
to  the  court  on  an  agreed  statement  of  facts, 
which  was  as  follows: 

Under  and  by  authority  ot  an  Act  of  the  Leg- 
islature of  Illinois,  entitled  "An  Act  to  Author- 
ize Samuel  T\'ii;,!:pns  to  Establish  a  Ferry  upon 
the  Waters  of  the  MissiEaippi,"  approved  March 
3,  1619,  and  amendatory  Acts,  Wiggins  and  his 
associates  did  establish,  maintain  and  operate  a 
farry  upon  and  over  the  Mississippi  River,  be- 
tween Uie  City  of  St.  Louis,  in  the  State  of  Mis- 
souri, and  the  Illinois  shore  of  the  river  opposite 
to  the  City  of  St.  Louts,  now  within  the  limits 
of  the  City  of  East  St.  Louis,  from  about  the 
time  of  the  passage  of  the  Act  of  IBIO,  until  the 
organization  of  the  Wiggins  Ferry  Company  in 
the  year  1853,  under  and  by  authority  of  an  Act 
of  the  Legislature,  entitled  "  An  Act  to  Incor- 
porate the  Wiggins  Fttt  Company,"  approved 
February  11,  1863.  In  Uieyear  1868,  underau- 
thority  of  said  Act  of  1853,  the  successors,  heirs 


and  assigns  of  Samuel  Wiggins,  the  then  i 
ers  of  the  terry  and  ferry  franchise,  and  o 
the  rights,  privilegesandimmunitiesgrantedt 


Samuel  Wiggins  and  his  successors,  . 
Bssigns,  by  proper  deeds  and  assignments  con- 
veyed the  same  to  defendant,  they  having  be- 
come the  stockholders  of  said  Ferry  Company, 
and  from  thence  hitherto  defenciant  has  re- 
mained the  lawful  owner  of  said  ferry,  ferry 
franchise,  rights,  privileges  and  immunities,  in- 
cluding the  ferry-boats,  wharf-boats,  wharfs 
andlandingsinusehysBidferry,  and  the  rights, 
privileges,  immunities  and  franchises  gtsnted 
Dy  said  Act  of  18S8,  and  amendatory  Acts,  and 
luder  and  by  authority  of  all  said  sranls,  ft«n- 
chlses,  rights,  privileges  and  immuiuties  defend- 


point  between 'the  States  of  lulnois  and  Mis- 
souri, upon  and  over  which  the  said  ferry  isea- 
tablished  and  operated,  has,  under  the  laws  of 
the  United  States  and  the  roles  and  regulations 
established  thereunder,  by  the  duly  authorized 
officers  of  the  United  States,  been  declared  to  be 


tlons,and  especially  in  conformity  to  the  Revised 
Statutesof  the  United  States, title  L,"Regu1etion 
of  vessels  in  domestic  commerce,"  the  defendant 
for  the  last  twenty  3-earB  and  more  has  been  re- 
quired to  and  has  had  all  its  ferry-boats,  all  of 
wliich  are  more  than  twenty  tons  burden , 


per  boat,  according  to  loimage  and  number  of 
men  employed  on  each.  The  defendant  ever 
since  its  organization  has  paid  to  the  County  of 
St.  Clair,  as  a  ferry  license,  the  sum  of  |800  per 
annum,  luider  the  laws  of  Illinois  and  the  re- 
quirements of  the  county  authorities;  and  ha-s 
owned  the  wharfs  and  landing  used  by  said  ferry 
in  the  City  of  East  St.  Louis,  which  is  graded 
and  pavea  at  Its  own  expense,  and  it  has  never 
uMd  or  employed  any  wharf  or  landingbalong- 
430 


ing  to  the  City  of  East  8L  Louis.  Defendasl, 
ever  since  its  omnlzatlon,  has  annually  listed 
for  taxation  ancTpaid  all  taxes  legally  asKssM 
upon  all  its  property;  all  its  personal  propeitj, 
including  its  boats  and  franchise,  and  all  its  ral 
estate  which  is  situated  within  the  dty  hmits, 
and  including  Its  wharfs  and  landings,  having 
been  taxed  by  said  City  of  East  St.  Louis  ever 
since  the  orninizalJOIi  of  said  City. 

The  Illinois  and  St.  Louis  Ferry  Compaij 
and  the  St.  Louis  and  Cahokia  Feiry  Company 
own  and  operate  ferries  over  and  across  Uie 
Mississippi  River  between  the  said  City  of  St. 
Louis  and  the  Illinois  shore,  but  without  the 
limits  of  the  City  of  East  St.  Louis,  both  in  m- 
ive  competition  with  the  ferry  of  defendant, 
neither  of  which  are  or  ever  have  been  required 
to  pay  any  sum  whatever  for  license  to  eitber 
tbe  CiU'  of  East  St.  Louis  or  any  other  munic- 
ipal corporation  except  the  County  of  Si. 
Clair,  to  which  they  both  pay  license  fees. 

The  St.  Louis  Bridge  Co.,  which  owns  and 
operates  a  bridge  over  the  Hissisaippl  River  be- 
tween said  Cities  of  St.  Loids  and  East  St.  Lou- 
is, which  has  been  In  active  competition  with 
defendant  ever  since  said  bridge  was  opened  for 
use  in  July,  1874,  Is  required  to  pay  no  license 
fee  whatever  totheCily  of  East  81.  Louis.  On 
Juno  1,  1868,  the  city  council  of  the  City  of 
East  Bt.  Louis  duty  passed  and  published  ''Or- 
dinance No.  70,"  parts  of  which  are  as  follows: 

"Bee.  1.  No  person,  firm,  company  or  cor- 
poration  shall  beengaged  in,  prosecute  or  cany 
on  any  trade,  business,  calling  or  profession 
hereinafter  mentioned  without  Dtst  having  ob- 
tained a  license  therefor. 


and  the  opposite  bank  of  the  river  for  one  year, 
or$20  for  each  boat  for  dx  months." 

In  compliance  with  the  above  ordinance,  de- 
fendant paid  said  Ci^  a  license  fee  of  (60  per 
annum  on  each  of  its  fenr-boats,  its  last  license 
thereunder  being  from  May  1,  1874,  to  Mar  1, 
1875. 

On  October  7,  1876,  said  ci^  council  passed 
ordinance  No.  S17,  which  is  subatantisOly  the 
same  as  ordinance  No.  70,  except  that  it  fixes 
thelicensefee  at  |100  per  annum  for  escfabosL 
On  May  1,  1875,  and  from  thence  hitherto,  the 
defendant,  in  the  operation  of  its  fenr-  between 
said  Cjdes  of  St.  Ixiuis  and  East  St  Louis,  has 
employed  eight  ferry-b<«its,  incluilin^  two  tugs 
and  one  transfer-boat,  and  since  said  Hay  1. 
1875,  has  not  taken  out  any  license  nor  pttid  any 
license  fee  to  said  City  of  East  St.  Louis.  Upon 
the  facta  here  stated,  and  the  laws  sppllcat^e 
thereto,  the  court  shall  determine  the  ri^t  of 
plaintiSlO  demand.and  the  liability  of  defend- 
ant to  pay,  the  license  fee  fixed  by  said  ordi- 
nance, or  either  of  them,  and  render  ^dgment 
accordingly,  and  this  without  regard  to  the 
pleadings  in  the  case.  TheActsof  theLMiGla- 
ture,  and  the  laws,  rules  and  r^u]alionfl<M  the 
United  States,  and  the  enrollmenta,  insipeclionj 
and  licenses  herein  mentioned  or  referred  to.aod 
the  charter  and  ordinances  of  said  City  of  Easl 
St.  Louis,  or  copies  thereof,  may  be  oaed  and 
referred  toasapartof  the  record  in  tUa  case. 

Bomuchofthe  Actof  1819,  referred  to  intbi 
agreed  statement  of  facts,  enliOed  "An  Act  U 
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Fkbbt  Co.  v.  East  St.  Loins. 


Atfhatixe  Sunnel  Wiggins  to  Estebllah  a  Feny 
^on  the  Waters  of  tSe  HlBdaBippl  River,"  " 
bpcftiBcnl  toUihcMe,  U  as  follows: 

"dec  L  That  Samuel  Wlnfau,  tils  belts  and 
«^ni  be,  and  lluy  an  herabf ,  autbori7«d  ' 
owilU  a  f  errr  on  tbe  waters  of  tbe  HlstdssiT 
nr  Ike  Town  of  Illinois,  In  this  State,  and 
ita  the  same  from  lands  at  the  said  place  tbat 
■ij  belcHW  lo  blm." 

"8k.  4.  Tbat  tbe  ferry  established  sha&  be 
■fafed  to  tbe  Mine  taxes  as  are  now,  or  bere- 
■to  maj  be,  imposed  on  otber  ferries  within 
d^  Siato  and  under  the  same  regulations  and 
(orfatnre*." 

So  Boc^  of  tbe  Act  of  Februair  11,  ISSi 
To  tnnvponOe  the  Wiggins  Ferry  Company, 
HiiBiatenal  totbiscaae,  is  as  follows: 

After  ■  pnamble,  wbicb  recited  the  above 
— rionfd  Act  of  1819  and  Acts  amendatory 
ikoBtrf.  ii  was  enacted: 

"^ee.  L  That  (certain  persons,  naming  them), 
mi  thrir  ■swiilalm.  cucooasors  andaasiKna,  are 
kocby  iiiMiiil  •  bodr  corporate  and  politic  by 
te  aame  and  style  of  the  Wlgeins  Ferry  Com- 

E"  "  •  and  tbe  swd  Company  shall 
foD  paws'  *  *  '  to  purcl^ee.  hold, 
^  nd  enjoy  tbe  ferry  franchise  graaied  to 
bs^nd  Wi^ns,  bis  beirs  and  assirns,  by  the 
ia  idond  Id  in  tbe  preamble  m  this  Act 
*  *  *  to  keepa  ferry  or  ferries  at  and  from 
BT  poJBt  or  points  on  Mid  land,  acroes  the  His- 
iMl  BIrer  lo  St.  Louis,  in  tbe  State  of  His- 
"m,  Md  OK  and  enjoy  all  tbe  rights,  t 
liiaifianililiH  and  emolumenls  recited  u 
r^Mbfc  erf  this  Act  as  having  been  heretofore 
ITsafLil  to  die  Mid  Samuel  Wiggins,  bis  heir 

*Sbc  7.  •  "  •  Ptvtided,  That  nothing 
bnii  Art  oanlained  shall  be  construed  to  ere- 
mtm[f  jaliau  risht  so  as  to  interfere  with  the 
fMoi  of  any  exMting  municipal  corporation, 
•retttherigMof  the  LegLslature.at  any  time 
inmdia,  lo  create  mimlcinal  corporations 
rtfte  lh«  ttmiu  beredn  spedned,  and  to  confer 
^■s  add  eorpacatlons  all  such  powers  of  po- 


1W  ■■hiailj  to  paM  tbe  ordinance  tinder 
tsA  Ike  plaintiff  ■-l«<nwd  license  money  from 
>  fillMiifciil  waa  iu  charter,  paned  in  1869, 
HA  imaaiwiiiiid  it  "  lo  regulate,  tax  and  M- 
itf."    Prlv.  L.  of  DL,  1889,  Vol. 


W'ff  plain  tW. 

•  «•  W  whk 


beta  ibe  court  found  tbe  Issues 
■eased  Its  damages  at 
It  rendend  Judgment 


Two ,  ___. 

Kv.ite  AjmeOaie  Coon  ol 
**i  ■<  DKmK  by  which  tbe  Judgment  of  the 
^'••stotfEMtSLLoiilawMafflrmad.  Tbe 
*Mi^  Ib^  oairled  the  caae,  by  apneal,  to 
■»  S^^nn  Oeott  of  nUnob,  by  wUcb  the 
^^■a  ^  Ibe  ^tpeOale  oooit  was  affirmed. 

n  dHin  ■  rvntwl  of  this  Judgment  of  the 
'^ii^  Camt.  Ibe  def  eodam  bai  brought  the 
•^M  afc  mnfi.  b*  writ  of  error. 

Jbv  m.  P.  «Mto«  and  Rabtrt  A.  BM- 


The  doctrine  that  a  license  is  not  a  tax,  in  tbe 
constitudODal  sense  of  that  term.  Is  clearly  es- 
tablished by  the  following,  among  otlier  cuseH: 

People  V.  TAurftn-,  18  fll..  564;  E.  8t.  Loui» 
V.  WeAruTig,  46  IU.,  SM;  ChleY.  ma.  108  111., 
30;  WigginM  f^TV  Co.  v.  E.  8t.  LouU,  103  El.. 
5flO;JEr  parU  SMenliawr,  UNev.,  871;  Bolder 
V.  Sehneider,  4S  Qs.,  195;  int.  Co.  v.  Augmla. 
MOa.,580;&erainCTi&>v.  Oroek«r,  16Cal.,122. 

In  a  late  and  well  considered  case,  Mr.  Jvt- 
liee  Field,  in  delivering  the  opinion  of  this 
court,  says:  "  Against  the  power  (to  tax)  noth- 
ing is  to  be  token  by  inference  snd  preeump- 
tion.  Wherea  doubt  arisesBstotberestricdon, 
it  is  to  be  decided  in  favor  of  the  State." 

BanJc  V.  limn.,  10*  U.  8.,  496  (XXVL,811); 
seCjBlso,  R.  B.  Co.  v.  Ootnri.,  108  U.  S.,  1 
(XXVL.  869);  ffitaw  v.  Oainet,  108  V.  8.,  417 
(XXVI.,  401):  S.  B.  Co.  v.  Bettnbhn  Oo..  103 
tl.  8.,  873(XXVI.,  153);  R.  E.  Cot.  v.  Qainet. 
97  U.  8.,  697  (XXIV.,  1091) ;  Ferry  Co.  v.  E. 
81.  LouU,  103  IU..  570;  Burroughs  Tax.,  sec. 
68;  Hart  v.  Hum,  14  Cal..  148. 

The  regulation  of  ferries  is  referable  to  the 
police  power,  which  cannot  be  granted  away. 

Forry  Go.  v.  E.  St.  LouU.  10211!.,  569;  &er 
Co.v.  Mom.,  87  U.  8.,  35  (XXTV.,  089);  Fatter- 
ton.  V.  Ey..  97  U.  8.,  601  (XXIV.,  1116);  8Um« 
V.  Mit».,  101  V.  S.,  914  (XXV.,  1079). 

It  has  been  repeatedly  decided  by  this  court, 
and  by  the  courts  of  tbe  several  Btatos,  that  fer- 
ries arc  the  creatures  of  local  legislation,  and 
are  subject  to  the  laws  of  taxation  and  the  po- 
lice powers  and  regulstions  of  the  Slates  by 
which  they  are  crealed,  and  do  not  fall  within 
tlUs  constitutional  provision. 

Oibboiu  V.  Ogden,  8  Wheat.,  1;  Convms  y. 
Taylor,!  Black,  608(66Tr.S..XVir.,  191);  Fan- 
nijMV.  Oregoire,Waow.,6H;  Cooleyv. Board 
of  WardeTU.  12  How.,  820;  2f.  Y.  v.  Miln.  11 
Pet.,  141;  CJiilmtrt-v.  PDopU.ll  Mich., 48;  Jfor- 
t/iail  V.  Qrimtt.  41  Miss.,  27;  Choten  Freehold- 
er* v.  StaU.  4  ^b..  718;  PKiple  t.  Babeock.  11 
Wend.,  686;  Beer  Co.  v.  Mom.  {nipra);  Patter- 
m  V.  Ky.  (tupnt),'  Stone  v.  Jfus.  (tupro). 

Mr.  Juitiee  Wood*  delivered  tbe  opinion  of 

The  first  contention  of  the  plaintiff  in  error 
j,  that  the  4tb  section  of  tbe  Act  of  lH19,whicb 
declared  that  the  Wiggins  Ferry  should  be  sub- 
ject to  the  same  taxes  as  were  then  or  might 
thereafter  be  imposed  on  other  ferries  vrfthiu 
the  Slate,  and  under  the  same  regulations  and 
forfeitures,  and  the  charter  of  the  Winins 
Ferry  Company,  which  authorized  said  ^ra- 
pany  to  use  and  enjoy  tbe  ferry  franchise 
granted  to  Samuel  Wignns.&nd  louse  anden- 
joj  all  the  rights,  pri^^es  and  emoluments 
recited  In  the  preamble  ol  the  Act  as  having 
been  granted  to  Wiggins  and  his  heirs  and  ab- 
slgns,  constituted  a  contract  between  the  Feny 
ComtMny  and  the  State,  by  which  the  power  to 
tax  the  Ferry  Company  was  limited  to  tbe  Im- 
poeitioD  of  the  same  taxes  as  were  then  or  might 
thereafter  be  Imposed  on  other  ferries  within 
the  State;  and  that  the  charter  of  the  City  of 
East  St.  Lonla,  which  antborized  the  aty  to 
r^uUle,  tax  aiid  lieense  ferry-boats,  and  the 
ot^lnance  of  tbe  (TItv  Impodnit  a  license  tax  on 
the  feny-boals  of  tne  Company,  Impaired  the 
obligation  of  the  contract  and  vm,  therefore, 
imconstltutional  and  TOtd. 
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W«  ore  of  opiDion  that  the  charter  of  the 
Company  cannot  be  so  conatrued  as  to  eitempt 
it  from  any  taxalioD  which  the  State  might  it- 
self sec  fit  to  impose  or  autboriEc  to  be  Imposed 
by  the  ttty  of  Bast  8t  Louia. 

It  is  a  rule  of  Interpretation  tliat  ereiy  grant 
from  the  sovereign  authority  is,  in  case  of  am 
biguity,  to  be  construed  strictly  against  the 
CTaoteeandinfavorof  theeovemment.  CharU* 
minrr  Bridge  v.  Warrfa  Bridge,  11  Pet.,  430 ; 
MilU-v.  St.  Clair  Co.,  ^  How.,  569;  Atty" 
T.  Bfwfam,  123  Kasa.,  460. 

This  rule  has  been  frequently  applied  by  this 
court  in  cases  where  exemption  from  toxatior 
was  set  up  by  corporations  under  the  provlBion 
of  their  charters.  InR.  R.  Co.y.  Md-.V^Kow.. 
876,  it  was  declared  that  "The  taxing  power  of 
a  State  is  never  presumed  to  be  rciinqulshed  un- 
less the  intention  to  relinquish  is  declared  in 
clear  and  unambiguous  terms; "  and  \nBank\. 
SMiy.  1  Black,  «6  [66  U.  S..  XVIL,  173],  it 
was  said  that  "  The  language  of  this  court  bas 
always  been  cautious  and  affirmative  of  the 
right  of  the  Stale  to  impose  taxes,  unless  it  baa 
been  relinquished  by  unmistakable  words  clear 
ly  indicating  the  intention  of  the  State  to  do  so. " 

So  in  R.  R.  Co.y.  Comn. ,  103  U.S.,  1  [XXVl., 
809],  the  Ch-^  Juriiu,  speaking  for  the  court, 
declared:  "  Grants  of  immunity  from  taxation 
are  never  to  be  presumed.  On  the  contrary,  all 
presumptions  are  the  other  way,  and  unless 


atiOD.  These  principles  ore  elementary  and 
should  never  be  lost  sight  of  in  cases  of  this 
kind."  To  the  same  eSect  see  fl.  R.  Cot.  v. 
Oainei.  97  U.  S..  708  fXXIV.,  1083]. 

BoinSanAv.  Tenn..  104U.  8.,  4MraXVI„ 
810],  tlus  court  declared,  speaking  by  Mr.  Jut- 
(iM  Field:  "That  statutes  imposing  restrictions 
upon  the  taxing  power  of  a  State,  exocpt  so  far 
as  they  tend  to  secure  uniformity  and  equality 
of  assessment,  are  to  be  strictly  construed,  is  a 
familiar  rule.  Against  the  power  nothing  is  to 
be  taken  bv  Inference  or  prcsimiption.  When 
a  doubt  arues  as  to  the  existence  of  the  restrlC' 
tioQ,  it  is  to  be  decided  in  favor  of  the  State." 

If  any  serious  doubt  could  arise  concerning 
the  interpretation  of  section  4  of  the  Act  oi 
1819,  which  the  plainlifi  in  error  contends  was 
incorporated  as  a  provision  of  its  charter,  the 
authorities  cited  would  settle  that  doubt  in  favor 
of  the  right  of  the  City  of  East  St.  Louis  to  im- 
pose the  license  tax  complained  of. 

But  we  are  of  opinion  that  tbe  meaning  of  the 
section  is  not  doubtful.  The  ferry  of  Wiggins 
had  only  one  of  Its  landings  in  tbe  State  of  Illi- 
nois; the  other  was  in  the  State  of  Missouri, 
The  evident  purpose  of  the  section  was  to  pre- 
vent the  ferry,  by  reason  of  that  circumstance, 
from  escaping  the  same  burdens  of  taxation 
as  were  imposed  on  ferries  entirely  within  the 
State,  and  not  to  limit  the  taxing  power  of  the 
Legi^ture.  It  declares  that  the  ferry  of  Wig- 
gins shall  be  subject  to  the  same  taxes  whi& 
were  Oiea  or  might  thereafter  be  imposed  on 
other  ferries  witoiu  the  State,  and  under  the 
same  regulations  and  forfeitures,  but  itdoesnot 
Indmale  that  the  State  shall  not  impose  on  it 
such  other  taxes  within  Its  constitutional  power 
as  to  it  may  seem  ht. 

The  most  favorable  construction  for  the 
plaintiff  in  error  that  could  he  placed  upon  its 
422 


charter  is,  that  it  provided  for  equality  of  taxa- 
tion; that  is  to  say,  that  the  property  of  tbe 
Ferry  Company  should  be  valued  and  taxed  by 
the  some  rule  as  other  tike  proper^,  and  thU 
the  same  exactions  and  forfeitures  only  as  were 
imposed  on  like  property,  similarly  dtuated. 
should  be  imposed  on  ft.  It  certainly  cannot 
be  contended  that  its  feny,  on  one  of  the  ^eat 
arteries  of  commerce,  crossing  the  Missisappi 
River  and  having  each  of  its  landings  in  a  aty, 
should  only  pay  tbe  some  identic^  taxes  and 
license  fees  as  a  country  ferry  over  an  incon- 
siderable stream.  All  that  could  be  reasonably 
claimed  under  its  charter  is,  that  it  should  tie 
subjected  to  no  higher  slate  and  municipal  tax- 
ation and' no  greater  license  fees  than  otnerlik'? 
property  similarly  situated.  Giving  the  cbaner 
this  construction,  the  pl^ntiff  in  error  has  no 
ground  of  complaint.  It  is  not  shown  that  the 
stale  and  county  taxation  bears  unequally  ou 
the  Feny  Company.  The  ordinance  of  the  City 
of  East  St.  Louis  makes  no  discrimination  iii 
favor  of  any  other  ferry  shnilorly  situated 
which  it  is  authorized  to  regulate,  tax  and  h- 
cense.  The  same  license  fee  Is  exacted  of  all 
keepers  of  femes  within  the  corporate  limits  as 
are  imposed  upon  the  plaintiff  in  enxir. 

But  the  contention  of  the  plaintiff  in  error 
seems  to  be  that,  under  the  terms  of  its  charter,  ii 
is  exempted  from  the  imposition  by  tbe  City  of 
East  St.  Louis  of  any  license  fee  whatever.  Bo 
far  from  this  being  the  fact,  the  charter,  bv  the 
proviso  to  section  1,  expressly  reserrea  the 
power  of  any  existing  municipal  corporation, 
or  any  that  might  be  thereafter  created  witlun 
the  limits  of  tbe  Ferry  Company's  lands,  to  ex- 
ercise all  such  powers  of  police  as  might  be 
properly  conferred  on  a  city  corporation.  Tbe 
power  to  license  Is  a  police  power,  althon^  it 
may  also  be  exercised  for  the  purpoaes  of  n&ng 
revenue.  We  cannot  say,  as  a  matter  of  law. 
that  when  a  municipal  corporation  is  authoTii:ed 
"to  regulate,  tax  and  license  ferry-boats," the 
Imposition  of  a  license  fee  of  $100  per  boat  is 
not  within  the  power  to  regulate  and  Ucoise 
and  is,  consequentiy,  not  within  tbe  police 

It  follows,  therefore,  that  the  ordinance  of 
tbe  City  of  EiastSt.  Louis  and  the  charter  of  the 
City  by  which  the  ordinance  is  authoriEed,  do 


tween  Uie  Ferry  Company  and  tne  State. 

The  next  question  presented  by  the  assign- 
ments of  error  relates  to  the  power  of  the  Stale 
toimpose  allcensefee  either  directly  or  throogh 
one  of  its  municipal  corporations  upon  the  keep' 
ers  of  ferries  livine  in  the  Slate,  for  boats  owned 
by  them  and  used  in  ferrying  paaaengeis  antj 
goods  from  a  landing  in  the  State,  across  ana vi 
^ble  river,  to  a  landing  in  another  State,  ll 
IS  insisted  by  the  plaintiff  in  error  that  suc^  ai 
exaction  is  forbidden  by  the  ConstitatioD  of  thi 
United  Stales:  (1)  because  It  is  a  regtilation  oi 
commerce  between  tbe  Stales  and,  therefore 
within  the  exclusive  power  of  Congreas;  and  (2 
because  It  is  a  duty  of  tonnage,  wbicb  the  Statei 
are  forbidden  by  the  Constitution  to  lay  withou 
the  consent  of  Congress. 

In  our  opinion,  neither  of  these  iMntentloa 
is  well  founded.  The  levying  of  a  tax  tipon  ved 
sels  or  other  water-craft,  or  the  exactioo  of  . 
license  fee  by  the  State  within  which  the  pror 
erty  subject  to  the  exaction  has  its  «£C«ta,  to  nc 
107  V.  i 
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_  e  United  SiatcB. 

tMi  T.  Og^n.  9  Wlieat.,  1 ;  Panrnger  C/ue»,  7 
Bew.,  a»;  Jfofpan  v.  ParMm,  16  WaU.,  471 
lar.S..  rXL,308i.  in  G»W.»«  t.  CW^n  it 
m  Kitled  th«t  the  cunse  of  the  CoDstltutioii 
nattniag  co  Congien  the  power  \o  tax,  and 
sk  dnK  regulatltifj  and  reeO'aiuIiie  taxation, 
■n  MpukteaDd  distuict  from  the  cwusc  graut- 
tu  i^  power  to  Congress  te  regulate  com- 
■Dv.  In  aU  of  the  owes  Just  cited,  the  H^bt 
(JtStuetotax  aabipownedbToneof  hercili- 
n>  ud  bsTfog  ita  tituM  wltmn  the  State,  al- 
Amgk  ued  in  foreiga  oommerce  or  in  com- 
~~etbd«em  Uie_8UAM,  was  df stlnctly  recog- 


nptak  foreign  cammerce,  Imt  it  may  do  many 
itDn  which  moreor  kcs  affect  it  It  may  tax 
>  «^  or  otber  reiael  lued  in  commerce,  the 

erty  owned  bv  Its  citizens. 

B  Mages  in  vhich  the  mail 
t  tUi  does  not  n«ulate  Uie 
ar«i«yiDee  of  the  mail  any  more  than  taxing 
•  ^RgalitM  cammerce;  and  ve;.  in  both  to- 
«ani.  am  tax  on  Ute  property  m  some  deg:;e 

Ii  the  case  of  Tntn*.  Co.  V.  Wheeling,  99  \j. 
y,t:i[:£XV.,412\,  thb  cooit  mutuned  a  tax 
tM  %  the  city  of  Wheeling  upon  steamboala 
mi  to  MTlgmling  the  Ohio  ItiTer  between  that 
(St  mA  I^fkenburg,  and  the  Intermediate 
}aa»  «■  both  rides  of  the  river  in  the  Stales 
<  TcB  TIfginia  and  Ohio,  the  company  whose 
^"1017  tba  bottU  "scx,  having  its  principal 
III*  to  Wl^etinc.  ■ 

TW  rnctiixi  of  a  itcense  r«e  ia  an  ordlDary 
•inimcl  the  police  power  by  municipal  cot- 
t«nflij«a.  When,  therefore,  a  State  expressly 
B  Id  HI  incorporated  dtv,  as  in  this  case. 


b>BD«cr  lo  b) 

krVnErRa^h 


regulate  ferries, 
tax  on  the  keep- 
>ugh  their  boats  ply  between 
Ko  different  States,  and  the 
J  exaction  ie  authorized  will 
**  k  held  u>  be  a  r^nlation  of  conmierce. 
U^t  cme at  Fanning  V.  On^wire,  18  How.. 
K  k  aia  dedaied  by  this  court,  speaking  of 
tp^Mlcr  at  Fanning  lo  ferry  bckmb  the  Mis- 
■^fl  Bhvr  at  Dnbwpie.  that  the  exerciaes  of 
»  aaiacfdkl  power  by  CoDgress  did  not  in- 
(^  «tib  ibe  police  power  of  the  States  In 
■artac  feR7  lioensesL 

lad  Ik  tke  <BM  of  Otmeap  y.  thtihr.  1 
&tl  «■  [«  r.  8.,  XVn..  in],  Jfr.  JiuUee 

'~ —"-^  I  for  the  court,  in  reference  to 

a  the  Ohio  River,  be- 
•  of  Obio  and  Kentucky,  de- 

-o  cMabllah  and  regulate 

„  to  Congren  under  the 

e  coaamerre,  but  belonged  to 
■^^  ^id  toy  wlihin  the  scope  of  that  im- 
M  MMM  of  andclegated  powers  reserved  by 
CteAnrtlMiia  the  Sutes. 
k*  Mrtialilii  died,  settle,  beyond  contro- 
w.  Itort  the  twdbuBoe  of  Ibe  dty  of  East  St. 
•  iHpn^MC  upon  the  keepers  of  ferries 
ia  im  ^bIu.  aad  ibe  Act  of  the  Legislature 
B  anlhonzed.  do 


I  &«  tbe  power  t< 
■  4U  ■nCMoag 


bjr  pUlntiS  in  error  that 


the  license  fee  exacted  bj  the  ordinance  of  the 
City  of  East  St.  Louis  is  a  toimage  tax,  which 
the  States  are  forbidden  to  lay  without  the 
consent  of  Congress.    This  contention  baa  no 

eund  to  rest  on.  In  the  first  place,  the  license 
Is  levied,  not  on  the  ferry-boat,  but  on  the 
ferry-keeper.  The  1st  section  of  the  ordinance 
decmres  that  no  person  shall  carry  on  any  tisde, 
business,  calling  or  profession  tbereioaltcr  men- 
tioned, without  having  flrst  obtained  a  license 
therefor;  and  the  ordinance,  after  having  enu- 
merated many  other  trades  and  callings,  and 
fixed  the  license  fee  for  carrying  them  on,  de- 
clares, in  section  10,  that  keepers  of  ferries  shall 
pay  $100  license  fee  for  each  boat  plving  be- 
tween the  City  and  the  opposite  bank  of  the 

The  power  of  the  State  of  Blinois  to  author' 
ize  any  city  within  her  limits  to  impose  a  license 
tax  on  trades  or  callings  Gienerally,  especially 
those  which  are  gvaei  puolic,  cannot  be  dis- 

Euted.  Draymen  may  be  compelled  to  pay  a 
cense  tax  on  every  dray  owned  by  them-,  hack- 
men  on  cverj'  hack;  tavern-keepers  on  their  tav- 
erns in  proportion  to  the  number  of  the  rooms 
which  they  keep  for  the  accommodation  of 
guests.  We  do  not  think  that  the  Constitution 
of  the  United  Slates,  by^  the  section  which  pro- 
hibits a  State  from  laying  a  duty  of  tonnage, 
keeper  of  a  ferry  from  a  similar 

1.    Wheth- 

B  power  to 


only  on  those  plying  between  the  two  banks  of 
the  river,  and  ia  graduated  by  the  number  of 
boats  used  bv  him. 

The  exaction  of  this  license  fee  ia  identical  In 
kind  with  the  imposition  upon  a  proprietor  of 
hacks  and  express  wagons  of  a  specified  sum 
tor  every  vehicle  owned  by  him  and  used  in 
carrying  passengers  or  baggage  and  merchan- 
dise from  East  Si.  Louis  to  tne  City  of  St.  Lou- 
Is,  by  way  of  tlie  bridge  connecting  those  Cities. 

In  the  second  place,  the  amount  of  the  license 
fee  is  not  graduated  by  the  tonnage  of  the  fer- 
ry boats.  It  is  the  same  whether  the  boats  are 
of  large  or  small  carrying  capacity.  This,  al- 
though not  a  conclusive  circumstance,  ffteam- 
«*!>  Co.  y.  F&rt  Wardeitt,  6  Wall.,  34  [73  U.  B., 
XVm.,  760],  is  one  of  the  teats  applied  to  de- 
termine whether  a  tax  is  a  tax  on  tonnage  or 
not.  The  Stale  Toimage  lax  Caeei,  12  Wall., 
212  [79  I".  S.,  XX.,  3731;  Feeiey.  Morsan,  19 
Wall.,  S81  [86  U.  S..  XXll..  2011;  (hntum  y. 
A-ew  OrUani,  20  Wall.,  577  [87  UT  8.,  XXH., 
417].  If  the  same  license  fee  had  been  exacted 
of  the  keeper  of  a  ferry  across  a  nangnblo 
stream  entirely  within  the  Slate  of  lUinois,  Chi- 
cago Uiver,  for  Instance,  it  would  scarcelv  be 
contended  that  it  fell  within  tlie  constitutional 
prohibition.  The  fact  that  in  this  case  the  ferry 
crosses  a  river  which  divides  two  States  cannot 
change  the  nature  of  the  exaction. 

As  we  have  already  said,  the  burden  Imposed 
by  the  ordinance  la  not  measured  bj'  the  ton- 
nage of  the  ferrv-boats;  it  is  not  measured  by 
the  number  of  tjmes  they  cross  the  Mississippi 
RiTerorlaudaltheCityofEastSt.  Louis.  We 
ore  of  opinion,  therefore,  that  It  la  not  a  duty  of 
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tonnage,  nor  Is  It  in  its  essence  a  contribution 
clBlmoi  for  the  privilege  of  using  a  navigable 
river  of  the  United  atMes  or  of  arriving  or  de- 
.  parting  from  one  of  Its  ports  and  is,  therefore, 
not  prt^bited  by  the  Coustitutioa  of  Ibe  United 
States. 

Counsel  for  plaintiff  In  error  contend  that  if 
the  power  of  tno  City  of  East  St.  Louis  lo  ex- 
act a  license  fee  of  |100  from  every  fer^-boat 
is  conceded,  the  City  could  double  or  treble  the 
fee  at  will.  It  is  sufflclent  to  say,  in  reply  to 
this,  that  it  does  not  follow  from  the  fact  that 
a  power  is  liable  to  abuse  that  it  does  not  exist. 
[377]  If  the  power  is  abused,  the  remedy  is  with  ihc 
Legislature. 

Lastly,  it  is  contended  by  tbe  plaintiff  in  er- 
ror, that  the  fact  that  the  boata  of  the  Ferry 
Company  have  been  enrolled,  iaspectcU  ana 
licensed  under  the  laws  of  the  United  Stales,  is 
a  protection  against  the  exaction  of  any  license 
fee  by  the  State  or  by  lis  authority. 

In  the  case  of  GibSoiu  v.  Ojden,  ubi  tupra,  it 
was  said  by  the  court  that  inspection  laws. 
i^uaranUne  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  parts  of  the 
immense  mass  of  legislation  which  embraces 
everything  within  the  tcrritorv  of  a  State  not 
surrendered  lo  the  General  dovernment.  In 
the  subsequent  case  of  Chnieag  v.  Taylor,  iM 


and  licensed,  under  the  .. 
States,  at  the  custom-house  in  Cincinnati, 
carry  on  tlio  coasting  trade,  did  not  authorize 
him  to  carry  on  the  business  of  a  ferry  between 
Cincinnati  and  Hewport,  Kentucky,  in  disre- 
gard of  the  rights  of  Taylor,  who  had  an  ex- 
clusive license  from  the  authorities  of  the  State 
of  Kentucky  to  ferry  from  the  Kentucky  to  the 
Ohio  side  oi  the  river. 

The  power  of  Congress  to  require  vessels  to 
be  enrolled  and  licensed,  is  derived  from  the 
provision  of  the  Constitution  which  authorizes 
It  "To  regulate  commeree  with  foreign  Nations 
and  among  the  several  Stales."  We  have  al- 
ready seen  that  this  court,  in  Fhnning  v,  Oreg- 
oire,  ulii  tupra,  has  held  that  this  right  of  Con- 
gress "  does  not  interfere  with  the  police  pow- 
ers of  a  Slate  in  granting  ferry  licenses." 

These  authorities  show  that  the  enrollment 
and  Ucensing  of  a  vessel  under  the  laws  of  the 
United  States  does  not,  of  Itself,  exclude  the 
right  of  a  Stat«  to  exact  a  license  from  her  own 
ciUzens  on  account  of  their  ownership  and  use 
of  such  property  having  its  titat  within  the 
State. 

Counsel  have  argued  other  assignmenis,  based 


[378]  Btate.  As,  in  our  opinion,  all  the  federal  ques- 
tions presented  by  the  reconl  were  rightly  de- 
cided by  that  court,  it  Is  not  our  province  to 
consider  these  aaslgninentB.  Murdoch  v.  Mem- 
pli*t,  20  WaU.,  690  [87  U.  S.,  XXH.,  4a»]. 

We  find  no  error  in  the  rawnf.     The  judg- 
ment of  the  Supreme  Ocmrt  cf  lUinoit  mutt. 


TOWN  OF  FAS  A,  Pig.  in  Err.. 

JAMES  H.  BOWLER  add  ISAAC  H.  MER- 
RILL, Partnera,  as  Bowleb  &  MgwiLL. 
(See  8.  C  II  Otto.  S»tl6.) 

Donation  to  railroad  eotimang — d^ente  ta  tomi 

bond* — itatedeei*ion — irregulantg in  eleetiM 

;,  when  binding — intereit  o 


Oieit  t*c«  that  an  eko- 

itD  date,  aa  lequiitd  trf 

law,  the  (droumsCanoe  that  the  eleobon  wastTrecu- 
larlv  ooDducted  oui  be  of  no  avail  as  a  defenae  to 
tbe  bonds  In  a  suit  biooKht  bj  a  bona  fide  boidcT- 

8.  The  decision  of  a  stata  court  that.  In  oonK- 
quence  of  an  ImKuluKy  to  an  deoUon,  t>onda  of 
a  town  tEBoed  In  puEsuanoe  c^  It,  whicti  t«ctte  on 
their  face  that  tbe  election  was  beld  in  accordance 
with  the  statute,  are  void  in  the  bands  of  Dona  JU' 
boldera,  la  one  which  falls  among-  the  gvnersl  prtn- 
dplee  Bod  doctrines  of  conuneicial  JunsprndcDce. 


upon  wbioh  It  Is  tbe  dutjr  of 
Independent  Judvnteat. 

i.  Imgularlt;  In  the  conduct  of  e 
which  the  leaoe  of  oeKOtiable  bonds  w 

doeanoC  throw  on  the  ptalnUS  tbe  bi 

that  he  Is  a  hotder  foe  value;  the  UlenlllT  wfalcli 
shtftB  the  burden  of  proof  on  the  holder,  U>  pmn 
that  he  paid  value,  muet  be  eometUnswUcli  rdatei 
to  the  oonslderatkin  of  the  paper  sued  on. 

S.  A  deoree  rendered  bjra  atot« court,  hi  a  tm- 
oeedlns  puielr  fit  penonam,  doei  not  bind  non-r». 
idents  who  were  not  named  In  It  aBparUeaiand  in 
which  Ibere  was  no  penooal  aervloe  upon  or  ap- 
pearanoe  brtbein,  and  tbe  onbr  notice  to  them  inu 
oy  pubUcaoon  addressed  to  the  unknown  holdcn 
end  oiro»ra  o*  the  bonds  and  ooupoDB  of  a  town. 

6  Coupons.  cTter  their  maturity,  bear  Interest  si 
the  rate  hxei  by  the  law  of  the  place  wtiere  tbe) 
■^P**^^  [No.  1008.] 

SiOmiitedJan.  19, 1S83.     DeddedMar.  B.  IgSS 


The  history  and  facts  fully  appear  in  tbe 

Statement  of  the  case  by  Mr.  Juttiee  'Wooda 
This  was  an  action  of  (Utumpstf,  brouglit  b; 
James  H.  Bowler  and  Isaac  a.  Henill  agaiu 
the  Town  of  Pana,  upon  coupons  cut  from  cm 
tain  bonds  issued  Inr  tbe  Town,  dated  June  9 
1873.  The  defenc^t  pleaded  the  guural  I 
sue.  and  the  parties  havmg  waived  a  jury,  sii 
mittcd  the  case  to  the  court  upon  the  facts 
well  as  the  law.  Tbe  court  found  tbe  Imies 
fact  for  the  plaintiffs,  and  rendered  judgmenl 
their  favor  for  $7,272.08.  Thla  writ  of  enor 
brought  by  the  defendant  to  review  ttxat  jai4 

The  parties  made  an  agreed  ttatemm. 

le  court  a  special  finding  of  facts.  Fromth 
and  the  pleadings  in  the  case,  tbe  foDov^ 
facts  appear: 

On  February  26,  1807,  an  Act  was  paned 
the  Illinois  Legislature  "To  incorpoimte  Uie  1 
nois  Southeastern  Railway  Oompanv.**  Sectj 
9  and  10  of  this  Act  declared  as  foliowB: 

"  Sec.  0.  Any  town,  in  any  ooun^  un 
townsblp  otgamzation,  is  hereby   authori 


.._^— Ihtcral  <tftwBwtw<hi;at  Mfcat  rote. 
noC«  to  Oblo  v.  Frank,  106  U.  Si,  ZXT1.,  m. 

SeMalt  <n  fieooMabM  bondior  weurttiea;  tata 
hu:  evfdencE  of  (fie/ocU  redfcd.  Beetwtc  to  Mej 
CO.  V.  Hat*ett,Bs6.8.,XTIL,5*B.  ^ 
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ad  (Bpowerad  to  donate  to  add  compaoy  any 
tuaam,  not  to  exceed  980.000:  Protidei,  That 
^  nd  donatioD  by  any  mch  town  to  said  com- 
^■17  ihall  be  mkoe,  unleas  tbe  question  of 
uilOBg  focb  dooatioa  ahall  have  been  flnrt  nib- 
■itted  lo  tbe  tegal  Toten  of  lucti  towo  at  an 
decdOB  benafler  to  be  provided  for;  and  J'ro- 
miti.^rAer.'nM  do  donation  so  made.nor  aoj 
p*t  taovof .  DOr  anj  interest  accniiug  Ibereon 
9  ^on  aaj  part  thereof  shall  be  paid  or  be- 
tciKm  dne  or  payable  to  Baid  company,  until 
■U  "— r"7  or  it*  anigns  or  empU/gh,  shall 
teaeeoatpletedtliejmld  railroad,  oreomecer- 
tB  pHt  of  Mid  road  or  ha  tnanch ,  as  may  liavc 
bioi  ifreed  upon  by  tbe  contracting  parlies. 
Sac  lOi  No  cod)  decfion  for  the  purpose  of 
'  '  g  the  qoeAion  of  making  a  donation 
A  town,  authorized  by  section  9  of 
0  donate  lo  this  company,  shall  be 
il  tbe  dlrecton  of  said  compaoy  shall 
ropodlioo  to  the  inbaliitanta  of 
the  county  cleric  of  the  county 


rK 


^bo/'be 


published  in  said  county,  said 
[I  be  published  In  fuU  In  the 
Mait:  vberenptm,  it  alisU  be  the  duty  of  the 
^(ttf  ODdi  town  to  poet  up  printed  or  writ- 
vi  Hiiec*  of  ibe  time  and  place  of  holdioK 
•aidKtkHi  inat  lean  ten  public  pleceainauch 
■^v.iopetberwith  a  copyofBuch  proposition, 
■  hM  f  mty  days  before  the  day  for  holding 
,  ■Adactiea;  at  which  election  the  le^  voters 
rf  nek  luiwiiahlu  ihall  vote  for  or  uamst  such 
P^mUob;  ana  if  a  majority  of  all  the  votes 
a«  he  ior  hkIi  proposition,  the  trustees  of  such 
wn  Aall  ao  certifT  the  aame  to  tbe  clerk  of 
*>  onmH  cooit  of  the  cotmty  wherein  the 
»«a  ii  Aoaled,  and  audi  county  clerk  shall, 
^^  ip|iHi  ittoii  of  the  company,  after  tbe 
dHMtan  ao  roted  by  any  such  town  shall  have 
tanaedoe  and  payaUe,  under  the  terms  and 
tmSbtm  <i  the  proposition  under  which 
■M  efacticat  waa  rendered,  compote  and  assess 
4«*  aO  tbe  taxable  property  In  said  town  an 
tma^  anttdent  lo  oay  sncb  donation,  or  any 
fvtar  liMiaHiiii  m  of  tbe  aame  so  then  being 
tm  aad  pn«bk:  wblcb  laxea  so  assessed  shall 
tonllBciniaa  otfaerlaxes;  and  tbe  taxes  so  coi- 
fe«d  A*0  be  paid  to  ilie  treaaurer  of  said  com- 
fWT  And  tbe  election  berdn  provided  for 
«arf  he  held,  cannaMd  and  returned  as  other 
nfahriDwii  dectfams." 

AlajwMd*.  on  February  S4, 1800,  another 

Aft  aiB  paired  to  amend  the  Act  to  incorporate 

ftr  OliMoia  SoDtteatMni  Railway  Company, 

■•i«M  itt  <jI  which  waa  as  follows: 

■>je  10.  That  any  vUlage,  city,  county  or 

-  «iMp  ocgmnixed  under  the  toinisbip  orsao- 
BBirM  tew,  or  any  other  law  of  this  8tate,aloQg 
«Mv  Ihc  male  of  said  railway  or  its  branches, 
■>  tt«  Hv  ia  anywiM  interested  ther«lD,  may, 
a  ^nr  eBajwraie  ckpadty,  anbacrfbe  to  the 
«*A  of  MM  eooipaDy,  or  render  donations  to 
^  cwonanr  to  ad  m  oonstrucUng  and  equip- 
pmt  and  nflway;  Prvtidei,  That  nosuch  sub- 

n'laiii—  or  d'f'—'t'fr  abau  be  made  until  the 
^■r  AaJI  be  rated  for,  as  hereinafter  provid- 
■*  Thoa.  ■Waever  twenty  legal  votera  of  any 
^rA  -Wf,  vfll^r,  eoonty  or  township  shall  pre- 

■■■a  iim  dRk  tbenof  a  written  application 

-  Ill  ili|  ibil  as  dection  »haU  be  held  lo  de- 
kiHMc  wbrtbfT  fodi  vUlage,  city,  county  or 
kw  :t  OrT«>. 


township  BhaU  sabacribe  to  tbe  capital  stock 
of  said  company  or  make  adonation  thereto,  to 
aid  in  building  or  equipping  said  railway,  stat- 
ing tbe  amount,  and  whether  to  be  Bubecribed 
or  donated,  and  the  rate  of  intraest  and  times 
of  payment  of  the  bonds  to  be  issued  in  pay 
ment  thereof,  such  clerk  shall  receive  and  flle 
such  application,  and  shall  immediately  proceed 
to  poet  written  or  printed  notices,  calling  an 
election  to  be  held  by  the  lend  voters  of  such 
vill^e,  city,  county  or  township,  which  notice 
shall  be  pcHited  in  ten  of  the  moat  public  places  [B3S] 
of  such  village,  city,  county  or  township,  for 
thirty  days  preceding  an  election;  and  said  no- 
tices shall  state  fully  the  object  of  such  election. 
and  such  election  shall  be  held  and  conducted 
end  returns  thereof  made  asin  general  electioiie 

Erovided  by  law  in  this  State,  and  as  provided 
y  the  charters  of  any  such  village  or  city; 
Provided,  That  at  any  election  held  under  the 
provisions  of  this  Act  it  shall  not  be  necessary 
lo  cause  t.  registration  of  the  voters  of  such  vil- 
lages, citiee,  counties  or  townshlpe;  and  if  a 
majority  of  the  votes  cast  at  such  election  shall 
be  in  favor  of  such  subscription  or  donation, 
then  the  corporate  authorities  of  such  village, 
city,  county  or  township,  organlsxxl  under  the 
townaliip  organization  laws  of  this  State,  the 
supervisors  of  such  township  shall  aubacribe  to 
the  capital  stock  of  said  company  or  donate 
thereto,  as  shall  have  been  determined  at  such 
election,  the  amount  so  voted  at  such  election, 
and  shall  issue  the  bonds  with  intereat  coupons 
attached  •  •  «  gaid  bonds  to  be  signed 
*  *  *  in  case  of  a  township,  by  the  super- 
visor thereof,  and  •  •  •  to  be  counter' 
signed  by  the  clerk  of  said  «  •   •  township,* 

Afterwards  the  Springfield  and  Illinois  South- 
eastern RaOwayCompany.to  which  the  bonds  in 
auestion  in  this  case  were  issued,  was  created  In 
le  consolidation  of  the  Pnna,  Springfield  ana 
Northwestern  Rail  road  Company  andtne  Illinois 
Southeastern  Railway  Company.  The  consoli- 
dation was  authorized  by  the  charters  of  the  two  . 
companics.andthencwcompsoy  succeeded  to  all 
tbe  ngbts,  franchises  and  powen  of  the  conslitii- 
ent companies.  Harttri.  Kemoclian,  103U.S., 
663  [XXVI.,  411].  In  purauanceof  scclion  10 
of  the  said  Act  of  February  S4,  1869,  a  petition 
wna  presented  to  the  town  clerk  of  Pana  Town- 
ship to  order  an  election  to  be  held  on  April  80, 
1B70,  to  decide  whether  said  Township  should 
donate  to  the  Springfield  and  Illinois  South- 
eastern Railwav  Company  tbe  sum  of  $100,000 
in  bonds  to  fall  due  in  twenty  yean  or,  at  tbe 
option  of  Ibc  Township,  in  Ove  years  from 
this  dale,  with  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  semi-annually.  On 
April  80.  18T0,  an  election  was  held  In  said 
Township  in  pursuance  of  the  petition,  and  a 
notice  thereof  given  according  lo  law.  Tho 
meeting  at  which  the  election  was  held  was 
railed  to  order  by  the  town  clerk,  and  one  J. 
W.Htark  was,  on  motion,  chosen  moderator  and 
was  sworn  in  by  the  town  clerk  and  presided 
over  the  election.  At  the  election  thus  held 
four  hundred  and  thirty-eight  votes  were  cast  [S33' 
for  and  twenty-four  against  said  donation. 

In  the  spring,  summer  and  fall  of  the  year 
1B78,  the  supervisor  and  town  clerk  of  said 
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election  and  the   ctuulen  and 

above  referred  to,  Usuedto  the  Sprlngflekl  and 
niiDoU  SoittbMBtern  Railwny  Companj  one 
hundred  bonds  of  tlie  Township  of  Paua.  of 
$1,000  each,  payable  and  bearioK  Intereet  ac- 
CordinK  to  the  rate  aforesaid.  All  the  bonds 
were  oi  like  tenor  tmd  effect  except  as  to  their 
number.     The  following  is  a  copy  of  one  of 

"United  States  of  America. 

State  of  nUnols,  Couutr  of  Christian. 

No.  6.]  Pana  Township.  [$I,000. 

Eight  per  cent  railroad  bond.    Kej^lered  by 

auditor  of  public  accounts.  Principal  and  m- 

terest  collected  and  paid  by  the  Treasurer  of 

State  of  lUiDols. 

Enow  all  men  by  these  presents,  that  the 
rB34l      Township  of  Pana,  in  the  County  of  Christian, 

'       an)  HtntR  of  Illinois.   arJinnwlHlirMi  itwif  in. 


date  hertKif,  at  Uie  rate  of  eight  per  cent  per 
annum,  payable senii-annually  on  the  firstdays 
of  January  and  July  of  each  year,  at  the  agency 
of  the  State  Treasurer  of  the  Stale  of  Iltmols, 
in-New  York  City,  on  the  presentation  andsur- 
render  of  the  respective  interest  coupons  hereto 
attached.  The  principal  of  this  bond  shall  he 
due  and  payable  after  five  yeais  and  within 
twenty  years  of  the  date  hereof,  at  the  option 
of  said  Towndiip,  at  sdd  agency  in  the  City  of 
New  Yort:. 


day  of  April,  A.  D.  1670,  under  and  by  virtue 
of  the  authority  confemd  by  an  Act  of  the 
General  Assembly  of  the  State  of  Illinois,  en- 
titled 'An  Act  to  Incorporate  the  Illinois  South- 
eastern Railway  Company,'  approved  February 
S6, 1867,  and  sa  Act  amendatory  thereof,  ap- 
proved February  S4,  1888,  and  in  accordance 
with  the  provisions  of  an  Act  of  said  General 
Assembly,  entitlMl  'Ad  Act  to  Fund  and  Pro- 
vide for  I^yin^theRailroad  Debts  of  Counties, 
Cities, Townships  and  Towns.'  in  force  April  16, 
1B60.  And  for  the  payment  of  said  sum  of 
money  and  accruing  interest  thereon,  in  the 
manner  aforesaid,  the  faith  of  the  said  Town- 
ship of  Pana  is  hereby  irrevocably  pledged,  as 
is  also  its  property,  revenue  and  resources. 

In  (eatimony  whereof,  the  said  Township  of 
Pana  has  caused  these  presents  to  be  signed  by 
its  supervisor  and  countersigned   by  its  cler^ 
this  twenty-eighth  day  of  June,  A.  D.  1B73. 
Grove  P.  Lawrence,  Siiperritor. 

Edwin  Sanders,  Clerk," 

At  the  time  the  bonds  and  coupons  were  is- 
sued. Grove  P.  Lawrence  was  the  supervisor  of 
said  Township  of  Pana,  and  Edwin  Sanders 
wa-s  its  clerk,  and  their  signatures  to  the  bonds 
and  coupons  are  genuine. 

The  coupons  attached  to  said  bonds  were  all 
of  the  same  tenor  and  effect,  except  in  respect 
of  th-'ir  numbere.  The  following  is  a  copy  of 
the  coupon  attached  to  the  above  recited  bond: 

"J40.  The  Township  of  Pana,  Christian 
County,  niinnis,  will  pay  the  bearer  forty  dol- 
lars on  the  first  of  January,  1882,at  thcagency 
of  her  State  Treasurer  in  the  City  of  New  York, 
428 
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it  being  six  montlia'  intemt  on  bond  Na  & 
Grove  P.  Lawraice. 
Supenitorttfiaid  Thteiutip.' 
On  the  boii  of  every  bond  was  the  IblkiwlBg 
ladonemeot: 

"Auditor's  Office,  DUmuB, 

aprittafiM,  junetga,  ms. 

I,  Charles  E.  Lipptocott,  Auditor  of  Public 
Accounts  of  the  State  of  niinoia,  do  boebr 
certify  that  the  within  bond  has  been  r^iMend 
in  this  officethisday,  pursuant  to  the  pTOTidms 
of  an  Act  entitled  'An  Act  to  Fund  and  Provide 
for  Paying  the  Railroad  Debts  of  Coonties, 
Townships,  Cities  and  Towns,'  in  force  April 
IS,  1669. 

In  testimony  whereof,  I  have  hereunto  sa)y 
scribed  my  name  and  affixed  the  seal  of  mj 
office  the  day  and  year  aforesud. 

[seal]     C.  E.  Llppincott,  Avditor,  P.  A.' 

The  Act  referred  to  in  this  certificate  pro- 
vided that  certain  taxefl.tbereiospecified.sltoulil 
be  applied  to  the  payment  of  the  prindpa]  and 
interest  of  bonds  registered  in  the  office  of  the 
auditor  of  public  accounts,  and  that  no  bond^ 
should  be  BO  roistered  until  the  railroad,  in  aid 
of  which  the  bonds  had  been  Issued,  sbouU 
have  been  completed  near  to  or  in  the  township 
issuing  the  bonds,  and  unless  the  Eubscriptimi 
or  donation  creatine  the  debt  to  pay  whidi  the 
bonds  were  issued,  bod  been  first  submitted  to 
an  election  of  the  legal  voters  of  said  township 
under  the  provision  of  the  lawa  of  the  Stale, 
and  a  majority  of  the  Iwd  voters  living  in  socb 
townahtp  had  been  in  favor  of  such  aid,  sub- 
scription, or  donation.  And  it  was  made  the 
duty  of  the  supervisor  of  the  towoahip,  upon  the 
completion  of  the  railroad  nesx  to  or  thioagh 
the  township  by  which  the  bonds  wen  issiKd, 
to  certiff  under  oath  to  the  stale  auditor,  thai 
all  the  preliminary  conditions  required  ^the 
Act  to  he  done,  to  authorize  the  r^istratioD  of 
the  bonds  and  to  entitle  them  to  the  bencAts  of 
the  Act,  hod  been  complied  with.  See.  Hurd'a 
R,  8.,  1880,  p.  807,  sec.  17. 

The  record  in  this  case  showed  that  the  cer> 
tlflcate  above  mentioned  in  refemce  to  the  is- 
sue of  the  bonds  in  question  had  bmn  mode  by 
Grove  P.  Lawrence,  the  Supervfsor  of  I^na 
Township,  and  transmitted  by  him  to  the  audi- 
tor of  puUic  accounts. 

The  mtcreat  on  said  issue  of  |100,000  of  bonda 
was  levied  and  collected  and  paid  for  tfai« 
years  by  the  state  treasurer  as  provided  bvlaw. 

It  further  appeared  that  in  iLe  year  IBTB  the 
Town  of  Pana  and  three  taxpayers  filed  in  be- 
half of  themselves  and  all  odter  tsucpayeis  ot 
the  Town,  a  bill  in  the  Circuit  Court  of  Chiis- 
tian  County  against  the  Auditor  of  PuUic  Ac- 
counts of  the  State  of  IHinoia,  the  Treasiuer  of 
the  State  of  Illinois,  the  Treasurer  and  the  Clerk 
of  Christian  County.  Dlinois,  the  town  coUKt- 
or  of  the  Town  of  Pans,  and  H.  N.  Schuyler, 
William  E.  Hayward,  John  Vedder  uid  Will- 
iam Houston,  and  "The  unknown  holders  and 
owners  of  said  bonds  and  coupons  issued  by  tbr 
Town  of  Pana,"  as  defendants,  in  which  thi' 
complainants  prayed  that  said  public  officer? 
might  be  perpetually  enjoined  from  levying  a 
tax  with  which  to  pay  sud  bonds  and  ooapons. 
and  that  said  boitds  michi  be  declared  vend 
and  that  said  holders  and  owners  of  aUd  bond; 
might  be  perpetually  enjoined  f  rora  sdUing  oi 
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.„  or  ning  opon  nid  bonds  or  the 
■j   cgimaB  Mtacfand  to  tbuu,  or  pretending  or  In- 

M|  littBx  conn  of  law  or  oqulty  or  elw- 

vtm,  io  ADT  muiier  whatwever,  that  aakl 
Town  wM  liAOIe  upon  s^d  bonds  or  coupons. 
Tke  pudM  nude  defeadant  by  name  were 
idttB  MTTid  with  process  nor  ToluntarUy  ap- 
pond  in  the  Mw.  It  was  «BSumed  that  Uie 
■kiewii  liolden  and  ownenof  said  bonds  and 
onooi  wen  bronglil  in  by  publication  of 
asice  Io  tbein  under  that  desfgnation  in  a  new_ 
lifct,  sccatdiiig  to  the  laws  of  tbe  SUteof  HU- 
HK  The  Orcult  Court  of  Ouirtian  County 
tt^iwed  the  bill,  but  the  appellate  court,  upon 
^Ml,  tvrened  its  decree  and  directed  it  to 
PBI  Ike  prayer  of  the  bill,  and  tbe  decree  of 
tit  tpfiellate  ooort  was  affirmed  by  the  Supreme 
Coot,  to  wiiich  the  case  was  carried  by  tbede- 
InduM.  Afterwards,  at  its  November  Term, 
m,  10  wit:  onDec«iiiberl7,  tiheclrcuitcourt, 
^m  ncdiing  the  mandate  of  tbe  appellate 
nnst  led  at  tbe  Supreme  Court,  enlcKd  a  de- 
mt  n  EsTor  of  the  compUlnonts,  in  accord- 
an  nh  tbe  prayer  of  the  bill 

TW  cDopona  offered  in  evidence  being  .jioBe 
■pn  vhkb  the  nit  was  brought,  were,  at  the 
liartrf  the  trial  aitd  before  the  commencem^t 
4  Ac  ntt.  held  and  owned  by  tbe  phdo 
■teaoe  dtizoM  of  the  Btate  of  Maine. 

SatbwcntlM  material  tacts  of  the  case.  Tbe 
Tna  o(  I^Bs,  plaintiff  In  error,  by  its  uslgn- 
xMofefTor.  inaiMed: 

L  Tkai  tbere  was  00  authority  In  the 'barter 
<<  as  Soringfield  and  Illinois  Southeastern 
BiAaaj  Comnuir  to  hold  an  electicHi  and  Issue 
ko«di  » Ibe  amount  of  $100,000. 

t  Ttei  the  ejection  held  on  April  80, 1870, 
ns  flle^  aod  Tuid,  because  it  was  presided 
cv^a  moderator  and  not  by  the  supervisor, 
B^nr  and  collector,  as  required  of  general 
•tafaaa  by  tbe  law  of  the  State;  and,  tbere- 
W.  coafcned  no  authority  upon  the  super- 
'^v  sod  town  clerk  to  laiue  said  bonds  and 


1  T^t  itw 


I  incumbent  on  the  plaintiffs 


as  fUmUb  oa  said  coupons  after  they  and 
a*  inds  to  wbkh  they  belonged  bad  been  de- 
•imti  nid  by  the  decree  of  the  Circuit  Court 
'    'CkdMin  CoDotj. 

L  TW,  1b  any  event,  the  Judgment  was  too 

Mr  W.  J.  ITiMij    for  plaintiff  In  enor: 

Thaw  b  no  axpwas  repeal  of  the  limitation 

•unairito  thecfaartcrofthlny  thousand  dol- 

■>*.  sad  lapcals  by  impUcstion  are  not  fav- 

Vmd *.  tr. a..  I«  Pw.,US:  MeCoolY.  Smith. 
'  Ikk.  na  («■  U.  S.,  XTIL,  231):  Bowen  v. 
^«.SmD.m:  JKivr.  2)<WM.ST.  RSO?; 
I***  SM..  m*.  OMmm  T.  Buck.  IS  EaMjn-. 
..10*D.8.,87»(XiVI., 
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trrefular. 
Tote  at  the  people.  In  the  man- 

>  __    .1 .      power  eon- 

.    .     ._        ...  _  nullily. 

T    AsMts  Anna.  07  Dl.,  57;  Pa^  v. 
•;  m..  M;   lAppintoa  V.   fltna.  03 


«naiM«d  by  kw;  there  w 
mt\f  Ike  •bctioa.  and  It 


The  law,  as  settled  In  these  cases,  became 
and  was  the  law  ot  tbe  bonds,  and  Is  conclusive 
of  the  question  that  the  election  conferred  no 
authority  whatever  upon  the  supervisor  and 
town  clerk  to  make  a  donatioo  and  Issue  the 

mvshr  Co.  V.  BiopU,  2S  HI..  181;  CUtrk  v. 
Superritart,  27  HI.,  805;  Force  v.  Batana,  61 
I11.,S9. 

Mr.  Q«orga  A.  Sajider«,  for  defendants 
In  error: 
This  court  has  frequently  affirmed  the  power 

to  issue  these  bonds.  

BarUrv.  Kemcclian,  108  U.  8,,  563 (XXVI., 
411);AinAamv.JV>edfc*,I0a  U.S., 648  (XXVI., 
451). 

If  there  la  anv  force  in  the  arguments  of 

counsel  tor  the  plaintiff  In  error  in  reference  to 

the  election,  it  cannot  defeat  these  bonds,  and 

Is  at  best  only  an  irrefularitj,  as  the  people 

were  in  no  way  injured  thereby,  nor  do  they 

claim  that  there  was  any  fraud  connected  tbere- 

witb.     It  was.  in  any  view  that  may  be  taken, 

substantial  compliance  with  the  statute, 

E  iii«»(n  v.iJaiwnporf,  94  U.  8.,  801  (XXrV., 

J2);  Comrt.  v.  January.  94  U.  8., 305 (XXIV., 

Ill,  and  caaea  cited;  E.  OaJelandv.  Shinntr, 

I  U.  8.,  368  (XXIV.,  126);  Hmry  Co.  r.  JWc- 

av.  95  U.  8.,  619  (XXIV.,  894);  Town  v. 

Strong,  96  U.  8.,  271  (XXIV.,  815);  Bay  Co.  v. 

Van*yide,  96  U.   8.,  875  (XXIV.,  800);   Co.  of 

Sac.  V.  Oromaea,  m  TJ.  8.,  61  (XXIV.,  881}; 

San  Antonio  v.  Mehafi/,  96  U.  8.,  818  (XXIV., 

817);  Pretti/man  v.  Tatetreil  Co.,  1»  111.,  408; 

Jb/iifon  v.  Stark  Co..  24  Dl.,  90. 

This  court  has  passed  upon  the  identical  laws 
involved  in  the  Lippineott  v.  Paiut  cose,  93  Dl., 
36,  In  Barter  v.  Kfmochan  (tupra),  Boafiam  v. 
AiitdUi(»apra),aaA LouimUev.  Sat.  Bartk.llH 
'■    "     —  (XXVI.,  776). 


ing  registoed  them  as  sworn  statements  that 
conditions  precedent,  mode  by  the  supervisor, 
had  been  complied  with,  and  the  Town  having 
igularly  paid  the  Interest  for  three  years  with- 
lit  complaint,  It  is  estopped  from  denying  their 
validity. 

'fuperriton  v.  ScAwwA,  6  Wall.,  773  (73  U. 
. .,  XVIH.,  M6);  Barter  v.  Kemoehan  (tupra); 
Bonfutm  v.  Xeedie*  {tupra)-.  Buchanan  v.  Lilen- 
fidd,  lOS  V.  8.,  278  (XXVI..  188);  /Vndtoton 


XVI.,  308). 

3Cr.  JutHaWttodm  delivered  tbe  opinion  of 
Lbecouri: 

The  people  ot  the  Township  of  Pana  voted 
almost  unanimously  for  the  donation,  to  pay 
which  the  bonds  in  this  case  were  Issued,  There 
pretense  of  any  fraud  In  their  issue.  It  is 
iisputed  that  tfic  railroad  company  com- 
on  Its  part  with  all  the  conditions  upon 
which  the  bonds  were  to  be  issued  to  It,  or  that 
the  Township  has  received  all  It  bargained  for 
in  consideration  of  tbe  issue  of  tbe  bonds.  The 
bonds  were  registered  in  the  office  of  the  au- 
ditor ot  public  accounts,  where  no  bonds  could 
be  registered  according  to  law,  unless  the  elec- 
tion authorizing  the  donation  tor  which  (he 
bonds  were  Issued  had  been  held  In  pursuance 
of  the  statute,  and  tbe  sworn  certlflcato  of  the 
427, 
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Buperrisor  of  the  townBhip  to  thai  effect  hEd 
been  filed  with  the  auditor.  The  Township  has 
paid  the  inierest  on  the  bonds  for  three  yean. 
Under  thess  circumstances,  If  the  bonds  and 
coupons  are  in  the  hands  of  bona  Jidt  holders 
for  value,  the  defenses  through  which  the 
Township  can  escape  liablli^  will  be  reduced 
to  nanow  limits. 

The  charter  of  the  DUDofa  Southeastern  Boil- 
way  Company  declared  that  any  town  In  any 
county  under  township  organization  might  do- 
laXa  Xo  said  company  any  amount  not  to  exceed 
$80,000.  The  question  is  raised  bv  the  first  as- 
rignment  of  error,  whether  this  limit  was  re- 
moved by  the  amendatory  Act  of  February  34, 
1800.  We  think  it  was. 

Section  10  of  the  Act  last  named  ta  an  entire 
revision  of  sectioDS  9  and  10  of  the  original 
charter  of  the  company.  The  original  charter 
authorized  townships  only  to  mace  donations 
to  the  railroad  company,  and  it  required  tltat 
the  r^lroad,  or  some  part  of  It  or  its  branches, 
should  be  completed  I>efore  the  donation  was 
paid.  It  did  not  authorize  the  issue  of  bonds 
to  pay  the  donations,  but  required  the  assess- 
ment and  collection  of  a  tax  upon  all  the  laia- 
ble  property  of  the  Town  for  toat  purpoee. 

The  amendatoij  Act  authorized  not  only 
townships,  but  also,  villu^es,  cities  and  coun- 
ties along  the  route  of  the  railroad  to  make 
donations  U>  the  com^y.  It  prescribed  an  en- 
tirely different  condition  precedent  lo  the  mak- 
ing of  a  donation,  and  required  the  issue  of 
bonds  to  pay  die  donation  when  made,  and  it 
did  not  require  the  completioD  of  the  railroad  or 
any  part  of  It,  before  tfie  bonds  were  issued.  It 
did  not  limit  the  amount  wtilch  mlgbt  be  do- 
nated to  $80,000,  but  declared  that  if  a  major- 
ity of  the  votes  cast  at  the  election  provided  for 
by  Uie  Act,  should  be  in  favor  of  donation,  the, 
corporate  authorities  of  the  viUa^,  city,  county 
or  township,  as  the  case  might  oe,  should  do- 
nate to  the  company  the  amount  so  voted  at 
aiud  election,  and  issue  bonds  in  payment  there- 
of. It  thus  appears  that  the  setAjon.  10  of  the 
amendatory  Act,  covered  the  entire  subject  em- 
braced by  sections  9  and  tO  of  the  original  Act. 
It  related  to  the  same  railroad  company;  It  pre- 
scribed different  methods  of  procedure  in  ref- 
erence to  the  same  subject,  and  embraced  en- 
tirely new  provisions,  thus  plainly  showing  that 
it  was  intended  as  a  substitute,  pro  tarUe,  for 
the  original  Act.  SectloulOof  the  amendatory 
Act,  therefore,  operated  as  a  repeal,  by  implica- 
tion, of  sections  9  and  10  of  the  ori^nal  Act, 
and  removed  the  restrictian  limiting  to  $30,000 
theamount  which  could  be  donated  byatown- 
shipto  the  railroad  company.  U.  8.  v.  Tynan, 
II  Wall.,  88  [78  U.  8.,  XX..  1581;  mtider»on's 
Tcbaeeo,  Id.,  653  m  U.  S.,  XX..  2851;  Mvr- 
dotk  v.  MtmO^,  aO  Wall,  GOO  [87  U.  S., 
XXII.,  429];  King  v.  CbmdJ  [anU,  60],  de- 
cided at  the  present  Term. 

The  next  question  raised  by  the  asmgnmeots 
of  error  relates  to  the  power  <a  the  Township  of 
Pana,  under  the  circumBtancea  of  this  case,  to 
issue  the  bonds  in  question.  This  couit  has 
decided  in  the  case  oi  Sarter  v.  Kemoe/ian,  108 
U.  S.,  5S3  [XXVI.,  411],  that  bonds  issued  by 
the  Township  of  Harter,  dated  April  1,  1880. 
signed  by  the  supervisor  and  countersigned  by 
the  clerk  of  the  township,  reciting  that  they 
were  issued  in  put*u«nce  of  the  Acta  of  Febru- 


ary 35, 1867,  and  February  24, 1860,  which  are 
the  Acts  relied  on  In  this  case,  and  in  pursuance 
of  an  election  of  the  legal  voters  of  the  town- 
ship held  on  November  10, 1668,  were  valid  ob- 
lirationa  of  the  township. 

The  power  of  the  Township  of  Pana,  under 
"" Acta,  to  issue  bonds  to  pay  Its  dona- 


insists  was  a  defect  in  the  meUiodof 
conducting  the  election  by  wliich  the  donation 
was  voted,  is  fatal  to  the  author!^  of  the  offi- 
cers ol  the  Township  to  issue  the  bonds.  This 
defect  was  that  the  election  was  prediled  over 
and  the  returns  made,  not  by  the  supervisor, 
assessor,  and  collector  of  the  Township,**  ojfb^ 
judges  of  elections,  but  by  a  moderator  cboeen 
by  Oie  electors  present. 

It  is  insisted  by  the  plaintiff  in  error,  that  in 
the  Constitution  of  Illinois,  adopted  J<Uy  2, 
1870,  by  Its  second  additional  section  cut  <m  the 
power  of  any  township  or  other  municipality  to 
subscribe  to  the  capital  stock  of,  or  make  a  do- 
nation to,  any  railroad  company,  except  wber 
such  aubecriptiou  or  donation  had  been  author- 
ised under  existing  laws,  by  a  vote  of  the  peo- 
ple of  the  municipality  prior  to  the  adoptiOD  ol 
the  Constitution;  and  as,  by  reason  of  tfae  de- 
fectlust  mentioned,  there  was  no  legal  election, 
it  follows  that  there  was  no  authority  in  the  of- 
ficers of  the  Township  of  Pana  to  make  the  da 
nation  or  issue  the  bonds  in  question  In  this  case 
and  that  the  bonds  are  not  binding  on  tbe  Town- 
ship.   We  cannot  assent  to  this  concluaion. 

It  is  dear  that  this  case  in  nowise  differs  from 
other  cases  where  the  holding  of  an  election  and 
a  vote  of  the  people  In  favor  of  an  Issue  of  bonds 
is  made  by  law  a  condition  precedent  upon 
which  the  authority  to  issue  bonds  rests. 

The  bonds  in  question  in  this  case  recite  on 
their  face  that  they  were  issued  by  the  Town- 
ship, in  compliance  with  the  TOte  of  the  legal 
voters  thereof  at  an  election  held  on  April  SO, 
1870,  under  and  by  virtue  of  the  authority  con- 
ferred by  Acta  of  the  Qeneral  Assembly  of  the 
State  of  Illinois,  specifying  tbe  Acts  at  Febru- 
aiy  86, 1867.  and  yebruaiy  24, 1868.  above  men- 
tioned. 

This  Court  has  again  and  again  decided,  thai 
If  a  municipal  body  has  lawftl  jtower  to  issue 
bonds  or  other  negotiable  securities,  dependent 
only  upon  the  adoption  of  certain  preliminary 
proceedings,  such,  as  a  popular  election  of  tbe 
constituent  body,  the  holder  in  good  faith  has 
the  right  to  assume  that  such  preliminary  pro- ' 
ceedings  have  taken  place  if  the  hct  be  certifled 
on  tiie  face  of  the  bonds  by  the  authoritiee  [ 
whose  primary  duty  it  is  to  ascertain  it  JJtnde 
V.  Ominty,  16WaU.,  16  [83  U.  8„  XXI.,  yrsl; 
GOoma  v.  E<m»,  92  U.  S.,  484  [XXHI..  57»]; 
John»on  Co.  V.  Janwtry,  M  U.  8.,  SOS  [XXTV:, 
110];  Douglau  Go.  t.  BoUet,  Id,,  104  fXXIV., 
46];  IRi7T«iCt>.v.Jfan!y,97U.S.,«6tXXrV., 
977). 

The  authority  to  issue  the  bonds  in  quesUoD 
in  this  case  reetiug  upon  the  fact  that  an  elec- 
tion was  held  in  pursuance  of  law  b^ore  a 
certain  date,  namely,  the  date  when  the  Conatt- 
tution  of  1870  was  adopted,  and  the  bonda  re- 
citing on  their  face  the  fact  that  the  electkm 
was  so  held  before  the  dale  mentioned,  tbe  cir- 
cumstauce  that  the  election  was  Irru^nlarly  con- 
ducted can  be  of  no  avail  as  a  defenae  to  the 
107  U.  S. 
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tMdi  in  a  Kttt  bnnubt  by  a  foiM  Jlib  bolder. 

(Mr •ttestkia  buoeen called  U>  the  dedaion 
tl  ik«  Sopnme  Conn  o[  HUhoIs  In  the  uue 
ksMjfue  medliODed  sod  reported  an  Lippin- 
M T.  PteM,  ia  «9  HL,  34,  in  wUch  it wea held 
<M  Ike  election  rdied  on  Id  this  case  as  the  au- 
ftviiT  for  Ibe  beue  of  the  bonds  was  abaolule- 
h  raid,  and  the  teue  of  the  bonds  was,  there- 
un.  Tttboot  aalboritj.  Our  attention  is  also 
aUei  to  the  cawa  of  Aopb  v.  Sania  Anna,  67 
U-.  ST,  and  J^apU  v.  Latnna,  Id.,  SS,  where 
Jilif  ttoctiona  nikder  a  like  statute  were  held 
nil  Tbeae  laattwo  cases  were  decided  before 
Ae  bowli  in  this  case  were  issued.  They  were, 
bnrmr,  anUi  brou^t  to  restrain  the  issue  of 
had*  fay  the  township  officers,  on  account  of 
tki  tannlaiitiea  in  the  election.  The  rights 
it  hmt  jUs  bolden  could  not,  therefore,  arise, 
Sid  «ere  not  passed  on  in  those  cases.  But  in 
t»  am  Ant  toentioiMd,  the  bonds  bad  been  is- 
mtA,  and  woe  preaumptlTelT  in  the  hands  of 
'n'JUf  kotdoa.  Nevertheless,  the  Supreme 
Csan  nt  niiwrfa  heM  the  bonds  to  be  void  in 
■htiBtTtr  hands  they  might  be. 

&  ii  ia^Med  Ibat  this  court  is  bound  to  toUow 
lUs  iliiMiiii  of  the  Supreme  Court  of  Diuiois, 
mi  toU  the  bonds  In  Question  void.  We  do 
ts(  as  Bsderataiid  our  duty.  Where  tbe  con- 
Viritua  of  a  State  Constlhitlon  or  law  has  be- 
'"wsMttledb*  tbededsioii  of  the  state  courts, 
9*  nana  of  Uw  United  States  will,  assfcener- 
M  nlr,  accept  it  aa  evidence  of  what  the  local 
km  is.  Tbna,  we  may  be  required  to  yield 
apiMI  oqr  own  Judgment  to  the  proposition 
<*■.  andcr  tbe  durter  of  the  railway  company, 
Ut  fhaiosi  in  this  case,  which  was  held  under 
^  iftiMusi  of  a  moderalcr  chosen  by  the 
•i«*«a  present,  was  Irregular  and.  therefore, 
>  •!  Bat  w«  are  not  booad  to  accept  the  in- 
19MCC  Anwn  by  the  Supreme  Court  of  Illinois, 
>M  h  coMMiiitnm  of  such  im^uUrity  In  the 
H^doM.  the  bonds  inued  in  pursuance  of  it  by 
n*  idMB  of  the  township,  which  recite  on 
Av  tw*  that  the  election  was  held  in  accord- 
«K  with  tiw  atatata,  are  void  In  the  Viands  of 
•MMfWIdars.  TUs  httter  proposition iaono 
*Un  CaOa  among  the  general  principles  and 
*i'i  awa  <d  commercial  Jurisprudence,  upon 
*tes  a  ia  oar  doty  to  form  an  independent 
.•iri^acaa.  and  in  reapect  of  which  we  arc  un- 
to aa  oMl^Blioa  to  follow  impUcilly  the  cod- 
'ttttMS  of  any  other  court,  however  learned  or 

■'^' r"*-  Siet/tr.  7>»n.l6Pel.,  1- Ria- 

tkanl.  19  How.,  18B;  W»Uoa  v.  Tarp. 
*¥  Ma»w..517r»C.  S..  XV..  5091;  Bubv. 
^n*M,  8  Walt,  575  [75  U.  8.,  SIX..  4901; 
•y  »    tW*.  IB  Wall.,  5«  (ai  U.  K.,  XXI., 

^  a*»».»iia,iooc.s.,a39rxxv.,580); 

tE.r^r.  B»»k.  102  U.  S..  H  (XXVL,  6l1. 
•^  aha.  Bmtfm  t.  Sdignuin  [ante.SSO],  decid- 
•1  ■  th«  ftaial  Term,  where  the  question,  how 
'■M  tt>  toarU<a  the  I'niied  Stales  are  bound  by 
SrfadrioMa  al  tbe  state  courts,  is  carefully  re- 
'^■taaCaad  iha  mle  on  tbe  subject  stated 

Vv  •■■■oa  foOow  th«  decision  of  the  Su- 
y  *'■—*.*'*  mtnols  In  LipptHcoU  v,  Parta. 
^^^■.wiOdQt  overruling  a  uniform  current 
tf*>4arfiriaas  of  lUa  court,  beginning  with  the 
r  <*.».  A^miBaa,la  21  Hi 
■■"    ""  tod  continoing  ( 

-  -m  rlgfau  of  Ibe  Uma  JIdi 
-«tf  tt   M.pAiabk  municipal  bonds,  as  we 


have  stated  them  in  this  opinion,  ai«  too  firmly 
settled  by  tbe  decisions  of  this  court  to  M 
ahalten. 

Our  conclusion  is,  therefore,  that  the  bonds 
in  question  in  this  esse  are  valid  in  the  hands 
of  a  bonafith  holder,  notwithstanding  the  Ittm-. 
ularity  in  tbe  conduct  of  the  election  by  whlui 
tbev  were  claimed  to  be  authorized. 

The  next  question  preaenled  by  the  assini- 
meats  of  error  Is:  does  the  irregularity  in  the 
conduct  of  the  election  throw  on  the  plaintiffs 
the  burden  of  proving  that  they  are  holders  for 
value? 

It  la  a  general  rule  that  when  the  holder  of  a 
negotiable  instrument,  regular  on  its  face  and 
payable  to  bearer,  produces  it  in  a  suit  to  re- 
cover its  contents,  ajid  the  aame  has  been  re- 
ceived in  evidence,  there  Is  a  ■prima  facie  pre- 
sumption that  he  became  the  holder  of  it,  for 
value  at  its  date,  in  the  usual  course  of  busi- 
ness. Murray  v.  Lardner,  S  Will.,  110  [69  U. 
8.,  XVII..  8571;  ftiniv.  A'eai,  aS  How..96[68 
U.  8.,  XVI,,  mi;  CoUiiu  V.  Qilbert.  94  U.  S.. 
768  rXXTV.,  170T;  Brwin  v.  Afford.  B5  U.S., 
4T4[XXrV.,  008].  And  municipal  bonds  pay- 
able to  bearer,  are  subject  to  the  same  rules  as 
other  negotiable  paper.  Oromw^  v.  Sae  Co., 
96  U.  8..  51  [XXrV.,681]. 

But  the  plaintiff  in  error  insists  that  this  case 
falls  within  an  exception  to  that  rule,  and  dtea 
to  sustain  bla  position  the  casee  of  Smitli  v 


The  exception  relied  on  by  plaintiff  in  ei 
well  settled,  and  is  this:  if,  m  a  suit  brought 
by  the  indorsee  or  transferee  of  a  negotiable  In- 
atrument,  the  maker  or  acceptor  or  any  party 
who  is  primarily  bound  by  the  original  conaid- 
eration,  proves  that  there  was  fraud  or  lUcgal- 
ity  in  Ihe  Inception  of  tbe  instrument,  the  mir- 
den  of  proof  is  tlirownon  the  plaintiff  to  show 
that  he  is  a  holder  for  value.  Srp  '.Ih  v.  Sac  Co. 
and  Steirart  v.  Latmng,  vli  »w/ra;  Comn.  v. 
Olark.  94  U.  8.,  285  [XXTV.,  Kl;  CoUint  v. 
Gilbert.  [«upra]i/\'fcAv.Ji.iiji,  6El.&B.,288; 
Smith  V.  Brane,  16  Ad.  &  F-  (N.  8.),  244;  Um 
V.  FeaOigntene,  8  Huri.  *  N.,  284;  BaiUy  v. 
Birfiwa,  18  Mees.  &  W.,  73;  VaUiir-v.Zane,  8 
Gratt.,  W6;  UutcMmon  v.  lioggt.  88  Pa.,  294; 
Ptrnn  v.  JVoy«,  89  Me.,  884;  CotOe  v.  CUaK$, 
70  Me.,  256;  Sutermaiu  t.  FifM,  9  Gray,  831: 
ITooct/iufiv.iAiImM,  10  Johns.,  281;  TkomptS^ 
V.  Armitntng,  85  Ala.,  484;  JJarhimm  v.  Bnnk, 
28Ind.,188;  FuUer\  //i((r/,ini?«,  10  Cal.,  626; 
^!«rftnfffcnv.W«)d»,45Cal.,40fl:  Onfcyv.  TTin- 
WT.  41  Mich..253;  Sloan  v.  Union  Banking  Co., 
67  Pa.,  470;  lloime  y.Karspar.  S  Bhin.,  468; 
ValUtt  V.  Parktr,  6  Wend.,  815;  Munroe  v. 
Cooper,5  Pick.,  412;  IDan.  Neg.  Iust.,8dod.. 
sec.  816. 

In  most  of  the  esses  above  cited  the  defense 
relied  on  was  fraud  in  tlie  inception  of  Ihe  In- 


issued  to  a  coniiactor  topay  for  tbe  building  of 
e  County  Judge  who  ex- 
ecuted and  delivered  the  bonds  was  bribed 


a  court-house;  that  the  C 


_.  __.  and  thatlhecourt-houBeneverwasbuilt.       l*»*3j 

In  the  case  of  Steicnrt  v.  Lanting  \*upra\.  the 
County  Judge,  assuming  to  act  under  authority 
of  a  law  of  the  State,  rendered  a  Judgment  ap- 
pointing commisdonerH  to  execute  bonds  of  the 
Town  of  Luulng.  This  Judgment  was  carried 
1S» 
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by  Mrt^oraritotheSnjnemeCoiutuidttierere' 
versed.  The  County  Judge,  the  commisBlonerB, 
and  the  railroad  company  to  which  the  bonds 
were  ordered  to  be  faauea,  all  had  notice  of  the 
writ  of  eerHorari  and  of  the  subsequent  pro- 
ceedingB  under  it.  Before  the  judgment  of  re- 
Tersal,  however,  the  commissioneis,  notwjth- 
standine  the  pendency  of  the  writoIeer(i(»mn', 
Issued  the  bonds  in  siut  in  the  case,  taking  from 
the  railroad  cotupanv  an  obligation  for  th^  per- 
sonal indemnity.  This  court  held  that,  as  be- 
tween the  railrond  company  and  the  town,  the 
iudffment  of  reversal  was  equivalent  lo  a  re- 
fusal by  the  County  Judge  to  make  the  original 
order,  and  inTalldBt«d  the  bonds. 

There  is  no  pretense  of  any  fraud  In  the  In- 
ception of  the  bonds  in  question  in  thiacase.  It 
la  not  denied  tliat  they  were  issued  in  good 
faith  and  for  a  valuable  consideration.  The 
question,  then,  is:  wbb  the  irregularity  in  the 
conduct  of  the  election  such  an  Illegality  as 
tlirows  on  the  piaintifl  the  burden  to  sEow  that 
he  paid  value  for  the  coupons?  We  ard  clearly 
of  opinion  that  It  is  not. 

It  will  appear,  from  an  examination  of  the 
cases  above  cited,  in  which  the  defense  was  il- 
legality in  the  inception  of  the  instrument,  Ibat 
the  illegaliiy  which  shifts  the  burden  of  proof 
on  the  holder  to  prove  that  he  paid  value,  must 
l>e  sometliing  which  relates  to  the  cousldenitlon 
of  the  paper  sued  on.  It  must  appear  that  the 
consideration  arose  out  of  a  transaction  contrary 
to  law,  or  against  public  policy.  Thus,  in  the 
case  of  Sittermaia  t.  Field,  9  Qray,  338,  the  il- 
legality wliichthe  court  held  threw  thelDurdeu 
on  the  plaintifF  of  proving  that  he  gave  value 
tor  the  notes  suea  on,  was  the  fact  alleged  by 
the  defendant  tliat  they  were  given  in  payment 
for  intoxlcaling  liquors  sold  by  the  payees  of 
the  notes  to  the  defendant  in  violation  of  law. 
Precisely  the  same  illegality  was  'held  In  the 
case  of  CotOe  v.  Ckava.  70 Me.,  268,  to  throw 
upon  the  plaintiff,  who  was  indorsee,  ttie  bur- 
den of  showing  that  he  paid  value  for  the  note. 
rsi4T  ^  '°  PuUer  v.  Uutehiag;  10  Cal.,  538,  the 
*-  '  paper  sued  on  was  given  for  losses  at  a  public 
banking  game  called  "  faro."  Qamlug  was  pro- 
hibited by  statute.  It  was  declared  by  the  laws 
of  California  to  be  a  felony  in  the  keeper  of  the 
game,  and  a  misdemeanor  in  the  player.  In 
this  case,  the  court  held  that  the  iUegal  consid- 
eration being  admitted,  it  devolvea  upon  the 
plaintllT  to  show  Uiat  he  took  the  paper  without 
notice  and  for  value. 

In  tbe  case  of  Baihj/  v.  BidwU,  IS  Mees.  & 
W.,  7S,Itwasalleged,asmatterof defense,  that 
tbe  consideration  lor  the  note  sued  on  was  an 
agreement  lluit  the  payee  should  not  oppose  a 
petition  in  bankruptcy  filed  by  the  defendant, 
the  maker  of  tbe  note,  and  that  the  note  was  in- 
dorsed to  the  plaintiff  without  value.  The  court, 
hy  Baron  Parke,  held  the  rule  to  be  that  if  the 
note  was  proven  to  have  been  obtained  by  fraud 
or  affected  by  illegality,  that  afforded  a  pre- 
sumption tlml  the  person  who  had  been  guilty 
of  the  illegality  would  dispose  of  It,  and  place 
it  in  the  hands  of  another  person  to  sue  on  it, 
and  that  rich  proof  casts  upon  the  plaintiff  the 
burden  of  showing  that  he  was  a  bona  Jide  In- 
dorsee for  vdue. 

In  FiUh  V.  Jonei,  6  EI.  &  Bl.,  288,  the  note 
which  was  sued  on  by  an  indorsee  was  given 
for  a  wager  on  the  hop  duty.  This,  the  court 
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there  was  no  illegality  or  violation  of  isw,  hut 
it  was  a  mere  nudum  paetvm.  And  the  court 
held  that  the  defendant  was  bound  to  prove  hla 
plea  by  showing  that  the  plaintiff  did  not  pve 
value  for  the  note. 

The  authorities  illustrate  tbe  rule  and  show 
that  it  does  not  apply  to  this  case.  There  was 
no  IllegallLy  whatever  in  the  cousideralion  of 
the  bonds  m  question  in  this  suit.  The  mete  ir- 
regularity in  the  conduct  of  the  election  wu 
not  such  an  iilegali^  as  is  contemplated  by  the 
rule,  and  does  not  deprive  the  holder  of  the  cou- 
pons of  the  preeumpUon  that  he  acquired  them 

The  next  contention  of  the  plaintiff  in  error 
Is,  that  the  decree  of  the  Circuit  Court  of  Chris- 
tian County,  lUinols,  by  which  the  bonds  In 
question  were  declared  void,  is  binding  on  the 
plaintiffs  in  this  case,  and  Is  a  bar  to  the  action 
upon  the  coupons  sued  on. 

The  plaintiffs  in  this  case  are  citizens  of  the 
State  of  Maine.  It  is  sou^t  to  bind  them  by 
a  decree  rendered  In  a  proceeding  purely  ta 
per«onamInacaseiDwhlcIitheywere  not  named 
as  parties,  when  there  was  no  personal  service 
uponor  appearance  liy  them,  and  when  the  only 
pretense  of  notice  to  them  of  the  pendemcy  of 
the  suit  was  a  publication  addresaed  to  tbe  "Un- 
known holders  and  owners  of  bonds  issued  by 
the  Town  of  Pana." 

It  is  contended  that,  under  tbe  SlatuteaofJI- 
llnols,  parties  may  be  thus  brought  In  and  a  val- 
id pe^WQaldecreereuderedagainstthem.  What- 
ever may  be  the  effect  of  such  a  decree  upon 
citizens  of  the  State  of  Dlinois,  this  court  has 
held  that,  as  to  non-reeideiita^t  is  abeolniely 
void.  CWr  V.  BegnM*.  10  Wall..  808  [T7C. 
S„  XIX.,  8311;  iVnneiNTV.  Jir«f,95U.  9.,  714 
[XXIV.,5eB];flWoWj(»v./n*.  &..99D.8..8TO 
[XXV.,41BJ;  iSnjKfwv.itarfiivft'n,  101U.8., 
93  I XXT.,  8791. 

In  a  case  decided  at  the  present  Term  It  was 
declared  by  this  court,  speakiiig  by  Mr.  Juitice 
Held,  that  "  The  Courts  of  the  United  States 


importing  verity  when  they  have  been  rendered 
upon  personal  citation  of  tlie  party  or  upon  his 
voluntary  appearance."  SI.  Oimr\.  Ooxtanlt. 
SM], 

l^ese  authorities  settle  the  rule  which  is  con- 
clusive of  this  question.  It  would  be  a  reproach 
to  jurisprudence,  if  the  rights  of  dtizena  of 
Haine  to  recover  tbe  contents  of  a  cbose  in  ac- 
tion, held  and  owned  by  them,  could  be  cut  off 
bya  suit  In  HUooU  to  Which  they  were  not  made 
parties  by  name,  and  in  which  tliere  waa  no  per- 
sonal service  or  appettrance. 

It  is  Insisted  by  counsel  for  plaintiff  in  error 


that  the  decree  of  the  appellate  court  recites  tbe 
fact  that  thepersons  made  defendants  under  the 
deelgnatlon  oi '  'The  unknown  bolden  and  owd- 


of  bonds  and  coupons  of  the  Town  of  Paiiti. " 
which  includes  tbe  defendants  lo  czror,  ap- 
peared in  that  court,  and  that  they  us,  tbere- 
fora,  concluded  by  the  decree  in  toe  caae. 

There  Is  no  ivetense  that  then  ww  any  ap- 
pearance in  fact  of  the  partlea  refenad  to.  Itia 
sought  to  conclude  them  by  a  lootB  expreadon 
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la  die  dioee,  iriilch,  in  <mr  Dpinkm,  wu  clearlv 
in  biMided  to  Rdie  tbdr  appearance,  and  U 
■M  tiMj  opai  to  nidi  a  coaslzuctloD. 

ImUj.  )t  ii  BMigned  for  emu-  that.  In  com- 
potac  ibe  atootuit  doe  npon  tbe  coupoas  de- 
nflnd  in  the  decUration,  the  conrt  allowed 
vm  per  cent  lUereat,  the  legal  rate  in  New 
Tafc.  vha«  the  coopona  were  parable,  iiwlesd 
tf^perccBt,  the  fegal  rate  in  DUnois,  where 
tk^  «ae  made^  Hkto  waa  do  error  in  this. 
TVe  cmqMBa,  after  ttieir  maturltr,  bore  Interest 
« Ike  nu  fixed  bj  the  law  of  the  place  where 
tferwaepayaMe.  WpetoT. Dubtt^M.lWall., 
ra[ISr.  &,  XVn.,  S90].  IFKafuMAawaiiM 
MMn  all  A«  «M^m«ntt  a^trror.  We  find  no 
mw  i»  Ou  neord.  The Jvdgmmt<!ftAt  Circuit 
wtd,  ifartftffw,  be  (^firmtd. 


aM--mu.B„M 


Qerk,  Sup.  Court,  U.  8. 


nHABITAKTS  OF  THE  T0WH8HIP  OF 
I05TCLAIR,  In  the  ComtTT  os>  £aflEx, 
K.  J.,  /V*^  t'n  Birr.,. 

THOMAS  RA31SDELL. 

Oee  8.  CL  IT  Otto.  UT-lSl.) 

n^  badi    Jiwg  Jetteu  Conttittttion — «(atut«, 

MHilMbmaMy  o^-^oJdM-  I'n  good  faith. 
■L  It*  Mthoattj  of  MoDlcialT  Township,  finei 
<«^,  Saw  JanCT.  to  Imeboiidito  beexfllianged 
tebaa*  at  tke  Mof^dalr  Bailwar  Oompur,  sus- 

I  Tti  r>iB^  Hill  lull  iif  TTiili  liiiilij  III  iililiiii  "To 
■Mi  taa>«er  InftieooM  wUob  majr  rasult  tnim 
i^nbfac  )B  oas  and  tbe  mna  Am  moh  tbinsi  u 
■Ma  ao  inpar  reiaUoo  to  <*oli  other,  eTarr  law 
"-fl  ■■(■■nil  liiiT  mill  iiliji  III,  ■iilllialiiliill  Till  111 
»^aa ta Ike Cttlei'' h^  that  tut  provWon does 
Ml  Mn^  ttet  tbe  tltlB  of  an  Aot  ahall  embodr  a 
■BdM  aHlsMeau  nor  be  an  index  or  Bbstract,  of 
keMHauj  DOT  dooi  n  piMTeDt  ttie  untUna  Id  tlie 
^wiadt  aaraamberof  prarWoas  havfagone 
•■■■I  efedBecfliMTlndkMeabrltB  title;  and  that 
*"^— 1^  hiwewree  Tarted  and  eitMdad,  wbloh  a 


SteSia  ft 


re  purpose  to  estab- 

~le  eboohl  benare, 

teandtheConeti- 


e:! _.„ 

jag^a^  ttat  K  li  not  suiBolenlJj  expreMad  b; 

%  IhhaUsr  of  a  nsfotlable  aeourttr  tspreeunwd 
ktaMaaaabadtttaMOd&Kliandromlue.  But 
■tkaarfnoBtl,  tLs  deCenae  be  eucdi  wtore- 

_ ^ — ^=7^ iowaepald.lt  le  -  ' 

I  that  &  nOd  vs 
etaaeu  film  and 


^■■aMS&iStf 

plo.  »7.1 
Jiyiaf  J<m.  S,  J0,  1SS3.  Decided  Mar.  S.  1883. 

FtSBOR  to  the  Cbnih  Court  of  the  United 
flMMa  lev  tha  District  of  New  Jersey. 
TUi  acdoa  waa  bcoogfat  in  tlu  court  below, 

tt^rfa■lllHl^nqTO^,  to  recorer  the  amount 
•a  b«  dne  on  certain  boodi  and  blereat 
«^aH  haoed  by  tbe  Township  of  Hontclair 
a  M  t€  a  eotaln  rallraad  compaor. 

■W  bW  ■enbed  in  a  wrdict  and  Judgment 
h  hmr  a<  tha  pialnlUt  for  tSl.BOe.tt,  where- 
^■<  aeaM  by  ifr.  JlKtei  Hanfca». 


ant  In  error  on  certain  iMnds,  payable  to  Samuel 
Holmes  or  bearer,  and  coupons  thereof  pajable 
to  the  holder,  aU  dated  March  17,  1870,  and  al- 
leged to  have  been  issued  b;  the  Township  of 
Montclair,  Essex  County.  New  Jersey.  TTiey 
are  negotiable  in  form  and  purport  to  nave  been 
executed  In  pursuance  of  on  Act  approved  April 
9,  1868,  entitled  "  An  Act  to  Authorize  Certain 
Townshlpe,  Towns  and  Cities  to  Issue  Bonds, 
and  to  Take  the  Bonds  of  the  Houtclair  Railway 
Company,"  a  corporation  created  with  author- 
i^  lo  construct  a  railway  from  tbe  Viilage  of 
Uontclair  to  tbe  Hudson  River  at  Pavonu  or  . 
Hoboken  ferries,  or  between  those  polnls.  On 
the  marrln  of  each  bond  Is  the  certincate  of  the 
county  clerk  of  Essex  County  that  it  is  regis- 
tered in  hia  ofBce. 

The  1st  section  of  the  foregoing  Act,  which 
"■>•  declared  to  be  a  public  Act  to  take  effect 


of  twelve  or  more  freeholders,  residents  of  any 
township,  town  or  city  along  the  route  of  the 
Hontolalr  Railway  Company,  or  at  the  termi- 
nus thereof,  except  the  TiyaiMip  of  Bloomjield, 
Id  theCouutyof  Essex,  lehiehlotewtipitlier^ 
exempted  from  the  operation  of  all  the  provitiontoj 
ihig  Act,  it  shall  be  the  dutyof  the  Judge  of  the 
Circuit  Court  of  the  county  wherein  such  free- 
holders shall  reside,  within  ten  days  after  re- 
ceiving such  application,  to  appoint  under  his 
band  and  seal  not  more  than  three  freeholders, 
residents  of  such  township,  town  or  city,  to  be 
commissioners  thereof,  to  carry  into  ^ect  the 
purposes  and  provisions  of  this  Act ;  said  com- 
missioners shall  hold  their  offices  respectlrelv 
for  the  term  of  five  years,  and  until  others  shall 
have  been  appointed." 
The  2d  end  Sd  sections  are  as  foUows  : 
"  Sec.  3.  That  it  shall  be  lawful  for  said  rom- 
ntlssioners  to  borrow,  on  the  failli  and  credit  of 
their  respective  towoships.  towns  or  cities,  such 
sums  of  money,  not  exceeding  twenty  per  ceo 
tum  of  the  valuation  of  the  real  estate  and 
landed  property  of  such  township,  town  or  city, 
to  be  ascertained  by  tbe  assessment  rolls  thereof, 
respectively,  for  via  year  1667,  for  a  term  not 
exceeding  twenty-five  years,  at  the  rate  of  inter- 
est not  exceeding  seven  per  centum  per  annum, 
payable  semi-annually,  and  lo  execute  bonds 
therefor,  under  their  hands  and  seals  reapect- 
Ivelv.  The  bonds  ho  to  l)e  executed  may  be  In 
sucfi  sums,  and  payable  at  such  times  and 
places,  as  the  said  commissioners  and  their  suc- 
cessors, maydeemespcdieot ;  but  no  such  debt 
shall  be  contracted  of  bonds  issued  by  said  com- 
missioners of  or  for  eilher  of  said  townships 
towns  or  cities,  until  the  written  ci 


rnships. 
It  of  the 


[rds  of  the  re^  estate  and 
landed  property  of  such  township,  townorcity, 
home  on  tlie  last  assessment  roll  thereof,  at  the 
valuation  thereon  appearing,  shall  have  been 
obtained. 

Such  consent  shall  stale  the  amount  of  money 
authorized  to  be  raised  In  such  township,  town 
or'dty,  snd  that  the  same  la  to  t>e  invested  in  the 
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tMnds  of  Mid  nOwmj  compui  j,  and  tbc  signa- 
nnes  shall  be  ivored  bj  one  or  more  of  sud 
canunbalofKM.  The  fact  that  tbe  pentHu  n^ 
ine  aacfacwMaitownorrcpccgcat,  as  aforesaid, 
at  leaat  two  tbirdi  of  the  taxtUe  real  and  laDikd 
propeny  of  such  township,  townordtf  ahaUbe 
proved 'b}'  the  affidavit  ot  the  assessor  of  mch 
township,  town  or  rity,  indorsed  upon  or  an- 
nexed to  anrh  written  consent,  and  tlie  aneasor 
of  sncb  township,  town  or  city  is  heid>f  re- 
quired to  perfoTni  such  serrtce.  Such  consent 
and  amdavit  shall  be  filed  in  the  ofBce  of  the 
clerk  of  tile  conntj  in  which  such  township, 
town  or  ci^  is  situsud.  and  a  certified  copy 
thcraof  in  the  office  of  the  clerk  of  such  town- 
ship, town  or  city,  and  the  same,  or  a  certified 
ropy  thereof,  shall  be  evidence  of  the  facts 
iherein  conlained,  and  shall  be  received  ns  evi- 
dence in  any  court  of  Ihls  State  and  before  any 
judge  or  justice  thereof. 

Sec.  3.  AtuI  be  it  enaeUd.  That  the  said  com- 
minioneiB  authorized  by  this  Act  may,  in  Uteir 
•Uscretion,  dispose  of  such  bonds  or  any  port 
thereof,  to  such  persons  or  coiporations  and 
upon  such  temis  as  they  sliail  deem  most  ad- 
vantageous for  their  stud  townships,  towns  or 
cities,  but  not  for  less  than  par,  and  the  money 
that  shall  be  raistd  by  any  loan  or  saie  of  bonds 
^all  be  invested  in  tne  bonds  of  the  said  rail- 
way company  for  the  purpose  of  building  the 
railway  Uiereof ,  and  said  money  shall  be  ap- 
plied and  used  in  the  coDStnictioD  of  said  rad- 
way,  ils  buildings,  equipments  and  necessary 
appurtenances,  and  for  no  other  purpose.  The 
commissioners  respectively,  in  the  corporate 
name  of  each  of  their  said  townships,  towns  or 
cities,  sliall  subscribe  for  and  purcbaae  bonds 
of  said  railway  company  to  tbc  amount  that 
they  seveially  may  have  borrowed  as  aforesaid." 

After  providing  that  the  commissioners  shall 
execute  their  olQcial  bonds,  with  security  to  be 
approved  by  tiie  judge,  all  of  which  was  done 
in  this  case,  and  that  they  shall  be  aboard  toact 
for  their  respective  townships,  towns  and  dtlea, 
vritb  power,  by  a  majority  to  do  any  business 
authorized  by  tbe  Act,  the  12th  and  14th  sec- 
tions declare: 

"  Sec.  13.  That  all  bonds  Issued  in  accordance 
with  the  provisions  of  this  Act  shall  be  regis- 
tered In  the  office  of  the  countv  in  which  tte 
township,  town  or  city  bo  issuing  is  situated, 
and  tlie  words  '  registered  in  the  county  clerk's 
office'  shall  be  printed  or  written  across  the  face 
of  each  bond,  attested  by  the  signature  of  the 
county  clerk  when  so  registered,  and  no  bonds 
shall  be  v^d  unless  so  registered." 

"Sec.  14.  That,  in  case  any  new  township, 
town  or  city  «/«itt  Atiiifl  d«n  CTwi«i,or  the  bound- 
aries of  any  ktwnship,  town  or  city  shall  have 
been  enlarged  on  the  routes  of  the  said  railway, 
or  at  the  termini  thereof,  so  tlwt  there  is  no  as- 
sessment roll  for  the  year  1867  for  such  town- 
ship, town  or  ci^  so  created  or  enlarged,  the  said 
commissioners  for  such  n^w  or  enlarged  town- 
ship, town  or  ci^  shall  cause  to  beprepared  an 
assessment  roll  for  the  purposes  of  this  Act,  by 
extracting  from  any  assessment  roll  or  rolls  for 
said  year  all  that  relates  to  any  assessment  of 
persons  or  property  in  the  territory  embraced  in 
the  said  nem  toaruhip,  town  or  city  so  enlarged 
or  created,  or  in  said  enlargement." 

On  the  15tb  day  of  April,  1868,  the  Legisla- 
ture of  New  Jersey  passed  another  Act,  the  pro- 
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dair,"  with  all  tbe  ngfals,  powoa,  privilege! 
and  advantages,  and  sabfect  to  all  tbe  regma' 
tions,  govwtunoit  and  uabiUties  to  whidi  lb 


risions  of  wbidi  are  important.  It  is  entltkd 
"An  AtAlo&i  Offlvm  the  TbmuAtp  of  Blam- 
ftid,  in  the  CountT  of  Essex,  a  A'ew  Tomihip, 
to  be  Called  theTownahipof  Uontclair."  Tbe 
Ist  aectioii  ddtnes  the  botmdaiy  of  the  New 
Township,and  the  Sd  constitntes  its  inhabitants 
a  body  politic  and  corporate  in  law  I^  tbeosme 
of  "7K«  Tn/uMlaiUt  if  the  Ibmiaftip  t^  Metit- 
"■"*•'-    ■^-'—  Tivilege! 

govwnmoit  and  UabiUties  to  whidi  the 
inhaUtants  of  the  other  townstaipe  in  said  Coun- 
tv of  Bsaex  are  or  may  be  entitled  or  subject  by 
the  laws  of  the  State. 

TheSdaecdon,  after  ptcscribiDg  tbe  time snd 
place  at  which  the  first  town  nkeeting  of  Moot- 
dair  should  be  held,  and  that  tlie  voting  thenat 
should  be  by  ballot  until  otherwise  determined 
by  law.  declares: 

"  Thai  all  tbe  provisions  and  reatrictions  of 
an  Act  entitled  '  An  Act  to  Authorize  the  In- 
habitants  of  the  Several  Townships  of  Tbis 
State  to  Vote  by  Ballot  at  their  Town  Meet- 
ings.' approved  March 22,  1860,  andof  ihesap- 
plemeuts  thereto,  shall  apply  to  the  inhabitsuts 
of  the  said  Township  of  Montclair,  and  all  Acta 
and  parts  of  Acts  in  force  in  the  said  Towndiip 
of  Bloomfleld  at  the  time  of  the  passage  of  this 
Act  are  bneby  extended  to  and  shall  tie  in  force 
in  tbe  sud  Town^p  of  Hontclair,  btU  lie  pro- 
naiortMt^ang  Aetor  Aft* from  the  ojieraiion  i^ 
teltieh  the  Ivitnthip  of  Bloon^dd  kaibtantpro- 


OMptfM  eimiained  Ihermn,  been  tfeiMlij 
extpud,  aftoll  opjily  to  and  be  in  force  in  laid 
TbtfnsMp  tfMoatdair  from  and  after  iht  tine 
thit  Act  ehaU  go  into  sffM,  the  eame  a$  if  the 
Toten^ip  of  SoomfiMnad  not  been  tpttiaUsa- 
eepted  tnerein," 

MtMTt.  Thomaa  N.  KeC«rter,  Wm.  M. 
EvKrts  and  John  L.   Blake,  for  plaintifis  in 


Mr.  Jiutfee  Harlan  delivered  the  oiunioD  of 
the  court: 

In  behalf  of  the  Township  of  Hontclair  it  is 
contended  Ukat  the  bonds  ajid  coupons  in  salt 
were  executed  and  issued  without  legisladve 
authority,  and,  consequently,  are  not  enforce- 
aJile.  lofs  proposition  being  fundamental  in 
the  case  will  be  first  considered. 

It  has  been  observed  that  the  1st  section  of 
the  Act  of  April  9, 186S,  tbe  one  referred  to  in 
the  bonds,  expressly  excepts  from  itaoperaUon 
tbe  Township  of  Bloonifleid.  The  circuit  iiouit 
was  of  opinion  and  so  ruled,  that  Hontclair, 
upon  being  set  oB  from  Bloomfield  Township 
and  made  a  separate  municipal  corporation, 
with  all  the  right'^,  powers  and  privileges  of 
other  townships  in  tne  same  county,  was  no 
longer  embraced  in  tbc  exception  of  Bloomfield 
Township  made  by  the  Act  of  April  9,  1668. 
but,  as  a  distinct,  independent  body  politic  aiid 
corporate,  became  entitled,  in  virtue  of  the  14Ui 
section  of  that  Act  and  without  reference  tn 
the  proviso  in  the  M  section  of  the  Act  of  April 
15, 1888,  to  take  advantage  of  all  the  proviaons 
of  the  original  or  bonding  Act.  Some  of  the 
members  of  this  court  prefer  not  to  reet  th«  de- 
termination of  the  question  of  legislative  author- 
ity upon  that  interpretation  of  HieoriKinal  Act. 
But  we  are  of  opinion  that  the  pnmao  of  tbe 
103  C.S. 
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a  mAa  at  tbe  Act  creating  the  Townahlp  of 
Jbuchff,  dedaiing  in  force,  u  to  that  Town- 
tkip,  '^he  prorWona  of  tav  Act  or  AcU  from 
lU  oeoMioa  at  irltidi  the  Township  of  Bloom- 
IcU  bM  bf  aoy  proTfoo  or  exception  coDtaiaed 


f  it  to  the  clan  of 

bf  [tel  Actwen  aathoiized  to  raise  money  upon 
badi,  to  ha  InTWted  in  bonds  of  Ihe  rail  war 
toopa;.  Tbatceforward,  Ibe  Township  Ct 
JBcoaMA,  within  the  meaoicg  of  the  Act  of 
inrilJ,  IWe,  embraced  onLy  such  territoirv  and 
iuiMuDta  a«  remained  after  Montclair  Town- 
lUp  w««t  off  uan  independent  munidpal[t7. 
Tbe  ndlal  in  the  bond/i  toat  the j  were  issued 
■  ponumce  of  that  Act,  must,  therefore,  be 
ikaMndcninf  to  it,  as  enlarged  or  extendMl 
l^tbcAnof  April  IS,  1608. 

h  B  ibe  dn^  of  the  court  to  give  effect,  if 
foaMc,  to  vtTj  clause  and  wora  of  a  statute, 
tntfag.  if  il  maj  be.  any  construction  which 
^fis  that  Uie  Legislature  was  ignorant  of  the 


elbattl 


We 


vifatlwAct  of  April  IS,  1868,  wns  passed, 
ibf  1  previous  statute  had  expressly  excepted 
Bbxnnrkl  Township  from  all  of  its  provisions, 
TWa,  UKrefore,  they  declared  that  the  new 
T'wasliin  sboold  come  under  the  operation  of 
"I  Art  from  which  Bloomfield  bad  been  spe- 
MT  ncepted  by  any  proviso  thereof,  the  ea- 
tinted  cuxms  of  statutory  conslructioa  re 
9ibt  ut  lo  presume  that  the  Legislature  under- 
*a4  the  full  legal  effect  of  such  a  declaratioa. 
TV  pnnmae,  manifestly,  was  to  relieve  the  new 
Tovniqt  from  Ibe  disabilities  imposed  by  the 
Ba£u  Act  upon  the  Township  of  BloomSeld 
■  OiCBeKtaUished. 

TUi  would  close  the  discussion  of  the  ques- 
**M  of  l^ialative  authority,  but  for  another 
jgyMtfao  which  counsel  luive  pressed  with 
mttanieatiies.  They  insist  that  this  construc- 
timtlxU  Act  of  April  15.  1808,  brings  it,  or 
V  moA  Ibereof  as  conitituteH  its  3d  section.  In 
laftft  with  aectioo  7  of  article  4  of  the  Nt 
Jovf  CoulitiUion.  which  declares  that  ' '. 
■<al  iniwDnr  Influences  which  mar  result 
tna  iaacmiixing  in  one  and  the  some  Act  such 
TViap  M  imn  no  pnqwr  relation  to  each  Other, 
"My  hw  riwU  embrace  but  one  object,  and 
tHt*aII  beexpreaMdinthetitle."  Thearjn]- 
a«a  fa  act  sbnply  that  the  authority  given  by 
tt*A(to#April9,lM8,  to  isauc  township  boDifs 


16,  1888,  is  an  object,  distinct 
_i  others  embraced  by  the  Honl- 
'ovnaUp  Art.  bat  that  such  object  is  not 
Mdfn  tbe  ' 


« tilfe  of  the  latter  Act. 


»A(i(rf 

IMsd 

tW  porpoae  of  this  coostitutioDal  provision 
*M  Jttlafwd  b^  Ibe  Supreme  Court  of  New  Jer- 
wj.m  Mmtt  v.TbtntfVnion.Si'S.  3.  L.,35I, 
t>  >i  "To  nievnit  tnrprtee  upon  legislators  by 
"~r  nil  f  I><IK  the  object  of  wblch  b  not 
■^■Md  by  tbeir  tUlei,  and  also  to  prevent  the 
i«*faaCin(i  of  two  or  moiv  dtatiuct  and  uncon- 

-  mA  —iiu  n  III  rliii liin  "  Further,  said 

te  tMMi .  -'  it  ii  not  intended  to  prohibit  the 
Bdte|  h  oar  bOl  of  any  number  cnF  proviriona 
ta>a(  mmm  genenX  object  fairly  Indicated  by  its 
^h.  TW  nnily  at  the  object  must  be  sought 
^  17  OtTO. 


in  the  end  wUcb  the  legislative  Act  proposes  to 
accomplish.  The  degree  of  particularity  which 
must  be  used  In  the  Utie  of  an  Act  mtU  in  1^- 
islative  discretion,  and  is  not  defined  by  tlie  Con- 
stitution. There  are  many  caoea  where  tbe  ob- 
ject might  with  great  propriety  be  more  specific- 
ally staled,  yet  the  geneiality  of  tbe  title  will 
~~~  be  fatal  to  the  Act.  If  by  fair  intendment  it 
be  connected  with  it."  The  case  in  which 
these  remarks  occurred  involved  tbe  constitu- 
tionality of  an  Act  entitled  "  An  Act  lQ,,l)n«Rd 
an  Act  to  Incorporate  the  Town  of  Union,  in 
the  Township  of  Union,  in  the  County  of  Hud- 
son, approved  March  29,  1864."  The  body  of 
tbe  Act  declared  valid  a  certain  ordinance 
passed  by  the  Town  of  Union  without  the  for- 
malities required  by  its  charter,  but  under 
which  a  sewer  had  been  cotistructed.  In  re- 
sponse to  tbe  objection  that  the  object  of  the 
Act,  tbe  construction  of  sewers,  was  not  ex- 

firessed  in  its  title,  the  court  said:  "  The  valid- 
ly of  Acts  with  general  titles  has  been  so  long 
Tccognizsd  byourcourts,  that  iicannot  beques- 
llonSi  that  under  the  title,  '  An  Act  to  Incorpo- 
rate the  Town  of  Union.'  a  government  for  the 
town  could  be  established,  Including  taxation 
for  its  sujwort,  courts  for  the  trial  of  oSenders, 
authority  for  laying  out  streets,  building  sewere, 
and  making  assessments.  Under  any  other  rule 
it  would  be  impossible  to  organize  a  dtv  gov- 
ernment without  a  large  number  of  distinct 
Acts.  If,  under  that  general  title,  die  formal- 
ities for  building  a  sewer  and  m^ng  bseces- 
menla  may  be  prescribed,  there  is  no  reason  why 
adispeosationfromtbeuseof  the  required  forms 
may  not  be  granted  by  an  Act  entitled  'An  Act 
to  Amtnd  an  Act  to  Incorporate  the  Town  of 
Union.' "  "  If  this  objection."  continued  the 
court,  "  was  sustuned.  it  would  annul  a  1b>|^ 
portion  of  tbe  legislation  of  this  State."  The 
doctrines  of  that  case  were  approved  in  Doyle  v. 
Nettark,  34  N.  J.  L.,  236.  In  the  earlier  case 
of  Giford  v.  B.  E.  Co.,  2  Stock.,  ITS,  an  Act 
supplemental  to  a  former  Act  was  sustained 
upon  the  ground  that  the  objects  of  both  Acta 
"  Were  parts  of  the  same  enterprise,  and  can- 
not be  said  to  have  any  Improper  relation  to 
each  other." 

Our  attention  is  called  by  counsel  for  the  de- 
fendant to  BiuUr  V.  T^muliip  of  Union,  30  N. 
J.  L.,  SOQ.andiJ.  i(.  6'o.v.fl.  C&.,28N.J.  Eq.. 
4C7.  But  these  do  not.  In  the  slightest  degree, 
impinge  upon  the  doctrines  of  the  other  cases. 
Reierrmg,  in  the  Rader  Cau,  to  the  constitu- 
tional provision  under  examiiutlon,  Ckii;}'  Jvt- 
tiff  Bcflsley  observed  that  Its  purpcse  is  plainly 
twofold:  "  PirHt,  tosecure  ascparateconsidera- 
lion  for  every  subject  presented  for  legislative 
action;  second,  to  insure  a  conspicuous  declara- 
tion of  such  purpose.  By  tbe  former  of  these  rc- 
quiremeuts,eveiVsubicci  is  made  to  Bland  on  Its 
own  merits, unaffected  by  'improper  influences,' 
which  might  result  from  connecting  it  with 
other  measures  having  no  proper  relation  to  It; 
and.  bv  tbe  latter,  a  notice  is  provided,  so  that 
the  puolic,  or  such  part  of  it  as  may  be  Inter- 
ested, may  receive  a  reasonable  intimation  of  the 
matters  under  legislative  cousideiation. "  In  the 
same  case  be  said  that  the  Constitution  required 
■' subetaniial  unity  In  the  statutable  object." 
Wedonot  understand  these  remarksof  the  court 
as  announcing  any  different  rule  from  that  es- 
UUJ-bed  in  the  cam  in  S8d  and  S4tb  N.  J.  L. 
Ml 
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What  wu  said  in  2S  N.  J.  Eq. ,  is  dearlv  in  line 
with  oUier  cases.  AndthedocUHnee  ofueNew 
Jersey  Court  are  in  hannony  with  dedsionB  ol 
the  highest  courts  of  other  States  wtun  consbu- 
ing  similar  proviHioiis  in  the  Constitutiona  of 
their  leepecQve  States.  See  aviKoHtiei  oitedin 
Cooley.  CoDBt.  Lim,,  146,  n,  1. 

Upon  the  authority  of  these  decisions  and 
upon  the  soundest  prtnciples  of  constitutiDual 
construction,  we  are  of  opinion  that  Ihe  objec- 
tion taken  to  the  Act  of  April  16, 1868,  as  be- 
ing (when  conslnied  as  we  have  Indicated)  in 
conflict  with  the  Constitution  of  New  Jersey, 
cannot  be  auEtained.  The  powers  which  the 
Township  of  Montclaii  is  authorized  to  exert, 
however  varied  or  extended,  constitute,  wlttiin 
the  meaning  of  the  Constitution,  one  object, 
which  is  fairly  expressed  in  a  title  showing  the 
legislative  purpose  to  establish  a  new  or  mde- 

Sendeut  township.  It  Is  not  intended  by  the 
ODStitution  of  New  Jersey,  that  the  title  to  an 
Act  should  embody  a  detailed  statement,  nor  be 
an  index  oi  abstract,  of  its  contents. .  The  one 
general  object,  the  creation  of  an  independent 
municipality,  being  expressed  in  the  title,  the 
Act  in  question  properly  embraced  alt  the 
means  or  inslrumentalitles  to  t)e  employed  In 
accomplishing  that  object.  As  the  State  Con. 
stitution  has  not  Indicated  the  degree  of  partic- 
ularity necessary  to  express  In  its  title  the  one 
object  of  an  Act,  the  courts  should  not  embarrass 
legislation  by  technical  interpretalions  based 
upon  mere  form  or  phraseology.  The  objec- 
tions should  be  grave,  and  the  conflict,  between 
the  statute  and  the  Constitution  palpable,  before 
the  judiciaiy  should  disregard  a  legislative  en- 
actment, upon  the  sole  ground  tliat  itembraced 
more  than  one  object,  or  if  but  one  object,  that 
it  was  not  sufficiently  expressed  by  the  tiiie. 

The  assignments  of  error,  unusually  large  in 
numtier,  raise  other  questions.  Such  of  them 
as  we  deem  necessary  to  examine  relate  to  the 
rejection,  as  well  of  evidence  offered  as  of  in- 
structions asked  in  bolialf  of  [he  township. 

The  main  provisions  of  the  bonding  Act  will 
be  found  in  tbe  statement  which  pre^ea  this 
opinion.  As  preliminary  to  an  issue  of  town- 
snip,  town  or  city  bonds,  by  such  commission- 
ers as  might  be  appointed  on  the  petition  of 
freeholders,  the  statute  requires  the  written  con- 
sent of  persons  owning,  or  representing  as 
agent  or  president,  at  least  two  thirds  oi  the 
r^  estate  of  the  municipality ;  the  bonds  so 
issued  not,  however,  to  exceed  twenty  per  cent 
of  the  value  of  Its  landed  property,  and  the  con- 
sent so  obtained  stating  the  amount  to  be  raised 
and  that  it  is  to  be  invested  In  the  bondsof  the 
railway  company.  The  statute  further  pro- 
vided, as  we  have  seen,  that  the  signatures  of 
consenting  freeholders  should  be  proved  by  one 
or  more  of  the  commissioners;  that  the  fact 
that  the  consenting  freeholder  owned  or  rep- 
resented the  requisite  amount  of  landed  propM- 
ty  should  be  proved  by  the  assessor,  who  was 
required  to  perform  such  service;  and  that  the 
consent  and  atSdavit  should  be  filed  in  the  of- 
fice of  the  clerk  of  the  county  in  which  the 
municipality  is  situated,  and  a  certified  copy 
thereof  in  the  office  of  the  clerk  of  the  town- 
ship,  town  or  city;  the  originals  or  a  certified 
copy  thereof  to  be  received  as  evidence  of  the 
facts  therein  contained  in  any  court  of  the  State 
or  before  any  Judge  or  justice  thereof. 


The  declaration  In  each  ooimt,  whether  (u 
bond  or  coupon,  expressly  avers  that  in  patmi- 
ance  of  the  statute  such  consents  were  obtained; 
also  that  the  commisnoner,  duly  appointed 
and  sworn,  as  directed  l^  the  statute,  iseoed 
Uie  bonds  in  suit ;  that  thereafter,  and  b^ore 
they  respectively  matured,  a  certain  uanwd 
bau  bet^une,  for  a  valuable  coneideralion,  in 
public  market  pttid,  the  holder  and  beaitr  there- 
of; and  that  thereafter,  and  before  the  com- 
mencement of  suit,  the  piafatfff  became  for  a 
valuable  consideiMion  W  him  paid  to  said 
bank,  and  still  is,  the  holder  and  Isearer  thereof. 

The  only  plea  in  behalf  of  the  Township  to 
the  special  counts  on  the  bonds  and  ooupcnis 
is  turn  e*t  faetttm;  to  the  common  count  for  in- 
terest, nil  debet. 

At  the  trial,  the  plaintiff  introduced  evidence 
lending  to  show  that  the  commissionen  were 
duly  appointed  in  the  mode  prescribed  by  stat- 
ute. If  their  due  appointment  was  put  in  b-  i 
sue  by  the  general  plea  of  non  ett  factum,  it  it 
sufficient  to  sav  that  the  question  was  property 
submitted  to  toe  jury. 

The  plaintiff  also  produced  at  the  trial,  from 
the  county  clerk's  office,  the  original  consents 
with  the  affidavits  connected  uierewith,  and 
also  certified  copies  from  the  office  of  the  town- 
ship clerk.  They  show  that  the  freeholdaa 
consented  to  an  Issue  of  bonds,  to  an  amount 
not  exceeding  t:2O0,0OC,  under  the  Act  of  ApiH 
"  ■""•>  -  "be  exchanged  for  or  their  proceeds 
the  income  bonds  "  of  the  rekilway 


L,  assessor,  showing  that  die  con- 
senting freeholders  owned  or  represented  at 
least  two  thirds  of  the  landed  property  of  the 
Township,  These  papers  in  form  met  all  the 
requirements  of  the  statute. 

Numerous  offers  to  introduce  evidence  la 
behalf  of  the  Township  were  denied.  They 
were  made  in  every  form  which  the  ingenuity 
of  able  counsel  could  surest.  Without  in- 
cumbering this  opinion  with  a  detailed  state- 
ment of  them,  itisenoughtosay  thai  the  Town- 
ship was  denied  the  privilege  of  proving  thai 
the  consents  did  not,  in  fact,  represent  the  re- 
quired amount  of  landed  property;  that  Yan 
Oiesen,  the  assessor,  madehis  affidavit  without 
having  extracted  from  any  assessment  roll  the 
taxable  value  of  the  real  estate  lo  enable  him 
to  determine  whether  the  consents  represented 
sulBcient  real  estate;  and  that  the  commisBion- 
ers  acted  on  that  affidavit  before  Von  Gieeen 
had  taken  the  oath  of  office.  Upon  the  occa- 
sion of  these  offers,  or  of  some  of  them,  coun- 
sel for  defendants,  in  response  to  Inquiries  by 
the  court,  disclaimed  a^  ability  to  bring  home 
to  plainllSknowledgeof  thesedepartures  from 
the  requirements  of  uie  statute.  Upon  the  stune 
view  of  the  law,  as  we  suppose,  counsel  aaked 
the  court  to  give,  but  the  court  refused,  the 
following  instructions  to  the  tu^: 

"  If  the  evidence  satisfies  the  wry  that  there 
were  circumstances  of  buidorDl^ality  in  tbe 
inception  of  the  bonds,  or  in  the  nmTnntnnrcff 
under  which  they  were  issued  and  di^oMd  of 
by  the  commisdouers,  then  the  plaintiff  cmimot 
recover  on  the  bonds  without  some  proof  that 
he  purchased  them  for  value,  or  gave  some  con- 
sideration for  them." 

"That,  by  the  issue  presented  by  the  plead- 
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■ph  the  CMC.  Ilie  boiden  of  showing  that  be 
niipucfaias  for  Tfttue.orclalmi  title  through 
ni  I  pan^aMT.ma  on  the  plalntifl." 

litolbc  bit  of  tbeM  instmctioDS,  tliere  is 
M  pnaad  »lwieT«r  upon  which  it  could  it&nd. 
Th  limtliiiii  dkl  Dot,  of  themselves,  impose 
^n  pliintut  Itto  neccMitf  of  showing  either 
tttt  ta,  or  >D5  prior  hoM^  of  the  bonds,  was 
t  i«iiitoi  for  value.  As  holder  he  is  pre- 
fmri  to  b«R  BCqulied  tbem  in  good  f  ai  th  and 
CcTTilnt.  0mAm»  T.  Amomb,  aO  How.,S66 
[«  r.a,XT.,Ml};  Xurrai,  v.  Lardner.Z 
»«n..  1«  m  U.  8..  XVn..  mV  Shaw  y.  E. 


odi  being  cMiblUbed  by  reference  to 
'it  taau,  and  the  bonds  redtmg  that  they 
*m  faned  in  |ianuaDOe  of  the  statute,  the  ut- 
B^  vbich  pi*"'^**  ms  bound  to  show  to  en- 
ak  Ua,  ^na/ocM,  to  Judgment,  was  the  due 
■TTiJuiMtuI  of  the  commLsnoneTB  and  the  ei- 
ntiM  by  them,  in  fact,  of  the  bonds.  It  wss 
a>  McewMy  that  be  should,  in  the  Dm  ii.- 
■■tc,  von  either  that  he  paid  value,  or  that 
tt*  wMrtoM  preliminvy  to  the  eiercise  by 
As  ennriMloBen  of  the  authority  conferred 
^  MtKc  *<Te,  is  bet.  perfonoed  before  the 
"ndt  *ae  tamed.  The  one  waa  preeumed 
btaibeptMaeBaionof  Iheboitdai  and  the  other 
■«MBUihed  by  the  statute  rathorizitig 

-  rfbwd^Mrfl  

af  theeonimh 
•i  Iks  boBda,  with  redlala  of  compliance  with 
AiWUe.  So  we  have  often  ruled  in  oumer- 
w  ases  with  which  the  profeHton  are  famil- 
»ad  vUeb  need  not  be  dted. 

Bh  Ike  contention  of  counsel  is  that  it  was 
"^Wtut,  ■nder  thepk*  of  non  ett/aelum. 
^-  fTuTT  ritWr  frend  rrr  lUegaUty  In  the  Incep- 
^■^  It*  bonds,  in  order  to  remove  the  i>re- 
^^rioa  of  fond jUBOwnerahip  for  value  which 
warn  frm  ibe  mere  pOMession  of  the  bonds. 
indll  to  show  that  he  paid 

„._seqitently,  it  Is  argued,  the 

W  sfAe  fbmgotng  instnictioiM  should  have 

E  ■  MX  aeetamrj  to  extend  this  opinion  by 
•  •trw  «f  ih«  Adjodicationa  hi  the  American 
^  '-rtift  ooorta  to  which  our  attention  has 
'■«  edkd,  er  to  deduce  therefrom  a  general 
'•>  tomtm  enrj  case  in  which  It  may  be 
^■n  IhM  the  proof  upon  the  part  of  a  de- 
^totfa  aanttiipoaa  n^otiable  security,  re- 
I  Towtteholikr.brfoce  be  can  recover,  to  show 
^^  W  paid  vahie.  Without  entering  upon  a 
•^nl  n^ataatioa  of  the  autlioritiea  upon  this 
^*kai  ^madoM  of  commercial  law,  and  ns- 
'•a^,  for  ibe  wirpoaea  of  thla  case  merely. 
■  pmof,  of  Ibe  exclusion  of  which  the 
IS  competent  evidence 
r  the  [dca  of  non  at 
-  -•---  •'-e  instruction 


'fim.  «c  H«  o<  optnioo  that  the  Inst 
a  iHMtiM  a«|^  to  have  been  refused. 
FeAm  WW  pevMr  tor  thereawm,  if  the 
>^v,  AM  II  leqa' 
>^i4  da«  taaid  or  i 
'•thMdita  ten 
V*iTii  ii^l^.tM 


lun 


.  if  there  were 
i  leqidred  the  juiy,  if  they  be- 

w  taaid  or  megmllty  In  the  inception 

'•tbsadita  ten  bees  eatftbUsbed.  to  And 

w  fti  TowmMd,  tudeM  ibe  pblntlfl  proved 

I  for  rafale  or  gave  some  con- 

n.    Boch  la  not  tbelaw;  for, 

'■r  pwtaw  teUer  of  the  bonds  in  euit  was 


a  bona  fide  holder  for  value,  the  plaintiff,  with- 
out showInK  that  be  hod  himself  paid  value, 
could  aval]  nimself  of  the  position  of  such  pre- 
vious holder.  In  Bvleson  BilU.  119,  134,  It  ig 
correctly  said  that ' 'If  any  intermediate  holder 
between  the  defendant  and  the  plalntifl  gave 
value  for  the  bill,  that  intervening  consioera- 
tion  will  sustain  the  plaintiifs  title,"  In  Hun- 
fer  v.  WiUm.  19  L.  J.  (N.  8.1,  8,  the  plea  was 
that  the  bill  of  exchange  was  drawn  by  a  named 
person,  at  the  request  and  fortheBCCOminod&- 
tion  of  the  defendant,  without  any  considera- 
tion or  value  whatever,  and  that  it  was  indorsed 
by  that  person  without  any  consideration  or 
value  ^ven  by  the  plaintiff  for  such  indorse- 
ment either  to  the  defend^!  or  to  said  person, 
or  to  any  other  person  whatsoever.  It  was  hel(l 
that  Ibe  plea  ought  to  have  contained  a  state- 
ment equivalent  to  an  alle^tion  that  none  of 
the  previous  parties  to  the  bill  had  given  value 
for  the  indorsement.  Une  of  the  Judges  re- 
marked that  "  Some  party  to  the  bill  may  have 
given  value  for  it,  so  as  to  vest  a  valid  ntle  in 
the  plaintiS.  We  cannot  tell  through  how 
many  hands  it  may  have  passed."  It  is  not  nec- 
essary in  this  case  tohola  that  the  plea  In  such 
a  case  should  aver  that  no  previoua  holder  of  a 
negotiable  security  paid  value.  But  the  case 
last  cited  is  authority  for  the  proposition  that 
the  present  plaintifi  may  be  protected  by  sluiw- 
Ingthatsome  previous  holder  paid  value. 

This  question  was  directly  adjudged  (n  Camr*. 
T.  SoUet,  94  U.  S..  109  [XXIV.,  471.  One  of  [160] 
the  IsaueB  there,  was,  whether  the  plun tiffs  were 
borta  fide  holders  of  certain  municipal  tionds. 
After  stating  that  the  legal  presumption  was 
that  they  were,  the  court,  speaking  by  Mr.  Jut- 
tice  Strong,  said:  "But  the  plaintiffs  are  not 
forced  to  rest  upon  mere  jiresumption  to  sup- 
port their  claim  to  be  considered  as  having  the 
rights  ofpurchasera  without  notice  of  any  de- 
fease. They  can  call  to  their  aid  the  fact  that 
their  predecessors  in  ownership  net«  such  pur- 
chasers. To  the  rights  of  those  predeceesora 
they  have  succeeded.  Certainly  the  railroad 
com^pany  paid  for  the  bonds  and  coupons  by 
paying  an  equal  amount  of  their  stock,  which 
the  county  now  holds;  and  nothing  In  the  spe- 
cial facta  lound  show  that  the  company  knew  of 
any  Irregularity  or  frauj  in  their  issue."  The 
court  proceeded:  "And  slill  more;  the  con- 
tractor for  building  the  railroad  received  the 
bonds  from  the  county  in  payment  for  his  work. 
cither  in  whole  or  in  part,  after  bis  work  baa 
been  completed.  There  is  no  pretense  that  he 
had  notice  of  anything  that  should  have  made 
him  doubt  their  validity.  Why  was  be  not  a 
bona  fide  purchaser  for  value?  The  law  is  un- 
doubted, that  every  person  succeeding  him  in 
the  ownership  of  the  oonds  is  entitled  to  stand 
upon  his  rights." 

When  the  instruction  in  question  was  asked, 
the  proof  was  that  the  bonds  hod  been  Issued 
by  the  commissioDera,  and  exchanged  with  the 
railroad  company  for  a  like  amount  of  the  com- 
pany's income  bonds.  That  exchange  was  a 
substantial  compliance  with  tlie  statute.  It  wes 
made  imder  a  contemponneous  agreement  be- 
tween the  conunlsalonen,  the  railway  company 
and  certain  tnutees.  mutually  selected,  where- 

S'  the  bonds  iwianni,  upon  the  exchange,  under 
Bcontrol  of  tAoee  trustees  and  were  deposited  in 
the  Union  TtoM  Company,  to  be  cuttendered, 
...     4U, 
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$10,000  at  a  time,  only  as  tbe  work  of  cun- 
strucling  the  railroad  progressed,  to  the  com- 
panj  or  the  contisclor  on  tbeir  onler.  Tbe  re- 
ceipt of  the  trust  company  shows  that  it  agreed 
to  deliver  them  to  the  contractor  or  his  agents 
or  aaaigns.  on  the  joint  order  of  the  trustees  or 
an;  two  of  them.  And  it  was  proven  that  the 
bonds  were  delivered  to  the  contractor  orupon 
hia  order  between  Hay  10,  1670,  and  August 
4, 1871.  The  road  was  constructed  as  contem- 
plated and  the  income. bonds  of  thecompany  r«- 
[I61J  mainedln  the  hands  of  the  commissioners  or  of 
Bomeoflbcm.  Whether  those  bonds  uldmately 
proved  to  be  of  any  value,  is  of  no  consequence 
as  between  the  Township  and  the  plaintiff. 

It  thus  appears  that,  when  tne  court  was 
asked  to  give  an  instruetion  upon  the  basis  that 
plaintiff  could  not  recover  unless  It  was  proven 
that  be  paid  value  for  the  bonds,  it  was  estab- 
lished beyond  question  that  the  bonds  had 
previously  passed  Into  the  hands  or  become 
pledged  for  the  benefit  of  the  conUactor  who 
built  the  road.  He  acquired  an  interest ora  lien 
on  the  bonds,  to  secure  payment  of  Che  amount 
due  him  for  his  work  and  labor.  He,  there- 
fore, became  a  holder  for  value  in  the  se 
that  he  paid  real  in  coutrodistlnctton  from 
parent  value,  without  noticeof  any  fraud  oi 
legality  affecting  the  bonds.  Story,  Notes,  sec. 
IBS;  R.  It.  Co.  V.  Sinfc,  103  U.  8., 14  [XXVI. 
61];  Byles,  Bills,  117.  No  evidence  was  intrc 
duced  or  offered  which  in  any  degree  impeached 
bis  good  faith,  or  proved  knowledge  on  his  part 
that  the  preliminary  conditions  prescribca  by 
Statute  bad  not  been  fully  performed.  Thechar- 
acler  of  the  bonds  as  negotiable  securities,  free 
from  defenaea  which  might  have  been  av^lable 
as  between  the  original  parties,  was  established 
by  their  bdng  pledged  for  the  benefit  of  the 
contractor.  8o  that,  even  if  there  was  fraud  or 
illegality  In  the  inception  of  Che  bonds  apar.  from 
such  illegality  as  would  have  made  the  bonds 
absolute^  void  by  whomsoever  held,  a  defense 
upon  that  ground  would  not  have  been  good 
against  tbe  contractor  and,  conseouently,  is  not 
available  against  the  plaintiff.  The  latter,  in 
virtue  of  the  new  and  Independent  title  derived 
from  or  traced  to  a  prior  bona  fide  holder  for  val- 
ue, could  stand  upon  the  rights  of  such  holder. 

In  any  view  of  the  case  no  error  was  com- 
mitted to  the  prejudice  of  the  Township,  in  ex- 
cluding any  of  the  evidence  offered,  or  m  refus- 
ing any  of  the  instructions  asked  in  its  behalf. 

Other  questions  in  the  case 


a  affect  the  snbetantial 
rights  of  the  parties. 

Tkejvdgmeta  i$  affirmed. 
lYueoopr-   Te«: 

James  H.  UoKenDej,  Clerk,  Sup.  Court,  U.  B. 
CHed-lOe  U.  a,  8U ;  111  U.  8.,  IS;  113  U.  8.,  HI. 

INHABITANTS  OP  THE  TOWNSHIP  OF 
MONTCLAIR,  In  the  Couktt  of  EsaBz, 
N.  J..  Flfft.  in  Err., 

CHARLEB  DANA. 

(9m  B.  O.  it  Otto.  Iffi,  IBS.} 

Imtnietion  to  ajurj/. 

*The  ]UT7  naj  be  ooDtrolled  la  their  determlna- 
tloD  of  a  question,  by  i  peremptory  Imtruotlon,  tf 

■Head  note  by  Jkf    JiutUea±aLAii. 
4Sft 


■OUMoi 


tike  court,  In  the  exercise  of  ■■oanl 

legal  dlBoietlon,  to  set  aside  a  verdict  If  oiw  nn 
TMuraed  In  opposition  u 


[No.  146.] 

Arffu«d  Jan.  9. 10. 1883.  Dteided  Hot.  5,  IgSl. 
TN  ERROR  to  the  Circuit  Court  of  the  Umled 
-L  States  for  tlie  District  of  New  Jeney. 

tills  action  was  brought  In  Uie  court  bdow. 
by  the  drfendant  in  error, to  recover  the  anuniDl 
alleged  to  be  due  on  certain  bonds  and  Intered 
coupons  issued  by  the  Township  of  Moauiliir 
in  aid  of  a  certain  railroad  company. 

The  trial  resulted  in  a  verdict  and  Judgmoit 
in  favor  of  the  pluntiff  for  $41,688.KS,  wbeie- 
upon  the  defendant  sued  out  this  writ  of  error. 

For  the  history  of  the  lasue  of  the  bonds  in 
question  see  the  preceding  case  of  Motdebar  v. 
Ramtddl,  ante,  ^. 

Mean.  ThnmMm  N,  KeCftrtar,  WllUam 
M.  E-TMrts  and  JiiAn  L.  Blake,  for  plaintiffs  ia 


Mr.  Barker  G 


I,  for  defendant  in 


rial 
U 


Mr.  JutHee  Harbui  delivered  the  opinioa 

'■   of  the  court; 

The  bonds  in  suit  are  of  tbe  same  iasne  as  those 

!'  involved  In  Montdair  y.  BamtdeU  [ante,  43l\. 

]'  just  decided. 

The  cases  do  not  materially  differ,  except  id 

■   the  circumstances  under  which  the  reqwctivc 

J  plaintiffs  became  tlie  holders  of  the  lowuship 
bonds.  In  this,  as  in  tlie  oUier  case,  the  Town- 
ship  was  denied  the  opportunity  to  eotahlisb 
certain  facts  which,  it  claimed,  tended  to  show 
fraud  or  illegality  inthe  inception  of  the  bonds; 
apart  from  any  question  of  legislative  autbotv 
ty.  U  it  beconmded  that  the  evidenoeoffeted 
uid  excluded  was  admissible  under  the  plea  of 

ett  factum,  wWch  was  the  only  plea  to  the 

'al  counts  on  the  bonds  and  coupons;  and. 
.,  that  such  evidencetended  to  show  fraud  or 
illegality  in  their  inception,  still  there  was  dp 
error  in  the  ruling  of  the  court.  For  if.  as  coun- 
sel couCcnd,  proof  of  such  fraud  or  ill^aliiT 
would  shifC  the  burden  of  proof  u^onpUnlifl. 
to  show  how  and  upon  what  c»nsideratioD  ht 
came  by  tbe  bonds,  that  exigency  was  met  by 
proof  that  plaintiff  was,  in  eveiy  sense,  a  hoiia 
fide  bolder  for  value.  That  he  purchaaed  the 
bonds  for  value  and  without  notice  of  any  fraud 
or  illegality  upontbi^part  of  the  commission«s 
in  the  exercise  of  the  power  conferred  1^  the 
statute,  was  so  clearly  shown  that  the  court  be- 
low was  Justified  in  saying  to  the  jaiy  (u,  in 
effect,  it  did)  that  Ihe  evidence  left  no  room  to 
dispute  the  fact.  The  action  of  the  court,  in 
that  respect,  was  consistent  with  the  rule  fre- 
quently announced,  that  tbe  jury  may  be  (Xin- 
trolled  in  their  determination  of  a  queadoD,  by 
a  peremptory  instruction,  if  tbeteetimony  is  o'l 
such  aconclusi  ve  character  as  would  CMupd  tht 
court,inthe  exerciseof  asoundlegsldlscretioD, 
to  set  aside  a  verdict  if  one  were  retomed  in  op 
position  to  Boch  testimony.  Irtt.  Co.  v.  Dotte\ 
\ant«.  66],  October  Term.  1883;  mutdrvit  v 
Ztndsoy,  88  U.  S.,  IM  [XZHL.  8IW1 

All  other  questions  raised  by  the 

of  error,  and  which  are  deemed  of  any 


Thajvdgment  it  affirmtd. 
True  oopy.  Test: 

James  H.  HoKeoBey.  Ctark,  Snp.  floaTt,  C  ( 

„  Google  »•"•■' 


KXNDALL  V.  UMnXD  STATES. 


ua-iae 


reTER  F.  KENDALL,  Appt.. 
UNITED  STATES. 

(See  8.  C  IT  Otto,  U8-U6.) 
iti  tf  JjiwUtalunit—deiiiHrrti^-effeet  of  r, 


tt  appMia  br  the jietltloa  In  tlie  Court  ol 
t  aditmlibumrbr  the  Statute  olUm- 
B  oWgoaoo  IT  -  -  - * 

dooi  ieaB,u 
AtbereMlii 


WW,  prior  to  the  amnesty 
utde  by  noson  at  bla  con- 
■Q  to  oomply  with  the  terms 
CO  UM  uoTemmeot  bad  oooeBnied  to  be 
he  Ooort  of  Oalma,  la  bla  misfortune  and 
■TetbeeOeotof  onlarsliiff  tbe  time  llxcd 
tfoleof  UmttatloDL 
[No.  168.] 
d  Jan.  SO,  SI,  ISSS.  Jkdded  y^m^.  L, 
I8S3. 


__.  le  case  appear  in 

don  of  tbe  court. 
t.  T.  W.  B»rU«r  and  M.  I.  SouOuerd, 


Mr.  a.  r.  PUUlps.  8olidU>T-Oen.,  for  ap- 


Mr.  JttMiet  Havlaa  deliTeied  the  opinloD  of 

b  11  pravided  br  tbe  Act  of  MaivU  8,  186 
wmdinffihatof  PebraaT]r24,  leS5  [10  Stat. 
LjnX\,  eaubUiihiiig  tbe  Court  of  Clalins  "That 
^HT  cWm  afaiORt  the  United  Statts,  cognlzo- 
kb  67  the  Coim  of  CMniB  (that  is,  such  as  the 
Gvnsvnent  permit*  to  be  asserted  agaitist  it  bv 
mki  n  that  tribunal)  shall  be  forever  barred, 
nk«  the  Mtitioii,  settiag  forth  a  Btatoment  of 
ikrlaiB.  be  filed  in  the  court,  or  tnuisniitled 
^>  n  uotW  tbe  prDviaions  of  this  (thai)  Act. 
ntfain  ^s  jcar^  afttr  the  claim  first  nccrucs.'' 
lAi  rvnvidiog  thatcliiims  wliich  hodoccrued 
■I  f  ran  before  the  pos^gc  of  that  Act  siuill 
K«lr  bMndif  tbcpetilioo  be  Qled  hior  tr  -- 
aSid  t»  tbe  cuun  within  three  years  aftc 
ra^^E  al  that  Acl,  and  after  declaring  Ihst  the 
't^B*  ct  iDMTied  women,  Qrsl  accrual  during 
■arf^r.  trf  pcraoos  under  the  age  of  twcDty- 
•^  jnu^,  and  persons  bcjond  the  bcos  at  the 
^V  tlM  ilatm  accrued,  entitled  to  the  claim, 
«*a  tM.  be  tmrreA  if  the  petition  be  filed  in 
'"  d  within  three  jeanaflerthe 
aed,  the  Statute  proceeds: 
K  kn  other  dbabiUty  than  those  enumerated 
dal  pavTCBi  a&r  claim  from  being  barred, 
*mS.  Mr  <jf  tbe  Mid  dlubUltiai  operate  cu 
hBi>«>  **  13  SUL  at  L..  707.  tec.  10. 
TW  m^Kt  AattiW  alio  prorides  tliat,  in  0 

n  favor  of  any  citiEcn 
_    _  _  .        all  bo  ael  forth  in  the 

M«  that  tbe  ctaimaot,  and  tbe  original  and 
t  poor  narnrr  thereof,  where  tbe  claim  has 
I  aaHTii  1.  htu  »t  stl  times  borne  true  nlle- 
r»  M  1^  Gorcrament  of  the  United  States 
aciiiienor  not.  that  be  has  not  in 
Btvilr  aided,  abetted  or  given  en- 
1  lo  tbe  Rbellion  against  the  Oot- 
«^B>a(.  «Uch  alkgstlao  majlw  traveisedby 
^  d»fwtwm0M-.  tod  If  on  the  trial  such  is- 
^  ahtf  b»  decided  sgklDat  the  claimant,  his 
yai^  ^d  Im  dkmlMed.  /d.,  707. 
*■  n  Otto  U-  R..  Book  37. 


Appellant's  claim  arose  on  or  about  the  last 
day  of  December,  1865.  Hia  petition  was  not 
filed  within  siijearsfrom  that  date,  and  not  un- 
tilNovember22,187a.  The  Government  pleaded 
limitation,  and  the  petition  was  dismiseed  upon 
the  gi'ound  that  the  claim  was  barred. 

ClainlBnt  was  engaged  la  the  service  of  the 
insurgent  Qovemment,  but  he  inatsts  tlut  in 
virtue  of  the  amnesty  Proclamation  of  Decem- 
ber 25,  1M03.  his  disabilities  were  removed,  and 
his  rights,  privileges  and  immunities,  under  tbe  [125] 
Conslitulion,  restored.  Uis  specific  contentioa 
is,  that  within  the  true  meaning  of  the  Statute, 
liis  claim  was  not  cognizable  by  the  Court  of 
Claims,  and  did  net  accrue,  until  he  was  in  such 
position  that  he  coold  invoke  its  jurisdiction. 
That,  it  la  asserted,  was  impossible  befoi-e  the 

Bolnulgation  of  the  amnesty  Proclamation  of 
ecember  25.  1868  [IG  SUt.  at  L.,  7111. 
WeBaidin»;£7ral7(  V.  (T.  S.,  1031,.  8., 440 
[SXVI.,  193],  that  the  Oovemment  could  not 
be  sued  except  with  its  consent,  and  that  it  may 
restrict  the  Jurisdiction  of  the  Court  of  Claims 
to  certain  classes  of  demands.  The  Acts  in 
question  do  contain  restrictions  which  that  court 
may  not  disregard.  For  instance,  where  it  ap- 
peal's in  the  case  that  the  claim  is  not  one  for 
which,  consistently  with  the  Statute,  a  judg- 
ment can  be  given  against  the  United  States, 
it  is  the  duty  of  tbe  court  to  raise  the  qoeation 
whether  it  is  done  bv  plea  or  not.  To  tnatctass 
may  be  referred  claims  which  are  declared 
barred  ifnot  asserted  within  the  time  limited  by 
the  Statute.  Whai  claimsarelhusbarred?  The 
express  words  of  tbe  Statute  leave  no  room  for 
contention.  Ecery  claim,  except  those  specially 
enumerated,  is  forever  barred  unless  asserted 
nithln  sis  veors  from  the  time  it  first  accrued. 
And  that  there  might  be  no  misapprehension  as 
to  the  intention  of  Congress,  the  Statute,  after 
enumerating  the  cases  lo  which  the  limitation 
of  six  years  should  not  apply, declares  that  "No 
other  Jisability  than  those  enumerated  shall  pre- 


disabllitv  arising  frcm  the  claimant's  innbiUly 
to  tmthlully  talce  the  required  oath.  It  has  no 
more  authority  to  engraft  that  disability  upon  . 
the  Statute  than  a  disability  arising  from  sick- 
ness, surprise  or  Inevitatile  accident,  which 
might  prevent  a  claimant  from  suing  within  the 
time  prescribed.  Appellant's  claim.  If  any  he 
lias  or  had.  accrued,  withtb  the  nieaningoi  the 
Statute,  when  the  Government  came  under  a 
legal  obligation  to  pay  tbe  amount  thereof.  Id 
other  woi^'i,  it  accrued  against  the  Govemnicnt , 
when,  had  the  transaction  recited  In  the  pcti- 
tion  occurred  with  a  citizen,  it  would  hove  ac- 
crued against  that  citizen.  That  the  clalmacl 
was,  at  that  time,  or  any  time  prior  to  Decem- 
l)er2S,  1868.  unable  bvrcasonolhiscoDnccllon 
with  the  rebellion,  a  c&cumstonce  for  which  the 
United  States  WBsiu nowise  responsible,  locom-    ,,„_, 

Ely  with  the  terms  upon  which  the  Government  [•••] 
od  consented  lo  be  sued  In  the  Court  of  Claims, 
is  bis  misfortune  and  cannot  have  the  effect  of 
enlarging  tbe  time  fixed  by  the  Statute  of  Lim- 
itations. His  remedy,  If  the  claim  be  a  valid 
one,  is  to  apply  to  tbe  Legislative  Department 
of  the  Government.  The  courts  cannot,  in 
view  of  the  language  of  the  Statute,  exclude 
from  computation,  on  the  Issue  of  limitation, 
the  time  Interveidng  between  tbe  accming  of 
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the  claim  in  I86S  and  tbe  promulgation  of  the 
omuestj  Proclamation. 

TIis  judgment  iMutbe  (firmed.  Iiitm>ordend. 

Traooopf,  Tart:  _ 

James  H.  MoKemier.  Clerk,8up.  Court,  tT>  S. 
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EDWIN  L.  BRADY. 

EDWIN  L.  BRADY,  Appt., 

ATLANTIC  WORKS. 

(See  B.  C,  IT  Otto,  VeSOi.} 

Lttltn  jMlent—deiiffa  and  ei/jeet  of  patent  lavm 


*L  Letten  patent  granted  to  Edwin  L.  Btadr, 

T, , —  w-iSk   .„  jn  improved  - — —  ' — ' 

s,  declared  to  be 


boai 


Deoember  IT,  IBST,  ___ 
for  exosTUliis  rlvere, 

want  of  novelty  and  Ini 

2.  The  dsalKn  of  tlie  patent  lawB  Is.  to  reward  those 
wbo  make  eome  Bubstanttal  dtaooverr  or  luventkm, 
which  adds  to  our  knowledge  and  nutkeeattepln 
advanoe  In  the  ustful  arts.  It  waa  never  their  ob- 
ject to  nant  a  monopolrlor  every  trtfllns  device, 
every  diadow  of  >  imde  of  an  Idea,  which  would 
uaturallT  and  ipontaneoiulr  ooonr  to  any  tkllled 


S,  Although  B  patent  Is  not  let  up  br  way  of  _ 
fense  In  an  answer,  yet  if  the  invenuon  patented 
thereby  la  afterward!  put  into  actual  use,  the  date 
of  the  pateot  wtU  be  evidence  of  tbe  date  of  the  In- 
vention <ni  a  queitlon  of  priority  between  different 
partlee. 

4.  One  person  recedving  from  another  a  full  and 
aoourate  deaoripUon  of  a  useful  Impcoreoient,  caa- 
not  eppropriate  it  to  himself  1  and  a  patent  obtained 
by  him  tbeief  or  will  be  void. 

[Noa.  101, 108.1 
Argutd  Jan.  17, 1883.      Deei£d  Xar.  5.  J 


The  hiatory  and  facu  of  the  case  appear 
the  opinion  at  the  court. 

Mr.  Wm.  a.  Mjhut.  Alt.  Attg-Oen.,  for 
the  Atkmtic  Worlu. 

Jfettrt.  WmUm  A.  Abbott,  ABiert  A.  Ab- 
bott and  John  S.  Abbott,  for  Brady. 

Mr.  Juttiee  Biwdley'  delivered  the  opinion 
of  the  court : 

Tiiia  case  arises  upon  a  bill  in  equity  filed  by 
Edwin  L.  Bradv  a^uat  Tlie  Atlantic  Works, 
a  Corporation  of  KtaBBachusetts,  having  worlc- 
Hhops  and  a  place  of  business  in  Boston,  pray- 
ing for  an  account  of  pro&ls  for  tnillding  a 
dredge-boat  In  vlolatioD  of  certun  letters  pft- 
tent  granted  to  tbe  complainant  bearing  date 
December  17,  1807,  and  tor  an  inJuncUon  to 
restrain  the  defendants  from  making,  using  or 
selling  any  dredge-boat  In  vltdation  of  saidlet- 


the  patent  aUeged  to  be  InMnged.  The  fol- 
lowing are  the  material  puts  oTthe  apedflca- 
Uon; 

"  The  excavator  consists  of  a  strong  boat, 
propelled  by  one  or  two  propellera  placed  in 

•Head  notes  by  Mr.  JvtOee  BRAnLBZ. 
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the  stem  of  the  boat.  I  prefer  two  propellNi, 
aa  affording  greater  power  and  rendenng  the 
boat  more  manageable  in  steering  in  crookad  [i 
channels.  Tbla  propeller  Is  driven  in  the  ordi- 
nary manner  by  steam-engines  of  ordinary  Mm- 
atruction.  Near  the  bow  of  the  boat  I  place 
anotb^  steam-engine,  driving  what  I  call  the 
'mod  fan,'  whicfi  projects  from  and  in  front 
of  the  how  of  the  boat  This  is  formed  b^  a 
set  of  revolving  blades  shown  at  A,  turned  like 
the  propellers,  by  a  shaft  passing  through  a 
StufOng  box,  D.  The  blades  are  shaped  some- 
what like  those  of  a  propeller,  but  they  are 
abarper  on  their  fronts  and  1^  inclined  on 
their  faces.  Tlieee  blades  should  extend,  t»y, 
two  feet  below  the  bottom  of  the  boat,  and  tbdr 
object  is  by  their  rapid  revolution  to  displace 
the  sand  and  mud  on  tbe  bottom,  and  stirring 
them  up,  to  mix  them  with  the  water  so  that 
they  may  be  carried  off  by  the  currenl. 

The  motion  of  the  '  mud  fan '  tends  to  draw 
forward  the  boat,  sasiating  the  propellers. 

All  the  engines  may  be  driven  by  one  >iel  of 
boUcTs,  F,  placed  amidshipB.  In  order  tiiat  the 
'  mud  fan '  may  be  brougtit  in  contact  with  (he 
bottom,  I  construct  the  boat  with  a  series  of 
water-tight  compartments,  £,  placed  in  tbe  bow 
and  atern,  and  on  each  side  of^the  center,  aroid- 
shipe,  into  which  tbe  water  may  be  permitted 
to  flow  through  pipes  so  as  to  sink  tbe  vessel  to 
the  required  depth;  the  compartments  bdnc  w 
placed  and  proportioned  ttut  the  vesael  snail 
sink  with  an  even  keel,  bv  which  the  effective 
action  of  the  '  mud  fan , '  tne  propellers  and  tlie 
steering  apparatus  is  preserved,  the  boat  being 
managealMe  at  any  depth.  A  larre  pump,  B, 
driven  by  the  engine,  is  connected  oy  pipes  with 
all  the  o^mpartnients,  so  that  the  water  may  be 
ptimped  out  when  necessary  to  raise  the  boat 

I  am  aware  that  boats  have  been  constructed 
with  compartments  to  be  filled  witti  water,  to 
sink  the  dredging  meclinnism  to  the  bottom, 
by  loading  the  end  of  the  boat  in  which  such 
mechanism  is  placed ;  but  tliis  construction  is 
Bubject  to  the  diaadvanlsge  of  ret^uiriDg  more 
complicated  nutchinery  for  dredging,  in  order 
that  it  may  be  accommodated  to  the  Uaclinatioii 
of  the  lioat,  and  to  tbe  further  disadvantage 
that  the  boats  thus  inclined  are  comporativdy 
unmanageable. 

What  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is ; 

1.  A  dredging-Doat,  constructed  witb  a  series 
of  water-tight  compartments,  so  proportioDed 
and  arranged  that,  aa  they  are  filled  with  water, 
the  boat  snail  preserve  an  even  keel,  and  the 
dred^g  mechanism  be  brou^t  into  action 
without  any  adjusting  devices,  subetaotially  as 
set  forth. 

9.  The  combination  of  the  '  mud  Can '  at- 
tached to  a  rigid  shaft,  and  a  boat  containing 
a  series  of  water-tight  compartments,  E,  so  ad- 

Iusted  as  to  cause  the  boat  to  settle  on  an  even 
:eel  as  the  compartments  are  filled  iritb  water, 
and  a  pump,  B,  for  exhausting  the  'watar  from 
all  Uie  compartments,  snbatantially  as  set 
forth," 

The  defendants,  in  their  answer,  denied  tbe 
validity  of  tbe  pMent,  and  denied  Infrlngonent 
of  any  valid  p^ent  of  the  complainant.  They 
then  stated  the  circumstances  ondw  -which  tbev 
came  to  construct  tbe  dredge-boat  compdined 
of,  namely:  that  in  October,  1B67,  the  Qovem- 
107  r.  R 
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■at  i)f  dw  United  StMea  advertUed  for  pro- 
fmk  f«  bnUdine  «  dredge-bont  for  the  tnouQi 
of  Ikt  MMMtppl  River,  accordine  to  certain 


tbmd  HUKTrWon  of  a  United  States  officer, 
it  ctsbimny  wjih  tbe  Btipulatioas;  and  the 


■tkXM  were  made  and  f iiniMied  bj 


nd  rac  tbe  Tv^t  of  his  own  BCudy,  obeervo- 
Um  nd  aperiencc,  and  that  so  fur  as  (hej 
•at  wmaal  be  van  tbe  autLor  of  tbcm.  Thej 
!attcru)«d  by  their onsvrer.aa  amended,  as 
t.tamt:  "That  Uicplansand  Kpcdflcations  by 
mUcfa  the  uid  dredce-boat  was  conatructeo 
"n  DM,  and  tbe  said  drcdge-boat  itself  was 
tMt  Br«lnT«itJoD,  orooTeland  original;  but 
''^■me,  and  the  principle  of  said  dmloe-boat, 
bidkH9*atiBtatitiallj  knovni  and  publicly  used 
bdoK,  to  wit:  at  New  Orlesns,  on  the  mouth 
■i  the  HiNiMippl  KiTer,  In  tbe  year  1859.  in  tbe 
MM  dndge-boat  Enoch  Tnin,  bv  Charles  H. 
^  tr  noma*  O.  Mackie,  ancf  William  A. 
Mt.  oopanncra,  onder  tbe  firm  of  Hyde  & 
«fcie,  sad  by  Henry  Wright;  and  had  also 
^1  oied  •nd  ftppbed  in  the  construction  of 
|(t»dnA  Bofdtora,  ao-mOed,  boUt  by  tbe  Uni^ 
I  <iMtaGoTCniment during thelate rebellion, 
ui  Idhc  phot  M  On  allwd  patent  or  iuven- 


n*  aHwer  foitber  staled  tliat  in  166S  and 
'■'K.  pdv  lo  tbe  date  of  Brady's  alleged  In- 
■vte.  he  WM  acting  bs  agent  for  one  T>-ler, 
^'■ijita^out  ft  contract  With  the  goTcmment 
i*  ttr  li^ntrcsneiit  of  the  month  of  tbe  Jlis- 
•Mppi  tti^^  tbnt  Oeoenl  HcAUster  was  then 
'BMad  al  Krw  Orleans  to  supervise  and  in- 
n-%  «■  b^alf  of  the  Uoiied  States,  the  eie- 
•-^**id  itae  contract;  that  Brady  was  Sttiof; 
•^!  pumilug  ft  ateamboat  for  tbe  purpoi^  on 
■  ;m  adfc^  different  from  that  of  his  alleged 
nMsft;  thni  McAkster  then  detailed  and  de- 
■Ttal  lo  htei  ft  plan  for  s  dredge-boat  iden- 
'•nl  via  Am  of  the  boat  constructed  by  tbe 
'^■■^■■t  which  plan  UcAhfster  communl- 
^a<l  ID  iW  board  of  eneiiieen  of  tbe  army 
rl«r  Ac  date  of  the  alleged  Inrention  by 
L._    ^   _~     .  .   . ■  failure,  and  the 


_  . .d;  that  then  Brady  made 

f^'Umt  for  ft  biiftt  on  the  plan  deaaibetl  lo  bim 
-•  fcibanr.  ftDd  aftcrwarda  claimed  to  be  tbe 
<<  if ,  ftBd  made  application  for  his  pa- 
■  '  "  -■  (  Mme  alter  the  detend- 
woik  on  the  boat  com- 

_     _         .  1,  and  on  a  hearing  bef  ore 

■  CMflcfd,  In  SeMenber,  1BT6,  a  de- 

"    ii,de«jarliie 


of  16,604.82.  Both  parties  excepted,  bat  their 
ozceptioDB  were  overruled,  and  a  final  decre^ 
in  accordance  with  the  report,  was  rendmd 
October  9,  ISffl,  with  costs.  Both  parties  have 
appeated. 

The  most  Important  question,  and  fint  to  be 
considered,  is  tbe  validily  of  tbe  patent. 

It  b  obriouB  from  reading  tbe  speclflcatioii 
tbot  tbe  alleged  invention  consists  mainlv  in 
attaching  a  screw,  which  tbe  patentee  calls  b 
mud  fan,  to  the  forward  end  of  a  propeller 
dredge-boat,  provided  with  tanks  for  settling 
her  in  tbe  water.  It  is  operated  by  sinking  tbe 
boat  until  the  screw  comes  in  contact  with  the 
mud  or  ssnd  which,  bv  tbe  revolution  of  tbe 
screw,  is  thrown  up  and  mingled  wlA  the  cur- 
rent. Tbe  use  of  a  series  of  tanks  for  tbe  pur- 
pose of  keeping  tbe  vessel  level  while  she  set- 
tles is  an  old  contrivance  long  used  in  dry- 
docks,  and  is  shown,  by  the  evidence,  to  have 
been  used  in  many  ligbt-droft  monitors  durlns; 
the  late  war.  The  defendants  themselves  built 
one  of  these  vessels,  Tbe  Casco.  Mr.  Edwards, 
tbe  prceideot  of  Tbe  Atlantic  Works,  In  his  tes- 
timony says;  "Tbe  Cssco  was  buiit  double, 
leaving  a  water  space  on  each  side  nearly  tbe 
entire  length  of  tbe  vessel,  with  an  arxangemeDt 
of  valves  for  flooding  tbe  compartments  at 
pleasure,  for  tbe  purpose  of  sinking  the  vessel 
to  tbe  desired  dtwt  of  water,  and  with  power- 
ful steam  pimips  to  pump  tbe  water  out  for  tbe 
purpose  of  raising  it  in  the  water.  The  com- 
partment on  tbe  nde  was  divided  Into  several, 
and  one  or  all  of  them  could  be  filled  as  desired. 
The  object  was  to  enable  them  to  put  her  on  an 
even  keel,  or  to  raise  or  depress  one  end  at 

Eleasure."  The  employment  of  their  screws 
y  propeller  ships,  driven  stem  foremost,  for 
tbe  removal  of  sand  and  mud  accumulatt^  at 
tbe  mouths  of  tbe  Mississippi,  bad  frequently 
occurred  years  before  the  patentee's  invention 
Is  alleged  to  bave  been  made.  Several  fVench 
steamers,  one  of  which  was  named  Tbe  Francis 
Arago,  had  used  this  method  there  priorto  the 
year  1859.  In  that  year  The  Enoch  Train,  a 
double  propeller,  that  is,  having  two  screws  at 

, ._....  ,ras  used  in  the  same  woy  by  certain 

rs,  imder  the  government,  lor  dredging 
the  mouth  of  tbe  Mississippi.  Mr.  Hyde,  one 
of  tbe  contractors  and  owners,  in  Ms  lestimonv 
describes  her  construction  and  operation  as  fol- 

'  ■  She  was  a  propeller  of  burden  between  three 
and  four  hundred  lonf,  with  two  propeller 
screws  at  her  stem,  about  nine  feet  In  diameter 
each;  the  cylinders  were  Ibirty-di  Inches  In 
diameter  and  thirty-four  Inches  stroke;  she  had 
one  doctor  engine;  was  fitted  also  with  a  large 
wrecking  pump,  with  two  low-pressure  boilers; 
engines  were  also  low-pressure  engines.  Her 
draft  of  water,  in  ordinary  trim,  with  three 
hundred  barrels  of  coal  on  board,  was  about 
thirteen  feet  aft,  and  a  little  less  at  the  bowa. 
By  ordtoarv  trim,  I  mean  tbe  usual  sailing  trim. 
The  propeller  screws  were  one  on  each  quarter,  ; 
or  each  side  of  the  stem  post  Before  going 
to  dredging  ott  the  bar,  I  titled  her  up  v^tb  a 
water-tig^t  apartment  or  tank,  at  the  stem,  by 
a  bulkhead  funning  athwart  ships;  say  about 
twenty  or  tweoty-flve  feet  from  Ibe  stem.  That 
space  waa  divided  by  a  fore  and  aft  bulkhead, 
making  two  water-tight  comptrtmenta. 

The  mode  of  Ming  the  compartments  w" 


"Ijlc 
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by  stop-cocka  in  the  sides  of  the  vessel  openinK 
into  the  water-tight  computment;  the  draft  of 
water  could  be  hicreased  from  her  Datural  draft 
of  water,  say  thirteea  feet  to  eighteen  feet,  ac- 
cording to  the  qu&ntJtj  of  water  let  iuto  the 
lauke.  The  mode  of  operating  was  bj  running 
the  vessel  up  and  down  over  the  bar,  and  thus 
stirriog  up  the  mud  with  the  propeller 
When  the  water  was  too  shoal  for  her 
over,  the  stem  of  the  vessel  was  turned  to*  tlie 
bar,  and  she  was  run  stem  on,  the  engines  be- 
ing reversed.  Whenever  we  got  done  working 
on  the  bar  there  was  a  valve  in  the  water-light 
compartmenta  for  letting  the  water  into  the 
hold  of  the  vessel,  from  which  the  water  was 
pumped  out  of  the  vessel  by  the  steam-pumps, 
and  the  vessel  would  then  be  left  at  her  oidi- 
nary  draft 

lilt.  13.  Please  to  state  bow  you  happened  to 
employ  this  mode  of  dredging  by  The  Enoch 
Train. 

Ans.  Well,  I  thought  it  would  be  an  effect- 
ual way  of  removing  the  mud  from  the  Ijar; 
that  by  the  screws,  coming  in  contact  with  the 
mud  and  deposit,  and  the  revolutions  of  tbe 
screws  about  aisty  times  a  minute,  would  create 
a  current  of  water  by  which  the  sediment  would 
be  washed  away." 


operations  were  conducted,  is  to  tbe  st 
Dort.  He  ssTs; 

r  propeller 


epur- 


"  We  used  to  work  our  propellers  in  cuttmg 
up  the  mud.  The  operation  consisted  in  cutting 
tuougb  the  mud  with  our  propellers.  Some- 
times we  went  at  tbe  mud,  stern  foremost, 
sometimes  sideways  and  sometimes  bows  on. 
When  I  went  to  tbe  bar  at  first,  there  was  about 
fifteen  feet  of  water  on  it,  and  iihcu  I  quit  oper- 
ating there  were  eighteen  feet  on  it  in  most 
places.  Where  the  watei'  was  shallow,  we  in- 
variably went  at  the  mud,  stern  foremost.  Tbe 
stem  was  always  loaded  down  to  eighteen  feet 
when  dredrang,  but  the  bows  were  not  loaded 
down.  In  OKSging,  liie  stem  was  a'ways  sev- 
eral feet  lower  down  than  the  bows  jay  three 
or  four  feet." 

The  boat  built  by  the  defendants,  which  was 
[  198]  called  The  Essavons,  was  operated  in  precisely 
the  same  way.  Being  built  cspressly  for  dredg- 
ing, her  dredging  screw  was  placed  at  her  stem, 
it  is  true;  but  her  mode  of  operation  was  the 
same  as  that  of  The  Enoch  Tniin.  Her  mastt^r, 
Putnam,  describes  it  as  follows: 

"  The  method  vre  iise  is  to  go  outside  the  bar 
into  deep  water;  then  we  sink  the  dredging  end 
of  the  vessel  by  filling  up  the  Tanks  at  that  end 
with  water  to  any  depth  required.  Then  we 
start  the  propelling  screw  at  the  other  end  of 
the  vessel,  and  go  in  with  that  until  the  vessel 
grounds;  Utenwestop  the  propelling  screw  and 
start  the  dredging  screw;  and  as  that  screw>re- 
Tolves,  it  cuts  up  the  mud  at  the  bottom  and 
drags  the  vessel  after  it  at  the  same  time;  after 
going  as  far  as  we  wish  we  slop  the  dredging 
screw,  lower  the  rake  at  the  dredging  end,  and 
back  out  into  deep  water,  using  either  or  both 
of  the  screws  to  go  bach  with,  thus  dragging 
the  mud  after  us  that  the  dredging  screw  has 
cut  up  from  the  bottom,  and  carrying  it  out 
into  deep  water;  or  rather,  the  operation  is, 
that  the  dredging  screw  agitates  the  mud  and 
throws  it  up  into  the  surface  current,  and  the 

44a 


;e  extent,  while  llie 
le  bottom  ind  >1go 
carries  out  whatever  is  broken  up  by  the  screir 
and  settles  from  the  current.  After  backing 
out  into  deep  water,  we  hoist  the  rake  and  go 
hock  again  and  repeat  tbe  operation.  Wbeave 
first  arrived  at  the  bar,  we  made  several  eitieri- 
ments  as  to  the  best  mode  of  dredging,  but  tbe 
mode  above  deacritied  we  found  to  be  tbe  aa- 
rect  one,  and  have  ever  since  used." 

Nearly  all  tbe  witnesses  examined  on  Ibe 
subject  declare  that  there  Is  no  diflerence  is 

finciple  between  the  modeof  operatioa  of  Tbe 
noch  Train  and  that  of  The  Essayons.  Th« 
scraping  or  raking  apparatus  is  not  mentional 
in  the  plaintiff's  patent  at  all.  This,  as  will  be 
hereafter  seen,  is  part  of  the  original  dtsigaoC 
(General  HcAJester,  the  government  officer  nho 
bad  charge  of  the  improvement  of  the  mouth 
of  the  HJ^iasippl. 

It  is  further  noticeable,  that  The  EsBayons.t! 
is  atiundantly  eslablish«l  by  the  evidence,  al- 
ways worked  with  her  stem  sunk  and  depressed, 
ana  never  with  an  even  keel,  upon  nhich  spe- 
cial emphasis  is  placed  by  the  patent  in  suit. 

It  may  well  be  asked,  at  this  point,  wbeie 
was   there  any  invention    in   the   device  de- 
scribed  in  the  patent!     Was  it   invention  to 
place  a  screw  for  dredging  at  the  stem  of  the 
boat?    Nothing  more  than  this  waa  in  teahty 
suggested   by  tbe  patentee.     And  that  wbj 
substantially  what  was  done  with  the  Frcnrb 
steamers  prior  to  185B,  and  with  The  Enoch 
Train  in  that  year.     They  were  turned  end 
for  end,  and  tbe  stem  was  used  as  the  stem, 
and  the  screws  went  forward,  working  in  the 
bottom  deposit  in  advance  of  the  vesselB.  When 
The  Enoch  Train  was  procured  for  the  service 
which  she  performed,  ^e  was  ready  made,  and 
ihe  contractors,  to  save  time  and  expense,  sim- 
ply supplied  her  with  a  tank,  in  omer  to  settle 
her  to  the  proper  depth,  and  they  found  her 
very  serviceable.    Had  she  been  built  for  a 
dredge-boat,  with  the  design  of  u^g  screws 
for  £-edging  as  she  did  use  tbem,  can  it  be 
doubted  that '  her  dred^ng  screw  vrould  have 
been  placed  forward   instead   of   turning  her 
stem  forward?  Would  not  this  have  been  sug- 
gested by  ordinary  mechanical  akillT  Tbv  pUn 
and  mode  of  operation  would   have  been  pre- 
cisely the  same.    When,  after  this,  the  govem- 
ment  proceeded  to  buQd  a  boat  exprewl^  for 
dredging  the  mouths  of  the    Mississippi,  vfe 
should  naturally  expect  to  find  it  built  as  The 
Essuyons  was  built,  with  her  dredging  K-niei 
at  the  stem  instead  of  the  stem.  The  making  o1 
them  with  longer  blades  than  those  of  the  pro- 
pelling screw,  and  sharpened  at   the   pcdot.- 
would  be  a  matter  of  course.     No  invenlioi 
would  be  requisite  for  any  of  these  amiif;^ 
menis.   It  seems  to  us  that  the  whole  ptincipti 
of  Tlie  Elssayons'  construction  and  f  umisbnmit 
well  as  tlial  of  the  patent  in  question,  -vc-^ 

iticipated  by  The  Enoch  Train,  if  not  by  tli 
French  steamers,  and  that  a  patent  for  tb^ 
principle,  though  qualified  by  the  natural  ii 
cidents  and  adjuncts  of  its  appUcation,  ougt 
-:>t  to  be  sustained. 

The  process  of  development  In  manufnctvax^ 


which  tbe  skill  of  ordinary  head  wot* 

englncera  is  generally  adftquate  to  devise,    u 
wucb,  iadeea,  are  tbe  jmtuni  and  pnqter   i>i 
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_,  «vdiK|)>Kathe  nay  foribenext,  and  each: 
'  EsaDj  taken  bj  spoDtaneoui  trials  and  at- 
umftt  in  •  ImadJed  dUTerent  places.  To  grant 
Id*  rinffe  partj  a  moDopolj  of  every  alight  ad- 
mM  raaae,  except  where  tbc  ezerdse  of  lu- 
TBlian,  Koxwhal  above  ordinary  mecbBiiicBl 
ira^oeaia^  ASH,  i»  distincllj  shown,  Is  un- 
jDR  tn  priDci{de  and  injurious  in  its  conse- 

TW  tlcdgD  of  the  patent  laws  is  Id  reward 
ibkc  «bo  make  some  aubetantial  iliKovery  or 
mnaHia,  whicli  adds  to  our  knowledge  and 
ntci  a  Mep  in  advance  in  the  useful  arts. 
^DAtDToUAra  are  worth;  of  all  favor.  It  was 
■mr  ibe  object  of  those  laws  to  grant  a  mouop- 
^  twcTtrr  tilflingdevlce.  ever;  abadow  of  a 
riadiof  an  idea,  which  would  naturally  and 
iftmOoeoiiely  occur  to  any  skilled  mechaiiic  or 
cftrttot  in  tbe  ordinary  progress  of  mauufact- 
iRL  Sod)  an  indlacrinunate  creaiion  of  ei- 
rtqan  prirfl^ee  lends  rather  to  obstruct  than 
t>  MiBnlaie  invention.  It  creates  a  class  of 
■fecaklive  scbemers  who  make  it  their  busi- 
KMiewMcb  tbe  advnndng wave  ofimprovc- 
am,  and  gacber  its  foam  in  the  form  of  pa- 
koHd  BonopoUeB,  which  enable  tbero  to  lay  a 
^orj  tax  npoD  ihe  industry  of  the  couutn-, 
viikoat  eoatributing  amthing  to  the  rcftl  ail' 
infoBfut  of  the  arts.  It  embarrasses  tbe  boD- 
M  piiiiult  of  businens  with  fears  and  appre- 
MiiaM  of  oMcealcd  liens  and  unknown  lla- 
Wrtrs  lo  lawsulia  and  vexatfouf  wcouotluits 
fcr  jntu  niMle  In  food  faith. 

Bu  Tie  Eoocb  "mhididnot  exhiultall  loat 
vvdcoeln  tbe  matter  of  dredge-boats  aii;^rlor 
t}lhtaIkcediDventioD  of  Brady.  If  tbe  appli- 
'attca  of  au«dging  screws  to  ILeslemofaboat, 
dtnvB  by  ■  propeller  or  otherwise,  was  not 
I'tMaBy  exhibited  In  The  Enoch  Train,  it  was 
'olabty  pxhf  tnted  in  the  invention  of  one  Eph- 
;*!"  B.  EUabop,  which  was  patented  in  April, 
!^.  and  was  appUed  bv  Bradv  himself  to  a 
inl(i^tm<mIledTheWi;;ginsFcrTy,lltIcd  up 
odapenlud  by  him  at  the  mouth  of  the^lissis- 
■nri  ia  I8M.  This  boat  was  propelled  by  an 
-rfaarv  center  paddle  wheel,  and  (o  the  bow 
■•w  tod  two  revolving  conical  shaped  screws, 
vtkL  «  briiu  let  down  lo  tbc  rivor  bottom. 
'-■1  md  milTta  op  the  mud  and  sand  and 
fmi  it  to  float  away  in  the  current.  Each 
*^>  waa  driven  bv'a  separate  steam-cnpine. 
^Aoraisxamlnedoi  a  witness,  and  te^^Ii tied 
•J'  'Ir  Idra  oocurrrd  bi  him  from  seeing  a  stern 
I  i>>l  *amt  on  tbe  Arkansas  Klver  make  a  cban- 
fc!I-v  Wv»»K  by  turning  s1emforemo-.tDnd  re- 
— • — -nl  by  the  revolution  of  her 
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.UnallKiSariSSS,  I  was  then  kcephic  store 
«  T»a  Barm.  Arkansas.  The  difflcully  'if 
r^a;  rxvt*  up  the  Arfcan-'os  River,  in  coose- 
■;*•«'  at  Mad  bars,  was  very  great — so  great 
>■  *•  had  a  cargo  of  gi>od.<i.  nearly  a  whole 
vol  'r^d.  ttat  wmi  dctaioeil  in  consetjuence  of 
*Bd  ban  tor  at  leant  eight  months  before  she 
"^**  irb  Van  Biurn  from  Pine  Bluff,  Arkon- 
•<•  tkvlaf  this  DcrcMiity  of  removing  these  ob- 
f  MitMi.  ho-1  koowint; all  about  the  usual  ma- 
ikHBBin  Ifaat  date  diat  hail  liccn  Invented. 
■4  Aw  rtjnritj,  and  knowing  of  the  very 
^WiMD^u<if  vidimrat  that  must  be  removed 
*  *  i«»  ipiod.lt  ann-ared  to  me  abscdulely  nec- 
^■7  Aa:  BacUony  of  greater  capacity  and 


strength  should  be  Invented,  and  thinking  upon 
this  subject,  I  thought  of  and  planned  out  one 
or  more  spirally-flanched  screws,  to  be  rotated 
b^  machinery  on  deck  of  a  boat  or  In  her  hull, 
with  tbe  large  ends  of  the  spiral  screws  down, 
with  sharp  cutting  corners  or  points,  the  screws 
to  revolve  right  orfd  left  powerfully,  intended 
to  elevate  the  sediment  up  the  inclination  of  the 
drum  by  reason  of  the  powerful  motion  of  those 
drums:  the  water  being  comparatively  still, 
would  necessarily  force  Uie  sediment  up  tbe  in- 
clination of  the  screns,  and  throw  tbe  sediment 
off  to  the  right  and  left  Into  the  water,  which 
would  carry  it  to  harmless  localities.  This  was 
the  first  plan  that  was  afterwards  developed  into 
my  potent." 

In  the  fall  of  1886  Biady  and  several  other 
persons  associated  with  him,  Bishophimself  be- 
ing interested,  made  a  contract  witli  the  govern- 
ment todredg^  the  southwest  pass  of  the  Mis- 
sissippi, and  procured  for  the  purpose  The  Wig- 
gins Ferry,  and  fitted  up  her  bow  with  Bi^- 
op's  apparatus.  Brady  had  the  superintend- 
ence of  ber  fitting  up,  and  of  operating  her  aft- 
er she  was  ready  for  work.  They  commenced 
upon  her  in  November,  1866,  but  did  not  get 
herstarted  until  the  19th  of  March,  1867.  After 
working  with  her  for  several  mouths,  and  flod- 
ingthat  she  was  not  strong  enough  for  tbe  work 
reouired  in  tbe  southwest  pass,  and  that  the 
sediment  wouldlillupaf;ain  when  she  was  tikken 
off  for  repairs,  although  they  often  succeeded  in 
deepening  the  channel  three  or  four  feet,  the 
contract  was  abandoned.  Fora  common  river  rso21 
bottom  she  would  have  answered  well  enough, 
Mr.  Roy,  one  of  the  parties  interested  in  her 
and  who  was  on  herfor  several  daysat  the  com- 
mencement of  ber  operations,  says  that  in  the 
pass,  before  trying  the  bar,  she  worked  very 
successfully.  If  her  machine^  was  not  strong 
enough  for  accomplishing  the  hard  work  to  be 
doneonthebar,  she  was, nevertheless,  well  fitted 
for  tighter  dredging.aud  exemplified  in  her  con- 
"' — '■ —  the  use  of  screws  at  her  stem. 


It  if 

by  way  of  defense  in  the  unswer;  but  there  C 
no  dispute  as  to  the  lime  it  was  issued,  and  that 
fuct,  logetlicr  with  Bishop's  tftitimony,  makes  It 
clear  that  his  invention,  which  was  exemplified 
in  The  Wiggins  Fern',  was  made  as  far  back 
ns  ISTiS,  anticipating  Brady  according  lo  bis  own 
sliowiug  for  at  laist  scvcu  or  eight  years. 

It  is  clear,  then,  that  Brady  did  not  invent 
the  furuishinj-  of  vesteis  wiih  water  tanks,  so 
nrmngcil  as  to  sink  tbcm  ou  an  even  keel:  for 
lUesc  ]iwl  bi>?n  used  long  before  In  tbc  ligbl- 
drafl  monitors;  ho  did  not  invent  the  uscolre- 
■olviDg  screws  on  a  drcdpiiig-liout,  for  culling 
ind  Ktirring  up  the  mud  and  sediment;  for  these 
had  Ix-cn  used  tor  tlintpurpoBC  on  the  French 
Rteamci's.  and  on  TlicEnocb  Train,  in  and  prior 
to  IsnO;  hcdid  not  invent theuscarwBtcrtank.s 
in  a  drcuging-1)oat  for  sinking  the  screws  down 
to  the  bottom  or  bar  (o  ho  dredged,  for  llilfl 
plan  bad  been  adopted  in  The  Enoch  Train;  he 
did  not  invent  tlie  application  of  wrew^  lo  llic 
forward  end  of  a  drciljie-boat,  so  as  lo  work  in 
advanee  of  tho  boat,  for  ihls  ha<l  been  vlrtuiilly 
done  on  TTie  Enoch  Train,  end  was  formally 
done  on  The  Wiggins  Fern',  the  plan  of  wliicli 
had  been  invented  by  Bishop  in  ltV>8.  What, 
then,  did  he  Invent?  Did  he  make  a  selection 
and  combination  of  these  elements  that  would 
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not  have  occoned  to  bbj  oidinoir  skilled  engi- 
neer called  upon,  vith  ul  this  prerious  knowl- 
edge and  aqMrience  before  him,  to  devise  the 
C0DStnictI<Ni  of  a  strong  dredge-boat  for  use  at 
the  mouth  of  the  Hisaisdppit  We  tUnk  not 
We  think  that  there  is  no  reasonable  ground  for 
an  V  such  proloiBlon. 
But  if  a  oiSerent  Goncluirion  could  be  reached, 
[203]  to  our  minds  It  is  as  certain  as  any  fact  depend- 
ing on  conflicting  testimoo;  can  be,  that  Brady 
d^ved  the  ideas  embraced  in  his  patent  from 
General  McAJester,  thegovenimentofficembo 
in  1866  and  1667  hod  cWge  of  the  improre- 
ments  at  the  mouth  of  the  UiasisBippi  River, 
and  that  he  never  conceived  these  ideas  till  thej 
were  communicated  and  explained  to  him  by 
General  McAlester  during  the  fitting  up  of  The 
Wiggins  Ferry  at  New  Orleans  and  during  the 
progress  of  her  operations  at  tbe  SoutbweGt 
Paes.  It  Is  proved  by  overwhelming  evidence 
tliat  during  tbe  whole  period  of  her  fitting  up, 
and  until  it  was  developed  by  ber  working  on 
the  bar,  that  sbe  was  iDcapable  of  performing 
the  work  required  of  ber  at  Uiat  place,  that  Brady 
regarded  and  spoke  of  Bisbop's  plan  as  tbe  best 
possible  plan  tbat  could  be  devised,  and  that  al- 
though deepiy  interested  in  the  success  of  the 
operationB,  he  never  alluded  to  or  liinted  at  any 
plan  of  his  own  devising  different  from  it.  His 
whole  conduct  for  monuis,  as  well  as  his  total 
silence  on  the  subject  of  any  prior  invention 
made  by  himself.  In  all  bis  intcrcourac  with  his 
aasociatea  in  tbe  contract,  with  tbe  government 
officers  in  charge,  and  with  the  superintendeals 
and  owners  of  tbe  foundi?  where  The  Wiggins 
Ferry  was  fitted  up,  is  ue  strangest  possible 
pnx>f  that  no  such  mventlon  as  be  claims  had 
been  protected  by  him.  The  witnesses  who 
speak  of  nis  conversations  and  c^etebes  in  De- 
cember, 18A5,  and  early  in  1866,  as  communi- 
t^ted  to  them  with  the  utmost  freedom,  with 
no  apparent  object  so  far  as  they  were  concerned, 
must  either  be  mistaken  as  to  the  time,  or  as  to 
the  devices  described.  Interested  as  he  is  in  the 
result  of  tbe  suit,  his  own  testimony  cannot  be 
allowed  to  prevail  against  a  course  of  conduct 
so  utterly  at  variance  with  it.  It  may  be  truei 
but  we  cannot  give  it  effect  against  wbat  he 
hiiiigelfdid,and  aid  not  do,  without  disregarding 
the  ordinaiT  laws  that  govern  human  conduct. 
During  the  operations  of  The  Wie^ns  Perry 
on  the  bar,  it  is  true,  he  did  make  divers  plans 
anddrawingsforanlmproveddredge-boat.  The 
first,  made  as  Lieutenant  Payne  says,  a  week 
or  ten  days  after  the  vessel  arrived  at  the  South- 
west Psas,  therefore  the  lost  of  Uarch  or  flret 
of  April,  was  merely  a  modification  of  Bishop's 
r«nd,i  P'""'  placing  the  cones  pataliel  to  each  other  In- 
[""J  stead  of  being  pointed  together  In  a  salient  an- 
gle, and  providing  the  boat  with  water-tight 
compartments  by  which  sbe  could  be  raisedor 
lowered.  He  worked  at  these  drawings  for 
some  Ume,  and  Lieutenant  Payne  helpM  him 
to  make  tracings  of  them.  In  one  corner  of  tbe 
diawinga  on  the  same  sheet,  two  or  three  screws 
were  e^bited,  intended  to  be  used  In  place  of 
theconesif  thought  beet  or  dedred.  itisstated 
in  the  bill  that  on  the  ITthof  May,  1B67.  Brady 
filed  a  cavnal  in«ie  Patent  Office,  describbiff  his 
invention;  but  the  patent  was  not  obtalnea  till 
the  17th  of  December  following.  No  copy  ' 
the  eSMaf  appears  in  the  record,  so  ttiat  we  a 
not  t^  what  It  contained. 
4U 


Now,  where  was  it  that  Bradv.vdio  had  ban 
so  enthusiastic  upon  the  supenaljve  merili  ti 
Bishop's  plan  as  applied  to  The  Wiggins  Feny, 
obtained  tbe  new  light  which  resided  Id  tu 
filing  of  his  cawat  die  17th  of  May,  and  in  Qw 
obtaining  of  bis  pal«ntin  December?  Theetoiy 
is  told  by  Lieutenant  Pavne,  who  appeara  to  li^ 
not  only  on  Intelligent,  but  an  entirely  riMrintw- 
ested  witness.     He  says; 

"In  tbe  latter  port  of  February,  1867,  at  tbe 
engineer  office.  New  Orleans,  O^eral  McAles- 
ter told  Brady  that  he  had  doubts  of  tbe  nic- 
ce&sful  worlung_  of  The  Wiggins,  and  Id  tlw 
case  of  her  proving  a  failure,  he  should  laggM 
to  the  engineer  department  a  plan  of  his  oiro 
for  doing  that  work,  which  plan  he  then  ei- 
plained  to  Brady  in  my  presence.  He  said  he 
should  recommend  tbe  building  of  a  strong  ves- 
sel provided  with  propellers  at  each  end,  sod 
arranged  with  water-tight  compartments,  bo 
that  the  vessel  could  be  raised  or  lowend  at 
pleasure.  She  was  also  to  be  provided  vith 
scrapers,  which  could  beattacbedateithereod, 
and  raised  or  lowered  at  will  by  machinery.  Sbe 
was  to  have  rudders  at  each  end,  and  be  aide 
to  move  in  either  direction,  either  bead  orstetn, 
equally  well.  He  proposed  to  try  the  scrapen 
first,  and  if  they  were  not  found  to  work  eatis- 
factorily,  to  try  any  other  devise  which  might 
be  thought  practicable.  Brady  seemed  to  be 
much  pleased  with  the  idea,  but  seemed  confi- 
dent of  the  success  of  The  Wiggins." 

It  f luther  appears  tbat  Geno^  HcAlester,  In 
pursuance  of  his  Idea,  communicated  his  plsus 
to  the  government  IxMrd  of  engineeia,  and  dur- 
ing tbe  spring  and  summer  of  1B67,  commenc- 
ing as  early  as  April,  prepared  the  {Jans  and 
specifications  according  to  which  llie  Essayons 
was  afterwards  built.  It  is  very  strange  that 
the  copy  of  General  McAlestet^s  letters  to  thff 
department,  and  several  other  important  exhib- 
its that  were  put  in  evidence,  have  not  been  in- 
serted in  the  recordusedonthlsappeal.  WboB 
'Jie  fault  lies,  it  is  not  for  us  tomy.  Suffldeot' 
BppeHrs,however,  notwithstanding  the  evldeaice 
adduced  to  tbe  contrary,  conriatrng  moKly  <rf 
the  testimony  of  tbe  complainant  hfanaifi,  to 
convince  us  that  Brady  derived  his  whde  ide» 
from  the  suggestions  of  General  HcAlester; 
and  that  the  plans  for  the  construction  of  Tbe 
Essayons  originated  entirely  with  that  officer. 

Our  conclusion  is,  that  the  patent  sued  on  can- 
not be  sustained,  and  that  the  decree  of  theCir- 
cuit  Court  must  be  reversed,  and  the  cauae  re- 
manded, withlnstrucdons  to  dismiss  the  tull  of 
complaint, 

DttfTde  reoerted  aetordingly. 

Trueoopy.   Teet: 

James  B.  HoKenner,  Cterk,  Sup.  Court,  V,  8. 

ated-iOT  n.  s.,  Ki  uov  u.  a.,i(tt ;  110  0.  a.,  <H :  m 
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ESCANABA    AND     LAinc     HICHIGAX 
TRANSPORTATION   COMPAMY,    Appl., 

OTTT  OP  CHICAGO. 
(See  B.  C.  "EfMUMlhd  Oommnii  v.  CMsuoo."  IT  Otta, 

NaieigaMe  waten — pover  of  Stata  over  brithet-' 
orHnanM  of  1787. 
\.  The  OlikiaKo  Blvsr  and  Its  brascbeo,  aUhouit 
107  l>.  s 


Emakaba,  bto.,  Tbakb.  Co.  t.  Chicaoo. 


imUeat^ 


If  idmoad  upoDthapow- 
■  jouBnuiMat,  irUIAin  >  terTUorlal 

, r  £r  Oie  Ordlnuioe  of  ItBT  or  the 

tetthUuu  of  Ooainm,  nioh  Umltatloii  MsMd  to 
tan  or  opetBtlTe  ftvoe.  eioept  ■•  toIudIuUt 
■Am^.  It  bw,  after  sbs  becuM  a  State  of  tb« 

[No.  1057.] 
AlnmtJtm.  19,  J883.    Daeided Mar.  5, 18S3. 

I  PPULtnMD  the  Circuit  Court  of  Ibe  United 
A  BttiMfortbeNortberaDistrictof  niinoii. 
The  UD  in  this  cue  iru  filed  in  tlie  court  be- 
ta*, br  the  appellant,  to  enjoin  the  defendant 
&«■  obnracting  the  free  navimtlon  of  the  Chi- 
0(0  Rtrer,  a>  it  is  allmd  to  uve  done  t^  cer- 
»  nnlttiona  sa  to  tSe  opening  and  clodng 
<(lke  bridgea  orer  the  tame. 

TV  court  below  having  eoMred  a  decree  dlB- 
■M^  Ifae  but,  tlM  complalDODt  appealed  to 

The  Ihcts  of  the  case  are  fully  lUted  In  the 
<fiaka  of  tbe  court 

JCmm  a.  T.  BrittAB.  J.  H.  HeOowmn 
«ad  Smwt  Coek,  for  appellants. 

Mr.  Pr^dwriek  S.  Vlnaton.  Jr.  for  ap- 

1m  Chica^  RlTer  Is  not,  under  the  IlUnoIi 
^EdNona.  a  narlKAUc  stream. 

JNMUm  t.  Pritdiard,  8  Scam.,  510;  En»- 
MUH-T.  pBcpUAl^,t6^-,  Chicago  Y.  MeOinn, 

Bj  the  dediioai  of  this  court,  howerer,  it  is 
A  MTipUile  water  of  the  United  States. 

Tht  Ommti  (Mefv.  Flttkvgh.  13  How.,  448; 
Bnn  T.  JCniwfc,  H  V.  8..  «H  (XSI V.,  238); 
r^  Daatd  Baa,  10  WalL,  5fi7(r7n.  8..  XIX., 
*~    ~    "       ■■.,llWaU..411(79U.8.,XX., 


^■B  iu  powm  onr  toch  river. 

Ommmtrntattk  t.  Brmf.  4  Pick.,  480;  F»opU 

V  A  £  CW..  15  Wotd.,  118;  1Ki:a*0n  v.  Btaek- 
IW  CVwt  jr«nA  a..  2  Pet.,  345;  Gtinun  y. 
iWiMp«a.8WaU.,718(70U.8.,XVm.,M); 
ry  Parnate  Bridffe;SWiLiL,  7Sa(For  full  rc- 
)«nMa.AppendiztoBookXVL.7OT):i^n<i«iii 

V  nam..  «  Pa..  210;  Fbund  v.  T^nofc,  95  U. 
*  at  1XX1T.,  535);  Tratuootiatim  Co.  t. 
C^-uf..Mt'.  S.  S4a(XXV.. 

~kile  the  Uoilcd  Stale*  tn 
«  <m  ibe  Chicago  RiTer, 

■citneDt  Jurlnlictlon,  and  the  two 
a  do  Dot  conflict. 

T.  JTmoA).  B  WaiL,  88  (78  U.  S., 

XniL.TlS);  r^«i>MIMalll>a,  81  Wall.  ,658(88 
C  A..  XJUJL.SH);  A ntrft  JTeAW.  IS  Wall, 

mumt:. »..xx..9M)-.0aMi^A*sbuifytigM 

IW.  U  Wan.,  iSS(88  C.S.,XXL,14e);  A£.  O), 
«  AJ^.  nWaIl.,a«>ffl4  U.  S.,  XXL,  710); 
Cafcraf  T.  JMO*.  16  WafL.  47»(SSU.  8.,  XXI., 


J^^lm  :  ttftrmit  wm;  I^Walfci  pmMr  to j 


rmf.  Jtoa  )Mt*  to  W  Jfbt. 
•  O.  B^  XriL,  BL 


R.  8.  m.,  i8ei.c      ,,     _ 

All  the  acu  complained  of  are  authorized  br 
the  State. 

Aalde  from  the  State's  control  over  the  river, 
which  has  been  delegated  to  the  Gitf  of  Chi- 


cago, the  bridges  are  erected  for  a  public  pur- 

— ^^^  a  public  benefit;  ore  In  a  : 

ti<»;  do  not,  when  ope 
dge  the  natural 
lawfiu  structuree. 


pose;  produce  a  public  benefit;  are  u  a  reaaon- 
able  Rtuati<»;  do  not,  when  open,  material' 
abridge  the  natural  channel  and,  therefore,  a; 


B.  B.  Co.  7.  Ward.  2  Black,  485  (67  U.  S., 
XVU.,  811);  Wittiam  v.  BeaTddes.  8  Cart. 
(Ind.),  591. 

Therighti 

pnbliestreai.    _.   _   . 

and  the  ordinances  are  an  equitable  adjustment 
of  these  correlative  riKhts. 

Devot  V.  Pm>v4t  Ftr.  Bri^  Co.,  8  Am.  L. 
R. ,  88;  iU.  iSo.  jRKArf  Ci>.  V.  iWio  BrMftw  Cb. , 
38  m,  467;  Chttago -j .  MeOinn,  Si  lU.,  846; 
Aefctf  Go.Y.BoardofTnitUe*.  4  Mor.TTBn.,811. 

The  on\u  of  proof  is  on  the  party  alleging  a 
nuisance, 

i>u«onv.  Sronjf,  lBlack,38(deD.S.,  XVn., 


Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

The  Escanaba  and  Lake  Michigan  Tranq>or- 
tation  Company,  a  Corporation  created  under 
the  laws  of  tucblgan,  la  the  owner  of  three 
Hteam  vessels  enmged  !n  the  carrying  trade  be- 
tween porta  and  places  in  different  States  on 
Lake  Michigan  and  the  navigable  waterg  con- 
necting with  it  The  vessels  are  enrolled  .and 
licensed  for  the  coasting  trade,  and  are  princi- 
pally employed  in  carmng  iron  ore  from  the 
Port  of  Escanaba,  in  Hichtgan,  to  the  docks  of 
Ihe  Union  Iron  and  Steel  Company  on  the  south 
fork  of  the  south  branch  of  tbe  Chicago  River 
in  Um:  City  of  Chicago.  In  their  course  up  the 
river  and  lis  south  branch  and  fork  to  the  docks, 
tbev  are  required  to  pass  through  draws  of  sev- 
eral bridges  constructed  over  tbe  stream  by  tbe 
City  of  Cnlcago;  and  it  la  of  obstructions  caused 


which  a  draw  may  be  left  open  for  the  passage 
of  a  vessel,  and  by  some  of  the  piers  In  the 
south  branch  and  fork,  and  the  liridgea  restlne 
on  them,  that  the  Corporatloa  DompLains ;  ana 
to  enjoin  the  City  tiom  clodug  tbe  dnws  for 
the  morning  and  evenlDg  houn  deaignated.and 
enforcing  toe  ten  minutes'  limitation,  and  to 
compel  Uie  removal  of  the  objectionable  piers 
--id  bridges,  the  present  bill  is  filed. 

The  river  and  usbranches  are  entirely  within 
tbaSUleof  niiuols,  and  all  of  it  and  nearly  all 
of  both  branches  that  is  navigable  are  within 
the  limits  of  the  City  of  CUcotfo.  The  river, 
from  the  junction  of  its  two  orancbea  to  the 
lake.  Is  about  three  fooitlu  of  a  mile  in  length. 
The  branches  flow  In  oppoaile  directions  and 


I  hundred  feet ;  hut  It  has  been  gnady 

4a 
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SuFBEVE  Court  op  thb  Ukitkd  Etates. 
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enlarged  by  the  City  for  the  convenieiice  of  its 
commerce. 

The  City  fronts  on  Lake  Michigan,  and  the 
mouth  of  ue  Chicago  River  ia  near  its  center. 
Theriver  and  Its  branches  divide  the  City  into 
three  sectionsi  one  lylnr  north  of  the  mun'riv- 
er  and  east  of  Its  north  oranch,  which  may  be 
colled  its  northern  division;  one  lylne  between 
the  north  and  south  braocbes.  which  may  be 
called  its  western  division;  and  one  lying  south 
of  the  main  river  and  east  of  the  south  branch, 
which  may  be  called  ita  southern  division. 
Along  the  river  and  ita  branches,  the  City  has 
grown  ap  into  ma^niflcent  proportion!),  having 
a  population  of  6W,000  souls.  Running  bac& 
from  them  on  both  sides  are  avenues  and  streets 
lined  with  blocks  of  edifices,  public  and  private, 
with  stores  and  warehouses,  and  the  immense 
variety  of  buildings  suited  for  the  residence  and 
the  business  of  thisvastpopulation.  Thesearve- 
nues  and  streetfl  are  connected  by  a  great  num- 
ber of  bridges,  over  which  there  is  a  constant 
passage  of  foot  passengers  and  of  vehicles  of  all 
kinds,  A  slight  impediment  to  the  movement 
causes  the  stoppage  of  a  crowd  of  pasBctucers 
and  a  long  line  of  vehicles. 

ci;»I    sto: 

buildings  are  situated,  is  In  the  southern  divis- 
ion of  tDO  City ;  and  a  large  number  of  the  per- 
sons who  do  business  there  reside  in  the  north- 
ern or  the  western  division,  or  in  the  auhurhB. 

While  this  is  the  condition  of  business  in  the 
City  on  the  land,  the  river  and  its  branches  are 
crowded  with  vessels  of  all  kinds,  sailing  craft 
and  slesmers,  boats,  ba^ea  and  tugs,  moving 
backwards  and  forwards  and  loading  and  un- 
loading. AJong  the  banks  there  are  docks, 
warehouses,  elevators  and  all  the  appliances  for 
shipping  and  reeblpping  goods.  To  these  ves- 
sels, the  unrestricted  navigation  of  ttie  river  and 
its  branches  is  of  the  utmost  importance;  while 
to  those  who  are  compelled  to  cross  the  river 
and  its  branches  the  bridges  are  a  necessity. 
The  object  of  wise  legislation  ia  to  give  facililies 
to  both,  with  the  least  obstruction  to  either. 
This  the  City  of  Chicago  has  endeavored  to  do. 

The  Btate  of  Illinois,  within  which,  as  al- 
ready mentioned,  the  rivcrand  its  branches  He, 
has  vested  in  the  authorities  of  the  City  juris- 
diction over  bridgesTvithi a  Its  limits;  their  con- 
struction, repair  and  use;  and  empowered  them 
to  deepen,  widen  and  chance  the  channel  of  the 
stream,  and  to  make  reguhitians  in  regard  to 
the  times  at  which  the  bridges  shall  be  kept  open 
for  the  passage  of  vessels. 

Acting  upon  the  powpr  thus  conferred,  the 
auIhoriQea  have  endeavored  to  meet  the  wants 
of  commerce  with  other  Stales,  and  the  neces- 
sities of  the  population  of  the  City  residing  or 
doing  business  in  different  sections.  For  this 
purpose  thev  have  prescribed  as  follows  :  that 
"Between  the  hours  of  six  and  seven  o'clock  in 
the  morning,  and  half  past  five  and  half  past  six 
o'clock  In  the  evening,  Sundays  excepted,  it 
shall  be  imlawful  to  open  any  bridge  within  the 
City  of  Chicago ;"  and  that  "During  the  hours 
between  seven  o'clock  in  the  morning  and  half 

EkSt  five  o'clock  in  the  evening,  it  shall  beun- 
wful  to  keep  open  any  bridge  within  theCily 
of  Chicago  for  the  purpose  of  permitting  veseeis 
or  other  crafta  to  pass  tbrouBh  the  same,  for 
a  longer  period  at  any  one  time  than  ten  mia- 


uttfl,  at  the  expiration  of  which  period  it  dull 
be  the  duty  of  the  bridge  tei»der  or  other  peiN» 
in  charge  of  the  bridge  to  display  the  proper 
signal,  and  immediately  close  ttie  same,  sud 
keep  it  closed  for  fully  ten  minutes  tor  such  per- 
sons, teams  or  vehicles  as  may  be  wuling  to 
pass  over,  it  so  much  time  shall  be  required : 
when  the  said  bridge  ahall  again  be  opened,  if 
necessary  for  vesaela  to  pass,  for  a  like  period, 
and  so  on  alternately,  ii  necessary,  dunag  the 
hours  last  aforesaid  ;  and  in  every  inslance 
where  any  such  bridge  shall  be  open  for  the 
pBSSB^  of  any  vessel,  vessels  or  other  craft, 
and  closed  before  the  expiration  of  ten  mht 
utes  from  the  time  of  openmg,  said  bridge  sball 
then,  in  every  such  case,  remain  closed  for  fully 
ten  minutes,  if  necessary,  In  order  to  allow  til 
persons,  teams  and  vehicles  in  wailing  to  paes 
over  said  bridge." 

The  first  of  these  requirements  was  called  for 
to  accommodate  clerks,  apprentices  and  lalnr- 
ing  men  seeking  to  cross  the  bridges,  at  the 
hours  named,  in  going  to  and  returning  from 
their  places  of  labor.  Any  unusual  delay  in 
the  morning  would  derange  their  business  for 
the  day,  and  subject  them  to  a  correspondhig 
loes  of  wages.  At  the  hours  specified,  there  is 
three  times,  so  the  record  shows,  the  usual  num- 
ber of  pedestrians  going  and  reluming  thai 
there  is  during  other  hours  of  the  day. 

Tlie  J'tnitation  often  minutes  for  the  passage 
of  ihe  draws,  by  vessels,  seems  to  have  been  em-  . 
inently  wise  and  proper  for  the  protection  of  I' 
the  interestsof  all  parties.  Ten  minutes  is  am- 
ple time  for  any  vessel  to  pass  the  draw  of  a 
bridge,  and  the  allowance  of  mure  time  would 
subject  foot-passengers,  teams  and  other  ve- 
hicles to  great  inconvenience  and  delays. 

It  is  to  this  ten  minutes'  limitation  and  to 
the  assignment  of  the  morning  and  eveiung 
hour  to  pedestrians  and  vehicles,  that  the  com- 
plainant principally  objecls.  He  iufdsu  that 
the  navigation  of  the  river  and  its  branches 
should  not  be  thus  delayed;  that  the  H^ts  of 
commerce  by  vessels  are  paramount  to  the 
ri^ts  of  commerce  by  any  other  way. 

But  In  this  view  the  complainant  is  In  error. 
The  rights  of  each  class  are  to  be  enjoyed  with- 
out invasion  of  the  equal  rights  of  otbeiH 
Some  concession  must  be  made  on  every  side 
for  the  convenience  and  the  harmonious  pursoil 
of  different  occupations.  Independently  of  any 
constitutional  restrictions,  nothing  would  scan 
more  Just  and  reasonable,  or  better  designed  to 
meet  the  wants  of  the  population  of  an  immense 
city,  consistently  with  the  interests  of  com- 
merce, than  the  ten  minutes'  rule,  and  the  as- 
sigimient  of  the  morning  and  eveniUK  hours 
which  the  city  ordinance  has  prescribe. 

The  power  vested  in  the  Oeneial  Govemmeni 
to  regidate  inleretate  and  foreign  commerce  in- 
volves the  control  of  the  waters  of  the  United 
Stales  which  are  navigable  in  fact,  so  far  as  it 
may  be  necessary  to  insure  their  free  naviet- 
tlon,  wben  by  themselves  or  their  connection 
with  otherw^ra  they  form  a  continuous  chan- 
nel for  commerce  among  the  States  or  with  tot- 
eign  countries.  Tfie  DaniflBatt,  10  Wall.,  557 
[77  U.  S.,  SIX.,  8991.  Such  is  the  case  with 
the  Chici^  Riverandits  branches.  The  com- 
mon lawiestof  ihenavigability  of  waters,  that 
they  are  subject  to  the  ebb  and  flow  of  the  tide, 
grew  out  of  the  fact  that  In  En^Aud  there  are 
lOJ  V.  s. 
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,,  Tbass.  Co.  v.  Cbtcaoo, 


wwum  DftvigaUe  In  fact,  or  to  any  great  ex- 
tiu,  wikb  are  not  also  affected  by  the  tide. 
TImi  tM  haa  kwg  afoce  been  discarded  in  this 
raaoDT.  Teawk  larger  than  any  which  exist- 
>1 9  feiffa'wi,  when  that  testwas  established, 
Mv  lai^ue  rivers  and  Inland  lakes  for  more 
AnsUioniwid  miles  beyond  the  reach  of  any 
tUc,  lliat  UM  only  becomes  important  when 
rriiHi  riug  the  rights  of  riparian  owners  to  Uie 
M  d  the  stream,  aa  in  some  Blates  it  governs 
is  Atf  Butter. 

Ibe  Ctucago  RItct  and  its  branches  must, 
tlMrfoR,  be  deemed  navigable  waters  of  the 
CiiMl  Statea,  orer  which  Congress  under  it^ 
"—"-'*'  power  may  exercise  control  to  the 
roat  Brcerwary  to  protect,  preserve  and  im- 
port ihdr  tree  navigatioiL 

Bu  the  StMtea  have  full  ^wer  to  regulate 
*1(Ub  tbdrlhnJU  matters  of  internal  police,  in- 
Hafiaf  In  that  general  desijijTiation  whatever 
■in  pnaiMe  the  peace,  comfort,  convenience 
■dpnmenty  of  tbeir  people.  This  power  em- 
tnat  Ibe  consmiction  of  raada,  canals  and 
Mffa.  aoi)  the  establishment  of  ferries,  and  it 


"kt  tm  10  me  the  importance  of  such 
nsnal  mmmumcation,  and  are  more  deeply 
-acmR)  than  others  in  their  wise  mana^e- 
nial  niinoia  b  more  immedbtely  affectedby 
'ir  bridges  over  the  Chicago  River  and  its 
hMcfai  than  any  other  State,  and  Is  more  di- 
tielj  ecnooned  for  the  proaperiiy  of  the  City 
f  nicwo,  ft»' theconvfaiience  and  comfort  of 
»  UaHtsnta  and  the  growth  of  Its  commerce. 
Aai  avwbere  coold  iBe  power  to  control  the 
hridfra  b  that  City,  their  construction,  form 
ia4  «f^u^,  and  the  dzc  of  their  drani'.  and 
"V  ■sfoer  aiid  times  of  using  them,  be  better 
■qa^Aui  with  the  Stale,  or  the anthoritieacf 
•^  On  apoo  wburo  it  has  devolved  that  duty. 
Thrn  iM  pnwer  in  exercised,  so  as  lo  unneces- 


.1  the  navigation  of  the  _ __ 

I,  Coagreas  may  Interfere  and  remove 
■nctioa.  If  the  power  of  Ibe  Stale  and 
'^H  "^  the  Pedeial  Government  come  in  conflict , 
^  hner  BaiM  control  and  the  former  yield, 
^W  sccoaartly  follows  from  Ihc  position  given 
*  Ar  CinMliutM<n  to  legislation  in  imr^uiincc 
'c  a*  tkr  ■oprrme  law  of  thelnnd.  Butimtil 
'  *oai  arta  on  the  mibjort,  llie  power  of  tlio 
~.A  o**r  hriJyi  acrueii  its  natig:ible  streams 
■  1^— IT.  Thw  iloctrino  has  lieen  ri'COgnizMl 
>■  iW  carlieat  period,  and  approved  in  re- 
vMKd  aw«.  tte  moat  notable  of  which  arc  Will- 
■  >  n>4A«W  fy«ek  Man/,  Co..  2  Pet..  24-'>. 
■Ui  •w^cUid  in  1820,  and  Oilman  v.  PI  il- 
"  V»a.  •  Wall-,  T18  (TO  U.  S.,  XVIIL.  9S!, 
1 -.j4  WW  decided  In  1800.  Inthe  flrslof  thei^ 
^"".  tm  Art  of  Delaware  Incorporated  the 
^rUod  (>tek  Company,  and  autnorized  it  to 
-  «M»an  a  dam  over  one  of  the  small  navigable 
"Ti  '.1  tk*  Hute,  which  obatractcd  tbc  navl- 
esna  sf  Ikr  rtmm.  A.  aloop,  licensed  and  in- 
'•M  afiiNdliw  to  Itw  navlcatioD  laws  of  the 
raM  •*(«««.  brcAe  and  In^ired  the  dam.  and 

-^  ^  ^Hi^Bj.  Tbe  owners  of  the  sloop  set 
w  Am  Avflwwaaapabllcand  common  nav- 
«Afr  f>M%  -*  ia  tbe  nanue  of  a  highway,"  hi 
WW4  (hr  4Ar«  bad  ahrnya  Bowed  and  redowed , 
a*  «  wWr*  llMn  was,  and  of  right  ou^t  to 
y   t     — !■  aad  pQbfic  way,  for  all  the  dti- 


zens  of  the  State  of  Delaware  and  of  the  United 
Stales,  with  sloopsandothervesselslonavigate 
at  all  times  of  the  year  at  their  free  will  and 
pleasure;  that  the  company  had  wrongfolly 
erected  Uie  dam  across  the  navigable  creek  and 
thereby  obstructed  the  same;  ana  that  they  had 
broken  the  dam  in  order  to  pass  along  the  creek 
with  tbelr  sloop.  To  this  plea,  the  company  de- 
murred and  the  demurrer  was  sustainra  by  the 
Court  of  Appeals  of  Delaware  and  bv  this  court. 
The  decision  here  was  based  entirely  upon  the 
absence  of  any  legislation  of  Congress  upon  the 
subject.  Bala  OiiefJvitieeilaisiiBll,  speaking 
forlhecourt:  "ThemeaBureouthorizcabylhiB 
Act  (of  Delaware)  stops  a  navigable  creek,  and 
must  be  supposed  to  abridge  the  rights  of  tbose 
who  have  t>ecn  accustomed  Co  use  ii.  But  this 
abridi^ent,  unless  it  comes  in  conflict  with  the 
Constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  Government  of  Delaware  and 
its  citizens,  of  which  this  court  can  take  nocog- 


powcrof  the  United  Stales  to  regulate  cc 

with  foreign  Nations  and  among  the  several 
States.  If  Congress  had  passed  any  Act  in  ex- 
ecution of  the  power  to  regulate  commerce,  the 
object  of  which  was  to  control  state  legislation 
over  those  small  navigable  creeks.  Into  which 
the  tide flowsandwhi^aboundthrouidioat  the 
lower  country  and  the  Middle  and  Southern  , 
States,  we  should  not  feel  much  difficulty  in  say- 
ing that  a  state  law,  coming  in  contact  with  such 
Act,  would  be  void.  But  Congress  has  passed 
no  such  Act.  The  repugnancy  of  the  law  of 
Delaware  with  the  Constitution  is  placed  entire- 
ly upon  its  repugnancy  to  the  power  of  Congress 
to  regulate  commerce  with  foreign  Nations  and 
among  theseveral  States,  a  power  which  hasnot  ,___, 
been  so  exercised  as  to  affect  the  question."  [68IS] 

The  second  case  mentioned,  that  of  Giltnan 
V.  Pliilaildphia,  is  equally  emphatic  and  deci- 
sive. The  complaint  there  was  by  a  citizen  of 
New  Hampshire,  who  owned  valuable  coal 
wharves  on  Ihc  SchuylklU  River  at  Philadei- 
phia,  just  above  Chestnut  Street  in  that  city. 
In  IHST  the  Legislature  of  the  State  authorized 
the  City  of  Philadelphia  to  erect  a  permanent 
bridge  over  the  river  at  that  street.  The  city 
being  about  to  begin  the  structure,  nbich  was 
to  be  without  a  draw,  Oilman  Sled  a  bill  lo  pre- 
vent its  erection,  alleging  that  it  would  be  an 
unlawful  obstruction  of  the  navigation  of  the 
river,  and  an  illegal  Interference  with  his  rights, 
ond  n  public  nuisance,  producing  to  him  special 
damage;  nni!  that  it  was  not  competent  for  the 
I  Legislature  of  Pennsylvania  to  saoclion  such  a 
,  structure;  and  he  clauned  that  he  was  entitled 
I  to  be  prolectctl  by  an  Injunction  lo  ttay  ttic 
progress  of  the  work,  and  lo  a  decree  of  abate- 
ment, if  it  should  he  proceeded  with  (o  com- 
pletion. II  appeared  that  the  river  was  tide- 
water, and  navigable  to  the  wharves  of  the  com- 
plainant for  vessels  drawing  from  eighteen  to 
twenty  feet  of  water,  and  that  for  many  years 
commerce  to  them  had  been  carried  on  in  all 
kinds  of  vessels.  The  bridge,  which  was  lo  be 
constructed  below  them,  was  to  be  only  tliirty 
feet  high;  hence  would  not  permit  the  passa(;e 
of  vessels  with  masts.  The  city  justified  its 
proposed  action  bv  the  Act  of  the  Legislature, 
ailing  that  the  bridge  was  a  necessity  for  pub> 
lie  convenience,  a  large  population  residing  on 
4M 
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both  sidtB  of  Uk  river.  "The  circoit  court  dis- 
mined  the  bOl,  and  thla  court  offlnned  the  de- 
cree, h<dding  that  u  the  river  wu  wboUv  wlth- 
is  her  Hmitt,  Uk  Sttte  had  not  exceeded  the 
boond*  of  her  anthoritr  and  thU,  ODtil  the  dor- 
mant  power  of  the  Gc»stitntio&  was  awakened 
and  made  effecdTe  by  uqMopriale  kgi^atkiii, 
the  reeerred  power  <it  the  State  was  pkoair, 
(wd  ita  exetdae  in  good  futh  Gootd  not  be  maoe 
the  mibject  of  review  bythe  court.  In  lis  opiD- 
ion,  after  obaoning  "That  it  most  not  be  for- 
gotten that  brldgea,  which  are  connecting  parts 
of  tnmpikee,  streets  and  nOiaads,  are  means  of 
commercial  bansportation  as  well  as  navigable 
waters,  and  that  the  commerce  which  passed 
over  a  Inidge  maj  be  much  gnaUr  than  wonld 
ever  be  tnnsported  on  the  water  obstmcted," 
the  conn  said,  speaking  b;  Mr.  Juttiu  Sw^ne: 
"  It  is  tot  the  mnnidpaf  power  to  weigh  the 
considerations  wliich  belong  to  the  salriect  and 
to  decide  which  shall  be  preferred,  and  bow  far 
diher  s'lall  be  made  sntieervient  to  the  other. 
The  States  have  alwajs  exercised  this  power, 
and  from  the  nature  and  objects  of  the  two  sjs- 
tems  of  government,  they  most  always  con- 
tinue to  exercise  it,  subject,  however,  in  all 
cases,  to  the  paramount  authority  of  Congiess, 
whenever  the  power  of  the  Stale  slull  be  ex- 
erted within  the  sphere  of  the  coniii  3itaal  pow- 
er which  belongs  to  the  Nation."  3  Wall.,  739 
[70  U.  8..  XVUL,  100]. 

Tbeee  dedslons  have  been  dted,  sfiproved 
mod  followed  in  many  cases,  notably  in  that  of 
Fimnd  v,  IVret,  derfded  in  1877,  »5  U.  8.,  458 
[XXIT.,  SSS].  There,  a  Statute  of  ^Visconsia 
anthoriaed  the  erectioD  of  one  or  more  dama 
acroas  the  Chippewa  River,  wtuch  was  a  sn>all 

is-J -■ 


piers  to  stop  and  bold  floating  logs.  Tbedams 
and  booms  woe  to  be  so  built  as  not  to  obstruct 
the  running  of  lumber  rafts  on  the  river.  Cer- 
tain parties  were  damaged  by  delay  in  a  lum- 
ber raft  and  from  its  breaking,  caused  by  the 
obstructions  In  tbe  river;  and  their  assignees  in 
bankruptcy  brought  an  action  against  those  w  ho 
had  placed  the  abstractions  there  and  recovered. 
Tbe  case  being  brought  here,  this  court  was 
of  oi^on  tbat  the  somewhat  confused  in- 
structionB  of  the  drcoit  court  must  have  led 
the  juiT  to  understand,  that  if  tbe  structures  of 
the  defendant  wete  a  material  obstruction  to 
tbe  general  navigation  of  tbe  rivet,  tbe  statute 
of  the  State  afforded  no  defense,  althoogfa  the 
stractoree  wwe  built  in  sttict  cooformlw  with 
ita  provisions.  Tbe  drcnll  court  evidenUy  act- 
ed upon  the  theory  that  tlie  Stale  poeaeased  no 
power  to  pass  the  statute  became  of  ita  sup- 
meed  conflict  with  tbe  coniniartial  power  of 
Congieoa.  Thla  court  Ihna  coartftiing  the  In- 
slnictions  of  diat  court,  hdd  that  they  wen  er- 
Tooeous,  that  tbe  cMe  was  within  tbe  dedateia 
of  The  BtaMad  Omk  Cam  and  OOrmm  t. 
F%iladttpkia,  aAd  tlMt  it  waa  campdentforlbe 
Legislamre  of  tbe  Btito  to  impose  wiA  lego- 
lailoas  and  Bmllatktis  inoo  the  enelion  of  ob- 
stractianB  like  dams  and  booma  In  navigable 
atnama  wboDr  within  its  Umits,  as  mldit  be« 

, . ._    .,jj :.    _ 


The  doctrine  declared  in  these  several  dcdfr 
ions  is  in  accordance  with  the  more  goienl  doc- 
trine now  firmly  established,  that  tbe  coDuner- 
cial  power  of  dongrsss  is  exclusive  of  sttle  w- 
thorliv  only  when  the  subjects  upon  which  ii  ii 
axxoaed  are  national  in  their  character,  ud 
admit  and  require  unifOrmitvof  regulatiiw  tf- 
fecting  alike  all  the  States.  Upon  such  mbiedi 
only  that  authority  can  act  which  can  ^ok  for 
the  wtiole  country.  Its  non-action  is,  tlKiriore. 
a  declaration  that  they  shall  remain  free  froin 
angulation.  Wetton  v.  Mo.,  ttl  U.  8.,  T^ 
[XX  111  ,  347];  Eendtnon  v.  JfowroTJV.  T.. 
S2  Id.,Wt  rSXm.,i4S\:  Mabde  Oo.^.Kiw^ 
baO.  108  a. .  691  I^XVL ,  2S8]. 

Chi  the  other  hand,  where  the  subiecis  oo 
which  the  power  m^  be  exercised  are  local  m 
their  nature  or  operation,  or  constitute  men 
aids  to  commnce,  tbe  authority  of  the  Slate 
may  bo  exerted  tor  their  regtilation  and  mao- 
ag<unent  until  Cof^nas  interfaca  and  ta^ 
SMles  it.  As  said  m  Omnt]i  of  MMle  ■v.  kiih- 
ball:  "The  nnifonnity  of  commercial  rrauh 
i  tioDs,  which  the  grant  to  Congress  was  desiipeil 
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was  necessarily  intended  only  for  cases  wben' 
such  uniformitv  is  practicable.  Where  from 
the  nature  of  the  subject  or  the  sphere  of  ii' 
c^Kiation,  the  esse  is  local  and  limited,  speail 
regulations,  adapted  to  the  immediate  lodslity, 
could  otily  have  been  contemplated.  Stale  ac- 
tion upon  such  subjects  can  constitute  no  iu- 
Icrference  with  tbe  commercial  power  of  Con- 
enss,  for  nben  that  acts,  liie  stale  anthoiity 
IS  superseded.  Inaction  of  Congress  upon  theib 
subjects  of  a  local  nature,  or  operation,  unlitt 
i  ts  inaction  upon  matters  affecting  all  tbe  States 
attd  requiring  uniformity  of  r^vuation,  is  dqi 
to  be  taken' as  a  declaration  that  notbtngshal 
be  done  in  respect  to  them,  but  is  ntber  to  U 
deemed  a  dedantion  that  for  tbe  time  brini 
and  nntH  it  sees  fit  to  act  they  may  be  rmilain 
by  Slate  authority."  102  U.  8.,  e»  [XXVL 
2*0). 

Bridges  over  navigable  streams,  which  ar 
entirely  within  tbe  limits  of  a  State,  are  of  th' 
latter  class.  Tbe  local  anttKulty  can  better  sp 
predate  their  necessity,  and  can  better  dim 
the  manner  in  which  they  sliall  be  used  sni 
regulated  than  a  government  at  a  distance.  I 
i^  therefore,  a  matter  of  good  sense  and  prac 
tical  wisdom  to  leave  their  contrcd  and  mac 
agemeot  with  the  Stales,  Congress  having  Ui 
power  al  all  timee  to  interfere  and  ai^fieiaed 
tbeir  antboriiy  wbenev^  tliey  act  arhttraril 
and  to  the  Injury  of  commerce. 

It  is.  however,  contended  here  that  Congie 
has  tnterfned,  and  \rg  its  legislatioa  exprease 
its  <qilnioB  as  to  tbe  navigation  of  Chicas 
River  and  its  bADcheei  that  it  has  dtme  so  I 
Acta  recogniiing  the  Ordinance  of  17S7,aB 
by  apmnlaliona  for  the  improvenwnt  of  tl 
hnibor  of  Chkago. 

The  OnUnance  <rf  1787,  for  the  gorcmme 
of  the  TanitUT  of  the  United  States  ikorttawt 
of  the  Ohio  Rver.  ooniained  in  Ha  4th  anic 
a  danse  dedarfau:  that,  "Tbenavinblewc 
Inding into OMMMMbipl and  BL  Iawihk 
and  the  eatnfng  placei  between  them,  afaall 
comnMO  U^waya  and  (ofcw  free.  »s  wd 
the  inhaUtantt  ef  the  said  TUtttoty  m  to  t 
ditoaoa  of  the  United  Statea  and  Ihoae  of  m 
(Om  BtaMi  that  iomj  be  admtttad  Into  t 
1*7  C 
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irithaut  anj  tax.  Impost  or  duty 

Thi  (MfauBOe  ma  pMMdJulr  18. 1TS7,  one 
jivadnMtij  dgfat  months  bdora  the  Oon- 
nftallaa  look  eSect;  and,  although  it  appears 
tB  hnc  beeo  treated  aflarwanlB  as  ht  force  in 
lit  TmitorT  except  aa  modified  by  CoDgreas; 
Md  by  the  Act  of  May  7. 1800  [3  Stat   ■  ' 

VL  otaHiW  the  Territory  of  Inmuu,  a , 

flmiaot  PebraaiT  9,  t8l»  (S  8ut.  at  L. .  014], 
cMiiBg  ibe  Territmyof  lUlsoU,  the  rights  and 
HJrikpi  graoted  by  the  Ordinance  are  express- 
h  mxnA  to  the  luiiabltants  of  those  Territo- 
iMK  nd  altboufh  the  Act  of  April  IS,  181S 
USut.  at  h..  4%],  enal>Img  the  people  of  11- 
lack  Ttn^ary  to  form  a  Constitution  and 
"— "  "— ait,  and  the  Act  of  Augus 


r  lo  we  pricK^lea  of  the  Ordinance  accord- 
nj  ID  which  the  Canttltution  was  lobefomted, 
iMWOTUona«nild  not  control  the  authority 
mpowtrt  of  the  State  after  her  admission. 
*w;nr  the  limitation  upon  her  powers  as  a 
pitTBDHDt  -whilst  in  a  territorial  condition, 
■ktfks  fmm  the  Ordinance  of  I7B7  or  the  leg- 
Uuioa  (rf  Coogreas,  It  ceased  to  have  any  opera- 
<i^  foroe,  except  as  voluntarily  adopted  hy  her 

-" — ■■-  > «  a  Slate  of  tlie  Union.  On  her 

at  once  became  entitled  to  and 
1  io<  an  the  rights  of  dominion  and 
-^-r  whicii  Lielonged  to  the  orieinol 
e  waa  admitted  and  could  be  odmit- 
M  Daly  on  tbe  asme  foolhiK  with  them.  The 
MpMce  ot  the  Act  of  admission  la  "  on  an 
i^  foottD^  with  the  Migtoal  States  in  aUre- 
^i*wlkmrti0r."  8  Stol.  at  L.,  536.  Equality 
rf  w— ttnUoeial  ri^t  and  power  is  the  condi- 
^«  c<  iD  the  States  of  the  Union,  old  and  new. 
Ifaati.  therefore,  as  waa  weU  observed  by 
^■■1,  oonM  afterward!  exercise  the  same 
ivos  within  her  limits  that  Delv 
_d  over  Blackbird  Creek.and  Penn- 
_  .  _r  tbe  Schuylkill  River.  Mlard  v. 
n.  a  How.,  tU;  Btrmoli  t.  FintMantd- 
i^.  S  Bow.,  SW;   Sirader  v.  Oraham,  10 

kt,  i^de  from  then  considerations,  we  do 
ax  Mc  tkal  tbe  claose  of  the  Ordinance  upon 
_*i^  -"— -e  b  Tdaced  materially  affects  the 
That  clanse  contains  two 


I,  that  the  navi^blewaten  lead- 
8l  I,awreuce 


navinbl 


II  be  forever  free  to 
A^  vttbom  any  tax.lmpo«t  ordnty  therefor. 
Tht  aav%akm  of  tbe  lUIooii  River  Is  free,  so 
»  sa^a  are  tnfonned.  from  any  tax,  impost  or 
n?.  aad  ha  cbafacter  aa  a  common  highway 
b  «■  aOected  by  the  fact  that  It  Is  croesed  by 
hndpa.  Afl  h^waya,  whether  by  land  or 
■Mr.  afc  lobjecl  to  such  croastDgs  as  the  pub- 
hrM^irideaaDdoonvaniencemaprequire;aiid 
^v  i^mur  m  maib  is  not  changed,  If  the 
^■rfap  an  allowed  wtder  reasonable  coiuU- 
^^  «id  DO*  ■>  as  lo  needlenly  obatract  the 
IH^  ite  Ufbwaja.  tn  the  sense  In  which  the 
^M*  ve  oMd  tiy  pubUciaU  and  ttateamen,  free 
^iMShM  te  eeailaient  with  ferrieaaad  brtdgei 
■^■aftPtr  for  tlie  traoalt  of  penons  and 
^■itaattw  aa  tbe  neceasltlei  aod  eonvenlenoa 
^fc«M^ai^ty  Bay  require.  lal^merr. 
iMn,  y  ChpHhva  Ci.,we  hare  a  case  hi  pohit 


Their  application  waa  made  to  the  Circuit  Court 
of  the  United  States  in  Ohio  for  an  injunction 
to  restrain  the  erection  of  a  drawbridge  over  a 
river  in  that  State,  on  the  ground  that  Itwould 
obetruct  the  navieatlon  of  the  stream  and  injure 
the  property  of  the  plalntiS.  The  application 
was  founded  on  the  provision  ot  the  4th  article 
of  the  Ordinance  mentioned.  The  court, which 
was  presided  over  bv  Mr.  Jvatice  McLean,  tlieo 
having  a  seat  on  this  bench,  refused  tbe  Injunc- 
tion, observing  that,  "  Tfiis  provision  does  not 
prevent  a  State  from  improving  the  navigable- 
ness of  these  waters,  by  removing  obstrurtions, 
or  by  dams  and  locks,  so  iucrea«ng  the  depth 
ot  the  water  as  to  extend  the  line  of  navigation. 
Nor  does  tlie  Ordinance  prohibit  the  conatruc- 
tlon  Of  any  work  on  the  river  which  the  State 
may  consider  important  to  commercial  inter- 
course. A  dam  may  be  thrown  over  the  river, 
Cvided  a  lock  is  bo  constructed  as  to  permit 
ts  to  pass  with  tittle  or  no  delay,  and  with- 
out charge.  A  temporary  delay,  such  as  passing 
a  lock,  could  not  be  conBtden»l  as  an  obstruc- 
tion prohibited  by  the  Ordinance."  And  again; 
"A  drawbridge  across  a  navjeable  water  is  not 
an  obstruction.  As  this  would  not  be  a  work 
connected  with  tbe  navigation  of  the  river,  no 
toll,  it  is  supposed,  could  be  charged  for  the 
passage  of  boala.  But  the  obstruction  would  be 
only  momentary,  to  raise  the  draw;  aad  as  such 
a  work  may  be  very  important  In  a  general  in- 
tercourse of  a  community,  no  doubt  ia  enter- 
tained as  to  the  power  of  the  State  to  make  the 
bridge."  8  McLean,  390.  The  same  observa- 
tions may  be  made  of  the  subaequent  legislation 


deemed  public  highways,    1  Stat,  at  L.,  468, 
sec.  9;  3  Stat,  at  L.,  279,  sec.  6. 

As  to  the  appropriations  by  Congress;  no 
money  has  been  expended  on  the  improvement 
of  the  Chicago  River  above  the  flist  bridge  from 
the  lake,  known  as  Rush  Street  Bildge.  No 
bridge,  therefore.  Interferes  with  the  navigation 
of  any  portion  of  the  river  which  has  been  thus 
improved.  But.  if  it  were  otherwise.  It  b  not 
perceived  how  the  Improvement  of  the  naviga- 
bility of  the  stream  can  affect  theordinarv  means 
of  crossing  It  by  ferries  and  bridges.  The  free 
navigation  of  a  atream  does  not  reouire  an  aban- 
donment of  those  means.  To  render  the  action 
of  the  State  Inralid  in  constructing  or  authoriz- 
ing the  construction  of  bridges  over  one  of  its 
navigable  streams,  tbe  General  Qovemment 
must  directly  Interfere  so  aa  to  supersede  Its 
authority  and  annul  what  It  has  done  In  the 

It  appears  from  the  testimony  In  the  record 
that  Ine  money  appropriated  by  Congress  has 
been  Expended  almost  exclusive^  upon  what  is 
known  as  the  outer  harbor  of  Chicago,  a  part  [6dl] 
of  the  lake  surrounded  by  breakwaters.  Thefact 
that  formerly  a  lighvhouse  was  erected  where 
now  Rush  Street  Bridge  stands,  in  no  respect 
affects  thequeatlon.  A  ferry  waa  then  used 
there:and  before  the  construction  of  the  bridge 
the  site  oa  a  lisht-house  was  abandoned.  The 
existing  llgbt^touse  is  below  all  tbe  bridges. 
The  improvements  on  the  river  above  the  om 
bridge  do  not  repretent  any  expendlttire  of  tbe 
gDvemtnent 

/Vvm any  v(m  ^ thU eaie,  weiino  trror in 


.,  Google 


ni-ltS  Sdprbhb  Codrt  oe 

tJie  aetioa  tf  Ae  court  Mmc  and  il*  dteree  muU 
aeeordirigty,  he  ^fflrmed  and  it  it  to  OTdered. 
Tnio  oop7.    leit : 

Junes  H.  HoKenoer.  Clerk,  8up.  Court,  n.  f 
ated-ioTD.  s^  Tcs;i(»D.  B.,aae;  uav.e.,3n 


STATE  OP  LOUISIANA,  «x  ret.  JoHU  Elli- 
ott, Nicholas  Gwtkh  «nd  Benrt  8. 
Walkke,  Ftff.  in  Brr., 

ALLEN  JXJMEL,  Auditor  of  tbe  State  op 
LotraeuSA ;  E.  A.  BURKE,  Treseurer  of 
the  State  of  Loutblaka;  and  the  BOARD 
OF  LIQUIDATION  OF  THE  STaTE  OP 
LOUISIANA. 

JOHN  ELLIOTT,  NICHOLAS  GWYNN. 
ABD  HENRY  8 ,  WALKER.  Apptt.. 

L0L^8  A.  WILTZ,  Governor;  SAMUEL 
D.  McENERT,  Lieutenant  Governor ; 
ROBERT  N.  OGDEN,  Speaker  of  the 
House  of  RepresentaUTes;  W.  A.  STRONG, 
Secr6-.ary  of  Slate;  ALLEN  JUMEL,  Au- 
ditor; E.  A.  BURKE,  Treasurer;  ASO 
STATE  NATIONAL  BANK  OF  NEW 
ORLEANS,  Fiscal  Agent  of  the  State  of 
LonisLiKA,  MEMBERS  OF  THE  BOARD 
OF  UQUIDATION  OF  LOUISIANA. 

(Beo  S.  C.  IT  Otto,  Tli-T«(.: 

— mandauos — 


I  UsrfED  States. 


Oct.  Tnx. 


1.  Tlie  Treasurer  of  n  Btate  Is  not  a  trustee  of 
moneyt  la  Urn  Btatc  Tnasun' ;  he  bolda  tliem  odIt 
as  the  avent  of  the  Stale.  IftherotsaDrtrugt,  the 
State  li  the  tmstee,  and  unlau  It  can  be  sued  tlie 
tiuKee  eannot  be  enjoined. 

E.  A  aliigte  holder,  or  a  committee  of  buldcia  of 
■t«te  bOIMI  oannot,  by  the  judicial  writ  of  inaiula- 
mua,  oompel  the  executive  otOuers  of  the  Ktate  to 
perfoim  generall)'  their  severBl  duties  uudcru  elate 

3l  a  oonrt  oannotaBSumethoeieoutli-e  authority 
of  a  State,  bo  far  as  It  rebitee  lo  the  enforoement  of 
"  joondiictof  peraonBchorged 


with  official  duty 

andijlsbureeineot   , 

prooeedlng  In  which  the  State, 


pay  « 


Jeapai^ 


4.  Court*  oanDol,  vben  a  State  cannot  be  Bued,aet 
up  JurtodlotioQ  over  the  oBoen  In  char^  of  the 
public  moneys,  so  as  to  oontrol  them  as  a«aliut  tbe 
political  power  In  tbeir  admlnlMratlon  of  the  tln- 
anoeeofOie  State. 

[No8.  5S0,  529] 
Argued  Apr.  18,  19,  20,  1882.     Leave  granted 
to  jih  prints  oral  arffameni*  Oct.  10,  18SS. 
Decided  Mar.  S,  188S.    ■ 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  first  of  liesc  cases,  No.  530,  arose  upon 
a  petition  filed  in  the  Third  District  Court, 
Parish  of  Orleans.  Louisiana.  Jao.  26, 1880,  by 
tbe  pluntiffa  in  error,  as  t«latore,  against  tbe 
M8 


defendants  in  error,  holding  Tarious  state  offices 
and  constituting  the  Boardof  Liquidation,  tor 
n  nMHMfiimu*  requiring  them  to  appropriate  at- 
tain funds  on  hand.amountinglo  some  tSOO.DQO, 
to  the  payment  of  the  jiterest  due  and  pajible 
upon  the  consolidated  bonds  of  tbe  State  of 
Louisiana,  and  to  collect  certain  taiee  and  ap- 
ply the  proceeds  on  the  interest  and  {wiodpil 
of'^sald  bonds. 
'  Tbe  cause  was  subsequently  removed  into 
tbe  court  below  on  a  petition  of  the  relatois. 

Upon  tbe  final  heanng.thc  court  below  found 
for  the  defendants  and  entered  a  Judgment  diS' 
misstng  tbe  pelition;  whereupon,  tbe  lelslon 
sued  out  this  writ  of  error. 

In  tbe  second  case,  No.  539,  tbe  bill  was  filed 
in  tbe  court  below  Jan.  16, 1880,  by  tbe  swd  it- 
lators,  against  the  same  defendants,  for  an  in- 

Junction  to  prevent  the  diversion  of  said  fund* 
rom  the  paymenl  of  tbe  intereston  said  bonds. 

Upon  the  final  hearinE,the  court  tielow  found 
for  (he  defendants,  ana  entend  a  decree  dis- 
missing tbe  bill;  whereupon,  the  complaimnis 
appealed  to  this  court. 

The  history  and  facta  of  tbe  case  fully  appear 
In  tbe  opinion  of  tbe  court. 

These  cases  werearguedwitb  the  cases  of  .V. 
n.  V.  in.  andiV.  T.  v.  La.  Bee  the  report  of 
those  cases  pott,  for  a  further  statement  of  tbt 
facts  involved  and  an  abetract  of  portions  of 
tbe  elaborate  argument  of  coonael. 

Meitrt.  Wheeler  H.  PeekhKM  and 
George  S.  Laeey,  for  plaintifts  in  enor 
and  appellants. 


Mr.  C/iiVf/fUh'MWKitedeUveredthe  opin- 
ion of  tbe  court: 

The  Legislature  of  Louisiana,  at  its  sesskm 
Oi  1874,  by  an  Act  known  as  Act  No.  8  of  1874. 
provided  for  an  issue  of  txinds,  to  be  designated 
as  consolidated  bonds  of  the  State,  for  the  pur- 
pose of  consolidatinirand  redudng  tbe  floating 
and  txinded  debt.  The  bonds  were  to  l)e  P*ja- 
ble  !o  the  bearer  forty  jeara  from  Jan.  1,  16r4, 
and  bear  interest  at  tbe  rate  of  seven  per  cent 
per  annum,  payable  on  the  first  day  of  July  and 
the  first  day  of  January  in  each  year.  The 
amount  was  not  to  exceed  in  the  aggrwatc 
$15,000,000.  The  Governor,  Lieutenant-Gov- 
ernor, Auditor,  Treasurer,  Secretary  of  State, 
Speaker  of  the  House  of  Representatives,  and  a 
person  to  be  elected  by  these  officers  as  a  fiscal 
agent  of  the  State,  were  created  a  Board  of  Uq- 
uidntion,  with  power  to  issue  the  bonds  and 
exchange  them  for  dH  valid  outstanding  bonds 
and  certain  valid  warrants  on  the  Treasuij,  at 
the  rate  of  sixty  cents  in  the  new  bonds  for  one 
dollar  of  old  lionds  and  warrants.  Tlie  boiwis 
were  to  be  signed  by  tbe  Governor,  Auditor 
and  Secretary  of  State,  and  the  coupons  by  tbe 
Auditor  and  Treasurer. 

Section  7  of  the  Act  ia  as  follows: 

"That  a  tax  of  five  and  a  half  raillE  on  the  dol- 
lar of  tbe  assessed  value  of  all  real  and  personal 
property  in  the  State  is  hereby  annualW  levied 
and  shall  be  collected  for  tbe  purpose  of  payins 
the  Interest  and  principal  of  tbe  consolicuua 
bonds  herein  eutborized,  and  tbe  rerenae  de- 
rived therefrom  is  hereby  set  apart  and  appro- 
priated to  tbat  purpose,  ud  no  other.  Ana  that 

107  r.  s. 
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Emcd  a  fekmrfor  the  flacal  agent 

. of  the  State  or  Bosid  of  Llquida- 

Hn  Id  dlrat  the  laid  fund  fnun  Its  leglomate 


bf  uj  fear,  be  a  nirpIuB  aiUiig  from  aaid  tax 
mr  pajing  all  Interest  falling  due  tii  that  year, 
nch  inrphM  abaU  be  used  for  the  purchase  and 
mlicuieut  of  boodaauUiorizedby  thisAct,  said 
riinhfain  he  midntipthr  fiiilil  miiiiil  i  TTtijiil 
oMlai,  bom  the  lowest  oSera.  afterdue  notice; 
PrwiUti,  That  tbe  total  tax  for  internet  and  all 
oiksMlc  ponMsea,  eiceptthe  support  of  put>- 
k'Kbooti,  dull  nerer  hereafter  exceed  twelve 
■d  ■  half  mOls  on  the  dollar.  The  Interest  tax 
rfmaud  ihall  be  a^cootinuiDg  aiiDual  tax  until 
tt(  «id  ooosoiidatM  bonds  shall  be  paid 


n  during  the  m 
■■1  qtpnnriatioD  shaii  auuionxe  anu  oiHue  ii 
Ac  iuij  <a  the  Auditor  and  Treasurer,  and  the 
■U  BcMtd.  req)ectjvel;,  to  collect  said  tax  bd- 
adjr,  and  paj  said  interest  and  redeem  said 
koadi  HDtO  the  Mine  shall  be  fuU j  discharged. " 
Bf  other  sections  It  was  pronded  that  aaj 
Wp,  tax  collector,  or  any  other  officer  of  the 
eWe  otNtmctlng  the  execution  of  the  Act  or 
mj  pan  of  it,  or  failing  to  perform  his  ofUcial 
Mj,  AaD  be  de«med  guilty  of  a  misdemean- 
*r,«ad  on  cooiicUon  thereof  punished;  that 
ndMoririon  of  the  Actohould  be,  and  was 
d  to  be,  a  contract  between  the  State  of 
t  and  each  and  erery  holder  of  such 
lied  lx>ada;  Uiat  the  tax  colleclors 
Aodd  not  {My  over  any  moneys  collected  by 
""  T  other  person  than  the  State  Treas- 

'    >r  Judge  thereof  .should 


tkMs  10  any  other 
BW,  ladthatDOC): 


if  the  qwcial  lax  therefor. 

'— -rTtatrly  after  the  passage  of  this  Act  the 
^Ma  adopled  an  amendment  to  its  Constitution, 
MtBOowa: 

'Thr  inoe  of  oonaoUdated  bonds  anUiorlzed 
W  tkr  Genenl  Asaembly  of  the  State,  at  its  reg- 
JvKMina  in  the  year  1874,  Is  hereby  declared 
'-'  -nate  a  Talid  contract  betwen  the  State  and 
•wk  sad  e*ery  holdef  of  said  bonds,  which  the 
*•»  Aall  by  no  mean*  and  in  nowise  impair. 
TWsiid  bond*  shall  be  a  ralld  obligation  of  the 
Mar  in  b*or  of  any  holder  thereof,  and  no 
•^mt  ihall  enjoin  tbe  payment  of  the  principal 
'vnacteMlhenof  or  (he  lery  and  collection  of 
^r  tea  Ibenfori  to  secure  such  levy,  coliec' 
^«a  aial  paymcDt,  the  Judicial  power  shall  be 
'Mil  ^wl  when  necessary.  The  tax  required 
tvOt  payment  of  tbe  ^indpal  and  interest  of 
mi  bnada  ahall  be  assMsnd  and  collected,  each 
mi  rwvj  year.  ttntU  tbe  bonds  shall  be  paid, 
aradpaTaBd  Interert.  aod  tlK  proceeds  shall  bt 
Md  t«  Ike  Treasorer  of  the  State  to  the  li6U> 
<*■  vt  mtd  hood*,  aa  the  principal  and  tntarart 
^JW  Maaaahall  tall  due,  and  no  further  legis- 
k^M  «  apfvopriation  shall  t>e  requisile  for  tbe 
aril  aMammcBt  and  collection,  and  for  (uch 
WMa  fram  the  Treasary. " 

rads  tbk  aUhortty,  ctmaoUdated  bonds  to 
"^mtrwnA  t*  ahoot  (12,000,000  wpm  imatA 

"•^  EBon,  Xidiolaa  Qwynn  and 

"Ah  an  tb*  holden  and  bnren  of 
tenOrro. 


bonds  to  the  amount  of  (SO.OOO,  andofunpt^ 
coupons  due  January  1,  IBM,  to  the  amount  of 
178,900.  Tbe  bonds,  io  accordance  with  the 
requirements  of  the  Act  under  which  they  were 
issued  are  signed  by  the  GoTeraor.  Auditor  and 
Secretary  of  State,  and  thec?'<Dons  by  the  Au-  [712] 
ditor  and  Treasurer. 

On  tbe  first  day  of  January,  1880,  a  new  Con- 
Blitutiou  of  Louisiana  went  iito  effect.    A  por- 
tion of  that  Constitution,  called  tha  "Debt  Or- 
dinance," is  in  these  words; 
•■Slate  Debt. 

Art.  1.  Be  it  r>r€ained,  bj/  the  people  of  the 
State  of  Lmiinana,  in  conimiUon  oMtaMed,  Tliat 
the  interest  to  be  paid  on  the  consolidated  bonds 
of  tbe  State  of  Louisiana  be  and  is  hereby  fixed 
at  two  per  cent  per  annum  for  five  years  from 
the  first  dayofJanuary,1880;  three  percent  per 
annum  for  fifteen  years;  and  four  per  cent  per 
annum  thereafter,  payable  semi-annually;  and 
there  shall  be  levied  an  annual  tax  sufficient  for 
the  full  payment  of  said  interest,  not  exceeding 
three  mJlU,  tbe  limit  of  all  State  tax  being  here- 
by fixed  at  six  miils;  Pronded,  The  holders  of 
consolidated  bonds  may,  at  their  optiun.demand 
in  exchange  for  the  bonds  held  by  them,  bonds 
of  the  denomination  of  *5,  $100,  $600,  $1,000, 
to  be  Issued  at  the  rate  of  seventy-five  cents  on 
the  dollar,  of  bonds  held  and  to  be  surrendered 
by  such  holders;  the  said  new  Issue  to  bear  in- 
terest at  the  rate  of  four  per  cent  per  annum, 
payable  semi-annually. 

Art.  3.  The  holders  of  consolidated  bonds 
may  at  any  time  present  thehr  bonds  to  the 
Treasurer  of  the  State  or  to  an  agent  to  be  ap- 

Cted  by  the  OoTemor,  one  in  the  City  of 
Torfc  and  tbe  otherin  the  City  of  London, 
and  the  said  Treasurer  or  agent,  as  the  case  may 
be,  shall  indorse  or  stamp  thereon  the  words, 
interest  reduced  to  two  per  cent  per  annum  for 
five  yeara  from  January  1.  1880,  thrccper  cent 
per  annum  for  fifteen  years,  and  four  per  cent 

Eer  annum  thereafter;  Proeided,  The  holder  or 
olders  of  said  bonds  may  apply  to  the  Treas- 
urer for  an  exchange  of  >:indij,  as  provided  In 
the  preceding  article. 

Art,  8.  Be  it  furtiier  ordained.  That  the  cou- 
pon of  said  consolidated  bonds  falling  due  the 
first  day  of  January,  1R80,  be  and  tbe  same  Is 
hereby  remitted,  and  any  interest  taxes  collect- 
ed to  meet  said  coupon  are  hereby  transferred 
to  defray  tbe  expenses  of  the  State  Govern 

Article  20B  of  the  same  Constitution  provides 
that  "  The  state  tax  on  all  property  for  all  pur- 
poses whatever.  Including  expenses  of  govern- 
ment, schools,  icveea  ana  ftilen-^t,  nhall  not  ex- 

«d  In  anv  one  year  six  mills  on  the  dollar  ( f 

1  assessed  valuation." 

Elliott,  Qwynn  and  Walker  demanded  o*  the  r-j*-. 
proper  state  officers  payment  of  their  coupons  l''™' 
which  fell  due  January  1, 1880 :  but  such  pay- 
ment was  refused,  the  Auditor  and  Treasurer 
■tadng'That  the;  could  not  comply  with  the  rc- 
queatmadeof  them, owing  to  the  prohibit  ion  con- 
tained in  article  3,  state  debt  ordinance  of  the 
Constitution  of  the  State  of  I.oulsiana.  adoplcd 
3Sd  July,  16T9,  and  recently  promulgatod. 

All  the  taxes  allowed  by  the  new  Constitu- 
tion have  been  levied  for  the  yearlSSO,  but  no 
proceedings  have  been  taken  to  levy  and  collect 
the  five  and  a  half  mill  tax  under  the  Act  of 
1874.  About  $800,000  Is  Ir  the  Treamiry  of  the 
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Bute,  collected  under  the  levj  imposed  by  the 
Act  of  1974  10  meet  the  coupons  tailing  due 
January,  1880;  but  theTreasurerrefuses  toap- 
ply  it  to  the  payment  of  the  coupons,  and  claims 
to  bold  it  only  for  the  purposes  (o  which  it  was 
to  be  appropriated  by  liie  terms  of  the  new  Con- 
stitutioii.  Tnere  are  also  taxes  levied  for  former 
yean  under  the  Act  of  1874,  which  remain  un- 
collected, and  which  are  subiect  to  future  col- 
lection and  pavmcnt  into  the  Treasury  under  the 
operation  of  the  collection  laws. 

In  this  condition  of  things,  the  sppellantB,  El- 
liott,Gnynn  BndWalker,on  the  16th  of  January, 
1880,  commenced  a  auit  in  equity  in  the  Cincult 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  against  the  Beveral  officers  of 
the  Slate  compodng  the  Board  of  Liquidation, 
and  the  prayer  of  the  bill  is  that  it  may  be  or- 
dered, adjudged  and  decreed  that  the  Act  No.  8, 
of  1874,  "So  far  as  your  orator's  iatoresls  herein 
above  declared  ore  concerned,  was  all  the  time 
from  it)  passage,  has  been  and,  at  the  time  of 
the  rendition  of  ihe  decree  herein  prayed  for,  ia 
n  valid  nnd  subsisting  law  of  the  btate  of  Loui- 
siana; that  the  Act  aforeaaid,  the  constitutional 
ameadmcot  of  18T4,  and  the  several  bonds  and 
coupons  of  interest,  held  end  owned  by  your 
orators  as  aforesaid,  Eeparaleiy  and  together, 
constituted, were  and  are,  good, valid,  subaisUng 
and  binding  contracts  between  the  btalc  afore- 
said and  the  bearers  and  holders  of  the  consoli- 
'  dated  bonds  and  coupons,  the  obligation  of 
which  contract  cannot  be  lawfully  or  constitu- 
tionally impaired;  and  that,  under  and  by  virt- 
ue of  such  contract,  your  orators  were  and  are 
entitled  to  take  and  enjoy  all  the  rights,  privi- 
leges, taxes  and  moneys,  particularly  set  forth 
and  mentioned  in  Act  No.  8,  and  the  constitu- 
tional amendment  of  18T4,  aforesaid;  that  so 
much  of  the ,  aforesaid  Constitution  of  1879  as 
alters,  varies,  modlflee  or  changes,  or  assumes, 
purports  or  attempts  to  alter,  varv,  modify  or 
change  the  provisions  of  the  said  Act  of  1874 
and  the  constitutional  amendment  of  tlmtyear. 
especially  article  208  of  the  ConstitutioQ  of  the 
year  1879,  and  that  portion  of  sucli  Conslitution 
tnown  and  distinguished  as  the  Ordinance  on 
'state  debt,'  do  impair  theobiigation  of  the  con- 
tract herein  above  referred  to;  that .  the  said 
parts  and  portions  of  such  ConstitutioD  are, 
therefore,  violative  of  the  Constitution  of  the 
United  States,  and  are  absolutely  null  and  void 
and  without  the  slightest  force  or  effect  what- 
ever against  complamants;  and  aSord  and  offer 
DO  authority  or  warrant  for  the  defendants,  or 
any  one  or  more  of  them,  to  malic  such  dispo- 
sition or  application  of  any  part  or  portion  of 
the  aforeaaid  taxes,  and  the  proceed  thereof, 
collected  and  to  be  collected,  as  to  enable  the 
Stale,  therewith,  to  defray  the  expenses  of  the 
State  Government,  or  to  accomplish  onj  pur- 
pose or  purposes  oUier  than  those  prescribed  in 
the  i^oresald  Funding  Act  and  constitutional 
amendment  of  1874;  that  the  defendants,  and 
each  of  them ,  may  be  adjudged  and  decreed  to 
replace  and  re-in£tate  to  the  credit  of  said  Inter- 
eat  fund  any  moneys  or  funds  tliat  may  have 
been  diverted  therefrom;  '  *  '  and  that  said 
defendants  and  each  and  every  one  of  them 
may  be  peremptorily  enjoined  and  lestntined 
from  recognizing  as  valid,  against  your  orators, 
article  206  of  the  ConstltntloD  of  Lotdslana," 
and  the  "Debt  Oidluance,"  aid  "from  ig- 


■ing  thi 


the  Funding  Act  and  constitiiliODtl 
lent  of  1874,  and  from  doing  and  tam- 
ing to  be  done  any  act  or  thine  whusoever,  ob- 
structing, preventing  or  impecung,  or  tending. 
directly  or  indirectly,  to  oMtruct,  prevent  er 
impede,  in  the  slightest  degree,  the  prompt,  full 
and  complete  execution  and  enforcementt^Ihe 
Act  and  constitutional  amendment  ^oreaid; 
and,  finally,  that  the  aaid  defendants  and  each 
and  every  one  of  them  may  be  enjoined  andie- 
strained  to  stidi  otber  and  further  extent,  ind 
in  such  additional  way  and  manner,  as  the 
court  may  deem  right  and  proper." 

On  the  S6lh  <rf  January,  1880,  the  aaioe  psi- 
ties  as  relators  filed  a  peation  in  a  State  Court 
of  Louisiana  agsfust  Uie  Auditor  and  Treauuier 
of  State  and  the  several  members  of  the  Board   ;' 
of  Liquidation,  being  Louis  A.  Wiltz,  the  Qor- 
emor;  Samuel  McEmit,  Lieutenant-Governor; 
Allen  Jumel,  Auditor;  Edward  A.  Burke, Treae- 
urer;  WUliam  A.  Strong,  Secretary  of  State; 
Robert  N.  Ogden,  Speaker  of  the  House  of  Bep- 
rcsentatjves,  and  the  State  National  Bank  of 
New  Orleans,  fiscal  agent,  for  a  mandamiu  le- 
(^uiring  them  "To  apply  and  pay  to  the  ex- 
tinguishment of  the  int^est  now  due  and  pay- 
abie  upon  the  consolidated  bonds  of  the  State 
of  Louisiana,  or  becoming  due  and  payable  up- 
on said  bonds,  and  to  the  redemption  and  re- 
tirement of  such  consolidated  bonds,  as  ate  pro- 
vided for  and  required  by  the  af oiesidd  Ad  No. 
8  of  the  year  1874,  any  and  all  moneys  and  pro- 
ceeds of  the  lax  levied  or  fixed  by  said  Act  now 
m  the  bauds  or  subject  to  the  control  of  the  said 
defendants  or  either  one  of  them,  or  which  have 
been  in  the  hands  or  subject  to  the  control  of 
the  sold  defendants  or  either  one  of  them,  or 
which  may  come  Into  their  hands  or  become 
subiect  to  the  control  of  either  of  them,  not  al- 
ready applied  to  the  payment  of  interen  upon 
the  aforesaid  bonds,  or  lo  the  redemption  and 
retirement  of  the  bonds  tbenuelves,  us  provided 
for  and  required  in  and  by  said  Act  No.  8;" 
and  tliat  they  "May  furthermore  be  command- 
ed and  required  to  proceed,  without  delay,  to 
collect  the  lax  fixed  or  levied  in  and  by  the 
aforesaid  Act  No.  S  of  the  year  1874,  in  the 
manner  and  to  the  extent  contemplated  by  tliat 
statute,  and  to  apply  and  pay  all  moneys  real- 
ized from  such  tax  to  the  dischai^  of  the  inter- 
est and  redemption  of  the  bonds  isaueii  tinder 
and  by  virtue  of  the  aforesaid  Funding  Act  No. 
8  *  •  *  until  the  principal  and  interest  of  ?uch. 
bonds  be   fully  extinguished  and  discharged; 
and.  flnaliy,  that  the  said  defendants  may  eev- 
erally  be  commanded  and  required  to  enforce  the 
Act  licrein  above  last  refcrrni  to,  and  particular- 
ly to  carry  out,  perform  and  discharge  eaicb  and 
every  one  and  all  the  ministerial  acts,  things 
and  duties  respectively  required  of  them  hy  the 
aforesaid  Act  No.  3,  according  to  the  ftm  and 
true  intent  and  purportof  that  Act." 

Tnis  suit  was  afterwards  removed  Inio  the 
Circuit  Court  of  the  United  States  for  tlie  East- 
cm  District  of  Louisiana. 

Upon  final  hearing,  the  Circuit  Court  de- 
nied the  relief  prayed  for  in  each  of  Uie  raitt 
because,  as  stated  In  the  conclusions  of  law 
which  were  filed  in  connection  with  tbe  find- 
ings of  fact.  It  appeared  that  the  respoitclema 
were  constltntional  ofScera  of  the  State,  and 
had  no  relation  to  the  funds  t»llected,  or  to  t>e 
collected,  except  assuchofBcers;  that  they  -wcxe 
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cMtad  wkfa  DO  Mithoritj  and  charged  wfth  no 
iSf  10  EST  OTcr  or  collect  said  funds  to  or  in 
bdaH  M  UM  Rlaton  and  complainaDta,  but,  on 
ikc  ecUnrT.  by  the  organic  law  of  tlie  State 
lodff^i^fl  '*-^' — ^ 

■ndate,  are  i»ol 
Oae  RsMoa  ft  iras  concluded  tbat  the  State 
■V  the  partj  which,  bj  Its  action  in  Its  origl- 
Ml  caiadt^  throo^  the  people,  had  rendered 
ikreiM«itioD  of  it*  contract  with  the  relators 
_e  thnm^  the  insffumentBlitf  of  its 
n  or  ftmcdonariet,  and  that  the  quesdoa 
pNsUd  was  political  rather  than  judicial,  and 
rvtSi  aot  be  adjudicated  without  calling  the 
°~~ie  to  the  bar  at  the  conit  and  subvertiDg  lis 
i_.  . ....._f.  -(,  m^ter  Ijoi^  unjustly 


iJyriai 


. . .  B  a  Jtid^ment  and  decree  to  tliat  effect  a 
•ril  <d  an>r  and  appeal  were  taken  to  this 

TW  two  mits  maj  properlj  be  consldeted 
snfMkff  bete,  aa  tbey  ^ere  below,  becauae  they 
pntot  nbMaaiiaUy  the  same  questions. 

Wt  have  DO  doubt  tt  was  the  intention  of  the 
itm  at  I^mldana  to  enter  into  a  formal  con* 
Bad  wltb  cadh  aod  every  holder  of  bonds  is- 
■ed  ander  tbe  Act  of  18T4,  to  levr  and  col- 
kdasaaaaal  tax  of  fire  aadonebfOf  mlilson 
Ike  delhr  of  tbe  aaw-od  value  of  all  the  real 
«d  oavoaal  property  in  the  State  and  to  ap- 
ph-  at  iVTcDue,  deifved  ttkerefram,  to  the  pay- 
oca*  (<  the  priDdpol  and  Interest  of  the  bonds 
Md  K>  BO  otber  porpoae.  By  the  obligation  so 
(tMad  into,  it  was  also  wreed  that  the  t^x 
mM  by  the  Act  and  connrnied  b;  the  Con- 
rtwfcjM  ibould  be  a  continuing  annual  tax  un- 
ci [he  boods,  principal  and  interest,  were  paid 
'  fal;  thai  tbie  ^>propriatlon  of  the  revenue 
iBxtfA  thervfrom  ihould  be  a  continuing  an- 
ral  apnroprialioa,  and  tliat  no  further  au- 
tacaky  uut  tliat  contained  in  the  Act  should 
^  nqolrad  to  enable  the  taxing  officers  to  levy 
ul  roOta  tb«  tax,  ot  the  dislniraing  officers  to 
>7  kxa  the  Btoney  as  collected  in  dUcbargc  of 
'•v  'lisaTinn  ot  toe  bonds.  Wbatcver  may  be, 
"KotJof,  ite  elfect  of  a  promise  or  a  pledge  of 
bA  by  a  Slate,  tbe  language  employed  in  this 
Attarc  tbmra  nnmiitakably  a  draign  to  make 
!>H  inwjiaa  and  tbeae  pledges  so  far  con- 
am  tkai  tbeir  oUigatlona  would  be  protected 
K  at  OoBKitulion  of  the  United  States  against 


tutlon  no  State  can  be  sued  in  tbe  courts  of  the 
United  States  by  a  citizen  of  anotber  State. 
Neither  was  there,  when  QielwDds  were  Issued, 
nor  Is  there  now,  any  statute  or  Judicial  declfioa 
giving  the  bondholders  a  remedy  in  the  state 


pacity,  to  compel  it  to  do  what  it  nas  agreed 
should  be  done  but  which  It  refuses  to  do. 

These,  then,  are  suits  by  creditors  at  large, 
of  the  class  pivvided  for  in  the  Act  of  1874,  to 
compel  theofflcers  of  the  State,  by  Judicial  pro- 
cess, to  enforce  the  provisions  of  tbe  Act,  when 
the  Stato.  bv  anamendmeattolts Constitution, 
baa  undertaken  to  prohibit  them  from  doing  so, 
and  when  tbe  court,  If  it  requires  an  ofBcer  to 
proceed,  cannot  protect  him  with  a  Judgment 
to  which  tbe  State  ia  a  partv.  The  persona  sued 
are  the  executive  officers  of  tbe  State,  and  they 
are  proceeded  against  in  their  official  capacity. 
Tbe  mon^  in  the  Treasury  is  the  property  of 
the  State,  and  not  in  any  legal  sense  tbe  proper' 
ty  of  the  bond  or  coupon  headers.  If  it  be  lost 
or  destroyed,  the  loss  will  faU  alone  on  the  State 
or  ita  Bgents,and  the  bondholders  wUl  be  entitled 
to  payment  in  full  from  other  sources.  True, 
the  money  was  raised  to  pay  this  particular  class 
of  debts,  and  be  agreement  wasitBhouldnotbe 
used  for anyother purpose;  but,notwithstandIng 
this,  the  State  basundert^en  to  appropriate  h 
to  defray  the  expenses  of  the  government.  In 
this  way  the  State  has  violatedita  contract  end. 


plyw 


to  judg- 

_-  B  Is  00  way  In  wtiich  the  State. 

a  r»  I  Byai  iiy  ••  an  oiganiied  political  com- 
Ks^.  OS  be  bnragbt  before  any  court  of 
^  Shb.  orirf  Um  Uohed  Stales,  to  answer  a 
^■kaa  aesae  of  tbewhoklen  to  obtain  such 
s  Jri^^aea.  It  was  eximaily  decided  by  tbe 
H/imm  Cmnt  Ot  tbe  State  in  Stale,  cr  rd. 
Min  V.  Bmi*»,  n  Ia.  Ann.,  4116,  that  such  a 
^  ««U  eoC  be  tvonghl  hi  the  state  courts, 
■<  m*a  the  Illb  Amendment  of  the  Constl- 
^  ROno. 


money  already  in  hand,  and  raise  more  by  tu- 
Btlon,  If  necessaiy. 

That  the  Constitution  of  1879  on  its  face  takes 
away  the  power  of  the  executive  officers  to  com- 
-'"  with  the  tenns  of  the  Act  of  1874cannotbe 
ied.  As  againBt  everything  but  tbe  outstand- 
^  bonds  and  coupons,  this  Constitution  Is  tlie 
fundamental  law  of  the  Stale,  and  It  isonlv  in- 
valid so  far  as  it  impairs  the  obligation  of  the 
contract  on  the  faith  of  which  the  bonds  and 
coupons  were  taken  by  their  respective  holders. 
The  miestion,  then,  Is,  whether  the  contract  can 
be  enforced,  nolwltbatanding  the  Conatiiutlon, 
by  coercing  the  agrjtiand  instrumentalities  of 
.  the  State,  whoae  aulfaority  has  been  withdrawn 
in  violation  of  tbe  contract, without  having  tbe 
State  itself  In  Its  political  capacity  a  party  U> 
theproceedlngs. 

The  relief  asked  will  require  tbe  officers, 
against  whom  the  process  goes,  to  act  contt«- 
tbe  positive  oidera  of  the  supreme  poUt- 


blc  in  law  for  what  tney  do.  They  must  u 
the  public  money  in  the  Treasury  and  imder 
their  official  control  in  one  way,  when  the  su- 
preme power  has  directed  tbem  to  tiae  it  In  an 
other,  and  they  must  raise  more  money  by  tax- 
ation when  the  same  power  has  declared  It  shall 
not  be  done. 

Tbe  peiUea  prosecuting  tbe  suits  do  not,  Id 
direct  terms,  ask  for  the  payment  of  tbe  bonds 
and  coupons  tbey  hold.  In  fact,  this  seems  to 
have  been  putpoeely  avoided,  for  in  the  suit  for 
man^mu*  the  petlnon  was  amended  before  tbe 
hearing  by  striking  out  all  that  would  liave  the 
effect  of  conllning  the  command  of  the  writ  to 
such  a  payment,  and  Igft  the  prayer  for  an  order 
requiring  tbe  use  of  the  money  raised  underthe 

I.  C.oogic 


7]l-76» 


SCFRUfE  COCBT  OF  THE  TJHITED  £tATKB. 


Oct.  Tma, 


Act  of  1874  for  the  redemption  and  retirement 
eeneraUf  of  all  the  booda  and  coupons  of  the 
&8ue.  In  the  suit  In  equity,  while  it  was  asked 
that  the  "  Debt  Ordinance"  of  1879  mieht  be 
declared  Invalid  as  against  the  complainants, 
payment  of  the  amount  due  was  amy  sought 
through  the  general  Bdmlnlstratlon  of  Uie 
flnancea  in  accordance  with  the  provisions  of 
the  Act  of  1874.  In  neitberof  iheBUite,  wasany 
inquiry  to  be  instituted  in  respect  to  the  par- 
ticular bonds  and  coupons  held  by  the  plaint- 
iSe,  or  any  special  relief  afforded  as  to  them. 
All  that  is  anlccil  will  inure  as  much  to  the  ben- 
eflt  of  the  othtr  boldets  of  aimilBr  obligationB 
as  to  the  particular  parties  to  these  suits.  So 
that  the  remedy  souc^ht  implies  power  in  the 
Judiciary  to  compel  the  State  to  abide  by  and 
perform  its  contracts  for  the  payment  of  money, 
not  by  rendering  and  enforcing  a  judgment  in 
the  ordinaiT  form  of  judicial  procedure,  but  by 
assuming  the  control  of  the  admin  isiratJon  of 
the  flscalaflaiTa  of  the  State  to  the  extent  that 
may  be  necessary  to  accomplish  the  end  in  view. 
It  ts  Insisted,  however,  that  the  money  in  the 
Treasury,  collected  from  the  laz  levied  for  the 

C«r  ie'f9,  constitutes  a  trust  fund  of  which  [he 
dividual  defendants  are  ^  officio  trustees,  and 
that  they  may  be  enjoined  as  such  trustees  from 
diverting  it  from  the  purposes  to  which  it  was 

Sledged  under  the  contract.  The  individual 
efendants  are  the  several  officers  of  the  State, 
who,  under  tL^  law.  compoee  the  Board  of 
Liquidation.  That  Board  is,  In  no  sense,  acus- 
todian  of  this  fund.  Its  duty  was  to  negotiate 
the  exchange  of  the  new  bonds  for  tlie  old  on 
the  terms  proposed.  It  had  nothing  vidowith 
levying  the  tax,  collecting  the  money  or  paying 
it  out,  further  than  by  purchasing  the  bonds 
with  any  Hurplua  there  might  be  from  time  to 
time  in  the  Treasury  over  what  was  required 
to  meet  the  interest.  The  provision  in  the  law, 
that  it  shall  be  the  duty  of  the  Auditor,  Treas- 
urer and  the  board,  respectively,  to  collect  the 
tax,  pay  the  interest  andredecmthebonds,  evi- 
dently means  no  more  than  that  the  Auditor 
and  Treasurer  shall  perform  their  respective 
duties  under  the  general  laws  in  the  assessment 
and  collection  of  the  tax,  and  shall  pay  in  the 
usual  manner  the  interest  and  principal  of  the 
bonds  as  they  respectively  fall  due,  and  that 
Uie  Board  shall  purcliase  and  retire  the  bonds 
whenever  there  is  a  surplus,  that,  under  the 
law,  is  to  be  used  for  that  purpose. 

The  Treasurer  of  State  Is  the  keeper  of  the 
Treasury,  and  in  that  way  is  the  keeper  of  the 
money  collected  from  this  tax,  just  as  he  is  the 
keeper  of  other  public  moneys.  The  taxes  were 
collected  by  the  tax  collectors  and  paid  over 
to  the  state  Treasurer,  that  is  to  say,  into  the 
state  Treasury,  just  as  other  taxes  were  when 
collected.  Irie  Treasurur  is  no  more  a  trustee 
of  these  moneys  than  he  is  of  all  other  pub- 
lic moneys.  He  holds  them,  but  only  as  tiie 
agent  of  the  State.  If  there  is  any  trust,  the 
State  is  the  trustee  and,  unless  the  State  can 
be  sued,  the  trustee  cannot  be  enjoined.  The 
officers  owe  duty  to  the  State  alone,  and  have 
no  contract  rcmtions  with  the  bondholders. 
They  can  only  act  aa  the  Slate  directs  them  to 
act,  and  hold  as  the  State  allows  them  to  hold. 
It  was  never  agreed  that  their  relations  with 
the  bondholders  should  be  any  other  than  as 
officers  of  Ute  State,  or  that  Uiey  should  have 
4&2 


any  control  over  tliia  fimd  except  to  keep  it  lik« 
other  funds  In  the  Treaaoi;  and  pay  it  out  u- 
cordlng  to  law.  They  can  be  moved  througb 
the  State,  but  not  the  State  through  them. 

In  this  connection  there  is  much  that  is  in- 
structive in  Reg.  v,  Lordg  Committioner*  of  thi 
Treatury,  I.aw  Rep.,  7  Q.  B.,  387.  There 
money  had  been  appropriated  by  Parliament 
for  the  payment  of  costs  of  a  particular  ch«- 
acter,  a  id  an  application  was  made  for  a  man- 
damui  to  compel  the  Lords  Commissioners  of 
the  Treasury  to  pay  certain  bills  which  hid 
been  properly  taxed;  but,  although  the  court 
was  emphatic  in  its  declaration  mat  paymtnl 
ought  to  be  made,  the  writ  was  refused  be- 
cause the  Lords  Commissioners  held  "The 
money  as  the  servants  of  the  Crown,  and  no 
duty  was  imposed  upon  them  as  between  them 
and  the  persons  to  whom  the  money  was  psy- 
able."  Lord  Cki^  Jvttiee  Cockbum,  in  his 
opinion,  said,  p.  ffl*4:  "Though  I  quite  agree 
that  according  to  the  appropriation  Act  Inej 
(the  Lords  Commissioners)  were  bound  to  sp- 

Sly  the  money  upon  the  vouchers  being  prn- 
uced,  and  had  no  authority  to  retaz  these  bills, 
still  I  cannot  say  that  there  is  any  duty  which 
makes  it  incumbent  upon  them  to  do  what  1 
cannot  hesitate  to  say  they  ought  to  have  done, 
except  as  servants  of  the  Crown;  because  in 
that  character  the;  have  received  the  money, 
andin  no  other."  And  BJackbum.  J.,  p.  £W: 
"  It  seems  to  me  that  the  u-iligation,  suSi  as  it 
is,  is  upon  Her  Hajosty,  to  be  disciiarged 
tbmugli  her  servants,  and  you  cannot  proceed 
therefor  against  the  servants."  So,  here,  the 
obligation  is  all  on  the  Stale,  to  be  discharged 
through  its  servants,  and  the  money  is  hdd  by 
the  officers  proceeded  against  in  their  cbanctn 
as  servants  of  the  State,  and  no  other. 

There  ts  nothing  in  any  of  the  casee  in  this 
court  that  are  rehcd  on  which,  to  our  n^ds, 
authorizes  any  such  relief  as  is  asked.  In  Oi- 
bam  V.  Bank,  8  Wheat.,  788, which  is  the  lead- 
ing case,  and  cited  as  authority  in  all  the  otheis. 
the  object  was  to  prevent  money  which  bad 
been  unlnwfully  taken  out  of  the  bank  by  the 
officers  of  the  State  from  getting  into  the  1  rea» 
oTj.  The  money  was,  in  legal  effect,  stopped 
while  passing  from  the  banii  to  the  Treasury. 
The  controlling  tacts  are  thus  stated  hy  t  Aiff 
Jutiiee  Marshall  in  the  opinion,  p.  868:  "  But 
when  we  reflect  that  the  defendants,  Oebom 
and  Harper,  are  incontestably  liable  for  the  full 
amount  of  the  money  taken  out  of  the  bank. 
that  the  defendant,  Ciurie,  is  also  respunsfbk 
for  the  sum  receiv«i  by  him,  it  havinj;  ooioeXi. 
his  hands  with  full  knowledge  of  the  uoLawfu 
means  by  which  it  was  acquired;  that  the  dc 
fendant,  Sullivan,  is  iQso  responsible  for  thi 
sum  specifically  dehvered  to  him,  wiUi  notia 
that  it  was  the  property  of  the  bank,  unless  (h< 
form  of  having  made  an  entry  on  the  books  o 
theTreasury  can  countervail  the  fact  that  itn-a'> 
in  truth,  kept  untouched,  in  a  trunk,  by  tteell 
as  a  deposit,  to  await  the  event  of  the  pcndin, 
suit  respectlngit;  we  may  lay  it  down  as  Aprof 
oeition,  safely  to  be  affirmed,  that  all  tlie  dc 
fendanls  in  the  case  were  liable  in  an  actio 
at  law  for  the  amount  of  this  decree.  -If  th 
original  injunction  was  properly  awarded,  fr 
the  reasons  stated  in  the  preceding  part  of  th 
opinion,  the  money,  havme  reachea  the  hand 
01  all  thoee  to  whom  It  afterwards  cante  nit 
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Mdcerflhat  injtutctkffl,  might  be  punued,  so 
big  M  tl  remauwd  m  dlBtlnct  depoait,  neither 
wad  whb  Ibe  mone]'  of  the  Tieuui;,  nor  put 
tedmUtioa.  •  •  •  The  money  of  the 
tuk.  kid  been  Uken,  without  anthorlty,  by 
Mem  of  the  defendanta,  and  waa  detained  by 
Ae  tolj  person  who  ma  not  an  original  wrong 
dor,  in  4  ipeciflc  torn;  ao  that  deunne  might 
Un  bmi  maiDtained  for  it,  had  It  been  In  the 
percr  of  tbe  hwik  to  prove  ttie  facts  wlilch  are 
■OMn  Ic  eatabliah  Uie  Identity  of  the  prop- 
■nrnedfor."  UDderthisBtateof  facte, the or- 
fe  (or  to  Rtnni  involTCd  no  question  of  power 
h  lautfm  tritli  what  waa  actoaUy  In  the  Treas- 
n\'  "Hie  officen  atood  in  the  place  of  a  sbcr- 
Itiio  lad  levied  an  ezecntion  on  goc:!.  and 
•>.  nimcdtotest  biarighttokeepthem.&ndtbe 
pncipleqjplied  In  the  decision  is  thus  stated  in 
AebadDciteof  thereport:  "A  court  of  equity 
•ffltaupoM  by  inJODCtlon  to  prevent  the  tians- 
koIaipedillG  thing  which,  if  transferred,  will 
W  ErMrierably  loet  to  the  owner,  such  as  nego- 
taUeMorki  and  serurities."  Thus  the  money 
>brd  w«  kept  oat  of  the  Treasury,  because  If 
ll  n  fa  it  would  be  irretrievably  lost  to  the 
b—i.  riace  the  State  could  not  bo  sued  to  re- 
conr  li  I>ck.  No  one  pretended  that  if  the 
■Mrj  had  bMO  actually  paid  into  the  Treas- 
T.  ud  had  become  mixed  with  the  other 
■wy  there,  it  could  have  been  got  back  from 
Sr  f*at  by  a  suit  against  the  officers.  They 
v««Id  kave  been  ln<flvidually  liable  for  Ihe  un- 
hvf a]  ■iznre  and  conversion,  but  the  recoveiy 
nail  he  against  them  Individually  for  the 
■Ofitln  bad  personally  done,  and  could 
^■vBocSect  on  the  money  which  washeld  by 
te  Halt.  Cettainly  no  one  would  ever  sup- 
pM  (tai  )iy  ■  proceeding  against  the  officers 
•"•r,  IhtT  could  be  held  as  trustees  for  the 
^Mk.  aM  required  to  set  apart  from  the 
■"■■J*  in  the  Trcasory  an  amount  equal  to 
ftM>lurti  bad  been  Improperly  put  there,  and 
aU  k  (ur  the  dlacharge  of^the  liabiUly  which 
Ar  MMe  lacuncd  by  reason  of  the  unlawful 


.. it  Oxe  Land-Offlce 

*  to  reaCnin  them  from  Incumbering, 
ata  io  otben,  lands  which  had  been 


The  specific  tracts  of  land  in  dis- 
Ibflooottact  which  had  been  made, 
ocD  the  public  domain  and  set  apart 
Theci      -  ■"    


■  •*»»,  waa  atuapiing  tc 
to  ti^  by  (laatliig  aubae 


■ixxm. .  Sl^M^ 
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MM  under  the  same 

BR  DOW  couiderlng.  the 

aa  enjoined,  at  the  in- 

_  - , from  admitting  to  the 

|**ipi  at  iha  ocmpramiae  piapoaed  by  the 
■*.a«kta  pcraoaia  other  than  ihoae  originally 
MWfamdoadUTemillenaai  And  this 
Wf  k^aaaa  ibe  bawd  of  Uqinldatioa  wu,  by 
■Wr  iKHa  frf  the  law.  dmrced  with  the  du^ 
'a^H^l^  Ike  booda  spedflcaUy  aet  apwt  17 
»  n  Otto  C.  8..  Book  ST 


had  ^us  been  committed  to  the  board.  In  fact 
the  board  held  the  new  issue  of  bonds  in  trust, 
and  everyone  who  gave  up  his  old  obligations 
and  accepted  the  new  In  settlement  became  a 
beneflduy  under  the  trust  and  might  act  ac- 
cordingly. 

Id  this  case,  however,  there  is  no  such  troat. 
As  has  already  been  said,  the  Board  Is  chnrged 
with  no  duty  in  respect  to  the  taies,  eicept  in 
connection  with  the  purchase  of  bonds  when- 
ever there  ore  funds  which  can  be  used  In  that 
way.  Tlie  Auditor  and  Treasurer  are  required 
to  audit  and  pay  the  coupons  as  they  are  pre- 
sented; but  that  doee  not  make  them  trustees 
for  the  bondholders  of  the  money  in  (he  Treas- 
ury out  of  which  the  payment  is  to  be  maide. 
They  may  draw  on  the  fund  raised  to  make  the 
payment,  but  that  is  the  extent  of  their  official 
control  over  it.  The  law  has  never  made  it  a 
part  of  their  official  duty  to  separate  from  the 
other  moneys  in  the  Treasury  that  which  was 
realized  from  the  taxes  in  question,  and  hold  It 
intrust  for  (be  bondholdeiB.  The  State  has  con- 
tracted not  lo  use  this  money  in  any  other  way 
than  to  pay  the  debt;  but.  as  against  the  State, 
the  officers  have  no  right  lo  say  they  will  keep 
it  for  that  purpose  omy.  It  may  be.  without 
doubt,  easily  BBCertainea  from  the  accounts  how 
much  of  the  money  on  hand  is  applicable  to  the 
payment  of  this  cIbsi  of  debts:  but  the  law  no- 
where requires  the  settins  apart  of  this  fund  any 
more  than  oUiers  from  tbe  common  slock.  ID 
the  Treasury,  all  funds  ore  mingled  together  and 
kept  so  until  called  fur  to  meet  specific  demands. 

in  Tl,e  Arlington  Gate  [  U.  8.  v,  Z«,07ito,I71], 
it  was  held  that  the  officers  of  the  United  Statce, 
holding  in  their  official  capacin'  the  poteession 
of  lands  lo  which  the  United  States  had  no 
title,  could  be  required  to  surrender  their  pos- 
session to  the  rightful  owner  even  though  the 
United  States  werenot  aporly  tothe  Jud^ent 
under  which  the  eviction  was  to  be  bad.  Here, 


however,  the  moaiiy  in  question  Is  lawfiUly  the 
property  of  the  State.  It  is  in  Ibe  manual  pos- 
Bceslon  of  an  officer  of  the  State.     The  bond-     [7ST] 


holders  never  owned  it.  The  most  they  can 
claim  is  that  the  State  ought  to  use  It  lo  pay 
their  coupons,  but  until  so  wed  it  is  In  no  sense 
theirs. 

little  need  be  said  with  special  reference  to 
the  suit  for  mandamut.    In  this  no  trust  is  in- 


state lo  perfOTingenerally  their  several  dutiea 
under  the  law.  T&e  relators  do  not  occupy  the 
podtioo  of  credltoTS  of  tbe  State  demanding 
payment  from  an  executive  officer  charged  wiui 


and,  on  his  refnaa],  aeeking  to  compel  him  to 
perform  that  spednc  duty.  What  Uiey  ask  is 
that  the  Auditor  of  Sute,  the  Treasurer  of  Stale 


ministerial  acta,  tUnn  and  dntiea  reapectivdy 
required  of  them     *     *     *     acGwding  to 
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tiie  full  and  true  Intent  and  puiTOTt  of  that  Act ' 
Certalnlj,  do  suit  begun  In  tue  Circuit  Coort 
for  Bucb  relief  would  be  entertained,  for  that 
court  can  ordinarily  grant  a  writ  of  mandaimtt 
only  la  ^d  of  Kime  exiatlDg  Jurisdiction.  Bath 
Oo.y.  Anyy,  18  Wall.,M7[§0  U.  B.,  XS.,HO]; 
DownyxirlT.  i>«^  Cb..  106  U.S..a4S  [XXVL, 
1090],  Our  atlentloQ  has  been  called  to  no  case 
in  tbe  state  courts  of  Louisiana  in  which  such 
general  relief  has  be«n  afforded;  and  the  Juria- 
aicUon  of  the  circuit  court  was,  therefore,  in 
no  way  enlarged  through  the  operation  of  the 
removal  Acts,  even  if  fiis  is  a  case  which  was 
properiy  removed,  a  question  we  do  not  deem 
it  necessary  now  to  decide.  The  remedy  sought, 
in  order  to  be  complete,  would  require  thecourt 
to  assume  all  the  executive  authority  of  the 
State,  so  far  as  It  related  to  the  enforcement  of 
this  law,  and  to  supervise  the  conduct  of  all 
persons  charged  with  any  official  duty  in  re- 
spect to  the  levy,  collection  and  disbursement 
of  the  tax  in  question  until  the  bonds,  prioci- 
pal  aaA  interest,  were  paid  In  full,  and  that, 
too,  In  a  proceeding  to  which  the  State,  as  a 
8tUe,  was  not  and  could  not  be  made  a  party. 
It  needa  no  argument  to  show  that  the  potitiisJ 
power  cannot  oe  thus  ousted  of  its  jurisdiction 
and  the  Judldsry  set  in  Its  place.  When  a 
State  submits  iisdf, without  reservation,  to  the 
jurisdiction  of  a  court  In  a  particular  case,  that 
jurisdiction  may  be  used  to  give  full  effect  to 
what  the  State  has  by  its  act  of  submission 
allowed  to  be  done;  and  If  the  Ian  permits 
coercion  of  the  public  offlccis  to  enforce  any 
judgment  that  may  be  rendered,  then  such  co- 
ercion may  be  employed  for  that  purpose. 
But  this  is  very  far  from  authorUing  the  courts, 
when  a  State  cannot  be  sued,  to  set  up  lis  juris- 
diction over  the  officers  In  charge  of  the  pub- 
lic moneys,  so  as  to  control  them  as  against 
the  politicij  power  in  their  administration  of 
the  finances  of  the  State.  In  our  opinion,  to 
grant  the  relief  asked  for  in  either  of  these 
cases  would  be  to  eiercise  such  a  power 

Tfa  deoTM  inVt€  wait  ine^ifyand  the  judg- 
ment in  that/or  mandamus  ar»  affirmtd, 

Trueoopy.   Ta«t: 

Jtusee  R.  MaKsnner,  Clerk.  Bup.  Court,  Xl.  b. 

Mr.  JaMse  Field,  dissenting: 

I  am  not  able  to  concur  in  the  judgment  in 
these  cases,  and  I  will  briefly  state  my  reasons. 

I  admit  that  the  nile  of  the  common  law,  ttiat 
the  Sovereign  cannot  be  held  amenable  to  proc- 
eealn  his  own  courts  without  his  consent,  (sap- 
plied  In  this  county  to  the  State,  under  which 
deslgoation  are  Included  the  people  within  Its 
territorial  limits,  in  whom  resiacs  whatever  sov- 
ereign^ the  State  possesses.  But  they  act  and 
epeak  in  this  country,  at  least  in  times  of  peace. 
only  ttirDugh  the  Constitution  and  laws.  For 
thdr  will  we  mnst  look  to  these  manifestations 
of  it.  If  in  that  way  they  consent  to  suits, 
eitlier  directly  against  themselves  by  name  or 
against  any  of  their  authorized  agents,  there 
can  be  no  reasons  of  policy  or  of  law  against  is- 
suing prooeaa  in  proper  cases  to  bring  them  or 
their  agents  before  the  court.  And  if  in  that 
way,  tliat  la,  by  their  Constitution  or  laws,  they 
direct  their  offlcera  to  do  or  omit  certain  things, 
in  the  doing  or  omission  of  which  individnals 
are  interested,  and  they  provide  appropriate 
remedies  to  compel  or  enjoin  the  performance 
of  those  things,  there  can  be  no  reason  why 
4U 


such  remedies  should  not  be  resorted  to  wbci 
private  rights  are  Involved. 

And  such  is  the  case  with  respect  to  the  tab-  ., 
jecta  of  the  present  anils.  The  State  of  Lontd-  '' 
ana  entered  into  certain  engagements  with  ha 
creditors;  she  embodied  them  in  the  most  sol- 
emn fonn  in  a  statute  and  In  her  organic  Itv; 
she  provided  for  the  levying  of  a  tax  to  [«; 
those  creditors;  she  prescribed  certainduliesfoi 
desimated  officers  to  perform  in  its  collection  ii 
and  disbursement;  sbemadeltafetonyforthcEe 
offlcera  to  divert  the  fund  thus  raised  to  oilier 
purposes;  she  declared  that  no  further  legisla- 
tion should  be  necessary  for  the  collection  ui 
the  tax  or  the  appropriation  of  the  proceeds,  aiid 
that  for  the  collection  and  payment  of  the  tax 
the  judicial  power  of  the  Slate  should  be  eiet- 
cised  when  necessary.  The  plaintiffs  in  tbeee 
suits  seek  the  enforcement  of  Ihese  engagemeots; 
and  they  arc  resisted  merely  because  toe  cngsee- 
mects  are  repudiated  by  the  State;  and  this 
court  holds  that  it  has  no  power  to  stay  the  re- 
pudiation. 

That  the  character  and  object  of  these  snits 
may  more  clearly  appear,  I  will  briefly  give  fbe 
hlstoiy  of  the  action  of  the  Stale.  Prior  to  Itii 
Louisiana    had    contracted     on    indeblednefs 
amounting  to  about  tl 3,000  000.     She  asserifd 
that  a  large  portion  of  it  bad  been  frandulently 
contracted;  while  the  holdere  contended  Uist 
their  claims  were  valid  and  that  she  was  legally 
and  equitably  bound  therefor.  Under  these  dr- 
cumstances,  and  with  a  view  to  determine  the 
conflicting  claims  of  the  parties,  and   to  liqui- 
date and  settle  her  indebtedness,  she  proposed 
to  issue  new  bonds  for  sixty  per  cent  of  lie  al- 
leged indebtedness,  upon  the  surrender  of  the 
claims;  and  to  Induce  the  surrender  offered  to 
make  various  enactments  to  secure  the  princi- 
pal and  interest  of  the  new  bonds.  '  In  1OT4  she 
passed  an  Act,  known  as  Act  No.  8  of  the  lavs 
of  that  year,  entitled:    "An  Act  to  Provide  for 
Funding  ObUgatioDs  of  the  State  by  Exchange 
for  Bonds;  to  Provide  for  Prindpu  and  Inter 
teiest  of  Sud  Bonds:  to  Establish  a  Board  of 
Liquidation;  to  Authorize  Certain  Judicial  Pro- 
ceedings ag^nst  it;  to  Define  and  Punish  Vio 
lationsof  This  Act;  to  Prohibit  Certain  Officere 
Diverting  Funds,  Except  as  Provided  bv  Law, 
and  to  Punish  Violations  Therefor;  to  Levy  a 
Continuing  Tax  and  Provide  a  Continuing  Ap- 
prcqiriationfor  SaidBonds;  to  Hake  a  Contract 
between  the  Slate  and  Holders  of  Baid  Bondf : 
to  Prohibit  Injunctions  in  Certain   Cases;  to 
Limit  Ihe  Indebtedness  of  the  Stale  and  to  Lam- 
it  Slate  Taxes;  to  Annul  Certain  Orants  ol 
State  Aid;  to  Prohibit  tile  Modlfica«on,  Nova- 
tion, or  Extension  of  Any  Contract  Heretofore 
Made  for  State  Aid ;  to  ftovide  for  the  Recdpi 
of  Certain  Warranta  for  Certain  Taxes;  and  K 
Repeal  All  Conflicting  Laws." 

By  this  Act,  the  Governor,  lieutenant-Gov 
emor.  Auditor,  Treasurer,  Secretary  of  State 
and  Speaker  of  the  House  of  RepreaentAtivee 
and  a  seventh  person  to  be  selected  by  tbtai 
called  a  flscal  agent,  were  constituted  b  Bo«n 
of  Liquidation  and  were  antboriEed  to  Iseq 
bonds  of  the  State,  to  be  called  conaoUdatio: 
bonds,  payable  in  forty  years,  witb  Intn^M  x 
seven  per  cent,  and  to  exchange  them  for  vail 
otitslandlng  bonds  and  auditor's  waixanta  at  tb 
rate  of  six^  cents  on  the  dollar.  Tbe  liit«rt! 
was  to  be  payable  semi-annually,  W  tbe  firetc 
107  U.  i 
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Jaravy  uid  Jol;  of  «ach  year;  ddiI  fcr  it  cc 
7H  wcfc  (D  be  uutexed  to  the  tmnds. 

TW  Act  lertod  an  uuiQal  tuc  of  five  and 
ktt  BlDa  on  the  dollar  of  Um  aauHed  value  of 
lU  nl  and  iiaaooal  ptopertv  in  the  Slate,  and 
iKted  tbM  It  ■bould  be  collected  for  the  por- 
pmttpKjtax  tbe  i^iadpal  and  Intereatoi  tbe 
(laaiUttited  Donda,  and  that  the  revenue  de- 
rind  Aarfrom  waa  Uiereb;  "aet  apart  and 
mroariaiBd  for  that  purpose,  and  no  other," 
Md  oat  it  dKraM  be  a  tdoaj  for  ibe  flacal 
Miat  w  aoT  offlccr  of  the  State  or  of  the  Board 
JUiftidmuaa  todirert  the  fund  from  Its  kgiti- 
'      -  abo  decland  that  this  tax, 


t>d  OtMatf  imrapriatfoN  ^atl  Sea  etmUnwU  an- 
•adtffrvpnattvudwing  Ae  tams  period,  and 
^iHfMMf  ^pprepriaiivn  ^ait  mMorke  and 
«Mb  it  tte  OiHf  <f  At  Auditor  and  Trtaturtr, 
^Ommid  Boardremetivdg,toe<aect»aidtax 
mbmI^,  mi»dpaf  mid  tnlentt  and rtdtem  the 
mi  tmd»  mmM  tke  tmM  AaaUfuOt  dit- 

Ow  Hctiaa  alao  prortded  "That  kuj  Judge, 
V  nfleciM'.or  anj  crfBoer  of  the  State  obetruci- 
Of  ikt  execution  of  thk  Act,  or  any  part  of  it, 
«  UBbk  to  Dcsfcwm  hi*  otBdal  du^  thereun- 
te.  Ml  be  oecmed  guilty  of  a  miadetneanor, 
mi  SB  cMTictkni  thernof  shall  he  pimlahed  by 
^ibiinaiiiil  not  exceeding  five  yean  and  by 
te  aot  eteeeding  $2,000,  at  the  discretion  of 
ttamA." 

iBMhcr  aectktn  enacted  that  each  proTfaion 

-   4  a*  Act  abOQid  be,  and  it  was  declared  to  be, 

'i  teaBact  between  the  Stole  of  Louisiana  and 

f^T  Mdcr  of  the  bonds  Iwued  under  the  Act." 

Bat.  M  thODgb  this  Act  was  not  of  itself  a 
^Setaaa  Mntaoce  of  the  unalterable  purpoee 
tf  tta  Stale  to  foUUl  the  promise  it  contained, 
■  iM^Mfantnt  to  her  Connitntian  was  pro- 
^•■d  aad  adniited,  of  which  the  following  is 
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I  of  GOnaoUdated  bonds,  authorized 
_'»!  AsaemMy  of  the  State,  at  its  reg- 
is the  j««r  1874,  is  hereby  de;;lared 
■  MfU  mntmet  btttmn  liu  State  and 
mtrr  hcldtr  tf  mid  hortdt,  vhirA  (iu 
I  Igr  iM  aMSM  and  in  noteiie  impair. 
beads  ahaO  bea  valid  obligation  of  the 
Ekto-  of  any  bolder  thereof,  and  no 
~  cajoln  the  payment  of  the  principal 
'  or  the  levy  and  collection  of 
._ .   .<  secun  such  levy,  collection 
tbe  Jndlci^power  suU  be  exer- 
__ic«—iry.    The  tax  required  for 
otf  the  principal  and  inlereat  of  said 
tw  BMiisrrI  and  collected  each  and 
afltO  the  bonds  shall  be  paid,  prin- 
Intonat,  and  the  proceeds  shall  be 
Ti— rarer  of  the  State  to  the  hold- 
boods,  as  the  pftodpal  and  Interest 
I  s^dl  tdl  due,  «iKt  «o>rttM- Ivw- 

pusjTMlfen  aUt  l4 -■"'■-  '  -  -•  - 

mU  *m4  mOtUan, 


UrtquiitUfor 
and  far  nuA  ; 


b  the  wtt  of  man  to  find,  any- 
«M  to  ttc  k«Uatk»  of  the  worid,  a  mote 
>iMn  aMHiBec  of  the  fl  led  purpoae  of  a  State 

*  hi^  MA  with  her  creAtota,  or  of  a  pledge 
■•9>rtaa  «f  her  tnwnea for  tbflr  payment, 

•  «  *B  MhBiaiao  of  her  oOoca  to  ttia  com- 


ptilsory  process  of  the  Judicial  tribunals,  if  neo- 
cssoiy,  to  cany  out  her  enragementa.  '  With 
tbe  knowledge  that  the  Federal  Constitution 
ordains  that  no  Stale  shall  pass  any  law  impair- 


ing the  oUlgatlons  of  co&tracis,  Louisiana  pro- 
cuuuB  that  each  provision  of  Uie  Act  shall  be 
and  Is  thereby  declared  to  beacontract  between 


dated  bonds  creaUd  a  valid  contract  between 
tbe  State  and  each  and  every  holder  of  said 
bonds,  "whitA  the  State  tAaUbff  no  mean*  and 
in  nomte  impair." 
Under  this  Act  and  the  constitutional  amend- 


for  sixty  per  cent  of  their  amount,  which  are 
held  all  over  thecountry.  The  complainants  in 
tbe  Injunction  suit,  and  (lie  petitioners  for  the 
mandamwt,  hold  for  themselves  and  othen, 
whom  they  represent,  9000,000  of  the  bonds. 
The  interest  on  them  has  not  been  paid,  and  yet 
a  portion  of  the  tax  levied  to  meet  such  Intereet 
has  been  cfdlected  and  is  now  in  the  hands  of 
(heTreasurerof  the  Stale,  one  of  the  Board  of 
Liquidation.  The  amount  Is  admitted  to  be 
about  $800,000,  and  as  collections  were  beiiw 
made  when  this  admission  was  given,  there  S 
now  probably  a  much  larger  amount  In  his 
hands.  In  both  suits  It  is  alleged  that  the  Treas- 
urer and  other  officers  of  iheBtale  intend  to  use 
the  funds  thus  collected  for  other  purpoees  than 
the  payment  of  the  interest.  In  one  of  them, 
•n  InjuncUon  is  asked  ag^nst  such  a  perversion 
ofthefunds.  Intheother,BtrMndatnu«isasked 
to  compel  the  application  of  the  funds  to  the 
payment  of  the  Intereot,  and  also  the  coUectlon 
of  the  taxes  authorized  bv  the  Act  of  1B74,  and 
the  constitutional  amenoment  of  that  year,  to 
meet  further  interest  ss  it  shall  become  due. 

Wlij  should  not  both  of  these  prayers  be 
granted  r 

The  only  answer  offered  1b,  that  in  1679 
Louisiana  adopted  a  new  Constitution  which 
reduced  the  interest  un  the  consolidated  bonds  to 
two  per  cent  per  annum  for  five  years;  to  three 
per  cent  for  tUleen  years  afterwards,  and  to  four 
per  cent  thereafter,  with  a  proviso  that  the  hold- 
era  of  tbe  bonds  might  take  new  bonds  for 
sevoaty-Uve  per  cent  on  the  doUardrawiog  four 
per  cent  intf  rest. 

The  new  Constitution  also  directed  that  the 
coupon  of  ihe  consolidated  bonds  falling  due 
January  1, 1880,  should  be  remitted,  and  that 
the  interest  taxes  collected  for  Its  payment 
should  be  transferred  to  defray  the  expenses  of 
Ihe  State  QoTemmeot.  The  change  In  the  rote 
of  interest  and  the  remission  of  the  coupon 
falling  due  January  i,  1880,  were  made  with- 
out the  consent  of  toe  bondholdeis.  or  any  con- 
sultation with  them.  Of  course  the  new  Con- 
stltutioa,  in  these  provtotons.  Is  a  repudiation 
of  the  eneagements  of  the  Act  of  1874  and  of 
the  oonsDtutlonal  amendment  of  that  year,  and 
is  a  direct  violation  of  the  InhlUtlon  of  the 
Fedcoal  Constitution  against  the  impairment  of 
the  obligation  of  contracts. 

Is  this  inhibition  against  the  repudiation  b7 
the  State  of  her  engagements  of  anv  efficacy  f 
Tbe  matail^  of  the  court  answer.  No.  I  an- 
fim,  adhenng  to  the  docHinei  tMi^  by  a 
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Vmg  line  of  inustrloiu  Judges 
"Yea,  it  l»;"  and  though  now 'denied,  1  feel 
Gonfldent  that  at  no  distant  daj  Its  power  will 
be  re'^sserted  and  maintained.  In  that  faltb,  I 
dissent  from  the  judgment  of  my  associates, 
and  I  shall  continue  to  do  so  on  all  proper 
cases,  untQ  the  prohibition  inserted  In  the  Con- 
stitution as  a  bamer  against  the  agrarian  and 
despoiling  spirit,  whi(£  botli  precMes  and  fol- 
lowa  a  breach  of  public  faith.  Is  re'^stablished 
in  its  original  vigor. 

The  question  whether  the  court  will  restrain 
tbe  diversion  of  the  funds  in  the  hands  of  the 
Treasurer,  a  member  of  the  Board  of  Liquida- 
tion, ia  to  be  considered  precisely  as  though  the 
new  Constitution  had  never  been  adopted.  The 
Inhibition  of  tbe  Federal  ConatitutJon  is  upon 
the  State  and  not  merely  upon  her  legislature. 
All  the  autliority  whfcli  her  people  can  confer, 
whether  by  constitutional  enactment  or  legis- 
lative provision,  la  subject  to  the  inhibition. 
Her  people  are  at  all  times  under  tbe  Constitu- 
tion of  Uie  United  States,  subject  to  its  rcatric- 
tions  as  they  are  entitled  to  Its  privUeges.  They 
cannot  lawfully  insert  in  any  eonsntntion  or 
r<rftAi  '>rg^Dlc  law,  provisions  contravening  that  in- 
LT34J  Btrument.  They  cannot  authorize  their  Legis- 
lature to  pass  a  bill  of  attainder,  or  an  ex  pott 
facto  law,  or  a  law  ImpairinR  the  obligation  of 
contracts;  nor  can  they  embody  in  their  Con- 
stitution clauses  amounting  to  or  operating  as 
such  enactments.  Any  such  authority  or  clauses 


to  be,  the  supreme  law  of  the  land.  There- 
fore, the  new  Constitution  of  Louisiana  stands 
before  us,  with  respect  to  her  past  contracts, 
with  no  greater  weight  than  would  a  legislative 
raiactment  containing  similar  provisions;  and 
what  the  State  authorizes  to  be  done  by  her  ju- 
dicial tribunals  ,-^nst  her  offlcera,  in  the  col- 
lection of  the  ta^  vid  the  application  of  the 
moneys  raised  for  tli^'  payment  of  the  interest 
on  the  bonds,  can  be  di.,''e  by  the  judicial  tri- 
bunals of  the  Federal  Government  when  a  case 
is  transferred  to  them  from  a  state  court. 

If  the  new  Constitution  had  never  been 
adopted,  there  could  be  no  question  as  to  the 
power  of  the  state  courts  to  require  that  the 
moneys  collected  be  applied  to  the  pavment  of 
tlie  interest.  It  would  not  only  have  been  the 
du^  of  the  Board  of  Liquidation  to  thus  apply 
them,  but  it  would  have  been  a  felony  to  re- 
fuse to  do  BO.  Now,  whatever  enactment,  con- 
stitutional or  legislative,  impairs  the  obligation 
of  the  contract  with  the  bondholdeia,  that  is, 
abrogates  or  lessens  the  means  of  its  enforce- 
ment, is  void.  Therefore,  the  new  Constitution , 
at  to  ttiat  contract,  is  to  be  treated  as  though  it 
never  existed.  As  said  by  this  court,  without 
a  dissenting  voice,  only  two  years  ago,  in  Wolff 
V,  N.  0.:  'LegluatioD  producing  this  latter 
result  (impairment  of  the  obligation  of  con- 
tracts), not  indirectly  as  a  consequence  of  legiti- 
mate meosui'es,  as  will  sometimes  liappen,  but 
directly  bv  operating  upon  those  measures,  is 
prohilutea  by  the  Constitution,  and  must  be 
aiaresarded,  treated  as  tbou^  never  enacted, 
by  all  courts  recognizing  the  Constitution  as 
ramoupt  law  of  &e  land."    108  U,  8., 


8e& 


paramo 
I^XVI.,  896,] 
And  again.  In  the  same  case:  "  The  iHobiU- 


tlon  of  the  Constitution  against  the  p 

...  Jligaflc 

pUee  to  the  contracts  of  the  State  and  to  tho^ 


laws  impairing  the  oblli 


obligation  is  impaired,  in  the  sense  of  tbe 
Constitution,  when  the  means  by  which  aoM- 
tract  at  the  time  of  Its  execution  could  be  en- 
forced, that  Is,  by  which  the  parties  cculd  be 
obliged  to  perform  it,  are  rendered  less  cfGa- 
cious  by  legislation  operating  directiv  nnon 
those  means."  Id..  807  [899]. 

No  reason  in  law,  therefore,  any  more  than 
in  morak,  can  be  given  wby  Ibe  mandates  of 
the  Act  of  1674  and  the  constitutional  amend- 
ment of  that  year  should  not  be  carried  out. 
There  is  nothing  in  the  fact  that  the  defend- 
ants sre  officers  of  the  Stale.  The  boobs  ste  . 
full  of  cases  where  executive  and  admlnistntiTe  ' 
offlcero  of  a  State  liave  been  requiivd  by  the 
judiciary  to  do  certain  acts  or  been  enjoined 
from  domg  them.  And  It  has  not  been  deemed 
an  answer  to  the  proceeding  that  the  Slate  was 
interested  in  the  controversy. 

In  (Mom  v.  Bank,  decided  in  18B4,  an  in- 
junction was  sustained  against  the  Treasurer 
and  Auditor  of  Ohio  to  prevent  the  seizure  of 
moneys  belonging  to  tbe  bank,  in  payment  of 
taxes  levied  under  an  unconsUtutiomJ  law  of 
the  State.  It  was  urged  with  much  zeal  that 
the  Stale  of  Ohio,  though  not  nominally  a  de 
fcndant,  was  the  real  portj-in  interest,  end  (hat 
the  suit  was  in  fact  against  ihe  State,  which  it 
was  conceded  could  not  be  sued  dirtily.  But 
the  court  said,  Chief  Juitiet  Marshall  deliwr- 
ing  the  opinion:  "If  the  State  of  Ohio  could 
have  been  made  a  party  defendant,  ft  can 
scarcely  be  denied  that  this  would  be  a  strong 
case  for  an  Injunction.  The  objection  is,  that. 
as  the  real  party  cannot  be  brondtt  before  the 
court,  a  suit  cannot  be  sustained  against  the 
agents  of  tliat  party,  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  wHl  not  make 
a  decree  unless  all  those  who  are  subatantially 
interested  be  made  parties  to  Ihe  suit    This  ta 


who  is  tbe  real  principal,  the  person  who  ta  the 
true  source  ot  the  mischief,  by  whose  power 
and  for  whose  advantage  it  is  done,  be  himself 
above  the  law,  be  exempt  from  all  judicial  proc- 
ess, it  would  be  subversive  of  the  best  estati- 


ployed  In  doing  the  wrong  which  they  -noulil 
afford  against  bim  could  his  principal  be  en 
joined  In  Ihe  suit."  9  Wheat,  788,  Si2. 

These  views,  as  was  said  in  tbe  opinion  ii 
the  Arlingti/n  Cote  {TT.  8.  v.  Lee,  atite,  ITll 
lately  before  US,  have  never  been  overraled 
and  ihe  case  is  cited  with  approval  in  Dan*  v 
Oray,  decided  In  1872,  aa  establishing,  amon 
other  propositions,  that  "  Where  the  State  i 
concerned,  the  State  should bemadeaparty,  i 
itcanbedone.  That  it  cannot  be  dcme  w  k  sufl 
cieut  reason  for  the  omlaslon,  and  the  court  ma 
proceed  todecree  against  the  offlcenof  tbe  Simi 
in  all  respects  as  if  the  State  were  a  pttrty  to  tl 
record.  In  deciding  who  ate  portiesto  tbe  sui 
the  court  will  not  look  beyond  the  recoti 
Making  estate  officer  a  party  does  not  make  tl 
State  a  party,  althon^  her  law  iii«y  ba- 
prompted  his  action,  tmd  tbe  Stale  mi^  stai 
107   v. 
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WiH..  ISO  [88  C.  8.,  X3ll..'«8]. 

!■  Oatit  T.  Oraii,  tbe  QoTemor  of  TesaB  was 
tBjoiaed  traat  execnting  pBtenta  of  certain 
kid*,  ite  Mk  <rf  which  her  Ckmatilution  had 
Mtbctned.  npoQ  tbe  mpposition  that  the  title 
JicovporMMMitothem  Dad  been  loat.  In  con- 
ridcriaf  the  rl^t  of  a  printe  {wrly  to  maintain 
ariitgtfBMtbeezecutlveofflcerof  tbeStale,  in- 
■■rath  at  a  sott  could  not  be  brought  directly 
^^M  tbe  Slate,  tbe  court  K-afisetted  tbe  doc- 
tAeaMK>aiM«d  in  Othm  r.  Bank. 

Tit  otojectkiD  suKgested  waa  also  considered 
wddiipowdof  Id  &ard  of  Liquidation  t.  Jfr- 
fl^,  a  eaw  againtt  these  veiy  officers,  decided 
ia  19n.  There  the  Board  undertook  to  liqul- 
tee  •  debt  contracted  in  recoDStructing  and 
tarping  in  repair  levees  on  the  Missiralppi 
'  Shir,  wiihconsolidateii  bonds  issued  under  Ihe 
Act  U  \TA,  pursuant  to  the  authority  of  a  Gub- 
wmat  EUIalf  of  the  I.:epslatiire.  A  citizen  of 
riiWvitT.  boldinK  some  of  the  consolidated 
bnV  rcoIeiMlcd  ibat  the  levee  debt  was  not  one 
'4  Of  drbifl  lo  fund  ivbicb  these  bonds  had  been 
,^arA,utA  that  theuscoftbem  for  that  purpose 
■•4jd  AettaX  ODe  of  tbe  benefitaof  tbe  funding 
h^^v.  Ue.  [bei^fore,  applied  lo  the  Circuit 
'out  of  tbe  L'niled  States  lor  an  injunction  to 
irvfaia  the  Board  from  f  undine  the  levee  debt 
nhiboMboadfi,  andobtalned  It.  On  final  de- 
<3v.  ibe  fahmctioD  was  made  perpetual,  and 
te  man  aJBrTDed  tbe  decree.  "  In  our  judg- 
UM.  ttacR^ore,"  Mtd  this  court,  apeaking  by 
gr.  JmtUetBt^HKj,  "thecourt below wasiight 
npiadiictbe  injunction  as  to  tbe  consolidated 
hwk,  UUie  defeodants,  occupying  the  ofBcial 
^•Mim  tbey  do,  are  amenable  to  such  process. 
te  lUs  bsaacb  of  tbe  subject,  the  numerous, 
M  acO  iiwMhli  ml  cases  heretofore  decided  by 
9m  imtrt.  Uxwt  Uttle  (o  be  said.  The  objecUon 
state  officers  by  manda- 
B  are,  first,  that  it  is  in  effect 

^  ^„ t  the  8tal«  itself  ;  and,  sec- 

t  ft  interferes  with  the  official  discrc- 
>M'n—id  in  Ibe  officers.    It  is  conceded  thut 
y  of  these  Ibings  can  be  done.   Tbe  Btste 
(  br  •oed  witbont  its  consent  by  an  indi- 
d  •  court  cannot  substitute  its  own 
for  ibat  of  eieculive  officers  in  3iil- 
_         o  tbe  proper  juriwjlction  of  tbe 
'  Bu  ttlni  been  well  settled  that  wbcn  a 
~e  duty,  requiring  no  ezerciscofdis- 
o  be  |«rforined,  and  performai 


d  lobcThdaiedbvsomcpoeicireofn- 

-«1  wt.  tmy  penoo  who  wlU  sustain  persons) 
a)Hy  Ihi  iJtij .  for  which  adequate  compensa- 
««  laaaal  be  bad  at  law,  may  have  an  iniune- 
it     In  such  cases,  the  wrils  of 

1  injunction  are  liinply  correla- 

••m  to  larfc  octaer.  In  either  case,  if  the  officer 
VmA  ihr  BOtbMity  of  an  oDconstltutional  law 
'  T  ^  mam  inrfnnnance  or  tbe  violatloD  of  his 
CSr  ii«SIont  preroit  IbeiMolngof  tbe  writ. 
U  irarnw^ttartrniil  law  wHI  be  treated  by  (he 


1674,  and  by  the  constituticmal  ameiMlment  of 
that  year,  to  the  payment  of  the  interest  on  Ibe 
consolidated  bonds.  Tbe  statute  declares  that 
the  revenue  derived  from  the  taxes  levied  to  pay 
the  interest  and  principal  of  the  bonds  is  "  Set 
apart  and  appropriated  to  that  purpose,  and  no 
other;"  that  "Uiesaidftppropriflhonaballbea 
continuing  annual  appropriation"  until  ttie 
bondsare  paid  orredeemed,  principal  and  inter- 
est ;  and  tbat  "  it  sball  be  deemed  a  felony  for 
tbe  fiscal  agent,  or  any  officer  of  Ibe  State  or 
Board  of  Liquidation  to  divert  the  fund  from 
this  channel.  The  constitutional  amendment 
declares  that  no  further  le^slation  than  that 
specified  therein  shall  be  reouisite  for  tbe  appro- 
priation of  the  proceeds  oi  the  taxes  levfei 

Nothing  more  could  be  expressed  to  render 
tbe  appropriation  of  the  fund  for  the  interest 
and  prlnci'.Al  of  the  bonds  absolutely  complete. 
Tbe  fund'could  not  afterwards  be  diverted  to 
any  other  purpose.  The  ministerial  duty  alone 
remained  with  tbe  officer  of  the  State  naving 
charge  of  the  fund,  wherever  it  might  be,  to 
apply  it.  < 

There  would  seem  t* 


e  an  impression  that     [''^B] 


yvotd."  «9i:.S.,64I 


ed  by  (he 
[XXIII., 
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my  forte  hi  the  objection  that 
^  i^i^  a^ii  Ibe  coniplalnantsand  pelidon- 
■v  aiA  tn  icBfb  are  in  tbe  Tieainiry  of  the 

tat.    TIU9-  wK  aptwoprisled  by  the  law  of 


ated  from  ue  general  mass  of  money  in  the 
Treasury,  by  which  it  is  placed  in  packages, 
bags  or  Doies,  separate  from  the  rest  and  set 
one  side.  But  nothing  of  the  kind  is  done,  nor 
is  it  required  to  take  tbe  amount  appropriated 
from  the  control  of  tbe  flacol  officers  of  the 
State  for  other  purposes.  The  sppropriadon 
is  the  legalization  of  the  use  of  a  designated 
amount  m  the  Treasury  for  a  specific  object, 
and  an  inhibition  of  its  use  in  any  oiher  way. 
That  is  all.  Henceforib,  lo  meet  the  appropri- 
ation,  the  fiscal  officers  must  retain  the  desig- 
nated amount  in  tbe  Treasury,  but  not  necei^sa- 
rily  separated  in  j«ckages,  bags  or  boxes,  from 
other  iMnds.  Their  duty  is  purely  ministerial, 
to  hold  it  and  pay  it  when  called  for.  Were 
this  not  so,  there  could  be  no  appropriations  of 
moneys  before  their  collection,  which  It  is  the 
constant  practice  of  legislative  bodies  to  make 
in  view  of  anticipato  revenue.  When  the 
moneys  are  collected  and  passed  into  the  Treas- 
ury, the  appropriation  Is  complete.  They  are, 
in  the  eye  of  the  law,  dedicated  to  a  specific 
purpose,  and  the  party  in  whose  bebojf  the  ap 
propriation  is  mooe  can  compel  ils  payment  I^ 
mandainvt,  as  in  the  case  of  appropriations  for 
the  salaries  of  judges,  beads  of  deparimcnts, 
and  others.  That  writ  is  the  common  and  ap- 
propriate remedy  to  enforce  such  payment. 

^or  is  there  any  weight  in  the  objecdoD  that 
the  officers  of  the  State  arc  called  upon  to  en- 
force tbe  collection  of  the  tax.  They  are  slm' 
ply  called  upon  to  ob^  the  mandates  of  the 
law  and  Constitution  of  the  Slate.  Both  levy 
the  lax,  and  designate  its  amount  and  the  offi- 
cers to  collect  it.  The  statute  declares  that  the 
tax  shall  be  a  continuing  annual  tax,  until  tbe 
Iwnds  arc  paid  or  redeemed.  The  constittt 
tional  amendment  declares  that  "  Tbe  tax  re- 
quired for  the  payment  of  tbe  principal  and 
interest  of  said  bonds  aball  be  assessed  and 
collected  esch  and  every  year  undl  the  bonds 
shall  be  paid,  principal  and  InleiMt,  aod  tbe 
proceeds  shall  be  paid  oy  the  Tre«siirer  of  the 
Stale  to  tbe  holders  of  said  bonds,  as  tbe  prin- 
cipal and  interest  of  the  same  shall  fall  due, 
U7 
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ifurlAtr  Uxfitlafion  orappraptiation 
luitefoT  the  said  oMMiment  and  coUe 


Aall 


R  tht  Treaitry.' 
•IT  levying,  collecting  and 
appTOpriatiiig,  BUlBdent  fur  Uiese  purposes,  or 
luiguage  18  incapable  of  eipresdae  tbem.  Wha^ 
ever  doubts  might  be  entertained^  as  to  the  au- 
thority of  the  Legislature  to  make  a  levy  and 
an  appropriation  to  take  effect  In  subsequent 
years,  to  meet  the  iuterest  then  accruing,  they 
are  removed  by  the  constitutional  amenoment. 
There  is  nothing  in  the  reason  of  the  thing  whv 
the  levy  of  taxes  and  the  apiwopriations  for  all 

Eurposes  should  be  made  annually.  They  may 
B  made  for  years  in  advance,  if  the  Constitu- 
tion of  the  State  so  permlta.  In  order  to  provide 
for  a  alnlring  fund  or  to  meet  an  expenditure 
for  a  work  which  may  take  years  for  ils  com- 
pletion, or  to  meet,  as  In  thia  case,  future  inter- 
est on  its  indebtedness.  In  some  of  the  States 
the  sessions  of  the  Legislature  are  biennial.  The 
Interval  between  the  Besslons  might  be  iucreaaed 
and  there  would  be  quite  as  much  objectii 


one  year. 

The  tax  provided  and  the  appropriation  of 
its  proceeds  were  made  for  many  years  by  the 
amendment  to  the  Conatitutloo,  which  ex- 
pressed, at  the  time,  the  will  of  the  people  of 
the  State.  Nothing  is  to  be  done  by  the  court 
and  nothing  is  asked  of  it  but  to  require  tb~t 
this  will  be  obeyed. 

There  is  another  reason  suggested  against  the 
maintenance  of  the  suits,  not,  as  appears  to  me 
very  potential,  but  which  affects  the  judgment 
of  some  able  men:  that  the  obligatlona  of  States 
are  purely  honorary  and  cannot,  therefore,  be 
the  subject  of  judicial  cognizance.  What  la 
meant  by  honorary,  so  far  as  I  can  understand 
it,  is  that  the  obligations  may  or  may  not  be 
fulfilled,  as  the  States  will;  in  other  words,  that 
they  are  mattersof  convenience  and  not  of  duty, 
to  be  performed  If  the  caprice  of  the  hour  ap- 
prove, to  be  disregarded  if  the  caprice  of  a 
subsequent  hour  disapprove.  Or,  to  use  other 
terms  of  explanation,  as  there  is  no  mode  of 
compelliDg  a  State  by  suit  directly  ag^nst  her, 
to  observe  har  obligations,  they  must  be  deemed 
honorary  ;  that  is,  just  so  far  as  they  may  be  dis- 
honoretf  without  redress  to  those  who  trusted  to 
her  good  faith,  they  are  to  be  deemed  honorary 
obligations. 

Whatever  merit  this  soggestioQ  mav  possess, 
it  can  have  no  place  for  consideradon  here. 
Where  a  State  enters  into  the  markets  of  the 
world  as  a  borrower  she,  for  the  time,  lays  adde 
her  sovereignty  and  becomes  responsible  as  a 
civil  corporation.  And  although  suits  against 
ber  even  then  may  not  be  allowed,  her  officers 
con  be  compelled  to  do  what  ahe  then  contracts 
that  they  stuU  do.  And  as  to  these  consolidated 
bonds,  Louisiana  has  declared  in  her  organic 
law  that  they  created  a  valid  contract  between 
her  and  each  and  every  holder,  which  she 
"Shall  by  no  means  andin  nowise  impair."  and 
that  no  court  "ahall  enjoin  the  payment  of  the 
priucipal  or  interest  thereof,  or  the  levying  and 
lollection  of  the  tax  therefor,"  but  that,  for  the 
fiilflUment  of  the  promises,  her  judldal  power 
shall  be  exercised  when  neceasarv.  Theee  va- 
not  Imperfect  obllgatkms,  mne 
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honorary  promises,  which  she  ti 
without  accountability. 

If  a  Slate  can  Buccusfully  repudiate  her  kI- 
emn  obligations,  con  obtain  the  sumnder  td  > 
large  portion  of  the  demands  of  her  ciedbon 
upon  pledges  for  the  more  prompt  payment  of 
the  remainder,  and  then  set  aside  as  worthlesi 
the  pledges  given  with  no  possibility  of  rediees 
to  the  creditors,  either  by  enforcement  of  the 
pledges,  or  by  a  return  of  the  surrendered  de- 
manos,  what  confidence  can  be  reposed  any- 
where ?  Public  faith  will  be  the  synonym  ctf 
public  dishonesty;  and,  as  I  stated  on  a  former 
occasion:  "If  the  government  will  not  keep  Us 
faith,  little  better  can  be  expected  from  the  citi- 
zen. If  contractsare  not  obserred,  nopropeity 
will  in  the  end  be  respected,  and  all  history 
shows  that  rights  of  peisous  are  unsafe  when 
property  is  insecure.  Protection  to  one  goes 
with  protection  to  the  other,  and  there  on  be 
neither  prosperity  nor  progr^  where  this  foun- 
dation of  Eul  just  govenunent  is  unsettled." 
Sii>k%TtgPiind  Orue*.  99  D.  8.,  767  [XXV.,618]. 

On  the  argument,  much  weight  was  placed 
upon  the  daorion  of  the  Supreme  Court  ca  Lou- 
isiana in  Slaiev.Burke  [83  La.  Ann.,  Vm.  and 
I&irt  v.  BuTke;  and  they  are  cited  as  authority 
to  the  point  that  no  remedy  by  mandamtu  ex- 
ists 'n  the  courts  of  the  State  to  compel  her  of- 
ficers to  carry  out  her  engagements;  stated.hon- 
ever,  in  the  opinion  as  deciding  that  there  is  no 
remedy  by  tnundnniu*  or  injunction  against  the 
State  in  its  political  capacity,  a  propootioD 
which  no  one  controverts.  The  cases  were  sim- 
ilar In  their  character  and  objects  to  tho«e  now 
under  conalderatioD.  And  it  was  there  held, 
that  Ibe  courts  of  Loui^nahave  no  jurisdiction 
to  entertain  any  ludiclal  proceeding,  the  object 
of  which  Isto  enforce  the  performance  of  aeon- 
tract  or  obligation  of  the  State  against  bear  «ill; 
that  they  have  no  authority  to  declare  that  a 

E revision  of  her  CoDsUtutioadoea  not  express 
erwill;  andthatthey cannotannulaprovirion 
of  tliat  Constitution  on  the  ground  tnat  it  im- 
pairs the  obligation  of  a  contract  with  the  State, 
because  such  a  contract  can  never  become  the 
subject  of  judicialenforcement  against  her  wHL 
IQ  these  conclusions  the  court  gave  no  force  to 
the  constitutional  inhibition  as  against  the  State. 
It  would  seem  asthougk  it  was  of  opinion  that. 
In  all  matters  of  contiBct,  the  inhibition  apijies 
only  to  legislative  action.  It  says:  "  We  bave 
been  referred  to  authorities  to  the  effect  tfaat 
where  an  officer  pleads  the  authoritv  of  an  xat- 
constitutional  law  as  a  justification  for  the  DOn- 
performance  or  violation  of  his  duty,  this  will 
not  prevent  the  Issue  of  the  writ.  [Otbom  v. 
U.  S.  M.,]  9  Wheat.,  8flB  ;  [Daritv.  I7ra«]  16 
Wall.,  aao  [83  U.  8.,  XXL.  458].  Thia  may 
be  BO  when  the  authority  invoked  is  a  statute 
under  the  State  Constitution;  but  itisdififeient 
when  the  authority  Is  an  article  In  the  Consti- 
tution  itself."  And  the  court  proceeds  to  lay 
down  the  doctrine  that  clauses  of  the  State  Con- 
stitution, though  violative  of  the  Constitution 
of  the  United  States,  express  the  will  of  the 
State,  and  as  such  must  be  reqwcted  bT  bet 
courts.  In  thus  holding,  the  oomt  wonldawan 
to  have  lost  sight  of  two  providcma  of  tba  VtA- 
eial  Constltutton:  one,  which  declares  that  "l%e 
Constitution  and  the  laws  ti  Ibe  Utdted  States 

vhidi  Bhillbe  nuda  in  punuance  thereof 
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)Ih1]  be  die  mpraine  law  of  the  land";  and  the 
ctttf,  whid  decUree.Uiat  "The  Judges  in  every 
tale  iball  be  tMand  thereby,  anytnlng  in  the 
CgoBitniioii  or  lawi  of  any  ^tate  to  the  contra^ 
■ctwUlMaadiBg."  Theae  providonB,  whl<jk 
eonra  tn  LooMaiia  at  well  as  in  otbet  Statea, 
Uu  oveHooked,  and  the  inhibition  againat  the 
tapdmwntof  the  oUIgationof  contractabdnc 
Mted  to  legtolatlTc  action  only  on  the  part  at 
tbe  3tiie.  ao  far  aa  concerns  her  own  contracts, 
ft  li  not  nrpridng  that  the  court  held  that  the 
11]  wdinaace  of  repudiation  and  shame  embodied 
ta  tk  new  Coaadtution  was  to  be  obeyed;  that 
(Boooflici  with  the  Federal  Constltullon  was 
to  te  diR«s*'<led>  '^^  *^'-  ^^^  ^B  ^'^'^  ^^ 
snUIAed  from  doing  should  be  deemed  the 
kpl  expreadon  of  her  will,  and  enforced  as 
mcL  The  dedsioD  rests  upon  the  theory.that 
a  jneeeiiag  againit  the  officers  of  the  State  to 
Mod  tbon  to  do  their  duty  is  a  suit  against 
fteStMc;  and  that  Iter  coDseat  to  ault  agaiDBt 
tk^  has  hem  withdrawn  by  dauaeaofthenew 
Oaititnlka.  But  if  those  clauses  never  law- 
faHy  became  a  part  of  the  new  Constitutioa.bc- 
oow  ilM  Stale  under  the  Federal  Coustitntloa 
«» taoipable  of  enacting  them,  thai  her  con- 
Mai  ■"naiitf.  and  the  preeent  lults  are  simpiy 
tin  oompel  her  offlcentodo  herlawfiD 
TIk  Stale  cannot  speak  through  an 
which  oonttavenes  the  Federu^r^on- 
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, »,  to  execute  the  provislonBof  the 

la  of  1874  and  of  the  constitutional  amend- 
■m  of  that  rear.  The  Code  of  Procedure  of 
Ike  Snae  dedarea  that  the  obiect  of  the  writ 
*  k  to  psvTCBt  a  denial  of  Justice  or  Uie  conse- 
noe*  «i  defectlTe  poUce,  and  should,  there- 
nic,  b*  iaatked  in  all  cases  where  the  law  has 
allied  DO  nUof  by  ordinary  means,  and 
vhtTv  JnaOce  aod  feaaon  require  that  some  mode 
■eoU  aaist  of  redieesinB  a  wrong  or  an  abuae 
(^MT  ■atoie  whatever,  sec.  BSO;  and  that  "it 
mtj  tm  dirKted  to  pabitc  ofBcers  to  compel 


■  u  foUD  any  OF  the  duties  attached  to  tbeli 

r  wUcb  nwr  be  legally  required  ol 

lliese  provisions  are  suffl- 


Lbe  legally  required  of 
■e  provisions  are  tuffl- 

_,  — T "iTe  to  embrace  the  present 

^^.^•d  Milborixe  compulsory  process  against 

"■-  *-*  -  ' to  enforce  the  performance  of 

nu  which  they  are  charged  under 
ecMudtutlonal  aroendmenlof  1874. 
codently  of  them,  the  constitutional 
^Md^BU  of  1974  of  itaeU  invests  the  courts 
'4  Ae  Mate  wttbtortsdiction  to  issue  such  com- 
Tifcasy  [Will  las.  aj  tbe  clause  which  declares 
ta  to  ais  iin  tbe  KIT,  collection  and  payment 
apalMsd.  "tbe  Jndfctal  power  iball  be  exer- 
.  4md  ahMi  Deceaaair,"  aind  that  means  such 
^  ^M«  aa  profMriy  belongs  to  judicial  ulbunals, 
te  ^hvcc  tbe  pmormanoe  t^  public  offloen  of 
^■v  landaed  iniofli  them  by  law. 

b  Mmtmew  *•  ItttOitMt.  1  Cranch,  187,  the 
■eriHaaa  wirr  whldi  the  writ  wiU  be  issued 
■t  MNad  ■■  daarly  and  happQy  as  anywhere  in 


•■■■«B«f  d 


li  tbeo 


sUfen 


IB  of  tbe  great  Ohirf 
ra  afioke  fcr  lbe  conn,  may  pnip- 
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signed  bv  the  Preaideut  and  sealed  by  the  Secre- 
tary of  uie  State,  but  its  delivery  to  the  relator 
was  refused  by  a  new  Secretaiy  succeedlnarto 
tbe  one  who  bod  signed  the  conunlsaion.  Ttie 
court  held  tbst  the  relator  was  entitled  to  his 
conunladon,  and  to  withhold  It  was  an  act  not 
warranted  bylaw,  but  in  violation  of  a  vested 
right  ,and  then  proceeded  toconddBrwhetherthe 
laws  of  the  country  Rave  him  a  leral  remedy. 
"The  very  essence oi  civil  liberty,  said  Cht^ 
JiuHeeMirahall,  "certainlyconslauln tberight 
of  every  Individual  to  claim  the  protection  of  the 
laws  whenever  he  receives  an  mjury.  One  of 
the  first  duties  of  government  Is  to  aOord  that 
protection.  In  Great  Britain,  the  King  himself 
Is  sued  in  the  respectful  formof  apetuion,  and 

towrt."    And,  again:  "The  Government  m  the   '. 
Uoiied  Btatea  has  been  emphatically  termed  a 
govemment  of  laws  and  not  of  men.    It  wlO   ] 
certainly  cease  to  deserve  this  high  sppellatioii   ' 
if  the  laws  furnish  no  remedy  for  tbe  violation 
of  a  vested  legal  right    If  this  obloquy  is  to  be    | 
castonthejurlspn^enceof  ourcouDtrv,  It  must   , 
arise  from  the  peculiar  character  of  the  case." 
He  then  shows  that  there  was  nothing  in  tbe   ' 
character  of  the  caae  or  the  nature  of  the  tiana- 
octloD  which  exempted  it  from  legal  investiga-  I 


u«.w».w»«  invalids,  paaaed  in  June,  !.»,       .-.., 
he  said,  "the  Secretaiy  of  War  te  ordered  to     V***l 
place  on  the  pension  list  all  peraoos  whoae 
names  are  contained  tn  a  report  previously  made 
by  him  to  Congress,    If  be  should  refuse  todo 
so,  would  the  wounded  veteran  be  without 
remedy?  Is  it  to  be  contended  that  when  the 
law  in  precise  terms  directs  the  performance  of  ■ 
an  act,  in  which  an  individual  is  interested,  the  ' 


theperBonagainstwhomtfaecomplaiotismadeT  ^ 
Is  it  to  be  contended  that  the  heads  of  depart- 
ments are  not  amenable  to  the  laws  of  their 
coantryl  Whatever  the  practice  on  particular 
occasions  may  be,  llie  uitorfi  <tf  etUmintij^ 
viB  etrtaintg  ntwr  be  maiTitained.  No  Aot  of 
the  Legislature  confers  so  extraordinary  a  priv- 
ilege, nor  can  it  derive  countenance  from  ihe 
doctrines  of  the  ccnnmon  law."  And,  again: 
"If  one  of  the  heads  of  departments  commits 
any  illegal  act/  under  color  of  his  office,  by 
which  an  individual  austains  an  injury,  it  can- 
not be  pretended  that  bla  office  alone  exempts 
him  from  bebg  sued  In  the  ordinary  mode  of 

Sroceedlng,  and  being  compelled  to  obey  the 
udgmeotot  the  law.  How,  then,  can  Usofflce 
exempt  him  from  this  particular  mode  of  de- 
ciding on  thelegality  of  his  conduct.  If  thecase 
be  such  a  case  as  would,  were  any  other  indi- 
vidual the  party  complained  of,  aathorlia  the 
proceaat  Jtit  not  b^ffie  oglei  of  (A«  -ptncm to 
whom  aeti>ritittKr«eled,Stita«  naiiut  tfthe 
Iking  btbedont.AatOupnpritliferimpropritlt 
^ututiifiaTmnAiumuitlob0dttarmin4d." 

If  the  act  be  one  which  involva  dlscretloo, 
the  officer  only  conforms  to  the  law  In  exerdiiiig 
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that  discretion.  If  it  be  one  wUcb  c«Ua  tor 
the  conddentioii  of  evidence  aod  the  exercise 
of  Judgment,  he  miut  he  left  free  to  act  upon 
his  own  conclusions.  If,  hovever,  the  act  does 
not  rest  in  his  dlscredon;  if  it  does  not  caU  for 
the  eserdse  of  lodgment,  but  is  a  specific  duty, 
imposed  by  the  law,  ministerial  In  its  character, 
such  as  the  delivery  of  a  commisafon,  the  issue 
of  a  patent,  the  drawing  of  a  warrantiOr  the  pay- 
ment of  moneys  appropriated  (tlie  subject  to 
which  the  approprtelon  is  made  not  callmg  for 
the  exerdse  of  judgment  in  Its  selection),  and 
individuals  have  a  direct  pecuniary  interest  in 
the  performance  of  that  duty,  the  otBcer  is  as 
muui  subject  to  the  compulaoiy  process  of  the 
judicial  tribunals  as  a  private  citizen.  If  it 
__   it  would  cease  to  !« 


B  junspru' 
doice  of  the  country. 

It  is  not,  then,  the  office  of  the  defendants 
which  can  preclude  an  Inquiry  into  the  propri- 
tity  of  calling  upon  the  courts  to  enforce  tne  per- 
formance of  duties  imposed  by  law  upon  them. 
The  propriety  of  issuing  the  writ  must  be  de- 
ternuned  by  the  nature  of  the  act  to  be  done; 
whether  It  u  one  which  they,  under  the  law, 
are  required  to  do. 

No  interference  is  sought  with  the  general 
financial  affairs  of  the  State.  These  ^e  may 
manage  as  she  chooses.  What  ia  sought  is  an 
tnjunctioD  to  prevent  her  oScets  from  divert- 
ing to  other  purposes  funds  collected  for  the 
payment  of  her  creditor8,and  a  direction  to  them 
to  proceed  and  carry  out  her  command  as  to  the 
collection  hereafter  of  the  specific  tax  levied  by 
beraelf,  and  the  disbursement  of  its  proceeds. 
The  fact  that  she  sulwequently  made  an  uncon- 
stitutional attempt  to  rescind  that  command 
cannot  affect  its  cliaracler  or  efficacy. 

In  Woodruff  y-  TrapnaU,  10  How.,  190,  de- 
cided in  1860.  this  court  enforced  a  contract  of 
the  State  of  Arkansas  in  a  proceeding  by  i 
damu«  against  one  of  her  officers,  compelling 
him  to  receive  certain  bills  in  ssti^action  of  a 
Judgment  recovered  by  the  Slate,  in  the  face 
of  a  subsequent  statute  prohibiting  their  receipt. 

In  Hartman  v.  Oreenhow,  108  U.  8.,  678 
[XXVI.,  271],  decided  only  two  years  since, 
ttiis  court,  wiUi  but  a  single  dissenting  voice, 
enforced  a  contract  of  the  State  of  Virginia  in 
a  proceeding  bv  mandamu*  against  one  of  her 
officers,  compelling  him  to  receive  coupons  of 
certain  bonds  for  taxes,  pursuant  to  thelawu: 
der  which  the  borkds  were  Issued,  although 
subsequent  law  of  the  State  had  forbidden  their 
receipt.  And  the  Supreme  Court  of  AppeaU 
of  Vuginia  has,  in  similar  cases,  after  mature 
conaderation,  asserted  a  like  authority  over  of 
fleers  of  the  State,  never  apparently  imanning 
that  the  sovereignty  of  the  CommonwealUi  was 
at  all  assailed  b^  judicial  process  compelling 
them  to  do  their  duly.  Toe  Commonwealu 
lus  required  no  reminder  from  a  federal  tribu- 
nal to  awaken  her  attention  to  the  invasion  of 
any  of  her  rights  of  sovereign^. 

A  number  of  other  cases  m  this  court  and  la 
the  circuit  courts  might  be  citod  to  the 
puiport;  and  if  the  law  respecting  cont 
with  States,  and  ri^ts  of  property  acquired 
from  States,  is  not  to  be  subject  to  continual 
(juuige,  that  law  should  remain  undisturbed, 
bavii^  been  recognized  as  sound  for  more  than 


a  third  of  a  century.  The  doctrine  of  ttan  dc- 
eUi*  Is  deemed  of  great  importance  on  qnestioss 
affecting  private  rights.  Much  more  ou^l  it 
'  ~  '"  respected  and  resolutely  adhered  to  id  ds- 
inations  touching  the  limits  of  the  pmras 
of  the  Federal  and  Sbite  Qovemmenis,  and  Ibe 
authority  of  each  over  the  contracts  of  Stitcs 
with  inaividuals. 

Nor  can  I  perceive  in  what  way  the  law,  u 
thus  pronounced,  encroaches  here  upon  sny  ol 
the  powers  of  the  State.  It  Is,  uudoubledly,  i 
matter  of  great  importance,  indeed  of  absolute 
necessity  to  wise  government  in  this  couotrv, 
tbat  there  Hhould.  be  no  ijiterfereoce  with  lite 
rights  of  the  States  in  the  management  of  their 
local  afFaim,  Including  In  these  the  collecticn 
and  disbursement  of  their  revenues.  But  if  a 
State  contracts  to  do  cert^n  things  and,  in  or 
der  that  they  may  be  performed,  subjects  lier 
officers  to  the  control  of  the  courts  and  nsbct 
their  refusal  to  cairy  out  her  pledges  a  felony, 
it  cannot  be  justly  contended  that  ber  reserved 
rights  are  at  all  invaded  if  her  officers  are  ju- 
dicially commanded  to  ilo  wliat  she  saya  they 
shall  ao.  No  doctrine  is  here  asserted  In  con- 
flict with  the  exercise  of  any  rigbtf  id  authority 
of  the  State.  All  that  is  claimed  is  Eamply  • 
right  to  compel  her  officers  to  obey  her  osn  en- 
actments, such  as  were  constitutionally  psaed 
and  thus  became  laws,  and  to  disregatd  such  a» 
she  bad  no  power  to  pass.  If  the  Slate  isabove 
the  Constitution  of  the  United  Stati-s;  if  the 
protection  of  tbat  instrument  does  nut  eilecd 
to  her  engagements  witli  individuals;  it  hei 
power  Is  as  absolute  aa  that  of  the  Psrlismenl 
of  England;  it  the  theory  of  the  Federal  Con- 
stitution, that  it  bindsStates  as  well  as  individ- 
uals, is  unsound:  if  it  is  not,  as  it  declsree  it- 
self to  be,  the  supreme  law  of  the  land;  then 
my  position  falls;  but  otherwise  there  is  no  an- 
swer to  it,  at  least  none  that  I  have  been  able 
to  see. 

True  oopr.   Teat : 

Jamea  H.  MoBenner,  CSerk,  Bnp.  Oomt,  D.  S. 

Mr.  Jiutia  H*rl>n.  also  dissenting: 
Having  a  deep  conviction  tiutt  the  opinim  of 
the  court  is  In  conflict  with  the  spirit  and  tenor 
of  our  former  decisions,  subversive  of  long  «£-  | 
tabli^ed  doctrines,  and  dangerous  to  the  HR- 
tional  supremacy  as  defined  uad  limited  bv  Ibe 
Constitutioo,  I  aeemit  mjduty  to  dissent  rrom 


That  the  bonds  and  coupons  issued  by  Lon- 
feiana.  In  pursuance  of  the  statute  and  consti- 
tutional amendment  of  1874,  arc  con Irecls,  with- 
in the  meaning  of  tbat  clause  of  Uie  Federal 
Constitution  which  declares  that  no  Stale  ^all 
pass  any  law  impairing  the  obligation  of  con- 
tracls;  that  the  provisions  in  its  new  Conetilii- 
tion  luiown  as  the  "  Debt  Ordinance"  of  1874 
were  intended  to  impair  and,  if  enforced,  do 
impair  the  obligation  of  those  contracts ;  and 
that  such  Ordinance  Is,  therefore,  a  nullity  aa 
a^^lnst  the  t>ondbolders  who  do  not  accept  its 
terms,  are  ))ropo8itions  so  manifestly  correct  as 
not  to  require  argument  in  their  support.  In- 
deed, I  understand  the  court,  substantially,  to 
concedethem  to  be  sound.  As  the  Constitutioii 
of  the  United  States  Is  the  supreme  law  of  the 
land,  "anything  In  Ihe  Constitution  or  Is^a  of 
any  State  to  the  contrary  notwithstanding. "  I 
bod  Bui^^KMed  that  all  state  action,  whether  by 
10!  C.  S. 
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iitHhtiTe  enactmeot  or  oonBlltutiniial  provu- 
lis.  mux  be  diarecuded  when  Id  conflict  witb 
■^  Uw.  Tet  tbis  court  holds  ttuU  it  cannot 
fsfatix  or  rvovin  the  agents  of  a  State  from 
doaoiiog  Ibe  oUication  of  ber  cootract  witb  a 
oBKB  tecwiae  aum  relief  willrequire them,  in 
ikt&diai^of  their  official  duties,  to  disobey 
ikionJcn  of  what  U  denominated  the  tuprtme 
fMkal  p»»er  of  that  Btate.  The  court,  " 
■m  to  OH.  In  effect,  adjudge*  that  the  i 
fsdtnb  cannot  be  coerced  by  the  courts  of 
the  CalcQ  lo  disregard  nullifyiog  eoactnienU 
I'Mr  Slate,  although  such 

fbr«l.n — ^ 

fcwtathe..,, , 

lica.  It  appMTs,  upon  the  very  face  of  these 
T»BrwittBff,  aod  ia  not  to  be  dtaguiied.  that 
ikoM  oOoera  refuse  u>  perform  purely  mlnisle- 
M  dntin,  aolelr  because  the  will  of  the  State 
>.  wU  tbiem.  paramount  and  to  be  obeyed,  al- 
ikoigk  ihenbj  tbey  destroy  rl^ta  guarantied 
l^lkc  nqmne  law  of  the  land. 

To  ttde  the  proposition  in  another  form: 
tat  Hcomtnct  rigbuwbicb,  but  for  thenul- 
Vftaf  pfoviotoiu  in  the  new  Constitution  of 
I  nnlMiia,  the  courts,  as  I  will  preaently  show, 
w«ld  omia^EtionaUT  protect  by  the  process  of 
\  njtdwi  and  abo,  if  need  be  by  mandamtu 
"■fltiug  the  olBceisof  tbe  State  todiacharge 
ftaa  oAosI  dutiea  which  requite  in  their  per- 
)ra«aa  do  exercise  of  discretion.  Now,  how- 
«nf.  It  la  determined — if  I  do  not  mlsappre- 
btad  the  ded«ion— that  the  Judicial  arm  of  the 
Trtpa  is  bopdeaalT  paraljzed  in  the  presence 
t  ■  Ordinance,  oeMractlve  of  those  rights 
iMl  fHHd  in  admitted  violation  of  the  Consti- 
neka  <d  the  United  States.  A  State— which 
'  ct^nt  be  viewed  aa  a  ^gle.  unconnected, 
•■foria  power,"  but  is  a  member  of  the  Un- 
>■  oader  a  Constitution  wboee  supremacy  all 
>A  acknowledge— assumes  lo  release  Its  offl- 
«>  Im  the  doty  of  obeying  Important  proTis- 
M*  ^  that  Constltutlrai  and  this  court,  it 
•  -M  MMn.  holds  that,  in  catai  l\ke  these,  it 
tai  ao  power,  aa  against  such  hostile  State  ac- 
'■  t,  L>Rqiiire  tttoae  ofBcets  to  respect  private 
'diit  ciwTBniied  by  sucb  provisions. 

1  WhM  are  ttw  terms  of  tbe  admitted  con- 
Ai^  beiw«ai  Louisiana  and  the  holders  of  the 

3*  thp  atMtau  of  1874  a  fixed  annual  tax  ia 
--nid  trK  the  porpoae  of  paying  the  prlnciful 
^:  tuoMt  of  itte  bonds  authorized  to  be  is- 
•ri.  !&•  irrenue  therefrom  is  thereby  "set 
19W1  Md  ^pmaioted  to  that  purpoee  and  no 
■Caor.'  h  b  maile  s  fi-lony  for  any  oIBcer  lo  di- 
'■RB&X(D  that  purpose;  the  interest  toxisde- 
hrM  h>  be  «  ooolinuing  nunuai  tax  until  tiie 


'^^J.  Ik*  «|)prDpciation 
-^<  seatMl  one  during  the  same  period;  and 
'*  1^  asid  iifroprlaoon,  it  is  declared,  shall 
'  •  jmm  and  nafce  it  ibedutr  of  tbe  Auditor 
■^  TV—wr,  and  tbe  Board  of  Liquidation, 
■^■liidj.  tn  UUuwOy  doUect  the  tax, pay  the 
MMK  OM   tedmn  tbe  buiMls,  until  they  are 

bApvriStMortheActtadeckredtobea 
*  ^ns  fc^BiMi  the  State  and  each  bohler  of 
s*  >M^.  k  !■  Mode  a  misdemeanor  for  any 
.'^p,  tax  vBMMcfor  or  Mlwr  offlrer.  to  obstruct 
'■tt  ^mrt^lem  vt  mtj  fan  at  kot  to  fail  to  per- 
'  Idrty:  tu oidkcton  are  inlilb- 


ited  from  paying  over  moneys  so  collected  tc 
an^  other  person  than  tbe  state  Treasurer;  and 
it  18  provided  that  no  court  or  Judge  of  tbe 


Stale  shall  have  power  lo  enjoin  tbe  payment 
of  ijriDcipal  or  Interest  of  the  bonds  or  the  col- 
lection of  the  E^iol  lax  tbcrefor. 


These  provisions  were  embodied  la  tbe  Con-  ,«.„, 
stiiutlon  of  Louisiana,  by  an  amendment  ['^"i 
adopted  In  1674;  and  wiUi  a  view  of  facilitatiag 
tbe  sale  of  the  bonds,  provided  for  in  the  Act 
of  that  year,  it  declares  that  such  issue  creates 
"A  valid  contract  between  the  Stale  and  eaidi 
and  every  bolder  of  said  bonds,  which  tbe  State 
shall  by  no  means  and  In  nowise  impair;"  that 
"no  court  shall  en  join  the  payment  of  Iheprin- 
cipal  or  interest  thereof  or  the  levy  and  collec- 
Uon  of  the  taxes  therefor;"  that '  'to  secure  sudi 
levy,  collection  and  payment,  the  judicial  pow- 
er shall  tHexerdsed  when  necessary;"  that  the 
tax  required  for  the  payment  of  the  principal 
and  interest  of  such  Donds  "shall  be  assessed 
and  collected  e»ch  and  every  year  until  the 
bonds  shall  be  paid,  principal  and  interest,  and 
the  proceeds  paid  by  the  "masurer  of  the  State 
to  the  holders  of  sold  bonds,  as  the  principal 
and  interest  of  the  same  shall  fall  One;  and, 
lastly,  "that  no  further  legislation  or  appropria- 
tion shall  be  requisite  for  tbe  said  assessment 
and  collection,  and  for  such  payment  from  the 


amount  of  about  113,000,000,  and  taxes  wei« 
assessed,  collected  and  paid  over  to  the  siale 
Treasurer  solely  for  the  purpose  of  meeting 
their  interest  Of  the  amount  collected  to  pay 
coupons  maturing  Jon.  1,  1880,  about  SSOO.OOO 
ore  m  the  state  Treasury.  The  Hlat«  officers  re- 
fuse to  apply  liie  mon^  for  that  purpoee  or  to 
lake  any  steps  toward  furttier  coliectionsas  en- 
Joined  by  the  Statute  and  Constitution  of  1874. 

2.  What  has  the  State  done  that  Impairs  the 
obligation  of  her  contracts^ 

By  her  Debt  Ordinance  the  coupons  fallinr 
due  the  Qrst  of  January,  1880,  are  remitted 
without  the  consent  of  creditors,  and  the  Inter- 
est tax  already  collected  is  therein  directed  to 
be  used  exclusively  for  tbe  payment  of  the  ex- 
penses of  tbe  State  Govemmeot.  Unless  the 
Doldera  of  consolidated  bonds  are  paid  out  of 
this  money,  raised  for  their  benefit  exclusively, 
and  unless  future  colltctions  are  made  as  re- 
quired by  the  contract,  they  will  be  wholly 
without  remedy,  and  their  bonds  will  cease  to 
have  any  value.  Plainly,  that  Ordinance  is  a 
breach  of  the  plighted  faith  of  tbe  State.  The 
flnanclil  world,  as  ne  have  seen,  was  assured 
'•y  legislative  enactment  and  constitutional  pro- 
\Uion  that  what  tbe  state  offlcera  now  propose 
to  do  should  never  be  done;  that  those  who 
took  the  bonds  might  rely  upon  a  fixed  annual 
levy  to  meet  the  principal  and  Interesr;  that 
all  money  thereby  raised  should  bo  appliwl  ex- 
clusively to  that  purpose;  and  that  not  only  tbe 
offlceni  of  the  State  should  assess,  collect  and 
pay  as  it  stipulated,  but  that  the  power  of  tbe 
Juoidory  should  be  exercised,  whenever  necee- 
aary,  to  enforce  the  obligation  of  the  contract 
These  laws,  in  their  substantial  provisions,  are 
as  binding  on  tbe  State,  and  are  aa  much  a  part 
of  tbe  contvact,  as  if  ihoae  provltioDi  hod  been 
therein  exprosdy  set  forth.  Bronton  v.  Kintit, 
1  How.,  811:  mOraekea  v.  Eavward.i  Id.,«08: 


SuPBam  OouBT  or  thx  Uxitbd  Statib. 


Sank  7.  Sharp,  6  Id.,  dOUWiditrr.  WMtehtad. 
lSWaU.,SUtS8U.  a,  XXI.,  SOT];  Biward* 
T.  iwfwy.  MTJ.  8.,  695  [XXjfV..  flfel;  La.  v. 

iVM)  oriMM.  103  Id,  aosrxxTL,  1^]. 

The  State  has  no  more  right  bj  law  to  impair 
tlie  obll^tioa  of  its  coutncta  thiui  it  bsB,bj  law, 
to  Impair  the  obltotJon  of  contncts  between 
individualB.  In  Jy.  J.  v.  Wilton,  the  language 
of  the  court,  Bpeaklng  bj  OMtfJiutiee  Mar- 
shall, ts:  "In  thecaeeof  J%fe^t0rv.  Aofcltwas 
decided  in  this  court,  on  solemn  argument  and 
with  much  deliberation,  that  tbla  provlaloQ  of 
the  Constitution  (the  contract  clause)  extends  to 
«ontisct8  to  whi^  a  State  la  b  part;,  aa  well  as 
to  contracts  between  iadividuala."  T  Cranch, 
164,  186.  It  is  the  settled  doctrine  of  this  court 
that  contracts  with  States  are  as  fully  protected 
by  the  Constitution  agalost  impairment  by 
state  legislation  as  contracts  between  Individu- 
ala.  Orwny.Bid^,  8  Wheat.,  1;  Bankr,  Bit- 
ixng*.  4  Pet,  514;  Woodruff  t.  TrapnaU,  10 
How.,  ISO;  Wolff  y.  New  Orhant.  106  U.  8.  858 

ixxvi.,  sog. 

8.  If  the  Debt  Ordinance  of  Lonlaiaos  ia  in 
Tiolation  of  the  Constitution  of  Ute  United 
States  and,  therefore,  a  nullity  as  against  the 
bolden  of  consolidated  bonds,  if  the  latter  _re 
entitledby  the  terms  of  their  contract  to  be  paid 
out  of  the  moneys  collectMl  for  their  benefit  and 
to  have  further  collections  made,  la  there  any 
mode,  known  to  the  law,  by  which  their  rights 
can  be  protected  f  jtly  bretm^n  of  tbe  majority 
answer  this  question  In  the  negative  when  they 
adittdge  that  no  relief  whatever  can  be  given  in 
duier  of  these  suits.  One  is  a  suit  in  equity 
.commenced  in  the  Cirtndt  Court  of  tbe  United 
States  by  holders  of  consolidated  bonds  to  pi«- 
vent,  bv  tnjuncdon,  officers  of  the  State  from 
using  the  proceeds  of  taxes  already  r^sed  un- 
der the  Statute  and  Constitution  of  1874,  for  any 
purpose  other  than  that  for  which  they  were 
collected  and  paid  to  tbe  state  Treasurer.  In 
the  other  suit,  the  plaintifts,  holders  of  couboH- 
dated  bonds,  and  ciHzeuB  of  New  York,  ask  a 
mandamui  against  the  state  officers  compelling 
tbe  application  of  the  moneys  so  collected  to 
the  payment  of  tbeir  cotmons,  and  also  the  col- 
lection of  taxes  to  meet  future  interest  as  it  be- 
comes due. 

Some  comment  ia  made  upon  the  extended 
nature  of  the  relief  asked  by  plalntUTs.  It  is 
sii^clent  to  remark  Ibat  the  court  is  never 
bound  to  give  retl^  to  the  full  extent  demanded; 
and  all  relief  is  not  to  be  denied  because  more  Is 
asked  than  the  court  will  grant  under  any  cir- 
cumslances  or  in  the  particular  case.  And  there 
is  no  ground,  I  submit,  for  the  suggestion  that 
grautmg  relief  would  require  the  administra- 
tion, by  the  court  of  the  general  finances  of  the 
State.  What  should  be  done,  if  properly  it  mav 
be.  ia,  by  necessary  orders  to  prevent  the  offi- 
cers of  tlie  Stale  from  depriving  creditors  of 
moneys  which  by  express  contract  have  been 
set  apart  and  appropriated  exclusively  to  the 
payment  of  their  claims.  There  is  no  obstacle 
to  the  payment  out  of  that  fund,  except  the  pro- 
hibition In  the  void  Debt  Ordinance  of  187S.  It 
Is  distinctly  admitted  to  be  easilv  ascertainable 
trnm  the  accounts  how  much  of  uemoney  in  the 
I'reasuryiaamillcable  to  tbls  class  of  debts.  In- 
deed, it  appears  from  tbeopinion  iaJfewmanv, 
Burke,  hereafter  referred  to,  that  the  Treasurer 
and  fiscal  agent  of  Louisiana  held  within  thelt 
4<8 


control,  when  these  suits  were  commenced,  all 
the  moneys  ralaed  under  the  Statute  aitd  Co 
stitution  of  1874  to  meet  the  Intereet  UUng  dne 
Jan.  1,  1880.  They  have,  in  tludr  hands,  moit 
nsof  Jan.  1,1860, 
■e  the  court.  Put- 
[1  view  of  the 
gestion  that  these  moneys  are  mingled  ' 
other  moneys  in  the  state  Treasury,  the  interest 
fund  created  to  pay  coupons  maturing  Jan.  1, 
1880,  were  by  an  Act  of  the  Qeneral  Assembly  of 
Louisiana,  approved  Jan.  4, 1883,  directed  to  be 
invested  in  Dieted  States  bonds.  Act^  I^,. 
1891  ,p.  60.  And  it  Is  not  pretended  that  payment 
from  that  fund  will  produce  the  slightest  oui- 
fnslon  in  the  Treasurer's  accounts,  or  involve  r 
the  use  of  moikeys  raised  for  other  and  distinct 


only  of  that  kind  which  arises  when  the  law 
prevents  a  repudlatingdebtorfrom  misappropri- 
ating funds,  in  his  himda,  that  have  been  dedi- 
cated to  a  specific  purpose. 


the  payment  of  their  claims,  but  ask  such  or- 
dera  as  will  enable  all  holden  of  consoUdated 
bonds  to  partidpale  in  the  distributioD  of  the 
moneys  raised  imder  the  BtatQteand  Oonstitntion 
of  1874.  Had  tbe  suit  for  a  maadamua  son^t 
the  application  of  the  moneys  solely  to  the  pay- 
ment of  coupons  held  by  the  plaintms,  it  mi^t, 
perhaps,  have  been  urgiad  as  ground  for  its  re- 
fusal, that  each  bondliolder  had  an  Interest  in 
the  fund  so  created.  State,ta  nt.  Bo]i»r,T.  StaU 
TVrasurar,  83La.Ann.,  177.  If  the  relief  aaked 
cannot  be  given  for  the  ben^t  of  tXi  holders  oi 
consolidated  bonds,  there  would  seem  to  be  ito 
difficulty  in  restricting  payments  to  sachasare 
actually  before  the  court  in  persoo  orb;  repre- 
sentation. It  is,  however,  proper  to  aav  toat. 
notwithstanding  the  criticisms  made  oy  the 
court  upon  the  nature  and  extent  of  the  relief 
asked,  I  do  not  feel  authorized  to  inter  from  its 
opinion  that  relief  would  be  given  to  the  parttea 
before  it,  had  they  asked  payment  only  of  tbeir 
coupons.  The  opinion  seems  to  proceed  upon 
the  broad  ground  that,  as  Louisiana  ia  not  di- 
rectly suable  in  its  corporate  capad^,  the 
courts  of  Uie  Union  cannot  reach  its  agents  em- 

t toyed,  under  its  orders.  In  the  work  of  destroj- 
ig  the  contract  rights  of  the  plaintifb. 
1.  Are  these  suits  forlndden  by  the  lltb 
Amendment  of  tbe  Federal  Constitution,  vrhk^ 
declares  that  the  Judicial  power  of  tbe  United 
States  shall  not  be  construed  to  extend  to  any 
suit  In  law  or  eouity  commenced  or  proeecat«d 
against  one  of  ue  United  States  by  dttzena  of 
another  State?  I  understand  tbe  court,  fn  ef- 
fect, if  tkot  in  terms,  to  bold  that  they  cannot 
be  maintained  without  violating  that  Amend- 

The  first  antbori?  dted  in  support  of  that 
viewisfim.  V.  X«rdtCb>mnMt»on«r*^CAe7>iM«- 
vry.  Iaw  Bep.,  7  Q.  B.,  887.  It  appews  tbat. 
by  an  Act  of  f^liament,  a  romid  snm  wma  a{>- 
ptopriated  to  tbe  Crown  to  be  used  in  parine 
costs  Inconed  tn  mosecutlons  tt  assixes  and 
quarter  sessions  fn  England,  formerly  paid  out 
of  county  rates.     Bills  of  costs  having    been 


passed  by  local  officers,  certain  items  wera  dia- 
allowed  and  otbeia  reduced  by  the  Lords  of  tbe 
107   U.  s. 
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e  why  a  writ  ol 
jHwalmald  not  lame compelliDg  them  lopay 
tke«  bai»  out  of  the  funds  apDroprlated  to  the 
Crawnfflrsnchpoipoaes.  The  Juagca,althougfa 
of  ooiiikn  that  the  defeudut  idtould  be  gov- 
«Md  br  the  t«xktioo  of  the  local  officers,  de- 
dned  to  grant  the  writ  Cockburn,  C.  ^.,  said: 
"Tie  iiiiirtliiii  oomM  to  be.  whether  the  Lords 
Cemmot^caten  ot  the  Treasurj,  when  this 
■oaej  gets  into  tlielr  hands,  ate  bound  to  apply 
il  M  iOTanta  of  the  Crown,  or  as  the  serTanls 
rf  P»TWMMtt  who  rote  the  money."  Black- 
tan.  J.,  aaid:  "The qoeation remans, whether 
Arc  b  any  statutable  obligation  cast  upon  the 
Let^of  tbt  Tntsory  to  do  what  we  are  asked 
Is  ampet  tbem  to  do  by  moiMfiiniu*,  namelf :  to 


a  to  pay  that  money;  because  It 
lear  that  we  have  a  right  to  grant 
a  aaadaano*  If  there  is  nicb  a  statutory  oUiga- 
ita.  paiticolarij  when  the  application  is  made 
cm  tahalf  of  pemons  who  have  a  direct  inlere«t 
laAe  natter."  Similar  declarations  were  made 
kf  Ote  other  Judges.  They  all  concurred  In 
fli^q(Aa  writ  upon  the  ground  that  the 
mm^wam  crated,  not  to  named  officers  to  be 
b;  iheaa  a^litied  to  a  dsilgnated  tiuipoee,  but  aa 
~ani^  10  Oie  Crown;"  that  the  officers  who 
^tmmitBi  tt  lot  the  purpoaes  named  acted  •• 
MWM  of  the  Crown,  not  as  serraats  of  Par- 
^■cM:  tfasi  a  suit  against  those  officers  was, 
one  againit  the  Sovereign,  whom, 
'  JiuHt*  Oockbura,  the  Court  of 
Il  bad  no  power,  aren  in  appear- 


MperfdoB  that  the  Mate  TiCMurer  can  be  com- 
|Md  to  vply  the  jHooeeds  of  these  taxes  as 
^i*Md  la  UM  Btamte  and  Conidtutiou  of 
WU,  wbfA  were  his  sole  aothoritr  to  receive 
tt^  Ha*tlwtaf*aKiilH<aM«obUgatioaupoD 
ttampijy  the  ooopmwutbey  matured.  And 
ft  Am  ■  added  the  obligation  imposed  by  that 
ONrthrtfon,  wbkb,  la  terms, declares  tbattbe 
IMcMda  cf  tuoa  GoOecled  under  the  Act  of  that 

C"8hafl  be  paid  by  the  Treasurer  of  the 
to  tba  boldm  of  said  bond*,  as  the  prin- 
«^  sdtDleraatof  the  same  shaU  &l]due," 
^feaatfax^B-kghlatlve  authority.  These  ob- 
ipilM>  naaaln  npoa  that  officer,  unless  It  be 
tta  a*  Dclit  OrdUAOce,  although  uncoostitu- 
ttaal  aad  Toid.  has  dlscfaaigM  tbem.  Had 
«ad  of  the  Act  InTolved  in  the 


d  for  that  purpose  a  certain  cIbm 
-~1test  that  tbeoonrt  of  Queen's 

_   _ e  cnnpelled  them,  by  man- 

^«  4v  otkv  proeeai,  to  perfonn  that  duly, 
bt  A*  caaa  wrfS—^i  there  would  have  been  a 
which  the  conn  would  not 
~    It*  to  evade  on  the 

,      isof  the  CrowD, 

«ilBwdliUa*lMtedinerweia»- 

Jhvviv  T.  .&W«/'CTiifmA>a,  Uw  Rep.,  0  Eq., 
II     tb*  tbe  idalnttff  sought  a  decree  for  the 

■liw  sf  ill|»fcMrlr  ■  I  ilinillniiil  till 

ni*n4  br  Uaa.    Be  dahned  that  be  wt 
«M  ta  ba  paid  oot  of  ontafai  mom 
ArfhnMa  M>  Oa  FondgD  Oflloe. 


illy,  M.  B.,  said:  "  It  {the  money  so  voted)  is 
not  paid  in  trust  for  any  particular  person.  The 
case  that  was  cited  was  to  this  effect :  that  If  Par- 
Uament  votes  a  Hum  of  £1,000  to  John  Smith, 
and  the  Treasury  devote  In  their  books  the  pay- 
ment of  that  sum  to  otherpurposes,  then  aman- 
damiu  will  lie  to  the  Treasury  in  order  to  pay 
that  £1,000 10/eAn.SmtM.  But  there  is  nothing 
of  the  sort  here.  Parliament  has  merely  voted 
certain  auma  to  Her  Majesty,  and  of  these  sums 
£600,000  are  to  be  appUed  to  the  Foreign  Office. 
The  distribution  of  that  amount  Is  l^t  to  the 
officers  of  the  Foreign  Office  to  apply  in  such  a 
manaer  as  is  most  subservient  to  Her  Majesty's 
service  and  to  the  due  support  of  the  Foreign 
Office,  and  there  Is  nothing  whatever  to  connect 
the  plaintiff  with  a  peony  of  this  money  in  any 
aspect.  It  is  impossible  for  me,  therefore,  in 
that  state  of  things,  to  say  that  there  to  any  trust 
for  him." 

I  refer  also  to  Rex  v.  Lord*  Comwiuivatr*  <^ 
(A«  TVauury,  4  Ad.  &E1.,386.  Thatwasanap-  1-7551 
plication  for  a  mandamus  against  the  defend-  '^'""J 
ants,  who  had  authority  by  slatule  to  grant  a 
certain  "  superaDDuation  allowance."  £i>J. 
Campbell,  Attomey-Qeneral,  contended  that  it 
was  against  principle  that  the  court  should  or- 
der a  mandmivs  In  the  name  of  the  King,  di- 
recting the  King  to  pay  money.  But  the  man- 
dumu*  was  granted.  £(7rd  Denman,  (7.  ■/.,said: 
"If,  then,  this  Is  only  the  case  of  public  officers 
having  the  control  of  a  sum  of  money  for  this 
particular  purpose,  there  to  no  reason  that  a  man- 
damttt  should  not  issue.  They  are  officers  un- 
der ihe  Crown;  but  the  Crown  has  no  more  to 
do  with  tbem  foi'  this  purpose  than  anv  otiier 
officers.  They  are  merely  parties  who  nave  re- 
ceived a  sum  of  money  as  trustees  for  an  indi- 
vidual under  the  provudons  of  an  Act  of  Partla- 
menL  *  *  •  Hereit only  appears  thalasum 
of  money  has  been  voted  as  an  allowance  to  an 
Indlvldua!.  which  sum  they  have  and  refuse  to 

There  to  auoUierconBldeistion  which  strength- 
ens thto  position,  that  to,  the  supremacy  of  the 
Constitution  of  the  United  Slates  over  State  Con- 
stitutions and  Male  laws.  To  the  duty  imposed 
by  the  Statute  and  Constitution  of  1874  upon  its 
nfflcen,  there  to  supenulded  tbe  duty  imposed 
by  the  fundamental  Uw  of  the  land,  not  to  te- 
^rd  as  binding  any  state  enactment  which  im- 
pairs the  obligation  of  contracts. 

If  the  case  cited  from  the  Queen's  Bench  were 
susceptible  of  the  construction  put  upon  it  by 
thto  court.  It  should  not  have  coDtroUlng  influ- 
ence. Here,  DO  such  relations  exist  between  the 
executive  and  judicial  departments  as  exist  in 
England  between  the  Crown  and  tbe  courts. 
This  was  shown  in  the  elaborate  opinion  of  Mr. 
JutNee  Miller,  speaking  for  tbe  court  in  United 
Slate*  1.  Lee  [anU.  171].  That  was  ejectment 
to  recover  real  estate,  in  the  actual  possession  of 
officers  who  claimed  It, not  in  any  personal  right, 
but  tor  the  United  States;  property  used  and  oc- 
cupied as  a  cemetery  for  dead  soldiers  of  tbe 
Union.  It  was  contended  that  a  suit  against  the 
officers,  having  for  its  object  to  disturb  their  poe- 
seaslon,  was  a  suit  against  the  government.  In 
support  of  that  poaiUon,  numerous  cases  were 
dted  from  ihe  Eni^llsh  courts,  wblcb  held  that  [756] 
a  suit  could  not  be  maintained  against  officet* 
of  the  Crown.  But  we  held  that  upon  such  « 
questioQ  bat  little  weight  should  be  gtven  to 
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those  adiadicatioiiSi  tbat  there  la  a  vast  differ- 
ence in  me  esaential  chancUr  of  the  two  gov- 
enimeDts  in  reference  to  the  source  and  depos- 
itaries of  power;  that  while  in  England  the 
Crown,  the  fountain  of  lionor,  cannot  be  dis- 
turbed in  1(8  posseision  of  property  by  process 
directed  agalnBt  its  ofBcers  or  agents,  under  our 
system,  tlie  people,  who  are  there  subjects,  are 
sovereign;  that  "Their  rights,  whether  collect 
ive  or  individual,  are  not  Bound  to  give  waylo 
a  sentiment  of  loyalty  to  the  person  of  the  mon- 
arch;"that  "The  citizen  here  knows  no  person, 
however  near  to  those  in  power  or  however  pow- 
erful in  himself,  to  whom  he  need  yield  the 
rigliU  which  the  law  secures  to  bim  when  it  is 
well  administered;"  that  "  When  he,  in  oneof 
the  courts  of  competent  Jurisdiction,  has  estab- 
lished his  right  of^  property,  there  is  no  reason 
why  deference  to  any  person,  natural  or  artifl- 
ciaf,  not  even  the  United  SUtts,  should  prevent 
him  from  using  the  means  which  the  law  f^ves 
him  for  the  protection  and  enforcement  Ofthat 
right,"  Said  the  court  further,  in  that  case: 
"No  man  in  this  country  is  w  liigh  that  he  is 
above  the  law.  No  officer  of  the  law  may  set 
that  law  at  defiance  with  impunity.  All  the  of- 
ficers of  the  govemment,  from  the  highest  to  the 
lowest,  are  creatures  of  the  law  and  are  bound 
to  obey  it.  It  is  the  only  supreme  power  In  our 
system  of  govemmeat,  and  eveir  man  who,  by 
Accepting  ofBce,  participates  in  its  functions,  is 
only  the  more  strongly  Dound  to  submit  to  that 
supremacy,  and  to  observe  the  limitations  which 
it  imposes  upon  the  exercise  of  the  authority 
which  it  gives." 

In  that  case  the  court  re-affirms  the  doctrines 
of  OOom  V.  Bank,  9  Wheat.,  788.  The  latter 
was  a  suit  to  recover  moneys,  which  ofllccrs  of 
the  Statu  of  Ohio,  in  conformity  with  its  stat- 
utes, had  illegally  taken  from  a  bank  of  the 
United  States.  The  suit  being  against  the  offi- 
cers of  Uie  Stale,  the  objection  wss  taken  that 
it  could  not  besustained  without  the  Slate  itself 
being  a  party;  that  the  Stale  could  not  be  sued; 
consequently,  it  was  argued/  the  relief  prayed 
(the  restoration  of  the  money)  could  not  be 
granted.  But  to  that  objection  the  court,  speak- 
[757]  mgby  CTi«/Ju*(irfl Marshall, andthia language 
is  quoted  approvingly  in  United  Statea  v.  Lee, 
sold:  "  If  the  State  of  Ohio  could  have  been 
made  a  partv  defendant,  it  can  scarcely  be  de- 
nied that  thu  would  be  a  strong  case  for  an  in- 
junction. The  objection  is  that,  as  the  real  par- 
ty cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that 
party;  and  cases  liave  been  cited  to  show  thata 
court  of  chancery  will  not  niakeadccree  unless 
all  those  who  are  substantiollv  interestod  be 
made  parties  to  the  suit.  Tliis Is  certainly  true 
where  it  is  In  the  power  of  the  plaintiff  to  make 
them  parties;  but  if  the  person  who  is  the  real 
principal,  the  person  who  is  the  true  source  of 
the  mischief,  by  whosepowerandforwhosead- 
vantage  it  is  done,  lie  himself  above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be 
subversive  of  the  best  established  principles  to 
say  that  the  laws  could  not  aiUord  the  same  rem- 
emes  against  the  agent  employed  in  doing  the 
wrong,  which  they  would  afford  against  l"m 
could  his  principal  be  joined  in  the  Ruit." 

The  deoslon  in  that  case  has  not  been  hereto- 
fore questioned  in  this  court.  It  seems  to  estab- 
4ft4 


lish,  upon  grounds  which  cannot  wen  be  shaken, 
that  a  suit  against  state  officers,  to  prevent  s 
threatened  wrong  to  the  injury  of  the  dtizeo,  ia 
not  necessarily  a  suit  agtinst  the  State  wiltaln 
the  meaningof  the  11th  Amendment  of  the  Con- 
stitution; for,  said  Chi^ JvtUttlAas^tiil,  "The 
11th  Amendment,  which  restrains  the  jurisdic- 
tiOD  granted  by  the  Constitution  over  sniu 
against  States,  is,  of  necessity,  limited  to  these 
suits  in  which  a  State  is  a  party  to  the  record.' 
Here,  the  State  is  not  a  pnrtv  to  the  record. 
Here,  officers  of  Louisiana  only  are  parties  de- 
fendants; and  the  relief  asked  is  thattheybeie- 
quired  to  perform  purely  ministerial  duties  im- 
posed upon  them  by  thcStatute  andConstitutiMi 
of  1874,  whose  provisions,  as  respects  the  mat- 
ters now  in  issue,  are  still  in  force  and  obfiga- 
I  lory,  because  never  affected,  modified  or  re- 
peaIed,othenvi8e  than  by  aDebt  OrdinaDce,Eub- 
sequently  adopted,  conceded  to  be  in  conflict 
with  the  Constitution  and,  therefore,  absolute- 
ly void. 

There  are  other  decisions  of  this  court  still 
more  directly  in  point.  The  leading  one  is 
DatU  v.  Gray,  16  Wall.,  208  [88  U.  S.,  XSL, 
4471.  In  that  case  it  appearB  that  the  State 
of  Texas  made  a  grant  of  lands  to  a  railroad  [' 
company,  upon  the  basis  of  which  bonds  were 
issued  known  as  land-grant  mortgage  bonds. 
They  were  sold  in  large  numbeiB  In  this  country 
and  Europe.  Subsequently  the  State,  by  pro- 
visions of  Its  statutes  and  Constitution,  attempt- 
ed to  repudiate  and  nullify  its  contract;  and,  in 
pursuance  thereof,  its  ofilcers  proposed  to  issue 
patents  to  others  for  a  pan  of  the  lands  embraced 
m  this  grant.  Thereupon  a  suit  in  equity  was 
instituted  in  the  Circuit  Court  of  the  United 
States  against  the  Qovemor  and  the  Commis- 
sioner of  the  General  Land-Office  of  Texas, 
to  prevent  them  from  tssuing^patents  for  the 
lands  or  any  part  of  them.  The  State  was,  of 
course,  not  made  a  party  on  the  record.  Tho 
bill  was  demurred  to  upon  the  ground  that  she 
could  not  be  sued,  and  that  the  suit,  being 
against  her  officers,  teas  one,  within  the  meaning 
of  the  Constitution,  against  her.  The  demurrer 
was  overruled,  and  the  relief  asked  was  given. 

Touching  the  question  of  jurisdiction,  the 
court,  spea&ing  by  Mr.  Jvtti<K  Swayne,  stated 
these  principles  as  having  been  annoanced  in 
OOiom  v.  Bank.  I.  A  Circuit  Court  of  the 
United  States,  in  a  proper  esse  in  equity,  may 
enjoin  a  stale  officer  from  executing  a  state  law 
in  conflict  with  the  Constitution,  or  a  statute  <^ 
ihe  United  Slates,  when  such  execution  will 
violatetherightsofthecomplainant.  3.  WTicro 
the  State  is  concerned,  the  Slate  should  be  made 
a  party,  it  it  can  be  done.  That  it  cannot  be 
done,  IS  a  sufficient  reason  for  the  omissitHi  to 
do  it,  and  the  court  may  proceed,  to  decree 
against  the  officers  of  the  State  in  all  rcspecta 
as  if  the  State  were  a  party  to  the  reconi,  3. 
In  deciding  who  are  parties  to  the  suit,  tbc 
court  will  not  look  beyond  the  record.  Making 
a  state  officer  a  party  does  not  make  tbe  State 
a  party,  although  her  laws  prompt  his  actioii 
and  the   Stale  stands  behind   him  as    tbe  tckI 

Cy  in  interest.  P.  330  [4&3].  It  was  in  con- 
lity  wi  th  those  doctrines  that  the  relief  asked 
was  nven.  See,  also,  Yatlier  v.  ffinde,  7  PcC 
2SS;  B.  B.  Oo.  V.  Letton.  3  How.,  407;  3  Storr' 
Const.,  sec  1685}  1  Kent, Com.,  SGL 
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a  the  ao(borit7  of  DatU  v.  Orag, 
'.  Bank,  this  court,  in  Board  of 
UmdaH^  T.  McCemb,  93  U.  S.,  581.  541, 
IXjUU.  ,B8,Ci81,iiuiiitaiu<d  the  rig^tof  abold- 
I  (f  «<  eoDMdidaUa  boiidB  to  a  decree  against  the 
oAccn  o(  the  State  of  Lonisiaiia,  who  are  liere 
dcfcndanu,  co&Mf'ntiog  the  Board  of  Uqulda- 
lioB.  preroiting  the  use  of  such  bonds  for  the 
ptnorai  of  a  drbt  due  from  the  State  to  a  levee 
tamptnj.  The  proposed  action  of  Ihe  Board 
>w  boned  upon  a  8tstul«  passed  March  2. 1876. 
So  thai  Ibc  suit  had  for  its  object  to  prerent  state 
aOcm.  diarged  with  the  execution  of  the  latter 
AeLfRnn  caTTTinpout  its  proTlsious.  It  never 
enwnd  lo  this  court  that  thosuit  was,  for  that 
nMoa,  one  acaiiiet  the  State  within  the  mean- 
tag  of  the  Constitution.  Upon  the  general 
qaedoo,  wbeU>erthe  defendants,  being  ifScers 
flf  the  State,  were  amenable  to  process  from 
■  hderal  Conrt,  Mr.  Jattiee  Bradlej,  speaking 
lorlhiscotirt, observed:  "On  thlsbraiicuof  the 
nbjret,  tbe  Damemus  and  well  considered  casea 
hnlofore  decided  b^  thi«  court  leave  little  to 
ke  Mid.  Tbe  objections  to  proceeding  against 
HUr  oOIoen  by  man^mus  or  Injunction,  are: 
tai,  that  it  is,  in  effect,  proceeding  asaiust  the 
ffau  iiMlf;  and  secondly,  that  itfnt«rfcrcs  with 
lit  offlcisi  discretion  vested  In  the  otSeers. 
Ii  'a  eoaceded  that  neither  of  these  tbings  can 
btduee.     A  State,  without  its  consent,  cannot 


Sn  offiecia  In  matters  belonging  to  the  proper 
jBMliftkm  of  tbe  iditer.  But  it  has  been  well 
^Bkd.that  when  apkinofflcial duty,  requirinE 
*i  eurrise  of  discretion,  is  to  be  performed^ 
Md  perfonnance  is  refused,  any  person  who 
'*■  MHaln  personal  Injury  by  such  refusal 
m;  have  a  mamdamu*  to  compel  its  perform- 
ma,  and  when  such  duty  ia  threatened  to  be 
nrteed  by  K>me  positive  ofticial  act,  any  person 
vko  will  f-*i'"  personal  Injury  thereby,  for 
vWck  adequate  compensation  cannot  be  had 
Mkv,  may  have  an  injunction  to  prevent  it. 
b  nA  cMe,  the  writs  of  martdamtuaad  in- 
^Mliutt  are  Hfoewhat  correlative  to  each  oUier. 
la  Bther  eaae.  If  Ihe  ofBcer  plead  the  authority 
d  ■■  uaooQsdtntiona]  law  tor  the  non-perf onn- 
mt*  rr  viofatiaa  of  his  duty,  it  will  not  prevent 
Ik  iMaiw  of  the  writ.  Aa  nnconstitudonal 
b«  wis  he  treated  by  the  courts  as  null  and 
tcU.'  Cpoa  these  grounds,  tbe  decree  of  the 
<W^  CoDft  was  aOlnned,  so  far  as  it  pro- 
HHadtkcdetit  due  the  levee  company  from 
kiHf  fandad  in  coosolidaled  bonds.  Such  use 
4  ChcH  wa*  deemed  an  impairtnent  of  the  con- 
tUo  were  entitled  to  re- 


H  u  be  Impoeaible,  in  view  or  our  de- 

4k«lB  that  eaae,  apart  from  previous  decisions 
^m  wW>A  tl  waa  fonmled.  to  bold  that  these 
MKi  ««  f(jrb4dden  by  the  Uth  Amendment  of 
Mr  redenl  CutMtlUiiIOD.  We  have  adludged 
*■  tkac  ta  power  in  tbe  courta  of  the  Union, 
U  a  Mil  bj  an  lodivUnal  against  state  officers, 
**  iNvcMt  tbem,  la  ezecatioa  of  an  nnconstttu- 
^■■1  ^MWe.  from  using  these  oonsolidaled 
^■^  ior  ptirppsia  {nconaiatent  with  the  con- 
^^Mllir  whtdi  they  were  Isroed.  In  these 
«ML  it  fa  dMcrmlaed  thai  ihoae  oonrla  are  pow - 
«hw.  ta  eoto  against  such  offlcen,  to  prevent 
**  ataMHcatloa  of  moDeys  collected  for  the 
f«ilp««  of  nesting  tbe  interest  OD  llioae  bondsj 
■■  IT  Otto. 


and  this.  In  port,  tQNni  tbe  ground  that  the  re- 
lief asked  will  require  the  officers,  who  have 
charn  of  those  moneys,  to  disregard  tbe  con- 
fessedly void  orders  of  the  supreme  polltlctd 
power  of  the  State. 

It  may  be  sailed;  when  before  has  this  court 
found  the  unconstitutional  mandate  of  aState  to 


of  which  Is  protected  against  impaiiment  by  any 
law  of  the  Slate  ?  Of  what  value  ia  the  contract 
clause  of  tbe  Federal  Constitution  if  it  cannot  be 
enforced  against  hostile  provisions  of  a  Stale 
Constitution!  This  court  said,  in  AH^WT-FaoI- 
«y.  18  How.,  881, 860[6«U.  8.,  XV.,  401, 418], 
that  "A  changeof  constitution  cannot  release  a 
State  from  contracts  made  under  a  constitution 
which  permits  them  to  be  made,-"  in  Bajik  v. 
8/:eili/.  1  Blacl(, 488, 448  [66 U.  S..  XVII.,  178,i 
179],  that  a  contract  between  Ohio  and  a  bank 
in  that  State  was  entitled  to  the  protection  of 
the  Constitution  of  tbe  United  Slates  against  aav 
law  of  Ohio  impairing  its  obligation;  in  B.  B. 
Co.  v.  MeClare,  lOWaU.,  611,  615  [77  U.  8., 
XIX,  997,  998],  that  "  The  Constitution  of  a 
State  is  undoubtedly  a  law,"  within  the  mean- 
ing of  the  contract  clause  of  the  Constitution, 
and  that ' '  A  State  can  no  mote  do  what  is  thus 
forbidden  by  one  than  by  the  other, — there  is 
the  same  impediment  in  the  way  of  both:"  in 
WliiU  V.  Sart,  18  Id.,  846,  652  [SOU.  8., XX., 
685,667],  that  "It  Is  well  settled  by  the  adju- 
dications of  this  court  that  a  State  can  no  more 
impair  the  obligation  of  a  contract  by  adopting 


of  the  constitullonal  mbibltion  they  are  a 

stantially  the  same  thing;"  and  in  Gvnn  t.     r<rsi7 

Barry,  15  WaU.,  610,  628  [82 U.  8.,  XXI..  212,     ^        ' 

215],  that  tbe  Constitution  of  tbe  United  Sutes 

"  Is  above  and  beyond  tbe  power  of  Congress 

and  tbe  Btates,  ond  is  alike  obligatory  upon 

i.«tK.  _  c^^t^  ~.«  —  •"'■—' impair  sn  exisnng 


both;  a  Slate  can  ni 


legislative  Act;  lx)th  are  within  the  prohi 
of  the  Katiooal  Constitution."  Wny  should 
these  eetablished  doctrines  of  the  court  he  over- 
ruled, as,  for  all  practical  purposes,  they  are, 
by  the  judgment  this  day  renderedf  The  Con- 
EUtution  declares  that  It  shall  be  tbe  supreme 
law  of  the  land,  "Anything in  the  Cons^tu- 
tudon  or  laws  of  any  State  lo  the  contrary  oo^ 
withstanding."  Its  mandate,  in  that  respect. 
Is  addressed  alike  lo  the  Judges  of  the  Federal 
andStateCourts,  for  it  declares  that  the  Judges 
in  every  Stale  shall  be  bound  diereby.  And,  aa  Is 
said  in  Dodgt  v.  WooUq/,  to  make  its  supremacy 


that  its  binding  force  upon  the  States  and  the 
members  of  Congress  should  be  unmistakable, 
It  is  declared  that  "  The  Senators  and  Repre- 
sentatives, before  mentioned,  and  the  members 
of  the  several  Stale  Le^sl^urcs,  and  all  execu- 
tive and  judicial  officers,  both  of  the  United 
States  and  of  tbe  several  Stales,  shall  be  bound 
by  oath  or  affirmation  to  support  this  Constitu- 
tfon." 

Not,  If  the  relief  here  asked  be  granted,  can 
I  agree  that  the  officers  of  the  State  cannot  be 
protected  Bgainst  ber  subsequent  action.  If  pro- 
ceeded Bgt&st  because  of  their  compliance  with 
the  Jtidgmenls  of  the  courts  of  the  Union,  the 
suit  can  ultimately  be  brou^t  here  fornvlew, 
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where  no  one  win  be  penoltted  to  rofler  because 
of  bia  obedience  to  the  nipiemelaw  of  the  land. 

Upon  the  general  qncstfon  of  the  power  of 
the  circuit  court  to  grant  a  mandamtu  tgeingt 
Mate  offlcera,  there  are  some  propoeitiona  au- 
Douncedby  tbetxnut  whichahould  be  examined. 
The  fact  ui  mentioned  that  the  coupons  held  br 
plainti^  have  not  been  reduced  to  Judgment, 
and  It  is  said  that  the  circuit  court,  In  exercis- 
ing its  original  Jurlsdictton,  can  ordinarily  granl 
a  writ  of  nutfldamuonlylnsid  of  some  ^:»tlng 
Jurisdiction.  As  the  State  cannot  be  sued  as  a 
party  defendant,  to  taj  that  a  judgment  for  the 
amount  of  the  coupons  is  a  condition  precedent 
to  a  matulamut  is  only  another  form  of  saying 
that  there  la  no  remedy  whatever  to  prevent  the 
misapplication  of  the  moneys  raised  under  the 
contract  and  by  virtue  of  the  Statute  and  Con- 
<  sdtution  of  1B74.  The  demands  of  the  plaintifis 
are  not  disputed,  except  upon  the  ground  that 
the  Debt  Ordinance  has  assumed,  without  the 
consent  of  the  State's  creditors,  to  remit  the  in- 
terest fallhig  due  Jan.  1, 1S80,  and  to  divert  the 
funds  raised  to  meet  it.  The  genuineness  of 
the  bonds  and  coupons  is  not  questioned.  The 
case,  therefore,  comes  within  Uie  rule,  explicit- 
ly laid  down  In  McComy»  and  other  cases,  that 
•nandamut  will  lie  to  compel  the  performance 
by  a  public  olilcer  of  a  pMn  ministerial  duty, 
requiring  no  exercise  of  discretion.  Such  a 
remedy  is  absolutelvessentlal  for  the  protection 
of  the  rights  here  claimed. 

Upon  this  question,  reference  is  made  by  the 
court  to  Ba(A  Co.  v.  Jwy,  13  Wall.,  244190  U. 
S.,  XX,  HJffll  and  DaBunportv.  Dodge  C6.,  105 
U.  8..  SS7  [XSVI.,  lOlB].  In  the  flrat  of  those 
cases  it  was  decided  that  the  circuit  court  had 
no  power,  under  the  Act  of  1789,  to  Issue  a  writ 
of  mandamm  except  where  necessary  or  ancil- 
lary to  the  eierciseofitslurisdictlon.  Andthat 
doctrine  was  re-affirmed  In  Davenport  v.  Dodge 
(h.,  upon  the  auLhorily  of  Bath  Co.  v.  Amy, 
but  without  any  gueation  belne  raised  in  the 
former  case  as  to  the  power  of  the  circuit  court 
to  issue  writs  of  mandamui  since  the  passage  of 
the  Act  of  March  3, 1876,  ch.  137  [18  Stat,  at  L., 
470].  It  will  be  found  that  the  decision  in  Bath 
Co.  V.  Amy  was  based  upon  MeDUire  v.  Wood, 
7  Cranch,  604;  McClung  v.  SUliman  6  Wheat, , 
688;  and  KendMy.  U.  8..  12  Pet.   684. 

In  Melntirt  v.  Wood,  tike  circuit  court  was 
held  to  have  authority  to  Issue  such  writs  only 
when  necessary  to  the  exercise  of  its  jurisdic- 
tion. But  it  was  said:  "  Had  the  11th  section 
of  the  Judiciary  Act  (the  one  declaring  what 
suits  shall  be  within  the  orif^nal  cognizance  of 
circuit  courts)  covered  the  whole  ground  of  the 
Constitution,  there  would  be  much  reason  for  ex- 
ercising this  power  in  many  cases  wherein  some 
ministerial  act  is  necessary  to  the  completion  of 
an  individual  rightarising  under  the  laws  of  the 
United  States,  and  the  I4th  section  of  the  same 
Act  would  sanction  the  Issuing  of  the  writ  for 
such  a  purpose.  But  although  the  judicial 
power  of  the  United  States  extends  to  cases 
arisinr  under  the  laws  of  theUnited  States,  the 
Legiuature  has  not  thought  proper  to  delegate 
the  exercise  of  that  po^er  to  its  Circuit  Courts 
except  in  certain  specified  casea." 

In  StndaU  v.  U.  8.,  the  previous  cases  were 
held  to  decide  that  the  writ  was  appropriate  to 
compel  the  performance  of  a  ministerial  act, 
necessary  to  the  completion  of  an  individual 
ltt6 


right  arising  under  the  laws  of  theUnited  States. 
In  all  the  caaea  prior  to  Bath  Co.  t.  Amy,  the 
want  of  power  In  the  circuit  court  to  laane  the 
writ,  in  the  first  instance,  and  in  advance  of  ■ 
Judgment,  establishing  the  ri^ts  of  the  partiea, 
waa  pat  distinctly  upon  the  ground  tnat  the 
whole  judicial  power  of  the  United  States  had 
not  been  ddegated  to  the  circuit  courts.  In 
KenioJXi  Caie,  however,  the  power  of  the  Cir- 
cuit Court  In  the  District  of  Columbia,  to  com- 
pel the  Poetmaster-General  by  maiidamuM  ta 
perform  a  duty  oi  joined  bv  an  Act  of  Congrea, 
was  sustained  because,  dinerentlir  from  the  cir- 
cuit courts  in  theaeveral  States,  its  jurisdiction 
then  extended  to  all  cases  in  law  or  equity  aris- 
ing under  the  laws  of  the  United  States.  Kow, 
it  is  apparent  that  the  Act  of  March  3. 1875,  ch. 
187,  supplies  what  in  IfcInUre  v.  Wood,  and 
MeClung-v.  SiBioian wassaidtobewantinK^  It 
subslantlallycoversthewholegroundof  theCoo- 
Btitution.  It  invests  thecircuitcourtswithorig- 
inal  jurisdiction,  and  with  juriadiction  by  re- 
moval from  the  state  courts,  of  all  suits  at  law 
or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$500,  arising  under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made  or  which 
shall  be  made,  under  their  authority  1  or  in  whidi 
the  United  States  are  pbdntlfla  or  petitioners: 
or  in  which  there  is  a  controversy  between  citi- 
zens of  different  Slates;  or  a  controvert  bc- 
o  citizens  of  a  State  and  foreign  States, 
sas  or  subjects:  or  a  controvert  between 
citizens  of  the  same  State  claiming  lands  under 
grants  of  difterent  Slates. 

It  seems  to  me  entirely  clear  that  since  the 
Act  of  March  3,  1875,  ch.  137,  enlarged  the  ju- 
risdiction of  the  circuit  courts,  they  have  power, 
in  the  first  instance,  and  In  advance  of  a  judg- 
ment to  issue  a  matidamtu,  to  compel  the  per- 
formance of  purely  ministerial  acts,  which  re- 
quire no  exercise  of  discretion  and  are  necea- 
san'  to  the  protection  or  completion  of  an  indi- 
vidual right  arising  under  Ibc  Constitution  or 
the  laws  of  the  United  Stales.  Unless  the  dt- 
cuit  court  can,  by  iulunction,  prevent  the  etate 
otiicers  from  doing  what  they  propose  to  do  and, 
mandamut,  compel  them  to  perform  the 
isterial  acts  enjoined  by  the  statute  and  Con- 
stitution of  1874,  then  its  new  and  enlarged  ju- 
risdiction is  of  no  practical  value  in  any  case 

here  a  State  determines  to  repudiate  its  con- 
'acls  and  to  enforce  ordinances  impairing  their 
obligation.  The  power  has  always  existed  in 
those  courts  to  isaue  such  writs,  not  specific- 
ally provided  by  statute,  as  '  *  may  be  necessary 
for  tne  exercise  of  their  respective  jurisdictiona, 
and  agreeable  to  the  usages  and  principles  of 
Uw."  1  Stat.,  81,  334;  R,  8.,  sec.  718.  Jnris- 
diction  to  hear  and  determine  a  suit  arising  un- 
der the  Constitution  and  laws  of  the  United 
States  carries  with  it  the  power  to  issue  either  » 
mandamut  at  an  injunction,  or  both,  when  es- 
sential to  the  protection  and  enf  orcemoit  of  the 
rights  Involved.  In  such  cases,  the  writ  is  in 
every  legal  sense,  not  simply  necessary  bat 
vital  to  the  exercise  of  the  jurisdiction  gr&nted. 

It  must  also  be  obeerved  that  the  mandatrnv* 
suit  was  commenced  in  an  Inferior  court  of  the 
State,andthenceremoved  into  the  Circuit  Court 
of  the  United  States.  If  the  power  of  the  latter 
depended  upon  the  qoestion  whetha  the  state 
court  could,  i^  fliaiuiannw.Gompel  a  state  <^icer 
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acpaftCB  pUn  offlcU  dntiMlmpoMd br law, 
ik>  nit  Aoold  be  mwarded.  Thiioouit.Iaub- 
ik  vitk  gnat  confldance,  la  Id  error  If  It  meana 
mmi  Itet  £ta«L  «t  nJ.  ffiirf,  v.  Amb,  88  La. 
In,  M8,  deeiaea,  or  that  the  8iipi«me  Court 
of  I  iiiMiiii  has  ever  decided,  that  the  courts 
c^iktf  State  cannot,  under  any  drcoDutances, 
(BMpri  her  oAoen,  faj  niarutanttu,  to  pettotm 

eoOdiJdntlaarequiTliiKOodlacTetioD.  The 
Cudeof  Prooednie  (^piesalT  declares  that 
Ik  Witt  "  amj  be  directed  to  pnolic  officen  to 
«a^  tliem  to  fuUn  anf  of  the  dudee  attached 
tDtMroAoe,  or  which  may  be  legally  required 
vlihm.'  Sec.  884.  It  b,  I  think,  dear  that 
ba  foe  tbe  Debt  Ordloaoce  the  court  would 


pdkd  the  offlcen  to  obey  the  Statute  aud  Con- 
!  alMioa  <a  1071.  What  the  court  adjud^ 
*i*  tbn  wbUe  an  officer  could  not  plead  the  _  _ 
Aortrtf  an  unoooathutional  rtatuteasa  Justl- 
toDoB  tor  the  Don-performance  or  (he  nola- 
M  d  Ua  dot]-,  ft  WM  dUIennt  where  the  au- 
iMtj  k  an  aitkk  in  the  Stale  Constitutloii. 
Tpca  Aal  gnxind  tJoae  the  writ  was  refused. 
iktf  I  do  Dot  mldnterpTet  that  case,  la  clear 
' —  ■■ ',  ftirto,  determined  In  April, 


»m  bf  Tlftae  of  tbe  Debt  Ordinance  he  _ 
«NIm  to  be  paid  out  of  moneys  In  the  hands 
•f  Mk  eOecra,  collected  under  the  Statute  and 
OmUmikm  of  1874,  and  by  that  Ordinance  dl- 
1  ID  be  tnnafened  to  the  general  fund. 


Owrirf  tbe . 

tpkM  tbe  atate  Treaaurer  and  fiscal 
MOfag  them  to  conform  their  books  to  the 
iii|Miisiis  of  tbe  Debt  Ordinance,  aubtect, 
Wii'w.  to  tbe  Hgbt  and  duty  of  those  offlceis 
'ToiettlB  in  «(afii ywisomiicbof  thefnodln 
7  he  ateemuj  to  wtlrfT  the 
«  of  B.  J.  Hart  and  Johu  Elliott 
*  tn  caae  Judgment  eboDld  be 
_  _  ir  favor  lo  the  judicial  proceed- 
d  by  Ibem,  and  now  pending  in 
:  Court  of  tbe  Doited  States." 
that  tboae  oAloen,  with  the  ap- 
Court  of  Louisiana,  only 
Inatiou  of  these  suits  to 
tbey  will  be  permitted  to  eie- 
In  conflict  with  the  Fed- 

Tke  iMae  ooort,  affirming  tbe  doctrines  of 
4*.  m  nt.  Bart,  t.  Burke,  said:  "  Inasmutdi 
■  aa  eoan  caa  erer  acquire  Jurirdiction  over 
s  JMk,  or  lo  eoforoe  a  oootiact  of  a  State 
spas  bar  win.  it  foQom  that  no  court  can 
r^ham  power  lo  decree  tbe  Invalidity  of  any 
W^i^m  d  tbe  Stato  Constitutloii  on  the 
0aMd  Aaa  it  innain  tbe  oUigalion  of  such  a 
^atao.  Bat  tmlasa  tbe  coart  mw  decree  the 
fAr  rf  snck  a  provision,  on  such  a  ground, 
a  i*—  ibaa  tt  cannot  compel  tbe  offlceta  of 
Id  Titration  thereof, 
of  tbe  Slate  is  their 
asd  abadutely  Unding  on 
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s  law  o<  the  land,  anything  In 


ana  holds  that,  In  the  matter  of  state  contracts, 
her  Constitution  is  the  exclusive  mandate  to 
her  officers,  and  absolutely  blndiiu;  upon  them, 
anything  in  the  ConstitnlloD  of  the  Voited 
Slates  to  the  contrary  notwithstanding.  And 
I  take  leave  to  say,  with  all  respect  for  tny 
brethren,  that  the  decisioii  this  day  rendered 
can  be  sustained  upon  no  other  grouDd  than 
that  taken  by  the  stale  court.  But  In  vain  has 
this  court  repeated^  adjudged  that  a  suit 
against  tbe  omcers  of  a  SUU  to  enforce  the  per- 
formance of  plain  official  duties  is  not,  necea- 
sarllv,  one  sgaiust  the  State  within  the  meaning 
of  tuat  Constitution;  in  v^n  has  it  oflen  de- 
cided that  contracts  with  States  are  ea  fully 
protected  by  that  Conatitutioo  as  are  those  be- 
tween  Individuals,  and  that  a  Stale  can  no  more 
impair  an  existing  contract  by  couatltutlonal 
provision  than  by  leglsladve  Act;  In  vein  have 
the  CIrcQit  Courts  of  the  United  Stales  leeo  in- 
vested with  JuristUction  of  all  suits  arbdng  un- 
der the  Constitulion  and  laws  of  the  Uuiled 
States;  In  vain  does  that  Constitution  declare 
that  it  shall  be  the  supreme  law  of  the  land, 
biodlug  upon  the  Judges  In  every  State,  if  it 
be  true,  as  determioed  by  the  Supreme  Court 
of  l»uiaiaiia,  that  no  court  can  ever  have  power 
either  to  decree  a  provldou  of  a  State  Constitu- 
tion invalid  on  the  ground  that  It  Impalia  (be 
obligation  of  cootracta  wiib  that  State,  or  to 
compel  state  officers  to  disregard  such  invalid 
{ffonaloD. 

As  further  evidence  that  the  state  court  rec- 
ognizes the  right  to  a  mandamv  compeUing 
stale  officers  to  discharge  mlnlaterlal  duties,  im- 
posed by  provisions  of  the  Debt  OrdlDance,  I 
refer  to  £mX«,  m  rel.  Ecaytr,  v.  Burke,  88  La. 
Ann.,  969.  Ecuyer  was  the  owner  of  certain 
consolidated  bonds.  Issued  under  the  Act  of 
1S74.  He  concluded  to  accept  the  provisions  of 
the  Debt  Ordinance  of  1870  and.  In  conformity 
therewith,  applied  to  tbe  state  Tieaaurer  lobave 
his  bonds  stamped,  so  as  to  show  that  he  ac 
ceded  to  the  reaactton  of  Interest  made  by  that 
OrdlnaDce.  That  officer  declining  to  compi) 
with  this  request,  an  application  was  made  to 
an  inferior  state  court  to  compel  bim  to  stamp 
them.  His  refusal  to  comply  with  the  relator^ 
demands  was  tMsed  in  part  upon  the  statute 
used  in  lew,  after  the  Debt  Ordinance  west 
ito  operation,  which  dedarea  that  no  bond 
■haU  be  stamped  until  tbe  coupon  of  Jaonaij, 
1880,  is  surrendered.  That  (he  relator  did  not 
do.  Anumdatnutwaanfuaed;  but  the  Supreme 
Court,  after  deciding  that  (be  Act  of  1880  was 
inoperative,  because  in  conflict  with  the  Debt 
Orolnance,  said:  "  In  hli  answer,  defendant  al- 
leges that  the  servioe  required  of  1dm  by  relator 


nate  braachee  of  the  government,  except  aa  re- 
gards poiely  miniaterul  dudes  of  executive  offi- 
Aaregardstheflrstpropoeltion,  wedecide 

the  service  required  in  this  caae  la  the  per- 

formaitce  of  a  purely  ministerial  duty,  and  this 
is  loo  plalD  lo  require  argumeuL  As  to  the 
second  proposition.  It  Is  elementair;  but  while 
fnlly  recoodzing  (be  IndepeDdencc  and  all  the 
rights  of  tbe  co-ordinate  bnncfaea  of  the  gov- 
enunait,  it  la  only  necessary  to  aav  that  It  la 
the  provlsce  and  duty  of  the  Judidarr,  when, 
ever  tbe  qnealfam  it  pnpetiy  brougbl  before  it 
«7 
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In  Judldttl  proceedlnga.  to  decide  whether  du- 
ties sought  to  be  enforced  at  the  handa  of  offi- 
cers are  or  ue  not  ministerial,  and  that  It  is  o( 
the  essence  ot  the  Judiciary  to  adjudge  such 

auestlona,  as  otherwise  those  ofBcerH  would 
lemseWea,  by  their  own  decision,  I>e  judges  of 
their  legal  and  constitutloaBl  powers."  The 
Judgment  of  the  lower  court  was  reversed,  and 
the  mandanmi  ordered  to  be  Issued,  at  the  costs 
of  ttte  state  Treasurer  In  twth  courts. 

Thus  It  ia  shown  tliat  the  same  court  which 
determined  Stale,  ex  ral.  ffart,  v.  Burkt,  has  de- 
cided that  the  courts  of  Louisiana  have  power, 
by  marulamut,  to  coni[>eI  an  officer  of  the  State 
to  discbarge  miDlateriat  duties,  requiring;  In 
their  performance  no  discretion  upon  his  part; 
especially  when  necessary  to  enforce  a  provision 
in  the  State  Constitution  in  conflict  with  the 
Constitution  of  the  United  States. 

It  would  seem,  then,  that  holdeis  of  the 
consolidaled  bonds  of  Louisiana  are  in  tiiis 
aaomalous  condition:  while  her  courts,  because 
of  the  Debt  Ordinance  In  the  new  Constitution, 
will  not,  by  mandamtit,  compel  her  officers  te 

{erform  the  purely  miniBterlal  duties  imposed 
y  the  Statute  and  Constitution  of  187C  but 
irill,  by  using  thai  writ,  require  those  ofllcets 
to  execute  the  provisionB  of  that  Ordinance,  al- 
though ft  is  confessedly  in  conflict  with  the  Fed- 
eral Constitution,  the  courts  of  the  United 
States,  though  now  invested  with  Jurisd'ction 
of  all  suits  aris^  under  tlie  Constitution  and 
[768]  Uie  laws  of  the  Uuited  States,  are,  according  to 
the  present  decision,  without  power  to  compel 
those  officers  to  respect  the  inhibition  in  the 
supreme  law  of  the  land  against  slate  laws  im- 
pairing the  obligation  of  contracts.  Such  arc 
the  results  which  follow  from  the  action  of  the 
"supreme  political  power"  of  a  State  whose 
officers,  sworn  to  support  the  Constitution  of 
the  United  States,  are  requb«d  by  the  state 
court,  and  now  permitted  by  this  court,  to  re- 
gard the  State  Constitution  as  their  ' '  exclusive 
mandate  and  absolutely  binding  ou  them. " 

Hy  own  conclusions  are: 

That  the  officers  of  Louisiana  cannot  ri^ht- 
follyexecuteprovlBlousof  itsConstitutlonwiuch 
coimict  with  the  supreme  law  of  the  land,  and 
the  courts  of  the  Union  should  not  permit  them 

That  liut  for  the  adaption  of  the  unconstitu- 
tional Debt  Ordinance  of  18TS,  and  whether  the 
anita  were  in  a  state  court  or  in  the  Circuit  Court 
of  the  United  States,  these  state  officers  would 


the  consolidated  bonds,  and  would  have  been 
compelled,  by  mandamut,  to  perform  the  purely 
mlnlsteTlal  dutlea  enjoined  by  the  Statute  and 
Constitution  ot  1874; 

That  if,  by  existing  laws,  the  Circuit  Court 
ot  the  United  States  has  no  power  to  Issue  such 
writs,  still,  upon  the  removd  of  the  mandamiu 
suit  from  the  state  court,  the  former' had  power 
to  do  what  the  state  court  could  legallv  have 
clone  had  there  been  no  removal,  vit,:  make  per- 
emptory the  ^temative  mandamut  graatea  at 
the  beginning  of  the  suit  by  tbe  Inferior  state 
court; 

Tliat  tbe  Debt  Oidlnance  being  void  because 
in  conflict  with  the  CousUtution  of  the  United 
States,  furnishes  no  reason  whatever,  least  of 
all  In  the  courts  of  the  Union,  why  the  relief 
468 


asked  should  not  be  granted  by  any  conn  of 
proper  Jurisdiction  as  to  parties; 

Tbul  to  refuse  relief  because  ot  the  conunsnd 
of  a  State  to  lis  officers  to  do  that  which  ia  tot- 
bidden,  and  refmin  from  doing  that  which  it 
enjoined,  by  tlie  supreme  law  ot  the  land;  or  to 


power  of  a  State,  made  In  defiance  ot  the  Con- 
stitution of  the  United  Staiea.  is,  ptscticallj,  lo 
announce  that,  so  tar  as  Judicial  action  is  ceo- 
cemed,  a  Stale  mav,  by  nollifyfng  provinou 
in  Its  fundamental  law,  destroy  ri^ts  of  con- 
tract, tlie  obligation  of  which  the  Constltatiao 
declEires  shall  not  be  unpaired  trf  any  stete  ls«. 
To  such  a  doctrine,  I  can  never  give  my  i» 

I  am,  therefore,  unable  to  concur  In  tbe  opin- 
ion and  Judgment  of  tbe  court. 

Clted-107  U.  8.,  TS8;  108  U.  B.,  78 ;  lot  C.  8..  W.1K: 
lMU.B..»e. 


ANDREW  ANTONI,  Flff.  in  Err.. 

SAMIIEL  C.  GRBENHOW,  Treasoier  ot  the 
Cnr  OF  RicHHODD. 

(See  a.  (1, 17  Otto,  •m-tXU 

CmiptmireeeiwMefortaxet — Act  impairing  con- 
traet — iehen  ad^ujUe  rancdy  ia  lift — oi/ofiv- 
ment — mandamus. 

1.  When  a  Btate  Utmod  its  boods,  with  iatant 
ooupona  attactied.  "  receivable  at  and  after  nutu- 
rltr  for  all  uue^  debts,  duee  and  demanda  due  Uk 
Statej"  It  entered  Into  a  valid  contract  witli  all  pn- 


i,    nvuvjTva  inioH  Tuia  coaincc  vnui  auppr- 
taldng  tbe  coupons  to  receive  tlNin  tn  pn;- 
luDiiC  of  taxes  and  state  dues,  and  a  sutMequent  Act 
of  the  Stats,  whiob  forbldB  the  receipt  of  tbe  cou- 
pons lor  a  tax,  conflicts  with  thk  coutmct  and  ii 


le  Qflvenimeat  ■ 

3.  Where,  at  the  time  tbe  coupon  waa   iBoed. 

there  wBs  a  remedy  by  mmuUtmia  from  the  6u- 

tme  Court  of  Appeals  to  compel  tbe  tax  ooUecli 

..,_^  .,. ^  cancel  tb •- 


tax,  a  subsequent  law  requirlns  pumeDt  of  tlx 
taxes  in  advance,  and  cbankinar  the  plaoe  and  mail' 
ner  ot  trial,  does  no.  tmpair  the  obUeBtton  of  tbC 


purposes  of  the  oontraot. 

[No.  845.] 

JfoMon  lo  advance  tvitmiUed  Oet.  16,  i8Si 
Otanted  Oet.  ts,  ISSt.  Argvtd  Jan.  S,  S 
1883.  Decided  JTar.  5,  1883.  Laaoa  to  fi 
additional  Mtfgrantad  Jon.  9,  I8S3. 

F  ERROR  to  the  Supreme  Court  ot  Appeal 
of  the  State  of  Virginia. 
This  case  arose  upon  a  petition  filed  in  tb 
court  below,  March  28,  18^,  by  tbeplundfti 
error,  for  a  mandamvt  to  compel  tb«  d^em 
ant  In  error,  as  Treasurer  of  the  Cbj  of  Bid 

107  r. ; 


.  COCH^IC 


Abtoki  t.  Gbei 


7«fr-8ta 


mti,  to  ncdve  •  certain  coupon  in  psjinent 

Tk  KCitioo  hsTlBg  been  denied,  the  court 
Udw  being  eqiuUy  divided  In  opinion,  tbe 
piiiaKr  Med  out  mia  nrit  of  error. 

Tbt  iiaorj  and  facta  of  the  cnw  more  fully 
MoiiD  ll>e  opinion  of  tbe  court. 

Mr  Wm.  Ik  RoT^ll.  for  plBiDtifF  in  error : 

TW  tune  raks  of  law  are  to  be  applied  in 
enaninf  tbe  contract  of  a  State,  aa  arc  ap- 
"    {  the  coQiract  of  on  Individ. 


IhrrtfT.  CfciriMtoB,96U.  8., 445 {XXIV,, 

alM*  T.  Gmv,  18  WaU.,  283  (83  U.  8., 
.«T);ffii«T.m«.,108U.  8..11(XXVI., 

fader  tbe  cooatitntional  inhibitioo,  a  con- 
nn  i>  not  to  be  impaired  at  all.  It  will  not 
i>»a|  that  tbe  contract  is  only  allgbtljr  im- 
pvcd    Tbe  Conatilutlon  ailowa  of  no  devl- 


Cnw  T.  KASf,  6  Wheal.,  84 :  Bank  v.  Sliarp, 
«HoT..Si7;  Ftm  Bofman  v.  Owincy,  4Wair, 
«.  W  (Tl  C.  8..  XVIII.,  *)9);  Walker  v. 
■WtaUorf,  18  WaU.,31H(83  C.  8..  XXI.,  358); 
Amujtonv.  7>nn..e5U.  8.,«83(XXIV.,550); 
ifcw* T.  iiorf^,  96 r.  8..  601  (XXIV. , 796). 

CMtncdng  parties  are  auppoEcd  to  rontract 
nttirfcreoce  to  the  laws  at  that  time  in  csiat- 
VI.  nd  an  those  laws  enter  into  and  form 
pt  -rf  ibr  contract.  Thla  U  true  of  the  laws 
te  ie  rxlfletice  providing  remedies  to  enforce 
l^loniiance  of  the  contrrct,  as  wdl  as  of  any 
flknlawa. 

Kia>r  T.  WHt^ead  (lupra) ;  Sdmard*  v. 
Emn/i  (mtpra);  JfeCYaeien  v.  Hamard,  3 
■»".,ni;(?«»iiT.Sar7*,  15Wall..e23(82U. 
f.SXL.  nS):  flufc  T.  Xuteatine,  8  Wall..  575 

'iir.g.,  Try,.  4B0). 

B  kM  been  repoitedly  affirmed  b^  the  court, 
HoHneuM  of  proving  that  legUlation  has 
■fiiRdtbe  obligation  of  a  contract,  In  the  fact 
«■  k  hw  dlmldshfd  iu  value. 

*i»l  V.  Sharp.  0  How..  327  ;  Von  Hoffman 
'  jP'*T  (tvpra)  :  Edvardt  v.  Kearzey  (supra). 
ntttmnct  beUig  that  the  Bute  will  receive 
"  ea,  it  is  an  express  repudi- 
"o  refuse  so  '     ' 


ment  arlsea.    It  Is  not  denied  tbat  tbe  remedy 
may  be  modified  by  subsequent  slate  laws,  pro- 
vided the  alteration  does  not  impair  tbe  obuga- 
tion  of  the  contract. 
Brtmton  v.  Kiruie,  1  How.,  31f  ,  McOndcen, 


The  idea  that  tbe  Act  is  a  remedy,  striken 
strongly  tbougli  pninftilly,  one's  sense  of  the 
ludicrous.  It  tne  Act  be  valid, we  cannot  doubt 
that  these  bonds  (lilie  those  of  Mississippi,  repv- 
diatedmorethontlfty  years  axo)  will,  as  it  were, 
1)6  stricken  out  of  existence,  oecome  worthless 
to  the  holders  and  finally  disappear  from  the 
market.  Such  was  tbe  intent  and  purpose  of 
the  Act.  The  constitutional  guaranty  will  be 
less  comprehensive  and  efficient  than  has  been 


Ijiis  is  not  a  remedy,  real  or  pretended,  for 

the  enforcement  of  the  receivability  clause,  bat 
the  annihilation  of  that  clause,  and  the  arbitrary 
and  revolutionary  aubstitution  of  a  wholly  dia 
tinct  and  different  thing. 

That  there  is  gross  impairment  of  tbe  sub- 
stantial contract  righta  of  the  plaintffi  In  error 
by  the  Acts  of  Jan.  14,1863,  and  of  April  7, 188S, 
Is  in  OUT  view  too  clear  to  admit  A  doubt  or 
discussion. 
Teurt.  F.  8.  BlaJr,  AityOtn.  e^  Virginia, 
and  J.  ATnbler  SmiUi,  for  defendant  in  error ; 

We  think  It  well  Felllod  that  the  Legislature 
may  change  the  remedies,  even  though  the  new 
remedies  oe  less  convenient  than  the  old,  and 
less  prompt  and  speedy.  A  right  to  n  particu- 
lar remedy  Is  not  a  vested  nght;  but  every 
State  has  control  of  the  remedies  it  offers  its 
suitors,  and  may  withdraw  them  entirely. 

Cooley  Const.  Lim.,  SSI  (marg.),  and  note  8; 
287,  n^/lei  1,  3  of  4tb  ed.;  Potter,  Dwar.,  Btat., 
471-3 ;  Morie  v.  OouU.  11  N.  Y.,  887,  291. 


tt«</tbei 


a-irf,  8  WaU..  44  (75  U.  8.,  XIX.. 
r*  HtrtaMM  T.  OntiOioic,  102  U.  B.,  678 
'pTl .  rny ;  Keith  V.  Oark,  97  U.  8.,  4S4 
tlXir .  Iftli. 

.  **^*^  DOton  and  Bttagne,  representing  the 
■*■*»  of  a  large  amoust  of  the  securltlM  af- 
**ft4  by  the  dceWon  In  this  rase,  filed  a  brief 
^  taw  0*  tbe  court,  of  which  the  following 
•Mtbn>et: 

Ty  raae  of  Bartman  v.  Qnenhoa  (npra) 
■^^taaOy  tbe  validity  of  the  contract  here 
^  !**"Ju«  la  originally  made.  Tbe  only  quea- 
*;^*  &■  caa  ariw.  i*  aa  to  the  remedy  which 
It  contract,  and  to  which  the 
would  then  have  been  entl- 
of  ddault  on  tbe  part  of  the 


Tm 


Bftmmn  r.  Qaineflfupra);Wolff-v.  2fete 
».mr    S..WK  (XXVI.,  8955;  La.  V. 

8..8TOfXXVI,.  1W»). 

I  within  tbe: 
*  any  other  part  of 
1.  lad  li  entitled  to  tbe  Hune  invio- 
a  Ibe  qnertloa  of  trnptlr- 
:  '>in»,  r.  8.,  Book  ST. 


3ftM 


3fr.  C^'^JVsd'eeWaite,  delivered  the  opin- 
ion of  the  court  : 

On  tbe  SOth  of  Mnrch,  1871.  the  General  As- 
semt>ly  of  Virginia  passed  an  Act  to  provide 
for  tbe  funding  and  payment  of  the  public  debt, 
by  which  two  thirds  of  the  amount  due  on  old 
bonds  might  be  funded  in  new  bonds,  with  in- 
terest coupons  attached  "Receivable  at  and  lift- 
er maturity  for. all  taxes,  debts,  dues  andde- 
mandB  due  the  Slate."  Under  Ibis  Act  many 
bonds  were  put  out  with  coupons  which  ez- 

Sressed  on  their  face  that  they  were  receivable 
)r  taxes.  On  tbe  7th  of  MBrch.  1873,  however, 
Ihe  General  Assembly  passcii  another  Act  pro- 
hibiting the  officers  charged  by  law  with  tbe 
collection  of  taxes  from  receiving  In  payment 
anylbingelae  than  gold  and  silver  coin.  United 
Stales  treasury  notew,  and  notes  of  tbe  national 
bankH,  and  repealing  all  other  Acts  inconsislent 
therewith. 

Tbe  Supreme  Court  of  Appeals  of  Virginia 
decided, al  its  NovemberTerm.l873,ln  tbecase 
of  JntoTii  v.  WrtffAf.  83  Qrall.,  883.  that  in  issu- 
ing I  hese  bonds  the  State  entered  in  to  a  valid  con- 
tract with  all  persons  taking  tbe  coupons  to  re- 
ceive them  Id  payment  of  taxes  and  State  dues. 
and  that  the  Act  of  1872,  so  far  as  It  conflicted 
with  this  contract,  was  void,  Tfaemthorlly  of 
this  cue  was  tecognlzed  In  Wiw  v.  Bogfrs.  24 
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o(  Anloni  v.  Wright,  •  *  •  must  be  held 
to  be  the  Betted  law  of  thia  Slate."  The  some 
questions  were  decided  In  the  same  way  here  at 
the  October  Term,  1880,  in  Hartman  v.  Green- 
turn,  102  U.  S.,  678  [XXVI..  271],  and  are  no 
looeer  open  in  this  court.  Any  Act  of  the  Stale 
which  forbids  the  receipt  of  Uiese  coupons  for 
taxes,  is  a  riolation  of  the  contract  and  void  as 
against  couponholdcrs. 

At  the  time  the  Act  of  1871  was  pasned,  and 
when  the  bonds  and  coupons  were  issued,  the 
Supreme  Court  of  Appals  of  the  State  had 
Junadlctlon  to  grant  writs  of  mandamus  in  all 
cases  where  mandanw*  would  lie,  according  to 
the  principles  of  the  common  law,  if  necessary 
tojWOTent »  failure  of  Justice ;  and  in  .Antoni  V. 
Wright,  vbi  *upra,  it  was  dedded  that  Che  writ 
of  mandamtu  was  the  proper  remedy  to  compel 
ft  ctdlector  to  accept  the  coupons  m  question 
when  offered  in  payment  of  taxes.  The  case  of 
Wi»e  V.  Bog«ri  presented  the  same  question,  and 
we  understand  it  to  have  been  the  settled  ~inict- 
Ice  of  that  court  to  entertain  suits  for  dmiurre- 
lief. 

The  form  and  mode  of  proceediDK  were  regu- 
lated by  statute  which  provided  (Code, Virginia, 
1873,  p.l038,ch.lSl,  sec.  l),that  when  the  return 
was  tnadeto  awrit  of  majidamus  It  should  slate 
plainly  and  concisely  the  matter  of  law  or  fact 
relied  on  inopposltion  to  the  complaint;  that  the 
•  complainant  might  thereupon  demur  to  the  re- 
lum,  or  plead  thereto,  or  both,  and  that  the  de- 
fendant might  reply,  lake  issue  on,  or  demur  to 
the  jjleas  of  the  complainant  The  case  was  lo 
be  tried  at  the  place  where  writs  of  error  to  the 
court  were  to  be  tried  (Code,  p.  1051).  and  after 
a  verdict  was  found,  or  judgment  rendered  on 
demurrer  or  otherwise  (or  iSe  person  suing  out 
the  writ,  he  could  recover  his  costs,  with  such 
damages  as  the  jury  mi^ht  assess,  and  have  forth- 
with a  peremptoiy  writ. 

On  the  Ulh  of  January,  1882,  the  General 
Assembly  passed  another  Act  of  which  Ihe  fol- 
lowing is  a  copy: 
"  Chap.  7.     An  Aet  to  Prment  Fnatd*  upon  the 

GmntottueaUh  and  Ihe  Bbidert  of  her  Beeuri- 

tia  in  the  OoUeetion  and  Ditourtement   of 


Whereas,  bonds  purporting  to  be  the  bonds 
of  this  Commonwe^th,  issued  by  authority  of 
the  Act  of  Harcb  thirtieth,  eighteen  hundred 
and  seventy-one,  entitled  An  Act  to  Provide  for 
the  Funding  and  Payment  of  the  Pubhc  Debt, 
and  under  the  Act  of  March  twenty-eight, 
eighteen  hundred  and  seventy-nine,  entitled  an 
Act  to  provide  a  plan  of  setUement  of  the  pubUc 
[7721     ^^^'  "*  '"  existence  without  authority  of  law ; 

And  whereas,  other  such  bonds  are  in  ex- 
istence which  are  spurious,  stolen  or  forged, 
which  bonds  bear  coupons  in  the  similitude  of 
genuine  coupons,  receivable  for  all  taxes,  debts, 
and  demands  due  the  Commonwealth  ; 

And  whereas,  the  coupons  from  such  spuri- 
ous, stolen,  or  forged  bonds  arc  received  in  pay- 
ment erf  taxes,  debts  and  demands ; 

And  whereas,  genuine  coupons  from  gen- 
nine  bonds,  after  having  been  received  In  pay- 
ment of  taxes,  debts  and  demands,  are  fraud- 
ulently reissued,  and  received  mete  than  once 
in  sudt  paymentfi : 
430 


And  whereas,  such  frauds  on  the  rights  of 
ihe  holders  of  the  aforesftid  bonds  impair  iha 
contract  made  by  the  Commonwealth  witl 
them,  that  the  coupons  thereon  should  be  re- 
ceived in  pavment  of  all  taxes,  debts  and  de- 
mands due  the  said  Commonwealth,  and  at  Its 
same  time  defraud  her  out  of  her  revenues ; 

Therefore,  for  the  purpose  of  protecting  the 
Tights  of  said  bondholders  and  of  cnfordig 
ttie  said  contract  between  them  and  the  Com- 
monwealth, preventing  frauds  in  the  revenue 
of  the  same, 

I.  Be  it  enacted  by  Vie  Generai  Attemilg  ^ 
Virginia,  That  whenever  any  taxpayer  or  Ms 
agent  shall  tender  to  any  person  whose  duly  ii 
is  to  collect  or  receive  (axes,  debts  or  demsads 
due  the  Commonwealth,  any  papers  or  instru- 
ments in  print,  writing  or  engraving,  purpcn- 
ing  to  be  coupons  detached  from  bonds  oi  the 
Commonwealth  Issuedunder  the  Act  of  eiebletn 
hundred  and  seventy-one,  entitled  an  Act  to 
fund  the  public  debt,  in  payment  of  any  such 
taxes,  delite  and  demands,  the  person  to  whom 
such  papera  arc  tendered  shall  receive  the  same, 
givingtoei^rty  tendering  a  receipt  siAting  that 
be  has  received  the  same  for  the  purpose  of 
identification  and  veri3cation. 

3.  He  shall  al  the  same  time  require  such 
taxpayer  to  pay  his  taxes  in  coin,  legal  lender 
lotes.  or  national  bank-bills,  and  upon  payment 

Sve  him  a  receipt  for  the  some.     In  case  of  re- 
sal  to  pay,  the  taxes  due  shall  be  collected  as 
all  other  delinquent  taxes  arc  colle<^ed. 

3.  He  shall  mark  each  paper  as  coupons  so 
received,  with  the  initials  of  the  taxpayer  from 
whom  received,  and  the  date  of  receipt,  and 
shall  deliver  the  same,  securely  sealed  up,  to 
the  judge  of  the  county  court  of  the  county  or 
hustings  court  of  the  city  in  which  such  taxes, 
debts  or  demands  arc  payable.  The  taxpayer 
shall  thereupon  be  at  liberty  lo  file  his  petition 
■'-  soidcountycourtagainst  the  Commonwealth; 

summons  lo  answer  which  petitiou  shall  be 
served  on  the  Commonwealth  s  attorney,  who 
shall  appear  and  defend  the  same.  The  peti- 
tion sh^  allege  that  he  has  tendered  certain 
coupons  in  payment  of  his  taxes,  debts  aitd  de- 
mands, and  pray  that  a  jury  be  Imp&neled  to 
a  whether  they  are  genuine,  l^al  coupons, 
ich  are  legafly  receivable  for  taxes,  debts 
and  demands.  Upon  this  pettdon,  an  issue  shall 
be  made  in  behalf  of  the  Commonwealth  which 
shall  be  tried  by  a  jury,  and  either  party  shall 
have  a  right  to  exceptions  on  the  trisi  aod  of 
appeal  to  the  Circuit  Court  and  Court  of  Ap- 
peals. If  it  be  finally  decided  in  favor  of  the 
petitioner  that  the  coupons  tendered  by  faina  are 
genuine,  legal  coupons,  which  are  lesally  re- 
ceivable for  taxes,  and  so  forth,  then  lie  judg- 
ment of  Ihe  court  shall  be  certified  to  the  ti«as- 
urer,  who,  upon  the  receipt  thereof,  disJl  le 
ceive  said  coupons  for  taxes  and  Bh»U  i^uihI 
the  money  before  then  paid  for  his  taxes  by  the 
taxpayer  out  of  the  first  money  in  the  Treaatiry. 
in  preference  to  all  other  claints. 

4.  Whenever  any  taxpayer  shall  apply  tc 
any  court  in  this  Commonwealtfa  for  a  nwia 
domiM  to  compel  any  penion  autboiized  to  re 
celve  or  collect  taxes,  debts  or  demaoda  due  ili< 
Commonwealth  to  recelTO  coupom  tor  taxes,  i 
shall  be  the  du^  of  Bucfa  pcnoD  to  make  return 
.J J •L-^  j^  |j  ,,g^jy  ((J  receiv 

103  C.« 


^dbyGoogle 


AsTom  T.  Gbbbohov. 


■id  "<i"p<™  tn  pqnent  of  such  t&xet,  debts 
ud  ■*—""*«  aa  soon  aa  tbey  have  been  l^all; 
■wTtatoed  to  be  genuine,  and  the  coupona 
vUek  I17  hw  are  actaallr  tecdrabk.  Upon 
•odi  Ktan,  ttM  conrt  before  Tliom  tbe  appli- 
etfiai  fa  mMle  ahall  require  the  petWoDer  to 
n  bfa  taxM  to  tbe  tax  ooUeclor  of  hia  cotmtj 
gr  dnr,  or  to  the  treMorer  of  the  Common- 
wcalm,  and  opon  fMag  tbe  receipt  for  sach 
%BEa  in  aodi  comt  tbe  said  cc^jrt  Bhall  direct 
Ac  pettkxwr  to  flle  Ua  coupons  in  Bucb  court, 
vUchdkall  tben  fomrd  the  same  to  the  county 
rawiedfaecoontjor  hnatinfscourtof  thed^ 
«hcR  •ocfa  taxes  are  pavabie,  and  direct  such 
nan  la  frame  an  isaue  between  tbe  petitlonei 
■■pWDtiff  and  the  Oommonvealth  as  defendant 


., .  I.  kgallj  receiTable  for  (axes.  On 
Ac  dW  of  the  cause,  the  attorney  for  the  Com- 
wvwiahh  in  the  lower  courts,  and  the  Atior- 
BETfenaa]  In  the  Supreme  Court  of  Appeals, 
MiapDear  for  the  Commonwealth  and  requite 
jKol  at  the  genuineness  and  legality  of  the 
taapoos  In  issue.   Either  par^  shall  be  entitled 


If  dte  decision  be  finally  in  favor  of 
er.  the  mandamu*  shall  issue  requir- 
taK  the  cmqioiMto  be  receivedforBaid  taxes,  and 
vfssth;  and  they  shall  be  so  received  ;  and  on 
At  ccfdAcste  of  inch  Judemeut  tbe  treasurer  of 
kOsBaMNiwenlth  shall  nirthwlth  refund  to  the 
*tftm  the  amount  o(  currency  or  money  be- 
JM  ^s*  WB  paid  by  bfan  out  of  the  first  money  in 
te  nwaanty,  in  preference  to  all  other  clauns. 
1   TUs  Act  shall  be  fn  force  f  rOLO  its  pas- 

^  Ae  lOtfa  of  Uareh,  188S,  Andrew  Antonl. 
«te  owed  tbe  sute  taxes  to  the  amount  of  three 
A^MS  nd  flftecai  cents,  tendered  the  treasurer 
rfftsClty  of  Richmond,  the  lawful  tax  col- 
ksHr, »  eoTOoa  of  the  taraeonSTl,  for  throe 
tiMmB  and  nfteen  centa  lawful  money,  In  pay- 
^■L  TUa  tender  was  refused,  ana  Antoni, 
a  Ik  Mh  at  March,  petiiioned  the  Supreme 
I  Cmbi  itf  Appcnls  for  a  maudamtit  to  require 
a  mxanaoe.  Tbe  tieasuT«r,  on  the  SOth  of 
■srA,  fsr  a  Rtura  to  an  4nder  to  show  cause, 
md  he  waa  ready  to  recdTe  tbe  conpoti  as 
■^  as  it  had  been  k«ally  ascertained  to  be 
^■aMLud  KKhia  by  law  was  actually  recelv- 
<*fe  Tb  tUs  return  a  demturer  was  filed. 
Cysa  Ike  herfag  of  the  demurrer,  the  court 
i^v  eqiwJly  divided  In  opinion  on  the  ques- 
«^  lavulfsio.  "  io  ponoaDce  of  an  Act  of  As- 
^■Nty  In  aoeb  caae  made  and  provided,"  denied 
te  vTfL     Tma  a  Jodgment  to  that  eOect,  this 

TW  tfmatitm  we  are  now  to  consider  Is  not 
»>«his.  if  tbe  ooupoo  tendered  ts  in  fact  gen- 
^M  and  asMb  la  oogbt,  tutder  the  contract,  to 
*  Morfvvd,  and  tbe  tender  is  kept  good,  the 
v^^iv  ena  pnceed  to  collect  thetaxbrdis- 
iMB  or  matM  tnha  proceas  as  the  law  allows, 
•"ttoK  mak^g  UoMcIf  penonallY  responsible 
tr  savtraMMMbe  may  commit,  out  whether 
^  An  of  itafttrfates  any  hnplied  obligation 
»  tm  m^tct  to  tbe  remedies  that  may 


k  ONnoC  be  denied  that,  aa  a  general  rule, 
'mm  MOcaMe  to  tbe  ease  which  are  In  force 
•  te  ^r  ami  ftaa  of  making  a  contract  en- 


817  [68  U.  a,  XXI.,  8S7].  But  it  fa  equally 
well  settled  that  changes  In  the  forms  of  action 
and  modes  of  ptoceedlog  do  not  amount  to  an 
impairment  cf  the  obligattons  of  a  contract,  if 
an  adequate  and  efflodoua  remedy  la  left.  This 
limitation  upon  the  prohibitory  clause  of  the 
Constitution  in  respect  to  the  leglaiative  power  [TTS] 
of  the  Slates  over  the  obti^tlon  of  contrada, 
was  suggested  by  Ohitf  Jtutiee  HarshaU  In 
a««M  T.   OrtntMnaidd,  4  Wheat,  800,  307, 


How.,  816;  Von  Hsffmav.  v.  fJitg  of  Oainey,  4 
Wall.,  B88  [71  U.  8.,  XVin.,  410T;  Drehman 
V.  8tijle.%  KL,  608  [75U.  8.,  XIX,  6101:  ffunn 
T.  Si™,  16  Id.,  688  [83  U.  8.  XXL .  aiiS]  Watt- 
WT.  whiieiuad  [aupra\;  Terry  ».  Anderson,  80 
tJ.  S.,688rXXrV..868];  TWnsswT.  ftiwd.M 
Id.,TO[SSlV,,  eiO];Zt«(i»onav.Pfl*ury,105 
Id.,80l[XXVI..  1098].  As  was  very  property 
said  by  Mr.  JuiUce  Swayne  in  Vwi  ffoifmau  t. 
City  of  Qtitnc]/,  vAi  tupra,  "  It  Is  competent  tat 
the  States  to  change  the  form  of  the  remedy ,  or  to 
modify  it  otherwise,  aa  they  may  see  fit,  provided 
DO  substantial  right  secured  by  the  contract  is 
thereby  impaired.  No  attempt  has  been  made 
to  fix  defimtely  the  line  between  alterationa  of 
the  remedy,  which  are  to  be  deemed  legitimate, 
and  those  which,  under  the  form  of  modlf ylng 
the  remedy,  impair  substantial  rights.  Every 
caae  must  be  determined  upon  Its  own  drcum- 
stances.  Whenever  the  result  last  mentioned 
is  produced,  the  Act  is  within  the  prohibition 
of  the  Constitution  and,  to  that  extent,  void." 
In  all  such  ccses  the  queatlDn  becomes,  there-  - 
fore,  one  of  T.:asonableneBB,  and  of  that  the 
Legislature  la  primarily  the  judge.  Jaelaon  v. 
Lampkire,  3  Pet,,  290;  Tfrry  v.  Andermm  vbi 
evpra.  We  ought  never  to  overrule  the  decision 
of  the  Leelsiadve  Department  of  the  Govern- 
ment^ un&s  a  palpable  error  has  been  commit- 
ted. Ifastateoffacta  could  exist  tbatwouldjnst 
if y  the  change  In  a  remedy  which  has  been  made, 
we  must  presume  It  did  exist,  and  that  the  law 
was  passed  on  that  account.  Mvnn  t.  Iltinvit. 
H  U.  S..  182  [XXIV.,  861.  We  have  nothing 
todowith  the  motives  of  the  Legislature,  if  what 
they  do  is  within  the  scope  of  their  powers  under 
the  Constitution. 

Tbe  right  of  the  coupon  holder  is  to  have  bis 
coupon  received  for  taxes  when  offered.  Tbe 
auestion  here  f~.  not  aa  to  that  right,  but  as  to 
Uie  remedy  the  holder  has  for  its  enforcement 
when  denied.  At  the  time  the  coupon  was  is- 
sued, there  was  a  remedy  bv  mamkuntii  from 
theSupremeCourt  of  Appeals  to  compel  the  tax 
collector  to  take  the  coupon  and  cancel  the  tax. 
This  implied  a  suit,  with  process,  pleading!,  is- 
sues, trial  and  Judgment.  No  restrictions  were 
placed  on  the  defenses  the  collector  could  make. 
He  might  raise  such  fasues  as  be  chose.  With-  [TT8] 
out  theddof  some  restraining  power,  tbe  mere 
pendency  of  the  suit  would  not  prevent  the  col- 
lector from  proceeding  according  to  law  with 
the  coDectioo  of  the  tax.  He  mifiht,  if  he  went 
on,  subject  himself  to  liability  for  damages,  if 
tbe  tender  was  one  he  ought  to  have  accepted  ; 
but  there  was  nothing  to  orevent  his  going  on 
if  be  chose  to  take  this  risk. 
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Under  tliislaw,tlie  trial  must  be  had  in  the  Su- 
preme Court  of  Appearand  at  the  time  and  place 
wliere  that  court  was  to  he  held  for  other  pumoa- 
es.  There  waa  Dothinj^  in  the  law  to  give  these 
cases  preference  overothera  for  trial.  So  far  as 
we  are  informod,  they  stood  bb  other  cases  hef  ore 
the  court,  and  subject  to  such  orders  as  should 
seem  to  be  reasonable.  The  tax  collector  could 
not  be  compelled  to  accept  the  coupon  and  dis- 
charge the  tax  until  final  judgment.  If  the  final 
judgment  was  in  favor  of  the  bolder,  he  recov- 
ered his  coats  and  such  damages  as  the  jury 
might  give  him. 

Under  section  4  of  the  Act  of  1882,  when  a 
mandamus  is  asked  for.the  collector  is  required 
by  law  to  return  to  the  nlicmative  vrrit  or  rule 
'  'That  he  is  ready  to  receive  said  coupons  in  pay- 
ment of  Buch  taxes,  •  •  •  as  soon  as  they 
have  been  legally  ascertained  to  be  genuine,  and 
the  coupons  which  by  law  are  actually  receiv- 
able." Upon  such  return  the  court  must  require 
the  petitioner  to  pay  hix  taxes,  which  being  done, 
the  coupons  are  taken  and  forwarded  to  the 
county  court  of  the  county  or  the  hustings  court 
of  the  city  where  the  taxes  are  payable,  with 
directions  to  that  court  lo  frame  an  Issue  be- 
tween the  petitioner  aa  plaintiff  and  the  Com- 
monwealth as  defendant,  as  lo  whether  the 
coupons  so  tendered  are  genuine  coupons  le- 
gally receivable  for  taxes.  Upon  this  issue 
proof  of  the  genuineness  and  fegahty  of  the 
coupons  must  be  made.  Either  party  may  take 
exceptions  and  cany  the  case,  on  app^,  to 
the  Circuit  Court  and  Supreme  Court  of  Ap- 
peals. If  the  decision  is  in  favor  of  the  peti- 
tioner, a  mandamvg  is  to  issue  and  the  money 
he  iMid  returned  to  him  out  of  the  first  money 
in  the  treasury,  in  preference  to  ail  other  claims. 

The  following  changes  are  thus  made  ir  the 
old  remedy  :  IT  The  taxes  actually  due  must 
be  paid  in  money  before  the  court  can  proceed, 
after  the  collector  has  signified  in  the  proper  way 
his  willingness  to  receive  the  coupons,  if  they 
are  genuine  and  in  law  receivable ;  2.  The  cou- 

rns  must  be  filed  in  the  Court  of  Appeals;  and, 
They  must  he  sent  to  the  local  court  to  have 
the  fact  of  their  genuineness  and  receivabilit^ 
determined,  subject  to  an  appeal  to  the  Circuit 
Court  and  the  Supreme  Court  of  Appeals.  As 
the  suit  is  for  a  mandamvg,  all  the  provisions  of 
the  general  law  regulating  the  practice  not  in- 
consistent with  the  new  law  remain;  and  if  the 
petitioner  succeeds  tn  getting  his  peremptory 
writ,  he  will  recover  his  costs.  No  issues  are 
required  that  it  would  not  have  been  in  the 
power  of  the  coflectorto  raise  before  the  change 
was  made,  and  there  is  no  additional  burden  of 
proof  imposed  to  meet  the  issues ;  so  that  the 
dmple  question  is,  whether  the  requirement  of 
the  advance  of  the  taxes,  and  the  change  of  the 
place  and  manner  of  trial,  impair  the  obligation 
of  the  contract  on  the  part  of  the  State  to  fur- 
nish an  adequate  and  emacious  remedy  to  com- 
pel e.  tax  collector  to  receive  the  coupons  in  pay- 
ment of  taxes,  in  case  he  will  not  do  it  without 
compulsion. 

1.  As  to  thepaymenlof  thetasesinadvance: 
In  this  connection  It  must  be  home  in  mind 
that  the  legislation,  the  vaUdity  of  which  is  in- 
Tolved.  relates  alone  to  the  collection  of  taxes 
levied  under  the  authority  of  the  State  for  the 
purposes  of  revenue.  Promptness  in  the  pay- 
ment of  taxes  by  the  citizen  la  as  important  as 
1!2 


promptness  by  the  Stale  in  the  discharge  of  iu 
own  obligations.  In  fact,  ordinarily  the  Ua 
caimot  be  done  without  the  first.  Hence,  usdn 
the  revenue  system  of  the  United  Stales,  the  col- 
lection of  the  revenue  in  the  manner  picscniied 
by  law  cau  not  be  restrained  bj  judicial  proend- 
ings.  The  only  remedy  for  an  illegal  eiactioD 
is  payment  under  protest  and  suit  to  iccotfr 
back  the  money  paid.  The  reason  is,  that  nsii 
is  necessary  the  government  should  be  able  to 
calculate  with  certainty  on  its  revenues,  it  is  bel- 
ter that  the  individual  should  be  requiri^  to  psT 
what  is  demanded  under  the  forms  of  law,  and 
sue  to  recover  back  what  be  pays,  than  thai  (h* 
government  should  be  embanassed  in  its  open- 
Sons  by  a  stay  of  collection. 

It  is  to  be  noticed,  also,  that  the  law  which 
authorized  the  issue  of  the  bonds  and  coupons 
did  not  in  express  terms  provide  that  the  coupon- 
holder  should  have  the  remedy  of  mandafBiu 
to  compel  the  tax  collector  to  take  his  coupons. 
His  claim  to  relief  in  that  way  rests  alone  on  the 
fact,  that  when  his  coupon  was  issued  tnanda- 
mu^wasan  existing  form  of  actionintheState. 
which  the  courts  have  decided  was  applicable  ic 
such  a  case.  What  the  Legislature  has  done  is 
only  to  say,  that  before  this  remedy  can  be  re- 
sorted to,  the  amount  due  for  taxes  shall  be  de- 
posited in  the  treasury.  That  beins  done,  the 
suit  may  go  on.  If  in  the  suit  it  snail  be  de- 
termined that  thecoupons  tendered  are  genuine 
and  in  law  receivable,  the  collector  will  be  re- 
quired to  accept  them,  and  the  money  will  be 


the  State  will  have  suffered  no  inconvenience 
for  want  of  its  just  revenues.  Looking  at  the 
case,  therefore,  aa  one  affecting  the  cmlection 
of  the  public  revenue,  we  cannot  see  that  the 
requirement  of  the  advance  of  the  taxes  as  a  con- 
dition to  the  emplovment  of  the  remedy  is  such 
an  Impairment  of  tne  contract  as  makes  the  re- 
quirement Invalid. 
3.  As  to  the  change  in  the  place  and  mode  of 

We  cannot  think  this,  of  itself ,  invalidates  Ihr 
law.  So  far  as  the  change  of  place  is  concerned . 
it  simply  takes  from  the  Supreme  Court  of  Ap- 
peals jurisdiction  for  the  tnal  of  the  question.- 
of  fact,  and  confcis  precisely  the  same  jurisdic 
tion  upon  another  court,  with  ample  provisiim 
for  appeal,  so  that  in  the  end  the  authority  of 
the  Court  of  Appeals  may  be  invoked  on  all 
matters  of  law.    The  courts  on  which  the  neve 

Jirisdiction  is  conferred  are  required  by  law  to 
old  frequent  terms,  and  the  trial  is  to  tie  had 
in  the  county  where  the  taxes  are  to  be  paid.  It 
is  difficult  to  see  how  this  impairs,  in  any  man- 
ner, either  the  adequacy  or  the  efficiency  oi  tbc 
original  remedy. 

Then,  as  to  tbe  manner  of  the  trial:  The  il«-- 
posit  of  the  coupons  with  the  Court  of  Appeak: . 
if  the  suit  is  to  go  on,  cannot  be  considered  un 
reasonable.  If  the  trial  bad  been  conductcil 
under  the  old  law,  the  coupons  would  have  tt 


9  time  surrendered,  and  the  p 


by  no  means  important,  so  f ar  aa  the  preaeii' 

aueetion  ia  concerned.  Neither  does  the  po^ 
ve  requirement  of  an  issue  as  to  the  genuixu- 
ness  and  receivabilily  of  the  coupons,  and  : 
trial  by  jury,  affect  the  validity  of  tb«  ta\r 
Under  the  old  law,  this  same  issue  might  h«v 

»»  r.  > 


Amasi  r.  Greexbow. 


tbeHune  triulbj  jury  required. 


besi  tilwd,iidthe»une  triulbj  jury  rcqu 

llnTUinlTiaiiotuiimpiiirmeat  of  anoKl 

tnj    edj  ui  Bwke  that  imperaUve  which  befoK 


before  waa 


Wixhoul  puimin^  the  subject  furthe-,  we 
■;  ifaat.  In  oar  i^iDioo,  the  4ih  section  of  the 
Att  id  188S  docs  Dot  impair  the  obligntion  of 
an  ooonaci  which  the  Stale  liu  made  with  the 
faoUa*  oC  ilH  interest  coupons. 

Aftv  thb  aoit  wu  begun,  but  before  it  was 
-T«d,thea«iienl  AMembly  of  Vir^iu  nmend- 

■ke  wctkw  of  the  Code  coDfemng  jurisdic- 
.<■  en  the  Supreme  Court  of  Appeals  ID  suits  for 
mmuiamuM,  lo  that  it  now  reaos  as  follows : 

"Cbag.  19.  An  Act  lo  Amend  and  Re-enad 
&*'■■  Pfmr,  Chapter  one  huj>drfd  and  fifly-iix, 
Y  tb  Cbd«  ^  eighlten  huadred  and  teveaty- 
fct.M  gj/iifianfnMnt>H«inii«  Prohi!iilion,e&. 

L  Bi  a  enaettdbgOit  Qeneral  AiitemMg  of 
yirjitam.  That  dtiptex  one  hundred  and  flftj- 
«t.  Mctkn  four  of  the  Code  of  Virginia,  of 
■MlBB  hnndndand  Krenty-threc,  beamctid- 
Mnd  R-eoaded,  so  as  to  read  as  follows 

Dec:  4.    Tbe  nid  Supreme  Court,  be 
Wring  jmMdictkiB  of  all  such  matters  a 

""S'*'*'^»'"1have  lurisdiclionto 

I*  and  prohibition  '     ' 


:t  of  the  Citi 
n  all  other  cases  in  which  It 
^17  heoeoMaaijIoiMeventDfailure  of  justice, 
■  *tacA  a  ■Msdiimiu  may  issue  according  to 
ttep)teriDle>af  tbe  common  law,  provided  that 
lonJIafMaadamiu,  prohibition,  or  any  other 
*mm^f  paoecM  wbalerer,  shall  issue  in  any 
otc  «f  tbe  ooDectioD'or  attempt  to  collect  rev. 
mr.  tveotapel  tbe  collecting  officers  to  receive 
•nlUag  !■  payment  of  taxes  other  than  as  pro- 
nM  ta  cbaplcr  (any-one,  Acts  of  A»*inb!y, 
~ndJaDDHT  twenty.*^,  eighteen  hundred 
■"ly-two,  or  ia  any  case  niisinp  o  .  __ 
tioD  of  rcvemw  in  which  the  applicant 
te  lk>  writ  at  proceas  lias  any  other  remedy 
■iroaMe  for  tbe  protection  and  enforcement  of 
kb  UMafawI  rigtii,  claim  and  demand,  if  Just. 
TW  pvwctice  and  proceedings  upon  such 
vito  sIbII  be  governed  and  regulated,  i 
■^B.  by  tbe  priodplea  and  practice  non  ^._ 
lA^  !■  fcsfwct  to  writs  of  mondoffi  Hi  and  pro- 
■>i»l  ■  r«eed*ely. 
Z  TUs  Act  ahall  be  in  force  from  its  passage. 
Tlaa,  b  la  claimed,  repealed  icctioD  4  ofthi 
iri^itmmrj.  1882,  and  took  away  entirely  th. 
•^Jj  by  mamdamHt.  Without  deddlngthat 
fwAa.  wvpncnd  to  consider  the  remedy  pr^ 
fvM  h  •tedona  1,  3  and  8.  of  the  Act  of  \^. 
-t«^  b  k  emoeded,  will  remain  in  forceeven 
«  4  ta  Rfnled.  These  sections  proTide, 
e,  dial  if  coupon*  are  tendered  in 
,  tbe  collector  shall  take  and 
1  tat  the  purposes  of  identlfl- 
._j__  Healill  then  require 
I  in  money,  and  after 
»A^  tie  oanpaaa  with  the  ioitiaU  of  the 
«■»  m  ibe  owner,  deliver  them  lo  tbe  judge 
4  fc  eo^Mj  cOTiTt  <rf  tbe  county  or  hwitinga 
^Ml  M  ths  dty  where  the  luea  arc  paysb^ 
TWlfyCT  Bay  tiwn  file  his  petition  In  tbe 
"■■■T  ^boMlngi  court  gainst  tbe  Common- 
*M  >»  bOTC  »  JniT  impueted  to  try  whether 
fcsi^aaa  "  *sc  genuine,  kgal  couptHis,  which 
^  bpif  iMcJiAble  for  uuea,  debts  and  da- 
^irfa.'  nwOoamcnwcalth  may  bebrougU 
bnonow 


I  in  to  cotirt  by  service  of  a  summons  OD  the  Com- 
monwealth's attorney.  Upon  this  petition,  an 
issue  and  trial  by  jury  Is  to  be  had,  with  ample 
privileges  to  all  parties  of  exception  and  appod. 

If  the  suit  is  finally  decided  in  favor  of  the  tax- 
payer, he  is  to  have  the  amount  paid  by  bim  for 
the  taxes  refunded  out  of  the  first  money  in  the 
Treasury,  in  preference  to  all  other  claims. 

It  is  somewnat  difficult  to  see  any  substantial 
difference  between  the  remedy  given  by  these 
sections  and  that  by  section 4.  Theretheform 
of  tbe  suit  is  Tnanaamut  begun  while  the  cou- 
pons are  in  the  hands  of  the  taxpayer.  After 
the  suit  has  been  begun,  the  court  requires*  a 
delivery  of  the  coupons  into itsown possession, 
and  tbe  payment  of  the  amount  of  tbe  taxes  into 
tbe  Treasury.  This  being  done,  the  court  sends 
the  coupons  to  the  appropriate  triliuoal  for  ad- 
ludicatioD,  and  the  proceedings  thereafter  are 
in  all  material  respects  like  those  provided  for 
in  the  other  sections.  The  judgment  is  also  tbe 
same,  except  as  to  Ibc  merest  matters  of  form. 
In  both  proceedings  the  object  is  to  require  the 
collector  to  accept  the  coupons  as  payment  of 
the  tax.  and  deliver  back  the  money  that  has 
been  deposited  for  tbe  same  purpose  m  case  tbe 
coupons  are  not  in  law  receivable  The  peti- 
tion fcr  mandamui,  filed  in  the  Court  of  Ap- 
peals, under  section  4,  is  tbe  exact  equivalent  of 
the  petition  to  be  filed  In  tbe  other  courts  under  riioii 
sections  1 , 2  and  8,  to  Iwve  tbe  genuineness  and  i^***  J 
receivability  of  the  coupKins  determined,  and  In 
both, the  real  matter  submitted  for  determination 
is.wbethcrthe  taxpayer  is  entitled  to  have  back 
the  money  be  has  deposited  to  pay  his  taxes  in 
nasc  his  coupons  ought  to  have  been  received, 
ifaru&inius,  inthisclass  of  cases,  is  in  the  nat- 
x  of  a  suit  to  obtain  a  specific  performance 
of  a  contract.  But  in  the  present  case,  the  per- 
formance souebt  is  the  payment  of  money,  and 
the  remedy  suDstitulcd  Is  equivalent  ton  suit  at 
law  for  its  recoven',  with  ample  provision  for 
tbe  satisfaction  of  any  Judgment  that  may  be 
obtaitied;  for  It  is  made  tbe  ministerial  duty  of 
"--  treasurer  to  pay  the  amount  of  the  recovery 
of  the  first  money  in  tbe  Treaaury,  and  In 
preference  to  all  other  claims,  as  soon  as  tbe 
judgment  Is  properly  cerlified.  The  language 
of  the  Act  is,  "  shall  refund  the  money  before 
then  pairl  tor  his  taxes  by  tbe  taxpayer,  out  of 
tbe  first  money  In  the  Treasurv,  in  preference  to 
all  other  claims."  Clearly  this  Is  an  appropria- 
tion by  hiw  of  money  In  the  Treasuir. within  the 
meaniDK  of  art.  X.,  sec.  10,  of  tbe  Cunstltution 
of  Virginia,  and  the  treasurerwould  be  author- 


ridei  ihe  effecl  of  arepcol  of  this  branch  of  the 
lemedy  wben  that  shall  be  attempted. 

The  primary  obi igiition  of  Ihe  Slate  Is  for  tbe 
parmeni  of  the  cuuimns.  All  else  is  simply  as 
a  means  to  that  end.  It  matters  not  whether 
tbe  coupons  have  been  refused  for  the  taxes,  if 
full  payment  of  the  amount  they  call  for  in  act- 
ually made  in  money.  A  remedy,  therefore, 
which  is  ample  for  tbe  enforcement  of  the  jioy- 
ment  of  tbe  money,  is  ample  for  all  tbe  purpos- 
es of  thn  contract  That,  wo  think,  is  given  by 
the  Act  of  1882  in  Iwth  forms  of  proceeding. 

Some  objection  Is  made  to  the  1st.  3d,  and 
Sd  sections,  because  there  is  00  provision  for 
the  recoveiy  of  coats.  Without  determiniue 
whether,  lit  point  of  fact,  coala  can  he  recoveiM, 
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ft  Is  Buffldent  to  saj  that  costs,  eo  nomi 
were  not  recoverable  at  common  law,  and 
usually  TSffulatedbj  statute.  Certainly  it  would 
not  be  claimed  that  the  change  of  an  ordlDat7 
statute,  whl<^  provided  a  remedj  for  the  en- 
£7521  forcemeot  of  contractg,  so  ea  to  prerent  the  re- 
covery at  coHts  when  they  had  been  given  be- 
fore, would  impair  the  obligation  of  contracts 
between  Indtviduala  that  were  affected  by  what 
was  done,  and  we  see  no  rcoaon  why  one  rule, 
In  this  particular,  should  be  applied  to  Indlvid- 
,         uals  and  another  to  the  State. 

In  conclusion,  wc  repeat  that  the  question 
presented  by  this  record  is  not  whether  the  lax 
collector  is  bound  in  law  to  recdve  the  coupon, 
notwithstanding  the  legislation,  which,  on  its 
face,  prohibits  him  from  doing  bo,  nor  whether, 
If  he  refuses  to  talio  the  coupon  and  proceeds 
with  the  coilcctloi)  of  the  tax  by  force,  he  can 
be  mode  pereonallj  responsible  in  damages  for 
what  he  ooea,  but  whelher  the  obligation  of  the 
contract  has  been  impaired  by  the  chan^ 
which  have  been  made  in  the  remedies  for  Its 
enforcement  in  case  he  refuses  to  accept  the  cou- 
pons. We  decide  only  the  question  which  is 
actually  before  us.  It  is  no  doubt  true  that  the 
commercial  value  of  thebonda  and  coupons  has 
been  impaired  by  the  hostile  legislBtioD  of  the 
Btate ;  but  this  Impairment,  in  our  opinion, 
comes  not  from  the  change  of  the  remedies,  but 
from  the  refusal  to  accept  the  coupons  without 
suit.  What  we  are  called  upon  to  consider  In 
this  case  Is  not  the  refusal  to  take  the  coupons, 
but  the  remedy  after  refusal 

We  might  have  satisfied  ourselves  by  a  refer- 
ence totnecaseof  TWiTMMMT,  8med,iMmtpra, 
where  the  same  general  question  was  before  us ; 
bat  as  we  were  asked  to  reconsider  that  case,  we 
have  done  so  with  the  same  result,  and, 


it  In  force  when  the  coupons  were  is- 
sued, we  have  not  deemed  it  necessary  to  con- 
sider  what  would  be  the  effect  of  a  statute  lak- 
Inffaway  all  remedies. 

I^ue  oop7.    Test : 

James  H.  HoKeoner,  Clerk,  Sup.  Court,  D.  1 
Mr.  Jvstiee  Bbttliews  said: 
I  concur  in  the  Judgment  of  the  court,  but 


I  anee  that  the  State  of  Yirgtaila,  by  the  Act 
[7831  "^  1871,  entered  into  a  valid  contract  with  the 
holders  of  its  bonds  to  receive  their  coupons  In 
payment  of  tases ;  and  that  any  subsequent 
statute  which  denies  this  right  Is  a  breach  of  Its 
contract  and  a  violation  of  the  Constitution  of 
the  United  Stales. 

But  for  a  breach  of  lis  contract  by  a  Slate  no 
remedy  Is  provided  by  the  Coostitutioii  of  the 
United  States  against  the  State  itself ;  and  a 
suit  to  compel  the  offlcers  of  a  State  to  do  the 
acts  which  constitute  a  performance  of  its  con- 
tract by  the  State  Is  a  suit  against  the  State  itself. 

If  the  State  furnishes  a  remedy  by  process 
against  itself  or  Its  offlcers,  that  procen  may  be 
pnrmted  because  It  has  consented  to  submit  It- 
self to  that  extent  to  the  Jurisdiction  of  the  courts; 
17i 


but  If  It  cbooMS  to  wi{hdi«w  its  ccaueut  bv  a 
repeal  of  all  remedlea.  It  is  restored  to  the  un- 
munity  from  suit,  which  bdongs  to  It  as  i  po- 
litical community,  responsible  m  that  fua^ 
Ur  to  no  superior. 

I  adopt  as  decisive  of  the  present  case  the  Itn- 
guage  of  the  Chief  J'otUte,  in  expressing  the 
opinion  of  the  court  in  the  cases  of  the  BaU 
of  Ltniiiiana  v.  Jumtl,  and  E^ott  v.  WUk, 
[anU,  448] :  "  When  a  State  submits  itself, 
without  reservation,  to  the  jurisdiction  of  > 
court  in  a  particular  case,  that  iuiisdidiaa  nuy 
be  used  to  give  full  effect  to  what  the  Btalebn, 
by  its  act  <n  submission,  allowed  to  be  dtxic ; 
and  if  the  law  permits  coercion  of  the  paUte 
officers  to  enforce  any  Judgment  that  may  be 
rendered,  then  such  coendon  may  be  employed 
for  that  purpose.  But  this  Is  very  far  from  lu- 
thorizlng  the  courts,  when  a  State  cannot  be 
— J  .^  _gj  jjp  j|g  juriadiction  over  the  officers 
of  the  public 


charge  ol 


e  public  moneys,  s 


ministration  oi 

I  do  not,  therefore,  consider  it  necessary  to 
enter  upon  the  inquiry,  whether  the  remedy 
provided  by  the  State  of  Virginia,  by  the  Act  of 
1882,  Is  effective  and  substantial  compared  with 
that  which  existed  in  1871,  when  the  bonds 
were  Issued.  It  Is  sufficient  to  say  that  it  is  the 
one  which  the  State  has  chosen  to  give,  andtbe 
only  one,  therefore,  which  the  courts  of  tiK 
United  States  are  authorized  to  administer. 

Mr.  JwUee  Brkdler,  Mr,  JuaUet  'Wood*. 
and  Mr.  Jiutiee  Gray  concurred  in  the  Jndf- 
ment  upon  both  grounds:  that  Stated  In  tte 
opinion  of  the  court  as  delivered  by  the  CM^ 
JuiUa,  and  that  stated  in  the  o[dslon  of  Jfr. 
Jtutiee  Matthews. 

True  cx>py.   Test : 

James  H-  HoEeoDer.  Chrk,  Bop.  Oooit,  V.  6. 

Mr.  Jxutiee  Field.  diMenting: 

I  am  not  able  to  agree  with  Uie  mojott^  of 
the  court  in  the  Judgment  in  this  case,  iwrlntbe 
reasonicK  on  which  It  is  founded.  The  leglsta- 
tioD  of  Virginia,  which  is  sustained,  ^ipean 
to  me  to  be  in  fiagrant  violation  of  the  coniract 
with  her  creditors  under  the  Act  of  Maidi  80, 
1871,  conunonly  known  as  the  Fundina  Act  \ 
and  the  doctrines  advanced  by  the  court,  Uioogh 
not  BO  intended,  do,  in  fact,  license  any  din«- 
ganl  of  her  obligations  which  the  iU-advised 
policy  of  her  legldators  may  suggest. 

The  plaintiff  In  error,  tlie  petitioner  in  the 
court  below,  is  a  dtizm  of  Virgltiia  aiid  a  resi- 
dent of  the  City  of  Richmond.  He  owns  {wop- 
env  there,  and  on  the  90tb  of  Harch,  1883,  wm{ 
inaebted  to  the  Slate  fortaxes  to  theainoaiit<£ 
$8.1S.  At  that  time  he  was  also  tbe  lawfiA 
holder  of  an  overdue  Interest  coupcm  for  1^-0^ 
which  had  been  cut  from  a  bond  of  Uie  BtaMm 
Issued  under  the  provisions  of  the  I^mding  Ad, 
This  coupon  Is  in  the  following  words: 


uary,  1888,  on  bond  6,408. 

ueorge  Kve, 
TVeoturer  efthe  ConmtowotalAef  Vtrginiti 
Coupon  No.  ai."  I 

And  on  its  face  it  thus  decUres:  j 

"  Receivable  at  and  after  matorf^  for  ■ 
taxes,  debts  and  demands  due  the  State."         ' 
The  recetvfhillty  -yl  such  coiqKos  for  st^l 
107  C.  I 
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_.,  M  will  bere- 

ifttr  be  •bown,  the  prindp*!  coDsideiation  for 
the  nREoder  of  former  bonds  of  the  Huoe  and 
,  ^wMcepUDceafrnkaB  number  in  tbelr  place. 
TV  petitbMKT,  In  ptiTiiMiit  ti  hie  taxes,  tend- 
std  tl^  coaocfk  be  held  and  fifteen  cents  in 
■oaej  to  the  TTeHOTer  of  Richmond,  who  waa 
jbKgod  bylaw  with  the  dutj  of  collecting  taxea 
he  lo  ihe  State  tn  that  dty,  but  he  refused  to 
nc(lt«  litem.  Application  was  then  made  to 
lb*  SopfeBie  Court  of  Appeala  to  compel  their 
nedp'.  The  treasurer  set  up  in  his  answer  that 
it  «M  nad;  to  lecelTe  the  coupon  In  payment 
<f  the  uxea  aa  soon  as  It  was  ascertained  to  be 
IBidnr  and  L^allj  recdvable.  This  answer 
>M  (banded  upon  the  provisiona  of  the  Act  of 
Jtaaarj  14, 18113,  entHled  "  An  Act  to  Punish 
Prnda  mno  the  Commonwealth  and  the 
fioUen  air  Her  Securities  In  the  Collection  and 
IMonentent  of  Revenues."  Upon  the  validity 
~  lb  pntviidoos,  ibe  Judges  of  the  Court  of 
Imab  equallj  divided,  and  the  application 
MM.  The  iH«amble  of  the  Act  recites  that 
boods  paiporaag  to  be  those  of  the  Common- 
vwkh.  iMoed  under  the  Act  of  March  30, 1871, 
«« in  ezisteDce  without  authoritr  of  law  ;  that 
«ber  booda  are  in  existence,  wbicn  are  spurious. 
■Dim  or  foiled,  bearing  coupons  in  the  simili- 
tade  id  those  which  are  (jentune  and  receivalile 
to  taxes,  debts  and  demuidsof  the  State;  that 
ttnpow  from  such  apnrious.  stolen  and  forged 
bonds  are  recdved  tn  payment  of  such  taxes, 
4ttM  and  demands ;  that  coupons  from  gen- 
^M  bunds,  after  tiaving  been  thus  received. 
mt  freqacDtly  re-issued  and  received  more  than 
«aa  in  such  payment ;  and  that  such  f  rauda  on 
tbt  rights  (tf  the  holders  of  the  bonds  impair  the 
«aaiiaet  made  by  the  Commonwealth  with 
d,  therefore,  for  the  alleged  purpose  of 
~ig  the  rights  of  the  bondholders,  and  of 
g  the  coatiBCt  between  them  and  the 
HMt,  the  Act  declares  that  whenever  any  tai- 
p*7^ar  Us  agent'sballtendertoa  collector  any 
W^Bt  or  Instnnnents  in  print  puitwrting  to  be 
cBBBns  dMacbed  from  bonds  of  tne  Common- 
WEdth.  tmvA  tmder  the  Act  of  1871,  to  fund 
ibr  poblic  debt,  the  collector  shall 


legally  e 
actually 


fBB  at  ideotlflcAtion  and  verification  ;  that  he 
AaB.  tf  the  same  time,  require  such  taxpayer 
a>  pay  Us  taxes  in  cc4n,  l^al  tender  notes,  or 
aainal  bank  faUls,  and  If  payment  be  refused, 
Ibr  texts  afaaO  be  ooUected  as  Other  delinquent 
hies,  thai  the  collector  shall  mark  each  cou- 
PM  tboB  ncdred  with  the  hiitials  of  the  tax- 
li^  ^frt.  aodddlTer  them  sealed  np'.othe  Judge 
<(  tbr  ataaty  oomt  of  the  county  or  hustings 
■van  of  tbm  dtr,  In  whifA  the  iviea  are  pay- 
tUt  It  then  prorldes  that  the  taxpayer  shall 
1*  tf  Hberty  to  flia  Us  pethiw  in  Mid  county 
OTt  ^alaaltbe  Comroonweatth ;  that  a  sum- 
■MM  to  aacwcr  the  same  shall  be  served  on  the 
r«^KmwMUi'sBttanKy,  who  la  to  appear  and 
MfKliba  aamei  that,  hi  Us  petition,  the  tai- 
^ifn  MM  aOege  that  be  bsstendered  theoon- 
pmt  faa  fjutcut  of  his  taxes,  and  prav  that  a 
^rj  to  ^pM>ried  "  to  tn  whether  itoej  are 
•Kriae  legal  coupooa.  which  are  leRallT  re- 
miiiili  lor  taxes,  debts  and  demands.  Upon 
^i  aHWos  as  tmae  b  to  be  made  oo  behalf  d 

a*  -^MMi ■till.  wUcb  is  to  be  tried  by  a 

^■y.  aad  dlber  party  it  to  have  a  right  to  ex- 
tm  n  Otto. 


cepdona  on  the  trial  and  to  an  appeal  to  the  dr- 
cwit  court  and  ultimately  to  the  Court  of  Ap- 
peals. If  it  be  finally  decided  in  favor  of  the 
petitioner  that  the  coupons  are  "  genuine  legal 
coupons,  receivable  for  taxes,  and  so  forth," 
then  the  Judgment  of  the  court  is  to  be  cen^ 
fied  to  ibe  Treasurer  of  the  Commonwealth, 
who,  upon  receipt  ttiereof,  shall  receive  the 
coupons  for  taxes  and  refund  to  the  taxpayer 
the  amount  before  paid  by  him  out  of  the  first 
money  In  the  treasuiy.  In  preference  to  olher 
claims. 

The  Act  also  provides  that  whoneverany  tax- 
paver  applies  to  a  court  for  a  mandamiu  to  com- 
pel a  collector  of  taxes  to  receive  coupons  for 
them.  It  shall  be  the  duty  of  the  collector  to  re- 
turn that  he  is  ready  to  receive,  In  payment  of 
the  taxes,  the  coupons  as  soon  as  they  luve  been 
ascertained  to  be  genuine,  and  by  law 
ly  receivable;  andtlurt,  upon  such  return 
being  made,  the  court  shall  require  the  petition- 
er to  pay  his  taxes  lolhe  collector  of  the  city  or 
countT,  or  to  the  Treasurer  of  the  Common- 
wealth; and  upon  filing  the  receipt  for  the  same, 
that  the  court  shall  direct  the  petitioner  to  file 
his  coupons  In  court,  which  shall  then  forward 
the  same  to  the  county  court  of  the  county  or 
hustings  court  of  the  city,  where  the  taxes  are 

eyable,  and  direct  that  court  to  frame  an  issue 
twecn  the  petitioner  and  the  Commonwealth 
as  to  wliether  the  coupons  thus  tendered  are 
genuine  and  legally  receivable  for  taxes.  On 
the  trial,  cither  party  is  U>  be  entitled  to  excep- 
tions and  to  an  appeal  to  the  circuit  court  and  to 
the  Supreme  Court  of  Appeals.  If  the  decision 
be  flatuly  in  favor  of  the  petitioner,  he  is  to  be 
entitled  to  a  mandamiis  that  the  coupon  be 
received  for  taxes;  but.  Inasmuch  as  those  taxes 
have  already  been  paid,  they  are  to  be  refimd- 
cd  by  the  Treasurer  of  the  Commonwealth  out 
of  the  first  money  in  the  Treasury,  In  pref- 
erence to  all  other  claims.  A  subs^uent  Act, 
passed  on  the  7tb  of  April,  1863,  amending  a 
section  of  the  Code  of  Virginia  of  1878,  prohiMlS 
^he  Supreme  Court  of  Appeals  from  issuing  the 
writ  of  77>andamu$  or  snV  other  summary  proc- 
ess to  compel  the  collectmg  officers  of  the  State 
to  receive  anything  in  payment  of  taxes  other 
than  gold  orsilver,  treasury  notes  of  the  Unit- 
ed States,  or  bills  of  the  national  banks. 

Thequestion  for  decision  here  is  as  to  thccon- 
sMtulionality  of  the  Act  of  January  U,  1888, 
wbicb  destroys  the  rcceivabilily  of  the  coupon 
for  taxes,  aUows  a  suit  for  the  recovery  of  its 
amount  only  after  they  have  been  paid,  and  au- 
thorizes a  recoveiy  only  when  the  jury  have 


coupon  for  taxes.  Inother  words:dotneseActs 
Impair  the  obligation  of  the  contract  upon  which 
the  coupoits  were  originatlv  issued? 

A  brief  reference  to  the  nlstoij  of  tho  Fund- 
ing Act  of  1871  will  serve  to  place  this  subject 
in  a  clear  light.  Prior  to  the  late  war,  Vlrgmia 
constructed  various  public  works,  and  to  enable 
her  to  do  so  she  borrowed  laige  sums  of  monev. 
for  which  she  issued  her  brads,  exceeding  In 
amount  $80,000,000.  The  hiterat  on  them  wss 
regularly  pM  up  to  the  breaking  out  of  the 
war.  Afterwards  its  payment  cewied  and  imtU 
IBTl,  with  Oeexceplbin  of  soma  nnaUfi 
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mitted  to  Iiondon  for  foreigD  bondtaolderB  or 
paid  in  Virginia  in  confederate  money  and  a 
small  amount  in  1886  aad  1867,  no  ptut  of  the 
interest  or  principal  was  ever  p^.  In  1871, the 

Srincipal  of  her  debt,  with  its  unpaid  and  over- 
ue  interest,  amounted  to  over  145,000,000. 
Ehiiing  the  war,  the  people  of  a  portion  of 
her  temtoiT  separated  from  her,  and  formed  a 
new  Slate,  by  tne  name  of  West  Virginia,  which 
■"M  admitted  hj- Congress  into  the  Lni""   ''^' — 

one  third  *  ■■-  - ' — ' •■.'<—■-• 

third  of  her  . 
[788]  her  original  limits  and  jurisdiction.  Her  then 
indebtMJiess  was  justly  chargeable  against  her 
and  Ihc  new  Slate  In  some  ratable  proportion. 
The  money  raised  by  her  bonds  had  been  ex- 
pended in  improvements  throughout  the  entire 
territory.  All  portions  of  it  had  participated  in 
the  benefits  conferred  by  the  expenditure  of  the 
moneys.  It  was  but  just,  therefore,  that  the 
new  Stale  should  assume  and  pay  an  equitable 
proportion  of  the  debt.  It  is  a  well  settled  doc- 
triD3  of  public  law,  that,  upon  a  division  of  a 
State  into  two  or  mure  States,  her  debts  shall  be 
ratably  apportioned  among  them.  See  aut^or- 
ities  upon  his  subject  in  Bartman  v.  G^e^n- 
kme.  m  IT.  8.,  67'7[XXVL,  274], 

In  conformity  with  this  doctrine,  "Wese  Vir- 
ginia, in  her  fitst  ConsUtjjtion,  adopted  In  1863, 
recognized  her  liability  in  this  respect  and  de- 
clar«i  that  "An  equitable  proportion  of  the  pub- 
lic debt  of  the  Commonwealth  of  Virginia,  prior 
lo  the  first  day  of  January  In  theyear  1661. shall 
be  assumed  by  this  State,  and  tne  Legislature 
shall  ascertain  the  some  as  soon  as  may  be  prac- 
ticable, and  provide  for  the  liquidation  thereof 


four  years."     Constitution  of  1868,  art. 
8.    Mc,  however,  did  nothing,  up  to  1871,  to 
give  effect  to  this  unequivocal  and  solemn  rec- 
ognition of  her  liability  or  to  her  positive  in- 
junction that  the  Legislature  should,  us  soon  as 
practicable,  ascertain  the  same  and  provide  for 
Its  liquidation  ;  and  she  has  done  nothing  since. 
The  Commonwealth  of  Virginia,  neverthe- 
less, undertook  in  that  year  to  effect  a  settle- 
ment with  her  creditors,  taking  as  a  basis  that, 
inasmuch  as  one  third  of  her  former  territory 
and  population  was  eaibraced  in  the  new  State, 
the  latter  should  assume  one  third  of  the  debt 
and  the  Commonweallh  should  settle  for  the  re- 
mainder.    Accordingly,  her  Legislature  on  the 
30th  of  Marth,  1871,  passed  the  Funding  Act. 
It  is  entitled  "An  Act  to  Provide  for  the  Fund- 
ing and  Payment  of  the  Public  Debt."  lis  pre- 
amble recites  that, in  tbeOrdinanceautborizing 
the  creation  of  (he  State  of  West  Virginia,  it 
was  provided  (hut  shn  shnnlil  tnkp  nnnn  hi>nv>lf 
a  just  propoitioi 
moDwealth  of  V 
January,  1801,  : 
[789]     ^^^  fulfilled,  1 
efforts  in  that  t 
ginia,  and  that  tl 
are  anxious  for 
proportion  of  tb 
of  the  same;  an 
the  8tat«  of  We 
tloD  of  s^  debi 


il 


restoring  the  credit  of  Virginia  by  providing  for  _ 
the  prom{)t  and  certain  payment  of  the  interest  " 
upon  the  just  proportion  of  her  debt  as  the  bbtih 
should  become  due,  the  Legislature  cnactstha'  ^ 
the  owners  of  the  bonds,  slocks  or  interest  certifi  ^ 
cales  of  the  State,  with  some  exceptions,  maj  ^ 
fund  two  thirds  of  the  amount  of  (he  same,  to  ' 
gether  with  two  thirds  of  the  Interest  due  or  to  "" 
become  due  thereon,  up  to  July  1,  1871,  in  sis    ' 

Kr  cent  coupon  or  registered  bonds  of  the  State     ' 
ving  thirty-fourvearBlo  run,  but  redeemable 
at  the  pleasure  of  tne  State  after  ten  years,  thc<     •* 
bouds  lo  be  made  payable  to  order  or  bearer.      * 
and  the  coupons  to  bearer.  The  Act  declares  tha:      ' 
the  coupons  shall  be  payable  semi -annually,  and      ^ 
"be   receivable  at  and  after   maturity   for  at 
taxes,  dues  and  demands  due  the  State."  nhich 
shall  be  so  expressed  on  their  face,  and  that  tbp      - 
bonds  shall  b^  on  their  face  a  declaration  to  tbe 
effect  that  their  rcdemptionisseeuredbyaEiiik. 
ing  fund,  provided  for  by  the  law  under  which 
Ihey  were  issued.  Forthe  remaining  one  third  of 
tbe  amount  of  the  bonds  thus  funded  (he  Act  pro- 
vides that  certificates  shall   be   issued   (o   the 
creditors,  setting  forth  the  amount  with  the  in* 
terest  thereon,  and  that  their  payment  shall  be 
provided  for  in  accordance  with  such  tettlemen' 
as  may  subsequently  be  made  between  tbe  twc 
States,  and  toat  Virginia  win  hold  the  bondt 
surrendered,  so  far  as  they  are  not  funded  is 
trust  for  the  holder  or  bis  assignees. 

This  Act  induced  a  large  number  of  cndltoni 
to  surrender  their  bonds,  and  take  new  IxiodB, 
with  interest  coupons  annexed,  for  two  Ihlrda 
of  their  amount  and  certificatee  for  the  balance. 
Tbe  number  of  bonds  surreudered  amounted  to 
about  (30,000,000,  for  which  new  bonds  to  tlie 
amount  of  (20,000,000  were  issued.  A  contTKCt 
was  thus  executed  between  the  State  and  tbe 
holders  of  the  new  coupons  which  the  State  ' 
could  not  afterwards  impair.  As  this  court, 
with  only  one  dissenting  member,  said  In  Bart- 
man  V.  QreenlioiE  with  respect  to  this  contract: 
"She  thus  bound  herself,  not  only  to  pay  the 
bonds  when  they  became  due,  but  to  rcceire 
the  interest  coupons  from  the  bearer  at  and  aft- 
er their  maturity,  lo  their  full  amount,  for  any 
taxes  or  dues  by  him  lo  the  State.  This  receiv- 
ability  of  the  coupons  for  such  taxes  and  dues 
was  written  on  their  face,  and  accompanied 
them  into  whatever  hands  they  passed.  It  con- 
stituted their  chief  value,  and  was  the  maiii 
consideration  offered  to  the  holders  of  the  old 
bonds  to  surreudci'  them  and  accept  new  bonds 
for  two  thirds  of  their  amount  102  U.  8.. 
679.    [XXVL.  274]. 

The  Supreme  Court  of  Appeals  of  VirginSM 
had  previously  spoken,  with  respect  to  thii  nxt- 
trnct    with  muni  riMTnnu      ISrntwithBtaniHBW 
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lad  K.  1871.  ite  TaUdhj  wu  usailed,  and 
(^  bdm  the  Court  of  Appeals,  !□  Jnlom 
I  ri>rtf,it  the  November  Term,  1872.  22 
bril,  Sn.  In  OD  opinion  of  great  abilitv  and 
iMBiig,  te  dwnKter  and  effect  of  the  Fucd- 

ato  WRdabontelf  conaldered;  and  it  was 
ihM  ill  pnmaioiui  constituted  a  contract 
baM  opeo  valuable  ctmsidentionB  and  Lind- 
a(  upm  &e  State.  By  the  decision  of  ttic 
nfe  eonrl  in  that  ca.'e.  and  of  this  court  in 
avtM*  T.  Gremh/'  :  the  tecdvability  of  the 
lOTCM  ftjf  taxes  mul  demands  of  the  State 
>«  bdd  ta  be  an  eGaential  part  of  the  contract 
a  vUch  ibe  hoods  were  received,  and  to  con- 
<a«  the  chief  value  of  the  coupon  and  the 
yvtifti  indooenient  offered  for  the  surrender 
'<  Ar  did  booda  and  the  acceptance  of  two 
'^fib  of  their  amount.  Wben  the  Legislature 
I  ■iteqpoi];  attempted  to  annul  this  recciv- 
>!iElT,  lad  teqairca  coin  or  currency  to  be  re- 
■nwl  fof  tUM,  tbe  Court  of  Appeala  held  that 
-xliBafaaK*  with  the  receivability  ol  the 
'vaata  idmaired  the  abBcatlou  of  the  contract 
M  —  nad.  Wlwnag£n  the  Legislature  at- 
MfMd  lo  impair  that  ticeJvabilitjT.  bj  requir- 
vftctuoo  tbebood  to  which  it  originally 
'noftd  to  be  fint  deducted  from  the  amount 
~  Aa  cmpoo  before  it  could  be  received  for 
dshia,  QAb  oaait  held  that  tbe  legislation 
~^iiiu]  the  otdigalion  of  the  contract.  But 
Mv,  Haap  to  aav,  a  lavr  is  sustained,  as  not 
^i^^htf  tbe  oWgatit»  of  the  contract,  al- 
'•>ngh  if  pnblUu  tbe  recdTabtUty  of  the  cou- 
^  te  Mate  taxes,  dues  and  demands,  and 
'^idfti  Ike  bolder  to  pay  them  in  coin,  treaa- 
■^  tan.  or  UQs  of  ttw  national  bankii  and,  in 
'■an,  0rtt  fclm  tbo  privikge  only,  upon  buT' 
'"aMif  It,  lo  test  its  genuineness  and  its  re- 
'^mOn-  for  taxes  by  instittiling  a  suit,  in 
I  *3kA  a  jory  ia  to  be  summoned,  and  any  de- 
'^•BobUnol  maybetakoitoihecircuitcoiut 
*t  B  iba  Coon  of  Appeals.  If  final  Judgment 
vi  be  obtained  tbat  tbe  coupon  is  genuine 
"I  >mOy  feerirable  tar  taxes,  the  court  is  re- 
•uWu  estifT  it  lo  (be  Treasurer  of  the  Com- 
'^^mhk,  wbo  iball  then  receive  the  coupon 
'  (  Mb^  Ifcal  fa  to  aay,  long  after  they  are 
nl.  mi  itA'iid  ha  amount  out  of  the  first 
soay  h  tbe  Tn»»ury,  in  preference  to  other 
"Iml  [f  lba«  be  no  money  in  the  Treasury, 
=■  oOawlK  ajipfopriated,  he  m^  have  to 
««  ■  MtHiM"  poiod  tmtU  the  Treasury  is 
li^Aad.  Xol  only  does  this  Act  entail  pro- 
■a*4  Aahy  and  expeoK  In  every  case,  but,  In 
•  tmf^tj  ai  rwo.  tlw  ^Trf»"»  would  exceed 
f'  iM«B»  of  tbe  coupoo.  Where  only  a  few 
:  Jted  dtAv>  b)  boftds  are  held,  the  amount 
r  :w  ras^wCT  would  not  Justify  tbe  expendi- 
~.    CMn^fdmnallamounUarethUBItn- 


'''•^  M  laxc^  dues 
•  •*nmOs  draCrajt  _. 

'  idv^  An  cf  Jamiary  U  1883.  tbere  Is 
'-  |i  alii  dwn  to  tbe  creditar  for  tbe  re- 
-  -•tflry  «<  «ba  (vapoa  for  taxes.  Tbe  ricbt 
^bi««B<baaaa  pvmentof  a  particitur 
i^n  mwthWl  ^ftos.  both  Id  avalbiblUty  and 
'•'  b^  ail^AutrHlure  tbeclaimtoJudg- 
vsdWfaatraded  tttigatkiD,  and  particalu- 
'  v^B.  swn  ■fill  tadoMnt,  a  farther  delay 
there  arc  funds  In  Uie 
,ylt 
in  any  oommercial 


«w  « 1^  SWe  lo  pa] 
1  «^d  csdlc  nrprlM 


community  if  a  bonk,  whoae  biUs  purport  oa 
their  face  to  be  payable  on  demand,  diould  de- 
clare that,  inasmuch  aa  there  were  some  forged 
notes  upon  It  in  circulation,  therefore  it  would 
pay  only  such  as  the  holder  ^ould  Judicially 
establish  to  be  genuine.  It  has  been  decided 
that  any  unnecessary  delay  by  a  bank.  In  exam- 
ining its  bills  to  determine  tbelr  genuineness,  is 
equivalent  to  a  refusal  to  redeem  them.  A 
bank  resorting  lo  such  a  flimsy  pretext  to  evade 
payment  would  at  once  be  pronounced  insolv- 
ent, and  be  put  into  the  bands  of  a  receiver. 

No  weight  is  to  be  given  to  the  recitals  in  the 
preamble  of  tbe  Act  of  January  14,  1862,  as.to^ 
outstanding  forged  bonds  and  coupons.  In' 
the  first  place,  the  State,  by  reciting  that  vari- 
ous frauds  have  been  committed  wiui  respect  to 
some  of  her  securities,  cannot  Ic^slate  to  im- 
pair the  obligation  of  her  contracts.  In  the  sec- 
ond place,  we  are  justified  in  considering  tbat 
these  recitals  are  without  foundation  in  fact. 
According  lo  the  established  doctrine  of  this 
country,  the  moat  which  can  be  attributed  to  a 
recital  of  facts  in  tbcpreambteof  an  Actis,  Ihat 
it  was  represented  to  the  Legislature  that  1  hey 
existed.  It  is  notthe  province  of  the  Legisla- 
ture to  find  facts  which  shall  affect  the  rights  of 
others :  that  is  the  province  of  the  judiciary, 
SaysCooley  :  "  A  recital  of  facts  in  the  prcam 
bteof  a  stututomay,  perhaps,  be  evidence  when 
it  relates  to  matters  of  a  public  nature,  as  that 
riots  or  disorders  exist  in  a  certain  part  of  Ih^ 
country  ;  but  when  the  facts  concern  the  rights  . 
of  individuals,  the  Legislature  cannot  adjudi 
cate  upon  them."    Const.  Lim.,  96. 

Says  the  Court  of  Appeals  of  Rcntuckv  : 
'  "  The  l-egislature,  in  allltsenquiring  forms  by 
committees,  makes  no  issue,  and  in  their  dis- 
cretion may  or  may  not  coerce  the  attendance 
of  witnesses  or  the  production  of  records,  and 
ate  frequently  not  bound  by  those  rules  of  evi- 
dence applicable  to  an  issue  properly  formed, 
the  trial  of  which  is  an  exercise  of  Judicial 
power.  Once  adopt  the  principle  that  such  facts 
are  conclusive  or  even  prima  fade  evidence 
against  private  rights,  and  many  individual  con- 
troversies  may  be  prejudged,  and  drawn  from 
the  functions  of  the  judiciary  into  tbe  voricxof  rT93J 
legislative  usurpation.  The  appropriate  func- 
lioDs  of  the  Legislature  are  to  make  laws  lo  op 
crate  on  future  incidents,  and  not  a  decision  of 
or  forestalling  rights  accrued  or  vested  under 
previous  laws."  Elmondojf  v.  Cartjn>/iafl,  8 
Lilt. ,  481).  In  the  cose  from  which  this  citatioa 
is  made,  two  Acts  were  under  considcmllon  , 
the  recital  in  the  preamble  of  one  was  that  a 
certain  person  was  a  naturalised  citizen;  the  re 
cital  in  the  preamble  of  the  other  was  of  a  let- 
ter of  attorney  and  a  conveyance  by  a  third 
party;  and  tbecourt  said-  "  Such  a  preamble  is 
evidence  that  the  facts  were  so  repreaenled  lo 
the  Legislature,  and  not  that  (hey  are  really 
true."  Althou^'h  the  language  ciled  was  used 
with  reference  lo  the  preamble  of  a  private  slat- 
ute,  Sedgwick,  in  bit  treatise  on  the  Interpre- 
tation and  Construction  of  Statutory  and  Con- 
stitutional Ijiw.  after  quoting  it  says  :  "This 
reasoning  applies  nilh  as  much  force  lo  public 
as  to  private  Hlatutcti ;  and  the  Supreme  Court 
of  New  Tork  has  well  said  Ihat  Ihe  Legislnturv 
has  no  JurisdictioD  to  determine  facia  touching 
tbe  rights  of  individuals." 

The  weight  usually  accorded  to  a  recital  cf 
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mattera  of  fact  iDllie  preamble  of  an  Act,  that 
the  facU  vereso  represeoled  to  the  Legislature, 
csiuiot  be  allowed  bere;  for  Ihe  Jounims  of  the 
Legislature  of  Vfni;iDia  abow  ibat  it  bud  infor- 
nuLllon  wbea  the  Act  was  passed,  that  the  vety 
oppraiie  of  the  recitals  was  tnae;  that  there 
were  no  forged  or  counterfeit  bonds  or  coupons 
In  exislence,  as  therein  slnted.  The  journals 
may  be  referred  to  in  order  to  show  what  tras 
brought  to  the  attention  of  the  Legislature,  and 
those  journals  show  that  in  1880  the  House  of 
Delegati^B  of  Virginia  appointed  a  conunlttee  to 
«xaminc  the  ofSce  of  the  second  auditor,  who 
is  the  custodian  of  all  papers  retallng  to  the  debt 
-of  the  Btale,  to  ascertain  whether  there  were 
any  forced  or  counterfeit  bonds  ci  coupons 
among  them;  and  the  committee  reported  that 
they  were  unable  to  find  a  slnsle  forged  or 
counterfeit  bond  or  coupon;  and  of  the  mill- 
ions of  dollars  in  coupons  which  had  been  paid 
iDto  theTnasury  since  1871,  all  were  accounted 
for  except  coupons  to  the  amount  of  $2S,107. 
As  it  was  the  duty  of  the  ofDcer  on  receiving 
ihc  coupons  to  cancel  them,  it  must  be  pre- 
sumed that  these  were  properly  canceled  by 
him  at  the  time. 

Again;  in  answer  toaTcaolut<on  of  the  House 
of  I&legHtes,  dated  January  9,  1882,  the  second 
[794]  auditor  reported  that  no  counterfeit  or  forged 
oblinitions,  bonds,  coupons  or  certificates  of 
the  StMe  had  in  any  way  come  to  his  knowl- 
edge. And  In  answer  to  a  resolution  of  the 
8cnat«  of  the  18th  of  January,  1882,  the  same 
nuditor  replied  that  ho  had  no  knowledge  of 
any  spurious  or  forged  bonds  or  coupons  Issued 
or  punKutlDK  to  be  issued  under  the  Funding 
Act  of  March  80, 18TI;  and  in  an  examination 
had  into  the  matter,  a  clerk  in  the  second  au- 
ditor^ office  testified  that  he  was  familiar  with 
the  coupons  issued  under  the  Act  of  March  80, 
1871,  and  had  handled  about  seven  millions  of 
them,  and  had  never  seen  or  heard  of  a  coun- 
terfeit coupon.  Another  wituew  connected 
with  the  treasurer's  office  stated  that  he  was  fa- 
miliar with  the  conduct  and  management  of 
both  the  second  auditor's  office  and  of  the  treas- 
urer's office,  and  that  he  had  never  heard  of  a 
duplicate  oi  forged  coupon. 

In  the  third  place,  assuming  that  the  $38,197 
in  coupons,  which  could  not  be  found  In  the 
auditor's  office  or  accounted  for,  had  not  been 
canceled,  but  bad  been  mislaid,  lost  or  stolen, 
the  holders  of  other  coupons  ought  not  to  be 
deprived  of  theiruse  because  the  officers  of  the 
ai^ltor's  department  had  been  neglectful  of 
their  duties.  Assuming,  also,  twmnst  the  fact, 
that  there  were  foiled  arid  spurious  coupons  of 
the  State,  their  existence  did  not  warrant  a  re- 
jection of  such  as  are  genuine.  Although  no 
ofBcer  questions  their  gemtlnaness  when  tend- 
«red,the  holderof  them  must  make  up  an  issue 
with  the  State  to  tir^  the  fact  before  a  Jury. 
The  Act  was  evideauy  designed  to  accomplish 
much  more  thaatbeprotecttcuiof  tbehold^of 
ffenulne  coupons.  As  justly  said  by  one  of  the 
Judges  of  the  Court  of  Appeals;  ^'  Whilst  its 
profeeeed  object  In  its  title  is  to  prevent  frauds 
upon  the  Commonwealtli  and  the  hotders  of  tis 
securities.  It  greatly  depreciates  the  value  of 
those  securitjee,  and  thereby  impairs  the  obU- 

ftion  of  contracts,  tmder  ttie  v^  pntextthat 
is  neceasaiT  to  protect  the  Commonwealth 
against  frau&  It  not  only  deetroys  or  raiders 
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almost  valodesi  the  coupon,  but  also  the  coupoo 
bonds,  amnnnfing  to  mflUoDs  of  doUaK,  iinied 
bv  the  State  by  authority  of  the  Act  of 
March  80,  1871,  and  whose  value  dependsapoD 
the  prompt  payment  of  interest,  of  which  ■& 
surance  was  given  by  the  Slate  to  Ihe  bolden 
of  those  bonds  by  the  stipulation  In  the  cod- 
tract  tlut  the  coupons  at  and  after  maturiir 
should  be  receivable  for  all  taxes,  debts,  etc.. 
due  the  State.  This  statute  prohibits  levenop 
officers  to  receive  any  coupons,  though  unquee- 


quires  the  bearer  of  the  coupon  so  tendered  to 
pay  hU  taxes  in  coin  or  other  currency,  which 
I  tnlnk  is  plainly  a  repudiation  or  annimnent  ot 
the  State's  contract." 

The  clause  of  Ihe  Constitution,  which  de- 
clares that  no  State  shall  pass  any  law  Impwr- 
ins  the  obligation  of  contracts,  prohibits  \efos- 
lalion  thus  affecting  contracts  between  the  State 
and  individuals  equally  as  It  does  contracts  be- 
tween individuals.  Indeed,  the  greater  nom- 
ber  of  cases,  in  which  the  protection  of  the  con- 
stitutional provision  bos  been  invoked  ag^st 
subsequent  legislative  impairment  of  contracts. 
has  b^n  of  those  in  which  the  State  was  one  of 
the  contracting  parties.  Where  a  Stale  enters 
the  markets  of  tnc  world  and  becomes  a  bor- 
rower, she  l^s  aside  her  sovereignty  and  tihcs 
upon  herself  the  position  of  an  orafnarv  civil 
corporation,  or  of  an  individual,  and  is  noutid 
accordingly.  iJoici  v.  Gray,  16  Wall.,  282  fSS 
U.  S.,  XXI., «7];  Murragv.  Gharitton.KX. 
8.,  445  [XXIT.,  768]:  BaU  v.  Wiiamiin,  \iSi 
U.  8.,  11  [XXVI.,  805]. 

What,  then,  was  the  obligation  of  the  con- 
tract entered  into  between  Virginia  and  her 
creditors  under  the  Funding  Act  of  1871,  so  far 
OS  the  interest  coupons  are  concerned?  The 
contract  is  that  she  will  pay  the  amount  of  the 
coupon  and  that  it  shall,  at  and  after  maturity, 
be  receivable  for  taxes,  dues  and  demands  of 
the  State.  And  by  its  rcceivability  Is  meant 
that,  it  is  to  be  taken  by  officers  whom  the  State 
may  authorize  to  receive  money  for  its  dues 
whenever  tendered  for  them.  By  the  obliga- 
tion of  a  contract,  is  meant  the  means  which 
the  law  affords  for  its  execution;  the  means  by 
which  it  could,  at  the  time  It  vras  made,  be  eii- 
forced.  As  said  by  the  court,  in  Mebradetn  v. 
Jlagteard,  "  The  obligation  of  a  contract  coc- 
aialB  in  its  binding  force  on  the  party  wbo 
makes  it  This  depends  on  the  laws  in  exist- 
ence when  it  is  made;  these  are  necwaarily  its 
fen«d  to  in  all  contracts  and  form  a  part  of 
them  as  the  measure  of  the  obUgatlori  to  per- 
form them  t^  tin  one  party  and  the  ligjit  ic- 
qulred  by  the  other."    2  How.,  612. 

To  the  same  purport  and  stQl  more  emritotic 
is  the  language  ol  uia  court  in  WatkerT.  WMlr- 
htad.  16  WpU.,  817  JBS  U.  8.,  XXI..  8B7]- 
"  The  laws  whidi  exist  at  the  time  and  plare 
of  the  mah!tw  of  a  contract,  and  where  it  is  to 
be  performea.  enter  Into  sad  form  ftpsrt  of  it 
Tfau  embraces  alike  tboee  wMch  tJact  its  vv 
Udin,  conetructli^,  discharge  and  enfovosmail. 
Nothing  is  mote  mateiial  to  the  otAntkn  (rf  a 
contract  than  the  means  of  Its  odonemcaL 
The  tdeas  of  valUi^  and  lemedr  am  Iiiwjwt 
able,  and  both  are  pvta  of  the  otDgadon  wUd 
is  niarantied  bj  the  OoutttnHsn  iflifart  iat- 
pamnent" 


AxTom  T.  Gkebrhov. 


fioad  Jjkw:  "  A  party  may  demand  UuU  mb- 
MtfUly  ABMme  remedial  rigbt,Bpproi«late'- 
kk  coBiiKt  when  It  waa  entraed  inlo,  abaU  1 
aBoonled  lohimwb«n  It  to  broken."  "Under 
esr  ijMoBi  of  JurtapmdeDce,"  Ben  the  aame 
*tiier,  "  two  forma  of  r«aedia]  ncht  may  le- 
nk  ID  iha  injured  par^  upon  the  Dieack  of  a 
fltmnct;  the  one  torn  KpplyiiiK  to  a  imall  m 
hr  nly  of  atreeownta.  the  oOter  being  appro- 
ptittetoaD.  Tbe  flrst  la  the  right  to  have  done 
endh-  what  tbe  defaulting  puly  promised  to 
do.  ittE  ittoedlal  right  to  a  apeonc  perform- 
Mce.  "nw  odm-  ia  compenaatory,  or  tbe  right 
B  be  paid  Bodk  an  amount  of  pecuniary  dun- 
1^  H  ritaD  be  a  compensation  for  the  injury 
noMd  br  the  faUnre  of  tbe  defaulting  party  to 
da  nact^  what  he  promised  to  do.  Both  of 
Aeae  ipeeiea  of  lemcdia]  rij^ts  must  be  [ 
Ncd  Iff  the  aid  of  tbe  courts.  In  both,  the  __ 
i^ncc  (tf  Ifao  contract  and  of  the  breach  must 
W  fa^bMahtd.  Tbeae  facts  having  been  suffl- 
r^rtj  aanmalned,  •  decree  or  judicial  order 
■■■the  raodend,  b  tbe  brst  case,  that  the  de- 
bth^  P*rty  do  exactly  wha.  Le  undertook  to 
^:  and  la  the  aecond  case,  tbut  tbe  def  nultiog 

rmtf  pay  tbe  nm  of  money  fixed  as  a 

panMdoB  fw  hia  delict."    Sees.  BlI,  612. 

The  TccdTaMlity  of  the  coupon,  under  the 
PtBting  Act  of  1871,  'or  taxes,  dues  and  de- 
msii.  ga*c  to  it,  as  already  Mid,  its  prlndpol 
ntoc  At  that  time  there  was  prodded  in  the 
mHa  of  procedure  of  the  State  a  remedy  for 
ai  ^neUc  execution  of  tbe  contrtKt,  br  which 
ikM  raoiTBUUtr  oouU  be  enforced.  The  leg- 
MMioa  id  Janoarr  14  and  April  7,  1883,  de- 
Tiivca  the  bolder  of  the  coupon  of  thU  remedy , 
"a  of  it  fi»«B  him  the  barren  privilege, 


MfMM  to  that  efCect  certlfled  to  the  Tress- 
OCT  <]f  (be  CoBUDODwealth,  and  the  amount 
tM  r^aded  oat  of  money  in  the  Treasury,  if 
a^  be  aBT.  To  recover  ttiis  judgment,  t  - 
■»■  pw  ifiecc^-  -'  ■"    *'-- 

•■t  Ac  MM  of  * 


Tba  k  a  bmM  patpaUe  and  Oagnnt  impolr- 

■■I  of  the  oUi^doo  of  tbe  contract.    No  leg- 

Midn  mm  detractive  of  all  value  to  the  con- 

Mri  li  «wcelTaMe.  unleaa  it  should  absolutely 

A  le  tonne  tvpodlale  the  coupon  as  a  ro^.- 

t  M  aB.     It  le  pfactkel  repudiation. 

Ia  ikii—ie  V.  Kintis  this  court,  ipeaUnt^'  I7 


it  would  be  applicable 
n  legiibnBle  alterations  of  the 
Mom  which,  In  the  form  of 
r  tbe  li^t.  But  it  is  manifeat 
of  a  contract,  and  the  rights 
L  may  in  effect  he  destroyed 
iraaogetber,  or  may  be  seri- 
1  by  bordening  tbe  proceedings 
>^  a*w  eondltloM  and  restrlctioiu,  m  as  to 
■Ar  Aa  n^Mdy  hardly  worth  punning.  And 
M  M^wvenatme,  would  aay  that  there  Is 
^9  sHb^eiBH  dtnerence  between  a  rtiroapect- 
W  liw.  4edM^  a  partlcalar  contract  or  class 
^  mmmatm  to  be  ateogued  and  v<rfd,  and  one 
•hA  teak  swsy  aU  rooedy  to  <sf  oroe  tbcm, 
•w  IT  Om. 


How.,  817. 

In  Bank  v.  Sharp  this  court  said:  "  One  oi 
the  teelB  that  a  contract  has  been  impaired  la, 
that  Its  value  has  by  legislation  been  ditnin- 
ished.  It  isnot,  by  ike  Constitution,  to  be  im- 
paired at  all,  ThiH  is  not  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any 
respect  on  Its  obligation,  dinwnslng  with  any 
part  of  lU  force."    6  How.,  837. 

In  Mvrray  v.  Charletton  the  court  cited  with 
approval  the  language  of  a  previous  decision 
to  the  effect  that  a  law  which  alters  the  terms 
of  a  contract  by  imposing  new  coadidons,  or 


Strong,  who  recently  occupied  a  seat  on  Ibis 

bench,  that  "  It  is  one  of  the  higheet  duties  of 

this  court  to  take  care  the  prohibition  (against 

the  impairment  of  contracts)  shall  neither  be 

evaded   nor  frittered   away.      Complete  effect      [78S] 

mu£t  be  given  to  it  in  aU  Its  spirit,"    96  U.  6., 

448  [SXIV.,  764i_ 

In  Edward*  v.  Keantg  this  court  said,  speak- 
ing by  Mt,  Juttiee  SwaTne.  so  lately  one  of  our 
number:  "  The  remedy  subsisting  in  a  State, 
when  and  where  a  contract  Is  made  and  Is  to 
be  performed,  is  a  part  of  its  ohllgution,  and 
any  subeequect  law  of  tbe  State  which  so  af- 
fects that  remedy  as  subetautially  to  impair  ncd 
' the  value  of  the  contract,  is  forbiuden 


ford,  also  lately  sitting  with  u_. 

ring  opinion  in  th'3  same  case,  said;  "When 
~~  appropriate  remedy  exists  for  the  cnforce- 
nt  of  tbe  contract  at  the  time  It  was  made, 
the  State  Legislature  cannot  deprive  the  party 
of  such  a  remedy,  nor  can  the  Legislature  ap- 
pend to  the  right  such  restrictions  or  conditions 
as  to  render  Its  exercise  ineffectual  or  unavail- 
hig."    Id.,  808  [799]. 

And  only  two  terms  ago  in  the  case  of  La.  v. 
Ntw  (Mean*,  this  court  said, without  a  dicsent- 
ing  voice,  that  "The  obligation  of  a  contract, 
in  a  coitstitutlonal  sense,  is  the  means  pro- 
Tlded  tnr  law  by  which  It  can  be  enforcEO,  by 
which  the  partlea  can  be  obliged  to  perform  ii. 
Whatever  JcKlslation  lessens  the  efiScacy  of  Iht  se 
means  impairs  the  obligation.  If  It  tend  to 
postpone  or  retard  the  enforcement  of  the  con- 
tract, the  obligation  of  tbe  latter  Is  to  that  ex- 

Qt  weakened."     loa  V.  S.,  306  [XXVL,  183]. 

How  can  it  be  maintained,    In  the  face  of 

ese  decisions,  that  the  legislation  of  January 
14,  and  April  7, 1832,  does  not  Im^r  the  obliga- 
tion of  tbe  contract  under  the  Funding  Act? 
It  annuls  the  present  receivabllity  of  tbe  cou- 
pon; It  substitutes  tor  tbe  speclflc  execution  of 
the  contr-^t,  a  protracted  litigation;  and  when 
the  genuineness  of  the  coupon  and  its  leul  re- 
oeivability  for  laxes  are  judicially  established. 
Its  payment  to  made  dependent  upon  the  exist- 
ence (H  money  in  tbe  Tieostirr  of  the  Slate.  If 
tbe  language  of  tbe  Act,  declaring  that  when 
the  genuineness  of  the  coupon  and  Its  receiva- 
bOlty  for  taxes  ar«eatabliahed,  tbe  taxes  paid  by 
its  holder  shall  be  refunded  out  of  the  fint  mon- 
ey in  the  Treasuiv  In  preference  to  other  claims, 
be  deemed  a  sumdent  appropriation  to  anthor- 
iie  the  treasurer  to  pay  out  tbe  money, contrary 
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SupEEME  Cocht  of  the  United  States. 


langna^  much  more  expressive  in  the  legisla- 
tion of  Louisiana,  of  whM  avail  can  It  be  to  the 
owner  of  the  coupon  If  the  trcoaurer  refuse  to 
refund  tbeamount?  There  ie  no  mode,  accord- 
ing to  the  opinion  of  the  maj'-'ty,  of  coercing 
hia  action.  No  mandamvt  Oui  issue;  for  that 
remedy  and  all  compuleory  process  hare  been 
abolished. 

Besides  all  this,  as  the  coupons  are  mostly 
for  small  amounts,  the  costs  of  the  suits  to  lest 
their  genuineness  and  receivability  for  taxes 
woulabe  more  than  their  value.  Practically, 
the  law  destroys  the  coupons,  and  it  was  evi- 
dently intended  to  have  that  ettecL 

There  is  Dothlng  at  all  similar  to  this,  sa 
seems  to  tw  intimated  by  the  opinion  of  the  ma- 
jority, in  thereveuuo  system  of  the  United  States 
whiui  forbids  Judicial  proceedings  to  restrain 
the  collection  of  a  tax  for  its  alle^d  Invalidity, 
and  only  authorizes  suit  to  recover  back  the 
money  if  paid  under  protest.  Here  the  valid- 
ity of^the  tax  of  Ylr^rinia  is  not  assailed.  The 
only  question  is:  shall  the  officer  of  tbe  Slate 
be  required  to  receive  in  payment  of  tbe  tax 
what  she  by  her  contract  declared  he  should 
receive? 

The  case  of   Ttrtm.  v.  Sneed,   96   U.  S.,  69 


gives  it  any  support  whatever.  It  does  not 
tain  the  doctrine  that  a  State  may  abolish  the 
right  of  ma7idamu»  io  which  a  creditor  at  the 
time  of  the  contract  was  entitled,  as  a  mode  of 
specifically  enforcing  it.  The  facts  of  tbe  case 
are  these;  in  1888  the  Legislature  of  Tennessee 
passed  a  law,  with  respect  to  the  billsand  notes 
of  the  Bank  of  Tennessee,  declaring  that "  The 
bills  and  notes  of  tbe  said  corporation,  original- 
ly made  payable  or  which  shall  have  b^»me 
payable  on  demand  ia  gold  or  silver  coin,  shall 
be  receivable  at  the  Tr<.'ESury,  and  bv  all  tax  col- 
Icclomand  other  puLlic  officers,inallpaylii''lla 
fur  (axes  or  other  moneys  duo  thu  State." 

The  Supreme  Court  of  the  State  deciL.3d  that 
a  proceeding  by  mand«niu«  against  an  officer  of 
the  State  to  enforce  the  receipt  of  these  bills 
for  taxes  was  virtually  a  suit  against  the  Slate, 
and  could  not  be  maintained  prior  to  I3J33, 
n'hen  an  Act  was  passed  allowing  suits  to  be 
[800]  brought  against  the  Staie  under  the  same  rules 
and  regulations  that  govern  actions  between 
private  parties.  In  1865  this  Act  was  repealed. 
The  creditor,  when  the  contract  was  made  ac- 
quired, tbcr^ore,  no  right  to  the  writ  of  vuiii- 
damus,  for  it  was  not  then  an  existing  remedy, 
and  so  Jfr.  JiMfi'eaHunt.  tndeliveringtbeopin- 
of  tlic  court,  said:  "Tho  question  diseusaea  by 
Mr.  Jiutiee  Swayne  in  WaUcerv.  WAilehaul,  16 
WaU.,  314  [83  U.  8.,  XXI.,  357],  of  tbe  pres- 
ervation of  the  laws  in  existence  at  the  time  of 
the  making  of  the  contract,  is  not  before  us. 
The  claim  is  of  a  subsequent  injury  to  the  con- 
tract" And  the  court,  after  refming  to  the  nu- 
merous cases  of  a  change  of  remedies,  says: 
' '  The  rule  seems  to  be  that  in  modea  of  pro- 
ceeding and  of  forms  to  enforce  the  contract, 
the  Legislature  has  the  control  and  may  en- 
large, limit  or  alter  them,  provided  that  it  doea 
not  deny  a  remedy,  or  so  embarrass  it  with  re- 
strictions and  conditions  as  seriously  to  Impair 
the  value  of  the  right." 

Here  the  origiiml  remedy  posaoonod  by  the 
coupon  holder  is  abolished,  and  that  which  Is 
480 


iven  asasubstituteis  so  embarrassed  with  COB 
)f  the  contnct 
trj/,  which  wu 
before  us  at  tbe  last  Term,  the  LMdalatOR  ol 
that  "        ■    ■  '       ■        ^P^^^      ■■ 


ditions  as  to  destroy  tbe  value  of  the  contnct 
In  the  case  of  La.  v.  PiUbary,  which  wu 


State  had  passed  a  law  pr^ibltiDg  its 
Is  from  issuing  a  majidaiinii*  to  compdtlie 
levy  of  a  tax  for  ibe  payment  of  bonds  otbn 
than  those  issued  under  what  wasknownssttie 
premium  bond  plan,  thus  cutting  ofF  the  meuB 
of  enforcing  certain  bonds  held  ov  the  telilor. 
and  this  court  uoanimonslTheld  mat  "The  in- 
hibition upon  Ibe  courts  of  the  State  to  ismc  i 
mandamxtt  for  Ibe  levy  of  a  tax  for  the  paj- 
__..  .r  :_. — .  „_  principal  of  any  bonds,  ei- 

___!__    ....    __^. J    y^^ 

.       .  .  uufot 

the  enforcement  of  the  contract  with  tbe  boM- 
of  the  consolidated  bondo."  "  Wlienthecati- 
tcact  was  made,"  ^d  the  court,  "thewritwai 
the  usual ;.  jd  tbo  only  effective  means  to  com- 
pel tbe  city  aut'.iorit:»  to  do  their  duty  la  Ibe 
premises  in  cose  k  J  their  failure  to  provids  la 
other  ways  the  reouired  funds,  llwie  was  do 
othercompleieanaadequateremedy.  Theoolj 
ground  on  which  a  cbimge  of  remedy,  eiistiDg 
when  a  contract  was  made,  is  permlssilde  with- 
ipalrment  of  the  contract,  ia  that  a  new 
and  adequate  and  efficacious  remedy  be  sntatl- 
tuted  for  that  which  Is  supeiaeded. 

That  there  is  any  adetAiale  and  efflcadoiu  , 
remedy  substituted  for  the  one  In  existence 
when  tbe  Funding  Act  was  adopted,  cannot. 
it  seems  to  me,  be  seriously  ^rmed.  The 
remedy  originally  existing  was  effective.  Xo 
officer  could  refuse  to  receive  tbe  coupon  with- 
out subjecting  himself  to  personal  liability. 
After  a  tender,  no  valid  sole  could  be  modefot 
'.he  taxes.  And  the  creditor  could  invoke  tbe 
»>mpulsory  process  of  the  courts  to  secnte  a 
ipccific  performance.  Now  all  ie  changed,  k 
law  which  practically  desXima  the  value  of  the 
coupons  is  sustained.  The  omcer  is  not  bound 
to  receive  it.  In  tbe  sense  that  he  cumot  be 
compelled  to  lake  it.  He  can  enforce  tbe  pay- 
ment of  taxes  in  money;  he  cas  sell  property, 
if  necessary,  to  colleet  them;  he  con  wbollv  ie- 
nore  the  coupon  unless  the  bolder  shoold  tool- 
ishly  consent  to  incur  double  the  amount  in 
costs  to  estabJish  by  a  Juiy  trial  its  genuineness 
and  legal  rcccivabUity  for  taxes. 

I  find  myself  bewildered  by  tlie  opimon  of 
the  majoritv  of  the  court.  I  confess  that  Icao- 
not  comprehend  it,  so  foreign  does  Itamveor  to 
be  from  what  I  have  heretolore  sappoBed  lo  ba 
esl.iblisbc<l  and  settled  law.  And  I  lear  that  it 
will  be  appealed  lo  as  an  excuse,  if  not  lostiflc*- 

for   le^slatlon  amounting  practically  lo 

3pudiation  of  the  obligationi  d  Slates;  and 
of  ihoir  subordinate  municipalities,  their  miia 
and  counties.    It  will  r~iiy  be  neOGsaaj;  to  iu- 

in  their  statutes  c  icJse  redtal  of  the  ex- 
istence of  forged  and  spurious  bonds  aacl  cou- 
pons, as  aplausiblepretextforsachlegislalion, 
and  their  schemes  of  plunder  wiQ  be  accom- 
plished. No  greater  calami^  could.  Id  myi 
judgment,  befall  the  country  than  the  general! 
adoption  of  the  doctrine  that  It  Is  not  a  consttj 
tutional  impairment  of  the  obligatioa  of  coor 
' — *a,to  embarrass  their  enforcement  with  ooei^ 

and  destructive  conditions,  and  thus  tl 
evade  the  performance  of  them. 

I  am  01  opimon  that  the  Judgment  of  thf 
Conit  of  Appeals  of  Virginia  ahould  be  reverse^ 
107  C.  S 


Abtoki  t.  Oseekhow. 
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nd  Ike  CHiae  imunded  with  Instnictloiu  to 
mtd  tbe  mandamw  pnjed. 

jnnH.>lcKmii9,  Oark,aup.0auR,U.  B. 

Jfr.  Jiuliet  Harlowi 

1  iBdenuad  m;  biethren  of  the  nuJorltT.  in 
at  oplakn  kmI  by  the  Cn»^  Jtutfee,  to  declare : 

Tm  the  bond*  uid  coupons  imied  by  Vir- 
fBH.  nnder  the  Funding  Act  of  March  80, 1 871 , 
amf^Ute  ctmtnda  within  the  niewitDg  of  iliat 
(bmr  of  the  Federal  Constitution  which  for- 
tUt  ■  Bute  ftmn  pualng  toy  law  Impairing  the 
vliUniiaa  of  contracts  1 

titt  the  twdder  of  a  coupon,  bo  issued,  against 
vka  Male  t«XM  areamessed,  is  entitled  under 
Ui  Eontnct  to  have  it  applied  In  payment  of 
Ik^  vbcB  it  ia  offered  for  that  purpoee; 

Tta  the  Act  of  Jan.  14,  1883,  In  bo  far  as  It 
ptTtaB  the  tax  odlector  from  receiving 


location,  is  in  conflict  with 

At  redcral  Ctmatitution  and,  therefore,  void; 

Thai.  M  a  general  rule,  the  lans  applicable 

U  ihr  tMe.  in  force  at  the  time  and  place  of 

iHiig  a  cootnct,  iocliuUug  those  which  af- 

lu  iu  TsUdhy,  cMiatnictioD,  discharge  and  en- 

'  sUer  Into  and  form  a  part  of  the  con- 

;  and  that  while  the  State  may  alter 

existing  remedies.  It  niav  not  make 

~~~' —  and  changes  in  the  forms  of  ac- 

»  of  proceeding  as  will  Impair 

1  rights,  or  leave  the  party  without 

lie  and  eiBcadoua  remer.y  f  cr  tlielr  en- 


ndlbeo 


Ivdn 


,  also,  to  re-affirm  ifronsun 
'  KttJM,  I  How.,  811,  where,  among  otLji- 


Twy.aaid:       .    -,  . 

»  Ha*  Oat  would  be  ap^cable  In  all  cases,  oe- 
n«n  legitimate  altei«ar>ns  of  the  remedy  anu 
paiiMuM  iriiich.  In  the  'onn  of  remedy,  Im- 
P«ir  ihc  ri^L  But  it  b  manifest  that  the  ob- 
nobna  of  the  contract,  and  the  rights  of  a  par- 
n  lader  it,  may,  in  effect,  be  destroyed  'by 
nrWarcfnedyaltogetber;  ormay  be  serious- 
1'  BiiMnil  bj  burdening  the  proceedings  with 
n  onfMndofM  and  rertrtctions,  so  as  to  make 
^  naedj  hanlly  worth  pursuing.  And  do 
'•r  wf  mwiiiii.  would  say  Ihat  there  is  any 
ThMaatlal  diffet«noe,  between  a  retrospective 
hw  ^w-ty^ng  a  particular  contract  or  class  of 
TatiMia  H>  be  abrogated  and  void  and  one 
«^h  look  away  all  remedy  to  enforce  them. 
~  aiiMliiii  iT  it  with  condUiooB that  r^ered 

1*       " 


*te«  it  la  dedanrd  that  the  contract  clause  of 

"■TiiglUHhiii  "rill  mill  I II III  111  [ii  iililili 

ly,  a>  well  as  (o  cODlrscls  be- 
'    -     r  \n  Bank  v.  Billinyi.  4 


»MB  tadM^aU;'" 


_  . n«,o  nneu.,  i^inj,  wnereii 

■■»  ^d.  lkro«i^  Mr.  AtUft  Waahington, 

Tka  fc  ruMitiiiihMi  lit  nil  riiiiui  num 

tM^  dl  iiwIiBilB    executed  or  exectUoty, 
«W^  bMw«es  lodirldaidi  or  between  a  Sue 

*■  nono 


and  indlvlduala;  and  that  a  State  has  no  more 
power  lo  Impairan  obligation  into  whi(±  she  her- 
self has  entered  than  she  can  the  contracts  of  in- 
dividuals;" orin  Woodrjiffv.TrapnaU,  10  How., 
190,  307,  where,  speaking  by  Mr.  Jiutia  Mc- 
Lean, the  court  declared  that  "  A  State  can  no 
more  impair,  by  legiHlation,  the  obligation  of 
its  own  contracts,  than  it  can  impair  the  obliga- 
tion of  the  contracts  of  individuals:"  or  in  Wolf 
V.  Ntm,  OrUant.  103  U.  S.,  858,  8«7  [XXVL. 
395, 399],  where,  speaking  bv  Mr.  Jutbce  Field, 
this  court  unanimously  held  "  That  the  prohi- 
bition of  the  CoDstltuUoD,  against  the  passage 
of  laws  impairing  the  obligation  of  contTHCls, 
applies  to  the  contracts  of  Slates  and  to  those 


These  propositions  meet  my  hearty  approval, 
as  well  because  they  rest  upon  a  sound  mterpre- 
lation  of  the  Constitution,  as  because  they  have 
been  long  established  by  the  decisions  of  this 
court.  But  the  difficulty  I  have,  is  to  recon- 
cile the  jud^ent  in  this  case  with  theseadmit- 
ted  propoeitions  end,  therefore,  I  am,  with  my 
brotner  Field,  conslrained  to  dissent  from  so 
much  of  the  opinion  as  maintains  that  tbereme- 
dy  provided  by  the  Act  of  Jan.  14. 1882,  Uade- 

Suato  and  efficacious  for  the  protection  and  en- 
ticement of  the  rights  of  the  holders  of  the 
bonds  and  coupons,  and  substantially  equiva- 
lent to  that  given  when  Ibey  were  issued.  On 
the  contrary,  the  Act,  especially  aa  subsequent- 
ly modified,  is,  I  take  leave  to  say,  a  palpable 
andflsgraotimpairmentof  the  obligation  of  the 
contract  of  Virginia  and,  consequently,  ia  un- 
constitutional and  void.  If  it  bo  upheld  In  its 
application  to  the  bonds  and  coupons  issued  un- 
der the  E\uiding  Act,  it  is  difficult  to  perceive 
that  the  conttact  clause  of  tlie  Constitution  is 
of  the  slightest  practical  value  for  the  preaerva- 
tioQof  therigbtsof  parlies  dealing  with  a  State. 
Indeed,  the  Act,  in  its  necessaty  operation,  aa 
directly  and  efFccIually  impairs  the  commercial 
value  of  the  bonds  and  the  taipaying  power  of 
the  coupons  thereunto  annexed,  as  would  B 
statute  which,  in  terms,  repudiated  tbem  and 
forbade  the  receipt  of  the  coupons,  uuder  any 
circumstances,  for  taxes  or  demantbdue  lothe 
Commonwealth. 

What  were  tlie  rights  of  the  bondholder  un- 
der the  Funding  Act,  and  oiiicr  laws  of  Vir- 
ginia in  force  when  it  was  passed?  This  In- 
quliy  is  fundament^,  since  those  rights  are  en- 
titlea  to  Judicial  protection,  either  bv  Ihc  reme- 
dies existing  wben  lliey  accrued  or  by  such,  if 
any,  subsequenlly  given,  as  may  be  adequate 
and  efficacious  to  that  end.  Underthecootract, 
Antoni  was  cotitlcd,  as  all  agree,  to  have  hb 
■d,  when  offered,  in  payment  of 
.  when  so  offered,  it  was  rt'fuscd. 
those  laws  provided  him  with  the  remedy  of  a 
maiidamu*  from  the  Supreme  Court  of  Appeals 
lo  compel  the  collector  to  accept  it  and  cancel 
the  taxes.  This  is  conceded  by  my  brethren  of 
the  majority,  and  no  one  claims  tliat  there  was 
then  any  other  remedy  for  the  direct  enforce- 
ment of  the  contract.  And  that  remedy,  it  can- 
not be  denied,  was  of  value,  since  the  taxes,  un- 
til paid,  constituted  an  incumbrance  upon  the 
taxpayer's  property  nblcb  be  could  not  prudent- 
ly overlook  and  which  he  waa  entitled  to  have 
removed.  It  should  be  observed,  in  this  con- 
necthm.  that  section  2  of  article  4  of  lbs  Con> 
4S1, 


.,Coe>^lc 
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SnPRBioi  Court  of  ths  Uhitbd  Btatbs. 


Oct.  Tmii, 


B^tutlon  of  Yirglnla,  adopted  la  1870,  gave,  in 
expreas  terms,  mgliial  Juriwliction  to  that  court 
tu  cases  of  mandamu*.  8ucb  were  his  contract 
rights  under  the  Act  of  1671,  and  Euch  wastbe 
t&mAj  then  given  for  their  enforcement. 

1  proceed  to  inqoiie  wttether  those  ri^ts  have 
been  Impaired  by  the  Act  of  Jan.  14,  I8B2.  The 
Ist  section  declares  that  the  officer  to  whom  cou- 
pons, issoed  under  tbe  Act  of  1871,  are  tendered 
ia  payment  of  taxes,  debts  or  demands  due  the 
State,  "  shall  receive  the  same  for  the  purpose 
of  identiflcation  and  verification."  The  2d  sec- 
tion provides  that  he  shall,  at  the  same  time,  re- 
[SOS]  quire  the  taxpayer  to  pay  his  taxes  in  coin,  le- 
gal tender  notes  or  national  bank  bills  and,  upon 
each  pftyment,  give  him  a  receipt  for  the  same; 
and,  ui  case  of  a  refusal  so  to  pay,  the  officer  is 
directed  to  collect  the  taxes  as  all  other  delin- 
ant  tans  are  colleGt«d,  that  is,  by  levy  and 


qnent  lu 
distraint 


tract,  and  refosee  to  pay  .  „ 
tender  notes,  or  bank-hills,  the  Act,  curiously 
enongh,  does  not  direct  the  officer  to  return  the 
coapoDS  so  tendered,  but  requires  him  to  de- 
Jttec  them  to  the  judge  of  the  county '  ~' 


Commonwealth,  and  have  a  juir  impaneled  t 
Oy  whether  the  coupons  are  ''genuine,  legal 
coupons,  which  are  legally  recdvable  for  taxes, 
debts  and  demands,"  wlOi  right  of  u>peal  by 
either  party  to  the  Circuit  Court  and  the  Court 
1^  Appeals.  "  If  It  be  finally  decided  in  favor 
of  the  petitioner  that  the  coupons  tendered  "by 
him  are  geni^e,  legal  coupons,  which  are  le- 
gally receivable  for  taxes,  and  so  forth,  then 
Qie  judgment  of  the  court  shall  be  certified  to 
the  treaaoier,  who,  upon  the  receipt  thereof, 
shall  receive  aaid  coupons  for  taxes,  and  shall 
refund  the  money,  before  then  paid  for  his  taxes 
by  the  taxpayer,  out  of  the  flrat  money  in  the 
treasury,  in  preference  to  all  other  claima." 
The  alteration  made  by  the  Act  of  Jan.  i4. 


Commonwealth,  the  collector  shall  make  re- 
turn "That  he  is  ready  to  receive  said  coupons 

In  payment  of  such  taxes,  debts  and  demands 
as  soon  as  they  bave  been  legally  ascertained  to 
be  genuine,  and  the  coupons  which,  by  law,Bre 
actually  receivable."    Upon  such 


Sayer  must  file  his  coupons  In  court,  which  is 
irectcd  to  forward  tliem  to  the  couniy  court 
of  the  county  or  the  busting  court  of  the  ci^ 
where  the  taxes  arc  payable,  when  an  issue  is 
framed,  upon  the  trial  of  which  the  ofBcer  rep- 
fSOOl  resenting  the  Slate  must  require  proof  of  the 
genulneaess  and  legality  of  the  coupons  tend- 
ered. A  right  of  appeal  is  jrivcn  to  the  Cir- 
cuit Court  and  the  Supreme  Court  of  Appeals. 
If  the  petitioner  finally  succeeds,  then  the  court 
!a  lequired  to  issue  a  mandamu*  for  the  receipt 
of  tlie  coupons  for  the  tales  assessed.  There- 
upon tlie  Treasurer  of  the  Commonwealtlt  Liust 
refimd  to  the  taxpayer  the  amount  tbereUrfore 


April  7,  1883,  provides  that  no  writ  of  manda- 
mut  shall  issue  from  the  Supreme  Court  of  Ap- 
peals "In  any  case  of  the  collection  or  attempi 
to  collect  revenue  or  compel  the  collecting  of- 
ficers to  receive  anything  in  payment  of  Isks 
other  than  as  provided  in  chapter  41,  Acis  of 
Assembly,  approved  January  38, 1S82,  or  in  toy 
case  arinng  out  of  the  collection  of  revenoe  in 
wlilch  the  applicant  for  the  writ  of  procesabu 
any  other  remedy  adequate  for  the  protection 
and  enforcement  of  his  individual  right,  daim 
and  demand,  if  just." 

This  court  waives  any  determination  of  lb? 
question  whether  the  Act  of  April  7,  1883.  nr 
peals  so  much  of  that  of  Jan.  14, 1883,  as  relates 
to  maiidamut.  But,  referring  to  the  remedy 
given  by  the  1st,  3d  and  8d  sections  of  the  lat- 
ter Act,  it  holds  that  there  is  no  sobatantial 
difference  between  tlie  remedy  given  by  those 
sections  and  the  remedy  given  by  mandnmau 
in  the  same  Act;  further,  which  is  vital  in  this 
case,  that  the  obligation  of  the  contract  is  not 
impaired  by  the  changes  made,  by  the  Act  of 
Jan.  14,  lw3,  in  the  remedies  for  its  enforce- 
ment, in  case  the  collector  refuses  to  accept,  in 
payment  of  taxes,  coupons,  when  offered  tor 
that  purpor~. 

Here  is  uie  radical  difference  between  the  nu- 
jority  of  my  brethren  and  myself.  To  my  mind, 
I  sav  it  with  all  respect  for  them,  it  is  so  en- 
tirefy  clear  that  Uie  change  in  the  remedies  baa 
impaired  both  the  obligation  and  the  value  lA 
tbe  contract,  that  I  almoe(deq)airof  making  it 
ciearei  by  aignment  or  illustration. 

It  is  c<MM«ded  that,  under  the  contract,  the 
taxpayer  Is  entitled  to  bave  his  coupon  recdvcd 
for  his  taxes  when  tendered,  while  under  the 
Act  of  Jan.  14,  1883,  the  collector  is  forbidden 
to  so  receive  it;  and  the  taxpayer,  in  ordra'  to 
protect  bis  property  against  levy  or  distraint 
and  relieve  it  from  the  Incumtirance  created  by 
the  assessment  oftaxe8,mustpaythemtn  money, 
an^  then,  if  ho  wishes  to  get  it  liack,  prove  to 
the  satisfaction  of  twelve  jurrmen  the  genuine- 
ness and  legal  receivabill^  of  bis  coupons. 

Under  the  contract  and  the  laws  in  force 
when  It  was  made,  tbe  taxpayer  is  entitled,  iu 
the  first  instance,  to  enforce  the  receipt  of  liis 
coupons  for  taxes  by  vumdamuM,  the  sole  rem- 
edy then  given  to  effect  that  result;  while  under 
the  sul)se(juent  legislation  he  is  denied  tbe  right 
to  that  wnt  until  he  first  pays  bis  taxes  in  money 
and  then  proves  to  the  satisfaction  of  twelve 

iurymen  that  they  are  genuine  coupons  and 
emlly  receivable  for  taxes. 

Under  the  contract  and  the  laws  in  force 
when  it  was  made,  tbe  collector  was  not  bound 
to  resist  an  application  for  a  ma'odamia*,  and  it 
Is  not  to  be  presumed  that  he  vrouli'  do  so  un- 
less ho  doubted  the  genuinenesa  of  the  coupoo 
tendered  in  payment  of  taxes.  If,  however.be 
did  so.  be  became  liable  to  pay  coats  wfaen  the 
taxpayer  succeeded;  while,  undo'  the  Act  of 
Jan.  14,  1882,  all  discretion  is  taken  from  (be 
collector  and,  without  liability  to  pay  coets  in 
any  contingency,  he  Is  required,  aithougfa  be 
may  know  the  coupon  to  be  genuine  and  legallv 
receivable  for  taxe^,  to  decline  receiving  it  until 
the  taxpayer,  having  first  paid  bis  taxes  in 
money,  shall,  to  the  satisfaction  of  twelve  jury- 
men, prove  it  to  t>e  genuine. 

Let  mefurtherillusbatesomeof  these  propo- 
sitions; suppose  the  tazp^er  Lolds  a  bond  for 


AsTom  T.  Qreenhow. 


imsi9 


!r  the  Act  of  1871.  Itbasthir- 
mn,  and  the  interest,  pay&ble 
7  for  tbe  whole  peitod  at  the  rote 
i4  di  per  cent  per  annum,  ia  eridenced  i>j 
ntT-dgbtcoupoiiBofthree  dollars  each.  Under 
At  Mw*  In  force  when  Uie  contract * 


(tMpc^  iMTiiig  eMablb 

iM  nulTmUtily  tor  laia^  uie  cunecinr  rmu  uc 
Cfon  wealth  would  be  atopped  from  rala- 
bf  iDf  codi  question  as  ti^  the  remaining  cou- 
poM  attachea  to  the  nine  bond.  But  under 
ifctArtof  Jan.  14, 1882.  the  collector  ia required, 


bt  ^EBoiae,  to  collect  monej  for  the  laiea 
«^kA  tbcFf  are  Imdered ;  and  tliat  monev  is 
M  fml  iuo  the  Treasuij  of  the  Commonweutb, 
^  act  lo  be  ratonted  anleas  the  taxpayer,  upon 
nB7  Bwwitation  of  coupons  for  taxes,  goes 
ita^  tbe  Jury  trial  prescribed  by  that  Act, 
iMitH  a  Trnict  establfahlng  tbeir  genuineness 
■d  kfal  receJTability  for  taxes  and,  in  the 
rtBiMaii  appeal,  wcuTesanafflnimnceof  the 
aial  ia  Us  favor.  The  verdict  and  Judg- 
■i  to  MW  oonptm  do  not,  under  that  Act, 
-eaoiDeaess  of  other  coupons  of 
Thus  it  ia  demonstrably  clear 
tiM  iW  taxpaya,  before  be  can  enforce  the  re- 
eapl  at  (be  entire  dxty-elght  coupons  of  one 
tend  fv  tlOO,  may  be  reoi&ed  to  have  at  least 
a  MiBy  Jury  trials,  covering  predsely  tbe  same 
jtmiM,  aa  tt^re  may  be  occadons  to  use  coupons 
a  ftfm^i  of  taxes.  Certainlv,  tbe  taxpayer, 
d  sM  aa  attorney,  cannot  aafely  go  before  the 
fMj  wiibput  an  atlomey  to  represent  hfm.  It 
».  (fcocfofv,  altnoet  abaolntely  certain  that  bis 
iK—y'a  fee  aod  tbe  cost  for  each  Jury  trial 
Til  be  aeneral  time*  greater  than  the  amount 
<f  Accobpctia  involved.  The  result,  then,  ia 
'.M  be  vil)  loae  more  by  presenting  his  cou- 
^ci  in  payment  of  bis  taxes  than  by  making 
ij  ab*aliiM  gift  of  them  to  tbe  Commonwealth. 
.lad  tbe  lemMly  th<is  given  by  the  statutes, 
;■■»!  aft^  tbe  ccminct  was  made  Tnr  the  en- 


«lvcd  for  taxes,  when  of- 

-.  _    to  be  adequate  and  effica- 

■^  aad  DoS  aa  Impainuent  of  tbe  Eubstaotial 
~  ''^  tt*^  br  tbecontract.   My  brethren,  dis- 
j  -*~''**"c  that  the  le^lation  of  1882  is 
■iBty  to  tbe  Siaie'f  crailiors  and  has  im- 

"- erdal  value  both  of  the  bonds 

■,lneffectandby  arclincment 
.  _         ^1  am  onahic  to  comprehend, 
Lui  thtf  Mscfa  kgittotlon  doea  not  burden  the 
—  — '" — ■  tor  tbe  enfoieement  of  the  contract 
a  or  restrictions  incon- 

.  elieving,  as  I 
r  tbat  it  is  in  direct  conflict  with 
■TV  •d}a4iCM'  '^^  cited,  eitlicr  by  the  court 
V  ty  w  tea«ber  Field,  but  tbat  tbe  new  rcm- 
*n  ■  waqaai*  mad  efllcaciouii.oot  fortheprcH- 
'vnsa  aaid  eafaccMnent,  but  for  itic  deairuc- 
'■J"^  tl  Ibe  nMitrarl.  Tbe  bolder*  ft  Itio  bonds 
I  mn  placed  by  tbe  legislation  of 
"'  a  when  it  is  useJen  and  im- 
.Nnme  tbe  ronedles  thereby 
:"«  To  my  nlnd  lU*  i*  n  perfectly  appar- 
-^  *m  I  ^rtwM  bave  denned  It  tDipoarible  thnt 
t  virw  could  be  entertained.  It 
'  at  the  court  pUce<i  its 
d  tbat  tbe  change  in 
:  Orso. 


"m  wfth  «r  impaiiins;  its  obligation 
:  (  i«i^  to  soiJt  conclusiou.Deliev 


the  remedy  has  not,  in  legal  effect,  Impaired  tb» 
obligation  of  tbe  contract,  and  not  upon  the 
ground  that  this  suit  is,  within  the  meaning  of 
the  Federal  Constitution,  a  suit  against  the  State. 
Nor  could  it  be  placed  upon  tM  latter  ground 
without  overturning  the  settled  doctrines  of  thi* 
court.  Davit  v.  Orag,  19  Wall.,  808  [SB  U.S., 
XXI..  4471 ;  (Mom  y.  Banln  9  Wheat,  7B8  i 
BoardofLtqvidaticn  v.  MeOomb,  93  D.  8.,  (SI 
[XXm.,  628],  It  la  a  case  in  which  a  plain  of- 
ficial duty,  requiring  no  exercise  of  discretion,  i 
is  to  be  performed,  and  where  performance  In' 
the  mode  stipulated  by  tbe  contract  is  refused, , 
In  such  cases,  any  petwn  who  will  sustain  per- 1 
Honal  injur;  by  such  refusal  may  have  a  man- 
damu»  to  compel  its  performance.  Board  oj 
IAguidation\.  MeCornb,  fupra.  The  Acta  oC 
lw3,  in  their  application  to  the  bonds  issued 
under  that  of  1871,  are  unconstitutional  and 
void,  because  they  impair  the  obligation  of  tbe 
contract  between  tbe  parties,  llie  way  is, 
therefore,  clear  for  the  court  to  apply  the  rem- 
edy allowed  ^  the  statute  when  Qie  contract; 
was  made,  lliat  remedy  Is,  In  law,  unaffected 
byaabsequentunconstitutionallegialatlon.  The 
defendant  cannot  plead  such  legulation  as  an 
excuse  for  the  non-performance  of  a  plain  of- 
ficial duty,  requiring  no  exercise  of  discretion, 
because,  as  held  In  Board  of  Liquidation  y. 
Jff  Omi,  supra,  in  accordance  wiUi  settled  prin- 
ciples, an  unconstitutional  law  will  be  treated 
by  the  courts  as  null  and  void  ;  and  If  the  of- 
ficer plead  tbe  authority  of  an  unconstitutional 
law  for  the  non-performance  or  violation  of  his 
dutj-.that  will  not  prevent  amafniamuifrombe- 
ingissued,  or  an  injunction  being  granted  when 
lliat  is  necessary  to  prevent  threatened  injury. 
One  word  In  this  connection  about  Tenneitee 
V.  Sneal,  06  U.  8.,  69  [XXIV.,  610],  to  which 
the  court  refers  m  authority  for  the  present  de- 
cision. In  the  brief  of  the  Attomey-Oeneral  of 
Virginia  Che  names  of  the  Jusdces  who  partici- 
pated In  that  decision  are  given,  and  mine  is 
E laced  among  the  number.  This  Is  an  error 
Lto  which  counsel  naturally  fell  by  reason  of 
the  fact  that  there  are  casesin  the  same  volume 
preceding  I'ennetiee  v.  Siired,  and  cases  In  the 
Pi-cvious  volume  of  our  reports,  in  the  decision 
of  which  I  participated.  In  fact,  however,  that 
ciu«  was  determined,  and  the  decision  therein 
announced,  before  I  became  a  member  of  this 

Touching  Tennettee  v.  Bneed,  I  nuy  say  tbat 
it  docs  not  militate  gainst  the  views!  have  ex- 
pressed.   Upon  the  face  of  that  decision  it  ap- 


held  that  when  the  contract  there  in  queslio 
was  made,  no  remedy  by  mandamai  was  given 
against  an  officer  of  the  Bt«le,  charged  with  the 
collection  of  the  revenue.  AJid  to  show  tbat 
the  court  did  not  have  before  it  and  did  not  de- 
cide any  case  of  tbe  impairment  of  tbe  obliga- 
tion of  a  contract  iJirouEh  tbe  withdrawal  of  ex- 
isting remedies  liy  sunecqucnt  legislation,  I 
quote  this  buiguage  from  the  opinion  of  Jtr. 
Juttiee  Hunt,  speaking  for  the  court:    "The 
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of  mv  brother  Field,  I  content  niTseUwith hb7' 
ing  tnat  the  principles  of  law  applicable  to  the 


present  cases  are  slated  tn  McVneken  v.  ffat/- 
ward,  a  How.,  608,  812,  919,  where  this  court, 
spMblng  bf  JA*.  Jitttiee  Baldwin,  said:  "  The 
oDligatlon  of  a  contract  condsta  in  its  binding 
force  on  the  partj  who  makes  it.  This  depends 
upon  the  laws  in  cslstence  when  ft  la  made. 
Theae  are  nece«saril;  referred  to  In  all  contracts 
and  form  a  part  of  them,  aa  the  measureof  the 
obligations  to  perform  ihem  by  the  one  party 
and  the  right  iicquircd  by  the  other.  There  can 
be  no  otiier  standard  by  which  lo  ascertain  the 
extent  of  either,  than  that  wliich  the  tcmts  of 
the  contract  indicate,  according  to  their  settled 
legal  meaning;  when  itbecomescomiummated, 
the  law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted  for, 
and  gives  the  other  a  ri^ht  to  enforce  the  per- 
formance by  the  remedies  tbeu  in  force.  If  any 
subsequent  law  affect  to  diminish  the  duty,  or 
to  impair  the  right,  it  neceKsarily  bears  on  the 
obllsation  of  the  contract  In  favor  of  one  partv 
to  the  injury  of  the  other;  hence,  any  law  which 
in  its  operation  amounts  to  a  denial  or  an  ofr- 
18111  ^fuction  of  the  rights  accruing  by  a  contract, 
though  profeswng  to  act  only  on  the  remedy,  is 
directly  obnoxious  to  tlie  prohibition  of  the  Con- 
eUtutlon.  •  •  •  The  obligation  of  the  con- 
tract between  the  parties  in  Uua  case  was  lo  per- 
form the  promises  and  undertafaings  contained 
therein;  the  right  of  the  plaintiff  was  to  dam- 
ages for  the  breach  thereof,  to  bring  suit  and 
obtain  Judgment,  to  take  out  and  prosecute  an 
execution  again-st  the  defendant  till  the  judg- 
ment was  satiafied.  pursuant  to  the  existing  laws 
of  Illinois,  These  laws  giving  these  rights  were 
as  perfectly  binding  on  the  defendant,  and  aa 
much  a  part  of  the  contract,  as  if  they  had  been 
set  forth  in  its  stipulations  in  the  very  words  of 
the  law  relating  lo  judgments  and  executions." 
Mr,  JiuUee  BtOTV,  in  his  Commentariea  on 
the  Constitution,  Vol.  II.  p.  245,  says  that  any 
deviation  from  the  terms  of  acontract,  by  post- 
poning or  accelerating  the  performance  it  pre- 
scribes, or  imposing  conditions  not  expressed  In 
the  contract,  or  dispensing  with  the  perform- 
ance of  thoae  which  are  a  part  of  the  contract, 
impairs  its  obligation.  And  Judne  Cooley,  in 
his  treatise  on  Constitutional  Linulations,  sum- 
marizes, as  I  think  correctly,  the  doctrines  of 
numerous  adjudged  cases  in  this  and  other 
courts,  when  he  says  that  "Where  a  slatule 
does  not  leave  a  party  a  subetantiol  remedy,  ac- 
cording to  the  course  of  justice  as  it  existed  at 
the  lime  the  contract  was  made,  hut  shows  upon 
Its  face  an  intention  to  clog,  hamper  or  embar- 
rass the  proceedinga  to  enforce  the  remedy  so 
as  to  destroy  it  entlrelr,  and  thus  impair  the 
contract,  so  far  as  it  is  In  the  power  of  the  Leg- 
islature to  do  it,  such  statute  cannot  be  regarded 
as  a  mere  regulation  of  the  remedy,  and  is  void" 
<p.  289);  language  strikingly  api^icable  to  the 
legislation  of  Virginia. 

By  an  Act  passed  by  the  Legislature  of  Vir- 
;^nia  on  the  Ttb  of  March,  1872,  collectors  of 
.  taxes  were  required  lo  accept,  in  payment  of 

taxes,  nothing  hut  gold  and  sUver  coin.  United 
Slates  treasury  notes  and  notes  of  national  banks. 
But  the  SupremeCourtof  Appeals  of  that  Com- 
monwealth pronounced  it  lo  be  unconstitutional 
4S4 


aa  applied  lo  the  holders  of  bonds  and  coapons 
iBeuedanderlbeFundingActof  1871. 220caiL, 
SS8;  24  Id.  166;  80  Id.  187.  Other  statutes  nm 
subeequently  passed  plainly  having  for  tbA 
object  the  des&uction  of  the  contracts  nude  ui- 
der  and  in  pursuance  of  the  Fundiiig  Ad  cf 
1871.  The  constitutional  validity  of  Uist  legis- 
lation was  involved  in  Hariman  v.  Oranlatv.  \ 
102  U.  8..  8T2  [XXVL,  371].  This  court  I  here, 
with  only  jne  dissenting  voice,  sustained  tlie 
right  of  tuzpayers,  holding  coupons  issued  un- 
der the  Act  of  1871  to  have  them  received  in 
payment  of  taies.  t^^ually  came  the  enai^menK 
of  1S8S,  which  have  so  changed  the  romedks 
existing  when  bonds  were  issued  undertbeAc: 
of  1R71  that  taxpayers  holding  couponsnfsuch 
bonds  cannot  use  them  In  payment  of  taI«^ 


compliance  with  their  conttact  tfian  the  coupona 
are  worth. 

I  cannot  agree  that  the  courts  of  the  Caioa 
are  powerless  against  stat«  legislation  which  if^ 
so  manifestly  designed  to  destroy  contract  rigbls 
protected  by  the  Constitution  of  the  Veiled 

Witiiout  stopping  to  speculate  opon  the  dis^ 
astrous  consequences  which  would  result  both 
to  the  business  interests  and  lo  the  honor  of  the 
country  if  all  the  States  should  enact  statutes 
similar  to  those  passed  by  Virginia,  I  sum  up 
what  bas  been  so  imperfectly  said  by  me:  if,  as 
is  conceded,  Anloni  u  entitled  by  tbecontisct. 
10  bavehlscoupon  received  in  payment  of  taxes, 
when  offered  for  that  purpose;  and  If,  as  istlsi 
conceded  in  the  opinion  of  the  majority,  hewis 
entitled,  by  the  laws  in  forcewhenihecontran 
was  made,  to  the  remedy  of  mand^mtuiocoiii- 
pel  the  Ua  collector  to  receive  his  couponsand 
discharge  pn>  ia/ito  his  taxes,  it  is  clear  that  the 
subsequent  statute  does  impair  the  obligsliaB 
of  the  contract,  by  imposing  new  and  buiden- 
Bome  conditions,  which  not  only  prohibit  the 
collector  from  receiving  coupons  in  payment  of 
taxes  when  offered,  but  require  the  taxpayeito 

By  his  taxes  tn  money,  not  lo  be  returned  lo 
n  unless,  upon  the  occasion  of  each  tender  of 
coupons,  he  submits,  without  the  poasitHlity  of 
recovering  his  costs  of  suit,  to  a  Jury  trial  and 
proves  to  Uie  satisfaction  of  twelve  Jurymen  tbii 
the  coupons  tendered  are  genuine  and  l^sUy 
receivable  for  taxes. 

Upon  the  grounds  stated,  I  dlnent  from  the 
judgment. 

CM.''~ut  D.  a.,  sn,  280,  »e  at,  840. 


NEW  TOEZ  QUAKANTT  akd  IKDEHSI- 
TY  COMPAKY  etal..  Appf.. 

MEMPHIS  WATER  COMPANT.  TAXtNO 
DISTRICT  OP  SHELBY  COUKTY,  TEN 
NESSEE,  Substituted  for  the  Crrv  of  Ukm 
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(See  a  C,  IT  Otto,  Xb-an.) 
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UikMnrt  liaa  •qottabtooiM,  prooeed  In  a  < 
4  igdir  for  (he  raeoreiy  of  the  aaoBBiid,  eofa 
■atlto  iliiiMiiii  III  rriiiiiiiiil  I     liii[iiiiiii  iillli 
t  cartmtn  lK»dlioU«n,  wliOM  botuli  with  othan 
waitmoani  bjr  «  oommoa  Dxctgage  >1v«b  br 
oipotatlcio,  Oled  ■  Mil  to  raoorer  o««uii  moiw). 
■n^pj  to  tw.dup  oo  »  olmteMct  mde  br  tlw  dty  of 


I  ^11  I  lntbeiport««go— jMtottbet .,  _-_ 

^&Adi :  held,  thMHthe  iRmnd  ■nimttbeaty 
na  oocniBMe  At  law  in  tlie  naiiia  of  tM  mortcBsor, 
alDo^aoWebcnmataiieeibainsiliownfor  •  i«- 
«B>aqaltT.  tba  un  diould  teAmlMed. 

t  nar&fled  atttm  OoorM  mdmiWIt,  In  tMw  ot 
tta  Act  at  CoBgrtm  declarlns  thM  •una  in  equitv 
*<D  not  b«  p  fined  wbmt  pWln,  adMuote  •od 
faalMB  imudj  mar  be  badat  law.ilMHildenfoToe 
ttaralaatoraataMd: 

[No.  160.] 
t.H.IS83.   Dtddect  Mar.  11.1889. 


AFPZJX  from  the  Circuit  Court  of  the  Uiiit«d 
Stttator the  Wertetn  District  of  Tennessee. 
The  hiKoiT  and  fact*  of  tbe  cue  fully  appear 
t*  the  opiohMi  of  Dte  court. 

MimiK  Wm.  M.  Baadolph  and  FiUmon 
BmH,  for  appellaau. 

Jkmn.  j;B.  Helak*!.  and  C.  W.  HeiOxa 
Iv  tbe  Taxing  District,  appellee. 

!      Jlfr./«MtM«Bf«dl«rdeliTeiedtlieoptniiHiof 

TUi  aae  waa  conunenced  bj  a  UU  Inequltj 
fcd  br  tbe  New  York  Guarant  j  and  Indemnity 
Ta^naoj  aikd  others,  holdera  of  bonds,  of  the 
m  Water  Company,  aninit  said  Water 
.  ttte  City  of  UempUs,  the  trustees  of 
iuanpife  gtvea  to  secure  said  bonds,  andcer- 
M^  a(£en  m  tbe  bondholders  and  persons  io- 
MMMed.  Tbe  prindpal  object  of  the  bill  was 
to  hai«  declared  ralla  a  cenoio  contract  made 
b«WBc»  the  dn  and  tbe  Water  Company,  and 
>aa«Hl  tbe  atj  to  comply  with  its  terms,  in 
Lftfa-tW  the  tooneya  aDeera to bedue  thereon 
ftoB  Ibc  dly  micbt  be  ap^ied  to  the  payment 
^  '.he  bonds  hdd  by  the  compIainanlsaQd  olb- 
cn.  ilw  arid  contract  being  included  in  the  mon- 
fapR.  nme  was  abo  a  prayer  for  a  sale  of  all 
4r  fiiuftenf  and  prirU^^  of  the  Water  Com- 
7^*  BMfT  Itw  mortgage,  and  an  alternative 
micr  thai  the  said  contract  might  becaoceled 
tfikcoanaboaUboldlttobevold,and  that 
tt^  Ifae  dty  might  be  compelled  to  pay  up  a 
lion  It  h^  made  to  the  stock  of  the 


wirfe  ibe  bin  was  founded  may  be  briefly  stated 
mhOrm,: 

TW  rbarier  of  tbe  Ci^  of  Memphis,  amongst 
lirr  ihiBgi,  ooaferred  upon  Its  corporate  aa- 
'aarKse*  iIk  power  of  sumdyliig  the  city  with 
wi^  f r«  aO  puiposM.  But,  on  tbe  imb  of 
T^Kmrr.  ISw,  an  Act  was  passed  cbaiterlng 
»»  Mm^Ui  Wsur  Company,  aitd  glrlng  to 
s  ibB  rwHudwm  pHTOege  of  bying  down  water 
y^—  nd  eilewtng  aqneducta  and  conductors 


"i^r.  tf  pvbUc  works.  Under  thb  charter, 
tw  CcMOMBy  ea^mcBoed  operations  tor  laying 
r^«  aad  «t«ctiag  work*  wttbont  tbe  acqules- 
'nB  M  fk«  dly  sotbecitiea.  Hm  d^  under- 
ki*  •»  (.aij  oM  a  cooaier  scheme,  wblch  had 

^1  I  iBiiiii.    iiiiii  iiiiiiiiiirii  T .im. 

ms  9a4c^MBt  of  tbe  Supreme  Court  of  Tennes- 
^  tn^ktatelt&eWalvCoinpaBy'seicliislTe 
A^.  aad  flB)eMag  tbe  cby  from  inlerfertog 
am  n  Orro.  V.  B..  Boos  97. 


therewith,  tbe  court  holding  In  subslaace  that 
the  exclusive  right  given  to  the  Water  Company 
suspended  that  of  Oie  city  for  the  period  named 
in  tbe  former's  charter.  Thereupon,  on  tbe  18th 
of  January,  1873,  tbe  dty  and  the  Water  Com- 
pany entoed  into  a  contract  whereby,  amongst 
other  things,  the  Water  Company  agreed  to  FSOT] 
erect  waterworks  in  the  city,  including  a  cer- 
tain number  of  street  hydrants,  of  s  pecuUsr 
construction,  which  the  dty  agreed  to  nire  for 
the  purpose  of  extinguishing  ores,  and  to  pay 
therefor  a  certain  annual  rent;  and  it  was 
mutually  agreed  that  the  dty  should  receive  one 
half  of  the  Company's  capital  stock,  amounting 
to  1100,000. 

Immediately  after  this  contract  was  execut- 
ed, the  Water  Company  took  measures  to  nlee 


aeed  of  trust  in  tbe  nature  of  a  mortgage  to  F. 
S.  Davis,  T.  R.  Famsworth  of  Memphis,  and 
J.  L.  Worth  of  New  York,  wheieby  they  con- 
veyed all  their  franchisee,  lands,  wells,  pumpe, 
machinery,  pipes  and  other  property  then  held 
and  thereafter  to  be  acquired,  and  all  the  in- 
come which  they  micht  thereafter  "Receive, 
acquire  or  become  entitled  to.iDcluding  all  sums 
of  money  which  the  party  of  the  first  part  may 
become  entitled  to  receive  from  theCity  of  Mem- 
phis under  and  by  virtue  of  a  contract  made 
and  entered  Into  tietweenthe  said  City  of  Mem- 
phis and  the  said  party  of  tbe  first  port  hereto 
on  the  18th  day  of  January,  A,  D.  1872."  This 
deed  iras  declared  to  be  given  for  the  purpose 
of  securing  the  payment  of  six  hundred  bonds 
of  (1,000  each,  payable  to  bearer,  with  interest 
at  seven  per  cent  per  annum  semi-annually.  In 
case  default  should  be  made  in  payment  of 
prindpai  or  Interest,  power  was  given  to  the 
trustees  to  take  possession  of  the  property  and 
books  of  the  Company,  and  to  collect  all  moneys 
due  to  it,  iDcluding  all  suras  due  or  coming  due 
from  tbe  City  of  Memphis  under  the  said  con- 
tract, and  to  apply  the  same  to  the  payment  of 
unpaid  Interest  on  the  bonds;  snd,  if  two  suc- 
cessive instaUmetits  of  interest  should  be  unpaid 
the  prindpai  to  become  due,  and  at  the  request 
of  a  majority  in  interest  of  the  boodholders.the 
trustees  should  take  possession,  give  notice  and 
—Jl  the  entire  property  for  cash  and  apply  the 

ime  to  tbe  payment  of  prindpai  and  interest 

1  the  bonds. 

The  bonds  provided  for  bv  this  mortgage 
were  duly  issued  and  dispoaeaof ,  and  the  com- 


malnder  beluE  made  defendants. 

It  Is  alleged  and  not  denied,  that,  on  or  prior 
to  the  first  of  April,  1878,  the  waterworks  were 
completed  and  In  operation,  and  the  hydrants 
stipulated  for  In  the  contract  of  January,  1872, 
were  used  by  the  dty.  But  the  city  refuslngto 
c^  the  rent  therefor,  a  suit  was  brought  by  the 
Water  Comprjiy  against  the  dtr  to  recover  the 
first  installment  of  rent  due.  After  tbe  plead- 
ings were  tiled,  the  writ  and  decUratton  were 
amended  by  consent  so  aa  to  be  in  the  name  of 
the  Water  Company,  (o  tlu  use  of  Davis,  Fams- 
worth and  Worth,  trustees  of  the  mortgage. 
The  cause  was  tried  hi  April,  18T4.  and  a  ver- 
dict was  given  and  Judgment  rendered  for  the 
plalntifli.  The  Snpieme  Court  of  Tetmessee, 
on  writ  of  error,  reversed  this  Judgment  in  De- 
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cember,  18TS,  and  awarded  a  new  trial,  tbe 
court  bolding  that  the  contract  between  tbe  <Atj 
and  tbe  Water  Companv  was  ultra  Hrei  of  the 
citT  and  abaolntely  vdo. 

In  the  meantime,  in  Hay,  1S70,  wliUst  the 
writ  ol  error  was  pending,  at  tbe  request  of  the 
requisite  number  of  bondholders,  the  trusteea 
of  tbe  mortgage  took  possession  of  ibe  property 
of  the  Water  Company,  and  proceeded  to  sd- 
vertise  the  same  for  sale.  Thereupon  one  T. 
W.  Yardley,  a  bolder  of  some  of  the  bonds, 
filed  a  bill  In  equity  in  the  Chancery  Court  of 
Shelby  County.  Tennessee,  alleging  that  the 
New  York  Quarauty  and  Indemnily  Company 
bad  obtained  the  bonds  held  by  it  for  an  usuri- 
ous and  corrupt  consideration,  which  made  it 
Inequitable  for  that  Company  to  hold  the  said 
bonds,  or  at  least  for  tbe  full  amount  thereof; 


X  of  the  property;  and  be  prayed  for 
aniDJuncUon  to  prevent  the  sale,  and  for  an  in- 
vesti^tion  of  the  true  amount  due,  if  aDytbing, 
to  sajd  New  York  Guaranty  and  In&mnity 
Company.  AU  the  bondholders  as  well  as  the 
Water  Company  itself,  were  made  parties  to 
the  suit,  A  temporary  injunction  was  granted. 
On  the  Sftth  of  May,  18TG,  a  decree  was  made 
by  consent  of  all  parties,  that  the  property 
should  be  exposed  for  sale  by  the  trustees  on 
Biity  days'  notice,  whenever  the  court  in  its  dis- 
ronai  "*"•"'  should  so  order,  on  the  demand  of  the 
[800]  requisite  number  of  bondholders,  and  tliat  Ihe 
mutual  rights  of  the  parties  to  a  distribution  of 
the  proce^  should  be  ascertained  by  tbe  fur- 
ther litigation  in  the  cause;  the  trustees  in  the 
meantime  to  keep  possession  of  the  property  and 
account  for  all  receipts  and  espenditurea  An 
amendment  to  the  bill  was  uterwaids  died, 
which  prayed  an  account  to  lie  taken  of  the 
amount  Justly  due  to  all  parties,  and  for  a  fore- 
closure and  sale  of  the  mortniged  premises. 
Answers  and  cross-bills  were  filed,  nearly  all 
the  bondholders  appearing,  to  assert  their  rc- 
specdve  interests.  In  January,  1876,  the  cause 
waaremoved  tolbeCireuitCourtof  tbe  United 
Stales,  and  further  proceedings  took  place  in 
that  court.  On  the  15th  of  May.  1876,  the  trust- 
ees, at  their  own  request  and  with  the  assent  of 
all  parties,  were  by  decree  discbareed  from  tbe 
custody  of  tbe  waterworks,  and  the  president 
and  secretary  of  the  Water  Company  were 
placed  in  charge;  but  it  was  stated  in  the  decree 
that  tbe  property  was  not  thereby  restored  to 
tbe  Company  itself,  but  to  be  operated  in  tbe 
interest  of  the  bondholders,  and  at  all  times 
subject  to  the  supervision  and  control  of  tbe 
court.  In  March,  1877,  a  few  days  after  tbe 
filing  of  tbe  bill  in  the  present  case,  a  decree 
was  made  dismissing  Yardley's  bill  and  tbe 
several  cress-bills.  An  appeal  wastakentothis 
court,  but  was  dismissed  for  want  of  prosecu- 
tion. On  the  2d  of  June,  1679,  after  tbe  final 
decree  was  made  In  tbepresentcase,  thecirctdt 
oourt,on  the  application  of  the  Ne  -York  Guar- 
anty and  Indemnity  Company  and  others  hold- 
ing a  majority  of  tbe  bonds,  made  a  decree 
in  the  Yardley  suit,  in  pursuance  of  the  con- 
sent decrees  of  May  28,  1875,  ud  May  15,  IPTB, 
ordering  a  sale,  by  a  commissioner  iippointed 
for  that  purpose,  of  all  the  franchises,  rights. 
privileges,  and  property  conveyed  by  the  deed 
of  mortgage,  and  authorizing  the  commissioner 
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erty,  and  foreclosing  the  equi^  of  redemptioD, 
In  answer  to  an  application  of  the  appellsLte 


BO,  and  the  purchase  money  paid,  and  thilis 


In  tbe  present  case,  the  principal  dcftcfttet 
up  by  the  City  of  Memphis,  by  onswtr  acd  ci- 
murrer,  was  the  alleged  illegalily  of  Ibe  res- 
tract,  aa  adjudged  by  tbe  Supreme  Couil  d 
Tennessee.  It  was  also  insisted  that  there  vb>  [I 
a  complete  and  adequate  remedy  at  law;  ibit 
if  there  was  any  cause  of  action  or  complaint, 
it  was  vested  in  the  Water  Company  snd  Ibe 
trustees  of  the  mortgage,  all  of  whom  lefidein 
Tennessee;  and  that  £e  complainants,  if  Ibey 
have  any  claim,  acquired  it  through  tbe  ossipi'- 
ment  of  the  Water  Company,  which,  iifelf, 
could  not  maintain  a  suit  In  the  United  Elsies 
Court.  Tbe  circuit  court  concurred  In  the  vitw 
taken  by  the  Supreme  Court  of  the  Slate,  and 
held  that  the  contract  on  the  part  of  the  ciiv 
was  ullru  Txrea  and  void,  and  dismissed  the  Lill 
by  a  final  decree  rendered  May  27,  1879.  From 
this  decree,  the  present  appeal  was  taken. 

Tbe  "lain  object  of  the  bill  was  to  enforce 
tbe  performance  of  the  contract  made  between 
(be  City  of  Memphis  and  the  Water  Comf  anr; 
to  have  it  declared  binding,  and  to  compel  the 
city  to  pay  the  rents  due  under  it,  in  ordertbat 
they  mignt  be  applied  in  satisfaction  cf  the 
bonds  tuld  by  the  complainants  and  olheia. 
There  was  added,  it  is  true,  a  prayer  fcr  tbe 
foreclosure  and  sale  of  tbe  moHgaeed  property, 
and  tbe  application  of  the  proc^ds  to  Ihe  pay- 
meut  of  the  debts  received.  But  this  latter  nlief 
was  already  provided  for  by  the  consent  de- 
crees entered  m  the  Yordlev  stiit,  which,  as  wi' 

I  now  informed ,  have  been  carried  into  eileti 

tbe  Instance  of  the  appellants  IhcmEetvts 
pending  this  appeal.  Tbe  important  qnesiicn 
-    bo  considered  is,  whether  the  princip«l  retiel 

ayed  for  can  be  granted  in  this  suit. 

The  contract  souglit  to  be  enforced  was  net 
made  with  the  complainants;  nor  has  il  ever 
been  assigned  to  tbem.  It  was  made  with  the 
Water  Company,  and  its  interest  therein  was 
assigned  to  the  trustees  of  the  mortgage,  as  part 
of  the  security  for  the  payment  of  the  bonds 
held  by  tbe  complainants.  Whatever  interest 
Uie  complainants  have  therein  they  derive  as 
beneficiaries  under  the  mortgage  throng  tbe 

'  nment  whicli  it  conUuned.  They  etand  i& 
3tter  plight  for  the  maintenance  of  tbe  m>t 
than  the  trustees  would  if  they  had  brought  L(. 
There  seems  to  be  no  reason,  indeed,  why  the 
suit  was  not  brought  by  the  trustees.  No  klle- 
gallon  is  made  that  they  were  even  unwilling 
to  bring  it.  The  legal  interest  of  the  moTlgage 
was  in  them,  and  they  were  the  proper  repre- 
sentatives of  all  tbe  bondholders,  ana  the  moht 
proper  persons  to  proltct  the  trust  in  their 
hands.  Indeed,  they  did  bring  a  suit  lo  enforre 
tbe  contract  The  action  at  law  brought  in  the 
name  of  the  Water  Company  against  Ibe  city 
for  the  recovery  of  tbe  first  inslallment  of  iru^i 
was  prosecuted  for  tbe  use  of  the  trustees;  azA 
this  was  really  the  proper  mode  of  proceeding. 
Had  tbe  judgment  in  that  case  been  a  fiok]  one. 
the  questions  raised  in  this  cwiae  would  bave 
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hco  na  >«d£E!afti,- bnt  a  new  (jUI  being  ordered 
J  tilled  to  have  this  effect.  Tttereupon,  short- 
If  liter  the  dedmon  of  the  Supreme  Court  was 
mdcred,  tlie  {uiiicip*!  boDdnoldeiE,  without, 
u  Car  ■>  tppam,  ■"^Hng  any  effort  to  Itave 
Utoit  fuitber  proeeculed,  brought  ihia  bi 
ts  ibe  Federal  Court  in  their  own  names 
ctapUoants,  and  seek  in  this  indirect  way 
KcmpUdi  the  tame  purpose  which  was  l. 
imted  lo  be  obtained  b7  the  direct  proceeding 
■I  IH  Mate  coon.    It  is  a  manifest  atiempt  '  ~ 
nade  the  decision  of  tlie  case  by  that  cou    . 
■Iticb  iMd  full  and  adequate  juriaaUction  of  the 
wbjnt. 

U  *aa  objected  in  limine,  by  the  demurrer  i 
fbi  Id},  that,  as  the  comptainants  claim  under 
tkr  *— 'f— ""'  of  (he  coairact  made  to  Uie  trusi- 
A  Ihr  circuit  court  liad  no  jurisdiction,  he- 
natt  (he  Water  Company,  with  wliicb  the  con- 
e3-l*aaiBade,aiid  which  made  the  assignment, 
^  I  ritiwn  of  Tennessee.  This  objection  is  iu- 
••■ed  OB  hen  and  would  seem  lo  be  coacluEive, 


in  <JL  Vaicb  8,  1875  [18  Stat,  al  L-.  4T0J.  de- 
•  limifaal  no  circuit  ordistrict  court  shall  have 
-Ypw-~t  of  any  suit  founded  on  contract  in 
ftnv  of  aa  assignee,  unless  n  suit  might  have 
^  pnaMuied  in  such  court  to  recover  there- 
•■  il  ao  aarignment  had  been  made.  This  suit 
>  fovnded  on  the  contract  between  Ibecitj  and 
y  Company;  the  whole  claim  of  the 
V  benefit  therefrom  depends 
fvo  ibe  aadgnment  thereof  coDlaincil  in  the 
■ai|9kge  dedd;  and  although  the  trustees  of  the 
vinpit/t  are  the  real  aaaignees,  the  bondliold- . 
—    ■       *    ■       «  tniM,  claim  uuder  them  and  , 

^   .1  plane,  as  r(4;ards  the  right  i 

■r.  than  the  trastees  themselves.  The 
MBl*,  however,  Insist  that  this  suit  ii 
iMs  by  Ibe  circuit  court  by  reason  of  lliat 
"wi's  haTinKJodicial  poasesslon  and  control  of 
"^  "      "  property  in  the  Tardley  suit. 

ftaa-iilla  in  Ihnt  suit,  it  bos  been 


obi^ierpl 


considered  a  raoper  proceeding  for  enforcing  its 
collection.    The  view  we  have  taken  with  re- 


'wistaaTioKjn 
Jaongajred  p 


Therefore, 
■  iw  «■  males  to  the  waterworks  tberaselves, 
■d  ■!  the  pn^erty  comprised  in  the  mortgage 
■U4  it  soMcpdMe  of  actual  possession,  the 
'■lAiee  cf  Ibe  appellants  may  be  correct.  But 
'it  f  Ihb  agatnat  the  city  does  not  lie  in  posses- 
■••.bu  la  ooDtrart  alone.  The  contract  Itneif 
W9  W  Mb}tct  to  lale  as  part  of  the  mortgage 
MMt;  hot  tbe  pTX)ceeds  of  the  contract,  the 
Wy  aDrged  to  be  due  from  the  dty  to  the 
*arr  Cospuiy  noder  it,  has  never  been 
'~~  '  ioa,  and  tbe  Ci^  of  Memc . 

y  to  pay  it  In  order  to  redu 
:  money  claimed  to  Ik  due,  and 
.  1  k  to  tbe  cootnd  of  tbe  court,  the  ordi- 
My  Kode  <tf  enforcing  the  contract  must  be  re- 
•Vkri  M.  Ii  nuy  be  that  tbe  circuit  court  had 
NUngtobehad 
1  of  I 


SHttaad.  bat  tl  most  bea  properproceedin) 
■%w^»othwnW»nr  of  tbe  demand.  Ifapron 


Paf  ■.  Ar  dreoll  court  ml^t  probably  onler 
M  nHaaa  nl  tbe  morlmire  to  bring  an  action 
•  >*aMr.  b«  aUD  In  oQUlly  would  hardly  be 
•■  n  Ono. 


the  propriety  of  the  proceeding  in  tbif 
tuK,  lurenlorclngthe  contract  against  the  dty, 
renders  it  unnecessary  to  determine  the  question 
raised  on  tbe  assignment  of  it  by  a  citizen  of 
Tcnaessec.  Wlielncr  the  contract  Is  oris  nota 
valid  one  and,  if  valid,  what  are  the  obligutiona 
of  tbe  dty  under  it  and  the  damages  for  tbe 
breach  thereof,  are  pure  questions  of  lew, which 
the  city  cannot,  under  oitiinarj  circumstances, 
be  compelled  lo  litigate  n'ith  any  other  party 
than  tbe  Water  Company  or  its  legal  asftigns. 
If  the  parties  having  the  legal  interest  refuse  to 
sue,  those  having  the  beaencial  interest  will  be 
authorized  to  use  their  names  on  giving  them 
proper  indemnity  against  costs.  The  city  has 
a  right  to  be  confronted  with  those  who  haro 
the  legal  interest  in  the  contract,  unless  they  ab- 
solutely refuse  the  use  of  their  names,  or  special 
circumstanoea  exist  which  would  prevent  or 
greatly  embarrass  the  prosecution  of  tbe  suit 
It  does  not  lose  its  right  to  a  trial  at  law  by  any 
pledges  or  assignments  which  the  Water  Com- 
pany may  make  of  its  interest  in  the  contract. 
Buch  pledges  or  assignments  may  create  equita- 
ble rights  In  regard  to  that  interest,  as  between 
tbe  Water  Companv  and  the  asdgiieesi  but  the 
~}ntract,  so  faraa  tnc  dty  is  concerned,  remains 
_  niattisr  of  legal  cognizance.  If  a  merchant 
should  pledge  nis  bills  receivable  aasecurity  few 
a  loan,  any  equitable  rights  which  arise  between 
IiitnaudhiapledgeeBmay  be  adjudged  in  equity; 
but  the  makers  and  acceptors  of  the  bllla  miist 
be  sutd  thereon  at  law.  A.nd  so  here:  whilst  the 
equities  between  the  Water  Company  aa  mort- 
gagor and  the  mortgagees,  or  those  claiming  un- 
der them,  such  as  the  right  of  redemption,  etc., 
.  may  be  delermlDed  bv  a  court  of  equity,  thele- 
gal  demand  against  the  dty  on  the  contract  ia 
cognizable  at  law,  and  should  be  prosecuted  in 
the  ordinary  courts  of  law,  as  was  done  in  the 
action  brought  in  the  name  of  the  Water  Com- 
pany againat  the  city.  Every  question  aridng 
on  the  contract  in  tbissult  is  determinable  in  on 
action  ax  law,  and  was  determined  in  tbe  action 

Recurring  for  a  moment  to  tbe  leading  facts; 
how  does  the  case  really  stand?  The  tnisteei 
of  the  mortgage,  on  default  of  the  Water  Com- 
pany ID  payment  of  interest,  took  poasession  of 
Its  workE,  and  carried  them  on.  In  performing 
this  duty  tbey  found  or  supposed  they  had  found 
that  certain  rent.'i  bad  accrued  and  were  accru- 
ing from  the  city  for  the  use  of  the  hydrants, 
under  liie  contract  in  question,  which  rents  the 
dty  refused  to  pay.  To  establish  tbe  contract 
and  recover  these  rents,  their  remedy  was  clear 
and  adequate  by  an  action  at  law  in  tbe  name 
of  the  Water  Company.  They  brought  such  an 
action  and  failed  by  tbe  adverse  decision  of  the 
Supreme  Court  of  Tennessee.  Then  the  bond- 
holders, dissatisfied  with  this  result. brought  this 
suit  In  eijuity  in  the  Federal  Court  for  tne  pur- 
po«e  of  raising  the  same  questiona  anew.  It  is 
difflcult  to  see  bow  they  acquired  any  right  to 
transfer  the  controversy  from  a  court  of  law  to  [; 
a  court  of  equity.  The  fact  that  tfaev  baveonly 
a  benefida]  loteicet  is  not  of  itself  suflSdent. 
Whether  the  legal  interest  In  the  contract  re- 
mained in  tbe  Water  Company  or  becaoM  veated 
in  the  tnutcee,  an  action  at  law  could  have  been 
brought  in  tbe  name  of  the  pany  baring  it 
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Then  is  no  kllegatioii  in  the  bill  that  either  of 
these  psrtiea  were  applied  to,  or  that  ther  rc- 
fuaed  to  allow  such  an  action  to  he  brought  In 
their  names. 

We  bare  lately  decided,  after  fuU  considera- 
tlon  of  the  authoritiet,  in  the  caae  of  Bajfumrd 
T,  Andrew!,  6  Morrison,  TranH.,829  [ante,  2711, 
that  an  assignee  of  a  chose  in  action  on  whicn 
a  complete  and  adequate  remedy  oxista  at  Isw, 
cannot,  merely  because  as  such  assignee  his  in- 
terest la  an  equitable  one.  tiriiip  a  suit  lo  equity 
for  the  recovery  of  the  demand.  He  must  bring 
an  action  at  law  in  the  name  of  the  assignor  to 
bis  own  use.  This  is  trueof  all  legal  demands 
standing  in  the  name  of  a  trustee,  and  held  for 
the  (benefit  of  eatuit  que  truei.  Besides  the  au- 
Ihorltiea  cited  in  Hawrard  v,  Andrmee.  refer- 
ence may  bo  made  toMitf.  PI.,  128, 128;  Willis, 
Eq.  PI.,  43B,  n.  g;  Adair  v.  Winehttter,  7  Gill 
&3.,nA;  MoteUy  -v.  Bmai.  iBaiiA.,Wa\Dog- 
gett  V.  Hart,  G  JTa.,  213;  SmiUy  v.  Bell,  Mart. 
&  T.  (Tenn.),  878;  and  the  Engikh  and  Amer- 
ican NoUt  to  RyaU  v.  Roickt.  3  White  &  Tudor, 
L.  Cas.,  1567.  1670,  ed.  1877. 

In  view  of  the  early  enactment  by  Congress 
In  the  leth  section  of  the  Judiciary  Act.  R.  B,. 
see  738,  declaring  "  That  suits  in  equity  shall 
not  be  Bustaineti  in  either  of  the  courts  of  the 
United  States  In  anv  case  where  plain,  adequate 
and  complete  remtm  may  be  had  at  law,  the 
rule  laid  down  in  ifayjcard  v.  Andrev>i  is  enti- 
tled to  special  consideration  froro  the  courts  of 
the  United  States.  This  enactment  certainly 
means  something;  and  It  only  declaratoiy  of 
what  was  always  the  law,  it  must,  at  least,  have 
been  intended  to  emphasize  the  rule,  and  to  Im- 
press it  upon  the  attention  of  the  courts. 

We  thinli  that  the  present  case  clearly  falls 
wilhin  the  rule.  The  hill  alleges  no  special  cir- 
»  which  can  properly  take  it  out  of  lis 


not  sufficient  for  that  purpose.     All  the  propel^ 

K  covered  by  the  mortgage  deed  constitutes  one 
nd,  and  is  to  be  brought  together  and  admin- 
fSlKI  '^'^'^  *"  ^"^^b  byflrstdjschargingtheespensea 
1  '  of  the  trust,  and  distributmg  the  residue 
amonsrat  the  bondholders  jrtvrflta.  Thereiauo 
such  division  and  separation  of  interests  Into  dis- 
tinct parcels  as  existed  in  the  case  of  Mdd  v. 
Jfayoro/.V.T:,  reportedhiON,  Y.,  170.  The 
whole  beneficiary  interest  Is  a  unit,  and  la  rep- 
resented by  thetruateesof  themortgagc;aiid  the 
cose  presents  no  difSculty  or  embarrassment  In 
the  way  of  an  action  at  law. 

We  think,  therefore,  that  the  bill  could  have 
been  properly  dismlsaed  on  this  ground  alone; 
and  this  rendera  it  unnecessary  for  us  to  contider 
the  other  questions  In  the  case. 

The  dffree  of  the  Cireuit  Court  i»  nfflrm£d. 
Tmeoopy.    Test:  _        „       „         „  „ 

Junes  H.  HoKeoner,  Clark,  Sup.  Court,  O.  B. 

UNION  TRUST  COMPANY  of  New  York, 
Appt. 

E.  E.  SOUTHER  &  BROTHER. 

(Bee  8.  a,  17  Otto,  m-sse.) 

Ihwtr  of  eaurt  to  avihorw  reeeiter  q/"  raOivad 


meyrtgigem,  to  Bpi>oint  a  reoetver  of  TaUroBd  pnro. 
ertr,  [ieDdln«  piooeieaiagt  tor  foieolosure.  the 
court  may,  as  a  oondltlon  of  Inulns  the  neeanrr 
— ' — ,  Impbae  sucb  Icnoa  In  refetenoe  to  the  hv- 

trom  the  tnoome  i'     '      - 

_  jtstabdlnr  debttforla 
permanent  imprc™ -°- 


rt  o(  ohanoerjr  la  asked,  bj  ntikoad 


3.  Fosaiok  V.  Schall,  XXV.,  and 
it  Co..  ante,  followed. 

[No.  1152.1 
SubmittedJan.  19, 1883.    " 

APPEAL  from  the  arcuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  history  and  facts  of  the  case  ^tpeorin 
the  opinion  of  the  court. 

Mcttr*.   B.   Coming  Jndd    and  W.  F. 
WUteliaii««,  for  appellant. 
Mr.  T.  C.  Mather,  for  appellee. 

Mr.  Chief  Jattite  Wolta  dellTered  the  t^- 
Ion  of  the  court : 

This  appeal  was  l^en  because  of  a  dlfferencf 
of  opinion  between  the  Circuit  Judge  and  11k 
District  Judge  holding  the  circuit  court  as  to  t 
matter  decided,  and  the  facts  on  which  tht 

Jucstions  certified  depend  may  be  stated  ai 
Ollows  : 

On  the  7th  of  October,  1871,  the  Criro  ind 

St.  Louis  Railroad  Company  mortgaged  lis 
property,  franchiaea,  tolla,  Incomes  and  profits 
to  the  tfnlon  Trust  Company  of  New  York,  10 
secure  on  issue  of  bonds  amounting  in  the  ag- 
gregate to  1^2,600,000.  Default  was  modem  the 
payment  of  interest  fallingdue  October  1, 1813. 
and  semi.annually  tberearier.  On  the  tMi  of 
December,  18T7,  the  Trust  Company  filed  it 


incdebt :  and  thatunleasa  receiver  is  awotnied 
*  ^  *  great,  irreparable  damage  to  said  bond- 
holders will  ensue,  and  the  property  wDl  be  li- 
able to  be  greatly  depreciated,  and  to  be  in- 
volved in  useless  litigation;  and  your  orator  and 
ita  bondholders  will  lose  the  benedt  thereof  ass 
securitv  for  the  payment  of  said  bonds. "  Vpon 
this  allegation,  it  was  prayed  that  the  "  Ccurt 
will  appoint  a  receiver  according  to  the  course 
and  practice  of  lliis  court,  irith  the  usual 
powers  of  receivers  in  like  cases." 

As  soon  as  the  bill  was  filed,  a  receiver  wr.f 
appointod  and,  in  making  the  apiiointment,  tke 
court,  of  its  own  motion,  entered  the  following 

' '  And  said  receiver,  after  paying  the  cxpeD$«t 
of  operating,  maintaining  and  repairing  sai'i 
railroad  and  property,  and  after  tusking  sucl; 
other  payments  herein  authorized  asareornut^ 
he  necessoiy  for  the  conduct  of  such  receiver 
ship.  BhaU  pay  and  discbai^e  all  amounts  dii' 
and  owing  by  said  railroad  company  for  IBbl^ 
or  Buppliea,  that  may  have  accrued  in  the  open 
tlon  and  maintenance  of  such  railroad  propett 
within  six  months  Immediately  precraing  Ili 
rendition  of  this  decree." 

In  1876  the  railroad  comptmy  paid  (8.O00  t 

the  l>eneflclariea  under  the  mortg^  on  acoom 
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w  Hu  ut>ctiK«.  vu  a  much  larger  amount,  In 
^iftof  u  anocj  in  the  United  States,  and  In 
mneenoa  wRh  tbe  f orbeanuice  which  Qtev  lied 
|fnB  ihs  eompany  in  respect  to  overdue  lnter- 
Mt  PRTioo*  to  tbe  ai^Kdntment  of  the  re- 
aiT9,  MDe  of  the  cmrent  income  of  the  com- 
;i^.  cicept  thte  single  amonnt,  had  beem  paid 
u  tk  bmdlioldeTa. 

Wbco  tbe  order  in  reapect  to  debu  for  labor 
lid  n^ptira  waa  entered,  tbe  court  instituted 
H>  qjccnl  faqolriea  In  respect. to  the  um  which 
tad  been  made  of  tlie  income  prior  to  that  time. 
IV  itcdTCT  thus  appointed  took  poBseision 
<4tW  pcvpeitj  and  operated  Um  road  until  [Le 
e  tad  of  like  year  1881,  and  after  a  sale  had  been 
pErincted  under  a  decree  of  foreclosure.  DuriDg 
Ac  rttelTcrahfo,  tlte  net  earnings  of  the  road, 
dte  parinx  all  operating  expenses,  eiceeded 
(SDO.OOO.  The  whole  amount  was,  however, 
isdcf  the  orders  of  the  court,  with  the  consent 
o(  the  Trnii  Company,  from  time  to  time,  ex- 
ptnded  "  In  purchasing  additional  grounds, 
ndHo^itock.etc.,  and  in  making  permancut  re- 
pain  and  improrementa  upon  said  rsilroad 
pnpmj,  instead  of  discbarging  Iherewilb  tbe 
riaaai  of  (against)  tbe  railroad  company  for  la- 
W.  lattaials  and  supplies"  during  the  six 
■oalhi  immedlnteij  preceding  the  appoint- 
■mtof  the  receiver,  and  when  tbe  property 
""  laaDy  scrfd,  over  $65,000  of  these  debta  re- 
Miaed  unpaid.  Amongthem  was  one  to  E.  E. 
taahtt  A  Bntber  amounting  to  $532.14  for 
■fflio.  On  tbe  Mb  of  May,  1878.  aft«r  the 
M^'N'gatintopoaiMBionof  theroaa.  Souther 
AbwhcrStedln  tbe  anit  for  foreclosure  an  in- 
tonadng  petition  praying  for  the  allowance  of 
Mr  eUio  and  Its  rayment.  On  the  letb  of 
Ihf ,  Aedaim  wm  allowed  and  the  receiver  di- 
*Klad  lo  p«y  it  out  of  the  net  earnings  "  and 
Mem  any  nBpnvementB  or  ameliorations  arc 
■ak  spoD  tbe  property  in  his  hands  as  le- 
«nn.'  On  tbe  5tb  of  June,  both  the  Trust 
CiMpwi  aDd  tbe  receiver  filed  motions  to  set 
^dc  tb&  order.  These  motions  remaining  un- 
^oacd  of,  tbe  road  was  sold  under  a  decree 
'f  'oRdoaore  in  1881,  and  brought  only 
IUI9,SDD.  when  tbe  amount  due  under  the 
■OTpge  waa  •4,800,000  and  some  more.  After 
'■irapon  of  tbe  sale  waa  roadu  and  a  deQcieacy 
^fKaml,  tbe  court,  on  tlie  8th  of  September. 
■^  ati  aside  tbeordcrfortbcpaymeat  of  the 
Ut  io  tlK  inierrenen  and  allowed  the  Trust 
''■■My  to  anawcr.  An  answer  was  filed  and 
p«*  takcD  which  diidoaed  the  foregoing  facts, 
(.pnn  the  tacts  an  eatabliabed  one  of  the  (lucs- 
i--m  whkh  amae  waa,  whether,  under  the  cir- 
1.  Ibe  court  bad  the  right  to  moke 


k*  entered  accordingly.     From 
-^  inerrr  this  appeal  was  taken. 
I>  tBrnm  to  oa  thai  the  question  certified  is 
I  of  by  tbe  case  of  Fotdirt  ~ 


We  taaT«  no  dontit  that  w] 

T  b  Mdtad  by  raltroad  mortgagee))  to  op- 

»eerl»ef  of  railroad  property,  pending 

for  forecloanre,  tbe  court,  In  the 

anamd  Judicial  dlscretjon.  may,  as 

of  taolng  tbe  necesurr  order,  im- 

lanoa  in  reference  to  the  payment 

aeoow,  daring  the  recelrersblp.  of 

rdebtaforbbar.  cupplieeiequlpineDt 


s^y. 


or  permanent  Improvement  of  tbe  tuoitgaged 
property,  as  may,  nnder  tbe  drctunatances  of 
the  particular  case,  appear  to  be  reaaonable." 
To  tbis  we  adhere  ana,  in  our  opinion,  Iberi^t 
to  Impose  terms  does  not  depend  alone  on 
whether  current  earninga  have  been  used  to  pay 
the  mortgage  debt,  priDdpal  or  interest,  instead 
of  current  expenses.  MiltejAsrger  v.  R.  Co. 
[a»t«,llT],  decided  at  the  present  Term.  Many 
other  circumstances  may  msko  sucb  an  order 
rensouable,  and  this  case  furnishes  a  striking  ex- 
ample. The  first  default  In  thepavmentof  in- 
terest under  tbe  mortgage  occurred  In  October, 
1878.  The  bondholders  did  not  see  fit  to  take 
possession,  as  they  had  tbe  right  todo,when  the 
default  had  continued  for  six  months.  On  the 
contrary,  notwilbslanding  no  payments  of  in- 
terest were  made,  tbev  allowed  the  company  to 
operate  the  road  and  mcur  obligatlonB  Inerefoi 
until  December,  1877.  This  was  evidently  In 
the  hope  thattbeir  condition  would  be  improved 
by  the  delay;  for  to  effect  Ibe  forbearance  tbey 
establi/^ed  an  agency  and  incurred  expenses  to 
an  amount  much  larger  than  the  $8,000  re-im- 
bursed  by  tbe  company.  Prior  to  tbe  appoint- 
ment of  the  receiver,  tbe  eroas  earnings  do  not 
appear  lo  have  been  enough  to  pay  expenses.  Init 
afterwards  they  yieldeda  very  considerable  sur- 

filus.  Tberecannolbeadoubtthatltwasforthe 
□terest  of  the  bondholders  that  tbe  road  should 
be  kept  in  operation,  and  as  they  did  not  see  fit 
to  take  possession  while  it  could  only  be  oper- 
ated at  a  loss,  it  was  certainly  not  an  abuae  of 
judicial  discretion  for  the  court  to  order,  as  a 
condition  of  granting  tbeir  application  for  a 
receiver,  that  debts  incurred  by  the  company 
in  thus  protecting  tbe  security  should  be  paid 
from  the  income  of  the  recelverahip,  if,  in  con- 
sequence of  an  increase  of  revenue,  it  could  be    1X95] 

The  income  of  the  recelveiehip,  Instead  of 
being  applied  in  acconi^jice  with  tbe  order  to 
pay  tbe  debts  for  the  supplies  and  labor,  waa 
used,  with  the  ccssent  and,  it  may  fairly  be 
Inferred,  at  the  request  of  the  bondholders,  to 
buy  addltloniU grounds,  rolling  stock,  etc.,  and 
to  make  peroianent  improvementa,  thus  adding 
to  the  valuo  of  the  property;  which  was  after- 
wards sold.  There  Is  nothing  whatever  to  in- 
dicate that  in  thus  using  the  tncome  It  was  the 
intention  of  U-e  couri  to  revoke  tbe  original  or- 
der. It  seems  to  have  been  found,  in  the  ad- 
ministration of  tbe  cause,  tiiat  by  using  tbe  in- 
come to  add  to  the  value  of  the  fixed  propertv 
the  Interests  of  all  panics  would  be  promoted, 
and  so  the  fund,  which  In  equity  l>clongcd  to 
the  labor  L3d  supply  creditors,  was  forlhc  time 
being  diverted  from  them  and  put  into  improve- 
ments and  additions,  the  proceeds  of  which  are 
now  in  court.  It  is  not  to  be  presumed  that 
this  diversion  would  have  been  aiilhorii^cd  if  the 
value  of  the  property  added  to  and  Improved 
was  not  to  be  correspondingly  Increased.  Clear- 
\y,  therefore,  on  tbe  face  of  the  trsnsactlni),  the 
fund  la  court  represents  In  equity  tbe  income 
which  belongs  to  the  labor  and  supply  creditors 
Hs  wpll  as  the  mortgage  security,  aodthere  waa 
no  impropriety  In  appropriating  It  as  far  as  nec- 
eajiary  to  pay  tbe  erwltors  spMlally  provided 
for  when  tbe  receiver  was  appc^ted.  Sucb  a 
practice,  under  proper  circuinltancea,  was  ap- 
proved In  fhtdirl:  v.  Se^i^,  vii  tupra,  aoA 
a  to  U.1  eminently  Just. 

,,Cot1?le 


BuPHBHK  CooRT  OF  THE  Unttbd  Statbb. 


Oct.  Traic 


— P _B  decree,  the 

others  will  not  be  considered  further  than  has 
already  been  done  inciden tally. 

The  decree  of  Vie  Oireuil  Court  it  affirmed. 
True  copy.    Te«: 

James  H.  HoKenae;,  Qerk,  Bup.  Court,  U.  8. 
ated— lOTD.  S.,in6. 

The  Union  TRrar  Compakt  op  New  Yobk, 

Appt.,  V.  Edward  Fttzoesald,  No,  1161. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  niinoia. 

Mr.  Chiff  Justice  W«lte  delivered  the  opin- 
ion of  the  court: 

The  facts  and  questions  certified  in  this  caae 
are  in  all  material  respects  like  those  in  Union 
Tnut  Co.  V.  Souther  {ante,  488],  Just  decided. 
Without,  therefore,  answering  Uie  questions 
further  than  by  reference  to  what  has  been 
said  in  that  case,  we  affirm  the  decree. 

^bueoop;.  Test: 

James  H.  HoKenDey,  Clerk,  Sup.  Court,  IT.  B. 


[586]     UMION  TRUST  COMPANY  of  New  York. 
Appt.. 

'  JOHN  WALKER. 

<8ee8.C.,lIOtto,(i«e.) 

Amgnee,  righU  of. 

An  BsslimM  of  b  claim  which  the  reoelTsr  of  a 
nllroad,  pendIiiKtheforealoeuro.lsordaredta  par, 
bsB  the  mme  n^ht  U>  parment  u  the  orwoal 
bolder;  the  right  passco  with  an  anl^nment  or  the 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  niinois. 
For  the  history  and  facte  of  the  case,  see  the 
opinion  of  the  court  and  the  case  of  Union 
Truet  Co.  v.  Sovl/ier,  ante.  488, 

JfeMTt.   S.  Conilne  Jndd   and  W.  F. 
WUtehonse.  for  appellant. 
Mr.  Tbotuaa  C.  fletaber,  for  appellee. 

Mr.  C?iiff  </'u4(icc  Wnlte  dehvered  tbeopin- 
ioDOf  the  court: 

This  case  differs  from  that  of  Union  Truit 
Co.  V.  Souther  [ante.  488],  only  in  the  fact  that 
Walker,  the  present  intervener  and  appellee,  Is 
the  assignee  by  purchase  from  (he  original  hold' 
era  of  the  claims  he  seeks  to  have  paid,  and  one 
of  the  queations  certified  is,  whether,  being  on 
assignee  and  not  an  original  holder,  he  is  enti- 
tled to  payment.  We  have  no  hesitation  in  an- 
swering this  question  in  Uie  affirmative.  As  was 
saij  in  Fogdick  v.  Sehail.  90  U.  8,,  258  [XXV.. 
3431,  these  creditors  are  paid,  not  because  they 
liavc  in  law  a  lien  on  the  mortgaged  property 
or  the  income,  but  because  in  equity  tne  earn- 
ings of  the  Company  constitute  a  ftmd  for  the 
poymcnt  of  the  expenses  which  tbelr  claims 
represent,  before  an^  income  ariaea  which  ought 
to  be  applied  to  the  discbaige  of  the  mortgage 
490 


debt,  nndereuch  drcunutances,  it  is  a  nutta 
of  no  importance  that  the  original  creditor  hu 
parted  with  the  claim.  The  right  is  one  Ihat  it- 
tachea  to  the  debt  and  not  to  the  person  of  the 
original  creditor.  Consequently.the  right  passes 
with  an  assignment  of  the  debt, 
77te  decree  is  affrmed. 

True  oopjr.  Test : 

JameeH.UoSenney,  Clerk,  Sup.  Couit.U.S, 


THOMAS    COCERAK   Err   ai..  SnrriTm,    [6 


AUGUSTUS    SCHELL,    Ute   Collecior  of 
Customs,  Plff.  in  Err., 

0. 

THOMAS  COCHRAN  ahd  WUXIAH  BAR- 
BOUR. Survivors,  etc. 
(See  S.  C.  "Barber  v.  StMO,"  IT  Otto,  OT-ttl) 


lOActof  Jii];30.1HB,SStat 

, _._. a  iQsertlogB,  Bud  man- 
ufactures composed  wholly  of  oottOQ,  not  olber- 
wise  provided  for.  By  section  1  of  the  Act  of  March 
S,  lasf,  11  111.,  IfO.  the  duties  on  the  Mtlolea  roMtotx- 
ated  In  schedules  C  and  D  of  the  Act  of  IMG  were 
fixed  at  2*  and  19  per  cent,  Tespecttv^r.  with  such 
exceptions  as  are  hereinafter  made.  By  aeedon  i 
at  the  Act  of  IKT,  "  Ail  manufncturea  compowd 
wholly  of  cotton,  which  are  bleaobed.  pnnted, 


by  special  deecrtptloii.  ns  contracUatlngulBhed  iRim 


nm. 


e  doeijjzifltlons  of  quality  and  n 


8.  Under  seotlon  2  at  the  Act  of  March  i/n^  1 
Stat,  at  L,,  709,  the  foUowinii  feoa  ore  not  cbBrge- 
ablent  thocustoio-houBO:  a  fee  for  putUng  on  an 
invoice  a  stamp  or  certificate  as  to  tlie  piiewiUi- 
tlon  of  the  Invoice ;  n  fee  tor  an  oath  to  an  entry 
or  for  a  jurat  to  such  oath;  a  foe  tor  an  order  Irotu 
the  collector  to  the  elorekeeper  to  deliver  examined 


JN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  0«oi^e  BUas.  for  Cochrane  et  al., 
plalntiSs. 

Mr.    8.  F.  PUUps,   Solidtor-Oen..    for 
Schell,  defendant. 

Mr.  Juitiee  Blatehford  delivered  the  ofdn- 
ion  of  the  court : 
This  is  a  suit  commenced  in  1808,  by  the  mem- 

■Head  notes  by  ITr.  Jiu((M  BliATCEIOBD, 

103   U.  S. 


Oochbah  v.  Bcrbll.  Schsll  t.  CoonRia. 
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bmof  Iba  ftnn  of  8.  Codino  Sc  Co.,  agaijut 
Ike  C«DMior  of  the  Port  of  Kew  ToA.  hs 
iRd  te  tbe  circuit  court  it  inTolTed  Uie  recov- 
trj  bKk  of  duties  paid  on  cotton  laces  and 
(Mmjnaerlings  imported  from  abroad  in  1S57, 
1B»,  1856. 180U  and  ISfll .  and  of  fees  paid  at  the 
{Wos-houae.  The  laces  aid  insertings  were 
nailUKd  wholly  of  cotton,  aod  were  ciiher 
hlcKbtd  or  djed.  The  collector  cbarged  a  duty 
ca  Ibrm  of  21  per  cent  ad  oalorem,  the  importers 
(himiii;  that  the  proper  duty  waa  19  per  cent 
Mttlertm.  At  the  trial  tbe  court  Instructed 
itr  kry  that  the  duty  vas  coirectij  aeseaMid 
Bf  1  ml  I  tf  Ok  tdaiDtlifa  couid  not  recover. 

Tbe  qiKstioD  aa  to  the  fees  Involved  four 
>mi.  On  the  preaentation  of  an  invoice  and 
B  tain,  the  Collector,  before  he  would  receive 
ikru  m  Odkctor,  Impreaaed  on  each  invoice, 
lot  ihe  coDTenkncs  and  aecurity  of  himself 
nd  Ike  gDvenunent,  a  atamp  or  certificate,  cer- 
itfiag  In  iha  name  of  a  deputy-collector  that 
iW  iBTtiee  waa  pnaented  on  entry  on  such  a 
^T  Ooeadieatn'.oneof  the  plaintiffs' firm 
n*  Teqoiced  to  make  and  sulMcribe  before  the 
ODfletUr  or  his  deputy  the  owner's  or  conaign- 
«'i  oaili.  For  eadi  of  such  stamps  tbe  Collector 
oieled  twmly  cenla,  and  for  each  of  such  oaths 
t»t»Tceota.  He  alao  esacled  a  fee  of  twenty 
<aati  lor  eacfa  permit  to  land  the  merchandise 
■Jramil  in  oidi  entry  on  which  the  duties 
W  bKB  paid  or  secured,  such  permit  tteiog 
4ned  by  the  Collector  and  tlte  naval  ofQcer. 
Sid  tbM  feea  of  twen^  centa  were  paid  with 
At  telaa,  aod  otherwise  no  permit  for  the 
Ladtaf  and  ddvery  of  the  goods  could  be  ob- 
kaaoL  Tbe  penntt  to  land  covered  all  tbe 
pads  cmteaeea  In  the  entry,  hut  at  least  one 
frhft  cf  each  invoice  and  one  package  in 
coy  loi  packages  of  each  invoice,  were,  by 
«dv  of  the  Cofiector,  deaignated  on  each  in- 
n«z  ud  ca^  entry  and  also  on  the  permit,  to 
kt  «>.  and  were  sent,  to  the  puUic  store  for 
nmuttioa  aod  wpnUaement ;  and.  after  they 
Ud  bics  cxaminea  and  appralaod  and  reported 
'*.  an  order  waa  requlKd  by  the  plalntiffa' 
h»,  mgotd  br  the  Collector  akme,  to  the  store- 
ksetn.  la  ikfirer  such  examined  packages  to 
tti rkiMills' (Inn.  Porevery«ucborder,with- 
M  vWcfa  Ae  examined  pacKages  could  not  be 
iftWiJ.  tbe  Collector  exacteaa  fee  of  twenty 
'■M.  Ai  tbe  trial,  the  plahitifb  conceded  that 
^  («t  Cor  tbe  permit  waa  \egai.  The  court 
^Mrted  a  verdict  tor  the  plaintiSB  for  the 
■Mi^aaa  eXHied  for  the  other  three  fees,  with 
^s>m«,  bcdof  (1.7S4.80,  and  after  a  ludgmont 
!  T  Ike  plaintHTs  therefor. with  coats,  the  plalnt- 
d>  otd  odt  a  writ  of  cttof  based  on  their  fail- 
e>  lo  recover  tbe  alleged  excess  of  duty  ex- 
•fiM  «■  tbe  locea  and  loKrtings,  and  the  de- 
^■tet  soed  ooi  a  writ  of  error  based  oo  tbe 
WJ^wj  for  tbe  three  alleged  illegal  feea- 

»T  ■rbedale  D  of  tbe  Act  of  Jidy  80,  1846,  B 
*M.  ■  L..  46.  a  dniy  of  twenty-flre  per  cent 
•  impoaed  on  cotton  lacca,  cotton 
1.  coUm  trlouning  lacea,  cotton  lacee 

' -"-tannfactarcacoropoaed  wholly 

lerwiae  ptorlded  for. 
_  J  1  of  tbe  Actof  HarchS,  18CT,  II 
^  «  L..  IM,  It  was  enacted  that  after  July 
t  wr.  w  wulwrm  datlea  aboold  be  Impoaed 
■  In  ^  Iboae  tfacai  Impoaed  on  Imported  goods , 
•>  U»w«-  "  rpon  the  aitlelea  enumer^ed  in 
■fclato  A—dB"of  tbetarlfrAttoflS46.a 


duty  of  tbitij  per  centum,  "And  tipon  thoae 
eoumoated  In  schedules  C,  D,  £,  F,  G  and  H 
of  said  Act,"  tbe  duties  of  twen^-f  our,  ninelcco, 
fifteen,  twelve,  eight  and  four  per  centum,  re- 
spectively, "  with  such  exceptlonB  as  are  ber» 
Inaftei-  made."  The  schedules  above  mentioned 
respectively  Imposed  duties  of  one  hundred, 
forty,  thirty,  twenty-flve,  twenty,  fifteen,  ten 
and  five  per  Centura. 

Thus  far  cotton  laces  and  cotton  iosertiogs, 
being  in  schedule  D  of  the  Act  of  1848  at  twenty- 
five  per  cent,  were  reduced  by  the  Act  of  1867, 
with  the  other  articles  in  schedule  D,  to  nirc- 
teen  per  cent.  But  section  2  of  the  Act  of  IffGT 
provided  "Ttmt  all  manufactures  composed 
whollyof  cotton,  which  are  bleached,  printed, 
painted  or  dyed,  and  delaines,  shall  be  transferred 
loschedule  C."  Under  this  provision,  it  would 
seem  very  plain  that  the  goods  in  the  present  case 
were  subject  to  a  duty  of  tweniv-four  per  cent, 
and  not  of  nineteen  per  cent.  If  section  1  of  the 
Act  of  1857  had  merely  reduced  from  twenty- 
five  per  cent  to  nineteen  per  cent,  tbe  duty  on 
tbe  articles  specially  mentioned  in  schedule  D 
of  the  Act  of  1846,  without  exception,  the  dnty 
on  the  gooda  in  question  would  have  been  re- 
duced to  nlnntoan  per  cent.  But  the  enactment 
was  distinct  that  tbere  should  be  excepted  out 
of  tbe  reduction  "  all  manufactures  composed 
wholly  of  cotton,  which  are  bleached,  printed, 
painted  or  dyed,  and  delaines,"  and  that  they 
should  go  into  schedule  C,  the  twenty-four  per 
^nt  schedule. 

The  contention  for  the  plalntUta  Is,  that  as 

itton  laces  and  cotton  insertlngi  were  made 
dutiable  by  thoae  names  in  the  Act  of  1846.  they 
are  not  to  be  affected  by  the  aubaequeot  general 
provision  as  to  nuQufacturea  compoeed  wholly 
of  cotton. 

Schedule  C  of  the  Act  of  1846  Impoaed  a  duty 
of  thirty  per  cent  on  cotton  cords.  gUnpa  and 

r loons,  and  on '  'manufacture  of  cotton  *  *  * 
embroidered  or  tamboured  in  the  loom,  or 
otherwise,  by  machinery,  or  wltb  Ibe  needle, 
or  other  proceaa."  Schedule  £  Impoaed  a  duly  ravoi 
of  twen^  per  cent  on  "Caps,  glovea,  legglns.  '°*"' 
mltta,  socks,  stockings,  wove  shirts  and  drawers, 
made  on  fismes,  composed  wholly  of  cotton, 
worn  by  men,  women  and  children  "  and  on 
"  Telvet.  in  the  piece,  composed  wholly  of  cot- 
ton." These  provisions,  and  the  one  ui  sched- 
ule D  as  to  cotton  laces,  etc..  relate  to  gocds 
made  of  cotton  entirely.  Those  goods  are  all  of 
them  goods  to  which,  as  manufactures  ccmpcsed 
wholly  of  cotton,  section  2  of  (he  Act  of  1S67  ap- 
plies, transferring  them. when  bleached,  prinlea. 


been  thirty,  twenty-five  and  twenty  per  cent  re- 
spectivelv.  But  for  such  transfer  the  new  duty 
on  those  in  schedules  D  and  E  would  have  been 
nineteen  and  fifteen,  A  new  uniform  rate  of 
twenty-four  waa  Imposed,  and  while  the  thirty 
was  reduced  by  six  per  cent,  the  twenty-five  waa 
reduced  by  only  one,  and  the  twenty  was  in- 
creased by  four.  This  Indicates  an  inlentioD.  In 
the  Act  of  1867,  to  Impose,  in  genera),  on  man- 
ufactures composed  wholly  of  cotton  when 
bleachod,  printed,  painted  or  dyed,  a  relatively 
higher  duty  aa  compared  wi£b  Other  article 
named  in  the  Act  of  1846. 

The    expreaaion  "  niamif  acturea    composed 
wholly  of  cotton  "  la  not  found  la  Ibe  Act  cf 
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16S7  the  expembn  li  "  til  nianufactures  com 
posed  wholly  of  cotton,  which  are  bleached,' 
etc.  If  the  Tords  "  mantif actures  coinpoeed 
wholly  of  cotton,"  imquallfled,  and  the  woida 
"  cotloii  lacei "  and  "  cotton  fnaertingB,"  had  all 
of  them  been  found  In  the  Act  of  1846,  as  the 

Sneral  espresslon  would  not  have  embraced 
B  epeclflc  tenni  in  th&t  Act,  for  dutiable  pi 
poeea,  thou^  including  them  in  general  It 
guage,  it  would  be  reasonable  to  say  that  the 
goneral  expreasIoQ  in  a  later  Act  would  not  in- 
clude the  specific  (enns,  for  dutiable  purpoees. 
But  the  fact  that  the  eeneial  expression,  as  used 
in  schedule  D  of  the  Act  of  1846,  is  onaliBed  by 
tlie  words  "not  otherwise  provided  tor,"  ahows 
that  there  were  manufactures  composed  wholly 
of  cotton  otherwise  provided  for;  that  lB,in  other 
items  in  that  Act,  Thus,  besides  the  embroid- 
ered and  tamboured  manufactures  of  cotton 
provided  for  in  sciiedule  C  of  that  Act  there  are 
cords,  gimps,  galloons,  laces,  inscrtings,  trim- 
ming laces,  lac^  and  braids,  each  with  tbc  word 
"cotton"  prefixed,  indicating  manufactures 
composed  wholly  of  cotton;  and  there  ore  also 
the  mticlea  composed  wholly  of  collon  named 
in  schedule  E.  The  material  "  cotton  "  is  the 
tiling  of  special  mark,  as  the  sole  material  in  the 
manufacture.  In  this  view  it  cannot  properly 
be  said  that  these  mannfactured  articlia,  man- 
ufactures of  cotton  composedwbolly  of  cotton, 
designated  in  the  Act  of  184S  always  by  the 
epithet  "  cotton  "  applied  to  them,  are  not  cm- 
braced,  for  dutiable  punKwee,  In  Uie  terms  "all 
manufactures  composed  wholly  of  cottoi.,"]n 
I    section  a  of  the  Act  of  1867. 

The  designations  qualified  by  tbe  word  "cot- 
Ion,"  in  the  Act  of  1846,  are  designations  of  ar- 
tides  by  special  description,  as  contradiatln- 
guisbed  from  designatfons  by  a  commercial 
name  or  a  name  of  trade.  Tbey  are  designations 
of  quality  and  luaterial.  The  articles  referred 
to,  named  in  schedules  C,  D  and  E  of  tbe  Act 
of  1$46,  are  all  of  them  manufactures  wholly 
of  cotton;  butundertbat  Act  tbev  were  not  all 
subject  to  the  same  duty,  and  sotnatActdeaif^- 
nates  them  subetantiallr  as  manufactures  wholly 
of  cotton  which  are  gunps  at  thirty  per  cent, 
manufactures  wholly  of  cotton  which  are  laces 
or  insertings  at  twenty-five  per  cent,  manufact- 
ures wholly  of  cotton  which  are  stockings,  made 
on  frames  and  worn  by  human  beings,  at  twenty 
per  cent,  and  so  on.    But  for  tbe  exceptions 

Srovidod  for  by  sectiun  1  of  the  Act  of  1857  the 
uties  on  those  articles,  if  bleached,  printed, 
painted  or  dyed,  would  have  been  reduced  to 
twenty-four,  nineteen  and  fifteen  per  cent  re- 
spectively, but  section  2  of  that  Act  says,  in  sub- 
stance, that  manufactures  wholly  of  cotton 
which  are  gimps  or  laces  or  insertmgs  or  stock- 
fngs,  and  so  on,  shall,  allof  them,  be  subject  to 
twenty-four  per  cent  du^.  This  was  tbe  view 
M)plled  by  Mr.  Juttke  Nelson,  in  Reimer  v. 
8(Mi,  4  Blatcbf.,  838,  in  18SB,  to  colored  cot- 
ton hosiery,  under  tbe  provisions  in  questloQ, 
and  we  think  it  a  sound  one.  It  was  the  view 
adopted  by  the  circuit  court  in  this  case.  There 
is  no  question  of  commercial  designation. 
Hence,  the  cases  dted  and  relied  on  by  tbe  im- 
porters, are  not  cases  In  their  favor. 

Bom«r  V.  OaOtOar,  1  Wall.,  486  [68  U.  B., 
XVn.,  688],  in  1888,  was  a  case  in  which  Mr. 

4,n 


JiuUee  Nelson  delivered  the  opinion  of  thli 
court.  It  was  a  case  under  these  same  statutcK  ., 
Almonds  were  dutiable,  by  that  name,  at  forty  ' 
per  cent,  In  schedule  B  of  the  Act  of  1846.  Va 
der  the  Act  of  1867  the  duty  on  the  articles  in 
said  schedule  B  was  reduced  to  and  fixed  U 
thirty  per  cent,  and  the  collector  exacted  tbit 
duty  on  almonds.  It  was  contended  that  as,  by 
section  3  of  the  latter  Act,  "  fruits,  green,  ripe 
or  dried,"  were  transferred  to  schedule  O,  asd 
BO  made  subject  to  only  eieht  per  centduty,  al- 
monds were  so  transferred,  as  being  "fruits, 
green,  ripe  or  dried."  An  attempt  was  made, 
at  the  trial,  to  show  that  at  the  time  the  Act  of 
1867  waspassed,  almonds  were  fruit,  green,  ripe 
or  dried,  according  to  the  commerdal  under- 
standing of  thoee  terras  in  the  markets  of  this 
country,  and  questions  were  certified  to  this 
court,  on  a  division  of  opinion  in  the  drcuil 


contended,forthefmporter,that  the  term  "dried 
fruits,"  in  popular  meaning,  included  almonds. 
The  government  claimed  that  the  term  "  al- 
monds" wasa  specific  name  and,  therefore.com- 
mercial  nomenchiture  had  no  application.  This 
court  held  that  inquliy  as  towhether,inacom- 
mercial  sense,  almonds  were  dried  fruit,  bad 
nothing  to  do  with  the  question,  as  a  duty  had 
been  Imposed  on  almOnds,  eo  nomint,  almost  im- 
memorially;  and  that,  as  almonds  were  charged 
specifically  with  aduty  of  forty  per  cent  in  the 
Act  of  1810,  and  were  not  named  ss  almonds  in 
the  changes  in  the  Act  of  1857,  and  full  effect 
could  be  given  to  the  term  "fruit,  dried,"  with- 
out including  almonds  in  it,  it  followed  that  al- 
monds were  dutiable  at  thirty  per  cent.  There 
is  nothing  in  this  decision  that  overrules  that  in 
Beimer  v,  Sdiell,  or  that  aids  the  importers  in 
the  present CMe,  Tbe  Actot  1846, insubstance, 
meutions  manufactures  wholly  of  cotton  wfai^ 
are  laces  or  insertlngB,  bleached  or  dyed,  and 
section  2  of  the  Act  of  1857  mentions  them  in 
naming  manufactures  composed  wholly  of  cot- 
ion,  bleached  or  dyed. 

Nor  does  tbe  case  of  BtiAe  v.  Batgtht,  13 
Wall..  163  [80 U,  8.,  XX., 666], asto Misap- 
ply. That  case  was  decided  on  the  ground  tbat 
tbe  word  "animals,"  In  the  Act  of  1861  [13 
Stat,  at  L.,  Its],  did  not  indude  birds,  and  bo 
could  not  include  them  in  the  Act  of  1866  [14 


riton,  B6  U.  8.,  108  [XXIV.,  764],  which  ap- 
plies to  this  case. 

The  case  of  Mon-at  v.  ArOmr,  95  U.  S. .  144  r 
[XXIV..  4:OT,  was  decided  on  the  same  view  ^ 
as  that  of  Homer  v,  OoOeOor.  Patent  leather 
had  been  dutiable  by  tbat  name  in  the  Acts  of 
1861  and  1863.  Tbe  Act  of  1872  [17  Stat,  at  L.. 
230],  imposed  a  less  duty  on  skins  dressed  and 
finished,  of  all  kinds.  This  court  held  tbat 
patent  leather  continued  subject  to  tbe  former 
duty,  on  the  view  that,  although  patent  leaUier 
was  a  finished  stdn,  something  was  done  to  it 
after  it  could  be  called  a  finished  skin  to  inake 
patent  leather  of  It,  and  that  it  could  not  have 
Deen  intended  to  include  patent  leather  In  tbt 
ilieial  designation  of  "finished  skins." 
In  Arthur  v.  Laiteg,  96  U,  8.,  113  [XXIV.. 
766],  the  subject  of  duty  was  laces,  manufact- 
nree  of  silk,  on  which  a  duty  of  si^  per  oen) 
107   C.  S. 
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mtnctod.  tmder  the  Act  of  18M  [18  SUU.  at 
L,  liO].  m  cUk  laceg.  It  was  contended  that 
Dry  nre  datiaMe  at  thirty  per  cent  as  thread 
iKa,DukiUK  Actotiaei[13Btai.  atL..100], 
■  ■wniledbj  the  Act  of  l»62p2  StaL  at  L., 
'i>\.  Toe  question  being  submitted  to  the  Jury 
T^llvr  they  were  commercially  known  as 
lUMd  laces,  altboufh  made  of  ailk,  it  was 
tnadiLattb^  were,  and  the  plaintiffB  had  a 
miicL    Iliii  court  heki  tliat  the  queation  was 


^Mol  CDnuDarcial  deaicnation  and  that  die  prior 
■pofc  detlgnatioa  or  thread  laces  must  pre- 
navfstlM  words  siik  lacee,  it  appearing  that 
ttrnvcR  thread  laces  of  cotton  and  thread 
hm  of  dk,  aod  artlclea  commercially  known 
ttdkboa.  th«  ckslniation  of  "thread  lace" 
vpodia;  oa  the  mode  of  manufacture.  The 
prodple  rf  that  case,  and  of  kindred  cases 
itAmArUkurr.  AA«*Vn«,&aU.8..14SfXXIV., 
■ll],  k.  that  the  spedlic  deaignation  of  an  ar- 
^  br  1  Mmmarcia)  name  will  prevaQ  over  a 
nau  lenn  in  •  later  Act.  and  has  no  appli- 
'i^atotbe  preaent  case,  which  is  not,  as  to 
'  uo  keti  and  cotton  insertings,  one  of  desig- 
Ulna  b«  t  coatmercial  name. 

TW  do  of  exceptions  in  the  present 
«n  lim  previously  lo  about  1879  there  were 
I  nOoD  bees  pcioled  or  dyed,  and  that  from 
■^'>  ta  IMl  ihoe  were  many  goods  composed 
-r>J}-of  (nttan,  aad  bleached,  priuted.pamted, 
'  ■nlordyed,  auchoacalicoesfprinte},  lawns, 
i'adkBrbl(&,  velvets  and  relveteena,  and  cot- 
•■*  imtt  gowb  Moenlly.  If,  when  section  2 
''ibtitt<rf  1^7  [11  Btat.  at  L..  102],  wasen- 
■4lb•«ords"pflnted"and  "painted"  were 
««  ^vicabfe  to  laoei,  it  doee  not  follow  that 
I  ^  pBTinn  b  lo  be  limited  to  such  co'ton  ar- 
tists vnv  iben  printed  or  painted  as  well 
"  kkarhul  or  dyed.  It  Includes  any  article 
^^4  ■•  tfaea  known,  ntiaf  ed  any  one  of  the 

*t  Me  DO  wammt  for  the  view  that  the  Act 
"*  1*0:  mdiea  mily  to  [dece  goods. 

U_i|»afci  from  these  viewa  that  the  goods  in 
r*«n  WETie  kubject  to  the  duty  imposed. 

i*  m  the  thne  diaputed  fees,  we  are  of  opin- 
•'OKtbet-  were  noneof  them  allowed  by  the 
'■  «  Wte,  ai-ction  3  of  the  Act  of  March  2, 
XlHM.at  L..  TD«. 

•W  Map  or  certiOcate  on  the  tavoioc  was 
w  te  tke  eoartmieate  and  security  of  the  col- 


.  in  the  sense  of  the  statute.    It 
••^aatsB  idrial  document  requited  by  the 

I  ^^n*dni  becweea  offlcers  In  the  custom- 
■'^  m  apan  of  their  system  of  checks  and 

•V  fat  for  (be  ouh  to  the  entir,  as  a  fee  for 
''  itaUOilioa,  was  not  namoa  in  the  stat- 

'  iaalMfor  IbeJumtotheoath,allhouRb 
,■*  ^  *1B  ramitwd  tir  the  statute  and  lis 
^  "M  ^wofSed  and  It  was  to  be  taken  be- 
-■*  tta  wJinor.  tbe  Jant  was  not  an  oOlcUl 
^'^i^  mpiUvd  by  the  merchant  or  given 

T» H e< exeeptiooa  MMea  that  tbe ofderlo 
*  "f^^m,  lo  deUver  examined  packam, 

■  n  <a4er  tW|utred  by  Uw  plaiotiffi'  Snn 
l'a_ari^Baeior.  But  we  do  not  tbinkitwaa 
ir  as  (Ada!  document  re- 


fanonft 


issued  and  paid  for,  and  tbo  duties  paid  or  se- 
cured, it  was  the  duty  of  tbe  offlcers  of  the  cus- 
toms todeliTertheewda,wlienex8mined.  The 
order  to  the  storekeeper  was  a  memorandum 
betneoQ  officera.  It  was  required  by  the  mer- 
chant, inonesense,  because,  without  it,  accord- 
ing lo  the  couree  of  business,  tbe  storekeeper 
would  not  deliver  the  examined  packages,  but 
it  was  not  an  offlcial  document  passing  from 
the  custom-house  to  the  mercbant. 

The  judgment  of  ths  Oirvuit  (hurt  it  afflrmed. 

True  oopr.   Test: 

Jamea  U.  HcKenner.  Clerk,  Bup.  Oouit.  U.  S. 


GEORGE  W.  HILL,  P^.  iu  Err., 

GEORGE  V.  HARDING  bt  ai. 

(Bee  8.  C,  IT  Otto,  ra-Wit,) 

AetUn  -tgaijut  bankrupt— ^eet  of  diteharge. 

*A  state  court,  li.  whlohan  aotlOD  ajralnsta  bank> 
V^—^Sa?  "-^Si**  provable  Id  bankraptc]'  Is  pend- 


ing, must,  on  the  n 

tion  nos  of  tbe  Bevlsed 


\XXS& 


ipUcauoD  under  seo- 
"  stay  all  prooeed- 


of  tbe 

disoban,^ 

ddor  on  his  part  In  endeavodng 

fuptcj  gives  leave 


bankruptoT  on  tbe  question  of  his  diBobarg«,  uukaa 

unreaaooable  d" ■■' ' ' ■-    - 

otitalnhlad]    ' 


to  shown,  or  thooourt  Jti  bank- 
}  prooeed  to  Judgment  for  the 
Ins  the  amount  diie  ;even  It  an 


, It  an 

In  the  action  more  tlian 

months  before  thecoDunflnoemeiit  of  tbe  pTo- 

■  been  dissolved  by 

-be  amount  of  tbo 

thehlgbeatoourt 

State  denies  the  appUoatlOD  and  reDdenflnnI 
-  -      -      •  'ituf,tbeb     " 


oeedlnKs  In  bankruptcrr,  and  has  bei 

Rrtng  bond  with  suieuea  to  nay  tbe 
dsmeDttobereooveied.  .Andlftta 
of  the  State  denies  the  appUoatlOD  at. 

SJdsmeat  for  the  plalntU,  the  bankrupt,  lUtboogb 
e  ba  dnoe  obtamed  bis  eertUeato  A  dlsobaise. 


may  sue  out  a  writ  of  error  bom  this  oourt,  and  Qi. 
aolirnee  In  bankruptcy  mar  be  beaid  hen  In  sup- 
vottat  the  writ 

[No.  177.) 
SubmilUd  Mar.  7, 1883.  Decided  Mar.  19, 1883. 


Mr.  Gsoiv*  W.  Braadt.  for  plaintiff  in 


Mr.  JvtUet  Gray  delivered  the  opinion  of 
the  court: 

The  material  facts,  as  appearing  by  the  rec- 
ord of  this  case  in  the  Supreme  Court  of  Illi- 
nois, are  as  follows: 

Onthe  leth  of  March,1877,the  original  plaint- 
iffs, in  accordance  with  tbe  statutes  of  niiDots, 
and  uDon  the  affidavit  of  one  of  them  that  the 
defendant  was  indebted  to  them  In  tbe  sum  of 
98,284  for  services  as  attomeys  at  law,  and  that 
be  was  a  resident  of  Illinois,  and  wbb  about 
fraudulently  to  conceal,  assignor  otberwisedis- 


Court  of  Cook  County  a  writ  of  attachment 
against  him,  upon  which  his  real  estate  wasat- 
tached.  On  the  28th  of  March,  1877,  in  accord- 
ance with  those  statutes,  he  dissolved  the  attach- 


•Heod  note  br  ifr.  JWttsa  QaaT. 
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the  amount  ot  an;  Judgment  which  might  be 
rendered  againBt  bim  on  a  final  trial  in  the  suit. 
On  the  12th  of  April,  1978,  a  verdict  naa  re- 
turned for  the  plaintiffe  b  the  sum  of  (8,000, 
and  the  defenoant  moved  the  court  to  set  it 
aalde  and  ffTBnt  anewtrlal.  On  the  7th  of  Haj, 
raqoi  "^'^>  ^^  ^"^  '"  ^^  cause  a  duly  attested  copv 
lOSSJ  p(  ^  ^^gj,^  ^g^  Qig  fijBtot  May,  1878,  ad- 
judging him  B  bankrupt  imder  the  Bankrupt 
Act  of  the  United  States. 

On  the  11th  of  May,  1878,  before  judgment 
on  the  verdict,  tliod^ecdant  suggested  the  ad- 
judication in  bankruptcy,  which  was  admitted, 
and  applied  to  the  state  court,  under  section 
filOfl  of  the  Revised  Statutes,  for  &  stay  of  pro- 
ceedings to  await  the  determination  of  the 
court  in  bankruptcy  upon  the  question  of  his 
discharge.  On  the  same  day,  tbe  court  denied 
this  application,  as  well  astbemotian  for  anew 
trial,  andtendered  judgment  against  him  on  the 
verdict,  and  afterwards  allowM  a  bill  of  excep- 
tions, which  stated  the  facts  above  recited. 
That  judgment  was  afflrmed  by  the  Appellate 
Court  for  the  FIret  District  of  Illinois  on  the 
10th  of  November,  1878,  and  by  the  Supreme 
Court  of  Illinois  on  the  18th  of  November, 
1878.  The  opinion  of  the  Supreme  Court  is  re- 
ported in  08  Illinois,  77.  On  Uie  6th  of  Janu- 
ary, 1880,  the  defendant  sued  out  this  wr^  of 

At  October  Term  1880,  of  this  court,  the  de- 
fendants In  error  moved  to  dismiss  the  writ  o' 
error,  because  at  the  time  it  was  sued  out  the 
plaintiff  in  error  had  been  disclufgcd  from  the 
obligation  of  the  debt  to  them;  and  theossignee 
in  bankruptcy  moved  to  substitute  his  name  for 
that  of  the  bankrupt  as  pUintiS  in  error.  By  tbe 
papers  submitted  with  tnese  atotions,it  app^red 
that  the  assignment  In  bankruptcy  was  made  on 
the  17th  of  June,  1878,  and  a  certificate  ot  dis- 
charge granted  to  the  bankrupt  on  the  15th  of 
September,  1879.  The  court  overruled  both 
motions;  but  granted  leave  to  theassignee  to  be 
heard  by  counsel  at  ttie  argument  on  £c  merits, 
as  loall  matters  affecting  the  estate  of  the  bank- 

llie  record  ciearlv  shows  that  a  privilege  un- 
der section  S106  of  the  Revised  Statutes  was 
claimed  by  the  original  defendant,  and  was  de- 
nied by  the  highest  court  of  the  State.  There 
«aa,  therefore,  be  no  doubt  of  the  authority  of 
this  court  to  revise  the  judgment. 

The  sectio.j  in  question  is  as  follows:  "  No 
creditor  whose  debt  ■sprovableshall  be  allowed 
to  prosecute  to  final  judgment  any  suit  at  law 
or  m  equity  therefor  aniinst  the  bankrupt,  un- 
til the  question  of  the  debtor'a  discharge  shall 
i6;iaj  have  been  determined;  and  any  such  suit  or  pro- 
ceedings shall,  upon  the  application  of  the  bank- 
rupt, 1»  stayed  to  await  the  determination  of  the 
court  in  bankruplcv  on  the  question  of  the  dia- 
charge;  JVmderf,  There  is  no  unreasonable  de- 
lay on  the  port  of  ttic  bankrupt  in  endeavoring 
to  obtain  his  discharge;  and  Ph>tiiled.  al»/.  That 

1    if  the  amountdue  the  creditor  is  in  dispute,  the 

"Uit,  by  leave  of  the  court  in  bankruptcv,  may 
proceed  to  judgment  for  the  purpose  of  ascer- 
taining tbe  amount  due,  wbicn  amount  may  be 
proved  in  bankruptcy,  but  eiecutioD  shall  be 

fhe  terms  of  this  enactment  are  as  broad  and 


to  Gnal  Judgment "  any  suit  thereon  agaiiiit  lie 
bankrupt;  and  such  suit  "  shall,  upon  the  ap- 
plication of  the  bankrupt,  be  stayed."  Iki 
provision,  like  all  laws  of  the  United  Etsi(» 
made  in  pursuance  of  the  Constitution,  Isdle 
the  courts  of  each  State,  as  well  as  those  of  Ite 
Nation.  Upon  the  application  of  the  bankmil 
to  the  court,  state  or  national,  in  wbldi  tte 
suit  is  pending,  it  is  the  duty  of  that  court  to 
stay  the  proceedings  "to  awwt  the  deleimiM- 
tion  of  tbe  court  in  bankmptcy  on  the  qnttiicD 
of  the  discharge,"  unless  there  is  unreafowible 
delay  on  the  part  ot  the  bankrupt  in  ecdravor- 
iog  to  obtain  his  discharge, or  unless,  tbe  sdioudI 
of  the  debt  being  In  dispute,  the  United  BibRs 
Court  sitting  in  bankruptcy  glvea  leave  to  pro- 
ceed to  judgment  for  the  purpoEe  of  asceitaiii- 
ing  that  amount.  If  neither  the  bankrupt  doc 
his  assignee  In  bankruptcy  applies  for  a  sisj  of 
proceeduigE,  the  court  may  of  couree  pro(«d 
to  Judgment.    Doe  v.  Childreu,  21  ■WaB-.etf 

resu.  s..  ssii., " 

S.,  521  [XXIII.,  4( 
8.,865[XXUI.,  ft    ,. 

The  stay  does  not  operate  aa  «  bar  to  the  ac- 
tion, but  only  as  a  suspension  of  proceeding 
until  the  question  of  the  bankrupt  s  discharge 
shall  have  been  determined  in  the  United  Slates 
Court  sitting  in  bankruptcy.  After  the  deiet- 
mlnation  of  that  questJon  in  that  court,  tbe 
court  in  which  the  suit  is  pending  may  prcc«d 
to  such  judgment  as  the  circumstances  of  tbe 
case  may  require.  If  the  diKharge  la  refufed. 
the  plaintiff,  upon  establishing  bis  claim,  ms^ 
obtam  a  general  judgment.  Il  the  discharge  is 
granted,  the  court  in  which  the  suit  is  pendise 
may  then  determine  whether  the  plaintiff  is  en- 
titled to  a  special  Judgment  for  the  porpOK  ct 
enforcing  an  attachment  made  more  then  foul 
months  before  the  commencement  ot  tbe  jao- 


ceedings  in  bankruptcy,  or  for  the  purpose  cl 
charging  sureties  upon  a  bond  given  to  diaaolvi 
such  an  attadmient.    But,  so  long  as  the  qne« 


of  the  discbarge  in  Innkruplcy  is  uKleter 
mined,  the  suit  cannot,  against  tbe  objection  o 
the  bankrupt  or  of  bis  anignee  in  banKruptcy 
proceed  for  any  purpose,  except  in  one  of  i«i 


order  of  the  court  In  bankruptcy  giantiii' 
leave  to  proceed  for  the  single  purpose  of  afcei 
tatning  Uie  amount  due. 

The  result  required  by  the  very  words  of  tb 
statute  is  confirmed  by  a  consideration  tf  lb 
easons  upon  which  it  rests.  Its  puipose  is  ni 
merely  to  protect  the  bankrupt,  in  (Wf  1 
obtains  a  certificate  of  discharge,  frcm  ta' 
ing  the  original  cause  of  action  agaiEEt  b'l 
merged  In  a  Judgment,  the  right  of  scticn  i:r' 
which  might  not  be  barred  by  the  ditchaig 
but  to  prevent  him,  so  long  as  the  queeiicn 
his  dischar^  is  undetermined,  from  bcins  b» 
assed  by  suit  upon  any  debt  provable  in  twn 
ruptcy,  whether  It  would  or  would  not  be  ban 
by  a  certificate  of  dischar^,  and  wbetber  t 
attachment  or  other  secunty  obtained  in  \ 
suit  would  or  would  not  be  affected  by  ifae  1 1 
ceedings  in  bankruptcy;  and  also  to  affoni 
the  asMgnee  in  bankruptcy,  to  whom  aU  < 
property  of  the  bankrupt  has  passed,  opfor 
nity  to  assume  the  defense  of  the  suit,  acd 
conleat  the  existence  and  amount  of  the  plat 
iff'g  d^m,  and  the  validity  of  his  attatdtme 
107  X, 


Jaffkat  y.  HcGehee. 
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n  of  the  atatute,  ii 


1^  bVth 
.__»wtai  t  .  . 
ta  tit  hlflwT  cooitj  of  the  Mveral  States,  and 
■  the  DMilM  Coiuta  of  Ibe  United  StUea,  as 
ion  br  Ibe  cases  died  in  argument* 
—    pWntifls'  '-'-■  *^-' '^'    ' 


__  ,_  I*  debt  beiiw  provable  in  bank- 
nfKj,  no  unreaaMiiWc  deuf  on  the  part  of 
Oa  'takroiK  in  cadeaToring  to  obtain  bis  dls- 
thatga  being  shown,  and  tne  court  in  bank- 
nstcx  hanng  sranted  no  leare  to  proceed  to 
Jnd^Mit  for  tne  paupoae  of  ascertaining  the 
Mwqat  due,  the  decision  of  ttte  state  court,  de- 
qiag  the  appUcadoo,  made  by  the  bankrupt 
Move  Jodnrwnt,  for  a  stay  of  proceedings  to 
•wail  taa  deUnnination  of  the  queedoQ  of  his 
dMaige,  aad  rotdering  a  general  Judgment 
taiatt  hnn,  was  erroneous,  and  he  bad  the 
-Hi  10  soe  out  and  proaecute  a  wrf  t  of  error  ^" 
«  h.  The  aBsbiwe  in  bankruptcy  has  Hi 
n  pamitted  to  be  heard  In  sopp<»t  of  tl 


nsopport 
vTt  of  trmt,  because  of  hia  authon^  and  duty 
lo  defend  the  estate  of  the  bankrupt  against 
ditai  and  aUachmenls  which  he  belleveii  to  be 

The  rcKih  ia  that  tlie  judgment  of  tlie  Sa- 
F^e  Court  of  HUnda  must  be  reversed,  and 

iW  law  aniliil  In  Ibiil t  Tin  fiirthn  jirn 

ml^i  ta  onformllT  with  this  opinion. 

TW  todpoent  of  Uie  state  court  b^g  re- 
•cfad  for  Uw  reason  that  It  denied  the  stay  of 
a  to  which  the  original  defenoant 
d  nnder  the  provltdon  of  the  Bank- 


np  Act  BMil  the  queMion  of  his  discharge 

' — ■- — ■  — "-  --old  nave  been  determined,  thi 

0  consider  tlw  question,  which 


taikrvptcT  abooU 
■  Moecadca  U>  c 


Upon  the  statutes  or  (be 
.  whether  It  will  be  within 
of  the  court  in  which  the  suit  Is 
'  that  the  defendant  has  obtained 
I  in  bankruptcy,  to  render  a  Bpecial 
tavor  of  the  plaintiffs  for  Ibe  pur- 
eharnng 
il*e  uc  ai 


_    ..  any  other  ques- 

>y  hereafter  arise  upon  the  pro- 

bf  the  defendant,  of  hla  certiacale  of 
~    or  Dpoo  the  suggestion  of  the  ao- 


B  fc**fc  "'I^^T 


L  HeEwiiwr.  Osek,  Sap.  Oourt,  V.  B. 
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tUaS  TOBRANB.  United  Bitfea  Har- 


•  &  c  IT  Otto,  ta-tm.i 


oredtton,  are  m , 

i.  An  assignment  which  n 

dlBOretloD  ooDtnuT  to  the  m , 

anOiUieOeat,  authorftea  lilmtoaell  the  propertr 
oonveyed  thereby.  In  a  method  not  permitted  br 
the  statute,  Is  void. 

[No.  176.] 
8ubmilt«d  Mar..7,  ISSS.  DeeidedMar.  19, 1SS3. 

APPEAL  from  the  Circuit  Court  of  theUnlted 
States  for  the  Eastern  District  of  Arkansas. 
The  history  and  facts  appear  In  the 

Btatemenf'fthecaaeby  Mr.JtuticeWooAmi 
The  Statutes  of  Arkansas  contain  the  follow- 
ing pro  visions: 

^'Section  88G.  In  all  cases  in  which  any  per- 
son shall  make  an  assignment  of  any  property, 
whether  teal,  personal,  or  choBCs  in  sclion,  for 
the  pavment  of  debu,  before  the  BEsignee  tliere- 
of  snaU  be  entilled  to  takcposfeEsIon,  sell  or  In 
any  way  manage  or  conlrol  any  propertv  so  as- 
signed, he  shall  be  required  to  file  in  ihe  cfflce 
of  the  clerk  of  the  court  exercising  probate  Ju- 
risdiction, a  full  and  complete  inventory  and 


said  assignment,  with  good  and  ei 
rity,  to  Be  approved  by  the  Judge  of  said  court, 
conditioned  that  such  assignee  shall  execute  Ihe 
trust  confided  to  blm,  sell  Ihe  properly  lo  the 
best  advantage,  and  pay  the  proceeds  thereof  to 
the  creditors  mentioned  in  said  assf^ment,  ac- 
cording lo  the  terms  thereof,  and  faithfully  per- 
form the  duties  according  to  law." 

"Section  867.  Said  assignee  shall  be  requited 
to  sell  all  the  property  assigned  to  him  for  the 
payment  of  dent,  al  public  auction,  within  one 
hundred  and  twentv  days  after  the  execution 
of  the  bond  required  by  ibis  Act,  and  fhall  give 
at  least  thirty  days'  notice  of  the  time  and  place 
of  such  sale.  And  any  person  damaged  by  the 
neglect,  waste  or  improper  conduct  of  aucli  as- 
signee, shall  be  entitled  to  bring  his  action  on 
the  bond  in  the  name  of  the  State  for  the  use 
and  benefit  of  such  person,"  Ganlt,  Digest,  pp 
207,  208. 

While  these  sections  were  In  force,  lo  wit:  on 
December  19,  1879,  James  C.  Mcf  s  and  John  B. 
Bell,  ponners  under  the  name  of  SIoss  &  Bell, 
doing  business  as  merchants  at  Pine  Blufl,  Ar- 
kansas, conveyed  by  an  assignment  in  writing, 
all  their  goods,  wares  and  merchandise,  and 
cboeea  in  action  to  the  defendant,  James  M. 
Hudson,  as  trustee  In  tnist  for  llie  payment  of 
their  debts.  The  deed  of  assignment  preferred 
certain  creditors  who  afterwards  became  Ibe 
complainants  in  this  suU,  and  required  Ihe 
trusteelo  pay  them  in  fuliif  the  proceeds  of  (he 
property  assigned  should  be  sutncicnt  f i  r  that 
purpose,  and  if  there  Kliould  be  any  surplus,  lo 
pay  it  share  and  shore  alilce  to  other  creditcis. 
The  powers  conferred  on  the  trustee  were  as 
follows:  "To  sell  and  dispose  of  all  of  said 
propertv  for  cash  as  he  should  deem  advisable 
and  rignt,  and  to  this  end  to  uae  his  own  dis- 
cretion, subject  to  the  supervision  of  the  cred- 
itors •  •  ■  and  lo  conduct  and  transaclall 
of  (he  business  as  he  may  deem  proper  In  the 
exerdseof  a  sound  discretion,  and  as  be  (ball 
deem  most  advisable  tor  the  Iteneflt  of  credilcis 
and  tbelr  tnut;  and  be  shall  have  power  to  ap- 
4Wi 
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i  Uhited  Btatbs, 


Oct.  Teek, 


point  such  asdstuils,  agents,  and  attomers  aa  in 
nig  judgment  ouf  be  necessuy  to  enable  him 
to  fulfil  this  trust,"  etc. 

Hudson  accepted  the  trust  and,  on  Decem- 
ber 91,  1B78,  gave  bond  accordioK  to  law,  and 
filed  in  the  oMce  of  the  cleric  of  the  probate 
court,  an  InTentory  of  the  property  conveyed 
to  him  by  the  deed  of  assignment 

On  December  21,  1878,  the  defendanU, 
McOehee,  Snowden  &Vlolett,  recovered  aeaiust 
How  &  Bell.  In  tbe  United  states  Circuit  Court 
for  the  Eastern  District  of  Arkansas,  a  judg- 
ment for  tl0,902,  on  which  execution  was  is- 
sued on  Janoarv  13,  1879,  and  the  sune  came 
into  the  hands  of  the  marshal  of  tbe  district  on 
that  day.  The  marshal  levied  tbe  execution  on 
the  goods  and  chattels  assiipied  by  Bell&Hoss 
to  Hiidson,  and  took  them  into  his  posHesaioD, 
and  was  about  to  advertise  and  sell  the  same  to 
satisfy  the  execution,  when  the  bill  in  this  case 
was  tiled  by  tbe  complainanis,  who  were  the 
preferred  creditors  named  in  tbe  assignment. 
The  bill  recited  the  foregoing  facts,  and  prayed 
an  injunction  against  the  marshal  and  ^tcOe- 
hee,  Snowden  &  VioleCt,  forbiddiag  them  to 
interfere  with  the  property  assigned  to  Hudson, 
and  that  they  might  be  decre^  to  return  the 
r3631     same  to  him,  etc. 

Tbe  defendants  demurredto  tbe  bill  for  want 
of  equity.  Tbe  circuit  court  sustained  the  de- 
murrer on  tbe  ground  that  the  deed  of  assign- 
ment was  void  on  its  face,  and  dismissed  the 
bilL  Tbe  purpose  of  this  appeal  is  to  reverse 
that  decree. 

ifewn.  S.  F.  Chu-k  and  S.  W.  Wllllwna, 
for  apnelUntB. 

Mr.  V.  H .  Rose,  for  appellees. 

Mr.  Ju*tiee  Wood*  delivered  the  opinion 

of  tbe  court  ; 

Tbe  Statute  of  Arkansas  provides  that  the 
properly  assigned  for  the  benefit  of  creditors 
Hhall  be  sold  at  public  auction  within  one  hun- 
dred and  twenty  daysafler  the  esocutionof  tbe 
bond  required  of  tbe  assignee. 

The  deed  of  assignment,  in  effect,  authoriKed 
the  assignee  to  sell  at  private  sale,  and  at  such 
time  and  in  such  manner  as  he  should  deem  ad- 
visable and  right.  Under  this  power  he  could 
wait  an  indefinite  time,  and  thcu,  seU  tlie  prop- 
erty at  wholesale,  or  ho  could  carry  on  the  busi- 
ness of  selling  off  the  stock  of  gooJain  tbeordi- 
naiy  way  of  retail  merchants,  and  without  any 
limit  of  time  within  which  the  »alc  should  be 
completed.  The  powers  conferred  by  the  deed 
of  assignment  were,  therefore,  in  direct  opposi- 
,  tion  to  the  policj  of  the  statute.  It  ia  true,  the 
powers  conferred  on  the  trustee  were  subject  to 
the  supervision  of  tbe  creditors.  But  this  could 
only  mean  a  majority  of  the  creditors.  The  as- 
signee was,  therefore,  authorized  by  the  assign- 
ment to  dispose  of  the  property  assigned  in  a 
manner  different  from  that  pointed  out  by  the 
statute,  and  in  disregard  of  the  wishes  and  re- 
monstrances of  a  minority  of  the  creditors.  The 
question  presented  is,  therefore,  this:  is  sn  aa- 
agnment  for  the  benefit  of  creditors,  which  au- 
thorizes tbe  aasignee  to  violate  the  provisions  of 
the  statute  regulating  such  assiKninents,  valid 
and  binding  on  the  creditors  of  Uie  assignor? 

The  contention  of  the  appeUant  is  that  the  as- 
dgnmenl  ia  valid:  (1)  because  tbe  dlacredon 


Cn  the  assignee  by  tbe  asdgnnKiit  btrcs 
at  Ubertv  to  follow  tbe  law;  and  (2)  be- 
cause, even  ii  the  assignment  required  him  to 
administer  the  trust  in  a  manner  dUferenifrom 
that  prescribed  by  the  law,  only  sudi  direHioiix 
as  confiicted  with  the  law  would  be  void,  and 
tbe  assignment  itself  would  remain  valid. 

We  think  that,  under  the  conatmction  given  t 
the  assignment  law  by  tbe  Supreme  Conit  of 
Ailfansas,  in  the  case  of  Baieish  v.  OHfflCh,  ST 
Ark.,  IC>8,tlieee  positions  cannot  be  maintained. 
The  asdoTunent  In  that  caae  provided  ss  fol- 
lows: "llie  party  of  the  second  part,"  Ibcis- 
sbaJl  take  possession  of  ul  and  slnga- 


private  sale,  to  such  person  o  , .  .  _ . .  . . 
prices  and  on  such  terms  and  conditions,  dtlier 
for  cash  or  apon  credit,  as  In  his  judgment, 
may  appear  bast  and  moat  for  the  interest  of  tbe 
parties  concerned,  and  convert  tbe  same  into 
money." 

It  will  be  observed  that  tbe  terms  of  the  a»- 
signment  did  not  prevent  the  asMrnee,  in  the 
administration  of  his  trust,  from  follovring  tlie 
directions  of  tbe  statute  in  all  particulars.  He 
was  at  liberty  to  sell  for  cash  at  public  anctioD, 
and  within  one  htmdred  and  twenty  days  after 


declared  the  assignment  to  Im  void.  ItEBld:"In 
providing  for  the  eale  of  the  property,  tbe  stat- 
ute is  disregarded  in  tbe  deed  of  aaignmeol: 
the  assignee  was  authorized  to  sell  at  a  private 
or  pubhc  sale,  and  for  cash  or  credit  Under 
such  provision  it  wae  in  the  power  and  discre- 
tion of  the  assignee  to  prolong  the  execution 
and  clodngof  tbe  trust  for  sn  indefinite  period. 
The  Legiatatnro  deemed  it  expedient,  aa  a  mal- 
lei of  public  policy,  to  require  assignew,  in 
general  deeds  of  assignment  tor  the  benefit  of 
creditors,  to  sell  all  property  assigned  to  them. 
for  tbe  paymen'.  of  debts,  at  public  auction, 
witliin  one  htmdred  and  twenty-five  days  after 
the  execution  of  the  bond,  on  ttdrty  days'  notice 
of  the  time  and  place  of  sale."  And  the  court 
declared.  "The  Statute  prescribes  a  mode  of 
sale  in  this  State,  and  dissenting  creditors  are 
not  barred  by  a  deed  made  in  direct  contraven- 
tion of  a  plom  provision  ai  the  statute." 

The  elTect  of  this  decision  is  that  the  provis- 
ions of  the  statute  respecting  the  sale  of^  prop- 
erty assigned  for  the  benefit  of  creditors  ar- 
mandatory  and  not  directory;  sec,  also,  J^r«-A 
v.  iaifonfo,  13  Wall. ,  606  ^80  U.  8. ,  XX. ,  TCaj . 
and  there  are  no  conflicting  decisfona  of  the 
Supreme  Court  of  Arkansas.  This  being  the 
construction  put  upon  the  law  by  the  Supreme 
Court  of  the  State  when  the  assignment  in  tfai: 
case  was  made,  it  is  binding  on  the  courts  of  the 
United  States.  Brat/uar  v.  Wtat,  7  Pet. ,  6"* 
^mnerv.J7id»,2Black,582[e7t.8..XVIl 
3661;  LeffingvieU  v.  Warren.  Id.,  S9&  [«7  U.  8 
XVlL,261].  It  follows  that  the  asmKoment 
which  vests  the  assignee  with  a  discretioii  con 
trary  to  the  mandates  of  the  statute  and,  in  effect 
authorizes  him  to  sell  the  property  conveyei 
thereby,  in  a  method  not  pennitted  hy  the  etai 
ute,  must  be  void,  for  contracts  ai^  oonTey«iict! 
in  contravention  of  the  terms  or  poU^  of  a  sisl 
ute  will  not  be  sanctioned.  Aot  t.  Burr  1 
H.  T-  2»4;  Maegngory.  8.  B.R.  Oo.,  18  Q.'b 
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fil  AetaMT.  Dttt^ftm.  4  B.  £  Aid.,  600;  JfOlKP 
I.  iW,  1  Allea.  4H;  Farton  t.  Heney,  1  Qtsj, 
UhBatltaiKnir.  JVornn,  44  He.,67. 

TV  fMwU  itf  that  tirtf  it  Oat  At  deerte  of 
t4(  Virrmt  Court,  ditmimng  Ole  bill,  becaate  the 
*mnme»t  la  futttUm  teai  toid  <m  iUfaee,  waa 
niUtadmuutbt^glrmBi. 

Clerk.  Sop.  Oouit,  C.  B. 


■I  CHIBLES  H.  HAilSHALL  ET  n...  AppU., 

THESTKAXSHIPADRIATIC.HerLii^Des. 
lir..  Twt  OcEAHic  Stkah  Xatioatiok  Com- 
riTT  (limited)  Claimant. 

Sv  a.  C  "  Tha  JiirloHc  "  IT  Otto,  Sl!-61».l 


L  iDMHiaCaitaiilimhruidiiuTltJnuiJurtBdlctloD, 
>c  tte  taBsnoe  dde  of  tbe  court,  under  thu  Vet  of 
lC\itg  »rjitr,^  of  tBct  hare  tbe  effect  of  a  ipeclal 

1  Tlwa  li  DO  oocaaloD  in  any  ease  to  except  Hpe- 
tA  B>  a  Aadtav  of  '>ct,  u  Ita  EofBcloiira-,  In  con- 
■ncaaitk  tba  |iliailliii|ii  to  mipport  tiie  ilecree 
iMlt'il. k alvvn open  to  oooatdenWIOD on  apoeal. 

(  v^iB  a  MCBiner  ii  neaiiiut  another  Teasel  and 
<MR  k  dansvr  ot  aHUalon,  from  i'  antlnuliis  the 
^■«  veedatvhfchahetogoliiK,  It  latbedutrof 
^  ttMtm  to  alBcken  bcr  apeed  and.  If  DoceMary, 
k  mvoe  bar  MwlDaa  and  move  her  backvards. 

i  1  «atas  Tssd  meetliic  a  steamer  muit  keep 
■w  mmnt,  wUle  tbe  steamer  take*  tbe  neoetsarr 
^■■ana  to  aroM  ■  ooUMon :  It  must  be  a  strong 
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APPEAX  frain  tbe  Circuit  Court  of  the  United 
SMica  for  tbe  Southern  Dlnrlct  of  New 

TW  Hbd  In  this  caae  vosHled  la  the  District 
«.an  «r  the  United  States  for  the  Southern 
[■Mtm  of  5ew  Tortt.  to  reooTer  for  the  loss 
•1  tkr  (Up.  Horreat  Queen,  and  corfco,  reault- 
a/  frocD  a  M>Ili<Ion. 

Tbediatrict  court  entered  adecreediMolwliig 
Or  lAd  vilb  cnals.     This  decree  having  been 


ta  «mrt. 
TW  fbctn  at  Ifae  cok  ore  f  ullj  Mated  by  the 


■  ODd  Tkomtt*  H.  BtManl,  for  appel- 


«■.  ^mXoFUM  delirered  theoTrinlon  of 
Ihrnwi 

Tbfc  casK  oomei  before  us  oo  appeal  from  a 
^am  of  ifea  ('Jrcnlt  court,  with  a  finding  of 
kcB  ^oa  whldi  tt  WBi  rendered.  We  ore, 
ttaidan.  raMtiid  of  much  of  the  embarraaa- 
^iH  rapRfOKcd  on  the  trial,  both  by  that  court 
mi  tW  dlMflct  conrt,  from  tbe  dlfflcuhy  of  de. 


rWUsarriMMMd 

baaMbjMMr.andtal 


,B*8?tT 


termlninK  from  the  evidence  the  exact  poeitioo 

of  tbe  vessels  itomedlatel;  preceding  the  collis- 

Here  we  must  take  the  facts  as  found  and 

ly  tbe  law  to  them.    In  cases  of  admiralty 

maritime  jurisdiction,  on  the  instance  side 

of  the  court,  under  the  Act  of  Congressof  1875, 

[18  Stat,  at  L.,  81S],  the  finding  hoe  tbe  effect 

of  a  special  verdict  In  an  action  at  law. 

There  Is,  It  is  true,  a  bill  of  exceptions  in  the 
record,  but  it  conlains  exceptions  only  to  tbe 
flndln;;,  and  to  the  refusal  of  the  court  to  find 
otherwise.  It  presents  no  question  for  our  con- 
siderntion  except  such  as  arises  upon  Ihe  facta  as 
found.  There  is  no  occusion  in  any  case  to  ex- 
cept s])ecia!ly  to  a  finding,  as  its  sufilctency.  In 
connection  with  the  pleadings,  lo  support  the 
decree  rendered,  isalways  open  to  consideration 
—1  appeal.  , 

On  the  evening  of  December  SO,  18T5,  tbe  ' 
ship  Harvest  Queen,  an  American  vessel,  sailed 
from  the  harbor  of  Queenstown.  Ireland,  for 
the  Port  of  Liverpool,  England.  She  was  187 
feet  long,  of  1636  tons  buiileu  and  had,  at  the 
time,  a  cargo  of  grain  on  board.  On  the  tame 
day,  the  steamer  Adriatic,  a  British  vessel  left 
Liverpool  for  New  York,  and  proceeded  down 
the  Irish  Channel.  She  was  460  feet  long,  and 
of  over  8,000  tons  burden.  Her  forward  deck 
was  roofed  with  what  is  termed  a  turtle  back, 
so  called  from  Its  shape.  Tbe  spray  of  the  sea 
dashed  over  this  roof,  and  the  lookouts  of  the 
steamer  were,  therefore.  Motioned  on  a  house 
just  abaft  of  it. 

Tbe  wheel-house  was  on  deck,  and  above  and 
a  little  forward  of  It  was  tbe  bridge  oo  which 
tbe  officer  on  watch  usually  look  liis  portion. 
Adjoining  the  wheel-bou.se.  and  opening  Into  It. 
was  tbe  chart  room.  At  a  quarter  past  two  on 
the  morning  of  December  81.  the  captain,  who 
had  been  on  duty  all  tbe  lime  after  leaving  Liv- 
erpool, went  into  that  room  and  lay  down  on  a 
sofa,  giving  orders  to  be  called  at  four,  or  soon- 
er if  any  vessels  came  in  sight.  The  first  officer 
wastbenonwatch.standingon  the  bridge,  most 
of  the  time  on  the  starboard  side.  Three  sea- 
men were  on  the  lookout,  one  on  each  side  of 
the  house  mentioned,  and  one  on  the  port  side 
of  the  bridge.  At  thirty-five  minutes  past  two 
the  first  omccr,  looking  through  a  nIgb^glass, 
saw  a  green  liKht  about  two  points  on  bis  star- 
board now.  It  could  not  bo  seen  bv  the  naked 
eye.  It  proved  afterwards  to  be  alight  on  Tbe 
Harvest  Queen.  At  this  time  the  sky  was  clear, 
with  scattering  clouds;  but  on  the  water  tbe 
night  was  dark;  the  wind  was  blowing  a  freeb 
bieeze  from  the  southwest  and  tbe  seawasrun- 
nlnghigh.  Thesteamerwasgoingabout twelve 
knots  an  hour,  having  all  her  Tights  In  their 
properplocesandbumlngbrigbtly.  Soonafter- 
wards  the  light  oo  The  Harvest  Queen  was  seen 
*"'  one  of  Ihe  lookout«,  and  two  strokes  were 
to  tbe  bell  on  the  turtle  deck  as  a  signal 

light  was  seen  on  the  starboard  bow. 

Four  minatea  after  that,  at  thirty-nine  mln- 
Qtes  past  two,  the  green  light  of  the  ship,  which 
bad  broadened  Ut  three  and  a  half  points, 
cbanvedtored.  Uptothis  time  the  steamer  bad 
not  altered  her  course.  The  character  of  the 
approaching  veasel  was  not  known,  nothing  but 
hcrltffht  beingseen.  But  whether  she  was  pro- 
pelled by  wind  or  steam,  the  slcarocr  put*ued 
the  proper  courr  to  prevent  the  danger  of  col- 
UrioD.  Her  green  lignt  must  have  been  equally 
U7 


that  f 
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Tlnble  fromTheHoTTeat  Queen;  and  when  two 
vessels  keep  the  same  colored  Ilghla  in  view  of 
each  other,  collision  is  impossible,  for  thoj  aie 
then  moving  on  parallellines.  The  lights  on  ves- 
sels are  required  to  be  so  placed  asnottobeseen 
across  their  bows.  The  red  light  comlDg  in 
Bight  indicated  that  the  ^p  had  cbangea  her 
course,  and  was  no  longer  running  on  a  parallel 
line,  but  in  a  direction  which,  if  continued, 
would  briniF  her  across  the  bow  of  the  steamer. 
The  first  officer,  therefore,  at  once  gave  an  or- 
der  to  port  the  helm,  and  signaled  tAe  engineer 
to  stand  by  the  engine,  lollowin,';  this  with  a 
fiurther  order  to  alow  the  ennne.  Both  these 
orders  were  promptly  obeyed,  and  the  steamer 
slowly  swung  to  uie  right. 

As  already  stated,  the  steamet  was  going  at 
the  rate  of  twelve  knots  an  hour.  The  Harvest 
Queen,  judgine  from  the  time  she  occupied  in 
passing  over  die  distance  from  Queensiown, 
^musthave  been  sallingatlhe  rate  of  eight  knots 
anhour;  thatis,  the  two  vessels  were  approach- 
ing each  ether  at  a  speed  equal  to  about  twenty 
mOesanbour.  The  light  on  The  Harvest  Queen 
could  not  have  been  seen  that  nisht  further  than 
two  miles  and  a  half,  and  over  Uiis  distance  the 
steamer  with  her  speed  had  passed  four  fifths 
of  a  mile,  and  The  Harvest  Queen  a  little  more 
than  ODC  half  of  a  mile.  So  that  at  this  time, 
when  the  ted  light  was  seen,  the  vessels  must 
have  been  about  a  mile  and  a  quarter  apart.  At 
the  rate  they  were  moving,  they  would  come  to- 

Cer  or  pass  each  other  in  four  minutes.  The 
offlcer  of  the  steamer  at  once  perceived  the 
necessity  of  an  immediate  change  m  her  course 
SOBS  to  brin^  her  on  a  parallel  line  with  the  ap- 
proaching ship.  To  accomplish  this,  it  was  nec- 
essary to  port  the  helm  of  the  steamer,  which 
was  at  once  done.  The  order  to  do  this  was, 
under  the  circumstances,  the  proper  one  to  be 

fivcn.  The  slowingof  the  speed  of  tbesteamer 
y  reason  of  the  proximity  of  the  other  vessel 
was  also  a  proper  proceeding.  When  a  steamer 
is  nearing  another  vessel,  ana  there  is  danger  of 
collision  from  continuing  the  rate  of  speed  at 
which  she  is  going,  it  is  the  duty  of  her  captain 
to  slacken  her  speed  and,  if  necessarv,  to  re- 
[516]  Terse  her  engines  and  move  her  backnards. 
Bucb  is  the  express  language  of  Rule  21  adopted 

Z Congress  for  the  prevention  of  collisionB  on 
water,  which  is  as  foUows:  "Every  steam 
vessel,  when  approachinfi;  another  vessel,  so  as 
to  involve  risk  of  collision,  shall  slacken  her 
speed  or,  if  necessary,  slop  and  reverse ;  and 
every  steam  vessel  slull,  when  in  a  fog,  go  at 
a  moderate  speed."    R.  B.,  sec.  4288. 

Had  there  been  no  other  change  in  the  course 
of  The  Harvest  Queen,  the  new  direction  token 
by  the  steamer  would  have  carried  her  past  that 
vessel  without  collision.  But  about  a  minute 
afterwards,  or  forty  minutes  past  two,  the  red 
light  of  The  Harvest  Queen  changed  again  to 
green.  The  steamer  had  then  yielded  to  her 
Belm,  and  gone  oS  a  point  to  the  starboard  and 
was  swinging  further  in  that  direction.  The 
first  officer,  seeing  the  re-appearance  of  the 
green  light,  at  once  gave  an  order  to  stop  the 
engine  and,  as  soon  as  it  could  be  done,  to  back 
thcsteamcratfuUspeed.  This  order  was  obeyed, 
and  the  engine  was  put  in  a  reverse  motion  at 
:ibout  forty -one  minutes  past  two. 

The  captain  was  then  called  and  immediately 

came  on  deck.    Looking  ahead  he  saw  a  g 

198 


light  not  far  away,  about  two  points  o9  tbe 
etorboaid  bow;  then  green  and  red  lighn  w- 
peued  together  and  Uien  the  red  alone.  He 
noticed  also  that  the  belm  was  to  the  port  nde 
and  tliat  the  engine  was  under  reversed  actioii. 
Thereupon  he  gave  tbe  order  from  the  deck. 
"  bard-a-storboard,"  which  was  obeyed.  He 
then  went  on  the  bridge. 

Had  the  steamer  been  then  going  HstcTD.tbere 
could  be  no  question  as  to  the  propriety  of  ibis 
order;  it  would  have  turned  her  to  the  right  tsd 
she  would  have  passed  on  the  left  side  uf  Tbr 
Harvest  Queen,  showing  red  light  to  red  light, 
the  two  vessels  In  that  event  moving  on  panlkl 
lines.  The  effect  of  a  starboard  helm,  when  i 
vessel  is  going  astern,  is  directly  the  opposite  of 
that  produced  when  she  is  going  ahead.    But 

the  order  was  fiven,  the  fonraid 

had  not  been  entirely 


motion  of  the  steamer  b 


slowly,  it  appears,  however,  t 
moving  with  the  reversed  action  of  ber  engiiie, 
the  steamer  did  not  yield  to  ber  helm  so  as  la 
materially  change  her  forward  direction.  Tbe 
order  could  not,  therefore,  have  contributed  to 
the  collision.  But  were  it  otherwise,  we  csc- 
not  say  that  the  captain  could  be  justly  blamed. 
In  considering  his  action,  tbe  question  is  not 
whether  tbe  order  given  was  the  best  when 
viewed  in  the  light  of  subsequent  events;  but 
whether,  under  the  circumstances  in  whidi  be 
was  placed,  it  was  ttiat  of  a  prudent  and  skill- 
ful commander.  The  nearness  of  the  apinoad)- 
ing  ship  and  the  frequent  change  in  tiu  tights, 
whilst  calling  for  prompt  action  on  bis  put, 
wet«  well  calculated  to  embamas  and  confuse 


with  others;  and  seeing  the  reversed  movement 
of  the  engine  he  would  naturallT  conclude  that 
thesteamerhadyleldedorwoulasoon  yield  to  it 
and  pass  the  approaching  ship  in  safety. 

Soon  after  he  reached  the  bridge.  The  Har- 
vest Queen  appeared  through  the  darkness 
under  full  sail  and  bore  down  directly  on  the 
steamer.  Before  anything  could  be  aone.  her 
Jib-boom  ran  over  the  turtle  back  of  the  steamer, 
and  was  broken  in  two,  one  part  falling  into  the 
water.  The  engines  of  the  steamer  were  tbcn 
backing  at  full  speed,  and  if  she  was  not  in  fact 
going  astern,  she  was,  according  to  the  finding 
of  the  circuit  court,  "not  going  ahead  much.if 
any."  5he  continued  backing  after  the  collis- 
ion and.  when  tbe  vessels  separUed,  Tbe  Hai^ 
vest  Queen  passed  across  the  bow  of  The  Adri- 
atic from  port  to  startMard.  Her  masta  veie 
standing  and  her  sails  were  all  eel  The  first 
olUcer  of  tbe  steamer  hailed  her,  but  received 
no  onswer  from  anyone;  no  hail  came  from  her. 
She  gave  no  signsof  serious  injury,  yet  sbe  wo^ 
In  some  way  injured  so  severely  that  soon  after 
wards  she  sank  with  all  on  board. 

Immediately  after  the  separation  of  tbe  ves 
sels.  the  captain  of  tbe  steamer  ^ve  ortleis  ti 
clear  away  the  boats;  but  The  Harvest  Queci 
keeping  in  sight,  the  orders  were  countermand 
ed,  ana  The  Adriatic  steamed  slowly  tow^trd 
her  until  she  became  lost  to  view.  It  was  aboc 
that  time  that  cries  for  help  were  heard  in  lb 
water,  in  the  direction  where  the  ship  was  la; 
Been.  The  engines  were  stopped  and  an  ordt 
to  lower  the  bmits  was  Immeoiately  given.  T« 
.  boats  under  command  of  officers  of  tbe  «»%Tni 
103  U. ! 
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Koto  v.  Eumam. 


[Qteot  ta  mrdi  of  the  portiea  from  irhom  Ibe 
rrin  vcR  bmd.  Tliej'  were  rowed  in  Uie  di- 
naka  wk^Ke  the  crice  camci  but  aflcr  rc> 
■aUag  oat  for  helf  an  bour  to  an  hour  Ihcj 
■m  ncalled  t^  a  rag-nu:  from  tbc  Htcamcr. 
X'thmf  VM  ever  afterwanls  btonl  of  any  of 
ikttUp'icnw,  and  only  a  few  fragincnis  of 
*«  fimd  were  ever  foood.  The  vessel  and 
ivp)  woe  a  total  kna. 

TiK  pvoeol  libel  was  81ed  to  recover  their 
Tiloc  In  damagea,  allied  to  be  $3£t,000.  The 
QckHadm^  ihstt&collisionwa«  caused  by 
te  Dc^ifeoce  aod  improper  cxinduct  of  those 
tcbottd  llie  (teamer: 

1  Id  not  baving  a  good  and  stifficient  look- 

>  lanmiuii^allooiireat  aspeed. 

1  la  Bot  kerUng  out  of  the  way  of  The  Har- 
TM  (fatat;  ana, 

L  u  not  (topping  and  backing  in  time  to 
f-a  ike  roUisHiD. 

Fna  the  nairalive  we  bavc  given,  of  tbe 
tall  (/  tbe  case,  which  is  hut  a  aummary  of 
■^  fadingt  of  the  circuit  court,  slatiog  tbe 
:Mk  via  much  greater  detail  and  particulari- 
7  it  i*  evident  that  these  allegations  are  not 
i^iMuMd  fn  any  eMcntial  particulnr. 

VUbt  the  reanels  wereoverlwo  miles  apart, 
'kr  tnsi  hghl  on  The  Harvest  Queen  was  dis- 
■M»  «een.  A  irimilar  light  on  The  Adriatic 
"xm  oaOy  have  been  aecn  and,  if  tbe  look- 
'■»  wee  altesding  to  their  duty,  probably 
n*  HM  from  the  snip.  Tboee  lighis  beiof;  via- 
4.  t  was  ocljr  necessary  for  tbe  vessels  to 
b>9  h  their  cooTEe.  and  collision  would  have 
^n  jaipnariTrlr  The  subsequent  changes 
■^it  bj  ifae  HouDcr  were  caused  by  previous 
'ANfCT  m  the  coone  of  the  ship,  as  Indicated 
7  tfei  ilmaiiii^  iif  hi  I  lijililii  Whilst  it  was  the 
-«>T  tl  the  »ij*nn«-  to  ke«p  out  of  the  way  cf 
k  itip,  bciiig  more  under  control,  it  was  no 
fm  the  dotT  of  tbe  ship  to  avoid  anything 
laAif  to  mislead  and  embarrass  (be  eleomci 
ate  pcrfmnanre  of  this  duty.  That  she  did 
^(Mnd  aod  embarrass  the  steameria  plain 
Naatke  tatrmml  already  made.  To  one  at  a 
-J^Bx,  ha  changing  lights  were  confusing, 


"f  •incd  aod  solDcieDt  lookoat  on  board  of 
I  *'Ay»oieporH  be  sight  and  approach  of  tbe 


18  How.,  583  [59  U.  8..  XV.,  408];  and   in 

BUamtJiip  Co.  v.  Rumball  (bat  "Under  the  rule 
thnt  a  f leanicr  muRt  Lccp  out  of  the  way,  she 
must  of  neccs.'-ity  dclcrmine  for  herself  and  up. 
on  her  own  responsibility,  independently  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to  tbe 
right  or  left  or  to  slop  ;  and  in  order  that  she 
may  not  be  deprived  of  the  means  of  determin- 
ing tbe  matter  wisely,  and  tliat  she  may  not  be 
defeated  or  baffled  in  ihe  attempt  to  perform  her 
duty  in  the  emergency,  it  is  requiTed.  in  the  ad- 
miralty jurisprudence  of  the  United  Btates.  that 
tbe  sailing  vessel  shall  keep  her  course,  and  al- 
low the  steamer  to  pass  either  on  the  right  or 
left,  or  to  adopt  sucli  measures  of  precanUon  at 
she  may  deem  best  suited  to  enable  her  to  per- 
form her  duty  and  fulfil  Uie  rcquiremecl  of  tbe 
law  to  keep  out  of  the  way."  21  Ho«-,,  884 
[83  U.  S.,  XVI.,  148], 

Here,  so  far  from  observing  this  rule,  ihe 
ship,  by  her  frequent  changes,  embarrassed  Ibc 
action  of  the  steamer,  and  prevented  her  frrm 
continuing  in  a  course  which  would  have 
avoided  the  disastrous  result.  If  tbe  ship  bad 
kept  on  the  course  she  was  sailing  when  first 
seen. or  bad  adhered  to  tbe  llrst  new  course  aft- 
erwards taken,  no  collision  would  bave  hap- 

It  teemt  to  tit  ptain,  upon  thefaeti/outid  hg 
the  Ciratit  Court,  that  wfuUmerftmU  there  ttai 
iiliich  caused  tlie  eoUition,  it  originated  mth  the 
ihip  and  not  tht  eleamer.  Tlie  decree  it,  there- 
fore, affinwd. 

True  oopr-   Test : 

James  H.  HcKenne]',  CleA,  Sup.  Court.  U.  S. 


MADBLAINE  ROTH.  /V/.  in  Err., 
FREDEBICA  EHSIAN  et  ai- 

(6ee  B.  C,  IT  Otto.  31S.) 

Juritdiction  o*cr  atate  jut^nunt. 

Ibis  oourt  has  nc 
of  a  stale  court,  tt 
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Tka  wijBued  appearincv  of  the  green  light 
^tefatffourmiDates  after  it  was  seen,  an- 
— mTti  ■niistliinrhsilbf  rhnrjrr  nf  llftiin  nn 
TW  Harranjfoeeo  was  tbe  result  of  tbe  swing- 
■(  tt  Ike  *Md  from  tbe  wind  and  sea,  and 
■  ateetsikm  Inher 
as  totbe 

a  like  those  presented 

I  aovofer  against  the  course  Tbe 

-     - '  -"--in  we  have  stated. 

^    .  el  meeting  a  steam- 

«  k>  k«p  her  (nurse  while  the  steamer  takes 
Jr  aai^^ii  iiaasiiiia  to  avoid  collision.  In 
*^4*  T  i%4  Imat  JTfldaa  this  court  said, 
^  ~  TVm^  Ibe  rak  should  not  be  ob- 
W<  wkcB  cfaranMaacea  are  soch  that  it  la 
mviM te  ulMjiaatii  unst  occasion  a collis- 
^  «kfc  a  JepwtuK  from  fiwill  prevent  one, 
««  k  ^M  ba  a  NroBtr  cMe  wUcb  pnU  the  iaO- 
I  ^  wnrf  hi  Ik*  wTOOg  for  obeying  tbe  rule;" 


miDBB 


lurisdlctlnn  to  revtew  a  decision 
It  H  decTue  at  B  lorelgn  court  an- 
.   Is  valldand  tbat  tbe  plalntlll  m 
inlly.  Dot  entitled  to  dower. 
[No.   1201.1 
Submitted  Mar.  €,  1S83.  Jkctded  Mar.  IS,  I88S. 

Fr  ERROR  to  tbe  Supreme  Oowt  of  the  Suie 
of  Illinois. 

On  motion  to  dismiss  for  want  of  Jurisdiction. 
The  case  Is  sutHciently  stated  by  the  court. 
Mettre.  Jnllna  Raaenth^l    and    A.  H. 
Pane«,  for  defendants  in  error,  in  support  of 
motion. 
Mr.  O.  BL  Hafrla.  for  plaintiff  In  error, 

itr.  Chief  JiMieeVftAf  delivered  the  opin- 
ion of  the  court; 

Tbe  only  question  In  this  case,  controverted 
below,  was  whether  Madclalne  Roth,  the  plaint- 
iff In  error,  was  tbe  widow  of  John  George 
Roth,  deceased,  and  that  depended  enilrelv  on 
the  validity  of  tbe  decree  of  the  Roval  Matri- 
monial Court  of  Elwangen,  in  the  Kingdom  of 
Wurtemburg,  annulling  the  marriage  of  Ibo 
parties.  The  Supreme  Court  of  Dlinob  decided 
m  favor  of  tbe  validitv  of  the  Wurtembu™  de- 
ciM  and,  cooaequently,   thai  the   plalntir 


CtfS*gle 


«09-Sl« 


Sdpbeme  Cocbt  op  thk  Urn 


error  wu  not  the  vidow  of  the  dcccdeDt  and 
not  entitled  to  dower  in  bis  estate,  or  to  inher- 
itance under  the  laws  otillinois,  'fhis  presents 
no  question  of  which  we  can  take  cognizance 
under  section  709  of  the  Revised  Statutes.  No 
right,  title,  prfvilege  or  immunity  which  could 
be  claimeil  uruler  the  authority  of  the  United 
States  was  iu  rolve(!,and  the  validity  of  no  treaty 
or  statute  of  or  any  authority  exercised  under 
the  United  States  was  drawn  in  question.  Nei- 
ther was  there  any  statute  or  authority  of  the 
Stale  relied  on,  which  vras  In  conflict  with  the 
Constitution,  treaties  or  hiws  of  the  United 
States. 

ThemoHon  to  ditmimfor  uant  tifjuritdietion 
il  If  ranted. 
True  copy.    Tset :  _ 

James  H.  MoKennor,  Clerli,  Sup.  Court,  V.  B. 


MARTIN  BASKET,  Appt.. 

MTT.AH  J.  H  A88ELL.  Admr.  of  Hillxrt  M. 

CoAKXT,  l>eGeaBed, 

(See  8.  C,  17  Otto,  tOB-nO.) 

Neetttairy  partiei  to  appeal— doaaAo  mortis 
c&oBO—eiuevtedli'att^Br—effrtifieate  afdepoHt 
— restricted  indortemsnt. 


1.  PartlGB  to  an  action  wbo  hByei 

not  Deoessary  parties  to  thi 

a  A  (tonatio  morlixtaota  .. 

cutsd,  preolselj  aa  required 


legal  Interest, 
erslDB  tbe  deoroe,  are 
ipp«al  therefrom, 
list  be  oompLelely  eie- 

,  , ,  _  .^,_ n  the  case  or  Blnain- 

Ur  rtfoa,  Bubjeot  to  be  devested  by  the  happening 

ol  an;  of  tlM  oondltlona  aubeequeot :  that  is, 

KoCuaJ ""-  "^^  *■*■"  ■*'—"-  "-  ■ —  -'--  -■- 


evocation  by  tbe  donor,  or  by  tbe  donor'i 

survtving  tbe  apprebended  peril,  or  outlivtng  Uu 
-• TbytbeooouiTeDOCoradeaoloDovof  aneb 


donee,  or  b7  tbe  ooourrenoc  or  adeOoloDov  ol 
iirnimnij'  to  pay  the  debts  of  tbe  deoeeaed  dc 
&,  If  the  ^  does  not  takeeffeot  ar 


and  OUe,  either  legal  or  eqult^^le.  during  tbe  life 
of  t]te  donor,  it  Is  a  testnmentarr  dlapoeiaon,  good 
only  If  made  and  proved  aa  a  wUL 

4.  A  oeattOoate  of  deposit  is  a  aubelstiiw  oboee  ni 
action  and  represents  tbo  fund  It  deeorlbee,  as  In 
cases  of  notes,  bauds  and  otber  seauritlee,  so  that  a 
delivery  of  It,  as  a  gift,  ooD^tutes  an  equitable  as- 
slminieat  of  the  mouer  for  wbloh  It  Dalle. 

5.  A  deUvery  of  a  oertlBoate  of  deposit  to  tbe  In- 
tended donee  wiUi  an  Indorsement  thereon  whloh 
limits  and  reatralos  the  authority  of  tbe  donee  In 
tbe  collection  of  the  moner.  so  as  to  f  orUd  lie  pay- 
ment until  tbe  donor's  death.  Is  not  valid  aa  a  dono- 


Ar^ed  FA.l,  S,  1883.  Dceidtd  Mar.  tS,  OH. 

APPEALfrom  the  ChxmitCoDttof  ibeUnited 
Stales  for  tbe  District  of  Indiana. 
On  motion  to  dismiss,  for  want  of  necmarj 

The  history  an  d  facta  of  the  case  appeal  kD  Ob 
opinion  of  the  court. 
For  the  opinion  of  this  court  on  a  petiiioa  fct 


Charle*  Denhy,  for  appellant: 

How  the  last  sickness  has  been  treated  tf 
the  couris  as  affecting  the  validity  of  a  gift.  ■ 
shovni  by  the  following  citations: 

Milier  V.  Mitler.a  P.  Wma.  356;  ffbJtWT. 
Badffe,  2  Swanst.,  100;  NieMat  v.  Adami.i 
Whart.,  17;(?ryniMv.Hm«,49N.T.,  i:;5jn 
T.  aimptan,  4  Cold.,  288. 

That  Choney  intended,  by  tbe  indorsemot 
and  delivery  of  the  cerdflcate,  that  his  nepii^w 
should  receive  the  money  evidenced  bj  il.  ii 
too  plain  to  justify  argument.  Tbe  inqniiy 
then  la,  whether  tbe  words  used  by  him  in  to 
be  construed  by  some  rigorous  rule  of  la«  M 
as  to  defeat  his  intention.    It  hath  this  extcDl; 

When  the  intent  of  the  donor  la  proved  aa 
der  his  own  hand,  as  in  tlila  caae.the  courts  ban 
presumed  delivery  in  support  of  the  gift  ot 
sli^t  evidence. 

ftrinkerJi^  v,  Lavrrenee,  3  Sandf.  Ch.,  *W 
Oroterv.  (Swer,  24  Pick.,  261;  Ohamt.m 
ding,  18  Qray,  41S;  Se»»ioni  v.  Moady.k  Coi^ 
92;  Blory,  Eg.  Jur.,  sec.  607;  see,  also,  Gmp' 


424;  Pieree  v.  Bank,  129  Mass.,  430;  im  v.  8b 
teiMm,  68  Me.,  304;  TiUinghatt  v.  Wkratcn, 
R.  I.,  OBfl;  GryiM»  v.  Hone,  49 N.  T.,  17. 

The  unwillingness  of  the  early  decisions  I 
sustain  gifts  eauta  mortit  of  chosea  in  adioi 
arose  from  the  fact  that  no  legal  trnnsf er  coul 
be  made  of  them  at  all,  because  they  only  re| 
resented  rights,  but  were  not.  of  uiemselve 
intrinsically  valuable.  Since  the  eouitablc  do 
trine  has  prevailed  that  they  can  oe  assi^ 
by  delivery,  they  are  placed  with  all  otherchi 
tela  as  subject  to  gift. 

The  certlflcate  of  deposit  was,  in  all  te^KO 
the  negotiable  promissory  note  of  the  Bonk. 

Baid:  v.  Bingd.  61  Ind.,  893;  JftOn-v.  At 
ten.  18  How,.  218. 


NoTB.— G^ls  causa  mortla,  rtqiiiMet  of ;  ichot  re- 

CDnatto  cauta  morld  cannot  be  made  byparol ;  a 

deUvery  of  tbe  thing  given  Is  ee^ntlaL    Kadly  v. 

Bunt,  S  QUI  &  J..  51 ;  B.  C.JB  Am.  Rep.,  KSI :  Printer 

_-i    .        „..,.__i...  J.      "  ,.   aC;  fe.  c,,  23  A— 

e.  Jr.,  180;  Miller 


i;., iw  Jim.  Rep.,  tm : 

n  Bq.  Cas.,  X;  B.  C, 

iwc,!*!:  iBie  V.  rfUbertS  Vee.  Jr.,ia);  L .. 

Xlller,  8  P.  Wna.  JH;  Hall  v.  Howard.  Rloe's  Law, 


310:  8.0,  38  A 


'.  Sldllnger, 


J  iiiiiiiiHii  J  In  siHth  oases  Is  the  same  as 
lof  Mvolgnta.  HcDoweUv.  Hurdoclc, 
1,  af;  S.  C,  •  Am.  Dee..  061. 


»«,,o.^,»^>ji.'Dea.',  US:  »u.,«~ 
IS  He.,  la ;  B.  a,  ffi  Am.  Bep.,  (Ml 

Tbe  dellvety ' ' — 

In  otber  oases  o- 

INotLkHoC , 

In  some  oases  a  aymbollcal  deUvery  la  held  sum- 
olent.  TcUer'aLawof  Ezeculon.EWiBafleTv.Og- 
dea,  8  Johna..  tfO ;  B.  C.,  8  An.  Dec,  BOB j  Wilkes  v. 
V8rTle,5  Johns.,  as ;  B.  C.  1  Am.Dee..8H:  Cooper 
T.  Butt,  a  Barb.,  V:  Ward  v.  Turner,  S  Vee.,  «8; 
ItiUer  V,  Jeffreo,  4  Oratt.,  1T& 

To  oonstltute  a  vaUd  gift  causa  mortts,  tour  things 
Meneoeoair: 

L  It  mtist  be  made  witb  a  view  to  the  douor^ 
death.  DuSeldv.  Blwea,iaiin.ft8tu.,ua;  (Aamp- 
anTr,,  IU;  Gnmes  V.  Hone, 


)  N.  r.,  IT;  8.  C-IO  Am.  Bep.,  S13;  Bdi 
ones.  1  HyL  ft  C.  IBS;  Walter  v.  Bodsa.  I : 


3.  Tbe  dtmor  must  die  of 
Nutting,  17  Barb.,  310,  and  cuuui  mh  aau 
V,  W^^l,  IT  He.,  in ;  a.  a,  SB  Am.  I>eo-  : 

3.  There  must  be  a  dellvcrT  of  " 

Brink  v.Oultd,  IS  How.  Pr.,M;  O 

Barb.,  9;  Cbampnev  v.  B)aoohard,'n  N.  T..  I 
Qrymee  v.  Hone,  tf  N.  T.,  IT;  Taylor  v.  StaplcB.  i 
1^170;  Cbse  V.  Denntaon,  0  B.1,  «8;  a  C  U  Am.  H> 
£S:  Joneev.  LockjlL-J.  C:lL.tS:  Eeertcoiv.  Bi 
ton,  IT  N.  J.  Eq.,  4U;  Singleton  ▼.  Oo&om,  SB  GaJ 
Cutting  V.  QUman,  41 N.  H.,  m. 

■  "" 1  be  an  oooeptanoe  l)r  V 

a  How.  Pr..nB;  Delntot 


Brink  V.  Guild,  48 
lOT,  1  Bedt.r£lT. 

The  Utle  does  not  vest  imtO  death  o(  ttw  doi 
lie  gift  may  be  revoked  duibur  hia  Utn.  Jooe 
Brown,  81 N.  R.,  488 :  ecaaloos  vTlloaeleT,  4  Ci^i. 
Rhodes  V.  OhUda.  U  Pa.  8L,  U;  JohMoti  t.  ept> 
Hin,  468;  Doty  v.  WttlMO,  C  H.  T,.,8B;  Bum 


Doty  V.  WlllMM 


lyCoogle 


i«7  r 


Babkkt  v.  HabbbUi. 


Mmn.  Asa  I^«h»rt  and  Jno.  E,  Ik1«- 

Wt.  (or  appellee: 

JkOntf  a  eaMOtial  to  a  ^t,  aod  whether  it 
(t  ititr  MM*  or  eavta  mortu,  tbere  must  lie  an 
■tttal  haMlwg  oTer.wlth  the  Inteot  to  transfer 
lit  il^  of  property  and  ponessloii. 

idUava  r.  SUeeru,  22  Ia.  Ann,,  144;  Hantan 
i.lBSM.Si  He.,  184;  CarUtm  v.  LoKsog,  64 
Xe.,  445:  Bigaion  r.  Bdgerttm,  2  C.  E.QreeD, 
0»:  DOU  T.  jlt««n«>n,  2  C.  E.  Qreen.,  407; 
AiKAbia  r.  IItisfiart,28  Ind.,  449;  P«Jer  v. 
tmkn,  (7  Tex.,  BSS;  Curry  t.  Curry,  80  Oa., 
B:,  OimNa  T.  ITare,  80  Ga.,  71;  1  L.  Cas. 
isCq..  1238.  4th  Am.  ed. 

lain;  "A  gift,  mortis  eauia,  is  aa  much 
«^n  thia  rak  as  if  it  were  absolute.  There 
■M  be  ft  preaeot  deliver;  passing  the  right  of 


p'^p^ty* 


_  _  '.  SmaUpitte,  2  B.  &  Aid.,  661;  I  L. 
Ok  tB  Eq..  1344;  4th  Am.  ed. 

A^m;  "Though  subject  to  defeasance  bj  the 
doavs'  KrtonUion  from  danger,  and  in  other 
vin.  the  property  must  paaa  at  the  time;  and 
aoi  be  tnM~t»»H  l>  pass  at  the  giver's  death." 

AiMwa  T.  .Z>Hnanu,  S  Litt,  13,  18iTKa{tbn 
>.  ACWK,  S  Hon..  170,  ITl;  1  L.  Cu.  In  Eq., 
itO.  4ik  Am.  od. 

TWm  aatboritieaslinidy  establish  the  prlucl- 
lb  tkat  a  iottatio  eaiua  tnorti*  is  an  executed 
^  imbr  (t  w*;  upon  so  Implied  condition  sub- 
■fMK.  AjmI  this  propositloD  Is  well  sustained 
h  Ifat  filalea  geneTBlly  and  particularlv-  in  the 
f»m  of  TeBiievee.wbere  the  gift  is  alleged  to 
iMtiakea  place. 

.OsMm  T.Adamt.i  Whart.,  17;  Olum  Y.Bed- 
«ar.  U  Qtmy.  422;  i^ruA  t.  Stone,  14  Pick.. 
».  HUd^ilf.  Smith.  10  Uw  T.  (N.  8.),  S20; 

-*.  c  10  u  T.  (X.  8.).  eor 


«fl  prrait  any  tide  from  passing  to  the  exec- 
^  ,x  admin  Jattai  or  of  the  donor.  In  other 
•vli.  thki  vhich  is  in  kgal  effect  a  legac7  can- 
as)  ttk«  cOect  •■  a  gift  oiiua  mortit. 
b  the  case  at  bar,  the  indorsement  rebuts  the 
>  of  a  preaent  gift  hy  poalponing  the 
"I  the  dnUi  of  the  donor.  The 
paste  aa  a  present  gift  of  the 
t  opwsie  to  transfer  the  title 
>*  &e  BoocT  ai  aH,  except  it  be  executed  and 
K^hrtLJ  ■•  a  wQL     The  language  is  a  good 


1  conditional  will  and  la,  therefore,  not  a  good  ' 
donatio  eauta  moriit  of  the  money  evidenced 
bythecertmcate.    1  Bedf.  Wills,  178-179.  nofet. 

Mr.  Jvtfiee  BbittlMwa  delivered  the  opin- 
ion of  the  court: 
This  is  a  bill  in  equity,  filed  by  the  appellee,  ' 

a  citiian  of  Tennessee,  to  which,  besides  the 
appellant,  a  citizen  of  Kentucky,  The  Evans- 
vilic  National  Bank  of  Evansyille,  Indiana, 
Samuel  Bayard,  its  president,  and  Hcory  Beis, 
its  cashier,  and  James  W.  Bhackelford  and  Rob- 
ert D.  Richardson,  attorneys  for  Bftsket,  citi- 
zens of  Indiana,  were  made  parties  defendant. 
The  single  question  in  the  case  waa,  whether  a  ^^ 
certain  fund,  represented  by  a  certificate  of  de-  [SOS] 
posit,  issued  by  the  bank  to  Chaney  in  hla  life- 
time, beloneea  to  Basket,  who  cluroed  it  as  a 
gift  from  Cnoney,  having  posseaslon  of  the  cer- 
tificate, or  to  the  appellee,  as  Chaney's  admin- 
istrator. Basket  asserted  his  title,  not  only  by 
answer  hut  by  a  cross-bill.  The  final  decree 
ordered  the  certificate  of  deposit  to  be  surren- 
dered to  the  complainant,  and  that  the  bank 
pay  to  the  complainant,  as  Its  holder,  the 
amount  due  thereon.  The  money  was  then  tend- 
ered by  the  bank,  in  open  court,  aod  the  c 


appeal,  that,  until  Uie  expiration  of  the  urae  al- 
lowed for  tiling  a  bond  on  appeal,  the  bank 
should  hold  Uie  mouey  as  a  deposit,  at  four  per 
cent  interest;  but  if  a  bond  be  given,  that  the 


to  give  the  bond  required  (or  a  tupertedeoM,  but 
afterwards  praved  another  app^,  which  he 
perfected  bf  giving  bond  for  coals  alone.  To 
this  appeal,  Basket  and  the  appellee  are  the  par- 
ties respectively,  the  co-defendants  not  hanng 
appealed,  or  bran  cited  after  severance.    And, 


the  appellee  has  moved  to  dismiss  the  appeal. 
It  IS  apparent,  however,  that  the  sole  contro- 
veisy  la  between  the  present  parties  to  the  ap- 
peal. By  the  delivery  of  the  ccrUficste  of  de- 
posit to  Uie  clerk,  the  attorneys  of  Basket  are 
exonerated  from  all  responsibility;  and  the  pay- 
ment of  the  money  by  the  bank,  to  the  appel- 
lee, equally  relieves  it  and  its  officers;  for,  not 
being  parties  to  the  appeal,  and  the  execution 
of  the  decree  not  havmg  been  superseded,  the 
decree  will  always  furnish  them  protection, 
whether  affirmed  or  rereraod;  because,  if  re- 


m.Bn.lU:  Dexbelmor  v.  Qau- 
:  8.c!,5  Itob.,aS:lrUbT.Nut- 
Oourlej-  Y.  Unsenblgler.  a  Pa. 

1  of  WDrdi  Is  oeooMBij.   Kank- 


Hanhall  r.  Berrr,  13 

. -IPa.  Bt.,i»:  Borne- 

■iu  M :  B.  C  »  Am.  Dec.  flU : 


V.  Merchant 
Taunt.,  ffl*. 


roked  by  the  donor  at  anr  i 

Igle  V.  Wlsle,  a  Watta,  W 

Merchant,  rBradr.  - 


br  tbe  death  of  the  donee  1> 


.    Weih  T.  Tucker,  B 


It  Is  rerOk«I  or  the  reoovsc;  of  the  donor  from 


CjOA 


.Dec« 


nrlii0i  bank  books  has  been  betd 


^be  delivery  ot  _ .     . 
a  mifflclent  deHveir  to  m 

the  dupoalt.  f<heoiiv  t.  Roaoa,  a*  mass.,  *ii ;  n.  <j,, 
n  Am.  Rep..  080 ;  ramp'a  Appeal,  aS  Conn.,  88 j  S.  C, 
4AQi.Rep.,at:  Tllllnffhast  vVWheatOD,BR.I.,f[aS; 
R.  r..S  Am.  Rep.,  BnTOardDer  r.  Herrld, »  Kil.TB: 
B.C.a  Am.  Hep.,  115;  Minor  v,  " ~  '^— 


SU;  8.C.,UAm.ttqi.,a>:HIIIv.m 
m;8.C,lBAm.  Bep.' tn  ;  Bar  v. 
I.,  3M ;  8.  C,  a  Am- Bev..  MT. 


ly  Google 


CttMU 


Sdtbbiib  Codbt  ov  thx  Uxtikd  Statss. 


vened.  It  would  onb  tie  bo  u  between  the  par- 
ties to  tlie  appeal.  So  that  the  omitted  paitles 
have  DO  legal  intereet,  eltber  in  tnalntalntng 
or  rereislag  tbe  decree  and,  cmueqnently,  are 
not  necoMaiy  partlee  to  the  appeal.    Btrnptan 

V.  Orwte,  ao  widL,  iss  [87  u.  alxxn,  mi. 

Cm  V,  U.  8.,  •  Pet,  183:  .Fbrmv  V.  Oonrad,  6 
Bow^  908;  Otrmoin  t.  Maim,  12  WalL,  S«l 
[79  U.  8.,  XX,  893].  27U  tnoMm  to  dtiintM 
Vit  appeal  it,  aMonKngt)/,  ottmiltd. 

The  fund,  in  leepect  to  wlilcfa  tlie  contro- 
veny  liaa  aiiaen,  waa  rapreaented  by  a  certifl- 
cate  ci  deposit,  of  wlilch  the  followingis  a  cc^y : 
"  BranaTllle  National  Bank, 

EraiUTiUe,  Ind.,  Sept.  8, 187S. 

B.  H.  Chaney  Iiaa  deposited  in  tliiB  banit 
twentv-tbree  tlunuaud  five  hundred  and  four^ 
teen  ^  dollare,  pavable  in  cnrrent  funds,  to 
the  order  of  himself ,  on  surrender  of  this  cer- 
tificate proper)}'  endorsed,  with  interest  at  the 
-  rate  of  6  per  cent  per  annum,  if  left  for  six 
months. 

128,614.70.  Henry  KeiB,  Caviar." 

CluJiej,  belnff  in  poesession  of  this  certificate 
at  his  home  In  me  count;  of  Sumner,  State  of 
Tennessee,  during  his  last  sickness  and  In  ap- 
preheoalon  of  deuh,  wrote  on  the  back  thereof 
tlie  foUowlDK  iodoisement; 

' '  Pay  to  jSarlin  Basket,  of  Henderson,  Ey. ; 
no  one  else;  then  not  till  my  death.  My  life 
seems  to  be  uncert^n.  I  may  live  througi  this 
spell.    Tben  I  will  attend  to  it  myself. 

B.  M.  Chaney." 

Chaney  then  delivered  the  certificate  to  Bas- 
ket, aod  died,  without  lecoTering  from  that 
sickness,  in  Januaiy,  1876. 

it  is  claimed  ou  behalf  of  the  appellant  that 
this  constitutes  a  valid  dimatio  morii*  eauta, 
which  endtlea  him  to  the  fund;  and  whether  it 
be  so,  is  tbe  sole  question  for  our  determination. 

TliJe  general  doctrine  of  the  common  law  as 
to  gifts  of  this  character  is  fully  recognized  by 
the  Supreme  Court  of  Tennessee  as  part  of  tbe 
law  of  that  State.  iUeAontem  v.  Adami,  10 
Tei^.,  878;  Bim»  v.  Waiker,  8  Humph.,  608; 
Oat  T.  8imp»n,  4  Cold..  288. 

In  the  case  last  mentioned,  that  court  had 
occasion  to  consider  the  nature  of  such  a  dis- 
position of  property  and  the  several  elements 
that  enter  into  its  proper  deflnitioo. 

Among  other  things,  it  said; 

"  A  questloa  seems  to  have  Briseu,  at  an 
early  day,  over  which  there  was  much  contest, 
as  to  tbe  real  nature  of  ^ftsoauM  nu^ti*.  Were 
they  gifts  inter  vivM,  to  take  effect  before  the 
[609]  death  of  the  donorT  or  were  they  In  the  nature 
of  a  legacy,  taking  effect  only  at  the  death  of 
the  donor?  At  the  tenolnatlon  of  this  cc-'—' 
it  seons  to  have  been  settled,  that  a  gift 
martU  is  ambulatory  and  lucomplete  during  the 
donor's  Ufe  and  is,  therefore,  revocable  by  him 
and  subject  to  bis  debts,  upon  a  deficiency  of 
assets;  not  because  the  gift  Is  testamentary  or 
in  the  nature  of  a  l^acy,  but  because  such  Is 
the  condition  annexed  tolt  and  because  it  would 
otherwise  be  fraudulent  as  to  creditoTB;  for  n 
man  may  give  his  property  who  is  unable  t 
pay  his  debts;  and  all  now  a^ree  that  It  has  n 
other  property  in  common  with  a  legacy.  The 
property  must  pass  at  the  time  and  not  be  in- 


and,  until  the  event  occuis  which  is  to  derat 
him,  the  title  remains  in  tbe  donw.  Tbe  dttiee 
is  vested  with  an  Inchoate  title,  and  the  iBia- 
mediate  ownership  1b  In  him;  but  Ids  title  iide- 
feasable  until  the  happening  of  the  event  nec- 
essaiy  to  render  it  abacdute.  It  diflen  from  i 
legacy  in  this,  tliat  It  doea  not  require  probate, 
does  not  pass  to  the  executor  or  administntor, 
but  Is  taken  against,  not  from  bim.  Upon  tbe 
happening  of  tbe  event  upon  which  the  gift  ii 
dependent,  the  title  of  the  donee  becomes,  by 
relation,  complete  and  absolute  from  tbe  time 
of  the  delivery,  and  that  without  any  conaeni 

other  act  on  the  part  of  tbe  executor  or 

miniatrator;  consequently,  the  siift  is  inter 
men*."  In  another  port  of  the  opinion  (p.  !&T), 
it  Is  said:  "All  the  authorities  agree  that  de- 
livery Is  essential  to  tbe  viOidl^  of  the  gift;  and 
that,  it  is  said.  Is  a  wise  principle  of  our  Iswt, 
because  delivery  itrenguiens  the  evidence  of 
the  gift;  and  t>  certainly  a  v^  powerfol  fact 
~  r  the  prevention  of  fr«ids  and  perjury." 

In  the  first  of  these  extncta  there  la  an  Inac- 
curacy of  expression,  which  seems  to  have  in- 
troduced some  confurion,  if  not  an  apparent 
contradiction,  wlien,  after  having  stated  that 
"The  property  must  pass  at  the  time  and  not  be 
.  itended  to  pass  at  the  giver's  death,"  it  is  add- 
ed, that  "  until  the  event  occdra  whld  istode- 
vest  him,  the  title  remans  in  the  donor."  Bat 
a  view  of  tbe  entire  passage  leaves  no  room  to 
doubt  its  meaning;  that  a  donatio  mortis  eavta 
must  be  comjdMily  executed,  precisely  as  re- 
quired in  the  case  of  gifta  inter  vitoe,  subject 
to  be  devested  by  tbe  happening  of  any  of  the 
conditions  subsequent;  that  is,  upon  actual  rev- 
ocation by  the  donor,  or  by  the  donor's  surviv- 
ing the  apprehended  penl,  or  outliTing  tbe 
donee,  or  by  the  occurrence  of  a  defideiKy  of 
aaseis  necessary  to  pay  tbe  debts  of  th«  deceased 
donor.  These  conditions  are  the  only  qxialifi- 
cations  that  dIsUngulsh  gifta  inorU*  cattea  and 
inter  mmt.  On  the  other  band,  if  the  gift  does 
not  take  effect  as  an  executed  and  comi^ete 
transfer  to  the  donee  of  poewaaion  and  tiUe. 
either  legal  or  equitable,  during  the  life  of  the 
donor,  It  la  a  lestamentary  ^^ositim,  good 
only  If  made  and  proved  as  a  wiD. 

This  statement  of  the  law,  we  think,  to  he 
correctly  deduced  from  the  judgments  of  Uu 
bluest  courts  in  England  and  in  this  coontiy 
aluiouKb  as  might  wdl  have  been  expected 
since  the  earlv  introduction  of  tbe  doctrine  inii 
the  common  hw  from  the  Roman  dvil  l*w.  1 
has  developed,  by  new  and  successlye  apcUca 
tions,  not  without  fluctuating  and  inoon^ten 
decldons. 

"As  to  the  character  of  the  thing  given,' 
says  Ohitf  Jaitiee  Shaw,  in  Chatt  v.  Itcddim 
IS  Orav,  418-480,  "  Tbe  law  hat  nndergon 
some  cnanges.  OriginaUy  it  was  Umlted,  -wH 
some  exactness  to  uiattels,  to  some  object  < 
value  deliverable  by  the  hand;  then  extende 

securities  transferable  solely  by  delivery,  t 


sequentiy  it  has  been  extended  to  bonds  fti 
other  choees  in  action,  in  writing  or  reprcsei 
ed  by  a  certificate,  when  tbe  entm  eqoitalile  i 
terest  is  assigned;  and  in  tbe  vaj  tataat  c«s 
on  the  subject  in  this  Commonwesttl),  it  h 
been  held  that  a  note  not  negotlaUe,  or  it  i 
gotlable,  not  actually  Indoraed,  tad  dcfiv^re 
107  V. 


fMM,  wfOi  ft  rf^t  to  lue  the  n 

daHfi  own  , .. _.  - 

Cvk.  9T:  £Wm  t.  fSnwton,  7  Qf^,  88S; 
ArM  T.  AM*.  14  Pick.,  906. 

b  Ae  CMS  bat  menlioiMd,  Pariik  t.  Amm, 
ikc  ■■•  dicttiigijlilMd  Jodce,  npmMinr  of  the 
am  wUefa  hS  exteidedlne  doctrine  of  gifts 
•irfli  III  Will  to  Indode  cboaefl  in  ictlon,  de- 
Imd  H  M  to  openle  tmlf  M  a  tnnstet  by 
^gikUe  waixniuent  or  a  declaration  of  tnigt, 
■;■  tntlier,  &at  "ThcM  cawe  all  go  on  tlie  as- 
{,•  aafdoa  that  a  bond,  note  or  ouer  oecortty 
k  t  nUd  SDtMistfng  oblintion  f or  the  pnment 
rfiiomaf  moDoj,  and  Xho  gift  la,  in  enect,  a 
fiHttAa  mtmej  bj  a  gift  and  deUveir  of  the 
Mt^Btnt  that  dtowi  iti  existence  audaffordB 
to  Bnaa  of  redodng  it  to  poaKsdon. "  He 
WL  In  a  tvwfoQS  put  of  the  same  opinion, 
Maed  iha«  "The  DeceHJtyor  an  actual  deliverr 
ki  kta  xaiionaly  instated  upon  In  the  appli- 
ote  of  the  raka  of  the  English  law  to  tbi« 
^KiodgUt.''    P.  S04. 

b  Ch^s  .Jj^wof,  M  Conn. ,  88,  the  Supreme 
Ctmt  tt  Boon  of  Ccauwctlcut  held  that  a  de- 
hoy  i»  a  ifcmrc  of  a  saTings  bank  book,  cwn- 
-4Uag  n&rtea  of  depodia  to  the  credit  of  the 
te«,  wkb  the  intentSon  to  give  to  the  donee 
l>iifcyu^lim>r«tnMdbythebook,igagoodde- 
ktaj  to  miiatlliili  a  complete  gift  of  such  de- 
P^  «•  the  general  ground  that  adellveiyof 
1  tkM  in  acdoo  that  would  be  mffldent  to 
wa  n  rtpillaWri  title  in  a  purchaser  Is  a  siiffi- 
^MdriNm  toooiiMltutea  valid  gift  of  such 
da*  ta  action,  without  a  transfer  of  the  legal 
Mt.  ntf  w>a  the  case  of  a  gift  inter  mux. 
A>  "te  court  ear,  referring  to  the  case  of 
1, 18  Conn.,  410,  aa  having  virt- 
1  the  point:  "  It  is  true  that 
MS  ntortit,  but  the  principle 
cia  both  cases,  as  there  is 
«  bi  leqwct  to  Uie  reqoisilea  of  a 
■■■■J  uuwwn  the  two  rlnsnm  of  gifts." 
iid  Ml  AuMe*  WOde,  deliTering  the  opinion 
d  a>  booit  Ib  Sfvwr  t.  Orvwr,  24  Fick.  2«1- 
M.  iiprteJj  dedved  that  "A  gift  of  a  chose 
■  aAoB,  prorided  no  diima  of  creditors  In- 
nate* to  affect  ita  ralklf^,  ought  to  stand  on 
*»  aee  fooliag  as  a  tale: ''^  that  the  tlUc  pawed 
■d  iIm  gift  "f— —"*  perfected,  by  deliveiy  and 
^■Mmk:  tfa«t  itaere  was,  therefore,  "No 
pa*  MMBB  wtajpropertv  thus  acquired  should 
■M  te  feoucted  aa  tjtuy  and  effectually  as 
p^H7  en|uired  bv  purchase; "  and  shoved, 
■*_•  isliiiiin  to  the  cases,  that  there  was  no 
ta  this  reepect  between  gifts  inter 

S  lo  Ike  opinion  in  this  case,  it  Is  to 

t  dtes  with  appronl  the  caae 

1. 1  Cow. ,  096,  in  which  it  was 

aory  note,  of  which  the 

_     _  er.ml^t  betbeiobject 

iwd  gift  ^tfrfKtoMM.  though  theconcur- 

■  «H  aot  Bpoa  that  point.  That  case, 
in^haaawerbecnfMlowed.  Itwasex- 
tf  awtHM 1  and  dlaregarded  by  the  Bo- 

■  C—ii  <tf  Errors  of  Oonnecticnt  in  Rat- 

■      :.  10Oaon.,480,Ad^Wailede- 

'  a  of  the  court;  twl  been  ex- 


•■^  feaaOaaMd  an 


'  »v.  M  Pkfe..  Ue-SM.  by  Ohi^  JuiUee 
toa,  sad  «■■  dlaliiiietly  orermled  by  Uie 
'nnii  iHwk  of  Hew  Toifc.  fat  furrisT. 
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CTIonfe,  8  H.  T.,  98.  In  that  case  It  was  aald: 
"  Olfte,  however,  are  valid  without  considera- 
tloD  or  actual  valne  paid  is  tetttnL  But  there 
most  be  delivery  of  poaaesaloD.  The  contract 
mud  have  been  executed.    The  thing  given 

>.-  pgj  1^^^  ^^  hands  of  the  donee,  or 

.....    ., .     ddlvery  of  the 

It  at  the  maker's 


fails.  Without  deliverr,  the  transaction  la  not 
valid  as  an  executed  sift;  and  without  consid- 
eration, it  is  not  valia  as  a  contract  to  be  exe- 
cuted. The  deddon  in  Wngkiv.  Wright  mt 
founded  on  a  supposed  dlslinctioD  between  i 
gift  inter  vivo*  and  a  donatio  mortU  eatua.  But 
mere  appears  to  be  no  such  distinction.  A  de> 
llTery  of  poaseasioD  is  Indispensable  In  either 
case.'' 

The  case  from  which  this  extract  is  taken 
was  very  tbotougtily  argued  by  Mr.  Ji  * 
Spencer  for  the  pbinml,  ana    Ur.  I 


the  subject  with  much  learning  and  aUll^.  It 
was  held  that  a  written  order  upon  a  third  per- 
son, for  tho  payment  of  moD^,  made  by  the 
donor,  was  not  the  subject  of  a  valid  gilt,  ei- 
ther inter-  vivot  or  morlii  eauta;  and  the  rule 
applicable  In  such  cases,  as  conceded  tjy  Hr. 
O'Conor,  was  staled  by  hhn  as  follows: 

"DeilveiT  to  the  donee  of  such  an  instm- 
meot  aa  will  enable  Urn,  br  force  of  the  instru- 
ment itself,  lo  reduce  tlw  fund  into  ponoeonion, 
will  suffice,  is  the  ptalntlfTs  doctrine.  Thia 
mi^t  safely  be  conceded.  It  might  even  be 
conceded  that  a  delivery  out  of  the  doDofa  con- 
trol of  an  instrument,  without  which  he  could 
not  recover  the  fund  from  his  debtor  or  agent, 
would  also  suiBce." 

The  same  view.  In  substance,  was  taken  in 
decUioglleinlt-r.Eaye,  L.  B.,  6£q„  198,which 
was  the  case  of  a  check  on  a  banker,  given  by 
the  drawer  nuird'i  causa,  who  died  before  it  was 
possible  to  present  It,  and  which  was  held  not 
to  be  valid.  ZordRomilly.M.  R, said:  "When 
a  man  on  hia  deathbed  ^ves  to  another  an  In- 
strument, such  as  a  bond,  or  promissory  note, 
or  an  I  0  U.  he  gives  a  tAose  in  action,  and  the 
delivery  of  ie  IruCrument  confers  upon  the  do- 
nee all  the  rights  to  tho  eho»a  in  aeiion  arising 
out  of  the  Instrument  That  is  the  prindpw 
upon  which  AtaU  v.  Witt,  83  Beav.,  619,  was 
decided,  where  the  donor  gave  the  douee  a  doc- 
ument by  which  tlie  bankers  acknowledged  that 
they  h^la  so  much  money  belonging  to  the  do- 
nor at  his  disposal,  and  it  was  held  that  the  de- 
livery of  that  document  conferred  upon  the  do- 
nee the  right  to  receive  the  money.  But  a 
cheque  is  nothing  more  than  an  order  to  obtain  a 
certain  sum  of  monev,and  It  makes  no  difference 
whether  the  money  Is  at  a  banker's  or  anywhere 
else.  It  is  an  order  to  deliver  the  money,  and 
If  tho  order  is  not  acted  upon  in  the  lifetime  of 
the  person  who  gives  it,  it  is  worth  nothing." 

Accordingly  the  Vice-Cbancellor,  in  /n  n 
£teA'«  £UaS,L.  R.,  la  Eq  468,  refund  to  sus- 
tain aa  valid  the  gift  of  a  check  upon  a  banker, 
even  although  its  delivery  was  accompanied  by 
that  of  the  donor's  pwe-book. 

The  same  rule,  aa  to  an  unpaid  and  unaccept- 
ed check,  was  followed  in  NcU.  Bk.  v.  Wmam*. 
U  Mich.,  388.    The  principle  is  that  a  check 
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Qpon  a  bank  account  is  not  of  itaelf  an  equita- 
ble asaienment  of  the  fund,  Bank  v.  Mttiard,  10 
Wall.,  1B2  [T7  U.  8.,  XIX.,  SftT],  but  if  the 
banker  accepts  the  check,  or  otbcrwise  subjects 
iiitUBelf  to  liability  as  a  trustee,  prior  to  the  death 
of  the  doDor,  the  gift  Is  complete  and  valid. 
Bromley  t.  BrunUm,  L.  R.,  fl  Eq;,  276. 

Contrary  deciBiona  liave  been madein respect 
to  douatlODB  martitcauta  of  savings  bank  IxKiks, 
some  courts  holdine  that  the  boot  itself  iaadoc- 
ument  of  title,  the  delivery  yt  which,  nith  that 
intent,  is  an  equitable  assignment  of  the  fund. 
Piereey.  Bank.  129  Mass.,  435;  i/iBv.  Stewtn- 
ton,  63  Me.,  364;  TiUinghatft.  Wheaton,  8  R.  I., 
686,  Thecontnirywaabeldia.ifAArooitv,fiy(Mi, 
2  Bush,  338.  and  In  MeQonneU  t.  Mmray,  It., 
Rep.,  3Eq.,  460. 

That  a  deUverr  of  a  certiflcatc  of  deposit,  such 
as  that  describcalnthc  record  in  this  case,inight 
constitute  a  valid  donatio  mortit  caiua,  does  not 
admit  [^  doubt.  It  was  so  decided  in  AmU  v. 
Witt  Ifupra];  In  Moore  y.  Moore,  L.  R.,I8Eq., 
474;  Hewitt  v  Eaye,  L.  R.,  0  Eq.,  IS8;  WftterU 
V.  Be  WiU,  86  N.  Y. .  840.  A  certificate  of  de- 
posit is  a  Bulwistlng  chose  in  action  and  rcpre- 
seuta  the  fund  It  describe.s,  as  In  caae«  of  notes, 
bonds,  and  other  securities,  so  that  a  delivery  of 
it,  as  a  gift,  constitutes  an  equitable  assignment 
of  the  money  for  wliich  it  calls.  ^^ 

The  point,  which  is  made  cloarby  this  review 
of  the  decisions  on  the  subject,  as  to  the  nature 
and  effect  of  a  delivery  of  a  chose  in  action,  is, 
as  wc  think,  that  the  instrument  or  document 
must  be  the  evidence  of  a  subsisting  obligation 
and  be  delivered  to  the  donee,  bo  as  to  vcsthim 
with  an  equitable  title  to  the  fund  it  represents, 
and  to  devest  the  donor  of  all  present  control  and 
dominion  over  It,  absolutely  and  Irrevocably,  in 
case  of  a  gift  inter  tneot,  but  upon  the  recog- 
nized conditions  vibsequent,  in  case  of  d  gift 
mortis  cavmi;  and  ihat  o  delivery  which  does  not 
confer  upon  the  donee  the  present  right  to  re- 
duce the  fund  into  possession  by  enforcing  the  j 
obligation,  according  to  its  terms,  will  not  suf- 
fice. A  deliveiy,  in  terms,  which  confers  upon 
tlie  donee  power  to  control  the  fund  only  after  | 
tlie  death  of  the  donor,  when  by  the  instrument 
itself  it  is  presently  jwiyable,  is  testamentary  in  i 
character,  and  not  0OO(1  as  a  gift.    Further  il- 


lehtt 

to  do  BO,  but  that  would  not  nave  affected  hii 
right  It  cannot  Im  said  that  obtaining  pHfDieiil 
In  the  lifetime  of  the  donor  would  have  been  in 
unauthorized  use  of  Ute  instrument,  incondst' 
ent  with  the  nature  of  the  gift;  for  thcraflisof 


■df V.  Hd- 

r,  10 Sim.,  I 


lustrations  and  applications  of  Hie  principle 
be  found  in  the  following  cases:  Poac  ~ 
Near,  26  Beav. ,  261 ;  Bedrid  v.  Dobree, 
244;  Farquhanoii  v.  Cave,  2  Colly.  Oh.,  _.  ., 
Hate!t  v.  Aikintrm,  66  Me.,  C24;BuHnv.  jtfar/,- 
liam.  7  Taunt.,  224;  Coleman  v.  Par/xr,  114 
Mass.,  30;  Wing  v.  Merchant,  67  Me..  883; 
MeWilliev.  Van  Vaeter,  88  Miss., 428; .^wfrton 
V.  Egerton,  17N.  J.  Eq.,  420;  ifie/ienCT  v.  JJufa, 
23  Pa.,  59. 

The  applicatioD  of  these  principles  to  the  cir- 
cumstances of  the  present  case  require  the  con- 
clusion that  the  appellant  acquired  no  title  to 
the  fund  in  controversy,  by  the  indorsement  and 
delivery  of  the  certificate  of  deposit.  The  cer- 
tificate was  payable  on  demand;  and  itis  unques- 
tionable that  a  delivery  of  It  to  the  donee,  with 
an  indorsement  in  blank,  or  a  special  indorse- 
ment to  the  donee,  or  without  Indorsement. 
would  have  transferred  the  whole  title  and  Inr 
tercst  of  the  donorin  the  fund  represented  by  ft, 
and  might  have  been  valid  as  a  donntin  Toartit 
raiua.  That  transaction  would  have  enabled  the 
donee  to  reduce  the  fund  into  actual  poaseuiou, 
5M 


had  drawn  the  money,  upon  the  surren- 
der of  the  certificate,  and  the  mt  had  been  eab- 
sequently  revoked,  cither  by  the  act  of  the  do- 
nor or  bv  operation  of  law,  the  donee  would  be 
only  under  the  same  obligation  to  return  the 
mon^,  that  would  have  existed  to  return  Ibe 
certificate.  If  he  had  continued  to  hold  it,  un- 
collected. 

But  the  actual  transaction  was  entirely  difler 
ent.  The  indorsement,  which  accompanied  the 
deliverv,  quallfled  it,  and  limited  and  restrained 
the  authority  of  the  donee  in  the  collection  of 
the  money,  so  as  to  forbid  its  payment  until  tbe 
donor's  death.  The  property  id  the  fund  did 
not  presently  pass,  but  remained  In  the  donor, 
and  the  donee  was  excluded  from  Its  poescfskia 
and  control  during  tbe  life  of  the  donor.  Tint 
qualification  of  the  risbt,  which  would  have  be- 
longed to  him  if  he  nad  become  tbe  present 
owner  of  the  fund,  estabUsbes  that  there  was  no 
delivery  of  poesession,  according  to  the  leimsot 
the  Instrument,  and  that  aa  the  gift  was  to  take 
effect  only  upon  the  death  of  the  donor,  it  wia 
not  a  present  executed  gift  mortit  cava,  but  i 
testamentary  disposition.  Tlie  ririit  conferred 
upon  the  donee  was  that  expressed  m  the  indorse- 
ment; and  that.  Instead  of  being  a  transfer  cf 
the  donor's  title  and  interest  in  the  fund,  as  es- 
tablished by  the  terms  of  the  certificate  of  de- 
posit, was  merely  an  order  upon  the  bank  to  par 
'    Uie  donee  tbe  money  called  for  by  tbe  oeiiiS- 

le,  upon  the  death  of  the  donor.  It  waa,  In 
substance,  not  an  assignment  of  the  fund  on  de- 
posit, but  a  check  upon  the  bank  against  a  de- 
posit, which,  as  is  shown  by  all  tbe  authorities 
and  upon  the  nature  of  the  case,  cannot  be  vatkl 
as  a  donatio  tnortit  cauta,  even  where  it  is  pav- 
able  *n  pnumti,  unless  paid  or  accepted  white 
the  donor  is  alive;  how  much  less  so,  when,  as 
in  the  present  case,  it  is  made  payableonly  upon 
his  death. 

Tlie  case  is  not  distinguishable  from  Milekdl 

Smith,  4  De  G..  J.  .k  S.,  423,  wbere  the  in- 
dorsement upon  promissory  notes,  claimed  asa 
gift,  was,  "Ibequeatli— pay  the  within  content* 
to  Simon  Smith,  or  his  order,  at  my  death." 
Lord  Justice  Turner  said:  "  In  order  to  render 
tbe  indorsement  and  delivery  of  a  promiswiy 
note  effectual  they  must  be  such  as  to  enable  the 
indorsee  himself  to  indorse  and  negotiate  Ibe 
note.  That  the  respondent,  Simon  Smith,  coitU 
not  have  done  here  during  the  tefitator'B  life." 
It  was,  accordingly,  held  that  the  dispooition  I'j 
the  notes  was  testamcntaiy  and  invalid. 

It  cannot  be  said  that  the  condition  in  the  in 
doisement,  which  forbade  payment  until  tbedo 
nor's  death,  was  merely  the  condilioii  attacbec 
b^  the  law  to  every  such  gift.  Becauae  the  con 
dition,  which  Inheres  In  the  gift  mortit  eavta,  ir 
a  subaimiient  condition,  that  the  subject  of  tb 
^t  shaU  be  returned  If  tbe  gift  falls  tiy  revoca 
Ion;  in  tbe  meanlime,  the  gift  Is  executed,  th. 
title  has  vested ;  the  dominion  and  cwitiol  of  tb 
donor  has  poaaed  to  tbe  donee.  WUla  here,  th 
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mSHtm  umexed  bj  the  dottor  (o  his  gift  is  a 
Kvdbioa  precedent,  which  must  happen  before 
::  Iratata  a  gift  and,  as  ttw  coniingency  con- 
■jnflnti  la  Um  dMtor's  death,  the  gift  cannot 
It  cHCQted  in  bis  litetime  and,  consequently, 
as  nener  take  effect. 

Tlii  Min0  <^  ti£  kut  too*  (he  on«  taken  by  the 
CvnU  Oneri  at  the  bem$  of  ilt  detrte,  I'n  whieh 
It  tatHiitgtg  Jmd  no  error.    It  i*,  aceordtngly, 

Jfr,  Aetux  JUll«r  did  not  sit  this  cause, 
■d  look  DO  part  in  its  dedsicn. 

TnccopT-    xest; 

Jwca  B.  HoEauMr,  Clerk,  Sup.  Court,  C.  & 


L'SITKD  STATES,  Ftf.  in  Err., 
FRANK  PHELPS  btal. 


ee«8.  a,  IT  Otto,  aa)-aa) 


» to  iittiet — retf uetfon  of  dutg. 


» takCD  trom  a  wreck,  and  does  ii< 


aan  SMBHT affect  the  prooeedlDfi -iDder  sectiOD 
H,  to  oHaln  ao  apnalsetiMHit  for  an  abatement  of 
*■■  aa  aeeofrnt  oc  damages  to  sooA  during  tiie 

f  fa  nniiliailiiii  for aUowanoe for suoh damages 
^t*  made  after  tlieiroodB  bare  becD entered" at 


ill  inToiee  Talnetand  tiie 


•>(  Xe«  Tort,  by  the  plaintiff  in 

"Km  bim  ibe  defetidants,  Plkelpa  Brothera  & 

'«.  ccHaiD  dotlta  alkged  to  liBTe  been  ille- 

CrefimdM]  to  them  by  llie  Collector  of  the 
tt  S«Tr  Tort 

TW  CMC  if  this:  Anr.  7, 1B76,  ttie  defendants 
apetiad.  into  tlw  ssM  port,  8,82S  boxes  of 
a*Mi,  iba  rahie  at  which  was  «1 4.888  In  ^Id, 
•ad  tk«  dnr  on  which,  at  twenty  per  cent  ad 
Mbnm.  WM  «2.87O.O0  hi  gold. 

A«t  U.  IS7S.  the  defei^utBbnponed2,B3« 
WiH«<  Icaaoos,  of  the  Tahteuf  9»,Q38  in  gold, 
k  tey  (■  which,  at  twen^  ws  cent  ad  u^ 
••a.  WW  «I.»M.W  fa)  gold. 

T1m>  dntlrs  were  paid  by  Um  defendanis; 
-«  ster  the  ikBverT  of  the  merclundiselo  them 
'  VM  divoTcred  that  iIk  lanie  had  Buelained 
(a«acr  doring  the  respective  Toyages  of  im- 
ptatMjB,  and  said  damage  having  been  duly 
Uprii^d  to  defendaBts  at  $4,815  as  to  the  im- 
>*Mm  qI  Aug.  7, 1870.  and  at  $1,443  as  to 
»m  ^srtatfaw  of  Aug.  IS,  1B70,  the  defend- 
■M  ^ffcd  to  the  one  case,  for  an  allowance 
l«4MVeAag.l4.  ISTB.andlntheother.  Aug. 
tmM.l1  iwMiy  prr  cent  of  the  said  amounts 
4  tuns  tad  $1,448  was  rvfunded  to  them  by 
te  ajsrtor,  lo  tccorer  which,  as  iUegally  re- 
taM.  iMi  actkm  Is  btoogbL 

Oa  flia  Bdal.  the  Go'enunent  prared  the  value 
<  At  iiihaiiilliii  by  the  custom-bouse  entry, 
■  •tl^allr  BqnUaied.asdUio  amount  of  ds- 
tan  Oim 


ties  due,  afler  allowing  credit  for  what  had 
been  paid,  and  rested. 

The  defendants  then  offered  evidence  of  dam- 
age, and  allowance  for  damage,  as  above  stated, 
to  the  admissiUlitj  of  which  the  plaintifl  oti- 
5ecled,  on  the  ground  that  the  damage  allow- 
ance was  not  applied  for  and  the  amount  of 
damage  not  ascertained  before  entry,  as  required 

But  the  evidence  was  admitted  as  to  both  im- 
portations, and  the  plaintiff  excepted  to  the 

The  defendanis  then  rested,  and  thereupon 
ibeplalndflasked  the  court  to  instruct  tbe  Jury: 

"That,'as  the  goods  had  been  entered  A  t£e 
full  invoice  prices  In  the  flnt  instance,  and  the 
application  for  allowance,  the  examination  and 
appraisement  not  made,  not  the  damage  ascer- 
tuned,  nor  the  damage  allowance  made  until 
after  the  entries  of  the  goods,  the  damage  al- 
lowance was  unwarranted  by  law,  and  Uwy 
could  not  give  Ibe  defendants  any  abatementot 
duties  on  account  of  such  damage  allowance." 

But  the  court  refused  to  give  the  Instructioiis, 
and  thereupon  the  plBintLfl  excepted. 

There  wasa  verdict  and  judgment  for  the  de- 
fendants. 

This  Judgment  having  been  nfflnned  on  error 
to  the  court  below,  the  plaintiff  sued  out  this 
writ  of  error. 

Mr.  WllllMn  A.  HmniT,  .^Isif.  AUy-Oen., 
ioT  plaintiff  in  error: 


chandUe,  sustained  during  Uie  voyage  of  im- 

rrtation,  la  the  6Sd  section  of  the  Act  of  March 
1799,  1  Btat.  at  L.,  686,  re-enacted  in  section 
SW7  of  the  Revised  Staintes. 

The  difficulty  in  the  case  grows  out  of  the  21st 
section  of  the  Act  of  March  1,  1823.  8  Stat,  at 
L.,  780,  i»«nacted  in  section  £928,  Revised 
Statutes. 

These  prorlslonB,  as  parts  of  two  independent 
statutes,  came  before  this  court  in  1800,  in  the 
case  otSkrUonr.  CWi«fe<r,  0  Wall.,  118  (72  U. 
B.,  XVIll.,  544)  upon  the  contention  by  the 
Government  that  the  Act  of  1828,  in  requiring 
that  the  samcproceedingssimll  betaken  Incase 
of  reduction  of  duties  on  account  of  damage 
sustained  during  the  voyage,  rendered  it  im- 
peTBiirc  that  the  appraisal  necessary  in  every 
such  case  should  be  nuido  before  entry,  as  in 
the  case  of  importation  of  merchandise  taken 
from  a  wreck;  and  this  couit  sustained  that 
view,  holding  that  the  Act  of  1833  bad  wrought 
an  implied  r^ieal  of  the  Act  of  1799,  in  lliispar- 

Ur.  CharUt  ^.DaCoela.  for  defendant  in  er- 


Mr.  C/ii<^<7u«(iMWait«  delivered  the  opin-      {3231 
ion  of  the  court: 

Section  2928  of  the  Revised  Statutea.  a  le- 
enactmentof  section  21  of  the  Act  of  March  1, 
18S3,  ch.  21  [8  Slat,  at  L.,  729]  relates  alone  to 
merchandise  taken  from  a  wreck,  and  does  not 
in  any  manner  affect  the  proceedings  under  sec- 
tion 2921,  a  i^nactment  of  section  52  of  the 
Act  of  March  3, 179»,  ch.  23  [1  Stat,  at  L.,  066] 
to  obtain  an  appraisement  for  an  abalemoit  of 
dodes  on  account  of  damages  to  goods  during 
ft  Toyage.  Wbat  was  said  in  SheUim  v.  OoOeetor, 
S  Wall,  lie  [TSU.  S.,  XVIIL.IMS],  to  the  coo- 
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trary  of  thla  to  disapproved.  The  subject  b  m 
fully  sud  carefollf  considered  In  tbeoplakatof 
the  court  below,  that  we  deem  it  iiiiim««»wiiij 
to  do  more  than  Co  refer  to  the  report  of  the 
case  tn  the  ITth  of  Blatchford'e  Reports,  812. 
Thtjudgmmt  i*  a^ftrmtd. 
Uue  oopr.   Teat ; 

JameB  H.  HoKamej,  Qerk,  Sup.  Oourt,  U.  S. 


CHARLES  F.  KIUNG,  Ptff.  in  i 

STATE  OF  MISSOURI. 
{Bee  a.  c,  IT  otto,  sa-ao.) 


The  plaintiff  Id  ei 

Intbe  Srst  deitree  bi ,~„ , 

Oourt  ot  tlie  State  of  Minouri.  Ob  had  beeo  pre- 
rtously  aeotenaad  to  tweDtr-fl>A  nan'  ImprlioD- 
•Tunt  on  hbi  tdea of ,  Bulltr  o(  murderlntlieaeooiid 


was,  on  ^  appeal,  lOToised 


aw1&]% 

^  arude 


olTeDBe, 


ol'a  Clime  charged  agaJnnT'dateadBDtr'whloh,  In 
relHtlon  to  that  offense  or  Va  ooDBequeDoes,  alien 
toe  situation  of  the  party  to  hit  dlaadTanUwe ;  and 
""  " a  be  orlmlnally  punished  In  thta  country, 


overdBURi 
miiiiltwd. 


aud  which  existed  ai 


BiAmittddMaT.lS.188S.    Decided  Apr.  t.lSSS. 

F  ERROR  tf>  the  Supreme  Court  of  the  Stale 
of  HisBourl. 
The  histoij  and  facta  of  the  case  fully  appear 
in  the  opinion  ot  the  court,  and  in  the  diwen^ 
intr  opinion. 
See.  also  64 Mo,  B91; 71  Mo.,  MI;  74Mo.,812. 
Ma*rt.  Ik  D.  B«ward,  J«fll  Chandler 
and  Prei^  2f,  Janet,  for  plalndil  in  error. 
*  Head  notea  by  Mr.  JuMee  Mn.t.wn 


Mr.  JvMtiee  HOler  delivered  the  oplaioa  at 
the  court; 

This  la  a  writ  of  error  to  the  Suprone  Omrt 
ot  Hlasourl 

The  pUintIS  In  error  was  indicted  la  the 
Criminal  Court  of  St  Louis  for  murder  In  the 
first  degree,  charged  to  have  been  coinmltted 
January  4, 1875, to  which  he  pleaded:notgaQtT, 
He  has  been  tried  four  times  before  a  fu^,  ind 
sentenced  once  on  a  plea  of,  guilty  of  muider 
in  the  second  degree.  His  case  has  lieen  dttte 
times  before  the  Court  ot  Appeals  of  that  Stale, 
and  three  times  before  the  bupreme  Coort  of 
the  State.  In  the  last  Instance,  the  Snjnemi 
Court  affirmed  Iho  Judgment  of  the  cnminil 
court  bv  which  be  was  found  guilty  of  murder 
in  the  nrst  degree  and  sentenced  to  be  baa^,  | 
and  it  is  to  thto  judgment  that  the  preseot  wnt 
of  error  is  directed. 

It  is  to  be  premised  that  the  Court  of  Appeal] 
ia  an  ititermediate  appellate  tribunal  between 
the  Criminal  Court  of  St.  Louis  and  the  Su- 
preme Court  of  the  Slate,  to  which  all  ^ipeal) 
ot  this  character  are  first  talten. 

At  the  trial.  Immediately  preceding  the  last 
one  in  the  court  of  original  Jurisdiction,  tb: 
prisoner  was  permitted  to  plead:  gmlty  to  mur- 
der in  the  second  decree,  which  plea  was  ac- 
cepted by  the  prosecuting  attorney  and  the  covn. 
and  on  this  plea  he  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  tweoty-dve  years. 

He  took  an  appeal  nom  this  judgment,  on 
the  ground  that  be  had  an  understanding  with 
the  prosecuting  attorney  that.  If  hewonkiplesd 
as  he  did,  his  seni«nce  should  not  exceed  ten 
years'  imprisonment,  and  the  Supreme  Omn 
rerersed  that  judgment  and  remanded  the  cmc 
to  the  St.  Louis  &iminalCourtforfarthtfpro- 
ceeding. 

Id  that  court,  when  the  cms  was  aodD  called, 
the  defendant  refused  to  withdraw  nls  pie*  of. 

Oof  murder  in  the  second  de^^ee,  and  re- 
to  renew  his  plea  of,  not  guilty,  wfaidi 
bad  been  withdrawn  when  be  plndea,  guilty, 
to  murder  in  the  second  degree;  and  the  court, 
gainst  r'-  _.j_____j 


guilty,  to  be  entered.  On  this  plea  be  was 
tried  by  a  Jury  and  found  guilty  and  sentenced 
to  deotn,  as  we  have  already  s^d,  which  judg- 
ment wasafllrmedby  theSupremeCoortof  the 


guilty  In  the  second  degiee,  defendant  r.. 
the  point  that  the  proceedings  under  XbmX  plea 
namely:  its  acceptance  by  tbeproaecatixigatlor 
ney  and  the  court,  and  Ids  conviction  and  sen 
tence  under  it,  was  an  acquittal  of  the  chnri^o 
muider  In  the  first  degree,  and  that  he  couli 
not  be  tried  again  for  tost  (diense. 

This  point  he  intisted  on  In  the  dreah  conri 
and  relied  on  it  for  reverring  the  Jodgment  i 
the  Courtof  Appealsand  in  the  SupRine  Oour 

Both  these  latter  tribunals,  in  the  opinloandi 
llyered  by  them  and  which  ore  past  ot  the  m 
Old,  conceded  that  such  was  the  law  of  the  Stoi 
ot  Missouri  at  the  lime  the  homicide  w«a  con 
milled.    But  tbey  ovenukd  thedefenee  tm  It 
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1  tbM  bf  nct&m  xxm  of  article  a  of  tbe 
atkw  of  Hlswuri,  which  took  eflect  Ho- 
>  n,  1S75,  that  Lkw  «m  sbrog»t«d,  uid 
'  w  uii  KMOD  drfaiuiwit  could  be  tried  for 
■Older  in  the  Bnt  degree,  notwithatending  hii 
eoarklian  a^  antflDoe  for  murder  in  the  Kcbul 

it  thia  new  GoatUtatton  wsa  adtoited  Kfler 
Ae  «iiBM  waa  committed  for  which  Kriog  ia  in- 
final  and.  aa  oaaatmad  bj  Ott  Court  of  Ap- 
fak  aad  the  Bapnua  Coiut,  cluuigea  the  law 
m  i  thn  autod,  U>  the  dlaadrantage  of  the  de- 
fndui.  tbe  Jorladictkm  of  thlAonrt  it  Invoked 
<M  jhs  rmnwtA  that^  aa  to  *■^^^^  caae,  ^n^i  aa  ao 
ceaKncd.  it  ia  an  at  peitfaele  law,  within  the 
■MdM  a(  aectioB  10,  article  1,  of  the  Conatitu- 
HMOfiheUDilMl  Slalea. 

1W  ttiaa;  be  dearly  aeen  what  the  Supreme 
Cm\  d  maaoml  decMed  on  thia  subject  and 
«te  cDulderatkHi  Otej  cave  lt,we  extract  here 
dikai  la  Mid  In  tbdr  oi^nlou  about  It 

"There  la  nothing  in  the  point,"  they  say, 
"  ilei.  alHT  an  accepted  plea  ctf.  mllty  of  mur- 
4>  rt  the  aaeood  degree,  the  dtfoidant  oould 
sxbcMapod  trial  for  murder  of  the  flratde- 
pn.  We  dkaU,  on  that  propodtioD,  accept 
*hM  b  Mid  br  the  CouA  of  Appeals  hi  ita  opln- 
iMlttUaeaW." 

What  that  court  aald  on  thia  miblect  teas  fol- 

'Aa  theoej  of  connael  for  defendant,  that  a 
jlm  e(  raOlj  of  mtuder  in  the  aemid  degree, 
Wfihuy  altered  and  recdred,  ineclodea  tbe 
SMK  fcon  atlenrarda  proaecutlng  tbe  defend- 

I  far  Border  In  tbe  orat  dMree,  ii  Inconalat- 


S&l' 


r  of  the  ^preme  Court  In 
A*  r.  KriM,  71  Ho.,  SB1,  and  in  BlaU  t. 
Aytfiu,  71  Mo.,  tna.  The  declaratlona  of  de- 
Wrlaat,  that  he  would  aland  npon  - '  ' 
mtff  mtend.were  all  accompanied 
Mob  that  the  oonrt  should  sentence  lilm  for  a 
*(■  not  to  exceed  ten  jeeia.  In  aeoordance  with 
M  alleged  ureement  with  the  proeecuting  at- 
^My,  wbfeb  the  coort  would  not  recognize, 
did  not  etaod  upon  bla  pl«t  of, 
der  in  the  second  degree;  he  must, 
.,  _  taken  to  hare  withdrawn  that  plea 
beiLfuatd  toplead,  the  oourt  property 
fcetod  ifaapleaof,  notguU^of  mataerlnthe 
^M  dHree  to  be  entcfedT 

"P^VM^r  ItwaebeMIn  TOmaoA,  Btatt  y. 
^m.  W  Mo.,  B,  that,wh(aiaconTictlonUhad 
«( Mdv  tn  tbe  seccBd  degree  on  an  Indict- 
■caa  chaigtM  murder  in  ine  first  degree,  if 
^  ha  eat  aaide.  tbe  defendant  cannot  again  be 
,  vmi  Car  minds  in  tbe  first  d«ee.  A  change 
hn<ateoad  br  teedoo  *8of  article  8  of  theCon. 
■BMiaa  of  1878  haa  abrogated  thia  rule.  On 
tfeeoMl  aigUBifrt  aonethlngwaa  said  by  oonn* 
■<  lor  A*  defaidant,  to  the  effect  thu  under 
A*  «U  r«le  defeodaal  oonld  not  be  put  on  his 
•kl  (or  Moider  In  Ibe  first  dftgree,  and  that  he 
I  enM  aea  ba  aflecud  br  llw  dkanae  of  Ibe  con- 
iTlng  been 
_  wUbl  tbe  tAA  Constitatlon  vae  in 
Thm  b,  bowenr.  nothing  In  tUa;  Ibis 
<^^  b  n  ctaiBgmiot  In  Crimea,  but  In  cftmlnal 
pacaihM,  aad  toA  litMBai  are  not  «e  dm* 
h^  tfirfT.  aUi,ffWall..«S[7Mr8.,XlX, 
m^C^mdmmr.  M»..  4  Wall.,  SMfH  U.  S., 

Wotae*  fare  a  dlatbtcl  admlaaloa  that,  by 


ailde,  hect  . 
the  flist  dfgree;  and  that,  but  for  the  change  in 
the  Constitution  of  the  State,  such  would  be  the 
lav  4>pliaable  to  his  caae.  When  the  attention 
of  the  oonrt  Is  called  to  the  propoaiaon  that  if 
such  effect  b  giren  to  the  (£ange  of  the  Con- 
stitution, it  would.  In  this  case,  be  liable  to  ob- 
£ctlan  aa  an  txpokfatto  law,  the  only  answer 
,  that  there  Is  notUng  In  It,  aa  the  change  b 
almply  In  a  matter  of  procedure. 

Whatever  may  be  we  ranfsitlnl  nature  of  tbe 
change.  It  b  one  which,  to  the  defendant,  in- 
TolTea  die  difference  between  life  and  death,  and 


It  b  to  be  obeerred  that  the  force  cf  the  argu- 
ment for  acquittal  does  not  stand  upon  defend- 
ant's pka  nor  upon  its  acceptance  by  tbe  Stale's 
attorney  nor  the  consent  of  the  court;  but  it 
stands  upon  the  judgment  and  sentence  of  the 
court  by  which  be  b  convicted  of  murder  In  the 
second  degree,  and  eentence  pronounced  sccofd- 
Ing  to  the  law  of  that  gnilt,  which  was,  by  oper- 
aaon  of  the  aame  law,  an  acquittal  of  the  other 
and  higher  crime  of  murder  charged  In  the  same 

itlisutflcient  for  this  case  that  the  Supreme 
Court  of  Missouri,  In  the  opinion  we  are  ezi 
aminlng,  says  it  was  so,  and  dlea  as  authority 
for  it  t£a  case  of  Soft  v.  Btm,  ao  Mo. ,  8S,  hi  the 
aamo  court;  but  counsel  for  plaintiff  in  erroi 
dtes  to  the  same  effect  the  cases  of  the  8UUb  t. 
BaU,  37  Mo„  S34;  BUUa  \.  timith,  58  Mo.,  189. 

BIaclcstoneBaTs(Coinmentariea,Book4,inarg. 

16);  ■■  Tbe  plea  of  autr^oiU  oomiet,  or  a 
former  coovlctlon  for  Uie  same  Identical  crime, 
though  no  Judgment  was  ever  given  or,perhapa, 
will  be  (bemg  suspended  by  braeflt  of  uergv  or 
... ,  , jj^  ^^  jjj  jj^  j^  ^ji  l3lct- 

__  ttends  upon  tbe  Mme  prin- 
ciple as  the  former  (that  b:  avtT^«ili  aeguit), 
that  no  man  ought  to  be  twice  brou^t  hi  danger 
of  Ms  life  for  one  and  the  same  crime.  Here- 
upon It  has  been  held  that  a  conviction  of  man- 
Rlau^ter,  on  an  ai^ieal  or  Indictment,  b  a  bar 
even  in  another  appeal,  and  much  more  in  an  In- 
dictment (or  murder;  for  the  fact  proaecuted  b 
tbe  aame  In  both,  though  the  offenses  differ  In 
coloring  and  degree."  Bee,  Stats  v.  yortett.  i 
'tms.(TeaaX9i:[0ampbcay,8tale],9Yvtg..WJ. 

Tbb  law,  m  f  (HOe  at  tbe  dale  of  the  bomldde 
for  which  Kringbnow  under  sentence  of  deadi, 
was  changed  tn*  the  Stalo  (rf  MIsaourl,  between 
that  time  and  nb  trial,  ao  as  to  deprive  Um  of 
Ita  benefit,  to  which  he  would  otherwbe  have 
been  entitled,  and  we  are  called  on  to  decide 
whether  In  tbb  reaped,  and  as  applied  by  the 
court  to  thb  case,  it  ban  export  JVictobwwith- 
hi  the  meanhig  of  the  Conatltutiaa  of  the  United 
Btaiee. 

There  b  no  question  of  the  ilgibt  of  the  State 
of  HlsKiiiri,  dther  bv  her  fnndimental  bw  or 
by  an  ordinary  Act  of  legiabtlon,  to  abolish  thb 
rule,  and  that  It  b  a  vaud  law  as  to  all  offenaee 
committed  after  Its  enactmeot.  The  queetioa 
here  b:  4m*  '*  denlve  the  defendant  of  anv 
right  of  defenaa  wUch  the  bw  gave  Um  when 
the  act  was  committed  ao  that  as  to  that  oflenac 
'  baa  post /ie«>T 

Tbb  term  neoessMlly  ImpUee  »  tact  or  act 
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done,  qffw  which  the  law  in  quegtlop  la  pnnood. 
WhelMi  It  la  »  pott  /ado  or  oot  rebtea.  In 
criminal  cases,  to  which  alone  the  phntae  ap- 
plies, to  the  time  at  which  the  offense  charg^ 
was  committed.  If  the  law  complained  of  was 
passed  before  the  commission  <^  the  act  with 
which  the  prisoner  la  charged,  it  cannot, 
that  oSenae,  be  an  0  pott  facte  law.  If  passed 
after  the  commiaston  of  the  offense,  it  is  as  to 
that  ta  pott  facto,  thooKb  whether  of  the  clasa 

[SS8]      forbidden  bj  the  Constitution  may  d '    - 

other  matters.  But  sofarasthisdepeE 
Hnu  of  its  enactment.  It  haa  reference  eoIcIj  to 
the  date  at  which  the  offense  was  committed, 
to  which  the  new  law  la  sought  to  be  applied. 
No  other  time  or  transaction  but  this  has  been 
In  any  adjudged  case  held  to  govern  its  ex  poll 
facto  character. 

In  the  case  before  us  an  argument  is  mode 
founded  on  a  change  In  this  rme.  It  is  said  the 
new  law  in  Mieaomia  not  ex  post  facto,  hecax^e 
it  was  in  force  when  the  plea  and  iudgment 
were  entered, of,  guilty  of  murder  in  tEe  aecond 
degree;  thus  maSng  its  character  as  an  ex  pott 
facto  law  to  depend,  not  upon  the  date  of  its 
passa^  as  regards  the  commission  of  the  of- 
fense, but  as  regards  the  time  of  pleading  guilty; 
that,  as  the  new  law  was  in  force  when  the  con- 
vlctioa  on  that  plea  was  had,  its  effect  as  to 
future  trials  in  mat  case  must  be  governed  bj 
that  law.  But  this  is  begging  the  whole  ques- 
tion, for  if  it  was  as  to  the  offense  chareed  an 
as  potifaeto  law,  within  the  true  meaning  of 
that  phrase.  It  was  not  in  force  and  could  not 
be  applied  to  the  case,  and  the  effect  of  that 
plea  and  conviction  must  be  decided  as  thou^ 
no  sucb  change  In  the  law  had  been  made. 

Such,  however,  Is  not  the  ground  on  which 
the  Supreme  Court  and  the  Court  of  Appeals 
placed  their  judgment 

"  There  is  nothing,"  say  they,  "  in  this;  the 
change  isachangenotincrimcabut  in  criminal 
procedure,  aiul  such  changes  are  not  er  pott 
faeio" 

Before  proceeding  to  examine  this  proposi- 
tion. It  will  be  well  to  get  some  clear  perception 
of  the  purpose  of  the  Convention  which  framed 
the  Constitution  in  declaring  thai  no  State  shall 
pass  any  ex  pott  facto  law. 

It  was  one  of  the  objections  most  seriously 
urged  against  the  new  Constitution  by  liiose 
who  opposed  its  ratlflcation  by  tlie  States,  that 
it  contained  no  formal  Bill  of  Rights.  Feder- 
alist, No.  T.TYrrr,  And  the  State  of  Virginia 
accompanied  her  ratificaiion  by  the  recommen- 
dation of  an  Amendment  emoodying  such  a 
bill.    S  Elliot,  Debates,  661. 

The  feeling  on  this  subject  led  to  the  adop- 
tion of  the  lirst  ten  Amendments  to  that  In- 
strument at  one  time,  shortly  after  the  govern- 
ment  was  organized.  These  itre  all  designed 
to  operate  as  restraints  on  the  Qcneral  Qovem- 
[22T]  ment,  and  most  of  them  for  the  protection  of 
private  rights  of  persons  and  property.  Not- 
wltbstandui^  this  reproach,  however,  there  are 
many  provisionB  In  the  original  Instrument  of 
tUs  latter  character,  among  which  is  the  one 
now  under  consideration. 

So  much  importance  did  the  Convention  at- 
tach to  it,  that  it  \%  found  twice  in  the  Consti- 
tution-, flist  as  a  restraint  upon  the  power  of 
the  General  Government,  and  afterwards  as  a 
limitation  upon  tbe  legislative  power  of  the 


States.  This  latter  is  the  1st  clatise  of  seclicn 
10  of  article  1,  and  its  connection  with  oUter 
langua^  in  the  same  section  may  (ervetoHlm- 
tiate  its  meahing.  "Mo  State  uiall  enter InUi 
any  treaty,  alliance  or  confedeiatioa;  gnct 
letters  of  marque  and  reprisal;  coin  moDn-: 
emit  bills  of  credit;  make  anything  but  gild 
and  silver  coin  a  tender  in  payment  of  debis^ 
pass  any  bill  of  attainder,  ex  pott  fatto  Uu,  or 
law  impairing  the  obligation  of  contncU;  or 
grant  any  title  of  nobility," 

It  will  beobserved  that  here  are  grouped  con- 
tiguously a  jftohibiUon  against  tSree  distinrt 
classes  of  retrospective  laws,  namely:  bills  of 
attainder,  ex  pott  facto  lawa  and  laws  impairiiig 
the  obligation  of  contracts.  As  the  dauee  w 
first  adopted,  the  words  concerning  contnOc 
were  not  io  it,  because  it  was  Eupptwed  that  the 
phrase  tx  pottfaeto  law  included  laws  conceni' 
log  contncts  as  well  aa  othen.  But  it  wta  t» 
certaincd  before  the  completion  of  the  instrn- 
ment  that  this  wasaphraae  which,  in  EdcM 
jurisprudence,  bad  acquired  n  signification  lim- 
ited to  the  criminal  law,  and  the  words  "otsdj 
law  impairing  the  obligation  of  con  tracts"  ttot 
added  to  give  security  to  rights  resting  in  ccn- 
tracts.  2  Bancroft,  History  of  the  ConstltntlcD, 
218.  , 

SirThomuTomlin,in  uiat  magazine  of  Iram- 
ing,  the  English  edition  of  1835  of  his  Law  Dic- 
tionary, saya: 

"Et  pottfaeto  is  a  term  used  In  the  law,  (ifi- 
nifying  something  done  after,  or  arising  fitm 
or  to  SSixX  another  thing  that  was  committed 

An  ex  pott  fiuto  law  Is  one  which  operates 
upon  a  aiibject  not  liable  to  ft  at  the  lime  the 
law  was  made." 

The  first  case  in  which  this  court  was  nlled 
upon  to  construe  this  provision  of  the  Constitu- 
tion was  that  of  Colder  v.  BuU,  8  DalL .  S86,  de- 
cided in  Vm. 

The  opliiion  of  the  court  was  delivered  by 
Chase,  jiatiee,  and  its  main  purpoee  was  to  de- 
cide that  It  had  no  application  to  acts  concern- 
ing civil  rights.  The  opinion,  however,  is  im- 
portant, salt  discusses  very  fully  the  meaning 
of  the  provision  In  Its  application  to  cnminal 
cases.  It  defines  four  distinct  classes  of  laws 
embraced  by  the  clause.  "  1.  Every  law  that 
makes  on  action,  done  before  the  paesing  of  the 
law  and  which  was  innocent  when  done,  crim- 
I,  and  punishes  such  action.  2.  Every  law 
that  aggravates  the  crime  or  makes  it  greater 
than  itwaswhen  committed.  3.  Every  Uw  that 
changes  the  punishment  and  inflicts  a  greater 
punishment  than  was  annexed  to  the  crime 
when  committed.  4.  Every  law  that  alten  the 
legal  rules  of  evidence,  and  receives  leas  or  dif- 
ferent testimony  than  the  law  required  si  the 
'"ae  of  the  commission  of  the  offense  In  order 

convict  the  offender."  Again  he  says:  "  But 
I  dc  not  consider  any  law  ex  pott  facto,  within 
the  prohibition,  that  modifies  the  rigor  of  the 
law;  but  only  these  that  create  or  aggravate  the 
crime  or  Increase  the  punislmient  or  change  the 
rules  of  evidence  for  the  purpose  of  conric- 

In  IhccasebeforeuB,  the  Constitution  of  Mis- 
souri so  changes  the  rule  of  evidence  that  wbst 
was  conclusive  evidence  of  innocence  of  the 
higher  grade  of  murder  when  the  crime  'vbs 
committed,  namely:  a  judidai  convictioD  for  a 
107  V.  S. 
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wtaa  iIk  bomicidc  was  cwmmilted  waa  that, 
>ka  iMiTkted  of  murder  in  tbe  second  degree, 
h  ranU  ocTer  be  tried  or  punished  by  deatb 
to  mnder  in  the  flret  degree,  tbe  new  law  en- 
idi  ihu  be  may  be  bo  jmnished,  notwitbstaiid- 
lu  tbt  fomer  ooDTicUon. 

Bn  li  li  not  to  be  aui^Mfied  tbat  the  opinion 
i»  ikil  CMC  andertook  to  define,  by  va;  of  ex- 
dmn.  tD  the  cases  to  which  the  constitutioDa] 
^vtMoa  voold  be  applicable. 

Iroordioglj,  In  a  subsequent  case  tried  be- 
ton  Mr.  Juttiee  Waahington,  he  said,  in  hia 
<te^Iothe  Jaij,  that  "An  ei  pott  faele  law 
>«w«hid>,  in  ita  operation,  makes  that  crim- 
tail  vbldi  mt  not  BO  at  tbe  time  the  bcUod  was 
pafxatd;  orwfaich  Increases  the  punishmcot, 
•'.  ■•  (Virf,  ithieh,  t'n  relation  to  the  offeme  or 
>k  ei^tBjtnca,  ailert  Oie  ntualion  of  a  party  to 
h»  itaadtaaiaae."  U.  8.  v.  EaU,  2  Wash.  (C. 
CM. 

He  aiUa,  b;  wa^  of  appllcauon  to  that  cose, 
'I  *kieb  *M  for  a  violation  of  tbcembargoIawB; 
"If  tbe  enforcing  law  spiles  to  thia  case, there 
an  be  BD  doubt  that,  so  far  as  it  taka  away  or 
ttfm'niit  dg/^MM  which  the  law  had  provided 
te  defndaat  at  the  time  when  the  condition 
ri  (Hi  bond  became  forfeited,  it  is  «z  pott  fade 

TUi  cue  waa  carried  to  the  Supreme  Court 
■d^tke  jodgmeot  affirmed.    S  Craocb,  171. 

atitution  of  Missouri  does  take 
the  taw  of  the  State  wb 
39ae  wM  committed,  was  a  good  defc 
Ae  eiarge  of  murder  in  tbe  flrat  d^ree. 

la  tbe  aafaaeqaeot  cases  of  Cummtn^v.  Ma., 
miB/pirle  Oariand.  4  Wall,.  277-883  [71  U. 
-■'  JXUL.  S5»-SM].  tills  court  held  that  a  law 
*airl  ezchided  a  minialf  r  of  the  gospel  from 
t>e  eiuilie  of  bia  clerical  function,  and  a  laW' 
fw  fran  ptactioe  in  the  courts,  unless  each 
•  •lU  take  an  oath  that  thej  hod  not  engaj 

0  W  tMooraged  armed  boetilillca  against 
'ntnaou  of  tbe  United  States  was  an 

^fv%i  law,  becauae  it  punished,  In  a  manner 

1  e  '•fore  panished  hj  law,  ofTenscs  committed 
•{■«*  ita  paMuc,  and  bccauae  it  instituted  a 
'^  rilr  of  endence  In  aid  of  conviction. 
Tlsao  this  ooQTt  was  divided  In  that  case,  It 
*M  '"^raame  Il»e  minority  were  of  opinion  that 
->  An  in  qoeatloa  was  not  a  crimes  Act,  and 
'a*  r.  ialicie'l  no  punishment,  in  the  judicial 
*=i«  t'lf  any  paat  crime,  and  they  did  not  con- 
^'•it  tV  prupoiilioQ  that  it  waBancEp<u< 
'■I-  h».  If  k  bad  that  effect. 

lattae  cattes  wa  bavelllustratioDEof  thelib- 
ik!  inatriictioc  which  this  court,  and  Mr. 
i>^t  ^'t-'th-fr*"-  In  the  circuit  court,  have 


the  provision,  many  of  them  going  much  fur- 
ther than  is  necessary  to  go  in  tnla  case  to  show 
the  error  of  the  MisEouri  courts. 

In  the  Supreme  Court  of  Massachusetts,  in  the 
case  of  (^mamimaadVi  v.  McDonough,  18  Allen, 
581.it  was  held  that  a  law  passed  uter  the  com- 
mission of  the  offense  of  which  defendant  stood 
charged,  which  mitigated  the  punishment,  as  re- 
garded the  fine  and  the  maximum  of  Imprfson- 
ment  that  might  be  infiicted.waa  an  expott  facta 
law  OB  U>  that  case,  because  the  minimum  of  Im- 
prisonment was  made  three  months,  whereas  be- 
fore there  was  no  minimum  limit  to  the  court's 
discretion.  This  slight  vaiiance  In  the  law  was 
held  to  make  it  ex  mti  facto  and  void  as  to  that 
case,  though  the  effect  of  the  decision  was  to 
leave  no  law  by  which  the  defendant  could  be 
punished,  and  De  was  discharged,  though  found 
guilty  of  the  offense. 

In  tbe  case  otSartang  v.  P»apU,2Z  N.Y,,  95 
after  she  had  been  convicted  of  murder  and 
sentenced  to  death,  and  while  her  case  was  pend- 
ing on  appeal,  the  Legislature  of  that  Stat« 
changed  tbe  law  for  the  punishment  of  murder 
In  general,  so  as  to  authorize  the  Qovemor  to 
postpone  indefinitely  the  execution  of  tbe  sen- 
tence of  death,  and  to  keep  the  party  confined 
In  the  penitentiary  at  hard  labor  until  be  should 
order  the  full  execution  of  the  ( " 


"i^?:!  -«iJ  CVmrcntion  to  protect  tiM  indi- 
•  iuir^jc*!!*  <ff  life  and  liberty  against  hostile 
— r«:.»-Ut«  In^iilaiion. 

T-alT  sll  tbe  Htatei  of  tbe  Union  have  siml- 
-*  —  ■  j;  «■  in  their  ConiOltmlons,  and  whetb- 
"  *  ;  UT-  nr  rK>i,  tbeyall  Tcoognlze  the  obli- 
atr-  •  r-  nf  tliii  rUuse  of  the  Pedend  Consd- 
^  '.:(a  ^  tbnr  Irxi>latioa. 
I  1  wflwfca  tif  M>me  declsioBS  of  those  courts 
*X  Avv  the  aame  Uberalityof  construction  of 
•^  n  Ono. 


lat«r  law  repealed  all  existing  punishments  for 
murder,  it  was  ex  pott  facto  as  to  Hrs.  Hartung's 
case,  and  could  not  be  applied  to  it,  and  this 
was  decided  in  face  of  the  fact  that  it  resulted 
in  the  discharKeof  a  convicted  mardereesvdtb- 
out  any  punishment  st  all. 

Judge  Denio,  In  delivering  tbe  opinion  of  the 
court,  makes  Uiese  excellent  observatians: 

"  It  is  highly  probable  tijat  it  was  tbe  Inten- 
tion of  the  Legi!i1ature  to  extend  favor  rather 
than  increased  severity  towards  the  convict  and 
others  in  her  situaUon;  and  it  is  quite  likely  that, 
had  tbey  been  consulted,  they  would  have  pre- 
ferred tJie  application  of  this  law  to  their  coses 
rather  than  ibat  which  existed  when  they  com- 
mitted tbe  offenses  of  wliicb  they  are  convicted. 
But  tbe  case  cannot  be  determined  on  such  con- 
siderations. No  one  con  be  criminally  punished 
in  this  country,  except  aceording  to  a  lam  pre- 
teribedfi/r  hit  gotemment  Wore  the  mppottd  of- 
fcuM  KOI  committed,  and  irliieh  critted  o»  a  iaw 
'  at  t!iat  time.  It  would  be  useless  to  speculate 
upon  the  question  whether  this  would  be  so  up- 
on tlic  reason  of  the  tiling,  and  accordiuetothe 
spirit  of  our  leji^l  institutions,  because  the  rule 
exisia  inthcforniof  an  express  wrillen  precept, 
the  bindini;  force  of  which  no  one  disputes.  No 
Stale  sboll  pass  any  ex  poetfaeto  low  Is  the  man' 
date  of  tbo  Constitution  of  the  United  States." 

This  Is  rc-afflrmed  by  the  same  court  in  Ibe 
cases  of  Bhepherdx.  I'eopU.ZH  N.Y.,406;  Green 
t.SJiumvai/.WS.Y  ..4W;  and  in  I»  re  Pelt//,  SH 
Kan.,  477,  the  some  thins  is  decided.    In  tbe 


pealing 
lenses  ai 


ig  a  statute  of  genei&I  amnesty  for  of- 
ienses  arising  out  of  the  rebellion,  was  ex  pott 
fieto  and  void,  though  both  statutes  were  passed 
after  the  acts  were  conmiitted  with  wbicb  de- 
fendant vas  charged. 

In  the  case  of  the  SkOt  v.  Auwf,  3S  Tex., 
Supp.,  06,  the  court  held  that  Ina  criininal  case 
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iMtTed  ^  the  Btatnte  of  limltationa.a  subsequent 
fliatute  which  enlarged  the  time  neceegary  to 
create  &bu  was,  as  to  that  case,  an  esc  pott  faeto 
law,  and  it  conld  not  be  suppcoed  to  be  intend- 
ed to  apply  to  it. 

WhsD,  In  answer  to  all  this  evidence  of  the 
tender  regard  for  the  rights  of  a  person  charged 
with  crime  under  subsequent  legislation  affect- 
ine  those  rights,  we  are  told  that  this  very  radi- 
CM  cbanse  in  the  law  of  Missouri  to  bis  dissd- 
Tantage  la  not  subject  to  the  rule  because  it  Is 
achange,  not  in  crimes  but  hi  criminal  proced- 
ure, we  are  led  to  Inquitie  what  that  courtmeant 
ty  criminal  procedure. 

The  word  procedure,  as  a  law  term,  is  not 
well  understood,  and  Is  not  found  at  all  in 
Bouvier's  Law  Dictionary,  the  best  work  of 
.  the  kind  ia  this  country.  Fortunstelv  a  dis- 
tinguished writer  on  criminal  law  in  America 
has  adopted  it  OS  the  title  to  a  work  of  two  vol- 
umes. Bishop,  Criminal  Procedure.  In  his  first 
chapter  he  undertakes  to  doHne  wbat  Is  meant 
by  procedure.  He  says :  "  8.  2.  The  term  pro- 
cedure Is  so  broad  In  its  signification  that  it  is 
seldom  employed  in  our  books  as  a  term  of  art.  It 
Includes  in  its  meaning  whatever  ia  embraced 
by  the  three  techuical  tertoM,  pleading,  evidence 
and  practice."  And  in  defining  practice,  in  this 
seiiHe,  he  says :  "  Tiie  word  means  those  legal 
tSSZ]  rulea  which  direct  the  course  of  proceeding  to 
bring  parties  into  the  court  and  the  course  of 
the  court  after  they  are  brought  In ; "  and  evi- 
dence, he  says,  as  part  of  prowdure, ' '  Signifies 
those  rules  of  law  whereby  we  determine  what 
testimony  is  lo  be  admitted  and  what  rejected 
in  each  ease,  and  what  Is  Uie  weight  to  be  given 
to  the  testimony  admitted." 

If  this  be  a  just  idea  of  what  is  intended  by 
the  word  procedure  as  applied  to  a  crimlnsl 
case,  it  Is  obvious  that  a  law  which  Is  one  of 

trocedure  may  be  obnoxious  as  an  er  pott  facto 
iw,  both  by  the  decision  in  Colder  v.  Bull,  8 
Dall.,  886,  and  In  Oamming*  v.  Mo..  4  Wall., 
277  [71  tr.  8.,  XVni,,  asef,  for  in  the  former 
case  this  court  held  that  "Any  law  which  alters 
the  legal  rules  of  evidence,  and  receives  less  '~ 


to  convict  the  offender,"  is  an  expoitfaeto\Avi\ 
and  in  the  latter,  one  of  the  reasons  why  the 
law  was  held  to  be  et  vott  facto  was  that  it 
changed  the  rule  of  evidence  under  which  the 
party  was  punished. 

But  it  cannot  be  sustained  without  destroy- 
ing the  value  of  the  constitutional  provision, 
that  no  law,  however  it  may  invade  or  modify 
the  rights  of  a  par^  charged  with  crime,  is  an 
■«t  po*t  faeto  law  within  the  constltutio&al  pro- 
vision, if  it  comes  within  either  of  these  com- 
prehensive branches  of  the  law  dedgnated  as 
pleadlne,  pt«cUce  and  evidence. 

Can  the  law  with  regard  to  ball,  to  indict- 
ments, to  grand  Juries,  to  the  trial  jury,  all  he 
changed  %  state  legislation  after  the  offenae 
committed,  to  the  dlsadvantue  of  the  prisoner, 
«nd  not  held  to  be  «3  pott  faeto  hecniae  It  re- 
lates lo  procedure,  as  it  doea  aoonding  to  Hr, 
Bishop  r 

And  can  any  lubetantitl  ririit  which  the  law 
^ve  the  defendant  at  the  wne  to  whldi  bis 
guilt  rdatei,  be  taken  awmj  bom  Um  br  «  post 
faOo  laglebilion,  because.  In  Ow  on  <a  i  mod- 
610 


cannot 

Some  light  may  be  thrown  upon  this  brewA 
of  the  argument  h^  a  recurrence  to  a  few  of 
the  numerous  decisions  of  the  hlgheet  comb 
conatruing  the  associated  phrase  in  the  same 
sentence  of  the  Constitution  whidi  forbids  th^  1' 
States  to  pass  any  law  Impairing  the  obUgstiori 
of  contracts.  It  has  been  held  that  this  pioh.' 
bition  hIso  relates  exclusively  to  laws  passed 
after  the  contract  Is  made,  and  its  force  hiis 
been  often  sought  to  be  evaded  by  the  u^- 
ment  that  laws  are  not  forbidden  which  atKct 
only  the  remedy,  if  they  do  not  change  the  nat- 
ure of  the  contract  or  act  directly  upcm  it 

The  analcwy  between  this  argument  and  tbe 
one  concerning  laws  of  procedure  Inielstioii 
to  the  contiguous  words  of  the  ConstitntioD  ii 
obvious.  But  while  It  has  been  held  that  s 
change  of  remedv  inade  after  the  contract  nuj 
be  valid.  It  is  only  so  when  there  U  subetilulea 
on  adequate  and  sufficient  remedy  by  which 
the  contract  may  be  enforced,  or  where  such 
remedy  existed  and  remained  unaffected  bythe 
new  low.  Tinn,  v.  Snetd,  96  U.  S.,  09  [XilV., 
6i0]  1  Anionic.  iTraonAou,  present  Term  [antt, 
468]. 

On  this  point  It  has  been  held  that  laws  sie 
void,  enacted  after  the  date  of  the  contract ; 

1.  Which  give  the  debtor  a  longer  slay  of 
execution  after  Judgment.  Blair  v.  Witiianu, 
4  Lltt.  (Ey.),  SO  1  MeKmniu  t.  CarroU,  B  Hon. 
(Ky.),S8. 

3.  Which  require  on  a  sale  of  his  pn^erty 
under  execution  an  appmisement,  and  a  md  ot 
two  thirds  the  value  so  ascertained.  Bron«en  v. 
Kimie,  1  How.,  811 :  ifeCraektn  v.  Hat/Kard. 
2  How.,  603;  4  Lltt.,  85;  SproU  v.  Beid.  8 Greene 
(la.),  489. 

8.  Which  allow  a  period  of  redem^on  after 
such  sale.  Laptlty  v.  BraAear,  4  Litt.,  68 ;  T 
Mon.  (Ky.),  64 ;  CargiU  v.  Poteer,  1  Mich.,  869 ; 
SobiJuon  V.  Satee.  18  Wis.,  841. 

4.  Which  exempts  from  sale  nnder  Judgment 
for  the  debt  a  hu^er  amount  ot  the  debtor's 
property  than  was  exempt  when  the  debt  wu 
contracted.  Edaardi  v.  Kearmg,  M  U.  8.,  &9G 
[XXrV.,  798],  and  the  cases  tb^e  dted;  Story 
Com.,  sec.  1^. 

There  ate  numerotis  similar  dedsiona  diow- 
ing  that  a  change  of  the  law  which  hindered 
or  delayed  the  creditor  in  the  collection  of  his 
debt,  though  it  related  to  the  remedy  or  mode 
of  procedure  by  which  that  debt  was  to  be  col- 
lected. Impaired  the  obligation  of  the  oootnct 
within  the  meaning  of  the  Constitution. 

Whyarenottheririitaof  life  and  Uberty  « 

sacred  as  the  rtght  of  contract  I    Why  abouU 

1 '-■"■  woiaaln  th< 


not  the  coDtignons  and  assodaled  n 


rule  of  constnwtion  t  And  irtn  abboM  a  law 
equallv  Injurious  to  the  lig^  ci  tba  par^  coo 
cnnea.  be  void  in  one  case  and  Dot  In  tbiB  otltei 
under  the  same  drconutancei  T 

But  it  is  said  Oiat  at  the  time  Oie  i»hoiw 
pleaded,  gnU^  of  dto  Momid  degree  of  mnxda 
and  at  the  Urns  be  procorad  the  rtntrmH  of  th 
Judgment  of  the  criminal  oomt  on  that  pfei 
the  new  Constttntloii  was  In  taam,  sad  be  ws 


ly  Google 


EKnrO  V.  UlBBOUBT. 


Tt  ds  sot  wttOTBit  tha  principle  that  he 
mboond  to  kDow  tad  take  notice  of  tbe  law. 
Bum  nprda  the  affect  of  the  jikn  and  tlie 
>teMM  €a  h,  tbe  Conftltntio&  of  Hiasomi 

li«ai Rnudiwd  _.  _      ,         - 

Ike  kw  tf  ereij  State  lo  the  Union,  that,  ta 
IwMtbe  tudgmenl  lendered  on  that  plea  re- 
load in  loice  or  after  It  had  been  executed, 
tkiddgodaot  waa  HaMs  to  do  farther  pinaecu- 
doa  loraDTdaise  found  In  that  indictment. 

Bach  WM  (be  law  wbea  tbo  criDW  was  com- 
lAud;  Kicfa  was  the  law  when  he  pleaded 
fsflrr :  fDch  la  tbe  law  now,  in  Hlanuri  and 


tnrj-when  elae.  So  that  In  [dudhir,  guilty, 
■dvaaaBeement  of  teaman*  impruoninent, 
ka  be  and  (bo  proaecuting  attornpf  and  the 


w  that  the  naolt  would 
oriBt)  of  all  other  charges  but  that  of  murder 
B  dw  Mcood  d^ree. 

Did  be  waive  or  annul  thla  acqufttel  br  pros- 
•ntfaf  hk  wri(  of  error  T  Certainljnotbrthat 
Mt  for  U  tbe  Judgment  of  tbe  lower  court 

MaagUm  to  twenty-flve  jean'impriaonE 

M  been  alBnned,  no  one  will  iLieen  that  be 
e«dd  mSO  have  been  tried  for  murder  in  tbe 
1m  degree.  Nor  waa  ttiere  anything  else  done 
^Mmto  wwin  tbi3  acquittal  He  refused  to 
~"'  '  *  *  plea  ai,  guiltj.  It  waa  stricken 
if  tbe  court  against  his  proleat.  Be 
10  plead,  not  gaiXty,  and  the  court 
ta  Eke  manner,  against  hu  protest,  ordered  ~ 
fatal  pies  of,  not  guUty,  to  be  flled.  He  n 
Mb!  b>  go  to  trial  on  that  plea;  and  the  court 
land  bim  to  trial. 

rests  then  upon  the  proposition  (bat. 


I  IBCC 


_e  plea  accepted  br  ttw  conn,  he  could 
•mij^tMtim  alepa  wUch  the  law  allowed  blm, 
u  imne  (hat  lentenoe,  at  (he  hazard  of  sub- 
ptiat  Uiaaetf  to  (he  punlabment  of  death  for 
■Mher  and  a  different  offense  of  which  he 
■scd  aeqiihted  bjr  the  indgment  of  that  court; 
AM  be  ;«oaeca(ed  his  lenl  Tigta(  to  a  review 
•^ibil  mmlt  iM  r  with  a  Italter  around  his  neck, 
>ba.  If  he  aoocseded  In  tevnain^  it,  the  same 
a«teDaid(l|dit?nittostiBngulatioD,  and  if  he 
b*ri.  itdid  Un  tw  mod.  And  this  is  preciself 
■tat  km  oocnrred.  His  reward  for  proving  the 
■Mcace  ef  tbe  court  of  twen^-flve  jears^  Im- 
nt  (not  its  Judgment  OD  his  guilt)  to  be 
a,  1^  that  be  is  now  to  be  handed  instead 
d  In  tbe  peolleDdaty.  No  such  re- 
.Mfiiw  a  writ  of  error  before,  and  as 
t  the  new  Constftation  is  clewly  «t 
Hie  whole  error,  which  results  In 
irtsiiaiaiialilii  rnnrliininn  arises  from  hold- 
^  Ac  piusMoB  (rf  tbe  new  Constitutioo  appU- 
■Nc  ta  ibla  caae,  when  the  law  Is  «  pott  jieto 

— *■ "elolt. 

cooasd  were  bound  to  know 
r  prosecuted  tbe  writ  of  error, 

_, 1  to  know  It  as  we  baTeex- 

pmtti  ta.  If  UwT  knew  that,  by  the  wardt  of 
At  mtm  (\mmU»(Mtu.  such  a  hidgment  of  ac- 
^MmIm  had  when  be  undertook  to  rererae 
C*Mli  fee  w>  laanr  an  acquittal  after  It  was 
I.  Aar  aleo  Knew  that,  betaig  as  to  his 
■  ■»— »-  bw.  It  oonld  bare  do  ncta 

.,_ A  anj  kw  paaed  after 

■  a(iBofleaae^iidi,ln  thelan- 
iap  «r  Wa^iacioo.  In  CT.  &  T.  ibS,  "  In  n- 


uatlon  of  a  puty  to  his  dUQyaotage,"  Is 

. .  poitfyi!to  law,  and  In  the  language  of 

Denio,  In  HaHung  r.  FtopU,  "  No  one  can  be 
criminally  ponished  in  thu  country,  except  ac- 
cording to  a  law  prescribed  for  his  ioTemment 
by  the  sovereign  authority  befwe  the  Imputed 
offense  waa  ctmunitled,  and  wUcb  existed  as  a 
law  at  the  time." 

Tested  by  tiiese  oriteria,  the  provision  of  the 
Constitution  of  Missouri  which  deoiee  to  plaint- 
iff In  error  the  benefit  which  the  previous  law 
save  him  of  acquittal  of  the  chu^  of  murder 
ut  the  flist  degree,  on  convictloa  of  murder  In 
the  second  dwee.  Is,  as  to  his  case,  an  ev  poit 
faOo  law  wttEla  the  meaning  of  the  Conedtu- 
tlon  of  the  United  States,  and  for  lA«  snvr  of 
ffttf  Stipiymt  Ooiirt  of  Mimouri,  in  Mding  oiA- 
onciM,  ilffw^fmmtiirmated  andtA^eateiirt- 
mandid  to  it,  teiiA  direeUon  to  rmene  ffn  jvdg- 
ment  (fSit  OrifniwU  Gntrtqf  S.  Lawtt,  and  for 
*ueh  Jwiher  proeuXngi  tu  are  not  itteoiuimtnt 
leilh  thit  opinion. 
TmtoopT    Test; 

Janes  H- HoKeiuier,  Olerk,  Sap.  Otmt.  U.  S. 

ifr.  Juttie*  MmMhmyn  dissenting: 
Tbe  O&i^  Jiutiee,  Jfr.  JvMee  I^SOUr,  Mr. 
JimA^m  Orari  and  mysdf  are  unable  to  concur 
In  the  Judgment  and  opinion  of  thecourt  In  tliis 
case,  udue  importance  of  the  question  deter- 
mined constrains  us  to  state  (he  grounds  of  our 
dissent  Thematerialfactsarethesc:  theplalD^ 
iff  In  error,  at  Uarch  Tenn,  187S  of  the  Bt. 
Louis  Criminal  Court,  waa  indicted  for  murder 
lo  tbe  fltvt  degree.  On  his  arraignment  he 
pleaded,  not  guilty.  At  the  November  Term  of 
the  same  year,  a  trial  was  had,  which  Ksulled 
In  a  verdict  of,  guilty  of  murder  in  the  flnt  de- 
gree, and  a  aenteoce  of  death.  That  Judgment 
was  revened  on  appeal,  and  twice  subsequent 
there  were  mistriau.    On  November  12, 1879, 


dorii  „  . 

sentenced  to Iroprisomnent  In  thepenlientlary 
for  a  term  of  twenty-five  years.  The  prisoner 
then  filed  a  motion  to  set  aside  this  Judgment 
and  sentence,  and  to  allow  him  lo  withdraw  the 
plea  of,  gull^  of  murder  in  the  second  degree, 
and  to  permit  him  "  To  have  his  original  piM 


r,  and 


entered  tbe  plea  of,  guilQ'i^ii __  _._ 

aecondd^ree,  uponthefoithof  an  understand- 
Ingpreriously  had  with  (be  circuit  Bttomev  rep- 
— Bntlng  the  prosecution  that,  if  tie  would  do 
.  the  sentence  should  not  exceed  ten  yean  In 
tbe  penitentiary ;  wliich  understanding  was  vi- 
olated by  the  sentence  compIalDed  of.  Tbe  [2377 
court  overruled  the  motion,  but  on  appeal  tbe 
int  was  revened  on  the  ground  alleged 
__  prisoner,  that  tte  had  been  misled,  and 
cause  was  remanded  for  further  proceed- 
ings. On  receipt  of  this  mandate,  the  trial 
court,  the  prisoner  refualng  to  withdraw  his 
ptea  of,  galtty  of  murdn  lo  the  second  decree, 
and  to  enter  a  plea  of,  not  guilty,  eotertuned 
the  motion  prevtoualy  made  liy  hlin,  for  refus> 
ill 


831-351 


Sdpbemb  Coitbt  or  the  Ukited  States. 


Oct.  Tehm, 


ing  to  grant  vhich  the  judgment  hod  thm  been 
reversea,  and  granted  It,  setting  aside  the  plea 
of,  guiltj  and,  the  prisoner  standing  mute,  or- 
dered a  plea  of,  not  guilty  to  be  entered.  On 
this  plea,  a  trial  was  had  at  October  Term,  1881, 
when  the  prisoner  was  fotind  guilty  of  murder 
in  the  first  degree  and  again  sentenced  to  death. 
An  appeal  was  prosecuted  from  this  Judgment, 
which,  however,  was  affirmed  bv  the  Supreme 
Court  of  Missouri,  and  is  brought  here  for  ex- 
amination by  the  preisent  writ  of  error,  on  the 
ground  that  it  has  been  rendered  in  vioLatian  of 
a  right  secured  to  the  plaintiff  in  error  by  the 
Constitution  of  the  United  States. 

The  right  wtiich  it  is  alleged  bas  been  vio- 
lated ia  supposed  to  arise  in  tliis  way:  at  the 
time  of  the  commission  of  the  offense  in  18TS, 
it  was  well  eatabHshed  as  the  law  of  Missouri, 
by  the  dedraons  of  the  Supreme  Oonrt  of  the 
State,  that  "  Whenapersonlsindictedformur- 
der  in  the  first  degree,  and  is  put  upon  his  trial 
and  convicted  of  murder  in  the  second  d^ree 
and  a  new  trial  is  ordered  at  hia  Instance,  he 
cannot  legally  be  put  upon  his  trial  again  for 
the  charge  ofmuiiler  in  dieflrstdegree-hecan 
be  put  upon  his  trial  only  upon  ihe  charge  of 
murder  hi  the  second  degree."  iStafe  v.  Koi», 
29  Mo.,  32;  Slate  Y.  Smith,  53  Tdo.,1S6.  And 
it  is  not  denied  that  a  plea  of,  guilty  of  murder 
in  the  second  degree,  accepted  by  the  State, 
would  have  been  at  that  time  equafiyanacquit- 
lal  of  the  cliarge  of  murder  In  the  first  degree, 
having  the  same  force  bh  to  future  trials  as  a 
conviction  of  murder  In  the  second  degree,  al- 
though the  Judgment  slmuld  be  reversed  on  the 
application  of  the  prisoner. 

On  November  80,  1875,  the  State  of  Missou.i 
adopted  a  new  Constitution,  which  contained 
(section  28,  article  2}  the  provisioii,  that,  "If 
judgment  on  a  verdict  of  guilty  be  reversed  for 
error  in  law,  nothing  herein  conltJned  shall 
prevent  a  new  trial  olthe  prisoner  on  a  proper 
r2381  uidictment,  or  according  to  correct  priocipli" 
'     of  law." 

In  the  case  of  Stale  v.  Simmt,  71  Mo.,  5S8, 
was  decided  that  this  provision  overthrows  Uie 
rule  laid  down  in  the  case  of  State  v.  Rott,  vbi 
supra,  and  was  "  Equivalent  to  declaring  that 
when  such  judgment  Is  reversed  for  error  ai 
law,  the  trial  had  is  to  beregardedasa  mistrial; 
and  that  the  cause,  when  remanded,  is  put  on 
the  same  footing  as  a  new  trial,  as  if  the  cause 
hod  been  submitted  loa  jury,  resulting  in  amis- 
trial  b^  the  discharge  of  the  jury  in  consequence 
of  their  inability  to  OCTee  on  a  verdict." 

The  rule  thus  introduced  by  the  Constitution 
of  1875  was  the  one  applied  in  the  trial  of  the 
prisoner,  insteadof  that  previously  in  force;  and 
the  coQtentiua  is.  that  to  apply  it  in  a  case  such 
as  the  present,  where  the  idleged  offense  was 
coumiitted  prior  to  the  adoption  of  the  new  Con- 
stitution, ia  to  give  it  operation  as  aner}ici«t/ii<r(0 
law.  in  violation  of  the  prohibition  of  the  Con- 
stitution of  the  United  States. 

In  examining  this  propoaition,  it  must  con- 
stantly be  borne  in  mind  that  the  plea  of,  guilty 
of  murder  in  the  second  degree,  the  legal  effect 
of  which,  when  admitted,  ia  the  precise  subject 
of  the  qnestion,  was  entered  long;  after  the: 


led  Into  mafeiug  his  plea  of,  guilty,  under  di- 
cumstances  that  would  make  it  operate  la  i 
fraud  upon  his  rights,  if  it  were  permitted  to 
stand;  and  that,  because  the  court  denied  tbii 
motion,  he  made  and  prosecuted  hia  appeal  lor 
a  icveisal  of  its  Judgment,  in  full  view  of  the 
rule,  then  in  force,  of  the  application  of  whidi 
he  now  complains,  which  expressly  declared 
what  should  be  the  effect  of  such  a  reveml 

The  classlQcation  of  ex  post  facto  lavs  fint 
made  by  Mr.  Jutliee  Chase,  in  Oalder  v.  BuU.  S 
Dall.,  &d-390,  seema  to  have  been  generally  ac- 
cepted. It  fa  as  follows:  "  1.  Every  law  that 
makes  an  action  done  before  the  passing  of  the 
law,  and  which  was  innocent  when  done,  crini- 
inal,  and  punishes  such  action.  3.  Every  la^ 
that  aggravalee  a  crime  or  makes  it  gtealerlhan 
it  was  when  committed.  3.  Every  law  that 
changes  the  punishment  and  inflicts  a  gnaUr 
puniSunent  than  the  law  annexed  to  the  dime 
when  committed.  4.  Every  law  that  alien  the  [ 
legal  rules  of  evidence,  and  receives  less  or  dif- 
ferent testimony  than  the  law  required  at  Ibe 
time  of  the  coromission  of  the  offense,  in  older 
to  convict  the  offender,"  This  definition  »»s 
the  basis  of  tlie  opinion  of  the  court  in  the  cases 
of  OummtTWi  V.  Mo.,  4  WaU.,  277  [71  D.  8., 
XVIH.,  856],  and  Ee parte  OarlanJ,  4  WalL\ 
388  [71  U.  S.,  XVin.,  866],  and  waseipready 
relied  on  in  the  opinion  of  the  dissenting  Judges, 
which  says:  "  This  exposition  of  the  nature  of 
«  poit  facta  laws  has  never  been  denied,  nor  has 
any  court  or  any  commentator  on  the  Constilu- 
tion  added  to  the  classes  of  laws  hereect  forth, 
M  coming  within  that  clause  of  the  organic 
law."    4Wall.,S61  [71U.  8.,  SVin.,374]. 

Now,  under  which  of  these  headsdoeathe  con- 
troverted rule  of  Ihe  Missouri  Constitution  tail* 
It  cannot  be  contended  that  it  is  embraced  in  . 
either  of  the  first  three.  If  in  any,  it  must  be 
covered  bj  the  fourth.  But  what  rule  of  eri- 
dencc,  existing  at  the  lime  of  the  commission  of 
the  offense,  is  altered  to  thcdisadvantageof  the 
prisoner?  The  answer  made  is  this;  that,  at 
that  time,  an  accepted  plea  of ,  guilty  of  murder 
in  the  second  degree,  was  conclusive  proof  that 
the  prisoner  was  not  guilty  of  murder  m  the  llist 
degree,  and  that  it  was  abrogated,  so  as  to  de- 
prive the  prisoner  of  the  benefit  of  it.  But 
while  that  rule  was  in  force,  the  prisoner  bad 
no  such  evidence  of  wtiich  he  could  avail  him- 
self. How,  then,  has  he  been  deprived  of  any 
benefit  from  it?  He  had  not,  dunngthe period 
while  the  rule  was  in  force,  entered  any  plea 
of,  guilty  of  murder  in  the  second  degree,  and 
no  Buch  plea  had  been  admitted  by  tne  State. 
All  that  can  be  said  ia.  that  if.  while  the  rule 
was  in  force,  he  1^  entered  such  a  pie*  with 
the  consent  of  the  State,  its  legal  effect  would 
have  been  as  claimed,  and  by  Its  change  be  has 
lost  what  advantage  be  would  have  had  in  sucb 
a  contingency.  But  it  does  not  follow  tliat  such 
a  contingency  would  have  happened.  It  was 
not  wiihm  the  power  of  the  prisoner  to  bring  it 
about,  for  it  required  the  concurrence  and  con- 
sent of  the  State;  and  itcannot  beassumed  that 
under  such  a  rule  and  in  such  a  case,  that  con- 
sent would  have  been  eiven.  It  is  not  enough 
to  say  that,  under  a  ruling  ot  the  court,  a  p«rty 
might  have  lost  the  benefit  of  (xrtain  evidence, 
if  such  evidence  had  exited.  To  predicate  tr 
ror  in  such  a  case,  it  nuut  be  ehown  thu  tbt 
party  had  evidence  ot  irtiicb,  in  fict,  he  hai 
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Itm  OkgaD;  deprived.  SacA  a  case  would  have 
ken  iraenied  bene,  if  the  ple&  of,  guilty  of 
maitr  in  ttie  aecopd  degree,  lud  been  eutoied 
■dtcixptod.  before  the  Constltutloii  of  187S 
Hok  diect  uid  while  the  old  rale  wu  in  force. 
Tbtsthe  law  would  have  taken  effect  upon  the 
iT—tf1ow  betweeo  tbe  prlaotier  and  the  proa- 
mtka,  in  (beacca)tanGeof  bisi^ea;  theftoAu 
(ftkprlMoer  would  have  beeoflzed  and  de- 
chnd:  he  vooldhaTeatoodaoquittedof  record 
«f  iki  dMm  of  murder  in  the  mat  degree ;  and 
At  WW  rale  would  baTS  been  an  €x  poit  /aeto 
km  nil  h*d  made  bim  liable  to  conviction  and 


po^iDmt  f < 
UbMnded 


Bo,  in  Ibe  circumalancea  of  the  pieaeot  case, 
Ac  crfdence,  of  wblcb  it  Is  mid  tbe  prisoner  has 
tan  dqvlTEd,  came  into  being  after  tbe  law 
When  cfaangwL  It  waaerii^nce  createdby 
thi  hw  haelf ,  for  it  consists  slmplj  in  a  tech- 
rial  taferaoce;  and  the  law  in  force  when  it 
mocBled  nacc  warily  determines  its  quality 
Ml  eS«cL  Tbat  lawdid  not  operate  upon  the 
tftMe  to  dtange  its  cb^rocter  ;  nor  upon  its 
rwMnnmi  lo  mggravate  it ;  nor  upon  the  evi- 
Mce  whfadi,  according  to  the  law  in  force  at 
ibetinie  of  Us  commission,  was  competent  to 
fRmordiqiroreit.  It  operated  upon  a  trans- 
•oiaB  between  tbe  prisoner  and  the  prosecutii 


vUch  tniiitat  «r  might  not  have  uken  place ; 
rtkfe  cMld  not  take  nlace  without  mutual  con- 
MUi  nd  when  It  dta  take  place,  that  consent 
Mit  be  «if^>oaed  to  bare  been  given  by  both 
•Ife  td(ra>oe  lo  tbe  law  as  it  then  existed, 
«  vllh  refc«ncetoa  law  which  had  then 


.  .  mtial  cbaracterlsttc  of  an  ez  poit 
not  h«,  that  It  tboold  operate  retrospective- 
ly, n  m  to  change  the  law  In  respect  to  an  act 
«  Danetiao  already  complete  and  past.  Such 
k  Mt  the  dfect  of  the  rule  of  the  Consliiutlon 
ft  WliMiil  now  in  question.  As  has  been 
Abws,  ii  doea  not.  in  any  particular.  aSect  tbe 
o^H  charged,  dlber  in  Its  definition,  punish- 
■■I  or  proof.  It  simply  declares  what  shall 
h  ihe  le^  effect,  in  the  future,  of  acta  and 
'  a^Mdnaa  Uiereafter  taking  place.  It  enact* 
•M  mf  fatal*  emmeous  and  nnlawfol  convtc- 
Aalora  laaaoffenae.Uwreafter  reversed  on  the 
iWliMluu  oC  tbe  accnaed,  shaU  be  held  for 
Miglt.  to  an  Intsota  aod  purposes,  and  shall 
■K.  iter  madtk  rerenal,  operate  as  a  tecbnical 
M**tri  oC  MIT  higher  grade  of  crime,  for 
WA  fhcmnlght  have  been  a  conviction  under 
te  ^MT  ladlctmeot.  It  imposes  upon  tbe 
ptewr  MO  pcnahj  or  disability.  It  cannot  af- 
H  A*  caw  of  aar  iadlvUual,  except  upon  bis 
«n  wjwi,  for  be  most  take  the  flirt  step '~ 
^  ^Trtlailiiii  When  be  pleads  guilty  of  mt 
fc  la  the  aeeoMd  degree,  ne  knows  that  its  i 
^Man  tmnaeH  operate  as  an  acquittal  of  the 
mfim/MemK-  When  he  asks  to  have  the  con- 
be  nnderstaitda  tbat  if  his  np- 


b  doea  not  touch  the  substance 
■Mto  ««  Ua  de(eo■^,  and  U  in  Itself  a  sensible 
■i  JaK  nie  In  otmlnal  procedure. 

kiA.  "^  tar  m  men  modes  of  procedure  arc 
tinned,'*  mmjMdfft  Coolev,  Const.  Lim., 
^  ~a  poRT  baa  no  mon  right  In  a  criminal 
•■  ■  a  dvtl  actkm  to  Inaist  that  bis  case  shall 
b  tbftmd  of  tmder  the  law  In  force  wbeo  lite 


place. 


e  investigated  Is  charged  to  have  taken 


endless  confusion  in  legal  proceedings,  if  every 
case  was  to  be  conducted  onlv  In  accordanee 
with  tbe  rules  of  practice,  and  beard  only  by 
the  courts,  in  existence  when  Its  facta  arose. 
The  Legislature  may  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogetber  differ- 
ent modes  of  procedure  in  its  discretion,  thourii 
it  cannot  la^FuIty,  wo  think,  in  so  doing,  &- 
penae  with  any  ot  those  substantial  protections 
with  which  the  exisling  law  surrounds  the  per- 
—  accused  of  crime.  Statutes  giving  the  gov- 
ment  additional  challenges.andotberswElch 
authorized  the  amendment  of  indictments,  have 
been  suataiDed  and  applied  to  past  transactions, 
as  doubtless  would  be  any  similar  statute  calcu- 
lated merely  to  improve  the  remedy,  and  in  Its 
operation  working  no  Injustice  to  the  defend- 
ant and  depriving  him  of  no  substantial  right" 
Accordingly,  it  was  held  by  this  court,  in  Out 
V.  SlaU,  §  Wall.,  86  [76U.  8.,  XIX.,  573],  In 
the  lan^age  of  Mr,  Justice  Field,  delivering 
its  opinion,  that  "A  law,  changing  the  place  of 
trial  from  one  county  to  another  county  in  the 
same  district  or  even  to  a  diSereut  district  from 
Uiatin  which  tbe  offense  was  committed  or  the  ^ 
indictment  found,  is  not  an  tx  pott  faelo  law.  ! 
thou^  passed  sutjaequent  to  the  commission  of 
the  offense  or  the  finding  of  tbe  indictment." 
And  in  the  CBseof^E  parte  JTcCartZfi;,  7  Wall., 
0Oe[74U.  8.,XlX..3M},itwafltheunanimous 
decision  of  the  court,  that  it  was  competent  for 
Congreas,  in  a  case  affecting  penional  litierty,  lo 
deprive  the  complaining  pariy  of  the  tienent  of 
an  appeal  from  the  Judgment  of  an  inferior 
court,  after  his  appeal  bad  taken  effect  and 
while  it  was  peudiDg,  It  would  have  tieen 
equally  competent  (or  the  Constitution  of  Mis- 
souri to  have  declared  that  no  appeal  or  writ  of 
error  should  thereafter  be  allowed  to  reverse 
tbe  judgment  of  the  court  of  original  jurisdic- 
tion in  any  pending  criminal  cause,  which  cer 
tidnly  would  be  giving  a  different,  because  ir- 
reversible, effect  to  that  Judgment  from  what 
socb  Jud^nenla  would  have  had  under  the  iaw 
in  fotce  when  tbe  offense  was  committed.  If  it 
be  true.  In  the  logic  of  the  law,  as  it  is  in  all  its 
other  applications,  that  tbe  greater  includes  the 
len,then  it  wascompelent  for  that  Constitution 
to  provide  that,  as  to  all  judgments  in  criminal 
cases  thereafter  rendered,  which  should  be  re- 
versed for  error,  on  the  appeal  of  thedefendunt, 
the  effect  of  the  reversal  should  be  sucb  as  not 
to  be  a  bar  to  a  mibeequent  conviction  for  any 
crime  described  In  the  indictment ;  for  that 
would  have  been  to  say,  not  that  there  shall  bo 
no  appeal  at  all,  but  tbat,  if  an  appeal  Is  taken. 
Its  effect  shall  only  be  such  as  is  prescribed  in 
the  law  allowing  it. 

In  CommonwaUh  v.  Hcitey,  3  Grav,  4SS, 
Shaw,  CA.J:,  said:  "The  object  of  the  Decla»- 
lion  of  Rigbls  was  to  secure  substantial  priv-^ 
ilcges  and  benefits  to  parties  criminally  charged^ 
not  to  require  particular  forms,  cicept  iiliere 
they  are  necessary  to  tbe  purposes  of  Justice  and 
fair  dealing  towards  person*  accusea,  so  as  to 
insure  a  full  and  fair  trial."  And  in  Common- 
tMottA  V.  HaB,  97  Mass.,  STO,  tbe  couri,  speak- 
ing of  a  statutorr  provision  authorizing  the 
amendment  of  IndlctmontB,  so  as  to  allege  a  for- 
mer conrlctton,  the  effect  of  which  was  to  in- 
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nbicb  promotes  the  endt  of  Justice  by 


[2431  KvttV  i  punly  Ucluiical  oStection,  'while  ft 
leaves  the  def  endtuit  fully  and  f i^lv  Inf  onn«d 
of  the  nature  <rf  the  charge  as^nst  him,  and  af- 
fords him  ample  omtortuiuly  for  intenraeiiig 
eveiy  meritorioua  defense.  Technical  and  form- 
al objections  of  this  nature  are  not  constitution- 
al rights. "  These  observatioiiB,  it  is  not  necee- 
eaiy  to  point  out,  are  entirely  applicable  to  the 
present  argument. 

Still  stronger  and  more  to  the  point  fa  what 
was  said  bj  Shaw,  Cfi.  J..  In  Jaequins  t.  Chmf 
monaeaith,  9  Cuah. ,  S79,  where  It  was  held  that 
a  statute  authorising  the  Supriime  Judicial 
Court,  on  a  writ  of  error,  on  account  of  error 
in  the  Hcnlence.  to  render  such  judgment  there- 
in as  should  have  been  rendered,  applied  to  past 
Judgments,  and  was  not,  on  that  account,  an  ex 
postfaeloiaw.  That  eminent  judge  said  :  "It 
was  competent  for  the  i«eislature  to  take  away 
writs  of  error  altogether,  in  cases  where  the  ir- 
regularities arc  formal  and  technical  only,  and 
to  provide  that  no  Judgment  should  be  reversed 
for  such  cause.  It  is  more  favorable  to  the  party 
to  provide  that  be  ma;  come  info  court  upon 

the  terms  allowed  by  this  "     "   "    '       " 

elude  hr~     ' *'"  "      "' 

the  Act  _  ,, _. 

passed  that  no  writ  of  error  should  be  taken 
out  after  the  lapee  of  a  certain  period.  It  is 
contended  that  such  an  Act  would  be  uncon- 
stitutional, on  the  ground  tbat  the  right  of  the 
convict  to  have  his  sentence  roversea  upon  cer- 
tain cDuditlooa  bad  once  vested.  But  this  argu- 
ment overlooks  entirely  the  well  settled  dlst&c- 
tlon  between  rights  and  remedies." 

Precisely  the  same  distinction  between  laws 
eajKMtfaelo  and  those  which  merely  aflect  the 
remedy,  and  are,  therefore,  applicable  to  the 
case  of  an  offense  previously  committed,  is 
well  illustrated  by  the  case  of  aaltkg  v.  BtopU, 
28H.  T.,124.  There  the  prisoner  had  been 
convicted  of  murder  in  the  oiat  degree ;  the  of- 
fense was  committed  when  the  Act  of  1880  was 
in  force,  which  prescribed  the  mode  of  punish- 
ment ;  he  was  sentenced,  however,  in  accord- 
ance with  the  terms  of  an  Act  passed  In  1883, 
subsequently  to  the  commission  of  the  offense, 
and  which  prescribed  a  different  mode  of  pun- 
ishment. Oq  this  account  Uie  Judgment  was 
held  to  be  erroneous  and  was  revereed  on  the 

(241]  ground  that  the  Act  of  188S,  applied  to  offenses 
previously  committed,  was  ee  pott  facto.  But 
at  the  time  of  the  commission  of  the  offense.  In 
1881,  It  wss  the  well  settled  bw  of  New  York, 
as  decided  In  Bhepligrd  v.  People,  25  N.  Y..  406, 
that  when  a  wrong  judgment  had  been  pro- 
nounced, although  me  trial  and  conviction  were 
regular,  tbe  prisoner  could  not,  on  reversal  of 
the  judgment,  be  subject  to  another  trial,  but 
would  he  entitled  to  his  discharge.  But,  on 
April  24, 1868.  after  the  prisoner  had  been  tried 
and  convicted,  but  before  Judgment  and  Mm- 
tence  were  pronounced,  an  Act  of  Uie  Legisla- 
ture took  effect,  which  provided  t^  Ota  w> 
peUate  court  should  have  power,  upon  any  writ 
of  error,  when  it  should  appear  that  the  convic- 
tion had  been  legal  and  remlsr,  to  remit  the 
record  to  the  court  In  whlcn  each  conviction 
had  been  had,  to  pass  such  sentence  thereon  as 
the  appellate  court  should  direct.  But  for  the 
£14 


authority  conferred  by  this  Act,  the  Court  of 
Appeals  stated  that  it  would  have  had  no  power 
upon  reversal  cff  the  judgment  of  the  Suprsmt 


net  to  give  soch  jiidgD>ent;  bat,  on  the  contrsiT. 
would  have  hem  obllBed  to  have  diadunm 
him,  the  law  not  aathoriidngaiiothar  trial  Nev- 
ertheleas,  the  Court  of  Appesls  gave  effect  to  Ihe 
Act  of  1888,  reversed  the  Judgment  and  aent  (lie 
record  down  with  dlreraons  to  sentence  the 
prisoner  to  death.  In  accordance  with  the  i»o- 
vldons  of  the  Act  of  1B60,  holding  that  the  Act 
of  1888  was  not  an  m  pott  faelo  law.  And  yet 
it  deprived  the  prisoner  of  the  benefit  of  a  rule 
of  law.  In  force  at  the  time  tlie  offense  wh 
committed,  eu.;  that  if  he  should  be  erroneons- 
ly  sentenced  and  the  Judgment  should  he  re- 
versed, he  would  be  entitled  to  be  dlsdutgtd 
and  f oraver  after  protected  against  further  pros- 
ecution for  the  same  offense,  as  well  >a  ^ninsl 
anv  second  Judgment  upon  Ibe  same  venuct 

Tbia  dedalon  deserves  particular  considera- 
tion, for  It  involves  the  very  question  under  dis- 
cussion. At  the  time  of  the  commission  of  his 
offense,  and  at  the  time  of  hia  trial  and  convic- 
tion, a  rule  of  law  in  New  Torit  had  been  weD 
established,  that  m»n  a  reversal  of  judgment 
In  a  cat^tal  csise,  for  error  in  the  sentence,  the 
prisoner  was  entitled  to  be  discharged,  and  bis 
former  conviction,  notwithstanding  the  revos- 
al,  was  a  conclusive  defense  upon  any  subse- 
quent trial  for  the  same  offense^  After  trisl 
and  conviction,  a  statute  was  passed  which  ab- 
rogated that  rule  and  declated  tbat  a  aubse- 
quent  reversal  of  Judgment  for  error  merely  in 
the  sentence  should  not  have  that  effect,  bnt 


to  Qiia  verdict  and  to  the  subaeqnait  raoceed- 
Ing  an  effect  entirely  different  from  wWt  the; 
would  have  had  under  the  law  as  It  stood  at 
the  time  of  the  commission  of  the  offense,  and 
deprived  the  prisoner  of  the  advantage  of  the 
rule  then  in  force.  After  tbat  statute  took  effect. 


held  that  the  ^ect  of  that  reverMl  was  deter- 
mined by  the  law  In  force  when  it  was  ren- 
dered, and  not  by  the  law  in  force  when  the 
trial  and  verdict  were  had  and  when  the  offense 
was  committed. 

ifr.  JvttCix  Davies  said,  p.  182 :  "  It  would 
follow  from  these  considerations  and  the  au- 
thority of  the  case  of  Shepherd  v.  Ptoiia,  85  H. 
Y.,  406,  that  a  wrong  Judgment  having  been 
pronounced,  although  Uic  trisl  and  conviction 
were  regular,  this  prisoner  could  not  be  enb- 
tected  to  another  trial  and  would  be  eatitled  to 
Lis  discharge.  That  would,  unquestioaably,  be 
so  but  for  Sie  Act  of  April  24,  1868.  •  ^  ' 
In  the  present  cose,  tbat  Act  became  oparMivv 
before  the  ludgment  and  sentence  were  pro- 
nounced ana  given,  and  before  the  writ  of  error 
was  prosecuted  to  this  cotirt  It  was,  tlier«fore. 
in  force  when  the  writ  of  error  in  tills  caae  Tvas 
prosecuted,  and  its  provisions  are  widic»ble  to 
the  du^  imposed  upon  this  tribunal  by  Tirtne 
of  tbat  proceeding.  •  •  •  But  for  the  ma- 
thori^  conferred  upon  this  court  by  tlutt  atM- 
nte  it  would  have  had  no  power,  inwa  iBT«Taal 
of  the  judgment  of  the  Supreme  Goort,  edtber 
to  pronounce  the  appropriate  Judgment  or  r«- 
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at  ibe  iccnd  to  Ibe  ojeruid  tenniner  to  ^ve 

torlt  todgnoit.'' 

And  CAufJittUee'Dado  raid :  "  The  remaio- 
mfqoMkn  fi,  whether  the  judpneot  should 
tv  nmned  ud  the  prisoner  discharged,  ac- 
toriing  lo  the  former  rule,  or  the  record  I>e  re- 
■itud  Id  Ibe  orer  and  termiDer  to  pass  a  legal 
MdcoM  npOD  Ui«  cooTlction.  This  Utler  course 
k  urn  wtboriced  hj  statute.  Laws  1B68,  cfa. 
W.  p.  Ml  The  convicUou  waa  legal  and  the 
The  only  qoea- 


■■cItci  Ib  the  Supreme  Court,  codid  oe  ap- 
>i  pWlolJba  am.  I  am  of  opinion  that  It  can 
DC  umlwl  The  forms  of  Judidal  proceedings 
n  iMer  Ifae  control  of  (be  Legislature."  And 
tk  com  Mxordin^f ,  ioEtead  of  ordering  the 
>ri«a«  to  be  discharged,  accordiog  to  the  rule 
Bfbratt  the  time  tMOflenae  was  committed, 
■dnwatlfae  lime  of  his  trial  and  conviction, 
AttKd  (be  record  to  be  remitted  to  the  court 
'^  afri  and  lerminer,  with  inGtnictfoiis  to  tea- 
tan  him  to  coffer  death  for  the  crime  of  which 
h*  kad  been  convkf ed. 

TW  eoonterpart  and  complement  of  the  de- 
ddn  ia  Babij/'M  Com  are  found  inNarltinf/v. 
I^yti.  There  the  priaoDer  bad  been  convicted 
rfaorderand  Kntenced  lo  death;  but  at  the 
tet  Ike  indnneut  was  rendered,  the  law  in 
Ian  al  tte  nme  of  Uie  oommiarion  of  the  of- 
InKnrotldtBg  for  its  punishment  had  been  re- 
WW,  mi  tba  repeaHog  Act  Bubetltuted  adif- 
Natnuiakateat.  It  was  on  this  account  ad- 
n  IB  be  met  tkwf /ado  law  and  void,  and 
It  wna  rereraed.  22N.Y.,9fi.  8ub- 
e  npealing  Act  was  itself  repealed, 
ler  Axt  in  force  when  (be  offeoBc 
*v  cotaodoed,  was  natored.  Then  the  prls- 
w  ina  afnia  tried,  bsrlng  pleaded  a  former 
'VMTkdoo.  bat  was  toond  gmltf  and  adjudged 
f  ider  death  fn  accordance  with  the  law  ez- 
■Aag  al  Ibe  time  the  otIenK  was  committed. 
?hm  ^^f"»ft  waa  iberenpon  reversed,  and  the 
•''Mrwrrniikiul  lo  be  dlKbarged.on  the  around 
tM  tba  Act  restoring  the  law  a*  tt  stood  when 


of  the  Amnestj  Act  the  effect,  as  claimed, 
reviving  the  oSense,  would  make  It  an  rk 
p(it(/a«((>]aw,makingcrlminal  that  which,  wheu 
it  took  effect,  waa  not  so,  and  taking  from  the 
prisoner  his  vested  right  to  Immuniqr. 

But  snppoae,  in  that  case,  Uie  proridons  of 
the  Amnesty  Act  had  been  conditional  and  not 
absolute,  so  that  no  one  could  plead  Its  pardon 
unless  be  bad  taken  certain  foiinal  preliminary 
steps  to  obtain  the  benefit  of  its  terms,  and  that 
before  the  prisoner  had  done  so  the  Act  had 
been  repealed,  could  it  be  claimed  fliat,  in  that 
event,  he  ha^  obtained  a  Tested  right  to  immu- 
nity, and  that  its  repeal  operated  as  an  «e  po*t 
faeio  law?  Clearly  not.  And  In  reference  to 
this  case,  it  Is  also  to  beobserred,  that  the  fact, 
the  legBl  character  of  whlidi  was  changed  by 
the  subsequent  law,  wasthefactof  pardon,  and 
not  a  fact  which  existed  at  the  time  of  the  com- 
mission of  the  offense.  The  repealing  Act  was 
ex  pott  facto,  because  it  bad  the  effect  to  change 
the  le^  cbaracter  of  the  facts  as  they  eilsied 
at  the  time  of  its  passage. 

In  Stato  V.  Artin,  89  N.  H.,  17»,  a  prisoner 
was  indicted  for  a  robbery,  which,  at  the  time 
of  its  commission,  was  punishable  by  impriaon- 
ment  for  life;  but  by  the  same  law  he  was  en- 
titled to  have  counsel  assigned  him  by  the  gov- 


mis- 


e  at  tbe  time  it  waa  pMMOi^e 
■ai  adjudfed  to  be  legally  free 
_  _^  of  any  Und  on  account  of  her  of- 
■•mm.  M  S.  T.,  157.  The  very  point  of  the 
It  while  it  was  competent  for 
a  repeal  the  repealing  Act  eo 
I  DM  thereafter  1)e  availed  of,  ft 
"  T  the  effect-of  a  judgment  act- 
d,  whUe  that  Act  waa  in  force. 
«  that  If  in  that  case  the  primner 
^  ■«  BHS  tried  at  all  until  after  the  law  had 
^^^  twice  changed,  she  could  not  have 
■aaad  to  have  bad  the  vested  interest  in  the 
^"iiaialliig.  Ill,  iihlili  waa  allowed  to  her  In 
"»  MncBt  actoaDy  rendered  when  It  was  In 
'•^.  u  wn«  because  lite  subsequent  law,  if 
iflBid.  wvoM  have  dwnged  the  legal  effect  of 
AMMpHBt,  that  It  was  adjudgedto bean  «r 

h  ^  pwirlaaly  mKm  this  prhidple  that  the 
^i^  Ctaart  of  north  Carolina  proceeded  in 
•^mm  td  Aj*  t.  am,  <8  N.  C.  140.  There 


the  pioi 
Thbv 


jvlAons  of  the  Am- 
wa*  adiaitied  lo  be 


the  case,  but  the  motion  'was  opposed  on  the 

rund  that  the  Amnesty  Act  hadbeen  repealed, 
ras  held  that  the  eflect  of  the  pardon  was,. 
so  far  as  the  State  was  concerned,  to  destroy  and 


sequent  law  mitigated  the  severity  of  the  pun- 
iafajnentand  repealed  the  Act  giving  these  priv- 
ileges. 'It  was  held  that  the  Act  was  not  ta  pott 
f<Ma,  becsuse  it  changed  thepuniahmenttcthe 
advantage  of  the  prisoner,  and  that  he  was  not 
entitled  to  the  inddental  benefits  secured  by  the 
law  In  force  when  the  offense  was  commuted. 
The  court  remarked,  that,  by  committing  the  (MSJ 
offense,  the  prisoner  bad  not  acquired  a  vested 
ri)^t  to  enjoy  the  privileges  lo  which  be  would 
have  been  entitled  if  tried  under  the  law  sub- 
jecting Mm  lo  Imprisonment  for  life. 

The  ruleoflawlnHlsBouri.the  benefit  of  which 
la  claimed  for  the  prisoner  in  this  proceeding, 
notwlthstandiag  Its  repeat  bv  the  Consiitution 
of  the  State  before  It  could  naVe  been  applied 
"  is  case,  was  established,  not  by  statute,  but 
,  series  of  judicial  decisions  of  the  Supreme 
rt  of  the  State.  Those  dedslons  might  at 
any  time  have  been  reversed  by  the  tame  tribu- 
nal, and  a  new  rule  introduced,  such  us  that 
actually  declared  by  the  Constitution.  In  that 
event,  could  It  be  said,  with  any  plausibility, 
that  the  later  decMona,  revenlng  the  law  as 
previously  understood,  could  not  be  applied  to 
all  subsequent  proceedings  in  casee  where  upon 
apleaof  guit^  of  murder  in  the  second  degree 
thereafter  entered  and  accepted,  an  erroneous 
Judgment  thereon  had  been  reversed,  notwith- 
standing, when  the  offense  was  committed,  the 
prior  decisions  hadbeen  In  forceT  Would  the 
new  rule,  as  Introduced  and  applied  by  the  later 


The  nature  and  operation  of  the  r^  are  not 
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oSecUd  by  anj  pecnHarlty  In  the  antbority 
vhich  esUkblishee  It.  If  h  lanotobJectioDableas 
an  ex  pottfaeto  law.  wben  introduced  bj  judt- 
cial  deoiaiOD,  it  iB  because  ft  i£  not  bo  in  its  nat- 
ure; and,  if  not,  it  does  not  becwmesovbenin- 
troduced  bj  a  legislative  declaration. 

There  are,  dounflesa,  many  mattera  of  mere 

erocedure  which  are  of  vital  consequence;  but 
I  respect  to  them  (he  power  of  Congress,  as  to 
crimeis  a^inst  the  United  States,  is  restrained 
by  positive  and  specific  limitations,  carefully 
inserted  in  the  organic  law,  prohibiting  unrea- 
sonable searches  and  seizures,  and  general  vrar- 
ranta;  providing  that  no  onesball be  held  toan- 
Ewer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  preaentment  or  indictment  of  a 
grand  Jury,  except  in  casea  arising  in  the  mili- 
tary service;  that  no  person  shall,  for  the  »ame 
offense,  be  twice  put  in  jeopardy  oT  life  or  limb, 
nor  be  compelled  to  testify  against  bimaclf ;  that 
reiai  ^^^T  accused  penon  shall  m  secured  in  the 
l»«»J  rjgjjt  iQ  a  pubhc  trial  by  an  Impartial  jury  in  t 
previously  ascertained  district,  m  which  tbe  al 
leged  offense  is  chiar^d  to  have  been  committed  ■ 
to  be  informed  of  the  nature  and  cause  of  the 
accusation,  to  be  confronted  with  the  witni 
against  him,  to  have  compulsory  proceaa 
obtaining  witnesses  in  his  favor,  ana  to  have  the 
assistance  of  counsel  for  his  defense.  But  these 
are  limitations  upon  the  legislative  power  of  the 
United  States,  whether  prospective  or  retro- 
iipeclive,  and  not  upon  that  of  the  States;  and 
although  the  Constitutions  of  all  tbe  States  preb- 
ably  have  equivalent  guaranties  of  individual 
rights,  the  violation  ol  none  of  them  by  a  stale 
tribunal,  under  state  legislation,  could  present 
a  case  for  the  ezercise  of  superviaory  iurisdic 
tion  \yj  this  court.  The  prohibition  against  bills 
of  attainder  is  tbe  on^  one  of  this  class  which 
applies  to  both  the  (fovernment  of  the  United 
States  and  those  of  the  States;  and  while  a  bill 
of  attainder  may  be  an  ez  poiri/oi^  law,  it  is 
not  necessarily  so,  as  ft  may  be  merely  a  matter 
of  procedure,  a  trial  bv  a  le^slativa  mstead  of 
a  judicial  body.  • 

But,  in  addition  to  inese  n-atters  of  proced- 
ure, which  are  specially  protected  against  legis- 
lative change,  either  for  the  past  or  tbe  future, 
there  may  be  others,  in  which  changes  with  a 
retrospective  effect  are  forbidden  by  the  prohi- 
bition against  «e  port /lurfo  laws.  Such,  we  have 
already  seen,  would  be  laws  which  authorize 
conviction  upon  less  evidence  than  was  t«- 

Suiied  at  tbe  time  of  the  commission  of  the  of- 
>nBe,  or  which  altered,  to  the  disadvantage  of 
the  accused,  the  nature  and  quantity  of  proof 
at  that  time  required  to  aubstantiate  a  le^  de- 
fense; or  which,  in  other  words,  gave  to  the 
circumstances  which  constituted  and  attended 
the  act,  a  legal  signification  more  injurious  to 
the  accused,  than  was  attached  to  them  by  the 
law  existing  at  the  time  of  the  transaction. 

It  is  doubtless  quite  true  that  it  is  difficult  to 
draw  tbe  line  In  particular  cases  beyond  which 
legislative  power  over  remedies  ana  procedure 
cannot  pass  without  touching  upon  the  sub- 
stantial rights  of  the  parties  affected,  as  it  Is  im- 
possible to  fls  that  boundaiy  by  any  general 
words.  The  same  ditflculty  is  encountered,  as 
tbe  some  principle  applies,  in  determining,  in 
civil  cases,  how  far  the  Legislature  may  modi- 
fy the  remedy  without  impairing  or  enlar^ng 
S16 


upon  lis  ovrn  circumstances,  as  ttic  |ll 
qnestion  continually  arises  and  requires  an  tn- 
swer.  But  it  Is  a  familiar  principle  that,  before 
rights  derived  under  pubhc  laws  have  become 
vested  in  particular  individuals,  the  Slate,  for 
its  own  convenience  and  the  public  good,  mij 
amend  or  repeal  tbe  law  without  just  cause  ot 
complaint  "  The  power  that  authorizes  or  pio- 
poses  to  give,"  said  Nr.  JuOice  Woodbuiy  in 
jlfCTTcW  V.  ffldTiuJTM,!  N.  H.,  213,  "may  aln-ajs 
revoke  before  an  interest  is  perfected  in  ihecio- 
nee."  Aocordingly,  the  heir  apparent  loses  do 
legal  right  if,  bdore  descent  cast,  the  law  of 
descents  is  changed  so  as  to  shift  the  inberii- 
ance  to  another,  however  hla  expectations  ma; 
be  disappointed.  And  while  it  would  be  avio- 
latiun  of  the  constitutional  maxim  which  foi- 
bids  retrospective  legislation  inconsistent  with 
vested  rights,  to  depnve,  by  a  repeal  of  statutes 
of  limitation,  a  defendant  of  a  defense  which 
had  become  perfect  while  they  were  in  force; 
yet  if,  before  the  bar  had  become  complete,  be 
should  be  deprived  of  an  expected  defense,  by 
an  extension  of  time  in  whuJi  suit  might  be 
brought,  he  would  have  no  Just  cause  to  object 
that  he  was  compelled  to  meet  the  case  of  his 
adversary  upon  its  merits. 

In  respect  to  criminal  aSeaata  it  is  undoubt- 
edly a  maxim  of  natural  justice,  embodied  ui 
constitutional  provisions,  that  the  quality  and 
consequences  of  an  act  shall  be  detramiued  by 
the  law  in  force  when  it  Ib  cconmitted,  and  <n 
which,  therefore,  the  accused  may  be  presumed 
to  have  knowledge;  ao  that  the  definition  of  the 
offense,  tbe  character  and  degree  of  Its  punish- 
ment, and  tbe  amount  and  Idnd  of  evidence 
necessary  to  prove  it,  cannot  be  changed  to  the 
disadvantage  of  tbe  party  charged,  eip(»f/<i«Cv. 
And  this  equally  applies  to  because  it  includes 
the  matters  which,  existing  at  tlie  time  and  con- 
"*"'■'■ artofthetiansaction,  affect  its  char- 
thus  form  grounds  of  mltlgatioD  or 
defense;  for  tbe  accused  Is  entitled  to  tbe  bene- 
fit of  all  the  circumstances  that  attended  bis 
conduct,  according  to  their  legal  significance. 
as  determined  at  the  time.  AU  these  are  inci- 
dents that  belong  to  the  substance  of  the  thing 
charged  as  a  crime  and.  therefore,  come  within 
he  saving  which  preserves  the  1^1  character  of 
the  principal  fact.  But  mattera  of  possible  de- 
fense, whichaccrueunderprovisionsof  pooitive 
law  which  are  arbitrary  and  technical,  iatio- 
duced  for  public  donvenience  or  from  moti*«B  of 
policy,  which  do  not  affect  the  substance  of  the 
accusation  or  defense,  and  form  no  part  of  tbc 
re*  getUx,  are  continually  subject  to  the  legisla- 
tive will,  unless,  in  the  meantime,  by  an  actual 
application  to  the  particular  case,  the  legtX  con- 
dition of  the  accused  has  been  actually  cnaoged. 
His  right  to  mnintjtin  that  «(atu*,when  it  has  be- 
come once  vested,  is  beyond  the  i«ach  of  sab- 
sequent  law. 

The  present,  as  we  have  aeen,  la  not  Boch  a 
case.  Ths  snbetance  of  the  prisoner's  defense, 
upon  the  merits,  has  not  been  touched;  no  vested 
right  under  tbe  law  had  wnmght  a  resolt  upon 
bis  legal  condition  before  its  repeal.  He  is. 
therefore,  in  no  position  to  invoke  the  ocuostihi- 
tional  prohibition, which  is,  by  the  iudgment  of 
this  court,  now  interpoeed  between  him  and  the 
crime  trf  which  be  has  been  convicted. 
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•L  liMMi  Mttn  patCDt  No.«ni,Kniited  to 
**.  r.  Ihtf.  ■.  A.  KHmlUar  u>d  B.  F.  Duff,  Octo- 
kv^tniaran  improrcaieat  Id  wMb-boaKk,  on 
*iMJw«  o«telnai  letten  paUot  No.  UUtt, 
^Mi«  iDWatlr  Ibdd,  M  biTODtor.  FebruuT  T, 
>^a«  iM  IdftiiMmd  br  •  wMb-boud  oooatructed 
>  wrtMMe  wlQi  Um  dnorlptton  oonlaliieil  In 
■niMcM  Xck  ITIHB,  Knnted  to  Aaron  J.  Hull, 

t  li  Ttow  ct  pftor  InvcotlofM,  the  olalniB  of  the 
'Mt  TMM  nat  be  umted  lo  the  fonn  ahown, 
^■^ :  rnteetkma  bounded  bf  iiiumIiiu  borlion- 
al  «J  ivtka)  (inon*,  u>d  do  not  oorer  diamond 


<%S^>m1 


I  (o  MrcDftlien  tbe  n 
le  cbmiD«b  f  or  the  wi 


r  Ibe  NofUMm  Dittrict  of  ffllnois. 

Tka  Umkt  •Bd  facts  of  the  cue  ■uffldeaUj' 
WW  k  ite  «BiiifcM)  of  the  court. 
».  I«at«v  X.  Boad.  for  amelbnt. 
IVMaHl  appeared  t(ir^lpelfae. 


,  .  Dolt,  October  S,  187B,  for  an 

fai  wMb-boaid*,  on  the  muTender 

^  MlfM  Wtars  pMcat  No.  11 156B,  granted  to 
**^  T^l  m  bToitor.  Telarmrj  7,  1871. 
T#  ^adioclaa  of  tbe  tvbme  »»y%:  "The 
vui  «f  anr  IwiitfaacoiwiWatnthe  conitruc- 
•■-•(•  ^act  neMl  waab-boanl  wttb  a  rub- 
mud  tranmraeiy  cor- 

.     tbj' nicb  rabUn;  lui^ 

■  *d  bt  M>d«  vp  of  ft  Mrlet<rf  prolectloDi, 
'  '  It  a  asfea  of  boriiontal,  Tcracsl  and 
~  ~*^   ~  d  ipooToL    Tbe  rubUog  fare 
ibka  tbe  face  of  a  n^  or  file  Id 
tftmimee,  tbooift  tbe  projcctfou  are 
^  »i  Mgtihr."   "  In  tbe  aeoomMnT- 
■  tbe  frame  of  l£e 


waih-board  and  la  of  ordinal;  constractlon. 
Tbe  rubbing  nir&ce  Is  formed  of  aheet  dnc  or  rasTi 
other  tultatde  sheet  metal,  cxjmnieA  or  pro- 
Tided  with  a  aeries  of  raised  porwtns,  B,  aller- 
naUDK.  along  the  line  of  the  corrogatlon  or  rib 
whkh  forms  them,  with  depresriona  or  onralsed 
portlona,  a,  tbe  corrugationa  and  depressions 
extending  In  either  direction  acroae  the  sheet, 
90  that  a  aeries  of  horizontal  and  vertical  and 
also  anffularlf  Shaped  xrooves  are  formed  be- 
tween l£c  projections.  Each  projectlun,  B,  rep- 
mentB  four  inclined  surfaces  sloping  from  tbe 
apex  of  the  projection  into  the  grooves  which 
surround  and  bound  il.  Tbe  grooves  between 
the  comiKationa  are  also  broken  or  interrupted 
at  intervals  bj  siuall  projections  or  raised  por- 
tions, C,  e»ch  of  which  presents  two  lateral  sur- 
faces. In  awash-board  thus  lonritudlnaDjand 
transverselj  ribbed  or  corrugated,  the  Ineqtiall- 
tiea  of  the  rubbing  surfaces  are  such  that  the 
desired  effect  is  more  readily  and  effectively  at- 
tained, wherebv  the  labor  of  washing  Is  greatly 
diminished  ana  is  accomplished  with  ease  and 
facility,  and  with  less  than  tbe  usual  wear  on  the 
clothes."  There  are  three  claims  in  tbe  patent, 
as  follows:  "1.  A  sheet  metal  wash-board 
having  a  series  of  raised  projections,  B,  each 
bounded  by  longitudinal  and  transverse  grooves 
or  depressions,  aubstantially  as  set  forth.  2.  In 
s  sheet  metal  wasb-board  tbe  projections,  B, 
each  bounded  by  grooves  or  depressions,  In 
combination  with  raised  projections,  C,  in  tbe 
bottoms  of  the  interlying  grooves,  substantially 
aa  set  forth.  8.  As  a  new  article  of  manufact- 
ure, a  sheet  metal  wash-board,  having  a  rub- 
bing face  both  longitudinally  and  transversely 
ribbed  or  corrugated,  subetantialty  asset  forth. 
Tbe  wash-b<Mrd  of  the  defendant  is  made  In 
accordance  with  the  description  contained  In 
tett«rs  patent  No,  171566,  granted  December 
28.  1875,  to  Aaron  J.  Hull.  That  description 
shows  a  sheet  metal  wash-board  provided  with 
diamond  shaped  projections,  each  bounded  by 
diagonal  grooves  or  depressions.    The  metal 

eate  is  described  as  being  crimped  to  form  ob- 
og,  diamond  shaped  projections,  having  the 
largest  diameter  running  transversely  across  tbe 
bovd,  eacb  projection  ueing  bounded  by  a  di- 
asonal  groove  or  depression,  the  upper  comer 

each  diamond,  where  the  grooves  cross  eacb    Fmun 


other,  being  raised  higher  than  any  other 
of  the  same,  and  the  corresponding  lower 
ner  being  tbe  lowest  part  of  tbe  dlunond.  The 
claim  of  the  patent  Is  this:  "A  wash-board  of 
sheet  metal,  formed  with  a  series  of  raised  dia- 
mond abaped  projections,  B,  and  a  series  of 
narrow  diagonal  grooves,  &,  between  the  pro- 
jections, which  crosa  eacb  other,  substantially 
as  set  forth." 


declaring  that  the  equities  were  with  the 

defendant  and  dismissing  the  bill. 

It  U  entirely  clear  that  tbe  specification  of  tbe 
Todd  patent  describee  the  grooves  in  the  metal 
as  being  horizontal  and  vertical,  and  gives  no 
other  meaning  to  the  words  transverse  and  lon- 
gitodlnal.  It  describes  the  transverse  and  longi- 
tudinal comigating  or  ribbing  as  ptoducing 


vertical  groovta.  Prom  the  evidence.  Todd 
took  tbeoMilnc  wash-board  corrugated  into  bor- 
Isontal  groover  "vd  corrugated  or  ribbed  It 
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wain  hj  vertical  grooves  CKMtiDK  tbe  borizon- 
td  grooVea  at  rig&t  anglee.  Notblng  is  said  in 
Ibe  apedflcation  as  to  the  metliod  of  produdng 
the  corrngatlDg  or  ribbing,  nor  does  the  pateot 
claim  aof  process  or  machinery. 

In  the  Oalusba  and  SaSord  patent  of  De- 
cember, 1857,  them  !s  shown  a  wash-board 
ionned  of  corn]gal«d  sheet  metal.  The  spedB- 
cation  states  that  the  corrugations  are  formed 
of  a  seriee  of  elevations  acid  deprestdons,  the 
elevations  and  depressions  being  in  parallel  rows 
and  in  alternate  positions  with  respect  to  each 
other;  that  Uie  corrumtlons  are  oltlong,  their 
ends  and  sEdea  incUnea,  and  tlietr  edges  some- 
what rounded;  that  eadi  elevation  forms  a  fig- 
ure appronmating  to  a  semi-cylinder  points] 
at  cftiui  end,  the  trnda  of  the  elevations  In  one 
row  overlapping  the  ends  of  those  in  the  ad- 
joining rovra ;  that  thus  channels  are  formed  for 
the  escape  of  water  downward;  and  that  the 
form  of  the  corrugations  etiflens  tbe  board,  an 
compared  with  the  old  form  of  parallel  flutes 
extending  entirelj  acroas  the  plate. 

In  tlie(>ihfleld  patent  of  October,  ISTO,  there  is 
ahowD  a  dnc  wash-board,  composed  of  a  series  of 
irregularly  placed  diamond  shaped  raised  pieces, 
arruiged  m  rows  crosswise  of  the  ixura  from 
top  to  bottom,  each  alternate  row  being  com- 
posed of  more  elevations  than  the  adjacent  row ; 
the  elevations  in  one  row  being  opposite  the 
Bpaceel»etweentheelevations  in  the  two  adjacent 
rows,  and  a  series  of  oblique  channels  being 
thus  formed  up  and  down  the  board  from  either 
side.  Tbe  apeciflcation  states  that  the  boards 
can  be  stamped  out  by  die  plates. 

Nothing  is  shown  m  evidence  to  defeat  the 
novelty  of  the  ctaima  of  the  Todd  re-issue;  but, 
in  view  of  the  structure  shown  in  the  patents 
of  Qalusha  and  Safford  and  of  Cribflcid,  the 
claims  of  the  Todd  re-issue  must  be  so  limited 
as  not  to  extend  to  a  structure  such  a*'  is  de- 
scribed In  the  Hull  patent.  We  do  not  pbrcelve 
that  in  the  wasb-boords  made  by  the  defendant 
there  is  any  substantial  departure  from  tbe  <le 
scriptlon  in  the  Hull  patent. 

The  case  is  one  where,  in  view  of  the  niste 
01  the  art,  the  invention  must  be  restricted  to 
tbe  form  shown  and  described  by  the  patentee. 
In  the  field  of  wash-boards,  made  of  socet  metal, 
with  the  surface  broken  into  protuberances 
formed  of  the  body  of  tlie  metal,  so  as  to  make 
a  rasping  surface  and  to  strengthen  the  metal 
by  Its  form  and  to  provide  channels  for  the  wa- 
1^  to  run  off,  Todd  was  not  a  pioneer.  He 
merely  devised  a  new  form  to  accomplish  these 
results,  RCo.  V.  Saffla.  97  U,  S..  654  [XXIV., 
1068].  The  defendant  adopts  another  form.  Un- 
der such  circumstances,  the  Todd  patent  cannot 
be  extended  so  as  to  embrace  iJic  defendant's 
form.  The  latter  is  not  a  mere  colorable  de- 
parture from  the  form  of  Todd ,  but  is  a  substan- 
tial departure.  These  views  are  in  accordance 
with  those  heretofore  announced  hv  thi.i  court 
in  Mirtia  v.  Teomans.  M  U.  B..  568  [XXIV.. 
2851:  Bridpe  Co.v.  Iron  Cb.,fl5Id..  274  [XXIV., 
8441,  and  BurTU  v.  Jfean-,  100  Id.,  871  [XXV,, 
7381. 

T/ie  decree  of  tkg  Oireuit  Oowrt  m  trgirmed. 

Trueoopy.   Teat; 

Jamea  H.  HoKeoneri  Clerk,  Bup,  Oonrt,  U.  S. 


(See  B.  C.  IT  Otto.  eSl-KBIi.) 
Cititauthip  of  oorporatum. 

■  The  HfmpblssadCbaMcston  Rail  roadCaniiwnj 
Is  made,  bj  fhr  slKtuteB  at  Alabama,  bd  Alibimt 
CorMratlon  ;aDd,Bltbou^bpreTlouHljiTicorpDniH 
in  TeDiipBsef  also,  caanol  remoie  Into  tbp  Clrnill 
Court  o(  tbeUnlteilStato  a  Bolt  brousbl  BgiJiit 
It  In  AUtwinB   bj  a   dtlHn  ot  Alabama. 

[No.   105.] 
Argued  Mar.  16,  188S    Drcided  Apr.  t,  ISSS. 

APPEAL   from   the   Circuit   Court  of  thr 
United  States  for  the  Northern  District 
of  Alaiuma. 

The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the 


Uestrt.  W.  T.  C.  Hiuuea  and  Villo* 
Humei,  for  appellant: 

The  intention  and  effect  of  the  Alabama 
Legislature  whs  to  grant  the  right  of  war  I" 
the  Railroad  Companv  which  had  been  incor- 
porated  by  the  Legislature  of  -TenneMre. 

R.  R.  Co.  V.  Barrit,  12  Wall.,  65  (TO  V.  P.. 
XX.,  3541  ;  R.  R.  Co.  v.  WWttoit,  13  Wall.. 
284  (80  U.  8..  XX.,  576) ;  Wiiiiom*  v.  R.  R. 
Co..  3  Dill..  367 ;  Trendtmy  v.  R.  R.  Co.,  21  Is- 
3S1 ;  E*  parte  Sehollenherger,  96  U.  S.  30!* 
(XXIV..  8.'>3):  SI.  l.oaU.  fir..  R.  R.  Co.  v. 
Ittd.  d  St.  l.ouU  R.  R.  Co..  »  Rep.  103:  see.  n 
Bias..  103;  R.  R.  Co.  v.  KoonU,  104  U.  S-  .» 
(XXVL,  643). 

The  Alabama  Act  of  ISRO  granted  to  appel- 
lant nothing  more  than  was  expressly  granted. 
That  Act  did  not  expressly  grant  corporate 
powers  to  appellant  as  a  newly  created  dotoe^- 
tie  eorporation.  Tt  did  expressly  grant  a  right 
ot  way  to  appellant,  as  a  Tennessee  Corpora- 
tion,  through   the   State   of   Alabama. 

Abb.  Dig.  Ijw  of  Corp.,  151,  sec  M.  152, 
sec.  70. 

The  title  of  an  Act  is  entitled  to  verv  little 
weight. 

Potter.  Dwar.  Stat..  102.  103. 

Sedc.  Stat..  2d  ed..  40:  naOdfn  ».  CoHertor. 
S  Wall..  110  172  r.  K..  XV!!!..  519)  :  Bortlelt 
V.  MorrU.  B  Port..  266. 

On  the  other  hand,  the  preamble  of  an  Act: 
is  entitled  to  great  vreight. 

Potter's  Dwar..  107.  96.5,  269;  Beard  ■ 
Roiran.  9   Pet..   .101,   317. 

Mr.  Enoch  Totlfn,  for  appellee. 

ifr.  Justice  Oraj  delivered  the  opinion  ol 
tbe  court: 

This  action  was  brought  by  the  State  of  Ala 
bama.for  the  use  of  Jackson  Countyjn  n  oou( 
of  that  State,  against  a  Railroad  Corporatin 
whoHP  road  passed  through  that  State  >n 
county,  to  recover  the  amount  of  a  county  tM 
asseeseduponitsproperty.  It  was  mnoTed  inl 
the  Circuit  Court  of  the  United  States  for  U 
Northern  District  of  Alabama,  upon  the  pcH 
tion  of  the  Corporation,  alleging  that  it  wstai 
eitiien  of  the  State  of  Tennessee  and  the  plaii 
tiff  was  Bcitir«n  of  Alabama.  Upon  the  mot  i< 
of  the  plaintiff  and  the  introduction  in  evidral 
of  the  .^ctH  of  the  l^^egislaturee  of  Temtrn*^ 

•  Head  note  br  Vr.  V«Hee  Gaai.  i 
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am  Charlestok  R.  R.  Co.  t.  Alabama. 


AhbuBandHiMMJppl,  reUUBg  to  the  defend - 
■■I  Corpontkiti.  and  it  its  orKsmution  under 
tk)N  Acti,  the  C^Tcnit  Court,  foUowing  iU  own 
iee^aB  ia  CapOandv.  B.  S. Co.,S  Woods,  061, 
muikd  Ibe  CMe  to  the  state  court,  upon  tLe 
pnmd  ItaU  the  defetxiant  was  a  Corporation 
tluvnd  bf  Ibe  State  of  Alabama;  aod  frora 
Ik  oiler  mmaiKUng  tbe  case  the  defendant  ap- 
Vakd. 
rbe  queatioa  decided  bjr  the  Circuit  Court, 


nduned  b; 
IfwIiuM  of 


TW  fitM  Act  of  tlie  LegiaUture  of  Alabama 

Ktbe  sabtect,  pMwd  on  the  Ttb  of  Januair, 
taatUled  "An  Act  to  Incorporate  the 
'  IcHpUa  aiMl  Cbarkeloii  Railroad  Compauy," 
nd  kM  this  preamble:  "  Whereas,  an  Act  was 
fiaed  br  Ibe  Slate  of  Tenneaaee,  bearing  date 
atUdsj  of  February,  1849.  and  the  same  was 
Moded  \ij  an  Act  of  the  same  State,  dated 
T^nrj  4, 1848,  for  the  formation  of  a  com- 
pHT,  nnder  tbe  name  and  style  of  the  Memphis 
M  CbarieMod  RaOroad  Companj,  for  the  pur- 
poKDf  iTtaMiithIng  a  communication  bj  roil- 
radbetBecn  Heni|diis,TenneBBeeBn(lCiiarlcs- 
><■.  South  Carotina;  and  whereas,  It  Is  believed 
iteibt  Bort  eligible  route  for  said  road  is 
tno^  a  poftion  of  this  Stale;  and  nbereas,  it 
» ite  bettered  that  great  and  lasting  benefits 
■m  aocme  to  the  inhabitants  of  the  State  from 
■id  M^ptnuent;  Therefore," 

IttWn  penceeds,  in  the  1st  section,  to  pro- 
Ik  thst  "  Tbe  said  Company  shall  have  the 
d^  <d  MMJ  throogb  the  territory  of  this  State 
^  nfCiin.!  tbelr  Kmi  "  between  certain  points 
MMed,  "  lai  Mid  Company  shall  have  and  en- 
n  alt  iharij^ita,  powers  and  privileges  PTHDted 
ktbcmbf  toe  Act  of  Incorporation  above  meo- 
tned.  and  shall  be  Eublect  to  all  the  liabillUes 
■d  mMctiooa  impoaea  by  the  same,  together 
***  Ae  foUowing  requirements." 

Tk  U  Hctkin  provides  thai  "In  tbe  event 
wd  mad  ahall  be  located  through  Tuscumbla, 
1 4aH  be  tbe  duty  of  the  Company  to  construct 
>taack  lonorotoe;  andln  the  event  said  read 
4aD  r»m  on  tbe  ncvtb  aide  of  the  Tennessee 
Rntr  aear  Florcnoe,  it  sliall  be  the  duty  of  said 
'  **<fa*T  to  conatnct  a  branch  to  Tuscumbia; 
AwM,  That  tbe  Mbacription  In  tbe  town  or 
-•'wty  applying  for  Mich  branch  shall  be  fully 
^■cMM  to  pay  tlM  cost  of  the  same." 
TbtldMCtkiaproTideathat  "TheaaidCom- 

a*a)l  be  aollKiriied  and  required  to  open 
for  tbe  •nbacriptioo  of  stock  in  the  capiti 
•'■UCofpaMionln  tbe  Slate  of  Alabama,  s 
M  lb  iMtaa  tbe  dtizens  thereof  an  opportunit 


•,600  be  not  anbarribed  in  Alabama 
*skB  ila^  days  after  tbe  books  are  opened, 
ttr*  K  ■*/  DC  takes  elsewhere." 

IW  4a  Mctioo  provides  that  "The  said  Com- 

W  itan,  at.  ibe  flnt  meeting  of  Ihc   stock- 

)•«■•.  dei^[Balc  a  time  when,  and  a  place  or 

a  Xorth  Alabama  where,  tor  tui 


V  ai  ttae  dtiiens  of  the  State  who  mai 
Ktiuent  election  for  dl 


M*an  ba  beld,  and  shall  give  notice  there- 
''  h  M*  or  Bore  newqwpen  published  in 
S«*  AMMsa:  and  Mid  electlonashaU  be  held 
■  te  «■•  llMa.  both  in  Ibis  Stale  and  in  Ten- 

Tbi  Hh  sectton  providM  that  "  The  money* 


BubscTibed  by  tbe  citizens  of  Alabama, whether 
by  tbe  State,  counties,  corporations  or  individ- 
uals, shall  first  be  applied  to  the  constraction  of 
the  road  within  [he  limiU  of  the  State  of  Ata- 
bama,  and  said  moneys  shall  be  placed  in  some 
safe  depodtory  in  North  Alabama  until  re- 
quired (or  use;  Provided,  TbM  nothing  in  this 
section  shall  be  80  construed  as  to  prevent  the 
Company  from  putting  under  contract  tbe 
whole  road  whenever  In  their  estimation  a  suf- 
ficient amount  of  funds  shall  have  been  ob- 

The  6ih  section  provides  that  "  Bald  Ccmpa- 
ny  shall  not  chorge  fer  the  transportation  of 
persons  or  property  any  hiG:her  rales  on  cse 
part  than  on  another  of  saia  road;  but  tbe  toUa 
sliall  be  equal  and  uniform  on  everr  part  of  faid 
road  (or  articles  of  tbe  same  defcripnoD, «'b eth- 
er passing  in  one  direction  or  theotiier." 

So  for,  it  is  not  made  quite  clear  whether  the 
words  "said  Company,"  as  used  in  tbetiody  of 
the  Act.  refer  to  the  Company  which  the  Act 
in  its  title  purports  to  incorporate,  or  to  (he 
Company,  mentioned  in  the  preamble,  for  the 
formation  of  which  Acts  bad  been  paesed  hy  the 
State  of  Tennessee. 

But  that  these  words  do  not  refer  to  the  Ten- 
nessee Corpomticn  nnd  are  meant  to  decignate 
an  Alabama  Corporat{'>n,  is  made  plain  bv  the 
rejicflted  use  of  the  words  •'  ihe  Comjiany here- 
by Incorporated  "  in  tbe  7ll)  section,  which  is  as 
follows:  "  The  Company  hereby  Incorporsled 
shall  not  locate  their  road  on  tbe  track  of  tbe 
Tennessee  Valley  Railroad,  nor  of  any  other 
railroad  which  has  heretofore  been  chartered  by 
this  State;  Protidtd,  CompsDies  have  been  or- 
ganized under  the  same,  without  firtt  procuring 
the  assent  by  agreement  with  raid  companies; 
but  it  shall  be  lawful  for  the  Company  nereby 
incorporated  to  acquire  bypurcbate,  gilt,rele>Be 
or  oitierwise,  from  any  other  Ccmfany,  all  the 
righlfi,  privileges  and  iiDmunilifs  rf  taid  Ccm- 
pauv,  and  posfeM  ond  enjoy  tbe  same  as  fully  ,__.- 
as  they  were  or  could  be  pcssessed  or  enjoyed  l»*84] 
by  the  Company  making  the  transfer." 

The  two  other  lections  rf  tlie  Act  alro  retm 
to  regard  the  Corporation  as  created  as  well  m 
controlled  by  the  State  of  Alabama;  fcr  iLcith 
section  provides  ihnt  "  Any  lailroad  ((nr^Dy 
now  chartered  or  berendcr  to  be  cbarlcttd  In 
this  State  sliall  have  Ihe  right  to  ccnnect  ikcir  ' 

road  with  the  road  iiuthorized  Ly  this  Act;" 
and  the  9lli  scctfon  provides  that  "Kcihing 
contained  in  this  Act  cLall  prevent  tbe  Mite  of 
Alabama  from  levylOK  and  colletting  scch 
taxes  on  the  property  ol  raid  Ccmi  any  within 
this  Stale  ns  sliall  by  the  General  Af^mbly  of 
the  Stale  be  cssested  en  the  property  of  olLer 
railroads  In  this  Sinle;  nur  »ball  anylhingtktre- 
in  be  construed  so  as  to  prevent  tbe  chartering 
and  building  other  railroads  in  tbe  Slate  ccm- 
ing  within  nuy  distance  whatever  of  said  road, 
anything  in  the  said  law  of  Tennessee  to  the 
contrary  notwithstanding."  Stat.  Ala.,  1649- 
50,  ch.  188. 

The  whole  Act.  taken  together,  maDifestatbe 
onderstandlng  and  intention  of  the  Legif>lature 
of  Alabama,  that  the  Corporation,  wblcb  was 
thereby  granted  a  right  of  way  to  construct 
throng  this  State  a  raihoad,  with  which  any 
railroad  company  chartered  or  to  be  chartered 
In  this  Staip  should  have  the  right  to  connect 
its  roadi  ar-1  wUcb  wu  requlied  to  coaitmct 
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a  bntnch  nUroad  In  Ihta  State;  to  open  booka 
for  aalMcriplioiu  of  slock  to  a  certain  amrmn^ 
In  thla  State;  to  apply  the  tooueTS  ben  mb- 
■cribed  to  the  construction  of  the  raad  within 
this  State,  and  to  hold  elections  In  this  State; 
was  and  should  be  in  law  a  Coipoiatlon  of  the 
Btste  of  Alabama,  altlunub  having  one  and  the 
same  organization  with  the  Corporation  of  the 
same  name  previously  established  by  the  Leg- 
idatnre  of  Tennessee. 

The  subsequent  Acts  of  the  Stale  of  Ala- 
bama pofot  in  the  same  direction,  and  each 
Bpeaks  of  the  Company  as  incoiporoted  or  char- 
tered by  the  Iieglslature/>f  Alabama. 

The  Act  of  the  13th  of  February,  1800,  is  en- 
titled "An  Act  to  Amend  an  Act  Entitled  'An 
3  Incorporate  the  MeniphiB  and  Charles- 


to  the  capital  stock  of  the  Memphis  and 
Charleston  B^lioad  In  the  State  of  Alabama, 
from  a  failure  to  obtain  the  necessary  legisla- 
tion from  the  States  of  Tennesaee  and  Miasts- 
dppl,  or  from  any  other  cau£3,  deem  It  expedi- 
ent to  form  a  separate  and  independent  organi- 
xation,  then  ana  In  that  event  they  are  hereby 
vesl«d  with  full  power  and  authority  to  do  the 
same;  and  said  Company  so  oi^abed  Bhall  be 
known  by  the  name  and  style  of  the  Mississippi 
and  Atlantic  Railroad  Company,  and  aliall 
have  and  enjov  all  the  rights,  privileges  and 
powers  heretofore  granted  or  intended  to  be 
granted,  and  be  subject  to  all  the  limitations, 
restrictions  and  liabilitlea  heretofore  imposed 
or  intended  to  be  imposed,  in  the  several  Actsin- 
corporaiing  the  Hemptiis  and  Charleston  Rail- 
road Company."    Stat.  Ala.,  18»-60,  cb.  18». 

The  Act  of  the  7th  of  February,  16S«,  which, 
as  mentioned  in  iti  tills  and  provided  in  Its  1st 
section,  grants  'o  "The  Memphis  and  Charles 
ton  Raifioad  Company"  a  right  of  way  for  an 
extension  of  its  road  through  the  territory  of 
thin  State,  expressly  provides  In  the  2d  section 
tliat  "  Said  right  of  way  is  granted  upon  the 
same  terms,  restrictions.  Ibbilities  and  condi- 
tions, that  the  right  of  way  is  granted  to  said  j 
Company  under  the  charter  granted  to  said 
Company  by  the  Oeneml  Assembly  of  this  Staic 
and  approved  Tlh  January,  1&50,  Stnl.  Ala., 
1855-M,  ch.  SOS. 

The  defendant,  being  a  Corporation  of  the 
State  of  Alabama,  has  no  existence  in  this  Slate 
as  a  legal  entity  or  pereon.  except  under  and  br 
force  of  its  incorporation  by  this  Stale ;  and  al- 
though also  incorporated  in  the  Stateof  Ten- 
nessee, must,  OS  to  all  its  doings  within  the 
Slate  of  Alaluma,  be  coniidered  a  citizen  of 
Alabama,  which  cannot  sue  or  be  sued  by  an- 
other citizen  of  Alabama  in  the  courts  of  the 
United  States.  R.  R.  Co.  v.  Whtder.  1  Black,  386 
[88  U.  8.,  XVII.,  1801;  R.  Co.  \.  Whitton,  18 
Wall.,  370.  388  [80  U.  S.,  XX.,  571,  576]. 

This  view  being  conclusive  against  the  claim 
of  the  appellant,  it  is  unnecessary  lo  consider 
whether  the  action,  brought  by  the  Stale  of 
Alabama  for  the  use  of  one  of  Its  counties,  can 
be  considered  as  a  snlt  brought  by  a  citizen  of 
the  State  of  Alabama,  within  the  meaning  of 
the  Constitution  and  lews  of  the  United  BtUes. 
JvdgrnetU  oMrtTud. 

Imieoafj.   Testi 

Jamea  H.  HoKenner.  Clerk,  Bup.  Oonit,  V.  S. 
D.8„  «ttiUlU.a.,UT. 


b;  biijing  therewith  sharee  of  Its  stoick,  wltti  In- 
tont  to  injure  and  defnud.  etc.,  and  do  not  aver 
that  Buoh  purchase  was  not  oBDC—ar?  to  pnmM 
luSB  Upon  a  dabl,  arc  iniulDideDt. 
[No.  406.] 
Argued  Mar.  IS.  IG,  1883.  DeHdtd  Apr. »,  1S8S. 

ON  a  certificate  of  division  in  oplnioD  between 
the  Judges  of  the  Circuit  Court  of  the 
Uniled  States  for  the  Eastern  District  of  Mt^ 

The  history  and  facts  of  the  case  fully  appeal 
in  the  statement  by  the  court  See,  also,  thi 
related  cases  of  Umtal  SttOe*  y.  Britton,  pu^ 


United  States  is  as  follows: 

"Evety  president,  director,  cashier,  tella 
clerk  or  agent  of  any  national  banking  anocii 
tion  who  embezzles,  abstract*  or  willfully  ndl 
applies  any  of  the  moneys,  funds  or  credita  i 
the  association;  or  who,  without  antbonty  fni 
the  directors,  issues  or  puts  In  drcnlatioa  if 
of  the  notes  of  the  usciciation;  or  -who,  - 
out  such  authority,  ismmor  pirts  fortb  an 
tiflcste  of  depooU,  draws  ai^  order  or  li 
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■ccepUnce,  Mdgm  aay 

,         of  ezdiUKe,  m(irtn>Ke> 

_.  Jodgmotl  or  decree;  or  wbo  makefl  anj  lalte 


■  anr 
t.btU 


moj  In  uf  bocA,  report  or  BUtement  of  the 
MKidtiiaa.  Mh  intent,  in  eltber  caM,  to  In- 
Jon  or  drfrand  Uie  usodAtioii  or  suj  other 


r  uj  agent  q>poiiited  to  examine 
ifcea&ilnof  utv  tuch  asaoclatioD;  and  every 
pcnoa  who,  witb  Ubs  inleut,  aids  or  abeta  anV 
dSecr.  deti  or  agent  in  anj  violation  of  thu 
■cttoa.  thaD  be  deemed  guilty  of  a  misdemean- 
«,  tad  ihaU  be  impriaoned  not  less  than  five 
jtat  Bor  mote  than  i«a." 

Am  iadlctmeDt  baaed  on  Utia  aecUou  was,  on 
ha.  M,  187S,  found  against  defendant,  James 
H.  Oioon,  in  the  DUtiict  Court  of  the  United 
OtMc*  for  the  Eastern  District  i>f  UIesoutI.  Ii 
mattdned  noe  hundred  and  nineteen  counts. 
TW  tist  ODiint  cbaived  as  follows: 

That  James  H.  BritloD,  lale  of  said  district 
oo  Ike  SOth  day  of  Jane,  In  the  jesr  of  oui 
Lsnl  1S7S.  at  nid  district,  being  then  and  there 
in^li  III  ot  a  certain  national  banking  asaoda- 
Hoi  tbea  and  there  known  and  designated  aa 
tkt  'SMloaal  Bank  of  the  Bute  of  Missouri,  in 
M.  Looii,'  whicb  aald  aaaodatlon  bad  been 
ttoehifoK  ovated  and  organixed  under  and  by 
vine  at  aa  Act  of  Coogresa,  entitled  'An  Act 
kt  Previde  a  Katiooal  (^irrency  Secured  by  a 
FVte  of  United  Slates  Bonds,  and  to  Pronde 
Iw  Ob  Clrcoktloa  and  Redemption  Thereof,' 
iW»w»J  JoBe  8,  in  lite  year  of  our  Lord  1804, 
■a  wUdh  «ld  aModation  was  then  and  there 
Kdac  and  carryiDg  on  a  banking  business  in 
A>  Aj  of  St.  Lcmu,  In  said  district,  under  the 
■U  Aict  of  Oongreaa  and  the  Acta  amendatory 
iWiuCi  did  make  in  a  cert^  book  then  and 
Abe  Moving  lo  and  In  use  t^  the  said  aato- 
caalaa  la  iiaiiaai  tiim  ita  said  banking  buainesa, 
■dtheaaDd  there  dealgnaUd  and  known  as 
"jnttimd  \om,  number  rix,'  a  certain  entry  to 
w  oedt  ola  ocftaln  account  known  aa  profit 
mi  km,  vhkh  mid  entry  was  then  and  there 
k  tha  wofda  and  flgurea  following,  that  Is  to 

-Ueteid  L.  Dickson: 
I<a  <kr*  fDL.  8  per  cent,  182,078.49,  to 

JtdTl.  T* 5.E6S.B8, 

md  wUch  said  entry,  so  as  eforeaald  made  In 
mid  bnnk.  iben  and  there  purported  to  show 
md  Ad.  hi  sabatanoe  and  effect,  indicate  and 
^rtve  that  the  sum  of  93,S65. 88  was  then  and 


kt  the  said  entry  so 
_s  then  and  there  talae  in 

m  Ot  (3,846.88  was  Dot  then 

MriAan  recdtved  by  i^  aasoctation  on  ac- 
"HM  tt  bMMteM  then  and  there  due  and  pay- 
ailr  w  aaU  ■^xHition  frcHD  the  said  RI(£an] 
L  VUkmm.  as  he,  the  hM  Jantea  H.  Britlon. 
Mm  aad  Aoe  weO  knew;  and  that  the  said  en- 
9«,  aa  made  ae  afnwtd,  was  then  and  there 
Mie  to  tt^  ilMt  Ihe  Mid  ram  of  $3.e«S.88  was 
aflftM  amd  there  teodnd  by  said  aaaodation 
^m  tmf  aecoant  fian  any  «nirce,  aa  be,  the 
mAUtmrn  H.BTfaon,then  and  there  well  knew; 
■Ifta  tha  aald  fidae  entry  was  tlien  and  there 
MbwdMsald  with  the  Intent  then  aod  there 
*m  n  OttOl 


on  the  part  of  him,  the  said  Jamea  H.  Britton, 
to  deceive  any  agent  irtio  mig^t  be  thereafter 
appointed  by  the  Comptroller  of  the  Currency 
to  examine  the  affairs  of  said  association,  con- 
trary to  the  form  of  the  statute  of  the  United 
Stales  in  sucti  case  made  and  provi|}ed,  and 
against  tbeir  peace  and  dignity. 

The  thtrly-four  counts  next  following,  Dum- 
bered  from  two  to  thirty  ■five,  incIurive.cTiBrged, 
in  the  same  language,  the  making  of  similai 
false  entries  in  the  aame  book  with  the  same  in- 
tent. 

The  thirty-sixth  count  was  In  all  respects  sim- 
ilar to  the  preceding  thirty-flve  counts,  except 
that  it  omitted  the  averment  that  the  false  en- 
try was  made  with  the  intent  "  To  deceive  any 
agent  who  might  be  thereafter  appointed  by  the 
Comptroller  of  the  Currency  to  examine  theaf- 
faira  of  said  association."  and  in  lieu  thereof  ^ 
leged  it  to  be  'nith  intent  to  injure  and  defraud 
the  said  association  and  certain  peiBons  to  said 
Jurors  unlinown. 

The  thirty-seventh  count  charged  as  follows: 
"  That  the  said  James  H.  Britton,  late  of  said 
district,  on  the  Sd  day  of  April,  in  the  year  ot 
our  Lord  1877,  at  said  district,  being  then  and  r^sgi 
there  present  of  a  certain  national  banking  as- 
sociation then  and  there  known  and  designated 
as  the  '  National  Bank  of  the  State  of  Missouri, 
in  St.  Louis,'  which  said  association  had  been 
theretofore  created  and  organized  under  and  by 
virtue  of  an  Act  of  Congress,  entitled  'An  Act 
to  Provide  a  National  Currency  Seemed  by  a 
Pledge  of  United  States  Bonds,  and  to  Fnrlde 
for  uc  Circulation  and  Redemption  Thereof,' 
t4>proved  June  8,  in  the  year  of  our  Lord  18M, 
and  which  eald  assodation  was  then  and  there 


said  Act  of  Congreea  and  the  Acts  amendaJory 
thereof,  did  pay  to  a  certain  person,  to  the  Ju- 
roie  aforesaid  luknown,  a  large  sum  of  money, 
to  wit:  ta,400,  out  ot  the  moneys  and  funds 
then  and  there  belonging  to,  and  the  property 
of,  said  association,  in  the  purchase  by  him,  the 
said  James  H.  Britton,  from  said  unknown  per- 
son, of  a  large  number,  to  wit:  forty  certain 
shares  of  the  capital  stock  of  said  association, 
which  said  shares  of  stock  were  then  and  there 
represented  upon  the  books  of  said  aaaodation 
to  t>e  the  property  of  one  Frands  Fiaher. 

And  the  jurors  aforesaid,  on  their  oaths  afore- 
said, do  further  present  that  the  said  James  H. 
Britton,  preaident  as  aforesaid,  did  then  aod 
there,  hy  means  of  the  pavment  aforesaid.  In 
manner  and  form  uioresald,  willfully  misapply 
the  said  sum  of  (2,400  of  the  moneys  and  funds 
aa  aforesaid  of  said  association,  with  Intent  then 
and  there,  on  the  part  of  him,  the  said  Jamea 


said  unknown,  contrary  to  the  form  of  the  stat- 
ute of  the  United  States  in  such  case  made  and 
provided,  and  against  their  peace  and  dignity." 

The  next  following  nineteen  counts,  num- 
bered from  88  to  SO,  Inclostve,  are  similar  to 
count  B7,  and  need  not  be  set  out. 

The  next  succeeding  cotmts,  nttntiered  from 
57  to  70,  indualve,  hot  eicepdng  the  Mrenty- 
fourtb,  are  sImOar  toconnt  thlny-seren,  esom 
that  they  omit  the  averment  that  the  misanpli- 
cation  was  made  with  Intent  "To  injureana  de- 
fraud the  said  association  and  certain  penon*  to  [OfiOl 
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tike  jmon  ttorouHA  unknowii. "  These  counts 
aror  no  intent  whatever.  The  seventy-fourth 
count  is  Bimilsr  to  the  thirty-seTeuth. 

The  next  twenty  counts,  numbered  from  77 
to  06,  inclusive,  are  in  all  respects  similar  to 
count  37.  except  that  they  contain  the  follow- 
ing addltioDol  ftvennent,  forming  the  conclusion 
of  the  first  clause  of  the  count,  namely:  "And 
which  said  shares  of  stock,  so  purchased  as 
aforesaid,  were  then  and  there  held  by  him,  the 
said  James  H.  Britton,  in  trust  for  the  use  of 
said  asscciatlon,  and  wbichsaid  shares  of  stock 
were  not  purchased  as  aforesaid  in  order  to  pre> 
vent  loss  upon  anv  debt  theretofore  contracted 
with  said  association  in  good  faith." 

The  next  twenty  counts  numljered  from  97 to 
116,  are  all  shnllar  to  couDt96,  except  that  they 
omit  the  averment  that  the  misapplication  ot 
the  funds  of  the  association  was  with  the  intent 
"To  Injure  and  defraud  the  said  association 
and  ceitain  persons  to  the  jurors  aforesaid  un- 
known."   These  counts  charge  no  intent. 

The  count  numbered  117  was  similar  to  count 
86,  and  count  numbered  118  was  similar  to 

As  no  division  of  opinion  respecting  count 
numbered  119  is  certified,  it  is  unnecessary  to 
notice  that  count 

The  defendant  demurred  to  the  indictment. 
By  order  of  the  District  Court,  the  indictment 
was,  on  May  16, 1679,  remitted  and  transfeired 
to  the  next  regular  Term  of  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Mb- 
wuri,  at  which  Term  the  cause  was  heard  upon 
the  demurrer.  Upon  such  hearing,  the  follow- 
ing queatione  arose,  upon  which  the  Judges  of 
the  Circuit  Court  were  divided  and  oppocwd  'c 
oi^lon,  namely: 

1.  Whether  it  was  necessary,  in  the  co.^ts  of 
sUd  indictment  chaning  a  fraudulent  purchase 
by  the  defendant,  of  certain  shares  of  the  c::,>'- 
tal  stock  of  said  association,  to  state  for  whose 
use  the  purchase  was  made,  and  whether,  where 
it  Is  charged  in  the  indictment  that  the  purcliasB 
of  stock  was  made  tor  die  use  of  the  buik,  such 
averment  vitiates  the  Indictment. 

2.  Whether  ft  was  necessary  in  the  said  counts 
[060]    **>  allege  that  the  purchase  of  stock  was  not 

made  In  order  to  prerent  loss  on  some  previously 
contracted  debt. 


purchasing  said  sioclv. 

4.  Whether  it  was  necessary  to  charge  in  the 
said  counts  that  the  defendant,  as  nresident  of 
the  bank,  was  In  possession  of  the  funds  of  the 
bank,  in  addition  to  charging  misapplicstiou  of 
said  funds. 

5.  Whether  the  counts  oi  said  indictment 
charging  the  fraudulent  purchase  by  the  def end- 
snt,  as  president  of  said  banking  association, 
of  certain  shares  of  stock  '  'in  trust,  for  the  use 
of  said  association,  and  which  said  shares  of 
stock  were  not  purchased  at  iforesaid  in  order 
to  prevent  loss  upon  any  debts  theretofore  con- 
tracted with  said  association  in  good  faith,"  al- 
leged with  sufficient  certainty  an  offense  iinder 
Bsid  section  O3O0  of  the  Revised  Statutes  of  the 
United  BtalCH. 

6.  Wliether  count  numbered  116  of  the  said 
Indictment  charges  with  Bi>fflcient  ccrtnintj  r.n 


offense  under  said  section  5309  of  the  Berlied 
Statutes  of  the  United  SUtes. 

7.  Whether  it  is  neceesary  under  an  indict 
ment  under  section  0909  of  the  Revised  SlataUi^ 
charging  willful  misapplication  cf  the  funds  o( 
a  banking  association,  to  allege  that  such  m]» 
application  was  with  intent  to  defraud. 

8.  Whether  the  purchwe  of  stock  in  violslln 
of  section  5301  ot  the  Revised  Blatotee  of  tbe 
United  States,  if  made  witli  tetent  to  defnod. 


These  questions,  together  with  the  pleading 
upon  which  they  arose, were,  on  motion  of  coun- 
sel for  the  United  Slates,  certified  by  the  Judges 
of  the  Circuit  Court  to  this  court  for  Its  opinuin 
thereon. 

Mr.  William  A.  Kmnrr.  Am.  Attg-Oa.. 
for  plalntur. 

Mettn.  Geo.  H.  SMekU.  Cheatar  H. 
Kram,  JtAn  B.  Hmdertim  and  Thotaai  C. 
Fletcher,  lor  defendant. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

In  passing  upon  the  quesUona  certified  to  us 
by  the  circuit  court.  It  will  be  convenient  to 
follow  the  order  in  which  the^  have  been  argued 


by  counsel,  mther  than  that  in  which  the  jiues 
tlons  are  presented  by  the  certificate  of  divisbn. 
The  section  of  the  Revised  Statutes,  upon 


which  the  indictment  is  based,  creates  s^d  de- 
scribes certain  offenses,  and  expressly  dnioini- 
nates  them  misdemeanors.  In  (be  case  of  U.  S. 
V.  MilU,  7  Pet.,  188,  it  was  s.iid  by  this  court 
that  "The  general  rule  is  Ihat.inintnctmentsfor 
misdemeanors  created  by  statutes,  it  IsButBcient 
to  charge  the  offense  in  the  words  of  the  flat- 
ute.  There  is  not  that  teclinica!  nicety  required 
as  to  form  which  seems  to  have  been  adopted 
and  sanctioned  by  long  practice  in  cases  of  fel- 
ony, and  with  respect  to  some  crimes,  wheie 
particular  words  must  be  used,  and  do  other 
words,  however  synonymous  they  may  seem, 
can  be  substituted.  But  in  all  cases  the  offense 
must  be  set  forth  with  clearness,  and  all  neces- 
sary certainty  to  apprise  the  accused  of  the  dime 
with  which  he  stands  charged." 

In  tbe  case  of  IT.  S  v.  Simtaont,  96  U.  8.,  S62 
[XXIV..8201,it  was  said  by  this  court,  speak- 
ing by  Mr.  Jiutiee  Harlan,  that,  "  Wheo  an  of- 
fense is  pkinlv  statutory.  It  is,  asagenerxlnilc, 
Bulflcient  in  uie  Indictment  to  chiuge  the  de- 
fendant with  acts  coming  within  the  st&tuiory 
description  in  the  substantial  words  of  tbe  stat- 
ute, without  any  further  expandon  of  the  mat- 
ter. •  •  •  But  to  this  nile  there  ia  a  quali- 
fication, fundamental  In  the  law  of  criminal 
procedure,  that  tbe  accused  mOst  be  appriaed  in 
tbe  indictment  with  reasonable  certainty  of  the 
nature  of  the  accusation  against  him,  to  tbe  end 
that  he  may  prepare  his  defense  and  pl^kd  the 
judgment  as  a  bar  to  any  Bobaeqnent  jwoaecu- 
tion  walnst  him." 

So  &  U.  8.  V.  Cora,  lOB  U.  S.,  611  [XXVI., 
1185],Itwas8udbyJlfr.  JtuttMOray,  apeaking 
for  Uie  court,  that  "In  an  Indictment  upon  a 
statute,  ft  Is  not  sofflcleot  to  set  forth  tb«  oS«nac 
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ia  tilt  wtfdi  of  the  statute,  unless  those  words 
at  Ibmidnt  follj,  diroctlj  and  expresslj, 
withoot  uj  nneertaintj  or  tunbiguitj,  Bet  for.  b 
rii  Ike  denents  necessary  to  coostitule  the  of ■ 
bB«iat«(Mtobepai>iahed;u>dthe  fact  that 
II  AeOtnleb)  qncMloii,  read  Id  t>t.  light  of  tbe 
'  OBflMn  ko  and  of  otiier  atstntea  on  the  like 
■•ttcr,  enable!  th«  oonit  to  hifer  the  fotent  of 
Ae  [^gUttoK,  doea  not  dispenw  with  the 
I  Lirfij  q<  ilfeffaig  in  the  iudictmcat  all  the  fads 
leceNUT  to  bcii^the  caae  nithiD  thatlDtent." 
Uemiot  V.B.  T.  Anrf.aCurt  (C.  C),  268, 
tke  rale  wai  tfaos  stated  hjr  Mr.  Jvriiee  Curtis: 
"h  mTMt  be  remembered  that  Uiia  Is  an  Indict- 
■m  for  a  mMrauanor  created  by  tbe  siatucc, 
nd  that  la  genenl  It  is  sufllcieDt  to  describe 
nrfa  la  oScnae  in  the  words  of  the  statute, 
kBibey  embrace  caaes  which  it  was  not  lhi_ 
twioo  of  the  L^Mature  to  include  within  the 
kB.  If  they  do,  the  iDdictment  should  show 
ttattUi  b  not  one  of  the  cases  thus  excluded." 
Affdyiag  tbe  ruin  thus  laid  down,  to  the 
nmn  of  the  indictment,  we  an  ' 


I  Statutes. 

Te  dacflbe  tbe  offense  described  in  the  flnt 
ttfaty-rii  counts  of  the  indictment,  section  5309 


fflco' «f  a  national  banUngassoc 
•BieMTTliwon  a  bantdnr  ouslni 

t  nat,  being  inch  preddent  or  other  ofBcer, 
k  Bade  In  abocA,  report  or  statement  of  the 
tkacrlblDg  it,  a  false  entry,  deacrib- 


if  the  association 
ts  of  time  and  plaix. 
ikm  of  the  counts  uodet  .jOusliJer' 
«ta  rixrwi  thrr  iMJ  contain  oil  these  arer- 
aoi*  ;deaded  with  clearness  and  reasonable 
amfaty.  They  most,  therefore,  be  held  sal- 
^'■v.  B^ess  some  of  tbe  obJectioDS  niade  to 
■-  -3  I7  epgaael  for  defendant  are  weU  taken. 
■  re  defective  be- 
lt that  the 
al,  and  in 

k^fasooorseof,  biuinessof  the  bonk."  Nei- 
flBT  n(  Oeae  aTcrments  is  required  b;  the  stat- 
^  II  li  alleged  that  the  fade  entry  was  made 
b  a  keek  bekiBging  to  an<]  ia  use  by  the  a^ 
■KtMloBfa  Iranaacting  its  banking  businc^, 
sadkMvn  and  derignated  an  "pront  and  lotu, 
'  C]mb>f  six.'  To  bold  this  insuIHcicDi.  would 
•igrt  p^atatiat  In  criminal  pleading  to  on  Im- 
TirriE^M  extent.  The  coants  point  out  to  the 
'^^ — "  "id  the  court,  with  certainty  and  pre- 
~  k  osed  by  tbe  association  in  which 
was  made,  and  this  la  all  that  Is 

jr  tbe  itatate, 

a  objected  that  the  CJse entries  asset 
^ooBts  do  not  of  themselves  have  any 
^  and  are  onintdligible,  without  ex- 
TUsIa  mere  assumption.  Conoed- 
■■  •«  theeatrlesmay  be  unlntellieiblelo  per- 
Mt  aoi  Allied  as  aceountanla.  It  lUee  not  fol- 
"*  tt«  tbar  ai«  «>  to  tbe  agent  appointed  by 
fcesmpvoeer.  who  tt  Isalfeged.  wastheper 
■>  wfeM  Ibc  aaaw  <rue  miended  lo  deceive. 
■■  » !■«  cMfiet  seeded  eiplaoation.  it  was 
~    I  tor  thL  pleader  to  explain 


themby»nnu*ii<to.  ifarr.  Crum,  ILd.  Baym., 
256;  Bex  v.  Aylttt.  1  T.  R.,  88;  iter  v.  Taj^. 
1  Camp.,  404;  ftyr.  Ftrrwr,  18  Ad.  &  E.,817, 
Mix  V.  Woodu)ard,iStCoim.,  2«2;  VanVteJitenv. 
Hopkint,  5  Johns.,  ill.  This  he  has  done  by 
averring  what  the  entriee  puiported  to  show,aud 
did  in  substance  indicate  and  declare.  Having 
explained  tbe  entries,  he  avets  them  to  be  false. 
To  hold  this  insnfficlent.would  be  to  decide  that 
the  making  of  false  entriee,  In  tbe  books  of  a 
banking  association,  in  the  usual  method  of 
book-keeping  and  which  were  intelligible  toall 
accountanls.  could  not  be  punished  under  the 
statute  because  not  fntelllglDle  to  persons  gener 
ally,  or  to  persons  not  shUled  in  book-keeping 

It  is  next  objected  that  the  counts  under  con- 
sideratf on  are  argumentatlTe  and  repngnant.be- 
cause  they  do  not  allege  that  interest  was  due 
to  the  association  from  the  individuals  named 
in  the  alleged  false  entries. 

This  objection  Is  not  well  founded.  Wheth- 
er interest  was  due  or  not,  is  quite  ImmaterlaL 
The  charge  is  that  a  false  entry  was  maile  in 
the  books  of  the  association,  which  purported 
that  a  certain  sum  was,  on  a  day  named,  re- 
ceived from  aperson  named,  on  account  of  In- 
terest then  and  there  due  from  him  to  Ibc  asso- 
ciation! that  the  said  sum  was  not  then  and 
there  received  on  account  of  interest  due,  and 
was  not  received  on  any  account  from  any 
source  whatever.  The  falsi^  of  tbeentry  does 
not  consist  In  the  fact  that  there  was  no  Interest 
due  frODi  Uio  person  named,  but  In  the  fact  that 
money,  which  the  entrka  declared  had  been  re-  tasAi 
cdvedfromhimonacconntof  Intenatdue.had  l"*™' 
not  been  received  from  him  on  that  or  any  other 
account  It  was,  therefore,  entirely  unnecee- 
sary  lo  aver  that  no  such  interest  was  due,  and 
the  want  of  such  averment  does  not  render  the 
counts  argumentative  or  repugnant. 

It  is  further  objected  lo  these  counts,  that  a 
false  entry  lo  tbe  credit  of  profit  and  loss  alone 
could  not  deceive  a  bank  examiner  and,  there- 
fore, that  the  counts  are  repugnant.  This  is 
also  mere  assumption.  But  If  the  false  entry  Is 
calculated  to  deceive,  the  making  of  it  in  the 
books  of  the  assoclattOQ ,  with  intent  to  deceive, 
is  all  that  is  necessary  lo  bring  the  Act  within 
the  mcsning  of  the  statute.  It  Is  perfectly  ap- 
parent that  any  folseentiy  in  any  account  Dook 
of  the  bank  used  in  transacting  its  banking  busi- 
ness ia  calculated  to  deceive.  1'he  fact  that  Its 
falsity  may  be  exposed  by  an  examination  ofi 
other  books  of  account,  docs  not  render  it  anj( 
the  less  a  false  entry  maile  with  Intent  to  decelvei 
The  circumstance  that  tbe  attempt  lo  deceive  bv| 
making  a  false  entry  was  not  an  adroit  and  skill-t 
ful  one.  does  not  relieve  tho  act  of  lis  criminal 
character. 

It  is  further  contended  that  the  counts  under 
consideration  ore  insufficient,  because  It  la  not 
alleged  that  at  tbe  time  the  false  entries  were 
made,  an  agent  had  been  appointed  to  examine 
tbe  affairs  of  the  association.  This  objection  is 
based  on  tbe  theory  that  the  statute  was  designed 
to  punish  only  those  olBcers  of  a  banking  asso- 
ciation who  made  false  entries  in  ita  books  wilh 
intent  to  deceive  eiatniners  appointed  before  the 
false  entries  were  made.     We  do  not  think  the 

atute  will  bear  this  construction. 

The  appointment  of  agents  to  examine  the  af 
fairs  of  national  banking  associations  i*  provided 
lor  by  section  t240  of  the  BeTiaed  Statutes. 
ttt 
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wbicb  declares:  "Tite  Comptroller  of  the  Car- 
rencf,  with  tbe  ttptmtvai  of  the  8ecrelar7  of  the 
rreuiuy  flfaall,  u  often  as  alull  be  deoned  neo- 
enar;  or  proper,  ^>pcrfiit  «  mitable  person  or 
persons  to  make  an  examlnUkin  of  tlie  affairs 
of  ereiy  hanWig  assodatlon,  who  shall  have 
power  to  make  a  tborotuh  examination  into  all 
the  aflidn  of  the  association." 
[065]  It  amieara,  from  thlssection.tliat-theappoint- 
ment  of  theae  agents  la  not  permanent  but  oc- 
cadoiial  and  temporary,  and  that  the  appoint- 
ments shall  be  nude  as  often  as  shall  be  aeemed 
oeceasarysjid  proper.  It Ih,  therefore,  apparent 
that  the  statnte  which  punishes  false  entrlee, 
made  with  Intent  to  deceive  such  agents,  refers 
to  anf  entries  made  witb  that  intent  wbetiier  be- 
fore or  after  the  i^ipolntment  of  the  agent. 

There  is  nothing  imposHible  In  tbe  averment 
that  false  entries  have  been  made  with  intent 
deceive  an  agent  to  be  appointed  after 


tion  that  the  officers 
Ing  false  entries  in  its  books  ma;  be  the  occasion 
for  appointing  an  agent  to  examine  Ita  aflalrs. 
To  hold  that  the  officers  of  the  association  would 
only  be  punishable  for  fabe  entries  made  after 
an  asent  had  been  appointed,  would  rob  the  law 

of  alarge  part  of  if '"* "'"     "" 

pose  is  clear,  to  pui 
books  of  tbe  bank,  no  matter  when  made.  If 
made  with  intent  to  defraud  the  aseodatlon  or 
deceive  the  examiner.  We  think  that  in  respect 
to  tbe  point  under  ctauidentlon  the  indictment 
Is  sufficient. 

We  are  of  opinion  that  none  of  the  objection* 
raised  lo  the  first  thirty-five  counts  are  well 
taken.    Theyarereflnedand  unsubstantial,  and 


Btruclion  of  tbestatuleonwbicbtbe  indictment 
is  baaed.  Theae  counts  embody  tbe  langu 
of  the  statute;  they  charge  every  element  of 
offense  created  by  the  statnte  with  sufficient 
certainty,  and  give  tbe  defendant  clear  notice 
of  the  ciurge  he  is  called  on  to  defend.  They 
are,  therefore, sufficient.  tr.Kv.  (3>o*,17WftIl., 
leerSIU.  S.,  XXI.,SS8];  and  cases  already 

The  thlrty-sizth  count  dlffen  bom  the  flnt 
thirty-flve,in  charging  tbe  intent  with  which  the 
ofEenae  was  commlttM.  The  intent  Is  charged 
to  be,  to  injure  and  defraud  the  said  asBOcia- 
tlon,  and  certain  persons  to  the  grand  Jurors 
unknown.    This  follows  the  language  of  the 


by  false  entries  In  Its  account  of  profit  audioes. 
raaei  "Iiie  charge  is  not  repugnant  or  Impoaalble.  We 
'  areof opItilDn,therefore,tbattheflratthIr^-six 
counts  of  the  indictment,  being  those  which 
charge  false  entries  In  die  books  of  the  sseoda- 
tlon,  suffldently  state  an  offense  under  sectian 
saO».  It  follows  that  count  117,  which  is  dm- 
llar  In  all  respects  to  count  1,  and  count  IIB, 
which  is  in  all  icspects  dmllar  to  count  86,  are 
good  and  suffldenL 

We  shall  next  consider  ooont  numbered  77 
and  tbe  similar  counts.  That  portion  of  the 
section  on  irtdch  they  are  based  makes  it  an  of- 
fense for  the  pneident  or  other  officer  of  a  bank- 
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log  association  to  embemle,  abstract  of  willlvUx 
misaM>ly  themoiien<rf  theassodatjonidltiut 
tent  to  injure  or  dciraud  tbe  tmodatitm  oruj 
company  or  person. 

The  seven^-aeventh  count  of  the  indictmoit 
charged  that  the  defendant,  bring  preddent  of 
the  assodation,  paid  to  a  certam  persDu  un- 
known, the  sum  of  $2,400  ol  themonmofthe 
association  In  tbe  purchase  of  forty  dam  of 
its  cuiitnl  slock, which  stock,  so  purchased.wu 
held  Dy  the  defendant  In  trust  for  the  use  of 
tbe  association,  and  the  same  was  not  poidiued 
to  prevent  loss  on  any  debt  theretofore  cootiaM- 
ed  with  the  assoduion  in  good  faith,  and  that 
the  defendant  did  wtufuDy  EniBaK)lT  the 
neys  of  the  association  with  intent  to  injore 
1  defraud  the  asaociatian  and  certain  petsoDs 
lo^  grand  Jury  unknown. 


The  que^lon  Is  propounded  to  us,  wbMlier 
this  count  laffidentlTdescrlbes ao 
section  0309,  of  the  Revised  8 


It  describes  ao  offiense  under 


The  purchase  of  lis  own  slock  bv  the  sssod- 
aUon,  except  to  secure  a  debt  due  it,  is  forbid- 
dent^law.  Isapuichasetortheuaeof  abssk- 
ing  asaodation,  ot  its  own  stock  by  its  i^es- 
Ident,  when  not  neceeaaij  to  secure  a  debt  due 
the  association,  a  willful  misapplication  of  its 


offense  by  this  statute  tneans,  a  misappUcadoQ 
for  the  use,  bencfltorgalnof  the  patty  charged, 
or  of  some  company  or  person  other  than  the 
association.  Therefore,  to  constitute  the  of- 
fense of  willful  misapplication,  there  must  be  a 
converaion  to  his  own  use  or  the  use  of  eoioe 
one  else,  of  the  moneys  and  funds  of  the  asso- 
ciation by  Uiepartycbaiged.  Tbia  essential  ele-  < 
ment  of  Uie  offense  is  not  averred  in  the  connts 
under  consideration,  but  Is  negatived  by  the 
averment  that  the  shores  purchued  by  the  de- 
fendant were  held  by  htm  in  trust  for  the  use 
of  the  association,  and  there  is  no  averment  of 
a  conversion  by  the  defendant  to  bis  own  use 
or  tbe  use  of  any  other  person,  of  the  fund* 
usedlnthepurcboBeof  the  shuee.  Thecounts,. 
therefore,  charce  maladministration  of  the  af- 
blts  of  the  bout,  rather  than  crlmioal  misap- 
plication of  the  ^mds. 

If  we  bold  these  counts  to  be  good.then  etverv 
official  act  of  on  officer,  cleA  or  agent  of  a 
banking  assodation,  by  which  its  fuoos  are  ap- 
plied in  a  way  not  authorized  by  law,  wotild  be 
punishable  under  section  S30B. 

For  instance ;  section  6300  of  tbe  Revised 
Statutes  declares  that  "  The  total  liabilities  to 
1     •     •      "for 
ehaU  at  no  time 


tenth  part  of  the  ca^ta)  slock  cd  tbe 
actnallv  paii" 
vides.tfaat  no  asaociatioii 


V  paid  in."  Sectioo  SSOl  pro- 


capital  stock,  unkss  such  securi^  shall  be  nec- 
esmry  to  prevent  lofis  <»  a  tvevlooslv  contracted 
debt  If  the  counts  under  coneideTatloD  or 
sustained,  then  every  president  ditector,  cash- 
ier, teller,  clerk  or  agent  of  a  hanking  MSoda- 
tlon,  who  has  aoy  port  in  lending  tbe  money  ot 


catkin  of  lb 

So,  by  section  5187  of  tbe  Revised  Statotea, 

the  purposes  for  which  a  banking  asaociatioii 

may  puichaae  and  hold  leal  estate  are  limited 
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mot  *  piece  of  rail  Mtate  for  its  nse,  but 
Mt  for  parpaeea  authorlied  b7  the  statute,  ereti 
ihn^  wttti  intent  to  injura  lome  cotporate 
M7  or  B«tiinl  penoD,  it  could  haraljr  b« 
cWmnl  Utat  Ibe  directcn  wlio  made  tbe  Older, 
■d  tb(  oUkcr  offlcen  or  tgeata  of  Uie  UMxda- 
tka,  wbo,  wtab  K  like  intent,  had  anj  hand  in 
mkiag  die  purchase  or  In  pt^g  out  the 
Moasf  o(  tbe  Mok  therefor,  would  be  liable  to 
lalirUBHit  and   imprisonment  under  section 

Tbe  sets  charged  bj  the  counts  under  conaid- 
aaioa  ne  pfeciiely  of  the  same  diaiacter  as 
1;  tern  >M  noiljoned.  They  are  acts  of  malad- 
■isiwittoa  of  Ibe  affairs  of  the  asaocindoii  hj 
ih  lAni.  The  penalty  for  such  acts  is  pre- 
oftsd  bf  MCtion  6SW,  which  declares :    "  " 


national  hanklDK  BHSoda- 
,  Titrate  or  know&j ' 
■f  of  the  <nBcns,  agents 


as  dneton  of  anr  nal 
ikB  ihsH  knowing  Til 


Siglf  per- 


n  to  Tioiue  any  of  the  provisif 

'4  Ail  title,  natfcmal  banks,  all  the  rlghis,  pr. . 
■k^ndfraocblsea  of  the  asaodation  shall  be 

' 'led.      •      •     •     And  in  case  of 

k,  emy  director  who  participated 
.  to  the  eame  shall  be  held  liable, 
d  and  individual  capad^,  for  all 
fa  tbe  aasodalion,  lis  shareholders, 
'>ay  ether  pcnos  shall  have  sostained  in 
mmma  at  aaeh  Tkdation." 

t,  tbenfore,  of  opinion  that  ibe  willful 
Eidaa  of  the  moneys  and  funds  of  the 
f  ease  rfatinn.  which  is  nude  an  offense 
■•^uidmSSOB,  means  something  lUfferent  from 
M  tea  at  cAcial  maladminisOWlon  referred 


a  sen,  and  It  must  be  a  willful  mls- 
ia*rtM  for  the  ose  or  benefit  of  the  party 
laged,  or  of  some  person  or  company  other 
^  the  ssworiation,  with  intent  to  fnjiue  and 
-Vfand  the  saaodation,  or  Bonw  other  body  cor- 
I4nR.  or  aoiDe  namral  peraos. 

i»  ihe  CDonts  under  consideration,  n&iaely: 
••m  71,  aad  the  similar  counts  down  lo  and 
viiAac  coont  W,  do  not  show  that  the  will- 

~  BHunUeation  therein  alleged  was  made 

~  tbt  aaMtdant  for  his  own  use,  benefit  or 
■■'imstaa,  bol  for  the  use  of  the  association, 
*•■•  M  opiidoD  tlut  they  do  not  alle^  on  of- 
l-vr  eader  section  5209  and  are,  therefore,  in- 
•Aammod  ta*d. 

Th>  ceoBAa  are.  in  our  opinion,  bad  also  for 
"Toaaacy.  Tliey  aver  that  the  defendant 
-"iowl  tbe  abans  of  the  associatioD,  and 
Kl  am  fan  tnst  for  the  association.  This 
t.  wtAoot  further  averments,  is  clearly 
-  "  It  ia  tnie  that  it  Is  poeaible  for  an 
f  associatioo,  with  intent 


£«c?^ 


m  w  DOC  aietvly  a  use  of  the  money 
't  of    the  aiaodation  forbidden  bv 
'    d  misapirilauIOD.  by  which  It 
•■- '-■'-n  conldbede- 


rw^w 


the  c 


^  1  hnn  VT  to  1 10.  inclusive, 

*krt  tm  rtaOar  to  ooont  77,  excerpt  that  th^ 
■^ily>atoOTerihrt  the  act  thereto  charged 
lanono. 


The  counts  last  mentioned,  as  well  as  the 
counts  numbered  from  OS  to  76,  inclusive,  an 
bad  for  the  further  reason  that  they  foil  to  aver 
any  intent  lo  injure  and  defraud  mention^  in 
secdon  S2m.  Tne  Intent  to  injure  and  defraud 
is  an  essential  Ingredient  to  every  offense  speci- 
fied in  the  section,  and  the  failure  to  aver  the 
Intent  is  s  fatal  defect  in  the  counts  in  which 
it  occurs. 

We  shall  next  consider  count  numbered  87, 
and  the  counts  which  ate  similar  to  it.  These 
counts  simply  charge  that  the  defendant,  bein^ 
president  of  the  sssodation,  willfully  misap- 
plied its  moneys  and  funds  by  buying  UierewiU) 
certain  shares  of  its  stock,  with  mtent  to  injure 
and  defraud  the  association  und  certain  persons 
'~  the  grand  Jurors  unknowu. 

The  words  "  willfully  misapplied  "  are,  eo  far 
as  we  know,  new  in  siaiutea  creating  oSenses, 
and  they  are  not  used  in  describing  any  nffeof  e 
at  common  law.  They  have  no  setUedlecbnicsl 
meaning  like  the  words  "embezzle,"  as  used 
in  the  etatutas,  or  the  words  "  steal,  take  and 
carry  away,"  as  used  at  coamton  law,  Th^  do 
not,  therefore,  of  themselves  fnlly  and  clearly 
set  forth  evoy  elem3nt  of  the  offense  charged. 
It  would  not  be  sufficient  simply  to  aver  that 


authorities  we  have  already  dted.  There  must 
be  averments  to  show  how  the  application  was 
made,  and  that  Ij  was  an  unlaw^  one.  These 
averments  the  pleado:-  hai  in  these  counts  at- 
tempted to  make  liy  ckireing  that  the  defend- 
ant paid  out  the  funds  o.'  ue  ossodatiou  in  the 
purchase  of  Its  ovm  stocl^  But  this  is  not,  nec- 
essarily, an  unlawful  use  of  the  funds  of  the 
association.  It  is  cot  evetv  purchase  of  its  own 
shares  by  on  asaocistion  that  Is  forbidden.  The 
very  section  (G201)  and  sentence  of  Ibe  ststute 
which  declares  that  no  banking  association  shsll 
be  a  purchaser  of  its  own  shares,  coDtaius  the 
exception, ' '  Unless  such  purchase  shall  be  nec- 

y  to  prevent  loss  upon  a  debt  previouslv    faT 

'acted  in  good  faith.  This  exception  should 
have  been  negatived  in  these  counts.  Tbe  rule 
of  pleading  as  laid  down  by  Hr.  Chitty  Is,  ihu 
"  When  a  statute  contains  provisos  and  excep- 
tions in  distinct  clauses,  it  is  not  necessary  to 
stale  In  the  Indictment  that  the  defendant  does 
not  come  within  the  exoepdons,  or  to  negative 
the  provisos  it  contains.  On  the  contrary,  if 
tbe  exceptions  themaelvee  are  stated  in  tbe  en> 
acting  clause.  It  will  be  necessary  to  negative 
them  la  order  that  the  description  of  the  crime 
"ay  'n  all  respects  correspond  with  the  slat- 

«.  ■    1  Chitty,. Cr.  L.,  288i,  284. 

Thus,  where  a  statute  declared  that  if  one  on 
tbe  Babboth  day  "  Shall  exercise  any  secular 
labor,  business  or  employment,  except  such 
only  as  works  of  neceedty  and  charity,  lie  shall 
be  punishMi,"  etc,,  a  nef^ve  of  the  exception 
was  hdd  indispensable.  The  aiaU-r.  Barker.  IH 
Vt.,lM:  Bee,deo,Cbm,v.  Jfiw«««,aPick.,188; 
1  East,  Pleas  of  the  Crown,  187;  Spiert  v.  Par- 
ker, 1  T,  R,  Ul  ;  GiU  v,  Scritmt,  7  T.  R.,  27; 
lBIsh.Cr.  Pr.sec.  686. 

The  failure  ol  the  counla  under  consideration 
to  aver  that  tin:  purchnw  of  the  shares  of  the 
anodation  was  not  necessary  to  prevent  loaa 

,  C.oogic 


Sdprexi;  CotjHT  or  the  Ukitkd  States. 


upon  a  debt  prerScnulj  contncted  In  good  faith 
U  a  fatal  defect.  Th«ae  cooots  menij  (^ATge  that 
the  defendant  wiUfiiUy  mbai^died  the  f iuhJb  of 
the  aasodUlon,  and  then  aver  a  use  of  the  funds 


The  result  is,  that  no  offense  i«  deacifbed  In  the 
counts  numbered  from  37  to  S6,  Inclosi've,  and 
that  they  are,  therefore,  Insufficient  and  bad.  It 
also  follows  that  counts  numbered  from  57 
76,  Incluaiye,  which  are  similar  to  the  series  ji 
mentioned,  except  that  they  contain  no  charge 
of  intent  to  injure  and  defraud,  are  also  bad. 

What  we  have  said  disposes  of  all  the  ques- 
tions propounded  to  us  which  it  to  Decei 

that  we  should  answer. 

We  answer  the  first,  second,  seventh  and 
ninth  questions  in  the  afSrmatiTe,  and  the  fifth 
sixth  and  eighth  questions  in  the  negative. 

Fyvm  tiitm  an*v>er*  it  app«art  Siat  all  (^ 
eouTiltfrom  the  tfiirtv-»et>ejith  (o  t/ie  one  ktindrtd 
and  etghttfnth,  ineiuM'rt.  are  xntuglaent  and 
bad.  We,  therefore,  dedine  to  antteer  Vu  t/iird 
and  fourttt  queMtioru,  wkieh  reiale  to  lAe  sum 
count*,  t:  A  V.  fluffo,  18Wall.,13ar85U.  S. 
XSI.,8121. 
■ftue  oopy.   Teet: 

Jamea  H.  HoKeoner,  Qerk,  Sup.  OouR,  U.  F 
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Juritdietion  oner  Hate  daerte    decUion  of  land 

dtpartmeiU — ifueUion  a^ecUng  "--  — 

preemption  nght. 


I.  Thlsoourthaajurlsdicliiia 


wbi 


ilchd 


low  (be  decree 


I  enjoined  fr 


patent  for  land  fTomihe 

I  that  be  held  (he  title  In 

rev  It  to  blm.  and 

. 1  from  pieaeoutiDS  an  aoUou  ot 

founded  on  suoG  patent. 

::.  Tbe  land  depHrtment  is  a  tribunal  appoir  ted 
uy  CoDHten  to  decide  tlie question  whethera  person 
bus  i:if.l  a  prior  preemption  claim,  and  Its  decision 
tlierouD  la  conclusive  everyirbere  elseaaregaidBall 
qiieethinaottaoL 

3.  Tbe  rlgbt  of  a  partf  to  queetloa  (be  equitable 
JLirl.<i'llctlonotaatate  oourt  to  leiiew  the  action  at 
tbe  Hnlted  States  Land  D^nrtment,  belonsa  to  the 
merlti  of  the  case. 

1.  When  a  party  has  filed  Us  decIaiBtion  of  Inten- 
tion lo  claim  tbe  ilgbt  of  preemptloD  for  one  tmot 
of  land,  be  cannot  at  any  Ajture  time  Ste  a  second 
dealoratloD  foranother  tract. 

pjo.  185.] 
SiAmitUd  Mar.  16, 1883.  OteidedApr.  g,  1883. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebrtska, 

The  bill  in  tbto  case  was  filed  In  tbe  District 
Court  for  the  County  of  Lancaster,  Nebraslu, 
by  the  defendant  in  error,  to  recover  a  certain 
tract  of  land. 

The  court  entered  a  decree  dismiadng  the  bill. 
"^  rt  below,  on  appeal,  having  reversed 


Thea 


The  facts  of  tbe  case  appest  in  the  cfiniN 
of  the  court. 

Memr:  O.  M.  T«wliin1w.  £L  £  ftcm 
and  W.  J.  Lamb,  for  plaintifi  in  ermt: 

The  matter  is  one  irhoDy  within  the  dao- 
mination  of  the  I^nd  Dcpaitueu,  and  fts^ 
tenninationB  are  condnslvb 

Joknaan  v.  Tomtteg.  IS  Wall,  86  ffiOT.  $., 
XX.,487).andcaseacited;  Ammtt.  WaOta. 
47Cal..4Sl;  QuiabgY.  Onstea,  IM  T.  S..  43) 
(XXVI.,  800;;  Murruont.  Statmmbr,  104  U-^.. 
213(XXVI.,  741);  Cumtn*  y.  CVr*«».  MCsL. 
888;  ranee  v.  Burfnnk.  101  U.  S.,  514  (XXV.. 
926),  and  ca«es  cited;  Margtia  t.  JVuMt.  lOt 
U.  B.,  478  (XXV.,  800). 

Mettr*.  SmwwsiI  Bhwllwbi'g—  and  J«f 
a.  for  def ent&nt  in  error. 


Mr.  Jv*fic«  KHHj"  delimed  tbe  opinkm  ri 
the  court: 

This  is  a  writof  error  to  tbe  Sapreme  Court 
of  tbe  State  of  Nebraska,  and  tbe  jurisdictipa 
of  this  court  U  questioned. 

The  substance  of  the  oricinal  bill  is  the  ttaK 
court  is,  that,  in  a  contest  for  tbe  rigfat  lo  eolrr 
a  tract  of  land  between  Starka  and  Van  PelL 


ler  Van  Pelt,  shall  bo  decreed  ui  hold  xke 
title  in  trust  for  Slarks  and  convey  it  to  hitn. 
and  be  enjoined  from  proeecutinjr  furtber  sn 
action  of  ejectment  against  plaintS,  which  he 
has  commenced  for  the  land  in  C)Kitrovct»:T. 
Tnat  the  decree  which  granted  this  rdief  de- 
nied to  plaintifls  in  error  the  right  which  tbef 
asserted  under  the  patent  from  the  Cnited 
States,  and  was  a  decision  aeaioat  tbe  title  so 
asserted,  and  is  therefore  within  sectMxi  TOB  of 
tbe  Revised  Statutes,  is  too  well  setded  bj  nu- 
merous similar  cases  decided  in  this  court  to  ad' 
mit  of  further  question.    Jo^nton  t.  Tairtit<f, 


gueiY.  Fritbie,  lOl't.  8.,  475  [XXTI..'90ll. 

Tbe  case  was  tried  in  the  stale  couKupm  uw 
record  of  tbe  proceedings  befon  tbe  \AoA  Of- 
fice, including  the  evidence  on  which  tbe  patent 
was  Issued  to  Van  Pelt  In  the  contest  betwe^ 
him  and  Startts,  with  a  stipulation  iDTolvin"  % 
few  other  unimportant  matters. 

That  record  ^owa  that,  upon  all  tbe  ques- 
tions involved,  tbe  Deportment  decided  in  fa  rof 
of  Htsito,  except  one;  which  was,  that  be  wM 
disqualified  to  make  the  preemirtion  claim  ■ 
was  then  i»oeecuting,  by  reason  of  having  pia 
viously  exerdsed  that  right  in  regsrd  to  oihd 
'inda. 

Whether  he  had  tbns  made  a  filing  of  »  fod 
ler  declaratory  statement  waa  a  quM*i(m  fl 
tact  much  contested  before  tbe  deputment,  S 
regard  to  which  Starka  himself  waa  sworn,  i 
were  also  several  other  witnesses,  and  the  reccj 
of  the  allied  flJinc  waa  also  produced.  Oni 
this  evidence,  IheCommiesiona-  (d  tbe  Oened 
Land-Ofllce  decided  that  be  And  flled  the  pi«i 

IS  decboMion  and  was.  tberefon,  diaqusJiHi 

a  preemptor  of  tbe  land  now  in  controrerii 
On  appeal  to  tbe  SecreUiy  of  tbe  Interior  tN 
decision  was  afOmed,  and  8taA^4dafan  wmsj 
jected  and  Van  Pelt's  allowed  and  Ow  intent  I 


soedtoUm. 


..Coc>^|i 


\'»7  C.  \ 


V.  UtiiTED  States. 


Tte  Scmrcme  Court  of  Nebraska  holda  that 
da  Land  Departmetit  decided  (Ilia  qaeatton  of 
hatnoBtoMtdj,  and  that  Btaib  never  filed  or 
wit  tfaefoRBtf  dedaiatorr  rtatemeot,  Out  he 
m  I  qoaUfied  preemptor  for  the  land  patented 
to  Tib  Pdt,  and  decreea  a  convejance  to  htm 
br  BiUwin  <rf  tbe  legal  title  vested  br  the  pa- 
iw.    aorteT.  aiMrnn,  7Neb.,114. 

li  haa  been  w  repeMadlr  decided  In  thla 
tool,  in  cMca  of  this  character,  that  the  I^nd 
DtsHtment  ti  a  tribunal  appdnled  W  CongKH 
M  Icdda  qaertooi  like  thu,  and  when  flnalfy 
teUed  br  the  offieera  of  that  depaKment,  tbe 
iKMim  U  coochuive  erwrwhere  else  as  re- 
(■di  an  quMtiou  of  fact,  that  it  is  oseleaa  to 
omMa  UM  print  furtbOT.  Where  fraud  or 
btpndHoB  have  been  practiced,  on  the  partv  In- 
MiHfd  or  OD  the  officers  of  the  law,  or  where 
Am  ktterbaTV  dearly  robtakentheUw  of  the 
CMS  ■  apfiUcable  to  ue  facta,  cmirtaotequitj 
Hf  gira  rtStS.  but  tbej  are  not  authorized  to 
Mnuine  into  a  mere  question  of  fact  depend- 
a>  on  cocflicting  erjdence,  and  to  review  the 
^■^  which  tbooe  officers  attached  tosuch  — 


Tbtettey  [rupra];  Oiiton  v. 
.   IS  Wan..  108  [W  U.  8.,  XX.  IS37]; 
Mgwai  r.  fHMt  [tupra];  Shtpieg  v.  Coiean, 

Ik  ease  before  oaisarimplere-examlnatjon 
bf  tta  Stqatme  Court  of  Nebraska,  of  the  erl- 
WMcaca  whldi  the  Conuniasioner  of  the  Land- 
OBea  awl  tbe  Beoetai;  of  the  Interior  decided 
talSMrts  had  made  a  prior  declaratory  stale- 
■■c  for  tte  pnmnption  trf  other  land,  and  a 
KiMdcfthatdeciaion.    7Neb.,  114 

Bta  Bged  npoo  oa  that  a  written  stipulation 
■At  CMS  daacribhigwhat  evidence  ahall be  in- 
tariand,  aad  Oke  right  to  file  written  argu- 
MiM.  Md  that  Betthor  paftr  ahall  be  prelu- 
*ak  by  aar  defect  In  the  pleadings,  but  that 
fttaat  alMll  be  decided  on  its  merite,  is  a 


T  this  stlpnlatioa  was  made  between 
1  of  BaldwtD  and  of  Htarks,  and  is 
N  baaad  by  h.     It  wonld  be  strange,  also,  if 

•»..  .LI-  •■■--irtit  of  the  party  loquea- 

auction  of  the  court  on 
d  not  belong  to  the  merits 


2* 


arteoipt  if  made  to  show  that,  under 

rioa  a<  this  court  in  JoAMonv.  Tamiey, 

.  ictfoB  to  a  double  preemption  does  not 

«»«|M  where  the  land  is  subject  to  entry 

nrtw.     But  tbe  court  was  there  speak- 

'  ifee  cAcct  of  such  former  filing  of  b  dec- 

■  oi  tntcBtion  under  the  Act  of  1841  on 

Ma  afterwards  averted  nnder  the  Act  of 

b  is  aofllciant  to  aay  that  both  these 

*bk  an  othoB  on  thai  subject.  WL-re  con- 

ia   Ike  Revised  Htalutea,  and  section 

reproduction  of  the  law  In 

'^t■  of  the  partiea  here  ac- 

'    when  a  party  has  filed 

.  ;tion  to  claim  the  beueflU 

the  right  of  preenipti<Hi.  for 

«f  la«d,  he  dkall  not,  at  any  fulure 

I  sisiwiil  decbuatioa  for  another  tract. 

>W  «r  rt«  BmprrtM  Ctmrt  of  Sebraika 

mid  A*  emm  nmaniUit  to  that  eovrt, 

~        -      '  of  the  Hit- 


Uiet  Court  for  tJ.e  County  of  Lancaster  ditmitt- 
itatAibm. 
uueoopr.   Tssb 

Janea  B.  HcEennv.  Clark,  Sup.  Oonit,  U.  S. 


EMANUEL  HAHN,  Appt.. 

•. 

UNITED  STATES. 

(See  S.C.,  IT  Otto,  MB-VM.) 

BuTwyar  of  euttomt,  right  to  tho/rn:tf  fmet. 


•  A  peiSOD  wu  SurreroT  o , 

Tror,  If.  T_  a  port  of  delivery  and  not  a  port  of  ea- 
trr.  In  tbe  oolleotloii  ahtrlot  of  the  Clfr  of  New 
York,  from  June  13,  VOi,  to  Mv,  UH-  At  varknia 
UmeadurtiiK  the  period  mm  June  ia,lSI^to  Ji — 
i^  UTl,  tbeie  WBB  a  lurveror  of  austoma  ai  tbe  F 
of  New  York,  whloh  was  a  port  of  entrv,  and  i 
veTOiaof  oustoma  at  two  other  nnta,iniioh  it 
p<»1s  of  deUverv  and  not  porta  at  eoCir.  all  of  t 
ports  behwmsddooUBotloadtatilct.' 
wttbthe  uaUOnn  practice  of  tlie  ti. 
~~it,underseotloslottbeAo(oflC 
UBt—  -'    — ' 


L.,  5U,  the  Searaterr  (rt  the  Ti 

J  tlie  ooOeotor,  navN  oflleerai 

p^or  at  the  Port  of  Hew  jori^  u  ~ 


k  between  June  U; 

lanrvMoratTniy.  Hoeuedthov^tedBtatestn 
— I  Oourtof  Claims  In  Mar,  1817,  dolmlnir  to  shara 
equally  with  the  ooUeotur  and  xito  aareloOcer  at 
tlie  Fort  of  New  Tork,  and  ^I  tbe  sun-eyc-.e  !□  tbe 
dlatclot.  In  sakt  one  fourth,  undco- the  provlsloas  of 
section lotaald  Act.  Asaald  provlsionshad  been 
repealed  by  seodon  i  of  vxa  Aot  of  June  H,  1S71,  cfa. 
asi,  13  Btat  at  L.,  laa,  and  asCooBreas  had  notlDter- 
tered  wltk  suoh  oonstructlon  vridle  Ote  Act  was  bt 
loroe.and  as  tbe  clalmaiit  bad  raised  no  gueatlonln 
regard  to  such  oonstructioo  UDtU  MaroE,  VSi,  and 
had  been  loformetl  by  the  treasuiy  dapanment,  in 
Judo.  18TI,  that  It  adbered  taeuehootiefrucUon,BDd 
had  not  oomDlalood  oealo  iintQ  Haruh,  IStT,  but 
bad  pormltted  moneys  lo  lie  itlMrlliulad  under  such 
new  uoUl  he  sued,  the  Court  ot  Claims  held  that,  as 
auota  ooDBtruotlon  dSd  not  appear  unreasonable,  and 
Diigbt  well  have  been  reached  In  the  exercise  of  u 
■o«md  Judfmeot,  all  the  elraumstanoea  of  tbecasB 
~  aresnofa,  regardlur  theetatuloas  anbtsuoua. as 

Justlfr  tbe  applicatloii  of  tbe  prtndple  of  ■---- 


„,_jttf7l 

pielstloD,  that 


o  onntemporaneoua  oonstrutitlon 


those  who  had  been  onlied  upon  to  oarrj  the  law 
into  eSect  wm<  eiitlU«l  to  vnat  leapeot,  and  It  re- 
fused to  iDtBTfere  with  suoh  oonstrucaoD.  This 
court,  being  satlalled  with  tbo  decision  of  tbe  Court 
(A  Claims,  and  with  tbe  grounds  above  stated  ss  ss- 
slffoed  \if  It  therelor.  sllbmed  Its  Judgment. 

fSo.  223.] 
Submitted  Mar.  SO.  1883.  Decided  Apr.  D,  1883. 

APPEAL  from  the  Court  of  aaims. 
Tbe  history  and  facts  of  the  case  sufflclcnl- 
\j  appear  In  tbe  opinion  of  the  court. 

Mr. 
peUee 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  this  cnnrt  on  an  ap- 
peal by  the  claimant,  Emanuel  U^m.  from  the 
judgment  of  Ihe  Court  of  Claims  finoing  In  fa- 
vor of  tbe  United  States  and  dismisdng  the  pe- 
tition of  the  claimaiic.  The  following  were  Ihe 
material  facts  found  by  that  court:  "1.  On  the 
18th  of  June,  IB72.  the  claimant  was  appolotcd 
Surveyor  of  Customs  at  the  Port  of  Troy. 

■Head  noia  Ojr  Jfr.  JvgHtt  BLaTcnronn. 


,y  Google 
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Oct.  Tmk, 


N.  y.,  and  contiDiied  to  act  u  micli  officer  im< 
til  May  38,  1870. .  2.  During  tbat  period,  firtuu 
June  18.  1872,  to  June  32, 1874,  AlonzoB.  Cor- 
nell was  Surveyor  of  CuBtoms  at  the  Fort  of 
New  York  to  March  81,  1878,  and  Oeoi^  H. 
Sharpe  from  March  81.  1878,  to  June  23,  1874; 
Isaac  N.  Eeeler  was  Surveyor  of  CustomB  at 


the  Port  of  Port  Jefferson;  all  in  the  collection 
district  of  the  City  of  New  York.  8.  There  was 
collected  and  paid  into  the  Treasury  of  the 
United  Stales,  from  the  proceeds  of  fines,  pen- 
alties and  forfeitures  incurred  at  the  Port  of 
New  York,  between  June  18, 1872,  and  April 
28, 1874,  the  sum  of  $8SS,819.40.  and  more,  and 
between  April  28  and  June  22,  1874,  |14,604.tl 
and  more,  after  making  the  deductions  required 
bylaw;  of whicheumH.inihedlstrlbutionmade 
by  the  Secretary  of  the  Treasury,  one  fourth 
part  v/es  paid  to  tbc  collector,  naval  officerand 
surveyor  at  the  Port  of  New  York,  as  such  olH- 
cers,  and  not  as  informers  or  seizing  officers,  and 
none  thereof  was  paid  to  the  claimant,  wht(;h 
distribution  was  mode  in  accordance  with  iha 
uniform  practice  of  the  Treasury  Department, 
under  the  law  of  March2, 1867,  ch.  188, 14  Stat. 


bution  thereof  by  the  Secretary  of  the  Treas- 
ury, one  fourth  was  paid  to  the  claimant  aa  in- 
former or  seizing  officer,  and  no  other  share  was 
[404]  allowed  to  liim."  On  these  facte,  the  claimant 
contends  tbat  under  the  provlsione  of  section  1 
of  the  Act  of  March  3, 1807,  ch.  188, 14  Stat,  at 
L.,  S*6,  he  was  entitled,  for  the  period  from 
June  13, 1872,  to  April  28, 1874,  to  share  equal- 
ly with  the  collector,  the  naval  officer  and  two 
other  surveyors  in  the  collection  district  of  the 
City  of  New  York  In  the  one  fourth  part  of  the 
said  Bum  of  $889,819.40,  and  thus  to  recover  one 
twentieth  pajt  of  said  sum,  and  for  the  period 
from  April  28, 1874,  to  June  23, 1874,  to  share 
equally  with  the  collector,  the  nav^l  officer  and 
three  other  surveyors  in  said  collection  district, 
in  one  fourth  pajt  of  s^  sum  of  $14,004.11, 
and  thus  to  recover  one  twenty-fourth  part  of 
said  sum. 

The  statute  In  qneetion  was  In  these  words: 
"That  from  the  pioceedaof  fines,  penalties  and 
forfeitures  incurred  under  the  provisions  of  the 
taws  relating  to  the  customs,  there  shall  be  de- 
ducted such  charges  and  expenses  aa  are  by  law 
in  each  case  authorized  to  bo  deducted;  and  In 
addition,  in  the  case  of  the  forfeiture  of  Import- 
ed merchandise  of  a  greater  value  than  $500  o 
which  duties  have  not  been  paid,  or  In  case  of 
release  thereof,  upon  payment  of  its  appraised 
value,  or  of  any  fine  or  composition  in  money, 
there  shall  also  be  deducted  an  amount  equiva- 
lent to  the  duties  in  coin  upon  such  mereban- 
dise  (including  the  additional  duties,  if  any), 
whidi  shall  be  credited  in  the  accounts  of  uie 
collector  aa  duties  received,  and  the  residue  of 
the  proceeds  aforesaid  eh^l  be  paid  Into  the 
Treasury  of  the  United  States,  and  distributed, 
under  the  direction  of  the  Secretary  of  the  Treas- 
ury, in  the  manner  following,  to  wit;  one  half 
k)  the  United  6t»tr*:  one  fourth  to  the  petwn 


giving  the  Inf  onnation  vhich  hai  led  to  ndi 
sdzote,  or  to  the  recovery  of  the  fine  or  penalty, 
unrt  if  there  be  no  infonner  other  than  the  col- 
lector,  naval  officer  or  surveyor,  then  to  the  cffi- 
cer  mafcing  the  edmie;  and  the  remaining  one 
fourth  10  beequally  divided  between  Uie  tobeo- 
or,  naval  officer  and  eurveyor,  or  sudi  of  ihoD 
as  are  appointed  for  the  district  in  which  Ibe 
seizure  bos  been  made,  or  the  fine  or  penally  m- 
cnrred  or,  if  there  he  only  a  ooUector,  then  (o 
such  collector." 

The  findings  hi  this  case  show:  <1)  that  the 
moneys  claimed  were  the  proceeds  ol  fines,  pen- 
alties and  forfeitures  Incurred  at  IbePort  of Kew 
York;  (2)  that  the  claimant  was  not  tbesntvey- 
or  at  that  port,  but  waa  mrv^r  ftt  anotbd 
port  in  the  same  collection  district;  (in  Ibat  ibt 
Secretary  of  the  Treasuiy  actually  disiribuled 
one  fourth  part  of  the  distributable  sumstolbt 


'(4)  that  Euch  dWributionwat 
made  in  accordance  with  the  unifoim  praetkt 
of  the  Tieasurj  Department,  under  the  eaid  Ad 
of  1867.  From  th^  findings,  it  ia  to  benndo- 
stood  tbat  It  waa  the  uniform  practice  of  tbc 

!■  Department,  under  the  Act  of  1887, 
bute  one  fourth  part  of  the  proceedt 
of  fines,  penalties  and  forfeitures  imcuned  ii 
the  Port  of  New  York  (such  as  Ibe  prcctedi 
in  this  caae  were),  to  the  collector,  naral  cffi 
cer  and  surveyor  at  tbat  port,  as  sncb  collector, 
naval  officer  and  surv^vr,  such  one  fourth  pal* 
including  any  part  of  any  share  whldi  nn 
___  said  statute  goes  to  the  informer  or  to  th 
officer  maUng  the  seiEure.  The  demand  made 
by  the  clamant  in  this  ease  In  his  pelftitm  hai 
no  refenuce  to  the  one  fourth  part  vhich  ibe 
statute  awards  to  tbe  informer  or  the  selziDg  cf- 
fleer. 

The  controversy  arisea  ovor  Ibe  meaning  td 
these  words  in  the  Act  of  1807 :  "  The  remiin" 
ing  one  fourth  to  be  equally  divided  tetweeii 
the  collector,  naval  officer  and  eurv^or,  otfliIi 
of  tbem  as  are  appointed  for  the  district  ii 
which  the  selzuie  has  been  made,  or  the  fine  c; 
penalty  incurred."  It  is  said,  in  subetance,  ii 
Uie  opinion  of  the  Court  of  Claims  in  ibiacaie 
[Hahn  y.  U.  3.],  reported  In  14  Ct  of  CL,  EOS 
that  the  Secretary  of  the  Treasury,  in  the  f.nc 
tice  spoken  of,  proceeded  on  the  view  that  tt< 
Port  of  New  York  was  the  only  port  of  tntn 
in  said  collection  district;  that  the  Porta  cf  M 
bany,  Troy  and  Port  Jefferson,  though  pcnsii 
said  collection  district  and  ports  of  deliverT 
were  not  porta  of  entry;  that  the  statute  spcti 
only  of  "the  collector,  naval  officer  and  Boiyey 
or;  that  the  words  "  or  such  of  them  as  ar 
appointed  for  the  district  in  which  the  eeizun 
has  been  made,  or  the  fine  or  penalty  inmtTtd' 
could  not  enlarge  the  meaning  of  the  ^ord"fU3 
veyor  "  to  the  plural  sense,  because  it  could  cc 
so  enlarge  the  meaning  of  the  word  "colleticr 
or  the  word  "  naval  officer  "  aa  there  wiw  ti 
one  of  each  of  them  in  any  district;  and  that  tfa 
surveyor  intended.  In  reference  to  cases  like  it 

S resent,  was  the  surveyor  of  the  port  wfaereiti 
nes,  penalties  and  forfeltores  were  {ncumt 
The  court  observed  thsL  as  the  proyislonB  of  il 
Act  of  1807  awarding  Shares  of  forfdtarea  hi 
been  repealed  by  section  fl  of  the  Act  of  Jui 
32,  1674,  di.  m.  18  BtaL  at  L..  160.   uid  i 


WiLLUMB  T.  Jaoksor.    Jackbon  t.  SnczKXT. 


OnoM  h>d  not  Interfered  with  aucti  conalruc- 
mV  tte  Socntary  of  the  Treasuiy  while  the 
An  WM  in  force,  and  u  the  daimant  had  niied 
loqaMlaii  inreardtocuchconstmctlonnntll 
Mnk,  18T4,  and  lud  been  informed  br  tlte 
Tfonrf  Dcfiaitiiunt  in  June,  1874,  that  It  ad- 
knd  u  ndi  ooortniction,  and  had  not  corn- 
flu^  igain  untQ  Hard),  1877,  but  had  per- 
■JOed  nKmera  to  be  distributed  under  Buch 


ldn),theooiiatnKt)On  adopted  had  become  the 
a*  wldch  moat  govern  all  distributions  under 
U(  icL  The  ooort  added  that  such  coustruc- 
nr«did  not  appearto  it  unreasonable  and  might 
nO  ban  been  reached  in  the  exercise  of  a  sound 
luipmst,  and  that,  regarding  the  statute  as 
(■Ufoooa,  aO  the  circumstances  of  the  case 
irt  mtek  «  to  Justify  the  application  of  the 
pikdpb  at  imetprelation  sanctioned  bj  this 
onrtta  r.  S.  T.  i>uj;A.  99  U.  B.,  26S  [XXV., 
33],  that,  "In  the  case  of  a  doubtful  and  am- 
cifiaoi  Ww,  the  contemporaneous  constructioD 
r/ ikMi  who  bare  t«en  called  upon  locarrj  it 
Bto  (Act  te  entitled  to  neat  reroect.  Blaard* 
*  barif,  lSWbeBt.,310,"andwherctbiscourt 
iifMd  lolnleifere  with  such  construction  after 
3  M  bcea  acted  npcm  for  a  long  time.  See, 
•to.  r  &  T.  AJaaitder,  13  Waif.  177  [70  U. 
t..  XX.,  tSlh  PtabtOg  T.  Stark,  16  Wall. .  240 

el  r.  a,  IXI..  811];    Smjithe   v.  Fitke,  3B 
•IL.lair«0U.8.,XXin.,«l;  U.S.v. Moore, 

iir.a,7Brxxiv..58B]. 


HeKacuier.  Clerk.  Sop.  Oomt.  XT.  H. 


SAICUEL  T.  wnjJAMS.  Aw*-, 

HEUAMIK   L.  JACKSON  n  ai. 
BUAHEt  L.  JACKSON  n  u.,  .ippti., 

•tASNIS  K.  8TICKNET,  Admtz.  of  Will- 
uif  SrtcKKKT,  DecBaied. 

Oaa  &  a.  IT  OMo,  eB-4SU 


Mli^kBPBWa  ot  Oa  note,  and  naor^BC 
te  ■Mtar  aaeolad  and  leocitdei]  a  like 
*■»  eana*  A*  paraant of  a  new  Bote  f n 
«  haa  le  k^  br  aaettas  pena(i,wb 
Ma»  tet  «h>  iM  DoM^idbani. 


Mwail 
(  ttOa, , 

reieeertadaaa  Ike  land  tree 

ft**  toaMitoBMB.  bafOn  ha  wonU  BMkatka  loan. 
HittM  Aw^0  tttlewia  to  tbatiMtaa,DDder, 


ouied  was  enlttied  to  prtint^  of  parniHtt  on 
land. 

S.  Upon  a  blU  In  equity  t^  the  holder  of  a  debt 
seemed  bjr  dead  (rf  traat,  to  eet  aside  aieieatenw- 
Uaentlj  eieouted  br  the  tnBtee  to  the  srantor,  t&e 
plaintIB  oannot  have  a  deerae  lor  tlie  paTineat  of 
Us  debt  br  the  trustee  penonallr. 

[Nos.  ao9,^.] 
Argtied  Uar.  n,  1883.    Beeided  Apr.  9. 1883. 

APPEALS  from  (he  Supreme  Court  of  the 
District  of  Columbia. 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 

Matr*.  WIlU*m  A.  BUnrr.  PhlUp  PhU- 
Upe  and  W.  HaOeU  PhiUipi.  for  Wllliuns,  ap- 


Matn.  Job  B»mard  and  Jame*  8.  Bd- 
vardt,  for  Jackson,  Brother  &  Co.,  appelleea 
and  appellants. 

Mtwn.  immmm  M.  Johnnton  and  John  F. 
Banna,  for  Bticknej,  appellee. 

Mr.  Jiutict  Or»r  delivered  the  opinion  of 
the  court; 

This  is  a  bill  In  equltf,  filed  by  Benlamin  L. 
Jackson  and  others,  partners  under  tne  name 
of  Jackson,  Brother  &  Company,  and  beard  on 
the  pleadings  and  proofs,  by  wtuch  the  material 
facts  appear  lobe  as  follows: 

On  the  flist  of  January,  1875,  Edwin  J. 
Sweet  and  bis  wife  purchased  and  took  a  deed 
from  Augustus  Davis,  of  a  house  end  land  In 
Washington,  and  executed  and  ackaowledccd 
a  trust-deed  thereof,  in  which  they  recited  that 
they  were  indebted  to  Augustus  Daris  in  the 
sum  of  98.000  for  deferred  payments  of  Iba 
purcbaee  money,  for  which  tliey'bnd  given  him 
(heir  four  promissoiy  notes  of  (he  same  date 
andMyable  to  bis  oider,  three  for  the  Eum  of 
$1,888.88  each,  and  payable  In  one,  two  and 
Uiree  years  respectively,  and  one  for  the  sum  of 
$S,500  payable  in  three  years,  and  all  bearine 
interest  at  eight  per  cent,  and  by  which  deed, 
in  order  to  secure  the  payment  of  those  notes 
as  they  matured,  they  conveyed  the  land  lo 
Charles  T.  Davis  and  William  Stickney,  and 
Uie  survivor  of  them,  their  and  bis  beirs  and  as- 
signs, in  trust  to  pcnnit  the  grantors  to  occupy 
the  premises  until  default  in  payment  of  prin- 
cipal or  Interest  of  the  notes;  and  upon  the  full 
payment  of  all  the  notee  and  Interest,  and  all 
proper  cosM,  charges  and  commissions,  to  re- 
lease and  convey  the  premises  to  Mrs.  Sweet, 
her  heirs  and  aadgus;  with  a  power  of  sale  up- 
on default  of  payment,  and  a  provision  that  the 
pnichaaer  at  the  sale  should  not  be  bound  to 
see  to  the  anpllcadon  of  the  purchase  money. 
That  deed  ot  trust  was  recorded  on  the  14th  of 
JannjuT,  1875. 

The  notes  secured  by  thatdeed  were  indorsed 
by  Augustus  Davis  and  Chariea  T.  Davis,  bad 


been  held  by  them,  except  the  one  due  at  the 
end  of  the  flnt  year,  which  was  paid  by  the  In- 
donera.  CharleiT.  Darlawasasonandapart- 
ner  of  Angiutua  Davis,  and  was  a  broker  and 
real  eatate  agent 

On  the  lIHh  of  September,  1870,  before  any 
irf  the  oUmt  note*  fell  due,  and  witboat  the 
pUlntUV  kMnrledge,  the  tniMeea,  Darto  and 
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guBtus  6aviB,irbo  joined  in  tile  execution  of  the 

At  or  !>efore  the  some  time.  Sweet  aod  wife 
eropiojed  Charles  T.  DatIb  to  moke  some  ar- 
rangement by  which  the;  could  take  np  those 
notes  and  give  others ruDsingforaloneer time; 
be  went  to  Samuel  T.  WilUamB,  and  offered 
him  the  land  unincumbered .  as  security  for  a 
loan  of  fS.OOO,  payable  in  four  years,  and  bear- 
ing nine  per  cent  mlereat;  and  WllliainB  agreed 
to  make  the  loan,  if  satisfied  by  a  conveyancer'H 
. .  ^  aostract  of  title  that  the  land  was  free  of  all  in- 
[*o*J     cumbrance,  but  not  other  wise. 

On  the  37lh  of  September.  187G,  a  deed  of 
trust,  containing  provisions  like  those  in  the  first 
deed  of  trust,  was  eiecuted  by  Gweet  and  wife 
to  Robert  K.  Elliott  and  ChHrlesT.  Davis  to  se- 
cure the  payment  of  a  note  for  $6,000  in  four 
years  to  lYiUiams,  with  interest  at  the  latc  of 
nine  per  cent.  On  the  38th  of  September,  the 
deed  of  release  and  the  second  deed  of  trust  were 
recorded;  Charles  T.  Davis  furnished  WiUiams 
with  certificates  of  a  coaveyanccr  that  he  had 
examined  the  title  on  the  1  Ah  of  September  and 
found  it  good,  subject  to  the  first  Irusl-decd.  and 
agaia  on  the  S8th,  when  the  only  changes  were 
Oie  release  and  the  second  deed  of  trust;  and 
Wiiliani!!  thereupon  gave  to  Davis  his  check, 
payable  to  Davis' ordei',  for  $G,OGO, which  Davis 
applied  to  hia  own  use,  and  received  from  him 
the  note  of  Sweet  and  wife  for  the  some  amo'int 
;iud  the  trust-deed  to  secure  ila  payment  Nei- 
ther Williams  nor  Sweet  sod  wife  then  knew 
that,  at  the  time  of  the  execution  of  the  release, 
Augustus  Davia  was  not  the  holder  of  the  notes 
">ecurcd  by  the  first  trust-deed.  On  the  2&th  of 
September,  Sneet  and  wife  e:*eculed  another 
trusl-dccd  to  Charles  T.  Davis  to  secure  the  pay- 
ment of  sixpromissory  notes  to  Augustus  m™ 
for  I530.2S  each,  payable  at  iatervals  of  six 
raontjis  from  their  date. 

On  the  37th  of  July,  1877,  thcinterestaue  m 
the  note  to  Wilhams'not  having  been  paid,  the 
trustees,  Elliott  and  Davis,  sold  the  land  by  auo- 
iloD  for  the  sum  of  $G,33S  to  £11 S.  Blackwood, 
who  paid  them  $l,!j35  in  cash,  which  was  ap- 
plied to  the  payment  of  thcinlerest  and  of  other 
charees,  anu  gave  them  Lis  note  for  fS.OOO,  se- 
euroa  by  a  trust-deed  of  the  land. 

The  bill,  which  wa';  against  Williams,  Sweet 
and  wife,  Augustus  Davis  and   Blackwood 


ainst  Elliott  as  trustee  only,  prsyed  that  the 
flse  by  Stickney  and  Charles  T.  Davis,  as 
well  as  all  the  subsequent  conveyances,  nvight 
be  declared  void  as  agsiast  the  first  trust-deed, 
and  tlie  trust  created  by  that  deed  be  declared 
to  have  priority  over  all  subsequent  incum- 
brances; that  Charles  T.  Davis  be  removed  from 
his  trust  and  a  new  trustee  be  appointed  in  his 
stead ;  that  the  land  be  sold  and  the  proceeds  ap- 
plied, under  order  of  the  court,  to  the  payment 
of  the  notes  held  by  the  plaintiifs  and  of  any 
other  lawful  claims;  and  for  an  injunction,  a  dis- 
covery, an  account  and  further  relief. 


had  priorityover  the  second;  adjudgingtbuibe 
first  deed  of  trust  was  fraudulently  ^  ne^ 
gently  released  by  Augustus  Davis  and  Charies 
T.  Davis,  and  wrongful!;  and  n^lgenlly  re- 
leased by  Stickney  and,  therefore,  orderingthu 
the  plaintiffs  recover  against  Augustus  Davit, 
Charles  T.  Davis,  Stickney  and  Sweetaodwiie 
the  amount  due  on  the  notes  held  by  tliem,witli 
interest;  declaring  that  the  note  for  $5,000  h^ 
by  Williams  was  the  first  charge  on  Uu  lind; 
and  ordering  the  land  to  be  sold  and  the  pro- 
ceeds to  be  distributed  in  payin^gofftheincnn- 
brances  in  the  order  thus  estabbshed. 

The  court  at  General  Term  reversed  those 
parts  of  the  decree  which  declined  to  set  Rside 
the  release  and  which  declared  that  WiUiuns 
was  entitled  to  priority ;  and  also  that  part  vbich 
adjudged  that  the  plaintiffs  recover  apunst 
Stickney  the  amount  of  their  debt;  afflnned  it 
in  other  respects  and  ordered  the  p: 


decree  as  gave  priority  to  the  plaintiffs'  claim;    I 
and  the  plaiullna  appealed  from  so  muchas re- 
versed the  decree  against  Stickney. 

By  the  statutes  r^ulating  the  conveyance  of 
res.1  estate  in  the  District  oiCoIumbia,  all  deeds 
of  trust  and  mortgages,  duly  acknowledged, 
take  effect  and  are  valid,  as  to  all  subsecpieDl 
purchasers  for  vshiablc  considenliOQ  without 
notice,  and  ns  to  all  creditors,  from  thetjine  of 
tlieir  delivery  to  the  recorder  for  record;  where- 
as, other  deeds,  covenants  and  agreements  lake 
effect  and  nrc  valid,  as  to  all  persons,  from  the 
time  of  their  acknowledgment,  if  delivered  for 
record  within  six  months  after  their  ezecuiion. 
Any  title  bond  or  other  written  contract  in  re- 
lation to  land  may  be  acknowledged  and  record- 
ed in  the  same  manner  as  deeds  of  conveyance; 
and  the  acknowledgment,  duly  ceitlfiea,  and 
the  delivery  for  record,  of  such  bond  or  contract, 
shall  be  taken  and  held  to  be  notice  of  itieitsi- 
ice  to  all  subeequent  purcbiaeiB.  R.S.,D.C., 

cs.  446,  447,  m. 

The  first  deed  of  trust  from  Sweet  and  wif< 
did  not  give  the  trustees  merelv  a  power  to  re- 
lease the  land  on  payment  of  tne  notes  secured 
thereby,  and  to  sell  ou  default  of  payment;  but 
it  vested  the  legal  title  in  them.  Ardeaseofthc 
land  before  payment  of  the  notes  would  l«  a 
breach  of  their  truat,  and  would  be  unavailing 
in  equity  to  anyone  who  had  knowledge  of  I  hat 
breach.  Tn>.  Co.  v.  Eldreilgt,  102  L.  S.,  543 
rXXVI,,  246].  But  itwouldposs  the Ic^al  title. 
ruyWv.  jFiho,  0Munf.,a58;Ifenv.J>w(™nj<, 
7  Ired.,  IST).  The  legal  title  in  the  land.  Lcing 
in  the  Irusteea  under  the  first  deed  of  trusi, 
passed  by  their  deed  of  release  to  Mrs.  Svteci, 
and  from  her  by  the  second  deed  of  trust  to  the 

uslecs  for  Williams. 

The  first  deed  of  trust  havhig  been  made  to 
the  trustees  therein  named  for  the  bem^i  t:\ 
Augustus  Davis,  and  to  secure  the  pnyiucnt  cf 
the  notes  from  the  grantors  to  him;  nnd  the 
plaintiffs,  upon  the  transfer  and  indotseiccnl  to 
them  of  those  notes,  having  taken  no  preen  uiioo 
to  obtain  and  put  on  reCOTd  an  assignment  of 
his  rights  in  such  form  as  would  be  notice  to 
all  the  world;  the  recorded  deed  of  release,  exe- 
cuted by  him  as  well  as  by  the  trusteea,  reciting 
that  the  notes  had  been  ptid,aiidconvcjriiigthc 
legnl  title,  bound  the  plaintiffs,  as  well  as  Dim- 

"  iu  favor  of  anyone  acting  upon  ttw  faith 

107  r. «. 


Herbiam  t.  Ustted  Statm, 


487-H4 


_   g(  Ikt  Rcocd  ntd  Unonut  of  the  real  atate  of 

If  Ae  pWntifti  wiihed  to  mffect  entMequent 
liiiiliMiii  wbh  Dotloe  of  tbdr  rights,  thej 
Aerid  hire  obtained  ft  new  GODTeyance  or  agrae- 
■ai,  daljr  admowledged  and  recoided,  in  the 
ic(B  cilberof  a  deed  from  the  original  grantors, 
cr  of  •  iVtrhratfcfil  of  trust  from  the  trustcea. 
trii  Ml  arigniiyTtl  from  Augustas  Davie  of 
kit  ■qnlhble'lUacet  la  the  land  as  securitv  lor 
(kptymcatoflbeDoteB.  Therecordnotshow- 

Sihii  taj  p«noa  other  than  Augustus  Davis 
■a;  lolereai  la  the  notes,  or  la  the  land  as 


mbrancer  bod  the  right 
MMiMS  that  the  trastee^  In  executing  Uiere- 
!a«.  bad  acted  Id  accordance  wltli  their  duty, 
Vniiana  is  admitted  to  have  bad  no  actual 
tsoBWae  that  tile  notes  secured  bv  the  first 
na^i^  wen  held  bv  ihc  plaiDtUTs,  or  that 
tk-.- wire  unpaid.  The  knowlel^  of  those  facts 
I*  Cliarlri  T.  Davi!i,  throuch  whom  WlUiamg 
aide  Ac  kiaD,  does  not  biodliim,  because  upon 
UK  rridoioe  Charles  T.  Dnvls  appears  not  to 
Ml*  bm  hi*  afent,  bat  the  agent  of  Bneet  and 

WiUiBa  took  every  reasonable  precaution 
^  oonli  have  been  expected  of  a  prudent  man , 
Mac  adnacia!>  his  money  to  Charles  T.  Da\-is 
!  t  5vBet  and  wife.  He  declined  to  lend  his 
■>««,  imtil  after  he  had  been  f umiHhed  with 

■  aa'waacer'a  afastnct  of  title,  ahowin';  that 
tedBid  at  releaae  from  the  trustees  under  tiie 
tn  deed  at  mnt  and  from  the  original  holder 
!  ibe  notes  aectncd  tbweby,  as  well  aa  the 

vaad  deed  of  troat  to  secure  the  repayment 
'.'  Ik  BtncT  ieot  by  Williams,  had  been  re- 
Tidai.  and  that  the  land  was  not  subject  to 
u'  bcambmux  prior  to  the  second  deed  of 

USA 
It  VIS  soggested  In  argument  thatas  the  first 

a4  li  trust   abowed  Uiat  the   nulex  secured 

tB^  ntn  negotiable  and  vrerc  not  yet  pay- 
>^.  Md  that  thie  land  was  not  intended  to  ne 
^frand  trotn  this  trust  until  all  the  notes  were 
xU.  WQliaiiu  wa«  negligent  in  not  making 
'-tanhxmiiy  into  the  fart  whether  they  were 

'fl^pud.  Bainf  whom  fhould  he  have  made 
t'^jTT    The  IniKlee'  under  the  first  deed  and 

'  iftpaal  hohler  of  the  notes  secured  thereby 
— ■■mufafcly  oKiened  under  their  own  bands 
-aja^i^tfajc  notes  bad  been  paid, and  Sweet 
— t  «"I"  hiviDg  apparently  concurred  in  the 
-•-jia  by  atxvY*'^°g  '!"'  '■*«1  "f  n'lease  and 

■  — iacUui  m-ord.Meertainly  was  not  bound 
>  :k|u>n  of  HD T  of  theffi  ss  to  the  truth  of  that 
'■^.sad  tbrre  was  no  other  person  to  whom  be 

'^  tft^  tar  infonnation,  for  he  did  not 
uv  Am  tfar  iKitea  had  ever  been  ne;^tiated 
■ad  Ra  had  no  rcMaon  to  suppoM  that  they  had 
^*  kns  caaceied  and  deatroyol. 
Ta  rtfti  Winiams  with  constructive  notice 
f  ^  farl'ilui  :b'-  note*  had  not  been  paid,  in 
'  *  ifevare  c  1  any  pnmf  of  knov.Ic-dgc,  frav-d, 
'j?vB<«w)Itfiil  nejrUgenoe,  on  hiH  part,  would 
siisBMi  il  with  the  poipoac  of  the  registry 
->•  ailfc  the  artllMl  principles  of  e<iuily,  and 
'  J  tht  nnvcnieiit  transaction  of  burineas, 
•.^1  i>Htf.  2  Atk..  276:  y^Mtv.  SmiUi.l 
-vO-.JX''.  I  Pbfn..3U;AfTa  SanJcv.  Barry, 
-'MK..«Eq..tan.  aiidL.  R,7H.  L..1SS:  Wil- 

•^ ».  w^,  f  Wan. .  to  r-ra  r.  s.,  xviii..  tsti; 

Vwav    Ttwa^.  IZOMaaB.,&S. 


The  equity  of  Williams  being  at  leaat  equal 
with  that  of  the  plaintiflB,  the  legal  title  held  for 
WlllianiB  must  prevail,  and  he  Is  entitled  to  pri-  • 
ority.    The  decree  appealed  from  is,  in  this  re- 
spect, erroneous  and  must  be  reversed, 

Buttbatdecree,sofflrasitre  fuses  relief  againat 
Htlckney  person^ly,  is  right.  The  main  pur- 
pose of  the  bill  is  lo  set  asiae  the  deed  of  release 
and  to  satisfy  the  plaintiffs'  debt  outof  the  land. 
The  attempt  to  charge  Slicbney  with  the  amount 
of  that  debt,  by  reason  of  his  negligence  in  exe- 
cuting the  release,  is  wholly  inconsisleot  with 
this.  The  one  tresis  the  release  as  void;  the 
other  assumes  thst  it  Is  valid.  In  the  one  view 
Stlckney  is  made  a  party  In  his  capacity  of 
trustee  only;  in  the  other,  it  is  sought  to  cliarge 
him  personally.  Tlie  joinder  of  claims  so  du- 
tinct  in  character  and  in  relief  is  unprecedented 
and  inconvenient.  8hidd»  v.  Bar-nm,  ITHow., 
180, 144  [68  U.  B..  XV.,  168,  1621;  WaUter  v. 
Pmcen.  104U.  8.,  345  [XXVL,  7!»]. 

The  TtmU  it  that  the  decree  appet^ed  from  mutt 
be  rertrted  and  the  rate  remandal,  teilli  dirteliont 
to  enter  a  decree  in  conformity  with  thi*  opinion, 
and  Kithovt  pnjudire  to  an  attion  at  late  or  mil 
in  equity  ajaiiHt  SHtkney. 

Ikeree  Tettrted. 

Mr.  Jvtfiee  Haj-I»a  did  not  sit  in  this  case, 
and  took  no  part  In  Uie  decision. 

IVuempf.  Teat: 

James  U.  HoEenner.  ClBrk,  Sup.  Court,  U.  S. 


JOHN  L.  HERRIAH,  Appt., 
UNITED  STATES. 

(See  8.  C,  IT  Otto.  487-Ml) 


.  A  contnct  with  the  United  States  to  supply 
LOOODounda  more  or  leas,  of  oala,  orsuab  other 
■  ■  -  -  iijpd  tmtn 


mtafat  be  reaulrw 
B  wants  la  a  spedoed  miUtarv 
-"iln  •peoUted  datm.  In  such 
times  SB  tbereoelvtau  ofll- 
le  with  the  knowledte  of  a 
it  with  an3thcTp««aa,blit(lB 
<r,  and  the  United  States  to 
of  oatsand  no  mroa. Milesa 

lanKiuwe  empk>T«d,  but  to 

U  ihemselTea  at  the  same 
yomea&eA  when  tha  contract 


e  breach  by  the  United  States  of 


aod  pay  for  a  qtuntlty  of  oala.    The  Court  ot 
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Claima,  after  hearing  the  case,  dlamined  Uie 
«lalnianf  ■  petition,  and  from  Its  Judgment  thia 
appeal  wat  taken  bj  him. 

Tlie  Court  of  Claims  found  the  foIlowlDg 
facta;  tho  Ch'ef  Quonenoaster  of  tbe  HlUtaiy 
Deportment  of  Dakota  published  an  advertlse- 
ment,  the  parts  of  irfaich,  and  of  the  circular 
therein  referred  to  material  to  this  case,  were  as 
follows: 

"  Chief  Quartermaster's  Office, 

St.  Paul,  Minn.  March  1st,  1BT7. 

Sealed  proposals  in  triplicate,  subject  to  the 
-usual  conditions  nlll  be  received  at  this  office 

•  •  •  untU  la  o'clock  noon,  on  the  2flth 
day  of  April,  at  which  time  the^  will  be  opened 
Id  the  presence  of  bidders  ■  *  "  for  fur- 
nlsbing  and  delivering  of  wood,  coal,  gndn,  haj 
aod  straw,  required  during  the  fiscal  year  com- 
mencing Julv  1,  18TT,  and  ending  Juno  80, 
1878,  at  the  lollowtDg  posts  and  stations,  vU.: 
<Here  follows  a  list  of  me  posts  and  stations  for 
which  the  sapplies  were  required). 

S^arate  bids  should  be  made  for  each  post 
and  for  each  class  of  supplies.  •  •  •  Tlie 
Ooveniment  reserves  the  nghC  to  reject  anv  and 
alltdda.  in biddingfor grain. bidders willstate 
the  lata  per  one  hundr»i  pounds  and  not  per 
"bushel. 

Blank  proposals  and  printed  circulars  stating 
the  kind  and  estimated  quantities  required  at 
-each  post,  and  givingfull  instructions  as  to  the 
manner  of  bid&ig,  conditions  to  be  obaerred 
by  bidders  and  terms  of  contract  and  payment 
will  be  furnished  on  application,"  etc. 

The  drcular  referred  to  contained  these 
clauses: 

"  The  following  are  the  estimated  quantities 
of  supplies  that  will  be  required  at  each  post, 
but  the  Government  reserves  the  right  to  In- 
orease  or  diminish  the  same  at  any  time  dur- 
iog  ttie  continuance  of  the  contract,  and  to 
require  deliveries  to  be  made  at  such  times 
and  in  such  quantidea  as  the  public  service 
may  demand:  Fort  A-braham  Lincoln,  D.  T., 
^,404,000  pounds  oats;  FortBuford,  D.  T., 
:2S6,000  pounds  oats;  Cheyenne  Agency,  D.  T., 
131,000  ponnds  oata;  Camp  Bancock,  D.  T., 
-5,400  pounds  oats;  Lower  Brule  Afency,  D.T., 
84.300  pounds  oats;  Port  Randall,  D.T.,SSS.00O 
pounds  oatsi  Fort  Rice,  D.  T.,  1,000,000  pounds 
oats;  Btandlns  Rock  Agency,  D.  T.,  363,000 
pounds  oats;  Fort  Stevenson^  D.  T.,  00,000 
pounds  oats;  Fort  Sully,  D.  T.,  60,000  pounds 
oats. 

Proposals  are  invited  for  the  furnishing  and 
delivering' of  "grain for  Forts  Abraham  Lin- 
coln, Buford,  Randall,  Rice,  etc.,  etc.,  either 
at  Sioui  City,  Yankton,  Bismarck  or  Fort  Abra- 
ham Lincoln." 

In  accordance  with  the  advertisement  one 
Hall  proposed  to  furnish  4,000,000  pounds  of 
oats,  to  be  delivered  at  Bismarck,  for  92.26  per 
hundred  pounds,  and  the  appellant  proptraed 
to  furnish,  at  the  sameplace,  1,600,000  pounds 
of  oala  at  ¥3.28^  per  hundred  pounds,  a  like 
quantity  at  (3.281,  another  like  quanti^  at 
13.81  and  another  like  quantity  at  h>.S7,  mak- 
ing the  entire  quantity  which  be  bid  to  furnish 
a^  deliver  0,400,000. 

On  May  IB,  1877,  an  award  was  made  to  the 
appellant  for  furnishing  and  delivering  at  Bis- 
marck 1,000  000  pounds  of  oats  at  tS.aS^  per 
one  hundred  pounds.  On  June  87  an  award 
£«2    . 


was  made  to  Hall  for  furnishing  and  ddiTaine 
at  Bismarck  3,920,000  pounds  of  oata  al  ^» 
per  hundred  pounds,  and  on  the  same  (uy  i 
further  award  was  made  to  the  appellant  for 
furnishing  and  delivering,  at  the  same  {datx, 
600,000  pounds  of  oals  at  ^.SStV  per  hundred 
pounds. 

On  June  29, 1877,  the  ccaitract  <»  which  the 
action  was  brougbt  was  ezecated  I>y  tttewpet 
lant  and  by  the  quartermaster  in  behalf  of  the 
United  States.  It  was  made  on  a  printed  Usok 
furnished  l>y  the  quartermaster.  Tbe  flm  tt- 
tide  of  (he  ^reement  was  as  foUows: 

"Article  L  That  the  said  John  L.  Horiua, 
his  beln^  asrigna,  admhUatratots  and  execn- 


tors,  sht^  supply  or  cause  to  be  supfdied  ssd 
delivered  to  tne  quartermaster's  dep«tftment  tt 
the  mllitaiy  station  of  Bismarck,  D.  T.,  «ii 


hundred  thousand  pounds, ,  .. 

oats  at  two  dollars  and  twenty-three  and  sevm- 
sixteenths  cents  ((2.28^)  per  one  hundred 
pounds,  the  oals  to  be  of  good  merchantablt 
quality,  free  from  dirt  or  otLer  fordgn  tnatta. 
and  to  be  delivered  in  good,  new  burlap  sacks, 
each  sack  to  contain  no  greater  qnantiQ  ihu 
128  pounds.or  Buch  otherquandty.  more  or  tea, 
as  may  be  required  from  time  to  time  for  tbc 
wonts  of  said  station,  between  the  first  da;  ot 
July,  1877,  and  the  thlrty-flrst  day  of  Deoeot 
ber,  1877,  in  such  quantities  and  at  such  tioiei 
as  tbc  receiving  officer  may  require.  Pmviojd. 
that  this  contract  is  approved  by  the  command- 
ing generals  of  the  Et^^tment  of  Dakota,  and 
of  toe  MilitaiT  Divinon  of  the  Missouri;  other- 
wise not  nntJl  such  approval  is  obtained." 

The  appellant  had  previously,  in  accoidanct 
with  the  award  to  him,  dated  May  16, 1B77,  en- 
tered into  another  contract  with  the  qnaiter- 
master  acting  on  behalf  of  the  United  States, 
bearing  dale  May  16,  1877,  for  the  delivety  ol 
1,000,000  pounds  of  oats,  which  was  Identicil 
In  terms  with  the  alwve  mentioned  contract  <A 
June  39,  1877,  except  that  the  words  "Or  sncb 
other  quanti^,  more  or  less,  as  may  be  re- 
quired from  time  to  time  for  Che  wants  of  said 
station,  between  the  first  day  of  July,  1 877,  and 
the  3lBt  day  of  December,  1877,  in  such  <^an- 
titles  and  at  such  times  as  the  receiving  (n&cei 
mar  require,"  found  in  article  I,  were  omitted. 

'Two  other  contracts,  dated  June  S8,  ISTT. 
were  made  between  said  quartermaster  artd  said 
Hail,  in  accordance  with  his  said  t^  one  for 


$2.26  per  one  hundred  pounda;  and  in  other 
reroecta  the  two  contracts  were  identical  in  form 
with  those  of  the  iq>pellant,  the  one  flrat  above 
mentioned  having  the  same  wmds  omitted 
which  were  omitted  from  the  appdUnVa  con 
tract  of  May  16,  1877,  and  the  ouier  ooDtaintng 

There  were  deHvoed  at  Bismarck,  as  ondei 
the  two  contracts  of  Hall,  by  parties  other  thai 
the  appellant,  3,11S,A19  ponnds  of  oato,  be 


contracts  r  . 
oats  thereunder,  and  by  July  12,  ISFTl,  h^l  de 
llvered  more  than  1,900,000  pounda  qmciflcxll' 
mentioned  in  the  two  contracts,  the  exoeasbav 
ing  been  received  by  the  acting  asriateDt  quai 
termaster  at  Bismarck,  by  mistake,  andbewa 
paid  InfallforaUtbatbohaddeUvaadL 
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fiotMqomtlf  he  otf«nd  to  deliver  ninfl  car- 
kidi  oToau,  but  Umj  were  refused. 

Xthher  Ibe  raedTUg  officer  aor  any  other  of- 
fBK  fid  lite  dcfeadanta  required  tlie  aiqwllant 
latajifitffat  Uw  muitaofsud  station  any  oth- 
«  tpiuitj  of  oatB  than  that  apecificalljmen- 
tiwd  in  tae  contract  emd  on;  and  the  appel- 
taddid  Do«  aik  to  be  informed  wheUierornot 
aj  {^0  qnaati^  would  be  required,  and  al' 
4ro^  be  repeatedlj  offered  ihe  several  car- 
kmbot  oats  above  mentioned  to  tbe  acting  os- 
■iBt  quarlennaaler,  and  requested  him  to 
ttbihemin  order  to  clear  up  ulhe  hadatBis- 
■Dck.  aodgvt  the  railroad  company's  caraun- 
kadcd,  be  never  demanded  It  as  a  nght  under 

lie  spp^ant  had  the  means  to  deliver  oats 
viiUn  UK  time  meniioned  in  his  contract  to  the 
M  ciieEit  of  the  quantity  detivered  under 
HiO'i  axixnet  by  other  parties,  in  addition  to 
On  which  was  received  from  him,  bad  be  been 

Sind  and  permitted  so  to  do,  and  was  ready 
nUor  to  malie  such  delivery,  slihough  ho 
pn  tbe  Pendant's  offlcers  no  notice  lo  that 
«■«.  util  made  no  other  offers  than  thstabove 

Tke  afqxlla&t  suffered  some  loss  by  reason  of 
Ar  MB-receipt  by  the  defendants  of  the  several 
OPindi  of  oau  above  mentioned,  and  by  be- 

SflWged  to  adl  the  aame  to  other  parties; 
nae  losa  of  profits  wiilch  he  would  have 
■ds  if  ^  tud  delivered  at  the  contract  price 
tniDtbe  extent  of  tlie  quantity  received  by 
Ac  dtfcBdanta  under  said  Hall's  contracts,  in 
sd&iati  to  the  quantity  which  he  did  deliver, 
b]  far  whk±  be  was  pi^d. 
_Jfasn  Jaha  B.  S*nbora  and  a«orc«  A. 


Mkv,  for  appellant. 


Jfr.  JmtUeie  Woods  delivered  the  opinion  of 
Breswi: 

Tkt  coMcntlofi  of  the  appellant  is,  that  un- 
4n  ikat  daaae  of  the  contract  sued  on  which 
pnrrldcd  aa  ftdlows:  "Said  Merriam  shall  snp- 
;(r«D.On  pouads,  more  or  less,  of  oaU  *  *  * 
~  ■  "*  quantity,  more  or  less,  as  may  be 
'  »lo  time  for  tlie  wants  of  such 
«  first  day  of  July,  1877,  and 
*r  tkirty-flm  day  of  December,  1877,  in  such 
fHKicha  aad  M  snch  times  as  tlw  receiving 
'^^  ■«  nqntre."  he  was  bound  to  deliver, 
Bl  Ar  ruled  IMatoi  to  receive,  in  addition  to 
as  i  jn>.eao  for  which  his  bid  was  accepted, 
*J  *iaaai  Beedied  for  Ibe  wants  of  the  station 
**•«■  Ike  datca  mentioned.  And  as  it  ap- 
)«■  b^  tbe  flndinf  of  ttw  Court  of  Claims 
tta  a  hm^B  qoaotlty  of  oats,  over  and  above 
*il  ma^ma  fiMB  tbe  meliant,  was  received 
■  ^^santk  bMwem  llw  dates  mentioned,  un- 
te  An  BBMwrt  made  with  Hall,  and  that  ap- 
pthtgt  oAc*  lo  fnmisli  a  quantltv  of  oats  In 
•MM^  to  tk*  amount  spedfl=ally  mentioned 
hibeconarl  waa  declined,  that  a  breach  of 
Hi  «a«BKt  i»  shown,  for  which  he  is  entitled 
k^MMM.  It  fa  cosrtended  on  behalf  of  the 
TiMM  SmM  thai,  nnder  the  contract  sued  on. 
te  aMsflitf  wn  booDd  to  deliver,  tad  tbe 
fiMr  Mmim  m  receive.  1.600,000  pounds  of 
^  Md  mo  mcKV,  nnlesi  reonlred  to  do  so  by 
*»  fMfkxsMiv.    Tbe  only  question  pre- 

fci  n  om.  r.  a,  booi  87. 


It  is  8  fundamental  rule  that  In  Uie  oonsbuc- 


may  avail  tbcraselves  of  the  same  light  which 
the  parties  possessed  when  tbe  contract  was 
made.  Jfasft  v.  TbwM.  8  Wall.,  680  fTS  XJ.  S., 
XVni,.  BSn,  Barreda  y.  SiMa!,ai  kow.,  161  ,.,_- 
rea  U.  S.,  XVI..  91];  shore  V.  FHson-O  CI.  &  t**"I 
P.,  6B5;  MeDonald  v.  Longbottom,  1  EL  &  El., 
977;  MunfoTd  v.  Oelhing  80  L.  J.,  C.  P.,  110; 
Carrv.  ManUforc,  5  B.  &  8„  408;  Braa>lev  v. 
U.  8..  m  U.  8.,  168  [XXTV..  623]. 

Thus,  in  the  caae  of  iW  v.  Burt.  1 T.  R. ,  708, 
where  a  lease  had  been  made  by  the  plwntiS  to 
the  defendant  of  psrt  of  a  messuage,  togedier 
with  a  piece  of  ground  thereunto  adjoining, 
which  piece  of  ground  was  used  as  a  yard,  and 
beneath  ihe  yard  was  a  cellar,  occupied  by  a 
third  party  <mder  a  lease  previously  grantea  to 
liim  by  the  plaintlfF.  and  the  occupant  of  the 
cellar  continued  to  reddo  In  It  and  to  pay  rent 
lo  the  plalntlfl  for  three  or  fonr  years  after  the 
latter  had  demised  the  yard  to  the  defendant, 
but  his  lease  having  enilred,  and  be  having 
quitted  the  cellar,  Uie  defendant  took  posses- 
sion of  it,  contending  that  the  cellar  had  passed 
to  him  by  tbe  demise  of  the  yard,  tbe  court  held 
that  parol  evidence  of  tbe  sunoundlng  circum- 
stances was  admissible  to  sbow  that  it  did  not 

iss. 

Availing  ourselves  of  the  lirikt  thrown  on  tbe 
contract  in  this  case  by  the  drcumstances  un- 
der which  It  was  made,  we  are  of  of^on  that 
the  constructioo  claimed  for  It  by  the  iqtpellant 
cannot  be  sustained. 

The  specific  quantltv  of  oats  lo  be  deUvei«d 
at  Bismarck,  for  which  the  circular  for  the  In* 
formation  of  bidders  invited  proposals,  was 
4,464,700  pounds.  The  appellant  miaide  bids 
for  6,400,000  pounds;  1,600,000  pounds  ot 
which  were  at  the  price  of  $2.28^  per  hun- 
dred pounds,  1,600,000  at  fS.S&t  per  hundred 
BiunoB,  and  tbe  residue  at  stfl]  higher  prices, 
is  bid  for  1,600,000  pounds  at  19.28^  per 
hundred  pounds  was  tbe  only  bid  made  by  him 
which  was  accepted.  The  bid  of  Hall  was  at 
the  same  time  accepted  for  3,630,000  pounds  at 
tS.33  per  hundred  pounds,  and  contracts  were 
made  with  him  for  the  delivery  of  that  amount. 
It  thus  appears  that  the  lowest  bids  were  ac- 
cepted nncl  contracts  made  In  accordance  there- 
with. The  contracts  made  with  Iwlh  tbe  appel- 
lant and  Hall  were  Identical  In  form.  The  bids 
accepted  fell  a  llltle  short  of  tbe  entire  quan- 
tity tor  which  bids  were  asked.  The  appellant 
now  Insists  that,  by  reason  of  tbe  clause  In  his 
second  contract,  bv  which,  in  addition  to  the 
specific  quantity  of  oats  therein  mentioned,  ho 
agreed  to  supply  such  other  quantity,  mor«  or 
less,  as  mlcht  b«  reanlred  for  the  wants  d  said 
station,  and  which  also  was  found  lo  the  second 
contract  made  with  Hall,  the  United  States  were 
bound  lo  receive  from  blm  oats  for  which  his 
bid  was  not  acceded,  and  for  the  ddivery  of 
which  the  bid  of  Hall,  lowerthan  hisown,  was  [4431 
accepted.  It  is  perfectly  dear,  from  these  dr- 
cumatancea  that  tbe  officers  of  tbe  Cnfted  Blatea 
who  bad  this  matter  In  charge  did  not  under- 
stand tbo  cmitract  with  ^peUaiU  >•  hs  now 
S4  MS 
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claiins  to  coDBtnie  it.  In  other  woidc,  th^  did 
not  Intend  to  contract  with  two  diflfliBDt  per- 
sona for  twice  the  quantitr  of  oats  needed  for 
the  wants  of  tlie  station.  Nor  did  they  intend, 
after  making  awards  to  two  different  bidders 
for  specific  quantities  of  oats,  to  disieKard  the 
awmda  and  enter  into  cuntracts  by  wMch  tlw 
hi^er  bidder  should  supply  all  the  oats. 

We  thiuk  the  facta  found  by  the  Court  of 
Claims  show  also  that  the  construction  now 
daimcd  by  the  appellant  could  not  have  been 
bis  understanding  of  the  contract  when  it  was 
made.  The  advertisement  calling  for  bids  an- 
nounced that  they  would  be  opened  in  the-prea- 
ence  of  bidders.  Tlie  appellant  bid  to  funilsh 
6,400,000  ponods  of  ocUs.  His  bid  was  accepted 
for  only  1,600,000  pounds  out  of  the  4,464,700 
pounds  for  which  bids  were  spedflcally  iavited. 
On  the  same  day  on  which  the  contract  sued 
on  was  executed,  the  same  quartermaster  exe- 
cuted two  contracts  with  Hall  for  the  oats,  the 
farnlahing  of  which  had  been  awarded  to  him. 

It  is  not  spedflcally  found  by  the  Court  ot 
Claims  that  tne  appeliant  knew  that  the  bids  of 
Hall  for  nearly  all  the  oats  needed  at  the  sta- 
tion, not  awarded  the  appellant,  hod  been  ac- 
cepted, nor  tbat  he  knew  that  contracts  had 
been  made  with  Hall  for  the  delivery  ot  the 
oats  in  accordance  with  the  awards  made  to 
him.  But  he  knew  ttiat  his  own  bid  was  ac- 
cepted for  leas  than  half  of  the  quantity  for 
which  bida  were  invited.  He  must  have  known, 
therefore,  that  he  had  a  aucGeaaful  competitor 
in  the  biddings,  and  be  most  have  known  that 
a  contract  had  been  made  with  his  successful 
competitor  for  the  delivery  of  the  oats  for  which 
the  Did  of  the  latter  was  accepted;  for  the 
printed  circular  informed  him  that  the  bidder 
whose  proposal  was  accepted  would  be  required 
to  enter  into  a  contract  to  perform  hia  bid.  and 
he  himself  had  been  required  to  execute  a  con- 
tract to  deliver  the  oats  which  it  was  awarded 
to  him  to  fumish. 

These  facts  beiitg  known  to  appellant,  he  could 
not  have  undciatood  the  contract  sued  on,  which 
was  mode  on  the  same  day  as  the  contract  with 
Hall,  as  he  now  contends  it  should  be  inter- 
preted. If,  therefore,  the  circumstances  sur- 
rounding t^  making  of  the  coiiiract  were  such 
that  neiuer  party  to  ft  could  have  construed  it 
as  tlie  appellant  now  claims  it  should  have  l>eeD 
construed,  wemostiejectthatconstruction  and 
seek  one  fairly  justified  by  the  language  of  the 
coDtract.moreconsistentwitb  the  circumstances 
of  the  case.  Under  the  light  of  these  drcum- 
staoces,  it  is  clear  that  the  contract  bound  the 
appellant  to  deliver,  In  addition  to  the  apedflc 
quantity  named,  such  other  quantity,  more  or 
■ess,  of  oats,  as  might  be  needed  from  time  to 
time  for  the  wants  of  the  station,  and  as  be 
mi^t  be  required  to  deliver. 

That  eudi  was  the  appellant's  understanding 
of  the  contract  is  evident  from  the  further  fact 
found  by  the  Court  of  Claims,  that  the  appel- 
lant never  asked  to  be  Informed  whether  or  not 
any  other  oats  above  the  qnantl^  spedflcallv 
mentioned  in  his  contract  would  oe  requlrea; 
and  when  he  offered  the  nine  car-loads  of  oats 
to  the  receiving  officer  be  requested  bim  to  take 
them  in  order  to  clear  up  all  he  had  at  Bismarck 
and  get  the  railroad  company's  cars  unloaded, 
but  never  claimed.that  he  bad  the  right  to  de- 
liver the  oats  under  his  contract.  It  is,  tbet«- 
6SA 


fore,  plain  that  the  fnterpretatiOD  he  now  pule 
on  his  contract  is  an  afterthourikt,  and  is  not 
the  interpretation  put  upon  it  t^  the  pailiea 
when  it  was  executed. 

The  construction  we  have  put  upon  the  con- 
tract does  no  violence  to  Its  language.  The  pro- 
vision that  the  oats  required  for  the  wsntx  of 
the  station,  over  and  above  the  quantity  iipedfii;- 
ally  mentioned  in  the  contract,  were  to  be  de- 
livered in  such  quantities  and  at  such  timeB  t 
the  receiving  officer  might  require,  maj'  well  bt 
coDsinied  to  leave  with  that  officer  a  discretion 
to  coll  for  the  additional  oats  or  not,  as  in  his 
judgment  they  were  or  were  not  neceMarj  for 
the  wants  of  the  station;  and  if  he  required 
none,  the  appellant  was  bound  to  deliver  and 
the  United  States  to  recdve  none. 

We  are  of  r^iiuon  that  t/u  Court  of  Cldi'inj 
ua«  right  in  ntminiag  the  petition  of  tM  app^ 
larU.    Iti  judgment  hmu^  ther^'on,  be  affinntd. 

True  copy.     Teet; 

Jamee  H.  MoKenney,  Clerk.  Sup.  Oourl,  C  &. 


UNITED  STATES,  T^., 
EDWARD  P.  CURTIS. 

(Bee  B,  C,  17  Otto.  m-OtJ 

indietmmt  againt  officer  <^  nofiMtof  funk, 

*I.  Prior  to  tbepena«eaf  tbeActorFetvauyK- 
ISei.  n  Stat,  at  L.,  as:,  Dotaiia  pnblio.  In  tlkese^tnl 
Btatn  liad  no  authority  to  odnilDteter  to  otGnr?  ol 
national  baoklnic  aaBodatioQa  tho  oatli  requlioil  by 
KHtloo  sell  ofuie  Keiised  Btatutca  of  the  LniWd 
etatea. 

S.  An  fttdkrtoient  against  on  officer  of  a  natknU 
bank  under  section  Sns,  tor  b  wQIfuIly  f >lM  dect*- 

EEll,  verified  by  hla  oath  a£[iinlMered  by  a  Dottir 
publlu  of  aState  prior  to  the  AotoC  Februory  3*. 
ISSl,  cannot  be  sustained.    By  eectloD  SK  li  v~~ 


r requireil 

by  at  iMst  Ute  laws  ol  the  United  Stalo.  and  be  ad- 
ministered by  soiDo  tribunal,  otEoeK.  ot  pfpcn  ku- 
thorlied  by  such  laws  to  odmintna'  oaths  In  T^foa. 
ot  the  pominilBr  nutxera  to  which  It  relatee. 

[No.  408J 
Arsw^  Mar.  15.10,  ]S8S.  Deeided  Apr.  9,  ISfS. 


ed  States  for  the  Eastern  District  ot  Miaouri. 

The  history  and  facts  of  the  case  suffidemly 
appeorin  tbe'opinion  of  tbe court. 

Mr.  mUlABA.  KkoiT'  -J<A  AU^GtiL. 
for  plainljff. 

Meteri.  Cheater  H.  Kram  and  J.  B.  2fea- 
derton,  for  defendant; 

A  state  officer,  not  authorized  by  statute  of 
the  United  States,  cannot  lawfully  adm: 
•Head  notes  by  Mr.  JutUee  lli.Bi.AX. 


tninUtered  bi  competent  oulhornir  to 


. the  oriine  of 

lurt  have  Jurladlctlon  of  the  su 

>wer  to  admlnMer  dbUu.    U.  S.  v:  Ballin-.  ail  r.t. 

Pet.),Se;llonl«oinery  v.8taIe,10Olito,a0:Baue 

Hayward.1  NoU*  MoC-,HaiBlste  V.  Purloov.M 
__e..  W;  Stelnson  v.  Slate,  a  Ter^..  sa ;  Oom.  i. 
Knigh t,  12  HasB.,  STt  J  Oooner  V.  Com-,  E  Vo.  cas.,  30: 


r.  Alexoniler,  l  Hawks,  IBE:  ( 


Btato  V.  Alexander,  i  Hawks,  IBE:  BBaie  v,  Wjmt,  , 
Hayw.  (N.  O.SS:  Ardeo  v.  Btate,  11  Oram..  Mi;  B«. 
V.  Lawtor,  a  Oox  C  C 1B7 .  Lavey  V.  Bee  IT  QViB^ 


United  States  t  CuitTiB. 
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, J  bj  the  Uwa  ol  the  United 

9Ma^  V  M  to  mske  Uw  af&uit  guUt^  ot  per- 
Jnr.  if  be  nremr  falaely.    It  moM  be  Mcepted 

■ '  propoeitioD  in  thia  COM,  tbit 

a  the  oScer  rnnit  reeolt  from 


»--  f.  abUt.  8  Bleckf^  IM;  8taU  r.  aug- 
MTri,  1  Hott  &  >L ,  U4:  Joabra  t.  Humphrtv, 
1  Mm..  tfSi  (7.  A  r.  Bail^,  9  Fet.,  288;  J. 
Melma't Op.;  PtupU  t.  TVocm,  1  P&rker,  C. 
B-.tU. 

Mr.  JhMm  »"■"  delivered  the  opinion  of 
teeonit: 

nii  eaae  come*  before  ua  on  a  certificate  of 
d*WnnaaUi  oertain  quesdonsof  law  arisin|;in 
kcnataial  pfoaecntion  againat Edward  P.  Ciir- 
Bi.  bawd  npoo  tecUons  S2n  and  5392  of  the 
Bnimi  Sunnea  of  the  United  Blatea. 

Tke  flm  of  tboae  aections  provides  that  every 
MJoaal  banking  sMociatlon  "Shall  make  to  the 
C^napmller  of  the  CarreDcjr  not  lew  than  five 
immdnfiiweach  year,  according  lo  the  form 
*nrli  ■■f  be  p«vacribed  by  him,  verified  bj 
Ha  ualh  or  afflrmaUon  of  the  preajdent  or  caah- 
ia  m  neb  MWdstlon,  and  attested  by  the  aig- 
MRre  td  at  kaat  three  of  the  directors.  Each 
■^  rnort  duUl  exhibit  in  detail,  and  noder 
ypHatoe  beads,  the  resources  and  liabiliHes 
"ifaraaaociaiionatihecloaeof  bueiDenonany 
raM  day  by  lilni  ^«cUed:  and  shall  be  trana- 
■■aed  to  ibe  comiKroUer  vithin  five  days  after 
IW  nerfpa  of  a  naueat  or  requIriUon  tnerefor 
b^  Ua.  atid  inlbe  same  farm  in  which  It  is 

W  (a  tlte  comptroller  shall  be  published  In  a 

r  irbae  aocti  aMOciatiOD  1b   estab- 


S3^' 


1  SIBS  pmvldee  that  "Every  person 
■tD;  hsrtu  taken  an  oath  before  a  competent 
■Awal.  oBoerorperaoD,  In  any  case  in  which  a 
law  of  Ika  Coiled  Stales  authorizes  an  oath  to 
toada^alaaefed.  that  be  will  testify,  declare,  de- 
tam.  or  CtrtHj  truly,  or  that  any  written  teeti- 
■■■y,  dcdafBtkni,  depoajilon,  or  certlllcale  by 

' '     ~~  d  h  true,  willfully  and  contrary 

'  '  ~  »  aubscribes  anv  material 


r  wUcb  be  does  n 


I  believe  ti 


n  twothouaanUdolUrs,  and 
M  tapnanainent,  at  bard  labor,  not  more  than 
l*«  ytBim:  and  aball,  moreover,  thereafter  be 
aiiMhe  o<  giving  tcstlliKHiy  in  any  court  of 
1*  VHMd  Stales  notll  such  time  as  the  ]udg- 
DMI  acateat  him  la  tevenwd." 
Thwillfally  falae  declarations  or  statements 


which  the  detendaDt  la  charged  to  have  made 
are  contained  tn  several  written^ieporla  trnne- 
mitled  to  the  Comptroller  of  CoiTeiiCT  by  the 
National  Bank  of  the  State  of  HIssoiitI,  in  St 
Louia,  inpursoance  of  aectionSSll.and  tothe 
truth  of  which  declarationa  or  atatementa  Cur- 
tis, as  cashier  of  that  bank,  made  oath  belores 
notary  public  within  and  for  the  county  of  SL 
Louis  In  that  Slate.  These  declarationa  or  state- 
ments relate  to  the  conditior  if  (be  bonk  m  to 
losna,  discounts,  checks,  cash  itema.  overdrafts, 
indlvidoal  deposits  subject  to  checks,  anndua 
fund,  currency  on  deposit,  and  moneydoe  nom 
that  oBBociation  to  oUier  nariniuJ  banka.  Tlw 
indictment  containa  Bve  counts,  which,  aa  lo- 
apects  any  matter  now  to  be  determined,  do  not 
BubstantlallvdiITeT,ezceptastothesevenldates 
whentheaUegedoathaweretoken.  Thoaedotea 
were.  July  IS  and  Oct  10, 1876,  and  Jon.  IS, 
Jon.  26  and  April  S,  18TT. 

The  controlling  question  is  aa  to  the  aathor- 
ity  of  the  notary  to  administer  the  oaths,  upon 
the  falsity  of  which  the  indictment  is  laid. 

It  is  fundamental  in  the  lair<d  crimlital  pro- 
cedure that  on  oathbefononeiriiobaaiiDktgal 
authority  to  administer  o(^ot  aimbllcnatiun, 
or  before  one  who,  althou^  authorised  to  ad- 
minister some  kind  of  orais,  but  not  the  one 
which  is  brou^tln  queetion,  cannot  amotut  to 
perlury  at  common  law,  or  aut^ect  the  par^ 
taking  it  to  prosecution  for  the  statutory  offense 
of  willfully  false  swearing.  1  Hawk.  P.  C.,b. 
1,  ch.  27,  sec.  4,  p.  480,  eth  ed.  by  Curwood; 
Roacoe,  Cr.  Bv.  7th  Am.  od.,  p.  817;  3  Whart. 
Crim.  Law,  ecc.  3211;  2  Arch.  Crim.  Pr.AH., 
8th  cd.,  p.  1722.  If,  therefore,  Curtle,  st  the 
time  tiic  several  oaths  alleged  to  be  false  were 
taken,  was  not  auihorlted  bv  the  laws  of  the 
United  Stales  to  lake  them  before  a  notary  pub- 
lic, he  cannot  be  proceeded  aj;;^nat  under  sec- 
tioD5S92.  TheBlatute,incoDfonnitywithBnes- 
tsblished  rule  of  crimkial  law,ezpreK<ty  declaree 
that  the  oath  must  be  taken  before  some  "com- 
petent tribunnl,  officer,  or  person,"  Tbiadoea 
not  necessarily  mean  that  the  tribunal  by  which 
the  oath  is  administered  shall  have  been  crested 
by  the  government  which  required  It  to  be  tak- 
en, nor  that  the  officer  who  administci  s  it  shall 
l>e  an  officer  of  ttiat  govommcot.  Bui  lite  slat- 
ulc  does  mean  that  Uie  uutt)  must  bo  permitted 
1)1  required,  by  at  least  the  laws  of  the  United 
Blatea,  and  be  adminUtered  by  some  tribunal, 
otScer,  or  person  authorized  by  such  laws  to  ad- 
minister oaths  in  respect  of  the  particular  mat- 
ters to  which  It  relates.  So  ttiat  the  underlying 


r.Ut:p.Ct»i.Cf.,Mlli  Wood^CkBe,4C.H. 


.  t  dot.  tY.  iLnJ;!  Hawk.  ] 
Mte  r.  HKTnTS.  1  Sott  ±  U<.-C. 
ICaiBp.,d^;Mulrv.6latc,BBUi 


at :  Bute  V.  OaUUnont,  t  Ired.,  S71 ;  State  v.  WcOna- 
kej'iSlIcConl.aJBi  Jackson  v.  Uumphivf.lJobiM., 

If  the  court  baa  JuTladlcticin.lt  mo;  twoomnltted, 
thouKh  the  prooeedlDaa  are  not  strlcUr  iwnjlar. 
mate  v.  Hall,^  Blaokf ., » ;  State  r.  LavaHeyriS  Mo.. 

Where  Uiere  Is  no  JuriKliotloD  or  offloer  acted  be- 
yond his  JuiiadlDtlon,  there  can  be  no  ounvlctlon. 
8tate_v._ Ifujjong.  »  Mc   flS;  Beir.  v     " —  ■■  " 


nuculed  mere  onn  be  Btate  v.  rurJona.  »  Mc,  flS ;  Bea.  v.  Row.  11  Up, 
T.Tracr.aWeDd.,»tL  Ckn.CP..  aJ7:  Reg.  V.  Atklnsun.  IT  Un.  C^c.  C  P. 
a  book  other  than  the    aXL 


Ifm^pmrtieimamM^riaMH^iMBMlimji^  \  Nor  can  there  be  where  the  portr  admin  Islertiw 
|aiWBfcteikBBaiB.bTand.  Pnqilev. Oook, S  I  theoatli  bad  noBUihortiT:  ibeomcermust  bedulv 
k.  <.«:  K.  C- U  taftL.  »I.  muthorUBdtOHliiUnMcr  It.    2  Bleti.  (C.  L.).  (Uhed:, 

~  MbvprndkaudofaDaOdavltawom  i  sec.  1017;  Morr^  v.  People.  8t  IlL,  MS:  Rtatc  v. 

■■'■ • — ■—  " ■  'n  Ihel  HcCroakey.  SMcCoi-l-SWifltateT.  Dayton.SlN.J., 


n-resident  ot   W:  Stewart  \.  B(ate,t  Tea.  Ct.  App.,'l84:  Slate  v; 

•5?»t  *E«~^hlaap-^weILttTei..M7:»lcOrop>rT.Aaite.l^nd.,  IW; 
C-.    O?"'-  *■  Huabos,  ft  Allen,  «•;  Lambert  v.  Petnle,  • 
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B(ate,e  Tea.  Ct.  A 

"~    "-OiHor  T.  naite,!  . , 

1, 4W;  Lambert  v.  People,  • 
Hanks.30ar.  t  P.,«l«:llea. 
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question  is,  whetlier  the  notu;  public,  whose 
commimioii  ia  from  tlie  State,  was,  Bt  tlie  re- 
spectire  dates  of  tlie  oaths  taken  by  Curtis,  au- 
thorized by  the  laws  of  the  Unltad  Btatea  to  ad- 
minister audi  oaths. 

This  question  we  are  constrained  to  answer 
In  the  negative.  We  are  not  aware  of  any  Act 
of  Congress  which  rave  such  authority  lo 
taries  public  in  theaiSercot  States  at  the 
etaldstesglvenliitbelndictment.  The  Assistant 
Attorney-General  insists  that  such  authority 
may  be  found  in  section  1778  of  the  Revtica 
Btatules .which  declares:  "Inallcaseslnwhicb, 
under  the  laws  of  the  United  States,  oaths  ot 
acknowledgments  may  aowbe  taken  or  made  be- 
fore any  justice  of  (he  peace  of  any  State  or 
Territory,  or  In  the  District  of  Columbia,  fliey 
may  also  be  taken  or  made  by  or  before  any  no- 
tary public  duly  appointed  in  any  State,  district 
or  Territory,  or  any  of  the  comnflsaioners  of  the 
circuit  courts,  and,  when  certified  under  the 
hand  and  official  seal  of  such  notary  or  com- 
miaaioner,  shall  have  the  same  force  and  effect 
as  if  taken  or  made  by  or  before  such  justice  of 
the  peace." 

Toe  authorltv  of  the  notary  to  odministar 
these  oaths  to  Curtis  cannot  be  derived  from 
that  section,  unless  at  the  dates  in  gue8tioii,tbey 
could,  underthelawsof  the  United  States,  have 
been  taken  before  justices  of  the  peace  in  Mis- 
souri. But  the  latter  officers  had  no  such  author- 
ity by  any  federal  statute  to  which  our  attention 
has  becai  odled,  or  which  we  arc  able  to  And. 
Section  1776,  so  far  as  notaries  public  are  con- 
cerned, embodies  the  aubstance  of  similar  pro- 
visions in  the  Acts  of  Sep.  16.  1660,  9  Stat,  at 
L.,  468,  and  July  89,  1854,  10  Stat,  at  L.,  815, 
see.  1.  and  June  23,  1874,  18  StaL  at  L.,  186, 
sec  20.  Butnolliinginthese Acta.evenifthey 
remained  in  force  after  tlie  adoption  of  the  Re- 
Tised  Statutes,  supports  the  authority  ezerdsed 
by  the  notary  public  who  administered  these 
oaths  to  defendant. 

Counsel  for  the  United  States  further  insbta 
that  a  proper  construction  of  section  1778  will 
authorize  anotary  public  In  any  Stale  to  admin- 
ister oaths  to  officers  of  national  banking  asso- 
ciations; when  making  reports  to  the  Comptrol- 
ler of  the  Currency,  if  justices  of  the  peace  may 
kwfuUy  do  so  in  this  district.  But  in  our  Jud. 
ment  nosuch  interpretation  of  that  provision 
admissible.  What  Congress  intenced  by  that 
s^:;tlon  was  to  give  notaAes  public  In  their  re- 
spective States  the  same  aumority.  in  the  ad- 
ministration of  oaths,  as  Is  given  under  the  laws 
of  the  United  States,  to  justices  of  the  peace  In 
the  same  States;  and  lo  notaries  public  in  this 
District  the  same  authority,  in  administerlnK 
oaths,  which,  under  the  laws  of  the  United 
States,  might  be  exercised  by  justices  of  tbe 
peace  In  this  District.  We  have  seen,  however, 
that  justices  of  tlie  peace,  in  the  several  States, 
had  not  beeen  given  such  authority  by  any  pro- 
vision In  the  Revised  Statutes,  or  by  any  Act  of 
Congress  prior  to  their  adoption. 

Nor  can  any  support  for  the  indictment  be  de- 
rived from  tbe  Act  of  August  15,1876, 19  Stat,  at 
L..SOS,  which  decltkres  "That  notuies  public  of 
the  several  States,  Territories,  and  the  District 
of  Columbia,  be,  and  thJcy  are  hereby  author- 
ised to  take  depo^tions,  and  do  all  other  acts 
in  relation  to  taking  testimony  to  de  used  in  the 
courts  of  the  United  States,  take  ackoowledg 
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ments  and  affidavits,  in  the  same  manner  ud 
with  the  same  effect  as  commlasionen  of  Uw 

United  States  Circuit  Courts  may  now  lawfully 

The  power  of  commissioners  of  tbe  dicuii 
courts  did  not,  at  tbe  passage  of  that  Act.  ei-  [ 
tend  to  the  taking  of  oaths  to  reports  by  (ffliM) 
of  national  banks.  They  could  take  affldavits 
when  required,  or  allowed  in  any  dvO  ctiue 
in  a  circuit  or  district  court.  Rev.  Stat.,  mc 
945;  Act  of  Feb.  SO,  181S,  2  Stat,  at  L.,  679,  mc 
I;  Act  of  March  1,  1817,  8  Stat,  at  L..  SSO;  ot 
administer  oaths  where.  In  the  same  Stale,  un- 
der the  laws  of  the  United  States,  oaths,  in  like 
cases,  could  bo  administered  by  justices  of  Uk 
peace.  Rev.  StaL,  sec.  1778;  or  thev  could  lake 
evidence,  affidavits,  and  Moof  of  debte  in  pio- 
ceedingB  In  imnkruptcy.Rev.  Stat.,  sees.  GODS, 
n076;  Actsof  March  2, 1867,  U  StaL  at  L,S2;; 
July  27,  1868,  10  Stat,  at  L.,  828,  sec  8;  and 
June  n,  1874,  18  Stat,  at  L.,  186,  sec.  £0.  Bni 
the  authority  of  commissioners  did  not  extend 
to  such  oaths  as  were  administered  toCmtis. 

Our  attention  is  called  by  counsel  for  the  Oot- 
omment  to  U.  S.  v.  BaiUg,  9  Pet.,  288.  Thai 
case,  it  is  claimed,  furnishes  ample  eround  for 
an  implication  that  the  notary  pubuc  who  id- 
ministeied  tbe  oath  In  this  case  was  folly  em- 
powered to  do  so.  We  do  not  so  interprel  tiat 
decision.  Tbnt  was  an  indictment  for  fake 
swearing.  It  was  based  upon  an  Act  of  Con- 
gress which  provided  that  if  any  person  slull 
swear  or  affirm  falsely  touching  the  eipenditurc 
of  public  money,  or  In  support  of  any  claim 
OgalnBt  the  United  States,  he  should,  upon  con- 
viction, suffer  as  for  willful,  corrupt  pojuiy. 
The  alleged  false  oath  was  adminiMered  before 
a  justice  of  the  peace  for  the  Commonwealth  d 
Kentucky.  It  was  admitted  that  there  was  no 
statute  of  the  Unitod  States  expressly  empow- 
ering a  justice  of  the  peace  to  administer  the 
oath  taken  by  Bailey.  But  theauthorityof  tbst 
ofScer  was  sustained,  upon  the  ground  that  the 
Secretary  of  the  Treasury  had  previously,  and 
as  incident  to  bis  duty  and  authority  under  an 
Act  of  Congress,  established  a  regulation  per- 
mitting affloavits  In  support  of  claims  uwnst 
tbe  United  Slates  to  be  made  before  justices  of 
the  peace.  Eiceptforthatregulotion  thecooct, 
it  is  manifest,  would  not  have  sustained  the  in- 
dictment in  BaiUjft  Gate. 

Theconclusion.therefore.isnottobeavraded, 
and  it  will  accordingly  be  certified  to  the  court 
below,  that  the  alleged  false  oaths  of  tbe  de- 
fendant were  not  tak^n  before  an  officer  com- 
petent, at  the  time,  under  the  lawsof  the  United 
States,  loadministerthem.  The  absence  of  each 
authority  In  notaries  public  seems  lo  have  been 
recognized  by  Congress  when  It  passed  tbe  Act> 
of  February  86, 1881, 21  StaL  at  L.,  859,  detdar- 
-' —  "  That  the  oath  or  affirmation  reqoired  br 
5211  of  the  Revised  Statutes,  verging  tbs 
ms  made  by  national  banks  to  the  CMnp- 
troller  of  the  Currency,  when  taken  before  a 
notary  public  properly  authoriied  axtA  conunift-, 
sioned  by  the  State  in  which  such  itotai7  rafahf 
and  the  bank  Is  located,  or  any  ottier  officS 
having  an  official  seal,  authorized  in  euch  State 
to  administer  oaths,  sluOl  be  a  sufflcie&t  wrifi- 
cation,  as  contemplated  by  said  section  fiSll; 
Provided,  Thit  the  officer  adrntnisteaine  t^ 
oath  Is  not  an  oflcer  of  the  bank." 

What  has  been  said  teuden  it  tmneoeaaid 
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n  ecoddcr  anj  other  anesdon  of  law  certified 
t?  Um  Jndcea  of  the  C&cult  Court. 

f,  Cfcrt  Bup.  Court,  U.  B. 


COOS  commr  national  bank  abd 

I      iCOUSTCSH.  BURL£T,BeceiTerof  Said 
Bill.  Jjipfe, 

UNITED  STATES. 
On  8.  CL.  IT  Otto.  UB-IB&) 

AM^of  (A«  UmM  Slata  as  ogaiTUt  intotv- 
mlt-ittUo»a  hank  A£t-hankntft  Act— rt- 
tml4fiiatutf—trvmj>tndt. 

L  CariOTteMtoDaMLD,  BJL  8«  emnspriorltrM 
0a  liBir'r  of  tbeUuHed  Stdae  tvmU  InacdT- 
aaLtte  Cotted  MMK  tairlju  '^ ■" —  — 

«Hf  ■limit  nflW  MOT 

tAaAotuMMuWDst 

lata  k  a  wcwnie  Oods  to  Km -_ — 

■K  «taned  br  otitor  KaCotoiT  provWona  wnh  re- 
^mitaAemiUtmeatot  denuuidi wainr'  •— ■- 

■■crlkab  tatata^Mid  fflvint  uo  prefc 

m^cMb,  axceiit  for  moDSTB  to  re-imbune  tb« 


™_  ..w~— HotaurW  a — _— -  -  .- 
bafa^nilM  vblohitaouldrovem  the  su 
rttefcfe  relta.  It  iriMrgped  my  former  o) 

"j^  VBUta  atatm  bu  do  right  to  cUm  the 

■>■■*  of  ■  desiAod  krWof  out  of  t 

StUi  via  abank,  out  of  the  surpl_ 

m^  td  Ibe  bODdi  dnoelted  In  the  Treamrv,  In 

«H  ■  aMttrltT  for  t&e  oiroulitliiK  ootee  of  the 
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Wwim  of  the  CMe  hj  Mr.  Juttiee  TMA  t 
TMibaaappealfroro  a  decree  of  the  circuit 
•nm  orcrralng  a  Keoaal  demurrer  to  a  bill 
tM  b>r  tb*  Unlled  Statea  agaliut  ibe  Cook 
'  -mtf  NMIonri  Bank  of  CUcago,  Blinois,  and 
L*VM«  H.  Bortej,  ita  Becelver.  The  facU, 
■  «aid  fa  the  Un,  are  briefly  u  follone;  pre- 
'k^i;  to  107S,  Ibe  Bank  was  loTTDed  tinder  the 
Va  u  flinidiiai  aalbortdoK  the  organization 
i  aooMal  nnk>,  and  waa  derignated  aa  a  de- 
f^xtr  of  manejt  of  the  United  Btotea.  In 
'■■y.  ms,  H  became  Inaolvent  and  n»- 
jMM  faariacML  In  Febraat;  following,  Bur> 
T  *«■  nnfaited,  bjr  the  OamptroUcr  of  the 
'  VMM.I,  Ha  Becrirer,  aodbelmmedlaldT  en- 
fcari  ^m  ttsdlHdMrge  of  hbdwlea. 

b  At  ita*  of  ft*  atHpeoalon,  the  Bank  had 
s  4*0*  vl  potel  fnnda,  M4,S00;  and  of 


Bank  by  John  McArthur,  a  deputf-poetmasler 
at  Chicago. 

t  The  trBBStuy  department  at  the  time  held 
United  Slates  tiondB,  placed  with  it  bj  the  Bank, 
to  the  amount  of  |160,000  par  value,  aa  secu- 
rily  for  all  public  moners  which  might  be  de- 
picted with  the  Bank.  Theae  bonds  were  after- 
wards sold  for  (174,544.93.  Of  the  proceeds, 
$1S5,805.47  were  approjariated  to  psj  the 
amount  then  on  depc^t  with  the  Bank  to  the 
creditoftheTreasurerof  the  United  States,  Of 
the  balance  remaininK.  (11,808.98  were  applied 
oa  the  postal  funds,  and  $7,435.07  on  the  money 
orderfunda deposited  bythedeputy-poetmRster 
at  Chicago,  leaTing  bIUI  due  on  account  of  those 
two  funds  (30,844.95. 

In  addition  to  these  bonds,  there  were  at  the 
time,  in  the  treasury  department,  United  States 
boDdelotheHmouQt  of  (100,000  par  value,  de- 
posited by  the  Bank  to  secure  its  notes  iaeued 
(or  circulation.  When,  in  167.1,  the  Bank  failed 
to  pay  these  notes,  the  comptroller  of  the  cur- 
rency declajed  the  bonds  forteiled  to  the  United 
BiAtes.  A  part  of  them  have  been  sold,  and  It  [4461 
is  the  intention  of  the  treasury  department  to 
sell  the  remainder,  and  apply  the  proceeds  to 

Biy  the  notes  in  circulation,  and  re-im burse  the 
nited  States  for  sums  already  advanced  foi 
that  purpose.  The  proceeds  of  all  the  bonds, 
when  Bold,  will  be  auffldent  to  redeem  the  notes, 

re-lmburse  the  United  States  in  full  for  their  ad-    • 

vanccs,  and  leave  a  balance  exceeding  (80,000, 
more  than  sufBdent  to  pay  the  debts  due  t^  the 
Bank  to  the  United  States,  for  postal  funds  and 
money  order  funds,  deposited  by  the  deputy- 
postmaster  at  Chicago. 

The  treasury  department.  In  addition  to  the 
bonds  to  Hecurc  the  circulation  of  the  notes,  has 


itj  but  its  liabilities  notwithstanding  greatly  ex- 
ceed its  assets. 

Upon  these  facts,  tlie  question  sroee  whether 
the  claim  of  the  United  Stales  (or  monevs  de- 
posited by  the  deputy-postmnster,  is  a  preferred 
debt  or  not;  and  the  officers  of  the  United  States 
are  in  doubt  as  to  their  duty  on  the  subjectj  that 
whether  they  should  reserve  from  the  rnnda 


Bank 


treasun  d 
a  auffldent 


o  pay  uie  debt  for 


ute  the  Mid  moneys  pm  rata  to  all  the  creditors 
of  the  Bonk,  including  the  I'nilrd  t^talee. 

The  bill  prays  that  an  account  be  taken  of 
the  amount  due  to  the  United  Stales  bv  the  Bank 
for  moneys  so  deposited  with  it  by  the  deputy- 


tain  a  decree  adjodglng  to  the  United  States  a 


.__  bill, overruled  the  demurrer.  The  defend- 
ants Uiereupon  elected  to  stand  by  their  demur- 
rer, and  as  they  at  the  same  time  admlttetl  that 
the  Bank  had  ■  salBdent  amount  to  pay  the 
whole  of  the  prindpal  and  interest  due  to  the 
United  States  for  toe  funds  deposited  by  the 
deputy-po«tmMtflrupoatalfundB,aiidu  money       IMT] 
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order  fimds,  the  court  ordend  that  the  amount 
thus  doe  should  be  paid  in  full  out  of  the  aa- 
aets  (rf  the  Bank.    Eroin  thia  decreethe  appeal 

Matrt.  Ra«eo«  CoaUIng  and  ibmy 
Monroe,  lor  appellants. 
Mr.  W.  C.  Oondr.  for  appellee. 

Mr.  JtuUca  Field  delivered  tbe  opinion  of 
the  court: 

The  RevlBed  Statulea  In  aectlon  846ft  provide 
that: 

"  Whenever  on;  penon  indebted  to  the 
United  States  ia  loBomot,  or  whenever  the  e»- 
tote  of  any  deceased  dehtor.in  the  handa  of  the 
esecutors  or  admttilatrMorg,  is  inauffldent  to 
pay  all  the  debts  due  tiom  the  deceased,  the 
debts  due  to  the  United  States  shall  be  first  aM- 
iaficdi  and  the  priority  hereby^  eslabllBhed  shall 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  Ut  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  effKCis  of  an  abecoudiDg, 


raptcy  is  committed." 

This  section  is  substantially  a  copy  of  si-' 

5  of  the  Act  of  March  8,  1787  H  Stat,  at 

el41.  entitled  "An  Act  to  Provide  more  Ellecl- 
ualiy  for  the  Settlement  of  Accounts  l)etwccn 
the  United  Siatesand  Keceivcrsof  Public  Mon- 
ey." Statutes  passed  before  1797  embodied 
simiLirprovisioQsaiidalso  dcclarud  that  parties 
who  are  sureties  of  insolvents  may  pay  to  the 
United  States  any  balance  duo  to  them,  and  here 
the  fame  priority  in  the  payment  of  their  de- 
mands out  of  the  estates  of  such  insolvents  as 
the  United  Stales  would  have  if  do  Buch  pay- 
meat  were  mode. 

The  language  of  the  section  In  the  Revised 
Slntutes  is  general  and  comprehcusivp  in  its 
terms  and  applies  to  demands  of  the  United 
8tatc:4,agiunat  any  insolvent  peison  living  or  the 
Sitateof  any  insolvent  person  dead;  ana  also  to 
demands  against  any  person  who,  not  having 
BufBclent  property  to  pay  all  his  debts,  makes  a 
voluDta^  asngnment  thereof,  and  against  any 
estate  of  an  absconding,  concealed  or  absent 
debtor,  whose  effects  luve  been  attached  by 
process  of  law. 

The  question  la  whether,  under  this  broad 
and  general  language,  the  United  Slates,  hav- 
[4481  ^"S  demands  agauiat  an  insolvent  national 
bulk,  are  entitled  to  priority  of  payment  out  of 
Its  assets  over  other  creditors.  The  appellants 
contend  that  the  statute  refers  to  such  insolv- 
ency as  is  delennined  by  judicial  decree,  as  un- 
der a  bankrupt  Act,  or  if  maniferfled  by  the 
debtor's  voluntary  asaignmcat  of  hi.'  property, 
or  by  Its  attachment  under  process  against  him, 
.11  an  abaconding,  concealed  or  absent  debtor; 
r.ad  that,  within  this  meaning,  the  Cook  Coun- 
ty National  Btuik  never  became  insolvent,  luid 
that,  therefore,  the  provisions  giving  priority 
cF  payment  to  demands  of  the  United  Stales 
agninsL  insolvents  do  not  apply. 

Prom  the  view  we  take,  of  the  Act  author- 
ising the  formation  of  national  banks,  it  Is  unnec- 
essary to  consider  whether  «»  not  this  position 
is  tenable.  We  consider  that  Act  as  constitut- 
ing by  ilBcIf  a  complete  ayitem  for  the  estab- 
lishment and  govenunent  of  national  banks, 
prescribing  the  manner  in  which  they  may  be 
688 


formecU  tiw  amount  of  circulating  noir^  tbn 
may  issae,  the  security  to  be  furnished  for  tt^ 
redemption  of  those  in  drculatiou;  iheir  oUi- 
gations  BS  depositaries  of  public  vacoen,  and 
as  such  to  furnish  security  lev  Aedeponts.  and 
designating  the  consecniBnces  of  thur  failure  u 
redeem  their  notes,  inelr  ItabUhv  to  be  placet! 
in  the  hands  of  a  receiver,  aaa  the  muaia. 
in  such  event,  in  which  their  affairs  shall  be 
wound  up,  their  circulating  uotes  redeenw^ 
and  other  debts  pud  or  their  property  sp^. 
towards  such  payment.  Everything  vseaial 
to  the  fonnation  of  the  banks,  the  issiK,  aecu 
ri^  and  redemstionof  their  notes,  the  wtndine 
up  of  the  Institutions  and  the  distrihntloa  ol 
their  effects,  are  fully  provided  for,  as  in  tsep 
arate  code  by  itself,  neither  limited  nor  enlu^ 
by  other  statutory  provisions  with  respect  lo  Ihi 
settlement  of  demands  against  insMvems  oi 
their  estates. 

In  the  first  place,  the  bank?  are  reqiurcd  tc 
deposit  with  tEoTreasurer,  bonds  of  the  United 
Slates  as  security  for  any  notes  that  may  be  is- 
sued, the  amount  of  which  mnnot  In  any  case 
exceed  nuiety  per  cent  of  ihc  par  ^-alue  of  the 
bonds.  R  8,, sec  B171.  Should  the maitet  or iht 
cash  vsluo  of  the  bonds  become  reduced  ktsny 
time  below  the  amount  of  the  notes  is5ned,tM 
comptroller  of  lUc  currency  may  require  thsi 
the  amount  of  titc  depreciation  be  deposited 
with  the  Treasurer  in  other  United  States 
bonds,  or  in  money,  so  long  as  such  deprecn- 
tion  continues.  R.  B. ,  sec.  0167.  In  case  of  the 
refusal  of  a  bank  to  pay  its  notes,  the  bonds 
may  be  sold  at  public  auction  in  the  City  d 
Kew  York,  and  their  proceeds  applied  to  re- 
imburse the  United  Stales  the  amount  eqiead- 
edbythcminpoyingthe  circulating  notes;  and 
for  any  deficiency  which  may  remain,  tte 
United  States  are  entiUed  to  a  paramount  tloi 
upon  oil  the  assets  of  the  bank,  which  is  to  be 
paid  in  preference  to  all  other  claims,  eicq)t 

'>r  costs  and  neccssaiy  expenses  in  adminlMsr- 

ig  the  same.    R.  S.,  sec.  0380. 

In  the  second  place,  when  the  banks  ne 
made  deposiiories  of  public  mon^s  and  em- 
~  >loyed  as  financial  agents  of  the  OoTsnunent 

t  is  the  duty  of  the  Secrela^  of  the  Tttaaaif 

a  reqmre  them  to  give  satis&t^oiy  aeciitity,hy 
the  deposit  of  United  States  bonds  or  other- 


ful  performance  of  uteir  duties  as  financial 
agents.  The  amount  of  security  which  the  Sec- 
retary may  tlitcs  require  has  no  limit  but  hia 
own  judgment  as  to  its  necesHity.  Every  of- 
ficer of  a  bank  whidi  is  not  an  authomed  de- 
posItary,and  which  has  not  theicfare  given  the 
required  security,  who  knowinslv  leceiTeB  any 
public  money  on  deposit,  is  liable  for  ranbez- 
zlcment.  R.  S..  sec  5407.  The  Govenunent 
can  thus  always  have  security, 
__. _.  J jj^^ 


amount  only  by  the  jude  . .  _ ...  _ 

of  the  Treasury,  for  public  moneys  depoaite>l 
with  any  national  bank. 
With  these  prorUons  for  secoii^  ag»nn 
issible  loss  for  moneys  depodled,  it  woold 
em  only  equitable  that  the  Oovemment  ahoold 
call  for  sucD  security  and.  If  It  prov«  insuffi- 
cient, take  the  position  at  other  creditotsinth; 
distribution  of  the  assets  of  the  bank  in  use  oi 
its  failure.    The  frameis  of  the  Ninking  liw 
evidently  so  legazdad  the  matter.     AAer  pro- 
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le  mxiliitmeiit  of  a  rccelTer  b;  tbe 

^ of  ue  currency  upion  the  Buapen- 

^aa  or  bOnra  of  a  bank,  tbe  law  requires  the 


k;  nd  MithoriaM  him  upon  ftu  order 
eoon  of  competoit  Jurisdiction,  toMllorcom- 
pooad  bad  or  doabOul  debU:  to  uH  the  real  or 
i;  ommmalym^ljotOm  bank  and,  tfnecewarY 
M  ecder  to  [mt  m  deWa,  lo  enforce  the  indl- 
tUmI  MtlMtj  of  tti  atockholdm,  ttad  it  dl- 
neu  him  to  pa;  om  all  monen  thiu  recelTod 
to  Ibc  TrcMurer  of  the  UtiitM  States,  subject 
to  Ike  enkr  of  the  comptroller  of  the  currencj. 
Ii  ■!»  leuuliM  the  comptroller,  upon  appolnt- 
iar  a  reoeiTcr,  to  cause  notice  to  be  publuhed. 
catkiBg  upon  all  persons  having  claims  against 
■he  hank  lo  pnaent  tbe  same  with  legal  proof 
ikreat  It  then  declares  ae  foUoin,  ui  aection 
snS:  "  Ftom  time  to  lime,  after  full  provision 
ka  been  Ont  made  for  refunding  to  the  United 
8Mm  asj  deddencj  in  redeeming  the  notes  of 
laA  — III  iillnii.  tbe  comptroller  shall  make  a 
Mshk  diTJdend  o'  tbe  money  lo  paid  over  to 
Mn  by  Rich  receirer,  on  all  such  claims  as 
■IT  tare  b«0  proved  to  his  satlgfaction  or  ad- 
JahfUal  in  s  ooart  of  competent  JurisdictioQ 
M<  js  the  pnceeds  of  the  assets  of  such  ssso- 
tMk»  are  patd  over  to  him,  shall  make  further 
tfvidaada  oa  all  claims  previously  proved  or 
sdjBdlraiwi;  and  the  remainder  of  the  proceeds, 
It  mj.  diall  be  paid  over  to  the  ehareboldera  of 
nch  Buoriatian,  or  their  legal  representatives, 
■  mportion  u>  tbe  stock  I^  tbem  respectively 

This  nctioD  provides  for  the  distribution  of 
He  ouire  aaKls  of  tlw  bank,  giving  no  prefer 
^n  bi  anv  cUm  exc^  for  monefs  to  re-im- 
^ntttr  the  tnited  Stales  for  advances  In  redeem- 
er Ike  Boiei.  Wben  this  re-imbursement  b 
hdtj  (KDvided  for,  the  balance  of  the  assets,  as 
ik(  proceeds  are  recdved,  is  subject  to  a  ratable 
^Tidend  oo  all  daims  proved  to  the  satisfaction 
ti  the  receiver,  or  ad^tdicatcd  by  a  court  of 
tt^Ment  jorUdicticm.  Any  sum  rt-maiDing 
tfkf  Ihe  psTmcDt  of  all  these  claims  is  to  te 
haaded  over  to  the  stockholders  In  proportion  , 
IS  ih^  respective  shares.  These  provisions ' 
mU  not  be  carried  out  If  tbe  United  Stales 
wacMitkd  to  priority  in  the  payment  of  a  de- 
— d  MX  aristng  from  adranoa  to  redeem  the 
*  '  fiMMea.  The  balance,  after  re-ImbutBe- 
m  advances,  conU  not  be  distributed, 
J,  by  a  ratable  dividend  to  aD  holders 
li  data*,  that  Is,  to  all  creditor*. 

Tbna  pcmfsioas  must  be  deemed,  therefore, 
1;  siAdnw  Datknal  hanks,  whlchbave  failed. 
U^  the  ckaa  of  Inaolventpenonaoutof  whoee 
««Mid(aModa  of  the  United  States  are  to  be 
pad  m  meferextc*  to  the  cUm*  of  other  crecUt- 
•n  'TWUwofin7n8tatat  L.,  S141,ie- 
^Kvd  n  the  Revised  Statules.gtvinK  priori^ 
to  a*  ■*— "^  of  Um  rolled  Stales  against  f- 
■Imm^  caaaoi  be  m>Ued  to  demaixfi  agali 
*!■  h^iiiiilimi  Tbeproi" 
mi  cf  Ae  ~''~>-i  banklni 


Tbe  provUons  of  that  law 
Inglaw  bdng,  as  ap- 


•^^  __  —g—^ the  former  law  must 

rUiic  ihelanerandis,tothee»eotoflliere- 
fv^j.  eupeweded  by  It.  The  doctrine  as  to 
Nfa^aM  nwlakms  of  dUTerent  laws  is  well 
sMid.  aad  has  ofUB  been  Mated  in  decUons 


of  this  court.  A  law  emtmtdng  an  entire  sub- 
ject, dealing  with  it  in  all  its  ptiaees,  may  thus 
withdraw  the  subject  from  the  opemtion  of  a 
general  law  as  effeetiislly  as  tboogfa,  as  to  such 
subject,  the  general  law  were  In  toma  repealed. 
The  question  is  cme  reqtet^lng  the  intention  of 
the  L^ilslatnre.  And  althougfa  as  a  general 
rule  the  United  Stales  are  not  bound  by  the  pro- 
visions of  a  law  in  which  they  arc  not  expressly 
mentioned,  yet  If  a  particular  statute  is  clearly 
designed  to  prescrftie  the  only  rules  whicn 
should  govern  the  subject  to  which  it  relates,  it 
will  repeal  any  former  one  as  lo  that  eabject. 
Dai)iet$  v.  FbirbcUm,  8 How.,  088;  U.3.y.7^ 
nm,  U  Wall.,  88  [78  U.  8..  XX.,  1881. 

In  addition  to  these  confiicting  pronslons  in 
the  banking  law,  necessarily  supeneding  those 
of  tbe  Iaw  of  1TU7,  as  to  the  prioritj  of  tbe 
United  States  In  the  payment  of  their  demands 
out  of  the  estates  of  insolrttits,  there  Is  the  slg- 
niflcaut  declaration  of  the  banking  law  that,  for 
any  deficiency  in  tho  [Koceeds  ofthe  bonds  de- 
praited  as  security  for  the  circulating  notes  of 
the  bank,  the  United  States  shall  have  a  para- 
mount lien  upon  all  its  Basetn,  which  shall  be 
made  good  In  preference  to  all  other  claims,  ex- 
cept for  costs  and  expenses  In  odminlslering  the 
same.    This  declaiatlon  was  unnecessary  and 

Julte  superfluous  If,  for  such  deficiency,  the 
'nited  Siotee  already  poseeesed,  under  the  Act 
of  1797,  the  right  lobepaldout  (^theasselsof 
the  tttnk  in  preference  to  the  claims  of  oUier 
creditors.  The  declaration  considered  in  con- 
nect ion  with  the  ratable  distribution  of  the  as- 
sets, prescribed  after  such  deficiency  is  provided 
for,  IS  equivalent  to  a  declaration  that  no  other 
priority  In  the  distribution  of  the  proceeds  ol 
the  assets:  ie  to  be  claimed. 

This  view  of  the  bonking  law  is  not  affected 
by  the  subsequent  enactment  Id  1867  [U  StaL 
at  L.,  SIT],  of  the  Bankrupt  Act,  giving  prior- 
ity to  tbe  demands  of  tbe  United  States  against  ,..,, 
the  estates  of  bankrupts.  That  enactment  was  L*''*! 
dealing  with  the  estates  of  persons  adjudged  to 
be  Insolvent  under  that  law  and  covets  only 
the  distribution  of  Ihelr  eetalas.  It  has  no  fur- 
ther reach. 

It  remains  only  to  consider  whether  the  Unit- 
ed Stales  have  the  right  to  Aaim  the  payment 
of  this  demand  out  of  the  surplus  moneys  re- 
maining In  ibeTreasmy.of  tbe  proceeds  of  the 
bonds  deposiled  as  security  for  the  circulating 
notes  of  the  Bank.    The  surplus  is  sufficient  to 

gy  the  demand  of  tbe  United  State*  In  full. 
lU  tbe  United  States  set  oft  their  demand 
against  thaM  |Vooeedaf  We  have  no  hedlation 
in  answering  thiaqueiUon  in  the  negative.  The 
beads  were  received  in  trust  as  a  ple^  for  tbe 
payment  of  the  circulating  nolea.  The  statute 
so  declares  in  express  terms.  B.  S.,  G1S3  and 
6167.  They  were  to  be  ratumed  to  the  Bank 
when  the  notes  were  paid,  if  not  sold  to  r»Jm- 
bune  tbe  United  States  fornuawys  adTsaoed  to 
redeem  the  notes.  TbeBank  could  handalmed 
their  return  at  any  dnienpoDasaneDderof  the 
notes.  ThesnrpluBoonstttated  the  assets  of  tbe 
Bank,  sod  part  of  tbe  fund  anropriaied  tij  the 
statute  for  lis  credlton,  b  waa  diaiged  with 
this  UaUUty,  and  was  held  subject  to  It  after 
tbe  pnrpoeea  of  the  oririnal  trust  were  accom- 

Flisbed,  althooA  renuSning  in  the  Treasury. 
t  was  then  subject  to  a  new  trusL    A  truaiee 
cannot  sat  off  against  the  fonda  hdd  by  him  in 
Ht 
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thftt  character  his  [odivlclual  Aam^nA  flgnlnit 
the  gnntor  of  the  trust.    Courts  of  eqidtf  and 
courts  of  law  wlU  not  allow  suih  an  appttortion 
of  the  funds  so  tong  as  tbe^  aie  affected  by  any 
tnuL    It  would  open  the  door  to  all  sorte    * 
■  chlcanerrand  tend.    The  fund  must  be 
liered  from  Ha  tiuat  character  before  It  can 
treated  In  anv  other  character. 
This  doctilne  la  well  iUuatrated  in  the  case  of 


Bolvent  corporation  for  unpaid  shares,  under- 
took to  set  oft  against  the  claim  upon  him  a 
debtdoeloblmby  theconMration.  But  it  was 
held  that  this  could  not  be  done.  Said  the  court, 
speaktnK  by  Mr.  Jutlice  Miller:  "  The  debt 
TCblch  the  appellant  owed  for  his  stock  was  a 
trust  fund  devoted  to  the  payment  of  all  the 
credilore  of  the  compaii  j.  As  soon  as  the  com- 
— ij  became  insolvent,  and  this  fact  became 
iwn  to  the  appellant,  the  right  of  setoff  for 
an  ordinaiy  debt  to  its  full  amount  ceased, 
became  a  fund  belonging  equallj  in  equity 
all  the  creditora,  and  could  not  be  appropriated 
hy  the  debtor  to  the  exclusive  payment  of  his 

Here  the  surplus  beinK  a  fund  for  all  the  cred- 

''  bject  to  be  aistributed  to  them  im- 


mediately upon  the  re-imbursement  of  the  ad- 
vances of  the  United  States,  and  the  right  of 
the  creditors  to  It  was  not  affected  bj  the  fact 
that  It  was  at  the  time  in  the  actual  possession 
of  the  (reasury  department 

Nor  Is  the  relwon  of  the  United  States  .o 
this  tood  changed  by  thef  <frf  eiture  of  the  bonds, 
which  the  comptroller  of  the  currency  was  au- 
thorized, upon  tlie  failure  of  the  Bank,  to  de- 
clare. The  forfeiture  was  not  a  confiscation  of 
the  bonds  to  the  Qovemment.  It  amounted 
only  to  an  appropriation  of  them,  a^lnst  any 
other  claim,  to  the  specific  purposes  for  which 
tluT  had  been  depodted,  authorizhig  their  can- 
cdlatlon  at  market  value  when  not  above  par, 
or  their  sale,  so  far  as  necessuy  to  redeem  the 
circulation  or  re-Imburse  the  United  Btatea  for 
moneys  advanced  for  that  purpose.  TVlientlist 
purpose  was  accomplished,  the  Bank  bad  the 
right  to  any  surplus  of  tbelr  proceeds,  equ^y 
as  though  that  right  had  been  In  ezpreea  terms 
declared. 

J} /oSetM,  jVwn  Oe  vimim  tapntmd,  that  Oe 
dterea  <^  tA«  eouri  Mms  m\M  be  rtOKvtd  arid  Uie 
OHiM  te  reoitmStd,  teilA  diTeeUont  to  sustain  the 
litniMTerttnddunUMt^bia/ and  it  is  to  ordered. 

Xmeoopy.  Itati 

James  H.  HoKennay,  Clerk,  Sup.  Court,  IT,  8. 


MAGDALEiKE  VON  COTZHAUSEN.  I^. 


JOHN  NAZRO,  Collector  of  Customs,  Aim 

HENRY  C.  PATNE,  Postmaster. 

<Seea  C,  "Oolshaunn  V.  JTown,"  IT  Otto,  ElB-aM.) 

Importiitg  good*  in  mail—UaUe  to  wicurv. 

•  1.  Ihitlalile  BOcMIs  oaonot  lavfully  be  Imported 
In  the  foTdsn  mall  under  the  InleniatlaDBl  Postal 
tnutj  of  Berne.  -'  "-•->—  "  ••-■ 


^  of  Ootober  9,  ISTL 
n  by  Mr.  JiaUee  Hiuxr. 


Oct.  Tkkii, 

an,ln  tbe  hands  (tf  the 

reoelvtroftbcnitromtlie  postaaoe,  Ualde  IokIs- 
ure  bv  the  ofltoen  <rf  oostoma. 

8.  Ae  Awt  tJiat  tbeca  was  no  taitent  on  the  put 
of  the  senderor  receiver  of  sueh  goods  to  dcfruid 
the  United  Btatee  of  the  duty,  does  not  tenter  the 
oustom  olHoer  Uable  to  an  action  .for  maklnc  the 

[No.  aoo.j 

Submitted  Mar.  eg,  18SS.  Deeided  Apr.  9,  U83. 


States  for  the  Eastern  District  of  TnaociHin. 
The  history  and  facts  of  the  case  ^ipear  in 
the  opinion  of  the  court 

Mr.  F,  W,  Cotah«u«n,  for  plaintiff  in 

Mr.  Wm.  A.  Haury,  Atit.  Attu-Oen.,  tut 


Mr.  JtuUee  MUl«r  delivered  the  oidoioa  of 
the  court: 

This  was  a  suit  commenced  before  a  justice  of 
the  peace  by  the  plainCifl  in  error,  against  the 
defendants,  for  seulug  and  conv^tlng  to  theii 
own  use  a  flexible  woolen  scaif  or  ahawl  of  the 
value  of  (4.  It  was  removed  into  the  Circnil 
Court  of  the  United  States  by  a  writ  of  eerUt' 
ran',on  the  ground  that  Nazroms  CoDectorol 
Customs  of  the  United  Stales  for  the  Pist  d 
Milwaukee,  and  that  what  was  done  in  seiiiiig 
the  shawl  was  in  perf  ormanoe  of  his  duty  >■  ! 
such  Collector. 

On  the  trial  in  that  court  It  appeared  that  the 
article  in  question  came  in  a  cloeed  or  sailed  en. 
velope  by  foreign  mail  from  Qermany,  md  the 
proper  officer  of  the  customs  at  HilwaDkee  be- 
ing notlQed  to  be  present  when  the  letter  was 
delivered  to  and  opened  by  plaintiff,  s^ied  it  as 
forfeited  under  the  customs  lam  of  the  United 
States. 

The  jury  being  requested  to  make  a  nwcisl 
verdict,  answered  the  qaeationa  propounii«l  to 
them  by  the  court  as  follows: 

"Qnestionl.  WasthesrticlelnqnesUanseDt 
from  a  foreign  country  by  mall,  inclosed  in  a 
sealed  envelope  addressed  to  the  plaintiff  at  KIl' 
waukee,  and  was  it  transmitted  by  mail,  ttaOB 
inclosed,  to  Its  point  of  destin^ionT 

Answer.  Tes. 

Question  3.  Were  the  contents  of  the  pack- 
age disclosed  by  any  writing  placed  upon  it  by 
the  sender? 

Answer.  Tee. 

Question  8.  Was  the  package  received  at  the 
postoffico  in  Milwaukee,  and  if  so,  was  the  Ccd- 
lector  of  Customs  for  this  district  noUfled  of  ita 
receipt f 

Answer.  Tes. 

Question  4.  Was  tbe  package  placed  in  the 
bands  of  the  plaintiff  by  a  detain  tbe  poatoffice, 
in  the  presence  of  the  deputy  collector,  and  did 
abeopen  Itf 

Answer.  Tea, 

Question  S.  Did  the  depuQr  collectar  of  cus- 
toms then  seize  the  article  in  question,  after  it 
was  opened? 

Answer.  Tes. 

Suestlon  S.  Did  the  Collector  thereafter  canee 
article  to  be  amir^sed  tn  the  amffsiaer  for 
this  collection  district,  and  did  he  rentse  to  sur- 
render it  to  the  plaintiif  without  payment  cf  tbe 
amount  of  such  ^i|minlt 
Answer.  T«ai 
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()Mttkn  7.  Wu  the  uticle  sent  bj  mall  for 

"^ poM  (V  wHli  Intent  on  the  part  of  the 

IT  tlH  pUntiff  to  ftToid  the  paymcDt  of 


,      , ja  tbe  nlue  of  Bsld  BTti- 

'  (koitfaeSlitdkvaf  Hay,  18T7r 

iKwer.  $4.0ay 

And  ta  thU  verdict  the  circuit  cotirt  readeted 
■  JodflBeat  for  defeodaats  with  costs. 

A  hD  of  exceptioiu  is  signed,  embodjing  sll 
ikcnUmce  in  tbe  case,  from  which  it  appears 
Am  Ikse  was  no  Httk  m-feeling  in  the  case  on 
tht|ano(plaintiff  sodher  attomeys,  wbore- 
Iwd  »  Bake  ^)pUcatlan  to  tbe  Becretaiy  of 
<tt  Ti«MiU7  for  a  remltalon  of  the  penalty,  and 
te  tbe  sdzure  was  reported  to  Urn  and  to  the 
mcr  kw  offioen  by  the  Collector.  But  as  no 
nbg  at  tbe  court  was  made  oo  the  admission 
«  Rjedlaa  of  Ibis  evidence,  and  as  no  Instruc- 
tkw  of  tbe  court  were  given  or  asked,  and  no 
It  the 


/  to  ibe  Cnited  States  under  the  Inler- 
■rtwal  poMal  system,  established  by  tbe  Tretrty 
cf  Bme.  of  October  9. 1874  [19  Stat,  at  L. .  604J. 
ncKlb  aitide  of  the  protocol  to  that  Treaty, 
*Uch.  noder  tbe  slgiiatuies  of  the  pleuipoten- 
iMcs  who  negotiated  It,  is  declared  to  be  of 
at  Mac  fo(«e  M  if  It  was  inserted  in  the  Treaty. 
FOTUh  Oat  "There  shall  not  be  admitted  for 
y  letter. 


IS  aniclea,  or  Boy  article  what- 
"v^HHe  (ocosiom  duties."  iB  Stat,  at  L., 
•1M.XXT. 

VUt  nne  attempt  In  argument  is  madi 
*>«  4al,  (ftber  by  Treaty  or  by  A.ct  of  C 

—  "^ f merdiandlse and  i. _ 

come  tbrourii  theior- 


B.  beofa^  patterns  of  merdiandlse  aiul  ^■ 

^  aafl  wttboot  Hal ^ 

••maa  M  a^  tbat  the  article  seized  in  this 


iple,  nor  Is  It  a  book 
■rtlde  aasened  to  be  admissible. 
radoetloB  into  tbe  United  States  In  this 
k,  therefore,  forbidden  by  the  express 
■■  of  tbe  postal  treaty  under  which  It 
wUcA  y  tbe  law  of  the  land,  and  Is  un- 


I      >*iWionlaiiiL 

«■  MUle,  cr  that  the  amount  of  the  duty 
i^^Hi  oa  ft  was  the  proper  dn^. 

B*C  dadaUe,  hs  tntrodnctlon  hj  mall  Into 
As  CMad  Sttlea  was  forbidden  ^  the  Treaty. 
tW  IS  I  MM  laws  of  ttH  United  States  require 
TM  Mvn-  owner  or  oosislgDee  of  proper^  hu- 
^wmd  fron  other  eoastnea  shall  report  tbe 
vsa  H  tbe  I  iMlisiis  ottceis  before  it  Is  landed 
b^  As iVBBcl. and  shall  furnish  an  Invoiceof 
*-  -  -  (I  purchase  price,  for  Tslnation, 
tK  seen  if  It  Is  dnty  free,  and  all 
nd  annoying  machinery  of  tbe 
.  ),  and  tbe  vlgllaooe  of  Its  officers. 
_,.__!  br  law  to  prevent  the  smallest 
••itfM  rf  aria  jrtKlple. 

Of  vftac  w»mi  woQU  H  be  tbat  everr  paMen- 
W-  disiM  sad  laRlgaer,  wftbout  dislinctloo 


and  satchels  in  hand  contain  nothing  llaUe  to 
du^  or,  if  Ibey  do,  to  state  what  it  l£  and  even 
the  person  may  be  subiected  to  a  rigid  exami- 
nation, if  tbe  mall  is  to  do  left  unwuched,  and 
all  its  sealed  contents,  even  after  delivery  to  the 
person  to  whom  addreased,  are  to  be  exempt 
from  eeizuie,  though  laces,  jewels  and  other 
dutiable  matter  of  great  value  may  thus  be  in- 
troduced from  foreign  countries. 

It  Is  a  violation  of  the  law  to  Introduce  du- 
tiable articles  at  all  In  that  mode,  and  articles  so 
Introduced  are  liable  to  seizure  for  such  viola- 
tion. 

But  the  jury  found  that  the  shawl  was  not 
sent  bymsil,  for  the  punxMe  or  with  the  intent, 
on  the  part  of  tbe  sender  or  tbe  plaintlft,  to 
avoid  the  payment  of  duties  thereon;  and  It  is 
said  that,  under  section  8063  of  the  Revised 
Statutes,  the  goods  cannot  be  seized  or  forfeited 
unless  fraudulently  or  knowingly  imported 
contrary  to  law. 

B.  8.,  sec.  8082,  provides:  "If  any  person 
ibal\  fraudulently  otknmeingly  import  or  bring 
into  the  United  Slates  or  ssdst  In  so  doing  any 
merchandise,  contrary  to  law;  or  shall  receive, 
conceal,  buy,  sell  or  in  any  manner  facilitate 
the  transportation,  concealment  or  sale  of  such 
merchandise  after  Importation,  knowing  the 
some  lo  have  been  Imported  contrary  to  law, 
such  merchandise  shall  be  forfeited,  and  tbe  (tf- 
fender  shall  be  fined  in  any  sum  not  exceeding  ,^.~, 
$0,000  nor  less  than  tSO,  or  be  Imprisoned  tor  C"I 
anytime  not  exceeding  two  years,  or  both." 

The  language  of  this  section  la,  that  If  a  per- 
son fraudulently  or  hTuncingly  brings  into  the 
United  Slates  or  assists  in  so  doing  any  mer- 
chandise contrary  to  law,  Ute  goods  sn^  be  f  or- 
felled  and  tbe  offender  punished  by  fine  and 
Imprlsomnent;  and  while  the  Jury  negative  the 
fraudulent  Intent,  tfaev  do  not  negative  the 
knowledge  of  the  sender  that  the  goods  were 
sent  In  violation  of  law,  or  that  they  wei  ' 
liable  goods. 

This  fraudulent  and  guilty  knowledge,  how- 
ever, relates  mainly  to  the  punlsbment  of  the 
offender  by  fine  and  imprisonment,  and  other 
sections,  as  8061,  authorize  and  direct  the  seiz- 
ure of  any  property  imported  contrary  to  law, 
imcer  Is  to  open  envelopes  for  that  pur- 


andtheoi 


ported,  he  shall  seize  and  secure  the  same  for 
trial. 

In  this  case  the  article  was  unlawfully  Im- 
ported In  a  sealed  envelope,  and  it  was  discov- 
ered snd  seized  by  the  proper  officer,  In  the 
hands  of  the  owner  after  she  had  opened  it. 

Thereianofindingby  the  jury  as  to  what  be 
did  with  it,  except  that  he  had  it  appraised. 
But  the  presumption  is  that  he  did  his  duty,  by 
notifying  tbe  offlcen  whose  business  it  was  to 
institute  proceedings  for  condemnation,  and 
though  we  may  not  properlv  look  at  the  bill  of 
exceptions,  wtuch  shows  wnst  he  did  with  It, 
this  b  unnecessary,  for  If  (he  seizure  was  right- 
ful, there  Is  no  evidence  whatever  of  a  wrong- 
ful conversion. 

It  has  been  suggested  that  by  reason  of  sec- 
tion 1«  of  tbe  Act  of  June  aS.  1674  [18  Gtat. 
at  L.,  189],  Supplement  Revised  Statutes,  80, 
and  UM  findlne  of  tbe  Jury  tbat  there  was  no 
intention  to  ddraud  in  this  case,  the  defendants 
liable.    But  tbM  wction  ralata  to  actions 

HI 
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brougbt  by  the  gorenunent  to  enforce  the  rer- 
enue  Ihws  ij^  One,  forfeiture  and  penalty,  and 
declares  that  io  such  cases,  unless  there  U  a  vei- 
dict  of  the  Jury  or  flnd>"g  of  the  court  that  the 
alleged  acts  were  done  with  an  actual  intention 
to  defraud  the  United  States,  no  fine,  penalty 
or  forfeiture  shall  be  imposed. 

If  the  plaintiff  in  this  csae  shall.  Id  any  pro- 
ceeding in  court  for  its  coodemoBtloD,  appear 
and  claim  this  property,  orany  suitshall  be  In- 
stituted against  her  peisonally  for  a  violation  of 
the  revenue  law,  she  can  have  the  full  benefit 
I3E201      of  this  statute. 

Or.  if  alie  is  impatient  of  the  delay  of  the  of- 
tlccrs  !n  instituting  such  proceeding,  she  can, 
under  section  8076  of  the  Hevisecl  Statutes, 
cause  such  proceeding  to  be  Instituted,  in  which 
she  can  have  the  aame  relief. 

But  if  the  present  action  be  sustained  on  the 
ground  of  absence  of  fraudulent  intention  on 
her  part,  the  officer  maUng  the  seizure  is  held 
liable  in  the  absence  of  such  a  proceedlug, 
though  in  soch  case  tbe  court  might  have  pro- 
tectea  him  br  a  certificate  of  probable  cause, 
and  though  he  may  have  done  his  duty  and 
been  guilty  of  no  conveisioD.  Such  a  construc- 
tioo  of  the  statute  requires  him  to  know  tbe 
guilty  or  Innocent  intent  of  a  party  violating 
the  law  at  the  hazard  of  personal  uabllity  for 
the  result. 

It  is  to  be  obeerved,  also,  that  all  the  trouble, 
cost  and  veiation  of  this  suit  could  have  beem 
avoided  by  an  application  to  the  Secretary  of 
the  Trcasuiy  under  section  5293  and  the  rules 
prescribed  by  that  officer  for  such  coses,  when 
ne  would  undoubtedly  have  remitted  the  for- 
feiture on  what  were  the  undisnuted  tacts  of 
the  case,  on  payment  of  tbe  small  sum  assessed 
as  the  duty. 

We  think  that  in  making  the  seizure  the  de- 
fendants only  did  their  duty,  and  whatever  the 
hardship  to  plaintiff,  they  are  not  liable  in  this 
action  on  the  facts  found  in  tbe  verdict  of  the 

Thej- 
(ore,  <^ 

Mr.  Juttiee  n«U  did  not  sit  on  tbe  hearing 
of  this  case,  and  took  no  part  in  its  decision. 
'True  oopy.   Te«t: 

James  H.  HoKenuer.  Clerk,  Sup.  Court,  U.  8. 


THOMAS  J.  WOOD,  Appt. 

UNITED  STATES. 

<8ee  s.  C,  IT  Otto,  Ut-UT.l 

Rank  aTidpag  of  army  officer*. 

•Under  Motion  «i  of  the  Ac^  of  Jul)-  28,  IStd,  oh. 
SW,  118tat.>tl>.,831,  ac<:]  'nclnCcaviUi7  id  the  ar- 
my was  retlrad  Id  June,  ISOH,  «ltb  tbo  rank  and  le- 
tavA  par  of  a  major^eaeral,  because  ttiat  iraa  the 
Tank  oi  tlie  ooamiama  beir]  by  blm  wlien  be  was 
wounded.  UndertlieAototHarota3,l«75,ub.i;s,lH 
ta.,  B1&  hie  retired  tank  and  inr  wero  changed  to 
tbaae<dalniaadler«aaeral,  that  beltu  tbu  nctuul 
rank  held  brnlm  when  iiewaBwounde<l ;  held,  that 
hk  being  reared  wHh  the  nuik  of  n  maJor-ffDneral 
did  not  oonfer  on  hlmtbeolBceof  amaJor-geDoral, 
and  tfa«tCoticn«  bad  power  to  change  hto  retired 

"   '*''  (No.  231.] 

*Head  note  br  Ur.  JuMa  "'■'■^■ttobi'. 
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Tbehistoirandfoctaof  then ,,_  — 

the  opinion  of  the  court. 

ifisNTi.  Halbcrt  E.  Pain*  and  S.  P  Qnf- 
tort,  for  ameUant. 


Alt.  AOjf-Oen..  for 


Mr.  Jv*hee  Bl»telifiwd  dellvet^  tbe  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  Court  of  Clalma. 
The  claimant,  Thomas  J.  Wood,  was  appcnoted 
to  tbe  office  of  Colonel  of  the  3d  ReguneDt  of 
Cavalry,  In  the  Army  of  the  United  States,  is 
November,  1881,  having  been  commissjonedts 
a  brigadier-general  of  volunteers  in  October. 
1861.    In  December,  1882.  while  ir  ' 


River.    In  September,  IBM,  white  Inci 

of  the  third  division  of  the  4th  Army  Corps,  be 
was  wounded  at  tbe  battle  of  Loviejoy's  Station, 
Georgia.  The«e  divisional  commandswerethe 
commands  of  an  officer  of  tbe  rank  of  mBJor- 

Seneral,  but  be  was  not  commissioned  as  a  m&- 
>r-general  of  volunteers  until  January,  18C^. 
nor  breveted  as  a  major-geDeral  in  the  army  un- 
til March,  1865. 

On  the  28tb  of  July,  1866,  an  Act  was  pastel 
by  Congress,  ch.  399,  U  StaL  at  L..S37,wb;cli 
provide  as  follows,  section^:  *' Offlcersof  the 
regular  army,  entitled  to  be  retired  on  accouni 
of  disability  occasioned  by  wounds  received  in 
battle,  may  be  retired  upon  tbe  full  rank  of 
the  command  held  by  them,  whether  in  the  reg- 
ular or  volunteer  service,  at  the  lime  eu<h 
wounds  were  received."  In  January,  I8(i8,  Gen- 
eral Wood  was  ordered,  at  his  own  request,  tu 
appear  before  n  retiring  lioard.  In  Februar}'. 
1808,  the  board  made  the  following  fitiding : 
' '  The  board  is  of  tbe  opinion  tb«t  Hrevet  Major- 
General  Thomas  J.  Wood,  Colonel  ad  Coitid 
States  Cavalry,  is  incapacilnled  for  active  serv- 
ice, and  that  said  incajwcity  U  the  result  I'f  tbtt-e 
wounds  received  inbatilcin  tliclineofhisduiy, 
while  commanding  a  division  of  troops  id  the 
service  of  the  United  Slates."  This  flndingwaa 
approved  by  the  President,  and  by  bis  autbor- 
Itv  and  direction  this  order  was  issued  from  tbe 
Adju[an^Oeneml'H  Office,  June  9, 1868:  ■-Bre- 
vet Major-General  Thomas  J.  Wood,  Colonel  a^ 
United  States  Cavalry,  having,  at  bis  own  rv- 

a  neat,  been  ordered  before  a  board  of  examinai 
on,  and  having  been  found  l>y  Ibe  boud  to  fav 
I^ysicallv  intximpetent  to  disdtarge  tbe  datia 
of  his  oince  on  accotint  of  wounds  received  1 
battle,  and  the  finding  having  been  approTedli 
the  President,  bis  name  will  tie  jdM^  upon  tl 
list  of  retired  officers  of  that  class  in  wbjch  t] 
disability  results  from  tang  and  faithful 
or  some  injury  incident  tbereto.  In  aco  _ 
with  iicction  83  of  the  Act  approved  JuIt  3 
18t)i<,  General  Woodis,  by  direction  of  tbePH 
ident,  retired  with  the  raU  rank  of  mi^cK'^ 
eral."  General  Wood  accepted  the  lank  of  m 
jor-general  on  the  retired  list,  as  oontained  ' 
said  order,  and  Kceived  the  pay  of  thai  rw 
from  June  10,  1868,  to  March  3.  18TS. 

On  tbe  'M  of  March,  18T5,  Congress  ps^ndi 
Act,  ch.  178.  18  Stat,  at  L.,  SIS,  enUiled  ■■  j 
Act  for  the  Bellof  of  Oenenl  Saioad  W  .  Cid 
1«  B. 
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tod.  ud  to  FU  the  Bank  and  Fay  of  Retired 
OOeen  of  tbe  Anaj."  Tlie  let  Kcdoa  of  tbfn 
IB  prorided  that  the  Tetlreinent  ot  Oeneral 
Cnnord,  aa  a  colonel,  for  dlaabOItT  on  Eiccount 
of  I  wiHisd  recdved  in  battle,  ahould  be  amend- 
d  M  (liat  be  sbould  be  retired  and  be  borne  on 
Ibc  itt^sd  list  of  the  army  aa  a  briBadier-geaeral , 
he  haring  bdd  the  rank  of  a  trngadler-general 
at  Uk  tiiDe  be  wis  wounded,  hla  ntired  pa  j  aa 
Wadier-general  to  conunence  from  tbe  paaaage 
d  Uw  Act.  Tbe  9d  KcUoti  of  tbe  Act  provided 
mIoOowii  "  AUc^ceraof  tbeamif  wbobave 
tcBi  teatoCon  tedred  by  reason  of  disabilitr 
Mine  (ram  wounds  reoeived  in  BCtion  sball  be 
riiMJiEiiiil  aa  retired  upon  tbe  actual  ruik  held 
b;  ibcm,  wbedier  in  the  regular  or  xoluoleer 
wrire,  at  the  time  when  Euch  wound  was  re- 
tand,  and  shall  be  bomeou  the  retired  list  and 
imjn  MT  bereafler  accordiuglj;  and  this  hcc- 
tim  «faul  be  taken  and  construed  1o  include 
ibow  DOW  borae  on  tbe  retired  list  pbced  upon 
iiw  account  of  wminda  received  In  action." 
IV  HctioD  coDtaina  lome  eiceptlona,  whic^  it 
boot  omiaidBd  ai^f  to  tbe  case  of  Qeneral 
Wuod. 
Ob  tte  23d  of  March,  1875,  an  order  waa  is- 
'  Hxl  tnno  tbe  Adjutant-General's  OfSce,  pro- 
'  TJitiBg  that,  bj  direction  of  the  President  and 
MafannaUj  to  aaid  Act  of  March  »,  1875,  tbe 
MRd  lift  of  tbe  arm)',  under  the  heading, '  'Of- 
ten icdred  with  tbe  full  tank  of  the  coimnand 
Ml  bf  tbem  when  wounded,  in  conformit; 
via  wetkna  10  and  IT  of  the  Actof  Augusts, 
IW  [13  Stal  at  L.,  SS9],  and  section  82  of  the 
Aa  oI  JdIj  38, 1866,"  is  amended  to  fix  the  rank 
vt  Ilw  fallowing  named  ofllceia,  from  ^larcb  3, 
1K3.  as  befcw  enumerated:  "  Brlgadier^en- 
<nk,  Tbomaa  J.  Wood  (heretofore  maJor-gcQ- 
ntth  ari  Iwo  other  maJor-geueTals ;  colonels, 
Uf^  bn^dier-generald ;  llent«nantKw1onelB,  two 
r^oifa:  mnjor,  one  colonel;  mounted  captain, 
<Br  bmienBnt-colonel :  captains,  two  colonels; 
■ounted  flrst  lieutenanta,  two  mounted  cap- 
Bdi-  linit  lieutenants,  three  captains,  and  one 
■csbImI  first  lieutenant;  second  lieutenant,  one 
■BoAcd  aecond  Ikuieuaot." 
There  were  73  ofBcere  retired  on  the  lank  of 


3UI  within  tbe  eiceptlotisuamed  in  section  2 
«f  Eke  Act  of  IiiTS.  Of  these  IV,  8  were  restored 
>'  Ike  nak  on  which  Ihej  were  originallj  re- 
tnd.  afi^  the  promulgwon  of  the  order  of 
%Rk  SI.  1073.  After  March  3. 18TS,  General 
Tsad  naind  otjy  tbe  pay  of  a  brigsdier-gener- 
ii  tribed.  M,125  per  year,  the  pay  of  a  majoi^ 
PMoal  fdunldnniig  the  same  time  having  been 
turn  pv  jtmr.  In  Soxember,  1870,  General 
Wmt  (nagfa  •oh  against  the  United  States  In 
:to  (^oBt  of CU^  (o  ncover  the  anm  of  $1 ,500 
a  nv  ftw  H  T^ars,  aa  sticb  dlftereoce  in  pay, 
ata^  tteiM  held  tbe  otBce  of  ma>>r-general 
m  At  tmini  Ikt  of  tbe  anny  by  appointment 
-flhriialAnr.  bj  aaid  order  of  June9, 1868, 
■iaiCiMgif  bad  oo  power  to  remove  him 
tanikat  ofloe  and  appoint  him  to  tbe  office  of 
Mpaii  nil  ufil  on  the  retired  Utt.  TheCourt 
^Otimm  di^daMd  tbe  pedtfam  on  the  merits. 
TW  tiev  of  that  court  waa  thu  under  the  stat- 
1M  rf  Iba  Unilad  Stalea  In  reference  to  tbe  ar- 
■r.  Ae  aUtm  of  an  Mtia  of  the  army  and  hia 

— ^  ._   «Uy  Identical;  that  tbe  office 

d  to  it,  expreawd  by  Its  title. 


when  no  other  mnk  is  conferred  on  the  officer: 
thai,  the  office  remaining  tbe  same,  the  officer 
mar  have  a  different  t«nk  conferred  on  him,  as 
a  title  of  distinction,  to  £z  his  relative  podljon 
with  rcferehce  to  other  ofBcers  aa  to  privilege, 
precedence  or  command,  or  to  determine  Bis  1-^171 
pay;  that,  by  section  1374  0^  the  Revised  Slat-  l**'l 
utes.  the  pay  of  officers  on  the  retired  list  of  the 
anny  is  determined  by  the  rank  upon  which 
they  are  retired;  that,  by  section  1004,  the  offi- 
cers of  tbe  am^  on  the  retired  list  are  a  part  of 
the  Army  of  Um  United  States  and,  therefore, 
no  one  can  be  upon  that  list  wlio  Is  not  an  offi- 
cer appointed  in  the  manner  required  by  section 
2  of  article  3  of  the  Constitution ;  that  an  officer 
of  anv  grade,  on  the  active  list,  thusappointea, 
may  be  retired  with  a  different  rank  from  that 
which  belongs  to  his  office,  when  Congresa  so 
provides;  that  thia  is  not  to  appoint  hlmtoa  new 
and  different  olTlce,  but  is  to  transfer  bim  to  the 
retired  liat,  and  to  change  his  rank,  while  he 
holds  the  same  office;  and  that  in  connection 
with  this  change  of  rank  his  pay  may  be 
changed.  These  viewsappearto  uatobeaound. 
General  Wood,  holding  the  office  of  a  colonel 


rank  of  major-genera . 

Ller  on  him  tbe  office  of  major 
imained  in  tbe  office  of  colonel  of 


did  not  c< 


»?•?; 


cavalry,  and  acquiredahigber  rank. and  higgler 
pay,  as  a  retired  officer.  Such  rank  not  being 
an  office.  Congress  could  change  bia  rank,  and 
with  itbiapay.asitdidbytheActof  IST.i.  His 
actual  rank,  when  he  waa  wounded,  wa-;  that  of 
brisadier-general  of  vohinteera,  although  the 
rauK  of  the  command  which  be  then  held  waa 
that  of  a  major-general.  Tbe  rank  of  Ms  com- 
mand when  wounded  was  tbe  lest  of  rank  and 
pay  under  tbe  Act  of  lB66,while  hla  actual  rank 
when  wounded,  whether  in  tbe  regular  or  vol- 
unteer service,  was  the  test  of  rank  aikd  pay  un- 
der the  Act  of  1870.  Congress  had  tbe  same 
right  to  change  the  claimant's  rankandpay,  by 
reducing  tbem,  that  it  bad  to  change  the  rank 
and  pay  of  General  Crawford,  by  section  1  of 
the  Act  of  187B,  by  Increasing  them,  the  stand- 
ard in  both  cases  being  the  actual  rank  held  bv 
the  officer  at  tbe  time  be  was  wounded.  The  of- 
decs  of  both  were  left  untouched.  The  pay  of 
retired  officers  is  a  matter  entirely  within  the 
control  of  Congress,  and  so  is  their  rant 

Thtjvdffment  of  (Atf  Court  of  Claim*  U  cff- 
firmed. 

— letavj.    Teat: 

Jamas  H.  MoKconer,  Clerk,  Bup.  Oouit,  U.  B. 


THOMAS  COCHBAN  it  au.  Survivors,  etc. 


ADOU8TU8  SCHELL,  Late  Collector  of  Coa- 

AUGUSTUS  SCHELL,  Late  Collector  of  Cua- 
toma,  Plff.  in  Brr., 

THOHAS  COCHRAII  asd  WILLIAM  BAR- 
BOUR, Survlvore,  etc. 
(See  B.  C.  "ScAeB  v-CtoAnm"  IT  Otto,  a»4n.) 


BuFRxitE  Court  of  thb  Uinrw)  States, 


Oct.  Tnit 


Interat  on  Judgment,  whea  aBowei— final  jndg- 


F  ERROR  lo  the  Circuit  Court  of  the  United 
States  for  the  Soutbem  District  of  New 
Totw. 

Tbe  histoiy  aod  facts  of  Oie  case  appear  io 
Lbe  opinion  of  the  court.    See,  also,  toe  report 


On  motion  to  reform  mBwhila 

Mr.  S.  F.  Vidmpm^Bclieitor^G^  .for  Schell, 
Jefendant,  in  support  of  motion. 

Mr.  Qm>  c^-        -      - 

plaiudtb,  e 

Mr.  JtuHee  Bla>tehford  delivered  the 
Ion  of  the  court: 

These  writs  of  error  were  titourht  to  review  a 
It  rendered  by  tbe  Circuit  Court  of  ihe 
Itatea  for  the  Southern  District  of  New 
York,  October  14,  1882,  nunc  pro  tane  as  of 
October  7,  1883,  in  favor  of  Thomas  Cocbnn 
and  William  Barbour,  surviving  partners  of  8. 
Cochran  &  Co.,  against  Augustus  Schell,  late 
Collector  of  Customs,  for  the  sum  of  $1 ,892.83, 
composed  of  |1,73180  damages  and  tl58.08 
costs.  The  damages  were  for  ezceaalve  fees  ex- 
acted at  Uie  custom-house  on  entries,  and  the 
writ  of  error  brought  by  Schell  was  brought  to 
review  the  Judgment  in  respect  to  the  recoveiy 
for  Buch  fees.  The  writ  of  error  brought  by  S. 
Cochran  &  Co.  was  based  on  their  failure  to  re- 
cover in  the  suit  for  duties  paid  under  protest 
The  writs  of  error  were  heard  together  at  this 
Term  and  the  Judgment  was  affirmed,  the  re- 
covery for  the  fees  aod  the  failure  to  recover 
for  the  duties  being  both  of  them  sustained.  The 
'  ~  '^ent  of  this  court,  as  set  forth  jnthc  man- 
),  was  rendered  March  19,  and  coveted  both 
writs  of  error,  and  directed  that  Ihe  Judgment 
of  the  clrctiit  court  be  affirmed,  "  With  interest 
until  paid,  at  the  same  rale  per  annum  that 
similar  Judgments  bear  in  the  courts  of  tJie 
State  of  New  York."  The  mandate 
ihe.  court  below  on  the  4th  of  April,  and  now 
tie  Solicitor-General,  representing  the  United 

States,  moves,  on  behalf  of  Schell, locoi "-- 

Judgment  and  the  mandate  bv  striking 

direction  as  to  interest,  so  that  the  Judgment 
rendered  October  14, 18^,  shall  not  carry  Inter- 
est up  to  Uie  time  a  new  judgment  is  rendered 
by  the  court  below  on  tbe  mandate. 

This  application  appears  to  be  based 
cooHtrucCion  given  to  a  deddon  made  by  the 
Circuit  Court  for  the  Southern  District  of  New 
York,  in  January,  1882,  in  Whiley.  Arffiur,  10 
Fed.  RCT).,80[a)  B!atchf.,28ri.  That  was  a 
suit  agauLHt  a  collector  of  customs  to  recover  du- 
ties paid,  in  whld)  the  circuit  cotirt  rendered  a 
Judgment  for  the  plaintiffs,  March  1,  1B81,  for 

■  Head  notes  by  Jfr.  JvttlM  Buichvohb. 


(3,295.00,  and  where  at  the  trial  of  the  ac&n 
the  court  had  made  a  certificate  of  pnAslde 
cause,  under  section  069  of  the  Bevised  BtMnta. 
The  judgment  being  presented  for  payment  oot 
of  theTreasi^y,  under  that  section,  tbesfflDuiit 
of  the  face  of  ft  was  paid,  without  any  ioleiett 
on  it  after  its  rendition.    The  court  being  ip- 

Sued  toby  the  attorney  for  the  United  8t^  to 
irect  satisfaction  of  tin  Jodgment  to  be  entered 
of  record,  it  was  held  that  the  government  wu 
not  lialile  for  any  Interest  on  the  amonnt  of  the 

Judgment  after  its  entry.  This  decision  wis 
ounded  on  a  constdeiation  of  tbe  statutory  no- 
visions  on  the  subject  of  tfaepayment  outoltbe 
Treasury  of  the  amount  of  a  Judgment  recovered 
agftinat  a  Collector  of  Customs  or  other  officer  of 
the  revenue,  for  money  paid  to  hini  and  by  him 
paid  into  the  Treasury  in  the  perfUfmanGeofhis 
official  duty,  where  a  certincate  of  probaUe 
cause  is  granted.  The  result  reached  was  that, 
under  tbe  language  of  the  appropriation  bUlsof 
1878,1870,  1880andI881(Actof  Junel4,18n, 
sec.  8,  20  Stat,  at  L.,  128;  Act  of  March  8.  ISTO, 
sec.  1,  Id.,  414;  Act  of  June  16,  1880.  sec  1.  £1 
Id..  242;  Act  of  March  S,  1881,  sec.  1,  Id.„im, 
interest  accruing  after  the  entry  of  such  ajndg- 
ment,  on  its  amount,  or  on  the  money  so  paid 
to  the  otHcer,  is  not  to  be  paid  1^  tbe  govon- 
ment;  and  that,  under  section  988,  the  officer  is 
notpersonally  liable  for  such  interest. 

This  court  has  never  made  any  dedston  on 
the  points  thus  ruled  on  in  White  v.  Arikur. 
Tbe  case  of  Rttldn^  t.  Van  AndaU,  IS  WalL. 
75  [B3U.  S.,  XSL,  68],  was  a  suit  to  recover 
back  an  internal  revenue  tax  illegally  exacted. 
The  court  below  tutd  Instructed  the  Jury  that 
they  might,  in  their  verdict,  add  interest  to  the 
tax  paio.  This  court  held  that  instruction  to  be 
correct,  but  tbe  only  decision  was  that  Intoest 
might  be  added  from  the  time  of  the  m^d  ex- 
action to  the  verdict.  Nothing  was  decQed  as 
to  interest  on  the  Judgment  wnen  the  govera- 
mcnt  should  come  to  pay  It.  Tbe  iotMest  in- 
cluded in  the  verdict  is  put  in  before  there  is 
any  certificate  of  probable  cause  and.  If  there  is 
DO  such  certificate,  the  government  assumes  no 
part  of  the  liablll^  of  the  defendant. 

In  U.  8.  V.  ahenaan,  08  U.  8.,  665  [XXV., 
285],  all  that  waa  decided  was  that  there  mutf 
be  a  certificate  of  probable  cause,  onder  section 
OSS,  before  the  liability  of  tbe  government  to 
pay  a  Judgment  against  a  revenue  officer  can  at- 
taui  and  that,  where  a  certificate  of  probaUc 
cause  is  made  after  the  Judgment  is  rendovd, 
there  is  no  liability  of  the  government,  for  tbe 
interest  which  accrues  on  the  Judgment  before 
the  making  of  the  certificate.  In  that  case,  tbe 
government  had  voluntarily  paid  the  Interest 
which  accrued  after  the  makmg  of  the  ccxtiS- 

It  is  provided  ^section  1010  of  tbe  Revised 
Statutes,  that  "  Where,  upon  a  writ  of  error. 
Judgment  is  affirmed  in  tbe  Supreme  Court  or 
a  curcutt  court,  the  court  shall  adjudge  to  lbe 
respondent  In  error  just  damages  for  ^  delay." 
Rule  23  of  this  court  provides  that,  'wbere  a 

Judgment  is  affirmed  on  a  writ  of  error,  "  Tbe 
aterest  shall  be  calculated  aikd  levied  from  tbe 
date  of  the  judgment  below,  untQ  tbe  saioe  is 
paid,  at  the  same  rote  that  similar  judgmeDt* 
bear  interest  in  tbe  courts  of  the  States  where 
such  Judgment  Is  rendered."  This  statute  and 
rule,  and  tbe  practice  under  tbem,  followed  in 
103  C.  & 
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tk  widate  la  the  pment  I 


ent  ctae.  of  allowing  lit- 
of  ■  JndgnHot  wbcfe  a 


Qieaar  la  pblntlfl  in  error  wen  dfged  br  tbe 

mMdforUie  detadant  In  Wiit«  v.  Aiikvr, 

M  ^»iiiK  Uiat  in  Uutt  case  Interest  on  the  Jndff. 

I        aalAoiilidbepaId,lNitttiecoarthddtliatncIi 

,         faedce  ooold  not  affect  tli«  qoeatttnt  there 

I        n^ri,  because  the  allowance  of  audi  Interest 

kdoqged  miidt  to  tbe  putdnK  the  Judgment  in 

dsM;  M  ooe  m  a  priTale  nut. 

I  TWIaterast  allowed  in  the  present  case,  in 

it  Judgment  of  this  court,  was  allowed  under 

Sidtlt,  whidt,  in  ha  proridoDe  as  to  intCTest, 

j        kta  ^mcay  with  nction  006  of  the  Revised 

taUM,  ori^nallY  enacted  Aufuit  SB,  1872, 

^     <t.llS.Mc8,SBtaLat  L..618.     Such  Inier- 

~    M.  far  the  tliiw  a  writ  of  error  is  pending,  is 

wBj  iliiiay  tin  ililaj      Wben  the  mandate 

■fdiicoait  goes  to  tbe  court  below.  It  is  nee- 

MMT  that  tiMit  oonit.wtth  avtew  to  execution, 

itow  ^rter  a  foillier  Judgment  in  accordance 

•tt  tbe  ■TB'H*'*  coToing  the  direction  of  this 

eaWMtotntereslandastocoetslntbls 

■a  tte  writ  of  error.    A  wilt  of  enoi 
ncflUiklnd,  being  Imni^tbf  direction  of 
"— ^ It  of  tbe  gorenunent,  operates 


^  .reliftouaec 

..  public  lands  a , ,  . 

ttoD,  tnuBt  be  Id  tbeaotualocoupanOTOttltela 
BttbedatAotdieAot. 

L  Suob  AM  (Ud  not  oonfar  title  on  a  reUsloas  so- 
dMt  for  lands  whiolilt  did  not  oooupT  at  Che  date 
of  the  Aet.  batwhlch  It  had  volimtaHlj'  at 


T  sections  1000  ai 


)loftho 
D  Ihe 


Ji<fi  III  rendered  bf  this  court  In  the  suit, 
"  tke  flaal  Judgment  ''referred  to  In  sectloo  989 
b  As  Ja4^MBt  as  it  stands  after  Its  afflrmance 
>r  If*  eoact.  and  after  tbe  court  below  has 
frtiisdsodijodgroeot  as  the  mandate  of  this 
aoan  mqidrea.  Tbenfore,  tbe  interest  allowed 
h  Ads  eaae,  fa  interest  before  tinal  judgment. 
I  Md  li  el  tbe  same  character  aa  the  ioterest  ol- 
l>a«d  Won  fudgmeni  In  a  suit  against  a  col- 
bonr  whtn  there  U  no  writ  of  error.  In  both 
o«B,  when  thereisalliialJudgnMnt,  theprin- 
'nttanBllBa.declared  by  this  court  In  .AwbiM  V. 
r,  wMfupra,  tbat  it  is  to  be  presumed 


_  ,  and  tbeo,  by  direction  of  tbe 
_  wrltof  error  Is  taken  which  oper- 
,  talerest  on  the  Judgment  during 
~  '0  be  allowed,  and  tbe  statutes 

_^ forUd  such  allowance  but  per- 

-  Tta«  cxpraadon  "  Interest  and  costs  in 
Mg^Hl  eaaaa.*'  In  tbe  amroprlBtlon  bills  be- 
W  Mhncd  to.  dearir  Includes  the  Interest  In 
^  MsMt  caae.  It  beaag  inlerett  before  Dual 


■■  as  a  sttT,  talerei 
ktMTOOIpit  to  be 
St  Mlf  do  Dot  forU 


leoould  acquire 


of  leeo,  called  tlM 
]li«  as  Knlnst  the 
rest  In  Uie  pubUo 


'tTcnunbepw 
Donation  Act,  D( 

buds  In  Orecon  Territoir  ai 
tuoUts  poaseHlon  of  tbam. 

[No.  aoa.] 

Arfftud  Mar.  it,  188S.      DteMed  Apr.  ie.lS8». 

I  PFEAL  from  the  Circuit  Court  of  IhenDltod 
1  States  for  tbe  District  of  Oregon. 
The  blstorr  and  facta  of  the  case  appear  In 


Statement  of  the  case  br  Jfr. /imMm  Woods. 

This  itw  a  bill  in  equ%  filed  bj  Dalles  Ct^, 
„  munidpal  Corporation  oi^uized  under  the 
laws  of  the  State  of  Oregon,  ag^nst  the  Hlislon- 


Tbe  following  tacts  were  disclosed  by  tbe 


MwmnTinT  societt  op  the  heth- 

ODBT  SPISCOPAL  CHURCH,  Appl., 


DALLES  CITT. 


Incorporated  by  an  J___  . 
Oregon  passed  January  S«,  18B7,  whldi  was 
aft^waids  amended  by  an  Act  passed  January 
30,  1859.  By  tbe  last  named  Act  the  bounda- 
ries of  Dalles  Ci^  were  established.  Long  prior 
lo  the  passage  of  said  Acts  of  Incorporation,  to 
wit:  in  the  year  ism,  a  large  portion  of  the  land 
within  said  boundaries  was  settled  upon  and  oc- 
cupied as  a  town  site  for  tbe  purposes  of  bual- 
nessaud  trade  and  not  for  agriculture,  and  baa 
been  so  occupied  ever  since  that  time.  During 
the  year  1850,  tbe  lawfully  constituted  authorl- 
tiee  of  the  Ccnmty  of  Wasco,  within  wblcbDal- 
les  City  was  dtuate,  caused  the  land  so  occufded 
to  be  Burreyed  and  ^tted  Into  lots,  Mocks, 
streets  and  alleys,  and  the  ^t  thereof  to  be  i^ 
corded  In  the  recorder's  office  of  said  coun^. 
A  surrey  was  made  by  theUnitedSlaleBof  the 
lands  BO  occupied  as  a  town  site  and  such  sor- 
vey  was  approved  on  February  4,  1H60,  and  on 
April  19.  iHeo,  tbe  corporate  authorities  of  Dal- 
les City  entered  at  tbe  land-office  of  the  United 
States  In  Oregon  City  the  fractional  northweat 
quarter  of  section  three,  In  township  one,  of 
ranxe  thirteeneasi,  containing  one  hundred  and 
twmvB  acres,  In  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to 
Ihelr  respective  Interests.  All  tbis  was  doneln 
pursuance  of  the  Act  of  Congress  approved  May 
as,  18M.  and  of  the  Act  of  July  17,  1M4,  10 
Stat.  atL.,  800,  by  whIchthcprovUions  of  tbe 
Act  first  named  were  extended  to  the  Territory 
of  Oregon.  The  said  frocilonal  quarter  Is  the 
knd  occupied  by  Dalles  City  as  a  town  site. 
The  corporate  autborlties  ptdd  to  the  receiver 
of  Ihe  la&d-offlce  |1.3a  per  acre  for  said  frac- 
tiooal  quarter,  and  Dalles  City  cklmed  to  have 
therein  acqubred  title  thereto  lo  trust  aa  afore- 
said. 


nUfiovmettlr    dona- 


acres,  for  which  a  patent  was  issued  to  it  bj 


e.oog 


■^'c 


836-S47  SrFRi:uE  CottRT  of 

TJnited  States  on  Jul;  0,  1 87S.  The  land  de- 
scribed in  the  pat«Dt  included  the  fractional 
quarter  to  whicn  Dalles  City  claimed  title  and 
of  which  It  was  in  possession. 

The  bill  flledintnla  case  asserted  the  validity 
of  the  title  of  Belles  City,  tbe  complainaul.  to 
coid  fractional  quarter,  and  averred  that  the 
patent  for  048^  acres,  which  included  said 
fractional  quarter,  was  improvidentlv  issued  to 
Ihc  Missionary  Society  in  violation  of  tbe  rights 
rf  complainant,  and  prayed  for  a  decree,  de- 
claring the  complainant  to  be  the  owner  of  said 
fractional  quarter  in  trust  for  the  use  and  bene- 
fit of  the  owners  and  occupants  thereof,  declar- 
ing tliat  tiie  defendant  held  the  legal  title  In 
trust  for  the  complainant,  and  directing  it  to 
inukc  n  conveyance  to  the  complainant  therefor, 
to  be  held  hy  it  in  trust  for  the  respective  oc- 
cupants thereof. 

Upon  final  bearing,  the  circuit  court  rendered 
a  decree  in  favor  of  the  complainant,  in  accord- 
ance with  the  prayer  of  the  bill.  This  appeal 
is  prosecuted  to  reverse  that  decree. 

Mr.  E.  L.  FKneher,  for  appellant: 

Tbe  land  department  finallv  decided  tbe  ques- 
tion of  the  riebt  of  the  appeUant  to  the  patent; 
and  tbe  decision  by  the  Sccretai;  of  the  Ukterior 
is  final. 

Qtiimby  v.  Conlan,  3  Mor.  Tran.,  487. 

Mewn.  Jobn  H.  Hitoltell  and  Jamet  E. 
ScUy,  for  appellee. 

Mr.  Jtutiee  Woods  delivered  the  opinion  of 
the  court: 

It  is  clear  and  does  not  seem  to  be  disputed, 
that  the  title  of  the  appellee  to  tbe  fractional 
quarter  of  land  described  in  the  bill  is  a  ^ood 
and  valid  title  against  all  the  world,  unless  it  be 
the  appellant,  the  Missionary  Society  of  the 
Methodist  Episcopal  Church.  The  title  of  ap- 
"    '  '       '  ■  le  of  an  entry  made 


t  Uni 


)  Statm. 


Oct.Teeii, 


rsaai     P*''®*^  "^  acquired  by  virtue  of  an  entry  m 
L33VJ    m  (]jp  pi-opBi-  laod-orace,  in  pursuance  of 

Sovisiona  of  two  Acts  of  Conneas,  one  passed 
ay  23.  1944,  5  Stot.  at  L.,  6S7,  and  the  other, 
July  17, 1854, 10  Slat,  at  L.,  805.  The  contro- 
versy in  the  case  arises  upon  the  claim  of  tbe  ap- 
pellant, which  contends  that  its  title  is  better 
and  superior  to  that  of  the  appellee. 

The  patent  from  the  United  Stales  to  the  Mis- 
slonary  Society  of  the  Methodist  Episcopal 
Cburcn  for  the  lands  in  controversy  was  Issued 
by  virtue  of  section  ^447  of  the  Kcvised  Stat- 
utes and,  as  directed  by  thatsectlon,  declared  as 
follows  :  "  That  this  patent  shall  only  operate 
as  a  relinquishment  of  title  on  the  part  of  the 
United  Stales,  and  shall  in  no  manner  interfere 
with  any  valid  adverse  right  to  the  same  land, 
nor  be  construed  to  preclude  a  Ic^  investiga- 
tion and  decision  by  Uie  proper  Judicial  tribunal 
between  adverse  claimants  to  the  same  land." 

Itis,  therefore,  clear,  that  the  patcntdoesnot 
conclude  this  controversy  and  that  if  the  United 
States  bad,  at  the  dale  of  the  patent,  no  title  to 
the landsdescribed therein,  thepatentconveyed 
none  to  the  defendant.  But  both  parties  contend 
that  they  had  acquired  the  title  of  the  United 
States  long  before  tbe  date  of  tbe  patent, 
the  appellee  is  conceded  lo  have  prima  ft, 
good  title,  the  appellant  is  driven  to  sbi 
better  title,  independently  of  the  patent.  This  it 
has  undertaken  to  do.  I'heonly  question  In  tbe 
case,  therefore,  is:  has  it  succeedwl  in  establish- 
ing a  title  to  the  premises  superior  to  that  under 
£4« 


which  the  appellee  claims,  and  by  virtue  of 
which  it  is  in  possession? 

The  appellant  asserts  title  under  the  po- 
visions  of  the  lat  section  of  an  Act  of  Coogras^ 
^ssed  August  14,  1848.  entitled  "  An  Act  lo 
Establish  the  Territoriid  Gtovemment  of  Ore- 
gon." S  Stat  at  L.,  823.  This  section,  among 
other  things,  declared :  "  That  tbe  title  to  Ihs 
land,  not  exceeding  six  hundred  and  forty  actes, 
now  occupied  as  mi.sdonary  stations  among  the 
Indian  Tribes  in  said  Territory,  logcduc  wilb 
the  improvements  thereon,  be  confirmed  and  es- 
tablished in  tbe  several  religious  sodeties  to 
which  said  missionary  stations  respectively  be- 
long." The  appellant  contends  that  on  Auguil 
14,  IH4S,  it  was,  within  the  meaning  of  tbe  stil- 
ule,  occupying  as  a  missionary  station,  among 
tbe  Indian  Tribes  of  Oregon,  the  lands  now  in 
dispute.  Whether  this  contention  is  well 
founded  is  the  turning  point  of  thccontroversv. 

It  appears  from  the  testimony  in  the  recotil 
that,  in  the  year  1886  or  1837,  amissioDBiT  eIb-  , 
tion  was  established  by  the  Missionary  Sodetj 
of  the  Methodist  Episcopal  Church,  under  (be 
superintendence  of  tbe  Rev.  Jascm  Lee,  on  the 
lands  now  in  controversv,  Fitunte  on  tbe  Colum- 
bia River,  east  of  the  Cascade  Mountains,  st  a 
ilace  then  called  Wascopum,  but  since  Ibea 
Down  as  The  Dalles.  In  1844  Loc  was  suc- 
ceeded l^  the  Rev,  George  Gan",  who  contin- 
ued to  be  the  superintendcntof  the  station  until 
July,  1847.  when  he  was  succeeded  1^  Rev. 
WiUiam  Roberts.  At  thistimetherewerefttlhe 
station,  a  two  stoiy  dwelling-house,  a  sdraol- 
bouse  which  was  used  also  as  a  church,  a  sioie- 
bouse  with  cellar  underneath,  a  bam,  some 
fanning  lands  inclosed,  and  farming  ulendls. 

In  August.  1847,  Mr.  Roberts,  being  still  the 
superintendent  of  the  station,  transfi-rrcd  it  lo 
Dr.  M.  Whitman,  who  was  a  missionary  of  tbe 
Presbyterian  HissionBry  Society,  hnowu  aslbe 
American  Board  of  Commissiooets  for  Foi^gn 
Missions.  An  accoimt  of  this  transfer  is  given 
in  Ihe  testimony  of  Ur.  Roberts,  as  follows : 

"  In  August,  1847, 1  transferred  tbe  said  sta- 
tion into  the  bands  of  Dr.  M.  Whitman  at  tbe 
assent  of  the  A.  B.  C.  F.  H.  The  mission  su- 
tioD  was  phiced  in  his  hands  on  the  conditions 
and  with  Uie  understanding  Uiat  it  should  be  oc- 
cupied by  them  for  the  use  and  benefit  of  the 
Indians  tcsidingin  that  place  and  vicinity.  For 
the  movable  property,  tliey  were  to  pay  such  an 
amount  as  might  mutually  be  agreed  upon.  For 
the  station  itself,  they  were  lo  give  no  compen- 
sation ;  the  understanding  being  all  the  while 
that  the  missian  was  lo  be  maintained  by  them 
for  the  use  and  benefit  of  tbe  Indians  in  a  relig- 
ious point  of  view,  which  included  the  educa- 
tion of  tbe  childr^,  tbe  instruction  of  tbe  In- 
dian parents  in  all  matters  pertaining  to  tbeir 
religious  interests  and  temporal  well-being. 
The  reasons  for  the  transfer  without  compenak- 
tion  wer6  briefly  these :  the  Methodist  lUarioD 
had  but  one  station  east  of  the  Cascades  and 
more  work  in  the  Willametle  than  they  coold 
well  attend  to.  llie  American  Bokid  had  three 
stations  in  the  upper  counG?,  and  it  was  qxiiie 
j__.__L,_  jijj,  ^^^  ^  ^^^^  ,fY»  Dalles alao.  wit 


...  thus  made." 

'  'The  amount  which  Dr.  Whitman  ws«  to  |«t 

for  the  movable  proper^  was  sutneqacnily 

J07  f.  S. 
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iud  It «  fraction  OTcr  tSOD.  Tbia  included  a 
bnp  cHwe,  latming  Mouib,  buuing  mill, 
BBC  wbrU,  etc." 

hjncnt  of  tbe  (WO  wm  made  by  a  draft 
drm  bf  Dr.  Whitman,  dated  in  September, 
IMI.  moo  tbe  American  fioeid. 

Hr.  fiidxsti.  Um  ReT.  Alvin  F.  Waller,  and 
Xt  BnvfT,  tbe  Utter  two,  up  to  tbe  date  of  the 
aiBcfa',  haTfnfc  been  in  the  occupancy  of  the 
■MMa,  Wi  the  station  Immediatelj  after  the 
DiHtsiDd  went  down  the  Columbia  River. 
TVj  earned  off  tbeir  movaHe  property  which 
bd  DM  bem  sokl  to  Dr.  Whitman.  Doctor 
a  whom  tbe  station  had  been  trans- 
d  there  a  few  days  and  then  re- 
— e  at  Wailatpu,  distant  about 
_  I  forty  miles.  He  left  hia 
',  [^nin  B.  whitman,  a  youth  seven- 
Ma  nHiof  age,  at  The  Dalles  in  poaaession  of 
dr  boildiagB  wbifli  had  been  occupied  by  the 
VtOoAil  miMioDaTlea.  On  November  26, 
1M7,  Dr.  WUOuan  was,  with  bis  family  and 
>  MBber  <rf  other  peraoni,  murdered  by  the 
CiT«B  Indians  at  bis  borne  at  Wailatpu.  When 
cm  «f  tUi  tnuMtcre  reached  Penin  B.  Whlt- 
«■.  he  sbandraied  Tbe  Dalles  acd  went  down 
it  Cdombia  RiTer,  leaving  no  one  in  the  oc- 
r^o(y  of  tbe  station. 

Afkr  the  transfer  of  tbe  station  by  Roberts 
■kWUtmaa  tn  Aofnist,  1817,  tbe  record  does 
H  ihcrw  that  any  misaiooanr  labors  were  ever 
pntotBied  at  tbe  Dalles,  either  by  the  Hetho- 
Mdodetv  or  the  American  Board,  except  two 
V  teat  tMcious  services  held  by  Mr.  Waller 
ii  Jwe.  ISW.  when  he  went  to  The  Dalles  to 
<*w  Hr.  Roberu  tbe  baondaries  of  the  mis- 
■■  (k^  After  tbe  month  of  August,  1847, 
»  ram  rapreemtingtbe  Blethodin  Hladon- 
■T  Seciay.  and  after  December,  1847,  no  pei^ 
r  ^  Wisiwiiliuii  the  American  Board,  ever  oc- 
rmjti  the  miadonaiy  station  at  The  Dalles. 

lW  iiasiei  aodgned  by  the  appellant  why 
th  lanicaa  Board  atiandoneu  the  station 
■>!  sby  poMeafllon  of  it  woe  not  resumed  by 
*htjl^adfet  Society  was  the  fear  of  Indian 


aary, 

Hon  tbe  iMt  of  February  or  the  first  of , 
lUrk.  l»4».  McMn.  Walker.  Spauldine  ond  I 
J«>.*fee  missioiiaries  of  tbe  American  Board. ' 
'l-«md  a  writing  to  Hr.  Roberta  in  which  they 

'  Atr4  tar  Us  acceptance  the  mission  station 
t  WBcopam,  new  the  Grand  Dalles  of  the  Co- 
-Afiaftver,  *andpH>poaed"thatitberetranB- 
'-n«<  m  Ike  Oicgim  Minion  of  tbe  Methodist 
i^MLfBl  Church,  in  tbe  same  manner  in  which 
'  ■■  leeclTed  by  the  Ottgoa  Hiiaian  of  the 
AAHKaa  Basrd  of  CoaunlMloners  for  Foreign 
Itaisaa.*  TW  dnfl  fteen  to  Mr.  Roberts  for 


-T  ■  ^■*^C  Merer  bem  paid. 

^  ndaM  did  not  nenme  miastonaiy 
wA  «  fte  Dalna  after  this  attempt  lo  retnns- 
^.  Hr  Ai  h  take  possesrioo  of  tbe  pramiaes. 

h  hmt.  UU,  Mr.  Roberti  retnmed  to  The 
~'    '  pOR  of  maUng  a  surrey  of 

I  be  propond  to  dalm  for 


the  Hissionaiy  Socie^  of  the  Methodist  Epl»- 
copelChtircb  under  the  Act  of  1848.  He  made 
a  survey  and  had  it  recorded. 

On  February  SB,  1859,  several  yean  after  the 
lands  in  controversy  bad  been  entered  and  paid 
for  by  Dalles  City,  tbe  American  Board  deliv- 
ered to  the  Missionary  Bodety  of  the  Methodist 
Episcopal  Church  a  release  of  all  tbdr  light 
and  title  to  the  property  in  tbe  vicinity  of  llw 
Dalles  on  the  Columbia  River,  known  as  tbe 
"  mission  property." 

The  question  is  presented  whether,  upon  these 
facts,  the  appellant,  tbe  Misdonary  Society  of 
the  Uethodist  Episcopal  Church,  has  shown  a 
better  title  to  the  lands  in  controversy  than  tbct 
of  Dalles  City,  the  appellee. 

The  title  mimed  by  appellant  is  based  en- 
tirely upon  the  first  seclion  of  the  Act  of  Au- 
gust 14,  1B48,  before  referred  to.  This  was  a 
public  grant.  In  the  case  of  R.  B.  Co.  v.  Zi'frA- 
field  [64  U.  8.,  XVI.,  6001,  it  was  said  by  Ibis 
?ourt,  speaking  of  a  public  grant  of  land : 
"All  Krants  of  this  deamption  are  strictly  con- 
itrued  against  the  grantees.  Nothing  passes 
but  what  is  conveyed  in  clear  and  explicit 
'""'— "~"  "    See,  also.  Jadcaon  v.  Lamphvr-   " 


Pet.,  3®;  Btatv  v.  Kju/teler,  4  Pet,  166;  Bant 
V.  BiUingt,  A  la.,  514;  CttarUt  River  Bridgt  v.      [3431 
mwrrm  Bridge.  11  Pet.,  430;  R.  R.   Co.  v.  P.      '         ' 
5.,  93  U.  8.,  7«8  [XXIU..  684]. 

The  Act  of  Aueust  l4,  1848.  conflrma  and 
establishes  title  to  und  occupied  at  tbe  date  of 
the  Act  as  missionary  stations  among  the  In- 
dian Tribes.  The  words  are  '•  now  occupied." 
To  occupy,  means  to  hold  in  poesession;  tohold 
orkeepforuse;astooccupyanapaTtment.  Web- 
ster's Dictionary.  The  appellant  contends  that 
this  Act  confen  title  on  it  for  lauds  which  it 
did  not  occupy  at  tbe  date  of  the  Act,  but  which 
it  had  voluntarily  abandoned  eleven  months 
before,  and  tbe  occupancy  of  wbidi  It  never 
resumed,  either  for  misslooary  or  any  other  pur- 
poses. Not  even  n  liberal  construction  would 
Hupport  sudi  a  claim. 

But  the  appeUant,  conceding  that  it  was  not 
in  the  actual  occupancy  of  the  premises,  either 
OS  a  missionary  station  or  otherwise,  at  tbe  daio 
of  the  passage  of  the  Act,  nevertheless  itiKists 
that,  being  in  ac;tual  occupancy  in  August,  1»47, 
it  transferred  itH  rights  therein  to  the  American 
Boanl  on  condition  that  the  latter  society  should 
maintain  a  mission  there  for  tbe  benclit  of  tbe 
Indians,  anil  that  as  the  American  Board  failed 
to  maintain  such  a  mission  and  abandoned  tbe 
premiae«,  the  rights  of  the  appeUant  reveried 
to  it  and  it,  therofore,  had  a  constructive  pOB- 
session  when  tbe  Act  of  August  14,  1848.  was. 
pas-sed.  which  brought  it  within  the  meaning 
of  ihe  Act. 

We  do  not  think  this  contention  can  be  sus- 
tained, in  the  first  place,  it  cannot  be  fairly 
inferred  from  the  testimony  in  the  record  that 
the  trunsfer  of  the  mUaionary  station  wos  a 
conditionul  one,  and  that  it  was  any  part  of  the 
contract  tliat  the  rights  of  the  appellant  should 
revert  to  it  if  the  condition  were  broken.  It  is 
plain  that  tbe  transfer  was  absolute.  DoubUeta 
It  was  the  expectation  of  the  appellant  that  tlie 
transferee  would  conduct  upon  tbe  premiaet  a 
miarion  for  tbe  religions  beiieflt  of  the  Indians, 
and  such  doubtless  was  the  pnipoae  of  the  Amer- 
ican Board.  But  it  does  iMtqipear  to  have  been 
U7 
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aay  putt  of  tbe  ooatract  that,  If  the  American 
Board  failed  to  cany  on  Buclt  a  mission,  the 
appellant  should  resume  poaKislon. 
But  conceding  that  Budi  was  the  understand- 
I3**]  ing  between  the  parties,  there  Is  still  a  fatal  ob- 
stacle toany  clwnon  thepart  of  tbeappellant. 
When  the  Bn)elhtat  was  in  the  occupancj  of 
the  premises  in  controversy,  and  when  It  made 
the  transfer  of  possession  in  August,  1847,  and 
nntil  tltepassageofthe  Act  of  August  14, 1848, 
to  establish  the  territorial  government  of  Ore- 
gon, tliat  part  of  the  country  was  without  an 
organized  territorial  government  under  the  laws 
of  the  United  States.  Thepublic  domain  which 
was  included  witliln  the  Terriioij  of  Oregon  by 
the  Act  Just  mentioned,  bad  ootthen  been  sur- 
veyed norwas  Itopentosettlemenl.  preemption 
or  enliy.  Stark  v.  Starr,  6  Wall.,  402  173  U. 
S.,  XVIII.,  925].  Tbe  title  was  in  the  United 
States,  subject  to  the  possessory  Indian  title  to 

Krtlons  of  the  Territory,  and  there  was  no  law 
wliich  any  person  or  company  could  acquire 
title  from  the  government.  All  persona,  there- 
fore, who  settled  upon  tbe  pucUc  lands  ac- 
quired no  rights  thereby  as  against  the  govem- 
ment.  They  were  merely  tenants  by  sufferance. 
Tbe  most  uej  could  claim  was  the  right  of  act- 
ual occupancy  as  against  other  settlers.  Such 
an  occupant  could  yield  his  right  of  actual  pos- 
session to  another  settler,  but  ne  could  convey 
no  other  interest  is  the  land.  If  he  abandoned 
tbe  land  and  another  settler  occupied  it,  the 
formerlost  all rigbtto the  possession.  If  he  trans- 
ferred the  possession  to  another  and  the  trans- 
ferree  ab>aiidoned  the  land,  the  first  possessor 
could  claim  no  right  ia  the  land  unless  heagain 
took  actual  posgesslon.  In  short,  tbe  settkinad 
no  right  as  against  tbe  government,  and  no 
rights  under  the  laws  of  me  United  States,  as 
a^nst  anyone  else,  to  the  possession  of  the 
land  in  his  actual  occupancy,  except  and  only 
so  long  as  such  occupancy  continued. 

It  is  true  that  before  tbe  passage  of  the  Act  oi 
August  14,  1848.  to  organize  a  territorial  gov- 
ernment for  Oregon,  the  people  of  that  Terri- 
tory bad,  in  Juue  and  July,  1845,  met,  by  their 
delegates,  in  convention,  and  adopted  laws  and 
tegiSfttions  for  their  government  "Until  such 
time,"  as  they  declared,  "  as  the  United  States 
of  America  extend  jurisdiction  over  us."  In 
this  plan  of  ^vemment  it  was  provided  ttiat 
anyone  wishmg  to  establish  a  claim  to  land 
should  designate  Ihe  extent  of  liis  claim  by  line 
marks  and  have  it  recorded  in  the  office  of  the 
territorial  recorder.  The  appellant  cannot  de- 
[34S]  five  any  title  from  tliis  regtuation,  for  It  never 
defined  the  extent  of  its  claim  by  boundaries 
and  never  recorded  the  same,  as  required  by  the 
regulation,  until  long  after  tbe  passage  of  the 
Act  of  August  14,  1848,  "to  ormnize  a  territo- 
rial government  for  Oregon."  That  Act  in  its 
14th  section  declared  as  follows:  "All  taws  here- 
tofore passed  in  said  Territory  making  grants 
of  land,  or  otherwise  affecting  or  encumbering 
tbe  title  to  lands,  shall  be,  and  are  hereby  de- 
-clared  to  be,  null  and  void." 

Referring  to  this  Act,  this  court  declared  in 
the  case  of  Lomudidt  v.  Bmith,  SI  How.,  398 
[62  U.  B.,  XVI.,  81],  that  Congrees  passed  no 
uw  in  anywise  aflectlug  title  to  lan^  in  Ore- 
gon till  the  passage  of  ue  Act  of  September  27, 
1860  [9  Stat,  at  L.,  486],  and  that  prior  to  that 
£18 


dote  DO  one  cotild  acquire  any  title  to  or  bur 
est  in  the  public  lands  in  that  Toritory. 
It  follows  that  there  could  be  no  constnctiTe 
ion  of  (he  public  lands.    When,  Iherc- 


posaessloD 
fore,  in  A 


abandoned  Its  possession  of  the  lands  in 
versy  to  another  mlsdonary  society  it  lost  erm 
shadow  of  claim  thereto.  Its  ri^t  was  *  mere 
possessory  right,  without  other  utle.  It  bad  do 
rights  which  it  could  reserve.  When  the  Amn- 
icon  Board,  in  December,  1847,  abandoned  the 
lands  in  controversy,  the  appellant  had  no  ririiis 


the  appellant  or  fear  of  the  Indians  on  dw  part 
of  the  American  Board,  are  entirely  inuaate- 
rial.  When  the  lands  were  abandoned  (or  my 
reason  all  right  in  them  was  lost,  and  they  were 
open  to  the  occupancy  of  anyone  who  mi^i 
choose  to  take  and  bold  them. 

The  method  adopted  by  the  appellant  to  tuni 
over  the  station  to  the  Arnerican  Board  bj  an 
actual  transfer  of  poasesdoD  was  as  eflecnulu 
any  could  be.  It  could  be  done  only  bv  yield- 
ing the  actual  occupancy,  and  tills  could  not  be 
effected  by  a  written  transfer.  It  conld  be  ac- 
complished only  by  the  going  out  of  one  party 
and  the  going  in  of  the  other. 

If  the  appellant  had,  in  August,  1847,  exe- 
cuted tbe  moat  formal  deed,  conveying  tbe 
lands  to  the  American  Board,  and  had  stipu- 
lated therein  that  on  failure  of  tbe  latter  to  main* 
tain  a  mi^on  thereon  for  tbe  benefit  of  ttie  In- 
dians, or  upon  its  abandonment  of  the  lands, 
all  the  rights  of  appellant  should  reveK  to  it, 
and  It  shotdd  be  entitled  to  resume  immediate 
poesesslon,  such  a  writinir  would  have  been  in- 
operative and  futile.  The  appellant  bad  no 
rights  in  the  land  which  it  could  convey,  and 
no  rights  which  it  could  reserve. 

These  views  are  supported  by  the  case  of 
StTxn^eilowy.  (7otn, 99U.  8..  6lOrXXV..4ai]. 
brought  up  from  the  Territtwy  of  Utah.  The 
Act  of  March  2,  1867,  "for  the  relief  of  inbab- 
iionis  of  cities  and  towns  upon  the  public  hutds," 
14  Stat,  at  L.,  541,  provided  that  whenever  any 
portion  of  the  public  lands  of  the  United  States 
had  been  settled  upon  as  a  town  dte,  and  were 
for  that  reason  not  subject  to  entiy.  it  dtonld 
be  lavrful  for  the  authorities  of  Ute  town  to  en- 
ter the  lands  as  settled  upon  in  trust  for  the 
several  use  and  benefit  of  the  occupants  tboeof. 
tbe  execution  of  which  trust  was  to  be  con- 
ducted under  such  rules  as  the  Legislature  of 
the  State  or  Territory  might  prescribe.  Under 
this  Act,  it  was  held  in  tbe  case  dted  that  nhcre 
a  party  bad  been  in  the  occupancy  of  a  lot,  but 
pnor  to  the  passageof  the  Act  voluntarily  witli- 
diew  therefrom  and  gave  it  up  to  othns,  htr 
rights,  which  depeudm  on  keeping  the  poesea 
sion,  were  gone. 

Tbe  appellant  contends  that  the  langoage  of 
the  1st  section  of  the  Act  of  August  14,  1848, 
under  which  it  claims,  impliee  tiuU  It  lutd  some 
title  to  the  lands  in  question  before  the  Act  w«s 
passed.  It  places  strees  on  the  words  *'  Tfaai 
the  titie  to  the  lands  be  confirmed  and  ecteb- 
lished  in  the  several  religious  societies  to  wbi<^ 
said  missionary  stations  respectively  bcjkmg." 
and  says  there  must  have  been  stHxte  provioua 
tiUe  miich  could  be  confirmed  and  eatahluy^ 
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<rtttaj6lie»»  agkioKUie  ttiAled  States  be- 
!« the  pwMge  of  !tiia  Act.  If,  therefore,  tbe 
lint  ■  to  be  pvcn  to  the  wcnda  of  tbe  statute 
■kick  iIm  mylhirt  clainu  for  them,  they  iDust 
nfa  to  the  pomemorj  title  tindsr  the  ngnU- 
6»ibaT«  BMDtiotMl  of  tbe  tatiTidoiial  gorem- 
■oL  But  no  Mepe,  ss  we  have  seen,  were 
ttte  by  Upelltut  to  HtabUib  its  claim  under 
ita«  lernteiom.  It  bad  dmplj  aettled  upon 
Ik  pnUoe  domain  aa  a  l«aant  by  suSetance, 
liikiBt  ambority  of  any  law  or  regulation  of 
BT  ptrennBent,  and  bad  done  ikoact  tnr  which 
e  dvld  icquin  any  claim  of  title.  Whatever, 
ite^cte,  m^  hare  been  the  case  with  other 
I  —iniiTy  societies,  the  appellant  bad  no  title 
i  m  kind  which  coaM  be  confirmed  and  e»- 
TihKJtJ  trr  the  Act  of  August  14,  1848.  The 
latricaa  Boaid  wu  is  no  DetlerpositioD. 

Mther  <d  the  Sodeties  acquired  any 
ndrr  lbs  Act  of  1848.  The  writing  executed  in 
l-m  br  lUma.  Walker,  SpauMlng  and  Eels, 
ai  Ac  refaaat  nude  by  the  American  Board 
iitW  tppeUanI  In  18S9,  after  Dalies  City  had 
tami  and  psid  for  the  land,  and  the  patent 
•f  ikt  CniMd  StalM  in  1875,  which  was  a  mere 
•MM.  ena*gyed  no  tights  to  the  appellant  in 
iir  iMdi  in  eodtroveTsy. 

TifiimetfA*  Circuit  Comt  mi4.  th«r^»re. 
■V^nrf  wnMbe  ajirmed. 

hmtat^.   T«el: 

Mamm  H.  HeKamer.  Clvk.  Bap.  Oniit,  U.  S. 


IBHOSABT  80C1BTT  OP  THE  HETH- 
OWST  EPISCOPAL  CHURCH,  App$., 

JAMES  K.  KELLY  n  ai. 
BAHE,  Appt.. 

JAMES  E.  EELLY  m  al. 

Om  S.  C  17  Otto,  8«.  Sou.) 


jdbTthat.  ' 

•  bartnc  Aiowii  an  equitable  title 
-'ir  tba  Donation  Act  of  Sep.  IT, 


t^Md  Staica  for  tbe  District  of  OregOL. 
?  T  tkc  hhsory  sod  facu  of  tbe  esse  see  the 

:■— Hfaf  CMC  of  Jhmhoarjf  Seeitlg  t.  iXiUs* 

'  •%  «««',  MS  a. 
^  I.  Ih  Paaafcw,  for  appellBot 
Mnm  #ata  B.  MMoh^Tand  AmM  ff. 

s4p  fcv^pdsas. 
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I  «m  ht  all  respects  atmllar  to  the 

ikHi  lbs  epfidlses  daimea  under 

_Bt  tiom  that  relied  on  bv  Dalka 

''^.  ta  ftr  •■  the  title  o(  Ibe  appdlant  is  oon- 
vmCSmt  wots  cried  npoB  tbe  wflM  evidence 
■  waXaaML    It  CoDows,  that  if  Ibe  qipel- 

ito  xi  ona.       r.  a.  booe  n 
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lees  in  tbeae  eases  show  an  eqnltalde  title  In 
themselves,  the  decree  should  be  ^fflmmd  This 
they  have  done.  They  all  cbdm  title  nitder  one 
Wuisor  D.  BIgelow.  The  title  of  Kgelow  was 
derived  under  the  Act  of  Congress  of  Beptent. 
ber  ST,  IBBO,  ft  Stat  at  L.,  43»,  commonly  called 
tbe  DonatlcHi  Act.  This  Act  gave,  upon  cer- 
t^u  conditions,  to  every  white  settler  upon  tbe 
public  lands,  above  the  age  of  eighteen  years 


whole  sectloD,  if  he  w 


the  lands  in  controversy,  which  be  afterworda 
conveyed  to  tbe  appdleea  in  these  cases.  2'h» 
dterte  of  the  Circuit  Gattrt  in  that  catei,  •ehieh 
vxu  timilar  to  the  dtene  in  eait  loe.vat,  th«r» 
fore,  right,  and  ihovld  te  ttfflrmed;  and  it  it  mt 
orderM. 
True  oopr.    Tost ; 

James  B.  HoKenner.  Cletk,  Sup.  Court.  U.  & 


CITY  OF  QUIKCY,  Plf.  in  Brr.. 

e. 

HARY  COOKE,  Em.  of  Ltkan  Coon." 

(Bee  B.  C  IT  Otto,  M»«a.) 


L  me  ott7  oomiail,  and  not  the  voters  of  an  In- 
ooipoiated  Dttr,  BraltsootpMateautliorlllaswIthln 
'■■- "-jrortt*"" — '^" — ■"--" -•— 


a.  Under  EfaenUDOlsOimBtlbitianoIlStL  the  Im- 
.1.. >  ti^  state oouU  oonflnn  andlenllse  a 


,. ^  „  tbestockotBrall^oadoa_ 

Ba7,  whioh  bad  beta  made  without  lecrWatlTe  nu-  . 
arltr,  and  ooofBr  upon  the  oi^  power  to  lasua 
bonds  to  the  amount  of  the  Mook  lubsorttieil,  and 
■uoh  bonds  are  valid  In  tlie  bonds  of  a  bona  /Idt 

[No,  1048.1 
Submitted  Jan.  19,  JSSS.   DeAded  Apr.  18, 18S3. 

rK  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illinola. 
The  history  and  facts  of  the  case  appear  In 
tbe  opinion  of  the  court. 
Mr.  0»rl  E.  Epler,  for  plalntUf  in  error. 
JV«Mr*.  immmm  Onant,  WUOmm  MeF«d- 
OB,  Whit  M.  Grant  and  Wittiam  Manh,  for  de- 
'ndant  in  error. 

Mr.  JvMm  '*'n"*ii-  delivered  the  opinion  of 
the  court: 

On  the  7th  dav  of  August,  1808,  the  dty  coun- 
cil of  QulnCT,  iQliiois,  in  conformity  with  a  vote 
of  Uie  people  at  an  election  held  under  the  au- 
thority of  a  resolution  adopted  by  that  body  on 
tbe  BQi  day  of  June  previous,  passed  an  ordi- 
nance empowering  and  directing  tbe  mayor  to 
subscribe  $100,OW),  povoble  in  dty  bonds,  to 
Um  capital  stock  of  tbe  HiseissippI  and  Hlssouii 
River  Air  Line  Railroad  Companv,  a  corpora- 
tion created  under  tbe  laws  of  Hlieourl.  The 
object  of  the  snbecripticm  was  to  aid  in  the  con- 


wesleriy,  ooonecting  Quiocy  with  tbe  road  of 
that  Gumpaaj.  The  ordinance  made  It  a  con- 
dition of  the  bene  and  paymoU  of  the  boiMK 
that  there  should  beexpmded  the  sum  of  9S0,0D6 
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Oct.  Trail. 


In  grading,  bridging  uid  tieing  the  road,  com- 
mencing at  West  Quincy,  for  a.  distance  of 
twenty-five  miles;  further,  that  due  guaranties 
riuuii  ^S'^E".  before  the  bondawere  issued,  that  their 
[»Bm  pfQj^eds  should  be  so  expended,  "the  City  of 
Quiacy  to  determine  on  the  compliance  with 
said  conditions  and  issue  of  bonds  in  payment 
of  tlie  BUbscriptiOQ. " 

On  the  succeeding  day,  August  8, 1868,  the 
City,  by  its  mayor,  made  the  sulncriptlon  upon 
"'e  required  conditions. 


"That  the  acts  of  the  city  council  of  the  City  of 
Quincy,  from  June  2,  1868,  to  August  2B,  1863, 
in  ordering  an  election  on  the  pro poeitioii  to  sulv 
scribe  ilW.OOO  to  the  capital  stock  of  the  Mis- 
Bissippi  and  Hixaonri  River  Air  Line  Bailroad 
Companj.and  the  subscriiition  of  said  Btoc)[,and 
all  oUier  acta  of  said  council  in  connection  there- 
with, are  hereby  legalized  and  confirmed."  8 
Pri.  LawsDl.,  1969,  p.  376. 

On  the  first  day  of  January,  1870,  the  city 
council  issued  to  toe  company,  ia  part  pe^ment 
of  said  subscriptloQ,  fifty  bonds  of  the  (Mj,  of 
f 'lOO  each,  numbered  from  one  to  flf^,  inclu- 
sive; and,  on  May  IS,  1870,  in  further  pay- 
ment, seventy-five  additional  bonds,  numbered 
from  flfty-one  to  one  hundred  and  twenty-flve, 
inclusive.  The  remainder,  dated  July  1,  1870, 
wore  issued  on  November  13, 1870,In  further  and 
full  payment.  Upon  each  delivery  of  tjonds, 
the  City  received  in  exchange  an  equal  amount 
at  par  value  of  the  stock  of  the  railroad  com- 
pany. The  bonds,  negotiable  in  form,  were 
mide  payable  to  the  railroad  company  or  bearer 
at  the  National  Bank  of  Commerce  in  New 
Torli.  They  purport  to  have  been  issued  under 
aniby  virtueof theordinancaof  AuKUSt7,1868, 
and  of  the  said  Act  of  Assembly.  '  The  present 
action  was  brought  to  recover  the  amount  of 
certain  coupons  of  the  bonds  so  issued. 

The  special  finding  shons  lliat  all  of  Uie  cou- 
pons sued  on,  except  one,  were  of  the  bonds  is- 
sued and  delivered  January  1  and  May  18, 18T0; 
that  the  bonds  from  which  the  coupons  sued  on 
were  taken,  with  all  their  coupons,  were  pur- 
chased by  plaintiS  for  value,  l>efore  maturity, 
in  open  market,  in  the  usual  course  of  business, 
and  without  notice  of  any  infirmity  therein  ; 
that  the  railroad  company,  from  tbe  commence- 
mentof  the  construct  ion  of  its  road,  owned  and 
ran  its  trains  from  West  Quincy  into  and  out  of 
Quinsy  over  t^e  bridre  connecting  those  two 
places;  that  the  City,  for  six  years  ikfter  issuing 
the  bonds,  paid  the  successive  annual  instate 
ments  of  interest  and,  by  an  agent  regularly  ap- 
[S6I]  pointed  for  ttiat  purpose,  voted  its  stock  at  one 
or  more  meetings  of  stockholders  held  after 
July  8,  1870. 


various  questions  of  law  upon  which  then  .  _ 
curred,  at  the  trial,  a  difference  of  opinion  i>e- 
tween  the  Judges.  They  are  all  more  or  less  in- 
volved in  the  general  inquiry  as  to  the  existence 
of  l^slative  authority  lor  this  issue  of  bonds. 
1.  Such  authority  cannot  be  found  in  the 
ori^nal  charter  of  the  City  or  in  the  Act  of 
February  16,  IMT.  The  former  gives  the  dty 
council  power  "to  appropriate  money  and  pro- 
vide for  the  payment  of  the  debt  and  expenses," 
of  the  City;  the  latter  authorized  that  body  "to 
issue  d^  bonds  to  any  amount  not  exceeding,  at 
&60 


one  time,  in  tbeaggre^te,  the  snm  of  tTS.OOd. " 
These  provisions  mamfestly  relate  to  debte  ud 
expenses  incurred  for  ordinary  monidpal  put- 
Pom's,  and  not  to  railroad  subscriptions,  Iheau- 
tborin-  to  make  which  must  be  exptessly  con- 
ferred tiy  statute.  These  bondaaponUkdr  face 
show  tliat  they  were  executed  in  paymoil  of  a 
suttscriptiou  of  the  latter  character  and,  axet- 
quenlly,  purcbaseis  were  charged  with  Delia 
that  they  were  not  issued  for  ordinary  nnuuci- 
pal  purpoees  under  any  power  confaredbyllie 
charter  of  the  City  or  by  the  Act  of  1857. 
"    "^ ■' —  of  legislaiiveautlKJriWlsnot 


ider  eiinting  laws  by  t 
Is  adoption,  declares  uut 


Butiscriptio: 
popular  vote  prior  to 

"No  county,  citv,  town,  townHhlp  or  oUkt 
munidpality  ahafi  ever  became  subecrita  to 
the  capital  stock  of  any  railroad  or  private  coi- 
poration,  or  make  donation  to,  or  loan  its  credit 
m  aid  of  such  corporation  ;  Hvtided,  'otRter, 
That  the  adoption  of  this  aitide  shall  not  t>e 
construed  as  affecting  the  rirht  of  any  such 
munidpality  to  make  such  subecriptiMiB  when 
the  same  have  been  authorized,  under  existing 
taws,  by  a  vote  of  the  people  of  such  munici- 
palities prior  to  such  adoption."  This  is  quit« 
clear  in  view  of  the  34th  section  of  the  schedele 
of  tbatConstltution,  which  provides:  "Nothing 
contained  in  ttiis  Constitution  shall  be  so  con- 
strued as  to  deprive  the  General  Assembly  of 
power  to  authorize  the  City  of  Quincy  to  create 
any  indetitedness  for  railroad  or  mmudpalpot- 
poees,  for  which  the  people  of  said  City  Ehsll 
have  voted,  and  to  which  they  shall  have  ^ven, 
by  such  vote,  their  asaent,  prior  to  the  Iwiday 
of  December,  in  theyear  of  our  Lord  I88a;  Ptv 
tidtd.  That  no  socli  indebtednen  so  created 
shall,  in  any  port  thereof,  tie  paid  by  tlie  State, 
or  from  any  state  revenue,  tax  orfund,tmttbe 
same  shall  be  paid,  if  paid  at  all,  by  the  svd 
City  of  Quincy  alone,  and  by  taxes  to  be  levied 
upon  the  taxable  property  thereof ;  And  pro- 
ndedfurOter,  That  the  Oeueral  Assembly  sbaD 
have  no  power  in  the  premises  that  it  could  net 
exercise  under  the  preset  Constlbdian  of  thie 
State." 

The  Supreme  Court  of  Illinois,  ia  R.  R.  Co- 
V.  Morrit.  84111.,  412,  had  occasion  to  consider 
the  scope  and  effect  of  that  section.  In  that 
esse  an  election  was  held  August  7, 1809,  und» 
the  authority  of  a  resolution  of  the  dty  council, 
to  take  (he  sense  of  the  people  upon  ksabscrip' 
tion  to  the  capital  stock  of  the  Qulncr,  HivoU' 
ri  and  Pacific  Rallioad  Company,  also  B  He- 
souri  corporation,  whose  road  lay  wholKwithii 
tliatState.  TIiBt election  washetdwitbootas] 
law  authorizing  a  vot«  on  the  qneMlon,  or  aS' 
powering  the  City  to  become  a  stockbcMer  b 


operation,  the  City  of  Quincy,  subject  to  ihi 
terma  and  requirements  emlioaied  in  the  prop 
oeition  submitted  to  the  people,  was  antlioriiei 
to  make,  upon  such  conoltions  as  Ibe  dKj  coun 
cil  deenied  t>est,  a.  aubscriplicm  to  tbe  stock  o 
that  company,  for  which  tbe  people  may  havi 
voted  prior  to  the  I8th  day  of  Deoembco',  ISO 
The  *  -^  further  provided:  "Any  election  hdi 

or  nib 
dd  at?, » 

M7  r.  a 


Ar  opftil  rtock  of  (aid  rallmod  compeny  la 
(■anouiM  IhFreof ,  Bud  any  bonds  or  otLer  evi- 
thacci  id  (Qcli  iodebtednen  issued  or  to  be  is- 
>nrf  by  nid  City,  are  hereby  declared  valid. " 
Uodtr  ibat  Act,  the  snbecriploD  was  made  and 
UVll^  iKied;  aod  (be  controlling  question  was 
Mto  tbnr  Taliditj.  Tbe  court,  waivjnc  any 
'ipraBoa  of  opinion  as  to  the  validity  of  that 
;mo(  the  Act  which  In  tenos  purported  U>le- 
a!ta  the  election,  decided :  that  the  obvious 
ifteiiDd  inieotof  the  21th  Kciion  ot  theached- 
^  of  the  CoBstitation  was  to  leave  the  action 


a  nOroad  mbacriptlon,  and  the  power 
•i  the  LegUlUure  over  it,  "Unaffected  bv  the 
eaembaaoa  of  1870 ;  in  other  words,  to  leave 
^  nu  and  the  power  of  the  Legidature  to 
nala  the  right  to  take  slock  precisely  as  they 
*-^U  have  been  tuider  the  Constitution  of 
!•*,'  that  the  dty  council  were  the  corporate 
taaoritiea  of  Qulocy,  upon  whom,  within  the 
KMingof  the  Constitution  of  1848,  the  Le^s- 
ktnrt  roold  cocfer,  without  (he  intervention 
li  k  pnpnlar  vote,  authority  lo  make  the  sutr- 
•rtiplkm  and  inoe  the  bonds;  that  eection  24  of 
A*i  ■•♦■^■■'»  embraced  a  vole  taken  without 
uHoritj  at  hw,  prior  to  December  IS,  1869, 
bRVQK,  had  the  vote  been  le^,  the  language, 
'iiw  whkb  the  people  of  said  City  sbail  have 
■'*4  and  lo  which  they  shall  have  given,  by 
wh  TMC;  their  aaMnt,  would  have  been  un- 
Wi^aiT  in  view  of  the  proviso  in  the  ccDcral 
'•rkm  forbUdhig  munidpsl  subscriptions  in 
■d  ijf  taOroMd  corporations;  lastly,  that  the  con- 
•'nrtkn  of  the  Oulncy,  Missouri  and  Pacific 
Bidnad.  altixni^  no  part  of  it  lay  in  Illiuois, 


1  b  Rmai&s  to  inquire  as  lo  the  authority 
■*  At  CUy.  nad«r  the  Constitution  of  1848.  to 
«r  the  bonds  in  qoestion.  Itapowertodoeo 
"  loied  npuD  theM  principal  grounds:  1. 
TWc  Ike  thctton  held  under  the  sanction  of  the 
-et  namcil,  and  the  action  of  that  body  In  di- 
'■lUf  the  aDfaacilption  to  be  made,  were  of  no 
'sri  (Act,  stoce  the  ekction  was  held  without 


.    2.  That  without  such  au- 

Ttafci  to  sabscription  could  be  legallT  made. 
1  TlMikenirUtveActof  lfarcb37,186S,WBB 
«*ild,  bccsOK  it  aoumed  lo  Impoee  indebted- 
^  tfom  ibe  Cltv  without  the  consent  of  its 
•^pentr  Baiboritws;.  The  soundnesa  of  the 
kw  Md  Mcnid  of  these  pn»MMitioiis  cannot  be 
*9>»d,  wbetber  reference  be  had  to  the  decis- 
>^  iM  lUa  coon  or  to  thoao  of  the  Supreme 

Kk  «■  w  imable  to  concur  In  the  sugeeatlon 
Kaolboridesof  Quincydldnol, 
„e  of  the  Act  of  March  27,  186S. 
fvo  lame  these  bonds.  In  sup- 
PR  «  tt»  poaWod  taken  by  the  City,  counsel 
*te  »  m^menm  dedatona  of  the  Supreme 
^m  ^  IlliMii  cmatraUig  the  Sth  section  of 
•rtftsntdeortbeCaostltutlon  of  1848,  which 
PIpUw  ikal  "The  comrate  authorities  of 
■■ri^>onaUpa.scbooldlsOlcts,dtles,lownsj 
■i  ilhn  I  wisj  bcvcBicd  whhpowertoaseeasi 
■it^bvUkxcafcvcDcpantepurpoaea."  From  I 
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those  decisions  the  following  propodtions, 
among  others,  may  be  deduced:  that  Mie  clause 
was  intended  to  define  as  well  the  class  of  mu- 
nicipal ofBcer*  upon  whom  the  power  of  laxa- 
tioD,  for  local  purposes,  might  tie  conferred,  as 
the  purposes  lor  which  such  power  could  be 
constitutionally  exercised;  that  by  the  phrase 
"corporab:  authorities"  must  be  understood 
those  municipal  officers  who  were  selected  with 
some  reference  to  the  creation  of  municipal  in- 
debtedness, and  who  were  either  directly  elected 
by  the  population  to  be  t&ied,  or  appointed  In 
some  mode  to  which  they  have  ^ven  their  as- 
sent; that  the  construction  of  a  railroad,  at  least 
one  within  or  near  a  county,  township,  town, 
village  or  city,  was  a  corporate  purpose  of  such 
muDicIpaJitv;  andthatadebt  forasubscriplioii 
to  the  slock  of  a  railroad  corporation,  or  for 
bonds  In  parent  thereof,  could  not  be  imposed 
upon  a  municipal  corporation  without  the  con- 
sent or  against  the  will  of  ils  corporate  author- 
ities. But  it  has  been  quite  as  distinctly  ruled 
by  the  Supreme  Court  of  Illinois,  that  the  city 
council  and  not  the  voters  of  an  Incorporatea 
city  were  its  corporate  authorities  within  the 
meaning  of  the  Constitution  of  1848  and  if  cm- 
powered  by  legislative  enactment,  could  under 
that  instrument  subscribe  to  the  stock  of  a  rail- 
road corporation  and  issue  bonds  in  payment 
thereof,  witliout  submitting  the  matter  to  popu- 
lar vote.  Such  was  the  decision  in  it.  A  Cb. 
V.  Jlorri*.  where  the  court  re-afflnned  the  ruling 
upon  this  point  in  Kiithttmro  v.  FHek,  84  III., 
421, 422.  In  tlielatter  case,  a  subscription  made 
by  a  town  to  the  capital  stock  of  a  railroad  cor- 

E ration  (without  authority  of  law,  as  was  al- 
jed)  was,  by  an  Act  passed  after  the  town 
was  Incorporated  under  a  special  charter,  de- 
clared to  DC  legal,  and  bonds  authorized  to  be 
issued  therefor.  The  couri  said:  "  It  is  b;^  no 
means  a  necessair  element  in  these  subecriptiona 
that  there  ^oula  be  a  vote  of  the  inhabitants  of 
the  town  or  city  authorizing  them.  It  is  com- 
petent  for  the  Legislature  to  bestow  the  power  t**" 
directly  on  the  corporation  without  any  inter- 
mediary, as  they  did  in  this  case."  In  Jfari/iafl 
v.  SiUiaan,  61  111.,  225,  the  ri^ht  of  the  Legis- 
lature to  grant  tsach  an  authority  tothe trustees 
of  an  incorporaled  town  was  conceded.  And 
in  WiUiam$  v.  lUtrU.  88  III.,  21,  the  court, 

speaking  by  Chitf  Jvttite  Scholfield,  said:  

"  County  boards,  such  as  boards  of  supervis- 
ors, counly  commissioners,  and  Uie  municipal 
authoritiesot  incorporated  cities,  towns  and  vil- 

S»,  may,  when  empowered  so  to  do  by  prop- 
egislatlon,  subscribe  to  the  csplial  stock  of 
railK-ad  corporations  without  first  submilline 
the  question  to  the  electors  of  the  municipal- 
ity. They  are  elected  as  representatives  of  the 
electors,  and  thcoreticallv,  in  appropriate  cases, 
their  acts  are  the  ads  of  those  they  represent 
Hence  It  has  been  held,  where  a  vote  of  the 
electors  has  been  required  as  a  precedent  condi- 
tion to  the  making  of  a  subacriptlon  for  ftcck 
in  a  railn>Bd  company,  and  the  law  prescribing 
the  mode  of  calling  and  holiling  (be  dection 
has  not  been  observed,  inasmuch  ss  the  Legis- 
lature might  have  empowered  the  municipal  au- 
thorities to  make  the  subacription  without  first 
submitting  the  question  to  the  electors,  it  may, 
hy  a  BubKquent  enactment,  declare  Itie  non- 
compllance  with  the  law  In  ihc  holdlns  of  the 
elecUoD  of  no  consequence,  and  vallaale  the   i 
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mibscrlptiou;  in  other  wordB.  vBlitlnlc  the  sub- 
scription without  reference  to  the  election. 
Tlue,  however,  it  will  be  observed,  is  upon  the 
theory  that  power  to  make  the  subscriptiOQ  does 
not  in  any  degree  necessarily  depend  upon  a 

It  question 
LetdalatuTe." 

'fhe  suthoritfea  to  which  we  have  referred 
sustain  the  Judgment  ogninst  the  Ciiy,  This 
case  is  clearly  dlstinguiiibable  from  those  In 
wliicli  the  Lcgiitlaturc  has  attempted  to  impose 
upon  a  municipal  corporation,  Without  the  con- 
sent of  its  corporate  authorities,  an  Indebtedness 
for  subscription  to  the  capital  stock  of  a  rail- 
road corporation. 

The  cases  mainl3'  relied  on  by  counsel  for  the 
City  are  those  in  which  certain  officers  of  lim- 
ited nuthorily  were,  in  terms  or  in  effect,  re- 
quired by  legislative  enactment  to  issue  bonds 
or  incur  indebtedness  in  the  iiiune  of  a  munici- 
pality, without  the  consent,  expressed  in  legal 
form,  of  those  who  were,  iu  the  constitutiona] 
sense,  its  corporate  authorities.  Ilcre,  there 
can  \m  no  question  but  that  the  city  council  are 
the  corporate  authorities  of  Quincy.  And  there 
is  no  ground  whatever  upon  which  to  rest  the 
suggestion  that  the  indebtednesa  was  created 
without  their  consent.  In  no  just  sense  were 
they  compelled  to  Lisue  bonds  in  eichange  for 
stock  in  the  railroad  company.  If,  as  claimed 
by  the  Cilj,  the  Act  of  March  27,  1869.  was  in- 
operative in  so  for  as  it  assumed  to  legalize  and 
confirm  what  had  been  previously  done  with- 
out the  sanction  of  law,  nevertheless  by  that 
Act  It  was  intended  to  confer  upon  the  city  coun< 
cil  power,  in  esccution  of  the  expressed  will  of 
the  voters,  to  issue  bonds  to  the  amount  of 


essential  to  the  validity  of  bonds  issued,  under 
legislative  sanction,  by  the  corporateauthoritiea 
of  the  City.  The  city  council  was  not  required 
or  directed,  but  only  empowered  to  proceed  as 
if  tliey  had  been  originally  invested  with  au- 
thority to  make  the  subscription.  The  Legisla- 
ture, in  substance,  declared,  as  it  might  consti- 
tutlonallv  have  done,  that  the  corporate  author- 
ities of  the  City  had  its  consent  to  issue  bonds 
to  be  exchanged  for  stock  In  the  railroad  com- 
pany. If  the  corporate  authorities  could  have 
i)een  compelled  by  legal  proceedings  to  issue 
the  bonds,  that  Is  only  another  form  of  saying 
that  the  curative  Act  was  constitutional  and, 
conscqueDtly,  that  the  booda  are  valid.  If,  how- 
ever, they  could  not  have  been  so  compelled, 
then  the  execution  and  delivery  of  the  txmds, 
under  the  authority  of  the  Act  of  March  37,1860, 
was  a  voluntary  creation  of  indebtedness  for  a 
corporate  purpose  by  tlie  corporate  authorities 
of  the  City. 
What  boB  been  said  disposes  of  all  the  ques- 
'  tions  certified,  including  tLat  one  relating  to  the 
coupon  of  a  bond  delivered  to  the  railroad  com- 
pany aft«r  the  Cons^tution  of  1870  went  intoef- 
lect.  In  A.A.  Cb.  T.  JTurrilt  [fupra],  all  the  bonds 
diere  InToIved  were  executed  and  issued  under 
(to  Act  passed  in  1871.  They  were  sustained 
upon  the  ground  that  Qie  vaUdi^  of  that  Act 
depended  upon  tliB  power  which  the  L^slature 
poeaeased  uoderlhe CkmstltutioD of  18&.  That 
decirion,  it  would  seem,  determines  the  present 
£53 


case  as  to  the  coupon  of  the  bond  delivered  in 
November,  1870. 

T/ie  judgment  it  affirmnl. 

True  oopr.   Trst: 

James  H.  HcKmney,  Clerk,  Si^p.  Oouit,  C.8. 


atofl-l 


J.  B.  WALL. 

(Bee  B.  C.  IT  Otto,  3B-3IB.) 


Diibarring  an  attorney — ground*  foj^-eriminat 
offetue—jvrMietion  of  court — due  proetm  ^ 
iaiB — mandamus. 

•A  rule  was  made  bjtbe  CIreult  Court  of  the  Call- 
ed States  for  tlio  SouOkem  IHstrlct  of  Florida  nhicb. 
after  redans  that  It  bad  come  to  tlia  kaov  ledge  at 
the  ootut  that  W..  an  attomev  of  the  oouit.  dM.  <  a 
a  dar  specUof),  eoBSgo  in  aoo^witli^anuplawlul.lu- 


>us  gaUieriiig,  be  advlslDa  and 
o,  take  from  the  Jail  of  HilbtH  t- 
uins  br  the  Deck  uoti]  be  ■**! 


ouBh  County,  and  turns  br 

dead,  one  Jtmn,  otherwise  unknown,  thn^brib 

liiK  such  on  utter  dlsrei^rd  and  coatempt  ler 


law  whleh,  as  a 

support,  as  shows  tilm  tc , .,  — 

tnipy  such  paalUon  ;  theteupon  cited  blm  to  ipifBi 
at  a  certain  time  and  sbow  oauM  i^r  bis  nenf 
Bliould  not  be  strickKO  from  tbe  tnlL  Ifie  attnniti 
opueared  and  BDawered,  denrlng  tbe  cbarse  In  itiit 
and eiceptliiK to llie  Jurisdiction  of  ibe  court:  'I. 
l>eoiuae  there  was  no  raarse  acainst  blm  under  cil  h 
a)  Iwoause  the  oltetMe  cbanred  was  a  cttne  br  ibc 
laws  of  Florida  for  wbltA  be  was  llatile  to  be  ic- 
dieted  and ooDVloted.  Tbecoim  ovaruled  Hwrr 
oeptlona,  and  called  a  wttneaa  who  prorcd  tk< 
chBTKe.  abowtais  that  tlM  boncltis  took  place  bef(R 


the., 
the  DC 

inBW.-fl  ni 


t;  tbereui 


door,  durlns  a  temporarT 
. .  jpoii-ttaecourtniadeanon 
fromtneTolL  On  motion  i — 


oTdwetrik- 


le  rule,  sbowlnB  tbe  speotaf  droumetanoca  of  Um 

lae;  held. 

1.  Tbat^alUKnigb  not  rtrtotlir  regular  to  nant  ■ 


e.tbeii 


rtfaenedaldi 
it  ■oofi  afldBTl 


did  not  rendw  the  proceeding  toU  ee  o 

S.  That  the  Acts  charged  agolnat  the  attone] 
constituted  suffloleDt  groundforstarlktiig  hk  oaia 
from  tbe  roll. 

S.  That  although,  in       "  "  ' 

tomey  commits  an 


charaoter 


tswDI  not  strike  blsni 


victcd,  yet  that  tl .  ._  

""'"—Tenia;  tncasealn  whicb  it  Is  proper fiwll 

proceed  without  such  nievli ' — ' 

tbepicset' ' ~-  " 


eounror  prooi,  was  one  m  wnicn  (i 
lawfully  eierdse  its  summary  powc 

1.  That  tbe  proceeding  to  stnko  an  attorney  fr 
tbe  roll  la  one  within  tbe  uwper  Jutindlctkiii  o* 
oourt  at  which  be  le  an  BnoiTley,  and  does  not 
late  the  eoostltiitlDnal  provisloo  wblch  teiiuim 
Indictment  and  trial  t>7  Jury  In  criminal  caffF.  . 
It  Is  not  a  orinilnHl  proeeedfiiK  and  not  intendFTi  > 
punUunent.  but  to  protect  the  court  fnnn  tbe 
olal  ministration  of  personsunOt  to  ptacUce  ai 
tomerB  therein. 

5.  Thetsuoh  a  proceeding  Is  not  an  Inrastonl 
the  oonstltuttoDal  pTorislon  that  no  persoa  ■taallr 
deprlvedof  Itte,  liberty  or  property,  wttbout  m 
nrooew  of  law ;  but  thift  tbe  prooBedfng  tteett,  wlL 
Instituted  In  proper  casce.  Is  doe  prooe»  of  law.  I 

e.  That,  as  the  oourt  below  didootexoeed  Uept' 

•Bead  notes  by  Jfr.  Jutttet  ^ununr. 


NoTB.— Dl*iirrtafl  an , 

parte  Bradley.  Ti  JJ.  S„  XIZ„ 


must 


Ex  Pabtb  Wall. 


B,  Doauohjraeg- 
MABmco'btaipaae  bj  tiie  writ  of 

]No.  B.  Orig.] 
AftMt  /m.  J.  laSS.      Deeidei  Apr.  16, 1883. 

PCTITION  for  Mandamu*. 
Tbe  tMatj  and  (acts  of  the  caae  fully  ap- 
par  b  Um  osfuon  of  ttie  court 

Jfr.  aw.  tuamm,  for  petitioner: 

ThcK  b  bat  (Hw  qnestion  involved  In  thia 
^rtifitifni.  that  la:  bas  thia  court  Jurisdiction 
»  Bsat  ttw  relief  pra;«d  for?  la  ^glaod,  the 
JnWIaioa  of  the  Court  of  Eing'a  Beach  by 
ii«^«w  to  restore  an  attorney  to  his  office, 
li  of  indent  origin. 

In  moA  of  the  Stales  of  the  Union,  the  pow- 
(s  of  coat*  over  attorneys  and  their  ifatiuss  of- 
lomof  the  court  are  regulated  by  aUtute,  And 
wbci  aniltarDey  U  removed  from  the  bar  in  con- 
IobIIt  with  the  etatute,  il  is  a  Judicial  act,  per- 
loruiin  the  execution  of  judlciBl  discretion. 
TUi  wu  the  principle  decided  in  tltc  case  of 
Er  pant  ^eoinbf,  19  How.,  B  (60  U.  S.,  XV., 
WV  The  inferior  court  in  thai  case  had,  be- 
T<«id  doubt,  juriBdiction  over  the  officer  by  virt- 
B  of  the  Katate,  and  this  court  refused  to  con- 
tnl  the  todlcial  discretion  exercised  in  the  n- 
■naJ  at  the  officer. 

Bn  there  la  a  daas  of  cases,  and  thia  ap;^ 
(MiDB  taOi  vfthln  It,  in  which  reUef  will  be 
SMUd  by  naitdiantiu  where  the  court  has  man- 
rfMtv  escMded  Its  authority  and  acted  outside 
(f  hi  JariacUcdon,  u  if  it  has  disbarred  an  at- 
~~  7  lor  ft  contempt  committed  in  t  jother  ]u- 


_  ,_  _»  BraAy,  7  WaU.,  BM  (74  U.  8., 
CL,  Utk  nopU  T.  Jtutkao/IM.  C.  P.,  1 
iabM.  (W.,  181. 

W»  riiaD  iMt  go  into  the  qnestion  of  Mr. 
■alTt  gnOt  or  innocence  with  respect  to  the 
Mmti»  lot  which  he  was  disbarred.  He  was 
■nvr  Indfctfd  or  tried  for  theoflense  according 
'---  Ibc  kw  (/  the  ooontry.  The  Circuit  Court 
(f  the  Titted  Statea  had  no  Jurisdiction  to  try 
k^  em  for  the  purpose  of  disbarring  him. 
Bal  ha  eommiltra  murder  tiiinseU,  instead  of 
asTtac  mingled  with  the  lynching  party,  far 
■«n  beta  the  preseoce  of  the  court,  will  r — 
kavH  w  tbu  nu-h  VI  act  would  have  gi',  _. 

iodisberhimofhia  rights 

This  case,  then,  does  not  fall 
•  priDciple  laid  down  la  Ei  parte  Sc- 
«nAr.  mpm,  bat  within  the  one  applied  in  Ki 

/'^  Srj^ijf,  supra. 

Dihi  cifmlt  Goort  which  dlabarred  the  peti- 
tan  «■■  witbout  jurisdiction  in  the  matter, 
<l^  the  writ  o<  ■ttindamus  is  the  appropriate 

:  WsB.,  «76  (74  C.  a,  XIX.,  218):  see,  ahwj. 
£rM>ar  AvWiMoa,  IQ  Wall.,  SM  (86  U.  8., 
XXa.  met.  P»apU r.  Tuner,  I  Cal,  1*4;  Blaie 

•  Mirti,  u  ru.,  tn. 


The  Chrcnit  and  District  Coorts  of  the  United 
Statea  are  empowered  bv  Act  of  Congreas,  to 

Eunish  any  officer  of  said  courts  for  "  mlsbe- 
avior  in  their  official  transactions."  The  Act 
limits  the  power  of  these  courts  to  three  classes 
of  cases,  spedfled  in  the  Act,  and  the  power  of 
these  courts  in  the  punishment  of  contempts 
can  only  be  exercised  In  theee  three  claesee  of 

R.  8.,  sec.  735. 

m parte  Rebifum,  19  Wall.,  Bll  {8S  U.  6., 
XXIL,  208). 

ChufJv*tioe  Bbaiswood  delivering  the  o^- 
ion  of  the  court  In  Ekparle  SteinmanatuiSen- 
tei,  M  Pa.,  337,  says:  "No  question  can  be  made 
of  the  power  of  a  court  to  strike  a  member  of 
the  bar  from  the  roU,  for  official  misconduct tn 
or  out  of  court.  •  •  •  Thus,  if  he  was 
proved  to  be  a  thief,  a  forger,  a  perjurer  or 
guilty  of  other  offenses  of  the(T«fn#»/<iM.  But 
no  one,  we  suppose,  will  contend  that  for  such 
an  offense  he  con  be  summarily  convicted,  and 
(UBbaiTed  by  the  court  without  a  formal  indict- 
ment, trial  and  conviction  by  a  jury  or  upon 
confeasion  in  open  court. 

The  counsel  for  the  petitioner  also  dted  the 
following  authorities: 

PUl<ft  date.  1  Mart.  &T.,168!  ftntttv.  Statt, 
1  Terg..  888;  Matter  of  Moort,  68  N.  C,  405; 
Sam-v.  HBwwd,  a6N.  0.82;  Matter  of  St- 
drittge.  63  N.  T.,  161;  Btparte  OoU.  1  Mcftary, 
407. 

Mr.  Jatiut  W.  Locke,  District  Judge,  for  re- 
spondent: 

No  court  la  bound  to  await  the  complaint  of 
a  third  party  before  investigating  any  matter 
touching  the  misconduct  of  iis  officers,  when  fn- 
formadon  considered  sufficient  is  received,  and 
the  circumstances.  In  its  Judgment  demand  its 
interposition.  The  court  alone  Is  to  judge  of 
the  grounds  upon  which  a  rule  may  issue. 

Jiandatl  v.  Brisham.  7  Wall.,  528  (74  U.  8., 
SIX.,  285). 

Although  English  courts  have  declined  to 
take  summary  action  against  attorneys  because 
tlie  offense  charged  has  been  an  Indictable  one, 
all  such  cases  reem  to  have  been  stated  and  con- 
sidered aa  within  the  discretion  of  the  court;  In 

re ,  8  Nev.  &  P.,  889;  In  matter  of ,  8 

B.  &  Adol.,  1088;  Ei  parte ,  3  Dowl.  P.  C, 

110;  King  v.  SouVierim,  6  East,  137;  and  Uie 
practice  of  delaying  proceedings  In  such  cases 
xmtil  conviction  lus  never  been  accepted  by 
American  courts,  Aiwn,  2  Balst. ,  168,  Itwtng  the 
only  case  found  where  Judgment  has  been  re- 
fused on  that  ground. 

In  re  Bint.  A  lanerwll,  B  PhOa.,  S16:  Bmm 
v.  Slate.  1  Yerg,,  228;  Fields  Que,  1  Mart.  & 
Y.;  Delaao'i  Cote,  B8  N.  H..  S. 

The  end  to  be  attained  is  not  punishment, 
but  protection. 

Jusft'n's  Caie,  5  Bawle.,  flH. 


h  of  any  of  Us  official  dntiea. 


1  TmtM* 


Ba.  ta  IW  Sd  dasa  of  cases,  courts  cannot 
—■•-I  la  tbe  ordinary  way.  There  ought  al- 
a«>  to  be  a  prerioua  conviction  before  the 

"    '^  "  /,aHalst.(N.J.L>,lW. 


Mr  Jtutice  Bradlar  delivered  the  opinion 
of  the  court: 

A  petition  was  filed  in  this  case  by  J.  B.  Wall 
for  an  alternate  writ  of  mamlannii  to  be  di- 
rected to  James  W.  Locke,  District  Judge  of 
the  United  States  for  tbe  Southern  Distnct  of 
I  Florida,  to  show  cause  why  a  peremptory  writ 
should  not  Issue  to  compel  him  to  vacate  an  or- 
j  der  made  by  hira  oa  suco  District  Judge,  pro- 
I hlbitlng said  Wall  from  pracUdng  M  the  litr 


e.oog 


^c 


Sdpbehe  Codbt  of  the  Umitrd  States. 


of  sold  court,  uid  to  restore  said  Wall  to  the 
rigbta,  privUegw  and  immunities  of  an  attor- 
ney and  pioctot  thereof.  The  petition  set  forth 
the  proceedlnsB  complained  of  and  an  order 
wu  made  by  mis  court,  requiring  the  Judge  to 
show  cause  wtn^heprnyer  of  the  petition  should 
not  be  granteiJ.  Tm  rule  to  show  cause  has 
been  answered,  and  we  are  now  called  upon  to 
decide  whether  the  writ  ought  to  be  granted. 

The  proceedings  of  the  court  below  for  dis- 
hamog  the  petitioner  were  substantially  as  fol- 

On  the  7th  of  MhtcIi,  1863,  during  a  Term  of 
the  said  court.,  held  ot  Tampa,  Hillaborough 
County,  Florida,  the  same  court  exercising  both 
circuit  Fuid  cJifltricI  court  jurisdiction,  J.  W. 
Locke,  the  Judge  then  holding  said  court.  Is- 
sued, and  caused  to  be  served  upon  the  petition- 
er, the  following  order; 

"Circuit  Courtof  theU.  8.,  8o.  District  of 
Florida.    March  Term,  1882. 

Whereas,  it  has  come  to  the  knowledge  of 
this  court  that  one  J.  B.  Wall,  an  attorney  of 
this  court,  did,  on  the  sixth  day  of  this  present 
month,  engnge  laandwlthanunlawful.tumult- 
iious  and  riotous  gathering,  he  advising  and 
encouraging  thereto,  take  from  the  jail  of  Hills- 
borough County,  and  haug  by  Che  neck  until 
he  was  dead,  one  John,  otherwise  unknown, 
thereby  showing  such  an  utter  disregard  and 
contempt  for  the  law  audits  proylslons,  which, 
as  a  sworn  attorney,  he  was  bound  to  respect 
andsupport,  as  shows  him  to  be  totally  unntted 
to  occupy  such  position: 

It  is  hereby  ordered  that  said  J.  6.  Wall  be 
cited  to  appear  and  show  cause  by  eleven 
o'clock  Wednesday,  the  eighth  instant,  why  his 
[267]  nameehouldnot  be  stricken  from  the  roll  of  at- 
torneys, and  he  be  disbarred  and  prohibited 
from  practicing  herein. 

(Bigoed)  James  W,  Locke.  Di»triet  Jv^, 

Tampa,  Florida.  Mtmli  7,  1832." 

W«U  appeared  in  court  at  the  return  of  this 
rule,  and,  on  the  following  day,  filed  a  written 
answer,  as  follows ; 

"  This  respondent,  now  and  at  all  times  here- 
after saving  and  reserving  to  himself  all  and  all 
manner  of  bencllts  of  esception  to  the  many 
errors,  uncertainties  and  imperfections  in  the 
said  rule  contained,  pmys  leave  to  object,  as  If 
be  had  demurred  tliercCo,  to  the  ri^bt,  authority 
or  jurisdiction  of  this  court  to  issue  said  rule 
and  require  him  to  answer  it : 

1.  Because  said  rule  docs  not  show  that  the 
matters  therein  charged  took  place  in  the  pres- 
ence of  the  court,  or  were  brought  to  tbe 
knowledge  of  the  court  by  petition  or  complaint 
in  writing  under  oath  ;  and, 

S.  Because  respondent  is  charged  in  said  rule 
with  a  hl^b  crime  a^Inst  the  lawa  of  Florida 
Dot  cognizable  in  this  court  and  tor  which,  if 
proven,  this  respondent  is  hable  to  indictment 
and  prosecution  before  tlie  stale  court ;  but  for 
answer  to  so  much  of  said  rule  as  this  respond- 
ent is  advised  that  it  is  material  or  proper  for 
him  to  make  answer  to,  answering,  salt 


using  hif 

tleaut  by  hanging,  in  contempt  and  defiance  of 
the  law,  or  that  he  has  been  Koilty  of  any  un- 
profeaaionot  or  immoral  comuct  which  bilowb 


him  to  be  unfitted  for  the  position  of  an  sttoi- 
oey  and  proctor  of  this  court,  as  he  is  charged 
in  the  said  rule. 
Whereupon  he  prays  to  be  hence  dismiaed. 

(Signed)  J.  B.  WiU." 

The  court  overruled  the  exceptions  to  its  tu- 
risdiction,  and  called  to  the  stand  Peter  A.  Will- 
lams,  the  marshal  of  the  district,  whose  ueii- 
mony,  at  tberequest  of  iherespondent,  was  re- 
duced to  writing,  and  was  as  follows : 

' '  Peter  A.  Williams,  being  duly  sworn  to  les- 
tifv,  says : 

t  saw  Mr.  J.  B.  Wall  and  others  come  to  Mr. 
Craft's  house  alxiut  two  o'clock,  March  6,  mil 
having  already  beard  that  a  sberifTB  pame  bad 
Ixten  summoned  to  protect  the  jail,  I  thou^l , 
by  the  ordcrlymanner  theycamein,  that  it  wt^ 
the  sheriff's  poMs  coming  for  insIructionB.  Ivu 
sitting  on  the  end  of  the  piazza,  and  did  not  go 
in  the  house,  hut  sat  there  till  they  came  out. 
thinking  they  had  come  for  Instructions. 

When  they  came  out  I  heard  one  of  the  party 
remark,  '  Wehavegot  allout  of  you  we  want!' 
Mr.  Wan  was  one  of  the  party. 

t  then  thought  something  was  wrong ;  they 
all  went  out  of  the  gale,  and  Mr.  Craft  after 
them,  and  I  followed  after  them  rather  slowly, 
and  when  I  got  to  the  comer  I  saw  the  party 
coming  out  of  the  jail  with  the  criroinai  the 
man  wno  was  afterwards  hanged.  They  earned 
him  over  the  steps  to  the  oak  tree  in  front  of  the 
steps  to  the  court-house.  The  crowd  gatlm«d 
around  him,  andsanneouetbrewthemaodown. 
I  saw  him  then  put  on  a  dray,  and  afterwards 
pulled  up  on  the  tree.  There  was  a  crowd  of 
about  B  hundred  penons  there.  I  don't  think  I 
could  name  any  man  In  that  crowd  except  the 
sheriff,  who  was  there  protesting,  as  I  had  come 
away  from  the  crowd  and  was  on  the  upper  pi- 
azza of  the  court-house.  Iheardtbemanhollow- 
Ing.  lie  was  put  on  a  diay  widi  a  rope  aroond 
his  neck.  The  dray  went  off  and  he  fdl  to  tbe 
ground  about  ten  feet  from  a  perpentUcoUr  ', 
then  the  crowd  pulled  the  rope  and  he  went  up. 
The  crowd  had  their  backs  towards  me.  1  sup- 
pose 1  could  have  Identified  some  one  if  I  \aA, 
thought  to,  but  I  was  excited  and  did  not  notice 
who  they  were.  1  saw  Mr.  Wall  coming  from 
the  Jail  with  the  prisoner  until  they  croased  tbe 
fence  ;  then  I  did  not  see  him  any  mcne  nntil 
after  it  was  over.  I  did  not  see  him  Wve  tbe 
crowd,  though  he  might  have  done  It  witfaout 
my  seeinglt.  When  Koing  from  the  teQ  to  tbe 
tree.  Mr.  Wall.  I  think,  had  hold  of  the  pris- 
oner J  he  was  beside  him. 

I  did  not  see  him  afterwards  until  tbe  hanging 
was  over,  then  the  crowd  had  increased,  pei'- 
haps,  to  200  persons,  and  I  went  down  to  them 
to  the  plank  walk. 

This  was  Monday  of  this  week,  tbe  6tb  of  this 
month,  I  think.  In  Tampa,  Hillshoro'  Countv. 

Is 

city,  . 

'To  cross  qu^ons  he  says : 

' '  When  the  man  tell  from  the  dny,  be  fell  his 
wholelength  to  the  ground;  the  rope  was  slack.' 

On  the  next  day,  the  court,  after  argument  by 
respondent's  counsel,  madean  order  in  the  case, 
' '  That  J.  B.  Wall  be  prohibited  from  practicing 
at  tbe  bar  of  this  court,  until  a  furiber  ottJer 

The  answer  of  Jvdge  Locke  to  the   ni<« 
107  X.  S. 


m. 


£z  Pabtb  Wall. 


S»-818 


fniud  hy  thb  court  to  show  csiue  wbr  a 

Rtii itMold  not  iMue,  states ;    "  That, 

<taita|  a  teMioo  of  the  Circuit  and  DUtrict 
Coora  of  the  United  States  at  Tampa,  In  said 
Saaibsn  District  of  Flotida,  he,  the  said  James 
V.  Locke,  praoiding,  on  the  6th  da;  of  ]^Iarcb, 
A.  D.  )S88,  at  Uw  adjournment  of  said  courts 
fvdimxr,  at  about  one  o'clock  of  said  daj,  as 
k  m  passing  from  the  court-house,  a  prisoaer 
mWoKbrotight  to  the  Jail  in  the  same  yard 
tytwodBcen;  that,  upon  tiia  return  to  the 
ntnipaaK,  after  dinner,  in  a  little  more  ttuin 
■  ioar,  tbe  dead  bodj  of  the  same  priaODer 
ksBf  Atttu  the  limb  of  a  tree  directly  in  front  of 
the  oomt^ioDie  door ;  thereby  he  became  per- 
HHllj  infcxined  of  tbo  comnuHsion  of  a  most 
wirataffenaeagainst  the  laws.  Thcsamcafter- 
ana  he  was  informed  of  the  active  participation 
is  wd  Clime  of  one  J.  B,  Wail,  an  attorney  of 
mU  toon,  br  an  eye-witness  in  whom  the  most 
Mffidi  oonfldence  could  be  placed,  but  who 
wfiaed  to  make  any  charge  or  alfidaTit  of  such 
bn,  M  accoont  of  a  fear  of  said  Wall's  influ- 
fME  uil  the  local  feeling  it  nould  cause  against 
km.ihcBU  witness, 
nat  not  oalr  from  the  direct  statements  of 
I,  but  from  niunerous  other  sc 


I  the  t 
Ana*  a  se— too  of  t 
tiM  SMMa.  in  opea  court,  charged  in  writing 
W  Ac  tcsfmndeat  bertin,  as  judge,  with  hav- 
JBLvilh  an  tmlawfol,  tumultuona  and  rioioua 
nrti  iliij.  be  adviaing  and  encouraging  thcre- 
^.  Men  tran  Ibe  jaO  of  Hillsborough  County, 
«1  kaagtd  to  a  tree  by  the  neck  until  ho  was 
Aad,  a  BaD  to  the  cotirt  known  only  as  John  ; 
•id  died  bj  mle  served  upon  him  to  show 
at  by  el^vn  o'clock  A-  M.  of  the  next  day, 
i»tt  d^  of  said  Harcb.  why  hii  name  should 
vc  b*  guitkat  from  the  roll  of  attorneys  and 
k  pnAiliiled  from  practicing  in  the  U.  S.  Courts 
-^•^dixrict. 

Tkat.  at  Mid  time  of  return,  said  J.  B.  WaU 
•ffond.  Id  penoo  and  br  counsel,  and  moved 
iktf  whatm  mU  rule  bad  charged  him  witb  a 
'SiBiaal  oOeDM,  ItMllctable  by  the  grand  Jury 
''  (hi  oooRa  of  tbe  State,  the  matter  be  coo- 
Jmmd  oadl  after  Ibe  meeting  of  such  grand 
^.Md  tbe  matter  waa  held  under  odrisement 
Vttceotnt  aad  continued  until  next  day. 

TbH,  ri  the  opening  of  the  court  the  next 
^.  bdoee  aaj  order  bad  been  made  upon  the 
fi^^  noOao.  ome  said  J.  B.WaU  and  with- 
^**  Md  awdoa  for  contlntunce,  and  filed  an- 
'  'wib^Mnfacto  tbe  right  of  tbe  court  to  issue 
te  ralt  awiisf  iMmn  him,  because  (stating  tbe 
mto^  of  Walla  answer)  and  denuuded  that 

Esq.,  U. 
district,  being  duly  swom, 

;  (stating  the  tcMunony  of 

■a  before  gtreii). 

M  J.  B.  WaU.  being  blmaelf  present 

tb«l  be  bad  no  teMimony  to  offer, 

~  W  be  beard  by  connad,  was  so 

ooort  ta(4t  Ibe  matter  under  con- 


I,  to  wit :  on  the  10th  dav  of  March 
lar  baring  been  fidiv  and  duly 
s  oidand  thai  J.  B.  Wall  be 
I  Croat  ptactidsg  at  tbe  bar  cf  drcuil 
taROno. 


or  district  courts  of  this  district  imtQ  fnrthw 
order  therein. 

All  of  which  matters  are  true,  and  as  far  as 
relate  to  the  action  of  the  court  therein  shown 
and  set  forth  iu  tbe  records  of  said  court  and 
the  papers  therein. 

And,  further  answering,  be  says  that  J.  B. 
WaU  at  no  time  denied  active  putidpetion  in 
the  hanging  as  charged,  nor  answered  the  spirit 
and  substance  of  said  charge. 

That  when  the  motion  for  continuance  was 
withdrawn  by  him,  and  the  demand  made  that 
proof  be  made  of  the  charge,  upon  inquiry  your 
respondent  ascertained  that  both  the  luieria  and 
mayor, who  had  alone  opposed  the  actioti  of  the 
mob,  and  the  only  parties  present  not  active 
participants,  were  absent  from  the  city,  and 
could  not  be  summoned  to  testify  without  un- 
sdvlsable  delays  of  all  of  which  said  J,  B.Wall 
had  knowledge. 

That  on  account  of  tbe  excited  State  of  feel- 
ing existing  at  the  time,  the  timidly  of  many,  : 
from  the  inSuential  positiou  of  some  of  those 
engaged  in  tbe  hanging,  and  tike  sympathy  of 
others  with  the  lynchers,  it  waa  not  advisaUe 
to  attempt  to  compel  any  reddent  of  said  City 
of  Tampa  who  was  found  to  have  pcnotw 
knowledge  of  the  matter,  to  teaH^  agwtst  said 
J.  B.  wSl. 


guilty  of  active  participation  In  a  most  immoral 
and  criminal  act,  and  a  leader  in  a  moat  atro- 
cious murder,  in  defiance  and  contempt  of  ^1 
law  and  Justice,  and  had  thereby  shown  him-     - 
self  unfitted  to  longer  retain  the  position  of  an     rwrii 
attorney  in  any  court  over  which  your  reqxmd-     *        ' 
eui  might  have  the  honor  to  preside. 

Wherefore  and  upon  which  showing  your 
respondent  would  most  humbly  submit  lo  your 
honors  that  said  order  prohlniting  said  J.  B.. 
Wall  from  practicing  as  attorney  should  not  be 
revoked  nor  he  restored  to  the  rights  and  priv- 
"  !ges  of  an  attorney  of  said  courts. 

James  W.  Locke, 
U.  S.  Dif.  Judge,  So.  Dit.  Fta. 
Key  Wert,  Fla.,  Jk^r  3,  1889." 
It  will  be  perceived  that  the  role  lo  show 
cause,  which  was  served  upon  the  petitioner, 
contained  a  definite  charge  of  a  very  heinous 
offense,  and  that  an  opportunity  was  given  to 
him  to  meet  it  and  to  exonerate  himself  if  he 
could  do  BO.  It  would,  undoubtedly,  have  been 
more  regular  to  have  required  the  charge  to  be 
made  by  affldarit  and  to  have  had  a  copy  there- 
of served,  with  the  rule,  upon  the  petltiiincr. 
But  the  circumstances  of  the  case,  as  shown  by 
the  return  of  the  Judge,  seem  to  ua  to  have 
been  sufficient  to  authorize  the  issuing  of  Ibe 
ru!e  without  sucli  an  affidavit.  The  tran»BClion 
in  which  the  petitioner  was  charged  witb  pnr* 
ticipatinir,  was  vlrtuaUy  iu  the  presence  of  the 
court  tt  took  place  In  open  diiy,  in  front  of 
the  court-bouse,  and  during  a  temporary  recess 
of  the  actual  sewion  of  the  court;  and  the  awful 
result  of  the  lawless  demonstration  was  exhib- 
ited lo  the  Judge  on  his  return  lo  the  court 
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sdtement  which  pre- 

TttUed,  it  [b  not  wonderful  that  no  petBoit  could 
be  lound  wilUn^  to  moke  m  voluntaiy  cbuge 
aipdoK  du  petiboDer  or  anyone  else ;  and  yei, 
ttut  bet  that  he  was  engaged  ae  one  of  the  per- 
petntoi*  w«8  so  notorious,  and  was  brought  to 
the  JtM^e's  knowledge  by  mtormatioo  so  reli- 


prive  him  of  an  j  substantial  right.  The  charge 
was  Bpedflc,  due  notice  of  It  was  given,  a  rea- 
Boooble  time  was  set  for  the  heanne,  and  the 
petitioner  was  not  required  to  criminate  hlm- 
lelf  by  answering  under  oath.  In  the  caae  of  Sr: 
parte  SKnnnuin,  w  Pa.,  320,  where  the  county 
I  court  on  its  own  motion  had  cited  the  parties 
'  before  It  for  publishing  a  groas  libel  upim  the 
court,  and  haa  struck  their  names  from  the  roll, 
though,  on  appeal,  the  order  was  reversed  on 
other  grounds,  as  to  the  mode  of  initjatine  the 

CroceedingB,  Chi^JatUte  Sharswood,  deliver- 
ig  the  opinion  of  the  court,  said :  "  We  enter- 
tain  no  doubt  that  a  court  has  jurisdiction  with- 
out any  formal  complaint  or  petition,  upon  its 
own  motion,  to  strike  the  name  of  an  attorney 
from  tbe  roll  In  a  proper  case,  provided  be  has 
had  reasonable  notice,  and  b^n  afforded  an 
opportunity  to  be  heard  in  bia  defense."  In 
the  case  of  BandaU  v.  Brigham.  T  Wall.,  689  [74 
U.  S.,  XIX.,  SeSJ.which  was  an  action  for  dam- 


and  withoi^  authority,  not  having  b^ore  him 
in  making  the  order  to  show  cause  anv  charge 
of  misconduct,  except  only  a  letter  of  a  thira 
peraon  addreseed  to  the  msiA  Jury;  this  court, 
speaMncbyifr.  .TtMfiM  Field,  said:  "But  the 
claim  of  the  plaintilf  is  not  correct.  The  in- 
formation Imparted  hy  the  letter  was  sufficient 
to  put  in  motion  the  aatliority  of  the  court;  and 
tbe  notice  to  the  plaintiO  was  sufficient  to  bring 
him  before  it  to  explain  tbe  transaction  to  whic£ 
the  letter  referred.  The  informality  of  the  no- 
tice, or  of  the  complaint  by  letter,  did  not  touch 


against  him  ;  and  it  is  not  pretended  that  the 
investlgatiou  which  fallowed  was  not  conduct- 
ed with  entire  fairness.  He  was  afforded  am- 
ple opportunity  to  explain  the  transaction  and 
viudicale  bis  conduct.'' 

Looking  at  all  the  circumstances  of  the  pres- 
ent caae,  we  are  not  prepared  to  say  that  the 
course  which  was  pursued  renderea  the  pro- 
ceedines  void,  as  bemg  coram  nonjvdiee.  And 
(Ince  Uiey  were  not  void,  though  not  strictly 
regular,  and  since  no  substantial  right  of  the 
petitioner  was  invaded,  we  do  not  think  that 
the  mere  form  of  the  proceeding  requires  us  to 
interpose  by  the  extraordinaiy  remedy  of  man- 
(lamv*. 


Btituto  a  legitimate  ground  for  sti&ng  bis  name 
from  the  roll.  Uf  this  we  think  there  can  be 
no  doubt.  It  is  notcontended  bat  that,  if  prop- 
erly proven,  the  facts  charged  are  good  cause 
for  removal  from  the  bar.  A  moment's  consid- 
eration will  be  miffldent  to  demonstrate  this. 

It  is  laid  down  In  all  the  books  in  which  the 
iubject  i*  treated,  that  a  court  haa  power  to  ex- 
fiS6 


ercise  a  summary  jurisdiction  over  its  dttoriitji 
to  compel  them  to  act  honestly  towards  ttinr 
cUents,and  to  punish  them  by  line  and  impriKD- 
ment  formisconduct  and  contcmpt«  and.ingniM 
cases  of  misconduct,  to  strike  tbdr  names  nom 
theroll.  If regularlyconvictedof afeIony,«i«- 
tomej  will  be  struck  oS  the  roll  as  of  couch. 
whatever  tbe  felony  may  be,  becauKe  he  is  ren- 
dered infamous.  If  conviclcdof  amisdemesDPT 
which  imports  fraud  or  dishonesty,  the  tune 
coursewillbe taken.  Hcwillalsobe  eiruckoS 
the  roll  for  gross  malpractice  or  disboncElj'  in  hU 
profession,  or  for  conduct  gravely  affecting  hii 
profeesional  character.  In  Archbold'e  Practice, 
ediUon  by  Chitty,  p.  148,  it  is  said:  '-Theconn 
will,  in  general,  interfere  in  this  summary  way, 
to  strike  an  attorney  off  the  roll  or  otherwiM 
punish  him,  for  gross  misconduct,  not  only  Id 
cases  where  the  misconduct  has  arisen  in  (lie 
course  of  a  suit,  or  other  regular  and  ordinaiy 
boaiMSS  of  an  attorney,  but  where  it  baa  uieen 
Id  any  other  matter  so  (xumected  with  his  pro- 
fessional character  as  to  afford  a  fair  presonp 
tlon  that  he  was  employed  in  or  intnuted  vitli 
It  in  consequence  of  that  character."  And  it 
is  W.A  down  by  Tidd  thst  "Where  an  attoniey 
has  been  frauaulenily  admitted,  or  convicted 
{after  admission^  of  felony,  or  other  offense 
which  renders  bim  unflt  to  be  continued  an  at- 
torney, or  has  knowingly  suffered  his  name  to 
be  made  use  of  by  an  unqualified  pei^n,  or 
acted  as  agent  for  such  peison,  or  baa  signed  a 
fictitious  name  to  a  demurrer,  as  and  for  tbi^ 
signature  of  a  barrister,  or  oUicrwise  Rt^Esly 
mlsbehavod  himself,  thecourtwillorderhimto 
be  struck  off  the  roll."  1  Tidd,  Pr.,  fO,  ed.8. 
Where  an  attorney  wbb  convicted  of  theft  and 
tbe  crime  was  condoned  by  burning  in  tbe  band, 
he  was,  neverthelesBgBtrucK  from  the  roll.  "Tte 
question  is,"  said  Lord  Mansfield,  "  whether. 
after  the  conduct  of  this  man.  It  is  proper  that 
he  should  continue  a  member  of  a  profosioD 
which  should  stand  free  from  all  suspicion.  * 
•  •  It  is  not  by  way  of  punishment;  but  tte 
court  in  such  cases  exercise  their  discretion, 
whether  a  man  whom  they  have  formerly  ad- 
mitted. Is  a  proper  person  to  be  continued  on 
tbe  roll  or  not. 

Now  what  Is  the  offense  with  which  tbe  pe- 
titioner Blonds  cbuged?  It  la  not  a  mere  crime 
against  the  law;  it  is  much  more  than  that.  It 
is  the  prostration  of  all  law  a-.d  government;  e 
defiance  of  tbe  laws;  a  resort  to  uw  metbodsof 
vengeance  of  those  who  reownize  no  law.  no 
Eoclety,  no  government.  Of  all  classes  and  pro- 
fessions, the  lawyer  is  most  sacredly  hound  to 
uphold  tbe  laws.  He  is  their  sworn  serrant; 
and  for  him,  of  oilmen  in  tbe  world,  torepudi- 
and  override  the  laws,  to  trample  them  un- 
foot  and  to  ignore  the  very  bands  of  socie- 
ty, argues  recreancy  to  his  position  and  office 
and  sets  a  pernicious  example  to  the  insubordi' 
naCe  and  dangerous  elements  of  the  body  politic 
It  manifests  a  want  of  fidelity  to  the  system  of 
lawful  govemmeDt  which  he  haa  sworn  to  up- 
hold and  preserve.    Whatever  excuse  m«y  ever 

iat  for  tJie  execution  of  lynch  law  in  Bavagc 

sparsely  settled  districta,  in  order  to  oppote 
the  ruffian  elements  which  the  oidinair  oamin- 
istratiOD  of  Uw  is  powerless  to  conttof,  it  cer- 
tainly has  no  excuse  In  a  community  wbcie  the 
laws  are  duly  and  regularly  udmlniatered. 

But,  beeides  the  character  of  the  act  itadf ,  as 
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dwdiis  ft  groM  winl  of  taitj  to  the  l>w  sod 
rrprf*'*""  of  legal  goTenuDCDt,  (faeputicular 
dKOMUacei  of  place  and  time  Inveet  it  witb 
•Ubknal  aggravatkou.  The  United  Stales 
Coon  was  In  MMion;  (Ua  enoniiltT  was  peipe- 
nted  at  ila  door;  tbe  victim  was  baDged  on  a 
tnc.  vlth  andadoua  eSronlerj,  In  tbe  Tirtoal 
{raenoeofttaecouitt  NoTespectforthedlKnlty 
ft  tkc  goremment  a>  represented  by  its  JucUcial 
infutaait  vaa  cTeo  affected;  the  Judge  of  the 
nort,  in  paning  in  and  out  of  the  pla^  of  Jub- 


*hs  tsfmned  that  one  of  tbe 

•Jn  ooait  waa  a  leader  in  Uie  perpetration  of 

■oei  to  ootrageT 

Wc  bare  no  bedtalton  aa  to  the  chotBCter  of 
A(  Kt  bang  auffldent  to  authorize  tbe  acUon 
ef  thenmrt. 

AqoMtion  of  greater  difficult  iaraisedasto 
At  lepttiij  of  proceeding  in  a  summary  way  on 
I  time  at  thu  nature.  It  la  itrenuouslv  cou- 
tndtatliat  when  a  crime  ia  charged  agauist  an 
«uncT  for  which  be  nuiy  be  indicted,  and  tbe 
nabM  tlte  charge  b  denied  or  not  admitted  bv 
tfa.  it  canBOt  be  made  the  groond  of  an  aDolI- 
o  rtiike  hi*  name  from  the  roll 


kai  been  Mularty  convicted  by  a  Jury  in  a  crlm- 
'  laal  pnxeediDg:  or,  at  leaM,  that  ""-  '-  *— - 
■tmlheact  otarged 


t  Ihia  la  true, 
)l  committed  in  his 
fnlttdoaai  character. 

Ai^  in  itrginK  this  ■rgnment.  moch  atreaa  is 
Mi  upon  t£e  bet  Itiat  tbe  petitioner,  by  bis 
Btwia,  denied  the  char^  contained  in  the  rule 
V' Amr  eaoae,  it  is  proper  to  notice  the  maimer 
■  *Udi  this  denial  nas  made.  The  charge, 
m  we  tare  Been,  was  hpeciflc  and  particular; 
"Th«  J.  B.  Wall,  an  attorney  of  this  court, 
W,  0*  the  Ml  day  of  thia  present  month,  en- 
aiK  ia  ami  with  an  unlawful,  tumultuous  and 
nnov  gaibering.  he  adrising  and  encourag- 
isf  tlrfTrtn,  take  from  the  jail  of  HillBborough 
day  and  Ii.inft  by  tbe  neck  until  be  waa  dead, 
a  J."4i:,.  il'crwi!^  uuknown,  thereby  aliow- 
-W  tu  u'lir  iii-ri'Kard  and  contempt  torlLe  law 
M:iU  (mviiioiis,"  etc.  Tbe  denial  of  this 
iMfgi;  wa*  a  mere  DCEttlve  pregnant, amounting 
air  lo  a  filial  of  the  attendiuK  circumstances 
•M  li'nIcoaaeuaencenascHbea  totheact.  Tbe 
'■■;'o:iat  dented  " counsellnc,  advising,  en- 
'  .^^r-s  nr  aMiadngan  unlawnil,  tumultuouii 
i-.nL'iiu>eatherinKormobintaklngone  John 
^  «t  ikr  pa  of  Hilbborou^h  County  and  enus- 
sf  •■■  ilatb  by  haufflog,  u  contempt  and  di-- 
ianrr  <d  the  law."  Be  waa  not  required  tonn- 
■■t  aader  oaih;  and  did  not  do  so.  Yet,  free 
i^m  Ikla  natrictkm,  he  did  not  come  out  fully 
■adfiMy  «ad  deny  thatbe  waacDgaged  inihc 
Ti— Lihai  u  all;  bat  only  that  he  did  not  en- 
nc*  ■  H  with  the  attendant  circumstances  and 
"     '      ■  Even 

Jpait 

Vpn  aocfa  a  special  plea  aa  this,  we  think  the 
--«A  WM  jiMifled  in  renidlnx  the  denial  aa  un- 
MidHUmj  Ilwasreally  equivalent  to  anad- 
=j^em<gike  aolMUntial  matter  of  tbe  charge. 

TimiliiiiiM.  ibe  marshal  of  tbe  court  was 
^U  aa  a  wttaeaa  and  deaiiy  proved  the  truth 
**a  dam.  and  no  evidence  wia  offend  tn 
"h^ri.  Tla  — 
-nasckvof  a 


rnl  iiiisiiiiMnfra  Mt  out  in  tbe  charge.    Ei 
'^  tane  off  "***  victim  ia  made  a  material  p 


expressly  admitted  his  participation  in  the  trana' 
action. 

It  is  necessary,  however,  that  we  should  4Z- 
amine  the  authorities  on  the  question  raised  uy     [S7e] 
the  petitioner,  as  to  the  power  of  tbe  court  to 
proceed  against  him  without  a  previous  convic- 
tion upon  an  indictment 

It  baa  undoubtedly  been  held  in  some  of  the 
cases  that  where  tbe  offense  is  indictable,  and 
the  facts  are  not  admittj.'d,  a  regular  conviction 
must  be  bad  before  the  court  will  exercise  its 
summaij  Jurisdiction  to  strike  the  name  of  the 
party  on  tbe  roll.  At  Qrst  view  this  was  aup- 
poeed  to  be  the  purport  of  Lord  Denman'a  judg- 
ment in  the  Aru/nymoiii  case  reported  in  G  B.  & 
Ad.,  1088.  Tbatwas  a  case  of  professional  mis- 
conduct in  pecuniary  transactions.  Lord  Den- 
man  IE  reported  as  saying:  "The  facts  staled 
amounted  to  an  indictable  offense.  Is  it  not 
more  satisfactory  Uiat  the  case  should  go  to  a 
trial?    I  have  known  applications  of  this  kind. 


of  putting  parties  in  a  situation  where,  by  b_ 
swerlne,  they  might  furnish  a  case  against 
themselves,  on  an  Indictment  to  be  afterwards 
preferred.  On  an  application  calling  upon  an 
attorney  to  answer  the  matters  of  an  affidavit, 
it  is  not  usual  to  grant  tbe  rule  if  an  indicta- 
ble offense  is  charged."  And  the  Bolicltor-Qen- 
eral.  Sir  John  Campbell, who  made  the  applica- 
tion in  that  case,  being  requested  to  look  at  the 
authorities,  afterwards  stated  that  he  could  toil 
no  precedent  for  it.  In  that  case,  however,  the 
rule  applied  for  was  one  requiring  the  attorney 
to  answer  cbaives  on  oath.  On  a  similar  appli- 
cation in  a  subsequent  case  charging  peiiury 
and  fraud.  Jnon.,  8  Nev.  &  P.,  869,  Zt^ Den- 
man  said:  "Would  not  an  indictment  for  per- 
jury lie  upon  theae  factsT  We  are  not  in  the 
nabit  of  interfering  in  such  a  case,  unless  there 
is  something  amounting  to  an  admission  on  the 
part  of  the  attorney,  which  would  render  the 
intervention  of  a  jury  unnecessary." 

In  another  Artoni/moui  case  In  the  Excheq- 
uer, 3  Dowl.  Pr.,  110,  where  an  attorney  hod 
been  sued  in  an  action  at  law  for  an  sgfcravatcd 
lil)el,  and  a  verdict  had  been  rendered  against 
biro  with  only  one  shilling  damages:  on  an  ap- 
plication being  then  made  to  strike  him  off  the 
roll,  Lortl  Lyndhurat  said;  "Have  you  any  in- 
stance of  such  an  applioition  on  a  verr<ict  for 
the  same  criminal  act.  but  fur  which  no  crimi- 
nal proceedings  have  teen  taken?"  and  inti- 
mated that  if  tlierc  waa  any  such  case,  the  rule 
would  be  granted,  but  odded:  "Here  there  waa 
couQictingevidenccat  the  trial,  and  it  is  doubt- 
'  I  whether  the  publication  was  brought  home 

tbe  defendant;  and  tbe  lury  seem  to  have  so 
considered  it;"  and  the  rule  waa  refused. 

But  this  matter  was  carefully  reviewed  by 
the  Court  of  Exchequer  In  the  aubeequent  case 
(if  SUplieiuy.im.  lOHees.  AW.,%.wbeiea 
motion  was  made  against  an  attorney  who  had 
conspired  with  others  to  Induce  a  witnesH  for 
the  oppoalte  party  to  absent  himself  from  a  tri- 
al, gmns  him  money,  etc.  It  was  objected  that 
Ibe  application  to  strike  from  the  roll  could 
not  be  oeard  on  theee  charges  without  a  convic- 
tion, Inumuchas  a  conspuacv  is  an  Indictable 
nflenae.  lord  Abinger  took  *a  distinction  be- 
tween a  role  to  show  cause  why  an  attonwy 
■bould  not  be  itruck  off  the  rail,  and  a  nue 
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calling onhim  to  answer  the  matters  of  an  affi- 
davit with  a  view  to  strike  him  oS  the  roll. 
The  latter  course  he  conceded  would  be  im- 
proper, if  the  offense  was  indictable,  because  It 
would  compel  the  aitomej  to  criculnate  him- 
self; but  not  BO  the  former,  for  he  might  clear 
himself  without  answering  under  oath;  and 
that  this  was  all  that  Lord  Denman  meant  in 
the  case  before  him.  Lord  Abinger  said  that  ag 
long  BS  he  had  known  Westminster  Hall,  be 
had  never  heard  of  such  a  rule  as  that  an  attor- 
ney might  not  be  struck  oS  the  roll  for  miscon- 
duct in  a  CBUBC  merely  because  the  offense  im- 
Eutcd  to  him  was  of  such  a  nature  (hat  he  might 
ave  been  indicted  for  it;  but  he  said  that  in 
the  case  of  applications  (billing  upon  an  attor- 
ney to  answer  the  matters  of  an  affidavit,  he 
had  known  Lord  Kenyon  and  Lord  Ellenbor- 
ough  frequently  say,  you  cannot  have  a'rule  for 
this  purpose,  because  the  misconduct  you  im- 

C(e  to  the  man  is  indictable^  but  you  may 
ve  one  to  strike  him  off  the  roll.  After  no- 
tirang  and  explaining  the  laogusge  attributed  to 
Xonf  Denman,  as  bdore  sWed,  Zord  Abinger 
odds:  "If,  indeed,  a  case  should  occur  where 
an  attomev  has  been  guilty  of  some  profession- 
al misconduct  for  which  the  court  by  lis  summa- 
ry jurisdiction  mightcompelhim  todo  Justice, 


md  at  the  st 


oiu 


J  indictable  in  itself,  but  not  aru 
the  cause,  the  court  will  not  inquire  into  tliat 
with  a  view  of  striking  him  from  the  roll,  but 
would  leave  the  party  aggrieved  to  his  rem«>dy 
by  a  criminal  prosecution." 
This  expression,  about  leaving  the  party  ag- 
[KT8]  grieved  to  bis  remedy  by  a  criminal  prosecu- 
' —  "  frequently  found  in  the  EogUui  coses, 
I  reference  to  the  practice  in  that  country 


and  has _.^ 

ofregardlng  the  party  Injured  by  the  perpetra- 
tion of  acrune  as  the  proper  person  to  prosecute 
the  offender;  and  one,  indeed,  upon  whom  a 
duty,  in  some  sort,  rested  to  iiutitute  such 
proaecution.  The  court  would,  therefore,  hes- 
itate to  take  any  summary  action  against  the  of- 
fender which  might  remove  the  inducements 
the  injured  party  would  otherwise  have  for 
proceeding  crimmaUy  against  him,  and  thus 
interfere  with  the  course  of  Justice.  In  thb 
country,  the  prosecution  of  crWnal  offenses  is 
genetBlly  committed  to  the  charge  of  a  public 
officer,  and  sufficient  emolument  is  attached  to 
the  duty  of  prosecution  to  secure  ils  faithful 
performance.  The  same  reason,  therefore,  does 
not  exist  here,  as  in  England,  for  leaving  it  to 
the  injured  party  to  prosecute  for  the  cnminal 
offense.  So  far  as  the  offender  himself  is  con- 
cerned, it  is  true,  the  reason  is  equally  strong 
agaiost  coiin>elling  him  to  answer  under  oath 
charges  m«ferred  against  him,  and  in  favor  of 
giving  mm  a  trial  by  jury  in  all  cases  of  doubt 
or  of  conflicting  evidence.  That  a  reluctance 
to  interfere  with  the  incentive  to  prosecute 
ciiminallvin  tbeae  cases  operated  strMigly  upon 
the  jadicial  mind  InEn^and,  is  manifett  from 
thelact,thatafteraprasecutionhad  been  made, 
and  thedu^irfthemjurcd  party  had  been  pn- 
formed.  the  courts  never  h^tated  to  strike  the 
accused  fnmtheroll.if  foundguiltf  byajury, 
even  tboo^  Jodgmeat  against  him  had  been 
arreMed,  or  nrened,  or  the  offense  had  been 
pardoDed  or  Gcmdcmed;*  thus  showing,  that  it 
•Sex V. 8«iIltaeT«>n,e BMt- 127 ;  In  reKtn>.8Q. 
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is  not  a  technical  conviction  which  is  requind, 
but  a  fair  effort  on  (he  part  of  the  prosecutor  lo 
bringthe  offenderto Justice;  coupled  also  with 
the  laO.,  that  a  jury  is  the  most  suitable  tribu- 
nal for  passing  upon  a-question  of  fact  depend- 
ing upon  contlictmg  evidence. 

"■spressions  in  the  cases  dted,  ioclud- 


mary  jurisdiction  will  not  be  exercised  n  here 
the  charges  made  against  an  attorney  affect  only 
his  general  character  as  such, and  do  not  amouil 
to  malpractice  in  a  particular  cause.  But  sub- 
sequent decisions  are  to  (he  effect  that  it  is  prop- 
erly extended  to  cases  affecting  his  general  cbu- 
acter  also.  Thus,  in  Re  BlaJce,  3  El.  &  EL,  W,  [; 
an  attorney  was  struck  from  the  roll  for  having 
improperly  collected  the  money  due  on  a  men- 
gage  which  he  had  pledged  as  collaleial  securi- 
ty for  a  loan,  and  which  he  borrowed  fromibe 
pledgee  on  some  false  pretense.  On  a  nili'  lo 
show  cause  and  reference  to  the  master,Ihe  facu 
were  found  to  be  truly  charged;  and  altbou'b 
he  was  not  acting  as  attorney  in  the  malter.tbe 
court  suspended  his  certificate  for  twoTeats,OD 
the  general  grouud,  as  stated  by  Lord  Ch.  JvtL 
Cockbum,  that  where  on  attomev  is  shown  lo 


committed  by  him  while  the  relation  of  al- 
tomcy  and  client  was  subsisting  between  him 
and  (he  person  defrauded,  orinbischaracteras 
on  attorney,  the  court  will  not  allow  suitors  (o 
be  exposed  to  gross  fraud  and  dishonesty  at  the 
liands  of  one  of  ita  officers.  And  in  a  sntee- 
quent  case,  /n  Ee  EiU,  L.  R.,  3  Q.  B.,  543, 
where  an  attorney  acting,  not  as  such,  but  39 
clerk  to  a  firm  of  attorneys,  appropriated  to  his 
own  use  money  which  came  tonianands  on  Uie 
sale  of  an  estate ;  on  a  motion  to  strike  his  name 
from  theroll,  it  was  objected  that,  as  hia  offense 
was  indictable,  a  conviction  was  necessaiy  be- 
fore this  proceeding  could  be  had.  Lt/rd  Ciiff 
^uiftM  Cockbum  said;  "NocaHehas,9o  tar  as  I 
am  aware,  come  before  the  court  under  the  pre- 
cise circumstances  under  which  this  case  pre- 
sents itself,  namely:  of  an  act  of  delinquency 
committed  by  an  attorney's  clerk,  who  at  the 
same  time  is  an  atiomey,  though  at  that  time 
not  acting  as  such  ;  but  still  I  think,  on  every 
principle  of  justice,  we  ought  not  the  less  to  en- 
tertain the  application.  *  ■  ■  II  the  delin- 
quent had  been  proceeded  against  criminallj' 
upon  the  lacts  admitted  by  him,  it  is  plain  that 
he  would  have  been  convicted  of  embCTilemenl, 
and  upon  that  conviction  being  brought  before 
us,  we  should  hare  been  boundto  act.  If  there 
had  been  a  oonOict  of  evidence  upon  the  afilda- 
vits,  that  mi^t  be  a  very  sufficient  reason  nhy 
the  court  abmild  not  interfere  until  tlie  convic. 
Uan  had  taken  place;  but  here  we  have  the  per- 
son against  whom  the  awUcation  is  made  ad- 
mitting the  beta."  Mr.  JntHee  Blackburn,  in 
the  aume  earn,  aaid:  "I  think  when  we  xn; 
called  npoB,  id  (be  exerebe  of  our  eguitabie  ju- 
risdictiOD.  tootdtran  aUwney  to  perfonn  a  con- 
tnct  to  ny  money,  or  to  futall  an  andertakin|. 
tW  ve  MTe  Jmisdiclioa  only  if  the  uodertu- 
ing  or  Ibe  contnct  »  made  in  his  cbancter  of 
attoraqr.  ot  so  cmnecled  with  his  ctiarartw  of 
■ttofB^  as  to  tains  it  within  the  power  of  the 
court  to  nqniic  that  tbor  officer  ahall  behave 
wdlcianattoer.    Bat  where  tbece  laamattet 
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«U(A  woold  rablect  tbe  penon  Id  question  to 
toceeaing,  in  m;  opinion,  a  difFer- 
e  most  w  applied.  We  are  to  see 
xn  of  tbe  couit  ue  proper  peraons 

d  by  tbe  coim  wltb  regam  to  the  In- 

M  ^  mlfax*  and  we  are  to  look  to  the  clur- 
Kiaaod  poaHkin  of  tbe  penons,  and  Judge  of 
lit  HM  oommitled  bj  tnem,  upon  tne  same 
rriadple  m  U-we  were  condderlng  whether  or 
M  t  pswn  la  Ht  to  become  an  attomev.  *  *  * 
li  Mold  atwajra  be  considered  whetlier  the 
IHllailar  wrong  dona  is  connected  with  the 
tittKicr  of  aa  attorney.  The  offense  niorall; 
■^■aCbe'gnider;  bntadU.Udoneintbecbar- 
Ktaof  an  attorney.  It  ie  more  dangeroiu  to 
lAon,  and  ahould  be  more  severely  marked, 
lapce  that  where  It  is  denied  that  a  criminal 
«BBw  btm  been  committed,  the  court  ou^t  not 
lodedde  <m  affldavits  a  qneMion  which  ought 
■D  he  tried  bv  a  Jury." 

TUt  aat  H  imp«irtant,  aa  showing  the  latest 
oMidentkm  of  the  qocation  bv  the  EnElish 
tpaiu.  and  1^  tbe  mon  eminent  judges  of  those 

The  rule  to  be  deduced  from  all  the  English 
flObetitiea  aeems  to  be  this :  that  an  attorney 
vfB  be  Mmck  off  the  roll  if  convicted  of  felony 
wifcoaviciedofa  misdemeanor  involving  want 
ttbutfrttj,  even  thou^  the  judgment  be  ar- 
'  vnTened  for  error;  and  also,  without 


mvdy  aSact  his  character  as  an  attorney;  but 
ii  the  isuer  case,  if  tbe  acts  charged  are  mdict- 
>bk  and  are  biriy  denied,  ihe  Murt  will  not 
pm«d  ^T^'M  him  until  tu  has  been  convicted 


TVa  rale  has.  in  the  main.  )>een  adopted  by 
ttr mans  f)f  this  country;  though  special  pto- 
.  faedlagi  arc  provided  for  bv  statute  In  sumeot 
IW  ilMea,i«qniriog  a  formal  infonnalion  under 
cath  10  be  tiled,  with  regular  proceedings  and  i 
Blal  by  fawj.  Tbe  cases  are  quite  numerous  ii 
*Ud  anoraeys,  tor  malpractice  or  other  mis- 
— I — . ._  .^  ^  -—--Ti  characler 


lAdart  in  ibeir  offlciai  cl 


tr, and  for  other 


ant  wUch  riiawed  them  to  be  unfit  persons  t 


.  _   _ .  ,    proceeding  without  any 

eooTtctloo  of  a  criming char^.  Bee, 
Ibe  case  of  Xivm.l  Wheel.  Cr. 
case  of  Burr.  1  7d.,  508;  .'i.C, 
C.  C.,87»;  In  He  PeUrrnn.  8  Paige. 


JTs: 


.  EfforU  Brmtn.  1  How.  (Miss.),  : 

JM  Itau,  1  Mich..  SKi;  Bzparte  SefoniU,  1 

aaw.,t{«>f .  S.,  XV..56S1;  In  Jie  Petri/, i 


X  T  ,  «1  ;  Difketu  Cate,  M  Pa.  8t„  168 
»>Birtl.9  PbOa.  Rtp..316;  Bakerv.  Comnum- 
•wa.  10  Bo^.  (Ky.),  592;  PemAicot  Bar  v. 
r-BlMtf.  M  Me  140;  Matter  of  Woi>i,96mQb.. 
a».  /Wff  T.  (hodrieh.  79  lU.,  148;  Dtlaao'* 
'M.  »N.  IL.5;  El parUWalU,M lad., ai; 
MmrrtfadHOg*.  83  N.  T.,  1«1. 

■k  where  tlie  acts  charged  against  an  attor- 
^  MB  aoa  dooe  ia  hia  offldal  character  and  are 
4e  aaal  BO*  confeaed,  there  baa  been 
J  «f  pcactlce  on  the  subject;  in  son: 
^Hs  n  Mm  Md  down  that  thoe  must  be 
stfikr  laJiTuiieot  and  omvfctlai  before  the 
csaa  wfll  paoeeed  to  Mrike  him  from  the  roll ;  in 
te  I70 


others,  such  previous  conviction  being  deemed 
nnneceasaiy. 

The  former  view  is  taken,  or  seems  to  be  as- 
sumed, in  the  cases  we  will  now  cite. 

In  an  Anonmum*  case,  reported  in  %  Halst. 
(N.  J.),  162  (1824),  where  the  charge  was  lar- 
ceny, the  court  reused  tbe  rule  to  s^ke  off  the 
roll.because  the  offense  was  Indictable,  and  there 
had  been  no  conviction. 

In  State  v.  Foreman,  8Ho.,  412,  the  court  re- 
fused to  disbar  an  attorney  for  passing  counter- 
feit monev,  knowing  it  to  be  counterfeit,  and 
escaping  from  prison  before  being  convicted 
therefor;  the  ground  of  refusal  being  that  ii  was 
not  a  case  within  the  Hlssourl  Statute, which  re- 
quired a  conviction.  Of  course,  bein^ governed 
by  the  statute,  this  case  is  not  in  point. 

In  FiOuff't  Cate.  6  Leigh.,  619  (1885).  Fisher 
commented  to  a  Jury  in  a  manner  which  the 
Judge  deemed  gromly  unprofessional  and  disre- 
spectful to  the  court;  andon  the  next  dav,  after 
reciting  tbe  circumstances,  made  an  order  aus- 
pending  his  license  for  twelve  months.  This  or- 
der was  reversed  by  the  Court  of  Appeals,  on  the 
ground  that  tbe  party  proceeded  against  must 
be  rogidarlv  prosecuted  bv  indictment  or  infor- 
mation, and  found  guilty  byajury.  Butaathla 
dedaion  was  based  upon  a  statute  of  Virginia, 
prescribing  the  courseof  proceeding,  it  la  no  au- 
thority on  the  point  in  question. 

In  Statev.  Chapman,  11  Ohio,  430,  an  attor- 
ney bad  been  charged  with  theft  and  brou^t 
an  action  of  slander  therefor;  the  defendant 
pleaded  tbe  truth  in  Justiflcatlou,  and  otitained 
a  verdict  establishing  his  defense.  Upon  this, 
H  rule  was  granted  against  Uie  attomev  to  show 
cause  why  he  shoulanot  be  struck  off  the  roll. 
He  oroved  explanatory  circumstances,  and  the 
couit  held  that  tbe  verdict  In  the  civil  action 
was  not  sufficient  to  establish  tbe  charge  of  lar- 
ceny, and  discharged  the  rule. 

In  Betmy.  Stale,  22  Ark.,  14S.  where  the  de- 
fendant had  made  an  unwarrantable  and  atro- 
cious personal  attack  upon  the  Circuit  Judge  for 
his  action  as  judge;  on  application  of  the  coun- 
ty bar  to  strike  his  name  irom  the  roll,  Uie  rule 
was  granted;  but  the  Supreme  Court  of  Arkan- 
sas leversed  the  order  on  the  ground  that  the 
proceedings  were  irregular,  and  not  in  purmi- 
ance  of  the  statute,  whldi  required  regular 
charges  to  be  exhibited,  verified  by  affidavit,  and 
a  time  fixed  for  hearing.  The  court  also  held 
that  where  tbe  offense  is  indictable,  there  must 
be  a  regular  conviction  before  tbe  parly  can  be 
struck  off  the  roll;  if  not  indictable,  he  was  en- 
tilled  to  be  tried  by  a  jury.  This  case  aeems  to 
have  been  decided  upon  the  Etaiutea  of  Arkan- 


ot  Ihe  Quarter  SeaalonB  of  I^caster  County, 
Pennsylvania,  accusing  them  of  political  mo- 
tives m  allowing  a  defendant  to  be  acquitted. 
On  being  clt«d  to  show  cause  why  they  should 
not  be  struck  off  tbe  roll,  tbev  took  the  grouitd, 
amongst  other  things,  that  they  were  charged 


with  an  indictable  offense,  and' were  entitled  to 

a  trial  by  Jury.  The  courthaving  made  tbe  rule 

aboolute,  they  appealed  and  the  Suprtme  Court 

of  Pennsylvania  reveraed the  order.     Chi^Jnt-     .___, 

Uet  Stiarswood,  in  delivering  the  opinion  of  the     [•^^l 

court,  laid:  "  No  quesdou  can  be  made  of  the 
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power  of  a  comt  to  strike  a  member  of  the  bar 
irom  tbe  toll  for  offldal  miiooDducL  «  *  • 
We  do  Dot  mean  to  t^  that  there  may  not  be 
owea  of  misconduct  not  Mrtctl^  profewlonal, 
which  wooM  clearly  show  a  person  not  to  be  fit 
to  be  an  Attorney,  nor  fit  to  aasociate  with  honest 
men.  lliiiB,  if  he  was  proved  to  be  a  thief,  a 
forger,  a  peijorer,  or  guiltj  of  other  ofFensee  of 
the  crimen  faki.  But  no  one,  we  Bupp(Me,will 
contend  that  for  such  an  olTeasebecan  besum- 
marily  convicted  and  disbarred  by  the  court 
vlthout  a  formal  indictment,  trial,  and  oonTic- 
tion  bv  a  jury,  or  upon  confessiou  in  open 
court.  Reference  was  then  made  to  a  provis- 
fon  in  tbc  Bill  of  Rights  of  tbe  Pennsylvania 
Constitution  of  1874.  that  "No  conviction  shall 
he  had,  in  any  prosecution  for  the  publication 
of  papers  relating  to  tbe  official  conduct  of  ofll- 
cers,  etc.,  where  the  fact  that  auch  publication 
was  not  maUcioualr  or  neellgeDtly  made,  shall 
be  eslnblished  to  the  Batisfactian  of  tbe  jury;  " 
and  it  was  held  that  thia  provision,  at  aU  events, 
entitled  the  parties  to  a  Jury  trial. 

The  cases  now  cited  do  undoubtedly  hold, 
that  where  the  off  ense  charged  is  indictable  and 
is  committed  outside  of  the  attorney's  profea- 
eional  employment  or  character,  and  is  denied 
by  him.  a  conviction  bv  a  jury  shC-'d  be  had 
before  the  court  will  take  action  for  striking  his 
name  from  the  roll. 

There  aie  other  cases,  however,  in  which  It  is 
held  that  a  previous  conviction  is  not  necessary. 

In  the  case  of  Ex  parte  Burr,  1  Wheel  Cr. 
Cns.,  508,  S.  C,  3  Cranch,  C.  C,  870,  the  Or- 
ctiii  Court  of  the  I^trict  of  Columbia  struck 
Burr  off  the  roll  on  charges  made  by  Mr.  Key, 
of  various  instAucesof  malpractice,  end  also  of 
dishonest  conduct,  in  procuring  deeds  of  prop- 
erly from  persons  In  distress,  etc.  Burr,  ob- 
jected, amongst  other  things,  that  be  n'os  euti' 
tied  to  a  trial  by  Jury.  The  court  eiamlned  wit- 
nesses, who  were  cross-examlned  by  the  defend- 
ant, and  CLief  Jvttire  Cranch  delivered  an  elab- 


tbut  proceedings  by  attabfament,  as  for  contempt 
and  topurifv  the  bar  of  unworUiy  members,  are 
not  within  those  provisions  of  the  Constitution 
[284]  which  guaranty  a  trial  by  Jury.  Thlscasewas 
bron^t  to  tbe  attention  of  this  court  on  an  ap- 
pUcsoon  for  a  mandamtu  lo  compel  the  circuit 
court  to  restore  Burr  to  the  bar,  and  the  writ 
waarefused.  The  court,  by  CT/r^^JiMft'ot Mar- 
shall, expressed  a  disinclination  to  interpose  un- 
less the  conduct  of  tbe  court  below  was  irregu- 
lar or  flagrantly  improper;  as  where  it  had  ex- 
ceeded its  power  or  decided  erroneousb 


testimony;  and  upon  the  testimonv,  it  would  be 
unvrilling  to  interpose  where  any  uoubl  existed. 
Fiddt  V.  Tenn.,  Mart.  &  Y.  (Tenn.),  166, was 
the  case  of  a  constable  (but  placed  upon  the  same 
ground  as  that  of  attorneys),  andthc  charge  was, 
extortion.  The  Supreme  Court  of  Tennessee, 
by  Catron,  Jufticr,  licld  that  n  previous  convic- 
tion was  not  necessary  toennblclbc  court  below 
to  suspend  from  otHce:  that  tbe  constitutional 
privilege  of  trial  by  jury  for  crime,  does  not  ap- 
ply to  prevent  courts  from  punishing  its  officers 
for  contempt,  and  lo  regulate  ihem  or  remove 
them  in  particular  cases;  that  removal  from  of- 
fice for  on  indictable  offense,  is  no  bar  loan  in- 
dictment: thst  it  Is  a  proceeding  In  its  nature 
civil,  and  collateral  to  any  criminal  prosecution 


by  indictment;  and  that,  even  if  acquitted  bya 
jury,  the  party  coidd  be  removed  if  the  won 
discovered  from  the  facts  proved  on  the  tiitl 
that  he  was  guilty  of  corrupt  practice. 

In  the  sulMequent  case  of  Smitii  v.  SUilt.  \ 
Yerg.,  228,  tbe  cbsrge  was  that  the  attoraef 
had  accepted  a  challenge  in  Tennessee  to  d|lil 
a  duel,  and  bad  fought  with  and  killed  bis  id- 
tagonist  in  Kentuckv,  where  an  indictment  hsd 
bKU  found  ^;alnst  bim.  He  demurred  lo  ihe 
charj^.  and  judgment  nas  given  against  him 
on  the  demurrer,  that  bis  name  be  struck  (rem 
the  roll.  TheSupremeCourtof  TennesteebtU 
tbe  charge  to  be  sufficient;  but  ihtfl,  Instead  oi 
receiving  a  demurrer,  the  circuit  court  fbooM 
have  procec<Ied  to  take  the  proofs  to  stceiiEU) 
the  ti-uth  of  the  charge.  The  court,  by  Jurfio 
Catron,  caid:  "The  principle  is  olmott  i:nlicis 
ol  In  all  governments,  thst  the  foncr  nhid 
confers  an  otfice  has  ako  the  light  lo  leiDovt 
tbe  odicer  for  good  cause;  tbe  ccucty  court, 
ccnst:i!)lcs,  etc.;  the  Sennlc.  (fficers  elctltdl^ 
the  Legislature  and  people;  in  all  these  cttti 
tbe  tribunal  removing  is  of  necessity  the  Judgt 
cf  the  law  and  fact,  to  ascertain  which  evo} 
species  of  evidence  can  be  beard,  legal  in  ilt 
cnaractcr,  according  to  common  law  rules  sue 
confjstcut  with  our  C'onstitution  and  laws. 
This  court,  the  circuit  coml  nr  the  count} 
court,  on  a  motion  to  strike  en  attorney  froB 
I  the  riill.'i,  baa  the  same  right  growing  ont  of  t 
\  similar  necessity,  to  esnmlne  evidence  cf  th( 
facts,  that  the  Senate  of  tlie  Stale  has  when  tij- 
ing  an  impeochmeut.  j  •  *  The  silorcej 
may  answer  the  charges  in  writing  if  he  cbccse^, 
when  evidence  will  be  beard  to  support  or  1( 
resist  them;  or.  If  he  does  not  aikswex,  still  ih« 
charges  must  be  proved,  or  eonfessed  ly  tbt 
defendant,  before  oe  can  be  stricken  out  m  th€ 
roll."  The  cause  was  thereupon  remanded  to 
tbe  circuit  court,  to  hear  the  proofs;  and  itwts 
declared  that  If  tbe  facta  were  proved  as 
charged,  it  would  be  amply  sulBdent  to  author- 
ize that  court  to  strike  the  defendant  frrau  ibe 
roll,  even  tbougb  there  had  been  no  law  in 
Tennessee  for  the  suppression  of  dueling. 

flere,  it  will  be  observed  ,  there  was  no  mh- 
viction;  nothing  but  an  indictment  found  in 
another  State;  and  yet  the  Supreme  Court  efe 
Tennessee  held  that  the  court  below  might  Uw- 
fully  proceed  with  the  case. 

In  Perry  v.  lotM,  8  Greene  (la.),  550,  there 
were  charges  of  misconduct  as  an  eticmcy.  and 
of  perjury.  The  charge  was  dismlscd  forwan 
of  certainty ;  but  as  to  tbe  charge  of  felie 
swearing,  which  it  was  contended  could  ccibe 
set  up  witbouta  previ;>us  conviction,  the  ccuit 
said  that  a  co_nviction  was  m)t  neceasaiy. 


general  reputation  was  bad,  that  be  liad  been 
several  times  indicted  for  perjury,  one  or  two 
of  the  indictments  being  still  pending,  and  thst 
be  was  a  common  mover  and  maiutainer  of 
suits  on  sUgbt  and  frivolous  pretexts.  Tbe  ot- 
der  was  affirmed  on  appeal.  Soice  of  the  of- 
fenses charged  in  this  case  were  of  an  tndictc- 
ble  character,  and  one  point  raised  on  the  sp- 
peal  was,  that  the  court  has  no  right  to  call 
upon  an  attorney  to  answer  such  c&rgea,  be- 
cause it  compels  him  to  give  evidence  ofainsi 
himself.  But  to  this  tbe  court  onsn-ered  thai 
be  is  not  compelled  to  be  sworn,    but  mai 
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btradnee  cridesoe  tending  to  ahow  Ub  Inno 

In  i*  ib  KimMI,  M  He.,  140,  an  attoniej 

^  ra  tocoMd  of  mlKODduct,  both  In  his  prof«»- 

'  dcMl  cbancter.  sod  otherwise,  obtAlniDg  mon- 

rv  b;  fklie  pvetensei,  and  the  like.    He  had 

^.  nuuijr  jeaiB  before,  been  convicud  of  for- 


ik  pn^  had  not  been  regular^  convicted 
«cn  enn*ced  in  the  chaises  against  him. 

In  Mamfi  Cm.  S8  N.  fl. .  5,  an  attorney  be- 
!■(  tnOtOoi  of  taxM  for  the  town,  appropri- 
Wol  the  ntODer  to  Us  own  use,  intending  lo  ri?- 
ton  h:  but  failing  to  do  so,  he  was  struck  from 
tkr  roll.  The  offense  in  thin  esse  was  clearlv  of 
■a  bdirtsble  character,  and  no  conTietion  had 
tea  oliuined  against  him  in  a  criminal  pro- 

In  r;.!r  Mattrr  of  Wool,  86  Mich..  S»0,  a  bill 
ta  eqiiU]:  baHng  been  fll«l  aftainst  an  attorney 
tktfpnjc  him  with  procuring  a  deed  to  liimself 
If  f(*7ery  or  substuution  of  a  paper,  ami  ade- 
em baring  been  made  against  him,  the  court 
tttofii  an  order  to  show  cause  nby  be  should 
Kt  be ftrurit  from  the  roll,  nlloniog  liim  to 
pnai  aflldaviu  In  exculpation:  but  cc  sufB- 
■imt  caose  being  shown  sgaiuiit  the  rule,  it  was 
Bbic  absolute.  Here  wasan  indictable  offense, 
laiBonrFTiou.iconWction;  yet  the  court  upon, 
Oe  eridence  It  had  before  '.'.  struck  the  party's 
nae  fnan  the  rolL 

Id  St  parte  WaOt.  M  Ind. ,  4fil ,  the  charge  nns 
df  (n^ElaguiaffldaTit  toobiainaclumge  of  Ten- 
'r  in  a  canse  pending  In  the  court.  Special 
nnf«ti«M  were  Iwif  under  the  Statute  of  In- 
MM,  ana  tbe  party  was  struck  off  the  roll, 
OiarortatMifjhi.  ft  was  objected  that  he  should 
tam  heat  fint  regularly  convicted  of  the  crime 
an  OD  the  part  of  the  State,    The 

__jt  tiiis  is  only  true  when  the  ob- 

)en  iaio  indict  punlslmient,  but  not  when  it  is 
I .  dMbnr  the  party,  any  more  tlun  when  for- 
ftn  is  piTtTen  as  a  defense  in  a  civil  suit;  that 
■lula  a  conviction  would  have  authorized  a 
nent,  the  proceeding  to  disbar  might 
e  the  criminal  prosecution.  This  case, 
-  M  trjT,  was  for  malpmctice  as  an  attorney 


•|^«sbfe  lo  all  cases  for  which  an  atiomey 
ut  >■•  ilictiwmd. 

ii.  tV  mre>at  case  of  PfoplB  v.  Ajwletan.  15 
'■.•_r>  Lejtal  News,  241,  where  the  charge 
•.»;*1  an  atlnmcy  was  for  disposing  of  proper- 
:>  Wil  by  bim  ai  a  tnutee.and  appropriating  the 
jwwtftt  III  his  own  use,  but  waa  not  made  out 
i-lKMti^bctlnn  of  the  court;  it  was  observed, 
kni-iT;,  that  whilst  as  a  general  rule,  if  nn  at- 
'■  *»7  is  fuilty  of  misconduct  in  bis  private 
IWiiiM.  and  oiX  in  his  ofBdal  character,  as 
nracy.  tdirf  can  only  be  obtained  by  a  proe- 
rakn  te  a  proper  court,  at  the  suit  or  the  par- 
»  mfmM,  jrt  that  "  It  la  not  lo  be  held  that 
!>ai  arc  »o  exceptkns;  that  there  are  not  cases 
b  wUcft  aa  atiOTiier'a  misconduct  in  his  prl- 
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trm  ifti*  review  of  Ibe  anthoritiei  in  t 
»m  i;  Otto. 


conntiy,  It  la  apparent,  that  whilst  it  may  be 
the  genend  rule,  that  a  previous  conviction 
shoiud  be  liad  before  striking  an  attorney  off 
the  roll  for  an  indictable  offense,  committ^  tn- 
him  when  not  acting  in  his  character  of  an  at- 
torney, yet.  that  the  rule  is  not  an  inflexible 
one.  Cases  may  occur  in  which  sach  areqnire- 
ment  would  result  in  allowing  persons  to  prac- 
tice as  attorneys,  who  ought,  on  every  ground 
of  propriety  and  respect  for  the  administration 
of  Uie  law,  to  be  excluded  from  such  practica 
A  criminal  prosecution  may  fail,  by  the  absence  - 
of  a  witness  or  by  reason  of  a  fiaw  in  the  In- 
dictment, or  some  irregularity  in  the  proceed- 
ings; and,  in  such  cases,  even  in  England,  the 
Sroceeding  to  strike  from  tbe  roll  may  lie  had. 
ut  other  causes  may  operate  to  shield  a  gross 
offender  from  a  conviction  of  crime,  however 
clear  and  nolorioushis  guilt  may  be:  a  prevail- 
ing, popular  excitement;  powerful  influences 
brought  to  bear  on  the  public  mind  or  on  the 
mindof  the  Jury;  and  many  other  causes  which 
might  be  suggested;  ana  yet,  ail  tbe  time, 
the  offender  may  be  so  covered  with  guilt,  per- 
haps glorying  In  It,  that  tt  would  be  a  disgrace 
to  the  court  to  be  obliged  to  receive  him  as  one 
of  its  ofncers.  clothed  with  all  theprestigeof  its 
confidence  and  authority.  It  seems  to  us,  tliat 
the  circumstances  of  the  case  and  not  any  iron 
nilc  on  the  subject,  must  determine  whether 
and  when  it  Is  proper  to  dispense  with  a  prelim- 
inary conviction.  If,  as  Lord  Cliief  Juttiee 
Cockhum  said,  the  evidence  is  coufllctiDg  and  rasgi 
any  doubt  of  the  party's  guilt  exists,  no  court 
would  assume  to  proceed  summarily,  but  would 
leave  the  case  lo  be  determined  by  a  Jury.  But 
where  tbe  case  Is  clear  and  the  denial  la  evasive, 
there  is  no  fixed  rule  of  law  to  prevent  the  court 
from  exercising  its  authority. 

The  provisions  of  tbe  Constitution,  which  de- 
clare that  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  Indictment  of  agrand  jury; 
and  uiat  tbe  trial  of  all  crimes,  except  in  cases 
of  ImpeBChment,  sball  be  by  jutr,  have  no  re- 
lation to  the  subject  in  band.  As  held  by  the 
[Supreme  Court  of  Tennessee  in  FKMi  v.  Sate 
[i'ipTn\,  and  the  same  view  is  expressed  in  other 
cases,  Uic  constitutional  privilege  of  trial  by 
for  juiT  crimes  does  not  amily  to  prevent  the 
courts  from  punishing  its  officers  for  contempt 
or  from  removing  them  in  proper  cases.  Remov- 
al from  ofSce  for  anindictable  offense  is  no  bar 
to  an  indictment.  The  proceeding  is,  in  its  nat- 
ure, civil,  and  collateral  to  any  criminal  prose- 
cution by  indictment.  "The  proceeding  Is  not  for 
the  purpose  of  pimishment,  but  for  tbe  purpose 
of  preserving  tbe  courts  of  justice  from  the  offi- 
cfa!  mialHtration  of  persons  unfit  to  practice  In 
them.  Undoubtedly,  the  power  is  one  that 
ought  alivays  to  be  c'xercLwd  with  great  caution ; 
and  ought  never  to  be  exercised  except  In  clear 
coses  of  mixconduct,  which  affect  the  standing 
and  character  of  the  party  as  an  attorney.  But 
when  such  a  case  is  uiown  to  exist,  the  courts 
ouehl  not  to  hesilalc,  from  sympathy  for  tlic 
iiKlividual,  to  protect  themselves  from  scandal 


mniclpation  in  the  ndmlni  strati  on  of  the  laws. 
The  power  to  do  this  is  a  rightful  one;  and, 
when  exercised  in  pmpor  cases.  Is  no  violation 
ofanTcoDstitutlonal  ptvvlsIoD.       ,~  , 


Uk  pCKtte  C<  kM  . 

for  wUci  k  ^  be  indicied  nd  tficd  by 

)ta7,  b  m  tUhhm  of  tke  5th  ' -* '  - 

ilif  C(Mtilatioa.wU«l  fortadi  i 
aBTpenmof  Ble,  Hbotj  or  prapaty 
doe  pmoMoflav.  Bnttheactknof  d 
in  CMC*  wfttdn  fu  jttririjciif,  h  doe  proeeB 
<i(  kw.  It  !■  m  R^ol*'  *■<)  lawful  neibod  of 
pmotwding,  ptKtiad  frotn  due  imaemomL 
CdDcediiiK  that  an  auorae^s  talHiig  or  fattfo- 
kion  b  bM  pTOfxrty,  vitlim  Ibe  trae  (omf  and 
mesniiig  cd  tbe  CowUtulkni,  il  ia  ccftam,  thai 
io  many  caaea,  al  leaM,  be  may  be  rwfadfd 
from  Uk  pttntut  (rf  it  t^  the  aaminafy  actioo 
iif  the  coDit  of  wlticfa  be  i*  an  aitMnq;.  The  \ 
aUntl  ol  the  Joriidiction  ia  a  Eubject  trf  &ir 
JndiciBl  conrideratioti.  That  it  onbncea  manj  I 
cawa  in  wliicb  the  aOaae  m  indictable,  !■  ea- ' 
taUiabed^  an  orenrhebniiie  wci^  of  ait- 
liwrii;.  Tub  btAag  ao,  tbe  gneslioD  whether  a 
riajtinilarclaaeof  caaeaof  mucoodnct  is  within 
!u  acope,  cauDol  involve  anj  CMkstitulioiial 
jiriDciiMe. 

It  iH  a  miBiaken  idea  iliat  due  process  of  taw 
require*  a  pkoai?  suH  and  a  trial  by  jury,  in 
all  caata  where  pnqtert;  or  penonal  rights  are 
iiivolved.Tbe  important  rixbt  of  persona]  Kber- 
ly  in  generally  determined  [by  a  »'in^  judge,  on 
a  writ  of  hfibau  airpuM,  nang  affidavits  or  dep- 
oMlIioiis  for  proof*,  where  fatts  are  lo  be  estaU- 
liabed,  Aneaaments  for  damagen  and  benefits 
occaHioi>ed  by  public  improvemenls  are  usually 
made  by  commiMioiiers  in  a  mmmarr  way. 
CoaflictlDg  claimn  of  creditoiB.  amounting  to 
Ibouaiuida  of  dollars,  are  often  settled  by  the 
(Mxtrti  on  BJBdavit«  or  dqtoriiiona  alone.  And 
tlic  courta  of  chancery,  baokruptcv,  probAt«  and 
udroiralty  administer  Immeuae  fields  of  juris- 
ilictioD  without  trial  by  JU17.  In  all  cases,  that 
kind  of  pToeedure  is  due  process  of  law.wUicb 
is  suitable  and  proper  to  the  nature  of  the  ct 
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and  sanctioned  by  tbe  establlHhed 
uxages of  the  courts,  "Perhaps  uodeGnilioti," 
fiajH  Judge  Cooley,  ' '  is  moie  often  quoted  tlian 
that  ([iven  by  Mr,  Webster  in  tbe  Dartmouth 
Collme  ''ate;  '  By  the  law  of  the  land  is  most 
clearly  intended 'the  general  law;  a  law  which 
hears  before  it  condemns;  which  pn>ceeda  upon 
inqulrj'and  renders  judgment  only  after  trial. 
The  meaning  is  that  every  citizen  sliaU  bold 
his  life,  liberty,  property  and  immunities,  un- 
der the  protection  of  tlie  general  rules  which 
govern  society," '     Cooley,  Const.  I.im.,  368, 

The  question, what  consHtutCH  due  process  of 
law  wiltiin  the  meaning  of  the  Constitution, was 
much  considered  hv  tnis  court  in  the  case  of 
Jhividgon  V.  Xew  (>rfcnM,B6U.  S.,97[XX]V.. 

.616];  and  Mr.  Jiutice  MiUer,  Rpenkine  for  the 
court,  said:  "  It  is  not  possible  to  hold  that  a 

'party  has, without  due  process  of  law,  been  de- 
prived of  his  property,  when,  as  regards  the  is- 
suex  afTeclini^  It,  ho  has  bv  the  laws  of  the  State, 
a  fair  trial  in  h  court  of  justice,  according  to 
the  modes  of  proceeding  applicable  lo  such  a 
roue."  And,  referring  to  the  case  of  Murray  v. 
Ilobokeii  fAind  and  Imnrorement  Co.,  18  How., 
27215911.  S.,XV.,872].heBaid:  "An exhaust- 
ive ludicial  inquiry  into  the  meaning  of  the 
woras  '  due  process  of  law,*  as  found  in  ibe  6th 
Amendment, resulted  in  the  unanimous  decision 
of  this  court,  that  tliey  do  not  secesBarily  im- 
K8S 


their  dispoatiott  of  Ihis  a 
■tale  tbe  groanda  tt  my  dinen 

I  appreciate,  to  the  foDest  extent,  the  indig- 
BatiDn  of  the  Dntrid  Judge  at  tbe  lawless  pn> 
c«edji^  of  Ibe  nub  in  hia  dtBtrict,  in  forcibly 
taking  apriacBcr  from  jaQ  aad  putting  Urn  to 
death.  Tboe  ia  no  hnpiage  of  rcfmAatioD  too 
severe  for  such  condiKt;  for,  however  great  the 
ofTenae  of  Ibe  prisoner,  tbe  law  pcescribed  its 
appointed  tbe  officers  byxr horn 
eiecnted.  The  tmupatko)  of  their 
duties,  and  tbe  infliction  of  another  punishment, 
wete  Ihemsdres  the  greatest  of  cnmes,for  whkli 
the  aciCTV  sboukl  be  beld  amenaUe  to  the  vio- 
lated laws  of  tbe  Stale. 

I  join,  also,  with  the  learned  Justice  of  this 
court  who  expresses  the  views  of  the  majori^, 
in  his  denoDciation  of  all  forma  of  lawkna  vio- 
lence; and  I  agree  with  him  that  tbe  eaormitr 
of  the  offense  u  increased, when  the  violence  is 
aided  and  encouraged  by  an  attomej',  bound  by 
his  oath  of  olBce  to  uphold  the  administratioa 
of  Justice  in  tbe  established  tribunals  of  the 
country.  Nor  can  the  offense  be  palUstfid  by 
the  statement  of  counsel,  that  the  fury  of  the 
mob  had  been  esdted  by  the  attempt,  of  tbe 
victim  of  its  violence,  to  outrage  the  peinon  of 
a  young  female. 

The  question  here  is.  not  what  indignation 
may  justly  be  expressed  for  the  alleged  oflen* 
of  the  victim,  or  for  that  of  his  aasailauts:  nor 
what  should  be  done  with  a  person  thus  giulty 
of  participating  in  and  encouraging  tbe  lawlesi 
proceedings  of  the  mob;  but  in  what  way  is  bis 
guilt  to  !>e  determined?  When  does  thehw de- 
clare him  euilty,  so  that  the  court  may  upon 
Guch  estahliahed  guilt  proceed  to  inflict  puulah' 
ment  for  the  offense  and  remove  him  from  tbe 
bar? 

I  do  not  think  that  the  Circuit  Court  of  the 
United  States  could  declare  the  petitioiier  in  this 
case  guilty  of  a  crime  against  tbe  laws  of  Ploti- 
da,upoD  information  communicated  to  its  Judge 
on  the  Etreeta,  and  thereupon  cite  him  to  afaow 
cause  why  be  should  not  be  stricken  from  tbe 
roll  of  aWomeys  of  the  court  and  be  dfabarred 
from  practicing  therein. 

And,  though  the  declaratioD  of  the  conn, 
upon  what  was  assumed  to  bare  bem  the  con- 
duct of  the  petitioner,  contained  in  the  redtal 
of  tbe  order  directing  the  citation,  be  tie«ted. 
contrary  to  its  language,  merely  aa  a  cbuge 
agaloat  him,  and  not  as  a  Jadgmoit  npoD  bij 
r~  107  r.  S. 


Ex  Pabte  Wall. 


nodoet,  I  cmimot  tUnk  tliat  tbe  court  bad  au- 
thniir  to  fMnmlate  a  charge  against  him  of 
aimiaal  ocHidnct  not  coniiected  with  his  pro- 
Mnal  dntlca,  upon  the  verbal  slatemen' 
■that,  made  to  its  Judge  outside  T)f  the  c 
ud  viiboot  tbe  miction  of  an  oath.  And  I 
lUBM  admit  that  upon  s  charge  thus  formu- 
huA  Oe  petitioner  could  be  summarliy  tried. 
IiMwdl  ordoed  ejstem  of  jurisprudence,  by 
vUdi  JoAice  la  adndnlstared,  can  a  person  be 
DJid  lor  actimlnal  offense  by  a  court,  the  judge 
it  vhieh  la  hlmaelf ,  the  accuser. 

Tbi  Int  proceeding  disclosed  by  the  rocoid 
» iht  foOowing  order: 

'Qmdt  Court  of  the  V.  8.,  Southern  District 
]  of  Florida.  March  Tenn,  1683. 

Whweaa,  ll  has  come  to  the  knowledge  of  this 
cDon  that  one  J.  B.  Wall,  an  attorney  of  this 
tfott,  did.  on  theOihdaf  of  this  preaent  mouth, 
aoff  in  and  witb  an  unlawful,  tumultuous 
■anotoaagatbering.headTlsingandeDcourag- 
isfihrOo,  to  take  from  the  Jail  of  Hilteborougb 
Cooit;  and  hang  by  tbe  oeck,  until  be  ^as 
A>ad.  ooe  John,  otherwise  unknown,  thereby 
i4a«lB<  Boch  an  utter  diaregard  and  contempt 
W  tbe  law  abd  its  provisions,  which  asasworu 
•Honey  be  was  bound  to  respect  and  support, 
f  ion  him  lo  be  toially  unfitted  to  occupy 
•"xkjnsitioii:  it  is  hereby  ordered  that  said  J. 
E  Will  be  cilcd  to  appear  and  show  cause,  by 


'  'aaraeji^and  he  be  dbbaned  and  prohibited 


James  W.  Locke, 

ViMtiietJiuige. 

TnjM,  Florida.  March  7, 1682." 

How  theae  maiieia  came  lo  tbe  knowledge  of 

'  nmrt  is  not  here  discloaed,  but  in  the  return 

'( iW  Judge  to  the  alternative  writ  of  maitda- 

■ «  bom  Oda  court  we  are  enlightened  on  this 

Ma.  He  states  that  on  the  eth  of  March,  1682, 

atfcr  adjournment  of  the  court  for  dinner,  in 

i*sM(  train  the  court-house  be  saw  a  person 

f  HU  lo  tbe  ]afl  by  two  officers;  that  on  his 

"^m  to  tbe  coort-botue,  a  little  over  an  hour 

•^iBVBzda,  he  mw  tbo  dead  body  of  the  pris- 

at  ^"^'-c  trom  a  tne  In  front  of  the  court- 

**m  door.wbeTeby  he  became  personally  in- 

*  raid  of  ibe  oommiaaion  of  a  most  serious  of- 
:-«K  t^laai  tbe  laws.  He  also  states  that  on 
^  •ear  aftevDOoo  "  He  was  informed  of  the 
fvtt  panlcifMtion  In  said  crime  of  one  J.  B. 
^■0.  aa  atlanej  of  said  court,  by  an  eye-wii- 
:r«Bwb(MB  Ibe  most  implicit  confidence  could 
-■  jhred,  but  who  declined  to  make  any  charge 
'■rtfcilt  ef  auch  fact,iaiaccouiit  of  afearof 

«4  VaB'a  *■*■—■"  and  the  local  feeling  it 

*  -aldtBase^sliMlhlm,tbeBaid  witness:  that, 
'■•^  '«It  fansu  tbe  direct  ■tatcmenta  of  eye-wit- 
:*Ma  tw  traaa  nnmerooa  other  gources,  reli- 
k*  ■fiBiMlliwi  of  like  import  waa  received; 
■ampca.  mU  J.  B.Wall,  the  petitioner, nas, 
1  ar  arid  Tlh  da;  of  March,  during  a  scsalon 
'iar('lRcdiCotinoftbeUn]led8tat«B,lnopen 
'^n.  rtaiyiJ   to  wrfttng  by  the  respondent 

=''*«.  aa  Jvdge.  with  baring,  with  an  unlaw- 
--:  t—ubimua  and  rioUnia  gathering,  be  ad- 
'•ttc  sad  tneoamcing  tboeto,  taken  from  tbe 
Wl  tt  nifcUwinigli  County  arid  hanged  to  a 
**  Vd»  seek,  anUl  be  waa  dead,  a  man  to 

■■■  ««  ban  tbe  words  of  tbe  Judge  him- 
W  nonoL 


iMiguage.  His  own  conclusions,  as  to  their  im- 
port, crfedibility  and  weight,  are  all  lliot  is  fur- 
nished. The  statements  thus  made  to  blm  were 
not  evidence  before  the  court  for  any  purpose 
whatever;  and  would  not  justify  its  action  upon 
any  subject  over  which  it  has  jurisdiction.  Sup- 
pose thai  be  was  called  to  the  stand  and  asked 
why  he  had  made  the  charge  against  tbe  petition- 
er, and  what  Ilia  knowledge  wa.sonthe  subject. 
He  could  only  have  answered,"!  canstate  noth- 
ing of  my  own  knowledge;  I  can  merely  re- 
peal what  others  have  said  to  me;  they  decline 
to  make  any  cliarge  tbemselvea;  they  will  not 
confront  the  accused;  but  I  have  implicit  con- 
fidence in  their  statements,  though  Ibey  wilt 
not  verify  tliem  by  oath."  And ^et,  upon  these 
outside,  ex  parte,  nnswom  sayings  of  others, 
who  will  not  face  the  accused  and  whose  words 
are  not  given,  he  direeis  an  order  to  be  entered 
in  tbe  circuit  court  reciting:  not  that  tbe  peti- 
tioner is  charged  by  others,  not  that  It  appears 
by  the  sworn  reports  of  eye-witnesses,  but  that 
"It  has  come  to  the  knowledge  of  the  court" 
that  Ibe  petitioner  had  engaged  in  "an  unlaw- 
ful, tumultuous  and  riotous  gathering,  he  ad- 
vising and  encouraging"  ihe  same,  to  take  a 
person  from  the  county  jail  and  hang  him  by 
the  neck  until  he  was  dead,  thus  showing  an 
utter  disregard  and  contempt  for  the  law  and 
its  provisions  and  himself  to  be  totally  unfitted 
to  occupy  the  position  of  an  attorney  of  the 

This  is  not  a  charge  against  the  petitioner 
either  in  form  or  language,  but  a  declaration  of 
his  guilt  in  advance  of  a  hiring,  founded  upon 
what  is  termed  "knowledge  of  tbe  court"  For 
this  declared  guilt  be  is  summoned  to  show 
cause  why  be  Miould  not  be  disbarred.  Accord- 
ing lo  tbe  return  of  the  Judge,  the  recital  in  the 
order  is  not  correct.  No  such  matter  as  Is  there 
Biatedevercame,  in  any  legal  way,  to  the  knowl- 
edge of  tbe  court.  Information  which  ho  galh- 
errf  In  convcraation  with  others,  rumors  on  the 
communicstol  outside  of  ihe 
court  room,  secret  whiaperinga  of  men  who  dare 
speak  openly  and  verify  Ihelr 
not  constitute  aucb  "knowledge 
□f  the  court"  aslo  make  it  the  basis  of  judicml 
proceedings  afTecUng  anyone's  rights.  Were 
not  this  the  case,  no  manji  rights  would  be  safe 
against  the  wanton  accusation  of  parties  on  the 
~*reets,  whose  stories  might  reach  the  ear  of  ihe 

iidge. 

The  petitioner  appeared  upon  the  dtadon  and 
objected  lo  the  authority  and  jurisdiction  of 
the   court  to  issue  the  rule  ana  require   him 

answer  it,  JInl,  because  the  rule  did  not  show 
that  tbe  matters  there  charged  took  place  in  tbe 
— eeenceof  the  court,  or  were  brought  to  its 

lowledge  by  petition  or  complaint  In  writing, 

idcr  oath ;  and  second,  because  he  was  chaTgra 
in  tbe  rule  with  a  high  crime  against  the  laws 
of  Florida,  not  cogDizable  by  the  court,  and  for 
which,  if  proven,  ne  was  liable  lo  Indictment 
and  prosecution  before  tbe  state  court. 

The  petitioner  also  denied  counseling,  adfla- 
Ing,  encouraging  or  assisting  an  unlawful,  ta> 
multuoua  and  riotous  gathering,  or  mob,  in 
taking  the  person  named  from  the  jail  of  tbe 
county  and  causing  his  death  bj  banging,  or 
that  be  bad  been  guilty  of  any  unproieaslonal 
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or  fmmoral  conduct  which  showed  him  to  be 
unfit  for  the  poBi^on  of  an  attorney  of  the  court. 

The  court  OTemiled  the  obJectloDS  and  coUed 
a  wlUiess  lo  prove  the  participatioD  of  the  pris- 
oner in  the  crime  alleged.  The  teetimonj  of 
this  witness,  which  was  reduced  to  writing,  is 
contained  in  the  recoid.  It  is  to  the  effect  that 
be  saw  tlic  petitioner  and  otheis  go  to  the  sher- 
iff's house  on  the  6th  of  March,  and,  bavins 
heard  that  a  sheriffs  potte  had  been  summoned 
to  protect  the  jail,  he  thought,  by  their  orderly 
manner,  that  they  were  the  potte  going  for  in- 
Btnictious;  that  when  tbey  came  nut  be  heard 
one  of  the  party  remark  "we  have  got  all  of  you 
we  want";  that  he  then  tbougbtsomethingwas 
wrong,  and  followed  tbem,  and  saw  them  com- 
ing out  of  the  jail  with  the  prisoner;  that  the 
.  petitioner  was  with  the  prisoner,  walked  beside 
blm  and,  witness  tfiinkt,  had  bold  of  him  until 
they  crossed  the  fence;  Uiat  after  that  he  did 
iSeS]  not  see  the  petitioner  any  more  nntil  the  matter 
was  all  over.  The  witness  further  testified  that 
he  could  not  name  any  man  in  the  crowd,  wbich 
numbered  over  &  bimdred,  except  the  sheriff; 
that  he  was  excited  and  did  not  notice  who  they 
were.  He  did  not  see  the  petitioner  leave  the 
crowd,  though  he  might  have  done  bo  without 
the  witness  seeing  him.  Upon  this  uncertain. 
Insufficient  and  inconclusive  testimony,  whicb 
does  not  show  a  paiticipation  of  the  petitioner 
In  "advising  and  encouraging'  the  lawlc^  pro- 
ceedings and  is  consistent  with  his  opposition 
to  tbcm,  the  Judge  was  entirely  satisfied.  His 
language  on  the  subject  is: 

"  That  tbe  evidence,  although  of  but  a  single 
witness,  for  grounds  already  staled,  was  to  your 
respondent  positively  conclusive  bevond  a  rea- 
sonable doubt  thct  said  J.  B.  Wall  had  been 
guilty  of  active  participation  in  a  most  Immoral 
and  criminal  act,  and  a  leader  in  a  most  atro- 
dqus  murder,  in  defiance  and  contempt  of  all 
law  and  Justice,  and  thereby  shown  himself  un- 
fitted to  longer  retain  the  position  of  an  attor- 
ney in  any  court  over  which  your  respondent 
mJght  have  the  honor  to  preside." 

NotbIna|  could  more  plainly  Illustrate  the 
wisdom  of  the  rule  that  Ihe  accuser  should 


betheludge  of  the  accusation.  The  Judge' 
naturally  felt  great  Indication  at  the  lawle^ 
proceedings  oi  the  mob  In  hanging  the  prisoner 
and,  as  be  states,  bad  beard  reports  inculpating 
the  petitioner  as  a  participant  therein.  His  In- 
dignation, whether  arising  from  sucli  reported 
putlcipadon  or  otherwise,  must  have  possessed 
bim  when  ho  had  tbe  petitioner  before  htm,  for 
nothing  else  can  ezphdn  tbe  extraordinary  con- 
clusion he  reached  upon  the  testimony  taken. 
That  testimony  shows  merelv  a  mingling  of 
the  petitioner  with  the  crowd  engaged  in  the 
unlawful  purpose;  it  does  not  nec^sarily  show 
his  participation  in  tbe  execution  of  that  pur- 
pose. There  was  no  evidence  that  be  encour- 
aged tbe  proceedings.  There  was  no  evidence 
aa  to  whM  he  did  say  to  the  crowd.  He  may 
have  advised  against  their  action.    The  witness 


The  petitioner  was  not  seen  at  the  execution, 
nor  is  there  any  evidence  that  he  was  present; 
and  yet,  the  vague  testimony  of  this  excited 
witness,  as  to  matters  entirelv  consistent  with 
innocence,  Is  held  by  the  Juoge  "to  be  pod- 
[S9r  I         tively  conclusive,  beyond  a  reuonabla  doubt " 


that  the  petitioner  was  guilty  of  active  partici- 
pation In  a  criminal  act  and  "a  leader  in  a  dkM 
atrocious  murder." 

There  are  some  other  things  also  in  the  te- 
turn  of  the  Judge  which  are  outside  of  the  rec- 
ord r-f  proceedings  In  the  circuit  court  aiul  in- 
cord^tent  with  them;  as,  that  tbe  petitlODer 
demanded  that  woof  should  be  made  of  tbe 
matter  chained.  Hie  main  position  was  that  tbe 
court  had  no  Jurisdiction  to  require  hhn  to  sn- 
Bwcr  at  all,  because  chaned  in  tbe  rule  with  i 
crime  against  the  laws  of  Florida,  not  cogniza- 
ble In  tbat  court  and  for  which,  if  provED,  he 
was  liable  to  indictment  and  conviction  in  tbe 
state  court;  a  position  Incondstent  with  a  de 
mand  of  proof  of  the  charge. 

Objection  Is  taken  here,  though  not  taken  in 
tbe  court  below,  to  tbe  form  of  the  petilioner'i 
denial  to  what  is  termed  the  charge  of  tbe 
Judge,  it  being  called  by  my  brethren  a  na- 
tive pregnant.  This  Is,  indeed,  a  elngnlar  ob- 
jection, tn  view  of  the  fact  that  there  was,  In 
truth,  as  already  said,  no  formal  charge  agehui 
tbe  petitioner.  The  court  assumed,  and  de- 
clared that  it  bad  come  to  its  knowledge,  that 
he  was  guilty  of  a  public  offense  which  unfitto! 
him  to  00  an  aCtomev,  and  called  upon  bim  to 
show  cause  why  he  should  not  be  disbarred  for 
it.  If  tbe  court  bad  such  knowledge,  a  denial 
by  him  was  useless,  and  the  taking  of  testinMoy 
on  the  subject  an  idle  proceeding.  He  might 
have  replied  to  the  Judge  who  constituted  the 
court:  "  Who  made  you  a  judge  to  afflnn  mr 
guilt,  in  advance  of  bearing,  upon  street  ru- 
mors? I  decline  lo  answer  you  at  all,  you  hav- 
ing thus  prejudged  and  condemned  me. "  With 
what  propriety  cotild  the  court  have  then  pro- 
ceeded? What  legal  reason  could  it  have  givm 
for  its  action?  I  am  unable  to  peicdve  ttat  I 
could  have  given  any. 

Treating,  however,  the  prc-annonnced  Judg- 
ment of  Uie  court  as  a  cnarge,  tbe  answer  of 
the  petitioner  might  bave  been  more  general 
than  it  was.  It  was  sufficiently  specific  to  meet 
all  the  rules  of  pleading  in  cnmmal  cases;  and 
I  do  not  think  that  the  nicetv  exacted  in  an  an- 
swer to  a  bin  of  discovery  in  a  chancery  suit 
was  required.  It  was  enough  that  the  answa' 
was  a  denial  of  tbe  offense  alleged,  and  could 
in  no  way  be  tortured  into  any  admission  of 
guilt. 

But  apart  from  tbe  conaideratiDn  of  thefonn 
of  tbe  petitioner's  answer,  or  the  weight  to  be 
given  to  the  evidence  of  the  excited  witness,  I 
cannot  assent  to  tbe  doctrine  that,  by  virtue  of 
any  power  which  a  court  poesessea  over  attor- 
neys, it  can  try  one  for  a  felony  upon  a  pro- 
ceeding to  disbarhim.  Tbe  Constitution  of  the 
Unitea  States  and  of  every  State  has  made  it  a 
part  of  the  fundamental  law  of  the  land  that 
"Ko  person  shall  be  held  to  answer  for  a  capi- 
tal or  otherwise  Infamous  crime,  unkfls  on  a 
presentment  or  indictment  of  a  grand  Jni;,'' 
except  In  cases  arising  in  the  laitd  or  naval 
forces,  or  in  the  militia,  when  In  actual  service, 
in  time  of  war  or  nublic  danger.  A.  f  ekmy  to  an 
Infamous  crime,  Ifo  person  chafed  therewith 
can  be  held  to  anttoer  therefor,  that  is,  can,  in 
any  other  form  of  proceeding,  be  reqiuitd  to 
explain  his  conduct  or  vin(Dcate  his  action. 
This  provision  excludes  an  Inquiry  and,  of 
course,  any  possible  punishment  for  an  tanpoted 
crime,  ettt^  upon  a  conrlctloQ  under  audi 
107  C.  S. 
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pnvDtnKait  or  btdictmenl.  If  &  party  is  other- 
wiM  cned  ud  puDiahed,  the  consdtutfoiuJ  guar- 
utT  ii  TloUted  In  ttia  peraon. 

a  one  court  can,  upon  iiifoniutlon  eommu- 
skiicd  to  its  Judge,  Id  anv  other  than  a  legal 
viT,  tbat  a  public  oSense  has  been  committed 
Kf  la  attorney,  call  upon  bim  to  show  sfttiatac- 
toril;  that  the  charge  u  unfounded  or  be  dis- 
bMTed.  ao  may  all  court*  "vhich  have  the  power 
ID  aboil  attomeya  nnd,  of  course,  this  court. 
Aaj  That  a  spectacle  would  be  presented  if, 
npoa  rrporu  Uke  those  In  this  case,  or  even 
iqMi  vnttrcn  charges,  that  attorneys  in  difter- 
ea  puis  of  the  countir  have  committed  mur- 
det.bdislaTy,  (orgery,  larceny, embezzlement  or 
«■>  otBer  puldic  imease,  they  could  be  cited 
km  to  answer  lummarilr  as  to  such  charges 
inaiaA  beins  confrooted  bj  their  accuseta, 
vUxKit  preWooa  indictment,  without  trial  by 
jBj  lod.  of  course,  without  the  benefit  of  the 
"'  I  of  innocence  which  accompany 
-"  * — "y  convicted.  With  what 
ng  eyea  would  such  pro- 
cndiBB  be  watched,  when  A  should  be  sum- 
HHdoaai  one  part  of  the  country  on  acharge 
ti  maids,  B  from  another  part  of  the  country 
M  a  cfaar^  of  burglary,  C  from  another  part 
•aacbaraecrf  laroenv,  D  from  slill  another  on 
*  Aun«  haTing  Tiolaled  his  marriage  vows, 
■d  oocn  oo  chugea  embracinK  different  fel- 
■■s!  Sncii  proceedings  woulabe  scandalous 
.  ad  mnld  mock  everyone  who  regards  with 
■  tnv  the  gmtaiitiM  of  personal  r^hts  in  the 
OwtfitBtiao.  Tbe;  would  not  and  ought  not 
B  he  joiBnud  by  the  country;  and  yet  how 
naUttey  differ  from  the  case  before  usT    '* 


■  «lythe ,__      , ._ 

■^Bttc  or  todictmenL  The  Ctmstttntlon  de- 
dr'n  thK  "no  peraon  shall  be  held  (o  answer" 
toaaylnfamons  offense;  that  is,  toexplainand 
JKliy  Id*  condnetupon  aach  a  charge,  except 
*!■■  made  by  the  prewntment  or  indictment 
<t  a  giiad  jn^,  witnout  reference  to  the  pun- 
Mna  Itau  may  follow  on  iu  being  eMabliBbed. 
-^ '"'ulothesubetuice of  things 


■■1  aot  to  men  forma.  Its  ptupoae  is,  to  pro- 
■a  werruue  against  wanton  complaints  of  the 
t^msawB  ot  apobUc  offense.     It,  therefore, 


■nSwoold 


e  power  of  accuMtlon  for  such  an 
■  ID  a  apedally  constituted  body;  and  ia- 
B  bQ  tifal  tna,  of  course,  all  punishmeni, 
.  [  ■pos)  hsfonaal  presentation.  This  in- 
rtwoold  be  (rf  little  protection  if  it  could  be 
**adid  Iv  a  men  cbange  in  the  extent  or  nature 
'<teMUuDenL 

la  OH  IMI  ONtb  case  from  Hiaaouri  [XTTII., 
3iL  *•  hsre  an  lllnstration  of  an  attempt  to 
**Ma  QooadtittioQal  inhibition  and  of  lis  fudll- 
T  Tkatatate  bad,  iolWO,  adopted  anew  Con- 
*nanB  wUcb  ptcaaibed  an  oath  to  be  taken  by 
pmm  IDfagcenato  offices  and  trusts  andpur- 
■ar  THlooa  TucatkMia  within  ha  limits.  Tbej 
ito«d  lo  deny  that  tbey  bad  done  certain 
r  by  mcX  or  word  haid  manifested  cer- 
_m  and  aympMUea.  Tbe  oath,  divided 
i>  ■•  sifanto  parts,  embraced  thirty  distinct 


clared  by  the  Constitution  incapable  of  holding 
In  the  State  '■Anyofflce  of  honor,  trust  or  profit 
under  its  authority;  or  of  being  an  o£Bcer,  coun- 
cilman, director  or  trustee  or  other  manager  of 
any  corporation,  public  or  private,  now  exist' 
in^  or  hereafter  established  by  Its  authority;  or 
of^actine  as  a  professor  or  t^her  in  any  edu- 
cational Tnstilution,  or  la  any  common  or  other 
school;  or  of  holding  any  real  estate  or  other 
property  in  trust  for  the  use  of  any  church,  re- 
ligious! society  or  congregation." 

And  every  person,  at  the  time  the  Conslitu- 
tlon  took  effect,  holdineany  of  tbeofflces,  trusts 
or  positions  mentioned,  was  required,  within 
sixty  days  thereafter,  totaketheoatbiand,  if  be 
failed  to  comply  with  this  requirement,  it  was 
declared  thalbisofflce,  trust  or  position  should, 
ipw  facto,  become  vacant. 

No  person,  after  the  expiration  of  the  sixty 
days,  was  permitted,  without  taking  tbe  oath, 
"to  practice  OS  an  attomev  or  counselor  at  law," 
nor  after  that  period  could  "any  person  be  com- 
petent, as  a  bishop,  priest,  deacon,  minister, 
elder  or  other  cler^^mian,  of  any  religions  per- 
suasion,sect  or  denomination, to  teach  OTpreach, 
or  solemnize  marriages." 

Fine  and  imprisonment  were  prescribed  as  a 
punishment  for  holding  or  ezracislng  any  of 
"the  offices,  positions,  trusts,  profi^dons  or 
functions"  specified,  without  having  taken  the 
oath;  and  false  swearingorafflnnation in  taking 
it  was  declared  to  be  pojury,  pni><«hable  by  im- 
prisotmient  in  the  penltentlair. 

A  priest  of  the  Roman  Catliolic  Church  was 
indicted  in  a  Circuit  Court  of  Missouri  and  con- 
victed of  the  crime  of  teaching  and  pnacbing 
as  a  priest  and  minister  of  that  religious  deoomt 
nation,  without  having  first  taken  tbe  oath,  and 
was  sentenced  to  pay  a  fine  of  $C00,  and  to  be 
committed  to  Jail  until  the  same  was  P^d.  On 
appeal  to  the  Supreme  Court  of  Uie  State  the 
juagtnent  was  afilrmed  and  the  case  waa brought 
on  error  to  this  court.  It  was  plain  that,  if  the 
power  existed  in  the  Slate  to  exact  from  parties 
this  oath  respecting  their  past  conduct,  desires 
and  sympathies,  as  a  condition  of  their  being 
permitted  lo  continue  In  their  vocations  or  to 
hold  certain  trusts,  It  might  be  used  and,  on 
occasions  of  excitement  to  which  all  communi- 
ties are  subject,  would  be  used,  to  their  oppres- 
sion and  even  ruin.  The  Slate  might  reoulre 
such  oath  for  any  period  of  their  past  lives; 

3ht  call  upon  them  to  affirm  whether  Ibey 
observea  the  ten  commandments  or  bad 
discharged  any  particular  civil  or  moral  duly, 
~~  '"id  entertained  any  particular  sentiments  or 
es  or  ETmpathles,  as  a  condition  of  thdr 
being  allowcf*.  to  engage  In  one  of  tbe  onUnarr 
puraults  of  li.'e.  In  a  profession,  trade  or  bun- 
neas.  It  might  impose  conditions  which  Indi- 
viOuals  and  whole  classes  In  the  community 
would  be  unable  to  compiv  wilb,  and  thus  de- 
prive them  of  civil  and  political  rights.  Under 
this  form  of  le^IatioD  no  oppression  can  be  | 
named  which  might  not  have  been  effected, 
A  large  portion  of  tbe  people  of  Hlsaouri 
ere  unable  to  take  the  oath.  It  was,  therefore, 
contended  that  the  clauses  of  Its  Constitution 
which  required  priests  and  clergvmen  to  take 
and  subscribe  the  oath  as  a  conaltion  of  their 
being  allowed  lo  continue  In  tbe  e^rcise  of 
their  professions  and  preach  and  teach,  oper- 
ated upon  thoee  who  could  not  take  it  aa  a  bill 
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of  attainder  wllbln  the  meaiiing  of  the  prorls- 


ildat^c 


a  legtalatlve  deprivation  of  their  rights. 

It  was  also  contended  tliat  in  thus  depriving 
jxieMa  and  clergymen  of  the  ri^t  to  preach  and 
teacli,  the  dauies  imposed  a  penal^  for  some 
acts  wlilch  were  innocent  at  tne  time  they  were 
committed,  and  Increased  tlw penalty  for  other 
acts  which  at  the  Ume  constituted  public  of- 
fences, and  in  botb  particulars  violated  the  pro- 
vision  of  the  Federal  ConBtitution  prohibitiiig 
the  pasBKge  by  the  States  of  an  ec  pott  facto  law. 

On  the  other  hand,  it  was  contended  that  the 
provialona  of  the  Constitution  of  Hisaouri  oz- 
actine  the  oath  mentioned,  merely  prescribed 
condnions  npon  which  members  of  the  politi- 
cal body  might  exercise  their  various  caUines: 
Hut  WiB  of  pains  and  pen^ties,  which  are  in- 
cluded under  the  head  of  bills  of  attainder,  and 
expo»tfatio\B.wt,  are  such  asrelateeiclusively 
*o  crimes  and  their  punishments;  that  they  ~~ 


them,  and  do  not  bear  any  resemblance  to 
provisione  of  the  Constltutiou  of  Missouri. 

There  was  much  force  in  the  objections  thus 
lined  to  the  podtion  that  the  causes  In  the 
Missouri  Constitution  constituted  a  bill  of  at- 
tainder and  an  ee  pott  faeto  taw;  and  had  the 
court  looked  to  the  form  rather  than  to  the  sub- 
stance of  tilings,  they  must  liave  prevailed.  But 
the  court  did  not  thus  limit  its  view.  It  regarded 
■J--]  the  constitutional  guaranties  as  applying  wher- 
'  ^  ever  private  ri^ts  were  to  be  protected  ag^nst 
legislative  de^vation,  whatever  the  fonn  of 
the  legislation.  And  it  could  not  percdve  any 
substantial  diflereuce  between  legislation  im- 
podng  upon  paitlee  Impoerible  conditions  as  Va 
past  conduct  for  the  enjoyment  of  existing 
rights,  and  legislation  In  tenns  depriving  them 
ofsuch  rights,  or  imposing  as  a  punishment  for 
past  conduct  the  forfeiture  of  those  rirhts.  It, 
therefore,  adjudged  the  clauses  of  IheMissouri 
Constitution  in  question  to  be  invalid,  on  both 
grounds  urged,  as  a  bill  of  att^der  and  an  ev 
po»l  fatto  law.  ThCT  accomplished  precisely 
what  the  most  formal  enactments  of  that  nature 
would  have  done  and  were,  therefore,  in  like 
manner  prohibited,  "  The  legal  result,"  said  the 
court,  "  must  be  the  same,  for  what  cannot  be 
done  directly  cannot  be  done  indlrectlv.  The 
Constitution  deals  with  substance,  not  snadowa 
Its  inhibition  was  leveled  at  the  thing,  not  the 
name.  It  intended  that  the  rights  of  the  citizen 
should  be  secure  against  deprivation  for  past 
conduct  by  legislative  enactment,  under  any 
form,  however  diwnised.  If  the  Inhibition  can 
be  evaded  by  the  form  of  the  enactment,  its  in- 
sertion in  the  fundamental  law  was  a  vain  and 
futile  pioceediiig." 

1  have beratnus particular  In  the statemect 
of  the  OummtTtg*  Ca»e.  for  it  seems  to  me  tliat 
the  rule  of  coostruction  there  applied  should  be 
extended  so  as  to  protect  the  citizen  from  an- 
swering ia  any  form,  or  being  punished  in  any 
way  for  an  infamous  offense,  except,  as  the  Con- 
etitution  prescribes,  on  apresenunent  or  indict- 
ment of  a  gimA  jury.  Hese,under  the  form  of 
a  civil  prwMding,  a  paityisanmnM»iedtoan> 
swer,  andispuDiebedfor  an  alleged  criminal  of- 
feDBe,to  ti7  which  tUi  court  baa  confeasedly  no 


Jurisdiction,  and  which  is  in  no  way  connected 
with  his  professional  conduct.  Theprotecticaiaf 
the  Conatltution  should  not  be  thus  lost,thoii^ 
the  punishment  be  not  one  prescribed  by  tSjr 
ute,  but  one  resting  in  the  dlscivtion  of  the 
court.  I  know,  of  course,  that  this  court  bsE. 
with  the  exception  of  two  of  Its  members,  been 
entirely  changed  in  itepersMin^  since  the  Cub'- 
mingi  Caae  was  decided.  I  am  the  only  living 
member  of  the  majority  of  ilie  court  wbich,  six- 
teen years  ago,  gave  that  judgment.    I  would 


in  the  Constitution,  Intended  for  Uie  protection 
of  personal  rights,  even  though  its  present  mem- 
bers. If  then  judges,  might  not  have  assented  U> 
the  decision,  and  however  much  they  may  be 
disposed  to  follow  their  own  peculiar  views 
where  rights  of  property  only  are  Involved.  I 
am  of  oiiinlon  that  all  the  guaranties  of  the 
Constitution  designed  to  secure  private  ri^ls, 
whether  of  person  or  property,  should  be  bwsd- 
ly  and  liberally  interpreted  so  as  to  meet  and 
protect  against  every  form  of  oppression  at 
which  they  were  aimed,  however  disguised  and 
in  whatever  fh«pe  presented.  They  ou^t  not 
to  be  emasculat^  and  their  protective  force  and 
energy  frittered  away  and  lost  by  a  construc- 
tion which  wHl  leave  only  the  dead  ieua  for 
our  regard  when  the  livini  spirit  is  gone. 

What,  then,  are  the  relations  between  attor- 
neys and  counselors  at  law  and  the  courts  T 
and  what  is  the  power  which  the  latter  possess 
over  them?  and  under  what  circumstances  can 
they  be  disbarred?  There  is  much  va^eness 
of  thought  on  this  subject  in  discuasioos  of 
counsel  and  in  opinions  of  courts.  Doctrines 
are  sometimes  advanced  upholding  the  most  ar- 
bitrary power  in  the  courts,  utterly  InconsisieDt 
with  any  manly  independence  of  lie  bar.  The 
books,  unfortunately,  contain  numerous  In- 
stances where,  for  sll^t  offenses,  parties  have 
been  subiecied  to  oppressive  fines,  or  deprived 
of  their  offices  and,  consequently,of  their  means 
of  livelihood.in  the  most  arbitraiy  and  tyrannic- 

Imanner.  TheDOwertopuni^forcofiUmpi, 
a  powernecessarily  inddentto  all  courts  tor  the 
preservation  of  order  and  decorum  in  tbdr  pres- 
ence, was  formerly  so  often  abuaed  for  tbe  pur- 
pose of  gratifying  personal  diaUkes,  as  to  cause 
general  complaint,  and  lead  to  l^islatlon  deitp- 
5ig  the  power  and  designating  the  cases  in 
which  it  might  be  exercised.  The  Actof  Con- 
of  March  2, 1831,  ch.  89  [4  Stat  at  L. 
limits  tbe  power  Of  the  courts  of  the  United 
Slates  in  this  respect  to  Qaee  classes  <d  casta : 
first,  where  there  has  been  misbehavior  of  mpei^ 
son  in  the  presence  of  the  court,  or  so  near  there- 
to as  to  oI»truct  the  administiBtion  of  justice ; 
second,  where  there  has  been  misbehavior  of  any 
officer  of  tbe  court  in  his  offldal  transttctkms ; 
uid  ttdrd,  where  there  has  been  disobedience  or. 
resistance  by  any  offlcer,  party,  juror,  witneW; 
or  other  person  to  any  lawful  writ,  proce«jMS 
der,  rule,  decree  or  command  of  Aie  court.  Tu 
power,  as  thus  seen  (so  far  as  tte  pnniahmeM 
of  contempts  Is  coDcemed^can  oofy  be  ao 
daed  by  the  courts  of  tbe  United  State*  to  ii 
sure  order  anddecoruin in  their  Neaence;  bltl 
fuloeM  on  Ute  part  of  tlieir  offlceia  In 
official  tnimclums;  and  obedience  to  tbd 
ful  ordns.  judgments  and  mwceW;^*  pai 
A)6<M<m.  1«  WalL,  SUpsn.  S.,  XXXL,  a« 
103  D. 
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Ite  power  to  diibu-attoniejB  In  proper  COMB, 
tko^^  not,  pertuqw,  affected  bj  thla  law,  1b  not 
btecxKCMMl  arUtnrUT  or  tynumlcally.  Un- 
dtrcttr  InaCitatkas,  arntniy  power  over  ao- 
(dv'i  lawful  ptirroUa  la  not  veated  In  any  man 
■V  ta  an;  crilNinaL  It  is  odknu  wbererer  ex- 
hMfed,  nd  nowhere  doea  it  Mipear  more  so 
ttHwbcBeXBttiacdt^aJudicid  offlcertowaid 
*  ■oaber  of  (be  bar  practiclnK  before  bim. 

laorae^  and  counselors  at  law,  and  the  two 

-■ «  are  in  this  country  senerally  uuitoi 

noD,  are  officers  of  tbe  court,ad- 


^  l^al  ri^ta  of  partlea,  andlo  conduct  pro- 
racdta^  in  tbe  courta  for  their  prosecution  or 
dEfioae,  and  that  they  have  such  fair  private 
timttitn  as  to  insure  fidelity  to  the  interests 
KraMed  to  their  care.  The  order  of  admission, 
Maid  in  tbe  Oarlatid  Cote,  is  the  jud^;meut  of 
tkt  teon  that  they  possess  the  requisite  quali- 
fadooa  of  Itanaag  and  character,  and  are  en- 
litH  to  H>pear  as  attorneys  and  counselors  and 
■ocondnct  eauaes  therein.  Thenceforth  they 
n  n^nnsiUe  to  the  court  for  professional  mis- 
nadnct  and  entitled  to  hold  tMir  offices  during 
crndbriavior.  4Wan.,387[Tl  U.  S.,ZVni., 

ndroOoe,  as  was  also  said  in  the  same  case, 
a  (M  hdd  as  a  matter  of  grace  and  favor.  The 
ri^  wtaicb  it  confera  is  something  more  Chan  a 
■oe  IcoMr,  rerocable  at  tlie  pleasure  of  the 
ntti  Ith  a  ri^t  of  which  they  can  be  de- 
prircd  only  hy  its  Judgment  for  moral  or  prO' 
^liMal  dldinqnency. 

IV  oath  which  eve^  attorney  and  counselor 
'  d  to  take,  on  hia  admission,  briefly  ez- 


raUadBtle•.  Itis  subetautlally this;  that 
niMnrt  tte  Constitution  of  the  United 
1^1  a,  and  "Coodoct  Umaelf  as  an  attorney 
■<  iwiiiaiiiii  of  the  court  uprightly  and  ac- 
I'sillat  III  law."  Thia  ImpHes  not  ouly  obcdl- 
«»  to  tbe  Cmutitution  and  laws,  bnt  that  be 
"Ltotbebcaiof  his  ability,  advise  his  clients 


aai  b*  will  at  all  limes  maintain  the  respect 
^r  to  tbe  cnmta  and  iudidal  officers;  that  be 
■iB  mofocm  to  the  rules  prescribed  by  them 
!w  hb  ecndoct  in  the  management  of  cntiaes  ; 
asi  ht  win  never  attempt  to  mislead  them  by 
MHtt  sr  any  lalse  naiement  of  fact  or  inten- 
^«bI  ■iaWaliiiiiiit  of  the  law,  and  will  never 
'■fhj  any  meant  for  the  advancement  of  the 
'aaaa  ixwrtMeH  to  him  except  such  as  are  con- 
■Mm  wlib  tntband  honor.  So  long  as  be 
'WTM  oM  tbeae  lequlrements  of  his  oath  he 
■iX  naae  within  the  rule  of  "good  behavior," 
«£  aa  romplatTit  of  bis  prof^onol  standing 
•aa  bi  Badr.  The  authority  which  the  court 
wMnimbbnandtheeierctse  of  his  profession 
laradi  n  tmr,  and  so  tar  only,  as  to  insure  a 
f^taacr  w^  Iheae  requirements.  It  is  for 
*  tsatovd  tt  them,  therefore,  that  Is,  for  pro- 
1^*«bI  ihJBmnnry  and  the  loaa  of  chaiacter 
IwHtaky  tad  tnMwonbiiMse,  that  is.  for 
^smI  MHMtBCT,  wUdi  a  dlsragard  of  them 
^•mtmm,  Oat  Ibe  cooR  will  ■ommaiOy  act 
^■liiaAeea&ddlabarhim.  In  other  words, 
•»  ^mm^  tariadiclion  of  the  conrt  In  this 

T^xwgcnly  be<iiiil«iil  Jlirf  Tin  ml ii 

^n  •<  the  aturaey  tn  caaea  and  ntatters  in 
**M  bi  baa  becB  oqikTed  or  ronnilied  pc» 
Csnona 


fessioiULlly.ormatteTe  fn  which,  ftomtbeir  na^ 
nre,  it  must  be  preeumed  he  was  employed  by 
reason  of  his  profeeeioDal  character;  and,  meona, 
for  such  misconduct  outside  of  his  profenlon 
OS  shows  the  want  of  that  Integrity  and  trust- 
wortbineas  which  is  essential  to  insure  fldeli^ 
to  interests  Intrusted  to  him  professiDnally. 
The  commission  of  a  felony  or  a  misdemeanor 
involving  moral  turpitude  b  of  itself  the  strong- 
est proof  of  such  misconduct  as  will  justify  an 
expulsion  from  the  bar;  but  the  only  evidence 
which  tbe  court  can  receive  of  the  commission 
of  the  offense,  when  it  is  not  admitted  by  the 
party,  is  a  record  of  bis  conviction.  Of  Oils  I 
shall  presently  speak. 

When  the  charge  M^st  the  attoniev  Is  of 
misconduct  in  his  office,  and  ttiat  Involves,  as 
it  sometimes  mav,  the  commission  of  a  public 
offense,  for  whicn  he  may  be  proeecutea  crim- 
inally, the  inquiry  should  proceed  on^r  so  far 
as  to  determine  the  question  of  proKssional 
delinquency,  and  he  should  be  left  to  the  proper 
tribunals  for  the  punishment  of  the  orime  com- 
mitted. And  on  such  an  inquiry  do  answer 
will  be  required  of  him  which  would  tend  to 
his  crimination.  Thus,  to  illustrate  it  he  baa 
collected  money  for  his  client  and  has  not  paid 
itover,  thecourt,  upon  approp^ate  complaint, 
will  order  him  to  be  cited  to  show  cause  why  he 
should  not  pay  it.  If,  upon  the  citation ,  a  suf- 
ficient reason  is  not  given  for  the  retention  or 
the  money,  the  court  will  enter  an  order  direct- 
ing him  to  pay  it  immedlatelv  or  by  a  day  dea- 
ignaled.  bhould  he  still  refuse,  he  may  then 
be  disbarred  for  disobedience  to  the  order  and 
for  tlie  professional  delinqueocv  thereby  in-  - 
volTcd;  but  for  tbe  offense  of  emoezzlcment  or 
other  crime,  committed  In  tbe  retenilDn  of  the 
money,  be  will  be  turned  over  to  the  criminal 
courts.  Or,  take  the  case  Bu^geated  on  the  ar- 
gument: should  sn  attorney,  ii  '' 


m  with  a  deadly  weapon,  or  kill  bim,  tbe 
urt  would  undoubtedly  require  the  offender 
ahow  cause  why  he  should  not  be  expelled 
from  the  bar  for  ibe  violence,  disturbance  and 
breach  of  the  peace  committal  in  its  presence. 
It  would  be  sufficient  to  Justify  expulsion,  that 
be  had  so  far  forgotten  the  proprieties  of  the 
place  and  the  respect  due  to  Uie  court  as  to  en- 
Ksge  In  a  violent  assault  in  its  presence.  But 
for  the  trial  of  the  offense  of  committing  a  dead- 
ly assault,  or  for  tbe  homicide,  he  would  be 
turned  over  to  the  criminal  courts.  .  Or,  take 
another  case  mentioned  on  the  argument:  where 
an  attorney  baa  preM'.ted  a  false  affidavit  or 
represented  as  goiuinc,  a  fictitious  paper.  Tbe 
—  of  such  documents,  knowing  tneir  chatac- 
.  is  a  fraud  upon  the  court,  an  attempt  to 
deceive  it.  and  constitutes  such  profexsional 
misconduct  as  to  Justify  tbe  Im^wsltion  of  a 
heavy  flue  upon  him,  or  bis  temporary  suspen- 
sion or  exptudon  from  tbe  bar,  without  refer- 
ence to  the  materiality  of  the  contents  of  tbe 
false  affidavit  or  of  the  fictitious  paper;  but  for 
the  crimes  Involved  in  their  use  he  should  be 
sent  (o  the  proper  tributkals,  because  be  cannot 
be  tried  therefor,  on  a  motion  to  puniah  him  for 
camtempt  or  to  disbar  bim. 
It  is  because  of  this  limitation  upon  the  ex- 
tent of  Judicial  Inquiry  IntOBUch  matters  thata 
ptootnaiag  for  purely  professional  misconduct 
W7 
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BMlnBt  an  attornej  may  be  taken  in  anj  way 
wbich  will   sufflclentlj  apprise  him  of   the 

Eauads  upon  which  it  is  founded,  and  aflonl 
m  an  opportunity  to  be  beard.  It  is  not  aa 
L»wj  jj^^  limited  a  criminal  proceeding  in  any  prop- 
er senile,  requiring  full  and  fonnal  allegsdons 
witi]  the  precision  of  an  indictment.  As  said  in 
Jiaitdall  V,  BHgham,  where  n  letter  of  a  party 
defrauded,  laid  before  a  grand  jury  and  com- 
municated by  its  direction  to  (he  court,  was  tbe 
foundation  of  proceedings  a^iost  an  attorney: 
"Such  proceedings  are  often  instttuted  upon  in- 
formation developed  in  the  progress  of  acause, 
or  from  what  the  court  leama  of  the  conduct  of 
the  attorney  from  Its  own  observation.  Some- 
times they  are  moved  by  third  pariieguponafH- 
dBvit,and  somctimea  they  are  tascn  by  the  court 
upon  its  own  motion.  All  that  is  requisite  to 
their  validity  is,  that  when  not  taken  for  mat 
ters  occurring  In  open  court,  in  the  presence  of 
the  Judgea,  notice  shall  be  given  to  the  attorney 
of  the  cuarges  made,  and  opportunity  afforded 
him  for  explanation  and  defense.  Tlio  manner 
in  wbich  the  proceeding  shall  be  conducted,  so 
that  it  be  witnotit  oppression  or  unfairness,  is  a 
matter  of  fodidal  regulation."  7  Wall.,  540 
mU,  8.,XIX.,  3»8j.  The  objection  here  is, 
that  this  recognized  limitation  upon  Judicial  in- 
quiry in  such  cases  Is  exceeded,  and  the  civil 
proceeding  Is  mode  the  mctms  of  InOictiDg  pun- 
ubment  for  a  criminal  offense  in  no  way  cod- 
nected  with  the  party's  inof eastonsl  conduct. 

When  the  ^roceeiung  to  disbar  an  attorney  is 
taken  for  misconduct,  outside  of  hla  profe*- 
rion,  the  inquiry  abinud  be  confined  to  such 
matters,  not  constituting  Indictable  offenses,  as 
may  show  him  unfit  to  be  &  member  of  the  bar; 
that  is,  aa  not  poanooiiing  that  Intwrlty  and  trust- 
worthiness wbich  wHllnsuie  fidelity  to  the  in- 
terests introsied  to  him  professionally,  and  1« 
the  inspection  of  any  record  of  convictloa 
against  nim  for  a  felony  or  a  misdemeanor  in- 
volving moral  turpitiK^.  It  b  not  for  every 
moral  offense  which  may  leave  a  stain  upon 
character,  that  courts  can  summon  an  attorney 
to  account.  Hany  persons,  eminent  at  the  bar, 
have  been  chargeable  with  moral  delinquencies 
which  were  justly  a  cause  Of  leproach  to  them; 
some  have  been  trequeaten  of  tbe  gaming  table; 
some  have  been  dissolute  in  their  habits;  some 
have  been  indifferent  (o  their  pecuniary  obliga- 
tions; some  have  wasted  estates  in  riotous  li vine; 
tome  have  been  engaged  in  broils  and  quarrels 
Twn-i  disturbing  the  public  peace;  but  for  none  of 
l«" '  J  these  things  could  the  court  tnterfereand  aum- 
moD  the  attorney  to  answer,  and  If  bis  conduct 
should  not  be  satisfactorily  explained,  proceed 
to  disbar  him.  It  la  onlv  tor  that  moral  delin- 
quency which  consists  m  a  want  of  Integrity 
and  trustwortbineaa,  and  renders  him  an  unsafe 
person  to  manage  tbe  legal  butfnees  of  others, 
that  tbe  oourta  can  interfere  and  summon  him 
before  than.  He  is  disbamd  in  such  case  for 
the  p 
publlt 

A  conviction  of  a  felony  or  a  misdemeanor 
Involving  moral  turpitude  implies  the  absence 
of  qualitiJBS  which  fit  one  for  an  office  of  trust, 
when  the  rights  and  property  of  others  are  con- 
cerned. The  record  of  conviction  is  conclusive 
evidence  on  this  point.  Such  conviction,  aa  al- 
ready said,  can  follow  only  a  regular  trial  upon 
tbe  presentment  or  indictment  of  a  grand  jury. 


It  cannot  follow  from  anj  proceeding  d  tbe 
court  on  a  motion  to  disbu",  for  the  rcaaoo  al- 
ready given,  that  no  one  can  be  required  toas- 


cannot  proceed  to  retry  him  for  the  of- 
fense upon  such  a  motion.  He  may  answer, 
after  acquittal,  that  be  never  committed  ibe  of- 
fense, and  that  no  tribunal  can  take  any  lenl 
proceeding  against  him  on  the  assumption  t£it 
be  had  been  wrongfully  acquitted.  And  vhu 
the  court  cannot  do  after  acquittal,  it  cnnnotdo 
by  such  a  proceeding  before  trial.  If  tbe  court, 
after  acquittal,  can  still  proceed  for  thealleged 
offense,  as  a  majority  of  my  bretbem  declare  il 

E,  and  call  upon  him  to  show  that  be  is  not 
ty  or  be  disbarred,  there  is  a  defect  in  our 
stitntion  and  tews  which  has,  up  to  tluB  diT. 
remained  undiscovered.  Hitherto  ft  hasalwm 
been  snppoeed  that  tbe  record  of  acquittal  of  a 
public  ^ense,  after  a  trial  by  a  jury,  was  con- 
clusive evidence,  at  all  time  and  in  all  place:!, 
of  the  party's  innocence.  This  doctrine,  uniQ 
to-day,  has  been  supposed  to  be  immovably  im- 
bedded In  our  jurisprudence. 

There  are  many  cases  in  the  books  wbeielbe 
view  I  have  taken  of  thcautbority  of  the  court 
over  attorneys  and  counselors  at  law  is  recog- 
nized and  acted  upon.  In  an  Anonyaunu  Qw 
in  the  Supreme  Court  of  New  JorBev,  given  in 
the  reports,  without  a  name,  out  oi  respect  to 
the  friends  of  the  Party  implicated,  an  wplics- 
tion  was  made  on  tehalf  of  members  of  die  bar 
for  a  rule  that  a  certain  attorney  show  caoie 
why  his  name  should  not  be  stricken  fnnn  tbe 
rolls,  upon  an  allegation  that  he  had  been  guilty 
of  larceny.  The  moving  party  stated  in  bis  ap- 
plication that  It  was  a  matter  of  notorie^  thai 
tbe  attorney  had  purioined  books,  to  a  coorid- 
crmble  amount,  from  persons  who  were  at  tbe 
time  in  court  and  ready,  when  called  up(n,  to 
subetantiale  \he  charge.  The  counsel,  there- 
fore, on  behalf  of  members  of  tbe  bw,  calkd 


of  being  compelled,  in 

38,  to  have  interconne 

with  one  vrith  whom  they  wonld  be  ashamed  lo 
associate  in  private  life;  and  that  the  court  bxl 
undoubtedly  the  power  to  grant  the  rule,  for, 
as  ft  was  eaaential  to  tbe  Mmlssion  of  an  at- 
torney that  he  should  be  of  good  moral  cbtfsc- 
ter,  it  must  be  equally  essential  that  be  should 
continue  to  be  suci).  But  tbe  Chief  JvtHtttM^ 
' '  The  offense  of  which  It  is  alleged  this  man  bm 
been  ^Ity  ia  neither  a  contempt  of  court  nor 
does  It  fall  within  thedenomin^ionof  malpnc- 
tlce.  It  would  appear  to  me,  therefote,  that  he 
must  be  first  convicted  of  the  crime  bir  a  jmy 
of  his  countrymen  before  w«  can  proceeauahal 
him  for  such  an  offense  for,  suppose  he  sdodU 
be  brought  to  the  bar  and  shouM  say  he  was  not 
guilty,  we  could  not  try  the  fact." 

The  case  was  then  taken  under  advisemeirta 
ai)d  at  a  subsequent  day  the  court  said,  qieak- 
iag  by  Ihe  Chief  Jtaiiee:  "  We  have  remcled 
upon  this  case,  and  do  not  see  how  we  can  de 
anything  in  it,  because  the  court  seems  to  bi 
confined  to  cases  of  malpractice  or  to  crimM 
which  are  in  the  natnie  of  orimenfititi,  and  d 
which  there  has  been  a  conviction.''  Jmtia 
Ford,  of  the  court,  added:  "An  anora^y  tnaf 
be  struck  off  the  roll,  Jlri<,  for  abwchof  thi 
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rain  of  th«  court;  teMod,  for  breach  of  Hoy  of ' 
tadBckldnlieBi  third,  for  all  such  crimes (md 
BUrcoMnon  a«  affect  bis  moral  cbamcter. 
Bal  tn  tliii  third  daas  of  cases  wc  cannot  pro- 
nrd  in  tbe  ordinary  way ;  there  ought  always 
u  be  a  ptniotu  conviction  before  this  court  ma 
aaattrt.  All  the  caaes  cited  sancUon  thisdia- 
lianktt.  except  the  case  from  the  District  of 
(Uombia, which iflanom&lous."  Therulcwas, 
lkfif<n.  tefuMd.    aHalst.  L.  Rep..lST.  { 

In  Bz  parU  SMiuiui>i,aS  Pa.  St.,  237,  the  par- 
IM.  emLtbera  of  the  bar  of  Lancaster  County. 
■  taanlTsnlA,  were  editora  of  a  newspaper 
[»Mi.h^  in  Itae  county.  In  one  of  Its  imml>ers 
«■  tftlde  appeared,  which  charged  that  tlic 
Jadp  of  the  court  of  quarter  sessions  of  the 


upr«  Kst  tor  tbe  parties,  and  on  their  appear- 
lace  tlKy  t'<™ttMirt  that  tb^  were  editors  of  the 
pfrr  awl  thataa  each  they  were  responsible  for 
iht  pablieiion.  The  court  then  enli'red  a  rule 
spoB  ibem  to  ibow  cause  why  they  should  not 
ktiWwred  and  their  names  stTickeo  from  the 
rafl  at  tOorotja  for  misbehavior  in  their  ofilces. 
To  ihii  rale  tney  answered,  setting  up.  among 
-■  -  -■ '-     ^  ti^  ij  the  charge  was  tliat  they 

d  a  libetoua  article,  it  was  that  they 

jei  an  indictable  oSeasc,  not  In  the 

HMiiBi  of  the  court  nor  while  actius  as  its  of- 
Ba«a^  ibervfore,  could  not  be  called  upon 
'  1BII  tbe  role  until  they  should  have  been 
Viri  tmi  ooavfcted,  according  to  law,  for  the 
tSamt-,  and  that  the  court  was  not  competent 
III  iliiiiiiiliii  in  that  form  of  proceeding  thai 
Iky  did  unlawfully  and  maliciously  publish 
•Ml  el  ooon.  a  libel  upon  the  court,  and  to  bear 
MddMctmbM  disputMl  questions  of  fact  involv- 
af  the  nodveiof  the  parties  and  theotilcial  con- 
uMcf  tbe  court.  Tlie  rule,  however, was  mode 
"-Hrrtr,  and  tbe  naniefl  of  the  parties  were  or- 
ond  lo  be  stricken  from  the  roll  of  attorneys. 
They  iliea  totA  the  case  on  a  writ  of  error  to  tbe 
MfMM  Conn  of  tbe  State,  where  the  Judgment 
«a*m«ned,and  it  was  ordered  that  the  parties 
aermarudlothebar.  Clii^  Jvtlift  Shanviood, 
■--  .  ..     -.-^  ji^  opinion  of  the  court,  said: 

''  ~  D  tie  made  of  Ihepowerof  a 
'  er  of  the  bar  from  the  roll 
rt  in  or  out  of  court.  By 
ite  m  teakm  of  the  Act  of  April  14, 1B34,  it 
>  rummiy  oiacted  thai  if  any  attorney  at  law 
fclTwIilMliiii  Utmelf  Id  his  office  of  attorney, 
W  itel  be  liaUe  lo  auspensioa,  removal  from 
An,  or  loaicb  other  penalties  as  have  hereto- 
iocbM*  aQowed  in  mcb  cases  by  the  laws  of 
Am  CoMmaawealllL  We  do  not  mean  to  say 
tr  the  CMC  does  not  call  for  sucb  an  opinion) 
ihM  Aoc  nay  not  be  cases  of  misconduct  not 
MMly  [ai^iMliiiial  which  would  clearly  show 
»  ptvm  not  to  be  lit  to  be  an  ationiev,  nor  fit 
I  Mil  I  lilL  with  honest  men.  Thus,  if  be  was 
p*a«»d  Id  be  a  Ibkf,  a  forger,  a  perjurer  or 
nArcfatberoSenMaof  tbeirr<m0n/aln'.  But 
*■  Mr.  we  ■nnwe.  wiD  contend  that  for  such 
■s  'A«M  he  can  be  nunmartly  ooaTicl«d  and 
«Man<4  by  the  eoart  wttbont  a  formal  indict- 
fwai  tffal  and  rooTlctlon  by  a  Jury,  or  upon 
'■afcrioa  la  opea  cooH  Whether  a  libel  is  an 
^tm  tt  wuA  a  character  mar  be  a  question, 
k«  n«^  k  b  thai  If  tbe  libel  in  this  case  bad 
^ME  tf«m  a  pvfvair  Indirldual,  or  upon  a  pnb- 
fct'^Acar.  mdivraiialbedktrictattonKy.the 
*■  17  0R0. 


A  similar  doctrine  obtains  in  tbe  courts  of  En- 
gland. Thus,  in  a  cose  In  5  B.  <&  Ad.,  1088, 
the  Solicitor-General  of  England  moved  the 

Court  of  King's  Bench  for  a  rule  calling  on  two 
attorneys  of  £e  court  to  show  cause  why  they 
should  not  be  struck  off  the  roll,  on  affidavits 
charging  them  with  professional  misconduct  In 
certain  pecuniary  transactions.  J^nf  Denman, 
the  CTi^V(Mft«,  replied:  "The  facta  stated 
amount  to  an  indictable  oSense.  Is  it  not  more 
satisfactory  that  the  case  ^oidd  eo  to  a  trialT 
I  have  known  applications  of  this  kind,  after 
conviction,  upon  charges  involving  profe^onol 
misconduct;  but  wc  should  be  cautious  of  put- 
ting parties  in  a  situation  where,  by  answering, 
they  mi^ht  fumisb  a  case  agalnRt  themaelves, 
ou  aninaictmenttobeofterwordBpreferred.  On 
an  application  calling  upon  an  attorney  to  an- 
swer the  matters  of  an  affidavit.  It  is  not  usual 
to  grant  tbe  rule  If  an  indictable  oSense  Is 
charged."  Tlie  court,  however,  desired  tbe  So- 
licitor-General to  see  If  any  precedent  could  bo 
found  ofsuchanapplication  having  been  grant- 
ed. The  Solicitor-General  afterwards  HtaiTO  that 
he  bodbeenunablctoflndany,  and  the  rule  wos 


discharged.  My  brethren  arc  mistaken  in  sup- 
posing Umt  in  this  case  tbe  attorneys  were  re- 
quired to  answer  under  oath  the  charges  made. 


Aud  in  a  cose  in  8  Nev.  &  P. .  380,  a  motion 
was  made  to  tlie  Court  of  Queen's  Bench  to 
strike  an  attorney  off  the  roll  on  an  affidavit  al- 
leging a  distinct  case  of  perjury  by  him.  Tbe 
attorney  hod  sworn  to  the  sum  of  £874  as  the 
expensesofwiinesseSiWhich  was  reduced  before 
tbe  m&ster  to  £47.  It  was  contended  that  the 
conrtcouldexerciseitssummary  Jurisdiction  on  ._,  ,, 
the  ground  of  the  perjury.  But  the  Chi^  Jut-  [SHI 
tice  replied;  "Would  not  an  indictment  for  per- 

t'ury  lie  upon  these  facts?  We  are  not  In  the 
labit  of  intcrpoBing  in  such  a  case,  unless  there 
is  something  amounting  to  an  admission  on  the 
part  of  tbe  attorney  which  would  render  the  in- 
terposition ot  a  jury  unnecessary."  "The  mov- 
ing coun-Hvl  answered  that  there  was  enough  in 
the  affidavit  to  show  a  distinct  case  of  perjury, 
but  thatthere  was  noadmissiun.  Therulcwas, 
therefore,  refused. 

To  the  same  purport  are  numerous  other  ad- 
judications, and  tlu'ir  Toice  is  not  weakened  by 
the  rircumslauce  that  it  is  also  held  that  It  is  no 
objection  to  Ihe  esercfsc  of  the  summaiy  Juris- 
dictinu  of  Ibe  court  that  the  conduct  constitut- 
ing Ihe  delinquency,  for  which  dif^barmenl  is 
moved,  may  subject  tbe  party  to  indiclmcnt. 
When  Fuch  Is  the  cam;,  he  is  not  required  lo  an- 
swer tile  affidavits  cliarging  the  omdal  ilelin- 
quencj',  for  no  one  can  be  compelled  to  crimi- 
nate himself,  and  Ihe  court  confines  ils  Inquiry 
strictly  to  such  acts  as  are  inconsistent  with  tlie 
attorney's  duty  in  his  profession.  It  looksonly 
to  the  professional  conduct  of  the  attorney,  end 
acts  upon  Uiat. 

In  t^htoM  V,  HiU,  which  was  before  the 
Court  of  Exchequer,  a  iJiHtincilon  was  drawn 
between  the  misconduct  of  an  attorney,  outrfde 
of  a  proceeding  In  court,  which  might  suyect 
him  Co  an  Indictment,  and  such  misconduct 
committed  by  htm  in  a  proceeding  in  court. 
For  tbe  former,  no  motion  tn  disbar  would  be 
entertained;  for  the  billcr.  the  motion  would  be 
heard.  There  on  attorney  for  the  defendants 
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h&d  peisuaded  a  material  witness  for  tbe  plaint- 
ifl  to  absent  blmaeU  from  the  trial  of  the  cause, 
and  bad  imdertaken  to  indemnify  lilin  for  atty 
dantage  be  migbt  sustain  for  so  doing.  Upon 
afBdavits  disclodog  tliia  matter,  application  was 
mode  to  disbar  tbe  attorney.  It  was  objected 
that  the  ccurt  would  not  ezerclse  its  munmary 
Jurisdiction  when  the  miacouduct  charged 
amounts  to  an  indictable  offense,  as  wat  '■" 
conspiracy  in  which  the  attorney  was  engs„__. 
But  tbe  Chief  Baron,  I/rrd  Ablnger,  answered 
that  he  never  understood  tbat  an  attorney  migbt 
not  be  struck  off  the  toll  for  misconduct  In  a 
eaiue  in  tchick  he  teatanalt/n^iej/  merely  because 
the  offense  imputed  to  bim  was  of  sucb  a  nat- 
ure that  he  might  have  been  indicted  for  it;  tbat 
so  long  as  he  had  been  in  Westminster  Ilall 
[312]  he  had  never  heard  of  such  a  rule,  though  the 
court  would  not  requiri-  the  attorney  to  answer 
the  affldaTits.  "It,  indeed,"  said  the  Chief 
Baron,  speaking  for  the  court,  "  a  case  should 
occur  where  an  attorney  has  been  guilty  of  i 

Erofessiooal  misconduct,  for  which  the  court 
J  its  Bummary  jurisdiction  might  compel  him 
to  do  justice,  and  at  the  same  time  has  b — 
guilty  of  something  [mlictable  in  itself,  but 
arising  out  of  the  cause,  the  court  would 
Inqulro  into  ttiat  with  a  vien  of  striking  him  off 
the  roll,  but  would  leave  the  parij  aggrieved  to 
his  rem^y  by  criminal  prc-«culion."  And 
again;  "Where,indeed,  theatlrmey  Is  indicted 
for  some  matternot  connected  with  the  practice 
of  bis  profession  of  an  attorney,  tbat  also 

riund  for  striking  him  off  the  roll,  although 
that  case  it  cannot  be  done  untL'  ^ter  con- 
ricUonbyajuiy."  lOMees.iS;  W.,S1,32.  The 
conduct  of  tbe  attorney  in  that  case  tended  to 
defeat  tbe  admlnistrauou  of  justice,  and  was 
grossly  dishonorable.  He  had  employed  for  the 
■nccess  of  his  cause,  means  incoosment  with 
truth  and  honor.  He  was,  therefore,  rightly 
disbarred  without  reference  to  bis  liobUity  ' 
criminal  prosecution  for  his  conduct. 

There  is  no  case  I  have  been  able  to  find,  after 
a  somewhat  extended  eiamination  of  the  re- 
ports, where,  for  an  indictable  offense,  wholly 
distinct  from  the  attorney's  professional  con- 
duct, the  commission  of  wbidi  was  not  admit- 
ted, he  tias  been  compelled.  In  advance  of  Iris] 
and  conviction,  to  show  cause  why  he  should 
not  be  disbarred,  except  one  In  Tennessee  for  ac- 
cepting a  challenge  lo  Qght  a  duel  and  killing 
his  antagonist.  Smith  v.  Tcnnenee,  1  Yei^., 
228.  This  case  is  exceptional  and  finds  no  sup- 
port in  the  decisions  of  the  courts  of  other  Slates. 
There  is  no  case  at  all  like  tbe  one  at  bar  to  be 
found  In  the  reports  of  the  courts  of  England 
or  of  any  of  tbe  States  of  tbe  Union. 

In  the  numerous  cases  cited  in  the  opinion  of 
my  bretbem,  tbe  matter  which  was  tbe  subject 
of  complaint,  and  the  ground  of  the  action  of 
the  court,  related  to  the  conduct  of  the  party  in 
his  professional  tiusiness  or  in  buriness  connect- 
edwith  orgrowing  outof  hisprofeasion.  Thus, 
[313]  tbe  advertisement  of  an  attorney  that  be  could 
procure  divorces  for  causes  not  known  to  the 
law,  without  pubtidtr,  or  reference  to  the  par- 
ties' reaidencei  colluaiog  with  a  wife  to  manu- 
facture evidence  to  procure  a  divorce;  tbe  mis- 
application by  blm  of  fundscoUected;  his  brib- 
ery of  witnesses,  hiring  them  to  keep  out  of  tbe 
way,  or  lo  disregard  a  Bubpotna:  his  falsely  per- 
aonMIng  another  inlegal  proceedings;  instituting 
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a  venue,  substitutiiw  the  nameof  his  cBat  ta 
bis  own  in  an  affidavit  to  procure  allrn'ooy;  silo- 
ing a  letter  to  a  Judge  in  order  to  secure  Um  si- 
lowanceofball;att«mptinglomakeanopposiiig 
attorney  drunk,  in  order  to  obtain  an  adraoligc 
of  him  onthe  trialof  thecause;  obtaining  mco- 
ey  from  a  client  by  false  represenlailoDS  re- 
specting the  latter's  title  to  lands,  and  sdvinm 
for  taxes;  and  many  other  like  matteis,  v^b 
operated  as  a  fraud  upon  the  court  and  leodBl 
to  deceive  It,  and  were  InconaiHtent  witb  pto> 
fessiona!  honor  and  integrity,  wctc  veiy  prop' 
erly  considered  as  sutflcient  grounds  for  lenifi- 
rary  suspension  or  absolute  espulsiwi  from  iIh 
bar.  And  in  ttiis  class  of  cases  we  somctima 
find  objections  were  taken  that  the'offea» 
charged  subjected  the  attorney  to  liaWlity  fa 
indictment,  and  for  that  reason  should  not  be 
considered;  and  it  wosin  answer  to  such  objec- 
tions that  language  was  used  which  apptrenil; 
conflicts  with  the  views  I  have  eiprceeed,  t'' 


ncy,  even  when  furnishing  ground  for  iodicl 
ment,  was,  independently  of  its  criminal  cbir 
acCer,  open  to  consideration  on  amotion  to  di» 
liar,  so  far  as  it  affected  him  professionally:  sod 
so  it  was  said  that  it  was  no  objection  to  eui> 
consideration  that  he  might  have  been  also  in- 
dieted  for  the  offense  committed — langnsgc 
which  can  have  no  application  where  the  dleiisc 
as  in  thiscaBe,bad  no  connection  with  tbeparty'a 
professional  conduct. 

In  illustration  of  this  statement  I  will  make 
a  brief  reference  to  some  of  the  cases  dted  b] 
my  brethren,  and  upon  which  they  seem  cbieU; 
to  rely.  That  of  Stephen*  v.  ffitt,  In  the  Coinl 
of  Exchequer,  already  explained,  conflims  whsl 
I  have  said.  There,  while  holding  that  tbe  fsd 
that  the  matter  complained  of  ml^t  subject  tbe 
attorney  to  an  indictment  would  not  isovsit  ti 
inqtdry  into  it,  so  far  as  it  affected  his  prcfef 
sional  conduct.  Lord  Abinger  takes  paitlcolw 
jjains  to  say,  as  appears  from  the  quotation  bm 
his  opinion  which  I  have  given,  that  where  ihi 
matter  is  not  connected  with  the  practice  of  tbi 
aiiomey's  profession,  though  it  might  bo  pounc 
for  striking  him  from  the  roll,  "  &  that  case  t 
cannot  be  done  until  after  conviction  by  a  jurr.' 
In  the  Matter  of  Blaiee,  3  EI.  &  EI.,  Q.  B.,  U 
the  court  held  that  its  summary  junsdiciior 
over  its  attorneys  is  not  limited  to  casee  in  nbid 
they  have  been  guilty  of  miscondTiCt,  such  s 
amounts  to  en  indictablo  offense,  or  arlaee  in  Itf 
ordinary  course  of  their  professional  practice 
hut  extends  to  all  cases  of  gross  misconduct  oi 
their  part,  in  any  matter  in  which  they  mv 
from  its  nature  be  fairly  presumed  to  have  beel 
employed  in  consequence  of  their  profeaiom 
character.  In  that  case,  money  h»d  been  lea 
to  an  attorney,  previously  known  and  emplojti 
as  such,  upon  his  note  and  a  deed  of  assignnufl 
of  a  mortgage  on  an  estalein  Ireland,  by  «bid 
a  greater  amount  was  secured  to  him.  Tbeel 
tate  getting  into  the  Iilsb  £ncumbered  Eat^ 
Court,  tbe  attorney  borrowed  tbe  deed  from  H 
creditor  for  the  purpoM,  as  allied,  of  suppod 
ig  his  claim  in  that  court,  but  in  reality  in  d 
•~  '-  obtain  tbe  payment  of  tbe  amount  | 

lohim.    " -■ ■— '— i 

that  payaient,  b 
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Itv,  ud  kfiennnla  received  the  whole  uoount 
■ccond  and  ^qtropriated  it  to  hla  own  uw.  It 
ifriihubmuxtotbtae  Uctaiiuit  Chief  Jtuiiei 
Coekbun  hms  Iho  laogiiBge  quoted  bj  an 
hmhioL  He  uld  that  utbough  Bkke  appliec 
Id  th«  kader  in  the  flrat  instaoce,  aa  an  ationiej, 
beihooghl  the  tranaactioD  bad  ultimately  re- 
vhsd  ilaeU  Into  a  mere  loan  between  them  u 
tadtrldoala.  Bat  the  tranBactioii  had  evidently 
fttmi  oat  of  their  former  relation  as  attorney 
ud  dienL  Mr.  Juttia  Cramplon,  in  concur- 
ijagwilh  tlte  Chief  Jv»liee,  aakh  "lothepres- 
^  CMe,  I  cannot  say  that  Blake's  fraud  was 
pM  MMfniBJul  in  a  matter  connected  with  hia 
pnJiMliwial  chancier.  If  be  did  not  act  in  it 
M  n  attoRMj,  he  at  all  events  took  advantage 
e(  bk  pnrfesBioDal  poeitioD  to  deceive  Beevirs  " 
(Atk    '    - 


e  of  the  purchase  money  and  appro- 
priate it  to  his  own  use.  OikaiBdaTllaalAtine 
the  fifts,  a  motion  was  made  to  strike  him  off 
tkioUa.  He  admitted  the  misappropriation  and 
w  •ceatdin^y  sospended  for  twelve  months. 
Ud  OkitfJuMea  Cockbura:  "  In  this  case,  if 
theddfaqnent  bad  been  proceeded  against  crlni- 
ImUt  Vftm  the  facta  admitted  fay  blm,  it  is  plain 
ifau  M  would  have  been  convicted  of  embezzle- 
Bot.  and  upon  that  conviction  being  brought 
Mm  OS.  we  should  have  been  bound  to  act. 
If  there  hftd  been  a  conflict  of  evidence  upon 
Ar  aflUaviis  that  might  be  a  very  Buffldent  rea- 
■D*  why  tbe  oourt  alwuld  not  interfere  until  the 
(orirtMm  bad  taken  place;  but  here  we  have 
tk  pcnoD,  againat  whom  the  application  Is 
Mdcadmlttfngthebcta."  It  is  difficult  to  see 
tte  pettlDeiiCT  of  this  decision  to  the  position 
takta  by  mj  brethren.  These  two  cases  arc,  in 
tk(  haulage  used,  the  strongest  to  be  fonnd  in 
Ibt  Kpoita  on  that  side;  hut  their  facts  ^ve  it 
ae  ■nagtb  whaterer. 

la  ANoAMBf  Bar  v.  SimbaB,  64  He.,  140.  the 
BiofBej  h*d  been  convicted  of  forging  a  depo- 
■dcM  BHd  br  blm  in  a  suit  against  his  wife  for 
■  diraea  and,  though  pardoned  for  the  crime, 
tk£rnd upon  tbecourt remained;  audfortliat 
Nd  (or  other  diareptUahlepractiGee  and  prof  es- 
MMal  mbcoodocl,  rendering  him  "tinnt  and 
nale  to  be  entniaied  with  ths  powers,  duties 
sad  rMpcnaaUttttea  of  the  legal  profession."  he 
vwifirtNmd. 

la  Mau^a  Oat  5SN.  H.,  B,  where  an  attor> 
H*  WM  dUMTTU  by  the  Supreme  Court  of 
%rm  Bantpahire  for  wrongtuliy  appropriating 
k>  Ifc  own  use  money  of  a  town  recdved  by 
Un  *•  a  eoOectoT  of  taxes,  (he  conunl&tJon  of 
•^-  iffiaw   iiiiiiiliiiinrit     This  is  evident  from 

Oa  Wall I  of  the  cotut  in  Its  opinion  that 

"^■id  bia  wife  and  family  did  what  they 
<aaid  to  n*ke  good  the  Iom  to  tike  town,  but 
via  ooIt  partial  sucoeM." 

la  Ptrrj  t.  £Katc,  SOrMne(Ia.).  5fi0,  the  false 
•^^teg  cterged  as  one  of  the  grounds  of  com- 
IMh  agataat  tbe  attorney  was  committed  in  a 
c^  lainsgrrt  I7  Um,  In  which  he  voluntari- 
hnytaieJaaa  wtttMBS.thoi  practicing  a  fraud 
ifui  the  court  by  «m|rioylng,  to  snrtain  hli 
•*^.  aaaoa  incoaablent  with  truth  and  honor. 

ta  &^«r*  WoJI*,  64  Ind..  461,  the  attornqr 
W  Ibri^  an  BfUavti  to  obtain  a  change  of 
^nr,  aad  bad  tbtu  groMly  Imposed  upon  tbe 
Ik  17  Otto. 


court.  For  this  imposltkin,  independently  of 
the  crime  comaiitted.he  was  propeny  disbarred. 
In  Bx  parte  Burr,  %  Cranch,  C.  C,  880,  the 
charges  against  the  attorney  were  for  malprac- 
tice m  bis  profession,  in  advising  a  person  in 
jail,  wlio  was  either  a  recognized  witness  or  a 
defendant  for  whom  some  person  was  special 
bail,  to  run  away,  instituting  suits  against  por- 
tles,and  appearingfor  parties  without  authonty; 
bringing  vexatious  and  frivolous  suits,  many  of 
them  for  persons  utterly  insolvent;  purchasing 
a  lot  at  a  trustees'  sale  of  an  insolvent's  estate 
under  unfair  drcumstances;  making  fictitious 


be  distrained  for  rent  to  prevent  such  distress. 
These  charges  having  been  suMalned,  tbe  attor- 
ney was  rightly  suspended  from  practice  for 
one  year. 

la  In.  Se  Any,  86  N.  Y.,  691,  there  were 
several  charges  against  the  attorney,  such  as 
that  his  general  reputation  was  bad;  thathehad 
been  several  times  indicted  for  peijury,  one  or 
more  of  which  indictments  were  pending;  that 
he  was  a  common  mover  and  maintainerof  suits 


otherwise  impeached  in  a  trial  s.  

But  the  court  appears  to  bave  based  its  action 
upon  the  character  of  the  attorney  as  a  vexa- 
tious mover  of  suits  on  frivolous  grounds.  "He 
was  crowding  tbe  calendar."  saia  tbe  cotiK, 
"with  vast  numbers  of  llbd  suits  In  his  own 
favor,  and  in  the  habit  of  indicating  additional 
libel  suits  upon  the  answer  to  those  previously 
brought  h^  him.  In  one  instance,  at  least,  be 
lind  sued  bis  client  in  a  justice's  court,and  when 
beaten  upon  trial.  Instead  of  appealing  from  the 
judgment  be  commenced  numerous  other  suits 
ag^nst  him  in  dlffetent  forms  for  the  same 
CAuae,  when  be  must  have  known  that  the  de- 
mand was  barred  by  the  first  judgment  ren- 
dered, Tbe  only  inquiry  Is,  whether,  insucha 
case,  ihe  court  has  tbe  power  to  protect  tbepub- 
lic  t^  preventing  such  persons  irom  practicing 
as  attorneys  and  counselon  In  (he  coiuisof  the 
Stale,  antf  by  that  means  harass  its  citizens."  tJt■\•I^ 
And  the  court  held  that  it  had  the  power  under  **"'J 
a  special  statute  of  the  State  authorizing  the  re- 
moval or  suspension  of  attorneys  and  counsel- 
ors, when  guilty  of  any  deceit,  malpractice  or 
misdemeanor;  and  that  lis  power  was  not  lim- 
ited to  cases  where  such  deceit,  malpractice  or 
misdemeanor  were  practiced  or  committed  in 
Ihe  exercise  of  the  profession  only,  but  under 
the  statute  extended  to  cases  where  there  vras 
general  bad  character  and  misconduct. 

None  of  tliese  cases,  as  is  manifest  from  the 
statement  I  have  made,  covers  that  of  an  indict- 
able offense,  wholly  distinct  from  the  attorney's 
professional  conduct  None  of  them  counte- 
es  the  extraordinary  authority  of  the  courts 
attorneys  and  counselors  asserted  by  my 
brethren.  And.  indeed,  if  the  law  be  thataCir- 
cuit  Court  of  the  United  Slates,  upon  whisper- 
ings in  the  ear  of  one  of  its  judges  on  the  streets, 
or  upon  Information  derived  from  TOmor,or  in 
some  other  Irrefrular  way,  (hat  an  attorney  has 
committed  a  public  offense,  having  no  relation 
'    the  diacbarge  of  his  professional  duties,  can 

mmon  him  to  answer  for  tbe  offense  in  ad- 
vance of  trial  or  conviction  and  summafily  pun- 
ish him.it  b  ttme  the  law  was  changed  by  statute. 

fin 
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nance  would  tend  to  repress  all  independence 
on  the  part  of  the  bar.  Men  of  blah  bonor 
would  uesltBite  to  JoId  a  profesdon  In  which 
tlwlT  conduct  might  be  subjected  to  iuTeatlga- 
tkm,  censure  and  pnnlahmeDt.fromimpntatioDs 
■nd  chargM  Qme  mcretij  made. 

Sedng  that  this  mnat  oe  the  inevitable  result 
of  such  aa  tmlimlled  power  of  tlie  court  over  lu 
attorneys,  my  bretliren  are  careful  to  eiprtea 
the  opinion  that  it  should  geldom  be  exerdsed, 
when  the  offense  charged  ag&inst  the  attorney 
Is  indictable,  until  after  trial  and  conviction,  un- 
less its  commission  is  admitted. 

But  the  possession  of  the  power  being  con- 
cede, ana  its  exercise  being  discretionary, 
there  Is  In  the  hands  of  an  unscrupulous,  vin- 
dictive  or  passionate  Judge,  means  oi  oppression 
rSlSl  ^*^  cruelty  which  should  not  be  allowed  in  any 
free  government.  Todlsbaranattoraey,istoin- 
fllct  upon  him  a  punishment  of  the  seTereet 
character.  He  isadmltted  to  the  bar  only  after 
years  of  study.  The  profession  may  be  to  him 
tbe  source  of  great  emolument.  If  possessed  of 
fair  learaine  and  ability,  he  may  reasonably  ex- 
pect to  receive  from  his  practice  an  income  of 
several  thoustmd  dollars  a  year;  equal  to  that  de- 
rived from  a  capital  of  one  or  more  hundred 
thousand  dollars.  To  disbar  him  uaving  such 
a  practice  isequivalent  til  depriving  him  of  this 
capital.  It  would  often  entail  poverty  upon 
hlmselfanddestitutionuponbisfamily.  Surely, 
the  tremendous  power  of  inflicting  such  a  pun- 
ishment should  never  be  permitted  to  be  exer 
deed,  unless  absolutely  necessary  to  protect  tbe 
court  and  the  public  from  one  shown  by  the 
clearest  legal  oroof  to  be  unfit  to  be  a  member 
of  an  honorable  profession. 

To  disbar  an  attorney  for  an  indictable  uif  inse 
not  connected  with  his  professional  conduct,  he- 
fore  trial  and  conviction,  isalso  to  inflict  an  ad- 
ditional wrong  upon  him.  It  is  to  give  the 
morsl  weight  of  uie  court's  judgment  against 
him  upon  the  trial  on  an  indictment  for  that  of- 

I  am  of  opinion,  therefore,  that  the  prayer  of 
the  petitioner  should  be  granted,  and  a  peremp- 
tory mandamut  directed  to  the  circuit  court  to 
vacate  the  order  of  expulsion  and  restore  him 
to  the  bar.  Tbe  writ  is  tbe  appropriate  remedy 
in  acaae  where  the  court  below,  in  disbarring 
attorney,  has  exceeded  Its  jurisdfction.  JS 
■  "  *■  7  WaU.,  864  m  U.  8.,  KIX., 
19  Id.,  506  [86  U.  S., 
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nderal  qaetUon,  ahat  ii — liability  cfindaner. 

1.  Adw[MnnbvBKtKte(»iintbBt,br  ttieBenenl 
U,  iaUnt  the  Ut« 


fldnitto  ohsiKebim.  If  b. 

known,  or  tiv  the  exeiola „_ 

mlsht  have  need  known,  to  llie  boMcr  ot  0»  ai 
when  It  matured,  piesents  no  fedenl  quotko  iiv- 
Ins  this  court  JurbdicUon. 

i.  The  Issue  In  suob  case  is  as  to  the  tint  of  s 
change  of  realdeoee  br  tbe  Indoner,  not  u  to  Bit 
power  to  make  a  obanrSi  and  ttae  Ordmsnce  ot  ^ 
ceojon  and  the  Prodamatlons  of  tbe  Pi — "—  — 
In  no  wa;  involved. 


rao. 

),  Apr.  t. 
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F  ERROR  to  the  enpreme  Coon  of  Appals 
of  the  State  of  Ti^nia. 

This  action  was  brought  in  the  Coiporslkin 
Court  of  Alexandria,  Virginia,  bv  the  plainlifl 
in  error,  to  recover  from  the  maker  of  certslc 
protested  notes,  tbe  amount  due  thoeon. 

The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  On  a  writ  of  eiroi  to 
the  court  below,  this  judgment  was  reversed 
and  a  Mm'rf  ds  MMO  ordered.   29  GratL,  CSB. 

On  tbe  second  trial,  the  venlict  and  judgment 
were  for  the  defendant.  A  second  writ  of  er- 
ror having  been  denied  by  the  court  below,  the 
plaintiff  sued  out  this  writ  of  error. 

The  facts  of  tbe  caae  are  stated  by  the  conn. 


Thlso 


dedded  that  this  la  a  fednl 


MatOienet  v.  McSba.  20  WalL,  046  (87  U.  8., 
XXII.,  448);  Bond  v.  Mowt,  08  U.  8.,  Stt 
(XXIIL,  »88). 

This  court  hfts  frequently  dedded,  not  only 
that  the  defense  is  without  the  shadow  of  a  f oun- 
dation,but  also  that  it  presents  federal  questloiu. 

LvdioiB  V.  Ramtey,  11  Wall.,  681  (78  13.  S.. 
XX..  aifl);  MiUMiT.  U.  8.,  31  Wall.,  860  (88 
U.  a,  XXH.,  584);  Wmiam»  v.  Bn^.  96  U. 
8.,17«(X^tV.,718). 

Mtten.  P.  PUIl^s,  W.  A.  Maury  and  W. 
H.  Phillipt,  for  defendant  in  error: 

We  submit  that  the  record  does  not  show  that 
any  right,  title,  privilege  or  immunity,  osseiied 
by  the  pl^nda,  under  the  Constitutioa,  treaty, 
statute,  commission  or  authori^  exerctoed  im- 
der  the  United  States,  has  been  denied  by  the 
'   '     lent  complained  of. 


question,  other  matten  decided  by  tbe  slate 
court  snffldent  to  sustain  the  judgment  over 
which  this  court  has  no  jurisdiction,  tbe  judg- 
ment will  be  afflmted,  however  erroneouefythe 
fedenl  question  may  have  been  dedded. 

Mitrdoek  v.  Mmnpki*.  SO  Wall.,  685(87  U.  B., 
XXH,  444). 

iff.  CMtfJvttiM  Wait*  deUveied  the  opin- 
ion of  tbe  court: 

This  Is  a  suit  against  William  N.  HcTdgh, 
as  indorser  of  two  promissory  notes,  %ad  the 
matter  in  dispute  is  as  to  the  siifflcieiKiy  of  the 
notices  of  dishonor.  The  notes  fell  doe,  one  on 


Nom.— JTotlcc  af  demand,  iwifcyoiWMwt,  pnUtl, 
uh«nand  bow  (pCrm;  JTmrToritStoMtcOi  lo  lloWdaiis: 
'loHdqiii  at  to  grucs.    See  nal«  to  Bussard  v.  J>tTr- 

iog,  itrn.  s.  (eVbeat.),  vm. 

In» trmudertoiwMlttr  litOorter  retelom  moUmV 


£72 


lotHnscm, «  O.  &  (1  How.),  aa. 


Ai.i.BH  T.  HcYeIOH. 


48$-4ST 


}  his  white  Mrvaiit,  and 
l<  At  iBoe  on  Um  trial  wu  as  to  whether  Uie 
kon  at  whldi  the  notice  was  left  was.  In  fact, 
Ac  dtreOUw  of  UcVei^  at  the  time.  Upon 
Mi  pdnt  McTelKh  teooeed,  in  mibfltanix,  tiiat 
MMOMtime  prenous  to  the  34th  of  Haj,  1861, 
kc  loil  hi*  fsmilv  to  hla  farm  in  Citlpeper 
Omatf,  Va. ;  that  be  remaloed  at  his  home  in 
Akoadria,  until  after  th«  militarr  forces  of  the 
Uoikd  Slaiea  took  poaandoD  of  the  city,  which 
m  die  S4ih  of  Hay;  that  on  the  80th  of  Hay, 
■dtfSMM  from  the  United  Slates  authorities, 
hi  left  hn  borne  and  went  witliin  the  confeder- 
a>  Ifaei  to  Join  his  family,  with  the  iotentioD 
<f  BotretonungHOkuig  u  the  city  remained  In 
Ac  iiimimIiiii  of  the  Untl«d  Btaies,  which  be 
NBMMd  woold  be  but  a  short  time;  that  he  left 
tiHiboitBeawhite  woman  about sereoty years 
d  tfc,  who  had  been  formaay  Teanhls  serr- 
Mi,  tad  iluee  colored  aervanta,wno  were  slaves; 
ikMkedid  not  discbarge  his  white  servant  but 
■triMd  her  to  go  to  the  country;  that,  on  leav- 
iqihcbadgrat  doubts  whether  be  would  ever 
•H  Us  ptopertT  in  Alexandria  again;  that  he 
r^viaed  with  his  family,  in  Culpeper,  until  the 
Mat  1061,  wbm  he  removed  to  Itichmond  and 
fanned  in  boaiaesi  there,  and  that  he  remained 
aRkhnund  until  1874,  when  he  returned  with 
lit  bBOy  to  Alexandria. 
Ai  the  doae  of  the  testimony,  the  court,  -'"-  - 


■aanltT  < 
r«lch,&ai 


"If 

- ,,    -     .         .     Tto 

ta  the  ttote«  sued  on,  WUIiam  N. 


■«■  liBaelf  wf^ifit  the  confederate  military 
IsHwiA  the  intcDtion  of  not  returning  W  A\ex- 
■Ma  doitef  its  occupation  by  the  United 
^BM  forces,  and  accotillnely  remained  with 
^  IsbIIt  ouuUuuonsly  within  the  confederate 
wl^j  Bam  Ibraaghoat  the  whole  period  of 
'itewsr,  aadcHd  not  return  to  Alexandria  with 
-■bBilyniitaibe  year  1874;  that  such  absence 

*  Ar  — mrity  of  Mid  notes,  respectively,  was 
o^ra  or,  bv  the  exercise  of  reasonable  dill- 
paa.  Most  have  been  known  to  the  Exchange 
^k  of  VlrgiDia,  at  Alcxacdria;  that,  at  the 
Mt  tf  cmU  niMariiy,  the  armed  forces  of  the 
**"""  ■  ~"  and  of  the  Confederate  Slates 

h  other  on  lines  immediately  in- 

C  between  the  City  of  Alexandria  and 
*—  T  N.  HcVeigh,  so  as  to  cut  off 
__.  _  tnal  intercourse  between  the 
■»  ^d  locli  intervention  continued  down  to 
'  »  fad  of  the  war,  the  notice  of  dishonor 
t.wa  t>y  the  notaiial  oeitiflcateB  of  protest  is 
n  -lihiiciT  to  Hx  the  lUUUty  of  WUIiam  N. 
■cT^fh  ■•  indoner,  and  the  Jury  must  find 

Tlfata 

MSWH 

*  ai  (XXT.,  110],  and  which  we'h^ld  did 
'S  pMasM  a  federal  qoeMim.  The  only  ditter- 
^f*.  «««■  la  langnage,  between  the  untrue- 
!^  Is  fh«  two  ciMi  coaslBls  in  what  Is  said  in 
^  akH  ih«  aatabUahment  and  maintenance 

„ <rf  military  forces  and  the 

(rfactoal InlestJODiie,  which  wasttot 
Act.  Zfo  tmponaiMe  was  given  in  the 
Ono. 


argument,  however,  to  this  diflereuoe,  and  it 
may  as  well  be  said  now,  as  it  was  before,  that 
■•  AU  the  court  below  decided  was,  that  t^  the 
mieral  principles  of  commercial  law,  if,  dur- 
ing the  late  civil  war,  an'indorser  of  a  promis- 
sory note  abandoned  his  tesideoce  in  loyal  ter- 
ritory, and  went  to  reside  permanently  within 
the  confederate  lines  before  the  note  matured, 
a  notice  of  protest  left  at  his  former  residence 
in  the  loyal  territory  was  not  eufSdenl  to  charge 
him,  if  his  change  of  residence  was  known,  or 
by  the  exercise  of  reasonable  diligence  might 
have  been  known,  lo  the  holder  of  the  note 
when  it  maturec^."  Under  the  question  raised 
by  the  charge  as  given,  therefore,  we  have  no 
Jurisdiction. 

But  the  plalntifF  asked  of  the  court  certain 
inatmctdonH.  which  were  not  given,  and  error 
is  assigned  for  this.  The  fourth  of  these  re- 
quests presents  all  the  questions  relied  on,  and 
was  as  follows: 

"  If  the  Jury  believe,  from  the  evidence,  that 
the  notes  sued  on  were  discounted  by  the  Ex- 
change Bank  of  Virginia  at  Alexandria,  t>efore 
their  maturing  or  that  they  were  renewals  of 
notes  theretofore  discounted;  that  at  the  time 
of  discount  the  makers,  Indorser  and  indorsee 
were  resident  of  said  city;  that,  before  the  ma- 
turity of  the  said  notes,  the  federal  forces  bad 
taken  permanent  posBCssiun  of  said  til}?;  that, 
after  such  possession  the  indorser,  William  N. 
HcVeigh,  left  his  residence  in  said  city,  with 
the  intention  of  returning  thereto,  and  went 
within  the  confederate  lines  to  Join  bis  family, 
at  the  time  visiting  in  the  County  of  Culpeper; 
that  the  said  indorser,  at  the  lime  the  aaia  notes 
respectively  became  due,  was  within  the  con- 
federate lines  in  adherence  of  the  Southern  Con- 
federacy in  obedience  to  the  Y irnnla  Ordinance 
of  Sece^lon,  the  court  instnicts  the  Jury  that  the 
said  Ordinance  of  Secession  was  of  no  binding 
force  or  obligation;  that  neither  the  Procla- 
mations of  the  President  of  the  United  States, 
issued  In  April.  1861  [13  Stat  at  L.,  13581,  and 
August  16,  1861  [12  Stat,  at  L..  1362],  nor  the 
existence  of  the  war,  nor  the  Ordinance  of  Se- 
cession ot  the  State  of  Virginia,  obliged  the  said 
Indorser  to  be  absent  from  his  residence  in  Alei- 
iT  relieved  the  holder  of  said  notes 
i^himnoticeot  thedishonorand  pro- 
)i;  that  such  absence  was  voluniaiy, 
affect  the  rights  and  duties  of  the 


andria, 

fromgiv 
test  thei 
and  did 


andria,  and  had  not  acquired  a  domicil  eliie- 
whero,  and  thai  the  notes  sued  on  were  duly 
dishonored  aUd  protested, and  on  the  day  there- 
of, notice  of  such  dishonor  and  protest  was  left 
at  the  TCHldence  of  the  Indorser  In  Alexandria 
with  hiawliite  servant  In  charge  of  the  same, 
such  notice  was  sulflcient  lo  bind  the  indorser, 
and  the  Jury  must  And  for  the  plaintiff,  if  they 
further  believe  frum  the  evidence  that  be  la  tbe 
bonajliie  bolder  of  said  notes." 

The  only  point  oresenled  by  this  request, 
not  disposed  of  by  uic  charge  as  actually  in  vcn, 
is  that  which  relates  to  the  Ordlnanoe  of  Scces- 
dOD  and  the  Proclamations  of  the  President. 
The  plaintiff  clsitned  no  "title,  right  privilege 
or  immunity,"  either  under  tbe  OraIiiaiic«  or 
tbe  FrodamatioDS.  Neither  did  tbe  defendant 


•^Ic 
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SCPBBIIX  COUBT  OF  THB  UbiTBD  STiLTEB. 


The  issue  In  tho  case  wu  as  to  tbe  fact  of  a 
change  of  resideDce  bj  the  delendant,  not  as  U> 
^lispowertomakeacbaDKe.  Tbe  plaintiff  did 
not  claim  tbat  by  reaaoD  of  the  Ordinance,  or  tbe 
Proclamation,  or  even  tbe  existence  of  actual 
Tvar,  tbe  defendant  wae  prerented  from  aban- 
doning hfs  home  in  Alexandria,  and  taking  up 
anotber  inside  the  confederate  lines.  Neither 
did  the  defendant  claim  that  tbe  Ordinance,  the 
Proclamction,  or  the  war,  of  tbemselvea,  made 
Che  notice  left  at  hla  former  home  Inaiifflcient. 
The  ultimate  fact  to  be  determined  was,  wheth- 
er, when  the  notice  was  left  at  the  house  former- 
ly occupied  by  tbe  defendant,  it  woa  left  at  his 
place  01  residence.  As  the  case  stood  upon  the 
evidence,  the  Ordinance  of  Secession  and  the 
,.__,  Proclamations  were  in  no  way  involved.  The 
'^  -i  plaimiff  claimed  nothing  under  them,  neither 
did  the  defendant.  Hie  ctarge  in  respect  to 
them,  as  requested,  was  therefore  immaterial, 
and  was  properly  refused.  As  this  presented 
the  onlviederal  question  in  the  case,  and  it  was 
correctly  dlspos^  of,  we  comiot  consider  the 
other  errors  assigned.  Murdoek  t.  Mfmphit,  20 
WaU.,  590  [87  V.  8.,  XXn.,  429]. 

Tfie  judmnera  of  the  Supreme  Court  of  Ap- 
pealt  of  Vxrginia  it  qginned. 

True  oopf.    Test : 

James  H.  UoKenner.  Clerfc,  Bup.  Court,  U-  8. 

ated-111  U.  a,  T». 


LEMUEL  J.  DAVIS  et  ak,  Plf«.  in  Sir.. 

STATE  OF  SOUTH  CAROLINA. 
(See  S.  C  IT  Otto,  tm-tm.) 
of  eaute*  ofottM  U.  8.  ManfuiU,  and 


ie$<uatt 


their  dtpiUie* 
L.J  "^- 

L  Section  MS,  B.  S^  wlikib  provides  tor  the  re- 
moval ot  oertaiD  prcaeoutlon*  (ram  aState Court 
to  ■  Fedsial  Court,  emtiraoee  the  case  ot  Cnlted 
States  Hanbak  \^  their  deputleB  or  aWManta. 
when  ther  are  eoffaced  in  toe  servloe  ot  prooeoa 
I i.—.i...——...  — .1 id  oi  vfolatkin 


>r  urtics 
r  &e  Unit 


United  81 


__jilforUi6ar 

of  tbe  ntveoue  laws  i 

aiiiei    ■    ■■ 

lawfully) 
-dal  dutr. 

a.  Where  tlie  proBeoutloa  Is  removed,  tlie  Jurto- 
diotkin  of  tin  (icoutt  Court  oompletely  vests,  and 
tliat  of  tbe  State  Court  oeuee  oltOKether  and  there 
can  be,  oonsequentlr,  no  bresofa  of  tbe  ball  trand  In 
not  appearing  in  tho  Slate  Court,  and  proceediags 
to  f  ortelt  It  and  render  Judgment  upon  It  sgolnst 


•  byQitt  oonrtwere  mron  n 


ArvaeA  by  plain  _  

Leavt  to  fiU  bri^  gramitd  to  i 

trmr  Mar.  SO,  1883.     Dedded  Apr.  tS,  im. 


South  Carolina. 

The  history  and  facta  of  the  case  appear  in  Ik 
opinion  of  tbe  court. 

Mr.  8.F.PliIlllpB.  8Meilor-Om.,iottUiar 
fffs  In  error. 

Mr.  C.  R.  MiUi,  Atty-Oen.  qfBouA  CtnUna, 
for  defendant  in  error. 

Mr.  Jiutiee  H»ttliewa  delivered  tbe  i^inion 

of  the  court : 

Lemuel  Davis  was  Indicted  for  tbe  mmila 
of  one  Hall  In  tho  Court  of  Ooieial  fli'nioni 
for  the  County  of  Spartanburg,  in  South  Car- 
olina, in  July,  1876 ;  and,  being  in  custody,  it 
was  ordered  by  the  court  that  be  be  enlaigKl 
OD  giving  bail  for  his  appearance  at  Ihe  ceil 
term  of  the  court,  It  being  required  that  ibe 
bond  should  contain  a  condition  that  it  fbonkl 
be  forfeited  In  case  tbe  prisoner  should  te 
ordered  beyond  the  limits  of  the  State  bj  tte 

§  roper  ^utliority  of  the  Army  of  Ihe  UDiuu 
tatee.  He  entered  into  a  recognizance  tcccni 
fngly,  tbe  other  plaintiffs  in  error  being  his 

Tbe  prisoner  thereafter  presented  to  tbe  Cir- 
cuit Court  of  the  United  States  for  Ihe  Ditiiia 
of  South  Carolina,  a  petition,  which  is  set  cm 
in  record,  as  follows  : 

"  United  States  of  America, 
Jhttricl  of  tiouth  Carolina,  I'bvrOi  Cirevil: 

To  the  Judges  of  the  Circuit  Court : 

The  petition  of  Lemuel  J.  Davis,  corporal  of 
Company  K,  18th  U.  S.  Infantry,  shows; 

That  some  time  in  February,  ISTQ,  he  wss 
detailed  to  serve  as  one  of  a  giuid  of  United 
States  soldiers  to  aid  DeptiR''  Haiabal  Jbko 
Jorrctt  in  making  the  arrat  ol  one  Brandy  Hall 
under  a  warrant  Issued  by  a  U.  S.  Comnii»oeer 
for  violation  of  iDtemat  revenue  laws  as  a  dis- 
tiller. 

That  said  guard  of  U.  8.  soldiers  consisted 
of  two  men  under  the  command  of  First  Lieu- 
lenant  W.  A.  Miller,  18th  U.  8.  lufantn.  Thai 
said  guard,  under  command  of  said  Ijeutenani 
Miller,  proceeded  with  Depn^  Marshal  Jsmn 
Jarrett  to  the  house  of  said  Brandy  Ball,  fci 
the  purpose  of  arresting  blm.  Tbol,  for  the 
purpose  of  making  Ihe  arrest,  the  bouse  of  saic 
Hall  was  surrounded.   This  petitioner  was  at 


Hon.— BMwnol  qf  acMoM ;  oeUona  00011 


-_ __,  jeitonoved^ltlioiich 

M  indlviduaUraDd  soiw>t  tobeneldas  a 

Joer :  ss.  a  suit  against  a  pmrtmaiitfir  for 

wTODSful  reruaal  to  deUveca  letter,  or  toieoover  of 
A  o«dieotoT  ot  Intenial  revalue  monein  lllegiallr  ex- 
aotad,  or  an  aotioo  ot  alaiider  aga&MC  a  revenue 
oOioer.  ButDw  v.  Miller^  WooAk  nO;  Wanier  v. 
FOwler,  4  Bhtohf.,  8U:  Tan  &ndt  v.IbxwelL  » 
Biatoht.,  40:  BattOo.  v.  Wilkinson, 8  BJatohtTWi 

fmb.  V.  Die&i,  n  u.  B„  xnn^  614. 

The  right  to  leoMve  is  given  wtttKivt  regard  to 
-espeoae  or  InaonvCDlenoe,  or  amount  In  oontro> 
venr.  Wood  r.  Hatttwwa,  S  Blateb(„  an. 

Criminal  caaasai*  nmovable  vbare  Iba  defenae 
Mtoea  under  a  law  trf  the  United  Statea.  State  v. 
Davis,  UB.CBn;midlerv.  Batterlkeld,  3  Wooda, 


lemoredassoon  as  warrant  is  Imied,  and  the  fi 
ttterprooeedtogaliBd  in  United  States  court.  So 
V.  Port,  8  Fed.  Bep.,  IIT ;  State  r.  BoUoa,  11  F( 


Port,! 

IP.,  a*. 


H^l 


se  Is  tetnoved.  H  uiwt  tie  deter 
a  tbe  law  of  the  8CaMk    Taiot* 


i aooordlng  to  tbe  law <rfaia 8CaMk  Ttamt* 
—  /.  DaWflDO  U.  8..  XXT.,  tU;  Oeorgb  v 
O-Qiadr.  8  woods,  tm. 

A  penon  indloted  tor  malntainbig  a  nulMace  uo 
der  tbe  lawa  ot  a  State  oannot  ramow  the  art 
Com. T.  OHer.M  Han., n4. 

A  pwami  Indloted  In  a  slate  oouit,  tor  an  act  doD 
under  oador  ot  tbe  revenue  Iaw%^mar  renove  tb 
oaaa.  Tcpneasae  v.  Davta.  lOO  C.  S^  ZXT.,  «4f 
Slate V. BoASia, n H. a. OOj  FlndleTT.  aattCTlIeK 
8  Woods, sot:  Oeogia  v.  O'dtadrTawoada,  4Ml 

Anr  law  prortdlng  for  tbe  aifiiiisil  ud  ccilr< 
tlonof  ataxtoMf  theexpenaeaot  go  vmneot  i 
a  revenue  law.  Warner  v.  Fawltr,  f  BlalmhT  311 
Terton  T.  BUbs^  Wotiw.,  im 

i«j  r.  s 


Datib  V,  South  CABOUirA. 


tafld  it  the  tMck  door  of  tbe  house  for  the 
poipOM  of  purdiw  the  suae,  and  preveDting 
tkecMape  ^  mU  HalL  That  the  deputj  idat- 
dal.  Jwnit,  went  to  the  front  of  tbe  oouae  for 


tkr  ponwe  of  etCecllng  an 
hf  nid  HalL  That,  at  the  time  he  did  so  and 
rtile  TOUT  petttjooer  vaa  guarding  the  back 
door,  aid  Hall  made  hi*  etcape  through  a  hule 
it  (be  Mde  of  tbe  house  near  where  petitionr- 
m  flaading,  sprang  rait  bim,  frightening  h 
kone.  and  accue&tljr  dischaiging  bis  piece. 

Tbat  b7  the  dtadtarge  of  his  said  piece  tt 
■id  Hall  was  diot  and  mortallj  wounded,  and 
wtaeqneirtly  died  of  said  wound.  Your  peti- 
liata  Aowa  that  at  ttte  time  of  said  accident 


•l-aod  joorMtitioner  is  in  no  way  respooBlble 
ihoefor.  Your  petitioner  shows  tbit  be  lias 
b(ra  arrvflUd  ana  bound  over  for  tr^iJ  In  the 


Tksi  an  indictment  by  the  gra^  J  Jury  of  that 
omaiy  for  murder  was  found  at  the  August 
Tamof  Mid  court  against  your  petitioner,  and 
'nooT  peticioDer  was  put  upon  bis  trinl  theron. 
Tbai  Ibe  jury  before  whom  he  was  tried  found 
'ooi  pMitioner  guilty  of  ma;:!(laughter.  That 
iketoort  thereupon  set  aside  said  verdict  and 
(Tinled  a  now  trial.  Tour  petitioner  Bbi„-a 
tku  be  b  illeisallj  and  unlawfully  neld  for  uial 
ndet  the  order  of  said  court,  and  prays  your 
ii»ar  to  grant  a  writ  to  remove  saia  cause  for 
uW  in  tbe  Circuit  Court  of  the  United  States 
(cr  the  District  of  South  Carolina,  now  being 
Md  J  Colombia  in  said  State. 

(^i|;Iled)  Lemuel  J.  Davis. 

f^nooally  appears  before  me,  Corpora!  Lem- 
•cl  J.  Davis,  who,  being  duly  sworn,  deposes  aod 
K;ilhei'x>ve  petition  la  true  of  hisownknowl- 
«ap'.  Lemuel  J.  Davis, 

^vo^l  and  mbacribed  before  me  tbe  secoad 
dsT  of  Dcrember.  A.  D.  1876. 

Ideal  of  CooTtl  J.  E.  Hagood, 

d  C.  C.  a.  8..  DitL  ^B.  C" 
"Ciuwd  StMea  of  America, 

Dutrift  cf  Smtli  Carelina,  Fhttrtk  Cirtuil: 
ErparH,  Lemoel  J.  Davis,  )  Petition  for 
I'M  I'.  S.  Infantry.         )        habea*  eorpua. 

I  eer^Hj  tbat  I  bare  represented  the  petition- 
••  qn  Ua  trial  at  Spartanburg;  that  I  have 
•snaad  tbe  proceedings  agamst  bim.  and 
k«ti  (wrfnDy  inquired  Into  aU  the  maltera  set 
!  «^h  la  Ibe  petition  of  the  »ald  Davis,  and  be- 
itm  Uwm  to  be  true.  Wm.  G.  Earle," 

Om  the  heeling  of  this  petition,  December  4, 
VfJi,  it  waa  oedned  by  the  court  that  a  writ  of 
■  AorpM*  ewm  eatiaa  do  iaaoe,  to  be  served 
-4tag  lo  law  on  the  clerk  of  the  Circuit 
I  (or  t^Mftanburg  County,  and  that  tbe 
^■^al  do  take  said  Cmporal  Lemuel  J.  Davis 
kna  Us  ctMody,  to  be  dealt  with  according  to 

Oa  Ibeb  U,  1877,  an  order  was  made  by 
te  Chcvlt  Judge  for  the  County  of  Spartan- 
kvc  la  tbe  OoDit  of  Geneisl  ScmIods,  reciting 
thtfteidlLemodJ.  DarU  had  f aUed  to  an- 
^«  wh^  caDed  aocOTdlng  to  his  recogalunce, 

<  fctrlBg  |>roc«es  agalniit  him  and  his  sure- 

_^  __j  -"-loweensa  why  Judgment 

d  aaifist  them  and  their 

■  adjudged  to  be  for' ' 

•  17  OtTO. 


The  plaintUTa  Id  error  accordin^j  appeared 


States  by  tbe  proceedings  recited,  by  reason 
whereof  the  said  Lemuel  Davis  was  not  bound 
to  appear  for  trial  In  the  Court  of  Oeneral  Ses- 
sions for  the  County  of  Spartanburg  and  that, 
consei^uently,  there  bad  been  no  brutch  of  the 
condition  01  the  recognizance. 

Upon  this  return  to  the  rule  to  show  cause. 
Judgment  was  rendered  afiainst  the  plaintiffs  in 
error,  which  on  appeal  to  the  Supreme  Court  of 
the  State  was  affirmed.  To  reverse  tbat  Judg- 
meot  the  present  writ  of  error  Is  prosecuted. 

The  learned  Attorney-General  of  tbe  State  of 
South  Carolina,  who  appears  here  on  the  part 
of  the  State,  very  properly  waives  all  questions 
arising  iu  tbis  case  wmch  are  covered  by  the  de- 
"'sion  of  this  court  in  Tmn.  v.  DatU,  100  U. 

.  287  [XXV.,  948]. 

He  seeks  to  distinguish  the  present  case,  bow- 

'er,  from  tbat,  upon  its  circumstances,  and 
claims  tbat  Davia  was  not  entitled,  by  virtue  of  [800] 
the  capacity  in  which  be  was  acting,  to  the 
benefit  of  eection  648  R.  S.,  and  to  that  end 
maintains  tbe  proposition  that,  as  tbat  section 
applies  only  to  ofBccrs  appointed  under  or  act- 
ing by  authority  of  any  revenue  law  of  tbe 
Unilcd  States,  or  any  person  actins  under  the 
autbority  of  such  olHcers.it  cannot  De  extended 
'"  embrace  the  case  of  United  States  Marshals 
their  deputies  or  assistants,  even  when  they 

B  engaged  in  the  service  of  process  Issued  for 

e  arrest  of  parlies  accused  of  violation  of  tlie 

renue  laws  of  the  United  States. 

In  our  opinion,  the  distinction  cannot  De 
maintained.  A  Marshal  or  Deputy  Marshal  of 
the  United  Stales  is,  it  is  true,  not  an  officer  ap- 
pointed under  a  revenue  law;  but  when  engaged 
offlclally  iulawful  attempts  lo  enforces  revenue 
law,  by  the  arrest  of  persona  accused  of  offenses 
against  It,  he  is  an  ofUcer  acting  under  the  ait- 
thority  of  that  law;  for  it  is  that  law  under 
which  Is  issued  the  process,  which  constitutes 
his  authority  for  his  official  action.  There  is. 
Indeed,  the  general  law.  prescriblnc  tbe  nature 
of  his  duties,  which  requirea  him  mitbfully  to 
execute  all  lawful  process  placed  In  his  bands 
for  that  purpose:  but  wbenprocesa.  Issued  un-  . 
der  a  particular  law,  is  lawfully  issued  to  him 
for  service.  In  executing  it,  he  is  acting  under 
the  authority  of  tbat  uiw.  without  which  the 
~    icesB  would  not  be  valid.  It  Is  that  law  which 

would  be  compelled  lo  rely  on  as  his  Justifl- 

doti  if  he  was  sued  as  a  trespasser  forezecut- 

j  the  process  issued  for  its  enforcement.  And 
tbe  protection  which  the  law  thus  fumldies  to 
the  marshal  and  bis  deputy,  also  shields  all  who 
lawfully  assist  Ii'th  in  the  performance  of  hla 
official  duty.  It  Is  not  questioned  that  Davis 
was  acting  in  that  capacity.  It  is  true,  he  was 
a  non-commissioned  officer  in  tbe  army,detailed 
as  a  guard  in  aid  of  the  Marshal,  and  actine  as 
one  of  his  pone  eomilatuM;  but  tbU  was  before 
such  service  became  unlawful  by  the  passage 
of  the  IQth  section  of  the  Army  Appropriation 
Act  of  June  16, 1878.  Supp.  R.  S.,8«li  308tat. 
atL.,  14S. 

The  prosecatlon  agdnst  Davis  waa  removed 
Into  the  Circuit  Court  in  strict  compliance  with 
the  statute.  His  petition  set  ont  the  necessary 
facta  showing  that  the  homicide  which  was  [WIIJ 
charged  against  bim  ai  a  crime  took  place  while 
£7& 
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be  wu  in  dlscbance  of  his  official  du^i  it  -was 
veiifl«d,  and  certified  as  required  by  law.  Tbe 
writ  of  AoAm*  corpus  oum  eavMa,  wUch  was  is- 
sued upon  it,  was  the  writ  prescribed  by  the 
Act  of  CoDgKaa  ia  cssee  of  tbat  descripttOD,  a 
dupHcsta  of  which  it  requires  shall  be  delivered 
to  tbe  clerk  of  the  State  Court;  and  thereupon 
the  statute  declares  that  it  shall  be  the  dut^  of 
the  State  Court  to  sta}'  all  further  proceemugs 
in  the  cause,  and  the  proeecution,  upon  delivery 
of  such  process,  sliall  be  held  to  be  removed 
to  the  Circuit  Court,  and  any  further  proceed- 
ings, trial,  or  judement  tberdn  In  the  State 
Court,  shall  be  void. 

When,  by  virtue  ottbeynilot  habeateor^tu, 
tbe  prisooer  was  taken  into  tbe  custody  of  tbe 
Marshal,  tbe  jurisdiction  ot  the  Circuit  Court 
of  tbe  United  States  of  bis  person  and  of  the  in- 
dictment usinst  him,  was  completely  vested, 
and  tbat  ofthe  State  Courts  ceased  altogether, 
Tbe  recognizance  was  an  incident  and  fol- 
lowed the  principal  case.  The  obligation  to  sp- 
pearwas  transferred  with  tbe  cause,  and  he  was 
no  longer  bouud  to  answer  in  the  court  of  orig- 
inal jurisdiction.  It  would  have  been  unlaw- 
ful for  his  bail  to  have  surrendered  him  to  that 
tribunal.  They  were,  consequently,  discharged 
from  the  obligation  of  tbe  recognizance,  so  far 
as  It  required  them  to  do  so,  or  to  answer  for 
thcdefauit.  Tberewas, consequently,Dobreach 
of  the  bail  bond  in  not  appeariof  In  the  State 
Court,  and  aU  proceedings  to  f  oiteit  it  and  ren- 
der Judgment  upon  It  against  tbe  sureties  were 
coram  non  judiee  and  void.  The  right  to  pro- 
ceed upon  it  at  all  against  bfm  or  tbem  passed 
from  the  State  Court  with  the  transfer  of  Its  ju- 
risdiction over  the  person  of  the  prisoner  and 
the  indictment  against  bim. 

Th^  judgmejit  of  Ou  Supreme  Oourt  of  ba\^ 
CartMiut  U  ac«irding.y  rewraed,  and  the  caute 
ii  remanded,  icith  inttruetiom  lo  enter  a  judg- 
ment receriing  tke  judgment  of  Oie  Oireuil  Court 
for  Vie  County  of  Spartanliurff,  and  directing 
Oiat  court  to  ditmiet  the  proceeding  upon  the  re- 
eoffnitaneefor  iraniofjvriidiciioa. 

Hi*,  aecordingly,  »o  orHend. 

True  oopy.  Test ; 

James  B.  HoKeoney,  Oerk.  Sap.  Court,  U.  8. 


JOHN  B.  8LAW80N.  Appt., 


(Beo  S.  C,  IT  Otto,  (MB-SSG.) 


1.  In  BO  aottoQ  for  the  Infrlnsemeat 

lent.  If  ther  are  votd  because  the  devl 

e  deacribed  therein  Is  not  pateetable,  it  Is  the 


SK: 


2.  A  patent  whleh  oonslBtB  merely  In  putting  an 
addlttonal  pane  of  glasiintbefaraboiinaE&eet 
car  or  omnibus  oppnalte  tlie  side  next  tbe  driver,  so 
that  the  posKosen  oan  aee  the  Interior  of  tbe  tkix 
ttaroush  It,  Is  void  tor  want  of  InveatiOD. 

8.  A  niteiit  tor  simply  tbe  mpung  of  an  aperture 
In  the  lop  ot  the  fare  box  and  tordoK  the  r>y«  ot 
the  bead-lamp  tbrouah  It  into  tbe  box.  by  means  ot 
a  reflector,  doea  not  fiivi^vp  Invention  and  In  void. 
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I.  This  oourt  wm  take  ludidol  soUoe  tbat  dettaM 


__  _     the  Eastern  District  of  Kew 

York. 
Tbe  tdshoy  and  fiwta  appear  in  the 

Statonent  of  tbe  case  by  3tr.  Juttiee  Woods: 

This  was  a  suit  brought  by  John  B.  SlawBon, 
tbe  appellant,  to  reetr^  the  Infringement  d 
two  letters  potent,  one  granted  to  him  as  inveol- 
or,  and  the  other  held  and  owned  by  bim  asas- 
si^ee  of  the  bventor. 

The  one  first  mentioned  was  a  re-lsaue  dated 
January  24,  1871.  Tbe  invention  therein  de- 
scribed was  an  improvement  in  fare  boxes  fta 
receiving  tbe  fares  of  passengers  in  omnibuEef 
and  street  cars. 

The  specification  described  the  ordinary  fan 
box  used  in  street  cars  and  omnibuses,  consist- 


speciScatioD  declared,  was  so  arranged  tbat  ihc 
passenger  deposited  bis  fare  in  an  aperlme  ir 
the  top  of  tbe  upper  apartment.  It  fell  upon 
and  was  arrested  by  a  movable  platf  onn,  whidi 
constituted  at  the  same  time  tbe  bottom  of  ibe 
upper  apartment  and  the  uip  of  tbe  lower.  Thlt 
putform  turned  on  an  axis  acted  on  by  alever. 
Wben  turned,  the  fare  fell  into  the  lower  apait- 
meot,  which  was  a  receptacle  for  holding  thi 
fares  accumulated  during  the  trip.  Upon  with- 
drawing the  lever,  tbe  plMform  resumed  its  hor 
Izontal  poaltiou,  ready  to  arrest  the  next  fan  . 
deposited.  Tlie  upper  apsTtment  had  a  gjtut  • 
panel  on  the  side  next  ine  driver,  so  that  he 
could  see  the  fares  as  tb^_  were  aeposited  by 
the  passeugers.  This  contrivance  enabled  the 
passenger  to  pay  his  own  fare,  and  fumisbeda 
place  of  safe  deposit  for  it,  so  that  it  could  net 
be  abstracted  by  the  driver.  It  enabled  (be 
driver  to  scrutinize  the  fare  after  it  was  de- 
posited by  the  passenger,  and  see  that  it  was  the 
proper  amount  end  in  genuine  coin  or  tickeCi 
before  it  was  passed  into  the  general  receiving 
box. 

The  improvement  described  in  tbe  patent  a»- 
sisted  in  the  insertion  of  a  glass  panel  on  tbat 
side  of  the  upper  apartment  of  the  box  next  to 
tbe  inside  of  the  car  or  omnibus,  and  opposile 
to  the  glass  panel  next  the  driver,  so  that  when 
tbe  fare  was  temporarily  arrested  in  tbe  um>er 
apartment,  the  passenger  could  see  and  exam- 
ine it  before  it  was  passed  into  the  lower  or  le- 
cclving  apartment.  The  specification  declared: 
"By  this  means  disputes  and  contentions  are 

Srevented,  as  to  tbe  sufficiency  of  the  amount 
epoeited  to  pay  the  fare,  or  as  to  Uie  cenuinr- 
ness  of  tbe  money  or  tickets  used  for  tbat  pur- 
pose. It  also  enablee  the  passenger,  when  be 
has  unintentioDally  deposited  more  than  the 
amount  of  his  fare,  to  call  the  attention  of  the 
driver  to  that  fact,  so  tbat  be,  should  the  pas- 
senger require  the  dlfterence  to  be  paid  boc2  to 
him,  may  report  the  case  to  the  propiiettv  or 
his  agent  on  reaching  the  end  of  the  roote,  who 
will  then  pay  tbe  difference  to  the  poai 
who  for  this  purpose  must  ride  to  the  o 
the  end  ot  the  route," 
Tbe  claim  of  the  psUot  WW  Ihm  stated: 

itt7  r.  8. 
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"A  fan  box  luvliig  two  companmeDts,  into 
one  of  wUch  Uie  fue  ia  lint  deposited  and  tem- 
ponrilj  airated  previoaalr'to  its  being  depos- 
Krd  b  tiw  other,  wlwn  the  former  ia  proviiled 
TTili  openingB,  corered  or  protected  ij  trans- 
pomt  DMdw  or  devlcea,  ao  anBoged  that  tlie 
pagKuer*  can  see  Uirou^  one  and  tlte  driver 
or  cooanctor  throusb  the  other,  In  the  manner 
pitia.nijitiij  as  ana  for  the  puiposw  set  forth." 
The  other  patent  set  up  in  the  bill  of  com- 
pblDi  wat  granted  to  Elijah  C.  Middleton,  aa- 
^BM  of  James  F.  Wincnell,  and  bf  the  for- 
arr  aadned  to  comjdaloant.  It  bore  date  De- 
vmher  19, 1871.  It  aim  was  for  an  Improve- 
■eat  in  fare  boxes.  The  speciflcation  declared 
M  loOowa:  "  This  Improvement  relates  to  the 
■ode  of  tUominating  the  interior  of  a  fore  box 
,  it  rtnet  railvaj  cars  or  other  Tehicles  when 
<  vd  during  the  night,  aad  It  coDsists  in  the  con- 
KiKtiaa  M  the  fare  box  with  suitable  openings 
ud  icOeclors.  arranged  and  adapted  to  receive 
H^  fracD  the  ordinarj  head  lamp  placed  above 
Ik  Ure  box.  instead  of  requiring  a  separate 
IS  heretofore. ' 


kmiotDi 
iWnec 


utiaU;  thus:  the  ordinary  fare  box 


bc(  of  the  lamp  chamber.  TheorldceUcloeed 
wilk  s  abeet  of  ^asi.  to  prevent  an;  access  to 
Ik  ttn  box  by  that  waj.  ImmedialelT  above 
tke  nttn  tbere  ia  idac«d  in  the  luof  of  the  lamp 


u  be  thmwn  Ihiou^  &e  orifice  Into  the  upper 
^anmurt  of  tlie  fare  box,  in  which  the  fare  is 
*mpontQj  depoaited.  The  claim  waa  stated 
■  foBawa:  "lighting  the  interior  of  afarebox 
tf  Bight  bf  U^t  obtained  from  the  bead  lamp 
(<the  ou*  thrown  bj  a  reflector,  I,  through  an 
yiaf,  H,  in  the  bead  lamp  box,  into  the 
rimJMj  for  the  lemporarr  detention  of  the  fare 
tat  iMpedfan,  mbsiantiaUj  In  the  mannerand 
fir  Ike  purpoae  aet  forth." 

TW  antwer  denied  infringement  of  either  of 
Or  impmrnDoit*  deacribed  in  the  letten  pa- 
int, d^iied  that  the  penons  therein  named  as 
Ik  flrM  in  renters  of  aald  ImprovementB  were  In 
-a  1  the  IbM  inTentoia  thereof,  and  averred  that 
" "  a  in  public  use  and 
more  than  two  jeara 
Mufc  the  qifrficationB  for  patents  therefor  were 
r«^ac(ivelj  made. 

I'tta  Am]  hearingfthe circuit' 

MHtaaafamlT 

'f  thr  patmt  lawa.    Prom  this  decree  the 
-*-' — 1  ha«  aiqwaled  to  this  court. 

-    "-• -—  —■——1  and'fOeorge 


delivered  the  opinion  of 

t  ioiktB  that  Uw  dismissal  of  a 

M  haaan  the  tnveittioot  deacribed  fn  the 
■Hto  «v«  BOt  patentable,  wbtB  no  auch  de- 
wmt  «n  aM  op  ni  the  aaawer,  U  of  donbtful 
17.  aad  ■  a  pcMlioe  unfair  to  the  com- 


The  practice  was  sanctioned  bv  this  court  in 
the  case  of  DuJibar  v.  Jfyura,  04  U.  S.,  187 

g:XIV.,84].  In  that  case  the  defense  set  up  in 
e  aiuwer  was,  want  of  utHit;  in  the  patented 
invention ;  that  the  patentees  were  not  the  first 
invenlora,  etc.  The  dicuit  court  rendered  a  de- 
cree fortlkecomplainantforalargeaum.  WbcQ 
the  case  came  to  this  court  the  decree  was  re- 
veraed,  with  directions  to  the  court  below  to 
diamias  tbe  bill  on  tlie  ground,  not  set  up  In  the 
answer,  that  the  improvement  describea  in  the 
patentauedondld  not  embody  or  require  inveu' 
don  and  was  not  patentable,  and  the  patent  was, 
therefore,  void. 

Andlnthe  case  of  Biwen  v.  Fiper,  SI  U.  S,. 
44  [Will  ,  SOS],  this  oonrt,  speaking  by  Mr. 
JtuUee  Swayne,  said :  "  We  inink  this  patent 
WHS  void  on  its  face,"  because  the  improvement 
deacribcdtbereinwasnotpatentable,  "ai^that 
the  court  might  have  slopped  short  at  that  in- 
Btrument  and,  without  looking  beyond  it  Into  ■ 
the  answers  and  testimony,  tu/i  monte,  if  tba 
objection  was  not  taken  by  counsd,  well  have 
adjudged  In  favor  of  defendant." 

We  think  the  pracdce  thus  sanctioned  Is  not 
unfair  or  unjust  to  complainants  In  suits 
brought  on  letters  patent.  If  letters  patent  are 
void  because  the  device  or  contrivance  de- 
scribed therein  is  not  patentable,  it  is  tlte  dutv 
of  the  court  to  dismiBa  the  cause  on  that  ground, 
whether  the  defense  be  made  or  not.  It  would 
HI  become  a  court  of  equltv  to  render  monev  de- 
crees in  favor  of  a  complainant  for  the  Infringe- 
ment of  a  patent  which  the  court  could  see  was 
void  on  its  face  for  want  of  invention.  Every 
suitor  in  a  cause  foiuded  on  lettraa  patent 
should,  therefore,  understand  that  the  question 
whether  his  invention  is  patentable  or  not,  la 
alwavH  open  to  the  condderation  tA  the  court, 
whetner  the  point  is  raiaed  by  the  answer  or  not. 

We  have  considered  the  alleged  improve- 
ments described  in  letters  patent  set  out  in  com- 
plainant's bill,  and  agree  with  tlie  conclusloD 
reached  by  the  drciift  court,  tbal  neither  of 
them  involves  invention,  and  that  both  the  let- 
ters patent  are,  therefore,  void, 

A  glance  at  the  specification  and  claim  of  the 
patent  granted  to  the  complainant  glawson, 
ahowa  that  (be  Invention  deacribed  therein  con- 
aista  simnly  in  the  placing.  In  the  ordinary  tare 
box  uaea  on  street  cars  and  omnibuses,  of  a 
glass  panel  opposlie  to  the  glass  panel  next  the 
driver,  usnally  luaertcd  in  such  boxes.  Tbe 
patent  does  not  cover  the  fare  box  ;  it  does  not 
cover  the  Insertion  in  the  side  of  the  fare  box 
next  the  driver  of  a  glass  panel,  nora  combina- 
tion of  these  two  elements.  It  conalsts  merely 
In  putting  an  additional  pane  of  glass  in  the  fare 
box  opponite  the  side  next  thedrivcr,  so  that  the 
passengers  can  through  It  see  the  interior  of  the 
Dox.  Bucb  a  contrivance  does  not  embody  or 
require  invention.  It  requires  no  more  inven- 
tion than  the  placing  of  an  additional  pane  ot 
^aasinashow  case  for  thedisplav of  goods,  or 
Qie  putting  of  an  additional  window  in  a  room 
oppoolte  one  already  there.  It  would  occur  to 
any  mechanic  enneed  in  conatmctillg  fare 
boxes,  that  It  mignt  De  advantageous  to  insert 
two  ^aas  paoea.  one  next  the  driver  and  the 
other  next  the  interior  of  the  car.  But  this 
would  not  he  invention  within  the  meaning  of 
the  patent  lav.  HotehUm  v.  Ortmutocd.  II 
Bow.,  S18 ;  Phmp*  V.  Av«.  »  How.,  197  [AS 
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U.  S.,ZV1,6401 1  DKnbarY.Myer$,iibitttpra. 
It  is  not  a  combuudion  of  the  fare  box,  bavliif 
one  ^laee  panel  with  an  additional  glass  panel. 


bat  a  a  mere  duplication  of  the  glass  panel. 
DoubUess,  a  fare  box  with  two  glass  panels,  ar- 
ranged asdescribed  in  tbe  patent,  is  better  than 
a  fare  box  witli  only  one.  But  it  is  not  every 
improvement  that  embodies  a  patentable  inven- 
tion. Thismlewaafairly  illustrated  in  the  case 
of  mmpton  V.  Woodman,  10  Wall,  117  [77  U. 
B.,  XIX.,  866],  iu  which  it  was  held  that  where 
a  roller,  in  a  particular  combination,  had  been 
used  before  .without  particular  designs  on  it, 
and  a  roller  wilb  designs  on  it  had  been  used 
in  another  combination,  itwasnot  a  patentable 
invention  to  place  designs  on  the  roller  In  the 
first  combination,  and  that  such  a  chan^,  with 
the  cxisiins  knowledge  In  the  art,  involved 
simply  mechanical  ekul,  which  is  not  patent- 
In  £roum  v.  Piper,  vhitapra,  it  was  said,  that 
when  the  invention  was  simply  the  applicadon 
by  the  patentees  of  an  old  process  to  a  new  sub' 
ject,  without  any  eierdse  of  the  inventive  fac- 
ulty, and  without  the  development  of  any  idea 
which  could  be  deemed  new  and  originalm  the 
sense  of  the  patent  law,  ft  was  not  patentable  ; 
and  it  was  held  that  the  application  of  a  process 
for  preserving  meats  and  miit,  which  lud  pre- 
viously been  used  for  preserving  other  perish- 
able substances,  was  not  patentable. 

A  case  much  in  point  was  decided  by  this 
court  at  the  present  Term,  AUaniU  WorJa  v, 
Brady  \ante,^\,  in  which  Mr.  Juitiet  Bradley 
said  :  "  The  design  of  the  patent  laws  is  to  re- 
ward those  who  make  some  substantial  discov- 
ery or  invention  which  adds  to  our  knowledge 
and  makes  a  siep  in  advance  in  useful  arts.  It 
was  never  their  object  to  grant  a  monopoly  for 
every  trifling  device,  every  shadow  of  a  snade 
of  an  idea  which  would  naturally  and  sponta- 
neously occurlo  any  skilled  mechanicor  opera- 
tor in  the  ordinary  progress  of  manufacbuss." 
And  it  was  held  that  the  placing  of  a  scnrw  for 
dredginf,  at  the  stem  of  a  screw  propeller,  when 
the  (uedginghad  been  previously  accomplished 
by  turning  the  propeller  stem  foremost  and 
dredging  with  the  propelling 
patentable  invention. 

These  authorities,  and  others  that  might  be 
cited,  are  adverse  to  the  appellant's  case,  and 
clearly  show  that  the  contrivance  covered  Iry  the 
patent  issued  to  him  does  not  embody  a  patent- 
able invention. 

The  same  authorities  appl;r  with  equal  force 
to  the  patent  for  lighting  the  interior  of  the  fare 
box  at  night  by  using  the  head  light  of  the 
for  that  purpose.  The  elements  of  the  c 
trivance,  namely  :  the  fare  box,  the  ''rad  light 
and  the  reflector,  are  ail  old.  What  is  covered 
by  the  patent  is  simply  the  making  of  an  aper- 
ture in  the  top  of  the  fare  box  and  turning  the 
rays  of  the  head  lamp  through  it 
by  means  of  a  reflector.  In  Other  words,  it  is 
the  turning  of  the  rays  of  tight  to  the  spot  where 
thev  are  wanted  by  means  of  a  reflector,  and 

taking  away  an  obstruction  to  their  i 

The  facts  of  general  knowlege  of  which 

judicial  notice  (Taylor,  Ev.,  sec.  i,  n.  2 ;  Brown 

V.  Piper,  vbi  mtpra)  teach 

ilar  to  this  are  as  x)ld  as  the  use  of  Teflectora. 

The  new  implication  of  Qiem  does  not  involve 

invention.    We  are  of  opinion  that  there  was 
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ilhing  patentable  in  the  contrivance  deacribed    tS 
in  the  second  pateot 

niartmitiifiniTvitwiit,  HiatthtdtereeofOa 
Circuit  Court  teai  right  and  mmt  be  aghnud. 
James  H.  KoKenney,  Clerk,  Sop.  Oonrt,D.  EL 


MILLS  COUNTY,  IOWA,  Pfff.  in  JSrr.. 


MILLS  COUNTY,  IOWA,  Ptff.  i 


(Bee  8.  C  ITOttO,  WT-WJ 

Smamp  land  grant — truttaitoprDeted* — eoittit- 


■1.  The  swamp  and  overflowed  lands  granted  br 
onsren  to  the  several  Btates  tiT  the  Act  of  Septco- 
.WEB,  latD,  me  subject  to  Oie  diqM»al  of  the  Lc«J> 
latum  of  sbM  State*  reapeetlvcdy.  Id  tiuA  mannet 
as  they  may  deem  expedfant,  without  any  right  on 
tbenirtoraiiypenoasexo^  llieaoveiiunaitof 
the  united  States  to  gueaUonnudi  dtapoaaL 
3;Tbeprovim  In  I&  M  eeotbrn  of  tbeAct,  tint 

'-'- -*-  of  said  lands  shall  bovv^ed  exda- 

as  neocesary,  to  the '  — 

betweedtiieD^oaiSut 


obUg^lonlt 
tbehtter.ai 
lands  tlien~~~ 


the  PMye  otr^ 

tiw^w.^nd  the 
e  RBiB  upon  the  Kood  talth  or 
t  a  trust  wUdi  aBachee  to  tbe 

. .—iddoeanotaltecttbetitleliieK- 

ni  OS  derived  tcom  the  States. 

a.  Tbie  State  of  Iowa  havinv  yranted  tts  ewamp 
andoverflowed  lands  to  the  «>untlei  respectively 
to  which  they  lay,  and  tho  ^.«unty  of  MUM  bavins 
olalmed  that  certain  latiua  weteof  this  (diaracCH, 
and  then,  ft  U.  R.  R.  Oo.  bavliiK  olafaned  tbe  same 
lands  under  a  railroad  grant  made  by  Ouutraain 
ISBd. after aoit  Instltutd  betweea  the  iiwSee,and 
a  deoUoD  Id  the  state  oourta  In  favor  of  the  Count! , 
and  whilst  the  casB  was  pendlnK  ba*  on  ■  writ  of 
error,  a  compromise  agreement  was  made,  tf 
which  the  Coun^  was  to  make  cortaln  oonvej«iira« 
to  the  BallKiaa  Company,  and  to  nay  a  sum  u( 
%Viff^  f or  jands  prevfoudy^Mpoeed  of  •.  md  con- 

iQM«a~ — ■— 


nbothrmta, 
oourt;  bekL 
o  the  Act  of 


mlrlnEt , 

TCnd;  and  the  Hallroad  Gomnany  auedtoc 

the  SllMiOO;  the  state  courts  sustained  (he  compro- 
mtoe,  and  folded  against  the  County  In' — "^  — " 
writs  of  error  being  brouf  ht  to  tUs  o 

that  the  County  oould  not  go  back  to 

Oonortes  of  18Sa  (ortbe  purpose  of  showing  that  the 
lands  were  disposed  of,  oontiaiy  to  the  tnist  o^ 
ate^  iiy  that  Act,  that  beiiur  a  matter  only  between 
the  United  States  and  the  Stale. 

1.  Held.  alBOi  that  although,  after  the  compro- 
mise was  made,  the  suit  then  pending  was  Bulnnnted 
to  this  court,  and  decided  In  favor  of  the  County; 

St, ihBtthMdld not  abrogate  "*" '~~  ~~ 
e  partlee  continued  to  oA  un 
deofitfon  of  the  state  oourt  in  tl 
not  repugnant  to 
of  this  courts 

[Nos.  191,  192.] 
SubmitttdMar.  iO,  I8ss.  iieeided  Apr.  £S.  1S83. 

F  ERROR  to  the  Supreme  Court  of  tbe  Stale 
of  Iowa. 
The  history  and  facts  of  the  cue  folly  ap- 
pear in  the  opinion  of  the  court. 
*Head  notes  tiy  Mr.  Juttict  Bbadlkt. 
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KwrL  C.  B.  lAWNBM,  D.  H.  Solo- 

mmmodW.F.  Bam,  for  plalntUf  in  emr. 

Jfom    8.  ShoUbbMrMF,  t.  H.  WU- 
tMud  v.  ff.  AiJAn'n,  f ordefeodAnta  In  eiror. 

MtJmMu  Br*dl«r  detlvered  the  opinioQ  of 
tberoait: 

Ttae  CUM  were  coiuolidated  and  heard  to- 
fHbs-  in  the  MsU  conrU,  botb  rekllng  to  the 
WMfabJect-matter,  mi..-  the  validitj'  of  a  com- 
,  pnoME  acraement  made  on  the  3Tui  of  Octo- 
'  (r,  1868,  tMtwe«u  Mills  County,  in  the  State 
•i  Iowa,  and  the  Bnrliiigton  and  Wwouri  River 
Rntnita  Company,  in  reference  lo  certain  Imds 


1t^  fn  Mid  County,  claimed  by  the  Coimtv 
m  fwunp  and  omflowed  lands,  and  claimed 
tv  the  Railrood  CompanT  a*  railroad  grant 
hidL  TIte  claim  of  the  County  was  based  on 
tWAn  <rf  OoDgreas  approved  September  28, 
l»D[tStet.  L.,  51»],  entitled -An  Act  ui  En. 
•Ut  tbe  Stale  of  Arkanaaa  and  Other  States  to 
Btdiim  ibe  Swamp  Lands  within  ihelr  Limits;" 
Md  ■■  Act  of  the  General  Aswrnblv  of  the 
>*(* {<  Iowa,  enHtlBd  "An  Act  to  Dlspoee  of 
Ik*  Swamp  and  Overflowed  Lands  in  the  State 
<i  leva,  nod  to  Pay  the  Expenses  of  Selecting 
ad  SutTrjing  the  Same."  approved  January 
It.  I9t;  aod  oUwr  Acts  of  the  General  Assem. 
Ut  «(  Slid  State.  The  claim  of  the  Railroad 
Cvony  was  baaed  upon  the  Act  of  Congress 
<4  bria,  IBM  [11  Stat,  at  L.,  9],  granthig 
'::tke  Slate  of  Iowa  certain  lands  tor  the  pur- 
lot  <tf  aiding  In  the  building  of  a  railroad 
ENM  Boriluton,  Iowa,  to  a  pomt  on  the  Mis- 
■wi  Bivn-,  at  or  near  tlw  mouth  of  >*latt« 
Bhtr  In  Netnaka. 

IV  Act  of  Congress  first  referred  to,  9  Stat. 
■  L.  519,  declared,  in  effect,  "  That,  to  en- 
^kOe  State  of  loivs  to  construct  tbe  neces- 

alrvMs  and  drsins  to  reclaim  the  swamp 
MHilowed  lands  therein,  the  whole  of 
tkcae  swanip  and  overflowed  lands,  made  unfit 
^mbj  for  caltivatioD,  which  shall  remain  un- 
•M  at  the  paaswe  of  this  Act,  shall  be  and 
3*  Hsae  are  boebj  granted  to  said  State, " 

lad.  after  providing  for  listing  and  patent- 
ac  Ik(  lands,  it  was.  By  section  2,  enacted  that 
The  fee  rimirfe  to  raid  lands  shall  vest  in  llie 
^'lik  ntf  lowm,  subject  to  the  disposal  of  the 
IaMootc  Utereof  1  Prorided,  however,  That 
'»iKGeed>  of  wd  lands,  whether  from  sale 
r  9Mct  aptMopriallon  in  kind,  stiall  be  applied 
itliBsHy,  aa  far  aa  neccasary,  to  the  purpose 
'■■•'-'— mg  aaidlands,  bymeansof  the  levees 
^ortMid." 

AsaetnMy  of  Iowa,  by  on  Act 
.  U.  1SS8,  declared  "That  all 
■*HV  sMd  overflowed  lands  granted  to  the 
"^V  «  lows  by  the  Act  of  Congress  (Septem- 
''t^,  taS0)lMaad  the  Mme  are  hereby  grant. 
^  k  Ae  eonnlieo  teapectively  in  which  the 
*■(  mmj  Be  or  be  situated,  for  the  purpoae  of 
'^MMKttag  Ibe  tuoeaaan  leveee  and  drains  to 
*'WMiheaaiDe;  andthebalance  of  said  lands, 
n  b^  after  tbe  tame  are  reclaimed  a« 
AaD  be  aniBed  lo  tbe  buUding  of 
~e*  sod  taridna,  wAeo  necewaiy,  through  or 
•no*  tdA  Inda.  aod  If  not  iMMled  for  this 
^>>w,  10  be  expended  in  boDdlng  roads  and 
M^  «rUfa  the  county." 
J«a» SU  at  March,  16Se  the  General  As- 


fiwWm 


(kn,  Ike  (oOowtag  prorWou: 
■wnOrra 


1.  "Be  it  enacted  hytbe  General  Assembly 
of  the  Stale  of  Iowa,  That  it  shall  be  compe> 
tent  and  lawful  for  the  counties  owning  swamp 
and  overflowed  lands  to  devote  the  same  or  the 
proceeds  thereof,  either  in  whole  or  in  part,  to 
the  erection  of  public  buildings  for  the  purpose 
of  education,  the  building  of  bridges,  roads 
and  highways ;  for  buildmg  instlttttlons  of 
learning,  or  for  mahins  railroads  through  the 
county  or  counties  to  wnom  such  lands  belong; 
Provided,  That,  before  any  of  ^aid  land  or  the 
proceeds  thereof  shall  be  bo  devoted  to  any  of 
the  purposes  aforesaid,the  question  whether  the 
same  shall  be  so  done  shall  be  submitted,  at 
some  general  or  special  election,  to  the  pec^Io 
of  the  county. 

2,  The  proper  officer  or  officers  of  any  coun- 
ty may  contract  with  any  person  or  company 
for  the  transfer  and  conveyance  of  said  swamp 
or  overflowed  lands  or  the  proceeds  thereof,  or 
othsrwlse  appropriate  the  same  to  such  person 
or  company,  or  to  their  use  for  Uie  purpose  of 
aidlnff  or  carrying  out  any  of  the  objects  men- 
tioned In  the  1st  section  of  this  Act,  which  said 
contract  shall  be  reduced  to  writing  and  signed 
by  the  respective  partlc^or  their  lawful  author-  - 
lied  agents." 

AnOOieT  section  preecribed  the  mode  in  which 
elections  should  be  called  and  held,  and  with-  ' 
out  which  any  contract  should  be  void,  and 
concluded  with  the  following  proviso :  Prt>- 
vidtd.  That  no  sale,  contract  or  other  dlspoai-  , 
tlon  of  Bald  swamp  or  overflowed  lands  shall  be 
valid,  unless  the  person  or  company  to  whom 
the  same  are  sold,  contracted  or  otherwlsedis- 
posed  of,  shall  lake  the  same  subject  to  all  the 

Srovlsions  of  tbe  Acta  of  Congress  of  September 
3,  1850,  and  shall  espresaly  release  the  Stale 
of  Iowa  and  the  (vjunty  in  which  the  lands  are 
situated,  from  all  llabfuty  for  reclaiming  said 

The  Burlington  and  Missouri  River  Railroad  [S60J 
Company  was  Incorporated  under  the  laws  of 
the  Stale  of  Iowa,  January  28, 18G3,  for  the  pur- 
pose of  constructing  a  railroad  from  Burling- 
ton to  the  most  cUrible  point  on  the  Missouri 
River.  The  Act  of  Congress,  under  which  said 
»mpany  claimed  the  lands,  passed  May  15,1856, 
1  Slat.  L.,  9,  granted  lo  the  State  of  Iowa,  for 
the  puipoae  of  aiding  in  the  construction  of 
railroads  from  Burlington  on  the  MisBissippt 
River,  toapointon  the  Missouri  River,  ni-arlhe 
mouth  of  tne  Platte  River,  et^^. ,  every  alternate 
section  of  land,  designated  by  odd  numbers,  for 
bix  sections  In  width  on  each  sidcof  said  nMdg, 
but  It  was  provided  that  if  any  sections  should 
be  sold  or  become  subiect  to  preemption, before 
tlie  lines  ot  the  roads  siiould  t>c  definlh^ly  fixed, 
other  lands  might  be  selected  in  lieu  thereof, 
nearest  to  the  tiers  designated,  but  not  to  ex- 
ceed fifteen  miles  from  the  lines  of  the  roads. 
It  was  further  provided,  that  tbe  lands  thu» 
granted  to  tu^  State  should  be  subject  to  the  dis- 
posal of  the  Legislature  thereof,  for  the  pur- 
pose aforesala  and  no  other. 

The  General  Assembly  of  lovra  by  an  Act 
dated  June  8,  1856,  accepted  this  grant,  and 
enacted  sec.  2,  "Thatso  much  of  the  lands,  in- 
terest, rights,  Dowers  and  privileges  as  are  or 
may  be  granted  and  conferred,  in  purfuance  of 
the  Act  of  Congress  aforcsflid,  to  aid  In  Ihc  con- 
struction of  a  railroad  from  Burlington  on  the 
'  Mississippi  Illver,  to  a  point  on  tbe  Missouri, 

i.Cooglc 
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Dear  the  mouth  of  Platte  River,  are  hereby  dis- 
posed of,  granlad  and  conferred  upon  the  Bur- 
liDgton  and  HJssouri  River  Railroad  Company, 
a  body  corporate,  created  and  esiBtiiig  under 
the  lawa  of  the  State  of  Iowa." 

The  Acts  and  clauses  of  Acts  referred  to  are 
sufficient  to  show  the  general  nature  of  the  lit- 
igation which  sprang  up  between  the  parties 
now  before  the  court 

The  Railroad  Company  having  claimed  the 
right  to  appropriate  certain  of  the  lands  in  Mills 
County  wliich  the  county  authorities  claimed 
to  be  swamp  and  overflowedlanda,  the  County, 
in  December,  1308,  commenced  a  Buit  in  chan- 
cery against  the  Railroad  Company  to  estab- 
lish its  title  to  the  lands  in  question  between 
tliem.  The  counly  court  and  the  Supreme 
[Bel]  Court  of  the  State  decided  in  favorof  the  Coun- 
ty, and  the  Railroad  Company  brought  the  case 
to  this  court  by  writ  of  error,  where  it  was 
pending  when  the  compromise  agreement  in 
question  was  entered  into.  That  agreement 
consisted  of  a  proposition  made  by  the  coun- 
ty authorities  to  the  Railroad  Company,  which 
was  accepted  by  the  lalter.  The  followiDg  la  a 
copy  of  the  papers  which  passed  between  them ; 
Propanlion  of  ttie   County. 

"In  order  to  Beltle  and  finally  adjust  the  law- 
suit now  pending  ui  the  Supreme  Court  of  the 
United  States,  wherein  Milis  County,  in  the 
State  of  Iowa,  is  plaintiff,  and  the  Burlington 
and  Missouri  River  Railroad  Company  is  de- 
fendant, and  secure  the  completion  of  said  road 
through  Mills  County,  via  Glenwood,  in  said 
Count}',  we,  the  undersized,  agents  of  said 
County,  submit  the  following  proposition  to  the 
board  of  directors  of  said  Kallroad  Company, 
to  wit; 

There  ai3  in  dispute  between  the  parties  to 
the  said  lawsuit  SS.SIS  acres.  For  the  purpose 
of  having  our  proposition  understood,  we  ac- 
knowledge that  we  owe  you  acres  of  land  to  the 
amount  of  23,816;  to  pay  which  we  have  and 
offer  you  odd  sections,  vacant  (mo«t  of  which  Is 
a  part  of  the  23,81S  acres,  and  even  sections  pa- 
tented to  the  County  and  unsold,  in  the  aggre- 
gate 0,080  acres;  balance  of  the  land  due  you, 
14,338  acres.  For  further  payment,  we  have 
and  offer  to  you  of  the  odd  sections  (about  all 
of  which  is  of  the  23,816  claimed  by  you),  sub- 
ject to  preemption  made  through  the  County, 
acres  to  the  amount  of  (on  which  nothing  has 
been  paid  to  the  County)  4,660.  Of  these  pre- 
«miitcd  lands,  we  estimate  that  about  one  half 
of  tne  preemptions  arc  fraudulent  and  ought  not 
to  be  recognized,  but  the  County  must  ask  that 
where  bona  fide  improvements  have  been  made 
on  the  same,  the  precn:ptars  must  be  secured  in 
their  right  to  the  same,  and  have  the  privilege 
of  purchasing  at  |1.25  per  acre  of  the  County 
or  Company, which  amount  shall,  in  any  event. 

Sto  the  Railroad  Company.  Now  you  will 
16  land  for  land,  subject  only  to  the  preemp- 
tor'a  claims,  until  there  will  be  due  you  in  acree 
fl.576. 

The  remainder,  d,S76  acres,  belong  to  bima 
fde  settlers  and  purchasers,  who,  we  must  insist, 
shall  he  protected  by  the  County,  And  as  we 
have  paid  you  all  the  land  we  have,  we  offer 
TBfi21  yuff"'  "''s  balance  $10,000  in  money. 
'  '  The  Company  should  undemtand  that  the 
balance  of  9,576  acres  is  the  land,  portions  of 
which  it  has  been  settling  with  our  individual 
S80 


citizens  for  and  there  Is  included  in  the  9,G7fl 
acres  all  the  lands  the  Companybas  sold  to  citi- 
zen settlers  at  $1.25  per  acre.  With  this  under- 
standing, the  |10,OOO  balance  we  offer  you  mil 
be  Just  as  much  less  than  9,678  acres  as  tbe 
Company  has  thus  sold  and,  therefore,  onrps; 
would  perhaps  amount  to  tl.50  or  more. 

It  Is  understood  that  the  said  suit  now  pend- 
ing shall  be  continued,  by  agreement  of  the  par- 
ties, from  term  to  term,  until  the  conditloDa  of 
this  contract  or  prapodtion  shall  be  complied 
with. 

It  is  also  further  understood  that  the  fonco- 
ing  proposition  shall  not  be  binding  on  ue 
County  of  Mills,  unless  said  Railroad  CompaD; 
shall  complete  said  railroad  tbrou^  Mills  Coun- 
ty cfa  Glenwood  and  buQd  a  depot  at  Ql«a< 
wood,  In  said  Coimty,  and  in  case  Kdd  Railroad 
Company  shall  fail  or  neglect  to  build  said  nil- 
road  through  Mills  County  via  Glenwood,  and 
also  to  bulla  andeslablish  a  depot  at  Glenwood, 
in  said  County,  then, and  in  thateveni,  IbenM 
lawsuit  shall  stand  for  final  hearing  in  the  Su- 
premo Court  of  the  United  States,  the  same  u 
if  this  proposition  had  never  been  made.  In  case 
the  suit  shall  be  settled  on  the basisoftbispiop- 
odtion,  each  pariy  shall  pay  their  own  costs. 
The  manner  of  transferring  the  land,  wbeltet 
the  County  shall  deal  with  the  purchasen  ud 
preemptoiB,  or  whether  the  Hailroed  Company 
under  Ihe  restrictions  indicated,  the  County  u 
not  particular  about,  but  will  agree  to  what 
may  seem  most  practicable. 

The  amount  in  acres,  as  stated,  above,  may 
not  be  exactly  correct  and  probably  la  not,  bat 
it  is  believed  to  be  nearly  so;  but  we  wirii  it 
understood  that  the  Company  shall  have  all  the 
swamp  lands  the  County  now  hold  or  entitled 
to  in  Mills  County,  lowi,  subject  only  to  the 
conditions  indlcal^  in  the  foregoing.  Witness 
our  hands  this  July  18.  1868.  (Signed)  Wm. 
Hale;  E.  C.  BosbysheU;  J>.  H.  Solomon;  L.W. 
Tubbs:  majority  of  the  committee." 
Acaptane*. 
"Burlington,  Iowa, October  27,1888. 

This  proposition  is  hereby  accepted,  and  tbe 
—  -.sndstlpulationBBndconditionsaieaCTeed 
Buiiington  and  Missouri  River  Rail- 
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souri  Rive'r  l{«Ilroiad''Company.  "By  C.E.  Pet- 
kins,  Supt." 

This  proposiUon  and  acceptance  being  report- 
ed by  the  committee  to  the  board  of  aupervw- 
ors  of  Mills  County,  the  said  board  pa^nd  Ihe 
following  resolution: 

"After  giving  the  report  due  considenticm, 
it  Is  resolved  by  the  board  of  miperrisors  ol 
Mills  CounW,  Iowa,  at  their  regular  session  Id 
November,  1868,  that  the  proposition  submitleij 
to  the  B.  &  M.  R.  R.  Co.,  by  our  special  rail 
road  committee,  and  the  acceptance  of  tbe  sanK 
by  the  said  Company  be  and  the  same  is  hereb] 
confirmed  and  ratified,  and  that  the  saxae  l> 
spread  upon  the  records  of  this  boarrl. 

The  ayes  and  nays  being  called  for,  the  voti 
stands  as  follows: 

Ayes — Allis,  Forrester,  Haynie.  I.ainb,Uiiei 
back.  Wing,  Ward.  Russell,  SummerB.  and  Mi 
Chairman.    Nays — none."    ' 

Several  deeds  of  convej'ance  were  execute^ 
by  the  Board  of  Supervisors  of  Mills  CountT  t 
the  B.  &  M.  R.  R.  Co.  in  the  years  1860,  I$Tt 
and  1871,in  puiBoanoe  of  this  compromise  a^m 
107  r. ! 
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mat,  aanreyiiig  ilb^ether  18,780^  urea  ot 
kad. 

Tbe  tott  of  KUli  County,  (me  of  the  cooboU- 
tead  miu  now  before  lu,  wu  brouglit  In  Jan- 
M17, 1874^  ecainrtdieB.  &H.  R.R.Co.,and 
Mkn.  in  tlie  Hilla  Coun^  District  Court, 
bjftatioB  eiiiilliiii  to  bare  tbe  uld  compro- 
mitt  fnaaent  and  tbe  laid  deeds  of  coiiveT> 
lacadedaied  void,  on  tbegroond  that  the  (ud 
Vtemcsit  waa  oot  autbomed  by  a  vote  of  the 
noplc  at  the  County,  but  waa  obti^ned  by 
innd;  that  ft  InrolTed  a  diversion  of  a  tKut 
(sad.  and  a  nurendei  by  agents  of  the  whole 
Mtrject-matter  bi  controveny  In  a  salt  of  their 


niacipal;  that  (he  judgment  of  the  Sopreme 
Oooit  of  Iowa,  In  tne  original  suit,  was  duly 
Aned  by  tUs  court  In  Febniaiy,  1870;  and 


fn^etf  1 


B  election  held  In  Oclober,  1871,  for 


•  rale  a<  l,on  aninsi  357. 

Tbe  anit  of  the  Chicago,  Burlington  and 
QBlaey  BaQnMd  Company,  suooesaor  to  the 
fiatWlltaa  and  Wasouri  Rlrer  Railroad  Com- 
pHj,  against  HOla  County,  the  other  of  the 
wiaanHdatwi  atdti  now  before  -:s,  was  brought 
b  May,  1875.  (0  ncoTer  the  sum  of  $10,000, 
■Uek  by  tbe  said  compromise  sgreemeot  was 
to  be  pud  brUills  County  to  the  Burlington 
ma  Hvaoori  River  Railrosd  Company;  and  ai 
tkc  newer  of  tbe  Coun^  set  up  tlie  matters  al- 
l«l  in  the  petition  In  the  other  suit,  the  two 
m*  were  coeaoUdaled. 

Tbe  MOla  County  District  Court  decided 
iffi—  tha  County  in  both  suits,  and  the  Su- 
pnae  Coon  of  Iowa  affirmed  the  decrees  of 
ita  Aatikl  court.  The  decteea  of  the  Supreme 
Onn  in  broo^t  hem  for  rerlew,  upon  tlie 
L  that  uiey  we  repugnant  to  tne  laws 


_e  cwampand  orerllowed.  _  __ 
>tak  of  lows  were  granted  Co  that  State.  It  la 
A^  that  thia  grant  waa  made  for  a  special 
7wpaae,aad  upon  expreai  trust,  «U..-  tobe  ap- 
fOei  ezdnaiTdy,  ■■  tar  as  necessary,  to  ue 
fWTi*e  of  [«dMmJDg  said  lands  by  means  of 
nns  and  drains,  as  declared  in  the  Act  of 
im  It  is  not  our  province,  on  these  writs  of 
■icr,  to  laqnire  wbetber  the  compromise  In 
^■cIm  wa«  or  waa  not  in  Tiolatiou  of  the  stale 
^A  n*t  •itMaUaa  was  for  tbe  state  court  to 
A^nrise;  BDd  li  baa  been  determined  in  tbe 
asptfw.  Scr  la  It  our  prorinca  to  Inquire 
■^ii>»  aaj  tend  or  ezceas  of  antbori^  waa 
^■Diued  Df  tt>e  agenis  of  tbe  Coun^  in  mak' 
mf  ibe  cn^promlaa.  lliat  wasalsoaqucadon 
te  tka  Mala  coon  to  det«naino;  and  it  has  been 
*"»»<■«  d  fa  the  negaliTe.  We  are  only  to  ln< 
f»«  wtetber  the  state  lawa  themselves,  by 
Rnasof  wfalcb  tha  said  tranaactlon  waa  allowed 
Mi  aMOlaaed.  wan  sodi  a  violatlou  of  tbe 
At  4  CiMauaaasto  raquin  a  rereraal  of  tbe 
iBMsa  tf  t£a  Smaeuie  Court  of  Iowa. 

71a  iSMoMa  In  qneation  bare  already  reodved 
■1  uM^ilaiaalui)  at  tbe  handa  of  thla  oourt  In 
•fmmmtt^tirrmt  Co.  t.  Wri^  Ot.yi  U.S., 
■i poor.. tul,ndAt4nm(Cb.i  " 
•a.MtC.  &.«f  [XXVTmS].    Tbe 


f.  8..  Book  97. 


came  before  us  on  appeal  frmn  tbe  Circuit  Court 
of  tbe  United  States  tor  the  District  of  Iowa. 
In  both  of  tbem,  certain  contracts  for  ihe  pur- 
cltase  of  swamp  and  overflowed  lands  from  the 
County  authorities  were  sssailed  by  chsr^ea  of 
fraud,  and  aa  not  being  in  conformity  with 
the  statutes  of  Iowa;  ana  those  Questions  were 
necessarily  discussed.  It  was  also  couteaded 
that  the  diBpoaltion  of  tbe  lands  operated  sa  a 
direraion  of  the  fund,  in  violation  of  the  origi- 
nal grant  In  the  first  case,  tbe  contract  was 
declued  to  be  void  for  actual  fraud  of  the  gross- 
est character;  and  the  other  questions  were  not 
fully  considered.  In  the  latter  case,  this  court 
did  not  consider  the  evidence  of  fraud  as  suffi- 
cient to  avoid  the  purchase;  and  this  rendered 
It  necessary  to  examine  the  question  of  repug- 
nancy between  the  state  laws  and  the  Act  of 
ConKreas  with  more  care.  On  tbe  first  consid- 
eration of  tbe  case,  we  were  disposed  to  tbinb 
that  tbe  Act  of  Assembly  of  the  Slate  of  Iowa, 
passed  Li  1^,  by  which  tbe  several  countiea 
owning  swamp  ami  overfiowed  lands  were  au- 
thorised to  devote  tbe  lands  or  the  proceeds 
thereof  either  in  wlwle  or  in  part,  to  (be  erec- 
tion of  public  buildings  for  Ihe  purpose  of  edu- 
cation, the  building  of  bridgee,  roads  and  high- 
ways, or  for  building  institutions  of  learning, 
or  for  making  railroads  tbrou^  tbe  County, 
was  repugnant  to  tbe  provisions  of  the  Act  of 
Congress,  assuthorizing  a  diversion  of  the  fund 
from  its  proper  purposes;  and  tliat  this  repug- 
nancy rendered  sucb  dispositions  of  tbe  lands 
Told.  But,  on  a  recondderalion  of  tbe  subject, 
we  were  inclined  to  modify  our  first  impres- 
sions. Tbe  following  extract  from  the  opinion 
then  delivered  will  diow  the  final  view  which 
we  took  ot  the  subJL>ct:  "  Tbe  argument  against 
the  validity  of  the  scheme  (namely:  that  created 
by  tbe  Act  of  1858)  is,  that  it  cffecte  a  diversion 
of  the  proceeds  of  the  lands  from  the  objects 
and  purposes  of  Ibe  congressional  grant.  Tliese 
were  d^ared  to  be  to  enable  tbe  Slate  to  re- 
claim tbe  lands  by  means  of  levees  and  drains. 
The  proviso  ot  the  2d  section  of  the  Act  ot  Con- 
gress declared  that  the  proceeds  of  tbe  lands, 
whether  from  sale  or  direct  appropriation  in 


implies  that  the  State  was  to  have  full  power 
of  disposition  of  tlie  lands;  and  only  gives  dl- 
reclion  as  to  the  sppUcatlOD  of  the  proceeds, 
and  of  this  appllcatioo,  only  '  as  far  as  neces- 
sary '  to  securo  tbe  objects  spedfled.  It  Is  verr 
questionable  wbetber  tbe  securiiT  for  tbe  appll-  ■ 


in  tbM  beh^  without  bdog  iiaUei.  _, 

called  to  account,  and  without  aJIectlng  the  ti- 
tles to  the  laods  disposed  of.  At  all  event^  It 
would  seem  that  Congreaa  alone  baa  (be  power 

enf  oroe  tbe  conditions  of  Ibe  grant,  eltner  by 
a  revocation  thereof,  or  other  suitable  action, 
in  a  dear  case  ot  violation  of  the  condltioas 
And  aa  the  application  of  the  proceeds  to  the 

'  objects  is  only  preacribed' as  far  as  neo- 

eesarr,'  room  Is  left  for  tbe  exercise  by  the  State 
ot  a  large  discretion  as  to  (be  extent  of  the  n» 
OMl?."   P.  (». 

Upon  further  oondderatlou  of  the  whole  sub- 
ject, we  are  convinced  that  tiw  suggestion  thtni 
made,  that  tbe  application  of  the  prooeada  ot 
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State  may  exercise  its  discretion  as  to  the  dis- 
posal of  ibem  is  Use  only  correct  view.  It ' 
matter  between  two  sovereign  powers;  and  . 
which  Klvate  parties  cannot  bring  into  discus- 
dOD.  Bwamp  and  overflowed  lands  are  of  little 
valtie  to  the  Oovenunent  of  the  United  Btatea, 
whose  principal  interest  in  them  istodisposeof 
tbemforpurposesofruTcnue;  whereas,  the  Slate 
govermneDtB,  being  concerned  in  their  settle- 
ment and  improrement;  in  the  opening  up  of 
roads  and  other  puhlic  worlcs  throueh  Uicm;  in 
the  promotion  of  the  public  health  by  sjBiems 
of  drainage  and  embankment,  are  far  more 
deeply  interested  in  haviiiK  the  disposal  and 
management  of  them.  For  these  reasons,  It  was 
a  wise  measure  on  the  part  of  Conpeas  tocede 
these  lands  to  the  States  in  which  they  lay,  sub- 
ject to  the  disposal  of  tbeir  reKpectire  iJegisla- 
tnres;  and  although  it  iaspecifllly  provided,  that 
the  proceeds  of  such  lanassball  t«,applicd,  "as 
far  as  necessary,"  to  their  reclamation  by  means 
of  levees  and  drains,  this  is  a  duty  which  was 
imposed  upon  and  assumed  by  the  States  alone, 
when  they  accepted  the  grant;  and  whether 
faithfully  performed  or  not,  is  a  question  be- 
tween the  United  States  and  the  States;  and  is 
neither  a  trust  following  the  lands,  nor  a  dn^ 
which  private  parties  can  enforce  at  against  the 
State. 

We  are,  therefore,  of  opinion,  that  the  Act 
of  Congress  cannot  be  Invoked  by  the  County 
of  Hills  for  the  purpose  of  showing  that  its  pro- 
Tifflons  have  been  violated  by  the  state  laws, 
under  which  alone  the  Coun^  Itself  can  set  up 
any  title  to  the  lands,  and  by  virtue  of  whi(^. 


But  it  is  contended  that  the  decidon  of  this 
court,  rendered  in  February,  1870,  offlniitag 
the  decree  in  the  original  suit,  and  adjudging 
the  title  of  the  lands  to  be  in  Mills  County  and 
not  in  the  Burlington  and  Hissourl  River  Bail- 
road  Company,  is  rendered  null  and  Ineffective 
by  the  decrees  of  the  Supreme  Court  of  Iowa  Id 
these  cases;  and,  hence,  that  these  decrees  are 
[S6T]  against  the  right  of  Mills  County  as  established 
by  suthority  of  the  Supreme  Court  of  the  United 
^tes,  and  ought  for  that  cause  to  be  reversed. 
We  do  not  thiult  thW  this  result  neceaaarily  fol- 
lows. The  compromise  agreementof  1868was 
made  whilst  the  writ  of  error  in  that  original 
suit  waa  pending  In  this  court,  and  before  the 
•  cause  waa  beard.  That  compromise  settled  the 
matters  in  ditFerence  between  the  parties.  There 
m^  have  been  reasons,  independent  of  the  con- 
troversy relating  to  the  particular  lands  in  ques- 
tion In  that  suit,  why  It  was  desirable  to  nave 
the  legal  questions  Involved  therein  settled  by 
the  judgnient  of  this  court.  The  County  of 
'""    ana  the  Railroad  Company  may  bave  been 


situated  in  respect  to  title  as  the  lands  mvoivt - 
in  that  snlt  But  if  this  were  not  so,  the  result 
would  only  be  that  the  litieation  was  continued 
here  after  the  parties  had  adjusted  tbeirrights  by 
agreement;  an  improper  proceeding,  undoubt- 
edly, but  one  which  would  not  abrogate  or  ren- 
der null  the  agreement  ilself ,  unless  the  parties 
voluntarily  waived  and  abandoned  It.  That 
taey  did  not  waive  or  abandon  it  Is  manifest 
from  the  fact,  that  deeds  of  conveyance  were 


\  executed  by  the  county  to  the  Railroad  Com. 
pany  in  pursunnce  of  tbe  compromise  agreemnii 
afl^  the  decision  of  this  court  was  rendered ; 
namely,  one  deed  dated  September  S,  1B70,  foi 
8.660  acres;  and  another  deed  dated  Jnns  IS, 
1871,  for  a*0  acres. 

We  are,  therefore,  of  opinion,  that  the  deccea 
made  by  tbe  Supreme  Court  of  Iowa  hi  theee 
cases  do  not  violate  any  Act  of  Congrea,  Dor 
disaffirm  the  Jud^ent  of  this  court,  notioi- 
pair  any  right,  title  or  immunity  which  Um 
County  of  Sills  has  a  right  to  clahn  under  ssT 
authority  of  the  United  States.  Thtnadiartu 
mutt,  Vter^ore,  bt  affirmed. 
Trae  copy.   Teat: 

James  H.  MoKenner,  C9eA,8up.Ooitrt.1J.t 

ated-m  D.  8.,  Tia. 


S.  T.  TREDWAY  m  al.,  4^(1., 

c 

CHARLES  W.  SANGER 

(See  B.  a,  IT  Otto,  sts-sa.) 

Indome  tfw>U  ammd  bg  mortgage,  «Am  mv 


IT  a  promtaeorj  note,  n^otiahie  bytho  law  aw- 
obant,  la  made  t^  a  ctuien  of  one  Btate  to  a  dUno 

-.  .1. stale,  and  secuied  by  a  mortsaaetrom 

o  the  nree,  ■  □  Indoreee  of  tbe  note  vtw 
ot  anotEier  eiat«  can.  since  the  Act  ol 

. the  courts  of  tbe  United  States  to  lotv- 

close  the  moitcace,  and  otttafn  a  aale  at  tha  mMt- 
gaged  proper^, 

[No.  249.] 
SuiimiUedApr.lS.138S.  Ikeidtd  Apr.  tS,  ISSS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  bill  In  this  case  was  filed  in  tbe  court  be- 
low, by  the  appellee,  to  foreclose  a  mortcage, 
given  to  secure  two  notes  made  by  appellants, 
residents  of  California,  to  Chas.  McLaustlin, 
resident  also  of  California  which  notes  the  pe- 
tition alleges  were  assigned  to  one  DHIon,  ud 
by  Dillon  oadgoed  to  wmger,  (heoomplaiinnL 
who  was  at  the  time  of  the  commencement  of 
this  action  a  resident  of  PetmOTlvania. 
The  defendants  filed  theirpJea  in  obetanQit, 
------ that  the  assignments  were  made  sotdv 


imgt 

give  uie  court  Jurisdiction  of  this  action,i 
showing  that  the  original  payee  (dUie~  """ 

resident  of  Califonia. 

The  court  below  foimd  the  plea  not  trtieand 
Insufficient,  and  entered  a  decree  tn  favor  of 
the  complainant  for  tO.KS.62,  and  ordered  a 
sale  of  the  mortgaged  premises.  Whereupon, 
the  defendants  appealed  to  this  court. 

The  question  involved  herein,  is  the  Jurisdic 
tion  of  the  Circuit  Court  to  hear  and  detemiiDr 
this  action. 

Jfr.  /     ~ 


Mr.  OAit^</tw<(:MW»lt«deIivendUMOiun- 
ion  of  the  court: 

There  is  but  a  single  question  presented  by 

this  appeal,  to  vrit:  whether.  If  a  paromisEcaT 

note,  negotiable  by  the  law  ma^hoot,  is  made 

by  adtizen  of  one  Btate  to  adtizenof  ttMsout 

107  U.  & 


Mteus  t.  Swaha. 


Me-5«1 


Site,  ud  Kcnrad  by  a  mongsge  from  the 
Biker  to  Uw  pBjoe.  aa  indorsee  of  the  note  COD, 
wn  tbe  Act  of  Jlarch  S.  1ST5.  ch.  187  [18  Sut. 
11 L,  470],  I  Supp.  a  S.,  178,  sue  In  the  courts 
gf  Ibe  Coited  States  to  foreclose  the  mortgage, 
ud  obtain  a  sale  of  the  mortgaged  property. 

hwa*beld  In  8h^d>mv.  Si'a,  8  How.,  441, 
thit  iQch  a  Riil  coold  not  be  maintained  under 
At  lltb  aectimi  of  the  Jndidary  Act  of  1789  [1 
Sw  at  L.,  TS]g  because  In  equit;  the  mortgr  -' 
■w  but  an  loadent  of  the  debt,  and  as  the  _ 
donee  otnld  OM  ne  on  tbe  note,  be  could  not 
me  10  aforce  tbe  mortgage.  Tbe  language  of 
Jfr.  AhMm  Grier.  apeaking  for  the  court  In  that 
OK.  b  this  (p.  4S0):  "Tbe  complainant  in  this 
ott  it  tbe  pardiawr  and  assignee  of  a  aom  of 
"mej.  a  debt,  a  cboae  in  acHon,  itot  of  a  tract 
tf  lud.  He  stelu  to  recover  by  this  action 
del*  Mrigptd  to  bim.  He  is,  therefore,  the  'a 
■pee  <tf  a  dtoae  In  actiiKi, '  wltbln  the  le  tier  and 
I  ^rii  vt  tbe  Act  of  CongreM  under  considera- 
CMo,  and  cuuwt  tupport  this  action  in  tbe  Cl> 
out  Cant  of  tbe  United  States,  where  bis  as- 
%iir  could  Dot."  This  clearly  implies  that  if 
t  taH  coold  be  broaght  on  the  note,  it  could  for 
iW  tonckmue  of  the  mortgage,  should  there 
k  ao  etber  objection  to  tbe  Juiiadictioi  " 
Ite'dtitenabip  of  the  payee  and  maker. 

Ib  tte  Jodiciaiy  Act  of  1789  It  was  expressly 
PRwided  tbat  tbe  drcuit  courts  could  not  lake 
awaliaiw-r  of  a  salt  lo  recover  the 

f  note  or  other  chose  InactioD  hi 
M,  unless  a  suit 

a  such  court  to __ 

^MCDlB,  if  DO  assignment  bad  been  made, 
<^*  te  caaea  of  foreign  bills  of  exchange.  The 
ia  of  ISTB,  however,  remove*  this  restriction 
>  Hdts  on  "promissory  notes  negotiable  by  tbe 
h«  ■cfcteat ;"  and  now  the  jurisdiction  In 
■ci  miti  is  made  to  depend  on  the  citizenship 
('thepardea  as  In  other  caaea. 

Sacc.thaefiMe,  the  Indorsee  could  have  sued 
k  At  drcuit  coort  on  the  note  now  in  question, 
i>  Ic£oiri  that,  as  there  is  no  objection  lo  tbe 
^aWinkjo  other  than  tbe  citizenship  of  the 
■Iciaal  payee,  tbe  suit  to  forecloee  the  mart- 
pft  «H  properiybrougbl. 


KABT  E.  MYERS  rr  ai.,  Ptfft.  in  Brrw', 

rKEDERICE  J.  SWAJfN  rr  al 
CBee  B.  C  IT  Otto,  6ta.64a.) 
tlifeatut    heal  prjeudice  Act. 


■PS<"t<natotba  removal  of  aeause  from 
•  a  Inderal  Ooort  ander  the  Aot  of  ins  IQ  a 
■  liefM*  iteActvaapMaedlDuntw  nude 
«Ui^  tlie  OMne  oould  be 

Let  tbwe  can  be  no 

7  paitlca  on  one  eldo 

M  oCdUterenl  SlaMi  from  Uioae 

[So.  999.] 
•Apr.  It.  13,  I8S3.    Dtddad  Apr.  IS, 

tats. 


PI  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Eastern  District  of  North  Caro- 

Tbe  history  and  fads  of  the  cose  sufficiently 
appear  in  the  opinion  of  the  court 

MeMn.  Franklin  H.  Macker.  T.  T.  OrU- 

tendenand  IT.  B.  Maton,  for  plaintiffs  in  error: 
The  real  controversy  is  between  citizens  of 
different  Slates,  and  the  case  ia  within  the  con- 
stitutional grant  of  federal  judicial  power,  not- 
withstanding some  of  the  adversary  parties  may 
happen  10  be  citizens  of  tbe  some  State. 

JJonoho«\.  Maripota  Land  t'o,,5Sawy.,  170; 
Dillon,  Rem.  Causes,  80 ;  Wood.  v.  Datii.  18 
How.,  467(59  U.S..  XV., 460):  Remotol Caiet, 


^ .  ._     ,  ..»U.S 

(XXVI..  1072). 

Mr.  Siunnal  F.  PhUlipa,  for  defendant  la 
error: 

This  application  to  remove,  which  was  made 
in  March,  187B,  after  tbe  cause  had  been  re- 
moved for  trial  to  another  county  in  North  Cai^ 
olina,  and  also  after  It  bad  been  tried  and  such 
trial  bad  been  set  aside  In  the  State  Supreme 
Court,  can  in  no  event  rest  upon  the  removal 
Act  of  1875.  The  latest  opportunity  for  re- 
moval under  tbe  Act  of  1875,  was  at  March 
Term,  1875,  of  New  Hanover  Court. 

Remoad  Com*,  100  U.  S.,  457  (XXV,,  5B3); 
A«e  Sodfty  v.  Otok,  101  U.  8.,  610  (XXV., 
847);  SoitiW  v.  Clark,  108  U.  8.,  606  (XXVI., 
5071. 

The  action  was  not  removable  under  the  8d 
clause  of  section  689. 

That  clause  does  not  warrant  a  question  an 
to  how  many  and  who  of  tbe  parties  to  a  caust 
are  merely  formal. 

In  this  case,  the  Stale  Court  assumed  to  say 
tbat  so  many  of  the  defendants  as  are  citizens  of 
North  Carolina  are  merely  formal  portiee,  and 
thereupon  to  bold  tbat,  for  Ibe  purpose  of  re- 
moval. Myers  alone  is  defendant,  ftftjnn  v. 
J(j*rt,79N.  C,  101. 

Considering  tbe  scope  of  the  plointlfla'  action 


- tucoi^ujKui  LUH  uimuuuH   ouutm 

e  proper  test  to  oe  applied),  the 
citizens  of  North  Carolina  who  ai 
necessary  parties. 


applied),  the 
re  defendants. 


mloV.8.  OomUMMtrAet 


u?r.LSi.te'fiffi!^**  "^ " 


This  is  a  writ  of  error  brought  under  the  Act 
of  March  8, 1875,  ch.  187 "[18  Slat,  at  L.,  470], 
to  reverse  an  order  of  the  Circuit  Court  remand- 
ing a  cause  removed  from  a  Slate  Court  under 
ihe  third  subdivision  of  section  086  of  (be  Re- 
vised Statutes,  on  account  of  prejudice  and  lo- 
cal Influence.  At  the  time  the  application  for 
removal  was  made  in  the  State  Court,  the  suit 
was  being  prosecuted  by  dtizensof  North  Caro- 
lina, as  plaintiffs,  against  George  Myera,  then 
In  life,  a  citizen  of  I^w  York,  and  certain  other 
persons,  all  clllzens  of  North  Carolina,  to  re- 
cover the  possession  of  a  lot  in  Wilmington. 
occupied  by  Hvera,  and  to  obtain  a  convtynDce 
^  tbe  legtU  tille  held  by  the  other  defendants. 

-' originally  bt^un  on  the  lOlh  of 

^inat  Hyers  alone,  to  recover  the 
damages  for  tbe  detention;  but, 
on  the  29lh  of  May,  1877,  an  amended  complaint 

*»; 


The  suit  w 


►jlc 
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wu  filed,  not  chAiiglDg  the  actloD  bb  u^nit 
Hveis  but  biiDginz  in  the  other  defeoduitB, 
who,  It  was  alleged,  held  the  leral  title,  and 
asklog  for  a  convefance  from  them.  Myers 
alone  anawei^  the  amended  complaint  on  the 
8th  of  Bwtember,  1877,  and  od  the  I2th  of 
Harcfa,18T8,  petiliooed  for  a  removal,  filing  an 
affidavit  to  the  effect  thai  he  had  reason  to  bo- 
lleve  and  did  believe  that,  from  prejudice  or 
local  influence  he  would  not  be  able  to  obtain 
Justice  in  the  State  Court.  The  State  Court  of 
oridnalJurlBdictioD  refused  to  allow  aremoval, 
but  OD  appeal  to  the  Supreme  Court  this  was 
oveiTuled,  on  the  ground  that  the  new  defend- 
ants were  merely  nominal  parties  aa  trustees, 
and  thereupon  Uie  cause  was  docketed  in  the 
Circuit  Court  of  the  United  SUtee  on  the  18th 
of  November,  1878,  In  November.  IBTO,  the 
OircuitCourt,  "Beingof  opinionthflttheaction 
in  Its  present  form"  could  not  be  maintained  in 
that  court,  remanded  the  suit  to  the  Btate  Court, 
and  from  that  on'e.T  this  writ  of  error  was 

As  the  suit  was  pending  in  the  State  Court 
against  Hyec^  from  1878  to  1878,  his  application 
for  removal  was  too  late  10  secure  the  benefit  of 
the  separable  controversy  provision  in  the  Act 
of  187S.  Such  an  application  should  have  been 
made  at  or  before  the  Term  at  which  the  cauae 
could  be  first  tried,  or  rather,  as  this  suit  was 
begun  before  the  Act  of  1875  was  passed.  It 
should  have  been  at  or  before  the  Term  at  which 
the  cause  could  be  first  tried  after  E^:  Act 
went  into  opeiatioo.  BemaeaiOa*ei,lOOV.&., 
478  [XXV.  M»]  "  * 

Under  the  local  prejudice  Act  there  can  be  no 
removal  unless  all  the  necessary  parties  on  one 
aide  of  the  suit  are  citizens  of  different  States 
from  those  on  the  other.  This  was  decided  In 
Vannerar  v.  Brgant,  21  Wall.,  41  [88  U.  8., 
XXIL,  476].  It  is  not  enough  thatlhere  be  a 
separable  controreray  between  parties  having 
the  Deccaaar;  citizenship,  northattbe  principal 
controversy  Is  between  citizens  of  dlftereDl 
States.  If  there  are  necessary  parties  on  one 
aide  of  the  suit  ddzens  of  the  same  Slate  with 
those  on  the  other,  the  Circuit  Court  cannot 
take  Joriadiction. 

There  is  no  doubt  that  in  this  case  the  prlnd- 
--' rorerBT  is  between  Hyen  and  the  plaint- 


EtB,1 


The  posaesdoD  of  the  land  Is  in'  Hyeia  or  his 
heirs,  but  the  le^  title  is  thought  to  be  in  the 
'   oUier  defendants.    It  is  true  that  the  other  de- 
fendants are  mere  trustees,  who  may  be  com. 
[   pelled  to  convey  if  they  do  have  the  title,  but 
'   one  of  the  objects  of  the  suit  Is  to  get  such  a 
conveyance.    This  part  of  the  relief  asked  for 
'   cannot  behad  unless  the  trustee  defendants  are 
partiea.    The  record  shows  that  they  refused  to 
:    yAa  as  plaintiffs.    This  implies  that  thej  deny 
I    the  trust  and  leave  the  plaintiffs  to  their  reme- 
dies.   IneSectthey  have  put themselveson  the 
record  as  contending  that  the  conveyance  made 
1^  theb  ancestor  passed  the  title  to  Hyeia  and 
Uncharged  the  trust.    This  also  is  claimed  by 
Uyen.    Consequently  it  appeara  that,  under 
the  ruling  In  Gardner  t.  Bnnm,  21  Wall.,  41 

SU.  S.,  XXn.,  527],  the  plaindfls  required 
presence  of  the  tnulee  daendauls  in  order 
to  get  Hyen  out  of  posseedon  even.  Without 
the  legal  title  they  could  not  recover  in  eject 


ment  against  Wm  The  trustee  defendsnli 
were  unwilling  to  Join  with  the  plaiutiSt. 
Therefore  the  plaintula  had  to  make  them  it 
fendants  in  order  to  recover  at  aU.  It  folbwi 
that  the  trustee  defendants  were  not  on^  not 
nominal  oarties,  but,  If  thev  actually  did  hold 
the  legal  title,  as  Is  asaumed,  necesaaTy  paitks. 

Tilt  order  r^mandingUte  mum  woj  rigkt,  md 
ilUnffirratd. 

Trueoopr.   Teat; 

James  EL  MoKeaner.Clerk,  Biii>.OMut,U.a, 
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OitgordinanM  preteribing  wharf  eAarjftt—dvti 
of  limnag&—gwtti<m  offaet—ttaUjuritdieliffn 
of  vhant* — ex(niatant  aAarfaj/e    rtmtdg. 


8.  Tlie<»<Uiuuiaelntbleci , 

of  wbarfase  on  vesnls  "That  aajUKbmrm  erie- 
eelve  (Tel(tBt,  or  land  on  or  andiOT  at  or  In  trmt  o( 

anr  puboo  landing  or  wharf  beloncinf  ti   " 

for  toe  purpose  of  dlsohargtae  oil — '-' — 
held,  that  the  ordlnanoe  onlf^tei 


Irtoaat  aaohor  Inlbe  rlvn. 

3.  wbarfase  la  a  oharoe  tor  the  ubb  of  a  whail 
made  by  Um  owner  tSeretor  ^war  of  rant,  at 


KdntTOttOD- 


ipoMifc 
ifeDtert 


wharf,  or tortfaeprivikige  ofeaterbur  ■  port:  at 
law,  wb^her^^BooordlncaatbafaMIMtiswIiarbcc 


tloDS  lot  partlcuL 
rresskiiunegisiai 
tberaof  properlr 


S.Tb«i. . 

and  navlaatloD  as  aids  and  ooavanlcDoea,  nt 

1lnl£elrDatiu«,aod  requiring  special  resula. 

~  ' lartlcular  places.  Id  the  abaenoe  of  Q». 

lecislaUon  on  tiwsntiJeot.  tbe  twiiluKa 

,.qperlr  belongs  totheStatM  In  wl3ofa  ttaqi 

aie  sltuateo.  _ 

aiThatasultwIllnotUeln  the  CUoUt  Own  d 

the  tJnlled  Btatea  for  roUof  i— ■--   -= 

wharfage,  as  a  oaae  arising  undo . 

or  laws  ot  the  United  States,  even  Uioiigh  K  be  f 
leged  that  the  wharfage  waa  Inteoded  aa  *  dutr 

tonnage;  the  alleged  Intent  not  being  tn 
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AFPKAL  fran  (he  ClKult  Court  of  the  TJnit- 
cd  Btatcs  f  or  the  DUtrict  of  West  Virgiuk. 
The  Uilo>T  and  fuU  at  tha  case  appear  in 
be  opfaiioa  of  tbe  court. 

JImwi.  O.  W.  ■obUob,  J£ /.  Awiaanl  and 
7.  W.  BaOtg,  for  ai^fellantt: 
^- '— — |g  of  tUf  ordinaDco  ar©  wiUkln  the 


C.  S.,  XXn.,  417):  Me,  also.  Aietft  Co.  t 
U,  BS  n.  B.,  80  (XXIT.,  877). 


uririBg  at  and  departing  troin  a  town,  without 
Rftrenee  to  the  nie  of  wnarrea. 

AeM  Co.  T.  £)L  Paul,  8  Dill.,  454. 

The  ill^alit7  or  unreaioiiableQeM  of  nich 
cktfgca  b  <^ea  to  Indicia!  inqulrr  and  determi- 
wlin,  nd  wbea  found  to  be  ilfegal  or  ezces- 
■*e,  and  to  have  been  paid  under  protest,  thej 
DtT  be  lecoTered  back. 

nmaow  Tat  Que*.  12  WaU.,  SOD  (TO  U.  B., 
XI..  ffrJ);  F*icka  Co.  T.  £l.  Paid,  8  DUl..  454. 

JIatn.  W.  A.  Cook  and  0.  C.  Oote,  forap- 

TVk  Adi  nnd  the  ordinance  of  the  City  of 
hifcenbur^,  pasMd  in  pursuance  thereof,  are 
■M  Ee  conflict  with  tlte  Constitnlion  or  any  law 
ritb  United  States,  and  are,  therefore,  valid. 

iheM  Co.  V.  CalUOtburg,  IDS  U.  8.,  559 
XXTL,  IIM);  PaeJui  Co.  t.  fwitwil:  (fupra); 
FiOM  Ol  T.  &.  £<niu,  100  U.  B.,  423  (KXV., 

tf  Acre  woe  any  Joit  groond  of  complaint  on 
Mcoont  of  nnivaaonableneflB  of  <±Argea.  the  rem- 
ifr  h  at  Ikw  and  not  in  equity. 

AeM  Cb.  T.  QUUtltbHrg  (tupiw);  High,  In- 
tact, mc  97,  M  mq. 

Mr.  /hMm  Bndl«r  ddiTcnd  the  ofdnlon 
(f  Ob  court: 

TUi  la  an  appeal  frum  a  decree  dlsmisring  a 
H  ta  d«noei7  on  datanner.  The  complain- 
M(  fadow,  wbo  it  appdlsnt  bere,  according  to 
lb*  Alotenti  of  the  bill,  is  a  Corporation  of 
WmI  Virginia,  oiganixed  for  the  purpose  of  car- 
rrtag  oo  a  tranaportatkin  bnainea*  on  the  Ohio 
■mr.  tocdber  with  a  general  wbarf  and  com- 
aMon  SnaincN,  Ita  principal  otBce  being  lo- 
tMdaitboCiVofParkenburg.  Itiatheowner 
<lM«enl«camboaia,dnlyenrolled  and  licensed 
■dtr  the  Acu  of  Confess,  and  pljini:  between 
nntarx,  Wheelinc,  Parkerebtuv,  Cincinnati 
■i  Omtoicioo.    The  bill  wat  filed  againat  the 


iwiimialy  paid  on  tfcat account  Iliscontended 
Atf  tka  atj  ordinance,  under  which  the  wharf- 
■  '    1,  ii  In  confiict  with  the  Con- 


vuiian  at  the  United  eiate*;  and  this  ia  the 
cswd  on  which  the  jurisdiction  of  the  Circuit 
Owl  e(  Um  United  States  was  invoked.  The 
4  tUK^m  Ibat  lOBDryeanBgo  the  CitTof  Par- 
K  eaoaed  to  ba  oonatmcted  on  the  banks 
lo  Btnr  at  Ibat  place,  a  wharf  or  put>- 

j;  to  be  used  bf  toe  Tuions  steamboats 

a^H(  na  tfea  ftw  and  landing  at  said  City; 
sajat  add  wharf  biffll  controlled  by  the  Ci^ 
vd«  a  OHtnia  oxliiMaoe  paased  \fv  Ihe  mayor 
Md  cBMana  eooncD  in  March,  1805,  a  copy  of 
vkUwHtladwiibtheUn.  Qy  this  ordinance 
1 »  ss^iuad  thai  arer;  steamboat,  kaelboat, 
hs  n  Ottol 


barge,  fiattxut  and  flat,  except  ferry-boats,  tuat 
may  discharge  or  receive  ft^ht,  or  luid  on  or 

cnor  at  or  in  front  of  any  public  landing  or 
..  jarf  belonging  to  the  City,  or  at  which  the 
Ci^  may  iQwf nlly  charge  and  receive  wharfs^ 
for  the  puipose  of  d&cbarginz  or  receivmc 
freight,  uinll  pay  the  City  for  wharfage  the  fot 
lowing  sums  or  rates  for  each  respectively,  to 
wit:  on  steamboats  of  leas  than  one  hundred 
Ions  burden,  f8  tat  the  first  twenty-four  hours 
or  any  pert  tb6re<^,  and  tl.60  for  every  subse- 
quent twenty-four  noun  or  any  part  thereof. 
On  steamboats  of  one  hundred  and  less  than  one 
hundred  fifty  torn,  $8.75  for  the  flnt,  and  (2  for 
every  subsequent  twenty-four  hours  or  any  part 
thereof;  and  so  on,  regulating  the  charges  ac- 
cording to  the  tonnage,  ai3  redndng  them 
where  only  a  smaU  quantj^  of  frei^t  is  dis- 
charged or  received.  Providon  la  tnen  made 
for  recovering  the  wharfage  by  bringing  the  pai' 
ties  tiefore  tlie  recorder  or  a  justico  of  the  peace. 

The  bill  alleges  that,  under  and  by  vlnue  of 
this  ordinance,  the  City  of  Parkeisbiir^  has, 
ever  since  the  organizaoonof  Ibe  oomplaman^ 
reauired  it  and  its  agents  to  pay  the  chugee  [»o- 
vided  in  the  ordinanm  for  SH  the  steamboats 
owned  or  controlled  by  It,  that  have  discharged 
or  received  freight  or  pessengers,  or  landed  at 
the  said  wbarf,  which  paymenia  have  been  made 
under  protest. 

The  Dill  then  makes  the  following  charge: 

"Your  orator  further  alleges  that,  as  It  u  ad- 
vised and  believes,  the  said  ordinance  is  wholly 
null  end  void,  and  is  in  conflict  with  those  pro> 
visions  of  the  Constitution  of  the  United  Slatea 
relating  to  the  regulations  of  interstate  com- 
merce and  prohibiting  any  State,  withont  the 
consent  of  Congress,  from  laying  any  duty  of 
tonnage;  and  that  the  operaUon  of  the  same 
tends  to  and  does  abridge  the  free  use  of  the 
Ohio  River  by  your  orator,  to  which  it  Is  legally 
entitled  by  virtue  of  the  enrollment  and  license 
of  its  steamboats  under  the  Liwb  of  the  United 
Stales  as  aforesaid.  As  by  reference  to  said 
ordinance  will  appear,  the  rates  of  charges  made 
by  said  City  of  Parkersbuig  upon  steamboats 
landing  at  or  in  front  of  the  wbarf  of  said  City 


indiscriminatAly,  whether  the  boat  lands  or  an- 
chors at  or  In  front  of  any  public  landing  oi 
wharf  of  sold  City.  And  your  orator  further  [88«] 
avers  that  the  Congress  of  the  United  States  has 
never  given  its  consent  to  the  passage  or  enforce- 
ment of  said  ordinance,  but,  on  the  contiaiy, 
tonnage  dutlee  are  exptessly  prohiUted  bv  sec- 
tion eSfi  of  tbe  Revised  Statutee  of  (he  United 
States  to  Im  levied  upon  enrolled  or  licensed 
vessels  trading  from  one  port  in  tbe  United 
Stales  to  another  port  within  tbe  same." 

The  bill  further  altegee  that  the  rates  charged 
by  the  ordinance  ore  unreasonable,  eitortionato 
toA  oppressive,  and  are  made  and  levied  as  a 


replenishing  Its  treasury  and  Increasing  Its  reve- 
nue; that  ux  cost  of  the  wharf  has  iieen  col- 
lected over  and  over  again:  that  it  is  allowed  to 
remain  in  bad  repair;  and  that  the  wharfage 
dues  collected  have  been  used  for  other  city 
pnrpoees,  paying  ita  debt^  etc.;  that,  in  tbe 
year  1870  over  ^,700  was  collected  from  vari- 
ous boats  and  Tessels,  leas  than  $30  of  which 
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was  spent  on  the  wharf;  and  tbc  snme  thing  in 
other  reais.  These  facts  are  stuted  for  the  pur- 
pose of  showing  the  eirtorlionaie  character  ot 
tbc  ordinance,  and  that  itisusMi  for  tbc  purpose 
of  laying  duties  and  imposts  on  imports  ana  ex- 
ports. 

The  bill  further  shows  that,  for  the  recent  re- 
fusal of  the  complainant  to  pay  these  wharfage 
charges,  the  City  of  Psrltershurg  has  inatitulcd 
suits  against  it  before  the  reconier  under  said 
ordinaace;  wherefore  it  prays  a  decree  to  re- 
strain all  further  proceeaiogs  against  the  com- 
Elainant  by  said  smU  or  otherwise,  fromenforc- 
ig  any  judgment  recovered  by  the  City  for  the 
Tiolation  of  said  ordinance,  or  otherwise  inler- 
fering  with  the  rights  of  the  complainant  to  the 
free  use  of  theOhioKiverbymcansof  iisateara- 
boats;  and  for  the  recovery  of  moneys  already 
exacted  from  it  under  saia  ordinance,  amount- 
ing to  over  $2,000;  and  that  the  ordinance  may 
be  declared  null  and  void. 

To  this  bill  the  defendants  demurred,  and 
upon  argument  of  the  demurrer  the  bill  was 
dismissed.     Ftom  that  decree,  the  present  ap- 

ran.i     P*'''  i*  taken. 

[698]  K  the  730th  section  of  the  Bevised  Statutes, 
which  declares  that  "  The  writ  of  injunction 
shall  not  be  grantwi  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a 
Slate,"  applies  10  suits  originally  brought  in  the 
circuit  courts  by  virtue  of  the  Act  of  March  3, 
1875  [18  StaL  at  L.,  470],  in  cases  arising  under 
the  ConstitutloD  or  laws  of  the  United  States,  It 
is  clear  that  so  much  of  the  bill  in  this  case  as 
prays  for  an  injunction  to  restrain  legal  proceed- 
ings already  insiituted  before  the  recorder  of 
Pu'kcrsburg  before  it  was  filed,  cannot  be  main- 
teiued.  But  that  portion  of  the  bill  which  seeks 
to  have  the  wharfage  ordinance  declared  void, 
and  to  restrain  any  further  coUcctioDsunder  it, 
and  any  further  mterferenco  with  the  right  oi 
the  complainant  to  the  free  navigation  of  the 
Ohio  River,  is  not  open  to  this  objection;  and 
perhaps  the  demand  for  a  return  of  the  wharf- 
age already  paid,  although  itself  of  a  legal  nat- 
ure, may  come  in  as  incidental  to  tlie  other  re- 
lief. The  main  question  to  be  solrcd  is,  whether, 
as  contended  by  the  complainant,  the  ordinance 


or  anj  law 


them 


TSie"' 


United  States. 


It  IS  conceded  by  the  bill  that  the  wharf  for 


public  in  the  sense  of  being  open  to  the  use  of 
the  public,  belongs  to  the  City  of  Parkeraburg; 
that  it  was  built  and  is  maintained  by  the  City 
as  its  property;  and  the  ordinance  on  its  face 
shows  that  the  charges  Imposed  for  landing  at 
or  using  it  arc  imposed  as  and  for  wharfage  and 
nothing  else.  It  may  be  extortionate  in  amount 
but  it  &  wharfa^.  The  allegatioaa  of  the  bill, 
that  It  is  not  real  wharfage  but  a  duty  of  ton. 
nage,  in  the  name  and  under  the  pretext  of 
wluirfage,  cannot  be  received  against  the  terms 
of  the  ordinance  itself.  This  would  open  the 
door  to  an  inquiry,  in  every  case  of  wharf  age  al- 
leged to  be  unreasonable,  which  would  lead  to 
great  inconvenience  ana  confusion.  Neither 
courts  nor  juries  would  have  any  practicable 
criterion  by  which  to  judge  of  the  secretintent 
with  which  the  charge  was  made,  whether  at 
wharfogeorasaduty  of  tonnage.  Such  an  in- 
quiry, if  allowed,  would  bring  into  queMion  not 
only  tiie  intent  of  municipal,  but  of  kidslatlve 


bodies.  When  the  question  is  one  of  reafonsble 
or  unreasonablewbarfagc,  weknowwbat  lodo 

with  it.  It  isaquestionknown  to  tIielaws;tDd 
the  modes  of  mlress  for  unreasonable  wharf- 
age, are  fixed  and  settled.  But  whether  a  charge  [ 
imposed  is  a  charge  of  wharfage  or  a  duCv  of 
tonnage  must  be  determined  by  the  terms  otllM 
ordinanceorrcgulationwhichimposesit.  Tbey 
are  not  the  same  thing;  a  duty  of  tonnage  is'a 
charge  for  the  privilege  of  entering  or  trading 
or  lying  in  a  port  or  hariior;  wharfage  is  a  clsigp 
for  the  use  of  a  wliarf.  Exorbitant  wharfure 
may  have  a  similar  elTect  as  a  burden  on  com- 
merce as  a  duty  of  tonnage  has;  but  it  is  exor- 
bitant wharfage  and  not  a  duty  of  tomiBge;si]d 
the  remedy  for  the  one  fs  ddlerent  from  the 
remedy  for  the  other.  The  question  whether  il 
is  the  one  or  ihe  other  is  not  one  of  intent,  but 
one  of  fact  and  law;  of  fact,  as  whether  ibe 
charge  Is  made  for  tlie  use  of  a  whaif ,  or  for 
entering  the  port;  of  law,  as  whether,  accord- 
ing ds  the  fact  is  shown  to  exist,  it  is  wharfue 
or  a  duty  of  tonuaee.  The  intent  is  not  materiil, 
audianottravereable.  It  isnotlike  thecaaeof 
a  deed  absoluto  on  its  face,  but  intended  as  a 
mortgage;  there,  the  intent  is  the  result  of  an 
agreement  between  the  parties,  which  may  be 
proved,  and  which  it  would  operate  oa  a  fraud 
on  one  of  the  parties  not  to  allow  to  be  proved. 
Nor  is  It  like  the  case  of  a  mistake  in  an  inGtm- 
ment,  by  which  the  Intent  of  the  parties  iscon- 
travcned;  in  that  case,  also,  the  actual  tgne- 
ment  between  them  may  be  shown  for  the  pur- 

Cof  correcting  the  instrument.  Nor  a  it 
the  case  of  an  intent  to  deceive  or  defraud 
or  to  commit  a  crime;  there,  the  intent  is  ama- 
trcial  port  of  the  offense  charged;  whilst  in  the 
present  case  a  supposed  intent  la  suggested  foi 
the  purpose  of  making  of  one  act,  another  and 
a  different  act.  It  is,  in  truth,  more  like  the 
case  of  an  averiuent  to  contradict  the  eipRsa 
terms  of  a  written  bstrument  bv  parol. 

It  is  contended,  indeed,  that  the  terms  of  the 
ordinance  in  question  ^ow  that  it  was  intend- 
ed to  exact  a  duty  of  tonnage  and  is  not  con- 
fined to  the  prescription  of  charges  for  wharf- 
age; and  the  words  "'  anchor  at  or  in  front  fj 
any  public  landing  or  wharf,"  as  desctibine 
vessels  to  be  chargol,  are  relied  on  as  sustain- 
ing this  view,  aince,  aa  contended,  they  embrace 
vessels  not  using  the  wharf.  But  we  do  not  un- 
derstand this  to  be  themeaning  and  effect  ot  the 
words.  The  whole  phrase  should  be  taken  to- 
geUier,  and  thus  reiui,  it  is  evidently  confined 
to  vessels  using  or  intending  to  use  the  wharf. 
The  passage  consists  of  two  distinct  clauses;  1, 
"Everv  steamboat  that  may  discharge  ot  it- 
ceive  freight  at  any  public  landing  or  whaif ;" 
a,  "Or  that  may  land  on  or  anchor  at  or  in  front 
of  any  public  landing  or  wharf  for  the  gurpcee 


those  vessels  only  which  land  or  anchor  at  or 

before  a  wharf  for  the  purpose  of  osing  It. 

Sometimes  it  may  happen  that  the  deptn  of 

water  in  the  river,  or  intervening  vesseb  lying 

at  the  wharf,  will  not  allow  a  vessel  to  gcidnw 

alongside  of  the  wharf,  and  yet  ahe  may  denre 

to  connect  with  it  in  some  manner,  by  plank? 

or  by  the  deck  of  an  intervening  boat,  bargeoi 

float,  so  as  to  discbarge  or  recdve  frd^t  and 

sengers  uponorfromtbe  wharf.  Sochcasn 

properly  described  by  the  language  used; 
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ad  m  hftTs  no  erldence  U»t  u^  other  con- 
ttncdoD  hu  been  ffiTen  to  IL  T&e  complain- 
■I  doc*  not  tllege  tW  the  lupposed  obnoxious 
milicatioD  of  ttw ordinance hssever  been  made 
•olnM  any  of  Its  veaeels,  or  SKainst  my  ves- 
•di.  Tbe  durge  of  the  bill  is  only  "  Tbst, 
Doder  mud  by  riitue  of  said  ordinance,  the  City 
«l  PiAtntmg  hu,  ever  since  the  time  of  or- 
iHJiHiop  of  your  orator,  required  your  orator, 
nuaUsandsemnta,  (opavto  It  the  charges 
pranded  in  said  ordinance  lor  all  steamboats 
owned  or  coatrolled  by  your  orator  that  have 
fiKharged  or  recdved  Enieht  or  pnesengers,  or 
kfidedat  iu  nid  wharf. ''^  There  is  no  com- 
pbiai  tlat  wharfage  hai  been  exacted  irhen  tbe 
cninidaiiiaiif  a  veeseU  have  merely  anchored  iu 
Ik  Kream,  or  have  moored  at  any  other  place 
ikin  the  dty**  wharf;  or  when  they  have 
topped  at  or  in  front  of  the  wharf  itself  for  any 


i  from  that  which 

_  ^ ._ '.  AVw  Orhan*.  SO 

WsIL.SnrsiD.  a,  XXn.,«7].  There  the 
aidin«Dce  objected  to  imposed  levee  duties  '  'on 
•H  noamhMta  which  ihall  moor  or  land  in  any 
pan  oftbePort  of  New  Orleans;"  andthiscourt 
cDold  do  DO  otherwise  than  hold  tlint  such  an 
vdtnaaeehad  theeflectof  Iayio;;aduty  of  ton- 
Mff,  apiiMt  tlu  expnaa  prohibition  of  the 


teea  taken  of  an  Act  of  the  Legislature  of  Lou) 

■■a.  antbovizing  tbe  port  wardens  of  New  Or- 

'    ^Hi  to  demand  and  receivers  from  every  vM- 

■t  nriTing  in  that  port,  whether  called 


yty.  aad  of  a  law  of  Texas,  which  required 
Cloy  Twel  arriving  at  tbe  quarauline  station 
«f  any  town  on  the  coast  of  Texas,  to  pay  %S 
tar  tke  fint  hundred  tona,  and  one  and  a  half 
tan  for  endi  additional  ton.  FUU  v.  Morgan, 
I>iraa,5«mU.6.,ZXn.,aoi].  So.when 
s  hw  of  New  Tork  reooiied  all  veneltof  acer- 
Wa  da«,  wUd)  should  enter  the  Fort  of  New 
T«t,  or  load  ot  unload,  or  make  bat  to  any 
vhaff  tbenin.  lo  pay  a  certain  rate  per  Ion,  this 
«M  held  to  be  an  tmconstitutional  imposition, 
►  mail,  it  ^ifJied  to  all  vessels  whether  they 
■ed  awharfornot.  BUimAip  Co.  v.  TinktrM 
C.  &,  ns  [XXIV..  116].  AQthwe  were  clear 
OHa  tt  inxj  on  loonage  at  distinguished  from 
vtariage;  end  tbe  tenns  of  the  ordiDanceaand 
b*«taqaeBtkwwere  tot  different  from  tboae 
^ihi  ordtoance  now  uooer  cotuldcralJon.  We 
Afak  it  very  clew  Ihat  tbe  ordinance  In  question 
aawK  be  rc^ffded  as  impoainc  any  other  charge 
fcn  itil  of  wharfage.  Tbe  fact  thai  the  rates 
<taind  are  grwlnaied  by  the  size  or  tonnage  of 
tt*  veMd,  ia  of  nooonseauence  In  this  conneo- 
**.TMido<»  not  make  It  a  duty  of  tonnage  in 
*tanHC< tbe  Constitution  and  the  Acts  of  Con- 
rns.  So  w«  hMTs  ezpreasly  decided  In  several 
ttai^cmm.  Cbiuiim  v.  A«w  OriMn*  [supra]; 
Adri  Cb.  T.  ApfaA,  H  U.S.  ,80  [XXIT.,  ml ; 
^^WAT,AJ>tti*1'»nfl  4MtXT"  -'"'' 


a  «»of  tbe  Bevlsed  BtMutea,  _ 

tta  "No  VBWtl  bdongiog  to  anydtlzen  of  the 
<■  n  Otra 


United  States,  trading  from  one  port  within 
the  United  Statee  to  another  port  within  the 
United  States,  or  employed  in  Uie  bonk,  whale 
or  other  flsheries,  shall  be  subject  to  tonnage, 
tax  otdutr,  if  such  vessel  l)e  licensed,  registered 
or  enrolled;"  they  mean  by  the  phrases,  "duty 
of  tonnage,"  and  "  tonnage  tax  or  duty,"  a 
charge,  tax  or  duty  on  a  vessel  for  the  privilege 
of  enic^^iig  a  port;  and  althoujrh usually  levied 
according  to  tonaBg«,nnd  so  acquiricg  its  name, 
it  is  not  conCned  to  that  melliod  of  rating  the 
charge.  It  has  nothing  to  do  with  nltorfage, 
nhicL  is  a  charge  against  a  vessel  for  using  or 
lying  at  a  wharf  or  landing.  The  one  is  im-  t*M} 
posed  by  the  government,  the  other  by  the  own- 
er of  the  whaif  or  landing.  Tbeone  is  a  com- 
mercial regulation,  dictated  b^  the  general 
policy  of  the  countjry  upon  consideratioua  hav- 
ing Kference  to  its  commerce  or  revenue;  tlie 
ouer  is  a  rent  charged  by  the  owner  of  tbe 
property  for  its  temporary  use.  It  is  obvious 
that  the  mode  of  rating  the  charge  in  either  case, 
whether  according  to  the  sizeor  capacity  of  tbe 
vessel  or  otherwise,  has  nothing  to  do  with  its 
essential  nature.  It  is  also  obvious  that,  since 
a  wharf  is  property  and  wharfage  is  a  charge  or 
rent,  for  its  temporary  use,  the  question  %vheth- 
er  the  owner  derives  more  or  less  revenue  from 
it,  or  whether  more  or  less  than  the  cost  of 
building  and  maintaining  It,  or  what  disposi- 
tion be  makes  of  such  revenue,  can  in  no  way 
concern  those  who  make  use  of  tbe  wharf  and 
are  required  to  pay  the  regular  charges  therefor; 
provided,  always,  that  the  charges  are  reason- 
able and  not  exorbitant. 

It  is,  undoubtedly,  a  general  mle  of  law,  in 
reference  to  all  public  wharves,  that  wharfage 
must  be  reasonable.  A  private  wharf,  that  U, 
a  wharf  wtiich  the  owner  has  constructed  and 
reserves  for  his  private  use,  is  not  subject  to  this 
rule;  for,  if  any  other  person  wishee  to  make 
use  of  it  for  a  temporary  purpose,  ttie  parties 
are  at  liberty  to  make  their  own  bargain.  That 
such  wharves  may  \»  had  and  owned,  even  on 
a  navigable  river,  is  not  open  to  controversy. 
It  was  to  decided  by  this  court  in  the  case  of 

i>u«(wiv.  «ww,  iBiack,  asreeu.  8.,XTn.. 

39],  and  In  Yate*  v.  MilumiikM.  10  Wall.,  407 
[77U.8.,XIX.,9641.  Whether  a  private  wharf 
may  be  malntainea  as  such.wbere  it  is  the  only 
facility  of  the  kind  In  a  particular  port  or  har- 
bor, may  be  questioned.  Sir  Matthew  Hale  says, 
"  If  the  King  or  subject  have  a  public  wharf 
unto  which  all  persons  that  come  to  that  port 
must  come  and  unlade  or  lade  their  goods  at 
for  the  purpose  l>ccause  they  are  the  wharves 
only  lic«nsea  by  the  EJng, according  to  the  Stat- 
utes of  1  Eli/.,  cap.  U,  or  because  there  Is  no 
other  wharf  in  tliat  port,  as  it  may  fall  out 
where  a  port  Is  newl^  erected;  In  that  case  there 
cannot  be  taken  arbitrary  and  excessive  duties 
for  cranage,  wharfage,  pesage,  etc.;  neither  can 
theyt)e  inhanced  to  an  Immoderate  rate,  hut 
tbe  duties  must  be  reasonable  and  moderate, 
though  settled  by  the  King's  license  or  charter.' 
Hai^ve,  L.  T.,  77. 

Be  this,  however,  at  It  may,  b  la  an  un-  [TOO] 
doubted  rule  of  universal  application  that  wharf- 
age for  tbe  uae  of  all  puoUc  wharvea  mutt  be 
reasonable.  But  then  tbe  question  arieet:  by 
what  law  la  this  rule  eatabllahed  and  bv  what 
law  can  it  be  enfotcedl  By  what  law  It  It  to  be 
decided  whether  the  charges  impoaed  are,  or 
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•ra  not,  extortionate  T  There  can  be  bnt  one 
answer  Ut  ibeeequeetlona.  Clearly,  it  must  be 
by  tbe  local  municipal  law,  at  least  until  some 
npeiioT  or  paramount  Ian  baa  been  prescribed. 
At  Farkersburg,  it  is  tbe  law  of  West  ViigCnia. 
Tbe  rale  teferred  lo  is  a  rule  of  tbe  common 
kv  tmdoQbtedly;  btU  it  baa  force  in  West  Vir- 
ginia because  tbe  common  law  Is  tbe  law  of  tbat 
State,  tioA  not  because  it  Is  tbe  law  of  tbe  United 
StaUa.  Tbe  cotirU  of  tbe  Dnlted  States  do  not 
enforce  tbe  commrai  law  in  municipal  matlera 
in  tbe  States  because  It  la  federal  Uw,  but  be- 
cause it  to  tbe  law  of  (be  State. 

We  bare  said  tbat  tbe  reasonablenees  of  wharf- 
age must  be  determined  br  tbe  local  law  until 
some  paramount  law  bas  been  prescribed.  By 
this  we  mean  tbat,  until  tbe  local  tow  to  dis- 
placed or  OTenuled  by  paramount  legislatloii 
~  *~~ted  by  Coiurees,  tbe  courts  bave  no  other 
!,  no  other  tow  to  adminisler  on  tbe  subject 
"  le  local  or  slate  tow.  Our  ^lemof  eov- 

It  is  of  a  dual  character,  state  and  led- 

enl.  The  States  reuUu  general  sovereignty  and 
jurisdiction  orer  all  local  matten  wltfiin  their 
Umils;  but  tbe  United  StaUs,  through  Congreee, 
to  iDTesled  witb  supreme  and  paramount  au- 
thority in  tbe  regulation  of  commerce  witb 
foreini  Nations  and  among  tbe  sereral  Stales. 
Thtoliaa  been  beldtoembncetberegutodonof 
tbe  navigable  waters  of  the  United  Slates,  of 
which  the  Ohio  Rirer  to  one.  In  the  ezerciee 
of  tbto  authority  over  navig^bto  waters.  Con- 
gress has,  from  tbe  commencement  ot  tbe  gov- 
eniment,  erected  light-houses,  break-waten  and 
pieia,  not  only  on  the  sea  coast  but  in  the  nari- 


adopied 
guide,  ni 


ingi 


le  navigation  of  rivers  l^  dredging  and  clean- 


more  capal^  ot  meeting  tbe  growing  and  __ 
lending demandetrfcommerce.  Ithasexiended 
its  Bupervirion  in  an  eepedal  manner  to  tbe  Ohio 
River.  Amongst  other  things,  it  has  overcome 
tbe  obftade  preaented  by  tbe  falto  at  Louisville 
by  the  construction  ot  an  ezpetulve  canal.  It 
has  crealed  ports  of  delivery  along  the  river,of 
which  the  City  of  Parkerabnrg  itself  to  one,  and 
others  are  at  Pittsburgh,  Wbeellng,  ClndnnaU, 
Louisville,  Madison,  Jeffersonville,  New  Al- 
bany, EvansviUe,  Paducab  and  Cairo.  It  has 
regutoled  the  laidges  which  have  been  thrown 
across  the  river  by  authnrily  of  the  Statee.  It 
autherlied  tbe  WlieeUng  Bridge  to  stand,  after 
tbto  court  had  declared  It  to  be  a  nuisance,  re- 
quiring the  officers  of  all  veneto  U>  r^ulale  their 
pipes  and  dilmneyi  so  as  not  to  interfere  with 
Ihe  bridge,  10  Stat  at  L..  112;  thus  extending 
its  common  protection  to  commerce  l^  land  and 
commerce  1^  water.  It  required  tbe  Newport 
and  Ondnaati  Bridge  lo  be  removed  or  ptoced 
at  a  greater  hei^t  above  the  water,  after  navlng 
been  constructed  tn  accordance  with  the  tows 
of  tbe  States  and  of  tbe  United  Slates.  IS  Stat 
atL.,S72. 

Now  wharves,  levees  and  bmdlne  pboea  are 
essential  lo  commerce  1^  water,  no  ws  than  a 
navigable  diannd  and  a  clear  rivet.  But  Ibey 
are  attached  U>  the  land;  they  are  private  prop- 
erty, real  estate;  and  tb^  are  primarily,  at  least, 
subject  to  tbe  local  Male  tows.  dmgteH  baa 
never  yet  interpoeed  to  supervise  their  adminie- 
nation;  It  has  hitherto  left  thto  exclusively  to 
tbe  States.  There  to  Utile  doubt,  however,  that 
fiBS 


Congms,  If  it  saw  fit,  in  e.__  __  , „ 

abuiies  in  the  management  of  whaif  propeity, 
abuses  materially  interfering  with  the  proMcu- 
Hon  of  commerce,  mi^t  lnlerpo«e  and  nuke 
regutodons  to  prevent  such  abuses.  Wbea  it 
shall  have  done  ao,  it  will  be  time  enoii^  for 
tbe  o^urts  to  cany  its  regutotiona  into  effect bj 
judicial  proceedings  properly  instituted.  But 
until  Congiesshasacted,  the  courts  of  tbe  Cnii- 
ed  Statee  cannot  awume  control  over  tbenbiKi 
osamatter  of  federal  cognizance.  IltotbeCoo- 
grtss,  and  not  the  Judicial  department,  to  vhidi 
the  Constitution  bas  given  tbe  power  to  legubie 
commerce  witb  f oragn  Nations,  and  amoeg  Iht 
several  States.  The  courts  can  never  take  Ike 
Inittotive  on  thto  subject 

There  are  cases,  it  is  true,  which  are  so  no- 
tional in  their  character  and  in  which  it  la  n 
essential  that  a  genera]  or  national  rtde  ibonld 
exist,  tbat  any  Stierference  by  tbe  State  Le^ 
latures  therewith  are  Justiy  deemed  to-be  an  in- 
vasion of  the  power  ukd  anthori^  of  the  Qen- 
eral  Government;  and  in  such  cases  tbe  omrts 
T*ill  interpose  to  prevent  orredress  the  conuois- 
eion  of  acts  done  or  attempted  to  be  done  under  [ ' 
the  authoritv  of  such  unconstitutional  tow*.  In 
such  caaee.the  non-action  or  silence  of  Congrttt, 
will  be  deemed  to  be  an  indication  of  luwill. 
that  no  exaction  or  restraint  sbaQ  be  impcaed. 
Sucb  Is  Oie  Import  of  tbe  various  passenger  cases 
in  which  tills  court  has  pronounced  unconstito- 
tional,anytax,du^orolberexactionlmposedl9 


the  Slates  upon  emigrants  landing  in  ihe  coon- 
tiy.  Sucb  Is  also  the  import  ot  thOK  cases  to 
which  it  has  been  hekl  that  slate  laws  ImpoonK 


discrindnating  burdens  upon  the  persons  o 
products  of  otber  States,  are  unconBbtutioDBl;  it 
being  deemed  tbe  intent  of  Congress,  that  in- 
terslate commerce  sballbefree,  miereithaBDOt 
itself  imposed  any  restrictions  thereon.  Bet. 
fiutengerOaiet.l'noy..38&.4S2:  Ooolefr.Bi. 
irf'ff'anfcTU,  12How.,819;  Gilmanr.Philada- 
pbia,  8  Wall.,  718  [70  U.  8.,  XVni.,  «); 
OrandaUt.  Xee.,  6  Wall.,  42173  U.  S.,  XVUL. 
74^  Ward  V.  Manfland,  12  WolL.  418,  1K» 
[79  U.  S.,  XX,  44»,  45SJ;  StaU  Frtight  lot 
VoM,  IB  Wall.,  2S2,  37B  [>8  U.  8.,  XXL,  146. 
162];  fl«tonv.Jfo.,BlU.S.,27B[XXnL,MT]i 
JmdCTwwiv.  MamrofN.  r..J«U.S..aw.  27! 
[XXIIL,54a,5U];  A<)p{«v.  CompottnU  Q*»^ 


commcrcid  power,  it  certainly  does  not  belong 
to  that  class  of  tubiects  wbicn  are  in  their  nat- 
ure naUonnI,  requuing  a  single  uniform  role: 
but  to  that  ctnss  whlcbaie  In  their  nature  local, 
tequiring  a  divenltv  of  ruka  and  regolations. 
To  quote  the  woios  of  Mr.  Jvttitt  Coitie  In 
Coolep-r.  Fbrt  Wardtn*,  12  How.,  818,   "Tbe 

Sower  lo  regulate  commerce  emttfMes  «  vast 
eld,  containing  not  only  many,  but  exceed- 
ingly various  subjects,  quite  unlike  In  their 
nature;  some  Imperatively  demanding  a  dngle 
uniform  ruto,  operating  equally  on  the  com- 
merce of  tbe  United  Stetee  In  eve^  port;  and 
some,  like  tbe  subject  now  In  mHstlon  (which 
was  pilotage),  as  imperativdy  flemanding  that 
diveni^  which  alone  can  meet  the  local  neces- 
eitiee  of  navlgaticm.  ■  •  *  Whatever  eab- 
Jects  (d  thto  power  an  in  tbdr  nature  natkoaL 
or  admit  on^  ot  ana  unit  Mm  ^yMem,  or  pla» 
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Uiin  dedanltok  In  U»  first  Congre8B,  that  the 
wtBR  of  lliii  rabject  U  tach.  tbat  mitll  Con- 
fRM  dtooM  flod  It  necessaiy  to  «2ert  iu  vov- 
s,  il  dwold  be  left  to  the  legislation  of  the 
6tiia;  that  It  ii  local  and  not  naUonal;  that  It 
h  Kkdj  to  be  b«*t  prorided  f  or,  not  by  oite  sys- 
1^  or  Nan  of  ngulatlons,  but  bj  as  man;  as 
Ac  IttUktlve  djscretloii  of  the  teveral  8lBt«a 
Asokf  deem  applicable  to  the  local  pectiliarilies 
if  tke  pona  within  their  limits." 

Ko  wonla  conU  be  more  fitly  applied  to  the 
■ibjMt  of  the  legolatioD  ot  wharves  than  are 
ken  Mcd  bj  tbe  cotul  in  reference  to  pilolaee. 
It  il  trae  DO  Act  of  Congrcaa  has  relegated  the 
mUta  ot  wliarfage  to  tbe  Staiea,  a«  was  done 
■  tM  ease  of  pflotagei  but  this  was  not  neccs- 
■fj:  Ibe  T^uiation  of  wharvea  belongs  prima 
fiattad  Id  tbe  first  instance  to  the  Stales,  and 
«mld  oaly  be  assumed  by  Congresa  when  ita 
aadm  by  tbe  States  is  incompatible  with  the 
iUBCAaof  commerce!  and  Conpvss  has  never 
m  f  iiiiml  to  take  that  regulation  into  its  own 
aaadx.  or  to  iatarferc  with  the  regulation  oCthe 

Tie  power  of  tbe  States  to  legislate  In  mat- 
knot  a  loo]  characier,  where  Congress  has 
KK  faf  tta  own  action  covered  tbe  subject,  ia 
rate  fnDy  discussed  by  Mr.  Juuiee  Field  in 
avtrlng  tbe  opinion  of  this  court  in  Mobile 
'*.  V.  Jfi«in«,  102  U.  B.,  661  [XXVI.,  288], 
■t«e  the  distinction  laki-n  in  Code]/  v.  /ter( 
ITvrAiu,  between  those  subjects  whlcli  are  na- 
necal  b  Tbeir  cbaractcr  and  require  uniformity 
^  TT^nUtlon.  and  thole  which  are  local  and  pe- 
tttar  111  particular  places,  is  commenlcd  upon 
nd  ecforcvd.  Amount  other  things,  it  Is  there 
■sii  -Tnxre.froro  the  nature  of  the  subject  or 
'-*  fitttrt  ot  its  operation  the  case  is  lood  and 
xivit,  special  regulations  adapted  to  the  Im- 
cr^iaie  locality  could  only  have  been  contem- 
T^MkL  Stale  action  upon  such  subjects  can 
'roKimu  no  inlerfcrence  with  the  commercial 
fwrat  fSoogmB:  for  when  that  acta,  the  Mate 
s  QorifT  i>  rii7«neded.  Inaction  ot  Congress 
v|»  s  ilw-K  Biibjccti  of  a  local  nature  or  opere- 
''n  upon  mailers  afTceiing 


1    T^iear  mtin  be  done  with  respect  to  them,  but 

•  nri^r  to  be  deemed  b  declaration  tbat  for  the 
£sv  i«uMt,  aad  until  it  kcs  fit  to  act,  tbey  may 

•  nf«kM«d  by  stale  autbority."  See,  also,  the 
i*s«fcB  cf  tbe  CkitfJvttUx  In  BaUt.  tkOuir, 
>C  C-  &.  ««  PLXIV.,  548]. 

b  M  Bot  vcnaary  to  cite  other  cases.  The 
i'' jfipJe  laid  down  In  Coeleg  v.  Pirrt  Warden* 
kM  liiiiMii  foOr  reOMnized  and  established  in 
«^^vi«radc>>ce:asa  It  is  manifest  that  no  sub- 
^Roa  be  aorc  pnperly  classified  as  local  in  ita 
«n*v.  attd  H  ratpiinnK  tbe  application  of  local 
»KfactDaa,  Ibaa  tbat  w  wharvet  and  wharfage. 

nvm  Aia  tIvw,  it  it  plain  that  the  courts  ot 
te  Caliad  fitatca  have  no  authority  to  ignore 
lUMM  law*  Olid  npilatloii*  on  the  subject  of 
Umiiii  aaid  wharfage  aod  to  declare  tbem  tn- 
^H  ty  f«a«oa  of  any  tuppoaed  repugnancy  to 
ta  O— liiiihai  or  lawa  in  tbe  L'niiM  stales. 
ii^mit  laiimkii'l.  llmrnnnirinnnt  lilffllin 
««r;  Otto. 


Initiative  in  this  matter.  Congreat  must  first 
legislate  before  the  courts  can  proceed  upon  any 
such  ground  of  paramoiut  Jurisdiction.  If  tbo 
rates  of  wharfage  exacted  are  deemed  extor- 
tionate or  im  reasonable,  tbe  courts  of  the  United 
States,  in  cases  within  tbeir  ordinary  Jurisdie- 
"--1  as  well  as  the  courts  of  tbe  stales,  must 
ily  and  administer  the  state  laws  relating  to 
subject;  and  these  laws  will  probably.  In 
Bt  cases,  be  found  to  be  sufBcient  for  the  sup- 
pression td  any  glaring  evils.  At  all  events, 
there  is  not,  at  present,  any  federal  law  on  the 
subject  by  which  relief  can  be  obtained. 

In  the  various  bridge  cases  tbat  have  come 
before  the  courts  of  Ibe  United  Blales,  where 
bridges,  or  dams,  have  been  erected  by  state  au- 
thority across  navigable  streams,  the  refusal  to 
interfere  with  their  erection  has  always  been 
based  upon  the  absence  of  prohibitory  legisla- 
tion by  Congress,  and  Ibe  power  of  uie  Siaica 
over  the  subject  in  the  absence  of  such  legisla- 
tion. Where  the  regulationof  sucbstreamsby 
Congress  has  been  only  of  a  general  character, 
such  as  tbe  establishment  of  ports  and  collec- 
tion districts  tliercon,  it  has  been  held  tbat  the 
erection  of  bridges,  furnished  with  convenient 
draws,  so  as  not  materially  to  interfere  with  nav- 
igation, is  within  the  power  of  tbe  Btntes  and 
not  repugnant  tosuch  general  regulation.  The 
former  eases  on  this  subject  were  reviewed  in 
Trant.  Co.  v.  Chieaoo  [anU,  442],  decided  at 
the  present  Term  of  this  court,  ana  reported  in 
2  Sup.  Ct  Bep..  18S. 

It  IB  bcliev^  that  no  case  can  be  found  in 
which  state  laws,  or  regulations  under  slate  au- 
thority, on  BubjeclB  of  a  local  nature,  have  been 
set  aside  on  the  ground  of  repugnance  to  the 
power  of  regulatmg  commerce  given  to  Con- 
gress, imlcsa  it  bas  appeared  Ibat  Uiey  were  cod- 
trary  to  some  express  provision  of  the  Consti- 
tution, or  to  some  Act  of  Congress,  or  that  they 
amounted  to  an  assumption  ofpower  exclusive- 
ly conferred  upon  Congress. 

Inthecaseof  Oibb<mt  v.  C^7[f«n[0  Wheat., 11, 
it  was  held  that,  as  the  navigation  of  all  public 
waUrsof  the  United  Btates  is  subject  to  t£e  reg- 
ulation of  Congress,  a  Ucensc  granted  imder  the 
laws  and  by  thti  authority  ot  the  United  Btates 
to  a  steamboat  to  carry  on  the  coasting  trade, 
entitled  sucb  boat  to  navigate  all  such  waters, 
notwillistanding  the  eibtence  of  a  state  law 
granting  to  certMO  individuals  the  eicluaive 
ricbt  to  navigate  a  portion  ot  D^d  water*  lying 
within  the  State;  and  that  such  exclusive  jgrant 
was  void  as  being  repugnant  to  the  regulation 
made  by  Congress.  CAirfJuififa  Marshall,  de- 
livering the  opinion  of  tne  court  in  that  esse, 
said:  "The  court  will  enter  upon  the  Inqtiiry, 
whether  the  laws  of  New  York,  as  expounded 
by  the  highest  tribunal  of  tbat  State,  have.  Id 
their  application  U>  this  case,  come  into  collla- 
ion  with  an  Act  of  Congresa,  and  deprived  * 
dtlzen  of  a  right  to  wblcb  tbe  Act  entitles  blm." 

Subsequent  cases  are  to  the  same  effect, 
amongst  wblcb,  in  addition  to  tboae  already 
died  in  this  opinion,  we  mar  refer  to  Oniu/afl 
V.  Nnada.  6  Wall.,  86  m  D.  6.,  XVULJtm; 
Ward  V.  Maryiand,  18  Wall,  «8  m  U.  8., 
XX.,  468];  Wd(on  v.  Mo.  [«tirra)i  Htndermm 
V.  Mayor  of  2i.  T.  [#upra] ;  and  liopU  v,  Com- 
paonU  OiiUraU  TrantaUantique,  [ruora]. 

The  case  of  Pennrylvania  v,  WhecHittendg* 
Co.,  18  How..  616,  was  a  peculiar  one.    Tlio 
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•ented  a  complete  obstacle  to  the  passage  of 
steamboats  with  bigb  cblmneTB,  lucli  aa  navi- 
gated the  Ohio  RlTer  to  and  from  Pltubar^h; 
and  hence  presented  a  case  of  Interference  with 
nsTlKaiicHt  analogous  to  that  of  the  ezcluslTe  mo- 
nopdf  Eranled  to  Fulton  and  Livingston  by  tlie 
Btate  oiNew  York,  which  was  the  ground  of 

[7061  complaint  in  the  case  of  6VifroruT.  <^(i«n.  But, 
besides  this,  it  was  a  case  In  which  tbia  court 
eiercised  lis  original  Jurisdiction  by  reason  of 
the  character  of  the  parUes,  a  State  being  the 
complainant  in  the  suit;  and  having  Jurisdic- 
tion on  this  irround,  it  was  competent  for  the 
court  to  decioe  upon  the  lawfulness  or  unlaw- 
fulness of  the  structure  in  reference,  not  only 
to  the  laws  of  the  United  States,  but  also  to  the 
local  municipal  law,  and  to  the  general  law  re- 
lating to  the  mutual  rights  of  the  States.  The 
charter  granted  to  the  WheeliDg  Bridge  Com- 
pany by  the  State  of  Virginia,  nad  expressly 
provided  "That,  if  the  said  bridge  shall  be  so 
constructed  as  to  Inlure  the  navigation  of  said 
river,  the  said  briage  shall  be  treated  as  a 
public  Duisonce,  and  shall  be  liable  to  abatement 
upon  the  same  principles  and  in  the  same  man- 
ner that  other  public  nuisances  are."  In  addi- 
tion to  this.  In  ITSe,  an  Act  was  passed  by  the 
State  of  Virrinia,  consenting  to  the  erection  of 
the  State  of  Kentucky  out  ofits  territory  oncer- 
tain  conditions,  among  which  was  one,  "  That 
the  use  and  navigation  of  the  Biver  Ohio,  so  far 
OS  the  territory  of  the  proposed  State,  or  the  ter- 
ritory that  shall  remnlQ  vrithin  the  limits  of 
this  Commonwealth  lies  thereon,  shall  be  free 
Kod  common  to  tbecitizensof  the  United  Stales," 
and  to  this  Act  the  assent  of  Congress  was  given. 
1  Stat.  atL.,  189.  "This  compact."  the  court 
naid,  "  by  the  sanction  of  Congress,  has  become 
a  law  of  the  Union."  Upon  all  theee  grounds, 
it  was  held  that  Ihe  State  of  Penn^lvania,  hav- 
ing large  interests  which  were  affected  by  the 
«reclion  of  the  bridge,  was  entitled  to  a  decree 
for  its  prostration  as  a  noisance,  unless  such  al- 
terations should  be  made  in  its  construction  as 
to  leave  the  navigation  of  the  river  unimpaired. 
This  case,  therefore,  cannot  berehed  on,  any 
more  than  the  other  cases  referred  to,  to  show 
that  the  courts  of  the  United  States  have  any 
peculiar  Jurisdiction  as  such,  to  vindicate  the 
supposed  rights  of  commerce  and  navigation 
against  the  laws  of  the  States,  In  matters  of  a 
local  nature,  mich  as  the  regulation  of  wharfage 
is,  where  no  express  provision  of  the  Constitu- 
tion is  violated,  and  no  Act  of  Congress  has  been 
ifflssed  to  regulate  the  subject,  is  no  Act  of 
Congress  has  been  parsed  lor  the  regulation  of 
wharfage,  and  aa  there  is  nothing  In  the  Consti- 
tution to  prevent  the  States  from  repilating  it, 
BO  long  as  Congress  sees  fit  to  abstain  from  ac- 
tion on  the  subject,  our  conclusion  is,  that  it  is 

ITOT]     entirely  within  the  domain  and  subject  to  the 
operation  of  the  state  laws. 

The  effect  of  this  conclusion  upon  the  present 
case  is  obvious.  The  gravamen  of  the  biU  is 
really  nothing  but  a  complaint  against  eiorbi- 
lant  rates  of  wharfage.  These  rates  are  estab- 
lished by  n  municipal  body,  Itself  the  proprietor 
of  the  wharves,  and  professing  to  act  under 
the  authority  of  state  law.  It  cannot  be  aup- 
pmed  that  the  law  authorizes  exorbitant  charges 
to  be  made;  but  whether  the  charges  exacted 
■re  exorbitant  or  not  can  only  be  determined  by 
£90 


that  law.  It  b  dear,  therefore,  that  the  com- 
plainant in  filing  its  Ull  in  the  United  SUM 
Court  on  the  ground  that  the  wbatfage  coio- 

Clained  of  la  in  violation  of  the  Constitutioii  k 
tws  of  the  United  States,  has  totally  miscon- 
ceived ila  rigbt^aud  the  proper  means  at  ob- 
taining redress.  UnlessittussomeothergrDUBil 
for  coming  Into  the  Federal  Court,  it  mustse«> 
redress  In  the  state  courts;  and  whether  Ibc 
question  of  reasonableness  of  wharfage  is  mb- 
mitted  to  the  determination  of  the  one  tonim, 
or  the  other,  it  is  only  determinable  by  the  lam 
of  the  State  within  whose  Jurisdiction  the  wharf 
is  situated.  Since  the  parties  are  all  citizens  of 
West  Virginia,  and  since  thecasecannol  be  sus- 
tained as  one  "  ari^ng  under  the  Constitution 
or  laws  of  the  United  States,"  U«r«  mi*  ns  rr- 
ror  in  (As  de^ee  dumUiirtg  Oit  biU  of  complaiiL 
The  deeree  qf  0>e  Qircuii  CovH  it,  tUrtfart,  ^■ 
firmed. 

True  copT.    Test : 

James  H.  McKenney,  Qerk,  Bup.  Court.  C  S. 

Mr.  JuMUee  H»rl*n,  dissenting: 

The  City  of  Parke rsburg,n hi ch  has  been  oe- 
ated  a  port  of  delivery  in  conformity  with  ihe 
laws  oF  the  United  Blales,  exacts  and  collects  for 
the  use  of  its  whuf  by  boats  engaged  in  com- 
merce on  the  Ohio  River,  certain  fees  or  dues, 
called  wharfage  charges,  which,  aa  shown  by 
the  ordinance  of  Hay  17,  186S,  are,  in  everi 
case,  measured  by  the  tonnage  or  capacity  of 
the  boat  so  using  the  wharf. 

It  is  conceded  by  the  demurrer  to  the  bill 
that,  from  these  fees,  the  City  has  long  since 
been  re-imburaed  for  the  actual  cost  of  cod- 
structing  the  wharf;  that  the  amount,  annually 
collected  for  its  use  by  boats.  Is  Urgdy  in  ex- 
cess of  any  expense  fociured  in  its  maintfflsnee 
and  repair;  that  the  wharf  has  been  permitted 
to  become  and  remain  in  bad  repair,  at  times  al- 
most unlit  for  use;  that  neariy  all  the  money  so 
raised  Is  applied  by  the  City  to  increase  ita  gen- 
eral revenue,  and  to  payment  of  its  indebted- 
ness; lastly,  that  the  wharfage  charges  are  «*- 
reaeonabU  in  amount  andopprtttive. 

The  opinion  of  the  court,  if  J  do  not  wholly 
misapprehend  it,  proceeds  upon  the  broad 
ground  that  municipal  wharf  age  chafes,  even 
where  measured  by  the  tonnage  of  the  boi^  and 
however  much  in  excess  of  fair  and  reasonaUe 
compensation,areiiot  duties  of  tonnage  wiihio 
the  meaning  of  the  Federal  ConaUtoiion.  dot 
does  their  exactioa  infringe  any  ri^t  given  or 
secured  by  the  Constitution  or  the  existing  stat- 
utes of  the  United  States.  If  such  chaises  sif . 
in  the  case  supiKised,  duties  of  tonnage,  or  il 
their  collection  violates  anv  right,  so  given  or 
secured,  plainly,  then,  this  is  ■  case  arising  un- 
der the  Constitution  or  laws  of  the  United 
States  and,  therefore,  one  of  which  the  ^rctiit 
court,  under  the  Act  of  187G,  could  take  orip- 
nal  Jurisdiction,  without  reference  to  the  dti- 
stenuilp  of  the  parties. 

I  had  supposed,  and  am  still  of  oidaloD,  that 
a  vessel  or  boat,  duly  enrolled  aod  lioenaed  un- 
der the  laws  of  the  United  Stales,  as  tboae  ol 
plaintiff  in  error  an  ooucaded  to  be,  and  en- 
gaged in  commerce  upon  the  Ohio  River,  • 
public  navigable  water,  is  entitled.  In  virtne  ol 
the  Constitution  and  laws  of  the  United  Staica, 
to  enter  any  port  on  that  stream  aod,  ^ao,  to 
land  at  anv  wharf  established  for  public  use, 
without    being  subjected,  apart  from  mere 
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foUoe  iccnUUon*,  to  »ny  burden,  tax  or  datj 
tknfDT,  beyond  reasonable  oompensatioD  to 
the  owns  of  the  whaif  for  iu  use.  Sncli  I 
km  noikntood  to  be  (be  doctrice  of  this  court 
M laaoaticed  in  Oannont.  Jf. 0.,  20  WaD.,  577 

rnu.  &,  xxn.,  uri;  itiabf  a>.  t.  fmbuA, 

»P.a.801XXIV'..877];  AeW Cto.T.fitiou- 
u.inU.  B!,  4S8  [XXT.,  6M];  TieUxirg  ▼■ 
M*.  U..  4M  [XXT.,  WOl. 
Tto  eoart  boldi  thai  CougreM,  under  the 
pMS  to  regnlola  commenM  with  forel^  Na- 
ttoM  and  amons  the  aeveral  BtaUe  may,  bj 
tMOm,  pnrtide  bwtbe  protectiOD,  through  the 
<Diirti,at  tboeeengagedlnconunerceupon  the 
pibUe  MTlgaUe  waten  of  the  United  States 


Vdset  1 

nsTTM  by  boats.  But  witliout  further  tegis- 
Uoa.  apeciflcaOT  directed  to  that  end.  "-  - 
;  raorta,  1  eabmlt,  snonld  adjudxe  that  local .  „ 
shtHos,  sodi  as  those  adopted  br  tlie  City  of 
hfkrrdmrg,  cmne  within  the  pronibltlon  upon 
the  States  to  le*;  duties  of  tonnage  and  are,  be- 
■dcs,  faicoMtstent  with  tlie  compact  between 
Tkgiaia  sad  Kentucky  which  tbls  court.ln  the 
WiuMmg  BrUet  Cm.  18  How..  5«4,  declared 
tedheoone,  t^  the  sanction  of  Congress,  a  law 
<f  Oe  Union.  In  tlut  compact.  It  is  declared 
tt«  '*T1w  use  and  nsvigMion  of  the  RiTer  Ohio, 
a»  far  as  the  terrilorr  of  tlie  proposed  State,  or 
be  triTitoc7  that  shall  remain  within  the  limits 
H  lUi  CoouDonwealth  (Virginia)  lies  therein, 
<UI]  be  free  and  common  to  the  citizens  o*  the 
CHKdSuua.' 

laibe  opinioo  of  the  court,  adu^ of  tonnage 
kMned  to  be  a  cha^e,  tax  or  duty  on  a  Te«al 
te  the  B«>ejpriTQc«e  of  entering  or  lying  l3A 

CTbe  <^(T  of  Parkersburg  cannot,  thero 
eonnituilonally  impose  a  cliarge,  tax  or 
ttcj  BMn  or  for  the  exercise  of  that  privilege. 
Siw.  do  the  Coostltntion  and  the  existing  laws 
<f  itc  United  States  extend  their  protectlur.  no 
lEnb«tb*D  to  secure  the  bare,  naked  right  of 
^Mlag  a  post  free  from  local  burdens  or  du- 
tin  opca  its  eierdseT  May  not  the  boat,  in 
*kae  Hi  the  Constitutioo  and  existing  laws, 
■be  Isad  at  any  wharf,  at  k«t  at  any  public 
iharf,  oa  the  OUo  RiTer  for  the  purpose  of 
'■drnteg  and  receiring  freight  and  pessen- 
am*  Of  ^hat  value  would  be  the  right  to  en- 
K  Ae  pen  witbont  the  privilege  of  londlnglts 
~-i»  and  frei^'f    Is  not  the  substantial 


iriiflm  at  la»dtng  pesacngen  andfreigbtnec- 

ly  Inralved  in  theright  of  entering  the 

U  so.  It  woidd  serai  that  the  richt  to 


W  aboat  at  «  pnblic  wharf  on  a  natTgable 
««rr  of  lbs  United  States,  is  as  fully  protected 
*<  be  OeartUntion  and  the  existing  laws  of  the 
laid  Stales,  m  that  of  entering  Uie  port  A 
f^sfji.laxordn^  imposed  upon  the  exercise 
^  te  fight  to  laiM  Is,  consequently,  for  every 
r'vonl  pMipoee.  as  much  a  duty  of  tonnage 
••  ■  4nc,  iMx  or  dn^  upon  the  prlTHege  of 
•usiag  iW  port.  The  constita^nal  prohibi- 
^*M  i^da  the  Iei7,  by  the  States,  without  the 
'■"^•H  of  Ooncresi,  of  dudes  of  tonnage;  the 
f»«u  gtvc*  Coogreaa  to  r^ulate  commerce 
•waf  ae  States:  the  sututea  of  the  United 
WAS.  to  the  exercise  of  that  power,  providing 
[  tekicarfagveaaels,  establishing  ports  of  entry 
sM  lw;wsMg  dutiea  and  InO^Ung  p«oaltlea 
Vsa  ■■^'— r"  of  boats  engaged  In  navigation; 
mt  Aa  ■■criiwi  by  Congnm  nf  the  compact 
Ma«M  Tbgtola  and  Kentucky,  declaring  that 
AvtTOrr^ 


the  use  and  navigation  of  the  Ohio  River  shall 
be  free  to  all  citizens  of  the  United  States,  give 
to  the  boats  of  the  plaintiff  in  error  the  right  lo 
enter  the  Port  of  Parkersburg  and  laud  at  the 
wharf  provided  for  tlie  use  ofooals  engaged  in 
navigation.  It  is  a  ririit  given  and  secured  by 
the  Constitution  and  the  existing  laws  of  the 
United  States  and,  therefore,  one  which  the 
courts  of  the  Union  may  protect  against  Inva- 
sion or  violation.  Forits  protection  additional 
legislation  does  not  seem  to  be  necessary,  since 
original  jurisdiction  is  given  to  the  Circuit 
Courts  ofthe  United  States  of  all  suits  arising 
under  the  Constitution  and  laws  of  the  United 
States  when  the  matter  in  dispute  exceeds  a 
prescribed  amount. 

These  principles  are  entirely  consistent  with 
the  City's  ownership  of  the  wharf  or  with  the 
right  to  demand  fair  compensation  for  its  use. 
As  decided  in  the  before  mentioned  cases,  the 
City  may  require  all  who  use  its  wharf , by  land- 
Itig  ttierest  or  in  any  other  way,  to  pay  what 
such  use  is  reasonably  worth.  It  cannot,  as  the 
court  states,  rightfully  demand  mote.  Reason- 
'        "        «  by  boats  of  the 


of  wharves,  even  when  such  compensa- 
tion la  measured  by  the  capacity  of  the  boata.la 
not,  within  the  meaning  of  the  Constitution  and 
the  laws  of  the  Unitea  States,  an  infringement 
of  the  ri^ht  of  free  commerce  upon  the  public 
navigabu  watera  of  the  United  Slates.  Upon 
this  ground,  the  wharfage  charges  Impoeed  by 
the  cities  of  St.  Louis,  Vlcksburg  and  Keokuk 
were  aoatalned.  {Packet  Co.  v.  St.  Louti]  100 
U.  S.,  428  [XX V:,  6901;  [  Vickthirg  v.  JMinl 
Id.,480rXXV„B90];  [Ftukel  Co.  v.  XwAwtJ 
96  Id.,  80  [XXIV.,  877].  But  It  is  an  entirely 
different  matter  when  a  municipal  corporation 
assumes  la  eOect,  If  not  in  terms, to  burden  the 
constitutional  privilege  of  entering  the  port  of 
any  cl?,  situated  on  a  public  navigable  stream, 
with  the  condition  that  if  the  Imat  lands  at  the 
public  wharf  of  that  City,  it  must  submit  to 
the  payment  of  larger  compensation  for  Iheuse 
of  that  wharf  than  the  corporation  has  the  le- 
nl  authority  to  demand.  It  requires  no  fur- 
ther leElslatlon  by  Congress  to  enable  the  courta 
of  the  Union  to  protect  the  rights  of  free  com- 
merce against  exactions  of  that  Idnd.  It  is,  I 
think,  their  duty  lo  adjudge  all  such  local  reg-  [Til] 
ulatlons  to  be  in  conflict  with  the  supreme  law 
of  the  land.  To  Iwrden  ttie  exercise  of  a  con- 
stitutional right  with  conditions  which  materi- 
ally impair  Its  value,  or  which,  practically, 
compel  the  absadotunent  of  the  rlgbt  rather 
than  to  submit  to  the  conditions.  Is,  In  law,  an 
infringement  of  that  right.  The  opinion  of 
the  court,  I  repeat,  rests  necessarily  upon  the 
ground  that  the  enforced  exaction  and  col- 
lection by  a  municipal  corpotationof  unreason- 
able compensation  for  the  use  of  its  wharf  by  a 
boat,  duly  enrolled  and  licensed  under  the  laws 
of  the  United  States,  and  engaged  in  commerce 
upon  the  Ohio  Biver,  does  not  Infringe  or  Im- 
ralr  any  right  given  or  secured  either  by  the 
Constitution  or  the  existing  laws  of  the  United 
Slates.  To  that  proposition  1  am  onabletoglve 
myasaenL 

For  the  reasons  stated,  '. 
opinion  and  Judgment 

James  H.  HoKent-.^ 
CKeO-ui  tt.  &,  n;,  as.  U 


[  dissent  from  the 


LyCOOglC 
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riRST  NATIONAL   BANK    OP  XENIA, 
OHIO,  Plff.  i^  Err., 


DANIEL  M.  STEWART  ahd  MARTHA 
M.  UcUILLAN,  Admn.  of  the  Estate  of 
Daitibl  McHnj.An,  Deceased. 

(See  B.  C,  17  OtM.  OTMTS.) 

National  bank — Inxfinjriy  tlonitfiCodk 

L  Section  sm  of  the  RevlBed  Stututei  impose* 
DO  praiBltr,  either  upon  a  iiatlonBl  bank  or  ■  ' — 
rower,  for  a  loan  by  it  on  tlie  aeourltr  of  its  < 
nock. 

2.  When  the  contract  ban  been  executed,  the 
security  sold  and  tlie  procecdfi  nppUed  to  the  pay- 
ment of  tbe  debt,  the  courte  will  not  interfere  with 
the  matter. 

[No.  248.] 
SabmitUdApr.U.lSSZ.   Decided  Apr.  30,  }S83. 

F  ERROR  to  the  Circuit  Court  of  the  United 
Stniea  for  the  9*>ulhero  District  of  Ohio. 
Tbe  kislOT7  and  fitcts  sppcnr  Id  the 

Stntemeut  o(  the  case  by  Mr.  JvtHce  Field . 
The  plaintiff))  are  admlDistralors  of  the  estate 


\'.  brought 
n  of  $4,200,  with  inierest ;  the 
complaint  alleging  that  in  October,  1818,  the 
Bank  was  in  posseasion  of  thirty  shares  of  it« 
capital  stock  belonging  to  the  deceased ;  that  It 
then  unlawfully  converted  them  to  its  " 
aodsnld  them, receiving  tberetortbesi._ . .  _.. 
tioned, which  it  refuses  to  account  for  or  deliver 
10  the  ptaintifb,  although  a  demacl  for  it  has 
heen  made. 

The  Bank,  In  answer  to  the  complaint,  avers 
that  in  April,  1878,  the  deceased  was  owing  to  it 
a  debt  previously  contracted,  greater  in  s:?ttount 
than  the  value  of  the  shares  of  capital  stock  ; 
that  it  being  necessary  to  secure  the  Bank  from 
loss,  he  deUvered  to  It  certificates  of  the  shares 
with  other  proper^,  as  coUatersl  aecuritj  for 
the  debt ;  that  fii  October,  1876,  the  debt  being 
onsallstled  and  overdue,  the  Bank  sold  the 
^ihares  at  their  full  market  value  and  applied 
the  proceeds  aa  a  credit  upon  it ;  and  that  after 
such  application  a  large  amount  remained  due 
toihe  Bank,  which  is  still  unpaid. 


by  the  deceased  to  the  Bank  as  collateral  se- 
curity for  money  loaned  to  him  at  At  time, 
and  continued  to  be  thus  hdd  until  they  were 


lerest  from  the  time  of  sale ;  as  the  defendant 
was  prohibited  by  the  Currency  Act  from  thus 
recelvInK  Its  own  stock. 

To  this  charge  the  defendant  excepted.  The 
plaintiffs  recover^  a  verdict,  and  to  review  the 
judgment  entered  thereon  the  case  was  brought 
to  this  court  on  a  writ  of  error. 

Matrt.  John  Uttle,  Alphonto  Titft  and  M. 
P.  Uoyd,  for  plaintiff  in  lata. 
£»3 


Mr.  Jiuiice  Field  delivered  the  opinion  of 
the  court: 

Section  5201  of  the  Revised  Statutes  dectsra 
that  * '  No  association  shall  make  any  loan  ordi* 
count  on  the  security  of  the  shares  of  its  own 
capital  slock,  aoi  be  the  purchaser  or  bolder  of 
any  such  shares,  unless  such  security  or  pur- 
chase shall  be  necessary  to  prevent  kes  upon  a 
debt  previously  contracted  in  good  faith,  sod 
stock  so  purchased  or  acquired  shall,  within 
six  months  from  the  time  of  its  pun^uue,  be 
sold  or  disposed  of  at  public  or  private  nh, 
or,  in  default  thereof,  a  receiver  aay  be  ap- 
pointed to  close  up  the  buMnees  of  the  assocta- 
Idon." 

WhUe  this  section,  in  terms,  prohlUts  a  bank- 
ing association  from  making  a  loan  upon  the 
security  of  shares  of  its  own  stock,  it  unpoM* 
no  penalty,  either  upon  the  bank  or  borrower,  t 
if  a  loan  upon  such  securi^  be  made.  If,  thoe- 
fore,  the  prohibition  con  be  urged  against  tbe 
validity  of  the  transaction  by  anyone  eicept 
the  government.  It  can  only  be  done  before  the 
contract  is  executed,  while  the  security  is  aliU 
subsisting  in  tbe  bands  of  the  bank.  It  can 
then,  if  at  all.  be  invoked  to  restrain  or  defeat 
the  enforcement  of  the  security.  Whentheooo- 
tract  bos  been  executed,  tbe  security  sold,  snd 
the  proceeds  applied  to  the  payment  of  tbe 
debt,  the  courts  will  not  Interfere  with  tbe  mat- 
ter. Both  bank  and  borrower  are  in  such  case 
e<)uBlly  the  subjects  of  legal  censure,  and  they 
wiU  be  left  by  the  courts  wnere  they  have  placed 
themselves. 

There  is  another  view  of  this  case.  The  de 
ceased  authorized  tbe  Bank,  in  a  certain  con- 
tingency, to  seU  his  shares.  Supposing  it  was 
unlawful  for  the  Bank  to  take  those  snares  as 
security  for  a  loan.  It  was  not  unlawful  to  au- 
thorize tbe  Bank  to  sell  them  when  tbe  contis- 
gency  occurred.  The  shares  being  sold  pucsu- 
—  '-  the  aathority,  the  proceeds  would  be  in 


,     ,  ,  Ike  eourt,  Oier^ore,  mtut  is 

rweerMd  and  Iht  eaute  retnaitded/or  a  ntu  tritA; 
and  it  i*  m  ordered. 

I*ueoopy.    Test: 

James  H.  MoKennej,  Cterk,  Sup.  Ooort,  D.  a. 


QEOROE  W.  CAMPBELL  iXD  OEGROE 
A.  THAYER,  Survivors  of  Lodlow  D. 
Caxpbbll,  Deceased,  Applt., 

DNITED  STATES. 

(See  S.  C.  17  Otto,  «t-4U.) 

Drwebatk  on  good*  imported. 

A  person  who,  under  section  i  at  tbe  Act  of  mn, 
Is  entitled  to  an  allowanoe  of  drawback  may  »min: 
talclaoaotloD  therefor  IntheoourtofclBlniBttpBT. 


Caiifboll  v.  UniTkit  States. 


t  Uiotr  dceitlaD  that  ao 

[No.  833.] 
iffMrf  Apr.  S.  1883.     DeeMtd  Apr.  SO,  1883. 

APPEAL  tram  tfae  Court  of  Clolnu. 
Tbe  hktoiy  uid  focU  of  tbe  case  appear 
ti  Ike  optoloD  of  the  court 

Xtmr*.  a.  H.  Cha»t«.  WWiamM.  BoarU 
ad  C.  F.  Bouikmayd.  tor  appellanU: 

tit  daiW  of  Jutifldfctlon  t^  the  Court  of 
Odaa  Tested  upon  tfto  miscoQceptloris: 

L  It  gare  to  the  ludffment  of  thts  court  In 
3WJiT.tr.  8.,  7  WalL.  122  (74  U.  8-  XIX., 
Ul),  ^e  effect  of  en  HutLority  upon  the  quM- 
tfanpwjMited  Id  this  case,  wbea  Its  wholesub- 
jtoiimUtrtttA  Ita  whole  Teasuaing  refers  to  tbe 
^hcOj  dIaingaUhsbto  cue  of  rocoverlng  back 
^■ki  tOegiUf  exacted. 

IL  Tie  ee^md  misconception  of  the  Court  of 
Qtina  tn  diapoaliig  of  tlita  case  below,  was  in 
muine  tbe  proceas  and  veriflc&tioii  provided 
b  ibt  QoTcnunent,  for  and  in  tbe  pajraent  of 
at«baek>,  ■•  being  a  provlglon  of  a  mode.and 


airibaiial  or 


being  a  provisl 
or  man*  tribunal, 
ana  enfordng  a  right. 


for  detemunlng, 


Bat  tbe  SecreiaTjr  of  (be  Treasurj,  in  co. 

(bavlack  Upon  merclundise  expoited  in  tlte 
<iadi&w  In  wliicb  it  waa  imported,  liad  no 
bBctioii  wbatcrer  to  perform,  except  to  pay 
tMk  the  dntf ,  less  one  per  cent. 

TV  foUowin"  esses  in  the  Court  ol  Claima, 
■Main  the  jurisdiction  of  that  court  Id  the  pres- 
«■  CMe.wbeu  freed  from  these  misconceptions: 

PtMn  r.  U.  8.,  7  Ct.  Ciuims,  863-  Daili/  t. 
r.a.TCl.  Clainw,  888;  BrovlatoaTY.U.  B.,1 
O.  CUiM,  SM;  SfieUan  r.  V.  S..  9  Ct.  Claims, 
«;  Kamfman  t.  U.  A,  11  Ct.  Craim.  6S9. 

~'.  WnilMH  A.  Kmi^,  Am*.  Atty-Om., 


dS^j 


A  CorptM  Intend  tluU  the  Court  of  Claims 
vDold  administer  the  revenue  laws  without  an  j 
npnl  10  tbe  rules  and  safexuards  whicb  are 
A^Bnl  neceanrr  in  tbe  ordmarj  adminlstra- 
fln  of  thoee  lawi  T 

A  Braacer  esse  than  this,  to  ibow  the  wis- 
4^  of  Uua  court  In  lavtng  down, In  NiehoU  y. 
r.  A.  7  Wall.,  122  (74  U.  8.,  XIX,  125),  that 
"Tbom  aiUng  under  the  revenue  laws  are  not 
-  -*    '--'""-'^nof  tbeCourtof  Ciaims," 

« revenue  department  on 
A>  mtMaa  of  drawback  should  be  Unal,  leav- 
Bf  am  dalmant  no  other  recourse  than  an  ap- 
rfaEsiica  to  Coojireaa. 

Jfr-.  Juttie*  KUlAr  ddivered  tbe  opinion  of 

The  •  (h  NCtion  of  the  Act  to  provide  in- 
OMasd  iwtsoe  fromimportalo  pay  interest  on 
A*  paUlc  debt,  and  for  other  purposes,  ap- 
immi  Aagnit  5,  I8Q1,  reads  as  follows : 

TkM,  from  and  after  the  p«««ge  of  this  Act, 
tmt  i^dl  he  allowed,  on  all  article*  wbollv 
■sMiaetacd  of  materials  imported,  on  whicn 
4Ma  W**  been  p«id,  when  exported,  a  draw- 
taefc  eval  In  amount  to  the  da^pald  on  luch 
■^mW  aad  BO  ntore,  to  be  ascertained  under 

^  aa  shaD  bepreacribed  by  the 

at  ih^TnamiTj :  PnMtrl,  Thatl- 
B  na  the  amoont  of  all  drawbaclu. 
hd  be  retained  for  tbe  uae  of  the 
mtrn  bf  tbe  eoDector*  partng  aucb 


12  Stat  at  L.,  S03. 


drawbacks  respectively."  .  . 

On  the  22d  of  Januair ,  1863,  the  Secretary 
establiahed  such  regulations  as  he  deemed  ap- 
propriate, the  flrst  of  which  is  this : 

1.  "Toentltletbeexportertoeuchallowance 
of  drawbacb,  he  must,  at  least  six  bouts  pre- 
vious to  thepnttingorladinKanyof  the  articles 
intended  to  be  exported  by  him  for  benefit  of 
drawback  on  tnaid  any  vessel  or  othei'conTey- 
ancefor  exportation,  lodge  with  tbe  Collector 
of  Customs  for  the  district  from  which  such  ex- 
portation is  to  be  made,  an  entry  settinK  forth 
his  tnteDtion  to  export  such  articles,  and  the 
marks,  numbers  and  a  particular  description  of 
the  same,  wltb  their  quantity  and  value,  and 
deeign&tiog  tfae  manufacturer  thereof,  the  place 
where  depodled,  tbe  name  of  the  vessel  or  other 
conveyance  in  or  1^  which,  and  the  port  or 
place  to  which  the  same  is  intended  to  be  ex- 
ported; and  also  describing  in  audi  entry  tbe 
material  or  materials  severally  from  which  be 
claims  tbe  articles  to  have  been  manufactured, 
desimiBting  when,  where,  whence,  by  whom 
and  in  what  vessel  or  other  convevance  the  same 
was  or  were  imported,and  specifying  the  quan- 
tity and  value  tlienof  used  in  the  manufacture. 
This  entry  shall,  upon  presentation,  be  verified 
by  tbe  oath  or  afflnnatfoD  of  the  proprietor  and 
the  foreman  of  tbe  manufactory  in  which  such 
articles  were  made." 

Other  regulations  imuiie  tbe  collector  and 
tbe  surveyor  to  make  uie  neceesarv  examina- 
tion to  ascertain  if  tbe  articles  described  In  this 
entry  be  as  stated,  and  to  mark  and  designate 
them  accordingly,  and  to  verify  tfae  weight, 

Suee,  measure  or  amount,  and  Ui  superintend 
3  ladiDg  for  export,  etc.,  etc. 
All  this  having  been  done,  and  the  oath  of 


is  lo  give  a  certificate  of  tbe  amount  to  which 
the  party  la  entitled  as  drawback,  on  which  lie 
is  to  receive  the  money. 

The  appellants  in  this  case  sued  in  the  Court 
of  Claims  for  a  drawback,  on  account  of  large 
amounls  of  linaoed  cake  made  by  them  out  of 
linseed  imported  from  a  foreign  country,  and 
which  cake  they  exported  to  London. 

Their  petidoD  was  dismissed  by  that  court, 
on  the  ground,  aa  stated  in  their  otrinion,  that 
It  was  not  a  case  of  which  they  had  Jurisdiction. 

The  court,  however,  did  entertain  Jurisdic- 
tion of  the  case ;  an  answer  waa  filed  on  behalf 
of  the  United  States  denying  tbe  allegations  of 
the  petition;  testimony  was  taken  and  a  full 
and  elaborate  finding  of  facta  was  made,  and  on 
this  the  court,  as  a  concludon  of  law,  find  that 
for  want  of  Jurisdiction  of  tfae  subject-matter 
tbepetltion  is  dismissed. 

Tb  la  finding  of  facta  shows  that  lo  tbe  month* 
of  September,  October,  November  and  Decem- 
ber, IBTO,  clalmanU  Imported  from  Calcutta 
luge  quantities  of  linseea,  for  which  they  paid 
the  duty  of  sixteen  ceota  per  hundred  pounds 
according  to  law,  which  waa  by  them,  without 
intermixture  with  any  other  Imseed  or  other 
material,  manufactured  Into  linseed  oil  and  lin- 
seed cake,  of  tbe  latter  of  which  article  there 
was  produced  therefrom  IJ.ISO.nSS  poundi. 

It  WBB  for  the  exportation  of  part  of  tliU  lat- 
ter product  that  the  drawback  Is  claimed  in  Ihls 
suit.  As.  however,  this  was  done  I'y  nevcrul 
sblpmeais  at  different  timet,  and  us  the  lindinji 


Cik'W^Ic 
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Oct.  Tuh, 


of  f acti  is  predaelj  the  same  in  tbe  caK  of  each 
shipment,  except  as  to  date,  quantity,  and  the 
name  of  the  vessel,  we  give  here  ttrbatim  the 
flndiQg  as  to  the  flnt: 

"On  the  19th  dav  of  Jaonary,  1871,  the  claim- 
aots  and  aald  Ludlow  D.  Campbell  were  the 
owners  of  and  had  in  their  possessioD,  447,713 
pounds  of  Undseed  cake,  beine  parcel  of  the 
aforesaid  0,1S6, 585 pounds, and dedrineand in- 
tending to  export  the  same  from  New  York  to 
London  for  the  benefit  of  the  drawback  authM^ 
tied  h;  the  4th  section  of  the  ' '  Act  to  provide 
increased  revenue  from  imports  to  pay  interest 
on  Ute  public  deht,  and  for  other  purposea," 
approved  August  S,  1861,  dulypresealfd  to  and 
lodged  with  the  CoUector  of  Customs  for  the 
Port  of  New  York,  before  putting  or  lading  any 
of  the  said  cake  on  board  any  vessel  for  expor- 
tation, an  entry  of  said  Unseed  cake  for  export 
by  the  ship  Sterling  Castle,  which  was  accom- 
panied with  the  certificate  and  oath  required 
by  and  was  in  all  respects  in  conformity  with 
tne  regulations  prescribed  by  the  Secretary  of 
the  Treasury,  in  pursuance  of  the  requirement 
of  the  4th  section  of  said  Act^  and  the  said 
claimants  and  said  Ludlow  D.  Campbell  in  all 
respects  conformed  to  such  reguiatious  in  re- 
spect to  drawback,  which  aUowance  had  been 
by  said  regulations  fixed  at  seventeen  cents  per 
one  hundred  pounds,  and  made  payable  by  the 
United  States  thirty  days  after  clearance  of  the 
vessel  by  which  exportation  was  made;  but  the 
sud  collector,  acting  under  instructions  from 
the  Secretary  of  the  Treasur}'.  given  on  the  fith 
day  of  December,  1870,  wholly  refused  to  per- 
form or  cause  to  be  performed  In  any  manner 
any  other  act  than  the  receipt  of  said  entry  pre- 
scribed by  said  regulations  to  be  done,  or  caused 
to  be  done,  by  a  Collector  of  Customs  nude-  the 
4th  section  of  said  A£t. 

Thereafter,  in  the  month  of  January, I87I, the 
Hiid  447,712  pounds  of  linseed  cake  were  shipped 
by  the  claimants  and  said  Ludlow  D.  Camp- 
tiell,  on  the  said  ship  Sterling  Castle, which  ves- 
sel,with  said  linseed  cake  on  board,  cleared  at 
the  custom-house  at  the  Port  of  New  York  for 
London,  on  the  80th  day  of  January,  1871,  end 
[410]  '^  '^^  ^"^  thereupoD  exported  and  carried 
by  said  vessel  from  New  York  to  the  Port  of 
London,  in  England,  and  there  discharged  and 
delivered,  and  no  pul  thereof  has  been  at  any 
time  relanded  in  any  port  or  place  within  the 
limits  of  the  United  States." 

The  areument  of  counsel  for  the  United 
Stalesaua  the  opinion  of  the  Court  of  Claims 
is,  thai,  until  the  officers  of  the  customs  comply 
with  all  the  regulations  of  the  Secretary  of  the 
Treasury,  and  the  collector  issues  the  drawback 
certificate,  the  law  imposes  upon  the  United 
States  no  obligation  to  pay  anything  for  such 
drawback.  That  the  law  conferred  upon  the 
Secretary  the  right  to  make  the  reBulations  and 
the  collector  the  power  to  make  the  certificate 
for  payment  of  drawback,  and  that  the  refusal 
of  the  collector  to  perform  the  duties  imposed 
iipOQ  liim  preliminary  to  making  bis  ccrtincate, 
and  then  refusing  the  certificate,  totally  defeats 
the  claim  of  the  party, who,  by  the  law,  is  guar- 
antied a  right  to  his  drawback,  and  who  has 
complied  with  all  that  the  law  requires  of  him 
to  secure  and  enforce  it. 

It  would  be  a  curious  thing  to  bold  that  Con- 
gress, after  clearly  defining  toe  rightof  the  im- 
fiA4 


porter  to  receive  dniwback  upon  subaequenl  m- 
portation  of  the  imported  article  on  which  be 
nad  pud  du^,  had  empowered  the  Beoetar;  bj 
r^uladons,  which  mi^t  be  proper  to  aecnittlK 
government  walnst  fraud,  to  defeat  totally  llw 
right  which  uooneas  had  granted.  If  the  rego- 
lations  of  themselvea  worl^  such  a  result,  no 
court  would  hesitate  to  hold  than  invalid  u 
being  altogether  unreaaoDsble. 

But  the  regnlattons  to  this  case  are  not  mi- 
-jasonable.  Nordolh^interpoaeanyobstade 
to  the  fuU  assertion  and  adjustment  of  plaint- 
ifCs' right.  It  is  the  order  of  the  Secretary  of  ths 
Treasury  forbidding  the  collector  to  {nmeed 
under  these  regulations  or  In  any  other  mode, 
which  is  the  r^  obstacle.  Is  tlurt  order  a  de- 
fense to  this  action?  Can  the  Secretary,  by 
this  order,  do  what  he  could  not  do  by  regula- 
tions, repeal  or  annul  the  lawT  Can  he  thus  de- 
feat the  law  be  was  appointed  to  execnte,  bv 
making  regulations  and  then,  by  ordering  hn 
offlcerH  not  to  act  under  them,  and  not  to  act  at 
alLplace  himself  above  the  law  and  defy  it? 

We  think  the  Court  of  Claims  has  turisdtfr 
tlon  of  such  a  claim:  1.  Because  it  b  founded 
onalawof  Congress;  andS.  Because  the  facu 
found  in  this  case  raise  an  implied  contract  that 
the  United  States  will  refund  to  the  importer 
the  imounl  he  paid  to  the  Government 

The  finding  of  the  court  is  that,  by  the  t«ga 
latloDs,  this  allowance  of  drawback  had  beta 
fixed  at  seventeen  cenia  per  hundred  pounds. 


equal  in  amount  to  the  duty  paid  on  inch  ma- 
Icrial,  and  the  Secretary  havliiK  established  bj 
a  regulation  that,  as  re^tnled  the  cake  rtsulting 
from  the  manufacture  of  the  Unseed  into  (h1  and 
cake,  the  latter  represents  at  seventeen  cents 
per  hundred  pounds  the  duty  on  the  imported 
seed  so  converted  into  cake,  there  rtaolted  a 
contract  that  when  exported  the  Government 
would  refund,  repay,  pay  back,  this  amount  as 
a  drawback  to  the  importer.  If  this  be  not  so, 
it  is  because  it  Is  impossible  to  make  a  contract 
when  the  details  of  its  exeeuUon  or  petfffnnaMt 
are  left  to  officers  who  refuse  to  carry  uum  out. 

So  it  is  equally  clear  that  this  daun  is  found- 
ed on  the  law  allowing  drawback. 

The  Court  of  Claims  makes  the  mialake  of 
supposing  that  the  claim  is  founded  on  the  reg- 
ulations of  the  Secretary  of  the  Treasury.  This 
view  cannot  be  sustained.  It  is  the  late  which 
gives  the  right,  and  the  fact  Ihat  the  coatoms 
officers  refuse  to  obey  these  nsulations  cannot 
defeat  a  right  which  the  Act  <a  Congres  givea. 

The  2d  section  of  the  Act  of  Septembex  20. 
1850,  granting  all  the  overflowed  and  nnmp 
lands  to  the  States.  In  which  thev  lie,  declares: 

"  That  it  shall  ba  the  duty  of  the  Secntary 
of  the  Interior,  aa  soon  as  may  be  ivacticabk. 


of  the  Slate  and,  at  the  request  of  said  Gov. 
emor,  cause  a  patent  to  be  issued  to  the  State 
therefor;  aiHlan  that  patent  ihefeetotbelaiMjt 
shall  vest  in  the  Slale.^'   9  Stat  at  L.,  519. 

This  duty  was  almost  wholly  M^ectad  b] 
the  Secretary. 

In  the  case  of  &  A  Oo.-v.  SmM,  9  WalL,  ffi 

[76  U.  S.,  XIX.,5991,  It  was  Inalsied  that  thi 

failureof  the  Secretary  to  act  mftde  these  laaA 

1«7  V.  8 


B&KK  or  Bt.  Thouab  v.  Thx  Jolia  Blake. 


_   Khjed  to  a  jmpi  fnr  rnllroad  purposes  of  _ 
'■    dU{  cuIiMqucul  lo  ;hc  Sniimp  Idinii  Act, 

Thii  proposition  viaa  Uius  ausncrcd  by  tbi* 

"  UoH  the  Stale  lo«e  the  Innd,  though  clearly 
■vtap  laikd.  because  IhM  officer  has  neglected 
Hdathtaf  The  right  of  tbe  State  did  not  de- 
pod  «  bb  action,  but  OD  the  Act  of  Coagretis, 
ud  ttougti  (be  Scale  might  be  embturasaed  in 
littmaooa  of  ttds  right  by  the  delay  or  fail- 
iKofttM  Secretary  to  ascertain  and  make  out 
to  o(  ibeae  Ihku,  the  right  of  the  State  to 
ibat  eoold  not  be  d^ealed  uy  this  delay." 

"khj  otber  role  reanlis  in  this,  that  because 
Ot  Setntuy  of  the  Interior  has  hiled  to  di£- 
cbsrphisdii^  in  certifying  these  lands  lo  the 
Md^  thcT  tberefore  pass  under  a  erant  from 
riocb  tber  arc  excepted  bcyoud  doubt,  atjd 
tk  when  it  can  be  proved  by  testimony  cspa- 
Utcf  prodnciiig  the  fullest  conviction,  that 
tktvvoeirf  Ibe  clan  excluded  from  plaintiff's 
pKt,'  that  is,  iraa  gnnted  to  the  Slate  as 

^  in  Frmdi  t.  Fi/an,  98  D.  B.,  173 
[XXm.,  S141,  tlM  court,  re-affinnlng KUCo. 
rmUk,  said: 

"Tien  waa  no  means,  as  this  court  has  de- 
fidsd,  w  ccmpel  him  (the  Secretory)  to  act,  and 
:f  Ike  party  claiming  under  the  State  in  that 
a*  edud  not  be  permitted  to  prove  that  the 
■■d  tonvytA  to  him  by  the  State  as  swamp 
mi  «is  in  fact  such,  a  total  failure  of  Justice 
~~-U  occur,  and  the  enUre  grant  to  the  Stat« 
*  be  defeated  In  this  neglect  or  refusal  of 


■t  OM  it  100  clear  to  need  illnttralion. 

ft  it  SB  aTor  to  fuppoM  that  the  ofBccrs  of  COB- 
im,  laf  hiding  the  Secretaiy,  are  in  regard  to 
Am  k«  cnaied  s  qiecial  tnbnnal  lo  ascertain 
■ddeddecoDchulvdy  upon  the  right  todraw- 
'tA.  theb  function  Is  entirely  minlBieriol. 
ntf  va  aotboriied  to  pass  upon  no  question 
<mhW  tntbe  daimant'ari^t  so  as  to  conclude 
kail  aeoBitof  competent  Jurisdiction.  From 
^  TinMt  he  presents  his  sworn  entry,  they 
^t^  MCertaia  ooantities,  ideoti^  and  mark 
foafm,  acDqtt  Doods  and  snreties,  see  that 
■i*  oponed  articte  leavea  the  port  lo  the  ship, 
noe  and  Uka  duties  bdng  dischar^,  it  is 
^  nOectof'a  dn^,  a  mere  ministerial  funo- 
v«.  lo  (ire  the  certificate  of  drawback.  The 
•■MM  of  it  it  Axed  at  teveoteeo  cents  per  hun- 
t^  powado  by  the  r^ulation;  he  has  nothing 
M  da  tan  to  »— t">i«*»  the  amount  at  that  nie 
«  A*  manber  of  pounds  tbipped.  He  exer- 
'J^  ne  Jodicial  or  fiuut  Judicial  function.  Be 
•*«rttdM  nobody's  rtehta,  and  has  no  power  to 
Isaa  Tbe  ri^us  which  ttw  law  gives  cannot 
"»  Mean  J  byMt  refosal  to  act,  nor  by  his  de- 
'■^am  fbat  mo  dnwback  was  due. 

UAcrtba  ActofCongrett,  not  aov  rale  of 
•"■iitlust  known  to  as,  makes  the  claimant's 
tCi^wbB  the  facts  on  which  It  depends  ate 
^■rlj  Wiillibiil, to tmnnpontbevfaw  which 
^  wlimiw  or  tbe  Secwtary  or  both  combined, 
■9  eaacnaln  of  the  law  upon  that  subject,  utd 
^bA  haa  wfna  their  arUtran  refoaal  to  per- 
I  wlddi  the  law  imposes  on 


It  hM  never  been  supposed  that  there  wa«  a 
gmtuity  in  all  the  cases  where  imports  are 
free  of  duty.  The  purpose  of  the  drawback  pro- 
vision is  to  make  duly  free,  imports  which  are 

manufactured  here  and  tiien  relumed  whence 
Ihey  came  or  to  some  otber  foreign  coundy, 
articles  which  are  not  sold  or  consumed  in  the 
United  Slates.  The  linseed  in  this  case  was 
bought  abroad  and  imported  for  the  purpose  of 
being  manufactured,  and  the  product  Immedi- 
ately sent  out  of  the  country.  The  drawback 
{irovision  was  simply  a  mode  of  making  the 
inseed  so  importeo  and  exported  without  dis- 
tribution in  tbe  country  duty  free,  and  we  see 
no  cratuity  in  tbe  case. 

But  if  it  were  a  free  gift,  it  is  not  for  tbe  ot- 
flcers  of  the  Government  to  defeat  the  will  of 


Wt  art  of  opinion  that  thi  faOt  found  bu  tlie 
Court  (f  Claimt  ulabtiiA  Oie  risht  of  apptUantt 
to  rKotvr  a  judgment  for  the  exported  cake  at  the 
rate  of  tenenteen  eentiper  hundred  pound*;  and 
Oie  eoM  it-  remanded  m(h  directione  to  enter  eueh 
a  judgment. 

True  copf.    Teat : 

Jminee  H.  MoEenney,  Qcrk,  Bup.  Court,  U.  8. 


(at«d-mir.8.,M. 


BAKK  OP  ST.  THOMAS,  Appt., 

TB2  BRITISH  BRIOANTINE  JULIA 
BLAKE,  HBB  CARGO  AND  THE 
FREIGHT  DUE  THEREON;  Will- 
iam T.  CvKsisaaAit,  Graham  Otm 
nsoHAii  AWD  WmTHHOP  B.  CtrsKino- 
HAM.  Claimants  of  Said  Cargo. 

(Bee  B.  a.  "  ITw  JuUa  Blaktr  IT  Otto,  418-08.) 


Authorits  of  matter  to  hypolheeate 
notice  to  Under^-burdea  of  proof 


(A«  o 


proof— ioment  ^ 


r  can  neither  sell  n< 


bone-It  of  the  coiso,  ooDslileriDS  the  dtuatlon  in 
wblcb  It  hat  been  placed  b7  tbe  aoddanla  of  tbe 

&  A  lender,  upon  the  brpotbeoatlon  of  thecarso 


mlnqulrleBand 


., of  the  vessel  under  bis  Implied  author- 

\vs,  la  cbarseable  with  notioe  of  tbe  facta  on  which 
die  master  appeals  to  rely  tsalusclfloatlontoiwbat 

beladolof,  andbemuttmakehiiovnln — '-" ' 

Judge  for  Mmsett,  and  athltowarltk. 

a.   Before  Uieie  can  be  a  reooTery  agal 

owner,  It  must  ba  shown  that  tbe  dnnimi 

wetetucbastooiakeltappareotlT  proper  (or  the 
mutertodo  wbathehaaaona.  Ixi  thli extent,  (he 
Inuden  of  pnxtf  Is  olearlr  on  the  lender. 

1.  Where  the  veoel  put  Into  port  for  repairs,  and 
tuoh  lepaltt  could  not  be  eSetited  without  an  ex> 
penae  to  tbe  caixo  owner  of  verr  much  more  than 
ft  would  eoei  to  ledalm  his  property,  par  all  charcea 
upon  it  and  send  It  forward  b;  tome  otheT  convey- 

the  matter  had  DOBUllior1tytopled«etheoar- 

r  tbem  without  tbe  oontent  of  tbe  owner  or 


NOTx.— PtnMT  of  the  nnricr  to  wO  thtwtttl.  Bee 
Mte  ta  Pott  V.  Jones,  M)  D.  S.,  ZV..  US. 

BDODOiryamtTSapondetitla  bendtMHl  loanfc  oea 
.Me  to  tOsloe  v.  %>•  ChaHca  Outer,  S  U.  B.  (4 
Cnnobl.BS;  and  MOtttoOoiiaidv.  AtLbs.Oo.,W 


lyCoogle 


Sdfbsmx  Codst  or  i 


t  UxiTZD  Statu. 


L  «d  flbOes  for  tbe  SouUien  District  ot  Kew 
York. 

Tbe  blstoiy  and  facti  of  tbe  case  tuUj  tp- 
pear  in  tbe  opinioD  of  tbe  court. 

Mmn.  OeoTM  D»  Forest  Iiord.  V.  D. 
Lord  and  &nrjiDay.  lot  appellant. 

Mr.  Evarfftt  P.  'WhrntHmr,  tot  appellee*. 

Mr.  C/'i9'Ju«ft£«Walte  delivered  tbe  opin- 
(oB  of  tbe  court: 

Tbis  is  &  ndt  instituted  by  tbe  Bank  of  St. 
Tbomst,  KB  ibe  holder  of  a  bottomry  bond, 
■gainst  tbe  British  b^anUne  JoHa  Blake,  her 
cargo  and  freigbt.  llie  decree  of  the  district 
court  condemnied  the  vessel  and  trel^t,  but  ac- 
quitted the  cargo  and  its  ch^mants.  No  appeal 
was  taken  on  behalf  of  tbe  Teeeel  and  freigbt, 
but  tbe  lilielBDt  carried  tbe  case  to  the  cimiit 
court  for  a  review  of  the  decree  as  to  the  cargo. 
The  bond  was  for  (11,800,  with  14  per  cent 
[*■*]  marine  premium,  and  the  net  proceeds  of  the 
vessel  and  freight  were  about  |3,6O0.  On  the 
liearing  in  the  circuit  court  tlie  libel  was  again 
dismisfied  as  to  tbe  cargo,  nnd  from  a  decree  to 
that  etlect  tbis  appeal  was  tiJien. 

The  facts  found  by  the  circuit  courl.  on 
which,  in  our  opinion,  the  riebts  of  tbe  putties 
depend,  uuiy  be  stated  as  follows: 

Tbe  Julia  Stake,  a  British  vessel,  owned  by 
Peter  Blake,  of  Nova  Scotia,  left  Rio  de  Jan- 
eiro on  orabout  tbe  Slst  of  March,  18T0,forNew 
York,  having  on  board  a  cor^  consisting  of 
r)82  locis  of  rosewood.  The  bills  ot  lading  were 
three  in  number,  and  were  drawn  to  the  order 
of  James  Philip  Mee,  of  Rio  de  Janeiro,  the 
shipper,  for  263,  139  and  190  logs  respectively. 
About  2O0  of  the  logs  belonged  to  Uee,  but  the 
claimants  had  made  advances  on  them  to  him. 
All  the  rest  belongixl  to  the  claimants.  The 
chajter-Tiurtj  was  dated  March  16,  1876,  and 
named  Alee  as  the  charterer.  The  stipulated 
freight  was  £220,  of  which  £110  was  paid  in  ad- 

Mee  gave  the  master  of  the  vessel  on  sailiDK 
a  letter  of  InstructioDS,  directing  bim  to  proceed 
to  New  York  and  there  consign  his  venel  and 
cargo  to  Wintbrop  Cunningham  &  Sons,  PhilA- 
delpbia,  tbe  claimants,  or  tbeir  agents,  and  if 
compelled,  by  stress  of  weather  or  other  acci- 
dent, to  put  into  St  Thomas,  to  consign  the 
vessel  to  Lamb  &  Co.  Tbe  voyage  was  prose- 
outed  with  safety  until  the  Sd  or  4tb  of  May, 
on  one  of  which  days  the  rigging  of  the  vessel 

arted,  and  her  masts  fell,  the  mainmast  hreak- 
j  at  the  saddle,  about  six  feet  above  tbe  deck, 
the  foremast  at  the  bead.  The  fallen  s^ara  and 
wreck  remained  for  sometime  alongside  and 
tbtmiplng  before  they  could  be  cleared  away. 
This  rendered  it  im'prudent  to  prosecute  the 
voyage,  and  tbe  master  properly  made  for  St. 
Tbomss  as  a  port  of  distress,  where  be  arrived 
on  the  3Tth  Ol  May.  On  his  arrival,  be  applied 
to  the  acting  British  Consul,  who  appointed  a 
survey,  consisting  of  the  harbor-master,  tbe  prin- 
cipal shipwright  at  the  port,  and  the  master  of 
a  vessel.  The  survey  properly  recommendeda 
discharge  of  the  cargo,  and  it  was  Decessary  to 
strip  the  vessel  of  her  copper  to  stop  the  leak. 
r4201  "^^  cargo  was  discharged,  and  on  the  8th  of 
*■  ^  June  a  second  survey  ordered  by  the  consul  on 
the  application  of  tbe  master.  A  copy  of  the 
second  survey,  although  in  evidence.  Is  not  In- 
SM 


vey,  and  thai  her  nctal  had  bna  bwIi  broksi 
and  was  Ims  away  and  nned. 

Wbea  the  maaer  anfnd  «  St  TWmsi  te 
went  to  several  inenaiitae  bowea  and  seemed 
to  be  seeking  a  pv'WPer  P*'Sf  *"  *boai  to  caa- 
•ign  tbe  vmeL    He  entOj  went  In  lAsbi 


id  engaged  tl .  _    ._    __ 

of  the  vesad  and  Ibe RfMin.  ^didaotriiov 
them  bis  (dkaitcr-fwty  or  Icttvof  inatmclioin, 
biu  tadd  than  be  had  loM  tbcae  p^ien. 

Upon  tba  arrival  of  (he  wd  at  St  Tbonui 
(he  master  wrote  his  owner  as  follows: 

"a&Beta.«iiifialifai^ 

Saint  Thmui,  >7tb  Kay,  18TS. 

Peter  Blake,  Esq.,  Ptnitn,  A'lita  Aatia.' 

Dear  Sir:  I  regret  (o  have  to  icput  (hat  the 
brinintine  Jnlia  Blake,  en  ber  voyage  bem  Rio 
de  Janeiro,  encountered  heavr  weather  <m  tbe 
4th  inst,  and  for  the  safe?  (h  livea,  vuwlsad 
cargo,  I  waa  compelled  to  cat  away  to  ri^ttn 
the  vessel,  and  to  put  Into  this  pan,  Hwevere 
in  a  too  disabled  condition  to  go  WHth.  Astu- 
vey  will  be  betd  on  Monday,  and  I  will  supple- 
ment this  letter  by  a  telefiiun  acquainting  joa 
what  the  sutvctot^  recommend  to  he  dime  b 
her  present  leaky  and  dama^red  state;  it  «iD 
likelv  be  necessary  U>  discharge  to  ascertain 
damage,  and  for  new  masts,  etc.  This  miil 
closes  at  once,  so  I  must  defer  giving  you  fuU 
particulars  until  next  steamer. 

I  remain,  sir,  your  obedient  servant, 

(Signed)  Abram  Enowltra." 

On  the  29th  of  Hay  be  sent  the  followiag 
telegram  to  the  owner: 

"  Jul'k  Blake,  Bt  Thomas,  dismasted,  leaky; 
consigned  lAmb;  sendiugsurrey  bv  maiL'' 

Afterwards  Lamb  <&  Co. ,  on  the  18tb  of  June. 
and  the  32d  of  June,  wrote  tbe  owner.  Copiei 
of  their  letters  aie  as  follows: 

"  French  frigate  Hinerve,  via.  Philadelphia. 
Bt  Thomas,  IS  JMtte,  1SJ6. 

Peter  Blake,  Eaq.,  Jtonforw,  Ifon  Seatia: 

Sir:  We  have  to  confirm  Captain  Enowlton's 
letter  to  yon,  dated  STtb  utt.,  acquainting  you 
that  the  dismasted  brig  Julia  Blake  had  piU  m 
here  In  a  leaky  and  dlnbled  oondiUon. 

By  surveyor's  recommendation  the  vessel  hai 
been  discharged,  and  is  to-day  on  the  marine 
repairing  slip,  for  shipping  ana  caulkin^^  etc; 
masts,  sailB,  etc.,  ate  ^■'^f.  made,  and  id  tbe 
course  of  another  month  The  Julia  Blak*  will 
probably  be  ready  for  sea  in  a  seaworthy  state. 

Caplsjn  Knowlton  dispatched  you  a  telegram 
thus: 

'Julia    Blake,  Sahit    Thomas,  dianMatetl, 

leaky;  consiKned  Lamb;  sending  survey  mail,' 

on  theaftb«it., 

which  DO  doubt  reached  you  promptly  and  oor 

rectly.   From  bis  not  receiviuK  any  reply  tcoB 

J'ou,  he  concluded  that  you  wuhed  hint  to  fol 
ow  the  customary  tontine  with  document 
etc.  Meantime,  we  hand,  herein,  certified  coy 
of  extended  protest  from  the  '  British  oonsii 
late,'  wliich  may  Interest  you.  No  doubt  vou 
letters  will  state  In  what  manner  acconnta'hei 
are  to  be  paid.  We  remain  ,slr,yoiirs  faithfoUi 
(Signed)  Lamb  &  Co." 
"  Alpha  tia  Halifax. 

St  Thomas,  tfd  Jwtu.  1S76. 
Peter  Blake,  Esq.,  Panboro,  AVta  Seetia: 


.yGoogle 
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BiHK  OF  Bt.  Thomas  t.  Ths  Jdua  Blake. 


Sir  We  laat  wrote  jon  oo  tbe  18tli  initAnt, 
lU  PtifliMpiiin,  witb  oerdfled  copy  of  extend- 
ed pnlea  per  Julia  BUke,  which  we  tzaM  has 


HiBlu,  wldioat  bringing  us  anf  letter  from 
jiQ,  bat  Captain  Knowlton  tells  us  that  he  bad 
tnaananieAXion,  and  we  therefore  refer  you 
d  Um  w  bis  adTloea  for  poniculara,  in  connec- 
tni  idth  the  repairing  and  redttingof  thebiig- 
ttiw  Julia  BUke. 

Wt  wppoae  that  jour  next  will  furnish  in- 

■rucdoDt  tegardins  funds  for  expenses  here, 

a  Ton  doo't  proTide  the  needful,  lame  will 

&iij  be  niaed  bj  bottomi^  and  rtepondenda 

K   faM,  pmUe  oa  arrival  at  New  Tort 

TW  Jnlia  Blake  should  be  Teadj  lor  sea 
dmit  Utb  proximo,  and 

Wt  mowi,  air,  your  obedient  sem 
(SiKDed)  Lam 

To  tbeM  letters  of  Lamb  A  Co.,  Blake  the 
«>aer,  n|ilied  thus: 

•'  Panboro,  July  4t^.  1876. 
JMeiDonikl  lAmb&Co.,E8qrs.,  St.TAomiH.- 

Dht  Sir:  I  received  your  favor  yesterday,  as 
HuviK  of  tbe  13th  June,  by  way  of  Pbiladel- 

»!,  «■  the  aSlh  day  of  June.  My  dear  sirs,  I 
Mkavwwbo  to  wTlritt  to  uoUl  lately, 
lb.  J.  t.  WUtney  was rigntingand  gettlne  r 
*t0A  to  O.  R  Smith,  SahA  Thomas.  I  doi 
bMHf  penoatbere;  please  excuse  me,  of 
eiBU  not  ancwcr  Tour  letter  before  this  time; 
a  fcr  tbe  '  Julia  Blake '  and  the  funds  for  re- 
pbtag,  I  think  it  wlU  be  all  rixbt.  I  hope  it 
Mat  he  too  much.  I  think  J.  F.  Whitney 
4 Hell  an  paid  after  she  comes  to  N.  Tork. 
flMt  give  sll  the  time  you  can,  and  I  gar- 
■m  too  wni  have  the  pay,  as  I  pay  every 
«t  kr  dear  ttr,  tUs  is  a  ihlag  I  never  bad 
)*4e  before,  yoa,  or  any  person  acting  for  Tbe 
J*  BUce  will  be  sure  of  your  pw:  the  -  - 
>1  fa  worth  all  expenses.  I  depend  on  ;o 
4»abK  It  rjgbt  and  lost;  after  ajustment 
ooTtUag,  the  wbMe  of  tbe  repairs  won't 
•mt  ov  of  me.  I  think  I  will  be  able  to  pay 
»*ii^  as  tbe  OHKaln  Noltln  will  tell  you. 
I  «WTaa  lo  make  (ore  of  yourself  hu  bottom- 
laBtyoa  see  bow  thiswiUgow  in  N.  York; 
rwwflfnliiic  let  me  know  ^yieturo  of  steam- 
tbvm  A.  Tlumas  aU  the  paidculaia,  as  also 
^  ^HVBt  of  repairs,  and  \j  so  doing  you 
*tl^Mft  oUige  Toor  htuible  servant, 

(Signed)  Peter  Hake." 

Cm  Moc^it  of  this.  Lamb  A  Co.  wrote  (be 


.8.  Alpba. 
St.  "nimaaa,  to  JtUg,  1876. 
nto&ke.  Esq.,  I\trtborv,  If.  8. 

Uht  ar  We  have  to  acknowledge  the  re- 
'^ftjvar  valued  fsvor  of  4lh  Instant,  (be 
^MiB  of  wbkb  daim  oar  beat  attention. 

TW  JaBa  Stake  is  progressing  with  her  re- 
y^  Md  win  sooo  be  ready  to  take  in  cargo; 
**^aot,  at  present,  give  you  any  precise  es- 
^■M  «f  ifae  •zpenaea.as  a  good  deal  remains  lo 
'"Mi  J«.btn  Captain  Knowltcm  is  putting  the 
^■rik  tat  rale  order,  having  at  tbe  eame 
^•n^nl  lo  every  pmAicabk  economy. 

nt  am  bring  otie  of  *  general  average,'  tbe 
^9"  *B  <f  eootsc,  contmnite  Ita  proper  pro- 
^^  H,  and  we  think  the 

,  _  n  Knowlton  will  take 
r  the  adjustment  speedy 
^  n  Om.  D.  B.,  Boos  27. 


and  satisfactory  to  all  the  interests  and  parties 


,  dear  sir,  yi 
fSlgned) 
Under  date  of  June 


■OWpr.  ' 


faithfully, 
Umb&Co." 
.,  _.76,  Lamb  &  Co. 
wrote  tbe  shipper  of  the  cargo  at  Bio  de  Janei- 
ro as  follows: 

"  Star  Ball  steamer  from  Porto  Rico. 

Rio  Janeiro.        St,  Thomas,  Jt(  >/u7M,  J^6. 

Dear  Sir:  We  have  to  advise  that  the  tirlgan- 
tine  Julia  Blake  put  in  bere  on  the  STth  vlt., 
dismasted  and  Ic^y.  A.  survey  has  been  held, 
and  for  effecting  repaiia,  etc.,  the  cargo  is  be- 
ingdiscbarged. 

Captain  Snowlton  tells  us  that  he  has  cabled 
the  'casualty 'to  tbe  United  States.  As  the 
Cfxgo  is  consigned  '  to  order, '  we  have  been  UQ- 
able  to  acquaint  the  New  York  consignees  ot 
the  misfortune. 


munication  wltb  New  York,  and  unm  the  Slst 


date,  a  break  oocurted  lu  tbe  cable  be- 
tween Bahiaand  Rio  de  Janeiro,  but  the  West- 
ern Union  Telegraph  Company  continued  to 
Tansmit  (eleKTams  to  Bahla,  i^m  whence  they 
rere  forwarded  to  Rio  de  Janeiro,  the  time  re- 
;ulred  for  transmlaslon  from  New  York  to  Rio 
e  Janeiro  being  about  five  days.  These  lines 
of  telegraph  were  of  ten  employed  by  merchants 
and  men  of  buHiness  at  SC  'Tbomas,  and  that 
from  St,  Tbomas  to  New  York  was  knows  to 
and  used  by  the  clalmaols.  From  the  flndinga 
it  does  not  appear  that  the  telegraph  was  iited 
by  any  of  the  parties  after  tbe  tetegraiu  was 
sent  tbe  owner  of  the  vessel  on  the  3&th  of  May, 
and  no  other  letters  appear  to  have  passed  tie- 
tween  the  parties  until  after  the  vessel  had  com- 

eleted  her  repairs  and  sailed  with  her  cargo  for 
'ew  York. 
Immediately  after  the  second  survey  was    i 


were  paid  by  Lamb  &  Co. ,  after  tbe  m . 

certified  to  tneir  correctness.    Tbe  repairs  were 

oomjdeted  on  the  22d  of  July,  and  thereupon  the 

master  advertised  for  a  loan  on  bottomry  and 

indentia  of  ship,  freight  and  cariro,  to  tbe 

jnt  of  tT,500,  or  thereabouts.    'The  Bank 

of  8L  Thomas  alone  made  a  proposal,  and  for 
the  whole  amount,  at  a  mariifme  Interest  of  14 

r  cent.  Lamb  &  Co.  made  no  inquiries  aa 
the  necessity  of  the  repairs  and  supplies,  but 
relied  wholly  on  the  statement  of  the  muster. 
The  only  Inquliy  made  by  the  Bank  was  as  to 
the  sufficiency  of  the  security  and  the  regularity 
of  the  papers  in  their  form  ot  execution. 

The,  discbarge  of  the  cargo  was  neceasary  In 
order  to  stop  the  leaks  and  make  tbe  vessel 
seaworthy.  'The  repalrsandsnpidiesfumisbed, 
as  well  OS  the  re-m^alling,  were  necessary  to  put 
tbe  vessel  In  a  seaworthy  condition  for  a  voyage 
to  New  York, 

When  the  loan  came  to  be  closed,  the  master 
told  Lamb  &  Co.  that  a  large  amount  of  ex- 
penseehad  been  incurred  of  which  they  had  no 
previous  information,  and  that  the  amount  re- 
quired to  defray  the  expenses  and  pay  their 
oommisalons  tm  cbaigea  was  $1!,600.    Tbla 
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amount  the  Bank  advaiicedaDd  took  the  bond. 
The  Teaael  left  Bt  Ttaotnu  on  the  5th  of  Au- 
gust. On  ber  airival  in  New  York  the  ps;f- 
ment  of  the  bond  was  refused  and  she, with  her 
fright  and  cargo,  was  libeled. 

liie  cargo  waacot  perishable  and  would  Dot 
have  been  injured  by  being  stored  under  cover 
at  St.  'niomas  for  Uiree  or  four  months,  and 
waswOTth  in  New  York  about  |18,000.  St. 
Thomas  is  a  central  port  where  vessels  go  seek- 
ing budneas,  and  to  which  parties  requiring 
vessela  also  go.  Vessels  for  the  Ehipment  ot 
merchandise  are  always  available  there.  The 
cargo  could  have  been  forwarded  from  there 
by  vessels  other  than  The  Julia  Blake  for  from 
$1,000  to  $1,500,  and  it  was  for  the  interest  of 
er  than  hypothecated  to  pay  for  repairs  to  The 
the  owners  that  it  should  be  so  forwarded,  rath- 
rA0Ki     JuliA  Blake. 

t*''**J  On  the  28th  of  September,  after  the  vessel 
had  sailed  for  New  York,  Lamb  &  Co.  wrote 
the  shipper  of  the  cargo  as  follows: 

"Per  S.  S.  Nile,  via  Southampton. 

Bio  de  Janeiro. 

St  Thomas,  28th  September,  1876. 

Dew  Sir;  Your  favor  of  the  18th  July  last 
reached  as  recently  via  Porto  Rico,  and  only 
after  The  Julia  Blake  had  sailed  from  this  port 
The  letter  of  Instructions  which  you  mention 
having  given  to  Captain  Enowlton  on  soiling 
from  Rio  has  never  been  laid  before  us,  nor  did 
he  produce  the  charter-party,  although  we  tc- 
peatedlr  asked  for  it;  he  alleged  that  it  had 
been  mislaid  or  lost  at  the  time  of  the  disaster 
St  sea,  and,  on  being  questioned,  denied  hav- 
ing any  instructions  from  you  as  to  the  con- 
slinment  of  vessel  in  case  of  average.  The  bills 
01  lading  being  '  to  order '  left  us  no  clue  as  to 
the  coi^gnees  of  cargo.  Tbe  casualty  wss, 
however,  at  once  cabled  U>  the  New  York  Board 
of  Underwriters, 

While  we  regret  that  you  should  have  felt 
any  doubt  as  to  our  compliance  with  your 
wishes,  It  will  now  be  clear  to  you  how  blame- 
I g  j„  the  matter. 


lose  thedocumentsroferred  to,  remains  at  pres- 
ent open  for  conjecture  only,  but  the  control 
Intended  to  have  been  placed  with  us  remained, 
in  put  at  least,  in  hands  of  the  captain,  as  mas- 
ter of  the  veaaeL 

We  would  suggest  that  you  advise  us  by  mail 
of  tbe  despattA  01  all  vessels  conveying  instruc- 
tions from  you  to  our  firm,  In  the  event  ot  their 
puttlnginto  this  port  in  distress— would  thus, 
If  necessaiT,  be  able  at  once  to  take  up  a  posi- 
tion with  tne  master,  and  the  protection  of  your 
interests  at  our  hands  can  thus  not  bo  disputed 
or  ignored. 

The  adoption  of  such  a  course  on  your  part 
is,  we  think,  more  advisable  under  present  cir- 
cumstanttal  means  of  mall  communication  be- 
tween Rio  and  8t  Tbomsa. 

We  are,  dear  sir,  youis,  very  truly. 

Lamb  *  Co." 

Hm  letter  from  the  shipper  referred  to  is  not 
included  in  tbe.flndings,  and  it  nowhere  appears 
that  It  was  in  evidence. 

Tbe  case  depends  entirely  on  tbe  authority  of 
the  master  of  the  vessel  to  give  the  bottomry 
bondonthecargo.  It  is  now  the  settled  law  of 
the  English  courts  that  a  master  "  Cannot  bot- 
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tomry  a  ship  without  communication  with  bii 
owner,  it  communication  be  practicable,  uid,a  i^i 
foTtiori,  cannot  hypothecate  the  caigo  wjlhaat 
communicating  with  the  owner  of  it,  if  commu- 
nication with  suchownerbe  practicable."  Thi 
CkmaMariUima.  L.  R.,  3  App.  Cas.,  157.  Tliis 
doctrine  was  first  announced  in  The  Eonajark, 
8Hoore,  P.  C.  ,450,  decided  in  18G8,and  has  beoi 
steadily  adhered  to  since,  not  however,  viUiont 
decided  opposition  by  I>r.  Luehington.  Tit 
ifomfrur?,  a  Moore,  P.  C.  (N.  S.).  819;  neCarft 
ex  Saltan.  1  Swab.,  511.  Whether  lhende,to 
tbe  extent  it  has  been  carried  in  Ecglsnd,  ti  in 
accordance  with  the  general  maritiine  law,  u 
understood  in  this  country  end  the  maritinie 
nations  of  £urape,  other  than  Great  Brilsin,  cs 
whether,  since  The  Julia  Blake  was  a  Eriiitb 
vessel,  the  authority  of  her  master  in  sreniEb 
port  is  to  be  detormlned  by  the  Engllfh  law.  b 
stead  of  the  general  maritime  law,  cr  the  lii: 
of  Denmark,  are  questions  we  deem  it  unncK* 
sary  to  consider,  ror.  In  our  opinion,  even  nnda 
the  most  liberal  construction  of  any  recognised 
rule  which  can  l>e  invoked  for  the  aulhciity  o! 
the  master  over  the  cargo,  this  bond  catmot  be 
sustained. 

The  master  can  neither  sell  nor  hypoibeciii 
the  cargo,  except  in  case  of  urgent  recessi^ 
and  bis  authority  for  that  purpoEe  Is  no  men 
than  may  reasonably  be  implied  frcm  the  cir 
cumstances  in  whi<ji  he  is  placed.  Beactslct 
the  owner  of  the  cargo  because  ihereisancws 
sity  for  some  one  to  do  no,  and  like  evcrv  Fff  d' 
whose  authority  arises  by  hnplication  of  lew,  tt 
can  only  do  what  the  owner,  if  present,  cugb' 
to  do.  Necessity  develops  his  Buthority  ace 
limits  Us  powers.  What  he  does  must  ne  di 
rectly  or  indirectly  for  tbe  benefit  of  ±ecsr^, 
considering  tbe  situation  in  which  it  has  teti 
placed  by  the  accidenlsof  the  voyage.  Aswat 
said  by  Sir  William  Scott,  In  The  GratitvCwt, 
8  C.  Rob.  ,361  ,by  which  the  power  of  tbe  master, 
under  proper  circumstances,  to  hypothecate  iht 
cargo  to  pay  the  expenses  of  repairs  ontheshii: 
was  incontrovertibly  eetibiished;  "In  aU  catet 
it  is  the  prospect  of  the  benefit  to  the  iwoprietar. 
that  is  at  the  foundation  of  the  authority  of  the 
master.  It  is  therefore  true,  that  if  the  repaiR 
of  the  ship  produce  no  lienefit  or  proqtect  ci 
benefit  to  the  cargo,  the  master  cannot  bind 
the  cargo  for  such  repairs  ;  but  it  appears  tO' 
me  that  the  fallacy  of  the  argument,  that  tbe 
master  cannot  bind  tbe  cargo  for  the  tepainof 
the  ship,  lies  in  supposing  that  whalevo'  is  done 
for  the  repairs  of  the  ship  is  in  no  degree  and 
under  no  drcumstancea  done  for  the  bmcdt,  OI 
with  the  prospect  of  benefitto  the  cargo;  ^rbeiv- 
as,  the  fact  is,  that  though  the  prospect  of  beo' 
efit  may  be  more  direct  and  more  immediate  K 
the  ship,  it  may  still  be  for  the  prescrvaljoii  ainj 
conveyance  of  thecargo,  and  IsJosUytobecoD 
sidered  as  done  for  tbe  common  benefit  of  botl 
ship  and  cargo."  To  the  same  effect  is  wh&t  vcai 
said  by  Chitf  Baron  Pollock,  in  Ditntan  v.  Ben 
ton,  1  Excn.,  5G7r  "But  this  agencT  for  tti 
freighter  is  confined  to  cases  affecnngbfa  intei 
est,  and  where  the  sale  or  pledge  is  atrecUy  d 
indirectly  tor  bis  benefit  It  is  directly  beocf 
cial  where  goods  are  damaged  bjpaUB  of  th 
sea,  and  sold;  it  is  indirectly  so  where  Ukea«  j 
damage  to  the  ship,  and  the  rep^is  become  no 
essan  for  the  benefit  of  the  wbcde  advMitiu« 
Sir  Robert  PhllUmore  wosevcn  more  expUcit  i 
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iUaatotTheOiMeaTd,L.  R.,  iAdm.  AEcc., 
!Ii,wbcn  be  owd  this  laDguase:  "The  next  con- 
aqoencefrom  tbedoctriseof  agency  ib  that  the 
iw<i  r  most  siutain,  to  the  best  of  his  power, 
AeintcRat of tbeabaent owner.  Thialsaprin- 
mik  of  Rocral  nuritliiie  law,  and  not  ■  ■  * 
c(  Bodnh  law  tmlj.  Boulay-Fatv  obeerrea: 
*  *  *  ha  must  do  that  which  there  b  fair 
nHoa  to  nraoee  the  owner,  if  present,  would 
ilo.  •  •  *  The  master  is  to  remember  the 
(madaaloa  of  Ua  authority  to  give  a  bottomry 
bood  DO  cargo  ia  the  proapect  of  benefit,  direct 
cr  ludinct,  to  the  proprietor  of  iL  This  prin- 
dfk  limita  the  authority  of  the  master  in  thia 
una."  Bo,  in  this  countiy,  Mr.  JtiMce  Wash- 
iBficB  Mid.  in  Bom  v.  The  Aciivt,  2  Wash.  (C. 
C.k.  2S7:  "Bat  at  all  events  the  necessity  must 
bench  as  to  connect  Cheactwith  tbesuccesaof 
Ik  Toyage;  and  not  for  the  cxctu«ive  interest 
if  tkcahlpowiier."  Undoubtedly  in  all 
OKi  nach  is  left  to  the  master's  discretioi.  ._., 
Q  The 
E  con- 

■omliiiasly  for  the  general  interest."  This 
tnai  nid.  In  ln».  Co.  v.  The  Surah  Ann,  13 
hL.  400.  apeakinf  of  the  analocous  authority 
of  (lie  master  to  adl  the  ship;  "All  will  agree 
tfa«  the  nuMer  roust  act  in  goodfailh,  exercise 
ta  bcA  dlscretiDn  for  the  benefit  of  all  con- 
'  <BBed,  and  that  it  can  only  be  done  u^n  the 
"■f-ihtfm  of  neceasity,  to  be  determined  in 
orb  caic  by  the  actual  and  impending  peril  to 
■Uch  the  Tcaael  is  exposed.''^  And  m  The 
J«fc,  S  Wall..  27  [78U.  8.,  XVOl.,  808],  it 
*H  «U:  "And  this  necessity  is  a  question  of 
bo,  to  be  determined  in  each  case  bv  die  cir- 
■  tn  which  the  master  is  placed  and 
o  which  the  property  is  exposed.  If 
can  within  a  reasonable  time  consult 
1,  be  is  required  to  do  it,  because  they 
d  hare  an  o^qiortunity  to  decide  wl^ether, 
h  bcir  Ja^meot,  a  sale  is  necesaary."  When 
Be  aaaier  is  dealing  with  the  cargo  for  the 
»a(A  of  tbe  Toya)n,  he  must  eadeavor  to  bold 
■*«  Wancc  cTcnly  between  his  two  principals; 
ktBBH  not  sacriocc  the  ship  to  the  cvrgo  or 
^  carro  U  the  ship.     The   Onitard,  ftpra, 

b  m  equally  wdl  settled  Utat  a  lender,  upon 
^  kTpottaecsUon  of  the  cargo  by  b  tnastcr  of 
'tetcaKl  ander  bis  implied  suthority.is  charge- 
aSk  with  Dotioe  of  ibc  facts  on  which  the  mas- 
■T^maxa  to  irly  as  a  Jusiificaiion  for  what  be 
a  Wag.  Socfa  a  lender  is  presumed  to  know 
3M  thr  power  of  the  master  U  to  be  determined 
>?  Ike  aecositiee  of  Ibe  case  in  their  legal  oper- 
^M  «  tbe  owner  of  the  cargo.  As  necewily 
loan  the  agency,  and  that  only  canbeauthor- 
-a*l  wUcb.  under  the  circumstances,  is  reason- 
>tfr  iBd  joat,  be  most  make  his  own  inquiries 
Bdtad^  for  himself,  and  at  his  own  risk. 
•*™«r,  If  Ibe  owner  were  present,  he  would 
*  «r  OB^t  to  do  that,  or  something  eqniv- 
*^  wUcli  tbe  maMcr  Is  nadertaUng  to  do 

■  a  tte  in  his  abaenoe.  A  lender  cannot 
^f't  Ua  eye*  lo  exiatlnr  facta  aa  they  appear, 

■  V  rtaMBabls  inqSry  could  be  made  to 
V^ar.  aod  neat  with  the  master  as  a  general 
■ral,  bavlAft  aatborily  to  do  tK>t  only  what 
^  <«BM  ooght  to  do,  but  what  be  might 
kilteeftoMe.  Before  then  can  be  a  recovery 
■^aa  the  owner  tl  must  be  shown  that  the 
att^Haaaoea  woe  aucb  as  to  make  it  appar- 
*m  n  OtTOl 


ently  proper  for  the  master  to  do  what  he  has 
done.  'lo  this  extent,  the  burden  of  proof  Is 
clearlv  on  the  lender.  The  Aurora,  1  Wheat, 
102:  ThonuuY.  Otbom,  16  How.,  SO  [60  U.  8., 
SV.,  sari;  ne  AnuHe,  6  Wall.,  27  [73  U.  8., 
XVni..  808]i  The  Orapethcl,  S  Walt.  HI  [76 
U.  8.,  XIX..  6581;  J-Aeiuiu,  10Wall..208[77 
U.  9..  SIX.  909j.  In  these  cases  the  rule  waa 
applied  to  tbe  hypothecation  of  the  ship  by  the 
master,  where  leas  strictness  will  ordinarily  he 
required  than  in  the  hypothecation  of  tbe  car- 
go, because  the  master  is  the  appointed  agent  of  ,-__, 
Uie  owner  of  the  ship,  but  the  Invohmtary  agent  [*«] 
of  the  owner  of  the  cargo. 

It  remains  only  to  apply  theae  well  settled 
nllcs  to  the  facts  of  the  present  case. 

When  tbe  loon  was  advertised  for  and  put  on 
tho  market,  the  cargo  was  out  of  the  vessel  and 
in  etorc.  It  was  not  pcrisbalitc  and  could  be 
sent  forward  to  its  place  of  destination  in  an- 
other vessel,  without  any  considerable  delay,  at 
acoEtuf  ftomil.OOOto$l,SOO.  Thevcsselbad 
been  two  months  in  port.  Her  cargo  was  con- 
signed to  New  York.  The  bills  of  lading  were 
drawn  to  the  order  of  tbe  sbipper,  but  accom- 
'ngthem  was  a  letter  to  the  master  instruct- 


panymgthem  wasale: 
mghim  to  whom  to  re 


ase.  If  this  letter  bad  been  lost,  as  the  n 
claimed  it  was,  the  fact  tliat  it  had  been  given 
unot  forgotten  by  him,  for  when  he  first  went 
Lamb  &  Co.  he  told  them  of  its  loss.  From 
that  time,  for  nearly  two  months  and  until  the 
day  before  the  loan  was  advertised  for,  tele- 
graphic communication  between  St.  Thomas 
and  Rio  de  Janeiro  waa  practicable  and  reason- 
ably direct.  The  necessity  for  unloading  the 
rgo  and  making  extensive  and  costly  repairs 
the  vessel  to  fl  t  ner  for  the  further  proaecutioa 
of  the  voyage.wasknownassoonas  thesurveys 
were  completed,  and  yet,  neither  the  master  nor 
Lamb  &  Co.  made  any  at>  ^mpt  to  ascertajn  from 
tbeshippcr,  by  telegraph,  his  wishes  about  the 
-"— iBition  to  be  made  of  the  cargo  under  the 
imstanccs.  or  even  to  get  informationas  to 
the  names  of  the  consignees  in  New  York,  vrith 
whom  there  could  be  communication. .both  by 
mail  and  telegraph.  Lamb  &  Co,  did.  Indeed, 
on  the  first  of  June,  write  the  shipper  by  mall 
that  tbe  vessel  had  put  into  Bt.  Thomas  dismast- 
ed and  leaky;  that  a  survey  had  been  held,  and 
that,  for  eSecling  repairs,  the  cargo  was  being 
discharged;  but  even  this  meager  informadon 
did  not  prob8>i?y  reach  Its  destination  until  about 
thelStbof  Juh,  only  a  few  days  before  the  loan 
~as  advertised  for. 

Although  Lamb  &  Co.  were  engaged  by  tbe 
master  lo  attend  to  the  business  of  tbe  vessel 
and  her  repairs,  they  made  no  Inquiry  as  to  the 
propriety  of  what  was  done,  but  relied  entirely 
on  the  statements  of  Ihe  master,  and  apparently 
allowed  him  to  do  what  he  pleased,  for  It  was 
not  until  a  loan  of  $7,500  had  been  applied  for 
and  taken,  that  they  knew  it  would  require     [4301 


been  out  from  Hio  de  Janeiro  a  little  more  than 
thirty  days,  her  rigging  parted  and  ber  masta 
tell,  tbe  mainmast  br«kklng  at  the  saddle  and 
her  foremast  at  tbe  bead.  On  ber  arrival  at  St 
Thomas,  her  cargo  bad  to  be  discharged  to  stop 
the  leaka;  her  metal  waa  much  broken  and  torn 
5M 
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KW&7  and  raaiged,  and  hod  to  be  replaced  ^th 

new  lo  make  net  seawortby  for  a  vojage  to  New 
York,  and  altliougb  slic  sold  when  sBe  got  to 
New  York  for  but  |4,G0O,  leaving  only  18,000 
produced  from  the  vessel  and  freigbt  to  apply 
on  the  loan,  the  aggrcnte  of  her  expeaditurea 
In  St  Tbomas  was  |11,600. 

From  these  facts  it  is,  to  our  miuds,  apparent 
tbat  when  the  vessel  arrived  at  St.  Thomas,  she 
ought  not  to  have  been  repaired  at  the  risk  of 
expense  to  the  owner  of  the  cargo  without  his 
consent,  and  tliat  this  could  canily  have  hceu  as- 
certain^ \tj  an  inquiry  into  the  facts.  She  came 
io  dismasted  and  leaky  for  a  general  equiproeol 
and  reflt,  with  a  cargo  Bubstaniially  tmperiah- 
able,  which  might  be  forwarded  in  another  ves- 
sel at  comparatively  small  expense,  and  it  must 
have  been  easy  to  see  that  to  repair  the  vessel 
at  the  risk  of  the  owner  of  the  cargo  would  be 
to  place  his  Interests  In  Jeopardy  without  any 
urgent  necesfity  on  bis  account.  No  master, 
who  held  the  balance  evenly  between  his  two 
principals, could  have  believed  himself  justified, 
under  the  circumstances,  in  hypothecating  the 
cargo  for  any  such  purpose,  without  notice  to 
the  owner.  But  when  the  repairs  were  com- 
pleted and  the  hypothecation  was  tendered,  the 
impropriety  of  what  ttie  master  proposed  to  do 
was  even  more  apparent.  Then  the  offer  was 
to  pledge  vessel,  freigbt  and  cargo  for  $13,824, 
when  the  most  ca«uat  observer  must  have  seen 
that  the  vessel  and  freight  would  actually  secure 
only  a  comparaiively  small  part  of  the  amount 
required.  Of  ail  this  the  lender,  who  made  no 
inquiries  whatever,  is  chargeable  in  law  with 
Doticc.  Had  he  inquired  and  been  deceived 
through  no  fault  of  bis  own,  the  case  might  have 
been  different.  But  having  failed  to  fnquireat 
all,  be  ia  presumed  to  know  all  tbat  the  master 
knew.  His  case  presents  itself,  therefore,  as 
that  of  a  lender  upon  the  hypothecation  of  a  cai^ 
go  by  the  master,  without  communication  with 
uie  consignee  or  owner,  to  pay  the  expenses  of 
permanent  repairs  to  the  vessel,  when  it  was 
manifest  that  the  owner  of  the  cargo  could  not 
be  benefited  bf  whatwasdone,  to  anything  like 
the  amount  with  which  he  was  to  be  charged. 

It  is  contended,  however,  tbat  the  owner  of 
the  cargo  has  no  right  to  demand  bis  property 
at  an  intermediate  port  unless  the  voyage  has 
been  actually  abandoned  or  the  necessair  repairs 
on  the  vessel  cannot  be  effected.  The  cargo 
owner  is  not  bound  to  help  the  vessel  through 
v(ilh  her  voyage  underall  circumstances.  It  is 
the  duty  of  the  vessel  owner,  and  of  the  master 
as  his  appointed  agent,  to  do  all  that  in  good 
faith  ought  to  be  done  to  carry  the  cargo  to  Its 
place  of  destination,  and  for  thai  purpose  the 
cargo  owner  should  contribute  to  tbe  expense 
aa  far  as  his  interests  may  apparenUv  re<juire, 
but  he  is  under  no  obligation  lo  sacrioce  bis  car- 
go, or  to  allow  it  to  bo  sacrificed,  for  the  benefit 
of  the  vessel  alone.  Heougbtto  do  what  good 
faith  towards  the  vessel  demands,  but  need  not 
do  more.  If  h^ would  lose  no  more  by  helping 
the  vessel  in  her  distress  than  he  would  by  tak- 
ing his  property  and  disposing  of  it  in  some  other 
way,  he  should,  if  the  vesseTowner  ortbe  mas- 
ter requires  it,  furnish  tbe  help  or  allow  (he  car- 
Eto  be  used  for  that  purpose.  To  thai  extent. 
Is  bound  to  tbe  vessel  (uher  dlstross,  bntno 


further.  When,  therefore,  a  cargo  owner  Mt 
a  vessel,  with  his  cargo  on  board,  at  a  port  d 
refuge  needing  repairs  which  cannot  be  aSeori 
without  a  cost  to  him  of  more  than  he  vonld 
lose  by  taking  his  property  at  that  place  M>d 

Saying  the  vessel  all  hiTlawful  charges  sgsisft 
Im,  we  do  not  doubt  that  he  may  pay  tbe 
charges  and  reclaim  the  property.  Otherwise 
he  would  bo  conii>cllod  to  submit  to  a  sacrifiw 
of  his  own  interests  for  the  benefit  of  others,  tod 
that  the  law  docs  not  require.  What  ehirges 
must  be  paid  will  depend  on  the  circumstaiiRS 
of  the  case.  Sometimes  they  may  include  full 
freight,  expenses  at  the  port  of  refnge,  graeni 
average  charges,  .md  possibly  more  and  some- 
times less;  but  upon  luilpaymentofsuchssBK 
in  law  demandable,  tbe  cargo  must  be  sornn' 

In  the  present  case,  it  is  not  only  found  as  t 
fact  that  it  was  for  the  interest  of  Uie  sbippcf 
that  his  property  should  be  forwarded  by  some 
other  vessel  ratter  than  that  It  should   t*  hy- 


pay  all  lawful  charges  upon  it,  and  send  it 
ward  by  some  other  conveyance.  Tnder  such 
circumstances,  we  have  no  hesitation  in  nyins 
tbat  tbe  master  had  no  authority  (o  pledge  Iht 
cargo  as  he  did,  without  the  consentof  theabip- 
per  or, consignees.  Tbe  notice  given  the  diipper 
was  entirely  insufflcient  and  furnished  no  such 
information  as  would  require  him  to  act  other- 
wise than  he  appears  tobavedone.  Eedidnoi 
get  the  letter  until  nearly  six  weeks  after  it  was 
written,  and  from  its  contents  he  was  justilkd 
in  supposing  that  before  his  property  was  in- 
cumliered  to  any  considerable  amount  be  would 


used  to  communicate  with 
him,  he  need  not  have  supposed  it  was  itfct»- 
sary  at  the  end  of  six  weeks  to  employ  Uk  tek- 
grnph  for  a  response  to  such  ioformatioD  as  be 
got.  It  must  have  been  apparent  from  tbe  out- 
set, at  BL  Thomas,  that  it  would  be  neceesarv 
to  hypothecate  tbe  cargo  to  pay  for  the  i^wit^ 
if  they  were  made,  and  there  was  no  excuae  for 
not  communicating  that  fact  either  to  the  sbip- 
per  or  the  consignees  liefore  it  was  too  late  for 
them  to  object  or  provide  aminst  it.  AD  this 
the  lender  of  the  money  could  have  known  tt 
inquiry  bad  been  made,  and  there  was  abun- 
dance of  evidence  in  all  directions  to  ebow  thai 
no  prudent  cargo  owner  would  voluntarily  dc 
what  the  master  was  doiuE  for  ^'■^^  Ckkriy, 
therefore,  the  hypothecation  of  the  cargo  wk 
unauthorized  and  void. 

It  is  insisted,  however,  that  if  the  botfaHU] 
bond  cannot  be  enforced,  the  cargo  mav-  be  hek 
in  this  suit  for  such  cbarees  as  it  was  uaUefo 
to  Ilie  vessel.  No  such  claim  is  made  in  Ute  li 
bel.  Fullfrelgbthasbeenpaldand there isBotb 
ing  in  the  case  as  it  comes  to  us  to  show  Ihs 
anything  more  was  demandable.  If  the  voesi 
was  unseaworth^  when  she  left  Rio  de  Janeiro 


all  the  eitraordmary  expenses  she  Incurrccl  o 
the  voyage  were  probattly  thiou^  her  ow 
fault,  and  not  chargeaUe  on  the  cmigo.     At  an 


tale,  there  Is  nothing  In  the  record  aa  H  i 
107  r. ; 


,y  Google 
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Tratcopr.  Teat: 

JuMi  U.  McEcDDer,  Ocrk,  Sup.  Oouit.  U.  8. 

iroUSTUB  SCHELL,  Late  CoUector,  P^. 
in  Err., 

WmjAH  K.  DODGE  rt  al. 

HIRAX  BARNEY,  Ute  Collector,  P^.  in 
&r., 

JAMES  ISLER  kt  ai. 

HnUM  BARNEY,  Ute  Colledor.  Rf,  in 
Bit.. 

V. 

JOHN  W.  COX. 

HIBAM  BARNEY,  Late  CoUectur,  t^.  in 
Brr.. 

ARNOLD  FRIEDMAN  kt  al. 

(See  8.  O.  IT  OUo, «»,  180.) 

^Kmr  qf  cewrt  to  alter  Hi  judffment. 


nM  kaT«  been  BUoired  to  the  defccMlant  In  erro 
«n*iaoamof  Uiejudfment  below,  dmiiw  t) 
(■Jill,' J  «<  the wnt,  ud  Id  tlw  Judgntent  ol  dl 
^Hl  at  (Dck  iDlanM  wu  allowed. 

[Noa.  toe.  122, 1S4, 186.1 
T»tmmaJ  JtW.  ;ei,    J^i.    M/Uon    to   reta,. 

Jfv7,  XMf. 


pERB 


I:  O  »arm»  BU— .  JoknK  Partont.  A- 
wmld  ana  if.  (?.  IngenoB,  for  defend- 
IV,  ta  Ripport  of  the  mMlon. 

delivued  the  opin- 

li  of  which  a  jndg- 
HMww  tendered  againat  a  laic  Collector  of 
^'t^mttor  the  tecoverj  of  mooey  paid  aa  dn- 
"^  Thcf«  hm  been  a  oertlficale  of  probable 
^^taiaefa.  Wriu  of  eiTDr  to  this  court  were 
n^^  bv  dlnctloa  of  tbegDvemmeDtltieftcli 
''M.  Wbca  the  caoea  were  reached  in  order  on 
'^^triut  of  tUa  court  at  October  Term,  1881, 
v-0«&na1,  on  iheportof  tbe^Tem- 
dUiat  the  wrlu  of  error  bed  Umiased, 
Hg  DoqncaHoii  wbich  he  desintd  to 
TUa  WM  done.  There  wm  no  amnn- 
aca  (tf  ikfl  Jodgmenta  below,  and  the  judg- 
>  of  ttiif  court  contained  no 


direction  as  to  iotereat  on  the  judgments  below 
during  the  lime  the  writs  of  error  were  pend- 
ing. Those  judgments  were  rendered  in  1878, 
ana  suspend^  by  the  writs  of  error  for  over 
threevears.  In  the  i)M^eClM«  the  mandate  was 
issued,  but  has  never  been  presented  to  the 
court  below.  In  the  other  cases,  tbe  mandates 
were  issued  and  preaenied  to  the  court  below, 
and  orders  tor  Judgment  were  entered  thereon. 
Counsel  for  the  d^endsnts  iu  error  in  the  Dodge 
Gate  were  present  in  this  court  when  that  case 
wassodismiBsed,  but  in  tbe  other  cases  no  coun- 
sel for  the  defendants  in  error  was  present,  and 
the  motions  to  dismiss  were  made  without 
their  knowledge,  and  the  mandat«»  were  not  is- 
sued till  after  the  close  of  the  Term. 

The  defendants  In  error  now  apply  to  this 
court  to  correct  the  judgments  and  mandates  in 
these  cases  bo  as  to  award  to  them  interest  sa 
such,  or  as  damages  for  dela^ .  There  is  no 
doubt  that,  if  the  defendants  m  error  in  these 
cases  had  in  season  asked  for  judgments  of  af- 
flnnance,  their  appiications  would  have  been 
granted,  and  Interest  would  haye  been  allowed, 
in  accordance  with  tbe  decision  just  announced 
in  SAeU  v.  Ooeliran  {anU.  643].  But  tbe  diffi- 
culty now  is  that  we  hare  no  power  to  vary 
the  judnnents  or  tbe  mandeles,  after  the  close 
of  tne  Term,  no  especial  right  to  do  so  in  these 
cases  having  been  reserved.  It  bas  always  been 
held  by  this  court  that  it  has  no  power,  after 
the  Term  has  passed,  and  a.  cause  oat  been  dis- 
missed or  otherwise  finally  disposed  of  here,  to 
alter  its  judgment  in  such  a  particular  as  that 
now  asked  for,  tbe  change  of  a  dismiEsal  of  a 
writofeiTor,  with tta legal  consequences,  toan 
afflnnance  of  the  judgment  below,  with  its  le- 
gal consequences,  and  not  an  error  of  mere 
form,  or  a  clerical  error,  or  a  mispriHion  of  the 
clerk,  <a  the  like.  Jaeiuon  v.  AAton,  10  Pet., 
480; llimfc  t.  Mm,  0  How.,  81,  88. 

The  applieatione  are  denied. 

True  copy.   Teat: 

James  H.  HcKenne;,  Derk,  Bup.  Court,  D.  S. 


WILLIAM  G.  GAGE  kt  jo...  Apptt., 
JAMES  W.  HERRING  kt  u.. 

iSee  6.  C.  IT  Otto,  UCMHS.) 


1.  It  a  patent,  oontalDlnsa  slDBle  olalm  for  BOMn- 
blnaUon  o(  seveml  elements.  Is.  wltbln  lour  nonttia 
before  Its  expiration,  re-lmied  and  extended,  wHh 
tbe  Muae  deaorlptJoa  as  before,  but  with  two  olalms, 
the  Mie  a  repetition  of  tbe  orlvtaial  olalm,  arii  um 


t.  A  pat 

IsDOtuibiiu 

-  f  the  comwL. 

8.  Id  apateutforan  lmpR}v«meatln  ooolinsand 
— 1 .■::;i .. — 1 — ...  „' * —  •>,_  miugtoiiM 


.  patent  for  a  comblnatkiD 
_  _  uibiDaed  bj  uilur  ten  thi 
of  tbe  comt£iatloi). 


drylDr  m 
to  the  bo 


its  iiiiiii  I  from  tbe  m  _ .  

inwaitortheamuigeoaeDtand 

oombtDaUon  of  afaD.praduolDBanuiUoDblastitbe 
meal  obeat  i  a  stnut  tormlns  a  communieatloD  b»> 
tween  tbe  faD  sDd  the  meal  cbest;  a  duaC  room  above, 
to  oaSoh  tbe  nghtar  part  of  tb«  meal  tbiown  up- 
wards bj  the  onrrent  of  air ;  a  rotating  iplrallT- 
aanriwiii  Ahaft  inthAttiiui  chcaiLooovejlnfftbeiasal 
shaft  In  the  dust  roaii. 


0  the  elevator:  a  similar  si 


•Head  not»  tor  iA-.  JtnUw  Out. 
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oonveriiv  tbe  meal  duet  to  the  elevator ;  and  tl. 
Avatar  taklns  the  meal  to  the  bolls.  Within  fou 
moDtiiB  before  the  eipliatloa  ol  t' 


d  ezteaded,  with  two 


and  tbeelevBtor,  but  omlttioK 
IteoonvejinKihaft.  HeliLthatl 
for  the  old  claim  ouly ;  aod 


„ with 

shaft.  Held,  thatthere-lnuewaa  valid 

.almoulysandwaflnotlnfrtiwedbrthe 

the  fan,  epout,  meal  cbeet  with  Ita  ooaverlus 

ihaft,  elevator  aad  dust  room,  without  11070011  veT- 
Ing  sbalt  la  the  diut  room,  or  otlier mechanism  per- 
lormlDg  tbe  same  function. 

[No.  216.1 
ArguedMar.  t8.t9.1883.  DeadedMayr,  ISSS. 

APPEAL  from  the  Cireuit  Court  o(  the  UDitcd 
States  tor  the  Nortbeni  Dbtrict  of  New 
York. 

Tbe  bill  in  this  case  was  filed  in  the  court  be- 
low, b;  the  appellees,  to  recover  damages  al- 
legwi  to  have  resulted  from  the  infringement  of 
certain  letteia  patent,  and  for  an  injunction. 
The  court  below  having  found  for  the  com- 

Slainants  and  entered  a  decree  in  their  favor,  tbe 
BfendftntB  appealed  to  this  court. 

The  facta  of  the  case  are  fully  stated  bf  the 
court. 

Meatri.  Q^arge.  Bardiogr  and  John  B. 
Bennett,  for  appelliints. 

Mown.  Beijamli  F.  Thurston  and  Edwin 
S.  Jenney,  for  appeiieea. 

JUr.  Jutlicc  Gray  delivered  tbe  opinion  of 
the  court: 

This  Is  a  bill  in  equity  for  the  infringement 
of  letters  patent  for  an  itaprovement  in  ireans 
for  cooling  and  drying  m^,  re-issued  to  John 
Denchfleld,  and  duly  assigned  to  the  plaintiffs. 
The  original  letters  patent  to  Dencbfleld  were 
dated  2Uth  April,  1858.  The  re-issued  letters 
patent  were  dated  16th  January,  18T2,  and  ex- 
tended for  a  period  of  seven  years  from  20th 
April,  1872.  The  circuit  court  held  that  the  first 
rnAti  claim  of  there-issued  patent  was  valid  and  had 
I'^'J  been  infringed,  and  entered  a  decree  for  the 
plaintiffs.  Bee  [Herring  v.  Oage],  14  Blatchf., 
263.    The  defendants  appealed  t«  this  court. 


rangement  of  means  for  cooling  and  drying 
mieS.during  its  passage  from  the  grinding  stones 
to  the  bolls.  The  re-issued  ^tent  omits,  in  this 
connection,  the  words  "  durmgits  passage  from 
the  grinding  stones  to  the  bolts."  But  toth  the 
original  ana  the  re-issue,  after  referring  to  the 
same  accompanvlng  drawing,  proceed  as  fol- 
lows, the  wordsln brackets beinginsertedin the 
re-isaue  only; 

"  This  invention  consists  in  the  peculiar  ar- 
isngement  of  a  suction  fan,  [conveyor  or]  con- 
Teyors,  and  elevators,  as  hereinafter  described 
whereby  the  meal,  during  its  passage  from  the 
grinding  stones  to  the  bolts.  Is  thoroughly  dried 
and  cooled  within  a  limited  space,  the  whole 
forming  a  simple  and  economical  device." 

Then  follows  adescription,  which  is  thee 

in  the  original  patent  and  in  the  re-lasue,  and  la 
Id  substance  as  foUows: 

The  milletones,  A,  and  curbs,  are  arranged  In 
the  ordinary  way  on  the  bed,  B.  Spouts,  C, 
carry  the  meal  from  the  stones  down  into  a 
cheat.  D,  which  is  placed  horizontally  on  the 
flooring  of  the  mill.  This  chest  is  equal  in 
length  to  the  bed,  so  that  all  the  spouts  of  the 
several  atones  may  communicate  with  It;  and  it 


is  divided  horizontally  len^hwiae  by  a  zigug 
partition  having  opemngB  id  it.  Within  iLd  it 
the  bottom  of  this  chest  is  placed  a  londtodiul 
shaft,  F,  having  a  spiral  flonch  OD  it.  Withone 
end  of  this  shaft  an  elevator,  P",  ccnnmuniateB, 
which  dischar^  itsconlents  at  «.  A  fan,  0,  is 
placed  in  a  suitable  box,  H.  This  box  comiiin- 
nicates  with  a  spout.  I,  the  lower  end  of  whicli 
communicates  with  the  chest,  D,  and  the  upper 
end  with  one  end  of  a  chest,  J,  in  the  uppemwl 
part  of  the  mill.  Within  that  chest  a  series  of 
vertical  partitions.  1,  is  so  placed  as  to  fono  a 
winding  passage  from  its  commuDication  Willi 
the  spout  I  to  an  opening  at  the  opponleeDdof 
the  chest.  That  cheat  also  coDlams  a  tougitod' 
inal  shaft,  K,  having  a  spital  flanch  on  it.  Bolb 
shafts,  F,  K,  are  rotated  by  any  proper  meiDs. 

Tbe  rest  of  the  specification  and  the  claim.  [ 
both  in  the  original  patent  and  in  the  le-iKoe, 
differing  only  by  inserting  in  tbe  re-issne  tbt 
parts  printed  below  In  biackets,  are  as  followi 

"The  operation  is  as  follows:  the  meal  pase 
from  the  stones  A  down  tbe  spouts  C  and  inu 
tbe  lower  part  of  tbe  chest  D,  and  is  conveytc 
by  the  spirally-flanched  shaft  F  into  the  eleva 
tors  P',  tbe  shaft  F,  which  is  a  conveyor,  nuiv 
ing  the  meal  in  the  direction  indicated  by  Ibt 
arrows  8.  The  meal  is  carried  up  by  ihe  ekM 
tors  and  discharged  at  «  directly  into  the  tolt' 
or  into  troughs,  and  may  be  conveyed  by  Itp 
per-boys  or  any  suitable  conveying  device  inli 
the  bolts.  While  the  meal  is  thus  paucd 
through  the  stones  A,  spouts  C,  and  theche&tC 
a  suction  blast  is  produced  by  the  fan  Q,  wid 
blast  absorbing  the  moiature  or  vapor  which  tin 
meal  contains,  and  which  la  heated  or  waimcd 


iLrough  the  spouts  C  and  cheat  D,  will  oe  per- 
fectly acted  upon  by  the  blast,  bo  that  all  fr« 
moisture  will  be  absorbed.  A  portion  of  tbe 
flner  and  lighter  particles  of  flour  will  fcdlov 
the  blast,  and  will  be  ejected  up  throu^  the 
spout  I  and  through  the  serpentine  or  winding 
passage  formed  by  the  parts  i,  and  will  settle  in 
the  outer  end  of  the  chest  J,  and  be  cooveytd 
by  tbe  conveyor  or  flanched  shaft  K  to  a  spoul, 
j,  through  whidi  it  f^ls  into  the  elevators  P  and 
unites  with  the  meal  which  is  received  by  the 
elevators  direct  from  the  chest  D.  [This  cctc- 
pound  arrangement  for  operating  on  the  mesl 
while  passing  through  the  chest  D,  and  on  Ite 
escaped  flottrin  the  chest  J,  returning  (he  latter 
to  tne  elevators,  while  it  is  extnme'y  well 
adapted  for  large  flouring  miUa  running  ct  hiph 
speeds  and  with  a  strong  suction  blast,  iray  nin 
be  either  necessary  or  even  practicable  in  all 
cases.  When  the  grinding  friction  evolves  only 
a  moderate  degree  of  heat,  the  cheat  J  and  ii^ 
apparatus  may  be  dispensed  with,  for,  tbe  blast 
being  moderated  to  coTreapond,  so  cmaU  a  quae- 
tity  of  the  fine  flour  Wll-  be  drawn  Ihrou^  the 
spout  I,  that  such  flouT  ma-  ' — ■" — '*■"  —  "*■' 
mill  floor,  and  be  disposed  o 
way  so  as  to  enter  the  bolts.] 

I  do  not  claim  forcing  a  current  of  sit  betvees 
a  pair  of  millstones,  wnlle  tbe  same  fa  in  open- 
tion,  for  the  purpose  of  keeping  the  stooee  in  t 
cool  state  and  preventing  the  heating  of  tbi 
grain  ;  for  such  means,  dthon^  not  WJ  effl 
dent,  have  been  previously  nsed.  But  I  am  nc 
aware  that  puts  arranged  as  beninabomi,  na 
107  v.  & 
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to  aOvw  dw  nml  lo  be  nibjected  to  the  blut 
dmiBg  iia  atirt  or  Muly  entire  passage  from 
Ike  ftaoM  to  the  bolts,  and  Insure  the  perfect 
diTiv  ud  cooling  of  the  meal,  have  been  pre- 

I  cUm,  tberefone,  ob  new,  and  dedre  to  secute 
bf  ItttDB  pAtent : 

L  (Tbe  arrsngement  and  combinatloti  of  the 
rnxboa  fan  0  and  niout  I  with  the  meal  cheet 
D,  Redting  the  meu  from  the  grinding  stones, 
nd  proTided  with  a  conveyor  3uft  F  and  ele- 
Titar  T ,  nbatantially  as  and  for  the  purpoie 
Mtlonh.] 

t  The  airannmcDl  and  combination  of  the 
<t«t(ilD  J.  ah^U  F  E,  elerstorH  P,  f an  a,  and 
ipimt  t,  labetantiallr  aa  and  for  the  purpose 


So  new  device  was  invented  by  Denchfleld, 
ta  hii  inqwovement  consisted  in  a  new  combi- 
mkm  of  old  means  and  devices.  That  combi- 
■Hion.  as  described  in  the  specification  of  his 
triidaal  patent,  Includes  seven  elements, 
■mely  ;  I.  The  meal  chest  D  at  the  bottom  of 
Ac  mill,  into  which  the  mea'  falls  through  the 
matt  C  from  the  millstones.  2.  Tbeconvejlng 
■Wl  F,  which  takes  tbe  meal  from  this  chest 
iM  tbe  elevator  F.  S.  The  elevator  F,  which 
Otries  np  tlK  meal  and  discharges  it  into  the 
Uta  or  h(^>per-bojs.  4.  Tbe  fan  G,  creating  a 
Mctkia  blasl,  whidi  cools  and  dries  tbe  meal 
^riag  its  paasage  through  tbe  millstones,  the 
VDM)  C  and  the  chest  D.  0.  The  spout  I,  com- 
— »"''">  with  the  fan,  and  through  which 
■be  Mai  dnst.  following  the  blast  of  sir,  is 
ihowB  upwards  into  the  chest  J  at  the  top  of 
tkt  Bdn.  0.  Tbe  chest  J,  in  which  the  meal 
im  aeniea.  7.  The  coDveving  shaft  E,  by 
■Wcfa  tbe  meal  dust  is  canted  from  this  cheat 
>tt>ibe  elevator. 

TW  only  devices,  Indeed,  which  lake  part  in 
etefiacaM  drying  the  meal,  are  the  med  chest 
■  Ikr  bottom  of  tlM  mill  with  the  rotating  shaft 
.  a  IL  the  spout  by  wtiich  that  cheM  communi- 
e*i  with  the  fan,  and  tbe  fan  itself.  Tbe  other 
Atm  ST  dust  room  at  tbe  top  of  the  mill  collects 
Md  HtBi  the  B^ter  part  of  tbe  meal  thrown 
iprtnli  b;  the  fan.  Tbe  rotating  shafts  in 
mtAut  toamaU  tbe  ukbI,  afteritbas  tteen 
wM.  dried  and  collected,  to  tbe  elevator,  and 
ikf  denur  takea  ft  to  the  bolts. 

Bu  ihc  fan,  with  Its  communicatlDg  spout 
MdBMldbcM,  the  dust  room,  tbe  two  convey- 
wi  Md  the  devBlor,  tend  to  one  result,  the 
radhg  and  drying  of  the  meal,  without  waste 
*tla«.  "on  its  passage  from  the  grinding  BtoneB 
»  Oe  bofea."  "  tbe  whole,"  as  staled  at  the  be- 
Btamf  of  tbe  specification,  ' '  fonning  a  simple 
*ai  ■(womical  device ;"  and  the  single  claim 


t^tt  aB  w^  equal  distinctness  by  appropriate 

Tt>  rc-tsMie  waa  granted  more  than  thirteen 
'•an  Md  eight  months  after  the  date  of  the 
''taiHl  palat.  and  leas  than  four  months 
"few  Ihal  patent  would  have  expired  ;  and 
-^liaa  two  dalma,  the  second  of  which  Is  a 
"HkkM  of  tbe  claim  in  the  original  patent. 

The  tm  dalm  in  tbe  re-lame  Is  for  a  combl- 
•«*a  of  the  fan  O  and  apgut  I  with  the  meal 
^^  D.  naitbuc  Ibe  meal  from  the  grinding 
■wB.  Md  pnmoed  with  a  conveyor  shaft  P 
■<  denaor  P  .  and  osntta  all  mnition  of  the 
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dust  room  J  and  Its  conveyor  shaft  E.  This 
claim,  then,  la  for  a  combination  of  five  of  tbe 
seven  elements  of  the  comUnatlon  for  which 
the  patent  was  originally  jgranted.  Tbe  effect 
Is,  to  enlarge  the  claim ;  for,  while  the  original 
claim  was  only  for  these  five  elements  in  comU- 
nation  with  the  oUier  two  elements,  and  would 
not  have  been  Infringed  by  tbe  use  of  a  combi- 
nation of  the  Ave  without  the  other  two,  the 
new  claim  covers  a  combination  of  tbe  five  ele- 
ments, whether  used  with  or  without  the  two 
others.  Proat]/  v.  Ruggiet,  16  Pet.,  886  ;  Vanee 
V.  Campbea.  1  Black,  427  [««  U-  8.,  XVII., 
1681;  wraW  v.  Sea,  16  Wall..  187  [82  U.  B., 
SXI.,  89]. 

The  statute  In  force  at  tbe  time  of  the  issue 
of  the  original  patent  authorized  a  surrender  and 
re-issue  whenever  any  patent  was  "  Inoperative 
or  invalid,  by  reason  of  a  defective  or  insuS- 
cient  description  or  specificatioa,  or  by  reason 
of  tbe  patentee  clsimmg  in  his  specification  as 
liis  own  invention  more  than  he  had  a  right  to 
claim  as  new."  The  statute  in  force  at  the  time 
of  tbe  re-iasue  made  no  change  in  this,  except  (SW] 
by  striking  out  the  words  "description  or." 
Stat.  4tb  July,  1886,  ch.  867,  sec.  1816  Stat,  at 
L.,  117];  Rev.  Slat.  sec.  4916. 

The  plaintiffs  do  not  contend  tliat  in  tbe  orig- 
inal specification  the  patentee  claimed  as  lui 


claim  as  new;  or  that  there  is  any  defect  or  in- 
sufficiency in  any  part  of  the  description  or 
specllicauon,  other  than  tlie  final  claim.  The 
descriptive  part  is,  word  for  word,  the  same 
in  the  original  and  in  the  re-issue.  It  is  ar- 
gued tliat  tlte  claim  in  the  original  patent  was 
too  much  restricted  by  includmg  ia  the  combi- 
nation elements  which  were  no  part  of  tbe  real 
invention,  and  tliattbis  mistake  migbl  property 
be  corrected  in  the  re-issue.  But  iliere  being 
no  error  in  the  descriptive  part  of  tbe  specifica- 
tion, any  mistake  in  the  claim,  which  is  the 
more  important  part,  and  upon  which  other  in- 
ventors and  tbe  public  have  the  right  to  rely,  as 
defining  the  limits  of  the  Invention  patented, 
would  be  apparent  on  the  face  of  the  patent  and 
could  not  escape  the  notice  of  any  person  read- 
ing it  with  tbe  least  care  and  attention. 

It  is  plausibly  suggested  that  "The  claim 
could  lie  made  perfect  in  form,  and  consistent 
with  the  description  of  all  that  portion  of  tbe  ap- 
paratus which  relates  to  the  invention,  bv  sim- 
ply striking  out  tbe  letter  of  designation  for  the 
upper  chest,  J,  and  the  letter  of  designation  for 
the  conveyor  shaft  of  that  chest,  K.  Buttliat 
the  inventor  did  Dot  and  does  not  intend  so  to 
amend  bis  claim  ia  conclusively  shown  by  his 
having  repeated  tbe  same  claim,  including  these 
very  letters  of  designation,  in  the  second  claim 
of  the  re-issued  patent.  His  attempt  Is,  wldle 
he  retains  and  asserts  tbe  original  claim  in  all 
pafticulars,  to  add  to  it  another  claim  which  be 
did  not  moke,  or  suggest  the  possibility  of,  in 
the  original  patent,  oor  until  that  patent  was 
about  to  expire. 

To  uphold  such  a  claim,  made  so  late,  would 
be  to  disregard  the  principles  governing  re-ia- 
sued  palenu.  staled  upon  great  conalderaaon  by 
this  court  at  the  last  Term  in  the  case  of  MilUr 
V.  BniM  Co.,  104  U.  a,  860  [XXVI.,  788],  and 
since  affirmed  In  many  other  cases.  Jama  v. 
CamfMl,  104  D.  a.,85«fXXVI.,7861-  Beald 
V.  Wm,  104  C.  8.,  737  [XXTL,  9101;  1 
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Supreme  Court  of  thi  Uhited  BTxTBd. 


T.  Machine  Co.,  106  O.  8.,  M  [XXVI,,  10831; 
Ainfc  V.  Fnnb,  100 U.  S.,  180  [XXVI.,  1018]; 
Johnson  V.  Baiiroad  Co..  106  U.  S.,  B3»  [XXVL. 
1163];  MoJliav.BoQeT»[anU.  7fij. 

The  invHlidlty  of  the  new  claim  in  the  Te-i»- 
sue  does  not  indeed  impair  the  validity  of  the 
original  claim  wbicb  ts  repeated  and  separatelj 
stated  in  the  re-issoed  patent.  Under  the  nro- 
visloDS  of  the  Patent  Act,  whenever  througn  in- 
advertence, accident  or  mistake,  and  wlthont 
any  willful  default  or  intent  to  defraud  or  mis- 
lead the  public,  a  patentee  in  his  specidcatlon 
has  claimed  more  tnan  that  of  which  he  was  the 
original  and  ilrat  inventor  or  disooverer,  hia  pa- 
tent is  valid  for  all  that  part  which  is  truly  and 
justly  his  own,  provided  the  same  ia  a  material 
and  aubetantiol  part  of  the  thine  patented,  and 
definitely  distinguialuLble  from  l£e  parts  claimed 
without  right;  and  the  patentee,  upon  season- 
ably recorcung  in  the  Patent  Office  a  disclaimer 
In  writing  of  Uie  parts  which  be  did  not  invent, 
or  to  which  he  has  no  valid  claim,  may  main- 
tain a  salt  upon  that  part  which  he  la  entitled 
to  hold,  although  In  a  suit  brought  before  the 
disclaimer  he  cannot  recovercosts.  R.  S.  sees. 
4917,  4923;  (/BeiUyy.  Marts,  IB  How.,  62, 130. 
121;  Vance  v.  CbmpieU,  above  cited.  A  re-is- 
sued patent  is  within  the  letter  and  the  spirit  of 
these  pNTiaions. 


issue  has  been  infringed;  but  the  plaintiSs'  bill 
is  not  BO  restricted,  and  alleges  geneially  that 
the  defendants  have  infringed  the  re-issued  pa- 
lent.  If  the  defendants  have  infringed  the  sec- 
ond or  old  claim,  the  plaintiffs,  upon  filing  a 
disclaimer  of  the  new  one,  are  entitled  to  a  de- 
cree, without  costs,  for  the  infringement  of  the 
old  and  valid  claim.  Considering  that  the  ques- 
tion of  the  validity  of  the  new  claim  In  the  re- 
issue is  a  Question  of  law  upon  the  face  of  the 
patent,  ana  that  its  validity  has  been  sanctioned 
by  the  Commissioner  of  Intents  in  granting  the 
re-issue,  and  upheld  by  the  circuit  " 


disclaimer;  for  the  plaintlfts  w 


It  of  this  o 


cited;  Stmnumr  v.  MeCormick,  19  How.,  96  [60 
U.  8.,  XV..  607]. 

The  qaesdou  then  remains  to  be  considered, 
whether  the  evidence  before  us  shows  an  in- 
fringement by  the  defendants  of  the  entire  com- 
bination. 

It  Is  proved  and  not  denied  Ihat  the  ayiMiik- 
tUB  in  tbe  defendants'  mill  is  substantially  like 
that  described  in  the  plaintiffs'  patent,  so  far  as 
regards  the  first  meal  chest,  tbe  fan  and  the  spout 
connecting  with  the  fan;  and  also  bo  far  as  re- 
gards the  elevator  and  tbe  conveying  shaft  from 
Uie  fliBt  meal  chest  to  the  elevator;  in  abort,  so 
far  as  regards  the  cooling  and  drying  apparatus 
proper,  and  the  devices  for  collecting  and  con- 
veyme  the  greater  part  of  the  meal,  uter  being 
cooled  and  dried,  to  the  bolts. 

ThedefendantB  are  also  proved  to  have  a  dust 
room,  by  which  the  light  meal  dust  thrown  up- 
wards by  the  fan  through  the  apout  is  collected 
and  saved.  This  part  of  their  apparatus  is  not. 
Indeed,  in  form  exactly  like  that  of  the  plaint- 
ifts".  The  plaintiffa'  patent,  with  the  accom- 
panjlng  drawings,  describes  a  single  dust  room 
with  vertical  piutitfons  attached  alternately  to 


the  floor  and  to  the  ceiling,  aiul  extending  pnt 


partition  and  under  the  next,  coikei 
and  falls  to  the  floor;  with  an  opening  at  the 
further  end  of  the  room  to  carry  oS  tbe  lir 
after  the  meal  dust  has  been  deposited.  Ilwde- 
fendants'  dust  room  consists  of  two  or  ihret  tnc- 
cessive  chambers,  communicating  by  tpouieor 
conductors,  against  the  walls  or  ceilingB  of 
which  cbambna  the  meal  dust,  as  it  is  csnied 
along  t^  tbe  current  of  air,  strikes,  and  id  iI  e 
flootfi  of  which  it  fallB;  with  a  ventilator  il  lie 
top  of  the  uppermost  chamber,  through  nhicli 
the  current  of  air  passes  out,  after  oepoMtint 
the  meal  dust.  The  defendants' dust  loonol 
several  chambers,  with  a  ventilator  at  the  top 
of  the  uppermost  one,  performs  the  eiine  taitty 
tioninsubetantiaUy  the  same  way,Bnd  prodwn 
substantially  the  aame  result,  as  the  idtioiiffE' 
duBtroomvrithtbepartidonsBcrosaiL  Inchoit, 
the  defendants'  dust  room,  or  contrivBDce  tat 
collecting  and  saving  the  light  meal  dual  Ihtowi 
upwards  1^  tlte  fan,  is  a  substantial  equiviieni 
for  that  of  the  plaintiffa.  The  defendants  have  i 
therefore,  infringed  this  part  also  of  theplilnt  | 
UTS'  combination,  (hula  v.  Sett,  above  cited  ' 
Jt,e$v.  Hamilton,  9ZV.  6.,  4M  [XXIII.JMJ 
Madiint  Co.  v.  JTuraftv,  HU.  B.,  ISO  [XSIV. 
9861. 

The  remaining  part  of  the  plaintiffs'  comtB 
nation  is  the  conveyor  shaft  In  the  duit  room 
by  which  the  fine  meal  dust,  after  it  has  bed 
collected  and  saved  in  that  room.  Is  transdrrec 
to  the  elevator  and  reunited  with  the  rest  of  tin 
meal.  This  conveyor  performs  indeed  a  BUbor 
dinate  function,  analogous  to  that  which  lb 
other  conveying  abaft  and  the  elevator  [etfoin 
in  regard  to  the  principal  part  of  the  meal.  Su 
the  patentee.  In  his  apecifi  cation  andinhisoDh 
valid  claim,  has  made  each  of  the  ccnvevon,  ■ 
well  as  the  elevator,  a  material  part  of  ibeccm 
bination  invented  and  patentea  by  him.  B< 
describes  the  convenor  shaft  in  the  dust  itoir 
with  the  same  particularity  as  the  other  jait* 
of  his  combination,  and  he  claims  it  with  tqusi 
distinctness. 

As  was  said  by  Mr.  Jvttice  Bradley  in  Watrr 
Meter  Co.  v.  Setper,  101  V.  8. ,  882,  887  [XXV., 
1034,  1096],  "  The  courts  of  this  country  can- 
not aJwaya  indulge  the  same  latitude  which  ii 
eserdsed  by  Et^^ish  judges  in  determinine 
what  parts  of  a  machine  areor  are  not  material. 
Our  law  requites  the  patentee  to  apeeify  par- 
ticularly what  be  claims  to  be  new,  and  if  he 
daima  a  comblnaUon  of  certain  elemenia  or 
parts,  wc  cannot  declare  (bat  any  one  of  there 
elements  is  immaterial.  The  patentee  nukn 
them  all  material  by  the  restricted  form  of  hia 
claim.  We  can  only  decide  whetbcx  any  put 
omitted  by  an  alleged  infringer  is  supplfed  by 
some  other  device  or  fnstnimentali^  which  w 
its  equivalent." 

Tbe  defendania'  mill  contains  no  roDTCTor 
shaft  in  the  dust  room  and  no  mechanism  which 
performs  the  same  function  of  i^noving  the 
meal  there  collected.  8o  f ar  as  the  eviactice 
shows,  the  meal  deposited  upon  tbe  floor  of  that 
roomremaiaa  tboeuutiltt  isehoveledorBwept 

Sby  manual  labor.  Its  removal  by  snch  m«sDa 
oraa  no  equivalent,  in  the  sense  of  tbe  puent 
law,  for  the  automatic  action  described  in  tbe 


Idalntiffs'  patent.    Bama ' 


.  0e^V<¥,  1  Wall. 

loj  r.  si 


Wab&bh  R.  Co.  McDASiBxa. 
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L  k,,  IOOl.  tm,  ttols;  (Sont  V.  Adie,  L 
ClL^tff,  ns,  876,  and  3  App.  Caa.,  81b. 

1m  (m  etaiwt  is  the  re-u*u«  Mn^  invaiid, 
ad  On  ifftti^nti  not  Aan'nf  itifrinoed  the  en- 
in  am^natioti  »et  forth  in  Uie  rtpetilion  of  the 
rUMm,  tiU  deene bet^v  can  nether  be  itpMd 
fn  lie  MM  claim,  nor  modified  to  a*  to  apfiy 
•tuAitaereiaim,  bttt  mutt  berattmdand  the 
nar  rnumfed,  leilh  direeUon*  to  ditmiM  &e  btO. 
J*Be(  2.  HoKcnney,  Clerk,  Sn)(.  Court,  V.  B. 

OM-IU  D.  e„  SB,  9& 


WiBASH  RAILWAY  COMPANY,  Ptff.  i 
Srr., 


JOHN  McDANUXS. 

(Bes  S.  C  IT  OHo,  IH-MB.) 

^yaMe^ertUetfor  exeetUte  damage»~tia- 
Uib  ^  railroad  eompany  fc^  ineompetent 


.  WMBbr  Aacnptoutii 

f^tmtatmA  retanaon  of  tiiBenpioylt  tbem- 
■^K  ^*-"'T  MtocnpUo  ^wiator*.  Ordliuuy 
^o«tfe>Mrt(i<nohoorpoiMloD  impUea,  aab»- 
2<M0*»iIlta«avl0Hta,  Dotidniplr  tlte  d«ree  of 
atanwWebto  oartoiiwryainuiis  ttaoMliitniM- 
*■■■■  M  HmMCCDMOt  of  rallrou  property,  but 
■■•^hniacraaMMtoifeeezJstndlaof  tbepar. 
^■■ramae,  oocltt  ii— iiiililj  to  beotaerved.  It 
■  «■  ore  M,  tn  view  ot  tba  oooMqueDoea  tbat 
^•^■b  fMm  iiiiltiiiiiiii  on  Ibe  part  of  nntilaiKi 
*tMi<nmmmumu^  with  the  pwUa  or  daogera 

""""""[No.  386.1 

RKKBOR  to  the  Circuit  Court  of  the  United 
Ma  (or  Ow  Diatrlct  of  Indiana. 
Ite  ktauy  and  facu  folly  appew  in  the 

!«feaMt  of  Ibe  caae  by  Mr.  Jtutiee  Bftr- 
laa) 

TtkwiBiB  action  to  recoTer  damages  for  fn- 
'hal  BMaa  by  Jtfr.  JmUet  Hau-as. 


eries  sustained  bj  the  plaintiff,  the  defendant 
error  here,  from  a  collision  btfween  two 
freight  trains  belonging  to  the  Wabaah  Railway 
Company,  a  Con>oration  engaged  In  the  biiu- 
ness  of  carrying  freight  and  passengers  for  hire. 
The  colUsion  took  place  on  uie  ni^t  of  August 
17, 1877,  near  Wabash,  Indiana. 

The  Jury  returned  a  verdict  in  favor  of  the 
plalndc  for  $15,000.  A  motion  for  new  trial 
having  been  made  and  overruled,  the  case  baa 
been  brought  to  this  court  for  review. 

The  actton  proceeded  mainly  upon  the  ground 
that  McHenty  ,a  telegraphic  operator  in  the  serv- 
ice of  the  Cfompony,  was  incompetent  for  the 
work  in  which  he  was  engaged,  and  that  his  In- 
capacity to  meet  the  tesponMbUiliea  of  bis  posi- 
tion could,  by  reasonable  care,  have  been  at<cer- 
tained  and,  in  fact,  was  known  to  the  Company 
at,  before  and  during  the  time  of  bis  employ- 

Tbe  esaential  facts  bearing  upon  the  qnealion 
of  the  Company's  neeUgence  In  employing^ 
HcHenry  are  summarized  in  one  of  the  pora- 

Cphs  of  the  charee  to  the  jury,  to  whlui,  so 
as  the  facts  wbica  the  evidence  tended  lo  es- 
tablish are  stated,  there  seems  to  have  been  no 
exception.    They  are; 

"The  tenth  nifpt  after  HcHenry  went  on  duty 
asnlghtopentorbe  went  to  sleep  at  bispostot 
duty  with  the  result  already  st^ed.  He  was 
seventeen  years  old  hut  a  few  weeks  before  this 
employment.  In  June,  1676,  he  went  into  the 
service  of  the  defendant,  at  Wabash,  as  a  mes- 
senger boy,  and  continued  in  that  service 
some  twelvemonths,  durinff  which  time  he  was 


exacted  and  received,  as  compensation,  McHen- 
ry's  wages,  tlO  per  month.  For  a  month  o 
more  brfore  McF 


Henry's  employment  as  night 


was  what  he  acquired  under  Waldo,  and  bi  .  . 
taking  charge  as  night  operator  he  bad  never 
been  employed  anywhere  orin  any  capacity  aa 
operator.  He  was  not  competent,  as  he  told 
you,  lo  take  press  reports,  but  was  competent, 
as  be  thought,  and  as  Waldo  and  Wade  (the 
latter  his  predecessor  as  nigh  t  operator)  thought , 
to  do  ordinary  busineeB,  and  to  discWve  the 
duty  of  night  operator  at  Wabash;  his  nabita 
were  good,  and  he  was  bright  and  Industrious. 
Waldo  had  recommended  McHenry  to  Slmp- 


■V*  i^SfflSawd 


_  , that  the  master  did  eiecdn  such 

and  the  burden  of  showing  that  he  did  not  Is 
upon  the  Injured  fellow  servant.  Davis  v.  R.  R.  Co., 
20  Hlch.,  10B :  Bmthen  v.  Oarter,  SB  Ho^  STE ;  B.  C, 
11  Am.  K^.,  1H ;  Davli  V.  Detroit,  etc.,  R.  R  Oo.,  to 
Hloh.,iai. 

Where  the  Injured  servant  remained  In  the  niaa- 
tcrli  emplorment  with  knowledjra  of  his  oo  aeiv- 
ant^  looompetenor,  be  ouuiot  recover  tor  Injuries 
rcsulUns  therefrom,  unkn  be  itaowi  that  he  had 
reason  to  believe  be  would  be  dlschaiseil  or  plaood 
where  hi*  neg'llceDcevonM  not  Injure  oomriunant. 
Wlfrtlne  Pern-  Oo.  v.  Bbkeman,  M  UL,  Mi  Ba»- 
ktnsv.  R.R.Oo.,«IteTb.,  IJS;  l^nlns  v.  R.  R.  Co., 
«  N.  Y..  m  j  Knv  T.  (Mo.,  etc.,  R.  R.  Oa.,ee  Iowa. 
aiTj  Fiailer  v.  Pa.  R.  R.  Co.,  8H  Pa.  flC.  itU ;  Davli 
V.  Detroit,  etc.  B. «.  Co..  a>  Mich.,  JtB. 

If  the  oAoefl  of  a  rauwar  oompany  have  made 
cauretul  toqplry  into  tbe  faablts  and  oomnetencv  of 
the  emploiNh  and.  upon  sihA  Inqulrr,  Iwilevo  (hem 
sober,  oompMent  and  cafefu).  the  company  Is  not 
Uable  tor  InJurtaa  remiltJnv  from  the  nwlireDoe  of 
a  coMDloA  OtMoudl  v.  Altefbeny  Tal.  R.  B. 
Co.,  n  ft-Sb,  mt;  Un.  Fao.  B.  R.  Co.  v.  UllUkcn.  S 

C.oogle 
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«on,  the  chief  train  dcapatclieT  at  Ft.  Wsype, 
&B  capable  and  faithful  and,  without  knowing 
McHenry  personally  or  even  seeing  bim,  and 
-on  Waldii's  recommeDdation  and  what  Simpeon 
knew  of  McHenrj's  skill  from  having  occasion- 
.allynoticed  ot  Ft.  Wayne  hia  flngcnog  the  key 
at  Wnhaah,  Simpson  directed  Waldo  lo  employ 
UcHenry  al  i^  a  month;  or,  accordinE  to 
Waldo's  testimony,  be  was  directed  by  Mr. 
.Simpson  to  put  McUetuy  in  cbarsc  of  the  office. 
McHenry'sfather  told  Waldo. before  the  Bon  en- 
tered oa  the  discbarge  of  bis  duties,  that  Waldo 
should  have  $10  a  month  of  the  eon's  wages  if 
Waldowould  continue  to  give  the  bod  attention, 
to  wblcb  Waldo  assenled.  This  is  the  father's 
testimony.  Waldo  admitsthat  the  fathermade 
the  proposition  to  him  asstated,  but  says  be  re- 
plied that  the  EOnwascompeteut  to  take  charge 
of  the  olHce  and  run  it  without  assistance.  Boys 
uo  older  than  McHenry  had  successfully  dis- 
charged the  duties  of  day  and  night  despatcher 
on  this  and  other  roads,  and  it  seems  to  have 
been  the  custom  of  the  Company  to  educate  its 
telegraph  operators  while  serving  as  messenger 
boys.  Other  railroad  corapaniea,  it  seems  from 
lhcevidence,liave pcmied tbc  same cour^  v.iih 
■satisfactory  results. ' ' 

T.  A.  nendrukt  and  Conrad  Baker,  tor  plaint- 
iff in  error: 

The  court  erred  in  charging  the  Jury  that 
"proper  and  great  care"  and  not  "ordinary  care" 
was  the  duty  owing  by  a  raibxiad  company  to 
its  employe*  in  selecting  their  fellows. 

OtBcn  V.  R.R.  Co.,  1  Lans.,  108;  Muldncnm 
V.  la.  R.  B.  a>., 39 Iowa,  615;  Wayx.  R.  R.  Co.. 
Iowa,  841;  Lumlej/v.  «MiwiI,47  Iowa,  159;  40 
Williatn*  v.  CUmgh,  8  Hurl.  &  N.,  268;  Cruteh- 
fieldv.  R.R.  Co.,  78K.C..300:  Stonev.Oregim 
Co.,  4  Or<«.,  52;  Senior  v.  Ward,  102  E.  C.  L., 
3&1;  BeauRea  v.  POrOand  Co.,  48  Me. ,  391;  Boh- 
back  V.  R.  R.  Co.,  43  Bio.,  Is7;  Murpl'S  v.  R. 
B.  Co.,  71  Mo.,  202;  MeDermott  v.  J?.  R.  Co., 
CO  Mo..  115;  Dillon  v.  B.  Co.,  8  Dill..  319; 
RauUn  V.  R.  R.  Co.,  59  N.  T..  856;  R.  Co.  v. 
Jfta*rmtcA,74Ind..440;  Oilman  v.  R  R.  Co., 
10  Allen.  283;  R.  R.  Co.  v.  Sentmeyer,  93  Pa., 
276;  Slater  v.  Jettett,  88  N.  T.,  61;  ManHUe  v. 
R.  «.  Co..  11  Ohio  St.,  417. 

The  night  operator  tbrougb  whose  fault  the 
plaintiff  suffered  was  his  fellow-servant. 

Pierce  R.  R.;  Slater  \.  Jeipelt.  85  N.  Y.,  61; 
R.  thrweU-v.  KKCo.A  Melc.,49;  Boberlton  v. 
R.  Co.,  78  Ind.,  77;  ChapiMn  v.  R.  R.  Co..  55 


K.  T.,  679;  Dana  v.  R  R.  Co.,  88  Boo.  tH. 

Memrt.  E.  E.  HeKar.  Win.  Stone  Jhrl 
and  Gordon  &  ^epard.  for  defendant  in  enor. 

The  diligence  required  must  be  in  propwiioii 
to  the  danger  of  the  service;  and  if  the  mutet 
be  negligent  in  making  the  appointment  he  a 
liable  to  the  injured  servant. 

See,  RR  Cb.  v.  CWiam.  73  Ind.,  871;  &R 
Cb.v.  WaOer,  48  Ala.  Rep.,  460;  Whart.  Ev.,«et 
48;  iWtwv.  FauUen^,  31  L.  J.  Q.  B.,  80;  ffil 
manv.AaCi.., 10 Allen, 286;  Batibey.B.R.. 
59N.  Y.,  356;  R  B.  Co.  v.  Dteker,  83  P».  SI. 
119;  Wager\.  R.  R.  Co..  BS  Pa.  St.,  460;  ffCoii 
nellv.  a  R.  Co.,  20  Md..  212;  W/irelan  v.  RB. 
Co.,  80hio8t.,349;- J^wrv.aS.  ai.,23Iiii. 
26;  B.  R.  Co.  V.  Tan,  28  Mich. .  288;  I^  t.  ft 
troit  IronWorki,  62  Mo.,  666;  WharLNeg.,  sees. 
48,  785;  Fbrd  v.  R.  R.  Co.,  110  Mass., «40. 

The  law  does  not  exact  a  warranty  of  *  (o 
servant's  fitnesaand competency,  but  itdoesu- 
oct  due  core  and  diligence  in  their  selcciioD;iD<) 
carries  these  words  as  far  as  they  may  fairly  go, 

Coon^v  If.  Bedford  Co.. 102 liBas.,S^;  Car 
MTV.  TayloT,  10  Gray.  274;  Sajtm-v.  Afift.. 
14  Gray,  466;  SaoK  v.  R.  R.  Co.,  8  Allen,  441; 
eilman-v.  fi.  «.  &..10  AUen,  2E3;  Gilmony. 
if.  J?.  Co.,  13  Allen,  438;  Ktrdv.  B.  R.C0..IW 
Mass.,  240. 

Jilr.  Jvtiet  Harlmn  delivered  the  opinion  H 

the  court ; 

That  we  are  without  authority  to  disturb  the 
jiidjimcnt.  upon  the  ground  that  the  dima^ 
are  excessive,  cannot  be  doubted.  Whctbef  ibt 
order  overruling  the  motion  for  new  (rial  tued 
upon  that  ground,  w«s  erroneous  or  not,  wu 
power  is  restricted  to  the  determination  of  quf^ 
lions  of  law  arising  upon  the  record.  R.  R.  ("a. 
V.  Kmloff.  100  U.  S. .  31  (XXV.,  834]. 

Wc  also  remark,  before  enlerinK  upcn  ib« 
consideration  of  the  matters  proper^  prececi<il 
for  determination,  that  it  is  lumeceseary  to  f x 
press  any  opinion  upon  the  question  whctbtr 
the  plaintiff  and  McHenry  were  fellow -SCTrantfi, 
within  the  meaning  of  the  ctDfral  rule,  that  Ibe 
servant  takes  the  risks  of  dangers  ordinarilv 
attending  or  incident  to  the  busmess  in  wliiih 
be  voluntarily  engages  for  compensatioD.  io- 
eluding  the  carelessness  of  his  fellow-eemtnit. 
The  plaintiff  look  no  exception  to  Ihe  in^trut' 
tlons,  which  proceeded  upon  Ihe  ground  Ihai 
plaintiff  and  McHenry  were  fellow -servants  ant 
that,  in  accepting  employment  from  Ihe  Cem 
pany.  they  risked  the  negligence  of  each  otbti 


IT;  Slier  v.  8;..  etc.,  B.  B.  Co.,  T  lans.,  ST; 
Pac  H.  B,  Co., «  Mo..  IBT. 
Mod  by  the  oompany  to  allow  an  inoompe- 
wDt  nieman  to  run  an  engine  renden  tlie  oompu>7 
UaMa   HBiperv.L*«ri.B.B.Oo.,47Ho.,«r 

BiMidAc  aola  of  want  of  skill  known  to  the  oUtoen 
navbeihown.  F-FLW.*CblO;B.B.Oo.V.Bub7, 
»nid-m;  S-CllOAlii.  Bep,,  lU I  contra:  nmder 
y.  PaTK.  K  Oo.,»n.8t,lW. 

Wbeie  tb«  duty  of  s^ieming  aerranta  mult  be  dal- 
egatod,  M  In  tbe  caae  of  ooiporatloDB.  tlie  master  Is 
nevntbelesB  Uable  to  Ita  servantB  for  injoilea  re- 
■ultliiKfroinaiie^lgent  perfotmanoeof  ttte  dele- 
nted  dutf.  UaiiD  V.  Pn*.,  etc,  of  D.  *  B.  C.  Oo^ 
StNTT..  <S6 ;  a C U Weak.  Dlf ^ 488l 

Tba  master  doss  not  cnaiai^  nor  wamnt  Uie 

KTOaTT.  Love,  10  Ind^  BU;  U<m  v.  Fao.  B.  B.  Co., 
«llo«ur;8.0-SAm.Bep.,Uft;aO.*LC.^.Oo. 
T. TioMOh, M in_MB ; 8.  C,  18  Am. Bep., CT8 ;  Beau- 
UenT.  PorilandOch,4BHe.,an;nuilkiierT.  IMe 

*  EL,  W:  noiuE  V.  Webb,  18  c.  a,  nT^ 


^e  master  need -.. ,...,■ 

hia  Incompettmcy  to  render  him 
fortlie  neKlii *  —  ' 


havw  actual  knowledge  1 

IncomHlent  lelknr  m 
would  nave  an ^" 


V.  L  ft  St.  L  b!  R.  Co.,  47  Ho_  BS? ;  B.  C  4  Am.  Bep 
asS;  Byron  v.  N.  T.  Stale  Printbw  Td.  Co^^ 

WiMie'tbe  «)>»lov«k  BO  Bressband  nMc-^ — ' 
—     ' —     """'  ~iotto  know  btou 


When  the  niMtec 
■eleotlon  ot  teOow. 
swryant  f<«_tfce  — 


riDjneMune  n 

e,  IfTKan..  B8. 

~  tMed  due  daiceiMc  tn  11 
uti,  he  k  D^  UaUe  to 
oe  Of  bto  fellow  lo-mii 


Brown  V.  MaxwalL  SHllI,  SSS:  &  CL,a  Am.  Dn 
88  Am.  Deb-  SSBiToledatW.  *  W.B.  R.  C0>.  t.  Dt; 

kin,  IB  ralTin;  m^rT^  *  w.  a  B.  oo-t  ctsi 

o,„=.,Coogle"'"^- 


Wabash  R.  Co.  r.  HoDasiels. 


ti  ihe  dtacharge  of  their  reepectire  duties.  As 
no  aich  qoMlon  can  arise  npon  tbe  preaeut 
ttH  of  error,  we  pui  to  the  examituitloii,  as 
vill  of  the  iiutnictjoiu  to  which  the  defendaot 
cucpted,  M  of  those  asked  b;  it  wliicb  the  court 
■rfnied  to  give. 

ix  and  Hftne  tbe  time  of  (he  accident,  the 
^iEtill  was  a  tevkeman  in  tlie  service  of  the 
"*"■**"■  When  injured,  lie  was  at  his  post 
o(  dni;  on  one  of  tbe  colliding  Iraiiu.  The 
colSaoa,  it  ia  conceded,  was  tlie  direct  result 
<t  accUgenoe  oo  the  part  of  HcHenry,  one  of 
Mfiwa"'*'  idk^rapbic  ni^t  operators,  who 
wa  aialgiMd  to  du^  at  a  station  on  the  line  of 
ia  md.  He  was  asleep  when  one  of  the  trains 
rand  bia  station,  and  ignorant,  for  that  rea- 
nn.  that  it  had  passed,  lie  misled  the  train  dc- 
ffUdba  at  Fott  Wayne  as  to  its  locality,  at  a 
FBTtindar  bonr  of  the  night.  In  consequence 
tfihf  rTToncoiu  informadon  thus  conveyed  to 
Ibf  train  deapatcber,  tbe  trains  were  brought 
Ota  mlli^w,  whereby  tbe  plaintiff  lost  his  leg 
udwM  Otherwise  seriously  and  permanently 


tatopd. 
TV  coi 


B  court  charged  tbe  Juiy,  in  substauce, 
"TIm  Uk  podtJon  of  a  telegrapldc  night  opera- 
iw  npon  the  line  of  a  railrrad  was  one  of  great 
ropoaxibUity,  the  Uvea  of  passengers  ana  em- 
jt^  on  trains  depending  upon  his  skill  and 
SMitji  that  tbe  Company  'was  bound  loeier- 
'  orprofwr  and  greatcareloget  aperTon  in  all 
n^edafitfor  the  place;' that  while  lhedefend< 
w  <fid  not  guaranty  to  its  servants  the  skill  and 
'■"  '  isof tbeirfellow-servants,itsdutf  was 
roper  diligence  in  the  selection  and 
t  of  a  night  operator, '  and  to  dis- 
I,  after  b^g  employed,  if  it  learned 
•T  aaa  reaaoc  to  believe  iie  was  incompetent  or 
aedpnl:  that  the  plaintiff  had  a  right  to  sup- 
P»  Oat  tbe  Company  '  wouU  use  proper  diU- 
Ftt  in  tbe  selection  <a  its  telegraphic  operators 
•Bd  all  otbermiplayei  whoee  incapacity  or  nccill- 
vaoe  DU|^t  expose  him  to  dangers,  in  addition 
t)  ihoae  which  were  natually  incident  to  hi«  em- 
ik^WKas. : '  that  '  what  will  unount  to  proper 
■f^ptiL  on  the  part  of  the  master  la  the  seiec- 
tnirf  a  •errant  for  a  particular  duty  will  in 
fan  depoal  oo  tbe  character  and  responsibility 
'  Ihi  duty : '  that '  the  same  degree  of  diligence 
*Uch  ia  rcqaired  in  tlte  employment  of  a  loco- 
«-4rre  «*i|fa»*r  would  not  be  required  in  tbe 
'^■iuygtf  of  a  fireman ; '  Uiat '  sound  sense 
•aJ  poMe  policy  require  that  railroad  coi 
«  eiempt  from  liability 


nforiniuriea  resultinglrom  thein- 
"muHum.)  at  ni^jgence  of  at-empL>j/et,  when. 


te  of  proper  diligence,  suc±  inju- 

„__  jeart^ded;'  that  the  presumption 

»  ihtf  itae  defendant  'exercised  proper  dili- 
M*  hi  tbe  empkmnent  of  McHenry,  and 
thr  huKka  of  proof  of  showing  the  contrary 
»  BM  ibe  ph*"''"  ; '  bat,  '  if  from  any  caiue 
MrflMTj  waa  not  a  fit  person  to  be  entrusted 
«tA  >W  rennuiUe  duties  of  i  '  ' 


iUe  duties  of  night  operator, 

(cndant  knew  that  fact,  or  by  rca- 

might  have  known  it,  it  ia 

■dmitied  that  the  plalntifTs  in- 


t  (KHxaice 
Carkbadt 


Mb  of  tbeae  InMructioDi  the  defendaot 
4  ■!  tbe  ttate  and  in  proper  form. 
:  Otto. 


Among  those  asked  t^  the  Company,  and 
for  the  refusal  to  give  which  error  Is  asngned, 
is  one  which  presents  the  distinction  between 
the  propositions  of  law  preaenied  to  the  jury 
for  its  guidance,  and  those  which  the  Railroad 
Company  requested  to  be  given. 

It  Is  as  follows: 

"Although  McHenry  may  have  been  and 
was  Kullty  of  negligence,  and  that  negligence 
may  have  caused  and  did  cause  the  coUislon 
which  resulted  in  the  Injury  to  tbe  plaintiff 
complained  of,  stilt  the  pMntiff  cannot  recover 
in  this  action  unless  it  appears  from  the  evidence 
that  tbe  defendant  was  guilty  of  negligence  ei- 
ther In  the  appointment  of  said  McHenry  or  In  [M8) 
retalninc  him  in  his  position  ;  and  to  ealablish 
such  ne^igence  on  the  part  of  the  defendant,  not 
only  the  incompetency  of  said  HcHenn  must 
be  shown,  but  it  must  be  shown  that  defendant 
failed  to  exercise  ordinary  care  or  diligence  to  as- 
certain his  qualifications  and  competency  prior 
to  hia  appointment,  or  failed  to  remove  him  after 
Ids  incompetency  had  come  to  tlie  notice  of  the 
defendant  or  to  some  agent  or  officer  of  defend' 
ant  having  power  to  remove  said  McHenry." 

The  court  modified  this  instruction  by  strik- 
ing out  the  word  "ordlDary"  in  the  only  place 
where  It  occurred,  and  inserting  In  lieu  thereof 
Ihe  word  "proper."  Thus  modlfled  the  instruc- 
tion was  granted,  the  defendant  excepting,  at 
the  time,  to  the  refusal  to  give  the  instruction 
In  the  form  presented. 

The  mainconlentloiiof  Ihedcfendant  is,  that 
the  Jury  were  instructed  thai  the  duty  of  tbe 
Company  was  to  observe  "proper  and  great 
care,  when  they  should  have  been  instructed 
that  only  ordinary  care  was  required  in  the  ap- 
pointment and  retention  of  its  emptoya.  The 
former  degree  of  care,  it  is  contended,  is  matter 
of  opinion  uponaquestlonof  law,  while  the  lat- 
ter IS  a  i^nestioD  of  fact.  And  the  or^ment  of 
counsel  is,  that  the  question  of  ordinary  care 
is  to  be  determined  by  the  usages  or  custom 
which  obtain  in  railroad  management  and, 
therefore,  the  proper  inquiry  is:  not  whatougbt 
to  be,  but  what  Is,  the  general  practice  in  that 
business  ;  that  what  the  servant  is  presumed  (o 
know,  and  to  have  accepted  as  the  basis  of  bis 
employment,  is  the  practice  or  custom  as  it  is 
when,  in  hiring  his  services,  he  risks  the  dan- 
gers incident  to  bis  employment ;  that  tbe  law 
presumes  that  master  and  servant  alike  con- 
tract with  reference  to  that  which  is  equally 
within  their  observation  and  inquiry;   conse- 

auenlly,  tbe  Company  was  required  in  the  selec- 
on  of  plaintiff's  fellow -servants,  whose  negli- 
gence might  endanger  his  personal  safety,  not 
lo  observe  "proper  and  great,"  which  counsel 
insists  mean  peculiar,  cate,  but  only  that  de-  [459] 
gree  of  diligence  which  the  general  practice  and 
usage  of  raflroad  management  sanctioned  as  sul- 
flcient. 

In  Onigh  v.  B.  Co..  100  U.  8.,  218  [XXV., 
flia]  it  was  decided  that  among  the  established 
exceptions  to  the  general  rule  as  to  the  non- 
Uabtlity  of  the  common  employer  to  one  aa- 
ploj/i  Hit  the  negligence  of  a  oo-empioyi  in  the 
same  service,  Is  one  which  arises  from  the  ob- 
ligation of  the  master,  whether  a  natural  per- 
son or  a  corporate  body,  not  to  expose  the  serv- 
ant when  conducting  the  master's  business,  to 
perils  or  hazards  acainst  which  he  may  be 
guarded  by  proper  <uligence  upon  tbe  part  of 
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the  master ;  Ibat  ibe  master  la  bound  to  obeerre 
all  tbe  care  whidi  prudence  and  the  esigendea 
of  tbe  dtoalioD  require,  in  providing  the  eerv- 
ant  with  macbiner;  or  other  initrumenlalitiea 
.adequately  safe  for  use  by  the  latter ;  and  that 
It  is  unified  in  Ilie  contract  between  the  master 
and  tbe  servant,  that  in  selecting  phTdcal  means 
and  agendea  for  tbe  conduct  of  tbe  busineas, 
the  master  ahall  not  be  wanting  in  proper  care. 
It  was  further  said  that  tbe  obllKatlon  of  a  tsU- 
road  company,  in  pioTidinc  and  msinl&ining, 
in  suitable  condition,  macbineiT  and  apparatiia 
to  be  used  by  its  emploj/h,  is  the  more  impor- 
tant, and  the  degree  of  diligence  in  its  perform- 
ance the  greater,  in  proportion  to  Ihc  dangers 
.which  may  bo  encountered;  And  that  "iU  duty 
in  tliat  respect  to  its  emptogit  is  discharged 
,when,  but  only  when,  its  agents,  whose  busi- 
ness it  is  to  supply  such  inatramentalitiea,  ex- 
ercise due  care  as  well  In  their  purchase  origi- 
nally as  in  keeping  and  maintaining  tbem  in 
such  condition  as  to  be  reasonably  and  ademuU'^ 
ly  safe  for  use  by  emi^of/et." 

These  obaervationB,  as  to  tbe  degree  of  can 
to  be  exercised  by  a  railroad  corporation  In  pro- 
viding and  maintaining  machlnary  for  use  by 
emjioyi*,  apply  with  equal  force  to  the  appoint- 
ment and  retention  of  tLe  employe*  themselves. 
-The  discussion  in  the  adjudged  cases  discloses 
no  serious  conflict  in  the  courts  as  to  tbe  genei^ 
al  rule,  but  only  as  to  the  words  to  be  used  in 
defining  the  precise  nature  and  degree  of  care 
to  be  observed  b^  the  employer.  Thedecisioos, 
with  few  exceptions,  not  important  to  be  men- 
tioned, are  to  the  effect  that  the  corporation 
must  exercise  ordlnair  care.  But  according  to 
tbe  best  considered  adjudications,  and  upon  the 
clearest  grounds  of  necessity  and  good  faith,  or- 
dinary care,  in  tbo  selection  ana  retention  of 
servants  and  agents,  implies  that  degree  of  dil- 
igence and  precaution  which  the  exigencies  of 
toe  particular  service  reasonably  require.  It  is 
such  care  as.  In  view  of  tbe  consequences  that 
may  result  from  negligence  on  the  part  of  em- 
floyh,  is  fairly  commensurate  wiUi  the  perils 
or  dangers  likely  to  be  encountered.  In  sub- 
stance, though  not  in  words,  thejury  were  so 
instructed  in  the  present  case.  ToBt  the  court 
did  not  use  the  word  "ordinary"  initschargeis 
of  no  consequence,  since  the  Jury  were  rigntiv 
instructed  as  to  the  devree  of  mligence  whicb 
the  Company  was  bound  to  exercise  In  the  em- 
ployment of  telegraphic  night  operators.  The 
court  correctly  said  that  that  was  a  position  of 
great  responsibility  and,  in  view  of  the  conse- 
quences which  might  result  to  emptoya  from 
Uke  carelessness  of  telegraphic  operators,  upon 
wbose  reports  depended  the  movement  of  trains, 
the  defendant  was  under  a  duty  to  exercise 
"proper  and  great  care"  to  select  competent 
persons  for  that  branch  of  its  service.  But  that 
there  might  be  no  misapprehension  as  to  what 
was  in  law  such  care,  as  applicable  to  this  case, 
the  court  proceeded,  in  the  same  connection,  to 
say  that  the  law  presumed  the  exercise  by  the 
Company  of  proper  diligence,  and unlesait  was 
affirmatively  shown  that  tbe  incapacity  of 
A[eHenry  when  employed,  or  after  bis  employ- 
ment and  before  the  collision,  was  known  to  it, 
or  by  reasonable  dillEeiice  could  have  been  as- 
rerlained,  the  plainds  was  not  entitled  to  re- 
cover. Oi^&Dtxj  care,  then,  and  the  jury  were, 
in  effect,  so  informed,  implies  the  ezeniee  of 
eC8 
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reasonable  diligence,  and  reasonable  dQigeui 
implies,  as  between  tbe  employer  and  napJUK 
such  watchfulness,  caution  and  f oreid^t  as.  on 
der  all  tbe  circumstances  of  the  paiticulir  sen 
ice,  a  corporation  controlled  by  careful,  pmdoi 
officers,  ought  to  exercise. 

These  observations  meet,  in  part,  the  sngges- 
tion  made  by  counsel,  that  ordinary  ore  in  the 
employment  and  retention  of  raiIro«d  tmflifii 
moms  only  that  degree  of  dnigence  wbkh  is 
customary,  or  is  sanctioned  t^tne  general  prac^ 
tice  and  unge,  which  obtains  among  those  in- 
trosted  with  the  management  and  contnd  ot 
railroad  property  and  rxllnwd  trnplMiit.  To 
this  view  we  cannot  give  our  assent.  Tbeteue 
general  ezpreedons  m  adjudged  cases,  which  ] 
apparency  susttun  tbe  pontlDn  taken  by  coun- 
sel. But  the  reasoning  upon  which  those  cases 
are  based  is  not  satisfactory,  nor,  as  we  think, 
consistent  with  that  good  faith  which,  at  all 
times,  should  characterlEe  the  Interconiae  be- 
tween oflScers  of  railroad  corporations  and  thai 
mtfiayh.  It  should  not  be  presumed  that  tbe 
mnpi^i  sought  or  acaeptea  service  upon  the 
, — ...J  .._j — —"-Tg that  they  would ext    ' 

Inch  nnulent  and  hm 

To 
Tvfce 

1  railroad  company,  with  knowledge  of  tbe 
uegree  of  care  generally  or  usually  observed  by 
agents  of  railroad  corporalians  in  the  adectioii 
and  retention  of  telegr^thic  operators  dong  the 
line  traversed  b^  tmfns  of  cars,  a  biBDCbof  the 
company's  service  of  which  be  can  have  little 


goged  therein  be  can  ordinarily  have  llttleinter 
course,  is  unwarranted  by  common  experience. 
And  to  say,  as  matter  of  law,  that  a  railroad 
corpomtioD  discharged  its  obligation  to  an  «*■ 
ploye — in  respect  of  the  fitness  ot  M-emptojrii 
whose  negligence  has  caused  him  to  be  injund 
— by  exercising,  not  that  decree  of  care  which 
ought  to  have  been  observed,  but  only  such  ss 
like  corporations  are  accustomed  to  obwrve. 
would  go  for  towards  relievinK  them  of  all  re- 
sponsibtlitv  wiiatever  for  negligence  in  the  ee^ 
lection  and  retention  of  incompetent  servants. 
If  the  general  practice  of  such  corpotwtkms  in 
the  appointment  of  servants  is  erideDce  which 
a  jury  may  consider  In  determining  whether,  in 
the  particular  case,  the  requisite  deKive  of  can- 
was  observed,  such  practice  cannotoe  t^en  »s 
conclusive  upon  the  inquiry  as  to  tbe  care  which 
ouKht  to  have  been  exertdaed.  A  degree  of  care 
ordinarily  exercised  In  such  matters,  nuy  not 
be  due  or  reasonable  or  proper  care  and,  lhcir< 
fore,  not  ordinary  care,  wiuiin  the  meaning  ol 
the  law. 

It  Is  further  objected  to  the  char^,  that  iLi 
court  below  confounded  the  degree  of  care  owei 
as  a  duty  to  passengers  with  the  denee  of  car 
to  be  observed  in  the  case  of  em;i<c3M*.  Thisob 
jection  necessarily  rests  upon  the  assumptiot 
that  tbe  inatniction  as  lo  the  exercise  of  '  *pmpc 
and  great  care"  in  tbe  selection  of  telegraph! 
nirht  operators  accurately  stated  the  degt«e  <' 
diSgence  to  be  observed  as  between  the  Railroa 
Company  and  passengers.  But  clearly  the  stati 
ment  in  the  charge  that  tbe  lives  of  both  paatci 
gers  and  emptagit  depended  upon  tbe  skill  aa 
fidelity  of  telegraphic  operators,  ejnplojetl  b 
the  Corporation  In  connection  with  the  movi 
ment  of  its  uains,  was  not  for  the  purpose  of  h 
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&UI11C,  whh  legal  piecMon,  the  d^jiee  of  can 

apoo  Which  iiMiiiiin could  rely  In  all  mattera 

ilKtiiig  tbefr  aafe^.  They,  at  leatt,  tuve  the 
lUt  to  expect  the  hirimt  or  ntmoat,  not  idm- 
jff  a  gnat  degree  of  dtUgence  00  the  part  of 
pMHim  cairien  and  all  petaona  employed  by 
ihB.  Tbe  reference,  therefore,  to  pasaengers, 
ii  the  liMtnictioDa  alluded  to,  waa  not  calcu- 
had  to  make  tbe  Impresaion  that  tmployh  could 
coot  npoa  tbe  aame  degree  of  care  tbkt  is  re- 
odred  ij  law  lowaida  nuaengerB.  Whether  in 
it  ftfi^V"  and  retention  of  telegraphic  ope^ 
Man,  vpoo  irtMae  capacity  and  watcbfulneae 
tafciy  dependa  tbe  penooal  safety  of  emjUouk 
oa  ndna,  a  corporadon  aboold  or  not  eierdae 
teiBcdnpoe  of  care  which  muBt  be  otwerved 
k  the  cMe  <rt  paaaengeia,  it  la  not  oeceHary  now 
tD<narider  or  determine.  It  iasuffldeottoaay 
Art  the  corpatntloa  waa  bound,  in  the  appdnt- 
mU  aad  retention  of  aucb  operaton,  to  ob- 
MTc,  aabetweeoH  and  iUMiptflrJi,  at  least  the 
Jenea  of  care  Indicated  in  the  charge  to  thejuiy. 

l^ong  tbe  instructions  asked  in  behalf  of  tbe 
Cknpany.tbe  refusal  to  give  which  fa  the  basisof 
trf  the  aarfgnmenia  of  grror.ia  the  following: 

"  To  render  the  caiekaHieas  of  said  HcHenry 
At  lanhwiii  of  the  defendant,  or  to  rendn 
iki  dcAndant  liable  for  tbe  same,  It  is  incum- 
kM  on  Ibe  plalnlftt  to  prove  that  said  McHeniy 
■^appointed  to  or  retained  tn  bis  position  as 
ktcmph  operator  with  knowledge  on  the  part 
^tts  Con^Mny,  or  tome  officer  or  went  of  the 
Cvipaaj  UTing  the  power  of  iqipo&itment  or 
aaiuisl.  that  he  was  incompetent,  or  that  such 
toowledfe  mlgbt  haTe  been  obtained  by  the 
<■■  n(  reasonable  diligence  00  the  part  of  the 
o-L-j —   _^  (j£  sui^  oilHoer  or  agent  of  the  de- 

nmptalned  that  the  refusal  to  give 

owaspractleaUy  adeclantionto 

as  )ny  that  the  Company  was  responsibte  for 
nam^iiig^,  whidi  It  had  throng  any  of  its 
spats ortluoa^ttsacentannerally;  whereas, 
k  na  liable  oiiiy  for  the  oe^tgence  <»  omission 
«(  ttac  of  its  amita  who  were  charged  with 
A*  doty  oif  setactfaw  and  controlling  its  an- 
l^tm  sad  Ita  gencsal  boalness.  It  is  sufBdeot 
^■y  that  tUa  point,  wsriimlng  tl>e  Instruction 
■a  fMadon  to  be  comet,  was  covered  by  tbe 
taa  dasaa  of  tbe  inatnictioo  to  which. our  at- 
aadas  was  ttrst  directed,  and  in  terms gulleas 
isMnbk  to  defaidaM  as  H  wm  estiUeif  to  on- 
4ff  Or  law.  Tbe  court,  in  that  inatruction,  ei- 
pasily  said  thai  to  eMablish  the  alleged  nef^- 
■— • — ^-' ■ itistDea'^  — 


<e,aat<BlT  tbe  tnooinpeteacy  must  t>e  shown, 
«  H  Hoat  be  abown  that  the  defendant  failed 


apiDpercare      _    „ 

Wi  ijasliniaHiiiissiiii  iiiiiif  niini]  prior  lu  iub 
^Vate^KM.  or  failed  to  remove  him  after  his 
aoc^peaeacy  bad  come  to  the  notice  of  defeod- 
■■  «r  to  actoe  agent  or  odlcer  of  defendant  hav- 
Mr  power  u>  rwnove  Mid  VcHenry." 

It  Is  noc  necesaary  to  fnitber  extend  the  dls- 
•"airtaa  of  the  qneallons  {weaeed  upon  our  cou' 
aAeaatoH.  We  are  of  onliiioti  that  the  case,  in 
■£■  4  MS  aapacta,  waa  fairly  placed  before  the 
iBj  n  «to  IMmettons  given  by  tbe  coon.  Jio 


^Wip»-    *•: 
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OMAHA  HOTEL  COMPANY,  SMITH  8. 
CALDWELL  bt  al.,  Ptfi.  in  Brr., 

AUGUSTUS  KOUNTZE  et  al. 

AUGUSTUS  KOUNTZE,  THOMAS  WARD- 
ELL  AND  JAMES  W  BOSLER,  Flff*.  in 
Err., 

OMAHA  HOTEL  COHPANT,  SMITH  S. 
CALDWELL,CHARLE8  W.  HAMILTON, 
GEORGE  E.  BARKER,  E  D.  PRATT  aSD 
8TLV  ANUS  WRIGHT. 

(Bee  8.  C,  "Eountts  v.  Omofta  BoUl  Oomptmy,"  II 
Otto,aTB-l01> 

Apptal  bond,  ^Mf  tf—adOiHtmat  eondition-^ 
«gA«i  in^eetual. 

*1.  An  appeal  bond  In  an  otdlnaiT  foredaanre 
suit  Id  tbe  GourU  of  Hie  United  Statee,  Awe  not  ob> 
crate  as  Mourltj  for  tbe  amount  <d  the  otIsIdbI  <fe- 
cree ;  nor  tor  tbe  Interest  aocralu  tbereon  pendbw 
tbe  appeal:  nor  tor  tbe  baianoe  doe  after  applylns 
tbe  proeeeos  of  the  mortcaced  premlaea;  nor  tor 
tbe  rents  and  proSta,  or  use  and  detention  of  the 
property  pendrng  the  wpeal;  bntonlrfortbeocNta 
of  tbe  wpeal ;  and  tbeiMetMratloD  orwasteof  the 
property,  and  pertiapa  burdensaoondna  npon  Itlq> 
non^pernient  of  taxes,  and  besbrlitelr  notprqp- 
erij  uwired.  It  ta  very  doubtful,  wbetber  Dme  oa- 
preolBlton  In  maAet  value  leaojr  eauseot  reoovery 
OD  the  bond. 

S.  wtie(«anappealbond,iiiBtesdof  roUowhvttie 
words  of  tbe  starate  "nut  tbe  plalntlS  In  error  or 
appellant  sball  proseoute  bis  writer  appeal  toefleot, 
BodUbe  talis  to  make  Us  plea  goMUsbaU  aiwwer 
all  damaoee  and  ooaia,"  superadds  that  be  sbsU  also 
"V^y  for  the  use  and  detention  of  tbe  pnijierty  oov- 
eced  by  the  mortgage  In  wjulioveisj  during  tbe 
pradenuy  of  tbe  appeal"  theae  wonls  ■wta  be  le- 
jaoted.  uud  the  bond  wtU  be  oonatrued  SB  havliia  Its 
oTdloary  and  proper  legal  effect ;  tbe  Judge  taElng 
the  bond  haTUUt  no  rlalit  to  lequlie  suob  an  addi- 
tion to  tbe  eoniUtiOD  m  an  appeal  and  ntpersHlMU. 

S.  This  msedMioguisbed  from  those  hi  wUoh  of- 
fldal  bonds  and  bonds  given  to  tbesnvenunent  for 
tbe  purpose  of  enloying  some  ofBce  or  privilege 
bare  been  sustained  ss  oontraots  at  oonimon  lair. 

(Nos.  344,  847.1 
Arg^uSApr.lt,l3.l883.    D«eCd«iMaji7.18gS. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
Tbe  history  and  facts  of  the  case  appear  Id 
the  opinioD  of  the  court. 

Mr.  i,  H.  Woolworth,  for  Eountze  et  al. , 
plaintiffs  ImIow: 

This  undertaldiig  poeeessee  all  the  elements 
of  a  valid  and  bUuSng  ci 


ttntarlly. 

U.  8.  V.  Tingtu.  5  Pet,  115;  V.  8.  v.Bradles. 
10  Pet.  848;  t.  S.  v.i.nn.  16  Pet,  290;  U.S. 
V.  Bodmm.  10  WaU..  895  (77  U.  8.,  XIX..  1187). 

The  undertakinK  of  the  defendants  was  sup- 
ported by  a  rooa  consideration,  namely:  tliat 
the  plaintiffs  in  tbe  decree  would  forbear  exe- 
cution of  the  decree. 

U.  8.  V,  Z4'nn,  15Pet.,290.814;  JfonAiUdv. 
Haugllton.  7  Conn.,  MS.  540;  Giddtng*  v.  Bar- 
tMW,  81  Ohio  Bt.  eO;  J^nsafWMi  v.  Prtdmburt, 
4S  Hlch.,  41S;  8Uilt  v.  Canrum.  84  Iowa,  8!^. 

Tbe  contract  contravened  no  provision  of  law. 

U.  a.  V.  TingDji,  5  Pet,  114;  U.  S.  v.  Atid- 
•Bead  notes  by  Ifr.  JhiMm  BKADLnr. 
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Uy,  10  Pet.,  34S;  U.  8.  r.  Linn,  15  Pet,  280; 
U.  S.  V.  Hodton  (lupra),  10  W&ll..  895. 
The  conditioM  oi  tills  bond,  which  an  with- 
•     Id  tbe  statute,  give  us  damages  equal  to  tbe 
penal  sum. 
Tbe  defendant,  bj  the  terms  of  tbe  bond  in 
,  which  be  agreed  to  pay  all  damages  in  case  he 
'  did  not  prosecute  hu  writ  of  error,  undertook 
to  pay  the  whole  judgment. 

Cailett  Y.  Brodte.  8  Wheat.,  558;  Stafford  -r. 
£anA,  ieHow.,139;  S.  (7.,  17  How.,275  (58U. 
:  B.,XY..l01);Iiiet  Y.  Bank.  13  How.,159;ifany 
I  V.  SiieT,  6  Gray,  141;  Ec  parte  Fretuh,  100  U. 
8.,  4  (XXV.,  580). 

MetiTt.  Jeremiah  8.  Blftck,  J.  I.  lUd. 
lek,  Clinton  Briggt  tuul  Oeo.  E.  Pritdteti,  for 
Qie  Omaha  Hol^ Company  et  at.,  defendants 

It  is  very  plain  what  the  intention  of  the  par- 
ties was  in  giving  this  bond,  and  bow  it  should 
be  constru^.  As  this  court  said,  in  the  case  in 
3  Crancb,  335:  "Tbere  are  many  cases  on  the 
construction  of  bonds  where  tbe  letter  of  the 
condition  has  been  departed  from  to  carrj'  i»to 
effect  the  intention  of  the  parties." 

And  to  the  same  effect  are  the  cases  of  Svtain 
V.  Oraixf,  8  Cal.,  549.  and  the  case  of  Wnrdv. 
Budt,  18  Ind.,  104,  where  the  court  ss^s;  "Any 
instrument  in  writing,  however  defective, whidi 
the  parties  eiecut*  for  the  puiriose  of  staying 
execution  onan  appeal.aud  the  officer  accepts  for 
such  putpOBe,  will  have  the  force  and  effect  of 
an  appeal  bond." 

Any  obligations  of  an  appeal  bond,  which  are 
additional  to  those  required  by  statute  are  void. 

TomUn  v.  Orttn.  89  lU.,  2!i6. 

It  would  seem  as  though  this  court  had  pretty 
well  settled  the  question  as  to  what  tbe  loss  of 
a  mortgagee  could  tie  by  reason  of  superseding 
bis  decree  of  foreclosure,  in  thecaaes  of  Super- 
vi»on  V.  Kennicott,  103 U.  S..  565  (XXVI.,487), 
and  JijTOf7i«v.  JftCtarter.ai  Wall.,  17  (88  U.  8.. 
XXII.,  515),  and  shown  that  such  loss  depends 
upon  the  facts. 

The  Statutes  of  Nebraska  provide  that  "In 
the  absence  of  stipulations  to  the  contrary,  the 
monger  retains  the  legal  title  and  right  of 
possession"  until  sale  is  confirmed.  See,  Com- 
piled Statutes  of  Nebraska,  p.  304,  sec.  55. 

WOb  V.  BbtOUm,  4  Neb.,  318;  Int.  Co.  v. 
Li^m,  10  Neb.,  801. 

If  the  mortgagees  never  were  endtled  to  the 
poasession  of  tne  premises,  how  can  it  be 
claimed  that  they  are  entitled  to  recover  for 
rents  and  profits  which  go  with  the  possession. 

Mr.  JujtieeBr»dle7  delivered  tbe  opinion  of 
the  court; 

This  is  an  action  on  an  appeal  bond  given  for 
[3791  fv/ptirMdeat  of  execution  on  a  decree  of  fore- 
closure rendered  by  the  Circuit  Court  for  the 
^District  of  Nebraska,  and  appealed  to  this  court 
and  affirmed;  and  the  question  is  as  to  the 
measure  of  damages  to  oe  recovered  on  said 
bond. 

The  foreclosure  ault  was  brought  to  raise  the 
amount  due  on  certun  bonds  of  tbe  Omaha 
Hotel  Company  out  of  certain  lands  and  prem- 
ises situated  In  tbe  City  of  Omaha,  which  had 
been  mortsaged  by  the  Company  to  secure  the 
payment  &eieof.  A  decree  was  made  on  the 
8th  of  May,  1875,  by  which  it  was  ordered  that 
tbe  mort^^ged  premises  be  sold  and  the  pro- 
810 


bond  n 

veray.  The  bond  was  in  the  penalty  of|60,GW, 
and  after  reciting  the  decree  uid  ijipea]  wasccni- 
ditioned  as  follows: 

Now,  the  condition  of  the  saidoUwitiaiiis 


drew  J.  Poppleton, Augustus  Koimtze,  HEtmui 
Kountze  and  Henry  W.Yates,  their  eiecuion. 
administrators  or  assigns,  for  the  use  and  de- 
'  ntion  of  theproperty  coveredby  tbemoitgsgc 
._  controversy  in  this  suit,  dutine  the  pendoicT 
of  said  appeal,  and  tbe  costs  oi  the  suit,  *m 
just  damages  for  delay,  and  costs  and  inter 
est  on  said  appeal,  if  it  faila  to  make  gocd 
its  plea,  this  obligation  shall  be  void;  oUierKife 
'  >  remain  in  full  force  and  virtue." 

The  decree  being  affirmed  and  the  pmoifK 
sold,  the  proceeds  were  found  to  be  insufGdcBt 
to  satisfy  tbe  debt,  to  the  amount  of  <e8,480.W: 
and  for  this  deflciency  a  decree  was  rendoed 
against  the  Omaha  Hotel  Company,  and  sn  a- 
ecution  issued,  which  was  returned  nnnlitfied. 

Therenpon  the  present  suit  was  breast  od 
the  appeal  bond,  and  the  plaintifh  hr  their  peti- 
tion claimed  the  entire  poialty  and  interest  en 
the  facts  above  stated  and  on  tbe  grouDd  thit 
the  Company  was  insolvent,  that,  pending  IIk 
appeal,  the  property  bad  depredated  in  value 
^0,000,  and  that  Uie  use  and  detention  of  ii 
was  worth  $30,000  more.  The  defendants,  is 
their  answer,  averred  that  they  had  kept  the 


sured  for  the  benefit  of  the  bondholden  to  ib« 
amoontof  (100,000;  and  that  ii  stead  of  depre- 
ciating, it  was  worth  much  mort  when  tbesak 
was  inade,  than  It  was  at  the  time  of  tbe  origi- 
nal decree.  The  jury,  by  a  special  verdict, 
found  that  the  rentsil  value  of  the  prt^wrty, 
pending  the  appeal,  with  Interest  to  the  tmie  of 
trial,  was  (44,888.67,  and  that  the  expenses 
paid  by  the  defendants  for  taxes,  insuiance  and 
repurs,  with  interest  thereon,  was  t^,08£.71: 
that  the  value  of  the  property  in  Uay,  1876, was 
f03,600,  and  in  April,  1878,  (189,000;  that  in 
May,  1875,  it  would  have  sold  at  master's  nle 
for  162,000  (whereas,  it  sold  in  187«  tor 
$130,000);  that  the  interest  on  the  decree  pend- 
ing the  appeal  was  (58,870.36;  and  that  the 
p^alty  of  Uie  bond,  with  interest 'rom  July  11. 
1878,  to  the  time  of  tbe  trial,  amonnted  to 
(67,750;  and  thatthe  costs  of  the  original  s  ii 
uj™id  by  the  defendants  was  (6S0. 

The  court  rendered  judgment  in  favor  of  tht 
plaintiffs  for  (10,786.08,  being  Ibe  diflacDci 
between  the  rental  value  of  tbe  properly  pcnd 
ine  the  appeal,  and  the  sums  expended  1^  Ihi 
d^endants  for  taxea,  fnsaiance  uid  tepaln,  & 
lowing  Interest  on  both  sides;  with  Ibe  addi 
tionofthe  item  of  (580  costs  QDMid  W  tbe  d4 
fendants,  and  interest  from  the  ome  of  trial  t 
tbe  date  of  tbe  jndgment. 

Both  parties  brought  writs  of  enur. 

Tbe  pl^ntUIe  now  contend  that  tbey  oagb 
to  have  had  judgment  for  the  entire  penalty  c 
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itc  bead,  becanw,  flnt,  the  bood  ezpresBlr 
Fforidn  tbu  the  Omaha  Hotel  Company  fhiil 
ftj  la  tbp  lue  and  detention  of  the  property 
pmliDg  the  u>peal.  ui  well  aa  costs  and  just 
oiBip*  btf  oelay,  which  greaily  exceeds  Che 
[itsittj:  lecQiidly,  if  the  bond  is  to  be  limited 
m  ifl«ct  lo  the  terms  of  the  statute  prescribing 
1  bced,  (he  damages  are  sUll  greater  Chan  the 
posky,  iu  legal  eSect  bdng  to  secure,  to  the 
tncniof  the  penally;  (1),  payment  of  the  whule 
dcun  beyond  what  may  be  produced  by  the 
Mltdf  tbefvoperty;  (3),  the  mterest accruing 
poaliDf  the  aiqwu,  which  alone  exceeds  the 
pnob]';  (S),  the  Talue  of  the  nseand  detention 
B  if  <V  Ropoty  pending  the  appeal. 

TW  defendants  contend  that  judgment  should 
tin  beoi  giroi  for  them. 

The  sppeal  bond  sued  on  In  this  case 
pnt  oader  the  requirement  of  section  1000  of 
ife  Rrtiwd  Sutntes,which  declares  that  CTerr 
!Mic«  <a  fudge  signinz  a  dlation  or  any  writ 
•i  RTor  shall,  except  In  Otfea  brought  up  by 
iht  Unitxl  States,  etc  ,  take  good  and  sulBdent 
■«niiT  that  the  plaintiff  in  error  or  the  appel 
^  iImH  proaecnte  bis  writ  or  appeal  to  effect, 
ud,  if  he  fail  to  make  his  plea  good,  shall  an- 
na iU  damagw  and  costs,  where  the  writ  is  s 
Mmuriwf  and  stays  execution,  or  all  costt 
<W7  vixn  tt  ia  not  a  tupenedait  as  aforesaid. 
I^mn  1007  giTes  the  dtect  of  a  tapermdea*  to 
I  vrii  <4  cnor  where  such  a  bond  as  above 
■kwrihwi  is  giTCD,  and  the  writ  Is  sued  out  snd 
Sol  ia  proper  time.  Section  1010  dechires  that 
*)>4c  jodgment  is  affirmed,  the  court  fihaUad- 
,*id«e  to  the  respondent  In  error  juat  dama^ 
!<T  Usdday,  and  sin^e  or  double  costs,  at  its 
thofttMu  Section  1012  declarea  that  appeals 
Ira  ihedmiit  courts,  etc,  shall  be  subject ' 
te  ^ne  rales,  regulatkmi  and  restrictions  i 
**  cr  may  be  prewribed  in  law  in  cases  i 


Thcw  (sactments  are  sabatautially  a  repro- 
^vtioo  of  like  rlaa9es  in  tbe  Jndici^y  Act  of 
'':« [1  E4at.  at  L..  T8],  as  regards  wnta  of  er- 
T  -id  (rf  the  Act  of  IH08  [a  Stat,  at  L.,a«], 
s>  ticinli  appeals.  Tbe  material  words  are 
'»  (luwc  in  tbe  bond  which  declares  "That 
'■  ■  jimiMf  in  error  (or  apptOant)  sflo/i  proK- 
"^Mt  •rrit  to  rfeet,  amdijhefailtoiiuMt  hU 
t^fitd,  Ite  tluiaaiuieeraUdamagetandeotti." 
^  KOM  aad  cdTect  of  this  fibrase,  as  applied 


■1  pfanae.  not  required  by  the  law,  Uie  ef- 
1  itwtith  will  be  s^Mrately  considered. 

Bf  the  ooowKHi  law  a  writ  of  error,  without 
"  lawll},  was  of  Itaelf  a  ruperiakai  of  eie- 

■^•m  flea  tbe  time  of  its  allowance  or  recog- 
''-■»  by  the  court  to  which  it  was  directed; 
B<  nn  before,  if  the  defendant  in  error  had 
kurc«l  k;  or.  in  tbe  cnmmon  ideas,  from  the 
^a«tf  Us  deUmy  lo  tbe  clerk  of  tbe  errors  of 
AM  *Bvt.  wboae  tnulnaB  it  was,  amongst  oth- 
"  *faff>,  M  pnpaie  the  returns.  1  Tidd,  Pr., 
»  Il«;Imjy,Pr.,C.  P,  16;  Petersd.  Abr., 
%  bnr.  L  (H.  a.)  The  presentation  of  the 
")■  >*«ing  tron  tbe  Superior  Court,  stopped 
<C  hsttu  (■ooccdlngs  except  such  as  werein- 
"fc^  lo  a  eonpUatKc  with  its  conunand  to 
'K'Jj  the  iveotd.  But  as  wilts  of  error  came 
*  '»  sMd  oat  for  the  puipoae  of  delay,  various 
AM^hrflBHWDt  were  paved,  reqidringee- 
n^  ia  coMin  OMea,  In  order  that  Qw  writ 


the  Statuteof  8  James  I.,  ch.  8,  declared  ibnt : 
no  execution  sbould  be  stayed  or  delayed,  upcn 
or  by  any  writ  of  error,  or  nuj-trtedrng  ihertcn, 
for  me  revetsing  of  any  judgment  Indebtupcn 
a  single  lx>nd,  or  a  bond  witn  condition  for  the  , 
payment  of  money  onlj,  or  in  delrt  for  rent,  or 
upon  any  contract,  unless  the  plidntiff  in  error 
with  two  tufflclcnt  tureiies,  should  first  be 
bound  to  tbe  plaintiff  in  the  judgment,  "Byre- 
cogniTance,  in  double  the  fum  recovered  by  tie 


said  judgment  should  be  affirmed,  oi 
error  non-prctKd,  all  and  singular  the  debts, 
damages  and  coEts.  adjudged  upon  (he  former 
judgment ;  and  alt  costs  and  aamages  lo  be 
awtodedfor  the  delaying  of  execution,"  This 
statute  was  cpcciflc  as  tolheca^es  inwhichbaO 
in  error  (as  it  was  called)  was  lequired,  snd  it 
was  frequently  held,  that  it  could  not  be  re- 

Suired  in  any  other  cafes.  2  fiellon,  Pr..  867- 
74;  a  Tidd,  tlCO.  Bubrequently  by  the  Statute 
of  18  Car.,  2,  ch.  2,  as  enlarged  by  10  and  17 
Car.,  2,  ch.  8,  the  same  recogniiance  was  re- 
quired  to  stay  execution  in  all  pergonal  actions 
in  which  a  judgment  was  rendered  upon  a  ver- 
dict, and  in  most  cases  double  cofta  were  given 
in  case  the  judgment  was  stlinned;  and  in  write 
of  error  upon  judgment  after  verdict  In  dower 
and  ejectment,  it  was  provided  that  execution 
eboula  not  be  stayed  unless  the  plaintiff  in  error 
should  t)e  bound  to  the  plaintiff,  in  such  reason- 
able Biun  as  the  court  below  should  think  fit, 
with  condition,  that  if  the  judgment  should  be 
affirmed,  or  the  writ  of  error  discontinued,  in 
default  of  the  plaintiff  in  error,  or  he  should  be 
non-suited  therein,  that  then  he  should  pay  Euch 
costs,  damages  and  sum  or  mms  of  money  as 
should  be  awarded  upon  or  after  such  judgment 
affirmed,  discontinuance  or  non-suit;  and  to  as- 
certain the  sum  and  damagea  to  be  awarded.  It 
wasprovided,  that  the  courtshould  Istneawrit  taoni 
of  Inquirras  well  of  the  mrme profits,  asof  Oie  ***"*' 
damages  DT  ony  waste  committed  after  the  flrat 
judgment  In  dower  or  ejectment,  and  give  Judg- 
ment therefor  and  for  costs.  This  was  tbe  form 
In  which  the  law  stood  for  more  than  a  century . 
priorto  our  Revolution,  and  is  believed  lobave 
generally  prevaik<7  la  this  country  either  by 
force  of  the  English  Blalules,  or  similar  statutes 
adopted  bydieColoniestheineelveedown  toihe 
limeof  the  passage  of  the  Judiciary  Act  by  Con- 
gressin  1768.  See,  1  Hes.  Laws  of  N.  Y.flBlS), 
-  148,  Act  of  1W)1;  Acts  of  New  Jersey,  Feb. 
.,  1790,  and  Feb.  28,  1890,  Elmer's  Dig.,  1G», 
100;  Act  of  Maryland,  1718,  ch.  IV.,  I^llty'a 
Laws;  and  Alexander's  Brituh  Statutes  In  force 
iu  MaiTland,  10  and  17  Car.  2,  ch.  8.  In  Vir- 
ginia, by  tbe  Act  of  17S8,  it  was  provided  that 


tptrmdeat,  the  party  praying  the  same  should 
enter  into  bond  with  sufficient  security,  in  a 
penalty  to  be  fixed  by  the  court  or  judge,  with 
condition  to  pay  the  amount  of  the  recoveir, 
and  all  costs  and  damages  awarded,  in  casetne 
judgcneDt  or  sentence  would  !»  afflimed  ;  aiul 
tbe  damages  were  fixed  at  ten  per  cent  ptr  an- 
num upon  the  principal  sum  and  coats  recov- 
ered Id  the  inferior  oitH;  nnd  the  same  TOOvi- 
sions  were  applied  to  appeals  and  writa  M  error 
«1  , 
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to  tbe  Court  of  Appeals.  BjtheActof  1794,  on 
wpcal  from  a  decree  In  eoultj  to  the  Hlgb 
Qiurt  of  Chancery,  tbe  condition  of  the  app^ 
boDd  lequired  was,  to  eattsfy  and  pay  the 
amount  recovered  in  the  count;  court,  and  all 
costs,  and  to  perform  in  all  things  the  decree,  if 
the  same  should  be  affirmed.  Laws  of  Virginia, 
«d.  1814,  m>.  87,  116,  448.  In  MMsachusetts, 
as  appears  by  an  early  case  (1804),  a  tuperte^eat 
waseranted  upon  the  plaintifl  in  error  giving 
bona  to  respond  all  damages  and  coata  &  case 
the  judgment  should  be  affirmed.  Bailev  v. 
Baxter,!  Mass. ,  156.  In  PennsylTania,  where 
the  judgment  was  affirmed  uponawrit  of  error, 
the  execution  included  the  interest  from  the 
date  of  the  original  judgment.  Seipaliliea  v. 
JKcA«i«on.  3Dall.,a66. 

It  is  thus  seen  that,  In  the  case  of  money 
judgments,  boil  in  error  was  required,  tosecure; 
1,  ^e  amount  of  the  original  judgment;  S,  the 
costs  and  damoses  occasioned  by  the  delay  of 
execution;  and,  m  the  case  of  dower  and  eje«- 
ment,  the  only  other  cases  in  which  baU  was  re- 
quired and  where  the  main  thing  In  controverev 
was  land,  ball  was  required  to  secure  only  sucn 
costs,  damages  and  money  as  should  be  awarded 
after  affirmance  of  judgment,  for  meajte  proflts 
and  waste  pending  the  appeal. 

In  relation  to  money  judgments,  a  long  train 
of  decisions  in  England  shows  that  the  damages 
for  delay,  tor  which  the  ball  in  error  were  to  re- 
spond, were  the  Interest  on  the  sum  recovered 
below  from  the  day  of  signing  final  Judgment 
to  the  time  of  afBnnance,  and  costs  in  the  writ 
of  error,  and  in  some  casea  double  costs.  In 
the  Exchequer  Chamber,  when  double  costs 
were  recoverable,  the  court  exercised  Its  discre- 
tion whether  to  tdlow  Interest  or  not,  it  not  be- 
ing allowed  as  a  matter  of  coune;  but  Interest 
was  only  allowed  where  the  ori^nal  demand 
was  one  that  drew  Interest,  and  not  in  cases  of 
mere  tort  or  unliquidated  damagee,  TIdd,  IISS, 
1188.  In  the  Houae  of  Lords,  they  gave  laree 
or  small  costs  in  their  discretion  ,accoruing  to  me 
ufltuie  of  the  case  and  the  reasonableneaa  or  un- 
reasonableness of  litigating  the  judgment  of  the 
court  below.    Tidd,  1184. 

We  have  no  reason  to  believe  that  the  rule  of 
'  damages  for  delay  on  a  recognizance,  or  bond 
inerror,  wasmateriaUydifferentlnthiscountry, 
in  1789,  from  that  which  prevailed  in  England. 
The  statutes  being  substantially  the  same,  un- 
doubtedly the  same  rule  prevaDed  in  adminis- 
tering them. 

On  appeals  In  chancery  the  practice  in  En- 
gland, In  case  of  on  appeal  from  the  Master  of 
me  BoUs  to  the  Lord  Chancellor  was.  for  the 
party  appealing  todepoett  £10,  to  be  pud  to  the 
other  jMrty  if  the  decree  was  not  materially 
varied,  and  he  was  also  required  to  pay  the  coats 
of  the  appeal;  and  on  appeal  from  the  court  of 
chancetT  to  the  House  of  Lords,  the  appellant 
was  obliged  to  make  a  deposit  of  £20,  and  give 
security  by  recognizance  In  the  sum  of  £200,  to 
pay  such  coats  to  the  defendant  in  the  anpeal, 
OS  the  court  should  appoint,  in  case  the  aecree 
should  be  affirmed.  Harr.  Pr.  In  Chancery,  ed, 
Newtand,  pp.  813,  849.  In  1810  these  amounts 
were  doubled.  Smith,  Ch,  Pr.,  27,  44.  If  a 
party  wished  to  file  a  bill  of  review,  the  general 
rule  was,  that  he  must  perform  the  decree  be- 
fore flling  his  bill. 

Such  bdng  the  rules  prev^ling  on  the  "ub- 
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ject  when  the  Act  of  1780  was  pused,  iriildi  r- 
quired  the  plaintiff  in  error  to  ghre  Kciuitj  "to 
prosecute  the  writ  of  error  to  ^ect,  and  to  an- 
swer all  damagea  and  costs  if  he  failed  to  nuke 
bis  plea  good,  the  extremely  general  tenu  of 
the  law  are  noticeable.  According  to  the  En^hh 
law,  the  terms  "all  damages  and  costs,"  woaU 
only  cover  the  damages  lor  delay,  se^irit]]  for 
tbe  original  judgment  being  expressly  provided 
for  by  separate  words;  but  the  Act  oi  Cmgiesa 
does  not  say  "  damagea  for  delay,"  but  gener- 
ally "all  damages  and  coats."  without  any  epe- 
cinc  provision  for  the  original  judgment;  Biid 
the  bond  is  required  in  all  caaea,  andnot  merely 
on  error  to  money  judgments  and  judgments  in 
dower  and  ejectment;  and  not  meraly  in  csbh 
at  law,  but  in  casee  of  eqoi^  also;  for  thewril 
of  error  was  tbe  process  (u  review  preacribedb; 
the  Judiciary  AtA,  both  at  law  and  in  eqoin. 
and  when  appeals  were  allowed  in  tbe  latter  by 
the  Act  of  1808,  th^  were  subjected  to  the  aame 
rules  and  conditios8a§  writs  <d  error.  Tbeoolf 
guide,  or  hint  of  guidance,  given  br  tbe  Judi- 
ciary Act  as  towbat  damages  were  to  beavardo) 
on  a  bond  In  error,  other  than  what  miriit  be 
deduced  by  analog  from  the  TSngH'^'  and  atitt 
laws,  Is  an  erpnMoo  contained  m  the  28d  sec- 
tton,  where  it  Is  said  that  if  .upon  a  writ  of  OTor, 
circuit  court  shall  affirm  a  judg' 


or  decree,  they  shall  adjudge  or  decree  to 
the  respondent  in  ermrrutl  dam^/t*  t(X  his  de- 
lay, and  single  or  double  costs  at  their  diacre- 
tlon.  So  that,  as  tbe  result  of  the  whoK  the 
matter  was  left  very  much  at  large,  and  sub- 
ject to  the  regulation  of  the  courte,  and  sodi 
analogies  as  existing  laws  afforded. 

By  an  Act  paasea  December  13. 17M.  1  Stat, 
at  L..  404,  it  was  declared  that  tbe  security  tn 
be  required  on  signing  a  dtaljon  on  a  wnt  <rf 
error  which  shall  not  be  a  tuperiedeai  and  ataj 
execution,  shall  be  otdy  to  such  an  amount  as. 
In  the  0[rinion  of  the  judge  taking  the  same, 
shall  be  sufficient  to  answer  all  such  costs  aa. 
upon  an  affirmance  of  the  judgment  or  decree. 
may  be  adjudged  or  decreed  to  the  defendaot  in 
enor.  The  substance  of  this  Act  is  reproduced 
In  the  Revised  Statutes;  but  it  aheds  no  light  on 
the  que^ion  of  damages  as  distinguished  from 
mere  costs. 

The  Supreme  Court  at  an  eariy  day  (Febru- 
ary Term,  l80e},adoptedtbetwofollo«nngiiile«: 

(1)  In^caseawherea  writ  of  emv  ubD  de- 
lay the  proceedings  on  the  judgment  of  tbe  cir- 
cmt  cotut,  and  shall  appear  to  have  beea  sued 
out  merely  for  delay,  damages  aball  be  awarded 
at  the  rat«  of  ten  per  centum  per  annum  on  Ih« 
amount  of  the  judgment 

(3)  In  such  cases  where  there  exists  a  real  ccoi 
troversy,  the  damages  shall  he  oidy  at  the  rail 
of  six  per  centum  per  annum.  In  both  case: 
the  Interest  is  to  lie  ooroputed  as  port  of  tbi 
damages. 


an  amended  rule,  stOl  1 
of  a  judgment,  intercet  was  directed  to  be  ca] 
culated  and  levied  from  the  date  of  the  judf 
ment  below  tmtll  paid,  at  tbe  same  rate  *iu 
rimilar  judnnents  bear  Interest  In  the  courts  c 
the  State  wnere  tbe  judgment  was  render**: 
18How.,v.  [ForRuleaof  1884.Bee,BookS:x 
901J 

The  other  rule  was  amended  in  1871 ,  civic 
ten  per  omt  damages  In  addltkm  to  intei«g 
107  IM 
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r>  to  be  tued  out 


«kB  Om  writ  of  OTor  appoua 
WRh  for  ddsf.    11  WaQ.,  x. 

&Ba  both  Tuea  weie  axteoded  to  appeals 
boa  decnw  In  duuKeiT  for  tlie  paymeDt  of 
MM^falBn.    I8H0W.,  ▼. 

TVn  nilM  may  undonbtedljr  be  Tegarded  bb 
pwiliiiif  tbe  measim  of  damages  lor  delay 
ktkcMHfB'wbiclitlieyftpply;  that  la,  Id  the 
CM  al  moaef  jniguttaM  and  decrees.  But 
■Mut  die  bond  in  error  covered  the  original 
■UOMBot  dirtinctlydedded  untQ  the  case 
•modti.  Brodie.  SWlust,  558,  came  before 
UteootL  In  that  caw,  Judnnent  was  rendered 
fvifapUntUt  below  for  a  large  sum,  but  the 
Jadn  wto  ri^ed  the  dtatlon  took  a  bond  in  a 


e€  the  bond.  It  was  contended  for 
Btffl  in  error,  ibattbe  Act  meant  only  to 
for  such  damages  and  costs  as  the  court 


■Ucaey  < 

ftipUnflff 

prndefoTL „ 

Aodd  sdjodge  for  the  d^y.  But  the  court 
Ud  tbu  the  word"  damuea"  covered  wbat- 
w  iJMia  the  r**'""*  mlg^t  sustaio  by  the 
>id|B(Bt*  not  being  satisfied  and  polil  after  the 
■SiWDce;  in  other  wonts,  that  the  band  in 
mwksdtbe  Mme  effect  as  the  recognizance 
!  li^iRd  by  the  English  statutes,  and  n 


ftttod  dwoM  have  been  takeo 
■AicBl  to  Kcure  the  whole  debt ;  and  ft  was 
oniaed  that  the  writ  of  enor  should  be  dis- 
■iMid  onksB,  within  thir^  days  from  the  ria- 
•(Of  the  coort,  the  plalntiir  in  error  shoald 
pn  »  bood  sgJBdent  in  amount  to  aecure  the 

irtafctadgBMll. 

u  Sl^iird  r.  Bank,  18  Bow.,  185,  thougn  no 
Mte  WIS  made,  because  the  case  was  not  | 
p<V*rtj  before  the  court,  an  opinion  was  de- 
tistdV  •/lUCuM  McLean,  asforthecourt.thut 
>kt  MBeriite  would  apidy  incase  of  an  appeal 
^» decree  In equl^ for  the  sale  and  fore- 
'km  frf  certain  negroes  who  had  been  deliv- 
ntMa  readnr  ptndeiiU tite ;  and  that  the 
Mdikmld  have  been  to  secure  the  whole 
*«lBge  debt.  JvtHea  Catron  dissented  from 
<■>  nnr.  holding  that  where  there  was  a  fund 
aih  pnssfion  of  the  court,  no  security  to 
""BuecolingcDttoaiBhould  be  required;  and 

*■■ tmetheActasif  thiswereasimple 

t  law  woald  operate  most  harahly. 

^ — inee  with  the  sugoestioo  made  by 

^^■n,niidlcatloD  was  nuide  for  a)na>ufa- 
^u  the  Jttdgehelow.to  compel  himtocause 
'^^■oceio  be  carried  intoezecutlooDOtwith- 
*^hr  the  appeal.  On  a  rule  to  show  cause, 
■t*  "^  ntumed  the  facts  as  above  stated.and 
**  k*  had  no  power  to  take  further  order  in 
'•^  CMC  But  the  court,  deeming  \.i)e  appeal 
«••;  lanfflcinit  to  opente  as  a  tupc:Kdeat. 
fWA  the  HMMliMiiu.  IT  How.,  27S  [53  U. 
»  IT..  IIMI. 
s^taqoeat  decisions  have  undoubtedly  modi- 


teuoc 


JiMqatnt  decisions  have  undoubtedly  m 
■*  •sinle  followed  in  this  cue  and.  Indc^ 
^OTuiuled  it,  and  are  mot»  In  accordanco 
*«  ihe  Tiaws  expressed  by  JutUtt  Catron. 
J^  AdvttT.  aop«r,  lit  How.,  878  [00  U.  S., 
£*  fWJ.  wtal^  was  an  action  of  ejectment 
*■*  nooray  of  minlne  lands,  the  plaintiff 
,  **^  ntawmtA  the  land  with  only  nominal 
^»H.awrttofefTOrwaabronKhtbytbede- 


to  take  care  that  good  security  was  given;  but 
that  in  ejectment,  where  only  uominal  damages 
are  recovered,  the  court  cannot  interfere  to  en- 
laive  the  security  to  recover  damages  ^hich  a 
pltuntiff  may  recover  in  an  actioo  tor  metrtt 

Eroflta,  or  other  losses  he  will  sustain  by  being 
ept  out  of  possession.  The  court  held  that  the 
case  was  not  provided  for  by  any  legislation  of 
Cougrsss,  as  had  been  done  In  England  by  the 
Biatutoof  IBandnCar.,"    '    " 


fore  this  court  on  a  question  as  to^e  amount  of 
security  required  upon  appeal  from  a  personal 
decree  inequity,  wherea  portion  of  the  amount 
had  been  secured  by  a  deposit  in  court.  The 
decree  was  tor  over  lt3O0,l»0.  and  the  Jutlgo  fol- 
lowing the  usual  practice  required  0  bond  in 
double  the  amount  of  the  decree,  Thj  defend- 
ants,  as  security  for  the  claim,  had  deposllod  in 
the  court  below,  government  boniis  to  the 
amountof  $'>00,000.  Ona  motion  In  this  court 
to  reduce  the  amountof  the  bond,  thecourt  re- 
duced it  to  |2S5,000.  Chiqf  JvtUce  Chase,  de- 
livering the  opinion  of  the  court,  said  ;  "  It  la 
not  required  that  the  security  shall  be  in  any 
fixed  proportion  to  the  decre&  What  is  ncces- 
sarr  i^  that  It  be  sufflcienU" 

From  the  amount  involved  In  this  case,  and 
Uic  eminence  of  the  counsel  engaged  in  it,  it 
was  DO  doubt  carefully  considered.  After  its 
determluatioQ.  the  court  made  a  funeral  rule  as 
to  the  amount  of  indemnity  required  in  fuwr- 
tedrai  bonds,  which  Dowslandsas  the 30th Rule 
of  the  court  [XX.,  807],  This  rule  decUres 
that  '  'Sucb  indemnity,  where  the  Judgment  or 
decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of 
the  judgment  or  decree,  including  just  damages 
for  delav  and  cosls  and  Interest  on  Ihe  appeal ; 
but  in  all  suits  where  the  property  In  contro- 
versy necessarily  follows  the  event  of  the  suit,as 
in  real  actions,  replevin,  and  in  soils  on  mort 
gages;  or  where  uie  property  Is  in  the  custody 
of  the  marshal,  under  admiralty  process,  as  in 
case  of  capture  or  setEure;  or  where  the  pro- 
ceeds thereof,  or  a  bond  for  the  value  thereof, 
Is  in  the  custody  or  control  of  the  court.indem' 
nity  in  all  such  cases  is  only  required  in  ar 
amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  properly,  and 
the  costs  of  the  suit,  and  Just  damsgcs  for  de- 
lay, and  costs  and  interest  on  the  appeal." 

Since  the  adoption  of  this  rule,  the  matter 
has  come  up  for  consideration  in  several  cases. 
In  Frtneh  v.  8hMmcik«r,\%  WoH.,  86  [78  U.  8., 
XX.,  270],  where  the  matter  In  controversy  waa 
the  possession  of  a  railroad,  the  lntei«at  of  the 
defendant  In  which  bad  been  pledged  as  secu- 
rity for  $5,000,  and  whidi  was  hi  the  hands  o( 
a  receiver,  npcm  a  decree  for  the  complainant, 
and  an  appeal,  the  bond  taken  for  a  tuperinlea* 
was  in  the  penalty  of  (500,  and  this  court,  afler 
reciting  the  rule,  held  that  nothing  appeared  to 
show  that  the  bond  was  Insufficient. 

«1» 
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__ ___ r.nwsiL.npsD.a, 

X,D1S],  ftn  ■ppeal  wai  Uken  fnma  decree 
of  OTBT  $1,000,000  for  tbe  foreclonire  and  mIo 
of  a  caBal,  subject  to  a  prior  Uen  of  ow 
tl,500,000.  Tbe  canal  company  bad  become 
bankrupt.  Bod  tbe  aarigoeea  In  bankniptc; 
bfoQ^t  tbe  at»ieaL  Tbe  appeal  bond  reqiund 
of  tbem  waa  f  10,000;  and  motton  wai  made  In 
tbis  cotcrt  to  have  Itie  amonnt  of  aacnri^  In- 
CMawd.  Tbe  oouit  af(«r  revlewtng  the  WCTi> 
ona  caaei^  and  adveitinK  to  tbe  2SUI  Role,  re- 
fused tbe  motion,  holtuig  that  tbe  amonnt  of 
secarit7  in  ancb  ■  cue  waa  in  the  discretion  of 
the  Judge  who  took  tbe  bond,  and  that  this 
oonit  would  not  iolerfere  with  that  discretion, 
uolees  there  had  been  a.  change  of  drcutn- 
nancesrequirinssddiiioDalEecuritj.  The  C/ii>f 
Jmtiet  saia:  "ThisisasuitonamoTtga^ana, 
therefore,  under  this  Rule,  a  case  in  which  the 
JnAge  who  signs  the  cilatioa  is  called  upon  to 
determine  wtut  amount  of  security  will  be  suf- 
ficient to  secure  the  aipount  to'ie  recoTeied  for 
the  use  and  detention  m  the  piopet^,  and  tbe 
costs  of  the  suit,  and  Just  damages  for  the  de- 
ls;, and  costs  and  interest  on  the  appeal.  All 
tlufl,  br  the  Rule,  is  left  to  his  discretion."  It 
being  contended  tbat  the  Judge  bad  disregard- 
ed the  established  rule,  to  require  securi^  for 
tbe  iotenst  accruing  pending  the  appeal,  wblcb 
in  that  case  would  amouut  on  tbe  debt  due  to 
tbe  complainant  and  on  the  prior  Uens,  to  more 
than  fSOO,O0Oi  the  oomt  held  that  this  la  not 
the  requirement  of  the  rule;  that  the  object  ts 
to  [ffovide  indemnity  fOT  the  loss  by  the  ao- 


Sm-HKu  Const  or  thb  TJamD  Snixa. 


cumulation  of  interest  consequent  upon  the  •]>- 
,     ~.  payment  of  the  Interest:  and 

that,  as  to  this,  the  Judge  must  determine. 


peal,  not  for  the  payi 


as  added,  that  the  decree  did  not  interfere  with 
an  action  at  law  against  the  compon  j,  if  it  were 
not  bankrupt;  nor  with  proTlng  toe  claim  in 
bankruptcy,  s^  obtaining  a  dividend,  since  it 
was  bankrupt. 

So  far  as  the  point  dedded  in  this  case  goes. 
It  determines  that  on  an  appeal  from  a  decree 
for  Uie  forecloeore  of  a  mortgage,  the  appeal 
bond  is  not  intended  as  security  for  either  the 
amount  of  the  decree  or  the  Interest  accruing 
pending  tbe  appeal,  but  for  such  damage  as 
mav  arise  from  the  delay  incident  to  tbe  appeal; 
end  allhoush  it  is  intimated  that  this  dsouge 
may  depend  upon  the  use  and  detention  of  Oa 
mortgaged  proper^,  yet  that  was  not  (he  point 
InJudgmeD' 


dent  to  cover  the  damages,  or  nuTupcofUa,  re- 
covcmd  in  tbe  court  bdow,  this  court  refused 
to  interfere  by  a  mondaniu*,  to  compd  tbe  court 
below  to  proceed  to  executioiL  The  Ohi^Jnt- 
Uot  said:  "  In  this  fiew  of  the  case,  the  bonds 
sre  Buffident  in  amount  and  form.  Bo  far 
the  money  parts  of  the  Judgment  are  oo 
cemed,  they  are  far  ]n  excess  m  each  instance 
of  the  amount  recovered  against  the  several  de- 
fendants who  seek  the  stay;  andastotbedam> 
ages  on  account  <d  the  detention  of  the  pre 
ty,  we  decided  in  Jimmu  v.  MeOarttr,  thw 
amount  of  the  bond  rested  In  the  discretion  of 
tbe  judge  or  justice  who  sined  the  dtation,  or 
allowed  the  tupemdeat,  ana  would  not  be  re- 
considered  here." 

In  this  CMS  the  court  did  look  toaee  whether 
Ui 


the  bond  was  euffldent  to  cover  the  iMSMprof 
its  or  damages  recovered  below;  but  dnaiM 
to  BTTfilTm  into  its  soffldency  tr   '*' 


Judge.  The  case  decides  nothing  as  (owbeib- 
er  such  nume  profits  wouM  be  recovoable  qd- 
der  tbe  bond  or  not.  By  the  English  Statou 
of  16  and  17  Car.  3,  cb.  8,  as  we  have  seen.  ib<7 
would  be  so  recoverable;  but  in  iic>6«rt«  T.  C'lHj)- 
er,  before  dted,  it  was  held  tbatonrsiataledcia 
not  provide  for  tbe  case. 

The  last  case  to  which  we  shall  refer  fa  Ihii 
of  Supani*an  v.  Kennic«tt,  lOS  U.  B.,  tM 
[SXVl..48e].  There  the  county  had  ginni 
mortgage  upon  its  swamp  lands  to  eecuie  an '» 
sue  of  bonds  bv  tlie  Mount  Vernon  BsibiMd 
Company,  lltu  mortgage  was  forecloeed,  unJ 
the  lands  woe  decreed  to  be  icjd  to  laiie  th 
amount  doe,  wbkh  was  ascertained  by  the  de 
oee.  The  counQr  appealed,  and  a  SMMnfAe 
Un..i  .^  «jn  niiA  ^._  — u«.i_^  >..  V.  ...j1_  Tk. 


brought  on  tbe  appeal  bond,  and  Judnnent  n' 
given  against  the  conn^  for  the  wbcSe  penshv 
The  Judgment  was  Inougfat  bete  by  writ  of  ei 


ror  (utd  reversed  on  the  ground  that  DO  damiie 
had  been  shown  which  could  be  recovered  oi 
theboiuL  The  damages  set  up  l^tbeplainlia 
were:  I,  the  interest  on  the  debt  whii^accnHi 
pending  tite  uipeal,whid)  exceeded  the  pmilr 
of  the  bond;  2,  thebaUnoeof  the  d«Mwtdd 
remaiited  nnsotiefled  after  tbe  londa  wen  mM 
which  laraelv  exceeded  the  bond.  WeheMilu 
ndther  <n  tLese  items  could  pnq>erij  be  « 
signed  as  damages  vrithin  the  meaning  of  tt 
condition  of  the  u>peal  bond.  In  that  esse,  i 
was  oliaerved  by  tne  court,  no  datm  was  nai. 
for  the  use  and  deleotion  <A  tbe  lands  pendic 
tlie  appeal,  except  In  the  way  above  staUd.  Tl 
debt  was  notthedebt  of  Wavne  County,  andi 
damage  could  have  resuhea  bom  the  slay ' 
execution  except  tbe  de^r  in  the  aale,  ai  i 
personal  judgment  could  nave  been  rmden 
against  the  couon  for  the  deU.  aitd  ot  oooi 
no  execution  could  have  been  tasoed  agaioEt 

This  case  does  not  decide  the  precdaetpieetii 
now  before  oa,  because  there  me  no  party  I 
fore  the  court  who  was  pereonaDy  Uable  for  t 
debt,  and  no  claim  was  made  for  intenoedu 
rents  and  profits,  or  ftn  use  and  detentioo  of  t 
land. 

In  view  of  the  outboridea,  thcrafon,  as  I 
as  they  go,  if  the  bond  In  the  preoent  case  b 
be  regoraed  as  importing  DOthlDgntofe  than  i 
bond  prescribed  f^  the  statute.  It  ts  dear  tl 
it  did  not  operate  as  security  for  tlte  osigt 
decree,  nor  for  the  ioterest  which  occxned  pei 
ing  the  appeal,  nor,  by  conseqpeDoe,  for  ' 
belance  m  these  amount^  or  attkcr  of  tht 
looceeda  of  t" 


after  a^^ying  tbe  p  _.      „  , 

-iroperty.  The  item  of  (SSOcosta  onpaid  by 


t  the  mortm 


jefendants  In  the  original  foredoaure  salt,  c) 


under  tbesame  head,  being  put  of  tbe  origi 
decree,  Upay  which  the  bnds  woe  ordcrH 
be  sold.  The  coi^  ground  of  recovery  upon 
bond  could  be:  1,  the  deiHeciattoa  oi  the  pt 


er^  In  market  value  pending  the  afmeol;'! 
its  deterioration  \is  wnsle,  tx  want  of  repair 
the  accumulation  of  taxes  or  other  bordou 


8,  the  tise  aod  detenHoo  of  tbe  latnwrty  n 
ing  the  anneal,  that  is,  tbe  rmta  and  ptnfi^ 
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4,  ihc  DOD-pajiiMDt  of  Ihe  coals  of  the  Appeal, 
Tliicb  aecnwd  In  tUf  court;  buttbespecUi  ver- 
dici  iloM  DOl  flnd  that  tbew  co«ti  were  unpaid. 
U  depceciatkm  In  market  value  can  ever 
be  bdd  aa  cauM  of  legal  damana  on  a  bond  In 
nrw.whldi  we  greatly  doubt.lt  cannot  be  done 
in  this  eaae,  because  it  la  foimd  bv  die  apecial 
TRdkt  that  ib«  proper^  considerabiT  Increased 
iB  nine  pending  tliBaMie«L  DeteriorBtion  bj 
VMM,  eta,  la  a  jvj  diflerent  matter;  but  Uiat 
ii  eqmUj  out  of  question  Is  iMs  case,  aa  no  de- 
■    ■  The  defeodanis  paid  tlie 


tuas  and  insuianM,  and  kept  tiie  property  in 

tmatr.    The  [nlncfpal  question  ' '^— 

BiDR.  Iberetore,  li.  whetber  the  i 


a  for  consider- 


We  have  seen  tliat  ereo  in  ejectment,  It  haa 
M  Inat  been  questioQed  by  thu  court  whetber 
ifce  bood  in  error  coven  rents  and  proflta 


be  tondosoreof  amoneage. 
K  ii  this:  in  ejectment,  tne  prop- 
is  In  question,  and  if  the  plaint- 


iff ksa  Ibeii^tt,  beisendtledto  Immediate  pos- 
«B(n  Hid  to  the  perception  of  the  rents  and 
troAta,  which  bdong  tohim,  and  for  which  the 
Vf«i1anC_in  poweaiaon  is  accountable 

'     ar,  or  dollar's  worth.  Is  so  much  of 

ITs  Liopeily  of  which  he  !■  deprived. 

joelstnieindower.  Bui  in  toe  case 
rf  a  BMrtoce,  (he  land  Is  In  the  natnre  of  a 
rialge;MxiUiiODlf  lh0iuiditKlf,theBpeclflc 
'.^a^  which  la  pledged.  The  rents  and  profits 
wc  BM  pledgeai  thej  belong  to  the  tenant  in 
|f  ■lasliiii.  whether  the  mortgagor  or  a  third 

^■  — ^  *^lminm   nt^jT  him,        TmS  iS    UOt    OHlV 

A*  wwKW  law,  but  it  Is  the  express  slatuin 
k*  e(  Nebraska,  wlilch  declares  that  "In  the 


=2K-' 


The  plaiotJS,  In  this  c 
o  the  rt 


po«- 

In  aaidi  a  caw,  until  llw  litigation  Is 
a^d.  k  dotii  not  mwar  (hat  there  must  be  a 
■ia.  er  •veo  that  llie  [dalntifr  la  enUUed  to  a 
Mk.  Th*  defendant  in  poaseedon  is  entitled  to 
Hd^m  ito  had  until  a  sale  is  made,  and  until 
•■  he  li  entilled  lo  the  rents  and  {ooflls, 
wUdi  bdosg  to  htm,  as  of  right  The  taking 
rfdwNaca  wd  proflts  prior  to  the  aaledoes  not 
hJatctlK  BDortgBgee,  for  thetimple  reason  thai 
tij  do  Bot  bdong  to  him.  Waste,  tluit  is,  de- 
nwkn  or  injuiy  to  (he  land  iuelf,  as  before 
AMd.  fe  HI  Injn^  to  the  mortgagee.  Itdimin- 
■  tha  value  at  the  pledge;  aM  for  such  in- 
I  doaht  be  ml^t  recover  on  the  appeal 
Olk^  delaiandona,  such  aa  occur  bj 
tt  nfMdiB,  accumulation  of  taies,  Area  not 
«a««d  if  feaaonahlB  insurance,  and  the  lilce, 
■ah Ml  III Ig 111  also  be  fah4y  covered  br  the 
Md.  Bat  perception  of  rents  and  pronta  i> 
•a  mialyHia'a  rCiht  until  a  flnal  deiermina- 
^wl  IM  lii^  loaell,  and  a  sale  made  a» 


fc-, 


execution  by  the  decree  of  foreoloenre  aod 
sale.  It  Is  notadecree  against  the  person,  and 
cannot  be  enforced  by  an  execution  s^nst 
goods  sod  lands  cenerally.  It  is  simply  a  de- 
cree for  the  sale  ol  the  lasd  mortgaged,  in  order 
thai  (be  proceeds  may  be  applied  to  the  debt. 
The  amount  due  is  asccrinioea  by  tbe  decree,  i( 
is  true,  but  only  for  the  purpose  of  dct«rmiulng 
the  amount  of  charge  on  tbe  land.  The  debt 
maybe  prosecuted  by  a  personal  action  agaiast 
the  debtor,  and  Ibla  may  be  the  defendants  in 
the  suit  or  Bomo  other  person  The  rule  of 
court  by  wbicli  a  personal  decree  may,  tn  some 
coses,  be  entered  up  agniost  the  mortgagor  foi 
Qie  residue  of  the  cfcbt.  aftei  the  pnx»ea8  aria 
lag  from  the  sale  of  tbe  land  have  been  applied, 
(a  a  recent  rule  Intended  to  obviate  the  necessity 
of  a  sepsralo  action.  Il  has  not  changed  tbe 
essential  nature  of  the  decree  for  foreclosure  and 
sale. 

It  often  happens  that  the  debt  la  not  fully  as- 
certained when  a  decree  for  sale  and  foreclosure 
la  made;  as  where  tlicre  are  many  outstandlns 
bonds  which  have  to  be  called  In  and  verified.  [3w^1  . 
The  sole,  in  such  cases,  Is  frequentlv  made  In 
advance,  and  the  proceeds  brouKht  into  conn 
for  dbtnbution  amongst  those  who  mav  appear 
lo  be  euUtled  thereto;  all  which  showa  that  a  de- 
cree of  foreclosure  is  a  very  different  thing  from 
a  personal  decree  or  tudgment  tor  tbe  debt. 

Aa  II  is  tbe  specific  thins,  the  land  Itaelf, 
and  not  tbe  rents  and  proflle,  that  constitutes 
tbe  pledge,  the  delay  of  sale  caused  by  the  ap- 
peal, as  before  Bald,  deprives  the  mortgagee  of 
no  legal  right.  It  may  be  an  Incidental  disad- 
vantage or  inconvenience,  but  in  our  judgment 
it  Isnot  alegaldamagocontemplated  by  toe  ap- 
peal bond,  Weareaware  that  acontrexy  view 
DOS  sometimes  been  taken  at  the  circuit ;  but 
upon  a  full  consideration  of  the  subject,  wa 
have  come  to  the  conclusion  now  expressed. 
The  chances  of  actual  deterioration  and  waste 
in  certain  claascs  of  property  are  so  great,  that  a 
bond  in  coa^idcrabfe  amount  may  well  be  re- 
quired; and  if  actual  deterioration  and  wssleso- 
perveues,  (be  amount  may  property  be  recov- 
ered. 

In  addition  to  ihoaeceneml  consideraliona,  a 
careful  exanUuatioa  oTthe  Hlh  Rule  will  show 
that  in  cases  like  the  present,  it  does  not,  in 
terms  atlcaat,  contemplate  setnirity  for  the  use 
and  detention  of  tbe  property  pending  the  ap- 
peal. The  words  are  "Indemnity  in  all  such 
cases  (where  the  property  In  controversy  nccee- 
sarily  follows  the  event  of  the  suit)  la  only  re> 
quired  In  an  amount  sulfldcnt  lo  secure  the 
mm  recotertd  tor  the  use  and  detention  of  the 

Sroperty,  and  the  costs  of  the  suit,  and  just 
amage*  for  delay,  etc.''  "Tbe  aum  recovered 
'or  use  and  detention,"  here  referred  to,  means 
he  sum  recovered  In  the  original  judgment  or 
lecree,  such  as  damages  and  rattru  profits  In 
jjectmcnt,  damages  in  dower,  and  replevin, 
etc,  and  the  phrase  "Just  damages  for  delay  " 
refers  lo  those  damage*  arising  from  the  dehy 

'— Td  by  the  prococdings  In  error  or  ap- 

ch  are  properly  a  legal  damage  lo  the 

Ked.  We  are  thrown  back,uierefon, 
ration  of  the  nature  of  the  particular 
case,  lo  ascertain  what  those  lecol  dnmagea 
properlyare.  Tbe  words  "use  anil  detention" 
do  not  assiat  ua,  aa  they  relate  to  a  eausa  of 
recovery  In  tbe  original  JudgmenL 

«tf  , 
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Tliere  ta  another  con^endon  which  relieree 
^  conclurion  which  we  bare  reached  from 
[395 1     utf  Bapposed  haidship  or  injustice  to  mort- 
gagees. Coortflof  eqiil^alwajB  have  thepow- 
er,  where  the  debtor  la  uisolveiit,  andthemmt- 

Sged  propertT  is  an  Insufficient  secuiit7  for 
9  debt,  and  lucre  ia  good  cause  to  believe  that 
it  will  be  wasted  or  deleriorated  is  the  hands  of 
the  mortgagor,  as  by  cutting  of  timber,  aufler- 
ing  dilapidation,  etc.,  to  take  charge  of  the 
property  bj  means  of  s  receiver,  and  preserve 
not  only  Uie  corput,  but  the  rents  and  profita  lor 
the  satiafaclion  of  the  debt.  When  justice  re- 
quires this  course  to  be  pursued,  and  it  is  resort- 
ed to  by  the  mortgagee,  it  will  give  him  ample 
protection.  There  is  no  necessity,  therefore, 
in  ordtT  to  protect  him  from  injury,  that  apar- 
tf,  in  order  to  have  the  benefit  oc  u'a  appeal, 
BDould  be  obliged  to  gi"'  securitv  to  account 
for  the  inleimediate  rents  and  profits  of  his  own 
property. 

We  have  devoted  so  much  sptxx  jo  a  consid- 
etation  of  the  prind^  question,  that  we  must 
dismiss  the  other  pomt  in  a  few  words.  The 
plaintiffs  contend  that  the  Irand  in  terms  re- 

Suires  the  defendant  to  respond  for  the  use  and 
etention  of  the  property  covered  by  the  mort- 
pip^duriDgihcpendency  of  the  appeal.  Aathe 
Judge  bad  no  authority  to  require  such  a  con- 
dition to  be  inserted  in  the  bonda,  and  probably 
was  not  aware  of  its  insertion  in  this  case,  and 
as  a  piutv  ought  not  to  be  deprived  of  his  right 
of  appeal  upon  the  (enns  wMch  the  law  pre- 
scribe,.we  should  be  veiT  reluctant  to  hold 
that  this  was  a  voluntary  bond,  knowingly  en- 
tered into  beyond  the  requirements  of  the  "lat 
ute.    We  should  rather  hold  that  it  was  drawn 

gr  attempting  to  copy  tiie  words  of  the  20th 
ule,  instead  of  following  the  statute,  and  in- 
advertently omitting  the  connecting  words.  As 
an  appcalbond,  or  bond  in  error,  is  a  forma]  in- 
strument required  by  the  law.  and  governed  by 
the  law,  and  has.  by  nearly  a  century's  use.  be- 
come a  formula  in  legal  proceeding,  with  a 
fixed  and  definite  meaning,  and  as  the  impor- 
tant rii^ht  of  appeal  is  greatiy  affected  by  it,  we 
think  that  It  is  not  allowable,  in  practice,  by  a 
change  In  Its  phraseology,  to  give  to  it  sn  effect 
rontrary  towhattbcalntutelntended.  Itwould 
be  against  the  policy  of  the  law  to  allow  such 
ilcvlatioas  and  irregularities  to  creep  in.  We 
think  the  rule  followed  in  some  of  the  IJtates  is 
[396]  a  sound  one,  that  if  the  condition  of  an  appeal 
bond,  or  bond  in  error,  substantially  conforms 
to  the  requisitions  of  the  statute.  It  is  sufficient 
lo  sustain  it,  though  it  contain  varintions  of 
language.aud  that  if  further  conditions  be  Guper- 
ad«kd,  the  bond  is  not,  therefore.  Invalid,  so  far 
as  it  is  supported  by  the  statute,  but  only  as  to 
the  superadded  conditions.  See,  Sandert  v. 
i»w«,3S:ew.(Ala.),109i  Gardentrv.Woodytar, 
I  Ohio,  170. 

We  are  aware,  as  shown  by  the  citations  on 
the  plaiotiffs'  brief,  that  official  bonds,  and 
bonds  given  to  the  government  for  the  purpose 
of  enjojing  certain  ofllces  or  privileges,  — ■' 
perhaps  some  others  subject  to  like  reason, 
often  been  sustained  as  contracts  at  con 
law,  voluntarily  entered  into,  where  they  have 
not  conformed  to  the  statutory  requirements, 
and  would  have  been  insufficient  and  ineffectual 


with  the  effect  of  an  ordinarj  appeal  bond,  (be 
""  operfyhave 

,  _.  mlKht  D 

tained  as  a  bond  at  common  Jaw,  or  on  tk 
other,  declared  utterly  void. 

Our  eonciiuion  it,  &ai,  a«n«  damaptoruiMK 
of  action  appearadl^  OieterdiettfOtejurf.itldd 
amid  authoriie  anulgmmlfor  w  ptmnt^t.  Oil 
judgment  of  the  Oireiit  Court  ti  '  ' 
and  i/ie  tavte  remanded.iBith  I'lW 
dur  judgment  f<fT  the  dtfendantt  bdow. 


1  the  gTOnod) 
on  which  it  is  based  in  this  case,  la  lo  wide  > 
departure  from  the  fonner  practice  in  siiaiUt 
esses,  and  is  likely  to  workao  much  injusticein 
future,  that  I  fe&l  it  to  be  my  duty  to  disKSi 
and  to  give  the  reasons  for  it 

I  am  at  a  loss  to  see  the  value  of  the  leanied 
search  Into  the  practices  and  precedents  of  the 
English  law  in  writs  of  snor  and  appeals,  tnd 
deem  it  only  necessary  to  tay  that  in  001  system 
the  right  to  a  writ  of  error  and  to  an  appeal  d^ 
penda  wholly  upon  statutes  granting  that  right, 
and  not  uponany  prindpleof  thecommonUn', 
nor  upon  any  power  in  any  court  to  review  the 
decisions  of  any  other  cour'  which  is  not  bIk 
tbe  creation  of  positive  statute  and  which  in  the 
courts  of  tbe  United  States  must  necessarily  de- 
pend npon  an  Act  of  Congress.  Bo,  also,  the 
mode  of  exercising  this  right,  the  conditions  on 
which  the  writ  of  error  or  appeal  may  be  had, 
and  the  effect  of  tbe  writ  on  the  progreea  of  the 
case,  are  all  prescribed  by  statute. 

A  striking  illustration  of  this  is  in  tbe  tact 
that  every  writ  of  error  or  appeal,  once  allowed, 
transferred  the  case  itself,  its  record,  and  all 
proceedings  under  it,  in  tbe  English  courts,  into 
the  reviewing  tribunal,  and  Irft  nothinr  in  tbe 
inferior  court  on  which  it  could  act.  The  Acts 
of  Congress  proceed  upon  a  wholly  different 
principle,  "niey  allow  a  party  to  lake  an  ap- 
peal or  writ  of  error.which  does  not  remove  the 
record  of  the  case  Into  the  appellate  court,  but 
which  may  be  beard  there  upon  the  tramtenTit 
of  the  record,  the  original  remaining  in  tbe  in- 
ferior court. 

Unless  Ibe  plaintiff  in  error  lakes  oth«-  steps 
which  the  law  prescribes,  tbe  court  which  reti 
dered  tlie  judgment  complained  of  can  proceer! 
to  execute  its  judgment  and  enforce  its  decrt-t 
in  favor  of  the  successful  party,  thou^  tite  cast 
be  pending  In  the  appellate  court.  In  fact,  un 
less  the  other  steps  mentioned  be  taken,  a  valk 
sale  of  the  property  of  plaintiff  In  error  may  In 
made  in  tbe  very  moment  in  which  the  ap'pel 
late  court  is  deciding  to  reverse  tbe  judginen 
on  which  it  is  sold. 

It  is  this  other  step,  then, which  the  party  ar 
pearing  may  take,  and  which  totally  suspeoa 
the  power  of  the  inferior  court  to  prooeed,  tits 
is  wholly  and  absolutely  slaiutoi^,  whidt  is  □ 
part  of  the  common  law  and  which  ia  here  fc 
consideration  in  this  case,  and  which  abouM  ) 
decided  alone  on  the  language  and  meauiiif;  < 
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lilt  rtcp  ii  the  glTlnx  of  ft  bond  which,  be- 
(UM  b  hM  the  «flact  of  mupending  the  action 
if  tlu  hferioT  cooiLia  called  a  «upenMi2«H  bond, 
*•  HalMT  to  Iha  effect  of  a  writ  of  tupenedea* 
ta  te  ^^HMi  iitw  from  tlie  nperior  to  the  Id- 


7  lustioe  or  lodge  ilgning  a  dtatloD  or 

tfttnor  ■hall,  except  in  cases  brought 

luiled  Statea,  or  t?  direciioD  of  aoj 

at  the  govemmeot,  take  good  and 

a*  aind  MaTa  execution, 


■J  writ , 

>p  br  the  Dniled  Statea,  or  t?  direction  of  anj 
rt-mi^if^iit  at  the  government,  take  good  and 
iddcm  aecniltT  that  the  plaintiif  in  error,  ot 
tk  mieIlaot,ahill  pnaecute  hia  writ  or  ^)peal  to 
clact,andif  he  fw  to  make  good  Ua  plea,  shell 
"  *  N  and  costs  where  the  writ  is 


«)j  where  it  ta  not  a  supMwifMS  as  aforesaid. 
&•  tho*  lUled  in  the  Reridon,  thb  iaw  Is  the  r»- 
nlief  the  Act  of  September  24.  1780,  sec  23 
[I  Sm.  at  Ik,  18],  and  the  amendment  to  that 
anicMbr  the  Act  of  December  12,  ITU.  ISlat. 
HL.  pages  84  and  404. 

It  bM  nerer  been  doubled  nnder  these  statutes 
Om  the  appealing  pai^  could  have  hiselection 
■>  MkoUa  writ  of  OTor  operate  aa  aauMrM- 
4Mt<K  not,  and  that  the  amount  of  security  to 
l»  dfot  woold  depend  verr  much  on  this 
(kace.  U  be  did  not  wish  to  stay  execution 
te  was  ooly  required  to  secnre  payment  of  tlie 
CMtodhaappeaL  If  be  did  wish  to  stay  eze- 
eaSan.  be  most  give  bond  to  answer  off  dam- 
sn  SB  widl  M  CMta,  so  that  both  the  cooditiOD 
«  the  bond  to  bo  gtven  and  the  amount  of  it 
■HdefMSidaa  the  effect  it  had  on  further  pro- 
fuiiiig.  ta  ibe  inferior  court. 

n*  il<«  [^■M  of  tUs  court,  and  the  practice 
tfAa  Judges  ondCT  it,  are  glren  with  reason- 
ilia  aeeon^  in  Ibe  tqiinioD  of  the  ma^ty, 
t>^  the  date  ef  the  last  of  these  Jatutes  uotil 
Ac  Btoption  of  Rule  20  of  this  court  In  1807. 
Tie  eaae  of  SMitr  Co.  t.  OooOytar,  decided  In 

ita  j^  •  Van.,  lu  m  u.  s.,  rvm.,  nsj, 

Md  SDow  dedded  pt»noiisly,  had  shown  great 
iffnMios  in  fmrting  security  ia  an  ezceai]Te 
mmm  ta  stay  ezecntlon  in  case*  where  but 
bA  itmmge  eotdd  accrue  to  the  qipellee,  be- 
t^H,  as  In  caae  of  proceedings  in  rem,  where 
tfesa  WM  BO  psaoual  UaUUty,  and  there  could 
h  M  kH  eooept  from  the  de^,  and  In  caaea 
rf  mengmt  fondosnrea,  where  there  could  be 
M«ttv  deciea  bat  for  a  sale  of  the  propetff. 
TW  icnit  waa  the  adoptton  of  the  29th  Knie, 
.a  «Wcb  tbe  court  unoertook  to  define  what 
^^ipa  wata  allowable  in  the  various  classes 
if  ossa  wbere  the  plaintiff  is  error  or  appellant 
«IMaad  a  st^  of  execution  or  «up«rst(tou  pend- 
B(  Aa  apiwaL  TUa  rule  was  intended  for  the 
la^Hce  <tf  (he  lodges  wboee  du^  It  was  to 
4PMTC  boada  in  upeals  or  writs  of  error.  It 
*M  Aa  euuAiuctton  of  the  members  of  the 
'  V  as  to  the  damages  which,  to 
H  of  cases  meoiioDed  In  it,  the 


, ._.    _7  for  Ua  false  clamor  to  the  party 

■  ho  baa  nnjnstly  delayed  after  final  judg- 
^■s  a^faMl  Urn,  for  only  final  Judgments  can 
b  savtcwad  IB  Ibis  coon 

Wm  two  «<  the  Jostioes,  who  paitldpated  fai 
^■ia^  lha«  rale  tn  which  all  concurred,  re- 
'  '  •rot tbem ctmcnr In  the  con- 
■  to  tt  by  the  majority  of  the 
te  n  Onob 


CMfiaaa.loMfc 
■haas ho  hadonji 


court,  nor  in  the  construction  erf  the  statute  un- 
der which  It  was  fiamed. 

Id  the  case  before  us,  the  bood  sued  on  waa 
given  to  suspend  an  order  of  sale  in  a  suit  to  foro- 
doae  a  mortti^.and  the  question  is,  whether  the 
bond,  which  Is  aubatantially  cMiformable  to  the 
rule  of  the  court,  coven  the  lental  value  of  the 
mortgaged  property  during  the  three  years  of 
delay  while  the  case  was  pending  In  this  court, 
the  mortcagi^  proper^  having  been  sold  for  a 
snm  much  below  toe  amount  of  the  debt,  tor 
the  payment  of  which  it  was  decreed  to  be  sold 
dunoK  which  time  the  mortgagor  was  in  posses- 
don  of  the  property,  whldi  was  a  public  hotel, 
and  the  Jury  find  the  rent  was  worth  $88,241.70. 

The  opinioD  of  the  court  Is  based  upon  two 
propodtions:  1.  That  the  mortgagor  bad  a  ri^t 
to  toe  use  and  occupation,  even  ^ter  condition 
broken,  until  Judicwl  sale,  and  was  not  bound 
to  tbe  mortgagee  for  their  value.  2.  That  the 
rule  does  not  make  soy  proTlslon  for  rent  pend- 
' — the  appeal. 


ingU 
1  d 


in  law  or  equity  to  the  possession  of  the  b 
gaged  property,  unless  it  be  so  expressed  in  the 
mortgage.  If  It  be  personal  property,  it  la 
ever}-d(ty  taactlce  for  the  mortgagee,  after  con- 
dition broken,  to  seize  tbe  goods  and  chattels 
~  bold  them  until  the  debt  be  paid,  or  to  sell 
tisfaction  of  the  debt  If  the  mortgagor 
refuse  to  deliver  posseadon  on  demand,  the 
mortg^ee  can  recover  it  by  replevin,  and  this 
is  of  Ion  done.  Bow  could  this  be  so  if  the  mort- 
igor's  rieht  to  posaesaion  remained  after  coo- 
OOD  broken? 

If  tho  mortgaged  property  be  real  estate  the 
immoQ  law  allowed  the  mortgagor  an  action 
!  ejectment  after  condition  tooken,  and  this 
.  ss  lormerly  the  usual  mode  of  foreclosure,  and 
is  rrtaloed  in  many  States  to  this  day.  Howcan  [MO; 
there  be  any  right  in  the  mortgagor  to  posses 
aion  when  this  right  to  recover  by  sn  araon  ot 
ejectment  belonn  to  the  mortgagee  T  Tbelwn 
rights  are  iocondstent  and  caonot  cooxisL  1 1 
Is  conceded  thatln  such  case  as  thepreaent  one, 
where  tbe  mortgaged  property  Is  insufflcfentto 
pay  the  debt,  the  mortgagee  has  tbe  additional 
-  nuitable  right  to  have  a  reodver  appointed  to 
ke  poaoMaion,  and  In  the  end,  if  necessary,  the 
rents  and  profits  will  be  appropriated  to  pay  the 
deficiency.  How  can  all  this  be  done  If  tlu 
mortgagor  has  the  ri^t  to  continue  in  possea- 
don  after  he  has  broken  the  condition  of  Us 
loortgaget 

The  truth  ls,the  idea  has  obtained  footing  hi 
practice  because  it  Is  eader  to  get  a  decree  and 


a  proper^  than  to  dispossesa  tin  mort- 
ngor,  aiid  hence  attempta  to  do  ao  are  rare. 
But  when  the  mortgagee  naa  pursued  the  former 


andobtdnedBlsorderof  sale— a  decree 

which  fi  Altai,  for  no  other  decree  can  be  i^ 
pealed  from — this  right  of  the  defaulting  mort- 
gasor  to  further  poasesdon  of  the  property, 
while  be  transfers  the  litigation  to  another  court 


and  protracta  It  for  three  veara.  Is  an  inequitable 
abstraction,  founded  ndtner  In  the  common  law 
rights  of  the  parties  nor  In  any  prindple  ot 
eqititatde  Jurisprudence.  The  whole  error  la 
founded  on  the  ideo  that  so  long  as  the  mort- 
gagor is  permittad  to  retain  posseidon  he  ia  not 
accouolaole  for  rent,  and  not  upon  the  cxM- 
ence  of  any  right  to  retain  possesaloa. 


yCoogle 


SuPBUoi  Court  or  thb  UnrKD  Statm. 


Aadao  theActofCoDgreMnTi;  Ifjron  wish 
lo  &ppe«l  thia  cue  to  auotber  court  and  go 
Ibroogh  another  trial,  inatead  of  appotntlDg  a 
teodTer  to  take  poesesdoD.  we  will  require  of 
70a  a  bond  to  secon  all  osma^  niflered  b; 
tbe  appellee  by  reason  of  the  delay;  and  u  be 
ii  endtled  to  luve  tbe  land  sold  at  once  for  bia 
debt,  or  to  hare  poaseealon  delireied  ao  tbat 
rents  and  profits  m^  be  appropriated  where 
Ihey  ou^t  to  go,  you  can  only  mepend  the 
operation  of  the  decree  by  gfvinK  such  a  bond. 

If  this  be  not  so,  the  groweat  in  justice  muat 
result  in  many  cases.  In  all  cases  of  insolvent 
mortgagors  tbe  Rule,  aa  construed  by  the  court, 
ofleta  &  strong  Inducement  to  keep  tbe  mort- 
gagee out  of  bu  money  as  long  as  possible,  with- 
out iutereat,  or  any  other  compensation  for  tbe 
delay.  An  {molveot  corporation,  a  railroad 
company,  for  InstaDce,  makes  default  In  its 
mortgage  bonds  which  amount  lo  twice  the 
value  of  the  woperty  mortgaged.  A  decree  Is 
obtained  for  its  sale,  and  before  a  receiver  can 
be  appointed,  the  directors  take  an  appeal,  give 
aanudl  bond,  little  mora  than  the  probable  costs, 
and  then  use  the  road  for  three  yean,  making 
millions  of  dollars  out  of  it  rith  which  to  pay 
debta  aubeequent  lo  tbe  morigage,  or  distribute 
among  interested  partiee.  No  more  striking  in- 
stance of  its  injustice  is  needed  than  the  case 
before  na,  where  an  utterly  Inaolvcnt  Corpora- 
ttoD,  with  a  decree  for  money  largely  In  ercesa 
of  the  value  of  the  hotel  mortgage.  Is  atayed  by 
a  bond  for  $50,000,  under  which  the  Corpora- 
tion receives  rent,  or  uses  the  property  to  the 
value  of  tSS,0OO,  while  they  litigate,  witbonta 
shadow  of  right,  in  this  court  for  three  years, 
and  appro{mate  thia  188,000  to  tbdr  own  use, 
and  are  not  held  responsible  for  this,  though  the 
bond  expressly  mentions  "<A«uw  and  d«t«nAvtt" 


..  iguage 

of  tbe  Rnle  ia,  that  in  such  cases,  mentioning 


amount  mffldent  to  secure  tbe  aum  recovered 
for  the  use  and  occupation  of  the  property,  and 
the  coats  of  tbe  suit  and  Just  damages  for  delay, 
and  costs  and  interest  on  tbe  appeal.''  That  tbe 
use  and  detention  here  spoken  of,  like  all  the 
other  class  of  damages  there  men^oned,  ia  snch 
as  may  thereafter  be  recovered,  la  aa  plain  aa 
that  the  delay  and  the  costs  and  Interest  are 
fucn  sa  follow,  and  not  auch  as  precede,  the 
decree.  It  is  senseless,  without  it  meant  this, 
and  such  has. been  the  practical  construction 
dnce  its  adoption. 

Not  only  u  this  true.  In  practice,  but  In  the 
leading  case,  construing  this  nile^OT  tbe  first 
tine,  of  JwwM  V.  MeXhrter,  21  WalL,  80  [S8 
V.  8.,  Trim  ,  oie],the  (M^  JtuHet  ekanxalj 
held  that  tbe  rent,  mentioned  in  tbe  Rule,  la 
that  accruing  after  the  appeal 

That  was  an  appeal  from  a  foreclosure  decree 
and  a  motion  for  addiUonal  security  In  this 
court  Hr.  PbiUlps,  toi  appellant,  In  support 
of  the  sofDdency  of  tbe  bond  cited  BcUrit  v. 
Oooper,  to  show  that  nothing  could  be  recovered 
forllieuseanddetention<H  the  property.  But 
the  OMtfJiatitt,  after  dting  the  Rule  Mrte- 
Urn,  said :  "  This  la  a  suit  on  a  mortgage,  and, 

ii8 


therefore,  under  this  Rule,  a  case  In  which  ibi 
judge  who  signs  the  citation  la  called  uikhi  lo 
determine  what  amount  of  security  will  be  mf- 
fident  to  secure  tbe  amount  ta  b»  reeowred  foe 


layand  costs  and  intereM  on  tbe  appeal. " 

Here  la  a  consbuction  of  the  Rule  by  a  umni- 
mous  court  In  a  case  where  tbe  pndseqnesttoD 
~as  presented. 

Tbe  deddon  of  the  court  In  this  case  oro- 
roles  it,and  establishes  in  its  plaoe  a  Rnk  whldi, 
in  many  cases,  must  work  Injustice,  and  io  do 
case  la  eqnilaUe ;  for,  in  tbe  langnwe  of  that 
Role,  leaving  ont  tbe  words  use  and  detentioD, 
thia  Is  a  necessary  part  of  the  other  worda,  "jail 
damages  for  tbe  delay." 

Mr.  JuftfM  Flald  concon  with  ma  In  thii 
Ussent. 

Troo  oopT-    Teat: 

James  H.  HoKanneri  Cterk,  Snp.  OonrU  O-  & 

ciied-m  u.  a,  an. 


DISTRICT  OP  COLUMBIA  F^.  At  Srr., 

a. 

CHARLBS   H.   ABHEB,  Admr.   of   E.  W. 

Dn  BoRB,  Deceased. 

(See  8.  a,  IT  Otto,  SlMat.} 

LunaUa,  «A«n  mag  bt  a  vilitem — qtualtem  fir 
covt — jiittUon  farjvTg — df/ixA'aa  ti6e»aOt, 
tvidtnet  a*  to. 


1.  A  lunatic  or  a  person  affected  with  li— iillj  ft 
ImlHlble  «s  a  witness  It  he  havB  anaoieot  uodv- 
aodinE  to  apprebend  tbe  obligation  of  an  oalb. 
Id  to  oecai^blaof  givlDsaaorreataooountotUw 
alter  vtaloh  be  has  seen  or  beard  tn  lefereooe  to 

E.  wbetbera  lunaUo  or  inaane  neraoa  bMauO- 


lieMTtrUiDseU.aodot  majtxia- 
wEo  can  Qwak  io  tbe  nature  and 


ir%e  bequenor  ot  aocidenta  ata  paitteolar  ^aea 
ll(oodeTldenoeof  KidaiiaoroDaaharBoCer;  aitdtD 
an  aotlOD  against  a  munlolpal  oonoraUon  toiecoT- 
Bf  dunacea  for  InJurlGB  received  irao  a  fall  tmuaed 
bv  a  defective  aldewallc,  proof  tbat  other  aootdeou 
-*  *■"  — —  obaiaotec  bate  been  frequent  ttaa«,ti 

[No.  878J 
Argvtd  Apr.  94,  SS,  1883.  XfteidedMiqf?,  1883. 


This  action  vras  brought  in  die  oomt  below, 
by  Du  Bose,  since  deceased,  to  recover  dainaga 
for  injuries  recdred  from  a  &1I  cauaed  \if  1 
defective  sidewalk  In  the  City  of  Waahington 
The  trial  below  having  resulted  In  a  veidici 
and  judgment  In  favor  of  the  plaintifl  fa 
910,<N0,  with  casta,  the  defendant  snod  oottliii 
writ  of  error. 

The  facts  of  the  case  are  fully  tt«t«d  liy  Uv 
court 

Jftwr*.  A.  G.  Blddla  and  Fnuaefa 
Hiller,  for  plalntiS  In  error. 

Ma»r».  S.  SheUsUMurger.  J.  Jf.  Wilton 
WiiNam  Bimen,  A.  A.  SlrMjr  and  C  E 
Armet,  for  defendant  in  arrar. 
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Jfr.J 


1  deUnred  the  opinloQ  of 


lUi  wM  an  action  tamcoTerdunAKCiforln- 
taite  ifcdTsd  t^  tlM  plalntUr*  lnl«atftte. 
Do  BoMt  frtNn  k  oU  csoMd  I7  >  defective 
ridewilk  fai  tbe  <^ot  Wuhlnrion.  In  1878, 
ihc  board  of  public  works  of  tbe  d^  caawd 
te  pad«  of  the  carriagew^  ot  Tblrteentb 
Blnel,  between  P  and  Q  Streets,  to  belowered 
HTNal  tetL  Tbe  dEttance  between  the  curb- 
Mooe  o(  ibe  caniaKewsT  and  tbe  line  of  tbe  ad- 
^nM  bandingi  was  Udrty-eix  feet  At  tbe 
Sbk  the  accident  to  the  deceased  occnrred.thls 
pnKlwirftheWwet  eidewalk  It  may  tie  termed 
M  ihd^iMlii  it  from  tbe  carriageway,  tlthoagfa 
taly  a  pnt  of  It  ts  ^ven  up  to  foot  pasMngen 


■  the  carriageway.  Bnt,  for  some  distance  be- 
joad  ttat  point,  tmly  twelve  feet  of  the  side- 
««Ik  wM  cot  down,  thus  kavlDg  an  abrupt  de- 
Btnl  of  aboot  two  feet  at  a  distance  of  twelve 
iatt  bom  tbe  curb.  At  this  descent,  from  the 
tIenMd  tD  the  lowered  part  of  tbe  ddewalk, 
Aoe  woe  ttaiee  steps;  bat  tbe  place  was  not 
fwded  siths  at  Its  side  or  end.  Nothing  was 
fheed  IB  warn  toot  passengers  of  the  danger. 
Oaftani^tof  Febniarr21, 1877,  Du  Bose, 
it  wugeon  of  tbe  united  States  Arr^, 


gin  tbe  Impairment 
in  Us  dealh,  wbidi  occuirrl  since 
AiaMtaow. 

Tla  f  iMsnt  actiofl  was  tor  the  injury  thus 
■■ataad.  He  was  himself  a  witness,  and  it 
^^  I  ■  f  |]  ft*om  t*ta  testimony  that  his  mind  was 
i&.  Hia  statement  was  not  always  as  dl- 
■sd  asd  dear  as  would  be  expected'from  a 
talk  fall  vigor  of  his  mind.  BtlU  it  wai 
taei*m«Bt  noranfaildligible,batevincedafull 
tavwlsdga  of  tbe  matters  In  nlatkni  to  which 
Naamilfjliia  A  pbystdao  of  tbeOovem- 
■■M  nus|iial  for  the  luane,  to  which  the  de- 
^Had  wMMkm  two  years  afterwards^  testdlled 
*■  ba  wia  aSected  with  acute  melancholy; 
*■  sumUImss  it  WM  impossible  to  get  a  word 
bia  k^a;  Ihat  his  memory  was  impaired,  but 
»  he  waa  able  to  make  a  substantially  cor- 
■a  itaMnanl  o(  tacts  which  transpired  before 
At  to}a(y  took  place,  though,  from  tbe  im- 
fsltm^  <tf  his  memory,  he  might  leave  out 
vme  important  part,  that  Ibere  would  be  some 
sasfasiaa  of  UeM  In  his  mind,  aod  that  be 
*<*M  act  ba  bdd  respooslble  for  any  criminal 
^  A  BbvrfdaB  of  the  Freedmen's  Hospital, 
■  sAn  M  deccaaed  was  at  one  time  a  patient 
AvUe  hjariei^  lestUed  to  a  more  derani    ' 

wt^t^  at  Us  iiiBd,  and  thai  he  was,  wi 

fasane.    He  had  attempted 

and  bad  stuck  a  fork  into 

nes.    Upon  this,  and  other 

diar  Import,  and  tbe  feeble- 

ibe  deceased  on  tbe  stand,  the 

~  Tttioested  tbe  court  to  with- 

~   flom   the  Jury,  on  tbe 

I* — 1^ farim- 

^   . - , .0  testl- 

TUs  tbe  ooan  refosed  to  do, 
Jorr  that  his  lesUmonj 


■Airfaat*  mder  him 
>■»  ■>■[■.  TUsU 
■i  ta^waed  Ihe  taiy  tl 


monymu 
Idetmgb 


condition  of  mind  and  his  Incapad^  to  lemen^ 
ber  all  tbe  drcumstances  which  nu^t  throw 
some  light  on  his  present  condition.  This  re- 
fusal end  ruling  nf  tbe  court  consUtule  the 
first  error  asrigned. 

Tberollogof  tbe  court  and  Its  instruction  to 
the  Juiy  were  entirely  correct  It  Is  undoubt- 
edly true  thai  a  lunatic  or  Inaane  person  may, 
from  the  condition  of  his  mind,  not  be  a  com- 
petent witness.  His  Incompetency  on  that 
ground,  like  incompetency  for  any  other  cause, 
most  be  passed  upon  by  the  court,  and  to  aid 
lis  Judgment,  evidence  of  his  condition  is  ad- 
missllfle.  But  luna<7  or  insanity  assumes  so 
many  forms,  and  la  so  often  partial  In  Its  ex- 
tent, being  frequently  confined  to  ixullcular 
subjects,  whilst  there  Is  full  Intelligence  on 
others  that  the  power  of  the  court  Is  to  be  ex- 
erdsed  with  the  greslEet  caution.  Tbe  books 
are  full  of  cases  where  persons  sbowioK  mental 
deraoKement  on  some  subjects  evince  a  olgb  de- 
gree ot  Intelligence  and  wisdom  on  otbera.  Tbe 
existence  of  partial  Insanity  does  not  undt  in- 
dividuals so  aOected  for  the  transaction  of  bud- 
neas  on  all  subjects,  nor  from  giving  a  perfectly 
accurate  and  lucid  statement  of  what  UMybave 
seen  or  heard.  In  a  case  in  the  Prerogative 
Court  of  Canterbury,  counsel  staled  that  partial 
insani^  was  unknown  to  the  law  of  Bnj^d; 
but  tbe  court  replied  that  if  by  this  was  meant 
that  the  law  never  deems  a  person  bothsane  and 
insane  at  one  and  Ibe  same  time  upon  one  and 
the  same  subject,  the  assertion  waa  a  traism; 
and  added:  ''If  10^  that  podllon.  It  be  meant 
and  intended  that  tbe  law  (d  ^gland  never 
deems  a  party  both  sane  and  insane  at  dUfeieot 
times  upon  tine  same  subject,  and  both  sane  and 
Insane  at  the  same  time  upon  different  subjects, 
there  can  scarcely  be  a  position  mote  destitute 
of  legal  fonndation,  or  rather  there  can  scarcely 
be  one  more  adverse  to  the  stream  and  current 
of  legal  authority."  Dtur.  Clark.  8  Addama, 
Eccl.,  78.  M. 

Tbe  general  mle,  thenfore.  Is,  that  a  lunatic 
or  a  person  affected  with  Insanity  Is  admisriUe 
as  a  witness  if  be  have  sufficient  understanding 
to  apprehend  the  obligation  of  an  oath,  and  to 
be  capable  of  giving  a  correct  account  of  the 
matiera  which  he  has  seen  or  heard  In  reference  [SS: 
to  tbe  questions  at  issue;  and  whether  be  have 
that  undentaitdlng  Is  a  question  to  be  deter- 
mined by  the  coiut,  upon  examination  of  the 
pai^  himself,  and  any  competent  wltneases  who 
can  speak  to  the  nature  and  extent  of  bis  Id- 
eaniW.  Such  waa  the  decision  of  tbe  Court  of 
Crlniina]  Appeal  in  England,  inthecase  of  Bt- 
gina  v.  BiU.a  Cox,  Cr.  Caa..  399.  There  tbe 
prisoner  bad  been  convicted  of  maaslaugbter: 
and  on  tbe  trial  a  witness  had  been  admitted 
whose  incompetency  tras  urged  on  tbe  ground  of 
alleged  insanity.  Hewas  apatlent  in  a  lunatic 
asyhim, under  the  delusion  tlut  he  had  a  number 
of  spirits  about  blm  which  were  continually 
talking  to  him,  but  the  medical  superintendent 
KetlflM  that  he  was  capable  of  living  an  ac- 
count of  any  transaction  that  happened  before 
his  eyes;  that  be  had  always  found  him  so;  and 
that  it  waa  solely  with  reference  to  Ibe  delusion 
about  the  spirits  that  he  considered  him  a  lu- 
natic Tbe  witness  himself  was  called,  and  he 
teetilled  as  follows:  "  I  am  fully  awaie  I  have 
a  spirit,  and  tw«mh  thousand  ol  tbem.  They 
anaotallmlne.    I  must  Inquire.    Icamrtten 

„,C,ooglc 


dift-sse 


SnTBsm  OousT  or  thb  United  BTATxa. 


Oct.  Tbx. 


I  Km.  I  know  which  are  mine.  Those  that 
ascend  from  my  stomach  and  mj  head,  and  also 
those  h)  my  ears.  Idon'tknow  how  many  they 
are.  The  fleah  creMes  ^trlts  by  thepalpftatioD 
ottbenervesandtheiiienmatics.  Allarenow 
1q  my  body  and  aiouod  my  head.  They  speak 
to  me  locessantly,  partlcuuily  at  night.  That 
spirits  are  Immorlai,  I  am  taught  by  my  religion 
from  my  childhood.  No  matter  how  faith  goes, 
all  live  after  my  death,  those  that  belong  to  me 
and  those  that  do  not."  After  much  more  of 
this  kind  of  talk  be  added:  "  They  speak  to 
me  instantly;  they  are  speaking  to  me  now; 
they  are  not  separate  from  me;  they  are  around 
me  speaking  to  me  now;  bat  I  can't  be  ft  spirit, 
for  lam  flesh  and  blood.    They  can  go  to  and 


an  oath:  "  When  I  swear  "  he  said  "  I  appeal 
to  the  Almighty.  It  is  perjury,  the  breaking 
of  a  lawful  oath,  or  taking  an  unlawful  one: 
he  that  does  it  will  go  to  hell  for  all  eternity. 
He  was  then  Bwoni,  and  gave  ft  perfectly  col- 
lected and  rational  account  of  a  transaction 
which  be  declared  that  he  had  witnessed.  He 
was  in  some  doubt  as  to  the  day  of  the  week  on 
[ftSS]  which  It  took  place,  and  on  cr06»«zamination 
said:  "These  creatures  indst  upon  it,  it  was 
Tuesday  night,  and  I  think  It  was  Monday;" 
whereupon  he  was  asked:  "  la  what  you  have 
told  us  what  the  spirits  told  you,  or  what  you 
recoUected  without  the  tpirltaf  And  he  said: 
"No;  the  spirits  assist  me  in  apn^ingcf  the 
date,  I  thought  it  was  Monday  and  they  told 
me  tt  was  Christmas  eve,  Tuesday;  but  I  was 
an  eye-witness,  an  ocular  witness  to  the  fall  to 
the  ground."  ThequestioowasieeerTedfOTtbe 
opiiuoo  of  the  court  whether  this  witness  was 
competent,  and  after  a  TeiT  elaborate  diacocmoo 
of  the  subject.  It  was  held  that  he  was.  Ohitf 
Juttiee  Camphdl  s^  that  he  entertained  no 
doubt  that  the  rule  laid  down  l^  Auvn  Parke, 
in  an  unreported  case  wbidi  had  been  referred 

,  to,  was  correct,  that  wherever  a  delusion  of  an 
Insane  diaiader  exists  In  any  person  who  la 
called  as  a  witness.  It  la  for  the  judKe  to  deter- 
mine whether  the  person  so  called  has  a  suffl- 
deat  sense  of  reli^on  In  his  mind  and  a  suffi- 
cient understanding  of  the  nature  of  an  oath, 
and  it  is  for  the  jury  to  decide  what  amount  <a 

'    credit  they  will  give  to  his  testhnony. 

"  Various  authorities  "  said  Om  Onitf  ,hutiee 
"have  been  referred  to,  which  lay  down  Uie 
law  that  a  person  Tutn  wmpot  mentU  is  not  an 
admissible  witness ;  but  in  what  sense  ia  the 
expression  wm  eotwo*  menUt  employed  I  If  ft 
person  be  so  to  sucli  an  extent  as  not  to  under- 
stand the  nature  of  an  oath,  be  is  not  admiss- 
ible.   But  a  person  subject  to  a  consideiftble 


very  material  evidence  upon  the  Bubjecl 
under  coDsideration."  And  the  CSief  Juttiee 
added  :  "  The  proper  lest  must  always  be— does 
the  lunatic  underaland  what  he  is  saving ;  and 
does  be  understand  the  obligation  oi  an  oath  f 
The  lunaUc  may  be  examined  himself,  that  Ui 
slate  of  mind  may  be  diacovend,  and  witnesses 
maybe  adduced  to  show  In  what  state  of  sanl^ 
or  msanity  be  actually  is ;  still.  If  be  can  stand 
the  test  proposed,  the  Jury  must  determine  all 
the  rest"  He  also  observed  (hat  In  a  lunatic 
asylum  the  patients  are  often  the  only 


of  outrages  upon  themselvea  and  otbcn,  and 
there  would  oe  impuni^  for  offenses  conunil- 
ted  in  such  places  If  the  only  persona  who  can 
give  information  are  not  to  be  heard.  Bam 
AUetson,  JvtHee  Coleridge,  Baron  Pbu  snd 
Jvitiee  Talfonrd  agreed  mh  the  COi^Jviut 
the  latter  obeerring  that,  "  If  the  propoeilioii 
that  a  person  suffering  tinder  an  insaiw  dda- 
slon  cannot  be  a  witness  were  maintained  to 
the  fullest  extent,  every  man  subject  to  tht 
moBt  innocent,  unreal  fancy  would  be  excluded. 
Hsitin  Luther  believed  that  he  had  a  penonal 
conflict  with  the  devil.  Dr.  Johnson  was  per- 
suaded that  he  bad  heard  his  mother  speak  to 
him  after  death.  In  every  case,  tbe  judge  mun 
determine  according  to  the  diinunstancei  iid 
extent  of  the  deluaioa  Unices  Judgment  sad 
discrimination  be  applied  to  each  particnkt 
case  there  may  be  the  meet  disastrons  codk- 
guences."  This  case  Is  also  found  in  tbe  dd  of 
Denison  and  Pearce's  Crown  Gases,  2B4,  where 
Lord  Campbell  Is  rroorted  to  have  said  that 
the  rale  contended  for  would  have  ezdnded 
the  testimony  of  Socrates,  for  he  had  one  spirit 
always  prompting  him.  Tbe  doctrine  of  thu 
deddOD  has  not  been  overruled,  that  we  ut 
aware  of,  and  It  entirely  dispoeea  of  the  qoeS' 
tion  raised  hero. 

On  the  trial, .:  member  cf  the  Uetrop«ditai 
police,  who  saw  the  deceased  fall  on  the  odt 
walk  and  went  to  his  assistance,  wi )  aslud, 
after  testifying  to  the  accident,  wbethtr,  whih 
he  was  on  his  beat,  other  acodents  had  hap 
pened  at  that  place.  Tbe  ciiurt  allowed  th 
question  against  tbe  objection  of  tbe  dly'acoun 
sel,  for  the  purpose  of  showing  the  condition  o 
the  street,  md  the  liabili^  of  otba  person*  ii 
fall  there.  Tbe  witness  answered  ibat  be  ha 
seen  peiBODS  stumble  over  there.  He  renoen: 
bered  sending  home  in  a  hack  a  woman  wh 
had  fallen  there,  -^  had  seen  aa  many  as  £i 
petsoDS  fall  there.  _  . 

The  admjstdon  of  this  te 


sa  error ;  the  point  of  the  objection  beinc 
It  tended  to  introduce  collateral  issQes  and  I 


thi 


would  be  tenable ;  but  no  dispute  w .  .  _  _ 
to  these  acddenta,  no  questioD  was  rused  aa : 
the  extent  of  the  injuries  received ;  no  poii 
was  msde  upon  them ;  no  recovery  was  aougi 
by  reason  of  them ;  nor  any  incnaae  of  dai 
agee.  They  were  proved  simply  ■■  circm 
stances  which,  with  other  evidence,  tended 
show  the  dangerous  character  of  the  aidewa 
in  its  unguftTOed  condition.  The  beqaency 
accidents  at  a  particular  place  would  seem 
be  good  evidence  of  ita  oangerons  durarU 
at  leaat.  It  ia  some  evidence  to  that  etfect.  P 
sons  are  not  wont  to  seek  toch  ^ftOM,  and 
notwHUngly  foil  htto  them.  Hse  dw  ctwnc 
of  the  place  was  one  of  tbe  subjects  of  inqu; 
to  which  attention  was  called  by  tbe  nature 
the  action  and  the  pleadings,  and  the  defea 
ant  should  have  been  prepued  to  ahow^  its  i 
chftiftcter  in  tbe  face  of  any  proof  bearing 
that  subject 

Besides  this,  as  publicity  was  neccBaarflr  pi 
to  the  accidents,  they  also  tecded  to  ibow  i 
the  dangerooB  character  of  the  locaKtj  < 
brought  to  the  attention  of  the  tity  vmh 
ties. 

In  QirfHloM  V.  nVmt.  11  Hmi  [MT],  wl 
107  C 


.,Coe>^lc 


Dimucr  or  CoLuimu  y,  Aaim. 


»>*  before  the  Supreme  Court  of  New  York, 
ill  in  Miion  to  recover  damngcs  for  injuries 
t KUiiued  bj  the  plaintlS  througli  the  oeglcct 
..(  lie  dljr  to  npftir  iu  lidewalk,  he  v 

•  ntoJ  10  iboir  tbat  while  tt  wiu  out  of 
rilitr  penotwhad  illMied  and  f&llen  on  the  walk 

•  iwte  be  was  Injured.  Itwu  objected  tbU  the 
iniimoof  praeeoted  new  issues  which  the  de- 
[cDiluit  could  not  be  prepared  to  meet,  but  the 
nnirtnU:  "  In  ooe  sense,  ercTj  tiem  of  leitl- 
wxir,  melerlal  to  the  main  issue,  introduces  a 
lev  Mue :  that  (■  to  say,  it  calls  for  a  leplj. 
In  DO  oUur  sense  did  tlic  icetimonf  In  question 
sake  a  new  Iebuc  lis  only  inipartaiice  was 
ibat  it  bore  upon  the  nukin  issue,  and  all  Icgitl- 
auc  lettimony  beariog  upon  that  issue,  the 
MTirJaut  was  required  to  be  prepared  for." 
TUscaaewasaflBrmod  br  the  Court  of  Appeals 
tf  Kew  Torfc.  all  the  Judges  concurring,  except 
■K-wbowaaabsenL    T4N.T.,608. 

n  acUoo  against  the  City  of  Chicago,  to 
_  J 1  reaulting  from  the  death  of  a 


tUcged  that  the  aeddent  bappcoMd  tij  reason  <3 
tki  B^ed  o<  tba  dty  to  supply  auffldent  li^ta 
b  swble  penoas  to  avoid  such  dangers— the  Bu- 
praae  Coort  of  niloola  held  that  it  was  compe- 
nt  Foribe  plaintur  to  prove  tbat  aootbetpeiMQ 
ksd.  BBder  Ibe  «une  cucumslances,  met  with  a 
■teOaraocidenL  Olt«v»*-i^wen,4SI11..168. 
To  tkc  objection  that  the  evidence  wa«  Inadmls- 
^Ue,  the  court  said :  "  The  action  was  based 
tfem  tbe  nogligeoce  of  the  dtv  in  falling  to 
(icp  the  bridge  properly  Ugbtco.  If  another 
rnoB  had  met  with  a  rimiW  fate  at  the  same 
^ea  Md  Iron  a  Ukb  cause,  it  would  tend  In 
■TlT  Orroi. 


show  a  knowledge  on  the  part  of  the  dty  that 
there  was  inattention  on  the  part  of  thdr  ^enbi 
hnving  charge  of  tlie  bridge,  and  that  they  had 
failed  to  provide  proper  means  for  the  proteo- 
tioD  of  persons  croa^ng  on  the  bridge.  As  it 
tended  to  prove  this  fact,  it  was  admissible  ;  and 
If  the  appellants  had  desired  to  guard  asaiust 
its  improper  application  Lv  the  jury  they  should 
have  asked  an  instruction  limiting  it  to  iia  legll- 
ImAte  purpose." 

Other  casee  to  the  sam«  general  purport  might 
becited.  Sw.Aagtutav.MnfenfilOt^.^-.HouM 
Y.Mste^.UnCoaD.MliCaliini'w.Barifbrd.ai 
Id.,SJ;l)arUncr.Watnureland.53H.H..40U 
ma  Y.S.S.  Oo.,  U  He.,  488;  Sent  v.  Zi'norfiv 
82Tt,S»l:I>e^T.XOTMrv,74Ind.,S20.  The 
above,  however,  are  suffldenl  to  sustain  the  ac- 
tion of  the  court  below  in  admitting  tbe  teeti- 
mony  to  which  objection  was  taken. 

Jvdffm^Ttt  lifflrmtd. 

nua  aapj.   Test : 

James  H.  ICeEeOD^.  Oerk,  Sup.  Ooiut,  D.  & 
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WT  D.  a.  I-S.  27  I..  98B.  UNITBD  STATBS  T.  BBIfl  ST.  00. 
iBtanwl  iwraMUk —  Under  act  of  1866,  tudnc  D  per  cent  at  te- 

tatMt  paid  by  lartnga  banka,  the  tax  la  callectibls  irtthont  aaaaaa- 

■nt  beliw  nutda,  p.  2. 
iiro«>v«d  to  PolaoB  ▼.  Dnitad  Btatea,  21  IM.  ST.  arrnendab 
ladgBunt.—  Where  debt  Is  aa  obllKatloii  to  par  >■  earrmcT  at 

equal  valna  wttii  coin.  If  ttiere  le  no  difference  In  ralne  betweoi 

cola  ud  eaRaiic7<  a  (eneral  indfmeDt  (or  amotint  due  la  aoBlcluil, 

UT  D.  &  a^O,  27  L.  SM,  BHBBT  T.  PALUBR. 

Appeal  and  «rror. —  Party,  br  accepting  moner  erdered  ts  bo 
paid  Him  and  admitted  due  bj  oppoatte  party  la  lower  coixt,  la  not 
•Mopped  to  proaecate  a  writ  of  error  to  reveroe  raeh  Indgment,  p.  8. 

BealBnned  in  Tyler  v.  Bliea,  4  N.  Dak.  SS2.  DO  Ajn.  BL  B«p.  aoS, 
CI  H.  W.  470,  State  T.  Oentral  B.  B^  21  Ne>T.  176,  28  Pac  zas.  Seals 
T.  Lswla,  48  Obk)  St.  22S,  1  N.  B.  Stt.  GonstmctloD  Oo.  t.  tyVtH 
M  Or.  60,  82  Pac.  760,  ud  HoitUb  t.  Oarland.  78  Ta.  2B4,  237. 
Otad  and  ^Indple  applied  In  Bcynea  t.  Dumoat,  ISO  U.  8.  8M, 
S  L.  H6,  9  &  Ot  407,  holding  receipt  of  remalnlog  boadi  and 
■oaey,  aftR  the  satisfaction  at  declared  Uena,  does  oot  take  away 
rlfht  of  appeal;  GlUUlan  t.  McKee.  ISS  U.  S.  812.  W  L.  MS,  16  a 
Ot  •;  boldlnc  acceptance  of  awarded  share  ta  speda)  tnad,  does 
aot  wkIt*  rl^t  of  appeal  from  decree  denylnc  ahaie  ta  genenal 
faad;  Worttatncton  t.  Beeman,  63  U.  8.  App.  Ml,  dismissing  writ 
if  ener,  wbera  Judgment  satlsfled  wsa  dlstinot  from  the  one  far 
wUck  writ  was  iHaed;  Tallsfeno  t.  First  Nat  Bank,  71  Ud.  21T, 
17  AtL  lOM,  boldinc  receipt  by  principals  of  part  ot  recelpta  oC 
aaaatborlMd  sale  la  not  walrer  of  right  to  demand  balance;  Oar- 
Me  ▼.  OarHsle,  96  Ulch.  181,  W  N.  W.  674.  boldinc  P»ny  accepting 
taaeOts  of  decree  cannot  qneatloo  Jnladlcttiw  aC  MorL  See  IB 
Am.  M.  Bap.  210.  Dota. 

Otodngnlsbed  In  Ballnad  v.  Unmy,  B7  Kan.  708b  <T  Fiae.  8M, 
i>*alBlng  allowance  of  set-off  against  mmiey  Jndcmant  ban  error 
tereeerae  IL 

OMrta.— Sapreme  Ooort  has  JwtadletloD  where  Kata  e««rt  r»- 
ftaas  ta  glee  sOsct  to  valid  Jndgment  of  a  Federal  aaart  9-  % 
441 
I'.  8.  Motes  107  U.  S.  27  L.  ed.  622—100  p. 
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143  Borfeu  v.  SeUsmaiL  107  D.  S.  20-33 

fnod;  6i«TCr  T.  Finrot,  04  Fed.  S44,  qnerr,  wbether  d«CTe«  cui  b« 
tmputctMd  tar  perfnrr;  DaTia  t.  DaTla.  72  Fed.  84.  SO  D.  S,  App. 
BS,  ttvhlliif  Federal  eonrta  cannot  permit  equitable  defenses  f» 
lecal  acflam:  Dentoa  t.  Baker,  98  F^ed.  50,  refnalns  to  annul  Jndg- 
meat,  when  defendant  waa  gxtilty  of  Ucbes:  Piaber  r.  Fielding,  67 
Oooa.  Ill,  K2  Am.  at  Rap.  278.  M  AU.  TIT.  82  L.  B.  A.  341,  and  B., 
tt  li  no  defenae  to  action  mi  Jadgment  that  action  waa  brongbt 
wbco  defendant  was  about  to  leare  foreign  conDtrr;  Hoaa  t.  Banta, 
MO  iBd.  US,  S4  N.  B.  see,  holding  aqnlt?  vlU  not  enjohi  Jadgmrat 
wben  party  haa  an  adequate  remedy  at  law;  Barton  v.  Baddyffe, 
US  Han.  280,  2i  N.  H.  876,  refDatag  relief  wbere  no  egnllnble  de- 
hme  waa  dladoaed  by  tt>e  answer:  Mate  t.  Snperln  Oonrt,  8  Waah. 
M,  S0  Fae.  448,  nfosint  to  modify  a  decree  of  toredoaore;  SnTder 
t.  Blnriiait,  20  Oolo.  4M,  tt  Pae.  412,  argnendo. 

IndgnuBt  of  Supreme  Ooort  itt  DIatiict  of  OolnmMa,  refnsinf  « 
Mw  trial,  can  neither  be  rovlewied  In  apellate  oonrt.  nor  made 
■object  of  collateral  attack  elsewhere,  p.  17. 

m  V.  B.  20-88,  2T  L.  369.  BIIHOaSS  T.  8BLIGMAlf 

Oorporatlona. —  Undtr  Hlasonrl  ttatnte,  proTldlas  that  atock- 
Mdera  ot  a  dlaaolred  corporation  are  peraonally  liable  for  Its  debts* 
acept  executota,  etc,  and  peraoos  b<ridlns  atock  as  ooUateral  ■» 
nrltr,  persons  to  wbom  etock  of  oorporatlon  Is  pledged  aa  ctdlateral 
•ecnrit?  by  the  oorpomtton  Itaelf,  are  not  liable,  thontrh  certlflcatea 
taned  to  ttwm  are  abaolnte  on  their  face,  p.  28. 

BeaiBrmed  In  Uirion  Baring  Assn.  t,  Sellgmaai,  02  Mo.  BBS,  838, 
1  An.  St.  Bep.  TT8,  779,  U  S.  W.  eSL  Approved  In  Nat  Fonndrr, 
ale  Weeks  t.  Oconto  Water  Oo.,  68  Fed.  1012.  holding  that  parties 
beeane  abstrtnte  owners  ot  stock,  and  were  liable;  Sturtevaot  t. 
Nat.  Foandrr.  etc.,  88  Fed.  618,  80  D.  S.  App.  246,  one  acquiring 
dtte  to  stock  thnragb  one  not  liable,  la  not  liable;  State  t.  Bank 
tf  New  England,  70  Minn.  402,  68  Am.  8L  Bep.  Ht  78  N.  W.  154, 
lader  atatate^  holding  one  peraonaUr  ItaMe,  who  held  stock  aa 
Mcnrtty.  Sea  1  Am.  BL  Bep.  4S8,  S  Am.  St  B^  866,  and  68  Am. 
•L  Bep.  548.  note. 

DIsangnlslied  In  Ba^er  ▼■  Tyler,  48  Ho.  App.  204.  In  absence  ot 
•tatala,  one  hiHdtng  stotA  as  collateral  sectuitr  will  be  Uabte  to 
alls;  Fourth  Nat  Bank  t.  FrancUjn,  120  U.  B.  7SS,  80  U  829, 
T  B.  Ot  TOS,  where  State  statnte  provides  a  special  remedy  ta 
afore*  BabOlly  of  stockholder.  It  alone  can  bo  noed. 

ODvpoaatlaBS.— Holders  of  stock  as  colhitenU  securtty  are  not 
estopped  from  claiming  to  be  trustees:  and  hence,  not  liable  for 
eerpetate  debts,  1^  being  represented  and  voting  at  stoAholdenT 
■eetlnfa.  p.  S8. 

Beafflrmed  In  Colon  Saving  Aaan.  v.  Settgman.  92  Ho.  MO,  Ml, 
•a  648,  1  Am.  St  B^  T79.  760^  781.  782.  15  S.  W.  681,  6SS.    Af- 
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44$  Burgess  v.  Seliguum.  107  D.  &  20-88 

Tu  Uatn  T.  Sftnker.  148  111.  5S2,  S9  Am.  St  Rep.  201,  86  N.  A 
631,  29  L.  B.  A.  870.  Oltod  and  prlntripto  a/ppUtA  In  LonlBvllle,  «te., 
B.  R.  T.  PKlmea,  100  V.  &  2fiT,  27  L.  996,  8  8.  Ot  201.  boldlof  F«4- 
ttal  conrtB  not  bound  by  State  dedaloiu  u  to  whether  there  vas  a 
contTBct;  aibwii  t.  hjon,  IIC  D.  8.  44«.  20  L.  442,  6  8.  Ot  1S2, 
Mdliv  stai^  Jadfment  In  ejectment  in  PennsylTUila  la  not  cencln- 
drc  tn  United  Ettatea  coorta;  Meriweam  t.  Hahlenbnti  Oonrt,  120 
0.  8.  SBT,  80  L.  flB4.  7  B.  OL  Offi,  tcOawing  State  dedaloB  aa  ta 
enaoiaatlon  of  a  tribunal;  German  Bank  t.  FrankHn  Co.,  128  0.  8. 
t8&  82  L.  524.  9  8.  Ot  163,  foUowtng  decision  at  State  court  mada 
befon  bgnds  were  laaued,  conatnilng  the  statute;  Detroit  v.  0«- 
bone,  ISe  U.  B.  600,  84  L.  262,  10  8.  Ct  1018.  local  lav  u  to  right 
to  recoTer  fnm  mnnldpaHty  for  Injuries  doe  to  defect  tn  sidewalk. 
Is  binding  on  Federal  courts;  Lomides  t.  Huntington.  1D8  TT.  S.  19. 
88  L.  OlS,  14  S.  OL  760.  following  settled  Bt&te  mlea  as  to  form, 
tltl^  and  special  defenses;  Bslkam  ▼.  Woodstock,  etc.,  Oa.  164  V. 
a  188;  88  L.  SS7,  14  S.  Ot  1014,  btllowlng  State  dedalon  aa  to  wben 
Bktnte  of  pwcrlpdon  began  to  be  operatlTe;  Barber  v.  PIttsbDrgh, 
etc,  B7-.  lOB  U.  B.  100,  41  L.  038.  17  B.  Ct  491.  f(«o«rlng  estab- 
Utbed  rule  as  to  constructloii  of  deed;  Hartford  Ins.  Oo.  t.  Chicago; 
Mc  By..  ITS  U.  B.  108;  ftrflowlDg  St&te  decision  on  qnesHon  ot 
Hatntory  ]a,yr;  Dundee,  etc.,  Trust  Co.  t.  Parrtsb,  11  Bawy.  96,  24 
hd.  aoo,  (iritowlng  state  dedelon  on  constltntlonallty  ot  mtvtgaj* 
lax  law;  Wheeler  t.  Sexton,  84  Fed.  US,  considering  aale  of  laad, 
ndar  a  power;  Eeoknk,  etc.,  E.  Go.  t.  County  Court,  41  Fed.  806, 
UO;  where  question  was  not  directly  decided,  a  rule  of  property  ts 
Bst  wtablMied;  Chicago,  etc..  By.  t.  Stabley,  62  Fed.  385,  27  U.  B. 
Ifp.  1ST,  toUowliw.  wltbln  a  State.  Its  construction  of  a  stntnt* 
tt  aaother  State,  thougb  adrerse  to  the  construction  there;  Byma 
r  Kanaaa.  etc;.  B.  Oa,  61  Fed.  616;  22  U.  a  App.  220,  24  L.  R.  A. 
m.  and  Btaun  v.  Board  of  Oommtaaloners,  66  Fed.  4T9,  following 
State  construction  of  stntnle;  OockrlU  v.  Woodson,  TO  Fed.  754, 
foltowing  State  decision  aa  to  effect  of  conveyance  directly  to  wife; 
PcmaylTanla  Ufe  Ins.  Oa  t.  Mechanics,  etc.,  Tmet  Co.,  T2  Fed. 
4Ut  87  U.  B.  App.  0B2,  88  I..  B.  A.  S7,  and  u.,  construing  statute  as 
Is  materiality  of  repreaentadona  to  Insurera;  IioalsTlUe  Trust  Oa 
*.  Clndnnatl,  73  Fed.  730,  following  Stale  constrnctlon  of  stntnta 
aa  Is  powers  and  UabWtleB  of  mnnlclpallty;  Andrews  t.  Nat  Foun- 
diy,  etc.  76  Fed.  171.  46  D.  S.  App.  2S1.  36  L.  B.  A.  IDO.  tdlowlng 
trat  State  decision  construing  statute;  Byan  t.  Staples,  76  Fed.  727, 
40  IT.  B.  App.  42T,  Jioldlng  that  single  State  decision  upon  the  «u» 
■on  law  doca  not  establish  a  rule  of  pnq»erty;  Oerman  Ins.  Oa  t. 
Mttiwing,  78  Fed.  flOO,  foUowIng  State  construction  of  code  aa  to 
ksulng  of  municipal  bonds;  First  Nat.  Bank  t.  HItcEell.  84  Fed. 
•C  fonowlng  Btate  decisions  on  conflict  of  laws;  Stone  t.  Perkfan. 
K  Fed.  818,  holding  that  Hlssonrl  swamp  lands  are  held  In  trust; 
8tpwart  T.  Uotrls,  80  Fed.  292,  60  U.  8.  App.  661.  fcdiowing  StaCs 
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decisions  u  to  rutea  at  arMeikca  In  legal  aetloo;  Bdiad 
LnmbM  Oo.  v.  Barlow,  M  Fed.  SS6,  Balkbun  t.  Woodsts 
Co.,  48  Fed.  652,  U  L.  R.  A.  2SS,  Perln  t.  Ifegflfbeo.  SS  1 
6  n.  S.  Avp.  348,  Flon  t.  Anderson,  87  BM.  18T,  Hesrl 
Brldcn.  7S  Fed.  SI,  44  D.  &  App.  674.  Oentrftl  Tnut  Go.  t.  ( 
etc.,  B7-.  82  Fed.  5,  12,  Independent  Dtat  t.  Beftrd,  88  Fed. 
Sui  Dtego  Flnme  Oo.  t.  Soutber,  90  Fed.  MS.  61  U.  S.  A 
kU  followlDg  State  declslonB  aa  to  powers  of  Irrigation  coi 
under  the  statutei:  Baford  v.  Kerr,  00  Fed.  fil4,  02  C.  8.  A 
following  State  dedflluu  wblcb  conatltiite  a  nile  of  propert: 
Gamp,  91  Fed.  760,  foUowInK  State  dedslona  aa  to  rlgbt  of 
to  bare  exemptlom  set  aside:  Ellaabetfa  t.  Central  B.  R.,  ( 
L.  407,  22  AtL  49.  holding  prevlona  constmctlon  not  btndlni 
■tatutee  differed;  Conatmction  Oo.  t.  Township,  40  S.  C 
B.  E.  572,  iH^lng  Federal  decisions  constmlng  State  stntn 
bbiding  on  State  courts.  Olted  in  Oomstock  t.  Tracer,  M  V 
and  OrannlsB  t.  Oberokee  Township,  47  Fed.  429,  argnendo^ 

DIstingalshed  In  Bolles  r.  BrlmOeld,  120  V.  B.  7SS,  7M 
7SS,  7  S.  GL  787,  738.  btridbtg  Federal  ooort  ooold  exetviM 
dependent  Jadgment  as  to  ralldltr  of  cnratlTe  statntes. 

Oonrta.—  Federal  courts  are  not  bonnd  bf  State  court's  c 
tloa  ot  statnte,  made  after  and  contra  to  decision  by  Glrcul' 
wbere  contracts  and  transactions  hare  been  eirt««d  Into 
Judicial  constructlwi,  pp.  88.  84. 

R^JSrmed  In  ForsTtb  t.  Hammond,  71  Fed.  468.  84  V. 
D52,  Styker  v.  Board  oC  Commissioners.  77  Fed.  Ci80,  40  U. 
688.  and  Bartholomew  t.  Austin,  8D  Fed.  866.  S87,  52  n. 
629.  Approved  In  Glty  of  Detroit  t.  Detroit  Ry.,  95  Fed.  ST 
Ing  to  postpone  bearing  In  order  to  await  decision  ot  Stat 
Nat  Foundry,  etc..  Works  t.  Oconto  Water  Co.,  68  Fed.  IOC 
Ing  Federal  court  cannot  reverse  Its.  decision  so  as  to  affec 
of  parties.  In  order  to  conform  to  subsequent  State  decision 
rllle  Trust  Co.  t.  Cincinnati,  76  Fed.  801,  803,  47  D.  S.  J 
OKsar  ▼.  Capell.  88  Fed.  427,  and  Jones  t.  Great  Bouthe 
Hotri  Oo.,  86  Fed.  378.  all  holding  State  decision,  construli 
statute,  not  bindbig  upon  Federal  courts,  where  TaUdlty  of  i 
executed  prior  thereto  Is  affected. 

Dlstlngnlsh^d  In  Marbury  t.  Kentncky.  etc.  Land  Oo., 
SSe,  22  D.  8.  App.  267,  holding  State  dedelon  controls,  thov 
after  decision  of  GIrcntt  Court  was  entered,  but  before  a  d 
distribution.  • 

Courts.—  Where  law  has  not  been  settled,  or  In  questlona 
eral  commercial  law.  or  when  contracts  have  been  entered 
when  no  decision  of  State  court  has  been  made,  Federa 
maj  adopt  their  own  Interpretation  of  State  statnte.  altboai 
courts  may  subsequeotly  adopt  a  dltFerent  one,  but  will 
wards  an  agre«nent  with  State  courts,  p.  84. 
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Bcafflrmed  In  BoUlns  t.  Lake  Oonnty,  M  Ped.  846.  ApptawtA  ta 
foUawlsg  Supreme  Court  cue*:  Puis  t.  Btnrler,  147  XJ.  8.  Ml. 
27  L.  420,  2  S.  OL  714,  rafualnc  to  follow  State  dedelon,  irtiffe  to 
•la  ea  would  OTerrnle  uniform  dedilons  ot  Uila  coort;  naab  t. 
Cona  lOe  U.  S.  STB,  27  L.  968,  S  8.  Ot  208,  fallowloK  BUte  ttiterpi«> 
tatloD  of  BtatQt^  tn  eult  to  tmtarce  the  Uabllltj  In  amOier  State; 
Count;  Commra.  t.  Tommej,  IIG  V.  8.  127,  29  L.  307,  5  S.  Ct  82&, 
refnalDg  to  accept  b4  coDclnfllve,  an  opinion  delivered  after  the  rlgfa1> 
of  tbe  parttea  had  became  flied;  Liverpool,  etc^  Oo.  t.  Phenlx  Ins. 
Co..  129  D.  S.  44S.  82  L.  768.  9  8.  Ot  472.  not  followtaii  State  de- 
clatona  aa  to  sUpnlatlon  relleTlns  carrlnr  from  neKllgence;  Ran* 
dolpli  T.  Qnldnlck  Oo..  135  D.  B.  463,  34  L.  201,  10  8.  Ot  667,  liMdlii* 
Ing  towardn  dedslon  of  State,  where  liisolT«<nt  resided,  as  to  validity 
of  aMtffnmeut:  Olark  t.  Sever,  1S9  V.  8. 117.  8S  Ij.  97,  11  S.  Ct  47S. 
FedenU  courts  hare  eqnal  Jurisdiction  with  State  conrta  to  deter- 
uiId«  nuesttoiDa  of  geoeral  law.  but  lean  towarda  aa  agreement  wUh 
ritate  rule:  Ulller  t.  Ammim.  14fi  U.  B.  423,  86  L.  761.  12  a  Ot 
866,  following  decision  of  State  court  boldlng  ordinance  valid; 
Huntington  t.  Attrill,  146  U.  S.  683,  36  h.  1133,  13  S.  Ct  234,  wbetber 
State  statnte  Is  penal  la  to  be  determined  hj  court  caHed  upon  to 
enforce  it;  BaMmMe,  etc..  B.  a  T.  BaoA  149  D.  S.  872,  873,  ST 
L.  776.  778.  13  8.  Ot  915,  916,  refusing  to  be  bound  by  State  deda- 
lons  on  qneatlon  of  fellow  aerrant;  Folaom  v.  Nfuet7-«lx,  169  V.  B. 
634.  40  L.  288,  IS  S.  Ot  ITS,  hddtng  statnte,  notwithstanding  State 
decision,  to  ba  valid  aa  to  bmtda  lasned  before  that  dedakxi;  Ohl- 
••aso.  etc.  By.  v.  Solan,  160  U.  8.  187,  42  L.  692,  IS  B.  Ot  290,  hold- 
ing liability  of  carrier  a  qneatlon  of  general  law.  Approved  In  fol- 
kuwlng  caaea,  at  Clrcttit  and  elsewhere:  tn  re  Wo  Lee,  11  Sawy. 
437,  boldlng  Circuit  Oourt  should  not  overrule  State  Judgment, 
where  there  Is  reasonable  ground  for  doabt:  Tbe  City  of  New  Bed- 
rotd.  20  Fed.  62.  holding  decision  at  court  wttbin  that  district  should 
be  followed;  Bvey  v.  Mexican,  etc..  By.,  SI  Fed.  802,  62  U.  S.  App. 
135,  hoidlng  decision  of  State  court  not  controlling  on  questloa  ot 
iQteniatloaal  ctHnity;  Veuner  v.  AtcUaon.  etc.,  R  Co.,  28  Fed.  587, 
boldlnc  State  decisions  Interpreting  statute  granting  poiwers  on 
a  corporation,  while  not  concluelve  on  Federal  courts,  are  not  per- 
suasive: JohnatoD  V.  Western  Union  TA  Oo.,  83  Fed.  864,  deciding 
at  tta  own  discretion,  ttablUty  of  telegraph  company;  New  Orieani 
Water  Oo.  v.  Bonthem  Brewing  Co.,  86  Fed.  835.  ttrilvwlng  SUte 
dedalon;  Bo— all,  etc,  Oo.  v.  lAmb,  49  Fed.  774.  holding  decree  In 
Scate  court  wna  a  bar  to  anit  in  Federal  conrt;  Bank  ot  Bdgefldd 
V.  Farmen,  etc,  Mfg.  Co.,  52  Fed.  108.  2  V.  8.  App.  282,  IB  L.  B.  A. 
VA  boldlng  that  notice  of  eqnlUea  la  a  question  oC  genetiU  laiw; 
FarmwB'  Nat  Bank  v.  BnttMi  Mfg.  Oo..  62  Fed.  193.  6  D.  8.  App. 
312,  IT  L.  B.  A.  6S7,  holding  Federal  courts  Should  give  weight  to 
State  decisions  on  matters  of  general  law;  Pleasant  Twp.  v.  Xtnt 
Ina.  COm  188  U.  B.  78,  94  L.  807.  U  8.  Ot  21T,  and  Ohlsolm  v.  CsIbm, 
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Z9Q,  when  lat«  State  declsloa  tmpatn  a  mle  ot  pi 
Eonrt  vID  exercise  Its  own  JndgmeBt;  Hsninn  t.  H 
Co.,  ST  Fed.  S02,  refnsloc  to  follow  State  canatnic 
to  limitation  of  acUons;  Trnman  r.  Weed,  87  Fed. 
p.  428,  rejection  of  State  decision  wm  not  prereot  tt 
r  Federal  conrts  to  existing  rights;  WHstn  v.  Ward  I 
Ted.  882.  refnslng  to  follow  later  State  decision  adi 
ed  title;  Uashattan  Life  Ins.  Co.  t.  BroaKUtos,  101 
U.  880.  8  S.  OL  lot.  Tod  T.  Kentnckjr,  etc,  Land 
PbllUps  T.  HardlDf,  TO  F«d.  4T1,  84  D.  8.  App. 
.  SIS,  Federal  cotirts  are  not  bound  bj  State  dech 
aw;  Netrport  etc,  Co.  t.  Howe,  S2  Fed.  888,  8  D.  I 
Jones  T.  Great  Bontliem,  etc.,  Hotel  Co.,  79  Fed.  4' 
to  follo'w  State  decision  affecting  prior  rights;  Unli 
ates,  79  Fed.  589.  48  D.  8.  App.  2S1.  40  !>.  B.  A.  0B», 
SSate  eonstrnctlon  of  common-law  mlea  of  eridei 
EftEFtem  Building,  etc.,  Assn.  t.  Bedford,  8S  Fed. 
a  TSlld  contract  non-enforceable  In  State  eonrt; 
t.,  Co.  T.  Nat  Bank,  SS  Fed.  811,  refusing  ts  folloi 
apon  qnestlon  of  general  law;  Speer  t.  Ooiint7  Ot 
rao,  80  v.  8  App.  87,  refusing  to  toOow  State  JudM 
I  of  statute,  wbere  tbere  wus  a  Judicial  constroctlMi 
to  autborlse  contract;  Anderson  v.  Santa  Glaia,  lH 
J.  635,  6  8.  Gt  416.  and  Ooler  t.  Board  <rf  Oonnnrs.,  '■ 
islnf  to  foUivw  later  decisions  wbere  bonds  wwe  t 
decisions;  Loeb  t.  Trustees  of  Columbia,  91  Fed. 
Federal  conrts  will  not  give  a  retroactlTe  effect  t 
i;  In  re  Camp,  91  Fed.  748,  foUo^ng  State  dedston 
partner  to  bare  exRuptlons  set  aside;  Dygert  r.  Ti 
ist  Co.,  04  Fed.  91B,  refnslng  to  follow  State  dscli 
absence  of  statute;  In  re  Uorgaa,  —  Colo.  — ,  8S  Fa 
decision  of  Utab  not  binding;  Greenwood  t.  West] 
[13,  80  Fed.  676v  holding  Fedenl  conrts  bound  b 
B  to  powers  and  liabilities  of  municipalities;  Btlli 
VBt,  4S  La.  Ann.  8S8,  19  So.  928,  In  absence  of  perUi 
Ircnit  Court  could  construe  State  statute.  Cited  In  I 
lo.  <r.  Houston,  44  Fed.  450,  without  particular  atH>Uci 
^Bbed  In  Porsytb  ».  Hammond,  IflB  V.  8.  510;  62( 
8.  Gt  670,  671,  holding  matter  of  t»rltorlal  bonndi 
IpoUtr  Is  local;  Wade  t.  TtaTis  County,  174  U.  8. 
10,  wbere  dei^slona  which,  after  Issue,  tlwerw  dout 
rere  followed  bT  decisions  supporting  them;  Westen 
T.  Foe,  64  Fed.  12,  and  Sanford  t.  Poe,  89  Fed. 
pp.  S7S,  where  Olrcnlt  Conrt  declared  statute  vol 
irt  wpbaU  It.  Federal  court  In  case  InTolTlng  ns  pil 
hts,  mnst  toUaw  8tate  decision. 
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Itr  n.  8.  SS-O,  27  L.  370.  TnBNBB  ▼.  1U.BTLAND. 

flMiwiw  trt  at  HuTlaad  at  186t,  prortdlng  tor  tba  ta^M- 
tloa  of  tobacco,  ud  ■tamplnr  of  bosBbeAda  Id  b«  ablppod  ont  of 
tlw  Stota,  la  not  In  rltdatloB  at  artlciv  In  OoDaUtatloa  aa  to  kopeat 
or  dndaa  placed  on  oxporta,  or  aa  to  poww  ot  Ooagnm  to  recnlato 
eonuB^rco*  p-  4S. 

Apprared  In  OnacMta  Packet  Oo^  t.  Albeo,  121  U.  ■.  447,  80  L. 
m,  7  8.  ot  900,  nphiridlng  ordinance  Impoalng  wbarface  at  ao  mndi 
per  ton;  OoTlnrton,  etc,  Brldfo  Oa  t.  Kentucky,  IM  U.  S.  211,  8S 
L.  900^  14  &  Ot  1089,  boldlns  State  could  not  resnlate  bridge^ 
wUeh  waa  an  Inatroment  ot  commorce;  Pat^aeo  Onano  Co.  t.  Nortb 
GaroUna.  ITl  D.  8.  SSe.  U  B.  Ot  866;  upbohllng  act  for  InapectlaB 
•(  tetUlxers;  In  re  Bartter,  89  Fed.  650.  boldlng  natnte  excludlnc 
neat  to  be  Invmlld;  Patapsco  Ouano  t.  Board  of  AKriraltnre,  52 
Fed.  6M.  090,  eoCL  boldlns  State  can  provide  tbat  certain  articleo 
ehall  not  be  Mid  wltbln  Ita  llmlta  wlthoat  Inspection,  and  place 
Aatxe  thereof  upon  seller;  Jamleson  t.  Inffian.  etc^  00  Co.,  128  Ind. 
t7»,  ZS  N.  H.  84.  12  L.  R.  A.  660,  apho)dln«  Uwa  rcfulatlnf  tbe 
tranaportatloa  of  natural  saa;  State  t.  Goal  Co„  41  La.  Ann.  473,  47B. 
•  So.  224,  boldins  statute  requiring  tbe  lospectloo  of  a  commodity 
to  secure  a  proper  ■easuFement,  Is  an  Inspection  lair;  Bagg  v.  Rait 
road.  109  N.  O.  282,  26  Am.  St  Bep.  672,  14  8.  B.  80,  14  L.  B.  A. 
B97.  nplitddlnc  statute  penallzlns  ralhoad  for  a  failure  to  sblp 
rrol^t  within  fire  days;  Tcdgbt  t.  Wiigbt  141  U.  8.  66,  SS  L.  688^ 
11  S.  Ct  6C7,  arguendo.  See  25  Am.  8t  B«p.  886,  888,  and  ST  Am. 
8t  Bep.  352,  068,  notea. 

Oommarea. —  Maryland  act  ot  1864,  for  InspecUoD  o(  tobacco,  and 
■tamping  of  hogsbeads.  It  an  lupectlon  lav,  tbougk  no  pnTMon 
la  made  for  opening  tb«  package  and  examining  Its  contenta  p.  48. 

Approved  in  Bowman  t.  Oblcago,  etc.,  By..  126  D.  8.  488.  81  L. 
706,  8  S.  Ct  700.  holding  sUtute  forbidding  common  carriers  to  bring 
tatozlcatlng  liqnora  Into  the  State,  without  a  certlflcate,  etc.  to  be 
taraUd:  Ldsy  r.  Haidln,  USU.  8.U8,S4Ii.lSS,I0B.Ct68a, 
koUlng  statnle  (oifelddlng  sale  of  Uqnor,  Invalid  as  applied  to  orlgl- 
■al  packagea. 

Oosnmwea. —  Obarg*  of  oalago  tai  act  of  Maryland.  1864,  prortd- 
tog  tor  Inapectlcm  of  tobacco,  la  an  Inspectloa  duty,  wttUa  the 
mranlug  of  the  Constitution,  p.  80. 

Approrad  In  Qyatar  Poiko,  «tc,  of  Maryland,  81  Ved.  m,  bohHng 
Tsasria  OBSd  by  Maryland  to  Miforee  its  Bahatr  laws,  are  Uabl*  to 
la^aetlaB. 

qiMiiffifM  —  Query,  whether  It  is  not  esclDslTsly  the  prorlnce  at 
Oiiiigiiiss  to  dedOe  wbetber  a  chorgs  or  duty,  nader  aa  Inapoctloa 
law.  Is  «r  Is  not  excesslTe,  p.  6B. 
Vot.  X  — 29 
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Olted  Id  Patapaeo  Onano  Oo.  t.  Nortli  Carolina,  171  U.  8.  ■ 
8.  OL  864. 

OommarM.— A  State  inspeetloB  lav  may  valldlr  nquln 
bogaliMd  at  tobacco  to  be  brongtat  to  a  Btate  warebonae,  p.  B 

Mlecellaneom. —  Olted  in  People  v.  Oompagirie  Qen.,  etc,  107 
<l,27Ij.S84,2&Gt68.and  Pata««co  Onano  Oo.  ▼.  Boa 
Acricnltnre,  Ei2  Fed.  eoe,  rctfurlns  te  note  collecting  anUKHM 
Inqiectlon  lawi. 


107  IT.  B.  BB-OS,  27  L.  SSS,  PBOFLX  T.  OOUFAaHta  GBNlll 

TEANSATLANTIQUH. 

OoBuime*.— fitaitate  of  N«ir  Tcrk  of  ISSl,  leTTtng  tax 
upon  erer;  alien  pasBcnger  coming  on  a  veMel  mm  a  f«elfn 
tiT.  and  making  reesri  liable  for  same,  la  a  regnlaUon  nt  com 
and  void.  p.  60. 

Approved  in  TnuurpMtatLoii  Oo.  r.  Parkenbnrg,  107  U.  8 
700,  27  L.  688,  SSS,  2  S.  Ct  741,  744.  npholdlng  onUnaoce  pn 
lag  rates  of  wbaifage;  Head-Moner  Gaaee,  112  TJ.  B.  KBS,  28  I 
S  8.  Ct  2D1,  aarmiug  21  BUtcbf.  464, 18  Fed.  188,  ta<ridlng  per  • 
lIceoM  tax  on  vem^E  twinging  alien  mmeagers,  la  a  tegnlatl 
commerce;  Wnneeota  t.  Barber,  186  V.  S.  S19,  84  L.  458,  10 
SB4,  boldlng  Invalid,  atatnte  requiring  stock  to  tw  Inspected  i 
tbe  State  before  meat  can  be  s«rid;  Tolgbt  t.  Wrigbt,  141  U. 
8G  li.  6S&,  11  B.  01  8S6,  holding  Invalid,  Virginia  statute  nq 
tbe  Inspection  of  floor  broogbt  from  other  States;  Pet^  r.  P 
etc..  Steamship  Oo.,  16  Fed.  846,  holding  Invalid,  statute  req 
payment  of  flftj  cent*  for  each  passenger  inspected;  Lonirrlllc 
K  Oo.  T.  Gommlsslon  of  Tennessee,  19  Fed.  711,  boldlng  In 
statute  attempting  to  regulate  mtes  for  transportntlon  of  good 
persons  from  tme  State  to  another;  dissenting  opinion  In  lie 
Hardin,  135  U.  S.  147.  84  L.  146,  10  S.  Ct  68S,  majoritr  b< 
invalid,  statute  forbidding  sale  of  liquor  In  original  package* 
27  Am.  BL  Bep.  549,  660,  not*. 

Oommeree. —  Inspection  lavs  only  opiate  upon  personal 
ftrt7.  nor  are  tbe  worda  "  Importn  and  expnia  "  appUcabla  t 
bnman  beings,  p.  61. 

Oommerca. —  An  Inspection  Is  sotneUiIng  wbldi  can  be  ■ 
Idlsbed  by  bxAlng  at,  or  weighing  ot  mea«nring  tbe  tUng  to 
epected,  or  applying  to  It  at  once  some  crucial  test,  p.  62. 

Approved  in  Hospea  v.  O'Brien,  24  Fed.  147,  npboldinc  a 
tor  tbe  Inspection  ot  loga;  Robertaon  v.  HcQongb,  118  Ala.  1 
So.  S97,  litridlng  Invalid,  act  antbwlElng  State  andltor  to  ap? 
district  Inapector  of  olL 
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laMTMh^  A  state  cmnnot  m&ke  a  Ikw  desired  to  niM  moneT 
ipcat  puip»«,  datect  crime,  ete^  bj  tevxlng  a  tu  on  fontgn 
nnU,  taupedloa  latr,  caUlng  It  ao  tn  flu  Utl*,  p.  S8. 
mrti  In  DooAld  t.  Scott.  74  Fad.  881,  holdlof  Stata  law  tor- 
V  kaeplDf .  etc..  of  anteated  Uqni»a.  Invalid  aa  applied  to  OaM 
ram  ottter  Statea. 

.  B.  84-68,  2T  L.  8SS,  tTNtTHD  STATBS  T.  TBI.LBS. 

alona. —  Goncreaa  baa  rlgtit  to  glre.  wltUiold,  dlatrilnith  ar 

a  poiatOQ.  at  Its  dlacretloD,  p.  68. 

rored  In  FMable  t.  United  Statea.  IBT  U.  8.  166.  U  L.  601; 

Ot.  S88,  npticridtnc  ixw  fwblddlng  agent  proaacntkir  dalm  lot 

0  to  receive  more  than  |10  aa  fee. 

alona.—  Party  recelrlng  pension  nnOer  apodal  act,  bald,  Mt 
atltled  to  «M  under  rabaeqnent  senera]  act,  p.  e& 

,  8.  m-ai,  ST  L.  S91.  onsHDta  t.  laibd. 

Mai  and  error.—  Wboi  gatnlrtiees  In  a  Ubd  bi  peraonam  are 
d  to  par  tmtA  Into  coort,  aod  llbellant  afterwarda  obtalna 

1  decree,  witli  award  «tf  ezeentl<»  agalnat  tbe  rnnd,  tba  llist 
la  Intorlocntorj,  and  only  tbe  last  can  be  appealad  tnm. 


alraltf. —  Final  decree  of  acqnttU  aod  reatWutlen  to  onlr 
iBt,  detwmlnea  only  qaestloo  of  pilae  or  no  prlae^  and  not  tbe 
■  tbe  proper^,  and  anotber. person,  condncOnr  Qie  defenae  In 
'  of  claimants,  wltboot  dladoalnf  bis  own  title  nnder  a  blD 
B  froin  claimant,  la  not  eatopped  to  cooteat  dalmanf  a  ttUe  to 
lOMit  anit,  bronfbt  by  tatter*!  creditors,  p.  84. 
rorad  In  Hobba  t.  McLean,  IIT  U.  B.  680,  29  L.  946,  6  8.  OL 
otdlnc  partlea  not  estopped  br  their  declaraUona  In  Oonrt  of 
1.  from  aettlni  np  tbelr  Interest  In  this  mlt 
»lIaneona. —  Olted  In  In  re  Lonlsrllle  Dnderwrltera,  UH  D.  & 
B  L.  see.  10  8.  Ot  S88,  and  Tbe  L.  B.  X-,  88  FM.  20B,  a  case 
punishment  leems  to  bare  been  treated  aa  In  lien  of  pei^ 


.  &  8B-89.  2T  L.  828,  BOHMIDT  T.  BADOBB. 
toma  dntlaa. —  An  enactment  that  duty  on  ale.  ete..  Aall  be 
cb  per  gallon,  doas  not  exempt  aame  flrom  an  addMonal  dntr 
r  botUea,  p.  89. 

fflrmed  In  H«rm  t.  Stepbanl,  106  U.  8.  107,  109,  27  l*.  6881 
S.  OL  806,  810.  and  Uerrltt  t.  Park,  108  D.  &  11%  17  L.  M6b 
n.  SIO.  Approred  In  United  fiUtea  t.  Dlckam,  78  Fed.  t8«^ 
&  A()p.  470.  b(«dlnr,  under  act  of  U04,  c^lactor  OMUiat  «M 
of  bottlea  to  the  Talae  of  (Incer  ale. 


,dbyG00gIe 


V 


itOTijCr.  8.  90-102  NotM  oo  V.  6.  Heports. 

107  U.  B.  90-07,  27  L.  S6T,  HALL  T.  MACNSALSl. 

Patanta.—  Bale  sad  tise  oC  solid  cooteal  Ixriti  ki  two  mfi 
Kit  »ci«w-tlir«ftde,  bt^d  to  coasUtnte  a  use  and  sale  of  ti 
OOTcmd  by  claim  8,  of  HalTa  lmpro*«inent  tor  aafe  doa 
■eraw  threads  od  bolta,  p.  96. 

Approved  In  Smith,  etc.,  Co.  v.  Sprarae,  I2S  D.  S.  208,  81 
S  S.  OL  130,  holdlDg  claims  void  beci^Be  tf  prlw  uae;  BrnBh 
dit,  182  D.  6.  49,  83  L.  250.  10  a.  OL  4,  bcddlnx  tavalid,  pa 
bmworements  lo  electric  lamps;  Root  t.  Third  Avenue  R. 
n.  B.  22T,  88  L.  961.  13  S.  Ot  lOS.  holdlDf  there  waa  sncl 
use  aa  to  d^eat  patent;  Campbell  t.  Mayor,  47  Fed.  fil7. 
patent  not  defeated  where  another  person  sold  a  torm  at 
ventlan  without  his  knowledge;  Delamater  t.  Heath,  58  F 
20  n.  S.  App.  14,  holding  relBBDe  InTalld,  because  ct  prto 
use;  dlsaentlnK  opinion  to  The  Diiren  Well  Cases,  IB  F 
majority  holding  that  two  years'  limitation  apptlea  to 
public  nse,  with  or  without  consent  of  Inventor;  Bachns  r.  B 
llfi  U.  S.  436,  29  L.  422,  6  S.  Ot  232.  without  parUcntar  app 

Patanta.—  There  h)  no  Invention  in  adding  to  the  solid 
bolt  of  safe  doors,  a  screw  thread  of  the  cored  conical  bolt. 

Approved  In  Thompson  v.  Bolsseller.  114  V.  8.  11.  29  L. 
OL  1048,  and  Pinnace,  etc.,  Co.  v.  Fergnstm,  119  U.  8.  331 
406,  T  S.  GL  884.  holding  there  was  no  Invention;  Bort  v.  Ev 
U.  8.  859,  88  L.  asi,  10  8.  Gt  897,  holding  that  an  extended 
tton  tft  an  original  Idea  Is  not  an  Invention;  Fond  dn  Lac  Oi 
May,  1S7  U.  8.  408,  34  L.  718.  11  S.  OL  102,  holding  Invalid 
for  Improvement  In  construction  ot  prisons;  Wright  v,  Tn 
ISS  U.  8.  Bl'SO  L.  67,  15  S.  OLv4,  holding  combination  of  cyl 
guide  wUb  trough  In  that  machine,  not  a  iratentable  In 
Leonard  ▼.  Lovell,  29  Fed.  814,  holding  Im^wement  In  c 
tlon  of  refrigerators  void  for  want  of  norel^. 

107  V.  S.  08-102,  27  L.  413,  GBBBN  BAT,  BTIXL.  R.  R. 
UNION,  ETC.,  CO. 

OorporatloiiB. —  A  contract  beyond  the  poweia  of  a  cor] 
will  not  support  an  action  against  IL  But  whatever,  nn 
charter  and  general  laws,  may  fairly  he  regarded  as  Inddi 
Its  objects.  Is  not  prohibited,  p.  100. 

Aivrored  In  Penn  Oo.  v.  8L  Lonla,  etc,  R.  R.,  118  U.  8. 
L.  91,  8  S.  OL  1102,  and  Oregon  Ry.  v.  Oregonlan  By.,  180  I 
82  L.  841,  9  8.  CL  412,  ttaldtng  company  could  not  lease  Its  i 
nances  and  franchises:  Central  Transp.  Co.  v.  Pullman,  e 
189  D.  a.  46.  35  L.  64,  11  S.  OL  483,  holding  nltra  vires  com 
which  aleqilng-cu  company  leaaed  all  Its  cats,  etc;  Fort 
etc  Oo.  V.  Smith,  etc  Co.,  IBl  D.  S.  801,  38  L.  169,  14  8. 
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ag  taad  cwnpuiT  cwnid  incur  llabllltr  In  resvect  to  secorliif  . 
r  flKlUttes  for  tranMt;  Unlmi  Fsc.  By.  v.  Ctalcsgo,  etc.,  Ky- 
id.  S28,  10  n.  B.  A.pp.  B8,  holding  railroad  could  contract  to  fill 
Setweai  It  and  another  lln«;  Safety,  etc..  Wire  Co.  t.  Majw, 
mL  387,  42  U.  B.  Apfi.  64,  In  action  od  executory  contract  by 
iratlon,  defendant  can  set  tq)  ultra  tItcbi  Central  Tmat  Oo.  ▼. 
aboa,  etc.,  By..  87  Fed.  821,  tKddinc  validity  of  mortrace  can- 
e  challenged  by  rabseqneiit  nKHtgagee.  naleaa  abecdntaly  votd; 
la.  ate.  Co.  T.  Shne,  104  OaL  881.  48  Am.  St.  B«p.  109,  87 
1044.  holding  kaae  at  public  francblte  to  be  void;  Rhorer  t. 
leaboro,  etc,  Oo.,  —  Kf.  — ,  44  8.  W.  449,  to  bold  a  corporation 
Mitikct  to  pay  divldenda  on  stock  of  anotber,  petKKHi  mnst 
nt  prOTMona  In  cbarter  atitborislng  Bome;  P«filey  t.  An- 
SB    He.    280^    27    AtL    U9,    21    L.    R.    A.    «»,    boMlng 

Wrea  contract  of  mnnltdpaUty  to  tK  toU;  Sntro,  ate., 
r.    Htnlng    Co.,    19    Nev.     132.    7    Pac.    278,    holding    con. 

to  advance  money  tor  conatmctlon  ot  tasnel  was  wltbln  the 
cd  powera  of  a  mining  corpor&tkm:  State  t.  Lincoln  Tmst  Oo.. 
[o.  S92,  48  8.  W.  600.  holding  truBt  corponitloa  had  no  anthority 
Delre  money  on  deposit,  npoo  which  no  Intereet  li  allowed,  to 
id  out  on  demand;  Stocktoo  t.  Oenlral  R.  R.,  GO  N.  J.  Eq.  OS, 
1.  969,  17  L.  B.  A.  103,  holding  ctvporatlon  cannot  dlapoae  of 
at  Ita  franchise  neceaBary  to  fulfill  lU  obligation  to  the  State; 
ware  CSol  t.  UanofactDrlng  Co.,  66  Tw.  150,  24  S.  W.  17,  22  L. 

807,  and  n.,  holding  that  loatdvent  corporation  cannot  conTey 
sTerred  credltort;  Noel  t.  City  ot  San  Antonio,  11  Tex.  OIt.  App. 
IS  a  W.  266,  toldlng  eatonwl  cannot  be  ^tplted  to  an  nltm 
contract 

llroad  antborlaed  to  carry  paaaengers  and  tranaport  freight 
Id  ttt  Unaa,  and  to  mn  ateunboata  for  that  pnipoae,  may  hire 
iboat^  eftJiar  by  trlpa  or  aeaaon,  to  carry  paaaengera  and 
It  Ib  connacdtui  witli  1£>  own  bnaloeea,  and  gnaraatee  their 

camlnga,  p.  101. 

prored  to  Baltv^j  Ooa.  t.  Keoknk,  ate.  On,  181  D.  S. 
tt  I-  162.  9  S.  GL  774,  opboldlng  contract  to  pay  for  nao  at 
■  with  which  railroad  la  connected  by  Interrenlng  roada;  ?■■• 
'.  AtchlaoD.  2S  Fed.  SSS,  holding  railroad  conld  pnrchaae  eon- 
ig  road  In  anotber  Stote;  Tod  t.  Kentncky,  ete..  Land  Oo.,  (7 
61.  and  llart>nry  t.  Kentncky,  etc.,  Co.,  62  Fed.  S4B.  SH,  IS 

App.  287.  holding  land  oompany  baa  powar  to  lake  nack  In 

to  ■eevn  eonatmctlon  of  railroad;  Pearaall  v.  Oreat  NortbwB 
n  red.  SOT,  S88.  hiding  right  of  cooaoUdatloo  Indodaa  right 
ika  agraaiiMBt  for  littorcbange  o(  traffic:  Safety,  etc.  Wire  Oa. 
lyor,  n  Tad.  868,  tt  D.  8.  App.  64,  bidding  maanfactorlng  eot>- 
loB  coaM  not  oontraet  Air  constmctlon  of  ayatem  of  nnder- 
4  wiring  iB  atraato;  Oaotral  Tmet  Oo.  ▼.  Oolambna.  ate  By„ 
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mu.    See  73  Am.  Dec  280,  43  Am.  B«.  084,  aad  tt  Am.  St. 

684,  note*. 

Jtinpilshed  In  Norfolk,  etc.,  B.  R.  t.  SoUierluid,  tO  Ym.  TO*. 
L  B.  128,  holdlDf  compaar  liable  for  lose  ecMiBeqnent  i^od  ml»- 

In  reloading. 

irrlera.— A  nllnwd's  UnblUtr  will  oa]j  be  extended  beyond  Its 
route,  by  clear  and  eatlsractory  eTldence  of  ancb  an  agres- 

t.  not  to  be  Inferred  from  dtmbtCoI  ezpreasloiu  or  k>oes  Ibo> 

».  p.  107. 

wlflnned  In  Tbe  Thomas  MeManna,  24  Fed.  QIO. 

iTrleva. —  Receipt,  tbat  frelgbt  Is  conafgned  to  order  of  IS.,  and 
B..  at  a  place  beyond  company's  line.  Is  to  be  notified,  does  not 

r  agreement  by  railroad  to  transfer  gooda  at  tacb  place  aod 

l7  deliver  them  tbere  to  tbe  order  of  IL,  p.  lOS. 

>proYed  in  Taylor  t.  Maine,  etc.,  R.  B.,  87  He.  302,  S2  Atl.  908, 

lo(  acc^tance  of  freight  charges  over  ctmnecUng  Uoes  wHI  not 

er  carrier  liable  beyond  his  route;  Union  fitock,  etc.,  O.  v. 

tcott.  47  Neb.  810,  66  N.  W.  421,  bedding  carrier  baa  no  antbor- 

0  deliver  goods  to  person  to  be  nodfied,  wlthont  tbe  pntdncOon 
te  bill  ot  lading.    See  72  Am.  Dec.  242,  nots. 

tuts. —  Wbat  constltntea  a  contract  of  carriage  1>  a  matter  ot 
ral  law,  upon  which  the  declsloa  vt  a  State  court  la  not  ooo- 
log,  p.  109. 

(proved  In  Manhattan  Life,  etc.,  Oo.  v.  Bronghton,  IflB  D.  S. 
27  L.  SSO,  3  S.  CL  101,  holding  State  declsloiu  on  matcere  ot 
ral  law  not  binding  on  Federal  courts;  Clark  v.  Bevv,  186  U. 
17.  35  L.  97,  11  S.  Ct  475,  holding  Federal  courts  have  co-ordl- 

Jartsdlctlon  with  State  conrte  to  decide  questions  at  general 

Lake  StMre,  etc..  Ry.  v.  Prentice,  147  V.  3.  106,  S7  L.  101.  IS 
t.  202,  holding  railroad  not  liable  for  panltlve  damage  for  an 
■1  arrest  by  condnctor,  which  was  anantborlzed;  Baltimore, 
B.  R.  V.  Baugh,  14S  V.  S.  375.  37  L.  778,  IS  S.  Ct  616,  whether 
iieer  and  flremao  are  fellow  servants  Is  a  qnesUcHi  of  general 

Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  12D  IT.  8.  443.  32  h. 
9  a.  OL  472,  and  Gardner  v.  Michigan,  etc..  B.  R.,  ISO  U.  & 
37  L.  1100,  14  8.  Ct  143.  holding  respaoBtbllUy  of  carrier  to 
loyee  a  matter  c^  general  law;  JobuatMi  v.  Weetem  Union  T^ 
88  Fed.  864,  holding  void,  provtalon  la  telegram  tiiat  CMnpany 

not  be  liable  nnless  dalm  be  presented  wittiln  thirty  days; 

1  V.  St  Lonls,  eto.,  Ry.,  02  Fed.  906,  whether  carrier  can  con- 
:  for  ezempUiHi  from  llabUitr  Is  a  matter  ot  general  law;  PUpps 
ardlog.  70  Fed.  471.  84  U.  B.  App.  148,  SO  L.  R  A.  BUS.  treating 
>lnt  makers  parties  signing  note  beforo  Its  delivery;  Hartford 
Ins.  Co.  V.  Chicago,  etc..  By.,  70  Fed.  208,  36  U.  a  App.  152,  SO 
.  A.  198,  whethn  provision  exempting  railroad  from  damage  Is 
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valid,  la  a  qmsUon  of  genenl  law;  Qreenwood  t.  WeB^wrt,  C 
SOZ,  60  F«d.  57S,  boldlng  Federal  courts  bound  bj  local  poUc 
porwen  of  mnnlclpa]  corpoiratlonB;  disaentinc  opinion  In 
B3n  Ins.  Oa  T.  Pnrnttnra  Oo.,  106  Hlcb.  ISi,  69  N.  W.  1091 
a.  A.  TOO,  and  n.,  majorltr  boldinr  Judgrment  of  other  jltati 
conclDBlTe;  Qatton  r.  Chicago,  etc,  Uj.,  S5  Iowa,  MS,  63  N.  ' 
28  L.  R.  A.  66T,  argaendo. 

Carrlor. —  Batkoad  nndertablng  to  carry  lire  anlmalii,  a 
Hie  same  obligations.  m>  far  aa  route  la  coDcemed  orcr  wb 
freight  la  to  be  canted,  aa  In  case  a. 

Approved  In  Oovlngtoa,  etc..  Go.  t. 
II  S.  Ct  463,  holding  carrier  la  requ 
ances  for  kwdlng  nock;  Telnberg  r. 
L.  453,  20  AtL  34,  holding  railroad  Ui 
cattle  were  pnt  In  atockjard  and  fro 
note. 

imV.S.  110-123.  27  L.  864.  BDSH  T.  KBNTnOKT. 

X«me>val  at  oanaea. —  Remora)  of  proaecntlon  to  Clnmlt 
where  Indictment  was  quashed,  doea  not  dlveat  State  conrt  c 
diction  to  trr  him  under  a  second  lodlcbnent,  ntv  anthorlxe 
Oonrt  to  do  so,  p.  IIB. 

JnT7. —  Motion  to  set  aside  panel  ef  petit  Joron,  becan 
white  men  were  selected,  wUl  not  be  granted  where  It  i 
shown  that  officers  selecting  same  ezcloded  Afrlcaiu  bera 
their  race  or  color,  p.  117. 

Approved  In  Flessy  r.  PerguBOn,  163  U. 
Ot  1141  (eee  dlssentiOK  opinion  In  163  D.  8 
II4S),  upholding  statute  requiring  raHroadi 
separate  accommodatioos  for  white  and 
V.  HardT,  169  n.  S.  383,  42  L.  788,  18  R 
Oxlng  period  of  work  m  mloea,  etc;  Ooopc 
A/a.  988.  that  a  Jury  Is  composed  entlrel] 
rlolatkin  ot  the  rights  of  a  colored  perao] 
Wyo.  726,  30  Pac.  2ffii,  16  L.  B.  A.  713.  hoi 
from  Jury  Is  not  unconstitutional. 

Coustitatlonal  law. —  Where  Indlctmuit  was  found  agalns 
by  grand  Jury,  composed  wholly  of  whites,  b^Me  State 
exdndlng  negroes  had  been  declared  Invalid  by  State  oooit, 
be  presumed  that  negrocB  were  excluded  In  ca&fwmlty  then 
■ucb  Indictment  ahould  be  dismissed,  pp.  117-122. 

Gltsd  In  QlbsoD  v.  Mlaalsalppl,  162  D.  S.  KSS,  40  L.  1079,  t 
907,  holding  fact  that  colored  cltlsens  had  been  ezclnde 
prevloiis  grand  Jurtee,  because  ot  ntce,  will  not  autborlae  a  r 
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D.  B.  «8-iai.  27  U  487.  KENDALI,  t.  tJNITlID  BTATBIS. 
mltatlona  of  McUona.— On  flnlt  agalnvt  gowoiimeiit  In  Oonrt 
lUlma.  partr  Is  Dot  eotltled  to  hare  excluded  from  Htatote  of 
atiotu  ttne  dnrtag  irblcb  be  was  djsqnaltfled  to  sae,  becanse 
ta  connmrtlon  wltb  tbe  Rebellioa,  p.  125. 

t<fd  In  Amy  v.  Waterto'wn,  22  Fed.  420,  botdlng  court!  cannot 
aft  exceptions  not  ckarly  ezpres^^d:  Ourrler  v.  Cblcago,  et£^ 
79  Iowa,  88.  44  N.  W.  206,  e  L.  R.  A.  801,  and  a,  holding  Stat 
lid  not  begin  to  run  nnttl  dlscorerj  of  fraud. 


0.  &  126-182,  27  L.  880,  FOTTEB  T.  ITNITBID  STATBia 
DitMl  States. —  Sureties  are  liable  for  moneys  paid  receiver  fw 
•mptltm  lands,  and  cannot  set  np  as  defense  Irrefnlarltlea  In 
eedlngs  <n  wlilcb  pre-emptions  were  allowed,  p.  129. 
«fBrmed  In  Smitb  t.  United  State^  170  V.  8.  ST7,  42  L.  1076,  18 


iblle  landa. —  Oatb  ot  pre-emptor,  wbtch  la  part  of  tbe  proof 
ilred  bj  law,  may  tm  taken  before  register  or  receiver,  p.  120. 

iblle  landa. —  Register  and  rocelvn-  are  nowbere  required  to 
t  and  Jointly  consider  ■nfflclency  of  irooC  (rffered  by  pre^mpdoii 
leant  p.  129. 

nltad  Btatoa. —  Wbere  pnbUc  officer  allows  money  at  tb*  for- 
oent  to  be  paid  to  bis  agent  during  bis  absence,  the  risk  la  witli 

and  Uc  suretlce,  p.  182. 
pproved  In  King  Oounty  t.  Ferry,  G  Wash.  St.  646,  34  Am.  St 

SS9.  82  Fac.  M2,  19  L.  R.  A.  S06.  holding  surety  giving  bond 
principal  to  obtain  signature  of  another  Is  liable,  tbougb  ancli 
store  Is  not  obtained. 


V.  8.  183-147.  ST  L.  882,  HOFFHBINS  v.  RUSSBLL. 

ttanta.— Hoffbeina'  patent  for  an  Improvement  In  barveatera 

not  Infringed  by  Rnsseira  patent,  p.  147. 

led  m  Wooiter  t.  Handy,  22  Blatobf.  S8S,  21  Fed.  OS,  boMIng 
mc  was  iBvatld. 
ttanta.— Two  devices  are  not   mechanical  eqnivalenta,   where 

coold  not  tw  sobstituted  lor  tbe  other  without  a  reanaoge- 
t  oC  parts,  p.  147. 

pcrared  In  Oamptwll,  etc.,  Oo.  v.  Duplex,  etc,  Oo.,  86  red.  823, 
log  noa-l&tercbanKeabUttT,  wlthont  reconstmctlon.  Is  as  tt»- 
aot  Mat  la  datennlnlng  queRton  of  IntringemeoL 
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L07  U.  S.  147-161,  27  L.  431,  H0NTCi:i4lB  t.  BAUSDBLI 

Stetatca. —  Oourt,  if  poraible,  ihoald  ifijo  effect  to  everr 
kid  word  of  a  atfttote,  p.  162. 

Approved  tn  Wbeelaa  t.  New  York,  etc.,  E.  Oo^  36  fed.  SI 
Et  A.  70,  and  n.,  St&te  t.  Oommlsaloaen,  23  VI*.  492,  3  So.  1 
Uat*  T.  OimnliiKliuii.  81  Wis.  610,  61  N.  W.  740,  16  L.  R. 
roDstmlnt  TirkraB  BUtutee;  Lrtle  T.  Lansing,  14T  V.  S.  69 
a,  13  B.  OL  266,.  when  negotiable  bonda  are  void  as  betwe 
road  and  mnnlctpallt;,  holder  mast  sboiw  he  la  a  bona  fli 
Aaaer  for  valne. 

Statntea. —  ConstHntlonal  provlalon  that  erery  law  AaH  « 
Ndj  oDt  object,  aa  expressed  In  title,  does  not  reqnlre  tb 
)f  an  act  shall  embody  a  detailed  statemrait,  nor  prevent  the 
In  t^e  same  act  of  any  nnmber  of  proTlalona  haTlng  one 
>b]ect;  e.  g.,  the  powers  which  a  new  township  may  exerc: 
lUtnle  but  one  object,  which  Is  expressed  by  title  sbowtng 
ttrs  purpose  to  establish  aucb  township,  ft.  165. 

Beafflrmed  In  Bx  parte  LIddell,  %  CaL  637,  29  Pac  262, 
r.  Haxtewood,  116  111.  327,  6  K.  B.  486.  an 
Ta.  130,  13  a.  B.  476.      Approved  In  Uaboi 
[J.  a.  514.  29  L.  9S4,  6  8.  CL  800,  Carter  Oo 
US,  523,  30  L.  702.  703,  7  S.  Ct  053.  8t 

00.  88  Fed.  461,  60  O.  S.  App.  82,  Whtl 
Ky.  — ,  90  8.  W.  679,  Johnson  y.  Hanisoi 
St  Rep.  387,  50  N.  W.  926.  Hotchklsa  v.  ] 
Pac.  824,  atate  v.  Atberton,  19  Nof.  345, 
Uvlngston,  20  Not.  286,  21   Pac.  324,  In  i 

1.  L.  406,  10  Atl.  367,  State  -t.  Shaw,  22  Or. 
T.  StT«DB.  01  Ta.  217,  21  S.  E.  492.  and  0 
91  Ya.  772,  21  a.  B.  360,  28  L.  B.  A.  113,  i 
objects  embraced  In  statnte  wera  germani 
tme;  Baltimore,  etc.,  B.  Co.  t.  Oonoty  o1 
upholding  statute  authorJzlng  railroad  to  ex 
to  Issue  aid  bonds;  Fidelity  Ins.  Co.  v.  8bena 
S,  19  Am.  St  B«p.  863,  9  a.  B.  7B1,  holding 
than  cue  object;  Jonesboro  t.  Oairo,  etc.,  B 
118,  4  8.  Ot  Tt,  Otoe  Oounty  t.  Baldwin,  11 

Ct  273,  SciMOl  DUt  ▼.  Hall.  113  U.  8.  142,  28  L.  967,  6  a 
Dows  T.  Blmwood,  34  Fed.  116,  Medical  Examinera  t.  Fowiei 
Amu  1368,  24  So.  813.  and  State,  etc.  v.  Oomtty  Oonrt,  3T  W. 
17  S.  B.  380,  aU  h<4dtaig  law  valid;  Flagg  v.  S(4Mral  DM.,  4 
62.  63  N.  W.  607,  26  L.  B.  A.  3T2,  373,  atgnendo.  See  86  A 
389,  and  94  Am.  St  Rep.  104,  notes. 

Conatltutlonal  law. —  The  objections  should  be  gnve  : 
unconstiiutlonallty  patpaible,  before  the  Jndlclary  should  d 
a  l^lslatlve  enactment  because  It  embraces  more  than  on« 
or  that  Che  object  was  Insufficiently  ^cpreoeed  la  ttie  title,  i 
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mP'—t*  ki  Hops  T.  QalnesTlUe,  71  Ga.  260,  State  v.  Oommto- 
»  or  Hnmboldt  Co.,  21  Ner.  238;  30  Puu  075,  State  r.  tiarfUk, 

Dak.  48.  48  N.  W.  317.  aod  LaaccT  ▼■  King  OotaUj,  IS  Wash. 
ft  Fac  015,  84  L.  B.  A.  819.     Approred  In  Sldnner  t.  Qaniett 

Hln.  Oo.,  96  Fed.  739.  and  Aibeel  r.  Clark.  84  Oal.  229,  24  Pac. 

holdlnf  title  need  not  embrace  an  aibstract  of  act;  State  t. 
MB.  23  Fla.  626,  8  So.  1T&,  botdlDg  act  valid  as  revenue  law, 
nf  DO  effect  as  to  examination  of  persona;  State  v.  IIUdoU.  etc, 
lou  83  Fed.  706,  7S7,  and  Seymour  T.  Tacoma,  6  Wash.  St.  149. 
'ac.  1080.  iKHdlng  piwtstons  of  act  were  sufficiently  ezpreesed 
le  title;  State  ▼.  Mines,  38  W.  Va.  137,  IS  S.  E.  474.  upholding 
(rhoae  iirlnclpai  object  la  expressed  In  title,  and  it  Indndea  In- 
ital  objects  germanfl  thereto;  Id  re  Fourth  Judicial  Dlst..  4 
I.  141,  82  Fac.  8S1.  conabufng  liberally  constltutloaal  pro^akMi 
>  anbject  and  title  of  atatutes;  dissenting  opinions  la  People  ▼. 
fe,  2  Idaho,  827,  26  Pa£.  989,  and  State  t.  Oommlsslooen  at 
boe  Co..  22  Not.  412.  41  Pac.  14B.  majority  holding  atatnte 
ostUutlonal. 

onidpal  cotporatlana. —  Where  bonds  recite  Isenance  In  com- 
i(w  with  statnte,  plaintiff  need  only  ibow  dne  apiwlntm^it  of 
nlialanera  and  exeentloa  of  bonda  to  eatebllsb  prima  fade 
.  p.  168. 

Affirmed  ta  Bernards  Twp.   v.  MorriBon,  138  U.  S.  527,  83  L. 
19  a  Ct  334.  335.    Approved  la  Bernards  Twp.  v.  Stebblns.  109 
.  882.  27  L.  860.  S  8.  Ct.  260.  restraining  town  from  setting  np 
use  at  waat  at  seals  on  bonds. 
U»  and  notaa. —  Holder  of  negotiable  security  la  presumed  to 

acquired  In  good  faltb  and  for  value.  To  prove  value  was 
.  It  Is  not  essential  to  prove  payment  by  hlmsrif,  but  only  that 
■  Intermediate  btddo-  gave  value,  p  161. 

■proved  la  Fortar  v.  Pttteburg  Steel  Co.,  122  U.  8.  283.  30  L.  1211. 
Ct.  1208.  holding  notice  does  not  affect  righte  of  one  purchasing 
,  bona  Ode  b<dden;  Scotland  County  v.  Hill,  132  U.  8.  117.  33 
BB,  10  8.  Ot  28.  holding  municipal  bond  mvalld  la  hands  ct 
na)  bolder,  becoming  valid  In  bands  of  bona  flde  purchaser  for 
^  remains  raUd  in  hands  of  a  second  poircbaser  with  notice; 

0  Loan,  etc,  Oo.  v.  Soutbem  Cal..  etc..  Co..  51  Fed.  846,  and 

1  NaL  Bank  v.  Holm,  71  Fed.  462.  34  U.  S.  App.  472.  to  deprive 
jt  character  of  a  botw  flde  parchaaer.  bad  faith  must  be  sbown; 
tdalr  V.  Dana.  107  U.  S.  162,  27  L.  436.  2  S.  Ct  403,  and  Laaalng 
rUK.  88  Fed.  SOT,  witboot  parttcniar  application. 

U.  a.  16B-16S,  9T  U  436,  HOKTOLAIK  v.  DANA. 
laL — Jnrr  may  be  ctntraUed,  by  a  peT«mptory  Instraotioo.  If 
meny  la  so  condualve  that  the  court,  In  the  ezerctoe  ot  a  Krand 
I  dtscratfoB,  wmild  be  eompeUed  to  aet  aalda  a  dUterMtt  wdlet. 
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Reaffirmed  In  Manball  t.  Hubbard,  117  V.  S.  410,  20  ' 
a.  Ct  806.  Dwyer  v.  St  Ixrala,  etc.,  R.  Co.,  52  Fed.  8S, 
CaldweU,  S2  N.  J.  L.  218,  IR  AU.  189.  Saw  Oo.  t.  Flnt  Ni 
60  N.  J.  L.  419,  38  Atl.  662,  and  GUderaleere  t.  Atkinson,  e 
266,  2T  Pac.  4S1.  Approved  In  Rosen  t.  United  Stiltes,  1 
43,  40  L.  eiO,  16  S.  Ot  439,  when  tbe  uncoDtradlcted  erld' 
mnts  a  qaestlon  of  law,  the  coart  can  Inatroct  the  Jnry  i 
principles  made  by  each  evidence;  Sparf  t.  United  8tate« 
a.  100,  39  L.  360,  IS  S.  Ct  292,  botdlns  It  no  error  to  Inst 
they  cannot  return  a  verdict  ot  guilty  of  any  otfense  less 
one  cbarged;  Texas,  etc.,  Ry.  v.  Gentry,  163  U.  S.  865,  41  ] 
B.  Ot  1106,  where  facts  are  snch  that  all  reasonable  men  m 
tbe  same  conclusion,  Xb»  question  ot  negligence  Is  one  of  lai 
em  Pac.  Oo.  t.  Johnson,  69  Fed.  665.  44  U.  8.  App.  1,  hoi 
dence  was  Insufficient  to  eeta.bllBh  negligence;  Insuranc 
Randolph,  78  Fed.  760,  47  U.  8.  App.  260,  holding  perem 
stroctlon  caimot  be  ^ven  fiw  a  preponderaace  of  evidence; 
V.  Sontbem  Ry.,  92  Fed.  63,  63  U.  8.  App.  717,  holding  qn 
negligence  of  defendants  aervanta  was  one  for  the  Jnry;  I 
etc,  Ry.  r.  Sheltoa,  5G  N.  J.  I..  345,  26  Atl.  938,  refnalng  tc 
verdict  while  material  facta  are  In  dispute;  State  t,  Beev 
J.  L.  B77,  84  AtL  130,  refusing  non-suit  where  proof  wa« 
doBlTe;  Deavers  v.  Spencer,  70  Fed.  481,  26  U.  S.  Aw.  411,  i 

107  U.  S.  103-173,  27  L.  897,  BUSSBLL  v.  ALLBN. 

Otwrltable  truata  are  npheld  If  possible.  If  founder 
the  general  nature  of  the  traet,  be  may  leave  tbe  details 
tees,  and  an  omlesioa  to  name  trustees,  tyt  their  death, 
defeat  trust  p.  196. 

Reaffirmed  In  John  v.  Smith,  91  Fed.  831.  Approved  In 
r.  Slocum.  92  Fed.  808,  800.  810.  63  U.  S.  App.  153,  164,  166 
that  charitable  trusts  are  favored  In  equity;  Hydea  r.  Oo 
Hospital,  64  Conn.  824,  30  Atl.  62,  upholding  trust  for  estat 
of  free  beds  in  hospital:  Brooks  v.  Belfast,  90  Me.  324,  38 
m  respect  to  time  of  vesting,  charitable  trusts  are  aubject 
rules  as  other  estates;  In  re  John's  Wilt,  SO  Or.  620,  47  Pai 
L.  R.  A.  2S1,  bedding  charitable  trust  will  not  be  allcrwe 
for  lack  of  trustee;  Pell  t.  Mercer,  14  R.  I.  436,  holding 
Oourt  bad  cy  pres  power;  JohnscHi  v.  JohnsMi,  92  Tenn.  50( 
St.  Hep.  108,  S3  8.  W.  116,  22  L.  R.  A.  181.  upholding  trui 
tatofs  wife  and  teugbtw,  with  power  to  appoint  their  s 
from  his  descendants;  if  there  stiould  not  be  two  desoendaj 
to  revert  to  ft  designated  board.     See  63  Am.  St  Rep.  269, 

OhariUas. —  Bqulty  bas  JurlsdlcUou  ot  chArltaUe  nsea,  p, 

Olted  In  68  Am.  8t  Sep.  296,  tuM. 
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iHuttlM.— Uiilfah  Iftw  or  charitable  qms  fld  not  IwT*  Mb  bcIcIb 
tw  sUtnte  of  BUnbetli.  p.  KM. 

ppror«d  la  Horn  t.  Wlteon,  91  Ho.  M,  eo  Am.  Reft.  227,  t  B. 
KH,  IkMIhk  equitable  JarlsdlctloD  of  cliailtlea  not  d^wndent 
itatnte  of  BUzabetb;  MUsoarl,  etc.,  Soc.  t.  Academr  of  Science, 
lo.  467,  S  B.  W.  348,  upboldlng  cbaiitable  gift  to  nnlacorporated 
et7;  TrnsteeA  etc  t.  Outhrie,  SB  Va.  146,  10  a  K  S24,  8  L.  R.  A. 
and  n.,  holding  act  of  1830  Talldatea  all  gifts  for  charitable 
i;  King  T.  Ki'Lean  Aarlnm,  64  Fed.  3C2,  31  U.  S.  App.  481,  26  L. 
L  TOfi,  approTlng  nila 

larltlaa. —  A  cbaritr  mti«t  be  for  benefit  of  an  IndeflnJts  nnm- 
of  persons,  for  If  all  the  benedt^arles  are  pereonally  designated, 
trust  lacks  one  characteristic  of  a  legal  charity,  p.  197. 
pproved  hi  Jonea  t.  Habenham,  107  V.  8.  191,  27  L.  408,  2  8. 
BBO,  apholdlng  beqneat  "  to  the  flrat  Otariatlan  church  erected  " 
,  designated  village;  People  t.  Cogswell,  lis  Oel.  187,  ISS,  « 
.  271,  272,  89  L.  a  A.  270.  271,  upholding  traat  to  "the  boys 

girts  of  California; "  Bedford  t.  Bedford,  99  Kr.  201,  SS  &  W. 

npholdlDg  gift  to  a  State  for  benefit  of  the  children  thereof: 
at  T.  BaJcer.  147  Masa.  849,  9  Am.  et.  Bep.  714.  17  N.  E.  845. 
Ing  will  created  a  valid  eharltable  tnut,  and  court  woold  frame 
beme  for  canrloK  It  out:  Fanlkno'  v.  Salkva*  Home,  ISB  Ua«a. 

2B  N.  B.  646,  holding  that  testator  Intended  to  add  the  fond  to 
SaHors*  Home  fnnd;  Mannlx  y.  PorceH,  46  Ohio  Bt  140,  US  Am. 
Bep.  fi78,  19  N.  8L  &S6,  2  L.  B.  A.  782,  bcridlng  that  changes  in 
iberahip  of  a  congregation  do  not  aJfect  Its  legal  Identity; 
tater  t.  Wlggln.  18  B.  L  06,  101,  31  Atl.  827.  829,  28  L.  B.  A. 
B16k  nplxrfding  aa  charitable,  tmsts  for  bnlldlng  tenement-boase, 

prorldlBg  additional  teachera  for  public  schoola;  Protestant, 

Soc  r.  Ohnrchman.  80  Va.  762,  upholding  tmat  for  educating 
ig  UMD  for  the  mlnlatry.    Bee  63  Am.  8t  B^h  249,  note; 
mingolibed  la  Horaa   t.  Horan,   104  Iowa.  228,  60  Am.    8L 
.  4M>.  78  N.  W.  621,  >e  I..  B.  A.  208.  boldhig  beqnest  to  pastor 

■pedflc  chorA  "  that  maaaea  be  said  for  me,"  crsatoa  a  valid 
ate  tmat;  Stratton  t.  Uedlcal  CoUege,  149  Ifass.  CH17,  14  Am. 
Bf9.  44S,  21  N.  B.  874.  6  L.  B.  A.  S7,  and  il.  boldlnc  girt  was 
a  pnbllc  charltT- 

laxltlas. —  Gift  In  trust  for  cbarity  BOt  exMfng  at  date  of  gift 
the  beginning  of  whose  existence  Is  aacertaln.  or  la  to  take 
A  npoo  a  contingency  that  ma;  possibly  not  happen  within  a 
or  Uvea  In  being  and  twenty-one  yeara  aft«-warda,  la  valid, 
ided  theiw  is  do  gift  of  property  meanwhile  for  benefit  of  pri- 
peraos  or  corporation,  p.  171. 
TpnrtA  In  Hopklna  t.  Orlmsbaw,  18B  V.  K  SS2,  805,  41  L.  742, 
17  g.  CL  400,  40S,  holdlas  nie  acalost  pnpatattlea  InappUcabl* 
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,  i.  1T4-191,  tr  L.  401,  JONBS  T.  HABEBSHAH. 

la.—  Wbei«  will  maklss  gUta  presnit  In  tonn,  dlrectioo  tbmt 

aS  beqoeMa,  etc.  Aall  take  effect  until  after  comi^etioB  af 

I  mraiorls]  btiD,  does  not  Bnapeod  veflUng,  bat  only  parmott 

neat,  etc,  p.  177. 

la.—  Section  2419  of  Oeorgla  code  of  1873  Aotm  not  In-niUdat* 

itaLIe  devlae  in  will  executed  witbln  ninety  dnra  before  te*- 

I  deatb,  nntees  be  leavea  a  wife  m-  cblld  or  deacendanta  <rf  a 

p.  179. 

Is.—  ValldltT  of  cbmiltable  devise,  as  agaJnat  belr-at-Uw.  d«- 

npoD  law  of  State  wbere  land  lies,  p.  179. 

rored  In  Nelaon  t.  Potter,  60  N.  J.  L.  82S.  IS  AtL  8T6.  boldlns 

Eccnted  not  accocdlng  to  lawa  of  tlila  State  wlU  not  paoa  title 

1  bere. 

rltlaa.—  ValldltT  of  a  cbailtaLIe  beqneat,  as  asalnat  next  tt 

ependa  npoo  law  of  teatator'e  domicile^  p.  179. 

Drmed   In   Dnnan    t.    Slocnm,    S3    Fed.   Mi.    ApprvnA   In 

T.  Paine,  66  Fed.  809,  determlnlnc  valldltj  of  derlae  bj  law 

tator's  domicile  where  property  waa  altoated;  SlcUaa  t.  N<rw 

a.  80  Fed.  874,  62  U.  S.  App.  160,  If  wUl  contains  a  particular 

rt  of  fosda  to  be  administered  for  particular  purpoaea  In  ao- 

State,  Its  validity  Is  tested  by  lawa  of  tbat  State;  Bandler 

mer,  91  Fed.  9C>0,  ralldlty  of  wlU  Is  to  be  determined  by  la 

HI  aa  reapects  real  and  peraoniri  propoty  wltbln  tbe  State; 

T.  United  States  Truat  Ool,  181  N.  T.  348.  27  Am.  St  Bep. 

<  N.  BL  130,.  IS  L.  B.  A.  Oil,  upholding  testamentary  dm>oMtion 

U  tcatator's  domicile,  but  Invalid  here^  tbe  domicile  of  bene- 

rttlaa. —  Iaw  of  cbarltlea  la  fully  adopted  in  Oeorfta,  as  far 
K>inpat]ble  wKb  a  free  govemment,  wbere  no  royal  preroga- 
exerdsed,  p^  160. 

is. —  Wb«e  teetator  attacbea  to  devlae  In  tmM,  coodWoaa 
mateea  aball  not  alienate  the  land  or  make  certain  change* 
covements,  these  are  conditions  anbeeqnent,  not  Invalldatlog 
oat.  Chancery  may  atlll  permit  a  aala  of  land.  In  caae  of 
Ity.  p.  ISB. 

rov«d  In  Church  v.  Dnlted  Statea,  ISO  H.  8.  S2,  34  L.  4M.  10  8. 
i,  bffMtig  Courts  of  Chancery  may  appoint  new  trustees,  and 
Mopel  tbe  appllcatlan  of  charity  funda  to  their  appointed 
r  lawful;  lACkland  ▼.  WalXer.  161  Mo.  SS4,  62  S.  W.  43T.  boM- 
nt.  If  It  la  (mposelMe  to  administer  truat  In  manner  proposed, 
take  any  leaaonable  modUlcatloDS. 

Itlaa.  ■  Dtrvlae  to  Incori>oratcd  religions  aoclety,  upon  eea- 
tbat  truateea  should  appropriate  |1.000  annually  oat  of  rearta 
'oflta  to  Mody  Preabytarlan  or  OaQgregatleaal  diwcb*^  anl 
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kwp  [o  onto  bnrU  plac«  of  teat&tor.  la  food  ehuttabb 

ODder  code  of  Georgia  of  1S73,  p.  ISl 

Approved  In  Kellr  t.  Nichols,  IT  R.  L  818.  Zl  AtL  907.  1 
A.  416,  boldlng  tnut  to  keep  KT&Tes  In  repkk  not  n  cli&rlta 
See  63  Am.  8L  Rep.  287,  note. 

Charlttae.— A  derriae  to  a.  »ocletr  Incorporated  "lor  r 
dlatressed  widows  and  scboollng  aod  maintaining  of  poor  d 
of  profits  of  land  for  the  uae  of  the  achool  and  charltlea 
iDatltntlon,  without  lot  being  liable  for  debts  of  aatd  aode 
good  chttrttable  dovdae,  p.  187. 

Approred  la  Field  v.  Drew,  etc.,  8eniiniirT,  41  Fed.  373, 
bequeet  for  edacatlon  of  young  men  tar  the  mlnlatrj  to  ba 
charitable  oae;  MUla  t.  Davison,  M  N.  J.  Hq.  663,  660,  6S 
a^  S97.  599,  9B  AtL  1072,  1073,  holding  grant  waa  of  enUr 
for  Eplacopal  church,  and  that  a  tmat  was  created;  Wei 
Wlggln,  10  E.  I.  98,  SI  AtL  826.  28  L.  B.  A.  618,  upholdh 
for  building  of  tenement-hoaaea,  and  procurtng  of  addlUoni 
era  for  public  actaoola. 

Chailtiaa. —  Derlae  to  aodet?  Incorporated  "  for  rdlef  oC 
widows  and  children,"  of  bnlldlnga  and  land,  to  naa  pre 
benevolent  purposes  of  said  aocle^,  la  a  good  cdiarltabla 
p.  184. 

Cited  to  63  Am.  St  Hep.  256,  note. 

WUIa. —  It  a  devise  la  made  to  one  charUr  and  Uten  ov« 
a  contlngeocj  which  ma;  not  take  place  within  the  role 
petnltlee,  to  another  chBrtty.  the  Umltatloa  to  second  chi 
nevertheleaa,  good,  since  rule  does  not  appl;  to  charltlea.  i 

Approved  In  Hopkins  v.  OrlisBhaw.  I6D  U.  S.  352,  3K>,  41 
744,  17  S.  Gt.  406,  406,  holding  rule  against  perpetuities  Inaji 
to  a  trust  resulting  to  heirs  upon  fallnre  of  an  expresa  trust 
Agricultural  School  v.  Whitney,  54  Coon.  347,  8  AtL  143. 
bequest  not  obnoztona  to  atatnte  against  perpetnlttee;  O 
Williams,  14S  Dl.  648,  84  N.  B.  471,  21  L.  B.  A.  466,  vrtten 
present,  the  organisation  of  coiiKtratloD  mentloued  hi  wit 
a  nwdltlon  precedent  to  Ita  vesting;  White  v.  Keller,  68  F 
806,  80  n.  S.  ^pp.  275.  Phillips  v.  Hanvw,  S8  Iowa,  107,  9! 
439,  and  MlUa  r.  Davison.  64  N.  J.  Eq.  682,  65  Am.  St  B 
35  Atl.  1073,  as  L.  R.  A.  IIS,  holding  rale  agonal  perpeb 
not  applicable  to  charttable  uses;  In  re  Joba'e  Will.  80  Or. 
Pao.  848.  86  L.  R.  A.  249,  holding  <Aarltable  trust  not  Inv 
canse  will  provides  for  appointment  of  trustee  flfteeo  yea 
taatator'a  death;  Laming  v.  FuUerUms.  164  Pa.  St  215,  26  A 
upholding  charitable  Crust  taking  effect  tat  a  lemott  anting 
derogation  of  another  cliailtj- 

Oraporatiana.—  Oooatitutlon  of  Georgia  of  1863.  prohlbltii 
at  corporate  chartwa  bT  leftlslature,  does  not  take  away  t 
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ml  unembly  tite  power  to  anKua  cbuten  of  existing  corponr 
,  pL  ISS. 

mroved  In  State  t.  BaOer,  86  Tenn.  630,  8  8.  W.  S02,  npholdtot 
\m1  act  changlnK  name  of  pr&«xlatinK  ccvporation. 

rpomUm*. —  Restrlctinia  Imftosed  b7  charts  of  ft  coivorBtton 
I  tbe  amount  of  propeily  that  It  may  hold,  cannot  be  taken 
ntsce  of  collateraUy  by  private  persoiaB,  but  only  In  a  direct 
wdlng  b7  the  State,  p.  188. 

ftfflrmed  In  Beorganlzed,  etc.  t.  Cbarcb,  60  Fed.  M3,  Farrtng- 
r.  Pntnam.  M  Me.  ^4,  443,  87  AH.  ffiQ,  660,  38  L.  B.  A.  S4T,  353, 
■on  T.  Little  SiBten,  etc.,  7S  Ud.  440.  441.  32  Atl.  1054,  32  L.  B. 
BS,  and  n..  In  re  Sticbney'e  WUl.  SS  Md.  106.  60  Am.  St  Rep. 
38  AtL  657.  35  L.  R.  A.  697,  Qnltman  C*.  r.  Strltze.  70  Miss. 
IS  So.  86,  and  Ohamberiatai  t.  Ballroad,  41  B.  0.  406,  44  Am.  St 

723.  IS  8.  E.  746,  25  L.  R.  A.  143.  and  u.  ApproTed  In  Frltta 
aimer,  132  U.  8.  293,  38  L.  321,  10  S.  Ct  96,  where  pnrchase 
jrelgn  cotTKiratton,  irtUicnit  ttavtm;  compiled  wltb  atatute,  ooort 
1  not  forfeit  the  estate  for  beneSt  of  subsequent  grantee  from 
!  grantor;  AlUs  t.  Jooee,  45  Fed.  150,  that  mortgage  la  In  ez- 
o(  limit  of  Indebtedaees  and  ultra  vires  cannot  be  maintained 
I  flubneqnent  onaecnred  creditor;  Chattanooga,  etc.,  R.  Go.  t. 
la.  08  Fedi  816.  31  U.  8.  App.  432,  holding  pnrcbaoe  of  property 
oretgn  corporntloo  not  complying  with  statntwr  reqalrements 
>t  invalid;  Detr(dt  etc..  By.  r.  Mills.  85  Mtcb.  648,  48  N.  W. 
.  holding  defeodant  covid  not  raise  question  of  power  ot 
Ictpallty  to  permH  plalntltT  to  operate  etectrfc  cars;  Union  IVost 
r.  Atcbiioo,  etc.,  R.  Oa,  8  N.  Mn.  339,  43  Pac.  705,  objection 

corporation  hae  failed  to  Die  ■  copy  of  Its  charter  can  only 
ilsed  In  a  direct  proceeding  by  qno  warranto:  New  Sbor^an 
ill,  14  R.  I.  567,  hfridlng  that  municipally  could  acquire  realty 
tther  than  municipal  purpoeee;  Wood  t.  Hamm<nid.  16  B.  1. 

17  Atl.  826,  holding  cwporation  cmild  take  only  so  mucb  aa 
Id  carry  property  brid  to  Its  charter  Itmtt;  dissenting  optnloti 
■etrolt  T.  Detroit  etc.,  Ry.,  36  Fed.  907.  majority  holding  ctty 
no  power  to  grant  vested  taitereet  In  streets  for  period  longer 

life  of  grantee  covporadon;  Otty  T.  Attorney-General,  160  Mass. 
35  N.  H.  1067.  arguendo.    See  60  Am.  8t  Rep.  819,  note, 
nled  In  Matter  of  BfcOraw,  111  N.  T.  99.  102,  19  N.  B.  237,  241, 

R.  A.  SM.  896,  and  n.,  holding  bequest  to  Oomell  void,  wbers 
ready  brid  properly  op  to  diarter  limit  and  tbat  betrs  cooM 
I  qoestlon. 

rpomtuBa.—  A  corpcwatlon  may  b<dd  and  execute  a  trust  for 
Itabte  oblects  la  acoord  wltb  tbe  purposes  of  Its  ereatlon,  al- 
gli  tt  silcht  not  Itsetf  bava  authority  to  satabUsh,  ar  vend  Us 
■  for. ».  UB. 
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Approred  In  HoUfleld  t.  Hobinaoji,  79  Alft.  OS,  holdl 
oeold  not  tak«  devtee  In  trnst  £(ff  preservathn  of  a  prli 
mnind;  PhllUpB  t.  Huronr,  03  Iowa.  102,  91  N.  W.  41 
Hiat  manlclpaUtj  ma;  t&ke  derlse  to  mslntaln  a  ttniodUii 

ObarltlaB. —  Devise    to    blstorleal    society    at    taoiue 
books  S8  a  pnbHc  llbrtir;.  la  a.  good  cbarltable  devlae.  Dot  I 
by  requirement  to  beep  over  entraace  a  alab  wltb  Dune 
cncraTed   thereon;  and   If  Bodety   ts  Incapable   of  exei 
tniBt,  court  may  appoint  a  new  trustee,  p.  189. 

OhafltlaB. —  Devlae  In  tiruBt  (or  creation  of  "  a  boaplti 
and  Indigent  females,"  certain  dtrectresaea  being  named 
to  form  a  coi-p<»^tlon  for  tlie  purpose.  Is  a  ralld  cbarlta 
althonffh  no  time  ts  limited  for  obtaining  of  charter,  p.  ! 

Olted  In  63  Am.  8t  Rap.  262.  aote. 

OharltlM. —  Devise  "  to  flnt  GhrlsUan  chnreh  erected  o 
In  a  deelgnated  rlUag«,  "  or  to  such  pecsons  at  may  becoi 
•f  BSme,"  Is  a  good  charitable  beqnest,  p.  191. 

AmFTOved  In  Hayes  t.  Pratt,  147  U.  B.  067,  37  K  2S3,  IS 
and  TUM  t.  Drew,  etc,  Semloair.  41  Fed.  S7S,  nphohUng 
baqoeM  to  coiimratltHi  to  be  thereafter  created;  KeJth  t. 
N.  0.  SIO,  82  8.  IL  811,  upholding  devise  to  charitable 
to  be  established;  Pennoyer  t.  Wadhams,  20  Or.  288,  3 
U  li.  B.  A.  213,  nphtddlng  devise  for  drarch  to  be  Cf>eat4 
Am.  St.  Rep.  264.  note. 

107  U.  8.  192-206.  27  L  488,  ATLANTIC  WOBKS  T.  BB 

PatasLta. —  Brady  patent  December,   1S67,  for  improv 

boat  fcr  excajvatln?  rivers,  held  Invalid  for  want  of  n 


Patent  laws  are  designed  to  reward  tboae  making 
discoveries,  not  to  grant  montqtoly  for  every  device,  eve 
of  an  Idea,  whlcb  Woald  natarally  occur  to  any  skUM 
lo  the  ordinary  progress  of  manafactnrfls,  p.  200. 

Tbls  principle  has  been  affirmed  and  appHed  In  foUowH 
Ooart  cases:  Slawaoci  v.  Orand.  etc.,  H.  a.,  107  D.  &  6H 
S  8.  Ot.  668.  holding  void,  Ulddleton  patent  for  U^btbi 
In  car;  King  v.  OaUan.  109  U.  S.  102.  27  L.  871.  3  S.  Gt 
deecrlptloii  for  placlog  hair  In  bales,  did  not  abow  a  pal 
raitioa;  PesnsylTanla  B.  R.  v.  Locomotive,  etc,  Co.,  110 
38  L.  224,  4  8.  OL  222.  holding  appticatloo  ot  old  pro 
■nalogons  sobject,  obtaining  no  distinct  reenlt,  will  nol 
paitent;  Phillips  v.  Deti<alt.  Ill  V.  S.  608.  28  L.  533.  4  S.  CI 
Ing  oooelmctlaD  ot  pavement  as  described  tn  letters-pab 
teventlon;  Horrta  r.  McMlllln.  112  U.  E>  24&  38  L  704.  5 
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\mg  ToU,  pataat  tor  improTODent  In  t^mijiog  tteuD  power  to 
rUcal  cajMtui;  Uabn  v.  Harwood,  113  n.  S.  8S8;  28  L.  667,  8  8. 
177,  ttM.  thing  poteated  te  not  ft  patentable  bireiitlon.  Is  a  good 
lue  la  action  tor  lafrlngeioent;  Thompsoa  t.  B<rissel]«r,  114  D. 
E,  2»  L.  SO.  S  8.  Ct  lOiS,  faoldlng  Olark  rolasne  for  ImproTement 
at«-cla«eta,  not  patmti^le;  Stephenson  v.  Brooklfii,  etc,  R.  R.. 
D.  S.  156.  2S  li.  n,  6  8.  Ot  780.  holding  Improvemants  In  opemt- 
cu-doora  were  not  patentable;  Yale,  etc.,  Oo.  t.  Qreenleaf.  117 
L  BOB,  28  L.  gcs,  e  S.  Ot  848,  boldlnc  cbangea  made  In  deytcea 

la  prsTlaos  comblnatloos  for  purpoeea  described,  wen  anch 
ronld  occur  to  an  oaakUled  mechanic)  Pomace,  etc..  Co.  r.  Per- 
a,  119  U.  S.  8SS,  80  L.  40S,  7  S.  Gt  384.  holding  void.  Clark 
at  for  an  "  Imprvrement  In  cheeee-rormeni  tor  clder-preaaes; " 
dr  T.  HlDCfa,  etc^  Worka,  127  D.  S.  37S.  82  L.  209,  8  &  Ot  127% 
Ing  vtrid.  patent  toe  ImproreniBnt  In  ore-atamp  feed«ra;  Ister- 
NMl  Tootb.  «tc.,  Oa  T.  Oarlord.  140  U.  8.  02,  80  L.  SCO,  11  S.  OL 
tt  la  m  hiTQDdon  to  perform  witb  Increaaed  speed  a  sortM  of 
leal  operatlooa  old  In  tbemaelrea;  Hagowan  t.  New  York,  etc.. 
Ml  n.  B.  S42.  S6  L.  785,  12  8.  Ot  75.  holing  Oatelr  EnventloB 
"  lmprof«menta  In  rDlcanlsed  Indla-rabber  packing."  lDTolT«d 
atkw;  Pottfl  t.  Craager.  155  V.  &  607.  89  L.  279,  IS  S.  Ct  US. 
Ing,  If  nae  of  <rid  device  pradnc«  a  new  resnH,  It  ma?  kiTolTe 
xMvtae  ot  the  Inventlre  facaltr. 

>proTed  in  folkiiWlDg  caaea  In  Inferior  Federal  courts  and  riae- 
n:  Harcband  t.  Bmken,  23  Blatcbf.  430,  It  does  not  ctMuUtnte 
tentabte  kiTeatlon  to  stir,  bj  a  well-known  mechanical  dsrloe. 
t  had  before  bera  stlired  by  band;  Bradler.  etc..  Ufg.  Oo.  t. 
k  F«rt«r,  17  Fed.  241,  refnalng  an  Injunction  pendente  Ute  to 
«ln  Infringement  of  patent,  whoae  Tallditr  Is  m  doubt;  Nlc» 
oa  T.  Vnaioc,  IB  Fed.  261,  boldtog  void,  patent  for  ImprDTement 
pparattui  for  [Mt>ceaslng  canned  goods;  Boacnwaaser  t.  Benr. 
'ed.  S43,  holding  Told.  BoeenwasKr  patent  percolator;  Scbcddler 
mstln,  23  Fed.  888,  boldlng  appllcatlan  of  old  derioea  to  hoH- 
al  ateam-angloe,  not  patentable;  Calklna  t,  Oahkoah.  etc.,  Oo., 
'ed.  296,  holding  toM.  Oalkins'  Improvement  111  carriage  bodies; 
mea  T.  Lovell.  29  Fed.  814.  holding  mid.  patent  for  Improre- 
t  In  refiigeratMH;  Pneti  t.  Bransford,  81  Fed.  402.  holding 
B  la  Be  iBTentlon  In  anbsUtntlng  a  compound  lever  for  a  single 
to  Incraase  the  i>oirer;  Laodesmano  v.  Jonaseon.  S2  Fed.  S81, 
log  void,  patent  tor  Improvement  to  ladles'  cJoaks;  Baldwin 
oavway.  82  Fed.  796,  and  Holmea,  etc,  Oo.  v.  MetnqKitltan.  etc., 
n  Fed.  256,  holding  It  not  Isventloo  to  And  a  new  poeitlan  tor 
rlc  lining;  Bnfin  v.  Banupo,  etc..  Work&  88  Fed.  60,  reatrlct- 
Srabn  patent  for  awltcb^taads  cloael;  to  the  apeclfled  dementa, 

being  material  M  the  claim;  National,  etc.,  Booflng  Oo.  t.  Gai^ 
I,  85  Fed.  660.  holding  combination  ot  koonra  OAtrtvances  toe 
I  jmiposea.  with  antiatltntlon  of  different  materlala.  la  not  an  In- 
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▼entkMii  \nUl&iiM  Mfg.  Oo.  t.  mnkHn,  41  FM.  8H,  haUB 
tiatm  patent  for  wtre^Kiap  ■arroondliig  «tav«a  of  a  tMAet;  ' 
boQM  T.  Cbartten,  etc  Ool,  4S  F«dL  689,  hotdlCK  Told,  p 
pipes  for  convejlDg  natiml  gas;  Oampbell  ▼.  Bttller,  45  I 
holding  aggregatloD  of  well-known  elemenU,  e&cb  opentli 
old  way,  and  prodndng  no  new  reentt,  ta  Dot  pAtmtabte;  i 
V.  Saint,  46  Fed.  764,  boldng  design  for  m&ntel,  iHmdacInc  i 
opoD  tbe  eye  snbHtantlally  different  from  taty  prcrlova  d 
patental>le,  thongb  many  of  the  elements  ha.Te  been  tn  om 
Boot  T.  Sontag.  47  Fed.  312,  holding  void,  patent  for  tmpr 
In  loom-Bbattlea;  Jobnacxk  Co.  t.  Tidewater,  etc..  Works, 
M,  holding  void,  patent  for  method  of  rolUog  rails;  Bllebe 
Panl  etc.,  Oo.,  SO  Fed.  211.  holdbig  void,  Elbert  patent  for  ' 
ment  in  water-gaa  mannfactnre;  Bromley,  etc.,  Oo.  t.  8te 
Fed.  916,  whM«  Idea  of  adapting  old  mactalne  to  new  pari 
prwcntad  by  three  different  persons.  Is  evidence  of  the 
InTcntlon;  Bagle  Pencil  Oo.  t.  American  LeAd-Penoll  Co., 
8SB,  bolffing  Told,  Btnnan  patents  Pot  pen-tips  and  pen-cases; 
By.  T.  Jamaica,  etc.,  R.  Co..  61  Fed.  673,  holding  void.  Field' 
for  Improrement  In  electric  railways;  Johnson  Oo.  t,  Pena 
Steel  Co.,  62  Fed.  168,  holding  void,  Bntwlatle  patent  tttr  a 
skit  lall  croBBlng; "  Stirrat  t.  Mannfactnrlng  Co.,  61  Fed. 
D.  8.  jLDp.  18,  limiting  water-heating  device  for  staves  to  < 
Hod  described;  MaltUAd  t.  Gibson.  6S  Fed.  128.  holding  vol 
Ingcr  patent  for  ootDblned  gas  and  electrtc-U^ht  fixture;  ' 
booss  V.  Bdl«>n,  etc.  Oo.,  63  Fed.  D96.  28  U.  8.  App.  1.  holdl 
Bdlson  fMitent  for  electrlc^ghtlng  drcnlts;  U'Ctery  t.  B 
Fed.  SIS,  24  U.  S.  App.  124,  holding  void,  potent  for  an  orde 
Bernhelm  v.  Bcehn^  67  Fed.  S&O,  boldtog  void,  Iileb  and 
patents  for  catches  for  traveUlng-bags;  Vincent  v.  BIgby, 
872.  and  Wright,  etc..  Wire  Oo.  t.  Clinton,  etc.,  Co.,  67  I 
SS  V.  S.  App.  188,  where  old  mcana  Is  applied  to  a  new  ose  i 
material,  patent  must  be  restricted  to  specific  comblna 
scribed;  Haalem  v.  Pittsburg,  etc..  Glass  Co.,  08  Fed.  481, 
void,  Haslem  reissue  for  Improvements  in  ptate-glass  p 
Ortawold  V.  Wagner,  68  Fed.  499,  87  TT.  8.  App.  171,  transfi 
vices  to  analogous  ladnstry  does  not  constitute  in 
Sampson  v.  Donaldson,  09  Fed.  024.  holding  void,  Wilgh 
tor  lmim>vements  In  valve-reseating  tools;  Hnrphy  Hfg.  Oo 
celslor,  etc,  Co.,  70  Fed.  496,  tiolding  void,  Mnn>hy  patent 
provement  In  car-nxtfs;  Klein  v.  Seattle,  77  Fed,  204.  44  U. 
741,  refuBlnf  patent  for  changes  doe  to  mechanical  skill;  E 
wffilder  &  Oo.  v.  Detroit,  T7  Fed.  891,  holding  void,  Chlchei 
ent  for  Improvement  in  foldlDg-chalrs;  BlrmlDgham,  etc., 
Gates,  etc..  Works.  78  Fed.  361.  41  U.  8.  App.  201,  holding 
ploying  merely  mechanical  skill  In  tlie  Impro^emeot  of  det 
enUtled  to  a  patent;  Dunbar  v.  Eastern,  etc,  Co.,  SI  Fed. 
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K.  App,  831,  bfridlag  Dunbar  relaane  far  an  ImproreiDcnt  In 
D  tievA.tan,  jv/li;  Steaiita,  etc.,  Oo.  t.  Bnasdl.  6&  Fed.  228,  M 
1.  App.  614,  bcddlCK  adoption  of  old  device  to  n«w  nse  la  not 
ntable;  Tlenuui  t.  Kraatz.  S5  Fed.  440,  S6  U.  S.  App.  553.  hold- 
KnAta  patent  for  an  Improved  case  for  exMbtflDK  decoratfre 
at  KTavea.  w>ld;  Boynton  Oa  t,  MotHb,  etc.,  Co..  87  Fed.  228. 
lug  Newbnrg  patent  for  lodlned  pleaRore  mllway.  »i>ia;  Untoo 
'Engine  Co.  v.  Doak,  88  Fed.  90.  91.  boldltiK  B&mtt  and  Dalj 
nt  for  fmprorement  on  gas-en(^nes,  void;  Pease  t.  Wblte  Mfg. 

89  Fed.  591.  boldtaig  Pease  patent  for  woiren-wlre  mats,  void; 
iaty  T.  Hrgela,  eta,  Saddle  Co.,  93  Fed.  970,  holding  Obiiatr 
cle  saddle  void  for  want  of  Invention.  Olted  In  Bachua  v. 
imall.  IIB  U.  S.  436,  29  L.  422,  8  8.  Ot  232.  without  appUeatlon. 
»tanta. —  Although  a  patent  la  not  aet  up  by  way  of  defense 
n  answer,  jet  tf  the  Invention  patented  thereby  Is  afterwarda 
Into  actual  nse,  the  date  of  the  patent  will  be  evidence  ot  the 
'  of  InventloD,  on  a  qneatloia  of  prlwlty  between  different  par- 

p.  202. 
rtdenca. —  Party's    testimony    cannot    be    allowed    to    prevail 
nat  a  coarse  of  coDdnct  utterly  at  variance  with  It,  p.  20S. 
pproved  in  Telephone  Cases.  126  U.  S.  56T.  31  L.  1000,  S  S.  Ot 

holding  alleged  Invention  of  telephone  by  DaoM  Drawbangh, 
r  to  Bell'a  discovery,  was  not  made  ont. 

ttant  obtained  by  one,  after  receiving  a  fall  and  accnrate  da- 
rtton  of  a  nstfnl  Improvement  from  another,  will  be  v<rid,  pL 


inlty. —  Assignee  of  cbose  In  action,  or  any  other  ceatal  qtte 
t,  cannot,  merely  becanse  bla  is  an  equitable  IntereM,  proceed 
unity  tor  the  recovwr  vf  the  demand,  p.  214. 
^proved  In  Smith  t.  Bourbon  County,  12T  V.  S.  112,  82  L.  TT, 
Ot  1048.  holding  equitable  nature  of  complainant's  rights  for- 
Bd  no  gronnd  for  rapport  of  bill;  Allen  v.  Fnllman'a,  etc.  Car 
ISB  U.  8.  662.  as  L.  806.  11  8.  Ot  «S3,  wbere.  on  examining 
t».  court  flnda  nottiing  making  it  a  proper  case  tor  equity.  It 
ild  take  action  of  Its  own  accwd;  Palmer  t.  Traven.  22  Blatchf. 
30  Fed.  SOS,  boMbiK  bill  will  not  Ue  tor  damages  for  libel  or 
iv  of  tHe;  Hayaa  v.  Hayes.  45  N.  J.  Bq.  466.  17  Atl.  636,  bold- 
Miulty  wlU  not  entertaJn  bill  by  assignee  of  a  legal  right,  becaoM 
umot  bring  an  action  at  law  In  his  own  name. 
atkicnlabad  tn  Rltten  t.  Union  Pac.  By.,  17  FM.  48L  r.  a 
Km.  whsf*  eraaier  had  vpedflc  Uen. 
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■qnltf. —  Bin  of  bolAen  of  bonds,  secrved  bj  >  amiiMa 
gage,  to  ncover  on  contra^  aaalgned  In  tbe  inotts«c«  u  p 
tb»  secnritT,  dlsmlBeed,  elnee  demand  was  coe^rinble  at  1 
name  of  mortesgor,  and  no  special  ctrcnmstnncea  tor  a  pea 
eqatty  wen  Atnra,  p.  21S. 

Courts  ot  United  States  espectallr.  In  Ttev  <tf  the  act  ol 
grees,  B.  8.,  I  T28,  dedaflng  that  suite  In  equity  aball  not  b 
talsed  Trbere  plain,  adequate,  and  complete  remedy  may  be  1 
law,  abonld  enforce  that  nile,  p.  214. 

AniroTed  In  Bosard  t.  Honstmi,  119  U.  S.  3S2,  80  L.  453,  7 
252,  refnslng  to  anatain  bill  In  equity.  In  action  for  damag 
fraud;  Wehrman  t.  Oonklln,  ISS  U.  S.  823,  30  L.  172.  IS  S-  C 
boldhig  statntes  of  loTra,  enlarging  equity  Juriediction  can  1 
forced  In  Fed»al  courts,  subject  to  rule  prohibiting  suits  In  c 
where  there  Is  ample  remedy  at  law;  Wblte  t.  Boyce,  22  Bl 
420,  21  Fed.  232.  holing  parties'  remedy  for  fraud  was  in 
Payne  t.  Kansas,  etc.,  B.  Co.,  46  Fed  Ci52.  holding  section  ot  r 
statutes  merely  empboslsed  existing  rule;  Walker  t.  Brown.  SI 
27,  holding  that  contract  created  no  lien,  and  a  bill  would  i 
to  subject  bonds  to  credltor'a  debt;  Qretber  v.  Wright,  73  P«< 
43  n.  S.  App.  770,  holding  Federal  courte  will  enforce  a  SUb 
lite  giving  equitable  remedy,  which  doea  not  Infringe  right  ti 
trial;  Algw  t.  Anderson,  92  Fed.  709,  the  adequate  remedy  a 
wbkdi  ta  the  test  of  equitable  Jurisdiction  to  Federal  courts,  1 
In  existence  when  Judiciary  act  was  adopted. 

AsalgnmentB. —  All  legal  demands  standing  ia  name  of  ti 
tnuat  be  sued  on  In  name  of  assignor,  p.  214. 

Approved  In  Glenn  ▼.  Uaibury,  14S  U.  S.  508,  86  L.  794,  12 
918,  action  In  District  of  Columbia,  on  call  for  stock  In  lns< 
L-orporaUon,  must  be  brought  In  lotter's  name. 

107  n.  8.  216-220,  27  L.  640,  OOTZHAU6BN  T.  NAZBO. 

Onstoma  datlea. —  Dutiable  goods  cannot  lawfully  bs  linp<>' 
tbe  foreign  mail  under  the  IntemaUooal  Postal  Treaty  of  Ber 
1874,  p.  217. 

Approved  In  Dntted  States  v.  Ortega,  66  Fed.  715,  holding 
1  3062,  applies  to  cases  of  smaggllng  ctgara  In  qnantltteB  1e« 
3.000;  United  States  v.  A  Lot  of  Jewrtry,  etc,  68  Fed.  68T,  b< 
I  30S2,  R.  &,  autliOTtees  a  miit  In  rem  to  forfeit  goods. 

Fost-offloe. —  Dutiable  goods  In  foreign  mall  ore.  In  the  bai 
receiver  of  them  from  the  poM-offlce,  liable  to  Mlmrs  by  c 
officers,  p.  218. 

Foat-offlcsL —  That  neither  sender  oor  recolvvr  of  dutiable 
sent  by  mall  intennled  to  defraod,  doea  not  leodv  offloer  Uob 
making  aelzure,  p.  219. 
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groTCd  In  Ihilted  St&tev  t.  A  Lot  of  JeweliTi  etc.,  fiS  Fed.  tn, 
Of  thftt  ui  latentjan  to  defraud  need  not  be  ETerred  «r  frorcd. 

J.  8.  221-261,  27  L.  S08.  KRtNO  t.  MISSOURI, 
utltntlon&l  lEv. —  Wbere,  utter  plea  of  guilty  of  murder  !■ 
Ml  decree,  by  accttsed,  )&w  Is  cbanged  so  tbat  eoch  plea  Is  not, 
rmerly,  acquittal  of  talgber  olme,  where  Judgmeirt  tbereoo.  !■ 
lUy  act  smMc^  mch  change  Is  ex  post  facto  a«  to  socb  accused, 
Dappltcable  to  his  seoood  trial  for  the  bomldde,  pp.  223-236. 
piTOTed  in  Hopt  t.  Ut&h,  110  V.  S.  58S,  2S  L.  288,  4  S.  Ct  209, 
Dg  statnte  enlargUig  class  ot  persons  competent  to  testify,  la 
iz  voet  facto:  TbommcHi  t.  Mlssoart.  171  U.  S.  3S2,  3S4.  18  S. 
22,  holding  statute  providing  for  the  comparison  of  diepnted 
Dg  with  «ii7  writing  proved  to  the  satlsfactJon  of  the  judge 

g«a)utiw.  Is  not  ex  post  facto;  Oarvey  t.  Pec^le,  6  Colo.  &67, 
Dg  law  alterUig  «ltuatl<xi  of  party  to  bis  knowledge,  la  ex  post 
;  State  V.  Ah  Jim,  9  Mont  173,  23  Pac.  78,  upholding  cooetltn- 
I  prorialon  that  grand  Jory   consist  of  seyen,  of  whrnn   five 

ooDonr  Id  Utdlctment;  People  r.  Palmer,  100  N.  Y.  417,  4  Am. 
■ep.  478,  17  N.  B.  214,  npbolding  provlsloD  of  code  that  It  de- 
ifit.  ccDvlcted  of  a  lesser  degree  of  crime,  apTieals,  and  gets 
w  tt-lal.  tbe  case  stands  aa  ft  was  orlglnaUy.  See  4  Am.  SL 
118,  aod  87  Am.  St.  Rep.  SSS.  CM,  notes. 
[Ungnlshod  in  People  v.  Otgnarale.  110  N.  T.  S2,  33,  17  N.  BL 
It  seems  that  defense  of  former  acquittal  cannot  be  raised  In 
baenoe  ot  a  plea;  City  Conrtdl  ▼.  Donnell,  20  S.  0.  862,  IS  Am. 
■ep-  782,  7  8.  B.  C2S,  1  L.  R.  A.  634,  btridlng  statute  mffftiy 
rfew  mode  of  trial,  la  not  ex  post  facto;  State  v.  Oarrlagton,  IB 
,  48S.  50  Pac.  Et27,  Iwddlng  prorlalon  In  Gonatltutloii  for  ^osecu- 
jt  oSeoaea  by  Information,  la  not  ex  post  fkctoL 
istltntloaal  law. —  Distinction  between  ei  post  facto  lawa  at- 
ig  tbe  remedy,  and  those  alTectlog  the  offense,  la  tutaonnd, 
R,  In  tbe  latter  case,  they  affoct  to  his  aertooa  disadvantage, 
aiberlaallal  rl^  which  party  bad  under  the  law  when  oSenae 
sommltted,  p.  232. 

[»OTed  In  Bage  t.  State,  127  lod.  19.  26  N.  B.  669,  holding  law 
ring  who  dull  be  an  accesM^y  before  tbe  fact.  Is  not  ex  post 
;  State  t.  Klngaly,  10  Mont  547,  26  Pac.  1068.  arguendo. 
taUtntlonal  law. —  Law  Impairing  Hte  rentedy  ot  any  eoDtract 
d.p.2>8. 

rrored  In  Wattlna  v.  Olenn,  ES  Kan.  481,  40  Pac.  SIS,  bold- 
Lw  ooocemlng  sale  and  redemption  of  land,  did  not  twply  ts 
ng  mortgagea;  Phlimey  t.  Phlnn^,  SI  Me.  464,  10  An.  St 
372,  17  Atj.  408,  4  L  R.  A.  851.  and  a..  hottOng  act  InvaUd  aa 
Id  to  odattng  mortgagea. 
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OonatltaUaiMl  Ikw. —  I.aw  puaed  after  eommlaBlaD  ol 
whlcli.  In  relAUon  to  tbe  otteose  or  Its  cMUeqiMticai,  ftl 
■ItiiAtloii  of  tbe  v^xtj  to  bis  dtsadvantage,  Is  ex  post  facto,  ] 

Beafflmiad  In  OaiT«j  t.  People,  6  Oolo.  STL  Approrod  In 
PetHkmer,  124  U.  B.  ITl,  33  L.  840,  10  S.  OL  387,  htddliiK  laii 
to  ponlfttament  of  deatt,  aaiitarj  amOjKnteat  until  execnUo 
poet  dBCto;  Oook  t.  United  States,  138  U.  B.  183.  84  L.  913,  1 
275,  txridinfT  law.  cbanglne  place  of  Mai.  is  oot  ex  post  faoi 
can  V.  Mlsaonri.  152  U.  S.  382,  S8  L.  487,  14  8.  OL  S72,  li 
scrtbtng  different  metbods  of  procedure  and  (Aaaging  con 
not  ex  poet  facta;  Gibson  v.  Mississippi,  162  U.  8.  590,  40 
16  S.  CL  910,  npbcddins  Matiite  providing  tbat  jnron  be  i 
electnrai  Tbomps<»k  t.  Utab.  170  U.  8.  351,  352,  42  L.  lOfft,  ] 
623,  boldlng  piOTlsIon  in  OonstttntiMi  for  trial  of  criminals  b; 
of  elgbt,  is  ex  post  facto,  as  applied  to  prior  felonies;  Tboa 
MlBBonri.  171  0.  S.  3S3,  18  S.  CL  923.  holding  statnte  provli 
Uie  compailaoD  of  disputed  writing,  with  any  wrlUng  pi 
tlie  satlsfactlMi  <^  tbe  Judge  to  be  genuine.  Is  not  ex  pos 
In  re  Mnrpby,  87  Fed.  Kil.  law  idterlng  ctMidltlan  of  persons 
witb  offenses  In  a  manner  wblch  mar  be  detrimental  to  i 
ex  post  facto;  Washington  r.  State,  7G  Ala.  SSS.  Kl  Am.  B 
uptMridlng*  statute  denying  right  ot  rotJng  to  peraon  cmiv 
certain  crimes;  Frencb  v.  Deane,  19  Goto.  613,  36  Paa  61 
R.  A.  391,  act  bavlng  berai  conetrned  to  be  prospeotlTe,  I 
Jotmeon  t.  People,  178  III.  134,  50  N.  B.  322.  holding  law  c 
panlsbm^it  after  commission  of  offense,  is  ez  poet  facto; 
T.  Commonwealth.  172  MaHl  268,  271,  70  Am.  St.  Rep.  271, 
N.  B.  607.  48  L.  R.  A.  1B7.  holding  act  changing  law  In  exls 
tine  offense  was  committed,  bo  aa  to  deprive  party  of  dedn 
Imprisonineot  for  good  behavtar,  is  ex  post  facto;  Undzey  ' 
6R  Mlsa.  546,  546,  7  Am.  at  Rep.  676,  677.  6  So.  100.  101, 
act  changbiK  the  punlshmMit  to  be  ex  post  facto;  Uarioo  ^ 
16  Neb.  854,  20  N.  W.  291,  holding  vtrid,  act  deiriTlng  i 
right  to  Terilct  of  Jury,  upon  question  of  pmrishnHOt; 
States  T.  Caimon,  4  Dtah,  152,  7  Pac  388,  boMIng  snbmqnei 
Utlon  cannot  mabe  a  prior  act  conduce  to  a  oonvlctloa:  L 
T.  State,  2  Wash.  568.  27  Pac.  450,  boldbog  law  changing  ) 
procedure  from  hidJctmeDt  to  fnfonnatlwi.  Is  iiot  ex  post  f. 
re  WrIghL  3  Wyo.  481,  483,  484.  31  Am.  SL  Bei>.  97,  99, 
Pac.  566,  567.  13  L.  R.  A.  750.  TBI,  npbcddlng  statnte  rO] 
grand  Jnry  system;  People  r.  McDonald,  5  Wyo.  5SS,  B&4, 
Pac.  17,  18.  npboldtiig  act  repealing  statnte  pnridlng  Hu 
any  crimlnaJ  examination  either  party  was  entitled  to  ch 
venne,  on  affidartt  of  prejudice  to  tbe  Jnatlce;  dissenting  op 
Hawker  t.  New  Torfc.  170  D.  B.  201.  202,  ffi  L.  1008,  18  8. 
majority  holAng  valid,  statute  iverenttng  person  oooTlcb 
felony  from  practlcins  medicine;  Tontory  t.  Grieiab  8  ] 
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1 1^  a  A.  7S1,  UfneodoL    See  1 J 

UMlnciilabcd  ta  Motxc  t.  Bajt 
Or  to  enable  partr  to  ut  as  d 
■bare*:  dtaseodtic  oirinSon  In  Sew 
ApD.  746.  majority  boldliig,  wher 
aad  patty  cootlimea  to  act  as 
llqnldatloit,  be  ta  liable  aa  aocb. 

Oorpefattona. —  A  tranaf er  ol 
jwrtlea.  aAd  InefFectlTe  aa  reapei 

Appi<OT«d  tn  Btaart  r.  Hayda 
DoldluK  frandnlent  tranafer  of  ab 
sod  dlaafflnaed  bj  credltora;  Zln 
wtaere  bsah  stock  waa  bantferr 
admlMlOD  that  tt  la  void  doea  d 
Ua  In  equity. 

Oorporatlona. —  A  traiiBf  er  of  i 
to  extlngalsb  llaMUty  of  tnngfSe 

Approred  to  Witters  t.  Sowle* 
over  to  resldnary  legatee  were  i 
T.  DiMX.  etc..  Bank,  67  Fed.  81 
mtot±  as  ooUateml  aecnrltr  1«  on 

Bqultr- —  Omlaalcm  of  defenda 
aelf.  In  reply  to  tbe  erldence  tgt 
kaowledge,  beld  to  be  of  great 
aotwer  denytag  tbe  bill,  p.  262. 

Approved  In  Oox  t.  MontagiM 
U  U  not  neoeasary  to  ebow  tn 
loaolTency  of  bank;  Friton  v.  Lei 
party,  agiiast  wbom  material 
cbarged.  fall*  to  testify,  tbla  ta  a 
UUman,  SO  Va.  810.  holding  teal 
mentary  evidence  or  ctrcutnata 
Major  v.  Flcklin,  SS  Ta.  738.  8  S 
only  wban  mtotake  In  wrntto  li 
dm  V.  PnrrMi.  88  Ta.  58S.  10  8 
ctaBtly  piovad. 

atnltr.—  BlU  to  ectabHab  Hab 
AafM  9t  iBMlTent  bank,  belne  • 
•Bd  tta  tniNter  brtnc  ToUalde 
UMd  tarn  ma  OHflC  a^nltabli 
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k>  ftad  iMsUaf  . —  Letter  at  oDutrolte  to  recelTM'  of  imHoiu] 
directing  him  to  InetUats  mlt  to  ealartx  BtockboldM'B  lla- 
noder  the  Atatate,  la  saffldent  errldence  of  hla  declBl<Mi  b^ove 
rma  brought  of  ttie  necessity  of  enf<xvlng  personal  liability  at 
Dckbolden,  p.  263. 

jku  Kud  banking. —  Uablll^  of  Dflillonal  bank  atocUioldeT 
Intereat  from  dat«  of  letter  of  cmffoUer  directing  receiver  to 
.  203. 

>rorad  In  D«via  t.  WatkliM,  S6  Neb.  290,  TV  N.  W.  576.  holding 
laaeMmeot  dniwa  kMet«st  Ittnn  date  at  Wvy. 
Mai  and  errcw. —  Wherv  appeal  was  taken  In  name  of  (dd  r»- 
,  tboQKb  decree  dlsmlsalng  his  bill  was  entared  after  appolnV 
of  ncnr  rccelTer.  and  the  latter  waa  earetr  on  ttae  appeal  bmid, 
atfw  ntxAna  warn  cnbatttnted  In  appelate  coort  aa  plalntUE, 
motion.  wUboat  prejudlo*  to  [n»ceedlngs  already  begtm,  p. 

rored  In  United  States  t.  Hopev^,  51  Fed.  800,  5  U.  B.  App. 
rhera  parties  admit  In  CUrcDlt  Court  of  Appeals,  th«t  mVOmX 
was  by  dlrecUoo  of  attomey-general,  that  ooort  maj  p«mi 
B  name  to  be  snbstltntad  aa  appellanL 

.  a.  205-618,  27  L.  N>2,  DX  PARTS  WAUk 

tmvf  and  client. —  Altbongh  It  la  not  attictlT  reffolar  to  graal 

to  ebow  cause  why  sn  attorney  should  not  be  attnck  off  llw 
rlthout  an  affidavit  making  cbarges  against  Mm,  ret,  wbcn^ 
[  reoeaa.  he  portldpated  In  s  lynching,  and  Ute  proof  wm 
rise  dear,  want  of  such  affidavK  did  not  rendv  tte  proctad- 
oCd.  aa  coram  non  Jndlce,  p.  271. 

rOTed  In  Hawker  t.  New  7ork,  ITO  U.  B.  100,  i2  L.  lOOT,  U 
577,  aphtddlog  statute  forbidding  person  cooTlcted  of  a  fUooT 
ctlce  medicine;  In  re  Borae.  83  Ped.  047,  holding  power  to 
an   attontey   should   be  exercised   wlOi  discration;   DBMad 

r.  Parks,  03  Fed.  415,  btddlog  petition  advising  deCeodaat  In 
ment  proceedings  of  the  nature  of  the  (diargea  against  him 
Ident:  Fairfield  t.  Taylor.  SO  Oonn.  14,  22  AtL  412,  IS  li.  B.  A. 
id  n..  holding  there  was  no  neeesalty  to  prove  committee  p(«- 
C  charges  was  appointed  by  the  bar;  In  re  Sbepard,  100  Uich. 
r  N.  W.  972.  holding  coirt  may  entertain  disbarment  pracoed- 
ipoB  charges  rerlfled  upon  Infcrmatloa  and  bc4te(;  Stats  t. 
ngberty,  88  W.  Va.  262,  10  S.  B.  411,  holding  Otrcirit  OonrU 
lower  npon  motion,  to  «tFlke  name  of  attamay  from  r^  If  he 
I  oppcrtnntty  to  be  beard.  See  W  Am.  Dee.  880,  841.  42  Am. 
5&  and  2  Am.  BL  Bep.  850.  notes. 

>ni«r  and  client.—  That  attorney  participated  tn  the  nntawTnl 
ig  of  a  prisoner,  constltntea  tuffldent  gronnda  for  strlklag 
BM  front  the  nA,  Pl  Z72. 
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Otted  in  In  re  KMr,  84  Fed.  OOT,  boliUiic  eoort  wQl  C 
maoraej  amvlcted  at  u  Infatnoai  otttstm.  8m  4B  Am. 
77,  iwW. 

Attorney  Knd  client.— An  attomer  maj  b«  diabwrad 
bonestr    and  gnMs  mlBMindnct,  p.  278. 

Cited  in  Bar  Assoctation  t.  Oroenbood,  168  Haas.  183.  ^ 
ST4.  lxri<Uns  altaa-it^  ma;  b«  remoTed  for  gmm  miscatkd 
ooonectod  witb  soy  official  act.    See  2  Am.  St  Rep.  8B1,  am 

Attorney  and  oUmt. —  Same  diaracter  la  reqnirtte  to  eoa 
«C  pracUoe  of  law,  aa  ia  eondMon  precedent  to  admlasloii.  ; 

Bcafflrmed  la  Inre  O ,  78  Wis.  BIS,  42  N.  W.  226. 

Attomay  and  olionL —  Wbec«  an  attorney  commtta  an  ii 
affeoae,  not  tn  the  dtaracter  oC  attorney,  tiie  court  will  w 
Ua  name  from  tbe  rail  until  he  haa  l>een  legnlailj  litdlc 
OMiTlcted,  bat  wba*  Ite  la  chaxgeA  with  aiding  tbe  hansi 
pctaaier,  and  Vm  voat  tt  titar,  hla  denial  evasive;  and  Qu 
offer  mt  cooater-vroof,  tbe  ooort  m^y  do  ao,  without  any 
eonvietlsn,  f,  187. 

AipproreA  la  Jeffrtea  v.  Iiaurte,  27  Fed.  laOi  and  In  re  Elrl 
Dak.  329,  78  N.  W.  M.  SB  L.  a  A.  86»,  tMitli  tuMii^  ordei 
bermcnt  waa  wttbln  tbe  power  of  tbe  court;  In  re  Boone; 
963,  dlabarring  attorney  wlw,  after  decree,  wrote  adversary 
atatlng  that  Jndcmemt  waa  obtained  by  fra-ud;  Philbrook  v.  > 
8D  Fed.  140,  botdinf  tbU  dtati«i  waa  sofflcdent;  United  i 
Farka,  93  Fed.  410,  Stale  t.  Pinley,  30  Fla.  319.  11  So.  i 
la  re  Norila,  60  Ean.  660,  S7  Pac  531,  holding  that  a  prerl 
liction  to  not  neceaaaiy  to  give  court  JurisdictlMi  of  dla 
prooeetUDKa;  Bocb«8ter,  etc.,  Assa.  t.  Dortby,  162  N.  T. 
M.  B.  836,  holding  attoniey  can  be  disbarred  for  profemlo 
condnct  wlttwot  regard  to  pendlnf;  Indictment;  State  r. 
11  Or.  462,  50  Am.  Bep.  490,  5  Pac  340,  where  court  proceed 
marlly;  Bx  parte  Cowing.  20  Or.  C76,  38  Pac.  1091,  where  c 
of  a  single  criminal  act,  committed  In  his  private  capacity,  a 
ta  donbt  at  hla  xnilt,  oonrt  should  not  proceed  aammarlly. 
Am.  Dec  SS4,  840,  2  Am.  St  Rap.  8S2,  ajid  4fi  Am.  St 
mtaa. 

Attomay  and  client. —  Proceeding  to  aMke  an  attoniey 
fBom  tlte  roll,  ta  wittdn  th«  propu'  JuiiadlctloD  of  the  court  i 
he  to  an  attorney,  and  does  not  rlolato  tbe  constitutional  \ 
mqnirtpf  a  Jury  trial  In  criminal  cases,  K  is  not  a  oiminal 
meat,  btit  Ii  latended  te  prMect  the  ooort  from  unAt  a1 
V.S88. 

<Sted  and  principle  ^pUed  lo  HaJllnger  t.  Davit,  146  V 
ae  L.  sea  U  S.  Ot  loa,  bOldlnc  valid,  statute  giving  right  to 
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'.  State,  IM  lod.  68,  a 

ConatltntloiwI  law. —  In  all  coma,  tbat  kind  of  procAdnn 
process  of  law,  which  Is  anltatile  and  proper  to  the  natore 
case,  and  sanctioned  by  the  established  nsaces  and  cnBtomi 
conrt  p.  280. 

Approved  io  Hurtado  t.  Callfomia.  110  U.  a  S34,  28  L.  2 
Ct  120.  boldlDfc  conviction  for  murder  nnder  as  Informa 
"doe  process  of  law;"  Ex  parte  Macdonald,  76  Atn.  806,  I 
holding  Btatate  authorizing  attachment  by  State  wlthoot  1 
affidavit;  San  Jose  Ranch  Co.  v.  San  Jose,  etc..  Water  Oo.,  1 
326,  EiS  Pac.  826,  holding  Invalid,  statute  providing  that  no  ]n 
shall  be  reversed  nnleas  It  appear  from  the  record  that  a^ 
has  sustained  a  substantial  Injtwy;  Attorney-General  v.  Joe 
Mich.  371.  41  Am.  St  Rep.  617.  58  N.  W.  616,  23  L.  B. 
holding  legislature  may  empDW«r  governor  to  remove  cert 
eers;  State  v.  Saunders.  66  N.  H.  88,  25  AU.  69S.  IS  Ii.  S. 
In  proceeding  for  Injunction  sgalnst  alleged  Ibinor  ai£taai 
fendant  is  not  entitled  to  Jury  trial;  Opinion  of  the  Jnet 
N.  H.  633.  33  Atl.  lOTS,  holding  private  prt^ieny  cannot  bi 
tar  a  public  ose  upon  payment  of  less  than  Its  value;  BIder 
Oo.  V.  Fogo.  102  Wis.  541,  78  N.  W.  769.  n|^oW!ng  statute 
liing  tbe  appokLtment  of  a  receiver  for  Doa-exempt  propert; 
Insolvent  debtor,  without  a  determlnatton  by  Jury  of  tlte  r 
facta. 

Man  dam  us  Is  prt^ier  to  compel  judge  of  lower  court  to  r 
disbarred  attorney,  refused  where  snck  court  did  not  act  Id 
of  Ita  powers,  p.  290. 

Olted  In  05  Am.  Dec.  844,  note. 

Attorney  and  client. —  Where  dlsbarm^it  proceedfaiKS  : 
misconduct  outside  of  bis  profession.  It  ts  only  for  that  man 
quency  which  renders  him  an  nnsafe  person  to  manage  leg 
ness  of  others,  that  courts  can  Interfere.  Field  J„  OlsMUt! 
306.  307. 

Cited  In  96  Am.  Dec.  339.  note: 

Attorney  and  ollent.— The  tremendous  power  of  disl 
should  never  be  exercised  unless  absolutely  necessary  to 
tbe  court  and  public  from  one  clearly  shown  to  be  unlit,  pa 
J.,  dissenting,  p.  SIS. 

Approved  In  In  re  BatOB,  4  N.  Dak.  081.  62  N.  W.  eOB, 
no  other  gnxmds  than  those  enumerated  by  statnte  tm  the 
meat  of  attorneys  could  be  considered. 

Attomay  should  not  be  disbarred  for  an  htdlctaMe  offea 
t»nnected  with  his  professional  coodnct,  beftire  trial  and 
tlon.  FMd,  J.,  dissenting,  p.  31& 
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In  Ua,tter  of  Hammond,  121  OaL  389,  63  Fu.  SOO.    Olted 
Ix  parte  T>7ler,  107  Oal.  SI,  40  Pae.  S4.  artUHidOk 

D.  a.  S19,  27  L.  M9,  ROTH  t.  BHIUH. 

inrls*^  SiipL'witf  Oonrt   cuukot  r&'^xiUQlne  oodsloo   of   9tete 

t,  npboUlng  dMTM  at  eorelgn  ecxKl,   animiuiig  &  msrrisce, 

UL 

KiroTCd  In  Htmtlnston  ▼.  Attdll,  146  B.  &  eSS,  S«  L.  1133.  13 

t.2S4,Uwatt<m  origiaal  Uablllt?  bi»  poased  Into  Jodgmeat  In 

State,  GODTte  of  "—*>■"•  atv  boaod  to  k1t«  tt  foil  falUi  and 


D.  a  iaO-«2K,  27  L.  605.  UNITED  8TATB8  T.  PHELPS, 
istoma  datloM. —  To  obtain  ai>itra1«eiDent  far  abatemrat  of  do- 
betmnM  of  damasea  to  gooda  durtnf  voyafle.  apitHcatioa  maj 
nade  afDer  px)da  bav*  been  entered  at  ktroice  value,  and  dotj 
.  p.  tst. 

wtama  dutiaa.—  Section  2928,  B.  S.,  respecting  reanprataemaat, 
tea  aloB*  to  mneliandlae  taken  from  a  wreck,  p.  S23. 


D.  &  tSA-WBi.  27  L.  6S2.  TB&DWAT  t.  SANQBR. 
Ftnta.— Wbere  iiegf>tlai>le  promlsMicT  note  la  maide  bjr  dflaen 
DO  State  to  dtlxen  of  same,  and  secnred  bj  mortgage.  Indonee 
Ota,  etOam  of  a  dlflternit  State,  maj,  atnca  act  of  ISTfi,  eoe  la 
tnl  eomls  to  tarecloee  mortgage,  p.  B24. 

■jnrmed  In  Ueniham  r.  Werges,  112  U.  8.  143,  28  L.  643.  B 
It  «7.  Approred  In  New  Orleans  t.  QulnUn,  173  U.  S.  102.  19 
It  880,  holding  Olrcirtt  Coort  bad  Jnrladlctloii  of  antt  br  dtiioa 
Renr  Tork  agalnat  New  Orleaiu,  on  oertlflcatea  payable  to 
er. 

kOngiditaad  Id  New  Orleana  t.  B«i]amlB,  163  U.  S.  483,  3S  L. 
14  S.  OL  912,  MUtce  there  wa«  no  averment  that  salt  coold 
)  been  maintained  by  asalgoora,  anit  coold  ttot  t>e  maintained 
nae  of  dlvene  cAtlzenahlp.  nader  act  ot  1887. 

D.  S.  S2B-SSD,  27  L.  319,  OIL  CO.  v.  VAN  BTTBN. 

ilaai— Ooont  ot  Inepector  provided  tor  In  contract  for  aale  of 

el  beadlnga,  la  subject  M  Impeachment  for  fraud  or  mistake, 

vrldenoe  of  a  prior  count  befWe  ali4>nieat  la  properlT  adml^ 

I  tor  that  pnrpoae.  p.  382. 

ifKwed  to  Baxter  v.  WaMe,  2  Wart.  Ter.  238.  240.  6  Phc  4S1. 

holding  part7  no<  estopped,  a/tar  a  reeeooetile  dme.  to  set  up 

ra  In  account  stated  at  wUeh  ha  had  kaowledga.    See  82  An. 
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Sales. —  In  cootokct  tar  aele  at  bairel-beftdlnsa,  wImUmi 
mum  peammoble  that  iSacreDuicT  In  coiBits  warn  4u«  to 
tnuiBpartatloit,  ttuu  tarot  In  oow  or  both  coonte,  ttdd,  m  nu 
tb«  }arj,  p.  3SS. 

See  62  Am.  Dec  88.  note; 

SalH.—  Risk  foUowa  the  title,  esd  anr  km  dm  t»  non- 
en  tlw  put  of  caniera,  where  pnrctiaae  has  been  comfriet 
eo  boTer,  p;  833. 

Annored  In  Bylee  t.  Oolller,  54  Mich,  e,  IB  N.  W.  5«T,  I 
eoDBltT  Is  to  ibe  further  Infracted  la  not  Inconslsteat  with 
that  tlOe  parsed  on  partlnl  payment 

AocoDJit  rend»«d,  anlesa  objected  to  vithln  a  raaaonat 
ttecomea  an  account  stated,  and  cannot  be  Impeached,  ex 
fraod  and  mletake.  What  constitutes  a  nasonable  time  li 
case  le  a  qoeetion  of  law,  p.  S34. 

Beafllrmed  Id  Talcott  t.  Ohev,  27  Fed.  276,  Porttr  ▼.  1 
Fed.  eS7,  49  U.  8.  App.  800,  I^wreace  t.  Bllswwtb.  41  I 
and  Weed  t.  Drer,  S3  Ai^  161.  IS  S.  W.  S»4.  Appnred  i 
BeU  Lnmbw  Oo.  v.  Stump,  86  Fed.  580.  681.  57  D.  8.  App.  i 
where  acconntB  are  rendered  mcmthly  for  over  two  yeara, 
notice  oC  objection  was  wlthtn  reasonable  time  la  one 
Ohailotte,  etc..  Oil  Go.  r.  Hartog,  8Ci  l''e8.  155,  42  D.  B.  A 
boldlnir  alienee  at  one  to  whom  account  has  been  raider 
not  eatop  him  from  atUcklniE  tt  for  fraud  or  mistake;  Fli 
etc.  T.  Kobll,  20  Or.  S39,  26  Pac  1069.  when  facts  admitted, 
of  reasonable  time  Is  of  law;  Radford  t.  Fowlkea,  8B  Vt 
8.  B.  88S,  holding  aCatnte  of  llmltatloiis  be^ns  to  mn  agal 
rent  accounts  bom  the  lime  they  become  accounts  etati 
62  Am.  Dec.  88,  note. 

Wlttieaa. —  Question  a«ked  on  cnws-ezamlnatlon,  "Estc 
recently  Bts;ted  to  different  parties  in  talking  about  the  mat 
yon  wanted  them  to  recover  here,  becauae  you  would  then 
pay,"  h^d  tnoompetetit.  because  too  Indeflutte.  p.  8S5. 

Approved  In  Feofde  v.  Boequet,  116  Cal.  60,  47  Pac.  880. 
qneotlon  whether  witness  rememben  telUng  A.,  at  one  tli 
eonvenatlon,  on  U  street.  In  this  dty,  etc,  to  be  proper. 

lOT  U.  S.  83ft-347.  27  L.  646.  MISSIONARY  SOCIBTI  v.  D 
Pubtk  landa.—  Under  act  irf  1S4S,  eatabllsblns  Orecoo  k 

government,  a  missionary  society  acquired  no  tlUe  to  li 

actually  oocnpled  at  that  date.  p.  843. 
Beafllrmed  In  Missionary  Society  v.  Dallas.  107  U.  8.  U 

6tt.  2  S.  Ct.  SSL    Approved  lu  Blahcii  oi  Nesqually  t.  Olti 

U.  8.  168.  89  li.  986,  15  S.  OL  784.  affirming  44  Fed.  83B, 
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M  not  (rant  ImkI  In  posBesetoo  oC  Baotber,  npoo  wbkli,  bj  ■ 
iMlon.  a  mtaalomTT  state  was  malDtalned. 
bBo  lands. —  Wbere  mtsakMiary  eoclet?  In  powesrfon  of  pabUc 
,  transtened  them  before  tbe  act  of  ISIS,  establishing  tcrri- 
fOTcmment  In  Oz«goa,  It  acquired  no  title  nnder  tiwt  act, 

s. 

blis  lands^— Prior  to  act  ol  18S0,  no  ooe  conld  acqaire  asir 
or  Intarest  In  tbe  pabUc  lands  bi  Oregon  twrttor;.  and  cotwe- 
Clj  there  conld  be  no  cooatmctlTe  posaesslon  ot  such  lands, 
i. 

prored  In  SblT«l7  ▼■  Bowlby,  152  U.  S.  SI,  SS  L.  SSO,  14  S.  Ct. 
bedding  donation  claim  on  Oolnmbla  riyer,  passed  no  title  In 
i  below  Ugb-water  mai^,  as  against  sabseqnent  grantee  of 
Itate;  WhltteoMre  v.  Cope,  11  Utab,  380,  40  Pac.  280.  occupant 
•renxamt  land  bas  no  Interest  npon  whlcb  a  bomeetead  Utle 
be  predicated;  Amy  r.  Amy,  12  tTtab,  338,  42  Pac  1132.  where 
ind  In  possession  of  goremment  land  deeded  same  to  wife  for 
remalnaer  to  his  son,  and  she,  bdng  In  possession  In  1S7S,  died 
TMorr  statement  and  obtained  deed,  she  was  entitled  to  the 

■cellaneons.— Otted  In  CaMw^  t.  Botilnaon,  S9  Fed.  ass,  as 
](  considered  donation  act  applicable  to  whole  terrltoir  of 


7.  B.  347,  27  U  649,  UISSIONABX  BOOiaiTT  t.  KBLLZ. 
)  note  to  preceding  caa& 

r.  B.  84S-861.  27  L.  87S,  GHAPUAN  t.  OOUNTT  OF  DOnOLAa 
infyipal  oorpoiatlons. —  One  taking  connty  warrants,  no  time 
tyment  being  tlxed,  does  so  nnder  an  Implied  agreement;  If 
I  be  ont,  be  will  waH  antU  the  money  can  be  raised  In  ordinary 
I.  pp.  864.  859. 

proved  In  King  Bridge  Co.  v.  Otoe  Coanty,  124  U.  a  404,  31 
6.  8  8.  OL  EiSC,  In  Nebraska,  the  oiuse  of  action  on  a  county 
uit  doea  not  accrue  ontll  mmey  haj  been  ctrilected,  or  sutB- 

time  to  have  done  so  bas  elapsed;  Beton  t.  Boyt,  34  Or.  278, 
ac   970.  43  L.   E.  A.   637,  h<Ming,  nnder  8tatnt«  ot  county 

was  an  Implied  contract  to  pay  existing  legal  rate  of  tnteres^ 
[b  legal  rate  Is  changed. 

mttrlpfi*  eorporatlcna. —  If  a  coon^  obtakia  money  or  property 
tMn  wltboat  atttborlty,  tbe  Uw,  Independent  ot  aiatnta,  wID 
ri  restHntlaii  or  oompensatkm,  p.  SCO. 
tlBnaed  In  Wttragbt-Iron,  etc..  Co.  t.  Utlca,  17  Fed.  820.    IMb- 

afflmad  and  applied  tn  Bead  r.  Plattsmonth,  107  U.  8.  S7B, 
Vol.  Z  — 81 
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ST  L.  417,  S  8.  Ot  215,  holding  dtr  bonnd  to  return  mon 
fdr  ToM  b«i<ki  San  Lake  atr  t.  HolUster,  IIS  U.  S.  2S3,  8C 
6  S.  Ot  1069.  boldlag  miinldpaJKj  engaged  In  distilling  !■ 
to  latenuU  revenne,  wbetber  Its  acta  are  ultra  vires  or  not 
Oo.  Bask  V.  TomiMnd,  1S9  U.  S.  7fl,  35  L.  Ill,  11  8.  Ot  499, 
national  tiank  conid  not  ttold  bonds  by  vtrtue  of  the  contn 
nfnse  to  comply  witb  terms  of  purchase;  Provisional  Man 
T.  Lebmas,  ST  Fed.  SS2,  13  V.  S.  App.  411.  holding  eqnlt] 
require  city  to  return  pardiaae  money,  or  convey  the  pi 
Gntbrie  t.  Tenltory.  1  Okt.  198,  31  Pac  198.  21  L.  R.  A.  H«, 
tare  can  prorlde  that  municipality  nicceedlng  provlsknMl 
ment  pay  Its  debts;  Humboldt  Co.  t.  Lander  Co.,  —  N«t 
Pac.  231.  taxes  paid  to  wrong  county  may  be  recovered  t 
county;  Budge  ▼.  City,  1  N.  Dak.  314.  47  N.  W.  381,  10  L.  & 
holding  purchaser  could  not  recover  from  dty,  money  paid 
valid  tax  sale  certlflcatee;  Salem  v.  Marion  Oo.,  2S  Or.  4H, 
les.  holding  city  could  recover  from  covnty.  city  taxes  c<^( 
sheriff;  Goaboni'8  Exm  v.  County  Court  42  W.  Ta.  740,  ! 
4B4.  holding  Oonuty  Court  was  liable  for  bogs  on  a  qnanti 
bant;  dissenting  opinion  in  Detnrit  v.  Detroit  etc.,  Ry.,  66  I 
holding  dty  not  estopped  from  denying  validity  ot  ei 
thon^  corporation  had  expended  large  sums  In  faltb  tbei 

Dlsdngnlahed  lo  C^itral  Transp.  Co.  v.  Pnllman  Oar  < 
U.  8.  BO,  85  L.  SS,  11  S.  Ot  48S,  htddlng  contract  being  nit 
was  void,  and  there  could  be  no  recovery  even  tor  bttteflts  i 

■onlolpal  eorporatloiis. —  Where  commlssioneTs  purchac 
for  a  poor  farm,  agreeljig  to  pay  for  same  In  a  deflirite  tlnu 
coua^  was  not  authorised  to  do,  vendor  has  right  to'  re* 
agreement  and  If  nranty  refusea  to  pay,  may  recover  ti 
pL  857. 

Olted  and  principle  applied  In  Railway  v.  Keoknk  Bridge 
TT.  a.  889.  SS  L.  183,  9  a  Ot  776.  holding  that  corporatlo 
Uable  tD  bridge  company  for  snbsequent  deflclencles  payabi 
the  coD&act,  whethw  lease  was  valid  or  not;  Bangor,  eti 
v.  8tlllirst«r,  48  Fed.  721,  holding  action  could  be  malnta 
mon^  had  and  received,  on  invalid  municipal  negotlablt 
catea;  Detroit  v.  Detroit  etc.,  Ry.,  60  Fed.  161,  172,  174. 
ordlnaiice  constituted  &  valid  contract  during  corporate  Hfc 
road,  and  dty  was  not  estopped  from  ousting  grantee  ot 
(whose  charter  did  not  expire  within  term  of  extended  grant 
V.  Board  of  Commrs.,  T5  Fed.  768,  holder  of  Invalid  munldpi 
Issued  In  exchange  of  county  wanants,  has  right  to  be  snl 
to  rights  of  h<dderB  ot  warrants;  Intendant  etc..  89  Als 
8o.  SS,  9  L.  R.  A.  499.  refusbig  to  restiahi  payment  ot  lava 
rant^  where  bolder  bad  advanced  money;  Fitzgerald  v. 
K5  Ark.  ltS9,  17  S.  W.  70S,  holding  centract  lor  Improvemai 
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BMfflrmed  in  Collier  t.  Davti.  47  Aik.  378.  5S  Am.  Bei 
«.  W.  686.  Approved  Jn  UnHer  t.  Nwloa,  IS  Fed.  7J9.  720. 
vtid^  tlie  tawB  of  Texas,  ui  atBlKiimetit  wherein  tusMgaM 
&n  interest  for  hlmaelf,  is  void;  Kohn  v.  Ryan,  81  Fed.  638, 
Jurladlctloii  to  test  valldltj  <rf  assl^ment  is  not  llodted  i 
Id  wbldi  aaelgnee  filed  his  txnid  end  Inventor's;  Bill  t.  Wo 
49  Fed.  139,  4  V.  8.  App.  68,  bcridlng  prorisloD  Jn  deed  ot 
meat,  antliorizliig  aasignee  to  "  Boe  tae "  accounts,  etc..  !■ 
mi»i7  wltb  the  law  of  Arkansas;  SwolTord,  etc.,  Oo.  t.  MIUb, 
S59,  holding,  under  statute,  aAslKument  ooly  of  partnerehl 
erty  to  pay  Orm  debts  Is  invalid;  Bank  v.  Gilmer,  110  N. 
22  8.  E.  S.  holding  fallute  of  assignor  to  comp);  with  st&t 
dors  aaslgament  deed  void;  Wallace,  etc  t.  Bagley,  6  Tex.  C 
488.  26  8.  W.  Ei20,  hoMbiK  that  prorlsIoD  in  mortgage  plao 
ner  of  eale  beyood  the  control  of  courts.    See  BS  Am.  SL 

Courts.—  8tate  oourf b  conatmctlon  of  State  statute  re 
effect  of  general  assignment  for  benefit  of  credttios,  la  btai 
PederaJ  courts,  p.  364, 

Reafflrmed  In  Chicago,  etc..  Bank  t.  Kansas,  etc..  Bank, 
S.  23S.  S4  L.  345,  10  B.  OL  1017,  and  Sonth.  etc..  Lumber  Oo 
142  D.  S.  628,  35  li.  113S,  12  8.  OL  S20.  Approved  in  Pf 
Bftin.  133  0.  a  886,  33  L.  702,  10  S.  Ct  359,  accepting  St 
BtmctloD  of  statute  against  fraudulent  conveyances;  May  v. 
148  U.  S.  64,  37  L.  370.  I3  S.  Ct  493,  holding.  In  Colorado,  a 
transfer  for  benefit  of  a  preferred  creditor.  Is  void;  Mai 
Kentucky,  etc..  Land  Co..  62  Fed.  8^,  22  U.  S.  App.  207,  h 
State  practice  as  to  distribution  of  assets  of  an  Insolvent;  Fl 
Bftnk  y.  Glass.  79  Fed.  708,  49  U.  8.  App.  232.  holding  St 
structlon  of  homestead  exemption  act  binding  on  Federal 
Union  Pac.  By.  v.  Reed,  SO  Fed.  239.  48  U.  S.  App.  241.  f. 
State  ocostmctlon  of  statute  for  reglstistloo  of  deeds;  Inde 
Dlst  v.  Beard,  83  Fed.  14,  holding  Stste  decision  fixing  r 
depositors  oif  Insolvent  bank,  is  binding  on  Federal  courts;  dl 
opinion  In  Ottenberg  v.  Comer,  76  Fed.  268,  40  U.  S.  App. 
L.  R.  A.  024,  majority  holding  that  under  laws  of  Kansas,  a 
mortgage  executed  in  faror  of  a  credHnr  Is  not  InvalldaCed 
■eqnent  general  assignment  shortly  afterwarda 

.  Bi 

Taxation.— Act  declaring  that  ferry  between  IIHboIb  a 
•ouci  abould  be  subject  to  same  taxes  as  other  ferries  wl 
Stele,  prorldca  merely  for  equality  of  taxaitJoa;  It  does 
•mpt  feny  from  Ucense  fee  Imposed  by  a  munldpaUty. 
bnposlUiOD  of  aacb  license  Impairs  no  obUgatioo,  p.  373. 


,y  Google 


,Google 


,Google 


,Google 


UTD.8.40S-40e  Notes  on  V.  6.  Keportt. 

marr^  rents  «nd  niraflts;  Buik  t.  Heron,  120  CaL  018,  52  Pm 
hoMkag  aiipoiiitmeDt  of  receiver  In  foreclosure  on  crops  mi 
Uiere  ts  s  iirtor  Uen  does  not,  Ipso  facto,  vest  possession  <tl  tt 
Obedtmi  ▼.  Oraen,  65  Md.  27T,  4  AtL  2TS,  so  long  u  mortx 
eMltled  to  possession,  the  rents  snd  profits  belong  to  bis 
Heller  t.  Usrfaie  Bwk,  SB  Md.  622,  43  Atl.  808,  40  L.  B. 
holding  tbat  owners  of  preJOTred  stm^  lisd  no  Uen  on 
murafsctnied  for  sale;  Huston  t.  Osnfldd,  67  Neb.  848,  TT 
764,  holding  coort  cannot  divert  rents  «nd  profits  from  tei 
posaessloD  «C  mortgnged  premises  wttiu»t  tte  appolabnei 
recelTer. 

Hortgagw. —  When  debtor  Is  tssolrent  snd  mortgaged  p 
IS  taunfflclent  secnrftr  for  the  debt,  and  there  is  good  canst 
UsTe  It  wU  be  wasted,  equity  wUl  appoint  a  necelTcr  to  tak« 
«(  property  and  rente  and  profits,  p.  396. 

Beafflrmed  In  De  I.a  Vergae,  etc.,  Oo,  ▼.  Palmetto,  etc., 
Fed.  680.  and  *'"'^'*"  N&t  Bank  t.  Ntarttaweetera,  etc.,  L 
Oo.,  86  Fed.  612,  616,  flO  O.  a  App.  690,  702.  Appnvred  Ii 
T.  Phffinlz  Life  Ins.  Co.,  121  U.  S.  117,  30  L.  BOB,  7  B.  Ot  t 
b<Mlng  a[^>otnbnent  ol  receiver  twenty  days  after  filing 
Freedman's,  etc,  Oo.  t.  Shepherd,  127  n.  8.  SOS,  32  L.  167,  I 
1255,  holding  mortgagee  Is  noi:  entitled  to  rents  and  profit 
he  takes  poaoesston;  Shepherd  t.  Peppcff,  183  U.  a  602,  33 
10  S.  Ot.  447.  and  UercantHe  Tr«t  Oo.  t.  Ulssonrl.  etc- 
Fed.  226,  1  L.  R.  A.  400,  and  n.,  both  appcrintlng  a  recetrer; 
▼.  American,  etc..  Tmst  Co.,  84  Fed.  276,  W  U.  8.  App.  196, 
mortgagee  has  no  preferred  right  to  snn^us  earnings  accni 
fn  hands  of  receiver  appointed  at  Instance  of  stockboMers  i 
the  filing  of  his  bill  of  foreclosure;  Robinson  v.  Alabama,  e 
8d  Fed.  229,  iKdding  mortgagee  In  possession  nnder  ao  er 
decree  ot  forecioenre,  has  r^tat  to  amilT  rents  and  pn>flts  o 
gage  debt;  Central  Trast  Co.  v.  Cbattanoogs.  etc.,  R.  R..  : 
891,  holding  pnMslon  antlMH-iBliig  tmstee  to  operate  n>ad  nn 
operates  as  an  appropriation  of  tiie  InctHne  of  the  road  dnri 
time  to  Hie  mortgagee.     See  27  Am.  St  Bep.  706.  note. 

Aoppeal  and  error. —  Sureties  on  appeal  bond  shonld  be  I 
ble  for  "oae  and  detention"  pending  appeal  from  forerto 
mortgage,  per  Ulller,  J.,  dlssenUng.  pp.  3SS-'402, 

Cited  in  38  Am.  St.  Bep.  716,  note. 

Mlsoellaoeons.—  Mlsclted  tn  OoWns  r.  StatSb  21  &  W.  1( 
67  Ark.  212. 

107  n.  S.  402-406;  ST  L.  62T,  HAHN  ▼.  UNITBID  BTATB8 

Statntea.—  In  esse  vt  a  doobtfol  aod  amUcaoiu  law,  en 
noMOS  constmctloD  of  Iboss  called  ivob  to  ort  tt  ■■•»  < 
aotitled  to  peat  nqiect  p.  406. 
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!•  prlodi^s  has  been  affirmed  and  applied  tn  foUowlax  oueo, 
ntlns  railoaa  statutes:  Brown  v.  Ikilted  States.  113  V.  8.  571, 

1060,  5  S.  OL  «Kb  United  States  t.  PtUlbrlck.  120  n.  S.  69,  30 
1,  7  S.  Ct.  417,  Dtlted  State*  t.  Hill,  120  U.  8.  183,  30  L.  632, 
Ct-  517,  United  States  y.  Johnston,  124  O.  8.  253.  31  L.  39G.  8 
.  455.  Scbell's  Ezecntora  r.  Fauche.  13S  U.  8.  572,  34  L.  1043, 

Ct  380,  Swayne  t.  Hager.  13  Sawy.  021,  87  Fed.  7S3,  R,iti'1  t. 
a  States,  38  Fed.  G67,  Doe  t.  Waterloo  MIn.  Co.,  70  Fc-d    4G3. 

8.  App.  201,  GrosTCtt  t.  ToriniBeDd.  86  Fed.  fll2,  56  U.  3.  App. 
State  V.  Hanlsoti,  116  Ind.  307,  311.  19  N.  E.  149,  151.  Baca 
lec  8  N.  M».  195.  42  Pac  164,  State  v.  WrtgliteoD,  56  N.  J.  L. 
18  Atl.  65.  22  L.  R.  A.  559,  Pitts  T.  Logan  County,  3  Old.  741, 
ic.  E91,  Board  of  Edncatloa  t.  Brown,  12  Utah.  273,  42  Pac. 
and  dlsseDtlng  opinion  In  Northern  Pac  R.  B.  t.  Bamea,  2  N. 
383.  51  N.  W.  410. 

.tntes.— ContemporaneoDB  constnjctdon  of  statute  by  treasury 
ttnent.  tn  dlstrlbntlnc  fines  and  fMfelturee  to  cnstoma  offleera. 
lesoed  in  for  sereral  yeara,  foUow«d  by  court,  p.  40S. 

J.  a  407-413,  27  L.  692,  CAHPBBLL  ▼.  UNITED  STATUS, 
irts. —  Where,  secretary  of  the  treasiiry  had.  In  accordance  witb 
te.  preocrtbed  regnlatJons  for  aacerrtaJning  amount  of  drawback 
rber«  goods  bad  thereafter  b«eo  exported,  and  cotlector  refused 
ow  Hune,  held,  tbatvarty  might  maintain  snit  ti>«refor  In  Court 
alma,  p.  413. 

prored  in  United  States  t.  Flanders.  112  O.  8.  94,  2S  L.  632.  S 
',  70,  botdlng  alkxwance  by  accountlDg  officers  waa  not  a  pre- 
rite  to  right  to  baT«  claim  credited  In  the  suit;  Smithmeyer  v. 
sd  States,  147  U.  8.  358.  S7  L.  200.  13  S.  Ot  326.  holding  that 
nU  Jurisdiction  of  Coart  of  Olaima  auch  additional  method  could 
stand  together;  United  Stntoe  t.  Dean  Llnseed-011  Co..  87  Fed. 
17  U.  3.  App.  721.  holding  llnseed-oll  cake  waa  entitled  to  draw- 
;  Dean  Lloseed-Oll  Co.  v.  United  States.  78  Pvd.  469,  57  U.  S. 
722,  hoMtng  refusal  of  customs  otBcers  to  follow  the  law 
I  not  defeat  party's  right. 

■tlnguMied  m  Dunhip  t.  United  States,  173  D.  8.  72,  10  S.  Ct. 
In  Absence  of  regulations,  no  right  of  action  vested;  Ferry  t. 
•d  States.  85  Fed.  536,  556,  M  C.  8.  App.  717.  holding,  nnder 
latnte,  deddoa  ot  secretary  «f  tnasnry  waa  final. 

■toms  dntlsa.—  Secretary  oC  treasury  can  preacribs  regulations 
Mids  ot  prooeeding  to  i«eoTer  drawback,  but  be  cannot  repeal 
jnil  tbe  taw,  nt  410. 

provad  In  I'aacftl  v.  SulllTao.  10  Sawy.  28S,  21  Fed.  497,  holding 
tary  of  tFcasnry  could  not  make  regulations  wUcb  would  seem 
vatlve  vztoting  laws:  Angto-Oallfomla  Bank  t.  Secretary  of 
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r  bad  DO  tnUKtritj  to  irtodgv  cuso  without  ncicot  of  ■Upper 

Mdgnee.  p.  434. 

)m«d  tai  The  L'Ametlqtie,  SB  Pad.  8<0,  846,  847,  wbers  Tmel 

KBdad  umI  cargo  tonraided,  aMp  Is  entitled  to  hw  whol* 

It. 

pptng. —  Master  must,  In  good  fatth,  exerdse  hie  best  dlscrfr- 

'or  tbe  beneflt  ot  all  concerned;  be  mttst  endeavor  to  bold  Uie 

ce  evesilT  between  owner  of  iMp  and  owimt  of  cargCK  P-  ^28. 

Kowd  m  Tbe  StTTJa,  D3  Fed.  477,  balding  dfscbftrge  of  cargo 

otber  port,  as  being  oontmbrsnd  of  war.  Is  JnatUled  oolj  bj 

MMe  neceesHj. 

«eIlaneoas.~  Cited  tai  Tbe  Scotia,  85  Fed.  911,  to  point  not 

■d  by  dted  case, 

'.  8.  433-43T,  27  L.  872,  ALLEN  t.  MeVEIQH. 
irta. —  FcderaJ  qnesthm  la  not  presented  bf  State  dedaloB 
geoeral  principles  of  commerctal  law,  tint  wbem  tndomr, 
g  Olril  War,  went  into  Oonfederate  Unes  brfore  note  matored, 
)  of  protest  at  bis  former  reoldence  was  InsnffldMit,  It  change 
itdence  was  known,  vr  might  reasooablr  bare  beoi  aacertalned, 
i. 

fimea  Id  San  Ftandsco  t.  Scott.  Ill  D.  &  769,  28  I<.  1(98,  4  8. 
S,  hoMtng  decfakin  whether  alcalde  ooold  make  a  *aUd  grant 
eblo  hrnds,  presents  do  Federal  qoestiDn;  Chicago,  etc,  B.  R. 
Igglns  Fen?  Co..  tl»  V.  S.  624,  30  L.  023,  7  8.  Ot  408,  b<ridlng 
on  of  State  court  on  contract  made  npon  general  prlndplea 
bite  poHcT.  Is  not  renewable  by  Federal  coorts;  Hannibal,  etc. 
T.  Packet  Co..  125  U.  8.  273.  31  L.  736,  8  8.  OL  881,  botdbit 
dedaton  wbetSier  bridge  bad  been  constmctod  as  requlwd  by 
■ai  act,  prasento  no  Federal  qnestlon. 

'.  8.  437-444,  27  L.  531,  MBBBIAM  t.  DNITHD  8TATB& 
itaseta. —  In  eoustructlon  ot  coMzacts,  courts  maj  look  botb 
ignage  emploTed  and  snbject-matter  and  anrrooDdlng  dreum- 
ea,   and  may  araU  themselves  of  same  U^t  whldi   paitlsa 
laed.  p.  441. 

ndple  affirmed  and  applied  In  Sheerer  v.  Manhattan  Life  Idsl 
10  Fed.  889,  Bobson  v.  Mlsslsalppl,  etc.,  Co.,  43  Fed.  869,  CU-- 
etc,  Ry-  r-  Ksnsas  City,  etc.,  B.  Co.,  62  Fed.  179,  Brmra  t. 
»erry,  etc.  Coal  Co.,  58  Fed.  438,  New  Orleana,  etc.,  R.  Co.  t. 
lUn  Water  Worka,  72  Fed.  232,  80  U.  8.  App.  749.  Dayton  t. 
tmtd.  BS  uailo  St  flSO,  Isham  r.  Parkier.  8  Wash.  764,  29  Pac 
livwn  T,  Oai««k,  14  Waah.  448,  44  Pac  889,  Ohkago,  etc.,  B. 
Hoyt  »  Wta.  82S.  82  N.  W.  192,  HcMlllen  v.  Pratt,  80  Wis. 
B  K.  W.  Sn,  and  dUaaoUng  (vtolon  In  Hoffmaan  t.  I 
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IfM  Wis.  648,  m  N.  W.  1067,  coDstrDlng  nrlonB  coatrsc 
OouDt;  T.  Ninth  Nat  Bsnk,  MT  U.  S.  100.  S7  L.  96,  IS  8 
sdmltUnf  cfMeoce  or  condnot  <tf  mimlclpBlftr  to  «t>ow  nw 
Matato  boi^  w«re  laamd;  Tbe  Oalabrla,  24  F«d.  COT.  . 
prior  ooatract  by  telegram,  kb  tfrldence  of  the  Intentto 
partlee:  St.  LouIb.  «tc..  Co.  t.  Tlntoo.  etc.,  Oo.,  79  lowi 
Am.  3L  Rep.  36S.  44  N.  W.  371.  admltttiif  e<rldence  of  mg 
Und  of  Inmber  «mb«cted  fM*. 

Contract. —  Provlsloo  ot  cootract  wldi 
HoLKed.  over  and  aiton  apedficail;  DHmtb 
delivered  in  aocti  qnantltle*  aikd  tlmea  * 
nqnkre.  left  Is  bis  discretion  power  to  <x 
In  aboeoce  of  euch  caB,  Uottied  8tat«s  ' 
more  tlum  amooat  specified,  p.  444. 


Vnitod  StatM.—  Under  |  8466.  R.  B.,  tbe  Doited  StUi 
demandB  acalnst  an  Insolvent  bonk,  are  nc4  entitled  to  p 
payment  ov«r  otliw  creditoi*,  p.  448. 

ApinwTCd  tn  Davie  v.  Elmlra  SavInKs  Bank, 
40  L.  702,  16  e.  Ct.  SOS,  holding  fnvBKd,  State  si 
mnnc>  bank  depositing  In  otlier  banks  be  p 
Nat  Bank.  ITS  D.  S.  143,  IB  a  Ot  36G,  b<ridlnt 
Ineolveat  national  bank  may  receive  dividend 
■t4)od  at  time  <rf  tnsolvwu^y,  wtthont  crediting  I 

^TostM  caonot  set  oB  against  tmrt  tnnds,  hU  bkHvldaa 
against  grantor  of  tmst  P-  4B2. 

United  WatM  has  no  right  to  claim  payment  of  a  dccnai 
from  deposit  of  Its  fnnds  vrltb  Insolvent  national  bank,  w 
plus  fnnds  r^nalnfng  tn  Ha  treasury,  oonstltntlng  proceeds 
deposited  aa  aecartty  tor  olrcnlattng  no'tes  of  snob  bank,  p 

Approved  tn  lipplncott  v.  Shaw,  «tc^  Go.,  25  KM.  fiSf 
pref<n«nce8  of  oorpomthms  of  special  advantage  to  dlrec 
be  set  aside;  United  States  v.  Natlosail  Bank,  7S  Fed.  38! 
bank  conld  not  apply  money  deposited  by  postmaater  to  n 
Ids  aboirtage,  lo  discharge  of  his  personal  debt. 

DlsUngnished  In  BanamaD  v.  Denny,  73  Fed.  72,  holdtn 
ant  waa  entitled  to  be  credited  with  an  amount  anffident 
gnlsh  his  nibscrtptfon  to  the  Mock. 

Statutes. —  If  a  paiUcnlBr  staitnte  Is  deaily  designed  to 
the  only  nlea  wUcli  ehonid  govern  flie  snbject  to  wUeh 
K  wil  repead  any  former  one  sa  to  thait  subject  p.  4fiL 

BeafBrmed  In  United  States  v.  Anffmordt.  19  F^ed.  900,  ■ 
T.  Tnffly,   IMU.  fl.228,88L.SS5,10&OttESL     Ap| 
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a  of  Tbe  JutlceB.  6a  N.  H.  069,  33  AH  1097,  tnridliiK  met 
iDg  ponnwda  mlstit  be  talcen  by  tlie  Btate,  was  a  repeeJ  ot 
Rt&tntor;  imrlaloiu:  dteesnttn;  oTttnton  Id  DnrtMin  t.  Stata 
in.  7M.  18  S.  W.  81,  imjority  holdh^  tb«t  stRtoto  to  tenna 
t  rqieal  the  former  law. 

lu  «nd  bulking. —  N&tlonal  bank  act  oonaUtiftes  ft  oomplete 
I  for  eatabllsAm^it  and  goremment  of  national  banks,  p.  448. 
raved  tn  Davis  v.  Blmlra  Savinca  Benb.  161  D.  S.  284,  40  I^ 
I  8.  OL  604,  holdtnc  lavaHd,  State  statute  trrovMiDg  tbat  sav- 
aak  deporiUoK  Is  other  banks  abell  be  paid  Qrat;  (%emical 
ank  T.  ArmatrooK,  59  Fed.  377,  16  V.  S.  App.  466,  28  L.  B.  A. 
ddtng  creditors  of  n&tl(»ial  bank  cannot  be  required,  bi  pnw- 
livam,  to  allov  credits  made  after  tbe  declared  biaolTencf 
iredltors;  Elmira  SavlnK  Bank  v.  Davis,  142  N.  T.  664,  3T 
646.  25  L.  B.  A.  660,  and  n.,  npboldliqc  State  law  provtdlnx 
iitnga  bank  deposltkiK  la  other  basks  sbaH,  tn  case  of  la- 
<j,  have  a  preference;  North Trestera  Nat.  Bank  v.  Sopcrtor, 
1. 103.  79  N.  W.  58.  boldlsf  State  can  rsffslata  tbt  adminlstta- 
!  Insolvent  banUnc  oorporatlacia. 

8.  464-40S.  27  L.  aOB.  WABASH  BT.  OO.  v.  UcDANIBLa. 

tal  sad  error.— Sspmse  Oourt  caaaot  iwrlev  a  jsdsniMit 
and  that  dama^ea  found  bj  Jnrr  are  ezcesalve,  p.  466. 
roved  in  Terrs  Hante,  etc..  B.  B.  v.  Stmble.  100  C.  S.  S8B, 
171,  S  8.  Ot  Z7Z,  and  BIHz  v.  nnlted  States,  168  U.  S.  312,  88 
.  14  8.  (X.  9ae.  both  hotdtng  refusal  to  «raat  a  nerw  Wal 
be  reviewed;  dissenting  opinion  In  Bnidlct  v.  Mlseomf,  etc,, 
38  Mo.  249,  S7  8.  W.  400,  26  li.  B.  A.  400,  and  n.,  majoittjr 
[  Snpreme  Ooart  auj  require  plaintiff  to  remn  excesrtv« 
ea  as  a  ccmdtthm  of  afflrmance.     See  48  Am.  St.  Bep,  648, 

B^  and  servant. —  Same  degree  of  caie  required  of  railroad 
ifdlng  and  maintaining  machinery  far  use  by  tta  employees 
le  observed  In  appointment  and  retention  ot  enqri<veea  Uiem- 
Indndlng  telegraphic  operatora,  p.  457. 
wvsd  tn  OentnJ  Trost  Oo.  v.  Texas,  etc.  By.,  82  Fad.  4Sft 
[  sta'raat  cooM  recover  for  lajnry  doe  to  a  defectlTa  btake; 
on  V.  Oanadhin  Prnx.  Ry.,  SO  Fed.  887.  holding  tt  waa  dnty 
my  to  (ondsb  competent  condoctora;  Wabaah  Western  Ry.  v. 
OB  Fed.  061.  81  n.  &  App.  192.  adodttlnc  erldaues  of  switch- 
dmakeaness,  abwtly  before;  Baltlmme,  etc;,  R.  Oa  v.  Oamp^ 
L  8a&  81  D.  8.  App.  213,  adnrfttfng  evld^uw  that  telegraph 
■r  had  been  sospended  for  going  mlnsp;  Cincinnati  8t  Ry.  v. 
unb.  66  Fed.  921,  81  TJ.  S.  App-  8T4,  hiding  more  care  abonld 
rdaod  la  handling  a  heavy  deoMc  oar,  thaa  tfas  ordinary 
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«  tcnraM  his  wmitt;  Batthnora,  etc,  S.  S.  v.  UeKentte,  SI 
,  maater,  tn  abaencs  of  negUgeiice  on  bla  own  part  M  not 
ior  tnjnry  bj  co-aerraiit;  Darracott  t.  Cbeaapeaka,  ate.,  R-  B., 
294.  fi  An.  St.  Hep.  270.  2  S.  B.  B14,  Rtchmond,  etc.,  B.  R.  v. 
at,  84  Va.  178,  10  Am.  8t  Rev.  831,  4  S.  E.  214,  and  Sonlh- 
Hc,  Oo.  T.  Bmtth.  86  Va.  312.  17  Am.  Bt  Rep.  62,  7  S.  B.  807, 
Ikis  tm^tojer  mnat  nae  ordlnaiy  tmxe  In  selecting  competent 
eea  and  i«fe  appUamcea;  RlctmioDd,  etc,  R.  B.  ▼.  Bamett, 
fi44,  14  S.  B.  874,  It  la  tbe  dnty  at  nSnaA  to  hare  the  brake* 
I  BOffldent  repair;  PoUng  t.  Ohio  B.  B.,  SB  W^  Ta.  661,  18 
rS7,  24  L.  R.  A.  223,  holdlUK  railroad  not  Uable  for  Injmr 
to  ipeotaior  bj  a  defecUre  amSX  crane;    Bee  B9  Am.  Bep.  7i^ 

igiBea. —  Ordinary  care  Impltea  ncerclae  of  reaeoiiable  dlU- 
I.  e.,  flDtdi  watchfnlneaa,  cantion.  and  foreetgtat  ta.  nader  aH 
mmatances.  pmdent  officers  ought  to  exerdse,  p.  460. 
Ormed  In  Austin  Ufg.  Oo.  r.  Jobaalbon,  89  FeO.  688,  60  D.  ■■ 
72,  and  Cronk  v.  Chkago,  etc.,  Ry.,  8  &  Dak.  97.  02  N.  W. 
Lpftrored  In  Oentral  R.  B.  t.  Ryles.  84  Oa.  430.  II  8.  B.  4M, 
a  ordhiary  care  ts  depmident  largdj  on  the  dicamsAmcea. 
tar  and  awant. —  To  say,  as  a  matter  of  lair,  that  a  raUroad 
lAn  dlacharged  Its  obllgatlaD  to  tn  employee,  by  exerdelng 
■re  aa  Uke  corporadona  are  acciwtDmed  to  obserre.  wooM  go 
mda  roUeirlng  them  of  all  responslbllltj  for  ne^gence,  p.  461. 
Brmed  1b  Bean  t.  Oceanic  Steam,  etc.,  Oa,  24  red.  126.  and 
t,  etc.  B.  B.  T.  UnnnaIl7'B.  88  Ta.  550,  14  B.  B.  868.  A^iroTed 
laon  T.  Wllkeson.  etc..  Oo..  19  Wash.  476,  58  Pac.  728,  boUIng 
X  sofllcteat  to  eetabllsli  Incompetency  of  doorttmder. 
eHaneooB.— OHed  In  BaltUoore,  etc.,  R.  B.  t.  Bangb,  1«  TI. 
87  L.  777,  18  8.  Ot  917,  aa  baTlng  dlacnaaed  qoastton  of 
r  of  railway  aa  on*  «f  xnteral  law. 

8.  463-466,  27  L.  106,  BALDWIN  v.  STARE. 


ta. —  Dedikn  of  State  oomt.  denying  right  i 
from  ttie  Doited  States,  Is  cerlewable  by  Supreme  Ooorla, 

tyred  In  Crystal  Sprtngs,  etc.  t.  Los  Ancdea.  82  Fed.  IIA. 
both  pertlea  claim  nnd«:  UexVcan  grants,  confirmed  In  ae- 
se  with  Gnadalnpe  HMalgo  treaty,  and  tbe  controreicr  la 
that  dgbts  were  oooflimed.  no  IPederal  qaevUon  arlaea. 
te  lands.—  DecWon  of  land  department  Is  conclaslre  vtttj- 
^  regards  all  qneatloos  of  fact,  e.  g..  whether  party  bad 
t  jato  daclaawtar  atatsmsat  (v  prsemptton  of  ottiar  land. 
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ImMd  In  N«v  York,  etc,  B.  R.  t.  Brtotol,  IBl  U.  8.  SAT,  M 
14  8.  Ot  440.  Af)i>roT«d  In  OIMm  t.  Bsldmore  Qaa  Co.,  180 
>8.  32  L.  RS4,  0  8,  Ct  55T,  botdlo;  corporation  cannot  dlwble 
T  cootrsct  from  tb«  performance  of  pnblfc  dntiea;  IxmlftTlUe, 
L  T.  Glarb.  143  U.  8.  14.  86  L.  S9,  12  S.  CL  860,  bMlng  tbat 
tr  from  taxation  w«8  witlidmwn  by  Qie  general  rerMine  act; 
States  V.  Union  Pac.  Ry..  160  V.  S.  87,  40  L.  332,  16  S.  Ct. 
Iding  CoDznm  eoald  not  amend  act  so  a«  to  Impose  npon 
1,  dDtl«B  foreign  to  objecti  for  wbteb  It  was  created;  Coving- 
EentTMAj.  173  U.  S.  239,  19  8.  Ct  386.  holding  tbat  exemption 
txatkm  conld  be  withdrawn;  Savings  Bank  v,  Oweneboro, 
8.  647.  10  S.  Ot  SS8.  b<ddiDg  grant  of  Immanlty  from  txuta- 
■  a  designated  time  does  not  take  It  ont  of  power  to  repeal 
ad:  Commonwealth  t.  Parmers"  BaJik,  07  Ky.  626.  81  B.  W. 
ddlng  that  exemption  of  banks  from  mnnlclpal  tsxadon.  was 
ible:  Attomey-GeneMJ  v.  Looher.  Ill  Mich.  607,  60  N.  W. 
boldbtg  stxtnte  giving  stockholders  rigM  of  cnmutattre  vot- 
lyor.  etc.  v.  Twenty-third  Street  B.  Co.,  118  N.  T.  818.  21 
0,  nptwidliic  n  ttatnte  requiring  a  street  railway  to  paj  1 
t  of  Its  groM  rtoctpta.  Instead  of  a  BcenssL  See  63  Am.  Bt 
Z  note. 

nations. —  One  w4ki  deals  wltti  a  corporation  as  exlstinf  la 
eatoppeA  to  deny,  as  against  tbe  corporation,  that  tt  has 
sally  organised,  p.  467. 

Irmed  in  Jdinson  v.  Mason  Lodge.  —  Ky.  — ,  Bl  8.  W.  621. 
ed  tat  Fanners,  etc..  Tmst  Co.  v.  Toledo,  etc..  Ry.,  67  Ped. 
Itaig  both  de  facto  corporatloa  and  Its  stocklx^dert  were  as- 
to  dmy  Its  corporate  extatence  to  avoid  the  bonds;  Muse  t. 
DD,  etc.,  Co.,  68  Ped.  6B1,  boldhig  grantee  of  an  alleffed 
I  giant,  who  had  paid  nothing  for  mitb  gnat,  and  had 
Dsde  any  ImproTementn,  or  paid  taxes,  was  estoiwed  fnn 
C  tlM  Utle:  LoalaviHe,  etc.,  Oo.  v.  LonisrUIe,  etc..  By..  84 
S,  S6  U.  8.  App.  21B,  and  Toledo,  etc.,  B.  Co.  r.  Continental 
3o,  SB  Fed.  507.  t>oth  boMlng  ciedltore  of  a  corporation  are 
d  to  deny  Hs  mrporate  exlsteoce,  for  tlie  purpose  of  defeat- 
oortgage:  Pmno  Oanat.  etc.,  Oo.  v.  Warner.  73  Oat.  883,  14 
).  one  having  contracted  with  an  apparent  cot^raratlon,  Is 
d  from  denying  Its  extsbence:  Bank  of  Shasta  v.  Boyd,  90 
B.  S4  Pac.  8S7,  boMIng  mortgagor  estopped  from  denying 
ta  ezlsteace  of  mortgagee;  Bates  v.  Wilson,  etc.,  Co.,  14 
18,  24  Pac.  104,  one  having  acted  as  an  offlcer.  Is  estopped  to 
»  tmeto  adstsBce  of  a  oorpocatlan  de  jore;  Jenet  t.  Ntras,  T 
.IV^  90,  48  Pac  148,  parties  having  assonwd  to  act  as  ofll- 
a  de  Jnre  corporation  are  eatonied  to  deny  tbslr  official  Otu- 
Suteon.  etc..  Assn.  v.  Pkst  Nat.  Bank.  TO  Wis.  4B,  47  N.  W. 
U  B.  A.  SSI.  and  n.,  holdlns  assoclatlM  baTtag  ncitvad 
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■Id  anlled  tbe  taoaer  to  k  I«gltlin«te  pnrpon,  It  ««lap 
■ottkic  up  want  of  power  to  make  loso. 

Conatitatlotutl  U.v. —  Act  amendtnf  cfttartcr  of  cemeterj 
ttoa,  BBd  provfdiDg  tliat  tta  propertr  Bhould  be  manSKed 
■oenra  ttie  equitable  rtgbts  of  aXl  bavteg  any  vested  rlK 
eeineterr,  prescilbliig  method  of  electing  directors  and  apt 
proceeds  of  aales,  beld,  Tsild,  under  reserve  power,  p.  47] 

im  U.  S.  478-484,  27  L.  B2&,  WILLIAMS  t.  JAOESON. 

Kortgaffea. —  By  trust  deed  doly  recorded,  land  waa  ooi 
tmeteee  In  fee,  who  were  antboriEed  to  release  It  to  gm 
payment  of  negotiable  note  secured  hereby.  Before  note 
H  w««  negotiated,  a  deed  of  release,  redtlng  that  It  bad  t 
was  made  to  grantor  by  tnwteea  and  p^ee^  and  recoc 
grantor  executed  a  like  tmsl  deed.  Held,  tbat  note  tecnn 
•ecmid  deed  was  entitled  to  prtorlty  of  payment  over 
tfaoagli  In  bona  flde  bands,  p.  484. 

BesOrBwd  In  Bnxut  v.  Boanoke,  etc..  Bank,  S6  Ta.  SO 
a.  B.  824.  8SS.  An>i>oved  In  Towneend  t.  UtUe,  108  U.  ; 
L.  1015,  8  S.  Gt  862,  purchaser  for  value  wltbout  notice  i 
equitable  rigbt,  obtaining  tbe  legB.1  estate  at  time  of  pa 
otltled  to  a  prtorlty  In  equity  as  well  as  law;  Connect 
Ins.  Co.  V.  Talbot,  118  Ind.  882.  8  Am.  Bt.  Bep  662,  14  1 
balding  subsequent  mortgagee  was  Justified  In  relying  upon 
release  of  prior  mortgage;  Uvemrare  v.  Maxwell,  87  low 
N.  W.  49,  hiridlttg  mortgage  accepted  upcHi  faltb  of  satlB 
trust  deed  recorded  by  trustee,  was  a  superior  Hen  to  an  n 
■aslgnmeDt  of  tmert  deed;  Day  t.  Benton,  102  Iowa,  487,  6 
Bep.  463.  Tl  N.  W.  540.  holding  pnrchasM'  In  good  faith 
by  a  trust  deed,  who  relies  upon  a  recorded  satisfaction.  I 
to  protectton;  Swasey  v.  Bmenon,  168  Mass.  121,  60  Am 
870,  46  N.  E).  427,  holding  grantee  of  land  Is  not  called  on 
■bout  a  tmst,  unless  he  has  had  notice:  PIckfoid  v.  Pee 
Dak.  1T2.  63  N.  W.  781,  holding  purchaser  of  note,  bar: 
to  record  an  asrignment  ot  the  trust  security,  could  not  a 
Uen  against  an  Innocent  pnrcbaser  of  the  property.  Se 
8L  B^.  472,  note. 

Dlatlngulehed  In  W^don  v.  Tollman.  87  Fed.  988.  32  I 
SQC.  where  payee  of  note  was  a  party  to  quitclaim  deed. 

KortgagM. —  Upon  bill  In  equtty  by  bolder  ot  debt  ai 
tro«t  deed,  to  set  aside  a  release  negligently  executed  by  t 
grantor,  plaintiti  cannot  have  a  decree  for  the  payment  o 
by  tmstee  (>ereonally,  p.  484. 

AwKKved  In  UeRlman  v.  Ohicago.  etc..  B.  Co..  64  F^ 
V.  H.  App.  428.  dtatriaaloc  bUI  as  being  multifarious:  Sect 
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M  Fed.  801.  81  U.  8.  Am-  2M.  holdUic  tliat  a 
■OM  eumot  bfl  grKfted  on  to  a  bBl  In  eqnltj. 

,  Stm  MUTUAL  INS.  Oa  T.  OOHAW 

Liraltj. — -In  admiralty  causes.  Supreme  Oourt,  upon  ai>peBl, 
dy  determine  qaeattoos  of  U-w  ailalnE  npon  record.  Indudfeic 
rings  of  (Srcnlt  Ooort  presented  bi  a  bill  of  vntx/pOoaa,  Um 
«  fonnd  below  ai«  concloalve,  p.  SOO. 

Brmed  Id  The  Olty  of  New  Tork,  147  0.  8.  76,  37  L.  ST.  IS  S. 
t.  asd  Ralli  t.  Troop,  157  U.  8.  417.  39  L.  7SD.  15  S.  Ct.  669. 
red  In  Tlie  Oonneman,  108  U.  8.  309.  27  L.  754,  2  3.  Ct  7SS, 
[  decree  of  salra^  cannot  be  altered  tor  excess,  nnless  so 
u  to  be  nnJnatJfled  by  mtea  of  law;  The  Gazelle  and  Oam, 
&  484,  82  L.  499.  «  8.  Ot  141,  omfstfon  of  Olrcolt  Oonit  to 
ttDdtnc,  can  only  b«  availed  of  by  bQl  of  exceptlone. 
ilralty. —  la  admlrmlty  caoaee,  Jnrlsdtctlon  of  appellate  court 
MTOhrini:  questions  ot  law  arlsbig  npon  the  reconl,  may  be 
ited  of  facts  wblcb  appear  to  any  part  of  It.  wbeUier  admitted 
pleadlncB,  or  by  st^mlatlon,  or  foiond  by  tbe  court,  p.  COl. 
noved  In  Tbe  Bdwte  L  Uorrtwn,  153  U.  B.  216,  S8  U  694,  H 
82%  boldtot:  flodloKS  detiNmlned  by  tbe  toterpretathn  wtaldi 

*  pnt  mton  the  circumstances  of  ttM  tzansactloo,  are  open  to 
o;  WUtlantB  *.  United  States.  137  V.  8.  136.  84  L.  S9&  11  & 
,  bolAox  Oonrt  of  Claims  did  not  mr  In  refnsliis  to  And 
I  Tayktr  wm  an  oSoer  In  the  OonOnental  army  on  said  date, 
fanes. —  As  negards  duty  of  disclosing  all  material  (kcto,  con- 

#  retosnraoce  doss  not  differ  from  ortflnal  Idshiuks^  p.  BIO; 
rored  to  Pbcenix  Ins.  Co.  v.  BMe,  etc.,  Co.,  117  U.  &  SSS,  28 

0  8.  Ot  TSS,  boldlnK  common  carrier  can  tosnre  goods. 
zKBce. —  Bxactlon  of  Inf(»inatlon  to  some  Instances  may  be 
■  to  ivtoaunnce  tbao  Id  <n1glnal  tosnrance.  In  the  former, 
■eeklns  to  sblft  tlw  risk  must  communicate  bis  knowledge  of 
aracter  of  tbe  origtoal  Insnrsd,  wbere  Ukely  to  lnllu«ics 
•Dt  of  nnderwrltw,  p.  BIO. 

tofulsbed  In  Commercial  Plre,  etc,  Co.  t.  ADeii.  80  Ala.  BT7, 
BOO.  bolding  that  erectloo  <rf  party-wall  does  not  show  ttat 
I's  Isterest  lo  bis  properly  Is  otber  than  nacondltloiiaL 
ranee.—  Assnred  will  not  be  permitted  to  nrge.  sa  as  excnm 
I  omtssloD  to  communicate  material  facts,  that  ttisy  were 
f  kaoiwn  to  anderwrttets,  unless  tt  appears  tatter's  knowledge 
I  partlcidar  snd  fiUI  as  bb  a>wn  Infonnattoo,  p.  BIO. 
oved  to  Dnpny  *.  Delawmre  Ins.  Co..  S3  Ved.  688,  b<rii>iBr 
tatemsnt  oC  tosursd's  totorest  bj  agtnt  wlB  not  STold  ttas 
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L— WlMlhcr  B  Iniutlc  bta  aoflklcfit  BBAentandlnc  tn  b* 
bant  vltneas,  Is  ■  question  to  b*  detannined  bj  tbe  ooart, 

Bnned  In  Wriglit  t.  Soutliem  Exp.  Co.,  80  Fed.  88.  Plttsbargb, 
7.  V.  Tbompson.  82  Fed.  720,  54  D.  B.  App.  2SS,  WortiiliistoD, 

Uencvr.  96  AiM.  814,  11  Bo.  78,  17  L.  B.  A.  408.  and  Boffdl« 
nIX.  etc.  Rj^  lOS  Ulch.  280.  50  Am.  St  Rep.  371.  SI  N.  W. 
Approved  tn  State  t.  Brown,  2  Marr.  (D^)  392,  Se  All.  461. 
llvldlng  a»  to  cotapeteaej  of  wltneas;  Peaw  T.  Bnrrowea,  88 
n,  20  AtL   lOSl,   hotding   croaa-exaonlnatlon  ot  wltnees  tbat 

mental  lllualoa  la  otnnpeteut  tor  th«  comtderatlon  o€  th« 
State  T.  Hayward,  02  MIno.  49C.  OD  N.  W.  69.  botdlng  court 
Bfnaa  to  bear  «Tld«tc«  of  Ow  Inaanlty  of  BDceBtora  at  wit- 
rerrltoiy  t.  Padtlla,  8  N.  H«x.  S20.  46  Pac.  348.  boldlng  court 

have  Instrncted  as  to  unity  of  wltnesa 

lAoa. —  The  frequency  of  accldnits  at  a  partlcnlar  iriace  beld 
ilMe  in  anlt  against  mnnldpalJ^  for  Injury  caosed  by  a  de- 
<  rfdewalk.  p.  525. 

firmed  In  Ooboroe  r.  Detroit,  82  Fed.  S7,  Qblcago,  etc.  Ry.  t, 
;ky,  67  Fed.  6T2.  32  O.  S.  App.  168.  Qolden  t.  Olty,  M  Uo.  App. 
Id  Lak«  Shore,  etc..  R.  R    v.  Beall,  13  Ohio  O.  0.  607.    Ap- 

in  Patton  t.  Sontbem  Ry.,  82  F«d.  984,  fi  U.  S.  App.  607, 
t  bai>peDlng  of  an  accident  rerreals  defect,  wblcb  company 

bare  corrocted;  Birmingham,  etc.,  Ry.  t.  Alexander,  93  Ala. 
So.  527,  and  Cltr  ▼.  Legg.  161  111.  13,  42  Am.  St.  Rep.  217.  37 
697,  admitting  evidence  of  similar  Injaidea  from  like  causes; 
Payne  r.  Coombs.  107  Ind.  S7,  7  N.  E.  750,  admitting  evldenc« 
ak  In  sewer  120  feet  from  break  which  caused  tbe  Injury; 
w.  Dnbuque,  96  Iowa,  .110.  SB  N.  W.  320,  admitting  evidence 
w  condition  of  sidewalk  at  time  of  accident;  Nave  v.  Flack, 
L  214.  and  City  t.  Sherwood.  89  Ean.  696,  IS  Pac.  936.  od- 
I  proof  ot  Blmllar  accidents;  Missouri,  ete.,  Ry.  v.  Nclewanger, 
a.  628,  13  Am.  St.  Bep.  310.  21  Pac.  5S1,  admitting  erld^ice 
idiera   bod   fallen   from   same   part   of   placfnrm;   Bemts    v. 

a.  162  Maaa.  346.  88  N.  B.  972.  26  L.  R.  A.  2Se.  admitting 
ce  tbat  onUnarlly  gentie  horses  bare  become  frightened  at 
lav;  Sbea  r.  Qlendale,  eta.  Co.,  162  Mass.  466,  38  N.  B.  1124. 
Ing  erldence  tbat  otiier  persona  wo^ng  In  same  room  under 
r  condUloDa  bad  been  prevlonaly  poisoned;  Smith  v.  Sberwood, 

b.  165,  28  N.  W.  809,  admitting  evldmce  that  otber  boTses  hod 
Mftt  at  same  bole  In  bridge;  Lombar  v.  Bast  Tawos,  86  MIcfa. 

N.  W.  M9,  admtttmf  erldenoe  ttiat  otibers  bad  previously 
a  m  same  bote  In  sidewalk;  A^tabnla  t.  Bartram,  8  Oblo 
H4,  admlttlDg  erldence  tiiat  otiier  vehicles  bad  been  preclpl- 
doWD  the  bill  when  fence  was  In  same  condition;  Tomer  t. 
•r  Co..  119  N.  C.  401,  26  S.  B.  25.  admitting  ertdence  that 
t^t**  on  «Bplor«s  knd  bsoi  sttnllarly  Injured:  Tbomaa  ▼. 
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Olt7.  B  Vtth,  480,  SB  Pac.  BM,  admlttliiz  evldeoc*  that  ott 
had  been  frlgbtmed  at  same  bote.    Bee  44  Am.  Rep.  aM,  n 

DtetlngnlBlMd  In  Ollliie  v.  City,  122  N.  T.  407,  2S  N.  B.  S 
log  BTldenca  of  iKwlona  accident  at  nuoe  idsice,  wben  11 
sbown  that  Ice  was  dne  to  defect  In  sidewalk;  Lake  Sbore 
T.  Gaffney,  9  Ohio  O.  0.  40.  retlectlnf;  evidence  that  others 
Injured  at  aame  croflslng;  GalTeston,  etc,  Bj.  t.  Fori, 
OlT.  App.  — ,  46  S.  W.  78,  rejecting  erldence  of  mtneque 
ment  at  same  place,  not  dne  to  tlie  track;  Hnrd  v.  Union 
8  Dtali,  244.  30  Pac  96S.  holdtng  It  InadmlsBlbte  to  sbow  1 
ttrnt  oQter  ensfnea,  not  defective,  bad  moved  wtttxra 
a«eDC7. 

Denied  In  Uoocv  t.  City,  SS  Va.  941,  S  &  B.  S91.  reJacUi^ 
Umt  party  had  feU  In  same  hole  aame  nlsH. 

107  U.  B.  &2a-G2g,  27  L.  021,  McLADGHUN  t.  UNITBD 
TTnlted  Stataa. —  Refnalng  to  rererae,  where  objection,  t 
was  not  Bnfflcient  evidence  to  abow  salt  mw  instltnted  i 
antbortty  of  the  attorney-general,  was  not  ratoed  below,  i 
fled  copy  of  letter  from  attorney-general  antborizlng  the 
produced  In  Supreme  Court  p.  S28. 

FnbBo  lands. —  Porchaaer  of  land  wblcfa  be  knmr  bad  b< 
for  ctnn&bar  la  not  an  innocent  bolder;  and  bence,  wber 
ment  patent  excepted  mineral  lands  from  Its  opetatton,  bl 
by  United  States  to  set  It  aside,  p.  528. 

Approved  In  Mnllan  t.  United  States,  118  U.  8.  278,  SO 
S.  Ct  1045,  holding  United  States  conid  maintain  bill  1 
selection  and  Usttog  of  coal  lands  In  Oallfomla;  Colorado 
▼.  United  States.  123  U.  B.  826,  31  L.  189,  8  S.  Ot  140.  bol 
face  Indications  tut  coal  will  not  prerent  the  acqnlslttan 
United  States  v.  BeU  Telephone  Co.,  167  U.  S.  240.  42  L.  : 
Ot  810,  holding  patent  for  InTeotloD  can  only  be  Kt 
United  States  for  clear  and  convincing  proof;  United 
Reed,  12  Sawy.  104,  2S  Fed.  486,  whether  land  Is  mlneni: 
apon  whetber  It  la  more  valuable  for  that  than  for  agr.lculi 
poses;  Davis  v.  W«IU>old.  139  U.  8.  521,  85  L.  MS.  11  8.  Ot 
United  States  v.  Central.  Pac.  R.  Co.,  84  Ped.  219.  boUOa 
excepting  mineral  lands.  Is  tnvaJid  If  issued  for  known 
lands;  dissenting  oiptnimi  In  Northern  Pac.  R.  Co.  v.  Bardei 
619,  majority  bofaUng  that  act  of  1804  applied  only  to  ' 
mineral  lands. 

107  U.  8.  629-546.  27  L.  424,  PANA  v.  BOWLXS. 

Railroads.—  Provision  In  idiarter  of  IlllnoU  8.  ■.  RalU 
pany,  limiting  dcMiatlona  to  compaaT  to  180,000;,  held  iw 
amendatory  act  of  1800,  p.  08& 
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that  bcdder  kt  good  f&ldi  poM  vxlne;  Blduomd  Bj.,  «fc 
B3  E^ed.  381,  S  TT.  B.  Avp-  99.  ttoldlng  mere  fact  tlM.t  tlttt  p 
conoected  wltlb  boQi  ccocenu  was  not  sufficient  to  glTe  bai 
Atiu  Ka.t  Bank  t.  Holm,  71  Fed.  492,  493,  S4  U.  S.  An 
daprive  (me  of  tlie  character  ot  a  bona  Ude  holder,  be  m 
acted  In  good  Eatth;  SUrk  t.  Ulttdkell,  187  Ind.  194,  96  N 
w4)era  defense  la  fallnre  .ot  consideration,  etc.,  defeodaiH 
onoa  to  establloh  that  holder  took  notes  with  notice;  Ooler  i 
Oommra.,  6  N.  Uex.  128,  27  Pac.  628  (see  dlmenting  opta 
N.  Uex.  183,  27  Pan.  639),  where  bonda  regolv  on  tbetr 
payable  to  bearer  have  been  Boated  for  ndne,  It  Is  pcerami 
Ib  one  for  raln& 

Indgmenta. —  Decrea  tn  proceedtOK  tn  perwKBm  don 
cttfsena  of  other  States,  not  made  parties,  and  only  sen 
pnbUcatlon  addressed  to  "  unknown  holden  «nd  owners 
and  coupoDB  issued  by  ityvm  ot  Pana,"  p.  f" 

OUed  and  principle  applied  In  Bnfleld  t 
00  L.  S28,  7  S.  OL  36S,  holding  general  nil 
cannot  be  (dianged  by  State  laws  er  deds! 
restdeDtB;  Hennlng  t.  PlantecrB'  Ins.  Co., 
•Calnst  a  foreign  cotvdra'tloit  must  show  I 
tba!t  State;  Brooks  y.  Dim,  SI  Fed.  146,  bol 
snrlce  on  agoK  apples  only  to  foreign  ci 
doats;  WUsdo  t.  St  LouIb,  «£c..  By  ,  108  Mo. 
18  8.  W.  282,  notice  tor  execntion  against 
mnst  be  pecaonal;  State  v.  Elddy,  10  Uont 
mmmons  was  by  pnbltcatho  sjccording  to  i 
was  attsKAed,  Judgment  was  authorised;  Ba 
H.  866,  bohUng  Jadgmettt  by  defaolt  agnJo 
by  ptibltcatlon,  can  be  glren  no  effect  beyoi 
Schmidt,  etc  r.  Stern,  etc.,  2  Tei.  Apip.  Oiv. 
Ml  personam  against  a  non-resld«Dt  Is  btn 
«tc.,  Oo.,  2  Tex.  Aipp.  CHv.  209,  holdhig  att 
the  snlt,  It  ehoald  bare  been  brougBt  In  D 
Wallace,  8  l^x.  App.  dr.  D12,  holding  gamlsbmeDt  gtrss 
tioo  against  a  noo-reeldeot;  dlss^iUiig  opinion  In  ESsassv  1 
52  N.  J.  L.  29,  IS  Atl.  1102,  nnjorlty  holding  Judgment  f« 
a  recognlBaoce  entered  In  State  court  will  be  r^arded  as  o 
In  this  State. 

Kmilclpal  oorpoiations. —  Coupons,  after  mstnrlty.  bear 
at  rate  fixed  bj  law  of  place  where  ttac^  were  payable,  p.  0 

Beafflrmed  In  Cairo  t.  Zone.  149  0.  B.  IC  87  L.  680,  IS  E 
Approved  In  Stlckney  t.  Hoore.  108  Ala.  G93,  19  Sol  79,  hob 
ment  of  tntereot  on  taterest  Is  not  UBury;  Anget  t.  Ulller 
.'03,  89  8.  W.  916,  holding  overdue  Installments  of  Interest 
lerest  at  legal  rate;  Anget  t.  Miller,  16  Tex.  Or.  Aiip.  683, 
lOM.  holding  iudgment  for  Interest  sbould  bsTe  been  at  h 
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107  0.8.  B57-667,  2T  L.  BJ8,  MILLS  OOTTNTT  T.  SAILKO 

P«USo  iMidB.—  IUkM  of  Stun  to  dIspoM  of  mm 
grmntrt  br  act  of  1860,  caimat  tM  qoeatloned  except  bj  tl 
Stmlea,  p.  BBS. 

Public  lands. —  Provision  In  a>ct  of  1850,  grantiny  armu 
tkKt  proceeds  shall  be  stipUed  exclusive  for  tbe^r  rsclu 
a  natter  botweem  tbe  United  States  and  the  States,  and 
truat  which  attaches  to  the  lauds,  and  It  does  not  affect 
tl)er«tQ  as  deiived  from  the  States,  p.  66S. 

B«affirmed  In  Oook  Oonnt;  v.  Oalumet,  etc., 
«fi6,  34  L.  HIT,  11  S.  OL  441,  Hagar  7.  B«clam 
713.  28  L.  578,  4  S.  Ot  S70.  Approred  In  Oount 
pt  TsOar*.  119  Gal.  CI12,  Dl  Pac  867,  holding 
dwamrp  lands  la  sncb  as  Hie  State  has  granted; 
etc..  mat.  Oo..  36  Fed.  067,  holding  State  cai 
B»t  amvored  aj  sccrcrtar;  of  Intenlor  passed  ti 
kne,  142  Tl.  S.  602,  85  L.  1128,  12  8.  Ot  216,  b 
ail9«  asatiMt  tibe  Stane  nntll  Its  receipta-of  t 
Stfttes  T.  Louisiana,  ITT  U.  8.  189,  82  U  69,  8 
dtUx  of  UaMsd  States  upon  State  for  overda 
trwt  booda,  csa  be  set  off  agslnst  State  da 
lUsni  III  Ilia  i  oplnMa  In  Sturgeon  t.  Hampton,  I 
taeUiBg  swamp  lands  were  not  the  general  pnq 
VmUut  States  y.  Des  Motnw.  odc.,  Oo.,  142  n.  8.  S41,  80  L 

8.  Ct  317,  atsnrado. 

PabUo  lands. —  Iowa  baTlng  granted  Its  swamp  lands  tt 
wbet^i  they  lay.  In  controversy  between  county  and  one 
DDder  a  mllroail  grant  county  could  not  go  back  to  aci 
gress  granting  game  to  State  to  show  they  were  dlspoae 
trwT  to  the  trust  thereby  created,  that  behig  a  matter  cnlj 
ttte  United  States  snd  the  State,  p.  566. 

Courta. —  Where  caose  was  compromised  by  paitlea  pen 
of  error  to  Supreme  Oonrt,  but  that  conrt  warn  permitted, 
standing  compUance  by  the  parties  wltli  the  terms  of  tlM 
mUe,  to  proceed  to  final  Judgment  for  one  of  the  partiec 
appeal,  a  State  court  Judgment  DphoI<Hng  sncb  comproi 
Bot  be  set  aside  t>ecaD»e  oonatltuttng  a  disaffirmance  of 
Oonrf  s  Judgment  or  a  denlaJ  of  any  Fedca«l  i^ht  or  L 

9.  Bar. 


IN  n.  8.  568-680.  27  L.  414,  RBIAD  t.  PLATTBA 

Xonlelpal  oorporatfoas. —  Uoder  pmref  "to 

any  poipoae  wltUD  Ha  dlscretTon,"  mui4c}paUty 

D  «(  a  l)Igta-«Aw4  buHdlnt  mo 
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bondB;  State  r.  Pngli,  43  Ohki  8t  134,  1  H.  B.  481  taoU 
«ecU  act  to  raoTKanlu  and  conaoUdato  ctty. 

Dlsllnpitahed  la  Hedges  t.  Dlnm  Co.,  IM  TJ.  8.  188, 
U  S.  OL  72,  hoJddng  holders  of  boade  could  not  atBrend 
excam  of  limit  and  recorer  on  residue. 

Statata—  An  art  described  tn  Its  tltlo  aa  oae  to  toxal 
prooeedtngB  ta  refereoce  to  constnietlmi  of  hlgta-artioc 
aDffl<^ntl7  expressea  In  Ha  title  a  parvoM  to  vMIdats  b* 
bj  the  dtr  tiieraro^  p.  S7d. 

Cited  hi  64  Am.  SL  Rep.  I0&  note. 

StatutM. —  A  n8:tu1«  legalizing  mimlclpai  bonds  and 
leT7  sC  taxes  tn  pay  tJiem,  doea  not  contain  more  Qtaa  a 
WttLdn  meaning  of  oonatrtutlonaJ  pral]lbWoa,  p.  679. 

107  U.  B.  S81-SSS,  27  L.  618,  UBMPHIS  *  OHAALBSTO 


unsea.—  Tbe  Memphis,  etc.,  nllroad,  be^i 
■tetntes  of  Alabama  an  Alabama  mtvomOao,  aWionKh 
tDCorporsted  In  Tennessee  also,  tsnnot  remove  Into  CSt 
■  B<rit  against  It  In  Alabama  b;  a  dttzen  of  Alabama,  p. 
Principle  mssNlml  In  Anfior  r.  East  TeuMaaea,  eta. 
Ga.  641,  and  Baltimore,  etc.,  Tel.  Oo.  v.  Morgan's  B.  B 
87  La.  A""   8S9.    Olted  and  principle  applied  in  CUark  i 
108  U.  8.  452,  27  L.  786,  2  a  CL  8ST,  wbere  GonnecQcot  i 
pnrcbased  railroad  of  Bhode  Island  corporation,  tbe  legls 
tjlag  the  sale,  tt  became,  as  to  its  railroad  In  Bhode  Ink 
poratlMi  of  that  State;  Ooodlett  t.  Loularllle  B.  R.,  122 
SO  Lb  tax,  7  S.  Gt.  12SS,  holding  Ucense  to  exercise  some 
porate  powers  does  not  make  It  a  corporation  of  that  S 
▼.  Qatncy  Mln.  Co..  14B  TT.  S.  451.  S6  L.  772,  12  8.  Ot  0 
cotspan;  incorporated  tn  one  State  oaXj  cannot  be  ca 
answer  in  a  Glrcolt  Court  In  another  State  in  wbldi  it  li 
place  af  bnalnees;  Martin  t.  Baltimore,  etc,  R.  R.,  151  0 
L.  31S.  14  8.  Ot  53G,  holding  railroad,  though  licensed 
State,  waa  a  oonporatlan  onl7  of  InovporaUng  State;  I 
««:..  B.  B.  T.  Steele,  167  D.  S.  683.  42  L.  817,  17  a  Ot.  9 
railroad  receiving  powan  from  different  States  does  i 
a  ctMcea  of  eodi;  St.  Lools.  etc.  By.  t.  James,  101  TJ.  8. 
SOT,  U  &  Ot  628,  there  Is  an  Indtepotable  legal  p 
a  oorporation  sued  or  atdng  tn  Otroolt  Oonrt  Is  comi 
4rf  tike  State  wUdi  a«ated  It;  James. y.  SL  Loula,  e 
48,  taoldbig  tiiat  foreign  coiporatloD  may  be  made  a 
Oon;  Orerman  Wheel  Oo.  t.  Pope  Ufg.  Co.,  46  Fe^ 
kct  tfeat  ootpoi&tlon  baa  a  traslneas  In  the  State  d( 
W^awBS  Mm»;  Weatera,  etc,  B.  Oa  t.  Boberson,  I 
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I  D.  ■.  App.  1S7,  ic-h««  nHnMd,  built  by  Slate  of  Oeoivtai 
HUMowe,  wms  leased  by  a  conMirktton  tbw*  nndcr  mn  art  cf 
a,  provldiDg  tbat  lessee  iboiild  become  a  oocponiloii  eC  tbat 
•neb  iMwe  n«s  a  citizen  of  Oeorgla;  Harkwoed  t.  Soattien 
5  Fed.  82S,  holding  foreign  cocporathui  dolag  boBlneae  In  a 
tij  tta  pennlMlon  does  not  tbereby  become  a  dtlBen;  Centnl 
Co.  r.  Cbatbuiooga,  etc.,  B.  Oo..  68  Fed.  683,  holding  f<H-elgn 
ation  not  snbject  to  gamlshnKott,  tlthongta  It  extends  Its  line 

State  where  Its  acents  we  tnbject  to  procesB;  Lonlsrtile. 
J*.  T.  LonlSTlUa  Tnut  Go^  174  U.  B.  062,  19  S.  Gt  621,  afflrm- 

O,  7D  Fed.  447,  43  C.  B.  App.  560,  boUbie  corporatloii  Is  a 
wt  State  where  organteed,  although  cons<dld&ted  Into  a 
fttloB  of  another  State;  Smith  t.  New  Tork,  etc.,  R.  Co.,  90 
WT,  908.  holding,  by  nmsolldatlng  the  Massachnaetts  cor- 
>n,  defendant  became  a  cUJeen  of  tbat  State;  Kahl  v.  Mem- 
itc,  B.  B.,  9e  Ala.  841,  10  So.  662,  biMhig  corpviatlon  to- 
tieA  In  different  States  Is  compoeed  of  as  man;  dlfTeient  legal 
■;  Georgia,  etc.,  Ry.  t.  Stolenwerck,  —  Ala.  — ,  2S  So.  269, 
f  eorporattoti  chartered  In  two  States  Is  a  reeldent  of  eaoh; 
n  T.  St  Lonls,  etc.,  R.  R.,  49  Ia.  Ann.  1708,  22  So.  926.  holding 
te  Identttj  ot  corporation  as  a  dtJien  was  not  lost  br  con- 
Jon;  Uood;  V.  Shaw.  173  Mass.  378,  B8  N.  E.  891,  holding 

tai  itUlroad  recelrlng  francblses  from  this  and  snother  State 
lect  to  a  ctdlateral  tax;  Holland  t.  Uoblle,  etc.,  R.  R.  Co.,  19 
IS,  and  Mobile,  etc.,  R.  R.  t.  BambUI,  91  Tenn.  398.  30  Am. 
p.  890,  19  S.  W.  22,  holding  corporation  chartered  b;  this  and 
States  Is  subject  to  garnishment  here;  Bece  t.  Newport  News, 
o.,  82  W.  Ta  171,  9  S.  E.  214.  SURA.  S76,  and  n.,  holding 
atton  chartered  In  two  States  will  be  two  distinct  corporations. 
iDgnlsbed  In  Mntnal  Life  Ins.  Go.  T.  WoodworQi,  111  U.  S. 
t  L.  3S2.  4  S.  Gt  SOS,  holding  pMej  Issued  by  corporation  of 
ate.  payable  to  assured,  etc.,  Is  assets,  In  another  State,  la 

corpotaOoD  does  buslnea  snd  has  an  agent  wbo  ma;  ba 


I.  S88-681.  27  L.  822.  AUBLBR  t.  OHOTBAU. 
Lty. —  Where  object  of  suit  Is  to  recover  damages  fM  franda- 
inqtlracy  to  dieat  plaintiff  out  of  bis  Interest  In  so  iDventton, 
bject-matler  of  the  controveny,  remedy  Is  dearly  at  law, 
it  la  equity,  p.  390. 

Dnned  ki  Busard  t.  Houston,  119  U.  S.  352.  30  L.  464,  7  B.  Ot 
rute  T.  Boyce.  22  Blatchf.  420,  21  Fed.  282,  and  Paton  j. 
I.  4fl  Ped.  21L  Approved  In  Lants  v.  Gordm,  24  Blatchf. 
Fed.  265,  dismissing  cnws-bHl  where  there  was  an  adequate 
'  at  law;  Zerlngne  *.  Texas,  etc,  B.  Co.,  S4  Fed.  243.  dls- 
t  bin  wtera  party  tailed  to  make  oat  caaa  for  q»eclflc  pec^ 
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fwnwnce:  Walker  r.  Browo,  H  Fed.  87,  and  terlv  *  1 
T.  BMhaBBB.  as  VM.  801.  SI  U.  8.  App.  244.  dlsmtodnc  b' 
party  ttad  an  adequate  remedy  at  law;  Brereoii  t.  Eqn 
ABmr.  Oe.,  68  Fed.  263,  dlsmluInK  blU  becanBe  tut  VamB 
sattoDB  of  Inrad:  A]ga  t.  Aikleiwm.  92  Fed.  708.  709 
appears  tliat  ptHj  has  tost  Ua  rigbt  <rf  raadMlim  throng 
laciiee,  eqnltj  <nAiiot  decree  compensation;  Banqne  Fr 
ttenae  v.  Brotrn.  S4  Fed.  19B.  areaendo. 

DlaCingniabed  In  P.  LordlUrd  Oo.  t.  Peppet,  SB  VtO.  DG 
App.  HS,  where  defendant's  latiel  haa  been  sUgbtlr  tABii 
buH  oomnienced,  plaintiff  is  oot  reab'tcted  to  action  to 
tor  nee  of  old  label. 

Equity. —  Worda  "  fraud  "  and 
a  case  for  eQnt^  Interference;  a: 
acts  for  wbl<!h  one  person  la  In 
have  no  more  effect  ttiao  other 
p.  691. 

Approved  In  EIcoz  Oonntr  v. 
10  B.  Gt  2S8.  refoslng  to  Interfc 
««c.,  By.  *.  John&ton,  133  U.  S. 
Aqpoattor  could  reclaim  bU  moi 

a«z,  40  li.  185,  16  a.  at  its,  to 

Jadfcment.  Irand  most  be  dlat 
Ry.,  71  Fed.  28,  holding  allegatl 
ma  a  mere  stateiuent  of  a  co 
Wash.  65,  4fi  Pac.  697.  holdlsi 
genetal  aU^aOooa;  ZeU  Guano 
a  B.  614.  bOldlnt  allesing  of 
Weel  T.  Wlnatos.  lis  U.  S.  238. 
ttet  tbe  acts  set  forth  are  fran 
dictloo. 

Corporatlona.— BlU  for  an  aoeoont  of  proflta  and  an 
ahoold  be  brought  against  a  corporation  tn  It*  eorpo««1 
and  not  SKalnst  a  part  enly  of  ita  atockholden  and  dh 
Tldually,  p.  B80, 

Keafflrmed  In  Uergenthaler,  «*c.,  Oo.  t.  Bidder, 
prored  In  Boston,  etc.,  Hose  Oo.  t.  Star,  etc,  Ga. 
atnart  T.  Smith,  68  Fed,  191,  holding  offlcer  of 
not  be  held  personally  reapoDSlble  tor  Ita  allege 
I^ncaster  v.  AaherlUe  St  By.,  90  Fed.  134.  hoi 
not  be  appointed  In  snlt  to  which  other  credltora  1 
of  itoe  Indebtedness  are  not  partlea. 

im  V.  8.  MI-BUB,  27  L.  488,  UNION  TBUST  OO 

Ballroada. —  When  chancery  la  aaked  by  ratln 

appoint  a  receivs  i^ndlns  forodosore,  ooort  ma; 
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nrmen*  tioui,  ate^  Co.  t.  Green  Bmj,  eta,  Jtj.,  «  Fe< 
8t  Uonls  Trust  Co.  ▼.  ROey,  TO  FeO.  SS,  ST,  86  IT.  8.  App 
B.  A.  406,  boMlng  claim  for  damagee  for  personal  Injui 
b7  negligence  of  street  laUir&r,  flre  montha  previous  to  a; 
(tf  raoelTer,  Is  not  Mitltled  to  ptlorlt7;  Wood  t.  New  To 
Oo^,  70  Fed.  743,  bokUng  debts  tar  necesrarr  sappUea  a 
ttareii  Jones  t.  Ceirtral  Trust  Co.,  7S  Fed.  S73,  43  U.  B 
botdlns  pftTmentB  to  pres^-re  tbe  property  maj  be  pr 
charged  from  tbe  Income  of  mortgaged  propertr;  Aaaei 
Pao.  B7.,  74  Fed.  346,  bolding  that  operating  expenses  of 
raUniad  tot  a  limited  time  ulterior  to  tbe  aiwolntment  1 
mar  be  diarged  np<m  tbe  earnings  doting  reeelTersblp 
Loam,  etc,  Co.  t.  Northern  Pac  R.  Co.,  74  Fed.  4S2,  bo 
ment  Cor  tort  caused  by  negligence,  subsegnent  to  mo 
t>efore  receirership,  la  not  entitled  to  preference  over 
Souttieni  Ry.  t.  Carnegie,  etc.,  Co.,  76  Fed.  406,  42  U.  8 
bohUng  debts  for  current  supplies  contracted  wlttaln  a 
time  of  recelTership  ehonld  be  lint  paid  from  aoivbu 
OentraJ  Trust  Co.  t.  Teoneseee,  etc,  R  Co.,  SO  Fed.  6B 
App.  663,  aiknring  priority  to  debts  erected  wilthln  six 
recelventhlp:  Boeworth  v.  Terminal  B.  Assn.,  80  Fed.  VI 
App.  305,  hoMbig  receiver  bad  no  right  to  SDpml  from  dec 
lag  a  preferutce  to  claim  for  suppUea;  Now  York,  etc^  Oo. 
etc  urn.  Co.,  83  Fed.  3ffT,  48  U.  8.  App.  OTS,  holding  daii 
took  priority  over  mortgage  bondc 

In  ttta  State  courts  the  following  a^prava  and  rely  opoi 
bne  holding:  Drennen  t.  Mercantile,  etc,  Co.,  115  Ala.  6 
St  Bep.  77,  23  So.  lae,  Sa  L.  B  A.  e2S,  holding  that 
employees  of  a  CMiMKatioo  have  a  priority  over  mortgaj 
bonds:  BIythe  t.  Glbbras,  141  ind.  S42,  SO  N.  B.  MO,  ho 
would  anthorlse  recelvei  to  borrow  nxney  and  make  it  1 
Giles  V.  Stanton,  86  Tex.  626,  26  &  W.  SIT,  holding  tDva 
attempting  to  give  preference  In  tbe  earnings  to  olaim 
no  Hen  on  them;  Uleaoun,  etc.  By.  v,  CbUttHi,  T  Tex.  Oil 
27  S.  W.  276,  where  [ntqterty  Is  retnmed  to  company  ni 
sent  decree.  It  le  Uable  for  negligent  injuries  during  ti 
■hip:  BeOlngbiUD  Bay,  etc.,  Co.  v.  Fairbaven  By.,  17  We 
Pac.  615,  holding  debt  incurred  to  operate  road  is  a  ] 
dalm:  Bosworth  t.  Terminal  B  B  Assn.,  174  U.  S.  ISC 
606,  arguendo.     See  64  Am.  St.  Hep.  403,  411.  427, 

Difltlngulabed  in  Hanna  v.  State  Trust  Co.,  TO  I 
App.  61,  SO  li.  B  A.  204,  it  bring  merely  a  priTate  a 
«onld  not  displace  M«u  by  Issae  of  certificates;  K 
J,  Uoore,  106  Ala.  640,  17  So.  706,  holding  tbat  claln 
material  cannot  be  preferred;  Babt  v.  Attrlll,  106  N 
Bep.  402,  13  N.  B.  286,  holding  (Mdr»  making  certi: 
prior  Hens,  to  be  InvaUd;  FldeUty  Ins.,  etc.  Cc  t.  8 


,y  Google 


,Google 


Un  D.  &  a02-eia  Notas  on  U.  B.  BeportB. 

■Ces  conU  nirt  tw  remoTed  becanse  defendant  i 


Batumi  of  OMiMa. —  Where  otM  ftgaliiKt  United  Bta 
hu  btea  taken  from  State  to  Glrcnlt  Oonrt,  bis  ball  In 
are  dlacbarsed  from  their  nDdertaUng,  and  a  Jadgmei 
agalnit  tbetn  by  State  court  la  coram  Don  Jndlce,  p.  601. 

Approved  la  H'Cnlloagb  t.  Large,  20  Fed.  810,  be 
•rdera  of  State  court  made  after  removal:  Blrdseye  v. 
red.  S2T,  holding  tbat  removal  merel;  bolda  JortBdlctii 
eonrt  In  abeyance. 

Distlagaisbed  In  Hunter  v.  Oolqnltt,  7S  Qa.  46,  vbei 
not  dnlf  removed,  a  Jadffment  In  State  conrt  on  the  r 
would  bo  good. 

107  D.  &  602-616,  27  L.  SOO,  BASEBT  v.  HA88] 
Appeal  and  error. —  Pardea  bsvliig  no  legal  li 
taig  or  reversing  decree,  are  not  necesaary  partle 
Approved  tn  Dunn  v.  Oermon,  etc..  Bank,  lOS 
W.  1140,  1141,  holding  deposit  of  cerUflcate,  wit 
that  decedent's  children  got  the  money,  la  not 
mortta;  Albnqnerque  v.  Zelger,  5  N.  Mex.  620,  2 
tallnre  of  oherlfC  to  Join  In  a  writ  of  error  fro. 
him  and  the  dty,  le  no  gronnd  tor  dlemloaaL 

Olfts. —  A  donatio  mortis  causa  mnst  be  completd; 
precisely  as  required  to  the  case  of  gifts  Inter  vivos,  si 
divested.  If  revoked  by  donor  or  If  donor  survive  the  t 
peril,  or  outlive  the  donee,  or  If  the  assets  are  Insufl 
payment  of  debts,  p.  610. 

A/pproved  in  Hatcher  v.  Bnford,  60  Ark.  176,  29  S.  W 
B.  A.  fiOO,  holding  gift  causa  mortis  was  subject  to  Aav 
K«tchum.  121  OaL  429,  53  Pac.  032,  holding  charitable  { 
consummated  where  donor  left  It  to  the  person  drawing 
to  select  the  donee;  Qnluan's  Ai^ieal.  70  Conn.  ft4T,  ; 
holding  delivery  of  bank-book  coDBtltnted  a  valid  gift  of 
Love  V.  Francis,  63  Mich.  192,  8  Am.  St  Bep.  29S,  29 
holding  delivery  to  be  essential  to  a  valid  gift;  Lyeson 
Mont.  270,  273,  42  Fac.  788.  789,  SI  I^  B.  A.  44S,  446.  1 
there  was  a  valid  gift  cansa  mortis;  Emery  v.  Olougl 
BB4.  M  Am.  Bep.  MC.  4  Atl.  799,  holding  tlUe  to  a  gift  c 
IB  defeasible  only  during  life  of  the  donor;  Bidden  v. 
N.  T.  579,  21  Am.  St  Bep.  701.  2B  N.  B.  629,  It  L.  R. 
n.,  holding  gift  was  consummated  by  the  delivery  ol 
books;  Seybold  v.  Bask,  D  N.  Dak.  470,  87  N.  W.  686,  holi 
Twresentatlves  cannot  pursue  a  gift  except  Id  case  of  6 
aaMts:  Morey  v.  Sohler,  68  N.  H.  S18.  66  Am.  Bep.  &4S, 
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paid  after  deatb,  passes  no  title;  Mathews  t.  Hoaclatid,  4 
Bq.  480,  21  AtL  1086.  boldlnff  deUrery  ot  certlflcate  of  atod 
ont  an  actual  transfer,  or  written  asalsntneDt,  does  Ktt  cm 
a  ralld  gift;  Walsh's  Appeal.  122  Pa.  St  1ST,  9  Am.  Bt  B 
IS  Atl.  4T1.  holding  gift  was  Invalid,  becanse  dellTwr  ^ 
Bbsolnte:  Sterling  t.  Wilkinson,  83  Va.  TS7,  S  S.  BL  SSS,  1 
deposit  of  choaes  In  action  to  be  divided  between  wife  an 
on  depoaltor's  death,  is  not  valid  as  a  gift;  Seabrlgbt  v.  Set 
28  W.  Ta.  484.  485,  holding  evidence  of  mrroandltig  drcnmi 
may  be  admitted  to  abow  It  was  a  gift  causa  mortlB,  and  m 
vivos.     See  48  Am.  Rep.  506,  note. 

Dtatlngnlshed  In  Schollraier  v.  SchiBDdelea,  78  Iowa,  400^ 
St  Repv  468,  43  N.  W.  283,  holding  tb&t  deUTtrr  of  bai 
rendered  aaalgnment  Irrevocable. 

10?  D.  S.  ei7'-624,  27  L.  4g0,  BABBBB  v.  SOHBtU.. 

Oustoma  dntlea. —  Under  act  ot  1S57,  lacee  and  Insertlngi 
posed  whoUy  ot  cotton,  and  bleached  or  dyed,  were  dntl 
24  per  cent,  p.  S24. 

Costoma  dntlea. —  Designations  qnnllQed  hj  word  "cott 
act  of  1846,  are  destgnatlooe  by  a  special  description,  as 
distinguished  from  a  commercial  name,  or  a  name  of  trac 
are  designations  of  quality  and  material,  p.  623. 

Avvroved  In  TopUta  v.  Hedden,  146  U.  &  266,  257.  36  L. 
8.  Ot  71.  73.  holding  that  "  bonnet "  had  a  commercial  n 
that  would  coTer  the  goods  In  question;  Oadwalader  r.  Z 
V.  a  1T8,  38  L.  118.  14  8.  CL  201,  It  U  only  when  no  com 
meanmg  is  called  for  that  the  common  meaning  ta  adopted; 
States  V.  Elumpp.  16D  U.  8.  216.  42  L.  722.  18  8.  Ct.  313, 
worsted  dreaa  goods  fell  within  " mannfacturea  of  wool;" 
T.  M'WIUIams.  31  F'ed.  263,  holding  phrase  was  too  genera 
beld  an  enomeratlon;  In  re  B.  B.  ClaQlD  Co.,  D3  Fed.  123. 
Aipp.  666,  holding  bemmed-stltched  cotton  bandkercblets  w< 
"hemmed  handkerchiefs;"  In  re  Certain  Merchandise,  64  Fi 
holding  that  the  article  of  Import  was  within  the  special  i 
tlon;  Robertson  v.  Salomon,  180  U.  8.  41S,  32  L.  996,  9  8.  I 
and  Field  ▼.  United  Statea,  73  Fed.  809.  46  U.  8.  App.  1, 
that  the  commercial  designation  Is  very  important  In  aettl 
meairtwg  of  tariff  lawa. 

Onatoms  dntlea. —  Under  act  of  1799,  collector  of  cnstomi 
entitled  to  a  tee  for  putting  on  an  Invoice  a  stamp  or  cei 
as  to  the  presentation  of  tbe  biTolce,  or  for  an  oath  to  an  ei 
for  a  Jurat  to  such  oath,  or  for  bis  order  to  the  atoreke 
deliver  examined  packages,  p.  624. 

1  In  Dale  v.  Bedfield,  23  Blatcht  U.  22  Fed.  6U 
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riKdluiemn.— Cited  Id  H«dden  t.  Isdin,  H  BlstcU.  400,  SI 
L  Mft  to  palat  thmt  wahm  to  neojmr  fee*  tU«(aIl7  exacted  hy  cxsb- 
IS  aOceci^  ban  been  nlwnjm  broocbt  1b  the  form  at  ttmnmggU. 

V.  &  IBB43ft  ST  U  UB.  SOHBLIj  t.  OOOHBiAN. 
loartM. —  Under  rale  2B,  where  writ  of  enor  to  review  a  fUg- 
It  recoTered  agaliut  a  coUeetor  of  eoBtome.  tor  moneys  exacted 
entries,  la  broncbt  by  tbe  collector.  Supreme  Ooort  will  allow 
:n»t  If  tt  afflrmi  Ind^ment,  p.  628. 

HatttwnlBfaed  la  Bchell  t.  Dodge.  lOT  U.  8.  630,  2T  L.  fiOl.  2  S. 
831.  reTosliir  to  anow  Interest  on  Jadgment,  since  eoort,  after 
term,  could  not  cbange  Ita  dlamlesal  to  an  affirmance. 
hppsal  and  «rar. —  Cnler  |  WQ,  B.  B^  the  "final  Jadgment" 
■nded  In  prarfcUns  fttr  adding  Interest  tbweto  aa  penalty,  Is  that 
dered  bj  court  below,  la  aecordaDca  with  mandats  of  Supreme 
irt,  p  SIS. 

V.  8.  «!»-«•».  27  L.  «0t  BOHBLL  T.  DODOB. 
tarts. —  Sapreme  Ooart  baa  do  power  to  alter  Its  Judgment  at 
nla«U  of  writ  of  error  to  one  of  affirmance,  after  the  term  bas 
■ed,  altboogb  If  tbere  bad  been  a  judgment  of  affirmance,  In- 
■St  would  bare  been  allowed,  on  amount  awarded  below,  durinc 

pendency  of  tbe  writ,  and  In  the  Judgment  of  dismissal  no  SDcb 
treat  was  allowed,  p.  680k 
.pproved  In  PUlUpa  t.  Negley,  117  D.  B.  6T4.  29  L.  lOU,  «  8. 

000.  United  SUtes  t.  Leng,  IS  Fed.  26,  and  Morgan's  La.,  etc., 
amablp  Co.  v.  Texas  Cent  Ry.,  32  Fed.  :i30,  all  holding  conrt 
not,  after  the  term,  modify  Ita  Judgment  In  any  material  thing; 
■ton  T.  Honatoa,  ate,  Ry.,  44  Fed.  10,  holding  that  a  rehearing 
tbe  tnterrentloii  could  not  be  granted  at  the  third  term  after 

final  decTM  In  the  main  cause. 

V.  8.  631-6Be.  27  L.  493.  BILL  T.  HARDINQ. 
Isnlcmptcy. —  tf  neither  bankrupt  nor  bis  assignee  appltee  (or 
J  of  proceedings.  In  State  conrt.  In  salt  against  bankrupt,  that 
irt  may  proceed  to  Judgment,  p.  638. 

LpproTcd  In  Brown  v.  The  Stevens  Co..  B2  Conn.  llfi.  and  Wells 
Bdmlson,  4  Dak.  «,  SO,  23  N.  W.  4D0.  both  holding  discharge  la 
ikroptey  not  a  bar  to  action  on  Judgment  In  pending  salt,  de- 
daat  p>"M«f  BO  motion  to  stay  proceedings. 

laaknptaj.—  BtaM  cnnrt.  In  which  action  against  a  tianknipt 
pSBdlng,  thoogb  attachment  has  been  sned  oat  and  dissolved 
n  than  (anr  BHtntfa^  mnst,  tm  his  application,  stay  proceedings 
await  astsiiiilustion  at  Bankrupt  Oonrt  on  his  discharge,  nnliwa 
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nnmaoDablr  delated,  or  anlesa  leave  !•  tfrea  to  pmeeed 
blshest  State  conrt  denies  the  applloitloD,  be  mar.  altboogl 
obtained  bia  certificate  of  dlacbarge,  bring  a  wilt  of  emr, 
assignee  may  be  beard  In  enppori:  tbereof,  p.  636. 

Approved  to  Providence,  etc.,  8.  8.  Go.  v.  HIU  Ufg.  Co.,  1 
696,  27  L.  1045,  3  &  Ct  391,  boldlng  proceedings  In  Fedei 
1)7   sblpowner   to   Umlt   bis   llablUty.    si 
bim  In  State  conrta;  Dlntock  v.  Revere  i 
2d  L.  BQ6.  6  S.  Gt.  8G6,  holding  diBcharff 
to  action  on  Judgment  recovered  aiCter  t] 
laenced    before    the    bankruptcy,    pendt 
Krauted,  and  fonnded  opon  a  debt  provab 
V.  Ball,  121  U.  B.  468,  80  U  987,  7  a  Ot  1 
In  bankruptcy  may  be  set  np  in  State  conrt  to  stay  execi: 
tbougb  defendant  did  not  ask  for  a  stay  of  proceedings; 
BUery,  142  D.  8.  3S4.  8S  L.  1061,  12  S.  Ot  2S1  holding  debt 
hla  discharge,  was  not  bound  to  give  any  attention  to  foi 
suit;  Sharon  v.  Terry.  IB  Sawy.  427.  36  Fed.  364,  1  li.  R. 
and  n.,  holding  decree  of  Olrcult  Oonrt   may  be  nsed  to  stay 
meat  of  Judgment  tn  State  conrt;  Hill  v.  Harding,  116  ni. 
N.   E.   362,   363,   holding   State  court,   after  the  discharge 
iii.ider  Judgment  with  a  perpetual  stay  of  execution;  Whyt 
Govern.  SI  N.  J.  U  358.  17  AU.  9G8,  and  McDonald  v.   Di 
N.   T.  S13,  914,  12  N.  D.  41.  42,  that  defendant  failed  to 
stay  proceedings  In  action,  prior  to  discharge,  does  not  m 
debt  Into  a  Judgment  so  as  to  survive  the  discharge;  Le 
Yobnk,  68  Wla.  600,  60  Am.  Rep.  802.  32  N.  W.  707.  holdli 
nipt  may  enjoin  eiecution  on  Judgment  obtained  pending 
Ings. 

Distinguished  In  BlU  r.  Harding,  UO  D.  B.  702,  tt  I., 
R  Ot  726,  generally. 

107  U.  8.  636-639,  27  L.  617,  DUPP  T.  9TBBLINO  PDMP  C 
Patents. —  Duff's  reissued  letters-patent  for  Improven 
washboards,  held,  not  to  be  infringed  by  Hall  patent,  p.  6 
Fatmta. —  In  view  of  prior  InvenUons,  claims  of  Tod' 
for  washboard  mnst  be  limited  to  form  shown,  and  do  i 
dlamond-flbaped  projections  bounded  by  crossing  diagonal 
p.  639. 

Approved  In  Johnson  Co.  v.  Pacific,  etc.,  Oa„  47  Fad.  688, 
lug  aame  principle:  Morley  Uachlnc  Co.  v.  lAncaater,  120  1 
32  L.  720,  9  8.  Ot  803,  where  Invention  is  one  of  a  primar; 
ter,  all  snbseqnent  machines  vrblcb  employ  substantially 
means  are  Infringements;  Enapp  v.  Morss,  IfiO  D.  8.  2! 
1082,  14  8.  Ot  84,  holding  claim  cannot  be  construed  to  co 
was  rejoetad  at  the  patent  oSka;  DnS  v.  at  Louis,  etc;,  1 
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S41,  holding  nluned  letters  patent,  for  ImproTenMnt  lit  mxb- 
m,  fnuited  to  DaS,  were  not  Infrlnced;  Polsdorfer  t.  at  LohIa, 
Worfca,  87  Fed.  CSS,  holding  patent  for  waxhbouiti  not  Is- 
iH:  UUIer  t.  Eagle  Mfg.  Co.,  ISl  U.  S.  208,  38  L.  ISL  14  B. 
19,  and  Sctanette  t.  Anderson,  42  Fed.  158,  confining  patent  to 
teclflc  form  of  conetmctlon;  Johnson  Oo.  r.  Tidewater,  etc, 
B.  50  Fed.  90,  holding  patent  not  Infringed  by  a  procesB  pei^ 
kl  b7  rolls  of  a  Babstantlally  different  CMistractlon;  Ball  & 
tt  fastener  Co.  t.   Ball  Glove  Fastener  Oo..  58  Fed.  826,  B 

App.  588,  restricting  claim  for  batton-fasteners  to  precise 
la  described;  Wright  &  Colton,  etc.,  Go.  y.  Clinton,  etc.,  Co.. 
td.  793,  S3  U.  8.  App.  ISS,  construing  Wright  patent  so  as  not 
dude  all  the  means  of  straightening  wire;  Qlnna  t.  Merserean 
Co.,  SS  Fed.  848,  holding  Htpperllng  patent  for  can-maUng 
laes,  not  Infringed;  Vincent  t.  Blgby,  S8  Fed.  878,  and  Darls 
uitznan,  71  Fed.  968.  88  U.  S.  App.  840,  constmlng  strictly, 
8  eorering  mere  details  In  coiutmcUon;  M'Bride  t.  Kingman, 
ed.  914.  holding  UcBrtde  patent  for  riding  attachment  for 
K  not  Infringed;  De  Beanmont  t.  Wllllamea,  80  Fed.  906,  89 

App.  897,  limiting  patent  for  Improvement  In  heaters  to  the 
;nlar  combination   specified;  Bran   t.   Bnnyon,   9S   Fed.    971, 
ag  Qall  patent  for  Improvement  In  woven-wlre  mattresses,  not 
'ged. 
tonts. —  Todd,  In  the  field  of  washboards  made  of  ataeet  metal, 

rapping  anrfacea,  and  grooves  to  let  water  mn  off,  merely 
ed  a  new  form  to  accomplish  these  resnlts;  and  bis  patent 
not  cover  a  patent  which  Is  a  ralwtantJal  departnre  from  bis, 
9. 

proved  In  Strohridge  v.  L.  H.  Smltb,  etc.,  Co.,  46  Fed.  904, 
ng  Strobrldge  patent  for  coffee-mlllB.  not  Infringed. 


J.  9.  MO-448.  27  L.  «01,  GAGE  v.  HERRING. 

tents. —  Relssne,  with  same  description  as  original  patent,  bnt 

two  claims,  one  a  repetition  of  original  claim,  and  the  other 
t  combination  of  some  of  the  elements  only,  held.  Invalid  aa 
Fw  claim  and  valid  aa  to  other,  p.  64a. 

affirmed  in  Yale  Lock  Oo.  v.  Sargent,  117  D.  3.  553.  29  L.  960, 
Ct  948,  Leggett  v.  Standard  Oil  Co.,  14S  U.  S.  293,  37  U  741. 

Ot  904.  SchllUnger  v.  Greenway,  etc.,  Co.,  21  Blatchf.  890.  IT 

348,  Fetter  y.  Newball,  21  Blatchf.  448.  1?  Fed.  844.  Beay  v. 
lor,  22  Blatchf.  16,  IB  Fed.  810,  Dryfoos  v.  WIese,  22  Blatchf. 
9  Fed.  317.  OdeU  v.  Stont,  22  Fed.  168,  169,  Keed  v.  Chase,  25 

9S,  aod  Fox  V.  Perklna,  62  Fed.  207,  6  U.  a  App.  200.  Ap- 
Ml  to  Giant  Powder  Oo,  v.  Nitro  Powder  Co.,  10  8awy.  27,  29. 
ed.  B12,  SU,  on*  who,  throagh  mlataks,  anrrenders  patent  and 
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lBk«a  «  Told  KlMae,  !■  entitled  to  ft  relomie  of  aitgl 
Wooater  t.  Hanftr.  22  Blatcbf.  33B,  21  Ped.  OS,  boldti 
celmne  wu  lost  bj  iti&j;  Electric  Oas,  otc.,  Oo.  t.  1 
Bbttchf.  463.  21  Fed.  670.  boldlnc  reimne  Totd:  Hnbel 
Blatchf.  S7,  2S  Fed.  IS?,  boldlne  aecood  laane  to  be  an  n 
•DlarsemeDt,  and  Told;  Nat  Pomp,  etc.,  Co.  t.  Gnnnls. 
S18,  Bnatalnlng  claim  1b  retssoe,  repeating  claim  In  origli: 
T.  Bearla,  21  Fed.  406,  boldlng  snlt  may  be  malntalne 
part  of  reissue;  Western  Union  TeL  Co.  t.  Baltimore,  at 
SB  Fed.  34,  boldlnf  that  a  patent  cannot  lawfnllr  be  i 
the  mere  purpose  of  enlarglnc  a  dalm;  ITKar  *•  Stoi 
B19,  American,  etc.,  Kock-KoUlng  Go.  t.  Sheldon.  25  Fed. 
lar  Blrer  Co.  t.  Oopeland,  26  Fed.  707.  and  Jenklm  r. 
Fed.  400.  all  holding  void,  retssne  embradnK  broader  d 
tricat,  ete.,  Co.  t.  Jnllen,  etc,  Co.,  88  Fed.  ISd,  alloirln, 
stand,  oo  flling  of  disclaimer;  International,  etc.,  Lan 
Uanrer,  44  Fed.  622.  holding  relssne  Is  not  Inralld  b 
diTlslon  Is  Identical  wltb  the  original  patent;  Johnsto 
T.  American,  etc,  Co.,  48  Fed.  448,  holding  relssne 
•mission  did  not  enlarge  the  patent;  Cochran  r.  Zimi 
Fed.  803,  holding  htTaild,  relssne  enlarging  the  Inrenl 
T.  Ingalls.  124  N.  T.  lOS,  28  N.  E.  287,  holding  relssne  1 
as  to  the  excess:  mij  t.  Kinir.  158  U.  S.  374.  89  L.  102 
•75,  Oraver  t.  Weyhrich,  31  Fed.  608,  Hammerschlag  : 
Bancroft,  32  bed.  S88.  and  U'Oormlck.  etc.,  M&ch.  Oo.  < 
etc,  Oo.,  B8  Fed.  777,  without  special  application. 

7atant  for  combination  of  several  elements  Is  not  Ii 
using  lees  than  all  the  elements  of  the  combination,  p.  64 

Aivroved  in  Klnsd  t.  Lnttrell.  etc,  Co.,  67  Fed.  92 
App.  flK2,  reassuUng  rule;  Matthew's  v.  Iron  Clad  M 
Blatcbf.  432.  21  Fed.  648,  holding  there  was  no  Infringi 
kins  T.  Eaton.  40  Fed.  674,  holding  patent  not  Infringed  1 
where  rocking  was  prodnced  by  hand  Instead  of  a  rolU 
Putnam,  45  Fed.  206,  holding  patent  not  Infringed  1 
hSTing  one  Instead  of  two  Jets;  Hoe  t.  Kahler,  2S  Blat 
Fed.  281,  arguendo. 

Patentee  mnst  specify  particularly  what  be  dalms 
and  if  he  claims  a  comblnatlou  of  certain  elementa,  no  < 
can  be  declared  immaterial,  p.  648. 

Approved  in  Fay  r.  Cordeeman.  109  D.  8.  421,  27  L.  { 
245,  holding  there  was  no  infringement;  Sargent  t.  HU 
Oo.,  114  U.  S.  86,  29  L.  76.  9  8.  Gt.  1034,  holding  claim  n< 
by  a  structure  In  which  combination  lock  has  not  a  rev 
Electric  Signal  Co.  ▼.  Hall  Sign  Go.,  114  n.  S.  88,  29  L. 
Vnt,  holding  derlea  dlspenalng  with  insulated  sections  el 
Mt  an  iBfrlngeDMBt:  BnwB  T.  Davis,  U«  D.  &  24S,  » 
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TL  386.  boldlnc  p&Unt  Dot  Infrlnrcd  wb«ra  hnman  hand  wai 
itirated  for  the  le*u;  Tale  Lock  Co.  t.  Sargent,  117  U.  B.  378, 
L.  002,  6  8.  Ct  934,  holding  featnre  of  TarTlns  eccentrlctty  tn 
rollers,  la  &n  essential  part  of  the  Inventloni  Watson  r.  Clncln- 

Bj-.,  132  U.  S.  166.  33  L.  297.  10  S.  Ct  46,  holding  Watson 
•Dt  for  Improvement  Id  grain  cars.  Invalid:  Wright  v.  Yoengllng, 
U.  S.  B2.  30  L.  66.  15  S.  Ot  3,  holding  derlce  dlepenslng  with 
esseotlal  featnre  does  not  Infringe  patent;  HQI  v.  Sawyer,  24 
[chf.  433,  31  Fed.  284.  comflnlng  patentee  ttrlctly  to  the  com- 
mon deacrtbed;  Page,  etc..  Fence  Oo.  t.  Land,  49  Fed.  941, 
Ung  that  there  waa  an  Infringement;  Orlffitb  t.  Sbaw,  89  Fedi. 

conflnlng  patent  for  comblDallos  strictly  to  tbe  specific  com* 
ktlon  as  described;  Norton  r.  JenseD,  90  Fed.  422,  61  U.  S.  App. 

conOning  patent  sraoted  os  amended  application,  strictly  to 
rorements  specified. 

atent. —  R«moTaI  of  meal  from  Boor  by  mannol  labor,  held  not 
Minlvalent  for  tbe  automatic  conveyor,  tn  Deuchfleld  pateDt  tor 
Ing  meal  between  mlllstoaes  and  bolts,  and  hence,  defendant's 
iblnatlon  not  an  Infringement,  p.  648. 

pproved  Id  Pomcrook  v.  Root,  12T  D.  S.  181.  82  L.  09.  8  S.  Ct 
),  holding  there  was  no  equivalent  for  tbe  loDgltadiDal  groove, 

DO  Infringement. 
[Iscellaneons.— Cited  Id  Tofitlff  v.  TopUff,  145  U.  S.  160,  86  L. 

12  S.  Ct.  830,  as  lastaace  of  reissue  belnc  held  InvaUd,  after  a 
ly  of  fourteen  yeara. 


V.  8.  WB-flBS,  27  L.  578.  SLAWSON  r.  GRAND  BTREBT  R.  R. 
atant. —  It  Is  duty  of  court  to  dismiss  bill  for  Infringement,  If 
er»-patent  are  void,  because  device  described  Is  not  patentable, 
>ther  the  defense  be  made  or  not,  p.  flS2. 

eafllrmed  Id  Richards  r.  Chase,  etc,  Co..  15S  U.  S.  301,  89  L. 
,  IS  8.  Ct  882,  Heady  v.  Miner's  Iron  Works.  127  n.  B.  375,  3S 
!00.  8  B.  Ct  1278.  and  May  v.  Junean  County,  137  U.  S.  411.  34 
30. 11  B.  Ct  103.  Approved  Id  Mabn  v.  Harwood,  112  U.  8.  SS8.  28 
J6T,  5  8.  Ct  177.  holding  conclnslveDees  of  declslou  of  commls- 
ter  of  patent  was  attacked  If  device  Is  not  patentable;  Nlcodemns 
'rmaXtr,  19  Fed.  262,  holding  patent  for  comblDatlon.  void  for  lack 
sovelty;  KaolatTPf.  etc.,  Oo.  v.  Hoke,  30  Fed.  446,  and  West  r. 
i,  88  Fed.  47,  ■nstalnlDK  demnrrer  where  court  from  its  common 
wledre,  can  see  tbat  patent  Is  void:  Blessing  v.  Trageser,  etc.. 
rka.  84  Fed.  754,  bolding  demnrrer  for  non^ia ten  lability,  appai^ 
opoD  the  face  of  the  ftatent  sbonid  not  be  allowed,  nnleas 
re  Is  BO  doubt;  Bricklll  v.  Hartford,  S7  Ted.  217,  allowtDg  defeod- 
,  In  snlt  for  lofrlngement  to  maintain  a  special  plea  of  lack  of 
tntloD,  bcrtdea  the  gMieral  issue.     See  89  Am.  Dee.  AM,  noto^ 
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P&tenL—  Placing,  In  the  ordlnaiT  tere-box  na«d  «■  atr 
•t  a  glass  panel,  opposite  to  tbe  glass  panel  next  to  tlie  A 
passengers  can  eee  the  Interior  of  the  box.  Is  not  Inrentioi 

Approred  In  Antlsdel  t.  Ohlcogo,  etc»  Cabinet  Go^  89  J 
80  n.  8.  App.  681.  holding  patent  (or  hotel  cabinet  Told  foi 
iDventlon. 

patent  for  lighting  Interior  of  fare4>ox  In  street  car,  at  1 
means  of  headUcht  and  a  reflector,  held  void  tor  want  of  t 
p.  654. 

Patonts. —  It  was  never  object  of  patent  laws  to  grant  a  i 
for  ever;  trifling  device,  which  would  natnially  occor  to  ai 
mechanic.  In  the  ordinary  process  of  manufacture,  p.  069 

Reafllrmed  In  Tale  Lock  Oo.  v.  Greenleaf,  117  TI.  S.  S| 
B63,  6  S.  Ct  84a  Approved  In  King  v.  Gallnn.  100  D.  &  1 
871,  3  S.  Ot  87,  holding  product  of  an  old  process,  appllt 
materiaJa  is  not  patentable;  Stephenson  v.  Brooklyn  R. 
D.  S.  ice,  29  L.  ai,  6  S.  Ct  780,  holding  Improvement  In  a 
devices  for  street  cars,  could  not  be  called  Invention;  Bnrt  ' 
133  U.  a.  858,  SS  L.  661.  10  S.  Ot  397.  holding  comblnatlt 
devices,  without  producing  any  new  mode  of  operation.  Is  n 
tlon;  TopllS  V.  ToplUr.  Itt  D.  a.  163.  36  L.  661.  12  8.  Gt  E 
log  TopllIE  patent  for  Improvement  In  connecting  carriage 
was  valid;  Bradley,  etc.,  Co.  v.  Parker  Co..  17  Fed.  241. 
to  grant  Injunction  pendente  lite,  when  validity  of  patent  I 
been  Jadlclally  determined,  and  Is  in  doubt;  Leonard  v.  I 
Fed.  814,  holding  Improvemimt  In  refrigerators  void  for 
novelty;  PlUey  t.  Uttlefleld.  etc.  Oo.,  80  Fed.  436.  b<ddl 
could  be  no  Invention  In  replacing  small  register  by  a  U 
Landesmann  v.  Jonaason,  32  Fed.  691,  holding  Improve 
cloaks  was  not  patentable;  NaL,  etc.,  Rooflng  Oo.  v.  Gar 
Fed.  660,  holding  plalntltTs  shingle  was  not  an  Invention: 
CO  City,  etc..  Works.  41  Fed.  7B0.  admitting  evidence 
prior  state  ot  art;  OampbeU  v.  Bailey.  46  Fed.  666,  bold 
blnatlon  of  known  elements,  pertonnlng  same  functions, 
dnclng  no  new  result,  Is  not  patentable;  PhllUps  r.  Del 
U.  S.  60S.  28  L.  584.  4  a  Ot.  583,  Thompson  v.  Bolssdler. 
12,  ao  L.  80,  6  S.  Ot.  1048,  Pomace  Holder  Oo.  r.  Fergi 
U.  8.  338,  30  L.  406,  7  S.  Ot  384.  and  Gilbert  v.  8t  Panl. 
60  Fed.  211.  all  holding  claim  void  for  want  of  novelty;  E 
Excelsior,  etc.,  Co.,  61  Fed.  964,  27  U.  3.  App.  IS,  conflnli 
to  the  construction  described;  Front  Rank,  etc.,  Oo.  t. 
Iron,  etc.,  Co.,  68  Fed.  997,  holding  that  Improvements  t 
are  not  patentable;  Boot  v.  Sontag,  47  Fed.  SIO,  and  Sai 
Donaldson.  68  Fed.  624,  32  n.  8.  App.  712,  both  holdlni 
patent  for  valve-reeeatlng  tool  void  for  wuit  of  Invention; 
White  Mfg.  Co.,  89  Fed.  SOI,  holding  Pease  patent  for  wo 
nets  void  for  lack  of  Invention. 
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ittntttSahta  In  Hm  t.   KftUer,  28  BUti^.  SaS,  S6   Ved.  STT, 

nc  tkat  clainf  lonr  Inrolved  iBTMitlon. 

Idene*. —  In   salt    for   patrat   Infringement,   coorta   wlU   tak« 

lal  notice  of  fact  that  derlcea  (dmllar  to  one  In  laane  Bre  old. 

the  DM  of  reOectora  In  street  car  fare-boxea,  p.  064. 
iproTcd  In  Ufrowaki,  etc..  Co.  t.  American,  etc..  Co.,  H  Fed. 

taking   Jodlclal    notice   of    Don-patental)llltT    of    target   trap; 

on,  etc.,   Co.   T.    Schlochtmeyer.   89   Fed.   $9B,   taUnf  Judicial 

e  of  prior  arc. 

mngDlHlied  in  Henderaon   t.  Tompkins,  t)0  Fed.  761,  holding 

.  nil)  rarely  Interpose  Its  Judicial  notice  to  tbe  extent  of  Sndlng 

;murrer  against  tbe  allegations  of  the  blll- 

Kdlaseoua —  ated  In  Swift  t.  Jenks,  19  Fed.  MS,  generally. 

J.  a  853-671,  27  L.  520.  UNITED  8TATBS  V.  BBITTON. 
lictmant  sgalnst  president  of  natlwi&l  bank,  alleging  tbst  tain 
;  meant  to  deceive  agent  appointed  to  examine  affairs  of  banh, 
made  In  a  book  In  use  by  the  association  In  traosactlnK  Its 
leaa,  and  known  as  "  proBt  and  loss,  namber  six,"  It  safflcteDt 
tut  averment  that  false  entry  was  made  In  an  account  of,  and 
e  due  course  of  boslneas  of  the  bank,  p.  S82. 
affirmed  In  United  SUtea  t.  Potter.  M  Fed.  99,  100.  ApproTeC 
alted  States  t.  Kelsey.  42  Fed.  SST,  holding  defective.  Indict- 
not  charging  thai  offense  against  Section  law  was  eominltted 
Ingly. 

Uctment  and  Information. —  When  falee  entries,  which  preal- 
of  bank  Is  charged  with  making,  are  set  forth  In  tbe  connta 
•xplalned  by  pleader,  so  as  to  be  Intelligible  to  skilled  account- 
It  Is  sufficient,  p.  088. 

proved  In  United  States  v.  French,  57  Fed.  S8B,  887,  880.  and 
•a  states  V.  Potter,  58  Fed.  96,  holding  omission  of  dollar  and 
sigaa  In  the  recital  of  the  alleged  false  entries.  Is  ImmaterUd, 
B  reporta  are  aet  out  by  their  tenor  In  the  Indictment. 

Uotmeat  and  information. —  Counts  setting  forth  false  entries 
mk  officer,  are  not  argumentative  and  repugnant,  because  they 
It  allege  that  Interest  was  dae  from  the  Individuals  named  In 
ilse  entries.  The  falsity  of  the  entry  consists  In  the  fact  that 
y  which  the  entries  declared  had  been  received  on  account  of 
sat  dna,  had  not  been  received  on  that  or  any  other  account, 
L 

prvTsd  m  DnitM  SUtea  r.  Potter.  60  Fed.  101,  100,  holding 
■llagiDC  that  falsa  anbrlea  Indicated  that  a 
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IJudlctmcKt  uid  iBfomuitloiu —  Gov 
presldeot  for  naldni  falae  entries,  i 
ther  wer«  nude,  an  isent  to  exBn 
pointed,  p.  661. 

ludiobnent  and  tafoiButfoB. — Co 
of  statnte,  charge  averj  element  oi 
statute  wltb  sufficient  certatntr.  and 
wbat  he  Is  called  oa  to  defend,  are  s 

Beaflbmed  lo  Cannon  t.  United  8' 
e  a.  Ot  280,  PoBnds  T.  UBlted  State 
United  States  t.  WUbob,  28  Fed.  28! 
Fed.  114,  and  State  t.  Nlcholla,  BO  I 
proTod  1b  United  States  t.  Seaman,  i 
ment  should  have  charged  an  attemi 
!■  CongreAa;  United  States  v.  Davis, 
dlctment  under  {  8892,  K.  S.,  tbousb 
contained  oothlng  of  ralne;  United 
holdliiK  aTennent  In  general  langnaKt 
United  States  t.  Bernolds,  48  Fed.  21 
that  defendant  was  tastrumeDtal  li 
tiaim,  to  be  enfflclent;  United  State 
United  States  t.  Adier,  49  Fed.  73) 
B.  8.,  Indtctment  cbarfln(  that  defe 
to  obtain  a  pension,  and  {resented 
Ib  re  Qreene,  52  Fed.   Ill,   holding 
monopolies,  an  Indictment  following  the  language  of  tl 
woDld  be  Insnfflclent;  In  re  Benson,  G6  Fed.  971,  holding 
cient  to  charge  conspiracy  against  United  States.  In  ge 
gnage  of  R.  S.,  I  B440;  United  States  t.  Dwyer,  SO  Fed 
United  States  t.  Jewett,  84  Fed.  14B,  both  holding  Indleb 
clent;  Gardes  v.  United  States,  87  Fed.  ITS,  where  conn 
connected  transactions,  tbelr  Joinder  Is  proper;  United 
Vigil,  7  N.  Mez.  aoi,  34  Pac.  631,  holding  Indictments  urn 
B.  8.,  need  only  allege  the  dnty  of  Section  offlesf.  Its  an 
and  the  Intentional  refusal  to  perform  It 

DlstlDgaished  in  United  StatM  t.  Potter,  Gd  Fed.  93,  I 
dlctment  charging  directors  with  making  false  eotriea  ii 
to  contraller,  caimot  be  sustained  under  |  S209,  R.  8. 

'ffw"^^f  and  hanking. —  To  constitute  the  offense  of  m 
application  of  national  hank's  fonds  nnder  B.  S.,  |  B20S,  t 
be  a  convenkin  to  defendant's  own  use,  or  the  use  eS  aoc 
of  moners  of  association,  p.  668. 

Reaffirmed  In  Claassen  t.  United  States,  I^  U.  B.  148, 
13  a  Gt  170.  ApproT«d  in  United  States  v.  Northway, 
832.  ao  L.  665,  7  8.  Ot  BSS,  it  Is  not  necessary  to  alleg 
moneys   misapplied   hsd   been   prertously   Intrusted   to  i 
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a  T.  TMted  States,  1C3  0.  &  SST,  EB4,  88  L.  832,  SBS,  U  B.  OL 
KS  (aee  dissenting  opinion  In  IBS  tJ.  8.  SBB,  600,  S8  L.  83«,  M 
.  Ml,  942),  holdlns  coant,  charging  prisoner  wJti  nnlawftiDy 
[ring  tlM  deUrery  to  himself  of  fnnda  at  a  national  bank  of 
1  be  wu  a  dlrect«r,  sufficient;  Batchelor  t.  United  States,  IBS 

eS,  89  L.  47*,  IB  S.  Ct.  447,  holding  indictment  did  not  svffl- 
3  set  forth  the  mlsappltcatton;  Coffin  t.  United  States,  IH 

449,  39  L.  490,  IS  S.  Gt  401.  holdisg  that  Indictment  clearly 
I  the  mlaapi^lcatlon  of  the  money;  Dnlted  SUtes  t.  Fish,  24 
fiSS,  holding  officer  of  bank,  making  false  credits  In  favor  of 
rm,  Wolatea  the  statnte;  United  States  t  Waruer,  26  Fed.  filO, 
Kg  Indictment  against  one  for  aiding  and  abetting  director  in 
>plylng  funds  of  bank,  must  state  facts  showing  mlsappUca- 
by  director;  United  States  t.  Atkinson,  S4  Fed.  317.  holding 
tmenta  against  employees  of  poat-offlce  for  embezzlement,  need 
nege  a  frandnlent  tatent;  Dow  t.  United  States,  82  Fed.  006, 
.  S.  App.  612,  boldlDg  tt  waa  necessary  to  abnr  bank  was 
T»d  of  benellt  of  the  funds. 
oks  and  banking. —  Oonnts  chargtsg  that  f)resldent  of  nattonaJ 

paid  Its  money  for  fta  own  atock,  which  he  held  In  tmst  for 
issodatloa  and  same  was  not  vnrchaaed  to  prerent  loss  on 
tetrt,  does  not  describe  an  offense  nnder  |  5209,  B.  8.,  p.  686. 
ifllnned  in  United  States  v.  BHtton,  108  U.  8.  193,  2T  L.  TOS. 
Ot.  saa.  ApproTad  In  United  SUtea  t.  Britten,  108  U.  8.  206, 
E7  L.  700,  3  Sl  CL  S3S,  holding  that  procuring  by  directors  of 
oal  bank  of  a  declaration  of  a  dividend,  when  there  are  na 
roflts.  Is  not  a  wUfnl  misappropriation;  United  States  t.  Koch, 
•A.  87S,  holding  Indictment  for  charging  an  Illegal  fae  for  olv 
ig  a  pension,  need  not  state  how  the  accoaad  was  tautramental; 
d  States  t.  Bno,  S6  V^.  219,  holding  Indictment  bad  for  a 
«  to  allege  facta  which  made  sneh  payment  nnlawfnl;  United 
■  T.  Benaon.  70  r«d.  D9S,  44  U.  8.  App.  219,  holding  Indict 

■utDdeDt.  thongb  ft  failed  to  show  bow  acts  charged  wooM 
to  effeet  the  frandnlent  object 

Uctment  and  Information. —  Under  R.  S.,  |  52O0,  connta  charg- 
presldent  of  national  bank  with  wlUfnlly  misapplying  Its 
ya.  by  bnylng  certain  abarea  of  Hs  stock,  with  Intent  to  tn- 
and  defraud  the  association  and  others,  and  not  denying  that 
purchase  was  necessary  to  prerent  loss  upon  a  debt  previously 
acted  In  good  faith.  Is  Insufficient,  p.  070. 
ifflrmed  In  United  States  t.  Potter,  Sfl  Fed.  Oa 
Uetasent  nnder  |  D200,  B.  S..  should  charge  that  accused  was 
dent  of  a  national  bank  doing  bnslness,  that  ha  made  a  falsa 
'  IB  described  t>ook,  which  was  made  with  Intent  to  Injure  or 
.ad  the  asBodatloB,  or  to  deceive  any  agent,  deaeriUng  hUa, 
Intad  ts  examine  Ita  aflalra,  p.  662. 
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BcAfflrmed  In  United  States  t.  Nortbirar.  lao  IT.  B.  I 
666.  7  8.  OL  S84.  Approved  Id  United  Stetw  t.  Hvsblt 
40,  ftnd  Peten  t.  Didted  Btatea,  M  Fed.  UZ.  all  holOIni  I 
soffldent;  Cochran,  etc.  t.  United  States,  Uf7  U.  &  2Se, 
K  S.  Ot  63X,  uvnendo. 

HtsccUaneoDs. —  Qtad  fenMaUj  In   United  States  ▼. 
OB  Fed.  640. 

107  U.  S.  671-676.  27  L.  RS4.  UNITBD  8TATB8  T.  OXJKl 

BtmkB  and  banking. —  Prtor  to  act  of  18S1,  notaiiei 
the  Beveml  Statea.  had  no  anthorltr  to  admtnlater  to  < 
national  banking  awoclstlons,  tta  oatb  regnlred  bj  |  SI 
p.  676. 

ApproTed  In  United  States  t.  Hall,  131  U.  a  58.  M,  8 
B.  Ot.  664,  holding  no  statnte  authorizes  notaries  pnbQc  i 
ter  oath  to  a  deputy  enrreyor  of  tbe  United  States,  In 
the  manner  In  which  he  fulfilled  contract  for  snrreTlns 

Bsnka  and  banUnK. —  Indictment  against  national  ba 
under  |  EiS82,  for  a  wlUfuUj  false  statement,  Terified  b] 
administered  by  a  notary  public  of  a  State,  prior  to  ac 
cannot  be  sustained,  p>  676. 

Approved  In  United  States  t.  Hadlson,  10  Sawy.  Ut 
138,  tinpportlnir  perjury  for  oath,  under  tlmber^ultnre  i 
before  officer  anthorfwd  by  State:  United  Btatea  r.  Bou 
840.  boldlnx  Indictment  snfficlent  to  aapport  a  charge  o 
United  States  t.  Howard,  87  Fed.  667.  668,  holding  p«^ 
not  b«  predicated  on  swam  statements,  not  required  by  la 
States  V.  Hanloa,  44  Fed.  800,  801.  holding  peijory  cam 
signed  npon  an  affldavlt,  made  before  a  notary  by  perso 
port  of  claim  to  preference  to  purchase  coal  lands;  Unl 
T.  Bedgood.  4B  Fed.  B6,  holding  charge  of  perjury  cannol 
eated  ivon  an  oath  not  administered  by  one  with  aathort 
States  T.  Garcelon,  S2  Fed.  613,  holding  charge  of  perjnry 
be  predicated  npon  an  oath  administered  by  Circuit  Com 
stoner.  In  State  where  Justice  of  peace  cannot  sdmlnlstei 
oatb;  People  t.  Howard,  111  Oal.  6D8.  44  Fac.  843,  hoi 
plaint  for  perjnry,  charging  the  making  of  a  fklse  oath 
tnal  complaint,  but  falling  to  aver  auch  complaint  cl 
offense  of  which  the  court  bad  Jnnsdtctlon.  is  bed.  Si 
Dec.  400,  note. 


Ban^  and  bonking.— While  |  5201.   B.  &,   proUblb 
bank  from  ma  king  a  loan  npon  Ita  own  stock,  it  Imposes  i 
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wbea  the  eontmct  baa  been  executed,  seenrltr  nld,  and  pi» 
'a  applied  to  debt  the  courts  will  not  Interfere,  p.  678. 
MiBimed  In  Weber  t.  ^kane  Nat.  Bank,  04  Fed.  211,  29  U.  8. 
.  97,  and  Wallace  t.  Hood,  89  Fed.  14.  Approred  in  OlttzeBs' 
e  Bank  r.  Hawklna,  71  Fed.  371.  84  U.  &  App  423,  addlnf  aa 
purchase  of  atock  waa  merely  the  ezerclae  of  a  power  for  an 
ithorized  purpose,  defense  of  ultra  vires  was  not  available: 
mpeon  t.  St  Nlcholaa  Nat  Bant,  146  D.  8.  248.  2B1,  36  L.  960, 

13  &  Ct  68.  69,  affirming  113  N.  Y.  334,  21  N.  B.  59.  holding 
JicaUon  of  cbeck  without  an  equivalent  amount  of  money  on 
lait,  created  a  valid  debt  thongb  in  violation  of  national  bank- 
act;  WaMen  Nat.  Bank  v.  Birch,  130  N.  T.  227,  29  N.  B.  128, 
^  R  A.  21S,  holdlnf  violation  of  |  GQOl,  B.  8.,  cottld  only  be 
d  by  United  States;  Price  v.  Whitney.  28  Fed.  296,  armotdo. 

n.  B.  678-891,  27  L.  M2,  BHGANABA  CO.  v.  OHICAOO. 

nunerce.—  Ghlcafo  river  and  lt>  branches,  lying  wholly  wtttilm 
e  of  Ulloola,  are  navigable  waters  of  the  United  States,  over 
A  ConsresB,  under  its  commercial  power,  may  exerdae  contnri 
le  extent  ueceMaiy  to  protect,  preserve,  and  tnqirove  ttielr  tree 
gatlon,  pL  688. 

>|m>ved  In  ITnlted  States  v.  Noitli  Bloomfleld,  etc.,  Co..  63  Fed. 
hddlm  statute  waa  a  sufficient  aesumptton  of  national  Jurla- 
on,  so  aa  to  five  Federal  courts  jurisdiction  of  snit  to  enjola 
«lt  of  mining  debris;  United  States  v.  North  Bloomfleld,  etc., 
81  Fed.  248,  holding  Congress  has  absolute  power  over  Daytgable 
n;  BloomfleM.  etc..  Uln.  Oo.  v.  United  States,  88  Fed.  670,  DS 
I  App.  8%,  Qoldlng  Congress  had  power  to  regulate  hydianlle 
ac:  Leovy  ▼■  United  States,  92  Fed.  XO,  holding  State  cannot 
i  np  navigable  waters  without  the  consent  of  the  United  States. 

oBBterce, —  Until  Congress  acts  on  the  subject  the  power  of  the 
B  over  brldgea  across  its  oavlgable  streams  Is  plenary:  bence, 
ago  ordinance  dosing  drawbridges  on  the  Ohlcago  river,  at 
■Id  boars  of  th»  day,  Is  valid  In  absence  of  congresslona]  action, 
B. 

iafflrmed  In  Miller  v.  Mayor,  109  U.  8.  89S,  27  L.  976,  8  8.  Ct 
Cardwell  v.  Bridge  Co..  113  U.  S.  208,  28  L.  961,  S  B.  Ot  42S. 
amette  Iron,  etc^  Co.  v.  Hatch,  12S  U.  8.  6,  9,  14,  81  L.  681. 
S34.  8  a  Ct  818.  815,  818.  Aasante  v.  Charleston,  etc.,  Co.. 
'ed.  366,  Heah  v.  Newport  etc..  B.  Co.,  50  Fed.  20.  Stockton  v. 
ell.  29  Fla.  4fi,  47.  DO,  10  So.  693,  694,  696.  15  L.  R.  A.  47,  48 
uid  Oommlaslonen  v.  Bosrd  of  Public  Works,  89  Ohio  St  684. 
roved  In  Transportation  Oo.  v.  Parkersbnrg,  107  U.  S.  70C,  27  L. 
I  8.  Ot  748,  holding  regulation  ot  wharves.  In  the  absence  ot 
legMatloa.  belongs  to  States  where  situated;  Uorgaa 
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T.  LottUuB,  U8U.  8.406,  80L.242,«8.Ot  U19,  opholdlii 
antliM  tawa  of  Lonlafana;  Onacblta  Fscket  Co.  t.  Aiken,  U 
447.  W  L.  UTS,  7  S.  Ot  909,  apholdlng  munlctiMl  ordlnonc 
ntes  of  wharfage;  Le(a;  t.  Hardin,  135  U.  8.  120,  S4  L.  13 
OL  ess,  boldlas  State  statute  forblddlos  sale  of  Intoxlcatlnf 
la  Told  aa  applied  to  sale  by  Importer  In  original  packagea; 
gahela  NaT.  Oo.  t.  United  States.  148  U.  8.  833,  37  L.  470,  1 
S29,  holding  company  coold  recover  from  ITnlted  State* 
taking  of  Its  franchlBe  to  take  tolls;  Covington,  etc.,  Bridgi 
Kentnckr.  IM  U.  a  211,  38  L.  966,  14  S.  Ot.  10S9,  taolding 
State  act  tmng  toUa  on  bridge  between  two  Btatea;  Golf,  t 
T.  Hefley,  IBS  B.  S.  104.  89  L.  912.  16  8.  OL  804,  boldln 
statute  regnlating  charges  of  Tallroad,  In  conflict  with  act 
gresB,  la  not  applicable  to  goods  coming  from  other  State 
Terk,  etc..  By.  t.  New  York,  166  U.  S.  831,  41  L.  8S4.  17  8. 
nidioldlng  SUte  statute  regulating  the  ateam-heatlnc  of  pi 
cars;  Lake  Shore,  etc.,  B7-  ▼■  Ohio,  178  U.  S.  298,  19  8. 
npholdlng  State  statute  requiring  a  certain  nnmber  ot  b 
atop  at  rlUage  of  a  certain  sise;  United  States  t.  Uo  Gran 
Co.,  174  V.  8.  708,  19  S.  Ct  77G,  holding  State  has  power  tc 
the  appropriation  of  flowing  waters;  Cardwell  t.  Americi 
Bridge  Co.,  9  SawT.  663,  19  Fed.  562,  querj,  whether  co) 
navigable  rivers  of  California  Is  with  the  State;  LontovU 
B.  R.  T.  Commission  of  Tennessee,  19  Fed.  712,  holding 
Btate  statute  to  regrulate  rates  on  roads  from  one  State 
othw;  hidgerton  v.  Mayor,  27  Fed.  233,  holding  dtj  was  h 
use  ordinary  diligence  to  prevent  Injury  to  vessels  going 
the  draw;  Union,  etc.,  Oo.  v.  Chicago,  89  Fed.  723,  refudni 
Join  public  Improvement  by  city;  United  States  v.  Keoki 
Bridge  Co.,  45  Fed.  180,  holdhig  bridge  built  In  accordan 
an  act  of  Congress,  cannot  be  removed  by  secretary  of  wa 
act  of  1888;  The  Oltj  of  Norwalk,  BB  Fed.  106.  enforcing  In  ai 
a  remedy  given  bj  State  statute;  United  States  v.  BelUngbi 
Co.,  SI  Fed.  SSI,  48  U.  S.  Av^  449,  to  bring  obstractlonB 
gable  waters  within  a  State,  within  cognisance  of  Federal 
there  must  be  a  Federal  statute;  Ounn  v.  White,  etc,  Blacl 
S7  Alt.  3S,  88  Am.  St.  Rep.  226.  20  B.  W.  S92.  18  L.  R.  A.  21 
Ing  bond  given  to  foreign  corporation  by  Its  agent,  canno 
fectad  by  State  statute  prohibiting  foreign  coritoratlonB  to 
ness,  except  on  certain  conditions;  Greenwood  v.  Westport,  < 
677,  68  Fed.  S2G,  holding  It  was  duty  of  town  to  appoint  i 
to  take  charge  ot  public  drawbridge:  Greenwood  v.  West 
Fed.  669,  holding  town,  having  assumed  control  of  the  dra' 
not  dalm-lta  act  was  ultra  vlree:  Harmon  v.  City.  110  III. 
Am.  Rep.  702.  upholding  city  ordinance  prahlbldng  dense 
UcCartney  v.  Chicago,  etc,  B.  R.,  112  m.  834  (see  dissenting 
la  113  IlL  OSS),  npholdMg  rights  of  dty  to  anthorise  ral 
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'vet  brUs«  WTOM  ft  DftTlgable  Btnun;  Humms  ▼.  OUcftgn 
.  B.4U,8TL.SS8,UB.OtSl%uid  Humon  t.  Ottr,  140  HL 
8  N.  B.  T39,  both  holding  Inralld,  State  Ileeiue  on  boats  and 
a;  8tat«  t.  Pulber,  43  Etm.  247,  22  Fac.  1024,  7  L.  B.  A.  18T, 
u.  boldlns  Ilqnon  Imported  and  aold  In  original  pacfeagea,  an 
!t  to  State  Uqnor  law;  dlaaentlnK  opinion  In  Wabaah.  «tc., 
.  nilnola,  118  n.  S.  5S3.  30  li.  KS,  T  &  Ot.  Ifl.  majority  holding 
d,  &tat«  atatnte  penaltilnK  mOroad  accepting  the  Bome,  or  « 
tr  aoin  (or  any  distance  than  It  does  for  a  longv  distance; 
Ma  T.  Chicago,  eta,  By„  125  U.  B.  B22,  31  L.  720,  8  8.  Ot  713, 
Itr  holding  tnralld.  State  statnte  forbidding  common  carrier* 
ng  IntoxlcatiDf  Uqnors  Into  the  State;  State  r.  St  Louis,  145 
8e,4eS.W.  Wl,42L.R.A.ias,  arguendo.  Bee  58  Am.  SL 
»4.note. 

tlngnlshed  In  Cardwell  t.  American,  ete^  Bridge  Co..  9  Sawy. 
eD,  670,  19  Fed.  S65,  560,  SOT,  query,  whether  control  of  navl- 

rirers  In  California  is  with  the  State. 

ta. — Ordinance  of  1787,  limiting  the  power*  of  Dllnoli  aa  a 

>ry,  ceased  to  haT*  any  operadre  force,  except  aa  adopted  by 

Aar  dte  became  a  Stat^  p.  esa 

Mrmad  In  Hamilton  t.  Tlcksbnrg,  etc.  R.  B.,  119  U.  8.  S84, 

sett,  T  8.  Ot  208,  Hnee  v.  Olover.  lift  U.  S.  548,  W  L  489.  7 

S14.  Banda  t.  llanlstea,  etc.  Imp.  Go.,  138  U.  8.  290,  SI  L. 

S.  CL  no.  People  t.  Thompson,  IfiS  m  41S,  40  N.  B.  818.  and 
T.  Diet  Board,  etc,  76  Wis.  20T,  20  Am.  Bt  Beit.  SS,  44  N.  W. 

L.  B.  A.  840.  Approred  In  Gardwell  t.  Bridge  Co..  118  V.  S. 
12,  28  L.  960.  901,  B  8.  Ot  424,  426,  420,  holding  provlBloii  In 
iMittiiif  OalUomta,  does  not  deprive  that  State  of  poww  to 
riae  erectJon  of  bridge*  over  naTlgaMe  waters;  Ward  t.  Baee 
I,  108  U.  S.  613.  41  L.  247.  10  B.  Ot  1079,  holding  treaty  with 
IS  dM  not  anthortce  them  to  hnnt  in  State  In  violation  of  Its 

WaUamet,  etc.  Co.  v.  Hatch.  9  Sawy.  0S7,  19  Fed.  8S6,  It 
I  that  fonrth  clanae  of  ordinance  of  1787,  concerning  navigable 
■  ot  the  oortbweet  territory  was  not  saperseded  by  the 
.ttoB  of  8Utea;  SUte  v.  Oanntngbom,  81  Wis.  Bll,  61  N.  W. 
8  U  B.  A.  tfn,  regarding  ordinance  of  1TS7  la  constming  thri 
Itnllon. 

inMKM. —  Power  of  United  BtatM  to  r^nlat*  conunerce,  in- 
I  the  control  of  waters  of  the  United  States,  navigable  in  tact 
r  OS  neeeaaary  to  ttman  their  free  navigation,  when  by  them- 
I  or  tbelr  connection  with  other  waters  they  form  a  condnoooa 
isl  fttr  oooiaiarce  among  the  Btatea,  or  with  fM«lgn  eountrlea, 

JBnned  In  Orond,  ate^  By.  ▼.  Baekus,  40  Fed.  S14,  Bliea  ▼. 
art,  etc.  B.  Co^  M  Fed.  tL    Approved  la  WaUamet,  ete..  0*. 
T<&  X— 84 
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imV.H. «ai-7U  Notes  on  U.  8.  Baporta. 

T.  SMtOi,  9  8a«rr.  flSO,  IS  Fed.  Sfil.  holdins  Wttllam«t  : 
■Bble  waits  ol  United  States;  Oudwell  t.  American. 
Oo..  9  Saw7.  066,  1&  Fed.  661.  qnerj,  whether  control 
rlrera  of  Oallforola  Is  with  the  State;  Decker  t.  BalUii 
Oo^  BO  Fed.  726.  holding  Congresa  can  authorlae  prirati 
to  coDBtnict  bridge  acroaa  naTlgable  watera  within  a 
88  Am.  St.  Rep.  Z8S.  note. 
Oommerce. —  States  have  right  to  determine  necese 
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Notes  OB  U.  8.  B^ortB.  Vn U.S. 891-7 

rtm.—  Ordinmnce  of  dty  of  Parkenboif  Impoctnc  whuftco 
sela  recelvlnx  or  discharging  freight,  kt  anchor  or  la  front 
wharf  belonilns  to  the  eUj,  did  not  Intend  to  bnitoH  » 
on  vessel  for  enterinc  the  port  or  lying  at  anchor,  p.  699. 

amce. —  Wharfage  Is  a  charge  Xty  wa;  of  rent  made  by  the 
lor  use  thereof:  a  duty  of  tonnage  Is  a  tax  on  the  prlTllege 
>rtng  a  port,  or  loading  or  lying  In  a  port,  and  can  only  be 
d  by  the  United  States,  p.  689. 

wed  Is  Onachita,  etc.,  Co.  t.  Alkeu,  4  Woods,  210,  Id  Fed. 
iboldlng  ordinance  reqnirtng  reMels  to  pay  for  nse  of  wharf; 
lUanca,  D6  Fed.  610,  holding  wharfage  did  not  accme  where 
htp  was  at  repairer's  wharf;  Sweeney  t.  OtU,  ST  La.  Ann. 
2,  opholdlng  wharfage  dues. 

T&ga  at  all  public  wharves  mnnt  be  reasonable,  bat  this  mla 
t  aiwly  to  private  wharvee,  p.  699. 

Qved  In  The  Wm.  H.  Brlnefleld.  SB  Fed.  21S,  boldlog  retMl 
ifring  to  adjoli^ng  wharf,  liable  to  same  for  wharfage, 
nerce. —  Mode    of    rating    wharfage.    wheUiar   according   to 
capadty  of  vessel,  or  otherwise,  has  nothing  to  do  with  Its 
a]    nature,    and    cannot    transform    it    Into    tonnage    dnty, 

OTCd  In  Bnse  *.  aover,  119  U.  a  G60,  80  L.  490,  7  B.  Ot.  SIT. 
F  State  coold  collect  reasonable  tolls  from  veasele  nslng  the 
U  Improvements  In  river;  Ouachita  Packet  Co.  v.  Aiken,  121 
48,  449,  30  L.  9T8,  7  8.  CL  909.  910,  upholding  ordinance  for 
.ge  to  be  measured  by  tonnage  of  Tessels;  Stiver  v.  ToUn,  28 
IT,  holding  owners  of  veeed  mnnlng  Into  port  of  New  Orleans 
■fnse  to  pay  excesslTe  wharfage;  Dice  v.  Doyd.  88  Fed.  068, 
r  Maryland  law  exacting  license  fee  of  $3  per  ton,  for  every 
dredging  for  oysters,  l>  not  a  tonnage  tax. 
rree  —  Comnum  law. —  Reasonableneas  of  wharfage  U  to  be 
ihed  by  the  local  law;  In  this  caae  the  common  law  of  Wert 
a.    Federal  courts  do  not  enforce  the  common  law.  In  mn- 

DUkttors  In  the  SUtes,  becaose  It  la  the  Federal  law,  b«t 
»  It  Is  the  law  of  the  SUte,  p.  TOO. 

ored  In  Ouachita  Packet  Oo.  v.  Aiken,  121  U.  8.  4B0.  80  L. 
8.  OL  010,  opholdlng  ordinance  fixing  rates  of  wharfage: 
la  T.  United  States,  m  U.  8.  S90.  10  8.  Ot.  4T,  holding  bnsl- 
'  Kanasa  City  Llve-Stoek  Exdiange  was  not  Interstate  com- 

Oatton  V.  Chicago,  etc.,  Ry.,  9D  Iowa,  1S3,  OS  N.  W  S06, 
B.  A.  B68,  holding  commoa  law  not  part  of  national  Jorla- 

ES. 

nanOb — Inaction  of  Congreaa  on  tntentate  commerce.  Is 
cut  ta  a  dodsratloa  that  It  shall  be  free  sad  nBtrammelled. 
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BeaOnaed  In  Brown  t.  Houston,  114  U.  B.  S3I,  20  1 
(Jt  1008. 

WlutrvM,  altliongt)  aids  and  conrenlenceB  of  com  men 
IB  their  nature,  and,  In  the  absence  Ot  congreaAlonal 
mar  be  properlr  regulated  bj  States  wliere  ritnat«d.  p  1 

Beaffirmed  In  WlUamette,  etc.,  Oa  t.  Hatcb,  125  V. 
032,  6  S.  Ot  61D,  and  Gulf  Colorado,  etc.,  Br.  T.  Dwyer, ; 
16  Am.  St   Rep.  829,  12  a  W.   1002,  Tin*'""      • 
Gloucester,  etc.,  Co.  t.  Pennsylvania,  11' 
Ot  83S,  bolding  freedom  of  transportatli 
cfaargea  otber  tbau  tboM  hj  way  of  con 
erty  employed:  Morgan  v.  Louisiana,  111 
Gt  1119,  upholding  auarantlne  laws  of  '. 
cago,  etc.,  EleTator  Co..  IIS  V.  S.  400,  30 
State  statute  could  give  lien  on  tug  f< 
personam  In  admiralty;  Ouachita  Paclct 
447,  30  L.  »77,  7  S.  Ct  909.  upholding 
ratea  of  wharfage;  Philadelphia  S.  8.  Co. 
346,  80  L.  12Ce,  7  8.  Ct  1125,  holding  in 
receipts  of  a  steamslilp  company  engagi 
Western  Union  TeL  Co,  t.  Pendleton,  1 
a.  Ot  112S,  holding  Invalid,  State  statnti 
panlee  to  deliver  dispatches  to  person  w 
l-eisy  V.  Hardin,  136  U.  8.  120,  34  L.  136 
Ing  opinion  In  136  >D.  S.  148,  34  L.  140,  1 
statute  forbidding  sale  of  Intoxicating  U> 
sale  by  importer  in  original  packages; 
United  Statu,  148  U.  8.  883,  37  L.  470, 
pony  could  recover  from  United  States 
chlae  to  take  tolls;  Covington,  etc.,  Brldj 
S.  211,  88  L.  96S,  14  S.  Ct  1089,  holdli 
tolls  on  bridge  between  two  States;  Gnlf 
ley,  158  U.  S.  ICM,  89  L.  912,  IS  &  Ct 
regulating  charges  of  railroad.  In  confllt 
not  applicable  to  goods  coming  from  otbe^  u»«>,i,,  u»v.u 
States,  171  U.  8.  OM,  IS  S.  Ot  46,  holding  business  of  I 
IJve-Stock  Bxcbange  was  not  Interstate  commerce;  On 
Co.  V.  Aiken,  4  Woods,  212,  16  Ped.  863,  894,  holding 
rigbt  to  regnlate  wharfage;  l^e  City  of  Normik  rr  it 
forcing  in  admiralty  a  remedy  given  by  State 
V.  Hopkins,  82  Fed.  540,  holding  that  defend 
Interstate  commerce;  Hannon  v.  Chicago,  140 
holding  Invalid,  State  Uceoee  on  boats  and  t< 
ruff,  etc..  Coacb  Co.,  114  Ind.  IBS,  15  N.  B.  810 
levy  tax  upon  earnings  of  a  sleeping-car  i 
Abbott  118  Ind.  341,  21  N.  E.  29,  holding  mi 
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Louisiana  t.  Jumel.  lOT  O.  &  Tll-TIt 

«awntl>l«  roles  for  the  rsgnlatloa  of  interstate  ferries;  State 
Iker.  43  Ka.i.  247,  22  Pac.  1024,  7  L.  R.  A.  187,  and  a.,  boldiui; 
n  imported  kuA  sold  In  orlKlnal  packaeea  are  subject  to  State 
r  law;  Burrows  v.  Delta  Transp.  Oo.,  106  Mlcb.  604.  04  N.  W. 
!9  L.  B.  A.  472,  nphcridlng  law  compeUins  steam  vessels  to 
le  flre-screena;  Lnmberrille,  etc..  Co.  t.  AseessotB.  5S  N.  J.  L. 
»  AH.  713,  2S  L.  B.  A.  137,  npboldlng  license  tax,  tbougb  in> 
tally  atfecting  a  corporation  engaged  In  Interstate  commerce; 
II  T.  CampbeU,  108  Mo.  BfiC,  17  S.  W.  888,  and  Nixon  t.  Keid, 
3ak.  KI5.  «7  N.  W.  80.  S2  L.  R.  A.  320,  upboldlng  law  Krantlng 
licensee:  Keator  Lumber  Co.  v.  St  Crolz,  etc.,  Corp..  72  Wla  92, 
^.m.  Sl  Rep.  ace,  S57,  38  N.  W.  fi41.  boldlng  Btate  could  antbor- 
e  constmction  of  booms  on  navigable  river;  dissenting  opinions 
sbssh.  etc..  Ry.  v.  Illinois,  118  U.  S.  584.  30  L.  253,  7  S.  Gt.  IT. 
rltr  holding  Invalid,  State  statute  penalizing  railroad  accepting 
ime  or  a  greater  snm  for  any  distance  tban  it  does  for  a  longer 
]ce:  Mugter  v.  Kansas,  123  U.  8.  670.  31  L.  215.  8  S.  Ct  SOO, 
ritj  upholding  State  legislation  prohibiting  mannfactnre  of 
icntlng  ItguorB  wltbln  the  State  to  tie  there  sold;  Rhodes  v. 
.  170  U.  S.  428,  42  E..  1097.  18  S.  Ct.  070,  majority  holding  In- 
Iowa  law  forbidding  common  carrier  to  transport  lotozlcatlDg 
:^  into  that  State,  without  a  certlQcate;  Dnlted  States  v.  Debs, 
d.  742.  and  Indian  River,  etc.,  Co.  v.  East,  etc  Co.,  28  Pla.  468, 
n.  St  Rep.  272,  10  So.  492;  dlaaeDtiog  opinion  In  BIsenbach  t. 
eld,  2  Wash.  271.  282,  26  Pac.  549,  553.  12  Ll  R.  A.  647,  661. 
L,  arguendo.  See  47  Am.  St.  Rep.  538.  note, 
irts.—  Snit  will  not  He  In  Circuit  Court  for  relief  against  «[• 
int  wharfage,  because  not  a  case  arising  nnder  tbe  Federal 
ItntloD  or  laws,  even  thougb  It  be  aUeged  that  the  wharfage 
Intended  as  a  duty  of  tonnage,  since  the  alleged  Intent  Is  not 
rsable.  p.  707. 

proved  in  New  York  v.  Independent,  etc,  Co„  33  Fed.  808, 
ig  suit  respecting  right  ta  exclusive  ferry  prlvOegea,  not  i» 


[.  8.  711-769.  27  li.  448.  LOUISIANA  T.  JUMEL. 
.tss. —  Though  Louisiana  act  of  1874  provided  that  State  should 
IB  annual  tax  at  a  specified  rate,  which  Its  ofllcers  were  thereby 
irtaad  to  levy  and  collect, until  State  bonds  tnsned  thereunder 
paid,  yet  where  new  Constitution  of  1879  prohibited  their  pay- 
,  n  was  held  that  bondholders  were  powerless  and  mandamus 
1  BOt  Us  to  compel  State  treasurer  to  pay  same,  p.  722. 
proved  In  State  *.  Pickett  40  La.  Ann.  9,  21.  14  8o.  341.  346, 
If  act  of  1874  was  not  repealed  by  Constitution  of  1879. 
ta  cannot  bs  sued  wlthont  Its  consent,  p.  720, 
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Approved  In  CbrlstJaa  v.  Atlantle,  etc..  It.  H..  133  TT.  8. 
BBS.  10  8.  Ot  263,  dismissing  bill  becanse  Stste  wsa  an  Ind 
party  to  suit:  Hans  t.  Lonlslana,  1S4  U.  S.  10.  S3  L.  846 
605,  boldlDK  State  cannot  be  sued  in  Circuit  Oornt  upon 
tlon  that  case  arises  under  the  Constitution  and  laws  of  I 
States;  CatroU  v.  Alabama,  etc..  E.  Co..  60  Fed.  553,  w 
brings  suit,  a  croBH-t>IIl  may  be  Qled  against  her;  State  i 
40  La.  Ann.  858.  fi  So.  290,  holding  Judgment 
given  against  State  except  opon  prescribed 
Nleholls,  42  La.  Ann.  220,  7  So.  742,  holding  n 
against  register  of  land  office  Is  not  a  suit  aj 
T.  Gallard,  21  S.  C.  670,  wbere  State  has  pet 
sued  In  a  prescribed  mode,  partj  cannot  sne 
ceeding;  Hooston  t.  State,  96  Wis.  487,  74  N. 
*i,  holding  no  action  conld  be  maintained  a 
tuitions  acts  of  Its  officers. 

States. —  It  was  Intention  of  Louisiana,  by  act  of  187' 
Into  a  contract  witb  holders  of  bonds  Issued  tbereander,  t 
collect  an  annual  tax  for  payment  of  aald  bonda.  and  to  i 
promises  contracts  protected  by  tbe  ConBtltudon,  p.  720. 

Approved  in  dissenting  opinions  In  Pugb  t.  Moore,  el 
La.  Ann.  234.  241.  10  So.  718.  721.  and  Herwlg  t.  Rlchai 
44  La.  Ann.  708,  712.  11  So.  137,  138,  majority  holding 
liable  for  bonds  fraudulently  Issued  by  treasurer. 

State. —  Treasurer  of  a  State  holds  funds  as  ber  a^nt 
a  trustee;  hence,  suit  against  State  treasurer  for  Sta 
would  be,  in  effect,  a  suit  against  the  State  prohibited  t 
amendment,  p.  723. 

Approved  In  Cunningham  v.  Macoa,  etc..  B.  B..  lOS  IT. 
27  L.  995,  996,  8  S.  Ct.  209,  300  (see  dissenting  opinion  ii 
466,  27  L.  999.  3  3.  Ct.  615),  holding  Circuit  Oonrt  has  do  : 
of  foreclosure  suit  against  State  officers,  of  property  In 
of  State;  Hagood  t.  Southern,  117  CT.  8.  70,  29  h.  811,  6 
holding  suit  cannot  be  maintained  against  State  officer  v 
Is  the  real  party;  Pennoyer  v.  McConnaughy,  140  D.  3 
36B,  11  S.  Ct.  701,  holding  suit  to  restrain  land  eommlssi 
doing  acta  destructive  to  plalntitTs  rights,  and  unconstl 
not  one  against  the  State;  Beagan  v.  Farmers'  Loan,  et 
D.  S.  389.  38  L.  1020,  14  S.  Ct  1051,  holding  action  agali 
commiBsloners  for  Injury  due  to  prescribed  rates.  Is  not  e 
the  State:  Belknap  v.  Schlld.  101  U.  S.  18.  40  L.  602.  16 
holding  no  injunction  could  be  issued  to  control  nose 
treasury;  TIndal  v.  Wesley,  167  V.  S.  210,  42  L.  142.  17 
holding  action  to  obtain  property  in  custody  of  secretai 
was  not  one  against  State:  Hans  v.  Louisiana.  24  Fed. 
States  cannot  be  sued  without  their  consent;  Ferguson 
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LouJsiaoB  V.  Jomel.  UnU.  B.T1tA  , 

183.  3  L.  R-  A.  324,  and  n.,  boldlng  action  by  "  Bbore  lDai>ectcr" 
In  f&ct,  a  snlt  hj  State,  and  not  temoTable;  Imvtj  t.  Thomp 
S  a.  C.  420,  1  S.  B.  lU  (see  dissenting  opinion  In  »  S.  a  431, 

S.  B.  152).  holding  action  was  really  against  tbe  State,  and  not 
alnable;  Water-Power  Co.  v.  Electric  Co.,  43  8.  C.  168,  20  S. 
07.  dlamlssing  case,  alnce  State  was  an  Indispensable  party; 
r  V.  Ellerbe.  44  S.  C.  2C3.  234,  22  S.  B.  430,  holding  action  to 
,ln  treasurer  la  not  one  against  the  State:  dissenting  opinion  In 
nore.  etc.,  B.  Co.  t.  Allen,  IT  Fed.  176,  majority  compelling 
}r  to  receive  coupona  in  payment  of  taxiiB. 

tingulsbed  In  Polndexter  v.  Greenhow.  114  D.  8.  293.  20  L. 
I  S.  Ct.  916,  holding  action  against  officer  who,  in  enforcing  a 
law,  rcfosea  tender  of  coupons  for  tases,  is  not  a  suit  against 
tate;  Itolston  t.  UIbsouH  Fund  Commra.,  120  V.  8.  411,  30  L. 

8.  Ct  610,  where  anlt  waa  to  compel  State  officers  to  do  what 

statute  required;  Paraona  v.  Marye,  23  Fed.  119,  enforcing 
He  performance  of  State's  contract  to  receive  coupons  as  taxes; 
dent  of  Yale  College  t,  Sanger,  62  Fed.  iSl,  185,  holding  plaJn- 
lad  a  vested  right,  and  treasurer  could  be  enjoined  from  a 
tened  diversion  of  the  Income  under  an  unconatltntloual 
te. 

istlttitlanal  law. —  Gonrts  cannot.  In  a  mandamns  proceedlnu 
iicb  tbe  State  Is  not  and  cannot  be  made  a  party,  asanme  Itn 
itlva  anthority  and  supervise  offleiol  dntles  In  respect  to  thr 
collection,  and  disburEcment  of  a  tax  which  Constitution  p«» 
:  shonid  be  a  continuing  annual  tax  until  bonds  were  paid  In 
p.  727. 

prored  In  In  re  Ayera,  123  U.  S.  491,  31  L.  223,  8  8.  Ct  175  (see 
Dting  opinion  in  123  U.  S.  510,  31  L.  231.  8  3.  Ot.  185),  holding 
cannot  be  maintained  against  an  officer  of  tbe  State,  where 

is  the  real  party;  Christian  v.  Atlantic,  etc,  R.  B.,  133  D.  S. 
13  L.  503,  10  8.  Ct  264,  holding  State  1«  an  Indispensable  paiiy 
mreedfng  to  take  Its  property;  Mills  v.  Orccn,  87  Fed.  824, 
ng  action  to  restrain  supervisor  of  rcglstratloD  from  carrying 
I  certain  statute,  is  not  a  suit  against  the  State;  Western 
B  Tel.  Co.  T.  Henderwn,  63  Fed.  S98,  597,  holding  action  to 
ain  auditor  from  transmittiDg  valuations,  is  not  a  suit  against 
Kate;  State  t.  Jumel,  S8  La.  Ann.  340,  holding  courts  had  no 
llctlon  of  suit  for  siwclllc  performance  against  a  State;  Fecit 
ate.  127  N.  T.  375.  33  Am.  St  Sep.  739.  33  N.  B.  31&  holding 
nent  against  board  waa  not  conclusive  against  State;  Butler 
llerbe.  44  S.  C.  261.  22  S.  E.  429,  refusing  to  enjoin  payment 
iproprtationii  made  by  tbe  legislature. 

ningnlshed  In  Chicago,  etc.,  By.  v.  Dey.  35  Fed.  870.  1  t^  B.  A. 
tod  D .  holding  action  to  enjoin  railroad  commission  from 
Bg  Into  effect  a  achednle  of  rates,  is  not  a  suit  against  the  State: 
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>ole 


■KC.^^I-^Vi*  N>>u«  on 

Ki-Iriud  Onnm.  t.  Pensacol 

•(  miriMda  from  coUeetlDK  i 
Sate:  dlasmdng  opinion  tn  Bi 
MX  BttjAritT  boldlnc  actloii  t 
ms«Inst  the  State. 

Denied  b^  Field  and  HuUn. 
tn  In  re  Ayon.  123  D.  S.  SOO. 
V.  Soatbeni.  117  U.  8.  71,  29  L 

jtandunna. —  Holdera  of  b 
BMDdanini,  compel  executlTe  i 
their  several  duties  trader  the  1 

Reafflrmed  In  Hagood  ▼.  Son 
e  S.  CL  616,  616.  Approred  li 
30  L.  7«,  7  S.  Ct  63G,  holding 
tktn  bj  TeaaoTtl  from  fitate 
bonds  to  compel  city  trenmr 
Brte,  et<L,  R7.,  as  Fed.  8,  boli 
K  ault  of  a  dTlI  nature  so  aa 
Ind.  216,  22  Am.  St  Bq).  63S. 
holding  appropriation  made  bj 
nte,  remains  in  forces 

Btates. —  Where  the  law  pro 
cannot  control  It*  officers  In 
the  political  power,  In  tb^r  a 
p.  72& 

Approred  In  AntonI  ▼.  Greei 
108.  holding  conrta  can  only  ; 
It  has  chosen  to  give:  North  G 
83^  10  S.  Ot  611,  and  New  Y' 
232.  88  L.  892.  10  8.  Ot  612,  t 
him  tD  raise  a  tax,  was  an  ad 
m  Fed.  863.  25  U.  8.  App.  38 
voters  cenld  not  be  enjoined;  I 
710,  holding  Federal  conrt  coi 
eer  to  perform  «  ministerial  t 
eg  D.  S.  App.  430,  holding  act 
be  maintained:  State  v.  Lanl 
missing  suit  against  register 
Tex.  168,  3S  S.  W.  23,  refusing 
authorizing  land  commiselone: 
lands  earned. 

Dlstlngutsfaed  In  Ralkoad  ( 
F'a.  461,  462, 12  Am.  St.  Bep. 
holding  suit  to  restrain  rajlr 
penalty  la  not  one  against  the 
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■edUMog*. —  Cited  errooeoiulr  ta  State  t.  Ferguson,  49  La. 
1770.  as  Bol  1D16. 

P.  B.  78B-S12,  27  I..  468,  ANTONI  t.  GREENHOW. 
Batttnttoua  Uv.~  State  or  VlrginU,  la  lasolng  bonds  midcr 
If  isn,  vhlcb  prorlded  that  Interest  conpooi  attached  be  re- 
Ue  at  and  after  matnrltr  for  all  taxes,  debts,  does  and  do- 
Is  dne  the  State,  entered  Into  a  contract  with  all  persons  taking 
ioivoDB  to  so  receive  them,  and  an7  act  conflicting  Tlth  this 
met  k  ToId,  p.  770. 

•iBnaed  la  Polndexter  ▼.  Oreenhow,  114  V.  B.  278,  29  L.  ISS, 
OL  MM;  UcGaber  t.  Tlrglnla.  13S  U.  S.  068.  34  L.  306,  10  8. 
r74.  ud  McOnUongh  t.  Virginia,  172  V.  S.  IDS,  lue,  10  8.  Ct. 
laa.  ApiHVTed  In  Fearsan  t.  Great  Northern  H;.,  161  U.  8.  663, 
.  844.  1«  8.  Ot  700.  reviewing  eases  npoD  vested  rights;  Baltl- 
I,  atCq  R.  Oo.  V.  AUen,  17  Fed.  174.  holding  conpons  tendered 
;  Iw  received  for  taxes;  Virginia  Conpon  Cases,  25  Fed.  6^ 
enjoining  a  levy  of  taxea  after  a  tender  of  coupons;  OommoD- 
th  V.  McCnllongh.  00  Va.  611,  19  8.  B.  118.  holding  conponA 
'd  under  acts  of  IS71  and  1879,  to  be  void. 

ittngnlshed  In  Greenhow  v.  Tashon.  SI  Ta.  364,  holding  sGbo<A 
I  conld  not  be  p^d  Id  tax-receivable  conpons. 
Bstltatlonal  law. —  Where,  at  time  conpon  of  State  bond  wa» 
d,  there  was  a  remedy  by  mandamns  to  compel  tax  collector 
k«  eonpoD  In  payment  of  taxes,  for  which  a  suit  was  neceasary, 
the  pendency  of  salt  would  not  restrain  collector  from  collect- 
a  subsequent  law  requiring  that  taxes  be  paid  In  advance,  that 
ons  be  filed  la  Court  of  Appeals,  and  then  be  sent  to  local  court 
ave  their  geaolneness  and  recelvabillty  deDenalned,  does  not 
■ange  the  remedy  as  to  Impair  the  contract,  p.  780.  ,--. 

•fllnned  la  Hoore  v.  Oreenhow,  114  U.  8.  840,  20  Jj.  240.  B  S. 
02D,  and  Cbafflu  v.  Taylor,  116  U.  S.  C70,  29  L.  72S.  8  B.  Ot  Blfl: 
wed  hi  Polndexter  v.  Greenhow.  114  V.  S.  280.  29  L.  180.  B  S: 
W,  holding  remedy  to  recover  back  taxes,  paid  under  protest,. 
«  adequate:  Boyall  v.  Virginia,  116  U.  S.  578,  579,  29  L.  78R  738,. 
Ot.  B18.  BIS,  holding  aaMMment  condition  to  precedent  to  «^ 
ng  license  to  practice  law.  Is  tsx,  debt,  etc,  within  act  of  ISTt,- 
m  V.  Edmonds,  116  D.  S.  fi87,  20  L.  740,  6  S.  Ot  317,  allowing 
lamns  to  compel  officer  to  receive  coupons  and  deliver  same  to 
»  official  for  veriBcation;  Stewart  v.  Virginia,  117  U.  S.  614,  M 
oe.  6  S.  Ct  022,  holding  proceeding  for  verification  of  coupons 
It  a  suit  of  a  dvn  natnte  arising  under  the  Constitution  aad 
of  the  United  States;  McGahey  v.  Virginia,  13B  U.  S.  076,  CTP, 
SOB.  SIO.  10  &  Ct  977,  9TS.  holding  InvaUd.  statnts  requlrta^ 
n  tendering  coupons  for  tsxes  to  produce  bond:  York  v.  Texas, 
I.  a  21.  84  L.  60B,  11  8.  Ct  10,  upholding  State  sUtute  giving 
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■peclal  appear&ace  to  challen^  Jurisdiction  the  effect  Of  a 
appearance;  Ifexlcan,  etc,  Ry.  v.  PInkney,  149  U.  S.  204.  ST 
IS  S.  Ct  803,  holding  Texas  atatnte  giving  special  appear; 
cballence  Jarlsdictlon  th^  effect  of  a  general  appearance, 
binding  on  Federal  conrts;  McCullough  t.  Virginia,  172  IT. 
IS  8.  Ot  142,  bolding  owner's  rlgtat  to  pay  taxes  not  affec 
eanse  taxes  otber  than  those  In  question  were  reqnired  to 
In  money;  Baltimore,  etc..  B.  Co.  t.  Allen,  17  Fed.  176,  holdl 
GonpoDB  miut  be  received  for  taxes  (see  dlaaenUnK  opinio] 
Fed.  ISO,  183,  188);  Parsou  v.  Marye.  23  Fed.  115,  holdinc 
1882  took  away  right  to  verify  coupons  offered  for  taxes,  i 
taxpayer  without  a  remedy;  Savings,  etc..  Assn.  t.  Altnras 
Fed.  681,  bolding  act  dividing  county  did  not  impair  tbe  ob 
of  Its  bonds ;  Osbom  v.  Johnson,  etc.,  Co.,  90  Ala.  313,  IS  I 
holding  statute  requiring  ten  days'  notice  before  filing  d 
mechanic's  lien  applies  to  existing  contracts;  Day  v.  Madden, 
App.  400,  40  Pac.  1065,  holding  repeal  of  statute  allowing 
ment  Is  not  Invalid;  Watklns  v.  Glenn,  G6  Kan.  431,  40  P 
<8ee  dlBEwntlng  opinion  In  55  San.  444,  40  Pac.  323),  holding  i 
tlon  taws  did  not  a[^ly  to  existing  mortgages;  Beverly  v.  ] 
S5  Kan.  470,  40  Am.  SL  Rep.  261.  42  Pac.  726,  81  L.  R.  A.  76. 
!ng  redemption  laws;  Thomson  v.  Baker.  00  Tex.  168,  38  8. 
holding  law  glvlns  remedy  against  State  may  be  repealed 
monwealtb  v.  Jones,  82  Ta.  706,  1  8.  B.  89.  upholding  act  pi 
no  license  Bha.1  be  Issned  tmless  same  be  paid  In  advance  In 
Polndexter  t.  Greeohow.  84  Ta.  443,  444.  4  S.  B.  743,  744. 
taking  of  mtiadamns  Is  not  iDvalld,  If  applicant  has  any  oti 
quale  remeif;  Second,  etc..  Savings  Bank  v.  Schrauck.  07  V 
73  N.  W.  Sb  SO  L.  R.  A.  S76,  holding  void,  statute  which,  a< 
the  remedv  alone,  rabstantlally  Impairs  the  contract;  State 
Uam,  IS  br.ot.  00.  44  Pac.  306.  31  L.  R.  A.  723,  and  n.,  withi 
ticalar  application.  Cited  In  Moore  *.  Oreenhow,  114  U.  8. 
L.  240,  C  4.  Ct.  1020,  and  In  re  Ayers.  123  U.  8.  610,  31  L.  2 
OL  18S,  by  Field  and  Harlan,  JJ.,  adhering  to  their  dli 
oplnlonjx     See  79  Am.  Dec.  406.  and  46  Am.  Rep.  546;  notes. 

Disti"7ulshed  In  Polndextw  v.  Greenhow,  114  U.  S.  209 
IW.  6  «,  Ot  018,  and  Cbaffln  v.  Taylor,  lie  U.  3.  671.  29  L 
B.  Ct  WO,  both  holding  that,  notwithstanding  the  legisli 
1882,  ■■Iznre  of  property  after  tender  of  coupons  for  taxes  w 

Omrta  eo  nomine  were  not  recoverable  at  common  law,  i 
umallr  recnlated  by  statute,  p.  781. 

OltM  In  Collins  v.  State,  57  Ark.  212,  see  21  8.  W.  lOB,  o 
neccMary  appendage  of  Judgment  in  criminal  as  well  ■■  dn 

Btata. —  A  State  not  being  suable,  a  court  cannot  set  np  ti 
diction  over  the  officers  in  charge  of  the  public  moneys,  s 
control  them  as  agalnet  the  political  power  In  the  admini 
•f  State  OnaDces,  pp.  782,  783. 
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LpvroTed  In  Pennoyw  ▼.  MeGoim&iicliT,  140  V.  8.  10,  35  L.  SIX. 
S.  Gt  701,  boldlnc  BOlt  to  restzalD  land  commisslonera  from  dotnc 
■  TlolatlTft  of  plalntUTi  rights  and  nnconstltntlonal,  is  not  a  anlt 
iln«  the  State;  Beagan  t.  rannen*  Loan,  etc..  Co.,  154  U.  8. 
^  38  L.  1020.  14  8.  Ot  lOGl.  holding  acUon  against  railroad  com- 
nlon  by  one  Injured  by  tta  rates,  la  not  a  salt  against  the  State; 
■dal  T.  Wester.  1ST  U.  S.  219.  42  L.  142.  17  S.  CL  776.  holding 
ion  to  recover  propertr  In  cnstodr  of  secretary  of  State,  is  not 
nit  against  EuUe:  Chicago,  etc..  By.  t.  Dey,  8S  Fed.  870,  1  L.  R. 
747,  and  n.,  restraining  railroad  commission  from  enforcing  a 
edole  of  rates,  Is  not  a  sntt  against  the  State;  Mills  v.  Green. 
Fed.  624,  holding  action  to  restrain  snpervlBor  of  registration  from 
Tying  oat  an  uoconatltntional  law  la  not  a  suit  against  the  Statt^ 
stem  TTnlon  TeL  Co.  t.  Henderson,  63  F>ed.  Q97.  enjoining  an- 
tr  from  transmitting  valuattons  of  property  ie  not  a  snit  against 
SUte;  Whaley  t.  Galllard,  21  S.  C.  570.  holding  action  cannot 
maintained  against  officers  of  State  for  refusing  to  do  what  Its 
V  forbid:  dlMeottng  opinion  In  Baltimore,  etc.,  B.  Go.  ▼.  Allen, 
Ted.  176,  majority  enjoining  State  anttoritles  from  selling  prop- 
r  of  railroad. 

>lfltingnlshed  In  Polndexter  t.  Greenhow,  114  IT.  S.  293,  29  L.  194, 
.  OL  916.  holding  action  against  collector,  enforcing  a  void  law 
I  refoaing  to  recelTS  coupons  for  taxes,  la  not  a  suit  against  tbo 
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Tbe  Citations  in  the  foregoing  annotations  inalada  all  irian 
the  fbUowiiig  Beporta  and  all  preoedii^  tfaeni  in  Mch  State 


or  seruB;, 


F«d.Bep.  

..     M 

(«iMptfa>KS8) 

N.H. 

N.J.  Bq. 

S.  M.    

N.  Y. 

Or , 

Pi.  

...     SQ 

8.  D.   

Tenn 

T« , 

III 

...    181 

lad.  Ap.  

...     22 

T«.  Cr.   

K*M.Ap.  ...:. 

Ky 

...       7 

...  lot 

...     « 

Vt. 

V*.   

Wyo.   

Am.  Itop. 

Am.  St.  RepL  . . 
L  R.  A 

Mo.    

...ISO 

with  dnptioate  refenousM  to  the  Reporter  ByBtem  and  later 

cases,  indoding 

8iip.Ct. »     N.  B.  - u 
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THE   DEOISIOirs 


Sapreme  Court  of  the  United  States, 


OCTOBER  TERM,  1882. 


b  fta  Matttr  of  AUXNVHENTS  TO 
RULES  1  ASD  10. 
•m  iL  a.  BaioiWr^  e^M  1-4.) 
BuUa 


naocdiDfeaprtaitadiiDder  the  •upeorliloii  ta 
dNktddlUiicUileMtliBrefor.uia  n«ul>t- 


r.  iM^JutUet  Walta 
■UeD^m  baa  been  called  to  Uu  vnctice 
"*"       '  seodiuff 

eogj  ot  the  record,  wben  no  fach  copj 


U  preraO*  In  tbe  clerk's  office  of  seiu! 
;W  leeecds  to  tbeprlnteTtobeprinlAd, 
nlBK  tn  tbe  UDi  of  coeU  &  fee  for  one  n 
dpt  ea{7  of  tbe  record,  wben  no  facb 

ta  fovHtiKWloD  we  find  tbat  tbefttttmt 
tag  tbe  lees  of  tbe  derk  wu  peswd  in 
I  Am  under  tbb  MUute  a  Uble  of  feei 


feeewu 

ri,  manj  jean  efo, !»  or  nnder  tbe  di- 
nt tbe  ccKut,  wUcJi  bu  been  followed 
to  ctok  failbe  taucMloa  of  coets  ever  since. 
ptwMuu  wu  made,  bjr  rule  or  otherwise, 
Mfalta;  Um  noordi,  until  January  Term, 
L  Btforetbat  time,  tbe  practice  was,  as  we 
lormed.  for  tbe  court  to  uw  the  original 
-  and  tbe  clerk  made  two  manuscript  cop- 
fctOa  me  of  the  parties.  For  these  copies 
tomd  tbe  Mitio  according  to  the  eslab 
id  taUe  of  tet».  At  JaDoarj  Term,  1881, 
Anonn-Oencnl.  hi  behalf  of  tbe  United 
h«.  appded  to  the  court  tor  leave  to  take 
■■tlinal  record!  in  certain  casta  from  the 
k^oOoe  to  be  priaied;  at  tbe  same  time  re- 
tfag  that  be  bad  been  Informed  that  in  such 
bIi  twl  been  tbe  habit  of  the  dvk  to  charge 
Ifen  Oa^JiuMoMarahaU.  speaking  ror 
ttiued  "That  the  clerk  of  this  court 

B  ifji^ta  and  feea  of  olBce  (of  which  a 

■k  ftcofij  of  Ibe  record  was  one),  which 
MBI  was  not  dUpoaed  to  violate;  and  that 
pnreonld  not  witbdraw  the  records  with- 
lifbf  for  tbe  copies,  but  that  an;  amn^ 
■«lla  the  clerk  saw  proper  to  make  wniiid 
MiHUty  to  tbe  court."  Theoriginul  rec- 
Ik  Amb  caaea  were  afterwards  taken  to 
t^tm  asd  nrlnted,  and  Ibe  clerk  charged 
Vipaid  Aul  feea  for  one  manuscript  0007. 
■Bi  am  T«m  tbe  lint  Rule  for  printing 


the  records  was  adopted,  irtilcb  projUtA  tot 
the  taxation  ot  tbe  fees  for  one  manuscript  copy 
of  tbe  record  in  the  MD  of  coste.  Wben  thlt 
rule  was  promulgated,  the  court  condsted  of 
CM^  Jiftiee  Harshall  and  Attoeiaie  JwHeet 
Johnson,  Story,  Thompeon,  McLean  and  Bold- 
win.  Mr.  Jv*liet  Baldwin  dissented  on  Ibis 
provision  of  the  rule,  for  tbe  reason,  among 
others,  tliat  it  allowed  tbe  clerk  a  f ee  f «  a  copy 
whether  one  was  made  or  not. 

Under  the  rule  thus  adopted,  tbe  printlnK  of 
records  began,  and  from  Uie  nrat  the  origfoal 
leoords  were  sent  10  tbe  printer,  and  a  fee  for 
<Mie  manuscript  copy  was  charged  in  the  coats, 
when  in  fact  no  copies  were  made.  There  is 
abundant  evidence  tbat  at  tbe  outset  this  prac- 
tice was  directly  or  indirectly  approved  1^  tbe 
court  In  18S9  the  House  of  PepresenUtlves  in- 
structed tbe  Judidarv  Committee  to  "Inquire 
whatcoetsarecbarged  against  the  United  States 
for  ptinted  copies  of  records  of  suits  pending  In 
tbeBupreme  Court  which  have  been  printed  at 
the  expense  of  tbe  United  States,  *  *  ■  and 


the  progress  of  their  Inqidries,  and  p .  _ 

thetnselvesfuUy  of  tbe  mode  of  doing  the  busl- 
neae  and  of  tbe  compensation  therefor. 

In  1699  tbe  Rules  were  revised  by  Chi^Jut- 
Hea  Taney  under  tbe  direction  of  tbecourt.and 
theproviGlon  for  printing  tbe  records  was  put 
into  tbe  form  in  which  It  now  appean  Id  pai»- 
graphsS,  8,  4aDd0of  KulelO.  Weareodvised 
that,  prior  to  tbe  death  of  ChitfJv»liet  Taney, 
no  manuscript  coptea  of  tbe  record!  were  ever 
made,  and  that  the  fee  for  onecopy  was  always 
charf;ed  in  the  coats.    Since  tlie  death  of  Onef 


JutHce  Taiu?  copies  have  ia  some  cases  been 
made.  The  present  clerk  bos  followed  the  prac- 
tice of  his  pKdec 


has  been  for  more  llion  fifty  years,  and  that' at 
the  beg^ning  It  received  the  approval  of  tbe 
court.  No  one  now  on  tbe  bencn  ever  beard  of 
any  complaint,  or  of  any  application  for  a  re- 
laxation of  costs,  on  account  of  what  was  done, 
until  late  in  the  last  Term,  wben  a  motion  for 
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re-taxatlon  waa  made  tn  the  caM  of  Jama 
OimpMI  rSXn..  788]. 

There  &  ao  apparent  conflict  between  the 
Itulcs  Rnd  the  practice  nnder  tliem  which  ought 

not  to  eilBt.    It  Is  also  evident  that  what 

fifty  yean  ago  no  more  than  a  Kasonable  c 
pensatloD  for  the  important  aervlcee  of  the  clerk 
is  now,  under  the  operatiun  of  the  Rules  aa  then 
construed  and  the  practice  then  Inaugurated, 
larger  than  it  ought  to  be.  To  prevent  mlsun- 
derstandlnga  in  Uie  future  and  to  reduce  the  ex- 
penses of  litiganto  without  doing  injunice  to 
tlie  clerk,  it  la  ordered: 

I.  That  the  second  clause  of  Rule  1  be  amend- 
ed BO  that  It  will  read  as  follows: 

The  clerk  shall  not  permit  any  original  record 
or  paper  to  be  taken  f.oin  the  courtroom,  or 
fromtbeofflce,  withoutanorderfrom  the  court; 
but  recoods  on  appeals  and  writs  of  error,  ex- 
clusive of  origIiia)i»pen  sent  up  therewitb.may 
be  taken  to  a  printer  to  be  printed,  under  the  re- 
quirements of  Rule  10. 

n.  That  paragraphs  8, 4,  Band  6  of  Rule  10, 
be  rescinded,  and  the  following  adopted  In  lieu 
thereof: 

8.  The  clerk  Shan  take  to  the  printer  the  orii 
Insl  record  in  the  office,  except  In  cases  prohil 
itedbj  themlee.  When  the  original  cannot  be 
token,  be  shall  famish  the  printer  with  a  mar 
uBCript  copy.  He  shall  mperviae  the  prlntini 
and  see  dut  the  printed  copy  iBproperly Indexei 
He  shall  take  care  of  and  distribute  the  printed 
copies  to  the  Judgee,  the  reporter,  and  tae  par- 
ties, from  time  to  time,  as  required. 

4.  In  case*  when  a  manuscript  ooot  of  the 
record  is  not  furnished  the  printer,  the  fee  of 
the  clerk  for  his  service  under  tl)e  US';  t^ecedlog 
paraOTaph  shall  be  one  half  the  rales  now  at- 
Jowaa  I^  law  for  making  a  manuscript  copj, 
and  that  shall  be  charged  to  the  par^  brinsing 
the  cause  into  court,  nmew  the  court  shall  other- 
wise direct.  Whai  a  manuscript  copy  Is  re- 
qpired  to  be  made,  full  feea  for  a  copy  may  be 
charaed,  but  nothing  In  addition  for  the  other 
eerv&es  required. 

5.  Inallcases,  the  clerk  shall  deliver  a  copy  of 
the  printed  record  to  each  party  without  extra 
charge.  In  cases  of  dlsmlnal,  revetsal,  or  af- 
firmance, with  costs,  the  fee  allowed  In  the  last 
paragratdi  shall  be  taxed  against  the  par^ 
against  whom  the  coats  are  giveiL  In  cases  of 
dismissal  for  want  of  Jurisdiction,  such  fees 
shall  be  taxed  against  the  party  bringing  the 
cause  into  court,  unless  the  court  ahul  other- 
wise direct 

Tnieoopr-   Teet! 

James  H.  HoKeoncv,  caerk,  Sap.  Oonit,  U.  B. 


UATTHEW  r.  JOHNSON,  Exr.  etc,  bt  al., 
AppU., 

STEPHENSON  WATERS,  Admr.,  etc. 

(Bee  B.  C  Beporter'i  ad.,  t,  U 

Seourftn  on  appeal. 

A  motloo  for  addltlmial  BomirltT  on  a  ftqwrsodeai 
bond  wlU  be  dented.  In  a  suit  wbrae  no  penonal  de- 
en*  tor  maneT  can  be  stTeo.  andtbe  idnnunBtanosi 
<d  Uie  jMurliaa  nave  not  dmiaed  dnee  the  seourltr 

*"  [No.  2W.] 

eto 


le  controveiiy 
ibe  updlee  in 
s  mfficient  in 


BuhmilM  OeL  9,  1881.    DteUtd  Oct.  16, 1881. 


Mr.  L^tffJtu&M  Waits  deliT«Fed  the  t^lu' 
ion  of  the  court: 

Thit  moliait  it  denied.  It  dnes  not  appeal 
from  the  motion  papers  that  tlicdecieeappealed 
from  is  collecUlile  under  ordinary  cxecuLion. 
The  fair  inference  from  the  statements  in  the 
papers  is,  that  the  suit  waa  instituted  to  aubjecl 
the  lands  in  dispute  to  the  payment  of  a  debt, 
and  that  no  peraonal  decree  for  money  cair  *" 
given  against  the  appellants.  Thecontrove 
seems  to  be  as  to  the  right*  of  the  u — "- 
the  lands.  The  present  bond  la  mf 
amount  to  protect  him  against  loss  pending  the 
suit  from  sales  for  laiee  if  he  avails  bimadf  ol 
the  remedies  by  redemption  and  aubrogntiOD 
which  tbe  law  affords.  At  any  rate  the  cficum- 
stances  of  the  parties  do  not  appear  to  hart 
changed  in  this  particular  since  the  security  ww 
taken  origlnallv. 
True  copy,   "fet : 

James  H.  UoKenDcr,  Clerk,  Sup.  Oourt,  D..S 


CRAira;  IRON  COJJPAKT,  Ftff.  in  Err.. 
AMOS  HOAGLAND  kt  ai. 


(See  8.  C.,  Beporter^  ed..  It  U 
MMon  to  ditntiM. 


to  strike  out  asricumenta  ol 
0  the  cauaea,  deQled.wliere  (be 
printed  and  tbeasslsnmeatoi 


Xotionatod 
oMon  txdow, 

and  toadvanooi 

have  not  been  printed 

In  the  brief  for  tbedi 

of  irhloh  this  ootirt  baa  it 


ta.issa. 

FERRORtothe  SupremeCoort  Of  the  8tau 
of  New  SeoKj. 
On  motions  todismias,  to  afBrm,  tostriboal 
aadKntDent  of  errors,  and  to  advance. 

Mr.  Thao.  Uttlai  for  defendanti  in  cna^ 
In  support  of  motions. 
Mt.  3.  O.  Bhlprnfcn,  for  plalntifiB  t&  oro^ 

Jlfr.  Chi^JuiHet  Wftlt«  deUverod  the  q 
ion  of  the  court: 

These  are  writs  of  error  to  tbe  Sapram  C 
of  New  Jersey,  and  them-'— —  "-  " 


hyCOOJj^IC 


BlOKLOW  T.  Abkbs. 


10-U 


m&St  b«aum,  u  b  cUImed,  no  federal  < 

tk»  li  faiTDlTed.    Tlie  locoidi  have  not   

\tiiMi,  and  on  theae  motions  we  can  look  0QI7 
to  ttM  itat«meiiti  of  counsel  aa  they  appear  ta 
tbe  Mefi.  Tbe  aariffiuDent  of  errors  has  been 
pcinlad  In  the  brief  ror  tbe  defendants,  and  the 
Mooad  and  fifth  aulgnments  clearljr  Dreseni 
qoeMkoa  of  w  hlch  we  have  Jurisdiction.  W  hetb- 
B  tbe  eiTOre  (has  assigned  appear  iu  the  rec- 
«rdi  wc  cannot  on  these  motiona,  as  they  an 
DOW  peeMnl«d,  finally  determine,  but  in  the  ab- 
■ence  «f  any  dtowing  to  the  contrary,  we  wiU 
fnranie  they  do.  Tbe  motions  to  dismiss  must, 
iberefine,  be  ovemiled. 

Tbe  questions  involved  are  not  of  a  cbamcter 
thai  we  are  inclined  to  consider  on  a  motion  to 
(Sim,  enedally  before  the  record  Is  primed. 

It  wDl  M  time  enon^  to  consider  tbe  objec- 
tloBi  to  the  M«fgnn>ent  of  eiroia  when  the  cases 
toot  on  for  hearing. 

Tbe  motions  to  advance  tbe  cases  cumot  be 
pasted  npcM)  the  showing  made. 

AH  tt«  nwtfmfarc,  eonteqv^nlig,  denied, 

Tnweopr.   Tost  _ 

James  B.  MoKmier,  Clark,  Sup.  Court,  D.  8. 


OTIS  BIGELOW,  A]^, 

e. 
QEOROE  A.  ARHEa 

(8m  B.  CL,  Beporter^  e<L,  10-11.) 

Bpte^  peifermanet,  vitn  dtereed. 

AkaoiWh.  under  the  SUtuts  of  Fraads,  tbe  mem- 
inJuB  ateneJ  br  both  partJee  Is  notnilBcleot  to 
^wen  a  bUI  (or  epedBc  perromiaiioe  of  a  oon- 
oact,  MC  wb«a  tbe  term*  ot  tin  oontraot  bare 
ri—  iilhisaHii  cdearirertablbbedbrttaeevldenoe, 
Md  itar*  baa  been  full  performanoa  br  jrialDtUt 
Bd  —*-*--"-'  |»rt  MAonnance  br  defeodant, 
VStffa  pwCaenanaeinll  be  decreed. 

[No.  41.1 
Jfywrf  Oet  as,  1881.    Dteided  JVee.  0, 188S. 

from  the  Sup 
trkt  o(  Columbia. 

ThebOl  in  Ibis  case  was  filed  in  the  Supreme 
Cum  tt  the  IHMrict  of  ColnmUa,  holdlofl:  an 
mpitf  eonrt  for  said  District  by  the  appellee, 
to  eonpel  the  spedflc  perfonnance  of  a  certain 
sgfeemml  for  the  conveyance  of  land. 

The  beating  and  a  subeequent  rehearing  of 
iha  CMC  reMilted  in  the  entry  of  a  decree  dls- 
■taring  the  bOL  Tlie  complainant  having  ap- 
P«M  to  the  coort  below  In  General  Term,  ^ 


A  f  tntber  statement  of  the  case  appears  tn 
Ihe  optnton  of  tbe  court 
Jfr.  8.  8.  H— fcto.  for  appellant: 
**  Cnkaa  the  esaential  terms  of  the  sale  can  be 
MWttalned  from  tbe  writing  itself,  or  by  refer- 
wee  la  It  to  something  else,  the  writing  la  not 
a  wmHanre  with  the  statule;  and  II  the  agree- 
■ant  be  thna  defective  It  cannot  be  supplied  by 
panl  pnof,  for  that  woold  at  once  introduce 
al  tt«  alncUafs  which  tbe  statute  was  in- 


".""*.  Wbsj  Si  ■dlejwi*  nets  or  •umOTunfiMt 
IMC.*.    ' 


tended  lo  prevent,"  says  this  conrt.  In  WilUamt 
V.  Morri*.  96  U.  8.,«6  (XXIV„  862). 

Firit  Bip.  Oft.  V.  Mgdma,  IB  Wend.,  28:  Bai- 
Uy  V.  Ogdtnt,  3  Johns.,  419;  Bind*  v.  Whitt- 
h<ni*e,  7  East,  570;  Morton  v.  Dtana,  18  Met, 
885;  Brodie  v.  St.  Pavl,  1  Ves.,  Jr.,  826;Blockf. 
Sales,  49-fi6;  Datdiy.  ShUldt,  26  Wend.,  S41; 
Wrio''t  V.  Wetkt,  35  N.  T.,  15a. 

The  writing  must  so  desoibe  the  land  that  it 
can  be  IdentiHed. 

Browne,  SUt.  Frauds,  8d  ed.,  40Q,  sec.  885, 
and  authorities  died;  Fiiffvtoiv.Staner.SSPa., 
411:  Hotel Y.Bickman,  20  Pb.,180;  Oh.  ofAOtent 
V.  Parrovi,  7  Rich,  Bq.  (S,  C),  878;  Orafton  v. 
Oammingi,  99  U.  S.,  100  (XXV.,  806);  Barn/ 
T.  Coomie,  IPet.,  6*0. 

Part  performance  wO)  not  Justify  the  intro- 
duction of  parol  proof  to  support  a  defective 
writing. 

Bogddl  V.  DrumTOOTuJ.  11  East,  IIS;  CUnan 
V.  Gooke,  1  Sch.  A  L.,  23. 

In  this  District  It  is  not  neceesary  lo  plead 
tbe  Statute  of  Frauds,  unless  the  answer  aumita 
the  agreement 

Arte  V.  Grvee,  81  Hd.,  470:  Winn  v.  Albert, 
2  Hd.Ch.  48-168;  mivv.  IFUCifv,  1  H-ft  G.. 
268.  -,  ,  . 

Mr.  O.  H.  Armmm,  for  wpellee: 

As  to  the  admissibility  of  parol  evidence,  see 
Waterman,  sec  288;  Sorry  v.  Coombe,  1  Pet., 
65^  658;  Wiliiamt  v.  Morri$,  «6  U.  S.,  444 
(ZXIV.,  860);  JTaads  v.  Parker,  115  Mass.,  41S. 

Part  performance  ot  parol  agreement  to  con- 
vey; CaldtetU  V.  OatrituUm,  »  Pet,  86. 

''  A  party,  by  actively  affirming  a  contract 
or  purcnase  *  *  *  is  estopped  thereafter  lo 
deny  li^  force  and  eftect" 

Kg.  Eetop.,  511,  dtine  Smith  r.  Sheeleg,  19 
Wall,  808  (79  U.  8.,  Sx.,  480);  Morrit  j. 

ma.  41  Ala.,  no. 

Jfr.  ChUff  Jtutief  WMlt«  delivered  the  opin- 
ion of  tbe  court: 

The  evidence  in  this  case  eHtabliahes  to  our 
entire  satisfaction  tbe  following  facts: 

On  the  22d  of  November,  1876,  the  parties  to 
this  suit  made  and  signed  the  following  memo- 
randum in  pencO: 

"November  22d,  1878. 

I  propose  to  give  my  house  on  8th  Street,  sub- 
ject to  12,000,  lor  one  hooseon  Delaware  Av». 
nue,  and  one  form  in  F^rfaz  Co.,  Ta.,  and 
'12A  cash.  Geo.  Annea. 

Accepted:  Otis  BIgelow." 

Bo  Ih  parties  fully  underMood  at  tbe  time  that 
the  property  Tcferred  to  wo*  that  described  In  tbe 
''"'  and  that  an  exchange  waa  to  be  mode  on 
erms  staled  In  the  memorandnm.  As  the 
wife  of  BIgelow  was  absent,  the  contract  en- 
tered Into  could  not  be  consummated  by  on  in- 
terchange of  deeds  until  her  return,  which  was 
not  expected  until  some  time  in  January  follow- 


ao  on  the  94th  ot  November,  two  days  after  tbe 
memorandimi  was  signed,  be  and  his  wife  ex- 
ecuted a  deed.  In  accordance  with  the  terms  of 
the  contract  conveying  the  bouse  and  tot  on 
'"-^Ui  Street  to  Hgdow.  This  deed  Annea 
to  Bigelow  and  asked  for  $400  on  account 
of  the  money  be  waa  to  have,  offering  lo  deliver 


BIgelow       [11 J 
-^  took 
Ml 

,y  Google 


Sdfbbiix  Coubt  or  tbb  Ukitbd  Btath. 


Oct.  Tehi, 


tb*  dawl,  igreelas,  bowever,  on  the  nqueat  of 
Armea,  not  to  bare  ibe  deed  recorded  until  the 
contract  wu  oUierwise  performed,  Notwith- 
■tipdlng  this  agreement  be  did  have  it  recorded 
at  once.  At  tbe  same  time  wltb  the  deliveir  of 
the  deed,  Armea  put  Bfgelow  in  poeaeaion  of 
the  propotf,  and  thus  fuU7  executed  the  con- 
tract on  h&  part  Blgelow  afterwards  pidd 
Armea  tl06  more  on  the  caab  payment  be  waa 
to  make,  and  deliTered  him  the  poeaesBion  of 
tlte  property  on  Delaware  Avenue.  All  tbla 
wag  done  in  part  perfonnauce  of  tbe  contract 
1  his  part,  and  It  was  so  understood  bj  both 


Srtiea.    Armes,  after  be  got  poeseasion  of  the 
ilawarc  Avenue  proper^,  made  some  remita 
on  tbe  bouse  with  the  knowledge  of  Bfgelow. 


Afterwords  Blgelow  refused  to  cany  out  the 
contract  on  his  part  by  deUrering  deeds  for  the 

Delaware  Avenoe  and  Virginia  pr "~  -~' 

having  the  memorandum  which 
eignedin  hia  poasesBinn,  undertook  to  destroy 
It  D7  tearing  it  in  pieces  and  throwing  the  pieces 
into  a  waste-baskcL 
Upon  these  facts,  in  our  opinion,  it  waa  the 
I IX]  i^oty  o'  ^e  court  below  to  enter  tbe  decree  It 
did.  requiring  a  completion  of  tike  performance 
of  tbe  contract  by  Bigelow.  Whetuer,  In  view 
of  the  requirementB  of  the  Statute  of  Frauds, 
the  memorandum  signed  by  both  parties  was  of 
Itself  sulQcient  to  support  the  bill,  is  a  question 
we  do  not  think  it  important  to  discuss,  be- 
cause, if  the  memoranaum  is  not  eoougb.  the 
terms  of  tbe  contract  have  been  otherwise  clear- 
ly established  by  the  evidence,  and  there  has 
been  full  performance  by  Armes  and  substan- 
tlidpart  performance  by  Blgelow, 

True  oop7.    Tost : 

Jania  B.  UaKeaDe7,  Clerk,  Sup.  Court,  D.  8. 


RDPD8  WAPLES,  Pyr  in  Brr., 

MRS.  ELIZABETH  C.  HATB,  Natural  Tu- 
trix of  Her  Minor  Children,  bt  ai,. 
(See  a  C  Beporter'aed.,  ft4.) 
GiT^flteation  Aet—ttUa  of  purthater—praeUee. 


1,  ne  estate  aonuired  by  a  purohaser  of  real 
ROpcrty  condemood  and  sold  under  the  Coollaca- 
Stui  Act  of  Julr  ITth,  USE,  tennlnatca  with  U>e  life 
of  tlie  peraon  for  whoso  aot  It  wassotied. 

1.  The  purebaser  does  notooonpy  adlfferant  po- 
«ttlon  because  the  proceeds  of  thesale  were  applied 
to  tbe  ezUnKUlahmaiit  of  a  mortgage,  that  vould 


8.  In  l!K>uEsiann,1f  tbodefoDilantgoesto 

petltloD  (tofeotlve  in  pot  selUaK  forth  the  deod  ui 
oer  which plalntUI clalQia,  ha  tr-' —  *' — ■-■—■- 


rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Louisiana. 
This  action  was  brouclil  in  the  Fiflli  District 
Court  for  ibc  Parish  of  Orleans,  by  tlie  defend- 
ant in  error,  to  recover  posscsxion  of  three  lots 
of  ground  which  bad  I >ccn  condemned  and  sold 
under  tbe  Act  of  July  12.  1863. 
Upon  petition  of  the  defendant,  the  cnii«e 


and  Judgment  in  favor  of  tbe  platnUlf,  tin  d» 
fendant  sued  out  this  writ  of  error: 

The  facta  of  the  case  are  stated  ^tbe  cooiL 

Xatn.  CbarlM  W.  Hornor  and  /  ?. 
Bomar  tor  plalntiflln  oror: 

Tbe  judgment  creditor,  Bradford, was  bonnd 
to  look  to  the  proceeds  only;  Msii^^twai  thu 
of  being  paid  out  of  tbe  proceeds. 

Alnaadtrv.  Jaeeb,  S  Hark,  <34;  Ckun  t. 
LattOaw,  10  Hart,  468;  ahiafeOn  t.  £an«w. 
10  Hart.  M8i  Omntd  t.  Pnam\  S  Rob..  55; 
Tffimrf.  OvdAin,* Rob., 878;  J^ironesv.  Or- 
leant  JToe.  Co.,  1  Bob.,  28i;  AAm  v.  MIm. 

7  Rob.,  7S;  (X^  BinJtof  N.  O.v.  Melntm.  i 
Rob.,  407;  SMduiarth  v.  Hunter,  9  Rob..  tH; 
■TevesT.  Aw(&ntdt£a£aii(fs,SLa.,283;£iirta1 
v.l3aMn,d^£vt(N.  &)ei4;  Oiam  v.  Za.51. 
Aimfc,7Hart.ffl-B.),2Bli  Bovleiiv.  S»m.% 
Id  Ann.,  860;  Code  of  Pr.,  arts.  loi.  40S,  4IB. 

It  was  the  duty  of  the  United  States  toei- 
hattst  tbe  proper^  to  pay  the  mortgage. 

U.  &v.  mtwidnt,  IVait.  (N.  S.)m;  Tkdu- 
SMI  v.  Smith,  2  Wheat.,  420;  Fbnojttt.Wdtm, 
17  Hoa.,  42S;  Anmsrv.  Dvniap,  16 Id.,  16S, 
ia&;  Civil  Code,  ^W;  Flcranet  T.OriearuXac. 
Co.,  1  Rob.,  224;  Motn  t.  Attain,  10  La..  480; 
Bbem  v.  Jaektan,  14  La.,  411;  Adaini  v.  Zear, 

8  La.  Ann.,  144. 

Tbe  decree  of  condemnation  left  nothing  In 

WaOaeh  v.  Ton  A»»«eje,9a  U.8.,20SffiXnL, 
478);  Pike  v.TTmmU,  »4  U.  S.,  711  (XXIV., 
807);  flwuA  v.  Wade,  102  U.  8.,133  (XXVL.44). 

Haya  lost  nothing  bv  the  payment  of  liisdeU 
out  of  tbe  mortg^ec  premises;  and  since  he 
could  not  have  t>ot£  land  imd  price,  his  litin 
at  law  can  derive  from  Mm  no  oetter  position. 
Since  he  would  have  been  obliged  to  rctura  his 
borrowed  money  before  be  could  get  his  land 
free,  his  children  must  do  so. 

ESiutt  Y.La6arre,9  Ia.,541  ;  Baniliv.Omeli*, 
34  Ia  Ann.  ,324;G0rm(«v  V.  JUm««,  18  La.  Ann., 
318;  Dearmond  v.  Oaurtne}/,  12  ik.  Ann..  S5I: 
Brownv.  Boanu.  80  La.  Ann.,  174;  Otmltmt  v. 
WelU,  21  Ia.  Arm..  S8»-5;  Latham  v.  Jli'kg. 
21  Ia  Ann., 426;  Btojfcsv.JVabim.  201a.  Ann.. 
245,  WB;  Donaldtan  v.  Baxaan.  8  Hail.,  K  S.. 

—  ■"-;.d»*wi#v..iefcww>»,8Mart.,N.8.,20Si 
Oay  V.  Alter,  102  U.  8.,  70  (XXVL.  4ff|:  Ate 
V.  Clarfo,  6  Pet.,  481;Fa«B  v.  Kamtny. »>  ««■• 

S3;  BehToyer  v.  J^idbgtt,  5SHo.,  W>;BeaJu  t. 

rwd*r,64Mo.,51fl;Si>Mardv.J«)ra,5Tei.,815. 

The  purchaser  was  not  bound  to  look  be- 
yond the  decree  and  sale  thereunder. 

Voorlieei  v.  Bank  U.  S.,  10  Pet.,  449;  Oriff- 
nonr.  A*tor^2  How.,  S41;  Shvtke  v.  a«tm(r- 
man,  14  Wall..  Ill  (81  U.  9.,  XX,  786); 
Memtt  V.  Turner,  18  WalL.  865(88  U.  S.. 
XXI.,  848). 

The  decree  was  ret  jadieaXa. 

Meetri.  R,  T.  Merriok  and  B.  W,  J«mio*, 
toT  defcudsnt  In  error: 

The  order  of  sale  was  made  at  the  instance 
of  the  United  States,  In  virtue  of  a  Jud^moit 
In  favor  of  the  United  Slntce,  and  one  tnoolh 
before  the  decree,  recognizing  Bndford'a  right 
-^  a  mortgnge  creditor,  was  rendered. 

The  sale,  therefore,  al  wliich  the  pluntiff  in 

Tor  WHS  Uic  purcliaser,  was  a  sale  in  wbich 
tlie  right  iind  interest  of  the  United  Stntot  akwe 

—  adjudicaicd.    He  bought  thai  rigin  and 
est,  and  possesaed  and  enjoyed  then  until 

lense  of  life  expired. 

1MC.8. 
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b  Ana  DM  o^na-rn  tlicplatntUI  Id  error  wbo 
fnt  ibc  purchase  moncv,  au  tliat  tbc  vendor 
ud  rmliion  ircre  salistlod,  and  so  tLat  he  re- 
<xive>l  Uic  Uiinu  wbicb  be  had  piirclioacd. 

IVben  lie  paid  Ilia  iiurcliasemuDC^.IiieUDited 
Stata  WW  U>e  sole  recognized  ctaimant  for  it,. 
If  Uuu  mooey  bad  gone  into  the  Treasury;  if 
■D  prior  liena  had  been  recogaized,  would  be 
1ht«  been  entiLled  lo  demand  that  it  should  bn 
Kf unded,  wbcD,  tij  the  death  of  Hajs,  hia  lifu 
MatcrndedT 

All  the  iBiae*  in  this  case  have  been  passed 
upon  b7  the  Supreme  Court  of  Louisiana,  in 
Um  «»k  of  Piiide^atl  v.SiAaieb.dO  La.AAn.,S30. 

Jfr.  Clii^JutUce  Wklt*  doUvcred  the  opin- 
ion of  ihecnurti 

The  questions  presented  in  tlLi  case  arise 
the  following  facts: 

On  the  7Ui  of  August,  18CS,  proceedings  were 
bei^iu  in  the  District  Court  of  Louisiana  for 
ibe  coodemnatioD  of  three  lots  of  ground  in 
Vew  Orleans  aeized  under  the  Act  oi  Julj  IT, 
IM2,  ch.  tW,  IS  Btat.  at  L.,  SSO,  as  the  prop- 
mjof  Rarrr  T.  Hajs.  The  property,  when 
viied,  was  Incumtiered  by  a  mortage  from 
Hayi  to  E,  A.  Biadfonl.  On  Uie  atlb  of  Nr- 
umber,  isios.  Bradford  appeared  io  tlie  suit  i 
napiioac  lo  tbe  monition  and  filed  a  petition  of 
mierreation,  in  which,  after  scltiog  up  his 
■i>tc^-e,  lie  aakod  to  have  bis  rigbts  rccog- 
ilMd  ■•  superior  to  tbc  United  Slates,  and  tbat 
IW  pnKMtj  eonHficated  might  be  sold  and  tbe 
laiMiiii  mpfXkA  to  the  ^o^ment  of  what  nas 


•Vml,  "Ttw  proceeds  to  be  distributed  accord- 
a-  to  lav.  tbe  le^sl  rights  of  the  interveners 
tioag  itJiened  for  furtlicr  action  hereafter."  An 
ordtf  of  ante  was  isucd  to  the  marsbal  od 
■1^  liajr  the  sentence  of  condemnation 
tnalcii.  On  tbe  !3d  of  Februair,  a  Judgmeot 
•M  entered  on  the  IntcrreotioD  of  Bradford,  in 
vUch  it  waa  "Ordered,  adjudged  and  decreed 
UM  tben  b«  a  judgment  in  Ma  favor  for  the 
•^  of  $8,000  •  "  *  with  special  mortgage 
ap«  the  three  lots."  After  this  Judgment  was 
ceiaed.  tbe  maitfial  aold  the  property  under 
Or  — itfjif  of  condenuiation  to  WapiBS,  the 
Uaiuifftaemr,  torte.OOO,  and  on  tbe  27th  of 
Mmh  bU  tlse  proceeds,  except  what  wen 
V-ind  for  the  coats,  charges  and  taxes,  _  _ 
BaUooer  lo  Bradfotd  "In  part  aatisfoction  of 
ix  tadcment  and  mortgage.  TbeUmted  Stales 
Tnfiaed  autLing  from  tbe  condemnation. 
ri  T.  B«ra  baring  died,  the  present  suit 
tflnogte  on  behalf  of  his  children  to  recovc 
:  i»a^iMi  of  the  property  from  Waples.  Upon 
ic  tn^  tbe  foi^oii^  facts  appeariogjtbe  court 
Aargrd  ifee  Jmy  tbat  the  pbintiffs  were  entitled 
hiaicnlMt.  IseverdlctliaviagbeeDrenderod, 
s  Kectdiaaoe  with  the  dtarjc  and  a  Judgment 
em  tbcnsoB  against  Waples,  be  brought  tbii 
wTU  <rf  aSTOf. 

Ii  WW  MtUol  in  Bigtlov  v.  Fon*t,  Q  Wall., 
fit  '71  C.  8.,  XIX.,  TDOJ,  and  Wtdlaeh  v.  Van 
tttittt,  M  U.  5..  202  [XXni.,  478],  that,  or- 
<.fardy.  Ibe  eatale  acquired  by  a  purobascr  of 
rai  BT'.patj  condemned  ana  sold  under  the 
'  at^MM*  Act  of  July  17,  1862,  lerroioatcs 

•  tk  ihc  liCe  Oif  the  pcivoo  for  whose  act  It  was 

•  .-oL  Tbe  only  question  In  the  prcxent  case 
;•  v.Mtov  Wapla,  (be  purchaser,  OCCui^es  a 
Mt  t'.  4i.  t'.  &..  Book  27. 


different  position  bccnuseof  wlint  was  done  with 
reference  to  tbe  Bradford  mortgage.  We  think 
be  doea  not.  Tbe  sale  was  made  on  the  sen- 
tence of  condemnation  alone.  The  only  suit 
ever  bcgim  waa  that  by  tUe  United  States  to  se- 
cure a  condemnation  under  tbe  law,  Bradfotd 
intervened,  for  tbe  protection  of  bla  interest  in 
what  was  to  be  condemned.  He  could  not  in 
tliat  suit  foreclose  bis  morlpnt^  on  tbc  property. 
All  be  could  get  and  all  be  sought  to  get  was 

Siymeol  out  of  the  pnicceds  of  any  Nile  or- 
ered  in  consequence  of  iliccomicmnalion.  His 
mortgage  covered  the  fee,  but  the  suit  in  wbicb 
be  intervened  was  in  its  le^  effect  only  to  sub- 
ject tbe  property  for  the  bfe  of  tbe  mortgagor. 
He  waa  Interested  as  welHnwbat  was  tobeoon- 
demned,  aa  in  what  remained  after  the  con- 
demnation was  cxhniLsted.  As  his  lien  waa  not 
condemned,  his  rights  under  it  would  have  been 
superior  to  the  titleacquired  by  Waples  but  for 
bis  application  to  l>e  i>aid  from  the  proceeds. 
Having  made  bis  applirntion  and  got  the  pro- 
ceeds, Ibeinterei^tin  ibeland  bought  by  Waples 
was  relieved  from  hia  lien,  but  in  no  other  res- 
pect was  It  enlarged.  The  only  effect  of  the  in- 
tervention was  to  give  Waples  tbe  title  to  tiis 
tenancy  for  the  life  of  Hays,  free  of  tbe  lien  of 
tbe  mortgage.  Wbetlici'  Bradford  can  proceed 
againat  tue  propern  in  the  bonds  of  tne  heirs 
for  the  recovery  of  the  balance  that  remained 
due  to  bim  after  the  application  of  the  proceeds 
"f  thiaaale,  is  a  question  we  lil'wI  not  consider, 

Keither  are  the  United  States  or  Waples  sub- 
rogated to  the  rigbta  of  Bradford  under  his 
mortgage.  To  lheeitt;nt  of  tbe  proceeds  actual- 
ly received  by  Bradford,  his  debt  has  l>een  paid 
"'.  of  the  mortgaged  property.  He  got  what 
did  because  of  tbc  lien  given  him  by  Hays 
. .  the  fee  liefore  the  cause  of  forfeiture  arose. 
Tills  lien,  it  was  adjudged  in  the  condemnation 
suit,  could  not  bo  condemned  under  the  seizure 
Uiat  bad  been  made;  and  so  to  secure  to  the  pur- 
chaser a  title  to  tbe  property  for  tbc  life  of 
Hays,  the  proceeds  of  tbe  sale  were  applied  to 
the  extlnguislitncnt  of  tbe  incumbrance  that 
would  otherwise  have  rested  upozi  tbat  estate 
for  life.  In  this  way.  Waples  got  all  tbe  title 
the  United  States  undeitook  to  convey;  that  is 
to  say,  an  unincumbered  right  to  the  use  and 
enjoyment  of  the  property  during  the  life  of 
Hays.  It  is  tnieibattbeUnitedStatcsrealiEed 
no  money  from  the  sale  for  its  own  use,  but 
tbat  does  not  alter  the  rights  of  Waples.  He 
;ht  the  property  for  the  life  of  Hays,  and 
waa  all  ne  bought,  Hia  position  was  that 
tenant  for  the  life  of  anotiier.  Tbe  death 
of  Hays  terminaicd  his  tenancv. 

On  the  trial,  tbe  plainiiffa  orfered  in  evidence 
tbe  deed  under  wbicb  Hays  took  his  title.  This 
was  objected  to  because  it  bad  not  been  set  forth 
in  tbe  petition,  and  was  not  attached  tberelo, 
and  the  lots  were  not  described  in  the  peiltioQ 
as  requirod  by  section  174  of  the  Code  of  Prac- 
tice of  Louisiana.  Tbia  objection  was  properly 
ovcmilod.  It  is  well  established  in  Louisiana 
tbat  If  the  defendant  goes  to  trial  on  a  petition 
defective  in  this  particular  be  waives  tbe  objec- 
tion. SmiUi  V.  Blunt.  2  La.,  188 ;  Maillon  v. 
Bn/M,  14  Ea.  Ann.,  681. 

The  judgment  it  tffflrmed. 

True  copy.    TcM : 

Jamea  H.  McKenney.  Clerk,  Sop.  Ceort,  V.  t. 
CM 
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HOSES  FEIBELMAN,  Plff.  tn  Err., 

STEPHEN  B.  PACKARD  Bi  al 

(Bm  a  a,  Beport«r*B  ed..  14-U.) 
Writ  qfgrror  Jy  om  joint  pendant. 


outaenw 


■  In^e  Buit  were  }oim.  anil 
~D  JolDtly  and  not  BepBTat»- 


BiibmiUtd  Oct  SI,  188t.  Decided  Not.  IS,  18SI. 

F  ERROR  to  the  Circuit  Ootirt  of  the  United 
States  for  tbe  District  of  Louisiana. 
The  case  fa  BufflcientI;  staled  bv  the  court, 
Xenr».  John  lUjr  and  B.  Q.    Cobb,  for 
plaintiff  in  error. 
Mr.   i,  B.  Beckwlth.  for  defendants  in 


Mr.  Oht^JvtUee  W«lt«  delireied  the  opin- 
ion of  the  court: 

Hoses  Feibelmao  and  Qeorge  Yoelker,  as 
paibiers,  sued  the  defendants  in  error  to  recov- 
er damages  for  tlte  seizure  of  their  partnership 
soods  I>T  Packard,  Hanhalof  the  United  States 
for  the  District  of  Louisiwa.  A  Judgment  was 


lointlf  and  not  sepuatety.  FeltKlman  alone 
baa  brou^t  tliis  vrit  of  enor,  and  there  has 
])een  no  sununona  and  serenmce  or  other  equiv- 
alent proceeding.  ItfiMowt  Oiat  the  writ  mutt 
be  diemiued  on  IMautieTitgofWiUiam*  v. Bank, 
11  Whe8t.,414;  MatUrton  v.^B-mfou,  10  Wall. , 
418JT7  U.  B.,  XIX.,  WS[;aimpton  v.  Qreeley. 
ao  Wall.,  IBS  [67  U.  S.,  XXn.,  SSe];  and  ilti 
§0  ordffred. 

Jamn'H.  UcEsnner,  dcrk,  Bnp.  Court,  V.  S. 


JOHN  ORAy,  Jj^ 

t. 

AHOS  HOWE  iXD  ANN  SlLlTB. 

(Bea  B.  G,  Beporter^  ed.,  U-U.) 

Beeiew  of  lerritotialjwlgment. 


mturaola  nteolal  vOTdlctaa  required  bi 
of  April  T.  IBTI,  oh.  80,  and  set  atiia  Om  fli 
tbe  dMrtot  court,  tbeie  Is  DOtblDK  bete  « 


A^^EIAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  a  suHlcEcnt  statement  of  the 


Mr  Chi^Juttite  Wftit*  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  Utah,  in  a  spedal  atatutor; 


der  the  trust  created  through  thepurchiiae.  \i) 
the  mayor  of  the  ciXj  from  the  Dniled  Stiia, 
of  theunds  onvliicnttaecitj  stands,  in  arcord- 
ance  with  the  provistons  of  the  Town  Site  Aa 
of  March  S,  1867,  ch.  177, 14  Stat  at  L.,  Ml. 
Qray,  the  amwllant,  claims  the  whole  of  the 
proper^.  The  appellees  contest  hie  tiile  and 
set  up  occupancy  by  themselves  at  the  time  at 
thepurchaae.  The  proceeding  was  b^„'UD  in  Uk 
Probate  Court, where,  after  a  hearing,  the  fscu 
were  found  and  a  judgment  entered  in  bnir 
of  the  appellees,  each  tor  the  part  of  tlK  tU 
claimed  by  them  respcciivelv.  Gray  tbereopcn 
appealed  to  the  district  court  of  the  Tcnilorf. 
This,  it  was  held,  in  Cannon  v.  iVuA,  9S  C. 
8..  619  rxXV.,446],  migbt  be -lone.  Afi«- 
wards,  toe  district  court  heard  the  cause  lal 
found  the  facts  and  staled  it£  conclusions  ol  U« 
thereon,  as  required  by  the  Practice  Aci  of  tie 
Territory.  After  the  findings  and  conduAMU 
were  filed  in  the  district  court,  the  pitsent  ip- 
pellees excepted, on  Ihegnmvd  that  thefacuu 
found  were  contrary  to  the  evidence,  and  tbo 
because  the  court  refused  to  &nd  facts  u  r^ 
quested  by  them.  A  motion  was  also  made  to 
set  aside  the  findings  and  grant  a  new  lii^ 
This  motion  was  overruled  and  judgmail  en^ 
tered  in  favor  of  the  claim  of  Gray.  'Hiefeupua 
the  present  appellees  appealed  to  the  &u]vumt 
Court,  both  from  the  refusal  to  pant  ■  iic« 
trio]  and  from  the  judgment.  This  was  all"*- 
able  under  the  Practice  Act  of  the  T^riioiy. 
The  Supreme  Court  heard  the  ease,  levened 
the  Judgment  of  the  district  court  and  re- 
manded the  cause,  with  instructions  to  enlef  * 
Judgment  refecting  the  claim  of  Q»y  awl  tl- 
lowing  the  claims  of  the  ^pcUees.  From  tlii> 
Judgment  of  the  Supreme  Court  Gray  took  il>e 
present  appeal.  The  Supreme  Court  made  w> 
"statement  of  the  facts  of  the  case  in  the  osttut 
of  a  special  verdict,"  as  required  by  the  Act  cd 
April  7,  1874,  ch.  80,  1  Supp.  R.  3. ,  IS;  sad 
aa  that  court  must  have  set  a^de  the  fiudiogid 
the  district  court  Id  order  to  render  tbe  w^ 
ment  It  gave,  there  Is  nothing  here  whiia  «s 
can  re-examine.  Since  the  Act  of  1874.  mom. 
the  evidence  at  targe  is  not  to  be  tranniictfd 
here  from  the  courts  of  the  Territories,  but  is 
lieu  of  the  evidence"  a  stalement  of  tbe  fads  ol 
thecaseinthenaCureofawecIal  verdict.'  la 
StntttfeUoto  v.  Cain.  9»  D.  8. ,  MO  [XXV.,«1J 
it  was  held,  if  the  findingaoi  the  ^Hstrict  aoun 


findings  of  the  district  court,  thua^tprovedl)] 
Ihe  Supreme  Court,  would  fnmiah  a  sufGciec 
statement  of  tactt  for  the  ptnpoaes  of  an  appea 
to  this  court  So,  too.  If  tAere  is  k  revvMl  uk 
another  judgment  rendered  on  tbe  facts  • 
found.  But  bwe  the  only  exceiMioin  to  tb 
finding  below  were  that  tb^  were  oonlrary  n 
the  evidence,  and  a  Judgment  haa  been  lend  era 
by  the  Supreme  Comt  in  ereiy  w»j  incooaista 
with  those  flndinga.  The  necesssry  infoenn 
therefore,  is,  that  the  findings  Kot  Dp  to  thi 
court  were  set  aside  and  the  case  disposed  ot  a 
the  evidence.  This,  it  was  also  aaid  a  Sbim 
fMoa  V.  Cain,  might  be  done  in  tbis  das  c 
cases. 
Ai  tbe  only  exceptions  taken  to  the  ralini 
108  D.t 
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<(  (be  fiatrict  coort  were  by  Howe,  Id  wbow 
ttTor  Jodgment  has  flnally  been  Tendered  in  the 
Sopnme  Cooit,  th^  need  not  be  considered 


r,  Ottk,  Bnp.  Ocrart,  U.  B. 


ISAAC  WOOLF.  Fff.  tn  Brr.. 

CUUD  HAMILTON  un>  JOHN  ELLIOTT, 

Tnuteca,  etc 

0m  B.  CL,  Beportar^  etL.  U.) 

BttUia  cf  auet  tried  iff  jury, 

A  eae  wUch  ma  not  cried  In  %  territorUl  ooutt 
br  k  Jnn,  miot  be  brought  ben  for  nrlow,  by  ap- 
pBl  BBd  Dot  br  mlt  of  error. 
[No.  150.1 


F  ERROR  to  the  Sapreme  Conn  Of  the  Ter- 
riu»Tof  Utah. 
Jfr.  i.  B.  HeBride.  for  plaintiff  in  error. 
w_  -._  _      J  ^  MeprftUfordefendantaln 


TUa  Witt  of  error  is  iikmi—w^  on  the  author- 
Rrof  OnU  t.  Aw^IUm,  105  O.  8.,  [ZXVL, 
10181.  Tbe  CMe  wu  not  tried  In  the  court  be- 
low br  a  JutT.  This,  under  the  Act  of  April  7, 
Un<cfa.»tlSSULUL.,9n.  ISnpp.  R.  8., 
U,— deft  titcrary  IP  bring  the  Jndgment  here 
for  fniew  b^  ■ppeal  and  not  by  writ  of  etror. 


ItaaoopT.    Tnt: 


M  H.  XeKnuier.  Clerk,  Bn^  Court,  C  B. 


Jfr.  (7U<r  ./tutfM  Walt«  deUTcred  the  opin- 
taaof  OMCOon: 

TUi  writ  of  error  li  diamlaied  upon  the 
aori^oC  OmUt.  Bovgkton,  105 U.  B.,[XZ .  ^, 
Min.    The  caae  b  in  aU  remcu  Uke  that  of 
r^r.  OwOim  [Mpni],  Jiwt  dedded. 

aerk,Saih  Oourt.  V.  & 


Cnr  OP  HEW  ORLEANS.  Jj^A, 

f. 

XZW  ORLEA^CS,  MOBILE  AND  TEXAS 

RAILROAD  COMPANY. 

«aa  «.  C  Beponer^  ed.,  U,  UJ 

MoUm  to  ditmUt. 

»*Hi  tt*  Bppaitoe  pnaeata  a  MddIm 
MM^B^  •<  tka  a|>p«aL  ricned  b7  the  otl 


punuanttolbeteimiof  BaompromlM  —  _ 
lei  Id  ditpute  otade  wtih  the  citr  ooudcII. 
boardotOquldatlODiif  UisoltyreilMa  til  " 
onttaeffTOUDd  that  autborttr  over  titKav^-^<i——i 
bM  been  tnuuferred  1i«bi  Qw  dty  coudcU  to  that 
board;  tbe  dispute  aa  to  tbe authorltr  ot  Uteooon- 
ell  piMBPM  quemoDB  too  ImportaDt  to  be  eMtled 
— ~ — rlly  on  ■  oiotkiD  to  dfanilM,  aod  tbe  court 

atlnue  theoauaetorlTe  tbe  board  orooctu- 

tet  aiMethe  oompromlie. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  LouirianA. 

On  motion  to  diamiu. 

The  case  Is  staled  by  the  court 

See,  also,  the  report  of  its  final  dlBpoeitioD  at 
the  next  Term,  by  this  court,  on  the  meritSjOMt 

Mettr*.  T.  L.  Bayna  and  Jchn  Zi,  C«d- 
iTDil»der,  for  appellee,  In  support  of  motion. 

Mr.  0.  F.  Budc,  atjf  AOerrug,  for  appel- 
lant, contra. 

Meun.  B.  T.  Merrlek  and  Hanrr  O.  Id- 
Ear,  for  Board  of  LiquidatiDn,  Kfitm. 

Mr.  Ca*4^Ju*t»MW^ta  delivered  the  opIn< 
ion  of  tbe  court: 

This  case  was  continued  at  tbe  requert  of  the 
parties  on  the  10th  ol  October.  The  appellee 
DOW  preeeDts  a  stipulation  for  tbe  dlsmWl  of 
tbe  appeal,  signed  by  the  dty  attorney  of  New 
Orleans,  pursuant  to  the  terms  of  a  compro- 
mise of  the  matter  Id  dispute  oiade  with  the 
citT  coundi,  and  asks  to  bare  tbe  appropriate 
oraerentered  upon  that slipulatloD.  The  Boaid 
of  LiquidadoD  of  tbe  City  Debt  of  New  Or 
. n^at  tbe  en^of  any  such  or- 


BUbject-matter  of  tbe  controversy  has  been  traiu- 
terred  from  the  dty  councD  to  that  board,  and 
that  the  compromlw  which  baa  been  effected  la 
not  bindiDg.  The  board  also  aska  permisaloD 
to  proeecute  tbe  appeal  Id  the  name  of  tbe  City. 

It  Is  conceded  that  the  city  coudcU  made  tbe 
compromise  wbicb  is  daimed,  aod  that  the  ap- 
pellee is  entitled  to  a  dismissal  of  tbe  appeal  U 
the  council  had  anthoritj  to  do  wbat  It  has 
done  and  the  compromise  was  fairly  made.  Tbe 
dispute  sa  to  the  authority  of  the  conncl)  pie- 
•ents  questions  loo  important  to  be  settled  nm- 
marily  on  Ibeeo  motions. 

/(  it,  ihtr^oTa,  ordered  lAot  Out  eouw  and 

Ling  mottont  be  canltnwect  until  the  next 
ii,  and  that  tAe  appeal  be  then  ditmieied,  in 
irdance  with  the  sttpuIatioD  on  file,  UDleas 
the  board  of  llquidatloii  begin  and  pffoeecnte. 
without  uonecessary  delay.  In  some  court  of 


pentHni 


made  with  the  dty  coundi. 

nueoopT.    Teat: 

JamesH.  HoKenner,  Clerk,  Bup.  Oeort,  n.ai 


JOHN  D.  MATER  R  aL.,  AppH., 

WILLIAM  WALSH. 
OSee  a  C.  Beponer^  ed,lTJ 


C(.x>»^^lc 


1  la  here  no  Iho  orl;(lnnI  n 

plondod  preNiiptlun :  and 
■  ■■—  oriSinHl  apiieal  are  o 


£  Ukitbd  States. 


■    vjuiie  uf  reur  Chut  Uicv  i 


>t  )w  UOikUjJ  i» 


I  dutunse  o[  pre- 

JNo.  813,1 
Mol4on»\UimittedDK.ll,me.  Decided  Ike.  la. 


nppi. 
On  motion  10  dismiss. 
Ma»n.  P.  PbUUpa  and  W.  H.  PhilUpv, 

for  appellee.  Id  support  of  motion, 
Mr.  C.  w.  Homori  for  appellants,  contra. 

Mr.  (7Ai^yvKt'(s«WaJte  delivered  tbeopin- 
ion  of  tbe  court: 

This  is  B  cross  appeal  and  the  record  has  not 
heen  printed.  As  tbe  case  is  bere  on  tbe  origi- 
nal appeal  bj  tbe  present  appellee,  we  arc  not 
Inclined  to  grsnt  this  motion  la  the  absence  of 
the  printed  record.  It  appears  from  tbe  motion 
pspeiB  that  the  present  appellant  pleaded  pre- 
scription, and  we  infer  tha^  this  plea  was  not 
sustained.  By  bis  other  defenses,  be  defeated 
the  cialm  in  part.  To  review  the  decree  so  far 
as  ft  is  affected  by  these  defenses,  tbe  present 
appellee  appealed.  If,  on  that  appeal,  these  de- 
fenses are  overruled,  it  may  be  important  to  [he 
pmscnt  appellant,  to  insist  on  bis  defense  of  pre- 
scription agaixLst  a  claim  that  will  then  amount 
to  more  than  $G,000.  Had  not  the  oUier  side 
appealed,  tbe  present  appellant  could  not.  be- 
Dause  the  decree  against  him  is  less  than  $5,000. 
Under  tbese  circumstances,  it  may  be  that  this 
appeal  was  well  taken.  ifiUutut,  Aoimpct,  de- 
etding  tiiatquetUon,  we pottpone  tlit fUrttitr eottr 
tideration  of  tite  motian  until  Uit  heariTtg  on  tht 


OmCAGO  4  ALTON  RAILBOAD  COM- 
PAlfY.Pff.  inBrr., 


WIOfllNS  FERRY  COBIPANT. 
(Bee  B.  CL,  Baporter'a  ed.,  IS-El.) 


Judgment,  tehen  conelii*it>e. 


L  If  tlie  courts  of  one  8t«t« , 
ilTuctliHi  totlnlawBOf  BnotborL 
■et  up  as  an  estoppel,  in  a  suit  tni_  , 

anorcannotbeoorroctad  br  means  i 

Oie  suit  from  UmBtaMCQun  to  the  Circuit  Court  ot 
tbe  Ualled  States;  tbs  jDdsioeDt  can  oolr  be  re- 
viewed bece  on  a  writ  of  error. 

S.  A  slate  Judgment  cannot  be  Impeached  ooUat- 
eraliy  in  the  oouria  of  tbe  nolted  States,  any  more 
tbanln  tlioeeoftbe8(ate,t>TsbowtDgthatifdueef< 
feet  bad  been  (rljen  to  tbelaws  it  would  have  been 
Ibe  other  way.^rbe  oourts  of  tbe  Dnited  Btate*  must 
Ktve  It  tbe  same  effect  as  a  Judfiueat  Out  It  tiis 

I.  The  prmumpUon  in  all  cases  is,  that  tbe  courts 


>  gaT«  a  wmns  oon- 
rStato  In  a  Judgment 
in  a  State  Court,  tbat 
leans  of  a  tianater  of 


TTB.— RMopwl  bvjudgmenL 


Bee  not*  to  Aapden 


tSSS.     Decided  Jan.  SO.  ISS3. 

IN  ERROR  to  tbe  Circuit  Court  of  Ibe  Vnii6l 
States  for  the  Eastern  District  of  Hiasouh. 

Tbe  history  and  facts  of  the  case  appev  in 
tbe  opinion  of  the  court. 

On  motions  to  advance  and  allirm. 

Mei»r:  8.  T.  Olover  and  J.  B.  Sfacpler. 
for  defendant  in  error,  in  support  <^  molrans: 

As  tbe  plaintiff  and  the  defendant  are  bwb 
citizens  of  tbe  Stitle  of  Illinois,  no  ri^i  to  ■«- 
move  exists,  by  reason  of  tbe  dtizenship  of  tba 
parties. 

In  order  to  entitle  the  party  to  remove  tlic 
cause  from  the  State  Court  to  the  Federal  Court. 
under  tbe  3d  section  of  the  Act  of  Mardi  3. 
1876,  on  tbe  ground  that  a  Question  has  srixD 
under  tbe  Constitution  or  law  of  the  t'lital 
States,  it  is  neccssarv  not  only  that  tbe  petiiion 
for  removal  shoula  aver  that  a  qucstKHi  biJ 
arisen  in  tbe  case  under  the  Constitution  or  Iso 
of  the  United  States,  but  tliat  it  should  appeu 
(cither  from  the  petition  or  pleadings  ia  llie 
case  or  botb)  distiuctly  what  the  queolioti  i^ 
and  how,  where  and  out  of  what  facts  tbequn- 
tiou  arises,  which  gives  the  court  Juiisdictioa, 
so  that  the  court  can  determine  for  itself  from 
tbese  facts,  wbethcr  the  suit  does  substaolially 
involve  &  dispute  or  controversy  within  its  ju- 
risdiction. 

Ool<2WaMJun!!.ele..Oo.t.  iTigw,  M  U.  S..  199 
(XXIV.,  656);  Int.  Co.\.  Pedtner,  03  C.  &.  18S 
(XXVI..  427);  DoiteUv.CritKtid.  5  Sawj.,39; 
li.  R.  Co.t.  Mia..  103  U.  S..  135  (SXVI.,  »ai; 
Boater  v.  Oai/ion,  8  Woods.,  275. 

Tbe  only  cooQict  apparent  from  tbe  recotd  ii 
this:  tbe  Railroad Compnny  bnotsaliaflcd  ni'.li 
the  decision  of  the  Missouri  court  It  tt; 
claimed  for  its  charter  an  effect  wbicb  tbe  Uir 
aouri court  will  not  concede  toil:  and  licnw  ia 
supposed  right  to  remove  tbe  suit  into  tbe  Fed- 
eral Court.  Tbe  decidon  cooipluincd  of  i^ 
"  WiMin*  Fhry  Co.  v.  C.  db  A,  R.  IL  G».,":3 


before  imafrined  poGsbie. 

Matrt.  Cheater  H.  Krom  and  C.  Bod- 
wlth.  for  plaintiff  in  error,  matra: 

There  is  no  provision  in  the  Rules  of  lbi< 
cotirt  for  tbe  motions  made  by  the  defendant  in 


rules  applicable  to  motions  tod 

Tbe  defendant  fn  error  movea  lo  adnnce  aad 
affirm  tbe  Judgments. 

"  To  say  that  there  is  no  error  in  tbis  tadf- 
meot  and  affirm  it  for  tbat  reason,  woohl  be  to 
decide  tbe  wbole  legal  merlis  of  tbe  case,  and 
this  we  cannot  do  on  a  motion  to  remaiMl.  or  to 
quasb  the  writ." 

Hedcer  v.  Fcwiar.  I  Black.  B5  («  U.  &. 
XVn..  45).  ~ 

The  record  presents  a  case  whicb  arises  u» 
der  the  ConstftuUon  of  tbe  United  Stati.'ik 

R.  R.Co.-r.  Mim.,\CGV.&..  141  (XXVI..9*; 

Tbe  plaintiff  in  error  having  undertaken  M 
limit  itself  to  one  mode  of  crossiog  the  river  ii 
St. Lotiis, whatsoever  might  be  tbe  requiirmeat- 

von  t .  \ 


.,Coe>^lc 


CmCAOO  AKD  ALTON  R  R.  Co  1 


WiOQTKt  Fbiibt  Co. 


tlN  instnictiODS    

■  :i'l  pMgepgcra,  brou^t  ttseU  at  once  wiibin 
tin  probitntion  of  Uic policy  of  tbe  Slate,  ascx- 

K~«U  not  only  in  the  ststnte,  but  In  llie  dec- 
lioncof  its  court  of  last  resort. 

Act  of  Februarv  25, 1HQ7;  C.  *  iV.  W.  R.  R. 
Of.  T.  PivpU.  M  lU.,  878;  ftoria  <tfi.  /.  fi.  R, 
Oi.f.leai  Cb..  68111..  439;  Tlionuui.R.B.Oa.. 
101  U.  S..  71  (XXV.,  9G0). 

Tbe  plftiDttlt  in  error  insists  upon  tte  right  to 
h*>c  full  faith  and  credit  eiven  m  tbe  State  of 
tiiaeouri  to  tbese  public  Acts  of  tbe  Stale  of 
lIliMii,  as  Inlerprettd  by  its  courts. 

ArgiUMiit  ia  not  nccessar;  to  sbow  that  a 
federal  tribunal  must  determine  nhnt  such  pub- 
lic Act*  are,  and  tbe  interprctstion  Ibereof. 

ami  T.  SicUy,  1  Black,488  (06  U.  8.,  XVU,, 
173);  a.  R.  Co.  T.  Mim.  iiupra). 

Mr.  mf^JttftietfWaJte  delivered  the  opin- 
ba  n(  ibe  coim: 

This  b  a  antt  be^on  in  a  state  court  of  Hls- 
■mri  by  tbe  Wiggins  Ferry  Company,  an  Dll- 
a<i4s  CtMpnration,  against  the  Chicago  and  Alton 
Railra*dCoDipany,BnotherIlllDOis  Corporation, 
10  recover  damages  for  tbe  breach  of  a  contract 
by  which,  as  is  alleged,  the  Railroad  Company 
bonnd  itsielf  not  to  employ  any  other  means 
than  the  Ferry  Company's  fei-ry  for  the  trans- 
portation of  passengers  uitd  freight,  coming  and 
enngoQ  its  railroad,  across  the  Mississippi  at 
^.  L/iuis.  The  Railroad  Cumpanv  defends  on 
iLe  grLMiml,  among  others,  that  if  Ihe  agree- 
nret  net ually  entered  into  by  tbe  parties  con- 
Iiina  bv  construction  any  sucli  provision  as  la 
daimeil.  it  is  in  violatiOD  of  the  lawa  of  Illinois, 
lud  in  excess  of  the  corporate  powers  ?f  tbe 
(.'■•mpany  aa  an  Illinois  Corporation.  To  avoid 
f  je  cScct  of  this  defease  the  Ferry  Company 
uMi  up.  by  way  of  estoppel,  a  Judginent  in  an- 
itbtT  »uit  in  a  Stiitc  Court  of  Missouri,  between 
Ihe  lame  partici.wheni  precisely  the  saneques- 
'ina  n-aa  raised  on  the  same  contract,  and  Id 
kbich  it  was  decided  tliat  Ibe  Railrotid  Com- 
pany did  have  the  corpomte  authority  un- 
Jtr'lhe  biwi  of  Illinois  to  make  the  conlnict. 
As  nan  ■«  tbe  pleadings  in  the  case  developed 
ibif  inoe,  the  luulroad  Company  petitioned  for 
Ibe  removal  of  tbe  suit  to  the  Circuit  Court  of 
tbe  United  gtatcfl  for  the  Eastern  District  of 
UiMoori,  tbe  proper  district,  on  the  ground 
'.hat  "  Full  faith  and  credit  has  not  been  given 
lotbepQtilic  Actsof  the  Stnte  of  Illinois  by  the 
ftapreme  Court  of  tbe  Stale  of  Missouri  in  the 
■djudiraiion  aforesaid,  and  tliat  by  raison  of 
tk*  facta  Itereln  set  forth,  and  of  such  adjudl- 
raiioo,  and  the  pleading  thereof  ns  an  estoppel, 
:t  Uk  manoer  set  forth  in  Ibe  plaialifTs  amcnd- 
H  peiitiixi,  this  suit  is  one  arising  under  the 
O.^fi-uHoD  and  laws  of  tbe  United  Stales." 
TW  tarts  set  forth  in  the  pel!  tkm  were  tbe  cbar- 
>-r  aa>l  laws  of  Illinois,  which  governed  the 
;•  -viT*  'if  tbe  Railroad  Company  u  an  Illinois 

'^.f'^-.ale  Court,  on  the  filing  of  tbe  petition 
'r  n-fDU'.Bl.  accompttDicd  by  the  necesaary 
<.u],  itiippcdproceeaingai'bntthecircuil  court, 
■bea  tbe  rcroid  was  entered  there,  remanded 
■i^ouac.  From  an  order  to  that  effect  this 
■Tic  t4  error  has  been  taken,  and  is  now  for 
-'i.'iog  OB  tbe  merits  uniler  the  operation  of 
fcil*  n,  adopted  at  the  last  Term,  with  a  view 


1870,  cb.  137.     1  Supp.  Rev.  Stat.,  173. 

In  our  opinion  this  ts  not  asuit  arising  under 
the  Constitulion  or  laws  of  the  United  SlaleS; 
within  Ibe  meaning  of  that  term  as  used  in  tJie 
Removal  Act.  If  tbe  courts  of  Missouri  pive 
a  wi-ong  construction  to  the  laws  of  Illinois  In 
the  judgment  set  up  as  an  estoppel,  that  error 
cannot  be  corrected  by  means  of  a  transfer  of 
this  suit  from  the  State  Court  to  the  Circuit 
Court  of  the  United  Stales.     So  lone  as  tbs 

Judgment  stands,  it  cannot  be  impeached  cot 
aterally  in  tbe  courts  of  tbe  Unitixl  States,  any 
more  than  In  those  of  the  State,  by  showing 
that  if  due  effect  bad  been  given  to  tbe  laws  it 
would  have  been  the  other  way.  If  it  has  the 
effect  of  an  estoppel,  as  is  claimed,  It  will  con- 
tinue to  have  that  effect  until  reversed  or  set 
aside  in  some  appropriate  form  of  proceeding 
instituted  directly  for  that  purpose.  The  court* 
of  the  United  States  must  give  it  the  same  ef- 
fect as  a  judgment  that  It  has  in  the  courts  of 
the  State.  Whether  as  a  judgment  it  operates 
as  an  estoppel,  docs  not  depend  on  tbe  Consti- 
tution or  laws  of  the  United  States.  The  cor- 
rect decision  of  this  question  of  estoppel,  there- 
fore, does  not  depend  on  Uie  construction  of  tho 
Constitution  or  laws  of  the  United  States,  but 
on  the  effect  of  a.  judgment  under  the  laws  of 
Missouri.  The  public  Acts  of  IlUuois are  iu  no 
way  involved.  If  full  faith  and  credit  were  not 
given  to  them  by  the  Slissouri  court  !n  the  Judg- 
ment which  has  been  rendered,  that  may  cntitu 
the  Railroad  Company  lo  a  review  of  uie  judg- 
ment here  on  a  writ  of  error,  but  in  no  other 
way  can  this  or  any  other  court  of  tbe  United 
States  invalidate  that  judgment  on  account  of 
such  mistakjs,  Ifany  were  m  fact  made. 

Another  ground  taken  in  support  of  the  juris- 
diction of  the  circuit  court  upon  Uie  removal  is, 
if  we  understand  the  argument  of  the  counae. 
tor  the  pluinliff  in  error,  that  the  laws  of  Illl- 
nois,  rightly  construed,  prohibit  such  a  contract 
as  it  is  alleged  bos  been  made,  and  as  the  Ula- 
souri  court  decided  tbe  other  nay  when  the  for- 
mer judgment  was  rendered,  a  transfer  may 
be  made  bo  as  to  avoid  a  like  error  in  this  suit. 
Tbe  question  thus  presented  is  not  what  faith 
and  credit  must  bcgr^nn  the  public  Acts  of  Illi- 
nois in  Missouri,  but  wuat  the  public  Acts  of 
Illinois,  wbcn  rightly  interprelcd,  mean.  That 
does  not  depend  on  the  Constitution  or  laws  ot 
the  Untied  Slates,  but  on  the  Constitution  and 
laws  ol  the  btale  alone. 

It  is  not  even  alleged  In  the  petition  for  r«- 
moviil.  or  claimed  in  argument,  that  the  courts 
of  Illinois  have  as  yet  actually  given  the  stat- 
utct  in  question  any  such  coDstruction  as  it  U 
contendnl  they  should  bare.  Tbe  most  that 
~-  be  insisled  upon  from  all  the  allegations  la, 
.  on  account  of  what  has  been  done  in  other 
«.  the  Railroad  Company  expects,  when  an 
opportunity  occui-s,  tlie  courts  of  Illinois  will 
decide  llialihe  iawBotthnt  State  gave  the  Com- 

Sany  no  power  to  bind  itself  in  the  way  tbe 
lisBouri  Court  has  determined  It  did.  So  that 
e  position  of  the  Railroad  Company  on  this 
application  seems  to  be.  that,  while  llie  ques- 
tions arising  on  tbe  effect  of  the  public  Acta 
are  apparently  open  In  the  CDurta  of  Illinois, 
and  nothing  lias  been  done  which,  even  on  the 
principlea  of  comity,  can  bind  the  Gourla  ot 


yCoogle 


84-29 
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Miasouri,  a  niit,  pending  In  a  Missouri  court, 
may  be  removed  to  a  court  of  Uie  United  Btales, 
because  the  Missouri  court,  on  a  former  occa- 
sion, construed  a  public  law  of  HIIdoIb,  wblcl) 
Is  Involved,  differentlf  from  what  it  should 
have  done.  To  allow  >  removal  upon  such 
grounds  would  be  to  say  that  a  suit  arises  un- 
der the  Constitution  and  laws  of  the  Uoiied 
Btates  whenever  the  public  Acts  of  one  f 
are  to  be  construed  in  an  action  pending  Ina  court 
of  anolh^  State.  Clearlv  this  isnotso.  Even 
if  it  be  true,  as  Is  coutenaed  by  the  counsel,  for 
the  plalntis  in  error,  that  a  suit  can  be  removed 
■a  soon  as  a  federal  question  becomes  luvolved, 
it  is  sufficient  to  say  that  la  this  case  such  a 
question  has  not  arisen.  Until  the  Missouri 
court  fails,  in  this  suit,  to  give  full  faith  and 
credit  to  tlie  public  Acts  of  Illinois,  no  case 
hasarisen  to  which  the  jurisdiction  of  thecourts 
of  the  United  States  can  attach,  and  then  onlj 
for  the  correction  of  the  errors  that  have  been 
committed.  It  is  not  enough  that  in  other  cai 
decisions  have  been  made  which,  if  followed 
this,  will  be  erroneous.  Until  the  error  li 
actually  been  committed  In  this  case,  t  federal 
question  has  not  become  involved,  '^e  pre- 
sumption in  all  cases  Is  that  the  coui,s  of  the 
States  will  do  what  the  Cunstitution  and  laws 
of  the  United  States  require,  and  removals  can- 
not be  effected  to  llie  courts  of  the  United  States 
because  of  fear  that  they  will  not. 

77i«  OTY&r  rtmamling  Oie  eaatt  it  a^inMA. 
nueoopy.  TFst:  _ 

JamcaU.  MoEenner.  derk.  Sup.  Court,  Cr\ 


ffifloin*  Ferry 
[No.  888.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

This  case  Is  in  all  malerinl  respects  like  that 
between  the  same  parties  Just  decided,  and  the 
order  of  the  Circuit  Court  remanding  the  case  Is 
alflrmed  for  the  reasons  there  given. 
True  oopr.  Teat: 

Jamea  B.  HoEooner,  Clark,  Sup.  Court,  tT.8. 


BT.  LOUIS,    IRON   MOUNTAIN   AND 
SOUTHERN  RAILWAY   COMPANY, 

SOUTHERN  EXPRESS  COMPANY. 

(Bee  &  a,  BspoTtsr'a  ed.,  M-MI.I 

FltuA  iterta—viiat  U—tuppUnuntai  order. 


toiUs  court, 
(•BTM  notl 


S.  tnasutttooon^elaiallwar , — , 

MpNSB  ooupany^  business,  a  decree  wMcl 


irUch 


revilrea 


Noxa.— IThot  lijlna)<l««irse  or; 

•Uui'  eourt/roffl  uMeA '  "- 

boDB  T.  Ocdan,  U  "  " 


jkM)  <l««irse  or  Aidinncnt  of  Mole  or 
ohMiapgtailia.  Bee,  nobs  to  Olb- 
D.  8.  (tWbcttt),  US. 


tbe  oauM  are  looldaatB  dt  tlie  main  Uti«iaoD.  bot 
not  iiiiiiUMiiMj  a  part  ol  It,  mob  u  ■  nipiilenHiiiJ 
order,  made  after  the  deoree,  KdeUna  otilf  to  tla 
settlement  of  the  aooouDts  which  aoonied  peoliDt 


BiAmiUtdJm.  3. 1 
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APPEAL  from  the  arcnit  Court  of  the  rutt- 
ed States  for  the  Eastern  District  of  ]li>- 

On  motion  to  dismisa. 

Tbe  history  and  facta  of  tbe  cue  vppnt  ia 
the  opinion  (M  the  court. 

Menn.  S.  T.  Olorer,  t,  K,  BkmUj,  S. 
H.  Br««kiii>idtf«,  Cl»rttaee  A.  8ewai4 
and  F.  E.  WUtfliBld.  for  appellee  in  support 
of  motion: 

An  appeal  is  a  matter  of  Matut«rv  ri^t,  ud 
in  equity  lies  from  floal  decrees  only. 

R.  S.,  sec.  692;  Barry  v,  Mtrttin.  S  Rot., 
119;  DuTooMaau  T.  U.  8., «  Cnmch,  814;  T.  S. 
V.  Ourry,  6  How.,  118;  Bt  parte  Tallantlisiam, 
1  WaU.,  251  (68  U.  S..  XVH.,  683);  U.  S.  t. 
Young,  M  U.  8.,  269  (XXIV.,  168). 

Although  the  transcript  was  filed  at  this  Term, 
only  tbe  appeUee  mav  now  move  lodisnusthe 
appeal,  and  before  tne  cause  Is  reached  in  iti 
regular  order,  if  the  decree  appealed  from  wu 
not  a  final  one. 

Clarkv.  i&n»(A,94U.  8.,  4S3  fXXIV.,  Kfi); 
Exparte  Suudl,  18  WalL,  671  (80  U.  a.  SX. 
634/ 

The  fact  that  an  appeal  has  been  allowed  by 
the  court  below,  is  of  no  weight  in  deciding  the 
question  whether  such  appeal  was  properij  si- 

Oilbin  T.  ifity,  a  Black,  S41  (67  U.  &,XVa, 
281). 
As  to  what  la  and  what  is  not  a  flnal  }ndg- 


18  Pet, ,  15;  Carr  v.  ifox^  IS  Pet,  460;  Br«*- 
mniv.S.B.Co..2  Black,  524  (67  tl.  a,  XYU-, 
869);  B.  B.  Co.  v.  AMMy,  28  Wall.  400  (90  U. 
8.,  XXIIL,  187);  FMinffT.  OruMte.tCnnch. 
61;  JfyutUm  V.  Moon,  8  Wheat.,  «tB;  GiUMi 
v.OOTkn,fl  Wheat.,448:  III*  JWBiyrii,10WlieaL, 
G02;  Tht  Bania  Maria,  10  WbeaL,  444;  Cham 
V.  Viama,  11  ^Vheat.,420;  Oanterr.  Am.  I». 
Co..  3  PeL,  818;  Bnan  v.  fteann,  B  Pet,  It 
Tbunyv.  An(tt  15Pet.,887;  Fbiyaf*.  OaitTai. 
6  How.,  201;  Perkin*  v.  Foumujnti,  6  How.. 
2Dfl;  PtUiam  v.  Uiriitiat,  S  How.,  200;  Btr- 
Tiard  V.  Qibton,  7  How.,  660;  U.  8.  v.  Oiravtl, 
11  How.,82;7'£mm*fu<(v.iVfa"««.16How.,(S; 
Oraighrad  v.  Wilton.  18  How.,  206  (68  U.  S, 
XV.,  3S8):  Betite  v.  ButeU,  19  How..  288  (N 
U.  S.,XV.,  668):  FarreUgy.  WooMitk,  19  How, 
288  (60  U.  8.,  XV.,  eTio);  Bumtlon  v.  Sba*' 
«OT),aWaU.,106(68U.S.,XVIL,906);  7%««7' 
ton  T.  Dean,  7  Wall.,  842  (74  U.  8.,  XIX., m 

The  policy  of  tbe  law  and  the  deaaioDS  of  IM 
court  are  alike  adverse  lofrapneniary  ai^Kals 

T/itPalmyra,  10  Wheat,  603;  QtttbrT.lm 
Co.,  3  Pet,  818;  Toujig  v.  Smilk,  15  Pet,  29 
Croib!f  V.  BuekaTtan.  23  WalL,  458  (80  U.  U 
XXIIL, 1«);  nt  Santa  Maria,  lOWbtmU," 

Mettrt.  BroadlMad  *  RaciwaUv,  . 
F.  DiOon.  Wager  Suai/nt  and  Thontat  J.  Aril 
for  appellant,  contra: 

The  question  of  what  ia  a  final  decn 
been  rnieatedly  passed  uponl^  (his  court;  i| 
while  this  court  baa  ssveialtimeaintiiiiatedlU 
lOS  1. 1 
I.  C.OCH^Ic 


Bt.  hovn,  >TC.,  R,  R.  Co.  T.  SOUTHEHlt  ExFRKH  Co. 


M-SB 


tt  b  gnatlr  to  be  dorired  tlutt  &  decree  ehould 
wt  oalj  be  flDft],  but  complete,  before  the  case 
b  Umigbt  up  bj'  Appeal,  yet  we  think  that  the 
nItiariUca  ue  dear,  to  the  effect  that  a  decree 
neh  M  thia.  la  both  final  and  complete. 


IS:  fin  T.  Lm»,  8  Crancb,  179;  TAomptm  v. 
£taiO  WalL,8ef74  U.  8..  XIX.,  M);  i'V*™:A 
T.  atiMiafcar,.  12  Wall.,  66  (79  U.  B.,  XX.,2T0); 
aMaaT.BmJto,  10WaU.,5e6(7T  D.S.,XIX., 
ion);  fi,  fi.  Cb.  T.  AnuDy,  28  Wall.,  406  (W  U. 
a.  XXm.,  186):  Ortan  t.  JUt.  lOS  D.  8., 
«8(XXV1..*8I^:  Jh>n<g»Y.B.it.Cb..2Black, 
B31  (fl  D.  S.,  XVn.,  SeO);  JRcAoud  v.  Oirod, 


Mr.  CU^AjtfMWaltadeUTered  tbeopio- 
kvof  ttMCOUit: 

The  Soatbetn  Expteaa  Companj,  an  express 
eanier.  filed  iu  bill  in  equity  aninat  the  St. 
La«bjn»  Mountain  A  Sonthern  Roil  way  Com- 
MT  .in  tbe  Circuit  Court  for  the  Easleni  District 
of  Miwoail,  la  eoMn  the  Railway  Company 
btm  inlofMng  with  or  disturbing  tbe  Bxpreaa 
Omautr  In  tbe  en}o;ment  of  tbe  facilities  it 
thcBBMl  for  Um  transaction  of  its  express  buri- 
■ea  oTcr  the  RaDwi^  Company's  railroad,  ao 
)  lo^astlw  Express  ComponycoDfonned  to  the 
Rgolrtioitsof  the  Railway  Company  and  p^  all 
lawfnl  chargea  for  the  buriness.  A  preUmluary 
taJonciioB  waa  asked  fnaud,  in  thiscoonectioo. 


lie  fam  ptmA  that  if  any  dispute  or  disagree- 
ngnt  Aonra  arise  between  the  parties  during 
the  pendency  of  the  suit,  upon  the  question  oi 


_, n  to  be  paid  for  transpoftatio/.  the 

rusiw  Company  might  be  permitted  to  bring 
tke  same  b«foT«  uw  court  for  decfalon  by  way 
c<  an  lateriocutory  appUcatloo.  On  the  filing  of 
(he  btS,  the  [vetliiLiDary  injunction  was  granted, 
«Ueh  was  afterwards  modified  la  some  par- 
tlnlan  affecting  the  compensation  to  be  paid 
and  the  mode  of  doing  tbe  burinees. 

Om  Ae  asihof  Harch,  1882,  the  court  entered 


iWaoof.  at  a  hut  aitd  teaaonable  rate  of  compen- 
■Am,  Bad  ihatsDCb  rate  of  compensation  is  to 
be  fanod  and  estaUished  as  a  unit  and  Is  to  In- 
dade  as  weQ  the  trannmrtatlon  of  such  mea- 
■Msnoc  ogenta  aaot^the  express  matt 
AA  cBstodT  and  under  their  control. 


strained  front  Interfering  wltb  or  disturbing  In 
any  manner  Ihe  enloyment  by  tbe  plointiC  of 
the  facilities  provided  for  in  this  decree,  to  be 
accorded  to  it  by  the  said  defendant  upon  its 
lines  of  railway,  or  such  as  have  oeen  hereto- 
fore accorded  to  it  for  the  transaction  of  the 
business  of  the  plalntiO  and  of  the  express  busi- 
ness of  the  public  confided  to  its  care,  and  from 
int«rfering  with  any  of  the  express  matter  or 
messengers  of  the  plaintiff,  ana  from  excluding 
or  ejectbg  any  of  Its  express  matter  or  messen- 
gers from  the  depots,  trains,  can  or  lines  of  the 
said  defendant  as  the  same  are  by  this  decree 
directed  to  be  permitted  to  be  enjoyed  and  oc- 
copted  by  the  said  plaintifl.  and  from  refusing 
to  tecdTe  and  transport  in  tike  manner  as  tbe 
said  defendant  Is  now  transporting,  or  as  it  may 
hereafter  transport  for  Itself  or  for  any  other 
express  company  over  its  lines  of  railway,  the 
express  matter  and  messengers  of  the  said  plaint- 
iff, and  from  intofering  with  or  disturbing  the 
biurlness  of  the  S^  plaintiff  in  any  manner 
whatsoeTer,the  said  plain  tiff  paying  for  tbe  serv- 
ices performed  for  It  by  the  defendant  monthly. 


for  the  transportation  of  ordinary  freight,  and 
not  exceeding  the  rate  at  which  it  ma;  itself 
transport  express  matter  on  Its  own  account,  or 
for  any  other  express  or  other  corporation,  or 
for  private  individuals,  reserving  to  either  par^ 
a  right,  at  any  time  hereafter,  to  apply  to  thia 
court,  accordmg  to  the  rules  in  equity  proceed- 
dings,  for  a  modification  of  this  decree  as  to  tbe 
~  eaaure  of  compensation  berdn  prescribed. 

It  Is  further  ordered,  adjudged  and  decreed 
that  the  defendant  pay  thie  costs  to  be  taxed 
herein,  and  tlut  an  execution  or  a  fee  bill  Issue 
therefor." 

On  the  2gth  of  March  tbe  Railway  Commny 
prayed  an  appeal,  which  was  allowed  and,  on 
the  15th  of  May,  perfected  by  the  approvu  of 
the  necessary  bond.  During  the  same  Termof 
the  court,  but  after  the  appeal  bond  was  ac- 
cepted and  approved,  the  ESxpreas  Companv 
m&^sd  the  court  W  grant  It  tho  benefit  of  a  ref- 
erence authorized  by  sections  V.  and  X.  of  tbe 
decree,  and  a  master  was  appointed  to  inquire 
into  and  report  on  the  matters  alleged. 

The  cause  having  been  duly  docketed  ban, 
the  Express  Company  moves  to  dismiss  the  ap- 


^  Msika  of  tbe  prdimlnary  order  of  injunc- 
tkM  itnia,  the  d^endanl  has.  In  viotaten  of 
■ad  fnJuBcatfoo  and  of  the  ritjiti  of  complaln- 
aai.  hmW  unjust  dlscitmlnauons  against  com- 
rlsisMBi,  sad  haa  charged  oomplalnaut  unjust 
mi  ^wcaMaohle  rates  for  carrying  express 
MMv,  Ifaenfon,  it  is  ordered  that  complainant 
law  koTC  hereafter  to  appW  for  an  investin- 
fl<a  tt  thaae  and  similar  allegMion*,  and  for 
«ek  o>dar  with  laspect  thereto  as  One  facta, 
«W»  aw»t^ned.  laay  Justify,  and  for  the  ap- 
F*"!**"*  oC  a  master  to  take  proof  and  report 

XL  Tknt  tkt  defendant.  Its  offloers,  agents, 
■rtaaa  and  sasnbwfs  and  all  persons  acting 
aodar  thdr  aniboiity  be  and  tnev  hereby  are 
fmmmgmllf  and  perpetually  enjoined  and  r»- 
IM  I',  fc, 


peal,  on  the  ground  that  the  decree  appealed 
om  is  not  a  final  decree. 
At  we  have  hod  oexxaiaa  tosa^atthepresent 


TemLinAnAnobv.  Brinktrioff  aitA  G 

In$,  Go.  \aia»,  78,  287],  a  decreeisfinal,  forthe 
porpoaes  of  an  appeal  to  this  court,  when  It  te^ 
minatea  tbe  liti^tion  between  the  parties  on 
the  merits  of  the  case,  and  leaves  nothing  to  be 
done  but  to  enforce  by  execution  what  has  been 
determined.  Under  uls  rule  we  think  Itae  pres- 
ent decree  Is  final.    The  suit  was  brought  U> 


.  juire  this  to  be  done  on  tne  pkyment  of 
lawful  charge*.  It  was  no  port  of  the  object 
of  the  suit  to  have  It  deflnitelT  settled  what 
these  charges  should  befor  all  tune.  The  point 
was  to  establish  the  Uablli^  of  the  Railway 
Company  to  cany.  The  decree  requires  the 
carriage,  and  fixes  the  compensation  bo  be  paid. 
It  adjudges  costs  against  the  Railway  Company 


.,Coe>^lc 


80,81:74,75 


SCPIIEUE  CODItT  OF  THE  UltlTED  StaTEB. 


OlT.  lUM, 


kdA  an-ords  execution.  Notlitog  more  remains 
to  be  dona  Ly  the  aiiirt  to  disixisc  of  tlic  case. 
Innsmiich  as  tlic  latcs  properly  clinrgeablc  for 
trnnsporlaiion  vory  according  lo  circumstancea, 
and  wbnt  was  reasonable  wlico  tlie  decree  was 
Tendered  may  not  always  continue  to  be  bo, 
leave  is  given  the  parties  to  apply  for  a  modifl- 
eatloD  of  what  has  been  ordered  in  that  par- 
ticular. If  tbey.  or  either  of  them,  sball  desire 
to  do  K.  In  effect,  Uie  decree  requires  the  Kail- 
wav  Company  to  carrv  for  reasonable  rates, 
ana  flies  for  the  time  oelng  the  mazimum  of 
what  will  be  reasonable. 

The  controversy  which  iheEipresa  Company 
has  had  referred  to  the  master,  about  the  com- 

Ensalion  to  be  paid  for  the  transportation  dur- 
g  the  pendency  of  tlie  suit,  does  not  enter  into 
the  merits  of  the  case.  All  such  ntatters  relate 
to  the  admlnistiikiion  of  the  cause,  and  th.i  ac- 
counts to  be  aetUed  under  the  present  order  are 
of  the  same  eeueral  character  as  those  of  a  re- 
ceiver who  holds  property  awaiting  the  flnal 
disposition  of  a  suit.  They  are  incidents  of  the 
main  lltJgatloD,  but  not  necessarily  a  part  of  it. 
The  Buppiemenlal  order,  made  after  the  decree, 

idatescmly  to  the  settlement  of  the  

which  accrued  pending  the  suit. 
l/i^  motion  to  diimiu  it  denied, 
TtM  oop7.  Test;  _ 

James  U.  UcEeoney,  Clerk,  Sup.  Ooort,  U.  B. 

ated-ue  U.  S.,  Hi. 

HI6S0UKI,  KANSAS  AND  TEXAS  RAIL- 
WAT  COMPANY,  Appt.. 

WILLIAM  B.  DIN8M0RE,  As  President  of 
the  Adaus  Ezpbess  CouPAirr,  And  a  Stock- 
holder Therein. 

(Eee  B.  a.  Baponerl  ed.,  80,  n.) 


"aVS 


here  the  clerk  oertlfles  the  tranBcriiitfientu 


Cult  and  perfect  oaiiy  from  the  n 
«iilt,tl)'    ■ 


tUi  ft  nifflnlent 


of  ail  tlie  procee<lliigs  In  the 
for  all  the  purpoees  of  Jur*-"' 

3.  If  tbe  certmcate  Is  que  u-uc,  tue  rvtoBay  u  uj 
ttrtiorari,  to  supply  cleficiBnolaB,  and  not  by  motioii 
todismln. 

i.  A  arttomn  to  bring  up  the  evidence  may  be 
fTSnted  aithougb  It  appeals  that  the  case  was  dls- 
poeod  of  on  demurrer  to  Uie  bill,  If  the  record  has 
not  been  printed  Id  rull,  and  the  tnrtlCB  do  not  acree 
■B  to  what  It  ooDtafns. 

[No.  9W.3 
Submitted  Jan.  S,  1883.    DeeideA  Jan.  t9, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

On  motion  to  diamlas,  or  for  a  certiorari. 

The  history  and  facta  of  the  case  sufBdeotly 
■ppcBT  In  the  opinion  of  the  court. 

Mr.  C.  A.  BewKrd.  for  appellee,  in  aupport 
of  motion. 

Jfesgn.  A.  T.  Brittoa  J.  H.  MoOowMtt 
Thou»a  J.  FortU  and  A.  Ih  WHHmm.  for 
appellant,  amtra. 


Thla  moUon  to  diamiss  is  made  bccouw,  Mil 
allcccd:  1,  tlie  decree  appealed  fnDni  iiDOts 
finnldecree;  and  2,  the  transcript  is  not  propn- 
ly  certified. 
I.  As  to  the  decree: 

The  case  is  in  some  particnlnra  ditTeteat  from 
that  of  the  H.  Co.  v.  Ezp.  Co,,  just  dedM 
[ante,  6S8].  but  In  our  opinion  the  diCrcreiiaf 
do  not  maleriallv  affect  the  present  qiicstiotL 
The  decree  in  tliia  case,  as  in  llist,  rcquira  iIk 
It^lway  Company  to   carry  for  the  Eirro 
ComiMuiv  and  fixes  the  rate  of  compentatica. 
"  until  tne  further  order  or  decree  of  tlii<(dt'   ■ 
cuit)  court,"    In  this  case,  the  reference  lo  Ik  1 
master  "  To  take  and  state  an  account  brtweti 
the  parties  as  to  the  compcnsntion  that  sliould  1 
be  and  has  been  paid  durmg  the  litigation,  ud  1 
up  to  the  final  termination  thereof,"  wasenleieil 
belore  or  at  the  time  of  the  decree  from  whidi  | 
the  appea?  was  taken.    Still,  In  this,  as  in  Uui,   ' 
the  reference  Is  In  respect  to  matten  tStviBi 
the  administration  of  the  CAuse,  aud  does  nM 
Involve  the  merits.    The  reservation  of  power 
to  change  the  rates  opera  tea  only  on  theniiwe, 
and  was  evidently  Intended  for  the  purpMt  of 
enabling  the  court  to  act  in  case  a  cbainge  sltouM 
be  required.    As  the  decree  standa,  the  Kxpno 
Company  can  require  the  liailway  Company  to 
carry  at  the  rate  which  has  been  fixed. 
3.  As  to  the  certiflcnie: 
The  clerk  certifies  the  transcript  ant  op 
to  be  a  true,  fuU  and  perfect  copy  from  the  itt- 
ord  of  all  the  proceedings  in  the  suiL  Ceriaiiily 
this  ia  BufBdent  for  all  the  purposes  of  ]tuisdi^ 
tinn.     If,  in  point  of  fact,  the  certificate  is  not 
tr>te,  the  remedy  is  by  certiorari  to  supply  dif- 
cleDciea,  and  not  by  motion  to  dismlsa. 

To  meet  this  view  of  the  case,  the  appcfte 
BuggestA  diminution  and  asks  toe  a  eertivrari  to 
bring  up  "  The  evidence  taken  before  •  •  ' 
William  H.  Bossington,  as  examiner  •  •  ' 
remaining  on  file  in  the  office  of  the  dcrk,  cod- 
stituling  the  exhibits,  depositions,  and  proots 
used  on  tlie  argument  of  the  cause  in  the  ■  *  * 
circuit  court. 

Upon  the  face  of  the  decree  It  appears  that 
the  case  was  disposed  of  on  demurrer  to  the  ball. 
If  that  be  tbe  truth,  the  evidence  on  file  is  nvi 
necesBory  for  tbe  hearing  of  Ibe  appeal,  bitt  ta 
Vie  record,  wliidi  it  Jtere,  luu  not  been  printed  i* 
fiiU,  and  the  partiet  do  not  agree  in  Uieir  «M^ 
meTitt  at  to  Khat  it  eoniaint,  uw  leiU  grant  &i 
certiorari  aiked  for,  reeerting  all  fiirilur  qua- 
Hont  tinUl  tie  return  u  made. 
True  OOP  J.   TtBt : 

Jamea  R.  KcEenner,  OeritiSup.  Ocmt,  n.& 


HABRT  STUCKT,  Asdgnee  in  Bankruptcy 
fd  Bbn.  Uei^teb,  Appt, 

MASONIC  SAVINGS  BANE  ahd  JACOB 

ERIEOER,  St., 

(Sob  8.  C,  B«p«>t«r<i  ad^  Tt,  ID 

.Ptwtiiuldnf  pr0rsnee  «Mbr  btntrupt  Act 

A  txedltOT  deaUnf  with  a  debtor  whom  ho  na; 
suapecttobeln  fallfiwelroumKaDMB,  bntof  wUd 
he  has  no  lulBolent  evideDoe,  mar  ieoeiT«  paraKB 
or  security  without  vMatlngtbeuuikmpthiw:  al 
thouf^helsanwlUiDf  to  Boat  Umtiuteerandi 
anxloDi  about  Us  da&aaalhaaaatHwcdadra  t 


.  COCH^IC 


.  DVIXCAX. 


K-'il 


IVBmJ  k  not  problUted  b;  Ikw. 

[No.  164.] 
ArjuiAm.  ee.  19,  1S83.  DteidtdFVb.  8.  i 

APPEAL  from  the  Clrciiil  Conrt  of  Uw  Untted 
Stucs  for  the  Di.itrict  of  Eentncl^. 
'Hm  liUturj  and  facts  of  tbe  case  nimdeQlly 
tpMu  lo  the  opJDioQ  of  ilie  court 

Mtmn.  D.  W.  ArmBtrone.  L.  IT.  Dembitt 
•ad  P.  A.  Gaertaer,  for  apitcUant. 
Mmn.  9.  P.  Helm  and   IF:  0.  Dodd.  for 


Jfr.  J««Uief  MIll»r  dellverei]  the  opinion  of 

Thii  mjt  oririnAled  in  ■  bill  in  eqa\ty 
bnn*tt  in  the  dutriet  court  by  Btucky,  oa  ae- 
i^DRot  Mcllcr.  A  kiiikrupl,  agninst  the  Biink 
«"iJsg»ln»l  Jacob  Kric;,t;r,  St.,  forthcpurposi- 
1^  hariag  two  mortpiij'cs  Qi^c  by  the  bankrupt 
linkreii  toW.  siid  ibe  real  e«lai8  covered  by 
iljcm  >old  free  of  Ibe  lien  of  tboae  mortifies. 
Tile  ground  of  iMs  relief  U  tlie  allegation  thai 
lit  iiKvtgara  were  made  by  Melter  nben  in- 
BlTnt.  aod  were  |i references  in  contemplation 
rf  tukniptcy,  void  by  the  bonkrupl  laiv,  nnd 
tfau.  by  Tirtue  of  the  bankrupt   proceedings 

i  within  tworaonlbs  nftcr  thevwere 

Luiil. 


e.  ihrr  II 


cnart  reretaed  ibii  decree  and  dismissed  the 

libdMwn  that  Imtb  roon^L'cs  were  tnken  to 
■rorErcDcwa)  notes  for  pre-cxistin"  debts,  one 
Ki'e  and  mortgage  being  muJi:  lo  Luc  Btmk  di- 
rtiljr,  and  tbe  other  lo  Mr.  Krieger,  who  was 
pmkieat  of  tbe  llank,  the  note  being  Indorsetl 
t;  him  (o  the  Bank.    They  were  for  tfl.iKH) 

Tfae  wbole  matter  turn*  upon  the  qupstlon 
■tether  Erieger,  who  acted  almost  ntonc  fur 
ijf  B»ak,  had  reeaoiiable  ground  to  l>clieve  iliat 
Uriier  WB*  Inaolvent  at  tite  lime  the  uorlgngcs 
"cc  made. 

IW  Dktrlct  Judge,  who  decided  Uiat  he  bod 
•xk  reaKmable  ground,  doea  not  seem  to  have 
fiTca  dne  wd^t  to  the  principles  of  the  case  ot 
Ijrtat  T.  Xat.  Baak,  decided  \>y  this  court,  and 
wportad  in  «7  U.  H.,  00  [XXlV..  0711.  a  case 
TiiA  VBi  fully  coDitderci]  and  wliicbWsince 
' — •>  followed  by  Qt  as  a  Icndiu;;  one  on  tbe 


Tkatca 


E  catabl<*bcs  the  doctrine  thata  cred- 


•MDoiiVtncicnteTidence.  may  receive  payment 
c  Mcuriiy  without  vlolaling  tbe  bankrupt  law. 
"  lie  mav  Uc  unwilliug  to  trust  hint  further  ; 
•K  any  ferl  anxious  about  lii*  claim  and  liavea 
■PjO;;  dourc  to  secure  it,  yet  su>:h  Ifvlief  as  the 
•n  (Vinfaut  may  be  wanting.  ObUiining  add!' 
%,-xuX  HcurltT  ..... 


few.- 


curltT  or  roccivioK  pnymcnt  of  a  debt 
j:1i  ctrcunutanjea  I*  not  prohibited  by 

c  before  u*  the  testimony  of  Erl^er 
i.n>clf.  eailtconcwlio  best  knows  tlic  strength 
'-''  i!k  wi0>(.Jaa,  if  any.  on  which  he  acted,  and 
*tet  cTkleoce  was  ixrfore  bim,  must  chiefly 

Ve  larc  cssaincd  his  dcpoaltloa  Tery  cflr«- 


fully.  We  think  it  licars  the  imprera  of  rfindT 
and  it  negatives  the  idea  tiiat  hehadrcnn>iin<'Io 
ground  to  believe  Meller  Insolvent,  or  that  be 
actually  did  believe  it. 

The  evidence,  outside  of  this,  as  to  the  various 
estimates  of  the  value  of  Krieger's  properly  ami 
the  aroouDt  of  bis  debts,  wliiie  it  shows  tbiit 
Melter  was  probably  insolvent,  docs  not  show 
thst  this  wss  known  to  Helter  himstcif  or  to 
Krieger,  or  that  the  latter  bad  reasonable 
grouuds  to  believe  bim  so. 

It  would  serve  no  useful  purpose  to  give  in 
this  opinion  a  lull  esarainallon  of  all.  too  evi- 
dence. It  it  m^eni  to  »ay  Uiat  in  looking  it 
all  orer  me  concur  tn'M  l/ic  Circuit  Jtulj/e,  imf 
hii  decree  diimtuing  tJi«  1411  it  a^rmed. 

True  copy.  Tivt;  _ 

Jaince  H.  McKoancy.  Clerk.  Sup.  Court,  V.  B- 


HOWARD  STEDBIN8.  IHJ.  in  Err., 

MARIA  L.   DUNCAN  et  al.,  Dcviseee  ol 

WILUAM  B.  MORAIS,  Deceased. 

(Sees.  C.  Beporier'seiL.  S^O.) 

L::atliof  »(dc  plaint^— proof  of  Urns  of  inttmment 
h  a  nilirritiiig—t  n»uffieien  i  it/rjectioa — error — 
identity — recording  deed — ejfcet  of  record — eer- 
HJiideopy.  of  deed  and  tittit  of  record. 

1.  The  suggmtlon  of  llio  dnatb  of  a  sole  plslntltT, 
miide  whlto  tiotti  luniu  were  present,  and  an  urder 
m.iilo  wllliouc  objoctl<m  Ihut  ihu  dovlsocs  be  aubaU- 
tutol  OS  |jlalntllTa.u:tiluvrfia/<'c*c<  the  fact  ol  the 
death  uf  BUL'b  party. 


mnl  will  CI) 


•a  objection  timt  the  wiun««»  w 

-""i  In  BDOclier  Slab.',  and  mure  tlun  ahundreil 
trom  tbe  place  urtr'-' 

aad  6i  a  proceeding  for  onKtrbiels  o< 
'Objection  BO  tiihen. 

6.  SIliibtpKiof  of  Ideotlir  ofaimntori 

jt  itogIds  titles:  l-Vntltynf  niunus  Is  prima  }aet« 
eviclenoe  ot  Idtntlly  t,t  pcrwins. 

T.  Wbcre,  by  tbe  laws  vf  a  Stale,  a  <ked  may  be 
Tccordeil  llMiuifh  not  proven  or  lelinowloilifSd.  tbe 
1  _iii 1 TiivUve  Doltoe  l»  siibse- 

Foine  i>cn>i)n  has  exeoiitod  two  deeds 
■mill.-  uind,  Uie  Qrst  •loud  reconled  will  bold 
'.althoiijfli  not  proven  or  iidtnuwiodgaltpnr* 
tlculurty  wbcre  UieBrsteiocuUxlilcoJ  WHS  uoi  ro- 
DOPlo'I  until  Qftjr  yean  from  lis  date,  and  lonvafkir 
Innoveni  purohasen  hadboiightthcbinils. 

_  _ wrtlliclc.py 

comuclentevlilooue;  yet,  wlien>n  teoonl  of  exicIi  a 
deed  Is  by  tbe  law  et  lUlnnlii.  notice  to  nibscqiicnt 
lurrbRscn,  a  oertlfled  copy  from  Uiereconl  Is  iiroof 
bntaiich  iloi>d  and  mumuranduai  was  of  reoord  In 

lu.  Lvury  Uuciimcnt  nf  a  public  nnlnre  wlilch 
here  would  Ihj  an  Inoonvcnlcnoe  tu  rcinovlnir,  and 

NuTt-EjHao/tJBUhof  i)Or»»,ijn«iil(,    8ee  note 
D  Grvcn  v.  Watklns.  10  C.  sTw  Whoat.),  HO. 
Eri'iIcncE  itf  lost  pni-er  and  tteondary  erliimv.  nf 


Ins.  Co.  V.  Tladale, 


^1sltaie,ofuls_'x 


ly  Google 


SuPRuiE  Coimt  or  the  United  States. 


11.  Itbtbectutr  of  the  reoonlar  tODote  when  tbe 
record  wu  made  lacenlfled  oopyofiuohinemoraii- 
diiintaooropeUDteTldeiiceta  prove  ttae ■" 


[No.  158.] 
Submitted  Jan.  19, 188S.    Dedded  Mar.  B,  1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IlliDoU. 

The  hietory  and  facu  of  the  case  very  fully 
Appear  in  the  opinion  of  the  court. 

Meuri.  Geo.  O.  Ide,  John  W.  Rosa  and 
it  IJoyd.  for  pkintift  in  error: 

Proof  of  the  death  of  Wm.  B.  Morfl  wag  an 
essential  link  in  the  plaintifl's  cbaiv  tf  title. 
The  probate  record  offered  wu  not  bump«t«&t 
evidence  of  such  death. 

Ini.  Co.  V.  TitdaU,  91  U.S. ,341  (XXin.,816); 
Carroa  v.  CarroU,  60  N.  T.,  1S8;  2  Whart  Ev., 
eecs.  810, 1278:  MilUkenM.  Jfarftn,  Mm..  17. 

The  certified  copy  of  a  record  of  an  alleged 
deed  from  Dunbar  to  Fiout  was  improperly  ad- 
mitted in  evidence. 

R.  8.  ni..  Ifl77.ch.  BO.secBOiJKeCfarmttfAv. 
Evaiu,  r3Ill.,838;  JbWrf  t.  Ounio,  1  Bradw. 
<IU.),  244. 

It  was  not  acknowledged  punuant  to  any 
statute  of  Illinois. 

Sammtn  v.  Dola,  SI  HL,  808;  Wai  t.  .Era- 
baum,  88  m..  263. 

It  was  Dot  entitled  to  record. 

Act  lB07,Bec.  13, 1  Adams  &  Durbam.R.  Est. 
8l.,64;Ca77)enfeT-v.  iJecter.  eWall.,S25  (7SU. 
8..  XIX., 426);  8em^  v.  Mile*.  2  Beam.,  817; 
(Mteau  V.  J&na,  11  111.,  820;  BuekmaiUr  y.  Job. 
IBni.,328. 

The  copy  of  tbe  destroyed  depoaltlotis  of 
HlddletoD  and  Collard  was  improperly  admit- 
ted. 

Stout y.  Cook.Vl  ni.,  S80;  8.  0..  67  IlL,  886; 
Aulger  v.  Ant  tA,  34  111.  ,637;  HubAini  t.  Corgan, 
69IU.,70. 

The  deed  to  Front  was  not  admls^le  aa  an 
ancient  deed. 

1  Whart.  Ev.,  sec.  194;  Jaektan  v,  Blantkan, 
8Johns.,S07;&ntI/>T.if<inJti'n,  20II1.,14;^adt- 
•»nv.  £v^«r«,  SCow.,221. 

No  accompanying  possession  for  any  period 
of  time  was  shown. 

Oarfav.  ti>«r<jMy,6Pet.,844;  FeUy.Toung, 
68  ni.,  109;  JiiatKmT.£kn«Aan,8Johns.,397. 

The  certiflcate  of  the  recorder,  attached  to 
the  copy  of  the  record  of  the  deed,  was  not  evi- 
dence (n  the  contents  of  the  deed  and  of  the  in- 


dorsements upon  it.    The  andentoess  of  tbeil 
Icged  deed  could  not  be  soproved. 

Bmiai  T.  Bankin,  30  111.,  22;lWbRIt  Et., 
sec.  115;  Younae  v.  Gvilbeau,  8  Wall,  6H(70U. 
S.,  XVUI..3fl2). 

The  deed  not  having  been  properly  acknovl- 
edged,  tbe  certified  copy  was  incompetoit  u 
prove  tbe  alleged  recordbig. 

Smith  V.  Sanldn,  20  lU.,  IB. 

The  law  preaumea  that  these  deeds  were  a*de 
and  delivered  on  the  day  of  their  dates. 

Deivimm-Y.  MeConnd.mXL.iSS-.Birdt*^. 
Oleoma,  So  m. ,  97;  Jayne  v.  Oregg.  42  BL.  tit; 
JfeCfanndv.SpDim  Lilt.  Sel.  Cas.  45B. 

Tbe  record  of  a  deed  not  entitled  torecoid^ 
void,  and  cannot  avail  as  nodes. 

at.  John  V. Omger.  40  DL,  586;  Bmt&Y.  An- 
Mn,  20  ni..  28. 

To  entitle  a  deed  to  record,  wben  acknowl- 
edged before  a  justice  of  the  peace  out  of  ilie 
county  where  tbe  land  Ues,  the  indispeoable 
certificate  of  magistracy  must  accomFUj  tlie 
deed, 

Hardiiig  v.  OartCt,  45  III.,  854;  Yma  ». 
SchuyUr.  1  Gilm.,  183. 

Mr.  Thoma*  Sent,  for  defendant  In  error: 

It  la  submitted  that  no  further  proof  of  lbs 
.  eath  of  the  said  Morris  waa  neceaaiuT. 

R.8.IlL,til.  E " 

dtic  Abatement,  c 

We  had  more  tl 
l^afs  Evidence, 

1  Qreenl.  Ev.,  tec.  550;  Ji^ert-r.  Baddif.  10 
N.  H.,  242;  OumttTtg/iam  r.  Smirt.TO  Pi.,45S. 

Mr.  JwtUn  Wood*  ddivered  tbe  ofonkm  ot 
the  court: 

This  waa  an  action  of  ejectment,  originallT 
brought  by  William  B,  Morria,  in  tbe  CirCTiii 
Court  of  the  United  States  for  tbe  Norlbetv 
District  of  Ulinola,  against  Howard  Stehtdni. 
the  plaintiff  in  error,  for  the  recovery  of  a  ooar- 
ter  section  of  land,  originally  aituBie  in  Madi- 
son County,  Illinois,  but  when  tbe  suit  was  be- 
gun, situate  in  Stark  County.  Before  tbe  final 
trial  of  tbe  cause,  to  wit:  on  January  22,  18T>, 
the  deatb  of  the  plaintiff  was  eucgested,  and 
the  devlaeea  named  in  the  last  will  were  msdc 
parties,  as  appears  by  the  following  enbynpon 
the  record  o)  the  court: 

"  Now  come  the  pArties  by  tbejr  attonM;^ 
and  Thomas  Dent,  Esa.,  tbe  Mtomey  of  Uk 
plaintifl,  su^esta  to  the  conrt  the  deAlb  ol 
William  B.  Morris,  and  that  Maria  L  Duncan, 
Harriet  B.  Cooledge,  and  Helen  Cocdedge  an 


■e  than  woa  required  by  Green 


BteordqffSeed;  UaefftetmnoUee;  oatowhoniTMit 
tueenarvuiruonl. 

It  la  not  neceesarrto  record  a  deed  so  tar  as  tba 
parUee  to  it  ai«  concerned.  Wood  v.  C3ibpId,18N, 
r..  log ;  walker  v.  Ooltralne,  B  Irsd.  Eq..  TV  i  HoCas- 


but,  U  Barb.^8M 


Iwoi^  a  lta^4a:  IMup  ▼.  Hmt- 


ly  Google 


Stbbbims  v.  DcNcur. 


IbaderlMa  of  aald  deceased;  uid,  on  motion  of 
(taa  pUntilTi  Utoraej,  it  is  ordered  by  the  cou  rt 
Alt  Mid  darlaees,  Hari&  L.  Dudc&u,  Harriet  B. 
OMdodge  and  Helen  Cooledge,  be  mode  plalut- 
Um  bereiii.'' 

Tlwd^eiMlantpleAdedtheKeneTallssue.  The 
non  wu  tried  bj  B  juiy,  vno  returned  a  ver- 
dict for  (be  plaintiff!,  upon  whicli  Judsment 
*w  tadered  id  their  favor  for  tbe  lands  Ci  con- 
trovenj.  To  reverse  tbat  judgment,  the  de- 
((■dant  In  the  circait  court  has  miught  the  case 
here  npon  writ  of  error. 

A  bul  of  exceptions  was  taken  upon  the  trial, 
bm  wlilcb  tbe  followins  statement  of  the  case 
tamade: 

Dimgarding  the  order  in  which  the  testi- 
aaB7  was  introduced,  and  arranging  in  chrono- 
kj^oallv,  the  plaintiffs  below,  lo  prove  title  In 
tbemaelvea,  offered  the  foUowlag  evidence: 

I.  An  eiempliJlcation  of  a  patent  from  the 
Coiled  State*  to  one  John  J.  Dunbar  for  the 
Iiodi  incontroversf . 

I.  A  certified  copr  of  t  'leed  for  the  same 
bad*  from  John  J.  Duntnr  to  William  Prout. 
dated  JanoarT'  0, 1818,  said  copy  beingcertified 
U  bave  been  made  Februarv  8,  1875. 

I.  A  certified  copy  of  a  deed  for  the  same 
liadi  from  William  Prout  to  Joseph  Duncan, 
•iated  Mar  S,  1631,  and  recorded  In  said  county 
Octobers),  1836. 

4.  A  certifled  copy  of  ■  decree  in  chancery 
fa  the  United  Stales  Circuit  Court  for  thu  iMs- 
crin  of  nilnc^  dated  June  Q,  1846,  rendered  la 
t  cauae  wherein  the  United  Statea  were  com- 
plainant* and  the  widow  and  heirs  of  Joseph 
Danon  defendant*,  and  of  the  proceedings  un- 
da  «id  decree  by  which  the  premlsea  In  con- 
HoRny  in  tbl*  suit  were  sold  lo  the  United 


AlWIMt 


by  Wmiam  Thomas,  commissioner, dated 
'  IS,  1646,  and  recorded  January  17, 


JoM  0, 1848.  to  William  W.  Corcoran,  executed 
by  B.  H.  Oiltett.  Solicitor  of  the  Treasury,  in 
tiAalf  ol  tbe  United  gtalet. 

t.  Certified  copy  of  a  deed  for  the  same  prem- 
bas,  dated  December  20,  1867,and  recorded 
Ksicfa  U,  1866,  from  William  W.  Corcoran  u> 
waUaBB.  Morrii. 

S.  CtMUIed  G(OT  of  tbe  wiD  of  WilUam  B. 


ftforris  and  of  the  probate  thereof,  from  which 
it  appeared  tbat  Blaria  L.  Duncan,  Harriet  B. 
Cooledge,  and  Helen  L.  Cooledge,  the  plaintiffs, 
were  Ills  residuary  legatees. 

To  sustain  the  title,  which  the  platutiffs  con- 
tended that  they  derived  iluough  these  docu- 
ments, they  offered  other  evidence,  which  will 
be  noticed  hereaftw,  but  they  offered  no  evi- 
dence of  the  death  of  William  B.  Morris  the 
original  plaintiff,  rince  the  certified  copy  of  his 
will  and  of  the  probate  thereof  and  the  letters 
tcHtamentary  issued  tlicreon. 

The  defendant,  Btebhins,  to  show  title  in  his 
lessor,  offered  in  evidence  the  foUowlag  title 
papers: 

1.  An  exemplifl cation  of  a  patent  by  the 
United  States  lo  John  J.  Dunbar,  dated  Jaou- 
aiT  6, 1818,  for  the  lands  in  controvert. 

a.  A  certified  copy  from  the  recorder's  office 
in  Stark  County,  mnois.  In  which  county  the 
land  issitaal^,  of  adeed,  dated  January  6, 1818, 
from  John  J.  Dimhar  to  John  Frank,  convey- 
ing said  land  in  foe,  and  recorded  in  said  county 
June  16,  1870. 

8.  Other  ^tle  deed*,  by  which  the  title  passed 
from  the  LBita  of  John  Frank  to  Benson  S. 
Scott. 

4.  The  stipulation  of- plaintiffs  that  Btebhins, 
the  defendant,  was  in  possession  of  the  land  In 
contro*R«y  at  the  commeDcement  of  tbe  suit 
under  said  Benson  B.  Bcott  as  his  tenant  only, 
and,  at  no  time,  under  any  other  claim. 

Ko  eiceptloDS  were  taken  by  the  plaintiffs  to 
the  introduction  of  these  title  papen  by  the  de- 
fendant. 

The  real  contest  In  the  cose  was  between  the 
title  of  Ute  plaintiffs  deduced  through  the  deed 
of  Dunbar  to  Front,  and  their  subsequent  muni- 
mentaof  title  pot  in  evidence,  and  the  title  of 
defendant  derived  through  tbe  deed  of  Dunbar 
to  Frank,  and  the  sulttequent  conveyances  put 
in  evidence  by  him. 

The  defendant  was  in  possession  of  the  prom- 
ises sued  for.  His  evidence,  which  was  not  ex- 
cepted to,  gave  til"!  a  prima  Jaeit  title,  and  un- 
less the  pbintiffs  showed  a  better  title,  they 
should  not  have  recovered  the  lands  in  contro- 
versy. It  Is,  therefore,  only  necessary  to  con- 
sider the  title  which  the  plamtiffs  claim  to  have 
shown  in  themselves.  The  errors  assisned  all 
relat«  to  the  admission,  by  the  court  below,  of 
the  evidence  offered  by  the  plaintiffs  to  sustain 
their  title,  and  the  charge  of  the  court,  lo  the 
jury  upon  the  effect  of  that  evidence.    These 
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raatOT.   Jobnaonv. 

[^nra,  S  Barb..7?3: 
•imu,  u> J  TUton  V.  Hunter, 
.  BurchBnl,HTez.,lH:  B.  C.  T 
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88:  Parker  v.  Scott,  M  N.  a,  Id ;  Bonier  *.  Oaith, 
2  OntL.  4T1-,  a  CM  Am.  Deo.,  30S. 

A  deed  once  roxirded  Is  BOtloe  to  all  tbe  world, 
alUioush  thereoordbedestroved.  LenrT.Dorle,lI 
Hlch..  m ;  HoBavea  v.  HcQulre,  B  Bmedes  *  H.,  H : 
Frialer  v.  FrWer,  8S  Ind.,  £W:  Brannon  v.  Uar,  a 
lod.,  IB :  Anderson  T,  Dugas,  SB  Ga„  UO. 

Knowledn  of  an  Intended  oonvejance  la  not  sut- 
fldent  Dotlbe.  Warden  v.  Adams,  IS  llasL,  ESB; 
Cusbloc  V.  Heard,  4  Flak- nt. 

A  pumbsaer  I*  not  affected  with  DOtloe  of  a  prior 
nnreoorOed  oonveyauoe  menlj  tram  bsimr  one  ot 
the  subscilblni  wlUief  to  l£  Test  vTlOoble,  a 
Oratb,  MB;  iTo,  a  Am.  Bep„  m 

Beoord  ot  a  oonveTBOoe  la  onlr  noUoe  to  after 
parohaasn  from  tbe  mum  nantor.  Boberta  v. 
Bourne.  IS  He.,  1«;  &  O.  K  Am.  Deo..  SU. 

A  deed  actually  reoorded,  If  not  entitled  to  reeord. 
Is  not  oonstructlve  notice  to  a subaeguent  riaotee: 
but  If  be  bss  In  fact  ioea  the  leoord  he  1*  aflaoted 
wUb  actual  notice.  Huanove  v.  BooMr,  ■  Otegao, 
Stt;  &  a,  II  Am.  Bap,,  ni. 
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msdimmeDta  of  error  we  ahall  now  proceed  to 
coDBJder. 

Tbe  coaTt  admitted  u  evidence,  tending  to 
prove  the  death  of  William  B.  Morris,  the  oriK- 
Inal  plaintiif,  the  duly  certified  copy  of  hia  will 
and  of  the  probate  thereof  in  the  Probate  Court 
of  the  CouD^  of  Suffolk,  in  the  State  of  Massa- 
chusetts, and  of  the  letters  testamentary  issued 
thereon,  and  the  court  charged  the  jury.  In  ef- 
fect, that  this  evidence,  nncontramcled,  was 
sufficient  to  show  the  death  of  Morris.  The  ad- 
mission of  this  evidence  and  the  charge  of  the 
court  tberoon  areaasignod  for  error. 

Whether  the  evidence  objected  to  was  or  was 
not  competent  and  sufficient  to  prove  the  death 
of  Morru,  it  was  clearly  competent,  the  death 
of  Morris  being  proved,  to  show  title  in  tbe 
plaintiffs.  The  objection  to  its  admissibility 
must,  therefore,  (all  if  there  was  other  evidence 
lo  show  prima  facie  the  death  of  Moms.  We 
think  that  the  sugcestion  in  tbe  record  of  the 
death  of  Morris  aea  the  order  of  the  court  mak- 
ing his  devisees  parties,  was  sufflcient  for  this 
purpose. 

Section  10  of  chapter  1  of  tiie  Revised  BCat- 
tites  of  Illinois,  ^.  94  (Hurd,  1880),  provides 
that  "When  Uiereisbut  one  plaintiff,  petitioner 
or  complainant  inanaction,  procecdinzorcom- 

Silent  in  law  or  equity,  and  he  shall  die  before 
nal  judgment  or  decree,  such  action,  proceed- 
ing or  complaint  shall  not,  on  that  account, 
abate  if  the  cause  of  action  survive  to  tbe  heir, 
devisee,  executor  or  administrator  of  such  de- 
cedent; but  any  of  such  to  whom  the  cause  of 
action  siiall  survive  may,  by  suggesting  such 
death  upon  tbe  record,  M  suDstituled  as  plainl- 
ifi,  petitioner  or  complainant,  and  prosecute  the 
same  as  in  other  cases." 

Thesuggesiiou  of  the  death  of  Morris,  tbe 
fiolc  plaintiff,  was  madeln  this  case,  as  tbe  rec- 
ord shows,  by  counsel  '"r  the  devisees,  both 
parties  being  present,  and  the  court  made  the 
order,  wiLliont  objection,  that  the  do/isees  be 
made  plaintiffs  in  the  case.  We  think  that  this 
suggestion,  made  n-itbout  objection,  and  tlie 
order  of  the  court  thereon,  settles  prima  facie, 
for  die  purposes  of  this  case,  the  fact  of  the 
dcntb  of  tbe  original  plMntiff.  Tbe  statute  pro- 
vides upco  whose  suggestion  of  tbe  death  of  a 
sole  party  plaintiff,  Uie  court  shall  moke  bis 
heir  or  devuee,  etc.,  plaintiff  in  his  stead.  It 
certainly  cannot  be  the  fair  conatruclion  of  tbe 
statute  that  a  party  may  aland  by  and  sec  the  sug- 
gestion of  the  dcatti  of  tbe  opposing  paKy  en- 
tered of  record  and  liia  heir  or  devisee  substi- 
tuted in  his  stcnd,  and  upon  final  trial  require 
further  proof  of  tbe  death,at  least  vritbout  some 
notice  of  bis  purpose  to  raise  that  particular  is- 
sue. Tbe  death  of  tbe  plaintiff,  after  the  order 
of  the  coun,  may  be  considered  as  settled  be- 
tween tbe  rnuties  for  that  case,  unless  some  mo- 
tion Is  made  or  issue  raised  on  tbe  part  of  tbe 
defendant,  by  which  the  fact  of  tbe  death  is 
controverted.  We  have  been  referred  lo  no  de- 
cision of  the  Supreme  Courtof  Illinois  where  a 
different  rule  bns  been  announced.  In  tbe  case 
of  Mt'liken  v.  Mnrlin,  86  111,,  17,  cited  by  coun- 
sel for  defendant,  the  court  merely  dedded  that 
nbcre  a  party  plainiill  had  died  and  his  heirs 
were  substituted  in  bis  place,  they  must  prove 
that  the  person  under  whom  they  claimed  was 
seised  of  ttie  titie  and  that  they  were  his  heirs. 
But  the  report  of  the  case  clearly  abows  that 


the  point  now  under  consideration  was  neiUicr 
decided  nor  touched.  We  think,  Ihetefoie,  tint 
tbe  ruling  and  charge  of  tbe  court  beknr  dt-l 
DotpreJiMlce  tbe  derendant. 

The  nest  assignment  of  error  relates  to  Uk 
admission  in  evidence  by  tbe  coun  of  the  ceili- 
fled  copy  of  the  deed  from  Dunbar  to  Front  ud 
the  teatimony  offered  by  the  plaintiff  to  sostui 
such  copy.  Tbe  deed  purported  to  be  a  cm- 
veyanoe,  with  covenants  of  general  wananl}, 
by  Dunbar  to  Front,  of  the  land  in  coDtrovef^, 
for  the  consideration  of  $80.  It  leclied  llm 
Diubar  was  tbe  patentee  Uiereof,  and  set  oU 
the  patent  In  foU. ,  The  following  is  a  coot  at 
the  in  tetHmtmitim  clause  of  the  deed,  of  tka 
signatures  of  the  grantor  and  witnesses,  tb«  w- 
knowledgment,  ^davit  of  the  grantor  of  Ui 
identity,  bis  receipt  for  the  purchase  mooey, 
memoraiidum  of  registration,  and  certificate  irf 
the  recorder  of  deeds  for  Madison  Coonly,  Ull- 

"In  witnees  of  all  tbe  foregoing  I  have  boe 
unto  affixed  my  hand  and  seal,  at  Washingtoa 
City,  in  the  County  of  Washington  and  Disttid 
rtf  nrYiim«i,{B  itiin  sixth  day  of  January,  one 
idred  and  eighteen. 
John  J.  Dimbar.    [Seal] 

Signed,  sealed  and  delivered  in  the  presciKC 
of —  Samuel  N.  Smaliwood. 

Joseph  Casdn. 
District  of  Columbia,  Countgof ,  m. 

Be  it  remembered  that,  on  this  rixtb  day  (d 
January,  1818,  the  above  named  John  J.  Dub- 
barr,  who  has  signed,  sealed  and  delivered  tlH 
above  instrument  of  writing,  peraonally  canM 
end  appeared  before  us,  the  undersigned  }(» 
ticcsof  tbe  peace,  and  acknowledg(3  in  dne 
form  of  law,  the  same  to  be  bis  free  act  and 


ed  whenever  it  might  be  deemed  aeceesaij.  In 

witness  of  all  which  tbe  said baa  boe- 

unto  affixed  bis  name  and  has  undersigned  tbe 


John  -|-  J.  Dunbarr. 

Acknowledged  before — 

Samuel  N.  Smaliwood. 
Joseph  Cassin. 
I,  Jchn  J.  Dunbarr,do  declare  upon  oath  tbtl 
I  am  the  same  person  intended  and  named  k 
tbe  above  deed,  deled  the  sixth  day  of  Januaiy, 
1818,  and  more  particularly  In  the  patent  them- 
in  recited  at  length,  and  further,  that  I  was  dolf 
placed  In  possession  of  tbe  patent  for  the  lain 
conveyed  in  the  above  deed,  by  receiving  the 
same  from  tbe  Oenersl  Land  Office. 
bis 
John  -(-  J,  DonlwTT. 

Sworn  and  suhecribcd  to  before  me  this  Tth 
day  of  January,  1818. 

Samuel  N.  Smaliwood. 
Becelved,  this  sixth  day  of  January,  181S, 
from  William  pTout,  tbe  sum  of  ei^^  doUan, 
being  the  consideratioD  money  expraoaed  In  Qm 
above  deed. 

Us 
John  4-  •'.  DaufavT. 

Witness:  Joseph  Casdn. 
Beccrded  June  33d,  1818. 
State  of  Illinois,  Maditm  OtwOt,  m. 
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I,  JobB  D.  Heiael,  clerk  of  the  circuit  conit, 
taiatfeio  reconlerof  deeds  within  and  for 


HtdiHo  Oooon,  In  the  State  of  Dlinoia,  do 
Ttifj  the  above  and  foie^log  to  be 
rfect  and  complete  copy  oi  on  toatTu- 


nuiu  of  reoord  at  my  ofiBoe 
Ui  ISS  and  ISe. 

"  In  vitaeaa  whereof  I  Iiave  hereunto 
kad  and  affixed  tlt«  seal  of  our  said  court,  at 
oOm  to  tbe  Ci^  of  Edwardsville,  this  third 
d^  of  Febraai7,  A.  D.,  one  thouaand  eight 
bndnd  aod  aerenn-flve. 
I         [BnL]  John  D.  Heisel,  GUrk. 

IIh  defendant  Ixtew  objected  to  the  Intioduo- 
Hga  of  Mid  certified  copy  in  evidence,  because 
tktnigiBal  deed  wu  not  ao  certified  and  proven 
M  Umake  s  certified  copy  from  the  record  com> 
piett  evidence  under  the  lawa  of  lUinala. 

Tlw  ooort,  without  paaring  at  that  time  apMi 
ikt  ob]ectioa,  and  not  Uien  admitting  said  wrh* 
hf  la  eridenoe  as  acertifled  copy,  permitted  the 
pUntilb,  at  tbeir  request,  to  make  the  follow- 
be  proof  1 
^Andl 
nka,  "the  pi 

1.  B7  Mr.  Deot,  one  of  the  plaintiffs' 
Ml,  that  aald  couoael  bad  had  la  their  posses- 
^  prior  to  the  great  fire  of  October  a  and  0, 
1871 ,  in  Chicaco,  an  original  deed  correspond- 
tag  HitMantiaQy  In  contents  to  the  writing  of- 
Ised  in  evidence,  except  that  there  was  not  at- 
teked  to  It  the  official  certificate,  dated  Febru- 
■7  %,  Itrni;  that  he  had  not  compared  said  of- 
Incd  copj  with  aald  original,  but  he  believed 
Iran  Rcollcctlon  that  it  correeponded  with  the 
wfpnal,  and  that  he  had  not  made  said  alleged 
«nm;  ihu  Mid  original  deed  bad  been  sent  to 
•w  wunael  in  behalf  of  Wm.  B.  Horria,  the 


orilfBal  deed  had  been  bomed  up  in  the  ChlcMO 
fln  of  Octotier  a  and  e,  1871 :  further,  that  stud 
ori^nal  deed  bad  been  sent  to  Washington  and 
Ktadied  aa  an  exhibit  to  tbe  orlginsj  dopoal- 
Daw  of  £.  J.  Hiddleton  and  George  Golurd, 
hnioafter  mentioned,  and  bad  aulMequentJy 
keea  detached  iberef  torn  by  leave  of  the  court, 
nd  Mumed  to  Wasbingtos  for  nae  la  taking 
(te  dnnetiioaa  of  Henrietta  Boone. 

1  The  ptalttlfff  further  offered  to  read  in 
nidBx*  a  copy  of  tbe  original  depoaitiona  of 
E.  J.  Middleton  and  Qeorse  CoUard,  taken  da 
hatoicooSeplMnbcr  31,1870,  atWa^iogton, 
D.  C,  to  which  tbe  defendant  below  objected. 
Ii  ■»  admitted  that  the  depoaitions  had  been 
nnactljr  copied  by  an  attorn^  in  tbe  cauae 
Ins  the  original  depositlona  on  file  in  the  case; 
ast  the  original  depodUocu,  with  the  other  fliea 
Hdreeordaof  ttie  court,  were  burned  up  in  the 
trt  at  Chicago  of  October,  l»7l;  that  no  order 
«<lhceoart  End  ever  been  made  anthorking  the 
Iliac  of  aaid  copy  as  a  substitute  for  the  origi- 
■I  oepoAioas  and  that  no  proceedings  under 
aaj  statola  bad  been  bad  for  the  piupoee  of  re- 
■orinc  aald  ori|^nal.  but  that  after  said  fire 
At  plilnliffi'  ooonael  had  procured  said  coot 
Irw  ibe  GOiinae]  <A  defendant,  and,  with  nit 
~ — I.  luid  idaced  it  on  file  In  tbla  cause  aa  a 
'  '  al  depoaitiona." 

•upon  oremiled  each  of  aald 

D  ilie  reading  of  said  copy  of  the 
•'^imyiout,  and  pennilted  the  contents  <d  said 

■•tux 


copy  to  be  read  In  evidence,  which  was  dine ; 
to  which  decision  of  the  court  the  defendant  then 
and  there  excepted." , 

"The  contenta  of  said  copy  so  read  were  as 
followa: 

"  That  said  Hiddleton  and  Collntd  had  care- 
fully examined  the  signatures  of  Samuel  N. 
Smallwood  on  said  original  deed  purporting  to 
be  hia  in  three  diSerentplacea,  and  aver  the  said 
aignstures  to  be  tbe  genuine  handwriting  of  said 
Samuel  N,  Smallwood;  and  that  said  oricintil 
deed  la  annexed  to  their  depoaitiona  as  Exhibit 
A;  that  they  were  personally  ncquninted  with 
Samuel  N.  Smallwood  in  bis  lifetime,  and  knew 
hia  handwriting,  having  often  aeea  him  write, 
and  tbey  have  no  heeitatiou  in  declaring  aaid  sig- 
natures to  be  his  genuine  aignoturee. 

Tbe  plain tlfls  s&o  offered  m  evidence  the  dep- 
osition of  William  W.  Corcoran,  who  tesliGed 
that  in  1847  be  purchased  the  lands  in  contro- 
versy from  the  United  Statea  at  public  sale  and 
pala  the  purchase  money  tor  them  into  the 
Treaaury  of  the  United  States,  and  that  at  the 
timeofuiepurcliaaehehad  nonodceof  any  ad- 
verse claim. 

The  plaiutlfb  further  read  in  evidence  a  cer- 
tified copy  of  a  comralsaioD  from  President  Mon- 
roe, attested  by  Richard  Itush,  acting  Secre- 
tary ol  Slate,  and  the  seal  of  the  United  Siniea, 
dated  April  30.  1B17,  appointing  Joseph  Cossin 
juatice  of  the  peace  in  tlie  County  of  WaaLing- 
tou,  in  tbe  District  of  Columbia,  until  tlie  end 
of  tbe  next  session  of  the  U.  8.  Senate,  and  no 
longer;  alao  a  certified  copy  of  a  lilie  commis- 
aion,  dated  September  1, 1817  appointing  Sam- 
uel N.  Smallwood  a  Justice  01  tlic  peace  of  said 
county  until  the  end  of  said  session,  and  no 

'Hie  plaintiffs  aiso  offered  In  evidence  the  Am- 
oeitlon  of  Anthony  Hyde,  who  testified  that  he 
waa  the  buaJneea  agent  In  Washington  Citr  of 
W.  W.  Corcoran;  that  he  knew  of  tbe  purchase 
of  the  land  in  question  by  said  Corcoi.u  in  1847 
andof  the  payment  by  him  of  over  (2;, 000  into 
the  Treaaury  of  the  United  Slates  for  this  and 
other  L'loda;  that  from  February,  1848^0  to  the 
time  when  his  testimony  waa  taken,  February 
24,  1875,  he  had  attended  to  all  mattera  touch- 
ing the  tract  of  land  in  suit,  such  as  the  pay- 
ment of  taxes  and  the  appointment  of  agents,  up 
to  the  time  of  the  conveyance  iheroof  by  Cor- 
coran to  Wm.  B.  Morris;  that  he  aent  tbe  origi- 
nal deed  from  Duntwr  to  Prout,  attached  to  tbe 
depositions  of  E.  J.  Middleton  and  G^rge  Col- 
Ian],  to  the  counsel  of  plaintiffs  below  in  Chi- 
cago on  October  11,  1970;  that  said  deed  was 
afterwards  returned  to  obtain  a  deposition  of 
one  Hra.  H.  H.  Boone  aa  to  Joaepfa  Caasta's  aig- 
natiue,  aod  was  of tervrarda  forwarded,  attached 
to  a  deposition  of  Hra.  Boone  to  tbe  clerk  of  the 
United  States  Circuit  Couri  at  Chicago,  on  or 
about  Januaiy  26, 1871. 

Hyde  further  testifies  that  he  bad  paid  the 
taxee  on  aald  lands  for  Mr,  Corcoran  from  In47 
to  1864,  mainly  through  nccnta  who  lived  In 
DUnoia,  but  that  be  himself  had  for  a  ycnr  or 
two  paid  the  taxes  directly  to  the  county  olUccrs. 

Aasuming,  for  the  present,  that  the  evidence 
offered  to  support  the  deed  from  Duntiar  to 
Prout  waa  competent  and  properly  admittiil, 
Uie  queaUon  la  presented  wlietner  the  deed  it- 
self, tbua  aupporied,  was  admiaaible.  We  are 
of  opinbn  that  It  was. 
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The  esfatence  of  tbeorifrioBl  deed  &nd  Itsde- 
ftruction  in  tbe  fire  at  Chicago,  in  OeUibar, 
IBTl,  wu  distlncUy  proved  by  tbe  tesdmonj  of 
Dent,  cmiuae]  for  plaintiOB.  He  teetifled  Uiat 
it  hud  been  seattoibe  counsel  inCliicagootthe 
original  plaintiff  in  the  case;  that  it  bad  been 
offered  la  evidence  on  the  first  trial  of  the  case, 


I,  therefore,  competent  for  Uie  plaintiffs  to 
pnjTe  its  coDtentB.    Thus,  In  Sigs/t  v.  Taylor,  4 

Wheat.,  4m,  this  court  siud: 

"  Tbe  geceraJ  rule  of  evidence  is,  If  a  partj 
intend  to  use  a  deed  or  anv  other inslrumen tin 
[44]  evidence,  he  ought  to  proauce  the  original  if  he 
baa  it  in  his  po^esslon,  or  if  the  original  is  lost 
or  dcslroyed,  secondnry  evidence,  which  is  the 
licst  tiie  nature  of  tbe  case  allows,  will,  in  that 
case,  beadmiHed.  Theparty, aflerprovingany 
of  lliese  circumstances  to  account  for  iJie  ao- 
aecce  of  the  original,  may  read  a  counterpart; 
or  if  there  ia  no  ix>iin(erpart,  an  examined  copy; 
or  if  tliere  should  not  be  an  examined  copy,  he 
mny  give  parol  evidence  of  Its  eonlenta." 

In  the  present  case  it  does  not  appear  that 
ihcrc  was  in  existence  any  counterpart  or  ex- 
oniiued  copy  of  the  destroyed  deed.  The  only 
resource  left  to  the  plaintifts  was  to  prove  the 


ji  of  the  original  by  a  witness  who  knew 
lis  (-ontents.  This  was  done  by  the  deposition 
of  Dent.  Hetcstifled  that  tbe  original  deed  cor- 
responded substantially  in  contents  to  the  cei^ 
titied  copy  off ered  in  evidence,  except  that  there 
was  not  attached  to  It  the  olScial  certificate  of 
the  court,  dated  February  8,  1875.  This  evi- 
dence made  tbe  copy  competent  for  the  purpoaes 
of  the  trial. 

Having  thua  established  tbe  fact  of  the  cng- 
tnal  deed  and  its  contents,  the  plaintiffs  below 
were  in  the  same  positiou  aa  if  the  original  de«d 
was  in  their  possesion  and  they  had  offered  it 
In  evidence.  It  remained  for  them  tci  prove  its 
execution. 

It  has  been  held  by  the  Supreme  Court  of  Illi- 
nois, that,  under  tbe 'Act  of  February  19,  181B, 
for  establishing  a  recorder's  olllce,  and  which 
was  substantially  the  same  as  the  Act  of  1607, 
which  was  in  force  when  the  deed  from  Dunbar 
to  Prout  was  executed,  a  deed  Is  valid  aa  be- 
tween the  parties  to  it  without  being  acknowl- 
edged, ifimwbv.  Jfi'fe«,SScam.,SlB;  see.also, 
HcGmndl  v.  Betd,  Id.,  371. 

Havins  established  by  proof  the  fact  that  the 
deed  haa  existed  and  had  been  destroyed,  and 
that  the  copy  offered  in  evidence  was  a  copy  of 
tbe  orlfflnal,  it  only  remained  to  prove  the  sign- 
ing and  seaUng  of  the  deed  by  the  grantor. 

As  the  witnesses  to  the  deed  were  shown  to 
be  dead,  the  method  pointed  out  by  law  to  es- 
tablish the  execution  of  the  deed  was  by  proof 
of  the  handwritingof  the  witnesses  to  the  deed. 
Clarke  v.  Courtney,  6  Pet.,  319;  Cookii  v.  Wood- 
nm,  5  Cranch,  13.  And  when  there  was  more 
[45]  than  one  witness,  proof  of  the  handwriting  of 
one  was  sufficient  1  QreenE  Kv,,  sec.  S7G; 
Adam  v.  Serr,  1  B.  &  P..  860;  8  Preston,  Ab- 
stracts of  Title,  pp.  73,  73. 

By  tbe  depoeitioiiB  of  MiddletonandCollard, 
which  the  court  admitted  in  evidence,  the  hand- 
writing of  Samuel  N.  Smallwood,  one  of  the 
Bubscnbing  witnesses  of  the  deed,  was  fully 
proven.  His  signature  also  to  tbe  acknowledg- 
ment of  tbe  deed  as  one  of  the  Justices  of  the 
644 


peace  before  irtiom  tbe  acknowledgment  kh 
taken,  and  his  signature  to  the  Jtirat  of  ao  auti 
of  Identity  indorsed  on  the  deed,  subscribed  Hill 
sworn  to  before  him  by  Dunbar,  were  pnnD 
by  the  same  testimonv.  The  geniiineaesaoltlii 
handwriting  of  Smallwood  as  a  witness  to  tlie 
deed  was  placed  beyond  all  doubt  by  the  dqa» 
dons  of  these  witnesses. 

If,  therefore,  the  evidence  by  which  thli  mod 
was  made  was  competent  and  admisaible,  tbe  ex- 
ecution of  the  deed  from  Dunbar  to  PnnitwH 
established,  and  the  deed  ItaeUvupropet^  ad- 
mitted In  evidence. 

We  are  next  to  condder  the  guestian  whetho- 
the  copies  of  tbe  depositions  of  Ulddlelon  and 
Collard,  by  which  the  handwriting  of  SduQ- 
wood  was  proven,  were  properiy  Bdmltted  in 
evidence.  This  evidence  was  objected  toby  tlw 
defendant,  and  his  objection  was  overruled,  10 
which  he  excepted. 

The  jdmission  of  tbe  parties,  as  eppean  by 
the  bill  of  exceptions,  showed  the  existence  <■ 
the  original  depoidtJoiis,  that  thev  had  beendfr 
Btroyed  with  the  other  records  of  tbe  conrt  in 
the  fire  of  October,  1871,  tbat  tbe  copies  ws« 
correct  copies  of  the  original  deposhioiu  and  h«) 
been  fumiabed  by  counsel  for  defendant,  and 
with  bis  consent  had  been  placed  on  file  in  tbe 
cause  as  correct  copies  of  the  originaL  The  ob- 
jection made  to  the  introduction  of  the  copjes 
wBB  that  tbe  death  of  the  witnesaea  was  not 
shown,  nor  was  it  proven  that  they  were  inMsn- 
pelent  to  testify,  and  that  their  deposlUonscoald 
not  be  retaken;  therefore,  proof  of  what  they 
had  testified  in  their  depc«itionB  was  not  admli- 

Tbe  rule  invoked  to  exclude  copies  of  tbe  dep- 
ositions is,  thatln  the  absence  of  evidence  that  the 
witnem  who  testified  In  a  former  trial  is  deed  er 
incapable  of  testifying,  or  that  his  depodtioa  , 
ccDnot  be  retaken.  It  u  not  competent  to  ibow 
what  bis  testimony  in  the  former  trial  was;  and 
that  when  the  deposition  of  a  witneas  which  wia 
read  upon  a  former  trial  is  lost  its  coutoils  can 
not  be  proved  except  after  proof  of  the  death  of 
tbe  witneaswhosetestimonyitcontained.  Sbnut 
1.  Oook,i.im.,SSa:  Avigery.Bmia,U'UL.Sti. 

But  If  the  witnesses  had  lived  in  anotbet  State 
and  more  than  a  bondred  miles  distant  from  the 
place  of  trial,  proof  of  the  contents  of  their  dep- 
osition would  nave  been  admissible.  AirtMv. 
Driggi,  20  WalL,  126  [87  U.  8..  YTTT  .  iM]. 
Therefore,  to  have  made  the  objection  tmahk^ 
it  should  have  also  been  put  upon  the  gToood 
that  the  witnesaea  were  not  shown  to  reside  !■ 
anothei  Slate  and  more  than  a  hundred  milet 
from  IliB  place  of  trial.  This  it  did  Dot  doL 
When  a  party  excepts  to  the  BdmiBsion  of  testi- 
mony he  is  bound  to  state  bis  objection  sgee^ 
fically,  and  in  a  proceeding  for  error  heiaoon- 
flnod  to  tbe  otoection  so  taken.  Bur^n  v. 
Driggt,  uM  *upra.  The  original  depositions 
were  taken  in  the  City  of  Washington.  It  is, 
therefore,  probable  that  the  vritnenes  resided 
then.  If  the  copy  of  the  depositiona  bad  been 
objected  to  because  It  waa  not  shown  that  tbe 
wltneases  redded  out  of  tbe  district,  and  mon 
than  a  hundred  miles  from  the  idace  wbentlM 
court  was  held,  the  plaintiffs  below  ml^it  have 
supplied  proof  of  Utat  ttxi.  The  ob^ectioD,  m 
it  was  made,  wu  itot  brood  enou^  and  ^e<ifie 

enough  and  was,  therefore,  p ' — — — '-* 

and  the  evidence  admitted. 
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Bat  we  think  the  rule  relied  on  by  doteDdant 
tn  nclnde  M>piea  of  the  deposition  does  not  ap- 
I>1t  to  Ibe  ctue  in  band.  Tbe  plalDtiffa  did  not 
cderoral  erldenceof  tbeconleotaof  tbedepod- 
doDt,  bat  ofleied  coplea  which  wen  admitted 
bj  rounwl  for  defendant  to  be  true  copies.  It 
w«,  therefore,  not  Moeaaij  to  retake  the  dep- 
adttona  or  to  prove  the  death  of  the  vitnesMa 
or  ibelr  locapadtj  to  testify.  The  copy  of  the 
imMoa  waa,  by  conaeat,  lubatltuted  for  Ibe 
ociglnal,  which  was  proven  to  have  been  de- 
anjed,  and  being  admitted  to  be  a  true  copy, 
qrie  tor  ftaelf .  It  was,  therefore,  properly  re- 
ceived in  evidence. 

It  waa  further  objected  to  Ote  adniinion  In 
eridcDca  <d  (be  pnxtf  relating  lo  the  deed  of 
Ma  J.  Dunbar  to  Proat,  that  aa  Ibe  testimony 
to  olabtiafa  ita  execution  wai  the  proof  of  the 
kaodwiltfng  of  lubtcribing  witnessea.  It  was 
aKtaMiy  to  prove  the  Identity  of  the  gianlor 
h  tbe  deed:  that  is  to  aay,  that  the  John  J. 
Danharby  whom  the  deed  purported  lo  beeie- 
oncd  waa  tbe  tame  John  J.  Bunbai  named  in 
ihi  palest  for  tbe  lands  in  controversy. 

In  any  caae  sUeht  proof  of  Identity  is  suffl- 
dn.  jfOtM  T.  miOaU.  1  B.  £  AM.,  19;  War- 
fM*.  JadnwA,  8  Soott,  384;  1  8elwyn,JV'.P., 
M^  a.  7.  IStb  ed.  But  tbe  proof  of  identity  in 
Ml  caae  was  ample.  In  tracing  titiea,  identity 
of  airera  is  pHniafaeU  evidence  of  identity  of 
penen.  Ann*  t.  Mm,  38  HI.,  88»;  CaUt  T. 
Z^Ia*,  9  A.  E.  Hanb,  SOS;  QiU  v.  WaUm,  18 
Mo.,  274;  AiOm  t.  Donaidtoi^  S  Grant  (I^), 
aO:Avi'«*.J9l><ow,28Vt.l79;  C/iamMwv. 
rortac,  37 Tex.,  189;  see,  also, &imU  v.  Beam, 
4  Ad.  Ai  E.  <N.  a),  820;  Bo<l«a  v.  Audi,  Id.. 
MH  Tben  was  no  evidence  that  more  Uian  onr 
ioba  J.  Dunbar  lived  at  the  date  of  tbe  deed  to 
Katthias  County,  Virginia,  which  tbe  deed  re- 
□ic*  wu  the  ittldeace  of  tbe  grantor,  na  " 
Ac  DiMrict  nf  Culumbia,  where  the  deed 
nrcuicd,  and  tbere  was  do  other  proof  to  rebut 
)ht  priiiia  faeie  presumption  raised  by  the  iden- 
litT  of  iHunes  in  tbe  patent  and  deed. 

tl«i,  iwaidM  tbe  identity  of  names,  there  was 
Mhtr  evidence  ibowlnc  the  Identity  of  pen 
Tbe  patent  and  the  deed  bore  date  the  i 
day,  and  tbe  patent  was  recited  in  hae  ttria  in 
■Wdecd.  These  drcumstaocei  tend  strongly  to 
ifaow  that  tbe  party  t^  whom  the  deed  was  eze- 
oaed  anat  have  had  poesesslon  of  the  natent. 
ne  deed  ledtea  that  tbe  patenl  was  delivered 
le  the  enalor,  icAia  J.  Dunbar,  and  the  affl- 
tevit  of  John  J.  Dunbar,  sworn  to  and  sub- 
KTjbed  OB  January  7, 1818,  before  Smallwood, 
■  >BlIoe  of  Ibe  pMce,  aitd  one  of  tbe  subscrib- 
af  witacMBca  to  the  deed,  wliose  signature  to 
iW  Jurat  la  shown  lo  be  genuine,  to  the  effect 
tfaM  ba  wae  Ibe  same  John  J.  Dunbar  to  whom 
iMued,  waa  Indorsed  upon  tbe 


AlfeB  •  lapse  of  sixtv-one  years,  tbls  evl- 
4>aca  is  not  only  admlsable  to  prove  tbe  Iden- 
dty  <<  tbe  crantee  in  tbe  patent  with  the  motor 
la  Ae  deed  bat,  oocootndicted.  is  ooitcluaive. 

We  wtm.  thmSvtt,  tA  oMnloo  that  the  deed 
h'm  Jobs  J.  Dunbar  lo  William  Prout.  wbldi 
Uw^A  •  Bnk  in  tbe  title  of  tbe  pliOntifla,  was 
■  MiJmily  (nmn  and  was  propei^y  admitted 
ta  rriJ^wM  by  Ibe  circuit  couiC  The  other 
■sartmesiis  of  tble  put  lo  evidence  hj  the  plaint- 
lb  wee*  admltlcd  without  objection,  and  estab- 


llsbed  prima  faeU  tbeir  title  to  the  lands  in  coo> 
troversy. 

But  it  will  be  remembered  that  tbe  defendant 
below  bad  also  abown  a  prima  faeit  title  to  the 
lands  in  question;  that  both  pfutiea  traced  title 
through  uie  pnteot  of  the  United  States  issued 
to  Dunbar  and  through  deeds  apparently  exe- 
cuted by  him  on  the  same  day,  to  wit:  Janu- 
ary 6, 1816,  one  lo  William  Prout,  under  wbic^ 
the  plalntiSs  claimed,  and  tbe  other  lo  John 
Frank,  under  which  tbe  defendant  claimed. 

The  question,  therefore,  still  remains;  which 
Is  the  superior  title?  According  to  the  Juris- 
prudence of  HUnois  this  must  be  settled  by  the 
fact,  which  of  the  two  deeds,  apparently  exe- 
cuted by  Dunbar,  were  first  recorded. 

Bectloo  IS  of  the  Act  approved  January  81, 
1837  (Purple,  Real  Estate  Statutes,  480),  pro- 
vided as  follows:  "All  grants,  bargains,  sales, 
etc.,  of  or  concerning  any  lands,  whether  exe- 
cuted wltUn  or  without  the  State,  shall  be  re- 
corded in  the  recorder'a  offlee  in  tbe  coun^ 
where  such  lands  are  lying  and  being,  witbia 
twelve  months  after  the  executioo  of  such  writ- 
ings, and  every  such  writing  that  shall,  at  any 
time  after  tbe  publication  beieof ,  remain  more 
than  twelve  months  after  the  making  of  such 
writing,  and  shall  not  be  proved  and  recorded 
as  aforesaid,  shall  be  adjudged  fraudulent  and 
void  against  any  sobseqnentltfnajlfftf  purchaser 
or  mortgagee  for  valuaDle  consideration,  unlesa 
such  deed7  omvevance  or  other  writing  be  re- 
corded as  atoreaald  before  tbe  proving  and  re- 
cording of  the  deed,  mortgage  or  other  writing 
under  which  any  subsequent  purchaser  or  mort- 
gagee shall  claim."  This  Act  remains  substan- 
fliilly  hi  force.  Hurd's  R.  8- p.  271,  sec.  80. 
^  an  Act,  approved  July  31,  1887  (Purple, 
Estate  Statutes,  49fl,  497),  it  was  provided 
that  the  recording  of  any  deed,  •  •  • 
whether  executed  within  or  without  tbe  State, 
by  the  recorder  td  the  county  In  which  the 
lands  Intended  to  be  affected  are  situated,  shall  [4S] 
be  deemed  and  taken  to  be  notice  to  subse- 
quent purchasers  and  creditors  from  tbe  date  of 
Euch  recording,  whether  said  writing  shaU  have 
been  ackoowudged  or  proven  In  conformity 
with  the  laws  of  the  State  or  oot,  aod  that  the 
provisions  of  Ibe  Act  shall  apply  as  well  to 
writings  heretofore  as  those  hereafter  admitted 
to  record.  This  law  Is  stUl  hi  force.  See  Hurd, 
R.  B.,  IB80.  p.  271,  sec.  81. 

It  was  hela  by  the  Supreme  Court  of  IHInoia, 
In  Betdv.  Etmi,  leill.,  44S,  that  an  Instrument 
affecting  or  relatiDg  to  leal  estate  may  be  re- 


dce  ti 

See  alM)  Ohoteau  v, 

T.  Dryden.  1  QUm.  QXL),  818. 

And  in  Oabetn  v.  Bnckmridgt,  48  HI..  »4. 
the  court  declared  that  "as  a  general  role,  when 
the  same  person  has  executed  two  deeds  for  tbe 
same  land,  tbe  flnt  deed  recorded  wiU  hold  the 
title." 

The  evidence  sbowi  that  tbe  deed  of  Donbat 
to  Fiiuk,  under  which  tbe  defatdant  claimed 
title,  was  not  recorded  until  June  18, 1870.  The 
plaintiffs  contended  that  tbedeed  fromDunbar 


Ihe  deed  from  Prout  to  Duncan  was  recorded 
«43 


Real  El 
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October  29, 1888,  and  the  deed  o(  QiUelt  to  Cor- 
coniD,  June  B,  1.848,  and  the  deed  of  CoTconui 
to  MoiTlB,  March  12. 1868. 

It,  therefore,  the  contentloi)  of  the  plaiotifta 
that  the  deed  of  Dunbar  to  Prout  wbb  recorded 
Juae23, 1B18,  iBBUBtaiaed  by  competent  proof, 
their  tide  must  prevail. 

But  it  is  insisted  for  defendant  that  there  was 
DO  competeot  proof  of  the  regiatratioa  oJ  the 
deed  of  Dunbar  to  Piout.  The  proof  relied  on 
vras  the  testimony  of  Dent,  that  the  cerHfled 
copyfiom  the  records  of  the  Gountrof  Uadiaon 
was  a  copy  of  the  original  deed;  tLe  certifical« 
of  the  recorder  that  the  certified  copy  waa  a  copy 
of  a  deed  which  appeared  of  record  in  bis  office; 
and  the  certified  copy  of  a  memorandum  at  the 
footof  the  record  of  the  deed  as  tollowB,  "Be- 
Gorded  Jane  23, 1818." 

Conceding  that  the  certified  copy  of  the  deed 
from  the  records  of  Hadison  County  would  not 
be  proof  of  the  contents  of  the  orfsinal  deed, 
because  such  orimnal  deed  had  not  oeen  so  ac- 
rsoi  knowledged  andcertifledas  to  make  a  certified 
'  copy  competent  evidence,  yet  the  fact  that  auch 
a  record  of  the  deed  existed  was,  by  the  law  of 
niinois,  as  we  have  seen,  notice  to  subsequent 
purchHaerB.  A  certified  copy  from  the  record 
was,  therefore,  proof  tbat  Budi  a  deed  and  mem- 
otandum  was  oi  record  in  the  proper  office. 

For  it  Is  a  settled  rule  of  evidence  that  every 
document  of  a  publicnature  which  there  would 
be  an  Inconvenience  in  removing,  and  which 
the  party  has  the  rtglit  to  Inspect,  may  be  proved 
by  a  duly  authenticated  copy.  Saxt<mv.Aimni», 
l4HaB8.,320:  rAd^erv.  tfteorn*,  1  Pick.,  109; 
Denning  t.  Boojm,  6  Wend.,  6S1;  Dudleg  v. 
ffrayton,  6  Hon.,  Sfi9;  BUhtmf.  Cane,  8  M.  H., 
618;  I  GreenLEv.,Bec.484. 

The  memorandum  at  the  foot  of  the  record 
was  the  usual  record  evidence,  competent  and 
conclusive,  that  the  deed  had  been  recorded  at 
the  date  mentioned. 

It  waa  evidence  of  the  date  of  the  registration 
of  the  deed,  because  it  was  the  duly  of  the  re- 
corder, by  the  nature  of  his  office  and  without 
ipecial  statuioir  direction,  to  note  when  the 
record  waa  made.    1  Greenl.  Ev.,  sec.  483. 

But  we  think  it  may  be  fairly  Inferred  from 
section  10  of  the  Act  of  September  IT,  1807, 
which  was  in  force  when  it  is  claimed  that  the 
deed  from  Dunbar  to  Prout  was  recorded,  that 
it  was  the  duty  of  the  recorder  to  note  the  time 
when  deeds  loft  with  him  for  record  were 
corded.  He  w« 
the  date  when  tl 


into  hia  office  to  be  recorded."  1  Adams  A  Dur- 
ham, Beal  Estate  Statutes,  p.  SS.    The  ma 

of  amemonmdum  of  the  date  of  the  re 

was,  therefore,  an  official  act,  which  naturally 
fell  within  the  line  of  his  statutory  duties,  and 
a  certified  copy  of  It  would  be  competent  evi- 
deuce  to  prove  the  memorandimi  and  the  date 
of  the  registration  of  the  deed. 

We  ore  of  opinion,  therefore,  tbU  Uta  fact 
that  the  deed  of  Dunb&rto  Prout  was  recorded 
on  June  28, 1816,  was  proved  by  competent  evi- 
dence, and  thnt  it  therefore  follows  that  the  title 
rsil  "^  ^^^  plaintiffs  was  better  and  superlorto  that 
of  defendants,  who  claimed  under  a  deed  for 
the  same  lands  not  recorded  until  June  1 S,  1 870, 
more  than  fifty  yean  after  its  date,  and  long 


The  plaintlS  in  error  contends  Uist  the  Aa 
887,  «upm,  cannot  apply  in  Uiis  caae,  be- 
le  at  its  dale  the  lands  in  questioo  vat  do 
longer  within  the  limits  of  Aladisou  County,  but 
in  the  County  of  Putnam.  But  the  Act  a- 
pressly  declares  that  it  shall  apply  to  writinp 
theretofore  as  well  as  those  thereafter  admiUeil 
to  record.  The  deed  of  Dunbar  to  Proul  <ru 
recorded  under  the  Act  of  1807,  «upra,  which 
required  it  to  be  recorded  in  the  county  wbtn 
(be  lands  conveyed  were  aitusled.  It  vras  w 
recorded.  No  law  of  Illinois  since  pasaeA  lias 
reqxiired  any  oilier  regifitrMion  of  deeds  l)j  the 
parties  Uiereto,  or  has  changed  the  eOectaftbe 
original  reglstmCion.  See,  Act  of  Feb.  27, 1641; 
1  Adsmi  &  Durham,  Real  Estate  Statutes,  pr 
93,  U. 

The  view  we  have  taken  of  the  case  raiden 
It  unneonsary  to  notice  certun  questions  of  l» 
calpraclice  argued  by  counseL 

mjind  no  mvr  in  the  record  of  Oe  Cirval 
Court.  Itt  judgment  wmit,  Vi^r^ort,  h«  a^prvttd. 
1r\iti  oop  J.  TtSi : 

James  H.  31aKeDnc7,  Clerk.  Bup.  Conit,  C.  S. 


CONNECTICUT  MUTUAL  UFE  INSKR- 
ANCE  COMPABY,  Appt., 

ANNAC.CU8HMAN,S0UTHBIDEH0ME- 
STEAD  ASSOCIATION  OP  THE  CITT 
OP  CHICAGO.  BfT  it. 

(See  B.  C,  Beporter's  ad^  n-flU 


Btdtmption  from  marts  _ 
ruiein  drcuitamrt — llUnoU  Statute — inierOt 
on  mU — ^tct  (tf  enfting  lamt. 

1.  Hie  statutea  of  IIliDolaTelBtlnstoUiBT«ilemp- 
tfon  of  mortsated  property  trom  nka  under  da- 
oree  oI  the  FedOTal  Oaurta,  ozamlned. 

2.  WUIetbelocallawslvliif  tberlshtof  tedccBp. 
tloii.  Oretto  the  mOTtgasoc.IMD  tojudsnait  cnd- 
Itors,  la  a  rule  of  propert;  obllntoi7  upcn  the  Feo- 
enl  coutt.lt  Is  eompetent  for  the  latter  Iv  rolea  10 
prescribe  l]ie  mode  le  wliloh  redemptkta  6<kb  ml— 
under  Kb  own  deoreee  mar  be  eOeoied. 

3.  Tbe  rule  Id  the  Clrault  (kutt  of  the  UnttFd 
Sen  tes  lor  the  Northern  Dlatrlot  of  miDota  leqnirla* 
Kjud«mout  creditor  to  par  the  redeoiptloa  moDfr 
totbederkof  thetooIIAaDdnottotlle<AoerboM■ 


_„  -.fustalued  aa  beina  witli 

main  of  prs<nto«,and  not  aOectlps  OM  wbaunoal 
right  to  redeem  wlUUn  tbe  tlmebed  br  tka  tool 
statute. 

1,  The  nitaiols  Btatote  of  ins,  eMitUnc  tke  par- 
obeser  In  case  of  redemption  to  leoelva  IntMBit  up- 
on Us  Ud  at  the  rate  of  elgtit  per  eeot  perannniB, 
tbe  pravloui  law  presoclblns  tea  per  oeot,  k  appU- 
cable  to  all  deoietal  salea  of  mortrnwed  pntohei 
tbereoftsr  made,  although  tlie  mortnse  was  Biven 
before  ttiepoaase  of  that  statute.  Guobreductloe 
In  tbe  rate  otlofirat  did  not  ttninlr  tbe  obllsaOoe 
of  tbe  oontiaet  between  i ' ■  • 


pieearlbedt»B(a 

obased.  nieamendatorr statute., — _-^^_, — 
rtgore,  to  ohanje  the  rule  of  eourt  pievloualy  tliiag 
the  me  at  tMi  per  eeot. 

a.  Tbe  extoUni  laws,  wUb  ntmaux  to  whl^  tlie 
tatirtgagoT  andmort^mee  muM  be  avumod  to  faai'e 

•Head  note*  br  JT.  JuMe*  «»■'-*», 


i«e  v.s. 
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OoHKBCTricin  Mdt.  Lm  laa.  Go.  y.  Odbbilui. 


[No.  68aj 

MwtM  /Mk  i»,  JAM.  2mm  mifUail  to  op- 
Mll«a(  to  Jib  tuUilioaal  bri^,  7<m.  Xt.  J«». 
DtptOii  Mar.  B,  ISSS. 

APPEAL  from  tlie  Circuit  Court  of  UieTJnlted 
StUMfor  the  Nortbera  DIatrict  of  DllnoU. 
Hw  hliuir;  uid  f  acts  of  the  case  fuUy  Kppeat 
b  Oe  mfaiion  of  the  court 
JCnml  EdwMd  8.  laham  ftnd  (7.  AeteOA, 


IW  queidoi)  aonght  to  be  preeented  fa,wheth- 
vtiedemptloii  wm  effecdvdvnude  bjthe  pro- 
ceadm^ihown  Id  thla  record  from  the  moiter't 
«li  fn  foreclo*ui& 

Tke  putiea  in  interest  on  that  Isnie  _ .  __ 
■ne&uit,inortgaeee  and  pnrch&seT  at  Um  mas- 
leri  Mie,  and  stiU  a  creditor  (^  the  mortgagor, 
tad  one  Robert  D.  Fowler.  Fowlerisastrauer 
to  tbe  original  cause,  and  was  nerer  a  creditor 
<<  the  acctgagor;  bnl  be  became  purchaser  of 
« IndgiDent  entered  by  confessioD  against  the 
(naiee  of  tbe  mortgagor  after  that  grantee's 
tnrlorrademptlan  baa  expired- and  when  he, 
Uwnfoie,  bad  no  Interest  remalnug  in  tbe  land. 
i>«iu  T.  &y«r«,  48  ni. ,  368. 

TUi  indgroent,  of  course, was  never  a  Ueo  on 
O*  had,  tbe  Judgment  debtor  having  no  Inter- 
a  thtiein;  ud  no  equity  of  redemptioo  ever 
oiAd  fn  favor  of  such  a  Judgment,  The  eq- 
otT  u  redeem  attended,  itot  Uie  Jac^mmt  but 
bMerert  fa>  tbe  land;  the  Bubentution  to  that 
«itat,aftbecTedilorfortbemortgagor.  Story, 
Eo-Jor..  seclOaS;  Ad.  Eq.,180;  8tondwtea-t. 
rtwyiB.  2  Atk..440i  Mihlrtd  t.  AiuHn,  L.  R. 
SEq.  CmL,  fSa-,  Oram  Y.  J>iMin«,9  Johns., SIS; 
£n^iltn«iR>rU,S8m.,4e4;2Jonea,  Hort., 

Xo  light  to  redeem  exists  In  favor  of  Fowler, 
aapi  H  ft  fa  given  by  a  construction  yielded 
^  ibc  courts  to  the  lelles  of  the  statute.  Phil- 
ap>T.ZIInii0M,14IU..411. 

The  law  of  tbe  State  is  settled  by  repeated  de- 
amm  all  without  qualiflcuioD  and  covering 
at  vholB  UstoiT  of  the  statute.  The  statute 
li  tlH  Murce  of  the  right;  hs  terms  are  the 
■emre  of  the  ri^  a^rt  ftom  the  condition; 
so  ritht  is  Bven  to  anyone;  a  redemptkm  sale 
w  ia  ^wmiyie'"*  with  the  statutory  method  la 
■nhoat  Ike  statutory  autbori?,  andls  void,  and 
w  te  -""*«^  coUal«nlly. 
Z4tf«-v.AM>t«,ttIll.,lH;  Dwt^f.Datta, 

mn,  ...     ^.C T. fl^W«,78 fil.,  159. 

I  is  uttl  totbe  ledemp- 
An  amendatory  Act 

, , J  VwK  after  this  mort- 

B  sad  nfur  the  nU  of  foiedosure 
IS  Bled,  reduced  the  rate  of  tnter- 
per  cenL  This  change  impaired 
t  of  tbe  oootnct.  Bnmttm  v.  Kin- 
~.  ..»■., ,11;  Afwordtv,  Ktdrt^.HI  V.  3., 
•n  fXirv..  7»n;  FiwtflijhMn  v.  Quinej/,  i 
Vd  J»(71  U.  S.,XVni.,408);irc(>a(iJbmv. 
S^mtM  Bow., aoS;  Fttmiti^  Bk.y.  Shmpfi 
e'-«.,Bii  (7nmv.KiUb.8Wheat.,  1. 

I^wt.  a»o.  T.  EdMwds.  Wullas  B. 
Vac*  sod  W.C  BcmOg,  for  Fowler,  one  of  the 

uthcrvks  are  not  destructive  of  legal  rigbts; 
<  ttay  are  ao  bmmed  as  to  iveserre,  tubstsn- 
taly,  i%hn  cnued  by  law,  the  fact  that  they 
«l  t.  L  U.  8..  Boos  m. 


an  sMHted  ia  "frt"  cs 


prescribe  or  r^ulate  the  form  or  mode  of  pro- 
ceeding to  secure  the  benefits  of  such  rights, 
differing  In  some  particulars  from  the  form  or 
mode  of  proceeding  prescribed  by  tbe  Mate  stat- 
ute, will  not  vitiate  Uiem. 

Brine  v.  Int.  Cb.  J«  D.  8..  688^X17.,  868); 
AilUy.  /n».0..,97  U.8..I44(ESr7..1008). 

The  aabatantlal  right  established  by  the  Stat- 
ute of  Illinois  is  the  right  of  the  mortgagor  or 
of  the  Judgment  creditor  to  redeem  from  af ore- 
closure  sale  within  a  period  prescribed  by  the 
statute;  and  this  right  should  be  favored  1^  the 

Phiaipt  V.  Dmvm,  U  IIL,  418;  Anow  v. 
(7Aafi(««r,lini.,449. 

The  Supreme  Court  of  lUiuols  is  the  creature 
of  the  Statute  of  the  State  of  Illinois,  and  when 
a  proceeding  in  foreclosure  cornea  under  Its  Ju- 
risdiction, it  may  be  conceded  that  that  court 
would  pursue  toe  law  to  wbich  It  Is  subordi- 
nate, provided  that  law  be  a  valid  law.  But  it 
has  been  frequently  held  by  this  court  that  the 
decisfons  of  state  courts  are  not  so  far  bfndlng 
upon  tbe  Federal  Courts  as  to  preclude  them 
from  following  their  own  mlea  and  modes  of 
practice  and  procedure,  provided  tbey  do  not 
abridge  or  destroy  the  sutislantial  rights  of  the 
IndividuaL 


the  offlcera  of  the  courts  to  be  placea  In  some 
public  depository.  They,  therefore,  have  the 
some  force  and  effect  as  if  tbey  had  been  em- 
bodied in  an  Act  of  Congress. 

What  rate  of  Interest  should  tbe  redeeming 
Judgment  ctedltor  have  paid  on  making  redemp- 
tlonT  Or,  to  cbange  the  fonn  of  tbe  propor- 
tion, wbich  stetute  governs  in  this  case,  the 
Statute  of  184S,  in  force  when  the  mortgage  was 
executed,  or  the  Statute  of  1879,  In  force  when 
the  decree  wss  entered  and  when  the  sale  and 
the  redemption  were  tnodeT 

The  rights  of  the  appellant,  if  any  It  has,  are 
the  rl^ts  of  the  purcoaser  and  not  the  rights  of 
the  mortgagee. 

The  righte  of  the  porchsaer  are  those  given 
him  by  the  law  exlsUng  at  the  time  of  bis  par- 
cbase.  That  law  gave  to  him  eight  per  cent  en 
tbe  amount  Ud  by  him.  if  (bo  proper^  wss  re- 
deoned,  and  If  not  redeemed  it  gave  bim  the 


The  obligadona  and  rights  of  purchasers  at  the 
lie  and  of  the  redeeming  oeoltor  arise  out  of 


ksoUjacfano 


so  part  <^  Uie  obUgatton  of  llw  mortgagor  to 


veen  mongagor  and  mortgagee  li  ended. 
Again;  we  say  that  tbe  amoaU  to  be  paid  by 


gagor  ot 
deems. 


,y  Google 
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Oca.  Tom, 


It  if  a  weD  Mttled  inlndple  thM  a  law  which 
nlierea  from  penaldea,  or  conseciueDceB  in  the 
Datnn  (rf  penalties,  U  not  obnozioiu  U>  the  con- 
■dtntioQarmOTialon  hera  invoked. 

Wood T.  £aiutedy,19  Ind.,  68. 

If  the  positloD  of  counsel  for  the  appellant 
be  aoiutdithen  would  alBwcbniigiiig  the  aniount 
of  COM!  as  to  pending  suite  to  be  pSd  to  the  of- 
ficers of  a  court,  or  abolisbing  or  cbaoging  the 
feee  to  be  allowed  the  plaintinrs  attorney  or  so- 
licitor, also  come  within  the  constitutioaal  pro- 
visioni  yet  ithaBfrequentlT been  held  tbattucb 
laws  do  not  Impair  the  obligation  of  existing 
contracts. 

Battle  T.  iTudZfy.a  Pet  ,493;  Teatim  v.  U.  B., 
0 Crancb, S81:  Taylor t.KeOer.taCoaa.,  824; S 
Bt^,  947, Med: 

This  court  has  often  decided  that  statutes  of 
limitation  affecting  existing  riehta  are  not  un- 
constitntional,  if  a  reasouable  time  is  given  for 
the  commencement  of  an  action  before  the  bar 
takea  effect.  _____ 

3ta7VT.-ifldw*>n,9BU.  8.,  682 (XXIV.,  86( 
and  casea  dted. 

The  puTcbaaer  bought  with  full  knowledi,. 
that  the  redemption  conld  be  made  with  eight 
per  cent  interest.  It  received  all  it  bought  and 
ought  not  to  be  allowed  lo  complain. 

SmiGiy.  Avon, 84  HI.,  864; ifaU  v.  AinAt.W 
Ind.,S04;  Fntty.  iU<y.MMe.,S4ti;  ifarftny. 
i/<nMt(,44A]a.,418. 


n  the  City  of  Chicago,  cohered  byn 
mortgage,  executed  January  29,  1870,  by  W. 
H.  W.  Cushman  and  wife,  to  secure  Uie  Con- 
necticut Mutual  Life  Insurance  Company  in 
the  rayment  of  t7S,000,  Ave  years  thereafter, 
with  interest,  payable  semi-annually,  at  the 
of  nine  per  cent  per  annum.  The  property 
thereiifter  conveyed  to  W.  H.  Cushman,  sub- 
ject, however,  to  that  mortgage. 

On  the  12th  day  of  December,  1B77,  the  In- 
•urance  Company  Instituted  a  suit  for  foreclos- 
ure, in  which  a  Dual  decree  of  sale  was  passed 
on  the  14th  day  of  July,  IflTS.  The  sale  oc- 
curred on  the  loth  day  of  August,  1879,  when 
the  Insurance  Company  became  the  purchaser 
of  various  lots,  into  which  the  mortgaged  prem- 
ises bad  been  subdivided,  at  pricea  aggregating 
In  amoimt  the  prlndp&l  and  interest  of  its  debt, 
the  latter  being  computed  up  to  the  decree  at 
Oie  rate  stipulated  in  the  mortgage,  and  there- 
after at  the  statutory  rate  of  dx  per  cent  per 
annum.  The  sale  wat  duly  conflnned  by  an 
order  entered  October  10, 1879. 

The  proper^  so  sold  was,  aa  la  clamed  by 
appellecL  subsequently  redeemed  within  the 
tune  and  in  the  mode  prescribed  in  the  rulea  ea- 
tablished  by  the  court  below  for  the  redemp- 
tion of  real  estate  from  sales  under  decrees. 

But  the  contention  of  the  lusurauce  Com- 
pany la,  that  those  rules  do  not  conform  to  tbe 
Btatntea  of  minolsi  that  the  latter,  equally,  as  to 
Uie  time  within  which,  the  persons  by  whom, 
and  the  mode  in  which,  TCOemption  may  be 
effected,  constitute  a  ruk  of  property,  obliga- 
tory aa  well  upon  the  Federal  Court  as  upon  tne 
courts  of  the  State;  and  as  the  propertv  sold 
was  not  redeemed  in  the  particular  mode  pre- 
scribed by  the  local  statutes,  there  was  no  ef- 
660 


fectual  redemption  aad,  CMnoquentfy,  theOoB- 
pany  became  entitled  to  a  deed  at  the  enbi-    r 
Uon  of  the  period  Qxed  for  the  exercise  of  Um    ^ 
right  of  redemption. 

The  circuit  court  wna  ^1  opinion,  and  n  td- 
Judced,  that  the  rights  of  the  parties  as  to  Ibe 
mode  of  redemption  were  to  be  delennined  t^ 
its  rules;  and  since  there  had  been  a  subnaa 
tial  compliance  with  them,  the  applIcatioD  b; 
the  Company  for  a  deed  waa  ovemiled.  Pram 
the  ftnal  order  denying  that  applicatkm,  Xb* 
present  appeal  is  prosecuted.  I 

It  Is  necessary,  at  the  threshold  of  the  dis- 
cussion, to  ascertain  in  what  panicnlan  the 
Statutes  of  Illinois  and  the  rules  of  the  Fed- 
eral Court  differ  In  respect  of  the  manner  in 
which  redemption  may  be  accomplishtd. 

The  local  law,  in  force  when  the  mortgage 
waa  given,  provided  that  upon  a  ssje  of  landi 
or  tenements,  under  execution,  the  officer  should 
give  to  the  purchaser  a  ceniflcate  showing  the 
property  purchased,  the  sum  paid  therefor,  et, 
If  the  plalDtifl  is  the  purchaser,  the  amount  of 
his  bid  and  the  time  when  the  purchaso'  (un- 
less the  proper^  be  redeemed  aa  provided  in 
the  statute)  will  be  entitled  b>  a  deed.    A  ilu- 

ellcate  of  such  certificate,  signed  by  the  offictr. 
I  required  to  be  filed  by  him  in  the  office  of 
the  county  recorder  within  ten  days  from  Ibe 
sale.  Witbin  twdve  months  from  the  sale,  the 
defendant,  his  heirs,  executors,  administraton 
or  grantece  may  redeem  by  paying  the  pei- 
cbaser,  or  th4  officer  for  his  benefit,  the  sum  tnd 


Whereupon,  the  sale  and  o        .     . 
null  and  void.    After  the  expirstioo  of  twdve. 
and  at  any  lime  before  the  expirati<m  of  fif-   j 
teen  moniha  from  the  ssle,  a  ludnnent  oed^ 
itor  (even  one  who  became  such  tiler  the  ei- 
plralioD  of  twdve  months  from  the  sale,  PkS- 
lip»  T.  Demou,  14  111.,  418),  m^y  redeem  t^    i 
suing  out  execution,  plscinr  the  same  in  the   I 
bands  of  the  proper  officer  (whoae  doty  is  to-  ' 
Indorse  thereon  a  levy  upon  the  prM>er^  to  Ik-  ; 
redeemed),  and  by  paying  lo  tuA  ofica;  lor  lb*   ■■ 
---  of  the  purchaser,  his  executors,  adminii-   : 

ors  or  assigns,  the  amount  for  whidi  tte 
premises  were  sold,  with  interest  at  the  rate  of   ' 
ten  per  cent  per  annum  from  the  date  of  safc.    ■ 
The  officer,  having  filed  in  the  county  record-   . 
fir's  office  a  certificate  of  the  redemptioii  by  bbA 
Judgment  creditor,  is  required  to  advertise  and 
offer  the  proper^  for  sale  under  the  execntiaD. 
The  Judgment  creditor,  thus  redeemias  ihe^ 
property,  is  considered  as  having  bid  at  tl 
'    I  sale  the  amount  of  tiie  reden. 
paid  by  him  with  interest  from  the  <k-. 
—  _.Jemption  to  the  day  of  sale.    If  no  laitK 
\A\.  is  offered,  the  property  la  straA  off  SA 
sold  to  such  judgment  creditor,  who  booMM* 
entitled  to  a  deed 

The  statute  provides  that  ihe  whota  or  pMt 
of  any  lands  sold  under  execatiOD  inav  be  W 
deemed  by  a  Judgment  creditor  fn  the  nke  di»< 
tlnct  quantities  or  parcels  in  whldi  the  mmm 
aresold^also,  if  therebenoiedemptton  iiirtii 
the  time  prescribed,  that  the  purchaser  ia  «»- 
tiUed  to  a  deed:  further,  that  "lands  •o)d«»' 
der  and  by  virtue  of  any  decree  (rf  a  ccant  «r 

equity  for  the  sde  of  mortgaged  land^": *" 

redeemed  by  the  mortgagor,  hla  hdn, 
tors,  adminiBtratOTS  or  gnnteea,  and  bj 


loney  p 
f  redem 
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'  mM  cndlton,  in  the  Mme  manmr  aa  la  pre- 
•mbcd  for  the  redemption  by  nich  partiea,  re- 
ipNtirely,  of  landa  wld  under  executiona  at 
li*. 

ItT  ■  tntMeqnent  Act  in  force  July  1,  1879, 
ik  loregoing  atatulei  were  funeoded  w  aa  to  re- 
<;im  I&  parQr  redeeming  to  paj  the  amouot 
;niu  to  tiM  porcbaaer  wwi  intereat  at  the  rate 
o(  oDlT  doU  per  cent  per  aoiimn. 
,  Is  BriM  T.  Int.  G>..  Oe  U.  S.,  68?  [XXIT., 
I  ttSJ,  it  ia  decided,  rarening  the  practice  which 
M  obtaiited  toi  many  year*  In  the  Circuit 
Qxirt  of  tbe  United  Blatea  dtting  in  eqni^  in 
nfipoia,  that  the  atale  law  giving  to  a  mortaa- 
pt  at  real  ealate  the  privUen,  within  twelve 
ncoiba  after  a  decree  of  forecloeure,  and  to  hla 
f<*ir-^*  cndKora  wftbln  three  moDtha  there- 
tticr,  of  redeeming  the  prenlaea.  la  a  anbalan- 
liil  right  and  conaUtutes  a  rule  of  proper^,  to 
■Uch  tbe  circuit  court  must  conform. 

lo  antidpatloii,  however,  of  the  difSculdea 
«tiich  misnt  attend  exact  conf  onnl^.  In  every 
cur,  to  uie  local  atatutea,  tbe  court,  ia  tbe 
AwCbM,  Mid:  "  It  la  not  neceaaaiy,  as  has 
ita  rnieatedly  *ald  in  this  coon,  that  the  form 
«  Bwde  of  aecnring  a  right  like  tbia  ehould 
(oUow  pKdady  that  prescribed  by  the  alatute. 
U  the  right  ia  tulMantlally  preaerved  or  ae~ 
tend,  it  may  be  dotte  by  auoi  aultable  methoda 
■•  Oa  fladUtl^  of  cluutcery  proceedioga  will 
nable  tha  coon  to  adopt,  and  wtdch  an  moat 
ta  cnofanni^  with  tbe  practice  of  the  urart." 
Tbe  deciairai  in  tl>at  caae  doubUeaa  aufcgeeted 
10  Uk  eirenlt  court  the  necesaity  of  adopting 
dffleiie  nilea  In  rdation  to  redemptiooa  from 
rte*  under  lu  own  decreea.  Hence  the  ralna 
-..  which  reference  baa  already  been  made. 
Thn  were  establiahed  by  an  order  of  court  en- 
wdjnly  11,1878. 

Im  the  determinatioD  of  the  preaent  case  de- 
poda  opoD  their  conatruction  and  efFecl,  tboae 
raleaare  given  in  full  In  the  margin.* 
Oa  the  8d  day  of  Kovembcr.   '™"    "  — 

_■_  t. .,    _  i_  I j  jjjj  redemi 

ortgagor  or  by  anyone 
1  Judgment  by  coofesaion 
rney  was  entered  la  the 
adt  below  for  110,130  in  favor  of  Henry  S. 
Xunne  ^^Inat  W.  B.  Cuahmoa,  the  grantee 
tf  the  mortgagor.  An  ei^ecution  on  that  Judg- 
■Brt,  aocd  out  Norembtr  0,  1880,  waa  placed 

rtHwil.  Tbat  Die  roUowlns  ruKa  be  eniere 
*ivv4  M  tM  icdemptkni  of  propenj  from  a 
—  I  I  fci— ■■■tnnh.n^ary  In  tliteL-ourti 

tr  anr  real  cttste  li  sold  bv 


IM,  m  tor  the  parneat  of  moner.  the  mud 

^■■BT.qr  oOuBr  nwkinc  nich  MW,  BbalL  In 

•a«>*aMara<Sceil(ortbaprapeTtj*oaald,Klveto 
*r  pwhiiin  aoeitiacatc  deaciiblOff  the  premlMB 
paAmtd  bj  hUB.  abowlnc  tbe  amount  paid  ttme- 
l».«r,a  aufcli— aby  tte  oomplalnant.  In  vhoae 
knvflwaacrvelamadB,  the  amount  of  bn  bid.  and 


mtmd.  niiwllbetbaJDtTOttbeniaaterlncbaa- 
■7.  ^  Mfear  aAcer  makhu  anoh  nle.  to  report 
taaaaa  ••  n*  eoort  vtlUn  tea  dajv  b«in  ttae  day 
'^■■kl^  thenor.  imlan  time  for  Ulnr  1^ 
■adkaib*  «attodea  br  tbe  ooort,  whlob  i«port 

MaaamBttcroCooiii«e,unkaot>- 

-. "-'— ^■■In  tweoty  danai- 


In  Ihehandaof  the  Marshal  of  theUnltedStatea 
for  the  Northern  Dlattict  of  lUlnola,  who  in- 
dorsed thereon  a  levy,  aa  of  that  date,  on  a 
portion  of  the  lota  purchaaed  by  the  Insurance 
Company.  Monroe,  on  the  succeeding  day,  de- 
posited with  the  clerh  of  the  Federal  Court  the 
sum  of  113,741.95,  which  covered  aa  well  tbe 
aggregate  amount  of  principal  and  intereat,  aa 
the  commlaaiona  and  fees  aUowed  to  the  clerk, 
R  8.,  see.  828.  Thereupon,  on  the  next  day, 
the  derk,  under  his  hand  and  seal  of  ofSce,  u- 
aued  a  certificate  of  redemption  for  the  lota  ao 
levied  on. 

On  Noveroher  IS,  1880,  on  which  day,  aceord- 
ingto  the  nde  cstalilished  bv  the  Supreme  Court 
ofllllnoia,  the  additional  tnree  mouths  given  to 
judgmeDtcreditorBexpircdi.ncxin  V.  ifoArw,  78 
111.,  sea-.ProUetion  Lyfe  Ins.  Co.  v.  Polmer,  81 
Id.,  89,  Robert  D.Fonler.asslgneeofMonroe'B 
Judgment  and  of  his  interest  in  the  levy  and  rtt- 
demption  that  bad  been  made,  deposited  with 
the  clerk  of  the  Federal  Court  the  further  aum 
of  162,037.01  for  the  redemption  of  certain 
others  of  tbe  lots  purchased  \ty  tbe  Company. 
That  sum  covered  the  latter'a  bid  for  those  lot^ 
with  intereat  at  eight  per  cenL  A  certificate  of 
redemption  covering  such  lots  was  laaued  oa 
tbe  day  of  Fowler's  deposit.  The  marshal,  on 
November  16,  1B80,  advertised  for  the  tale,  <a 
the  6th  day  of  December  188D,  of  aUtike  loa 
sought  to  be  redeemed  under  theHonroe  Judg- 
ment and  execution.  The  recnrd  does  not  abow 
the  indorsement  of  any  additional  levy  beyond 
that  made  November  0, 1880.  The  aale  oc- 
curred as  advertised,  Fowler  becoming  Uw 
purchaser  of  all  the  lota  cmtnaced  In  the  two 
certificates  of  November  10th  and  November 
IStb,  at  a  sum  equal  to  the  amount  of  the  suma 
deposited, with  interest  at  tbe  rate  of  eight  pea 
^._.  ...  J •       "^  i™dtat 


it  per  annum  fraoi  *he  date  of  such  d^ 


Mom 

the  clerk,  who,  aa  requlnd  by  the  Act  of  Con- 
grcas  and  the  rules  in  question,  placed  it  in  the 
registry  of  the  court. 

It  wul  have  been  observed  that  the  rules  es- 
tablished by  the  Federal  Court  differ  from  the 
provisions  of  tbe  local  Elatulea  In  thla,that,by  the 
former,  the  redemption  money  In  oil  cases  b  re- 
quired to  be  paid  to  the  holder  of  the  oertillcala 
or  toVit  derk  of  t^t  court;  whereas,  by  the  lat 

■lyns,  or  tmy  peiwoa  iDiensted  IbroDgh  or  uodir 
tbe  defendant  In  tbe  premkaea  ao  sold,  may.  wKhla 
tvelve  montba  tram  told  sale,  redeem,  the  real  ea- 
(ale  BO  sold  bv  jmirtnif  (o  On  purchater  thtrtof,  bis 
belts,  eiecuton  or  OHtgna,  or  lo  tht  derk  <9  CMt 
cotirttortliebenofltofBUcb  punbaser,  bla  eieou- 
tora,  admlnlsttaUm  or  aaSgm,  the  lum  of  moner 
for  wblcb  laid  premisee  were  sold  or  tM  oB,  vtth 
Interest  at  the  late  of  ten  per  cent  per  annum  froa 
the  date  of  auoh  aile.  and  fo  oaas  suota  redempttoa  Is 
•nui*  by  payment  of  the  moosy  lo  the  elerk,  the 
. .-_  -u-.,  .tao  pay  Ml  mddlcfonal 


.. the  clerk  on  rcoelvlnc  saidiedem^ 

ttoD  money  ahaU  at  once  deposit  the  same  In  the  ic>- 
totry  of  this  oourt  and  die  a  oertlflcata  amonc  tfia 
papers  In  tbe  cauH  In  w*-'-*-  — ■-"  ' ' — 


by,  throuf h  oi , 

uonttaa  from  tbe  date  of  said  Mtle,  tbeo  any  ondttor 
of  tbe  debtor  defendant,  or  defeodants.  In  sucb  do- 


Sl-W 


SuFBDUE  CoQST  or  THR  Hkitzd  Btatbs. 


ler,  In  the  cose  ot  redemption  by  a  ,  .  „  . 
creditor,  the  money  must  be  paid  to  fA«  qfflcer 
having  the  e!teeution.  In  no  case  do  tbe  rales 
of  the  Federal  Court  provide  for  pajiraent,  ei- 
ther to  the  master  or  other  officer  who  conduct- 
ed the  decretal  Boleor  to  the  officer  holding  the 
ezacutiott  of  the  judgment  creditor. 

However  this  dlSereoce  may  be  regarded  in 
the  courts  of  Illinois  when  aamlntstering  the 
statutes  bj  which  thef  are  created  and  their 
Jurisdiction  defined  and  Umiled,  UltleTy.  Pro- 
fit, 48  lU.,  188;  Btone  v.  Qardner,  20  Id.,  809; 
Duriey  V.  Davit,  69  Id.,  184,  wo  entcTtain  no 
doubt  of  the  power  of  the  Federal  Court  to 
ftdoptitBOwn  modesormethodsfortheenforce- 
ment  of  the  right  of  redemption  given  by  the 
local  law.  The  substantial  n^ht  given,  first,  to 
mortgagOiB,  their  representatives  and  granlees, 
and  then  to  tbe  Kudgment  creditors  of  such 
mortgagon  or  the&  grantees,  was  to  redeem  the 
prop^tysoklwithlnthetimcspctufled.  Wheih- 
tx  the  redemption  is  by  the  one  or  the  other 
class,  the  money  is  for  the  benefit  of  the  pur- 
chaser at  the  decretal  sale.  When  the  amount 
Olo  Mm  is  teeured  by  payment  into  the 
of  some  responsible  ofccer,  the  object  of 
the  law,  both  as  respects  the  purchaser  at  the 
decretal  sale  and  the  party  redeeming,  is  fully 
attained.  Redemption  is  Reeled  when.by  pay- 
ment of  the  redemption  money  into  proper 
hands,  the  purchase  at  the  decretal  sale  Is  an- 
nuDed,  and  the  way  opened  for  another  Ea!e. 
The  Federal  Court,  as  Indicated  by  Its  rules, 
preferred  that  the  money,  if  not  paid  directly 
to  the  purehaaer,  should  by  payment,  through 
its  cleric,  come  directly  under  its  control  for 
the  benefit  of  Che  purchaser.  Where  the  sale  of 
mort^ged  premisea  Is  under  a  decree  of  the 
Federal  Court,  and  the  execution  of  the  judg- 
ment creditor,  who  seeks  to  redeem,  la  from  a 
state  court,  there  is  an  evident  propriety  in  re- 
ouiring  the  money  going  to  tbe  purchaser  at  the 
decielal  sale  to  be  paid  through  the  clerk  of  the 
Federal  Court  into  its  registry.  The  necessity 
forBuchn  regulation  Is  not  so  urgent  where  the 
Judgment  creditor's  execution  Is  from  the  Fed- 
eral Court,  but  we  perceive  no  objection  to  ex- 
tending the  regulation  to  that  class  of  cases. 
Under  the  operation  of  the  rules  in  question  the 
records  of  the  Federal  Court  will,  in  all  cases, 
■how  whether  tbe  right  of  the  purchaser  to  a 
deed  haa  been  defeated  by  redemption.    Can  it 


be  said  that  the  mode  prescribed  by  the  EMml 
Court  for  securing  the  money  ^ing  to  tbe  par 
chaser  impairs  his  substantial  ngtatsf  Is  heleN 
secure  than  he  would  be  If  themoncvIsMidui 
the  officer  having  the  execution  f  Clearly  naL 
The  substantial  nght  gtvenbythestatntetollia 
purchaser  Is  that  tne  redemption  mon^  be  ci^ 
cured  to  him  before  the  benefit  of  bitpurchM 
is  taken  away,  and  the  Bubetantial  right  glvai 
to  the  party  redeeming  is  that  the  redemptioB 
become  complete  and  effectual  upon  bii  p*;- 
ment  of  the  required  amount.  The  psrticaUt 
mode  in  which  the  money  is  paid  or  secuitd  by 
the  latter  for  the  benefit  of  the  forma,  is  not 
of  the  Bubelance  of  the  rights  of  either.  Tit 
mode  or  manner  of  payment  belongs,  so  far  u 
the  Federal  Court  is  concerned,  to  the  domiiD 
of  practice,  the  power  to  regulate  which,  in 
harmony  with  the  laws  of  the  United  Stata 
and  the  rules  of  this  court,  as  might  be  necet- 
saiy  and  convenient  for  tbe  admin  islratiDD  <d 
justice,  is  expressly  given  by  statute  to  the  cir- 


cuit e 


:.  918. 


tOUowiag 

BZDCnitlOD , B ,„ 

Munelntbe  haatis  ot  tlie  proper  offlccr 

wlio  shall  thereupon  Indons  t *-  ~ 

leT7  on  the  property  whM)  la 
iMmupon  the  penon  deililnK  «>  auBe  num  m- 
damptlonahBllnjtothtAolderqf  «ueAecrfUMt«,or 
to  tlw  dct*  of  nit  court,  tlie  ainaiuit  tor  w^hOie 
mlaea  to  ba  i«deemed  iraie  scM,  witit  Interest  at 
rate  itf  ten  per  cent  par  annum  fiom  the  data 
t»  raohnla,  andlf  theicdempOon  is  made  by  the 
rarmentot  ll>e  mone^  to  tbe  olerk,  tfaeie  shall  mtoo 


Tio  psidto  t«deem,as 

Cee  lor  teoelvlns  and  dtaboiidnc  nld  r ^ 

money.  And  the  olaik  shall  at  oiwe  pay  said  money 
mto  me  leofttoy  of  the  oouit  for  the  uM  of  the  per- 
-  ilttleatlMnto.andBlTOare(ielptIor«adsuni 
•uohretf— "** — 


totheponoDBi^iwsuoIitedeniptlon. 

Andthe  olerk  ot  this  oouit  ahallttiereupo] 
'-'"'-  ■-■"-    "wot theroootderof  the 


In  tbe  conclnaions  thus  indicated  we  arr 
only  giving  effect  to  former  decisions.  In  Briiu 
V.  Int.  Co. ,  »upra,  It  was,  as  we  have  feen,  dis- 
tinctly ruled,  toudilng  these  local  statutes,  that 
the  Federal  Court,  preserving  substantially  the 
right  of  redemption,  could  punue  its  own 
forma  and  modes  for  securing  such  right.  Tbe 
same  doctrine,  in  effect,  is  announced  in  AMi» 
V.  Int.  Co.,  97  U.  8.,  144.  [XXIT.,  1008.] 
That  cafe  arose  under  a  Statute  of  Hbmesota 
which  allowed  the  defendant  in  a  foiecJoeore 
proceeding  to  redeem  within  twdTe  mootln 
after  tbe  confirmation  ot  the  sale.  The  deciee 
ordered  tbe  master,  on  mitlring  sale,  to  deUva 
to  the  purchaser  a  certificate,  stating  that  unless 
the  property  be  redeemed  within  twelve 
months  after  the  inb,  he  would  be  enillled  to  a 
deed.  This  departure  from  the  letter  of  tbe 
statute  was  held  not  to  be  material,  bIdcs  sob- 
Blanlial  effect  was  glTen  to  the  right  to  redeeta 
within  one  year.  'Hie  court  said:  "In  the  stale 
courts,  where  the  practice  undoubtedly  is  to  ra- 
port  the  sale  at  once  for  confirmation,  tbe  time 
iKgins  to  run  from  that  confirmation.  Battf  in 
the  Federal  Court  the  practice  b  to  make  tbe 
final  confirmation  and  deed  at  the  same  time. 
It  is  a  necessity  that  the  time  allowed  for  re- 
demption shall  precede  the  deed  <d  coofinna- 
tion.  There  Is  here  a  substantia]  recognitioc 
quired  bjr  tbe  twentletfa  and  twenty-flntnoClonBeC 
ctanpter  seventy-seven  of  the  Betlstd  6t«tateB  «< 
minolH,  entlUed  '  Judgmenta,  decceco,  and  sztnu- 


.  apply  to  tbiaaxnt  fee 

leaveto  redeem  said  piemlseenoin  tbeemUtor^^ 

lid  to  further  redempUon  ts^aiteM 


raqulred  li ,.  

oieeoroTderottfalsEauit  inan/ohaiKensalLno. 
Iloe  ot  the  time  and  place  ot  auoD  Ble  BbaQ  be  ^vca 

bypubUcatkinlusoinenewsnpa-— * '  ^^  — 

laaon  pubUahed  In  the  ooun^  n ,  „_ ._. 

tate  Is  sltustcd,  and  tncaaetbere  Is  nosnota  oBaHMi 
per DubUibed  In  such oouaV.thrai  tacb  |»ii1>IIi^1ib 
ahaU  be  made  In  one  of  the  newspaHrs  baaBBtM 
nuded,  pnbUiMlo  0«OW^  Cf        " 


lall  be  at  hut  t««nt7  dar*  betOM  tbe  «»  txm 

IDUDbMle.'' 


,dbyGoogIe 


OwpmcTioDT  MuT.  LiFs  Imb.  Co.  t.  Cubhiux. 


3(  Iltt  rl^t  to  redeem  within  twdre  monllu.' 
It  rHoIta  thAt  the  ot^ectioD  taken  to  the  rule* 

crtabliibed  by  the  conn  below  must  be 

mkd. 

Tte  next  quesHon  to  be  examined  is,  whether 
tboe  ooold  be  an  effectual  redemption  except 
bfpajment  of  the  amount  bid,  with  interest  at 
ten  pff  cent,  Ibe  rate  pieecribed  l?  itatnte 
•I  (be  date  of  the  mortga^.  Redemption  wat 
Bade  npoD  tbe  baets  of  the  amendatory  Act  of 
Um,  ledociDg  tbe  rate  of  intenat,  in  such 
(MM,  to  eiglit  per  oenL  Tbe  conteotioD  of  the 
OoDipaDT'a  coouel  la  that  that  Act  cannot  be 
ipplfad  withoal  impairing  the  obUntion  of  its 
CDDttact.  WhatwastbatcoDtractT  iDwbatdid 
hi  abUgation  cotwiatf  By  tbe  contract  between 
&e  BORgBCor  and  moflgBgee,  the  former  be- 
eame  boraid  to  par,  wltUn  a  certain  time,  tbe 
■ottgage  debt,  with  the  stipulated  interert  of 
Bine  per  cent  up  to  floal  decree,  if  one  waa  ob- 
tiiaed,  «ad  with  six  per  cent  thereafter  aa  pre- 
tcribed   by  ■        "■ 

^Tta.  R  fi  . 
cbligBtkM  of  Omt  ci 
the  Act  of  1879,  for  it  did  n 


with  c 


.      _e  period  of  payment, 
.1  take  away  any  remedy  which 
„.s  bad,  by  existing  law,  bx  the 
■BunMueut  oi  Its  contract. 

Tte  aamte,  in  force  when  the  mortgage  was 
fieeoted,  pn*cribing  tbe  rate  of  interest  which 
Ike  sBouiu  paid  «  bid  br  tbe  puf«A<u»r  should 
batr.  aa  benreeo  Urn  and  the  party  seeking  to 
ndecBk,  had  DO  relati(m  to  Uie  obUgaUon  of  the 
wti»CT  berweai  tbe  mcrtgaoor  and  tA«  mart- 
fgm.  Tb»  moftgagor  might,  perhaps,  have 
cWiMd  tliat  hit  statutory  li^t  to  redeem  could 
■M  he  burdened  by  an  inertiued  rate  of  interest 
b^cad  that  prescribed  by  statute  at  the  time 
WaxecoMd  the  mortgwe.  Bat.as  to  the  mort- 
Pffse,  ft0  oUlgatioffl  of  the  contract  was  fully 
■ct  lAaB  It  receiTed  what  the  mortgage  and 
«me,  in  force,  kAsn  Oh  nu>rtaaffe  oat  txeetU- 
4.  eatiiled  it  to  demand.  The  ri^ts  of  tbe 
!■  iiliif  I  at  the  decretal  sale,  if  one  was  bad, 
•«R  BDtof  tbe  caaence  of  the  mortntge  contract, 
tw  depended  wboUj  upon  the  law  in  force 
wkB  tbe  sale  oocaned.  Tbe  Company  ceased 
B  be  a  iDortgagee  when  ita  debt  waa  merged 
h  At  decne,  or,-at  least,  when  the  sale  oc- 
(xmd.  Theooefonrard  its  interest  In  tbe  prop- 
oty  «M  M  porcbaaer,  not  as  mortcagee.  And 
i»  Mqnira  it,  aa  purchaser,  to  conform  to  the 
aims  for  tbe  tedemption  of  the  propea^  m 
McrOted  by  statute  at  the  thne  of  purchase, 
4BM  Bot,  tu  any  legal  sense,  impair  the  obliga- 
SSH  of  hs  cootnct  as  mortguee.  It  assumed 
te  poiiuoa  of  a  puicbaser  aubject,  necessarily, 
i»  tfte  hw  Ums  in  force  defining  the  rights  of 


Kit  is 


iated  (hat  tbe  value  of  tbe  mort- 
.  was  impaired  by  a  subeeqnent 
the  interest  to  be  p«ud  to  a  pur- 
ctal  sale ;  this,  upon  tbe  asnunp- 
ihe  probabilih  of  the  debt  being  sat- 


aoy 


Mid  >f  Ibe  occretal  sale  of  tbe  [voperly, 
hmmaa  by  ndudng  the  Interest  which  __. 
yaiftaacr  conU  reahie  on  bis  Ud  in  the  event 
if  iili«H<liiii  In  other  words:  the  reduction, 
kr  •  swbeiqBeDl  stetate,  of  tbe  interest  to  be 
liid  lo  the  poicbaser  wouk),  it  is  argued,  neo- 
warty  tena  to  lessen  the  number  ot  bidders 


__.  __ _aecuri^. 

In  support  of  this  propoelBon,  counsel  dte 
several  decisions  of  this  court,  iii  which  it  is 
ruled  tliat  the  objection  to  a  law,  as  impniting 
tbe  obligatfoQ  of  a  contract,  does  not  depend 
upon  the  extent  of  tlie  change  it  affects ;  that 
tbe  laws  in  existence  when  a  contract  is  made, 
including  those  which  affect  their  valldi^,  con- 
struction, discharga  and  enforcement,  enter  into 
and  form  a  part  <»  It,  measuring  the  obligation 


that  «  contract  baa  been  impaired  i^^that  Its 
value  bas  been  diminished,  when  tbe  Constitn- 
tion  prohibits  any  Impairment  at  all  of  Ita  obli- 
gation. Greene.  Bi<me,8WbaA.,l;MeOraekm 
V.  Hagward,  2  How.,eia;  Planter^  Bk.T.  Sharp, 
«  Id.,  $27;  BfbeartU  v.  ^arasj/,  IW  U.  S.,  aoi 
[XXIV.,  TM]. 

These  decisions  clearly  have  no  amllcatioa 
to  the  case  now  b^ore  tbe  oonrL  The  laws 
with  reference  U>  whlcta  (be  putlea  must  be  as- 
sumed to  have  contracted,  wnen  tbe  mortgage 
was  executed,  were  those  which  in  tbeir  direct 
or  necessary  legal  operation  controlled  or  af- 
fected Uie  obUgations  of  auch  contract.  We 
have  seen  that  no  reduction  of  the  rate  of  in- 
between  the  purchaser  of  mortgaged 


mortgage  aebt,  with  Interest  aa  stipulated  in 


Company,  aa  mortgagor,  bas  received  all  that  it 
was  entitled  to  demand.  Tbe  reduction  of  the 
rate  of  Interest  by  the  Act  of  1B76  was  tiy  way 
of  relief  to  the  mortgagor  and  his  Judgment 
creditors  and^in  no  sense,  an  Injury  to  the 
mortgagee.  When  that  Act  was  passed  there 
was  no  person  to  answer  the  description  or  to 
claim  the  rights  of  a  purchaser ;  cooaequentiy, 
no  existing  ri^ts  wen  thereby  impaired.  That 
the  reduction  of  interest  to  be  paid  to  the  pur- 
chaser would  lessen  the  probable  number  ot 
bidden  at  tbe  decretal  sale,  and  thereby  dimin- 
ish tbe  chances  of  tbe  property  bringing  the 
mortgage  debt,  are  plainly  contingencies  that 
might  never  have  arisen.  Tbey  could  not  oo 
cur  unless  then  was  a  decretal  sale,  nor  unless 
the  mortgagee  became  the  purchaser :  and  ara 
too  remote  to  Justi^  the  conclusion,  aa  matter 
ot  law,  that  such  legislation  affected  the  valoe 
of  tbe  mortgage  contract. 

One  other  point  remains  to  be  considered. 
It  is  said  that  the  rules  of  the  drcult  court  r^ 
quiring  payment  to  the  purchaser  of  Interest 
at  tbe  rate  (tf  tenpco'  cent,  wera  never  modified 
by  any  order.    The  court  below,  we  suppose. 


proceeded  upoo  the  ground  thai  the  Interest  to 
be  paid  to  tbe  purchaser  tiv  tiie  par^  redeem- 
ing was  ot  tbe  substance  of  the  rights  of  both ; 


made  by  the  slate  law  prior  to  the  decretal  sale, 
prvmia  e^pon,  effected  a  modUcation  of  tbe  rule 
witoout  s  formal  order.  In  that  view  we  concur. 
Fbr  th*  natm*  Bit&n,  Iha  dder«i  htUtt  thaaU 
bt  qfimtd,  and  it  it  to  ordtrtd. 
Tma  oofj.   Test : 

Janes  B.  If oKennor,  Oerfc,  9af.  Ooar^  V.  8. 


D.B..as 


lyGof^Ie 


SUFBSIIX  COUBT  or  THK  TJlOTZD  STATU. 


Oct.  Tom. 


JOHN    a   HSrrSEER   Am  EUZABETH 
HETSKER,  .^>pti.. 


Tolvniorg  larArv^tey— finding*  bg  matter- 
icif^i  tgtUt]/ — eoneenaTiet  bp  hiaboTid  to  ictfi- 

L  Itls  ootacaiwof  vohuUirbBTilcruptor.where 
one  la  forced  Into  It  (snlnat  bis  will  by  bla  partueri 
It  la  compulBorr  and  Involuntary,  [f  be  refusea  to 
Join  tn  suoh  case,  u  aiuob  aa  In  anr  otber  eotoraed 
bankruptcy. 

&  Id  obBDoerj  oaaea  In  the  Circuit  Oourta  of  the 
United  Statea,  wbaterer  tDBj  be  the  rule  In  tlie  ttale 
courta,  tbe  flndlnsa  made  by  a  maater  are  prima 
taeU  ooneot,  and  only  sucb  nuitt«n  of  law  and  of 
laetManbrouirbtbefoie  the  court  by  exoepdons 
•re  to  be  oonaldered,  and  the  burden  of  nutalnlnv 
tlieeiceDtlon  la  on  the  ahlaotlna  par^. 

Duaband,  of  money 


piDperty.  upon  hta  promise  1 

Sully  Id  ber  favor,  whlob 
orce. 
_  1.  Hla  aubeequent  oonvoyancea  of  land  through  a 


tfalrd  penon  to  ber.  Id  repaymt 
made  wHli  iliepurpoeeof  buidt 


It  of  that  loan,  n 


□  eqully  Id  ber  favor,  whlob 
royance 

bepurpoeeofUiiderlDjr.ddByins' 

f  randlog  ocedlton,  but  to  uUafy  Eta  equlUble  ob- 
IlgatloD  to  bta  wlfo.  b  not  a  voluntary  onivey onuo, 
and  ti  valid  B«aln»t  hla  oredltora. 

Ek  The  onnii'eranoe  by  him  hist  to  a  bunl  penon 
wbo  paid  notblntt.  but  took  the  title  In  trust  lor  bla 
wife,  and  froni  him  to  ber  to  mUafy  tbe  common 
law  Inability  to  make  a  dli«ct  oonvoyanoe  from 
husband  to  wife.  Is  no  evidence  of  fraud. 

[No.  156.] 
Arffued  Jan.  tS,  1883.     Decided  Mar.  S.  183S. 

APPEAL  from  the  Circuit  Court  of  the  United 
BUtefl  for  the  District  of  Indiaoa. 

The  bill  in  this  case  iras  filed  in  the  court  be- 
low, bj  the  appellee,  as  asdvoeein  baulcruptc; 
of  John  K.  Ueiakcr.toietuldec^itaincoDver- 
ances,  which  eflected  a  transfer  of  certain  lantte, 
from  said  Helsker  to  his  wife,  as  fraudulent. 

The  matter  was  referred  to  a  mast«r,  who 
found  for  tbe  defendants.  Etccptlons  to  his 
report  were  sunIalDed  bj  the  court,  and  a  decree 
J  ._  < <  .>..  -omplfliiant  declaring 


enterod  in  favor  of  the  c 


[ffemiscsln  question;  whereupon 
appealed  to  this  court 

The  facta  of  the  case  an  stated  bv  the  court 

XeMTt.  John  A.  Einab,  8.  ShaUmbaivu' 
and  J.  M.  WOitm,  for  ^peUants: 

Unless  the  wife's  monc^  came  into  the  hus- 
band's possession  as  his  inoperty,  bf  such  acts 
as  evinced  an  intention  to  devest  the  wife's  right 
or  title,  it  does  not  became  his  abeolutelj  and 
she  ma;  follow  it,  or  land  purchased  therewith ; 
and  this  against  creditors. 

atand^ard  v.  DmU.  21  Ind.,  40B:  see,  also, 
Dayton  v.  FiOiBr,  34  Ind.,  856;  Stimnun  v. 
Boover,  49  Ind.,  153;  Docm  t.  Davi*.  48  Ind., 
661;  WaOdntY.  Jona,  2a  Lid.,li;  WiUatuy. 
Jtm«r,  » Ind..  100:  Carter  v.  Caner,  58  Ind., 
S41:  Bherman  t.  Hogland,  54  Ind.,  678. 

A  Gonvevance  cannot  be  avoided  under  tbe 
bankrupt  law  or  under  the  dedstons  of  the 
Courts  of  Indiana,  as  well  as  of  all  tbe  other 
States,  for  fraudulent  preferences,  unless  the 
grsnloe  had  knowledge  of  tbe  fraud. 

Vide,  Indiana  Gua,  tupra;  Spauidittg  v.  My- 
•n,  64  Ind.,  364;  Btane  t.  Ifeafii,  60  Ind.,  148; 
Bail  V.  Bamett,  89  Ind.,  08;  see,  also,  Dkkin- 
«&4 


«m  T.  Adam*.  ITBfc.  Ilw.,880;  CUtrkv.bdi%, 
81  WalL  (88  U.  S.,  XSl,  668). 
Maun  Addiaon  C.  Hjvria.  W.  H.  CaOiu 

and  Shirlt,  Shirt*  ±  Fertig,  for  appellee: 

The  temptation  to  makecoloi^blc  trsosfenw 
defraud  creditors  Is  so  great  that  verf  Mtisfac- 
tory  evidence  is  oIwhtb  required  to  upliold  a 
conveyance  from  the  husband  to  the  wife. 

Seitaf.MiteAea.MV.  S.,  ES3(XXIV.,1B0); 
Hume*  V.  Seniggi,  84  TJ.  B.,  23  (XXIV.,  61); 
see.  also,  Wicka  v.  Clarke,  8  Paige,  CL,  163; 
Reade  v.  lieingstim,  S  Johns.  Ch.,  481;  Baugi 
'  MaTpris,SiS.Y.,K»',0a*fr.PAitpi,9IS. 

.,  164;  Fox  V.  Jfojw,  64  K.  T.,  186;  JacoJai. 
Heder.  118  Masa.,  160;  In  rv  Jana.  6  Bis.,  ffi; 
Mojmv.  Adanu.Q  BiM.,Z»Oi  Ltfonv.  B.  B.a.. 
43  WU.,  B48. 

If  the  wife  yields  up  to  the  husband,  for  hit 
use,  tbe  proceeds  of  her  separate  estate,  unao 
companled  by  a  present  proiDiae  on  bis  pait  to 
refund  or  re-Imburae  ber,  tbls  will  not  affonlor 
s  a  valuable  consideration,  as  against 
bla  creditors,  for  nmiring  a  settlement  upon  the 
wife  Tears  thereafter. 

PliilUpi  V.  Fyyt.  14  Allen.  86;  Lgns  v,  Bk.  rf 
Sy.,  6  J.  J.  Harsh,  64S;  WyNt  v.  BatO,  4  Md. 
Cb.,  887;  Koien'*  Appeal,  23  Pa.,  87. 

Mr.  Juitice  BUllar  deUvered  the  oinnion  of 
the  court: 

Tills  is  a  bill  in  chancevT,  brought  br  Bone- 
Li'ake  as  assignee  in  bianbtiptcy  of  John  R. 
lletsker,  against  said  Metsker  and  his  wife. 

Tbe  object  of  the  bill  is  to  subject  to  admin- 
istration, as  part  of  the  aseets  of  the  bankrupt 

form  of  one  hundred  atzly-two  acres  of  laM 
a  wblch  Metsker  and  his  wife  were  living,  tbe 
legal  title  of  which  wss  tn  Urs.  Metsker. 

It  sppcars  that  on  August  3,  1876,  Metsker 
and  wile  conveyed  this  Innd  to  &Ic<>>le,  wl«i, 
— .  the  4tb  day  of  the  same  month,  conveyed  il 

Mrs.  Metsker,  tbe  consideration  in  each  deed 
being  recited  as  $8,000. 

On  December  1,  1876,  one  Poe,  with  wb-^m 
Metsker  was  in  partnet^hlp  in  tbe  hardware 
bushicss,  filed  his  petition  In  bankruptcy,  alleg- 
ing that  Metsker  would  not  loin  him,  and  maE- 
ing  him  a  paitv  and  praying  that  he  be  adjudnd 
a  bankrupt  On  the  29th  of  tlist  month  Hetska 
came  Id  and  confessed  himself  a  bankrupt,  and 
~as  so  adjudged. 

Tbe  chareing  part  of  the  bill,  as  n^gards  the 
Invalidity  of  Uic  title  conveyed  to  Mrs.  Hetska 
by  these  two  deeds,  reads  aa  follows: 

"  On  that  day,  to  wit:  August  3,  I87S,  with- 
in four  months  of  thetimeofiBUnKsaidpettiioD 
In  bankruptcy,  tbe  said  John  R.  Jletsker,  being 
tbe  owner.  In  bis  own  rl^t,  of  the  real  cMata 
above  described,  and  bdng  indebted  as  afore- 
said, with  the  fraudulcDtintenlioD  of  defeating 
the  operation  and  effect  of  the  bonknipt  law, 
and  with  cbefraudulentintentlon  of  preventing 
his  property  from  being  distributed  and  anjdicd 
in  payment  of  his  debts,  as  provided  for  in  tbe 
bankrupt  law,  and  with  the  intentiOD  of  de- 
frauding and  chcathig  hi*  crediioia,  aad  with 
tbe  intention  of  preferring,  in  vioiatioo  of  ilw 
provisions  of  the  bankrupt  law,  a  i>ret«iidid{ 
claini  of  the  defendant  £liiahelh  Metsker, wUcU 
claim  your  orator  saya  was  nnjutt  voA  idcoIH 
rect,  and  not  a  valid  and  I^nl  claim  ualnat  sain 
John  R  Metsker,  the  said  John  R.  l^tsker.  la] 
gether  with  Us  wife,  tbe  defeodant  Elizi^ielkl 
108  C.& 


UXTSKKB  V.  BOHBBKAXS. 
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Hebkar,  did  execute,  without  mj  condderatloa 
vlMteter,  to  one  C.  J.  HcCole,  who  waa  a  put; 
lonidi  fnoduleat  purpose,  K  deed  of  godtuj- 
•DC*  of  «ld  real  vtate,  uid  the  aaii  gmitee, 
C  J.  UcCote,  In  ptnmuice  of  the  previous  un- 
dcniudEog  aind  agreement,  and  for  the  purpose 
ft  canrlDK  out  the  fraudolent  Inient  bMore  ex- 
ntiK^  did  craiTer  lald  real  eitate  to  the  de- 
&adaBl.Elimbetl)Hetsker,vhoU7  without  anr 
I     aniddCTBtioD,  oo  the  4Ui  dav  of  August,  t8T8. 

And  jonr  orator  atatea  that  said  Elizabeth 
Xctiker  waa  fullj  cognizant  of  the  fraudulent 
ud  mmgf  ul  intention  of  said  John  R.  Metaker, 
ind  participsied  In  the  same  and  joined  in  the 
deed  to  HcCole  for  the  purpose  of  carrjiag  out 
thaHOM,  and  accepted  aald  fraudulent  convey- 
uce  bom  C.  J.  HcCole  with  full  knowledge  of 
hi  porpoee,  and  with  the  Intention  of  carrying 
eat  hM  ^udolent  purpoae." 

To  this  WU  Metaker  and  hl«  wife  filed  their 
noma,  under  oath,  in  which  the;  admit  the 
coaTcjancea  and  the  bankruptcy  proceedings, 
tm  deajing  all  fraud  in  tiie  tnuiBactioQ  and  that 
Meoker  waa  in  failing  drcumsiooces  when  the 
deeda  woe  made,  or  that  thcj  knew  or  believed 
he  wM  unable  to  pay  his  debts.  They  aver  that, 
*ficr  Mid  conveyances  were  made,  a  large  port 
of  the  lodebtednew  of  Poe  and  Metaker  was 
peid  oB  in  the  ordlnair  course  of  business. 

Thn  fortlHT  all^  that  the  COD veyances  men- 
tfooM  wer«  made  in  order  and  for  the  express 
potpaae.  and  for  no  other  purpose,  of  paying  a 
debt  of  99,700  which  HeUker  owed  his  wffe, 
■ad  the  Iniereat  accumulated  thereun.f  or  money 
loaaed  by  ber  to  him,  which  he  had  promised 
to  nf«y  to  ber  on  demaud. 

It  M  evident  tliat  the  bill  is  framed  apon  the 
Uta  that  aection  BI28  of  the  Revised  Statutes 
*ia  la  force,  and  that  the  periods  within  which 
■ork  cooreyanccs  by  an  insolvent  could  be  as- 
■iledasvt^ 


, ,-.,.    ISBtaL 

■  L.  1^,  aec.  10. 

We  do  not  doutit  that  Hetsker's  was  a  case  of 
tmolimtaiy  or  cumpubory  bankruptcy  within 
ttt  —"twr  of  this  amendment.  The  dinioc- 
flaa  hwrnded  br  this  laogaage  b  cleariy  be- 
n^m  the  caaea  io  which  the  bankrupt  himself 
mi  tUlim own  volition  initiates  proceedings fn 
hMkivptcy,  and  tboae  In  which  they  are  com- 
•oeed  by  soma  one  elae  agaUut  him. 

In  the  one  case  II  it  voluntary  and  in  the  other 
om^iitarj.  It  la  not  a  voluntary  Iwnkruptcy 
tflbtaaa  la  forced  into  it  against  his  will  by 
kkpanaer,  any  moreihan  t^  anyone  else,  and 
i  k  coapolsoiy  and  Involuntarr  if  be  refuses 
IB  lota  In  such  case  and  tt  forced  Into  it,  as  much 

■  «  aa;  other  enforced  bankrupt<^. 

Theae  deeds  cannot  be  Impeacheii,  therefore, 
m  iha  nonndt  of  preferenoe  or  pavment  in  vlo- 
Moa  of  tbe  bankrupt  law. 

Bk  whatater  may  have  been  the  case  in  the 
^Bd  c«  Ike  pltader  who  drew  the  UU,  there  is 
which,  if  liberally  construed,  may  be 
;e  that  Ihcae  conveyances  were  void 
'  ■--made  with  the  i 
eating  creditors  n 


!a?s: 


t,  as  being  made  with  the  Intention 

iBg  aad  cheating  credltorsgenerally, 

sad  wWtoot  any  valuable  conBideration. 


btkk  Tiaw.tbehiUw 


I  Teiy  looeely  drawn. 


but  as  issue  was  taken  on  It  and  testimony  pro* 
duced,  we  will  inquire  Into  ItaefFectas  proof  of 
the  charge. 

When  the  pleadings  were  made  up  an  order 
was  entered,  without  objection,  referring  the 
case  to  a  master  to  take  the  evidence  and  report 
his  finding  thereon. 

He  reported  that  Hetsker  had  received,  at 
various  times  during  the  ten  years  preceding  bis 
bankruptcy,  moueya  belonging  to  his  wife, 
mostly  proceeds  of  land  imieTited  from  her 
father,  amounting  in  the  aggregate  to  $5,600 ; 
and  that  he  had  agreed  to  return  it  to  her,  and 
that  abb  liad  always  claimed  that  he  was  her 
debtor  to  that  amount.  He,  therefore,  finds  she 
was  a  creditor  at  the  time  of  the  conveyance. 
He  also  llnds  thatUctsker  was  insolvent  at  that 
time,  and  that  bis  wife  did  not  know  It-  and,  on 
the  whole,  that  the  allegations  of  the  bill  are  not 
sustained. 

Exceptions  to  this  report  were  filed,  which 
were  sustained  by  the  court  and  a  decree  ten- 
dered for  the  ast^ee. 

The  evidence  taken  bj  Qm  master  waa  re- 

Krted  with  his  findings,  and  the  case  teems  to 
ve  been  treated  by  the  court  below  wlthoat 
much  regard  to  the  finding  of  the  tacts  by  the 
master,  or  any  special  rewd  to  the  exceptions 
made  to  his  repwt.  This  is  not  correct  practioe 
in  chancery  cases  to  the  Circuit  Courts  of  the 
United  St^ea,  whatever  may  be  the  rule  In  the 
state  courts. 

The  flndlnn  of  the  master  are  prif?ia  fyei» 
correct.    Only  such  matters  of  law  and  of  fact 
as  are  Imtught  before  the  court  by  exceptions       "^1 
are  to  be  considered,  and  the  burden  of  sustain- 
ing the  exception  la  on  the  objectintr  party. 

In  the  case  before  us,  we  are  inclined,  after 
a  careful  examination  of  the  testimony,  to  con- 
cur with  the  master's  report. 

It  is  altogether  a  matter  of  the  welj^  ot  evl- 


nylt _ 

received  from  tne  estates  of  the  wife's  deceased 
father  and  brother,  at  dlflerent  times,  the  aggre- 

Sle  turn  ot  (S.TOO.  The  wife  swean  positively 
It  she  loaned  these  sums  to  her  husband,  who 
repeatedly  promised  to  pay  bar ;  that  at  one 
time,  more  than  a  year  before  the  bankraptcy. 
they  had  ihaip  words  or  ill  feeling  about  it,  and 
he  told  ber  he  had  nothing  hut  the  farm  and 
would  convey  that  to  her,  and  that  the  convey- 
aocea  finally  made  were  in  pursuance  of  fala 
repeated  promise  to  do  to.  iJU  this  is  wholly 
uncontradicted. 

i.  Much  testimony  Is  taken  to  prove  that  the 
price  was  so  inadequate  at  to  show  fraud.though 
no  such  charge  Is  made  in  the  blU. 

The  fair  result  of  all  the  testimony  on  this 
point  Is  that  tiie  land  wat  worth  about  t8,000, 
the  sum  recited  in  the  oonveyaoce,  and  It  in- 
terest be  computed  on  the  $5,700  fromlheperi- 
odt  at  which  the  variotis  sums  were  received, 
it  will  amount  to  the  full  value  <tf  the  land.  If 
not  more,  at  the  time  (he  deeds  were  made. 

8.  There  to  DO  reason  to  disbelieve  Hrs.Heta- 
ker  when  she  twean  podtivelv  that  she  did  not 
know  nor  suspect  hw  husband's  insolvency  un- 
... ji iggj 


tU  bankrupt  proceedings  were  comn 
Her  statement  is  connrmed  by  tiw 


SUPREUB  COUST  OF  IBB  UKITED  STATBS. 


of  their  debta  were  paid,  and  the  bill  aUeges  that 
UhIt  debts  were  oDly  |B,000  in  eiceaa  of  their 

4.  The  iDBBter  who  waa  present  and  heard 
Hn.  Hetsker  testif  7,  and  could  see  her  manner, 
and  la,  therefore,  better  able  to  determine  the 
welebt  due  to  her  testdmonT,  lays  he  has  no 
donbt  she  ma  a  creditor,  and  waa  In  ignorance 

I'S]     of  Hetaker's  inaolTency.  Dean  t.  Bmtraon, '"" 
UaM^480. 

5.  TheconveTance  flnttoHcCole,  whopald 
nothing,  but  took  the  title  In  truat  for  Ura. 
Hetaker,  and  from  him  to  her,  waa  to  etMatj 
the  common  law  inablUtj  to  make  a  strict  con- 
v^a&ce  froDi  husband  to  wife,  and  Es  no  eri- 
dence  of  fraud. 

In  the  caaa  of  the  iftX.  £».  t.  TbaeMr,  ISO 
HiBas.,  MB,  that  court  savi;  "lite  oneetion 
whether  a  loan  bj  the  wife  to  the  husDand  of 
moner,  which  is  her  separate  property,  upon  his 
promue  (4)  repay  it,  creates  an  equi^  in  her  fa- 
vor, whlcli  a  court  of  equity  will  enforce,  has 
not  been  dedded  tn  this  Commonwealth.  But 
it  has  generally,  if  not  uniformly,  been  decided 
in  the  afflrmaQTe  in  other  courts,"  for  which 
numemia  cases  are  dted.  It  is  added:  "That 
thelmy  in  this  case  baTingfoood  that  the  money 
delmred  by  tlie  wife  to  the  husband  was  by 
way  of  loan  and  not  of  rift,  and  that  his  sub- 
sequent conTeyance  of  land  through  a  third 
person  to  ber  in  repayment  of  that  loan,  waa 
not  made  with  the  purpose  of  hindering,  delay- 
ing or  defrauding  creditors,  that  conveyance, 
to  satisfy  his  equitable  obligadon  to  his  wife, 
was  not  a  voluntary  coDvqyance,  and  was  valid 
against  his  creditora.  BuOordv.  BrijiM,1Plck., 
mi  .n>r«MA  y.Wmard.  16  Hck.,  48;  Stetton 
V.  ffStittttan,  8  AUen,  82t ;  Fiwdt  v.  MotUff, 
B8  Me.,  826;  OraiiU  v.  Sfouar,  45  Pa.  BL,  680; 
BabcoeJc  v.  EcJilar,  24  N.  Y.,  eSS;  Bteadman  v. 
WiUntr,  7  R.  L,  481." 

9aeh  Uprtdielf/ tbe  eoMfrnViM  reported  bji 
th«  matin-  and,  ai  tM  Mnk,  tupporttd  by  the 
teidmet;  and  th«  decree  of  &«  weuit  OMirl  ie, 
lAertfore,  rteerted  and  &*  eaee  remawkd,  tn'tA 
dhveUotttlodiuniMlAebia. 
Troe  oopr.   Twt!  _ 

James  H.  HoBenney,  Oerlt,  Sup.  Court,  U.  8. 


STATE  OF  K£W  HAMPSHIBX,  Cbm- 
plairumt. 


IT6]      STATE   OF   IX)mSIANA,  EDWARD  A. 
BiniEE,TreaBUTer,  LOUIS  A.  WILTZ,  Oo^  - 


STATE  OF  KBW  TORE, 

«. 

STATE  OF  L0UI8IA1TA  m  Ai. 

{Bee  a.  a,  Beponert  eO.,  n-OJ 


UietiD 
6S« 


btlnir  tbe  cooKBtotiht 


raspeoflve  Btataa,  alter  mttlnA  . 

Stale.    'A  PtBXe  cannot  ukiw  toe  use  of  Ita  auat  In 
such  a  suit  far  the  b^ieSt  at  one  of  ito  cIOibol 
~    '   SMe  U  not  an  Independent  Natfon,  ckitM 


otherSlsle,  within  the  mesmnB  of  that  term  unnd 
Id  tbo  JuiUolal  clauMS  of  the  Congtitulian.  br  ■•■ 
Burning  the  profecntlon  ot  debts  owing  by  tbe  otbo 
StMefi)  lis  citizens. 

[Nofl.  2,  8,  OrfR.] 

Argtud  Apr.  IS,  19,  tO,  ISSt.    Deeided  Mar. 

S,1SS3. 

BILLS  in  chancery. 
The  history  and  facts  of  the  case  wpcat 
in  the  opinion  of  the  court    See,  also,  L^tid- 
ana  t.  Jumd,  ante,  448. 

Only  a  brief  abstract  of  the  able  and  ex- 
haustive argument  of  coonsel  can  be  here  erTtn. 

Meur*.  Wbeelar  H.  PecUum  and  JWium 
W.  Tappan,  AUy-Gm.  of  th*  titaU,  for  Ne> 
Hampuure,  Complainant  in  No.  2: 

Firat.  The  record  shows  a  controversy  rf 
which  this  cotirt  has  jurisdiction. 

The  word  controversy,  in  aecUon  2,  artide  S, 
of  the  Constitution  ot^the  Cnited  Btatca,  !» 
eludes  controveraiea  arising  on  contract 

See,  U.  8.  v.  Batik.  15  Pet,  877. 

Second.  The  Stale  of  New  Hampshire  has 
by  assignment  and  delivery,  Uie  legal  owner- 
e&ip,and  fatbebeareT  of  these  negotiujle  bonds. 
Between  an  ordinary  party  so  drcumsianccd 
and  an  ordinary  defendant,  no  question  as  to  tlw 
character  and  terms  of  the  assignment, whether 
absolute  or  in  trust,  whether  taken  for  the  liti- 
gation or  otherwise,  could  arise,  t^yment  to 
such  a  plaintiff  would  be  a  complete  l^al  ac- 
quittance, and  the  defendant  could  ask  no  more. 

S/ieridan  v,  Mn/or,  68  N.  T.,  30;  Mtreer  Oa.  v. 
£bafcea,lWaU.,ra(68U.8.,XVn.,548);Binjt 
v.  Tinas,  20  W^,  "ni  (^  U.S. ,  XXII..  2115);  see, 
also,  ^oy*  V.  Satftom,  74  N.  T.,  486,  and  casta 
dted. 

Third.  The  question  may  be  thoa  atated: 
Complainant  alleges  that  the  Slete  of  Louisiana 
Issued  lis  bonds  to  bearer,  and  created  a  fond 
for  their  payment,  and  made  the  iodividaal  de- 
fendents  es  t^ffleio  trustees  of  that  fond  and 
charged  wltb  its  administration.  That  the  itidi- 
vidual  defendants  are  about  to  divert  the  fund 
from  Its  pledged  purpoeea.  The  remedy  sought 
is  to  enjoin  such  diveraion. 

No  remedy  Is  sou^t  directly  againet  the 
Stale.  If  iheStatecoddnotbenmdeaMrty.a 
court  of  equity  would  proceed  without  n. 

Board^  Liqaidiaim  v.  JleComb,  98  U.  a, 

)I  (XXm.,  633).  and  cases  died. 

The  Slate  of  New  Hampshire  has  ttwc^Mdty 

I  acquire  and  become  tbe  holder  and  beai«r  u 

leaenonds. 

I4fe  of  Curtis,  vol  2,  p.  146;  Too*  v.  WUtt, 
7  WalL,  700  Cm  U.  B.,  XfX..  287);  U.  6,  v. 
'"Mi  (supra). 

Where  one  Sovereign  may  purchase  and  an- 
other may  make  bills,  sorely  one  m^  purcbass 
the  bills  of  the  other. 

No  distinction  is  perceived  between  UUatntl 

Nor  does  subdivision  1,  section  10,  arti<^  2,  of 
the  Constitution,  which  forbids  a  State  to  mUt 
into  any  agreement  or  compact  vrith  another 

Stale,  affect  theri^  of  c ''- 

these  boitds. 


,  Google*""-^ 


New  Hucpihibb  v.  Lodibuxa.    New  Tobe  t.  Lociauiu. 
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VmiaBr. B.n.Co.  f. B.  Tfarn.  A Qa.R.R.Q>., 
MOfc,  trr;S  Storr,  Com.,  tecL  1854-0, 1401-8. 

If,  Iboi,  oompliuiMDt  csD  become  tbo  owner 
•sd  holder  of  these  bonds,  nuel^  It  is  entitled 
10  the  mne  remedies  in  this  cotut  to  which  sn 
tndfridiul  Owner  would  be  eotiUed  in  tbe  cir- 

U  iiiiM  aefweiy  In  this  case  to  pass  npon 
ft*  qoMtioa  whether  the  complainant  would  be 
innled  a  Judgment  qvod  rwnpwt  In  a  simple 
MdiaD  It  law  against  the  State  of  Louisiana  on 
tkM  bonds. 

None  of  the  difflcultiea  as  to  the  execution 
d  107  decree  passed  herein  that  were  appro- 
badtd  h)  the  earl/  cases  («.  g.  CAii&wn  t. 
Gnrjia,  S  DalL,  419),  can  here  exist 

Tm  decTM  wUl  go  gainst  the  Individual  de- 

Tke  Stale  of  Louisiana  Is  made  defendant,  not 
RBodito  obtain  a  definite  Judsment  against 
AeStiie  as  toobrlote  any  objection  that  might 
bt  nade.  that  the  priodpal  Ii  not  before  the 
e  wheie  the  court  has  Jurisdiction 


Sl«  WaU.;  208  (88  ij.  S.. 
court  answered  them,  bj 


wprindpal,  where  tlM  court  had  no  Jurisdiction 
■B  Mng  in  the  principal. 

Ii  would  be  singular  If,  In  a  case  where  the 
onot  had  Juiisdiction  of  the  principal,  making 
Ibr  prindp*!  a  party,  should  oust  Jurisdiction 
MtoilL 

Nor  does  the  fact  that  the  plaintiff  has  be- 
tom»  the  owner  and  holder  of  these  bonds,  un- 
der sad  pormant  to  the  Act  stated  in  the  an- 
•wm,  east  tbe  Jurisdiction. 

Tie  whole  question  has  recoitlT  been  dis- 
omtA  bt  a  ouet  able  and  exhwutlre  manner 
^  Hon.  Bradley  T.  Johnson,  of  Vlrghila,  in  the 
"lawrican  I^w  Review"  for  July,  1878. 

It  WBB  also  dIscusMd  duriog  the  list  preced- 
lac  en  of  repudiation  in  our  country,  in  Ihe 
"Aorth  Asaerican  Reviesr "  for  January,  1844, 
br  Ihe  kle  JfV-,  Jusft^  B.  R.  Curtis  of  thb  court 


Jtw*.  I.M1U  W.  BumU.  ^%-Om.  «r 
Ot  aiaU,  Dftvid  Dodlar  nold,  Wm.  A. 
J***t.  and  DortMwuT,  Boom  4  Ayw,  for  New 
Tccfc.  Complahiant  In  No.  S: 

TW«  Ii  aeon  troveny  between  the  State  of  New 
Tok  ■■  pliUntiff,  and  the  State  of  Louisiana, 
■ith  MTVoal  financial  officers  of  that  Stale,  as 
daai.  The  object  of  the  suit  is  to  procure 
■  for  eitizeos  of  New  York,  whoae  claims 
K  the  Bt*u  of  Loolsiana  have  been  openlj 


ivnU.  Ko  words  need  be  wasted  on  that 
pnL  Wketber  In  aid  of  pabUc  improvements, 
wler  bBdedornuder  inestreNof  war  or  by 


May  aOUooa  had  been  conuracied,  HI  Hic  uauH 
sad  MHMBtly  by  the  authority  of  that  State. 
Tkk  dth(  was  eoupromised  In  1B74,  the  State 


■pariif  ta  paj  imj  per  oent  npra  the 

^«<  tfc<  ismalnlngforW.    Tbecompro 

1,a«fc3riheL«gisI>turMnd 


by  the  people.  Nothing  was  wanting  to  th» 
solemnlivoftheAct.  Bonds,  designated  as  con- 
solldatea  bonds,  payable  at  for^  years,  wllh  In- 
terest at  seven  per  cent,  were  bsned  tor  the- 
agreed  slxtr  per  centof  the  debt,  and  by  th» 
tame  legisfatiTe  Act  and  constitutional  ordi- 
nance, which  provided  for  the  Issue  of  (he- 
bonds,  a  continuing  tax  sufficient  to  pay  them 
was  laid  on  all  property  In  the  State,  and  the 
official  machlnerr  was  orovided  for  collecting 
the  tax  and  payug  the  Donds;  that  is  (o  say,  a 
tax  of  five  and  one  half  mills  on  the  dollar  of 
tbo  assessed  value  of  all  real  and  personal  proiv 
ertv  was  levied,  and  the  Auditor  and  Treasurer 
and  a  board  of  liquidation,  consisting  of  the- 
Goremor,  Ueutenant-Oovemor,  Auditor,  Treas- 
urer, Secretary  of  Slate,  Speaker  of  the  House  of 
Bepreeentativea  and  the  Fiscal  Agent  were  di- 
rected to  assess  and  collect  the  t«xand  pay  the- 
bonds.  A  diveidon  of  the  fund  from  this,  it* 
legitimate  channel,  was  declared  to  be  felony; 
obstruction  of  the  machinery  was  declared  tO' 
be  a  misdemeanor;  and  finally  it  was  ordained 
that  each  provision  of  the  Act  was  a  contract 
between  the  State  and  eveiy  holder  of  the  boud& 
These  measures  were  taken,  in  order  that  no- 
tnrtber  le^slation  or  q>propriation  should  be 
necessary  lor  the  assessment  and  collection  of 
thetaxand  the  payment  of  the  debt  Theoon- 
•olidaled  bonds  were  accordingly  issued,  and 
many  of  them  are  held  by  citizens  of  New  York. 

These  bonds  bdng  thus  issued  and  the  old 
debt  thereby  extinguished,  the  State  turned 
upon  the  new  creditors  and  repudiated  their 
demands.  Within  five  years  of  Ibe  time  when 
the  statute  and  Constitution  Just  recited  took 
effect,  a  new  Ordinance  was  adopted  by  tli» 
people  of  Louisiana,  purporting  to  be  an  amend- 
ment of  their  Constitution,  by  which  the  interest 
due  January  1, 1880,  was.  tn  the  iduoseology 
of  the  Ordinance,  remittedj  that  Is  remitted  t^ 
the  debtor,  and  the  bondholdcra  were  offered 
Ihe  option  of  taking,  instead  of  seven  per  cent 
intereat  evei^  year,  two  per  cent  for  the  first 
five  years,  aft^  January,  1880;  three  per  oent 
for  the  next  fifteen;  and  four  per  cent  ther»- 
after,  or  new  bonds  at  tlie  rate  of  ierenty-five- 
centa  on  the  dollar,  with  interest  at  four  per 
cent 

We  have  thtu  before  the  court  the  Slate  of 
Iioulslana,  maker  of  Ihe  bonds,  Ihe  financial  of- 
ficeis  who  were  charged  with  Qie  assessment 
and  collection  of  the  necessary  taxes  and  the 
pavment  of  tbedebt  NdtbertheStaienorthe 
tnolvldua]  defendants  offer  any  defense  for  tho 
Slate.  They  simply  deny  the  power  of  lhl» 
court  to  enforce  the  demands  of  Justice. 

Why  should  It  be  thought  derogatory  to  the 
dlgni^  of  a  sovereign  State  to  answer  In  a  court 
for  its  engagemenUt  There  Is  not  a  Common- 
wealth, save  our  own,  nor  a  Prince  In  Christen- 
dom, save  one,  that  canitot  be  made  thus  to  an- 
swer. Every  State  of  the  old  world  and  the- 
new,  except  the  States  of  this  Union,  and  every 
Prince  except  the  Ciar,  may  be  suea  In  a  court 
of  Justice,  t^  foreigner  or  native,  dtlxen  or  sub- 
ject Avim'*ai«,6Ctof  Cl.,171;  FhA«ra'» 
OaM.9<XCt..XH. 

We  (hall  discover  In  the  lasne  of  Ihe  pnaent 
suit,  whether  the  Slates  of  Ibis  Union  alone,  of 
all  the  constitutional  EOTemmenls  tn  the  world, 
an  abon  Justice  ana  Judgment 

ur 
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Pint  Om>  «  Slate  of  thU  Union  Implead  an- 
otber  Sta^e,  In  this  court,  for  a  moneraemandf 

The  case  of  UuAoImv.  Oa.,iTML,U9,oet- 
(ainlj  decided  thst  Uie  CouBtltutlon  Included 
money  denunds,  among  thoae  which  would  con- 
stitute a  cauM  of  action  in  tliis  court,  againit  a 
State. 

bee,  also,  Vanstop/iortt  v.  JfA.  2  Ball.,  «!; 
Otaald  V.  If.  T.,  2  DalL,  401,  403,  415;  Oras- 
ton  V.  Va..  8  DalL,  820;  HdOinanoorth  y.  Va.. 
a  Dan.,  878;  Bwfgrv.S.  CBDall.aSB;  Out- 
Ung  T.  8.  a.,  %  Dall.,  415.  wi*6;  N.  T.  r.  Conn.. 
4  DaU.,  1. 

Seeond.  The  assignment  bv  the  dtlzena  of 
New  York  to  the  Stale  of  New  York,  of  the 
money  demand,  is  a  valid  transfer,  according  to 
the  laws  of  the  place  where  theasHlgnment  was 

llie  demand  being  thus  Tested  In  the  Blate. 
carries  with  it  the  right  to  demand  payment  and 
to  Klre  an  acquittance  when  payment  Is  made. 
If  It  may  demand  payment,  It  may  follow  up 
the  demand  by  suit,  unless  Uiere  be  some  pod- 
tive  probibltioo  to  sue. 

The  motive  of  the  purchase  or  aadgnment  Is 
not  material,  unless  made  so  by  positive  law. 

Third.  There8lground,howeTer,  of  the  pres- 
ent suit  is  the  right  and  dn^  of  New  York,  as 
a  sovereign  State,  sovereign  In  all  things  save 
as  subordmat^d  to  the  Union  by  the  federal  com- 
pact, to  assert  the  ri^hta  of  her  citizens,  when 
they  have  t>eeo  despoiled  by  another  Stale,  and 
there  are  no  other  means  oi  redress. 

"The  right  of  inlerference  on  the  part  of  the 
State,  for  tne  purpose  of  enforcing  the  perform- 
ance of  Justice  to  its  dtizens  from  a  fnrelni 
State,  stands  upon  an  imqucauonsDIe  lot^da- 
tion,  when  the  foreign  State  has  become  Itself 
the  debtor  of  these  dtizens." 

Phill.  InL  Law,  ad  Load.  ed.  Vol.  8, 
Hen.  4,  ch.VIl;  French  Ordinanetdela 
of  ISO!;  Qrotius,  book  8,  ch.  2,  sec.  S,  subd.,  2; 
Vail.,  book  a,  eh,  18,  p.  847,  Cbitty's  ed.  with 
IngersoU's  JVodu,  I8ee;RiveB'  Life  and  Times  of 
Madison,  Vol.  I,  n.  SS4;  Vol.  2,  p.  41 ;  Manning 
Law  Nat.,  Amos' ed.,  7B,  p.  160;  Twlss,  Vol. 
2,  sec.  II  referring  to  Grotius,  book  2,  p.  2,  sec. 
14;  Puff.,  book  1,  p.  13.  sec.  10;  VatL,  book  2, 
p.  342. 

Such,  were  It  not  for  the  Federal  ConsUtntlOD, 
would  have  been  the  rights  and  the  remedies  for 
their  enforcement,  on  the  part  of  New  York 
against  Louisiana.  Our  contention  Is,  that  in 
their  stead,  under  the  Constitution,  the  right  of 
New  York  to  demand  of  Louisiana  the  fulfill- 
ment of  her  obligation,  to  pay  her  debts  to  the 
dtliens  of  New  York,  exists  as  fully  as  before, 
and  that  inplaceof  negotiation,  arbitration,  em- 
ba^,  reprisal,  or  war,  as  the  means  of  enforc- 
ing the  right,  there  Issubstituted  on  orderly  and 
peaceful  fltigation  In  this  Supreme  Court  ca  the 


^rst.  The  judicial  power  of  the  United  States 
■Aaea  not  extend  to  any  suit  commenced  or  pros- 
«culed  by  any  Individual  or  corporation  against 
one  of  the  States  of  this  Union.  No  court  of 
tl^e  United  Stales  has  rendered  a  final  Judgment 
In  any  such  salt,  since  the  CoDStitutlon  has  ex- 
isted. 

Federalist.  No.  SI:  Briggt  v.  Light-Boat*.  11 
Allen,  157;  JZ.  £.  O).  T.  OmttkmtMiiUA,  "" 
«SS 


t,  48:  Btat»  T.  Ltelda,   14   U.  Ann.,«I; 

Bicafim  T.  Biuk.  40  Uiar,  MS;  Bank  v.  Bt* 
ittf,  1  Walk.  (Mich.),  %;R.B.Oo.  v.  Aialic»t. 
101  U.  S.,  882  (XXV.,  978);  F^ngne  v.  Cojbi. 
12  Gray,  888. 

Second.  The  conventions  or  agreemcnti  of 
le  of  tlie  States  of  the  Union  with  individuals, 
sate  no  luridlcal  relation  between  the  paniw, 
_)r  a  Juridical  obligation.  The  immunity  of 
the  State  fiom  suit  or  claim  In  tbe  courts  of  tl» 
United  Statei,  io  her  own  coorts,  or  elsewhcR. 
leaves  her  conventions  or  agreements  witboei 
other  than  moral  sanctions. 

Fadetallst  No.  81;  Hamilton,  Hep.  Aonalaaf 
Cong.,  1796,  pp.  IS,  «S;  6  Webster,  Worb, GST; 
1  Calhoun's  Works,  960-268;  Onradi  v.  Oni 
Jim.,  l-  R.,  8  Q.  B.,  884;  1  AusU  Juris.,  277; 
4a  Dalloz,  Jnrlsp.  Qen.  Treaor  public,  No.  1105; 
U.  8.  T.  BankofU.  &,5How.,88S;  SturgaT- 
0-oioniiuhidd,  4  Wheat,  123;  Dartm<ni&  OB. 
V.  Woodward,  4  Wheat,  518;  Ogdm  v.  Sav 
d«n,  12  Wheat,  218. 

The  Roman  JuriMs  distinguished  betweeo 
public  conventions  and  private  contracts,  and 
they  gave  an  admonition  that  they  should  not 
be  confused,  and  that  different  considentiani 
ODdpriDd^es applied  to  them. 

Third.  The  facul^  conferred  upon  the  Sum 
is  to  bring  sulls  hare  In  respect  to  controversies 
with  other  States  oC  the  Union,  or  with  cr.iretu 
of  otiicr  Slates.  It  is  a  facul^  denied  to  tl>e 
United  States  nnd  to  all  Its  citizens.  Controver- 
des  bi'twecD  two  ca  more  States  must  be  sbom 
ti>  the  court  as  lUe  ground  of  Jurisdicticm  over 
the  cause-  The  giant  Is  special,  drctmucribed 
and  particular.  The  con  trover^  must  exist  be- 
tween the  Stales  and  not  olherB.  ContwverHes 
between  States  have  but  little  similarity  to  tliOb« 
between  indiTiduals.  They  arise  out  of  their 
public  relations  and  inlercourse,  and  where  thai 
corporate  or  political  rights  are  involved.  In 
the  Articles  of  Confedention.  and  in  the  piece- 
dents  shown  by  the  records  of  this  court,  the 
only  causes  of  controversy  known  arise  out  of 
unascertained  or  disputed  boundaries  and  juris- 
diction. 

If.  J.  V.  N.  r.,  6  Pet,  284;  R  I  v.  Jfa», 
12  Pet,  057:  I'Ja.  v.  Go.,  17  How.,  4^  (58  U- 
S-,  XV., 181):  .^:<i.T.(?a..2EHow..50e(64i;- 
S- .  X VI. ,  558);  a  (7.  V.  ffo. ,  93  U.  8.,  4  (XXUI- , 
782);  Mo.  v.  la.,  7  How.,  660. 

The  fact,  that  thb  Is  no  oUier  Uiao  a  vica- 
rious controveray  between  the  States,  is  estab- 
lished. New  York  is  a  volunteer  to  maintain 
her  dtizen  In  his  claim  by  Ig^^ing  to  him  ber 
name  lor  u»e  In  this  court 

Fourth.  Every  holdertokingtbeboDdaof  the 
Slate  had  full  knowledge  that  no  soit  ooold  be 
maintained  in  this  court  or  in  any  other,  in  caw 
of  a  failure  to  moke  any  pigment  Hoaaitbas 
been  commenced  against  t£e  State,  except  un- 
der the  Acts  procured  from  New  Hampshire 
and  New  York  in  this  court 

Fifth-  The  States  never  parted  with  tbe  ex- 
emption and  immunity  from  suit,  whicta  Ham- 
ilton leatifles  every  Stale  was  poanesscd  of  and 
enjoyed  at  the  time  the  Constitution  was  framed; 
there  was  no  Intent  on  their  part  to  abdicUe  or 


court,  it  might  have  aSoidea  scMne  — '¥t<Vm  to 

lose.  s. 


Hkw  BAMPmax  t.  LonauxA.    Nkw  To&k  t.  LouistiSA. 


lb  uxnmMit  that  the  Blatn  were  munlc! 
tici  HiDjeci  to  the  dominAtlon  of  nfttlonal  gov- 
niMat,  and  tL«t  the  go*eninieiit  eatabUuiad 
VM  a  goTonimeiit  without  Umltation  upon  Ita 
pomn.  Tbelllh  Amendment  to  the  Coutita- 
•* ■  everjr  foundatioD  (or  mich  a  con- 


Mr.  OM^JftMUctWrnXim  deUrered  the  opln- 
in  of  the  coQit: 

On  the  18th  of  Jnlj,  1S7V,  the  aenenl  Court 
rfKew  HampAii«pai0edanA£t.ofwlilchthe 
fbOowing  b  a  copy: 
"In  Act  to  Protect  the  Rights  of  01tii»ia  of  tilts 

Bute,  HoUfng  Ctaima  ag^nst  Other  StatM. 

BiUmaelad,bttht Btnattand  Batmt^Bepn- 

mniaUMii*  Otiural  Oavrt  convened  r 

Bee.  1.  Whenerer  any  citizea  of  the  State 
Ml  be  the  owner  of  aujr  claim  against  any  of 
tte  Oihed  Slatea  of  America,  atMng  apon  a 
wiittai  oUlgMfon  to  paj  money  issuM  by  such 
Biale^  which  obligation  shall  be  past  due  and 
—T-^  ^yh  ridrint  holding  SDui  clslm  Duy 
tmpt  the  same  to  the  State  ta  New  Hampehire, 
no  dtfnA  Qw  asslgDnient  thereof,  dnlr  rae- 
eotsd  md  acknowledged  in  the  form  and  num- 
■w  psovided  for  the  execution  and  acknowledp  - 
■oat  at  deeds  of  real  estate,  by  the  laws  of  this 
Sue,  togoUier  with  all  the  evidence  necessary 
lo  nbatsntlale  such  claim,  with  the  Ationiej- 
OoMnl  of  the  State. 

Bee.  1  Upon  eadt  deposit  being  made,it  shall 
b«  ttte  duty  of  the  Attoraey-Genml  lo  examine 
saeli  claim  and  theerldence  thereof,  and  If,  la 
kb  opinioa,  then  is  a  Talid  claim  which  shall 
*"' nd  equitable  to  enforce,  vested  by  such 

„ jat  to  theStateof  NewHampshu^.tie, 

tke  AttorDey-Oeoend,  shall,  upon  the  ssstgnor 
e(  *H^  dalm  depodtinK  with  nim  such  sum  as 
ha,  the  said  Attorney-General,  shall  deem  nee- 
«sHn  to  cover  the  expenses  and  disbursements 
bddent  to  ot  which  may  become  inrtdent  to 
Ac  ooIlDCtion  of  said  d^m,  bring  such  suits. 


ot  Hew  Hampdiire, 

tW  United  8latM,  as ._.,  _  __ 

oil,  sball  deem  nocMsay  for  the  recovery  of 
tkc  aauBj  due  npoo  such  claim ;  and  It  sh  " 
tt  Iha  doty  of  the  said  Attorney-General 
ptueuLUle  such  action  on  actions  to  final  Judg- 
wot,  and  to  take  such  other  steps  as  may  n 
srrtwaiy  after  Judgmenl  for  the  collection  of 
Mldda^  and  to  carry  such  Judgment  into  ef- 
fsrt,  or,  irith  the  consent  of  the  assignor,  to 
eoaKmoilBe,  adjust  and  settle  such  claim  before 
«  afier  Judgment. 

Btc  S.  Nothing  In  tUs  Act  shall  authorize 
As  cxpoidlltue  of  any  money  beloogiog  to  this 
Eaw,  bat  tbe  expenses  of  said  proceedings  shall 
hi  tmiA  by  ttte  sssigDor  of  nicii  cUm;  and  the 
sartgacr  w  endicuimmiV  sssodate  with  the 
litora^-Oeaetal  in  the  prosecution  ttaeTeof,ln 
Ike  nasB*  of  the  State  of  New  Hampahlie,  such 
Mhsr  uaimsel  as  the  said  assignor  may  deem 
ssrrsfT,  bat  the  State  sbaU  not  be  liable  for 
a>  feca  at  mch  counsel  or  any  part  thereof. 

Sec  A.  Tbo  Attorney-General  shall  keep  aU 
■uuij's  collected  upon  such  claim  or  by  reason 
«<  say  comptoBiise  cX  any  such  datni,  sepeiate 
sad  afart  from  any  other  moneys  of  this  State 
wUck  My  be  in  hta  hands,  and  shaU  deposit  the 
asMc  u  bto  own  credit,  as  special  trustee  under 
MsAa,lBBacbbaDkar  baoksas  he  shall  select; 


and  the  nid  Attorney-General  shall  pay  to  tbe 
assignor  of  such  claims  all  such  sums  of  money 
as  may  be  recovered  by  him  In  compromise  or 
settlement  of  such  claims,  deducting  therefrom 
all  expenses  incurred  by  said  attorney  not  be- 
fore tnat  time  paid  by  liie  assignor. 

Sec.  0.  This  Ad  *haU  take  effect  on  its  pas- 
S8«e." 

Under  this  Act  six  of  the  consolidated  bonds 
of  the  State  of  Louisiana,  particularly  described 
in  tbe  caaeaot Louitiana  v.Jumtl  and  EUiattr. 
Fiilb,iust  decided  [anfe,  448],  wereasslfned 
to  the  State  of  New  Hampshlra  by  one  of  Ita 
citizenB.  This  assignment  was  inade  for  the 
piUTKMce  contemplated  in  the  Act,  and  passed 
to  tne  State  no  other  or  different  title  than  it 
would  acquire  in  that  way.  After  the  assign- 
ment was  perfected,  ablll  in  equity  waafiledin 
this  court  in  the  name  of  the  State  of  New 
HampHbire,  as  contplainsiit,  against  the  Slate 
ot  Louislsna  and  the  several  officers  of  that 
State  who  compose  the  board  of  liquidation 


■tantially  the  same  a 


those  in  La.  v.  Jvmd, 


_.   _.  _, _,  Slated  to  be 

iri  New  Hampshire,  while  In  that  It  was  in 
Llliott  and  his  associates.  The  prayer  is  in  sub- 
stance for  a  decree  that  the  bonds  and  the  Act 
and  constitution^  amendment  of  1874  consti- 
tute a  valid  contract  between  Louisiana  and  the 
holders  of  Its  bonds ;  that  the  defendants  and 
each  of  them  may  be  prohibited  from  diverting 
the  proceeds  of  tne  taxes  levied  under  the  Act 
from  the  paymrat  of  tbe  interest,  and  that  the 

Erovisfons  of  the  debt  Ordlnaikce  of  1B79  may 
e  adjudged  void  and  of  no  effect,  because  they 
impair  the  obligation  ot  the  contract  The  blU 
was  signed  In  the  name  of  New  Hampehire  by 
the  Attomey-Qeneral  of  that  State,  and  aUoby 
the  same  counsel  who  appeared  for  Elliott, 
Gwynn  ft  Walker,  in  thdr  suit  In  equity  just 

On  tbe  15th  of  Hay,  1880.  the  Le^slatura  of 
New  York  passed  tbe  following  Act: 
"An  Act  to  Protect  the  Rtfrhts  of  CftlEens  of 

this  Stale  Owning  and  Holding  Claims  against 

Other  States. 
Vu  PeopU  <^th«  State  of  New  York,  rmretented 

in  Senate  and  AiKtaitt/;^»naet  iu/oti»ut: 

Sec  1.  Any  citizen  of  this  Stale,  being  tto 
owner  and  bolder  of  any  valid  clidm  against  any 
of  the  United  Slates  of  America,  arising  upon  a 
written  obllgMlon  to  pay  money,  made,  exe- 
cuted and  dMivered  by  socb  State,  which  oUl- 

ition  Shan  be  past  due  and  unpaid,  may  as- 

ni  the  same  lo  the  Slate  of  New  Tork,  and 
_  JUver  the  assignment  thereof  to  tbe  Attomey- 
Qeneral  of  the  State.    Such  assignment  shall 


mt  of  deeds,  and  tbe  certificate  of  such 


duty  of  the  Attorney-General,  on  receiving  such 


•ignor,  Bucn  aecuniy  i 
shall  deem  adequate. 


lyCot^e 


SOFBEME  COUBT  OF  THE  UlOTED  StATXB. 


Oct,  Tkek. 


?; 


Sec  S.  Upon  the  execution  and  deliveij  of 
•uch  aadgnment,  In  the  maimer  provided  tor  in 
acction  one  of  ttda  Act,  and  funiiBhlDg  tbe  ae- 
curity  as  in  eaid  section  provided,  and  the  de- 
livery of  luch  claim  to  him,  the  Atlonie);-Gen- 
eral  shall  bring  and  proeecute  such  action  or 
Proceeding,  In  the  name  of  the  &tat«  of  New 
fork,  as  Siall  be  necessarr  for  the  ret»very  of' 
the  money  due  on  such  cldm,  and  the  said  At- 
lomey-O^eral  shsll  prosecute  sucli  action  or 
piooeeding  lo  final  judgment,  and  abBll  take 
such  proceedingsafterjudgmentas maybe neo- 
essar;  to  effectuate  the  same. 

Sec.  S.  The  Attomey-Qenra^  shall  forthwith 
deliver  to  the  Treasurer  of  the  State,  for  the  uae 
of  such  aasJToor.allmoneyscoUected  upon  such 
claim,  (irstdeductinglhereCromollexpenses in- 
curred by  him  in  the  collection  thereof,  and 
Buiil  uHiiignor.  or  his  lega]  representatives,  shall 
he  paid  said  money  bv  said  Treasurer  upon  pro- 
diiting  the  check  or  arnft  therefor  of  the  Attor- 
ney-General to  his  or  their  order,  and  proof  of 
hiM  or  their  identity. 

Sec.  4.  This  Act  shall  take  effect  Immedi- 
ately." 

On  the  30tb  of  April,  1881,  E.  K.  Qoodnow 
aod  Benj.  Qroham,  being  the  holders  and  own- 
ers of  thirty  coupons  cut  from  ten  of  the  con- 
solidated bonds  of  Louisiniia  fallingdue  Janu- 
ary  1,  1880,  July  !,  1880,  and  January  1,  1881, 
sssifToed  them  lo  the  Stale  of  New  York  by  an 
instrument  in  writing,  of  which  the  following 

"Enow  sll  men  by  these  presents,  that  we,  the 
ram  undersigned,  dtizensof  the  Stale  of  New  York, 
^  '  being  the  owners  and  holders  of  valid  claims 
against  the  State  of  Iiouisiana,  arising  upon 
written  obliCTtions  to  pay  money,  made,  eie- 
culed  and  delivered  by  the  State  of  Louisiana, 
and  now  past  due  and  unpaid,  being  the  cou- 
pdbs  hereto  annexed,  in  consideration  of  one 
dollar  to  each  of  us  paid  by  the  Stale  of  New 
fork,  and  for  other  good  and  valuable  consid- 
erations, hereby  assign  and  transfer  tJie  said 
claims  and  coupons  to  the  State  '/f  New  York. 
And  we  do  hereby  cove''.aat  with  the  said 
State,  that  if  an  attempt  is  made  by  it  to  collect 
the  said  claim  from  the  State  of  Louisiana,  we 
will  pay  all  the  expenses  of  the  coUaction  of  the 

In  witness  whereof  we  hare  hereunto  set  oiif 
hands  and  affixed  our  seals  this  twentieth  day 
of  April,  in  tlie  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty -one. 

E.  tt.  Goodnow.    [1*8.1 
Benj.  Graham.        [i-B.] 
Sealed  and  delivered  In  presence  of— 

Frank  M.  Carson." 
Thereupon  the  State  of  New  York,  on  the 


SBth  of  April,  filed  in  this  conn  a  bill  in  equity 
ax^nst  the  State  of  Iiouisiana  and  tbe  omcera 
of  the  State  compo^g  the  board  of  liquida- 
tion, with  substantially  the  same  averments  and 
the  same  prayer  as  in  that  of  the  Slate  of  New 
Hompabire.  There  was,  however,  a  statement 
in  Uiis  bill  not  In  the  other,  to  the  effect  that 
many  of  the  consolidated  bcuulg  were  issued  to 
dtiiens  of  the  State  of  New  York  in  exchange 
for  old  bonds  of  Louisiana  which  thev  held, and 
that  citizens  of  New  York  now  hold  and  own 
bondaof  thesameclasstoalargeamount.  Tes- 
timony has  t«en  taken  in  vappixt  <d  this  aver- 


er.upon  the  tacts  shown.Iheae  softs  can  tie  nuin- 
tained  In  this  court. 

Artide  m. ,  section  2,  of  the  Constitutioa  F«v- 
videa  that  the  judidal  power  of  the  United  Btsta 
shall  extend  to  controvenieB  between  two  or 
more  States,  and  b^ween  a  State  and  dtizeniot 
another  State.  By  the  same  ortide  and  sectioa 
It  is  also  provided  that  In  cases  In  which  a  Stat* 
shall  be  a  party,  the  Supreme  Court  shall  hivs 
original  jurisdiction.  By  t^e  Judidaiy  Act  id 
178S,  ch.  20,  sec.  13,  1  Smt  at  U,  80,  the  Su- 
preme Court  was  given  "EiclusiTe  jnrisdictko 
of  all  controversies  of  a  dvil  nature,  where  ■ 
State  is  a  party,  except  between  a  State  and  in 
citizens;  and  except  also  between  a  State  and 
Citizens  of  other  States,  or  aliens,  in  wliidi  Ut- 
ter case  it  shall  have  original  but  not  eidnnis 
Jurisdiction." 

Such  being  the  condition  of  the  law,  Alema- 
der  Chisholm,  as  executor  of  Sobert  Parqnu. 
commenced  an  action  of  attamptit  in  this  cooit 
against  the  Slate  of  Georgia,  and  procen  was 
served  on  the  Governor  and  AttomCT-GenenL 
CliMolmt.  Georgia,  2  Dall.,  419.  Cm  Uk  11th 
of  August,  1762,  after  the  process  was  thus 
served,  Mr.  Randolph,  the  Attomev-Genersl  of 
the  United  States,  as  counsd  for  toe  plsiniill, 
moved  for  a  judginent  by  del aolt  on  the  fourth 
day  of  the  next  Term,  unless  the  Slate  should 
then,  after  notice,  ahow  cause  to  the  contniy. 
Al  the  next  Term,  Mr.  IngeiEOll  and  Mr.  Dallas 
presented  a  written  remonstrance  and  protesta- 
tion on  behalf  of  the  State  against  the  eieidn 
of  jurisdiction,  but  in  consequence  of  positive 
instructions  they  dedined  to  argue  the  question. 
Mr,  Randolph,  thereupon,  proceeded  ahme,  and 
in  opening  his  argument  sud,  "I  did  not  want 


Before  the  remonstrance  was  read,  I . — 

from  the  Acts  of  another  State,  whose  will 
always  be  dear  to  me,  that  ebe  ti~  ~  ~~~ 


On  the  leth  of  February,  17S8,Uie  jndgmait 
of  the  court  was  aimounced,  and  tbe  jurisdic- 
tion sustained,  four  of  the  Justices  bein^  in  &■ 
vor  of  granting  the  motion  and  one  agamst  iL 
All  the  Justices  who  heard  the  case  filed  opin- 
ions, some  of  which  were  veir  elaborate,  aod  it 
is  evident  the  subject  received  the  most  »refnl 
consideration.  Mr.  JmUu  Wilson  in  his  opin- 
ion uses  this  language  (p.  465):  "Anotbn  de- 
clared object  (of  the  Constitution)  is,  'to  estab- 
lish justice,'  This  points,  in  a  particular  man- 
ner, to  the  judicial  authority.  And  when  we 
vif.w  tUe  object  in  conjunction  with  the  deda- 
radon,  'that  no  State  shall  pass  a  law  impairing 
the  obligation  of  controctsi'  we  shall  probaUy 
think,  mot  tMs  object  points,  in  a  particular 
maimer,  to  the  Jurisdiction  of  the  court  over  the 
several  States.  What  good  purpose  could  this 
constitutional  provision  mewre,  u  a  Stale  n.i^t 
pass  a  law  impeiring  the  obligation  of  iU  Oicn 
contracts;  and  be  amenable,  for  such  a,  viola- 
tion of  right,  to  no  controlling  Judiciary  pow- 
erf  And  Chief  Jmtiaiti.y  l^p.  4T0):  "Tbeex- 
tension  of  the  judidaiy  power  of  12ie  United 
States  to  such  controvendea,  appears  to  me  to  be 
wite,  because  it  is  honat,  and  becooae  it  is  ■**- 
fvl.  It  is  hoTiett,  because  it  provides  for  doing 
jDstice  without  leapect  to  peisooa^  oad  by  se- 
curing individual  dtizens  as  well  u  Suiea,  in 
108  V,  S. 


un. 
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befr  TWpective  rlghta,  performs  the  promise 
i^lch  ewvrj  free  KOTemment  maliieB  to  eveir 
bee  dtizen,of  eqnujustlce  and  protection.  It 
b  fu^U,  beouue  ft  is  honest,  braause  It  leavee 
■M  even  tbe  miMt  obecuie  ana  friendless  citizen 
vUlioat  mcMia  of  obtaining  Jnitlce  bom  a 
■dghboring  Slate;  becaiuelt  obriatesoccasions 
of  quairels  betw«en  States  on  account  of  the 
cUms  of  tbdr  respective  dtlzens;  becstue  it 
Rcognixea  and  stronglj  rests  on  this  great  moral 
tnuh,  that  JosUce  is  tlte  same  whether  due  from 
a  million,  or  from  a  millioo  to  ~ 


Bnmentwbich  places  ail  our  citizens  on  an  eqnal 
tMdng,  mod  enables  each  and  every  of  them  to 
ofattlii  Justice  without  tnj  danger  of  being 
oTtttmse  with  the  mi^t  utd  number  of  their 
oppoMnte;  and,  because  it  brings  into  action, 
■ad  enforces  the  great  and  ^oriona  principle, 
tbal  the  people  ate  the  Sovereign  of  Uils  coud- 


ibelr  contro verges  determined.' 

Prior  to  this  decision,  the  public  dicuasioiu 
had  been  confined  to  the  power  of  the  court 
under  the  Constitution  to  entertain  a  suit  in 
bvor  of  a  dtizen  aninst  a  State,  many  of  the 
Iwfliag  membera  ol  the  Convention  arguing, 
with  great  force,  against  it  Aa  soou  as  the  de- 
drioo  was  annouaced,  steps  were  taken  to  ot>- 
bis  an  Amendment  of  the  Constitution  with- 
drawing Jurisdiction.  About  the  time  the  Jodg- 
msot  was  rendered,  another  salt  was  begun 
H^inat  MaatscbnaetH.  and  process  served  on 
Joto  Hancock,  the  Oovemor.  This  led  to  the 
oaTodng  of  tbeOeneral  Court  of  that  Common- 


. a  requesting  the  memben  of  the 

House  of  Bepreaentatlvee  from  the  S —  """" 
adopt  the  iDoet  apeedf  and  effectual 
ia  theiT  power  to  otitain  such  Amendments  In 
■he  CoQsUtution  of  the  United  States  as  wiU 
naove  anj  clause  or  articles  of  tbe  s^  Con- 
"  "»,  which  can  be  construed  to  imply  or 
'    '  '  n  that  a  State  Is  compellaEife  to 


>  look  active  measures  in  the  uine 
dtaectloa  and,  soon  after  the  nest  Congreso 
tamt  logetbcT,  Uw  llth  Amendment  to  the  Con- 
rtmrioo  was  proposed,  and  af  isrwards  ratified 
^ike  requisite  number  of  States,  so  aa  to  go  Into 
fOeetoatbeSthof  Januaij.lTW.  ThatAmend- 
■at  is  as  follows: 

"  Tbe  tadldal  power  of  the  United  Stales 
*aO  sot  M  Gonatraed  to  extend  to  anv  suit  hi 
kwor  equltf ,  commenced  or  prosecuted  against 
MS  al  toe  Cnited  Stales  by  dtizeni  of  another 
UMk,  or  by  dtiieos  and  loblecls  of  any  for- 
dca  State.' 

TTader  tbe  (iteration  of  this  Amendment  the 
aetaal  mnaeis  of  the  bonds  and  coupons  held 
It  Sww  Hampshire  and  New  York  are  i»e- 
aidid  boin  prosecuting  theae  suits  in  their  own 
-  ""^ — ' —estion,  therefoie,  is, whether 
e  name  of  their  respective 
*^e  consent  of  tlie  State,  or. 


NaA  of  «ne  of  its  dtlzeus. 
Tkt  lifnapi  of  the  Ameadmept  la,  la  effect, 

use,  a. 


a^Ma.  Tbe  real  qnestii 
tt^cait  ^oe  hi  the  n 
BMs  after  getting  the 


that  the  judicial  power  of  the  United  Slates 
ahall  not  extend  to  any  suit  commenced  or 
prosecuted  by  dtUeng  of  one  Slate  agoiuHt  an- 
other State.  No  one  can  loolc  at  the  pleadings 
and  teadmony  in  these  cases,  without  being 
satisfied,  beyond  all  doubt,  that  they  were.  In 
legal  effect,  commBDced,  and  are  now  prose- 
cuted, solely  t^  the  owners  of  the  bonds  and 
coupons.  In  New  Hampshire,  befoie  the  Atlor- 
ney-Oeneral  is  authorized  to  b^ln  a  suit,  the 
owner  of  the  bond  must  deposit  with  him  a 
sum  of  money  sufficient  to  pay  all  costs  and  ez- 
peosee.  No  compromise  can  be  effected  except 
with  the  consent  of  the  owner  of  the  claim.  No 
money  of  the  State  can  be  expended  In  the  pro- 
ceeding, but  all  eipeuses  must  be  borne  by  the 
owner,  who  may  associate  with  the  Attorney- 
Qenersl  such  counsel  as  he  chooses,  the  Stale 
being  in  do  way  reaponsilde  for  fees.  All  mon- 
eys collected  are  to  be  kept  by  tbe  Attorney- 
General,  as  special  truBte&  separate  and  apart 
Crom  the  other  moneys  of  the  Slatb,  and  paid 
over  by  him  to  the  owoer  of  tbe  claim,  after  de- 
ducting all  expenses  incurred  not  before  that 
time  twid  by  the  owner.  The  bill,  although 
signed  by  the  Altomey-Oeneral,  la  also  signed 
and  was  evidentiv  drawn  by  tbe  same  counsel 
who  prosecuted  the  suits  for  the  bondholders  in 
Louisiana,  and  It  is  manifested  in  m^y  ways 
that  both  the  Slate  and  the  Attomev-Oeneral 
ore  (mly  nominal  actors  in  tbe  proceeoing.  Tlie 
bond  owner,  whoever  he  may  be,  was  the  pro- 
moter and  is  the  mao^n  of  the  suit.  He  pays 
tbe  expenses,  Is  the  only  one  authorized  lo  con- 
dude  a  compromise,  ajidlf  any  money  is  ever 
collected,  it  must  be  pidd  to  bim  without  even 
passing  through  tht  f<inn  of  getting  into  the 
Tieasury  of  the  State. 

In  New  York  no  special  provision  ia  made 
for  compromise  or  the  emplovmeat  of  addi- 
tional counsel,  but  tbe  bonoholder  is  required 
10  secure  and  pay  all  expenses  and  gets  all  the 
mouCT  that  Is  recovered.  Thla  Slate,  as  well  as 
New  Hampshire,  is  nothing  more  nor  less  than 
a  mere  collectlDg  agent  ot  the  owners  of  the 
bon^  and  coupons;  and  while  the  suits  are  in 
the  names  ti  the  States,  they  are  under  the 
actual  contnd  of  indiviaual  dtlzens,  and  are 
prosecuted  and  carried  on  altogether  by  and  for 

It  la  contended,  however,  that,  notwithstand- 
ing the  prohibition  of  the  Amendment,  the 
Slates  may  prosecute  the  suila,  because,  as  the 
Sovereign  and  trustee  of  Its  citizens,  a  Stole  Is 
"  Clothed  with  the  right  and  facul^  of  mak- 
ing an  imperative  demand  upon  another  Inde- 
—  ""It  Stale  for  the  payment  of  debt*  which 
.  .  .  J  to  citizens  of  ine  former."  There  is  no 
doubt  but  one  Nation  may,  if  it  sees  fit,  demand 
of  another  Nation  the  payment  of  a  debt  ow> 
ing  by  the  latter  to  a  dtizen  of  the  former. 
Such  power  Is  well  recognized  as  an  inddent 
of  national  sovereignty,  but  it  Involves  also  the 
national  powers  of  levying  war  and  making 
treaties.  As  was  said  hi  U.S.  v.  Diekdntan,  wt 
D.8.,  531  [XXUL,  TU],  if  a  Soverdgn  assumes 
the  respontlbili^  of  presenting  the  claim  of  one 
of  hia  subjects  aninst  another  Sovereign,  the 
prosecution  will  oe  as  one  Nation  proceeds 
■gainst  another,  not  by  suit  In  the  courts,  as  of 
right,  but  t^  dlplomaUc  negotiation,  or,  if  need 

All  tbe  lij^  of  tbe  States  as  independent 
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Nation*  were  rarreDdered  to  tbe  United  States. 
The  Stales  an  not  Natjona,  eitber  aa  bttween 
tbemselvea  or  tOTrards  ttweign  Naliona.  Th^ 
are  Sovereign  within  their  spbens,  but  thefr 
•ovcreirnty  stopa  short  of  nadonaHty.  Their 
political  itattu  at  borne  and  abroad  is  that  of 
Statea  In  tbe  United  Slatea.  Tbe;  can  ndlber 
malce  war  nor  peace  without  tbe  consent  of  tbe 
National  QoTemment.    Ndtber  can  they,  ez- 

■"■  Ukecor      '      '    ' 

.      ^..Jtwith 
cb.8. 

But  it  Ib  said  that,  even  if  a  State  as  sovereign 
trustee  for  its  dtiz^,  did  nrrender  to  tbe  Na- 
tional Go  vemmeiit  itspowerof  proaecnting  the 
rlntmff  of  its  citizens  against  another  State  hy 
force,  it  got  in  Ueu,  tbe  conetitutional  right  of 
suit  in  the  national  coorta.   There  Is  no  prind- 

Sle  of  inlemational  law  which  makes  It  the 
utj  of  one  Nation  to  assume  tlie  collection  of 
tbe  claims  of  ita  dtizena  against  another  Na- 
tion, if  the  citizens  themselrea  have  ample 
means  of  redress  without  tbe  intervention  of 
tbefr  government.    Indeed,  Sir  Robert  FhiUi- 


more  says,  in  bis  commentaries  on  Intematiouiu 
Law, 'Vol.  9,  M  ed.,  paee  12;    "Asag 
rule,  the  proposition  of  Martens  seems 


correct,  that  uw  foreli, 
put  on  the  same  footing  as  the  native  creditor 
of  the  State."  WheUier  Ibis  be  In  all  respects 
true  or  not,  ft  la  clear  that  no  Natioo  oujcnt  to 
interfere,  except  under  very  eitraordinaiy  dr- 
cumatancea.  If  tbe  citizens  can  themselves  em- 
ploy the  iduitical  and  only  remedy  open  to  the 
government  If  It  takea  on  itself  the  burden  of 
the  proeecntion.  Under  the  Constitution,  as  It 
waa  originally  construed,  a  dUien  of  one  State 
could  sue'snotber  Slate  tn  tbe  courta  of  tbe 
United  States  for  himself,  and  obtain  the  same 
[91]  relief  his  State  could  get  for  him  If  It  should 
roe.  Certainly,  when  he  can  me  for  himself, 
there  Is  no  necessity  for  power  In  his  Stale  to 
me  in  his  belialf ,  and  we  cannot  believe  it  was 
the  intention  of  tbe  fnunera  of  tbeConaiitnlion 
to  allow  both  remedies  in  such  a  case.  There- 
fore, the  spedal  remedy,  granted  to  the  dUzen 
himself,  must  be  deemed  to  have  been  tbe  only 
remedy  tbe  dtlzen  of  one  State  could  have  un- 
der the  Constitution  against  another  Stale  for 
the  redress  of  hia  grlevancea,  except  aucb  as 
tbe  delinquent  State  saw  fit  itaelf  to  gnnt  In 
otberwoids,  the  giving  of  the  direct  remedy  to 
tbe  dtlzen  himself  waa  equivalent  to  taldng 
away  anv  indirect  remedy  he  tnigbt  otberwlge 
have  duned,  through  the  intervention  of  his 
Slate.  up(»i  any  prindple  of  the  law  of  Nations. 
It  follows  that  when  tbe  Amendment  took 


1^  the  gnnt  of  the  special  remedy,  was 
t^  the  Amendment.  Tbe  effect  of  the  Amend 
ment  was  dmply  to  revoke  the  new  right  that 
had  been  given,  and  leave  tbe  limitations  to 
Eland  aa  tbey  were.  In  tbe  awiment  of  the 
opinlona  flled  bv  the  teveral  Juslicea  of  the 
Chithcim  Cat,  there  is  not  even  an  intimation 
that  if  the  dtlzen  could  not  sue,  his  State  could 
Bue.forbim.  TbeeridentpurpoeeoftbeAmend- 
ment,  so  promptly  invposed  and  Anally  adopt- 
ed, was  to  prohlint  all  suita  against  a  State  ny 
or  for  dUzena  of  other  Statea,  or  aliens,  vrith- 
out  tbe  consent  of  the  State  to  be  sued  and,  in 


our  pinion,  one  State  cannot  oeate  a  coetn- 
veny  with  another  Stale,  within  tbe  mtuiog 
of  that  term  as  used  in  tbe  Judicial  dauNi  □(  (be 
CtmstituUon,  by  assuming  the  prosecution  d 
debt*  owing  by  the  other  Stale  to  hs  dtittiiL 
8tttAheiiuthteata,vm  anta^ttjUd  Oat  mm 
prchOittd,  boOtbgOe  letter  and  Iht  gnnl  «<  lb 
ContUtutian,  ftim  tntertaiiUng  llmt  nitt,  a»i 
the  bOl  in  «adt^  Oiem  U,  ttnuejumO^,  dimimei. 
Itae  oopj.   "feat : 

Jamea  H.  MoKennej.  Otrk,  Snii.  Ooorl.  0.1. 

atB(i-i»u.a.,u)i  }uir.B.,z8r. 


UNITED  STATES,  4b*, 

THE  STBAilER  NUESTRA  BESOBA  DB 
REOLA,  Her  Tackle,  etc..  La  Coupasbu 
DEL  Fehso  Cabbei.  db  i^  Bahia  db  u 
Habaka  a  Hatahus,  Claimants. 


Second  appeal — eaptare  bjf  armg  and  natf— 
maiterl]/ United  SlateM,  of  exemption  from  »ait 
— ootidemtmtion  of  priie — demurroffe. 


I.  QueMlous  settloci  o 


a  lonner  appeal  ot  Iba 


t.  A  caiiturc  whJcb  wiu  made  by  tbe  annr,  or  bj 
the  armr  and  nniT  nperatluK  toxetlier.  imiraei- 
-luBlvely^■0^el«ntato(  (he  tinted SUiei;  tiwro 
I  no  dlstriliutJOD  ot  jirlzc  mimej'  In  such  a  caM. 

3.  Wben,  In  (jureuaiiL-e  uf  QetcntlBlloii  witb  ■  tor- 
rlirn  government,  tbe  UntCed  Slatee,  thrnutb  tbe 
Bxecutlve  or  tbe  Katioii,  waived  Ita  rls^l  lo  ei- 
enptloD  troin  luJt,  and  Hkeda  prtieoourt  tooMi- 

K3le  the  Bdiudlcatkin  or  a  caiice  irhldi  wm  rffU- 
lly  begun  In  ttaal  Jiirtedlctlan,  the  OoveraoKM  ■ 
boimd  bj  tbe  lubmiMloD,  and  it  Is  tiie  dutf  oi  tb* 
court  to  proceed  to  tbe  tlnal  detemUoatloa  ol  an 
luuatfona  loirttlmateir  Involved. 
_  it  Is  tlie  duty  or  ■  cnptor  to  iuetinite  lodlela) 
prooeediDBS  for  tbe  ooDdemnatloo  of  bb  priK 
wltbout  unnecefsarjr  delajr.  and  U  be  t*U»  la  tbB 
"lecourt  mar,  In  caae  ot  restitution,  decnie  demur- 
loe  againiit  Dl-n  aa  damaitee. 
Si  Tne  lUlowanoe  ror  demumiEe  fa  sudi  <■■«  ni- 
o'udei  reasonable  oompeuaUon  Air  tbe  paraod  ex- 
tiMuesofanagonttolook  artertbelntecertaol  tbe 
owoen  up  to  ttao  tine  of  the  dellven  of  tba  Ttad 
"  B  navv  departnicDt  by  tbe  court 

[No.  iw.] 
Argued  Ja^  V.t4,lS8S.  DeeidedMatf.Ii.lSSS. 

APPEAL  from  fiieDistrict  Court  of  tbeUuited 
Slates  for  tbe  Southern  DIatriet  of  Now 
York. 

The  history  and  facts  of  the  caae  fully  appear 
in  the  opinion  of  the  court. 

Mr.  Williua  A.  Xmarj,  A$it.  JUtg-O'^-. 
for  appellant. 

Mutr:  Wm.  Allen  Bntlw.  V.  R.  Bmbt 
and  K,harU»  JJoaokw,  for  appdlee: 

No  queation  arises  on  this  second  appeal,  ex- 
cept as  to  the  proceeding*  subeeqneot  to  Utt 
mandate, 

mtnelg  T.  Jbm,  6  Cranch,  813 ;  fiUOant  v. 
Mdf,  e  Crancb,  207 ;  Beparte  BH/iaid,  IS  Pet. 


K<rTt;.—Dmuioa  <n  eaeaef  fitanl 
DJUaton.  Bee  nal4  to  Hw  AmlaWB , 
t  Wheat.),  54^ 

Damagt*,ineaM*^tapbm,oti 
In  caaea  of  outate,  made  wtthc 
tie  court  may  decree  damaaea  I 
captors,  on  restitution.    QIib 
e.  (SIIdL)^;Ib«Isat  " 

u.  s.,  xvm.,  (t. 
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UsriKD  Statw  v.  Tki  HnBor&A  BmRoka  Dx  Rmla. 


M;  n*  BaiHa  Maria,  10  Wheat..  481  ;  Car- 
m^j.iyew  Iroit  A  -ffail  fiulorg,  15  Uow..451; 
teniim  T.  £c»nMi>tt,  H  U.  3.,  498  [XXIV., 
MO] :  Tkd  Lad^  Pike,  96  U.  8.,  461  [XXIV.. 

inl 

iMdfatrictcoaitBfttinf  u  s,  prize  couit,  had 
fall  Jnriadktioa  to  RwoidcoaU  and  duiuges  on 

IKrat,  Com.,SM;  7%«.iDpoaon,  SWliest., 
MS;  The  Liatf,  1  GalL,  81S:  fi't  Oltn.  Blalcbf. 
Pr.  C^,  875  ;  The  Bfliit,  BlotcU.  Pr.  Cos.,  615; 
n*  SrM,  7  WtlL,  m  [74  U.  8.,  XIX..  1S9], 
iBd  CMN  cii«d  ta  p.  Idl  [133]. 

TtM  UidUd  StatM,  having  invoked  the  Juria- 
dMoB.  hat  waived  «U  objection  to  the  adjudi- 
aiiMt  OD  th«  subject  of  daiiiBgM  u  an  Incident 
e(  the  nuUn  cauae,  and  nidt  adjudication  is 
ftaal  and  eoodiulve. 

&.lw.  Mue..  13  Pet,  057  ;  Bavet  v.  J>iidc- 
iafUd,  IB  N.  T.,  OftS. 

"WbenaaOTcreign  State  or  herrepreseutatives 
•icljnmfbtlntoLhe  fonuuof  UtigaiioD,  neither 
At  nor  Ue7  can  avert  anv  right  or  immiuiity 
MJaddtnt  10  her  political  •overelffnty." 

Ditu  T.  Oraf,  IS  WalL,  208,  !^  [88  U.  8., 
XXI.  447.  437]. 

TIm  Sovereini  cannot  be  sued  In  his  own 
mmi  without  hia  consent.  U.  &  J.  Clarke,  8 
Bel,  444 ;  The  Birm  {tvpra). 

Bat  ilua  prerogatln  m^  be  waived.  Tin 
ftrm  (nipra). 

In  the  caaes  of  The  XoAiMn,  Blatcbt.  Prize 
Cm.  1«0 :  Th»  B^a,  Blatchf .  Prize  Cas.,  61S, 
the  ittiuf  wae  made  against  the  United  States 
Md  Ike  csplon,  aitd  Congreaa  by  passing  tlw 
«<Bal  Acts  directing  pwrmeat  of  the  several 
■■iNoiiB  awarded  by  Oie  oecrees,  approved  and 
■doMed  Ibe  adJudioationB  of  the  court 

bee.  Ads,  JolT,  7  >nd  8, 1870,  ch.  280,  281, 
II  StaL  at  L.  47 ;  also.  ch.  319,  M.,  directing 
in  the  case  of  The  Flying  Bead,  purau- 
scree  of  U.  8.  District  Court  hi  Loul- 


It  li  Ae  srttled  law  of  prize  that  the  captured 
s^sd  must  be  deepatcned  promptly  to  some 
asmiiiisil  port  for  libeling. 

Bob.  Adm.  A  Prize,  440;  Upton,  Prize 
CevrV.  S4«;  Pblllim.  Int.  Law,  sec.  44S;  The 
lemtg.  1  Qua..  SIO. 

TW  measnre  of  damagea  is  staled  by  Mr.  \ 


.  Barrett,  18 


^u«h«a  Nelson,  in   Wiliiameon  i 
How.,  101,  p.  Ill: 

"  The  principle  •  •  •  in  adopting  the  freight 
which  the  vessel  was  in  the  act  of  earning  as  a 
just  meosoreof  compensation  in  tbecase.  is  one 
of  general  application.  It  looks  to  the  capncltf 
of  tne  vessel  to  earn  freight  for  the  benefit  of  the 
owner,  snd  consequent  loss  sust^ned  while  de- 
prived of  lier  service." 

This  is  the  settled  rule  in  caaes  of  collision  In 


Idand,  Olcott,  G2a ;  2he  M.  li.  CaLeb,  10 
BUtcht.,  467;  The  Slormleii,  1  Low..  163; 
Tratu.  Co.  T.  BUan^wit  Co.,  51  N.  T.,  869 ; 
MaiUer  v.  Bij>.  Prop.  Line,  81  N.'Y.,  812. 

■  idemnity  C"^    "~'~  """    "" —   ■■ 
for  the  loei 
the  value  of  the  vessel. 

Allen  V.  Fan,  61  N.  Y.,  663 ;  Startiflndia.  L. 
R.,  1  Prob.  Div.,  AmiBermott  v.  J<met.  3 
Wall,  1  [69  U.  S.,  XVn.,  763]. 

Qovenunent  charters  of  veesela  in  time  of 
war,  form  an  exceptional  kind  of  employment 
and  service,  for  which  special  rates  ate  always 
permitted  and  have  been  upheld bvthe courts. 

Sturgit  t.  SleamboAt  Co.,  85  N,  T.,  251 ;  A 
C.,02N.T..«26;  .Sbwfandv.  Cb^n,  47  Barb.. 
6G8. 

Even  In  acdoiu  (zwnfrndii,  the  loss  of  profits 
is  IncliKled  in  the  compulation  of  damage. 

AiMZtVv.AsimKlaJs,  »£xcb.,  841;  B.B.Ce. 
V.  mneard.  18  How.,  807. 

The  award  waa  properly  made  for  the  entire 
period  from  tbe  seizure  to  June  20. 1668,  the 
dale  of  tbe  decree  of  restitution. 

The  order  of  the  prize  court,  of  August  23, 
1863,  permitting  the  oelivcty  of  the  vnsel  to  tbe 
navy  department  for  government  use,  does  not 
vary  or  affect  the  right  of  the  clalmanta  to  the 
whole  award. 

Captured  property  la  under  control  of  the 
court  and  iU  officers  until  theBnal  adjudication 
and  disposal  of  it  by  tbe  court 

The  Memphit,  Blatchf.  Pr.  Caa.,  SOS;  1%e 
SUu  Warl^,  Blatchf.  Pr.  Cos.,  2(R. 

Tbia  power  of  a  prize  conrt  to  permit  delivery 
o[  the  prize  to  the  Qovemment  for  nae  pending 


— — __i lor sUJ urewltbont grounas.  HIDerv.The 
fcalsMBD.  t  U.  8.  (t  DsUJ,  U:  HoUlnnworth  v. 
As  ■Man',  1 TM,  Adm.,  SU;  Tbe  Leucaae.  Bparks, 

i^J.  thoBpwML  Bas,  Mi  Ths  OatsM,  Splnka, 

«H>*  Iks  saMois  oonaented  to  lesUtutlon,  A 
■  ■»sa  Hot  tbelCos  of  desenttonwM  allowed.  Tl 
OMiEniuUlnia,  1  a  Bob^Ml ;  Hw  Zee  Star.  4  < 

r— all saa  sod  iDlsrsst  allowed,  mbot  v.  Jan> 
SH.a  C.  fL  a  Dall.).  W;  lbs  Uveir,  1  QalL.  set 

Baavnafe  to  clven  for  unJusUSslde  delsj  tff  (he 
■IlLis  la  pcoeeadlBc  to  adhuUcalioo rbut  no  al- 
a^naalsBBaaafarloaBftf MOflts.  " ' — '-"--■- 

giTiMSSriC  Bob., » ;  lbs 

VbnalbsanMrtjl--'^ 


Ckseslsstclted: 
.^-jh),«8:TlisOo. 
n«  LaobeiDaii,  ft  CL 


^ tojpoaallr  lbs  basis  of  tbe  denree. 

=  :  ^fliivlT,  1  OamW;  Tbe  bnptra  flJatsT* 
^-   ""■■»-''— •—'—T.IJkikliisoii,MD.8..XT^ 
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vdjuditatlan,  b  exercised  for  the  protection  of 
all  parties  in  iuteresL 

2  Wheat  App.  p.  17  ;  Smart  v.  Wolfe,  8  T. 
R,  828;  The  ifeitim*-,  Blew..  188;  8.  0..% 
EoU,  Am.  L.  J.,  1U3. 

Tlie  Jnrisdlctioii  cannot  be  affected  \iy  any 
chnnge  in  tbe  local  situation  of  tlie  property 
after  capture,  but  whereTer  It  ma;  be  found,  or 
its  proceeds,  the  court  will  follow  it  witb  iu 

Hudton  V.  Ovsttier,  i  Crancb,  3S3 ;  Earn*  y. 
Camden,  2  H.  BL,  683 ;  Oambden  v.  Home,  *  T. 
R.,  888  ;  WiOit  Y.  Commimonert  of  Prixe,  6 
East,  23;  Ihe  Noytomlttd,  7  Ves.,  598;  Th« 
J}r^i(?ui«,  6C,  Rob.,  147;  Tlit  Tuxy PrUndt,  \ 
C.Rob., 871;  neJKiiM,  1  Aclon.SSO;  ftiwirt v. 
Waje,  8  T.  B  ,  828  ;  The  Pomtma,  1  Dod.,  26; 
i:«(2>uzT.£lfen,2Doug.,&d4;  Omit.  Wither*, 
a  Burt.,  688 ;  The  Flad  Ogen,  1  C.  Bob.,  185 ; 
TAeSantn  Ona,  1  C.  Rob.,  50 ;  TheFannyand 
Elmira.  1  Edw.  Ad.,  117 ;  Tlu  (kyUn,  1  Dod., 
lOB. 

JVr.  Chief  Jvttie»WmX%»  delivered  tbe  opin- 
ion of  tbe  court: 

The  facts  to  be  considered  on  thla  appeal  sr« 
aa  follows: 

The  steamer  Nuestra  Sefiora  de  Regla 
built  in  New  York  for  the  claimant,  a  railroad 
company  in  Cuba,  created  by  tbe  laws  of  Spain. 
Sbe  was  delivered  to  an  agent  of  tbe  claimant 
on  the  6th  of  November,  1861,  and  sailed  for 
{93]       Havana  in  conunand  of  a  SpRnisb  master. 

waa  a  sidewbeel  Steamer  of  about  three  hundred 
luna  burthen,  built  to  run  on  a  ferry  between 
Havana  and  a  terminus  of  the  railroad  com  pany 's 
railroad.  On  her  way  down  the  coast  she  went 
into  Port  Royal,  and  while  there  the  qudrter- 
tnaster  of  tbe  United  States  at  that  post  offered 
to  purchase  her  for  the  use  of  the  Qovemment. 
The  master  declined  to  sell,  as  be  bad  no  au- 
thority. Sbe  was  then,  on  the  29th  of  Novem- 
ber, seized  by  order  of  Qcn.  Thomas  W.  Sher- 
man, in  command  of  tbe  United  Stoles  forces. 
In  communlcatiDg  the  fact  of  the  seizure  to  tbe 
Adjutant-General  of  the  Arm;^  on  the  2d  of  De- 
cember, the  Qeneral  said;  "  If  this  steamer  I 
have  seized  is  confiscated,  she  should  be  left 
here.  She  is  Just  the  thing  we  want,  and  ad- 
mirably  adapted  for  these  waters  and  our  pur- 
pose.  Bbe  Is  new  and  exactly  such  a  boat  as 
they  have  at  the  Jersey  City  Ferry  in  N.  T. 
Will  carry  1,000  men,  and  will  draw  not  over  six 
or  seven  le^" 

No  Judidal  proceedings  were  instituted  for 
her  condemnation,  but  at  some  time  before  De- 
cember 16th,  the  following  charter-par^  was  i 
tered  Into: 

"Articles  of  agreement  made  this day  of 

December,  1861,  oetween ,  captain  of 

the  steam  ferry-boat  Nuestra  Sefiora  dc  Regia. 
tor  and  onbebolfoftheownecs  of  the  said  ferry- 
boat, of  the  first  part,  and  Captain  Rufii''  ^ax- 
ton,  as  assistant  quartermaster  in  the  United 
States  Army,  for  and  on  behalf  of  the  United 
States  of  America,  of  the  second  part  wil  ncBseth : 

That  the  said  party  of  tbe  first  p:in,  for  nnd 
in  consideration  of  the  paymcnl  heieinnflpr 
promiscdtobe  well  and  truly  made  liyiliesaiil 
Darty  of  the  second  pnrt,  liatlt  cb:irtefeil  lo  the 
United  States  tbe  stenm  ferry-boat  Nuestm  !je- 
tion  de  RexiB.  with  all  her  tackle,  H[>piircl. 
furniture  and  machinery,  to  be  used  fur  traiu- 


poHjng  troops,  stores  or  other  things,  u  tbe  aid 
party  of  the  second  part  may  direct 

^d  tbe  said  party  of  the  second  part  dolk 
agree,  for  and  in  consideration  of  the  fsithfnl 
performance  of  tbe  above  duty,  that  the  Hid 
party  of  the  first  part  diall  receive  the  som  of 
$200  foi  each  and  even  day  the  said  boat  wtj 
be  kept  In  service,  sala  steam  ferty-bosi  to  Ic 
kept  stanch,  sound  and  strong,  and  her  ma. 
chinery  in  good  running  order  and  oonditiao, 
by  tbe  said  party  of  the  first  part 

It  Is  Bndentood  1^  the  parties  to  this  agttb- 
ment  that  in  case  the  said  slesm  ferry-boat  dull 
be  confiscated  to  the  United  Sutes,  then  tbit 
contract  sliall  be  void;  otherwise  to  remain  is 
full  force  and  virtue. 

It  is  furthermore  understood  by  tbe  parties  to 
this  agreement  tliat  the  said  stesm  fer^-bcat  'a 
not  V  >  be  run  outdde  trf  the  bv  of  Port  SoyiL 
but  ajany  and  all  points  on  the  rivers  and  creekr 
that  connect  with  Broad  River. 

This  conbact  to  commence  on  tbe  16th  dif 
of  December,  1861,  and  continae  in  force  tea 
days,  after  which  each  party  has  a  right  to  can- 


ton Head,  S.  C,  the  day  and  date  first  aboTe 

(S'd)       Tgnttcio  A.  Reynab,        [l.  i.] 

(S'd)        R.  Saston,  [i-  B.J 

Caipt.  U.  S.  Armir  Chief  QuarUnaatleT B.C.' 

Tbe  lestimony  shows  Ituit  $200  a  day  was  * 

fair  price  for  tbe  use  of  the  vessel  a:  Ebat  place 

al  that  time.    One  witness,  competent  to  judge, 

testified  to  that  eftect,  and  no  Bticmpt  was  madie 

by  the  United  Slates  to  contradict  mm. 

The  vessel  was  Iwpl  in  tbe  possession  or  un- 
der the  control  of  the  quaitermasler  until  iba 
39th  of  January,  when  sbe  was  in  form  deliv- 
ered to  the  flag  officer  of  the  navy  in  command 
at  that  station.  Shewas,  however,  kept  in  coo- 
stant  use  by  tbe  Government  as  a  transport,  in 
tbe  way  contemplated  by  the  charter,  from  tbe 
16th  of^December  until  about  the  istof  March, 
when  she  was  sent  to  New  York.    No  judicsal 

Sroceedings  were  tiegun  against  her  imtQ  tbe 
Lb  of  June,  when  alibel  of  informatioo  in  prize 
was  filed  in  tbe  District  Court  for  the  SouUiem 


intei-est  She  waaatiached  on  tbe  sameday  by 
the  marshal,  and  the  usual  monition  was  isroea 
and  served.  The  owner  filed  a  claim,  on  ibe 
9th  of  July.  No  furtbcr  proceedings  were  had 
until  the  22d  of  August,  when  the  following 
order  was  entered; 

'Onreadlngandfitinganoticeof  HK^on  and 
a  verified  copy  of  a  letter  from  the  Sccreiary  ot 
the  Navy,  stating  that  the  Na^  Depaitment 
desires  to  obtain  possession  of  the  steuMr 
Nuestra  Setloin  de  Regla;  and  on  bearing  Mr. 
E.  Delaficid  Smith,  United  Stales  district  sJlof 
ney.  in  support  of  the  motion,  and  Mr.  W.  R. 
]^('cbc  proctor  for  the  claimants,  in  oppositioa 
liiei-cto.  it  is  hereby  ordered  that  the  said  Btc 
Nuestm  ScfionnteReebbeappraisodl^  B 
iiiinF.  Delano,  Uiiildl  Slates  naval  conrtn 
and  Bciijniiiiii  V.  Oarvin,  chief  engineer,  both 
now  KUt-oncd  at  the  navy  yard,  New  York,Bnd  : 
John  liiglin:  that  such  appraiaemcnl  be  tiled  . 
with  nil  coDvenieni  speed  with  the  cleric  of  this 
ooutt;  that  thereafiar  said  steamer  be  dclimad 
108  v.  & 
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UlheNaT7Dcpartnieiit  fortlie  use  of  the  Got- ' 
cnmeni,  npon  Sliiig  in  court  a  certiflcaU  of  Uib 
wVinl  treanirer  of  tbe  United  States  in  New 
Tort  Uwt  tbe  amount  of  tlie  appreiseDient  haa 
ho  deposited  in  the  United  Btales  Treasuiy, 
■ibtad  lo  (be  order  and  dlaposal  of  tbe  court  on 
duJ  decrae  in  tbe  case. 

Samuel  R.  Belts." 

na  ieuer  of  Itw  Secretaiy  of  tbe  Havr  i»- 
fatnd  to  in  this  order  is  as  follows: 

"KaT7  Depanment,  Avgtttt  nth.  ISBt. 

Sr  Tba  department  will  take  tbe  steamer 
5tKrin  Sefion  de  Rwla  at  tbe  appraisement  of 


m  u  t88,000  and  by  the  third  at  UO.DW,  and 
iKBc^ately  delivered  to  tbe  Naij  Department, 
lUoagh  the  certiflcate  of  deposit  prorided  for 
ms  Direr  filed.  The  cauM  was  neard  on  the 
lUh  Jane,  1888,  and  a  decree  entered  directing 
Ost  ibe  TBwel  be  restored  to  the  owner,  but  ra- 
BTiagall'qoMtiotu  of  costs  and  damages  resiilt- 
W  fraa  tbe  c^ttnre,  for  future  hearing  and  de- 
knnlutloo.  On  the  ISth  of  October,  I8(l3  the 
(oDowinf  estiT  was  made  In  the  cause: 

"It  iMTing  been  mutually  agreed  between  the 
imiil  for  tbe  respective  ponies  that  tlie  said 
•Hid,  tn  the  above  decision,  was  immediately 
aka  Into  tbe  possession  and  use  of  the  United 
£uiesniklerad>arter-partr,anddeUTeredtbem 
Aoevader,  and  so  remained  without  molesta- 
Bealro^  the  claimants.  On  motion  of  the  coun. 
«i  to  tbe  TCMel  and  with  the  assent  of  the  Unit- 
id  States  Attoner,  it  Is  ordered  by  the  court 
■hi  tortlMr  ptocMdlngs  and  Utlgadon  be  stared 
is  Ac  above  cause,  to  tbe  end  that  all  questions 
«f  dsaagea  reserred  in  tbe  decision  of  tbe  court 
■s  Ibe  Tessa  of  June  last,  may  be  considered  and 
sdJoMed  br  tbe  OoTemmentof  tbe  United  Siaies 
■  tbe  apfiBcatlOD,  and  with  the  concurrence  of 
Oe  Oovcnunesit  of  8[iain. 

Bamuel  B.  Betts.' 

Oa  fha  SOib  of  Kxj.  1670,  the  following  let- 
•r  wis  ^dressed  to  tbe  Spanish  Minister  hi 


nirttich  arose  In  consequence 

IB  bvttae  Unhed  States  authorities  In  18«1. 
«  Dfacrkt  Court  of  the  United  Slates  for 
teotbeni  District  of  New  York,  after  de- 
f  tkat  tbe  cblmants  were  entitled  to  resd- 
B  «f  lb*  Tssul,  made  an  order  suspending 
"-" — i^  to  ibe  end  that  tbe  question  of  dam- 


Spein. 

Wkhoot  nfarrisg  to  the  teasons  which  have 
*  laa(  dil^cd  any  ansngemeni  between  the 
tw  CovosBMBt^  1  have  now  to  say  that  it  will 
*e  moK  sMtrfactory  to  Ibe  Qovemment  that  the 
fwda  InSiestsd  sboold  apply  to  the  court, 
■M*  Mfll  retalna  jurisdiction  of  tbe  case,  to  ob- 
^B  each  fanbtr  relief  as  Justice  may  demand, 
a<  to  ika  BOde  wbfch  that  tribunal  shall  deem 


ly  a  BUDject  oi  aipiomaiic  saiusn 
termination  by  the  courts. "  It  w 
the  opinion,  ''The  decree  of  the 
Included  tbe  sum  of  (6,000  for 


I  avail  myself  of  this  occasion  to  offer  to  yon 
assurances  of  my  very  hi^  conslderatton. 
J.  a  Bancroft  Davis, 
Aeting  Seer^ary  tf  Slate." 

On  tbe  2d  of  June  fallowing,  tbe  cause  was 
referred  tooneof  tbecommlfuioneraoCthecourt 
to  ascertain  the  amount  of  damages  tbe  claim- 
ant had  sustained  by  the  seizure  and  detention 
of  the  vessel.  The  commissioner  made  his  re- 
port on  the  20th  of  Jlay,  1871,  (liing  the  dam- 
ages for  the  dcIentioD  at  tbe  rate  of  fSOO  a  day 
from  November  29, 1861,  to  June  SO,  1863,  the 
date  of  the  decree  for  realoratlon,  with  inierest 
at  six  per  cent  per  annum,  amounting  to  tl07,- 
3T0.66(,  and  allowing  for  Uie  expenses  and  serv- 
ices of  an  agent  remsinlng  with  aikd  attendine 
to  tbe  vessel  $^,680;  for  counsel  fee  in  defend- 
ing the  proceedings,  |6,000,  and  for  tba  value 
of  tbe  vessel  at  the  date  she  should  have  been 
restored,  with  Interest  added,  $86,833.88^,  or  a 
total  of  (314,884.  Exceptions  were  taken  to  this 
report  b7  the  United  States,  but  they  were  over- 
ruled  and  a  decree  rendered  for  the  full  amnunt 
allowed  by  the  master,  with  interest  added. 

From  that  decree  an  appeal  was  taken  to  thb 
court,  where,  at  the  October  Term,  1872,  it  was 
decided  ' '  That  tbe  vessel  was  not  lawful  prize 
of.  war  or  subject  of  capture,  and  tbe  corpora- 
tion which  owned  her  is,  doubtless,  entitled  to 
fair  Indemnity  for  the  losses  sustained  l^  tbe 
seizure  and  employment  of  the  vessel ;  hut  It  may 
be  well  doubted  whether  It  is  not  more  proper- 
ly a  subject  of  diplomatic  adjustment  than  do- 
"■'''■""  ■    ■■    It  was  also  said  in 

the  district  court 

, for  counsel  fees. 

We  think  that  the  amount  was  greatly  ezces- 
rive,  and  the  allowance  for  ootmsel  fees  wholly 
unwarrsnted."  For  the  erron  thus  indicated 
tbe  decree  was  reversed.  TAt  Nvatra  Seflora 
de  Regla,  17  Wall.,  81  [84  U.  S.,  XXL,  S»7]. 
The  case  was  then  remanded  for  further  pro- 
ceeding in  accordance  with  the  opinion.  On 
the  22d  of  July,  1878,  after  the  mandate  was 
filed,  a  second  reference  was  made  to  the  com- 
missioner "  To  assess  the  damages  of  (he  claim- 
ant of  the  vessel  sustained  by  him  In  conse- 
quence of  the  seizure  and  detention  of  tbe  ves- 
sel, and  that  on  such  reference  all  the  proofs  al- 
ready taken  In  tbe  cause  or  before  tbe  referee  be 
used  together  with  such  other  proofs  as  may  be 
put  In  by  either  party." 

Under  this  reference,  the  commissioner  again 
reported  that  thcUnlied  States  continued  to  use 
the  vessel  after  she  was  taken  possession  of  by 
the  Navy  Department,  pursuant  to  tbe  order  of 
August  22,  1802,  until  the  20th  of  June,  1808. 
tbe  date  of  the  decree  for  her  restoration,  and 
that  she  bad  never  Lccu  restored  to  tb^.  owners 
or  her  value  paid.  He,  therefore,  allowed; 
For  detention  from  November  29, 

1801,  to  June  20,  1603, 508  days,  at 

$200  per  day $118,600 

Interest  at  6  per  cent  to  date  of 

report 61,603 

For  value  of  vessel,  ssccrtoined  to  bo      80,000 

Inlerest  from  June  20,  1808-..      M,M8 

For  expenses  ofBgeDt,SS8daysBt  $10       S,680 

$253,-527 

To  this  report  exceptions  were  filed  on  behalf 

of  the  UnlUxl  States,  but  they  were  overruled 

by  tbe  court  and  a  decree  entered  March  6, 187B, 
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for  the  kmount  found  due,  wltli  interert  from 
the  date  of  the  report,  or  in  &U,  |308,98S.8B. 
From  th&t  decree,  tfali  appeal  was  taken. 

That  the  steamer  wm  not  Uwfol  prize  or  the 
■object  of  capture  wu  expresd  j  decided  on  the 
former  appeal.    It  was  uao  impliedly  settled 


to  a  &ir  tDdemoity  for  the  lossea  sustained,  the 
mlj  difScnlt;  hdug  oi  to  1~ 
quwtione  ue,  thereic—     - 


the  amount    Ttieee 

longer  open,   Oiirk 

I,  decided  at  the 


Tlie  flrst  of  the  remaning  qnestiona  to  be 
considered  Is,  whether  a  decree  can  t>e  en- 
tered against  the  United  States  for  damages. 


As  the  capture  was  made  bj  the  army,  or  hy 
the  army  and  navy  operaonK  toKelher,  It  In- 
med  exclusiTely  to  the  benefit  of  the  United 


States.  There  is  no  distribution  of  prize  money 
In  such  a  case.  U.  8.  t.  Seam  Veielt  <^  War 
[anit,  2801,  dedded  at  this  Term ;  TKt  Birm, 
18WalL,SMr80D.8.,XX.,6O6].  The  United 
Btates  were,  therefore,  in  legal  effect  the  cap- 
tors, and  they  came  voluntarily  Into  court  to 
secure  for  themselves  the  benefit  of  what  had 
been  done.  They  deUberBtdr  adopted  the  acts 
of  tlM  military  and  naval  officeTB  as  their  om, 
and  come,  as  captors,  to  condemn  their  prize. 
Offets  to  purchsM  the  tmscI  were  mode  and 
declined  before  she  was  adzed,  and  soon  after 
the  seizure  die  was  chartered  and  put  into  act- 
ual use  without  any  attempt  at  securing  an  ad- 


judication. It  Is  evident,  dso,  that  the  capture 
must  have  been  the  subject  of  diplomatic  co^ 
rupondence  between  the  Qorenmient  of  Spain 
and  the  United  Btates  before  the  vessel  was 
brought  in  for  adjudication,  because  on  the  6th 
of  Hay,  1862,  after  the  vessel  got  b>  New  Torii, 
and  before  the  libel  was  filed,  Mr.  Seward,  the 
then  Secretary  of  State, wrote  the  district  attor- 
ney for  the  Southern  Dtsbict  of  New  Yoiii,  as 
foQows: 

"Sir:  Noticing  the  arrivals  New  York  of 
the  Spanish  steamer  Nnestra  BeDors  de  h  Regla 
which  was  seized  at  Port  Royal  bv  Qeneral  Sher- 
man for  an  alleged  illc^  breach  of  neutrality, 
I  now  transmit  the  papers  found  on  Inard  of 
hex,  and  on  abstract  of  them  which  I  caused  to 
be  piepared  and  which  you  may  find  useful" 

iJthou^  the  Ubel  was  filed  on  the  0th  trf 
June,  18^,  and  the  claim  vras  promptly  put  In, 
the  adIudlcalJon  was  not  had  unUl  June  of  the 
following  year,  when  all  further  proceedings 


jvtutj^  jvett,  irnvu  ail  luiuuu  ^u^^v^iui^i 

e  Stayed  with  the  consent  of  both  parties, 
u>  await  on  adjustment  of  damages  bv  uie  two 
Governments.  Nothing  further  was  aone  untQ 
nearly  seven  years  afterwards,  when  the  Secre- 
tary of  State  mformed  the  Spanish  Oovemment 
of  the  wish  of  the  United  Stales  that  the  parties 
inteiMted  should  apply  to  the  court  wlddi  still 
retained  iuriedlction,  for  such  relief  as  Justice 
demandea,  and  in  the  mode  that  tribunal  should 
deem  most  proper  and  convenient.  Thereupon, 
on  motion  <a  the  claimant,  and  with  the  consent 
of  the  United  States  district  attorney,  the  refer- 
ence was  ordered  to  ascertain  the  damages, 
Undn  these  drcumstaoce  we  cannot  but  tliink 
the  United  States  liave  voluntarily  submitted 
themselves  to  the  court  at  the  Instance  of  the 
Spanish  Oovemment,  and  with  the  consent  of 
the  claimant,  for  the  purpose  of  having  the 


E  UnrrxD  Statbb.  Oor,  Tbk 

questioiu  of  damages  growing  out  of  the  ttft 
ure  Judicially  settled  according  to  the  niks  ap- 
plicable to  private  persons  in  like  cases. 

It  is  objected,  however,  that  the  EiecoHvt 
Department  of  the  Oovemment  had  no  povtt, 
in  the  absence  of  express  legislative  snUtoriij, 
to  nuke  such  a  subtoiaskio.  Itwasthedn^d 
the  DniUd  States,  under  the  law  ot-Nstkui^ 
to  bring  all  captured  vessels  Into  a  piiie  conn 
for  adjudication.    If  that  had  not  been  done  In 
this  instance,  the  Spanish  Oovemment  would 
have  had  Just  cause  of  oomplaint,  and  conU 
have  demanded  repuatlon  for  the  wrongs  thil 
had  been  done  one  of  ila  subjecii.    The  ez«n- 
tlve  department  hod  the  right  to  bring  the  suit. 
In  that  suit  it  had  been  determined  that  the  capt- 
ure was  onlawfuL    Necessarily,  therefore,  the 
question  of  damages  to  the  owner  of  the  ixfi- 
ured  vessel  arose.    8inc«,  without  the  ccn«ii 
of  the  United  States,  no  Jndemeat  for  dsmatt* 
could  be  rendered  against  them  in  the  pending 
•oft  that  could  be  mforced  by  execution,  the 
Spanish  Oovemment  had  the  rlriit  to  assume 
the  prosecution  of  the  claim,  and  it  did.    Btt- 
easarily  the  negotiations  on  the  part  of  Uw 
United  States  under  this  claim  were  condoeled 
by  the  Executive,    After  long  delay  no  agree- 
ment  was  reached,  and  as  a  lut  mort  for  end- 
ing the  controversy,  it  was  determined  to  refer 
the  whole  matter  to  the  court  (or  Judicial  la- 
quiiy  and  detomlnation.    We  see  ito  teasai 
why  this  mieht  not  be  dtme  in  such  a  case.    It 
is  true,  any  ^dement  that  may  be  rendered  can- 
not be  juaidally  enforced,  biit  the  qneatioDS  to 
be  settled  are  Judicial  In  their  character,  and 
ate  hicidents  to  the  suit  which  the  United  Sutei 
were  required  to  bring  to  enforce  tbdr  ligbn 
as  captora.    It  is  too  late  now  to  Instst  that  the 
case  a  not  one  of  prize,  because  in  the  libel  it 
is  expressly  alleged  that  the  vessel  waa  captured 
as  lawful  prize,  and  condemnation  was  asked 
on  that  account.    When,  tbeiefofe,  tha  United 
Sutes,  through  the  Executive  of  tlia  Natkn, 
waived  their  right  to  exemptloii  troia  iniL  ma 
asked  the  prize  court  to  complete  the  adjndl- 
cation  of  a  cause  which  was  rigfatfoUy  begns 
!■  tfaat  JurlsdlcUon,  we  think  tto  Oovemment 
Is  bound  by  the  snomlsdon,  aitd  that  It  is  the 
du^  of  the  court  to  proceed  to  the  final  deia- 
mination  <rf  all  the  questions  l^itlmatdy  in- 

The  next  Inquiry  la  as  to  the  amottnt  of  dam- 
ages.  The  dn^  of  a  captor  it  to  tnatitote  iw^ 
dal  proceedings  tat  the  cmidemnation  of  ta» 
nrlze  without  nnnecessaiy  del^,  and  If  be  faila 


__  this  the  conrtmay.ln  case  of  reatttatki(i,dcaei 
demurrage  u;aln«t  him  aa  damages.  This  ruh 
IsweUsetded.  [filtwHw v.  JfiMtarnn S  WbeaL, 
li'IUAppi)llon,9Wbeat.,Vhi  3%4  Litttr.] 
Oall.,  81^  ne  Orrim-MaTvUtM.  1  aSob.,  tsn 
Upon  the  fads  in  this  case  there  can  be  v 
douM  of  the  propriety  of  eodt  aa  alkiwsno 
for  tlie  extraordinary  detentioo  <tf  the  veasd  b( 
fore  she  was  delivered  up  tcr  adJodicBtioe 
especially  since  she  was  detained  for  tbecxpia 
purpose  of  use  t^  the  United  States.  And  as  l 
the  amount  of  the  aUowanc&tbere  IsDOOf^a 
tnnity  for  dlscnsdon.  Tlie  United  Btatea  wei 
willing  and  actually  ctnttracted  to  p«r  tSOt 
day  for  her  use  if  she  was  not  In  fact  mil 
pnze,  and  that  is  shown  to  have  bam  a  teasM 
able  price  for  her  charter  at  the  timet  Sbs  «( 
seized  on  the  S«lh  ot  November,  and  It  to  Si 
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loMqae  Out  U  dne  dOtgence  had  been  nted 
AcHliU fa>Te  been  mnmUxnA  tor  adjndlca- 
ii«b;ibal6Ui  of  Deeembra.wben  ber  cbarter 


-.  It  k  not  diipaied  that  ber 
•tin  It  tbat  ttaM  wu  $80,000.  8be  coat  wben 
Uk  tS0,0OO,  md  WM  new  when  captured.  Aa 
AakatDener  been  reatored  under  toe  order  to 
ite  dtect.  Own  can  be  no  donbt  of  the  Ilabill^ 
rf  Aa  UniMd  State*  for  ber  value, wben  at  tbe& 
nqoM  Ae  waa  delivered  into  their  pot 
II  fa  not  a  matter  of  a 
■I  Um  oertlflcate  of  deposit  In  ti 

Bij,  nibeamooutof  b)      ■    >  — 

MflaL  Bjlakingtbe   

;oMd  bj  the  cmtit,  tbe  United  States  impliedly 
Hited  to  netore  ber  in  as  good  condition  ar 
u  WM  arben  takes  or  pay  ber  value  in  money. 
Br  ibe  nnender  of  tbe  veaael  for  adJudlcatioD 
tbiUBHed  Stsiea  rdieved  tbemaelvea  from  an; 
ha^B  UaUUtv  for  damage*  in  tbe  way  of  de- 
Dtrnoa,  and  became  bound  for  tbe  vessel  in- 
awL 

The  aOowBoee  for  demurrage  includes  reo- 
■Mlile  ctnnpensation  for  the  pay  and  expeosea 
ef  SB  icait  to  look  af  ter  the  intereata  of  tbe  own- 
«■  9  to  tbe  tiiDe  of  tbe  delivery  of  the  vnnel 
» the  Navy  Depanmeot  by  the  court  After 
1^  M  ^ant  was  neceeiary.  From  that  time, 
^  (MB  aiood  as  though  a  aale  bad  been  made 
Nd  Ae  pcoeseda  paid  IMo  the  r^fatiy 


Oari 


■  foOowa: 


fa  that  damage*  ihonld  be  al- 


fw  aaeccMary  sod  nonmal  delay  in 
pBceidfttg  to  adJndlcalloD,  17S  ^  - 


avin 
daja 


, I,  from  the  time  (d  Uie  order  of 

fFrtitlua,  JtnM  90. 18<t8,  nntO  the  decree. 

TU^mng^^  Hit  DitMti  Churl  it  ntened  and 
**  mum  rtmamjed,  vith  inMruttion*  to  Mter 
tmtiarittrtt  i»  aeeor^anei  vitlt  (Ai* optiticn, 
"bmmpt-   VMS: 

JMSi  B.  MeKMUMT,  Ocrk,  av-  Osort,  V.  &. 


IfSSa  CBOS8LET   *  SONS  (Limited),  lo- 
I,  iV^  i%  At., 


C3TT  (VmW  ORLEAITB  akd  HENBI- 
ITTA  DATmeON,  Testamentary  Exn.  of 
ftiffamaaiiMinf  TnifwPirmanw.  ■!  ii 
«M  S.  C  Baporto^  ed^  lllB,1in,) 
i^i*^  «*M  OtUmUiut  etanetar  ^  mM— 
/i*ratfMa«M. 

L  hMpaawi^aciathlianirttromtbeSapteme 
taatf&saMaaa,  itaa  ofdniuti  of  lbs  oou»  balov, 
>  fliav  to  AaiaeotdiAajr  be  referred  to.  If  neo- 

B,  *>«Na«^taa  lAetber  tlie  JudgiiMm  b  one 
■^mMllMaaBthontyioranaw. 

mef  U.S.  8Hpr«n«(>iiit1««lMn 

—  — elM«adraim<n«>a(lim 

UnttaV.B.   (<«.im*«i* 

(.  ■  r.  a  (4  aaoou, » 


MdlaMaadot  In  tbe  (Ma 
qucsuon  preMoted  tvtlM 
fiiHMiniy  wna  mcDQUt  and  that  question  wai  not 
and  need  not  bava  been  deddad,  and  Ha  deoWon 
1 — . .1 —  *w^  lourt  baa  no  Ju- 


Pffo.  1017.] 
AifrmttM  Jm.  13. 188S.  DeeUM  Mar.  a,1883. 


Oo  motloii  to  di*ml#*  or  affirm. 

Thb  action  was  brought  io  a  State  District 
Court,  1^  Henrietta  Davidson  and  otheia,  de- 
fendanla  lo  enor,  to  perpetually  enjoin  the 
City  of  New  Orleans  from  ezecutiog  a  certaio 
Judgment  of  the  SupieoM  Court  of  tbe  State, 
Matter  trfDraitiifig  Oommitiiotten,  97  L«.Aoa. 
21,  which  bad  been  affirmed  by  tbfa  oourl 
Dmidton  T.  JVms  OrUant,  XXTV.,  S16,  on  the 
ground  tbattbedraloage  of  certain  swamp  lands, 
the  asaeseoient  for  which  was  the  basts  of  ssld 
Judgment,  had  beeo  abandoned. 

Toe  preseot  plaiotlfts  io  error  Intervened  as 


would  impair  the  value  of  said  warrants  and  the 
obligation  of  the  contract  under  certain  Ada  of 
the  General  Assembly  of  the  State  authorizing 
thdr  issue. 
Thejudgmcnt  of  the  district  court  was  In  fa- 
ir of  the  petitioners,  the  Injunction  being 
granted  00  tbe  ground  above  staled.  This  Judg- 
ment having  oeeo  affirmed  by  the  Supreme 
Courtof  theStale,MLa.  Ann..  170,  the  inter- 
veners sued  out  this  writ  of  error. 
Mr.  B.  B.  ForasAH,  for  defondaofa  In  er- 


or,  in  support  of  motion. 
Mr.  BeniT  O.  Miller,  for  plahi 


lUfblner 


Mr.  0/titfJvttiet  Wait«  delivered  tbe  opin- 
ion of  tbe  court: 

The  record  shows  that  the  defendants  in  er- 

ir  sou^t  to  enMn  the  collection  of  a  Judg- 
meot  against  their  property  to  enforce  an  as- 
sessment under  tbe  drainage  laws  of  Louisi- 
ana; 1,  because  under  tbeoperation  of  the  laws 
authorlzinK  the  judgment,  nothing  more  re- 
mained to  oe  paid  thereon;  and,  3,  because  the 
Judgment  had,  in  terms,  been  released  and  dis- 
charged by  certain  Acts  of  the  Oeneral  Aaaeni- 
bly  ot  the  State,  passed  lo  1B77  and  1876.  If 
thecasewssdedaedbelowon  theflrstof  (base 
grounds,  no  federal  question  is  involved. 

^'  WBB  settled  long  ago  that,  in  cases  coming 
fa  court  from  the  Supreme  Court  ot  Louiti- 
,  the  opinion  of  the  court  below,  sB  set  out 
in  tbe  record,  msy  be  referred  to,  if  necessary, 
to  determine  whether  the  judgment  fa  one  we 
have  authority  to  review.  Armitrong  v.  lYea*- 
«fw  qfAt^nt  Co.,  16  Pet.,  286;  AlmonmUr  v. 
K«nfon.  9  How.,  9;  B.  B.  Co.  v,  MarAaU,  IS 
How.,  107;  rouain  t.  Labatvt,  19  How.,  207 
[60  D.  S.,  XY.,  0041;  Mardock  v.  Mtmphit,  90 
WaU.,«88r87U.  S.,  XXII.,443].  FnHn  the 
statement  of  the  case  and  the  opinion  found  io 
this  record.  It  fa  manifest  Oie  decision  was 
placed  eDtirely  on  the  ground  that  the  Judgment 
was  not  collectible  under  the  law  aa  it  stood 
before  the  AcU  <tf  1870  and  1877  were  paaaed. 
CoDsequenily,  the  caae  was  disposed  of  before 
the  federal  question  presented  t^  tbe  ideadlngi 


the  federal  question  preseoted  t^ 
was  reachea,  and  that  queatlcn 


WH  not  and 
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iM,  103;  lOe-lOS  ScrRBHB  Coubt  DF  the  UfitrxD  Statis. 


Oct.  Tebx, 


need  not  h»ve  been  decided.     (Tnder  fhtie  eir- 
eumttanea  w»   hata  no  juritlietion,    and  Vte 
wiotioa  to  ditmiu  it  granted. 
fbue  copf .   Test : 

Jamea  H.  MoKenney,  Clerk,  Sup.  Oouit,  JS.  8. 


ASAHBL  OAOB,  A^, 

MARIA   B.  PUMPELLT  bt  ih.  Ena  of 

HAauoN.PuHPELLT.  Deceased. 

(Bee  a  C  BeporterH  ed.,  IBl.  IBS.) 

Juritdieliaa  at  to  amount. 

When  an  appeal  baa  been  allowed,  after  a  oonteet 
as  to  tbe  value  ot  tbe  nutter  in  dJapaie,  and  there  is 
evldenoe  Id  the  record  irhlcb  sustatni  the  lurlBdio- 
don  Df  ihli  oourt,  tbe  appeal  will  not  be  olsmined 
dmplr  beoduM,  upon  exunloBtlon  of  all  tbe  attda- 
Tlta,  this  oourt  mar  lie  of  the  opinion  that  poaslblr 
the  egUmatea  aoted  upon  below  were  too  liiKh.  ft 
there  Is  no  decided  preponderanoe  of  ertdenoe 
anlnac  jurladlotion. 

[No.  974.1 
Svimilted  Mar.  li,  1883.  Decided  Mar.  16,188S. 

APPEAL  f  rdin  tbe  Ci'oait  Court  o*  the  United 
Stal«a  tor  the  Northern  DEgbrict  of  Dl- 

Ou  motloD  to  dtamisa. 

The  case  is  sufficiently  stated  by  tbe  court. 

Mr.  Edward  G>  MmoUi  for  appellee,  In 
rapport  of  motion: 

Kb  this  is  a  bill  to  remove  cloud  from  title 
upon  payment  of  all  taxes  due,  the  amount  of 
taxes  and  not  the  real  estate  Is  the  sum  or  val- 
ue iuTolved.  The  decree  Bbows  that  the  ac- 
cumulnled  taxes  of  years, with  accrued  interest 
and  pconlties,  ore  less  thou  $1,200,  and  the  pay- 
ment of  n  sum  below  that  amount  satisfled  the 
Judgment  in  this  case. 

Walker  v.  Jfoltn,  94  111    5B6. 

That  a  bill  to  remove  eloud  is  not,  properly 
■peaking,  a  suit  involving  tbe  freehold  has  been 
decided  in  Illinois.  It  was  so  held  where  the 
cloud  was  an  alleged  conveyance  ;  Akin  v. 
Uoud,  38  ni.,  881;  and  was  so  held  when  the 
cloud  was  a  tax  ecrtillcAte  and  would  have 
been  a  tax  deed  but  for  an  Injnnction. 

Oage  v.  Bntte,  04  HI.,  500. 

The  circuit  court  baa  already  decided  that 
the  land  Is  not  worth  tS.OOO.  That  was  a  ques- 
tion of  fact,  and  was  directly  presented  to  tliat 
court.  Tbe  court's  opinion  is  plain,  although 
It  felt  a  delicacy  about  Impeding  any  attempt 
to  review  its  dectalDnB,  and  therefore  remitted 
appellee  to  this  court  to  ask  a  dismissal  of  the 
appeal  upon  a  question  of  fact  decided  by  the 
circuit  court  in  bis  favor,  upon  a  preponder- 
ance of  evidence. 

Mettn.  Aogaatn*  H.  Gm«,  Albert  O. 
Riddle,  H.  E.  Daeit  and  J^E.  PadgtO.  tta 
appellant,  tontn. 

Mr.  Oki^  JuiUee  W«it«  delivered  the  o^- 
ton  of  the  court; 

T%it  motion  it  denied.  Many  of  the  afSdavits 
sent  up  with  the  transcript  state  distinctly  that 
the  Taloe  of  tbe  proper^,  which  is  tbe  matter 
in  dispute,  exceeds  fS.IXlO.  When  an  appeal 
has  been  allowed,  after  a  contest  as  to  the  val- 
ue of  the  matter  in  dispute,  and  there  Is  evi- 
dence in  the  nooid  wmch  euataiu  our  }uri» 


diction,  tbe  appeal  will  not  be  diamlned  sun|itT 
because,  upon  an  examination  of  all  thesffldi- 
vits.  we  may  be  of  the  opinion  that  posalilv  tin 
eatlmates  acted  upon  Wow  were  loo  fu^. 
There  is  no  such  decided  preponderance  of  Uie 
evidence  in  this  case  against  JurisdictiaiiMU) 
make  it  our  dutv  to  dismiss  tLe  appeal  whicli 
has  been  allowed. 
True  copf.   Tost ; 

Jamea  B.  HcEeimer<  Clerk,  Bav-  COuit  U.  i. 


EDWIN  A,  MERRITT,  CoIleotorofthePom 
OF  Nbw  York,  P(f.  in  Err., 

V. 

ALPHONSB  STBPBANI  r  ti^ 

(Sea  B.  GUBoporter^  ed.,  UW-lOU 

DntgAet—oonttruetUm  vf, 

•Under  BabedDleBofaaotloDtSM  of  the  RerWA 
Statutes,  which  Imposea  a  dulr  of  Uilrty  Mr  cnl 
(Ulmlorem  on  glass  Dottles  or  Jan  filled  with  artlcki 
□ot  otherwtoe  provided  for,  «ueh  dutj-  1b  chajgtatiJF 


mad^Mirr.tt.ms. 

F  ERROR  to  the  Circuit  Court  of  theUnlH'l 
States  for  tbe  Southern  District  cf  Kc 
York. 

The  history  and  facts  at  the  case  ai^iearb 
the  opinion  of  the  court. 

Jlfr.  S.F.PUmp»,5<){t«'(or-Oni.,toridaiiii- 
1£F  In  error. 

JireMra.  Edmrd  HM-tlej-  and  Waiter  D. 
Oateman,  for  defendant  in  error. 

Mr.  Jiittiee  BU,teliford  delivered  tbe  ofdn 
loo  of  tbe  court: 

This  la  a  suit  to  recover  back  duties  exacted 
by  tbe  plaintiff  in  error,  as  Collector  of  tbe  Pen 
of  New  Tork,  on  glass  bottles  imported  in  June. 
I87B,  from  Antwerp.  The  botths  ix»itaiDe<t 
naturni  mineral  wal«x.  The  Collector  charged 
on  the  bottles  a  du^  of  thirty  per  cent  mfea'- 
rmt,  under  this  ^xtvislan  of  Schedule  B  of  sec- 
tion 2504  of  the  Kevlsed  Statutes:    '*  Olasa  b»i- 


Collector  chargcdno du^ on  the  wat^,  asbdnB 
free  under  this  clause  of  section  SS05:  "  Tii* 
importation  of  the  following  articles  aball  be  ex- 
empt from  dun:  •  •  *  Mineral  waim. 
all,  not  artificial."  At  the  trial.  Itwaa  proved 
on  behalf  of  the  plaintiA  that  minenl  wal; rt 
are  and  have  alw^s  been  generally  Imponril 
into  this  country  in  glass  botUes,  althouffa  somr 
times  contained  in  stone  bottlesor  Jugs,  out  ihst 
the  glass  bottle  is  the  usual  form  and  kind  d 
package  for  natural  mineral  waten.  Tbe  cir 
cult  court  directed  a  verdict  for  the  idnintills, 
and  after  a  Judgment  for  than  tbe  CoOectoi 
sued  out  this  writ  of  error. 

In  tbe  opinion  of  this  court  delivered  at  thii 
tenDiaStAmidty.  Badger  [oKtt.  SiS].  the  fore 


going  provision  as  to  a  duty  on  g{ 

fais  filled  with  articles  not  otherwise  pravide< 

for,  was  under  ocKuldeTation.    It  wm  bdd  Aa 


DiglizedbyGOOgle 


Hbrritt  t.  Pahk.    Ottawa  t,  Cabst. 
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1  dntf  on  ths  articles  contained  in  the  bottles. 
)ud  oa  Uk  boitlM  also,  and  was  not  a  dutj 
00  lb*  conienU  of  the  bottles,  but  was  tt  dntj 
tncntr  oa  the  bottles,  leavioK  the  articles  Im- 
|i  polled  in  the  bottles  to  be  subject  to  Bucli  du- 
'  n.  H  icj,  M  was  elKwben  Imposed  on  them. 
U  ibt  contents  were  ale  or  beer,  the  dutv  on  the 
lit  or  tMcr  was  thirtT-flve  cents  per  gallon,  and 
Uk  dn^  on  the  bottles  was  thir^  per  cent  ad 
mitrtm.  If  the  contents  were  Datura)  mineral 
mcr,  or  miDeral  water  notartifidal,  the  water 
■w  free  and  tlie  dn^  on  the  Irattles  was  thirty 
pa  cent  ad  valorm.  The  duty  on  tin  bottle 
WIS  lod^wndent  of  the  dnt;  on  Its  contents, 
tad  WIS  diwKeable  ereo  tboo^  the  contents 
«««  free.  Tm  statute  does  not  contain  my 
vmiAn  that  tbe  bottle  ihaU  be  free  when  lis 
caitaits  are  free,  whUe  it  does  contain  a  dls- 
ilixt  pniTfsion  that  tbne  siiall  be  a  duty  of 
lUrty  pet  cest  ad  tabrretn  on  bottles,  not  other- 
Ae  prorlded  for,  dlled  with  articles.  The 
Btaeral  water,  not  artifldal,  ia  free.  BrSched- 
«la ■  cf  aectloo  2004,  attifldal mineral  waUrls 
■■de  dntlable  ttnts:  "For  each  bottle  or  Jug 
containiiuF  not  more  than  one  quart:  three  cents, 
ud,  in  aUition  OMieto,  twen^-five  per  centum 
W  waUnm;  amtaiolnE  more  than  one  quart: 
tkiw  oents  for  each  addltlona]  quart,  or  frac- 
Una]  part  thereof  and,  in  addition  Uiereto, 
twe&^^feperoeotumarfiiaforOT)."  Tkiu,  as 
to  artdlcial  mineral  water,  tbe  water  and  ttte 
bonieecMitainlng  it  are  both  charged  with  duty 
while  aa  to  natural  mineral  water.  It  it  free,  and 
tbe  bottles  containing  it  are  dutiable. 

By  Mctioo  IB  of  the  Aft  of  June  80, 1B04, 18 
BtaL  at  Li.,  S14,  the  prorialon  as  to  a  duty  on 
UBsal  or  medidnsl  waten,  or  waters  from 
ipmp  imnr^naCed  with  minerals,  was  as  fol- 
bwi:  "  For  each  bottle  or  Jug  containing  not 
More  than  ooe  quart,  three  cents,  and,  in  addi- 
Ujo  thoeio,  twenty-flTeperoentnmodtvitffrfni; 
netafauBK  more  tlian  one  quart,  three  cents  for 
ndi  additictDa]  <}uart,  or  IroctionBl  part  there- 
of. Slid,  in  addition  thereto,  twenty-Are  per 

net iif  eoZ^rem." 

By  Kction  S  of  tlie  Act  of  June  S,  1673. 17 
ftsL  u  L.,  9M,  mineral  waters,  not  artificial, 
vcn  ande  tree  on  and  after  Anxust  1,  1873. 
Tbe  Act  (rf  1872,  aec.  46,  repealed  oil  prior  In- 
noriat^  prorWona.  Prom  this  It  is  srgued 
liua  after  tbe  Act  of  18M  was  passed,  prior  pro- 
TWtma,  whkfa  mlf^  tiave  embraced  mineral 
vaio'  hiffVa.  were  annnlled,  and  tLat,  aa  ths 
Aa  at  uns  rvpealed  tbe  proridoni  of  the  Act 
(f  18H  •■  ta>  such  bottles,  and  mode  mineral 
•vicn,  sot  actUdal,  free,  there  was  no  law  in 
fraca  iMpoiiBg  a  dnjr  on  the  bottles  containing 
rtA  bee  WBicn.  Tlie  answer  to  this  view  is, 
uat  tte  dntr  imposed  t^  tbe  Act  of  1864  was 
■  daiy  OB  toe  article  composed  of  bottle  and 
«  CUV,  the  spedflc  dnty  ana  tbe  Adwibrvin  doty, 
icag  ^Kii  of  them  a  dn^  on  tbe  bottle  and  the 
vols eaasMeredaaone article.  Wbentbewater 


vCt  fmhhim  so  eztstfaic  after  tbe  Act  of 
IRS  Mok  iOeet  were  those  loiind  in  the  Acts 
rf  nn  lU  SHL  at  L.,10fl]  and  18«4.and  trans- 
te^  IMO  Bdwdole  B  of  MCtion  3004  of  the 
SiatBiaa.  and  an>Ued  In  tUs  COM.  Tbey 
I  im  Icm  aa  ez|«e«  enactments,  wtien  the 

r.fc 


iuiporlatfon  In  this  case  was  made.    SiAmidt  ¥, 
Ba^er,  ubi  ttipra. 

Tlit  judgvimt  of  &t  OireuU  Court  ia  remrttd 
and  the  eate  i*  remanded  to  that  court,  mlA  M- 
rectioni  to  grant  a  neui  trioL 
True  oopr.    Test : 

James  H.  UoKeDDar.  Cterk,  Sup.  Oomt,  U.  8. 


BDWIH  A.  MERRITT,  Collector  of  the  Pobt 
OF  N»w  TORK,  F^ff.  in  Srr., 

•. 
JOSEPH  PABE,  Jr.,  et  al 

(See  8.  C  Beportei'S  ed..  t09, 110.) 

Du^  Act — eojutrvction  of. 

•Tbe  deolBloi)  of  this  oourt  In  Bcbmidt  t.  Badger, 


B  bottles  contalQins  beer  m 


b^Id"^- 


Uon  to  a  epeciflo  duty  ol  thinr-Bve  ce 

OD  the  beer,  conflrmedand  auiiUed  to  thlsBMe. 

[No.  711.1 
Argued  Mar.  8,  18S3.     Decided  Mot.  10,  1BS3. 

rf  ERROR  to  tbe  Circuit  Court  of  the  United 
Stales  for  the  Southern  District  of  New  York. 
The  case  Is  sufficiently  slated  by  tbe  court. 
Mr.  8.  F.  P/iiliipt.  SdiHtor-Gen.,  for  plaint- 
iff in  error. 

Metin.  Edw»rd  Hftrtley  and  Waiter  B. 
Colejiuin,  for  dfjcndants  in  error. 

Jt,~.  Jvttiee  BlatcUbrd  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  to  recover  bock  duties  esacled 
by  tbe  plaintiff  in  error, as  Collcctorof  the  Port 
of  New  York,  on  glass  bottles  Imported  in 
Mnrch,  1879,  from  London.  Tbe  bottles  con- 
tained beer,  and  tbe  defendant  exacted  a  specific 
duty  of  tbirty-flTeccnlsagnllonontheUKrand 
also  a  duty  of  thirty  per  cent  ad  valorem  on  tbn 
bottles.  The  bottles  were  tbe  ordinary  ale  hot 
ties  of  commerce.    The  circuit  court  directed  a 


ri  lawful  duly.     Thai  deeition  i/ooemt  Ui» 
jtrftciit  cate,  and  tlie  judgment  of  Ute   Circuit 


Court  u  reeertedaTidtMea 
court,  witii  direcHon*  to  grant  a  nnc  trial. 
True  oop7.    Testi 

James  B.  HcSenner,  Qcrk,  Sup.  Court.  V.  B. 


CITY  OP  OTTAWA.  P(ff.  in  Brr. 

WM.  e.  CAREY. 

(See  B.  a.  Bepoiter^  ed..  UO-IH.) 

Municipal  bmtdt,  uhtn  magbe  iuued—eorjxnvit 

""  imue — tiltra  %-—"    " 


pttrpoee— power  to  Mttw — ultra  %irc»- 
faeturet—bond*  when  toid-^onation. 
LeirislBUTe authorl^to a,i^':rto  ^>°^^^ 
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Sunuocs  CODBT  or  thk  Uhtted  Statu. 
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■MOon  to  a  oompanr  (» IndlTMuAl,  to  bented  In  tba 
trnprOTMiMBt  of  tlia  water  pow^  wlthlii  and  mm 
IbedtT.toaeciirelbepnMiMal  and  permanent  naa 
of  Mt  d  powar  to  the  clt7  and  Ita  tmsMdlate  Tfololb'. 

5.  The  power  contained  In  tbe  charter  of  a  oltr  to 
tonow  mooef,  does  dot  autboiiie  Uie  taua  of  lla 
bcDda.  uoleM  0107  ata  laaued  foraoorporate  pur- 
poae,  where  there  li  a  ooaBtltutk)nal  prohlbflJon 
agalnet  taxation  bj  the  dlr  except  tor  corponte 

^■LHunlolpnl  ooiporetlona  bars  onlr  tuoh  powen 
otaOTemment  M  a»  ezpranlr  granted  them,  or 
tnoB  a«  are  neosHBry  to  oarrr  Into  effect  tlia«e  that 
•ragiBiited.  iropowerac(mbelmpUed,ezoeptBuab 

"-•  ■»  the  obieotB  and  ininMiMe  of  the 

rented  and  tatablkbad. 

at  of  tbetr  authority  tber  can  bind 

the  pc<v)e  and  the  property  (ubJeot  to  their  !««• 
latlonaDdgoTaiiiiMOtMaoatrolbr  what  they  d<L 
bnt  beyoaa  Ibelr  corporate  powen  their  aott  an  or 

6.  Power  to  KOrem  the  otty  dose  not  hnply  power 
to  expend  the  pubUomoDey  to  make  the  wifier  In 
the  riTecg  arauable  tor  manufaoturinspuii>oeea. 

a.  VDleB  tbe  apeoUlo  power  Is  granted  to  a  muDlc- 
tpal  oorpocatlon  U>  make  Ribacrlptlou  to  capltH. 
node  or  donatlona  to  orporatlone,  torpDbltolm- 
proTemoita,  all  mioh  nibaorlptloiia,  and  aU  auob  do> 
natloni,  aa  well  tm  tbe  oorporate  bonda  Inued  for 
their  payment,  are  absolutely  void,  evon  ai  asaloM 
bonalui  holdeiB  of  the  bondt. 

7.  Power  to  subeorjbe  to  the  stook  of  a  oompeny 
dcea  not  auttaorize  a  doiiBtl\ji  by  way  otabonusto 
the  company  to  aid  In  tbe  ImrTovemeut. 

[No.  m.} 

Submitted  Jan.  S.  1881.    Decided  Oct.  X.  188S. 

Judgment  meinded  Jan.  IB,  1S8S.  lU-miLmitUJ 

JVor.  a,  18S3.  Dteidad  Mar.  19.  1889 

F  ERROR  to  the  Circuit  Court  of  Uie  lull- 
ed States  for  the  Northern  District  tA  Dli- 
Doia. 

This  action  wu  brought  in  tbe  conrt  below, 
by  the  defendant  in  error,  to  enforce  the  p»- 
meat  of  certain  munldpol  bonds  Issued  by  the 
defendant. 

Tbe  case  was  tried  without  a  Juiy.  The  court 
found  the  facts  and  rendered  Judgment  thereon 
against  tbe  citr  and  Id  faror  of  the  plaintifF, 
for  (78,814.76.  Whereupon,  Die  defendant 
sued  out  this  writ  d  error. 

The  case  was  nibmittcd  at  the  last  Term  and 
early  in  this  Term  a  decision  was  aanouiiced  by 
this  court  revendug  the  Judgment  of  the  court 
below. 

Subsequently,  upon  an  application  for  a 
rehearing,  that  Judgment  was  set  aside  and  a 
reargument  ordered.  The  case  has  according. 
ly  been  resubmitted  on  elaborate  printed  argu- 
ments, and  the  coon  again  rerenes  the  Judg- 
ment of  the  court  below. 

The  tacts  of  the  case  are  deariy  stated  t7  the 
court,  and  In  its  flntdedslon. 


The  bonds  here  In  suit  were  executed  by  the 
City  of  Ottawa,  a  municipal  CorporatioD  of  the 
State  of  Ulinoia,  and  belong  to  Uie  same  Issue 
a«  tlioae  involved  in  Saekettii.Oltajiia,  99  U.S., 
ee  [XXV..  868],  and  in  Ottawa  v.  Nat.  Bk.,  lOS 


notirtb  Chariea  Btv.  BiMsa  v. 
&  01  Fet),  «ta 

ODtparoKvnt  ore  MmVad  to  UU  SMrolit  tf  poietrt 
»on/«mdttiim0mii.  Bee  miCe  to  Be^T.  Snowier, 

OmwroMont  posseh  oniv  tha  votntn  tonftmd  bu 
a*  ttaUlU  traamoattm  and  ffloM  netcuarUti  ftn- 
oUml  Bee  nag  to  HtmUngton  v.  Savingi  Imft.,  so 
V.  a,  xnr^  m. 
«70 


V.  a.,  842  [XXVI.,  U371.  In  each  of  Ibw 
cases,  the  holders  wenprolectedagainitthcdt- 
fenae*  interposed  mainly  upon  the  etonnd  that, 
being  bona  JIdt  pnrchuers  torTalne,  theCiij 
was  estopped,  by  the  tedtals  In  tbe  bonds,  to  Hf 
that  tliey  were  not  ezecnted  for  proper  or  legiI^ 


mrttcuiars,  which  are  discloeed  by  the  qcdal 


iim«^  uA  4  uuo  «u,  4^uv,  «uu        X  urn*  ue  uduiq 

thesanteto  Wm.  H.  W.  Onshman,  tobeuMdbT 
him  in  devdoping  Uu  natural  resonroee  and  air 
Foundings  of  the  City,  and  that  tlie  aidd  Cosb- 
man  la  authorized  and  dfa«cted  to  oxpend  tlu 
same  in  the  trnprovement  of  the  water  poret 
upon  the  Illinois  and  Fox  Biven  within  the  CUr 
and  in  the  immediate  vidni^  thereof ,  imdmiie 
f  ranchbea  and  powers  whi(£  have  been  gnnud 
for  that  purpose  by  the  Legislature  of  tbe  &Itl^ 
or  which  may  heieaftw  be  granted  for  thstpv- 
pose,  in  the  manner  wlil(£,  in  his  Judgmoit, 
sbsll  best  secure  the  practical  and  permanent  un 
of  said  water  power  In  the  City  and  its  immedi- 
I  ate  Tidnitf ."  The  ordinance,  however,  mde 
it  a  condition  precedent  to  the  delivery  of  tlu 
bonds  to  Cuslunan  that  he  ehonld  e^ecoie  sod 
;  deliver  to  tlie  mayor,  for  the  (Sty,  his  oUigi- 
tlon  that  he  would,  without  unneceemy  or  un- 
reasonable delay,  cause  a  good,  enbetantia]  lei 
sullldent  dam  to  be  constructed  acrosa  minoii 
River,  above  the  City,  for  the  purpoae  of  briog- 
ing  into  use  all  the  avsilable  water  powvof  tbii 
river  at  OtUwa,  and  with  sufQcieiit  head  sod 
tail  races  to  make  such  water  power  anOaUc 
the  racee  to  he  constructed  aod  oonanned  to  the 
Fox  Rirar,  below  the  agnedoct  and  above  0* 
island  In  Fox  Kver,  as  bst  as  tbe  Bune  may  ba 
required  tor  actual  use  and  ■>  fut  as  It  oonld  be 
leased  at  fair  and  reaaonable  ratea  andbe  btougU 
into  actual  operatltm;  also,  Qiet  be  woold  enct 
a  good,  substantial  and  tufSdent  dam  acsoai 
Fox  River,  so  a*  to  make  avdlaUe  for  use  tbs 
water  power  of  both  riven  at  Otlawm  as  rapid- 
ly as  called  for.  Tbe  ordlnaiue  tortl^  tto- 
med  that  Cuslunan  should  bind  lilnudf,fft^ 
work  was  not  constructed  as  ^wve  nq^ied,  to 
return  the  bonda,  or  their  value,  to  Ihfl  City,  aod 
save  It  bannlees  from  all  loss  on  aooonnt  of  tba 


cost  of  the  work  constructed  should  bear  to  th< 
work  not  constructed;  the  whole  xd  the  boBdi 
to  be  returned  unless  at  least  one  of  the  damv 
with  the  races  necessary  to  make  the  wvei 
power  thereby  created  available  lot  pnwtkal  a* 
shall  be  competed. 

On  the  2d  day  of  August,  18W,  Ci^iMDai 
ecuted  to  the  City  Us  written  oldicatk»,  e 

t^yj._  ...  _i. ....  „....^::!^*r!:^. 

tbe  01 „    ,., 

were  thereupon  delivered  to  hbm  br  the  DMyu: 
Tbe  court  below,  by  consent  ot  partem  tria 
the  case  without  the  intervention 01  ainxT,  an 
found,  among  other  fads,  that  the  Cnjr  aawJ 
no  subscripdon  ol  stock  in  the  Ottaw*  Mbbii 
facturiog  Company,  bnt  issued  tibe  bonds  m 
donatioD  for  the  puipoee*  JDdlcaied  tn  tba  ou 


,y  Google 


Ottaita  t.  Cabxt. 


iia-iu 


net  with  Cndunan,  the  Utter  betng  the  sole 
oHHJdcntkm  it  received  for  the  bondi; 

Ttat.  oo  the  11th  d^  of  March,  1871,  Onih- 
mm  ddiTered  the  bonde  to  the  Ottawa  Hana* 
hctnring  Compenr,  of  which  he  wu  one  of  the 
eorpanUn,  and  <a  whbdi  at  the  time  he  was  a 
'mcUt,  toMOMdbjUforthepnrpoBeof  mak* 
bf  tha  fanpivreiiieDt  berelnbeiore  mentioned, 
without  butlier  ooDtideratJon; 

Hut  tlie  eompanj  "  At  once  entered  upon 
ftt  work  of  coMtmcUng  the  dame  and  lacei  end 


to  that  wMt  water  power  wm  cmHoi.  but  lluU 
mid  dam  mu  eanied  meag  ig  a/nAtt  t»  lS7f 
w  1S7S,  •»d  hat  Metrtom  rteoTutniOtdf 

That,  lnj(ui&  1871, theoompaojeold and de- 
' — d  tbeboode In niit  to  Lester  H.  Eamea, 


jr  heeitd  their 
nlidit7  qneKtooed,  altbouj^thepolfa^of  imi- 
hf  ibem  and  the  l^al  aiith(Hlt7  todo  ao  wu  the 
nUect  of  dtaraudgn  by  the  preee  «id  people  of 
<he  Ci^  at  about  the  time  ofthelr  bdngiasoed; 

HiM  Eamea  had  knowledge  of  the  proceed- 
kgi  otf  tha  oonndl  in  reference  to  tlu  ueue  of 
the  boada,  knew  that  they  were  Inroed  ^or  the 
pnrpoae  a  beiox  uwd  aa  a  donation  to  aid  in 
the  oooqdetlon  of  the  contemplated  improve- 
mmt,  and  knew  of  the  contract  between  Cush- 
■B  and  the  Otr  in  reference  to  the  bonda;  and. 

That  in  November,  1860,  after  the  boode  had 
■atiHgd,  Eamea  Bold  and  delivered  them  to  tlw 
dtfeadmt  in  enor,  a  dtlieo  of  Missouri,  for 
lahicw  the  laltet  knowing,  wlien  he  purchaeed, 
■obKanliaDr  aO  that  Eamee  knew  toucbioE  the 
UMay  ri  toe  bonds  and  tliB  purpoees  for  which 
Aer  had  bean  ^vlied. 

We  bave  necn  that  the  nnenl  object  irixich 
Ac  CftT  aooght  to  accoroidish  was  the  develop- 
■^  o<  Its  natonl  resources  and  advanti^Ces  for 
■ariiifeciiiringpnrpoeas.  That  end  It  proposed 
■a  aitBin  \ij  the  constractlon  of  dams  and  races 
A  sqch  ■"■"w  as  to  bring  into  practical  and 
fmaneat  use,  in  the  Citf  and  It*  immediate 
vtdal^,  an  the  aveOable  power  of  both  thellii- 
Mia  and  Fttz  Blveis.  Conaequentlv,  the  oidl- 
Macaepaassdbrthecitjooancll.andCiisbmau's 
wcmct.  alike  leqnired  the  construction  of 
^od,  BobsCantial  and  sufficient  dams  and  faces. 
Sow  It  la  Impoasibk  to  resist  the  OondusioD  that 
•a  10  tba  wock  done,  and  as  to  the  manner  in 
«W^  it  wia  performed, 'there  was  a  substan- 
y.if  MOt  an  entire,  failnre,  upon  the  part  of 


mif  to  ibe  extent  that  torn*  water  power  was 
oMed;  and  the  dam  erected,  io  far  nom  being 


the  latter  voiild  be  complete.  li  Oar^,  the 
preaent  holder,  in  an;  better  position,  as  a^inst 
tluOltj',  than  Ooshmanwon]dbe,hBdhesuedt 
This  qneatlon  must  receive  a  negative  answer, 
because  Carey,  and  his  immediate  vendee, 
Eamee,  were  well  aware,  at  the  time  of  th^  r» 
spectivfl  purchases,  ss  well  of  the  terms  of  the 
ordinance,  in  pursuance  of  which  the  bonds 
were  issued,  as  (tf  the  contract  between  the  Cl^ 
and  Cushman;  and  also  because,  as,  the  qwclsl 
flnding  sufficiently  indicates,  the  same  ta/M 
were  known  to  the  Ottawa  Mannf  acturiOK  Com- 
pany when  It  received  the  bonds  from  Ouuunan, 
one  of  its  corporators  and  directors.    Neither 


nounced  in  ^lekett  v.  Ottawa  and  Ottawa  v.  Nat. 
Bk.  The  work  done  was  not  of  a  charactra,  u 
to  extent,  sofficieocy  or  pemuincDcy,  to  entitle 
Cushman,  had  be  sued,  as  against  the  City,  to 
the  payment  of  any  of  the  bonds;  and,  coose- 
QueDtly,  for  the  reasons  given,  the  d^  is  not 
Uabie  to  Caiey. 

This  concliiBion  renders  It  unneceBaaiy  to  no- 
tice other  questions  raised  tiy  counsel,  some  of 
which  relate  to  the  authoritr  of  the  Ci^  to  Is- 
sue the  bonds  under  any  cucumstancee,  espe- 
dallv  by  way  of  donation. 

After  this  case  bad  been  under  submission, 
our  attention  was  called  to  a  recent  dodslon  of 


the  proposition  that  the  City  had  legal  power  to 
issue  the  bonds  In  question.  In  view  of  the 
ground  upon  which  our  codcIusIod,  in  this  case, 
rests,  It  is  needless  to  discnss  that  question  In  the 
dlfteient  aspects  in  which  It  is  presented. 

TA^  jndgmtnt  it  nttrttd,  leith  dinetion*  lo  git» 
judgment,  upon  tht  tpteitU  finding  of f act*,  f^th4 
Oily. 

Metnt.O,  B.  Lavrraitaa  and  M.  T.  Mottrntu, 
fbr  plaintiff  in  error: 

L  The  Legislature  of  Illinois  could  not,undeT 
the  Cons^tutlon  of  the  State,  authorize  a  town 
or  clQr  tc  Issue  its  bonds  for  any  lint  corporate 
purposes,  and  a  donation  of  bcmds  to  a  pivals 
corporation,  established  for  the  purpose  of  cre- 
ating a  water  power  to  be  owned esdusively  I^ 
such  private  corporation,  vraa  not  an  Issue  ot 
bonds  for  a  corporate  purpose,  and  such  bonds, 
tnthehandsofapurcbaserwithnotlce.arevDid. 

&  OUiiiMV..AnU)u,HtI.  a.S64(XXIT., 


WM  canted  away,  in  ISTS  or  1818,  br  I 

--■*  -  -  r  been noMMraded.  Undertliese 
r,  as  iMtween  it  and  OdsIi- 
lemand  aretuni  of  all  the 
irvahie,  and  to  be  saved  harmkes 
•Baaenoatef  them.  If  Cushman  stQl  held  them, 
mi  had  hlaiiilf  sued  the  City,  the  dof auatf 


S4(xxrv., 

;  AmdMois 

£m<eo«  V.  Aipervtem,  1«  WaU.,  4S3  (8S  D.  S., 
XXI.  ,810}:  &  JmwA  V.  Av««,18  Wall.,«14  (BB 
V.B..XSL.9a8};Obtomif.Bate»,nV.B^m 
(XXm.,  670);  Awrsv:  BwUnffton,  t  Well., 
671  (70  U.  8„  XVm,  eU)!  Suptrvitert  v.  Wei- 
<br,  64  m.,  427:  Idtingtton  <U.  v.  WUd^rJH 
ni.,  489: /oAnam  ▼.  Sark  Oo.,  M  Dl.,  70;  BU- 
mU  V.  kaiJcalMt,  64  DL,  SSI;  JhtfMrt  t.  Ao- 
pte,  06  I11.,B60:  X<Mn.dMa.T.  7tnwb),90WaU.. 
W  m  U.  8.,  XXn.,  Itxn;  ZmhR  v.  Botton. 
Ill  Haas.,  460;  FtmU  t.  BatetitUor,  08  N.  T., 
14Sj  Jones,  R.  R  Becnr.,  sec.  128;  Trm  Worlct 
v.MounOteOU.n'W.Yt.AimmilalT.  iMurnt 
Oo.,  84  Pa.  Bl,  56:  Otbornt  v.  Adam  Oo.  {ant». 
120),  and  ibrtofstiwy  v.  Avwn  {ant»,  288), 
deemed  at  the  preaent  Term  of  this  court 

IL    If  these  bonds  had  been  issued  for  a 

oorporata  poipose,  they.  In  order  to  b«  valid, 

171 

DigtizedbyGOOgle 


tlO-lS4 


BUTSSKB  COUST   c 


I  UiriTED  Stated 


Oct.  Tm, 


■bonld  have  been  Ismed  bf  kalhorily  of  the 
Bowd  of  CommiasloDereBpectallT  appointed  bj 
tbe  Legislature  to  lake  charge  of  itus  whole  mat- 
ter,  to  subscribe  the  stock  aod  to  issue  andsel], 
•t  par,  the  bonds  of  the  City  to  raise  the  monej 
tor  its  payment. 

S.  OttotM  T.  Pwkin*  itupra);  E.  Oakland  t. 
aWnwr,  M  U.  8.,  268  (33IV.,  12«);  JftiMto- 
porty.Int.  Cb.,  82  111,663;  SupBrtiitoTtf.Pah 
ple.  2QI1I.,I81;  QaOdUT.Sidttand  Co..  Vi  JO.. 
119;  Bi-a»h  t.  Wara,  10  Pet.,  03;  MeGtwn  t. 
Okord,  M  U.  8.,  482  {XXIV.,  12^ 

in.  Ereo  if  tbfl  bonds  had  been  issued  for  a 
corporate  purpose,  and  if  thev  had  been  issued 
by  the  proper  autboritiea,  e».:  the  board  of 
commisdoDers,  they  wouldstill  be  uncollectible 
by  the  present  plaintiff,  a  purchaser  with  notice, 
because  they  were  issued  as  a  donation  to  a 
private  manufacturing  company;  whereas,  the 
commissioners  were  authonzed  to  Issue  tbera 
only  in  payment  of  a  corresponding  amount  of 
tbe  slock  of  said  company. " 

IV.  Even  if  the  bonds  had  been  issued  for  a 
corporate  purpose,  and  if  they  had  been  issued 
by  the  proper  autboritieB,  namely:  the  board  of 
commissioners,  th^  would  still  beimcoUectiUe 
by  tlte  present  plaintiff,  because  he  bought  with 
sotice  that  they  wen  issued  to  Cusunon  in 
consideration  of  his  contract  to  build  a  good 
and  substantial  dam  across  tbe  Illinois  and  Fox 
Rivera,  Bufflcient  to  bring  into  use  all  the  avail- 
able water,  and  to  protect  the  City  on  these 
bonds  in  casebedidnotcreatethewaterpower; 
which  contract  he  wholly  failed  to  perform. 

V.  The  statute  authorized  llie  commisslonera 
to  subscribe  to  the  stock  of  the  manufacturing 
company,  and  required  them  to  raise  the  money 
for  payment  of  tbe  subscription,  t^  issuing  and 
Ecllln^  bonds  at  not  less  than  par.  The  mayor 
issued  the  bonds  directly  to  Cushman,  for  deliv- 
ery  to  the  manufacturing  company.  Even  if  Uie 
bonds  were  otherwise  free  from  exception  this 
disposition  of  them  was  illegnl. 


Mettri.  Q.  S.  Eldredfe  and  John  Daan 
OaAon,  for  defendant  in  error: 

The  City  of  Ottawa  had  undoubted  corporate 
power  to  issue  the  bonds  In  question,  in  Dutau- 
ance  of  its  diarter,  and  tbey  were  thus  issued 


Tbe  at/  issued  the 
tU  general  and  Indispi 
1^  Its  diarter,  and  lo  i 
the  Iwndi;  hence,  it  is 


1  Indisputable  powers  conferred 
— d  10  affirms  upon  tbe  face  of 
I,  it  is  entirely  immaterial  and 
against  tlie  plaintiff,  whether  Cushman  made 
any  lawful  or  unlawful  or  luauthorized  appro- 
priation of  thorn. 

The  question  Is  simply,  whether  the  general 
purpose  in  aid  of  which  tbe  bonds  are  voted  la 
■  public  purpos^  one  affecting  the  general  in- 
teiesla  of  the  political  community  or  of  a  private 
character;  if  the  tomuv  and  there  was  Wlsla- 
tlve  autbori^  for  it,  under  its  diarter,  it  ia  a 
corporate  purpose. 

Siibdr  T.  UMeago.  88  HI.,  278;  laglor  t. 
TaomMWt,  42  EL,  11;  Burr  r.  CarixyndtOt,  78 
IlL,  OS;  BHmioe  r.  AUitm.  48  lU.,  291;  Zoftn- 
*imv.  OampbM.«Ha..ZW:Mitnery.BtiaM^. 
43  ni.,  470;  A  A.  Cb.  v.  &)u(A,  6201, 268; ite- 
pUv.  Dwrny*,  71  ni.,  658;  Peo^v.  TrvfUm  ^ 
SehooU,  ^Ill,.18e;Ji:£.  a>.  v.jrMrM.S4IU., 
410;  Bmit^  V.  Ptott*.  S4  111..  B44;  Biemngy. 
6» 


Wiltm,  104  ni.,  54;  FtopU  ▼.  KOtt,  79  K.  T,. 
477;  Wtumer  v.  Vmagt  of  Doaglat.  64  N.  Y., 
Bl;  Livineiton  Oo.  v.JJarliitfflon.lOlV.B.Wt 
(XXV..  lOlS);  SadeeU  v.  Ottaipa.  99  U  S.,  K 
(XXV.,  864). 

The  question  as  to  whether  the  bonds  in  Uw 
■nit  are  valid,  involves  the  gaesdon  of  tbe  n. 
Udity  of  commercial  securities,  whiditliUeooit 
will  determine  for  itself .  They  haveneverbcoi 
held  Invalid  by  the  state  court,  but  on  the  un- 
trary  their  validity  lias  been  affirmed  by  itiil 
court,  and  we  submit  that  they  arennqiHstiui- 
ably  enstainable  as  valid  obligations  onder  Ite 
Constitution  of  the  State. 

PduOroMr.  71iti»a,  UWaU., 666(880.  a. 
Xxn.,  287). 

The  distinction  between  corporate  power  snd 
a  corporate  puipoee  must  be  kept  In  view. 

The  distinction  between  the  case  of  L>^ 
Am>.  T.  I^xka.  SO  Wall.,  ««1^U.B.,XXII. 
460),  and  the  case  at  bar  Is  very  dearlv  fflm- 
trated  by  tbe  opinion  of  this  court  in  AirliV 
ton  V.  Seaile!/,  94  U.  6.,  819  (XXIV..  MS);  but 

tbe  case  at  ur  tsamndi:' ^■'" 

.ipi  ,  .     . 

than  is  the  BnisI^  Oms. 

The  Act  of  February  19, 1867,  providing  um 
commissioneis  appointed  by  the  Legislatoie  in 
violation  of  the  Constitution  of  Dlinds  of  1848. 
might  subscribe  for  stock  In  the  Ottawa  Hsno- 
facturing  Company  on  behalf  of  the  Ci^,  and 
thus  impose  a  debt  MtnMAm  upon  the  City  was 
unci;  nstitutionaL 

harwardv.  Drain  Oo.,  SI  HL,  180;  Lining- 
tton  T.  Wider,  58  HI..  808;  PmpU  v.  M^/or,  51 
HL,  1^  Fioph  V.  Bahmm,  SI  ID.,  8T;  iW>l« 
T.  uhUago,  Gl  ni.,  56;  0««v.  OraAaw.OTIlL, 
144;  aeufcr  T,  i>rainfflM  (W ,  68  m..  105;  Jfar 
sAoJI  V.  taUiman.  61  ID.,  818;  MtddUmrtJ.  Int. 
Oo.,  82  III,  562;  Banrn  r.  Liuon.  M  HL,  461; 
R.R.Oo.f.  Aurora,  99  DL,  90$;  A.  JL  Cb.  t. 
£!parfa,  77  ni.,  005. 

The  City  is  bound  by  its  own  coostructkn 
of  iis  charier  power  in  this  instance,  and  de- 
termination as  a  matter  of  fact,  that  (be  par 
pose  for  which  the  bonds  were  issued  was  a  mu- 
nicipal purpose,  as  said  by  the  Bupreme  (kmrt 
of  Illinois,  to  liromote  the  general  proeperiiy 
and  welfare  of  the  municipality. 

All^hms  T.  Mcavrkan.  14  K.  Bt,  SS. 

That  tbe  construction  given  to  tbe  cbaito' by 
the  city  authorities  tbemselves,  and  their  dMer- 
minaUoo  that  the  improvemeat  aoug^t  to  be 
aided  was  a  corporate  purpose.  Is  conclosivD 
upon  tbeCity,  issbttwnVy  the  following  cases: 

Jama  v.  JfiltMubw,  19  Wall..  169  SB  U.  &. 
XXL,  367);  Adamt  v.  Laierma  Of.,  9  ntlaburg 
(U. 8.  C.  CL), Wt-.Luling  v.  S/uiM,  1  Kss.,  814; 
Fonawtrup  V.  Madtton,  1  WaU.,291  (68  U.  8., 
XVIL,  088);  Jf<yw  v.  MvieaUnt,  I  WalL.  398 
(68  U.  a..XVII.,  067);  i)M*»  Co.f.  HuidAeptr. 
E«n.  B.,  98  (XXV..  lia);&>OM4/or&n«i«0«v. 
Nam  London,  29  (3onn.,  174;  Moran  t.  (kvxrt., 
8  Black.  722  (67  U.  8.,  XVH.,  8*2). 

Municipal  corporations  bave  tbe  Mine  powen 
as  private  persons,  with  respect  to  thor  ooo- 
tracls,  except  when  restricted  \jj  naptnaary  !■•- 
plication. 


OirwM.  48  Bl., 
DL,  278;  Masor  v. . 

8.. xitirr.  1S4);  Ba 

887  (XXrV.,  804). 


i  DL,  40S:  emieuM  t. 
A  V.  POM^rs.  41 
1, 19  WalL,  468  (86  C. 
k  T  VoM^d*,  M  U.  6.. 
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T  Is  eslopped  bom  quea^mlngthei 
•r  their  tnao  uid  ■>]&    It  U  gnw 


BegOguux.  which  will  not  be  tolerated,  lor 
i^m  U>  promote  the  negotiation  of  their  bomb 
oadtr  nich  drcamstances  of  general  publid^, 
■iiboot  Anr  aUemM  lo  en  join  their  issue. 

Otf  Cb.  T.  Fonwde.  «  U.  8.,  676  (XXIV., 
887);  OriHM  r.  ftoK,  »  U.  8.,  681  (XXV., 
m.JXctkt.  Cbmr*.,  WU.  B.,  e8e(XXV.,  491). 

Bj  the  pajment  of  interest  to  Eamea,  on  tbe 
Uof  AnKuit  following,  the  City  ratifled  the 
tnufer  of  the  bonida  b;  Cuahman  lo  the  m&n- 
ulacturing  companr^d  by  tlie  latter  to  Eames, 
uKj  tbua  recognized  Eames' t(a<H«  m  ■  btnuiflde 
bolder  of  tlie  bonda,  and  moat  emphatically 
tbo^  nid  then  bad  been  no  bteach  of  Um 
cooDact;  asd  Upon  every  principle  of  law  and 
tqtatf  is  thereby  ealoiqwd  from  ever  queetion- 
B^iiaBuaioitliimor  Carey,  the  pUintiflbe- 
low.  M  hw  aatleneei  and  a*  against  them  for 
qoMioBinglhe  legidmate  munidpai  character 
of  tte  purpose  for  which  the  bonds  were  issned. 


lK«ds  and  the  leryinfc  of  taiea  to  pay  lnia«st 
apM  them  mnat  conclude  the  City  upon  the 
<inatina,  and  eatoplt  from  now  questioningthe 
— ■  'ti  chancterof  the  improvement;  when 
tJfr.JviHceGTieT.Adanu-  ' 


Boniripal  c 

SiMidWJV 

a.,%  Hits: 


t  the  City 'to  repudiate  its 
Mra  practica]  mnttructlon  of  Itscbarter,  to  en- 
■Uc  A  lo  repndiale  its  Dbligadons  made  under  It. 
Voad^tttl  T.AaasrO).,  8  WaU.,  Jr.,  274;  At- 
Ivktv  V.  J/eCStmbM,  14  Fa.  »l ,  83;  IWpley. 
EtSf.  n  N.Y.,  47»i  SM^^Savin^  t.  JPew 
ZMriM,  »  Conn.,  174;  Ltiling  v.  Satine.  I 
Bm  ,«4;  OrUmuy.  i%d(.WnX«76  (XXV., 
4M)-.  Aqr  Cb.v.  Kanmeb  (tufmi);  fifoo):  r.  Gm>rt. 
'«9r<a>:  eiUena  t.  Oantith,  48  Dl.,  424;  Mayor 
*  Btm  imtpra);  Mora*  T.  Omn.,  S  Black,  7S3 
ifTC.  8r7lVll.847). 

IV.  Emdcs  was  a  horta  fid»  purchaser  of  the 
teoda  Be  was  not  chargeable  with  constmct- 
t«e  Mdoe  of  anything  but  Ihe  charter  powv  of 
tWClty  to  taoe  them:  not  even  gross  n^i- 
psea;  Bathing  short  of  poaitiTe  mud  and  an 
imjip>  OB  his  part.in  colfusion  with  tlw  offldala 
cf  tha  Cl^,  to  commit  a  fraud,  could  impair 


naekettmAJ^rrUmtniiliCaia.  Good  faith  ,niide9 
such  drcumstances,  means  an  honest  purpose; 
nothing  more.  This  court,  by  its  own  aecia- 
Ions,  It  Is  respectfully  submitted,  setUed  this 
question  in  the  afflrmatiTe. 

Goodman  t.  Bimondt.  20  How.,  84S  (61  U.  S., 
XV.,  984);  JHurray  t.  Lardntr  Impra);  R  R. 
Oo.  T.  Cwilnv,  11  Wall.,  409  (18  U.  8.,  XX., 
199);  see,  also,  (hmOoek  v.  Banwih,  76  I1I.,0S0; 
MeOoTtna->i. Street,  17  DL,  268;  flonfln  t.  Gouti- 
mmiT.  m  m.,  148;  Woodward  r.  matu^ard.  IS 
ni.,  424;  MeOagg  v.  Heaeoek^Vi  Dl..  1S7;  Win- 
Un  V.  HaintM,  34  Dl.,  688;  Sodom  v.  Etnriehr- 
ten.  86  Dl.,  862;  BmitA  v.  Ferffuton,  91  IU.,807. 

Mr.  vhief  Jtutiee  Waita  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  to  recover  upon  bonds  Issued  by 
the  Citv  of  Ottawa,  Ulinois,  as  a  donation  lo 
aid  in  the  improvement  of  the  water  power  upon 
the  Fox  and  Illinois  Rivers  within  the  dtv.  or 
In  its  Immediate  vicinity.  Other  bonds  oiF  the 
same  issue  ara  involved  In  Baek^  v.  Ottatea, 
99  D.  S.,  86  [XXV.,  883],  and  Otowav,  Nat. 
fit.,  108  U.  8.,  842  [XXVI..  1127],  where  ft 
was  held.  In  substance,  that,  as  there  was  leg- 
islative authority  to  issue  bonds  for  municipal 
purposes,  and  It  was  recited  in  the  bonds  then 
sued  on  that  they  were  issued  for  such  purposes; 
the  City  was  estopped  from  proving,  as  against 


not  affect 

V.  Lardim,  %  Wall.,  ISO  (69  D.  8.. 

-;  OwmmSt.  8ae.6o..»\}.  8.. SI 
^Ay.SaLat.^.Orow.«)  H.  T.,  89; 
JW.  Cvrvtntm  Bank,  M  N.  T.,  S88; 
f.  Bam.  66  N.  T.,  187;  WdA  T.  Aw, 

j^j. ..._    ...    „._...    _ 

7«m., ... 

had  the  right  to  tely  oo  the  fact  that 
~  ean  the  power  to  the  City  to  bor* 

lormo-'-'--' -■■ 

b» J, , 

B  a  munidpai  purpose  for 
y  proposed  to  expend  It  Knowing 
Am  ibaCOT  bad  the  power,  and  believing  iheir 
n.siasaiialii'iM  to  be  true,  he  was  as  much  a 
'" "- — as  wen  the  plalntlSs  in  the 


^ proving,  as  against 

hoaafie  holders,  that  the  rediaU  were  untru& 
Neither  Hackett  »or  the  bank  had  any  knowl- 
edge of  the  precise  purposes  tor  which  the 
bonds  were  issuL-d,  and  it  was  adjudged  that 
tbcy  had  the  right  to  rely  on  what  was  rcdted. 

The  facts  on  which  this  case  rests  are,in  brief, 
these: 

The  CHh'  of  Ottawa  was  Incorporated  as  a 
dty  in  Illinois,  on  the  10th  of  February,  1858, 
and  given  the  ordinary  powers  of  municipal 
corporations  of  (bat  class  for  local  government. 
It  was  specially  authoiized  "To  provide  the 
City  with  wnter,  to  erect  hydrants  and  pumps 
In  uie  streets  for  the  convenience  of  its  iDluibit- 
anls,"  and,  upon  a  voteof  the  people,  "  to  bor- 
•""  money  on  the  credit  of  the  City,  and  to  is- 

.  bonds  therefor,  and  pledge  the  revenue  of 
the  City  fc:  the  payment  thereof."  Otir  atten- 
tion has  not  been  called  to  any  other  provision 
of  the  charter  os  having  a  betulog  on  the  ques- 
tions to  be  considered. 

In  February,  1861,  the  Ottawa  Manufactur- 
ing Company  was  Incorporated  by  the  General 
Assembly  of  Illinois,  to  build  a  dam  across  the 
"--  "iver  for  the  purpose  of  creating  a  water 
„  lo  be  leased  and  used.  On  the  16th  of 
February,  1S66,  the  charter  of  this  (Company 
was  amended  so  as  to  authorize  the  building  of 
a  dam  across  the  IPinola  River,  and  a  race  to 
bring  the  water  from  that  river  into  the  pool  of 
the  asm  across  the  Fox. 

On  the  19th  of  February,  1867,  the  General 
Assembly  passed  an  Act  purporting  to  consti- 
tute a  board  of  commisslnners  to  subscribe 
$100,000  to  Uie  copitat  stock  of  the  manufactur- 
ing company  for  and  on  behalf  of  Ibe  Citv,  and 
to  pay  the  subscription  br  an  tasue  of  the  bonds 
of  Ibe  City.  No  subscription  was  ever  made 
under  this  authority,  ana  we  understand  the 
counsel  for  the  defendant  in  error  to  concede 
that  the  Act  itself  was  unconstitutional. 

On  the  16th  of  June,  I860,  on  ordinance  waa 
passed  by  the  dty,  (ubmiiting  to  the  voten  at 
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an  election,  to  be  held  on  the  SOth  of  the  i 
month,  the  queation  whether  the  council  should 
borrow  teO.OOO  OD  the  bonds  of  the  City  to  be 
ezi>endea  in  developing  the  natural  advanUces 
of  the  City  (or  tnanuf  acturing  porpoBee.  This 
election  tras  held,  and  resulted  in  a  vole  1^  a 
mnjoritr  of  the  legal  voters  iu  (aTor  of  thai — ' 
ect.  Thereupon,  the  CitT,  on  the  SOth  ofj 
[120]  1B^>  passed  another  ordinance,  directing  tne 
tnavor  to'issue  the  bonds  and  deliver  th^  to 
William  H,  W.  Cushman,  "To  be  used  by  him 
in  developing  tho  natural  resources  and  sur- 
roundinss  of  the  City,"  and  authorizing  and  di- 
recting nim  to  expend  the  aame  in  the  im- 
provement of  the  water  power  upon  the  Illlnoii 
and  Fox  Rivers,  within  the  City  and  in  the  Im- 
mediate vicinity  thereof,  under  the  franchisee 
and  povrerB  wUch  have  been  granted  for  Qiat 
purirase  by  the  Legislature  of  the  State,  or 
which  mav  hereafter  be  granted  for  that  — 
pose,  to  the  manner  which,  in  his  Judgn  ..... 
ehall  best  secure  tho  practica'  and  permanent 
use  of  said  power  in  toe  Ci^  and  its  Immediate 
vicinity. 

Under  this  ordinance,  the  bonds  we.e  issued 
and  delivered  to  Cushman  on  the  2d  of  August, 
1860,  as  a  donation  to  aid  the  Cl^  tn  securing 
the  contemplated  water  power,  he  agreeing  in 
writing  lo  cause  the  nec^sar^  works  to  be  com- 
pleted in  the  two  rivers  within  a  reasonable 
time  and,  If  not,  to  return  the  bonds  or  a  part 
thereof,  according  to  the  specif  provisions  of 
the  contract.  No  arrangements  were  made  or 
oontemplaled.f  orprovidmg  the  Ci^  with  water. 

Cushman  was  one  of  the  original  corporators 
of  the  manufacturing  company,  and  a  director 
at  the  time  the  bonds  wer&  issued  to  him,  and 
he,  on  the  11th  of  Uarch,  1871,  delivered  them 
to  the  company  "To  be  used  by  said  company 
for  the  purpose  of  making  the  Improvement 
hereinbefore  mentioned,  without  further  con- 
aideraiion,"  During  the  monlh  of  June,  1871, 
the  company  sold  and  delivered  the  bonds  in- 
volved in  this  suit  to  Iicster  U.  Eames,  a  citizen 
of  Ottawa,  for  Oieir  face  value  and  part  of  the 
interest  which  had  accrued  after  AuAut,  1870. 
When  Eames  made  his  purchase  aim  pud  for 
the  bonds,  b«  knew  they  bad  been  issued  as  a 
donation  U>  aid  in  the  completion  of  the  Improve- 
ment contemplated  in  the  contract  with  Gush- 
mao,  and  waa  cognizant  of  all  the  proceedings 
of  Ibe  council  in  reference  thereto.  He  also 
knew  of  the  contract  with  Cushman.  In  No- 
vember, 1876,  after  the  bonds  fell  due,  Eames 
sold  them  to  "William  H,  Carey,  tho  plaintifl  be- 
low, who  paid  value  for  them,  with  full  knowl- 
et^e  of  all  that  waa  known  by  Eames  about 
their  issue. 

Upon  these  facta,  found  by  the  court  and  ael 

[121.]     forth  in  the  record.  Judgment  was  rendovd 

against  the  City  and  In  favor  of  Carey  for 

(72,814.76.  To  reverse  that  Judgment,  this  writ 

of  error  has  been  brought 

This  case  differs  from  those  of  EaekeU  and 
(he  Jfat.  Bk. ,  lupra.  In  that  Carey  cannot  claim 
protecUonaaaimaJIds  holder,  while  Backett 
and  the  bank  could.  Neither  Carey,nor  Eames, 
nor  the  nuumf  acturing  company,  nor  Cushman, 
were  puicbasers  without  notice.  Carey  and 
EamoB  both  paid  value,  but  Carey  bought  after 
maturity,  and  it  Is  expressly  found  that  both  he 


tacts  known  to  Cushman,  <hm  <rf  Its  dinctcn 
and  the  original  contractOT  wKli  the  O^.  The 
questions  then  to  b <>— » 1 


the  facts  affecUng  the  validity  of  the  budi  * 
their  inception. 

In  DlinoIs,under  the  ConstltotJoa  of  tbefittle, 
the  corporate  autboritiea  of  dtlea  cannot  be  In- 
vested with  power  to  levy  and  collect  tarn  u 
___.. .  Thlahasl  

wk,  lOS  U. 

laDUnotsci 


been  supposed  that  if  k^^slatlve  authority  but 
not  been  granted  to  a  municipal  coipoiatian  to 
do  a  parttcular  thing,  that  thing  couU  bea  pur- 
pose of  that  corporation. 

Municipal  corpotHtlons  are  created  to  ^  the 
State  Government  in  the  i^ulation  and  admlD- 
Istiation  of  local  affairs,  lltey  have  only  nd 
powers  of  government  as  are  ezpteesly  sianltd 
them,  or  such  as  are  necessaiy  to  carry  Into  ef- 
fect those  that  are  granted.  Ho  powen  an  be 
Implied  except  su(£  as  are  essenoal  to  the  ob- 
jects and  purposes  of  the  corpoiation  as  citated 
and  established.  1  DiU.  Hun.  Corp.,  sec.  W, 
Sded.,  and  casts  there  cited.  To  the  extent  of 
their  authority,  they  can  bind  the  people  and 
the  property  subject  to  tbeirregulatlonaodgov- 
emmenlal  control  by  what  they  do,  but  beyoDd 
their  corporate  powera  their  acts  an  of  no  ef- 
fect 

It  is  not  clamed  that  ezpreas  autbori^  wai 
given  the  City  of  Ottawa  to  develop,  or  aid  io 
devdoplng,  tibe  natural  advantages  <n  Its  riven 
~or  manuMcturinK  purpceea;  and  what  we  are 
_iow  called  on  to  decide  is,  not  whether,  tf  such 
a  power  had  been  given.  It  would  be  within  the 
general  scope  of  the  purpoaee  of  a  dty  goveni- 
ment,  and  uus  a  oorpo^e  purpose,  within  the 
meaning  of  that  term  as  used  In  Ibe  Constitu- 
tion, but  whether  it  has  been  (ranted  br  tbe 
Legislature.  Much  is  said  by  the  Supreme  Court 
of  MuoIshiTIi^drv.  •l%mp»on,&m..\\\  B. 
B.  Ch.  V.  Sinttf,«8IIL.368:  PWpUr.  Oi^v^ 
n  DL,  050;  Burr  v.  Oariondab,  76  OL.  4B9; 
Peeplt  T.  TVusfaM  ^SAoolt,  78  DL.  187;  B.  B. 
a>.v.JVbTfi:i,84IU-,410j  Bend9ty.F^afi»,\A: 
044,  and  other  cases  of  like  dwracter,  as  to  what 
may  be  made  a  corporate  purpoee,  bat  tbese 
ware  all  cases  In  which  the  LMJalative  Dcfiarv 
ment  of  the  Oovemment  had  nndertaken  to 
grant  a  power,  and  the  questioD  waa  whdber 
the  power  was  one  that  could  rlg^itfiiUy  be  loade 
a  purpose  of  a  munidpal  oorpmlkm.  No  mat- 
ter how  much  authority  then  may  be  lit  tbe 
Legislature  to  grant  a  particular  powsr,  tf  tbe 
grant  has  not  neen  made,  the  C^  caiiBot  net 
imder  It 

As  power  in  a  municipal  ooiponUoB  to 
borrow  money  and  issue  bonds  therefor  impUes 
power  to  levy  a  tax  for  the  paymmt  of  tbe  ob- 


tigtdlon  that  ia  incurred. 


I  dMOontniy 


cfeM-ly  appear^  Ball*  Co.  v-  V.  B.,  lOS  IT.  &r. 
788  [iXVL.  U901,  It  follows  that  tbe  powei 
oontuned  in  the  utarter  to  borrow  mooc^  did 


not  authorize  the  iiaae  of  tiie  bonds  in  this  a_^ 
onleta  they  were  IsKied  tor  a  coipOTate  puTpoaci 
"""  K.S 
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ttten  being  •  conatltutloDB]  pro&IUtiou  agolnat 
tualion  trr  the  dtj,  except  for  oorporaU  pur- 
poMB.  The  qneadoD  then  Is,  whether  the  City 
hM  bvHi  tnTemd  with  power  to  nlaemoiKirl^ 
poUic  tkxmtioD,  to  be  donated  to  prlrate  persona 
er  private  ooipoiatlons  as  a  bonus  for  develop- 
bg  the  water  powa  In  the  Cttf  or  Its  vldDltr 
fariDaoafactnriiig  pnrpoMe. 
TIm  charter  ocnden  all  the  powen  umallf 


man)cq«uiy.  vaaoaouaij.  um  oereiopment 
<t  th«  water  power.  In  the  rlTers  that  traveiw 
fte  City,  wonU  add  to  the  commerce  asd  wealth 
«f  the  dtinni;  tat  certainlf  power  to  govern 
tiw  Cit7  doea  not  bnplf  power  *•>  expend  the 
pohOc  motMf  (0  make  the  water  in  tbe  rlrers 
ataOableformannfacfjinKporpoaea.  Iltobe- 
caaM  raOraada  are  mi^ueM  to  add  to  the  gen- 
oal  ptoaperi^  that  mualdpalitln  are  given 
power  10  aid  in  tltelr  oonstructloo  t^  eubecrlp- 
ricna  to  cqdtal  stock  or  donations  to  tlie  corpo- 
latiaiw  engaged  in  their  construction,  Imt  inall 
Oe  vast  number  of  cases  invtdrliig  such  sub- 
•aiptkms  and  donations  that  have  come  before 
lUs  coon  for  adjodlcatlon  since  Ktu*  Co.  t. 
AniwrnaH,  decided  twentv-fin  veers  ago,  and 
moTted  hi  21  How.,  m  [«S  U-  8-,  XVX, 
MQ,  It  has  never  been  supposed  tliat  tlte  power 
10  aDTeni  of  itsdf  Impllea  power  to  make  such 
SDMciipUoDS  or  snch  donallona.  On  tlie  con- 
tniT,lthi"" 
sscAenai 


_  __--Usnchdoi^ons,s8weUaslhe 
e  bonds  Issued  ita  their  paTment,  were 
absohiUlj  void  even  as  against  Mna  fide  hoMeis 
rf  tbe  bonds.  ThamjMon  t.  Lm  0>..  t  Wall, 
ao  [70  D.  B.,  XTTIL,  178];  JTanA  v.  FuOon 
Ck,  10  WslL,  070  [77  U.  i..  XIX.,  10401;  BL 
JtNnlT.  Ay«n,ievrall.,6S9[88U.a,XXI. 
m^  Mcavn  V.  (k(fi>rd,  M  U.  S.,  488  ^XIV. 


In  the 


prcaent  case,  there  la  notlitoff  whatever 


an^  spedal  antbori^  in  this  Clt^  to 

I*  for  tbe  work  that  was  to  be  done- 

i  power  to  provide  tbe  Cltv  with  wa- 

r,  bat  tlun  is  nowhere  anything  looking  to 


. « In  this  transaction.    Theobject 

.  js  to  brine  the  water  into  use  M  power, 

10  be  leased  or  sold  St  reasonable  rates.  Ar.al- 
hiuNwaa  made  br  the  Legislsmrs  to  authorize 
s  sohso^idoa  to  tbe  stock  of  Uie  annuf  actur- 
^eootpanj:  botthaiwasof  no  anil,  because 
h  Ihn  fono  adc^Med  the  tegislstlon  wasconfess- 
«di7  imcomtltntlonaL  Tbe  chartv,  therefore. 
Mads  tbe  sane  aa  tbon^  DO  inch  attempt  had 
htsa  HMde,  and  what  was  done  did  not  acate  a 
eniposaie  pnrpoae  to  effect  an  improvement  of 
Oe  power.  But  even  if  then  had  been  power 
Is  SDhacifbe  to  tbe  stock.  It  would  not  follow 
A^  «aa  power  to  make  a  doitatkin  bv  waj  of 
aliaM  lo  0M  omnpany  to  aid  in  the  unprovo- 
msM.  la  A  JS.  a>.  T.  Bmilh.  npra.  It  was  In. 
dsad  ^d  that  the  distinction  between  a  dona- 


and  not  with  reference  to  the  effect  <rf  a  power 
tosnbscribeasconfeiTlngapowertodoni^  In 
no  case  to  whicb  our  attention  has  bem  called 
has  It  been  held  that  a  power  to  subscribe  stock 
would  of  Itself  authorize  a  donation. 

The  case  of  Bieldiiu  v.  WOion.  decbM  by 
the  Supreme  Court  of  Dlinols  In  June  of  test 
rear,  and  reported  in  104  Dl.,  54,  is  relied  upon 
In  support  (d  this  Judgment  That  was  a  suit 
bj  a  creditor  of  the  manufacturing  company 
ualnst  the  stockholders,  to  collect  his  debt. 
The  City  was  not  a  party,  and  its  liability  was 
In  no  WSJ  Involved,  ti  the  m^nloD.  as  pub- 
lished in  the  official  report  of  the  case,  it  was 
not  even  assumed  that  there  was  Gorporsle  power 
lo  issue  the  bonds. 

The  present  case  was  submitted  at  tbe  last 


Ing  the  Judgment;  but  in  the  opinion  reasons 
were  sssigned  for  the  reversal  aiffeient  from 
thoee  now  given.  That  ludgment  was  after- 
wards, upon  appUcatloo  for  a  rehearing,  set 
aside  and  a  reargument  ordered.  Upon  furttter 
consideration  of  the  whole  case,  we  prefer  to 
rest  tlw  decision  on  the  ground  that  as  between 
Ooshman  and  tbe  Cigr,  the  bonds  in  queellou 
were  illegal  and  void,  and  as  the  present  holder 
occupies  no  l>etter  position  than  Cushman,  he 
and  all  those  under  whom  he  claims  having 
bonghtwlth  full  knowledge  of  all  tbe  fact^  tbe 
Judgment  should  have  tieai  in  favor  of  tbe  City. 

3»«  JvdgmoTit  of  (A«  OiTmii  Gaart  it,  emuo- 
qutnSy  a^n  retorted  arid  Oie  eauee  rtmanded, 
with  inttruetiont  to  enttn- another  judgment  in 
fanr  of  lAe  Oitu,  on  Ote/aett/otind. 

Aueoopr.  Test: 

Junes  H.  lIoKenDa7,  Caerk,  Bup.  OouTt.17.  B. 

ated-UBU.8.,ffiM8r;lUU.B..  ttS;  U<1T.S.,T. 


CHESTER  A.  ARTHUR,  Ut«  CoDector  of  the 

PoBT  or  N>w  TOBK,  Plff.  in  Or., 

e. 

DAVID  FOX  n  u^ 

(SeeA  CL,  Beportar^ed^  US-UU 

Tbrtf  liSMsi 

K  an  attiole  not  enuiiMnted  la  ttw  tarlS  lain 
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BOhaiseabfev 
[itlBl,tlienttl» 
rsed  BooonllDj 

ArgtiodXar.i.ma!''  BtAdad  Mar.  18,  IMS. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Dlurlct  of  New 
York. 

This  action  was  brouiJit  in  tbe  court  below, 
by  the  defendania  in  error,  to  recover  oertaln 
duties  allwed  to  have  been  fllegally  exacted. 

The  trld  having  reeolted  In  a  verdict  and 
Judgment  fOT  92,M4.18in  favor  of  the  plaintlffa, 
the  defendant  sued  out  this  writ  of  error. 

Mr.  S.  F.  PUUipa,  ,6WMI«p.0m.,f  or  plaint- 
iff in  error. 

JfiMsra.  EdwlBB.SMttkaDd&«.  Ofanto, 


,y  Google 


las-iso 


SDFBSm  COUXT  <W  THK  PlUTBD  StATZS. 


Oct.  TiBx, 


ifr.  CA^JtuftMWaitcdelirered  the  opin- 
ion of  the  court: 

David  Fox  and  Bow  Fox,  the  defeodaats  In 
error,  imported  from  Lirenwol  certain  p>oda 
cailea  vcdours,  composed  of  cow  or  calf  oair, 
Tegetable  fiber  and  cotton,  an  imitstioii  of  seal 
skin,  and  used  for  manufacturing  liata  and  c^is. 


were  put,ai)d  In  appearance  and  material,] .  . 
bled  manufactures  of  goats'  hairand  cotton  more 
□early  than  any  other  article  of  commerce.  The 
goats  hair  and  cotton  goods  are  also  imilatiODS 
of  B^  Bhin,  and  all  these  goods  of  both  kinds 
[126]  "'^  frequently  commerdalTy  called  'seals,'  and 
are  made  to  represent  seal  ^dn  and  are  used  for 
the  purposes  for  which  seal  skin  is  used."  The 
component  material  of  chief  value  iu  velours 
la  cow  and  calf  hair,  and  not  cotton. 

The  provisions  of  the  tariff  Ads,  involved  io 
the  determination  of  the  duties  to  be  paid  ~~ 
the  importation,  are  as  follows: 

"Rer.  Stats..  Sec.  2604,  Sched.  A. 


Cotton  braids,  inserdngs,  lace,  trimming, 
bobbinet,  and  all  other  manufactures  of  cott    , 
not   otherwise   provided   for,   thirty-five    per 
centum  ad  valorem. 


Flannels,  blankets,  hats  of  wool,  knit  goods, 
balmorals,  woolen  and  worsted  ;^arns,  aiid  all 
miiniifrLCinres  of  every  description  composed 
wholly  or  in  part  of  worsted,  the  hair  of  the  al- 
paca, goat  or  other  like  animals,  except  such  as 
are  composed  in  pari  of  wool,  not  otherwise 
provided  for,  valued  at  not  exceeding  forty 
cenis  per  pound, twenty  cents  per  pound ;  valued 
HI  alxivc  forty  cents  perpound  and  not  exceed- 
ing si  :tty  cents  per  pound, thirty  cents  per  pound; 
vuiied  at  at>ovc  sixty  cents  per  pound  and  not 
exceeding  eighty  cents  per  pound,  forty  cents 
per  pound;  valued  at  aoove  eighty  .^nts  per 
pound,  fifty  cents  per  pound,  and,  iu  addition 
thereto.uponallihcalMve  named  articles,  thirty- 
five  per  centum  ad  talorem. 

Sec.  3499.  There  shall  be  levied,  collected 
and  paid  on  each  and  every  non-enumerated 
article  wtiich  tjoars  a  similitude,  either  in  ma- 
torial,  quality,  teslure  or  the  use  to  which  it 
may  be  eppUed,  to  any  article  enumerated  In 
this  title,  as  chargeablewiUi  duty,  the  same  rnlc 
of  duty  which  is  levied  and  uiarged  on  Uic 
enumerated  article  which  it  most  resembles  in 
any  of  the  particulars  before  mentioned; 

And  if  any  Don-enumemted  article  equally 
resembles  two  or  more  enumerated  articles,  on 
which  difterent  rates  of  dutv  are  chargeable, 
there  shall  be  levied,  collected  and  paid  on  such 
non -enumerated  article  the  same  rate  of  duty  as 
is  chargeable  on  the  article  which  it  resembles 
paying  the  bluest  duty. 

And  on  all  articles  manufactured  from  two 
or  more  materials  the  duty  shall  tie  assessed  at 
the  hi;;he8t  rates  at  which  any  of  its  component 
parts  may  be  chargeable." 

The  importers  claimed  that  the  goods  wet« 
dutiable  at  thirty-flve  per  centum  •icnfi'mn  as 
MST]  manufactures  of  cotton,  while  the  Collector  ex- 
acted a  duty  of  fifn  cents  per  pound,  and  tliiny- 
five  per  cent  od  raMrem  I ..i__-_sri 


at  of  the  simili- 


tude they  bore  to  monufactores  composed  (rtiot- 

K:  In  part  of  the  hair  of  the  goat  without  «Mi 
duties  were  paid  accordJng  to  the  demud 
of  the  Collector,  and  Uila  suit  was  brtmriit  lo 
recover  back  the  excess  of  what  was  pm  otb 
the  duty  on  manufocturea  of  cotton;  thai  ii  to 
say,  to  recover  back  Uie  charge  ot  fif^  cenM 
per  pound.  On  the  trial,  the  drcott  cwntiB- 
structed  the  Jury  to  find  for  the  iroporlen,  ud 
to  reverse  a  judgment  upon  a  verdict  under  ROk 
an  Instruction,  this  writ  of  error  was  bron^ 
Section  2199  of  the  Revised  Statutes  is  a  is- 
enactment  of  section  HO  of  the  Act  of  Anfmt 
30, 1842,  ch.  270,  6  Stat  at  L.,  6«S,  aslowGicb 
this  court  said,  in  atwirt  v.  MamoOl,  19  How., 
ISO,  speakiuK  ttuough  JA*.  Jvslict  Curtis:  "It 
was  designed  to  afford  rules  to  guide  those  oa- 
ployed  !□  the  collection  of  revenue  In  ccrtiig 
coses  likely  to  occur,  not  within  the  letter  bnt 
within  the  real  intent  and  meaning  of  the  lavi 
imposing  duties,  and  thus  to  prevent  eradonl 
of  those  laws.  Manufacturing  ingenuity  and 
skill  have  become  very  great,  and  diveistiei 
may  be  expected  to  be  maSe  in  fabrics  adspttd 
to  me  same  rules  and  designed  to  take  the  sams 

S laces  as  those  specifically  described  by  sonw 
istmctive  marks,  for  (he  mere  purpose  of  es- 
caping from  the  duty  Imposed  uereon.  And 
it  would  probably  be  impossible  for  Coogita, 
by  legislation,  to  keep  pace  with  the  results  ot 
these  efforts  of  interested  ingeoul^.  To  obvi- 
~  part  at  least,  the  necessity  of  attempting 
o,  this  section  was  enacted."  Aitd  again, 
p.  IGl:  "B^  provtdinK  for  the  i)rindpal  ihiaj. 
It  iiaa  provided  for  all  other  things  which  the 
law  declares  to  he  the  same.  It  is  only  upon 
this  ground  Ihat  sheer  and  manifest  evasMSS 
be  reached.  Suppose  an  article  is  dedgntd 
erve  the  uses  end  tske  the  place  of  some  ar- 
ticle dcscrit>ed,  but  some  trifling  or  colontile 
cbaogc  is  made  in  the  fabric  or  some  of  its  in- 
cidents. It  is  new  in  the  market.  No  man  can 
say  he  baa  ever  seen  it  before,  or  knows  it  un-  [ 
dcr  any  commcrdol  name.  But  ft  is  snbstan- 
tiully  like  aknown  article  which  is  provided  f<r. 
The  law  of  1&42,  R.  S.,  sec.  2400,  then  declares 
(haliti3tobedoemedthesame,aitd  to  be  charged 
accordingly;  that  theAct  of  184e(the  tariffAct 
"len  in  force)  has  provided  for  it  under  the 
uue  it  resembles." 

These  obacrvatioE*  may  well  be  applied  le 
the  present  case.  Tlie  goods  bi  question  an 
non-enumerated.  But  they  an  sobstantially 
like  a  manufacture  of  goats'  hair  and  cotton 
'  I  is  enumerated.  Toey  ore  put  to  the  same 
look  the  same  and  frequently.  In  com- 
!,  are  called  by  the  same  nani&  Thc^aie 
made  of  cotton  and  cow  hair,  and  are  evidently 
of  equal  quality  with  the  manufactures  of  cot- 
*~~  and  goats'  nair,  tiecauBe,  in  this  case,  tbev 
charged  with  a  duty  of  fifty  cents  per  poono, 
thus  indicating  a  value  of  eighty  cents  a  pound 
or  over,  which  calls  for  the  highest  duty  per 
pound  put  on  the  goats'  hair  goods.  It  would 
sem  to  be  difficult  to  find  a  closer  resemblance 
etween  two  articles  of  manufacture  which  won 
ot  identically  the  same. 
But  it  is  contended  that  If  a  u<»-eDnmeTated 
"ArUde  is  made  of  materials,  any  ot  which  an 
mentioned  in  the  statute,  it  is  dutiable  at  Ibe 
highest  rate  imposed  on  cither  of  its  consilto- 
ents;  if  neither  the  article  nor  any  of  its  com- 
ponent materials  is  designated  In  the  tariff,  tlien 
108  I'.  S. 


.yGoogle 
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I  only)  It  is  dutiable  Mcoiding  to  lU 


tt  dnt^  [daoed  upon  tmy  of  nicli  lue  v 
-  Socn,  In  onr  opinion,  ti  not  tbe  effect 
dflbeatUole.  If  an  article  ta  found  not  enomer- 
«Bd  In  tbe  tkriS  lavs,  then  the  first  Inqnliy  la 
wbetber  "It  beus  a  dmlUtude,  eltber  in  ma- 
terial, QoaB^,  textoie  or  nse  to  wMch  it  majr 
be  qifued,  to  any  article  ennmerated  *  *  *  as 
dwpnble  with  dntr. "  If  it  doea  and  ttte 
feilitqrte  is  aobstanUal,  then,  in  the  languan 
flf the eoort.  In Svart  v.  MamteU,  mipra,  "It 
'  'o  be  deemed  the  same,  and  to  be  charged  ao 


gr  ennmerated,  11  is  prorided  for 

me  of  tiw  arttcle  It  most  resembles.    If 

Is  faoDd  t9  which  It  bears  the  reqnidte 

'    '"- an  tnqoiiT  is  to  be  instituted  as 

It  matoiau,  and  a  ~ 


10  its  oomponent  matoiau,  and  a  du^  assessed 
m  the  U^est  rates  chaigrable  on  any  of  the 
watwMs.  A19  other  construction  wanld  leave 
(he  law  men  to  eraiions,  which,  as  was  also 
^l  fn  Sbtart  t.  MLtteta,  It  was  the  object 
a(  tUa  statute,  enacted  more  than  forty  years 
■go  and  kept  contlnuaUy  in  force  since,  to  pre- 

Nooe  of  tite  cases  in  this  oouit  goTemed  by 
tteslMole  in  qoestlon  sostaln  the  position  of 
(be  imports.  In  Stuarl  t.  Jfcurutealt  was  not 
ihown  that  (he  goods  imported  bore  a  dmilitude 
IS  any  other  eitide,  and  so  resort  was  had  to 
their  component  materials.  The  same  Is  true  of 
ArtJ^r  T.  .ffirmaa, MU.  8.,  141  [ZXIT.,  81S], 
where  the  bnportulon  was  of  ''certain  cheap 
fondi,  the  wharf  of  which  was  made  of  cotton 
•od  (be  IllUiif  or  woof  of  cattle  hair,"  and  the 
only  qoestlon  waa  whether  tbey  were  to  be 
chaned  at  tfalrty-fiTe  per  cent  od  tatorem,  un- 
<l(r  the  Act  of  June  80,  18M.  ch.  171  [13  Stat. 
■1  L,  214],  or  at  ninety  per  cent  of  Uuru-flve 
per  cent,  under  the  Act  of  June  •,  1873,  ch.  315 
(n StaL  at L.. S88],  Thisdependedon  whether 
eotioa  was  the  component  part  of  chief  value. 
There  was  do  atiempt  to  show  their  similitnde 
tesny  other  srticle,  and  both  parties  agreed  that 
(hey  were  dutisbte  as  manufactures  of  cotton. 
In  XMTjAf  V.  Arium,  96  U.  S.,  181  [ZXIV., 
TT3],  ibe  question  was,  whether  the  article  im- 
petied  reasmbled  eaaential  oil  In  material,  qtial- 
hy  M  texture,  and  the  decUon  was  that  It  did 
•oL  Consequently,  resort  was  had  to  the  ma- 
terial ckaas  of  the  rimilitude  Act.  In  FCA  v. 
4ni.mr,  lOt  IT.  8.. 484 rXXTL,S31].  an  article 
eomptmd  at  cotton  and  linen,  cotton  belDS  the 
■aicrial  of  chief  value  and  lareelv  predominst- 
^  WH  adjodged  to  be  dunsble,  under  the 
tinilitDde  Act,  as  a  mannfactuie  of  cotton,  not- 
wUhtfaadtng  It  was  composed  of  mixed  materi- 
tit,  snd  tfak  because  "In  material,  quality  and 
iexmic.  an  wd)  as  the  nse  to  which  u  Is  to  be 
pn,  tt  la  precisely  Uke  cotton  shirtiDgs.  "  To 
My  Ant  nods  made  of  cow  or  calf  hair  and  cot- 
toa,  whin  woe  in  all  reapecta  like  goods  made 
of  pNta' hair  and  coUon.aad  m>lledto  the  sa 


a«a,  oAcB  bearfngt 

Mta  Kt  ha  dutiable 


the  SB 


jncommerce. 
It  one  rate  as  manufactures 
«f  eDOoot  when  the  mta*  bair  gooda  were  as- 
mmtd  at  a  modi  hi^er  rate,  would  be  to  en- 
eoBiM*  svi^ons  ofthe  descriptive  terms  in  the 
■rtS  taws  "By  aooie  trifllnc  or  colorable  change 
,3  tta  Unie  or  some  of  its '-  " 

iwr.a 


opinion,  on  the  eam  at  made  bj/  the  MB 

'on»,  Ifte  court  erred  in  imtmetinff  the 

fury  to  find  for  tli4  importer  and  lh»judgmmti*, 


eoneegvently 
tBiAinttrue 


as  H.  HoEenner.  Oerk,  Sup.  Oonit,  V.  S. 


OEAKLES  WmCHESTER,  JppL, 

HENRT  H.  LOUD. 

(See  a  0,  Beiiorter%  ed.,  U>-taU 

ibmeeal  ^  eaute. 

Aithoiwh  WW  defeodsnt  la  the  prinotpal  defend- 


tlon,  wtthout  the  presenoe  of  all  the  parties  to  the 
suit,  and  all  the  defeodantB  are  dlnictlr  Intensted 
In  the  relleif  that  Is  asked.  It  oannot  be  severed  and 

[No.  984.] 
Babmitted  FV>.  5. 1883.    Decided  Mar,  19. 188$. 


Meetn.  S.  H,  Oiiteli«an  and  C.  A.  Kent, 

for  appellant: 

Under  the  Act  of  March  8,  IB7B,  18  Stat,  at 
L.,  parts,  170,  the  court  wtll  arrange  tbe  indis- 
pensable putiea  OD  oppoBite  sides  of  the  real 
matter  in  dispute,  accoraiog  to  the  facts. 

Retiunai  Catci.  100  U.  8.,  4C7(XXV.,  608); 
Bamqi  T.  Latiiam,  108  U.  a,  20B  (XXVI., 
C14). 


BoardffCo.  Comrt.  v.  B.  R.  a>..4Dill.,  877. 

The  pUntift  and  Aaron  F.  Gay  are  on  the 
plalDtilTs  side  of  the  Orst  and  second  contro- 
versies. And  they  are  citizens  of  the  State  of 
HIcbigaD.  The  appellant,  Wiochester,  is  the 
only  lodlspensable  party  to  the  other  side  of 
these  controversiea,  and  be  is  a  citizen  of  the 


State  of  Hasaacbusetu.  Therefore,  upon  ibe 
filing  of  the  petition  and  bond  by  the  appellsnt. 
Winchester,  the  entire  suit  was  removed  to 
the  Circuit  Court  of  the  United  States. 

Barney  v.  Latham  (ntpra). 

Metrt.  A,  F,  Brltton,  J.  H.  ileOoaan  and 
D.  C.  ^brook  for  appellee: 

The  object  of  the  bill  against  Whichester  is  to 
determine  what  are  his  rigfals  and  obligations, 
and  tbey  ore  so  staud  that,  in  order  to  deter- 
mine them,  it  Is  nacessair  to  delcrmioe  the 
ri^ts  and  obligntionaof  all  the  other  parties. 

That  all  of  these  parties  are  necessary,  in  the 


,  ..  „  nacessair  t.   . 

ri^ts  and  obligntionaof  all  the  other  parties. 

That  all  of  these  parties  are  necessary,  in  t 

controveny  with  Winchester,  is  supported  by 
thedoctrineofthefollowiagautboritles:  Story, 
Eq.  PI..  8th  ed„  sees.  207-810;  8H<idt  v.  Bar- 
rotP.  17  How.,  180  (68  U.  8.,  XV.,  158);  Hm  v. 
Witton,  9  Wall ,601  (780. 8.,  XIX.,  78M;  Rob- 
erUonY.  Canon,  ISWolI.,  94  (86U.8..  XXIL, 
lie);  WiUiamg  v.  Bankhead,  19  Wall.,  571  (f' 


,Ccx>^ 


SuntKHX  COUBT  OF  TBS  UXTTED  BTATIO. 


This  la  a  suit  in  equity,  begun  in  titt 
of  HIchlKsn  t^  Henry  M.  Loud,  thesp 
citizeD  of  Hicbigui,  agftinst  Charles  \ 


Mr.  Ohiisf  JvMttWtM*  delivered  the  opin- 
ton^of  the  court: 

■tate  court 
appellee,  ft 

^!gu],  uaiiut  Charles  Wlndies- 

and  Herbert  F.  WMting,  dUzena  of  Haasar 
chusetu,  aud  Oeorge  £■  Wasey,  Henn 
Loud,  asd  Aaron  F.Qay,  dtizensof  Mlctu 
and  removed  to  the  Circuit  Court  of  the  TJi 
States  for  tlie  EasUm  District  of  Ulchigan  at 
the  iugtsJice  of  the  defeodaut  Wlncbester,  on 
ttie  ground,  u  stated  in  the  petition  for  removal, 
"Tbat  the  principal  cootroversy  in  taid  suit  ia 
vbolly  between  said  plaintift  (Henry  M.  Loud) 

and  your  petitioner  (Wincheater),  who ■■' 

icna  of  dilterenl  StaleB,  and  wlilch  controveray 
Clin  be  fully  determined  as  between  them,  and 
Uiiil  your  pctiLioner  1b  actually  interested  In  said 
conifovorsy."  When  the  copy  of  the  record 
wiis  Bled  intbe  circuit  court,  that  court  remand- 
ed  the  suit  to  the  atate  court.  From  an  order 
to  I  Imt  effect  thia  appeal  wu  taken. 

The  petition  for  removal  was  filed  before 
tyia,  and  wo  must  look,  therefore,  to  the  1 
alone  to  determine  what  the  controversy  ... 
I-Vom  thisitappesTstbatHeniyM.  Loud  claims 
timt  the  defenaanta,  Wasey,  Henry  M,  Loud, 
and  Whiting,  hold  certain  real  and  personal 
property  in  trust  to  secure  a  debt  owing  by  him 
and  the  dcfcudont  Oay  to  the  defendant  Win- 
chester.and  after  the  debt  is  paid  for  theuaeand 
benefit  of  himself  and  Gay.  He  asks  for  an  ac- 
counting by  the  trusteea,  the  removal  of  Waaey 
Ti4«i  and  Whiting,  and  the  appointment  of  others  In 
L^^3ci  jj,^  places;  and  after  the  debt  Is  pdd,  a  con- 
veyance of  what  remains  of  tb«  troat  propertvin 
accordance  with  the  terms  of  the  trust  The 
case  pieaenia  but  a  single  controversy,  although 
it  Involves  the  determination  of  aereral  ques- 
tions. It  may  be  that  Winchester  la  the  pnod- 
pal  defendant  In  interest,  but  full  and  complete 
Ktief  cannot  be  afforded  in  respect  to  thesmgle 
cause  of  action,  (o  wii:  the  tmst,  without  tne 

iiresence  of  all  the  parties  to  the  suit  Accord- 
□g  to  the  averments  in  the  bfll  all  the  defcnd- 
ants,  eicept  Henry  M.  Loud,  deny  the  eiiBtence 
of  the  trust,  and  if  that  should  be  established, 
all  the  defendants  are  directly  Interested  In  the 
relief  that  is  asked.  The  case  falls  dearly  with- 
in the  rule  staled  in  Hi/de  v.  £uM«,  IM  U.  B., 
407[XXVL.  828]. 

Traaoopj,   l^st: 

James  H.  MoSenner,  C1«A,  Sop.  Oouc^  U.  fl. 

aied-m  n.  a.,  M. 


JOHN  A.  BLUOTT.  Afpt., 


(See  e.CL,Beport«r^*a.,ll»-tW 

B^bnnatitm  tf  dtti—final  dtent  amMot  tn- 
(olMd — aareement — mvtuai  mUaka — '■V"' 
g«M«muf  Mtftat— faynwHf^f  lii(«fwf    rsfltf: 


sumed  Qm  psyment  of  tlie  AeM : 

fT)  B.  k  entitled  to  bavo  the  deed  rsfonaad. 

Tba  oan  at  SoeU  v.  luaraiwe  Co.,  W  U.  8.,  > 
[ZXT.],  oiiad  and  aspued. 

TNoriua.] 

AreiudMarlt.lS.lg8S.D»eidtdMar.MjSS3. 

APPEAL  from  the  drcnit  Court  of  theUnftcd 
Stales  for  the  Nwtbem  District  of  Jlliaoii. 
John  A.  Elliott  filed  the  Ull  In  this  nae  hi 
the  Superior  Court  of  Cook  Go.,  DL,  to  reform 


•Beadnoteabr  ifhiANKM  BuxOHHmiL 


JUnnfown  iff  u^a,  aVDnns  vtnrt  dHwvMw  n 

OUng  dsnwMW  maitbtSiomt;  md 
__ — - — iUviatoMTtdardUtmmm^tieiibvvni^ 
8m  noU  to  aarOon  V.  Offden, »  U.  a  (S  Pet.).  ■. 

tAue  Mr  psrcAonr  y  ptotAm; 
_   xig:  eo  wnwins  swftjhrt  l»  mttru 

^ITherB  Uw  purohaoer asieM to paj- •  pdar motV 

■" M  part  of  the  pDrobaae  noon. 

oen  Umatf  and  tta»  Miier  tfi* 

principal  debtor  and  thaadlcr  beeomea  Uawn^. 

T„  mt  Thorp  V.  Eaoki^  CWl  Oos  «  N.  T..  »: 


Elliott  t.  Sacxbtt. 


182-148 


U  otMln  «  dacTw  aniiin  Ssckett  and  Elliott 
(ar  tbe  pkjanenl  of  tbe  «ame.  At  the  heariae, 
the  conn  «ntared  a  deem  dlsmintDe  tbe  origi- 
m1  billt  MntainiDg  the  crow-biU  and  directing 
tke  pajrmeat  of  Dm  debt  tiy  Sackett  and  BUlott, 
or  one  of  them,  and  oidetine  a  tale  of  the  pieo^ 
IHL    Fram  thla  decree  Elliott  appealed  to  this 

Tbe  hMoi;  and  facte  of  the  caee  moie  foU^ 
qnear  ia  tbe  opinion  of  the  coorL 

ibtn  Wb.B.  KMon  aad  JoHnN.  JmM, 
brm^fauit. 

Jfr.  Edwmrd  O.  MaMtn,  for  ippellees; 

A  miHt  appear  that  a  contract  u  different 
Inb  tbe  Inlentkm  of  both  pertiei,  to  Jnatif  j  a 
Mart  at  eqtdtr  In  rafonning  H. 

SiPiT,  Bl.  Jnr.,  11th  ed.  p.  144.  wc  188,  n. 
K.:  MttHfer  t.  EomU,  8  Grant,  Cases,  54; 

Uffl..  41^:  .a^W  T.  MeOmnea,  17  Dl.,  217 
BMnriMd  T.  gtofartomtW HL, 488;  8ttM  t. 
£u.a.,9eU.S.,89^±V.,6^ 

A.  eooit  <rf  eqnl^  win  (OUf  reform  acoDtract 
•pan  Um  deanrtnid  most  convincing  proof  of 
■iMake. 

lOiS'inl'a 

WOnmfaC 
HhAtMraiV...      .  .    __ _ 

'.  MeOmMia,  17  HI.,  il7;  Bvnttr  f.  Bilyeu,  80 
U..  198;  A<a«riamf  Y.  Af<A«r{(ind,  69  Dl.,  4^; 
Maw*  T.flbttm,  86  U.  a,  8B  (ZXT.,S7):  &>«« 
T.  /u.  Oo.  ijntpra), 

tbt  erUence  of  tbe  deed  U  not  overcome  bjr 
Art  of  tbe  pvdimlnai;  conbvct,  eren  it  they 

fitotr,  Eq.  Jnr.,  Ilth  ed..  164,  hc.  160,  and 
camdted. 

A  pmchaeer  taking  a  deed  eubject  to  an  tn- 
esBbniKe,  the  amount  of  which  Is  deducted 
fnm  tbe  porchaae  price,  becomes  poaonallT 
ttafafefortbraame.   '  *^  ' 

Gmt^de  ^.att.  87  IQ.,1M9;  Fivler  v.  Ajr  92 

m.m. 

If  EUoa  made  vxj  mitUiie,  tt  was  one  of 
!sw  aod  not  of  fact,  from  whlcb  a  court  of  eq- 
mn  win  Mt  reliere  him. 

BmmtjJt»iiuina7»ier«,l  IVt.,16;  Bankt.Dan- 
*<  n  FtsL.  S8;  Saart  v.  MeAtog,  15  Dl.,  100; 
W»^w.Prtm,1AVk,*4X;8'uUy.ln:Oo.{*v.pn). 

B*aB  lAere  the  minds  of  the  parties  have  nev- 
er met.  eoona  of  eqoitr  do  not  int«rfeie  where 
Aoe  waa  groM  negUgience  oa  the  part  of  the 
pfaiKlff  In  falling  Silo  the  error  or  in  not  soou- 
« <kktfBg  redreaa. 

Btoiy.  £»  Jqr..  11th  ed.,  148,  lec  1881  i; 


(Ttocmv./m;  Cb.,20Tanch,444;  Orvmetf. 
BandenM  U.  B.,«l  (XXm.,S01);  8«Mf.In», 
Oo.  (tupra). 

Nor  do  courts  of  equl^  interfere  where  in- 
tervening rigjits  have  accrued,  or  where  tbe 
parties  cannot  be  placed  inafatu^iio.  Both  ob- 
jections exist  In  the  present  case,  and  appellant 
makee  no  offer  to  restore  ma  ttera  to  their  former 
position. 

8lorT,Eq.Jur.,llthed.,148,sec.lS8,J;  Orymet 
V.  BandenM  U.  a.  63  (XXUI^l);  Oinal  Co. 
V.  MontgoJntry,  90  U.S.  19  (XXrr.,B4'I);  AdarM 
T.  Amn«,4»Me.,86a. 


InFebruary,1876,GeorEeA.BacfcettandJohn 
A.  Elliott  executed  a  written  axreemcnt  under 
seal,  which  provided  that  If  ElOott  should  flret 
make  the  payments  and  perform  the  oovenanla 
thereinafter  mentioned  on  his  part  to  be  made 
and  performed,  Sackett  agreed  to  eoavey  to  him 
in  fee  simple,  clear  of  aDlncnmbrances,  except 
aa  stated,  whatever,  t^  a  warranty  deed,  the 
house  and  lot  known  as  No.  16B  C«lnmet  Av- 
enue, the  lot  50x127  feet,  in  Chlcaeo,  nUnois, 


i^OW 


tt  agreed  to  pay  to  Sackett  «I6,00d,  "Sub- 


10,  block  5,  Plttner  &  Son's  addlUon  to  So.  Ev- 
anstou,  being  150x300  feet,  nibjectto  an  incum- 
brance of  (1,750,  and  interest  at  8  per  cent 
from  June,  1878,  also  lot  <me  (1),  block  seven 
(7),  Grant's  mil>divlsion  of  So.  Evanston,  and 
one  hundred  and  twenty  BCK8  of  land, Palo  Alto 
Co.,  Iowa;  the  two  last  named  pieces  of  prop- 
erty are  clear  of  incumbrances;  and  title  to  psss 
by  good  and  sufScient  warranty  deeds;  and  to 
pay  all  taxes,  assessments  or  Impositions  that 
may  be  legaUr  levied  or  imposed  upon  said  lots, 
except  and  after  tbe  fourth  mstallmeot  of  South 
Park  assessment;"  and,  in  case  of  tbe  failure  of 


Elliott  to  make  either  of  the  pavments,  or  per- 
form an  V  of  the  covenants  on  hb  pan,  the  con- 
tract to  be  forfeited  and  detennmea,  attheelec- 


payment 


UlDUtJ    Ujr    miu    UU    UIC  l^jiiuuub,  lUlu  BUI 

ints  to  be  retained  by  Sackett,  In  full  st 

_,__^  and  liuuidation  of  all  damages  by  him 

eustaliied,  and  £e  to  have  the  right  to  re-enter 
and  take  possession. 

By  a  warranty  deed  dated  March  8. 1876,  ac- 
knowledged tbe  same  day,  and  recorded  March 
10, 1876,  Sackett  and  bla  wifeconveyed  to  £1- 


a*x»  v.I]BvtLaBun,tti;  am.  nit.  T-tUi  o*. 
San*  V.  CbbA  TT  Ta.,  W :  Oorbett  v.  Vateraiu, 
a  JM>.  M:  Owrn  V.  And&m  «  Hd..  U. 

JfcwDBW  aaiwan  the  oonakfaration  or  valldttr 
**»  MW*W«w    Wnaama  v.  Auld,  M  N.  T.,  U; 

a^^TgaaBlat^Xaavtti,  tf  H.  v.. »?  &  C  at 

^'tta  «nMw  la  a  dsad,  bsmIt  iwdtliit  that  be  la 

All    I    I  II  tmamlaM  Om  i— ^^ 

be  opvecwnt  1 
^-— *— >   «-  '.  dSswoTth, 

Tim  MMtaaar  of  taoxaare'  propectj  who  w- 
■MMBB  uuiBMiiof  the martMce  dabi becoma* 
VMaaaBraabtak  lUidoaanMdisQhaiveHMiaMrt- 
fapar  ^BaMVCaa  bsawsHi  htnself  and  tJiepandiasn*. 
iAns  V.  flis—a,  »  lA.  Ann.,  m;  Oovo  v.  Ita- 


SOHoi 


(hrop,  10  Run,  15;  aS(L  T 
llHow.Prrifr;  LUlv  r. 
7.  AveiiU,  lb  BarbTla. 


I;  aild.  n  H.  T- tu 


Herer  V.  Ia- 

lyr.HoNlsh' 

nill.,ni;  OUEe 


. ihe  property  ts  lOld  mblaet  to  an  Incum- 

branoe.  the  purohaaar  oannot  oootwt  or  deny  ita 
valldlV-  Porter  v.Pannlov.BN.  T..m:JobnBOD 
V.  ThomMon,  U>  Hast..  3H;  Howanf  v.  Cbaae,  101 
Has.,  SO;  Rnxy  v.  HeTTOtan,  U  Neb.,  US;  Ood- 
Hot)art,l*H.J.Bqil!riB;0 


Where- 

premlMe  from  the  mortiiaaor 
ment  of  the  mortnvCL  tbe  land  u 
tbe  prlmarr  fvuii]  for  tbepajiiwDto 
Bownev.  L4^de,iaN.  T«9fi  UOSM 


,dbyGoogIe 
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BUFBSWB  COUBT  Or  THE  tFltlTSD  STATSS. 


liott  the  Calumet  AveDiie  property,  hjt,  prop- 
er description.  Tbe  deed  expressed  &  consid- 
«ratioD  of  (IS.OOO,  and  contained  this  cl&UBe: 
"This  coDTeyance  li  made  niMect  to  a  trust- 
deed  eiecuted  br  the  parties  of  the  flirt  part" 
(Sackett  and  wile)  "to  John  De  Eoven,  on  the 
<10th)  tenth  day  of  May,  1870,  Becuriog  the  notes 
of  said  George  A.  gackett  to  Hugh  T.  Dickey, 
for  nine  thousand  dollars,  due  four  yeats  from 
that  date,  vlth  interest  of  nine  per  cent  per  An- 
num, interest  parable  semi-onnuoUyi  andafui- 
ther  extendoD  of  p^ment,  commencing  on  the 
tenth  day  of  May,  1874,  for  same  amoont  above 
mentioned  (uine  thousand  dollars,)  payable  In 
five  yeais  from  said  dale,  with  Interest  of  nine 
percent,  the  interest  notes  payable  semi-annual- 
ly, which  debt,  with  Its  interest,  the  said  party 
of  tbe  second  part  (Elliott)  assumes  and  agrees 
to  pay  as  part  of  the  consideration  of  this  con- 
veyance, or  purchase  price  above  stated.  The 
covenants  hereinafter  ore  subject  to  the  above 
incumbrance."  Then  follow  covenants  of  eeis<n 
and  warrant  and  againrt  incumbrances. 

The  controversy  in  the  present  esse  arises  out 
of  tbe  difference  between  the  written  agreement 
executed  l^  the  parties  and  the  deed  to  Elliott, 
ibere  being  no  question  as  to  the  conveyances 
by  Elliott  of  the  land  which  he  agreed  to  con- 
vey. By  the  agreement,  the  Calumet  Avenue 
propcMT  was  to  be  conveyed  subject  to  the 
f  B,000  mcumbrance.  By  the  deed  tbe  convey- 
ance is  not  only  made  subject  to  the  incum- 
brance, but  Elliott  is  msde  to  assume  and  agree 
to  pay  the  $9,000  debt  as  part  of  the  considera- 
tion of  the  Gonveyaikoe,  or  purchase  price  of 
«16,000. 

Id  April,  1877,  EUlott  filed  a  biU  hi  a  state 
court  in  niinola  against  Sackett,  praying  that 
tbe  deed  be  reformed  by  striking  tnerefrom  the 
words  stating  that  Elliott  assumes  and  agrees 
to  pay  the  (91000  debt,  as  part  of  the  considera- 
tion.  The  bill  alleges  that  the  condderation  for 
the  agreement  of  Sackett  to  convey  the  Calu- 
met Avenue  properly  to  Elliott  was  the  agtee- 
nicat  of  Elliott  to  convey  to  Backett  the  other 
pmpcrlT  named  in  the  written  agreement;  that 
cue  mil,  as  agent  of  Sackett,  soUcited  Elliott  U) 
purchase  the  Calumet  Avenue  property;  that, 
during  the  negotiations,  Hill  and  Sackett  solic- 
ited Elliott  to  assume  the  payment  of  the  in- 
cumbrance, but  Elliott  refused  to  assume  any 
liability  on  account  of  it,  and  Insisled  that  he 
would  simply  purchase  the  property  subject  to 
the  incumbrance,  and  thereupon  the  written 
agreement  was  mjule;  that  the  statement  in  the 
deed  that  Elliott  assumes  and  agrees  to  pay  the 


Incumbrance  as  a  part  of  the  consfcleratioo  for 


Sackett  and  EUion, 
ana  controrv  to  the  written  agreement;  thil  El- 
liott, when  ne  recdved  the  deed,  was  mSeiiBf 
under  physical  inflrmltiea  and  mental  diitnss 
and  did  not  examine  tbe  deed  as  cuefoUy  SI  be 
should  otherwise  have  done,  but  had  the  deed 
recorded,  believing  that  Sackett  had  scied  Id 
good  faith  tad  had  made  the  deed  in  coofonn- 
ity  with  the  understanding  of  the  parties  and  tbe 
written  agreement;  and  that  Elliott  bad  rtceai- 
Ij  discovered  the  mistake  in  the  deed. 

In  June,  1877,  Dickey,  the  owner  of  (be 
|9,000  note  made  by  Sackett  and  secured  by 
the  deed  of  trust,  was  by  an  order  of  the  siaie 
court,  on  his  petition,  niade  a  defendant  io  the 
suit  and  allowed  to  file  an  answer  and  a  oogs- 
biil-  His  answer  controverts  the  material  sUe 
gf^ona  of  the  bill.  A  few  days  later,  on  Ilu, 
petition  of  Dickey,  the  suit  was  removed  into 
tbe  Circuit  Court  of  the  United  States  for  tbe  , 
Northerx  District  of  IlUnois,  aitd  Dickey  IDed  > 
a  cross-UU  in  the  latter  court,  nuAlng  as  de- 
fendants Sackett  and  bis  wife,  De  Eoven,  tbs 
trustee,  Hattocks,  his  successor  In  the  trust,  El- 
liott, and  Underwood,  the  tenant  of  EUiotL 
The  cross-bill  alleges  that  the  whole  amount  se 
cured  by  the  note  and  the  bust-deed  is  due,  and 
that  by  the  terms  of  the  conveyance  to  Elliott 
be  became  liable  to  pay  the  debt  to  Dickey,  and 
prays  for  a  sale  of  the  premises  to  paf  the 
amount  due,  and  a  foreclosure  of  the  eqmty  of 
redemption  of  the  defendants,  and  the  paynxot 
of  the  debt  out  of  the  proceeds  of  sale,  and  a  de- 
cree against  Sackettand  Elliott  for  ai^  balance 
due  beyond  the  proceeds  of  the  sale. 

Sackett  answered  the  original  bilL  llie  tn- 
Bwer  admits  that  Backett  entered  into  an  agiee- 
ment  in  writing  to  conv^  the  premisea  in  a 
certain  manner  and  on  certdn  conditions,  tbe 
exact  words  and  terms  of  which  he  does  not 
remember.  It  admits  that  Backett,  at  tbe  time 
of  the  negotiotionB  with  Elliott  for  the  sale  of 
tbe  premises,  solicited  Elliott  to  sssome  and 
agree  to  pay  the  Incumbiance  of  f>,000;  It 
then  proceeds:  "And  this  icspondent denies  tfasi 
the  said  complainant  refused  the  said  scdicita- 
tions  and  request  of  this  defendant,  but  this  re- 
spondent avers  and  will,  at  the  proper  time  and 
place,  prove  the  truth  to  be,  that  when  the  ne- 
gotiations, convereations  and  details,  prelmii- 
nary  to  the  final  completion  of  the  transactions 
upon  which  this  suit  was  brought,  woe  ended 
and  the  [NLrties  were  ready  to  doae  the  trans- 
action by  the  delivery  of  uie  deeds,  it  was  fully 


"nie  moTtgagee  m>r  treat  botti  the  mortcasor  and 
purcbaser  who  bss  sssumed  the  mortsago  as  prln- 
tipal  debtors  so  far  as  lie  Is  ooncemeil,  until  he  bas 
recogDlxed  tbe  purohsser  as  lolncdpal  and  tha  morC- 
gagorassuiea.  Oortiettv.watennaii,UIowa,W: 
Waters  v.  Hubbard,  M  Oonn..  8(0 ;  Rutiens  v,  Prln- 
dle,UIIarb.,83ai  Burr  v.  Bewi,  St  If .  Y- ITS. 

The  Bcccplanoeof  a  deedstatfai  Uist  tba  Diantee 
Is  to  pe^  a  mortsBse  randan  him  liable.  BMhopv. 
DoukIus,  SS  WlB.rmi;  Locke  v.  Homer,  in  Maas., 
I/B;  &  C,  41  Am.  Bep^UO;  ^hvlor  v.  WbJtmQie,  n 
Hlch..  «;  Wales  v.  Sherwood.  I  Abb.  N.  C,,  Ml; 
Trottor  v.  Uiuhes.  12  H,  T..  T4 ;  Bpsrkman  v.  Oove, 
•U  N.  J.  I^,  IS;  a.  a.  S7  Alb.  I.  J.,  sa. 

Acoeptaiioe  of  a  oonverance  br  gran  tee's  author- 
ised Bsent  bindlns  grantee  to  oar  mortnge.  Is  suf  • 
Octent.   Fsboblld v.LTnoli,lo Joaea*Bp.,ns. 

Thouf b  the  aiBiitee  does  not  sign  Uia  deed,  fet  If 
tt  ODDtMn  woros  ImportUw  Uiat  be  will  pn  the  debt 
be  Is  dsemed  bj  aoaepttng  It  to  have  enured  Into 


B,  6,  r  Am.  Bfl. 

Vbete  the  grantee  failed  to  pay  a  iiMstaagii  sa- 
snmed  bv  htm,  tbe  grantor  has  a  rtght  ol  aeUoB 
against  him  for  the  amount  of  tbe  mortgage  and  ki- 
tecest,  without baTttw  prevtouslTDald  anxnutof 

thoMme.  ri SI   Tliiiiiii  IHlftia   M    B.C„9i 

Am. Bep., Ml:  Iietbt^tdge T^MftUmja *  Ad-. TTS. 


.yGoojj^Ic 


lilLLiort  T.  Sackett. 


LS3-U3 


1^  biri/ ondetstood  b7  the  parties  to  Ilie  some 
UhI  a  mmnty  deed  cosv^ing  the  said  prem- 
bN,  IM  Calami  Areoae,  should  and  would 
be  Hcepted  t^  the  Mid  Elliott  with  the  condi- 
dco  of  GODTejmnce  therein  provided,  vit.:  that 
Ai  add  Elliott  did  aasume  uid  agree  to  pey, 
m  •  eorcnwt  of  said  dead,  the  before  men- 
tina]  |9,000,  and  interest  send-anmially,  and 
tti  «amnt7  deed  of  this  defendant  contained 
Itat  pcoriaioii  accordln^j."  Tlie  anawet  also 
mn  that  Elliott  GaTefuUJr  read  over  the  deed 
in  Ite  oflioe  of  Hill,  at  the  time  of  the  delivery 
d  te  VKpen  fn  the  transaction.  In  the  presence 
rf  8a«^ett,  "BeitiK  fully  aware  of  and  noUnc 
wMciaUT,  aa  th<j  defendant  believes,  from  his 
loi  reeoDection,  the  said  clause  In  said  d  ed 
trklch  oomplainaat  now  desirea  ahall  be  ei- 
pmged." 

U  March,  IB78,  BUlcrtt  anawered  the  crow- 
bill, Mttioc  op  that  the  clause  lo  the  deed  from 
8ickMt  and  wife  as  to  the  aKToement  by  Elliott 
10  pay  the  Incnmbrance  was  inserted  by  mistake 


ie(»lginal 

hoa  lo  the  cro«e-UU,  and  the  cross-btll  was  taken 
M  iiiiifiaaiil  as  to  the  other  defendants  in  it, 
ud  the  cause  was  referred  to  a  masterto  lake 
ptods  and  report  the  same  to  the  court,  with 
tbe  amoont  due  to  IMckey.  Proofs  were  taken 
nd  the  causes  were  brouKht  to  a  hearing  there- 
_    ,n. .  — J.  »aecte«  dismlsanE  the 


;  that  the  equities  are  with  Dickf 
tkiithereiaduetohimfn>mBackett$ll,891l.t  _, 
wfA  laiemti  and  that  Elliott,  for  a  valuable 
iwjdemloo,  aaaomed  sod  agreed  with  Ssckett 
to  partho  amoont  due  on  the  mortgage  to  Dick- 
er.   Tbedecree  then  provides  that  Sackett  and 


<T.    Tbede 
Emoa,or  0 


•ad  oosti  ot  niit,  and  that,  in  case  the  payment 


owla  e<  sals  to  pay  the  amount  due.    The  de- 


be  sold  by  a  n 
yin  th 
pay  the  amount  due.  T  . 
with  providiug  that  in  c 
lodebtedoes*,  or  any  part 
HooH,  IB  BUBu  uii*e  leave  to  apply  to  the 
root,  am  notice  to  EtUott,  fora  fortho'  order, 
«  the  loot  of  the  decree,  requiring  Elliott  to 
r«sy  Id  Backett  tbe  smn  BO  pdd  on  said  Indeb^ 
oaoa.    Elliott  has  appealed  to  this  court 

Ii  ta  objected  by  the  appellee.  DickOT,  ._. . 
th«c  is  w)ttii>ig  Id  llie  record  to  show  that  the 
■■wmi !■  contioverCTMceeds Ig.OIW;  anc" 

<W  daene,  so  fsr  as  Elliot  is  concarwd,  1 

*  tHl  eoa.  It  is  urged  that  the  provision  of 
ttedsaee  h.  that,  tf  the  amount  specified  Is  not 
paid  lo  DMuj  wlthlD  one  day,  the  premises 
<kd  ba  sold,  and,  if  the  proceeds  of  sale  are  in- 
■■dtaoL  the  master  shaQ  report  the  smountof 
the  digeieniT';  that  Ibis  tisot  a  defldeocy  de- 
T  jisliirlllnil.  that  It  does  not  appear  that 
■  wfli  ever  be  necessary  to  sBler  a  oefldency 
^a«s  ^sbst  any  one;  thst,  on  the  decree,  as 
saiB^  ■oezecniion  can  be  issued  against  any 
;  A«lalllbaeTldencegoea  toahowthattbe 

'-* -"-crsewfD  not  exceed  »2,000;  and 

•  Is  nerely  inieriocuiory  as  to  El- 
iiOBtilasalelsmade,  there  can  be 
HVCft.  V.  a.  Book  97. 


no  cause  of  complaint  on  the  part  of  Elliotl. 
The  answer  to  thb  oblection  It,  thai  the  decree 
diamlsses  the  origiDai  bit),  and  adjudges  that 
Elliott  agreed  wltb  Backeti,  for  a  valuable  and 
sufficient  conaideiBtlon.  to  pay  the  amount  due 
on  the  incumbrance.  The  amount  Involved  In 
the  original  suit  is  the  entire  amount  of  the  In- 
cumbrance, which  Elliott  is  made  by  the  deed 


the  clause  from  the  deed.  Tlie  decree  mnies 
that  relief.  If  that  relief  was  wrongly  deoied, 
all  relief  against  Elliott  under  the  cross-UU  nec- 
essarily falls,  as  the  onlv  lisUUty  from  Elliott 
to  Dickey  arises  from  that  clause  in  the  deed. 
On  the  merilB,  we  are  of  opinion  that  Elliott 
^  entlded  to  the  relief  he  asks  by  his  original 
bO.  The  terms  of  the  written  agreement  be- 
tween Backett  and  Elliott  an  very  clear,  and 
show  that  the  parties  were  merely  making  an 
exchange  of  land.  Sackett  agrees  to  convey  to 
Elliott  the  Calumet  Avenue  property,  subject 
to  the  $0,000  incumbrance,  and  to  assign  an  In- 
surance polltrr,  and  to  pay  $nO.  EUlott  agreea 
to  convey  to  Backett  three  lota  aabject  to  aspe- 
clflc  incumbrance,  and  two  other  pieces  of  prop- 
erty clear  of  Incumbrance.  It  is  true,  that  El- 
liott agrees  to  pay  la  Sackett  f  16,000,  but  the 
agreement  eiprnisly  states  that  that  sum  is  to 
be  paid  "in  the  manner  following,"  which  is  by 
conveyine  the  land  described,  lie  lend  lo  be 
oonveyea  to  Sackett  Isi 
agreement,  for  the  pur 


o  Sackett  Is  apparenUy  valued  by  the 
,  for  the  purpoeea  of  the  transaction, 
t  tlB,ODO.  Nothing  is  said  about  deducting 
the  |B,000  from  the  price  of  the  property  to  be 
conveyed  to  Elliott,  nor  Is  any  sum  named  as 
thepurchasemoneyof thatproperty.  Anagree- 
ment  merely  to  take  land,  subject  to  a  specifled 
Incnmbrance,  is  not  an  agreement  to  Baaume 
and  pay  the  incumbrance.  The  grantee  of  an 
equity  of  redemption,  without  words  in  the 
grant  importing  in  some  form  that  he  ssaumes 
ue  payment  of  a  mortgage,  does  not  bind  bim- 
self  personally  to  pay  the  debt  There  must  be 
words  importing  that  he  will  pay  the  debt,  to 
make  him  petsoiudiy  lisUe.  The  language  lA 
the  agreement  in  the  present  case  does  not 
amount  to  such  an  undertaking  on  the  part  of 
Elliott.  It  is  only  a  statement  that  the  convey- 
ance la  to  be  subject  to  the  incumbrance,  and 


L»»u,  w.».»«  ..  EStt  87  ni,  HS;  Fovil«r 
. .  fby,  6S  Id.,  875,  as  wul  as  the  law  In  other 
SUtea.  OtrnMUv.  Ooman,  SB  H.  T.,  488;  FM» 
'.  Tolman,  IH  Mass.,  204. 

Under  the  written  agreement,  therefore,  it  Is 
plain  that  Elliott  assumed  nopeisonal  liability. 
Both  parties  executed  this  sgreement  and  are  to 
be  held  to  have  understood  It  in  that  sense. 
Backett,  in  his  answer,  does  not  deny  the  alle- 
ttlon  of  the  original  bill,  that  the  agreement 
'  puttes  was  Ibst  neither  Sackett 
-     or  agraeto  pay  oul- 

I  the  reapecttve  par^ 

and  Ibat  that  ^qieaim  by  the  writ- 
ten agreement.  But  the  answer,  while  sdr 
milting  that  Sackett  entered  Into  an  agreement 
in  writmg  to  couvot  the  premises  in  a  obtain 
msnner  and  on  ccrtam  conditions,  and  referring 
to  such  agreement  for  certainty,  ssts  up,  that, 
after  the  written  agreement  waa  made,  the  par- 
" an  ondentaadiog  that  Elliott  wooU 


gallon  of 
betwem  11 


,y  Google 
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•ccept  &  deed  where^  lie  should  awume  and 
Bgiee  topaj  the  |9,0<xl  incumbrance,  and  that 
the  deed  Ayeo  "contained  that  provlBioii  ao- 
coidinKlf.  There  fa  no  evidence  to  support 
tbla  allegaUott.  Ssckett  teatiflea  that  he  never 
had  anf  convenation  with  Elliott  in  regard  to 
his  aanunlng  liaUlJty  for  the  mortgage,  bat 
tluU  Otej  met  together  and  the  deeda  to  each 
other  were  passed.  Sackett  had  employed  Hill 
ai  hlB  agent  to  dispose  of  the  Calumet  Avenue 
property.  Elliott  testifies  that  Hill  offered  lifm 
the  property  and  wanted  him  to  assume  the  !n- 
combnuice,  batherefuaed,  and  that  flnallj  Hill 
brought  in  the  agreement  which  was  sigued  by 
both  parties.  Wll  testifies  to  the  same  effect. 
ESliott  saya  that  when  Sackett  gave  him  the 
deed  In  B311*s  ofBce.  he  waa  unwell;  that  he  did 
not  read  that  port  of  the  deed  wblch  stetes  thai 
he  is  to  assume  and  pay  the  incumbrance,  but 
(mly  read  the  prior  part  which  slates  that  the 
conveyance  is  made  subject  to  tbe  incumbrance; 
and  that  he  discovered  the  mistake  in  the  deed 
a  short  time  before  he  commenced  this  suit. 

The  actual  contract  of  the  parties,  as  under- 
stood by  both  of  them,  is  shown  by  the  written 
agreement.  Nothing  waa  agreed  upon  to  vary 
Oat.  Sackett,  as  he  shows  bv  his  testimony, 
knew  the  difference  as  to  liabilitv  which  the 
difference  in  the  language  would  make,  and 
knew  what  the  language  of  the  written  agree- 
ment was,  aikd  must  be  held  to  have  understood 
it  to  mean  whet  it  does  mean,  and  to  have  known 
that  IMott  imderstood  it  in  the  same  sense.  So, 
in  Uie  departure  from  it  in  the  deed,  there  was 
smntiul  mistake.  It  not  being  shown,  as  set  up 
in  the  answer  of  Sackett,  that  there  was  an  in- 
tention, foUy  and  fairly  tmderatood  by  both 
parOea,  that  in  the  deed  EUiot  should  assume 
■■"*  "K™*  ***  P*y  ****  incumbrance.  Under  all 
[  14K]     tiig  drcumstances  proved  in  this  case,  and  every 


presume  that  the  deed  would  conform  to  the 
written  agreement,  and  was  not  guilty  of  such 
nwligence  or  laches,  in  not  observing  the  pro- 
visions of  the  deed,  as  sbould  preclude  him  from 
reUef. 

Neither  Dlck^  nor  the  trwtee  was  a  party 
or  a  piivy  to  the  transaction  between  Sackett 
and  EUlott,  nor  waa  the  tmstdeed  taken,  nor 
the  debt  created  or  extended,  nor  anything  else 
done  t^  IMckey  or  hia  trustee,  in  reliance  on 
any  assumption  of  the  debt  bv  Elliott.  As  re- 
■pecta  the  trustdeed,  the  parties  to  itand  to  the 
debt  it  secured  occupied  the  same  position 
when  this  suit  was  brought  aa  when  the  deed  to 
Elliott  was  deUvered,  no  new  rights  havlne  been 
acquired  in  relinnce  on  that  deed,  ana  none 
which  existed  when  it  was  delivered  being 
sought  to  be  impaired  by  the  relief  asked  bv 
Elliott  ElUoH  does  not  seek  to  interfere  with 
the  property  he  conveyed  to  Sackett  Nocir- 
ctimstances  exist  on  whidi  laches  can  be  pred- 
icated on  the  piut  of  Elliott  as  to  seeking  a  rem- 
edy. The  fact  that  Elliott  made  two  payments 
(d  the  Interest  on  the  incumbrance  is  not  incon- 
dslent  with  his  not  having  assumed  the  pay- 
ment of  the  incumbrance.  As  owner  of  the 
property  snbject  to  the  incumbrance  and  desir- 
ous of  letainug  it  so  long  aa  there  was  any  value 
in  the  equi^  of  redemption,  be  woula  uato- 
raUy  pay  the  Interest  to  save  a  foreclosure. 

lite  principles  applicable  to  a  case  like  the 


body  ii 
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present  are  fully  set  forth  In  the  opinion  d  thla 
court  delivered  bv  Mr,  Jiutiee  Harlan  in  BuS 
V.  Int.  Co.,  68  U.  S.,  85  [XXV.,  52],  and  the 
leading  authorities  on  tlie  subject  are  there  iX'\- 
lecled.  Within  tboae  principlea,  this  is  a  cue 
where,  in  the  preparation  at  the  deed  to  EUion, 
was,  by  mutual  mistake,  a  failure  to  em- 
'"1  the  deed  the  actual  agreement  of  tbe 
aa  evidenced  by  the  priorwritten  agre« 
ment.  The  meaning  of  that  prior  agreemsDl 
Is  clear,  and  nothing  occurred  between  the  pti- 
ties,  after  it  was  signed  and  delivered,  to  vsij 
Its  terms,  except  the  mere  fact  of  the  delivor 
of  the  deed,  the  terms  of  which  are  oomplaiDM 
of  and  sought  to  be  reformed.  The  deed  did 
not  effect  what  both  of  the  partiea  Intended  b; 
the  actual  contract  which  uey  made,  and  lu  I 
case  is  one  for  the  interposition  of  a  ooort  of 
equity. 

77m  dMTM  of  the  drevit  Oowi  U  rei«rwf,M(A 
eoiti,  so  far  as  it  dismisses  the  original  bill,  and 
BO  far  as  it  adjudgea  thai  Dickey  nas  any  equi- 
ties aa  a^nst  Elhott,  and  so  far  as  itadjudns 
tliat  Elliott  assumed  and  agreed  to  pay  ib« 
amount  due  on  the  mortgage  to  Dick^,  snd 
ao  far  aa  it  adjudges  that  ^iou  shall  pay  to 
Dickey  the  amount  found  due  to  him  and  (lie 
costs  of  the  suit,  and  ao  far  as  it  provides  for 
an  application  by  Sackett  for  an  order  that 
Elliot  repay  to  Um  any  sum  wUch  be  ma; 
pay  on  the  debt  due  to  Dickey:  andOueeaatf 
rtmanded  to  tltt  Oirctiit  Oourl,  with  dlrectkau 
to  enter  a  decree  in  the  original  suit  gmntinj 
the  prayer  of  the  bill,  with  coEts,and/i>r«ti<A^(r 
l/ier  ptvteeding*  in  Oitoriqinal  anderott  mtOt  «• 
tTuif/  not  be  ineonnttttU  tnth  iAw  opinion. 
True  copy.  Teat: 

James  H.  HcKenney,  derk.  Sop.  Ooort.  D.  & 

Clte^Ue  0.  a.,  tU ;  m  0.  B.,  ta 


QEOSQE  W.  EWELL,  Appt., 

THOMAS  J.  DAOOS. 
(Sea  &  C  Beporter^  ed.,  US-)B.> 
Staiutt  of  Limitation 


L  A  statute  of  UmttaUona,  tbat'AB  aetSona  ot 

debt  Kronaded  upon  any  oontraot  In  wrUtnr  riui 

hnoonuneaoedwiUda  (our  yean."  does  not  apf^ 

miita  tor  tbe  foreclosure  of  a  mortBase  and  ^e 


)ns  of  debt  irounde 
i.  If  the  debt  seoun 


ItatloiM,  tiieo.  «i 


bv  tbe  Statute  of  Llmltatloiia.  tiieo.  acoorctliiK  *" 
tAe  taw  in  Taxaa.  tbe  toreclaure  sott  fe  bairolJBot 
not  otfaenriae;  for  the  mortgage  Is  a  mete  IneWenl 


S.  The  repeal  of  usury  lana.  wtttaoat  »  a*vlnc 


y  (or  tbe  (utiuo,  evm  tn  Botin 

ID  ooDlraotB  pravioualy  made. 
t  statute  wlUoh  cepeala  amaj  lawa  and  a 


of  nsinr,  does  not  derive  partiea  ot  (laUMirftglni 
nor  Impair  tbe  otdlgatUm  cCocmttaMs. 

S.  Wbere  a  nota,  upon  whtoh  a  judgmmt  In  IVxi 
waatouoded, stipulated («rno  taie or  Inten*, tb 
Inlereatroaervcd  being  adi**^  *"  **•-  —' — ' — '  •-  " 


■dtotbaprinidpa]  m  tl 


Nora.— Sf est  of  npedl  irfitatutt  owrcwJino  taotiai 
Bee  nirte  toU.  S.  v.  lyoen,  78  U.  S-  li^  Itt 
JnUmt  afUr  natvrity,  al  witat  rots.   Boa  — ffi  i 

Ohio  V.  Rank,  MB  0.  a^'rrvi,  at 


.yGoogle 


Bvxu,  T.  Daoob. 


giMttMlf,  tMlndgmenttlKmld  not  bcM- InMreat 


iijMi  Am.  5,  J 


So.  180.1 


JTw.  X0, 1883. 


t  PFEAL  from  the  Circuit  Court  of  tbe  United 
A  Statea  for  the  WMt«ni  District  of  Texas. 

Tba  hlitoiy  and  facts  of  the  case  appear  in 
Uk  Dpinloii  of  the  court. 

Mmn.  Waa.  B^roolds  and  Chaa.  JT.  Wett, 
lor  ({qwllaiiL 

Mr.  t,  Harololph  Taoker.  foi  appellee. 

Jfr  JwA^sf  Kattham  dell  vered  the  opinion 
dteeoort: 
,  Ob  lUj  27,  18B8,  James  B.  X^reU  and  his 
wife,  hanng  the  legal  title  in  fee  to  the  prem- 
BH,BtaleudddiveTed  loDaggsBpromissorj 
MB  of  tbU  dM«,  PBTable  three  TCon  of  ter  dat« 
u  m  oriv.  f«r  ^,U8,  and  to  secnre  tbe  same 
acented  aitd  delirend  lo  Dugs  a  deed  of  moit- 
nge  i^oo  a  met  of  land  In  <fudiilupe  County, 
Tens,  rontalning  1,658  acrea,  which 


, .ui|j  i.wo  oiacB,  wuiuu  tuut^ 

na  dnlriworad  and  recorded  on  June  5, 11 
JiBcsB.  Ewell  acquired  the  legal  title  to 
jiod  OB  Aptil  18,  leU;  but.  In  equity,  it  be- 


laeged  lo  his  brother.  Oflorge  W.'EweU,  the 
qweHsut,  for  whom  and  with  whose  money 
ii  had  beeo  booriit  Tbe  legal  title  was  con- 
•md  bj  James  B.  Ewell  to  his  brother,  George 
w.Ewri],on  September  fl,lB50,  the  latterhav- 

a  BO  knowledge  of  the  mortgage  to  Daggs. 
D«gp  bsTiog,  as  we  find  from  (be  evl- 
tecc,  no  notice,  actual  or  constructive,  of  the 
afriiy  of  George  W.  EweU. 

Oo  Kwidi  9,  18T2,  Dsggs,  b^g  a  citizen  of 
Vir^Bis,  tevuriit  bis  action  at  law  agsinft 
^an  B.  Ewell  and  wife,  on  the  note,  in  the 
Cirant  Court  of  the  United  States  for  tbe  West- 
on Dfaitrict  of  Texas,  and  recovered  iudgment 
WBiiiK  Jamea  B.  Ewell,  July  14, 18^,  for 
ti.sao.S8. 

Tke  defnse  set  op  by  James  B.  Ewell,  in  that 
nil  was  vmarj,  the  actual  amount  of  the  loan 
U*t(if  been  92,000,  the  residue  of  the  nou  be- 
nt totwji  on  that  amount  until  its  maturity, 
ti  (fe  n(e  of  twen^  per  cent  per  annum,  com- 
fomded  aimiially. 

A  MBtme  oCTexaa  in  force  at  that  time  on  the 
n*}ecto<itRtrywaa  as  follows:  "  Thai  all  cou- 
'noa  m  fautnunent*  of  writing  whatsoever, 
"**-^  — tj  in  any  way,  directly  or  indirectly, 
B  fotegt^g  provisions  of  this  Act  by 

'deS^ 

TT  «  BB^  mooeY,  goods,  wares  or  merchandise, 
««dB.  BMea  of  MM,  or  toy  commodity,  shall 
•  tcM  aDd  of  no  eflect  for  tbe  whole  pranium 
~  mm  at  ifUereat  only;  but  tbe  prlndpol  sum 
f  aoMj  or  the  nine  of  tbe  goods,  wares,  mer- 
'^■dtac.  bunds,  Dotei  of  hand,  or  commodity, 
SBJ  ba  receHed  and  recovered."  Paschal,  Dig. 

hya^slB  had  been  made  on  the  note  prior 
'•  'U  ii—iiMimiiiiiii  iirriiiiinll.  Ill  llii  iiiiiiiiiiit 
'  ki,  743,  wbidi  were  allowea  1  but  the  usurious 
i^rast  wnn  not  dedoctad  on  the  ground  that 
■■  Gaaadmtlon  of  Texas,  which  went  into  ef- 
Iw  ta  mo.  and  continued  in  force  UU  after 
i»wunu/a<tbeJodginent,  repealed  all  usury 
ittBiadpacBCutedanf  defense  on  that  accotmt, 

Tm  jMdcneni  not  belnc  paid,  Dtgga  filed 
to  fi«^M  UO  ta  eqoitT  Jaouiry  lA^tlh,  to 


foreclose  the  mortgage  and  cell  the  mortgaged 
premises,  to  which  Jamea  B.  Ewell  and  his  wife, 
George  W.  Ewell,  and  tbe  heirs  of  Jamea  B. 
Wilson  were  mode  defendants.  The  heirs  of 
Wilson  claimed  title  to  a  portion  of  the  land 
under  George  W.  Ewell,  by  virtue  of  a  sale  and 
actual  poss^on  prior  to  the  date  of  the  mort- 
gage to  Daggg.  The  clsim  eetabiislied  their  ti' 
tie,  and  from  that  there  is  no  appeal. 

As  against  George  W.  Ewell,  however.  It  ad' 
Judges  a  foreclosure  of  the  equity  of  redemp- 
tion and  sale  of  the  remainder  of  the  premises, 
in  default  of  payment  by  him  of  the  Eunounl 
found  dueupon  the  judgment  against  James  B. 
Ewell,  and  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum.  From  this  decree,  Qeorge 
W.  Ewell  prosecutes  this  appeal. 

Several  defenses  were  made  in  the  court  be- 
low, the  overruling  of  which  are  assigned  foi 
error,  and  which  we  proceed  now  to  state  and 
condder  In  their  order: 

1.  The  first  defense  Is  tbe  Statute  of  Liinita- 
tiom,  as  coatoincd  hi  article  4604,  Paschal's  Di- 
gest, as  follows: 

"All  actions  of  debt  grounded  upon  any  con- 
tract in  writing  shall  be  commeni^  and  sued 
within  four  years  next  after  the  cause  of  such 
action  or  suit  and  not  after." 

It  is  admitted  that  the  cause  of  action  upon 
the  note  was  not  barred  when  the  action  upon 
it  was  commenced,  the  period  of  limitation  not 
expiring  till  July  29,  I6TS,  excluding  from  the 
computation  the  interval  between  January  28, 
1861,  and  March  80,  1870,  as  required  by  arti- 
cle 12,  section  43  of  J>e  Constitution  of  Texaa 
of  1870. 

But  the  statute  quoted  doea  not  apply  to  suits 
for  the  foreclosure  of  a  mortgage  and  sole  of  [1*T] 
the  mort^ged  property,  such  as  the  present 
Such  suits  are  not  actions  of  debt  grounded 
upcG  a  contract  in  writing.  They  are  suits  to 
enforce  the  lien  of  the  mortga^  for  the  satis- 
faction of  the  debt  secured  by  it.  If  that  debt 
is  barred  by  the  Statute  of  limitations,  then, 
according  to  the  law  in  Texas,  tbe  foreclosure 
suit  is  barred,  but  not  otherwise;  for  the  mort- 
gage is  a  mere  incident  to  the  debt  It  waa  so 
held  by  the  Supreme  Court  of  Texaa,  In  Ebcrn 
V.  Cannon,  82  Tex.,  "Ai,  where  it  says:  " If  the 
notes  were  a  subsisun^  debt  at  the  time  of  the 
inslitutioD  of  the  suit,  not  barred  by  the  Stat- 
ute ot  Limitations,  the  mortcnge  executed  con- 
temporaneously to  secure  tndr  payment  was 
still  valid  as  long  as  the  debt  remained  unsatis- 
fied. No  matter  at  wliat  time  the  power  of  the 
court  waa  Invoked  for  tta  collection  and  fore- 
closure and  for  a  decree  to  subject  the  mort- 
gaged property  lo  the  sstisfaction  ot  the  debt. 
It  was  opportune  If  the  Jurisdiction  of  tbe  court 
over  the  debt  itself  was  not  ousted.    The  mort- 

Sga  was  but  an  incident  of  the  debt,  and  the 
cidcnt  In  law,  as  in  logic,  must  abide  the  fate 
of  the  principal."  Sec,  also,  Pirkinty.  Stemt, 
28  Tex.,  661;  Dnt]/  t.  QrtUiam,  12  Tex.,  427; 
Flani^n  v.  GvtJiman,  48  Tei,,  841. 

There  b  no  force  in  tbe  suggestion  that  al- 
thou^  the  defense  of  tbe  Statute  of  Llmita- 
tlona  would  not  avail  Jas.  B.  Ewell,  because 
tndgmeut  had  been  rendered  against  him  be- 
fore the  bar  took  effect.  It,  nevertheless,  is  a 
protection  to  Geo.  W.  EweU,  because  be  Ii  a 
stranger  to  the  judgment  and  mortgage,  and 
the  tuit  now  pending  was  not  brought  till  after 
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the  time  Hmlted  for  an  sctJon  to  recover  tlie 
debt  For  the  present  suit  is  not  to  recoTer  the 
debt,  nor  is  It  a  suit  against  Oeo.  W.  Ewell. 
He  is  a  partj  defendant,  because  tie  Imb  an  in- 
terest bv  a  subaeqnent  convejrance  In  tlie  lands 
•ought  to  be  eold  under  tlie  mortgage.  He  baa 
an  equi^  of  redemption,  which  enntles  him  to 
prevent  a  toreclonire  and  sale  hj  payment  of 
the  mortgage  debt;  but  the  debt  tie  has  to  pay 
b  not  his  own,  but  that  of  Jas.  B.  Ewell.  LE 
he  can  show  that  that  debt  no  longer 


it  by  showing  that  it  is  barred  as  between  the 
partjea  to  it.  If  not,  the  land  ia  sti)1  subject  to 
the  pledge,  because  the  condition  has  uot  been 
performed.  It  Is  not  to  the  purpose  for  the  ap- 
pellant to  show  tbat  he  owes  the  debt  no  longnr, 
for  in  fact  he  never  owed  it  at  all;  but  Ms  lund 
Is  subject  to  its  payment  as  long  as  it  exists  m 
a  debt  against  the  mortgagor,  lor  that  was  its 
condition  when  lus  title  nccrucd. 

2.  The  second  defense  is  tliat  of  usury.  The 
atatute  of  Texas  on  that  subject  has  already 
been  quoted.  A  contract  of  loan  at  a  stipu- 
lated rate  of  interest  greater  tiian  twelve  per 
cent  per  annum,  is  declared  to  "  Im  void  and  of 
no  enect  for  the  whole  premium  or  rate  of  in- 
lercst  only; "  but  the  pnocipal  sum  may  be  re- 
ceived and  recovered.  The  provision  of  the 
Constitution  of  Texas,  section  44,  article  12,  to- 
pealing  this  and  all  existing  usury  laws,  !■  m 
follows: 

"  AH  usury  laws  are  abolished  in  this  Biate, 
and  the  Legislature  is  forbidden  from  making 
tows  limiting  the  parties  to  contracts  in  the 
amount  of  interest  they  may  a^ee  upon  for 
loansof  money  or  other  property  /Protided,  This 
section  is  not  intended  to  c^iange  the  provisions 
of  law  fixing  the  rate  of  interest  in  contracts 
where  the  rate  is  not  specified."  2  Paschal, 
Annouted  Dieest  Laws  of  Texas,  1182. 

It  Is  claimed  by  the  appellant  tliat,  uotwitb. 
standing  this  repeal  of  the  usury  laws,  the 
rights  of  the  parties  are  U)  be  determined  ac- 
cording to  the  law  in  force  at  the  time  the  trans- 
action looli  place;  that  by  the  terms  of  that  taw 
lbs  contract  between  Daggs  and  James  B. 
Ewell  was  void  as  to  the  entire  interest  reaerved 
and  paid;  that  no  subsequent  law  could  make 
valid  a  contract  originally  void;  and  that  the 
appellant  Is  not  bound  by  the  Judgment  ren- 
dered against  James  B.  Ewell  in  nvor  of  Dagga, 
and  la  entitled  In  the  present  suit  to  make  the 
defense. 

It  is  quite  true  that  the  usury  statute  re- 
ferred to  declares  the  contract  of  loan,  so  far  as 
the  whole  Interest  la  concerned,  to  be  void  and 
of  no  effect  But  these  words  are  often  used 
in  statutes  and  legal  documents,  such  as  deeds, 
leases,  bonds,  mortgacea  and  others,  In  the 
[  149]  sense  of  voidable  merely,  that  is,  capable  of  be- 
ing avoided,  and  not  as  meanii>g  that  the . — '  ~~ 
transaction  ia  absolutely  a.nulli^,  as  if  it 
had  existed,  Incapable  of  giving  rise  to  any 
ri^ts  or  obligations  under  any  circumstances. 
T^at  we  speak-of  conveyances  void  as  to  cred- 
itors, meaning  that  creditors  may  avoid  them, 
but  not  others.  Leases  wliicb  contain  a  for- 
feiture of  the  lessee's  estate  for  non-payment  of 
rent,  or  breach  of  other  condition,  declare  that 


meaning  that  tbe  forfeiture  may  be  enforced  bj 
re-entry,  at  tbe  option  of  the  lessor.  It  ia  torne 
tlmes  s^  that  a  deed  obtained  by  fnud  ii  Tnid, 
meaning  that  the  party  defrauded  may,  tt  bis 
election,  treat  it  as  void. 
All  that  con  be  meant  by  the  term,  accordiDe 

•  any  l^al  usage.  Is  tbat  a  court  of  law  *ri£ 
It  lend  Its  aid  to  enforce  the  perfoitnance  of  i 

contract  which  appcara  to  have  been  ealered 
Into  by  both  the  contracting  parties  for  the  ei- 
~)ress  purpose  of  carrying  into  eflect  that  which 
B  prohibited  by  the  law  of  tbe  land.  Broom, 
Leg.  Max.,  792. 

And  Lord  Mansfield,  in  Balmaii  v.  Jekumk, 
Cowp.,  841,  slated  the  ground  on  which,  In 
such  cases,  courts  proceed.    He  said:   "Tbe 
principle  of  public  policy  Is  thia;  Si  dale  wiala 
oritur  actio.     No  court  will  lend  its  lid  U 
IQ  who  founds  his  cause  of  action  upon  u 
immoral  or  an  illegal  act    If,  from  the  {dtint- 
iS's  own  stating  or  otherwise,  the  cause  of  ac- 
tion appear  to  arise  eg  turpi  eavaa,  or  tbe  tiini- 
gression  of  a  positive  law  of  this  country,  thai 
the  court  says  he  haa  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes,  not  for 
tbe  sake  of  tbe  d^endant,  but  because  they  will 
~  It  lend  their  aid  to  such  a  pWntiB." 
And  the  effect  Is  the  same,  if  tbe  contract  'v, 
fact.  Illegal,  aa  made  to  violation  of  a  sui 
x,  whether  the  statute  declares  it  to  be  void 
■not    Banky.  Own;  2  Pet,  027.    "Then 
in  be  no  civil  right,"  said  Mr.  JvtHet  Joba- 
in,  in  that  case,  "  when  there  can  be  no  leml 
remedy;  and  there  can  be  no  legal  remedy  im 
that  which  is  itself  Illegal. " 
A  distinction  la  made  between  acta  whidi 
e  maia  in  *e,  which  are  generally  regarded  u 
absolutely  void,  in  tbe  aenae  that  no  ri^  or 
'  -  'm  can  be  derived  from  them;  and  acta  which 
raeUa  pro/iibita,  which  are  void  or  vtridable. 
according  to  the  nature  and  effect  (rf  the  act 
prohibited.     Fletcher  v.  Stont.  8  Pick.,  2G0.  It 
irdingly  held  in  Uassachuaetta  that  a 

e  or  assurance  given  on  a  usurioni  000- 

sideration,  was  only  voidable,  notwithstanding 
the  strong  words  of  the  statute.  Oratm  *. 
Kemp,  18  Uass.,  51S.  And,  in  sut^  caaea,  tbe 
advance  of  the  money,  although  the  oontiactii 
illegal,  for  uaury,  is  a  meritorioua  oonsidcia- 

*  □,  sufficient  to  support  a  subsequent  habiliiy 
promise,  when  the  positive  bar  of  the  stai- 
I  has  been  removed.     "  A  man  by  ezpiesa 

promise  may  render  himself  liable  to  pay  back 
money  wbicn  he  had  received  aa  a  loan,  Uiottgfa 
some  positive  rule  of  law  or  statute  interveoed 
at  the  time  to  prevent  the  transaction  from  con- 
stituting a  legal  debt."  Fiisht  v.  Bad,  1  H.  * 
C,  703;  33  L,  J,  (N-  8.)  Eich.,  2«5. 

The  effect  of  the  usury  statute  of  Texas  was 
to  enable  the  part;?  sued  to  resist  a  recovery 
against  him  of  the  interest  which  be  bad  con- 
tracted to  pay,  and  it  was,  in  fts  nature,  a  penal 
statute  inflicting  upon  Uie  lender  a  loas  and 
forfeiture  to  that  extent.  Such  bM  been  the 
general,  if  not  uniform,  construction  ptnc«J 
upon  such  statutes.  And  it  haa  been  imiK  ai 
gcDerally  decided  that  the  repeal  of  such  lnw« 


ground  that  they  de^vad  parUaa  < 
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tUti,  or  fantMlred  the  obllntlon  of  i 
'  ne  TtfT  ptmit  was  bo  decided  In  the 
CMe*.  Atrtt*  T.  LeaviU.  16  N.  T.,  9; 
AOa.  as  Conn-.  ftT ;  ffUA  ▼.  Wadi 
CcBB.,  140;  ^MdrviMT.  ihuMS-TBlku., -..-., 
IFeMfT.£miMt^,10Ind.,(IS;  J)antiUey.Paee, 
IS  Qnt.,  l;  itarawlH  y.  LawntUX,  48  111.,  881; 
WM^itfT.  BenigM,  37  Ark.,  36. 

And  tiMM  deciittODi  rest  upon  Bolld  ground. 
Independent  cX  tbe  oattira  u  the  torfdtore  u 
•  pnal^.  whidi  1b  taken  away  bf  a  r^eal  of 


rifkt  of  *  defendant  to  avoid  ble  contract  ia 
gftiB  ts  him  bj  statute,  for  pnrpoies  of  Ita  own, 
ud  not  becauae  It  aftecta  tbe  merits  of  hlaoUI- 
gatloa:  and  that,  whatever  tbe  statute  glvea,  nn- 
ossnch  drcumstances,  as  long  as  it  remains 
I'a  jl«i,  and  not  realized,  by  having  passed  Into 


■  ectnpletcd  tranaictioa,  mav  by  a  Eubsequeni 
Msinte  be  taken  away.  It  is  a  prlTileee  "^  ' 
bekwp  to  tbe  rem«<ly,  and  forms  no  elei 


in  tbe  rigbu  that  Intiere  In  the  contract.  The 
botdt  which  be  bas  received  as  the  considera- 
tion of  tbe  coDtnct,  which  contrary  to  law  be 
■ctnDy  made  iBjustgronnd  forinpoaing  upon 
Un,  br  ■abactruent  legislation,  the  lubflitv 
wtdet  IM  iutended  to  Incur.  That  principle 
kaa  beca  npeatodly  anoonnced  and  acted  ur  — 
l^ttbiscoart  And  vi^rMoMniM, -'-'-'- 
IM  Dfeaeot  Term  \antt,  4141.  And 
>,  1«  Ohio,  S47;  Je^iaon 


ifa  pfeaeot  Term  \antt,  4141.  And  see  Leieit 
t.  JbBtain.  IC  Ohio,  S47;  jMiaon  v.  SenUv, 
Id.,  tti  TnuUfY.  MeOamiaiy.  e  Ohio  St.,  IM; 


Mtoto  T.  JbOAnMrn  16  8.  &  R.,  I6»i  S  Pet 
nth  WaftMT.  Jfertw,  8Pet.,68. 

TV  rtgfat  which  tbe  curative  or  repealing 
Ad  takes  away  tn  such  a  case  is  the  right  in 
ihe  pBRT  to  avoid  his  contract,  a  naked  Innd 
right  miicb  tt  ia  nauall^  unjust  to  insist  upon, 
nd  which  no  conititubonal  provision  was  ever 
d  to  protect.  Cooley,  Const.  Lim.,  876, 
-  ciKid. 
e.  of  BmiA  v.  Glanbm,  89  Tex.,  863, 
rcUed  on  by  counsel  Tor  tbe  ^pellant, 
K  accept  aa  a  settlement  of  the  law  of 


Tea*  to  tbe  contrary.    Tbe  opinion  does : 
rr^Mmr  the  noeatitHi,  bat  dismiBsea  It,  on 

I  Uut  tba  bet  that  the  action  was 


t«D«g£t  befon  the  adoption  of  tbe  Constitu- 

liv  wUdi  contaioed  tfa«  repeal  of  the  usury 

has,  pRvented  tbe  ^iplication  of  the  rule. 

It  ia  oar  opinion,  tboefore,  that  the  defense 

~    —  it  avail  the  appellant,  by  reason 

.tional  repeal  of  the  statute,  on 

il  existence  of  which  alone  hia  de- 


1  It  to  next  objected  that  tbero  Is  error  in 

the  aaMNut  of  tbe  decree.  In  allowing  interest 

e  r>ic  of  twelve  per  cent  per  annum  on  iho 


rf  Iba  Judgment  by  calculating  fa- 
I  the  note  Ttaelf  since  its  maturity. 


athen 
If  pn  cent  per  bududl  Tbe  amount  of 
ife  ucccd  error  is  $809.20,  being  the  differ- 
mtt  hMween  |B,9eO  23.  which  is  said  to  be  the 
«  ^  the  decree,  and  $5,174.97,  which  it 
1  ia  the  true  amount.  Tbe  law  of 
iLlea  that  "  On  all  written  contracts 
1  payable,  when  no  sped- 
I  agiMd  upon  by  the  par- 
I  shall  be  allowed  at  tbe  rata  of . 

•  r. «. 


d^t  per  cent  per  annum  from  and  after  tbe 
tbne  when  the  sum  ia  due  and  ]        •'•■•> 
dial,  Dig.  of  laws.  art.  8040;  J 


tbne  when  the  sum  ia  due  and  payable."    Paa- 
"  Dig.  of  laws.  art.  8040;  ft.  8..  )87»,  ai 
and  also  that  "  All  Judgments  of  the  se 


eral  courts  of  this  State,  s 


II  bear  interest  at 


after  the  date  of  the  ]u<^;ment,  except  when 
the  cootract  upon  which  the  Judgmecttsfound- 
ed  bears  a  specified  interest  greater  than  ^ht 
per  cent  per  annum,  and  not  exceeding  tbe 
Dlgbest  rate  of  oonventional  interest  permitted 
l^  law  (twelve  per  cent),  in  which  case  the 
Judgment  shall  bear  the  same  rate  of  interest 
apecifled  in  such  contract  and  after  tbe  date  of 
such  Judgment."  Paschal,  Dig.,  art  8948;  R. 
8.^B79,  art.  2960. 

The  contract  on  which  (he  Jtidgtueot  was 
founded,  stipulated  for  no  rate  of  interest,  tbe 
interest  reserved  being  added  to  the  principal 
in  the  note  itself  and,  consequently,  it  is  evi- 
dent that  the  decree  should  not  have  allowed 
interest  on  the  debt  at  a  rate  greater  than  eight 
per  cent.  The  amount  of  tbe  decree  should 
have  been  tbe  sum  actually  due  upon  Ihemort- 

^  debt  at  the  date  of  Its  maturi^.  Hay  37. 

iO,  with  interest  thereon  at  the  rata  of  eight 

-  cent  per  annum  to  the  time  of  tbe  ijecree, 
April  2ff,  1879,  giving  proper  credit  for  pay- 
ments made  on  account  bom  time  to  time, 
which  amounts  to  $0,174.07,  and  on  wblch  in- 
terest is  to  be  allowed  at  the  same  rate  until 
paid. 


by  tbe  Judgment  against  Jamea  B.  Ewell,  t_ 
which  be  it  neither  party  nor  privy,  and  which 
was  rendered  after  the  appellant  acquired  his 
title  to  the  land.  He  is,  consequently,  not  cut 
""  from  hkrighttosetuplhe  matter,  on  which 
now  ioslsU.  Uogd  v.  BeoU.  4  Pet ,  205i 
Droiatky  v.  MiUer,  1  Btockt.  (9  N.  J.  Ch.),  807; 
Berdan  v.  Btdgviide,  44  N.  T  ,  628:  Po*(  v.  Dart, 
"  Paige  640;  Oritn  v.  Tyler,  80  Pa.  8t,  361. 

Tfitdtent  U,  11itr^ort,mo^ftAiiiTt9ptiito9i» 
amount  fovnd  to  b»  dm  and  th«  raU  ofiitter^ 
to  bt  ailoictd  tAareon,  as  alreadji  indioUad,  arti 
with  Oti*  mod^Uaitoti,  a^rmtd,  laeh  party  paj/- 
'na  hi*  oun  oottt  in  tUs  eourt. 
Tnieoopj.  Tot: 

Jamas  H.  llaKenner>  Qork,  Bap.  Omut,  D.  8. 

cuad-ia  D.  &,  ua 


Bf  FiirU: 

In  the  Matter  of  WILLIAM  O.  WARDEN, 
JOSEPH  O.  POTTS,  JA1IX8  A  WRIGHT 
Aim  EDWARD  N.  WRIQHT,  Petitionen. 

(8eaeLa.Beporiev^ed-Ba''Tk*  Bsle*niaM<i,*'«««, 
U»-16T.) 


L  Upon  a  sUpDlatloD  aieoutea  under  tbs  pro- 
Woiis  of  sBotkin  Ml  of  tbe  Revlnd  Btatotss,  nd*- 
wnt>gaUistl)oth  principal  ana  surett«a  may  bai^ 
ivraedattha  ttmeor  nodcoins  tbs  deeree  lo  the 


BtOmittadMar.a.JBSJ.  . 


idMat.m.JtSS. 

,dbyGoogIe 


ScpRExB  CouBT  or  Tm  Uhitkd  BrATxa. 


Oct  Tmt. 


PETITION  tor  an  klUrnntlve  writ  of  man- 
damu*. 
Tlic  hUloiy  BDd  tacts  of  the  cose  sufBcieolly 
appear  in  the  opinioii  of  the  court. 
See,  Qiao,  the  caae  of  ThtBdgenland  t.  Jm- 

itr.  Morton  P.  Henir.  for  pelitfonen 

The  relators  are  not  nartiCBactora  [ntliect 
In  which  the  decree  u  cnlered  agaiOHt  lli 
The;  are  Biireties,  and  not  euCitled  to  an  appeal 
-r  writ  of  error.     The  Wanatn,  85  U.  S.    — 


They  a; 


1  deprived  of  the  use  of  their  real  ea- 


M  atipulnlora;  nhlch  decree  became  vacated  by 
an  appeal  taken  by  the  clalmaut  to  this  court, 
and  perfected  by  giving  bond,  conditioned  that 
the  appellant  ahoiild  prosecute  hia  appeal  with 
effect. 

Their  only  remedy  is  by  mandamv*.  ai  pro- 
hibition does  not  lie  to  the  circuit  court 

Bank  V.  Sirecny,  1  Pet.,  669. 

The  illcgolity  of  the  deci'cc  against  stipula- 
tors before  Until  adjudication  on  appeal  has  been 
rasscd  upon,  by  Mr.  Jvttiee  Biutcliford,  In  the 
Circuit  Court  of  5iw  York. 

ThaKev  OrUant,  17  Blatchf.,  218. 

An  appeal  in  admiralty  vacates  and  suspends 
the  eenteoce  of  ibc  subordinate  court 

Thi  Oauiui,  U.  S.  v.  PeUrt,  OCranch  ,  115 


trict  court  after  an  appeal  perfected  can 
make  an  order  in  reference  to  the  cause. 

ThtOMeetorfiyHi^i  ,1M;  ThtLwUla  (tupra) 

There  was  no  opposing  counsel. 

Mr.  OhitfJutUet  Waite  deUverod  ibe  opin- 
ion td  IIm  ootirt: 

The  petltioiiers  in  this  caae  show  that  they 
entered  Into  a  stipulation  In  the  aura  of  t70,000 
on  behalf  of  BamuelJackBOn.  master  aodclnim- 
ant  of  the  steamship  Bclgcntnnd,  in  a  suit  for 
collision,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
conditioned  in  the  following  words  "How,  it 
the  Hid  claimnnt  shall  and  will  truly  abide  by 
all  orders,  interlocutory  or  flnal,  of  said  court, 
and  of  any  appellate  court  in  which  the  said  suit 
may  be  hereafter  depending,  and  shall  tulflll 
and  perform  any  Judgment  nr  decree  which 
may  oe  rendered  In  tJie  premUcs.  and  also  pay 
all  costs,  etc.,  this  stipulation  shall  be  void, 
otherwise  in  force,  and  execution  may  lamie  by 
virtue  thereof  at  one  and  the  some  time  ageijist 
any  or  all  theparties  to  this  stipulation."  Ade- 
dee  was  entei«d  against  the  steamer  in  the  dis- 
trict court  From  that  decree  an  appeal  waa 
taken  to  the  circuit  court  for  the  district,  where 
on  the  Uth  of  October,  1881,  it  was  decreed 
"That  the  libelant  recover  for  himself  and  the 
other  parties  in  interest,  from  the  respondent 
Bamuel  Jackson  and  bis  stipulatora,  Joseph  D. 
Pottt  William  0.  Warden,  Edward  N.Wrirfit 
and  Jamea  A,  Wright,  hla  or  their  damages  for 
the  colliaiou  menltoned  in  the  libel  •  •  • 
airgreeating.  In  all,  the  sum  of  901,GM.I4.' 
The  decree  was  also  entered  as  a  lieu  against  the 
real  estate  of  the  sdpulaton. 
8S« 


Upon  the  rendition  of  this  decree  an  ippol 
naa  token  by  the  claimant  to  tills  conit,  Uw 
petitioners  signing  a  *uper»t3ea*  bond  si  ime- 
ties.  .  Thepetitioncrsbeing  seised  of  lealcMsu 
in  the  district,  applied  lo  the  circuit  court  to 
vacate  tlie  decree  against  tbcm,  on  the  ground 
that  it  was  inndvertently  entered  and  caused  t 
cloud  on  the  titles  to  their  iimjicrty.  Thecourt 
declined  to  maketlieordcr,  niiil  this  appUeiiioo 
is  now  presented  for  a  fnandamut  to  tne  Judga 
of  the  court,  requiring  it  to  be  done. 

It  is  not  atnled  in  the  petition  that  the  stipu- 
lation waaexecutedundertheproTirionsof  ttc- 
Hon  941  of  the  Revised  Statutea,  but  for  the 
purposes  of  this  application  we  assume  it  wu, 
tliere  beln^  no  representation  to  the  contrat;. 
That  section  provides  in  express  terms  for  a  k- 
turn  of  the  stipulation  to  the  court,  and  thai 
"  judgment  thereon  against  both  principal  ind 
sureties  may  be  recovered  at  the  Ume  of  ceodfr- 
tng  the  decree  ln\he  original  cause."  It  woulil 
seem  as  thou^  nothing  more  waa  needed  to 
show  the  pow€C  of  the  court  to  Include  th«  stip- 
ulators In  the  original  decree.  Under  section 
1007  of  the  Revised  Statutes,  no  execution  cu 
issue  until  the  expiration  of  ten  daya  tiua  the 
entry  of  the  decree.  In  this  respect  tlieis  de- 
crees are  like  others.  An  appeal  with  rupenv- 
deat  stays  execution  against  the  stipulatmi  u 
well  as  the  principal.  Therefore  there  is  noth- 
ing in  the  decree  inconsistent  with  the  provisoa 
la  the  stipulation  in  respect  to  the  lime  when 
execution  may  Issue. 

It  is,  no  doubt  within  the  power  of  the  court 
--■  po^^ii^ne  a  decree  against  the  sui«liea  until 


Such  is  the  practice  in  some  of  the  drcuita,  but 
we  can  And  nothing  In  the  statute  which  makes 
tb is  imperative.  Inthecoseof  TA^J/ineOrlsiMi, 
17  Blatchf.,  316,  to  which  our  nltention  has  been 
directed  by  the  counsel  for  the  petitioneia,  the 
proceeding  was  against  (he  auratiea  for  the 
claimnntf.on  their  appeal  from  the  district  aunt 
lo  the  circuit  court,  and  thecourt  refused  to  en- 
ter the  Judgment  on  such  a  bond  until  after  tbe 
time  for  perfecting  an  appeal  to  this  court  had 
exjiircd.  That  was  an  entirely  diiTerent  que» 
tloQ  from  tlM  one  presented  here  upon  a  atipu- 
laiiou  entered  into  under  section  Ml. 

It  Is  unnecessary  to  oinslder  whether  in  la* 
tlie  decree  isa  Uen  on  the  real  estate  of  the  stip- 
ulators after  the  appeal.  Our  inquiry  is  not  la 
to  the  effect  of  the  decree,  but  ai  to  the  juris- 
diction of  the  court  to  enter  It  If  there  «u 
Jurisdiction,  any  errorthatmay  hare  been  con- 
~~.itted  cannot  be  corrected  by  vtrndaavM. 

At,  upon  Ui«  thawing  made  bg  the  peUtiontn. 

I  are  aeaiiy  of  opinion  theg  art  ru>l  entitled  I* 
Uie  reli^  t/ieg  atk,  tht  alternaliM  writ  u  titmitd. 

True  copy.    Teet: 

Jamei  H.  UaKeniMr,  Clerk,  Bu[k.  Oooct.  D.  8. 


LETI  GOLDENBERO  n  al.,  Ptfk-  •<•  Btr.. 

■. 

THOMAS  HURFHT.  Ut«  OoQeMot  oS  the 

Port  or  Nkw  Tobk. 

(See&CL,  Beporter^  •«..  M-UL) 

Limitationt — itatt  late*  at  la. 

L  In  tbe  lesisUtlon  ol  Oonoreas  on  U>«  aabject  cf 

mttaUou.  tbe  words  '*oainiaeBoed*'aad  *7>ousMr 

iiwt  r.  s. 


.yGoogle 


Babtok  t.  Okilks. 


1«1.1B9 


■no  the  «me  tUnc  and  ■»  tiwd  Intaehnncrcablr. 
1  WBrraanttwaibevuDlDBMateGOurttlielBO* 
«f  Ibai  Stata  BUM  deUrmlne  wbsD  Itwubrauirbt; 
ml  a  that  k  [iRacrlbei]  bj  statute,  do  Inqul^  li 
■MBMMT  aa  to  the  ptacUce  In  other  StaUa,  o-  "■* 

(No.  188.] 
Arjuti  Mar.  M,  1S8S.     Ikeidad  Mar.  te,  18S3. 

F  ERROR  lo  (lie  Circuit  Court  of  the  United 
State*  for  tbe  Sootbem  District  of  New 
Tork. 

Tbii  ftcdon  wu  brought  lo  the  Superior 
Cooit  of  the  Oty  of  New  York,  by  the  plaiul- 
ilh  in  error,  to  recover  certain  duties  which 
ikrT  had  pstd  tuider  protest  The  cause  wu 
mliMqaeiitlT  removea  into  the  court  below. 

The  trial  baYlng  resulted  In  a  verdict,  by  dl- 
Rction  of  the  court,  and  Judgment  In  favor  of 
tte  detendanli,  the  pIolDtiffs  aued  out  this  writ 
«<cfnir. 

Hie  came  b  staled  ^  the  court. 

Mr.  Sl«pb«n  Q.  ClArke,  for  phlntUEa  In 

Mr.  Wk.  a.  M»arr,  A-L  Atty-Om.,  for 


Mr.  OUrf  JM»tUeW^i»  delivered  theopln- 
iOB  of  tlM  court: 

Thk  waa  ft  ault  to  recover  back  duties  on  im- 
poti  paid  under  protest,  conunenced  In  the 
Bqierkir  Court  of  the  Cltv  of  New  York,  be- 
hn  the  enaetmentof  the  Revised  Slatutee,  end 
rated  bythewritoferror 
m  brought  within  ninety 

im  tfter  the  decision  of  the  8ecrelar~ 

vM  by  ttte  Act  of  June  80, 18H,  ch. 
U.  a  Stat,  at  L..  SIO,  then  in  force.  The  facts 
■I,  that  the  dedslon  was  made  by  the  Secro- 
Wy  OD  the  SStb  of  May,  1672,  and  It  was  agreed 
rt  Ike  trial  tlut  the  ninety  days  expired  on  the 
Mb  of  kagaA.  A.  sununona  In  tne  case  was 
Hdt  oat  in  due  form  of  law,  bearing  date  Au- 
|M  SI,  18^  and  efforts  were  made  to  serve  It 
«•  Ike  Collector  without  the  Intervention  of  the 
ikoiff,  bat  foiling  In  this,  the  sunuoons  was.on 
tte  SStb  of  August,  delivered  to  and  received 
by  the  Aaitt  of  the  County  of  New  York, 
*hen  the  Collector  resided, with  theintentthat 
K  iboukl  be  ■dually  served.  Service  was  in 
ba  made  on  the  STth. 

TU  New  Yoit  Code  of  CivO   Frooedure, 

MCM,fiu(dl0WS: 

"An  action  is  oomineoced  u  to  each  defend- 
Ntvheo  ibasmninonslsservedonhim,  oron 
s  »<Wf«ndant.  who  Is  a  Jobt  contn 
MfcMwlsa  united  in  Interest  with  him. 

±»  sttan|it  to  GMnmeoce  an  action  is  deemed 
•qaifaknt  to  the  oommencement  thereof , within 
tt*  sHstdag  of  this  title,  when  thesummoDBls 
dcfitaed.  with  intent  tost  It  shall  be  actually 
MTsd.  to  Om  sheriff  or  other  officer  of  the 
<MMy  ta  wUeh  the  defendants  or  one  of  them 


K*  "f  Hmf'*'*™ _ 

»  oaed,  and  at  oUier  times  the  word 
""■""'  '  D  the  two  words 


AMi  ArtriMH  and  lava  M  nvont  to  Stot- 
■BsWiwi  weww  U.  8.  Courtt.  See  naU  to 
If  r.  ihyloT,  M  D.  B.  aowbeat.1,  Ul 


evidently  mean  the  same  thing,  and  ore  used  in- 
terchangeably. As  this  suit  was  begun  in  m 
state  court  of  New  York,  the  laws  of  that  Slate 
must  determine  when  it  was  brought,  and  as 
that  1b  prescribed  by  statute,  we  have  no  need 
of  Inqutij  SB  to  the  practice  in  other  Stoles,  or 
the  rules  of  theronunoo  law. 

As  It  was  cODccded  that  tmder  the  dedsion  of 
this  court  in  Art/iur  v.  iaAey,  06  C.  S.,  118 
[XXIV.,  766],  the  Importers  nere  entitled  to  a 
verdict  if  the  suit  was  brought  in  time.  It  fol- 
lows thnt  the  iMftTirtton  of  Vie  anirt  to  find  for 
lAa  Collector  uaterront/rut.  TlitjvdgmentUr^ 
v«r*ed,  and  tAt  tavte  rmrumded  for  a  tiMS  triai. 

nuecopj.  Teat: 

James  H.  MoEeDne;,  Clerk,  Bup.  OoortiU.  B. 


R  H.  BARTON,  Jb.,  Assignee  tn  Bankrupb? 
of  gwsLra  &  Habmok,  Pff.  i%  Brr., 

JOHNGEILKR 
0ae  &  O,  Beporter's  ed.,  UL  Ul> 


In  a  CMe  whete  tite  questioD  Is  enUi^  eoe  at 
Iset,  and  tfaere  Is  do  dlspate  about  tbe  law,  and  tUs 
court  k  Btlatled  wlUi  Uw  CMmoludoD  leacbed  be- 
low, the  decree  will  be  afflrmed  vltbout  settins 

[No.  188.] 
aubmiUtxl  Jfbr.  le.  1SS3.  DeeUtd  Mae.  te.  1883. 

F  ERROR  to  the  Bupreme  Oonit  of  the  Stole 
of  Tennessee. 
The  case  la  sufficiently  stated  t^thaoonrt. 
Mrurt.B.«ttrTJi,imakmontaAJ.B.BaU»v. 
for  plnlntia  In  error. 
No  counsel  appeared  for  defendant  la  error. 

Mr.  OhitfJu^iM  Walt*  delivered  the  opin- 
ion of  the  court : 

This  was  a  suit  In  eq^ty  tirongbt  In  ^i  state 
court  of  Tennessee  by  Barton,  as  assignee  in 
banloaptcy  of  Eessler  &  Hsrmon,  to  set  aside 


by  the  writ  of  error  Is,  whether,  upon  the  testl- 
monv  embodied  in  the  record  and  considered 
by  the  Supreme  Court  of  Tennessee  In  the  de- 


terminaUon  of  the  cause,  it  should  have  been 
found  that  the  conveyance  was  in  fraud  of  the 
bankrupt  law.  The  question  is  entirely  one  of 
fact.  There  can  be  no  dispute  about  the  tow. 
It  Is  sufficient  to  say  that,  after  a  careful  exam- 
ination of  the  testimony,  we  ore  aatlsfled  with 
the  conclusion  finally  resched  below,  it  would 
serve  no  useful  porpoee  to  set  forth  In  an  opin- 
ion the  details  of  the  evidence,  or  to  enter  Into 
any  discusdon  as  to  its  oflecL 

Tilt  deerm  ^  tA«  Atprsms  G»urt  tf  7!mMMs« 
ittffflrmtd. 
True  oopr-   ^sti 


,Google 


SuniEME  ConitT  or  the  Uhitsd  States. 


BENJAMm  8.  HILTON,  Appt., 

WILLIAM  B.  DICKINSON. 
(Bee  a  &,  Beporter<B  ed.,  leS-lTS). 


Ore*i  t^ppeal — how  proteeuted — aarU  ofjuritdie- 
Uoji— matter  I'n  dUpatt'-jurit^ction  al  amount, 
hoa  detBTntined — ttatemmi  in  pleading. 


wben  t>7  taw  they  should  be,  (bey  wlu 
lor  want  of  proaeoutlon. 

&  If ,  on  looking  iiitoa(«oord,Uiia  court  flndt 
bw  DO  jurtsdlcUon,  It  ll  Its  duty  to  Slaalm  UiB  csl. 
on  Its  own  motion,  wMiaut  waiting  tbe  action  of 
tbenrUea. 

S.  upon  ■  qneaUon  ■•  to  Ona  Inrltdlotlon 

oourt,  dependent  upon  amoiuit  m  to  boOt  , , 

tbe  matter  In  dkputo,  on  wbl<A  onrjurladlcaon  de- 
pends, !•  tlw  m»Aer  In  dispute  betveeo  the  paiilcr 
M  tbe  cue  ftuidB  upon  tbe  writ  ot  enor,  or  appeal 
"•" •-* -uttduittalDtlilioouit. 


en  DotLitw,  or  reooi 
deducted  fiomUwai 
a  sum  equal  to  or  moi 
for  whiali  be  failed  le 


brioff  a  case  bea,  and 
offor  eotmUnrtilalm  t 
JunadIotlon.be  I*  def< 

reooTeie  omr  <u>  fiw - 

from  htaolalm  •■  nieaded,  h» 
JuTlsdlotlan,  wblob  baa  not  b( 


^ ,  _.Jdv  pleaded 

n  toranousb  to  slvtt  ttals 

Jurladlotlon,  be  I*  defeated  npon  Ui  plea  wboliy,  or 

_i„  ._  ._,„_.  _^|^  belOB  deducted 

reaaiious&to    ' 

jn  allowed. 

■■  stated  In  tlie  body  of  tbe  deola- 
iBuuu,  auu  iimiuerely  tbe  dama^n  alleged^ or  tfae 
prayer  for  judgment,  at  Ita  conoluslon.  must  tie  ooi'  • 
sl'iered  In  aetennlnlDK  whether  this  oourt  oan  take 
lurisdlotloa!  the  same  li  troe  of  tbe  oounterolabu 
oreet-on.  - 

[No.  681.]  * 

Submits  nk.  t,  ISBS.  DteidtdMtr.ae.USC. 

PPEAL  from  the  Bnpi 
trtct  of  Columbia. 

Tbe  histo^  and  facts  of  tbe  case  appear  in 
opinion  of  tbe  court  and  in  tbe  tnlef  for  ap 
lant. 

On  iDotioii  to  HfTTilw 

Mr.  FnuikW.Haekett  for  Dickinson,  to 
support  of  motloa: 

A  partj  appealing  from  part  of  a  decree  ad- 
mits llie  lemainder  to  be  coirect. 

SDan.  Ob.  Pr.,5tlied.,14«7;  ^Um-v.WetU 
■rn,  3  N.  7.,  60S;  Norbwy  t.  Mtadt,  8  Bllgh., 
Ml;  SaneU  T.  Oodwiie,  4  Jobna.,  60S. 

Tbe  court  will  ascertain  lust  wbat  amount  ta 
iuTolved  between  tbe  appellant  and  appellee. 

IWtov.  fioteft,98U.8.,  44  [XXin.,  TW,] 

Mr.  F,  P.  B.  Sftnds,  for  Hlltoa,  oontra: 

Aa  to  Ibe  Jurisdiction  in  thia  case,  we  rely 
upon  (he  decisions  and  pnctlce  in  tbis  court 

Tbe  rule  is  well  settled  In  tbe  nactlce  of  this 
court  CEVOL  Pr.,  8d  ed.,  77);  aiul  in  Enapp  t. 
Bank*,  i  How.  78,  lis  language  is  ptedae,  tbat 
the  test  of  jurisdiction  is  Ibe  amount  claimed  1>7 
tbe  plaiotiS  below  and  iuTolTed  in  tbe  lodgment 
or  decree  appealed  fromi  and  "that  wberaaleas 
«um  than  the  wbtde  amoont  of  his  demand  is 


Norn-^JbrMtoMM  <t  V.  8.  aapnmt  Ooart  it- 
vmdmtmtMnouM:  <B&rMC  cannot  »c  adtled  to  oIm 
jurMicUon;  how  colus  vf  Oitrtg  dananOtd  nov  be 
Itotm;  what  earn  TtnlatdtAewiOioutTeiiard  to  tarn 
—    "— Mfa  to  Oordon  T.  Ogden,  S  D. 


allowed,"  he  can  appeal  to  recover  the  wtio> 
amount, 

Mr.  M ,  F,  Horrla.  for  Devlin,  assignee  oT 
Dlckingou,  also  oontra: 

This  is  0  triansular  controversf  over  a  fund 
in  the  Tegistrf  of  the  Supreme  Court  of  the  Div 
trict  of  Columbia,  paid  in  under  a  bill  of  inter- 

E leader.  Tbemoncy  belongedoriginaUjIoJoliD 
'evlin.  William  H.  Dickinson  claimed  it  un- 
der an  alleged  claim  of  services  reudered  in  ns 
covering  it  from  the  United  States.  Bcojiimia 
S.  Hilton  claimed  it  as  asdgnee  of  anoihrr  in. 
dividual  who  sougjit  to  show  thai  be  was  tbe 
party  wbo  bad  recovered  it  Devlin  dcnieil  tbe 
cUdms  of  both.    The  Special  Tenu  of  tbe  Sn- 

eeme  Court  of  tbe  District  of  OolumMa  dcddfd 
ttma  of  Billon.  TheGeneral  Term  of  tust 
conn  decided  tbat  ndtber  Hilton  nor  Dickinsoa 
bad  any  Just  or  legal  claim  upon  the  fund,  jet 
concluded  to  divide  it  between  them  as  the  bra 
diapodtion  that  could  be  made  of  it.  Botb  UU- 
ton  and  Devlin  appealed. 

Before  tbe  dect«e  rendered  by  the  Genfnl 
Tenu  of  the  Supreme  Court  of  the  District  of 
Columbia,  Dicmnson  had  recovered  J  udgnmt 
on  tbe  rame  cause  of  action  la  New  York;  sod 
Devlin  had  paid  the  judgment  and  taken  »n 
aadgnmetit  or  relinquishment  from  DickiiiHin 
of  any  and  all  righta  which  tbe  latter  had  id 
tbeaesuitsintheDistrictofColnmbia.  Inoiher 
woida,  Dickinson  bad  been  paid  and  sstisfitd 
before  the  decree  was  rendered  tor  bim  snd  Hil- 
ton jointly  in  these  cases. 

It  ia  submitted  thst,  imder  tbese  dicnm- 
stances,  the  action  of  Dickinson's  connsA  it 
moat  extraordinary  and  most  unwarranlsl'le. 
His  client  has  been  paid  and  satisfied ;  and  lie 
baa  nothing  further  (o  do  with  these  cases. 

Neither  as  appellsnt  nor  as  appellee,  neitber 
in  his  own  original  right  nor  as  uie  assignee  of 
Dickinson,  does  John  Devlin  assent  to  the  mo- 
tions made.  On  the  contrary,  he  desires  to  have 
tbe  appeals  beard  on  their  merits  when  they  an 
reach^  for  argument ;  and  be  protests  agwnM 
the  tctloD  of  Dickinson's  counsel  as  nnsuthop- 

Aa  to  tbe  motion  to  dismiss  Devlin's  appeal 
because  of  his  failure  to  docket  and  secure  tbe 
clerk,  the  failure  seems  to  have  been  cwned  by 
tnadvertence  and  the  supposition  that  tbe  dock- 
eting of  one  appeal  would  do  fur  bo0L  Since 
bis  attention  haa  been  called  to  tbe  matter,  be 
has  caused  his  appearance  to  be  entered,  and  bss 
given  security  to  the  clerh,  and  onlyswsitB  the 
pennissionofthecourttodockethisappealnoi'. 
As  both  appeals  can  and  should  be  heaid  to- 
--itber,  and  no  injuiy  haa  been  or  can  be  done 
anyone  bv  bia  failure  to  docket,  and  he  has 
iw  securea  the  clerk  and  entered  his  appear- 
ance it  is  leqiectfully  submitted  tbatbesbonld 
be  allowed  nuaepro  tane  to  docket  his  appeal.  , 
and  that  tbe  motion  to  dismiss  should  be  d^ied.    : 

Jfr.  OAi^ JwsdtM  Wftlte  delIveredtbeo|iD- 
loD  of  tbe  court: 

This  was  a  bill  of  interpleader  filed  by  Cbaries 
D.  Oilmore  against  Benjamin  S.  Hiltoo,  WQl 
iam  H.  Dickinson.  John  Devlin,  and  oUieTS,  tu 
determine  the  owuersblD  of  tS.SOO,  whi^  Qtl- 
moro  held  as  trustee.  'The  fund  was  paSd  Into 
court,  and  when  tbe  decree  below  waar~~' — * 
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iLcuholc.  Tbecouit,  at  Special  Tenn,  decreed 
tbe  nbole  to  BiltoD.  From  this  decree,  botb 
Dickinson  and  Devlin  appealed  to  tlie  General 
Tmn  Tliere  ibe  decree  at  Special  Tenn  woa 
nwdifled  k>  m  lodircct  tlicpBTinentof  tbefund 
to  HiltoD  asd  Dictituon  in  eousl  moieties,  and 
IS  idjodge  tbe  CMU  agaiut  Devlin  alone.  Hil- 
ko  look  an  appeal  to  this  court  from  this  de- 
cm,  "In  ao  tar  M  h  modifies  the  decree  of  the 


•fpeal  waa  docketed  here  in  due  time. 

An  tpptal  waa  alao  allowed  Devlin  at  the  time 
(te  decne  was  rendered,  but  that  appeal  has 
■mr  been  entered  in  this  court.  Theiewasnc 
■ffensBce  of  counsel  or  security  for  costs  with- 
fa  the  ttow  required  by  law. 

DickinaoD  now  moves  to  dismiss  the  appeal 
of  Hihoa,  on  the  nound  that  the  value  of  the 
■■tier  in  dispute  doe*  not  exceed  $2,500,  and 
u  docket  and  dismiss,  under  tbe  8th  Rule,  the 
qneal  <rf  DeTUn. 

Devlin  also  appear*  b;  counsel,  and  presents 
-  iBusigninenttohim  tromDlckinMnof  aUln- 
iBot  in  tbe  litigation,  which  was  executed  be- 
lan  the  decree  was  modified  at  Qeneral  Term. 
He.  therefore,  insists  tbat  Dickinson  has  no  right 
u  move  in  tbe  premisea,  and  asks  thai  the  ap- 
poiance  of  his  own  oonnsel  be  entered. 

At  the  Ian  Tenn,  in  the  case  of  Tht  i 
OA>r»*,  106  V.  8.,  461  [XXVI.,  1006],  it 
iVddcdthat  "CroBsappealsmiurt  be  prosecuted 
iitr  other  appeals.  Evei;  appellant,  to  entitle 
bimaetf  lo  w  beard  on  his  own  appeal,  must 
tppear  here  m  ao  actor  in  bis  own  ttebalf  bv 
luring  tbe  appearance  <d  counsel  entered,  and 
pving  the  aecoritj  required  by  the  rules."  In 
iku  cMe  the  appeal  had  been  docketed,  but  long 
■Aer  the  lime  when  by  law  it  iboulii  bave  been 
dcae  and,  foDowing  the  rule  announced  in 
(ifigdj  T.  Pureea.  W  U.  S  .  508  [XXV..  8«]. 
bwndiasiiaed  for  wont  of  prosecution.  Inas- 
■od  therefore,  as  we  wouldnnt  bear  tbe  cross 
•9pttl  it  it  Aould  be  entered  at  this  time,  we 
iJtBj  tbe  OMMioD  of  DevUn  to  have  tbe  appcar- 
lace  of  counsel  entered  on  that  appeal,  and  of 
<m  own  motion  dismiss  it  for  want  of  proaecu- 


against  blin  for  lem  than  |2,000,  It  was  held 
that  the  Juiisdlct ion  of  this  court  depended,  not 
on  the  amountof  tbe  Judgment,  but  on  the  mat- 
ter In  dispute  when  the  action  was  insiituted. 
Clitf  Jtutiee  EUswonb,  in  his  opinion,  said  : 
"If  the  sum  or  value,  found  by  a  verdict,  was 
considered  as  tbe  rule  to  ascertain  the  nuigni- 
tude  of  the  matter  in  dispute,  then,  whenever 
less  than  $2,000  was  found,  a  defendant  could 
have  no  relief  against  tbe  Kiost  erroneous  and 
injurious  Judgment,  though  the  plaintiff  would 
have  a  right  of  removal  and  revision  of  the 
cause,  his  demand  (which  is  alone  to  govern 
him)  being  for  more  than  J|S,0O0.  It  is  not  to 
be  presumed  that  the  Legislature  Intended  to 
give  any  party  such  an  advautaee  over  his  an- 
tagonist; and  it  oudit  to  be  avoided,  as  it  may 
be  avoided,  bytheialr  andreasonable interpre- 
tation, which  noe  been  pronounced.'*  Mr.  Jus- 
tice Iredell,  Id  a  dlsseitting  oi>idkiD,  thus  states 
tbe  argament  on  tbe  other  dde :  "  Tbe  true 
motive  for  introducing  tbe  provision,  which  Is 
under  consideration,  into  the  Judictkl  Act,  ia 
evident  When  the  L^elature  allowed  a  writ 
of  error  to  tbe  Supreme  Court,  It  was  considered 
tbat  the  court  was  held  permanently  at  the  seat 
of  the  National  Qovemment,  remote  from  many 
parts  of  tbe  Union  ;  and  that  It  would  be  in- 
convenient and  oppressive  to  bring  suitors  hith- 
er for  objects  of  small  importance.  Hence,  it 
was  provided  that  unless  the  matter  in  dis- 
pute exceeded  tbe  turn  or  value  of  $3,000,  a 
writ  of  error  should  not  be  Issued.  But  the 
matter  In  dispute  here  meant.  Is  tbe  matter  in 
dispute  on  tbe  writ  of  error.'* 

U)  Owito  V.  Woodrtne,  5  Cnincb,  18,  dedded  in 
1809,  trover  had  been  brought  In  tbe  Circuit 
Court  of  the  District  of  Columbia  for  sundry 
household  goods,  and  the  Judgment  was  in  fa- 
vor of  the  defendants.  Upon  a  writ  of  error  by 
the  plaintiff  below,  a  question  arose  as  to  the 
way  in  wbicb  tbe  value  of  the  matter  in  dis- 

C  should  be  aaoertained.  and  Olii^  Juttiee 
hall,  lnannouncingthedecislon,sald:  "If 
tbe  Judgment  below  be  for  the  plaintia,  tbat 
Judgment  ascertains  tbe  value  of  the  matter  in 


Vtdimaa  after  be  haa  parted  with  bis  Interest 
■  the  decree,  for,  If  on  looking  into  a  record 
*•  flad  we  have  no  Jurisdiction,  it  is  our  duty  to 
es^ason  our  own  motion  without  waiting  tbe 
•olaBof  the  parties.  Tbe  question  Is  then  pre- 
MMcd  whether  upon  the  face  of  this  record  It 
ipp—ra  that  the  value  of  the  matter  in  dispute, 
W  the  porpoae  of  our  Jurisdiction,  exceed* 
lUOD,  Olid  that  depends  on  whether  the  mat- 
in b  diapnie  ia  the  whole  amount  claimed  by 
Hihoa  tMDw,  or  only  tbe  difference  between 
■hM  he  haa  reoovered  and  what  he  sued  for. 
to  far  as  we  here  been  able  to  diocover,  this  pre- 
das  point  baa  nevo  before  been  passed  upon  In 


,  "e  broad  enoufdi  to  sustain  the 
jMkdhaion,  bat  these  expreasions  are  found 
«t««  tbe  beta  did  not  require  a  dedsloD  of  tbe 
fansion  now  fonnaliy  preaenled. 

In  mZsMT.  ANUri.deddedin  1796,  and  te- 
•attad  tm  *  DalL,  401,  upon  a  writ  of  error 
baa^  bj  a  defendant  bMow  from  a  Judgment 


Tbtee  yeata  aflerwaidi,  the  com  of  Wite  v. 
TKTMiikt  Oo.  was  before  tbe  court,  wbicb  is 
very  Imperfectly  reported  in  7  Cranch,  276.  On 
referring  to  the  ori^nal  record  we  find  tbat  un- 
der a  provision  of  the  cbarlei  of  tbe  turnpike 
company  (3  Stat  at  L.,  S72,  cb.  M,  oec  6) 
commisslonera  were  lo  he  appoioted  by  the 
Circuit  Courtof  tbe  Dlatrict  of  Columbia  to  de- 
cide upon  tbe  compensation  to  be  paid  the  own- 
en  of  land  for  damages  growing  out  of  tbe  ap- 
propriation of  their  t^oper^  to  tbe  use  of  tbe 
oomponv.  All  awwds  of  the  commisslonera 
were  to  be  filed  In  tbe  circuit  court,  and  unless 
set  aside  by  tbe  court  were  to  be  final  and  con- 
cludve  between  the  partiee,  and  recorded  by 
the  clerk.  Wise  &  Lvnn  presented  a  claim  to 
tbe  commisdonen  ana  were  awarded  $46.  Oit 
the  return  of  Ibe  award  to  the  court  tbev  filed 
exceptions,  and,  among  other  Ifalngs,  claimed 
that  they  should  have  been  allowed  at  least  $UVO, 
but  tbe  court  confirmed  the  award.  Tbeytben 
brought  the  case  to  this  court  by  writ  of  error, 
and  the  tun|^e  company  moved  to  dismiss 
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because  the  value  of  the  matter  In  dispute  did 
notexceed  9100,that  being  then  the  juiisdlcttoo- 
al  Umlt  OD  appeala  and  wiiis  of  error  from  the 
Circuit  Court  of  the  District  of  Columbia.  The 
dedsioaoftbecaseia  reported  aafollowi:  "It 
appearing  that  the  sum  awarded  was  011I7  $40, 
the  court,  all  the  Judges  being  preaeut,  decUed 
that  they  bad  no]uri£Uctioii,althouaA  Ibe  sum 
ri711  cUlmedbj  Wise  A  Lynn,  before  the  commia- 
aiouen  ofthe  road,  was  more  than  910O." 

In  P^flen  T.  Bobertton,  9  Wheat ,  627,  lepler- 
in  bad  been  broughtfor  tlie  recovery  of  peraou- 
•1  property  distrdned  for  t«nt.  The  defendant 
in  the  action  acknowledged  the  taking  of  the 
goods  as  charged  in  the  declaration,  but  Jnsti- 
fled  it  as  a  distress  for  the  sum  of  9561  due  for 
rent  in  anear.and  recovered  a  Judgment  agelust 
the  plaintiff  for  that  amount.  The  plainlllT 
then  brought  the  case  to  this  court  by  writ  of 
error,  and  Insisted  that  as  the  damages  laid  in 
the  declarstlou  exceeded  the  jurisdictional  iimit 
his  writ  ougiit  not  to  be  dismissed;  Imt  the  court 
said,  throu^  OM^  JuiUet  Harsbali:  "If  the 
replevin  be,aa  in  this  caae,of  proper^  distrained 
for  rent,  the  amount  for  which  the  avowry  la 
made  is  the  real  matter  in  dispute.  The  dam- 
ages are  merely  nominal.    If  the  writ  be  issued 

In  the .^ ^ 

tide  replevied  is  the  matter  iu  dispute."    The 
writ  of  error  was,  Bccordiogly,  dismissed. 

The  case  of  Gordon  v.  Ogdtn,  3  Pet,  811,  was 
decided  In  1830.  There  the  action  was  ins- 
tated for  the  violation  of  a  patent,  and  the 
amount  of  the  recovery  in  damages  was  $400 
t^  the  verdict  of  a  Jury.  The  damuffes  laid  In 
the  declamtion  were  $2,600.  The  aefendant 
brought  the  writ  of  error,  and  on  a  motion  to 
dismiss  because  the  value  of  the  matter  in  dis- 
pute was  not  enough  to  give  jurisdiction,  Chi^ 
Jaitiee  Marshall,  spenking  for  the  court  said  ; 
"  The  jurisdiction  of  Uie  court  has  been  sup- 
posed to  depend  on  the  ram  or  value  of  the  mat- 
ter in  dispute  in  tills  court,  not  on  that  which 
was  in  dispute  in  the  circuit  court  If  Ihe  writ 


y  be  still  recovered,  should  the  Judgment  for 
a  sm:il]er  sum  be  reversed;  end,  consequently, 
the  whole  (um  claimed  is  still  in  dispute.  But 
if  the  writ  of  error  be  brought  by  the  defend- 
ant in  the  orimoal  action,  the  Judgment  of  this 
court  can  only  affirm  that  of  the  circuit  court 
and,  consequently,  the  matter  in  dispute  cannot 
ejtceed  the  amount  of  the  Judgment.  Nothing 
but  that  Judgment  is  in  dispute  ixtween  the 
parlies,"  Then,  referring  to  Wilton  v.  Daniel. 
[172]  M«ra,  he  said;  "Although  that  casewasde- 
clued  by  a  divided  court,  and  although  we  think 
that,  upon  the  true  constructiou  of  the  32d  sec- 
tion of  the  judicial  Act,  the  Jurisdiction  de- 
pends upon  a  sum  in  dispute  twtween  the  par- 
ties as  the  case  stands  upon  the  writ  of  error, 
we  should  be  much  iociined  to  adhere  to  the 
decision  in  Wilton  v.  Danid,  had  not  a  contrary 
Mactice  since  prevailed.  »  •  *  The  case  of 
Wit  V.  Turnpike  Oo.,  1  Cianch,  878,  was  dis- 
missed because  the  sum  for  which  judgment 
was  rendered  in  the  circuit  court  was  not  suffi- 
cient to  give  Jurisdiction,  although  the  claim 
before  the  commissionera  of  the  road,  which 
waa  the  cause  of  action  and  the  matter  In  dis- 
pute in  the  circuit  court,  waa  sufficient  *  *  * 


do  not  levollect  Ibit  Uit 

aoflBtion  has  ever  been  made.  The  sUeot  prsc- 
oe  of  the  court  has  conformed  to  it  The  rta- 
son  of  the  limitation  la  that  the  expense  of  liii- 
gatlon  In  this  court  ought  not  to  be  iocum^ 
nniwi  thp  matter  In  dispute  exceeds  tA'o  tliou- 
sand  doUon.  Thli  naaon  applks  only  in  itw 
matter  In  dispute  betweoi  the  parties  in  ihb 
court"  The  writ  of  error  waa,  oonsequertly, 
dlamlaaed,  aU  the  Judge*  agreeing  that  Ukr 
waa  no  Jurisdiction.  TUs  case  was  followed  ii 
the  same  term  In  amith  ▼.  Bmt^.  8  Pet,4N. 

Nothing  further  of  Importaoce  connected 
with  the  particular  queatton  we  are  now  consid- 
ering appeals  in  Ihe  reported  casea  until  l&U. 
when,  la  Enapp  v.  Banki,  2  How.  ,78,  wbicli  «u 
a  writ  of  error  broiudit  by  a  defendant  igaion 
whom  a  Judgment  nad  beoi  rmilered  for  Im 
than  I3.0O0,  Mr.  Jvttiet  Buaj  said  for  Ihe  court: 
"The  distinction  constantly malntaloed  is  ihii: 
Where  the  plaintiff  auea  for  an  amount  exceed- 
' —  $2,000.  aod  tbeod  dofflnHtn  exceeds  $£,<I00, 


M 
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$2,000,  there  tiie  sum  claimed  by  the  plainliH  ii 
the  sum  in  controveny  for  which  a  writ  of  er- 
ror will  lie.  But  If  a  verdict  la  given  igaiost 
the  defendant  for  a  leas  (om  than  $3,000,  and 
Judgment  passes  against  him  accordingly,  there 
K  la  obvious  that  tnare  is,  on  the  pan  01  the  de- 
fendant, nothing  in controTciay  beyond  ibe  mm 
for  wliicli  tlic  judgment  la  given;  and,  conae- 
^ .  .  .  not  entitled  to  any  writ  of  enw.  1 
cannot  look  beyond  the  time  of  the  judg- 
■ucut  ill  order  to  ascertain  whether  a  writ  at 
error  lies  or  not" 

The  rule,  as  thus  stated  by  Mr.  JtuMat  8ton^, 
was  cited  in  Walker  v.  U.  k.  4  WalL,  IM  [71 
U.  8..  Xrm.,  S19],  and  in  MerriU  v  FWf,  11 
Wall.,  84fi  [88  U.  g.,  XXL,  SOO].  But  these 
were  coses  in  which  the  question  waa  as  to  the 
right  of  a  defendant  to  brine  up  for  review  a 
Judgment  against  himself  for  leas  than  $2,0Oa 

In  Byan  v.  Bindley,  1  Wall.,  66  [66  V.  S., 
XVII.,S59J.tiie  plaintiff  belowaued Tor  (S.OOO 
and  the  defendant  pleaded  set-off  to  the  amount 
of  $4,000.  Under  such  a  plea,  if  the  setoff  liail 
beeu  Bustnined,  the  defenoant  would  have  been 
entitled  to  a  Judgment  for  the  diffeienoe  be- 
tween the  amount  of  his  claim  and  that  eaiab- 
liahed  by  the  phictiS.  The  plaintiff  recovered 
a  Judgment  for  (5~5.8b,  aitd  the  defeoduot 
brought  a  writ  of  error,  upon  which  Jurisdic- 
tion was  austoined  because  the  defendant  sought 
to  defeat  the  Judgment  against  him  allc^attMr. 
-"■"  ■ —  '  ■■■ n  hla  own  favor  moA 


iilly|4,0O0.  Thus  the  matter  in  dispute  tn  litis 
court  exceeded  $2,000. 

In  ntret  v.  Wade,  100  D.  8. ,  444  [XIT.,  7»), 
e  action  was  replevin  for  cattle.  A,  ftH^meut 
was  rendered  In  favor  of  the  plaiotim  for  Ibe 
moat  of  the  cattle  token  on  tlw  writ,  but  agaii»; 
them  for  ft]  ,400,  Ihe  value  of  some  that  were  taken 
which  did  not  belong  to  them.  They  bnmgibt  tbe 
case  here  by  writ  of  error,  but  tbe  writ  wsa  <Ua. 
miaaed  on  the  ground  that  the  matter  in  dis- 
pute was  only  the  part  of  Ihe  cattle  for  wbkb 
Judgment  had  been  rendeied  apdust  the  plaiu- 
Iffa,  the  court  remarking  that  "  The  pMntiffa 
recovered  everything  else  which  they  doioMd. 
and  the  Judgment  against  them  li  lean  tluHi 
$6,«M.- 
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Id  Zamar  t.  JKmu.  1H  U.  S.,  465  [ZXVI., 
1T^,  wben  (be  appeal  was  taken  bf  a  defendant 
h»  a  decree  agauut  him  for  lest  than  90.000, 
K  WH  held  that  tf  the  ul^ff  or  oounterdahn 
nM  on  would  ool;  have  the  eff^  of  reducing 
tbetamoDt  of  Ibe  reooTerr,  withont  entltllDg 
Ike  defendant  to  a  decree  in  nie  own  favor,  there 
wMDojnrfedlclioD. 

We  ondeiatBOd  that  WU»m  t.  DanUi.  la  oTer- 
raledbf  GorriMT.  Ogdm,  in  which  Ohi^J^u- 
(wHinball  atateatbe  oi^on  of  the  court  to 
la  tte  "  Hie  Inriidictioti  of  the  court  depeads 
Bpn  Uw  ■mn  m  diepnte  between  the  pames  as 
tke  cue  ■Mad*  upon  Ibe  writ  of  error,"  and 
Otl  miim  V.  Danid  waa  not  followed  because 
■  It 


_.ji  it  ii  ihowD  that  the  nun  de- 

■toded  ia  not  the  reel  matter  in  dispute,  the  sum 
Aown,  and  Dot  tb«  mm  demanded,  will  prevail. 
Im  t.  Wotem,  1  WaU..  837168  D.  8..  XTO., 
m-  &JUafc«rv.  In*.  a>.,98U.  B.,341  [XXin., 
mv.groMT.  BtaruAard.WrU.  a,G66[XXIV., 
110*1;  naffiBanv.  Jfal.B*. 100  U.8.,6rXXV., 
Wj:  BmUing  Ama.  v./ru.  Auo  .IQ&U'.S.,  131 
{UVL,40].  UnderthlaruleithualwaTabeen 
•mmed,  aioce  Cboi*  v.  IFipodnnD,  mm-a,  that 
vbeti  adefend'iDt  brought  a  case  here,  the  ludg- 
not  or  decree  againstnim  governed  our  juna- 
dktloa,  onleaa  he  bad  aslcea  affirmative  relief, 
«Ud  waa  denied;  and  thla  because  as  to  him 

eaUetioD  depended  on  (he  matter  in  dispute 
L  A«  the  oHginal  demand  againat  him  was 
I(r  more  than  oar  Jurladictional  limit,  and  the 
wawerr  for  leaa,  the  record  shows  that  be  waa 
ncosaf  ol  betow  at  to  a  part  of  bis  defense,  and 
thai  U*  object  in  brinKlnK  the  case  here  was  not 
ft  tenn  wliat  he  had  already  eot,  but  to  get 
■oe.  Aa  to  him,  therefore,  tne  established 
mi  ts  that,  unless  the  additional  amount  asked 
fcr  ta  aa  much  as  our  Jurisdiction  requires,  we 
(uDot  nrlew  the  case. 

We  aie  unable  to  see  any  difference  In  princl- 
Tk  twiween  the  positloD  dE  a  plalntifl  and  that 
ef  a  defcDdaDt  aa  to  such  a  case.  The  plalntifl 
Mcs  for  aa  much  as,  or  mote  than,  the  sum  re- 
9nred  to  give  us  Jurisdiction,  and  recoverslesa. 
m  doca  not,  any  more  than  a  defendant  bring 


no  doubt  it  was  the  Intention  of  the  court  to 
adopt  as  on  entirety  the  podtion  of  Mr.  Jutfiee 
Iieaell  In  his  dissenting  opinion  and  to  putboth 
sides  upon  an  equal  footing.  Certaloljilcould 
not  have  been  intended  to  give  a  plaintif!  auj 
advantage  over  a  defendant,  when  there  Is  noth- 
ing In  the  law  to  show  an;  such  mperioritj  in 
pomtton. 

Under  this  role,  we  have  furlsdlcdon  of  a 
writ  of  erroror  appeal  bj  a  pl^Dtlff  below  when 
be  sues  for  as  much  as  or  more  than  our  jurisdic- 
tion requires  and  recovers  nothing,  or  recovers 
only  a  sum  which,  being  deducted  from  the 
amount  or  value  sued  for,  leaves  a  sum  equal  to 
or  more  than  our  jurisdictional  limit,  for  which 
he  failed  to  get  a  Judgmentor  decree.  And  we 
have  Jurisdiction  of  a  writ  of  error  or  appeal  by 
a  ddendant  when  the  recovery  against  him  is 
aa  much  in  amount  or  value  aa  is  required  to 
brings  caae  here,  and  when,  having  pleaded  a 
aet-oS  or  counter  claim  tor  enough  to  give  us 
Jurisdiction,  he  is  defeated  upon  nla  plea  alto- 
gether, or  recovers  only  an  amount  or  value 
whlch.belngdeductodfrom  bis  claim  as  pleaded, 
leaves  enough  to  give  us  jurisdiction,  wnlchhas 
not  been  allowed.  In  this  connection,  it  is  to 
be  remarked  that  the  "  amount  as  stated  in  the 
body  of  the  declaration,  and  not  merely  the 
damogesalleged,  or  the  prayer  for  judgment,  at 
its  GOQCluaion,  miut  be  considered  in  determin- 
ing whether  this  court  can  take  Jurisdiction." 
Xm  v.  Waium,  and  the  other  cases  cited  in  con- 
nection therewith,  tapra.  The  same  is  true  of  ,__^, 
tbe  counterclaim  or  setofL    It  is  the  actual     [''BJ 


parent  we  nave  no  Jurisdiction,  The  origtoal 
matter  in  dispute  was  $3,000.  On  appealefrom 
the  Supreme  Court  of  the  District  of  Columbia 
we  have  jurisdiction  only  wbcu  the  matter  in 
dispute  exceeds  t3,500.  Hilton  recovered  be- 
low one  half  of  the  ^,000.  It  follows  that  as 
to  him  the  matter  In  dispute  In  thla  court  is  only 
tljMO. 

Ths  appeal  0/ SttUm  U  di*mi*»ed  for  vaiU  ej 
JurMieiion,  and  l/iat  of  Devlin  for  waut<if  prat' 

Junes  H.  HcKenner,  Clerk,  Bup.  Oourt,  U.  & 


tM 


aae  here  U>  secure  what  he  baa  already  got, 
'KMmoie.  If  wetakeacaseforhimwnen 
addWonal  amount  he  aaka  to  rpcovcr  is  less 


a  wc  cao  eonslder,  be  baa  an  advaotase  over 
kb  aaCamilst,  such  as.  In  the  language  of  OMtf 
JtMrt  Ellsworth,  eupra,  "  It  is  not  to  be  pre- 
naed  It  waa  thetaitention  of  the  Legislature  to 
five  ~  Socfa  a  remit  ought  to  be  avoided,  and 
kmrjbe.  by  holding,  aa  we  do,  that,  as  to  both 
rnrtic%  tba  matter  tn  dispute,  on  which  out  1u- 
rts^etaow  depends,  is  tbe  matter  in  dispute  "oe- 
t>«a*  dM  parties  as  the  caae  stands  upon  the 
*Tit  at  OTor,'  or  appeal,  that  Is  to  say,  as  it 
Nsada  Is  this  court.  That  was  the  question  In 
riiwa  T.  Dcnid,  when  it  ww  held  that,  Ic 
sfald  giTiag  one  party  an  adrantage  over  an- 
•Oer,  u  waa  neceasary  to  make  Jurisdiction  d> 
B  the  matter  in  dispute  when  the  action 
mad."  WluD,thererore,thatcasewas 
1  Eb  O^rOm  v.  Ogden,  and  it  was  held, 
M  Id  ft  detaidant.  that  hb  ri^ts  depended  on 
fhr  matMtx  fa  diapuie  in  this  conti,  wa  entertain 

tmv.s. 


PAT,PTT  L.  BHAIKWALD,  Receiver,  etc., 
Ain>  HBRMAK  SHAINWALD,  Assignee, 
etc..  Interveners ;  J.  JL  WBIGHT.  ISAAC 
HOFFMAN  AND  B.  HOFFMAN,  Com- 
posing the  Firm  of  HorruAN  Bbothbks,  bt 


ISAAC  J.  LEWIS. 
ISBe  8.  CL.  Bsporter^  ed.,  US-ltU 
<ftafi>m    mat  (o  tettU  partnerihip. 

{tbe  attain  of  a 
tbe  panuetstdp 


Kora.— Jtomonil  of 


tmMp.  aea,iioUto&emovBlCaMa,tU)0.a.,XXV, 
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k  denied,  and  tbe  title  of  an  depends 

the  olaim  qI  one  to  be  a  partner,  iTh<„ 

olUiemof  a  State  OD  nnedde  ol  a  ault,  and  dtiEena 

morable  under  ttio  M  clause  of  itie  Ed  seotloD  of  tlie 
Act  of  Marcb,  1B7E. 
t.  A  (ult,broughtloclaMuptlieBiratnDt  aual- 

. — ^ . 1.. v — .!.-  —iiD  dispute  to  about 

),  and  tberc  ' 


t  Uhttu)  Statks. 


Oct.  Tnui, 


teeed  peitner^ip,  where  tbe 

tlieenrteooe  01  tbepartnen-.,, 

oontroranywhtob  can  be  seBantednom  that  about 
tbe  partDerahlp  ttnd  fully  deternilned  bj  Itself,  la 


notMveiatdeao  It « 


[No.  976.] 

Motion  to  aJmrnea  tuhmitled  iVbe.  t7,  1881. 
Oranted  Dee.  t,  lS8t.  Submitted  Mar.  IS, 
1883.    IkeidedMar.  SB.  1883. 

APPEAL  rrom  the  Circtiit  Court  of  tbe  United 
States  for  the  Distilct  of  Nevada. 
The  history  and  facis  of  Uie  caae  auffldently 
appear  in  the  opinion  of  the  court- 

Mfiun.    T.  X-   Crittenden     Ad   F.    H. 
■aokeTt  for  appellantg. 
Mr.  Albert  Back,  for  Bprellee, 


Biiit  removed  from  B  state  court  of 
ThefacU  are  these: 

Isaac  J.  Lewin,  a  citizen  of  Nevaaa,  th«  ap- 
pellee, on  tbe  iriih  of  Januat^,1881,  beranthe 
|iuitH!:rainst  Harris  Lewla,  a  citi7«n  of  California. 
torlhedlMolutionof  an  alleged  partnership  be- 
tween them,  and  a  setJement  of  the  partnership 
affairs.  To  tLis  auit  be  made  Abraham  Cole- 
man, a  creditor  of  the  flrm  and  a  citizen  of  Cali- 
foniia,  J,  A.  Wright,  HofCrnon  Brolhera,  Joseph 
Huber,  Charles  ^dler,  A.  &  M.  Sower,  K  Ho- 
ran,  J.  D,  Pringle,  Charles  Polkinghorn,  B.  C. 
Thomas,  and  James  Breotian,  citizens  of  Ne- 
vada, defendanis.  Jointly  with  Harris  I«vi9. 
According  to  tbe  averments  in  the  hilt,  Harris 
Lewis,  oneof  the  partners,  bod  become  involved 
inlmaiDcsscomplfcationsaf  hisown.onda  laree 
^dgment  had  been  taken  iwainst  him  in  t£e 
District  Court  of  th"  United  Suies  for  the  Dis- 
trict of  California  in  favor  of  Herman  Sbain. 
nald,  assignee  In  liankniptcy  of  Scboen£eld, 
Cohn  &  Co.  A  suit  was  begun  on  tliis  judg- 
ment in  tbe  EHstrlct  Court  of  the  Uoited  States 
riicai  for  tbe  District  of  Nevada,  and  Ralph  L.  SIuud- 
[16BJ  wald  was,  by  an  nportt  order,  wilhctit  notice, 
appointed  Receiver  of  the  estate  of  Harris  Lewis 
in  Nevada.  Ttie  Receiver  at  once  took  posses- 
sion of  the  property  of  the  partnership,  whcre- 
npon  a  motion  was  made  to  vacate  bis  appoint- 
ment, which  was  granted.  Notwlthstaiiding 
thb,  Sbainwald  retained  possession  and  was 
selling  the  Interest  of  Harris  I^wis  in  the  prop- 
erty, and  on  such  soles  deltvering  the  possession 
to  tlie  purchaseTB.  All  the  de^ndants  named, 
exceot  Harris  Lewis  and  Ootetnan,  are  ^ther 
puruiaaen  of  the  property,  or  In  possession  as 
tbe  agents  of  the  Bbatnwalda. 

On  tbe  filing  of  this  bill,  a  receiver  of  the 
property  otthelrm  was  appointed  and  qualified. 
All  tbe  defendants,  except  Harris  IiCwis  and 
Coleman,  answered  the  bill  on  the  17th  of  Jan- 
uanr,  denying  the  existence  of  the  partnership 
end  claiming  that  the  property  in  dispute  was 
tbe  individual  property  of  Harris  Lewis.  On 
the  same  day,  Herman  Shalnwald  and  Ralph 
L.  Shalnwald  flleda  petition  of  intarvendontn 
which  tber  Mlced  to  bo  admitted  ■■  defendants. 


Id  this  petition  they  averred  that  Rali^  LSbiio. 
wald  had  been  appointed  receiver  of  the  prop- 
erty of  Harris  Lewis  by  (be  district  court  In 
the  District  of  Califomik,  and  that  he  took  pos- 
session undertbat  appointment  It  was  tbo 
slated  that  in  the  suit  begun  In  the  duuid 
court  forthcDistrictof  Nevada, an  attachmoit 
was  Issued  under  which  the  property  was 
seized  by  B.  C.  Thomas,  tbe  sherllT,  who  -wv 
in  posaeatrlon  tmder  that  authority.  It  also  ip- 
peared  that,  in  obedioice  to  an  oriler  of  the  Dii- 
trict  Judge  in  California,  Harris  Lewis  bad  exe- 
cuted a  formal  assignment  of  all  his  {Mopetlj 
to  tbe  receiver  impoiated  there. 

On  the  96th  of  January,  Raloh  L.  Shahiwill 
was,  by  order  of  the  court,  aamltted  as  a  de- 
fendant In  the  aoit  and  tbe  pleadings  smoidad 
accordingly.  Before  this  time  a  petition  for  tbe 
removal  of  the  cause  to  the  Circuit  Court  <rf  ths 
United  States  for  tbe  District  of  Nevada  bad 
been  filed  by  Herman  Bhainwald  and  Ralph  L 
Sh^nwald,  in  which  it  Is  stated  "  That  tbe  rvl 
parties  in  interest  In  Uiis  action  are  I.  J.  Lewis, 
of  tbe  County  of  Lander,  State  of  Nevada. » 
pMntifr,  and  Ralph  L.  Shainwald,  Beceivrr:' 
that  the  defendant,  Pringle,  is  the  agent  ol 
Sbainwald,  tbe  Receiver,  and  In  poese8si<Mk  tor 
him ;  that  Ralph  L.  Sbainwald  aitd  Henusn  I' 
Shalnwald  are  citizens  of  California;  that  the 
defendants,  Wright,  Coleman,  Hoffman,  Hnbet, 
Sadler,  Sower,  Uogan,  PoUdnghom,  Tbtmia, 
Pringle  and  Brennan,  are  nominal  defendants, 
and  have  no  interest  In  the  suit;  that  the  goodi 
for  which  tbey  wore  sued  were  sold  to  thwn  by 
Ralph  L.  Sbainwald,  as  receiver;  and  "Thsl 
the  controvert  In  said  action  between  said 
plalntUF  and  said  B.  C.  Thomas,  holdiD|Ihe 
possession  of  said  property  by  virtue  of  Hid  tt- 
tadunentln  favorof  raid  assignee,  and  tbecon- 
troversy  in  said  action  between  aald  plaintift 
and  said  J.  D.  Pringle,  holding  tbe  poaeeBsion 
of  said  property  as  agent  of  saidReceiver,  Ralph 
L  SliaiDwald  and  bv  virtue  of  his  appolntmtnt 
as  Ke««lver,  is  wholly  Ijetween  citizens  of  dif- 
ferent Btstes  and  which  can  be  f  ullv  detennincd 
as  between  them,  and  that  said  Ralph  L  Shaio- 
wald  and  said  asdsnee,  Herman  Sbainwald,  aie 
actualiylntereatea  in  said  controversy,"  Upon 


Herman  Shainwald,  ordered  a  removal, 
but  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nevada,  when  the  record  was 
filed  there,  remanded  the  cause.  From  an  order 
to  that  effect  this  appeal  was  taken. 

We  entertain  no  doubt  of  the  propric^  of  the 
order  remanding  the  suit,  brougnt,  as  it  was,  lo 
close  up  tbe  affairs  of  the  partnership  between 
Isaac  J.  Lewis  and  Harris  Lewis.  AJl  the  de- 
fendants, except  Harris  Lewis  and  Ct^emsn. 
who  have  not  answered,  denv  tbe  erisiaioe  of 
the  partnership.  Upon  one  si^  of  that  issue,  as 
now  made  up,to  Isaac  J.  Lewis,acitiMn  of  Neva- 
da, and  on  the  other  Ralph  L  Shainwald,  a  citi- 
zen of  California,  and  all  the  other  answering  | 
defendants  citizens  of  Nevada.  If  Thomas,  the 
sheriff,  and  Pringle,  tlie  agent,  are  nominal  par- 
ties, the  other  d^cndants  are  not  If  Shainwald 


way.  It  not  to  tbe  same  extent  tukt  he  is.  Tbey  | 

get  theli  title  from  him,  and  if  be  holds  the  I 

proper^  undei  the  assignment  from  Harrial 
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lowb,  lubject  to  the  clainu  of  Isaac  J.  Lewis 
Ml  putaer,  Bud  the  p«rUiersbip  crediton,  bo 
do  tbej.  It  U  of  DO  Importance  that  Sbainwald 
bn  more  in  amoimt  at  atske  than  tho;.  The 
tiik  of  bD  depends  on  defealiog  tbe  claim  of 
T  ImkJ.  LewfaaaapBrtner.  Tothat  exteDttbdr 
'  ialenMs  are  Identical  wim  those  of  Sbainwald. 
IfiberewaaDoparttienbip.tlieyBllgDtree.  and 
MCli  keepe  the  property  be  has  got.  If  there 
wM,  the  iuierertB  of  theae  pardea  may  become 
uttnoistJc.  Beaidea,  on  the  queition  of  part- 
aouiip,  Harris  Lewis,  a  citizen  of  California, 
li  I  neecaBary  party.  If  he  inslsla  on  the  part- 
aenhip,  as  he  certiUnly  may,  then,  in  snanglnK 
(be  pMtiea  on  that  question,  there  will  be  cltt 
saw  of  Nevada  and  California  on  one  aide,  and 
dtiims  of  the  same  SUtes  on  the  other,  dearly, 
BDder  these  drcumstancea,  the  suit  was  not  re- 
BOTsble  under  the  1st  clause  of  the  Sd  section 
df  the  Act  of  H&rch  8, 16TG,  ch.  187  [IB  Stat  at 
L.  4701. 

Kdtaer  was  there  any  aepaiable  contrtrverry 
it  the  suit  aoch  as  would  entitle  any  of  the  par- 
ties  to  a  remoTtl  under  the  2d  clause.  As  has 
aliwdy  been  said,  the  suit  was  brou^t  to  doee 
«p  tile  affairs  of  an  alleged  partnership.  The 
Bsia  diqmte  is  about  the  ezlstence  of  Ihepart- 
wrsliip.  All  the  other  questions  in  the  case  are 
dependant  on  that.  If  the  partnership  is  estab- 
Uued,  the  rights  of  the  defendants  are  to  be  set- 
tled io  one  way;  if  not,  in  another.  There  Is 
■o  eoDtroreny  in  the  case  now  which  can  be 
■etaraied  from  that  about  the  partnership,  and 


OMd-Ut  D.  &,  m 


WILUAH  LDDLOFF  avb  CHARLES 
LCDLOFF,  Trading  as  Ltmixirr  Bbotb- 
n%  Plf*.  in  Err.. 

UNITED  STATES. 

0u»a.  C  Beportar^  ed.,  17«-ULt 


T«s4  atetnus,  aaeocdliiitto  Pom  ant.  set  forth  "the 
Moa  f^l"^'~»  tbestoreln  Uw  rear,  on  Che  fltst 
•boi"  oC  eottalii  prsmlses,  as  the  place  wbaie  bis 
■ssefiliiis  iissrulisisiiliiiliiii  hiiiiilsi  irii  ini. 
^M«  IB  Mereh,  UTMv  tba  OommlMioiier  of  Iiiter> 
■allensiie,  required  that  a  oisar  tsctoir  aliould 
M  M  laaet  an  entlie  nram,  aapualad  bj  walla  and 
MTdbooa  troMallotberpaitsot  the  butldlns.and 
oMtbe  (MCUMT  dMlnuled  Id  Form  SIX  abauld  not 
tmr  autot  ltMnsad,'*«*«alhouKt> 


the  troat  part.  In  quaotJtM*  less  thao  !8,  from 
damped  boia,  which  were  duir  branded.  nuiTkeil 
■nd  stomped,  ciKon  whiub  be  hud  made  la  the  rear 
part,  OD  which  dtran  the  tax  hmt  beeo  paid.  For 
doing  so,  as  a  vlolatloD  of  section  3400,  In  removing 
dgars  made  br  him  without  the  iiroper  Aampa  de- 


DoUnsthe  U 


m  quantltr  ol  olgaiB,U 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  ol  Maryland. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court, 
Mr.  John  V,  Xi.  niidl»r.  for  plaintiffs  in 


Mr  Jvtit*  Blatohfitrd  d 
Ion  of  the  court: 

This  is  an  Information  filed  by  the  United 
States  In  the  District  Court  for  the  District  of 
Marrland,  against  a  quantity  of  domestic  cimirs, 
(0  ODtain  their  condemnation,  as  forfeited  to 
the  United  States.  The  information  alleges,  as 
a  cause  of  f  oif  eiture,  that  the  dgara  were  found 
In  the  possession  of  two  persons  by  the  name  of 
Ludloff,  doing  business  as  LudlotF  Brothers, 
who  liad  msDufactiired  them  and  who  had  un- 
lawfully removed  certain  cigars,  by  them  man- 
ufactured at  their  manufactory  In  the  City  of 
Baltimore,  without  the  proper  stamps  denoting 
the  tax  thereon,  oontrarr  to  section  8400  of  the 
Revised  SUtutes.  Ludloff  Brothers  put  in  a 
claim  and  plea,  denying  forfeiture,  and  the  is- 
—  was  tried  before  a  yay,  who  found  a  ver- 


dict for  the  United  States.  Thereupon  a  iudg 
ment  of  condemnation  of  the  cirara  seizea  was 
rendered,  which  was  affirmed  oy  the  circuit 


t,  and  Is  now  brought  here  for  review  by  a 
writ  of  error  taken  by  toe  cldmants.  [178] 

The  materia)  fiscts  of  the  case,  as  they  appear 
1^  the  bill  of  exceptions,  are  these:  prior  to  the 
seiznie  of  the  clgaia,  and  before  luv  1, 1876, 
the  claimants  carried  on  the  manuiacbire  of 


Fayette  Street,  in  Uie  (avj  of  Baltfanore,  and  at 
the  same  tinM  and  place  were  also  engaged  in 
doing  the  business  of  dealers  in  tobacco,  that  is 
to  say,  selling  Imported  and  domestic  dgaia, 
partly  manufaciund  t^  themselves,  and  partly 
purchased  from  others,  and  also  selllnffpipes, 
smoking  material,  clicwli)gtobacco,snuS!etG., 
etc. , they  having  lirst  paidio  the  United  States 
the  speoal  lax  as  dealers  in  tobacco,  and  alaothe 
qwcul  lax  as  manufacturers  of  dgais.    In  the 
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GoutM  ot  said  biuinen  tbey  sold  to  tbeir  cna- 
toroera  dgHra  h>  ntaoufftctiued  b;  them  in  Uie 
rexT  part  of  «aid  room,  In  qiuotitles  lew  Uun 
twenty-five,  but  out  of  stamped  boxes,  which 
boxes  were  duly  branded,  marked  and  stamped, 
and  tben  deposited  in  a  show-case  before  said 
sale  was  made.  No  cigim  were  sold  by  them 
upon  which  the  tax  baa  not  been  paid. 

On  the  31st  of  March,  1870,  the  Commission- 
er of  Internal  Revenue  had  issued  a  circular 
(No.l8l)intUefoUowingtermB;  "The portions 
of  the  law  reeulatlog  the  manufacture  and  sale 
ofcigars,  withouldeclftrioginspeciflclangiiBge 
that  the  two  kinds  of  baMoeas.  to  wit:  manu- 
facturing'dears  and  selling  manufaclnred  to- 
bacco a^^;ers  at  reUll,  shall  not  be  carried 
on  In  the  same  place  at  tbe  same  time,  impose 
■och  restrictions,  make  such  requirements,  and 
declare  such  forfeitures  and  penalties,  as  ren- 
dm  it  impractlc&ble  for  these  two  kinds  of  busi- 
ness to  be  carried  on  together,  as  shove  stated. 
See  sections  S837,  8S02  and  8397  of  the  Revised 
Statutesof  tbe  Unll«d  Btatcs;  also,  Bpecial  8S, 
revised,  andFormSSl.  UuderaalenieDtacon- 
struction  of  these  several  sections  of  the  law  as 
their  Iftuguam  ud  the  purpose  for  which  thej 
were  enacted,  to  wit:  Uie  protection  of  tbe  rev- 
enue, wilt  admit,  It  is  held  that  a  cigar  factory, 
or  «  place  where  cigars  cau  be  made  for  sale. 
must  be  at  least  an  entire  room,  separated  by 
LB  from  all  other  [mr*^  of  the 


section  82,  u  modified  by  secUon  1,  Act  of 

l>ecember  U,  1872  [17  StaL  at  L.,  401];  nc- 

don  8887,  R.  B. 

Ludloff  Bros. ,  of  Baltitnore,  in  tbe  Atii  dtrii- 
Ion  of  the  8d  district  of  the  Stale  i>f  Haiylsod, 
at  No.  60  W.  Fayette  Street,  propose  to  rnsnn-  i 
facture  cignrs;  and  so  much  Of  the  building  et 
parts  of  tbe  building,  stories,  apartments,  rcon 
or  rooms,  as  is  hereinafter  described.  Is  to  be 
used  exclusively  and  solely  for  manufacturing 
cigars,  and  Is  to  be  known  as  my  maoufsctoiy, 
or  place  where  cigars  are  made,  to  wit,  la  lbs 
room  adjolniog  the  store  in  the  rear,  oa  the  fint 
Soor  of  premises  No.  60  Westntyette  Street 

There  are  employed  in  the  premises  above 
described,  or  I  propose  to  employ,  Ave  peisoni 
In  making  cigars;  which  cigars  are  manufact- 
ured for  or  to  be  sold  and  delivered  to , 

residing  atNo.  —  in  the ,  and  byoccapa- 

(Signed)  Ludloff  Bros, 

I,  Wilhnm  Ludloff,  do  swear  thnt  the  sbote 

'    ' )  tbe  tiest  of  my  knowledge  and  l>clief,s  true 


of  tl 


^plac 


[17S]  walls  and  partitior 
buildlag,  and  that 
ufacture  designated  and  describea  in  form  86^ 
cannot  bo  used,  nor  can  any  portion  tltereof, 
even  though  marked  off  or  separated  from  the 
remainder  by  a  railing,  counter,  bench,  sere 
or  ourtaiD,  be  used,  as  a  store  where  the  man 
facturer  can  sdl  his  dnra  otherwise  than  __ 
legal  Iwxes,  properly  oranded,  labeled  nnd 
stamped.  When  a  agar  manufacturer  lins  a 
store  la  a  room  adjoining  Ills  factory,  a  door 
and  windows  may  be  allowed  between  the  fac- 
tory and  store;  uid,  it  necessary  for  light  or 
ventilaUon,  the  upper  portion  en  the  potion 
between  the  factoiy  ana  store  may  be  of  glass 
or  wire  cloth,  CoUectors  and  all  other  revenue 
officers  are  en^ined  to  see  that  these  Instruc- 
tioDs  are  Hilctly  ratorced  on  and  after  May  1, 
1878." 

Tills  order  was  disregarded  by  the  claimaDts, 
because,  in  June,  1878,  the  ssid  district  court 
lutd  dedded  that  the  budness  of  manufacturing 
and  selling  dgars  at  retail,  by  the  same  person, 
at  the  place  of  manufacture,  as  well  as  selling 


when  seized,  in  bozea  not  stamped,  in  the  rear 
part  of  the  room  before  described.  Such  rear 
part  had  been  desUnaled  as  the  factory  or  place 
of  manufacture  where  tbe  dalmants  proposed 
to  cany  on  their  budoess,  in  manner  and  form 
as  prtscrit>ed  by  the  Commissioi 
Beveoue.  aa  fouows: 


'•raei. 

Bs  Intel 


United  States  Intenial  Revenue, 
Cigst  tbnufacturers'  Ststement. 
To  be  reiKlered  to  the  collector  or  deputy  col- 
lector In  duplicate,  without  previous  demand 
therefor,  by  every  manufacturer  of  cigars  be- 
fore Gommendtur  or  continuing  business. 
Act  of  July  aoTieaS  [is  Stat.  at  L.,  160], 


ber,  and  the  exact  premises  wbcre  the  bnsines 
of  mauufacturing  cigars  is,  or  Is  lo  be,  carried 
on  by  Ludltiff  Bros.,  and  all  the  other  mstta 
stated  herein  is  true  and  correct. 

(Signed)  William  LndloS. 

~  Bwom  before  mc  ilifs2Stli  dajof  Msy.  1878. 

(Signed)  R.  O.  King,  Ztej,*iy  OWrtor. 
Note.— The  blank  space  In  this  fonn  sfter 
tbe  words  "to  wit"  Is  to  be  filled  wliha precise 
and  Bccutaie  description  of  (he- premises.  If 
tlie  manutaclnry  comprises  aovlbmg  less  tiian 
the  entire  building,  tben  the  description  must 
specify  what  iKirtion  ot  tbe  building,  whether 
tlie  first,  second,  or  third  story  of  tiic  same,  and 
what  room  or  rooms  thcrcla.  Thessmc  prem- 
ises or  room  cannot  be  used  forcarrviiignnlbe 
business  of  a  cignr  manufacturer  and  a  deels  in 
cigars.  In  nnv  building,  room  or  apartment  (d 
any  building  ae»i;.-nak'<l  in  this  statement  as  the 
manufactory  or  pliiccof  maiiufncture,noc^aia 
can  be  sold  except  sucb  as  arc  there  mannnct- 
ured,  and  are  in  original  and  full  packages." 

At  tbe  time  of  saldsdzure,  the  wire  p^tloa 
having  been  previously  removed  by  tlie  claim- 
ants, there  was  DO  division  or  sepamtion  between 
the  said  rear  part  of  the  room,  designated  a*  the 
factory  as  aforesaid,  and  the  front  part  ol  tfae 
room,  when,  the  business  of  selling  dgBis,etc, 
was  carried  on  by  tlie  claiuiaats,except  awoodoi 
counter  extending  part  of  the  wav  aooss  the 
room,  and  from  three  to  three  and  a  baU  feet 
hlEh,  upon  which  said  wire paitof  the  paHitko 
had  rested. 

The  court  instructed  the  Jury  that  it,  at  the 
time  of  the  seizure,  the  cigars  were  found  In  the 
possession  of  the  claimants,  and  they  werecar- 
rying  on  the  business  of  manufacturing  dg«i» 
and  selling  the  same  by  retail,  such  retail  aaJem 
being  in  quantity  lew  than  tiren^-flve  and  isoit 
sold  in  stamped  Doxes.  and  that  Midmanutact- 
nre  and  said  retail  sale*  were  cairied  o«  In  a 
wm,  in  which  there  was  no  aeparatioB  except 
wooden  bar  about  three  feet  high,  exiendinr 
partly  across  the  said  room,  tbe  Jnry  sbould  find 
for  the  United  States,  althou^  th^  mi^  find 
that  the  claimants  made  dgars  only  bdund  aaid 
wooden  bar  andsold  at  retail  out  of  stamped 
boxes.  The  court  also  instructed  the  juty  ffaat 
nich  relail  selling,  under  inch  drcumnaoe^ 


lamuan  t.  Vmmo  Statu. 
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iDpcnou  who  look  the  cigw  bwbt,  conttl- 
uiieda  mnoTftl  fay  thoclftimnDUofcIgan from 
ibdr  muitifftctoiy,  without  tbe  proper  Btarnps 
ui  ttw  boxe*  deoottng  tho  taji  tfaci-con.  The 
coon  refoMd  lo  instruct  the  Jiuy  lluit  tbo  bus)- 
MM  (rf  muiafBctuTiiig  dgare  and  aeUlDg  tbe 
Muc  in  lev  quautltiw  than  by  the  box,  at  the 
phce  of  mmnafBctUTe,  i«  not  prohiUted  t^  law, 
Dmided  tbe  nunufacturei  naa  a  liceiiM  as  & 


md  RfoMl  were  excepted  to  by  the  claltnanU. 
Thecnbetaaoe  of  tbe  inatnicaon  of  the  cotirt 
TM,  tbat  If  tbeclalmaDUhadsolddgarsmanu- 
Iictiifed  t^  tlmiaelvea  In  muntitira  less  than 
Mcs^^Te.and  not  in  boxea  duly  itamped, from 
ibe  ihow-case  in  tbe  pArt  of  tbe  room  in  front 
of  Um  bar,  tbey  bad  iDCurred  the  forfeiture  in 
(TDMiim,  althoiigli  (be  dgars  vere  made  by 
iWm  In  the  rear  put  of  tbe  same  room  bebioa 
tte  bar,  and  woe  wM  U  retail  out  of  stamped 
UoEi.  It  It  to  be  undenlood,  from  (he  bill  of 
nixMkna,  In  connection  with  tbe  tnstructiaiu 
ud  tbe  Tcrdlct,  that  tbe  claimants,  after  having 
kad  ibe  rear  pwt  at  tlie  loom,  namely:  the  part 
Mgnated  in  tbdr  "■tatement"  aa  their  manu- 
ttOoiT.  s^MTftted  from  the  front  part  or  Ron 
pMcJ  the  same  room  by  a  wirepartitioD,soas 
ID  NihMaiitially  make  two  rooms,  and  U>  make 
Q«bctory  aneDtireroomaodawparateroom, 
b  KcotdaDpe  with  the  instructions  of  said  cir 
<nlsr,  bad,  at  tbe  time  of  tbe  «iles  at  retail  com- 
pimd  of  aa  a  gioimd  of  forfeiture,  removed 
tie  «fre  paititirai,  ao  tbat  tbe  facioiy  was  not 


ka  carried  on  In  the 


a  a  sepaiale  room  in  tbe  sense  of  said  circu- 
■r,  bu  tbe  manufactuilng  w 

mm»  nmm  in  wblcb  tbe  uiow-caae     

•Ucb  tbe  aaka  at  retail  took  place.  Tbia 
Uag  ao.  we  anof  opinion  tbat  the  Inttmctiong 
■tre  ocnect;  tbat  tbe  teqnirementa  of  tbe  dt^ 
cakr  ware  within  tbe  power  of  Uie  Commiseion- 
V  to  pracrfbe,  and  not  repugnant  to  any  statu- 
■cty  ptoririona;  that  the  tetUJ  Balca  In  question 
*vc  In  Tiolation  of  law;  and  that  the  forfeiture 
Mfaind  was  incurred. 

Tla  fhtinf"'^  contend  that  section  8286  of 
iW  Brrised  Btatalea  provides  that  whenever 
Dcn  than  one  of  tbepnmiiu  or  occupations 
iloctBafter  described  are  carried  on  in  tbe  same 
;Wc  by  llw  same  person  at  the  same  time. 


fwdCorttcfa  aooordlnc 

tiaefOwd;  tfaal.by  enbdlTision  8of  section  8244, 
>  dcalo- b  toUuoo  payaaspeclallazof  $S,  and 
-n  irB— nnfsrtnrnilintnrrn,  snoftaDd dgars; 
ed,  by  BobdlTlrioa  10  of  the  same  section,  a 
xnobcbirar  of  dean  pays  a  spedal  tax  of  |10; 
tui  tbe  cUmanu  bad  paid  both  of  these  special 
'••jih:  thai  snbdiviaion  8  of  KClioB  8344  provides 
'^aa  no  nanafactarer  of  tobacco,  snofl  or  dgars 
rtaB  be  rsquired  to  pay  a  apedal  lax  as  dealer 
s,  ■aiifa«  I I  tobacco  and  dgaia  for  iruding 

^  "^^  rmM)"'**  »t  IhjjplTwnf  mnnnfm-tiiM. 

tta  Mctfoe  8892.  forbidding  the  sale  of  dors  in 
B?  sthsT  form  Ibao  Id  new  bona  coatalung  at 
•aN  tw^sty-^re  dgan.prOTldes  (bat  nothing  In 
Cat  McdoB  thalllM  ccHtstmed  as  preventing  the 
•a«  «<  dew*  at  retail  by  retail  dwlera  who  have 
?m1  iha  ^Kdal  tax  as  nch,  bom  boxes  packed, 
>^a^  ^)d  branded  In  the  manner  prescribed 
W  hiv :  ^tA  that,  under  these  eaactmeata,  no 


B«  «•  ■»  fl(  opfaiMi  thai  thei«  la  nothing 


in  these  pTOTlriona  which  anIhoriEes  a  manu- 
facturer of  cigars  to  sell  at  the  place  of  meuu- 
factiire,  from  and  out  of  boxes,  djrars  there 
made  by  him,  even  though  be  has  paid  a  )q)eciaJ 
lax  aa  a  dealer  in  tobccco.  The  proviafou  in 
section  83SS  refers  only  to  ptusuits  or  occupa- 
tions which  can  be  carried  on  in  the  same  place 
by  the  same  person  at  tbe  same  time  cousisl- 
entlv  with  otner  reouiremects  of  law  on  the 
subject  of  the  special  piu-suit  or  occupation.  It 
has  no  reference  to  the  grant  of  any  authority 
to  carry  on  two  occupations  at  the  same  time 
and  place  by  the  same  person,  but  concerns  only 
the  obtuninx  of  a  tax  for  each  of  two  occupa- 
tions when  they  are  lawfully  carried  on. 

Tlie  provtsioD  in  section  3244  has  no  other 
effect  than  not  to  require  that  a  manufacturer 
of  tobacco,  snuff  or  dgars,  who  sells  his  own 
products  at  tbe  place  of  manufacture  in  such 
nuium' as  is  consistent  with  other  provisions  of 
law  as  to  tbe  manner  of  the  sale  of  such  prod- 
ucts, shall  pay  a  Bpedal  tax  as  a  dealer  in 
manufactured  tobacco  and  dgars.  It  has  rela- 
tion solely  to  the  exaction  of  a  tax  and  not  to 
the  conferring  of  authority  to  sell. 

The  provi^n  cil«d  from  section  889S  has  no 
relatipn  to  cigars  sold  as  those  in  the  present 
»se  were  sold,  hy  the  manufacturers,  at  the 
ilsce  of  nuuutactaie.  Tbe  dgars  sold  were  not 
L  their  bands  as  retail  dealers,  but  as  manu- 
facturers, because  the  requirements  of  law  aa 
to  the  removal  of  the  cigara  from  the  manu- 
factory had  not  been  observed  and  the  dgars 
were  still  in  the  manufactory. 
We  pcrcdve  nothing  in  sections  8887,  8868 
'  S890  which  affects  the  foregoing  views. 
Section  8898  requires  tbat  all  dgars  shall  be 
icked  and  sold  in  new  boxes  containing  at 
ast  twenty-five.    Section  3S97  forbids  tbe  re- 
moval of  dgan  from  any  manufactory  or  place 
where  dgars  are  made,  without  being  packed 
In  boxes  as  regulred,  or  without  the  proper 
bereon  denotiiig  tbe  tax.   Sectloo  8400 
I  that  If  a  manufacturer  of  dgan  re- 
_.  __  ir  sells  auTdgara  without  the  proper 
stamps  denoting  the  tax  thereon,  he  shall  for- 
feit to  the  United  Stales  all  dgan  found  In  his 
possesuon  or  in  his  manufactory.  Under  these 
provisions  the  removal  of  Ike  dgars  in  this 
case  f-Dm  the  place  where  the;  were  manu- 
factured, by  selUng  them  at  retail  not  In  stomped 
boxes,  was  ground  for  the  forfeiture  of  the  d- 
gars  seized. 

The  regulations  prescribed  by  the  Commis- 
sioner by  the  circular  referred  lo  were  within 
his  authority  under  section  8896.  to  prescribe 
such  regulations  for  the  inspection  of  dgan 
and  tbe  collection  of  tbe  tax  tnereon  as  he  may 
deem  most  effective  for  the  prevention  of  frauds 
In  the  payment  of  such  tax.    Thadtef*  DittiOed 


ssked  for  by  the  claimants,  and  which  the  court 
refused  to  give.  Is  understood  to  be,  that,  aa  the 
claimants  sold  at  their  shop,  as  dealers  la  to- 
bacco wlio  had  p^  the  specUl  tax,  articles  not 
of  their  own  manufacture.  In  addition  to  dgan 
which  they  made  In  the  tame  room,  the  aale  of 
the  last  named  dgan  was  not  prohltdted  by  law. 
If  this  propoeldon  has  any  outer  meaning  than 
the  propoiltiona  before  considered.  It  must  be 
held  to  De  entirely  without  support  in  law  or  tn 
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Although  the  record  fhows  that  the  clainuiDta 
were,  M  dealers  in  tobacco,  engaged  at  their 
Bhop  in  the  business  of  selling  ci^re  which  they 
purchBEe<l,  as  well  as  cigars  nluch  tliey  made, 
there  is  nothing  in  the  caae  which  raJaea  ar- 
otiier  questiona  than  those  aboTe  considered. 

Tlte  judgment  of  Vit  Oinuit  Ootirt  ii  i^prmtd. 

Tnie  copy.  Test  i  ™    ■_  ,^      „    _.  .r  o 

Jauies  B.HoKenii«7,  CSerk,  Bup.  Oonrt,  U.  8. 


MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  SAVANNAH,  P^  in  Err.. 


EUGENE  EELLT. 

(Bea  B.  a,  Beporter'H  e>L,  IM-UL) 


dtr  to  obtain  money  on 

, ,„,.„e8  0f  con&ibutlDK  lo  works  of 

Internal  ImprovemeDts,  la  not  repealed  by  a  subae- 

Suent  Aot  whicb  provided  that  all  bonds  tbercto- 
)rel«nedbythecltyBhouIdbe  valid,  and  gave  the 
<ilt7  power  to  oause  other  bonds  to  be  Issued  for 


B  giMianty  bj  tbe  city  of  bonds 

~S,~Wbenthi^'was  *an  unqueatlonable  pledge  of 
the  faMi  and  credit  of  a  oltv  It  would,  after  the 
lapse  of  twenty  yean,  fn  which  no  luoh  qucsUon 
has  been  raised,  be  contrary  to  good  faith  and 


truoUon  of  an  equlvo 


■void  Its  ol^igatlons. 

[No.  108J 
AivuviM9r.tl,tt,I8S3.  DceidMApr.t.lSSa. 

TS  ERROR  to  the  Circuit  Court  ot  the  Limited 
X   States  for  the  Southern  District  of  Gaorgio. 

The  histotj  and  facia  of  the  case  full;  ap- 
pear in  the  opinion  of  the  court. 

Mettn.  A.  R.  Ziawton  and  W.  B.  CUs- 
liolm,  for  plaintiff  in  error: 

"  The  authority  to  issue  railroad  aid  bonds  is 
not  one  of  tbe  ordinary  powers  of  a  municipal- 
ity. Express  autbori^  for  it  is  required,  and 
this  authori^  roust  be  exerdaed  in  conformity 
-with  ptcscribed  forms." 

Jones,  R.  R.  Secur.,  226;  Bogtn  t.  BurUng- 
4on,  8  Wall.,  869  (70  U.  8.,  XYIIL,  84);  Read 
T.  Jim.  Co.,  2  Cranch,  169;  Seipio  v.  Wright.  101 
U.  8.,  674  {XXV.,  1030);  Burroughs.  Public 
Securities,  pp.  206-211. 

The  supposed  obli;;aUon  of  ttie  dty  In  this 
j^ase  is  a,  technical  guaranty;  It  to  ft  promise  to 
pay  the  debt  of  another. 

a  Dan.  Neg.  Inst,,  sees.  1762,  1758. 

"The  note  to  the  debt  of  the  molter;  tbe 
guaranty  is  tbe  engagement  of  ttie  defendant 
tiiat  tbe  defendnnt  shall,  pay  the  note  when  it 
becomes  due.  •  •  •  They  are  not  the  same, 
but  different  and  distinct  contracts." 

Breviter  r.  Stknee,  8  N.  T.,  207;  Hall  v. 
flinnn-,  GDen.,484;  Bankv.  //a.ynei,  8  Pick,. 
•427;  Floy^t  Aeeeptantet,  7  Wall.,  082  (74  U.  8., 
XIX..  176). 

Altliough  a  municipal  cor^nition  may  be 
«uthorizcd  lo  make  and  issue  its  own  iionils.  it 


~Ittpeal  of  tiattitt  bv  liniiKoa 
r.  UeodeiwHi,  18  D.V  XX.,. 


rfcoHon.   i 


issued  by,  and  payable  at  Ibe  office  of,  the  nO- 
road  company. 

1  DiU.  Mun.  Corp.,  aec  471;  B(a*« ».  Jfajw 
of  Mown,  SS  Qa.,  172;  La.  State  St.  v.  S.  0. 
}fa».  Co.,  S  lA.  Aim.,  2M. 

"A  munidpal  corporation  cannot,  without 
l^toladve  auUiori^,  tome  bonds  in  aid  ot  u 
extraneous  object.     Every  penon  dealing  io 


conferred  the  power  to  totue  them,  t 
und^  what  drcmnstances  he  may  obtain  tbem.' 

S.  Ottawa  V.  Perldnt,  &4  TJ.  ft,  861  (XXIT., 
15S);  E.  OaUand  y.  Skinner,  M  D.  S.,  »S 
(XXIV.,  126). 

The  cases  which  have  been  dedded  upon  (be 
doctrine  of  munidpal  decision  and  estoppel  bj 
recitals,  do  not  apply  to  this  case  as  we  thioL 

The  case  of  Knox  Q>.  v.  AtptnaaU,  21  How., 
544  (62  U.  S.,  XVL,  210),  Is  acknowledged  lo 
have  eilended  tbe  doctrine  to  its  utmost  limit. 

Bee.  further,  as  illustrative  of  thto  doctrine: 
Ooloma  V.  Eatet,  92  U.  S.,  490  (XXUl.,  WI). 
Marey  v.  Oevxgo,  92  V.  8..  637  (XXIIL.  748): 
Evtr^ldl  V.  Long.  92  U.  8.,  642  (XXIU.,  7SSV 

Mr.  OeorK«  A.  Mercer,  for  defendant  ia 

It  is  oKued  that  It  is  foreign  to  tbe  purpoK 
of  a  munidpal  corporation  to  become  a  suieR. 
indorser  or  guarantor;  but  it  to  equally  foreign 
to  its  ordinary  scope  and  purpoee  to  botniv 
money  at  all.  8uch  a  corporation  to  presnmcd 
to  require  money  only  for  strictly  munidpal 
uses,  and  to  raise  the  same  by  the  exeidse  of 
hi  power  of  taxatton. 

See  thto  Iwdiag  idea  strondy  put  in  tbe 
Judgment  ot  the  court.  deUveied  ty  Mr.  JntUa 
BiBdley  In  The  Mayor  v.  Any,  19  WalL,  4T3 
(86  U.  8..  XXII.,  168). 

The  renl  question  in  each  case  to:  what  dn» 
tbe  charter  expressly  grant  or  fairly  imph^T 

The  Act  of  December  27. 1838.  expressly  au- 
thorized tbe  Mayor  and  Aldermen  "To  obtain 
monev  on  loan,  on  the  faith  and  credit  of  said 
dty,  for  the  purposes  of  co  " 
of  Internal  improvement" 

WIls.Dig.,518.  519. 

It  would  be  dlfScult  to  frame  brooder  vr  more 
unrestricted  authority;  the  dty  was  exprecslj 
empowered  to  obtain  mon^  on  loan;  aod  no 
method  being  indicated,  the  means  or  manner 

left  discretionary. 

was  empowered  to  obtain  it  on  tbe  faith 
and  credit  of  the  city;  and  no  particular  meth- 
od or  manner  of  pledging  lis  faith  and  ocdit 
ras  suggested.  

/sin  .Indmio  T.  ifoA^U^.  96  U.  S.,815  (XXIV 

n  munidpal  obligations,  iesned  undri 
rclse  of  a  doubtful  authority,  havepasseil 
Into  the  poseesaion  of  bona  fide  holders,  Ibe  coi 
pomtion  will  be  estopped  lo  put  a  diffeteat  oob- 
Btruction  upon  its  authority  to  lame,  altlioogb 
tlie  issue  might,  perbapa,  nave  been  nWiaineil 
in  tlie  first  InHtance. 

Bonds  declared  to  be  valid  by  tiidicwl  «)»' 

niction.  cannot  be  rendered  invalid  by  subse- 
quent Juilk-iol  construction. 

Joues.  11,  It.  Secur.,  sec.  276;  ThatHMOH  w,  Lai 
Co..  3  Wall..  327  (70  U.  S.,  XYHI..  1T7>. 

Gveu  if  tUeee  ooligatloiM  of  (be  City  of  S» 
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Hator,  etc.,  or  Satashah  v.  KstXT. 


lu-m 


TMBth  wen  lined  witliout  bdv  nuttiority  of 
bw,  4Dd  were  origiiiaUy  void,  tlicy  were  Bub- 
MacDtlf  ratUled  uid  nude  yalii. 

Bt  Act  of  the  General  Assemblf  of  Gteorgls, 
of  December  B,  1858,  prorision  was  made  for 
(be  dectkia  o(  three  commissioDers  to  prepare 
1  Code  of  Ocorgla.  'iTie  Code  so  premrod  was 
nlmitted  to  the  Legislature,  Bud  on  December 
II,  I8S0,  wu  adopted  as  the  Code  ol  Georgia, 
to  be  of  force  and  take  effect  on  the  flnt  day  of 
JuiBar7, 1803. 

See^>flgiDal  Code  of  Georgia,  preface  IIL, 
[T.,  IX.;  iMtg  V-  f'l^l*,  S8  Oa.,  509. 

Br  Act  of  1981,  the  lime  wai  extended  (o 
JtnuaiTl,18C3. 

This  Code  declared  that  all  bonda  thereto- 
fore iMoed  hj  the  Major  and  Aldennen  of  Sa- 
nauh,  and  *mi  outstanding,  were  legal  and 
nlid. 

It  fi  perfectly  competent  for  the  Lesislature 
(0  mdcr  legal  aud  valid  boodi  and  obligations 
iMued,  or  acta  done,  without  legal  authority. 

Jooes.  R  R.  Sccur.,  aec.,  378;  Winn  v.  Mo- 
rn, 21  Ga.,  tTO;  Ba*§  t.  Coiamlmi,  80  Ga    845 

Jfr.  JvMiM  Matthewa  deli^ei  d  the  opin- 
io* of  the  cotirt: 

Tbe  BmtwuwIi,  Albany  •£  Gulf  Railroad  Com- 
pny  waa  a  corporation  of  Georgia,  auUioiized 
to  coBAract  and  operate  a  railroad,  the  princl- 
pd  and  bc^nnlne  point  of  which  was  the  City 
<l  fiavwuiui.  That  dty  was,  in  fact,  owner  of 
am  than  one  half  of  Iti  capital  stock,  which 
ii  kad  aabacribed  inpnrsnance  of  law  to  aid  in 
For  purposes  of  construc- 


umiHucuuB  Hisn  made,  and  partly  to  pay  for 
faOua  louKVTementa,  the  railroad  company  in 
IM  BMb  an  i«ae  of  Ita  bonds.  Id  the  usual 
!<■■,  p^able  to  bearer,  twen^  year*  after 
dtta,  amoonting  tn  the  aggr^te  to  $800,000, 
tivring  intenst  at  the  rate  of  seven  per  cent 
per  ami-im.  On  each  Of  thla  aniea  oI  bonds 
ten  waa  IndorMd  the  following:  "State  of 
Georgia.  For  ralne  received,  the  Havor  and 
Alckivea  of  the  City  of  Savannah  and  hamlets 
Uateot.  bereby ,  aa  autboriud  by  a  public  meM- 
ta;  of  the  dticent  thereof,  held  on  the  14th  day 
"t  Vay,  1899,  guaranty  the  payment  of  the 
wttia  bead,  priDdpal  and  Interest,  aa  the  same 
■V  beeene  doe,  according  to  the  tenor  tbere- 
<t  Witoeaa  the  hand  of  the  Mayor,  with  the 
aalef  Mid  cnrporadon  affixed.  [Bealofd^.l 
IknBM  K.  Tomer,  Mayor  Atlett:  Edward 
ft  WUm.  dark  of  councU." 

TWboadi  were  issued  with  this  guaranty  in- 
lwa.d,  and  were  purchased  In  open  market  for 
*atae.  The  peeaent  actlcm  was  broufrht  by  the 
iHtsvitBt  In  error  to  enforce  the  liability  of  the 
'^y  (if  Savannah  upon  this  guaranty.  And  It 
»  MM  denied  that  the  c(^  la  liable  upon  it,  if 
X  the  itea  It  waa  nuMle  there  was  authority  of 
•>*  for  th«  dtj  to  bind  itself  in  that  form  for 
Hd  piHMjaw.  Tbe  Judgment  of  the  Circuit 
(Van  amB*  this  liability  and  is  sought  to  be 
■•vaerf.  npoa  this  writ  ol^error,  for  lliat  cause. 

TW  iih  aectlon  of  an  Act  wbicb  took  effect 
'  r  17, 1B»8.  entitled  "ADActloEi- 
Umlta  of  the  City  of  Savannah,  and  to 
HibeOtHpomte  Authorities  of  said  City 


s  the  Mayor  and  Alder- 
•oey  00  loan,  on  the  f^th 
V.  8..  Book  n. 


and  credit  of  said  City,  for  the  pnrpoaee  of  con- 
tributing to  works  of  internal  unprovementa." 
Tbia  provision  is  relied  on  aa  conferring  author- 
1^  for  tie  guaranty  in  question. 

It  Is  claimed,  however,  on  behalf  of  the  pldnt- 
Iff  in  error,  that  this  provision  of  the  Act  of  1838 
WBB  not  in  force  at  the  dale  of  the  guaranty, 
having  been  repealed  by  an  Act  of  March  4, 
1858.  Wils.  Dig.,  526.  This  Act  exprcBsly  re- 
peals onlv  such  Acta  as  conflict  with  it,  and  tbe 
repeal,  i/ effected,  must  be,  therefore,  by  impli- 
cation. Tbe  8th  section  of  tbe  Act  of  18511  is 
supposed  to  have  wrought  this  result.  It  is  as 
follovrs: 

"  And  whereas,  doubts  have  been  entertained 
whether  certain  bonda  issued  and  disposed  of 
by  the  City  of  Savancab  for  internal  Improve- 
menta  were  legal  and  valid,  therefore,  be  it  fur- 
ther enacted,  that  all  bonds  heretofore  issued  by 
the  constituted  authorities  of  the  City  of  Savan- 
nah are  hereby  declared  legal  and  raljd,  and 
from  and  after  tbe  passage  of  this  Act  the  Mayor 
and  Aldermen  of  the  Ci^  of  Savannah,  and  tbe 
hatnlets  thereof,  upon  the  recommendation  of  a 
public  meeting  of  tbe  citizens  of  Savannah. 


called  for  tbat  purpose,  shall  have  power  and 
autboritT  to  cause  boiids  to  be  isBum  and  dis- 
posed of  In  Bucb  manner  as  tbey  may  direct,  for 


purposes  of  iniernoJ  Improvement, which  bonda, 
so  Issued,  shall  be  legal  and  valid," 

Whether  the  latter  repeals  the  former  law,  de- 
pends on  whether  the  two  are  inconsistenti  and 
in  the  present  instance,  that  depends  on  whether 
It  is  manifest  from  the  words  of  tbe  enactments, 
that  both  cover  the  same  ground,  and  that  tbe 
latter  was  Intended  to  be  a  substitute  for  the  for- 
mer. Tbe  Act  of  1866  relalat  entirely  to  the  is-  [  189 1 
sue  of  bonds  by  the  city  of  Savannah;  the  Act 
of  18»6  does  sot  ipeci^  bonds  at  all  aa  a  mode 
of  obtaining  money  on  loan,  on  the  faith  and 
credit  of  tbe  city.   U  it  be  assumed  that  the  only 


mode  I^  which  that  could  be  done  under  the 
4  of  1888,  was  by  issuing  boiula,  it  might  then 
argued  that  the  two  Acts  covered  tbe  same 


subject,  and  the  latter  was  designed  to  supersede 
tbe  former.  But  to  assume  Ib^  construction  of 
tbe  Act  of  1838  to  be  correct,  fs to  beg  tbequee- 
don  at  Issue,  whidi  is,  whether  that  Act  requires 
the  issue  of  boikds  aa  the  exclusiTe  mode  of  ob. 
taining  money  on  loan  on  tbe  faith  aikd  credit 
of  the  city.  For  If  it  does  not,  there  is  no  In- 
consistency between  the  two  statutes,  and  the 
Act  of  1838  is  not  repealed.  Whether  it  be  re- 
pealed, then,  depends  on  what  it  meanb;  and  If 
It  authorizes  a  guaranty  such  as  that  sued  on, 
then  it  is  not  repealed;  unless  It  might  be  sup- 
posed that  the  term  "bonds,"  used  in  the  Act 
of  1B50,  was  geoeric  and  not  tecboical,  and  was 
designed  to  embrace  every  form  of  obligation, 
whereby  the  dty  might  extend  the  ^d  of  Itf 
credit  to  purposes  of  internal  Improvement.  In 
that  event  the  repeal  of  tbe  Act  of  1888  might 
be  effected,  by  conceding  that  tbe  Act  of  iBSd 
was  large  enough  to  embrace  every  case,  even 
that  of  a  guaranty,  which  might  bave  been  in- 
duded  in  the  Act  of  18118.  But  conceding,  as 
we  are  diapoaed  to  do,  for  tbe  purposes  oi  this 
case,  that  tbe  term  "  btrnd,"  as  used  in  tbe  Act 
of  3838,  is  to  be  taken  In  a  atrict  aense,  as  con- 
fined to  direct  munidpol  obligations  in  the  usual 
form  of  securiUea  known  as  such,  then  we  art 
clear  that  tbe  Act  of  18S8  is  not  repealed  by  any 
necessary  implication;  becauae  it  is  not  confined 
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Sdpbxiib  Codbt  of  thk  TJbitzd  Statbs 


to  tbe  cue  of  bonds  of  that  descriptJon;  and  tlie 
question  lemaiiu  whether  it  fairly  includes  that 
of  an  obllKBUoD,  such  as  the  jruarant;  sued  on. 
The  argument  for  tbe  pluntiS  in  error  moves  in 
«  drcle.  It  is,  Utat  the  Act  of  1888  does  not 
confer  authori^  to  make  theguaran^,  because 
It  ta  npetjed;  uid  that  it  is  repealed,  because  it 
does  not  confer  aathori^  to  make  a  Euarant-- 

The  lanKuace  of  the  Act  of  1888  is  broad  a: 
nnaualiflod.  It  confen  upon  tbe  Major  ai 
Aldermen  plenaiy  power  "  To  obtain  nouey  on 
loan,  on  the  faith  and  credit  of  sud  Citv,  for  tbe 
purpoatfl  of  contrflrotlng  to  works  of  internal 
ImproTement."  Tbe  money  paid  for  the  guar- 
antied bonds  was  obtained  onloan  and  upon  the 
faith  and  crodit  of  the  City,  and  it  was  for  the 


pTovement. 

oirectlj  to  tbe  Citj  but,  upon  Its 
repckTment,  to  Ibe  nilroad  companj,  Is  not  a  de- 
puture  even  from  the  letter  of  tbe  lav.  much 
lessite  meaning;  nor  does  the  fact  that  tbe  moner 
was  advanced  partlT  on  the  credit  of  the  rail- 


which  it  was  Joined.  It  is  difficult  to  conceiTe 
of  lanffulge  more  comprebenaiTe  than  thatem- 
pIOTed,  to  embrace  every  form  of  security  in 
wmcb  tbe  faith  and  credit  of  tbe  City  might  be 
embodied;  and  that  in  such  cases  it  is  not  Im- 
portant to  tbe  character  of  the  transaction  that 
the  money  Is  obtained  In  the  flist  instance  by 
the  railroad  company,  upon  the  credit  of  the 
City,  was  directlyruledin  itaoMVT.  BurUtuton, 
8  W«1L,  »*-6M[TOU.  8.,  XTOL. 79-88], and 
affirmed  in  Vtattt  v.  Mvrdeek.  93  U.  B.,  404- 
1  rsxni.,  68»-685].    If  tbe  City  of  Bavan- 


chastn  and,  tec«lving  the  moociy,  had 
over  to  the  railroad  company  as  •  cratnnuiioa 
to  purposes  of  internal  improTement,  thetnuu- 
acuon  could  sot  have  been  made  tbe  subject  of 
a  cavil,  as  unauthorized  by  the  Actof  18fB:and 
yet  this  is  the  predaa  1^1  equivalent  of  tbe 
Iranstction  as  made.  ^haTenobesltatioDin 
saying  that  It  Is  equally  embraced  wtthin  the 
meanmg  of  that  statute,  and  that  tbe  Act  in 
question  was  in  force  at  me  date  of  theguaisit- 
ty  and  accordingly  govemi  it  The  mMtance 
of  the  traoaaction  was  that,  to  consideration  of 
the  mohey  advanced  totherallioadcompanyaa 
a  loan  on  the  faith  and  credit  of  the  City,  tbe 
latter  required  the  railroad  company  to  indem- 
nify it  against  loason  that  account,  aprecaudon 
which  no  implication  in  the  statute  forbids,  and 


came  the  prindpal  debtor,  and  the  City  <a  8b- 
vanoah  guarantor  merely  of  its  braids. 
It  does  not  detntct  from  the  force  of  this  cott- 
[101]  elusion  that  the  guaran^  redtee  that  it  was  an- 
tborized  by  a  public  meeting  of  tbe  dtizras 
thereof,  as  If  it  were  tbe  case  of  bonds  Issued 
under  the  Act  of  IBM,  which  required  tbe  recom- 
mendation of  sucb  a  meeting.  But  if  the  fact 
is  immaterial,  the  redta)  is  not  injurious.  And 
the  official  record  cd  the  tnoMctioD  shows  that 
such  a  meeting  was  held  for  the  purpose  of  quiet- 
ing ^ntbto,  and  not  to  raise  Ihem.  The  author- 
ities of  the  City  at  that  tlDW  wen  mily  aulous 


to  omit  nothing  whidi  the  most  crltJcal  mUit 
regard  as  important  In  securing  for  its  obhp- 
tioDS  all  tbe  weight  and  value  properly  beloif- 
Ing  loan  unquestionable  pledee  of  itafailhiDJ 
credit;  and  certainly  now,  after  tbe  Iqce  of 
twenty  years,  in  wMcb  no  such  queetion  hw 
been  raised,  it  would,  in  the  language  ta  Jfr. 
Jwtice  Qrier,  in  Merter  Oa.v.  Hackttt,  1  W»1L, 
83-94  [88  U.  8.,XVn.,  548,  649],  "beconln- 

Sto  good  faith  and  common  justice  to  penili 
em  to  allege  a  newly  discovered  coDEttuetioD 
of  an  equivocal  power."  VonHotirmv.lhii- 
mm,  1  Wall.,  291  [68  D.  8.,  XVIL,  5881;  Jfir 
T.  MtueaUneA  WalL,  801  [68U.8.,  Xm.SMJ; 
Jamu  V.  Milwavtee,  16  Wall,  ISO  [88  V.  &., 
XXL,  867]. 

In  tmr  opinion  the  Act  of  1838  antltorizedOit 
gtioran^ made  bg  Ifit  Oitnof  BoKmnaAvjatOii 
oonde  of  the  nttlmad  eompa —  —-»-■- '■'■-- 


-      -  - rnnpony, 

vaUdanit  luieieting  UiMii^.     TNediepaenf 

",  .  detenituiterioviem- 

ttdtration;  and  OujudgmtnitfOit  OiTHuit  Owi 


Oie  e^g  qaeiUon . 
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JaaaH.  HoKeoner,  Oeik,  Bap.  Ooin^  U.E. 

THE  MAYOR  AND  ALDERMEN  OF  THE 
CITT  OP  SAVANNAH,  Plffi.  tn  Brr.,  t. 
A,  M.  MARTIN. 

«»r1 .. 

»■] 

Argued  at  tome  time  by  same  counsel  as  In 
preceding  case 

Mr.  Jiutice  M»ttlMWB  deUTcred  the  optnim 
of  tbe  court ; 

This  case  Is  identical  in  its  drcumatances  with 
that  of  Tbe  Mayor  and  Aldermen  at  tbe  Gn 
of  Savannah,  plaintiifs  in  error,  against  EngeiK 
Kelly  [ante.  6d6]. 

JtidgmerU  qfflnrud. 

True  copy.  iMlti 

JamaH.  HaEeDoej,  O^k,  Sop,  Oobi^  U.B. 


XySTTED  STATES,  Pff,, 
JAMES  B.BRITT0NJLTOBARTOH  BATES. 

(See  e.  a,  Baporter^  ed.,  UMBt J 

Indietmant  agaiiat  hank  offleei^-eommon  Imc  ^- 

fenee—ml^iU  tnitap^icatwa  qfbmUcfietit. 


_  Jn  an  tndlotmSDt  tor  uuuapliMiv  onder 
SMD,  Bev.  Stat,  tbe  conspliMiy  must  be  eafl 
oharaed;  andfteannotbe  aidsd  bribe  avs 
of  aoto  done  by  one  or  more  or  Ibeooowln 
furtberanoe  ot  tbe  object  of  Ibe  otmsiilraar. 

t.  TfawearesooonunonlawotleDses  a^ 
United  States. 

a.  nwpreoarlncbT  Mdlnetaaof  adtru 
bedeolBTad  bransMotial  bankwtan  tbeav 

DetprolUstoparlt,li  notawUlfiil  n' " 

of  the  moner*  and  rnnds  of  the  aMoola 
nada  an  offeue  br  section  GPWtcd  Om 
utes,  and  a  ooDSpltao]' tooommlt  tUs  omoaa 
made  punkhatdebr  seotloD eulL 

[No.  JWJ 
Argued  Mar.  15, 16, 1883.  Beetdti  Apr.  «. 


The  bistoiy  uid  facts  of  tbe  caae  vppeax  i 

the  statement  1^  tbe  couH    Sea,  alao.  tte  i 

IWD. 

D,gt,ZBdbyGOO<^Ie 


TJllTTXD  STATXa  T.  BbiTTOS. 


6«cttoD  SMO  of  Ibe  Bevlsed  Statutes  declares: 
"If  two  CTmoRpersoiu  conspire  •  •  •  to 
eanadl  any  oflenae  against  tb«  United  Btatea, 
•   •    *    and  one  or  more  of  mch  parties  do 

Kael  to  eflect  tbe  object  of  tlie  conspiracy, 
he  parties  (o  sadi  conspiracj  shall  Im  liable 
In  a  penalty  of  not  less  than  one  thousand  dol- 
kn,  and  to  impilKiiunent  not  more  than  two 
jam.' 

Sectkm  5900.  of  the  Rerlsed  Statutes  provides 
nfblknn:  " Every  president,  director,  cadtler, 
I'Jkr,  derk  oraxeot  of  an;  "banlclng''  atsoda- 
luo  who  embezzles,abslracts  or  willfullv  misap- 
[ilkaanv  of  the  moneys,  fundaor  credilaof  the 
WMdmdon,  "  •  •  or  who  makes  any  false 
ilUj  in  any  book,  reportor  statement  of  the 
MMciaiion,  with  Intent  in  either  case  to  injure 


a  detrand  tbe  association,  or  any  company, 
porale,  or  aiiT  InaiTiduu  per- 
in}' officer  of  tbe  association. 


body  politic  or  corporal^  or  ai 


cr  any  agent  appointed  lo  examine  the  affaln  of 
ladt  asaodatkin,  •  •  •  aball  be  deemed  gaUty 
of  ■  niadenwutor,  and  shall  be  imprisooed  not 
IcB  than  Atc  years  nor  more  than  ten." 

Tbe  defendants  were  indicted  under  section 
SUO  d  the  Re*iMd  Statutes.  The  Indictment 
rtntaJDed  two  coonta.  The  first  count  charged 
n  lotMa&ce  as  follows:  that  Brittou  was  the 
pmideDt  and  a  director  of  tbe  National  Bank 
rf  tha  Scale  of  Hissouri,  in  St.  Louis,  a  nation- 
al ImiiI  liiji^  association  organized  under  the  Act 
of  Coagrcsa,  and  that  Baiea  was  Tlce-preEident 
mi  a  director  of  tbe  same  aasodationi  that 
Brtnon  and  Bales,  while  president  and  vice- 
wmidt  rmecUTcly,  and  directors  of  said  as- 
•odadoB,  did  coDSptre  with  eadi  other  to  will- 
!ally  aattpfij  a  large  sum  of  money  tjelonging 

■ ■•  -'■ ■ — •  — '■" ladon,  to  wit: 

'  procuring  to 
«  80, 1S76,  by  the  said  assoda- 
i>w,  a  dfridend  of  three  and  one  half  per  cent- 
u  on  tbe  capital  stock  of  the  aMoclatioo.whidi 
■nd  dtrideoa  was  to  be  greater,  in  the  sum  of 
nrjOO,  than  Ibe  net  profits  of  said  assodatton 
r*  hand  afl«v  dednctmg  from  said  net  profits 
'le  ^MHist  of  the  lotae*  and  bod  debts  of  the 
■—iiSition  exfstjng  on  said  GOth  day  of  June. 
Tkt  acu  done  to  effect  the  object  of  the  cod- 
VtoaLi  were,  in  inbstance  alleged,  as  follows: 
%■  BfbUia  falaeh  represented  to  one  Walsh, 
wtfli,  «B  JuDe  80, 1876,  was  also  a  director  of  the 
■tBdalloa,  that  Ibe  net  profita  of  the  association 
>«•  ea  that  day  tulBcient  in  amount  to  war- 
931  aad  pennit  Ibe  declaiarion  of  said  diTldend, 
ud  did  tberrtrr  Induce  the  said  Walsh  lo  assent 
>•  *c  declanUxn  of  said  dlvidend.aod  to  join  on 
■U  ivm  n,  M  such  director  with  Britton  and 
■MSB,  dfavclon  aa  aforesaid,  in  the  declarotiim 
^  mM  dirUMtd.  ther,  tbe  mU  Britton,  Bates 
!■•!  Watab,  canMiniliDg:  a  malority  in  number 
(f  ibBdircctoncf  saidasMMTlatlon-,  thatto  eifcct 
tta  ofejecl  al  said  conspiracy,  Britton  did  fur- 
ib«  npea  tlu  said  June  80,  cause  and  procure 
to  la  SMdc  by  one  Edwaid  P.  Curtis  In  the 
venari  ol  tbe  proceedings  of  the  board  of  direct- 
^  of  Mid  ^BOdatiOD  the  following  entry:  "St. 
Lmm.  JnamVt,  Ib't.  Preaent,  Messrs.  Britton 
a*d  Wahh.  Mr.  Batea  asseoUng  on  tbe  ZOth. 
Ofdmd  Ibal  a  dfrideod  of  Sf  per  c«nt  be  de- 


teat,  Edward  P.  Curtis,  Cashier;"  that  afters 
words,  on  Julv  S,  1676,  in  further  pursuance  of 
and  lo  effect  the  ol^ect  of  said  conspiracy,  tbe 
said  Britton  and  Bates  did  each  recdve  from 
said  aseodation  and  convert  to  hia  own  use,  a 
large  sum  of  money;  the  said  Britton  the  sum 
of  |S,807  and  the  said  BbIm  tbe  aom  of  $4,118. 
The  second  count  was  similar  to  ttie  first,  ex- 
cept  that  after  averring  that  said  dividend  so  to 
be  declared  on  s^d  June  80, 1676,  was  lo  be 
false  and  fraudulent,  it  was  added  that  then  ' 
was  on  said  June  SO.  1876,  due  and  owing  to 
said  assodalitm  certain  debts,  spedfying  them, 
amountliw  In  the  aggregate  to  the  sum  of 
|T07,S14.!«;  that  upon  such  debte  there  was 
owioK  to  the  asaodatlon,  then  past  due  and  un- 
paid,lntereEt  for  a  period  of  ax  mootlis:  that 
eaiddebtswere  "not  well  secured  and  in  process 
of  collecdon,"  and  their  aggregate  amount  was 
largely  In  exceasof  the  net  ptootfl  and  purported 


the  Circuit  Court  were  divided  in  opinion  up- 

I  the  following  questions: 

1.  Whether,  undft  section  SSOO  of  the  Re- 
vised Statutes  of  the  United  States  it  was  neces- 
sary to  aver  that  the  alleged  conspiracy  was  en- 
tered Into  with  inlenttoinjure  and  defraud;  and 
whether  the  several  counta  in  this  Indictment 
not  containing  the  said  allegotioiu  are  good  and 
sufBdent  in  law. 

9  Wlietber  it  was  necessary ,in  this  indictment 

I  addition  to  the  alleeations  dutrglng  the  coih 
spiracy  to  willfully  misappty  cerbun  funds  and 
property  of  tbe  association,  by  means  of  pro- 
curing lo  be  made  bv  the  board  of  directors  a 
dividend,  as  alleged  In  the  indictment,  to  fur- 
ther allege  ttiat  said  dividend  was  in  pursuance 
of  said  conspiracy  declared  and  made;  and,  if 
so,  whether  the  same  is  suffldenUy  charged 
therein,  and  whether  it  was  also  necessary  to 
oIlMce  that  said  dividend  was  frmuduknt  when 
declared  and  also  when  paid. 

*  Wbetber.underaectionBaoDottbeRevised 


__„__  to  have  been  misapplied  had  been  pr» 
viously  Intrustod  to  tbe  poeeesoioii  of  tbe  defend- 
ants. 

4.  Whether  the  indictment  in  this  case  allegra 

with  Buffldent  certainty  that  the  bank  bad  no 

'  -iroflts  out  of  which  to  declare  and  pay  tbe 

lend  alleged  to  have  been  fraudulent 

Whether  the  said  defendants,  ar  "-' 


proof  that  lb(7,a>Bndi  directors,  willfullv  voted 
for  tbe  declaration  of  adlvldend,  knowing  that 


cbarge  that  such  dividend  was  ordered  and 
voiea  for  with  intent  thereby  to  defraud  tbe  a» 
iodation  or  otherpersons, 

Mr.  Wm.  A.  mmnrrt  Aut.  AUff-em.,  tot 
plninUff. 

JTsssn:    Oheetor   H.  Kma*   0*o.  H. 
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■  and  JiAn  B.  Senderxm,  for  Britton, 
defenduit. 

Matr*.  S>  T.  Glover  and  J.  B.  ShepUg,  for 
Batea,  defeodant. 


Mr.  Juttiee  WooAm  dellveied  the  opinion  of 
tbe  court: 

The  offense  cbar^  In  tbe  counts  of  this 
dlctment  is  a  conspiracy.  This  offcose  does  i 
conaist  of  botb  tbe  coospirscy  and  the  acts  done 
to  effect  the  object  of  tbe  conHpirscj,  but  of  the 
conspiracy  alone.  Tbeprovisioa  of  the  statute, 
that  there  must  be  an  act  done  to  effect  the  ob- 
[205T  ject  of  the  conspiracy,  merely  affords  a  Iceiu 
pemteniia,  so  tbatl>eforethe  act  done  either  one 
or  alt  of  the  parties  may  abandon  their  deaigri, 
and  thus  ayold  the  penalty  prescribed  by  the 
statute.  It  follows  as  a  rule  of  criminal  plead- 
ing that  in  an  indictment  for  coDspiracv  under 
section  5440,  the  conspiracy  must  be  sufficiently 
charged,  and  that  it  cannot  be  aided  by  the 
aTermenta  of  acts  done  by  one  or  more  of  the 
conspirators  in  furtherance  of  the  object  of  the 
conspiracy,  iiw.  v.  King,  7  Q.  B.,  Tga ;  Ow* 
vumaeaith  t.  Shedd,  7  Cush.,  514. 

Tbe  charge  a^nst  tbe  defendants  is  a  con- 
spiracy to  wilifully  misapply  the  funds  of  the 
association.  It  is  altet'cd  in  the  counts  of  this 
indictmeDt  that  they,  oein^  directors,  with  in^ 
tent  to  defraud  the  association,  did  conspire  to 


idend  of  its  net  profits,  when  there  were  no  net 
profits  aufflcient  in  amount  to  pay  it. 

Such  a  dividend  Is  forbidden  by  section  S204 
of  tbe  Revised  StatulM,  which  declares  as  fol 
Iowa: 

"No  association,  or  hot  member  tnereof, 
■hall,  during  tbe  time  it  shall  continue  its  tiank- 
ing  operations,  withdraw  or  permit  to  be  with- 
drawn, eitber  In  the  form  of  dividends  or  oth- 
erwise, any  portion  of  Its  capital.  If  tosses  have 
at  any  time  been  sustained  equal  to  or  exceeding 
ita  undivided  profits  then  on  band,  no  dividend 
shall  be  made,  and  do  dividend  shall  ever  be 
made  by  any  iiseociation  while  it  ooutinuea  its 
banking  operations,  to  an  amount  greater  than 
its  net  profits  then  on  hand,  deducting  there- 
from its  loasea  and  tiad  debts.  All  debts  due  to 
any  association  on  which  interest  is  past  due  and 
unpaid  tor  a  period  of  six  motitba.  unless  the 
■ame  are  well  secured  and  In  process  of  cotlec- 
tlOD,  shall  be  considered  bad  debts  within  the 
meaning  of  ttiis  section." 

We  are,  therefore,  to  Inquire  whether  the 
conspiracy  entered  into  by  and  between  tbe  de- 
fentunts  to  misapply  the  moneys  of  the  oasod- 
ation  by  procuring  Oie  declaranon  by  tbe  asso- 
ciation 01  a  dividend  greater  than  the  net  profits 
of  the  association,  is  a  criminal  offense  against 
the  Dnited  States. 
[S06]  There  are  no  common  law  offenses  against  the 
United  States  (UniUd  Btatet  t.  Sudton,  7 
CTanch,S2;  United BttOet -v.  OooUtlgt.lWbeBX., 
410).  and  MCtioQ  G304  does  mit  of  itself  create 
toy  offense  against  the  United  States. 

But  it  is  contended  on  behalf  of  tbe  United 
States  that  the  procuibis  of  tbe  dividend  to  be 
declared  by  the  aasodanoD  when  there  are  no 
net  profits  to  pay  It  isa  willful  misappHcatioa  of 
the  moneys  and  funds  of  tbe  aaaodauon,  wiiich 
U  made  an  oSbdm  by  section  OSOB  of  (he  Be- 
900 


vised  Statutes,  aodtbataconsplracytocounih 
this  offense  is  made  punishable  by  eectlOD  H40. 
We  think  this  construction  of  tbe  statute  » 
unwarranted  and  tlist  the  indictment  ii  based 
on  a  miscoQcepUon  of  its  provisions. 

The  indictment  having  cbarped  a  con»ptaKj 
iKtween  tlie  defendants  to  misapply  the  motie^ 
of  the  association,  proceeds  to  aver  by  «lut 
!  the  misapplication  was  to  be  effected, 
'  ~  '  '    '  e  declared  t^  the  u- 

1  there  were  nowt 


misapplication  of  its  funds  by  these  defendsoti, 
thentheindictmentcbargeanooffenBe.  Thede- 
ctaring  of  a  dividend  \>j  the  association  when 
there  were  do  net  profits  to  pay  it  la,  in  aiu 
judEment,  not  a  criminal  misBp|dlcatiwi  of  iu 
fiiiids  It  is  an  act  done  by  an  officer  of  tbe  u- 
sociation  bj  his  otilcial  and  not  in  bis  individnal 
capacity.  It  la,  thei^ore,  an  act  of  "fiM"'''* 
Istration  and  nothing  more,  wbid,  wbHeitinsj 
subject  the  association  to  a  forfeiture  of  its  dkar- 
ter,  and  the  directors  to  a  personal  llaUli^  for 
damages  suffered  in  consequence  Uiereof  t^  the 
association  or  ils  shareholders,  does  not  rmier 
them  liable  to  a  criminal  prosecution.  The  art 
belongs  to  the  same  class  as  the  purcluse,  by  a 
banking  association,  of  itBOwnahnreswhentiot 
necessaiy  to  prevent  a  loss  on  a  debt  due  it, 
which  in  case  No.  406,  anU,  520,  just  de^ 
cided,  we  held  not  to  be  a  criminal  misap- 
plication of  tbe  funds  of  tbe  associatioii.  If. 
therefore,  the  indictment  bad  charged  that  tlte 
defendants  bad  misapplied  Uie  fuu(&  of  the  asso- 
ciation by  themselves  declaring  a  dividend, 
when  there  were  no  net  proHts  to  pay  It.  it 
would  not  have  charged  a  criminal  act;  much 
less  when  it  merely  chnrges  that  tbey  conspired 
to  procure  the  BBsociadon  todeclare  a  dividend 
under  like  circumstances  So  that  it  appears  on 
tbe  face  of  the  indictmcot  that  tbe  con^racy 
charged  was  not  a  conaplracy  to  commit  an 
offense  agaioat  tbe  United  Stales 

We,  therefore,  answer  tbe  flnt  brancb  of  tbe 
fifth  question  propounded  to  ue  by  the  Judges 
of  the  Circuit  Court  in  the  negative. 

Our  opinion  is  that,  under  tms  indict  molt,  tlie 
defendants  are  not  "Liable  to  the  penalties  pro- 
vided by  section  G309,  upon  proof  that  they,  as 
auch  directom,  willfully  voted  for  tbe  declan- 
tion  of  a  dividend  knowing  there  were  no  net 
profits  out  of  which  to  pay  the  same,"  because 
this  is  not  the  offense  with  which  tbey  ar« 
charged  in  tbe  indictment  iuid  as  tbi^  ftic 
"charged  with  a  conspiracy  to  do  an  act  whicli  i 


dictment. 

As  the  answer  we  have  riven  to  this  questioo 
la  fatal  to  the  indictment.  It  is  not  necessary  foe 
us  to  answer  the  other  i^uestioDS  sent  lo  oa  liv 
the  Judges  of  the  Circuit  Court. 

In  case  No.  410,  Hit  UiUttd  StatM  r.  Ja*n<» 
B.  Britton  and  Barton  Batet,  on  cenificate  of 
division  in  opinion  from  Uie  same  court,  the  ixt- 
dictment  contained  five  counts,  aQ  subMsn- 
tially  similar  to  the  counts  in  caae  No.  40U, 
just  disposed  of.  What  we  have  eaid  in  tef ^ 
ence  lo  tbe  indictment  in  case  4D>  applie*  to  tit ; 
indictment  in  this  case.  As  tbe  inaictiDent  i- 
bad,  and  no  good  indictment  can  be  fr«ake<. 
upon  the  facts  as  they  appear  tberdn,  ft  b  im 

■•se.  Si 
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trrttmj  and  we  decline  to  answer  the  specific 
queatiuiu  submitlcd  to  us  b3:  the  Judges  of  ibe 
Circuit  Court.   United  BtaUtv.Stmo.lB'Wall., 

Trueoopr.   Tot:  

JkDM  H.  HaKMm«7.  Clerk,  Bap.  Court.  U.  S. 


tJlTTTED  STATES,  P{f., 

JAHES  H.  BRITTON. 
(Bee  a.  C  Roport«T<s  ed^  IW-IW.) 
ItHttmdiU  againtt  tank  offletr—uithdrauai  e 


L  naprocuTtnit.braiianaerotaDatlDiialbeiik, 
Ut  own  notetobe  dleoouDiad  br  auch  bank,  tbeuoto 
iMbdns  ireU  Kcured,  and  both  tlM  maker  and  In- 
Ainer  belac  to  tbe  knovledgo  of  auob  otBoet  In* 
niTort  vbea  tbe  doM  ma  uiacouDted,  !■  not  a  wlll- 
., .__  _..L._j|j^gjjj^  ^w — ^  .„^ 


rol  BMappUeatfc 
toBMwtchwn 


Um  Bevlsed  Statatca ;  where  It  li  not 

■- •-<  ma  dtsoouDted  wHtiont  tbo 

rd  ot  Diracton,  nor  that  the 

d  by  any  ftaudulent  meani, 

»*  tbM  theoolAwai  notpaidat  maturltr.  nor  that 
Ete  laoetBtloa  Mffemd  any  luMliy  i«a«on  of  Itadla- 

1  AQowInK  a  depositor  who  to  largelr  Indebted  to 
1  cMHoaal  book  lo  withdraw  bU  depoatt  wirhout 
partiv  hM  Indeblednees,  Iinntacrlmma)  niteappU- 
atloe  b7  the  prealdcDt  of  tbe  banlT.  of  tbe  funda. 


OX  a  ccnfficate  of  dJTision  inoplnlon  between 
Um  Judges  of  the  Cf  rcnlt  Court  of  the  Unit- 
eu  staut  fur  (he  Eastern  Uistrict  of  Missouri. 

The  liistury  and  facis  of  Uie  case  appear  in 
iht  itakiDeDt  bv  tbe  court    See.  also,  the 
lued  eaiea  of  U.  3.T,  BriUon,  ante,  020,  <l 
■■dfw<  p.  708. 

^temrat,  b;  Mr.  Jiutice  Wi>od» ; 

The  iodictmeDt  *iD  this  case  contnined  three 

moniii.     It  was  found  by  the  same  grand  juiy 

u  ite  iiidktiDeiit  in  case  No.  406  [ante,  S30] 

.w  dadded,  and  waa  remitled  and  truisferrea 

I     10  Ike  circolt  court  in  like  manner. 

Tte  tnt  count  charred  that  ibe  defendant, 
JsHKi  H.  K4tlon,  OD  March  24,  18T7,  within 
te  Sattam  Diatrlct  of  MiKsnuri,  heingthepres- 
■leatand  adirectorof  IheKatiuaalBRnk  of  the 
>Ulc  of  Missouri,  tbe  sanie  being  a  national 
'•akteg  aaaodation  organized  under  the  Act  of 
i'iia|.iiw,  "  Did  cause  and  procure  to  be  ihen 
iod  ibere  recdred  and  discounted  by  said  asso- 
'Mica  a  certain  promissory  note,  which  said 
1 '  4*  «ia  tbeo  «ad  there  Id  tlie  words  and  flgUTM 

*:«».>«.)  8l  Louis,  March  24tb.  1877. 

Fam  j^tOba  after  date  I  promise  lo  pay  to 
9>*  oeder  of  Qv>.  F.  Briiton.  negotiable  and 
^Tabl*  at  the  National  Bank  of  the  Stale  of 
■uMnori,  tn  St  Louis,  twenty  tliousand  eight 
•tadrtd  tUrty-fiTC  dotlais,  for  ralue  received, 
wrjani  defalcation  or  discount,  with  interest 
sfier  ■wiwity,  M  the  rate  of  ten  per  cent  per 
mrnum.  J.  H.  Britton.'' 

nMlteDotewsaindonedasfollows:  "Qeo. 
F  Briani:'  that  tbe  defendant  converted  to 
hn  awB  me  tbe  proc«eda  of  tbediacountof  Hdd 
tut,  M  wh:  the  nun  of  |aO,S51.<8i  that  said 


note,  when  so  discounted, waanotwd)  secured: 
tliat  "Said  JameaH.  Briiurn,  and  the  said  payee 
and  indorserof  faidnote.  to  wit:oneGeorgeP. 
Briiton,  nere  then  and  Ibere  insolvent,  as  he, 
the  said  James  H.  Britton,  as  president  and  di- 
rector as  aforesaid  then  and  there  well  knew;" 
and  that  said  James  H.  Britton,  by  procuring 
said  note  to  be  discounted,  and  by  applying  the 
proceeds  of  said  discount  to  his  own  use,  will- 
fully misapplied  Ibe  said  sum  of  130,201.03  of 
the  money  and  funds  of  said  association,  with 
Intent  then  and  there  to  defraud  said  associa- 
tion and  certain  persons  to  tbe  grand  Jurors  un- 

The  second  count  cbareed  that,  on  June  2, 
1877,  within  the  Eastern  District  of  Missouri, 
one  George  F.  Britton  was  Indebted  to  said  as- 
sociation in  the  sum  of  $79,480.23,  as  the  maker 
of  five  promissory  notes  then  unpaid;  that  said 
indebtedness  of  (jeorge  P.  Britton  was  known  to 
James  H.  Britton  president  and  director  of  said 
association:  that  on  said  June  2, 167T,Baid  notes 
were  not  well  secured  and  said  Ocorge  F,  Britton 
was  Insolvent,  both  of  which  facts  said  James  H. 
Britton  then  well  knew.  Nevertheless,  said  ri9S] 
James  H.  Britton,  as  president  and  director  of 
said  association,  did  then  and  there  receive  and 
discount  a  note  for  $800.  dated  June  2,  1877, 
due  and  payable  on  August  0,  1877,  signed  by 
the  said  Qeorge  P.  Briiton  as  maker,  and  in- 
dorsed by  him,  the  said  James  H.  Britton,  be 
being  then  insolvent,  as  he  then  well  knew,  that 
said  James  H.  Britton  did  then  and  there  pay 
out  of  the  moneys  and  funds  of  said  association, 
as  the  proceeds  of  said  discount,  to  the  said 
Qeorge  F.  Britton,  tbe  sum  of  $780.40,  contrary 
to  the  form  of  tbe  statute,  etc 

The  third  count  char^  tfaat,on  Hay  18^  1877, 
within  the  Eastern  District  of  Hissoun.  said 
James  H.  Briiion  wan  president  and  a  director 
of  said  banking  association;  tliat  from  April  12, 
1873  to  May  18,  1877,  one  Alfred  M.  Britton 
had  been  continuously  indebted  to  said  asaocia- 
lion  in  the  sum  of  (37,122.07,  as  maker  of  a 


then  indebted  tu  said  association  for  Interest 
post  due  on  said  note  In  the  further  sum  of 
14,029,01:  that  sidd  AUred  H,  Britton  was  on 
said  May  i8,  1S77,  insolvent;  that  on  the  day 
and  year  last  named  there  was  in  tbe  moneys 
and  lunds  of  said  association  to  the  credit  of 
said  Alfred  H,  Britton  the  sum  of  $86,860.46; 
that  said  James  U.  Britton,  well  knowing  tba 
said  indebtedness  of  Alfred  M.  Britton  to  said 
association  and  his  told  insolvency,  failed  and 


sumof  $86,860.40,  BO  as  aforesaid  In  the  moneys 
and  funds  of  said  aasodatlon  to  the  credit  of 
■aid  Alfred  U.  Britton,  and  did  then  and  there 
willfully  permit  said  Alfred  M.  Britton,  while 
so  indebted,  to  transfer  and  assign  s^d  sum  of 
$86,860.40  to  the  creditoftbeCityNotlonal  Bank 
of  Fort  Worth,  TeMS,  "And  so  the  said  James 


itb  intent  to  injure  and  defraud  said  associa- 
tion and  certain  persona  to  tbe  grand  jurors  un- 
known, contrary,"  etc 

Upon  demurrer  to  the  indictment  the  Judges 
of  the  Cirtnilt  Court  were  divided  in  opinion  up- 
on Ibe  question  whether  the  aeveral  counu 
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Bctbucb  Codbt  or  thb  Uiittkd  Statxs. 


Mr.  Wm.  a.  M»nTT',  AM.  Atty-Q»n.,  for 
plalntia. 

Jfemn.  Gm>.  H.  Shield*,  Chastar  H. 
Kmm,  Mm  B.  Senderton  and  Thoma*  C. 
Fletehar,  for  defendant. 

Mr.  JtutfM  Wood*  delivered  tbeopinion  of 
the  court: 

It  1«  not  alleged  In  the  fiist  connt  that  the  J. 
B.  Brltton,  maker  of  the  note  dtscoonted,  was 
the  James  H,  Brltton  who  waa  president  and  a 
director  of  the  aaaociation  and  the  defendant  in 
tbe  indictment  and,  consequent]}',  tltere  is  no 
averment  that  the  nuker  of  tlie  note  was  insolv* 
ent  Paaaincbj  this  defect.andaasaming  that  the 
maker  of  ue  note,  beine  the  defendant  in  this 
case,the;raeAni«n  of  the  chai^  is  that  defendant, 
being  president  and  a  director  of  tlte  association, 
and  being  ineolvent,  procured  to  be  discounted 
bis  own  note,  the  same  not  being  well  secured. 


The  Incriminating  facts  are  tliat  the  note  __ 
oot  well  secured,  and  that  both  the  maker  and 
indorser  were,  to  the  knowledge  of  defend- 
ant. Insolvent  when  the  note  was  diacounled. 
The  question  is,  therefore,  presented  whether 
the  procuring  of  the  discount  of  such  anotebv 
an  officer  of  the  association  Is  a  willful  misappli- 
cation of  its  monevs  within  the  meaning  of  the 
law.  We  are  clearly  of  opinion  that  it  Is  not.  It 
is  not  even  necessarily  a  fraud  on  the-associa- 

One  branch  of  tbe  budness  of  a  banking  as- 
sociation is  the  discounting  and  negotiating  of 
promiBsoiy  notea,  and  this  Is  to  be  done  by  its 
ooard  of  urectors  or  duly  authorized  otBcers  or 
agents.  Bee.  0180,  Revised  Statutes.  There  is 
no  providou  of  Um  Statute  whleh  forbids  the 
discounting  of  a  note  not  well  aecored,  or  bolb 
the  maker  and  indorser  of  which  are  insolvent 
It  la  within  the  discretion  of  the  directors,  or 
the  offlcere  or  agenta  lawfully  appointed  by 
them,  to  disconnt  such  a  note  If  (hey  see  fit, 
and  It  might,  under  certain  circumstances,  tend 
to  the  advantage  of  the  association.  This  count 
[107]  does  not  charge  Uwt  the  note  of  the  defendant 
was  disconntM  at  his  instance,  without  the  au 
tboti^  of  the  board  of  directors.  On  the  con- 
trary, tbe  charge  la  that  he  caused  and  procured 
It  to  be  discounted.  Tills  impliea  that  It  was 
done  by  the  directors  ot  other  duly  authorized 
officers  or  agents  It  is  not  alleged  that  the 
discount  was  procutedbv  any  fraudolent  means. 
From  all  that  appears,  the  board  of  directors,  or 
the  officer  or  agent  br  whom  the  note  was  dis- 
counted, may,  upon  Knowledge  of  all  the  facts 
in  the  utmost  good  futh  and  for  the  advantage 
of  the  assoclatfon,  have  decided  to  discount  the 
note.  The  discount  may  have  turned  out  to  be 
a  benefit  to  the  association,  for  there  Is  no  aver- 
taent  that  the  note  was  not  paid  at  maturity  or 
that  tbe  utociation  suffered  any  Ion  by  reason 
of  Its  discount. 

But  whether  the  discounting  of  the  note  was 
an  advantage  to  the  aasocl^on  or  not,  and 
whether  the  note  was  paid  or  not  is  immaterial. 
If  an  officer  of  a  banking  association,  being  In- 
^otveot,  enbtnita  bis  own  note, with  an  Insolvent 


der  It  to  be  discounted,  it  would  approedi  Iba 
verge  of  absurdity  to  say  that  the  use  b;  Uii 
officer  of  the  proceeds  of  the  discount  for  bit 
own  purposes,  would  be  a  willful  misapidicatbc 
of  the  funds  of  the  bank,  and  subject  nimioi 
criminal  prosecution.  The  count  under  cott- 
sideratlon  cbatges  nothing  more  than  tlus  against 
the  defendant  We  are  of  opinion,  therefore, 
ihat  It  does  not  charge  an  offense  under  Mction 
0209  of  tbe  Revised  Statutes. 
What  we  have  said  in  reference  to  the  flnt 
innt  of  this  indictment  also  applies  in  all  re- 
elects to  the  second.  We  are,  therefore,  of 
{^Inlon  that  It  also  does  not  charge  an  offense 
under  section  0209. 

In  respect  to  the  third  count  we  obGerreffitt 
the  statute  (section  5180,claa9e  seven)  places  the 
conduct  of  the  business  of  banking  associationi 
with  its  board  of  directors  or  its  duly  anthoc- 


ized  offlcetB  or  wenla.    Section  5146  provide* 
""""""-  """irsofeachbanklngassociatioDaluIt 
by  not  less  than  five  directors  to  be 


chosen  by  the  shareholders.  It  is  alleged  in  lias 
~  at  that  the  defendant  was  the  president  and 
of  the  directors  of  the  association.  But  be 
only  one  of  at  least  five  directors.  Tbe 
only  duties  Imposed  on  him  as  president  weic 
*-  certify  payments  on  the  capital  stock  of  tbe 

wciaUoD  (sec.  G140),  to  cause  to  be  k^  in 
the  office  where  the  businees  of  the  associa- 
tion wsa  transBCled  a  list  of  the  abareholders 
(sec  5310),  and  to  verify  by  his  oath  the  gen- 
eral reports  made  by  the  association  to  the  comp- 
troller of  the  currency  (sec.  G211),  and  the  re- 
ports of  dividends  declared  (sec.  8218).  It  i* 
nowhere  averred  in  this  count  that  tlte  defoid- 
the  duly  authorized  officer  or  aeent  of 
ciation,  whose  duty  it  was  to  look  afui 
oi  depositors,  to  apply  the  sums 
standing  to  their  credit  to  the  payment  of  their 
obligBtions  to  the  association,  or  to  prevent  tbe 
withdrawal  or  transfer  of  their  deposits  while 
they  continued  Indebted  to  the  aasodatioD  or 
that  he  was  even  charged  with  a  general  saper- 
intendence  of  the  aftairs  of  tbe  assodatioo.  Un- 
til it  Is  shown  that  some  officer  or  agent  tt  tbe 
bank  wbb  duly  authorized  to  lakechuge  of  tbis 
branch  of  the  business  of  the  aasociuknt,  tbe 
presumption  is  that  it  was  the  do^  of  the  bo«rd 
of  directors,  and  if  aui^  was  the  fact,  the  de- 
fendant waa  powerless  to  ptevent  tbe  mnaf « 
of  the  depodts  of  Alfred  H.  BrittontotUecrwlii 
of  the  City  National  Bank  of  Fort  Wortb.  At 
-"  events.  It  is  not  charged  thatit  was  hiadutr 

prevent  such  transfer,  and  this  conslitutea  a 
fatal  defect  in  the  Indictment 

But  even  if  the  defendant  had  been  charged 
with  the  duty  of  looking  after  tbe  deposits  of 
debtors  of  the  assodationand  of  applying  Ilteir 
deposits  to  the  paymentof  theIrdebC8,weoa  v>o\ 
tbbk  that  the  fact,  that  he  permitted Alfnd  M. 
Britton  while  indebted  to  the  Bsaodatioo  to  with- 
draw and  assign  to  the  City  NatioDal  Bank.  ^ 
Fort  Worth  hia  deposit,  would  constitute  a 
criminal  misapplication  by  the  dtfondant  ot  ttw 
funds  of  the  association. 

The  count  charges  neither  aftrUcaUoB  no 
misapplication,  by  the  defendant,  of  tbe  foadj 
of  the  association.  It  merely  diarges  tiiat  tn 
failed  to  apply  certain  funds  Btanding  to  tb 
credit  of  AMnd  M.  Britton  to  tbe  payiustt  o 

lose.  £ 
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we.      DvRK*  Statm  t.  Bamos.    St,  P.  akd  Cb.  R.  Oo.  v.  HoLkak.      in,  198;  21Z-9n 
Briltcm'*  <M)t.  ItcbargMthathepemilled  Al-iWIutwehavenidlDthecue  Jiutdeclded,di»> 


bed  M.  Britton  (o  do  a  perfectly  lawful 
DMnetj':  to  withdraw  his  own  fuDda  from  the 
-'  "b  and  Iniuler  them  to  another 


'       1111*  might  Tman  ft  nf  TnalMlmlnlatnitti 

ttc  part  of  the  defendant  It  might  ahow  neg- 
bd  (rf  official  dutf,  IndiDerence  to  Ihe  intereats 
(f  the  aawciation  or  breach  of  trust,  and  sub- 
)Kt  the  defendant  to  the  sererest  censure  and 
U  rmoTal  from  office;  bat  to  call  it  a  criminal 
mtnppUcaUcai  by  M""  of  the  monejs  and  fundi 
eftheaMocialion,woiildbe  to  stretch  the  words 
rf  lU*  bUfalr  penal  atatut*  faerond  all  reaaon> 
KMtliniftn 

la  a«r  Jndgmoi^  the  connt  nnder  conddera- 
Hm,  m  ml  M  tbe  flnt  and  second,  is  bad. 

r«,  a«r9'orc  antWT  Okt  fint,  OUrd  and 
Jkwrt  fKCMMtt  w^Mtttd  totu  bftb4  Jvdgtt  <^ 
lb  Oiremit  Cowrtin  Oim  tugaUte. 

Janaa  K.  MoKeopey,  Oerk,  Bap>  Oontt,  IT.  B. 


infTTED  STATES,  Pfg'., 

JAMES  H.  BRITTON  sr  AL. 
Oee  a.  C  B«|K>rt«r^  eO.,  U^  ItU 
BMOmuU  agai  tut  bank  prttiimd. 


AV  ■  certMcate  of  divisloD  In  opinion  between 
u  iheJodgeaof  the  Circuit  Court  of  the  Unit- 
ed Btatea  for  the  Eastern  District  of  Missouri. 

Tlw  hiator;  and  bctsof  tbe  case  appear  In  tb 
apUen  of  ibe  court,  and  in  the  related  caaeac 
C.  B.  t.  Britton.  ante,  SSO,  688,  703. 

■K-.  Wm  A.  ]Ia,ni7,  Amt.  Att^Gtn.,  for 

Mmn.  6*0.  H.  Shlalda,  Cli««ter  B. 
'~    I.  B>.  T.  Olorar,  J.  B.  Sheplej/  and  J. 
_  J 1^  fof  defendants. 


Jfr.  JaiMM  Woodfl  daliTcred  the  oidnlon  of 

la  lUa  case  the  indictment  contained  two 
'  vjnu.  Ther  charged  a  coonlracr  between 
Jaaes  H.  BmUM  and  Barton  Bates,  the  flrst 
i^af  [»wfclwil  and  a  diroclor,  and  tbe  latter  a 
*w<iui'  of  tbe  SMne  banking  aasodatlon,  to 
■JNpplT  fia  funds  bj  the  purchase  therewith 
rfihe^aresof  theassodadon.  Theflmcouot 
*wilbul  the  offense  which  defendants  con- 
is  it  Is  set  forth 


■^K   ainctTeevea  In  the  case  just  decided 

TW  Jodgea  of  the  Ctrcult  Court  wen  divided 
h  ffiiiaa  i^on  the  qoeMioB  whether  the  counts 
^wmh  scaled  an  oftenaa  under  sectlcois  S9M 
■Ml  HW  (<  tbe  Berised  Statutes,  and  the  anie 
■i  taaa  da)/ oeitiAsd  Wne  toe  ootoplBioA. 


poses  of  this  ouestion. 

W»  antatr  it  in  the  negaHva. 
Uram  oopr.  Test; 

Jamea  H.  HoKennar,  Cterk,  Sup.  Onurt,  C  & 


PAUL  AND   CHICAOO   RAILWAY 

COMPAHT,  ^.  ilk  Brr., 

8AH0BL  McLEA27. 
Oee  8. 0.  BepoTter*!  e<L,  iL»IT J 
toeol  «f  eauM—faaun  to  JUt  neord    tteond 


<l.Wbei«,  upoatberemoTBlof  auauaetiomKBtate 
Oouit,  the  oopr  ol  the  reoord  li  not  flled  within  the 
Uma  Osed  br  statute.  It  Is  within  tlie  lr«al  oisore' 
tlonof  thendNal  Court  to  raoiand  the  cuk  and 
tbe  order  nuundlnR  It  for  tbat  reason  should  not 
l)e  disturbed  unlealt  clearlj  appeaiB  that  the  dls- 
oMtoD  wlA  whlcb  the  oourt  &  InTertedhaabaen 
Impioperir  aKerolied. 

LU,  upoD  the  flnt  lemoraL  the  Fsderal  Oouitde- 
'  ollnes  to  prooeed  and  remaiKls  tbe  onu*e  because  of 
(he  failure  to  Sle  the  oopj- of  the  reoord  wltbln  due 
thoe,  tbe  nme  panr  Is  not  entmad,  under  exMlna 
tews,  to  flle  la  the  State  Court  a  second  petition  tc« 
removal  upon  tbe  Mme  eraund. 
[No.  174.1 
'■*"     Dteided 


aubmitled  Mar.  H,  I88S. 


ided  Apr.  9.1883. 


F  ERROR  to  tbe  Circuit  Court  of  the  United 
Statea  for  the  Southern  IHstrict  of  New 
ToA. 

The  history  and  facts  of  tbe  case  appear  b> 
the  opinion  of  tbe  court. 

Mcitn.  O.  W.  Bmagm  and  P.  L.  SteUon,  for 
ptalntifl  In  error: 

We  assume  that  onlj  such  parts  of  the  de- 
cision of  the  court  below  are  open  to  review  as 
are  adverse  to  the  contention  oi  the  plaintUf  in 
error,  and  have  been  assigned  as  error. 

Bule  No.  SI,  n.  B.  Supreme  Court,  sec.  8 
(XX,  90(1);  Oark  r.  Kiaian,  108  U.  B.,  768 
(XXTL,  607);  l%t  BnUrprite,  9  Curt.,  917. 

The  first  remand  was  impropertj  ordered. 


, jbyre 

It  has  been  repeatedly  held  that  when 
dent  case  has  been  made  for  lemoral  In  a  State 
Court,  its  Jurisdiction  ends,  and  no  order  of  the 
State  Court  for  the  removal  Is  necessary. 

Hatch  r.&S.  a..  9  Blatcbf.,  lOS;  FM  t. 
RB.  Co.,8  BlatChf.,  948;  Btmovat  Qua,  100 
U.  8y  47B  (XXV.,  BW);  Kern  t.  Huidtkoptr, 
108  n.  S.,  MO^XVX,^;  £:  £.a>.  T.  £)m*, 
104U.  S.,B{txVL,««).- 

Tbe  failure  to  Die  the  record  In  Ihe  drcnit 
Court  ra  tbe  flrst  day  of  tbe  Term  was  sufficient- 
ly eicneed. 

It  was  an  unintentional  oTerslgliti  wblcb  was 

ictifled  as  soon  as  discovered. 

It  was  within  the  cases  of  EiMer  T.  AottsoM, 
8  Fed.  Rep.,  miXegert.  Oanttnution  Cb.,  100 
n.  S.,  401  (^XT.,  598);  £.  £.  Cb.  t.  Kaimlt 


X^b. 


X.  PortcTi  for  defendant  in  enor: 
on  tbe  firrt  removal  waa  pnperiy  re- 
,__T,_n___.^ did  not 


M  l«  W.  AMm  Hablu. 


3M 

,y  Google 
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SvFsaa  CoTBT  of  the  Usitkd  Statbb. 


BHgkty.  R.  a.  a.,  14BIatcM.,314;BWa<t 
nax  V.  Mtner,  18  BUtchf.,  866;  Kaufman  t. 
MeNaU,  8  Cent  I*w  J., 408;  Scott  t.  R.  B.Co.. 
«  Bin.,  tm. 

Tbe  defendant,  by  making  its  serond  appll- 
catloD  to  tbe  State  Court  for  remoTal,  is  estopped 
of  record  from  claimiDg  that  the  caae  was  «"- 
prM>er]7  remanded  on  tbe  first  applicntion. 

DllloD,  RemoTal  of  Causes,  pp.  73, 74, 76, : 
180;  Searfr.  Jardine,  BO  Weekly  Rep.,  898. 

Inagmucbastherigbt  toretnovBlis  Btatutor  . 
the  plaintiff  in  error  must  allege  all  the  facta  In 
its  petition  which  show  that  it  wa.?  entitled  to 
removal,  among  which  facts  are,  iJiat  do  term 
has  elapsed  in  £e  State  Court  at  which  the  esse 
conld  h&ve  been  tried. 
_/Bf.O?.T^  AcAner.flSU.  8^188  (XSrV.,427); 


tmce  fails  to  perfect  his  removal,  loees  the  right 
forever. 

Bee,  Dill.  Removal  of  Causes,  78,  and  tioUt. 

The  ddendant  availed  itself  of  the  order  re- 
manding tbe  cause  for  the  first  time,  and  acted 
upon  it,  which  constitutes  a  Tvatver. 

Oairtv.  Oo0di7tan,2 Smith (Eng.),3Sl-P«Rr<% 
V.  Chaplin,  fl  Q.  B.  O.  S..803;  S.C.,  16  L.  J.  Q. 
B.,  40;  Tauitiev.  Sart,  38  Supr.  CL  N.  Y.,  167; 
Nat.  Bk.  V.  ^th.  18  Blatchf.,  224;  Haeard  v. 
Durant.  9  R.  I.,  60S;  Int.  Vo.  v.  Ourtit.  Sup. 
Ct.  Mich.  (Cent.  L.  J.;,27;awidnazv,  ii'»)i«-. 
18  BUtchf.,  866. 

Mr.  Jvttiee  BairiMn  dellTwed  the  opinion 
of  tbe  court: 

This  action  was  brought  in  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York  by  Samuel  McLean,  a  citizen  of  that 
Stale,  against  tbe  St.  Paul  and  Chicago  Rail- 
way Company,  a  Corporation  of  the  Stale  of 
Minnesota.  After  answer,  the  action  was,  up- 
on the  petition  of  the  defendant,  accompanied 
by  a  proper  bond,  removed  for  trial  into  tbe 
Circuit  Court  of  the  United  States  for  the  Bouth- 
em  District  of  Mew  York.  Thesoleground  of 
removal  was  that  the  case  presentecTa  contro- 
versy between  citizens  of  different  States.  The 
removal  was  had  htioK  the  Term  at  which  the 
cause  coold  have  been  first  tried  in  the  State 
[213]  Court  The  flm  day  of  tbe  next  session  of  the 
Federal  Court,  socceeding  the  removal,  was  the 
7th  day  of  April,  1879.  But  tbe  copy  of  the 
record  fromuie  Slate  Court  was  not  Died  in  tbe 
Federal  Court  until  April  10,  1679,  on  which 
day,  upon  motion  of  the  attorney  for  the  Com- 
pany, an  ex  parte  order  was  made,  stating  the 
filing  of  sudi  copy,  the  appearance  of  defend- 
ant, and  that  the  action  should  proceed  in 
that  court  as  If  originally  commenced  therein. 
Subsequently,  Apnl  14, 187B,  the  plaintiff,  up- 
on notice  to  defendant,  moved  tbe  court  to  re- 
mand tbe  cause  for  tbe  failure  of  the  defendant 
to  file  a  «n>T  of  tbe  record  and  enter  his  ap- 
pearance witbiu  tbe  time  prescribed  by  statute. 
Tbis  motion  was  resisted  upon  tbeground,  sup- 
ported by  affidavit,  that  it  was  by  inadvertence 
Ibat  the  record  was  not  filed  in  the  Federal 
Court  in  proper  time  and  that  counsel  did  not 
discover  that  fact  until  April  10, 1879,  when  it 
was  filed,  and  notice  thereof,  on  the  same  day, 
given  to  plaintiff's  attorney.  This  motion  to  re- 
mand waa  granted  by  an  order  entered  May  34, 
1879. 
»M 


On  tbe  SStb  of  May,  I9T9,  the  Company  filod 
in  the  State  Court  a  second  petition,  sccompi-  ' 
by  the  required  bond,  for  the  removtl  of 


A  copy  of  the  record  was  promptly  filed  In  tbe 
Federal  Court,  but  the  cause,  upon  motioD  of 
plaintiff,  was  again  remanded  by  an  order  en- 
tered December  S7,  1879. 

The  present  writ  of  error  brings  before  ltd) 
court  both  of  tbe  orders  of  the  cScuit  Court  re- 
manding the  cause  to  the  Stale  Court. 

JnSemoDolCata.lWV.  S.,  474 [XXT..5M]. 
the  court  had  occa«on  to  construe  tbe  Act  cd 
March  3, 1675  [IB  SUL  at  L. ,  4T0J,  determiniiiE 
the  JurisdlcUoo  of  Circuit  Courts  of  the  Unilea 
Slates  and  regulating  the  removal  of  cuugs 
from  Stale  Courts.  The  court  there  sud,  speak- 
ing by  the  Chii^  Jutb'a:  "While  tbe  Act  of 
Congress  requires  security  that  the  transcript 
shall  befiledon  the  first  day,  it  nowhere  appcsra 
that  the  Circuit  Court  is  to  be  deprived  of  ill 
jurisdiction,  if  by  accident  the  party  is  delayed 
until  a  later  day  of  the  term.  If  the  Circuit 
Court,  for  good  cause  shovni,  accepts  the  trans- 
fer after  the  day  and  during  the  term,  ils  juris- 
diction will,  as  a  general  rule,  be  complete  and  j{ 
the  removal  properly  effected."  In  reference 
to  this  lanTuage,  it  was  said  ia  R.  B.  (b.  v. 
iftwnte,  104  ITS.,  ie[XXVI..  6161.  "Thiswas 
as  far  as  it  was  necessary  to  go  in  tuat  case,  and 
in  entering,  as  we  did  then,  on  the  consljucliwi 
of  the  Act  of  1875,  it  was  deemed  advisable  to 
confine  our  decision  to  tbe  facts  we  then  had  be- 
fore us.."  In  the  latter  case,  it  was  further  de- 
termined that  "  If  the  petitioning  party  is  kept 
by  his  adversary,  and  against  bis  will.  In  the 
Slate  Court,  and  forced  to  a  trial  there  on  filie 
.erits,  he  may,  titter  having  obtained  in  the 

fiiUr  cotirse  of  [rrocedure  a  reversal  of  the 
gmentand  an  onlcr  for  the  allowance  of  tbe 
removal,  enter  the  cause  in  the  Circuit  Court, 
notwithstanding  tbe  term  of  that  court  has  grate 
by  during  which,  under  other  drcnmstanixs, 
"'  e  record  should  have  been  entered." 

In  auamtldp  Oo.  v.  Tvgman,  at  tbe  present 
Term  \anU,  671,  it  was  ruled  that  upon  the 
filing  of  tbe  petition  for  remonl,  accompanied 
by  a  proper  Iwnd,  tbe  suit  being  removaul:!  un- 
der the  statute,  tbe  jurisdiction  of  the  Federal 
Court  immediately  attached  in  advanceof  the 
filing  of  a  copy  of  the  record;  and  whether  that 
court  should  retain  jurisdiction,  or  diamias  or 
remand  tbe  action  because  of  the  failure  to  file 
such  copy,  was  for  It,  not  for  tbe  Stale  Court, 
*"■  determine. 

These  cases  abundantly  sustain  the  propoM- 
tion  that  the  failure  of  the  defendant  to  file  the 
copy  on  or  before  the  first  day  of  tbe  aucoeed- 
ing  session  of  tbe  Federal  Court,  does  not  de- 
prive that  court  of  jurisdicUoD  to  nooeed  in 
the  action,  and  that  whether  it  ahould  do  so  or 
not  upon  the  filing  of  the  copy,  is  for  ft  to  de- 
termine. In  this  case,  it  was  undoubtedly  with- 
in the  sound  le^  discretion  of  tbe  Circuit  Court 
to  proceed  as  fi  tbe  copy  had  been  flkd  within 
the  time  prescribed  by  Blatule,  But  clearly  it 
bad  a  like  discretion  to  determine  whether  the 
reasons  ^ven  for  tbe  failure  to  comply  in  that 
respect  with  the  law  were  mffldent.  We  do 
not  say  that  In  the  ezerdae  of  that  Ascietioii 
tbe  court  may  not  commit  an  error  which  woaM 
bring  Its  acdoo  under  the  reviewing  powo-  r4 


D,3t,ZBdbyGOO<^le 


»u.  s 


ita. 
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ihkaxnt  But  sliice  the  questioa,  wbetber  the 
aox  ihouM  b«  rem&nded  for  failure  to  file  the 
tKamij  copy  in  due  time,  la  one  of  law  and 
[Kt,  iu  determiDatfoii  to  remand,  for  eucli  a 
Kutm,  ibould  not  be  disturbed  udIcbb  it  clearly 
iwon  UuttbediBCreiion  with  which  the  court 
itiBTCiteil  baa  been  improperly  exercised. 

W*  perceiTe  no  eround  wbatcTct  to  question 
ibe  cdRMUtesa  of  me  order  of  Jlay  38, 1879,  or 
lao»dad«  that  there  was  any  abuse  by  the 
toon  <rf  its  discretion.  The  only  reason  glreu 
lorl^  f^ure  to  file  the  transcript  within  proper 
ItaM  was  ioadverteDce  upon  the  part  of  counsel; 
b  Mber  words,  the  filing  was  OTeriooked.  Itis 
mcdf  necessary  to  say  that  this  did  not  con- 
nitule  a  soffldent  legal  reason  lor  not  comply- 
iaf  'ith  tbe  statute.  At  any  rate,  the  refusal 
al  Uie  ooort  to  accept  it  as  satisfactoij  cannot 


Bai  ii  is  contended  that  the  order  of  Decem- 
to  n,  1879,  remaDding  the  cause,  was  errone- 
ov,  because  the  copv,  upon  the  second  petition 
fcT  muoral,  was  filed  In  Um  Federal  Court  with- 
ia  doe  time,  aftertbu  petition,  with  the  accom- 
puijins  bond,  was  presented  in  the  State  Court. 
Aaon&u  that  the  second  petition  for  removal 
■M  fOea  before  or  at  the  Term  at  wluch  the 
ooae  etmld  bmm  been  tried  in  tbe  State  Court, 
«e  IK  of  opinion  that  a  party  is  not  entitled, 
mdtr  fxiXiag  laws,  to  fiie  a  second  petition  for 
lit  Rntoral  upon  tbe  same  grounds,  where, 
wa  the  first  removal  by  tbe  same  party,  the 
FrdtnlCourtdeclioedto  proceed  and  remanded 
'■^  Hdt,  becaiue  of  hia  failure  to  file  the  re- 
4Rind  copy  within  the  time  fixed  by  tbe  stat- 
ic When  the  Circuit  Court  first  remanded 
!ic  came,  tbe  order  U>  that  edecl  not  being  su- 
POwM.  tbe  State  Court  was  reinvested  with 
ptiMbecioo,  wbich  could  not  be  defeated  by 
unite  reniOTal  upon  tbe  same  grounds  and  by 
^  ante  pvt;.  A  different  construction  of  " 
MM,  it  tan  be  readily  seen,  might  work 
^lioai  deUTB  In  the  preparation  and  trial  of 

J^^tmaU  amrmei. 
AwMpy.    'hat: 

Jamm  B.  HoEenney,  Clerk.  Sup.  Oouit,  V.  8. 


JOSATHAS  EIREBRIDE,  Ftff.  t»  Err., 

LAFAYETTE  COCHTT. 

Om  a  C  B^ortcr^  ed.,  SB-ZUU 

Miadeip^  bondt—UgiOaHtt  authoriigfor. 

fMm  SB  Act  of  tlM  LasWaturs  of  HtaKJurl. 
■^■r   ccortB   of  eountiei  vera  autborlied  to 
a  b«talf  of  towMblpa  tn  tlielr  nspect- 
-   -K  the  oaiittal  stock  of  anr  ral&ood 
■-1  UmS  Sotte,  bulldlni  or  propoa- 
-" — ■*  '~*^  Ihrou^ornearsuab 


-t)ii«e3«K«.  In  a  suit  na  coupons  of  the  iKiDda 
a  bunajMcbolderforvalue;  held,  tbatfhe courta 
)uld  ocqulesoe  Id  the  determination  by  tbe  quall- 


9   lesl^UTe  authority  lor  tasuing  tli» 


Slates  for  the  Western  District  of  Missouri. 
This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  enforce  the  payment 


interest  coupons 
by  the  defendant 
The  trial  of  the 


H  laued,  ledtiiiB 

idbr«n>t«of  the  people, 

vr  aDd  punuant  to  an  order  of 
.  _,  Butborttf  of  tbe  AcC  Wbea 
n  and  tbe  bondi  lanod,  tba  oom- 
lobuUdaroadlntoorUuaivb 


Pr  Ad  MM  proponlo  build  a  road  Into  or  I 
^  »«■*<■,  bot  tt  was  propo»lii«  to  ba 
few  a  Mdai  Bta*  mllea  dMant  from  tin  tc 
•■kn&r&Mana*.  IntercatoD tlM bonds i 


by  the  court,  a  jury 
baring  been  waived,  and  rraulted  in  a  judg- 
ment for  the  defendant,  on  a  special  finding  of 
facts.  Whereupon,  the  plaintiff  sued  out  tbi» 
writ  of  error. 

A  sufficient  statement  of  the  facts  of  the  case 
appears  in  the  opinion  of  tbe  court. 

Me»m.  John  B.  Handareoti,  H.  C.  Ewirtg 
and  Jo».  Sfiippen,  for  plaintiff  in  error: 

The  plaintiff  l^n  error  insists  that  the  judg- 
ment of  the  lower  court  is  erroneous,  for  ihe 
reasons:  first,  that  the  line  of  tbe  railroad  is 
suliiciently  near  to  the  township  to  comply 
with  the  provisions  of  said  Act;  second,  Uiat 
whether  the  road  be  far  from  or  near  to  the 
towuehip,  is  a  question  exclusively  for  the  con- 
sideration of  the  people  of  the  township  and 
the  county  authorities,  and  their  decision  ia 
final  in  the  premises;  and  third,  the  recital  in 
the  bonds  that  they  were  issued  under  the  Act 
of  March  28,  1868,  operal«s  as  an  estoppel 
against  the  township,  and  makes  them  valid  in 
tbe  hands  of  an  innocent  holder  for  value. 

Von  Nottrup -v.  Madi«m,  I  Wall.,  2B6(WU. 
S.,  XVIL,  539);  Meyer  v.  MtueaUne,  1  Wall., 
884(68  0.  S.,  XVII,,  564). 

In  Knox  Co.  v,  At^mcM,  31  How.,  630  <e3 
n.  S.,  XVI.,208),  it  is  said:  "The  bonds  on 
their  face  import  a  compliance  with  the  law 
under  which  they  were  issued  and  the  pur- 
chaser was  not  bound  to  look  further  for  evi- 
dence of  a  compliance  with  the  co/y^ition  of  the 
grant  of  the  power," 

See,  al*,,  Woodt  v.  LawreMt  (*,,  1  Black, 
8S6  (66  U.  8..  XVn„  122) ;  Ton  Bottrup  v, 
Maiii»on{»upTay.  Coiomar.  Eaea,  02 TJ.  S.,4tH. 
(XXni.,581);  5umAoU*v.  i<»w,92U.  B.,64a 
(XXin.,  763):  Moaltrie  Co.  v.  Bank.  02  U.  8.. 
681  (XXm,,  681);  Comn.  v.  BoUt*.  04  U.  S., 
109  (XXIV..  AT);  Oomn.  t.  January,  M  U.  8  , 
306  fXXIV,,  III);  Fompton  v.  Cooper  Union, 
101  U.  B^  200  (XXV.,  804);  Tipton  v.  Zooo- 
notive  Workt,  103  U.  8,,  530  (XXVI.,  846); 
WfiniJ  v.  Wade.  103  U.  8..  606  (XXVL,  680); 
Mena/Jia  v.  Hoiard,  102  U.  8..  65  (XXVL,  85). 

When  bonds  purport  to  be  Issued  under  a 
particular  statute,  a  b<ma  fide  purchaser  is  au- 
thorized to  assume  that  all  the  conditions  and 
requirements  of  the  law  have  been  complied 
with, 

Manyv.  OwMffo,  02  U.  S.J87  (XXm., 748); 
SumMdt  V.  Long  (rupra);  aHm  Oo,  v.  A*pin- 


aod  W.  B.  WiUon  for  d^endanl  In  arnir. 


This  i»  an  actios  upon  nindry  coupons  of 
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vissai 


BurKoa  CouBT  of  t«s  Vamo  States. 


bonds  Issued  In  Norember,  1868,  and  March, 
1666,  by  the  Count;  Court  of  Lafayette  Coun- 
tj,  Hisaouri,  in  the  name  of  that  County,  and 
in  payment  of  a  subscription  by  it  made.  Id  be- 
half of  Lexington  Townsliip,  in  that  County, 
to  the  capital  stock  of  tho  8t.  Louis  and  St. 
Joseph  Bailroad  Company,  a  corporation  cre- 
ated under  the  lawa  of  that  State.  The  bonds 
recite  that  they  were  authorized  by  a  vote  of 
the  people,  and  also  that  they  were  Issued 
"ITnderand  pursuant  to  an  order  of  the  Coun- 
ty Court  of  Lafayotl«  ConnW,  by  antliorl^  of 
an  Act  of  the  Qeneral  AsBembly  of  the  State  of 
r«tii  Missouri,  approrad  March  28,  1868,  entitled 
l'**i  -An  Act  to  Faciliate  the  Construction  of 
Railroads  In  tfae  State  of  Missouri. ' " 

The  special  flndlnK  of  facts  presents  a  single 
question,  tii,:  whether  there  was  lerislatm 
authority  for  this  issue  of  bends.  Its  oedsli 
depends  upon  the  construction  to  be  given  ._ 
that  part  of  tbe  before  mentioned  Act  which 
invests  coun^  courts  in  Missouri  with  power 
to  subscribe  in  behalf  of  townships.  In  their 
respective  counties,  to  the  capital  stock  of  any 
railroad  company  within  tbat  State,  building 
or  proposing  to  build  a  railroad  into,  through, 
(If  near  such  township,  etc. 

When  these  bonds  were  voted  by  the  town- 
ship, as  well  as  when  they  were  issued,  the  St. 
liOulB  and  St.  Joseph  Railroad  Company  did 
not  propose  to  build  a  road  into  or  through 
Lexinf^n  Township,  but  it  was  proposing  to 
build  the  road  which  Its  charter  authorized  it 
W  construct  and  operate,  lo  wit;  from  Rich- 
mond, in  Ray  County,  by  the  way  oi  Platts- 
burg,  to  St.  Joseph,  In  Buchanan  County. 
Richmond  is  nine  miles  diGtant  from  Lexington 
Township  Tfae  contention  of  the  defendant 
in  error  u,  that  a  road  bo  far  away  was  not, 
wiUiin  the  provisions  of  the  statute,  near  to  the 
township. 

The  word  "  near  "  is  relative  In  its  dgniflca- 
tion.  What  would  be  near  In  one  locality 
would  not  be  in  another.  Each  case  must  b« 
governed  by  Its  apeclal  circumstances.  The 
main  inquiry  was,  whether  a  railroad,  when 
constructed,  would  be  near  enough  to  contrib- 
Dle  to  the  convenience  or  advance  the  business 
Interests  of  the  particular  lownshlp  Involved. 
It  cannot  be  said,  as  matter  of  law,  tbat  this 
road  was  not  near  enough  to  Lexington  Town- 
ship to  bring  about  aacb  results.  That  was  a 
question  wUch  the  people  of  tbat  lownahlp 
and  the  county  court  of  the  County  were  qual- 
ified and,  within  reasonable  timita,  authorized 
to  settle  for  Uiemselves.  Their  action  in  favor 
ti  a  subscription  was  supplemented  by  pay- 
ment of  InlcTcatfor  three  years.  Under  ihese 
drcnmstaocea,  as  between  the  township  and  a 
6mm  Jids  holder  for  value,  a*  the  plamtiff  is 
conceded  to  be,  the  courts  should  acquiesce  in 
the  determination,  by  the  qualiOed  voters  and 
the  local  auUkorities,  that  the  road  in  question 
was  near  to  Lexington  Township.  If  there  was 
error,  in  this  determination,  it  is  not  so  plain 
f2IS1  '^  ^  justify  the  courts  in  disturbing  the  prac- 
tical construction  put  upon  the  statute,  at  the 
Ume  the  bonds  were  voted  and  issued,  by  those 
Immediately  Interested  in  executing  its  provis- 

Fm  .OmAvp,  T.  JfoffMim,  1  Wall.,  S61  [68  IT. 
w-  T.  MtueaUM,  16.,  891 


Tlu  Judgrnml  it  rmtrted,  wOft  dinclieM  U 
ntm  judgment  for  ^ainiiff. 
True  oop7.   "Ktt : 

James  H.  MoSenn^,  OeA,  Bop.  Omnt,  D.& 
CUed-lUD.B,.!*, 


MANHATTAN    MEDICINE    OOHPAITT, 

NATHAN  WOOD  tsa  JOHN  T.  WOOD. 

(See  8.  C  Beporter^  edl,  ns-«T J 

Trademark— tranifar  of  vm  ^-ftmtiMtnl «« 

t^—fai$Btmde-mari, 

1.  Tneobjeot  of  Uie  trade-mark  bdna  to  Indtcatt, 
br  Its  meaning  or  aseoclatlon,  the  m^a  or  ovdci ■ 
snip  of  the  aifitde,  when  a  rlBlittoltausatoini>- 
fecTod  to  otheci,  elUierbr  act  of  thsorlslnal  nuura- 
factuier  or  Iv  operation  of  law,  the  fact  of  in 
tiansfer  iliould  be  stated  In  ooonectioD  wttfa  W 

&  To  put  forth  a  taade-mark  attached  to  an  utl- 
de  ■bowing  that  It  is  manuflotured  In  a  rarCbulai 
plaoe,  by  a  peraoa  whose  manutactim  tbaie  b*4 
acquired  a  KTsat  reputatloii,  when.  Id  fact.  It  fi 
manutaotured  br  a  different  peison  at  a  dlSerait 
plaoe.  Is  a  fraud  upon  the  pnbllo  w^'-^ " 


Vo»  Somvp,  T,  Maditc 
8.,  XYIL.  KB];  Mes»  ■ 
[68  U.  8.,  Xra.,  6M]. 


uo  07  means  ol  a  tiade-muV,  containing  m^reyn- 
•entations.  is  not  one  that  a  court  of  oiuttr  irilf  aU 

[No.  «e.] 

Arguti  Mar.  7, 1883.        Decided  Apr.  1. 1883. 

APPEALfromtheCL-cultCourtoftheUnited     ' 
States  for  the  District  of  Maine.  ' 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mam.  Oeo.  F.  Edmunds,  PUla  Cbms*. 
Thomdike  Savtidtn  and  it  !>.  Muftj/,  for  ap- 

The  Atwood  Label  was  a  trade-mark  right, 
entitled  to  protection,  and  assignable. 

McLean  v.  Fleming,  96  U.  8.,  S45  (XXIV., 

!8) ;  Kidd  t.  Jokiuon,  100  U.  8.,  617  (XXV.. 
769) ;  HaU  v.  Barrotu,  4  DeG.  J.  &  S..  150 ;  S. 
C,  83  L.  J.  Ch..  904 ;  8.  C,  10  Jur.  (N.  S.L  55 ; 
Fuiton  V.  BOiar*,  4  Brews.,  43 ;  Field  v.  Lewi*, 
Seton,  Decrees  in  Equity,  4th  ed.,  837. 

The  record  shows  an  expreea  assignment ;  bat 
such  proof  is  not  necessary,  because  a  transfer 
and  succesdon  of  business  of  an  artide  cairia* 
with  it  Its  trade-mark,  by  implication. 

SdpviTtght  V,  CTements  19  W.  R,  S9B ;  Cb» 
grut  <f  S.  Spring  Oa.  v.  Sigh  Bock  Bprittg  0»., 
46  N.  T.,  m. 

Tbe  law  will  not  allow  one  man  to  sell  Ua 
those  of  another,  h?  the  use  of  tindlai 


E^. 


Cases  cited  above ;  also,  Pmy  v.  TVw^jKt,  6 
Beav.,66;  CVrift  v.  Ztay. 7  Beav.. 84 ;  TawtoTT, 
Carpenter,  11  Paige,  S93 ;  iffi?.  do.  v.  Spear.  2 
Sandf.  B.  C,  599 :  Cofften  v.  Brmttoti,  fi  MrX., 
266 ;  Taylor  v.  raj/lor,  2  Eq.  Rep.,  SOO ;  £S  Eng. 
L.  &  E.,  281 1  Fiinna  v.  SUveAik,  %  JorT^. 


«  v<n  bf  araat«d  to  r^ 
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The  cotnt  wID  enjoin  any  Imitatioii  calcu- 
ttUi  lo  deceive  ordinary  purcbueTB. 

ObmAov  v.  Thompmm,  4  Mui.  &  O.,  889 ; 
Daritf. ^ndaa.2n.  I.,6M ; lMmaT.B>tma, 
IT  Conn. .  S78 ;  WoOermon  r.  Ourrit,  S3  Iaw  T. 
(S.  Sl).  a»;  JSmUom  t.  POOage,  H  L.  T.  (N. 
8.1  7M 

It  li  not  Deceesuy  that  tbe  imitation  ehould 
be  camplete  ;  it  mar  be  Umited  and  portiaL 

UettBood  T.  BMtwidt,  2  Daly  (N.  T.),  681 . 
iytni»v.Weattr,lOBeAV.,2»l;Uofft*n-v.Bnin- 
^1  UcLean,  S16 ;  JWb.  Cb.  v.  Saear.  2  Sandf. 
a  C,  SM  •  fflriinpfon  y.  Xo^f,  18  Beav. ,  104 ; 
CUrtw.  CtaTk.iSBu^.,'ia  :  While LeadOo.Y. 
Muarj,  SS  Baib.,  419 ;  OutetUr  t.  Fomfubb,  I 
DiIL,ra>. 

Il  DMd  not  ba  faitrathHullT  deceptive. 

mmnglim  T.  Pte,  8  Myl.  4  0..  888;  5.  «., 
Cm,  Am-T.  M.Ca».,e4a;DaI<iT.  ftB.(A*m.ia 
Abb.  Pr..  887;  8.C..  Cox,  Am.T.  M.  Caa.,  E83, 

It  li  no  defense  that  the  Imitator  iafonns 
ya^iaxtn  of  tbe  imitation.  It  is  no  anawer 
to  tbe  def endantB  to  My  tbat  tbey  told  the  6lt- 
tmaa  thein. 

Onto  T.  SoOrook,  8  Sandf.,  Cb.,  686 ;  S.  v., 
C«x,  A]n.T.  H.  Cot., 30;  Chapp^t.Davidton,  2 
K»AJ.,1S8. 

Il  b  tnfllcient  to  show  that  the  Imitation  has 
bd  or  b  likely  to  lead  to  mistakes. 

CtmtjOr.  Maddick.  5  Jur.  (N.  8.),  698. 

Mr.  VmilAM  Heiir7  Clifford,  for  appel- 

Mt.  JvMHee  Flald  dellrered  the  odIqIod  at 
Ike  court: 

Thn  li  a  mit  in  equity,  to  reatraln  the  de- 
Indauta  from  oalng  an  alleged  tracle-mark  of 
ibt  cooipUinant,  upon  certam  medicines  pre- 

CA  by  them,  ana  to  compel  an  accounting 
the  pToflti  made  from  its  um  In  their  sale 
of  the  medldnei ;  also,  the  payment  of  dam- 
ua  for  their  infringement  of  the  complolnant'c 
riftu. 

The  oomplaiiuiit,aC(npoimtloDfonned  under 
Ac  tain  <H  New  York,  manufactures  In  tbat 
StMc,  medidnea  designated  as  "Atwood's  Veg- 
cUUe  Pfayaical  Jaundice  Bltlcrs ; "  and  claims 
m  Ita  trade-mark  this  designation,  vith  tbe  ac- 
noipanyinz  labels,  Wluterer  right  it  poasessee 
H  doirea  by  nriooa  metnt  asaignnients  from 
<me  Horn  Atwood,  of  Georgetown,  Hasascbu- 
Mtt.  The  faiD  alleges  that  tbe  complainant  is 
Md  for  a  long  thne  previous  lo  the  grievances 
wpM""!  of  was  tbe  manofacturer  uid  vendor 
■f  (be  modidne  mentioned ;  tbat  it  is  put  up  and 
I  sdU  ia  ^aoi  bottles  with  twelve  panel-shaped 
^de^  on  live  of  which  in  raised  words  and  l«t- 
teffAtwood'sOeouine  PbTsicalJaondke  Bit- 
la*.  Qeorntown,  Mass. /'are  blown  in  the  glaas, 
<Mk  boufe  oootaining  about  a  dot,  witb  a  light 
jdlow  primed  label  pasted  on  the  outside  detdg- 
Hcfag  the  many  vbtncs  of  tbe  medicine,  and 
tte  BMDcr  iD  wUcb  it  is  to  be  taken ;  and  Stat- 
Mg  itaal  it  is  mannbctured  bj  Hohs  Atwood, 
GwrgeiowB,  Hsm  ,  and  sold  by  his  agents 
tkwdtfboeU  tba  United  States. 

TW  Un  alM  aOegM  tbat  tbe  bottles  thus  filled 
Md  fa*''**^  an  pot  op  in  half-dozen  packages 
*tih  th«  auDS  label  on  each  package ;  that  the 
iiHiiiMi  ■Mflisi  liiTiiili«1  iiift  puHiri  fni  iiln 
itani  twcsly-five  years  ago  by  one  Dr.  Mosea 
Araood.  fonoerly  of  Oeorgeiown,  Massacha> 
■o^  bj  whom,  and  bla  awigna  and  nccetsota, 

Macs, 


It  has  been  ever  since  sold  "  By  the  name,  and 
in  the  manner,  and  nith  the  trade-murks,  label 
and  description  substantially  tbe  same  as  fore- 
said;" that  the  complainant  is  (he  ezcludve 
owner  of  the  formula  and  redpe  for  maklne 
tbe  medicine,  and  of  the  right  of  uEinc  tbe  said 
name  or  designation,  together  with  the  trade- 
marks, labels  and  good  will  of  the  business  of 
making  and  selling  tbe  same ;  that  large  sales 
of  the  medldne  under  that  name  and  designa- 
tion are  nu^,  amounting  annually  to  twelve 
thousand  bottlea ;  that  the  defendants  are  man- 
ufacturing and  selling  at  Pcotland,  He., and  at 
other  places  within  the  United  States,  unknown 
lo  the  complainant,  an  imitation  of  the  medi- 
cine, with  the  same  dedgnoUon  and  labels,  and 
put  up  In  rimilar  bottles,  with  the  same,  or 
nearly  the  same,  words  raised  on  their  sides,  in 
fraud  of  the  rights  of  the  complainant  and  to 
its  serious  injury;  that  this  Imitation  article  Is 
calculated  and  was  intended  to  deceive  pur- 
chasers, and  to  mislead  them  to  use  it  Instesd 
of  the  genuine  article  manufactoied  by  the 
complainant,  and  has  had  and  does  have  tbat 
effect.  The  bill,  therefore,  prays  for  an  Injunc- 
tion to  restrain  the  defeo^ta  from  affiztng  or 
applying  tbe  worda  "Atwood's  Vegetable  Wys- 
ical  Jaundice  Bitters,"  or  dther  of  them,  or  any 
imitation  thereof,  to  any  medidne  sold  bv  them, 
or  lo  place  tbem  on  any  bottles  Id  which  it  is 
put  up ;  and,  also,  from  using  any  labels  In 
unJtauon  of  those  of  the  compuinant.  It  also 
prsya  tor  an  accoontlng  of  profits  and  for  dam- 
agw. 

Among  the  defenses  Interposed  are  these :  ,„__, 
tbat  Hoses  Atwood  never  claimed  any  trade-  L«»Oj 
mark  of  the  words  used  In  connection  with  the 
medidne  manufactured  and  sold  by  him;  and 
assuming  that  he  had  claimed  the]  words  used 
OS  a  traiM-mark,  and  that  the  ri^t  to  use  Ihem 
had  been  transferred  to  the  assignors  of  the 
complainant,  it  was  forfeited  by  the  misrepre- 
sentation as  to  the  manufacture  of  the  medicine 
on  (he  labels  accompanying  it,  a  misrepresen- 
tation continued  by  tho  complainant 

In  the  view  we  take  of  tha  case,  it  will  not  [S221 
be  necessary  to  consider  the  first  defense  men- 
tioned, nor  the  second,  so  far  as  to  determine 
whether  the  ri^t  to  use  tbe  words  mentioned  as 
a  trade-mark  was  forfeited  absolutely  by  the  as- 
signor's loisrepresentations  as  to  tbe  manufact- 
ure of  the  artlde.  It  Is  suffldent  for  the  dis- 
Cltlon  of  the  case,  that  tbe  misrepreeentatton 
been  continued  by  the  complainant  A 
court  of  equity  will  extend  no  aid  to  sustain  a 
claim  to  a  tnute-moA  of  an  arUde, which  is  put 
forth  with  a  misrepresentation  lo  (he  puUlc  aa 
to  tbe  DoanuEacturer  of  the  article,  and  as  lo  tbe 
place  where  It  if  manutactored,  both  of  which 
partlcnlarB  were  originally  drcumstoncea  to 
guide  the  porchaaer  of  the  medidne. 

It  is  admitted  tbat  whatever  value  the  medi- 
dne possesses  wss  given  to  it  by  Its  original 
mautuacturer,  Hoaes  Atwood.  He  Uvea  in 
Georgetown,  Massachusetts,  He  manufactured 
the  medicine  there.  He  sold  it  witb  the  desig- 
nation that  It  was  his  piepandoD,  "  Atwooas 
Vegetable  Fhrsicol  Jaundice  Bitten,"  aitd  was 
manufactured  there  by  him.  As  the  medldDe 
was  Died  and  prorea  to  be  uaefol,  it  waa 
■ought  for  under  that  deslsnation,  and  tbat  pur- 
chasers mi^t  not  be  misled,  it  waa  always  ao- 
oomponied  with  a  label,  sluwlng  1^  whom  and 
903 
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At  what  place  It  waa  prepared.    TheK  Btate- 

tnenta  were  deemed  Important  In  promotJiiK 

the  lue  of  the  article  and  its  Bale,  or  tney  would 

It  havelteen  continued  hy  iheassigueesof  the 


ments  had  ceased  to  be  true.  It  is  not  hoaeet 
to  state  that  a  medicine  is  manufaciured  hy 
Hoses  Atwood,  of  Georgetown,  MoBSBchusetls, 
when  it  la  manufactured  b;  the  Manbattaa 
Uedidne  Company  in  the  Citr  of  New  York. 

Anjonehas  an  unquestionable  right  to  afflz  to 
article*  manufactured  by  him  a  mark  or  device 
not  preTiouslv  appropriated,  to  distinguish 
them  from  utfcles  of  Uie  same  general  cliarac- 
ter  msmifactured  or  sold  bj  o^era.  He  may 
thus  Dotify  the  public  of  the  origin  of  the  arti- 
cle and  secure  to  himself  the  c«neGts  of  any 
particular  ezcellcnce  it  may  possess  from  the 
manner  or  materiais  of  its  manufacture.  His 
trade-mark  is  both  a  sign  of  the  quality  of  the 
f2t3]  article  and  an  assurance  to  the  public  Uiot  it  is 
the  genuine  product  of  his  manufacture.  It 
thus  often  becomes  of  great  value  lo  hun,  and 
In  its  exclusive  use  the  court  will  protect  him 
against  attempts  of  others  to  pass  oil  their  prod- 
ucts upon  the  public  aa  his.  Tilts  proicciion 
is  affonied  not  onljr  as  a  matter  of  iuslice  to 
him,  but  to  preventimposition  upon  the  public. 
mi.  Ga.v.  Trailer.  101  U.  8..  M  [XXV.,  9941. 

The  object  of  the  trade-mark  being  to  indi- 
cate, by  its  meaning  or  association,  tlie  origin  or 
ownership  of  the  article,  it  would  seem  that 
when  a  right  to  Its  use  is  transferred  to  others, 
either  by  act  of  the  original  manufacturer  or  by 
operation  of  law,  the  fact  of  transfer  should  be 
stated  in  connection  with  its  use  ;  othei-wtse  a 
deception  would  be  practiced  upon  the  public 
and  the  very  fraud  accomplished,  to  prevent 
which  courts  of  equity  interfere  to  protect  the 
exclusive  right  of  the  original  manufacturer. 
It  one  affix,  to  goods  of  his  own  manufacture, 
slgna  or  marks  n'hich  indicate  that  they  are  the 
manufacture  of  othera,  he  is  deceivmg  the  pub- 
lic and  uticmpting  to  pass  upon  them  gooas  aa 
possessing  a  quality  and  merit  which  another's 
akill  has  given  to  similar  articles,  and  which  his 
own  manufacture  doea  not  possess  in  the  estima- 
tion of  purchaser.  To  put  forth  a  statement, 
therefore,  in  the  form  of  a  circular  or  label  at* 
tacbed  to  an  article,  that  it  Is  manufactured  in  a 
particular  place,  by  a  person  whose  manufact 
ure  there  had  acquired  a  great  reputation, 
when,  in  fact,  it  is  manufactured  by  a  diflereot 
person  at  a  different  place,  is  a  fraud  upon  the 
public  which  no  court  of  equity  wiU  counte- 
nance. 

This  doctrine  la  lUustraied  and  asserted  In 
the  case  of  Leaditr  CU>IA  Co.  t.  Amerieaa  Lealli- 
er  Clotk  Co.,  which  was  elaborately  considered 
by  Lord  Chanedlor  Westbury,  and  afterwards 
In  the  House  of  Lords,  on  appeal  from  hla  de- 
cree. 4  De  O.  J.  &  8.,  187,  and  11  H.  of  L. 
Cas.,  S3S. 

In  that  case,  an  Injunction  was  asked  to  re- 
Btroin  the  defendant  from  using  a  trade-mark 
to  designate  leather  cloth  manufactured  by  It, 
which  tmde-mark  the  complainant  claimed  to 
own.  The  article  known  as  leather  cloth  waa 
[224]  an  American  invention,  and  was  originally 
manufactured  by  J.  R.  and  C.  P.  Crockett,  at 
Newark,  New  Jerwy.  Agents  of  theirs  sold 
the  aitide  In  England  aa  "Crockett's  Leather 
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Cloth,"  Afterwards  a  company  was  fonned 
entitled  "The Crockett  Intematianal  Leatber 
Cloth  Company,"  and  the  bualncM  pievionity 
carried  on  by  ihe  Crocketts  waa  tnmaferTed  to 
this  company,  which  carried  on  businen  it 
Newark,  In  America,  as  a  chartered  oompaof, 
and  at  West  Ham,  in  England.as  a  partoenhip. 
In  1866.  one  Dodge  took  out  a  patent  in  Enf^snd 
for  tanning  leather  cloth  and  transferred  h  to 
this  company.  In  1857  the  complainanl  cob- 
pany  waa  Incorporated,  and  the  intenatioiiil 
company  sold  and  assigned  to  It  the  bosliMi 
earned  on  at  West  Ham,  together  with  the  let- 
ters patent,  and  full  authority  to  use  the  tipto- 
mark  which  bad  been  previously  used  by  it  b 
England.  A  small  part  of  the  leather  cloth 
manufactured  by  the  complainant  oconpany  wai 
tanned  or  patented.  It,  however,  nseil  a  IsM 
which  represented  that  the  articlca  stamped 
with  It  were  the  goods  of  the  CrockeU  IntM- 
national  Leather  Cloth  Company:  that  they 
were  manufactured  by  J.  R.  and  C.  P.  Crock- 
ett ;.  that  they  were  tanned  leather  cloth ;  thai 
they  were  patented  by  a  patent  obtained  in 
1850,  and  were  made  either  in  the  United  Sialea 
or  at  West  Ham,  in  England.  Each  of  IheM 
statements  or  representations  waa  untrue  ao  (ir 
as  they  applied  to  the  Roods  mode  and  sold  by 
the  complainant 

The  defendant  having  osod  oo  goods  mann- 
facturcd  by  it  a  mark  Irving  some  resemblance 
to  that  used  by  the  complainant,  the  laita 
brought  suit  to  enjoin  the  nee.  Vire-ClmirtOor 
Wood  granted  the  injunction,  but  on  appeal  to 
the  Lord  Chancellor  the  decree  was  reversed 
and  the  bill  dismissed.  Id  giving  bis  decLooD 
llie  Lord  Chancellor  said  that  the  exclusive  right 
to  use  a  trade-mark  with  respect  to  a  vcsdiNt 
commodity  is  rightly  called  property;  that  the 
jurisdiction  of  tSe  court  In  the  protection  d 
tisde-marks  rests  upon  property,  and  that  the 
court  interferes  by  injunction  because  that  is  the 
only  mode  by  which  property  of  that  descrip- 
tioncanbeettectuallyprotected.  But,heBdded: 
"When  the  owner  of  the  trade-mark  applies  for 
an  injunction  to  restrain  the  defendant  from  in- 
juring bin  property  by  making  false  representa- 
tioos  to  the  public.  It  Is  esaenml  that  the  plaint- 
iff should  not  in  his  trade-uiark,  or  In  the  busi- 
ness connected  with  It,  behimsclf  guilty  of  any 
false  or  misleading  representation;  for  if  the 
plaintiff  makes  anv  material  f^lse  statement  in 
connection  with  tne  property  he  seeks  lopro- 

3cl,  he  loses  and  very  justly,  his  rigbtto  daim 

:ie  assistance  of  acoiutof  equity."  And^ain; 

Where  a  symbol  or  label,  claimed  aa  a  tiadn- 
mark,  Is  so  constructed  or  wonled  ••  to  make 
distinct  BsaertioD  which  i*  bbe,  I 
think  no  property  can  be  cloiiued  in  It^  or  in 
other  words,  the  right  to  the  exclusive  a»  of  it 

innot  be  maintained." 

When  the  case  reached  the  House  of  Lords  tin 
correctness  of  this  doctrine  was  recogniied  bj 


decision  of  the  House  v 

The  soundness  of  the  doctrine  declared  b  j  tbe 
Lord  Chancellor  hssbeenrecogniicditiiiiunei^ 
ous  cases.    Indeed,  it  Is  but  an  qqiUcatton  of   | 
the  common  m&xlin,  that,  he  who  leAs  ec|uity  \ 
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But  pRMDt  himself  Id  court  with  cWn  huidi. 
If  hia  cue  dlidosea  fraud  or  deception  or  inl»- 
npnMoUUoD  OD  hli  part,  relief  there  wQl  be 
dniel 

LoDg  before  the  cue  dted  wu  before  the 
fount,  Ihli  doctrine  was  applied  nhen  protec- 
tioD  wv  tought  In  the  use  oi  trade-marfca.  In 
/UfiwT.  Sav.,%  Sim.,  477,  which  was  before 
Tiw-CSCoAMBM-Shadwellin  1837,ltnppeared  that 
Ike  eamplainant  was  engaged  in  seUinKaniiied 
kecon^aaed  of  different  Kinds  of  blacklea,  un- 
tolhenameofHowtnu's Mixture, "in  pach- 
tpt  having  on  three  of  torir  ddci  a  printed  Ubel 
villi  ibcM  wofde.  Tlw  defendant  having  sold 
tn  niider  the  eame  name,  and  in  packages  with 
amilir  label*,  the  complainant  applied  tor  an 
iajmictlon  to  netraln  hun  from  so  doing.  An 
■  perto Injunction,  granted  In  the  fliat  instance. 


"II  lia  dear  rule,"  said  the  Vice-Cbancellor, 
"  kid  down  t^  coiuls  of  eqnl^,  not  U>  extend 
tWr  protection  to  penona  whose  case  Is  ^not 
(ooodedin  truth." 

In  Brrg  ■*.  Trtiefitt.  •  BesT.,  M,  which  was 
Wixe  Lard  Laogdale,  Master  of  the  Rolls,  In 
IBU,  a  rimllar  ruUng  waa  bad.  There  it  ap- 
peand  tltM  one  Leathart  had  Invemed  a  mist- 
Bt  tor  the  bair,  the  secret  and  recelpe  for  raiz- 
iof  which  be  had  convcjed  to  the  plaintiff,  a 
bur-drcater  and  perfumer,  who  ^ve  U>  the 
onnpadtion  the  name  of  "  Hedicaled  Hexican 
BtbB."  and  eoU  It  as  "  PertT**  Medicated  Mexi- 
oa  Balm."  The  defendant,  one  TrueflU,  a  ri- 
nl  hair-dr(*<er  and  perfumer,  commenced  sell- 
■Of  ■  compoaitioD  dmiUr  lo  that  of  plaintift,  in 
iMtlei  with  labels  doaelr  resembling  those  used 
'vbim.  He  deslenataa  his  composition  and 
■>ldiiai  "TrueatrsHedlcaledHexicanBalm.'' 
Tke  plaintiff  thereupon  filed  hla  bill,  alleging 
tial  the  uune  or  designation  of  "Hedicaled 
Xeiican  Balm"  had  become  of  mat  value  to 
h>a  M  hia  trade-mark,  and  seek^g  to  restrtin 
the  dctnidnnt  from  lis  use.  It  appeared,  how. 
'Tcr,  that  tite  plaintiff,  in  hla  advertisements  l<i 
■iiftniblic,  had  faliiel7  set  forth  that  the  compo- 
ttiiuo  waa  ' '  a  highly  concentrated  extract  from 
vegetable  balsanuc  productions  "  of  Hexlco.and 
••«  prepared  from  "  aa  original  recipe  of  the 
Inrooi  J.  P.  Ton  Blumenbocb,  and  was  recent- 
ly provnted  to  the  proprietor  bv  a  very  near  ro- 
MHO  r>(  that  illuatriou*  physlologlat;  and  the 
fmn.  ibercfore,  refusea  ue  injunction,  the 
Kaner  of  the  RnlU  holding  that,  in  the  face  of 
•Kti  a  misrepresentation,  the  court  would  not 
aicipoi«  in  the  first  instance,  dliog  with  ap' 
I'Tmal  iba  decision  in  the  case  of  ridding  t. 


la  a  caae  in  the  Superior  Court  in  the  Citr  of 
Xfw  Tork.  ntridgt  v.  WtUi,  4  Abb.  Pr.,  144 
tL' «Db}ect  waa  very  elaborately  andablv  treated 
H  CAiQ^yMiNlM  Doer.  The  plaintiff  Ibere  had 
fatchaacd  a  recipe  for  makbg  a  certain  cosmet- 
K.wfaicb  be  sold  under  the  name  of  "  The  Balm 
'<  a  Tbuuaand  Flower*."  The  defendants  com- 
■rmd  the  manufacture  and  sale  of  a  similar 
viKle,  which  they  called  "  The  Balm  of  Ten 
TVwMajtd  Flowera."  The«omp)alDaDt,claim- 
«S  tha  name  uaed  by  him  as  a  trade-mark, 
tewta  anit  to  enjoin  the  detendanU  in  the  el- 
ytrat^ibtgeateat  upon  Ms  rights.    A  tempo- 


my  Injunction  was  granted,  but  afterwards, 
upon  the  coming  in  of  the  proofs,  it  was  dis- 
solved. It  appeared  that  the  main  ingredients 
of  the  compound  were  oil.  asbes  and  alcohol, 
and  not  an  extract  or  distillation  from  flowara. 
Instead  of  being  a  balm  the  compound  wns  a 
soap.  Thecourt  said  it  was  evident  that  the  name 

IS  given  to  It  and  used  to  deceive  the  public. 

attract  and  impose  upon  purchasers;  that  no 
represeutatioD  could  be  more  material  than  that 
of^the  ingredients  of  a  compound  recommended 
and  sold  as  a  medicine :  that  there  was  none  bo 
likely  to  induce  confidence  in  its  use,  and  none, 
when  false,  that  would  more  protably  be  at- 
traded  with  Inbuious  consequences.  And,  it 
also  said:  "Thoae  who  come  into  a  court  of 
equity,  seeking  equity,  must  come  with  pure 
hands  and  a  pure  conscience.  If  they  claim  re- 
lief against  the  fraudsof  others,  they  must  ihem- 
•elveshe  free  from  the  imputation.    If  the  sales 


assuredly  not  one  that  a  court  of  equity  ci 
required  to  aid  or  sanction.  To  do  so  wuuiu 
be  lo  forfeit  Its  name  and  character."  See,  also, 
Btabory  v.  Groteenor  li  BUtchf .,  363;  HsfAtf. 
Fratitai;  1»  How,  Pr,,  M7;  Oonnea  y.  Berd, 
138MaHs.,477;i^m«rv.  .ffajTi»,60Pa.8t.,156. 
The  doctrine  enunciated  in  all  these  casea  la 
founded  in  honesty  and  good  sense;  it  rebukes 
fraud  and  encourages  fair  dealing  with  the  pub- 
lic. In  conformity  with  It,  this  caet  baa  no 
standing  before  a  court  of  equity,  lite  decnt 
oftKe  court  belote  ditmUiing  tite  biU  must,  there- 
fore, be  thinned;  and  it  it  to  ordared. 

MoKanner,  Clerk,  Buii.  Court,  IT.  B. 


Tnieoop7.    Twt: 


(See  8. 0,  Beportei^  ed.,  t3T-»3)L 

KmUdeeret — wAot  A. 

b  an  Birtion  to  set  aside  proceedings  of  f  oieolcMure 
and  toobtaluaconveraDceortbemortstmed  prop- 
ertr,  a  decree  Is  Boal  for  the  purpose  or  an  appeal, 
which  settles  ever;  question  Id  dispute  between  the 
parties,  and  leaves  nothing  to  be  done  but  to  oom- 
pleta  the  nie  under  the  prooeedlnn  for  foieclMuTe, 
sod  hand  over  tbe  surplus  as  the  decree  direois. 

[No.  10,  Orig.] 
8>ibmiaidMar.J9,18SS.    Decided  Apr.  1. 1833. 

APPLICATION  for  a  writ  of  mandamut. 
The  history  and  facts  of  the  case  appear 
In  the  opinion  of  the  court 

Metert.  J.  D.  Rotua  and  Cb»rle«  0»««. 
for  petitioner: 

A  final  decree  iaone  which  disposes  of  the  con- 
troversy between  the  parlies. 
/Insay  V.  Oonrad,  8  How.,  801;  Tltotnpionr. 


Nora.— BTut  lajtnol  dHTM  or  Judgment  of  M( 
Our  aourt from  whWiappKd lia.  Beenouto 
aiH  V.  OHdeu,  IB  C.  8.  {<  Wheat),  4" 
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Oct.  Tun, 


XrS.,  10S8) ;  WMUtui  t.  Bant,  18  Pot.,  IB ; 
Sav  T.  Xow,  8  Cnncb,  179 ;  (hmrt.  t.  £iu»m, 
W  U.  8.,  118  (XXm.,  824), 

These  authorities  demonstrate  that  the  decree 
UDder  consldentlon  Is  a  flaal  one. 

The  petitioner  is  without  remedy  in  llie prem- 
ises, except  bv  tlie  eii  of  this  court ;  aod  It  la 
DOW  well  settled  that  where,  on  an  appeal  from 
the  district  to  the  circuit  court,  the  latter  court, 
without  COD  Eidcrins  Uie  esceptions  or  errors  as- 
signed, dismisses  the  cause  for  want  of  juris- 
diction, tnandamvi,  and  not  error  or  app^,  is 
the  proper  remedy.  Int.  Co.  v.  COmttotk,  16 
Wall.  &8  (88  U.  B.,  XXI.,  493);  R.  R.  Co.  v. 
mtwoO,  28  Wall.,  507(0011.  B.,XXin.,10S); 
Ex  parte  Soard.  105U.  8..  578  (XXVI.,  1176); 
Ex  parte  Brad»trett.'i'Pe\..,^i-,  EepartaHv*- 
kU.  18  Wall.,  870  (80  U.  8„  XX.,  684). 

Mr.  John  A.  C»iDpbell,  for  respondent: 

This  decree  la  not  Saul  witliin  tlie  meaning 
of  Section  ttSl  of  the  Revised  Statutes.  Unless 
the  decree  of  the  district  cuuri  be  final,  an  ap' 
peal  is  not  aulhorized. 

Mordccax  y.  Liniltay,  IB  How.,  IMtWU.  8., 
XV.,  624);  iftwitoomcryv,  4Tni«*>n,  21  How., 
!:80(02U.  8.,  XVI.,  160). 

Ttie  mere  dissolution  of  the  tnjunciiou  is'nol 
the  Bubjbct  of  tevislou  In  any  court,  on  apoeal. 

Vmien  v.  CoUman,  18  How,,  88  (5B  U  A, 
XV.,272);  ffeparfc&Awai.OBU.  8,,240(XXV., 
lOS);  BuMiiwlon  v.  Bartey,  83  U.  S.,a»(XXIV., 
881). 

The  retention  of  coutrol  over  the  sherifl,  the 
dirccliona  In  respect  to  the  sate  and  the  distri- 
bution of  tlic  proceeds,  and  the  reservation  of 
the  subject  of  costs  and  the  avoidance  of  a  de- 
cree to  dismiss  Uie  t>Ul  against  FrelUui,  furnish 
satisfactory  evidence  that  tlte  district  court  had 
Dot  deefgned  to  make  a  Uoal  decree  at  this  dale. 

BtAe  V.  Buatell,  19  How.,  384(60 U.  8^  XV.. 
608);  Bamardy.  ffi/«>n,  7How..6S8i  Ouliijig 
V.  Laird,  16  Blfttchf.,  219,  236-8. 

The  question  whether  a  court  can  exercise 
lurisdlcuon  under  the  Constli  ution  and  lews, 
Ulnvolvedlnevery judicial AcL  Ithaanotbeen 
considered  that  when  the  decision  has  been 
piade,  the  court  can  be  ordered  to  justify  its 
judgment,  and  that  the  litij^tion  should  lie  con- 
ducted between  the  pluiniiS  and  the  judge. 

The  authorities  seem  to  be  to  tbecontnuyof 
this.  No  mandamiu  is  allowable.  Ex  parte 
Newman.  14  Wall.,  162  (91  U.  8.,  XX.,  877) ; 
High,  Extr.  Legal  Rem.,  sees  188,  180,  190; 
Blait  V.  Morgan,  13  La.,  118. 

Mr.  CM^Ju<tfe«W»lte  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  mandamv* 
to  the  Ciicuil  Court  of  the  United  8tales  for  the 
Eastern  District  of  Louisiana,  requiring  that 
court  to  take  jurisdiction  of,  and  hear  and  de- 
termine an  appeal  by  the  petitioner.  Emetj  E. 
Norton,  from  a  decree  of  the  district  court  of 
that  district. 

The  case  as  presented  shows  that  Noitoo,  be- 
ing assignee  in  bankruptcy  of  Govy  Hood,  filed 
in  the  district  court  a  tnll  in  equity  against 
Hood,  the  bankrupt,  John  Asbetry,  alienS  of 
tlie  Parish  of  East  C^uroll,  and  Henry  Frellsen, 
setting  forth  that  Hood,  being  inBolvent,  In 

April,  1866,  oonfetsed  a  ' -■' *  '-  '- • 

Frellsen'-*"""'"  '"  ■ 

cution 

110 


1866,  oonfeteed  a  judgnieut  in  favor  of 
o  for  «^,S1».4»;  ihatln  JoW,  1868,  bxb- 
WM  issued  on  thia  jadgincnt  and  leried 


on  three  plantations  bdonginglo  Hood,  keowii, 
resnecti^,as"BlBckBayon,'' "Home  Place," 
and  "Hood  and  Wilson  nact;"  tbatonllteStb 
of  September,  1868.  there  was  a  pret^tded  Kla 
of  these  plantations  to  Frellsen  under  an  extco- 
tlon  Issued  on  his  jui^ment  for  the  sum  of 
(34,000  :  that  on  the  2^  of  Novonber.  1868. 
another  execution  was  fwoed  on  the  JndgmcDl 
and  levied  on  other  property,  which  was  tin 
nominally  sold  tmder  the  execution  to  Frdlaen; 
that  in  December,  1860.  the  BUck  Bayon  idan. 
tation  was  sold  to  WOliam  Ailing  for  KB,oao, 
one  half  of  which  was  paid  in  catm,  ano  foriha 
other  half  Frellsen  took  from  Allinr  a  half  in- 
terest in  the  land;  that  In  January,  1B6S,  Hood 
was  adjudged  a  bankrupt  on  his  own  petitioti. 
and  in  January,  1871,  recdved  hii  disdwige : 
that  hi  Hay,  1871,  Frellsen  re-convered  to  Hood 
all  the  property  he  had  bought  unaer  the  e: 


evidenced  by  mortgage  notes ; 
trananctions,  except  the  sale  of  the  one  half  of 
the  Block  Bavou  plantation  to  Ailing,  weie  a 
fraud  upon  the  bankrupt  law  and  devised  for 
the  purpose  of  raving  Frellsen  an  imlawfnl 
preference  and  to  xeni  the  in<operty  from  the 
other  creditors;  that  mm  the  beginning  il  was 
the  understanding  between  Hood  and  fWlaen 
that  Frelben  should  buy  the  proper^  under  hi* 
judgment,  hold  it  for  Hood  during  (he  bank- 
ruptcy proceedings,  and  then  reconvey  it  to 
Hood,  subject  onlv  to  any  balance  that  mijifat 
remain  due  upon  toe  judsment,  after  deducting 
the  rents  and  profits  ana  the  proceeds  of  any 
sales  in  the  meantime  recdved  [^  Frellsen;  and 
that  all  the  facts  were  unknown  to  Norton,  the 
assignee,  until  certain  disclomres  were  made 
on  the  trial  (tf  a  suit  between  Freltem  and  Hood 
in  the  Thirteenth  District  Court  of  the  Puisb 
of  East  Carroll,  growing  out  of  proceedings  by 
Frellsen  to  f  orecloxe  his  mortgage  notes  lecovtd 
on  the  reconveyance  of  Uie  property.  Ittuiiher 
appears  that  in  the  proceeiSngii  for  foredomie, 
Asberrj,  llie  sheriB,  had  been  empowersd  tr> 
sell  the  property  reconveyed  to  Hood  to  pay 
what  remained  due  on  the  mortgage  debt 

The  prayer  of  the  bill  of  Norton,  as  staled  m 
the  petition  for  ina<idiniti«,w«s  that  Norton  *'Be 
decreed  to  be  the  owner,  in  his  capacity  as  as- 
signee of  aaid  bankrupt,  of  all  the  property  de- 
scribed in  his  said  bill,  from  the  2etn  day  of 
December,  1808 (when  said  Hood  filed  hispo- 
tition  to  be  decrwd  a  bankrupt),  and  entiilea  to 
recover  the  rents  aad  revenues  thetenf  from  the 
said  Hood  and  Frellsen;  that  said  Hood  be  or- 
dered lo  transfer  to  complainant  the  propertv 
reconveyed  tn  him  by  said  Frellsen  as  afomtM; 
that  the  mortgage  pat  upon  tbe  name  by  said 
Hood  in  favor  U  said  Frellsen  becanoeled.  an- 
nulled and  erased,  and  the  sate  thereof  tinder 
aiud  executory  process  toncksing  nid  mm- 

Bge,  or  any  other  proceai  iMlnst  sud  Hood, 
enjoined  and  prohibited;  that  said  Frellsen 
be  ordered  and  decreed  lo  convey  to  oomplaln- 
ant  one  half  of  tbe  Black  Bayou  pbntatton. 

whicli  he  had  retained  Ijy  some ' 

with  William  Ailing,  the "— 

the  complainant  tbe  sum 
dollars,  received  from  said  Ailing  for  tlw  satti 
of  the  other  half  of  said  plantation,  togeUiet 
with  the  interest  tbereoo  from  Ibe  date  ol  a«id 
sale,  and  f<K  general  relief,  prooes,  etc' 

IWD.8. 


by  some  txnoKttuaX 
e  purchaser,  and  to  per 
m  of  sixteen  tbraaudl 


Hkkphib  &  Chablbbtor  R.  R.  Co.  t,  Ukited  Statbi. 


Astwen  were  filed  tuid  l«fltiiDon7  taken.  Mu 
(rbdring,  the  diitrict  court  entered  a  decree 
deeUiing  "Tbal  the  JndnueQt  in  favor  of  Heurj 
Pidbeo  ■galnit  O0T7  Hood,  In  the  Pariah  of 
CinnO,  in  the  jear  18U,  and  the  execuUonB 
Ibmnndv  In  1868,  with  the  ulee  and  conver- 
•MM  by  tlie  •heriS,  u  ehown  In  the  record, 
bare  been  eMabUibed  aa  valid  and  opendi 
ud  that  no  fraud,  colludon  nor  malpractice 
auUL<ihFd  againot  bim;  ttiat  these  proceedinga 
cBthle  Urn  to  the  propertf  m  coDTefed  to  bim, 
divchiiged  of  any  claim  of  the  plaintUF  in  this 
nit,'' and  fnnber  declaring  "That  whatever  mr- 
Vb»  nmy  atiae  from  the  sale  of  the  property 
aaiattiemocem  in  faTorHemyFrellsen  **' 
■hidi  it  deacribed  In  the  plaintUTs  bill  and 
vbidi  i*  now  held  bjr  the  iheriS,  and  bat  been 
kried  on  the  plantations  known  as  the  Home 
Pboe  and  Hood  A  WUson  Place,  the  said  sur> 
ploi  iball  not  be  paid  to  the  said  Hood,  bnt 
teDbepaidtothecomjdainant*  ■  •after de- 
dnedn<  sudi  costs  as  (hu  court  maj  decree  shall 
benidotitaf  Ibenme."  The  injunction  wUt^ 
kid  been  allowed  reetnlnlog  the  iherill  from 
lbs  execntion  of  the  process  wss  dlssolTed  and 
he  «M  permitted  to  proceed,  but  was  to  dlqxise 
tt  lbs  sorptus  that  miriit  lemaln  lo  bis  bands 
'  ifler  the  p^ment  of  Um  debt  specified  in  the 
pnxcst  aa  dine  to  Fiellseo,  and  the  costs  of  suit 
MdbMtedbr  the  District  Conn  of  the  United 
tales.  Leave  was  granted  the  complainant 
M  ^|ftJ  fta  further  orders,  regulating  the  sale 
is  fc^«ct  to  time,  and  appralMment  and  sale 
na  oedit,  according  to  the  laws  of  Louisiana. 
nt  rimiff  wit  directed  to  make  a  return  of 
Ui  Hie  U  Um  District  Court  of  the  United 
?uta,  and  the  quesiiOD  of  costs  w«  reserved 
nttil  ibe  coming  In  of  the  return. 


Ac  appeal  was  dismissed  on  the  ground  that  the 
dMiee  appealed  from  wit  itot  a  flnal  decree 
within  the  meaning  of  that  term  as  used  in  the 


nqoto  the  drcoit  court  to  set  aside  its  order  of 
JMBJMal  and  lake  Jurisdiction. 

Ve  have  had  occasion  at thepresentTerm,  In 
AaAriat  v.  Bniii!frlioff[ante,7i],  Grant  v.  Lift 
If.  OifJ[anU.  237],  and  Jt  Q>.  v.  Bxpr^M  Oo. 
[*»lr,  6S8].  lo  state  the  rule  applicable  to  the  de- 
tnnmation  of  Die  question  here  Involved,  and 
■V  then  saj:  "A  decree  it  final  for  the  purpose 
'if  sn^ipeal  *'  *  when  it  tenninales the litiga- 
tioo  between  the  parties,  and  leaves  nothing  to 
Ik  6amt  bat  to  enforce  bj  execution  what  hat 
^nea  determined."  Under  Ibis  rule,  we  tblok, 
tk^  appeal  was  well  taken.  The  decree  settled 
TfVT  qnesHon  In  dispale  lietweeo  the  mrtie*, 
mAmk  KNhing  to  be  done  bat  to  complete  the 
■Ir  ander  the  prooeedings  in  the  state  court  for 
d  hand  over  to  Norton  any     - 


r  wfakk  Ibe  sale  was  made.    The 
i^ads  pivcitelT  as  It  would  If  Frellsen  were 
^  nnilliig  tn  UM  district  csourt  for  the  f  oreclos- 
«■  oC  hla  nurtcagtt.  and  a  decree  bad  been 


the  mongaced  property.  The  court  tl 
fused  to  set  aside  the  proceedings  or  to  order  a 
conveyance,  but  did  order  the  sale  to  go  on  and 
that  the  proceeds  after  ihe  mortosge  was  sat- 
isf  ed,  be  paid  to  Norton.  It  adjudged  the  cose 
on  the  merits  in  favor  of  Frellsen  as  againtt 
Norton,  and  in  favor  of  Norton  as  against  Hood. 
The  bill  vras  not  dbmltsed  In  form  because  it 
ssked  relief  both  ss  afainst  Frellsen  and  Hood, 
sod  relief  wasgranteQassgafaMt  Hood.  Itwat 
in  l^al  effect  dismissed  as  to  Frellsen  when  the 
decree  was  entered  in  bit  favor  on  all  the  quei- 
tiout  to  which  be  was  interested. 

Th»  viritef  mandamus  aikedfor  it  granttd, 
imtv/iUumt  eotU. 
Tnieaot>r>   Test: 

T B.  HoKenne]',  deck,  Bop.  Oourt,  D.  B. 


MEMPHIS  A  CHARLESTON  RAILROAD 

COMPANY,  Pff.  in  Brr., 

I. 

VNTTED  STA1T8. 

(Bee  B.  OL,  BeDorter^  ed.,  SB-aer.) 

Tnamu  tax  on  railroad  ditidmdt  and  inttrttt 

i.  AiaUreadoompanrlanot  exempt  troa  an  m- 
-Mne  tax  on  dlvMeudi,  because  tlie  lesolutloii  de. 
olarfiur  tbe  mvtdend  was  adofited  wltldn  Hie  oonfed- 
eiate  uoes,  and  (he  jtarmrata,  on  BoooDnt  of  which 
•>— taxes  are  demaiKled,  wei«  setnaUy  made  there  i 
la  matter  of  no  Impoitiinoe  that  the  Inoome 
le  &am  propirtj  whloh  wai  wUUn  eonfedante 

WbraanOroad  aompany.atttaeeDdotaelvl] 
r.durUvwhtabttatnlmsibsd  (nUen  luarrear, 
_  J  eanihvt  bad  been  nbatantiillT'  scwpeaded,  m 
reornnlslDg  ttsaOalis  forfutnra  onslnasB.  ellner 
ruDOM  tts  pastdoe  ooupoDS  hi  a  new  ksue  <H(  bonds, 
orpaldtlMin  from  the  proceeds  of  the  sale  of  new 


Novton  tosetsside  the  pro- 


F, 

«. 

The  history  and  facts  of  the  case  appear  in 
Ibe  opinion  of  the  court.  For  additional  facts 
as  to  the  compromise,  see  the  abstract  of  the  ar- 
gument for  the  defendant  In  error. 

Mettri.  W.  T.  C.  Hnnsnn,  L.  W.  Svmei  and 
AwCan  (fiAwt^n,  for  plaintiff  In  error: 

From  June  6, 1862,  to  September  IS  iseo.the 
^irsons  In  chai^  of  this  railroad,  with  all  it» 
rollinc  stock  and  equipments,  were  forcibly  de- 
tahMd  within  the  military  llnea  of  the  oonfed> 
eraie  armies. 

They  passed  tinder  a  temporary  allegiance  to 
the  Confedente  Oovemment  and  were  bound 
by  such  laws,  and  socb  only  at  It  chose  lo  rec- 
ognlie  and  Impose.  From  the  nature  of  the 
case,  no  other  laws  could  be  obligatory  upon 
them,  for  where  there  It  ito  protection  or  all» 
glance  or  sovereignty,  there  can  be  00  claim  (o 
obedience. 

U.  8.  T.  met,  4  Wheat,  »«;  7%>rington r. 
Smith,  a  Wall,  1  (70  V.  S.,  SIX..  861);  Ban. 
auer  v.  Woodruff,  IS  Wall^  44S(EaU.S.,ZXL. 
826) ;  Flemiaa  ».  Ap*,  9  How.,  S14  jAon  v. 
A'dton.  10  Wall..  173  (77  U,  8..  XtX..«8«); 
Ltaert  v.  lto<A»rtau,  17  WaU.,  4S7  (H  U.  S., 
ZXI..e»4>. 
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Mettn,  S.  T.  PUlllps,  8otieiler-Oen.,  and 
John  3,  Blair,  for  defendant  in  error: 

By  section  81  of  tbe  Act  of  July  1,  18^,  13 
Stat,  at  L.,  469,  the  Company  became  suMect 
to  a  duty  of  S  per  cent  upon  Interest  or  oM- 
denda  ''whenever  tbe  aame  aball  be  paid  ;"  by 
the  Actof  JuneSO,  1864,l8Stat.  at  Ii.,SS4,to 
a  duty  of  0  per  centum  on  Interest  or  dividends 
nheaever  the  eame  shall  be  payable;  and  by 
tbe  Act  of  July  18,  1666.  UStat  atL.,lS9,  to 
a  duty  of  S  per  centum  upon  inierest  or  divi- 
dends whenever  tbe  same  snail  be  payable,  nith 
a  provisa  thnl  if  the  Company  ahoiild  be  unable, 
and  should  in  fact  fail  to  pay  the  Interest,  tbe 
tax  should  not  be  due  until  resumption  of  such 
payment. 

The  finding  of  conpons  in  second  mortgsge 
tionda  appears  to  liave  been  done  after  January 
1,  I860. 

By  tbe  Act  of  18M,the  tai  became  due  wben- 
«veT  tbe  interest  was  payable.  Installments  of 
interest  which  had  matured  prior  to  June 
1864,  althougb  under  the  Act  taxable  only  when 
paid,  became  the  subject  of  lax  eo  initanti  on 
tbe  passage  of  the  Act  of  18M,  being  then  pay- 
able; so  far,  therefore,  as  tills  flndlng  was  ot 
interest  wlilcb  matured  prior  to  June  13,  1866, 
Its  makes  no  difference  whether  the  interest  n'ai 
or  was  not  paid.  Ita  payment  in  second  mort' 
gage  bonds  was,  therefore,  immaterial.  After 
that  date,  in  order  to  relieve  the  Company  from 
(he  (ai,  proof  was  required,  not  merely  of  act- 
ual failure  to  payauch  interest,  but  also  of  in*- 
bDlty  to  pay. 

Tne  force  to  be  giren  io  transactions  based 
upon  confederate  currency  has  been  frequently 
considered  by  tliia  court,  Tbe  following  au- 
thorities seem  to  be  decisive  of  the  queetiun: 

TlufTington  t.  Smith.  8  WalL,  1  (75  U.  8,, 
XIX., «6l):  (W<rf»n»(*JK>fcOi««,19WaU.,548 
m  U.  S.,  XXII. ;  196);  U.  8.  v.  ViUaionga,  23 
Wall..  86(90  D.  6.,  xyrn.,  64);  R.  B.  Co.  v. 
Zing,  91  U.  8.,  8  (XXIII., 186);  SteieaH  v.  Sal- 
aman,  M  U.  8.,  4M  (XXIV..  275). 

Upon  tbe  24th  of  September,  1870,  the  Com- 
pany paid  to  the  collector  913,000,  and  look  tbe 
following  receipt:  "Received  of  M,  T.  Wicks, 
President  Memphis  and  Charleston  Railroad 
ConuMny,  $12,000,  being  balance  due  on  f24,- 
088.26,  for  penaltv  of  ne|^ect  to  m^e  returns 
of  inlereat  on  lis  bonds  maturing  from  Hay, 
1866,  to  July,  1869,  agreeably  to  Instructions 
from  Commiauoner,  under  diM  ot  August  37, 
1870,acceplingpropMitliKi  in  compromise  made 
to  him  by  Memphis  and  C^iarleeton  Railroad 
Company." 

If  this  receipt  failed  to  express  the  Intent  of 
both  parties,  so  tar  as  it  Is  a  contract,  it  was  not 
to  be  re-formed  for  mistake  in  Uiis  common  law 
proceeding.  Harfn.  HoUittgmorth,  100  U.S., 
100  (XXV.,  689) ;  Thompton  v.  A  R  Go.,  « 
Wall.,  184(78  U.  S.,  Xvni..7e6). 

As  the  parol  evidence  would  not  have  war- 
ranted a  verdict  for  the  Company,  the  court 
was  not  bound  to  submit  it  to  Uie  jury,  Cinnrt. 
V.  Clark.  94  U.  8.  276  (XXIV.,  68),  and  It  was 
not  error  to  explain  to  the  jury  the  coneapond- 
ence  and  compromise. 

Whatever  may  have  been  the  purpose  of  the 
Company,  tbe  United  States,  by  its  acGa>tance 
of  the  (12,000,  waived  no  right  not  embraced 
in  the  language  ctf  the  receipt 
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Mr.  OU^/tMtfMWttlUdetiTeredtlKiqiis- 
lon  of  tbe  court: 

This  is  a  suit  to  recover  taxes  upon  divideodi 
and  interest  paid  by  tlie  Memphis  &  Charlestiw 
Railroad  C^opany  I>etween  tbe  first  davof 
July,  1862,aDaUiBar8tday  of  December,  1^ 
The  Items  which  go  to  make  up  the  amount  of 
tlie  Judgment  hrou(;bt  here  for  review  are  Ihui 
stated  in  the  verdict  ot  the  iury : 

1.  "On  dividend  declared  March  17,  ISCS,  i 
tos  ot  $1,625.40,  being  three  per  centum  oo 
167,515.60.  tbe  value  m  legal  currency,  when 
paid,  of  $143,789,  the  whole  amountot  nid 
dividend  then  paid  in  confederate  money. 

2.  On  interest  coupons  of  said  defendant  till- 
ing due  November  1,  1862,  May  1, 1868.  K» 
vember  1,  1868,  and  Hay  1,  1864,  a  tax  of 
$910.17,  being  three  per  centon$27,826.55,the 
value,  when  paid,  in  legal  currency  of  $88,965, 
the  portionof  such  coupons  paid  in  confederate 
money;  and  the  farther  tax  ot  $3,2T4.45oDth« 
remaining^  portion  of  said  conpons  falling  due 
as  aforeeaio,  being  three  per  cent  on  $75,815.83. 
such  remaining  portion  of  said  coupons. 

8.  Onlnterest  coupons  of  salddciendantfall' 
ing  due  November  1, 1864,  Hay  1,  186S,  and 
November  1, 186S,  a  tax  of  $6,793.50,  thenme 
bein^  five  per  centum  on  $185,870,  tbeamoonl 
of  said  last  named  coupons." 

The  queatlons  presented  by  the  bQl  of  eicep-    [ 
tionsmay  be  separated  Into  three  classes,  •> 
follows: 

1.  Those  wlilch  relate  to  dividends  and  toler- 
est  paid  In  confedetate  money  and  doting  the 
late  civil  war. 

%.  Those  which  relate  to  the  payments  ot  in- 
terest after  the  close  of  the  war;  and, 

3.  Those  which  relate  to  an  alleged  compro- 
mise between  the  United  States  and  tbe  RaD- 
road  rimpaoj  under  date  of  September  14. 
1870. 

These  will  be  considered  In  their  order. 
1.  As  to  payments  in  contedeiste  money : 
Upon  this  Wncb  of  tbe  case  the  fads  are 


owner  of  an  equipped  line  of  railroad  eiiend- 
Ing  from  Memphis,  in  the  State  of  TeniMsee. 
through  the  Stales  of  Tennessee,  Mississippi. 
and  Alabama,  to  Stephenson,  in  tbe  last  named 
State.    It  was  divided  into  two  divisioos,  one 


Stephenson  westward  to  Bear  CreelE,(Ht  tl 
between  Hississimii  and  AlalMma.  havi' 
principal  office  at  HuntsviUe,  Alabama;  a 


known  as  theEsstem  Division,  exteDdingfroin 

liensonwet 

eeo  Hissii 

dpaloffice: , 

ottier.  Known  as  the  Western  Division,  extend- 
ing from  Bear  Creek  to  Mem[d)i«,  and  bavinz 
its  principal  office  at  Memphis.  Ontbellthof 
April.  1862.  tbe  mllitaiy  forces  of  tbe  United 
States  took  possession  of  the  Eastern  Division 
of  the  road,  with  all  its  rolling  stock  and  equip- 
ment, and  keU  it  until  the  cloae  of  the  war. 
The  Western  Division  was  run  by  lb«  otBcera 
of  tbe  Company  under  the  control  of  tbe  mili- 
tary BuperinteuileDt  of  tbe  confederate  autbori- 
ties  until  the  Otli  of  June,  1B62.  wben  It  was 
takeo  possession  of  by  the  United  Btatea.  TIum 
days  before  the  capture  ot  Memphis  bytbe  mili- 
tarv  forces  of  the  United  Slates  tbe  mBcns  and 
rolling  stock  of  the  Western  Division  were 
moved  south  within  tbe  confederate  lines  bv 
command  <d  tbe  oonfederate  military  aiUbor> 
U«  U.S. 
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tid  md  were  kept  there  untfl  the  ead  of  tlie 
■ir.  Daring  this  period  the  rolling  stock  wu 
bind  Iff  the  olBcen  of  Ihe  Companj'  to  other 
nOroM  cmnpaole«,  and  in  this  way  a  large 
mmit  tBcouederate  tieasuiy  notes  came  into, 
ita  hukds  of  the  officers  of  the  Compau;  with- 
b  Aa  eco(«d««te  linet.  On  the  17th  of  March, 
■  18R,  a  rcMdntion  waa  passed  within  the  con- 
'  Mmte  Unea  declaring  a  dividend  of  tour  per 
ou  OS  the  esfiita]  atfwk,  payable  in  coofeder- 
WtnsaoiTnoiaaon  the  ISth  of  April.  Under 
lUi  resdntioo,  payments  were  made,  to  the 
nooDt  staled  mlbe  verdict.  The  confederate 
■oaey  ixed  to  pay  the  coupons,  as  stated  in 
a*  verdict,  waa  sJl  obtained  from  the  hire  of 
tk  loQiiu  Mock  within  the  confederate -Unes. 
Cpoo  tfoa  state  of  facta  tlu  court  Instructed 
Oe  Jnry.  hi  ■nbetuce,  that  the  United  Stales 
■m  entitled  toioch  averdlct  as  was  rendered, 
ud  the  qnertloa  present  here  la.  In  effect, 
rtatber  that  instrucOtf .  was  right 

It  tbe  times  when  the  diridend  and  Interait 
M*  ill  qnertkm  were  paid,  the  entire  lailrood 
(( the  CinnpanT  and  fla  two  principal  offlces 
vat  within  the  UiMattf  the  military  forces  of  tlie 
Cnicd  Butes.  The  Act  of  1802,  ch.  110,  which 
pinlded  for  the  tax,  was  not  passed  until  after 
(faCnited  States  bad  established  their  militaiy 
poM^on  of  the  terxito^  traversed  by  the  rail- 
i  i^  and  within  which  the  princii»]  offices 
*Be  locaied.  The  corporation  was,  tuerefore, 
wbjaci  to  the  actual  ciDvemmeDtBl  control  of 
1^  United  States,  and  the  Uws  of  the  United 
Sam  were  both  operatiTe  upon  and  enforcible 
•atDM  k.  No  one  will  deny  that  the  internal 
rntne  laws  were  Intended  to  reodi  all  persons' 
"d  omoatiooM  within  the  dominion  of  the 
■  against  whom  the^  could  for  the 


d  thisdhridoid  bad  been  declared,  and  (be  divi- 
faid  ad  tntereat  paid  at  either  of  the  principal 
'4as  et  the  Company,  or  within  the  mllilBry 
lamnt  the  United  States,  the  taxes  sued  for 
*'«U  hsve  been  recoverable,  notwithstand- 


Kpayni 


nibeni 


itof  eamlnnde- 


_ !  enemy.    Thus  the 

t*B*fac  BOW  lo  be  determined  seems  to  be, 
*Vihcr  the  Company  is  exempt  from  the  tax. 
insBc  the  KsidutioB  declaring  the  divldnid 
*■  adapted  within  the  confederate  lines,  and 
>*  iwjmmta.  oo  account  of  which  the  taxes  are 
MSMded,  were  actually  made  there. 

Ib  A.  CW.  T.  OolUctor.  100  U.  8.,  695  [XXV., 
*CL  loOcnnd  at  the  present  Term  hi  U.  B.  v. 
X  /V  [«u«,  Ull,  li  was  held  that  the  hitemal 
WTi^Bs  t^  on  interest  and  divldenda  waa  an 
'SHK  tax  oa  tbe  borineas  of  corporations,  to  be 
«ie  bj  tb0  eorporaUoof  out  of  their  earidnga, 
■vmaaadpram.  The  payments  made  in  uiis 
'av  warn  for  dividoids  to  stockholders  and  in- 
t  to  bowlboldert  out  of  the  earnings,  income 
. j__._  . iiijj^  jjy 

earnings 

.__ .and  the 

tfiM  tt  the  company  wne  discharged  to  the 

~-mt  «C  UM  tsterest  paid.    In  this  way  the 

■■(i  «■  Ita  iMtde  of  the  confederate  lines 

*  mada  sTBlUble  to  the  corporation  which 

Cft.  U.S.,  Book  97. 


misntmal  Oieoorporatkioln  its  boa 
*^m  d  Am  dlridend,  the  surplus 
i<n  iliainiiH««1  to  the  stockbolderB, 


that  the  income  came  from  property  which  waa 
within  ccmfederale  territory.  The  property 
althougji  within  the  oonfedemte  lines,  oelonged 
lo  the  company,  and  the  income  derived  fram 
its  use  was  actuaJlv  paid  out  bv  the  company  in 
dividends  to  stocknoldcre,  ana  to  discharge  the 
corporate  debts  for  interest.  We  think  It  would 
hardly  be  claimed  that  if  a  private  individual, 
living  In  one  of  the  loyal  States  during  the  war, 
derived  an  income  which  he  actually  reduced 
to  poseesaion,  or  used  in  the  payment  of  debts, 
fromjm>pertyinconfederate  territory,  he  would 
be  exempt  from  the  income  tax  imposed  on  him 
by  the  inlemal  revenue  laws,  because  of  the 
eource  from  which  bU  income  was  derived. 
But,  if  he  would  sot  be,  it  is  dilHcult  to  sec  liow , 
this  Corporation  is.  In  both  cases  the  tax  is,  in ' 
legal  effect,  on  the  income  of  persons  subject  to 
the  actual  dominion  and  control  of  the  United 
States.  The  tax  is  payable  by  the  person  be- 
cause of  his  Income,  according  to  its  amount, 
and  without  any  reference  lo  the  way  in  which 
It  was  obtained. 

Under  the  instructions  which  were  given  the 
juiy,  the  verdict  was  only  for  the  taxes  on  the 
T^ue  of  the  confederate  treaBui;  notes  In  legal 
currency  at  the  times  the  dividend  and  interest 
were  piud.  In  this  wa^ ,  the  Company  has  only 
been  chnrged  with  an  mcome  estimaii'd  in  law- 
ful money.  Without,  therefore,  considering  in 
detail  the  particular  instructions  given  to  the 
'Jury  or  refused  as  stated  In  the  bill  of  exceptions. 
It  Is  sufficient  lo  say  that  upon  the  undisputed 
facts  it  would  baveheen  proper  for  tJie  court  to 
have  directed  the  verdict  forthe  United  Swiea 
which  was  given  in  this  branch  of  the  case. 

2.  As  U>  the  payments  of  interest  not  made  In 
confederate  notes; 

All  these  payments  were  made  after  the  close 
of  the  war,  and  there  is  no  pretense  that  iliey 
were  made  out  of  earnings  or  Income.  The 
statement  in  the  bill  of  exceptions  is  that  they 
were  paid  "either  in  cash  or  in  second  mortgage 
bonds  of  the  defendant  Company  at  a  discount, 
at  the  option  of  the  holder."  Aa  lo  thla  the 
court  Instructed  the  Jury  as  follows: 

"The  defendant's  counsel  insists  that  a  por- 
tion of  the  Interest  on  which  a  tax  is  claimea  by 
the  plaintlfFs  was  funded  In  second  mortgage 
bonds  of  the  Company,  and  that  such  funding 
did  not  amount  to  a  payment  of  such  inlercA. 
Ifyouflnd  that  any  of  the  interest  on  the  bonds 
of  the  defendant  on  which  a  tax  is  claimed  in 
this  suit  was  so  funded,  and  that  ll  was  optional 
with  the  holders  of  such  interest  coupons  to 
have  the  same  paid  In  cash  or  funded  la  second 
mortgage  bonda  at  adisoount,  I  charge  you  thai 
If  audi  holders  of  interest  coupon*  took  second 
mortgage  bottds  in  preference  to  the  cash,  that 
it  did  amount  to  a  payment,  and  the  [plaintiffs 
would  be  entitled  to  recover  the  tax  claimed  on 
the  amount  so  funded."    Andagatn;  "It  is  in 

rof  that  some  of  the  coupons  were  not  paid 
cash,  but  were  funded  in  second  mortgage 
bonds.  It  appears  that  thecreditor  bad  his  op- 
tion lo  take  payment  in  cash,  or  take  these  new 
bonds  at  a  certahi  agreed  dlscounL  It  waa^ 
the^efor^  subatantiaUy  a  payment  in  cash,  and 
a  re-invertment  of  the  amount  In  ttvond  mort- 
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bonds,    Thli  can  constitate  ma  defense  to 


I  Uhito)  Btatbs. 


[MB]  inOiis,  we  think,  there  wM  error.  Altbongji 
tbe  tu  is  impoeed  on  Interest  paid,  the  evideDt 
intention  of  Congresa  was  to  t&x  onlv  each  ray- 
menla  as  were  dther  in  fact  or  in  legal  eilect 
made  from  the  income.  Aa  was  s^d In  R.  B. 
Oo.  T.  OaOteior,  fupni,  "The  tax  ••  *  is 
emendally  an  excise  on  the  business  of  the  class 
of  corporations  mentioned  in  the  statute.  The 
■ectioD  is  a  part  of  a  system  of  taxing  incomes, 
earnings  and  profits,  adopted  during  the  late 
war  and  abandoned  as  soon  after  the  war  was 
ended  as  it  could  safely  be  done."  Under  or- 
dinary circumstances,  it  will  be  conclusively 
preaumel  that  payments  of  interest  were  made 
from  eamines,  but  when  it  appears  that  at  tbe 
end  of  a  cl<m  war,  during  which  intereet  had 
fallen  in  arrear,  and  earnings  had  been  substan- 
tially mspended,  the  company,  in  reorganizing 
its  ^aiis  for  future  business,  eithm  funded  its 
past  due  coupons  in  a  new  issue  of  bonds,  or 

eld  them  from  the  proceeds  of  the  SBlea  of  new 
nds,  no  such  presumption  can  arise  and  If 
tbe  facts  are  establl^ed  they  wiU  consiitute  a 
complete  defense  to  a  suit  for  tbe  recovery  of  a 
tax  (Siarged  on  such  payments  of  interest.  Any 
other  construction  would  be  la  violation  of  tbe 
whole  spirit  and  purpose  oJF  the  statute.  The 
bondholder  would  undoubtedly  be  taxable  tor 
his  income  derived  in  that  way.  but  the  pay- 
ment woi'ld  not  be  one  upon  which  the  com- 
*    pany  could  be  taxed. 

8.  As  to  the  alleged  compromlae: 

Without  recapitulating  tbe  facts  connected 
with  this  part  of  tbe  case,  it  is  sufQdent  to  say 
that  In  all  the  correspondence  which  preceded 
the  payment  of  the  money  on  the  34th  of  Sep- 
tember, 1670,  and  In  tbe  receipt  given  for  the 
money  when  paid,  reference  was  had  only  to 
the  payments  of  interest  maturing  from  May, 
ISSfl,  to  July,  1860.  Itwat  not  erroneous,  Ihere- 
fore,forUie  courtto  exclude  all  testimony  show- 
ing a  different  understanding  on  the  part  of  the 
offleera  of  the  Company,  oooto  instruct  the  Jury 
that  the  legal  effect  of  the  papers  in  evidence 
was  to  conSne  the  compromue  (o  the  claims  of 
the  United  Btatee  for  taxes  and  penalties  grow- 
ing out  of  tbe  interest  maturing  between  the 
dates  specified  in  the  receipt  of  the  collector. 
ren-M  ^^  nowhen  appears  that  the  officers  of  the 
ixo  '  I  United  States  had  any  knowledge  of  the  pay- 
meoti,  dtber  of  interest  or  dividends,  wbl«i 
had  been  made  at  earlier  dates. 

There  are  other  assignments  of  error,  but 
those  already  considered  dispose  of  the  entire 
case  In  a  way  to  render  the  others  immaterial 
on  another  biaL 

The  hidgmmt  it  raetned,  and  tkt  eauti  rs- 

tTumded/w  tu<AfuTewr  pnxeedingt,  not  ineon- 

liilent  iciih  thit  opinion,  lujvttica  may  requirt. 

True  copy.  Test:  _ 

James  H.  UaSeimer.  Clerk.  Bnp.  Oomt,  V.  B. 


DIBTRIOT  OF  COLUMBIA.  Fiff.  in  Brr., 

WASHmOTON  MARKET  COMPAHT. 
(Bee  aa,Baportaesei].,»S-2Se.) 


Maiiei  Chmpanj/, 
L  Debates  In  Oongrett  at  ti>e  time  ol  the  paMace . 


of  an  Act,  are  1 
denoeottia  — 
«.  The  ■- 


:  tia  meanlnE. 

Aot  of  ina  rlvtnaautbaTltr  to  the  Dot- 

Id  Board  of  PubUoVorki  of  Cbe  DWrtct  of 


, ,  by  weir  Act  of  ioomyaatiat. 

bIw>  save  power  on  the  part  «t  t^e  Hutat  Ooid- 
panylobeeome  parties  to  a  flna)  arrannmenl  in 
the Und and authoriied as  a  ooaMetaaao  totke 
raleaae  of  such  property,  an  equitable  or  tgmi 
■pportloiiiiieDt  and  reduction  oi  the  ratt  doe  Ua 
District  from  such  Oompanr. 

[No.  IMJ 
ATSiieaMor.96.t7. 1S8S.  JMdtaApr.S.atS. 

PI  SRROB  to  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia. 

Tbe  history  and  facts  foDy  Kppta  in  tbt 
opinion  by  the  court. 

Mutn.  A.  O.  Riddla  and  H.  E.  BKTfa,fM 
plaintiff  In  error. 

Jf(wn.miUaa  Blraerond  B.  F.Bntler, 
for  defendant  in  error. 

Mr.  JtuUee  M»tth«wa  deUrered  tbe  cpin- 
Ion  of  the  court! 

The  object  of  this  action  was  to  recover  the 
sum  of  153.847.28,  with  interest,  alleged  to  be 
due  from  tbe  Washington  Market  Company,  b; 
virtue  of  the  terms  of  Its  charter,  to  tbe  City  d 
Washington,  of  which  the  plaintiff  in  enor  it 
the  legal  successor. 

Tbe  Act  of  Congress  to  incorporate  the  Wisb- 
ington  Market  Company,  16  StoL  at  L.,  134. 
took  effect  May  20,  1870.  By  the  2d  section,  it 
was  enacted  that  the  Company  "  la  hereby  au- 
thorized and  empowered  to  locate  and  conMnicl 
a  suitable  buildmg  or  buOdiogs  nprai  tbe  fol- 
lowing described  gronnda,  namely:  commenc- 
ing at  the  Intersecuon  of  the  csnter  line  of  B 
Street  north  vtitb  tbe  west  Une  of  Seventh  Stitei 
west,  rurnmg  thence  north  along  the  west  side 
of  Seventh  Street  to  the  sonuerly  side  i^ 
Pennsylvania  Avenue;  thence  weMe^  akiog 
the  southerly  side  of  Pennsylvaoia  Avenoe 
to  the  southerly  side  of-Louimana  Avenue: 
thence  westerly  along  tbe  aoutheriy  side  ct 
Louisiana  Avenue  to  the  east  ride  <rf  Ninib 
Street  west;  thence  along  the  east  line  of  Ninib 
Street  to  the  center  line  of  B  Street;  tbeoM 
along  the  center  line  of  B  Street  lo  the  place 
of  beginning;  and  to  use  and  occupy  the  same 
by  tbe  erection  of  a  suitable  building  oc  bmld- 
ings  for  a  public  market-house,  including  tbe 
necessary  stalls  and  sheds,  and  also  for  storta, 
public  hoUi  and  such  other  pnrpoaes  M  Duty  be 
determined  by  said  Company,  not  tnoonsnleiit 
wlthiteuseaaapuUicmarkM.  lite  bnildiiigi 
herdn  deatgnsted  to  be  used  for  the  pnrposea 
of  a  market  shall  be  used  for  do  other  pur- 
pose Inconsistent  therewith,  but  the  same  shaO 
remain  a  public  market  as  hereinbefore  dfr' 
scribed." 

And  provision  was  mode,  irtien  the  ^pitM^ng 
was  ready  for  occupancv,  for  lettlug  out  pam 
of  the  same  as  stalls  ano  stands  for  moAct  par- 
poees,  tbe  rents  for  which  were  to  beloog  to  the 
Market  Company.  The  bulldinga  were  to  W 
constiucted  according  to  plana  set  forth  tat  ■ 
•cbedule  made  part  ot  the  Act  Tike  Oompan 
waa  retniired  to  purtbase  and  pay  for  all  boDd 
jnga  and  fixtures  then  on  the  piiiiiiisia  bdoag- 
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bf  to  iailividunlH,  at  prii-rt  to  tie  flscd.  If 
i;md  nn:  and  to  completely  finish  its  str   . 
vm  lod  improvemeuta  witbia  two  jcara  and 
Gitr  d*jt  after  obtaining  oossesslaii  of  the 
ymian  described.    The  iSih,  18th  and  14th 
vi'iOD*  of  the  Act  are  aa  follons: 

Sec  12.  And  be  ilfitrt/itr  enacled.  That  the 
Mrriitecs  conferred  bj  this  Act  ihall  b«  mjoytA 
U  aid  Companj  for  the  term  of  nlnety-Dloe 
ton.  unlns  sooDer  tenniutted  for  a  non-com- 
rboee  or  abase  of  the  condidons  borelD  tm- 
pocd  upon  laid  Company,  which  maj  be  done 


btnit 


-     'pan; , 
the  WUM  of  the  United  States, 

of  said  juoperty.    At  the  end 


kadi,  wlih  iD  the  erecdons  and  improvement 
\iaaa,  ihaU  reTert  to  the  United  States,  un- 
Im  CougreH  shall  bj  Uw  extend  the  period  of 
KcnpatkHi  thereof  1^  said  Compan;;  iVc^'fjiHf, 
nit,  if  the  Corporation  of  the  Cilj  of  Wash- 
m|U)e  ahall,  after  a  period  of  thirty  vears  from 
itemronl  of  (hit  Act,  b;  a  vote  of  the  couu- 
(A  Omot  express  a  desire  to  poneM  itself  of 
lie  aid  market  bnildinga  ana  grounds,  Con- 
Btm  atay  wHhorize  the  coiporate  authoriiles  to 
tike  pMMdon  of  the  same  upon  payment  (o 
!!k  laid  Market  House  Companv  of  a  sum  of 
tf/aef  equal  to  a  fair  uid  Just  valuadon  of  the 


such  vatoatlon  shall  be  determined 


S^^^nt 


And  bt  it  further  maOed.  That  the 
e  berein  dcMrribcd  Is  hereby  vested  In 
'■'-*  Hid  Carporadon  for  and  during  the  said 
'■  ta  of  oiae^-iilne  yeara,  or  until  a  forfeiture 
it  tB  rl^bts  and  privileges  by  a  breach  of  the 
'ooSHoB*  berein  itnpoied  on  said  Company, 
■ad  mU  eatale  sball  be  taken  and  considered  aa 
taetCTmmaMefee.  The  real  and  personal  prop- 
rrr  lA  syd  Corporation  ahall  be  subject  tc  - 
1  taxation  for  all  District  and 


«pal 


!r  and  to  the 


;14.  AttdieU further enaeUd.T\M,iaca 
UioD  of  ibenrmlegea  granted  by  this  Act  .- 
'V  WiAiBgtoo  Market  Company  the  said  Com- 
Mcy  ■fcaQ  paxjearij,  every  year  during  the  said 
■•ra  of  Blw^-iiine  years,  unto  the  CilT  of  Woah- 
*^na.  the  warn  at  129,000;  wbich  sum  shall  be 
— rncd  by  Mid  dn,aDd  set  apart  and  expended 
v  sad  oader  the  olrection  of  the  citv  govem- 
K>3t  el  Mid  dty,  for  the  support  and  relief  of 
•'  poor  <£  Mid  dty  sod  of  the  District  of  Co- 
■11  ^sm)  laid  d^  may  enforce  the  payment 
f  wd  nai  frcnn  time  (o  time  as  tbe  same  shall 
'■n^H  doe,  rither  by  an  action  at  law  or  by 
EW  —proceedings  now  authoriied  by  law 
iv  a«  codectfcn  of  taxes  by  said  dty." 

TW  tsal  catate  granted  by  this  Act  was  pub- 
^  — ~f  at  the  Doited  States.    It  had  been 


.  ,     ._     ._   .aildlngs  thereon 

I  hj  todividoals  for  such  tuc,  and  which 
■»  Mwfcct  Oompany  was  required  to  purchase, 
*•  Mbaaqpcotly  deatnned  by  Are.  There- 
IB  CtaMroM  paaed  the  fdlowing  Joint  Reso- 
mm.  wfieb  vaak  eOect  December  20, 18T0, 16 

•  *  «  rmelwtd,  ty  th*  Bmatt  an4  Bnvu  of 
^<mmi^fmm*f  OtUitUtd  Statu  tf  Am«riea 


in  ConirreM  atterTibkd.ThU  the  dialrman  of  the 
cmijTnitteea  on  Public  Buildings  and  Qrounds 
of  the  Senate  and  House  of  Kepresentadves, 
with  the  Mayor  of  Waahington,  be,  and  hereby 
are,  consdtuled  commissioners  to  require  the 
Washington  Market  Company,  organized  un- 
der the  15th  section  of  the  Act  of  May  30th, 
1870,  prompdy  to  furnish  temporary  market 
accommodations  for  the  marketmen  who  were 
driven  ont  by  the  late  Are;  and  also  to  erect,  at 
the  eariiest  posdble  day,  the  flrst  storiei  or  mar- 
ket portions  of  the  permanent  market  buildings 
provided  for  in  said  Act;  and  that  said  com- 
misdonere  be  auUiorlzed  to  make  such  altera- 
tions In  the  buildings  and  such  arrangementa 
with  said  Company  as  shall  be  best  caicutated 
to  secure  the  speedy  erection  of  buildings  cred- 
itable to  the  city,  and  sultlcienily  commodious 
for  all  the  wants  of  the  public;  Jhvtided,  hoa- 
ecer.  That  the  passage  of  this  Resolution  shall 
not  be  construed  to  supersede,  delay  or  in  any 
wa^  aSect  the  pending  investigations  into  the  fMTT 
aflaiiBof  saidCfompany,  norlo  relieve  the  Com-  ^  '' 
pany  or  any  person  from  consequences  of  any 
Acts  under  invesligadon." 

On  FebuaiT  31,  1871,  die  munldpal  govern- 
meot  of  the  Cnty  of  Washington  was  superseded 
by  the  Act  of  Congress  of  that  date,  providing 
&  government  for  the  District  of  Columbia  as 
its  successor  and  the  Legislative  Assembly  of 
the  District  of  Columbia,  on  August  23,  1871, 
passed  the  following  Resolution: 

"  B«  it  reiotvtd  by  th»  J^iiialite  Aitmibli/  <>} 
the  Di*triet  of  Columbia,  That  the  Oovemor  be 
authorized  and  required  to  act  as  one  of  the 
commiasloners  of  the  Washington  Market  Com- 
pany, under  the  Resolution  of  Congress  ap- 
proved December  SO,  1870;  and  that  he  be  re- 
quested to  prociire  such  alterations  In  the  plan 
of  the  buildings  'm  be  erected  by  said  Company 
as  shall  tranter  the  proposed  hall  from  the 
Ninth  Street  wing  to  the  main  building  on  Penn- 
sylvania Avenue,  and  also  to  secure  a  reduction 
from  12^,000  to  <:!C,000  of  the  annual  renial  re- 
quired to  be  paid  by  said  Company,  and  which 
is  now  assessed  by  the  Company  upon  the  stall 
holders. 


The  Act  of  Congress  making  appropriations 

o  supply  dellciencies,  etc.,  approved  March  8, 

8,  IT  Stat  at  L  ,  MO,  contaLus  die  foUowing 


penumipb. 

"  .^or  the  purchase  by  the  United  States  of 
the  interest  of  the  District  of  CoIumUa  in  the 
present  City  Hall  building  in  Washington,  now 
used  solely  for  goveroment  purposes,  such  sum 
as  may  be  determined  by  three  impartial  ap- 
pralaere,  to  be  selected  by  the  Secretary  of  the 
Interior,  not  exceeding  $76,000,  the  same  to  be 
applied  by  said  District  only  for  the  erection 
of  a  suitable  building  for  the  District  office*; 
and  the  Qovemor  and  Board  of  Public  Works 
are  authorized,  if  ibey  deem  It  advisable  for 
that  purpose,  lo  makt  arraiwementt  to  leeur* 
ntfflct''"*  ^"^  fronting  on  Pennsylvania  and 
Louisiana  Avenues,  between  l^eventh  and  Ninth 
Streets:  Pronded,  Ttiat  the  Government  of  the 
United  States  shall  not  be  liable  for  any  ex- 
penditures for  said  land,  or  for  the  purchase  rUSl 
money  therefor,  or  for  the  buildings  to  be  erectr  **^J 
ed  thereon;  and  no  land  or  the  use  thereof  is 
hereby  granted  for  the  purpose  of  erecting  any 
building  thereon  for  such  building. " 

On  June  26,  1878.  the  LegUlatiVo  Assembly 
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bcniRUS  COOBT  OF  IH£  UMITED  gTATEa, 


Oct.  Tuim, 


of  tbe  District  of  Columbia  passed  m  Act  ap- 
proprlatiDK  tbe  sum  of  ttlO.OUO  for  the  erection 
of  a  suitable  building  for  tbe  District  offices, 
under  the  direction  of  the  Governor  and  Boud 
of  Public  Works,  wbicb  Included  the  nun  of 
|75,000,  receivable  for  Its  lDtet«st  in  tbe  CItj 
HsU  bnilding.uiidertheprOTiBioQsof  the  above 
paragraph  from  tbe  Dencicncv  Appropriation 
Act. 

In  view  of  that  expenditure,  tbe  Oovemot 
and  Board  of  Public  Works  had  made  an  ar- 
raDKement  for  a  site  for  the  Intended  structure 
witfi  the  Waahinrton  Market  Compaor,  which 
is  contained  In  the  following  memorandum  of 
agreement  between  them: 

"  In  pursuance  of  tbe  Act  of  CoDgreas  ot 
March  8,  1873,  authorizing  tbe  Governor  and 
Board  of  Public  Worla,  if  dej  deem  it  ad- 
vlsable,  for  tbe  purpose  of  erecting  thereon  a 
suitable  building  for  District  offices,  to  make 
anangements  to  secure  sufficient  land  fronting 
on  Pennsylvania  and  Louisiana  Avenues,  be- 
tween Seventh  and  Kintb  Streets,  It  is  hereby 
■greed  that: 

1.  The  Washington  Market  Company  shall, 
by  Kood  and  sufficient  quitclaim  deed,  release 
ana  convey  to  the  District  of  Columbia,  all  the 
title  and  interest  of  said  Company,  acquired 
under  Act  of  Congress  of  May  2C,  1810,  incor- 
porating said  Company,  in  and  to  so  mnch  of 
the  laoa  within  said  District,  described  in  sec- 
tion 2,  of  said  Act,  and  fronting  Pennsylvania 
and  Louisiana  Avenues,  as  Is  contained  within 
the  following  limits; 

Beginning  at  the  southweet  corner  of  Sev- 
Oitb  Street  and  Pnnnsylvania  Avenue;  thence 
westerly  along  the  souAerty  side  of  Pennsyl- 
vania Avenue  to  its  inlereection  with  tbe  south- 
erly sideofI»uisiana  Avenue;  thence  westerly 
along  the  southerly  side  of  Louisiana  Avenue 
to  the  east  aide  of  Ninth  Street;  thence  along 
the  east  line  of  Ninth  Street  eighty-six  feet; 
thence  easterly  on  a  line  pamllet  with  the  afore- 
said southerly  line  of  Louisiana  Avenue  to  a 
point  efghty-siz  feet  south  of  said  intersection 
oftbesoutherlyline  of  Pennsylvania  andLoui- 
i  Avenues;  and  thence  on  a  line  parallel 


wlUt  ibe  aforesaid  aoutberly  side  of  Pennsyl- 
vania Avenue  to  tbe  westerly  line  of  Sevr-"- 
[249]      Btrcct,  at  a  point  eighty-six  feet  from  tbe 


The  Washington  Market  Company  shall  also. 
In  said  deed,  convey  to  said  District  the  right 
to  use  in  common  with  said  Market  Company, 
•s  a  passaee  way  and  court  yard,  all  the  land 
between  the  lot  conveyed  in  said  deed  and  a 
line  drawn  westerly  nvm  Seventh  to  Ninth 
Street,  ten  feet  nonb  of  the  north  walls  of  the 
present  Seventh  and  Ninth  Street  buildings  of 
said  Market  Company. 

3.  In  consideration  of  tbe  aforesdd  release 
and  conveyance  b^  the  Waahinelon  Market 
Company  to  the  District  of  Colunibia,  tbe  Dis- 
trict will  assume  and  fulfill  all  obligations  im- 
posed upon  the  Company  by  section  14  of  said 
Act  Of  May  20, 1880,  as  mo(Ufled  by  Act  of  the 
Le^ative  Assembly  of  tbe  District,  of  August 
88, 1B71,  except  as  foUowet 

The  Market  Company  sball  pay  annually  to 
the  District  of  Columbia,  during  the  term,  and 
for  tbe  purpose  mentioned  in  said  section  14, 
716 


the  turn  tf  t7,S00,  payable  quarterly,  which 
sum  shall,  during  said  term,  be  In  the  nlsce  of 
all  rental  for  the  ground  occupied  bv  Uie  nuu- 
ketbuildiuKB  of  said  Company;  and  In  case  in 
any  year  the  general  district  taxes  upon  nk: 
KToimd  and  market  buUdings  shall  acMd 
$5,500,  the  excess  above  that  amount  dull  be 
deducted  from  said  rental  of  $7,500,  so  thatlbc 
total  annual  payments  for  rental  and  taxes  sbtl! 
not  exceed  $13,000;  the  Dbtrict,  however,  noi 
heret^  releasing,  bnt  expressly  reserving,  unJ 
the  Market  Comnany  hneby  conBrmlng,  tx 
ri^t  of  the  District,  ^ven  by  section  2  of  tk 
Act  of  May  20,  1670,  of  fixing  and  amtroDiDg, 
fortheprotectiosotlb^tnarketdealen  andol 
the  public,  the  amount  of  rentals  of  the  mib 
and  stands  in  said  market  buOdings:  and  it  is 
also  hereby  agreed  that  tbe  annual  rental  of 
stalls  and  stands  in  the  other  markets  in  tbe 
City  of  Washbigton  sball  not  be  fiied  by  the 
district  authorities  at  a  lower  rate  per  Equve 
foot  of  area  than  aeven^  per  cent  of  the  tau 
fixed  under  said  section  for  stalls  and  stands  is 
the  market  buildings  of  said  Company;  and  the 
district  shall  not  use  the  land  released  and  coD- 
vey«l  as  aforesaid  for  the  purpose  of  a  marttt. 


its  past  rental  account  to  that  time  at  tbe  lale^ 
shiceAugustSS,  1871,  fixed  t^  tbe  Besohition  of 
the  LcKislative  Assemblv  of  that  date;  and  shall 
immecuately  pay  the  balance  due  tbe  tressuret 
of  the  District. 

Possession  of  tbe  land  conveyed  shall  be  gitee 
the  District  upon  tbe  day  ta  executing  this 
agreement. 

Dated  at  Washington,  March  18,1878. 

Washington  Market  Company, 
By  M.  G.  Emety,  iVsmtsa^ 
H.  D.  Cooke,  ftwemor, 
Alex.  R  Shepherd, 
Jamee  A.  Magrudn, 
6.  P.  Brown, 
Adolf  Ctaus, 

Board  itfPiMU  W»Hcl' 

By  a  deed  of  the  same  date,  tbe  WadUngtoo 
Mai«et  Company  conveyed  and  rdessed  to  the 
District  of  Columbia  tbe  real  estate  described  in 
the  agreement,  which  deed  was  debverad  and 
recorted. 

From  the  bill  of  exceptions,  taken  upon  the 
trial  ii  the  action  in  tbe  Supreme  Court  of  the 
District  of  Columbia,  It  appears  that,  "  To  fur- 
ther maintain  the  Issuts  upon  its  part  Joined, 
the  defendant  offered  and  gave  evidence  to  tbe 
Jury  tending  to  prove  that  Immediatdv  opon  tbe 
execution  en  said  agreement  of  Manm  18, 1873. 
said  defendant  settled  with  Ibe  piopcioCBcersol 
said  District  of  CdumUa  its  past  rental  mjooodi 
on  the  terms  and  It  the  manner  fixed  Id  said 
agreement,  and  paid  toU)etTeaeiiTVO[sKidI>i~ 
tnct  the  balance  agreed  In  said  settlentort  to  U 
due  from  the  defendant  to  said  District;  that  de 
fendant  had  paid  its  said  rental  acooont  ftoc 
and  including  Harcit  18,  1878,  to  Ajsil  1,  lETlS 
at  the  rate  or  $20,000  per  annum.  DefendM 
further  gave  In  evidmce  a  letter  doted  April  1 
1878,  si^ed  offidally  by  tbe  comptroller  at  tfaa 
date  of  said  District,  and  addressed  to  said  d< 
fendant,  acknowledging  that  defeodsnt  had  an 
tied  and  paid  to  said  lAstrict  aU  amounts  du 
from  defendant  on  rental  account  up  to  wi 
April  1,  1678.    Defendant  further  proved  Ob 

t07  V.  : 
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Inm  mU  lut  date  to  the  dale  of  tUa  suit  It  has 
paid  to  the  plaindfl,  on  acoount  of  n^d  rent,  at 
Uienlfl  of  «7,SO0  annuallj;  Out  Immedialely 
HbMqoeot  tolbedateof  aaidaereementandex- 
^  taSoa  sad  dellTerr  of  mM  indeoture.  coDvef- 
b;  tc  Ibe  plaiutUf  the  property  fronting  on 
PHHylmiia  A««one  between  SeveoUi  and 
SInth  Stn«ta  noithweM,  in  the  Ctty  of  Waah- 
ia;tOD,  District  of  ColumUa,  thepuintitf  took 
pcwMdon  of  tbe  ground  between  aald  llmita, 
ud  made  ezcavationi  for  a  fonodatioa  for  a 
taOding  Int  ofBcea  for  the  District  of  Columbia, 
bat  hadiMM  proceeded  more  than  a  few  days  in 
ocaTatiDs  before  the  worlc  was  stopped;  that 
Um  drfen&nt  haa  not,  from  the  dale  of  said  io- 
dmoR,  been  in  poaaowlon  of  or  exercised  any 
power  or  anthori^  over  the  ground  ao  conveyed, 
Of  any  part  thereof." 
And  there  was  no  evidence  incoDsIstent  with 


nluotU 


vltbout  repud  to  tbe  reduction  and  settleinent 
emmti  by  tbe  defendant  under  the  aeivemeat 
<1  March  18.  1678.  Thia  ^reement  the  plaint- 
iff lo  error  claims  to  be  voiC  Tbe  court  oelow 
bew  of  a  diflFerent  optnioD,  directed  a  verdict 
Tor  uk  defendant,  tbe  Judfpnent  on  which  is 
tfodgbt  into  review  by  thia  writ  of  error. 

We  see  no  noond  of  support  for  tbe  eugges. 
■ion  ol  Goonw,  that  Congress,  by  the  Act  incor- 
pMUfatf  tbe  Waablngton  Market  Company  and 
tilag  tbe  tarme  for  the  uae  of  tbe  public  prop 
err  granted  to  it,  eatablished  an  Irrevocabli 
tkariMto  trust  tor  the  poor  of  Waahini^L 
Otj,  and  therdiy  disabled  Itself  fromautboriz- 
i>g  m  aabaeoDent  changea  in  the  mode  and 
rnnflrfaue  <d  tut  mnt;  nor  are  we  willing  to 
M  that  are  reported  aa  occurrlDg 


i  meaning  of  the  clause  on 


lumbla  lo  make  socb  an  amngement  also  car- 
ried with  it  power  on  the  part  of  the  Market 
Company  to  become  a  party  toil  Tbe  fact  that 
tbe  latter  is  not  expTCBsly  named  is  without  1» 
gal  sigidflcance.  Tbe  deslguation  (d  the  prop- 
erty was  dso  tbe  dealCTiatioD  of  Its  owner. 

It  is  evident,  also,  that  the  arrangement  au- 
thorized to  be  made  was  descritied  as  intended 
to  have  the  effect  of  securing  tbe  land  for  the 
purpose.  Thia  neceaaarily  Implied  that  theap 
rangementjjrben  made,  as  authorized,  abould 
be  final.    The  suggestion  that  It  was  intended 


le  jMsaage  of  tbe 
;ofMaTCfaf 

.__ ^ing  of  the  cla 

vkkb  the  controversy  in  this  case  depends. 

Tbe  qoeatton  la,  whether,  accordiog  to  it»ci 

nn  eoa&tncOoa,  that  clause  authorized  the 

pvtieB  to  execute  the  agreement  into  which  they 


oitable  building  for  the  district 
<4e>a.  So  part  of  It  could  lawfully  beexpend- 
"Ih  tbe  porchaae  of  land  fora  rite.  Itiaequal- 
JT  bWo  t&e(  DO  paUic  buida  belonging  to  the 
CdHd  SlaMa  wen  granted  to  be  used  for  tiiat 
^ipon.  E^wma  aathority  is  given  to  the  Gov- 
•nor  and  Board  of  Public  Works  to  make  ar- 


k  Streets,  iftiiey  deem  it  advisable, ... 

thtf  pemae;  It  la  not  denied  that,  lo  connec- 
Sm  wHk  tlw  expiesa  declaration  that  no  right 
■a  He  any  public  ground  was  thereby  grauted, 
'aa  doRflptioD  Deceaaarily  covered  a  portion  of 
A>  nal  estate  graniMl  to  the  Market  Company 
ly  tB  Act  of  Incorporation.   Any  arrangement 

k (  it  aa  a  iiie  for  the  dbtrlct  buildings 

"MsaiOy  be  made  with  It.    And  power 
a  ibe  autboritiea  of  tbe  District  of  Co- 


gress  for  its  approval  and  rstiflcation,  finds  no 
warrant  la  the  context,  and  is  quite  clearly  neg- 
atived by  the  terms  in  which  tiie  Act  repels  the 
Idea,  that  tbe  arrangement  to  be  made  should  in 
aov  way  commit  the  United  Stales  to  any  liai- 
bllity  topayforaoyezpenditurea,  either  fur  the 
lanallMilf  or  tbe  improvements  to  be  made  upon 
.t __...__    ....... —  jj^  inferred  that 

to  be  made  with 

. jsiraaled  portion 

of  iu  land,  and  that  It  must  be  effected  without 
the  outiay  of  any  moitey. 

This  could  be  accomplished  in  but  one  way. 
It  was  to  induce  the  Market  Company  lo  relin- 
quish Its  right  to  the  esclurive  use  of  the  spec- 
ified portion  of  its  land,  upon  the  basis  of  soma 
modiflcation  of  the  terms  upon  which  it  was 
held.  As  these  embraced  payments  of  money, 
which  the  Market  Company  was  under  obllga-  ronai 
tion  to  pay  to  tite  District  of  Columbia,  and  l*<><'i 
which  toe  goveroment  of  tbe  District  had  exclu- 
sive power  to  administer  for  the  purposes  de- 
scribed in  the  Act,  It  follows  that  It  must  have 
been  intended  to  authorize  such  an  airaogement 
in  ruspect  lo  these  obligations  of  the  Market 
Company  as  would  fumish  to  tbe  latter  a  con- 
sideration and  inducement  for  a  release  of  a  part 
of  its  properPr.  And  no  consideration  for  the 
release  ot  a  part  of  demised  property  is  more 
suitable  to  the  nature  of  tbe  relation  between  the 
parties  than  an  equitable  or  agreed  apportion- 
ment of  tlie  reot.  Such  was  tbe  form  and  sub. 
stance  of  the  arraagement  in  question.  Tbe  ad- 
Justment  of  the  arrearages  of  rent  was  a  legiti- 
mate Incident,  whether  the  prior  agreement  for 
a  reduction  of  the  amount  from  $25,000  to 
120,000  was  lawful,  at  tiie  time  it  was  flnt  made, 
or  not.  It  became  ao  by  becoming  pan  of  the 
arrangement  flnallr  entered  into.  Whether 
otberproTisions  of  ue  arrangementiDOt  brou^t 
into  this  controversy,  such  as  tbe  provision  re- 
lating lo  the  maximum  of  taxes  thereafter  to  be 
assessed,  and  in  respect  to  the  rental  of  stalls, 
to  be  charged  lo  occupants  in  tbe  market  house 
building,  are  lawful  and  binding,  it  is  not  nec- 
easaiy  to  decide,  as  they  are  not  propermatten 
of  consideration  In  the  present  action. 

,  opijiionthatOtrtUnotrmrinth* 
noard  qft/iitjvdgment  and  itit,  aecording^,  of- 
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Sup&xuB  CoETBT  or  THB  Unttsd  States. 


Oct.  Tim, 


JAMES  S.  WILKIN8.  Pff.  in  Err.. 

8EMPLE  ELLETT,  AdiiiT.  of  Trokab  N. 

QrABLEB,  Deceased. 

(Seaa C  BepOTter'B mL.  tU-iSt.) 

Payment  I*  adtntnittrator  cf  aiwther  State— 

when  good. 

*  Wbsn  a  debt  due  to  s  deoHised  person  la  volun- 
tarily paid  br  the  debtor  at  hli  own  domloU  Id  a 
Btute  In  whlob  no  admlnlBtiBtion  ban  been  t&lien 
out,  and  In  which  no  creditors  or  nejt  of  kin  reside, 
to  an  ndmlnlstratorappointedln  another  State,  and 
theaum  paid  la  InventorleKi  and  accounted  (or  by 
Urn  Id  that  State,  tbepiu'mentlagoodasBsalDitaD 
administrator  anenvardg  appointed  In  tbe  State  In 
Thlch  the  payment  Is  made,  nltboush  tlik  Ii  the 
State  m  the  domtcU  of  tbe  deo~«sed. 

tNo.  180.] 
Argued  Mar.7.S,  1883.    Decided  Apr.  16. 1883. 

TH  ERROR  to  tbe  Circuit  Court  of  the  United 
X  Stales forthe Western DistiictofTeaaessee. 

Tbe  bistoiy  and  facts  of  tlie  case  Bufflcientlj' 
appear  In  the  opinion  of  the  court. 

Mestri,  W.  Y.  C.  Humes  aod  D.  H.  Potion,, 
for  plaiutift  in  error. 

Mcun.  S.  P.  Walker  and  B.  T.  XcJXiiat, 
for  defendant  in  error. 

Mr  Jvttiee  G;«r  delivered  the  opfofon  of 
the  court: 

This  U  an  actian  of  awumpeit  on  the  common 
counts,  brought  In  the  Circuit  Court  of  the 
United  Slates  for  the  Western  Dislrict  of  Ten- 
nessee. The  plaintiff  is  a  citizen  of  Virginia, 
and  sues  as  oaminLstrator,  appointed  in  Tennes- 
see, of  the  estate  of  Thomas  N.  Qusries.  The 
defcndsnt  is  a  citizen  of  Tennessee,  and  huttIt- 
Ing  partner  of  the  firm  of  F.  H.  CluTk  &  Com- 
IMtay.  The  answer  sets  up  that  Quarlea  was  a 
citizen  of  Alabama  at  the  time  of  hisdeath;  that 
the  sum  sued  for  has  been  paid  to  Wilham 
Ooodloe,  appointed  his  administrator  in  that 
Stale,  and  has  been  inventoried  and  accounted 
for  bj  him  upon  a  final  setUement  of  his  ad- 
ministration; and  that  there  are  no  creditors  of 
QuailesinTennessce.  The  undisputed  facts,  ap- 
pearing bf  the  bill  of  exceptions,  are  as  follows: 

Quarlea  was  bom  at  Richmond,  Virginia,  in 
1885.  In  1SS9  his  mother,  a  widow,  removed 
with  hiro,  her  only  child,  to  Counland,  Alabama. 
Tbev  Uved  there  together  until  1856,  and  she 
mode  her  borne  there  until  her  death  in  1664. 
In  165<!  he  went  to  Memphis,  Tennessee,  and 
there  entered  the  employmentof  F.  H.  Ctark& 
Companj,  and  continued  in  their  employment 
Bsaclerk,  making  no  Investments  himself,  but 
leaving  his  surplus  earnlncaon  interest  In  their 
hands,  until  January,  1866,  when  he  went  to  Uie 
house  of  a  cousin  in  Courtland,  Alabama,  and 
while  there  died  by  an  accident,  leavingpnraoDal 
estate  In  Alabama.  On  the  2Tth  of  January, 
1866,  Ooodloe  took  out  letters  of  administration 
in  Alabama,  and  in  February,  1866,  went  to 
Memphis,  and  there,  upon  eiblbtting  his  letters 
of  administration,  received  from  thedefendant 
rSS8]  ^e  sum  of  money  due  to  Quarles,  amounting 
to  (3,46S.22  'Which  is  the  same  for  which  thS 
(uit  is  brought,  and  included  it  in  his  inventoty, 
and  in  his  final  account,  which  was  aUowed  by 
the  probate  court  in  Alabama.  There  were  no 
other  debU  due  from  Quarles  in  Tennasaee.   All 

■  Head  note  br  ilfr.  Jxatiet  Qbat. 
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his  next  of  kin  resided  in  Virginia  or  In  Ah- 
bama;  and  no  administration  was  lakai  ontun 
his  estate  in  Tennessee  until  June,  188IJ,  when 
letters  of  administration  were  there  Issued  to  Ik 
plaintiff. 

There  was  couSicting  evidence  upon  the  qiie» 
tion  whether  the  dpmidl  of  Quarles  at  tbe  time 
of  hia  death  was  in  Alabama  or  in  Temtcoec. 
The  Jurr  found  that  it  was  in  Tennessee,  under 
instructiona  the  correctness  of  which  we  we 
not  prepared  to  afSrm,  but  need  not  consider, 
because,  assuming  them  to  be  correct,  we  an 
of  opinion  that  the  court  erred  In  instructiiig 
the  Jury  that,  if  the  domidl  was  in  Tenneaee, 
they  must  find  for  the  plaintiff;  andlnrefosiii; 
to  instruct  them,  as  requested  by  the  defendint. 
that  the  payment  to  the  Alsbaina  administnlot 
before  the  appointment  of  one  in  Tennessee,  and 
there  being  no  Tennessee  creditors,  wasarolid 
discharge  of  the  defendant,  without  refeieoce 
to  the  domicll. 

There  is  no  doubt  that  tbe  nicceasicxi  to  tbe 
personal  estate  of  a  deceased  person  is  gavened 
by  the  law  of  bis  domidl  at  tbe  time  of  hii 
death ;  that  the  proper  place  for  the  fnindpsl  id- 
ministration  of  nia  estate  is  that  domkil:  that  ai- 
ministration  may  alao  be  taken  out  in  any  plsoe 
In  which  be  leaves  personal  proper^;  ana  Ibu 
no  suit  for  the  recovery  of  a  debt  dnetobimu 
the  time  of  his  death  can  be  brought  by  an  ad- 
mlniatrator  as  such  In  any  State  in  whioibe  bu 
not  taken  out  administration. 

But  the  reason  for  this  last  nil«  Is  the  psotM- 
tlon  of  the  rights  of  citizens  of  the  State  in  whidi 
tbe  suit  is  brought;  and  the  objectioD  docs  dM 
rest  upon  any  defect  of  the  adminlstialor'i  title 
in  the  proper^,  but  upon  bis  personal  incapaci- 
ty to  sue  as  aomlnistrator  beyond  the  ju^!.di^ 
tion  which  appointed  him. 

If  a  debtor,  residing  In  another  State,  comes 
Into  the  State  in  which  the  administrator  has 
been  appointed,  and  there  para  him,  the  mt- 
ment  is  a  valid  discharge  evwywheie.  If  vit 
debtor,  being  in  that  State,  Is  there  sued  by  the 
odmialatrator,  and  Judgment  reoorered  a^ain^ 
him,  the  administrator  may  brinff  anit  m  hi^ 
own  name  upon  that  Judgment  in  tbe  Sia',« 
wherethedebtorreaides.   ThinuigeY,  Chavd,\^ 

-     3.71. 

tie  administrator,  by  virtue  of  hla  apooinv 
t  and  authori^  as  such,  obtains  the  title  in 
niaaoi;  notes  or  other  written  evidences  of 
debt,  held  t^  the  Inleelale  at  tbe  time  of  hii 
death,  and  coming  to  the  posaesdon  of  tbe  sd- 
ministrator;  and  may  sell,  transfer  and  IndorK 
the  same;  and  tbe  purchaseia  or  Indonees  maT 
maintain  actions  in  their  own  names  against  IIk 
debtors  in  another  Slate,  if  the  debts  are  nego- 
tiable promissory  notes,  or  if  the  law  of  the 
State  m  which  the  action  is  brought  permila  the 
assignee  of  a  chose  in  action  to  sue  m  his  own 
name.  Barperv.  Bid(«r,2Fet.,Z8»;Sbaw,  C. 
J.,  in  Sand  v.  Bttbbard,  4  Het^SSS,  358-^60. 
FaeTtenv.Che7niealBk.,«iS.Y.tl.  Andoo 
a  note  made  to  the  Intestate,  payableto  bearer, 
an  administrator  appointed  in  one  State  r  ty 
—e  in  bia  own  name  in  another  State.  Samtl 
Barrett.  8  He.,  853;  BobituoKV.  OrandaO,  \ 
Wend.,  425. 

In  accordance  with  these  views,  it  ma  beM 
by  this  court,  when  this  caae  was  before  itoltei 
a  former  trial,  at  which  the  domidl  of  the  in 
leetate  appeared  to  have  been  In  Alahmng,  iba 
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(be  ufmeDt  in  Tenneasee  to  the  AUboma  ad- 
minlttnUH'  wu  good  sa  against  the  adminis- 
Xntot  «fian*arda  appointed  m  Teimeesee.  Wil- 
toiuT,  J«rt(.9W»B.,7«r76U.S.,XIX.,686]. 

Tha  fact  that  tbe  domicil  of  the  tntesUie 
hu  now  been  found  bj  the  juiy  to  be  In  Ten- 
MMn,  doe*  not  appear  to  us  to  make  anj  dlf- 
ftKDca,  There  are  ndtber  creditors  nor  next 
of  Un  In  Tennessee.  The  Alabama  adn^lnl^ 
UaUr  111*  inventoried  and  accounted  for  tbe 
uwoDt  of  this  debt  in  Alabama.  Tbe  diatribu- 
lina  uncaig  the  next  of  Idn,  whether  made  in 
<i;;h.»M  or  in  Tennessee,  must  be  according  to 
the  law  of  the  domicil ;  and  It  has  not  been  sug- 
Med  that  there  la  k)j  difference  between  tbe 
ttin  of  the  two  States  In  that  regard. 

Titjvdfftnmt  mutt,  therefore,  be  renerud  and 
At  earn  itmanded,  mt/t  dirKtion*  lo  let  tuide  (A4 
mrdia  and  to  ordtr  a  ntw  trial. 

H.  lloKeimer>  (aerk,8up.  Oourt  V.  B. 

tr.a,ai 


KABTIN  BASKET,  Appt.. 


trs^. 


— ,  and  dellTer;  of  a  oertifloaM 

a  fin  mortli  couio,  tanotsood  ai.-. 

_tt7  ooder  tbe  lam  ol  Tennenee,  and 

tha  title •- '- 


L  States  for  tbe  Southern  District  of  Indiana. 

ftdtkm  for  rehearlns. 

For  the  hlatorjr  ana  facts  of  t^  case,  see, 
M*,p.SOO. 

Mmn.  P.  PhmW  W.  H»Uett  PUIlIpa 
■ad  CteriM  DeiA]i,ltit  appellant: 

We  mAe  for  a  reliearinf  on  a  single  point  in- 
«a)nd  In  the  oirinlonof  the  court,  to  wit: 

*'As  the  gift  was  to  take  effect  only  upon  the 
Jaath  ef  tite  donor,  it  waa  not  a  present  exe- 


fteatfadplead 


XlUd.  •  Terr. ,  428. 

"TbaJngtMilawiayenr  looseastothenat- 
mt  of  tkfl  iaMnunent  disposing  of  pefsonal 
mpatf;  and  marriage  articles,  promissory 
aau,  —Ignmwit  of  bonds,  lettoa,  etc.,  etc, 
*!aa««b  not  tnteoded  as  wflls,  yet  If  they  cao- 
•■  ofmtc  in  one  waj,  maj  be  admitted  to  pro- 


4113;  Watkin$  v.  Dean,  10  Yerg.,  821. 

See,  also,  1  Sob.  WUla,  1  Am.  ed.,  148:  SBl. 
Com.,  SOI;  cited  in  Suggett  v.  EiteMl,  6  Yerg., 
428. 

When  it  Is  said  thitt  this  disposition  Is  void 
for  want  of  compliance  with  the  Statute  of 
Wills,  it  is  evident  that  the  court  fell  into  an 
error. 

If  there  was  here  a  good  lestamentarr  dispo- 
sition, then  the  decree  must  bereversea. 

The  Indorsement  was  urged  bj  the  complain- 
ant to  constitute  a  testamentary  paper.  There 
was  no  question  as  to  probate,  even  if  the  de- 
fendant was  under  any  obligation  to  produca 

Tanert.  Taner.  9Pet.,  179. 

Were  tbls  the  case  of  a  complainant  seeking 
jrelief  on  a  will  not  probated,  it  would  have 
been  error  in  the  court  to  have  diamisaed  his 
bin  absolutely. 

Armitrmg  v.  Lear,  IS  Wheat.,  170. 

Mettn.  Am,  IclehArt  and  Jno.  E.  ^Uhart, 
for  appellee. 

Mr.  Justice  Ma,tthew«  delivered  tbe  opin 
Ion  of  the  court: 

It  Is  now  urged  that  the  Indorsement  and  d» 
livery  of  the  certificate  of  deposif,  tf  void  aa  a 
giftnkTfMMiuMi.iB,  nevertheless,  good  as  a  will 
of  personalty  under  the  laws  of  Tennessee  and, 
passing  the  title  as  ouch,  entitled  tbe  appellant 


sumption,  for  a  will  of  personalty  in  T 
does  not  take  eQect  until  probate,  Slatof  Tenn., 
1871,  aeo.  2169;  Baggettt.  KiteJuU,  6  TerB.,425; 
and  ontjl  probate  and  the  appointment  oian  ex- 
ecutor or  an  administrator  eum  tatamenio  on- 
ruuM,  the  title  to  the  fund  passes  to  the  admin- 
istrator appointed  pnvioudy,  aa  in  case  <tf  in- 
teatacv,  to  whom  the  decree  in  this  case  award- 
ed it 

TA4pelitioaU,  tltertfort,  denied. 

True  copy.  Test; 

Jamei  H.  MaSenner.  dark,  Bup.  Court,  V.  B. 


CHRISTOPHER  F.  HAMPTON,  Admr.  of 
Fhask  Hakftok,  Deceased,  asd  H  AIU  A  0. 
OTIS  USD  EMMA  3.  WELSMAU,  .fiweu-     [•*>! 
trieei  of  James  WEi.aMAH,  Deceased,  Appti., 

J.  L.  PHIPP3. 

(See  B.  0.,  BeporterTi  ed.,  no-SBTj 

BubrogtUioK  bg  atdilvn-tnMigaget  bg  iKnureUm. 

L  Moit«ages  glveo  br  eo«mUca,  «aali  to  ttis 
atl>er  as  securltT  to  lodemattr  blm  from  mnj  claim 
beyond  bti  proportion  aMumad-are  not  In  equltr 
•eourltM  for  tbe  paynieot  ot  (b«  principal  debt, 
whiob  iDuretotliebeDefitof  tbeoredltorsupoa  liM 
priDdple  of  subrogatlDQ. 

E.  Wlmra  mongaoca  ate  (Ivod  t^  eo-emeWa^ 
eaob  to  tbe  otber  n>  Indamnll;  him  tot  an  over 
pajrmeot,  unleas  one  of  tbem  baa  bean  oompeltad  to 
payBDdha*  InhictpaldaiiezoaabeTondbbaateed 

■bate  of  tbe  debt,  tLeteoantiave  been  nob) '--' 

tbaoonditioDaof  tbe  m-^ 

DOtl^ttOf    ' 

''"  [No.  818.1 
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mortnoe  and,  oonsaquent^, 
ii«  and  sale  of  Uw  mortsased 
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SUFREMS  COUBT  or  THE  DkITKD  STATEa 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Stales  for  the  District  of  South  Caroliiu. 

The  hietory  aad  facia  of  the  cue  appear  in 
the  opinion  of  the  court. 

Metfn.  W.  G.  DeSa.assnr«  and  Theodort 
6.  Barker,  for  appellants: 

We  submit  that  BiparteWarrm.lOVea.,  622. 
does  not.  In  principle,  support  the  deduction  oi 
conclusion  of  law  reached  bj  the  apedsl  mas- 
t»,  that  the  creditor  is  entitled  to  be  subrogated 
to  the  security  held  by  the  surety.  It  is  also 
Btibmitied  that  the  conclusion  Ix^g  deducted 
from  such  nncerlaln  case  as  Maura  v.  UarrUim, 
1  Eq.Caa.Abr,98,  fromanewoMbrinffV^AI 
:  both  of  which  wpear  to 


/,  11  Ves. 


be  repudiated  as  principles,  by  JSbjwrfaTnirrw)/ 
and  Bx  parUWarrmi,  tupro,  bdug  decided,  ap- 
parently, upon  another  point  and  on  its  ovm 
drcumstancea,  it  vas  error  in  the  report  to  reach 
the  conclusion  of  Ian  which  it  did,  and  It  was 
eiTor  In  the  circuit  decree  to  adoptand  conflrm 
ttaskw. 

It  lias  beet)  prerioudy  said,  that  It  may  be 
questioned,  how  far  Wriglit  v.  Morlay  was  op- 
erative  In  the  United  States  Courts. 

By  no  statute,  decision  or  rale,  has  this  court 
ever  >»en  and  we  feel  assured  it  never  will  be 
held  blindly  to  follow  dedsions  made  In  the 
English  courts,  unless  such  decisions  meet  Its 
concurrence  and  approvaL  And  It  will  be  less 
influenced  by  a  case  of  M  doubtful  authoritTr- 
ifaun  V.  a>Tri»oj%,  or  a  mere  ohHer,  uncallf .. 
for,  unsupported  and  apparently  doubted  by 
the  liighest  judicial  ofHoer  of  the  kingdor  '- 
which  such  obiter  was  made. 

The  questlDDB  of  subrogation  decided  in  this 
court  have  beeusbigiilarly  few,  and  chiefly  up- 
on official  bonds  or  insnnnce  cases.  We  have 
failed  to  flnd  a  aln^e  decition  of  this  court  up- 
on the  subject  dow  under  discussion,  and  regard 
it  as  one  entirely  t^ea  for  the  adjudication  of 
'    the  court. 

Meun.  tmmmm  Ziownd«a  and  A.  0.  Met- 
^   grath,  tor  appellee: 

All  of  Hr.  Trenholm's  property  U  liable  for 
these  bonds,  and  so  Is  all  the  property  of  Hr. 
Welsman.  The  bondholdera  reach  the  prop- 
erty of  Mr.  Trenholm  l)y  -their  equity  throu^ 
Hr.  Welsmsn;  and  they  reach  the  property  nt 
.  Mr.  Webmanbytheirequi^thTOugliMr.lten- 
hofan;  and  this  Is  the  only  way  In  which  this 
[vopatT  am  be  reached  and  applied  to  the  pay- 
ment of  Oiese  bonds. 

The  propositions  which  the  bondholden  ad- 
vance as  the  rules  under  which  are  deduced  the 
Gonclusious  we  have  stated,  an: 

1.  That  all  securities  given  lo  a  sure^, 
whether  in  terms  to  pay  the  debt,  for  which  he 
is  sure^,  or  to  indemnitT  and  save  Um  harm- 
less from  any  harm  or  loas  l^  reason  of  hl« 
Bureivshlp,  inure  to  the  benefit  of  the  creditor, 
who  IB  entitled  to  v(f^j  Iteaame  in  ndafoctlon 
of  the  debt 

Maurt  V.  Barri»m,  1  Eq.0aB.Ab.,fl8;  Wrighf 
v.Jfi>rIep,llTea.,9S;  Jbp««ir()mn,10Ves., 
622;  Motet  r.  MurgakviA,  1  Johns.  Oi.,  119: 
,  PAiTbjM  V.  7n«»ipam,9J<duiB.  Gh.,418;.fi(WM 
'  V.  Ward.  4  Johns.  Ch.,  V»i_Bcagarfy  v.  Hu- 
man, 1  PalKe,29g;21%aAv.  AMdJPalge.  829; 
OimmUt.  AMi£,10L(d«^,aD6;  Saltevy.Beed, 
»  ftige.  446;  Vail  vTjtiftir.  4  N.  T.,  812; 
Wtbitar  V.  Broum,  2  Neb.  (N.  S.),  481;  1  Jones. 
Uort,  aec  887,  citing /fMl. /or  ^M.  t.Bank,* 
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Allen,  176;  Aldrich-r.  Martin,4TL.l,Si 


l/n  V 


i;  BiOtUe  V.  Bee- 


Hand  T.  R.  B.  Co.,  12  8.  C.  (Shandl  814;  ( 
V.  it  R.  Co.,  13  8.  C.  228. 

And  «uch  Is  the  firmly  established  rule  in  iD 
the  States. 

Ovumt  V.  Milier, !»  Hd.,  144;  BabarU  v.  Cot- 
tilt,  8  Oratt.,  856;  £^iroU  ▼.  Wadt,  SI  Ala..  214; 
Rie^t  AppMi,T9  Fa.  168;  Sinieg  v.  MtBtamM, 
B  Coldw.  (Tenn.),  892;  Carpenter  v.  Boietn,^ 

Hiss-,  sa. 

Bee,  also.  In  UleTJnite'lSlateaCircuitCoaits: 
Totmgv.  BB  Cb.,  2  Woods,  609;  i  Ji.  ft.i. 
DuMVjJI  Woods,  692, 

2.  That  the  above  nile  applies  to  aD  securi- 
ties by  whomsoever  given  to  the  sorelT  to  lo- 
demnlfy  him;  and  that  the  securi^  giv»i  b; 
one  co^ure^,  to  secure  and  save  harmless  bii 
co-8ur^,  comea  within  the  rule,  and  the  oed- 
itor  is  entitled  to  tbe  benefit  of  the  same. 

Ourtit  V.  7VIsr,e  Palge,482;  Webiler  v.  Smn. 
2  Rich.  (N.  8.},  481. 

8.  Upon  the  failun.  . 
and  surety  to  pay  whendue. 
of  insolvency  or  otherwise,  the  creditor  can  pro- 
ceed directly  on  the  security,  in  tbe  ordinaiy 
and  customary  method  of  enforcing  the  mmt; 
that  is  In  the  method  the  sure^  himself  migbt 
have  enforced  It. 


eat  and  Green,  6  Bk.  Beg.,  241. 

Jfr.  iTtMtfMlEaAthew*  delivered  the  opinictt 
of  the  court: 

The  facte  npoD  which  ibe  oontrovei^  in  thia 
suit  depends  are  as  f  oUowa: 

The  appellee,  who  was  complidnaut  be^w,  is 
the  holder,  and  filed  bis  bill  in  equity,  on  be- 
half of  lilmself  and  the  other  holdm  of  bonds, 
executed  and  delivered  by  Theodore  D.  Wagnet 
and  William  L.  Trenholm,  lo  the  omoont  of 
|710,OOO,  and  (»id  to  creditors  InsettlemBitof 
Uie  liabilities  of  two  insolvent  fiitna,  in  wbicb 
they  were  two  of  the  copartneis.  These  bonds 
were  dated  January  1,  1868.  The  payment  ol 
the  principal  and  Inleceet  of  each  oftlKae  bcoid* 
was  guaiantied,  by  writing  indorsed  thereon, 
fav  Geori^  A.  Trenholm  andjamee  T.  Welonan, 
e  sureties  meidy.    These  sorelie*  en- 


had  agreed  between  tbemBelves  that  if 
Qeorge  A.  Trenholm  ahould  be  liable  for  tbe 
sum  of  (400,000,  and  the  said  Jas.  T.  Wdaman 
for  tbe  sum  of  98]O,0OO,cf  tiie  ungate  amoont 
of  the  bonds,  and  no  more,  anotbat  each  would 
be  respectively  liable  to  the  other  fat  the  fuS 
dlsdiarge  of  tbe  said  earn  and  proportfam  by 
Ihem  reepeciivdy  undertaken,  and  tluA  eftc^ 
would  save  and  seep  harmless  and  indemnif  y 
the  other  bom  aU  culm,  by  leoson  d  the  said 
guaian^,  beyond  the  amount  or  uoportioo  it 
spectlvely  assumed,  as  stated;  anditwaa  there- 


gage  erf  real  eetale,  secure  to  the  other  more  po^ 
feet  indemnity,  because  of  tbe  said  gnannty. 
Tltereupon,  and  on  the  same  date,  e*cli  exe- 
cuted to  the  other  a  mortgage  upon  r«*l  estate 
of  which  they  were  respectively  tbe  owtten,  the 


,dbyG00gIe 


\  r.s. 


IHB.  Hamftod  \ 

A»di4<»  of  wbjdi  va»  tliat  the  mortgagor 
■hoald  perform  oo  his  i>an  the  laid  Bgreemcut  of 
tlui  due.  The  gunraators,  as  well  as  the  prin- 
diNl  ohlleora,  bail  become  fnsolvcDt  before  the 
pment  1^  was  filed. 

b  alio  q»pean  that,  of  the  nim  of  $678,800 
due  on  account  of  ouUtonding  bonda,  Ooor^ 
A.  Trenbalm,  one  of  the  guuwilon,  had  paid 
|10S,«M,  leaving  Bdlt  due  from  his  estate  to 
mke  good  (be  proportions  asBumed  by  him, 
tn<s5S;  ttad  that  the  piopoition  for  which  the 
■tale  of  Jamea  T.  Welsman,  the  other  goaran- 
lor,  wu  Uatde,  was  «aS0,3l4,  of  which  nothing 
M  been  paid.  The  aM)ellee8  claimed  that  the 
MM  loteichanaod  between  tlie  guanntora 
Jlk)  their  beneOt  as  securltiea  for  the  pay- 
.  1  of  the  prindpal  debt,  and  prayed  for  a 
brecloMire  and  aale  for  that  purpoae. 
Thia^na  resisted  by  th«  appellaats,  one  of 
Upton's  adnJnlBtimtor,  as  a  Judgment 
1  Oeoree  A.  Trenbolm  i "  ^  '  —  " 
.clafanM  alien  on  the  moi 


endttoTof 


«  A.  Tnnbolm  and  Jamw  T. 

, J  allenonthe  mortgaged  prem- 

fMi;  the  othen,  mevtriea  of  Jamea  WeUroan. 
daxMcd.  bdng  nibsequeot  mortgagees  of  the 
MBeimqierty. 

A  Acree  passed  in  favor  of  the  complainanl  . 
MKotding  to  tbe  prayer  of  the  hill,  and  Is  now 
tfoni^  onder  review  by  this  appeal. 
,  Tbe  groimd  on  which  the  court  below  pro- 
'  neAtd  BMma  to  have  been  that  the  mortgages 
ciTCB  bj  Ibe  co-sureties,  each  to  (he  other,  were 
■  eqnttv'KCurittes  torthi 
cipal  deU,  which  inured 
cnditon  upon  the  principle  of  suhroeatlon. 

The  application  of  the  principle  of  subroga- 
tioa  In  favor  of  credltora  and  of  sureties,  has 
nadonbtedly  been  frequent  In  the  courts  of 
cqniiy  in  Elngland  and  the  United  States,  and 
1*  an  aadent  and  familiar  head  of  tlieir  jurU- 
dletioB. 

It  wu  disHnclly  staled,  as  to  creditors,  io  the 
aaifameolMatirty.JTarriion.l  Eq.Cas.  Abr., 
n,  where  the  whole  report  la  as  follows :  "  A 
toad  creditor  shall.  In  this  court,  have  the  ben- 
ctti  of  all  nmnter  bonds  or  collateral  security 
rireo  by  tbe  principal  to  the  surety;  as  It  A 
3  money,  and  be  and  C  ai«  bomid  for  it. 


beneOt 


e  of  tbe  rule  was  slated  by  Sir 

Wm.  Onmt  In  Wrifkt  v.  MotUj/,  U  Ves.,  13. 
wktfebeaaid:  "I conceive  tbst,asthe  creditor 
Istntiiled  to  Ibe  beneSt  of  all  tbe  securitiea  tbe 
FiM^el  debtor  has  given  to  hU  surety,  tbe 
•amy  bss  fall  as  good  an  equity  to  the  benefit 
<rf  dl  tbe  secorltka  the  principal  givea  to  the 
a«ttor.~  And  it  applies  equally  between  enre- 
no.  so  thai  securitiea  placed  by  tbe  nriodpal : 
>kc  handa  of  OIM^  to  operate  as  an  indemnity  I 
>a>»»M  at  the  d^  shall  inu     -    -"    ' 

MaBT  wiBcient  mazhns  of  tbe  law  conspire 
"i' loBttfy  tite  mle.  To  avoid  circuity  and  mul- 
'■^licin  of  actiona;  to  prevent  the  exercise  of 
He's  tlffat  froat  Interfering  with  the  ri|^ls  of 
ofeKa;  to  tnat  Ibat  aadone  which  ought  to  be 
feae-,  to  nqnln  that  tbe  burden  shall  be  borne 
^  Um  ftorinose  advantage  itbas  been  assumed; 
aad  to  aunui  eqoality  among  thoae  equally 
«ted  aod  b«»ted.  are  perbapa  sot  all  the 
ImmUmi  ailigi  i  wUch  mav  legitunately  be  aa- 
t^adMai^ponotlL  It  iiJln  fact,  a  natural 
mi  auMawy  eqnhy  whldt  oowi  mm  the  re- 


intentions.  For,  whenadebtor,  who  has  given 
personnl  gunranliee  for  the  performance  <n  hi* 
obllgalion,  has  /urtlier  secured  It  by  a  pledge 
In  the  bauds  of  his  creditor,  or  an  indemnity  ut 
thoseof  his  surety,  It  is  couFonnable to  tlie  pre- 
sumed intent  of  all  the  parties  W  the  arrauee- 
ment,  that  tbe  fund  so  appropriated  shall  le 
administered  as  a  trust  for  ul  the  purposesniiich 
a  payment  of  the  debt  will  accomplish  ;  aud  a 
court  of  equity  accordingly  will  give  to  it  Ibis 
effect  All  this.  It  is  to  be  observed,  ss  the  rule 
verbally  requires,  presupposes  diat  the  fund 
spedflially  pledged  and  sought  to  be  primnrily 
applied.  Is  the  property  of  the  debtor,  primarily 
liable  for  the  payment  of  the  debt;  aud  it  is  b« 
cause  it  is  so,  that  equity  impresses  upon  It  the- 
trust,  whicb  requires  that  it  shall  be  apviroprl- 
ated  to  the  satisfaction  of  the  creditor,  tbe  ex- 
oneration of  the  surety,  and  the  discharge  of 
tbe  debtor.  The  Implication  is,  that  a  pledgo 
made  expressly  to  one.  Is  in  Irust  for  another, 
because  the  relation  between  tbe  parties  is  such, 
that  that  construction  of  the  transaction  best 
efiectuatea  the  express  purpose  for  which  it  was 
made. 

It  follows  that  the  present  case  cannot  be 
brought  within  either  tne  terms  or  the  reason 
of  the  rule;  for.  oa  tbe  property,  in  respect  to 
which  tbe  cieditors  assert  a  lien,  was  not  the 
property  of  the  princltial  debtor,  and  has  never 
been  expressly  piedgca  to  tbe  payment  of  the 
debt,  BO  no  equitable  cunKtriictlou  can  convert 
it  oy  implication  into  a  security  for  tbe  creditor. 

It  is  urged  that  the  logic  of  the  rule  would 
extend  it  so  as  to  cover  the  case  of  all  securities 
held  by  sureties  for  purposes  of  Indemnity  of 
whatsoever  character  and  by  whomsoever  givcu. 
But  this  Euggesdon  Is  founded  on  a  misconcep- 
tion of  the  scope  of  the  rule  and  the  rational 
itrounds  on  which  it  is  established.  Of  course, 
express  trust  iscreated,  no  matter  by  whom 


benefit  of  tbe  creditor,  as  a  eetlui  que  tnut ;  but 
the  question  concerns  the  creation  of  a  trast,  by 
operation  of  law.  In  favor  of  a  creditor,  in  a 
case  where  there  was  no  duQr  owing  toblm,  and 
no  Intention  of  bounty.  A  stranger  might  well 
choose  to  bestow  upon  a  surety  a  benefit  and  a 
preference,  from  considerations  purdy  personal, 
in  order  to  make  good  to  him  exclusively  any 
loaa  to  which  he  might  be  subjected  in  conse- 
quence of  hia  suretyship  for  another.  In  such  a 
caseneltber  co«urety  nor  creditor  oould,  upon 
any  ground  of  privity  In  inleretit,  claim  to  share 
in  the  benefit  of  such  a  benevolence. 
Theremaybe.lndeed.caMs  In  which  it  would 
■A  be  inequitable  for  tbe  debtor  himself  to 
take  spedoc  pledges  of  Itia  own  property.  Urn- 
ited  to  the  personal  Indemnity  of  a  sinele  sure^, 
without  benefit  of  partidpaaon  or  auDrogation; 
as,  when  the  UaUlity  of  uie  suieQr  was  contin- 
gent upon  conditions  not  common  to  his  coeiue- 
ties,  and  which  may  never  become  abeoluie. 
HoMUMil  v.  BatJc,  10  Leigb,  906. 

We  are  referred  by  counsel  to  the  case  of 
OurtU  V.  l^Ur,  9  Paige,  483,  as  an  Instance  in 
whicb  the  rale  haa  been  extended  to  securities 
la  the  bands  of  a  surely  not  derived  from  tbe 
prindpal  iel-tor.  But  the  fan  In  that  case  is 
otberwlai  liie  quesUon  waa  aa  to  Itte  right 
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of  BO  assignee  of  &  mortgage  to  the  tMoeflt  of 
the  guarentf  of  one  Allen  to  make  good  any  de- 
flciency  in  the  mortgiwed  propertj  lo  pa;  the 
mortgage  debL  Th&  bond  had  been  given  to 
one  Murray,  a  prior  holder  of  the  mortgwe, 
Aho  bad  assigned  it  to  the  complainant.  TtM 
coun  say,  in  the  opinion,  p.  488:  "In  the 
case  under  consideration,  Murray  had  assigned 
the  bond  and  mortgage  ^veu  to  Mm,  and  liad 

Sarantied  the  payment  Uiereof  to  the  assignee. 
!,  therefore.  Blood  in  the  situation  of  a  sui^ 
for  the  mortgagor,  when  the  latter  procured  toe 
bond  of  Allen  us  a  collateral  fiecuritf ,  or  as  a 
guaranty  of  the  rajrment  of  his  original  bond 
and  mortgage.  The  present  holders  are,  there- 
fore, in  equity  entitled  to  the  benefit  of  wis  col- 
lateral bond,  in  the  same  manner  and  to  the 
same  extent  as  if  it  had  been  given  to  Hurray 
before  he  assigned  his  bond  ana  mortgage,  and 
had  been  eipresely  assigned  by  him  to  Beers, 
and  by  Beers  to  the  complainants."     Itthusdis- 

I»*o]  tlnctlv  appears  that  the  bond  of  Allen,  which 
was  tne  collateral  securi^  in  controTW^,  was 
procured  by  and  derived  from  the  ori^al  mort- 
gagor, ibe  principal  debtor.  Wo  have  been  re- 
ferred to  ni^  case  which  forms  an  exception  to 
the  rule  as  we  have  stated  It. 

But  ihe  claim  of  the  compisinants  faOs  for 
anolbcr  reflson.  The  right  of  subrogation,  on 
which  they  rest  It,  is  merely  a  right  to  be  Eiti»- 
etituied  in  place  of  each  of  the  co-sureties  in  re- 
spect to  the  other,  in  onler  to  enforce  the  mort- 
gages given  by  them  respectively  according  to 
their  terms.  But  the  conditions  of  those  mort- 
gages have  not  been  broken,  and  the  very  fact, 
which  is  supposed  to  confer  the  right  upon  the 
creditor  to  mterposc,  the  insolvency  of  uic  sure- 
ties, lias  rendered  it  impossible  for  cither  to  fasten 
upon  the  other  a  breach  of  the  condition  of  his 
mortgnee.  As  neither  can  payhisown  propor- 
tion of  the  liability  they  agreed  to  divide,  neither 
can  cbim  Indemnity  agslnst  the  other  for  an 
over-pujTucni.  It  is  entirely  clear,  therefore, 
that  neither  of  the  sureties  could  be,  under  the 
circumstances  as  they  appear,  entitled,  as  mort- 
gagee, to  foreclose  Ihe  mortgage  against  the 
otiier.  The  condition  of  ea<£  mortgage  was, 
that  the  mortgii''or  would  perform  his  part  of  the 
agreement  and  Indemnify  the  morlgagec  against 
the  c'Dsequenccs  of  a  failure  to  do  so.  Unless 
oncnf  them  bad  been  compelled  to  pay,  and  had 
in  fact  paid,  an  excess  beyond  his  agreed  share 
of  the  debt,  there  could  luive  been  no  breach  of 
the  conditions  of  the  mortgage,  and  oonsoquent- 
ly  no  right  to  a  foreclosure  and  sale  of  the 
mortgaged  premises.  And  the  amount  which 
the  mortgagor  could  be  required  to  pay,  as  a 
condition  of  redeeming  the  mortgaged  premises, 
ineaseof  foreclosure,  would  be,  not  the  amount 
which  the  mortgagee,  as  between  himself  and 
the  common  creditor,  was  bound  to  par  on  ac- 
count of  the  debt,  but  the  amount  which,  as  be- 
tween himself  and  his  co4ure7,  the  mortgagor, 
he  had  paid  beyond  tiie  proportion  which,  by 
the  terms  of  the  agreement  t>etween  them,  was 
die  limit  of  his  llaliillty.  The  mortgages  were 
nolcreaied  for  the  security  of  the  principal  debt, 
but  as  security  for  a  debt  possibly  lo  arise  from 
one  surety  to  the  other.  As  to  which  of  them 
has  there  been  as  yet  auydefooltT  Plainly  none 

[SOT]  as  to  eitlier.  And  yet  the  complainants  asNrt 
Ihe  right  to  foreclose  them  both;  a  claim  that 
is  seircoDtradlctoiy,  lor,  by  Uie  very  nature  of 
7tt 


the  arrangement,  it  is  impossible  that  tlxn 
should  be  a  default  as  to  both.  The  fact  Om 
one  mortgagor  had  failed  lo  perform  his  put  d 
the  agreement  could  only  be  on  the  supposillia 
that  the  other  hod  not  cmly  fnUy  perromwd  it 
on  his  port,  but  had  paid  that  ezceas  agsiiui 
which  his  co-surety  bad  agreed  to  indeumifj 
him.  There  is,  therefore,  no  right  to  the  tut)- 
rogation  Insisted  on,  because  there  Is  nothin|(o 
which  It  can  apply. 

It  rtflulta,  therefora,  that  tte  oomplaiiuuiu 
were  not  entitled  to  putidpate  in  the  beneUt  ol 


the 


nor  t 
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K>ceed8 Mthe  sale  of  the moitgi 
t  that  the  same  ahonU  hare  been  qipiKo  w 
the  payment  of  the  other  hidgmeut  uul  moit- 
nce  liens  upon  the  premisea,  in  the  order  of 
tnor  priority.  Th»daen$ofiti^i9,ia79,atrt- 
fort,  Uinff  llu  om  JVtmt  vihith  (A«  a^^a^  wm 
takitn,  ii  mtrttd  vnd  OU  omue  ramat\dtd,  witt 
dtrseCwMtpftiilwmdi  rttf<A«rpnMMtfiV*  lien- 
.  «t  inanuittMt  wW  Ait  pptnbn,  mjugHot 
and  »qu^  wtirre.  Dterte  rMtnad. 
&neeopy.   Ttsti 

James  H.  HoKeniHr.  Clei^  Bup.  Otmit,  D.  & 


JOBK'B.  ROCSTREE,  Ftf-  <"  Brr.. 

SRNEST  F.  SMITH  bt  al. 

(See  &  C  "fiovmUrw  ▼.  Snifth,"  B^IoctaiV  ed. 

Oamblt'nff  eontraet,  ttidenet  m  Iv. 

Whcae  tl>er«  Is  no  evldeooe  wliatew  that  a  wTtu 
ten  ooatnM  was  a  sambilna  oontiaoton  the  prtoa 
ofproduoe,  ertdenoe  of  what  other  pMrptolnteiKlKl 
by  other  oontraots  of  a  almUaT  chaiaoM*,  bowew 
numeTons,  1*  i>ot  eompeteot  to  provB  tiM  oootnet 
tobeoltbatoharacter;  andllOerelsnoevUcace 
on  tlieaublaat,  the  ootut  inar  tetUM  to  sIbiib  tte 
iuTj  to  Ond  upon  that  question. 
[N5.  284.] 
SttbmiUtd  Apr.  5.  iSSS.    Deeidtd  Apr. »,  18S3- 


Tbe  history  and  tacts  of  the  case  suffideiitlT 
appear  In  the  opinion  of  the  court. 

Mr.  W.  E,  Carter,  for  plaintiff  In  error: 

"  A  contract  to  deliver  at  a  future  day  is  not 
necessarily  a  wagering  or  gambling  contract. 
But  when  such  a  contract  is  made  as  a  cover 
for  gambUng,  without  any  intention  to  deliver 
or  receive  the  grain,  but  merely  to  pay  and  w- 
celve  the  differences  between  ue  t^ioe  agreed 
upon  and  the  maiket  price  at  lodi  futtire  day. 
then  it  comes  within  the  statute  of  gaminr  ud 
is  not  hi  law.  Courts,  in  the  inain,  an  ui  ac- 
cord In  regard  to  tbeae  1^1  {H^ndidak  If  anv 
dlvetai^  of  views  ie  found  to  eztat,  ft  is  rath^ 

in  the  application  of  tbe  law  to  It ^— •-- 

facts  than  as  to  Ihe  law  itself." 

Doa  PaasoB,  Slock  Brokers,  4H. 


considered  and  si 
alon  reached: 

Zsron  V.  OUitfrtaMi,  88  DL,  88;  1- 
«IM,  70  N.  Y.,  202;  Jbporiv  foNi^ 


a.,  S3: 


Be  dnm,  7  Bias..  888;  dtonta  tIaml  T 

S40;  Kingiitirf  v.  Eintin.4S  N.  T.  Sopr.  Ct.. 
461:  AuM^  V. mmtre,  7  Neb..  ISS;  iVdfasriH 
T.  GKm.  79  ni.,  888;  Ahmv  v.  Bmrg.  K  He^ 


lyGOO^IC 


BOUKTBEB  V.  BMITH. 


S(»-2T7 


RO;  Waterman  v.  Buekland,  1  Ho.  App.,  440; 
T«*m  t.  Babmm,  II  Hun  (Sup.  OC),  471; 
Ugn  T.  Mutide,  81  Dl.,  416;  Ongory  \.  Wei^- 
M.  m  Uicb.,  SB7i  8.  a.  to  Mich.,  m-,  Eoer- 
Hfkamw.  M«Man,  SBWla.,  854;  18  N.W.  Bep., 
«6-,Xmm  t.  foung.  BO  Ik.,  364;  18  N.W.  Rep., 
M;  A-M**  4fiM,  SS  Pl,  3H:  ZKrApoMofc  r. 
JmuoB,  13  P&.,  IBS;  GrfMiMod  y.  £tan«,  11  C. 
B., S9Si 78  E.  0.  L., 696:  XaOer  of  OhandUr.  18 
Am.  Uw  Bw.,  810;  Sorth  t.  PAtUifW,  88  Pa.. 
»:  iKobM  T.  7%>ma«,  07  P&. ,  278;  10  Weekly 
HolH  a<  Cm.  118,  88  Leg.  Int.,  110;  Bue}m& 
i.Jk&tn,  07  Pa.,  SOU;  Fanira  r.  QaML  W 
Ft. 8t.,S8;  JtdchtrtT.  Am.  Un,  Til.  Q>.,11  Fed. 
Bv.,  188.  tad  n.  br  Fiands  Wharton,  p.  !M1; 
Biiattt  y.  SnUlh,  18  Fed.  Reg.,  368;  7ltnn«y  v. 
Aei(,4Bnd.,  lU.,  SM:  JViiyMy.iipauMt'iv.ST 
TL,  430;  Bampten  t.  Am,  101  Haa&.  140;  Jh 
Mri«  JbniAam,  8  DeO.  P.  &  J. ,  040;  Antnto  t. 
akin.  84  Eng.  L.  A  Eq.,  918;  Deax  t.  ^«b, 
9\SLApp.\S&iBankT.8iM^am.Am..«a; 
£iiW*htr7  T.  iinn-n,  77  N.  Y.,  BU;  AIm)  t. 
Clark.  18  N.  W.  Bm.,  186. 

WlioK  actoal  ddlreiy  Is  intacded,  Uie  oatt- 
inct  i*  not  Totd. 

Clont  V.  .Rm,  1  Bin.,  HO;  Cott  ▼.  JMmfw, 
«  m.,  849;  PMOwt  r.  Oetnviget  MUk,  SS  Geo., 
M;  AmA  ▼.  MtSomaa,  38  U.  C.  C.  P.,  845; 
AuUr.  Arue^.TOFa.  St,  820;  JCcitern'MT. 
JW«m,  8  Rob.  N.  T.,  439;  Stantan  y.  SmoB, 
i3udi.,SO0; Brown  i.SpemrtyWantt.,  396; 
Cutardr.Bintnan.l  Bos.,  907;  Aihton  v.I>akin, 
4Har1.  AN..867;&w««-T,  Tamart,  14  Bush., 
W7;  OnMrm  v.  burOHm.  66  N.  T.,  420, 

Tbe  fonn  of  (he  contnct  is  not  ooDCluslve, 
ta  pAiol  erldence  is  admissible  to  shov  what 
Ike  ntl  intentions  of  the  partleB  were.  And  if, 
frata  tbe  acts  and  conduct  of  tbe  pftrtiee,  it  ap- 
pean  thai,  notwithstanding  the  form  of  the  ood- 
tract,  the  reel  intention    *  "" "" '" 


e  bjr  tbe  peyment  of  dlSeratcei,  the  con- 
.  1  la  a  gaming  one  and  void. 
DcM  Fassos,  477;  Ttrket  v.  Baiomon,  11  Hun 


r.T..420; 
ijTortM,  S  Heee.  &  W..  466; 
JhitA  T.  ndUpi,  89  FIL ,  360;  Ptabim  V.  T^lomtu, 
•TPl.  878:  ^tntatdf.  BadAam.  52 Wis..  508; 
BtrOtU  T.  ami&,  18  Fed.  Rep.,  368;  MaUhert  t. 
Jm.  Um.  7W.  Oo.,  11  Fed.  Rep.,  188. 
"  Tte  qataAui  of  intenHoD  to  deliver  is  for 

KdSs,UwofStOGUnoken,818;DoeBueoe, 
Aockliroken,  484. 

iCcMra.  rrmoela  H.  Kmlaa,  C.  B.  Law 
Me»  and  P.  H.  Smith,  for  defendants  ' 
ler: 

b  «M  the  doty  of  the  court  below,  o 

«*ldeooe,  to  bold  and  to  instruct  the  Jury,  that 
the  defandant  had  failed  to  make  out  bis  first 
Nn,  neatelT :  that  tbe  cMittacU  referred  to  were 
On]  mod  VDid  a*  gamUin^oontracts. 


t.  Oct  38,1 


Tie  prisd[4e  of  this  and  preceding  casei 
""   ■  *     "*      '.wherever  there  I 


ddad  ^  lUs  eoort  is,  that  wherever 

««fa»  bOnre  on  the  part  of  tbe  defendant  to 
lahlhh  Ua  ptea,  tt  I*  tbe  duQr  of  the  eouit,  as 
s  aauar  id  law,  to  withdraw  the  aubject  tbeie- 
W  boaa  tbe  consideration  of  tbe  Jury;  and  this 
nlawaa  pn)peTly|^^)Ued  in  the  preeent  case. 

In  this  ease,  ibere  was  nothing  In  tbe  tree? 
Wtvaen  Ronnlree  and  his  broken,  oor  anr- 
Oimf  tB  tbe  tcnna  of  the  ooutiacU  made  by  Ida 


broken  on  the  board  of  trade,  nor  In  the  evi- 
dence, from  which  Ae  alleged  illegality  could 
be  inferred. 

On  the  other  hand,  tbe  form  and  terms  of 
these  contmcts  bad  previously,  as  respects  legal- 
ly, been  upheld  by  the  decisions  of  the  Supreme 
Cwiut  of  niiuois. 

Wdeott  V.  Buili,  78  tU., 488;  Saniom  v.  Ben- 
«Ik^  18  Dl. ,  800;  P^  T.  Boynftm,  70  III. .  351 ; 
Logan  v.  Mviidc,  81  lU.,  410;  Lftm  v.  Culbert- 
SMb63  HI., 88; PUkmingf.  CeatB,  79  Bl.,  898. 

These  cases,  most  of  which  uphold  like  con- 
tncta  made  on  the  board  of  trade,  proceed  upoa 
the  Round  that  the  sale  of  prop^y  is,  under 
this  itonn  of  connect,  made  at  the  time  when 
tbe  coDtract  is  entered  into ;  but  that  delivery 
only  Is  postponed, with  an  option  as  to  the  time 
thereof. 

Woiwtt  V.  SMth,  78  ni.,  4SS. 

While  such  is  the  legal  effect  of  contracts  of 
this  char8CI«r  when  unexplained  by  evidence, 
■till  ft  la  competent,  under  an  issue  made  for 
that  pnipoee,  to  receive  evidence  lending  to 
show  that  such  contracts  were  or  were  not  mere 
coven  for  betting  on  the  price  of  grain  during 
a  Umiled  period. 

Bnwridqe  V.  ibut'tf,  8Bradw.,470;  Tmms^- 
Fbou.mill.W. 

ii  the  trial,  there  was  no  evldeuce  tending 
to  show  that  the  contracts  for  the  purchase  and 


Mr.  JutUce  Miller  delivered  the  opinion  of 


_  judgment  for  85,614.46  for  services 

rendered  and  monev  advanced  bv  them  as  brok- 
ers and  members  of  tbe  board  (d  trade  of  Chi- 
cago, for  Rountree  at  his  request 

The  case  was  tried  before  a  Jury,  the  parties 
being  the  principal.if  not  the  only  witnesscs.and 
their  testimony,  with  some  correspondence  by 
letters  and  telegrams,  was  all  tbe  evidence. 

The  record  presents  but  two  questions  neces- 
sary to  be  decided. 

It  was  alleged  by  the  defendant  that  on  the 
11th  of  March,  1879,  he  had  ootifled  tbeplnint- 
iffs  in  writing  that  thereafter  be  would  aavuuce 
them  no  more  maigins,  and  would  not  be  re- 
Bponslble  for  any  losses  on  contracts  mode  by 
them  In  his  name.  To  which  their  answer  was 
a  denial  of  such  instruction,  and  an  allegation 
that.  If  it  had  been  given  tt  was  subsequently 
withdrawn  and  waived  by  other  instructions 
and  actions  of  defeodant. 

Specific  questions  on  this  subject  wete  sub- 
mitted by  the  court  to  the  jury,  under  tbe  prac- 
tice allowed  by  the  Wisconsin  Statute. 

Some  objection  b  made  to  the  form  of  some 

'  theae  questions,  which  we  do  not  think  dcc- 
eesarr  to  consider  here,  for  the  fourth  question 
and  liie  answer  of  tbe  Jury  to  it  render  the  othoi 

Beetlons  and  answers  immaterial.  That  que»- 
n  and  answer  is  as  follows: 
"Fourth.  If  yon  find  there  was  such  a  con- 
tract or  undersiandlng  between  the  parties  as  is 
meotlosed  Id  the  last  question,  did  the  defend- 
ant, by  his  subsequent  acts,  dcclaralinoa,  dircc- 
tJona  or  conduct  waive  tbe  same  and  become  Ua- 
78S 


,y  Google 


Bdpbeme  Codht  or  tee  Untted  States. 


ble  for  hmher  losses  Incmred  over  and  above  tie 
money  ao  placed  in  plalaUOS'  hfinds?  Answer. 
Yes,''^ 
It  was  nndoubtedlj  competent  for  defendant 

to  withdraw,  waive  or  countermand  bis  former 
order  on  this  subject,  and  this  could  be  done 
verbally  or  bv  actions  and  need  not  be  In  writ- 
ing, and  the  lact  found  bf  tlie  Jury  that  he  did 
so,  renders  his  former  uobce  wholly  immaterial 
to  the  issue. 

The  counsel  for  defendant  resisted  recovery 
against  lifm,  on  the  ^und  thai  the  sales  and 
purchases  mode  for  him  by  plainliffsweregam- 
btingcontmcts  on  the  prices  of  the  various  arti- 
cles of  produce  to  wtiich  they  related,  never  de- 
siftned  to  be  actually  performed  by  delivery, 
but  the  damages  were  to  be  adjusted  and  pa^- 
iiictils  made  and  accepted,  according  to  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  at  ilie  dale  fixed  for  delivery.  And 
on  this  subject  he  aslced  certain  instructions  of 
tlic  court  which  were  refused.  The  court  also 
cbnrged  the  jury  that  there  was  no  evidence  on 
tills  subject  which  they  could  consider.  An  ex- 
ceiition  was  taken  to  this  ruling,  and  Ol  biP  of 
exception  purports  lo  emijodyallthetestiniosy. 

The  evidence  of  the  defendant  on  Uiis  point 
was  that  bo  gave  the  insiructions  to  buy.  He 
says:  "  I  could  net  sny  that  J  bad  any  imder- 
sinndiDg  on  the  subject  of  the  nature  and  char- 
acter of  the  lK»rd  of  trade  deals,  whether  the 
properly  was  to  be  actually  delivered  or  '/hetber 
it  was  to  be  settled  for." 

It  is  obvious,  therefore,  that  so  far  &.  pl^t- 
ift,  oneof  (he [«rtics tool! these contractswhicb 
he  now  impeaches,  is  concerned,  they  weresot 
gambling  conimcts,  and  that  be  hod  no  under- 
tuindiag  or  agreement,  express  or  implied,  liuA 
ttiey  were  bets  upon  the  future  price  of  the 

The  other  par^  (o  these  conttacta,  or  rather 
parties,  tor  Uio  contracts  were  numerous,  are 
not  produced,  nor  their  testimony  given,  and 
there  is  no  direct  evidence  that  any  of  them 
either  Iwught  or  sold  with  any  other  purpose 
than  to  perform  the  agreement  as  its  terms 
bound  tnem. 

The  plaintiSs,  in  answer  to  questions  on  tlils 
subject,  say  that  in  do  instance  bad  they  any 
agreement  with  the  parties  to  the  contracts  made 
by  thom  for  Mr.  Kountree,  that  performance 
_        .. ^_i  _|,  Intended,  but  a  mere  ad- 


delivery  of  the  articli. 

So  that,  aa  to  these  contracts,  in  regard  to  which 

the  services  were  rendered  and  money  advanced 

by  pl^ntifl  for  defendant,  there  is  no  evidence 

whatever  that  they  were  not  boTvtfiiU  coatracts 

enfordbte  between  the  parties,  and  made  to  be 

performed. 

Evidence  was  given  that  a  very  large  propor- 
tion of  all  the  contracts  made  Inr  the  sale  cA 
produce  U  the  Board  of  Trade  of  Chicago,  were 
settled  by  p^fment  of  diSereoces.  and  that  noth- 
ing else  was  expected  by  the  parties  U>  them, 
ai^  the  number  of  these  in  proponion  to  the 
number  of  itma  fide  contracts,  in  which  delivety 
was  expected  and  desired,  is  said  to  be  so  large 
as  to  Justify  the  inference  tbat  It  was  so  in  these 

But  since  thepUnUS  testiflei  that  be  bad  no 
such  understa 
the  intention 
324 


nee  thepUnUS  testiflei  that  be  bad  no 
derstancUng;  since  nothing  la  proved  of 
itlon  of  the  otiter  partlaii  ana  rinoe  flu 


Oct.  TsKt, 


e  always  in  writing,  we  do  M 
think  the  evidence  of  what  other  people  mteaded 
by  otlier  contracts  of  a  similar  cliaracter,  bow- 
ever  numerous,  is  sufficient  of  itself  to  wm 
that  the  parties  lo  these  contracts  intended  lo 
violate  the  law  or  to  Justify  a  Jury  in  makiiif 
such  a  presumption. 

It  Is  also  to  be  observed  that  tbe  plaintiffs  b 
this  case  are  not  suing  on  theae  contracts,  but 
for  services  performed  and  money  advanced  In 
defendant  at  bis  request,  and  ttioagh  it  is  pas- 
sible thq'  might,  under  some  drcumstancss,  to 
so  connected  with  the  immcmdi^  of  tbe  oootrsct 
as  to  be  affected  by  it  if  proved,  tbey  are  cff- 
tainlv  not  in  tlie  same  position  as  a  party  soed 
for  the  enforcement  of  tbe  original  sgrceDMoL 

Without  pursuing  tbe  subject  farther,  west* 
of  opinion  that  there  was  no  evidence  on  ttui 
subject  which  ought  to  have  been  snbmitlcd  to 
the  jor^,  and  tbe  court  was  right  in  withdn*- 
ing  it  from  their  consldetatlDn. 

We  »e»no»m>r  in  Ou  reoord,  and  »»  jttif- 
metit  of  Bit  Oireuit  Oovrt  ie  aj^rmed. 

Troeoopy.    Test; 

Jamea  H.  HoKenaer,  Cterk,  Bnp.  Oooit,  U.  K 
ated-UO  D.  Bh  M»:tt  Vis,  »;« 


LTTTLB    MliCMI,  COLUMBUS   AITO 
XENTA    RAILROAD    COMPAHT, 

I%ff.  inErr,, 

9. 

UNITED  STATES. 

(Bee  8.  C  Beportsr^  ed^  ITT-nU 

Taa  on  railroad  profit* — (urdsn  ^  pnt^—i»- 

ii^'^^fiiuling$. 


L  nie  Us  of  Ova  per  cent  on  tbe 


iponv,  mr 
tvtbstot 


«  pn>lltB  of  s  lali- 
l£e  A«t  of  tM. 


amended  fvtbatot  IMS,  Is  not  upom  ernlnff  car- 
ried to  the  aooount  of  BDjr  fond  or  osed  foi  m>- 
struotlon,  but  upon  woliis. 

&  In  an  aotlODlv  tfie  Unl  ted  Statea  to  reconr  soeb 
sum  as  upon  an  mvesUgatloii  ot  tb«  aceounu  <<  a 
lallroad  oonpanr,  it  shall  anpear  aujriit  to  bavv 
beeo  paid,  tbe  bindem  of  proM  IS  upon  tbe  GoTcm- 
t  to  sbow  what  to  daew 

triMra  the  flndlnos  are  not  suAolentl;  medfic, 
MMirt  nay  temand  like  cause  for  furtbv  uiqdItt 
■uob  tuittaer  prooeedlDSB  tn  tbe  Infertor  omm 
OS  we  Jnstloe  o(  tfie  case  may  reqntre. 

[No.  ail.1 
ArfftiM  Xar.  tS,  mS.    Dtddei  Apr.  16,  OSS. 

Ft  ERROR  to  tbe  Circuit  Court  of  tbe  Unilad 
States  for  the  Southern  District  of  Ohio. 

This  action  was  brou^t  in  the  court  below, 
bf  Ibe  defend^t  in  error,  lo  tecovw  cotain 
taxes  alleged  to  be  due  under  tbe  Acts  of  June 
80jlB64  and  July  18. 180S. 

The  trial  was  1^  tbe  court,  a  Jury  bavlnx  been 
waived.  It.  havmg  resulted  m  a  Judement  in 
favor  of  the  pbOntift  for  f8,48G.M,  with  costs, 
the  defendant  sued  out  this  writ  of  errw. 

Tbe  further  tacts  of  tbe  case  an  saffidmtly 
staled  by  the  court 

Jfr.  wm,  A.  Rams^,  for  plaintiff  in  enor- 

ilr.  SamtMl  F.  PUUIpa.  BeUtOor-Oiai^ 
tot  defendant  in  error. 

Jfr.  thi^JutOeeVtwMM  deUveied  tbe  opin- 
ion of  the  cotut: 
lUa  vraa  a  snlt  b^nn  t^  tbe  United  Btuea 
1«8  U.S 


,y  Google 


Huw,  BTC.,  R.  R.  Co.  V.  TTnited  States. 


«D  the  2Btb  of  March,  1S7&,  to  recover  ef  the 
Little  Hlunl  and  Columbna  and  Xeola  Rail- 
kmI  Oompoor  ■  tax  of  Ave  per  ceotum  on  al- 
k^  ptontB  of  the  Company  "ouried  to  the 
■oonmt  of  auf  fnnd  or  lued  in  oonstruclion," 
onrided  for  bt  the  Act  of  June  80,  1864,  ch. 
in,  KC  122,  18  Stat,  at  L.,  381,  amended  b; 
Ibe  Act  of  Jul7  IS,  ISee,  ch.  184, 14  StAt  at  L., 
lit.  AJotTwsawalredaDdthetrialludbjthe 
— '  Tie  cue  come*  here  on  a  flndluir  of 
i"Tbatdur 
^etitioa,  vU.: 
.  X)  the  80th  dftT 
di^  of  Norember,  1869,"  tncludve,  the  dofend- 
■M,  In  good  faith,  regularly  mode  returns  of 
tacntaigB,  proflta,  income  and  eaias,  and  of 
pnBis  carried  to  the  account  of  onj  fund,  or 
vei  tar  cooATUCtion,  arUina:  or  accruinff  to  It 
dnrioc  mM  peiind,  intended  and  be]iev«d  b^  It 
lo  embrMC  all  anch  proflta,  incomes  and  gains, 
■d  all  aocb  profits  carried  to  the  account  of 
mj  taai.  or  used  for  cooatruction,  which  bjr 
bw  it  waa  bound  to  return;  which  returns  were 
received  and  accepted,  and  for  the  amount  of 
*Udi  ■— — iiiiiiilii  from  time  to  time  were  made 
of  die  taxea  p«7ablB  thereon,  which  taiea  were 
r^uUrtr  P'>>d  by  it  to  the  officer  lawfully  au- 
tboriiadtiv  law  lo  collect  the  same."  In  oddi- 
cioa  to  Ifaii  it  also  appean  "  That  over  and 
■ton  the  amount  so  returned,  on  which  taxes 
*a«  paid  aa  aforea^d,  the  defendant  did  in 
bet  make  additional  earnings,  which  by  it  were 
anted  to  the  account  of  some  fund,  or  used  for 
moSructlon  during  said  period,  amounting  in 
•n  to  the  turn  of  $168,707,22,  on  which  -  ■  - 
bttbempaid.'' 


lues  were  paid  in  the  regular  course  of  busi- 
BtM.  Of  l£e  aum  ao  dialled  up,  one  item  of 
9I1,)S5.44  was  for  loaa  and  depreciation  on  book 
•eeoonta  and  other  cboees  in  action,  acquired 
by  the  Company  prior  to  July  1,  II  . 
«Ud  bad  been  atanding  on  the  books  nntil 
IM  at  their  par  Tahie;  another  Item  of  t2S,000 
VM  for  the  d^necialion  In  the  value  of  bonds 
PBKhaaed  after  July  1, 1864;  another  lt£m  of 
flM^4.0  waa  for  the  depreciation  in  the 
nloa  cC  wliat  waa  known  as  the  "  street 
aettiaa  track,"  and  another  Item  for  t9,22{ 
*-•  e  hi  1867  of    " 


LpOB   t 


i  that.  In  ascertaining  the  amount  of 
mflta  OaUe  lo  laxatkHi,  there  should  be  de- 
acted  from  the  earnings  during  the  period  for 
*Uek  the  tMX  waa  claimed  these  seveml  items 
tl  iam  aad  depredation,  but  the  court  ruled,  as 
•  ■Btler  <4  law,  "  that  for  the  purpoae  of  laxa- 
Aaa  the  defcBdaall*  not  entitled  by  law  to  make 
Ac  dednclioB  aa  claimed,"  and  gave  judgment 
toS«e  pvontoD  thewhole  nun  of  C108,TO7.33. 
la  cor  ofteloa  there  waa  error  in  Ada  ruUng. 
The  lax  In  qoeetlon  is  not  upon  (omt  fv*  "  car- 
(W  to  tto  aoooont  of  any  fluid  or  used  for  con- 
It  opoo  pn^  Earnings  uaed  lo 
ir  diTtdMkds  are  taxable,  whether 
.  k  or  not;  but  earnings  used  for  con- 
I, «  curled  to  the  acoonnt  of  a  fund,  I 


,  -   --  the  aggregate  of  lossee. 

The  lawevidently  con  t«mp1al«dan.annual  stale- 
mont  of  accounts,  and  in  this  way  ao  annual 
striking  of  balances  between  gains  and  lossea. 
When,  In  such  statements,  It  appeared  that  a 
part  of  the  excess  of  gains  over  loHsea  had  been 
used  for  construction  or  added  to  some  fund, 
then  a  tax  was  to  be  paid  on  what  hod  been  so 
used  or  appropriated.  This  waa  part  of  the  sys- 
tem adopted  for  Uie  taxation  of  the  "profits. 
Income  or  gains"  of  railroad  corporations, 
which,  as  was  said  in  S.  H.  Co.  v.  CotUctor,  100 
U.  8. .  688  p:XV. ,  647] ,  it  was  the  object  of  this 
statute  to  provide.  A  tax  was  put  on  dividends, 
interest  paid  in  the  ordinary  way,  and  projiU 
used  for  conBtniction  or  carried  to  some  fund. 
This  was  a  classification  of  the  income  of  the 
corporation  for  the  purposes  of  taxation. 

In  the  present  case  there  has  been  no  assess- 
ment of  a  tax,  but  the  United  States  have  sued 
to  recover  such  sum  as,  upon  an  investigation 
of  the  BCcountfl  of  IheCom^ny,  Itshall  oppear 
ought  lo  have  been  paid.  The  burden  of  proof 
is  upon  the  Government.  No  more  can  be  re- 
covered than  is  shown  to  be  due.  In  presenting 
the  evidence,  no  attempt  seems  to  nave  been 
made  by  the  United  Slates  lo  state  annual  ac- 
counts and  ascertain  the  amount  to  be  paid  on 
that  basis.  The  court  has  found  that  between 
July  1,  1864,  and  November  80,  1809,  earnings 
ta'  the  amount  of  (188,707.22  had  been  used  for 
ramstmctlon  or  carried  to  the  account  of  some 
fund,  but  it  lias  also  found  that,  between  the 


16,230  by  depredation  In  the  stock  of  a 
press  company.  Inthe  view  we  take  of  the  law, 
these  sums  should  have  been  deducted  from  the 
earnings  as  ascertained  before  fixing  tbc  amount 
of  profits  on  which  the  tax  was  to  be  paid.  It 
is  not  stated  with  certainty  in  the  finding  at 
what  dates  the  tosses  actually  occurred  which 
are  represented  by  the  Items  of  $51,1CS.44,  de- 
predation in  the  value  of  book  accounts  and 
choaes  in  action,  and  $106,014.62,  depreciation 
'    the  value  of  the  street  connection  track.  For 

Is  reason,  we  are  unable  to  dcdde  whether 
these  losses  OT  any  part  of  them  should  be  de- 
ducted. Ah  the  omisaion  lo  make  the  finding 
sul9cienUy  spedflc  In  this  particular  undoubt- 
edly arose  from  the  fact  that  the  court  ruled  as 
a  matter  of  law  that  no  deductions  could  be 
made  on  account  of  losses  of  this  character,  we 
will  remand  the  cause,  so  that  further  Inquiry 
may  be  bod  on  that  point  Thk  we  have  au- 
thoii^  to  do  under  section  701  of  the  Revised 
Statutes,  which  allows  a  cause  to  be  remanded 
for  "  such  further  proceedings  lo  be  bad  in  the 
Inferior  court  as  the  Justice  OC  the  case  may  re- 
quire," 

"^judfimeiU  ^  U«  CVmuA  Onai  it  mtried 
tnt  cauat  remanded,  with  Instructions  to 
deduct  from  the  amount  of  earnings,  as  ascer^ 
tolned  upon  the  former  trial,  the  items  of  (22,- 
000,  detn-eciatlon  In  the  value  of  bonds,  and 
$S,22S,  depredation  In  the  value  of  cotton  press 
stock,  together  with  such  other  sums  Indudcd 
In  the  items  of  |S1,155.44,  depreciation  In  book 
accounts  and  choees  in  action,  and  (106,014.68, 
depredation  In  value  of  the  street  ooosecUon 
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track,  u,  apon  fortber  hearing  shall  be  found 
to  represent  loasea  accruing  to  the  Company  be- 
tween July  1,  18M,  and  Hovembcr  80,  18"" 

that  basis. 
True  oojij.   tPcst : 

Jbium  H.  HoKcnner.  Clerk,  8np.  Omut,  D.  B. 


[2S8]     JOHN  8.  PARLOW,  Receiver  of  the  Craon- 

BATT,  SUIDUSKT  AMD  CLKTBI>Ain>  RAILBOAD 
COUFAUT,  Aj^., 


BTLVAinJS  EBLLT. 
(Bee  &  CL,  BepDrter<ied.,  tS8-»L) 


Llttaoulpable 

road  to  leave  a  1 — , 

ti«ek  M  ueai  tbe  mMn  tiaok 

with  an  approaohins  UalD  loeTltable. 

t.  It  la  not  ooDirl&utory  neKligerMe  tot  a  naseen- 
ger  to  ride  with  hia  elbow  on  tho  dll  of  au  open 
'ow.  when  by  a  oolUalon  bla  arm  la  laned  out- 
XthecMandb  -^ - 


DteidtdApr.lf,! 


tide  or  Ui 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  DlBttict  of  Ohio. 

The  history  and  facts  of  tbe  case  folly  ap- 
pear In  the  opinion  of  the  court 

Mr.  8.  A.  BowmsJi,  for  appellant: 

The  appellee  was  guilty  of  contributory  neg- 
ligence in  placing  hfi  arm  In  the  open  window. 

lixld  T.  S.  B.  «■.,  8  AUen.  18;  B.  B.  Co.  v. 
MeClvn,  66  Pa.,  864;  R.  B.  Ob.  t.  BUkingt,  5 
Bush.,  1;  P.  A  0.  R.  R.  Co.  T.  Andreuit,  30 
Ind.,  829;  /.  (t  a  if.  £  Co.  t.  RvOietfoTd,  29 
Ind.,  es. 

The  party  Injured  cannot  recover  If  he  con- 
tributed in  any  degree  to  the  injuiy. 

Oruftman  t  Seott.  SS  Ohio,  88. 

Mr.  R.  F,  Bnoklaad,  for  appellee; 

Tbe  position  of  the  appellee's  aim  was  not 
negligence,  under  tbe  rircumatancea  Railroad 
companies  are  bound  to  keep  all  obetmctions 
ao  far  away  as  to  prevent  the  poesibtUty  of  col- 
lision with  passenger  trains.  It  Is  almost  a  nni- 
versal  babft  for  passengers  to  rest  their  amis  on 
the  window  ull  when  the  windows  are  up,  in 
warm  weather. 

Curtit  Y.  B.  B.  Co.,  0  HcLean^  401;  Barton 
■V.R.R.  C(>.,(I2Ho.,SS8;  R.  R.  Cb.T.  Qregory, 
68  m.,  272;  K  R.  Co.  t.  J^mdrom,  SI  ID..  888; 

mn(ff»T.aacb.,8»Mo.,4e8;  0.  a  A  OB. 

B.  Co.  V.  Tmv.  8  0. 8t,  B81;  WharL  Neg,  sec. 
862. 

If  there  be  negligence  on  tbe  put  ot  Ibeap- 
pellee,  yet  it,  at  the  time  when  the  tuju^  was 
committed.  It  might  have  been  avoided  by  tbe 
appellant  in  tlte  exerdse  of  reasonable  care  and 
prudence,  an  action  wilt  lie  for  the  Iniury. 

Whan  Neg.,  sees.  801  to  841  aod869;  £«^ 
uhaiitr  T.  R.  A  Co.,  8  O.  Bt,  172;  £  A  Cb. 
T.  StaOman.  88  0.  8t,  28;  B.  B.  Co.  -   "'- 


2JS  O.  St.  681;  IBbbard  v.  ITumptiin,  U 
S8S;  Brovm  y.  R.  B.  Co.,  60  Ho.,  «1. 
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Court  of  the  United  States  for  the  Nonhcn 
District  of  Ohio,  in  a  suit  for  tbe  foreclosuic  of 
a  mortgage  on  the  road,  Sylvanus  Kelly,  a  pat- 
•eager  on  one  of  the  trains,  was  injured  by  the 


thereupon  petitioned  the  Circuit  O)ur1for  tean 
to  sue  Hie  Receiver  in  the  Court  of  Comnuni 
Pleas  of  Sandusky  County,  Ohio,  to  recora  for 
tbe  tnjurlea  he  had  sust^ned.  This  wh  de^ 
nled.  He  then  asked  leftve  to  file  his  com- 
plaint against  the  Receiver  in  tbe  suit  for  fore- 
closure. This  was  granted,  and  the  Receiier 
ordered  to  make  his  defense.  Kelly  thereupon 
filed  Id  the  circuit  court  bis  complaiut.  in 
which  he  set  forth  his  claim  growing  outof  the 
alleged  carelessness  and  neglect  of  the  RecdTCt 
and  his  uenU.  and  prayed  that  an  Inquiry 
might  be  bad  as  to  tbe  amount  of  his  dainam 
and  the  Recetverordered  topay  theeame.  Tlw  [i 
Receiver  answered,  denying  that  the  injuiy 
compbined  of  was  oocasdoned  by  his  tie^- 
gence  or  that  of  bis  servants  or  agents,  awl 
averring  that  It  was  "  Caused  by  tbe  ncglieeace 
and  want  of  care  by  tbe  eaid  Sylvanus  KeUy  in 
impropeily  exposing  himtelf  to  Injury  while 
riding  on  said  car,  bv  so  placing  his  arm  in  sa 
open  window  of  said  car  that  it  projected  out- 
side thereof,  and  thereby  mmc  in  contact  with 
said  standing  car."  Alter  the  issue  was  thus 
made  up,  tbe  matter  was  referred  to  a  special 
master,  on  the  applicntion  of  Kelly,  "To  beer 
tbe  matters  set  forth  in  said  compkint,  sm^wcr 
and  replication,  and  such  evidence  as  the  par- 
ties mny  offer  relevant  and  pertinent  to  Ibe 
issues  tbcreiu  mnde,  and  determine  and  report 
wbeiber,  under  the  law.  the  said  Receiver  to 
Ibble  for  tbe  injuries  complained  of  by  the 
saidSvlvanus  Kelly;  and.  If  so,  the  amount  of 
compensation  which  said  Sylvanus  Kelly  Aall 
be  entitled  to  receive  for  the  same;  •  •  " 
and  that  he  repor*  i>ls  flndlnga,  together  with 
the  evidence  and  custs  of  his  proceedings,  to 
tbia  court  as  soon  as  possible,  at  the  January 
Term  thereof." 
Under  this  order  the  master  hewd  the  ceae 
id  reported  in  subTiance  the  foUowtog  fadK 
Bellefontatne  Is  a  station  on  the  line  of  tbe  road 
which  passenger  :nina  stop  and  pass  each 
other.  ImmediatSy  south  of  the  town  is  a  side 
track  of  about  one  thousand  feet  in  length, with 
a  switch  at  each  end  uniting  it  with  ttie  main 
track.  This  side  tnck  has  a  dascending  Krada 
from  north  to  south,  of  about  tour  feet  In  tbe 
whole  distance  of  one  thousand.  Ontbemcnt- 
Ing  of  tbe  28d  of  Angust,  1877,  thiee  fredgbl 
cats  were  standing  on  the  side  tra(&,two  of  them 
near  the  DOtth  switch,  and  oiw  about  one  hmt 
dted  and  thirty-five  feet  from  the  MUth  switch. 
Kelly  wu  a  passenger  on  a  passennr  train  go- 
ing north  on  the  road  that  day,  aad  had  a  aetf 
about  midway  of  the  car  itear  an  opai  window- 
Having  a  severe  headache,  Aoitly  befOsa  tka 
train  reached  tbe  south  end  of  tbo  aUe  tndt, 
be  placed  his  ri^t  dbow  on  tbs  riU  or  ban  oC 
Oie  open  window  and  rested  bis  bead  osi  his 
right  hand.  Tbe  train  oa  whk^  be  loda  WMti> 
another  golngaoutbatBellefontaineabaBt 
108  D.S. 
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vm  of  ite  daf.  The  train  grAnfi  x^ntli  r.rrivcd 
U  tlw  Dortli  end  of  the  side  track  nlHiut  tUEnty 
I  mlmlM  before  that  on  nbicb  KoUy  was  riding 
nided  Uw  lonUi  ead.  Tbc  iraln  from  the  north 
wM  (wilclMd  from  the  main  track  on  to  the 
ride  back  U  tbe  north  end,  and  to  make  room 
for  iudf  po^ed  tbe  t«o  frel^t  can  touth- 
wtfd,  potBiiK  tbem  in  motioD  toward  the  south 
(od  oTtbe  alOB  tnck  on  the  down  grade.  The 
tekei  on  tbe  frdgjil  can  were  not  Attended  to, 
ud  tlw  fanpulee  given  tbem  by  the  Incoming 
tntn  ceoara  *^^t«  to  more  therin^e  car  stand- 
by near  the  •oath  end  of  tbe  iloe  tiack  to  a 
put  M  near  the  main  track  that  tbe  train  from 
Ike  (oathcooU  not  jMHwithout  contact.  Tbia 
titif^  carremaioea  in  tluU  poeltioa  from  five 
10  (en  mlnntee  before  tbe  trtin  from  the  eoutb 
uifred.  While  tbe  freight  car  stood  in  thli 
dugemu  prozimitj  to  the  main  track,  the  train 
torn  the  aoath  came  up  at  more  than  ordinary 
iPMd,and  tbe  forward  right  band  comer  of  the 
coKh  tn  wbicb  Eellr  was  ridine  struck  tbe 
Mfbt  car  and  kirea  hi*  elbow  from  tbe  win- 
do*  dD  oatward  over  tbe  window  dll  and  ont- 
■de  of  tbe  car,  bringing  hb  forearm  in  contact 
with  tbe  frdglit  car,  miile  Ue  arm  above  the 
dtow  WH  |vened  againtt  Ibe  dde  of  the  crin- 
daw.  Tbe  train  In  which  Eellr  was  riduig  be- 
ioc  in  motion,  his  arm  waa  crushed  and  broken 
h£)w  and  above  Uie  elbow  in  nicfa  a  manner  as 
to  reqnlre  amputation  near  tbe  shoulder. 

Ai  eoochislona  of  Uw  from  theee  facts,  the 
■aMcr  fooiMi  that  tliere  waa  negligence  in  the 
■aaagewent  of  tbe  railroad  in  allowing  the 
fipi|[in  rfr  lo  rtand  to  near  the  ^nwiw  track  when 
He  mia  from  tbe  south  came  up,  and  In  not 
keeping  the  train  frtm  tbe  eonth  onder  control 
■  It  approftdicd  the  station.  He  also  found  thM 
Kdl;  «■•  not  in  boh,  under  the  drcumilancee, 
(or  Kadng  bie  elbow  on  the  aill  of  the  open 

To  this  report  exceptions  were  filed  by  tbe 
Stethv,  I,  Mcauae  the  master  found  as  a  fact 
fkat  the  elbow  of  EeDy  rested  on  tbedll  or  base 
<<  Ike  window  until  it  was  thrown  outside  by 
the  fane  of  tbe  collision:  end,  3,  because  he 
toad,  m  a  conclusion  of  law,  that  it  was  not 
■B  act  of  D^lgence  for  Kelly  to  ride  with  bis 
elbow  no  the  siu  of  tbe  open  window. 

The  ootot  overruled  tbe  esceptlons  and 


At  MOD  of  (5,000.  From  UiUorder  anipfttal 
VM  aOawed  by  Mr.  JH$lie«  Bwayne,  at  that  time 
a  JoMicc  of  tbia  court  and  aadgned  to  the  Sixth 
Cfaciiit.«Ucta  inclttdea  tbe  Nortiieni  District  of 

TW  qnfrfoni  argued  here  are  tboee  presented 
t*  tka  esecptiaiw  below.  After  examining  Ibe 
•ma^aamj  reported  br  ibe  master, we  ere  entire- 
ty MMirfad  with  Us  radinga  of  fact  There  can 
H  ■»  doiriit  whatever  of  the  culpable  neglect 
tt  Aa  sBBBagen  of  the  road  in  leaving  tbe 
faigbc  ear  to  tiaad  on  tbe  lide  track  so  near 
A*  mUb  track  aa  lo  make  a  collision  with  the 


.  .  It  WM  not  contributory  neg- 
_  to*  CeDy,  imder  the  drcnmstances,  to 
wftb  Us  elbow  on  tbe  ^  of  the  open  win- 


HS^ 


ntJmdfttntU^Hrmtd, 


m  H.  MoCerav.  CtaAifap.  Court,  IT.  ii 


JOHN  D.  WRIGHT,  J.  M,  BASS,  Exr.  of 
.  H.  Wellb,  Deceased,  et  ai~,  I^ff:  itt 


UNITED  STATES. 

(See  &  C  UHU.  8h  181,  a&f 

DMOeft  tuntg. 

When  distlllen  indoree  on  the  report  of  a  surrey. 
-'We  hereby  aooe^t  tlie  vlthtn  survey,  anil  oonaider 
the  tame  as  binding  ui>od  ui  on  and  after  tbla  date," 
It  Is  In  law  a  waJverof  adeUveryoIacopy  of  the 

*"""™-        pjo_  887.J   . 
BabmilUd  Apr.  t,  ISSS.   Jkeidtd  Apr.  IS.  18SS. 

F  ERROR  to  tbe  Circuit  Court  of  the  United 
Stales  for  tbe  Middle  District  of  Tennessee. 

Tbi*  action  was  brought  in  tbe  distHct  coi>rt, 
by  the  defendant  in  error,  on  a  distillers'  bond. 

Tbe  trial  resulted  In  a  verdict  and  judgment 
tor  defendants.  This  judgment  was  reversed 
on  error,  bylhe  court  below  and  the  cause  re- 
manded. The  second  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  This  Judgment 
having  been  affirmed,  on  error,  by  the  court 
below,  the  defendants  sued  out  this  writ  of 

The  facta  of  tbe  case  are  sufficiently  staled  by 
tbe  court. 

Mettn.  R,  MeP.  Baalth,  8.  Bballabav 
Mr  and  J.  M.  WiilMn,  for  plaintiff  in  error. 

Mr.  ■WWimmiL.'mmMTT.Am.Atts-aen., 
for  defendant  in  error. 


Mr.  Ohi^  JvtticdWmJt*  delivered  the  opin- 
ion of  the  court: 
This  waa  an  action  on  a  dlstilleraf  bond,  to  ra- 
the difference  between  t 


production.  The  defense  waa,  that  a  copy  of 
the  ofBdal  survey  hod  not  been  served  on  tbe 
diatlUers.  Section  83H  of  tbe  Revised  Statutes 
provides  for  a  survey  of  the  distilleiy  by  the 
collector  and  a  written  report  thereof  In  tripli- 
cate, "Of  which  one  copy  shall  be  delivered  to 
tbe  distiller,  one  copy  snail  be  retained  by  the 
collector,  and  one  copy  (hall  be  transmitted  to 
tbe  Commissioner  of  uitemal  Revenue,  and  tbe 
survey  shall  take  effect  upon  the  delivery  of  such 
the  distiller."    la  Fnabodg  v.  Htnrk,  U 


Wall.,  S40  [88  U.  B.,  ZZI.,  811],  it  was  held, 
following  toe  rulings  of  the  Commissioner  of 
Internal  Revenue,  that  the  disUUer  vras  not  lia- 
ble for  the  capacity  tax  until  a  copy  of  tbe  sur- 
vey had  been  delivered  to  him. 

In  the  preaent  case.  It  appeared  that  no  copy 
of  tbe  (urvey  had  ever  been  delivered  to  Ibe  dia- 
tlllers,  but  when  the  bond  sued  on  was  executed 

WW 

been  made:  "Webereby  accept  tbe  within  sur- 
v^,  and  consider  the  same  as  binding  upon  na 
a  and  after  tbia  date,  September  12, 


a  waiver  of  a  delivery  of  a  copy  of  the  report  to 
tbe  dlstUIert,  and  tbat  the  tax  waa  consequently 
collectible.  To  this  we  Bgre&  Tbe  language 
of  the  Act  Is,  that '  'The  survey  shall  take  effect 


'f^lc 
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the  dellvcnMit  lucb  cop;  to  the  disUller." 

»  ia  eguiTslent  to  wiiiK  that  the  survey 

snail  be  binding  on  the  dtsUller  when  the  copy 

Is  delivered  to  Kim.    When, 


•m* 


tUleria  tfai*  case  accepted  the  surver  and  ttlp- 
vlaled  that  It  was  bindlne  on  him,  he  In  eSect 
aaid  that  he  would  consider  the  suirer  m  hav- 


ing effect  wltbout  the  (omul  delivery  of  a  copj. 
This  he  might  do. 

IHitjvdgmetU  it  qfflrriMi. 

True  eopj.    TeM : 

Jamea  H.  HoKeuiBr,  Clerk,  Bup.  OtMit,  IT.  B. 


<)HARL£S  EDWARD  LEWIS,  Iff.  <n  Srr., 

■CITT  OP  8HBEVEP0RT,  ni  ran  Pawsh 

OF  Cadim,  m  THE  Statu  or  Lodibiaha. 

(BeaS.  C  Beporter'a  ed.,  ae-nr.) 


for  efghtj-five  cents  on  the  dollar.' 

The  court  below  held  that  the  Cltr  irf  Bbttn- 
port  had  do  authority  to  issue  the  bood*  In 
ouestioii,  that  they  were,  therefore,  void,  ud 
uiat  the  defendant  was  entitled  to  IndgnMBl^ 
whereupon,  the  plainlifl  aned  out  thi*  writ  oF 
error. 
Sfmn.  J»mMOr»at.ffA«.  M.  0n«l,ud 


1.  UnlOB  power  has  been  Bl\eu  'aj  the  LogWa- 
turatoa  muDlolpal  corporation  tograat  peounlary 
«ld  to  Tallroad  coTporatloDB,  all  bonde  of  Uie  munlo- 
Ipalltr,  iBBued  for  Euch  ■  purpose,  and  bearlDK  evl- 
oenoe  of  the  purpoae  on  uielr  fBo&  ate  void  even  la 
tbe  bands  of  bona  Jtdc  bolden.  whetfaer  the  people 
voted  the  aid  or  not. 

X.  Oorponite  latlflaatlOD,  wtthout  aathor[^  Innii 
the  LeirlslBture.  obduoC  make  a  municipal  bood 
valid  irhich  iraa  void  when  Inued,  tot  irani  of  legla- 
latlre  poirer  to  make  It. 

[No.  280.1 
SubmilUd  Apr.  i,  1883.  Beaded  Apr.  16. 1883. 

F  ERROR  to  the  Circuit  Court  of  the  Unked 
States  for  tbe  District  of  Louisiana. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  the  amount 
«f  certain  overdue  interest  coupons  belonging 
to  ninety  negoiiable  boods  for  fl.OOO  each,  is- 
sued by  the  defendant. 

The  parties  waived  the  intervention  of  a  Joiy, 
and  having  agreed  upon  the  facts,  subn^tted 
the  case  to  the  court 

It  appeared,  from  the  agreement  of  the  par- 
ties, that  on  June  30, 1B72,  the  cl^  council  of 
£hreveport  enacted  an  ordinance  wbich  pro- 
vided for  the  purchase  of  cert^  real  estate,  to 
he  donated  to  the  Texas  and  Padflc  Railroad 
Company,  upon  which  the  company  wm  per- 
maoentlv  to  maintain  and  establish  lis  depots 
andmacnineehoiM:  which  provided  forthepur- 
-choeepriceof  said  real  eetate  by  the ' — ' "* 


eeml-Mmnally,  and  with  Interest  coupons  at- 
tached; whiui  provided  for  tbe  levy  of  an  an- 
nual Iftx  to  pay  the  prlncitMl  and  interest  of  said 
bonds,  and  which  imivided  that  aaid  ordinance 
should  be  submitted  to  a  vote  of  the  people  of 
theCity  for  their  retiQcntion  and  approval;  this 
ordinance  is  the  only  one  by  virtue  of  which 
the  bonds  in  question  were  issued  and  sold;  tlmt 
<ra  July  1,  18TS,  the  said  ordinance  whs  sub- 
mitted 10  n  vole  of  the  people  of  the  City,  and 
«even  hundred  five  votes  were  caM  for,  and 
three  voles oraiinst.  Its  mtificnlion  and  n]iprovn1. 
and  the  bonds  wen?  Hrcordinglyiasiicil;  ibst  the 
plaintiff  is  a  bona f-''  ■■wner  of  tiie  Imnds  lo 
-wbic-h  the  ooupiiiis  aw  d  mi  liclong,  and  of  fuid 


Edtg  V.  Shmeport.  26  Ia.  Ann.,  688. 

The  Cit^  had  authori^  to  purchase  this  land, 
under  sections  2  and  91  of  the  charter. 

Itt.  Munie.  (f  S.  O.  v.  JCeAmoc^S  Bob, 

A.\  244;  Eieg  v.  Bhrettpert  itupra). 

The  question  then  ariaea:  had  thb  City  aa- 
thority  to  Issue  negotiable  bonds  to  raise  mcnej 
with  which  to  pay  for  the  same,  or  a  part  pay- 
ment thereon  T 

Where  a  coiponitioD  is  authorised  to  do  sot 
act,  and  no  mode  is  pointed  out  for  its  eierdK. 
It  may  adopt  any  which  In  Its  iud^nent  vQl 
*"!flt  secure  tbe  purpoee  contemplate 

Lift  Int.  AT.  Ot.y.  Lanier,  6  Fla. ,  110;  Ca- 
tena v.  CtortM'rt,  4BIll.,4a8;  State  Boardy.R 
CiJ.,47Ind..407. 

Tbe  power  in  a  municipal  corporation  to  pur 
chase,  carries  with  it  power  to  incur  indebted- 
ness for  the  purchase  money,  and  to  isme  In 
n^iotlable  obligations  promising  to  psy  the  in- 
debtedness at  a  future  day. 

FeopUY.  Awinan,  36  Barb.,  SS!Z;lJxa.,Vua. 
Corp  ,8ded.,8ec.  118,p.I44;  SDan.  Neg,  InK-. 
461 ;  JftU*  v.fftefl*m,llWi8..  470;  Bantv.  CiWt 
GofAe,  7  Ohio  (part  a,),  81;  ftote  v.  Jfaditn.1 
Wis.,  688;  Ctnrk  v.  Bchool  Diet.,  8  R.  L,  1»: 
Eetehum  v.  Buffalo,  14  N.  T  ,  3r  " 


Oitu,  6  Kev„  147;  Mm  r.  Barpetk  AeaSmt. 
7Heiak.,283;^danMv.BL  B.  Cb..a  Cold.,64S, 
B.  B.  Oo.  V.  BauiteiOe,  10  Ind.,  895;  QaUiui  v. 
CoTviA,  48  DL,428;  MiOer  v.  Boar^.  08  Ind.. 


plislt  the  ordinikry  and  usual  objects  of  its  «■ 
ganizstlon  or  for  specided  porpoaea,  tod  do 
other  express  power  is  given  to  raise  mon^,  it 
may  be  Mst  to  construe  lie  powen  strictly,  al- 
though the  welji^l  of  authority  is  opposed  to 
such  limitation. 

MHUy.  OUaem,  II  Wis.,  470;  JTw  AiflMd. 
etc.,  Oo.,  V.  Bobimon,  2G  Ind.,  6S0:  BaaJt  v. 
JJanviOt,  00  Ind.,  G04;  Lmde  v.  The  Or.,  M 
WaU.,  6  (83  U.  6.,  XXL.  373);  SBrfFdrf  v.  i*»- 
drem.  S6  Ind.,  157;  EeUy  v.  Broetign,  4  HiU  . 
263;  QdUiia  v.  ConeiiA  (tupra);  Tveter  ▼.  Ba- 
Uigh.  70  N.  C,  267;  £«(cAumT.  Bti^ab,  UK 
Y.,S56;  £h<rt«i<an((  V.  .>4Ut))i,  t  McLean,  see; 
A«»tin  V.  CeI'mg,  51  Iowa,  108. 

Where  the  power  of  taxation  Is  given  merely 
nsan  incident  to  cnnlile  the  corpnmikin  to  mrrr 
out  the  iisiml  |iur|>oses  o(  iis  orpuilr.tiii^n,  nC'l 
it  is  Hill  III  >i'i/td  lo  do  other  and  imhi  ci.di'Dt 
Ihiujpi  wLkb  nijiitn;  the  luv  «f  ttu,:.<  \ ,  Mini  e^ 
KS  I.  i. 


yCoogle  ' 


IizwiB  V.  Shbbtxfobt. 


pKiiOj  If  fn  Urge  nad  unusual  sums,  nich  as 
Uw  purctuae  of  property  and  the  construclloi) 
ti  boUdiDgs.  the  weight  of  authority  is  that 
ilirf  maf ,  vhere  it  U  not  expressly  prohibited, 
bonOTT  the  money  and  give  nulea,  bonds  and 
Mkf  u«ual  cviitencea  of  fndebledneas  therefor, 
MiiKid«Dtal  and  necessarily  implied  from  the 
ctpngaa  power,  given. 

maiamtjx^  r.  Oma.,  84  Pa.,  487;  Mill* 
eUamn,  11  Wis..  470;  BarOcv.  OtaUleoihe.  7 
Obta  (part  2),  81;  Board  v.  Day,  10  Ind..  460; 
UaitTi.  Board.  66  Ind.,  163i  Sk.  nf  Nea  Al- 
Unf  T.  DanvUU,  60  Ind.,  504;  QauM  v.  Clarkt- 
tUlt,  S  Dill.,  165;  Zymto  v.  T7t4  Co.  (tapra] 
NittJurj/v.Britton,  15  Wall.,  566(88  U.  g. 
XXL,  SSI);  SUev  t.  8/iraxport,  S6  La.  Anii. 

tn. 

lad  that  la  true,  almost  without  exception. 
vltne  the  oolea  and  bonds  are  issued  to  raise 
loDdi  for  an  indebtcdncsa  already  created,  a« 
in  Um  case  before  the  court. 

CUrlc  T.  ScAoot  Bit.,  8  R  I. ,  IBS;  AuiUn  t 
CHany,  51  lowa,  102;  WiUiamsport  v.  Com. 
M  Pi.  St, 487; «  Munie.  N.  0.  v.  MeDonouok 
lRo)iL,343;Airrvv.ifi;ri:/(.  Exek.Co.,\&BXiSl. 
("h..  W);  Curfti*  V.  LMn«,  15  K.  Y.,  8-63; 
Snitt  T.  Lav..%\.S.  Y.,2M;  SijiAt.  (Htfli- 
M,'.^  7  Ohio,  part  3.  SI ;  Eetdium  v.  Buffalo,  14 
S,_Y,  asfl;  ifcu^tu  V.  Viiyinia  (Hty,  B  Nev. 

hwer  to  borrow  money  Is  almost  universally 
coceded  to  carry,  by  implication,  authority  to 
tbe  nanidpal  coipotation  to  isaue  bonds  and 
o(t<r  wcnrities. 

CwgiOTiwa/eA  T.  Pitlibura,  84  Fa.,  4H;  £. 
£C^*.  EtanttiOe,  15 Ind.,  MS;  Commonmealtli 
V  JJI(yA«iiv  0>..  87  Pa.,  341 ;  CommoniceatUt  v. 
PjMtrg,  41  Pa.,  378;  Seyti^rt  v.  PilUlmrg,  1 
Will.  272(88U.8..X7n.,558);ifo(W«T.  Su»^ 
*•?<"■.  8  WalL.  664  (70  U.  S..  XVln.,  7e);i)« 
FfltT.  AMMMd.  \%QTM..^i:Oalenay.ror- 
«itt,  tt  m.,  428;  WiVJinnuporf  V.  C^LimnumuEo/tA, 
94  Pa.  81.,  487;  JSifly  v.  Mayor.  4  Hill,  265;  iV 
HetJury  r.  Brittoit  (tupra);  Miln«r  v,  Fentaeo- 
i^  i  Woods,  837;  Mayor  v.  Inman,  57  Ga.,8T0i 
Tm/trrr.  BalfigKl^Ti.  C,  261;  Mercer  Co.  v. 
B^tM,  1  Wall,.  95  (68  U.  S.,  XVn..  6M)j 
Mt^  T.  MtuaiUne.  1  Wall.,  3S4  (68  17.  8. 
IVTL.  BM);  Lrnde  j.  The  Co.  Itvpra). 

II  the  JHoe  was  Improper,  ft  wns  committed 
b*  Ac  olScets  of  the  Corporation,  and  it  is  es 
tBfoed  from  setting  it  up.  

£  Liaeelit  r.Datienport,  H  n.S.,801  {XXIY., 
aOh  t^fjtrntgn  v.  Omraiih.  99  C.  S.,  911 
JIXT..  MO). 

TUa  la  at  pooat  a  mera  irregularity  in  the  ex- 


tmrdfrmtL      ,  ^. 

■WnMory  T.  &Jn>at,  6  >?bI1.,  773  (79  U.  B., 
XVaL.  090);  a)CM4(/M-&ie.  v.  iV.  Loadm,  29 
0«s..  174;  JCfOAtfruv  ▼■  I'nek,  84  III.,  4(e; 
/V»«'(ni  ft.  ».  ,4»V,  IS  WaU.,  297  (80  tJ.  B., 
XX..  S7»);  Bimta  t.  Jefferwnriae,  24 How.,237 
•O  C  9.,  XVI.,  8M);  .Sawn**  B*.  v.  Spring- 
>«.  «  P.  R.,  87(1;  #o«fA«a  v.  BsaRrr  ft.,Tl 
VaB.,  Jr.,  974;  EuinbMt  r.  Long,  93 U.S.,  642 
XXIIL.  752);  £mit  t.  Comn.,  105  U.  8.,  7^ 
UVX.  9a»;  Worrwii  ft.  t.  jfewty,  97  U.  8., 
*«'XIIV^»77). 
Mr.  S.  r.  Jiiaaa.  for  defendant  tn  error: 
7W  plaiBiira  claim  is  realsted  on  the  ground 
fkM  f^  eby  eoondl  of  tbe  defendant  wa>  ab- 
M*  r.  &.  D  6.,  Book  27. 


solutely  without  authority  to  issue  the  bonda 
which  constitute  its  basis. 

Wil»o>i\.  Slireteport,  39  L&.  Ajul,  078, 

Tbe  power  to  issue  these  bonds  b^ig  abso- 
lutely wanting,  they  are  void  Into  whosesoever 
hanib  thcv  may  have  come,  no  matter  how  in- 
nocent a  holder  he  may  be,  or  how  good  the 
faith  In  which  they  may  have  been  acquired. 

Kruxe  Co.  v.  Atinntatll.  31  How.,  643(62  D. 
B.,  XXn.,  210):  Marali  v.  Fulton  Co..  10  \Vall., 
883  (77  V.  8.,  XIX.,  1012):  DiU.  Mun.  Corp.. 
sec.  426. 

Tlie  power  of  laxatioD  Is  granted  as  a  means 
of  carrying  out  these  purposes.  The  diversion- 
of  these  revenues  to  oilier  purposes  is  unlawful 
and  vllra  riret.  It  it  Is  desirable  that  a  munici- 
pal body  should  have  tbe  power  of  subscribing 
to  railroads  or  plauit  roads,  or  of  issuing  com- 
mercial securities  to  be  sold  In  the  financial  mar- 
kets, it  Is  time  ecou'^h  for  it  M  do  so  when  au- 
thorized thereto  by  legislation.  It  possesses  no 
Kwen  but  aucb  as  are  given  to  It  expressly  or 
necessary  implication. 
'  Obitholm  V.  Montgomery,  3  Woods,  694;  see. 
also,  DHL  Hon.  Corp..  sec.  106;  Mavorv.  Bay. 
19  Wall.,  468  (86  D.  8.,  XXH.,  lM);Kiiappv. 
Bobokm,  89  N.  J.  L..  8fl4;7/ami»»v.  Meadville. 
«  Neb.,  337;  Jones.  R.  B.  Sccur..  sees.  238, 228. 

Tbe  decisions  of  the  Bupreme  Court  of  the 
United  States  are  uniform  to  tbe  effect  that  a 
municipal  corporation  cannot,  without  legisla- 
tive authority.  Issue  bonds  In  aid  of  an  extrane- 
ous object. 

Marth  V.  Futttw  ft..  10  Wall.  «76 (77 U,  8., 
XIX.,  1040);  Pendleton  v.  Amy,  IS  Wall.,  297 
(«0  U.  8.,  XX.,  679);  ZenniccUv.  Buperruon, 
18  Wall..  452  (83  U.  8..  XXI.,  319);  St.  Joieph 
T.  Bogert,  16  WalL,  644  (83  U.  S.,  XXL,  828); 
mrthtmn  v.  Batei  Co.,  82  U.  8.,  BBB  (XXIII., 
747);  CoUma  v,  Saixt,  02  U.  8.,  484  (XXilL, 
579);  SOftaiMT.  JVrttn*,94n.S.,860CXXIV., 
154). 


fece  to  have  been  issued  '  .... 

TexasandPadficRallroad  Company."  In  point 
of  fact,  the  bonds  were  used  to  ouy  lands  to  be 
donated  to  the  railroad  company  as  a  die  for  de- 
pots and  machine-shops. 
We  have  bad  occaalon.at  this  Term,tn  the  ra:  " 


aid  to  railroad  corporations,  t 


void  even  In  tbe  hands  of  bonafidt  holders,  and 
this,  whether  the  people  voted  tbe  ^d  or  not. 
Every  purchaser  of  nich  a  bond  ia  chargeable 
in  law  with  notice  of  the  want  of  power  in  the 
municipal  authorities  to  bind  the  body  politic 
in  that  way.    Thia  principle  la  elementair. 

In  the  present  case  It  Is  not  pretended  that  any 
nicb  power  was  expressly  granted  to  the  dtf 
of  Shreveport,  and  we  find  no  provision  of  the 
charter  from  which  anything  <j  the  kind  can  be 
Implied.  Tbe  authority  to  purduae  and  bold 
4«  /  ~    3»    I 

■  Cooglc 
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erty  as  u  Deeded  for  muoicipal  purpoMB. 
ft  matter  of  no  Importance  tbat  the  City  em- 
ployed agenta  to  Wtl  the  honda,  or  that  it*  law 
officer  nve  an  opinioo  in  fovot  of  their  valid- 
ity, or  Uiat  they  have  been  recognized  in  official 
■tatemcuta  a»  liinding  obligntiona,  or  that  taxes 
have  been  levied  to  pay  either  prindpal  or  in- 
lereM.  Corporate  ratincation,  withont  aatllo^ 
1^  from  the  Legislature,  cannot  make  a  munic- 
ipal bond  valid  which  waa  void  when  issued  for 
want  of  leglalatlve  power  to  make  it  These 
bonda  carried  on  their  face  fuD  notice  to  eveiy 
purchaser  that  thev  were  issued  for  a  purpose 
not  authorized  bv  law,  that  le  to  aay,  to  ud  a 
railroad  corporatiOD.  This  whole  subject  wag 
80  fully  Gonndered  in  Ottawa  v.  Carey,  rupra, 
tbat  we  deem  It  nnneceasai?  to  discuss  the  Bub- 
Jectfnrtbeinow. 

In  BdegY.  Shrmtport,  86 La.  Ana.,  686, which 
Is  relied  upon  as  establishing  the  power  of  the 
City  to  issue  the  bonds,  the  question  was  whether 
the  vendor  of  the  land,  wtdch  had  been  only 
partlv  paid  foroutof  tbaproceedeof  the  bonds, 
could  enforce  Ms  mortgage  and  vendor's  privi- 
lege on  the  land  to  recover  the  balance  of  put- 
chase  monOTdue  him,  and  it  was  dedded  tbat 
he  could.  This  is  no  mon  than  was  in  effect 
held  by  this  court  at  the  present  Term  In  itar- 
kenbtirs  v.  Brvtcit  [arUe,  S381.  All  that  was 
said  by  the  Supreme  Court  of  Louisiana  must 
be  construed  fn  connection  with  the  questlou 
thenupfordedidon.  There  la  not  a  word  about 
the  validly  of  the  outstanding  bonda,  nor  of  the 
right  (tf  the  holders  to  lecover  upon  them  in  a 
nut  agaliut  the  City.  The  whole  effect  of  the 
dedsioa  U  tbat  the  Ci^  could  not  keep  the  land 


V.  Shraeeport,  29  La,  Ann.,  678,  where  the 
power  to  issue  bonds,  apparently  of  a  much  less 
objectionable  character,  wasezpressly  denied. 
TMjudffmerU  i*  affirmed. 
•'•—''—    Teat: 

I.  HoKenaeri  Cterk,  Baf.  Court,  U.  B. 


True«apr.   Teat: 


at«a-iiou.B.,u& 


JOHN  H.  8TARIN,  ApfL. 

t. 

THE  SCHOONER  JESSE  WILLIAMSON, 

Jr.,  HerTacUe,  etc.,  Willum  H.  Smx  st 

AL.,  Claimants. 

(Bee8>Gl('*21u  Jtmt  WHUatiuon,  Jr. 
eiL,  a»-sii.) 

1  personam  ef 


•L  nw  Ubelant  In  a  suit  in  rem.  tai  admlrattT, 
■SBiDit  a  vnneL  f or  dainases  STowlna' ont  of  a  ool- 

Uglon,  olalmed,  ID  hii  libel,  *~  ~ "" — 

apx,    AHerOso.-"--'- 

•Head  notes  br  >*''. 


1  teeorer  sin.auu  oam- 
of  the  vcasel  ia  the  dls- 


Hon.— JiirlMWcHon  of  U.  8.  amrtmt  Owrt  de- 
pendant on  amount;  InMrMt  «imnMb*addMlt(i0lM 
^trtaKction;  how  ooluc  of  (Mu  Otutandtd  may  be 
thoion:  vhateait*rtvl«wiM»vblunitTaiard  to  turn 
(ncontraiMrsv.  Sa«  tiMs  to  OoidonT.Orilen.SlT. 
8.<SPet.).n. 


ipralsed  value,  WM  ^ven.   ThelllMiEi. , 

dlimiBed  by  the  circuit  court,  cm  appeal,  tlw  Ubd. 
ant  appoUed  to  tbls  oourt :  held,  tluit  tbe  matta  la 
dispute  did  not  exceed  the  sum  or  valuB  of  tijtti, 
eioluslve  of  ooats,  sa  reqiilnd  bj  seoiloa  I  ol  tt* 
Act  of  Fstwuary  U.  tan,  IS  Stat,  at  L,  tu,  ant  tl«i 
this  court  bad  no  ^irladtotloD  ottbeai — ' 

S.  A  decree  avBlnit  the  veasB'-     " ^ 
eMabllib  the  uSbUlty  of  the  el 
that  amount  in  Derwnam 

oftheveaelatthe  Uma  i_  _.      , 

fact  must  appear  by  the  reoord.  Id  order  tc  be  n  lu 
a  foundation  for  such  Itahllltjt  as  to  authorv  tail 
oooTt  to  oonsldCT  the  StT,OCD  as  tbe  value  of  the  DBt 
ler  In  dispute  on  said  appeaL 

[No.  81S.1 
Arf/utd  Apr.  10,  I8S3.    DteuM  Apr.  ts,  18S3. 

APPEAL  from  the  Circuit  Court  of  IheCnileil 
Stales  for  the  Southern  I>isirict  of  Kew 
"Sork. 

On  motion  to  dismiss  for  want  of  Jurisdic- 
tion. 


n  the  language  ol 


Xr.  H«nT7  J.  Scmdder.  for  die  clalmaoU, 
appellees,  in  support  of 

This  motion  Is  based 
section  692,  of  the  U.  8.  . 

chapter  77,  of  the  Laws  of  1874,  section  8. 

The  matter  In  dispute  is  the  allcsed  lien  ot 
the  Ubelant  upon  the  vessel  of  the  dainunis. 

The  value  of  such  matter  could  not  txxfA 
the  value  of  the  schooner,  for  the  Hen  roa1>l 
only  consume  her,  and  such  vijue  was  ^.100. 

A  few  elemental  propodtions  demon^rei* 

-"-— " -^      ofUen 


n  which  la  the  nisi- 


that  it  la  the  question  ol 
ter  in  dispute. 

The  Hen  is  a  >w  At  re. 

TlieKaU  2V«n<itn«.  SBen.,  89;  Tlit  TViuiir^ 
8 Blatclif. ,n.,483;  Tlie Ptronia,  17 L.  T.  R..ca 

The  stipulation  takes  the  place  of  tbeve^el. 
and  relieves  ber  from  all  liability. 

Th»  VirginiaEkrman.VJV.^.mCSiXI^.. 
863);  Tilt ladu Pike,  WG.  S.,«6(XXIV.,e74) 

TbeutnMwt  amount  the  libelant  can  recora 
ti  the  amount  of  the  stipulation  for  value. 

The  Wanata.  95  U.  S.,  614  (XXIV-,  4«B) 

If  it  be  claimed  that  the  decree  tit  nm  will 
establish  a  tiabQiiy  of  the  owners  in  an  action 
tn  perwnam,  the  answer  is  that  no  such  oollat- 
ersl  action  has  been  brought,  and  if  It  bad,  it 
wouM  be  available  only  to  the  owners  to  set  it 
upi  they  would  be  the  partiea  who  tnlgjit  in- 
voke the  rule,  not  the  libelant. 

Troji  V.  Btam,  97  U.  8..  8  (XXIT,.  »12). 

Mr.  B.  D.  Benediet.  for  appellant,  cwntm.- 

The  case  of  The  Enttrprite,  2  Curt ,  S17,  ia 
ft  strong  and  sufficient  authority  against  the  mo 
tion. 

In  that  case,  a  decree  for  w 

more  than  $50  was  entered  bv . 

The  right  of  appeal  to  the  c^cult  court  w 

alsted  on  the  ground  that  the  matter  Id  dispuli 
was  the  proceeds  of  the  vessel  whidi  did  do 
equal  9S0. 

But  the  circuit  court  allowed  tbe  appeal  sa\ 
ing,  "  What  is  In  dispute  fn  this  case  is  not  t£ 
-v<aeel  or  even  the  existence  of  a  Ken  thiveoc 
as  a  security  for  any  wages  whidt  nwv  t 
due;  but  it  is  whether  any  waites  are  diw,'aix 
if  any,  what  is  their  amount" 

So  in  this  case  the  matter  in  di^mta  la  w 
the  vessel,  nor  ber  proceeds,  ncrtbettlpTilatk 
which  takes  the  place  of  the  veaMl,  nor  tbe  e: 
Istcuce  of  a  lien  on  the  vessd  fw  dw  dAmagi 


..Coc>^lc 


SrlBin  T.  Tbb  Williaiiboh. 


tliinitd:  bat  llU  wbetlieTaDydaiiiageBandue 
■ml,  il  tny,  what  is  their  unount. 

n>  biTe  fonod  no  antliority  in  tLts  cou 
"■-  -'j  [q  point;  but  nutboriiie*  which  adopt 


Eatpp  V.  Banki,  9  How.,  78;  tee,  alw,  WO- 
MT.SBMMi,  SDall.,  401:  Gordon  y.  Ogdett,  9 
FH..U. 

TUi  caK  cmoM  iqnudT  wltbln  the  general 
raleliid  down  bj  the  ftbore  cues,  tbattbedam- 
•fci  Ud  tre  the  matter  in  diipute  In  cbmi  of 


The  qneetioa  of  the  amount  or  Talue  of  the 
Nnnjtr  which  the  party  plalntifl  has  tot  hia 
(laiin,  bai  nerer  been  considered  by  this  court 
la  tttcmpt  to  have  it  thus  considered,  foiled, 
to  (bt  case  of  Am*  T.  Prmtim.i  How.,  771. 

Il  ma;  be  invested  that  these  casts  refer  to 
(wa  11  law.  But  the  Bame  laoKuage  ia  used 
url  applied  to  appeals  in  admiralty  in  the 
tt  OI*T  T.  Th»  yafcwa,  17  How  .  82  (58  U 

If  thia  Ubcl  bad  been  lUed  to  recover 
xbccner  beirclf,  the  matter  in  dispute  might 
1*  Ud  to  be  her  actual  tbIiw. 

BbAmotid  V.  MUwuku.  21  How. ,  802  {S3  U. 
S..  ITL,  «1>. 

TUs  is  not  an  action  to  recover  Ibe  possestSon 
rf  tbe  acbooaer,  tnit  the  damages  sustained  by 
^  Ehelaiit;  and  It  fa  exactly  covered  by  tbe 
aapMe  of  lUacontt  In  the  case  of  "  7^  Fat- 
<n.'aMTecited,tliat  "An  appeal  may  be  taken 
It  tka  pUntifl,  where  his  clum  of  damages  In 
ite  dedantkin  or  Ubel  exceeds  the  sum"  which 
ii  aeeeawy  to  tbe  Qtpellate  jurisdiction. 

It  is  tbe  damsgca  sostained  by  the  Ubeln::! 


mky  wUeb  he  may  have  for  their  payment 

Jfi*.  AjA'm  Bl»l«Ubrd  delivered  the  oi^> 
It.*  of  tbe  court: 

Tbk  1«  k  toit  in  rtm.  In  admiralty,  to  recor- 
T  dMMgo.  for  a  colUidon,  bruugbt  In  the  dls- 
Bxt  coon,  where  tbe  Ubel  waa  dbmiaaed.  The 
AOM  was  afllmied  by  the  circuit  court,  on  ap- 
2^  and  tbe  Ubdant  tias  appealed  to  thia  court 
ibt  amocnt  of  damaffet  claimed  In  the  Hbrl  Is 
KT.QCO.  The  colllflion  occurred  on  the  2d  of 
y*rtmba,  ISra.  The  libel  was  filed  on  theStb 
»T  <<  the  aame  monlh,  and  tbe  veoel  waa  at- 
^•i^bcd.  neder  proceta.  on  (be  tame  day.  On 
->'  M.  Bldianl  H.  Seward,  deacriUng  him- 
•■if  as  mttrr  <M  the  ichooncr  sued,filed  a  claim 
'•  k«,  b  wbkb  be  uated  that  be  intervened, 
*•  WM  at  the  owneia  of  tbe  schooner,  "  For 
ut  hunat  of  Danid  Uarcy,  WltUam  H.  Sfae, 
■^  irfcia^  ovDCta  of  said  schooner,"  hi  her, 
uj  Mada  datan  to  ber,  and  averred  that  he 
«  a  IB  yi— eaalriB  of  In  when  she  was  attached, 
■ad  that  (ba  persons  above  named  and  othen 
""  ■   "  '  '        'U  ownen  of  her,  and  i 

r  owner.  TbemBsier 


Is  her  01 


,  N.  H.,  and  Eittery,  Maine,  and 
nwat  ia  duly  authorized  to  put  in 
.  behalf  of  tbe  owners  of  tbe  said 
■nifff.  etc."  On  tbe  13tb  of  Norember,  the 
^faa  «f  tbe  tdoooer  waa  fixed  by  aintr^se- 
nSMtbetmnof  92,100,  andatdpnladon  for 
■vaa  la  tkat  amount  waa  entered  into  punu- 


ant  to  the  rule*  and  practice  of  the  district 
court,  signed  "  W.  H.  8iae  A  Co.,  by  R.  H. 
Seward, '''^and  alao  signed  by  two  nireties,  not 
claimnnts.  A  tdpulaaon  for  costs,  enteied  Into 
on  behalf  of  tbe  claimanta,  on  November  ftth, 


in  tbe  cause  by  Daniel  Marcy,  William  H.  Sise, 
and  others,  owners  of  a»ld  veetel,  etc.  Tbe  an- 
swer, which  was  sworn  to  December  18, 187S, 
purports  to  be  the  answer  of  seventeen  pereons. 
two  of  whom  are  Daniel  Marcy  and  William 
H.  Slse.  whom  it  states  to  be  claimnnts  of  the 
schooner  and  reapondenta,  and  the  answer 
apeaks  of  the  vetwJ  at  tbe  reepondents'  schoon- 
er. Tbe  oath  to  the  answer  is  made  by  a  per- 
son who  swears  that  be  la  agent  for  tbe  schooner 
and  tranaacta  butlness  for  her  owners,  and  that 
the  owners  ara  not,  nor  is  either  of  them,  or 
tbe  master  thereof,  within  this  district. 

The  appdleea  move  to  dismiss  the  appeal  for 
want  of  Jurisdiction  in  this  court  to  enlertain 
it,  on  the  ground  that  the  matter  in  dispute 
doee  not  exceed  the  sum  or  value  of  |5,000,  ex- 
clnslTe  of  cost),  as  required  by  section  3  of  tbe 
Act  of  February  18, 1B75.  Ch.  77,  ISBtat  at 
L.,  816.  We  have  held,  at  this  Term,  on  a  full 
renew  of  the  subiect,  in  Hilton  v.  Dieldiuon 
[anU,  688],  that  wnlle  we  have  turisdiction  of 
a  writ  of  error  or  Appeal  by  a  plaintiff  below 
when  be  sues  for  as  much  at,  or  more  tban.our 
Jurisdiction  requires  and  recovers  notblnc,  the 
actual  matter  In  dispute  in  this  court  as  shown 
by  the  record,  and  not  alone  the  damagea  al- 
leged or  prayed  for  in  tbe  declaration,  must 
be  looked  to  in  determining  the  question  of  Ju- 
risdiction. We  have  also  held.  In  Elgin  v. 
Marthaa  [anfa,  248],  that  the  required  valua- 
tion Is  limited  to  the  matter  In  dispute  in  (he 
particular  suit  In  which  the  Jurisdiction  is  in- 
voked; that  any  estimate  of  vtdue  as  to  any 
matter  not  actually  the  subject  of  that  suit  muat 
be  excluded;  and  that  there  cannot  beaddcdtc 
the  value  of  the  mnttcr  determined  in  that  suit 
any  estimate  in  money,  by  reason  of  the  pro- 
bedveforceof  tbejudgment  itself  in  some  aub- 
aequent  proceeding.  As  is  remarked  In  tbe  lat- 
ter case:  "The  v^ue  of  the  Judgment,  as  an 
estoppel,  depends  upon  whether  it  could  be 
used  In  evidence  inasubeequentacUon  between 

lesame  pamea." 

In  the  present  case,  althou^  the  libelant  may 
recover  $27,000  against  the  vettel,  because  he 
demands  that  amount  against  her,  It  Is  plain 
that  he  cannot  recover  on  the  stipulation  for 
value,  which  represents  ber,  more  than  |2,100, 
and  cannot  recover  against  the  sureties  in  the 
"    ilation  more  than  UuUamonnt   Therefore, 

being  a  suit  in  rem  only,  tbe  value  of  the 

vessel,  repreeeoled  by  the  stipulation.  Is  all 
that  ia  hi  dispute,  because  that  It  aQ  that  (he 
libelant  can  obtain  or  the  stipulatora  can  lose, 
in  this  suit 

Tbe  libelant  oontendt,  however,  that  a  de- 
cree for  him  for  $27,000  against  the  vessel 
would  establish  the  liability  of  the  clalmanU 
for  that  amount  But  it  could  not  be  contend- 
ed that  thia  would  be  so  in  any  case  but  one 
where  the  clalmaott  were  alleged  and  thown 
to  have  been  the  owners  of  tbe  vcaael  atied,  at 
the  time  of  the  collision.  In  tbe  case  of  Th* 
BiUerprim.  2  Curt,  BIT,  the  record  ahowed 
that  tbe  claimant  of  tbe  veteel  was  ao  owner 


'n^^lc 
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of  her  [luring  the  voyage  for  which  the  wages 
■ued  for  were  claimed,  and  that  by  his  answer 
be  contested  In  that  character  the  right  to 
■Wttgea.  For  these  reasons  it  was  held  that  the 
decree  In  the  suit  in  rwn  bound  him  personally, 
U  rei  iudieata;  that  ■  libel  t'n  j>en(mam 
against  him  would  lie  to  execute  that  decree; 
[311]  and  that  the  matter  In  dispute  in  that  case  w: 
not  the  vessel  or  (he  existence  of  a  lien  on  he 
The  proceeds  of  ihe  sale  of  the  vessel  we._ 
SIS.IKI,  the  decree  was  for  more  than  $50,  and 
(SO  was  the  amount  necessarj  for  jurisdictioD 
on  an  appeal.  Under  these  circumstances  ~~ 
appeal  was  allowed. 

There  is  no  aUegntion,  in  the  libel,  in  tbis 
case,  as  to  who  were  the  owners  of  the  vessel 
at  the  time  of  the  collision,  and  nothing  Is  set 
forth  therein  as  a  foundation  for  any  ultimate 
recovery  agalcst  any  particular  persons,  as 
such  owners,  of  so  much  of  the  f27,U00  claimed 
as  may  en^ed  the  appraised  value  of  the  vessel. 
Rule  16,  in  admiralty,  provides  that  "  In  alT 
suits  for  damage  by  collision,  the  hbelant  may 
proceed  against  the  ship  and  master,  or  against 
the  ship  alone,  or  against  the  master  or  the 
owner  alone,  in  ptrsonam."  This  Rule,  aa  is 
well  settled,  excludes  the  joining  in  one  suit  of 
the  vessel  and  her  owners;  but  it  does  not  pro- 
vent  the  introduction  into  the  libel  of  allega- 
tions as  to  the  ownership  of  the  vesselatthe  time 
of  ihecollision,  with  a  view  to  a  proceeding  to 
obtain  such  ultimate  relief  in  personam,  on  the 
basis  of  a  recovery  >n  rnn,  sa  the  libelant  may 
be  entitled  to.  Nor  is  there  in  the  record  in 
this  case  anything  which  can  be  held  to  estab- 
lish, as  against  toe  claimants  of  the  vessel, 
tiiough  they  were  her  owners  when  the  claim 
was  filed,  that  they  were  her  ownerBatthetiroe 
of  the  collision,  and  so  in  a  position  to  be  liable 
to  resnond  in  penonam  for  the  damagea  suf' 
fercd  ty  the  lioelant,  in  a  proper  proceeding 
inpenotuim. 

If  the  libelant  had  recovered  more  than 
ft6,000  in  this  case,  in  the  circuit  court,  against 
ue  vessel,  the  claimants  could  not  have  ap- 
pealed to  this  court,  because,  for  the  reasons 
above  set  forth,  the  amount  in  dispute  would 
bave  been  only  13,100,  on  the  record  as  it 
stands.  As  we  held  In  IlUton  v.  Ditkinton,  vbi 
fupra,  the  statute  does  not  give  to  the  plaintiff 
an  advantage  over  the  defendant,  under  the 
same  clrcumstancea. 

Tii«  appeal  U  Himittedfor  want  tfi^tritHetioti. 

L  HaKeDDe7T  Oerk,  Sup.  Ooiut,  XT.  8. 


jt  a  blU  of  exoaptiotm  ^ , 

beBliida«apartorib«i«aonL  TEebtUid 
IS  abowed  tbM  the  Judn  who  beld  tbt 
jsed  to  permit  the  couusil  rortbsplilotlll 


ItueoopT.   Test; 


UARliASUKE  L.  ENSHINOBR,  Appt., 

iOSS  C.  POWERS  BTAi- 

(Bee  8.  C  Beportar^  eiL,  Se-OXL} 

BiOqfreeieu — what  majf  be  brought  after  too 

peart    ni'itiiiaaw  decree— ^Minpmttjrom  tea- 

*!.  Adwrea,lnasaltine(iuttr.  set  forth  a  bear- 
•Bead  Dotei  b7  Mr.  JvMOee  Bi.a«jhiobd. 


K  U.  S.  (S  Fato.  ua. 


ihira  of;  vihen  may  b« 
;  Ume  toiCMn  uAIOh  -  what 
uBk.<rfU.&v.Klt&Ia, 


defendant  to  I „ — 

a  prior  deeWon  of  anotbor  Judgtk  and  leAised  10  di- 
termlDe  that  qucstioDhlmelfAndtbeQ  directed  IM 
the  decree  be  entered,  whloh  was  in  favor  atlteie- 
fendant.  Ou  a  blU  of  leview.  Olod  br  the  plainiil  i 
inAA,  that  Um  decree  must  be  bold  for  naugtit. 

t.  A  decree  was  made  braclroultcourt.ln  1<^ 
cember,  1ST8,  anloit  two  plalnUS*^   In  Jaaui 

]STl.llier  applied  to  U- —  —"-—»—" 

tiie  appeal  w«a  dr — " — 
-~"~-i&  to  iUe  ai 


In  September,  isn,  a  bill  of  review  was  tiled  for  «■ 
roia  in  hiw ;  held,  that  tlie  bill  was  filed  In  Uu 
though  not  wtlUi)  two  rears  from  tbe  maUnc  of 
the  deoree,  t>ecauae  the  oontml  of  the  drcutt  court 
over  tbe  decree  waasugpeoded  dnriDg- tbe  peodmcT 
of  the  appeal. 

Tanueaee,  not  under  lease  (o  a  private  part;,  beliif 

exempt  from  state  and  oountr  tazatlc~  ■- "— 

»  of  t£e  Aot  of  the  Leglslatuie  of  T 


186e-'ni,ZSl,was.  br  BacUon  18  of  the  Act  or  Cn- 
STGFS  of  August 6,  tm  (ob.  15.  tt  C.  8.  Stat,  at  LJiT), 
exempt  from  taxatioD  under  the  dlreot  tax  on  luu 
autboriied  br  that  Act. 

rSo.  218.] 
Buimitted  Mar.  ts,  18S3.  Deeidei  Apr.  tS.  JSSS. 


refnDysct 


The  history  and  facts  of  tbe  case 
forth  in  the  Opinion  of  the  court. 

Mf4tr*.  N»thaiii«l  Wllaon  and  W.  B. 
CHlb«Ti<  for  appellant: 

It  ia  a  fatal  o^ection  to  the  bill,  as  a  Mil  to 
review  the  decree  of  December  ST,  137S,  that  it 
':vas  not  filed  in  time. 

T/iomatv.  Hartie,  10 Wheat,  1«:  mWnjv. 
Bank,  IS  Pet,  t;  Kennedy  v.  On.  Slate  fit.,  i 
How.  5B6;  Eaineii.  Baeon,  99  Han.,  213;  P(r- 
mouat  V.  RuueU  Mill*.  7  Allen.  433.  Dim.  Cb- 
Pr.,  1581,  5th  ed. 

In  a  \>WL  of  t«view  for  error  of  law,  question* 
of  fact  are  not  open  for  discussion. 

The  only  questions  that  can  be  cflnside^^l. 
are  such  as  sriBe  on  the  face  of  the  record  with- 
out reference  to  ttte  evidence  in  tbe  cause,  anJ 
linly  without  reference  to  any  new  evideorc, 
7ii(inov.  fiani;,13Pet.,8;  Afnamv.  ii'i 
82  WalL,  60  (89  D.  S..  XXIL.  7M);  Buffindai. 
-  aa««w,95U.8.,99(XXIV.,B81);  Tlumpm'*, 

MaxteeU.  9611.  8.,  891  (XXIV.,  481); /<»«•».. 
3fffrtte,  7  Fed.  Rep.,  538. 

Meuri.  WUll*m  M.  RamJolpli  and  TOU 

ior«  B«aU.  for  appellees: 

Tbe  lot  in  controveniv  was  exempt  from  ta» 
ation  at  tbe  time  the  direct  tax  to  the  Unit" 
States,  for  the  payment  of  wUcb  it  ma  aoh^ 
was  levied. 


L.,  ch.  98,  sec.  1,  p.  42S. 

There  can  be  no  doubt  that  tbe  lot,  beioKt^ 
property  of  the  Cit:r  of  Hemphia  under  the  deil 
cation  of  the  original  proprietora  ifemp/iit  I 
WrisAt,  S  Yerg.,  486,  or  else  by  tbe  gtmnt  am 
tained  in  tbe  Act  of  Congresa  of  Aug.  5,  18^ 
10  Stat,  at  L.,  ch.  388,  aec.  8,  p.  688.  587,  w| 
permanently  or  spedallv  exempted  from  tail 
Hon  1^  thelawa  ot  the  State  of^T«UK^we 

Acts  of  Tennessee,  of  1B59, 18M,  private,  rl 
70,  sec.  9,  p.  384,  sec  K,  p.  88»i  Code  o(18a 
■ec.  643,  Bubsec  1. 


.,Coe>^lc 


tOS  C.I 


BKSJiciOEH  V.  Powers. 


292-805 


In  U.  s  \.::.R.  ro.l7Wnll..3SS(P4U.8„ 
m.SVn.  Uiia  court  (Icclitctl  broadly  (hnc  the 
rruperty  of  •  municipal  corpomlion  of  a  State 
-  >  Dot  (Object  to  tiLxaiioD  bj  the  NHtiooal 


St,  klao,  Oilnian  t.  Slicbovaan,  2  Black,  S10 
m\..a.,XVU..SOS)i  MempjiU  Y.  Water  a>.,S 
Bciik..  4X;  Ludimtaun  y.  Tiuino  DiOriet,  3 
L(a.t2S- 

II  wa*  a  fundamcDlal  error  to  enter  a  decree 


.  ir  case  and  beinK  he&rd  through 
ibeir  cmuHd  M  to  the  TDerits  of  tbe  cause. 

J/(r«^T.F.a.llWall,.M9(78U.8.tXX., 
m-.KUerY.  U.  B.,  11  Wall,  266  <T8  U.S.  ,XIZ., 
lSS);)riiwta>rT.ircr«i^,93U.S.,274(XXni., 

It  waa  Bkewiae  erroneoaitopermlt  theeuter- 
fng  of  tbe  decree,  when  b;  reason  of  tbe  fact 
(hat  the  Judge  was  whoUj  uninformed  «*  to 
wbat  tbe  laaues  ven  and  how  tbej  were  sup- 
poned  tqr  tbe  proob,  sudi  a  decree  could  nol 
biTc  tbe  Judicial  sanctioii  of  tbe  court. 

FTecni.jnd.,aec.  2,  and  author!  ties  there  cited, 
Coc^,  Cooat.  lim.,  410,  411,  and  '  "see  there 
died. 

Jfr.  JttHet  BI»tcUbrd  delivered  the  opin- 
loo  of  ilK  court: 

kX«y,  1807,  abminequftywatfiledb; the 
Br«id  of  Major  and  Aldermen  of  tbe  City  of 
ll^mpUs  and  Bridget  Powers  against  Marine- 
•take  L.  Eoamlnger  and  J.  J.  Bean,  in  the  Cir- 
r-Jt  Court  of  tbe  United  States  for  the  Western 
DUtrict  of  Tennessee.  The  bill  was  sworn  to 
br  John  C.  Pvwers  M  a^(  for  Bridcet  Powers. 
'nt  rabstantial  aUeitatJonB  of  the  bQl  were  that 
lie  dlT  then  owned  in  fee  7S  acres  of  land  in 
VeApbii;  known  as  the  navr  vard,  which  land, 
afts  hftTinc  been  dedicated  by  its  owners,  in 
1M4,  to  the  OoTemment  ol  the  United  States,  In 
!■«,  tor  naral  purposes,  was  ceded  to  said  city 
if  the  gorenunent,  in  fee;  that  the  city,  in  Feb- 
raary,  18H,  leased  lot  10,  part  of  said  land,  to 
■aMBrideet  Powers,  for  20  yean,  and  she  took 
^.^eaioDof  it:  that  EnamlnKcr  and  Sears, as  hie 
i^cDt,  were  sening  up  a  claim  to  said  lot,  as 
Unng  been  purchased  br  Ensminger  at  a  sale 
of  it  I7  tbe  United  States  direct  lai  commiadon- 
m  in  June,  18H,  and  bad  procured  said  com- 
lUMooeis  to  Issue  a  writ  of  possession  on  April 
>i  ISS7,  to  pat  Ensmingcr  in  possession  of  said 
'it.  that  tbe  Ux  tale  was  Toid  because:  (I)  the 
Ad  of  Congress  underwhlcb  tbe  sale  was  made 
**•  Dnconatitutlonal ;  <2)  the  assessment  was  ex- 
'nriTe  and  ODnoiborized:  ^  the  enforcement 
•i  tbe  Act  was  pronature  in  time;  (4)  tbe  Act 
*M  not  fnllowea  as  to  advertising  the  sale  to  a 
icr^papCT  cff  aa  to  the  length  of  Ume  of  the  ad- 
''niiiRi>esit;(0)  tbe  sale  was  made  on  adaysub- 
■ipeni  to  that  for  which  it  waa  advertised. 
Tbe  UD  pnyed  for  ■  decree  declaring  the  sale 
•cid,  and  tor  an  injunction  restralnmg  the  is- 
*inx  or  acncation  (A  any  writ  disposaeaslng  tbe 
fiiaitiaa.    A  temporary  injunction  was  issued. 

Fi— ntngtr  answered,  seUingup  bis  tax  title, 
Bi  *ridcaeed  by  a  cerdflcate  of  sale,  alleging  the 
•tfidtiT  of  tbe  aale  and  denying  tbe  allegations 
'  ( tbe  Ud.  Tbe  caoae  wa*  heard  on  pleadinea 
^pnwdB,  and  on  tbe  27th  of  December.  18';^, 
'  lercd  a  decree  that  the  injunction 
^  that  tot  10  waa  duly  aoid  to  En> 
d  bt  acquired  Iberet^  n  title  10  it  in 


>lTed^  t 


tee  simple  1  that  be  should  have  a  writ  to  tbe 
marshal  to  put  him  In  possession ;  that  there  be 
a  reference  to  a  master  to  take  an  account  of 
the  damages  to  Ensmlnger  from  the  jojitnction, 
for  which  purpose  only  the  bill  should  be  re- 
tained; and  that  tbe  ptaintiOs  pay  the  costs  of 
the  suit.  Tbe  city  and  Bridget  Powers  ap- 
pealed to  this  court.  John  C.Powurssigned  the 
appeal  bond  for  costs,  as  surety.  There  was  no 
mperKdea*  bond.  On  the  13th  of  December, 
1875,  the  cause  came  on  for  hearing  in  this 
court,  and  il  appearing  that  the  appellants  had 
failed  to  file  and  docket  the  cause  in  this  court 
in  conformity  with  its  rules,  the  appeal  was 
docketed  and  dismissed  by  this  court  with 
costs,  ezecuUon  waa  awarded  against  the 
plaintiSs  for  the  costs  of  the  defendants  in  this 
court,  and  tbe  cause  was  remanded  to  the  cir- 
cuit court,  for  execution  and  further  proceed- 
ings. The  mandate  of  this  court  wbe  filed  in 
the  circuit  court  and,  on  the  IBth  of  June.1870, 
that  court  made  a  decree  that  the  reference  aa 
to  the  damages  from  the  Injunction  proceed, 
and  that  the  referee  also  report  tbe  damages  to 
Vi  taninp-r  from  the  loss  of  renta  and  profits  of 
the  land  ;  and  under  it*  order  an  alia*  writ  of 
possession  waa  issued  by  it,  00  July  8, 18T0,  to 
the  marshal,  to  put  Ensminger  in  possession  of 
lot  10. 

On  the  Mb  of  September,  1B76,  thesaid  John 
0.  Powers,  describing  blmBelf  aa  tbe  husband 
of  the  said  Bridget  Powers,  and  tbe  said  Bridget 
Powers,  filed  a  bill  in  equity  against  tbe  said 
Ensminger  and  tbe  saiii  Scars  and  the  said  dly, 
in  the  said  circuit  court.  The  bill  prays  for  a 
decree  that  the  plaintiffs,  or  the  plaintia  Bridg- 
et, have  a  right  to  the  leased  premlsea  for  tbe 
term  of  theleaae;  that  the  sale  to  Ensminger 
bedeclared  void;  that  tbe  said  docreea  of  Decem- 
ber, 1678  and  June,  1870,  be  reviewed  and  set 
aKide;  anc  that  Ensminger  and  Sears  be  enjoined 

,_ —    ,_.,__j .  . .,.-  -'-inliffs,   or 

n  interfer- 
ningerand 

Sisrs  having  demurred  to  the  bill,  tbe  court 
nive  leave  to  tbe  plaintiOs  to  file  said  bill  as  a 
Jill  of  review  and  (hen  the  demurrer  waa  heard 
and  overruled,  with  leave  to  (he  defendants  to 
embody  in  their  answer  the  matters  of  the  de- 
murrer, and  a  temporary  injunction  was  giant- 
ed  according  to  the  prayer  of  the  bill,  and  tbe 
bill  was  dismissed  as  to  the  dty,  and  the  other 
defendants  were  allowed  to  answer  the  bill 
Thevanswcred,  thf  re  wosB  replication,  the  case 
wo*  ueord  on  plead  Ings  and  proofs,  and  in  De- 
cembO',  1878,  the  court  rendered  a  decree  ad- 
judging that  the  said  decrees  of  December,  1873, 
and  June,  1870,  in  the  flrstsult  be  reversed,  va- 
cated, set  aside  and  canceled,  and  the  plaintlfis 
aa  against  ihedefendants  be  restored  to  all  they 
bodloet  UDder  and  by  virtue  of  said  decrees  and 
the  process  which  had  been  laaued  thereunder; 
that  the  plaintiff  Bridget  has  a  good  Utie  as 
against  the  defendanis,for  the  term  of  her  lease 
from  the  dty,  to  said  lot  10,  subject  only  to 
said  lease ;  tnat  Ensminger  be  perpetually  en- 


rary  injunction  be  made  perpetual;  that  a  writ 
issoe  to  put  the  plalntUTs  in  poasession  of  said 
lot;  and  that  tbe  plaintiffs  recover  from  the  de- 
fendants (be  coats  of  bo(b  of  ibe  suits  and  have 
execution  timcfra'.    Sean  havbg  died  after 

tu 


,y  Google 


BuFKBUK  Court  or  thb  Usrnu>  States. 


Oct,  Tim, 


Uu  cause  wu  tubmltted,  the  tuit  tru  ordered  to 
be  abated  aa  to  htm,  aod  EnsmiDger  took 
appeal  to  this  court  from  said  deciee. 
The  bill  in  tbti  suit  sets  forth  that  the  land 


a  suthori^,  because  it  bad  been 

dedicated  to  public  purpoaes  hj  the  origioal 
proprietors,  and  the  dtr  nod  accepted  tbe  ded- 
ication; that,  in  IBM.  bj  an  Act  of  Coni^ress, 
the  govemmeDl  ceded  the  laud  to  ihe  city,  for 
ths  use  and  benefit  of  the  cltj,  and,  after  that, 
the  rlshta  of  the  public  remained  the  some  as  be- 
fore the  conveyance  to  the  Bovemment ;  that 
the  cit;  leased  lot  10  to  the  plaintift  Bridget  for 
the  t«nD  from  February  28,  1666,  to  December 
81,  1886,  for  a  jearl;  rent  of  (127.19,  payable 
half-yearly ;  that  the  lot  was  vacant  and  ahe 
agreed  with  tbe  dty  to  pot  buildings  on  it,  with 
the  right  to  her  to  remove  them  as  her  own  prop- 
erty at  tiie  end  of  the  lease;  that  Ensrainger  and 
Sears  had  compelled  John  C.  Powers  K>  take  a 
lease  of  the  lot  from  Enamtngar  in  order 

able  the  plaintiffs  to  avoid  being  turned  <_ 

pomeasion,  and  also,  as  a  condition  of  remain- 
ing, to  give  his  0  notes  for  $2S  each  as  rent  for 
0  months  from  July  19,  1876,  one  of  which 
notes  he  had  paid;  that  the  plaintifTBridget  had 
putbulldinssonthelot,  which  were  now  on  it, 
at  a  cost  to  her  of  $9,000  or  tlO.OOO;  that  after 
the  plalntlfCs  had  constructed  much  the  larger 
part  of  the  bulMings  they  learned  of  the  claim  of 
Snsminger,  and  the  plidntift  John  C.  applied  lo 
tbe  city  attorney  lo  protect  the  plaintiffs,  and 
he  filea  the  bill  in  the  first  suit,  not  making 
John  C,  a  party;  that  Ensminger  answered  set- 
ting up  hU  tax  title;  that  no  cross-bill  wasfiled, 
nor  was  the  answer  made  a  cross-bill,  nor  was 
any  sfflnnative  relief  pnyed  In  the  uuwer;  that 
some  proof  was  taken  and  the  cause  was  treated 
asat  Issue,  though  norepUcatioDwaa filed;  that 
the  decree  entered  was  not  entered  on  a  bearinK 
of  tbe  case  br  the  Judge  who  held  the  court,  al- 
though the  jdaintlSBlD  tbe  suit  asked  for  a  bear- 
ing, but  the  Judge  allowed  tbe  counsel  for  the 
defendants  to  enter  the  decree  at  bis  peril,  sub- 
ject to  tbe  rii^t  of  the  plaintiffs  to  bringa  bill 
of  review;  t&t  the  plamtiffa  excepted  to  such 
ruling  and  the  Judee  signed  a  bill  of  exceptions; 
that  the  ^>peal  to  this  court  was  dismissed  bo- 


whld)  bad  been  made,aod  dodkeUng  the  app^; 
that  the  tnar^ial  wu  proceeding  to  execute  the 
oUm  writ  of  posseulon  wben  the  plaintiff  John 
C.  accepted  said  le«w  and  gave  sud  notes,  and 
tbeplalDtlffa  remidii  inpoaaessloii:  and  that  the 
said  decree  and  proceedinn  did  not  bind  either 
of  thephdndffs,  because  Bridget  was  a  married 
woman  ttid  her  husband  was  not  a  party.  The 
Ull  allegea  that  the  former  decrees,  ao  f ar  as 
they  UKWrtook  to  decree  tbe  validity  of  the  title 
(d  SDndngw  to  the  pranisee,or  to  award' a  writ 
of  fomemSoa  to  Mm.  or  to  do  anything  more 
than  dinnisB  the  bill  of  the  plaintiffs,  departed 
bom  Ihe  established  practice  of  the  court,  and 
were  vtdd  or  erroneous;  and  that  tbe  decree 
was  erroneoui,  if  not  void,  because  it  was  not 
tb»  deliberate  judgment  of  the  court  upon  tbe 
bcti  In  Iha  nooM,  and  becaoae  the  cause  wss 

m 


notat  Issue  or  ready  forbearing,  Tbe  bill  tbce 
sets  forth  various  reasons  whv  the  purdisMud 
title  of  Ensminger  were  Invalid.  Amongixbei 
things  the  bill  says:  "These  plaintifb  funba 
stale  and  show,  that,  in  tbe  year  1801,  sztd  from 
thence  up  to  the  date  of  the  lease  aforesaid,  ttw 
said  premises  were  not  and  had  not  been  lesacd 
bj  the  City  of  Memphis  lo  any  one,  w.  If  inj 
such  lease  had  been  made,  the  same  hod  been 
abandoned  and  forfeited,  and  was  not  for  toy 
port  or  period  of  tbe  E&me  time  lo  force  or  rob- 
■isting  as  a  valid  and  effectual  contiacL  The 
plaintiffsfurther  state  and  show,  that,  W  aspe 
cial  Act  of  the  General  Assembly  of  the  State  of 
Tennessee,'  in  force  In  the  year  1861,  the  »id 
premises  were  not  taxable  by  the  State  of  Ten- 
nessee, or  the  United  Sutes  of  America,  the 
some  not  being  under  a  lease  from  the  dty;  snd. 
for  that  rea-'wn.  that  tbe  said  sale  w«i  void. 
And  tbe  j>laintiff9  further  state  and  show,  thst 
the  title  lo  the  said  premises  in  IBOl,  and  before 
and  since  that  time,  was  in  the  City  of  Hemphit. 
which  held  tbe  same  as  public  properlv,  fat 
municipal  or  public  purposes,  as  proviaedttr 
hiw  and,  therefore,  by  the  low  of  tbe  State  o( 
Tennessee,  the  said  premises  were  DM  in  tbe 
year  1861,  or  before  or  since,  liable  to  a  direct 
tax  bj  the  Oovemmeut  of  the  f  nited  Siutm. 
and  for  that  reason  the  said  sale  was  void." 
The  bill  also  prays  that  the  lease  taken  and  tbe 
notes  given  bj  John  C.  be  canceled.  Tbe  de- 
cree granted  this  relief  also. 
*"'  of  Ensminger  and  Sean  sssciti 


adjudication  in  his  fovoras  to  all  the  all^ations 
in  this  bill;  that  none  of  the  aDeged  objection 
tothe  tax  sale proceedingaare  tenable;  that,ai- 
thougb  the  lease  to  Briiuet  was  not  mode  until 
1866,  tbe  proper^  had  been  divided  into  lot: 
and  offerea  for  lease  bj  the  city  before  the  as- 
sessment of  said  lax  in  1864,  and  st  ooe  time 
before  that  date  a  leoseof  lot  10  had  been  made 
by  the  city,  which  was  not  canied  into  open- 
ion  because  of  the  bllure  of  the  lessee  to  com- 
il;  with  it;  that  the  property  was  not  eietnr* 
_rom  taxation  under  any  Act  of  the  Legislature 
of  Tennessee,  and  was  not  In  tSSl,  or  wf  ore  or 
since,  beld  for  munidpU  purposes;  thai  the 
sold  Bridget  has  no  right  to  the  imfMOTements 
she  put  on  the  land;  that  tbe  former  suit  was 
commenced  at  the  instance  and  request  of  JiAn 
"    and  he  swore  to  the  bill  and  prosecated  it 
_    jonjunction  with  Bridget;  that  said  salt,  un- 
derwhich  all  of  the  plaiotifTs  rights  were  folly 
considered  and  passed  upon  by  tbe  court.  «a° 
a  final  adjudication  <d  all  of  tbe  questiooa  and 
rights  therein  set  up,  and  the  dectslnn.  being 
upon  the  some  f  sets  and  rights  as  are  claiined  by 
tbe  plaintiffs  In  this  suit,  and  between  the  s*>na 
parties,  is  ra  judicata  as  to  this  rait;  and  that 
the  defendants  plead  tbe  same  m  ■  complete  boi 
to  this  suit.    Toe  answer  then  seta  up  aa  a  de- 
fense most  of  the  matters  which  hM  been  to 
set  up  In  tbe  demurrer. 

Alter  the  decree  of  June,  1876,  in  th«  fcHnti 
suit,  the  reference  as  to  the  damages  from  the 
injunction  in  that  suit  proceeded,  and  in  N» 
vember,  1876,  a  report  was  mode  awarding  m 
Ensminger,  as  danuges,  tl2,M9. 10.    TIm  CSH 
of  Hemphls  excepted  b>  tiw  report,  and  oai  Hh 
....    .  .  the coonmadiB  » dec«i 

"-" ■  ttM  dad 
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EnunKOBB  V.  Powiuia. 


ese-soe 


■get  ftoin  Uu  InJuncdoD,  mnd  that  tbe  bill 
ledlsDiswd,  wUhout  prejudice  to  aauit  at  law 
on  ibe  loJanctioD  bond. 

The  fim  qoMtioii  to  be  considered  is,  u 
Tketber  the  decTM  of  December,  1878,  can  b« 


in  facta  ai  baTiof  occurred  in  comtwhen 
CMe  came  ap  for  nearing,  and  refers  to  a  oiii 
at  eiMptioDs  embodyins  "ucb  matters  as  hav- 
i»f  been  tigned  bv  the  Judge  who  was  boMing 
the  conit  and  oroered  to  be  filed  and  to  fonn 
■  put  of  tbe  record  of  the  cause,  and  alleges 
thit  the  decree  was  erroneous,  because  it  waa 


Ibe  facts  in  the  record:  Tbe  decree  states  tbat 
the  csae  was  beard  on  the  bill,  answer,  exbiUts, 
•gnetnait  of  counsel  and  proof,  and  had  been 
tollT  argued,  and  the  court  had  duly  deliber- 
■ud  thereon,  bat  it  also  says:  "  It  la  further  or- 
dered^ Ibat  the  bm  of  excrattona  tendered  and 
amed  br  tbe  court  be  nled  as  part  of  the 
rwml.wnich  li  d<Mie  accordinglj.  There  is 
in  Hk  record  a  bill  of  exceptions  filed  the  same 
<Uv  the  decree  was  made.  This  bill  of  ezcep- 
iMu  itatM  that  the  cause  came  on  to  be  heard 
before  the  Judge  holding  the  court  "Undcrthe 
toUnving  drcumsbmcea,  to  which  counsel  for 
the  Ciij  of  Memphis  excepted,  and  prayed  » 
Mil  (rf  exceptioiu  to,  upon  the  record  of  the 
ttcti  below,  stated  as  they  occurred:  First. 
Doonn  E.  HcRae,  Esq.,  of  counsel  for  the 
dsitnanti  of  the  tax  titles,  stated  that  he  had 
^  beat  inainicted  by  Hia  Honor,  H.  H.  Emmons, 
'I  btdr  predding  at  this  Term  of  the  said  court, 
but  vbo  had  then  left  the  City  of  Memphis, 
■here  tatd  court  is  held,  to  enter  decrees  in  the 
•erics  of  cauaea  In  said  court  known  as  the 
'  Cohed  States  Tax  Title  Casee,'  in  all  such  of 
ilMe  caaea  as  feU  within  the  purview  of  the  de- 
oAm  ei  Hia  Honor,  renderca  in  certain  of  those 
ca«*  tried  before  tbe  said  Judge  Emmons  be- 
bn  that  time,  and  tbat  said  decrees  were  to  be 
*BUnd  tn  those  cases  which  tbe  said  counsel 
■bought  came  within  his  decision  aforesaid,  but 
to  be  ao  entered  at  tbe  peril  of  said  parties,  be- 
(•Me  said  Jud^  would,  upon  a  bill  of  reriew, 
M  asule  said  decrees  if  it  appeared  to  him  by 


iMkeda  BOtioelo  .  .^ 

ank«,  tbe  Mth  December  afoieaaid,  he  would 
proceed  to  take  such  decreea,  when  the  counsel 
MocBUd  In  the  seret*!  cases  could  appear, 
«Ueb  Mid  newspaper  notice  is  hereto  attached. 
ttamdly.  The  said  oonnael  then  proceeded  to 
i«d  tram  a  Ust  tbe  cases  and  to  designate  such 
n  ba  deriied  to  enter  decreea  in  and  such  as  he 
viold  paMoroootlnue.  When  the  above  en- 
oiU  caoae  waa  called,  tbe  counsel  for  thedty 
•kitted,  and  elated  tbat  the  city  attorney 
■•old  tarfst  that  thia  oauae  did  not  come  witb- 
la  te  daas  o<  causes  to  which  Jvdffa  Emmoiu 
■tend,  and  atated  Ibat  the  dty  would  contend 
Ass  tbe  peopoty  of  its  municipality  waa  not  11- 
■Ua  to  taxstkn;  Ibat  it  was  exempt  nDder  an 
Aa  of  Ibe  Legislature;  that  the  proof  ihowed 
••  dtf  waaenUUedtoadecree.  Thecounsel 
fv  the  dalmaola  of  tbe  tax  titles,  the  said 
XcBaa,  iMiatcd  that  he  was  to  be  the  Judge  of 
Aecnseainwhichbewaa  entitled  to  lake  de- 
an^ and  waa  to  take  them  at  hli  peril,  sub- 
1MC.& 


}ect  to  a  bill  of  revtew^  and  tbat  if  the  dty  at- 
torney would  convince  lilm,  before  the  decree 
was  entered,  that  the  case  was  not  one  proper 
for  a  decree  he  would  not  enter  it.  The  coun- 
sel for  Um  City  hiaisted  that  the  preaidhig  Judge 


he  did  not  know  lAiat  Jmm 

waa,  nor  the  scope  of  It;  that  he  had  promised 
said  Justice  to  have  entered  decrees  In  such  cases 
as  fell  within  the  dedsion,  and  that  ho  under- 
stood that  it  was  left  to  counsel  for  the  claim- 
ants of  the  tax  titles  to  determine  wliich  were 
such  cases,  and  that  he  would  enter  decrees  in 
Budi  cases  as  tbe  said  counsel  should  designate, 
with  tbe  underalanding  that  such  proceedlugs 
were  at  his  peril.'  Thereupon,  counsel  for  the 
dty  Inqulrea  if  Jv^  Emmoos'  decree  or  de- 
cimon,  or  the  order  under  which  these  proceed- 
ings were  had,  were  of  record;  and  the  coun- 
ter for  the  tax  title  daimanta  informed  the 
court  that  such  order  was  not  of  record,  but 
that  it  would  be  entered  of  record  before  the 
decrees  were  entered  And,  thereupon,  B.  U. 
Estes,  Esq.,  who  was  of  counsel  and  argued 
the  cases  in  opposition  to  the  tax  titles,  staled 
to  the  court,  that  Jiidge  Emmona'  written  opin- 
ion had  been  lost  or  mislaid,  having  been  ren. 
d«red  some  time  ago  and  then  withdrawn  for 
revision,  since  whi(£  time  it  oonld  not  be  found; 
that  in  it  he  had  oolv  decided  that  the  Acts  of 
Congress  under  wblcn  the  sales  were  made  were 
omistitutionBl,  and  the  proceedings  of  tbe  com- 
tnissionen thereupon  regular;  that,  priortothe 
final  determination  of  the  case  by  the  Judge, 
and  while  he  had  It  under  advisement,  the  case 
had  been  compromised,  and  hence  no  decree 
had  ever  been  entered.  Counsel  for  the  dty 
then  objected  to  a  decree  in  this  case,  because 
it  invofved  other  questions  than  the  constitu- 


appolnied  under  them,  and  asked  to  have  those 
other  questions  argued.  Whereupon  coun- 
sel for  the  tax  title  claimants  Insisted,  that  if 
the  case  contained  other  questiona  the  dty 
could  show  It  on  bUl  of  review  and  the  decree 
would  be  set  aalde  under  Jtidge  Bmmona'  order, 
to  which  couiuel  for  the  d^  objected,  that  a 
bill  of  review  would  not  lie,  and  iii«<«tw^  on  a 
detennlnadon  of  the  queaticm  by  Jw  court, 

whether  this  case  came  within /u^  E 

Andtb 


orderforlhe  entry  of  decrees.  And  thereupon 
the  court  decided,  tbat  tbe  cotmsel  for  the 
claimants  shotild  enter  decreea  fn  audi  cases  as 
he  designated,  as,  imder  Ihe  undertaking  with 
his  brother  Emmons,  he  had  only  to  direct  such 
decreea  to  be  enteted  ai  the  cotmael  should  de- 
tflrmlneL  To  all  of  which  ootmaal  for  Ihe  dty 
excepted,  and  u^ed  that  by  bin  of  exo(f)tlona 
the  dty  should  be  allowed  to  abow  the  proceed- 


ings as  heretofore  (« the  bearing  tbey  were  ob- 
Jededlo,  and  [ffan  that  said  Uuirf  exceptions 
may  be  rigned  and  aealad  bj  tbe  Judge  ptetid- 


ing  and  made  a  paitof  U>e  leooid.wUch  udona 
acootdingly." 

Under  thia  stato  of  tads  tbe  bOl  of  exceptions 
must  have  the  aaue  effect  aa  if  the  nanation  it 
«ontaliu  of  what  oocnmd  wanlnoorponted  In 
1U 
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the  body  of  the  decree.  Thus  couBidered,  It  ap- 
pears that,  ftgofnst  the  objection  and  exception 
of  the  Douneelf or  the  city,  who  rcpT«seDt«d  both 
of  the  plaindfls  In  the  suit,  the  plftintiffa  were 
denied  oy  the  court  »  hearing  ot  the  case  on  the 
merit^  and  the  Judge  holdlne  the  court  refused 
to  decide  whether  the  case  fell  within  the  prior 
decisioD  or  oi<ler  of  Jvdge  Emmons,  and  al- 
lowed the  cooneel  for  the  defendant  to  deter- 
mine that  question.  Notwithstanding  tbe  slate- 
nients  in  Ibe  decree  that  the  case  was  beard  on 
the  pleadings  and  proofs  and  fully  argued,  and 
that  the  decree  was  the  decree  of  the  court, 
these  statements  are  contradicted  by  the  bill  of 
eiceptions,  forming  vjrtuaJly  part  of  lie  same 
decree.  It  is  quite  apparent  that  the  Judge  io- 
tended  that  what  occurred  should  be  spread 
before  this  court  od  an  appeal,  so  that  its  effect 
on  the  validity  ot  the  decree  might  be  consid- 
ered. There  can  be  no  doubt  that  ft  could  be 
BO  considered  ;  and,  if  on  appeal,  it  must  have 
a  like  effect  on  a  bill  ot  review;  as  it  is  to  be 
looked  at  aa  forming  a  part  of  the  decree. 
What,  Ukd,  does  It  show,  except  that  the 
proper  forma  of  the  administration  of  Justice 
were  disregarded,  the  functions  of  the  Judge 
were  abn^ated,  there  was  oo  bearing  or  de- 
deion  by  ^e  court,  and  the  counsel  for  the  de- 
fendant was  allowed  toprepare  and  enter  such 
a  decree  as  he  chose  ?  Words  need  not  be  mu!' 
tiplied  to  argue  that  a  decree  rendered  under 
such circumstancea must,  onabillof  review,  be 
held  tor  naught  and  as  if  it  did  not  exist. 
Though  DM  the  case  of  actual  fraud  practiced 


rights  of  such  party,  through  the  illegal  co-op 
erstion  of  the  Judge  with  one  of  the  parties,  fji 
McVeigh  v.  U.  S.,  11  Wall.,  35B  [78  U.  S,,  XX.. 
80],  an  informailoD  had  been  filed  by  the 
United  States  against  certain  property  belong- 
ing to  UcVeigb,  to  forfeit  it.  He  appeared  and 
put  in  a  claim  and  anawer.  The  disuict  court 
iAn«i  ■*™*^''  ''  out  because  McVeigh  redded  witii in 
180XJ  tjie  confederate  lines  and  was  a  rebel,  and  con- 
demned the  property  by  default.  Thiacourt,  ou 
a  writ  of  enor,  nversed  the  Judgment,  on  the 
ground  that  McVeigh  was  denied  a  hearing  and 
the  firat  prlndplee  ot  the  due  administration  of 
Justice  were  nolaled.  Equally  in  the  present 
case,  the  plainttfTs  In  the  suit  were  denied  a 
hearing,  and  their  answer  might  as  well  have 
been  stricken  out.  In  addition  to  this,  there  was 
no  Judicial  action  by  the  court,  and  the  defend- 
ant was  allowed  virtually  to  decide  the  cause  in 
his  own  favor.  Pot  theee  reasons  it  must  be 
held,  that  the  decree  in  question  cannot,  in  this 
■nit,  be  regarded  as  a  decree  adjudicating  any 
rights  between  tbe  parties  to  the  form^  suit, 
and  that  it  forms  no  obstacle  to  Ibe  considera- 
tion ot  the  issues  raised  in  the  present  suit,  pro- 
vided tbe  Mil  was  filed  in  time,  as  a  bill  of 

It  WM  not  filed  within  two  years  after  the  de- 
cree of  December.  1878,  was  rendered.  But  the 
plainUffs  in  that  decree  appealed  from  it  to  this 
court,  it  belne  a  final  decree.  A  bill  of  review 
must  ordinaiuy  be  brought  within  the  time  lim- 
ited by  statute  for  taking  an  appeal  from  the  de- 
cree Bougbt  to  be  reviewed,  where,  as  here,  the 
review  sought  is  not  founded  oo  matten  discov- 
ered aioce  the  decree.  Thomat  v.  HartU,  10 1 
Wheat.,  IM;  WhiUng  t.  Bank,  18  PeC,  6;  I 


_.  .-_„  .  8taU  Bk.,  8  How..  606;  Clmki. 
milian,  108U.  8.. 760 [XXVI,  607].  Bot,lbt 
appeal  to  this  court  was  perfected  b?  the  ^lisi 
of  a  bond  for  costs  in  Januoiy.  1874,  snd.  «f 
though  this  court,  in  December,  1875.  dismiistd 
the  appeal  for  the  failure  of  the  appettanta  loSle 
and  aocket  the  cause  in  this  court,  yet  iheoun 
was  out  of  the  court  below  and  in  this  orart 
until  within  two  years  before  the  biUinthissnit 
was  filed.  The  pendency  of  the  appeal  by 
Bridget  Powers  would  have  beena  valid  objec- 
tion to  the  filing  of  a  bill  of  review  by  her  for 
the  errora  in  law  now  allegedand,  Ina^uchu 
the  appeal  was  not  heard  here  on  its  merits,  but 
tbe  prosecution  of  It  was  abandoned,  we  aie  of 
opinion  that  the  bill  of  review  was  filed  ialiiiM. 
Wbilc  tbe  appeal  was  pending  here,  althougL 
there  was  no  tupert^eai,  the  circuit  court  bad  [■ 
no  jurisdiction  to  vacate  the  decree.  In  puisii- 
ancc  of  the  prayer  of  a  bill  of  review,  becsuce 
such  relief  waa  beyond  Its  control.  The  lime 
during  which  that  control  was  suspended  lo 
await  the  orderly  conduct  of  business  in  this 
court  in  regard  to  hearing  the  appeal,  is  not  lo 
be  reckoned  aealnat  Bridget  Powera  In  this  case. 
although  she  jofned  in  the  appeal.  She  waa  ei- 
ercising  a  right  tn  doing  so  and,  as  the  dty  of 
Mempbia  waa  \hi  principal  plaintiff  and  appe- 
lant, and  was  endeavoring  to  protect  its  ttue  to 
fee,  and  thus  her  right  as  a  lessee,  it  may  very 
welt  have  been,  as  is  alleged  In  the  bill,  that  the 
appeal  fell  because  the  city  refused  to  pay  the 
necessary  money  for  filing  the  transcript  of  the 
record.  Eefng  tous  left  to  the  protection  of  her 
own  rights.  She  may  well  have  concluded  that  s 
bill  of  review  was  preferable  to  the  fnrthci 
prosecution  of  the  appeal,  when  she  bad  such 
good  cause  for  ihal  course,  as  now  appcare,  a^ 
though  the  same  error  might  have  been  cor- 
rected it  the  appral  had  been  heard  oo  the 

This  bill  of  review  is  properly  brought,  there- 
fore, because  of  the  error  on  the  face  of  the  de- 
cree which  hsa  been  conddered,  and,  the  decree 
being  set  aside,  as  it  must  be,  we  are  free  to  ei- 
amine  the  question  as  to  the  validity  of  the  tax 
title  set  up  oy  Ensmlnger. 

Althougb  tbe  sale  oi  the  lot  for  taxes  pre- 
ceded the  tease  to  Bridget  Powers,  tbe  sale  was 
invalid  as  to  her  it  the  lot  was  not  subject  to 
be  sold  for  taxes.  By  section  18  ot  the  Act  of 
Congress  of  August  5, 1861,  ch.  46,  IS  Sua.  at 
'  ,  2Sf7,  providing  for  a  direct  tax  and  for  its 
...icssmentro  land,  there  waa  exempted  from 
tax  all  land  permanently  or  specially  exempted 
from  taxation  by  the  laws  of  the  State  wimaii 
it  was  ntuated,  at  the  tine  of  the  paaage  of 
that  Act.  The  some  section  provided  that,  in 
making  such  assessment,  due  regard  shooM  be 
had  to  the  latest  valuation  under  tbe  antboritr 
of  the  fitate.  The  exemption  of  land  exempted 
from  taxation  by  the  laws  of  the  State  is  re- 
peated in  section  1  of  tbe  Act  of  June  7,  1882, 
ch.  96,  Id.,  422,  and  it  is  there  provided  that 
the  direct  taxes  ahaQ  be  charged  on  lands  And 
lots  of  ground  as  the  tame  were  enunciated 
and  valued  under  the  last  asseawnent  and  vat 
uaUon  thereof  made  under  the  authority  of  the 
State  before  Jonuair  1,  IWl.  Section  7  of  tbat 
Act,  which  makes  Uie  certificate  of  the  sale  of 
tbe  land  for  the  tax  prima  faeU  evidence  of  ibe 
r^ularity  and  validity  of  ine  sale,  and  of  tbe  ti- 
tle of  the  puTcbaser,  provides  that  the  certificaie 
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UT  be  affected,  M  evidence  of  the  repilnrtty 
mi  rdiditT  of  the  sale,  "by  establlBhing  Uie  fact 
tkU  11m  pTopertv  wu  not  subject  to  bue«.  These 
icUof  IWiana  1863  KOTemed  the salein ques- 
thtt.  BrwctloiiSofuieAct  of  the  Legislature 
df  TeotMoaee,  which  look  effect  Februaiy  30, 
IW,  ch.  70,  PriTOte  Acts  of  185B-'60,  284,  It 
•H  enacted  "  That  all  buildings  and  grounds 
dvim)  b;  said  City  of  Hemphia  and  used  ex- 
-■—=—'»  lor  public  purposes,  nich  as  for  fire- 
,..lft  and  flTMogines,  city  water-works, 

^  and  roarfcet-houMs,  and  theii  grounds, 

ud  sock  parts  of  the  navy  yard  as  are  not 
koed  to  iHivBte  parties,  be  and  the  same  are 
bereby  declared  fi«e  and  exempt  from  all  state 
tod  coDD^  taxes  so  long  as  owned  by  tbe  city, 
tnd  10  used  for  public  purposes." 

Ttte  lot  in  question  is  shown  by  tbe  testi- 
wny  in  Ibe  present  suit  to  have  been  part  of 
ibc  ^VT  TWO,  and  to  have  been  the  property 
of  Ibe  CI7  of  Memphis  from  before  tbe  pas- 
M(R  of  Ibe  Act  of  Iwt  until  after  the  sale  of  it 
lor  taxes.  It  b  not  sbown  to  have  been  leased 
Id  iny  private  party  between  those  dates.  Tbe 
decree  in  the  lust  suit  and  tbe  tax  sale  certifl- 
caie  refer  to  the  lot  as  "  assessed  to  Q.  McLean 
ia  IMO  "  and  the  evidence  shows  that  it  was 
Hmed  U>  a.  W.  McLean  in  1860,  I86S,  1866 
nd  1867.  The  lease  to  Bridget  Powers  pro- 
vide tint  she  shall  save  the  city  harmless  from 
n  damagee  (o  be  claimed  by  the  original  les- 
»  o(sai3  lot.  But  there  is  no  legal  evidence 
ubeisting  lease  during  "-* 
e  bill  alleges  that  there 
aeae,  ani  tue  answer  substantially  admits  this 
■vcnnent,  by  sarW  (1»^  ''  *>°^  "^^  before  the 

wsm Ill  of  Ibe  tax  in  1864,  a  lease  of  tbe  lot 

by  tbe  dty-bAd  been  made,  which  was  not  car- 
nsd  inio  operaUmi,  by  failure  of  the  lessee  to 
eoaiidy.  This  is  Equivalent  to  saying  that  tliere 
was  no  sobaiiting  lease  when  the  tax  was  as- 
■••ed  tot  which  the  lot  was  sold.  There  is  the 
evBlence  of  a  witDMa  for  the  plaintiff  familiar 
witb  the  p(«aibee,aDd  residii^  near  tbem,  Uiat 
he  aevwuieiv  of  any  assertion  of  any  claim  to 
i  te  lot  bj  any  iMsee,  and  the  case  Is  one  where, 
en  mD  Om  (acta,  and  in  the  absence  of  afflrma- 
t»«  pnmf  by  the  defendant  of  the  existence  of 
watk  lease,  tbe  evidence  that  there  was  none 
nm  be  bdd  sofflcienL 

ir«  do  not  poceive  that  any  of  the  ob jeciiona 
t^vpbw  demurrer  and  repeated  in  the  answer 
mm  u  Mslili  'nedterm^Uie  Circuit  CmtrtUcif- 
*■■<  s«  00  reapteU,  except  in  so  far  as  it  er- 
wwHMly  gives  the  date  of  Julv  19,  1876,  to 
'.ke  decree  of  June  19, 187S,  and  recites  erro- 
le  of  ^d  decree;  and  except 


_^nger  from  setting  un  any  title 

M  ^d  let  10  as  against  the  City  of  Memphis. 
V  ^  qaledng  or  confirming  tbe  possession  of 
plaiBtiUs  as  against  the  City  of  Memphis 
te' (be  said  teaae  from  said  city;  and  except 
I  It  tdjudges  that  the  lease  made  by 
-'1 10  the  plaint  Jobo  C.  Powers, 
I  execuied  by  him,  be  deliv- 

ded.    Aa  to  this  tastnamed 

t  pUntilt  John  C.  Powers,  having  vol- 
enioed  into  it,  DO  ground  is  shown  for 
«sMc  n  ^Ue.  It  was  correct  to  charge  Ens- 
Mijii  with  Ihe  coau  of  both  suits.  Tht  deertt 
•'  dbs  «B«r(  i*  tht  fini  iiUt  imjxmi  on  tht 
'  ttiM  mtf  lh»  eetti  ^  tk*  appeal  to 


aid  uMk 
•imm^^m  p 


thit  omrt.     The  eonU  of  the  pntent  apptal  mvtt 
be  paid  b//  tiit  apjiellant. 
True  copy.  Tost!  „_ 

James  H.  McEeaney,  Cetk,  Sup.  Court,  U.  S. 

Cited-lUD.S^Isa 


ALEXANDER  P.    TUTTON,  Collector   of      [312] 
Customs  for  the  Dibtaict  op  Pbiladblfhu, 
i^.  inBrr., 


ALONZO  M.  Vrri  BT  Ah. 

(Bee  S.  a,  BeiKtrter's  ed.,  812  8U.> 

Dutitt  on  ttatua. 


wr  profcstfonaleculpt^,  whether  trcnn  models  ius- 
tnade  bra  professional  sculptor,  or  from  antique 
nuxMs  whoaa  autboc  Is  unknown,  are  "profesaUmal 
pnxlaotiona  of  a  st^uary  or  of  a  senlptor,"  Uanle 
taadutTfdonly  tenpcr  ecnttmodeiUDmn,  under 
tbe  Revised  Statatee,  section  2SIH,  »<diedule  H. 

[No.  1206.] 
Motion  to   adtatue   tuibmitUd  Mar.  19,  18S3. 

Orantedj  Mar.  19,  1883.    Ar^Mtd  Apr.  IS, 

1883.    Ikeided  Apr.  S3, 18S3. 


The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  a.  F.  PUlUpa.  Mieitor-Otn.,  for 
plaiatifl  in  error. 

Mr.  Edwajrd  SUppen,  for  defendants  in 


Mr.  Jtutiet  Ovmy  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  BUumptit,  to  recover 
back  an  excess  of  duties  paid  upon  seven  mat- 
ble  sUtues  imported  from  Italy.  The  import- 
ers contend  that  these  st  itues  were  liable  to  roy 
a  dutf  of  only  ten  ptr  etntnm  ad  valorem;  but 
the  Collector  exacted  payment  of  fifty  ptr  ctn- 
turn  ad  utlorem. 


Act  whidh  impose  upon  "All  manufactures  of 
marble,  not  otherwise  prodded  for,  fifty  ptr 
tttUutn  ad  Dolertm/'  end  upon  "Paintings  and 
statuary,  not  otherwise  provided  for,  ten  ptr 


ion  loteign  unporuiuuuB,  nutui  ubuuuubluu 

„  include  profeaalona]  productionaof  a  slalnarr 
or  of  a  sculptor  only."  R.  S.  sec.  2004,  Sched- 
ule H. 

The  material  facu,  as  found  by  the  special 
verdict  returned  in  the  circuit  court,  ar       *' 


models,  the  author  of  which  is  unknown.   The 
otherfivestatues  were  taken  out  and  sculptured     [313] 
from  original  models,  two  of  angels,  made  by 


•Head  note  bj  Mr.  Jwllce  QmAT. 


MftL'.a. 


ly  Google 


SCFRBMS  COUBT  OF  THK  UMITSD  BTATBS. 


li,  both  of  whom  were  profession^]  sculplt 
of  good  TeputatloQ,  and  who  had  won  at  ti»^ 
Rojal  Academy  of  Fine  Arta  of  Carrara  the 
prize  of  >  KovemmeDt  pension  at  Rome;  and 
they  were  the  first  productioiu  from  those  mod- 
els. AU  the  aevenstBtnes  were  executed  brOto- 
vanoi  Pkdula  and  Alessandro  QemlKnanl,  pro- 
feaaloDal  acnlpton,  In  the  studio  and  under  the 
direction  of  Pietro  Baloda,  who  hot  been  a  pro- 
feosioDal  iculptor  in  Carrara  for  the  latt  thirty- 
four  yean.  The  cost  of  the  statues  of  the  two 
boyi  was  800  fin  or  $56  each;  of  those  of  the 
twoant«te,690J^or|18S.40each;  and  of  those 
of  the  Three  Seasons,  480  lire  or  |92.60eBch. 

Judgment  waa  given  for  the  plaindfls  upon 
the  medal  verdict,  and  the  only  i^uestion  pre- 


much  lower  duty  on  statuea  whit^ 
aional  prodnctiona  of  a  statuair  or  of  a  sculptoi 
than  on  other  manufactures  of  marble,  Is  to  en- 
courue  the  Importation  of  works  of  art,  bydis- 
tlngufihlitf  between  the  productiooa  of  an  ar- 
tist and  tooee  of  an  artisan  or  mechanic;  be- 
tween what  Is  done  In  a  sculptor's  studio,  by 
his  own  hand  or  under  Ms  eye,  and  what  is  done 
by  workmen  in  a  marble  ^op. 

In  the  same  spirit,  Congress  has  exempted 
from  all  duty  Ihe  imponation  of  paintingB,  stat- 
ues, fountama  and  other  works  of  art.  which 
are  either  the  production  of  American  artists, 
are  imported  expressly  for  presentation,  to  : 
tional  inatitutiona,  or  to  any  State,  or  to  any 
municipal  corporation.    R.  S.  sec.  3505. 

There  Is  aotbing  in  the  Acts  of  Congress  to 
limit  the  profesdoQal  productions  of  a  Btatuarr 
orsculptor  to  those  executed  by  a  sculptor  witii 
his  own  chisel  from  models  of  bia  own  creation, 
and  to  ozclode  those  made  by  him,  or  by  hia 
asaistanta  under  his  direction,  from  models  or 
from  completed  statues  of  another  sculptor,  or 
fromworBBOf  art,  the  original  author  of  which 
is  unknown.  An  artist's  copies  of  antique  n-  -  - 
terpieces  are  works  of  art  of  as  hlfth  a  gradi 
those  executed  by  the  same  hand  from  original 
models  of  modem  aculptora. 

The  inatructiona  of  the  Treasury  Department, 
pursuant  to  which  these  duties  were  imposed, 
and  the  argument  for  the  appellant  proceed 
upon  the  groosd  that  the  statues  were  made  by 
men  not  really  professional  sculptors,  though 
calling  themselves  8uch,and  were  not  tmI  wons 
of  art,  but  men  manufactures  of  marble  by 
good  artisaaa.  If  this  court  were  at  liberty  to 
consider  the  testimony  sent  up  with  the  record, 
it  might  perhaps  not  reach  the  concluaion  at 
wbldi  the  imy  have  arrived.  But  the  insur- 
mountable oifBcul^  In  the  way  of  the  appellant 


other  professional  aculptora.     That  fait*  being 
eotuslatitely  tettl^  by  thai  verdict,  the  lav  re- 
hire* thai  the  judgment  be  nfintud, 
TnwMpr.  Teat: 

James  B.  HoEenner.  Oerk,  Bu|>.  Court,  U.  B. 


HOWARD  COUNTY,    ik  the   Sian  cr 
HiBBOoBi,  t^.  in  Brr. 

CENTRAL  NATIONAL  BANK  or  Boos- 

VILLB,  Ho. 

(See  A.  O,  Beporterl  stL,  3U-SU.) 

Branch  railroad,  aid  for. 

A  railroad  oonttruotsd  fiomtliejiiiiotion  of  ttt 
main  line  of  one  raltroad  Mtfa  anotber,  buteiMoA- 
Ing  In  a  different  dlreotioo,  Ij  a  tmnch  md  wtthlii 
the  mwinlng  of  a  statute  authoHilng  tbe  tnue  ol 
bonds  bT  a  oountr  tfarougli  irhloh  it  pBaeK,  for  tht 
DoiwtraotloD  o(  a  Dranoh. 

[No.  846.] 
Submitted  Apr.  IS,  ISas.  Decided  Apr.  tS.lSSi. 

P[  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  MiseoorL 
The  petition  in  this  case  waa  filed  In  tiM  oomt 
below,  by  the  defendant  in  error,  to  aiiotee 

Eayment  of  the  coupona  of  certain  bonds  ivoed 
y  the  defendant  in  ahl  of  a  certain  railroad  ooa- 
pany. 

lYial  by  jury  having  been  waived,  the  conrt 

below  entered  a  Judgment  for  the  pltJntiil  tor 

$5,678.10,  withcosta.    Whereupon,  thedefend- 

ant  sued  out  this  writ  of  enor. 

The  facts  of  the  case  ate  stated  by  the  court. 

Mr.  John  D,  SteranaoB.  for  plaintifC  io 

Mr.  W.  M.  WiOiamt,  tor  defendant  in  error. 


The  Tebo  and  Neosho  Railroad  Company  war 
authorized  by  its  charter  to  coostmct  and  op- 
erate a  railroad  from  some  point  on  the  PaciDC 
Railroad,  between  thewestosihk  of  the  Laramie 
River  and  Sluddy  Creek,  In  Pettis  (Xiuntv.  in 
a  southeily  or  southwesterly  direction  through 
Henry  Coim^,  to  some  pout  on  the  stale  Ime 
between  the  northwest  comer  of  Jasperand  the 
southeast  comer  of  McDonald  County.  It  was 
also  expressly  authorized  "To  extend  braaek 
railroads  into  and  throu^  any  counties  that  the 
directors  may  deem  advisable."  For  the  pni^ 
pose  of  aiding  in  the  constroctlon  by  that  com- 
— ly  of  a  road  from  the  Junction  or  the  main 
I  with  the  Paciflc  Railroad,  eMeoding  in  a 
northeasterly  direction,  to  Boonville,  throu^ 
theCoun^  of  Howard,  the  coun^oonrtof  chat 
County,  in  Its  behalf  and  after  a  favorable  vote 
by  the  people,  made  a  subscription  to  the  capital 
stock  of  the  company,  and  issued  comi^  boods 
therefor.  Onehdfof  theboodswereacdal^the 
County  and  the  proceeds  paid  to  the  comnuiy, 
while  the  remainder  were  delivered  in  ftiu  pay- 
ment of  the  balance  due  on  the  subocripooa. 
The  subscription  was  made  and  bonds  issued, 
in  pursuance  of  a  provision  In  the  coanpany*! 
charter  which  made  it  "Lawful  for  the  oonniy 
1  -« _  J ^..1.  ^y  p^j.^  ^  jj^ 

,  --.  --  anycoun^  ad- 
jacent thereto,  to  subscribe  to  the  stoc^  of  wi>] 
-imnmy  •  •  *  and  for  the  stock  nibecriber' 
behalf  of  the  county  may  issoe  the  bcmds  o: 
the  county  to  niae  the  funds  to  pay  Uw  mne 
--■'  '-takeproper  steps  to  protect  tb«  inters 
edit  of  ttie  county  court ;  may-  appoin 
jen  t  to  represent  (he  county,  vole  for  it,  an. 
ve  Ita  dividends."  Actof  Januarj  10.  ISOI 


and  credit  o 

anagen 
lecefve 


..Coc>^lc 


BAI.TDIOHB  un>  Potomac  R  R.  Co.  v.  Fiith  Birruei  Chcxgh. 


HctMHU  <  and  8 ;  Act  of  November  21,  18S7, 
HBi    Cbirur  of  Osage  Valley  snd  SouOieni  Eaaaas 

R  R.  Co.,  Lswa  of  Mo.,  1357.  wljourned  8o» 
dDO.  p.  03. 

The  lailroad  wu  conatracted  tbnnizb  How- 
ltd  Cotmtj  SI  propoied,  and  has  been  in  opei 
Ika  ever  idoce.  Tbe  coun^  court  levleti  ai 
collected  a  tax  to  pay  tbe  laleieat  on  the  booda 
lor  KTen  Jtm,  regal^v  ftid  tbe  semi-atmual 
iUereal  nntQ  Marcn,  1876,  redeemed  a  number 
td  the  bondi,  Toted  tbe  County's  stock  at 
*nl  meetiDgs  <d  stockholden,  and  wbei 
1874,  tbe  road  so  constructed  northeas  , 
throngli  Howard  Coun^,  was  sold  to  the  His- 
noiL  Eaiuas  and  Texas  Railroad  Company, 
tbe  Coontjr  recdved  4.000  sharei  of  the  stock 
<i  tbe  latter  company  In  exchange  for  Its  stock 
is  the  Tebo  and  Neoebo  Railroad  Company. 
Ooantel  for  tbe  defendant  in  error  statea  that 
the  Couo^  sold  its  stock  in  the  Missouri,  Ean- 
■Msnd  Texas  Railroad  Company  for  f  140,000. 
Bol  no  iQcb  fact  ^ipeais  in  the  findings.  But 
it  does  appear  that  the  County,  wlien  the  case 
Wit  tried  below,  still  held  that  stock. 

And  DOW  it  is  contended  in  behalf  of  tbe 
Coonty,  sad  no  other  question  is  presented  for 
dmnninaiJon,  that  there  was  no  hgti  authorily 
fur  this  snbacription  or  issue  of  bonds  The 
■rgument  in  its  liebalf  is  that  the  main  road  of 
the  companr  was  established  on  a  Hue  south  of 
th«  Pacific  Kailroad;  that  Howard  County  could 
sot,  by  snbecriptioD,  aid  In  the  construction  of 
the  main  hnc;  and  could  not,  by  subscription, 
«id  in  ttie  construction  of  a  road  from  tbe  Junc- 
tion of  the  main  line  northeasterly  through 
ihat  coonty,  because  such  a  rood  would  not  be 
s  irvtah  rood,  but  only  an  unauthorized  aun- 
tie of  tbe  motK  line. 

We  are  of  opinion  that  the  road  constructed 
tkmaA  Howard  County  was,  witbin  tbe  mean- 
isf  of  the  statute,  a  bruich  at  the  original  or 
■tin  line.    The  defense  cannot  be  tustoiued. 

l%tj%dffjaent  it  afflrmei. 

m»«apj.    Test; 

JoBMs  B.  MoKeoner.  Clerk,8ap.  Court.  IT.  S. 

BALTIMORE   ft   POTOMAC   RAILROAD 
^  COMPAHT,  nff.  M  Bir., 

FIFTH  BAPTIST  CHURCH. 

(Sees.  C  Bopovtsr^  ed.,  aT-agiD 

JWmw^  v*at  i^-it^neUm  fii^-eorporattim 

■sap  ^^Mria*— NHuanss  iy  tmckt.  dutur^ng 

shwdhasnMW. 

LBm  IBS  imlMnns  wUoh  anaorsaod  disturbs  one 


use  ttiem  In  dlarward  ol 
n,and  with  Immunity  for  i 


£.  ror  luoo  aoDOTODoe  ana  duoomiort  toe  oonrta 
ot  law  will  BlIonlrailreiabrBlvlnBdamagesB^lnst 
tbe  wrono'-doer,  and  when  cGe  causa  of  tbe  anoor- 
inoe  and  dlaoomf  on  ore  oontlauous,oourtsot  aqulir 
will  Interfeteand  lestialn  the  nutsanoa. 

8.  Therlgbtof  ar«llslousiMrporatlon  toieoorei 
for  a  nulaanoe  wUab  oauses  annonnoe  anddkoom- 
lorttolts  membantn  (be  use  of  Its  propertr,  and 
the  liability  of  a  corporation  to  nspood  fn  domotes 
toF  causlns  such  aufaoaoe,  ora  not  oOeoted  br  tlielT 
oorporate  charaoter.Init  ate  thesama  ■■  those  of 
iDdlylduala  for  a  slmuBr ' 

1,  LegialMan  wn-'-  - 
oorpoiBle  bodleslll 
brlDB  Its  book  B-' 

oonfiir  no  llcea..  _. 

t>rivaterlshtiofotben,andwithlmmuQTt7fortlieii 

9.  ne  irront  of  powers  and  priTUeges  to  do  oer- 
talD  tbtnss  does  not  oarry  witli  It  ooTlmmuDlty  foi 
pHvote  Iniurlea  wblob  mar  result  dlieoUy  from  th« 
"lenslw  of  those  powers  and  prlvUes«s. 

<.  It  ll  an  actionable  nulaanoe  to  build  one'sohlm 
ney  so  low  as  to  cause  the  smoke  to  enter  his  nelBh- 
borV  bouse. 

T.  InonaotlonontlieiMiebnniKfat  I>y  a  reUgtoin 
eorpoiatlon  for  nnlsanoe  In  dlsturblns  Its  use  of  a 
obuioh,  damages  are  not  limited  to  a  mera  depracla- 
" —  of  tbe  propatT,  bnt  may  be  given  for  the  In. 
.  .- /enience  and  dttoomfort  caused  to  the  oonsre- 
tntloD  assembled,  wbioti  lends  to  destroy  the  use  ol 
the  bulldUv  fo  church  purposes. 

[No.  802.1 
Si^miUtd  Apr.  3,1833.    DtoideiApr.tS.lSSS. 

[H  ERROR  to  tbe  Supreme  Court  of  the  DIS' 
trict  of  Columbia. 
Tbe  histoif  ind  facts  fuDy  appear  in  the 

iSt«temenv  of  tlh  case  by  Mr.  Jiutiee  Flald; 

Tbe  Fif  t)i  Baptist  Church,  tbe  plaintiff  in  the 
ourt  belov ,  Is  a  religious  Corporation,  created 
UBder  the  genetHl  Incorpomtloa  Act  of  Congress 
in  force  in  tbe  District  of  Columbia.  It  owns 
a  building  In  the  City  of  Washtaigton  situated 
on  D  Street,  between  Four-ond-a-nolf  and  Sixth 
Streets,  which  was  erected  and  has  been  used  by 
it  as  k  church  for  many  f.^''*-  "^^  defendant 
Id  the  court  below,  tbe  Baltimore  &  Potomac 
Railrotid  Company,  is  a  Corporation  created  un- 
der tbe  laws  ot  IWTland,  and  is  authorized  by 
Act  of  Congress  to  lay  its  track  within  the  lim- 
its id  the  city,  and  construct  other  works  nec- 
essary snd  expedient  to  the  proper  completion 
and  maintenance  of  its  rood. 

The  i^ntifl  alleges  that  the  defendant,  in 
1874,  erected  an  engine  house  and  machine 
shop  on  a  parcel  of  land  immediately  adioining 
its  church  edifice,  and  Iiai  dues  UMd  lliem  In 
such  a  way  as  to  disturb,  on  Sundars  and  oth- 
-  'ivs,  the  congregation  assembled   in  the 

:ii,  to  interfeie  with  leligioui  eierdses 

therein,  break  up  Its  Sunday  Schoolit  and  de- 


. n  action  for  iMiNU. — 

km;  ipeetal  liamagt  mdmary:  nethod 

'fmalmmaM.  8ee  not*  to  OeoisetowD  v.  Alex.  Ckn. 
t^iJi  C.  fL  CU  Pet.),  n. 

IFkn  ta^KMm  ooifiHt  imtames  wot »« {mMTM 
te  mU  to  Irwtn  *.  Dmoa,  R  D.  &  OS  How.X  ICi 

mmim*  ^  Samaaator  tmUanet, 

la  as  aestba  for  Dutsance  the  measure  of  damage 
fMraOr  k  the  loa  aetuall* sustained.  Lutheri. 
wkili»m[|  Oe., •  Cnsh., m ;  Thayer  t. Brooks, IT 

tr  lajand  to  daoun.  Pmons  eontlnuinc  a  aul< 
gaas  sn  Uabie.  Staple  r.  Spring,  10  Has.,  Tl; 
^Mv^TeMar.  1  Deolo. ffi ;  Oowes i. mdotA. 
*^  rpMMB.  eM..  Co- S  L.  B.  Cb.  Apn..  1» :  B.  C, 
•  Itaak^  ^.  Bep..  (OT;  BsokwUh  t,  Qrtowold. » 


hts  rIgbiB,  )m  liable  only  fot  tbe  actual  d> 
the  (xouble  and  expense  of  c•ta^"-'-' — ' 


n ;  Eeay  T.  H.  O.  Oan,  00.  ,T  lA.  Ann..  »^ 
T.Bat«Qs.UPa.et.in. 

Noddnaf  dunasss  at  least  sie  leooTsnUe.  Cory 
T. SUoox. a  bdTWi  Chsabeir  t. llowiyTnn. BL. 
m. 

Wbere  the  solloa  Is  hrongM  by  a  metskmer,  the 
damageeaiethe  Injarydone  theertotesaa  rever- 
slOD.  Dutrov.wasan.4  0hlo8t,in:BMhUifllT. 
Bead,  m  Bng.  I..  *  Bq.,SIT;  Hauar  *.  Knowles,  t 

~~  —  .•-- ((,  pstmaoentaodfotothe 

tnta,  the  whole  Injurr  way  be 

-  —  '?^i(4£ai(; 
m 


^bjCooglc 


817-885 


Supreme  Couht  of  the  United  Etatei. 


Oct.  Tras, 


gtroj  tlie  valueof  Ibc  buiMiag  as  a  niace  of  pub- 
lic -wotBhip.  It,  therefore,  brought  the  pr^ent 
suit  IntheSupremeCourt  of  the  District,  for  tbe 
demageaitbadsuEtalned.  The  defendant  plead- 
ed UteKeneral  lasue. 

On  (tie  tri&l,  evidence  was  given  to  abow  that 
the  Flftli  BapUat  Church  haa  owned  and  u«ed 
the  premises  described  as  a  place  of  worship 
since  1807;  that  the  present  church  building 
was  begun  hi  ISOT,  and  since  1868  or  1869  has 
been  coatinuouslT  occupied  by  the  church  as 
its  house  of  worship;  that  in  1672  the  defend- 
ant erected  upon  a  pared  of  ground  Iminedi- 
atel;  adjoining  the  premises  on  the  west,  and 
from  April,  1874,  till  the  commencement  of  this 
suit,  mMntrined  an  engine  bouse  and  machine 
shop,  where  a  large  number  of  locomotives  and 
sieam-engines  were  boused  and  their  fires  made, 
and  to  and  from  which  the  engines  were  pro- 
pelled, and  in  which  the^were  coaled, watered, 
repaired  and  otherwise  used;  that  when  the 
grotmd  was  flrstbrokenfortheerectioD  of  these 
works  the  plaintiS  advised  the  Company  that, 
if  put  there,  tbev  would  prove  lo  t>ea  nuisance 
ana  ruinous  to  the  plaintiS's  iutereets,  and  pro- 
tested against tbelretection;  ihattheCompany, 
however,  p<dd  no  heed  to  this  protest,  but  pro- 
ceeded toerect  thenorlu  upon  the  bullditiGiliae 
of  its  own  premises  within  five  and  a  half  feet 
from  Uio  chuicb  edifice,  and  conHtmcted  upon 
the  engine  house  sixteen  smokestacks,  lower  in 
height  than  tbe  windows  of  the  main  room  of 
the  church;  that  the  nearest  of  the  smoliestaclts 
was  less  than  sixty  feet  from  the  windows,  aud 
the  others  were  in  asemicircularcurve,  at  grad- 
ually increasing  distances;  diat  during  this  pe- 
riod, from  April,  1874,  u>  tbe  commencement 
of  the  present  suit,  the  plaintiff  was  accus- 
tomed to  have,  on  every  SabtmlUDay,  Sunday 
School  exercises  in  the  mnmiog,  preaching  in 
the  forenoon,  and  preaching  in  the  evening;  and 
that  religious  services  were  also  held  in  it  on 
Wednesday  evening  of  every  week,  and  on  tic 
first  Tuesday  and  Friday  evenings  of  evcr^ 
month,  and  at  intervals  protracted  religious 
meetiDEs  wera  held  in  it  every  Qig:ht  in  the  week 
except  Saturday  night;  that  dunng  this  period 
these  services  were  habitually  interrupted  and 
disturbed  by  tiw  hammering  noises  made  in  the 
workshopaof  the  Company,  the  rumbling  of  its 
engines  passing  in  and  out  of  them, and  the  blow- 
ing oS  of  steam;  that  these  noises  were  at  times 
so  great  as  to  prevent  memljeraof  thecongrega- 
tioo,  sitting  in  parts  of  the  church  farthest  from 
the  shops,  from  hearingwliat  was  said,  that  tbe 
act  of  blowing  off  steam  occupied  from  five  to 
fifteen  minutes,  and  frequently  compelled  the 


pastor  of  the  church  to  suspend  hia  lemaiti; 
that  this  was  of  habitual  occurrence,  daring  tbe 
day  and  at  night,  and  on  Bundafs  as  weD  u 
other  days;  and  that  in  tbe  eiunmer  time,  when 
the  windows  of  tbe  church  were  opened  for  tit, 
smoke,  dnders  and  dust  were  blown  fnnn  iht 
smokestacks  throuj^  the  windows  of  tbt 
church,  settling  upon  the  pens  and  fumitare, 
and  soiling  the  clotnea  of  the  occupants,  accm- 
panied  by  an  offensive  odor,  which  greatly  u- 
noyed  the  congregation. 

Evidence  was  also  given  to  ahow  that  tbt 
Railroad  Company, which  was  authorized  toby 
its  track  only  along  Virginia  Avenue  in  the  dlj, 
had  constructed  a  dde  track  from  theavenaeto 
its  workshops,  doasing  a  part  of  D  Street  tad 
its  sidewalk  at  a  distance  of  about  100  feet  fram 
the  door  of  tbe  church;  that  the  locomotiTti 
were  allowed  to  stand  at  the  entrance  of  iu 
premises  with  their  cow-catebers  piotiuding 
several  feet  beyond  tbe  indosnre,  and  sotpe 
'' — 3  to  Stand  across  the  sidewalk  along  wliidi    [9 

thirds  of  the  congregation  are  obOgcd  to 
pass  in  going  to  and  frran  tbe  cbnrch;  that  the 
access  to  ihechnrch  was  thereby  obtruded  and 
rendered  daneeroua,  and  on  several  oocaiiMii 
members  had  barely  escaped  being  run  over  by 
the  sudden  starting  of  the  locomMives  witboei 
note  or  warning;  tliat  the  congregation  had 
been  thereby  diminished,  and  ue  aUendance 
upon  the  Sunday  School  decreased  by  about  one 
fourth ;  tliat  the  Sundav  School  was  a  source  of 
revenue  to  the  plaintiff,  having  contributed  to 
tbe  construction  and  improvement  of  tbecburcti 
building,  and  this  revenue  ma  proportknied  to 
the  attendance  thereon:  that  the  property  of  the 

Elaintiff  was  nearly  ruined  for  church  purposes 
y  the  proximity  of  the  worbs  of  tbe  defend- 
nnt,and  tbe  noise,  smoke,cinders  and  dust  which 
they  created;  that  tlic  rental  value  was  otdim- 
rity  from  |1,200  to  $1,600  per  annum,  but  thai 
witti  the  defendant's  works  adjoining  it  coold 
hardly  be  rented  at  all;  and  that  those  worts 
had  depreciated  the  value  of  tbe  property  fifty 
per  cent. 

To  meet  the  facts  thus  eetabllahed.  and  as  a 
defense  lo  the  action,  the  Kallroad  Companv 
gave  evidence  to  show  that  it  ran  about  sixty 
trains  a  day  over  its  road  in  the  City  of  Wash- 
ington during  week  days,  and  ahout  tea  trains 
SundflfS;  that  its  locomotivea  wen  tbe  best 


pnrticular  branches  of  work,  and  well  txrhavrd: 
that  in  the  engine  and  repair  shop  ttomore  noise 
was  made  than  was  necessary;  that  every  pre- 
caution was  taken  on  Sundays  to  presn^e  quiet 


Planter  v.  Harper.  S  K.  B^88:  Town  of  Trov  v. 
Cbeshlie  R.  R  Co.,  S  N.  H.,  tS ;  Blunt  v.  HcConmick. 
8  Dento,  £83 ;  Tbafer  v.  Brooka,  IT  Oblo  St.,  Ml. 

If  tbe  nuisance  be  continued  after  verdict,  ex- 
emplorr  damageH  may  be  given,  suob  >a  will  lead  to 
its  atMtement.  Sollau  v.  De  Held,  ■  Bob.  I^  &  Bq., 
IM;  Uorford  v.  'n'oodwortb.  T  Ind.,B3i  Biadley  v. 
Amis,  S  Hayw.,  8>9. 

■r*. 1»  -»  ^.«.~  to  real  estate  where  the  in- 

tbemselvee.  Is  tbe 

Jnepremlscs  before 

tbelnluryandlmmeilletelyaner.  fHUI, Torts. eOH. 
tec  IB.  a:  Wood's  Law  of  fruIauioea,*eo-aB:6<3elr 
V.  Alden,  a  Pa.  Bt..  SOS;  Ruckman  v.  Oreoi. «  Hun, 
tea :  Peck  V.  Elder,  8  BaDd{„  118 ;  Dana  v.Talentlne, 
t  M-t.,  VS:  Chase  v.  H.  Y.  C.  K.  S.  Co..  M  Baib..  S7B, 

n'bere  ibe  nuisance  can  be  abated,  this  rule  doea 
notapply.  In  sueh  case,  tbe  measure  of  damage*  Is 
tbe  loss  in  rental  value  br  the  oonUnuance  of  tbe 
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nutsanoft    Cblpman  v.  Palmer.  *  Hun.  ni; 


hFS^ 


EvWence  that  the  DutoiDoe.  bTieeaoa  of  tbe  nim- 
t>er  of  peraons  it  emplojs.  has  iDcraaaed  (be  reotal 
Talue,  is  not  admissible.  Fraooea  v.  BcboeUkofC,  B 
N.  T.,Ul!iKlmel  V.  KImel,  «  Jones, IU ; OUpman  v. 
Palmer,  t  Week.  Dig.,  lie. 

It  Is  not  competent  to  show  that  tbe  lental  valna 
ot  other  propert]'  similarly  stlnated  was  dlminlibed 
bv  the  same  cauae.  Selma,  etc.  R.  B.  ODl  v.  Knapp, 
IS  Ala..  UO. 

A  subsequent  nnrei 

Jarj' caused  b7  tSe  ooi 

ed  previous  to  his  purehase-  BiaOr  —  -  — ^ 
Bsrtk.  U7 :  Tedder  v.  Yedder,  1  Denia,9r:  BU«  ^ 
HaU.  S3  Bng.  C  L.,  SU ;  8.  C  i  lUiw.  (N.  Ci,  in. 

lOB  C.8. 


.yGoojj^Ic 


issi 


Baltuobs  a 
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fa  Ibe  nelskborliood  of  the  church  i  that  (he 
Dttia  ibop  of  the  Company  was  in  the  City  of 
Bihimwe,  and  (he  ihop  and  engine  liouse  in 
Wuhlngbm  were  used  only  for  making  casual 
nd  leroporuy  npaiia  in  order  to  keep  the  ma- 
dinery  and  en^nes  in  operation;  that  the 
■Dokotaclu  were  Ugher  than  required  by  the 
bdldlng  reEolationa  in  force  in  wuhingtoo; 
flttt  the  enj^M  house  and  workshops  were  skUl 
folly  iimI  carefully  constructed  with  suitable 
■pptdntmeDla  and  appliaocea;  that  Ibe  belle  of 
t£e  kiciMnodTes  were  not  rung  nor  the  whistle 
niDded.  except  when  an  acddent  was  liable  to 
oecur;  Slid  that  when  the  eo^ee  were  brought 
Into  the  bouse  the  steam  ordinarily  was  not 
<    blown  off  tmt  allowed  to  go  down. 

Tbt  main  leUanca,  however,  of  the  Railroad 
CMDiany  to  defeat  (he  action  was  the  author!^ 
coafefTed  upon  it  by  the  Act  of  Congress  at 
FUmiarT  S,  ISST,  to  ezerdse  the  same  powers, 
rigbu  and  privileges  tn  the  construcdon  of  ■ 
ned  in  the  District  of  Cola  mbla,  the  line  of 
wbich  was  afterwards  dedenaled  .which  It  could 
eiadie  under  its  charter  Tn  the  constructioo  of 
■  RNd  in  Mttrylaod,  with  some  exceptions,  not 
Bilerial  her&  By  ft*  charter,  It  was  empow- 
ttcd  to  make  and  construct  ail  works  whatever 
rtid  nii^t  be  necessary  and  expedient  In  or- 
der to  the  proper  completion  ^d  maintenance 

Tlte  Ad  of  Congress  provided  that  the  road 
which  the  Company  was  authorized  to  conitrunt 
riMnM  enter  the  d^  at  tuoh  place  and  pass  alojg 
iodi  public  street  or  alicy  to  neb  terminus  as 
ni;;bi  be  allowed  by  Congress,  ^»on  the  pres- 
caution  of  a  auirey  and  map  oi  Its  proposed 
bcalkni.  Subeequenlly  CongreM  allowed  the 
Cnapsny  to  enter  tlie  cl^  with  its  rulroad,  by 
oaeof  two  routea,  as  it  migbt  select  It  selected 
ibt  one  by  which  the  road  Is  brought  along  Tir- 
|inEi  a*enne,  in  front  of  the  churcb  at  the 
Phintiff.  to  the  intersection  of  South  C  and 
WcM  gUj  SOwtM. 

The  testimony  of  the  partiea  being  closed,  the 
peuiiiff  prayed  three  iiurtructlons  to  the  Jury, 
*bicb  were  given  by  the  court  with  additions 
loeicb.    They  an  as  foUowa: 

Tim  iDStructtoa  pnyed: 

"It  Hm  Jury  dnd  from  the  evidence  that  the 
nriic  bouae  of  the  defendant  is  used  for  re- 
a-.tingiuencinca  when  they  come  Into  the  d^ 
•Ikt  s  trip:  that  afier  coming  Into  said  engine 
boow  toch  engines  mem  or  Um  frequently  blow 
aff  tlirir  Keam.  and  that  such  blowipg  off  of 
fVBBi  makes  a  load  and  diaagreeable  note,  and 
iha>  radi  enginca  are  put  in  the  stalls  in  said 
hmae.  and  emit  the  smoke  from  their  Urea 
■iVDucb  Ibe  ditmn^a  of  said  house,  and  that 


a  that  a  loud  noise  of  hanuneriog  is  cre- 
-  ■ '-  ^such  repairs;  and  that  said  en- 
M)  uaed  (o  receive  ooal  for  coaling 
■■m  agues  oi  defendant  before  going  out,  and 
<ktf  ibey  are  an  coaled  therein,  andabogetup 
ihnr  tn  and  Heam  therein;  and  further  find 
;tat  Mid  bouae  li  located  so  near  the  church  of 
te  piaiDttS  that  the  noises  Itom  said  engine 
hMK  can  be  distinctly  heard  iuslde  of  the  said 
<*»eh.  and  also  that  the  cbimneva  of  aaJd  en- 
r-M  boot  arc  so  eon^rucied  that  ue  lops  tbere- 
*■<  uc  Dolaahlgh  as  the  lops  of  the  windows  of 


said  church;  and  shall  further  flod  that  the 
smoke  from  said  chimuevs  is  thrown  through 
said  windows  into  said  cnurcb  in  such  quanti- 
ties and  80  generally  as  to  be  a  common  annoy- 
ance and  Inconvenience  to  the  congregation  wor- 
shipplnK  therein,  and  that  said  noises  in  said 
yard  of  blowing  oft  steam  ore  of  daily  and 
nighUv  occurrence,  and  areso  distinctly  bc=.-d 
in  said  church  on  Sundays,  as  well  as  the  days 
of  the  week,  as  to  annoy,  harass  and  incon. 
venlence  the  congregation  when  engaged  in  di- 
vine worship  therein,  and  that  they  disturb  and 
greatly  Inconvenience  the  congregation  in  the 
enjoyment  of  said  building  as  a  church,  tlica 
the  plaintiff  is  entitled  to  recover,  proVtdcd  Ibe 
Jury  find  that  said  church  was  located  unon  the 
spot  where  it  now  tg  before  the  defendant  es- 
tablished its  engine  house  in  its  present  position, 
and  provided  the  jury  further  And  that  the  an- 
noyance and  Inconvenience  lo  said  congregation 
frinn  Ibe  amoke  and  noises  above  mentioned 
occurred  within  three  vears  before  the  date  at 
which  this  suit  was  Drought,  and  provided 
further  that  said  nolsea  and  smoke  deprecinteil 
tlte  value  of  the  property  of  the  plaintm  within 
the  period  from  April  1,  1874,  to  March  22, 
1877." 

The  court  granted  this  prayer  and  save  the 
Instruction,  adding  to  It  a  charge,  as  follows: 

"If  you  find  all  these  fads,  then  this  shop  is 
a  nuisance,  and  a  special  annoyance  to  the  con- 
gregation that  worship  in  this  church.  Every 
man  has  a  right  to  the  comfortable  enjoyment 
of  bis  own  house.  In  which  enjoyment  a  neigh- 
bor cannot  molest  bim;  and  nograntconferrci] 
by  proper  authority  upon  any  corporation  lo 
construct  a  railroad  along  the  public  streets,  or 
lo  build  shops,  can  be  construed  as  authorizing 
that  Company  to  construct  a  nuisance.  If  the 
work  is  of  such  a  necessary  kind  that  Ibe  Com- 
pany must  have  it,  if  the  shop  is  of  that  char- 
acter, and  yet  is  a  nuisance  In  uie  neighborhood.  [823] 
they  must  find  some  other  place  lo  put  it.  No 
Legislature  has  a  right  to  establlsii  a  private 


Seosnd  instniijtion  prayed: 

"The  actual  amotmt  of  pecuniary  loss  to  the 

Elalntia  is  not  necessarily  the  rule  of  damages 
I  acdons  like  the  present.    In  estimating  the 
amount  of  compensation  to  the  plalntifl  for  tbe 
found  lo  have  been  Bi 


injury,  if  any,  f 


n  nistoined  by 


It.  the  Jurv  may  determine  the  extent  of  iha 
Injuiy  and  the  equivalent  damages,  in  view  of 
all  the  drcimistances  of  said  injury  to  aid 
plaintiff,  of  depredation  in  the  value  of  Its 
property  during  the  period  embraced  In  tbis 
suit,  and  of  interference  with  the  uses  lowlijch 
said  property  wbh  devoted  by  said  plalntifl  dur- 
ing nid  penod,  and  of  all  other  imtlculars.  if 
anv,  wherein  the  plaintlBlsshownlobavebecu 
inj>u«d  during  said  period,  and  for  which,  un- 
der (he  instructions  of  the  court,  said  plalntiif  is 
entitled  to  recover." 

This  prayer  was  granted  and  the  instniction 
given,  accompanied  with  the  following  choigc 
"    the  jury: 

"That  prayer  I  think  is  subslontuily  right. 


for  their  Inconvenience  and 
ifort  In  consciiucuee  of  tbe  acts  of  the 
defendant.  It  is  tbe  personal  discomfort  more 
than  anything  else  which  is  to  be  considered  in 


..Coc>^lc 
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regard  to  the  assessment  of  damagea.  Now,  I 
con  ver;  ataOy  imagine,  and  it  may  often  hap- 
pen, tliat  the  constructioi]  of  an  improTemeDl 
such  aa  thla  might  increase  the  value  of  prop- 
er^  In  the  ricimty,  and  I  am  not  sure  at  all 
thai  the  erection  o)  Uiis  workiihop  in  that  neigh- 
borhood may  not  really  hare  increased  the  in- 
trlnslc  value  of  the  property  belon^ng  to  this 
congregBtiou.  The  evidence  In  the  case  does 
not  as  It  seems  to  me,  show  that  this  property 
has  been  depredated  by  the  construction  oi  that 
workshop.  We  can  imagine,  and  it  Is  not  a 
far-fetched  Imaginatioii  either,  that  the  effect  of 
such  a  worksliop  In  that  neighborhood  might 
be  to  collect  a  population  around  it.  and  thus 
Incrcflse  the  population  in  that  neighborhood 
and  really  enhance  the  value  of  property ;  and 
yet  the  congregation  would  be  entitlwl  to 


;ennd  discomfort  they  have  suffered  from 

[32ft]  the  use  of  the  shop.  The  congregation  has  the 
same  right  to  the  comfortable  enjo^ent  of  its 
house  for  church  purposes  that  a  pnvate  gentle- 
man has  to  the  comfortable  enjoyment  of  bis 
own  house,  and  It  is  the  discomfort  which  Is  the 
primary  consideration  In  allowing  damages." 
Third  instruction  prayed: 
"If  the  ]uiy  find  from  the  evidence  that, 
amonx  other  purposes,  the  plain tdfTs  church  w  ss 
used  by  the  said  plaintiff  as  a  Bchoolhouse  for 
the  instruction  of  children  on  the  Sabbath  Day, 
and  that  a  revenue  wasdeii  ved  from  such  school, 
depending  for  the  amount  thereof  upon  the 
number  ot  children  attending  said  school,  and 
shnll  also  find  that  the  defendant  was  In  the 
habit  of  allowing  its  endues,  with  steam  on  and 
ready  to  more  out  over  D  Street,  to  lie  adjacent 
10  the  aidewBlli  of  said  D  Street,  adjacent  to  its 
workshop  and  engine  bouse,  and  that  In  con- 
sequence of  said  engine  bdng  so  allowed  to  oc- 
cupy such  posltion,tne  number  of  pupils  attend- 
ing said  school  was  lUmitiished,  and  that  from 
the  said  cause  the  number  of  the  pupils  of  the 
said  Bchpol  was  lessened  within  the  period  from 
March  23.  1874,  to  March  33,  im,  then  the 

Siiry  will  consider  the  extent  of  such  special 
amage  to  the  plaintiff,  should  they  find  such 
special  damage  an  element  in  making  op  their 
verdict  In  this  case." 
This  prayer  was  granted  and  the  Insbucilon 


evidence  that  this  con zregation  used  that  church 
partly  for  a  Sunday  l^chool  where  children  are 
Instructed,  and  that  those  children  were  in  the 


A  party  is  enutied  to  b. 

for  actual  damages  sus  .  .  

the  defendant;  but,  in  a  case  like  this,  is 
titled  to  his  damages  for  a  continuous  and 
threatened  danger,  imanla  eniitledtorecover 
damages  from  the  owner  of  an  adjoining  prop- 
erty ready  to  tumbledown  upon  hlmsell  or  Us 
family.  That  is  « threatened  danger,  and  al- 
though the  danger  may  not  have  been  actually 
sustamed,  yet  people  are  not  to  he  kept  In  alarm 
constantly  by  a  tlireat  of  danger.  It  may  fall 
[3251  upon  him  at  any  time,  and  a  court  of  chancery 
would  direct  It  to  be  removed,  and  on  an  in- 
dictment for  K  nuisance  of  that  kind  it  would 
1)0  removed. 

Hi 


But  in  private  actions  like  this,  it  may  be 
taken  into  consideration  hy  the  ]un  wbeiber 
those  engines,  standing  inside  the  nouie  and 


jer  to  persona  passiag  to  tint 
chuich,  especially  to  cbUdTeD  pasting  to  Son- 
day  School.  Tou  can  take  that  elcmrat  iUn 
your  consideration. 

To  each  of  theee  instnictions  the  defradtnl 
excepted.  It  also  requested  the  court  to  giTe 
several  other  instructions,  the  purport  of  wbiA 
was  that  if  the  Bailroad  Company  constructed 
its  smokegCacka  on  the  repair  shop  In  the  uniil 
and  ordinary  mAnner,  and  built  tlwm  as  high  u  ' 
required  by  the  building  r^iulations  in  force  in 
Washingtini,  the  plaintiff  oould  not  recovertor 
any  dama  ge  caused  by  smoke  ^m  such  smoke- 
stacks: that  the  Company  possessed  the  ri^t  to 
select  the  location  In  question,  and  to  conrauct, 
mainiain  and  use  upon  it  such  engine  bouse  ua 
other  works  as  were  necessary  and  expedient 
for  the  coDstructian,  maintenance  and  repairof 
Its  road  and  engines,  and  to  occupy  the  pieni- 
ises  for  that  purpoee;  and  that  If  the  Jury  loond 
that  the  inconveniences  complained  of  were  no 
more  nor  greater  than  the  natural  or  probable 
result  of  maintaining  such  eneiike  bouse  and  re- 
pair shop;  or  foundthat,  in  tOB  occupation  and 
use  of  the  proper^  and  manaKemait  of  its  bo^ 
ness,  the  CompanT  exercised  such  reastnablB 
care  as  a  person  of  ordinary  prudence  and  cau- 
tir-n  would  exercise  undntoe  drcumstanca,  it 
f  IS  not  liable  for  any  damages;  siid  that  if  the 
Company  did  not  use  reasonable  can  in  the 
conEiruction  of  the  smokestacks  on  the  engine 
house  or  repair  shop,  the  plaintiff  was  only 
entitled  to  recover  Interest  for  three  years  on 
the  difference  between  the  value  of  ue  prop- 
erty OS  it  would  have  been  if  the  defendant's 
smokestacks  had  been  carefully  constructed, 
and  the  actual  value  as  reduced  by  the  smoke 
from  them;  that  the  defendant  was  entitled  to 
construct  and  use  the  side  track  acron  D  Strei^: 
and  that  the  plaintiff  could  not  recover,  bein: 
a  Corporation,  for  any  inconvenience  whii£ 
members  of  the  congregation  assembled  in  its 
church  might  suffer  from  the  noise  and  offcn-  I 
sive  odors  occasioned  hy  defendant's  engines 
and  shops. 

The  court  refused  to  give  these  luatroctiooa, 
and  the  juir  found  for  the  plaintiff  (4,500  dam- 
ages, and  the  judgment  entered  thereon  was  af- 
firmed at  the  General  Term  of  the  Supreme 
Court  of  the  District.  To  review  that  judg- 
ment the  defendant  brought  the  case  here  on  a 
■writ  of  error, 

Mr.  Enoeh  Totten,  for  plaintiff  in  errm^ 

The  Act  uf  March  IS,  1869,  fixed  the  termimu 
BtiheiunctlonofWestNinthandSoutliC  Streets 
and  Virginia  Avenue.  This  bdUig  the  end  ot 
the  road,  the  statute  must  have  been  passed 
with  the  expectation  in  tbe  legialattve  mind,  that 
depots,  Nations,  engine  houses  and  otba  works 
would  be  constructed  at  or  near  that  poinL 
Power  to  constmct  and  maintain  a  ndlnMOl  nec- 
essarily includes  power  to  bultd  depots,  st>tioD)>, 
side  tracks,  engine  houses,  swlta^s,  repair 
shops,  etc.,  etc  ToB  Bridge  a>.T.B.R.  Co., 
17  Conn..  454;  Stack  v.  S.  S.  0».,  S8  Pl,  Stf; 
B.  R.  Co.  V.  Bpeer,  56  Pa.,  820;  Ttaivike  0».  v. 
R.  R.  Cb.,aHarr.  N.  J..  814. 

To  require  the  Company  to  locai«  Its  engins 
1«S  u  s, 
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hsoM  or  repair  shop  bejond  the  limits  of  this 
dij, would  not  be  reasonable.  Tbepowerof  de- 
icnniaiDg  whelbcr  such  works  tre  necesrar;  and 
cqwdknt,  and  wber«  thej  ihall  be  erected,  is 
by  the  statute  couflded  to  the  pieaideiit  and 
board  of  direclon  of  the  Compaoj,  and  when 
tlicT  bare  onc«  exercised  that  power  Id  good 
UUL  thetr  ^gment  Is  not  reTiewable,  but  ie 
cooduslTe  on  all  authority  in  this  district,  ex- 
HM  that  of  Congam.  Ford  t.  B.  B.  Co.,  14 
wV.eW:  fi.&  O).  T.  jr.p.«N.  Y.,646;  <3i:««y 
T.  £&  a>.,4Obio8t,30S;  Brainoniv  Otapp, 
10  Cash.,  0;  Curtit  t.  B.  R.  Co..  U  Allen,  M; 
Ptece,  R.  R,  148, 160, 4H;  Haa^  t.  SUeU.  6 
Ch.  Nt..  021. 
Notctka  wUIUeaodnoiecoTeiycanbehad 


«  aad  be  held  tiolawful,  which  the  law  de- 
darts  to  be  lawful.  B.R.Oot  Ttmn^.SSPa., 
179;  Btnieiek  t.  »»rit,  8  HiU,  621 ;  Bridge  Co. 
'.  Eirk,  M  Pa..  113;  SorOitm  Tr.  Oo.  t.  Cfftf- 
■fa,  M  U.  B.,  633 (XXV.,  886);  Ang.  Bi^w., 
MX  237;  Ad.  Torts,  sec.  1040;  POrter  f.  B.  B. 
Oo  ,  as  Mo.,  128;  NanigaHon  Co  t.  Coon*.  0 
ffatis  ft  8.,  101;  J3w»™  v.  PiW/nirg  Bridge 
Co.,  8  Watts  A  S.,  SS;  iiOdfli^T.  Brod^n,  4 
.V  Y„  IJH;  BeUinser^  B.  R.  Oo.,  28N.  T.,  42; 


•  lading  aod  well  considered  case  on  this  sub- 
ject. It  distlnctlf  holds  that  a  railroad  com- 
r>Qj,  operadog  a  railmed  under  the  authority 
of  an  Art  of  the  LesUlature,  Is  not  liable  (or 
necoNijr  contequettOil  daiDBgea  to  premises  not 
taken  b;  the  Company.  See,  also,  R.  R.  Oo.  t. 
iyi*r,»V^,fSi;txi.A  Blade  Bit«rImp.Co.y.  La 
•'■em  B.  A  Tr.  Co.,  Sup.  Ct,  Wis.,  1882,  N, 
W.  Brportcr,  448 

The  pubUc  streets  of  the  Citv  of  Washington 
•A  owned  and  held  hj  the  Dnited  States  In  sb- 
Blaie  fee  rimple. 

r«a  Xem  t.  WaAir^Um,  4  Pet.,  232. 

Tbc  rale  adopted  by  the  court  below  as  to  the 

Xfltbini;  can  be  recovered  In  this  aciion  for 
penonal  discomfort,  inconvenience  and  annoy- 
iMc,  SS  such,  which  may  have  been  suifered 
iij  ibe  individual  persons  who  happened  to  at- 
lend  dirine  serrlces  at  this  church. 

>>f*aMl:  T.  B.  B.  Co.,  H  Fa.,  401;  OiMN  >. 
HnmaA.  1  WstuJtS..  M8;    H'^Uwu'  Cat,  0 

The  rtnrt  on  the  trial  cotntnltted  to  error  very 
laatn-ial  and  injurious  to  (be  defendant,  by  tn< 
MnoiDf  the  Jury  that  the  Company's  works 
vac  pcnoanent  and  not  a  mere  lemporery  in- 
nensience.  Trot  v.B.  B.Co  ,SS'S.  H.,  101; 
Wood.  Nnk.,  880  MC  8M;  Btont  llcadr.  R  B. 
('"..  n  M.  T.,  STS:  Woreetttr  t.  m/.  Co.,  41 
Mt.  Wfr.  n*»  T.  A  ft  a>..  28  N.  H..  88. 

TW  Ime  rale  of  dameces  appUcsble  to  the 
esM  is  tbc  tntcKSt  on  (be  oiflerence  between  the 
*alM  of  the  t>ae  of  the  propertr,  during  (hepe- 
Hud  eoTCied  by  the  sctuo,  wiu  the  damagbig 
(SMse,  sod  what  It  would  have  been  wltbout  the 
iMijliiiiiiiii  See,  Beds.  Damages,  000,6118, 
■.,-  /^mmd*  T.  BdutOko^Ba  N.  T.,  102:  Fbrd 
*.  £.  &  Cb..  14  Wis.,  M*i  Omck  t.  B  R.  Oo., 
«  WM..  IW:  Oirf  T.  A  &  a>.,  40  Wis.,  620; 
OCtaM  0M  Cb.  T.  Oniim,  88  ID..  78 


The  Legislature  cannot  aathoriie  a  private 
nuisance. 

B.  Oo.  v.  AppUoate,  8  Dana,  801:  Matter- 

..   7.  Short,  7  Hob.  (N.  YJ.  2W;  Rebinaon  T. 
B.  R  Co.,  27  Barb.,  618;  Fkteher  t.  B.  B  Oo., 

25  Wend.,  462;  Pumptay  t.  Gretn  Bay  Co.,  18 
WaU„  166  (80  U.  8.,  XS.,  56'^;  Baheofk  v.  N. 
J.  Stock  Yard  Go.,  20  N  J.  Eq,,S96;  Ckmmon- 
itadth  T.  Eidder,  107  Mass.,  188;  Lvning  v. 
Sfufa,  2  Finn.  (Wis.),  215:  OritUndenv.  Wu»on, 
OCow.,  166;  AwnT.i(.Aa).,18N.Y..491; 
Ttmman  r.  B.  R.  (%.,2  Dutch.,  14D;  Ten  EgiA 
Y.  OanalOOj  SHarr.  (N.  J.),  201:  9innick»onr. 
J(>Anjt>n,2Hatr.(N.  J.},128;  Eattmanv.  Amoi- 
J^(3>.,44N.H.,148;  i^nafiddj  B.B.  Co., 
4Ciush.,  68;  Lit  t.  Pmbroke  (>..,  67  Me.,  481; 
Twiter  T,  JK  J.  <t  Northampton  Oo.,  14  Conn  , 

t2;  8.  C,  IG  Conn.,  812 
The  cases  of  sooUed  legalized  nalsaoces  are 
without  an  exc^rtion  cases  of  Interference,  un- 
der legislative  sanction,  with  public  hlghweys 
or  water-courses-  and,  in  these  cases,  the  courts 
have  almost  nDiiottnly  held  that  the  immuoi^ 
was  from  indictment  for  the  public  Inconven-  . 
leoce,  and  not  from  liabltity  for  invasion  and  in- 
jury to  private  property . 

Flet^»r  y.  B,  S.  Co.  {iupra)]StouffhU>n  v. 
£ltafa,  OWls.,281;  Otttnufdn  v.  Witem  (supra); 
Bobinton  -r.  R.  B.  Oo.  (*upni);  21m  B^ek  v.  Ca- 
nal Oo.,  8  Harr.,  201;  Sinniduon  v.  Johnion,  9 
Barr.,12S;  Biutmany.Amoaeea{iOo.,it'S.B., 
I4S;  Lm  t.  PxTobroke  Co.,  07  He.,  481;  Seneea 
Road  ft.  V.  BB.  Co,  6  HDl,  170;  Turnpike 
00.-7.  R.B  Co.,  2  Harr.  N.  J.,  814;  OxAer  v. 
JV.  H.  <£  Northampton  Co.  (tupra). 
"  Corporote  powers  can  never  be  created  by 
iplicatloD,  nor  extended  by  constPiction  " 
B.  B.  Go.  V.  Omrw.,  21  Pa.,  22;  Woott,  Nuls., 
.  I.  on  "LegalizedKuluuices";  Btaekv.  Canal 
Co..  24  N.  J.  Eq..  456;  /Vu}>b  t.  Lambitr,  6 
Den.,  6;  Bbrrmfdtz  v.  Manor  Oo.,  18  Pa.,  BOO; 
T/iomaiy.  R.  B.  a>..101D.S.,71{XXV..e50); 
.^insfidd  y.  R.  R.  Co.,  4  Cush.,  68;  Ottawt 
OomGo.  v.  ffnjfcnn.88111.,78;  Sloryy.  B.  B.Co.. 

26  Alb.  L.  J.,  878;  Bank  v.  Oommonvadth,  IS 
Fa.,  1S2. 

Mr.  Jvstiee  Ftold  deUvered  the  opinion  of 
the  court: 

If  the  facU  are  established  which  the  evi- 
dence tended  to  |VOT^  and  from  the  verdict  of  [3M] 
the  Jury  we  must  so  Infer,  there  can  be  no  doubt 
of  the  right  of  the  pl^tift  to  recover.  Tbe 
engine  house  and  repair  shop  of  the  Reread 
Company,  as  they  werensed,  rmdered  it  Impoe- 


The  hammoing  in  the  shop,  tbe  rnmbjing  of 
the  engines  MMdog  Id  and  out  of  the  en^ne 
house,  the  bunring  off  of  steam,  tbe  ringing  of 
bells,  the  Bounding  of  whistles  and  (be  smoke 
from  the  cUmneyB,  with  Hs  dnden,  dust  and 
offensive  odots,  craited  a  coDStaot  disturbance 
of  the  religious  ezeralses  ot  the  chnrcb.     Tbe 


chimneys  of  the  engine  bouse  being  lower  than 
tbe  windows  of  the  church,  smoke  and  dnden 
sometimes  entered  tbe  latter  In  such  quantiii(« 
tbe  seats  of  the  cbuitA  wltb  soot  and 
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able  but  almost  nnendorsble  as  a  place  of  wor- 
ahip.  As  a  oonsequence,  tbe  congtegatioD  de- 
creased in  numbers,  and  the  Sunday  School  wm 
leaa  uumorously  attended  than  preTJously. 

Plslnlj  the  engine  hoaw  and  repair  shop,  as 
they  were  used  by  the  Railroad  Company,  were 
a  nuisance  in  ereir  sense  of  the  term.  They 
inmrfcred  with  iue  enjoyment  of  property 
which  was  acquired  by  tne  plafntiS  long  before 
tliey  were  built,  and  was  held  as  a  place  for  re- 
ligious exorcises,  for  prayer  and  worship;  and 
they  disturbed  and  annoved  the  congregation 
and  Sunday  School  whtcn  assembled  there  on 
the  Sabbaui  nnd  on  different  evenings  of  the 
week-  Tliat  it  is  a  nuisance,  which  annoys  and 
disturbs  one  in  the  possession  of  his  property, 
rendering  its  ordinary  nae  or  occupation  phys- 
ically uncomfortaoie  to  him.  For  such  annoy- 
ance and  discomfort  the  courts  of  law  will  af- 
ford redress  b;  giving  damages  against  the 
wrong-doer,  and  when  the  cause  of  the  annoy- 
ance and  discomfort  are  continuous,  courts  of 
equity  will  interfere  and  restrain  the  nuisance. 
Qntmp  T.  Lambert,  L.  R,,  8  Eq.,  409. 

The  right  of  the  plaintiff  to  recover  for  Lhe 
annoyance  and  discomfort  to  its  members  in  the 
use  of  Its  property,  and  the  liability  of  the  de- 
fend^t  to  respond  iu  damagesf or  causing  them, 
are  not  aftected  by  their  corporate  character. 
Private  corporations  are  but  associations  of  In- 
dividuals united  for  some  common  purpose  and 
pei-mitted  by  the  law  lo  use  a  common  name, 
and  to  change  its  members  without  a  dLssoIu- 
lion  of  the  assodadon.  Whatever  interferes 
with  the  comfortable  use  of  their  property,  for 
the  purposes  of  their  formation,  is  as  much  the 
subject  of  complaint  as  though  the  members 
were  united  by  some  other  than  a  corporate '" " 


Ine  with  them.  Whatever  prevents  the  comfort- 
able use  of  the  property  for  that  purpose  by  the 
members  of  the  Coiporation,  or  those  who,  by 
its  permission,  unite  with  them  in  ttie  church, 
is  a  disturbance  and  annoyance,  as  much  so  as 
if  access  by  them  to  the  church  was  impeded 
and  rendered  inconvenient  and  dtlBcult  The 
purpose  of  the  organization  is  thus  thwarted. 
It  is  sufficient  to  maintain  the  action  to  show 
that  the  building  of  the  plaintiff  was  thus  ren- 
dered lefs  valuable  for  the  purposes  to  wl^ch  it 
was  devoted. 

The  liability  of  the  defendant  for  the  annoy- 
ance and  discomfort  caused  la  the  same  also  as 
that  of  individuals  for  a  similar  wrong.  The 
doctrine  which  formerly  was  sometlmea  asserted 
that  an  action  will  not  lie  against  a  corporation 
for  a  tort,  is  exploded.  The  same  rule  In  that 
respect  now  applies  to  corporations  as  to  Indi- 
viduals. They  are  equally  responsible  for  In- 
juries done  in  the  course  of  their  business  by 
their  servants.  This  is  so  well  settled  as  not  to 
require  the  citation  of  any  authorities  in  its  sup- 
port. 

It  is  no  answer  to  the  acUon  of  the  plaintiff 
that  the  Railroad  Company  was  authorized  by 
Act  of  Congress  to  bring  Its  track  within  the 
limits  of  the  City  of  Washington,  and  to  coo- 
-'^uct  such  work*  as  were  necenaty  and  ex- 

dient  for  the  completion  and  maintenance  of 
a  road,  and  that  the  engine  house  and  repair 


shop  In  question  were  thus  neceasary  and  ezpt 
dient;  that  they  are  Gkillfully  constructed;  tint 
the  chimneys  of  the  cnji^ine  house  are  higher 
than  required  by  the  building  regulations  of  >be 
city,  and  that  as  little  smoke  and  noise  at 
caused  as  the  nature  of  the  bualness  in  them 
will  permit. 

In  the  first  place,  the  authority  of  the  Com 
pany  to  construct  such  works  as  it  mi^t  decni  i^ 
necessary  and  expedient  fcx  (be  completion  and 
maintenance  of  Its  road,  did  not  aulnotize  It  lo 
place  them  wherever  it  might  think  proper  is 
the  city,  without  rrference  to  the  property  and 
rights  of  others.  As  well  might  it  be  contended 
that  the  Act  permitted  it  to  place  them  imnw* 
dialely  in  front  of  the  President's  house  or  of  He 
Capitol,  or  in  the  most  densely  populated  looJ- 
ity.  Indeed,  the  Corporation  does  assert  a  ligbl 
to  place  its  works  upon  property  it  may  acquire 
anywhere  In  the  city. 

Whatever  the  extent  of  the  authority  con- 
ferred, it  was  accompanied  with  this  implied 
qualification,  that  the  works  should  not  be  so 
placed  as  bv  their  use  to  unreasonably  inlcrfcn 
with  and  disturb  the  peaceful  and  comfortable 
enjoyment  of  others  in  their  property.  Granu 
of  privileges  or  powers  to  corporate  bodies,  like 
those  in  question,  confer  no  license  to  use  them 
in  disregard  of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  The  great 
principle  of  the  common  law,  whldi  Is  equaUr 
the  teaching  of  Christian  moialitv,  so  to  u« 
nnn'o  property  as  not  to  injure  others,  forlrid) 


Undoubtedly,  arailwsy  over  the  public  high- 
ways of  the  District,  mcluding  the  streets  of 
the  City  of  Washington,  may  be  authorized  bv 
Congress,  and  if  when  usea  with  reasonable 
care  it  produces  only  that  Incidental  inconveo- 
ience  which  unavoidably  follows  the  additional 
occupation  of  the  streets  by  its  cars  with  tbt 
noises  and  disturbances  necessarily  attenUn; 
their  use,  no  one  can  complain  that  he  ii  hKom- 
moded.  Whatever  consequential  annoyance 
may  necessarily  follow  from  the  running  of 
cars  on  the  road  with  reasonable  care  isitamnvm 
abwfM  injuria.  The  private  inconvenience  in 
sucn  case  must  be  simered  for  the  public  ic- 
commodntion. 

But  the  case  at  bar  is  not  of  that  nature-  I> 
Is  a  case  of  the  use  by  the  Railroad  Company 
of  its  property  in  such  an  unreasonable  way  is 
to  disturb  and  annoy  the  plaintiff  in  the  oocnpa- 
tlon  of  its  church  to  an  extent  rendwing  it  on- 
comfortable  as  a  place  of  worship.  It  admiu, 
indeed,  of  grave  doubt  whether  Congress  could 
authorize  the  Company  to  occupy  and  nse  iny 
premises  within  the  city  limits,  in  a  w«  whicn 
would  subject  others  to  physical  dlscomiort  and  [ 
annoyance  In  tbe  quiet  nse  and  enjoyment  of 
their  property,  andatthesametlnieexcmptthe 
Company  from  the  liability  tosultfordania^ 
or  compensation,  to  whlcn  individuals  actm; 
without  socb  aathoritywould  betobjednDder 
like  circumstances.  Witboot  exprastns  any 
opinion  on  this  point.  It  is  sufficient  lo  owerre 
that  such  authority  would  not  JusUty  an  in*>- 
don  of  others'  property,  to  an  extent  which 
would  amount  u>  an  entire  deprivation    '  ''* 


pedien 
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httmd  umojance  to  otbera  in  tbeuseand  cd- 
jojoKnt  nf  thdr  property,  to  a  less  extent  tlian 
atlredepriTsiion,  if  different  pkces  from  those 
duupied  could  be  used  b;  tbe  Ckirpomtion  for 


■hidi,  witbont  nicb  anthorizatlon,  would  con- 
niiiite  mdancee,  are  those  whicb  aSect  pub- 
lic bisbwBjs  or  puUic  streanu,  or  matten  In 
Ttiidi  ibe  pnUic  have  an  intetest  uid  over 
■bicb  tb«  public  have  oontroL  Tbe  l^ldatln 
iulK<riiatl(»  uempta  only  from  liabQiW  to 
niu,  dvil  or  criminal,  at  the  Instance  of  the 
Sine;  it  doca  not  affect  any  claim  of  a  private 
roima  for  damages  for  ouj  special  inconven- 
IrDtt  and  discomfort  not  experienced  by  the 
]iubUc  It  laree. 

Tkns,  in  Sinjudttim  v.  Johntoni,  2  Harr.  (S. 
J  1. 151,  ii  wsB  held  bf  the  Supreme  Court  of 
>'cw  Jeney  that  an  Act  of  the  Leglalature  au- 
ilMldnr  an  iadividual  to  erect  a  cuun  across  a 
ia>igBl£  water  coDsiituted  no  defense  to  an 
Ktuw  for  damages  for  an  overflow  caused  by 
itt  dam.  "  It  may  be  lawful,"  said  the  court, 
"  fnr  Um  (tlM  grantee  of  the  power)  and  bis 
toigaees  to  execole  this  Act,  so  far  as  the  pub- 
lic latttcau,  the  rights  of  navigation,  fishing, 
iK.,  tie  concerned,  and  he  msy  plead,  and  suc- 
cnrfally  plead,  the  Act  to  any  indlcnnent  for  a 
ndnuce,  or  wainst  anv  complaint  for  an  in- 
(riiKment  tt  llie  public  right,  but  cannot 
l4cM  it  as  a  JnsUflcatiou  for  a  private  li^ury 
•UA  may  remit  from  tbe  execution  of  tlw 

la  Oittnulen  v.  Wittm,  S  Cow.,  160,  It  _ 
kU  by  tbe  Supreme  Court  of  New  York  that 
u  Act  antbcxizlng  one  to  boHd  a  dam,  on  hie 
««B  land,  upon  a  cre^  or  river  which  was  a 
nhfic  higbwKy,  merely  protected  him  from  in- 
wmtM  Its  a  Duisaiice.  If,  said  the  court, 
(koc  bad  been  no  expreM  provision,  In  the  Act 
tor  tba  payment  of  damages,  tbe  defendant 
■idd  still  have  been  Hsble  to  pay  them,  and 
(k*  effect  of  the  gnnt  was  merelv  to  authorize 
thn  defendant  to  erect  a  dam;  as  tie  might  have 
done,  if  the  stream  had  been  his  own,  without 
•  craaL  In  sodi  a  case  be  would  have  been  lo- 
•f<aA)le  fai  damages  for  all  tbe  injury  occa- 
■cned  by  K  to  others. 

1b  Oraw»r.B.B.  0>.,t3  N.T.,4til,  theCom- 
;vay  was  sD-d  for  ovetflowinr  plaintiirB  land 
^■eaaaodacnttbron^  the  hanks  of  a  stream 
vbiA  fa  road  crossed.  It  pleaded  authority 
iy  ha  ebaiter  to  cross  blRftways  tmd  streams, 
nd  ibM  tbe  cat  in  qoestion  was  necessaiy  to 
'W  ujiMUuctioa  snd  maintenance  of  the  road. 
B«(  it  was  bdd  that  tbe  company  was  liable  for 
diiwees  cstMnd.  "It  would  be  a  great  stretch," 
Mtd  ueeaart,  "iqion  the  language,  and  anun- 
isaatahlB  Innmlatlon  npmi  the  wisdom  and 
Jftkm  «t  tte  LeglslaOite,  to  bold  that  it  !m- 
;•  na  an  ■Btbarity  to  cross  tbe  streams  tn  such 
■  ^ma^  as  to  be  tbecanae  of  injury  to  others' 
sajr^nfagptvpaty."  And  so  tbe  court  adjudged 
tasi  tk*  Oompaaj  was  onder  the  same  obliga' 
^  «  M  ■  pHvaie  owner  of  the  land  and  stream, 
awl  ba  bridged  tl;  and  that  tbe  right  granted  to 
trUce  ifee  sOMm  gave  no  immunity  for  dam- 
•rrt  wbkb  tbe  excavation  of  Ita  banks  for  that 
f^imm  mi^  cause  to  othaa. 

la  CwMSMMMoM  T.  KitUer,  Id  the  Supreme 
Cwrt  a<  MmsiIiiisiiIIs.  lOT  Mbm.,  188.  a  — ' 
1«  IT.  *k  r.  8..B00K3T. 


ule  of  that  State  authorized  the  storsKe,  keep- 
ing, manufacture  and  refining  of  crude  petro- 
leum or  any  of  its  products  in  detached  and 
properly  ventilated  buildings,  speciallv  adapted 
to  that  purpose  1  and  it  was  held  that  it  did  not 
Justify  the  refining  of  petroleum  at  any  place, 
where  a  necessary  consequence  of  the  manufact- 
ure was  the  emission  of  vapors  whicb  constitute 
a  nuisance  at  common  law  by  their  unwhole- 
--imeand  offensive  nature. 

Numerous  other  declsioiu  from  the  courts  of 
the  several  States  might  lie  cited  In  support  of 
the  position  that  the  nant  of  powers  and  priv- 
ileges to  do  certain  tungs  does  not  carry  with 
it  any  Immunlw  for  private  injuries  which  may 
result  directlv  tmn  tbe  exerdse  of  those  pow. 
ers  and  privileges. 

If,  as  asserted  by  the  defendant,  the  noise, 
__Doke  and  odors,  which  are  the  cause  of  tbe 
discomfort  and  annoyance  to  the  plaintiff,  are 
no  more  than  must  necessarily  arise  from  the 
nature  of  the  business  carried  on  with  an  engine 
house  and  workshop  as  ordinarily  constructed, 
then  the  engine  bouse  and  work  uiop  should  be 
ao  remodeled  and  changed  In  their  structure  as 
to  prevent,  if  that  be  poMible,  the  nuisance  com' 
pMned  of;  and,  if  that  be  not  possible,  they 
should  be  removed  to  some  other  place  where, 
by  their  use,  the  plaintiff  would  not  be  thus  an- 
noyed and  disturbed  In  the  enjoyment  of  its 
property.     There  are  many  places  in  the  city, 

nciently  distant  from  the  church  to  avoid  all 

se  of  complaint,  and  yet  Buffldently  near  the 

station  of  the  Companv  to  answer  Its  purposes. 

There  are  many  bwrrl  and  neceesai?  occupa- 
tions wliich,  by  uie  odors  they  engender,  or  the 
noise  they  create,  are  nuisances  when  carried 
on  In  the  heart  of  a  dtv,  such  as  the  slaughter- 
ing of  cattle,  the  training  of  tallow,  the  burn- 
ing of  lime,  and  the  like.  Their  presence  near 
one's  dwelling  house  would  often  render  it  un- 
fit for  habitation.  It  la  a  wise  police  regulation, 
essential  to  the  health  and  comfort  of  Ihe  iuhab- 
ilants  of  a  city,  that  thev  should  be  carried  on 
outside  of  Its  limits.  Slaughter-houses,  llme- 
kilns  and  tallow  furnaces  are,  theiefoie,  gener- 
ally removed  from  tbe  occupied  Mrts  «  a  city, 
or  ilocated  beyond  its  limits.  No  pennisrion  . 
given  to  conductsut^  an  occupation  within  tbe 
Bmlts  of  a  city  would  exempt  the  parties  from 
liability  for  damages  occasioned  toothers,  how- 
ever carefully  they  might  conduct  their  busi- 
ness.   .TEiAv.Hm^,  iDML.Sia. 

The  fact  that  the  smokestecks  of  the  engine- 
bouse  were  as  bi^  as  the  dty  regulations  for 
ddmneys  required,  is  no  answer  to  the  action. 
If  the  slacks  were  too  low  to  keep  the  smoke 
out  of  the  plalDtifri  cbtuch.  In  requiring  that 
chimneys  should  have  a  certain  bd^t,  the  ne-  ■ 
ulaHons  did  not  prohfUl  thdr  being  made  hi^- 
er,  nor  could  th^  release  from  liability  if  not 
made  hi^  enons^.  It  is  an  actionable  nni- 
sance  tob^ld  on?B chlmneva 80  low  as  to  cause 
the  smoke  to  enter  his  ndgnbor's  house.  Itanv 
adjudication  Is  wanted  for  a  rule  so  obvious,  it 
will  be  found  In  the  casefa  of  Sampion  v,  8m4lh, 
8  Sim.,  ars  and  Whitjitg  -.  Barthclomat,  SR 
Conn.,  91S. 

The  instmctlDn  of  the  conrt  as  to  tbe  estimate 
of  damages  wm  correct.  Here  depreciation  of 
the  propertywas  uM  the  only  dement  tor  coit- 
aideration.  That  might  indeed,  be  entirdy  dis- 
regarded. The  plaintiff  was  entitled  to  recover 
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becanse  of  tbo  incomenieDce  and  discomfort 
CHued  to  the  coDgregadon  sssembled,  thus  nee- 
eamily  tending  to  deatro;  the  use  of  the  build- 
log  for  the  pUTpOMS  for  vhicb  It  wu  erected 
and  dedicated.  The  propeitj  might  not  be  de- 
predated in  Ita  aalable  or  market  vahie,  if  the 
bnOding  had  been  eotlrelf  closed  for  thoae  pur- 
poses 1^  the  nolle,  smoke  and  odors  of  the  de- 
fendant's sbcma.  It  might  then,  perhaps,  haTe 
brought  Id  lie  market  as  great  a  price  to  be 
nsed  for  aome  other  purpose.  But,  as  the  court 
below  Terr  property  aald  to  the  jury,  the  con- 
gregation had  the  tame  right  to  the  comfortable 
enjoyment  of  its  house  for  church  purposes  that 
a  pnvale  gentleman  baa  to  the  comfortable 
enWment  of  his  own  boote,  and  it  is  the  dis- 
comfort and  annoyance  in  its  use  for  those  pur- 
poses which  la  the  inrlinary  cooperation  in  al- 
lowing damagee.  As  with  a  blow  on  the  face, 
there  vuij  be  no  arithmetical  rule  for  the  esti- 
mat«  of  damagee.  There  la,  howerer,  on  injury, 
the  extent  of  which  the  jniy  may  measure. 

JuigmtTii  o^rmed. 

ntie  oop  J.    Teat : 

James  H.  HoKenner,  Clerk,  Sup.  Court,  D.  B. 

Oted-n  HumlM,  IM;  ft  N.  W.  Bep„(Sl;13e 


tTNTTED  STATES,  Py., 

TH0UA8  AMBROSE. 
(BsaB.  a,  Beporter's  ed.,  8n-ML) 

OmttrwUon  ef  itatute—^vition  ^eptnion. 

1.  Cm  words  **  declaration  "  and  "aarUllGata,*'  In 
Hctkn  esn  of  tbe  Bevlsed  Statutes,  an>  not  used  u 
term*  of  art  or  In  mj  tecbnloal  aenm.  but  In  the  < 
dInuT  and  popular  sense  to  signif  r  anj;  -^•~~- 
of  material  matten  of  foot  awom  to  aud  i 

brlJie  paMf  oharBed;  the  wrl~ 

ae  oatb  of  Uie  par^  that  It  fa 

Hie  deoIantloD  or  oertmcala  of  the  atatuta. 

a.  Onaoortiaaate'if  dlrWon  otralnlon,  we  oan- 
not  coHlder  a  quaatkm  wblcb  la  not  certlned  to  ua 
bj  the  Judgea  u  tbe  Circuit  Court 

[No.  240.] 
ArsVitdAsr.lO,  11, 1S83.  DttidedApr.  a,  ISSS. 

ON  a  certiflcate  of  division  In  opinion  between 
the  Judges  of  Qie  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

The  history  and  facte  of  the  cose  fully  ap- 
pear in  the  opinion  of  the  court. 
Jft-.S.  F.  PUllipn.  SoUcitor-Qm.  .for  plaint- 

Aa  the  word  "  declaration  "  Is 

art  In  section  0883,  Its  meanins  Is  to  be  taken 
from  the  ordinary  olctionBrics  oT  our  Unguage, 
and  of  these  WorcMter  defines  It  as  an  explicit 


Our  contention  Is  that  the  emolunientretonia, 
and  the  accounts  are  what  they  purport  to  be. 
That  tbey  are  neither  declaratlona  nor  cotifl- 
cates,  but  emolument  returns  and  occounu. 

1.  Our  first  proposition  is  that  the  law  of  the 
United  Slates  did  nalTestintheI>istrict  Judge, 
as  such,  before  whom  these  inMrumenls  were 
.  the  authority  to  administer  an  oath,  sod 
therefore  that  these  were  unsworn  papers,  and 
could  not  constitute  In  law  adedaratiooorNf 
tificale,  such  as  the  statute  coDlempIatei. 

3.  Our  next  proposition  is,  IhM  the  indro- 
ments  In  question,  In  their  essential  chan 
are  neither  declarations  oor  certificates. 

The  principle  goveming  questions  of  con- 
struction of  this  o&aracter,  is  the  ordinary  sod 
familiar  propodUoo  that  penal  lows  are  to  be 
construea  strictiy,  to  nlitch  this  court  gaie  lb 
unqualified  assent  In  U.  S.  t.  "Wmvrat.  S 
WbcU^  8S,  and  U.  8.  t.  Beae.  M  U.  8.,  m 
(XXin.,  56(0. 

Xr.  JutUu  KUler  deHvered  the  opinion  d 
the  court; 

This  case  comes  before  us  on  a  coltflcate  d 
division  of  opinion  between  the  JodjeeRholdhie 
the  Circuit  Oinrt  for  the  Southern  iMOrict  a 
Ohio. 

The  defendant,  who  was  clerk  of  the  drcnh 
and  district  courts  for  that  district,  was  Indicted 
for  perjury  In  swearing  before  tht  District 
Judge  to  his  emoluntent  returns,  andanaoconnt 
for  serricesrenderedfortheUnitedStales.  The 
indictment  consiEls  of  four  counts,  framed  un- 
der section  G803  of  the  Rerieed  8tatutes,nsmely; 

"Every  person  who,  having  tokm  an  oaib 
before  a  competent  tribunal,  officer  or  penon, 
in  any  case  la  which  a  law  of  the  United  Suica 
authorizes  an  oath  to  be  administered  that  he 
will  testify,  declare,  depose,  or  certifytnilT,  c» 
that  any  written  testiinony,  declaration,  aepa- 
sitlon,  or  certiflcate  by  him  subscribed  b  trot. 
willfully  and  ctmtrary  to  such  oath  stales  (M"  sub- 
scribes any  materia)  matter  wbkh  be  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shsQ 
lunished  by  a  fine  of  not  more  than  |S,000, 


_dopeni. 

In  this,  aa  one  definition  thereof ,  Bouvier  and 
Abbott  substantially  agree:  TomlmandBurrill 
ocniflne  thdr  enlonatlon  (^  it  to  that  of  the  com- 
mon law  pleading  so  called. 

Isobnut  that  the  word  "certiflcate"also  Is  used 
only  in  itt  original  sense,  as  a  statement  which 
maxee  certain  some  matter  of  public  impor- 
tance or  public  business,  and  at  all  events  cov- 
ers a  paper  given  officially  by  the  clerk  of  a 
court  as  to  matters  regularly  transpiring  in  his 
office. 

JfMtr*.  E.  M.  Johnooa  and  QtorttHoadtn, 
toT  defendant: 
74fi 


true,  is  guilty  of  perjun,  ant 
be  punished  by  a  fine  of  not  more  than  t  . 
and  In  imprisonment  at  bard  Umt  dM  n 
than  five  yean;  and  dull,  moreover,  tbeieafter 
be  incapable  of  giving  testimony  In  any  court 
of  the  United  Stateauntilsucbtfmoasthejadf- 
ment  against  him  Is  reversed." 

In  the  first  three  counts  of  the  IndlrtnMnt. 
after  setting  out  the  emolument  returns,  and 
their  verification  by  oolh  <rf  (he  defendant,  tin 
falsity  of  the  accounts  and  the  eamnit  pcjniT 
of  the  defendant  in  swearing  to  than,  eacA 


oaths  and  affirmations  aforesaid,  pv^ent  that 
be,  the  said  Thomas  Ambrose,  having  taken  the 
said  oath,  before  the  s^  office  who  was  coao- 
petent  to  administer  the  same,  that  «ld  wtH- 
ten  declaration  by  him  so  nbocribed  as  afoire- 
said  was  true,  willfully  and  Gtmtnry  to  said  OMtt 
did  then  and  there  imlawfuUy  sobacribe  smU 
matters  heretofore  set  forth,  wbidi  wen  mate- 
rial and  which  he  did  not  believe  b>  be  trae. 
contrary  to  the  form  of  the  statute  in  sochcase 
made  wd  provided,  and  against  the  peace  mai 
diniity  of  the  United  Sutes  of  Amc^ca." 

A  demurrer  wasflled  to  the  wbrtelndJiluteait. 
on  the  grotmd  relied  on  here,  also,  that  the  p*pa 
to  the  truth  of  wbidi  defenidant  awears,  as  it  ia 
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Ml (oMfa  Id  the  indlctmeDt,  Is  neither atf^faro- 
U".  u  it  i*  churj^  to  be  ia  llie  flret  tbree 
nuioln,  DOT  a  ttrt-fieaU,  as  diargcd  ia  the  last, 
liitaiD  tlic  meuiing  of  those  words  in  section 
IM  Aod  Id  T^ud  to  this  question,  as  It  ap- 
p<ia  lo  e*cb  count,  the  J  uclges  of  LUc  court  have 
aai  us  the  following  certillcat£: 

"Circuit  Court  of  Uw  Dnlted  Slates,  Southero 
District  of  Ohio. 
TV  Cnlted  SutM  1 

■.  \\i1%.     Indictment. 

Tbram  Ambrose.  ) 

TUi  cause  coming  on  to  be  heard  before  the 
BooKBlte  Noah  IL  Swarue  and  Honorable 
hto  Baxter.  Judges  of  said  court,  sitting  there- 
la  npm  ibe  demurrer  ol  defendant  (o  the  in- 
dkutat,  certain  questions  thereupon  occurred 
■«  aid  bearing  ia  be  decided  by  tbe  court,  to 
•it 

Fb«.  Wbetber  tbe  iustrmnent  set  forth  In 
■Jk  tnt  count  of  Indictment,  and  alleged  there- 
ts  to  hsTe  been  subscribed  and  swom  to  t)y  the 
dd^dant,  was  a  written  declaration  witbui  tbe 

Beoing  of  section  0893  of  the  Berlsed  Star 

El  tks  United  States. 

Second.  WlwthertlM  instrument  Mt  forth  Id 
tac  Kcomi  count  oit  the  indictment,  and  alleged 
tjnctii  lo  h«Te  been  subscribed  and  sworn  to 
It  ihc  defendant,  was  a  written  declaration 
■ttliiD  the  meaning  of  section  S893  ol  tb*  Re- 
'.•ol  atstntes  of  tSe  United  States. 

TUnL  Whether  tbe  IsitrumeDt  set  forth  in 
-.^  Kdcd  count  of  indictment,  and  alleged  tlwre- 
'.E  u  h*ra  been  subscribed  and  sworn  to  b;  the 
ufcndsBt,  was  a  writtcnVlociBrBtioB  within  the 
Lonlu  of  KCtion  SS9S  of  tbe  Revised  Statutes 
k'  -M  tailed  Stales. 

Fovrth  Wlietber  the  Instrument  set  foitb  In 
:m  fo«Tth  count  of  the  Indictment,  and  alleged 
'iimn  10  have  been  subscribed  and  swom  to 
'tf^  the  debndant,  wot  a  written  certificate  with- 
a  tks^Mning^  section  5893  of  the  Revised 
stsnriea  otf  tbe  Cnlted  Stales. 

Cpeo  wUdi  said  questions  tbe  Judges  afore- 
■id  vers  dlrlded  in  opinion. 

Ii  ti  ifaenopon  ordOTed  that  tbe  said  points 
<i  dta^Teemeat,  staled  as  above,  under  tbe  di- 
rKA»  tt  said  judM,  be  certified  under  tbe 
i^at  tbe  oonit  to  Uie  Supreme  Court  of  tbe 
CtiHd  State*  at  Ibeir  next  session." 

We  do  Bet  think  the  words  derlaration  and 
— f^nli.  H  used  tn  tbe  section  of  the  Revised 
^MtMce  oa  irtdcb  lUs  indictment  is  founded, 
s  of  art,  or  in  any  technical 


for  tbe  word  is  used  in  tbe  cases  cited  in  regard 
to  so  many  aod  such  diverse  transactions,  that 
it  can,  in  view  of  them  sU,  have  noother mean- 
ing than  what  is  attached  to  it  in  ordinary  use. 
And  in  all  tliese  instances  it  is  equivalent  to  a 
statement  of  facts  material  to  the  matter  in  band, 
Tlje  paper  or  statement  of  tbe  emolument  ao- 
>unt,  tbe  falsity  of  which  is  the  foundstionof 
tbe  diarge,  ia  set  out,  and  It  in  the  chaiging 
clause  oT  tbe  indictment  it  Is  described  by  a 
word  equally  applicable  to  otlier  instruments, 
—  harm  can  cotne  to  defendant.slncebeispre- 
el  V  Informed  as  to  the  identical  writing  which 
illeged  to  be  false,  and  which  be  swore  to  be 
e.  Nor  can  he  be  misled  in  any  way,  because 
what  he  says  tn  that  writing  is,  In  the  correct 
use  of  language,  bis  sworn  declaration  on  that 

But  tbe  perjurv  in  oil  inch  cases  consists  in 
the  oath  by  which  tbe  party  indicted  swears  to 
the  truth  of  some  matter,  and  this  oath  may  be 
said  to  be  the  false  statement  of  the  statute.  Or. 
in  another  sense,  it  may  be  said  that  tbe  written 
statement  and  tbe  oath  of  the  par^  that  it  is 
true,  all  constitute  tbe  deelaratiin  or  ewt^eaU 
at  tbe  statute,  for  tbe  falsity  of  which  he  is 
chargeable  with  perjury  and  liable  to  punish- 
ment. The  previously  prepared  writing,  bis 
oath  to  Its  truth,  or  the  whole  telien  together, 
ia,  in  our  opinion,  a  declaration  of  tbe  party 
within  tbe  meaning  of  tbe  statute,  and  may  M 
ao  well  described  In  the  Indictment 

We  ere  quite  satisfied  that,  as  set  forth  In 
this  indictment,  these  are  material  matters  un- 
der the  statute,  and  if  defendant  did  not  believe 
them  to  be  true  when  be  swore  to  and  sub- 
scribed the  statement  that  they  were  true,  tbal 
he  is  guilty  of  perjury,  as  declared  in  section 
5802,  and  we  thinli  the  word  "declaration"  cor 
rectly  defines  such  statement  Tbe  same  rule 
of  coustruction  1(  ^ipUcable  to  tbe  word  "  cer- 
tificate "  used  in  tbe  statute. 

It  is  attempted  In  argument  to  raise  tbe  ques- 
tion whether  the  Judge  of  Utedistrlct  court  liad 
authori^  to  rjlminister  tbe  oatb  in  which  the 
perjury  was  committed. 

But  it  is  clear  that  no  such  question  is  certi- 
fied to  as  by  the  Judges  of  tbe  Circuit  Court 
and  we  cannot  consider  it  U.  8.  r.  Brigg*,  9 
How.,2D8ii)«nnt:*lot(nv.  at«tnirr,18How.,068 
[690.  a.  XY.,  490]. 

W«  anticer  all  the  gtuttiont  tubmitted  tovtin 
Vuaffirmntive,  and  il  wiU  h»  m  ctrtifiail  to  tK* 
Cireuil  OauTt 

Iroeeopf.    Tert:  _ 

Jama*  H.  HoKenner.  dark,  Snii.  Oooit,  IT.  R, 


lull  111,  ae  word  "declaration,"  as  a  word  of 
■1  k  ite  law.  Is  MoenDT  used  lo  dgni^  '" 
MNby  whkbaphloUfflDasuitatlawseta.  . 
u  aae  of  aedoa.  m  the  word  "complaint"  Is 
a  the  aae  stMe  the  leduiiol  Duoe  of  (  "-"' 

TW  (mi  Oat  Id  SMDj  Ads  (rf  OtmgrMsdted 
1"  eMBMd  tbit  body  baa  used  the  won  to  slg- 
■fy  a  aM^MOt  ia  wittfaic.  wbetber  (worn  to 
m  Ml,  ai  Ika  fboDilatlaa  m  manv  cases  of  ofB- 
M  aedoa^  ov  as  prdiminary  lo  tne  assertioD  of 
RfM  far  (■>  P>t7  *^  malcea  tbe  dedantloD, 
B  te  bas  ptoviar  that  tba  use  of  the  word  in 


^m.    Tha  iBteence  H  stnnr  It 


WILLIAM  H.  ELLIS,  Master,  uin  ROBERT 
A.  STEWART  urn  JOHH  STEWART, 
Ownen  of  the  ship  TouUDO,  4fip<L, 


<See  &  a,  "Dm  Xbnwdo,"  Beportart  e&,  MHOJ 


v«]«te,  Is  so  injoied  tgr  flie  ttwt  ttie  cost  o(  hec  le 
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APPEAL  from  the  CIrctilt  Court  of  the  United 
States  for  the  District  of  LouiHiaDa. 

The  history  and  facts  of  the  case  app^v  In 
the  opinioD  of  the  court 

Mam.  Thomma  J.  Swnmea  and  Richard 
De  Oray,  for  appellaott: 

"The  ship-owner  has  a  right  to  hold  a  cargo 
ODce  shipped  on  board  his  vessel,  and  to  carry 
It  to  its  destination,  although  circuni stances  may 
occur  which  will  cause  great  delay,  and  perhaps 
great  dimiautloa  of  value." 

Pars.  Adm.  &  Ship.,  Vol.  I,  pp.  ISS-S;  see, 
also,  Clark  v.  /n».  Cb.,  a  Pick.,  104;  BarOtU  v. 
CanOey,  6  Duer,  190:  OtmpMI  v.  QmTtor,  TO 
N.  T.,  424. 

"  It  Is  now  well  settled  that  ss  soon  as  he  has 
the  goods  on  board,  and  perhaps  as  soon  as  he 
has  taken  charge  of  tiiem,  he  has  a  right  to  re- 
tain them  and  carry  them  on." 

]  Pare.  Adm.  &Si^v.,p.VT^,I^ytfr.Caniif 
WI,  55  Cal. ,  4a*;  Buttfey  T.  Cfatt^  Cfe. ,  24  How. , 
8B3  (85  U.  S.,  XVL,  8011;  TlieBirdofParadUe, 
5Wall.,5S5(73U.  8.,  XVin.,  664);  Pearmm 
y.  Ontchen,  17  C.  B.  (N.  S.),  870;  BubbcU  v. 
/W.G1..74N.  Y.  251. 

It  is  well  settled  that  an  actual  loss  of  freight 
arises  only  when  the  oircumstances  are  snch  as 
to  render  the  ultimate  earning  of  freight  abso- 
lutely impossible  or  practic^y  hopeless;  as 
when  the  cargo  itself  is  lost,  or  there  are  no 
means  of  forwarding  it,  In  case  of  the  loss  of  the 
vessel,  or  similar  decisiveciicumstauces. 

BiibbeU  y.  Int.  CS>.,74N.  Y.,SS2;3hipton 
Thoratoa,  9  Ad.  &  Bl.,  834;  Kidttm  v.  In». O. 
L.  R..2C.  P.,357;fl«ffi7v.  Int.  &  B}^.  Go.,1 
How.,  595;BfaE:i:«v.  AKfoc<iniieA[',4Hurl.&N., 
465;  Jorian,  v.  Ina.  Oo.,  1  Story,  842;  MiOam  t. 
In*.  Co.,  23  Pick.,  400;  SoUm  v.  In».  Co.,  14 
Johns.,  188-  Olarky.  In*.  Co..  E  Pick..  104;  2 
Para.  Uar.  L.,88S;  Lard  v.  Int.  Co.,  10  Qray, 
116. 

JfMtrt.  P.  PhUllpa.  W.  H.  PhllUps  and 
J.  MeConnell,  for  appellees: 

Freight  commeucte  from  the  breaking  of 
gTOUOiI.  The  afaip  begini  to  earn  when  she  be- 
gins to  move,  ana  we  cannot  Introduce  new 
prindplcB. 


.  Jaiatm,  8  Gray,  94, 

"  U  the  ship  does  not  begin  bei  voyage  at  all, 
does  not  break  ground,  no  freight  can  be  pay- 
able." 

IPaia,  Adm.  &8bip.,2a0i  Abbott,  13th  Load, 
ed.,  1881,  p.  891;  A(fy«Hv.  0un,8  Harr.  ftJ., 
22Ci  Smith,  Here.  L.,  80S:  B^Ay  r.Domim,8 
Ony,  94. 


owners  of  that  veaael,  to  recover  freigbttiiCHi 
The  district  court  and,  on  appeal,  ttie  circnil 
court,  dismissed  the  libel.  The  libelants  Ixie 
appealed  to  this  court.  The  matoial  facia  found 
m  the  dicuit  court  are  these:  on  the  34tb  of 
Febniaiy,  1878,  the  ship,  while  mooied  at  the 
wharf  In  New  Orleans,  and  bound  onaveytga 
to  Liverpool,  England,  and  before  ibe  hid 
broken  ground  for  said  TOvage,  was  discoreroi 
to  be  on  Are  in  her  hold.  Her  master  had  nien 
bills  of  lading  for  the  transportation  from  New 
Orlevis  to  Liverpool,  with  the  ezceptioDsuciul 
in  Jills  of  lading,  of  0,190  bales  of  cottoo.  ol 
^jich  5,008  had  Men  put  on  board,  one  hnwhtd 
sixty-four  were  on  the  levee,  and  twmij-thiEC 
bad  not  reached  the  levee.  Water  was  pumped 
into  the  ship  to  extinguish  the  fire  and,  on  the 
26th,  near  six  o'clock,  P.  JL,  bdng  filkd  with 
.  she  sank  to  the  bottom  of  the  river  along- 
side of  the  wharf,  apart  of  her  bulwarks  remiia- 
Ing  above  water.  While  so  resting  upon  lh«bot- 

of  the  river,  the  sblp,  cargo  ."^nd  fieidii 

,  on  the  2Tth,  libeled  in  the  district  court, 
Uvage.by  the  New  Harbor  Proiectioii  Com- 
pany, and  about  two  o'clock  P.  H.  of  that  diy 
the  marshal,  by  virtue  of  awnnantof  sci2U)ei» 
sued  by  said  court  on  said  libel,  lookpoeession 
of  the  ship  and  cai^.  On  the  28tb,  about  noon. 
the  ship  was  pumped  out  and  raised  alongsdt 
of  the  wharf,  and  the  dischaice  of  the  cargo  m 
board  waa  commenced,  all  of  it  being  daiiu^ 
by  water,  and  some  of  it  by  Ore,  three  hondnd 
Ihirty-siibaleshnvinKbeenremorad  bythenl- 
vors  in  an  undamaged  condition  before  the  ship 
sank  but  after  the  nre  was  discovered;  bat  sal- 
vage was  claimed  and  allowed  on  the  entire  cu- 
go.  On  the  same  dav,  the  proctor  for  the  sal- 
vors tiled  in  the  district  court  a  motion  in  writ- 
ing, suggesting  that  the  whole  cargo  then  beinf 
discbar^  from  the  ship  was  gnatly  damped 
by  water  and  some  of  it  by  fire  and  water,  and 
would  in  all  probability  liave  ultfanat^  to  be 
sold,  being  in  an  unfit  condition  to  be  Mottoitf 
destination,  and  an  order  of  the  cotirt  was  then- 
npon  made  directing  a  sale  ot  the  cargo,  \>J  the 
marshal,  upon  the  levee  aa  It  came  oat  m  tbe 
ship,  on  twodaya'at'"  "' 
■  '  ■     ■  ■■      ikte  : 


uhte  from  day  to  day.    On  the 
am)lication  was  made  to  the  court 

-„ of^the  ahip.  In  which  he  repn- 

sented  that  he  WS3  detirous  and  entitled  to  bend 
the  ship  and  cargo,  and  asked  for  a  rule  i^oa 
the  libelant  to  snow  cause  on  the  next  w. 
March  1,  why  the  order  to  sell  the  carroAosU 
not  be  rescinded,  and  the  master  be  uowed  la 
bond  the  cargo.  On  March  1  the  rulecameoB 
for  hearing.  The  proctor  for  the  nlvoia,  and 
counsel  representing  the  Insurers  ot  the  cargo, 
appeared  and  resisted  the  readndiag  of  the  <ff- 
der  of  sale,  and  counsd  appeand  lor  the  mss- 
ter,  who  filed  a  formal  cUm  to  the  ibip  and 
cargo.  On  the  trial  of  the  rule,  wttneaaeswera 
examined  orally  before  the  Judge,  among  them 
various  representatives  of  the  underwritot  on 
the  cargo,  who  were  called  as  Tiritnrmra  t^  the 
proctor  for  the  salvora,  and  who  testified  inatif 
their  intereetwerelo  beconsulted  ttteyprefaied 
that  the  cotton  should  be  sold  by  tbe  maidnl  ■« 
It  came  out  of  the  ship,  and  that  the  matww 
should  not  be  permitted  to  bond  (be  cotton,  Tbe 
counsel  for  the  insurers  of  the  cargo  then  asked 
leave  to  be  heard  on  their  behalf.  To  Hat  tl>o 
counsel  for  the  master  and  claimant  objected, 
198  C.  S. 
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ud  Insbted  (hat  ctnmsel  for  the  nnderwrltera 
on  tlM  cargo  could  not  ba  heard  until  after  the 
jnol  of  uudonment  to  them  b;  the  owners  of 
lb*  cugD  and  acceptance  of  the  abaadoDmenL 
Tbcmmin.  Hr.  Palfny,  Prerident  of  theFac- 
nm'  and  Traders'  loaurance  Company  of  New 
Orleaiia,  whlidi  was  one  of  the  compauie*  repra- 
MtUad  bf  laid  ootnuel,  and  one  of  the  witoesses 
•ho  had  beta  called  to  the  stand  u  abore  stat^i, 
wM  recalled  bj  Bald  coiuuel  and  tesUfled  that  10 
tir  aa  hla  companj  waa  concerned  the  loea  on 
(he  arm  had  b«en  paid  or  mdered  to  be  paid, 
tnd  Mid  oompany  had  become  the  owner  of  the 
ntttoB  iBsnrea  bj  ft,  and  abandonment  thereof 
Ittd  been  made  and  accepted  l>j  hla  companv. 
After  this  nld  counsel  was  allowed  to  and  did 
■Mke  an  oral  argument  in  behalf  of  the  under- 
Tiiten,  tat  oppoflitioD  to  the  motion  to  resdnd 
ibe  oria  to  nil  which  had  been  obtained  by  the 
nlTon,  bat  DO  pleadings  were  filed  in  behalf  of 
ite  ondcrwritera.  Upon  the  trial  of  the  rule  eri- 
dcoce  waa  alao  taken,  by  order  of  the  court,  in 
Klaiiaa  to  the  condition  of  the  cargo,  and  whetb- 
rr  tbe  tame  waa  or  ma  not  &  total  loaa.  On 
'  MurhS,  and  before  tbe  district  court  had  made 
lOT  dedskiQ  or  order  on  the  rule  to  rescind  the 
oroo' for  the  sale  of  the  cotton,  a  proctor  rept«- 
MDiing  nnderwhlera  at  Lloyds,  by  leave  ol  the 
nan,  filed  an  Inierrention  for  the  interest  of 
As  Inanrenof  the  freight  on  the  cargo,  in  wtilch 
k  waantayed  that  the  order  for  the  solo  of  " 
ca^gD  be  rwdnded.  This  intervention  was  __^ 
naud  bj  affidavits  filed  by  tbe  intervenen  and 
tf  a  brief  (rf  the  proctor,  iiiterwardf.  on  March 
t.  after  conaideMion  of  the  rule  taken  by  the 
maMer  of  Ibe  ship  to  reacind  the  order  of  tale, 
«d  of  the  evtdemce  and  arguments  thereon,  and 
at  the  last  naioed  Intervention,  and  of  the  affl- 
davin  and  brief  submitted  therewith,  the  cotut 
«dered  that  the  master  be  allowed  to  bond  the 
Mp  nd  eodi  ot  the  cotton  then  stored  In  the 
imt  steam  cotton-preaa  as  was  in  good  order, 
awnnnHng  to  five  hundred  twenty-three  bales, 
Kd  that  the  ranainder  of  the  cargo  on  board 
ihr  ihip  or  opon  the  lercc,  wMdi  was  more  or 
^  damaged,  be  sold  by  the  marshal  after  three 
iKjt  no&x,  and  all  questions  ot  fright  were 
RsBvcd  by  the  court,  and  the  court  appointed 
a  crtntty  omMa  to  advise  and  assist  in  making 
■leaf  the  ootioD.  On  the  19tb  of  March,  the 
nriten  filed  their  claim,  claiming  all  of 
_  jo,  and  procured  an  order  from  the  Judge 
«(  tbe  Dinrict  Coort  to  be  entered  on  tbar 
eUm.  aoiqiendlngtherightgiven  to  die  master, 
•■  Ibe  Nh  of  March,  to  bond  such  of  the  cotton 
w  was  noted  In  tbe  levee  cotton-press,  to  wit: 
stem  fln  bondred  bales,  until  tbe  further  oi^ 
00  (rf  tbe  oonrt.  On  March  20,  the  master 
MX  having  bonded  the  cotton,  a  rule  was  taken 
Md  4aly  served  on  him  to  show  cause  why  the 
«(4er  of  Mardi  4,  so  far  as  it  allowed  him  to 
cufi  ■  portloo  of  the  cotton,  should  not  be  re- 
•  ^aded  and  the  movera  of  tbe  rule,  the  insurers 
•<  the  cam,  be  allowed  to  bond  the  same.  The 
nla  WM  Maid  on  Mardi  ST,  the  movers  of  the 
nle  and  Ibe  master  being  repreaented  by  their 
■V^lUh  ominael,  and  was  by  the  court  made 
sbwihiie.  witfaoat  opposltioD.  and  tbe  order  al- 
Inwg  tbe  master  to  bond  said  pc»tion  ot  the 
tarpt  waafeKinded,  nndthemovenof  the  rule 
>w*  allowed  to  bond  the  same. 

Ob  the  )Mb  of  March,  the  preaent  Ubel  was 
■id.    Tba  unsold  cargo  and  tbe  proceeds  of 


that  which  had  been  sold  were  then  In  the  cna- 
tody  of  the  marshal,  in  tbe  snit  for  salvia,  ,-.-■, 
Tbe  libel  recites  the  proceedings  above  men-  l-^*"! 
Uoned,  and  alle^  that  the  cotton  might  have 
been  picked,  dried  and  rebaled,  and  sent  to  its 
destination  and  tcdght  have  been  earned  there- 
on, but  that  the  application  of  the  master  to 
bond  the  caixo  was  refused,  owing  to  the  oppo- 
sition of  the  fibelant  for  salvage,  and  especuQly 
to  the  opposition  of  tbe  underwriters  on  the  car- 
go; and  that,  under  the  contract  of  carriage.  It 
was  the  ririit  as  well  as  the  duly  and  tbe  dedre 
of  the  libeunts  to  pick,  dry  and  rebale  so  much 
of  the  cotton  as  mi^t  require  it,  and  which 
could  sadly  have  been  docte,  and  to  carry  it  to 
Its  deatinaUon  and  earn  tbe  freight  money  for 
carrying  it,  whii^  they  had  been  unable  to  do 
because  thcry  had  been  denied  the  right  to  bond 


drely  from  the  master,  in  consequence  of  which 
the  entire  frcj^t  money  agreed  on  became  due, 
as  well  as  money  paid  m  ue  libelants  for  com- 
pressing and  stowing  the  cargo  in  the  vessel, 
and  other  expeitses  incident  thereto,  and  for 
railTQad  charges,  for  all  of  which  the  libel  claims 
a  I  ien  on  the  cargo  and  on  the  proceeds  of  sale. 
The  circuit  court  found  tbe  followingfiirther 
lacis  :  the  libelants  paid  for  compressing  tbe 
cargo  before  it  was  put  on  board  and  for  stow- 
ing it  on  board,  and  other  expenses  Incident 
thereto,  |14,278.26.  Tbe  gross  freight  on  the 
tredatitsr'  — -  "  -•- 


cargo,  had  itbeendellvere 


ts  destination  in 


would  have  been  i  ..  .  

five  hundred  twentv^bree  bales  were  in  an  u_ 
damaged  and  eoana  condition,  being  tbe  twen- 

2 -three,  the  one  hundred  sixty-four  and  the 
ree  hundred  thirty-six  before  mentioned.  In 
consequence  oftheflre,  and  BBS  result  thereof, 
the  ship  was  so  badly  damaged  that  tbe  cost  of 
her  repAlrs  would  exceed  her  value  when  re- 
paiiea,  and  she  was  unseawortby  and  incapable 
of  carrying  freight.  The  five  hundred  twen- 
ty-three bales  were  bonded  t?  the  underwriters 
and  were  appraised  at  (he  sum  of  (19,100. 
Tbe  gross  proceeds  of  tbe  aale  of  tbe  damaged 
cotton  amounted  to  $110,000,  Tbe  purchaser 
at  the  marshal's  aale  shipped  to  Northern 
States,  In  the  condition  In  which  it  came  from 
the  ship,  1,180  balesof  tbe  damaged  cottoniand 
a,89S  bales  more  were  picked  dried,  rebaled 
and  shipped,  part  to  Liverpool  and  the  rest  to 
Philaduphia.  All  the  damaged  cotton  taken 
from  tbe  ship  waa  unmerchantable  cotton, 
evenafter  it  had  been  picked,  drledandrebaled:  tttAti 
that  is,  ft  couU  not  be  used  for  making  cotton  '•'"'' 
cloth,  but  could  only  be  used  tta  makmg  felt 
hats,  paper,  wadding  and  such  like  articles, 
having  lost,  by  the  submerdon  and  drying,  a 
large  part  of  its  natoral  oil,  its  fiber  being  in> 


tbe  principle  applied  where  a  voyage  partly  per- 
formed is  interrupted  by  a  disaster  to  the  shin, 

ely,  that  the  ship-ovrner  has  a  lien  on  the 

p  for  the  earning  of  the  freight,  audio  baa 
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arightlocury  the  cargo  forward  bj  his  vessel 
or  some  other  conveyance,  and  deliver  it  and  re- 
celva  his  full  freight.  As  In  the  case  of  a  disas- 
ter to  the  ship  in  the  course  of  a  voyage  the 
whole  Irelglit  is  payable  if,  by  the  fault  of  the 
owner  of  the  cargo,  the  master  la  prevented 
from  forwarding  the  cargo  from  an  Intermedi- 
ate port  to  its  destinBtion,  it  is  contended  Id  the 
present  cam  that  the  libelants  liuve  a  right  to 
recover  the  whole  agreed  freight,  because  they 
had  a  riglit  to  send  the  cargo  to  liverpool  and 
earn  full  frdgbt,  and  vrere  prevented  from  do- 
ing BO  by  the  action  of  the  underwriters,  who 
h^ame,  by  abandonment,  the  owners  of  the 
car^  Ills  also  cootended  that  the  ownershad 
a  right  to  repair  the  ship,  even  though  tbe  cost 
of  repairing  would  exceed  her  value  when  re- 

The  law  in  regard  to  tbe  respective  rights  and 
liabilities  of  eliipper  and  ship-owner,  wnere  car- 
go has  been  carried  for  a  part  of  a  voy^.  la  no- 
where better  expressed  than  by  Lord  Eilenbor- 
ough,  In  ffvTtier  v.  Priiuep,  10  East,  SIS,  S04: 
"  The  sliip-owners  underLuce  that  they  will 
carry  the  goods  to  the  place  of  destination,  — 


undertakes  tbat  if  tiie  pioda  be  delivered 
place  of  their  destination  he  will  pay  the  stipu- 
latedfreight;  but  it  was  only  tnUiat  event,  «i«..- 
of  their  delivery  at  iheplaceof  destination,  that 
be,  the  treigblcr,  engages  to  pay  anything.  If 
the  ship  be  disabled  from  completing  her  voy^ 
age,  the  ship-owner  luny  still  entitle  nimself  Ic 
the  whole  freight,  by  fjirwarding  the  goods  by 
some  other  means  to  the  place  of  deatination ; 
but  he  has  no  right  to  any  freight  if  they  be  not 
•0  forwarded;  unless  tiie  forwarding  Uiem  be 
dispensed  wilb,  or  unless  there  be  some  new 
bargain  upon  tbia  subject.  If  the  ship-owner 
will  not  forward  them,  the  freighter  la  eniiited 
to  them  without  paying  anylbing.  One  party, 
therefore.  If  he  forwanl  them,  or  be  prevented 
or  discharged  from  ao  doing,  is  entitled  i 
wbole  frdght;  and  tbe  other,  if  there  be 
fusal  to  forward  them,  U  entitled  to  have  them 
without  paying  any  freight  at  all.  Tbe  gener- 
al property  In  the  goods  is  '    ''     ' 

ship-owner  has  no  right  to  ^ 
sion  from  him,  unless  be  has  either  earned  bis 
freight,  or  ts  going  on  to  earn  it.  If  no  freight 
be  earned  and  he  decline  proceeding  (o  


partly  performed,  and  interrupted  by  a  disaster, 
where  freight  money  was  claimed  prorata  t*U»- 
eritperaeti.  -But  nocasecaubefound  In  which 
freight  money  ba«  been  allowed,  where  the  voy- 
age was  not  commenced,  and  the  ship  was,  b;  a 
disaster  for  which  tbe  shipper  was  oot  at  all 
responsible,  put  into  the  situation  of  the  vessel 
in  this  case  after  the  contract  of  carriage  waa 

In  tbe  present  case,  the  ship  was  rendered  un- 
•eaworthy  by  the  fire  and  incapable  of  eaning 
freight,  and  was  so  badly  dsmi^ed  tbat  the  cost 
of  her  lepaln  would  exceed  her  v&luewben  re- 
paired. There  la  no  suggestion  In  the  findings 
that  there  waa  an^  ioteuQoa  of  repairing  her. 


It  forward,  would  have  been  to  aend  It  1w  in- 
other  vessel.  But,  althotigh  tbe  order  of  Hsni 
6  allowed  the  master  to  bond  the  five  hondrgd 
twenty-three  undamwed  boles.and  thoe  wai  no 
suspension  of  thatorderuntU  tbe  1Mb  otHudi,  I 
they  were  not  bonded. 

We  are  of  opinion  that,  by  the  disaalff  lAU 
occurred  bdore  the  ahlp  had  broken  ground  at 
commenced  to  earn  frdriit,  (he  dicmutsncii 
with  reference  to  which  tbe  oontnct  of  if- 
freightment  waa  entered  into  were  ao  altend  \ij 
the  supervening  of  occorrencea  wbicb  it  caunt 
be  intended  were  within  tbe  ivrnfampiiinii  of 
the  parties  in  entering  Into  the  oontiact,  thu 
tbe  shipper  and  the  u^erwitteia  wen  absotnd 
from  aO  liublU^  under  tbe  conliact  of  if- 
freiglilment.  Theoontract  had  isterencetoi 
particular  ship,  to  be  In  axiMence  as  a  ms- 
worthy  vesMl  and  capable  of  catiTlng  cargo  tod 
earning  freight  and  of  entering  oo  Urn  vijip. 
All  the  fun<Umental  condition*  formiiig  part  of 
the  contract  of  tbe  shipowner  wen  wanting,  it 
the  time  when  tbe  earning  of  frei^t  couM 
commence.  In  addition,  m  the  nault  of  tbe 
Gre,  and  by  no  fault  of  the  abipper,  all  bntllTe 
hundred  twenty-three  bales  of  the  cotton  wu 
rendered  unmerchantable  and  pot  into  such  i 
condition  that  lis  owner  might  ynU  hesitate  to 
Incur  the  expense  of  sending  It  to  UveipooL 
As  to  the  unoamaged  cotton,  the  master  hi"  la 
opportunity  for  thirteen  days  to  bond  it,  ind 
fuilcd  to  do  so. 

Tbe  monev  paid  by  the  ship-owners  for  com- 
pressing ana  stowing  the  cotton,  and  tot  other 
expenses  Incident  thereto,  must  be  understood 
as  having  been  Included  in  the  frd^t  nxHKT, 
and  to  be  re-imbureed  out  of  that,  and  (o  H 
money  for  which,  in  any  event,  the  shipper  of 
the  cotton  would  not  have  been  liable  in  addi- 
tion to  the  freieht  money.  Xf  the  ship-owner 
was  not  entitlea  to  tbe  latter,  be  was  not  enti- 
tled to  anything.  He  took,  aa  (o  tbe  expenses, 
the  risk  of  losing  them  If  he  loat  the  freight 
money.    So,  the  two  are  bound  up  together. 

It  is  an  inherent  element  in  a  contract  of  af- 
freightment under  a  bill  of  lading,  thai  the  ves- 
sel shall  enter  on  the  voyage  naioM,  and  begin 
the  carriage  of  tbe  goods  shipped,  or,  as  ft  is 
technically  called,  break  ground,  before  a  ciaim 
to  freight  money  can  arise,  nnleaa  the  shlppn 
of  the  goods,  the  veaeel  remaining  ready  to  en- 

' 'be  voyage,  undertakes  to  redaim  the 

In  the  latter  case,  the  drcnnutancet 
under  which  the  contract  waa  entered  into  ooo- 
tinning  aubslantially  tbe  same  to  far  as  respects 


ject  to  this  qusiiScation,  It  Is  a  priodpk 
maritime  law,  that  If  a  ship  does  not  be 
voyage  at  all,  does  not  break  ground,  no^rcigfai 


Thisw 


I  laid  down  a: 


&P.,031.  That  case  has  never beaiOTCT- 
ruled  and  no  case  holding  to  the  contrary  U 
dted  or  has  been  found.  It  Is  a  case  directly 
In  point  in  two  particulara,  and  it  will  be  asi- 
ful, therefore, bneflytoeiamineiL  SometM^a- 
heods  of  sugar  were  shipped,  unds  UUs  ot 
lading,  on  a  vessel  while  lying  In  a  port  la  Ja- 
maica, bound  for  London.  Before  ibe  *gaad 
sailed  she  was  cut  out  by  privateers  sod  csiried 
to  sea,  but  was  recaptured  and  taken  into  sn- 
otberport  Under  a  libel  for  aalvige  in  tbn  Aid- 
IM  C  S. 


ntnltj  Conit  of  Jamaica  the  cargo  waa  sold  bj 
Oder  of  tlu  coott,  and  the  net  proceeds  vere 
nmitted  to  the  defendanta  for  tike  owners  of 
flu  carso.  The  ahip^wnen  had  expended 
nwoer  m  lading  the  cargo,  according  to  the 
-  "te  of  the  Jamaica  trade.  The^  sued  the  de- 
'•  to  recorer  the  freight  money  or  the 
' a  held  that  they  could  : 


SufCLAnt  T.  COOPEB. 


cL  Ship.. 
I.  ed.,  WO. 


carer  anything;  that  the  Inception  of  freight 
waa  bRaUng  ground;  and  that  the  ezpenaea 
iMarred  mn  to  be  re-imbuised  in  the  nel/^t 
■oaey  or  not  at  alL 

The  eaae  of  Jbnea  T.  £iXm,  L.  R.  2  Ezch., 
tn,  ma  a  dlfCerent  case.  By  a  charter-party, 
iToael  WM  to  go  toaapecilled  portandtakea 
^edfied  cargo  and  deliver  it  at  Liverpool  for  - 
ipecified  freight.  She  went  to  the  port  and  wa 
partly  Udeu,  when  she  wau  u  damaged  by  fire 
that  she  waa  icuttled.  The  cargo  was  Injured 
aod  aold,  except  a  amtill  part,  not  on  board, 
•hich  was  forwarded  to  Liverpool  by  the  mas- 
i<r.  The  vessel  was  repaired  and  tendered  to 
take  the  remainder  of  the  cargo. '  The  charter- 
er icfnsad  to  aupply  more  carso,  and  the  ves- 
■d  obtained  a  cargo  and  carried  It  to  England 
U  a  lesa  freight  tlun  she  would  have  earned  for 
a  foil  freight  under  tlie  charter-par^.  In  a 
snit  to  recover  damages  for  3  brcacn  of  the 
cfaarter-party,  it  was  held  that  the  charterer  waa 
bwmd  to  complete  the  lading  of  the  vessel. 

Tbe  anthorliy  of  the  case  of  OaHing  v.  1/mg 
k  ncogoiied  in  BmUy  v.  Damon,  8  Gray,  01; 
Bvyem  v.  Gun.S  Harr.  &  J.,32S:  Oiem»nt. 
DnidtMt,  S  Blnn.,  802;  and  in  various  text 
tnoka  S  Kent,  Com  ,  22S;  1  Pars.  Ship.  & 
'-^  -~1;  Abb.  Ship.,  11th  Lend,  ed^  40" 
2d  ed..  4S8;   Sm.  Heic  L.,  I 

On  pr^tclpie,  thii  case  talla  vritUn  the  rule 
t&ai  lAiere  the  stipnlattonB  of  a  contract  are  in- 
indepeDdeot,  a  defendant  cannot  Im  sned  for 
the  BOB-pof  ormance  of  stipulations  on  his  port 
which  were  dependent  on  conditions  which  the 
fUstUT  has  not  performed.  Tbe  ship-owner 
■■a  oititled  to  fretght  only  for  carrying  the 
— >  and  delivering  it  at  Liverpool,  with  the 
■  ■    1  that  this  patticoJar  veasel 


•o  beneDt  from  the  coatc»ct.  He  had  a  right, 
ftaefore,  to  treat  tbe  contract  aa  reacinded,  so 
tv  as  any  UabUitr  for  freight  was  coocerned. 
la  Tmgl»r  t.  CakUtB,  8  Best  A  Smith,  880,  it 
(s  Wd  dowB  as  a  rule  that  "  lo  contracts  in 
wfckii  tbe  perfotmanoe  depends  on  the  con- 
tteted  «zisteoc«  of  a  given  person  or  thing,  a 
1,  that  the  Impossibility  of 
ace  arisln?  from  tbe  peruhing  of  the 
omoa  or  lUog  riuUl  excuse  the  performance." 
ne  reason  given  tor  the  rule  'm,  that,  without 
say  txfiaa  stipulation  that  the  deatructlou  of 
A>  penon  or  thing  shall  excuse  the  perform- 
■M*.  "  Ttat  excuse  Is  by  law  implied,  because, 
boM  Um  aatme  of  the  oontract,  it  is  apparent 
Aai  dw  iMJlles  contracted  on  the  basis  of  the 
rsaMfnaea  existence  of  the  particular  person  or 
skattcL'  Tbe  ntte  was  there  applied  to  ex- 
son  the  owner  of  a  music  hall,  which  had  been 
»^fwrrf.  tom  folAlUng  a  contract  to  let  tbe  use 
If  k.  TiM  prindpla  was  ezieodad  farther  tn 
JJlfrTf  -   ^— /i^"    "■"  "   '"     There 

•Mr.  fl. 


the  plaintlfEs  contracted  to  erect  certain  ma- 
chinery on  the  defendant's  premlBeB  at  spedflc 
prioes  for  particalar  portions,  and  to  Iteep  it  in 


of  the  work  had  been  finished,  and  olh^  were 
in  the  course  of  completion,  the  premises,  with 
aD  the  nucblnery  and  materials  thereon,  were 
destroyed  by  an  accidental  fire.  It  was  held 
that  both  parties  were  excused  from  the  fur- 
ther performance  of  the  contract,  and  that  tbe 
plaintiffs  were  not  entitled  to  sue  in  respect  of 
those  portions  of  the  work  wbldi  had  been  com- 
pleted, whether  the  materials  used  had  become 
the  property  of  the  defendant  or  not.  See, 
Boi^  Sales.  8d.  Am.  ed.,  sec.  070;  WelU  v.  Cal- 
nan,  107  Uass.,  G14,  and  cases  there  cited. 

These  prindplee  are  ao  well  ei 

'jonlyni ■■ * — 

l,"whicb 

elaintift  before  the  accruing  of  the  defendant's 
ability  under  hla  contract,  the  plaintiff  must 
prove  either  his  performance  of  aoch  condition 
precedent,  or  an  offer  to  perform  it  which  the 
defendant  lejecled,  ot  his  readiness  to  fulfill  the 
condltioQ  until  the  defendant  discharged  ht™ 
from  so  doinx,  or  prevented  (he  execution  of 
the  matter  wldch  the  contract  required  him  to 
perform.  •  "  •  Acontractmaybesoframed 
that  the  promises  upon  one  aide  may  be  de- 
pendent on  the  promises  upon  the  other,  so  that 
no  action  can  be  maintained,  founded  on  the 


ready.  If  allowed  by  the  other  party,  to  per- 
form hie  own  atlpnlatloiH,  which  an  a  condi- 
tion precedent  to  Us  il^t  of  action." 

On  a  JWI  einuUtra&m  ef  thi  eai,  v«ar«^ 
opinion  that  OuiMHttif  At  O^miit  Cburfmtisl 
OS  ^flfTntd^ 

True  oopy.   TtM: 

Janus  H.  UoKanner,  Clerk,  Sup.  Court,  V.  B. 


WILLIAH  P.  SmOLAIR  un>  8AXUBL  O. 
8IN0LAIR,  Owners  and  Claimants  of  ths 
Smp  CommtAsa  AXD  Caboo,  AppU., 
t. 

BEATRICE  KORAN  COOPER,  Widow  of 
JoaEPB  CooFKB,  Deceased,  Owner  of  the 
Too  JoaspH  CooPEB,  Jr..  and  Natural  Tu- 
trix of  Her  Minor  Children,  Emma,  Joskph. 
Eksbt  and  Czcilia  Coopeb.  JOHN  J. 
WILLIAH5,  Master,  kt  aj. 

(Bee  B.  (X.  *Vfts  Omnemara,"  Bepoctsr'B  ad.,  lOi- 
aao.) 

Balvofft  Mnk*  tg  rtieu»,ftvm  fire—aeutit  <(*• 

1.  A  iUp,  towed  br  a  steau-tna  down  a  river 
ouns  to  sDobor  In  ths  eraolna,  and  tbe  tua  waa 
lasbed  to  ber  side.   In  the  ^£1^00  wateh  harlna 


mboaidotherwi 
mhjUr.  AuHes  Obat. 


HoTB.-irha(  li 
ntraoc  See  noC4 
F«l.).t. 


Mlnv* ;  wto  <*  a  salvor:  rats*  1^ 
a  Btiatton  v.  Jarvia.  8t  U.  &<■ 

D,ji,z,db,Li00gle 


Sttfbbkb  Coubt  or  the  Ukited  States. 


Oct.  TDK. 


tv  a  naell  of  imoke  arMnK  t 


a  Ore.  whlcli  hnd 


leuier,  ana  07  meang  01 

u  tbe  (UK.  and  unaided 

"  ahlp,  put  out  tba  Ore 

M  tola  was  a  salvase 

iroa  bMtnl  the  ghrp. 


f  tiietus.mi^tihan  IntheMlTwn. 

t.  mider  tteAot  of  Connea  at  Utii  of  FMmiaiT. 

nB,  oh.  n,  a  deoTM  otaalvacebrtliBalrcuitiwmi 


la  nottobeaMcBedbj'tliia 

amonnt  awarded,  unUH  the  luuema  lu  HKiBb  Hish 
npoii  any  raaMmable  vie*  cf  tbefaote  found,  tbi 
award  aannot  be  JuiUAed  bf  the  nileajd  law  appll- 
oabto  to  the  oasa. 

[Ho.  S66.] 
Afffuad  Apr.  n,  JSS3.    Decided  Apr.  SO,  1B83. 

APPEAL  from  the  CiTCoit  Court  of  Uie  United 
States  for  the  District  of  Louisiaiia. 

The  hiatorf  &cd  facts  of  the  case  appear  in 
the  opinian  of  the  court 

Mt»»r>.  P.  PbUllpa  and  W.  HalleU  PbO- 
lips,  for  appellauts: 

Joseph  Cooper  and  crew  are  not  entitled  to 
salvage  compensation,  but  only  to  B  liberal  re- 
muneration proopere  it  taiore. 

T/t«  Ot^flonfitta^.  Adm.,W7,tAteAinA.Vb., 


PottY.  Ji»M»,  19How.,I«l(60U.  8.,  XV., 
S^;  I^  Omrj/,  3  Eng.  L.  &  E.,  566. 

The  serrice  was  performed  bj  the  tog  and 
her  crew,  then  In  the  onplo;  of  the  ship. 

It  was  long doabted  whether  a  tue,  while  en- 
gaged In  the  service  of  a  ship,  could  ever  claim 
salvBce. 

It  w  well  settled  that  when  a  tug  is  so  en- 
gaged this  will  gieotlf  rUTnlniah  the  qtuMUum 

of  reward. 

Jamei,  SelvMie,  40;  Dr.  Luahl^ton,  on  "  Tht 
,  Wm.  Brant,  Jr.,"  S  Notes  of  Cas.  supp.,  p. 
LXVIL 

The  main  ingredient,  danger,  being  absent 
in  ordinaiy  services  renderw  by  tugs,  lar^ 
amounts  annutd  not  be  awarded. 

The  Mrdie.  T  Blatchf..  343;  WUliams  &  Br., 
Adin^  100;  The  BlaekweU,  10  WalL,  14  (77  U. 
'    B.,  SIX..  87S). 

The  value  of  the  ship  and  carso  should  not 
constitute  the  main  consideration  in  the  case. 

T/te  Afnwiqtie,  L.  B.,  6  P.  0.,  App..  473. 

The  decree  in  favor  of  Even,  a  passenger  on 
The  Conneman,  is  not  auatainable. 

S,  Kent, Com., 246;  The Oran»ton,ii  Ha^., 
8;  2%«CA:(inte,38WaU.,  18(WU.  a.XXm., 
162);  The  Vrtde,  1  Lush.,  832. 

Meein.  Cluu-Iu  W.  Horaor.  J.  R.  Beek- 
with  and  Biehard  DtQraji,  for  ^)pelleei. 

Mr.  Jvetiee  Qrm^  dellverad  the  opinion  of 
the  court: 

This  ta  a  libel  in  admlnaty  by  tbe  owner, 
master  and  crew  of  tbe  steam  tow-boat  Joseph 
.  Cooper,  Jr.,  for  salvage  on  the  ship  Connemara 
and  cargo.  Looia  Wurtz  and  Henry  Holeer, 
passengen  on  the  tow-boat,  and  John  Even,  a 
passenger  on  the  ahip,  were  permitted  to  file  in- 
tervening libels.  The  value  of  the  ship  and 
cargo  was  agreed  to  be  t^3,637.  The  district 
court  awarded  as  salvage  eight  per  cent  on  that 
7U 


value.  or$18,930.W;  andtheownersanddsim- 
ants  of  tbe  ahlp  appealed  to  the  circuit  coon,      v 

The  drcuit  court  found  the  tollowing  futa: 
00  the  16th  of  April,  1879,  the  ship  Connentin, 
being  in  the  Port  of  New  Orieans,  with  her  ca^ 
go  on  board,  consisting  chiefly  of  [HOMd  cot- 
ton, and  bound  on  a  voyage  for  Uverpod,  En- 
gland.engaged  tbe  tow-boat  Joseph  Cooper,  Jr., 
to  tow  her  to  the  mouth  of  tbe  Hissiid^i  Riv- 
er, and  was  by  her  towed  about  twentj-«u  mite* 
down  the  river,  and  came  to  anchor  about  eiibl 
o'clock  in  the  evening  opposite  the  Bclair  plut- 
tation.  About  eleven  o'cloclc  at  si^t,  the  itup, 
with  the  tow-boat  lashed  to  her  side,  was  lying 
with  her  bow  to  the  current  and  her  stern  to  tbe 
wind,  which  was  blowingstifflj;  no  watch  hsd 
been  set;  and  the  two  mates  and  the  boattnaiii 
of  the  ship  were  under  the  influence  of  liqoof. 
but  the  captain  and  the  rest  of  tbe  crew  wrrc 
sober.  Evers,  a  passenger  on  board  Uie  ahip, 
being  then  asleep  in  the  second  mate'i  ntnn. 
was  awakened  by  a  smoke  of  burning  cotuxi. 
nirang  from  his  berth,  and  gave  the  alano  10 
the  omcerG  and  crews  of  the  ship  and  of  the  tow- 
boat.  The  fire  was  not  in  the  hold,  but  in  ibe 
poop  above  the  main  deck,  and  near  tlte  doof. 


bake  of  cotton,  a  spare  s^,  and  two  coiU  d 
tarred  rope.  There  were  one  hundted  aid 
twenty-seven  bales  of  cotton  stowed  in  tbe  poop. 
The  dre  was  not  caused  by  the  fault  of  the  tow- 
boat,  nor  by  aov  defect  in  her  equipment  at 
management.  The  tow-boat  had  on  her  deck  ■ 
pump  worked  by  steam,  and  hose  Ions  enouKb 
to  reach  the  fire  on  the  ship.  As  soon  as  ilie 
alarm  was  given,  and  by  the  eiertiona  of  Itw 
tow-boat's  otncers  and  crew,  of  her  two  pasnn- 
gers  and  of  Evers,  the  hoee  was  laid  from  tbt 
pnmp  to  the  deck  of  the  ship,  and  by  thdr  use 
of  this  pump  and  hose  the  ore  was  put  out  ia 
fifteen  or  twenty  minutes,  without  any  damsfB 
to  riiip  or  cargo,  beyond  tiie  burning  ctfthesail 
and  the  two  coils  of  rope,  the  partial  burning  of 
the  three  bales  of  cotton,  and  the<diafTlng«a 
part  of  the  upper  deck  or  roof  of  the  poop.  In 
extinguishing  the  fire,  there  was  no  serious  risk 
of  lessor  damage  Iothetow-boat,orof  lohinta 


the  ship  to  extinguish  the  fire.  The  ship  had 
on  her  deck,  wiuiin  fifteen  feet  of  tbe  fiie.  two 
tanks  of  wBter,  holding  four  hundred  galloDi 
each,  one  of  which  was  full  and  the  other  half 
f  uU,  with  six  buckets  near  the  flie  and  seven 
above,  and  a  pump  by  which  water  eookl  bam 
been pumpedup6ntheapper deck.  Atthetime 
of  the  fli«.  the  steam-tug  Harry  Wti^t  was 
lying  about  a  quarter  of  a  mile  o9;  and  then 
was  a  telegraph  station  on  the  Belair  plantation, 
from  whiui  a  dispatch  conld  have  been  sent  to 
the  City  of  New  Orleans  for  aid  to  put  oat  tbe 
fire,  and  efficient  ^d  might  have  reached  the 
ship  from  the  dty  in  twoboura  aodahalf  after 
noace.  Tbe  agreed  value,  as  aforesaid,  <^  The 
Connemara  and  cargo,  and  the  names  and 
monthly  wagea  of  each  of  the  offlcen  and  onr 
of  The  Joseph  Cooper,  Jr..  wera  also  MIed  in 
tbe  findings  of  fact. 

Prom  these  facts,  the  circuit  court  made  and 
stated  tbe  following  as  conclusions  of  law:  1. 
The  services  rendered  by  the  tow-boat  Josepfa 
Cooper,  Jr. ,  her  offlceia  Mid  ctaw,  and  the  tbtca 


pHMRgm,  Wnitz,  Holser  tud  Evera,  In  tlie 
taiogniriimCTt  of  Uie  fire  on  boud  the  abip 
OoDDenun,  werea  sslvage  Berrice.  2.  A  ktobs 
Minge  on  the  iliip  and  cargo  vt  tU.lm,  or 
ix  per  cent  oo  Ifae  ralue  thereof,  alioiil<l  be  al- 
lowed. S.  This  BolT&ge  ahould  be  equally  di- 
nded,  half  to  the  owneo*  ot  the  tow-boat  and 
UIiothesalTtaa.  4.  Themoietjallowedtotbe 
■lion  aboold  be  diatiibnted  among  them  in 
pivparlion  to  th^  monthly  wages,  tike  paesen- 
nn  Wnrtz  and  Erets  to  nok  as  pllota,  and 
Bober  aaaMeenman. 

A  decree  was  entered  accordingly,  and  the 
dalminta  appealed  lo  this  court  A  mottmi  to 
■lisnlM  the  appeal  for  want  of  Jorisdiction  mu 
made  and  orermled  at  October  Term,  '""" 
nt  Ommmam,  108  U.  8.,  754  [ZXVL, 

Tbt  crroia  aaaigned  are:  first,  that  the 

fDDnd  do  not  conMilnte  a  salvage  service;  seo- 
ood,  that  U  a  nlvage  service,  it  isnlvagsof  the 
kiwat  grade,  and  the  amount  allowed  is  ex- 
arbituit;  third,  that  the  amount  allowed  to  John 
Enn,  be  bring  a  pasaenger  on  board  The  Con- 
Hmum,  ii  not  warranted  by  law. 

Neither  of  the  groonds  assigned  will  Jnstlfy 
lUi  ooun  in  reverdog  the  decree. 

U  the  Ore,  which  bad  made  such  headway  as 
to  vboUy  consume  the  two  coils  of  tarred  rope 
lodthe  niare  sail,  and  to  partly  deatroy  three 


itdangerof  destruction  by  fire  is  as  much 
■  ■nwe  KTvice  as  saving  herirom  other  perils 
i<tbe«e*a.  Tht  BladMell.  lOWall.,1  [77  U. 
6:  XXX..  8T0].  The  shortness  of  the  time  oc- 
rvpiei  in  reecnlng  the  ship  from  danger  does 
BM  lessen  the  meritoflheservice.  TheOentrai 
Palmtr,  S  Notes  of  Coses,  1S9,  n./  "Hie  Syrian, 
!  Mar.  Iaw  Cas.,  S87;  Bonderbvrg  v.  Oc«an 
Tie^eat  Co. ,  >  Woods,  IM.  The  danger  being 
n*l  aad  fautdnent,  it  is  not  necessary,  in  order 
to  make  oat  a  salvage  service,  that  escape  by 

scans  ahould  be  impoasible.    Tailbot  t 

■>  1  Ctanch,  1,  42. 


SracLAin  T.  CoopRB. 


&MM,1  Ct 

Tkel^tl 


■he  pan  of  the  salvors  doee  not  change  the  nat- 
sn  of  (be  service,  althou^^b  an  important  ele- 
BKot  in  eatimatlngits  ment  and  (he  amount  of 
lUtcward.    Aa has  been  well  said  by  jrr..Au- 

»_rt..^.-_   .«m. — 1...  .» 5rty  from  an '•n- 

e  volujilaiT  ex- 

DO  legal  ooKga- 

ikn«  to  raider  aasisunce,  and  the  consequent 


■is  Curtis,  "The  relief  of  property  ft 
T*Bding  peril  of  the  sea,  by  the  voli 
miana  of  thoaa  who  are  under  no  lei 


t  may  be  a  case  of  more  or  leas 
■erlt,  according  to  the  degreeof  pcvU  in  which 
Ac  property  was,  and  the  danger  and  difficulty 
c^  icUevtiig  IL  But  these  drciunstances  affect 
iW  degree  at  the  service,  not  Its  nature."  Tht 
AMtn^,  ]  Cart,  C.  C.,87«,878. 
na  eontract  of  the  tow-boat  and  her  officers 
r  waa  to  (ow  the  ship,  and  did  not  In- 
c  rendering  of  anv  savage  service,  by 
on  Are  or  otherwise.  Buch  a  service, 
r  tbe  use  of  the  steam  pump  and  en- 
_M  tow-boat,  rescued  the  ship  from  an 
en  and  otiaordinary  peril,  gave  the 
a  waQas  IbaoSlcers  and  crew  of  (he 

Mtr.  s. 


Awndi,  Jr.,  azotes  of  Cases,  Supp.  lxvu.  ;  [3»8] 
T/ieSarafMa,  Lush.,  818;  T/t4  Minntlialia,  Iff 
Moore  (P.  C.),  133;  A'.  C,  Lush.,  835;  37i«  Jn- 
napolii,  Lufib.,  350,  361,  372.  Andnodoubtis 
or  could  be  raised  ss  to  the  right  of  the  psssen- 
gers  on  the  tow-boat,  whose  exertions  contrib- 
uted (o  putting  out  the  fire,  to  share  In  the  sal- 
vage awarded  to  her  officera  and  crew.  TIm 
a'rti,aPet  Adm.,861;  &  tt.  8WB«h.(C.  C). 
80;  7^  Bope,  8  Hagg.  Adm.,  423. 

Evers,  the  passenger  on  The  Counemara.was 
also  entitled  to  share  in  (be  salvage.  Apassen- 
ger  cannot^  Indeed,  recover  salvage  for  every 
service  whidi  would  support  a  claim  by  one  in 
nowise  connected  with  the  ship.  In  the  case  of 
a  common  danger,  it  is  the  duty  of  every  one  on 
board  the  ship  to  give  every  asBJ  stance  be  can 
■^  the  tise  of  all  ordinary  means  in  workiog  and 
pumtdng  the  ship,  to  avert  the  danger.  Yet  a 
passenger  Is  not,  as  the  officers  ana  crew  are, 
bound  (o  stand  by  the  ship  to  the  last;  be  may 
leave  her  at  any  time  and  seek  his  own  safety ; 
andforextiaonlinary  services,  and  the  u — ' 


extraordinaiT  means,  not  fnmlghed  by  the 
[Uiptnent  <a  (he  ship  herself,  by  which  she  is 
,ved  from  imminent  danger,  he  msy  have  sal- 


vage. JVfwman  y.  WalbTt,  8  B.  &  F,  612;  T/it 
Branflm,  iBxgg.  Adm.,  8,  n.;  l%e  faiaeia,  9 
Hagg.  Adm.,  2^,  260;  TlteVrtde,  Lush.,  322  ; 
Thfltmiiae,  5  McLean,  8S9,  868;  Th^  Oreal 
Ea*lem,2  Mar.  Law  Caa.,  Iffi;  B.  0.,  U  Law 
Times  (N.  8.),  016 ;  8  Kent,  Com.,  246.  The 
services  <^  Bvers  were  of  peciillar  value,  and  In- 
volved the  use  of  means  outside  (he  ship.  His 
Eromptness  and  vigilance  cave  the  alarm,  which, 
y  t^esupinenessand  neglect  of  the  officera  and 
crew  of  tue  ship,  might  not  othervrise  have  been 
given  in  time  to  save  her.  This  might  not  of 
itself  have  entitled  him  to  reward;  but  beyond 
this  be  exerted  himself,  as  if  he  bad  been  one  of 
the  officera  and  crew  of  the  tow-boat,  in  the  use 
of  the  steam-pump  and  hose  on  board  of  her,  by 
which  the  fire  on  the  ship  was  effectually  snb- 

Jt  may  also  be  observed  that  this  case  comes 
before  us  on  the  appeal  of  the  owners  of  the 
ship;  and  that  there  Is  no  controversy,  either 
between  Evera  and  the  other  salvon,  or  between 
the  salvora  who  gave  their  personal  exertions  [3587 
and  the  owoen  of  the  tow-boat  whoae  mschln- 
used,  as  to  the  distribution  of  the  sal- 


"Be. 


services  performed  being  salvage  services, 

the  amount  of  salvage  to  be  awaided,  although 
stated  by  (be  circuit  ccmrt  in  the  form  of  acon> 
elusion  of  law,  ii  largely  a  matter  of  foct  and 
discretion,  whi<^  cannot  be  reduced  to  precise 
rules,  but  depends  upon  a  conatderadon  of  all 
tbecucnmstances  of  each  case.  THtBlairtaa, 
aCranch,  %ia,  207;  Tha  Adtmtwre,  6  Cranch, 
aai,  SaS;  TU  SnwUta,  l  Sum.,  fl07^1Sj  Tha 
Chra,  S  Pet.  Adm.,  861, 876;  8.  a,8  Wash.  (C. 
C),  80;  FMt  V.  Jotu$.  19  How.,  160, 161  [60  U. 

8.,rv.,6]8, 6aai. 

In  Th«  8gba,  4  Wheat,  98,  0/i^f  JutOet 
Harahall  said,  "It  is  almost  Impoodble  that  dif- 
ferent minds,  contemplating  the  same  subject, 
should  not  form  different  conclusions  as  to  the 

lount  ol  salvage  to  be  decreed  and  the  mode 
..  distribudon."  And  by  the  uniform  course 
of  decision  in  tbis  court,  during  the  period  in 
which  It  had  full  Jurisdiction  to  reverse  decrees 
3U 


..Coc>^lc 


ScpRsicE  CouKT  or  THX  Ukitkd  Statu. 


cU  of  England,  ezerd^ng  a  like  juitodlction, 
Uie  amouDt  decreed  below  wsi  aever  reduced, 
uDless  fot  aome  violation  of  just  prlndplea,  or 
for  clear  andpolpable  mistake  orjnOBS  o7er«l- 
lowance.  SebtMrt  y.  Vrogan.iOPeL  —  -  -|; 
T/i«  CamauAefi  WalL,  4&,  479  [76  U 
897,  40B]j  Tha  Naptane,  13  Moore  (P.  ; 

Tht  Carrier  Doce,  2  Moore  (P.  C.  N  1: 

&  0.,  Brown.  &  Lush.,  118 ;  T/is  3  8 

Moore(P.O.N.8.),81ia  (7., Brown. 
841. 

Bj  Qi6  Act  of  OouBreaa  of  ISth  Febmaiy, 
1875,  cb.  77,  the  appellate  power  of  tbls  court  is 
restricted  wltbiii  narrower  bounds  ;  its  autho^ 
Itj  to  revise  anj  decree  in  admiralty  of  the  cir- 
cuit court  is  limited  to  questions  of  law  ;  and 
the  findiiiK  of  facta  by  that  court  is  emilvftlent 
U>  a  special  verdict,  or  to  facte  found  by  the 
court  in  an  action  at  lawwben  a  trial  by  fury  is 
waived.  2%*  jlWKrfW"OTd,  98  U.  8..440tXXV., 
1881:  Tlie Franei*Wright,va'C.B..mi  [XXVI.. 
1100];  Sun /n*.  (to.  v.  Ocean  Im.  Oo.\antt,mX\. 

The  effect  of  thii  chanp!  may  be  illustrated 
by  referring  to  the  revisory  power  of  thecov  '" 
in  actions  at  law  tried  by  a  jury.  Thefacia_._ 
decided  by  the  jur;  in  the  first  instance.  If  the 
jury  return  a  general  verdict,  clearly  asalnst 
tha  weight  of  evidence,  or  asse^ag  esorbitant 
damages,  the  court  in  which  tlie  trial  la  had  may 
set  aside  the  verdict  and  order  a  new  trial.  But 
s  court  of  error,  to  which  the  case  ts  brought  by 
bill  of  exceptions  or  appeal  on  matier  of  law 
only,  cannot  set  aside  uie  verdict,  unless  there 
is  no  evidence  from  wliidi  the  conclusion  of 
fact  can  be  lepillv  inferred.  Parki  v.  Bau,  II 
How  .  363  ;  Se/meliar.n  v.  ABeni.  1  WaB..  f" 
[08  u,  a,  XVII.OW]. 

Before  the  Aci  of  1875.  thla  court,  upon  _ 
ap[>cal  in  a  case  of  salvage,  gave  the  same 
weight  imd  no  more,  to  the  decree  oi  the  court 
beliin,  that  a  court  of  common  law  would  allow 
to  the  verdict  of  a  Jury;  and  might  revise  Hui 
decree  for  manifest  error  In  matter  of  fact.evcn 
if  uo  violation  of  the  Just  principles  which 
should  govern  the  subject  was  shown.  Aniv. 
Jenet  [jtt'nral.  Since  the  Act  of  1875  [18  Slat, 
at  L  ,  810].  In  cases  of  salvage,  as  in  other  ad- 
miral^ casea,  this  court  mnv  revise  the  decree 
appealed  fromformatterof  law,  but  for  matter 
of  law  only;  and  should  not  alter  the  decree  for 
the  reason  that  the  amount  awarded  appears  to 
be  too  large,  unless  the  excess  is  so  great  that, 
upon  any  reasonable  view  of  the  facts  found,(he 
award  cannot  be  justified  by  the  nilee  of  law  ap- 
plicable to  the  case. 

In  the  present  case,  a  veesel  and  cargo  of 
great  value  were  rescued  from  imminent  danger 
by  tlie  energetic  efforts  of  the  salvois;  and  the 
amount  of  salvage  awarded  is  leas  than  one  six- 
teenth of  the  value  of  the  property  saved.  Al- 
though upon  the  circumstances  ol  the  cose,  so 
far  as  they  can  be  brought  before  US  bv  the  sum- 
mary of  them  in  the  findings  of  fact  by  the  cir- 
cuit court,  we  might  have  ueen  better  satisfied 
with  an  award  of  a  smaller  proportion,  we  can- 
not sa}r  that  the  amount  awarded  Is  so  ezoessiva 
*3  to  violate  any  rule  of  law, 

TmeoopT,   Test; 


JOHN  P,  TREADWELL. 


ponleatoMnplbyi 
tain  aetlona,  ana  I 


Joint  promitt,  what  it. 

t  ainaag  aevenU  ti 

■xMUudand  nnUe  In 

, — ^oontrltratetopartbeaziMOB»in 

ixitadoeanotimpivtaMnt  pTomlaeot  compedw- 
Hon  from  Um  oompamai  to  tha  oomiMd  empia>«d. 
nor  make  tbem  lotntiT  liable  to  him  for  his  otaugM 
for  defending  tuofa  BoUona. 

[Nfl.  aw.] 

Ariftud  Apr.  IS,  OSS.     DeMtd  Apr.  30.  ISS3. 

F  ERROR  to  tha  Circuit  Oonrtof  the  United 
Btatea  for  the  Boutbem  District  of  Xew 
York. 

This  action  was  brouf^t  in  the  court  below, 
by  the. defendant  in  error,  to  recover  the  nun 
of  $15,000  alleged  to  beduehimforprofegsioa- 
al  services  as  an  attorney  and  counselor. 

The  trial  below  havl^  resulted  in  a  verdiri 
and  judgment  in  hvor  of  the  plaintill  f<i 


The  histoiy  and  facts  of  the  case  more  fuJIf 
kpoear  In  the  miinlon  of  the  court 
Jar.  Joke  E.  ParMtns,  for  plaintiff  in  er 


ment  provides  that  the  companies  shall  oi  . 
liable  pro  rata.  This  is  defined  to  be  in  propor- 
tion to  amount  insured  by  each  to  the  total 
amount  insured  by  all.  Siich  an  agreement  is 
several,  not  Joint. 

Bnuty,  Airfb, IJohas.  Cas..810;£«dI(WT. 
MaOrea,!  Weod  ,223;  AatAomv.  JVortH  AirM. 
16  Pick..  274;  fiav.Oa*lin,n  Eng.L.*Eq.. 
554. 

2.  The  committee  had  no  authority  ootside 
of  the  agreemenL  Their  asency  was  specul. 
Where  a  special  agency  Is  created,  the  princi- 
pals cannot  be  held  to  a  larger  liability  than 
that  which  they  have  agreed  to. 

T/^  Pto.Vd  A)Mptoni!«JWaU.,«66(71U.S.. 
XIX.,  169);  Martin  v.  hinuworlA,  tt  N.  T.. 
G5S. 

8  No  prudent  Insurance  company  would  m^ 
■  different  agreement.  To  do  ao  might  result  to 
exposing  a  company  whose  iitsurance  amouniol 
to  9S,5W.the  Lafayette  Company,  for  eiample, 
U>  a  liability  without  limit. 

Nor  is  it  answer  to  this,  to  sav  that  either 
compan  V,  compelled  to  pay  the  whole  expen<« 
incurreq  by  the  commlue  would  have  a  right 
of  contnbution  against  other  companies.  Itwa.* 
to  protect  against  tlie  neoeadty  <a  resorting  to 
claims  for  contribution,  that  tae  agreement  was 
framed  as  it  was.  1^  sanction  such  a  view  of 
its  practical  effect,  la  to  pervert  it  Into  a  jolni. 
Instead  of  a  several  agreement. 

Xeun.  Imther  R.  Ms>x«hand  WiUiaaa  O. 
Wilton,  for  defendant  In  error. 

Jfr.  Juttiee  M»tt]i«ws  delivend  the  i^iinioo 
of  the  court; 

This  action  wss  brought  by  the  defendsni  In 
error,  to  recover  compensation  (or  profwoanal 
services  as  an  attorney  and  counauor  at  law, 
rendered,  as  alleged,  at  ths  Instance  and  leqowt 
of  the  plaintiffs  In  error,  and  each  of  them,  aa 
well  as  of  sundry  other  cotporatians  not  Inhaliiv 
103  V.  S. 


Tma  1KB.  Co.  v.  TiuusvncLi. 


idH  ol  the  Sonthem  District  of  New  York 
d  the  BMta  of  New  York,  oor  found  tkerds. 
tad,  therefore,  not  lofaeil,  u  def enduitB  below, 
tn  ud  kbont  the  defenee  of  ceit^  Riita  laoiutkt 
iniflM  wvenl  of  themin  HaBsechusetti,  baiin 
AiA  an  hadAConunoiilDtenit,  eiidforwhich 
U  It  elided  theee  Oompenle*.  indadiiig  the 

ffllS•  In  error,  Joint^  tai  BBverally  prom- 
to  pey  what  Mid  wrrlces  weie  ectu&ll; 
wonh. 

Tte  otnae  WM  tried  by  a  J1117  ami  resulted  In 
I  lodlct  and  lodgment  for  tho  plaintlft  below, 
u  lercne  wfaldi,  for  errors  of  law  alleaed  tc 
kan  occoned  In  the  mlliigi  of  the  court  during 
at  trial  and  preeented  In  a  bill  of  ezoeptkme, 
tUi  writ  of  ertor  Is  prowcuted. 

Tl»  plalntifl  below  put  In  evidence  an  agree- 
Btnt  In  writing,  signed  by  fifteen  insurance 
""I""*—,  including  the  defendants,  a  cop;  of 
vUdt  is  M  follows: 

"£tib  Taylor,  Randall  A  Company    1 

niSl  PaalTbeA  Marine  Insurance ) 
Company  tt  at. 
The  undersignea  Insuran'w  CompaDles.haTlng 
laf  poUdes  outstanding  Issued  toTaylorRandafl 
A  Uonpany,  upon  property  at  Central  Wharf, 
Boston,  npou  whldi  claims  have  been  made 
sgtlnst  sdd  Companies,  do,  in  consideration  of 
OK  dollar,  by  each  paid  to  the  other,  and  divers 
odicr  good  and  Taluable  considerations,  mutn- 
sQt  eoTCBant  and  agree  to  and  with  each  other 
mMIowb,  that  Is  to  say:  tht  wld  Companies 
*1D  unite  in  resisting  the  claim  made  upon  said 
potidei,  and  (Ml  each  thereof,  and  In  the  defense 


ir  may  be  Instituted  against  any  of 
■id  Companies  upon  snv  of  said  poUcIea,  and 
vUl,  when  and  as  required  by  (be  committee 
bndBafter.  mentioned,  contribute  to  and  pay 
the  costs,  f^  and  expenses  of  said  suits  and 
ptDocedlnn  pro  rata  1  that  is  to  say,  each  Com- 

D  shall  pay  such  proportioii  of 'said  costs, 
and  nxpenaes  as  the  amount  Insured  by 
Htd  Comp«ny  shall  bear  to  the  whole  amount 
larared  on  said  property  by  all  the  Companies 

nUeriblnglo  this  agreement.    The 

wni  and  oonduet 


■a  at»d  defense  of  aald  ■alls  and  proceedings 
AaD  be  and  is  fuUy  intrusted  to  and  devolved 
upon  a  oommltlee  to  be  composed  of  W.  H. 
Bniier  and  Janus  R  Lott,  of  the  City  of  New 
Task.  Charles  W.  tjproat.of  tbe  City  of  Boston, 
L.  S.  Jotdnn.oftheCltyot  Boston , which  com- 
■ktee  sliall  have  full  power  and  author!?  to 
<mp)oy  coaasd  and  aUomeys  to  uip««r  f or  " " 
OtnpaBlea  and  each  tberaof ,  and  defend 
Rita  and  legal  proceedlngB,and  to  employ  other 
psaona  tor  other  •ervloet  relative  thereto,  and 
■d  a«eas  upon  end  demand  and  receive  from 
■Kk  Oompanies,  from  time  to  time,  ae  such 
oonmiuee  shall  deem  i»Dper,  focb  sum  w  sums 
sf  moo^  for  the  compensation  of  such  counsel 


lecfe  and  erery  of  said  Companlea  shall  fully 
snd  Wthfnl^  adhere  to  this  agreement,  and 
4al  refrain  from  any  act  or  proceeding  In  ref- 
tnttm  lo  anch  "'*'"'■  or  sml,  or  the  ^fff^it 

imv.s. 


thereof,  that  can  or  may  In  anywise  defeat,  ob- 
struct or  Intcrfen  with  the  acta  or  prooeedingt 
of  said  committee  idattve  thereto,  and  shall  at 
all  times  ftunlsh  to  said  committee  any  and  aU 
papers.  Information  and  asdstanoe  In  and  about 
audi  management  and  conduct  o(  such  rerist- 
ance  and  defense  as  may  be  la  the  possesrion 
or  power  of  said  Companies  reepectlvdy,  and 
sfl  may  be  desired  by  aud  committee. 

In  witness  whereof,  the  said  Insurance  Com- 
panies have  subscribed  this  agreement,  this  24t& 
dM^of  April,  1674."  „.., 

Prior  lo  tlw  ezecntloo  of  tUs  agreement,  suite  [304 1 
bad  been  commenced  ag^nst  some  of  the  Com- 
panies, other  than  the  plaintiffs  in  error,  in 
Boston,  In  one  ot  which  the  agreement  itself  la 
entitled;  and  the  defendant  In  error  bad  been 
employed  lo  defend  them.  After  the  agreement 
had  been  signed,  the  committee  named  In  It 
employed  the  defendant  In  error  on  behalf  of 
all  the  Companies  parties  10  tt.  He  testified  that 
the  agreement  waa  shown  to  him  and  that  he  , 

accepted  the  invitation  to  become  the  attorney  I 

ot  the  Companies.    The  employment  was  gen-  ' 

eral,  k  special  terms  being  fixed,  and  It  la  not 
questioned  that  it  was  wlto  full  knowledge  of 
the  agreement  between  the  Companies,  and  ao- 


owed,  rested  his  case,  at  the  conclusion  of  which 
and  afterwords  again,  after  all  the  evidence  had 
been  put  In,  the  defendants  below  requested 
the  court  to  instruct  the  Jury  to  find  a  verdict 
for  the  defendants,  on  the  ground  "That  the 
ureement  was  not  one  under  which  any  Joint 
lubillty  could  be  created;  that  the  provisions 
of  the  agreement  were  specific,  the  parties  to 
the  agreement  were  only  to  pay  seveislly  and 
pra  rata  any  amount  that  should  become  due 
under  tbe  agreemenL" 

This  instruction  the  court  refuaed  to  give, 
and  that  refusal  Is  now  assigned  for  error. 

Tbe  conunhtee  appointed  by  the  agreement 
between  the  Insurance  Companies,  were  special 
agents  only  for  the  purposes  and  within  the  lim- 
its declared  in  it    They  had  no  authority  tr 


the  defendant  in  error  when  he  accepted  em- 
idoyment  from  them.  Whatever  authority  to 
und  the  Companies  In  making  that  employ- 
ment, had  been  conferred  upon  them  by  the 


ment  conferred  upon  tbe  committee  authority 
to  Und  tho  Companies  Jcrfntly,  or  Jointly  and      .--ki 
M^endly,  to  pv  tbe  expensee  ot  tbe  UtlgaUon;     l^esi 
or,  wheuer  they  became  liable,  tererally  only, 
each  for  Ita  proper  proportion. 

Tbe  contnct,  H  will  be  observed,  is  between 
the Companiee.  Nootho-persoa  isaparty.  The 
promisee  an  lietween  them  severally.  Each 
binds  itself  to  each  of  the  others.  There  Is  no 
Joint  undortaklng  ot  promise,  on  the  pert  of  all 
to  anyone  else.  They  "  mutually  covenant  and 
agree  to  and  with  each  other. "  Tn^  do  agree,  In- 
deed, that  they  "Will  unite  In  reslMiBg  the  claim 
made  npon  aald  policies,  and  on  eaco  thereof, 
and  In  the  defense  of  any  and  all  suits  and  legal 
proceedings  that  have  been  or  may  be  liutituted 
against  anv  of  said  Companies  upon  any  of  said 
policies;"  but,  at  to  the  obligation  of  pvymeat 


e.oog 


^^c 
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Sdpkkmb  Coubt  or  tub  Usited  Statsb. 


Oct,  Tux, 


on  that  account,  Its  nature  oad  ezteot.tbe  ogree- 
meot  is,  that  tliej  "Will,  when  and  «■  required 
bjr  the  committee  hoeinaf  ter  mentioned,  contri- 
bute to  and  pa;  the  costs,  fees  and  expenses  of 
■aid  suits  and  proceedings  pro  rata;  that  la  to 
say.  eacli  Company  shall  pay  such  proportion  of 
stud  costs,  fees  and  expenses  as  the  amount  in- 
sured by  sdd  Companv  shall  bear  to  the  whole 
amount  Insured  on  sola  property  by  aU  the  com- 
panies aobecrlbing  to  thia  ogreemeDt."  These 
expressions  leave  no  doubt  as  to  the  intention 
of  the  partiee  in  regard  to  the  litnltof  their  sev- 
eral li acuities  aa  between  themselvee. 

The  rosnagement  sod  conduct  o[  this  com- 
mon defense  was  intrusted  to  and  devolved  upon 
a  cnmuiittee  of  named  persona;  and  the  powers 
and  rights  ol  ihat  committee  are  eipressly  de- 
Qncd.  TLeTBre  given  full  power  and  autliorlly 
to  employ  counsel  and  attorneys  to  appear  for 
snld  Compaoies  and  each  thereof,  and  defend 
said  snit£  and  legal  proceedings,  and  to  employ 
other  persons  for  oilier  servloee  relative  thereto. 
They  are  thus  constituted  the  agents,  for  the 
purposes  named,  of  the  parties  to  the  contract, 
and  whatever  they  do  within  the  terms  of  that 
agency,  which,  o[  course,  is  not  general,  but 
special,  binds  the  parties  according  to  their 
agreement  The  committee  is  not  a  party  to  the 
agreement,  but  derives  its  powers  from  it  and 
lias  rights  under  it,  chiefly  the  rigin  of  rc-lm- 
biiTSement  for  expenses  and  indemnity  for  obli- 
gations legitimately  incurred.  This  right  would 
Be  implied,  if  it  were  not  expressed;  but  if  the 
mode  and  measure  of  it  are  expressly  dcclaied, 
no  implication  can  enlarge  its  limits.  It  is,  in 
fact,  expressly  defined.  The  committee  have,hy 
the  further  provisions  of  the  agreement,  also 
full  power  nnd  authority  "  To  assess  upon  and 
demand  and  receive  m>m  such  Companies, 
from  time  to  time,  as  such  committee  shall 
deem  proper,  such  sum  or  sums  of  money  for 
the  compensation  of  such  counsel  and  attor- 
neys, and  such  other  persous,  and  all  other  ex- 
penses of  such  defense  of  said  nviiis  as  said  com- 
mittee shall  deem  necessary  and  expedient,  such 
aasessment  upon  and  payment  by  each  of  said 
Companies  tobe  prorata,  as  above  mentioned  " 
It  is  very  dear,  we  think,  from  thi°  language, 
that  for  any  advances  made  by  the  commii'j^ 
for  the  expenses  of  the  defense,  or  for  any  in- 
demnity against  any  personal  liability  thev  may 
have  Incurred  In  conducting  it,  they  conla  have 
no  personal  tecourae  upon  the  Companies  ex- 
cept by  way  of  assessment  upon  them  severally, 
each  for  It^  own  proportion,  according  to  the 
ratio  fixed  by  the  agreement.  Such  proportiou 
could  be  enforced^  action  against  each  delin- 

auent  Company.  There  is  no  ground  on  which 
le  Companies  could  be  made  Jointly  responsi- 
ble, so  th^  any  one  or  more  could  be  required 
to  make  Kooa  the  default  of  any  of  the  teat 
Thefundforthepayment  of  all  the  obligations 
contemplated  t^  the  agreement  is  limited.  In 
express  terms,  to  be  raised  In  the  mode  pointed 
out  in  it  by  a  prorata  aaseosment  upon  each  for 
its  individual  share. 

Such  being  the  relation  between  the  aeveral 
Companies  and  the  committee,  those  employed 
by  the  latter  for  the  purposes  of  the  agreement 


admitted,  bad  actual  knowledge  of  them.  St 
that,  thoueh  the  employment  by  the  committei 
established  &  ptlvity  between  him  and  the  par- 
ties to  the  contract,  giving  him  a  right  to  Iral 
the  Companies  directly  as  his  principals  u 


under  the  agreement,  and  anbieet  to  the 
limitations  Impoeed  by  it  upon  the  uabQi^  of 
the  Companies.  He  roust  be  considered  as  tt- 
lying,  if  he  did  not  stipulate  for  the  individual 
liability  of  the  members  of  the  committee,  npon  I" 
their  power  to  raise  the  fund  for  the  psynieitt 
of  his  compensation  by  the  aseeasment  under 
the  agreementi  wbidi,  being  mad^  be  would 
have  a  right  to  enforce;  or  which,  if  denied  la 
him  wrongfully,  would  entitle  hun  to  bis  oe- 
tion,  as  if  it  had  been  made,  or  against  tbecom- 
mitiee  fornot  maklugit  But  th^  is  no  ground 
on  which  be  can  claim  that  the  employment  of 
the  committee  imports  a  Joint  promise  of  com- 
pensation from  the  Companies,  In  the  face  of 
the  express  restrictions  upon  the  power  of  the 
committee  to  bind  them  otherwise  than  Beve^ 
ally,  each  In  proportion  to  its  interest  The  de- 
fendant in  error  is  and  can  be  in  no  better  pod- 
Uon  by  reason  of  the  employment  by  tbe  com- 
mittee, under  the  agreement  between  the  Ohd- 
panies,  than  the  committee  wonld  have  been 


for  each  other,  but  that  inference  is  exprenlT 
negatived  by  the  declaration,  according  towfaidi 
each  is  to  he  liable  for  its  own  separate  and  [on- 
portionate  part 

Similar  reasoning,  leading  to  like  conchuitaw 
upon  analogous  facts,  is  to  be  foimd  in  many 
reported  cases.  We  select  as  illustrationi,  tbtt 
following;  PtdcJiatn  v.  If.  SaterhiU,  16  Pick., 
274;  Luifloiov.  JfeCVea,  1  Wend.,  228;  »•««». 
BnTlit,  IJobns.  Cbs.,819,  HatM^.  Eat^,^ 


render  a  verdict  for  the  A 

ants  below,  on  the  ground  that  no  joint  UabililT 
had  been  proven;  and  itt  dteUning  to  data  ttm 
error,  fm'  which  Oie  'judgment  it  mened,  mik 
direction*  iograntanattrial.andititKtrdtrti. 
True  copy.  Teet;  _  „    ^  „  « 

Janxa  H.  HcKemuy.  Clerk,  Sup.  Court,  D.  B. 


E.  R.  MATTHEWS,  Exr.  of  Kixcn&a 
gcHtJOOS.  Deceased,  ahd  E.  R  MAT- 
THEWS AHD  JAMES  MATTHEWSt 
Sureties,  AppU., 


(See  8.  C_  -  ScriWDi' aJT..  T.  JfmmJiIt  o«id 
(on  BadrcNiil  Cwnponv,^  Beporftr^  eiL, 


L  Where  a  deone  eelaWlrft 


Matthkws  v.  HsMFBia,  btc,  R.  R.  Co. 


■Moal  npoo  nal  eMMe  tn  favor  of  the  putf  In 
■wi^iiii.  Midi  pu9  belDir  insolvent,  on  prooeed- 
■(10  ooUaot  the  ilMree  iriui  InWreat.  mar  beoom- 
|3ut9  Mil  In  egultT  to  aoooniit  for  and  credit  — 
bdaoM  tbe  TMiiB  of  the  rents  and  oooupAnO] 
A*  noHVtr  dnoe  tba  dec?ee  mi  rendered. 

t  wlMntMra  are  In  Iba  tiandBOf  tlieaourt  two 
tmOt,  tbe  pilDctpMl  and  the  tntenat  of  a  decne. 
■■dwwpcman  baa  alien  on tbe IntercM,  and  the 
dmod  of  another  1«  pvableoutof  eUberpdnol- 
lol  or  Uiterart,  a  oourt  ofequltr  irlll  direct  tfie  pay- 
nenl  ot  tbe  Uen  of  the  former  out  of  tba  inter' ~  ~ 

t  iriMra  th«  IntereM  on*  deoree  reprenni 

laogaMaf  «e(taln  real  property,  ■  court  of  equity 
biilncJajMlcttoo  over  Iheenforoamentof  the  de- 
m^iDaj'wtltfrlleaaon  audilnooiMOUt  of  - 


•ad  tnpiaotlaable,  wbcve  ttie  property  Is  a 
vftbaooiiTtiOt  whioha  lecelver  could  not  ta 
iniliin.  but  whlcb  la  virtually  In  the  band! 


The  hirtoiy  and  facts  appear  in  tlie 

SttieOMntottbecawbyjUV'.  Ju«ftoWof>dBi 
On  Januaij  8, 1873,  a  decree  wa<  rendered 
ij  the  Cbanfxrv  Coart  of  Alcorn  County,  in 
tM  Stale  of  Umlialppi,  In  favor  of  Narcisaa 
Senga,  one  of  the  appellaata,  aeainst  the 
Manpfds  and  Charleston  Railroad  Company, 
tw  tbe  ram  of  fSl.OSS.OO,  and  interest  thereon 
Irom  Jtnuaiy  SI,  1871.  This  decree  was,  on 
Dtcenber  li,  1874,  affirmed,  on  appeal,  by  ihe 
^oprene  Coiinof  Mi^siBsippi,  and  adecree 


Ibe  decree  of  the  Chancery  Court  of  Alcorn 
Coontf,  and  Interest  thereon,  and  $1,583.%' 
daniij^EB,  the  whole  to  bt-ar  inlerest  until  paid. 
The  iransBctions  which  gave  rise  to  thelitiga' 
UoD  which  remilled  In  this  decree  were  as  ful- 
knn:  ta  July  7,  1867,  John  W.  Scruggs,  the 
bwband  of  said  NarclMa,  made  a  conlract  in 
vritiof  with  the  Railroad  Company,  by  which 
bt  (gieed  lo  erect  on  lis  land  at  Corinth,  Mii 
Mllft,  which  was  one  of  the  stations  on  tb_ 
Cctnpany'a  road,  a  railroad  hotel,  and  conduct 
h  la  a  oujuwr  acceptable  lo  the  Railroad  Com- 
psnj,  and  pay  the  Company  an  annual  ground 
rat  ot  t2ao.  It  was  provided  that,  ahould  the 
BiilraMi  Company  at  any  time  become  diasatia- 
U  with  ibe  Duumer  In  whlcb  the  hotel  was 


enried  on,  tbe  ri^t  was  reserved  to  It  lo  take 
tn*w,l»D  thsreof  hy  payinz  Scrug^  lis  value; 
ud  if  Scnggs  became  dusatia^  with  the 


■^MTTEd  Ibo  fight  lo  surrcDder  the  improve- 
■nu  pot  by  mm  on  Ihe  land,  and  lo  require 
tta  Company  Ui  pay  their  value  at  Ihe  time  of 


Scngp  erected  a  hotel  building  according  to 
^eouiact.  aad  kept  therein  atxHuding-house 
mr  Ike  oAcen  and  mtptog**  ot  the  Iteilroad 
(^npany,  and  a  bouae  of  refreahraeot  for  (nV- 
fka.  oam  April  SI,  1871.  About  that  time,  he 
«»wy»J  tbe  hotel  building  and  other  tmprovo- 


S>H  mentioned,  8cruKg«  and  his  wife 
the  preaident  of  tbe  Railroad  Company 
•pwd  with  each  other  that  the  leaae  ahould 
<mae  and  determine,  aod  the  property  ahould 
ks  iiMwkied  to  the  Railroad  Company.  And 
HtCS. 


ments,  and  the  amount  which  should  be  paid 


meat,  wheOier  aa  to  the  rights  of  tbe  party  U. 
recover  damages  ot  otherwise,  were  eipreaaly 
reaerved.  It  was  further  agreed  that  the  award 
of  the  arbltratora  shoull  be  entered  as  a  decree 


of  $31,666.66,  in  full  payment  ol 
the  improvements  placed  on  the  ground  occu- 
pied by  the  Scrnggs  Honse  on  the  grounds  of 
said  Company,  at  Corinth,  Mississippi,  and  on 
payment  of  sidd  sum  of  money,  the  add  ITar- 
dssa  Scruggs  shall  ddlver  poesessioo  of  said 
hotel  to  said  Railroad  Company. 

We  do  further  decide  and  decree,  that  tlie 
true  construction  of  the  contract  is,  that  bv  ita 
terms  J.  W.  Scruggs  acquires  a  perpetual  lease 
on  the  ground  occupied  hy  tbe  said  hotel  on 
the  payment  of  tbe  sum  of  $350  par  annum 
rent,  uid  subject  to  he  defeated  by  the  Hem- 


phia  and  Charlealon  Railroad  Company  only 
on  the  condition  that  Scniggs  failed  lo  keep  a 
first  rate  eating-house,  and  by  the  said  J. 


Scruggs,  on  condition  that  aaid  Memphis  and 
ChBJleaton  Railroad  failed  to  use  said  hotel  aa 
an  eating-house. 

We  do  further  determine,  that  from  the  evi- 
dence in  the  case  and  tbe  uticlesot  submission 
and  contract,  that  the  aum  lo  be  paid  by  the 
Memphis  and  Cbarleelon  Railroad  Company 
to  Boid  NardsBS  Scruggs,  Is,  aa  heretofore  men 
tloned,  the  value  of  the  property  surrendered  to 
the  Memphis  and  Charleston  Railroad  Com- 
panv." 

The  Railroad  Company  refused  to  pay  tbe 
award  or  to  take  possession  of  the  property. 
Whereupon,  on  May  3, 1871,  Narclasa  Sauggi 
filed  her  bill  in  the  Chancery  Court  of  Alcorn 
Coun  ty  to  enforce  tbe  performance  of  the  award. 
After  the  bringing  of  the  bill,  tbe  counsel  of 
tbe  parties  filed  u  the  case  an  agreement  in  writ- 
ing, as  follows: 

"'  In  the  above  case  It  Is  agreed  that  tbe 
amouDt  due  to  the  defendant  as  ground-rent  for 
the  land  upon  which  the  Corinth  Hotel  Is  built, 
•a  apecifled  in  the  lease  lo  J,  W.  Scruggs,  was  [371] 
iHN  Included  in  the  award  by  the  orbi&ationi 
and  it  Is  agreed  that  tbe  amount  due  for  the 
same  for  ssJd  rent  shall  be  deducted  from  what- 
ever amount  may  be  found  to  be  due  by  the 
award  of  said  arbitraton;  and  that  the  aald 
Scniggaaball  be  permitted  to  set  off  aa  against 
said  renta,  any  amount  due  bim  by  said  Rail- 
road for  board  of  anq>foyfc,  etc. ,  the  said  a 


ed  in  the  decree  of  tbe  Supreme  Court  of  Hla- 
sinlppi  above  ment'oned.  In  tbe  meantime,  to 
wit:  onAugustlS,  1871,  John  W.  Scruggs  had 

On  January  8, 187S,  upon  an  attempt  I?  Mn. 

r-     "1 


808-678  bDFBXitx  Ck>UBT  of  ; 

Scniggi  to  enforM  the  psvinent  of  this  decree 
hv  execution,  the  bill  in  tbe  present  case  was 
filed  \>s  0»e  Railroad  Compwiy  In  the  Chancery 
Court  of  Alcorn  County.  The  bill  aveired  that 
the  decree  of  the  Alcorn  Chanceiy  Court  above 
mentioned,  iriiidti  waa  affinned  by  the  Supreme 
Conrt  of  Miidnipid,  eatabUahed  a  debt  hi  favor 
of  Um  Sonns  against  the  ItaHioad  Company 
for  $81,666.60,  with  intereat  from  April  31, 
1871,  and  fixed  that  date  for  the  auirender  of 
the  pramlBee  by  Mrs.  Scniftgs  to  the  Railroad 
Company  and  gave  her  a  hen  on  the  premises 
for  the  iMyment  of  the  decree,  and  upon  failure 
of  the  Railroad  Company  to  pay  the  aame  with- 
in thir^  days  ordered  a  sale  of  the  property, 
and  that  the  decree leftHi&Soniggaaaa  mort- 
gagee In  ponnonnion  until  the  aura  above  men- 
tioned waa  paid.  The  biU  further  averred  that 
the  decree  ehould  be  reduced  by  the  ground 
rents  due  the  Railroad  C<Hnpany  up  to  April 
SI,  1671,  and  for  the  uae  and  occupancy,  rents 
and  profit!  of  aald  nremlaes,  from  that  date  up 
to  the  filing  of  the  bill, which  bad  been  en^yea 
and  recei^d  by  Hrs.  Scruggs,  amounting  in 
all  to  the  mm  of  taO.OOO.  The  bill  averred  that 
Un.  Scruggs  had  caused  an  execution  to  be  is- 
sued against  the  Railroad  Company  and  the 
BureUea  on  its  appeal  bond  to  enforce  collection 
of  the  entire  decree;  that  abe  was  inaolvent,  and 
if  allowed  to  collect  the  decreeinfuU,  the  credit 
to  which  the  Railroad  Company  was  entitled 
would  be  a  total  loaa.  The  prayer  of  the  bill 
waa  for  an  fnjunGUon  to  reattaln  proceedings 
on  the  execution,  and  for  a  reference  to  a  maa- 
ler  to  report  the  amount  due  the  Byroad  Com- 
pany for  ground  rents  np  to  April  81, 1671,  and 
theamountof  rents  of  the  premises  received  by 
Mrs.  Scntggt  from  that  dale  to  the  date  of  the 
master's  report,  and  that  the  amount  reported 
by  the  master  aa  due  the  Railroad  Company 
forgronndandolherrenlamlghtbecr^l' v)  in 

An  injunction  was  allowed  aa  ^iraycd  .oi-. 
Hra.  Scnigga  answered  the  bill,  aomlttlug  her 
retention  dTllie  poaaeedon  of  the  propertv ,  bat 
deniedher  liabili^  for  rente,  and  averred  that 
she  waa  not  only  entitled  to  the  rents  but  also 
to  the  amount  (a  the  decree  and  the  penalty  ad- 

^ y  the  Supreme  Court,  and  interest  on 

1,  and  set  up  said  decree  as  mjv^ieafa  and 
concIuslTe  in  her  favor. 

At  this  stage  of  the  cause  it  was,  on  petition 
of  the  Railroad  Company,  removed  to  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  UississippL 

Upon  motion  made  to  the  district  court,  the 
Injunction  allowed  bv  Uie  state  court  was  mod- 
ified so  |aa  to  tcstrain  the  collection  of  only 
$30,000  of  the  decree,  and  Hn.  Scruggs  waa 
required  to  give,  and  did  give,  a  reiundlng 
bond  In  the  sum  of  |10,000,  for  tite  repayment 
of  any  sum  which  might  on  final  hearing  be 
decreed  agalnat  her.  An  execntiou  having  Is- 
sued to  coUect  the  residue  of  the  decree,  less 
the  B^d  930,000,  the  Railroad  Company  paid 
the  marshal  $19,317. 

On  September  34,  I8T0,  tiie  Railroad  Com- 
pany filM  Its  amended  bill  and  bill  of  inter- 
pleader. In  which  it  averred  that  one  J.  H.  Yiaer 
claimed  to  have  a  lien  on  the  decree  In  favor  of 
Hn.  Scruggs  against  the  RaQroad  Company, 
and  it  brought  Into  court  tiie  sum  of  |3,010, 
the  residue  of  the  decree,  not  enjoined  or  not 


E  United  States.  Ucr.  Term, 

^d  to  the  marshal,  and  made  Yiser  and  Mn. 

^ruegs  defendants,  and  prayed  that  the  rlg^ 

'  Bllrartiea  ml^t  be  settled  and  dctennined. 

On  December  34,  167B,  the  district  court  de- 
creed BB  follows:  that  the  Railroad  Comptsy 
is  entitled  to  have  credited  on  the  amount 
awarded  and  decreed,  by  the  Supreme  Court  ot 
the  State,  "The  reasonable  rents  which  she," 
Mrs.  Scru^rs,  had  "actually  received  or  miriit  [in] 
have  received  ly  prudent  management,  ig  for 
any  period  she  actually,  by  herself  or  agent,  o» 
cupied  the  hotel  and  proper^  at  Corinth,  fnun 
May  II,  IBTl,  forvrard  to  the  dale  of  the  re- 
ceivers taking  poBsession  under  a  formv  order 
of  this  court,  and  ordered  a  reference  to  a 
master  to  report  the  amount  with  which  the  de- 
cree should  be  cr^ililed  by  reason  of  the  rents 
received,  aod  the  use  and  occupancy  of  said 
premises  by  Mrs.  Scrngga. 

On  Ihe  ncstday  the  court  decreed  thatTiser 
was  entitled  lo  $1,382  of  the  $3,610psid  in  WUiB 
Kallroad  Comimny  on  filing  its  olllof  wet- 
pleaoer,  that  being  the  amount  of  a  Judgmeni 
recovered  by  him  against  Mrs.  ScruKB,  and  for 
the  payment  of  -which  the  RallroaOGompaiiy 
had  been  duly  mimmoned  as  gami^ce. 

Upon  the  coming  In  of  tlic  masterB  report, 
the  court  refused  lo  deduct  from  the  decree,  io 
favor  of  Mrs. .  Scrugpi,  any  sum  for  grounil- 
renlsdue  the  Railroad  Company,  and  having  re- 
duced theamouot  (if  rent  reported  by  lhemi.'<- 
ler  as  due  from  Mrs.  ScniegB,  appliiHl  Uie  resi- 
due as  a  credit  upon  s«id  decree,  and  aa  ibc  re- 
sult of  such  spplicution  found  til  at  (here  nM 
due  from  Mi-s.  Scruggs  to  the  Railroad  Com- 
pany on  (be  refunding  bond  the  eum  of  JITS. 
for  which  it  rendcreda  decree  in  favor  of  the 
Railroad  Company  against  Mrs.  Scruggs  and 
the  sureties  on  said  bond,  and  also  rendered  a 
decree  in  favor  of  VIscr  against  the  same  par- 
ties for  $3,807.37. 

From  this  decree,  Mrs.  .Scruggs  and  £.  R. 
Matthews  and  James  Matthews,  the  soreliea  on 
the  refunding  bond,  have  appealed  to  this  conit. 

Mrs.  Scruggs  now  complains  of  the  decree, 
so  far  as  it  conccrus  Uio  RailruoO  Companv,  on 
the  sole  sround  that  It  directed  the  value  of  the 
renU  and  occupancy  of  the  hotel  and  improve- 
ments to  be  credited  upon  the  decree  m  hot  ^ 
favor  agaloot  (he  Railroad  Company.  ' 

She  also  insists  that  the  decree  agidnst  her,  in 
favor  of  yiser,  was  erroneooa,  for  naasoni 
which  will  be  found  BtAted  in  the  opinltai  of  Ihe 
court. 

Ibtm.  H.  P.  BrajiLam.  /.  £  Ohalmen 
and  Davii  P.  Leteit,  for  appellants. 

Meitn.  D.  H.  Ponton,  and  W,  T.  0.  Stanm, 
for  the  Memphis  and  Charleeton  Bailioad  Com- 
pany, appellee. 

Mr.  6.  F.  PUllipB,  for  Vir«r,  ^ipeDH, 

Mr.  JtuHet  Woodfl  delivered  the  opinkui  of 
the  coort: 

The  contention  ot  the  appellaat  b,  that  hav- 
ing obtained  a  decree  for  ttie  value  of  the  botd 
and  improvements  built  by  John  W.  Sougo 
upon  the  lands  nf  the  Railitwd  Compwy,  wuh 
damages  for  the  appeal,  and  interest,  to  be  paid 
upon  the  surrender  by  her  of  the  hotel  and  im- 
provements to  the  Rulroad  Company,  abe  was 
entitled  tothe  payment  of  bar  decree  with  fa>- 
teieat,  and  aa  long  as  the  R^lraad  Oompany 
failed  to  pay  the  decrea,  ma  not  diargeabia 

iw  V.  s. 


.  COCH^IC 


Hatthkws  t.  Hkhtbib,  no.,  R  R.  Co. 


wUh  lbs  rents  or  Uie  value  of  ihe  occupancy  o( 


Ihe  ((KemeDt  tombmlt  to  artdtralors,  that  both 
^niM,  llie  fUllroad  Company  on  Uie  one  baod, 
udJolm  W.  Bcrogga  and  Naiciws,  lils  wife, 
to  whom  be  bad  convened  hla  leasehold  and  Im- 
proTcnwDts,  on  tbe  omer,  bod  agreed  that  the 
pnpit;  ihinild  be  turrendered  to  tbe  Railroad 
uiapan;,  and  that,  in  pursuance  of  the  orisl- 
nl  cootnct  between  John  W.  Scruggs  and  we 
Biiiroad  Companj,  the  latl«r  was  to  paj  the 


TtK  arbltraton  decided  that  on  the  payment 
of  tbs  Rin  awarded  by  them,  Hn.  Scruggs 
ihoold  deliTer  the  poaaenion  of  the  hotel  to  the 
RtitrQad  Companj. 

laberbill  Oled  to  enforce  this  award,  Mrs. 
baagft  pravB  that  the  Railroad  Company  may 
U  compelled  to  pay  tbe  award,  and  Uiat  "  hw 
liai  ror  tbe  same  in  said  property  may  tw  or 
foreid." 

The  court  in  which  ber  bill  was  filed  mode 
dmee  to  the  effect  tliat  Mrs.  Scruggs  had 
!ia  on  tbe  property  for  tbe  amount  of  said 
■wird,  with  mterest  thereon  from  January  21, 
ifn,  ordered  ite  payment  within  tUirtv  days, 
[  tad  Id  defonlt  of  payment,  directed  tnal  the 
fmpenj  aboold  he  sold  atid  the  proceeds  ap- 
piicd  to  tbe  payment  of  the  amount  duo  on  the 
twtri.  Thto  decree  waa  In  ell  renpecls  af- 
bmad  bj  the  Supreme  Court  of  Mississippi. 

We  tUnk  that  upon  theae  facts  Hn.  Scruggs 
■art  In  equity  be  tre«ted  aa  if  ahe  waa  a  mort- 
ngec  to  pcMBesrion.  All  the  parties  ood  the 
Chaaceiy  and  Supreme  Courts  nave  treated  the 
lusB  awarded  Hn.  Scruggs  aa  a  lien  upon  the 
[niKTtT,  and  tt  was  decreed  and  no  one  dia- 
pottd  that  she  waa  entitled  to  retain  poaaesslon 
4a(a  ha  Ueo  waa  discharged. 

Trsatlog  ber  aa  a  mortgagee  in  possession, 
ii  seeoostahle  for  the  net  ten ta  and  profits  of 
(Male.    It  bcT  poeseesion  was  by  tenant,  she  is 
icaonUaUe  for  such  net  rents  and  profits  as  she 
conid  with  reaeonable  diligence  have  received. 


-.a«*. 


Dtoraw,  1  Halst  Cb.,  846 ;  Seitham 
2  Cal..  387 ;  OUm  v.  SeckmU,  19 
M ;  BdrrUen  v.  ItV**>  S4  Conn.,  1 ; 
._jfAT,£«Ariei:,81Pa.  8t.,181i  Br«*- 
tvHp>  V.  Brvoki,  3  A.  E.  Hanh,  8SS ;  l%aTp 
'.  Alb.  •  B.  Hon.,  8 ;  Anaong  v.  Asgwrs,  " 


receive  interest  i 
l>er  lien,  and  not  account  for  the 

, Its  of  tbe  noperty  on  which  her 

irtdle  it  was  in  ber  poasnsloii. 

ha  atva  tbat  the  Railroad  Company  mlsht 

(  kmS  trnmediite  poaaeaalon  by  paying  uie 

mat  at  tbe  award.    So  any  mortgagee  In 


•  lUa  does  not  excoae  tbe  mortgagee 
mmilng  for  the  lenta  and  profits  of  Uie 
gad  ftopertj  recdved  bv  blm. 
ma  that  tbe  RaHrou  Company  had 


John  W.  Scrun;*  and  the  Bailroad  Company, 
and  tbe  value  attha  property,  or  rather,  as  the 
arUtralon  miderstood  it,  the  value  of  tbe  im- 
provements placed  by  John  W.  Scruggs  on  the 
land  of  the  Railroad  Company.  They  were  not 
authorized  to  adjust  and  settle  the  accounts 
between  the  Railroad  Company  and  Scruegs. 
When,  therefore,  Hrs.  Scn^scs  filed  her  bill  to 
enforce  the  award,  it  was  admitted  by  her  coun- 
sel that  the  matter  of  tbe  ground-rent  was  not 
included  in  the  award,  and  tbat  tbe  same  ought 
to  be  deducted  from  the  amount  awarded  by  the 
arbitrators,  and  that  she  should  be  permitted  to 
set  cdT  as  against  sudt  rents  any  amount  due  by 
tbe  Railroad  Company  for  board  of  empioj/ii, 
the  said  amount  to  be  adjusted  by  reference  to 
the  master  od  the  court. 

The  award  did  not,  therefore,  settle  tbe  con- 
troversy between  the  parties.  Tbe  Railroad 
Company  waa  Justified  in  refu^g  to  pay  the 
awaiduntilthe  deductions  therefrom,  towliich 
tt  was  admitted  tbat  It  was  entitled,  should  be 
ascert^ned,  and  in  defending  the  suit  brou^t 
by  Hrs.  Scruggs  to  enforce  the  payment  of  the 
entire  award.  While  this  litigation  was  pend- 
ing, tbe  rents  end  profits  actually  received  In 
cash  by  ber  were  ftlO.Sll,  and  she  herself  occu- 
pied the  premlaes  in  person  for  two  years. 

Thecourtbelow  found  tbat  there  was  due  the 
Railroad  Company,  by  reason  of  rents  Incurred 
by  Mrs.  Scruggs  and  the  occupancy  of  tbe  prcm- 
teee  by  her,  the  sum  of  #17,414.60.  The  testi- 
mony In  the  record  fully  sustains  this  finding. 
As  Mrs:  Scruggs  ioMsled  that  she  shonid  have 
interest  on  the  amount  decreed  her  bv  the  Chan- 
cery and  Supreme  Courts  of  Hisossippi,  she 
was  not  entitled  also  to  claim  the  rents  of  tbe 


The  case,  therefoie,  stands  thus:  the  Railroad 
Company  was  indebted  to  Hrs.  Scruggs  in  tbe 
sum  of  $81,660,  which  waa  a  lien  upon  the  prem- 
ises, and  Mrs.  Scruggs  was  in  poasesslon.  On 
the  other  band,  the  amount  of  tbe  decree  and  In- 
terest, It  was  admittnl,  were  subject  to  be  re- 
duced by  the  grouud -rents  due  to  tbe  Railroad 
Company.  Mrs.  Scru^n,  who  was  shown  lo  be 
Insolvent  was  proceeding  to  collect  by  execu- 
tion the  full  amount  of  &x  decree,  with  lnte^ 
est ;  the  Railroad  Company  was  compelled.  In 
order  to  protect  itself  from  lose,  to  file  the  bill 
in  this  caae  to  have  the  decree  cieditad  with  tbe 
amount  due  for  the  ground  lenta.  While  this 
litigation  was  pending,  Hn.  Scrum  recdved 
in  cosh,  rents  to  the  amoimt  of  tl0jBl4,  and  oo- 
cunied  the  premiaes  herself  two  yean. 

ahe  was  clearly  liable  to  account  for  the  rents 
received  by  her.  and  for  a  reasonable  rental 
while  the  premlsea  were  actually  occupied  bv 
her.  The  court  below  did  not  charge  her  with 
a  dollar  for  which  she  was  not  accountable.  So 
far,  therefore,  aa  the  decree  relalea  lo  tbe  con- 
(roveiay  between  ber  and  the  Railroad  Oom- 
decree. 

part  of  the  decree 
by  which  tbe  debt  chkimed  by  J.  H.  Tiaer  was 
ordered  to  be  paid  out  of  the  money  due  from 
the  Railroad  Company  on  the  decree  in  favor  of 
Hr^  Scrugga. 

After  the  bill  of  Interpleader,  filed  bf  the 
?U  , 
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BupaBKE  CouBT  OF  Tax  Ukitkd  Stath. 


RaJlroad  Corapaar,  Viser  flled  bis  cross-bfU 
woioat  the  Company  and  Mn.  Scruegs,  in 
■widrh  he  alleged  that,  on  May  II,  18897 John 
W.ScruggB  and  Narcissa,  his  wife,  executed  to 
him  B  mortgage  upon  the  leasehold  and  im- 

B'OTenienta  thereon,  known  bh  the  Bcm^Ka 
ouBe,  ol  which  (Bid  Narcisaa  was  then  ffie 
owner,  to  Kcuie  a  note  dated  the  same  day  aa 
the  mortgage,  made  by  them  for  the  payment  to 
him  of  |S,000  twelve  montha  after  date,  and 
prayed  that  Ule  Railroad  Company  might  be 
compelled  to  pay  to  him,  ontof  tLemoneyadae 
from  it  to  Mrs.  Mirugga,  the  amount  due  him  on 
said  note  and  mortgaae.  This  relief  was  resisted 
by  Urs.  Scrugga  on  the  ground  that,  at  the  date 
of  the  note  and  mortgage,  she  was  a/« 
and  incompetent,  under  the  law  of  Mi 
to  incumber  her  proper^  for  her  own  or  her 
husbands  debts. 

In  the  suit  which  Hta.  Scruggs  brought  in  the 
Chancery  Court  of  Alcorn  County  to  enforce 
the  award  of  the  arbitrators,  Yiser,  who  had 
been  made  a  partv  defendant,  had  filed  his  an- 
swer and  CTOss-biU,  setting  up  said  note  and  in- 
eiiiting  that  the  mortgagejgivon  to  secure  it  was 
a  lien  on  said  property.  Upon  appeal  to  the  So- 
preme  Court  of  Mississippi,  that  court  decided 
that  the  mortgage  was  a  good  lien  on  the  Income 
of  the  property  covered  thereby.  Titer  v. 
&n^y»,  MMiBa.,706. 

The  proper^  covered  by  the  mortgage  was 
represented  by  the  decree  rendered  In  favor  of 
tirs.  Scruna  against  the  Railroad  Company  for 
$81,666.  The  Income  of  the  decree  represented 
by  the  interest  was,  as  appears  by  the  r«K>rt  of 
the  master,  ample  to  pay  the  demand  ot^Viser. 
There  was  no  application  of  the  income  until 
the  court  made  the  final  decree  In  this  case. 
There  were  then  two  funds,  the  principal  and 
the  interest  of  the  decree.  Viser  had  a  lien  on 
the  interest,  and  the  demand  of  the  Railroad 
Company  was  paj^able  out  of  either  principal  or 
interest.  Following,  therefore,  the  practice  of 
courts  of  equi^  in  marshaling  securities,  Ald- 
ridt  V,  Cooper,  8  Vea.,  382,  the  court  directed 
the  payment  of  TIser's  lien  out  of  the  interest. 
In  doing  this,  no  injustloe  was  suffered  by  Mrs. 
IJcruggB.  The  method  adopted  for  calculating 
the  amount  due  on  the  decree  was  according  to 
the  established  rules  in  such  cases.  The  debt 
due  Viser  was  clearly  proven.  It  was  payable 
out  of  a  fund  which  IneSect  vres  in  poesesdon 
of  the  court,  and  the  court  was  ri^tln  ordering 
It  to  be  paid. 

It  Is  contended  for  Mt«.  Scruffn  that  the  debt 
of  Tiser  conld  only  be  satlBfledby  laying  hold 
.  of  the  eormu  at  the  property  by  a  receiver  and 
through  him  collecnng  the  income  and  apply- 
ing it  But  in  this  case  there  was  no  necessity 
for  a  receiver  for  the  property  and  Its  Income 
was  virtually  In  the  hands  of  the  court.  The 
appointment  of  a  lecekei  was,  under  the  cir- 
cumstances of  the  caae,  unnecessary  and  im- 
practicable. The  property  was  a  decree  of 
court,  of  which  a  receiver  could  not  take  pos- 
session. 

Complaint  la  made  by  appellants  because  the 
decree  of  the  circuit  court  for  the  payment  of 
Vlser's  demand  was  rendered,  not  only  airninst 
Mm  Scruggs,  but  against  the  sureties  on  the  re- 
funding bond  eiveu  by  her.  It  is  said  that  the 
bond  was  payable  to  the  Railroad  Company  and 


Oct.  Teu(, 
mdeiiog  a  decree 


the  court  was  not  Justified  in  re. 

in  favor  of  Viser  against  the  su..-.~ 

The  bond  took  Ute  place  of  (10,000  which 
was  virtually  in  possession  of  the  court,  to  do 
with  as  justice  and  equity  might  require.  Tb* 
court  disposed  of  the  sum  payable  on  the  hood 
as  if  it  had  been  so  much  mooey  in  the  rcgiftiy 
of  the  court  It  Is  true  the  bond  was  pavab& 
to  the  Railroad  Company.  But  the  amount  de- 
creed to  be  paid  to  Tiser  was  deducted  from  ibe 
sum  due  the  Railroad  Company  on  the  refund 
fog  bond,  and  the  appellants  have  no  groundot 
oompl^nt 

mare  of  opinion  Oat  the  decree  t^  Ote  Ciraiil 
Court  wot  in  all  retpecU  right  and  it  mwl,  Hien- 
fore,  be  qfflrmed. 

Mr.  Jtatiee  EHald  and  Mr.  Jvetiee  H^t- 
tkewadidnot  sit  in  this  case,  and  took  no  pin 
in  its  decision. 

Truooopf.   Test! 

Jamea  H.  HcKenner,  Clerk,  Bup,  Court,  P.  S. 


THJMA^  L»VSB,uICecdveroftbePrope^    . 
tyotWi.  H.LocKR,FlffinSrr., 

WM.  KINO.  JOHN  M.  OOETCRITJS  axd 
EDWARD  B.  POOR.  Aflsignees  of  the  Prop- 
er^ end  Effects  of  Wm.  H.  Locek. 
(See  8.  C,  Beporter's  ed.,  «I»-ta.l 


, , „ for  the  beoem  at 

oredlton  made  without  Intent  to  hinder,  dcii?  or 
defraud  ciedtton,ls  valid,  at  least  for  the  pmpan 
ot  seourinp  an  eqiial  dMzibutioD  of  the  cMto 
amons  oreAtora.  and  the  anignees  can  hold  the  tm- 
oeedi  ot  10^  proper^  deposited  br  lieai  to  an- 
other State,  andnrt  a  receiver  of  the  OBbMrtprap- 
ertr  appointed  In  that  States 

[No.  S8B.1 
Argwd  Apr.  S,  6, 1883.  DeafM  Apr.  SO,  1883. 


The  history  and  facts  of  the  ease  fnlly  app«ar 
in  the  opinion  of  the  court 
Mr.  C.  Bimlmbridce  Smith,  for  pUindS 

Meun.  K.  W.  ZMvlna  tud  A.  P.  IFUIa- 
Aeod,  for  defendanta  in  error. 


Nora.- ^ 

irh«ii  not   Pee  noU 
(T  Wbcau).  CCe. 

BanKruiitttnt 

aiUuo/;  a.S.L ,.. 

iltwnarje  In  forrlipt  aiuMt 


UarbiuT  t.  Iboolo.  9)  C-  S. 
itlaitmnfSlalt.wivtMmliiim 
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Jfr.  AXiM  ffur'w  delivered  tbe  opinion 
dthecoon; 

We  lie  to  coDrider  is  tVn  cau  whetbei  the 
hd  Judiment  of  the  Court  of  Appeals  of  New 
Toth  hu  deprived  plaintiff  In  error  of  any 
1^1,  lille.  or  priTilege  under  the  Conatitulion 
I      wbwiotUie  Uoiled  Slates. 

Thii  queHiioti  arises  out  of  ttw  following 
bm,  which  arc  embodied  in  a  special  finding 
In;    udc  bj  tbe  cuurt  of  original  Junsdictlon: 

Bt  deed  of  assignment  eieciited  and  deliv- 
ml  September  23,  1873.  Wm,  H.  Locke,  n  cil- 
limo(Sew  Jersey,  transferred  and  conveyed 
loWm.  Eing,  John  M.  (Joetcliius  and  Edward 
E  Pnor.  sad  the  surrlvor  ottlieio  and  their  and 
bHlieiriuuI assigns,  allof  liisproperlyof 
kind  and  description,  except  such  as  wi 
nnpi  !>rlaw  from  execution,  "  In  trust  to  take 
puvevloD  of  and  collect  and  to  sell  nnd  dispose 
uf  iIk  Bine  at  public  or  private  sale  inthelrdis- 
cmioa,  and  to  distribute  tlie  proceeds  to  and 
vacrng  the  creditors  of  the  said  Wm.  H.  Locke, 
in  proportion  to  iheir  several  liist  detnands.puT- 
uist  Lo  the  statutes  in  such  case  made  and 
pniTidcd,  and  on  the  further  trust  to  pay  ~ 
'  niptas,  if  any  there  be,  after  fullv  satisfying 
•M  paying  tne  said  creditors  ana  all  prope; 
tnU  and  dwi^es.to  the  Haid  Wm.  H.  Locke.' 
Ahhoo^  the  dood  does  not,  in  terms  refer  U 
ur  particular  itatutc,  it  may  be  taken — the 
tw  being  ao  found — that  the  intention  of  Locke 
ud  the  asdgDon  was  to  have  a  distribution 
■ade  tntoag  the  creditors  of  the  former,  in 
eoalormiif  with  the  reqitirements  of  an  Act  of 
4*  Lefiflatore  of  New  Jeraey,  passed  April  16, 
104  enihkd  "  An  Act  to  Secure  to  Creditors 
M  }liaal  and  Just  Division  of  the  Estates  of 
tWwnWho  Convey  to  Assignees  (ortheBen- 
*cf  Crcdittwa." 

Tkat  Act  provides,  among  other  thtncb,  that 
"nycoovejance  or  assignment  by  a  f"  -' 

U  Mate,  real  or  peTsona)  or  both,  h 
•a  taiUrna  for  the  benefit  of  creditora,  shall  be 
**de  lot  their  equal  benefit  in  proportii 
iWr  several  demands  to  the  net  amount  that 
>M  coaw  to  the  hands  of  the  assignee  for  dis- 
triUnion:  and  all  preferences  of  one  creditor 
**«  sK<lier,  or  whereby  one  shall  be  f  rst  paid 
"W»e  a  gteMer  proportion  In  respect  to  hia 
«te  than  aaotber,  shall  be  deemed  fmudulent 
•ad  nU.  excepting  mortgage  sod  Judgment 
'nttota,  when  the  Judgment  has  not  been  by 
"■iIiarioD  tor  the  purpose  of  preferring  credit- 
«>'SM:J);  rurtber.thattbedebtorshallannex 
t^  kia  iMifninrnt  an  inventory,  under  oath  or 
■fimaiioB,  of  sU  of  hi*  property,  together  with 
i  IM  of  hli  creditors,  aod  the  amount  of  their 
'*^«ctiTe  dainu,  audi  inventory  not,  however, 
'*  M  eoochiaive  as  to  the  quantity  of  the  debt- 
"*  ^  and  the  assignee  to  be  entitled  to 


:for  ibe  . 
11;  tot  OUag  by  the  aasignee.underoMh, 
-  -  J*  iswitory  and  valos^n  of  the  estate; 
>■'»  tha  eucntlon  by  him  of  a  bond  In  double 
*  aofeodi  uivenloryor  valuation;  for 


^otf  of  the  debtor's  residenoe,  wltliin  three 
»nishi after  tbadkMattbetaslgiunent.of  allst 
Ml  C.  8.  V.  S..  Book  87. 


of  all  such  credltora  as  claim  to  be  snch.  and 
the  amount  of  their  demands,  flratmakinclt 
known  by  advertisement  that  all  claims  e«sUist 
the  estate  must  be  made  as  prescrit>ed  m  the 
statute,  or  be  forever  t>arred  from  coming  in 
for  a  dividend  of  said  estate,  otherwise  than  as 
provided;  for  the  right  of  the  assignee  or  any 
creditor  or  person  interested  to  accept  to  the 
allowance  of  any  claim  presented;  for  the  ad- 
judication of  such  eicepUons;  for  fair  and 
equal  dividends  from  time  to  time  amou^  the 
creditors  of  the  assets  In  proportion  to  their  re- 
spective claims,  and  for  a  final  accounting  by 
the  assignee  in  the  orphan's  court  of  the  coun- 
'  ty;  such  settlement  and  adjudication  to  be  con- 
'  elusive  on  all  parties,  except  tor  assets  which 
may  af teru'ards  come  to  band,  or  for  frauds  or 
apparent  error.    Sees.  3-7. 

The  Act  further  provides: 

"  Sec.  11.  If  any  creditor  shall  not  exhibit 
his,  her  or  their  claims  within  the  term  of  three 
monthsas  aforesaid,  such  claimshall  be  barred 
of  a  dividend  unless  the  estate  shall  prove  suf- 
ficient after  the  debts  exhibited  and  aUowod  are 
fully  satisfied,  or  such  creditor  shall  find  some 
other  estate  not  accounted  for  by  the  assignee 
or  assignees  before  distribution,  in  which  case 
such  barred  creditor  shall  be  entitled  to  a  rat- 
able proportion  therefrom. 

Sec.  12.  Wheneveranyassignceor  assignees, 
as  aforesaid,  shall  sell  any  r^  estate  of  such 
debtor  or  deblc^r-s  as  is  conveyed  In  trust  ai 
aforesaid,  he  or  they  shall  piijcccd  to  advertise 
and  sell  Uie  same  in  manner  as  is  now  or  nmy 
hereefter  be  prescribed  in  the  cnse  of  an  exec- 
utor or  administrator  directed  to  sell  lands  by 
an  order  of  the  orphan'a  court  for  the  peytneat 
of  the  debts  of  the  testator  or  intestate. 

Sec.  18.  Every  asrignee,  as  aforesaid,  shall 
have  as  full  power  and  authority  to  dispose  of 
all  estate,  real  and  personal,  assigned,  as  the  i 
said  debtor  or  debtors  had  at  the  time  of  the 
assignment,  and  lo  sue  for  and  recover  In  the 
proper  name  of  such  assignee  or  assignees, 
everything  belonging  or  appertaining  to  nld 
estate,  real  or  pcr^onaE.  of  said  debtor  or  debt- 
ors, and  shall  have  full  power  and  author- 
ity to  refer  to  arbitration,  settle  and  compound 
and  to  agree  with  any  person  concerning  the 
same,  and  to  redeem  all  mortgages  and  condi- 
tional contracts,  and  generally  to  act  and  do 
whatever  the  said  debtor  or  deotoia  might  have 
lawfully  done  in  the  premises. 

Sec.  14.  Nothing  In  this  Act  shall  be  taken 

'  understood  as  discharging  said  debtor  or 
debtors  from  liabilities  to  their  creditors  who 
may  not  choose  lo  exhibit  their  claims  either  in 
regard  to  the  persons  of  such  debtors  or  to 
any  estate,  teal  or  petvonal  not  assigned  as  afore- 
safd.but  with  respect  to  the  credllon  who  shall 
come  in  under  said  assignment  and  exhibit 
their  demands  as  aforesaid  for  a  dividend,  tbcy 
shall  be  wholly  barred  from  having  afterwanls 

'-in  or  suit  at  taworequlty  against  such 

T  their  representatives,  unlees  on  the 


debtors  with  respect  to  the  said  assignment, 
coDcealinghisestale,  real  or  personal^  wheth- 
er in  possession,  held  in  trust,  or  otherwise." 
The  estate  which  came  into  the  hands  of  the 
ligneee  was  converted  Into  money  Id  New 
Jersey  the  amount  being  nearly  $900,00" 
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SUTREUE  COHBT  0 


James  H.  HoUenDer,  Clerk,  Sup.  Ogun.  V.  B. 


[401]  {n  the  Hatter  of  the  AppliciitioD  of  THE  DB- 
VOE  MANUFACTURING  COMPANY,  for 
ft  Writ  of  ProliibltioD. 

(See  S.  C,  Reporter^  od..  tOl-UT.) 
DUtriet  CovrUJuriidiction  of— territorial  limit* 
—boundary  betuten  State*— houndarie*  ofjudi- 
eiat  dttliiet. 

•1.  TbeDIHrlotOourtof  the  United  Statesfortbe 
District  ot  Kew  Jeiser  baa  Juiisdlctlou  of  a  milt  Id 
■dmlraJty,  In  ptnonam.  aealast  a  New  TorkCorpo- 
mtlOD,  wbere  It  sequins  such  JurlsdloUoD  by  tbe 
letiure.  under  procenot  etlachmeDt,of  aresBelbe- 
longliiB  to  Mich  CorporaUoe,  wt 


elaodtiutedlBwtllilotbetenitoTl&llim- 

lU  of  the  Slate  ot  New  Jener  and  of  the  Dbtiiot  ot 
MewJener.uidlsnotwjtiilii  tbe  temiorlal  llniltB 
^  .!._>».....  u — ^— ,.  —- >f  the  Sutem  DtotrIM 


s  ITiiiTKD  Statss. 


OcT.TlEM, 


mentof  September  la,  IKO.  b) 

M  set  forth  in,  and  ooi ' 

KTegeotJunelS,  ISBl. 

i.  When  CoDBTBm 

Bhall  ooiulfitotaSt4i(e.  the  boundaries  of  ttaedMrlct 
vary  at terwarda  ua  those  ot  tbe  State  vary. 

[No.  13,  Orig] 
Submilted  Apr.  9, 18S3.    Decided  May  7, 1883. 

PETITION  for  a  writ  of  prohibUion. 
The  history  and  facta  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court 
Mr.  HantT  J.  Seadd«r,  for  petitioner: 
The  oSco  of  Ilie  writ  of  prohibition  la  to  pre- 
vent an  UDlaTrful  assumption  of  jurisdiction;  it 
lies  to  a  court  of  admiralty,  only  when  that 
court  la  acting  in  excess  of  its  Jurisdiction. 
Ee parte  (^rdon,  104 U.  S..5ie(XXVL,8I4); 


by  appeal.  If  it  appotr  in  order  to  try  the 
Its  of  the  action,  it  confesses  jurisdiction;  ap- 
pearing specially  to  deny  jurisdiction  onlj.it 
temet  oy  an  order  denying  its  motion  tor  relief 
from  the  cognizance  of  the  court,  and  has  no 
u  that  order. 

_  ■.  Upragtu,  12  Pet,  880. 

In  constituting  the  States  of  New  Jersey  and 
New  York  respectively,  districts,  the  Legisla- 
j^^j__,__j , —  ... —  J. — 1... ..  .,.- 

then 
limits  of  the 

The  Juriadiclfon  of  the  State  of  New  York  In 
1T8D  extended  to  low  water  mark  along  the  Jer- 
sey shore,  including  the  Kill  van  Eull,  and  the 
District  of  New  York  was  co-extensive  with 
such  jurisdictional  limits  of  the  Stale 

The  grant  by  James  must  be  treated  as  a  royal 

*Head  QoCca  by  Mr.  Jiatlce  BtATCHFOBO. 


^Tant,  snd  nothing  held  by  Inlcndinent  sjsiiul 
-'  or  In  favor  of  the  grantce- 

Martin  v.  Wadi/fU,  16  Pet,  867. 

None  of  the  Stales  enlarged  its  territorinl  Um- 

1  over  those  in  Its  provincial  character  bj  Uk 
mere  operation  of  independence  from  theio'- 
crelgnty  of  the  mother  county,  and  Ihcnileap- 
ilicd  lo  New  Jeraey  by  the  V-  S,  Circuit  Court 
1  Corf, Id  V.  Coryea.  4  Wash.  (C.  C),  871,  uio 
the  Dcluware  Bay  and  River  is  applicable  10  ths 
eastern  shore  of  the  State,  upon  the  wtten  of 
the  KiU  van  Kull  and  Hudson  River. 

Handly  v.  Antfumy.  5  Wheat,  874. 

The  limits  of  New  Jersey  as  a  Province  wis 
rocogniKd  by  the  authorities  of  thai  State  u 
the  shore  or  low  water  mark  of  the  waten  of 
the  Hudson  and  New  York  Bay  so-called,  in- 
clusive of  the  Kill  van  Eull,  and  continued  m 

be  recognized  untilthebeginnlngof  thepns- 
ent  century. 

&ate  V.  Baieoek,  1  Vroom,  88. 

The  jurisdiction  of  the  State  of  New  Tork, 
therefore.in  1 789,  covered  the  place  of  the  seirure 
under  consideration  here,  and  the  District  of 
New  York  equally  covered  ft;  and  unlen  xae 
change  has  been  effected  by  the  National  Legis- 
lation in  the  extent  of  that  district,  it  still  eta- 
braces  it  and  the  District  Court  of  New  iaatj 
has  no  jurisdiction  over  it. 

Slate  legislation  cannot  affect  the  lerritcriil 
extent  of  the  federaldistrlcts;  andhence,  what- 
ever has  been  done  by  the  respective  District; 
of  New  York  and  New  Jersey,  can  engsge  it- 
tention  only  so  far  as  Congress  nay  have  oeirt- 
miued  such  acts  to  be  capable  cf  toming  the 
foundstionB  of  its  definitions  of  districts. 

Congress,  however,  has  not  changed  the  Gm- 
its  of  Uie  District  of  New  Jersev- 

Mr.  Franklin  A.  Wilcox,  contra,  dtcd  the 
following  authorities: 

Hall  v.  Detoe  Mfg.  Cb.,  14  Fed.  Rep..lSS; 
The  L.  W.  Eaton.  9  Ben-,  380;  Peifptt  v,  R.  R. 
&.,4aN.Y.,  aei;  Stato  V.  Babmek,  1  Vroom. S>>- 

Jfr.  Juttkt  Bl»taUbrd  delivered  the  Ofun- 
ion  of  the  court: 

The  question  involved  in  this  case  is  as  to  the 
territorial  jurisdiction  of  the  District  Court  of 
the  United  Stales  forthe  District  of  NewJeisey- 
In  April,  1882,  a  libel  In  admiralty,  inpenontM, 
for  damages  growing  out  of  a  collision,  was  Bled 
in  that  court  attest  The  Devoe  Hanofacturing 
Company,  a  New  York  Corporation.    In  Octo- 
ber, 188'3,  process  was  issued  by  the  the  court 
to  tie  marshal,  commanding  him  to  cite  there- 
spondent  If  it  should  be  found  in  the  district 
and,  il  It  could  not  be  there  found,  to  attach  its 
goods  and  chattels  within  thedisirict    Onthis 
process,  the  marshal  seized  a  tug  belonnnc  to 
the  Corporation  and  made  return  thalbenadat- 
tached  the  tug,  as  its  property.    At  the  tiiae  of 
the  seizure,  me  tug  was  afloat  In  the  EHIwi 
Kull,  between  Staten  Island  and  New  Jerwr, 
at  the  end  of  a  dock  at  Bayonne,  New  JaseT, 
at  a  place  at  least  SOO  feet  below  high  water 
mark  and  nearly  the  same  distance  below  lo^c 
water  mark,  and  about  halt  a  mile  from  theezt- 
trance  of  the  Kill  toto  the  Bay  of  New  Yorfc, 
and  was  fastened  to  the  dock  by  means  of  aline 
or  fastening  running  from  the  tug  aod  attaduil 
to  spiles  on  the  dock,  and  was  lying  close  up  i  •  > 
the  dock.    The  respondent,  insisting  that  ilir 
tug.  when  seized,  was  within  the  cxcIusjtc  ju- 
,  -  I    108  I'.  ?^. 

I.  L.OCH^IC 
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lUictkiu  of  Ui«  Hi^icru  Di^tricl  of  New  York 
■adnotwithjnthe  jiiriadkiioaof  the  District  of 
"StV*  Jatey,  applied  Ui  Ibe  court  to  set  aeidc  ibe 
•  nice  of  the  nroces*.  Ttie  court  denied  tlie 
ipplicaiioD,  bolding  th»t  the  tug,  l>eing,  when 
itiial.  fastened  to  a  wharf  or  pier  on  tile  west- 
era  aide  of  the  Kill  van  Kull.  was  within  ihe 
Midusive  jurisdiction  of  the  District  of  Mew 
Itnej.  The  rcspoodeDt  now  applica  to  Ihia 
toait  U>  iuue  a  wnt  of  prohibition  to  the  District 
Cuun,  restraimnK  it  from  excrciaiDg  llie  juris- 
dinioQ  so  aaserted. 

Bj  section  S  of  the  Act  of  September  24, 1789, 
"Tocslabliah  tbe  Judicial  courts  of  the  Unitca 
S;aie,,''  ch.  20,  1  Slat  at  L.,  73,  the  Uoited 
M«tf«  were  divided  "  into  tbirteeu  districts,  to 
k  iimJted  and  called  as  follows:  •  •  •  one 
ui  consist  of  the  Slate  of  Kew  York,  and  (o  be 
nil«d  New  York  District;  one  to  coosistof  the 
Slate  of  New  Jersey,  and  to  be  called  Hew  Jer- 
wj  District,"  and  oj  section  8,  a  court  called 
1  dstrict  court  was  created  In  each  of  said  dis- 
uicu.  aod,  by  section  9.  exclusive  original  cog- 
iiiaace  was  {riven  to  such  district  courts,  of  all 
ctTil  CBUKs  of  admiralty  and  maritime  lurisdic- 
tioD,  within  Ibcir  respective  districts.  By  these 
FTDTitions,  the  lerritoiial  limits  of  the  respectiye 
litueior  New  York  and  New  Jersey  were  made 
Uw  lerrilorfal  UmlU  of  the  respective  judicial 
I>iMjicu  of  New  York  aod  New  Jersey, 


Swie  of  New  York  ' '  ShoU  be  and  the 
bmb J  divided  into  two  districts,  in  mannei 
Mii.wiDg,  lo  wit:  the  Counties  of  Rensselaer, 
Albny,  ^hcnectady.  Schoharie  and  Delaware. 
■ofMlwr  with  all  that  part  of  the  said  Slate  lying 
uiinli  of  the  said  atiove  mentioned  counties, 
>titll  Dompoae  one  district,  to  be  called  the 
Siaibem  District  of  New  York;  and  all  the 
mining  pnriof  the  said  Slate  shall  compose  i 
'■'iiCT  district,  to  be  called  ilio  Northern  Diitir 
6f  Xew  York."    By  lirtne  of  this  Act,  uU  iliat 
[o-n  of  iLe  State  of   New   York  which   w 
'■"lODded  on  iheline  between  New  York  andNc .. 
intty  fell  within  the  tktulhem  District  of  New 
TorL    The  boundary  line  between  the  States 
Mill  formed  the  boundarj  line  of  jurisdiction 
btiWMti  thedistricta. 

Bt  section  8  ot  the  Act  of  April  8. 1818,  ch,. 
K.  iSiat,  at  L.,  414.  the  Counties  of  Albiiny, 
Stamtiaa,  Schenecladv,  Schoharie  and  Dcla- 
*!>«  were  Inmsferred  from  (he  Southern  Dis' 
!««  of  N«w  York,  to  the  Northern  District  of 
-Vf  w  Yoii.  but  the  boundaries  of  the  Southern 
t>,>(rict  of  New  York  were  otherwise  not  al- 

A  dinuie  existed  for  a  long  time  between  the 
Xatcs  of  New  York  and  New  Jersey  respecting 
itc  Umodary  line  l)etween  them  as  to  property 
■ad  JuriadictioD.  Tbe  history  and  circum- 
<>*ec«  ot  this  dispute,  some  particulars  of 
^kich  ai«  to  be  fonndin  the  reports  of  the  cases 
■4  'Mt  T.  Babeock,  1  Vrwm  [80  N,  J,  L,],  29; 
/V^T.  R.  R.  a>,,43N.  Y.,28S;anditeUr. 
Itnm  ]f/g.  a>.,  H  Fed.  Rep.,  188,  are  not  ma- 
vnaJ  lo  dM  dMerminMloii  ot  this  case,  in  the 
irw  we  take  of  it,  any  further  than  to  show 
■tat  waa  tbe  ■abject-matter  of  the  dispute.  For 
te  poipoM  of  bating  Ksettled,  the  Staleof  New 
imtr  ikd  a  UU  lo  equity  in  this  court  a^nat 
te  WaU  of  New  York,  in  Pebniary,  1te9, 
TkHUBaBtafortbtbepMentof  March  18. 1664, 

mctk 


from  Cliarles  the  Second  lo  Ihc  Duke  of  York; 
the  conveyance  of  lease  and  release  by  the  Duke 
of  York,  of  June  24,  1664,  to  Lord  Berkeley 
and  Sir  Qeorge  Carteret,  of  land  constituting 
the  Stale  of  New  Jersey;  the  division  of  the 
land,  by  various  conveyances,  into  East  New 
Jersey  and  WestNew  Jersey,  itsBetllcmentnnd 
the  instiiution  of  proprietary  governments  there- 
in, tvhich  continued  until  May,  1702.  when  the 
proprietors  svuxendered  their  right  of  govern- 
menl  to  Queen  Anne;  and  the  union  of  the  two 
divisions  into  one  Province  and  government, 
under  the  Crown  of  England,  which  contiiiueo 
tinia  July  4,  1778.  The  bill  sets  forth  that  the 
Hudson  River  was,  by  the  said  granls.  the  divid- 
ing boundary  between  New  Jersey  and  New 
York,  and  New  Jersey  was  bounded  on  her 
eastern  shores  by  the  waters  farmed  by  the  con- 
Quenco  of  tlic  Hitdson  and  East  Rivers  and  also 
by  the  waters  of  Slatcn  Island  Sound  or  Kill 
van  Kull  or  Arthur  Kull,  which  souud  is  dla- 
tinct  from  Hudson  River  or  Bay :  thai,  soon  after 
the  grant  to  Berkeley  and  Caitcret,  Uie  inhabit- 
ants of  East  New  Jersey  proceeded  to  use  tlio 
waters  of  tbe  Hudson  and  somid  adjoining  tlie 
New  Jersey  shore,  for  the  purposes  of  Ashing, 
navigation,  wharfln^  and  other  purposes,  and 
erected  docks  and  piers  at  Jersey  Cltyond  Ho- 
boken,  and  on  the  shores  of  the  Hudson,  and 
far  beyond  low  water  mark,  without  Interrup- 
tion from  the  inbabilanis  or  public  autboritiea 
of  New  York,  and  the  citizens  of  New  Jersey 
,  bad  always  exercised  fuUand  absolute  right  and 
^  enjoyment  over  the  River  Hudson  and  the  other 
;  adjoining  waters  to  the  midway  or  channel 
thereof,  and  also  a  common  right  ol  navigation 
and  use  over  the  whole  of  the  river  and  divid- 
ing waters  in  common  with  the  Slate  of  New 
York;  that,  by  the  fair  construction  of  the  soid 

5 rants  and  by  the  principles  of  public  law.  New 
ersey  is  entitled  to  the  exclusive  jurisdiction 
and  property  of  and  over  the  waters  of  the  Hud- 
son River  from  the  41si  degree  of  latitude  lo 
the  Ray  of  New  York,  to  the  flum  aqua,  or 
middle  ot  the  river,  and  to  the  midway  or  chan- 
nel of  the  Bav  of  New  York  and  the  whole  of 
Stalen  Isianu  Sound,  togeliier  with  the  laud 
covered  bv  the  water  of  the  river, bay  and  sound. 
In  the  like  extent;  that,  while  the  said  two 
States  were  Colonies,  New  York  became  wron^ 
fully  possessed  of  Stalen  Island  and  the  other 
small  Islands  In  Uie  dividing  waters  between  the 
two  States;  that  tbe  possession  thus  acquired  by 
New  York  had  been  since  acquiesced  In,  New 
York  Insintipg  that  her  possession  of  said  Islanda 
had  established  her  title;  that  New  York  has  no 
other  pretense  of  title  lo  said  islands  but  ad- 
verse possession;  that,  as  such  possession  has 
been  uniformly  contiued  in  Its  exercise  to  llic 
fast  land  thereof,  the  title  of  New  Jersey  to  the 
whole  waters  ot  the  Stalen  Island  Sound  re- 
mainsdear  and  absolute  in  New  Jersey,  accord- 


ognized  the  rigblsand  jurisdiction  of  Nei 
sey  as  so  set  forth,  they  had  lately  assciUd  an 
abaolute  and  exclusive  right  of  property,  juris- 
diction and  sovereignty  over  all  the  waters  of 
the  Hudson  River  and  Bay  and  Stalen  Island 
Sound,  and  that  quite  up  lo  high  water  markoo 
tbe  New  JetMy  shore,  and,  by  late  public  sbii- 
utea,  had  extended  the  west  lines  of  her  conii- 
tiea  lying  oppoaite  to  New  Jersey,  on  the  eM 
7tt, 
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ride  of  the  Hudaon  River,  to  the  wait  twnl 
the  liver,  and  bad  enforced  the  said  unjust ' 
tention  bj  enacting  that  penaltlea  ehoula  be 
Imposed  on  an;  person  who  should  eiecute,  or 
attempt  to  execute  dvil  ur  criminal  proceia  on 
tui;  port  of  the  diWdiDg  vatera  bv  Tlitue  of 
kny  other  aulhorltjr  (ban  her  own  laws ;  that, 
under  color  of  said  statutes,  herofficenbadoc- 
casionallr  executed  process  on  the  west  side  of 
Budeon  River  and  on  the  nharvea  so  erected 
on  the  west  bank  of  the  river,  within  the  terri- 
torf  and  Jurisdiction  of  New  Jersey;  that  New 
Tork  pretends  that  all  that  part  of  eaid  tract  of 
Gountn  granted  to  the  Duke  of  York,  and 
which  lie  did  not  convey  to  Berkeley  and  Car- 
teret, remained  in  him;  that  no  pan  of  Hudson 
River  was  eranted  to  Berkeley  and  Carteret; 
and  tliat,  when  New  York becamean  independ- 
ent State,  all  the  mid  domain  of  the  Duke  of 
York,  with  the  Hudson  River  and  the  other  di- 
viding waters,  vested  in  lull  propriety  and  sov- 
ereignty in  New  Tork,  and  tnal  New  Tork  has 
always  clalroed  and  possessed  the  same  accord- 
indv;  thatNew  Jersey  Insists  that,  in  the  grants 
[40S]  to  Berkeley  and  Carteret,  the  equal  use  and 
property  of  the  River  Hudson  and  Sound  iaex- 
pressly  and  In  terms  coureyed  to  tliem  and,  ac- 
cordingly, Berkeley  and  Carteret  and  their 
grantoea  and  asaigna  before  the  Revolution,  and 
New  Jersey,  as  one  of  the  United  States,  since 
the  Revolution,  had  always  claimed,  exercised, 
occupied,  and  enjoyed  right,  lillo  and  jurisdic- 
tion, as  well  over  the  territory  as  the  waters  of 
Hudson  River  and  Bay,  equal  In  extent  to  those 
tised  and  eierciaed  by  New  Tork;  that  the  citi- 
Tena  of  New  Jersey,  both  before  and  since  the 
Revolution,  under  the  authority.  Jurisdiction 
and  coDlrol,  as  well  of  the  coiODial  as  of  the 
state  government  of  New  Jersey,  had,  ever  since 
the  first  settlement  of  the  Colony,  used,  occu- 

B'ed  and  ^oyed  the  territory  and  waters  of  the 
udson  River  and  Bay  and  StaCen  Island  Sound, 
and  all  other  dividing  waters  lietween  the  said 
States,  by  building  and  constructing  docks  and 
wharves  thereon  extending  far  below  low  water 
mark  on  the  westerly  shores  thereof,  by  locatinr 
and  approprlatinK  several  flstieries  therein,  ana 
exercising  the  rignta  of  common  fishery  in  other 


vessels,  which  would,  at  pleasure,  lie  at  anchor 
in  the  Hudson  River,  Bay  and  Sound,  and  also 
by  the  docks  and  wtiarves  so  conslructcd  under 
the  authority  and  Jurisdiction  of  New  Jersey, 
without  interruption,  and  by  various  other  acts 
and  uses;  that,  even Uiough  saldgrantsmaynot 
have  conveyed  any  right  ot  property  in  said 
river,  yet,  inasmuch  as  no  part  of  sdd  river  was 
ever  granted  to  the  Colony  of  New  York,  it  re- 
mained in  theDukeof  York  until  his  accession 
to  the  ibrone  of  England,  in  1685,  when  said 
river  became  t»«tuieied  to  the  Crown  by  his 
BCcesrion  thereto,  and  remained  a  royal  river 
until  the  American  Revolution  and,  upon  the 
Independence  of  New  Tork  and  New  Jersey 
being  achieved,  this  public  navigable  river  be- 
came the  common  boundary  of  the  two  States, 


with  «  right  of  property  and  Jurisdiction  in 

'  '    " — "way  Uiereof;  that,atthetimeof 

o  toe  Duke  of  York  and  from 


each  to  Uie  midway  uiereof;  th^  at  the  time  of 
r40S1      the  said  granta 
I*™'     him  to  Berkek 


«rkeiey  and  Carteret,  and  for  many 


years  after,  the  general  understandiBg  of  til 
parties  interested  In  the  aubject-matter  of  thM 

Sants  was,  that  no  put  of  the  waters  of  the 
udson  River  belonged  to  New  York;  bat  Hill 
river,  so  far  as  respected  the  Colony  of  Kev 
Yorii,  her  conntiee  and  the  Ci^  of  New  York 
especially,  waa  the  mere  natural  boundary  of 
tbe  tsid  Colony,  in  which  no  right  of  pnpmr 
cxlBtedorcoi.<ldexlEt:  that  all  the  ancient  gnuu 
made  by  the  Duke  of  York  to  individuals,  wbiie 
he  remained  a  Duke  and  after  he  became  the 
King,  orby  the  colonial  government  establiibAl 
by  him  in  the  State  of  New  York,  are  UmiLel 
to  low  water  mark  on  tlte  east  dde  of  the  Bud- 
son  River;  that  the  first  charter  to  the  Cty  ot 
New  York,  made  id  1686,  gives  the  dty  bound- 
ary and  asdgns  to  it  all  Manhattan  Island  aa  fii 
as  low  water  mark;  that  tbe  Colonial  L^isli- 
ture  of  New  York,  by  an  Act  passed  in  10)1. 
revised  the  previous  Act  or  Ordinance  lajiDg 
off  several  counties  in  New  York,wid  the  nxini v 
boundaries  fixed  by  the  said  Revised  btatuia 
were  prescribed  and  based  upon  the  priocipk 
'*""'      —  York  bad  no  claim  to  the  waters  on 


said  encroachmenta  and  pretenaions  o 
York  from  their  first  existence.  The  bill  pnjt 
that  the  eastern  boundary  line  between  New 
Jersey  and  New  York  may  be  ascertuned  and 
establiabed ;  that  the  rights  of  property,  JnH«- 
diction  and  sovereignty  of  New  Jersey  mav  be 
confirmed  to  the  flium  aaw>  or  middle  of  Hod- 
son  River,  from  the  41st  decree  of  north  latitud.^ 
on  saidriverthrough  thewholelineof  thecal 
em  shore  of  New  Jersey,  aa  far  aa  said  river 
washea  and  bounds  New  Jersey,  down  to  the 
Bay  of  New  York  andtotbe  channel  ormidway 
of  the  said  bay,  and  to  all  the  waters  and  the 


mav  be  quieted  In  the  full  ancl  free  enjciymccit 
of  ner  properly.  Jurisdiction  and  sovereignty  in 
said  watera;  and  that  the  right,  title,  Jnrisiiic- 
tion  and  aovereignty  of  New  Jetaey  In  and  ovrr 
the  sanie,  as  part  of  her  public  domain,  may 
be  confirmed  p-yl  established  by  the  detree  (d 
this  court. 

The  avennecla  made  by  New  Jetsey  in  aak) 
biU  show  what  claima  ahe  made,  and  irtiat  bet 
undeisiandlng  was  as  to  the  claima  made  by 
New  York,  and  as  to  the  assertion  of  claima 
theretofore  by  the  respective  Slates.  It  ia  al- 
leged by  the  counsel  for  the  applicant  that,  in 
early  colonial  times,  tbe  waten  lurrouoding 


that,'in  the  grant  to  Berkeley  aod  Carter- 
et, New  Jersey  was  bounded  on  the  east,  p*nly 
by  the  main  sea  and  partly  by  the  Hndson  Riv- 
et; that  the  same  bouqdary  waa  contained  in 
the  subsequent  granlof  East  Jersey  to  Canem; 
that,  in  1932  and  again  in  ITW,  tbe  L^isUtiirv 
of  East  Jera^,  by  statute,  bounded  Berccn 
County,  the  site  of  the  present  dispute,  on  i^ 
Bay  and  tbe  Hudaon  River  ;  that  sudi  l^isl:i- 
tion  of  New  Jtney  aa  to  the  bonndair  ofBer- 
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K«w  Tork,  Id  1780,  expressed  the  JuriadlcHon 
<tf  thtf  dtj  u  extendiDg  "to low  wat«rmaTkr- 
tbe  wMt  dde  of  tbe  North  Rirer,  or  w  far 
ibe  iimit*  of  our  aald  proTiixw  extend  there  ;" 
ud  that  the  boundwlw  of  New  YoA  were  u- 
MrtMl  bjr  it,  in  ita  Revised  Statutes  of  18S0,  to 
onbncc  Ihe  waten  at  EM  ran  Eull  to  low 
wuer  maA  ontbe  Kew  Jenejtide. 

Tbe  matten  in  dispute  between  the  two 
StttetMloboundaiy  being  those  thuSBet  forth, 
tbe  diqnale  waa  brought  to  a  close  br  oo  agreo- 
ineel  or  compact  entered  into  on  the  16th  of 
Ssiteniber,  1BS8.  between  commiasioiien  ap- 
pointed bv  tbe  two  StAtea,  which 


d  by  the  Legislatures  of  the  two  States 

nqmiively.  The  consent  of  the  Congress  of 
thr  United  Stales  was  given  to  said  agreement, 
"And  lo  each  and  every  part  and  article  there- 
ol.'  br  an  Act  approved  June  38, 1834,  cb.  128, 
4  aiBL  at  L.,  706.  That  Act  sets  forth  tbe 
■grtemeDt  at  length.    The  first  five  artichi.  of 

tt.  irtiich  are  all  that  are  important  here, 

folkm: 

,,       "Anidb  first  Tbe  boundarv  line  betweei 

*     the  two  States  of  New  Tork  and  New  Jersey, 

(ram  a  pdnt  in  the  middle  of  Hudson  River, 

rMite  the  point  on  the  west  shore  thereof,  in 
(orty-Orst  degree  of  north  Utitude,a3  hereto- 
fwe  ascertained  and  marked,  to  the  main  sea, 
•ban  be  the  middle  of  the  said  river,  of  the  Ba' 
c(  Sew  Tork,  of  the  waters  between  Suten  Isl 
tad  and  New  Jersey,  and  of  Rariton  Bay,  t< 
the  main  se* ;  except  as  hereinafter  otherwise 
panicularir  mentioned. 

Article  &KUQd.  The  Sute  of  New  Tork  shall 
Main  its  present  juristllctlon  of  and  over  Bcd- 
bw'i  and  EHIis'  Islands ;  and  shall  also  rciaio 
euluiive  Jurisdiction  of  and  over  tbe  other  isl- 
■ads  lying  in  tbe  waters  above  mentioned  and 
BDv  under  the JurisdicUon  of  that  State. 

Anicle  ThinC  The  State  of  New  York  shall 
h»n  uid  enjoy  exclusive  Jurisdictloo  of  and 
ca  all  tbe  waters  of  the  Bay  of  New  Tork ; 
aad  a<  and  over  an  tbe  waters  of  Hudson  River 
lytne  west  of  Hanbatian  Island  and  to  tbe 
HMilof  tbe  mouth  of  Spuylenduyvel  Creek; 
ad  of  and  over  the  lands  covered  by  tbe  said 
*iMrs  to  Ibe  low  water  mark  on  the  westerly  or 
Xew  Jeney  tide  thereof;  subject  to  the  follow- 
tag  Ti^bim  of  property  and  of  Jurisdiction  of 
Ike  fitiue  of  New  Jersey,  that  is  lo  say : 

L  Tbe  Sum  of  New  Jersey  shall  have  the  ex- 
dorivc  ri^t  of  proper^  in  and  to  the  land  un- 
6a  water  lying  west  of  tbe  middle  of  tbe  Bay 
ci  New  Toi^  and  west  of  tbe  middle  of  that 
ntt  of  dM  Hudson  Bivei  which  liee  between 
Mtwhatlaa  Islood  and  New  Jersey. 

£  The  Stato  of  New  Jersey  shall  have  tbe  ez- 
darfve  Jurisdiction  of  and  over  the  wharves, 
doda  and  improvetneots,  mode  and  to  be  made 
ea  tte  aboie  of  the  said  State;  and  of  and  over 
sflTtMebacroundonsald  shore,  or  fastened  to 
wy  socft  wnorf  or  dock ;  except  that  the  said 
i^Hla  abaD  be  sabject  to  the  quarantine  or 
Imkh  Wwa,  and  laws  in  relation  lo  passengers, 
■f  ih«  Stale  of  New  York,  which  now  exfit  or 
•Uch  ^7  bateafterbe  paawd. 

t  Tht  Slate  of  New  Jeney  ahall  have  t}ie 
ndt^wt  tigbX  of  regulating  the  fltherlea  on 
the  wMeriy  ilde  of  th-  mldiSe  <tf  tbe  >^  wa- 
it* D.& 


ters  ;  iVoM'dad,  That  the  uavigatioD  be  not  ob 
sirucled  or  hindered. 

Article  Fourth.  TheBtateofNow  Toikahall 
have  ezclualve  Jurisdiction  of  and  over  the 
waters  of  tiie  Km  van  Kull  between  Stoten  Isl- 
and and  New  Jersey  to  the  westernmost  end  of 
Shooter's  Island  in  respect  to  such  quarantine 
laws,  and  laws  relating  to  passengers,  aa  now 
eiisl  or  may  hereafter  oe  passed  ander  tbe  au- 
thority of  that  State,  and  for  executing  the 
same  ;  and  the  said  State  shall  also  have  ex- 
clusive Jurisdiction,  for  the  like  purposes,  of 
and  over  the  waters  of  the  sound  from  tbe  west- 
ernmost end  of  Sliooter's  Island  to  Woodbridge 
Creek,  as  to  all  vessels  bound  lo  any  port  To 
the  said  State  of  Now  York. 

Article  Fifth.  The  State  of  New  Jersey  shall 
have  and  en]oy  exclusive  Jurisdiction  of  and 
ot;t  all  the  waters  of  ihe  sound  between  Slaicn 
Island  and  New  Jctsey  lying  south  of  Wood- 
bridge  Creek,  and  of  and  over  all  the  wateia 
of  RaritanBay  lying  wes'ward  of  a  line  drawn 
from  the  lighthouse  at  Prince's  Bay  to  the 
mouth  of  Mattavan  Creek  ;  aubjecl  to  the  fol- 


exclusive  right  of  property  in  and  to  the  land 
tuider  water  lying  between  the  middle  of  the 
said  waters  and  Staten  Island. 

2.  The  State  of  New  Tork  shall  have  the 
exclusive  jurisdiction  of  and  over  the  wharves, 
docks  and  improvements  made  and  to  be  made 
on  the  shore  of  Staten  Island,  and  of  and  over 
all  vessels  aground  on  said  shore,  or  fastened 


health  laws,  and  laws  in  relation  to  passengers, 
of  the  State  of  New  Jersey,  which  now  exist  or 
which  may  hereafter  be  passed. 

3.  The  Slate  of  New  York  shall  have  Iheez- 
clusive  right  of  regulating  the  fisheries  between 
tbe  shore  of  Staten  Island  and  the  middle  of 
the  said  waters;  ProHded,  That  the  navigation 
of  the  said  waters  be  not  obstructed  or  Iiln- 

Tbe  Act  of  J  uue  38, 18S4,  provides  that  noth- 
ing contained  iu  said  agreement  "Shall  be  con- 
strued to  impair,  or  in  any  manner  affect,  any 
right  of  Jurisdiction  of  the  United  States  in  and 
over  the  islands  or  wolere  which  form  the  sub- 
ject of  the  suld  agreement." 

It  is  apparent,  from  the  terms  of  the  varloua 
provisions  of  the  agreement,  that  it  Is  an  agree- 
ment settling  the  territorial  llmila  and  Jurisdio- 
tioa  of  the  two  States  in  respect  to  the  waters 
between  them,  from  a  point  ui  the  middle  of 
the  Hudson  lUver,  in  the  for^-flrst  degree  jof 
north  latitude,  to  tbe  oea.  Hie  boundary  line 
is  declared  to  be  the  middle  of  the  aald  river,  of 
the  Bay  of  New  Tork,  of  the  water*  between 
Staten  Island  and  New  Jersey,  and  of  Raritan 
Bay,  except  aa  afterwords  otherwise  particular- 
ly mentioned.  What  may  be  the  effect  of  the 
exception,  whether  it  affects  the  bouodaiy  line 
itself,  or  only  amounts  to  a  concession  of  extra- 
territorial jurisdiction  to  the  one  State  and  tbe 
other,  beyond  the  territorial  boundary,  is  not 
necessary  lo  he  decided  in  the  present  case. 
For,  In  either  view,  it  Is  dear  that  the  waters  in 
which  the  tug  wna  lying  when  slie  wos  sclred, 
within  iLc  Ixiiind^irii'S  of  Ibe  Slate  of  New 


,y  Google 


401-41? 


BUFREUE  UOUBT  OF  THB  TJmTED  STATES, 


Oct.  Tsbm. 


Jeteej.  Tbe  nnly  jurisdictioD  given  to  the 
Stale  of  New  York,  beyonri  ibe  boundaiy  line 
epccified  io  article  first,  over  the  waters  of  the 
Kill  van  Eull,  ts  that  specifini  in  article  fourth, 
by  which  icis declared  that  "The  Stale  of  New 
York  shall  have  exclusive  jurisdiction  of  and 
over  ihe  waters  of  the  Kill  van  Eull  between 
Stalen  Island  and  New  Jeisey,  to  the  western- 
most end  of  Shooter's  iKlacd  in  respect  to  such 
<|u:irnn!ine  laws,  and  laws  relating  to  passen- 
gers, aa  now  exist  or  may  hereafter  be  passed 
under  the  authority  of  that  Stale,  and  for  exe- 
cuting the  same."  The  rest  of  that  anicle  re- 
Inies  to  Stnten  Island  Sound  west  of  Shooter's 
Island,  and  has  no  reference  to  this  case.  The 
jurisdiction  thus  conceded  to  New  Tork  ts, 
clearly,  a  limited  one,  and  cannot.  In  any  view, 
lie  rcf^rded  as  altering  the  general  boundary 
line;  and  as  the  tug,  when  seized,  was  on  the 
New  Jersey  side  of  that  line,  she  was  within 
the  Stale  of  New  Jersey,  not  because  she  was  ' 
fastened  to  a  dock  on  the  shore  of  New  Jersey,  I 
but  because  sbe  was  ^vithln  that  part  of  the  wa- 1 
tera  between  Staten  Island  and  New  Jersey  ' 
which,  by  article  first  of  the  agrceiucm,  la  set ' 
apart  to  New  Jersey, 

Being  thus  within  the  State  of  New  Jersey, 
was  the  tug  within  the  District  of  New  Jersey 
and  within  the  territorial  jurisdiction  of  the 
Disiricl  Court  of  the  Unite<l  States  for  the  THs- 
trict  of  New  Jersey?  We  are  all  of  the  optiiion 
that,  when  the  ActofCongressof  1789  declared 
Ihnt  the  New  Jersey  Distnel  ahould  consist  of 
the  State  of  New  Jersey,  tt  intended  that  any 
t«iTitory,  land  or  water,  which  ahould  at  a«y 
time,  with  Ihe  express  assent  of  Congress,  form 
pan  of  tlinl  State,  should  form  part  of  the  Dis- 
trict of  New  Jersey.  By  sections  580  and  531 
of  the  Revised  Statutes,  the  Stale  of  N"w  Jer- 
sey constitutes  a  judicial  district.  Tb-;  inten- 
tion is,  that  Ihe  boundnry  of  the  district  ahall 
be  coterminous  with  ihe  boundary  of  the  Stole. 
The  same  thing  Is  true  as  to  tlie  Southeru  Dis- 
trict of  New  York.and  as  to  the  district  across  the 
water  at  the  loeui  in  quo,  whicli  is  the  Eastern 
District  of  New  York.  That  district  was  created 
bv  the  Act  of  Februarv  25,  1805,  ch.  54,  18 
Stat.  atL.,  438,  to  consist  of 'The  Counties  of 


eluding  the  Counties  of  Albany,  Rensselaer, 
Schoharie  and  Delaware,  with  all  the  counties 
north  (and  west)  of  them;  the  Eastern  D^trict 
aa  Including  "  The  Counties  of  Richmond, 
Kings,  Queens  and  SuSolk,  with  the  waters 
thereof ;"  and  the  Southern  District  as  including 
"  the  residue  of  said  Stale,  with  the  waters 
thereof."  It  is  consonant  with  the  convenience 
and  habits  of  the  people,  that  when  any  place 
is  within  the  limits  and  jurisdicUpn  Vt  A  State, 
it  should  not  be  joined  to  the  whfte  or  a  part  of 
another  State,  astothe  jurisdiction  of  the  courts 
of  the  Federal  Government;  and  it  is  not  to  be 
presumed,  in  view  of  the  terms  of  the  statutes 
on  the  subject,  and  of  the  necessity  for  the  con- 
sent of  Congress  lo  all  compacts  between  the 
States,  that  sucb  separation  can  be  intended 
unless  clevly  expressed.  Where  Congress  do- 
clarea  that  sticb  a  judicial  district  shall  consist  of 
such  a  State,  ana  afterwards  the  boundair  of 
tbe  State  is  ao  lawfully  altered  a>  to  Iiimde 


or  exclude  a  particular  piece  of  territorr,  ft  la  a 
reasonable  consirucUoo  to  say,  that  the  jodl- 
clal  district  shall,  ijno  facto,  without  further 
tegisktion  by  Congress,  expand  or  contrad  ac- 
cordingly. When  the  State  of  Massachusetts 
ceded  to  the  Slate  of  New  York,  in  1853,  in 
sovereignty  and  juri«iiciion  over  the  Disniit 
of  Boston  Comer,  and  the  latter  State  accepted 
the  same,  and  Congress  consented  to  such  ces- 
sion and  annexation.  Act  of  Jan.  8,  1855,  di. 
20,  10  Stat,  at  L.,  602,  there  was  no  spedil 
transfer  by  Congn.-»i  of  the  annexed  terrilory 
from  the  Districlof  Massachusetts  to  the  South- 
ern DistrictofKewTork,  but  itfellwithiathit  . 
district  by  becoming  a  part  of  Columbia  Coon-  ' 
ty,  in  the  State  of  New  York. 

Tbe  provision  !in  the  Act  of  June  28, 16H 
that  nothing  in  the  agreement  between  Ke» 
York  and  New  Jersey  shall  impair  "Any  rigbt 
of  jurisdiction  of  the  United  States  In  ondoirr 
the  islands  or  woters  which  form  the  subjectof 


the  said  agreement," 


:  well  satisfied  wiibooi 
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jurisdiction  of  any  particular  court  of  the  Onitw 
States.  Article  second  of  the  agreement  [di- 
vides that ' '  The  State  of  New  York  ahall  retain 
its  present  jiuisdiclJon  of  and  over  Bedlow*! 
and  Ellis' Islands;  and  sballalso  retain  eidusire 
jurisdiction  of  and  over  tbe  other  islands  lying 
m  the  waters  above  mentioned  and  now  under 
the  jurisdictionof  thalState."  Other  articles  of 
the  agreemen  tprovide  for  the  exclusive  jurisdic- 
tion of  New  York  or  New  Jersey  over  specified 
waters.  Ingivingconsent tolheagTeemenl,iiM) 
"each  and  every  part  and  article  thereof,' 
Congress  wasconBentine',a|rpBreotly,Bsa£ainst 
any  riglits  of  jurisdiction  which  tlie  United 
States  then  hsd,  to  the  exclusive  jurisdictions 
of  New  Yoik  and  New  Jersey,  renpectiTely, 
over  the  islands  and  waters  referred  to.  Bace. 
for  abundant  caution,  the  clause  In  question  irai 
added.  New  York  had,  by  an  Act  passed  Feb- 
ruary 10,  1800.1R.L.,lHI,cededtotbeUnited 
States  jurisdiction  over  "All  that  certain  inland 
called  Bedlow's  Island,  bounded  on  all  sides  by 
the  waters  of  theHudson  River, all  tbat  certain 
island  called  Oyster  Island,"  known  afierwirds 
and  now  aa  Ellis'  Island,  "bounded on  all  ndo 
by  the  waters  of  the  Hudson  River,"  and  also 
Wvemor's  Island, 'reserving  to  the  Stale  tlie 
right  to  serve  and  execute,  on  those  Islands  re- 
spectively, civil  or  criminal  process  inning  ia»- 
der  the  authority  of  the  State. 

Reference  is  made  to  article  6  of  tbe  Amend- 
ments of  the  Constitulion,  which  provides  that, 
"  In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  &  speedy  and  public  trial,  by 
an  impartial  jury  of  tbe  State  and  district  whei^ 
in  the  crime  shall  have  been  committed,  whidi 
district  shall  have  been  previously  ascenained 

Slaw;"  and  it  is Bu^ested  that  llie boundaria 
a  district  could  not  be  ascertained  by  law,  tt 
they  were  left  to  change  with  aacb  local  dnnfca 
aa  coterminous  States  might  agree  luion  with 
each  other  aa  to  their  respective  Doundailes  and 
limits.  Article  8  was  one  of  ten  aiticks  pro- 
posed by  the  first  Congress,  as  Amendments  to 
the  Constitution,  on  the  2Sth  of  Septrmber, 
1789,  the  day  after  the  Judiciary  Act  ww  »p- 
proved,  providing  that  the  New  York  District 
should  consist  of  the  State  tA  New  York,  aiid 
the  New  Jers^  District  of  the  State  o(  Ntw 
Jersey,  and  d^ining  and  ascntuniiig  by  law  kll 
IMU.  S. 


ly  Google 


Wasbkh  t.  Eras. 


llw  othor  dUtricts  wklch  It  estabUshed,  solelr  "by 
Bunisg  the  acrenl  Statea  aa  districts.  Tbere 
were  two  dispulM  aa  to  boundary,  eilating  at 
ttait  tjme,  between  Hassacbuaetta  and  Rhode 
IdiDd,  both  of  tbem  runnlne  back  to  colonial 
lima,  one  reipectiiig  the  itoTtiiem  boundary  of 
EUiode  bland,  and  the  other  respecting  the 
•Mtra  boundary  of  Rhode  lalaDd.  The  par- 
dcuhn  of  the  Qnt  dispute  appear  in  the  record 
3f  (  rait  Id  equity  brousbl  in  this  court  by  It. 
r.T.  JTmi..  in  isle.  12  Pet.,  «7.  to  settle  such 
Knibem  boundary.  In  December,  IMS,  by  a 
iRmof  this  court,  the  bill  intbesuit  wasdls- 
mined  oa  the  merits,  and  the  northern  bound- 
vj  ot  Rhode  Island  was  eslnblished  on  lite  line 
^med  by  Hassachuaetia.  In  1804,  Massachu- 
>«tu  AM  a  UU  In  equity,  in  this  court,  against 
Itbode  Island,  to  settle  said  eastern  boundary. 
A  coci*«ntioiial  boundary  line,  difFerent  from 
ihiidaimed  by  eilbet  State,  was  agreed  upon 
ud  MDctkned  Dy  Congress,  by  an  Act  approved 
FebriMiy  «,  18M,  cb.  28,  11  Stat,  at  L.,  383, 
tod  dtaUlalMd  by  a  dccrra  of  this  court  made 
DccemberlSjieOl,  to  take  effect  March  1. 1863. 
Tbe  Act  of  CongTcas  declared  that  the  new  line 
tlwald  Iw  taken  and  deemed  to  be  for  all  pur- 
KMi  affecting  the  Jurisdiction  of  itie  United 
stales,  or  of  any  department  ot  tiie  guvernment 
tteieor,  ilic  tiiie  lincof  boundary  between  Mas- 
idiosptlf  and  lilioile  Island.  Id  tbe  latter  case, 
*•  b  ihe  preacDI  one,  the  boundary  between  the 
two  disputing  Slates  waa  settled  on  a  line  dlf- 
rent  frma  that  clai 

h  W  be;  and  tbe  effect  of  the  c__.  „_  

boundary  in  the  preaeDt  case,  on  the  limits  of 
tadicial  districts,  must  be  held  to  be  as  potent 
w  that  in  the  co-te  of  Mauae/iutetl*  and  Ilhadt 
liUitd.  aotwlthstanding  Uie  afllrmative  provis- 
ion, in  tbe  Act  In  the  latter  case,  as  to  l|ie  juris- 
dleikNi  ot  tbe  Usiied  States  and  of  the  depart- 


Salu.  Of  coune,  the  district,  as  a  place  of 
cW  mnat  be  BKOtained  by  law  before  tne  crime 
ii  ooounitted,  and  a  person  charged  with  a  crime 
oiaot  be  tried  for  It  in  a  district  which  did  not 
tndode,  when  tbe  crime  was  committed,  the 
libee  where  It  was  committed.  Whether  a 
ciaage  io  the  bonndary  of  a  State,  and  thus  of 
k  dboiet,  after  the  commission  of  a  crime  ADd 
Mve  a  trial  for  it,  would  have  the  effect  of 
pnrcMln^  a  trial  tn  any  district,  is  a  question 
*Urh  nnMt  be  decided  when  It  shall  arise,  The 
■nde  adopted  by  Congma,  of  BBceitainlng  tUs- 
trfett  by  taw,  in  loch  manner  that  their  bound- 
■riti  AaD  dtange  as  the  boundaries  of  the  Stales 
efange,  ia  ooe  at  least  tufScientsnd  convenient 
l«  practical  purpoaa  hi  all  cases  except  where 
a  ^enoo  idwgea  with  crime,  and  placed 
tr»l  Ib  ■  particolar  district,  may  be  able  to  c»- 
uUsb  ibat  hi*  rights  under  article  S  of  the 
iWMiliiiiiils  of  the  Constitution  are  being  vlo- 
'Jdcd. 

Virwa  BOt  in  harmony  with  those  above  set 
'•th  wen  exmaaed  by  tbe  District  Court  for 
■U  Soathem  District  of  New  York  hi  the  case 
-i  U.  8.  ▼.  Tht  JuUa  Laiertnet,  aod  tbe  case  of 
TUL.W.  Saion,  9  Ben.,  23*.  Tbe  formercaae 
*»  decided  by  J»4*  Bella,  In  1860,  and  from 
tl«  tiae  forward  the  District  Court  for  the 
NNOera  Dtotrid  ef  Haw  York  eierdsed  Its  ]u- 


ment  between  New  York  and  NewJeney.  Our 
attentioD  has  not  been  called  to  any  case  before 
the  present  one  where  a  Federal  c5ourt  Id  New 
Jersej[  haspassedontheqnestionofthe  limits  of 
the  District  of  New  Jersey,  as  affected  by  tbnt 
agreemeot.  There  being  thus  a  conflict  of  in- 
t^reiatlon  between  the  Judicial  authorities  of 
the  two  districta,  at  to  tbe  question  of  the  tCN 
ritorial  Jurisdiction  of  those  districts,  It  is  Im- 
portant that  tbe  effect  of  the  agreement  bclwecu 
the  two  States  on  that  Jurisoicilon  should  be 
clearly  defined.  This  we  have  endeavored  to 
do.  /7k  retuU  it,  thit  tf«  npplieationfor  thaitrit 
(if  proAiWfion  maii  i«  denial. 
Trueoopy.    Teet:  _ 

James  H.  McKenney,  Clerk,  Bup.  Court,  V.  B. 

ate4-in  D.  &,  im 


GEORGE  HENRY  WARREN  btai,.,  Appl$., 

WILLIAM  KING,  OHIO  AND  MISSIS- 
SIPPI RAILWAY  COMPANY,  ALLAN 
CAMPBELL,  PABMERS'  LOAN  AND 
TRUST  COMPANY  kt  al. 

(See  B.  C  Heporter**  ed„  tBB-UD. ) 

Right*  tf  pr^emd  itoeklu  tder*  of  railroad  eom- 

party. 

•CbrlUlntes  of  preferred  stock  of  the  Ohio  and 
MMMppI  Hallway  Compaor  were  tasued,  cootnlo* 
ing  the  following  lanKuase :  "  Ttae  preferred  suiok 
Isto beandKmalaamstvlatmuPon  tbeprupenr 
of  the  Company  after  lis  ladebtedneaa,  and  Ihe 
holder  thereof  aooL  br  — — ■— ■  —  — ■ — -•— 


pej-able  seml-annuall;,  and  u>  bave  sucb  In- 
lerot  paid  In  fulL  for  each  and  every  Tear,  befuro 
anv  poynieiit  ot  dividend  upon  the  oomTnon  atiick : 
and  whenever  the  net  eamlogi  of  the  Cori'oralinu 
whieh  shall  be  applied  la  pa;nieiic  of  loterwt  on  the 
preferred  stock  and  ot  alvlilendaon  tbe  oonunon 
(took  shall  be  more  than  sumdent  to  par  botb  sold 
Interest  of  seven  percent  od  tbe  prefened  stock  Id 
fulLand  seven  per  oeDtdlvMend  upon  tbeoommon 
stock,  for  the  rear  Id  whicb  said  net  eomlnm  are 
so  applied,  then  tbe  ezoea  of  such  net  enmlnss 
after  suebparmeots  shall  be  divided  upon  the  pre- 
ferred and  oommoD  sharcs  eduaUr,  share  hj  share ;" 
held,  that  tbe  preferred  stookbolders  bad  do  clalnt 
00  the  properCr  superior  to  Uiai  ot  creditors  under 
d^lB  contracted  hy  tbe  Oomponr  aubsequentlT  to 
(,*<r  iMue  of  tbe  pieferred  stock,  and  that  their  oolr 
t'olld  claim  irse  one  to  a  prlontj  over  the  holders 
of  common  stock.   ™     ^^  , 

Argvei  Apr.  Si,  1S8S.     Ikadtd  May  7,  I8S3. 


The  history  and  facts  of  the  caae  fully  appear 
in  the  opinioD  of  the  court 

Mettr*.  Oroavwaor  P.  Xiowrwj  aod  JiAn 
K,  Porter^ot  appellants. 

■Head  note  b^  Mr.  Jialic*  Di.AToaroai>. 


tl<iTE.—PrtftTrtil  Koek;  Us  (ssms:  rtoMs  of  hold- 
nof. 

Preferred  stock  entitles  Its  bolden  to  a  prlorttv  of 
a.   Betjoa- 


..Coo^k 


868-400  SuFBEKE  CouBT  at 

Oeorgt  HdtuB§if  and  Bdaard  CoUlon,  for  Elog 
el  al. ,  appelleea. 

Jfr.  mieelar  H.  Peekluua,  for  Cunpbell. 
appellee. 


I  Uhited  Statbb. 


holders  of  Boid  Ohio  and  i 


Mr.  Juitiee  BUtehfard  delivered  the  opin- 
ion of  the  court: 

In  November,  1676,WfUiam  Eingand  others, 
holders  of  second  mortgage  bonds  and  of  Spring 
field  Division  bonds  of  the  Ohio  and  Mis- 
sissippi Railwav  Companj,  filed  a  bill  in  the 


Company  (Eastern  Division}."   This 

"  brao  instiTuiient  in  wTitioK 

10,  1838,  and  known  as  Uu  "  Trust 


created  t 


Cireuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  to  foreclose  two  mortgages  on 
the  property  of  the  Compony,  subject  to  a  first 
mortgage.  In  August,  1877,  Allan  Campbell,  a 
dcfendnut  in  tliat  suit  and  trustee  of  one  of  the 
two  morlgagea.  called  tlie  second  mortgage,  and 
also  of  the  first  mortgage,  filed  a  bill  and  a  crosa- 
bill  in  the  same  court,  to  foreclose  those  two 
mortgages.  In  January,  1879,  the  two  Buita 
were  consolidated.  In  December,  1879,  Qeorge 
Henry  Warren  and  olhera,  as  owners  of  pre- 
ferred stock  of  the  Company,  having  been  made 
parties  defendant  to  the  consolidated  suit,  filed 
a  cross-bill.  To  Ihia  cross-bill,  a  general  demur- 
rer for  want  of  equity  was  interposed.  Tbe 
court  auEtained  the  demurrer,  and  entered  a  de- 
cree dismissing  the  cross-bill  for  want  of  equity, 
ifi'nffv.  J9.ii.  C4>..  2Fed.  Bep..86.  Frimthia 
decree,  the  plaintUIs  in  that  bill  have  appealed 
to  this  court. 

The  sole  question  involved  is,  whether  the 
preferred  stockholders  are  entitled  to  have  their 
shores  of  slock  declared  to  bealieo  on  lue  prop- 
erty of  the  Company  next  after  the  first  mort- 
gage. As  the  question  arises  on  demurrer,  the 
allegations  of  the  cross-bjll  are  to  be  taken  as 
true.  The  Ohio  and  AliHsisslppi  Railroad  Com- 
pany, iMving  been  incorporated  by  Indiana  in 
February,  lS48,  was  incorporated  by  Ohio  in 
March,  1&49,  and  hy  Illinois  m  February,  18S1. 
Under  a  second  mortgage  made  by  it  in  Janu- 
ary, 1854,  all  the  property  and  franchises  of  the 
IlfiEiois  Company  were  sold,  on  a  foreclosure  of 
that  mortgage,  in  June,  1882,  to  the  Ohio  and 
Hissis-sippi  KtUlroad  Company,  an  Dlinois  Cor- 
poration created  in  February,  1861,  for  the  pur- 
pose of  purchasing  the  propertyand  franchises 
of  the  llhnois  Corporation  of  February,  1851. 
The  propertyand  franchises  of  the  Indiana  and 
Ohio  Corporations  were  sold,  under  judicial  de- 
crees, in  January,  1867,  r""""' ''' ' 


ipi^Railraad 

_his  trmtwu 

ao  instrtunent  in  wiitiDK  dated  De- 


agreement  of  creditors  and  stockholders  of  the 
Ohio  and  Itfisaissiptd  Railroad  Company  of  Indi- 
ana  aod  Ohio."  By  it,  Allan  CampbeQ  and 
others  were  created  trostees,  for  the  purpose  of  [39 
providing  f orand  protecting  claims  of  Juogmant 
creditors  and  other  persons  holding  lien*  on  tlu 
property  and  franchises  of  the  Company,  and 
also  certain  holders  of  unliquidated  detmndi 
against  it,  and  also  the  intereats  of  the  stock- 
holders of  the  Company.  Such  interests  of  ibe 
creditors  and  stockholders  became  vested  is  the 
trustees  from  time  to  Hme,  so  that  on  the  14ili 
of  September,  1S87,  they  were  the  ownen,  sub- 
ject tu  the  terms  of  the  trust  agreement,  of  the 
rights,  claims  and  interests  of  all  the  credltmi 
and  stockholders  of  the  CompoJiy  in  its  prop 
erty  and  franchises,  except  those  existing  under 
a  firat  montage  made  in  Hay,  185S.  The  tnuir 
ees  issued,  m  exchange  for  the  interests  tbey  ta 
acquired,  certificates  in  two  clBBe<>s,  prefernd 
and  common.  Under  an  amendment  made  ia 
A[uil,  KC3,  to  the  trust  agreement,  the  trustees 
purchased,  for  the  benefit  of  the  trust  and  the 
persons  interested  therein  under  the  agreemeal 
of  December,  1858,  all  the  stock  and  a  portioD 
of  the  bonds  of  the  niinoia  Company  (»  ISSt. 
sometimes  called  the  Western  Division.  Onttte 
14th  of  September,  1867,  the  certificate  holders, 
by  an  Instrument  known  aa  "Amendments  to 
the  trust  agreement  of  December,  13S8,"  re- 
solved that  the  trustees  had  made  the  purchase 
of  January,  1867,  for  the  benefit  of  thoee  inter 
esled  in  iLe  trust  agreement  of  December,  185S, 
and  had,  in  virtue  of  the  Amendment  of  April, 
1868,  purohased  all  the  stock  and  a  portaon  of 
the  boilds  of  the  Illinois  Company  of  I8SI :  tliit, 
by  such  purchases,  the  whole  road  from  Go- 
cinnati  to  St.  Louis  had  become  the  property  ot 
the  trust,  subject  only  to  outstanding  mort- 
gage; tliat  it  was  the  intention  of  all  parties 
interested  in  the  trust  to  form  a  new  corpora- 
tion, to  which  the  entire  property  of  tlie  trost 
might  be  tiauaferred,  in  accord!ance  with  the 
original  agreement,  such  property  to  consiit  of 

.._, J all  the  rights  and  interests  in  the  railroad  in  the 

bjcct  to  certain  mort- '  three  Stues;   tLiat  the  capital  stock  of  tin  new 


Co.,SB.L,3BB;  Bailer  v.  Ban.,  eto.,  B.  B.  Co.  H  U. 
S..  XXI..  <dl :  affitrnilll..  i;t. 


Co.,  E  Hem.  &  Hl^KS :  Plttsbuivh,  Mc  1^  Oo.  v. 
All«luui70[)„a8Fa.Bt-lfa;  TfiompaoQ  v. Brie  Kr. 
OSZlt  How.  jfr., OB  1  ao. U  Abb.  ftTs. S, Ifc 
Under  a  power  t*' -' ' *-■ 


Tbeoonrt  will  k 

buvel]' to  tike  disoreUiMi  of  the  dimotoT,  but  will  tn- 
□u&e  Into  the  aSaln  ot  the  oompanr  am)  mnitiw 
the  parment  of  tl>e  ourreut  prollia  or  net  •armnas 
on  pTSfened  stoolu  aoeordinK  to  the  MnMOf  ifia 

■greement,  wbeo  justice  ma. ' —     "-" 

Han^  «ta~B.  B.  Oo^  «  n.  aT3 


m;3t.  John  V.  sHe'llT.  OoTnlr.  8^Xu^  iw: 

R  Co.,  <«  He.  Jn  i  VlUtotoa  v.  HKATcSu  B.  RTOo^ 
13  Allen,  400 ;  Barnard  T.  Vt.  ft  Han.  H.  B.  Co..  7  Al- 
len, 012;  HeLaugfaUn  v.  Detroit,  etc  B.  B.  Oo^  I 
Mloh.,iaO;  miomison  v.  &ie,  etc.,  B.  R.  Oal„  tt  N. 
T..4SS:  Prouty  V.  Hieh..  eto.,R.  R.CD..1  Haa.KA- 
West  Cbester^eto.,  B.  B.  Oo.  v.  JacksoajH  Al  SL. 


azi:  ButUnd  b.  B. Oo.  V.  llUaU.  K  VLTSa 
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WA.BItHH  T.  EDTO. 


Cotpontloii  ibould  eonatat  of  85.000  shares  of 
oratmd  stock  and  300.000  ahares  of  common 
Kock,  being  in  all  $38,600,000  of  stock,  which 
dwDld  be  iaaoed  and  distributed  to  tbe  owners 
of  truiUra'  certiflcatea  registered  oa  tbe  books 
of  ibe  trust,  as  foUowR,  namely:  to  ownere  of 
Htfnred  certificates,  preferred  full  paid  stock, 
foi  the  amoUDt  ul  aucb  preferred  certificates,  at 
tbe  rate  of  one  share  of  preferred  stock  tor 
(TOT  $100  of  preferred  certltlcales;  that  It 
H]  ahould  be  declared  upon  the  face  of  said  pre- 
ferml  stock  that  it  is  lo  be  and  remain  a  tirst 


ihall  be  entitled  to  receive  from  the  net  earn- 
higiof  tbe  CompauT  seven  percent  per  annmn 
npoQ  tbe  anKKUt  d  said  stock,  payable  semi- 
umaally,  "And  to  bavo  such  .nterest  paid  In 
fall,  for  each  and  every  year,  before  any  pay- 
ment of  dividend  upon  the  common  stock  of 
«iid  Corporation,  and  that  whenever  the  net 
cvnings  of  tbe  Corporation  which  shall  be  ap- 
t^ied  m  payment  ot  interest  on  the  preferred 
Hgckandof  dividends  on  tlie  common  stock 
•hall  be  more  than  anfficicnt  lo  pay  both  said 
(nterest  Of  7  per  cent  on  the  preferred  stock  in 


by  uuue:"  that  the  common  stock  sboi 
sued  to  holders  of  commos  certlHcstea  at  the 
same  rate:  that  the  new  Corporation  should  be 
BQtliorized  to  create  a  new  mortgage  on  iu  en- 
lir*  property,  cotislating  of  three  hundred  and 
ttMj  miles  of  railroad  from  Cincinnati  to  St. 
Louis,  and  upon  the  contemplated  improve- 
nenta  thereon,  for  an  amount  not  exceeding 
14,000,000,  $4,000,000  whereof  should  be  used 
adusiTely  to  take  up  tbe  then  ouislanding 
bond*  laraed  tuder  tbe  mortgaEea  theretofore 
ertated  on  aaU  road;  that.  If  a  oranch  should 
be  boflt  to  Louisville.tbencwCorporatioD  might 
iKTcaM  tbe  preferred  stock  at  tbe  rate  of  $1 0,000 
tor  e«di  mile  in  length  of  such  branch,  and  the 

$S.O0O.O0Oir •' .-.--w,*- 

Qcb  mQeo: 


beads  to  be  Isttted  by  the  new  Corporation, 
iboald  be  entitled  to  one  vote  for  each  $100  of 
bands  to  beld,  at  all  atockholders*  meetings,  and 
on  ill  aflaira  cA  Ibe  Corporation. 

Coder  statulea  ot  lodiaiu  and  Ohio,  Allan 
C^pbeO  aod  othen.  as  such  tiuateea,  became 
a  Coaporatloo  in  tboac  Statee  by  the  name  of  the 
OUo  and  MlMlaelppi  Railway  Company.  Its 
acllal  stock  wm  fixed  at  83,000  shares,  of  $100 
fa,  of  prefened  stock,  and  800,000  shares,  of 
lOeacn.  of  oommonstock,  and  provision  was 


rasde.  fn  tbe  certificate  of  incorporation,  for  in- 
masiiic  ila  pieferrod  stock  in  an  amount  not 
ntmiwg  $10,000  a  mile  for  each  mile  of  a 
btaoch  to  loolfvlUe.  In  November,  1867,  Ibe 
IQlaoia  Oompany  and  tbe  Indians  and  Ohio 
Cvajmny  were  consolidated  under  the  name  of 
tbe  Ohio  mnd  Hivlsel^pi  Railway  Company,  by 
■nidea  of  cooaoUdation  which  provided  Kr  la- 
aoiaf  pretorred  and  common  capital  slock  ot 
Ibe  ca—oHdated  Company  lo  tbe  extent  above 
Uiied,  •nd  that  the  consotldated  Corporation 
Aould  be  sathoTlud  to  create  ■  new  mortgage 
IWC.S. 


on  the  roadfor  $9,000,000,  of  which  $4,000,000 
ahould  be  appropriated  and  used  to  takeup  tbe 
then  existing  mortea^  bonds  on  the  proper?, 
and  ahould  have  "All  such  further  powers  and 
rights  as  are  conferred  and  contemplated  In  cer- 
tain amendments  adopted  by  the  certificate  bold- 
era  at  a  meeting  held  by  them  od  tbe  14th  day 
of  Beptember,  A.  D.  1867,  of  an  agreement 
dated  December  15th,  A.  D.  IBS8,  of  the  cred- 
itors and  stockholders  of  the  Ohio  and  Missis- 
sippi Railroad  Company  of  Indiana  and  Ohio, 
said  agreement  representing  a  trust  which,  at 
the  date  ot  said  amendments,  embodied  the  en- 
tire ownership  of  the  property  of  both  aaid  com- 
panies BO  consolidatca." 

The  consolidated  Company  issued  preferred 
aUyik  to  the  amount  of  89,000  shares,  upon  cer- 
tificates In  the  following  form:      ^ 

"Ohio  and  Mississippi  Railway  Company. 

*leorganized  and  consolldaled  1667. 

Preferred  ttock. 

Tbia  Is  to  certify  that is  entitled 

to shares  of  the  preferred  capital  stock 

of  the  Ohio  and  Mississippi  Railway  Company, 
of  1100  each,  transferable  only  on  the  books  ol 
Bald  Company,  in  tbe  City  of  New  York,  in 
person  or  byattomey,  on  the  surrender  of  this 
certificate.  The  preferred  stock  la  to  be  and  re- 
main a  first  claim  upon  tbe  property  of  the  Cor- 
poration after  its  Indebtedness,  and  tbe  holder 
Ibereof  shall  be  entitled  to  receive  from  the  net 
earnings  of  tbe  Company  seven  per  cent  per  an- 
num, payable  acml-anmully,  and  to  have  sucb 
interest  paid  in  full,  for  each  and  eveiy  year, 
before  any  pnyment  of  dividend  upon  the  com- 
mon stock;  and  whenever  the  net  earnings  ot 
the  Corporation  which  sbjill  be  applied  in  pay- 
ment of  interest  on  tbe  preferred  stock  and  of 
dividends  on  the  common  slock  shall  be  more 
than  Bulflclent  to  pay  both  said  interest  of  seven 
per  cent  on  the  preferred  stock  In  full,  nnd  sev- 
en per  cent  dividend  upon  tbe  common  stock, 
for  the  year  In  which  said  net  earnings  are  so 

S plied,  then  the  excess  of  such  net  earnings 
«r  such  payments  shall  be  divided  upon  the 
prefened  and  common  shares  equally,  share  by 

These  preferred  shares  were  issued  in  ex- 
change for  the  trusteea"  preferred  certiflcaie". 
in  pursuance  of  the  resolutions  of  September  14. 

Tbe  croas-bUl  alleges  that  the  certificate  hold- 
ers, bv  tbe  resolutions  of  September  14.  ItJST. 
Intended  and  declared  that  the  preferred  slock 
to  be  Issued  ahould  give  to  its  holders  not  only 
a  preference  in  respect  to  dividends  over  the 
common  slock,  but  also  the  preference  of  a  spe- 
cific and  continuing  lien  and  security  .upon  the 
property  of  the  new  Corporation,  next  after  tbe 
then  existing  mortgage  Indebledness;  that  it  tvaa 
\a  accordance  with  and  in  execution  of  this  io- 
lentloo  that  the  certificate  boMcra  further  re- 
solved that  it  ahould  be  declared  upon  the  face 
of  the  certificates  ot  tuch  preferred  stock  that 
it  should  be  and  remain  a  first  claim  upon  the 
property  of  the  Corporation  after  Its  indebted- 
ness; that  the  indebtedness  referred  to  in  the 
resiilutioos,  and  In  tbe  preferred  slock  certifi- 
cates, was  such  indebtedness  only  oa  should  ari^e 
under  the  $8,000,000  mortgage,that  amount  be- 
ing dedgned  to  represent,  km  having  been  au- 
thorlzeator  the  purpoao  of  taking  up  and  can- 
celing, the  iodebtcdneas  exiating  at  tuo  time  of 
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Uie  con  Til  1(1  nt  Ion  on  the  property  of  the  two 
ronMlidatiag  Compiinica;  and  that  ilie  consoli- 
daicd  Compnnj,  under  the  nrticlcs  of  consolida- 
tion, became  l»iind  to  perform  the  provisions 
of  the  amendments  of  September,  1807,  to  the 
trust  Bgreement,  Be  to  preferred  stock,  and  the 
securing  the  same  on  the  property  of  the  con- 
solidated Oompanv,  to  thefull  intent  thereof. 

Besides  the  preferred  stock  to  the  amount  of 
tii,  500,000,  further  preferred  slock,  in  the  above 
rafiBi  *■*""■  *"  ^f"*  amount  of  $800,000.  was  issued  on 
^  '  the  building  of  the  LouisviUe  branch.  The 
plalntifls  in  the  cross-bill,  as  owners  of  shares 
of  such  preferred  stock,  stct  that  they,  in  com- 
mon wiUi  the  other  preferred  siockholdere,  had 
and  have  a  lien  and  security  and  flmt  claim 
upon  all  the  property  and  franchises  of  the  con- 
solidated Company  which  existed  at  the  time 
of  tiie  oriffinnl  issue  of  such  preferred  stock,  in 
or  alwul  Uie  year  1867.  next  after  and  subject 
only  to  the  indebtedness  under  the  |6, 000.000 
mortgage,  u  authorized  by  said  articles  of  con- 
solidation, as  represenUne  and  designed  to  cov- 
er and  cancel  the  only  indebtednesson  either  of 
the  consolidated  roads  which  was  outstanding 
al  the  time  of  such  consolidation,  and  aro  en- 
titled to  the  payment  of  interest,  as  stipulated 
in  the  eeriiflcatc,  out  ofsuchneteamin^of  the 
Company  as  may  remain  after  payment  of  in- 
terest on  flist  mortgage  bonds,  and  in  priority 
and  preference  to  the  payment  of  any  interest 
or  indebtedness  under  any  morl gage  subsequent 
in  date  to  the  first  mortgage,  that  being  a  moit- 
pge  esecuted  in  Uccemlier,  1807,  under  which 
bonds  to  the  amount  of  about  $0,800,000  have 
been  issued.  Under  the  so-called  second  mort- 
gage, issued  In  March,  1871,  and  sought  to  lie 
tureclosed  in  the  original  suit.  94,000.000  of 
bonds  have  been  issued.  The  other  mortgage 
sought  to  be  forecluMid  in  the  original  suit  is 
enlk'd  the  Springllcld  Division  mortgage,  and 
was  executed  in  January,  1875,  to  secure 
$S,000,000  of  bonds. 

The  bill  prays  for  a  decree  that  wch  preferred 
Blockbotders  are  entitled,  as  such,  to,  and  have 
always  had,  a  specific  and  eontinuiug  lien  and 
security  and  first  claim  upon,  and  in  all  the 
property  and  franclijees  of  the  Company,  next 
after,  and  subject  only  to.  the  interest  and  se- 
curity therein  which  is  given  under  the  first 
mortgage  of  Decemlicr.  1807.  and  have  been  and 
are  entitled  to  receive  seven  per  cent  interest 
upon  their  shares,  out  of  the  net  earnings  of  the 
Company  remaining  after  the  payment  of  inter- 
est to  the  holders  of  the  flr^tmorlpage  bonds.  It 
also  prays  that,  in  any  decree  of  foreclosure  of 
either  ot  the  mortgages  so  sought,  to  be  fore- 
closed, the  rights  of  the  preferred  stockholders 
may  be  declared  to  be  a  lien  and  security  on  the 
property  and  franchises  of  the  Company  next 
after  that  secured  by  the  first  mortgage  of  De- 
t3961  cember,  1887;  that,  in  coseof  foreclosureof  (he 
first  mortgage,  all  surplus,  after  the  satisfaction 
of  claims  thereunder,  be  applied,  fliat,  to  pay- 
ment in  full,  orpro  ra(a,of  the  par  value  of  their 
shnrcs,  to  the  preferred  stockholders^  and  that, 
in  case  of  foreclosure  of  either  the  second  mort- 

Sge  or  the  Springfield  Division  mortgage,  the 
cree  therein  sbalQ  provide  that  any  sale,  in  ei- 
ther of  such  cases,  snail  be  subject  to  not  only 
the  amount  due  under  the  first  mortgage,  but 
also,  and  next  in  order,  to  the  amount  at  pai  of 
7» 
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the  preferred  stock,  with  an  ui 
thereon,  at  seven  per  cent 
The  rights  of  the  holders  of  preferred  ttock 
this  case  must  be  determined  dt  the  lugDin 
of  the  stock  certificate.  That  la  eiact^  ttis 
same  as  the  language  of  the  written  instnunoita 
which  preceded  the  issuing  of  the  certificalee. 
The  shares  are  shares  of  the  ca{>ital  stock  of  tlie 
Company,  though  aharee  with  different  pir- 
ileges  from  diares  of  the  common  stock.  Tie 
certificate  declares  the  quall^  of  the  piefentd 
nock  in  two  respecta:  l,ltsrelationtotbeprap- 
er^  of  the  Companj;  2,  its  relation  to  the  net 


the  property  of  the  Company  after  its  indebted- 
ness.    But  It  is  stock   and  part  of  the  capital 
stock,  with  the  characteristics  of  capital  stix^ 
One  ot  such  characteristics  is.  that  no  part  (d 
the  property  of  a  corporation  shall  go  to  ifr 
Imbursc  the  principal  of  capital  stock  until  all 
the  debts  of  the  Corporation  have  been  paid.  It 
nould  require  the  clearest  language  to  admit  of 
the  application  of  a  different  mle  to  any  capi- 
tal stock.    Section  G  of  the  Statute  of  Indiaia 
of  June  16,  1803.  "establishing  provistons  re- 
speciing  corporalions"  (1  Davi?  Stat..  3C9),e& 
acted  as  follows:    "If  any  part  of  the  capital 
stock  of  such  company  shall  be  withdrawn  and 
refunded  to  the  stockholders  before  the  pay- 
ment of  all  the  debts  of  the  Company,  all  the 
atockholdera  of  such  Company  ahall  be  jointh 
anr;  severally  h'abie  for  the  paymsiit  of  such 
debtb"    Thcrailroadlawof  Indiana,  of  Hartal 
8,  1865, 1  Davia'  Stat,730.  enUtled,  "An  Act  to 
.Authorize,  Regulate  and  Confirm  the  Bale  at 
Railroads,  to  Enable  Purchasers  of  the  Sama    1* 
to  Form  Corponilions  aod  to  Exerdse  Corpo- 
rate Powers,  and  to  Define  Their  Rights.  Pow- 
ers and  Privileges,  to  Enable  Such  CcoporatiODS 
to  Purchase  and   Construct   ConiMCnDg   and 
Branch  Roads,  and  to  Operate  and  Hainiain 
the  Same."  under  which  law  this  Company  was 
reorganized,  provided,  in  section  S,  that  the  CM'- 
poration  should  have  power   to  "Make  i»«- 
fcrred  stock,  dike  and  establish  preference  in 
respect  to  dividends  in  favor  of  one  or  mofe 
classes  of  stock  over  and  above  other  classea, 
and  secure  the  same,  in  such  order  and  tnaniMX 
and  to  such  extent,  as  said  Corpoiatioo  may 
deem  expedient;"  and  section  20  of  the  genenl 
law  of  Indiana  of  Tilay  11,  1862,  providmg  for 
the  Incorporation  of  railrMd  compaities  (1  Da- 
vis' Stat. .  706),  provided  that  a  cotporatiMi  or- 
ganized under  Itn)igbtissue"Apruerred  stock 
to  an  amount  not  exceeding  one  half  of  ibe 
amount  of  its  capital,  with  such  priori^  over 
the  remaining  stock  of  such  company,  in  tbv 
payment  of  dividends,  aa  the  directors  of  mcb 
companymay  determine,  and  shall  be  approved 
by  a  majority  of  the  stockholders. "    II  wmild 
be  difficult  tosaythat these stattitoijproviBioiu 
allowed  any  preference  in  aharca  of  ca]utal 
stock,  except  a  preference'  among  classea  of 
shares,  or  any  preference  of  anyclasi  of  sbai^ 
boldeiB  over  creditors.    It  Is  not  to  be  supposed 
that  those  engaged  In  reorganizing  this  Com- 
pany intended  to  violate  the  Uw  of  lodiam.  ot 
the  general  principles  of  law  appliable  to  p*l- 
vate  corporalions.    Nor  is  there  anything  to 
■how  that  thej  did.    The  langtiaga  M  the  cvr- 
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tilittitc  is  entirely  >ai;sf.f(l  by  referring  It 
priority  in  ronk  of  the  preferred  stock  over  the 
oiramon  stock,  to  a  Crst  claim  of  the  preferred 
iloctt  on  the  propcrljr  of  the  CorporaiioD,  after 
iu  indebtedness  should  be  paid,  when  there 
(lionid  be  monejB  to  be  divided  among  stock- 
boldot,  a  claim  vhich  should  be  first  as  com- 
pwed  with  the  claim  of  other  stock.  Claims  of 
rto^holdcrs,  asEuch,  ODthc  eorputot  tbeprop- 
cm  of  the  company  in  which  they  are  stock- 
laden,  do  not  arise  until  the  debts  of  the 
company  are  paid.  Cntil  then,  Che  sbarea 
ta  nghta  merely  as  regards  profits  and  voting 


after  the  indebtedness  then  existing  or  Ukd  b 
tborixed;  that  the  preferred  stock  was  issued 
tke  bolden  of  preferred  certtOcales,  owners  of 
(he  property,  u  a  guati  pnrcliase  money  mort- 
gage oo  t(a  Bale;  and  tbat  they  intended  to  — 
Km  tbeir  portion  except  as  to  the  new  $6,'. .  _ , 
OOO  mortgue,  because  tney  authorized  Uiat  and 
did  not  au^orize  anv  other.  It  is  very  certair 
thatatbest  the  woms  "  after  its  indebtedaeas' 
ire,  by  themselves,  ambiguous  on  their  face,  and 


indebtedueas. 

cible  to  the  poaition  of  the  stockboldera 
eorporatioD,  as  regards  its  creditors,  a  claim  of 
tbe  kind  iten  miue  should  rest  on  clear,  and 
I.  .  doDbtful  language.  But  tbe  pro'Wslon 
which  follows,  aa  t^  me  rights  of  Ih^  preferred 
Mock  in  the  net  earnings  of  the  Company, leaves 
ap  doubt  as  to  the  meaning  of  the  whole.  There 
k  ■  unity  of  right  Id  the  claim  of  (he  preferred 
•lock  oD  the  property  of  the  O^mpaoy,  and  In 
tbe  title  of  its  holder  to  receive  a  share  of  the 
His  proprietor- 
„  lit  to  receive  from 
tfaem  BO  much  a  year,  if  earned,  before  ihecom- 
wm  tuxk  recdvea  any  dividend  therefrom,  and 
Tbft)  the  two  classes  of  stock  have  each  re- 
nived  tbe  same  specified  amount  otit  of  the 
jai't  net  earnings,  he  has  the  right  to  share 
eq-iaUy  in  the  surplus  with  the  holder  of  com- 
nee  stock.  Thus  he  can  have  do  income  on  his 
Sock  unless  there  are  net  earalnga.    Thoae  net 


rbe  which  the  stockholders,  preferred  and  com- 
unn,  at  a  bodycorporote,  are  liable  to  pay.  The 
^•riliien  of  (Hcfcrred  stock  have  the  iiame  rela- 
tioa,  by  virtue  of  the  certificate,  to  the  eorput 
<i  the  woperty.whlch  they  have  to  its  net  enm- 
fao-  Tbeir  position  In  regard  to  both  is  one 
taftrior  lo  thai  of  all  credliars.  Tbey  are  not 
pcfemd  as  to  re-lmbUTaemenl  of  principal,  or 
SB  ID  a  right  to  net  eamincs,  over  anyone  but 
the  holders  of  common  stock.  The  interest  to  be 
paid  to  them  is  not  to  be  paid  absolutely,  aa  to 
a  awUto^  Imi  only  out  of  net  earnings,  the 
«ne  fund  out  of  which  the  dividends  on  com- 
w»  Aock  a.«  to  be  paid.  Though  called  In- 
tetnt,  it  li  teilly  a  dividend,  because  to  be  paid 
M  aock  aoid  oat  of  net  profits.  There  was  no 
'  D  on  the  creation  of  future  Indebted- 


to  nek  fontra  iitdebiedaesa  and  the  Interest  on 
k;  and  tha  wwds  "lu  Indebtedneas,"  in  the  same 
niescc  artarmCy  mean  "  its  future  iudebted- 


ncss,"  In  reference  to  which  the  net  earnings  sub- 
sequently treated  of  are  to  be  ascertained.  Cred- 
itors may  resort  to  the  body  of  their  debtor's 
propcKy  for  Interest  as  wellaB  principal.  But 
these  holders  of  preferred  stock  are  limited,  for 
any  income  or  Interest,  to  the  net  earuiugs. 
There  is  nothlQgin  tbe  certificate  which  clothes 
them  with  a  single  attribute  of  a  creditor,  while 
It  specially  gives  them,  as  stockholders,  an 
equal  Interest  with  tbe  common  stockholder?  In 
the  excess  of  net  eamlnga  Id  each  year  after 
paying  therefrom  seven  per  cent  on  each  share 
of  stock,  preferred  and  common. 

Whatever  position  the  holders  of  preferred 
certificates  occupied  before  they  accepted  pre- 
ferred stock,  whatever  special  rights  ofUen  Qiey 
had,  they  became  ooriwrators,  proprietors,  share- 
holders and  abandoned  tbe  position  of  ciedltors, 
and  took  np  towards  existing  and  future  cred- 
itors Che  same  podlion  which  every  stockholder 
in  a  corporation  occupies  towards  existing  and 
future  creditors.  His  chance  of  gain,  by  the 
operations  of  the  corporation,  throws  on  him, 
as  respects  creditors,  the  entire  risk  of  the  loss 
of  his  share  of  the  capital,  which  must  go  lo 
satisfy  the  creditors  In  case  of  misfortune.  He 
cannot  be  both  creditor  and  debtor,  by  virtue 
of  his  ownership  of  stock.  In  this  cose,  all  the 
parties  holding  trustees'  certificates  united  lo 
form  Ihenewcorporation,  and  converted  them- 
selves Into  stockholders  in  it. 

It  seems  very  clear,  tbat  if  the  trustees,  rep- 
resenting the  Dolders  of  trustees'  certificates. 
had  gone  onandoperatedtheroad  for  them,  not 
organizing  a  new  company,  any  debts  contract- 
ed by  the  tnislees  in  the  tiusineas  would  have 
had  prioriw  over  the  claims  of  the  holders  of 
such  certificates.  80,  Id  becoming  stockholders 
in  the  new  company,  with  the  right  to  vote  as 
to  its  management  and  10  share  in  its  earnings, 
they  must  have  intended  to  allow,  through  tbe 
Con>oratlon,  a  priority  of  like  debts  over  theii  [400J 
claims  aa  stockholders. 

The  same  principles  must  govern  tbe  present 
case  which  were  applied  by  this  court  in  ^(, 
John  V.  Brie  R.  Co..  23  WalL,  188  [88  U.  S., 
XXII.,  748],  where  creditors  took  preferred 
Block.  It  was  held  tbat  tbey  ceased  to  be  cred- 
itors and  could  be  regarded  only  as  stockhold- 
ers, with  a  chance  for  dividends  out  of  net  earn- 
ings and  the  power  of  voting,  and  a  priority 
Dver  holders  of  common  stock,  but  not  a  prior- 
ity over  debts  subsequently  contracted. 

Much  stress  is  laid  on  the  averment  in  the 
cross-biU,  tbat  the  existence  of  the  preferred 
stock  and  of  the  certificates  therefor  and  of 
their  contents  was  known  to  the  trustees  UDdei 
the  subaequent  mortgages  before  thoxc  mort- 
gages were  made, and  to  theboDdltoldcrsunde 
5S  before  they  became  such ;  and 
theaasentof  tbe  preferred  stock- 
holders to  the  creation  of  the  subsequent  mort- 
gages should  have  been  oblslned.  The  sDHwcr 
to  this  view  is,  Iliat  the  preferred  slocklio Mel's 
had  no  rights  which  mode  their  assent  neces- 
sary to  the  validity,  as  against  them,  of  the 
mortga.ces  In  question;  and  that,  rcprcrenled  as 
they  Here  by  the  CorporatiOD  and  its  directors, 
the  act  of  making  ine  mortgages  was  a  sulB- 
cieot  assent  of  the  preferred  slockholders,  it  as- 
sent were  necessary,  there  being  no  allegation 
iu  tbe  cross-bill  inconsistent  with  the  fact,  tbat 
tbe  iaauingof  Uie  mortgages  was  known  to,  and 
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participated  ti.  and  nuctfoned  bj,  Ukose  who 
were  holders  of  the  preferred  bUm^  nben  the 
mortgftges  nere  created. 

As  to  the  claim  tlial  the  appeUants,  if  they 
have  no  priority  over  the  sccona  mortgage,  have, 
at  all  events,  aa  against  the  Company,  a  lien 
next  after  the  second  mortgage,  on  the  proper- 
ty not  covered  by  the  Spriagfleld  Division  mort- 
^ge,  and  have,  In  any  aspect  of  the  caae,  a  val- 
id claim  on  the  surplus  assets  of  the  Company, 
after  paying  its  debts,  superior  to  the  clolm  of 
th$ common  stockholders,  ttis sufficient  to  say, 
that  we  do  not  deem  it  proper  that  those  ques- 
tions should  be  disposed  of  on  a  demurrer  tc 
this  cross-bill,  ns  they  can  be  raised  and  de- 
cided under  tlic  answer  which  these  appellants 
have  Bled  as  defendants  in  the  consohdaled  suit 

TVie  decree  o/  the  Circuit  Court  it  ajpirmtd. 

True  copy.    Teet ;  _ 

lamee  H.  McEenner,  aerk,  Sun  r~Tt,  V.  B> 


MORTON  E.  POST,  Ptff.in  Brr.. 

JOHN  B.  PEARSON. 

(See  8,  C,  Bcporter'B  «a.,  OMSS.) 

A^fTMraent,  partia  to — effect  of  deeition  on  dt- 


perinlcndent  o(  the  Keels  Hlnrna-  CompanT,  paitles 
of  the  Hnt  parts  and  P.,  party  of  the  second  part." 
by  whicb  "the mid  partleioi  theflret  part"  agree 
.„  ..„,. .  n. — ...   —  . .    .'Keeta  Hlne 


t.  keets  Mining ' 
piinf,'  onii  i>j' r..  IB  uiB  conuBCt  of  the  oompau  J. 

S.  An  unler  sustBtnloB  a  deteDdOnfi  demurrer, 
ui'l  fflvlng  tlio  plain  till  leave  to  amend,  does  not  pre- 
clude Uie  iilulnllff  from  roneninK.  or  the  oourt from 
OnterlaJninjr,  the  lame  queetloo  Of  law  upon  the 
BubsoquontiiiaJ  on  an  amended  oomplaint. 

[No.  394.] 
Suhmitua  Apr.  t6. 1S8S.  DeeidedMayT,  1883. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Dakota. 

The  history  and  facts  of  the  case  appear  In  the 
opinion  of  the  court. 

Meur*.  R.  T.  Merrick,  M.  T.  Horria  and 
William  li.  Steele,  for  plaintiff  in  error: 

There  Is  no  proof,  anywhere  in  the  record, 
that  Post  either  authorized  the  execution  of  the 
written  contract  introduced  into  the  case,  or  8ul> 
sequently  ratified  it.  The  proof  is  merely  that 
he  was  a  member  of  a  partnership  known  as 
the  "  Ecets  Mining  Company";  that,  as  such 
member,  he  received  a  portion  of  the  procfaeda 
of  the  contract,  knowing  whence  they  came; 
that  Whitney,  who  mode  the  contract,  was  au- 
perlntcndent  of, the  Eeets  Mining  Company;  and 
that  the  contract  was  understood  by  both  Whit- 
ney and  Pearson  to  have  been  made  for  the  ben- 
flt  of  the  company,  and  not  for  the  individual 
benefit  of  Whitney. 

The  liability  of  Post  can  be  nutalned  only 
upoc  proof  that  Whitney,  (n  the  execution  of 
'      '      is  authorized  to  bind  him.  Syea 


•Head  notci  I>t  Mr.  JtuUet  Qbat. 


eer.  blnci  iftc  corpomUon ; 


Dhc^thtoMear.   Be* 
,  TO  V.  B.,  IXTI.,  10 


If  there  were  such  proof,  and  the  authority  vai 
fully  proved,  the  instrument  itself  iainadniM- 
ble  m  evidence,  because  it  is  not  executed  in  ■a(^ 
manner  as  to  bind  the  jjrincipal. 

StoiT,  Ag.,  sec.  148;  Story,  Cont.  eec  13; 
Staeimi^  V.  Arnold,  11  Mass.,  37;  /ml  0).  t. 
a>n^,  8Het.,443. 

It  makes  no  difference  that  the  person  sigL.u; 
the  contract  signs  as  agent,  or  with  any  oUmt 
deieriptiopenona;  it  is  sull  lus  own  contisct,  tad 
not  that  of  the  principal  whom  he  may  have  in- 
tended to  bind.  This  is  held  universally  by  iD 
the  authorities. 

.SiOTM  T.  Food,  7  Cow.  468;  fisnJfc  V.  Jfontedl, 
1  Den.,  403;  Seaeer  v.  Oobum,  10  Gush.,  834;  - 
^onei  V.  ZittUdale.  6  Ad.  A 13^  480;  Magee  t. 
AtiiTiMn,  3  Mees.  &  W. ,  440;  mggiiu  v.  Smiar, 
8  Mees.  &  W.,  884;  Ap^^^m  v,  Binlt*,  B  laA, 
148:  Duvaa  v.  Oraig,  2  Vheat.  66;  Kpp*  *. 
Wallair,  4  Mass.,  505; Fonter  V.  AfOer, 8 Hasl, 
SH;  WliiUv.  Skinner,  13  Johna.,807;£UiMfiT. 
Bliaxe,  le  Mass.,  42;  Smithv.  Mortt.  0  WiU.,  n 
(78  U.  8.,  XIX.,  607). 

It  does  not  alter  the  case  that  Whitney  and 
Post  were  partners,  as  one  partner  cannot  bind 
his  co-partnership  by  an  Instrument  of  writing 
under  seal  at  least,  without  his  assent  to  It 

The  second  ground  of  cimplaint  on  behalf  of 
the  plaintiff  in  error  Is,  that  Uie  matter  in  con- 
troversy bad  been  adjudicated  in  the  territorial 
dislrictcourtby  the  decision  upon  the  demurrer. 

That  a  decision  upon  demurrer,  if  itinvolrcf 
the  merits  of  the  case,  is  Just  as  final  as  any  othet 
decision,  is  beyond  question. 

It  is  also  true,  that  "  A  decision  given  In  the 
proEresa  of  a  case,  whether  right  or  wrong,  1* 
the  law  of  the  case  in  which  it  is  given,  and  bind- 
ing upon  the  parties." 

BecUyr  v.  DanUy,  14  Ark.,  304;  Cbbv.  Cbrrk, 
3  WiB.,828;  DeOoncle  v.  Darrington,  39  Ala^  93; 
3%?nuu  V.  i>i>ui,  1  Md. ,  362;  i^MOt  V.  An  Am- 
Hteo  28  Cal.j5ei. 

Meetri.  J.  W.  Smith  and  Van  Cite  S  inZft«, 
for  defendant  in  error: 

A  judgment  rendered  upon  the  Insoffiden^ 
of  the  declaration  and  not  upon  the  meritsoftba 
"Lse,  is  no  bar. 

Wilbur  V.  Gilmore,  21  Pick.,  850;  Jordan  T. 

!>/■«■(,  128  Mass.,  35. 

In  no  sense  was  the  ruling  on  the  demuirer  k 

u:.  It  was  not  a  judgment;  it  was  not  final; 
plaintiff  could  not  have  appealed  from  IL 

Oniser  v.  DougloM,  3  N.  T.,  671;  Ootnan  t. 
Dixon,  60  N.  Y.,  573;  mn-rie  v.  AainwaS,  10 
Abb.  (N.  8),  m;Ailamty.  Jilw,87N.T.,«W. 

The  instrument  did  not  require  to  be  sealed 
and  it  is  to  be  treated  as  the  written  evidence  of 
a  simple  contract;  the  seal  adds  nothing  to  it 

Boant  v.  WeOe,  33  Wend.,  S35;  Stovea  v.  Et~ 
dred,  30  Wis.,  626;  Oit-aa  v.  Wardm,  U  WaQ.. 
244  (81  D.  a.  XX.,  797);  Worraa  v.  Ji/unn.  * 
N.  Y.,  230;  Lawrmee  v.  Tbylor,  6  Hill.  113; 
Skiniwr  v.  Dayton,  10  Johns.,  664;  BatidaU  w. 
Van  Vrehten,  10  Johns.,  60;  Damons.  Gninfiy, 
3  Pick.,  35S:A)tufc  V.  i^i«n«m,  7 Oiand,  2S9. 

But  this  distinction  is  unimportant,  hi  vievr 
of  the  fact  that,  in  Dakota,  ta  distinctlona  be- 
tween sealed  and  unsealed  inatrmnent*  ate  abol> 
lahed. 

avil  Code.  Dakota,  see  935. 


„=f„Coogll?»  •■-'>- 


Ha'wkikb  t,  B1.AXK. 


Tbb  ta  an  nctioa  l)n>iiffht  In  an  inferior  court 
a[DakuiJiT«rriiory,by  JubnB.  Pcaraon  against 
Airin  W.  Wbitne?  uid  tloruin  E.  Poai,  concui- 
not  ooder  the  name  of  the  Kceu  Mining  Com- 


o  the  compkint  wss  a  copv  of  & 
«»t»«  under  seal,  entitled  ■'  Memorandum  of 
u  sgrcemeot  made  and  eniercd  into  this  16tli 
diT  of  July,  1BT7  at  Central  Citj,  DokoU.  by 
an^  between  A.  W.  Whitney,  Superintendent  of 


"  and  by  which  "  the  said  ponies  of  the 
iini  pan"  agree  to  deliver  at  Pearaon'i  mill  in 
Centnl  City,  gold-beariDg  ore  from  the  Eeels 
ffliDC  tram  tirae  to  dme.  Id  quBntitlea  snffldent 
to  Kuwanllr  supply  the  working  capacity  of  the 
mill  of  about  thirty  tons  dailv;  and  also  agree 
u  par  the  mm  of  ;(9  for  eacD  too  crushed  and 
Biillal;  and  Pennon  agreea  to  run  hla  mill  con- 
Kutly  upon  that  Ore  for  a  term  of  ninety  ilnys 
Inm  the  dale  of  the  contract;  and  which  la 
■igned  and  lealed  as  follows: 

■'  A.  W.  Wlitney.  [Seal.] 

Sopt.  Eeett  Mining  Co..r8eal.1 

John  B.  Pearson.  [Seal.]" 

,       Tin  oomidiUnt  set  forth  the  lenna  of  the  coa- 

'    nctaiid  ■lit^ed  the  plaintifTs  performance  and 

wmtinesa  to  perform,  and  the  defendant's  nog- 

Im  and  refuaal  to  deliver  ore  as  agreed,  or  to 

Wjfoi  -Toahing  and  milling  what  ibey  did  de- 

Tbe  defendant,  Poet,  demurred  to  the  com- 
pUnt,  becanae  be  waa  not  shown  lo  be  apoftj 
10  ibe  oootract  mtd  on,  and  because  sufficient 
Em  were  not  stated  to  constitute  a  cause  of  ac- 
^  against  1dm.  The  Inferior  court  sustained 
the  denmrrer,  and  gkve  the  plaintiff  leave  to 
unend  his  complaint 

The  plainttH  then  Sled  an  amended  complaint, 
oot  alle^nx  the  contract  10  have  been  in  writing, 
buisEUiugtonli  its  terms,  and  alleging  the  other 
bets  sutKtantlally  as  in  Ibe  original  complaint 
The  defendants  answered;  Poet  denying  all  the 
kUEsatiotuof  Itie  amended  complaint,  and  Wblt- 
arj  admiitlog  the  makins  of  Uie  contract  and 
•niing  the  other  allojTaUona.  I 

At  the  trial,  the  written  contract  was  admlv 
kd  in  eiiileuce,  without  oblcctlon;  It  appealed 
tmx  it  warn  made  by  the  parties  thereto,  and  that 
Wbftney,  in  making  it,  acted  in  behalf  and  for 
'■it  tieoefil  of  the  Keets  Siining  Company,  of 
^iiidi  tte  was  the  superintendent,  and  was  on- 
■lovood  by  the  plaioUfl  so  to  act  1  and  that  Whit- 
H7,  ••  Mich  superintendent,  afterwards  broke 
U«  coatrsci,  to  the  damage  o{  the  plaintiff. 

Tie  plsiutltr.  against  Uie  objection  of  PoM, 
sad  tor  tlie  purpoee  of  showing  that  Post  was 
'«e  of  tbe  real  paitlei  in  Interest  and  a  partld- 
put  la  tbe  mutts  of  the  contract,  and  that 
MhiiacT  acted  merely  aa  tbe  agent  ot  himself 
ud  PoM  mm  principals,  was  permitted  to  Intro- 
<:=««  oral  vridencc  that  Pott  was  an  owner  of  the 
Eccto  nine,  aod  a  copartner  with  Whitney,  un- 
•i^  the  BAMM  of  tbe  Keels  Mining  Company, 
^  iha  bwrfnfs  of  wwhtag  the  mine  and  having 
O*  on  tmta  It  crushed,  and  aa  such  copartner 
:>ciri*«d  a  large  portion  of  tbe  proceed*  ot  the 
— lan,  knowinc  whence  they  came. 

The  eoait  alao  decUned  to  role  and  Instruct 
a*  hMT,  M  Port  requested,  that  the  order  sub- 
tiiimg  Ua  d^snirer  lo  the  original  complaint 
M««MHd  a  neomy  agalatt  him  in  this  action. 
WCIL 


Poet  allied  exoep^ons  to  both  ruUnn,  and 

the  jury  returned  a  verdict  for  the  plaintin.upoa 

which  judgment  was  rendered.  Onappeal.that 

'"dgment  was  affirmed  by  the  Supreme  Court 

the  Terrltorr.    See,  2  Dak.,  220.    Post  sued 

It  tUs  writ  of  error. 

It  is  unnecessary  to  consider  whether,  if  this 
ere  to  be  treated  aa  a  contract  under  seal,  it 
could  beheld  to  be  upon  itafacethecontractof 
the  Eeets  Mining  Company,  and  not  of  Whit- 
ney only,  or  whether  tne  oral  testimony  would 
have  been  admissible  to  charge  Post;  because, 
by  the  Civil  Code  of  Dakota,  "  all  distinctions 
between  sealed  and  unsealed  instruments  are 
atKlIahed,"  and  "anv  Instrument  within  the 
scope  of  bis  authoritv,by  frhich  an  agent  Intends 
'~  bind  his  princhtal,  does  hind  him,  if  such  in- 
it  is  plainly  InKrable  from  the  instrument  it- 
It,  "    CivU  Code  of  Dakou  of  1877,  sees.  92S, 
1873. 

By  the  subject-matter  of  this  contract, which 
is  tlie  dellverv  and  milling  of  ore  from  the  Eeets 
mine;  hv  the  descrlpdoD  of  Whitney,  both  in  tbe 
body  of  ttie  contract  and  in  the  signature,  as  su- 
perintendent of  the  Keets  Mining  Company-, 
and  by  the  use  of  the  words  '  'parttea  of  tbe  flrst 
part,  which  are  applicable  to  a  company  and 
not  to  a  sln^e  inoividual,  the  contract  mads 
by  tbe  hand  of  Whitney  clearly  aopeats  upon 
its  face  to  have  been  Intended  to  blna  and,  there- 


him.  TP/'thMyv.W"ymai»,101ir.8....    ^ .. 

lOSOJ;  mtehootkv.  Budianan,  lOS  U.  S..  4I« 
rXXVl.,  1078];  OoodiTioiish  v.  l^iptr,  132 
Mass.,  isa. 

The  order  sustaining  Post's  demurrer  to  the 
original  complaint  gave  tbe  plaintiff  leave  to 
amend,  and  did  not  preclude  uie  plaintiff  from 
renewing  nor  the  court  from  entertaining  the 
same  question  of  law  upon  a  fuller  development 
of  tbe  facts  at  the  trial  on  the  amended  com- 
plaint    Oalder  v.  Bat/net.  1  Allen,  887. 

JttdgTotnti^lrmtd. 

Tmteoff.    Test: 

Janus  H.  McKenne;,  Clerk  Sop.  (Xnut,  V.  B. 


W.  J.  HAWKINS  Airo  WALTER  OLABK, 

Assignees  in  Bankruptcy  of  the  Estate  ard 

Effects  of  TaOMAB  P.  Dkteredx,  Deceased, 

aBanknipt;  WALTERCLARKakdJOHN 

DEVEREUX,  a*  Trustees  of  the  Estate  of 

tlie  Said  Taoiua  P.  Devzreux,  Apptt., 

e. 

ORINFILL  BLAKE  rr  AL. 

(8m  8.  C,  Bepoiter'a  sd.,  4»-tfaL) 

Ntapartg  lo  aetbn^-bmd  vAm  ehargaabU  wiA 


wUI,  appriipriatfa  tbe  general  psnonal 
WUIW1  w  urt  owD  use  to  pH)-  leffBole*  cbarwd  upon 
bit  land,  tbe  luid  wllj,  Lu  equlCf,  renuUjiabar(eBbLo 
vlth  Om  deDclency  In  tlie  seocnl  ptssonal  calal* 
Uius  crealsd  t>r  him. 

[No.  2fll.] 
Arffued  Apr,  IB  to.  isss.  Dteidkl  Jby  7,  IfSS. 


.,Coe>flc 


422-iSS 


SuFBBME  CoimT  OP  TEX  Ukited  Statkb. 


OiT.  Tem. 


APPEAL  f  rom  tbe  Circuit  Court  of  the  United 
Staksi  for  the  Eastern  District  of  North 
Curolioa. 

Tlie  hlKloiy  and  f&cts  of  tbe  case  fully  ap- 
pear In  the  opinion  of  tlie  court. 

Metm.  A.  S.  Merrlaoon,  T.  C.  FuUar  and 
Walter  Clark,  lea  appellants: 

An  appeal  lies, when  this  court  hartng  decided 
a  cause  on  a  former  appeal,  sends  Its  mandate 
to  the  circuit  court,  and  the  latter  court  has 
failed  to  observe  and  pursue  the  mandate  of  this 

The  Lady  Pike,  96  U.  B..  461  (XXIV.,  6731 ; 
fiteMartv.,Saiafnon,97U.  8..8ei(XXIT..1044); 
Bvmphrei/  V.  BaJc^,  103  U.  8-,  736  (XXVL, 

46m. 

The  circuit  court  must  obey  the  mandate 
from  this  court,  and  it  has  no  power  l«  rehear 
the  case  or  resettle  the  rights  of  the  partii 
to  modify  In  ai^  respect,  nhat  this  coui 
established  or  amrmed.  Thepowerof  the  court 
in  such  case  only  extends  to  the  execution  of  the 
mandate. 

Mc  parta  Sibbald,  13  Pet,  MS ;  SkiUem 


Wail.,  606C76tJ.  8.,XIX.,790);i>or»ni 
*M  Co.,  101  TI.  S-,  656  (XXV'-.flei);  Bteicart  v, 
faianum  (tuw^  ;  Hiimphreg  v.  Baher  {tupra), 
C/taireiy.  U.S.,  3How.,611;H'a»(v.  BriMfteaf-. 
14  Pet,  61;  MiteRelv.  U.  S.,  !5  Pet.,  63  ;  R 
R.  Co.  V.  &uM(rr,3Wa]l.,6I0(69U.S.,XVn., 


be«  and  JohnW-  Hiiu 

Mr.  JutUee  M Mtlieir*  delivered  the  opin- 
ion of  tbe  court : 

A  former  appeal  in  this  cause  was  disposed 
of  by  this  coiut  by  a  decision  reported  In  Rakt 
V.  Hawkim,  98  U.  S,,  315  [;  _  ,  _  ,. 
which  reference  Is  made  for  a  full  statement  of 
the  case  as  then  presented.  The  final  decrceof 
the  circuit  court,  there  reviewed,  was  reversed, 
and  the  cause  was  remanded  with  directions  to 
take  further  proceedings  and  enter  a  decree  In 
accordance  with  the  opinion  of  tbe  court  as  then 
declared. 

The  subsequiiut  proceedings  and  decree,upoD 
the  mandate  of  thiscourt,  are  now  brought  here 
tor  review,  on  the  ground  that  they  do  not,  in 
Kveral  particulars,  conform  to  that  mandate. 

A  brief  statement  of  the  case  will  sutllce  to 
explain  and  adjust  the  remaining  controTersy  '. 

The  complainants  below  were  tbe  appellants 
from  the  Qrst  decree,  and  are  now  appelleea. 
They  are,  of  the  next  of  Wn  of  Frances  Dever- 
eux,  entitled  to  a  share  of  the  residue  of  her 
personal  estate  undisposed  of  by  her  will.  The 
ob^  of  tbe  bill  was  to  obtain  an  account  of 
that  estate  from  Thomas  P.  Devereux,  as  ex- 
ecutor dt  »on  tort,  includlaf  a  fund,  being  part 
of  a  sum  of  $60,000  originally  charged  upon  real 
estate  conveyed  to  Thomas  P.  Devereux  by 
Frances  Devereux,  in  case  she  ahould  appoint 
the  same  by  will  or  otherwise,  and  which.  It 
was  claimed  by  the  complainants,  she  liad  ap- 
pointed by  her  will  to  her  executors.  The  es- 
tate of  Thomas  P.  Devereux  passed,  by  his 
bankruptcy,  to  a^i^ees  and  trustees,  includ- 
ing the  lands  on  which  the  fund  In  oneetion.al- 
leged  to  have  been  tbe  object  tA  toe  appoint- 
ment, had  been  charged.  TheM  aasigneeB  and 
738 


trustees  were  defendants  below,  and  are  bow  ap- 

The  charge  niwn  the  lands  conveyed  to  Ttiom- 
.  )  P. -Devereux  included  an  annuity,  dnrinc  the 
life  of  Praucea  Devereux,  payable  to  brrfeU.  of 
t3,000,being  six  per  cent  on  the  principal  ram; 
--"  ---- theprincipal  sum,  the  language  ofilt 
"That  tbe  said  Thomas  P.  Devereui. 
his  heirs  oraasigns,  shall  Invest  for  or  pay  to  the 
said  Frances,  at  such  times,  in  auch  proportions 
and  in  such  manner  and  form  as  she  shall  di- 
and  require,  to  and  for  her  own  sole  ankl 
separate  use,  and  subject  to  her  own  dispoeal  bv 
will,  deed  or  writings  in  nature  thereof,  or  oibcr- 
wise,  to  all  intents  and  purposes  (notwithEtaml- 
Ingbercovertiuv)  asLf  she  were  AfmutoUtiA 
immarried,  the  sum  of  $60,000;  but  if  tiie  wd 
im  of  money  or  any  pert  thereof  shall  remain 
ipaid,  r-A  thall  not  be  invested  during  her  lift, 
Id  if  the  saidFrancea  shall  not  iT'dMdwwill 
■  writing  in  nature  thereof,  or  by  some  other 
It  give,  grant,  dispose  or  direct  any  pavmenl, 
investment  or  appbcation  of  the  same,  wen  tbe 
aaid  sum  of  money  or  ao  much  thereof  aa  shiJl 
remain  not  paid,  given,  granted,  disposed  or  di- 
rected lobe  Invested,  paid  or  applied,  shall  be 
considered  as  Ispdne  and  the  cbtu^  Uiereof  u 
extinguiahcdfor  tbe  uencHtof  the  satdTliomu." 
In  ner  will,  among  other  bequeau,  was  ooe  <A 
$7,600  to  Thomas  P.  Devereui,  in  trust,  to  ap- 
ply the  income  on  the  same  annually  to  the  pay- 
ment of  certain  annuities  and  chanties  tha«ii> 
specified.    There  was  no  reaiduary  claoEe. 

Tbomaa  P.  Deveienx,  thourii  named  as  ex- 
Kutor  Id  his  mother's  wiU,  did  not  qualify  as 
such;  but,  after  her  death,  paid  off  the  legacies 
mentioned  and  took  possession  of  a  luce  put  of 
her  personal  estate,  so  as  to  become  cha^jesble 
therefor  as  executor  de  ton  tort. 

The  estate  of  Frances  Devereux  Is  repieaeni- 
ed  by  an  administrator  de  bonU  Kon  wilh  tke 
will  annexed. 

The  decree  of  the  circuit  court  fn  18T4,wliich 
was  the  subject  of  tbe  former  appeal,  dedared, 
among  other  things : 

1.  That  FranceaDevercuzdidoott^herlut 
will  appoint  tbe  fund  of  $60,000,  charged  upon 
theland,  "Tobepartofnergen^alperscHislts- 
tale  In  the  hands  of  her  executon;  nor  qtpoint 
tbe  said  fund  at  all,  except  so  br  as  it  to  necc^ 
sarylo  resort  to  tbe  same  to  pay  off  the  pecus' 
iary  legadee  bequeathed  by  berinheraaid  will. 


after  eihaustlnK  for  that  porpoee  what  n 
of  lier  personal  aaseta,  after  payment  i. 
debts  and  general  expenses  and  the  costs  of  ad- 


meot  of  her 


ministering  her  estate," 

2.  That  tbo  complainants  were  not  entitled  lo 
any  account  of  the  fund  of  $00,000,  except  for 
the  purpoee  of  determining  the  amount  m  ar- 
rears of  tbe  annuity  of  $3,000  during  tbe  Ufe- 
Ume  of  Thomas  Devereux,  nnezModed.  of 
which  unexpended  balance,  and  of  the  temain- 
der  of  her  personal  estate  which  came  to  the 
hands  of  Thomas  P.  Devareux,they  are  entitled 

8.  That,  in  taking  tbat  account,  the  aaslstten 
in  bankruptcy  are  entitled  to  be  credited  with 
tbe  amounts  which  Tbomaa  P.  Devereux  ex- 
pended In  purchaalDg  tbe  pecuniary  legacies  be- 
queathed by  Frances  Devereux. 

A  alatoment  of  that  account  was  agreed  DpOQ, 
wUch  showed  that,  at  the  date  of  his  bankrupt- 
cy. Hay  81,  1868,  Tbomaa  P.  Devereux  vu 
U.  S. 
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diirgMblew1ttif4t,S 
ineM  of  bis  motber'a  .  . 
dcbu,  fDDctal  czpeiues  and  costs  of  adraJDls- 
intkn,  indudliiK  Interest  to  that  date ;  and 
Uiu  h«  WIS  entitled  to  credit  for  139,466.68, 
vUcb  included  inlereat  to  the  same  data,  for 
tbc  imouDt  expended  by  him  in  p^ment  or  pttr- 
cfane  of  the  peconiary  legaciea  under  the  wiU, 
kMTinf  abauncaduefromliiinof  t3,l6S.43,of 
which  the  complainants  were  entitled  to  one 
tliin).  or  9733.14  for  nUch,  accordingly,  ade- 
ace  waa  entered  in  their  favor. 

In  rererdnf  this  decree,  this  court  Mid,  08 
C.8.,  S28  rXXV.,  143), "  Whether,  if  thefund 
Thkb  remaned  In  the  bands  of  Thonuu  P. 
DcTcrenx  at  the  death  of  the  testatrix  had  ez- 
nidsd  the  sum  required  to  pay  the  legades 
I  efTso  by  her  wHI,  that  la  to  say:  the  sum  of 
'  tS.fOO,  the  will  would  have  been  a  complete 
uecaiion  of  the  power,  covering  the  whole 
[uDd,  or  only  a  partial  appointment  of  so  much 
H  wH  needed  to  pay  those  legitcies,  it  is  unnec- 
«Mry  for  us  DOW  to  decide.  Intheviewwtiich 
m  take  of  the  other  questions  involved  in  the 
cut,  Ibat  fund  had  been  reduced  so  far  that 
tboe  was  not  more  than  enough  remaining  sub- 
let to  the  power  to  pay  the  sums  bequeathed 
VibewHL  The  execution  was  therefore  cont- 
pJete.  and  it  sppoIntAd  the  whole  fund  to  the 
tiecutors  of  uus  will,  who  took  it  under  the 
mpointment  as  part  of  the  personal 
toe  ■ppotntor." 

TDoe  was,  therefore,  error  In  the  decree  of 
the  cirmit  court,  so  far  as  it  adjudged  that  the 
OsUtrii,  Prances  Devereuz,  did  not  appoint  to 
im  e^Kotora  the  fund  over  which  she  had  the 
pTwer  of  ^tpointment,  "  STcept 


pcnmlatT  leKaclea  bequeathed  by  her  In  her 
■ud  wfll,  alter  exhausting  for  that  purpose 
irbsc  remains  of  her  general  assets  after  pay- 
BMSiof  her  debts  and  funeral  ezpenaas  and  the 
oi^  of  administering  faer  estate." 


tk«  judgment  of  I  he  court  concludes  as  follows: 
"  Our  oondusioit,  therefore.  Is,  after  review- 
la;  the  wbcde  case,  that  there  has  been  no  error 
counitied,  except  the  single  one  which  we  first 
>xind.  rm  that,  however,  the  decree  of  the 
riiroit  eomt  must  be  reversed  and  the  case 
w«  back,  with  inatjuctions  to  direct  a  new  ac- 
coiating  and  to  enter  a  decree  in  conformity 
«ttb  th&  opinion." 

The  tttuidate  of  this  court  was  entered  of  lec- 
od  Id  the  ctrmit  court  at  the  June  Term,  1879; 
■ad  thereopoo  Louisa  N.  Taylor  filed  her  peti- 
^■n  prayisif  to  be  made  a  party,  f  or  the  puntose 
a'saserang  her  rieht  to  receive  the  value  oftwo 
muliie*  to  which  sbe  claimed  to  be  entitled, 
Qto  of  $S0  per  annum  out  of  the  fund  of  $7,000 
•*iacatfaed  to  Thomas  P.  Devereuz  In  trust 
'■»  bcnelf  and  otbeis;  and  one  of  tISO  per  an- 
SIB.  wUcb,  br  the  will  of  Frances  Devereuz, 
IS  directed  to  Da  paid  out  of  funds  arising  from 
^  sale  ot  certain  alavea  and  a  house  IM  lot 


hrriea  of  this  petition  was  accepted,  and  It 
*M  wreed  tfaat  it  might  be  beard  at  the  aame 
toa/V  pr^Hcabla.  The  aarignees  in  bank- 
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niptcy  filed  their  answer  to  It,  pleading  the 
Statute  of  Limitations,  alleging  that  the  fond  of 
17,600  had  been  raised,  and  that  the  lands  of 
Thomas  P.  Devereux  were  discharged  from  its 
payment,  denying  that  the  (ISO  annuity  was  a 
charge  on  those  unds,  bat  upon  the  house  and 
lot  in  Chapel  HID,  which  sola  for  only  |46,  and 
the  slaves,  wbich  it  is  alleged  were  not  sold  by 
Thonuu  P.  Devereuz,  but  lost  by  the  rcault  of 
the  war,  etc 
It  was  thereupon  agreed  by  the  parties  to  waive 
the  taking  of  the  account  ordered  by  the  man- 
date of  this  court ;  and  that  "The  balance  charged 
on  the  land  of  Thomas  P.  Devereux,  and  which 
Mrs.  Frances  Devereux  had  not  disposed  of  dur- 
ing her  life,  and  which  by  her  will  she  ap- 
pointed to  her  executon,  was  on  the  third  (Sd)  of 
June,  184S,  the  date  of  her  death,  the  sum  of 
($31 ,627. 67)  twenty-one  thousand  five  hundred 
and  twenty-seven  dollars  and  sixty -seven  cents." 
The  facts  in  regard  to  the  legacy  of  |7,600  (o 
Thomas  P.  Devereuz  in  trust,  and  the  Interest 
therein  a£  LodIbs  K.  Taylor,  were  also  agreed 

It  was  further  agreed  that  a  certain  account 
D,  theretofore  token,  of  the  general  personal 
assets  of  Fnmces  Devereux,  filed  at  June  Term, 
1874,  was  correct,  except  Ibat  the  assignees  in 
bankruptcy  Insisted  on  an  exception,  lo  the  ex- 
tent that  Thomas  P.  Devereux  is  chargeable 
only  with  one  half  the  value  of  the  slaves,  being 
19,806.60,  with  interest  thereon  to  the  amount 
of  $0,838.67,  instead  of  with  the  full  amount 
charged;  while  the  compWnants  insisted  tbsr 
the  correctness  of  that  account  had  been  finally 
agreed  to  and  settled  at  the  June  Term,  1874, 
but  that  otherwise  the  account  was  in  all  respects 

At  the  November  Term,  1879,  the  final  decree 
was  made,  from  which  the  present  appeal  is 
taken.  The  first  seven  of  tba  declarations  in 
that  decree  spedflcally  follow  the  mandate  ol 
this  court,  and  the  agreement  of  the  parties  at  {428] 
to  the  stale  of  the  accounts,  overruling  the  ex- 
ception of  the  assignees  in  bankruptcy  to  the 
account  D,  charging  Thomas  P.  Devereuz  with 
tbe  value  of  all  tbe  slaves  which  came  to  Us 
hands  after  tlie  death  of  Hrs.  Devereuz;  and  in 
this,  we  think,  (here  t*  no  error. 
The  deraee  then  proceeds  as  toUowa: 
"8.  It  is  further  declared  that  the  sdd  Thomas 
p.  Devereuz  never  raised  and  appropriated  the 
$7,600  appohited  to  Urn  in  trust  by  the  will  of 
the  said  fWices  out  of  his  lands  convOTed  to 
him  bv  the  aforesaid  deed  of  July  8,  18w,  and 
that  all  the  annnitania  provided  for  t^  s^d  ap- 
pointment of  $7,600  are  dead  or  have  aban- 
doned their  claims,  except  Louisa  N.  Taylor, 
who  is  still  living;  aod  that  none  (^  said  annul  tics 
have  been  paid  since  Uie  first  day  of  January, 
1868,  ezcept  the  annuity  to  tbe  said  Louisa  S. 
Taylor,  which  was  paid  by  said  Thomas  P. 
Devereuz  up  to  tbe  first  day  of  January,  1867; 
and  the  court  doth  declare  that  there  is  a  re- 
ntiOng  trust  for  one  third  of  said  sum  of  $7,000, 
and  Inieresttbeieon  from  the  first  day  of  Janu- 
aiy,  1S68,  to  the  plaintUb,  subject,  however,  to 
the  said  Louisa  N.  Taylor's  claim  for  (be  value 
of  ber  annuity  of  $60per  annum,  one  third  of 
which  value  blls  upcm  the  plaintUTs  slutre  of 
said  resulting  trust;  which  said  dalnu  of  the 
said  Louisa  N.  and  the  said  plaintUts  are  first 
liens  upon  the  lauds  Of  tbe  Mid  Tbomas  P. 
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nld  ckims  axe  last  beT«iD  Blated,  and  are  to  be 
flnt  paldln  full  bvlhedefeadautswitb  and  out 
of  the  proceeds  of  eaid  laods- 

9.  It  la  fortber  declared  that  tbe  said  Thom- 
M  P.  Derereux,  before  November,  1852,  pur- 
chased up  all  the  other  pecuniary  legacies  be- 
queathed by  the  wQl  of  the  said  Francee,  aod 
After  s^  puTctaaae,  and  before  tbe  day  aod  dale 
last  aforesaid,  conrerted  to  hia  own  use  all  tbe 
general  penonaJ  assets  of  the  said  Frances  spec- 
ffled  Id  section  7  of  this  decree  as  amounting, 
on  ttaeSlstdayof  Ma?,  18S8,to  torty-one  thou- 
sand six  hundred  and  thlrtj-three  dollars 
(^l,6S{n,  clalmins:  tbe  same  to  belong  to  him 
to  satl^  the  said  pecuniary  legacies  and  tbe 
aforementioned  sum  of  |T,5Q0;  and  tbe  court 
doth  declare  thai  the  annuity  of  |150  per  an- 
atmi  bequeathed  by  the  will  of  tbe  said  Fran- 
ces to  the  s^d  Louisa  N.  Taylor  was  and  is  a 
first  lien  on  sud  sum  of  %il,iS3  of  Keneral  ss- 
I  sets,  and  ought  to  bavebeenfinrtpala  thereout, 
and  that  the  plalotifts  ought  to  have  been  jiaid 
one  third  of  eM  sum  of  general  assets,  subject 
to  tbe  burden  of  one  third  of  tbe  annuity  ' 
|160  per  annum  to  the  said  Louisa  N.  Tayl< 


ordered  and  directed  herein  by  thededsEuiiad 
decree  of  said  court,  and  because  from  ti»  » 
counts  already  heretofore  taken  in  this  catw  I' 
the  parties  are  able  to  ascertain  br  agreemecl 
all  the  results  necessary  for  the  fiiuil  determici- 
tioDof  this  cause,  without  tbe  new  acconntiiig 
directed  by  said  decree  of  Supreme  Court,  \n 
consent  of  all  the  paities,  plaintiff  and  defend- 
ant, herein,  all  further  account  hereinis  waived. 
and  it  is  agreed  that  the  balance  charged  oo  tbe 
land  of  Tbomas  P.  Derereuz,  and  which  Hn. 
F.  Devereux  bad  not  disposed  of  during  ha 
life,  and  which,  bj  her  will,  she  appoioud  to 
her  executors,  was,  on  the  3d  day  of  June,  IBU. 
the  date  of  her  death,  tlie  sum  of  twentr-iuw 
thousand  Ave  hundred  and  t wen ty -seven  dollsn 
and  aisty-scven  cents  (121,527.67):' 

11.  AJid  tbe  said  Louisa  N.  Taylor  bsTin^ 
at  June  Term  1879,  of  this  court  filed  a  peo- 
tion  tobemadea  party  lothiscsoBe  and  to  u- 
sert  her  rights  in  the  premises,  and  baling  U 
said  Tenn,  by  tbe  consent  of  all  tbe  psnin, 
plaintiff  and  defendant,  herein  been  msdea  pu- 
ty  hetcto,  and  it  appearing  to  tbe  conit  IM 
said  Louisa  N.  Taylor,  on  the  SRh  of  Hant. 
186B,  before  the  register  in  bankn»>tcy  pro\'ed 
and  filed  ber  claim  on  account  of^tbe  l^a>7 


and  tbe  aforesaid  sum  of  $7,500,  ought  to  liave 
been  paid  out  of  tbe  fund  charged  and  ap- 
pointed by  the  last  will  and  testament  of  the 
said  Frances  Dovereuz  on  and  out  of  the  lands 
<^  the  said  ThtnnaB  P.  Dcvereuz,  and  the  mon- 
ey tosatisfytheaameouebttobave  been  raised 
on  and  out  of  laid  lands,  and  that  said  lauds 
irere  exonerated  from  said  burden  by  tbe  use 
l^y  tbe  said  Thomas  P.  Devereus,  of  tbe  gen- 
eral personal  assets  aforesaid,  whereby  tbe 
plaintiffs  have  become  entitled  to  have  tbeir 
aforesaid  one  third  of  said  general  pereonal  as- 
sets, burdened  as  aforesdd,  paidoutof  tbe  pro- 
ceeds of  said  lands  in  the  bands  of  tbe  defend' 
ants,  and  tbe  said  Louisa  K.  Taylor  has  become 
entitled  to  have  the  value  of  her  aforesaid  an- 
Qoity  of  f  ISO  per  annum  paid  to  her  out  of  the 
ssid  proceeds  (^  tbe  said  lands,  and  in  prefer- 
ence to  the  said  claim  of  the  plaintiffs;  and  It  is 
declared  by  the  court  here  that  the  last  aforesaid 
claim  of  tbe  said  LouisaN.  Tuylca  is  a  third 
lien  npon  tbe  said  proceeds  of  lands  In  the 
banda  of  the  defendants,  and  tbe  last  aforesaid 
claim  of  tbe  plaintiffs  is  a  fourth  lien  on  the 
same,  and  that  both  of  said  claims  are  to  be 
paid  by  the  defendants  out  of  said  proceeds  in 
tbe  relative  order  in  which  tbe  same  are  nex^ 
hereinbefore  stated  In  full,  if  tbe  said  proceed! 
shall  be  sufficient  to  pay  both  of  tbe  same  it 
full,  and  it  not  suffldent  then  tbe  claim  of  the 
said  Louisa  N.  Is  to  be  paid  in  full,  and  the 
claim  of  the  plalatifb  shall  be  pdd  as  far  as 
s^  proceeds  shall  extend  to  satlmy  the  same. 

10.  All  the  parties,  plaiDtlfl  ana  defendant, 
bavlng  M  JnneTerm,  A.  D.  1879,  of  this  court 
filed  an  agreement  in  writing  waiving  any  fur- 
ther account,  and  ascertaimng  tbe  balance 
chareed  on  tbe  lands  of  Tbomas  P.  Devereux 
for  the  benefit  of  Frsnces  Devereux  at  the  date 
(d  her  decease,  In  the  words  and  figures  follow- 
ing, to  wit: 

Tin  this  cause  tbe  mandate  from  the  Supreme 
Court  of  the  U.  8.  is  filed,  and  to  avoid  the  ex- 
pense and  delay  Incident  to  taking  the  account 
:78 


|72a.58,  from  Nov.  24,  1879.  and  upon  the 
(irJC  annuity,  thesum of  (3,41^40,  with  inia- 
eaton(2,l'ni.69,  fromNov.  24,  187B,  charged 
as  hereinbefore  declared. 
And  thereupon,  it  being  obvfoua  to  the  oonii 
lat  a  new  reference  and  fiirtbci  accooni  In  Iht 
remises  is  entirely  useless  and  unnecesmy,  it 
finally  ordered,  adjudged  and  decreed  ib*i 
the  said  Louisa  N.  l^ylor  recover  of  tbe  d^ 
fendants, William  J.Hawkins  andWaher  Claifc, 
asdgoeea  in  bankruptcy  of  the  estate  and  effeeci 
of  Thomas  P.  Devereux,  deceased,  a  bankrupt, 
and  of  the  said  Walter  Clark  and  tbe  defend- 
ant, Jno.  Devereux,  substituted  trustees  foi 
Thomas  P.  Devereux,  deceased,  under  tbe  deed 
for  the  PoUockland,  of  July  8,  1839,  tbe  sna 
of  <$1, 196.4^  eleven  hundred  and  ninety-ci^ 
dollars  and  lorty-flve  cents,  with  interest  on 
$726.68  thereof,  from  84tb  November,  187V,  un- 
til paid,  to  be  paid  and  satisfied  outof  tbe  pro- 
ceeds of  the  sales  of  tbe  said  Pollock  laods,  in 
their  hands,  respectively,  flnA,  and  in  prefs' 
ence  to  all  other  cl^ma  against  said  noceedi : 
and  that  the  plaintiffs,  Qrlnfill  Blake  a&<i 
Elizabeth  J  his  wife,  and  Jno.  Townaend  toi 
Qeorgiana  F. ,  his  wife,  do  recover  of  tbe  s»k 
defendants,  Hawkins,  Clark  and  Devereux 
asslgneea  and  trustees  as  aforeaaid,  the  nun  o 
($4,669.78)  forty-five  hundred  and  aix^-nia 
dollars  and  seventy-three  cents,  with  interert  oi 
S2.468.&4  thereof  from  the  84tfa  Norcmbei 
1879,  until  paid,  to  be  paid  out  of  aaid  on 
cceds  of  sala  sales  of  said  Pollock  Unda  is  the 
bands,  respectively,  and  next  in  order  ol  pic 

And  that  the  said  Lonte  N.  Taylor  do  r 
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eonr  of  th«  nid  defendaota,  Hawkins,  Clark 
ipd  Dcverciix,  sssigiieM  and  trustees  as  afore- 
bM.  tlic  sum  of  ($3,418.40)  three  tliausand  four 
baodred  and  lUrteea  dollan  and  forty  centB, 
viih  iBtei»too(|2,lTV.9S)  twenty-one  bundled 
uul  teventy-Dine  dollora  and  fifty-nine  cents 
tiiersuf  from  the  S4lh  Norembei,  1879,  until 
juld.  to  be  paid  and  satbQed  out  of  said  pro- 
oeda  of  aald  sales  of  said  Pollock  lands  In  their 
hudt,  respectively,  and  next  in  order  r>f  pref- 

ifs,  Grinflll  Blakb  ^» 
and  Jno.  Townsend  and 
,  do  recover  of  the  said 
Hawkins,  Clark  and  Devereui, 
triiitrfi  and  assignees  as  aforesaid  ((21,200.40) 
iTfnty-offle  thouiuDd  two  huodred  dollan  and 
lortj-six  cents,  wilhlDterest  on  $18,677.66  there- 
of from  the  24th  day  of  November,  1879,  until 
pud,  to  be  paid  and  satUfled  out  of  the  said 
BooBedt  of  the  said  salea  of  the  srid  Pollock 
luids  in  tbdr  handa,  respectively,  and  in  the 
(Tent  that  said  proceeds  shall  prove  sufficient  [o 
pay  and  sadafy  i^  last  mentioned  sum  in  full, 
Qd  if  said  proceeds  shall  not  prove  sofflcient, 
i^en  as  far  as  said  proceeds  shall  extend  to  satis- 
fy the  same. 

That  the  costs  In  this  caiue  Incurred,  to  be 
hied  by  the  clerk,  be  paid  by  the  said  defend- 
inu,  aislgDec*  and  trustees  as  aforesaid,  with 
■ad  ont  of  s^  proceeds  of  said  sales  of  sdd 
Pollock  landa  in  full  and  without  reference  to 
Lbe  ulsfaction  of  the  four  foregoing  sums  od- 
>Ktgedlobepaldoutofsnch  proceeds." 

It  b  DOW  objected  to  this  decree  that  It  is  not 

vuranted  t^  the  mandate  of  ihis  court,  in  ei» 

mioa  of  which  only  It  could  be  properly  made; 

■ndlhat  if  ttomalteiB  decreed  were  open  under 

.    ilw  maodate,  they  were  adjudeed  erroneously. 

ft  is  Mid,  In  the  first  place,  tliat  it  was  error 
to  pannit  Louisa  N.  Taylor  to  become  a  party 
m  Ml  Dpri^ts  not  embraced  in  the  former 
decree-  The  obvious  answer  lo  this  objection 
Is.  that  It  was  done  bv  consent  of  all  parties,  as 
^fean  t^  the  recoio.  And  tbere  Is  no  ground 
ee  lAkk  the  decree  inber  favor  can  be  Im- 
pDgBcd.  Her  aoDuity  of  $-V)  per  annum  was 
Qpnady  pBjrable  out  of  the  legacy  to  Thomas 
P.  Devmnx  in  trust,  in  respect  to  wbich  his 
^rfcMCa  cannot  be  heard  lo  say  that  hla  land 
has^Mes  relieved  of  the  charge  by  wbich  the 
fund  wm  to  be  raised,  when,  In  point  of  fact, 
tbr  fund  never  has  been  raised.  As  to  tbe  an- 
B'lity  of  $190,  although  payable  out  of  a  fund 
(xpnaly  designated.  It  was  a  demonstrative 
cpey,  payal^.  In  default  of  that  fund,  out  of 
leaciBl  aaaeu,  and  entitled,  therefore,  to  ibe 
bsriU  of  tbe  fond  of  $50,000,  converted  by  the 
^iputolment  Into  general  personal  estate,  and, 
■  pan  of  that,  chargeable  on  the  land  as  here- 
*f:cr  ibavo.  9  Wma.  Ezn.,  pt.  8,  b.  8,  ch.  2, 
■r.  S.  p.  [1160]  Qth  Am.  ed.,  liS2. 

Ii  ii  next  objected  that  the  drcuit  court  below 
•n«d  la  cbargtug  the  amoant  found  due  to  the 
^|ft^Seta,  as  next  of  Un,  entitled  to  share  the 
sa&^oaed  reddue  of  the  estate  of  Frances  Dev- 
annx,  froaa  the  (Male  of  Thomas  P.  Devereux, 


was,  that  the  appellees  were  entitled  to  an  acv 
count  of  tbe  fund  of  $60,000,  or  so  much  of  it 
as  remained,  as  part  of  the  pereonal  estate  of 
Mrs.  Frances  Devereiii,  by  nrtue  of  her  will, 
construed  as  an  appointment  The  language  of 
tbe  opinion  was,  08  U.  S.,  828  [XXV.71«1: 
"We  conclude,  therefore,  that  Hrs.  Devereuxs 
will  nas  an  execution  of  tbe  power  and  an  ap- 
pointment of  the  fund  to  her  esecatois.  It  con- 
verted Ibe  fund  iuto  bcr  own  estate,  at  least  to 
tbe  extent  of  ^28,500,  if  there  was  so  much  of 
it  remaining,"  It  is  conceded  that  tbe  proper 
amount  of  this  fund,  according  to  tbe  agreement 
of  the  parties,  has  been  brought  into  account. 
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pellees  ia  the  true  amount  due  to  .  . 
estate  of  Thomas  P.  Devereox.  This  is  so,  un- 
cause  the  personal  estate  of  Mrs.  Frances  Dev- 
ereui  has  been  increased,  in  the  account  by  the 
addition  of  the  balance  of  this  fund,  according 
to  the  mandate  of  this  court 

But  that  fund  is  still  uncollected  and  Isalien 
on  the  londs  of  Thomas  P.  Devereux  in  the 
bands  of  his  assignees  and  trustees.  Why  should 
not  the  security  go  with  the  debt?  The  debt  is 
the  principal  and  the  security  on  incident,  whid) 
necessarily  attends  it.  It  certdnly  was  not  the 
intention  of  this  court,  in  Its  former  order,  to 
separate  tbem.  And  when  it  reversed  the  de- 
cree of  the  circuit  coiirt  In  order  to  award  to  the 
appellees  the  benefit  of  the  fund  appointed  by 
the  will  of  Mrs.  Devereux,  to  become  part  of 
her  personal  estate,  it  meant  also  to  give  them 
the  benefit  of  any  security  for  Its  collection  and 
payment  that  appointment  furnished. 

And  that  such  security  existed,  by  way  of  lien 
and  charge  upon  the  land,  in  virtue  of  the  ap- 
pointment, and  inures  to  the  benefit  of  the  ap- 
pellees, as  entitled  lo  share  in  tbe  general  per- 
sonal estate  of  tbe  testatrix,  it  necessarily  in- 
volved in  the  former  Judgment  of  this  court 
For  that  Judgment  did  not  proceed,  as  seems  to 
be  claimed,  on  the  ground  that  the  appointment 
of  that  fund  by  the  will  was  merely  to  the  leg- 
atees, or  to  the  use  of  the  le^Iccs,  under  the 
will,  so  that  when  their  legacies,  were  satisfied, 
no  matter  by  whal  means,  the  land  was  dis- 
charged of  its  lien.  On  the  contrary,  that  judg- 
ment proceeded  on  tlie  ground,  that  the  ^^  ill  was 
an  appointment  of  whnt  remained  of  the  fund 
of  $60,000  as  a  charge  upon  tbe  land,  to  tbe  ex- 
ecutor of  the  testatrix,  so  as  to  convert  that  fund 
into  part  of  the  general  personal  estate  of  the 
testatrix,  thereby  subjecting  it,  as  part  of  that 
estate,  to  the  claims  of  allpeieons  entitled  to 
altare  in  Its  distribution,  it  being  the  Intention 
of  the  testatrix,  as  expressly  deduced  by  this 
court  from  the  provisions  of  the  will,  to  pro- 
vide a  fund  in  toe  hands  of  ber  executors.  In 
addition  (o  the  personal  estate  in  possession,  ad- 
equate to  redeem  the  legacies  given  by  the  will, 
BO  as  to  exonerate  that  estate  from  their  pay- 
ment That  fund  was  not  a  trust,  merely  In  ud  1434] 
of  tbe  general  assets,  to  enable  the  latter  to  meet 
the  pBTment  of  the  legadea.  That  was  the  er> 
ror  01  the  circuit  court  In  Its  first  decree,  for 
which  it  was  reversed.  It  was,  on  the  other 
bond,  as  declared  by  this  court,  "An  appoint- 
ment of  the  whole  fund  to  the  executors  of  tbe 
will,  who  took  it  under  the  appointment  as  part 
of  ibe  personal  estate."  And  that  means.  Just 
what  toe  decree  now  under  review  declares, 
tliat  it  is  appointed  to  be  raised  h;  a  Mle  of  Um 


"l^lc 


Bdfseke  Coust  of  the  Ukited  States. 


Oct.  Tm, 


land  on  which  It  Is  charged,  to  be  peld  Into  the 
estate  of  the  testatrix,  for  the  purpose  of  being 
distributed  to  the  appeliees,  as  being  the  partiea 
Bntltled. 

Not  only  was  this  fund  charged  upon  the 
real  e8tat«  of  Thoe.  P,  Devereux  appointed  to 
his  ezecutoTB,  so  as  (o  became  part  of  the  gen- 
ial personal  estate  of  Mrs.  Fnntxa  Devereux, 
so  that  in  law  the  whole,  includlnr  the  undis- 
posed of  residue,  became  liable  to  distributiun 
as  one  trust  fund  for  creditors,  le^tees  and 
distributees,  in  the  order  of  legal  priority,  but 
that  order  of  priority  was  changed  by  the  wOl, 
as  declared  bv  this  court,  so  as  to  make  the  fund 
charged  od  toe  land  nnd  appoinied  bv  the  will 
the  primary  fund  for  the  paymeut  of  the  lege' 
:ies,  BO  as  to  aiitbori7«  those  entiiled  to  the  gen- 
eral personal  estate,  as  in  this  case,  the  next  of 
kin  entitled  to  the  undisposed  of  residue,  to  re- 
quire that,  for  the  purpose  of  paying  tliose  lega- 
cies, tbe  specific  fund  cbargea  on  the  land  and 
apooiuted  by  the  will  should  be  first  eshausted 
betore  resorting  to  the  general  assets  of  the 
testatrix.  This  court  expressly  so  declared  In 
Its  ludgmeht  on  the  former  appeal.  It  said,  98 
U.  8.,SJ7[XXV..141]:  "  Turning  now  to  the 
will  we  have  before  us,  two  things  are  evi^  ot. 
The  first  is  that  the  testatrix  did  not  intend  that 
the  pecuniary  legacies  given  for  charitable  pur- 
poses and  to  pay  annuities  should  be  satisfied 
out  ut  her  own  personal  property."  After  spec- 
ifying the  disposition  made  of  her  personal  es- 
tate in  possession,  the  opinion  proceeds;  "  Thus 
it  appears  that,  while  she  gave  pecuniary  lego- 


Notwichstanding  this,  Thomas  P.  Devereux, 
acting,  though  wrongfully,  as  executor  of  this 
will,  and  chargeable  as  such,  appropriates  the 
general  personal  estate  to  his  own  use,tore-im 
burse  himself  tbe  amount  which  he  had  ex 
pended  in  paying  or  purchasing  the  legacies 
and  thus  clmrges  Uicm  upon  the  general  assets, 
in  violation  of  the  intention  of  the  will  and  the 
rights  of  the  parlies  who  by  law  were  entitled 
to  share  in  that  estate.  Why  are  not  the  next 
of  kin  nowentiCledtoBtand  in  the  place  of  those 
legatees,  in  respect  to  the  fund  out  of  which  they 
should  have  been  paid?  Upon  the  familiar  prin- 
ciple of  marahaling  assets  bymeans  of  subroga- 
tion, when  a  party,  having  a  right  to  resort  to 
two  funds  to  the  detriment  of  another,  entitled 
to  be  paid  out  of  but  one,  has  been  satisfied  out 
of  the  latter,  the  fund  Uius  exonerated  will  in 
equitv  be  subiected  to  the  payment  of  the  post- 
poneaclaini.Tliisissuchsca.se.  Foritisimma- 
lerial  that  Thomas  P.  Devereux  did  not  use  the 
specific  property  received  by  him  out  of  the 
estate  of  Prances  Devereux  for  the  purpose  of 
paying  or  purchasing  the  legacies  entitled  to 

Kyment  out  of  the  fund  charged  on  his  land, 
cause  be  has  received  credit,  with  the  assent 
of  the  partiee  and  by  the  decree  of  the  court, 
in  hia  account  of  Uw  general  assets  of  that  es- 
tate, for  the  Bmonnt  paid  by  him  on  account  of 
the  legadea.  Bow  can  he  say,  after  that,  that 
his  real  estate  has  been  discharged  of  the  lien 
by  his  payment  of  the  legacies  t  The  deficiency 
In  tbe  general  personal  estate  thus  created  bv 
him  for  the  purpose  of  exonerating  his  land, 
it,  in  equi^,  something  more  than  a  personal 
7S0 


claim  against  him.  It  is  entitled  to  be  tapfM 

out  of  the  securities  that  attended  tbe  dim 

which  it  was  created  to  satisfy,  and  these  Hca- 

ritiea  are  in  equity  considered  as  subsisting  {« 

that  purpose.  As  against  Tbomaa  P.  DevcRiii 

himself,  if  he  were  to  betng  and  lo  bis  on 

riffht  defending  against  this  claim  of  tbe  ip- 

pellees,  the  case  would  be  too  clear  for  tipi- 

ment.     What  greater  rights  have  his  isagnw 

bankruptcy,  representing  his  general  crd- 

rs  T    Tliey  have  come  into  poesessioD  of  ttiii 

J  estate,  but  only  with  the  title  by  nbich  it    j 

held  it,  subject  to  the  specific  eqmty  now* 

d  against  it ;  and  in  their  hands,  as  Iruit- 

,  t  must  be  held  and  applied  to  saliaemtl« 

purposes  to  which  in  equity  it  is  devoted.  Tho* 

purposes,  in  our  opinion,  are  correctly  set  foitli 

'n  Uie  decree  of  the  Circuit  Court; and 

/( i>,  aeeordingly,  nfflrmed. 

True  oopy.    Test; 

James  B.  HcKeiiiie7,CleA,8ap.  OouitC<^ 


SAHUEL  CLARE,  General  Treasurer  of  tk 
Stats  of  Rhode  Iblasd,  ahb  STATE  OF 
RHODE  ISLAND,  Apptt., 


H.  BARNARD  bt  ai-.  AssieoM 
in  Bankrupti^  of  Bobtok,  Habtforo  akd 
Ebib  Raii^ad  Coufant. 

<See  &  a,  Bqrarteri  ed^us-tOL 

ImmattUsofSlatafTomKiit.taaititrqf—Tailmti, 
vihcn  corporation  of  a  State — penailg  i^ivnd— 
forfeiturt/or  breach  cf  wcmtanf* — tialigtti«> 
of'pmaitg  in  tgai^. 

L  The  Imnmnltv  from  suit,  belocwliia  ta  a  SW>^ 
whloh  Is  protaoted  br  the  CoaslltuBop,li  a  ftamti 
prl vllese  wbioh  It  Biav  waive  at  ptearaie,  H>  Oat  ■> 
B  Buit,  otherwln  well  linni^i^  In  wUoh  ■  Bute  kM 
sufflcloDt  iDtereet  to  entitle  It  to  beooDw  a  paitT  ds- 
fendant.  Its  appearanoa  In  a  court  of  Out  UaUed 
StateBHavoliiiitarysabnilKlonto  Ub  )iirWfatl«>- 

K.  AraHToadcorirantlOQOtoneSlatflwhkililiDt- 
cbasee  tbe  Trannhlntw  and  lallmad  of  anotker  cor> 
poraUonsttaated  In  another  8tate.andliau(aort«d 


}07  aU  the  Hshta.  privU 


late,  and  li  auiaortM 
9.  to  have,  use  and  sD- 


jbtact  tOBntbedutteBaDd^ 

imposed  upon  we  latter  corpontMo,  beo 
reepeot  to  fta  railroad  in  Euoh  othor  Slate,  a  < 
Uon  In  and  of  that  8ta(a. 
S.  Anhiteotlon  to  tieatthesuinDaiiiedi: 
-  penalty  to  secuie  tbe  perf  ormaaoe  of 


Uie  mere  torn)  of  tbe  obUsatloo. 
*-  Courts  of  equltr  will  not  InCttiav  ui  t_Bx  -  < 
'-" —  *~-  (£e  breach  at  oovvnantB  and  coixii 
.. .  itooinpetBKiuJ 

Old  oorporaiwi 

I  road  witbm 


ArgtudApr.S0,gS^,188S.  AeidtdMa^T.im 

APPEAL  from  tbe  Qrcnlt  Court  of  th«  TJiuti 
States  for  the  District  of  Uasaachus«tts. 
In  the  year  1884  the  dlTeclora  of  the  BcMa 
Hartford  and  Erie  R.  B,  Co.,  a  crapomtii: 

I, Google 


Clare  t.  Babfaxd. 


^rta«d  b;  the  fiUtei  of  Hassacbosetts  and 
CoDBCcticut,  applied  to  Um  Oenenl  Aawinbl; 
of  Rbode  Iiland  for  authority  to  bnlld  about 
KTta  milM  of  raOraad  within  the  limits  of  that 
Etna. 

The  AvemUr  paaMd  the  Act  prated  for,  In 
IHR,  but  provided  that  it  should  not  go  Into 
(iBct  onlaa  the  said  reilioad  company,  within 
teouin  time,  should  depoelt  in  the  otSce  of 
tbc  General  Tmsuier  of  Rhode  Island,  Its  bond 
is  (ha  aiitn  of  4100,000,  that  It  would  complete 
■id  road  before  Jan.  1 ,  1873. 

Hie  bond  was  duly  executed  and  filed,  and 
M  nireiy  the  load  deiiTerdd  a  certificate  of  In- 
diMcdneM  of  the  City  of  Boston,  for  the  sum 
of  1100,000.  This  cerliflcate  was  accepted  as 
wiibct<M7  security  within  the  Act. 

The  company  become  a  bankrupt  In  1870,  and 
ihe  mad  was  not  built. 

Thii  UU  waa  filed  In  the  court  below,  by  the 
uoCMcs  of  the  company,  against  the  City  of 
Bf^on  and  Samuel  CUrk,  Qeneral  Treasurer  of 
Kbode  bland,  alleging  that  the  bond  had  not 
l«m  given  within  the  time  limited:  thatthedi- 
naon  bad  no  power  to  give  the  bond;  that  the 
««ipaay  bad  no  power  to  accept  the  Act;  that 
Ox  plamtiffs  aa  assignees  bad  a  right  to  the 
fietm.  and  praying  that  the  money  should  be 
oricred  to  be  paid  to  them. 

Claik  demomd  to  the  U11  for  want  of  Juris- 
dletiaa  and  of  equity.  The  demurrer  waa  over- 
ralcd,  aod  ClarK  thereopoa  filed  his  anKwer. 

The  case  waa  then  heua  npoo  the  bill ,  answer 
'^  Clark,  and  an  agreed  statement  of  tacts,  and 
ilK  coort  entered  an  interlocutory  decree  which 
rvia^ed  the  City  of  Boston  to  pay  the  money 
IBM  the  rci^atiy  of  the  court;  ordered  evidence 
u  be  nkcn  In  relatloo  to  any  claim  for  damages 
t^icMoa  of  any  breach  of  the  bond  to  the  State 
<i  Rhode  Ldaoa;  and  reserved  all  questions  of 
I'lma^i  ■  to  lliie  final  hearing. 

Rhode  Uand,  without  prejudice  to  the  do- 

'"■-■"'■"  "eneral  Treasurer,  now 

registry  of  the 

Upoa  tbe  final  hearing  of  the  cause,  the  court 
kcUtkt  tbe  tlOO.OOO  was  not  liciuidated  dam- 
tc«a,aiul  that  DO  legal  damages  baa  been  proved ; 
•wt  #Mcs«d  a  final  decree  directing  that  the  fund 
a  Iks  Kgtstry  of  the  court  be  p^d  over  to  the 
"wpUnanta.  Whereupon  Clark.and  the  Stats, 
(TfiMled  to  this  court 

A  sncb  fuller  statement  and  history  of  the 
' i«  siwMBi  Id  the  opinion  of  tlie  court. 

JHai^rOhAriM  Hu«,WmiMi  O.  RmI- 
hw.  A.  iWiM  sod  ^oAn  F.  Jbbeg,  for  appel- 

Tlie  drcuit  court  should  have  dismissed  the 
aa«  M  gainst  the  respondent  Clark,  for  want 
'  i  rn^diMlon  ;  inasmuch  as  it  is  apparent  on 
tic  face  of  tbe  record  that  this  is,  in  substance 
ad  tf«cl,  a  suit  against  Rhode  Island. 

Gt.  ^Ga.  V.  Jfadrato,  1  PeL,  110;  Datitv. 

9-wr.  le  wsh^  90S,  saitss u.  s.,  xxi.,m7, 

atv.  SlaU  T.  £wyl(,  40  WU.,  210,  8il. 

The  cuBtracl  wm  not  iJtra  tire*. 

TDctlia  iIm  Boston,  Hartford  and  Erie  Ball- 
'mi  Conpaay  bad  authority,  under  Its  Con- 
Mrtteni  Aei  of  IncorponitbD,  to  accept  the 
Itk-lc  lalud  Act  and  t'ulhl  the  road  is  imma- 
imaL  bccsDSe  tbe  company  had  long  been  In- 
m^-m^mA  Id  Rhode  bland. 

a  1 .  Ada  of  OeD.  Aiaem.,  Jai).  Seas,,  18«S. 

M«r.  s- 


xmer  of  Clark,  its  Oener 


The  sum  of  |100,000  named  In  tbe  bond  waa 
Intended  by  way  m  fixed  or  stipulated  penalty 
under  the  statute  or  as  liqddated  damsMs;  aid 
not  aa  a  penal  sum  as  security  for  any  oamagea 
which  the  State  ml^t  suffer  in  consequence  c( 
the  breach  of  the  bond. 

Where  the  partieB,  Instead  of  securing  the  per- 
formance of  the  aereement  by  a  penalty,  have 
fixed  upon  a  certam  sum  by  way  of  Uquidaled 
damages,  to  be  paid  In  tbe  event  of  V 


noticed  hereafter,  refuses  to  interfere  in  restrain- 
ing the  recovery  of  such  damages.  On  this  point, 
see  PrebU  v.  &jfiMr*t,  1  Swanst.,  818,  n.;8ain- 
ter  V.  Afyustm,  1  Hacn.  &  G.,  386;  |^.  C),  14 
'■■-    366;  CWmv.  at>w,S  DeQ.  H.  &  G.,  1 ; 


sfew  V.  Tompkiru,  4  Johns.  Ch,,  426;  Walierv. 
Wliederji  Conn.,  308;  8  Story,  Eq.  Jur.  par., 
18)8;  3Dan.  Ch,  Pr.,  1658. 

Tbe  cases  which  might  properly  be  died  to 
show  that  the  damages  in  this  case  should  be 


Ponmtnbjf  v.  Adaitu,  3  Bro.  P.  C,  480;  Itoifi 

Peterton,  2  BfO.  P.  C,  486;  Zoim  v.  Aen, 
4  Burr.,  2239;  Bartm  v.  fftoew,  1  Holt,  JV'.  P.. 
48  and  n.;  AttUy  v.  Wttdon.  3  Bos.  &  P.,  S46  ; 
BeiUy  v.  Jona,  1  Bing. ,  802;  OriaiM  v.  Bcllon, 
8  Car.  4  P.,  340;  FUld.»r  y.  Dydui,  2 T.  R..  82; 
Peachy^.  Somvrtet,  I  Btr.,  447;  Oroft  v.  Oold- 
tmid,  34  Beav.,  312;  BoaiaU  v.  Byrne,  Irish  R. 
1  C.  L  ,  678 ;  Wood  v.  Wade,  3  Stark.  N.  P.. 
167;  LmiY.  Wkitaker,  L.  R.,  8  C.  P.,  70. 

And  out  of  the  numerous  American  caaea  we 
dte  the  following: 

F/jttev.  Zt['n^,4Hass,,488;  PUmty.  f\it- 
Ur,  8  Haas.,  233:  Oxlget  v.  King,  7  Met.,  688; 
Ohtue  V.  AUtti,  18  Gr^,  42;  Lgndt  v,  Tlump- 
mm.  2  Allen,  466;  EaU  v.  OivteUy.  6  Allen,  S04; 
Meady.  H'/imIw,  18N.  H.,861;  Tinglsyy.  Out- 
^,7Conn,,281;  Aiib'nv.  iriOjanu,  17  Wend., 
447;  HaTTii  v.  Hardy,  8  HIU,  898;  Slonm  j. 
Beadlt,  7  Johns.,  73;  PA^fcin  v.  R.  H.  Oo.,  1 
Lens. ,  368;  Oolheal  v.  TalmadM,  1  E,  D.  Smith, 
676;  Btgley  v.  iW*a,  16  N.  Y.,  469;  XoU  v. 
Jfotf,llBarb.,137;  Jfundy  v.  Cb/ner,  leSarb., 
886.  Brinkerhoff -v.  Olp,  Bsr.,  SS  Barb.,  37; 
AunM  T.  Burkt.  16  Pa.,  4ea-  Powlt  v.  Btir- 
n>ufrA*,HPa.,829;  Langev  IFimfc,  3  ObioSt., 
530;  Hnptiltonv.  Owrt[>»,6  Blackf.,306;  lluf 
V.  Lajclor,  iS  Ind.,80;  WensBV.  Junp,  lOWis., 
80;%anv.ifurt(n,ieWlB,67;  Money.  Path- 
him,  42  Mo.,  094;  Oil.  2fav.  Oo.  v.  Wright,  6 
OhL,  358;  J/Ut  T.  Jibul»,  10  Gal,  613;  Pfoplt 
T.  Lotie,  19  CaL,  076;  Wattt  v.  m^ppard,  9 
Ala..  426. 

The  following  are  cases  of  bonds  where  tbe 
courts  have  exunloed  this  question: 

Jftlltfr  V.  EUioU,  1  Ind..  484;  A«'tAv.  amith. 
4  Wend.,  468;  .^ICal:  v.  Foieter,  10  Cal.,  612; 
IHeUhar  t.  Dyke,  8  T.  R ,  83;  Merar  v.  Ining, 
El  Bl.  &  EL,  668;  Ohate  v.  AUen,  18  Gray.  &; 
Coiheai  V.  Tatmadgt,  9  N.  T.,  661;  hedge*  v. 
irin0,7Met,6S8:  Hoy y.  Beai^ort, 2 Atk^.lW. 

We  submit  that  the  case  is  not  to  be  gov- 
erned by  tbe  ordinary  rules  respecting  damages 
under  coutracla  between  private  parties,  but  that 
the  sum  of  {100,000  is  a  pensl^  or  Itorfelnm 
781  , 
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XT.  a.  T.BateA,!  Paine, 836;  U.8.\.MonUU, 
Timer (C.  0),  47; fisTMon T.  Oil>»on,Z  Atk  ,  3SSi 
Treaturer  t.  PatUn,  1  Root,  260. 

Mtttn.  Robert  Ii.  BUhop.  John  C. 
Oiwv  and  JlAn  O.  Ropa,  tor  appelleea; 

This  court  bas  jurisdiction  of  the  case.  Even 
if  Clark  had  been  described  as  Treasurer,  the 
suit  vould  not  have  been  against  the  Slate. 
Still  leas  will  it  be  so,  when  Ee  is  sued  simply 
as  an  IndtTidual, 

Otbom  y.  Bavk.  B  Wheat., 738.  857,  8B8;  Da- 
tit  V.  ffmy,  16  Wall.  SOB, 320  [88  U.  S.,  XXI. , 
447,  468);  TTte  Arlin^'m  Com  U.  8.  v.  Lee. 
ante,  171);  Oat.  ofOa.  v.  Madrazo,  1  Pet,  110, 
122,  123;  XT.  8.  v.  Pelert,  5  Cranch,  116;  The 
Siren,  7  Wall..  163  (74  U.  8.,  XIX.,  129);  The 
Davit,  10  Wall.,  16  (77  D,  8.,  XIX.,  875]. 

The  plaintiffs  could  have  recovered  in  this 
suit,  even  If  the  State  bad  not  appeared. 

A.  a.  T.  BaiiU  C<Alege,  9  Hod  ,  409;  OAorn 
v.  U.  B.  Bank,  0  Wheat.,  788,  846,  947;  DavU 
T.  Gray  (rupra). 

But  the  State  has  appeared  voluntarily  and 
claimed  the  fund,  and  has  Ibetebf  submitted 
itself  to  the  juriaiiction  of  the  court.  ' 

BntntiBiek  v,  Hai.ocer,  6  Beav.,  1,  39. 

A  corporation  chartered  in  one  State  cannot 
do  acts  in  another  State,  which  are  not  author- 


.  by _.    .     .  . 

flted  bv  statute  can  exercise  no  powers  and  has 
no  ri;;bis.  except  such  as  are  expressly  given  — 
necessarily  Implied." 

Uwtingion  v.  Bailing*  Bk.,  «6U.  8.,  888,  8 
(XXIV..  rn,  77^ 

A  corporation  can  make  no  contracts  and  do 
no  acts,  either  within  or  without  the  State, 
which  creates  it,  except  such  as  are  authorized 
by  its  charter. 

Bank  V,  EaTle^  18  Pet.,  S19,  6S8,  589;  R.  R. 
a>.  V.  £to«r,  B6P8.,S26;  Piereev.  Ci-ompton,  13 
B.  I.,  812,  Sup.  Ct.  R.  I.,  Index  decisions 
March  T.,  1881,  p.  18. 

The  reaaoa  why  acts  done  without  authority 
outside  of  the  incorporating  State  are  ttltni  tirei, 
is  precisely  the  same  as  the  reason  why  actf 
done  inside  of  the  State  without  authority  an 
tiitm  wee,  namely;  that  the  capital  stock  ol 
Uie  corporation  Is  in  the  nature  of  a  trust  fund, 

Uplon  v.  Tribileock.  91  U.  S.,  46-48  (XXIII,, 
908-20S);  Oreat  Efitem  R.  Co.  v.  Turner,  L. 
R8Ch.,149;  see,  also,  flOTree  v.  a  R.  Co..  21 
How.,  441  lea  U.  8.,  XVI.,  184);  E.  Angtitn 
R.  Co.  1.  Enttern  Cmntiet  R.  Co  ,  II  C.  B  ,  775, 
818;  A^ibunf  R.  C.  it  I.  Oo.  v.  Bithe,  L.  R.  7 
H.  L.,  SOS. 


R.  A.  Co.,  22  Conn.,  503;  Penn.  D.  ds  M.  Steam 
JKm.  Co.  y.  Dandridge^  8  GUI  &  J.,  248;  E(i*t 
Ajiglian  B.  Oo.  y,  EMtern  C<mrUiet  R.  Oo. 
{mpra). 

Rhode  Island  can  recorer  on  the  bond  in 
question,  if  valid,  only  the  damage  it  pFOvee  it 
98B 


The  obU^tion  imposed  by  ■  bond  Is,  thit 
the  obligor  is  bound  for  the  damages  caused  bj 
the  breach  of  the  condidon,  to  an  amount  not 
exceeding  the  penal  sum. 

Equity  construed  a  bond  according  to  tlw 
original  intent,  to  be  an  obligation  to  pa4orm 
the  condition,  and  accordingly  held  that  the 
obligee  was  entitled  to  a  decree  diroctinc  lbs 
obligor  to  specifically  perform  the  act  set  fo«h 
in  tbe  condition. 

AMinfftru>ut,  Mosely,  Si.Holtiiamv.  Ryiand, 

a.  Cas.  Abr.,  18  pL,  8;  Partt  v.  ffiisun,  10 
.,  516,  5l7,  616;  Uobion  t.  Trtw,  2  P. 
Wms.,  191;  Stoinanv.  Walter,  1  Bio,  (C.C.)* 
418,  418;  see,  also,  Blake  v.  B.  I.  Co..  nncb. 
""  ""    "  "       S»fan<f,lCh.Cas.,lB3:  fita*- 

tk.,  395:  Sards  v.  ilarHn.  1 

Cox,  27;  S.  C.,1  Bro.  (C.  C),  «8,  note-.  8lo- 

\n  V.  Waller,  I  Bro.  (C.  C),  418;  BrriMlon 

Aynerly,  2  Bro  (C.  C),  841;  Bertie  i.  Fait- 
land,  3  Oh.  Cas.,  129;  Markt  v.  Jforfi,  Prec. 
Ch.,486;  ffflIv.^r(*ii/.16Ves.,402;18Vca.. 
66;  Reynotd*  t.  PiU,  19  Vec,  134;  PtaAt  r. 
Somenet,  1  Str.,  447. 

There  are  no  late  cases  In  equity  on  bonds. 

because  the  doctrine  of  equity  hae  tieen  taken 

"~  Into  the  common  law  by  virtue  of  statutes, 

which  8  ft  9  Wm.  HI.,  ch.  O.,  lec.  8.  was 

theflrat. 

In  1790,  it  was  settled  that  the  main  object 
of  the  statute  being  to  relieve  obligors.  SatiU 
v.Jarksmt,  13  Price,  715;  Smith  v.  Bond.  10 
Bing.,  126.  it  was  to  be  construed  Ubemllyaod 
to  be  compulsoiy,  Hardu  t.  Bern,  died  in  5T. 
R.,636;  Solay.  Botetcdi.  ST.  R,  538;  audio 
Include  all  bonds,  except  those  against  which 
courts  conid  relieve  under  other  Histutes  with- 
out the  inlervention  of  a  jury.  Robert*  v.  J/.-ri- 
ett,  2  Wms.  Saund.,  167.  ed.  of  1840  n.  2;  CW- 
lint  V.  GoUin*,  2  Burr..  830;  Wddi  t.  Inland, 
6  East,  618;  Leake.  Cont.,  144,  1083. 

The  practical  effect  of  this  statute  was  to 
adopt  the  rule  in  equity,  and  was  concisely 
stated  by  Baron  Parke  in  Beekham  v.  Droit,  i 
H.  L.  679.  629:  "  That  statute  in  effect  maku 
the  bond  a  securi^  only  for  the  damages  Rally 


The  several  States,  including  Rhode  Island. 
have  passed  statutes  in  subslance  like  the  En- 
glish statute.  It  is  unnecessary  toconsiderthem 
particularly,  because  the  U.  S.  R.  S.,  sec.  iWl, 
is  explicit  and  to  tbe  .same  effect. 

Accordingly,  neither  in  England  nor  Amer- 
ica, neither  in  eauity  nor  under  tbe  statutes, 
bas  the  penalty  of  a  bond  been  considend  ai 
liquidated  damages. 

Equity  ha.s  in  some  cases  refused  to  interfere, 
not  because  the  penalty  is  liquidated  damages, 
but  because  the  penalty  Is  the  punishment  im- 
posed for  committing  a  crime. 

Beaton  v.  Qibton,  8  Atk.,  396;  TnantTBT  t. 
Patton.  1  Root,  260;  XT.  S.  v.  JConfafl,  Taney,  47 

In  some  cases  the  obligee  has  been  allowed  to 
recover  a  sum  equal  to  tbe  penalty;  not  because 
the  penalty  was  liquidated  damagee,  but  be- 
cause the  condition  ^ovided  that  such  sum 
should  be  paid  as  liquidated  damages. 

FUtfher  V.  Dyke,  3  T.  R,  82;  Jttren-  t.  Ir- 
ving, El  81.  &  El.,  563;  CoOieal  t.  Talmadpe,  S 
N.Y..551:  »n.WT.anifl.4Wend..4«t(;  Bof- 
ley  T,  Feddie,  1ft  N.  T.,  4S9;  Chat  v.  AUm.  19 
108  V.  S. 
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BifymT.  King. TiStX.. sea-,  Oomm^.  QerriA, 

ait..im. 

In  eonchnlon,  tberefon.  It  ia  dear  that,  from 
I  period  at  least  a*  earif  aa  th«  year  1S60,  down 
lolbe  prment  time,  bondi  have  constituted  • 
diMiiict  clsM  of  Instruments,  the  effect  of  which, 
Hka  the  effect  of  a  conveyance  to  A  and  his 
bdn,  ts  alwaya  the  same. 

ConwquenUT,  if  In  a  particular  cue  parties 
' a  their  obUgation  In  the  form  of 


damaceaacti 
■see  tWeof . 


actually  auatained  frois  nan- 


Mr.  Jiutlea  MattliewB  delivered  the  opinion 
ottbecoart: 

The spprl lees,  who werecomplninants below, 
Skd  tbeir  lilll  in  equity,  as  asslgueea  In  bank- 
nipbT  of  the  Boston,  Hartford  and  Erie  Ball- 
nvd  CompaoT,  a^net  Samuel  Clarl^  Oeneral 
Ticaanrer  of  Uie  State  of  Rhode  Island,  and  the 
<Mj  ot  Boaton,  and  Frederick  U.  Tract?,  lU 
TnaHirer.  The  bill  alleged  that  the  Boston, 
Hutford  and  Erie  Railroad  Cczpany  was  a 
cnpomion  created  by  the  States  of  Connect- 
IntaiidMaaaacbtuetlaforthc  purp<)8e  of  build- 
tag.  aequiriDg  and  operating  o  railroad  from 
Boeloti  Id  Maaeachusetta  to  Willlmantic  in  Con- 
Bodcat,  and  from  Providence  in  Rhode  lalond 
to  Wniimantic,  and  from  Willlnuuitic  through 

w..  _■      1_  jtgtelineof  Conneclicut, and 

In  New  York;  that  the  direct 
',  without  author!^  from  the 


Mge  ot  an  Actentitled  "An  Act  in  Addition  to 
B  Act  to  Bati^  and  Confirm  the  Sale  of  the 
Hstfoid.  pKrrldeDce  and  PiabkUl  Railroad  to 
tfae  BoMoo,  Hartford  and  Erie  R^lroad  Com- 
puy,~  try  which  the  company  was  authorized 
!•'  loatt»  and  construct  a  railroad  in  extension 
(4  lb  Hoc  of  railroad  purche«ed  of  the  Hartford, 
Pnvidence  and  FishkUI  Railroad  Company, 
awBiencfnE  at  ita  depot  In  Providence,  tbence 

nantog  to  Uie  eaMem  " -■■^-n- 

•mr  Ote  TiOaae  of  Vt._, 

raaaact  with  a  Hasxachusetts  railroad  extending 
tkno^  North  Attleborough  from  Boston,  to 
m  ia  m«kc  a  continuous  luie  of  railroad,  in  a 
aortimlj  and  southerly  direction,  between 
PiDvidenee  Mtd  Boston ;  that  this  Act  contained 
a  ptoviakMi  In  the  following  terms:  "  This  Act 
mB  bo*  go  Into  effect  unlesa  the  said  Boaton, 
Buiford  and  Erie  Railroad  Company  shall, 
vthiB  ninety  day*  from  the  rising  of  this  Oen- 
tal  Avcmbly,  ^posil  in  the  office  of  the  Oen- 
' "  THstKMxl,  with  sureties  satisfactory 

iwt  of  tbi*  Stale,  in  the  sum  of 

tiiQ.OOQ.  tbsl  they  will  complete  their  said  road 
MoR  tte  flnt  day  ot  January,  A.  D.  18T2; " 
ttet  lUa  ooadition  was  not  complied  with,  and 
'kai  tke  Bkid  Act  therefore  never  took  effect  and 
k  wholly  DuU  and  void;  that  after  the  passage 
■YiW  KcL,  ibe  directors  and  officers  of  ibecor' 

.  wftltont  authtiriiy  and  in  abuse  of  their 

[  sad  Aatj,  filed  with  one  Samuel  Parker, 

V^  tta  Owmial  Treasurer  of  Rhode  Island,  a 
a  f^er,  parpottiog  to  be  the  bond  of  the  cor- 
lnBhw.  iwil  without  mrettea,  and  fraudulently 
«4  of  tka  funds  of  Ihe  corporation  the  sumot 
tMJM  ^id  deporiled  the  same  with  the  city 

tmt.n. 


-'Temporary  Loans,  City  of  Boston. 
IIOO.OOO.  No. «. 

This  certlflss  that,  for  value  leodnd,  there 
will  be  due  from  the  City  of  Boston,  payable  at 
theofflceof  the  city  treasurer,  on  demand.aftei 
the  fltBt  day  of  December  next  to  the  Qeneral 
Treasurer  of  the  State  of  Rhode  Island, or  order, 
the  sum  of  (100, 000,  with  Interest  at  tlic  rate  of 
seven  per  cent  per  annum,  in  current  funds. 

This  loan  being  authorized  by  an  order  of 
the  dty  council  passed  the  I'th  day  of  June, 
1669,  to  anticipate  the  income  of  the  present 
financial  year. 

Interest  will  not  be  allowed  after  this  note  is 

j'lmt  28, 1809.  Alfred  T.  Turner,  Auditor. 

Fred.  U.  Tracey,  Treatarar.  Nathi  B. 
Bhurllifl,  Mayor." 

That  the  dtfectors  and  officers  of  the  com- 
pany, without  condderation  and  without  au- 
thority, depodledthlscertiflcateand  obligation 
with  the  ml  Parker,  who  recdved  the  same 
without  warrant  of  law,  and  thereupon  held  the 
same  to  the  use  of  tba  railroad  company;  that 
the  corporation  never  accepted  the  Act  of  the 
Legislature  redied;  that  the  railroad  authorized 
thereby  has  never  been  built  nor  any  work 
done  thereon,  nor  has  the  State  of  Rhode  Island, 
nor  any  dtlzen  thereof,  suffered  any  damage  or 
loss  by  reason  thereof;  that  the  General  Assem- 
bly of  Rhode  Island  considered  that  the  filing 
of  the  certificate  and  obligation  of  the  City  o1 
Boston  waiDOt  a  compliance  with  tbe  Act,  and 
did  not  ratify  the  taking  of  die  same  till  after 
tbe  bankrupU?  of  the  railroad  company;  that 
said  bankruptcy  was  adjudicated  on  October 
21, 1670,  ana  the  compt^iants  became  asslRn- 
eea  in  bankrupt)?  of  eald  company  from  that 
dale,  and  entitled  to  the  money  represented  by 
the  said  certificate;  that  Samuel  Parker  hav- 
ing died,  the  respondent  Clark  succeeded  him 
•a  General  Treasurer  of  Rhode  Island,  and  came 
into  possession  of  the  said  certificate,  which,  it 
Is  alleged,  however,  he  holds  wrongfully,  and 
in  bis  individual  and  not  his  offidai  capacity, 
and  to  the  use  of  the  complainants,  but  which, 
nevertheless,  he  threatens  (o  collect  and  wiib- 
bold  from  them  the  proceeds  thereof. 

The  prayer  of  the  biU  U  "  That  the  said  re- 
spondent Clark  ma;  be  decreed  to  have  no 
right,  title  or  Interest  in  (»  to  the  said  napei 
writing  A,  or  In  or  to  the  said  money  so  aepos- 
ited  with  the  said  respondent  Tracey,  or  to  any 
part  thereof,  and  that  be  may  be  detxeed  U>  as- 
sign and  deUver  over  the  sah)  paper  A  to  vouj 
orBtors,and  may  be  enjoined  and  reetralned  irom 
presenting  tbe  same  to  tbe  aitid  respondent 
Tracey,  or  to  the  said  City  of  Boston,  or  from 
receiving  any  money  or  payment  whatsoever 
thereon,  or  therefor  or  any  part  thereof , or  from 
receiving  or  holdins  the  said  sum  of  |100,000, 
or  any  ^rt  thereof,  from  tbe  said  respondent 
Tracey,  or  the  said  City  of  Boston,  and  that 
tbe  said  respondent  Tracey  and  tbe  said  City 
of  Boston  may  be  decreed  to  pay  over  to  your 
orators,  as  assiEnees  as  aforesaid,  the  said  sum 
of  (100,000,  with  interest  thereou,  and  may  be 
enjoined  and  restnlned  from  paying  Ihe  same  or 
any  part  thereof , or  any  money  on  aooount  ihcre- 
(it,va  tbe  said  rtapondent  Samud  Clark.tbe  Gen- 
eral Treasurer  of  tbe  StaM  of  Bbode  Island,  oad 
7Bt   , 


Coogic 
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tliKtyoiiroTBton  may  have  nicb  other  andfur- 
ther  relief  u  to  Tour  Honors  shall  seem  meet, 
and  as  Ibe  nature  and  drcnmstances  of  the  case 


want  of  Jurisdiction,  on  the  ground  that  it  was 
in  substance  a  suit  ^  ciUzena  of  one  State, 
against  the  State  of  Rhode  Island.  This  de- 
murrer was  OTemiled.  Clark  then  filed  his  an- 
swer, denjing  the  material  allegations  of  the 
Ull,  assertliig  that  the  traoaactlon  was  with  the 
State  of  RhMe  bland,  through  the  Treasurer 
In  his  oEBcial  capacity,  and  InsiEting  upon  the 
immunity  of  the  Stale  from  suit  by  citizens  of 
other  Slates  as  a  defense.  The  cause  came  on 
for  hearing  upon  the  pleadings  and  proofs, when 
an  interlocutory  decree  was  passed,  April  15, 
1878,  ordering  the  payment  of  the  money  due 
frcHQ  the  City  of  Boston  upon  the  loan  certifi- 
cate into  the  r^stry  of  the  court,  with  liberty 
to  the  defendant  Clark  to  take  and  file  evidence 
in  support  of  any  citisa  for  damflges  by  reason 
of  the  breach  of  tbe  bond  of  the  Boston,  Hart- 
ford and  Erie  B^lroad  Company  to  the  State  of 
Rhode  bland;  and  further  ordering,  that  on 
final  bearing,  and  upon  filing  in  court  Uie  cer- 
tificate of  indebtedneM,  the  General  Treasurer 
of  the  State  of  Rhode  Island  should  have  and 
recover  of  the  said  sum  in  the  registry  such  por- 
tion or  the  whole  tbereof  as  should  amount  to 
the  sum,  if  any,  for  which  any  surety  might  or 
tor  which  the  principal  obligor  In  said  bond 
would  be  liable,  upon  the  evidence,  either  for 
any  penalty  or  damagee  by  reason  of  the  non- 
performance and  breach  of  th^  conditions  of 
said  bond. 

On  Hay  8, 1678,  the  City  of  Boston  paid  Into 
court  the  sum  of  flOO.OOO,  and,  in  admtion.tbe 
Interest  accrued  to  December  1,  1B6S,  and  sub- 
sequently, on  February  25,  1880,  an  addhional 
amount  for  interest  in  full. 

On  March  17,  1880,  the  following  chiim  of 
.  the  State  of  Rhode  Island  was  filed  by  the  al- 
lowance of  the  court  aa  of  April  15, 1878,  after 


and,  by  the  undersigiMd,  the  same  counsel  who 
have  appeared  for  the  defendant  Clark,  Gen- 
eral Treasurer  of  said  State,  and  without  preju- 
dice to  the  demurrer  of  said  General  Tieuurer, 
claims  this  fund  in  the  registry  fd  the  courL" 
This  was  signed  by  coun^. 


eral  Treaaurer  of  tbe  State  of  Rhode  bland,  and 
the  State  of  Rhode  bland  appealed.  The  State 
itself  is  a  partT  to  the  app^  bond,  which  n- 
cites  that  the  State  ot  Rhode  bland  wu  an  in- 
tervener and  cUmant  of  the  fund  In  court,  and 


t  UnriED  States. 


Oct.  Tksm, 


"  Enow  all  men  bv  tlieie  presents,  that  the 
Boston,  Hartford  and  Aria  RaOroad  Companv, 
a  corporation  created  bf  tte  General  Ass^biy 


be  paid  to  said  State  of  Rhode  Island  and  Provl 
dence  PlantatioBs;  to  which  payment,  well  and 
truly  10  ba  made,  the  said  corporation  doth 
3U 


bind  itself  and  its  succeaaon  firmly  by  tliae 
presents. 

The  condition  of  the  aforewritten  oblieiilmi 
is  such,  that  whereas,  by  an  Act  ot  the  OeDcral 
Assembly  of  said  State  of  Rhode  bland,  enti- 
tled 'An  Act  in  Addition  to  an  Act  Entitled  "An 


Boston,  Uartf  Old  and  Erie  Railroad  Comptnt," 
passed  at  the  January  Session,  I860,  said  Boa- 
ton,  Hartford  and  Ene  Railroad  CompoDf  an 
authorized  and  empowered  to  locate,  lay  out 
and  construct  a  railroad,  in  extension  of  (hdr 
line  of  railroad  purchased  of  the  Hartford, 
Providence  and  Piabkill  Railroad  Compuiy, 
commencing  at  a  point  in  their  aaid  puroliaKtl 
railroad  at  or  near  their  freight  depot  in  tbe 
Cilv  of  Providence,  thence  running  westcrlj 
and  northerlT  by  a  line  weaterly  of  tbe  Mate's 
prison,  a  little  easterly  of  the  Rhode  Island  Lo- 
comotive Works,  aod  tbenceby  neariyastnigtit 
line  and  crossing  or  running  near  to  Leonard'! 
Pond,  and  thence  passing  between  the  Villaga 
of  Pawtucket  and  Lonsdale,  and  over  and  above 
the  Providence  and  Worcester  Railroad;  Uicdct  [^ 
continuing  to  the  easterly  line  of  tbe  Slaie,  in  <« 
near  tbe  Village  of  Vallev  FaUs: 

Now,  tberdbre,  If  said  Boston,  Hartfoid  and 
Erie  Railroad  Company  shall  complete  tl>dr 
said  railroad  before  tbe  first  day  of  January, 
A.  D.  1872,  then  the  aforewritten  obligatioD 
shall  be  void;  otherwise  be  and  remain  in  full 
force  and  eflecl 

In  testimonv  whereof,  said  Boston,  Bartf<vd 
and  Erie  Railroad  Company  have  caused  tbii 
Instrument  to  he  signed  by  John  S.  Eldridge. 
its  president,  and  its  corporate  seal  to  be  thereto 
affixed  this  Iwenty-lhird  day  of  June.  IH6>. 

[l_a,J  Boston,  Hartford  and  Erie  R.RCa, 
By  John  S.  Eldridge,  PrttidaU. 

ExccuUkI  in  presence  of — 
Samuel  Currey, 
H.  S.  Barry." 

The  testimony  taken  tn  the  cause  pnrsnant  to 
the  interlocutory  decree,  it  la  admitted,  failed  tn 
prove  any  damage  or  loss  occasioned  lo  tiie  State 
of  Rhode  Island.or  to  any  of  its  citizens  m  inhab- 
itants, by  reason  of  the  failure  of  tbe  IWIiomI 
Coimmnjto  comply  with  the  oondi  lions  of  tfaia 

The  first  question  for  determination  on  Oda 
appeal  is  that  of  Jurisdiction,  raised  first  by  ttie 
demurrer  and  af  terwarxls  by  the  answeroCClark, 
General  Treasurer  of  the  State  of  Rhode  bl- 
and, on  tbe  ground  that  the  suit  was  in  dSect 
brought  BgauiBt  a  State  by  dtizena  of  anotb^ 
State,  contrary  to  the  Eleventh  Amendment  lo 
the  Constitution  of  the  United  States. 

We  are  rdieved,  however,  from  its  considei*- 
tion  by  the  voluntary  appeataooe  of  the  State  Id 
Intervening  as  a  daunant  of  the  fund  in  oomt- 
The  immunity  from  suit  belonging  lo  a  Stxte. 
which  is  res|>ected  and  protected  tn  the  Ooo^ 
stltutlon  within  the  limits  of  the  Judicial  pnn-n- 
of  tbe  United  Stales,  la  a  personal  privilege 
which  It  may  waive  at  pleaaun;  ao  that  in  a 
suit,  otherwlae  well  brought,  in  whidi  a  Stale 
had  sufficient  interest  to  entilh  It  to  becoine  s 
party  defendant,  its  appearance  In  a  ooort  of 
the  United  States  would  be  a  vohmtar^  Kib- 
mission  to  its  JwisdJction;  while,  of  com»e. 
those  courts  an  always  open  to  ft  m  a  aallcv  in 
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|n  notrDTeniea  between  it  and  dtlzena  of  other 
Stales.  In  the  present  case,  the  State  of  Rhode 
Utad  appeared  in  the  cause  and  presented  and 
pnoecQled  a  claim  to  the  fund  in  coutrovers;, 
ud  thereby  made  itself  a  party  to  the  litigation 
to  the  fuU  extent  reqoirea  for  its  complete  de- 
lennl  nation.  It  became  an  actor  as  well  as  de- 
(cDdant,  aa  b;  ita  interventloD  the  proceeding 
becune  one  In  the  nature  of  an  Inte^leader,  in 
*Uch  it  became  necessary  lo  adjudicate  the 
dTcrae  rights  of  the  State  and  the  appellee!  to 
Ibe  fund,  to  which  both  claimed  tiUe.  The  case 
diBen  from  tliat  of  Oa.  v.  Jftap  [ante,  316], 
vbere  Ibe  State  expressly  declined  to  become  a 
puij  to  the  suit  and  appeared  only  to  protest 
l^iost  the  eierdse  of  jurledictloD  by  the  court. 
The  drcumstance  that  the  appearance  of  the 
Stale  was  entered  without  prejudice  to  the  d»- 
nurer  of  Clark,  the  Qeneral  Treasurer,  does 
not  affect  the  reenlt.  For  that  demurrer  could 
Mt  reach  beyond  the  question  of  tbe  right  to 
ne  Clark  h;  leoson  of  bis  ofDdal  character, 
which  became  Inainiiflcant  when  the  Slate  made 
ludt  a  party;  and  in  point  of  fact,  the  bill  was 
ftamed  to  avokt  the  obiectf  on.  liy  cbargingClark 
H  a  wtong-doer  in  his  individual  capacity.  For 
the  rroa^work  of  the  bill,  whether  it  be  re- 
ruded  M  directed  against  the  oflicer  or  tbe 
Stale,  fM,  that  the  trauBaction  throughout  was 
raid,  aa  tiAm  M'rei  the  corporation.  And  this 
preau  tlM  nest  qneatlon  to  be  considered. 

TbaX  question  arises  and  Is  to  be  determined 
opoa  Ibe  following  staicment  of  facts: 

IV  Boston,  Hartford  and  Erie  Railroad  Com- 
paar  was  originally  created  a  corporation  by 
ihelawa  of  Cunntcticul.  Its  charter  conferreo 
snlhorjiy  uix>u  it  in  these  terms:  "  Sold  Bos- 
■09.  Tlarlfonl  and  Erie  Railroad  Company  may 
pnchaae  •  •  •  the  franchise,  the  whole  or 
uy  part  of  the  railway  or  railway  property  of 
say  railroad  company,  located  in  whole 
(wt  in  this  Slate,  whose  Imeora  portit  __ 
whose  Hne  of  railway,  constructed  or  chartered, 
Kiw  forma  part  of  a  railway  line  from  the  har- 
Irrof  BoBton,  passing  through  Thompson  to 
^lOiinantlc.anufroni  Providence  tli rough  Wil- 
ijasntic  to  Uartforil.  W.iterbnr}'  and  thence 
iT'Watd  tbe  Koith  River,  nilh  the  purpose  of 
revhinffa  pointatornc:^i-F)sbkill,  in  tbe  State 
-f  New  Tort;  •  •  •  and  said  Boston,  Ha^^ 
{■■ad  and  Erie  Hallrond  Company  may  make 
I  ny  bwfal  contract  with  any  other  railway  com- 
pany with  irhichtha  track  of  sold  railroad  may 
>  OMct,  to  relation  to  the  business  or  property 
cf  tke  ^Aoe;  and  may  take  lease  of  any  rall- 
nad,  or  a*y  lease  their  railway  to,  or  may  make , 
.^iH  stock  with,  any  connecting  railway  com-< 
laayia  tbe  I1d«  of  and  forming  n  necessary  part 
ttad  runoiii;  in  the  same  general  direction  as, 
Mr«id  roule.and  Iwtween  its  terminal  nointa," 
la  pomwDceof  this  authority,  the  Boston. 
Hanf  Old  aad  Erie  Railroad  Comnwy  purchased 
le  traocfaiaes  and  tnllroad  of  the  Hartford, 
Pwifciemje  utd  Flshklll  Railroad  Company. 
Tits  iMter  <'<nnpany  was  a  consolidated  corpo- 
nttoB,  deriving  its  existence  and  powers  from 
ikc  lawa,  both  at  Connecticut  and  Rhode  Island, 
«trac  nmd.  aa  defined  in  the  Act*  of  iocorpo- 
nttoa.  etxwtlnitad  a  Una  within  the  general  de- 
■  -(|Mkw  cootAlned  in  the  section  from  the  char- 
W  at  tbe  BoeUn,  Hartford  and  Erie  Railroad 
CeMasT,  alicady  qooted.  By  a  nibeeqnent 
la  4rf  the  I^CUatnre  of  Rhode  Island,  the  sale 


and  transfer  of  the  Hertford,  Providence  and 
FiflhkJU  Railroad,  lla  property  and  franchises, 
to  the  Boston,  Hartford  and  E^e  Railroad  Com- 
pany was  ratified  and  confirmed,  so  far  as  said 
railroad  was  situated  In  that  State;  and  it  was 
thereupon  further  enacted,  that  the  "  Said  Bos- 
ton, Hartford  and  Erie  Railroad  Company,  by 
that  bame,  shall  and  may  have,  use,  exerdse  ana 

■  rail  the  rig] 
e  granted  u 
idence  and 
and  be  subject  to  all  the  duties  and  liabilities  im- 
posed upon  tbe  same  by  ita  charter  and  the  gen- 
eral laws  of  this  State.'' 

Tbe  Hartford,  Providence  and  Flshklll  Rail- 
road Company  was,  without  question,  so  far  as 
itowned  and  operated  a  railroad  within  the  State 
of  Rhode  laland,  a  corporation  in  and  of  that 
SUte;  and  the  Boston,  Hartford  and  Erie  Rail- 
road Company  became  Its  legal  successor  in  Uiat 
State,  as  owner  of  Its  property,  and  exercising 
its  franchises  therein,  and  oecome,  therefore,  & 
respect  to  its  railroad  in  Rhode  Island,  a  corpo- 
ration in  and  of  that  State. 

Thereafter,  lo  January,  1860,  tbe  Legislature 
of  Rhode  Island  passed  the  Act  out  of  which 
the  present  litigation  baa  mwn,  entitled  "  An 
Act  in  Additjon  to  an  AcTEntitled  '  An  Act  to 
Ratify  and  Confirm  the  Sale  of  the  Hartford, 
Providence  and  Ftsbkill  Raiboad  to  tbe  Boston, 
Hartford  uid  Erie  Railroad  Company.' "  In  its 
1st  section  it  is  enacted  as  follows; 

"Tbe  Boston,  Hartford  and  Erie  Railroad 
Company,  n  corporation  created  by  the  General 
Assembly  of  the  State  of  Connecticut,  are  here- 
by authorized  and  empowered  to  locate,  lay  out 
and  construct  a  railroad  in  extension  of  their 
tine  of  railroad  by  them  purchased  of  the  Hart- 
ford, Providence  and  FishtdU  Railroad  Com 
pany,  commencing  at  a  point  In  its  said  pur^ 
chased  railroad  at  or  near  its  freight  depot  in  tbe 
City  of  Providence,  thence  running  westerly  and 
nurtherly  by  a  line  wcstcrlv  of  the  state  prison, 
a  little  easterly  of  the  Rhoae  Island  Locomotive 
Works,  and  Uience  by  nearly  a  straight  line, 
and  crossing  or  running  near  to  Leonara'qPooa 

£3  called),  and  thence  passing  between  the  Vil- 
ges  of  Pewtncket  and  Lonsdale,  and  over  and 
above  tbe  Providence  and  Worcester  Railroad; 
thence  continuing  to  the  easterly  line  of  tha 
State  in  or  near  the  villace  of  Valley  FalU.  then 
to  meet  and  connect  with  a  milroad  extending 
westerly  through  North  Attleborough,  from  Qu 
direction  of  Boston,  authorized  by  the  Common 
wealth  of  Msssncbusetls." 

The  8tb  section  of  the  Act  is  aa  follows: 

"Said  railroad,  when  the  same  sbidl  have  beeK 
constructed,  shall  be  managed  and  protected  in 
all  respects  according  to  the  provlnoiis  of  and 
be  subject  to  an  Act  entitled  'An  Act  to  Incor- 
porate the  Providence  and  PlalnOeM  Railroad 
Company,'  and  the  several  Acta  in  addition  lo 
and  amendment  thereof,  and  tbe  general  laws 
of  the  State." 

The  Act  thus  referred  to  aa  tbe  Act  to  incor- 
porate the  Providence  and  Plalnfleld  Railroad 
Company,  was  the  charter  of  tbe  corporation  by 
that  name,  in  tbe  State  of  Rhode  Island,  that, 
by  consolidation  with  a  Connectlcot  company, 
formed  tbe  Hartford,  Providence  and  Flsbkill 
Railroad  Company. 

The  laib  section  of  the  Act,  tedled  in  the 
complainant's  bill.  Is  as  follovra: 

i,,Coc??1e 


BurBXKB  CouBT  or  thk  Ukitkd  Statu. 


property  wlthio  Its  territorial  JuiladictiOD.  Thit 


_  _  tulB  Oeneial  Agsembly,  deposit  in  the  office 
of  the  Oenersl  TreoBurer  its  bond,  with  sureties 
•atlafactoTj  to  the  OOTemor  of  tUs  Stale,  in  the 
Bum  of  1100,000,  that  it  will  complete  Its  uid 
road  before  the  flret  day  of  JsDueiT,  A.  D.  1872." 
This  Act  of  the  Legislature  of  Rhode  Island 
was  duly  accepted  by  the  etockholdera  of  the 
Boston,  Hanford  and  Erie  Railroad  Companr; 
the  bond  required  by  the  13th  section,  as  already 
selout.WBsexeculedatuldelivered:  andthecer- 
tiScate  of  iDdeUteduess,  in  lieu  of  sureties,  was 
given  by  the  company  and  accepted  by  ibe  State. 
It  iB  now  argued  by  counsel  for  the  appellees, 
thnt  the  party  which,  In  all  these  transact ii)ns, 
was  dealing  with  the  State  ot  Rhode  Islaad  was 
the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany in  its  character  as  a  corporation  of  the 
State  of  Connecticut;  that,  as  such,  it  hod  no 
power,  under  the  charter  aranted  by  that  State, 
I  to  build  or  own  a  railroad  directly  connecting 

f  Boston  and  Providence,  nor  had  it,  as  such,  any 

r  capacity  to  receive  a  grant  of  such  a  franchise; 

that,consequently,eTer;-thingdoneoraCtempted 
In  that  behalf  was  vltra  vire»  and  void. 

But  the  Boston,  Hartford  and  Erie  RailroHd 
Company  was  also  a  corporation  of  Rhode  Isl- 
and. As  such,  it  ownea  and  operated  a  rait- 
road  vrithin  that  State,  and  had  recoired  and  ex- 
ercised franchises  under  its  taws,  to  which  it 
was  in  all  respects  subject.  Itwastheassignee 
of  the  road  and  rights  connected  therewith,  for- 
mcrlv  beloDginK  to  the  Hartford,  Providence 
and  flshkillltaJi road  Company;  and  It  was  this 
corporation,  dwelling  and  acting  In  Rhode  Isl- 
and, that  the  Legislature,  by  the  Act  In  ques- 
tion, authorized  to  exercise  the  additional  pow- 
ers it  conferred. 

If  it  had  had  do  previous  eitstence  as  acorpo- 
ralioD  under  the  laws  of  Rhodelsland,  it  would 
have  become  such  by  virtue  of  the  Act  in  ques- 
tion.   For  although  as  a  Connecticut  corpora- 
k  tion,  it  mav  have  hnd  no  capacity  to  act  or  ex- 

I    r452]      1st  in  Riioae  Inland  for  these  purposes,  and  no 
f  capacity  by  virtue  of  its  Connecticut  charter,  to 

accept  and  exercise  any  franchises  not  contem- 
plated by  it,  yet  the  natural  persons,  who  were 
corporators,  might  as  well  be  a  corporation  in 
Rhode  Island  as  in  Connecticut;  and,  by  accept 
log  charlera  from  both  States,  could  well  bo- 
come  a  corporate  body,  by  the  same  name,  and 
acting  through  the  same  organization,  officers 
and  agencies,  in  each,  with  such  faculties  In  the 
;wo  jurisdictions  as  Ihe^  might  severally  con- 
fer. The  wmc  association  <^  natural  persons 
would  thus  be  constituted  into  two  distinct  cor- 
porate entities  in  the  two  States,  acting  in  each 
according  to  the  powers  locally  bestowal,  as  dis- 
tinctly as  though  they  had  nothing  in  common 
either  as  to  name,  capital  or  membership.  Such 
was  in  fact  the  case  In  regard  to  this  company, 
BO  that  in  Rhodelsland  itwasexclusively  acor 
poration  ot  that  State,  subject  to  its  laws  and 
competent  to  do  within  its  territory  whatever: 
legislation  might  authorize,  "  Nor  do  we  a 
any  reason,"  as  was  said  by  this  court,  Mr.  Jv»- 
tiee  Swayne  delivering  its  opinion,  in  R.  S.  Co. 
T.  HairrU.  13  Wall.,  M-82  pO  TJ.  8.,  XX,  854- 
888] ,  ' '  why  one  State  may  not  make  a  corpora- 
tion ol  another  Stale,  as  there  orgauixed  and 
conducted,  a  corponnon  of  Its  own,  quoad  any 
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.     .   _ S9  [XXIV.,  7561; 

and  In  it  ii.  0).  V.  Alahama  \anU,  618J,  de- 
cided at  the  present  Term.  The  question  at 
the  powers  of  the  Boston,  Hartford  and  Eris 
Railroad  Company,  as  a  corporation  lu  Rhode 
Island,  and  of  the  legal  effect  of  its  acts  md 
transactions  performed  In  that  State,  is  to  be  de- 


force beyond  its  own  territory.  It  twuItJ. 
therefore,  that  the  doctrine  of  vUm  virm,  as  here 
urged  by  the  appellees,  baa  no  place  In  this  con- 
troveray. 

It  is,  however,  urged  on  behaif  of  the  sppel- 
lees,  and  this  was  the  ground  on  which  the  de- 
cree below  proceeded,  that  the  obligation  tfr  t* 
quired  by  the  statute  and  given  by  the  company, 
was  a  bond,  in  the  penal  sum  of  flOO.OOO.  con- 
ditioned that  the  company  would  completely 
build  its  road  within  the  period  limited,  upon 
which  no  recovery  can  be  had,  except  for  sucb 
damages  aa  may  be  shown  to  have  resulted  to 
the  State  of  Rhode  Island  from  the  breach  of  its 
condition;  that  no  damage  ol  Umt  account  i* 
proven.  It  being  in  fact  admitted  that  none  act- 
ually resulted;  that  the  certificate  of  indebted- 
ness and  the  fundwhlchhasarisen  from  Its  pay- 
ment, were  pledged  merelv,  in  lieu  ot  auietiei, 
as  collateral  Becuri^  tor  tne  satisfaction  of  Um 
bond;  and  that,  consequently,  the  claim  of  the 
Slate  of  Rhode  Island  agamst  it  hai-ing  tbui 
failed,  that  fund  reverts  to  the  ^pellces. 

The  proposition  of  counsel  for  the  appi!!o=- 


ent  time,  bonds  have  constituted  a  distinct  d 
of  instruments,  the  effect  of  which  iaalwayith* 
same,  in  the  some  sense  that  theeffect  of  a  con- 
veyance to  A  and  his  heirs  Is  alwaya  the  same. 
Such  is  the  rule  of  equity.  Buch  was  the  eScct 
of  the  Btstutes.  Consequently,  if  in  a  psrticn- 
larcase,  parties  have  expressed  their  obligation 
in  the  form  of  a  bond,  their  liability  is  tbercby 
determined  to  be  an  obligation  to  perform  the 


ment  of  the  rule,  they  cite  the  foUowioK  pw- 
sage,  2  Sedgwick,  Damages,  Tth  ed.,  2^,  k.,- 
"  Of  courae,  in  this  class  of  agreements,  u  Id  all 
others,  when  the  contract  takes  the  ordinary 
form  of  a  penal  bond,  the  sum  fl»ed  will  iuva- 
riably  l>e  regarded  as  a  penally ;  and  thii  r.\\i'..i 
well  be  put,  at  the  present  day.  on  the  f^  >ik.i  1 
of  intention,  as  denvetl  from  the  writing  itself, 
for  this  form  of  Instriunoul  is  in  such  common 
use  that  persons  who  resort  to  it  must  be  heU 
to  have  in  view  its  legal  consequence*." 

While  this  may  be  accepted  as  a  Buffldeoily 
accurate  statement  of  the  general  nile:,  >s  to 
bonds  with  conditions,  designed  as  an  Indemnity 
between  private  peisoiu  lor  noa-perfoTTuaocs 


true.  "  It  Is  often  a  doubtful  que 
the  Supreme  Judicial  Coun  of  lAssachuaetu  in 
Hodgtt  V.  King,  1  Met.,  588-587,  "wbctber  Iba 
sum  stipulatea  to  be  paid  on  the  non-perfona- 
ance  of  a  condition  is  in  the  nature  of  a  penally, 
lOS  I',  s. 


Clasx  t.  Babhard. 


tr  h  tke  unonnt  Mttled  I17  Qw  putlei  for  tin 
BDtpow  of  nuUiig  tluU  oertAlnJwbicl)  would 
ba  odtoiriM  nncertaio.  ■  ■  ^  The  bond 
hM,  indeed.  «  condition;  bat  that  li  a  matter  of 
form  and  ewutot  tiuntbatintoapeudtywhicli, 
batfordwfonn,  Isui  agreement  to  pay  a  pre- 
dnnunoDdeicertsindrcuiaatanceB."  BoOut 
k  eaanot  correcUj  be  aaid  to  be  true.  In  an  such 
MM!,  tlut  the  Inteoiioa  to  treat  the  aain  named 
in  the  boitd  M  a  penalty  to  Mcore  the  perfonn- 
•ace  of  the  coodltlon,  and  to  be  diecbarged  on 
parment  of  damagM  arUog  from  non-perf onn- 
aoce,  can  be  inf  erred  aa  a  nile  of  law,  or  a  con- 
durira  pnmnnptlon,  from  the  men  form  ^  the 


«M  (bat  named  in  the  obligation.  So  that,  If 
Uwcmiditian  is  Impoaelble  either  in  itaelf  or  in 
k«,  the  obU^tion  remains  absolute.  Ab  "  If 
1 OKD  be  l>omid  in  an  obligation,  etc.,  with  con- 
ditioD  that  If  tbe  obligor  do  go  from  the  Church 
ti  Si.  Pata  in  Weatminater  to  the  Church  of 
Be  Peiet  In  Rome  within  throe  boun,  that  then 
t^  obUgMioo  iball  be  Ttdd.  Tbe  condition  ta 
(oid  and  Impoeaible,  and  the  oblif^tion  slsod- 
cUigood."  Bo,  again,  if  the  condition  la  against 
■aaiuini  or  nuetn  law,  as.  "If  a  man  be  bound 
*ith  a  condition  to  enfeoff  his  wife,  the  condi- 
tioo  la  T^  and  against  la*,  because  it  isa^ainst 
tte  maxim  In  law,  and  yet  the  bond  Is  good." 
Co.  Litt.,  909  b.  80,  where  the  condition  > 
poMiUe  at  the  date  of  the  instrument  and  be- 
cDBKi  tanpoMible  sabeeqnently,  the  obligation 
doea  not  become  thereby  discharged,  unless  the 
(■poadbilitT  of  peiiormance  wns  the  act  of 
God,  or  of  Uie  law.  or  of  the  obligee.  Accord- 
faclT,  it  was  held  by  this  court  in  Tauior  v. 
Trijitor,  1«  WaU.,  866  [83  U.  S.,  XXI..  2871, 
thu  when  a  penoa  arrested  in  one  State  on  a 
dmiotl  charge, and  released  under  bis  own  and 
hfa  bail's  ren^nliance,  that  be  will  appear  on 
a  day  Axed  and  abide  the  order  and  Judgment 
of  the  cooit.  on  process  from  wbicn,  he  ha* 
beta  misted,  gbe*  into  another  Stale,  and  while 
thoe,  is,  on  the  requWtioo  of  tbe  Ooyemor  of 
a  third  BtaU,  for  a  crime  committed  In  It,  de- 
tiverad  op,  abd  U  conrtcted  and  imprisoned  In 
aodi  third  Stale,  the  condition  of  the  recognl- 
BDce  has  not  become  Impossible  by  act  of  law 
•oMio  diacbarge  tlie  boll;  "Tbe  law  which 
nnden  tbe  performance  Impossible,  and  there- 
fore exnises  failure,  must  be  a  law  operative  In 
the  Slate  wboi  the  obligation  was  assumed  and 
atafiniory  in  Its  effects  upon  her  authorities." 
Tbe  gronnd,  nature  and  limits  of  the  juria- 
dktiaa  (rf  courts  of  equity  to  relleTe  agBlnst  pen- 
alties in  mch  Instruments  Is  well  stated  by  Jfr. 
JnMia  Stoty,  In  this  language: 

"In  shon,  tlte  general  principle  now  adopted 
la  that,  wbcnrer  a  penalty  Is  inserted  merely  to 
Mcnre  the  performance  or  entoymant  of  a  col- 
ia«aal  ob)tct,  the  latter  Is  consideTed  as  tlie  prin- 
cipal Inieat  of  tbe  instrument,  and  the  penalty 
la  daened  only  as  acceeaory  and,  therefore,  as 
ivtsnded  oolr  lo  secure  the  due  performance 
i^anal  or  tae  damage  really  incurred  by  the 
■o»peTfonnaBce.  In  every  such  case,  tbe  true 
•■rt  fncnUy,  if  not  unlvenaUy,  by  which  to 
■■amn  wbHher  relief  can  or  cannot  be  had  In 
•qolly  Is  10  consider  whether  compensation  can 
ba  mada  or  not.  If  It  cannot  be  nude,  then 
eo^ns  of  equity  will  not  interfere.   If  it  can  be 


f  money,  court*  of  equity  wiU  reUeve 
ura  (JBiiT,  upon  paying  the  prindpal  and  Inter- 
eat.  If  It  is  to  aecnie  the  performance  of  some 
collateral  act  or  undertaldiu;,  then  coarts  of 
equity  will  retain  the  Ull,  aid  wtU  direct  an  is> 
■oe  ot  gwmtum  damtt^fiealm;  and  when  the 
amount  of  damMea  U  ascertained  by  a  jury, 
upon  the  trial  ofnich  an  iasue,  tbey  will  grant 
relief  apoa  payment  of  such  damages."  Eq. 
Jur.,  sec.  1814. 

And  Ur.  Adams,  in  his  treatise  on  Equity, 
6th  Am.  ed.,  107,  says,  on  the  same  subject: 

"  The  equity  for  relief  against  enforcement 
of  penalties  originates  in  the  rule  which  former- 
ly prevailed  at  law,  that,  on  breach  of  a  contract 
secured  by  penalty,  the  full  penalty  might  be 
enforced,  without  regard  to  the  damage  sus- 
tained. The  court  of  chancery,  in  treating  con- 
tracts as  matters  for  qiedflc  performance,  was 
naturally  led  to  the  conclusion  that  the  aimexa-  [456] 
tion  of  a  penalty  did  not  alter  their  character; 
and.  Id  accordance  with  this  view,  would  not, 
tbe  one  hand,  permit  the  contracting  party 


In  that  of  any  other  contract,  on  rc-ic 
bursement  of  the  actual  damage  sustained." 

It  has  Bccordhigly  been  uniformly  held.  In 
cases  too  numerous  for  dtatioD,  that  courts  of 
equity  will  not  interfere  in  cases  of  forfeiture 
for  thebreachofcovenantand  conditions  where 
there  cannot  be  any  Just  compeusatiou  decreed 
for  the  breach:  for,  as  was  smd  by  Lord  Chan- 
edior  Macclesfield,  in  Ptaehy  v.  Jiuke  of  Stmer- 
««(,  18tr.,447,  S.  a.PrecOb.,  568,  SEq.  C^ 


e  manifest  In  cases  where  a  public  Interest 


undertaUDgs  of  a  public  nature, with  toe  terms 
of  payment  of  installments  due  on  account  of 
thev  shares,  by  which  a  forfeiture  of  the  Block 


and  of  all  previous  payments  thereon  bos  been 
incurred  and  declared,  tbe  courts  rduaelo  grant 
relief.    8parki  v.  Proprt.  of  Liverpool  Water- 


icorkM  Oo.,XZ  Ves,,428;  Prti^ersa^  v.  Tartoa,  1 
Younge  AC.  (Ch.),98;  Ifaj/lory.  BoulA  Devon B. 
Co.,  1  DeOeiitS.,  SZiLuiOovv.  DutehMenM 
B.  0>.,21Beav.,«. 


H.  R.,  said:  "The  parties  ml^t  contract  upon 
any  ttvms  they  thought  fit,  and  might  Impose 
terms  as  arbitrary  as  tbey  pleased.  It  is  essen- 
tial to  such  transactions.  This  struck  me  as 
not  like  the  coseof  individuals.  If  thisapedea 
of  equity  Is  open  to  parties  engaged  in  these 
undertakings,  they  could  not  be  carried  00.  * 
*  *  Why  is  not  this  equity  open  to  contract- 
ors for  government  loans?  Why  may  not  ihcy  14571 
come  here  to  be  relieved  when  tbey  have  fuiled 
In  making  their  deposilT  And  if  they  could 
have  relief,  bow  could  government  go  onT  It 
would  be  Just  as  dllHcult  for  these  undertak- 
ings to  go  on.  If  compensation  cannot  be  ef- 
fectually made  it  ought  not  10  be  attempted." 
Accordingly, where  any  penalty  or  forfeiture 
TSJ 
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1b  imposed  by  sutate  upon  the  doing  or  omls- 
tion  of  a  cert^D  act,  diere  courU  of  equltj  wiU 
not  interfere  to  mitigate  the  penslt;  or  forfeit- 
ure, if  incurred,  for  it  wonM  be  in  contravea- 
tion  of  tlie  dlract  expresaion  of  the  legislative 
wiU.    StOTT.Eq.  Jut.,  sec.  1826.    i^rd  O'hmi- 


ronditiom  of  the  party  and  of  the  law 
LudIv  to  be  distinguished.  You  caa  never  eaj 
the  law  has  determined  liardly.  but  you  may 
that  the  puty  haa  made  a  hard  bargain."  In 
/Wrfl  V.  BaljJdd,  4  Blalcbf. ,  46,  an  application 
wosmade  in  equity  to  restrain  suits  upon  a  bond 

e'vcn  in  pursuance  of  the  revenue  laws  of  the 
niled  States,  which  was  denied  on  the  ground 
that  a  court  of  equity  hod  no  right  to  interfere 
uiid,  by  injunction  or  decree,  to  virtually  repeal 
Ihe  express  provisions  of  a  positive  statute,  or 
defcftt  tlicir  operationin  the  panicularcase.  In 
Be.-uon  v,  Gibion,  3  Atk,,  305,  iordHardwicke 
faid:  "  Nor  is  it  like  the  case  of  bonds  given 
as  a  security  not  to  defraud  the  revenue,  because 
there,  where  a  person  is  guilty  of  a  brendi,  it  is 
considered  in  law  as  acnme,  and  this  court  will 
not  relieve  for  that  reason."  The  case  of  JVm* 
■urer  v.  PatUn,  1  Root,  260, was  an  action  for 
the  penalty  of  abond  given  to  oblige  the  defend- 
ant to  observe  the  laws  respecting  excise,  in 
which  there  was  a  verdict  for  the  plaintifl  and 
the  £200  penalty.  Defendant  moved  the  court, 
says  the  report,  to  chancer  said  bond.  "By  the 
court:  there  is  no  power  short  of  the  Legislature 
can  do  It;  for  it  is  the  sumpreBcril>edbyaa  Act 
of  the  Legislature." 

So  in  Keating  v.  Smrrow,  I  Ball  &  B.,  867, 
the  Lord  C/ianet^fAw' Manners  said:  "It  has  been 
argued  on  the  part  of  the  plaintiff  that  this  court 
leans  against  forfeiture,  if  the  party  can  be 
compensated;  and  that  be  can  in  this  case,  where 
interest  and  septennial  fines  may  begiven  to  the 
landlord.  That  principle  is  applicable  to  cases 
of  contract  between  the  putiee,  but  not  to  the 
provisions  of  an  Act  of  Parliament  or  conditions 

The  fact  that  the  obligation  is  in  the  form  of 
a  bond  to  the  Slate  does  not  make  its  penalty 
less  a  statutory  forfeiture,  and  so  outside  the 
jurisdiction  of  a  court  of  equity.  In  the  case  ol 
U.  S.V.  Monlell,  Taney,  47,  it  was  held  Oiat  thi 
sum  secured  by  a  bond  with  sureties,  under 
the  Act  of  Congress  of  December  81,  1793, 
ch.  4S,  sec  7  [1  Stat,  at  L.,  290],  conditioned 
that  the  registry  of  a  vessel  should  be  used 
solely  for  Ihe  vessel  for  which  it  is  granted, and 
should  not  be  disposed  of  to  any  person  what- 
soever; and  If  the  vessel  be  lost,  or  prevented 
by  disaster  from  retuminz  to  the  port,  and  the 
regiatrv  shall  be  preserved,  or  if  the  vessel  be 
sold,  tnat  the  registry  shall  be  delivered  up  to 
the  colleclor.Is  a  penalty  for  forfeiture  inflicted 
by  the  sovereign  power  for  a  breach  of  its  laws, 
not  a  liquidated  amount  of  damages  due  under 
a  contract,  but  a  flxed  and  certain  punishment 
for  an  offense,  and  not  the  leas  so  because  se- 
curity Is  taken  before  the  oSense  is  committed 
in  order  to  secure  the  payment  of  the  flue  if  the 
law  should  be  violated.  Chief  JuHie«  Taney, 
in  his  opinion,  said: 

■'  Pcnaltiesandforfdtnrea imposed  1^ statute 


Is  recovered  upon  ft  contnct;  the 


action  was  brought  upon  a  contract;  and  th 
not  and  could  not  have  been  brougbt  in  anj  of 
those  forms  which  are  usually  aecessaiyforlbs 
recovery  of  flnea  or  forfdturee  imposed  by  hw. 
Yet  this  sum  was,  in  truth,  forfeited  by  Moo- 
tell,  by  reason  of  his  violation  of. a  duty  im- 
posed by  the  Act  of  Congress;  it  was  a  spedfic 
penalty  upon  the  owner  and  master,  for  IIk 
commission  of  a  particular  oSense  against  Ibe 
policy  of  that  law.  And  although  the  amoaot 
was  secured  by  bond  given  for  the  perfOTmance 
of  the  duty,  yet  this  duty  was  a  part  of  the  aame  n 
policy  with  other  duties  mentioned  in  the  Act 
and  for  which  other  penalties  an  inflicted. 

It  certainly  is  not  to  be  regarded  as  a  bond 
with  a  collateral  conditjon,  &  which  the  jdit 
are  to  HSKcas  the  damages  which  the  DniWO 
Stales  shall  prove  thatthey  liaTesustained;for, 
accordiug  to  that  construction,  the  amounl  of 
damages  would  not  depend  upon  tbe  amonni  of 
the  penalty  described  in  the  section,  whicli  i> 
graduated  according  to  the  siie  of  the  vessel, 
but  would  depend  upon  the  discretion  of  difler 
ent  juries,  and  larger  damages  might  I>e  given 
where  the  penal^  was  only  (MOO,  t£an  in  a  caw 
where  the  penalty  was  $3,000. 

This,  obviously,  is  not  tbe  intention  of  the  ' 
law  ;  and  the  Umted  States  are  entitled  to  re- 
cover the  whole  sum,  for  which  the  party  b 
bound,  if  any  one  of  the  conditions  are  oroken. 
Besides,  how  could  the  United  States  prove 
any  particular  amount  of  damages  to  have  beat 
sustained  by  them  in  a  suit  on  tOs  bondT  WlHt 
do  they  lose?  It  would  be  difficult,  we  tldnk, 
by  any  course  of  proof  or  any  process  of  Te»- 
soning,  to  show  that  the  United  States  had  snt- 
tained  any  particular  amount  of  damages  in  a 
case  of  this  description,  or  to  adopt  any  rule  by 
which  the  damages  couldbe  measurea  by  afit 
ry,  or  be  liquidated  by  agreement  between  the 
parties. 

The  sum,  for  which  Ihe  parties  are  to  be- 
come bound,  is  manifesUy  a  jpenalty  or  forfdt- 
ure,  inflicted  by  the  sovereign  power  for  ■ 
breach  of  its  laws. 

It  is  not  a  liquidated  amount  of  damages  du« 
upon  a  contract,  but  a  flied  and  certsTn  pnn- 
isoment  for  an  oSense.  And  It  is  not  tbe  less 
a  penalty  and  a  punishment,  because  secutl^ 
is  taken  before  the  oSense  Is  committed,  in  or 
der  to  secure  the  payment  of  the  fine  if  the  law 
should  be  violated. 

Recurring  now  to  the  particular  drcum- 
Btances  of  the  present  case,  with  a  view  to  the 
application  of  these  principles  and  decisions, 
we  are  satisfled  that  the  proper  solution  of  the 
question  now  under  examination  is  to  be  fonnd 
in  two  principal  considerations. 

The  flrst  of  these  is,  that  it  was  not  intended 
by  the  parties,  the  State  of  Rhode  Island  on  tbe 
one  hand,  and  the  Boston,  Hartford  and  Erie  . 
Railroad  Company  on  the  other,  tliat  the  obli- 
gation given  and  accepted  should  be  for  an  in- 
demni^  ag^st  any  loss  or  damage  expected  to 
be  Bufiered  by  the  IJtate,  in  the  event  tbat  tbe 
railroad  company  should  fail  to  build  tbe  rail- 
road as  required.  It  Is  found  u  a  (act  Ibat  do 
such  loss  or  damage  bas  In  fact  ensued.  It  is 
equally  plain  that  none  could  poedUv  have 
arisen.  The  security  is  not  to  be  extended  lo 
any  supposed  damage  to  private  intereats  legal- 
ly affected  by  the  process  of  coBstnicting  the 
IM  V.  S. 
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woft  AH  damaga  of  this  kind  to  privale  per- 
KB*  wu  GvefuU]'  provided  for  fn  otiier  parU 
t(  the  Act  As  lo  the  Slate  itaelf,  the  real  party 
U  tbe  airaDgement  and  contract,  it  could  gain 
■utUiig  in  iU  political  and  boverdga  character 
bj  tlw  coiistraction  of  tbe  road,  it  conld  lose 
lUtUiiK  by  tbe  default  If  it  could  be  supposed 
M  pombH  that  the  Stale  had  in  view  the  public 
inlereataof  commerce  and  trade  In  tbe  coostnic- 
lioa  of  tbe  isoposed  railroad,  and  meant  to  pro- 
Tide  for  loaa  and  damage  to  them  bj  reaaon  of 
it*  taiture,  (be  obrlotu  answer  i«  that  no  com- 
ptuatioo  and  assessmeDt  of  actual  damagee  od 
that  account  would  be  practicable,  leanng  ai 
tbe  altematlTe  that  tbe  State,  in  fixing  the  pen- 
•hj  of  tbe  bond  in  tbe  statute,  bad  established 
its  own  measure  of  the  public  loss.  The  ques- 
(ioD  of  damage*  and  compensation  was  not,  be- 
cuue  it  could  not  hare  been,  in  contemplation 
ot  tbe  parties.  There  was  no  room  for  suppoa- 
iag  that  there  could  be  an;.  To  assume  that 
the  statute  reouired  this  boud  and  aecurity  in 
tills  senw,  in  full  view  of  the  legal  conclusion 
which  it  is  said  neceBsaril]' Bows  from  its  form, 
aod  that  in  the  erant  contemplated,  of  the  faU- 
DTC  to  build  the  road,  all  that  remained  to  be 
done  waa  that  the  State  should  hand  bock  can- 
eelfd  the  obligation  aod  security  it  had  been  at 
Rich  pains  to  exact,  is  to  put  upon  tbe  transac- 
tkM  an  interpretBtiou  altogether  inadmissible. 
It  would  have  been,  upon  such  an  aivumption, 
■  rain  and  senseless  thing,  and  however  private 
pnaons  may  be  aomeUmea  suppoeed  to  act  im- 
pnmdeotly,  we  are  not  to  put  such  construo- 
ikma,  wbcn  it  is  legallv  pomibleto  avoid  them, 
opoa  the  deliberate  ana  solemn  acts  and  trauaac- 
tioM  ot  a  sovovirn  power,  acting  throuch  the 
forma  <rf  legialation.  The  conclusion,  in  our 
opiniasi,  cannot  be  rcaisted  that  the  Intention  of 
toe  parties  in  the  transaciion  )□  question  was 
that,  tf  tbe  railroad  should  not  be  built  within 
-  the  time  limited,  the  corporation  should  pay 
the  State,  absolutely  and  for  Its  own  use,  U 
sum  named  in  the  bond  and  secured  by  the  div 
poaited  certiflcate  of  indebtedness.  The 
position  is  not  open  tbat  tbe  penalty  was 
■eribed  noerElj  in  (wnnvm.to  secure  punctuality 
in  performance,  with  tbe  reserved  intention  of 
pennltting  subsequent  performance  to  condone 
tbe  default,  for  a  distinct  section  of  the  statute 
<*ec:.  9)  dedanes  that  fn  case  of  failure  to  com- 
plete the  road  within  the  time  Umited,  the  Act 
ukU  sboold  be  void  and  ot  no  effect. 

La  the  eecond  place,  we  think  that  the 
named  in  tbe  statute  te  Imposed  by  it  as  a  stal- 
^orj  penalty  for  the  non-performance  of  a  stat- 
■tory  ditty.  Tbe  oblisation  required  is  tbat  tbe 
nflivad  company  sbalJ  give  a  bond,  with  satis- 
(acto«y  security,  that  they  wlU-  obey  the  bw, 
ifaat  tkey  wfll  complete  their  road  as  required  by 
It.  The  langnage  evidcotlT  means  that,  incase 
they  fas  to  do  so,  they  shall  forfeit  and  pay  the 
ama  named;  and  In  orderto  insure  its  payment, 
-'"'**""'  parties  to  tbe  bond,  as  sureties,  are 
wqHlied.  It  la  admitted,  that  If  it  does  not 
Mean  this,  it  doea  not  mean  anythloK,  and 
we  IMTS  already  said  that  we  are  not  at  liberty 
M  adiopt  that  allematlve.    We  must  construe 

SDt  rmwtoffu  vaUatguam  pereat;  aaiibOTale 
aDictaeas,  in  tbe  construction  of  penal  stat- 
mm,  doaa  sot  require  an  Inteipretation  which 
drfcata  Ibe  very  object  of  the  law.  Tbe  Btate 
«f  Bbode  UaBd  was  dealing  with  one  of  Its  own 
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corporations,  and  It  bad  perfect  right  to  act  up- 
on its  own  policy  and  prescribe  its  own  terms, 
as  conditions  of  powers  and  privileges  sought 
from  Its  authority. 

Fbr  then  niuoTu  the  decree  of  the  Cireuit  Court 
i*  Totereed  and  the  eauie  it  remanded,  witlt  in- 
etmctione  toealer  a  dterte  in  fatar  of  Oie  Stale 
of  Rhode  Ititmdfor  tts  sum  o/tlOO.OOO.  payaNe 
out  of  the  fund  in  eouri,  with  to  mueh  inttrrttt 
thereon,  wany,  aehataeeruedonlluitramtinet 
thtfini  day  ^January,  I87t,  vMdi  it  (A«  date 
uAm  the amovnlbeeamedttaanditia,eKeoTdinii- 
Ij/fio  ordered. 

^biiaoop7.  Test: 

Jamea  H.  KoEenDar,  Ctat,  Sup.  Oonrti  P>  & 

u.a-,4m. 


ROBERT  L.  DOWMTON,  Appt., 

TAEOER  MILLINa  COMPAST. 

(Be*  B.  CL  **  Dinmton  ▼.  Ttaaer  MOUng  CbmBanu," 
Beporter's  tA^iM-m.} 

Prior  pubUaaion  to  d^Mt  patent. 

Pilar  printed  publloatloDB  wUcA  dcaoribe  ths 

Eooes*  oovered  br  a  uiteDt,  so  fully  and  olearir  as 
enaDle  peisoDB  sklued  In  the  art  to  wblch  the  In- 


APPEAL  from  the  Circuit  Court  of  theUnlted 
States  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Juitiee  Wooda: 
Theappellant  was  the  complainant  in  the  cir- 
cuit court.    He  filed  his  bill  to  restrain  the  In- 
fringement  br  the  appellee  of  certatn  letters 

S.tent,  fo.'  which  he  made  an  arolicalion  on 
arch  20,  ItJTS,  and  which  were  iMued  to  him 
on  April  20th  following,  for  an  improvemenl  in  | 

processes  of  manufacturing  middliogs  flour.  ' 

Tbe  state  of  the  art  and  the  purpose  of  the 
improTement  which  tbe  patent  waa  intended  to 
cover,  are  set  forth  In  the  specification,  m 
follows : 

"This  Invention  baa  for  Its  aim  the  better 
working  or  manipulating  of  grain  particles 
known  OH  middlings,  for  their  reduction  Into 
meal  or  flour. 

To  fully  aet  forth  the  advantages  that  this 
process  possesses,  over  any  of  the  various  proo- 
esses  previously  known  and  In  use,  It  will  be 
necessary  to  bnefly  describe  the  manufacture  as 
now  practiced.  [*o'l 

It  Is  customary,  under  the  ordinary  mode  of 
milling,  to  separate  and  purify  tbe  middlings  bv 
tbe  action  of  air  alone,  or  air  and  bolting-cloth 
combined;  then  to  convey  the  puriQed  product 
*-  millstouea  to  be  ground  to  a  snffldenl  flne- 

0  to  admit  of  the  pasaage  of  tbe  mlddllncs 

LIT  through  the  meuies  M  the  bolting-cloth, 
which  Is  used  as  a  finishing  preparer  between 
tbe  stones  and  the  floor  bttrrcls  or  sacks  receiv- 
ing the  finished  product  In  some  cases,  tbe 
mUdllngs  that  are  not  suffldently  reduced  to  go 
-^— irii  tbe  mesbee  of  the  cloth,  pass  through 
nda  ot  tbe  flour  bolts,  and  ore  biougbt  back 
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onto  some  o(  the  vArJoui  puriflos,  and  subjected 
to  repuiiflcatioD.  This  process  reqnirM  much 
cait4ul  nkuiipulatloD.  and  «vcu  then  the  yellow 
germ  and  pdlicle  of  toe  grain  will  be  so  toru  and 
pulverized  by  the  stones  Uial  loose  portions  of 
uie  same  wlQ  pass  through  the  meshes  of  the 
boIting^<Joth  into  the  flour  with  Injurious  effect. 
The  renon  why  the  germ  and  peiude  is  so  torn, 
is  that  millstones  are  composed  of  two  disks ; 
one  revolving,  the  other  stationary,  receiviae 
the  material  to  be  ground  at  the  eye  or  oenier  of 
the  stones,  and  compelling  it  bf  centriruEal 
force  to  escape  at  the  skirt  or  penpbory  of  Ine 
stones,  passing  alternately  over  face  and  furrow 
unta  It  leocbes  the  peripherj^,  where  it  1«  di 
charged.  Such  action  comminutes  the  gem 
and  forms  specks  Oiat  cannot  be  removed  by  the 
purifiers  and  ate,  therefore,  ground  in  with  the 

In. the  manufacture  of  middlings  flour,  the 
action  of  stones  on  the  middlings  is  not  different 
from  IhelT  action  on  grain,  but  in  the  whcat- 
slonea  the  germ  ends  and  bran  are  not  sufB- 
dently  comminuted  Iiy  tme  grinding  to  pass 
through  the  meshes  <m  the  doth  used  tor  the 
flour  known  to  the  trade  as  'first  run,'  I  pro- 
pose to  arrestand  remove  such  germ  matter  and 
tnaa  particles  by  my  improved  process  before 
they  reach  the  second  grind  on  the  middlini^ 


rolls,  which  will  operate  to  reduce  the  large 
middlings  bj  a  bruising  or  crushing  action, 
while  the?  umply  flatten  out  the  intermixed 
germs  ana  bran.  Any  of  the  various  purifiers 
orseparatorsin  publicusemaybeemployed.  A 
second  important  advantage  or  result  of  this  im- 
proved process  Is  the  production  of  a  large  yield 
of  tiigh  grade  flour.  The  large  middlings 
glutinous  particles  of  tlie  graLi  t«qnirc  mc.. 
grinding  than  do  the  flner  and  more  starchy 
particles  remoTsd  at  the  head  or  first  part  of  the 
purifiers ;  and  when  ground  togetlier,  as  is  gen- 
erally the  case  with  small  miUs,  and  frequently 
the  case  with  large  mills,  the  meal  is  considera- 
bly heated  In  the  grinding,  owing  to  the  miller's 
requiring  the  middlings  meal  to  tie  of  uniform 
fineness.  The  dispodtion  and  fineness  of  the 
small  middlings  cause  them  to  '  flour '  quicker 
than  the-laige  middlings,  therefore  the  grinding 
is  unequal,  as,  in  order  for  the  targe  glutinous 


middlings  to  be  ground  enough,  thesnull  starch 
middlings  must  oe  ground  too  much.  This  im- 


pairs  the  quality  of  ihe  flour  by  deadening  it,  i 
well  as  by  redndng  the  germs  and  bran  to  sue 
an  extent  as  to  cause  them  to  pass  C  '  ' 
cloth.  Some  mills,  therefore,  run  t 
middlings  to  a  tower  erade  of  flour. 

It  is  plain  that  witn  an  intermediate  reduc- 
tion, by  the  flattening  rolls  working  on  the  large 
middlings  as  above  set  forth,  the  comminution 
of  the  middlings  under  the  stones  is  rendered 
more  equal,  and  a  larger  percentage  of  high 
grade  flour  can  be  made. 

I  will  now  describe  briefly  my  mode  of  mill- 
ing, referring,  for  lUustrallons,  to  the  accom- 
panying drawing,  in  which 

Figure  1  is  a  general  dde  view,  partly  in  sec- 
tion, showing  an  ^iparatosroraseriesof  ma- 
chii»L  comislslng  a  section  of  my  purifler  A; 
and  Ilg.  9  Is  a  like  view  of  the  same  apparatus. 
In  part,  illustrsting  the  employment  of  any 
other  pnrifla.  A*. 
790 


ITaturally  the  germs  and  bran  are  kept  '*ilh 
the  Urge  and  valuable  middlings  or  poruclia  nf 
grain  by  the  twiting-cloth  of  the  purifyias  ^^■ 
chines  or  flour-bolts  till  they  reach  certaia  potU. 
where  the  middlings  are  sulijected  to  simn" 
currents  of  air  to  remove  light  bran-flako  ua 
fuzzy  matter.  Ttie  partially-treed  middliii|im 
DOW  passed  from  the  purifier  A,  or  A',  between 
rolls  or  uniformly  rotating  surfnces,  B,  where 
the  good  middlings  particles,  bdng  more  briUk, 
are  reduced  to  siruill  granules,  or  to  flour,  \f  btla 
the  germ  and  heavy  bran  matter,  being  of  t 
soft,  plastic  nature,  is  Baiiened  out,  so  thai  on 
passingit  into  a  reciprocating  or  revolving  boll, 
C,  clothed  with  suitable  cloth,  the  flouring 
matter  is  thoroughly  removed  throng  ihs 
meshes  of  the  cloth  in  a  flt  state  of  purity  (o 
passtothesUineaD  tobereground  as  usual,  sod 
the  injurious  germs  and  refuse  matter  tie  s^ 
rested,  so  as  to  be  run  off  into  suitable  lecep- 

llie  claim  was  slated  ns  follows:   . 

"  The  following  is  claiintd  as  new,  nnmely !    [4 

The  herein  described  process  of  manDfBCtD^ 
lug  middlings  flour  by  passing^  the  middlisgs, 
after  thdr  discharge  from  a  purifler,  tiirooglior 
between  rolls,  and  subscquenUy  Inlting  snd 
grinding  the  same  for  the  purposes  set  foTlh." 

The  answer  of  dcfcnilantset  up,  among  otliEr 
thiogs,  as  matter  of  defense,  want  of  novels, 
and  ysgucness  and  unccrlsioty  in  the  apecifica- 
lions  and  drawings  filed  by  the  patentee  to  dft 
scribe  bis  invention. 

The  drctiit  court  sustained  both  these  de- 
fenFpEsnd  dismissed  the  bill.  The  sppealof 
complainant  has  brought  up  this  decree  for 
review. 

MeuTt.  Gaor^  Harding  and  W.  O. 
Bainey,  for  oupcllanL 

Matri.  T.  W.  Cotsha,aseD  and  Robert 
H.  ParkinBon,  for  appellee. 

Mr.  Jiutiee  Wood*  delivered  the  opinion  d 

A  grain  of  wheat  may  Ix!  described  generally 
as  follows:  h  »nsisu  of  a  pellicle  or  outwie 
covering  knonnas  bran, an  Inner  envelope  con- 
sisting of  cells  and  their  contents  of  gluten  and 
phospnates,  the  most  nutritious  portion  of  Uw 
berry,  and  an  interior  white  mass  composed 
mainly  of  starch  and  albuminoid  matter,  ex- 
tending to  the  heart  of  the  berry.  At  one  end 
of  the  berry,  under  an  Irregnlariv  cnrved  sur- 
face layer  of  bran,  technically  ci 
is  the  embryo  or  g 

waxy  substance,  a 

tougli.  It  has  always  been  the  aim  of  good  mill- 
ing to  separate,  as  complctdy  as  possible,  lb« 
bran  and  gertn  from  the  other  contents  of  the 
berry,  bcause  Ihev  not  only  gave  color  to  the 
flour,  but  renderea  It  more  liable  to  sotir. 

The  main  purpose  of  the  improvement  de- 
scribed in  appellant's  letters  patent  was  to  s^ 
complish  this  result  by  removing  the  bran  and 
fferm  from  the  coarse  middlings,  leaving  only 
those  parts  of  the  grain  from  which  pure  while 
flour  could  be  produced.  The  improvtanent 
consisted  in  a  process  and  did  not  cover  tbe  sev- 
eral devices  by  which  the  prooeas  was  cuifcd 

"H. 

The  process  was  as  follows:  cotno  mtddHng^ 
from  which  the  fluffy  matter  had  been  climl- 
nated  by  a  well  known  contrivance  known  as 
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tPDilfler,  were  passed  between  one  or  more  seU 
M  nUi  which  reduced  the  large  mlddllDge  to  m 
[Kiter  dmee  of  finenesi,  but  flattened  out  ^ke 
too^  tna  waxy  gennB  and  bran.  After  the 
nudlii^  with  the  ialermlied  genuB  and  bran 
pHiides,  had  been  pused  between  the  rolls, 
Ibej  were  carried  to  a  bolting-cloth.  This  al- 
lowed the  comminuted  middlings  to  pass 
ihmn^  lis  meshes,  whence  tbey  were  carried 
to  the  stonea  to  be  reground  as  usual,  but  the 
genua  wnd  bran  particles  lukving  been  flattened 
aad  ibeir  turfacea  enlarged  by  the  rolls,  could 


snitable  receptacles. 

Il  vni  be  observed  that  all  the  separate  parts 
sf  Ibis  process  are  old.  Tlie  use  of  purifiers  on 
nudillings  to  take  out  the  OvBy  pnrtlcles,  the 
BK  of  tula  to  cummlnute  middlings,  the  use  of 
Mling-doths  to  separale  the  bran  and  gcmu 
frnin  the  flour,  and  the  use  uf  stunes  to  re- 
Ktind  middlings,  all  long  antedate  the  pateut  of 
ibe  ^Tpelianl. 

The  only  field  left  lor  invention,  therefore, 
•1*  dltMr  a  new  order  In  wliich  tbe  different 
parts  of  tbe  process  were  to  be  applied,  or  some 
Mw  method  of  using  some  one  or  more  of  the 
derlcea  by  which  the  procew  was  accomplished, 
V  both  tbCM  combined,  so  as  to  produce  some 
neir  pixiduct,  or  some  old  product  In  a  cheaper 
or  rKherwise  more  advantjitceous  method.  It  la 
dshacd  for theappellant  Iliathia  invention  con. 
du  "In  Interjecting  in  tbe  old  mode?,  aflei 
Ik  porifier,  a  pair  of  smooth  rolls  of  equal  di- 
ametcf  and  running  at  equal  speed,  and  then 
rrbnlting  tbe  product  and  regrinding  tbe  mid- 


M  Id  IUs  case,  that  the  Invendon  claimed  as  his 
vwn  bv  ttie  appellant,  had  been  described  In  ■ 
ptinlea  publication  before  his  Invention  tber*- 
tt  had  been  made  out. 

By  Kctkm  24  of  tbe  Act  of  1S70  [16  Fitat.  at 
U,lM],it  was  provided  that  any  person  who  had 
tarentM  any  new  and  useful  art.  macblDe,iuan- 
nfsctore  or  composition  uf  matter  not  known 
or  nied  by  others  in  this  country,  "Andnotpo- 
t«ed  or  dcacribed  in  any  printed  publjcatfoa 
■■  this  or  any  foreign  country  before  bis  Inven- 
tus or  discovery  thereof,"  might  obtain  a  pa- 
mttberefor. 

In  ooiutTuiog  the  words  "  described  In  any 
prtnlBd  pnbtication  In  this  or  any  foreien 
ORBtry,'  aa  tbey  wen  UMd  in  reference  to  the 
■Be  snblect  in  section  7  of  tbe  Act  of  1636,  0 
litai.  at  L,  117,  this  court.  In  the  case  of  Sn/- 
mnrr.  Ot/xmu.U  Wall., 518  (78 U.  B.,  XX, 
O].  said:  "  Patented  inventions  cannot  be  su- 
rcneded  by  the  mere  introduction  of  a  foreign 
p«hMc1ion  of  the  kind,  unless  the  description 
sad  diBwiDga  contain  sikd  eihiblt  a  subeianiia] 
wpni.uniion  of  tbe  patented  Improvement  in 
■leA  fnU.  clear  and  exact  terms  as  to  enable 
siy  poaoB  skilled  in  the  art  or  science  to  which 
it  appertolas  to  make,  construct  and  practice 
ita  iavention  aa  they  would  be  enabled  to  do  if 
Ike  isfornistion  was  derived  from  a  prior  p«- 

So  la  <M»  r.  Oonet  <3o.,  M  V.  S.,  SM 
(XXIIL.  WTLifr.AuAM  Strong,  speaking  for 
the  euBit,  said:  "  It  must  be  admitted  that  ub> 
nm  tka  eartier  nlnted  and  pultllshed  dewxip- 
tla  dM>  BxUbtt  tbe  later  patented  Invention  b 

uses. 


such  a  full  and  InteDtgfble  manner  as  to  eniible 


from  the  patent  of  to  make  It  or  repeat  the  proo- 
ess  claimed,  it  la  insufficient  to  invalidate  the 
patent" 

AppljiDK  strictly  the  rule  thus  laid  down,  w« 
are  of  opinion  that  the  defense  of  prior  publlcv 
tlon  hea  been  made  out. 

After  a  careful  consideration  of  the  evidence 
in  the  record,  we  ore  forced  to  tbe  conclusion 
that  tbe  method  of  making  flour,  set  forth  in 
the  specification  of  appellant's  patent,  was  fully 
and  clearly  described  In  a  printed  publication 
before  the  Invention  thereof  by  tbe  appellant. 


dence  by  the  defendapl,  entitled  Die  MeUfabri- 
cation,  by  P'rederlck  Kick,  published  at  Lclpalc, 
in  1871.    We  take  the  folluwing  eitracu  from 
a  translation  of  this  book,  "artlT.,  Rough     ,.„«, 
Grinding  With  Roll  Mills;"  l*"*l 

"In  the  successive  process  of  grit,  or  high  | 


to  parts  of  different  sizes,  gnxo. 

In  the  disintegrating  process,  which  follows 
next,  flour,  duet,  middlings,  partings  and  break- 
ings are  obtained.  With  each  of  these  sub- 
stancee,  classified  according  to  size,  particles  of 
the  hull  of  the  same  size  are  mixed,  or  still  ad- 
here to  the  parlicles  of  ttie  grlsL  By  this  meth- 
od of  crushing  with  stones,  a  partial  splitting 
up  of  the  bullls  unavoidable,  and  tbe  Hour  ob- 
tained from  such  rough  grinding  is  mixed  with 
partlclesof  bran,  even  from  decorticated  wheat, 
and  is,  therefore,  discolored. 


produced  by  rough  grinding  would  be  white. 
This,  however,  Is  never  nilly  accomplished; 
but  there  Is.  on  tbe  one  hand,  a  way  to  dimin- 
ish tbe  friability  of  the  hull,  by  moistening:  on 
the  other  band  many  sorts  of  wheat,  under  sim- 
eatment,  exhibit  this  difficulty  to  a  less 
.  .  and,  therefore,  produce  white  flour,  tit.: 
soft  wheat;  or,  finally,  machines  are  employed 
which,  in  the  process  of  rough  srinding,  bleak 
up  the  hull  to  a  less  degree,  as  u  the  case  with 
roll  mills. 

and 


The  roll  mills  operate  partly  bv  crushing:, 
partly  bv  grinding.  They  proance  breakii.^., 
wblcD  then  pass  to  the  stones  for  grinding  into 
fiour.  The  surfaces  of  the  rolls  are  smoother 
than  those  of  the  atones,  and  the  hull  Is,  tber» 
fore,  less  torn.  Of  course  the  disintegntlnK  by 
means  of  rolls  Is  not  appropriate  for  every  kind 
of  wheat  If  soft,  mild  wheat  is  passed  timnigh 
the  rolls,  it  leaves  the  rolls  lo  a  flat,  compressed 
condition;  whereas,  with  the  some  treatment, 
hard  (Hungarian)  wheat  Is  reduced  to  frag- 
ments, and  so  regularly  broken. 

The  action  of  the  rolls  evidently  depends 
upon  Ibelr  relative  position  (their  distance 
apart);  It  also  depends  on  the  condition  of  their 
surfaces  (whether  smooth  or  channeled);  and 
then  again  on  their  relative  molion.eif . :  whether 
both  rolls  have  like  or  dUIerent  reloclUe*. 

If  the  nils  ore  ao  tar  apart  that  tbe  wheat 
suflaioa  only  a  moderate  pressure,  and  if  tbey 

3  smooth,  then  only  a  breaiklng  of  the  groin 
__mn  in  tbe  direction  of  tbe  crease.  The 
berry  Is  thereby  divided  into  two  longitudinal      [473] 
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balves,  of  which  fanaj  etU\  cohere  U  the  bock, 
thus  resembltng  an  open  book. 

In  case  the  rolls  are  closer  together,  then, 
with  soft  whest  a  flatteuine  takes  place,  and 
the  middlings  obtained  tliereirom  are  very 
or  free  from  bran.  Hard  wheat  is  much 
considerably  reduced,  and  a  proper  breaking  la 
effected.  •  •  •  Rolls  with  smoolh  aurfaces 
operate  more  bv  compression,  those  with  Suted 
Burfacea  more  m  a  cnickiitg  or  breaking  man- 
ner. Id  order  to  give  the  rolls  at  the  same  time 
a  triturating  effect,  they  are  made  to  reTOlve 
with  different  velocities. 

Two,  three  pairs  of  rolls  may  be  arraoged  one 
above  another.  By  the  first  pair '  coarse  break- 
ings '  are  produced  ;  bj  the  second '  first  break- 
ings,'etc.  Hence,  the  application  of  three  p^rs 
of  rolls  permits  a  araduol  disintegmtioD  during 
a  single  paaSMe  of  the  grain  throuirh  the  roll 
mill.  •  •  •  There  are  (as  we  shall  explain 
hereafter)  certain  varieties  of  middlings  in 
which  the  but  partially  broken  germs  cocsti- 
tute  thir^  or  forty  per  cent  of  the  entire  ii»5fl, 
and  whicD  being  yelb>w  granules,  give  *o  the 
entire  mass  of  grit,  with  which  they  ara  inter- 
mixed, a  yellowish  appearance. 

Now,  u  this  kina  of  middlings  is  passed 
through  properly  adjusted  rolls  the  tough 
germs  are  only  flatten^,  while  the  other  gran- 
oles  are  broken  and  can  be  easily  separaled  by 


or  iron  may  be  used.  By  this  latter  method,  the 
Eubstance  ground  is  much  more  subjected  *' 
trituration.  The  particles  already  reduced  cc 
tiuue  to  rub  against  each  other  and  against  the 
working  parts  of  the  machine,  until  they  finally 
pass  out,  in  consequence  whereof  the  advantages 
above  mentioned  of  the  roll  mills  are  gn  ' 
neutralized." 

We  have,  in  this  publicatloD,  an  accurate  de- 
scription ot  the  process  covered  by  appellant': 

We  hare  Ibe  rolls  used  for  the  Identical  pur- 
pose therein  set  forth,  namely:  to  reduce  the 
middlings  and  to  flatten  out  the  germs,  so  that 
they  can  be  separated  by  bolting  or  sifting,  thus 
preparing  the  middling  to  be  again  ground  and 
reduced  to  middlings  flour. 

Appellant  Insists,  however,  that  the  process 
described  by  Kick  is  not  applied  to  purified 
1^474]      mlddlingi  and,  therefore,  differs  from  Lis. 

But  it  appears  from  the  well  known  state  of 
the  art,  that  over  since  purifiers  were  invented, 
it  has  been  the  practice  to  purify  middlings  be- 
fore reducing  them,  so  that  whenever  the  nrind- 
ing  of  middhngB  la  mentioned,  graded  and  puri- 
flra  middlings  are  understood.  The  process  at 
purling,  in  case  of  gradual  reduction,  is  as 
elemeniaiT  as  bolting,  and  follows  every  re- 
duction oi  the  material.  Wlien,  therefore,  Kick 
rks  of  passing  middlings  through  the  rolls 
another  reduction,  he  must  be  understood 
to  mean  purified  middlings.  But  the  eyidence 
in  the  record  clearly  ahows  that  tlie  action  of 
the  rolls,  and  dieir  effect  upon  tlie  product  of 
the  mill,  would  be  the  same  whether  purified  or 
unpurified  middlinga,  or  even  wheat  were  used. 

Appellant  further  iiuiists  that  bis  process  dif- 
fers from  that  descrit>ed  by  Kick,  because  the 
tolls  mentioned  by  the  latter  run  at  an  equal 
■peed.  This  contention  is  founded  on  a  mis- 
apprehen^n.  The  extract  from  Kick's  work 
7« 


expressly  says  that "  The  action  of  the  roDt 
evidently  depends  *  •  •  on  tlidr  'elttin 
motion,  tiz. :  whether  both  roUs  have  like  m 
different  velocidca."  Rolls,  therefore,  with  the 
same  or  different  velodtius  could  be  used  ia 
the  process  described  by  Kick.  His  nielhod 
Included  both. 

We  are  also  of  opinion  that  the  process  which 
appellant  claims  as  his  invention  was  also  clear- 
ly described  as  early  as  the  fear  184T,  ia  a 
publication  called  Anglo- Amencan  and  Swisi 
Science  Milling,  by  Christian  Wilhelm  Fritzsch, 

Sublisbed  at  Leiplc  by  Qustay  Brauns.    Tbis 
escriptlon  of  tne  process  of  manufacturio^ 
flour  fa  illustrat«d  by  drawings,  which  mate  it 
perfectly  dear  that  the  different  parts  of  tbe       i 
process  of  the  appellant  were  anticipated  ani 
publicly  printed  more  than  twenty-five  yeare  be-       I 
fore  the  appellant,  according  to  bis  own  stoi^.       I 
conceived  the  improvement  described  In  Iw       ' 

f^tzsch  describes  the  process  as  foUows;  | 

"  The  advanla^s  to  be  derived  from  tbe  roll 
mill  consists  chiefly  in  this,  that  in  operatiac 
them  aconsiderablesavingof  power  is  achieved       i 
as  compared  with  stone  mills.     Furtliennoie.        I 
the  fiour  produced  is  of  excellent  quality,  both    W 
in  whiteness  and  fineness.  i 

Inasmuch  as  the  wheat  is  ground  ui  a  dry 
state,  the  fiour  produced  is  especially  adapted. 
with  respect  to  durabili^,  for  transportation 
and  storing.  ' 

Tbe  principle  on  which  all  said  improve-        j 
mcnls  tiu'n,  centers  wholly  and  exclusively  in  ■ 
desire  to  effect  tbe  grinding  of  wheat,  so  thai       ' 
not  only  the  lar^t  p<»isibie  quantity  of  good        ! 
middlings  flour  is  obtained,  but  aI$o  that  this       i 
may  be  separated  from  the  hull  or  bran  in  its 
original   purity  ;  or  to  express  it   in  plainer 
words,  to  obtam  tbe  mealy  interior  substance 
without  admixture  of  any  ^art  of  ihebulL" 

Then  foUows  a  descnption  of  tbe  mill  by 
which  the  reduction  of  the  wheat  to  ctwiae 
middlinga  is  effected: 

"  The  roueh  grotlnd  product  discharged 
fromthemiII(]n  wluch,besidesmtddlings,  fiour  ' 
has  been  produced)  Is  Uiereupon  meet  conven- 
iently carried  into  the  upper  atoriep  ot  the  mill 
building  by  means  of  an  elevator,  and  ia  thtn 
flrst  tnmsferred  to  a  flour  cylinder  for  tfae  pur- 
pose of  separating  the  flour.  The  lemaiDder 
then  goes  upon  a  grit  cylinder,  where  the  iiui«- 
rial  is  assorted  and  separated  from  the  hall  in 
four  different  grades  of  middlingB.  The  mid- 
dlings  thus  obtained  are  thereupon  Ukewise 
cleaned  in  the  manner  already  described,  snd 
prepared  for  flouring. 

'The  grinding  of  middlinss  takes  place  by  a 
varying  but  uttle  from  the  iwoc- 


above  mentioned  oonstitntea  a  si 


IT  run.     We 


only  tlie  difference  that  the  upper  paits  of  ndls 
arc  not  fluted,  like  those  inflgureT,  but  hava 
smooth  turned  surfaces  and,  consequently,  no 
undei' layers (wedgea).  Tbisundarlsyer  (wedge) 
Is  only  used  with  the  under  pair  of  rolls,  vhkb  ' 
-~t  finely  fluted. 

The  middlings  ready  for  grinding  arc  hen  ' 
also  put  juto  (he  hopper,  a«  shown,  and  csLrrvd  I 
'    the  flrst,  second  and  third  pairs  of  toUa,  in  I 


,y  Google 


im. 
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Uu  Dunner  dMcrlbed.  The  upper  two  pain 
[if  TolU  crash  uid  trilumte  the  mIddliogB  to  the 
otmoatdegKe:  therefore,  it  remains  for  the  last 
k>«(i  pair  of  rolls  to  shake  up  the  flour. 

This  product  tfaosflDelj  ground  Isuow  trans- 
bned  to  the  cylinder  bolt  tor  separating  the 
Sour.  The  bnn-Uko  surplus  Is  carried  with 
ibe  hulls  to  a  stone  mUl,  to  b«  very  comple*«l  j 


TOT,  tapeciallr  in  this:  tnU  the  hull  particlt 
■tUl  cMiialned  in  the  middlings  are,  bj  this 
fneem,  not  any  looeer  decomposed  or  torn  up, 
wboebj  tlte  poeribilit;of  trausferof  them  into 
Uwflotir  la  avoided." 

Id  this  description  we  have  the  purifying  of 
tbe  middllngB  by  a  purifier  which  Is  shown  in 
Uh  cot,  (hen  the  passing  of  them  between  two 
pdn  of  smooth  rerolTiog  rolls  of  equal  diame- 
ter, which  an  in  all  resiwcts  like  the  rolta  do- 
Rribed  in  thespeddcatioo  of  appellant's  patent, 
nd  which  necessarily  perform  the  same  fonc- 
liaa:  then  the  di^tegratlon,  or  shaking  up  ai 
ti  i>  called,  of  the  ribbons  or  sheets  of  Uie  ma' 
ithsl  which  come  from  the  second  pair  of  rolls, 
bf  pav'tnff  them  through  ihe  third  pair,  which 
■re  Suied  hul  are  not  allowed  to  touch  each 
Mher,  and  then  (heir  transfer  to  the  bolting 
erhoder,  by  which  the  flour  is  separated  from 
tie  bean  and  germs. 

Tlu  only  dUIerence  between  this  process  and 
Asl  d«acHbed  In  appellant's  patent,  is  that  the 
hK  two  sets  of  rolls  hut  one,  mentioned  in  the 
anoest  deocrlbed  by  Pritzsch  completely  re- 
dooe  tbe  middlings  to  flour,  while  In  the  proc- 
«  under  appellslnt's  patent  the  middlings,  aft- 
«r  psMing  between  the  rolls  and,  being  seps- 
mu  from  the  germs  and  bran,  are  again 
pound  between  stones;  but  the  great  feat- 
nc  of  appeUanfs  process,  the  flstteuln^  ol  the 
earns  uid  pellicle  by  pas^g  the  middlinn 
Mween  roUs,  Is  found  In  the  method  de- 
wiibedhT  Fritcsch. 

The  adranlages  from  the  process  described 
^  Fritiach  are  fdentical  with  those  claimed  for 
(M  pnceas  described  in  appellant's  patoit,  first, 
s  aTing  of  power ;  second,  Ihe  hull  of  the 
■heat  {and  necessarily  tbe  germ)  is  not  disin- 
itcratcd  and  torn  np  In  pMsing  between  the 
(lAs  a*  tt  would  be  between  the  ordinary  mill- 
wwa,  and  can,  therefore,  be  eliminated  oy  the 
bah;  and  third,  the  yield  of  high  grade  flour  Is 
oemsed,  and  Ibe  floor  produced  is  of  excel- 
han  qroality,  both  in  whiteness  and  floenew  and 
CtBcas  for  trusportation  and  storing. 

The  pcfnted  publications  relied  oo  to  defeat 
""  "nellant's  patent  describe  ihe  process 
J  tbercbv  so  fully  and  clearly  as  to  en- 
Bfiic  peraons  skilled  in  tbe  art  to  which  tbe  in- 
•HtioB  tdales,  to  canr  on  the  process.  In 
ficx.  the  deacriptlon  of  tne  process  in  the  print- 
•1  pohlicatloDs  is,  to  say  the  least,  quite  ss  pre- 
^Me,  dev  ud  intelligible  as  In  the  specification 
smI  cWn  of  the  patent. 

Hw  cuilest  date  at  which  the  appellant 
diM*  to  bare  tnTcnied  his  improTement  Is 
1  b7  him  as  hi  1B73  or  1878.  These  pub- 
oa«,  tbcrefote,  which  antedate  his  inren- 
bm,  oee  by  at  least  one  year,  and  tbe  other  by 
t>eUy-tf  T*  yean,  are  fatal  to  the  Tslldity  of  tbe 

TVdtera*  ^  a«  Oinuil  OmiH  kNc/i  diimiMed 
■MC.S.  V.B..  Book  37. 


the  Hit  mutt,  Hwrtf&n,  b»  (fglrmti;  and  U  i»» 
ordend, 
Ttueoopr.    l^st: 

James  H.  UcKeimey,  Clerk,  Snp,  Oourt,  U.  8. 


JOHN  J.  HAmnNO  n  ai.,  .^ptt.. 


OAPE  AfiN  ISmOLASS  A2n>  QLUE  COM- 
PANY nth. 
(Bee  B.  C,  Bepoiter's  ed^  4B-m.) 


Publlo  use  at  an  Inventlan  with  tbe  consent  of  tbs 
InTentor,  for  more  than  two  rean  prior  to  tbe  ap- 
plication (or  a  patent,  renders  the  patent  void. 

[So.  asai 

Argued  Apr.  IS,  19,  ISiS.    DKidedMay7,lS83. 

APPEAL  from  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  Massachusetta. 
Tbe  history  and  facts  appear  In  the 

Statement  of  the  case  by  Mr.JutUee  Woodni 

Th!3  was  a  suit  brought  by  the  appellania, 

John  J,  Maiming  and  Caleb  J,  Norwood,  to 

restrain  tbe  infrmgement  by  the  sppeDeea  of 


lettera  patent  dated  January  1,  187 
to  the  appellants  and  W.  N.  Hannli  „, 
rigneea  of  tbe  inventor,  James  Manning.    By 


tbe  sabeequent  assignment  of  W.  N.  Manning, 
tbe  appellants  became  vealed  with  the  title  to 
the  entire  patent. 

It  Is  well  known  that  the  swimming  blad- 
ders or  sounds  of  certain  fishes  are  largely  com- 
posed of  that  variety  of  gelatine  called Iringlass. 
The  sounds  are  usually  found  In  the  markel  In 
a  dry  and  hard  state.  They  are  manufactured 
Into  isinglass  by  a  mechanical  operation,  which 
consists  In  passing  the  macerated  sounds  suc- 
cessively between  seretal  sets  of  rollers,  the  first 
set  kneading  the  sounds  into  «  homogeneous 
sheet,  and  the  subsequent  seta  squeezing  and 
elongating  the  sheets  Into  the  ribbons  of  isio- 
gtass  known  to  commerce.  The  invention  cov- 
ered by  the  patient  sued  on  was  for  an  improve- 
ment in  the  manufacture  of  i"*"e'"—  from  fish 

The  specification  <^  tbe  patent  decUied  ai 
follows; 

"In  the  manufacture  of  ribbon  Isinglass  from 
fish  sounds  It  is  customary  to  teed  tbe  softened 
and  moist  or  macerated  sounds  to  and  between 
feed  and  compressiog  rollers,  by  which  the  vis- 
cid sulwlance  is  compressed  and  Joined  and 
formed  into  a  contiouons  sheet  Kotwithstond- 
Ing  the  constant  application  of  cold  water  Into 
the  rolls,  the  substance  adheres  tenaciously  to 
the  roll  uid  accumulates  thereupon,  and  bos  t^" 
be  cut  away  therefrom,  an  operation  wblch  Is 
very  slow  and  hiborions  and  productive  of  im- 
perfect sheets. 

My  invention  Is  designed  to  obviate  the  return 
of  the  adhering  gelatinous  substance  to  the  ac- 
tion of  tbe  rolu  before  it  Is  stripped  therefrom, 
and  to  so  strip  it  that  the  rolls  may  work  con- 
tlnuoosly  or  without  stoppaM,  the  ribbon,  as  it 
is  stopped,  being  again  iMot  guided  l^  the 
operator  into  and  between  the  rolls  until  suffi- 
cienUy  reduced  w  elongated  for  lemoTal  or 
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for  tbe  ftctjon  of  other  rolls  set  nearer  together 
to  produce  a  thlmier  ribbon. 

To  eSect  this  result,  I  place  at  the  side  of 
each  roll  a  scrBper  extending  the  whole  length 
of  the  roll,  and  bsTtng  an  edge  ect  up  to  the 
roll,  so  that  the  roll  shall  run  just  clear  of  it, 
which  scraper  or  cleaner  strips  from  the  whole 
surface  of  the  roll  tbe  adhering  gelatine  in  tbe 
form  of  a  sheet. 

The  invention  consistH  In  this  method  of  pass- 
ing tbe  isin^asa  between  hollow  rolls,  cooled 
br  water  thrown  into  the  rolls,  and  then  strip- 
ping the  gelatinous  matter  from  the  rollers  and 
returning  it  lo  the  hopper  to  be  again  treated, 
the  rollers  being  adjustable." 

The  claim  was  as  follows; 

"The  herein  described  method  of  converting 
isinglass  into  sheets  of  anj  desired  thickness  bv 
running  it  between  hollow  rolls  into  which  col^ 
water  is  thrown  lo  cool  the  compressing  sni- 
facea,  such  rolls  being  preferably  made  adjusl- 
able  to  graduate  the  degree  of  compression,  and 
the  adhering  sheets  being  removed  from  the 
rolls  hj  stationary  scrapers  or  cleaners  and 
turned  to  the  hopper  as  required. 

One  of  the  defenses  set  up  in  (he  answer  and 
relied  on  was,  that  the  Improvement  described 
in  the  patent  bad  been  in  public  use  for  more 
than  two  years  before  the  patent  was  applied  for. 

The  circuit  court  dismissed  the  bill  on  that 
ground. .  From  its  decree  this  appeal  is  prose- 
cuted by  the  complainants. 

Mr.  ThoB.  Wm.  Clarke,  for  appellant. 

MMr$.  Oeorcre  L,  Roberta  andJ.L.  3. 
Robartt,  tor  appelleeB, 

Jfr.  Juttiee  Woods  delivered  theopia;o«  of 
the  court: 

We  think  that  the  defense,  that  the  improve- 
ment described  in  the  patent  had  been  in  public 
use  for  more  than  two  years  prior  lo  the  appli- 
cation therefor,  is  established  by  the  testimony. 

The  appellants  contend  that  the  patent  covers 
an  improvement  in  the  process  of  making  isin- 
glass. It  is  not  contended  that  the  patent  cov- 
ers the  rolls  between  which  the  fl^h  sounds  are 
passed,  or  the  keeping  of  the  rolls  cool  by  mak- 
mg  Ibem  hollow  and  injecting  a  stream  of  cold 
water  into  the  cavity,  nor  the  automatic  scrap- 
ers, but  in  the  use  of  automatic  scrapers  applied 
to  such  rolls  to  prevent  the  isinglass  from  being 
cnnied  through  the  rolls  a  second  time  without 
aeration. 

The  testimony  shows  that,  as  early  as  the  year 
I860,  James  tunning,  the  inventor,  was  en- 
gKgcd  in  the  manufacture  of  isinglass  at  Ips- 
wich, Mnss.,  in  copartncrehip  with  his  brother- 
in-law,  CalebNorwood,  under  the  name  of  Nor- 
wood &  Manning.  In  thai  year  Oliver  C.  Smith, 
amachinisl  atSoJem,  coDstrucled  forthefirma 
machine  containing  adjiistable  hollow  water- 
cooled  rolls,  with  Etationarr  Gcrapers,  subetan- 
tially  such  as  are  described  In  the  patent,  for 
converting  isinglass  into  sheets  in  the  mamier 
therein  set  forth.  The  use  of  this  machine  waa 
continued  down  to  the  year  1867, when  the  firm 
of  Norwood  &  Manning  was  dissolved.  In  the 
division  of  the  assets  of  the  firm  between  the 

Eartners,  the  machine  with  the  scraper,  made 
y  Smith,  fell  to  Norwood.  He  took  into  the 
business  with  him  as  a  partner  his  son,  Caleb  J. 
Norwood,  and  continued  it  in  the  same  factory 
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from  1B67  to  1870.  using  the  machine  with  Ibe 
stationary  scraper  whiui  had  been  made  by 

Smith. 

James  Manning,  after  tbe  dissolnlion  of  tbe 
firm  of  Norwood  &  Manning,  established  sd 
isinglass  factory  at  Rockport,  Mass.,  and  pro- 
cured to  be  constructed  two  machines  similir 
to  that  disclosed  in  tbe  patent.  With  this  fu- 
tory  and  machinery  he  set  up  in  business  liit 
two  sons,  John  J.  Manning  and  William  N, 
Manning,  and  they  carried  on  the  business  of 
manufacturing  isia glass,  tmder  the  name  of  J. 
J.  Manning  &  Brother,  from  the  vearlSCSun- 
til  the  testimony  in  this  case  was  taken  in  1S77. 
using  the  two  machines  with  scrapers  abore 
meuBoned,  James  Manning,  the  inventor,  hid 
no  interest  in  the  business  carried  on  by  Soi- 
wood  and  his  son  after  the  dissolution 'of  ibe  . 
flrmof  Norwood  &  Manning  in  1867,  nor  in  I 
the  business  of  J.  J.  Manning  A  Brother,  car 
ried  on  from  1868  until  after  the  issue  of  ibe 

Some  attempt  is  made  to  show  that  the  nseol 
the  machines  in  tlie  factory  of  Caleb  Norwood, 
&om  1867  to  1870,  was  a  secret  and  not  a  pub- 
lic use.  But  we  think  the  testimony  show«  a 
use  open  to  the  public  generally.  But  wii«her 
this  be  so  or  not  is  immaterial, for  Norwoodand 
bis  son  were  allowed  by  the  inventor  the  unre- 
stricted use  of  the  patent  during  the  period 
mentioned,  without  miuuction  of  secrecy  or 
other  condition.     This  issulBcient  to  conttilute 

public  use.  EslxTl  V.  Ltppinann.  IW  U-  S., 
838[XXVI.,  755]. 

The  decided  weight  of  the  evidence  sbowj 
that  there  was  also  a  public  use  of  tbeinvenlicn 
in  the  factories  of  J.  J.  Manningi  Bmllifrfor 
more  than  four  yeara  prior  to  toe  appli'-uiion 
for  the  patent,  namely:  from  1868  to  18:3. 

It  is  also  made  clear  by  the  testimony,  ni'i 
onlv  that  the  machinery,  but  the  process  u^il 
by  Norwood  &  Manning  from  1860  to  ]8">7.  bv 
Norwood  &  Son  from  1667  to  IBTO,  and  bv  J. 
J.  Manning^  Brother  from  1868  to  iSTtl.  and 
after  that  yearj  was  substantially  the  same  a» 
that  described  tii  the  patent.  During  all  these 
yeata  there  was  no  material  change,  either  in 
the  machinpty  or  the  process.  Tlw  use  of  the 
machinery  uid  process  was  not,  therefore,  an 
experimental  use.  These  conclusions  of  fact 
e  fatal  to  the  complainant's  case. 

It  Is  the  policy  of  the  patent  laws  to  forbid 

the  Issue  of  a  patent  for  an  invention  which  baa 

been  in  public  use  before  the  wpliouion  ifaere- 

The  Statute  of  1636,  6  Stat,  at  L..  117. 

n  6,  did  not  allow  the  issue  of  *  patent 

when  the  invention  had  been  in  public  use  or 

sale  for  any  period,  however  short,  with  tbe 

isent  or  allowance  of  the  inventor :  and  tKe 
Statute  of  1870,  16  StaL  at  U,  201,  section  2-1 
R.  S.,  section  4886,  does  not  allow  the  isue. 
when  the  invention  had  been  in  public  use  for 
more  than  two  years  prior  to  the  application, 
either  with  or  without  the  consent  or  ulovvnoe 
of  the  inventor.  Under  eitber  of  these  statutes 
the  patent  relied  on  in  this  case  was  improvi- 
dentiy  issued,  for  there  was  a  public  use.  with 

.1. of  the  inventor,  for  more  thaii  t*cw 

years  prior  to  the  application.    The  patent  ia 
therefore  void.    MeCltirg  v.  ftn^jlowi,  1  How., 
"  '    '      ' "         na,  wW  mipfw.-  Awii  Jar 
..»2[XXIV.,68];   W^ 

los  D.  a 


.yGoo^Ic 


im. 


Qbobb  v.  U.  S.  Moetoagk  Co. 


Uft.  Tobacu  a>.,  IM  V.  6.,  340  [XXVI., 821]. 
Tht  deerea  cf  at  Cireuit  Cowt  teat,  thm^ort, 

tt  and  mutt  be  a^brmed. 
attofj.   TtttA  _ 

Janwi  H.  HcKsmnj,  Clerk,  Sap.  Oonrt,  V.  B. 


J.  GROSS,  Plff.  in  Brr., 
fl. 
TOITED  STATES  MORTGAGE  COM- 
PANY. 
<Bm  B.  C  Report«r>(ad.,  m-DOi) 

Ofinion  ofttate  court,  wlien  may  be  examinedto 
tucertiiin  federal  quetfum — lUiTttyU  late,  amr 
MilvUuiial~ttale  Uant  to  eorporationt. 
t  TlieaupftloncoiislilercdiutowheiiCbeoiiliilOD 


court  o[  a  Stale  mar  be  einmii 
Bsocnalnlng  wbetber  Vae  lud 


1  In  VI 


.- /of  Uio  ctututory  requlreiDcnt 

■•miTfl  nf  tbe  Supreme  Court  of  DIIdoIs  shHlt  Ulo 
Ufl  •(.rtad  at  larre  upon  tbe  i^nonls  of  tbe  court 
■nlU'uoplDloas  Id  all  ooks  Bubmlttcd  to  It,  sucb 
"piDKiiM  Diay  be  examined  JD  connectloo  witb  other 
frOoa*  at  the  record,  lo  aaccrtaln  whethor  tbe 
■lEinFnt  or  decree  iie<-<:««arlly  IdtoIvcs  a  federal 


rone  July  l.tn^,  VHlldnti 

tntmnij  made  Id  that  Ptute  oy  corporauouB  oi 
»k(T  Statea  or  ooautrlea  autborlzed  by  tbelr  te- 
IvnlTc  charten  to  Inveit  or  loan  moue]-.  Is  not  Ic 
aoSkct  vllb  llieooDtractclauBe  of  tbe  Federal  Con- 


t  port  of  the  Fou 

^Ina  a  state  from  dcprlv..^  „ 

a  ot  property  wllbout  duo  pcocsos  of  law. 


^umdEDeDt  forblddlna  i 


XS  ERROR  to  tbe  Supreme  Court  of  the  State 
1    oflUiooia. 
Hm  bislory  aod  facts  appear  Id  tW 

Stit«fflRit  of  the  case  by  jl/r../u«tie«  Biu .  uit 
BeojanuD  Lombard  neeotiated  wiib  the  Unit- 
e4  Staua  Jtortgage  Coii)panv,  a  Corporation  of 
ibe  Sute  of  New  York,  hnviD^ilaprincipnl  nf- 
^  aod  place  of  business  in  tfie  Cily  of  Sew 
Torfc,  a  loan  of  (nO.IMin  in  gnld  coin,  to  be  u:«e<l 
u>  tbr  erectioD  of  buildlncB  upon  certain  unim- 
[Ktwid  lots  in  tbe  City  of  Chicago,  of  wbich  he 
■i«  the  owDiT  Id  fee.  To  secure  the  payment 
c-f  that  sum,  with  interest,  nt  tbe  rate  of  nine 
ttt  cent  per  annum,  i>ayablc  "emi -annually  in 
e^  of'in.  be  executed— 1 1  is  wife  Joining  him— 
Acpi't  £3,  18T2,  to  that  Company,  a  mortfcage 
ipuo  the  aaid  premises,  covenanting  therein  to 
V*J  tbe  deM  and  iniercst;  thai  the  prcmiM'.'i 
nve  riev  of  all  incumbrances:  that  be  would 
'irrmct  aod  defend  the  same,  sufferini;  no  im- 
Fwnaeoi  of  the  mortgage  security;  and  that  tbe 
UiTtzaj^  should  stand  sssecuritv  forany  mon- 
rj  pdd  for  taxes  or  insurance.  Yhe  mortgage 
((•(Tilled  tliat.  If  default  was  made  In  tbe  pny- 
aitsl  of  any  interest  inttnllment,  or  there  waa 
*  fafltm  to  pay  the  laics  or  os-sessments  on 
'-M  pRmiMn,  or  keep  any  other  covenant  con- 
'Jtaed  io  Uie  mortgage,  the  whole  of  the  debt 
AoaU  become  at  once  due  at  the  oplioo  of  the 

tamt  BotM  br  Mr,  /uMIm  Uaklam.    ' 


at «  ~dwsnif«B  1^  low.' 
nrdsll.  «S  U.  B.,  XXTV.,  < 


property  to  the  hlgJiMt  bidder  after 
thirty  daw  advertisement  In  some  paper  i' 


city  to  tafe  so  mudi  of  aald  lots  as  shall  be  at  . 
aary  for  the  opening  of  and  extension  of  Dear- 
bom  Street, being  thirty-six  feet,_  more  or  leea,ofl 
the  west  end  of  said  premises;  in  which  event 
any  benefit  which  may  accrue  to  the  said  party 
of  tbe  flrst  part  herein  may  be  paid  by  the  city 
lo  said  party  of  the  first  part  direct." 

The  mortgage,  upon  theday  of  its  execution, 
was  Hied  and  recorded  In  the  proper  ofBce. 

On  the  10th  day  of  December,  IB72,  Lombard 
sold  and  conveyed  with  warranty  the  whole  of 


gage  Con.         , 

Companv  of  Chicago,  of  which  he  was  presi- 
dent and  a  principal  stockholder.  TbatconTey- 
ance  was  made  expresflly  subject  to  tbe  before 
mentioned  mortgage.  The  consideration  waa 
tl0(l,178,  a  part  of  which  was  in  the  assump- 
tion of  the  debt  due  to  the  United  States  Mort- 
gage  Coinpituy.  In  part  payment  also  of  the 
purchase  money,  tbe  insurance  company  exe- 
cuted and  delivered  to  Ijombard  its  promissory 
notefor  113,273,  drawn  to  its  own  orderand  by 
it  indorsed  in  blank,  payable  three  years  after 
date,  with  interest  payable scmi-annunllyat the 
rate  of  ten  per  cent  per  annum.  To  secure  the 
payment  of  the  note,  the  insurance  company, 
on  the  same  day,  executed  and  delivered  to  one 
J.  L.  Lomliard,  as  trustee,  a  trust-deed  with 
covenants  of  warranty,  conveying  the  whole  of 
Siiid  preniisis.  That  deed  was  duly  recorded. 
Of  tliut  note  and  trust-deed  Gross  subsequently 
became  tbe  owner,  the  note  coming  inio  his  pos- 
session with  the  indorsement  only  of  the  insur- 
ance company. 

On  or  about  Jlarch  17, 1873,  by  proper  legal 
proceedings,  Ihirty-Sve  feet  olT  the  west  end  of 
said  lots  were  condemned  by  the  cily  for  Ihe 
purposes  of  a  street.  The  sum  of  *10,9n2.73 
was  awarded  as  compensation  for  tbe  ground  so 
taken,  and  $15,897.84  were  afterwards  assessed 
as  the  value  of  tbe  beneflts  to  the  remaining 
portion  of  tbe  premises  not  taken  for  the  pur- 
poses of  Ihe  sti'eet. 

Bcnjiimio  Lombard  made  default  In  the  pay- 
ment of  iniercEit  due,  on  and  after  Octob^  1, 
1878,  and  failed  to  pay  any  laias  or  aiisessmenta 
on  the  properly  after  187a.  On  the  first  day  of 
January,  1874,  the  Mortgnee  Company  elected 
to  declare  llie  whole  debt  due. 

Onoralwut  Juno  1,1874,  the  Insurance  com- 
pany was  duly  adjudged  abankrupt,  andanaa■ 
si:^lee  thereof  was  appointed.  u>mbard  was 
al^  declared  a  bankrupt  Neither  he  nor  the 
insurance  company  left  any  known  assets  to 
meet  their  obligations. 

By  an  Act  of  the  General  Assembly  of  Illi- 
nois, In  force  July  1,  1875,  entitled  "An  Act  to 
Enable  Corporations  in  Other  States  and  Coun- 
tries to  Lend  Money  In  Illinois,  and  lo  Euforce 
Their  Securities  and  to  Acquire  Title  lo  Iteal 
Estale  as  Security,"  it  was  declared,  amonc 
other  thine*:  "  That  anv  corporation  tormod 
under  Uie  laws  of  any  other  Stale  or  country, 
and  authorized  by  lu  charter  to  invest  or  loan 
79S, 
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SuPBEUE  COUBT  OF  THS  UnTBD  StATCB. 


mooey,  may  Invest  or  loon  moacy  in  thia  Stole. 
And  aay  Buch  corporatioD  tbat  mny  have  In- 
vested or  lent  money,  aa  aforesaid,  may  Imve 
the  same  rights  and  powers  for  the  recovery 
thereof,  auhject  to  the  same  pennltiea  for  usury. 


cree,  or  power  In  a  moi 

poraUon  may  purchase,  __  .._  ...^ , 

the  property  ofleretl  for  Bale,  anil  become  vested 
with  the  title  wherever  a  natural  person  might 
do  so  in  like  cases;  Pratided,  hawcttT,  That  all 
real  estate  so  purchased  by  any  such  corpora- 
tion, in  satisfaction  of  any  such  liability  or  in- 
debtedness, shall  be  offered  at  public  auction, 
at  least  once  every  year,  at  thedoor  of  the  court- 
house of  the  county  wherein  tlie  same  may  be 
situated,  or  on  the  premises  so  to  be  sold;  •  •  • 
and  said  real  estate  sliall  be  sold  whenever  the 
price  offered  for  it  is  not  less  than  tlic  claim  of 
such  corporation,  Including  all  interest,  cost 
andotherexpenses;  A-Rdpr-^d/edfyrUier,  That, 
in  case  such  corporation  shill  not,  within  such 
period  of  five  years,  sell  such  lands,  either  at 
public  or  private  sale,  as  aforesaid,  it  shall  be 
the  duty  of  the  State's  attorney  to  proceed  by 
Information,  in  the  name  of  the  people  of  the 
Stale  of  Illinois,  against  auoh  corpoiation,  in 
the  circuit  court  of  the  county  within  which 
such  land,  so  neglected  to  1)e  sold,  shall  be  sit- 
uated, and  such  court  shall  have  Jurisdiction  to 
hear  and  determine  the  fact,  and  to  order  the 
sale  of  such  land  or  real  estate,  at  such  time  and 
place,  subject  to  such  rules  as  the  court  shall 
estnMish,''etC. 

For  the  purpose  of  settling  several  conflicting 
claims  In  reference  to  this  property,  theassijrn- 
ec  in  bankruptcy  of  the  insurance  compuny 
brought  this  suit  In  the  Superior  Court  of  Cook 
County,  Illinois,  making  the  Dniied  States 
Mortgage  Company,  Onus,  and  others,  defend- 

The  principal  questions  in  dispute  between 
Gross  and  the  Mortgage  Company  were:  1. 
Whether  the  Istter  acquired  any  valid  interest 
or  lien  upon  the  premises  asagainst  Oross;  and 
the  court  of  original  Jurisdiction  held  that  it 
did.  a  Whether  Gross,  as  the  owner  and  holder 
of  the  note  for  f  13,  2TS,  was  entitled  to  receive 
the  sum  awarded  as  damages  for  that  part  of 
the  property  taken  by  the  city,  or  whether  the 
Mortgage  Company  was  entitled  to  It  by  reason 
of  the  terms  of  the  mort^aga  That  question 
was  ruled  in  favor  of  Oroas. 

Upon  appeal  to  the  highest  court  of  Illfnois, 
the  judgment  of  the  inf^or  state  cotirt  was  re- 
versed and  set  add^  and  the  cause  remanded 
"for  such  other  and  further  proceedings  as  unto 
taw  and  justice  shall  appertain,  with  directions 
to  the  superior  court  to  enter  a  decree  giving  to 
wpellants  (the  Mortgage  Company)  exclusively 
the  amount  found  against  the  city  as  dama^, 
and  to  Gross  no  part  thereof."  It  was  further 
adjudged  that  the  Mortgage  Company  recover 
its  costs.  From  that  decree,  this  wnt  of  error 
has  been  prosecuted. 

Jtr.  TlkOBUM  S.  HeClellMid,  for  plaintiff 
In  error: 

In  the  case  at  bar,  the  Supreme  Court  of  D- 
linois  has  decided  that  the  United  Slates  Mort- 
gage Company  could  oot  take  real  estate  securi- 
^  In  Dlinois,  and  that  the  mortgage  in  ques- 
Hon  was  absolutely  void. 


On  that  question,  this  court  will  treat  the  tid- 
ing of  the  Illinois  court  as  the  law  of  this  cast, 
and  no  subsequent  rulings  of  the  niincns  court 
can  be  considered  here. 

SiMoWv.F.S., 12Pet.,4B8;  TVtorv, JfofinfM, 
17  WaU.,  288(84  U.  S..  XXI.,  683).  uKl  osa 
cited  :  Be^ierta  v.  Cooper,  20  How.,  467  (51  D. 
S.,  XV.,  908);  Leem  v.  CUirk.  30  CaL.4H; 
Pfesian  V.  &«  i^VancMW,  SO  Cal.,  40;  OdArr- 
ing  V.  Faile*,  29  111.,  294  ;  lUHng  v,  CSiir,  TO 
nf,  596;  R.  R.  Co.  v.  itopfa,  72  111.62;  Js»m- 
ton  V-  Von  EetlUr.  84  Dl.,  315  ;  Clearliet  v. 
MundeU,  4  Harr.  4  J.,  497. 

Irrespective  of  this  rule  of  law,  this  conrt,io 
passing  on  local  questions  peculiar  to  the  sev- 
eral States,  will  adopt  the  rulings  of  such  state 
courts  as  are  settled  at  and  before  the  time  the 
transaction  occurred  which  is  brought  in  rerie* 
before  this  court ;  and  subsequent  decisions  of 
the  state  court  can  have  no  force  or  effect  upon 
such  transactions.  

FdirfiMv.  OaUoSn  O>.,100  U.  B.,52(XX7., 
M8). 

It  la  reserved  to  die  States,  either  by  stainte 
or  general  policy,  to  determine  whether  foteigo 
corpora)  Ions  shall  do  business  therein. 

AtroUmn  Cb.  v.  ff'«ir«.37  0hio8t.,MI;Shto 
V.  i>nyfa,  40  Wis,,  175;  DoyUt.  In*.  Cb.,»4U. 
S.,  53.^  (XXIV..  148);  WharL  Confl.  L,  sec 
98«  .  Bank  v.  EarU,  18  Pel.,  580  ;  flonjwa  i. 
Cotter,  14  Pet.,  129;  Slory.  Confl.  L  ,  sec  430; 
Paul  V.  Va.,  8  Wall., 168(75  U.  8.,  XIX.. 357): 
San  Matteo  Co.  v.  R.  it  Oj.,  ISFed,  Rep-,74T. 

Such  corporations  as  defendant  in  error  were 
prohibited  m  Illinois  by  statute  and  gencisl 
policy  at  the  time  it  took  its  security. 

Gen.  Incorp.  Law  111.,  IHTS,  sees.  1,  21 

The  contract  of  mortpige  by  Lombard  tode- 
fendant  in  error  being  prohibited  by  statute, 
and  against  the  manifest  policy  of  the  Stale,  is 
a  nulflty. 

Iiu.  Co.  V.  Romn&ai,  50  lU..  91 ;  OvroU  t. 
B.  St.  LouU.  67  111.,  877;  Sfnntwaarterv.  BM 
Soeiefi.  72  lU-,  60  ;   U.  8.  Trrul  Co.  t.  Itt,  73 

ni.,  148. 

The  trust-deed  of  Gross  is  a  contract  and  nin-' 
not  be  postponed  to  another  lien  by  the  Legis- 
lature. 

Aruttrif  J'bnd  T.  Norfhem  Bk.,  1  Met,  174; 
Mundj/  V.  Mimroe,  1  Mich.,  68. 

The  Act  of  July  1,  1875.  and  the  derfdoo  of 
the  Supreme  Court  of  Illinois,  construing  it  as 
retroactive  and  giving  it  the  effect  of  curing  the 
mortgage  of  August  22,  1872,  are  in  cooffia 
with  article  1,  section  10,  and  article  14,  section 
1,  of  the  Constitution  of  the  United  StaUM. 

torgan,  S  Hinn,, 
V.  Boykin,  88  Ala.,  5 
at,109;Or(onv.2v«>i 

V.  Seevert,  12  Iowa,  891-  BviteU  v.  Aisuey.  35 
lU..  863;  Ciwway  v.  CaHe,  87  IIL.  82;  Dtint-t- 
ger-7.  J/c Cb/incI, 41  III., 2^:  RogertT. IRgmnt, 
48  IIL,  211 ;  Bronmn  \.  Kiatie,  1  How.,  Sll  ; 
EdwK^  V.  Eeartey.Vi  U.  S.,595(SXIV..7»S); 
SrtJMT.  Int.  ai.,9aU.  8.  637(XXrV..858); 
MeOnukm  v.  Bayvard,  2  How.,  608:  Baring 
T.  Dabney,  19  Wall.,  1  (86  U.  S..  XXD..  «) ; 
Ourrtinv.jlnt.,15How.,304;  JMfibtnv.  ^ftrng, 
6  Minn..  177;  &u>iJc  v.  Broien,  61  Pa.  St.,  3S1; 
Pearee  v.  Fatton,  7  B.  Mon.,  162  ;  McQtrbi  v, 
Hoffman,  28  P&.,  008 ;  Lt  BoU  t.  BramtU,  4 
How.,  449  :  Bote  v.  Saitdenm.  88  HL,  247 : 
1*8  U.S. 


a.,  293;  lAfiliu.  *  T.  Ca. 
tO;  DaUv.  Me^^.tP*. 
ion,33Wis.,  103;  EHMm 


i-.yCoe>^lc 


GBoea  V.  U.  S.  Hoktoaoe  Co. 
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ButttrT.ITateh,  KIM.,  ITS;  Norman  v,Btitt, 
tW.ftB.,lT8;  Wright  T.  Eatekiju,  28  Tex., 
4K:  Shmoood  ».  Fleming,  28  Tex.  8upp..  408; 
\V;iiajMM  T.  R.  R.  Co..  20  N.  J.  Eq.,  811 ; 
i»M'lAT.  jrorH,2CBl.,034i  QamfUy.Stoeklon, 
1  Humph.,  84;  Ballard  t.  Ward,  69  Pa.,  858 ; 
BMonr.Johtu.SFfL.  14S. 

Tte  law  of  the  Stale  where  a  contract  Is  made 
li  po^.  ol  the  contract,  and  a  suhsequeat  Act, 
chtn^Dg  the  law  to  the  prejudice  of  either 
pMty,  ii  Toid. 

Uronmmy.  Kintie,\  How..81I;  .O^ncT. /nt. 
ft.  {inpra);  Bdaanit  v.  Keartey  (tupra);Von 
Eefman  *.  Qttina/,  4  Wall.,  035  (71  U.  S.. 
XvIU..  403);  MeOradem.  v.  Hayward,  2  How., 
tOi:  Smaot  t.  Laffertt/,  i  Oilm.,  388. 

The  remedj  oa  such  a  contract  cannot  be 
liken  awajr  nor  mMerially  affected. 

SditardtT.  Eeaneg  ((uwu);  Outm  v.  Barry, 
15  Wall.,  SIO  (83  U.  8..XXI.,  213);  BmrwonT. 
JTt'MW.  1  How.,  811;  Mun^v.  Monroe.l  Hich., 
18;  WaHammmt.  R.  R.  Go.  (.tupra). 

Aa  to  the  construction  of  retroepectiTe  Mat- 

[;MarAT.C!ia- 
■oledoB.R  Co., 
«im.,4e0:  /nw  r«««-,7Bni.,l»;  Garrea-v. 
(TT^nttu,!  gcam.,SS6;  Thompian  v.  Alexander, 
llliL,55;  H>pWn«T.Ji«iM,2SInd.,3IO;jHaofc. 

»■».  Spragtia,  10  Wend., 116;  SAon*  v.  Brvwn, 
Pa.  St.,  881;  Jfix»M  v.  PMUipt,  7  Meea.  & 
W.,  58S;  Mopn  t.  Darken,  S  Ex..  22. 

Jfr.  Wirt  Dezt«r,  for  defendant  in  error: 

Tbia  court  has  no  Inriadictlon  In  this  case. 

Dagaer-^.  Bdo«*,104U.  8.608  (XXVL.648); 
Bfdc  V.  Board  of  LiquidaUon.  S3  D.  S.,  1^ 
(IXV.,  115). 

The  tole  qoeitlon  as  to  the  original  validity 
d(  the  tnortgage,  presented  by  the  record,  lathe 
pwrsl  quwtion  whether  a  forefKQ  corporation 
amid  lake  title  to  real  catau  in  Illinois,  by 
■engage,  to  secure  a  loan  of  money. 

The  ooort  held  that  mortgages  do  m 
<TE^e  perpetuities  within  the  rule  laid 
CaTTtif.  E.  St.  Lomt,  67  III.,  0«8,  and  that, 
therefore,  mortgafcea  to  foreign  corporations  are 
■M  obnoxioas  to  ihis  rule. 

abMiuT.  iVaU.  101  II1.,S06;  Oom.U.  Attar- 
MM  Co.  V.  Seammon.  103  111.,  40;  ChrUtian 
r»i«iT.roun<,  101  U.  8..8S2(XXV.    "' ^ 

Tbeae  decUons  are  bindlngon  this  O 
dv  iti  established  rate  of  decision. 

The  conientloo  of  plaintiB  in  error,  that  the 
■oriwe  waa  orlginallr  void,  is  not  sustained 
tj  eridence,  and  the  question  of  law  which  it 
tavol*M  is  not  presented  bj  the  record. 

The  pveaumptioD  it  whoUj  in  favor  of  the 
■ongage  Company. 

lmZQ>.t.OiUtr,wmcb.,X\;In».Oo.-r.Fliim. 
■*,  70  He.,  544:  Wmiaim  v.  Cheney,  3  Gray, 
ao:  <Mr«iwT.i>iiiu9u«,1  Wall.,  233 (08  0.8., 
X\'n..590);  Thonpeonv.  Foien,  20  Hlch.,  231. 

Wc  oofwede  that  it  1*  reeerved  to  the  Btalee 
to  dRcnnlne,  either  by  statu te  or  general  policy, 
whether  foreign  corporations  shall  do  buslneas 

We  al»  coaoede  that  whether  or  not  the  pw^ 
deoiar  statute  referred  to  was  ezpreasive  of^the 
pmati  paBcj  of  the  Stale  to  exclude  corpora- 
taMw  Uke  the  defendant  In  error,  from  doiog 
hv^keea  in  Iba  State,  waa  a  question  oi  \ocS 
^w;  «>d  thai,  if  UtM  qaeetfon  has  been  settled 
br  A*  deeWoM  at  the  highest  court  of  the 


State,  tboae  decisions  are  conclusive  on  this 
court.  This  rule  of  decision  Is  firmly  estah- 
lished  In  this  court. 

Jfieholtv.  Levs,  B  Wall.,  433(7311.8.,  XVin., 
96);  Van  RenttOatr  v.  Ktarneg,  11  How.,  207; 
TovmtendY.  Todd,  91  D.  S.,452mail..413)i 
WiWawwv.  jKt>«and,  18Wall.,80fl«0  U.S., 
XX.,  683);  Poit  T.  Supervitort,  lOS  U.  S^  667 
(XXVI.,  1204);  R.R.CO.V.  Bank,  108  U.  &, 
14  (XXVI.,  61). 

The  Law  of  187S  was  retroactive,  and  cured 

ly  alleged  invalidity  of  the  mortga^. 

The  general  principle  Is  thus  stalM  by  Jiiigt 
Cooley:  "  When  such  Acts  (retrospective)  go 
no  further  than  to  bind  a  party  by  a  contract 
which  he  has  attempted  to  enter  iuto.but  wliidi 
was  invalid  by  reason  of  some  personal  inabil- 
ity on  his  part  lo  make  it,  or  through  some  neg- 
lect of  Borne  leijal  formality,  or  In  conaeuuence 
me  ingredient  in  the  contract  forbidden  by 
law,  the  question  which  they  suegcst  is  one  of 
policy,  and  not  onq  of  constitutional  power." 

Cooley,  CoiiBi.  tim.,  874,  and  cases  cited; 
see,  also,  Oothen  v.  Btoningtan.i  Conn.,  210; 
Beaeh  v.  ffotter,  6Conn.,  197:  StaU'v.  Neaark. 
27  N.  J.  L.  (3  Dutch.),  187;  FoUer  v.  Bank.  16 
Mass.,  245;  CaMToa  v.  Ine.  Co.,  63  Pa.,  287; 
Lane  V.  Ndeon,  70  Pa.  St.,40T;X««MtT.  Jr«f^ 
vain,  16  Ohio,  847;  B^iOer  t.  IhUdo,  0  Ohio 
St.,  325. 

The  principle  Is  a  universal  one  that  a  pur- 
diaser  who  takes  with  notice  of  all  the  facts, 
stands  in  no  better  poaition  than  bis  vendor. 

Lee  V.  QtUy,  28  III,  80;  Shaw  v.  Be^,  85 
Vt..808;  r/.MB<v.  BujVnf.  60Mo.,279;Smxi- 
ffn»^  V.  Riekette,  18  Cal.,  859;  Wade,  Notice, 
sec.  48. 

We  may  add,  In  this  connection,  that  It  li 
well  settled  that  a  law  which  ^ves  validly  la 
a  void  contract  does  not  impair  the  obligation 
of  the  contract. 

Batierlee  v.  Matheieton,  S  Pet.,  412;  Watianr. 
Meroer,  8  Pet.,  88. 

Mr.  Jueiiee  Ha^ Iwi  delivered  the  opinion  of 
the  court: 
The  first  point  to  be  considered  relates  to  the 

fi^lBdiclion  of  this  court.  In  behalf  of  the  de- 
adant  in  error,  it  Is  Insisted  that  it  does  not 
appear  from  the  record  that  the  decision  of  the 
Supreme  Court  of  IlUnoIs  was  adverse  to  any 
asserted  right  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  nor  that  the  judg- 
ment or  decree  complained  of  could  not  have 
tieen  passed  without  the  determination  of  any 


20  Wall.,500[87f.  8.,XXn,,429].  This  prop- 
osition depends  upon  ^e  inquiry  whether  the 
opinion  of  ttie  stale  court,  which  fs  made  part 
of  the  transcriiit,  can  be  examined  for  the  pur- 
pose of  ascertaining  the  grounds  upon  which 
that  court  liased  its  final  decree. 

In  Gidion  v.  O&outeau,  8  WalL,  817  [76  D. 
8.,  XIX.,  817];  Rector  v.  Aihleg,  « Id.,  143  [78 
U.  8..  XVIU.,  733],  and  WiUiamtv.  Iforrie,n     ,.~.-, 
WheaL.  117,  It  was  ruled  that  the  ophiion  of    ^•*"'-' 
the  state  court  constituted  no  part  of  the  record, 


cree.  And  In  I^irmeiet  v.  Lavrenee,  11  WalL, 
88  [78  U.  S.,XX.,4S]— where  the  question  arose 
aa  to  the  effect  to  be  given  to  the  certificate  oi 
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the  CTi^JMffce  of  the  state  court,  showingthat 
a  federal  qucatioii  was  ruscd  and  decid^  ad- 
vcraoly  to  the  party  who  brought  the  case  here 
for  review— it  was  said:  "  It  ttia  court  should 
ealertain  Jurisdiction  upon  a  certificate  alone, 
in  the  abaence  of  imy  eTidence  of  the  question 
in  the  record,  then  the  Supreme  Court  of  the 
Stale  can  give  the  jurisdiction  In  every  case 
where  the  queatioD  ismade  by  counsel  in  ar^- 
ment."  To  the  same  effect  are  £>itri«- v.  W/it- 
«r.  H  How.,148.  andi?.  R.  Co,  v.  iIocA,4WBU., 
180  [71  U.  8.,  XVni.,  8821.  But  in  Murtlock 
V.  iftmpfli*,  20WaU..633r87U.  8.,XXn.,443], 
the  subject  waa  again  under  considerution,  by 
reason  of  the  omission  from  the  Act  of  IB6T  [U 
Slat,  at  h.,  385],  of  that  provision  in  the  2jih 
section  of  the  Act  of  1789  [1  Slot,  at  L.,  73], 
which  restricted  this  court,  when  reviewing  tlie 
final  judgment  or  decree  of  the  highest  court  of 
a  Slate,  lo  the  considcmtion  of  such  errors  as 
appeared  "on the  face  of  the  record."  It  was 
there  said,  that,  in  delermiuiug  wheiher  a  fed- 
erul  question  was  raised  and  decided  in  Ibe  slnle 
court,  "  This  court  has  been  inclined  to  restrict 
lis  inquiries  loo  much  by  this  express  limitation 
of  the  inquiry  '  lo  the  face  of  the  record.'  " 
"  What  was  the  record  of  a  case,"  the  court  ob- 
served, speaking  by  Mr.  Juiiice  Miller,  "  ' 
pretty  well  understood  as  a  common  law  phi 
at  the  time  thai  statute  was  enacted.  But  the 
slaliites  of  liie  Stales,  and  new  mo<les  of  pro- 
ceeding in  those  courts,  have  changed  and 
fused  toe  matter  very  much  since  uiat  timi 
is  in  reference  to  one  of  the  necessities  thus 
brought  about,  thai  this  court  long  since  dcter- 
min«i  lo  consider  as  part  of  the  record  the  opin- 
ions delivered  in  such  coses  by  the  Supreme 
Court  of  Louisiana.  B.  B.  Co.  v.  MaraluiU,  13 
How.,  165j  Coutin  v.  Blaiul*  Skecator,  1»  Id., 
202  [60  U.  8.,  XV.,  Ml].  And  though  we  have 
repeatedly  decided  that  the  opinions  of  other 
stale  courts  cannot  be  looked  into  to  ascertain 
what  was  decided,  we  see  no  reason  wliy,  since 
this  restriction  is  removed,  we  should  not  so  tai 
examine  those  opinions,  whenproperlyautheo' 
licated,  as  may  be  useful  In  aeteimining  that 
question.  We  have  been  in  the  habit  of 
ing  the  certificate  of  the  court,  signed 
Cuief  jMitiee  or  presiding  judge,  on  that  point, 
though  not  as  conclusive,  and  these  opinions 
are  qmle  as  satisfactory,  and  mav  more  proper- 
ly be  treated  aa  partof  the  record  than  such  ccr- 
tifleales."   Tlie  opinion  of  the  stale  court  in  the 

Broseut  case  is  properly  aulhentieaied,  and  there 
,  in  addition,  the  certificate  of  its  Chief  Jut- 
tiee,  showing  that  the  present  plaintifl  in  error 
not  only  claimed  that  tne  deed  of  trust  by  the 
National  Life  Insurance  Company  gnve,  when 
executed,  a  lien  superior  to  that  ass^ted  by  the 
United  States  Mortgage  Company  under  Lom- 
bard's morlgage,  but  that  the  Act  of  the  Legis- 
lature of  liBnoU,  in  force  JiUy  1, 1875,  In  so 
far  Bsit  attempted  to  validate  mortgages  such 
as  the  one  taken  by  tliat  Company  from  Lom- 
bard, was  in  conflict,  as  well  with  the  contract 
clause  of  the  Constitution  of  the  United  States, 
•G  with  that  paitof  the  14th  Amendment  which 
prohibits  a  State  from  deprlTing  a  person  of 
property  without  due  process  of  law;  further, 
that  the  latter  claim  was  decided  adversely  to 
plaintiff  In  error. 


the  opinion  of  the  Supreme  Court  of  lllinoia, 
in  connection  with  other  portions  of  the  record, 
for  the  purpose  of  ascertaining  wheiher  ihit 
writ  of  error  properly  raises  any  quostioD  de- 
termined by  the  state  court  advei^y  to  ■  ri^t, 
title  or  Immunity,  under  the  ConatilutioD  or 
laws  of  the  United  Stales  and  specially  aei  up 
and  claimed  by  the  par^  who  brings  the  writ 
Any  diiQcully  existing  upon  this  sublect  is  re- 
moved b;F  that  provision  of  the  Revisea  Statutes 
of  nitnois  which  requires,  not  only  thst  Ibe 
Justices  of  the  Supreme  Court  of  Uie  Stale  shall 
deliver  and  file  written  opinions  in  cases  iut>- 
mitled  to  it,  but  that  "  such  opinions  shall  also 
be  spread  at  laree  upcu  the  records  of  the  court, " 
Rev.  Stat.,  lir,  1874,  p.  329,  ch.  87,  see.  16. 
This  statutory  provision  would  seem  lo  bring 
the  ca.se  within  the  rule  which  permits  an  ex-  ,. 
aminalion  of  the  opinions  of  the  Supreme  Coutl  ' 
of  Louisiana  lo  ascertain  whether  the  case  wis 
determined  upon  any  ground  necessarily  in 
volving  a  federal  question  witliin  the  reviewing 
-  iwer  of  this  court. 

The  opinion  of  the  stale  court  (93  IIL,  tffl). 

this  case,  shows  that  the  decree  is  tmsed  upoi: 
these  grounds:  1.  That  the  laws  of  Illinois,  in 
force  when  the  mortcage  of  August  22,  1WT3. 
was  executed,  as  well  as  its  pubhc  policj,  «s 
disclosed  in  legislative  enactments  for  maoj 
years,  prohibited  the  United  Stales  Mortgage 
Company  from  taldng  mortgages  upon  retl 
property,  in  that  Stale,  lo  secure  the  repar- 
meal  of  money  loaned;  consequently,  that  oo 
title  passed  u>  It  under  or  by  virtue  of  thai 
mortgage.  2,  That  such  mortgage  wss.boT- 
ever,  validated  by  the  Act  in  force  July  1. 
187S.  This  last  proposition  was,  as  the  opinioa 
shows,  contested  In  the  state  court  by  the  pres- 
ent plaintiff  in  enor,  i^pon.the  ^uuntu  to 
which  reference  Is  made  In  the  certmcaie  of  iu 
Chief  Juitice. 

^\eare  here  met  by  the  suggestion  that  Ibede- 
cree  can  be  sustained,  apart  from  the  vahdating 
Act  of  1875,  upon  the  ground  that  the  mortcig^ 
of  Lombard  lo  the  United  States  Mortgage  Com- 

Fany  was  not  inconsistent  with  the  ststutei  of 
llinois  in  force  at  the  time  of  its  execution,  or 
with  any  public  policy  declared  in  the  l^isls- 
tion  of  Ihat  Slate.  This  view  is  hased  upon 
.Vterenj  y.  Pralt,  101  III.,  207,  and  AtttiroBa 
Co.  V.  Seammon,  103  111.,  4S, determined  sutiw- 

r:ntly  to  the  decree  in  this  case.  Those  case) 
ectlv  involved  the  validity  of  moHgaeea  np- 
on  real  estate  taken  from  other  parties  by  the 
United  States  Mortgage  Company  prior  to  the 
Act  ol  Julv  1, 1875.  The  decision  in  each  of 
tlicm  was  iliat  a  loan  made  by  a  foreign  corfio- 
ralion,  prior  to  that  Act,  to  a  ciliTcn  of  Illinois, 
and  secured  by  mortgage,  was  neither  prohib- 
ited by  any  legislation  of  that  State,  nor  con- 
trary to  its  pubhc  policy,  and  that  such  toort- 
gage  could  be  foreclosed  and  the  title  to  the 
mortgaged  real  estate  thereby  passed.  So  much 
of  the  opinioD  of  the  Supreme  Court  of  JUinots 
in  this  case  as  held  to  the  contranr  was  esprevly 
declared  in  SttB»n$  y.  Fratt  ana  Atmrana  d. 
V.  Seammtm  to  be  erroneous. 

But  it  is  contended.  In  behalf  of  plalotilt  in 
error,  that  the  decree  below,  in  so  fu  as  it  iMt 
upon  the  invalidity  of  Lombard's  mortgage  i>    [ 
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mqaea&j,  H  la  ugued,  this  court,  without  ref- 
amx  lo  tbe  Ut«r  decisioiu  of  the  state  court 
mint  determine  tbe  federal  question  here  nised 
u[»D  tbe  basU  established  by  that  court  In  this 
ON,  ni.:  tb«t  Lombord'i  mortgage  w&s,  when 
P'ta,  lix^ratlTe^  under  tbe  locd^Uw,  to  pass 
liik  to  the  United  States  Hortgage  Compenv. 
Wiibout  expressing  anj  opinion  as  to  the 
•mtDdDesi  of  this  position,  and  aaaumlng,  for 
Uk  purposes  of  this  case  only,  that  Lombard's 
mcngage  was,  for  the  reasons  given  by  the 
Hale  court,  loTalld  under  the  local  Uw,  we 
proceed  to  inquire  whether  (bo  Act  of  1875,  la 


railca 

Tbat  the  Act  in  question  Is  not  repugiiaiit  b 
III*  Constitution,  as  impairing  the  obligatioi 
• '.  a  CiiDltact  Is,  in  view  of  the  sittled  doctrines 
<'(  IliiE  court,  eulircly  clear.  IIa  original  in' 
L.;itT  was  placed  by  tlie  court  liclow  upon  the 
Eiwiad  that  the  statutes  and  public  policy  of 
Ulinoii  forbade  a  foreign  corporation  from  lak- 
iVBmortgBgeupon  real  property  in  that  Stale 
< '  nrruTe  a  loan  of  money.  Whether  that  Inbl' 
LitiOD  Bliould  be  withdrawn  was,  so  far  at  least 
t>  Ibe  inimediBle  parties  to  the  contract  wert 
'  'Drfrwd,  a  question  of  policy  rather  than  of 
!■  .i-Uluti(innl  power.  Wlien  the  legislative  d;- 
I  -iment  removed  the  inhibition  impO'jtJ.  as 
■^  by  statute  as  by  the  public  policy  of  the 
^lue.  upon  the  e.Tecutton  of  a  contract  Uke 
'libs  it  cannot  be  said  that  such  legislation,  al- 
liitKirh  rcirospeeiive  in  its  operation,  impaired 
ta  oUipition  of  llie  contract.  It  rather  enables 
ijf  parties  to  enforce  tlie  contract  which  liipy 
i:::<ailed  to  nialie.  It  ii,  in  effect,  a  legislative 
di;datBdon  that  the  mortji^gor  shall  not,  In  a 
r-i:  to  enforce  the  lien  given  by  (he  morlgatrc, 
«,:dd  hinuclf  behind  any  bU —      —  ' 

'i'awpul)lic  policy  which  prei 

ptt^.  at  the  oale  of  the  inurtgngc,  from  taluog 
Qw'  till*  which  was  intended  to  be  paiised  as  so- 
'  .riif  (or  the  mortcagc  debt.  We  repeat  here 
>'iU  wu  said  In  SatterUt  v,  MntOieicton,  2  Pet. , 
41.',  ukd,  tn  subatance,  in  Watton  v.  Mererr,  £ 
]'<(.,  110,  that  "  It  in  not  easy  to  perceive  how 
s  law,  which  gives  validity  to  a  void  coninu:!. 
fia  be  raid  to  impair  the  obligation  of  that 
(Loiiact,"  The  doctrine  of  those  oa-ses  was  ap- 
[•"ned.  It  the  present  Term,  in  Eirrii  v.  Baggt 
I  t*Uflifi\,  when,  ipeaklng  IJv  ifr.  Juttice  KLit- 


•Ttnii  hl«  contract  is  given  by  statute,  for  pur- 
^«C4  of  its  own,  aiKl  not  bc«iuse  it  ^ects  Ute 
r^riti  of  his  obligation  ;  and  that  whatever  the 
HsTiue  gives,  under  such  circumslancea,  as  long 
•>  ii  remains  in  Jim,  and  not  realized  by  hav- 
ing passed  Into  a  completed  transaction,  may, 
^  a  subsequent  statute,  be  laltoo  away.  It  is 
a  fcjrilege  thai  belongs  to  tbe  remedy,  and 
'•■mm  BO  element  In  the  rights  that  inhere  in 
tlKCoatnct.  Th«  benefit  which  he  has  received 
••  the  coDsideTstloD  of  contract,  which, 
L-WT  to  law,  be  actually  made,  is  just  ground 
f « impoainK upon  him,  br subsequentlegisla' 
tK«,  1^  UaEulty  be  ioteoMd  to  Incur." 

But  It  b  oonleDded  that,  by  bis  purchase,  prior 
M  the  paasAfc  of  tbe  Act  of  1670.  of  tbe  note  ae- 
tcred  I17  the  deed  d  trust  given  by  the  National 
Ufa  IsiirMnoi  Campanj,  the  pi«<nMff  |n  error 

wu.a 


Constitution,  be  deprived  by  subsequent  legli 
lation.  We  do  not  perceive  that  Qross  was,  d; 
that  Act,  deprived  of  any  substantial  right  ot 
property.  If,  as  held  ty  the  court  below.  In 
this  case,  the  title  to  the  real  estate  did  not  pass 
from  Lombard  at  the  date  and  by  virtue  of  his 
mortgage,  and  if,  tiecause  of  Its  invalidity  under 
the  laws  aud  public  policy  of  tbe  State,  he  wai 
'  liberty  to  convey  a  complete  title  to  theln- 

,-ance  companv.  we  have  seen  that  the  latter 
took  Uie  title  sunject  to  the  mortgngc  and,  In 

'dilion,  expresKlv  asstimed  to  pay  the  amount 
tbe  debt  due  from  Lombard  to  the  Morl^j^ 
Company.  Apart  from  the  aupnosed  inability 
of  the  Mortgage  Company,  resulting  from  tbe 
statutes  and  public  policy  of  the  State,  to  take 
title  by  mortage  lo  the  premises,  Lombard  was 
personally  liable  to  it  for  tbe  money  be  had  bor- 
rowed. He  could  not  have  escaped  that  personal 
liability  upon  the  ground  that  the  mortgage,  in 
BO  far  as  It  gave  a  lien  upon  tbe  property  was 
invalid.  The  claim  of  the  Company  against  him 
for  the  monev  he  obtained  from  It,  was  separa- 
ble from,  ana  wholly  independent  of,  any  lien 
upon  the  premises  and,  as  between  Lombard  [490] 
and  the  insurance  company,  that  personal  lia- 
bility of  the  former  for  the  mortgage  debt  was 
protected  by  the  very  terms  of  the  conveyance 
to  the  latter.  If  the  acceptance  of  title,  subiect 
to  the  mortage,  did  not,  because  of  Its  Invalid- 
ity,  give  a  lien  upon  the  premises,  it  Is  clear  that 
Lombard,  as  against  the  Insurtuice  company, 
hod,  upon  recognized  principles  of  equity,  a 
vcndoi^s  lien  for  so  much  of  the  purchase 
money  as  was  equal  to  or  was  represented  by 
tbe  dpbt  due  from  him  to  the  Mortgage  Com- 
pany. Of  the  existence  of  that  liability  upon 
the  part  of  Loml>anl,  and  of  the  agrvcmeol  by 
ttie  insurance  ci>m|uiny  to  protect  him  against 
it.  Gross  had  notice  from  the  deed  of  trust.  He 
clalma  under  Ibe  insurauce  company  and  can 
assert  no  right  inconsistent  with  its  obligi'ition, 
as  part  of  tlie  purchaao  money,  to  meet  Lom- 
bard's debt  to  the  Mortgage  Company.  With- 
out the  Act  of  IST.i,  a  court  of  equity,  in  en- 
forcing a  Hen  for  the  note  held  bv  Qro^,  could 
not  have  ignored  the  equitable  lien  which,  as 
vendor,  Lombard  bad  for  his  protection  against 
the  mortgage  debt,  subject  to  which,  as  we  havt 
seen,  be  passed  the  title  to  Ibe  Insurance  com- 
pany. Tne  eniire  argument  In  behalf  of  Gross 
Eroceeda  upon  the  erroneous  groimd  that  when 
e  purcbBBsd  the  note  In  question  there  was  no 
lien  upon  the  property  in  favor  of  anyone  for 
any  amount  whatever,  except  that  given  by  the 
deed  of  trust  to  secure  the  note  for  $13,378. 
The  effect,  then,  of  the  Act  ot  187o,  was 


ige  Company  to  enforce  too  Hen  attempted  to 
ue  given  by  the  mortage  of  1ST2,  rather  than 
leave  the  property  Hul)j«ct  to  a  lien  for  a  like 
amount  In  favor  of  Lombard,  from  whom  the 
Insurance  company,  under  which  Qross  claim;!. 

iiurchoscd.  ThlBview,withoutpreaentingotbi'i-s 
eadlng  to  the  same  residt.  Indicates  that  the  Act 
of  ISio  was  not  inconsistent  with  that  clause  of 
the  Constitution  td  the  United  States  which  In- 
hiblla  a  State  from  deprirtnir  any  penoD  ofprup- 
eny  without  dtie  proosss  01  Uw, 
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TTte  federal  guttiUm  hating  been  eorreetlg  de- 
termined, th*  deeret  m  qfflrmed. 
Trueoop;.   Test: 

James  H.  McSenner,  Oerk,  Bup.  Court,  n.  B. 


CONHECnCDT  MUTUAL  UFB  mSUR- 
AMCE  COMPANY,  K/.  in  Err.. 

LEOPOLD  LUCH8. 

(Bee  e.  C\,  Beponer'a  elL,  4Be-«IM 

OMUtnietion  ofpoUey  of  ^fe  iittitranee — A>«Hr- 
abl«  interen — ettimtUe  of  amount — miwtatv- 


L  Whoe  B  poUcj  OD  tbe  Ufe  of  a  persoa  ihowB 
npoD  fta  iM»  tbAt  It  woa  applied  for  and  tbe  pre- 
mium paldbraDOthetpetBoii,uidUiBtlt  — ' ' 

for  bii  Mneltt,  the ■-"-■- ■"• 


Mm,  9gHass.,154:  CampbAl-^.  /lu.CS?.,  98Hu*., 
881;  Bailor  t.  Jru.Co.,I14Uan.,  177;  Bidiam 
Bk.  T.  Rite,  107  Mass.,  37. 

Lucha  had  no  insurable  interest  vhatever  is 
Dillenberg'B  life. 

There  is  no  iudldal  decision  whidi  dedans 
that  a  partner  has  on  iosurable  tnterest  in  Die 


life  of  bis  copartner,  solelr  bv  virtue  of  tli 
Istion.    The  rule  supported  oy  the  Kreaiesi  au- 
thority Is,  that  there  must  lie  some  nSU  founded 


It  has  been  held  that  the  near  relations])  ip  of 
father  and  son  does  not  t»nst]tute  an  insuiable 
interest  In  the  «oa  on  the  father's  life,  unless  the 
BOD  has  a  well  founded  or  reasonable  expecta- 
tion of  some  pecuniary  advantage  to  be  derived 
frora  tbe  continuance  of  the  lite  of  the  farlier 

See,  also,  Jnt,  Co.  i.  Hogan,  80  111, ,  45:  llav. 
Ins.,  6ecs^lff7,  BBS;  Cammaiic  v.  Leteii.Vi  W«lf 


"Intbepcl- 

.~j  -rr-t be posonfOTirhoae benefit thepollor 

waa  effected,  and  not tothopai^irhose  life  vaaln- 
nired,  and  the  lormer  mar  sue  upon  It. 

£.  (uepartnerbasanloMmtdelnteTeBtlntheUfe 
of  hb  copartner,  who  Is  Indebted  to  him  for  his  pro- 
portion of  the  capital  of  the  oonoem. 

3.  Tbeextoit  en  a  man's  tnterest  In  the  life  of  an- 
other dependliiK  upon  aoonUnulog  partnership  or 
the  cetiuts  of  budnea  tianaaotlona  not  ret  com- 
pleted, la.  In  the  nature  of  things,  unoenaCo.  and  in 
such  casea  all  that  can  be  required  la  thnt  he  had  an 
actual  Interest,  and  that  bis  estimate  of  the  amouat 
was  made  In  good  (altli,  wttboutany  purpoae  tcde- 

1.  A  mlvtatement  of  the  cause  o(  Uie  death  of  a 
brother  of  the  deoeaeed  In  an  (stiw  In  a  previous 
application  made  b7  tbe  person  irboee  life  was  in- 
lured,  cannot  be  Inoorporsted  Into  the  poller. 

[So.  203.1 
Argued  Apr.  4.  1SS3.      Belied  May  1, 1S83. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  on  a  poUw  of  insur- 
ance for  (9,000  on  the  life  of  Levi  Dillenberg, 
deceased. 

Tbe  trial  resulted  in  a  verdict  and  Judgment 
tor  tbe  plaintiff  for  the  full  amount  of  the  pol- 
icy, with  costs.  This  judgment  having  been  af- 
firmed by  the  court  in  General  Term,  the  de- 
fendant sued  out  this  writ  of 

Tlie  principal  facts  of  tbe  case  appear  in  tbe 
opinion  (A  tne  court  It  should,  perhaps,  be 
added  that  in  tbe  amplication,  on  which  the  pol- 
icy in  question  was  issued,  no  answer  was  given 
to  the  inquiry  as  to  the  cause  of  tbe  death  of  Dil- 
lenbwg's  brother.  In  a  previous  application, 
tbe  cause  was  stated  to  have  been  "  accident," 
though  in  fact  be  had  committed  suicide. 

There  were  nine  instructions  given  by  the 
court,  five  for  tbe  plaintiS  and  four  for  tbe  de- 
fendant. They  are  briefly  referred  to  in  tbe 
opinion  ot  this  court,  but  as  tbev  deal  endiely 
with  the  facta  fA  (he  case.  It  ia  aeemed  luinec- 
easary  to  set  them  out  at  lenrlh. 

Mr.  Enoch  Tott«iii  for  plaintiff  in  em 

An  action  on  this  policy  can  only  be  n 
tained  by  the  admlnistTator  of  DiUenberg. 

H<m*^.  Sichardton,  18 Gray,  802;  Burrotigh* 
T.  Auuranee  Cb..97MaS8.,8e9;  ftjuMv.  Btuct^ 


Moiz.— Iruurance  on  Kf  e  of  onolAn* ;  uAo  may  haw : 
bturat  neeeaan.  Etee  natt  to  SXai.  L.  Ins.  Co.  v. 
France,  M  U.  8^XXIV„  m. 


iJuM  V.  Int.  Co.,  83  N.  T..  B18;  WarwKk  v. 
Davit,  104  U.  S.,  775  (XXVt,  9S4). 

In  Lewit  v.  Ini.  Co.,  39  Conn.,  104,  it  was 
held  that  the  mere  relationabip  of  broUier.irith- 

it  more,  is  not  sufficient  to  support  a  lUe  in- 

irance  policy. 

The  court  instructed  the  Jury  that  "  Since, 
in  the  application  upon  which  tne  policy  in  mil 
was  issued,  there  is  no  answer  to  the  (Questions. 
'Brothers  dead;  age;  cause  of  death',  itfoUowi 
that  there  is  no  warranty  in  respect  of  lie  in- 


mer  application  for  infonnation,  makes  diatap 
plication  a  part  of  this  one,  and  a  false  anivtr 
m  that  will  be  as  fatal  as  it  iu  this. 

RaaUv.  Iju.  Co..  27  N.  T.,  294;  Bliss,  Ufe 
Ins.,  78,  S0»,  sec.  394  and  sec.  57;  Saietin*  t. 
U.  B.,  96  U.S.,  694 (XXIV,.  808);  OartT.Tn*. 
Co.,  2  Wood.  &  M.,  48=!;  ffartey  v.  (T.  S.,  106 
U.  S..671(XXVL,  1206), 

Tbe  plaintlS  was  bound  to  infonn  the  Com- 
pany of  the  fact  that  a  brother  of  the  assured 
bad  cut  his  own  throat,  and  the  court  commit- 
ted an  error  In  refusing  to  so  instruct  the  joiy, 

Tbe  concealment  of  so  material  a  circum- 
stance was  a  gross  fraud  upon  the  Companv, 

Bliss,  Ins,,  sec.  GO,  p.  77,  andauthorilieatiieie 
cited;  see,  also,  Campbeav.  tiu.  Oa.,  98  Mass.. 
881. 

An  untrue  allegation  of  a  material  fact,  or  • 
concealment  of  a  material  fad,  will  avoid  the 
policy,  although  such  allegation  or  conc«alnieBt 
be  the  result  of  accident  or  negligence,  and  net 
of  design. 

Vote  V.  In».ao.,  6  Gush..  4S;  Bliss,  Llfelns.. 
07;  Lindenau  v.  Detbmvugh.  9  B.  A  C.  581: 
Bmith  V.  Int.  Co.,  49  N.  Y.,  211;  Hattmn  v. 
in*.  Co.,  81  Pa.,  466. 

Mr.  A.  8.  WorthinKtoB,  for  defebdant  in 
error:  

Policies  In  substantially  the  same  form  were 
sued  upon  by  the  assured  after  tbe  deaib  of  the 
insured  in  tbe  following  cases; 

Int.  Co.  T.  Franeimo,  17  WalL,  872  B4U.S  . 
XXL,  608);  Im.Co.  v.  Trittin«>»,lS  Wall..8£ 
,(80U.  8,,XX.,617);/ti«.Cb.  v.rtrnr.lSWalL, 
091  {83  U.  8.,  XXI.,  243). 

Luchs  bad  an  inannble  interest  in  Dflloiberg'i 
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/u.  a.  T.  Bduufer,  M  U.  8.,  457  (XXIV. 
Bl). 

Al  the  most,  M  that  U  necesasi?  Is,  thftt  the 
nun  huored  ibaU  not  bear  such  a  dixpropor- 
tlonate  relatian  to  the  Interest  protected  u  f 
itnw  an  its  face  that  the  transaction  la  not 
imajldt  OBO. 

CamMMk  T.  Lettit  IS  Wall.,  648  (^  U.  S 
XXI.,  244);  Itu.  Co.  t,  Jfoiofy,  96  U.  8„  544 
:IX1T.,  674);  Zotonu  v.  Int.  Co..  6  Gray,  896; 
Mtrreil^.  tn*.  Co.,  10  Cuah.,  263;  Int.  Co.  t. 
Mthton,  S4  N.  J.  L.  (4  Zab),  576. 

ll  b  argoed  that  the  delivery  of  the  policy  to 
Lodis  was  necessary  to  clolbe  him  with  any 
iwbta  nnder  iL  It  ib  milimitied  that  the  settled 
rule  of  law  is  apunst  (his  proi>osition. 

Stale  T.  Metineia,  2  CEir.  &  K.,  873;  Packard 
i.Itu.  Q>.,  OUo.  App.,470;/iM.  Co.  v.Saum, 
a  Ind..  aW;  KUin  v.  In*.  Co.,  IM  U  8  .  ■" 
iHYL,  BM). 

Ih.  Jvtiim  Fisld  deUveied  the  opinion  of 
tbEcmut: 

This  waa  an  action  by  Leopold  Lnchs  on  a 
polity  of  insurance  upon  the  life  of  Levi  Dillen- 
wfE,  isnied  by  the  Connecticut  Life  Insurance 
CCmpany  tn  June,  1869.  Luchs  and  Dillenberg 
*ae  partner*  at  the  lime  In  the  business  of  bny- 
iu  and  selling  tobacco  in  the  City  of  Washing- 
lotL  Their  paitnership  waa  formed  in  October, 
-MS,eaA  i^reeing  to  contribute  his  services  and 
OM  lialf  o<  the  capital.  It  was  understood  that 
ibf  nxNiey  of  DUIcnberg  was  then  Invesled 
Bining  stocks,  and  could  not  at  once  be  oI>- 
luanl.  Lndu  accordingly  fumiBhed  the  entire 
cs^atal,  which  woi  over  (10,000.  Dillenberg 
MTcr  contributed  bis  portion,  and  about  two 
•Etri  after  Ibe  partnership  was  formed,  bla  fail- 
hr  in  thia  respect  caused  diaastlafactlon  and 


Xyns,  who  was  employed  t^  an  a 


It  was  thereuDon  suggested  by 

.  was  employed  t^  an  acent  of    _ . 

Company,  and  who  had  been  called 

■■■■■a  accountant  to  examine  the  books  of  the 

'voctni,  that,  as  a  means  of  "adjuEtingthediB- 

pue  or  misnnderitanding  between  the  partners, " 

,    s  policy  of  insurance  should  be  obtamed  upon 

-    tic  Ufe  of  Dillenberg  for  the  benefit  of  Lucha, 

SDd  that  IHllenlwrg  should  retire  from  the  firm 

within  a  year  afterwarda.    Nothing,  however, 

wn  tboi  dooe  upon  this  suggestion,  but  in  the 

EoOowing  year  toe  policy  in  suit  was  procured. 

I.  The  nrst  question  presented  is  as  h>  the 

neht  of  Lucbs  to  sue  upon  it    It  Is  plain,  from 

the  parol  evidenoe  in  toe  case,  that  it  was  the 

■leMion,  both  of  Lnchs  and  DiUcatierg,  that 

Ike  poUey  should  be  procured  for  the  benefit  of 

The  dedandon,  which  is  the  spplicatlon  for 
iba  poUcy,  begins  with  an  averment  that  1m, 
Lnc£s,  (sderinna  of  effecting  an  insurance  upon 
Ur  Bfe  of  Dillenberg,  and  proceeds  to  state  the 
lum's  ace,theconditionof  bis  health,  the  char- 
mer at  £b  habits,  and  that  he,  Luchs,  has  an 
■aineal  Id  Ihe  life  of  Dillenberg  to  the  amount 
U  f  10,000.  The  declaration  is  signed  both  by 
Lacfaa  and  Dillenberg,  though  it  purports  In 
rttrj  Una  to  be  the  separate  application  of 
Iflcfea.  U  la  aecompanicJ  by  questions  and  an- 
r«efa.  and  lo  the  flrM  question,  as  to  the  name 
sad  iwhhiim  of  the  person  for  whose  benefit 
■l>!  laaoranw  Is  proposed,  the  answer  is  "  Lco- 
;*';d  Lodis,  WaAinglon,  D.  C."  The  answers 
iJao  ai«  aigned  both  by  Luchs  and  Dillenberg. 

i«r.  K. 


The  policy  was  issued  and  delivered  lo  Dillen- 
berg, and  rciained  by  lilm  until  after  the  disso- 
lution of  the  partnersbip,  when  he  banded  il  to 
Luchs,  statinK  that  he  gave  it  to  him  to  show 
that  he  intended  to  do  what  was  right  and  fair 
with  him,  and  requested  him  to  pay  the  pre- 
miums on  It,  promising  to  refund  the  money. 
The  first  two  premiuma  were  paid  by  Dillen- 
berg, the  othera  by  Luchs. 

Tne  difficulty  in  the  question  presented  arises 
from  the  language  of  the  policy.  Omiiiing 
words  not  essential  ou  this  point,  it  reads  as  fot 

"  This  policy  witnessetb,  that  the  Connccttcut 
Mutual  Life  Insurance  Company,  In  considera- 
tion of  the  declaralions  aud  rcpresenlatlons.made 
to  them  In  the  application  for  this  insurance, 
and  the  sum  of  f  125  to  them  in  hand  paid  by  rso41 
XamoW  Ludf  •  •  •  do  assure  the  life  of  ^  ^ 
Le^  Dillenberg.  •  •  •  And  the  said  Com- 
pany do  hereby  promise  •  *  *  theaaido*- 
tUTtd  •  •  •  to  pay  •  •  •  said  sum  I'n- 
tuTtd  to  the  said  tutured,  his  executors,  admin- 
istrators or  assigns,  within  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  said  Levi 
Dillenberg. 

It  is  hereby  declared  tobe  the  true  Intent  and 
meaning  of  UUs  policy,  and  the  same  is  accepted 
by  the  amvrod  upon  tne  express  conditions  tlial 
is  case  \ixiaidperwnw}to*eliftUher^insuTt4 
shall  pass  beyond  the  settled  limits,  or  the  pro- 
tection of  the  Government  of  the  United  stales 
•    •    s    tfaia  policy  shall  be  nulL    Itisslsoui 


are  havby  made  part  and  parcel  cf  thu  poiicy  a. 
fuUy  OS  tf  lierein  reeitod,  and  upon  thefaWt  and 
uiarran^  o/wMth  tki*  agreemmU  U  made,  kIibU 
be  found  In  an^  respect  untrue,  this  policy  Hhall 
be  null  and  void,  orin  esse  the  said  (2«ured  shall 
not  pay  tbc  said  annual  premiums  '  "  •> 
this  policy  shall  cesse. 

It  Is  further  oneed  that  this  policy  shall  not 
tahe  effect  •  •  *  until  the  prenuum  above 
named  shall  be  actually  paid  *  •  •  during 
the  life  of  the  insurttl. 

The  contention  of  the  ptaintlft  li  that  the 
words  "  the  assured  "  in  the  policy  apply  to  the 
petsoE  lorwhosebenefitthe policy waselTecled, 
that  is,  Luchs,  and  not  to  the  puty  whose  life 
was  insured. 

There  are  undoubtedly  Instances  when  this 
diBtiuclIon  between  the  terms  attured  and  t'n- 
lured  is  observed,  though  we  do  not  find  any  ju- 
dicial consideration  of  IL  The  applica'ion  of 
either  term  to  the  party  for  whose  benefit  the 
insurance  is  effected,  or  to  the  party  whose  life 
is  insured,  has  generally  depended  upon  its  ool- 
locatioD  and  t»ntoitlii  the  policy. 

We  are  of  opinion  that,  reading  the  policy  here 
In  connection  with  the  declaraUon  and  the  an- 
swers of  Luchs,  which  form  a  part  of  it,  and  In- 
dicate the  obj«ct  of  procuring  it,  the  term  as 
sured  must  be  held  as  applicable  to  Um,  for 
whose  benefit  it  was  effeciod. 

The  policy  considered  in  Int.  Co,  t.  Fivnet, 
04  U.  8.,  063  [XXIV.,  388],  gives  some  sup- 
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SuFBBKE  CounT  or  the  United  States. 
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however,  to  have  been  directed  to  Chat  term. 
It  inaybe  said,  also,  tbnt  there  coulil  be  liule 
doubt  as  to  itB  proper  application  in  tliat  case, 
as  it  was  followed  by  the  words  "and  lier  eiec- 
utara,  Bdministrators  or  aasigns."  thus  limiting 
It  to  tlie  sister.  In  other  lespects,  the  Uoguage 
is  substantially  identical  wilh  that  of  the  policy 
under  consideration. 

2.  The  second  question  pre«nted  for  our  de- 
termination is,  whether  Luchs  had  an  insurable 
intereat  in  the  life  of  Dillenberg.  Upon  this 
we  have  no  doubt.  Dillenberg  was  his  partner 
end  liod  not  paid  his  promised  proportion  of 
the  capital  of  the  concern.  At  the  time  the  pol- 
icy was  applied  for,  be  was  still  in  default;  and 
although  it  might  have  turned  out  that  the  Bc^ 
ual  amount  due,  upon  a  settlement  of  accounts, 
w,is  less  than  the  promised  proportion,  it  was 
not  a  matter  definitely  ascertained  at  the  time. 
Besides  what  was  thus  due  to  him,  Luchs  was 
interested  in  having  Dillenberg  continue  ■'"  the 

SartDersbip.  He  had  such  an  inlercN'.,  there- 
irc,  as  look  from  the  pu!''^y  anything  ofawv 
gering  character. 

As  this  court  said  in  Wamoek  »,  JJacis,  re- 
cently decided:  "It  is  not  easy  to  define  wi^^ 
precision  what  wiU,  in  all  cases,  constitute  an 
insurable  interest,  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be  slated 
irenerally,  however,  to  bo  such  an  interest  aris- 
ing from  the  relations  of  tlie  part}'  obtaining 
(he  insurance,  eitherascredilor  of  or  surety  for 
the  assured,  or  from  the  tjes  of  blood  or  mar- 
riage to  him,  ai  will  justify  a  reasonable  ex- 
pectation of  advantage  or  benellt  from  the  con- 
tinuance of  his  life.  It  la  not  necessary  that  the 
expectation  of  advantage  or  bcnetit  should  be 
always  capable  of  pecuniary  enlimalion.  •  •  • 
But  in  all  cases  toere  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the  par- 
ties to  each  other,  either  pecuniary  or  of  blood 
or  affinity,  toexpcctsome  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured." 
104  V.  8.,  779  [XXVI.,  028]. 

Certainly  Lut  lis  had  a  pecuniary  interest  in 
the  life  ofDilleuberg  on  two  grounds:  because 
he  was  hiscredilor  and  because  he  was  hispa^^ 
uer.  The  continuance  of  the  partnerBhip  and, 
of  course,  a  continuance  of  Dillenberg^  life, 
furnished  a  reasonable  expectation  of  advan- 
tage to  himself.  It  was  in  the  expectation  of 
such  advantage  thai  the  psjrtnerahlp  was  formed 
and,  of  course,  for  the  like  eipeclation,  was 
continued. 

In  IfirrM  v.  /n*.  Co.,  10  Cuah.,  2^,  apolicj 
was  taken  out  by  the  plaintiS  upon  the  life  of 
his  brother,  who  was  about  going  to  California, 
on  an  agreement  that  the  latter  should  pay  to 
him  one  fourth  of  hia  earnings  for  the  lollow- 


it  upon  the  life  of  the  insured,  but  the  court, 
after  deciding  that  he  had  such  an  Interest 
from  the  fact  that  he  held  a  promissory  note 
signed  by  the  firm  of  which  the  Insured  was  a 
partner,  also  said  that  It  was  strongly  Inclined 
to  the  opinion  that  the  platntifl  had  another  in- 
terest in  the  life  of  the  person  insured.  "He 
had,"  said  the  court,"a  subsisting  contract  with 
that  person,  made  on  a  valuable  consideration, 
by  which  hie  was  to  receive  one  quarter  part  of 
hlia  eaminga  In  the  mines  of  California  for  ooe 
year.  Such  an  Interest  cannot,  from  its  nature, 
808 


'be  valued  or  apportioned.  It  was  an  Interesl 
upon  which  the  policy  attached.  Bythelo^ol 
his  life  within  the  year,  the  person  whose  IKc 
was  insured  tost  the'  means  of  earning  any  thing 
more,  and  the  plaintiS  was  dcprivea  of  rcceic- 
ing  his  share  of  such  earninga  to  an  unceruio 
and  indefinite  amount." 

In  Int.  Co.  v.  Johnson,  4  Zab.,  576,  a  policy 
was  taken  out  by  the  plaintiff  on  the  lifeoloM 
Van  iliddlesworth  for  $1 ,000,  one  hall  p.iVDbte 
to  the  plaintiS  and  the  other  half  toVan'Mid- 
dlesworth.  They  belonged  to  an  associiiion 
called  the  New  Brunswick  and  California  Min- 
ing and  Trading  Company,  the  capital  siockol 
which  consisted  of  forty-flve  shares  of  (flOD 
each.  The  company  consisted  partly  of  share- 
holding  member?*  and  portly  of  active  mt'm- 
bcrs,  the  shareholders  being  each  requirvil  to 
furnish  a  subetitule  to  proc^d  U>  the  mines  of 
the  company.  The  plaintiff  owned  oni'.tLari;. 
advanced  i|eOO  of  capital  and  proctiriKt  Van 
Mlddtesworth  to  go  out  as  his  substitute,  which 
he  did  and  acted  as  hia  agent  and  subsiiluie:  and 
theassets  of  the  company  having  been  divideil 
fa  California,  he  received  the  plaintiS's  Utare.  [i 
Jtl  a'terwarils  died,  not  having  paid  it  over. 
Ey  one  of  the  articles  of  the  as.-iodalion  all 
treasures  and  all  the  procet^  of  the  laLior  of 
each  member,  and  all  profits,  were  to  go  into  i 
general  fund  for  the  benefit  of  the  association. 
To  the  action  brouirlit  on  the  policy,  it  was  ob- 
jected Vhat  the  plaintiS  had  no  insurable  inter- 
est in  the  Ufe  of  the  deceased.  On  this  queslion 
the  court  said:  "In  the  present  case,  Jol1n^«^ 
hod  a  direct  interest  in  the  life  of  his  subslituie. 
whose  earnings  were  to  constitute  a  ])art  of  the 
Joint  funds,  of  which  he  was  entitled  to  liis 
share;  an  interest  fully  equivolout  to  the  inter- 
est of  a  wife  in  tlic  life  of  her  husband,  of  ■ 
child  In  that  of  a  parent,  or  a  sister  in  that  of  a 
brother.  And  at  Van  lliddiesworth's  death,  al- 
though priorto  that  time  the  company  had  been 
Tirtuolly  dissolved,  he  had  an  interest  in  iiim  as 
his  creditor  to  tiie  extent  of  his  share  of  the  as- 
sets in  his  bands." 

InBennv.Im.  (%.,  230onn.,244, thcplainl- 
iShadoblaiuedapolicyof  Insurance  for  fl,OUO 
on  the  life  of  one  Bsrstow,  to  whom  he  haA  ad- 
vanced #350,  besides  articles  of  personal  prop- 
erty, to  enable  him  to  go  to  Calilommand  there 
labor  tor  one  year,  on  an  agreement  thai  bo 
would  account  to  the  plaintiS  for  one  half  of 
ht9  gains.  The  court  said  that  Barstow  was  the 
plniiuiiTE  debtor  and  partner,  giving   to    the 

filainiiff  an  interest  in  the  continuance  of  his 
lie,  as  by  that  means,  through  his  skill  ftsd  ef- 
forts, the  plaintiS  might  expect  not  only  to  pet 
back  what  he  had  advanced, but  to  acquire  en-ai 

C'  IS  and  profits  in  the  enierprise.  "AlY  the 
ks,"  the  court  added,  "hola  this  to  beasuf- 
flcicnt  interest  to  sustain  a  policy  of  insorascc. 
As  to  the  value  of  this  interest,  wethinkit  must 
be  held  to  be  what  the  parties  agreed  to  con- 
sider it  in  the  policy.  This  was  me  sum  asked 
for  by  the  plomtiS,  and  which  the  dcfcndtuilj 
agieed  to  pay  In  case  of  death,  and  for  which 
they  were  paid  in  the  premiums  given  by  the 
iusured.  The  policy  must,  we  think,  be  beld 
to  be  a  valued  policy."  And  after  referring  to 
a  policy  of  InBUTsnce  obtained  by  %  sister  oo 
her  brother's  life,  where  no  quaatiOD  aermed  td 
have  been  made  as  to  the  amount,  but  only 
whether  it  was  an  Interest  which  tlw  Isw  would 
108  l.s. 
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iK^ijnlie,  the  court  said;  "So,  In  every  case, 
niicraapctsoQ  on  his  own  account insureB  the 
li[«  ot  *  relative,  it  tlie  sum  Darned  in  tbe  pol- 
ic\i<  not  to  be  tlie  rule  of  damages,  we  inquire 
niuit  is!  Tlie  Impossibility  of  satisfactorily  go- 
ing into  (lie  questioa  iu  most  cases,  and  cspe- 
ciuIt  where  toere  is  nothing  to  guide  the  m- 
quiry,  and  eveiylhinjg  is  uncertain,  would  lead 
u  to  bold  that  apolicy  likethlals  a  valued  pol- 
irv  as  most  coosLstent  with  the  underslanding 
of  Lite  panics  and  the  principles  of  law." 

Z.  The  Ihirit  question  presented  for  detcrml- 
Ballun  ictuivs  lo  Hlleged  breaches  of  tbe  wor- 
noijof  the  policy.  Il  is  alleged  that  the  policy 
WIS  issued  upon  tbe  fnitb  of  ccrtaiu  statements 
ud  tnswers  of  the  plaintiff  which  were  untrue, 
Tt>e<e  statements  were,  first,  that  the  plaintiff 
bad  in  interest  in  tbe  life  of  Dillenbevg  to  the 
iUD<iuntofttO,0()0,  when,  iDfact,hehadDoiQ- 
t^Tl^t  in  it;  and,  second,  that  the  cause  of  the 
dtstli  of  one  of  the  brothers  of  DiUenber^  was 
Hi'ident,  when,  in  tact,  he  bad  comiuillcd  sui- 

As  lo  tbe  allc^xl  breach  of  the  warranty  of 
the  interest  of  the  plaintiff  In  tbe  life  of  Dillea- 
l-re  there  is  this  answer:  the  slalenient  of  tiu: 
phiuiiff  as  to  the  amount  of  his  interest  was, 
t«f-j(arily,  coDJcctura],  No  one  can  affirm  with 
itaolute  certainty  that  he  has  an  interest  to  a 
d-.'flnite  sum  in  the  life  of  auotlier,  where  tbe 
ioieri'st  depends  upon  the  result  of  an  existing 
[anoei^hip  or  other  business  Iransactions  not 
jrt  terminaled.  The  value  of  bis  intjrest  in 
t:di  ca.>es  will  always  be  more  or  less  a  inaricr 
of  npinion.  The  stalcmcnt.  in  tbst  regard, 
no't,  of  necessity,  be  taken  as  a  mere  eBtimate. 
II.  therefore,  tbe  plaintiJI  had  an  intenst  In  tbe 
l:(tof  Dillenbercand  hisestimate  was  madein 
pnd  failb,  the  oeclnration  cauuot  be  deemed 
UDlnie  so  as  to  couslllute  a  breach  of  the  war- 
nnlj.  Thecitent  ot  a  man's '.ntc rest  in  the 
L'e  ot  another,  dcpcndiug  upon  a  continuing 
I«itneTship  or  llie  results  of  business  transac- 
iir>u  not  yet  completed.  Is,  in  the  nature  ot 
thinp,  uDcertoin,  and  in  such  cases  all  tliat  can 
titr«qutreil  is  that  he  had  an  actual  interest,  and 
Ubi  his  estimate  vaa  made  in  good  faitb,  wilh- 
on  any  purpose  la  deceive.  Sec,  Benin  v.  /»«. 
G>..  cited  alwve. 

BiTc  the  plaintiff  valued  bis  interest  and  look 
CM  ■  policy  for  only  half  of  tbe  sum  estimated. 
Ht  did  not  jirocure  the  policy  for  any  purpose 
of  •pcmiUlin^upon  tbe  duration  of  the  life  of 
DilVoiierg.  From  the  finding  of  Die  Jury  we 
BOH  take  01  true,  that  his  represenlnlion  was 
■Mde  in  nmd  faith  upon  an  honest  opinion  as 
lo  tbe  value  of  liii  interest. 

At  to  the  alleged  misstatement  of  tbe  cause 
rf  the  death  of  a  brotlier  of  the  deceased,  it  is 
rifflcini:  to  observe  that  there  la  no  aliefration 
(D  this  subji-ct  in  ilie  answers  of  the  plaintilf, 
ud  Uk  point  Is  taken  simply  because,  in  an 
uaws  (OB  previous  application,  that  statement 
VHnude.  Sucb  previous  answer  cannot  be  in- 
owporaud  Into  the  present  policy.    The  refer- 


.  .    _.     .'11  observed  by  counsel,  that,  while  ^e 

Judge  held  Luchs  within  proper  liioita.  Itself 
was  suffered  to  go  beyond  them. 

Upon  Oie  whoid  reeard  of  the  com,  wefiitd  Jia 
em/r  tu^eitnt  tojmtify  a  ram-ial  (tf  the  j'Odg- 
menl.    It  it,  llier^oM,  nffirmtd. 
True  copy.   Test ; 

James  H.  UcKeaney,  Oerk,  Sup.  Court,  O.  B. 
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There  may  be,  as  siatod  by  counsel  tor  the 
Company,  aonie  inconsistencies  between  tbe 
'^>arf«a  given  at  Its  request,  and  those  given  at 
tbt  requeR  ot  Lucha.  The  latter  preaent  all  the 
^ta^ted  qneidoni  ot  tact  to  the  jury,  and  if 
tane  graniad  U  in  requrett  are  erroneous,  in  so 
JMl'.S.    . 


tllan  tcrritoiT. 

K.  The  establlshineiit  of  the  collection  cJlatrlPtem. 
linH'ina  Wje  cedod  territory.whlle  nro\iaint(  lor  the 
oolleetlDD  nf  taiea  od  cftrtuln  kinda  of  biiglDiSB.  did 
not  authorize  nor  was  It  ItilenilnltJi  authorize  busl- 
Dere  wblch  vbb  othorwlsi!  speelflcally  forblilden. 

B.  The  taws  of  Congreeaarealwaystobecoiiairtied 
so  as  to  conturm  to  tbe  provisions  of  a  treaty,  II  It 
be  possible  without  vlolmioe  to  tbelr  languaM. 

[No.  272.] 
Sulmtitted  Apr.  Xi.  1883.   Decided  May.  7, 18S3. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Jlinnesota. 

The  libel  in  this  case  was  filed  iatbe  District 
Court,  by  the  plaintilf  in  error,  to  enforce  the 
forfeiture  of  certain  spirituous  liquors  alleged 
to  have  been  unlawfully  introduced  into  the 
country  ceded  to  tbe  Cbii>i>cwa  Indians.  A  de- 
murrer was  filed  by  the  claimants  and  sustained 
by  the  court,  with  Judgment  accordingly.  This 
judgment  was  affirmed  by  the  court  liclow.nnd 
subsequently  reversed  by  thi^  court  and  the 
caiuse remanded  for  trial.    XSIIL,  S46. 

The  trial  in  the  District  Court  resulted  In  a 
verdict  and  judgment  for  tbe  claimants.  This 
judgment  having  been  nllirmed,  on  error,  bjr  the 
court  below,  the  libelaat  sued  out  this  writ  of 

Tbe  facts  and  a  fuller  histoiy  of  the  case  ap- 
pear In  tbe  opinion  of  the  court 

Jfr.  Wm.  A.  III»iu7,  Aut.  Atly-Oen.,  for 
plaintiS  in  error. 

Mr.  C.  K.  OktIs,  tor  detendanis  in  error. 

Jfr.  Juitiee  F1«U  deUvered  Ihe  opinion  ot 
the  court: 

By  tbe  Treaty  between  tlu  Red  Lake  and 
Pembina  Bands  of  Chippewa  Indian*  and  the 
United  States,  concluded  on  the  £d  ot  October, 
1B«3,  those  Indiana  ceded  lo  the  United  Statea 
their  right,  title  and  Interest  to  certain  lands 
owned  and  claimed  by  them  In  the  State  ot 
MinnesotaandtbeTenitory  of  Dakota.  18  Stat, 
at  L. ,  e6T.  The  7tb  article  of  the  Treaty  stipu- 
lated that  tbe  laws  of  the  United  Slates  then  In 
force  or  that  might  thereafter  be  enacted,  pro- 
8W 
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hlbiting  the  Introducdon  uid  sale  of  spirituous 
liquora  In  the  Indian  conatrv,  ahould  be  In  full 
force  and  effect  throu^out  the  country  thereby 
ceded,  until  otherwise  directed  by  Congress  or 
Oie  President  of  the  United  States.  The  20th 
section  of  the  Act  of  June  SO,  1884,  entitled 
"An  Act  to  RerulAte  Trade  aiid  Intercourse 
with  the  Indian  Tribes  and  to  Preserre  Peace 
on  the  Frontier,"  4  Stat,  at  L.,  729,  as  amended 
by  the  Act  of  March  15, 1664,  IS  Btat.  at  L.,  39, 
was  in  force  when  this  Treaty  was  made;  and 
It  forbids  anyone,  under  certain  penalties,  ' 
sell  or  dispose  of  any  spirituous  liquors  orw 
to  an  Indun  under  the  charse  of  an  Indian  _  _ 
perintendent  or  agent;  or  to  introduce  or  to  at- 
tempt to  introduce  them  into  the  Indian  country 
unlesa  done  by  order  of  tbe  War Dcpan mentor 
of  some  authorized  officer  under  it.  And  tlie 
section  provides  for  the  seizure  nnd  forfeiture 
of  liquors  thus  introduced  and  the  goods  and 
property  of  the  party  violating  the  Biutule  with 
which  they  are  found.  The  following  is  the 
section  as  amended. 

"  Sec.  30.  And  be  itfarOia-  maeted.  That,  if 
any  person  shall  sell,  exchange,  barter  or  dis- 
pose of  any  spirituous  liquors  or  nine  to  any 
Indian  under  the  charge  of  any  Indian  siipcrin- 
icndent  or  Indian  agent  appointed  by  the  Lniied 
Slates,  or  ahall  introduce  or  attempt  to  intro- 
duce any  spirituous  liquor  or  wine  mto  the  In- 
dian country,  such  perwn,  on  conviction  there- 
of before  the  proper  District  or  Circuit  Court  of 
the  United  States,  shall  be  imprisoned  for  a  pe- 
riod not  exceeding  two  years,  and  shall  be  fined 
not  more  than  tSM;  Prorided.  howner.  That  it 
shall  be  a  sufficient  defense  toany  charge  of  in- 
troducing or  attempting  to  introduce  liquor  into 
the  Indian  country  if  it  tie  proved  to  be  done 
by  order  of  the  War  Department,  or  anv  officer 
duly  autliorized  thereunto  by  the  WarlJcpan- 
ment.  And  if  any  superintendent  of  Indian 
affairs,  Indian  agent  or  sub-aeent  or  command- 
ing officer  of  a  military  post  oas  reason  to  sus- 
pect or  is  informed  that  any  while  person  or 
Indian  Is  about  to  introduce  or  has  introduced 
any  spirituous  liquor  or  wine  into  the  Indian 
country,  in  violation  of  the  provisions  of  this 
section,  it  shall  be  lawful  for  such  superintend- 
ent, sub-agent  or  commanding  officer  ' 
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searched;  uid  if  any  such  hquor  is  found  there- 
in, the  same,  together  with  Uie  boals,  teams, 
wagons  and  sleds  used  in  conveying  the  same, 
and  also  the  goods,  packages  and  peltries  of 
such  person,  ahall  be  seized  and  delivered  to 
the  proper olBcer,  and  sh^l  be  proceeded  agninst 
by  fibel  in  the  proper  court,  and  forfeited,  one 
half  to  tbe  informer  and  the  other  half  to  the 
use  of  tbe  United  States;  and  if  sucb  person  be 
a  trader,  his  license  shall  be  revoked  end  his 
bonds  put  in  suit.  And  it  shall,  moreover,  be 
the  duty  for  any  person  in  the  service  of  the 
United  States,  or  for  any  Indian,  to  take  and 
destroy  any  ardent  spirits  or  wine  found  in  the 
Indian  country,  except  such  as  may  be  intro- 
duced therein  by  the  War  Department.  And 
In  all  cases  arising  under  this  Act  Indians  shall 
be  competent  witnesses," 

Under  this  section,  tbe  present  libel  of  Infor- 
mation was  filed  in  the  District  Court  of  the  Dis- 
trict of  Minnesota,  to  enforce  the  forfeiture  of 
certain  spiritnons  llquon,  which  are  particularly 
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described,  and  other  merchandise  found  viib 
them  at  tbe  time  of  seizure.  Inoneofftscounti 
the  libel  sets  forth  that  Bernard  Lariviete.  i 
white  person,  late  of  the  Villaee  of  CroolotMi, 
County  of  Polk,  and  State  of^HiDnesota,  HA, 
on  tbe  2d  of  February,  1874,  imlawfnlly  azrj 
and  introduce  into  the  country  ceded  to  tlie 
United  States  onder  the  Trestv  mentioned, 
namelv:  into  the  County  of  Polk,  which  li  i 

Cof  the  ceded  country,  the  spirituous  liquon 
ribed;  that  such  introductioQ  was  in  vkds- 
tion  of  the  provisions  of  the  20th  section  of  the 
Act  of  Congress  above  quoted;  that  be  oinwd 
and  at  the  time  had  in  bis  posseesion  with  the 


tries,  a  list  of  which  Is  contained  Ii 
annexed  to  tbe  libel;  that  an  Indiaja  agent,diily 
appointed,  having  reason  to  suspect,  and  hiv- 
ing been  informs,  that  spirituous  liquors  had 
been  introduced  by  I.ariviere,  caused  his  siora, 
packages  and  peltries  to  be  searched,  and  there 
found  the  liquors  mentioned,  which  he  in  coo- 
sequence  seized,  together  with  the  other  goods. 
In  another  count,  the  litiel  sets  forth  sutatan- 
tially  tbe  same  matters,  with  the  addition  IbU  i^ 
tbe  liquors  were  introduced  ioto  the  countiy 
ceded  vritb  intent  to  sell,  dispoee  of  and  dis- 
tribute the  same  among  the  Imnda  and  Tribeacd 
Chippewa  Indians  then  under  Cae  charge  of  the 
Indian  agent,  and  frequenting  Ihe  County  of 
Polk  nnd  Village  of  Crookston,  and  livinglboe 
or  near  the  place. 

To  this  libel.  Lariviereand  one  Clevis  Guerin 
appeared  as  claimanla  of  the  goods  seized,  and 
demurred  to  the  libel  on  the  ground  tl)8t  the 
court  had  no  Jurisdiction;  that  the  property 
was  neverintrooucedintf)  the  Indian  Territory, 
but,  as  appeared  by  the  libel,  was  searched  and 
seized  in  an  organized  county  of  tbe  State  of 
Minnesota,  and  hence  that  the  seizure  was 
without  authority  of  law.  The  demurrer  thus 
interposed  was  sustained  by  the  district  court, 
and  Judgment  rendered  a^^ainst  the  United 
Slates,  and  this  Judgment  was  affirmed  by  the 
The  case  was  then  broiigtit  to 

,     here  the  Judgment  was  reversed 

and  the  cause  remanoed,  with  dlrectioDs  to 
overrule  the  demurrer.  Several  important  le- 
gal nnd  constitutional  questions  were  raised  on 
the  argument  here,  and  it  waa  held  that  CoU' 
press,  under  its  constitutional  power  to  Kfu- 
commcrce  with  the  Indian  Tribes,  may 
only  prohibit  the  Introduction  and  ale  ot 
spirituous  liquors  In  the  Indian  country,  tail 
extend  such  prohibition  to  territory  in  proj- 
imity  to  that  occupied  by  Indians;  that  it  ia 
competent  for  the  United  Stales,  in  tbe  exo^ 
'se  of  the  treaty  making  power,  to  stipulate  in 
„  treaty  with  an  Indian  Tiibe  that  withio  Ibe 
territory  thereby  ceded,  the  laws  (rf  the  Cnitrd 
Stales,  then  and  thereafter  enacted,  prohibiting 
tbe  introduction  and  sale  of  epiritnous  Uquoia 
in  Indian  country,  shall  be  in  full  force  ftnd  d- 
fect  until  otherwise  directed  byCongnsKor  the 
President  of  the  United  Statea,  and  tbit  a  stip- 
ulation to  that  effect  will  operate  pmpfio  tigvit, 
and  be  binding  upon  the  court!,  althoogb  the 
ceded  territory  ia  situated  within  an  or  ired 
cotmty  of  a  State.  These  conclnaionB  aie  sued 
in  a  very  clear  and  able  opinion  by  Mr.  Antw» 
Davis,wblchlB  reported  in  93U.S.,188[XSII].. 

the  case  went  back  to  the  district  cmnt 
1«6  0.  8. 
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lot  trial,  >nd  the  demurrer  ma  oyerroled,  the 
diimuit,  Lsrivjere,  filed  an  uuwer  to  the  libel 
amtaloiiiK  incODsistem  deUoata.  He  flnt  de- 
nied that  he  ever  introduced  into  the  ceded  l«r- 
^  tiuirj  tbe  liquora  as  charged,  and  he  claimed 
*'  tbe  property,  except  the  liquors,  ae  hia;  and  aa 
to  thoae  he  diadaimed  ownership.    But,  al- 


tbonxhdi 
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deofinc  their  IntroductioD,  he  averred 
that^ie  acta  darged  against  him  were  done 
under  the  anthority^of  the  War  Department, 
tad  that  tbe  liquors  were  not  introauced  for 
tbe  porpow  of  nle  or  in  violation  of  an;  law 
<g  trealj.  He  aubRequentlf  amended  thia  an- 
■wer  by  adding  an  averment  to  the  effect  that 
the  territoiy  ceded  under  the  Treaty  mentioned, 
bywtthin  thelimitsof  acoUectloD  district  un- 
der tbe  United  States  internal  revenue  laws; 
that  peraona  resident  within  it  and  within  the 
Cmmiy  of  Polk  and  at  tlie  Village  of  Crookston, 
«]]gaged  In  the  basineaa  of  retailing  spirituoua 
Gqnon,  had  been  aasassed  and  icqiHrHl  to  pay 
taua  npoD  their  burineaa,  and  were  thereby  li- 
riiiMiil  to  cany  on  that  business  and  sell  spirit- 
Dooi  Hqoon  in  that  county;  and  that  he  also 
had  been  thus  assessed,  taxed  and  licensed  aa  a 
Mail  dealer,  and  that  his  license  had  nevT  been 
RToked  DOr  the  tax  paid  for  the  same  remnied. 
Tbe  otlier  claimaDt,  Ouerin,  averred  that  the 
imperty  adzed,  except  the  liquors,  had  been 
tfanaferred  to  him  aa  collateral  security  for  a 
deta,  and  denied  every  traversable  alleralion 
la  the  InfonnatioD  save  the  seizure  by  the  In- 
dian acent.  On  the  trial,  evidence  was  intro- 
duced oy  ttK  Government  tending  to  show  that 
Laririrre  Introduced  the  liquors  mentioned  with 
(Ik  intent  to  sell  th<!m  to  Indians  under  the 
diarge  of  the  United  Stales  Indian  agents,  and 
alio  to  show  tbe  drcumstances  of  Uie  seizure. 
Against  the  objection  of  the  Government,  la.- 
riviere  nave  evidence  of  al!  the  circumslances 
loocfaing  tbe  aascasmeot  and  collection  of  the 
iolenial  revenue  lax  from  him  and  other  sellers 
e*  liquor  by  reinll  in  the  County  of  Polk.  The 
mart  cliarged  the  Jury  that  while  tbe  taiere  in- 
troduction of  spirituous  liquors  in  the  ceded 
ttrxiloiT  w«a  pnrnafaei0  evidence  of  an  unlaw- 
fol  porpoee,  thla  evidence  was  neutralized  by 
proof  ibat  the  dalmant  hdd  at  the  time  a  re- 
oei|X  of  the  Collector  of  tniemsl  Revenue  for  the 
K>mal  tax  required  to  be  paid  by  a  retail  liquor 
ar%irr.  and  hence  that  the  burden  of  proof  was 
•tufted  oci  tbe  Government  to  show  that  the 
li()itnra  were  introduced  with  the  intent  to  sell 
■btn  tn  (he  Indiana.  It  also  charged  that  "  The 
f'  uanHiUDTertnl  facts  found  for  the  defense  were 
a  ticerute  to  Lariviere  to  lake  liquor  to  Crook* 
tOA  and  c>ve  Uim  Ibe  right  to  do  so,  and  that, 
(or  lo  doin^,  he  was  suljject  to  no  penalty  un- 
der the  national  law."  To  thla  charge,  an  ex- 
rcplJoD  was  taken.  There  waa  a  v^ict  for 
tbe  rlaimant,  and  Judgment  was  entered  lliere- 
'*  that  tbe  libd  be  dismisaed.    The 


whether  Larivicre's  payment  of  the 
■wriel  tniemal  revenue  tax  for  selling  Uquoia  in 
4e  eoOftCtJoa  district  embraced  by  the  ceded 
aerriiarj,  exempted  him  from  the  penaltlea  of 
the  Act  of  1SS4.  We  are  dear  that  It  did  not. 
C'oacK^  oerer  intended  to  Interfere  with  the 
tML'.S. 


operatloB  of  the  Treaty,  nor  to  sanction  the  sale 
of  liquors  in  any  ceded  territorv,  where  an  ex- 
press stipulation  provides  that  they  ahall  not  be 
sold.  Tbe  evils  resulting  from  the  use  of  spirit- 
uous liquors  are  ao  many  and  so  appalling  tbat 
the  Govemment  has,  from  an  earl^  penod  of 
our  history,  labored  to  prevent  their  introduc- 
tion among  tbe  Indiana.  In  order  more  effect- 
ually to  aecure  this  result,  laws  prescribing  se- 
vere penalties  have  been  enacted,  and  authority 
baa  been  vested  in  the  Indian  agents  to  arrest 
tisfflckers  In  tlie  i>rohibited  article,  and  to  seize 
and  confiscate  thdr  property  found  with  it.  It 
would  require  very  clear  expressions  In  any 
general  legislation  to  authorize  the  inference 
uiat  Congress  purposed  to  depart  from  its  long 
establish^  policy  m  regard  to  a  matter  of  such 
vital  importance  to  the  peace  and  to  the  mate- 
rial and  inora]]well  being  of  those  words  of  the 
Nation.  There  is  also  another  consideration. 
Tbe  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of  a 
treaty,  if  itbepoasiblelodo  so  without  violence 
to  thdr  language.  This  rule  operates  with 
special  force  where  a  conflict  would  lead  to  the 
aorogation  of  a  stipulation  In  a  treaty  making  a 
valuable  cesdon  to  the  United  Slates. 

Tbe  unauthorized  Introduction  of  liquors 
inhf  ihe  ceded  teiritoiy  constitutes  the  offense, 
although  if  they  were  not  sold  or  riven  away, 
~'  injurious  consequences  would  follow;  but 


1,  forbidden,  unless  permitted  by 
the  order  of  the  War  Dewirtment  or  of  some  .^oti 
ofl3cer  authorized  by  it.  The  establishment  of  I*"'! 
tbe  collection  district,  embracing  the  ceded  ter- 
ritory, whilst  providing  for  the  collection  of 
taxes  on  certain  hinds  of  business,  did  not  au- 
thorize, nor  was  it  intended  to  auUiorize.  busi- 
ness which  waa  otherwise  spedflcally  forbid- 
den. TbeZic«n»»  7i«  C<wm,  5  W8ll.,462  [73 
U.  S.,  XVIII.,  487],  do  not  conflict  with,  but 
rather  support,  this  view.  Thev  merely  decide 
that  the  licenses  of  the  United  Stales  for  selling 
liquoia  and  dealing  In  lotteries  exempted  the 
party  from  tbe  penalties  of  the  revenue  law  to 
which  he  would  otherwise  be  subjected.  They 
gave  no  exemption  from  stale  laws  or  tbe  tax- 
es they  imposed  for  tbe  business  carried  c 


s  In  the  nature  of  taxes  on  the  buslnexa 


to  carry  on  the  brandies  of  business  which  they 
licensed,  it  might  be  dilflcult,  if  not  impossible, 
to  reconcile  the  grantingof  them  with  the  Con- 
stitution.    "  But,"  he  added,  "  it  is  n-* 


limlta  they  give  none  and  can  give  none.  They 
simply  express  tbe  purpose  of  the  Government 
not  to  Interfere  by  penal  proceedings  with  the 
tnde  nominally  licensed,  if  the  required  taxes 
are  paid.     Tbe  power  to  tax  is  not  questioned. 


be  rcranieii  as  nothing  more  than  a 
_._  form  of  imposing  a  tax  and  implying 
ithhig  except  that  the  licensee  shall  be  «ub- 
80& 


..Coc>^lc 
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Icct  to  DO  penalties  under  national  law  if  be  pavs 
It."  Though  these  cases  are  cited  by  the  oe- 
f  eadaDt  thej  affirm  the  doctrine  that  the  licenses 
under  the  then  existing  law,  being  designed 
merely  to  secure  the  payment  ol  taxes  to  the 
United  States,  did  not  interfere  with  other  le- 
gitimnte  regulations  of  business  nor  sanction  it 
where  otherwise  urohibilcd. 

The  case  of  the  Cherokee  Tobacco  Tax.  11 
Wall.,  610  [78  D.  S.,XX.,  227],  cannot  be  treat- 
ed BS  author!^'  against  the  conclusion  we  have 
reached.  The  decision  only  disposed  of  that 
case,  as  three  of  tbeJudgesof  the  court  did  not 
dt  in  it  and  two  dissented  from  the  Judgment 
pronounced  by  the  other  four. 

Jtfolloitt,  jroin  the  V'twi  crpreued,  tiutt  Uie 
iuilgment  of  Die  court  bcloic  mwt  be  reneraed  ai  ' 
a  ncic  Ir  alhrt'l;  and  it  it  do  ordered. 

True  copy.  Test: 

Jamus  U.  McKenney,  Oerk,  Bup.  Court,  C. 


WESTERN  PACIFIC  RAILROAD  COMPA- 
NY AND  CHARLES  Mclaughlin,  Appu., 

UNITED  STATES, 

(See  B.  C  n  Otto,  astWiSB,  and  Reporter's  ed.  cil  108 
U,  S.,  510-513 

Action,  to  »et  att'dc  patent — iniic^riZ  lajid^  -^hat 


.\ttoruer  will  not  be  reversed  on  the  groi 
tlxrc  IsnotBuUlcieDt  evidence  that  the  Biiii.  nus  lu- 
aiiliited  uudcr  the  autlioiitf  o(  tbe  Attoroey-Oen- 
crul,  where  the  obJeotloD  was  not  ralEe>d  tnloir,  and 


ajiy  ot  the  order  of  Uio  AttomoT-Gener- 
;  the  district  attoraer  to  bring  tbe  suit. 
It  under  tbe  A  cm  oiCoDKress  erantlng 
a  Fact  He.  Central  FaclHc  and  Westers 


4.  Query.  What  Ib  the  nature  and  eilent  of  mln- 
erula  found,  which  will  brine  land  wllhin  the  deslR- 
nntionof  mineral  land  Intbo  various  Acts  of  Coo- 
Kreo.  in  wblch  It  is  excepted  out  of  (crania  \o  rail- 
road oompanlcs,  and  forbidden  to  tie  sold  ? 

5.  Quer}'.  When  such  lend  has  been  conveyed  by 
the  uovommeDt  without  knowletlee  by  either  i>ar- 
ty  that  It  contains  precious  melaL'.  will  a  Bubae- 
quent  dlacoi-enr  of  such  metals  enable  the  Govem- 

what  are  the  riKbta  oflrinocent  purchasers  from  the 
grantee,  and  what  limltntlonB  exist  upon  the  exei^ 
else  of  tiie  Qovemment'B  rlKhts  1 
[No.  319.] 
Argved  Mar.  30,  188S.     DeeUtA  May  7,  188S. 

APPEAL  from  tbe  Circuit  Court  of  the  United 
Stales  for  the  District  of  California. 

The  bill  in  this  case  was  filed  in  tbe  court  be- 
low, by  the  appellee,  to  set  aside  the  patent 
conveyingacertain  tractof  land. 

The  court  below  having  entered  a  decree  in 
favor  of  tbe  complainant,  the  defendants  ap- 
pealed to  this  court. 

The  facts  of  the  cose  are  sufflciently  stated 
by  tbe  court 

Mr.  Heni7  Beard,  for  appellants. 

Mtttr*.  Was.  A.  Kftorr.  Att.  Attn-Om., 


and  S.  F.  HiiUipi,  Solicitof-Qen.,  for  appeOea. 
Mr.  Jv$tiee  HUlu-  delivered  tbe  opinion  of 


behalf  of  the  United  Stales,  brought  Ihe  bill  in 
this  case  in  the  circuit  court  or  that  district 
against  the  Western  Pacific  Railroad  CompsDj 
and  Charles  McLaughlin,  to  set  aside  a  pslenl 
of  the  United  States  conveying  to  the  Railroad 
Coitipany  the  northeast  quarter  of  sectioD  H, 
township  one  (I)  north,  range  one  (1)  east,  of 
Mourn  Diabolo  meridian. 

This  patent  was  made  underthe  Acts  of  Con- 
gress granting  lands  lo  tbe  Union  Padflc,  Cen- 
tral Pacific  and  Western  Pacific  Railroad  Com- 
panies, to  aid  in  building  a  road  from  the  His- 
Eouri  Hivcr  to  the  Pacific  Ocean. 

The  Acls  of  Cougress  granted  to  each  Cihii- 
pany  theajiemate  sections  within  cenaJnUmiU  p 
on  each  side  of  its  road,  and  autboriied  the  is- 
sue of  patents  for  the  same  when  the  woilc  was 
doue  ind  the  sections  ascertained.  Bnttheyei- 
ccpied  out  of  this  grant,  among  others,  sach 
sections  or  parts  of  sections  as  were  mineral 

'llie  bill  in  this  case  alleges,  as  the  reasra  for 
vHcaling  and  setting  aside  the  patent,  that  the 
quarter  section  in  question  Is  mineral  land,  that 
it  UBS  so  at  the  time  of  the  grant,  and  was 
known  to  be  so  when  the  patent  issued,  which 
wos  so  issued  without  authority  of  law  by  inad- 
verteuceand  mistake. 

Tbe  patent  itself  is  not  in  the  recoidasan  ex- 
hibit, nor  as  part  of  the  evidence.  The  Western 
Pacific  Railroad  Company,  to  whom  it  was  is- 
sued, though  made  defendant  in  the  bill,  was 
not  served  with  the  subpcena  and  did  tiot  ap- 
pear, McLaughlin,  the  only  defendant  wbodid 
appear,  defends  as  purchaser  two  degrees  ie~ 
moved  from  the  Company.  Instead  of  a  gen- 
eral replication  lo  McLaughlin 'a  answer,  there- 
plv  is  an  amendment  to  the  original  bill. 

The  whole  record  is  so  imperfect  and  the 
case  so  obscurely  presented, thatwe  feel  tempted 
lo  dismiss  it. 

Waiving,  however,  these  objections,  there  is 
enougb  loenable  us  Ui  consider  the  two  princi- 
pal errors  assigned  by  appellant. 

Thefirst  of  these  is,  that  there  is  no  sufficient 
evidence  that  the  suit  was  instituted  under  the 


T/'rockmorton.  98  D.  S.,61  [XXV.,  BSJ. 

To  this  it  may  be  answered  that  the  objection 
was  not  raised  m  this  case  in  the  court  below  as 
it  was  in  that;  t^at  the  case  is  argued  in  ibis 
court  on  behalf  of  the  Government  by  the  As- 
sistant Attorney-General,  who  flies  in  the  court 
a  ceriiJled  copv  of  tbe  order  of  tbe  Attorney- 
General  directing  the  district  atloraey  lo  bring 
the  suit  in  the  circuit  court,  as  requested  by  the 
Secretary  of  the  Interior. 

We  think  the  decree  of  that  court,  under  ibese 
circumstances,  can  hardly  be  reveraed  now,  on 
this  ground,  taken  here  for  the  first  time. 

The  other  objection  to  the  decree  in  favor  of 
the  United  Slates  is.  that  tbe  evidence  doesnoi 
establish  as  a  fact  that  the  land  in  coDtrovers; 
was  mineral  land  when  the  patent  iasued. 

An  examination  of  the  evidence  ootbia  mb- 
Ject  convinces  us  that  the  nrcolt  Judge  w«s 

108  r.  s. 
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ligbt  in  boUfnE  thftt  it  was.  It  ts  satiafactorilf 
pn>Tct).  u  we  utink,  that  cinnabar.  Uie  mioeral 
wlikb  carries  quickrilTer,  was  found  tbere  as 
Mrif  as  1863:  that  a  man  named  Powell  resided 
on  tbe  land  and  mined  this  cinnabar  at  that 
time,  and  in  1866  established  some  form  of  re- 
duction wortu  Uierej  that  these  were  on  the 
ground  when  application  for  the  patent  was 
nude  by  delcDdant.  McLaughlin,  as  agent  of 
tlie  Western  Pacific  Railroad  Company,  and 
Ihst  these  facts  were  known  to  him.  He  ianot, 
therefore,  an  innocent  purchaser.  Concurring 
H  we  do  with  the  circuit  court  In  the  result 
trising  from  the  evidence,  we  do  not  deem  It 
"-  •"  "ve  in  this  opinion  a  detailed  ■"- 


Tliia  being  iJio  first  case  of  the  kind  In  this 

mart,  a  class  of  cases  which  may  possibly  be 
liideSnitely  muIcipKed,  it  is  to  l>e  regretted  that 
ilvas  not  more  fully  presented  in  the  circuit 
cuOTt  Many  interesting  questions  might  arise 
is  this  class  of  cases  not  proper  to  be  cousid- 
end  m  this  case.  For  instance:  the  nature  and 
dtent  of  mineral  found  in  the  land  granted  or 
ptienied  which  will  bring  it  within  the  desig- 
EuktioD  of  mineral  land  in  the  various  Acts  of 
CooLTi.'s'.  in  which  it  is  eicepleti  out  of  grants 
TO  railroad  companies  and  forbidden  to  be  sold 
or  prMmpIcd  as  ordinary  or  agricultural  lands 


covered 'that  It  contains  valuable  dcpositaofihe 
rtrcious  mcialx,  unknown  to  the  patentee  or  to 
ibe  nlhrem  of  tlie  Government  at  the  lime  of  the 


i:4iie  tbe  patent  or  the  grant?  If  so,  what  are 
'ix  rigljta  of  innocent  purchasers  from  tbe 
cTukT.  and  what  limilations  exist  upon  the  ex- 
•ni-*  of  the  Government  ^  rigbtT  li^e  can  a/i- 
trr  tu>ne  of  Vine  qvtfliimi  here,  and  can  only 
r^rrtl.nt  iJ  f  d-'iree  beloa  bt  affirmed. 

JaiDi*  it.  HcKeoDe; ,  Clerk.  Eup.  Court,  D-  S. 


WASmSCTON     AXD     OEORGtrOWN 
IL\.ILROAD  COSrPANY,  Appt., 

DISTniCT  OP  COLU.MBIA. 
(See  8.  C  Reporter's  ed.,  BZS-SSt.) 


■  to  tb*  wtdtb  of  tlu  whole 


rsUmwl  comtiany  li  by  law  bound 
-  —'•'-'-  -i  traclu  anf"  ' — "— -  '-' 

..   ...    .    .  rhiah  parti  .  . 

nooatly  tliui  Ibatol  the  restof  the  street. . 
*itn  aod  snaiable  expense  o(  suoh  part  of  tl 
HTlBV  aboulil  be  asaened  exclustvel;  to  the  coi 
(■■rjBod  aDCli  omDpanjIs  noteDlltled  to  be  r 
viad  rnitn  a  tax  for  pavlnB  tbe  Mnet  by  parli 
irUoo  iberaoT  whkib  the  wldtii  wbloh  It 
»  pava  


iTTMf  Apr.  U,  J 

AITEAX  from  the  Sopreme  Court  of  the  Dls- 
trtctof  Columbia. 
TW  Uktorr  and  facu  vt  Uw  cue  appear  In 
Accpfaioaai  tbe  court. 


Jfawrs.  Enoch  Tott«a  and  W.  D.  Da,T- 


Mr,  Jnttiu  Hiller  delivered  tbe  opinion  of 
the  court: 

This  Is  an  appeal  from  a  decree  of  the  Su- 
preme Court  01  the  District  of  Columbia  dis- 
missing the  bill  of  appellant. 

The  ouestions  presented  by  the  appeal  arise 
out  of  toe  execution  of  the  Act  of  Congress  of 
July  19.  1870,  authorizing  the  repavement  of 
Pennsylvania  Avenue. 

That  Act  created  a  commiaalon,  consisting  of 
two  officers  of  the  enzioeer  corps  of  tbe  army 
and  the  architect  of  the  Capitol,  whose  duty  it 
was  to  contract  for  and  superintend  tbe  work, 
and  to  decide  upon  the  character  of  Ihemalerial. 
It  also  declared  in  what  proportion  the  expense 
of  the  work  should  be  borne  by  the  owners  of  , 
liroperty  along  the  line  of  the  avenue,  namely: 
the  United  States,  the  District  of  Columbia,  tlie 
private  citizens;  the  Washington  and  Qeorjre- 
town  Railroad  Company,  whose  trock  ran 
through  the  center  of  the  avenue,  and  other  ' 
railroad  companies  whoae  tracks  crossed  the 
street  at  several  phicea.  So  much  of  tbia  ap- 
portionment of  expenses  as  relates  to  the  ap- 
pellant is  in  these  words: 

"Sec.  3.  That  the  cost  of  laying  down  said 
pavement  ahall  be  paid  for  in  the  tollowine 
proportions  and  manner:  the  Washington  and 
Georgetown  Railroad  Company  shall  bear  all  of 
the  expense  for  that  portion  of  the  work  lying 
between  the  exterior  rails  of  the  tracks  of  the 
rood,  and  for  a  distance  of  two  feet  from  and 
exterior  to  the  track  on  each  side  thereof,  and 
of  keeping  the  same  in  repair;  but  the  said 
Railroad  Company,  having  conformed  to  tbe 
in^de  established  by  the  comniiit.sioners,mayuso 
cobblestone  or  Belgian  rock  in  paving  their 
tracks,  or  the  space  between  theirtracks.Bsthe 
commissionerB  shall  direct."  16  Slat,  at  L.,  S3. 

This  is  in  strict  contormily  to  tbe  charter  of 
the  Company,  passed  In  1863,  the  4th  scciioo 
of  which  enacts: 

"  That  said  Corporation  hereby  created  shall 
be  bound  to  keep  said  tracks,  and  for  the  space 
of  two  feet  beyond  the  outer  mil  thereof,  and 
also  the  space  oetween  tbe  tracks,  at  all  times 
well  pavwl  and  in  good  order,. witbout  expense 
to  the  Unitnl  .states  or  to  the  Citica  of  George- 
town ond  Wnsliinglon." 

Tbe  Sth  section  requires  the  Companv  to  con- 
form its  road  to  any  change  of  the  grade  of  the 
street;  and  the  6th,  that  the  Act  may  at  any 
time  be  altered,  amended  or  repealed  t^  Con- 
gress.   12  (itai.  at  L.,S89. 

Tbe  Act  of  1876,  onder  which  the  work  of 
repavingwasdone.in  section  4  provides  "That 
asst'nxmenls  shaU  be  made  by  the  Commis.-'ion- 
ers  of  tbe  District  of  ColumUa  upon  the  own- 
ers of  said  private  propertyon  said  avenneand 
spaces  and  upon  said  RailnMid  CtHupany  respect- 
ively, provided  In  section  8  of  Ibis  Act,"  and 
for  the  collection  of  tbe  saine  by  tbe  collector 
of  ibe  District  of  Columbia, 

It  is  also  enacted  that,  on  failure  of  the  Rail- 
road Company  or  any  private  citizen  to  pay 
such  aase-wment.  the  commissioners  of  tbe  EMs- 
shall  issue  cerliticatcs,  bearing  ten  per 
cent  interest,  payable  within  one  yew,  wbich 
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■re  made  a  lien  on  the  proper^,  under  wblcb  it 
may  be  sold  ti  the  end  of  the  year.  If  not  paid. 
The  RailToad  Companv  was  asBeaged  bj  the 
commissioners  of  the  District  Id  the  sum  ' 
1524]  (IH, 886.69,  whereas  thej  charee  that  they  __ 
onl;  liable  for  |13,S0T.37i  ancfas  the  commiB- 
sioners  were  sLout  to  issue  a  certificate  for  the 
lar;^r  amount,  the  Company  paid  or  tendered 
the  sum  which  they  acknowledge  to  t>e  due,  and 
filed  their  bill  in  chancery  to  obtain  an  inji 
tion  as  to  the  remainder. 

Tlila  difference  is  owing  to  the  fact  that  alOD^ 
aide  of  the  exterior  rails  of  the  track  the  pav- 
ing commisaioneis  required  a  blue  granite  stone 
to  be  laid  tiie  whole  length  of  the  pavemeat,  five 
inchcein  width  and  eteut  inches  deep,  and  each 
stone  about  three  feet  long.  This  was  charged 
whollv  to  the  Company,  as  well  as  the  remain- 
der of  the  two  feet  next  adjoining  said  track  on 
the  outside  of  the  raila. 

As  regards  this  remainc^er  the  Company  makes 
DO  objection,  but  they  iiaist  ttiat  the  entire  cost 
I  of  all  the  paving  on  each  side  >if  their  track  to 

I  the  sidewalk  should  be  computed  together,  and 

the  chsrge  against  the  Company  should  be  in 
the  proportion  which  those  two  feet  bear  to  the 
entire  distance  from  each  exterior  rail  to  the 
sidewalk.    As  this  string  of  stone  paving  is : 

costlv  than  the  Neufchatel  and  Trinidad 

terial,  which  constitute  the  main  body  of  the 
pavement,  tliia  would  relieve  the  Company  of  a 
part  of  the  cost  of  the  two  feet  adjacent  to  their 
track.  As  a  matter  of  strict  justice,  no  reason 
can  be  seen  for  this  proposition,  for  it  is  quite 
clear  that  the  requirement  of  tliia  string  or  curb 
of  blue  granite  is  wholly  due  to  the  existence  of 
the  tracks  of  the  railroad  in  tlte  middle  of  the 
street,  and  is  also  mainly,  If  not  whoUv,  for  the 
protection  of  the  track  aloogaide  of  which  it  is 

Nothing  can  be  more  Just,  tlian  that  the  Com- 
pany should  pay  for  the  work  which  its  track 
alone  makes  oeceassry. 

Nor  is  there  any  question  that,  if  this  stone 
was  necessary  in  laying  down  thla  new  pave- 
ment, for  the  security  and  durability  o'  the 
track  itself  or  of  the  pavement  near  Lhe  track, 
ttie  Company  was  bound,  by  the  4th  section  of 
Its  charter,  to  pay  the  expense.  That  it  was  a 
TS25]  Judiciousand  proper  thing  (o  be  done  is  scarcely 
controverted,  and  if  it  were,  the  testimony 
shows  very  clearlv  that  it  was. 

The  only  question,  therefore,  that  remains,  is 
whether  Congress,  in  the  distribution  of  thees- 
pense  of  this  work  of  repaying  the  avenue,  in- 
tended that  this  should  be  borne  by  the  Com- 
pany. 

The  language  of  Congress,  on  that  subject, 
would  seem  to  admit  of  no  other  construction. 
The  Sdsection,  ab-eady  cited,  says:  "The  Wash- 
ington and  Georgetown  Railroad  Company  sliall 
bear  all  lhe  expense  for  that  portion  oi  the  work 
lying  between  the  exterior  rails  of  the  tracks  of 
the  road,  and  for  a  distance  of  two  feet  from 
and  exterior  to  the  track  on  each  ride  thereof, 
and  of  keeping  the  same  in  repair.' 

So  f ar  from  relieviDg  the  Compasy  of  the  duty 
which  it  accepted  by  its  charter,  the  language 
re-enforces  that  obligation  and  makes  its  appli- 
cation to  the  repavement  clear.  The  statute 
goeeontoprescribewhat  the  United  States  shall 
pay,  and  what  the  District  of  Columbia  shall 
pay,  BOd  what  Individual  owners  shall  pay;  and 
808 


for  I^  the  Railroad  Company,  which  is,  in  do 
case,  a  proportionate  part  of  the  street  alas; 
which  It  runs,  but  alt  the  expense  of  the  nork 
Inside  Its  tails,  and  for  two  feet  exterior  to  iliij 
on  each  side.  Tbeto  is  no  room  for  apponicm- 
ment  here,  and  If,  for  so  much  of  this  two  to 
as  is  of  the  same  material  aa  the  main  surftc« 
of  the  street,  which  is  aepanied  from  it  li;  do 
visible  line,  the  easiest  mode  of  ascertaiauig  its 
cost  is  to  calculate  its  relation  to  the  remsindei 
of  the  pavement,  that  is  do  reason  why  ihis 
extra  and  separable  expense  of  blue  stone  should 
not  be  asse^ed,  as  the  law  requires,  excludTelj 
to  the  Company. 

But  it  is  saia  that  the  paving  commissioiiers 
adopted  the  rule  of  a  general  apportionment  of 
all  the  expense,  and  reported  to  the  commissioD- 
ers  of  the  District  on  that  basis,  as  due  from  the 
Company,  the  smaller  sum  of  $12,207.27,  snd 
that  their  report  Is  conclusive. 

The  report  thus  made  is  nowhere  in  the  ttsi- 
ute  made  their  special  duty,  nor  aie  they  any- 
where authorized  to  make  the  final  assessment. 

The  report  was  merely  a  suCKSstion  of  iheii 
views  for    :  •.  action  of  the  LHstrid  commiS' 


of  the  Act,  these  latter  commissioDera  a: 
rected  to  make  the  assessment  on  wtiich  the 
parties  are  to  pay,  and  on  wliich,  if  they  do  im 
pay,  a  certificate  shall  be  Issued  which  wcoma 
an  interest  bearing  lien  on  their  proper^. 

Another  source  of  complaint  ia,  that  m  mak- 
ing the  necessary  excavations  for  the  new  pave- 
ment. It  became  necessary  to  suppcnt  ibe  iitck 
of  the  Company  by  underpImiiDg,  whi^  cost 
$1,053.12,  and  was  paid  for  by  the  paving  com- 
missioners. This  work  was  wholly  for  the  ben- 
efit of  the  Railroad  Company.  It  was  to  pre- 
vent  the  track  from  falling  or  cavitiff  Id  while 
used  duriog  the  ptoercss  <»  the  work,  and  the 
city  authoritiea  might  have  left  the  Company  to 
take  care  of  Itself.  But  as  this  might  have  de- 
layed the  work,  or  led  to  litigation,  they  wisely 
protected  It  while  they  worked.  It  aeemsto  us 
a  proper  charge  against  the  Company  akuie,  ss 
they  alone  were  be  Defiled,  and  their  track  made 
it  necessary. 

TArt-e  i>  no  error  in  the  record,  and  Ou  iecm 
of  the  Supreme  Cowt  ef  the  Dittriel  it  a  finned. 

Tmeoopy.  Test: 

James  H.  UoKenner,  Cleric,  Bav-  Ooiat,  tt.  S. 


SARAH  E.  VANCE  AND  8.  J.  ZGIOLER, 
Her  Husband,  Plfi.  in  Err., 


r  tadt  mort8af< 
third  petaoos  n 

nable  Ume,  does 

gatioaof  UleooamKitlDailob  _ 
noiK  It  Is  In  ft!  Datura  a  statute 
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Vamcb  v.  Vasck. 


M  from  tbeopentloDof  itatuu* 
trsocoTded  to  iDfanla  ■nd  mar- 
fMa  vann,  w  out  rat  upon  any  Beneral  dootrine 
el  tb*  kiwitet  Umt  ouuot  ba  subjeotad  to  tfaalr 
wttoo,  but  la  evarr  butane*  upon  expteea  langiiMC 
a  (bow  Matotea  aliliv  tbem  tlnM  after  maiorlfr, 
V  inar  III— Hull  of  ooveitiiTa,  to   awort   tb«di 

"^  rao.fi80j 
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PERBORtothe  SnpremeCooit  of  the  State 
ot  Looiaiaiift. 
TUa  suit  was  brought  In  a  state  court  of 
Lodclank,  hj  a  minor,  af  Ur  her  emancipation 
aad  mmrriage,  afainst  the  succesalon  of  her 
fitker  and  natoral  tutor,  repreaeuted  by  hla  ez- 

A  Judgment  was  rendered  In  her  favor, which 
ncognized  the  exJalcnce  of  a  ladt  mortgage 
on  all  the  landf  owned  by  her  tutor  after  the 
aNuneoMment  of  Ui  tutorship.  The  Supreme 
Court  of  Loulaiana  affirmed  the  judgment  of 
tbi  lower  court,  on  appeal,  except  as  to  the 
exltteDM  of  the  tadt  mortgage  and  an  allow- 
w»  of  compound  Intereat;  w  La.  Ann.,  186; 
vbtfeupon,  Ibe  plaintiff  siMd  out  this  writ  of 

k  fnrtber  atatement  of  the  case  appears  In 
ibe  opinton  of  the  court. 
JfiMW.  Chkrles  W,  Homor  and  T,  J. 

Dmrmai.  Im  plaintifb  in  error. 
Mr.  E.  ML  HodaoB  for  ff.  W.  8mUI  <t 
I,  defendants  In  error. 


In  a  proceeding  In  the  Stal«  Court  of  Louisl- 
tan  the  pkintUf  ui  error  lecorered  a  Judgment 
H^Mt  ute  defendant  in  error,  as  eiecuirix  of 
•'"n  iiiiriminn  of  her  husband,  8.  W.  Vance, 
lertbe  sum  of  about  |75,000.due  from  him  to 
pUitifftn  oToras  her  natural  tutor.  The  sum 
tbnt  (oond  due  was  the  leault  of  an  account- 


Jfr.  JvtUtt  MIll*r  delivered  the  opinion  of 
This  is  ■  writ  of  error  to  the  Supreme  Court 


1K7. 

Article  aU  of  the  Civil  Code  of  Louisiana,  In 
toet  when  this  tutorship  began,  lays:  "  The 
Draper^  of  the  tutor  Is  tadtly  mortgaged  In 
farar  of  the  minor  from  the  dav  of  theappoint- 
ncBt  of  the  tutor,  a«  security  fur  bis  adminis- 
tiMioa,  and  for  the  responiibJUtr  which  results 

Tbe  cOTirt  at  pnbate,  which  adjusted  this  ao- 
eoont,  decteed  in  favor  of  the  plainiiff  In  er- 
nr  t^i  her  mortmge  privilege  for  thetums 
oa  isla«st  found  aae  her  be  recognized  on  all 
tka  kada  owned  bj  Samoel  W.  Vuce,  the 
iceaaaed  tutor,  on  and  after  the  16th  day  of  Oc- 
Wber,  1»». 

From  this  bnnch  of  the  decree,  certain  cred- 
(tors  of  tbe  deccMsd  tutor,  who  had  been  per 
MitiEd  to  intervsne,  anpenled  to  the  Supreme 
Com  of  the  Stale,  ana  that  coon  reversed  the 
c  of  the  pcDbMa  cooit  t^deddlng  against 
^  .  .  ,^.,gg 

)  was  dfr 


.    X  of  this  mortgage  privilege. 
Th*i  suhiimI  o«  which  tus  privilm  wi 
uad  hfound  in  Anide  1S8  of  the  (institution 
tf  tk«  State  of  Louisiana,  adopted  in  April, 
I9«.wh|di  to  as  follows: 

•  Oeoetal  Assembly  shall  provide  tor 
uctka  of  tbe  tights  of  married  women 
tC.8.  U.S.,  Book  97. 


tbe  registration  of  the  same;  but  no  mortage  oi 
privilege  sttall  hereafter  aSect  third  parties,  un- 
less recorded  in  the  parish  where  the  property 
to  be  aflected  Is  situated.  The  ladt  mortgagi^ 
and  privileges  now  existing  in  this  State  shflll 
oease  to  have  eSect  against  third  persons  aflet 
the  1st  January,  ISiO,  unless  duly  recorded. 
~       "        U  AMem" 

The  Legislature  did  pass  tbe  Act  of  March  8, 
1869,  No.  ftS:  "To  carry  into  effect  Article 
128  of  the  Constitution,  and  to  provide  for  re- 
cording all  mortgages  and  privileges."  Session 
Acts  1869,  p.  114;  section  11  reads:  "  Tbst  It 
shall  be  tbe  duty  of  the  clerks  of  the  dlstrid 
courts  of  the  several  pariahea  In  this  State  to 
make  out  an  abstract  of  tbe  inventory  ot  the 
proper^  of  all  minors  whose  tutors  have  not 
been  required  by  law  to  give  bond  for  tbeii 
tutorship,  such  abstract  to  describe  the  reel 
proper^  and  give  the  full  amount  of  the  ap- 
praisement of  all  tbe  property.both  real  and  per- 
sonal, and  rights  and  cre^Uts,  and  to  deposit 
such  abstracts  with  the  recorders  of  tbe  several 
parishea,  whose  duty  II  shall  be  to  record  the 
same,  as  soon  aa  received,  in  the  mortgage 
book  of  their  parish;  such  abetracUUibeinnde 
out  and  deposited  with  tbe  recorders  by  the 
first  day  of  December,  I66&,  and  recoided  by 
the  first  day  of  January,  1870.  This  section  to 
apply  only  to  tutorship  granted  before  tbe  pas- 
sage of  this  Act,  and  any  failure  of  the  clerks 
or  n^.orders  to  perform  the  service  required  by 
shall  subject  them  to  any  damages 

'aili — ' 

sliall  further  si 
than  $100  nor  more  than  $1,000,  for  the  bencflt 
of  the  public  Ecbool  fund,  to  be  recovered  by 
the  district  attorney  or  district  attorney  pro 
(An,  before  any  courtof  competent  Jurisdiction; 
sucii  abstracts  wlien  recordra  in  onv  parish  In 
which  the  tutor  owns  mortgageable  property 
shall  constitute  a  mortgage  on  tbe  said  tutor's 
property  uuiU  Uicfinaleetiiementanddiscuaige 
ottneiutor;tbefees  for  makingoutand  recording 
such  abstract  shall  be  the  same  as  tbe  fees  pre- 
scribed for  tbe  clerks  and  recorders  for  other 


nied  by  the  minors  for  whose  b^eflt  s 
services  were  performed  shall  be  sold  to  pay 
the  same,  and  U  no  person  or  property  be  found 
to  pay  the  same,  then  the  parish  shall  pay  (he 
same,  and  have  recourse  agnlnst  the  person  or 
property  ot  any  person  for  whose  benefit  the 
services  were  pi'fformed." 

The  case  comes  to  this  court  on  tbe  proposi- 
tion, that,  as  thus  construed,  the  Constitution 
and  Statute  of  Louisiana  impair  the  obligation 
of  ber  contract  with  her  tutor  concerning  bis 
duty  to  account  for  ber  estate  in  bis  hands, and 
also  violates  the  provision  of  section  1.  arlielu 
XTV.  ot  the  Amendments  to  the  Constltullon  of 
the  United  States. 

The  view  of  tlu  Supreme  Court  of  Louisiana 
on  this  instter  is  voy  clearly  presented  in  the 
following  extract  mm  Ita  Milnlon  In  the  case. 

"Waiving  the  question,  which  la  certainly  a 
debatable  one,  whether  or  not  the  obligations 
8M 


.  COCH^IC 


Svraxia  Couri  op  T&a  UnrrxD  Statba. 


tracts  we  think  tbe  pklDtlfTi  argument  iint«n- 
tble.  In  that  it  unumes  that  article  128  destroytd 
or  impaired  {dointiS'B  mortgage  obligation  Id 
the  aenw  of  the  Coiutltution  of  the  United 
BUtes.  Had  the  article  simplf  declared  the 
abolldon  and  extinction  so  I'nrionK  of  all  tadt 
mortgagee,  there  would  have  been  the  case  pre- 
■ented  %  plaintiff's  argument  Butitdidooth- 
ins  of  the  sort.  It  fixed  a  future  day,  reaaon- 
ablj  distant,  and  declared  tliat  such ' 


wa«  required  and  what  was  emisoillf  Jmt  to 
""'orbody. 

The  authorities  In  support  of  this  view  tn 

nple. 

Perhaps  the  case  most  directly  In  point  ia  oh 
In  this  court,  namely:  CvrOt  v.  Whittiqi,  13 
WalL,  68  [60  U.  B.,  SX,,  518], 

That  was  a  case  like  this,  ariafns  out  of  i 
statutory  contract,  to  which  the  Le^slatuie.bj 
-  law  enacted  after  it  was  made,  added,  u  is 


morteagea 
«  exist  aa 


this,  the  duty  of  ^ving  notice.    Curtis  pur- 
chased at  a  public  sale,  for  ddinqaent  ti 
tract  of  land,  and  recdved  from  uie  pro) 


Otherwise,  where  no  term  of  prescription  exists 
St  the  ioceptiOD  of  a  contract,  it  would  continue 
In  perpetuity,  and  all  laws  flziiig  a  limitation 
upon  It  would  be  abortive.  Now,  it  is  element- 
ary that  the  State  mav  eetablisb,  alter,  lengthen 
or  shorten  the  period  of  prescription  of  exist- 
ing rights,  provided  that  a  reasonable  time  be 
given  in  future  for  complying  with  the  statute." 
Bee,  Cooley,  Const  Um.,  p.  376;  Story.  CoJtsL, 
£36,  sec.  138G. 

Theae  obaervationa  seem  to  as  eminently  Just 
The  strong  current  of  modem  legislation  and 
Judicial  opinion  is  against  the  enlorcement  of 
secret  liens  on  prop^W.  And  in  regard  to  real 
property,  every  State  in  the  Union  has  enacted 
statutes  holding  them  void  afalnst  subsequent 
creditors  and  purchasers,  unless  they  have  act- 
ual notice  of  uielr  existence,  or  such  construct- 
ive notice  OS  arises  from  legialration. 

The  Constitution  of  Louidone  introduced  this 
principle  and  did  It  with  due  regard  to  existing 
contracts.  It  did  not  change,  defeat  nor  impair 
the  obligation  of  the  tutor  to  perform  that  con- 
tract. It  did  not  take  away  nor  destroy  the  se- 
curitT  which  existed  by  way  of  lien  on  the 


you  a  way  of  maklns  those  rights  known  by 
public  rt^tration  of  them  which  all  persons 
may  exai^e,  and  of  which  all  must  lake  no- 
tice at  their  periL    We  make  it  the  duty  of  of- 


Q  exists  to  make  this  regis- 


fleers  having  charge  of  the  offices  where  the  evl- 
J  — .  _*  — IT  rlaiTTi  exists  to  m"*""  '*"' '" 

,  lutT 

done.  We  give  yon  a  reasonable  time  after  this 
Constitution  is  passed  and  after  the  enabling 
statute  is  passed  to  have  this  registration  made. 
If  it  is  not  done  vrithin  that  time  yottr  debt  re- 
mains a  valid  debt,  your  mortgage  remains  a 
valid  mortgage,  but  it  binds  no  one  who  ac- 
quires rights  irfter  that  In  ignorance  of  jour 
mortgage,  because  you  have  not  -' —  '■• 


owner  of  this  tacit  mortgage  for  the  protectio 

of  innocent  persons  f"—' '"-  *' — "' —  • 

do  this  much  to  sect.  . -„    .      -,-- 

ted  (hose  in  iniorance  of  those  rights,  did  not 
impair  the  obligadon  of  the  contract,  dnce  it 
gave  ample  time  and  opportunity  to  do  what 


fleer  a  certificate,  whi<^  by  law  anthtnizsd  her 
to  obtain  a  deed  at  the  end  of  three  years,  if  ths 
land  was  not  redeemed  by  paying  the  amooot 
of  the  bid  and  interest. 

After  this  nle  and  before  the  end  <rf  tlie 
three  yean,  the  Slate  passed  an  Act,  that  whtre 
any  person  was  found  in  the  actual  occnpancr 
of  the  land,  the  deed  ahould  not  tatoe  unJesa  i  I 
vrritten  notice  bod  been  served  <m  the  ownv 
of  the  land  or  on  the  occupant  by  the  holdnot 
the  tax  certificate  at  least  three  months  ptiot 
thereto,  and  It  was  made  applicable  to  past  wla 
well  as  fiitut&  HisL  OurtiB  applied  for  and 
obtained  her  deed  withoot  giviiig  lUa  uctice, 
and  when  she  brought  suH  to  quiet  the  title  so 
acquired,  the  Supreme  Court  ^  Wiscondn  de- 
cided her  deed  void  for  want  of  It 

The  case  was  brought  to  this  court  on  lbs 
„  round  that  the  Statute  of  Wisconsin  requiring 
this  notice  impaired  the  obligation  of  the  coo- 
tract  evidenced  by  the  certificate  of  sale,  bat 
this  court  held  that  it  did  not  That  the  caa> 
is  very  like  the  one  before  ua.  Is  obvious.  The 
court  said:  "That  the  statute  la  itot  void  be- 
lt is  retrospective,  has  been  repeatedly 
held  by  this  court,  and  the  feature  of  the  Ad  ol 
1867,  which  makea  it  applicable  to  certifleaiea 
already  issued  for  tax  tales,  does  not  of  itMtf 
conflict  with  the  Constitution  of  the  United 
Stales.  Nor  does  every  statute  wbldi  afteos 
[he  value  of  a  contract  impair  its  obUgatioa. 
It  Is  one  of  the  continnncMs  to  iridch  partica 
look  now  la  making  a  lar^  class  of  oootractt, 
that  they  may  be  affected  m  many  wi^  by  state 
and  by  national  legislalion.  For  sodi  legials- 
Uon  demanded  t^  the  public  good,  however  it 
may  relroact  on  contracts  previoosly  inade,aBd 

,      ,  "-  iltvofperfo 

ucn  perfon. 

^_-„ resliaint  in  the  Fed- 
eral Cons 

performance  renutins  In  full  tone.  Intbecaaa 
before  us  theri^t  of  the  plalntia  ti  iwi  taken 
away,  nor  the  tune  when  she  would  beeotftled 
to  It,  postponed.  •  •  •  The  right  to  tSm 
money  or  the  laud  remalnB,andcanbeenforce4 
whenever  the  nu^  gives  the  requidte  legal  no- 
tice. The  anUiorfty  of  the  Legislataie  to  frama 
rules  by  which  the  right  of  r 
rendered  effectual,  cannot  b 

among  the  most  appropriate  «      _, „_„ 

some  of  these  Is  the  notice  icqnind  by  ■tatote.' 

In  the  case  of  La.  t.  Iftit  Orteamt.  102  U.  &, 
208  [XXVL,  188],  the  Suprone  Coon  of  tt 
State  refused  the  relator  a  wilt  of  ate  ' 
Iq  enforce  a  levy  of  taxes  to  p^  a  ] 
against  tbe  d^y,  on  which  an  execu 
been  issued  and  a  return  of  fwOs  iM_ 
The  Supreme  Court  denied  tbe  writ  becaase  J 
relator  bad  not  it^jlsteKd  hla  Jod^DMnt  wttb  ■ 


Ex  Pabtb:  Hdrs  HaBO. 
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I 'n>|m  officer  of  the  citr,  undeTtRlatntewhicb 
^'•|lliml  mcb  regiitr;  uotder  that  proper  lev; 
ti  i&xa  might  be  made  and  judgments  paid  in 
tbdr  proper  otder. 

The  CMS  iTBa  brought  h>  this  court  on  the 
tir^NMitioii  that  the  statute  which  was  enacted 
ttler  lebrt^a  contract  was  made,  was  an  Im- 
puimeat  of  lla  obllgatloii  within  the  DneaniDg 
tf  the  CooMftDtion  of  the  United  States. 

Bat  thia  comt  held  that  the  legistry  of  these 
tadgmenta  waa  "AcoDveiiieut  tnodeof  inform- 
mg  the  cftr  authorities  of  the  extent  of  the  Judg- 
tnoita,  and  that  they  hare  become  executory, 
lo  the  ei^  that  proper  stepc  maf  be  taken  for 
their  p^rnMSt.     It  does  not  impair  existing 

In  Jaek^mt.  ZompAire,  8Pet.,S00,  this  court 
i^:  "It  is  whhin  the  undoubted  power  of 
Sum  LegislatorM  to  pass  recording  Acts,  by 
vUcb  tne  elder  gnotee  shall  be  pc»tponed  to 
atooBger,  If  the  prior  deed  l«  not  recorded 
within  tlw  limited  time;  and  the  power  is  the 
MBS,  whether  the  deed  is  dated  before  or  after 
Ike  recording  AcL  Though  the  effect  of  such 
a  law  tilo fender  thepriordeedhkuduleutand 
void  agaii>*t  a  subsequent  purchaser,  it  is  not 
a  law  impabing  the  obligation  of  contracts. 
Sttcb,  too,  is  the  power  to  pas*  Acts  of  Ilmita- 
(iOB.  and  uielr  effect.  Reason  and  sound  policy 
kare  M  to  the  general  adoption  of  laws  of 
both  desalMkHia,  and  their  TaUdity  cannr-  *-- 


.  Whitnej/,  above 

The  decWons  in  r^rd  to  the  Statute  of  Lim- 
tatkn  are  full  lo  the  same  purpose,  and  as  the 

Snpnme  Court  of  Loolalana  ta;e,  thu  Is 

uc  cf  limitation,  siTtoga  reaeonnble  time 
ta  which  the  faokleT  of  one  of  these  secrei 
■*j  make  it  public,  otherwise  it  will  be  void 
sedoat  subsequent  purchasers  and  creditors 
wtthoot  notice. 

The  case  of  Terry  t.  ^Indersun,  95  U.  8.. 
pQIV. ,  3S9]  presents,  in  the  terse  ianrna^  of 
the  CkiifJ'»ttu£  of  this  court,  both  ibe  rule, 
ite  nasrn  for  It  and  the  limltatioi)  which  the 
ccostitDlkMial  proristoo  implies.  This 
k  sara.  "Has  often  decided  that  stati 
BadutkMi  affecting  existing  rlffhts  are  d 
coMtituclooal,  If  a  reasonable  time  is  given  for 
(hr  enforcement  of  the  action  before  the  bar 
lakes  effpct' 

Be  adds,  ta  reference  to  the  case  then  before 
ite  enuft,  whidi  waa  a  Sonth  Carolina  statute 
H  faattstlofi,  pasaed  siooe  the  dvU  war;  "The 
iirtiiiaii  interests  of  the  entire  people  of  Ibe 
xate  ImI  lieen  overwhelmed  by  a  caUmlly  corn- 
ana  to  aU;  sodeiy  demanded  that  extraordinary 
•flans  be  made  to  get  rid  of  old  embarrassments, 
tad  pcfBift  a  reonanization  apon  the  basis  ol 
fkcBcworderoftttlDg*.  Thiaclearlypresented 
a  ca«e  for  l^lsIatiTe  interference  within  the 
jtBttatoeocMOf  conatitnlionnlUmitationB.  For 
•.sta  uwrpoae  the  obUntiont  of  old  contracts 
•"lUwit  be  impaired,  bot  their  prompt  enforce- 
sesi  mold  be  Insisted  upon,  or  an  abandon- 
««at  dafaned.  That,  aa  we  think,  hae  been 
Agmc  ba«,  and  BO  more."  Aitd  Joabroy.  £am 
yUnr.  is  agalB  died  whh  approval. 

TW  aaaofl  principle  Is  asserted  in  the  case  ol 
rMlleiiiiijv.  Arton,  al  the  last  Term,  104  D. 
•    MB  [XXTL,  est].    Other  cases  in  this  court 

Mar.  a. 


KuBaaHiuy.  Barnaf»Le»»ee,hYtX.,Wt\B^* 
V.  Tra(«-«>n,17W(ill.,69a[MU.8.,XXL,787]; 
Stuf^MV.  (AvifninsA(W(l,4Vbeat,132. 
It  is  urged  that  because  the  plainliS  in  emn 
as  a  minor  when  this  law  went  into  operation, 
..  cannot  affect  her  rights.  But  the  CoDStitn- 
tion  of  the  United  Suies.  to  which  appeal  is 
made  in  this  case,  gives  to  minors  no  special 
rights  bc}'oud  othete,  and  It  was  within  the  Icg- 
Umtlve  competency  r>f  the  Stele  of  LouUlantilo 
make  exceptionsin  their  favor ornot.  Theei- 
emptions  from  the  opemtion  of  statutes  of  lim* 
ilaaon,  usually  accorded  to  infants  and  married 
women,  do  not  rest  upon  any  general  doctrine 
of  the  law  that  they  cannot  be  subjected  to  their 
action,  but  in  every  Instance  upon  express  lan- 
guage in  those  statutes  eiyioE  them  time  after 
majority,  or  after  cessation  (U  coverture,  to  as- 
sert thcor  rijrhta.  Ko  such  provirion  is  made 
here  for  sudi  exception,  but,  in  place  of  it.  the 
L^islature  has  oiade  it  the  duty  of  the  proper 
officer  of  the  court  lo  set  for  them.  It  was  also 
the  duty  of  the  under  tutor  appointed  In  thia 


they  answer  also  eBlectuaUy  the  suggeetioi 
regard  to  the  Fourteenth  Amcndmcat  of  the 
Constitution  of  the  Dniled  States. 

Wttetnot^rorinVitrKordofGieeate^whith 
thU  amrt  hatjvriidieb'an,  and  tAs  deeret  of  (As 
Suprmru  Courtof  Ltmitiaitait<(fflrB>«cL 
"true  copy.  Teat: 

James  H.  UcKenner,  Clerk,  Sup.  Oonrt.  U.  8. 


(See  &  C  Beporter's  ed- uz.  ua.) 
Writ  of  habeas  corpus,  ofm  tf. 

This  Murt  hM  nulhorttj  to  tasue  the  writ 

•em  eorptf.  but  eiocpt  In  caww  afreiCtlne 


APPLICATION  for  a  writ  of  Aoteu  eorjm*. 
The  case  is  siitlicienlly  slated  by  the  court 
Meurt.  8.  F.  PhiUipt.  TJioruu  BimoH*  and 
MmH  HeAlUatar.  for  petitioner. 
No  opposing  counsel  appeared. 

Mr.  Chu^  Juttiee  Walta  delivered  the  opin- 
ion of  the  court : 

This  is  an  application  for  a  writ  of  hi^eat  ear- 
pui,  for  the  purpose  of  an  inquiry  Into  the  le- 

ality  of  the  detention  of  the  petitioner.  Hung 
ing,  a  subject  of  the  Emperor  of  China,  by 
the  chief  of  police,  under  K  warrant  for  his  ar- 
rest, issued  by  the  police  judge  of  the  City  and  [BBS] 
County  of  San  Frandsco,  Califoniia,  for  a  vio- 
lation of  an  order  or  ordinance  of  the  Board  of 
Supervisors  of  such  dtyand  county,  alleged  to 
be  in  contravention  of  the  Constitution  and  of 
a  Treaty  of  the  United  Stales. 

It  bat  long  been  settled  that  ordinarily  this 

court  cannot  iMuea  writ  of  AoicaseOTTnu except 

811 


GS6,  567;  G2S-G41 


Sdfremz  Cotm  or  thb  Ukuxd  SxAna. 


Oct.  Ti»», 


Ji-LA..,  son  ;  oz  parif  j/in(r 
U.  8..  XXI.,  8751 ;  BxparU 
f  XXIII.,  788] ;  iflr  parte  P 
841  [XXV.,  677]  i  &  pan 


ilj  BxparU  Porta,  9B  U.      , 
._j  .  iflr  parte  Firptnia,  100  U,  8., 

^ ,  677]  i  &  part)  A"«JoW,  Id.,  874 

[XXV.,  718]. 

SectJon  761  of  the  Revised  Statutes,  wtilcb 
ie«nacts  a  dmllar  provUion  in  the  Judiciary 
Act  of  1780,  tec  14,  gives  Ibb  court  auUioritj 
lo  tauo  the  writ,  but  except  in  cases  affecting 
embassadors,  other  put>lic  minieteTS  or  consuls, 
Aud  those  In  which  a  State  is  a  party,  it  can  onlj 
be  done  for  a  review  of  the  judicial  decision  of 
Bome  inferior  ofBcer  or  court.  Tlii*  petiti/M 
praenti  •no  ruch  earn,    2K«  xnii  it,  wnteqaenUy, 

True  oopy.   Test: 

Jame*  H.  HoKenney,  ClsTk,  Bup.  Court,  U.  S. 


SkPartt: 

In  the  Matter  of  tbe  BALTIMORE  AND 
OHIO  RAILROAD  COMPANY,  PttiUoner. 

(See  8.  C,  Repoiterl  ad.,  tM,  IWT.I 
Final  jvdgmaU,  what  i*— mandamua.  uih^n  not 

L  Wliera  In  an  Botiou  of  replevin,  tteolt'onltooait 
qnuheil  and  vacated  tliB  writ  and  dlBmlaaed  the  ao- 
oon  at  tlie  ooMs  of  the  plaintiff,  and  awaided  eze- 
outloD  beoaiue  It  had  no  JuriBd]otloii,thi*lsa(lQal 


.. t  mondiinntf  cannot  lanieto  levlew  a 

flnal  Judgment  wbicb  la  within  our  jurMlotion,  and 
lubliict  to  review  here  on  a  writ  of  error.  Jtfando- 
miM  cannot  be  used  to  perform  the  offloe  of  a  writ 


go.  15.  Orig.] 
.  ISSS.    Deac 


DeadtdMa^r.lBSa. 


PETITION  for  a  writ  of  mandatnv. 


No  opposing  counseL 

Mr.  Clii^  JiuHct  WaJt«  delivered  the  opin- 
ion of  the  court; 

Tliis  petition  shows  that  the  Baltimore  and 
Ohio  Railroad  Company  brought  an  action  of , 
replevin  against  John  £.  Hamilton  in  the  Cir- 
ciut  Court  of  the  United  Sutcs  for  the  Eastern 
District  of  Virginia,  to  recover  the  possession  of 
certain  railroad  cars;  that  a  summons  for  Lbc  de- 
fendant and  a  writ  of  replevin  for  the  property 
were  issued  In  the  suit;  that  the  defcnaant, 
Hamilton,  was  duly  served  with  the  summons; 
that  the  properiv  sued  for  was  taken  by  the 
marshal  under  the  writ  of  replevin  and  deliv- 
ered to  the  Company;  that  a  declaration  wai 
filed,  and  that  before  pleading  Uiereto,  Hamil- 
ton appeared  and  moved  to  vacate  the  writ  of 
replevm  because  the  court  had  no  JurlsdictloQ 
10  Issue  the  same.  Tbls  motion  was  heard,  and 
thereupon  the  court  ordered  and  adjudged 
"That  said  writ  be  quashed  and  vacated;  and 
bU  proceedings  subeoquenl  lo  be  of  no  avail;" 
and  that  the  action  "  be  dlsmlsaed  at  tho  coals 
of  the  plaintlfr,  for  which  execution  may  la- 
—fl,  etc.'' 


subject  \a  review  here  on  a  writ  of  error.  Upea 
such  a  writ,  the  question  of  the  right  to  istiD- 
tain  the  action  on  wtiich  the  case  was  adjodgnl 
below,  if  presented  by  the  record,  may  bet» 
examined  here.  This  being  so,  a  writofswa- 
damiu  cannot  issue.  It  has  been  often  held  that 
mandamti*  cannot  be  used  to  perform  IheolBc* 
of  a  writ  of  error,  Sk  parte  Hoard,  106  C.  3.. 
680  [XXTL,  11771:  Separt»Li>riiiff.MV.6.. 
41B  [XXIV..  165]. 

In  jEt parte  fi.  a>.,108  V.  8..  1«e[XXVI., 
461],  it  was  expressly  decided  that  a  wrilof 
mantfamuj  could  not  be  used  to  bring  up  t« 
review  a  Judgment  '**•********■*"  **.,-<  ^^-t.!** 
to  Uie  lunsdictlon. 
asked  m  ttiis  case. 

T/ie  arit  it  denied. 
True  copy.   Test : 

Jamea  H.  MoKenney. Oert,  Sop. Court, U.S. 


HilAL  BUGGLES,  Ptfl  in  Or., 
». 

PEOPLE  OP  THE  STATE  OP  ILLIK0I8. 
(Bee  8.  C,  Beporter-B  ed..  526-511.) 

nily  from  eotemmettt  emtrol— 


S.  WtMO  In  a  cbarterof  aTBlboad  oompaayKii 
expressly  declared  that  do  by-law  shall  he  isads 
that  Is  In  oonfllot  with  the  laws  of  the  Stats,  and 
that  the  lates  of  ohine  to  be  levied  and  doUsMhI 
for  the  oonveyanoe  oi  persons  and  loopet^  an  to 
be  TCffulated  by  tv-laws.  only  suob  oboria  osa  te 
ooUeiAed  OS  are  allowed  by  the  laws  of  the  etue. 

8.  Inmirhrnnr  Inthiinhnrnfinnf  dlimllrslsiillr* 
on  the  subject  the  power  ot  the  dlmton  dth-  the 

of  reaaoDBbleness :  but  tf  the  Stale  eetabUA  ■  mu- 
Imum  of  lalce  to  be  obonted  by  raflroad  ooBqastn 
tor  the  transportation  of  persons  and  nrcqiarty,  the 
rates  Died  by  the  directMs  must  ooDJfbnn  to  uii*- 
quirementa. 

4.  Wben  the  words  of  a  charter  ot  tnoerpenim 
are  plain  and  Interpret  tbemselvsa.  aztrlnsto  fsots 
will  not  be  oonslderM  ss  bearinc  on  tbsliiBi — ' — 

[No.  IP-  ' 
Argwd  Mar.  9.  It,  188S. 


In  March,  167S,  Morgan  Lewta,  the  oomplain- 
ing  witness,  demandealn  be  carried  at  the  me 
established  by  the  L<«islsture  of  Dliitoia,  three 
cents  per  mile,  from  Buda  to  Nqunaet,  Olinoi-s 
points  on  the  Chicago,  Burlington  and  QoiBcy 
Railroad,  tendering  eighteen  coils,  bdag  lltat 
amount,  which  the  conductor,  Nal  Rugglee, 
refused,  and  demanded  twenty  cents,  the  reg- 
ular fate  established  by  the  company.  Lewis 
refused  lo  pay  more  uan  the  statirtoty  fftrc, 
and  thereupon  Bnmlea  attempled  to  expel  him 
from  the  train.  FTDceedinga  were  instituted 
against  the  conductor,  Rugnea,  for  asMOlt  and 
battery,  and  he  woa  fined  flO  and  coats.  Tha 
case  was  appealed  to  the  Snpmne  Court  of  Illi- 
nois, where  the  Judgment  was  affirmed  (A^ 
gitt  V.  Peojie,  Bl  111. ,  2S6),  aul  bnng^  bea«  oc 


RnoaLss  V.  Pboplk  or  iLUHon. 


526-&41 


-JO  the  constructiOD  of  that  clause  . 
ttitatioD  of  Uie  TTniled  States  wbicb  prohlbiia 
■  Stale  froia  pudng  laws  impairinK  the  obli- 
giiioa  of  a  ooDtracL  The  plaintiff  u  eiror  or 
^ipellaot  claimed  that  he  was  Justified  in  tlie 
act  for  wbicb  be  was  prosecuted  in  the  court 
'  '    r,  t^  the  duuten  of  the  Chicago,  Burling- 


that  Mid  chatten  conceded  to  Bald  coDipany  the 
ri|^  to  fix  the  rates  for  the  tmiupoTtatioD  of 
penon*  and  property  over  and  upon  said  road, 
ud  that  aala  (barters  constituted  a  contract 
■obatandallj  guarantied  and  protected  bj  the 
ConstitaHoD  of  the  United  States;  and  I  certify 
That  mM  claim  was  disaliomed  and  decided  aa- 
reraelj  to  said  appellant,  by  the  aaJd  Supreme 
Coon,  upon  the  ground  that,  by  virtue  of  the 
proTimons  of  a  statute  of  the  Slate  of  Illinois, 
paned  nbaequentlv  to  the  granting  ot  the 
charten  of  the  said  Chicago,  Burlington  and 
Quiocj  RaOroad  Company,  a  less  rate  of  fare 
tar  ttaommtation  of  persons  and  property  upon 
Hid  TcNMi  bad  been  eatahllsfaed  by  state  author- 
ity than  the  rate  flied  by  the  company  under 
tothority  of  its  charier,  and  that  said  statute 
cOBtroIwd  the  diarter  of  the  company  In  re- 
pvd  to  the  TMOB  of  trtuuponation  orer  and 
opoD  Mid  road,  and  that  the  provisions  ot  said 
chartan  granting  to  said  company  the  right  to 
fx  the  latea  for  the  transportation  of  persons 
aad  property  over  Its  road  did  not  constitute  a 
oootiMt  protected  t^  the  ConMitutlon  of  the 
tJoiied  SUiea,  but  was  subject  to  alleratiOD  and 
wodWwttoB  by  the  Legislature  of  Dlinois,  all 
if  wbkblaherMiydulycerUfled,  to  the  end  that 
the  Mid  spp^lant  may  present  the  said  quration 
»  Ike  Snpteme  Court  of  the  Coited  Slates  for 
^odieatloii. 

WlmeM,  the  Hon.  Plnkney  H.  Walkei ,  Chief 
JnMkaof  the  Supreme  Court  of  the  Sta>  of  II- 
BKi*.  tU*  iWUi  day  of  September,  1879. 

P.  H.  Walker." 

Mmn.  inrt  D«zt«r,  Sidner  Bartl«tt 
nd  A  B.  Brouning,  lot  plaintiff  in  error: 

Tbe  ooly  question  in  ttila  case  Is,  whether 
tke  cfaaner  granted  to  the  Central  Military 
naa  RaOroad  Company,  now  the  Chicago, 


B  this  State  and  the  company  as  authoriiee 
Ifee  oompaDy  to  establish  Its  own  rates  of  fare 
•■d  Iieiglit.  beyond  InlerfereDce  by  the  Stale. 

Tie  sMntion  of  this  question  d^>ends  upon 
ipedal  ledslatlon  of  a  peculiar  character,  nav- 
iag  bat  utile  relation  to  the  class  of  general 
dMHa*,  whlcb  have  been  so  frequent  in  the 
lisishirnii  of  ahnost  every  State. 

If  a  omtntct  was  made  granting  to  the  board 
ml  dtteden  of  tbe  railway  company  the  right 
t»  delaiulue  Iti  own  rales,  the  reasonableness 
at  that  oontraq  cannot  be  aaaailed,  for  what- 
ever it  WM  otnnpetent  for  the  parties  to  agree 
i«  1>  alwsn  In  the  law  reasonable.  The  State 
^T*  oar  board  the  right  to  determine  the  rate 
ood.  wbea  th^  haTe  so  determined,  we  do  not 
Aarge  an  nnreaKoable,  but  a  reasonable  rate. 

TlMpow^of  the  State  to  make  binding  con- 
oacti  of  lUs  Betare,  Is  now  recognized  by  all 
•aom  as  dse  of  the  attributes  of  lla  sovereign  ty. 
MHC.S. 


8laUBk.Y.S7U)op,ieB.ow.,Silli;  B.  R.  f^^rp. 

B.  R.  Co.  2  Gray,  82;  Perrine  v.  CaiuU  Co., 
9  How.,  173;  R.  kCo.ir.  Md.,  31  Wall.,  471 
"8  V.  8.,  XXIL,  683);  I^rnprte  Co.  v.  MiOtr, 

Johns.  Ch.,  112;  Bukman  f.R.R.  Co.,  8 


P^ 


^ge,4S, 
Thepowt 


power  to  grant  to  eorporatlona  the  abso- 
lute right  to  fix  their  own  rates  of  toll,  is  ex- 
pressly recognized  hj  this  court  in  tlie  so-called 
Oranger  Cruei:  S.  AOo.r.Totea,,  A4U.  S.,161 
(XXiV.,  95);  Ffik  T.  B.  Co.,  94  V.  8.,  176 
(XXIV.,  m);R  B.  CSi.T.  JIato,94U.  8..  180 
(XXIV.,  99). 

We  deny  that  the  power  to  regulate  the  rates 
of  freight  of  common  carriers,  as  sustained  by 
the  courts,  emanates  from  the  police  power. 

The  police  power  extends  to  all  matters  af- 
fecting the  public  bcaltji  and  public  morals, 
and  as  a  conseauence  all  persons,  natural  or 
artiScial,  ore  subject  to  audi  rules  and  regula- 
tions aa  may,  from  time  U>  time,  be  ordained 
aod  established  for  the  preservation  of  health 
and  morality. 

.StoM  V.  Mim.,  101  U.  8.,  814  (XX VL,  1079); 
Boer  Oo.  v.  Mau..  97  U.  S.,  36  (XXIV.,  BBS). 

The  theory  of  the  Mwin  Cam  is,  that  the 
courts  give  to  the  voluntary  act  of  the  party  its 
intendM  lesal  effect,  and  sustain  and  establish 
the  right  of  tbe  public  to  use  the  property  thua 
dedicated  for  a  reasonable  rate,  ana  to  enforce  its 
right  by  appropriate  legislation  as  derived,  not 
from  the  sovereign  police  power,  but  from  the 
voluntary  act  of  tSe  owner  of  the  property.  But 
In  tbe  cases  of  A  A  Oo.  v.  loioa  (Mipm),  and 
PeiJc  V.  R.  R.  Go.  (npra),  this  court  held  that 
where  the  contract  of  tbe  State  excluded  ilie  im- 
plieddedlcation  tbe  doctrine  of  the  Munn  Com 
nai;  no  application. 

Grants  of  the  kind  under  discussion  are  con- 
tracts within  the  constitutional  provision  pro- 
hibiting States  from  passing  any  law  impairing 
the  obligation  tbcreof. 

BiflfffiinitonBr.,  8  Wall..71  (70  U.S.,XVIIL, 
142);  Hdyt^  Co.  v.  Lvman,  IS  Wall.,  fill  (83 
U.  8. ,  XXI.,  137);  MilUr  v.  Stofa,  15  WaU.,  488 
(83  U.  8.  XXI.,  101). 

Mesm-M.  Jamas  HeCartnej',  AOy-Gen,  <(f 
lUiiuni,  Jamea  K.  EdaaJl  and  John  R  Hiut- 
Uy,  for  defendant  in  error: 

All  public  grants  are  strictly  construed. 
Nothing  can  be  taken  against  the  State  by  pre- 
sumption or  inference  in  a  case  like  ilili,  where 
the  immunity  claimed  calls  for  an  abridgement 
of  the  powera  of  government,  or  any  restraint 
upon  their  exercise. 

/W.  R.  R.  Tax,  18  Wall.,  206(86  U.  S.,XXI.. 
888);  O/utrUtRioer  Bridge  \.  Wdrreit  Bridge,  11 
Pet.,  420;  Bank  v.  Billingt.  4  Pet.,  614;  U.  8. 
V.  Arroloiuin,  6  Pet.,  738;  R  R.  Cb.v.  Bnggl, 
2  Zab.,  6^;  Sedg.  Slat  and  Const.  Law,  683; 
Int.  dt  T.  Oo.  Y.Itetx>li,19  How. ,416, 435;  Eailm 
BIc.  V.  Om..  10  Pa.,  443. 

Where  any  doubt  exists  aa  to  the  powos  un> 
der  a  charter,  those  doubts  must  be  resolved  in 
favor  of  the  State. 

Fertiliter  Co.  *.  Hade  Park.  97  U.  S.,  AM 
(XXIV..  108^;  Com.  v.RR.  Co..  37  Pa.,  839; 
n»matY.R.B.Co.,  101  D.  8.,  71  (XXV.,  960). 

The  chartere  of  this  railroad  company  do  not 
give  an  exclusive  power  to  the  officers  of  the 
company  to  fix  ratca.  The  reservation  of  the 
police  power  to  regulate,  la  In  no  way  parted 
with. 

Sit 
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Private Iawb of  ni.,184a,  83, 96,9Q;  IB47,144; 
1853,  86;  Jaekun  r,  Lam^irt,  B  Pet  ,280;  BaiUc 
V.  B'UiTtgi,  4  Pol,  6U;  ftm'M  v.  Oanal  Co.,  B 
H0W..17S;  Headf.Int.  O>..aCrM0h.l27;  iMeA- 
mond S.  S.  Oo.y. Ltmiia.  B.R.  Co.,  18 How..  71; 
Mintum  V.  Lame,  38  How.  ,485  (64  V.  8.  ,XVI. , 
574);  Bk.ofAvguttay.  Sirt«,13PeL,619;B.R 
a».  v.  njiw.  17  Wall.,B60 (84 U.  8. ,  XXI.,710); 
Fanning  y.  Oregoire.lZ  How,,  HZi'.Binghamton 
Bridge  lh..B -Wall.  51  (70U.8.,  XYIII.,  137); 
Turnpike  Oo.  v.  8tnt«,  8  Wall.,  210(70  U.  S.. 
XVIIL.ISO);  ifiMiT.  k.  Clair  Co.,  8  How.,568; 
Tolnlo  Bk.  T.  Bmut,  1  Ohio  St.,  822:  Shorter-^. 
/^i(/i,  9 Qa. ,  B17;  Sfeito  V.  it  B.  Cfa.,  24  Tei.,80; 
BpHnq  VeUlet/  W.  W.  v.  San  Praneiteo,  62  Cul., 
Ill;  CoHiMT.  Sierman,  81  MUb.,  879;  Turn- 
jiikaCo.T.  flKipi«,8aill.,174:  Tlmnpton-t.  B.  R. 
Co.,  8  SandT.  Ch.,  G2B;  M.B.Co.  v.  IT.±  8.R.B. 
Co. ,  6  Paige,  564;  Sx  parte  L.  I.  R.  B.  Co.,  19 
Wend..  87;  Tuekahoe  C.  Oo.  v.  Tuclca^Mi  R.  R. 
r.o.,1 1  Lelgh,4a;  Mclnh/rt  y.Ingraluim.W  Mlsa.. 
85;  Hart/iml  B.  Ca.v.  Union  Ferry  Co.,29  Conn., 
SIO;  Cooley,  Cnnst.  Lim„  572. 

The  power  of  the  Company  to  fix  rales  has 
annexed  Oieretn  the  implied  condition  that  such 
tKt«fl  muBt  be  reasonable. 

1  HargTOTS,  Law  Tracts,  pt.  8,  ch.  8,  p.  77; 
Hutch.  Carr..  sec.  447;  R.  R.  Co.  t.  iWe,  67 
IU.,11;  Ormithv .Great N. Rt/.Co.,llS:icb.,7i2: 
Fiddinglanv,  S.E.RV.C0..9I1:.  C.L.,  111,1  " 
AOnua  T.  Infflit.  18  East,  527, 638;  R.  R.  Co. 
Blake,  94  U.  8.,  180  (XXrV.,99);  R.  R.  Co. 
PeopU.  96  ni.,  818;  RvggUfv.  /Vopfc,91  IU.,258, 
S66. 

The  power  to  deletinlne  what  maximum  ratei 
arc  reasonable  Is  a  proper  leglslatiTe  function, 
and  such  ratea  may  be  prescribtd  bT  Uw. 

Mann  v.  lU..  9411.  B.,  133 (XXIV.,  86)- iWt 
T.  ftO'..94U.  S.,I8S(XXIV..»7);^.«.a>. 
T.  Blake  (tapra).  e^ 

Mr.  CAi^Ju<(ie«W»lte  delivered  the  upli 
Um  of  the  court: 

In  the  view  we  have  taken  of  this  case,  the 
onlv  question  that  need  be  considered  Is,  wheth- 
er the  charter  of  the  Central  Milltai?  Tract  Rail- 
road Company,  one  of  the  Dlinoia  Corporations 
which,  through  agreements  of  consolidation, 
an  DOW  reprtseDled  by  the  Chicago,  Burling- 


toflx  the  rates  of  far«  and  freight  to  be  charged 
for  the  conveyance  of  persons  and  property  on 
its  railroad,  free  of  all  control  by  the  State.  If, 
on  examination,  we  find  that  no  such  grant  was 
Intended, It  will  be  unnecessary  to  decide  wheth- 
er one  Legfslattire  has  the  power  to  Mod  suc- 
ceeding  L^lslatures  by  a  contract  to  that  effect. 
The  ptovUioas  of  the  charter  relied  on  to  eft- 
[629]  tablish  Budi  a  gnnt  may  be  slated  as  follows: 
"      "     ith  of  Nc       *       — "         ■    ■ 


On  the  61 


f  November,  1840,  s 


pOTB^ona."    That  Act  contained  the  following 
provisions: 

"Secdonia.  The  dlrectora  of  such  company 
■hall  have  power  to  make  by  laws  for  the  man- 
agement and  disposition  of  stock,  property  and 
busineas  affairs  of  such  company,  not  incon- 
tlstent  with  the  laws  of  iliia  State,  ud  prescrib- 
ing the  duties  of  olScers,  artlScere  and  servants 
that  may  be  employed,  for  the  appointment  of 


all  officen  for  carrying  on  all  the  bosbtMvtlli' 
in  the  object  and  purpoaee  of  such  compuj. 

"Section  21.  Every  such  corporation  ibill 
poMesi  the  general  powen  andbesnb^toiht 

Sneral  llalmitiea  and  restrictions  exiueMtd  Is 
e  weclal  powen  following,  that  li  to  ht: 

"8.  To  take,  transport,  carry  and  convtyptf- 
Bona  and  propiity  on  their  railroad,  by  Uh  force 
and  power  of  steam,  of  animals,  or  any  mecbKt 
ical  powen,  or  by  any  combination  of  them, 
and  receive  tolls  orcompensaiiou  therefor. 

10.  To  regulate  the  dme  and  maoBs  in 
which  paasengera  and  property  shall  be  tn» 
ported,  and  ^e  toUa  and  comjieDntioD  to  be 
paid  therefor;  but  such  compatsation  foruj 
passenger  and  his  ordinary  namtge  shall  not  I 
exceed  three  cents  A  mile,  unlesHby  ipedll  Aid 
of  the  Legislature,  and  shall  be  sob  ject  to  •!(«■ 
-.-■ hereinafter  provided. 

Uoo  82.  The  Legislttore  m^y,  when  toy 
such  railroad  shall  be  opened  for  use,  from  lime 
to  time,  alter  or  reduce  the  rates  oIloU,  bie, 
freight  or  other  profits  upon  such  rood;  hot  (he 
same  sliall  not,  without  the  consent  of  the  co^ 
poration,  be  so  reducedas  to  produce  withi^ 
profits  leas  than  fifteen  per  cent  per  annimi  on 
the  capital  actually  paid  in;  nor,  unloBS  ona 
examiuation  of  the  amounts  received  sod  tx- 

Knded,  to  be  made  by  the  Secretary  (tf  Sut& 
shall  OBcertoii)  that  the  net  income  divided 
~  e  companv  from  all  aonrcee  for  the  yoi     ,, 
lost  past  uiall  have  exceeded  on  annuu  in-    ' 
come  of  fifteen  percent  upon  (be  capital  of  the 

iiporatioD  actuallv  paid  iil" 

On  the  16tb  of  February.  1851,  aiMNher  Act 

aa  passed  to  incorporate  the  Central  Hiliurr 
Tract  Railroad  Companv,  for  the  perpose  at 
building  and  using  a  railroad  between  certain 
designated  points.  Section  8  of  that  Act  is  si 
follows: 

"Section  8.  The  said  company  is  hereto  en- 
ated  and  incorporated  for  the  porpooe  of  or- 
ganizing  under  an  Act  entitled 'An  Ad  to  Pro- 
vide for  a  General  System  of  Railroad  Incorpo- 
rations,' in  force  November  G,  IStf ,  and  in  ill 
things  shall  be  mvemed  by  the  pn>viai»i 
thereof,  and  shall  oe  entitled  to  have  and  enr- 
else  the  powers  and  privileges  and  be  mbjsct 
to  the  liabilities  tlierem  enumerated;  Avnded. 
That  the  foregoing  corporation  may  otod) 
themselves  to  and  form  a  port  of  Ibe  Noithtra 
Cross  Railroad  Company,  in  such  *"*"""  0( 
on  such  terms  oa  said  compooiee  oboU  agree.' 

On  the  19th  of  June,  1863,  another  Act  was 
passed  "Toameitdan  Act  entitled  'An  Actio  In- 
corporate the  Central  Military  Tract  Baitioad 
Company.'  "  The  foUowinx  ore  the  ports  of 
iliis  amending  Act  on  whliih,  In  our  opinion. 


companv  shall  be  vested  in  and  esercited  by  1 
board  of  directors,  and  such  officcra  and  igenu 
as  they  shall  appoint         •  •  • 

Section  e.  The  said  company  alioUhaTe  pow- 
er to  make,  ordain  and  eataoHah  all  auch  by- 
laws, rules  and  regulations  as  may  be  deemed 
expedient  and  necessary  to  fulfill  the  purpoee 
and  carry  Into  effect  the  provioioDS  of  llits  Act, 
and  for  the  well  ordering,  rcgulatiiig  and  se 
108  I'.  K 
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atrlng  the  aO^n,  TnulneBS  and  Interest  of  the 
eompmy  ;  Provided,  That  the  same  be  not  re- 
in^Bant  to  tbe  Coiuitltutfon  and  l&ws  of  the 
Uniied  States  or  of  thla  State,  or  repugnaut  to 
(hii  AcL  Tbe  board  of  directors  Hhall  have 
power  to  eatabUih  nich  rates  of  toll  for  the  cod- 
njancc  of  penona  or  propertv  upon  the  same, 
u  ther  dull  from  tline  Co  tune  by  tbelr  by- 
laws detennine,  and  to  levy  and  collect  the 
Mine  for  tbe  uao  of  the  said  company.  Tbe 
BanmoTtation  of  persons  and  property,  the 
*ldtb  of  track,  and  all  other  matters  and  thfni 
mpeditig  tbe  nae  of  said  road,  eIibII  be  1 
''i    coiuonni^  tosacfa  roles  and  regulations  as  the 


)f  director!  eball  from  time  to  ti 


it  is  coDlaid«d  00  the  part  of  tbe  company 
tte  this  amendliig  Act  repeals  clause  10  of 
Kction  21  as  well  as  section  32  of  the  general 
nOroad  law  m>  f ar  as  they  are  applicable  to 
the  Central  Kilitary  Tract  Company,  and  that 
uodtf  Nctlon  6  of  the  amending^  Act  the  direct- 
wi  bare  absolute  control  of  rates  of  fate  and 
fretght  fiM  of  legUlative  interference.  We 
deem  It  tuuMcesaary  to  detennine  the  question 

of  repeal,  because  on  full  consideration  t 

MUad  that  section  0  does  not  have  the 
IbstlKdmfinedforit 

Qiants  of  immnnlty  from  legitimate  n 
■cntal  oontnl  are  oerer  to  be  presumed, 
theomtnvy,  tbe  presumptions  are  all  tbe  other 
wnr,  and  unless  an  exemption  li  clearly  ^^tab- 
ftwid  ih«  Legislature  is  free  to  act  on  all  sab- 
kda  writhin  its  general  Jiirlidfctioo,  aathe  pub- 
BeinieTestainaj  seem  to  require.  As  wassaid 
bf  Oiby  Jv*tiet  Taney,  spc«Ung  for  the  court, 
b  Claries  Biter  Bridgt  v.  W<mm  Bridge,  II 
P^LM^.  "It  can  never  be  assumed  that  tbe  ROT- 
(ranMBt  totended  to  dindniab  Its  power  oi  ac- 
iwapBshhig  tht  md  for  which  it  waa  created." 
TUi  la  an  ekmentarT  principle. 

!■&  O-.v.  J<wa,ft4U8.jJMrXXrV.,M]; 
Aa  r.B.Oa.,  Id.,  178  [XXIV.,  *],  and  fl.  fl. 
a.T.  BlaJu.  Id.,  180  [XXIT..  M],  tt  wasdeier- 
■dnsd  lbs(  "A.  State  may  limit  the  amount  of 
ebarn  by  nllroad  companies  for  tares  and 
Ifd^hls,  unless  restrataied^  t^  some  contract  In 
iWctener."  TherigbttoareTersaloftbepres- 
cu  JndgiDeDt  leai*  on  tbs  <|aestlon  whether  this 
awpaay  has  any  Bocb  restraining  contract,  and 

that  defwoda  on  tbe  effect  to  be  gl' — ■■ -" 

iBfnctioaS. 

The  oompany  by  its  original  charter  was  ai 


<«n  ^u  ubbo  tKKDlitg  more,  would,  under  the 

rakstai«dinJfMni*rr^.,94D.B.,118  [XXIV., 

TTl  and  lb«  ssrarsl  railroad  cases  decided  at 

!    Iks  ssi^  tfaoe,  laqoin  the  companr  to  carry 

■  rwannshki  rates,  aad  Wtc  the  Legislature 

■  Ibarty  loflzDwmazimnmotwliatwonldbe 
iissiiiWii  So  that,  laying  aside  the  limlta- 
tarn  «f  the  <dd  chsrter,  tbe  quevtioD  here  is 
■Mb^  ths  ainf~<'"g  section  relied  on  has  the 
4ta  of  taUng  away  nom  the  State  this  power 
rf  legldalln  refuktion. 

Tlwa^MDdbigsectioo  prorldes  that  tbe  com- 
fmr  "  Shan  have  power  to  make,  ordain  and 
wabHA  an  such  by4awa,  rale*  and  regulations 

■  H^  fas  deePMd  expedient  and  necessary  to 


*I^M««lbta  Act.aiid  for  tbe  weU  w.^..^. 
NCalatfai(  aad  securing  the  alUrBfbusineBa  aiul 

mr.a. 


Interest  of  the  company ;  Pnnidtd,  That  tbe 
same  be  not  repugnant  to  tbe  Constitution  and 
laws  of  the'TJnfied  Stales,  or  of  this  Stato,  or  re- 
pugnant to  this  Act"  By  section  6,  all  tbe 
powers  of  the  company  were  Tested  in  and 
could  be  exercised  by  the  directors.  Clearly 
under  this  authority  no  by-law  can  be  established 
by  the  directors  Itiat  does  not  conform  to  the 
laws  of  tbe  Stale,  and  this,  whether  the  laws 
were  in  force  when  the  amended  djarler  was 
granied  orcame  into  operation  afterwards.  The 


to  the  legislative  control  of  the  State.  The  ci 
porate  power  wasa  contimilngone  and  intended 
for  the  ordering  of  the  aiFoirs  of  the  company 
as  circumsianccs  might  from  time  to  time  re- 

auire.  The  reserved  control  by  the  Stale  was 
[so  continuing  in  its  nature  and  mauif estly  lu' 
tended  for  the  prelection  of  the  public  when- 
ever In  the  Judgment  of  the  Legislative  Depart- 
ment of  the  Oovenmient  the  neceaaily  should 

Then  follows  tbe  special  pTovldon  on  which 
Ibe  claim  of  a  contract  la  predicated.    It  is  as 

"  The  board  of  directors  shall  have  power  to 
establiab  such  rates  of  toU  for  tbe  conveyance 
of  persons  or  property  upon  the  same  as  they 
ahall  from  time  to  time  ev  iMr  by-latBt  deter- 
mine, and  to  levy  and  coDect  tbe  same  for  tbe 
ase  of  the  company." 

This  is  the  fonn  In  which  the  power  to  cbsrge 
and  collect  compensation  for  the  carriage  of  per- 
sona and  property  was  granied  by  the  amended 
cbartor.  The  rates  must  be  fixed  by  by-laws 
and  no  by-law  can  be  made  that  la  at  all  repug-     [533^ 


common  law  that  all  by-laws  most  be  leasoo- 
able,  and  not  In  conflict  with  tbe  laws  of  the 
State.  But  tbe  very  fact  that  such  a  provision 
would  have  been  implied,  adds  to  the  dgnlfl- 
cance  of  its  incorporation  in  express  terms  into 
the  charter,  and  msoifests  a  determination  not 
to  leave  room  for  doubt  as  to  the  right  of  tbe 
State  to  use  Its  legislative  power  irnecessary 
for  the  regulation  of  the  affairs  of  tbe  corpora- 
tios,  at  least,  bv  the  enactment  of  general  laws 
applicable  to  all  corporattont  of  a  llKe  character 
andengagedlnalikebusiness.  There  is  nothing 
which  even  in  the  remotest  degree  indicates  that 
by-law  fixing  rates  is  to  be  of  a  different  char- 
cter  from  those  relating  the  other  business 
t  the  company.  Wben,  therefore,  in  a  section 
of  the  charter  which  expressly  declares  that  no 
by-law  shall  be  made  that  Is  to  conflict  with  the 
laws  of  the  State,  we  find  that  the  rates  01  charge 
to  be  levied  and  collected  for  the  conveyance 
of  nersoQ-t  and  property  are  to  be  regulated  by 
by-laws,  the  conclusion  is  irresistible  that  only 
such  charge*  can  be  collected  as  are  allowed  by 
tbe  laws  3t  the  State.  This  implies  that  In  the 
abseikce  of  direct  legislation  Ml  tbe  subject,  tbe 
power  of  tbe  dixectora  over  the  rates  is  subject 
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only  to  the  common  Isw  limitation  of  reason- 
ableneat,  for  In  the  absence  of  n  statute  or  other 
appropnate  indication  of  the  lefn^lBtive  will, 
t£e  comraoD  law  forma  part  of  the  lawt  of  the 
State  to  wbicli  the  corporate  by-laws  must  con- 
form. But  since,  In  the  at«ence  ol  some  re- 
Btraining  cnntract,  the  Stale  mar  establish  b 
maximum  of  rates  to  be  chargea  bj  railroad 
companies  tor  the  transportation  of  petsona  and 
proper^,  it  follows  ttuit  when  a  mozimiun  is 
so  establlahed  the  ntea  fixed  by  the  directors 
must  conform  to  tta  requirements,  otherwise 
the  by-laws  will  be  repugnant  to  the  laws. 

It  u  argued,  however,  tliat  this  cannot  be  the 
meaning  of  the  amending  Act,  because,  if  the 
company  tiad,  under  iia  old  charter,  the  abso- 
lute right  of  fixing  rates,  subject  only  to  a  limit 
of  three  cents  a  mile  on  passengers,  and  the 
State  had  no  power  to  iuienere,  extxpt  to  ke^ 
the  annual  profits  down  to  fifteen  per  cent  per 
annum  on  the  p«ld  upcapital,  no  one  can  believe 
it  would  have  surrendered  such  a  priTilege  and 
taken  In  lieu  another  so  unfavorable  as  l&ls.  It 
li  undoubtedly  true,  as  was  claimed  In  argu- 
ment, and  has  been  often  said  from  the  bench, 
that  amendments  to  the  charters  of  corporations 
are  usuallv  mode  at  the  solicitation  of  the 
porations  uiemselves,  who  cause  the  bills  to  be 
prepued  and  submitted  to  the  Legislatures  for 
enactment,  and  that.  If  there  is  doubt  as  to  the 
construction  of  what  Isenocted,  this  fact  may  be 
resortedtolnaidof  intejrpretation.  ButTattel'- 
fint  general  maxim  of  Interpretation  is  that  "  I 
is  not  allowable  to  interpret  what  has  no  need 
of  Interpretation,"  and  be  continues:  "When  a 
deed  is  worded  in  clear  and  precise  terms,  when 
its  meaning  is  evident  and  leads  to  no  absurd 
conclusion,  there  con  be  no  reason  for  refusing 
to  admit  the  meaning  which  such  deed  natural- 
ly presents.  To  go  elsewhere  in  search  of  con- 
jectures.  In  order  to  restrict  or  extend  It.  in  but 
toeludeiL"    Vattel,  Law  of  Nations,  344.  Here 

,  the  words  are  plain  and  interpret  themselves. 
The  directors  may  establish  sucn  by-laws  as  they 
please,  provided  they  are  not  repugnant  to  "^- 
Constitution  and  laws,  and  they  may  by  i 
by-laws  regulate  the  rates  of  fare  and  frei„ 

'  &M  their  by-laws  must  conform  to  the  laws  of 
the  Stale,  so  must  1h^  rates.  If  the  State  bad 
not  the  legislative  power  to  regulate  the  charges 
of  carriers  for  hire,  the  case  would  be  different 
But  that  question  has  been  setUed,  aikd  the 
amended  charter  which  this  company  secured 
from  the  Legislature  must  be  courtnied  tn  the 
U^  of  that  established  power. 

Without,  therefore,  undertaking  to  determine 
what  rights  as  to  fares  and  f  relets  were  secured 
to  the  company  tmder  the  old  charter,  nor 
whether  more  was  gained  by  the  other  provisions 
of  the  new  charter  than  woa  loat  by  the  accept- 
ance of  section  6  a*  it  wasoutcted,  h*  nfflrmtAe 
itidffment. 
True  copy.   Teati 
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vented  the  Legislature  of  Illinois  from  ? 


by  statute,  the  maximum  of  charges  for  the  stor- 
age of  mJn  in  warehouses  at  CMcogo  and  other 
puces  UL  that  State,  where  grain  u  stored  in 


bulk,  and  in  which  the  grain  of  different  tnn- 
ers  is  mixed  together,  or  in  which  the  gnin  ii 
stored  in  such  a  manner  that  the  identity  of  dil- 
ferent  lota  or  parcels  cannot  be  occuntely  pre- 
served. After  qaoting,  with  approval,  theUit- 
guage  of  Lord  Cki^  Jvttite  Hale,  that  wbeo  pri- 
vate property  is  "  affected  with  a  public  inw- 
est,  it  ceases  lobe >t(rf*prie'tA' only,"  tbeomit 
proceeds:  "Property  does  become  clothed  witb 
a  public  Interest  when  used  in  amannerunutLe 
It  of  public  consequence,  and  affect  the  ceaiiio- 
nlty  at  large.  Wnen,  therefore,  one  devoid  lut 
property  to  a  use  in  which  the  public  bsssa  'at 
terest,  he,  in  effect,  grants  to  the  public  sa  in- 
terest in  tliatuse,  and  must  submit  tobemo- 
troUed  bv  the  public  for  the  common  good  to  the 
extent  of  the  interest  he  has  thus  crMled.  He 
may  withdraw  his  grant  by  discontinuiDg  tbt 
use,  but  BO  long  as  he  maintains  the  use,  bt 
must  submit  to  the  control." 
Immediately  following  thai  cose  is  A  &■' 


/owffl,  M  U.  S.  ,165  [XXIV.,  941.  which  involrrd 
the  validitv  of  a  statute  of  Iowa  eataUidkini 
"  ressonable  maximum  rates  of  chorgee  for  ibc 


that  case  it  may  be  observed  that  the  C( 
ceded  that  a  railroad  coiporation  might  be  pro- 
tected by  its  charter  osainst  absolute  legUlstiTe 
control  as  to  rates  of  nte  and  frdf^t,  and  Hud 
the  power  of  the  railroad  corporatton  whlcfa 
there  questioned  the  validity  of  the  law  of  lows 
was,  by  its  charter,  made  subject  to  such  Isgi* 
lation  as  the  Legislature  might,  from  time  to 
time,  establish.  "  They  (railroad  corporaHoiw) 
ore,  therefore,"  said  the  court,  "engaged  in  pu^ 
~  ■  ■  public  mlereat,«Dd 
n  V.  m.,  subject  le 


road  Ckimpanv,  the  benefit  of  whose  cbaitcr  the 
Chicago,  Burhnglon  and  Qoincv  Railroad  Cmi- 
pany  now  claims,  was  organized  under  the  gen- 
eral corporation  law  of  Iowa,  with  power  u 
■    rgfgfence  to  its  business,  the  M 


in  relation  to  Its  aStSrs,  but  being  wi^td,  iu 
tAdet»,ataU  timet,  to  tv^  rutei  and  nmib^'* 
a»theQeneralA»»aiMyofIowat7ught,frv»tau 
totimt.enactandpnmda.  This  is.  in  substance, 
its  charter,  and  to  that  extent  it  is  protected  at  if 
aeontraet;  for  it  is  now  too  late  to  cootoid  that 
the  charier  of  a  corpontion  is  not  a  eonbad 
within  the  meaning  of  that  clause  In  tbeCeasti- 
tution  of  the  United  Btalea  whidi  pi^'hto  a 
State  from  passing  any  law  impairing  the  obB- 
gation  of  a  contract.  Whatever  is  gnnted  Is 
secured  subject  only  to  the  limitations  sod  res- 
ervations  in  the  charter,  or  In  the  laws  cpr  consti- 
tutions which  govern  It." 
InPiuiv.fi  a'.,94U.8.,165[XXIV.,»Tl 
similar  statute  of  Wiscondn  was  sostafaaed  •• 
within  the  power  of  Its  Ijegisloture  to  oiact 
The  court  said:  "  In  JTwnn  v.  JDumt  and  B. 
A  a>.  V. /mm  [mpra] ,  we  decided  that  the  Stole 
may  limit  the  amount  td  charges  by  nSraad 
ipaniee  for  fores  and  bfdgAit.  wnfawnKrauMe 
ome  eontraet,  even  thou^  their  Inconia  may 
h'ave  been  pledged  as  security  for  the  psrmeni 
of  obligations  Incurred  upon  the  fsitfa  tf  the 
charter/'  It  was  also  said  in  that  case:  "Wben 
property  has  been  clothed  with  ■  puhUc  inier- 

ie§  c.  & 
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cft,  the  L^latatnn  nuy  fix  a  limit  to  that  wblcli 
dull,  in  law,  be  noTCiiablc  for  ita  use.    Tliis 
Umit  binds  die  cotuts  u  well  as  tlie  pcopli 
The  language  last  quoted,  it  must  Dot  he  ovi 
kwked,  was  used  in  reference  l«  a  railroad  chai 


vhfd 


loted  under  the  Constilutioo  of  Wucondn, 


creation  of  COTporadons  within  the  Slate  "auty 
be  altered  or  repcftled  bj  Ute  Legislature  at  aaj 
Hate  after  their  paseaee." 
InR«.0.,y.B^*e,MU.  8., 180  [XXIV. 


K],  it  ma  decided  that,  as  there  was  noChliiK 

Ihe  durter  of  the  lailrt'ad  compaDV  limitiug 

■he  pow«r  of  the  StUe  to  regulate  charges  for 


DQ  equal  and  reasoimble  terms;  this,  tiecause,  as 
Ibe  conn  niled.  It  was  incident  to  the  occupa- 
tioo  In  which  the  corporation  was  engaged,  and 
tor  which  it  waa  created  a  carrier,  to  collect 
onlj  a  reasonabW  coropenaatlou  for  carriage. 
The  Act  was  there  hela  aa  adding  nothing  to, 
nd  taking  nothing  from,  the  giant  as  contained 
Id  the  original  charter. 

Theae  casea  eatabUih,  among  othen,  these 
princtptca:  l.That  thecbarter  olardlrc«dcnr- 
pcmtion  kaa  contract  within  the  meaning  of  the 
coDlnct  datiae  of  the  Federal  ConsUtution.  3. 
Ilial  such  corporation  maT  be  protected,  bvils 
charier,  against  absolute  legislative  control  In 
the  matter  of  ratee  for  the  carriage  of  passen- 
fenand  freight.  8.  That  when  lEe'charter  is 
puled  fubjecttosach  regulations  aa  the  Lcgis- 
nmre  from  time  to  time  may  provide,  or  sub. 
)ect  to  Ibe  authority  of  the  Legislature  to  alter 
or  RpcMl  it,  in  either  of  micb  cases,  the  Lceis- 
htufc  baa  the  same  power  over  rates  or  tolls  Uiat 
it  had  when  the  charter  waa  granted,  i.  In 
the  ahaence  of  statutorr  r^ulationi  upon  the 
nb)Mt,  it  is  neccssnrily  implied  from  the  oc- 
eap^loa  of  ft  nulrowl  corporation  that  it  shall 
oact  only  reaaonable  compensation  for  car- 


The  ceneral  r^lroad  law  of  1849  authorized 
lailroad  corporations  created  under  it  to  regu- 
blc  tolls  and  compensation  for  the  transporta- 
linD  of  pauenKen  and  property,  subject  to  Uicse 
rr>'irirtloos:  uat  compensation  for  a  passenger 
and  hia  oidina^  bafgage  sbould  not  exceed 
three  cents  a  mile,  unless  bv  special  Act  of  the 
Legiidature;  farther,  that  the  Legislature  may, 
bntn  lime  to  time,  utei  or 
toD,  far*,  freight  or  other  pi 
iDsd,proTMeatlieMoiesb<  _  .  . 
conseniof  the  corporation,  be  so  reduced  _  ._ 
pitalQce  with  said  profits  less  tlinn  fifteen  per 
cni  per  annum  on  the  capital  actually  paid  in; 
Mr  onlcM,  on  aa  eiaminatiun  of  the  aniuunta 
— ,_  .    -' expended,  to  be  made  by  the  Sec- 


maj7  of  State,  be  shall  ascertain  that  the  n 
ixone  derlTed  by  the  company  from  an  sources 
fnr  the  year  then  last  past  exceeded  an  aoniui] 
■arome  of  flfteen  per  cent  upon  the  capita!  so 
actually  paid  Id. 


eae  oif  Ibe  coostltoent  cmporations  whicn,  by 
wsoMatioii,  make  the  Qilcago,  Burlington 
Md  Qoiacy  RaOraad  Company,  and  to  the  ben- 
i«l  el  whose  charter  the  hitter  Is  entitled,  de- 
dans Ast  It  Is  eieaied  for  the  purpose  of  or- 


eanlzln^  under  thegeneral  Law  of  1849,  "An<t 
u)  all  tlungi  sb^l  be  governed  by  the  pmvidon* 
thereof,  and  shall  be  entitled  to  have  and  exer- 
cise the  powers  and  privileges  and  be  subject  to 
the  liabullies  therein  enumerated."  The  pro- 
visions of  the  Act  of  1&4B,  enumerating  tho 
Kwers  and  privileges  to  be  enjoyed  by  and  tho 
billlies  imposed  upon  corporutiuns  organized 
tliereunder,  Ihus  became  a  part  of  the  charter 
of  the  Central  Military  Tract  Railroad  Com- 
pany. 

If  the  determination  of  this  case  turned  solely 
upon  the  question  wheUier  the  Act  of  1871  es- 
tablisliing  maximum  charges  for  all  roilroails  ia 
Illinois  deprived  this  company  of  any  contract 
right  declared  or  given  by  the  Law  of  1849, 
there  would  be  no  difficulty  in  affirming  Iho 
judcmenti  for,  In  the  first  place,  the  amount 
tendered,  in  this  case,  to  conductor  Itiiggles, 
and  which  he  refused  to  accept  as  the  entire- 
compensaiion  to  be  paid  by  Lewis,  the  passen- 
ger, was  all  that  was  allowed  by  the  Act  of  1871, 
and  all  that  the  company,  In  the  absence  of  a. 
special  Act,  was  permitted  by  the  Law  of  184» 
to  collect;  further,  there  is  no  evidence  In  the 
rec<ird  that  the  passenger  ratcaas  established  by 
the  Act  of  1871  will  reduce  the  profits  of  the- 
company  below  the  aggregate  amount  which 
by  Its  charter  it  waa  entitled  to  reulize,  anil 
within  which,  the  Legislature,  by  express  res- 
ervation, could  restrict  it.  But  In  behalf  of  ap- 
pellant it  is  contended  that  by  the  Siii  section  of 
the  Act  of  June  19,  1852,  the  corporation  was 
invested  with  absolute  control,  through  its  di- 
rectors, of  the  whole  subject  of  rates;  in  other 
words,  that  the  Legislature,  in  that  section,  re- 
moved the  restriction  in  the  Act  of  1849  of 
three  cents  per  mile  for  a  passenger  and  bis  or- 
dinary liaggage  and,  by  necessary  impttonlinn, 
surrendered  its  power  to  make  even  the  reduc- 
tion provided  for  in  that  statute. 

In  this  view,  as  to  the  construcUnn  of  the 
Actof  18S2,  I  do  not  concur  That  Act  is  not 
alffiOlutely  inconsistent,  upon  the  subjuct  of 
rates,  with  the  general  SUtute  of  1849.  They 
stand  togetner, and  since  repeals  by  impli- 
>n  are  not  favored,  tbey  should  be  to  con- 
strued as.  If  possible,  to  make  them  both  opera- 
tive. The  Statute  of  1849  gave  the  corporation 
the  general  power,  within  a  certain  hmit,  of 
regulating  tolls  and  compensation  to  be  paid 
for  the  transportation  of  passengers  and  prop- 
erty. But  it  did  not  prescribe  the  particular 
mode  by  which  the  public  should  be  informed 
IS  to  the  rate*  established.  I  Incline  to  think 
:iiat  the  purpose  of  the  Actof  1852  was  to  de- 
clare, aa  a  condition  precedent  to  power  in  the 
dii-ectora  to  levy  and  collect  tolls,  that  the  rate* 
sbouklnot  be  delermioed  atthe  mere  discretion 
of  the  company's  superintendent  or  agents 
charged  with  the  mBnBi:cment  of  its  business, 
but,  keeping  within  thelimiis  presrril)edby  the 
Law  of  1849,  should  be  fixed  by  the  directors 
in  the  by-laws  of  the  corporation,  ll  should 
-|ot  be  presumed  that  the  Legislature  intended 
)vthe  general  language  of  toe  Act  of  1603  to 
ibrogale  the  reatrictlons  in  the  Actof  1849,and 
to  surrender,  as  to  the  Central  Hilitary  Tmcl 
Railroad  Company,  the  powers  reeerved  In  the 
general  law,  to  keep  the  profits  of  all  railroad 
corporations  created  under  it,  aa  that  one  was, 
witliin  fifteen  per  cent  upon  the  cental  actually 
paid  In. 
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But  I  do  Dot  conoor  in  so  much  of  the  opln- 
toD  of  the  court  aa  «eein«  to  nat  upon  the  gromid 
tluM,  aput  from  the  Law  of  1849,  the  qaestloD  of 
tolls  to  be  charged  by  the  Central  HlUtaTr  Tract 
Railroad  Company  v^  underthe  Act  of  1802, 
«icIuaiTel7  for  leKislatlTe  determination  and. 
Id  no  case,  of  judicial  cognizance,  "nte  court 
holds  that,  teattng  the  rlcbt  of  the  compao;  en- 
tirely by  the  latter  Act  fln  other  words,  assum- 
ing that  tbe  6th  section  of  the  Act  of  I8S2  su- 
perseded all  in  the  Act  of  1840  upon  the  subject 
of  rates)  the  judiciary  may  not  iDQuire  wheUier 
the  rates  established  by  the  Legislature  are  less 
than  reasonable  compensation  for  the  carrle^ 
of  persons  and  property,  that  Is,  that  the  legts- 
lative  determfnatloa  la  concluslTe.  I  oonwle 
that  the  eth  section  of  the  Act  of  1S53  doea  not 
place  the  subject  o<  rates  within  the  absolute 
control  of  the  company,  ao  aa  to  authorize  ft  to 
levy  and  collect  toll!  b^ood  what  would  afford 
proper  remuneration  for  the  Berrices  rendered ; 
^  this,  because,  as  already  shown,  the  law  im- 

m  plies,  as  inddeot  to  Its  bualneas,  that  the  com- 

H  E^^f  ^^^'  6"<^  only  reasonable  tolls.  But  the 

W  Legnslature,  by  the  Otlt  section  of  the  Act  of 

"  [S40]  1652,  agreed  fliat  the  directori  might  levy  and 
collect  such  reasonable  rotes  as  the;/  should, 
from  time  to  time,  establish  by  their  by-laws. 
The  Introduction  into  thatsection  of  the  special 
clause  rdatlng  to  rates,  after  and  In  connection 
with  the  general  clause  conferring  power  to 
make  by-laws,  rules  and  regulatlnns,  in  refer- 
ence to  the  affairs,  business  and  interest  of  the 
company,  not  inconsiBtent  with  the  laws  of  the 
Stale,  was  entirely  unnecessary,  and  is  mranlng- 
less,  if  not  Intended  to  assure  those  who  put 
their  means  into  the  proposed  road,  that,  as  to 
the  tolls  to  be  levied  and  collected,  tbey  should 
be  established  by  the  dlrectora  within  the  limit 
of  reasonableness,  snd  not  left  to  the  uncon- 
trolled discreiion  of  the  IiCglslatiire,  In  other 
words,  the  company  has,  pultins  aside  the  gen- 
eral Law  nfI849,a  contract  with  the  State  that 
it  may,  by  lu  directors,  establish,  levy  and  col- 
ket  reasonable  tolls.  The  court  holds,  errone- 
,  ously  as  I  think,  that  no  contract,  in  any  view 
of  the  case,  arises  out  of  the  Act  of  18o3,  and 
that,  consistently  with  Its  provisions,  the  judi- 
ciary cannot  inquire  wbelLer  the  rates  estab- 


lished by  the  Itoard  of  director! 
reasonable.  Although  the  ratee 
Legislature  may  be  shown  to  be  mioously  low. 


le  court,  protect  the  company  In  the 
else  of  the  power  granted  to  it  of  establishing, 
levying  and  collecting  reasonable  tolls. 

I  am  of  opinion  that  if  the  Act  of  1852  Is  to 
be  regarded  either  alone  or  as  superseding  the 
Law  of  1849,  it  constitutes  a  contract  between 
the  Stale  and  the  company,  whereby  the  latter 
acquired  an  exemption  from  absolute  legislative 
control  aa  to  rates,  and  secured,  beyond  the 
power  of  tbe  Legislature  to  withdraw,  the  risht, 
tbmiigh  its  directors,  from  time  to  time,  witnin 
the  limit  of  reasonableness,  loeelabitob  rates  of 
toll  for  the  transportation  of  petwins  and  prop- 
erty. If  this  be  BO,  it  results  that  all  controver- 
sies Involving  rights  under  this  contract  must  be 
adjusted,  as  ui  an  other  cases  of  contract,  In  tbe 
courts  according  to  the  established  princjplea  of 
law,  and  are  not  determinable  bror  wholly  de- 
pendentupontbewUlof oneoftbepartJes.  The 
company,  oranyooeacUugby  itsaulhoilty.taa* 


the  right  to  submit  to  the  courts  the  qoestloii 
whether  ratea  prescribed  by  any  subseqneil  ieL 
of  the  Leglalature,  will  gin  that  resiraitUe  [MI 
compensation  which  the  State  agreed,  is  tbe 
Act  of  1SG3,  might  be  exacted  by  Uie  coidmot 
under  by-tawa  eetahlished  bj  its  board  m  A 
rectora. 

The  Act  of  185S  does  not,  I  think,  supersede 
the  provisions  of  the  general  Law  of  ISwupon 
the  subject  of  rates.  But  since  the  compsDj  (if 
we  look  alone  to  the  Act  of  1852)  has  fiiledto 
show  that  the  ratea  fixed  In  the  Act  of  18T1  sn 
unreasonable,  aiidsince,lf  theSSdsectioDoftlH 
Act  of  1849  is  still  In  force.  It  does  not  aiipeti 
that  those  rates  would  reduce  tbe  comiMuiT'i 
profits  below  tbe  amount  to  which,  by  that  sco- 
tion^  they  could  be  reatiicted  by  sube^ineat  leg- 
islation, 1  concur  In  ^ifflrmtng  the  Judgnifnt. 

MT.JustietWUidi 

I  concur  in  the  judgment  Jn  this  case  aoM; 
on  tbe  ground  that  no  proof  was  made  that  tu 
rate  prescribed  by  the  Legislature  was  unitasii)' 
able.  Under  previous  de3sions  of  the  court,  tbe 
legislative  rate  Is  to  be  token  as  preaumpdtel} 
rensonable. 

I  do  not  give  any  weight  to  Jfunn  v.  iUtnMi 
[»4U.  8.,  fas,  XXIV.,  88].  My  obJeciioM  la 
the  decision  In  that  case  were  expressed  al  the 
time  it  waa  tendered,  and  they  have  bees 
strengthened byiubeequentreflcction.  Besides, 
that  cose  does  not  relate  to  corporatiou  or  la 
common  carriers. 

Irueoopr.    TeWr 

James  H.  UaEBoner,  Oerk,  Sop.  Ownt,  U.  B, 


Cttad-UO  IT.  B.,n. 


ILLINOIS  CENTRAL  RAILROAD  COST 

PANT,  Pif.  m  Brr., 

e. 

PEOPLE  OF  THE  STATE  OF  ILUNOISl 

(Bee  e.  CL.  Beportert  ed.,  6U-6II.I 

Legidatite  pow«r  to  ngviait  raUraad  ehtrpM. 

This  oourt,  folloirliiB  tbe  MSB  Of  Buffalo  v.  ID, 
anle,  holds  that  the  6t^  of  nUnol*  has  not  ennna 
Into  a  oonlivct  with  a  "wl"^**  Corpontlon,  um 
plalnUfT  In  error,  not  to  ezerclaa  tbe  k— — '— 

power  to  teffulate  oharves  (or  the  o* 

sons  and  property  upMi  tbe  railroad 


This  action  was  brought  In  the  CIrcidt  Court 
of  Douglas  County,  lUlnots.ln  behalf  of  the  de- 
fendants in  error,  by  the  Attorn  ey-Oeneial  of 
Illinois,  under  the  Act  of  Hay  3,  187S,  to  pR- 
ventextortlon  and  unjust  diacninlnalioa  In  rates 
charged  for  the  transportation  of  passenger*  and 

The  case  was  submitted  to  tlia  court  upon  sa 
agreed  statement  of  facts,  from  wlikh  it  ap- 
pears, that  the  defendant  charged  and  collect- 
ed the  svun  of  fSS.SS  for  the  transportatloo  of 
seventy  barrels  of  salt  from  Chicagr  to  Taenia, 

iwr.  s 


,y  Google 


Kbavb  t.  Pmixipg  Couhtt. 


HMMfct  gfj 


Mid  unonnt  belDS$8.00  In  axc«M  of  th«  nuzi- 
mmn  tmount  fixed  by  the  Ballroad  uid  Ware- 
boose  nfMTiTnj)jri4>fiffni  for  nid  Berrloe  In  their 
eehednle  <rf  ratM.  Itakoa{^)eandtbattheniia 
chamd  oonfomed  to  the  nia  eatebllibed  by 
Q>e  Boud  at  Dtradon  of  Uie  defeodanl  Com- 

"ne  cosit  found  for  the  pUotUb  aad  entered 
Judgment  for  91,000,  ■•  a  penel^or  fine  nnder 
the  law,  asafaiflt  the  Oomrany. 

Thla  Jodgmest  bavlog  oeen  affirmed,  on  ap- 
T  tbe  conrt  bdtnr,  9S  OL,  818,  Oe  de- 
wd  out  thla  wilt  of  enor. 

«  additiooal  facta,  *ee  tbe  oplnloD  of 

Oa  court,  and  the  i»eoedlDg  and  rdated  caae  of 
Avob*  ▼.  t^opU,  amtt,  812,  where  also  appears 
an  aMnct  of  du  argument  of  couneeL 

Mtmn.  iokn  H.  Jawatt  and  John  A. 
CawpbaU,  f oi  plalntlfC  In  error. 

Mmtn.  tmmtta  K.  Bdaall.  JamMMeCart. 
■«,  AOit-Chn.  tfOUnoU.  and  John  B.  Ouelet/. 
for  defendanti  u  anor. 

Mr.  OM^  JvtUet  Wait*  dellTSied  tbe  oidn- 
tea  (rf  the  court : 

Thit  aae,  Uke  that  of  BvngUt  t.  Ittiitoit 
[anil!,  819J,  jnat  decided,  prewnla  the  qiuatioa 
whether  the  Slate  of  IlUnoU  has  entered  Into  a 
contract  with  a  Ballroad  Corporation  not  to  ez- 
odM  the  legUlative  power  to  r^ulate  cliargea 
for  tbe  carrfwe  of  peraons  and  proper^  upon 
tbe  railroad  ot  the  Corporation.  It  U  not  neo- 
taary  In  Ibis  case,  any  more  than  It  was  in  the 
Mher,  to  Inquire  whether  the  power  of  legisla- 
Utc  repilatlon  In  this  paiticnlAr  Is  one  that  can 
be  bargained  away,  becattae  here,  aa  there,  we 
are  of  opfnloD  that  no  such  thing  was  Intended. 
Tbe  proTidon  of  the  charter  of  the  Dllnola  Cen- 
tral Rallraad  Company  relied  on,  at  ebowing  a 
coDDact  is  slmoet  Identical  with  that  of  the 
C^tral  Military  Tract  Company  considered  In 
tbe  Btigglm  Oat,  and  In  tbe  following  words: 

"  Sec.  8.  Tbe  aald  Company  shall  bare  power 
to  make,  <»daln  and  eetabllsh  all  such  by-laws, 
nileaand  r^ulations  as  mav  be  deemed  ezpedi- 
cat  and  necessary  to  fnlflll  tbe  purposes  and 
cany  Into  affect  tbe  provisions  of  this  Act,  and 
tor  tbe  well  ordering,  regulating  and  securing 
Iba  aSalfs,  busineas  and  iDteresta  of  the  Com- 
pany: Protidtd,  Tbu  tbe  eame  be  not  repucnant 
10  the  CoosUtntlon  and  laws  of  tbe  United  States 
or  of  this  State,  or  repugnant  to  this  A.ct  Tbe 
Board  of  Directors  111811  ba*e  power  lo  estab- 
BA  ancb  rates  of  toll  for  tbe  conveyance  of  per- 
•CBs  and  property  upon  tbe  same  as  they  shall 
bum  lima  to  time  by  their  bv-laws  direct  sod 
determine,  and  to  lery  and  collect  the  same  (or 
tbe  Dw  of  aid  Company.  The  tmnsportatlon 
e(  peteoai  and  property,  the  width  of  track, 
the  coosunctlno  of  wheels,  the  form  and  size 
of  cara,  tbe  weight  of  hxds,  and  aU  other  met- 
is and  thinga  respecting  the  use  of  said  road 

d  lb«  oonreyancQ  of  j -* " 

ifaaO  ba  In  couormityi 


aad  lb«  oonreyancQ  of  paasengeta  and  property, 
ifaaO  ba  In  cou ormit/  to  tucb  rules  and  regiila- 
tfoaa  aa  mid  Board  of  Dlrectora  shall  from  time 


jcorpoi _. 

ration  at  their  track  within  any  cilr  without  the 
iiaMinl  iif  common  council  of  saia  cl^." 

WJimI  Has  taid  in  tiu  uOitr  mm  m  Id  Iftt  ton- 
i^ntUd^  ^ttetion  6  of  OuU  Aofiier  it  apvlieabU 
■  eUa,  mmd,  r^wring  to  (A«  oj/inivn  in  that  cam 
Jtr  Urn  rtaton,  tap  ^m  lAiij¥4gmm4, 
M8D.  8. 


l^.Jvttice  FMAi 

I  concur  In  tbe  iudgment  In  this  case  for  the 
reason  expressed  for  my  concurrence  in  the  de- 
cisioD  of  A^te  T.  Itbnoi*  [ante,  8l2]. 
Tratoopj.   Test: 

James  B.  MeKeoner.Ctefc,  Bnp.  Court,  IT.  B. 

Jfr.  JtuUet  Jtttrltui,  dissenting : 
For  the  reasons  stated  In  my  dissenting  opin- 
ion in  Baggie*  t.  lUinoit  [ante,  813],  I  dissent 
from  tbe  opinion  of  the  conrt,  bat  concur  in 


James  H.  MoEeDner,  Clerk,  Bup.  Omrt,  U.  B. 


PATRICE  Q.  HEATH,  Appt,, 


(Bee  B.  C-,  BeiHirterl  ad.,  KS-fM.) 

Qwfltif  indAtedna* — taxet,  uhtn  letttd, 

«n  b>  ,eTe«  Inspectois  on  tt 
tbe  OmiDtr  or  PhlUtpa,  ArJut 
orltrof  ■      ■   ■    --'^      -    ■ 


br  the  Clerk  of  the 


undad  under  the  Act  a 
loh  a  moneyJiMlirmeat  or  oe 
waiiist  ttie  CouDty. 
irt  ol  tbe  Oountr  cannot  tx 
Impoae  taxes  on  tlia  levee 


hisii 


at  tbe  claims  would  have  beeo 
'aorLlinltaUoia. 
No.  228.] 

Daciiied  Mag  7,  ISM. 


Tbe  bill  In  this  case  was  filed  In  tbecourt  be- 
low, by  the  appellant,  to  enforce  a  claim  al- 
leged to  be  due  nim  for  the  coDstructiop  of  cer- 
tain leveea,  In  pursuance  o(  a  contraa  with  the 
Coun^  defendant. 

The  court  below  having  entered  a  decree  dis- 
missing the  bill,  the  complainant  sppeuled  lo 
this  court. 

The  facts  of  tbe  case  sufBdently  appear  in  the 
OpiuioQ  of  the  court. 

Mfur:  8.  F.  PhllUpa,  Oao.  Oantt  and/o- 
tiaJi  PatteT*an,  for  appellant. 

No  counsel  appeared  for  the  appellee. 

Mr.  Cki^jMMtiet  Walt*  delivered  tbe  opin- 
ion of  tbe  court : 

The  flrst  question  prcKnted  by  this  appeal  Is, 
whether  tbe  drafts  drawn  by  levee  luepccrors 
on  tbe  Levee  Treamirerof  iheCountvot  PLilU|is. 

ider  the  authority  of  the  Act  of  Februnrj'  16, 
.,59,  "To  provide  for  making  and  repairing 
levees  lo  Eksba  and  Phillips  Count  lea, '  and  Ute 
renewal  bonds  or  scrip  issued  by  tbe  County 
Clerk  of  the  County  under  tbe  provision*  of  tbe 

Bee  nau  to  Pratt  v.  Canall,  U  U.  S.  (S  CiaDcli).  471, 


,dbyGoogIe 


S18-9 


BuFBXHE  Court  op  tbb  Ubttkd  States. 


Oct.  Tdoi. 


Act  of  Jaouaij  15,  1661,  to  amend  tbe  Act  of 
February  16,1^9,  constitute  on  Indebledoesa  of 
tbeCouDtyfoTwbictabondaof  tbe  County  mny 
be  demsnaed  under  tbe  Act  of  April  2S,  1878, 
"To  authorize  certain  counties  to  fund  tbeir 
outstanding  todeblednesa,"  or  a  money  judg- 
ment or  decree  recovered  against  tbe  county. 
To  this  question  we  bave  no  hesitation  in  giV' 
lug  an  answer  In  tbenegatiTe.  The  Actof  1859 
provided  for  tbe  diTisioa  of  tbe  overflowed 
lands  of  tbe  Counties  of  Desha  and  Phillips  in- 
lo  levee  districts  for  the  purpose  of  reclaiming 
the  Inods,  and  for  the  taxation  of  sucb  lands  to 
pny  ibc  expenses  incurred  in  that  behalf.  Tbe 
liiijincss  was  to  be  managed  by  levee  Inspectors, 
r.i  (irai  appointed  by  tlio  County  Court  of  the 
County,  but  afterwards  elected  by  the  voters  of 
llic  several  levee  diatricls,  and  paymentr  '— 
work  done  or  expenses  iHcuned,  were  1 
mnde  by  tiie  drafts  of  tlie  levee  inspectors  for 
the  distiici  on  the  levee  treasurer  appointed  by 
tlic'  County  Court  of  the  County,  to  receive  and 
ilislmrse  nccording  to  law  all  funds  raised  from 
Icicc  taxes  in  the  County.  Only  lands  benefit- 
ed hy  protection  from  overflow,  by  t!ie  leveea, 
could  be  taxed.  These  lands  were  to  be  selected 


le  County  Court  of  the  County  for  each  li 
district,  and  valuc<l  for  taxation  by  the  levee 
inspector.     Tlie  county  court  was  then  to  levy 


was  to  be  paid  over  to  the  levee  treasurer, 

by  him  clislnirsed  on  tbe  drafts  of  the  inspect- 
ors. The  funds  collected  from  each  di^ct 
were  to  be  appropriated  to  the  payment  of  the 
drafts  of  its  own  Inspector.  The  bonds,  scrip 
or  dmfis  issued  by  the  county  clerk  under  the 
Act  of  ISQI  were  lo  be  renewals  of  the  inspect- 
or's di-iifts  and  created  no  new  obligation.  Any 
debt  Incurred  in  the  levee  work  was  clearly  tbe 
debt  of  the  levee  district,  to  be  discbargnd 


acted,  not  as  tbe  representative  of  the  County, 
but  of  the  district.  In  eSect,  the  county  court 
and  the  sheriff  of  the  County  were  made  the  of- 
ficers and  agents  of  the  levee  district  for  tbe 
levy  and  colTeclion  of  the  special  tax  which ' 
required.     This  tax  was  not  a  count?  tax, 

a  district  tax,  levied  and  asses-sed  unaerthe 

Ihority  of  law  by  tbe  county  court.  In  levying 
the  lax,  the  court  acted  for  the  district,  not  the 
County. 

Tbe  cases  of  Out  Co.  v.  JokniU>n,  95  U.  8., 
SeOfXXlV.,  im.  and  Daamporty.  Bodge Oo., 
105  U.  S.,  287  [XXVI.,  1018],  presented  entire- 
ly different  facts.  In  the  case  of  the  County  of 
Cass,  the  law  provided  in  terms  for  an  issue  of 
hoods  in  the  name  of  the  county;  and  in  tbat 
of  the  County  of  Davenport  we  construed  the 
law  to  be  in  effect  the  same.  ConsequentJv, 
there  were  in  those  cases  obliEations  of  tbe 
counties  payable  out  of  special  funds.  Here, 
however,  there  was  a  manifest  intention  to  bind 
the  levee  districts  only  by  tbe  obligations  in- 
curred, and  not  to  make  the  (>HUity,  in  Its  po> 
liiical  capacity,  responsible  for  the  payment  of 
the  debts  tbat  were  created  for  levee  purposes 
under  these  laws.  The  machinery  of  (he  County 
was  to  be  used  in  tbe  levy  ud  collection  of  tbe 
special  taxes  required,  but  the  Connty.u  a  coun- 
ty,  was  lo  be  In  BO  way  loTtdrad.    It  foDowa 

mo 


that  the  prayer  for  a  money  decree  agunat  ihs 
County,  as  well  as  that  for  on  exchaon  d  tbe 
bonds  authorized  by  the  Act  of  1ST8  fortbeor 
ders  or  wairanta  held  bf  U>e  appellant,  mnrt 
be  denied. 


This  suit  was  not  brou^t  until  Decein- 

ber  17, 1877.  It  was  in  effect  conceded  by  tta 
counsel  for  tbe  appellant,  tbat  an  action  at  la* 
for  tbe  enforcement  of  the  claims  would  hivs 
been  bsired  in  ten  years  from  their  maturity, 
adding  only  the  time  between  December  1, 18^ 
and  ^rch  16.  1804,  when  the  operation  of  tbe 
Statute  of  Limitations  was  suspended.  Tb)> 
proceeding  is  in  eonity,  but  nognffldenttoHon 
ts  shown  why  the  limitation  of  the  statute  Bhonld 
not  be  applied.  Without,  therefore,  conrider- 
Ing  any  other  objection  to  tbe  bill  aodtberelief  ' 
that  is  asked,  we  boU  that  tbe  suit,  so  br  m  it 
seeks  to  have  the  tax  impoeed  by  tbe  conoty 
court,  is  barred  t^  lapse  of  time. 
TR«deereeo/atOireuita>urti»t{firmed. 

True  oopv.    Test: 

James  fl.  HoKeiuMgr,  OtaX,  8ap.  ODmt,  0. 8- 


JA3IE8  A.  HAWLET,  County  Clerk  of  Lu 

CouNTT,  Ilumoib,  Pif.  in  Srr.. 

t. 

UMTBD  STATES,  «  r«L  J.  H.  Faibbuiu 


Joinder  of  emua  of  action  logivtjvrMieHMtat 
to  amtnait—jntaiaJjaia — toien  clerk.itttilhat- 
MM  tax  to  pa]/  eB%tpo7i» — itijvnetion. 

L  Wtaea  lUttlDot  oauaea  of  aotloQ,  tn  favor  of  <H- 
tinot  puttes,  ai«  nnltod  In  odd  suit,  and  (UMbet 
Judsmenta  ani  reodood  for  or  acalnst  the  Mvtnl 
pai^cs,  thetr  ludnoeols  cannotbe Jatated  to  cl^ 


appllcatiOD  to  tJM  olioult  court  for  a  maitdamm  to 
oompel  paymentofJudBineiilsasslnstaMwiiaatts 
iNuida,  two  Judgments  m  tvmt  at  one  mredlyiT.  ite 


wasairai<ied,exoeeds  tMXs.  u« 
it  to  live  Uik  court  Jailidli:ik>D 


labOltT  of  the  town  tor  tJie  naTHtait  of  tbe 
IiavetweD  ludlclallydetennliiedbjaludf- 


[No.  2«B.] 
8abmiaedApr.tO,lS83.   DeatMMtf.T.ISSJ. 

F  ERROR  h>  the  Ohvuit  Court  of  the  ViAvA 
States  for  the  Northern  District  of  nUnoii. 
The  histoiy  and  facta  of  tbe  CMe  appear  >b 
the  opinion  of  the  ootnt. 


ly  Google 


Hawlxt  t.  Uhttzd  Stath. 


Mmn.  Thomas  K.  Edsall  and  John  B. 
Bm-wlmf,  for  pUntUf  In  error. 

Mmtn.-  Thomma  C.  HoCnoUajid,  0«>.  A. 
B*md»n,  T.  C.  Jfalhtr  and  J.  B.  Fairhank*,  for 
defendantB  [n  error. 

Mr,  CM^Jvttiu  Walt*  delivered  the  opin- 
iaa  of  the  court; 

On  tlie  6th  of  April,  1673,  the  Town  of  Am- 
boy,  Lee  Coun^,  DUooia,  bmied  a  series  of 


Chicaso  and  Rock  River  Railroad  Company. 
Boib  Uw  sobecriptlon  and  bonds  were  suthor- 
iied  by  the  charter  of  the  railroad  company,  ap- 
proTed  Hard)  24, 186S. 

tkctioiial2andlSaf  this  charter,  which  alone 
need  be  considered,  are  aa  follows: 

"Sec  12.  It  sbsU  be  the  duty  of  the  clerk  of 
any  nich  d^,  town  or  towuahfp,  in  which  a 
Toie  ihall  be  given  in  favor  of  subscription, 
witbin  ten  daja  thereafter,  to  transmit  to  the 
county  clnk  of  their  counties  a  transcript  or 
ftatentent  of  the  vote  given,  and  the  amount  so 
voted  lo  be  rabecribed,  and  the  rate  of  interest 
to  tie  paid;  Provided,  That,  when  electiona  shall 
be  beu)  aaA  bonds  issued,  as  aforesaid,  it  shall 
be  the  duty  oi  tlie  clerk  of  auch  town  or  town- 
ship to  file  with  the  county  iQerk  of  their  le- 
qtective  counties,  within  ten  days  after  the  ia- 
aniivatwJd  bonds,  certiflcates  of  the  amount 
of  bonds  tamed,  and  the  rate  of  interest  payable 
thereon,  and  number  of  each  bond. 

Sec  18.  It  shall  be  the  duty  of  the  county 
<krt  of  said  county,  annually,  after  the  exe- 
cntioo  and  delivering  of  such  bonds  aforea^d, 
to  compute  and  assesi  upon  all  the  taxable  piop- 
erty  relumed  I?  the  asMseor  of  such  dty,  town 
or  township,  a  sum  sufBcient  to  pay  the  interest 
and  ooata  of  collectioD  and  disburaementa  upon 
aD  b«»idB  ao  issued  by  the  respective  cities, 
towns  or  townships;  which  tax  shall  be  extendea 
upon  the  collector's  books  OS  other  taxes  are  and, 
na  collected,  shall  be  paid  to  the  treasurer  of 
4e  Gonn^:  and  such  city,  town  or  lownship 
•taaH,  when  providiDK  for  the  ievylngandcoUect- 
hv  of  other  taxes,  also  assess  upon  the  property 
«(iuch  cilj,  town  or  township,  any  rate  not  ex- 
oecdtaig  thrae  per  cent  in  any  one  year,  upon 
the  siLSsinent,  lo  provide  a  fund  for  the  re- 
^enptkn  of  the  prindpal  and  interest  of  such 
faaods  as  or  when  they  become  due,  said  taxes  to 
be  tevicd  and  collected  as  other  taxes  are;  but  no 
tax  ihaD  be  computed,  assessed  or  collected,  or 
■ar  interest  paid,  to  be  applied  upon  said  bonds, 
aaJcM  sudi  bonds  luive  lieen  executed  and  de- 

By  an  Act  of  the  ISeneral  Assembly  of  Ilii- 
aois  lo  fund  and  provide  for  the  paylnr  the  rail- 
nod  debts  of  counties,  townships,  cities  and 
towns,  passed  and  In  force  April  16,  1869,  the 
hoUen  of  that  class  of  securities  were  autbor- 
iMd  to  register  them  in  the  office  of  the  auditor 
«(  pnbUc  acooonts  of  the  Stale.  Sections  4  and 
I  of  ihM  Act  are  aa  follows: 

"Sec  4.  Vben  the  bonds  of  any  county, 
township,  dtr  or  town  shall  be  so  registerea, 
Ac  SUU  Attditor  shall  annually  ascertain  the 
a^oant  of  intcRSt  f or  thecurrent  vear  due  and 
aocniMl  and  to  accrue  upon  auco  bonds,  and 
fnM  the  amount  so  ascertained  be  shall  deduct 
Ac  amooBt  tn  the  stale  treasury  placed  to  the 
<Mditof  such  county,  township,  dty  or  town,  as 

iMr.8. 


herein  provided  and  directed;  and  from  the  basil 
of  the  certificate  of  valuation  of  property  hereto- 
fore provided  to  be  transmitted  lo  bim.  or,  in 
case  no  such  certificate  shall  beflled  in  his  office, 
then  upon  the  basis  of  the  total  assessment  of 
auch  county,  township,  dty  or  town,  for  the 
year  next  preceding,  he  shall  estimate  and  de- 
termine the  rate  per  centum  on  the  valuation  uf 


property  within  such  county,  township,  city  oi 
town,  requisite  to  meet  ana  sstiafT  the  amount 
of  interest  unprovided  for,  togetLer  with  Uie 


ordinary  cost,  to  the  State,  of  collection  and  dis- 
bursement of  the  same,  to  be  estimated  by  the 
auditoraod  treasurer,  and  shall  make  and  trans- 
mit to  the  county  clerk  of  such  county,  or  to  the 
proper  offlcer  or  auliiority  whose  duty  It  is  or 
abaU  be  to  prepare  the  estimates  and  books  for 
the  collection  of  State  taxes  in  such  county, 
township,  city  or  town,  a  ccOificate  stating  such 
estimated  reouisiteper  centum  for  such  purpose, 
tobe  filed  in  nis  office, and  the  same  per  centum 
shall  thereupon  be  deemed  added  to  and  a  part 
of  the  per  centum  which  Is  or  may  be  levi^  or 
provided  by  law  for  purposes  of  state  revenue, 
and  shall  be  so  treated  by  such  clerk,  officer  or 
authority,  in  makiliK  such  estimates  and  booits 
for  the  collection  oitaxes;  and  the  said  lax  shall 
be  collected  with  the  state  revenue,  and  all  laws 
relating  to  tbeslato  revenue  shall  apply  thereto, 
except  as  herein  otherwise  provided. 

Sec.  S.  The  State  shall  be  deemed  the  cus- 
todian only  of  the  several  taxes  so  collected 
and  credited  to  such  county,  township,  city  or 
town,  and  shall  not  be  deemed  in  any  manner 
liable  on  account  of  any  such  bonds;  but  the 
tax  and  fund  so  collected  shall  be  deemed 
pled)^  and  appropriated  to  the  payment  of  the 
Interest  and  prindpal  of  the  registered  bonds 
herein  provided  for,  until  fully  satialied." 

When  the  bonds  of  the  Town  of  Amboy  were 
issued,  the  town  clerk  did  not  transmit  to  the 
county  clerk  the  statement  required  by  section 
12  of  the  charter  of  the  railroad  company,  but 
the  president  of  the  company  caused  Ihem  to 
bereglsteredin  theofflceof  the  auditor  of  pub- 
lic accounts,  in  accordance  with  the  provirions 
of  the  Act  of  1809.  During  the  years  1872  and 
1873,  the  auditor  made  the  proper  certificate 
under  the  leelstry  law  for  the  taxes  to  meet  the 
interest  for  ttose  years,  and  the  taxes  were  ex- 
tended by  the  county  clerk  In  due  form  on  the 
tax  collector's  books,  but  before  the  collections 
were  made,  certain  taxpayers  of  the  town  ob- 
tained from  the  Circuit  Court  of  Leo  County  an 
inluncliou  against  the  Countv  Clerk,  the  county 
}liector,  and  the  town  collector,  restraining 


been  ssseaaed,  and  also  restraining  the  sa 
ties  and  the  auditor  of  public  accounts  of  the 
Stato  from  taking  any  steps  for  the  levy  or  col- 
'  L-ct  ion  of  any  other  taxes  to  pav  either  the  prin- 
ipol  or  the  interest  of  the  bonds. 

After  this  injunction  was  obtained,  the  rela- 
.ots,  Fairbanks,  Skinner,  Thomas  and  Wctmore, 
beii^Beverallv  holders  and  owners  of  certdnoi 
Uie  bonds  ana  coupons  of  the  town,  be^n  sep- 
arate suits  against  the  town  in  the  Circuit  Court 
of  the  Unlt^  Slates  for  the  Northern  District 
of  Illlnoia.  to  recover  the  amounts  due  them, 
respectively,  on  their  coupons.  These  suits  re- 
sulted in  a  judgment  on  the  18th  of  Harch,18?8, 
in  favor  of  Fairbanks  for  f2,44B  damages  and 
$Sa.l2  costs;  another,  oo  the  24th  of  January, 
Ml 
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187B,  in  favor  of  SUimer.fOT  $3,018.60  damages 
and  $47.10  costs;  snotlier,  on  the  aMh  of  No- 
vember,  1875,  In  favor  of  Thomss,  for  $864 
damages  and  $43.90  costs ;  and  two  others  In 
favor  of  Wstmore,  one  on  tlte  17th  of  Decem- 
ber, 187S,  for  $S,»6.14  and  $50.40  costs,  aod 
the  othei.on  the  aoth  of  jQii«,1876,for  $1,058.38 
damages  and  $81.60  costs. 

Tbete  Mveral  Judgments  remain  unpaid  and 
have  all  been  dtuy  audited  and  allowed  bv  the 
auditing  booid  (rf  the  town;  but  the  town  cleric, 
whose  duty  it  is  to  cerHfr  to  the  County  Clerk, 
on  or  before  the  second  Tuesday  in  August  in 
each  year,  the  amotmt  of  taxes  to  be  levied  and 
collected  to  pay  the  charges  against  the  town 
for  the  CQireiit  year,  refused  to  certify  the  judg- 
menls  and  kept  bimself  concealed  bo  as  Ic  avoid 
the  process  of  the  courts.  The  seyoral  plaint- 
Ub  then  presented  their  reroective  Judraients 
to  the  County  Clerk,  and  demanded  uiat  he 
•  -Compute  and  assess  upon  all  the  taxable  prop- 
erty In  said  Town  of  Amboy  a  sum  sufficient  *~ 


payment,  and  coste  of  suit  In  each  case,  togethi. 
with  the  coets  oi  ccillecting  and  disbursing  such 
taxes,  and  to  extend  sucfi  taxes  upon  the  col- 
lector's books  of  said  Town  of  Amboy  for  the 
Sear  1879."  This  the  Connlf  Clerk  refused  to 
o,  and  theieapon  the  several  judgment  plainl- 
Ifla  nnited  as  telaton  In  an  amllcation  to  the 
Circuit  Court  of  the  United  States  for  a  man- 
datum  requiring  him  to  comply  with  their  de- 

To  this  application  the  ConnU  Oletk  an- 
swered, setting  up  defenses,  as  follows: 

1.  That  the  town  clerk  had  never  transmitted 
to  the  Coun^  Clerk  the  statement  required  by 
section  12  of  the  charter  of  the  raUroad  com- 
pany. 

a.  That  the  town  clerk  bad  never  certifled  to 
the  Coun^  Clark  the  allowance  of  the  Judg- 
ments by  UM  Board  of  AndlloiB  of  the  town. 

8.  That  all  taxes  to  pay  principal  and  Interest 
on  the  bonds  covered  bv  the  several  Judgments 
of  the  relators,  certified  by  the  auditor  of  pub- 
lic accounts  under  the  registry  law,  had  been 
duly  extended  on  the  tax  collector's  books,  and 
their  collection  enjoined  by  the  circuit  court  of 
the  County;  and, 

4.  That  he  had  himself  been  enjoined  by  the 
circuit  court  of  the  county  from  extending  any 
taxes  whatever  on  the  tax  books,  to  pay  the 
principal  or  interest  of  the  bonds  held  I^  the 
relalore. 

L'pon  demurrer  to  this  answer.  Judgment  was 
given  in  the  court  below  awardmg  a  writ  of 
maitdanmt  directed  to  the  County  0erk  and 
commanding  him  to  extend  upon  the  tax  col- 
lector's boou  of  the  town,  for  the  year  1870, 
a  sum  Buffident  to  pay  each  of  the  several  Judr 


(a  held  by  the  relators,  particularly  descrio- 
mK  the  Judgments  sepaTately.  To  reverse  that 
Juagment  £is  writ  of  error  was  brought. 


Wearemet  attheoubetwith , 

defendants  In  error  to  dismiss  tba  writ  In  this 
case,  on  the  ground  that  the  seven!  Judgments 
proceeded  upon  below  cannot  be  united  to  give 
lu  Jurisdiction  and  \be  amount  due  on  any  one 
of  them  doM  not  exceed  $5,000.  The  rule  is 
settled,  as  staled  more  than  once  at  the  present 
Term,  that  when  distinct  causes  of  action.  In 
favor  of  distinct  paitlea,  areunltedlnonesuit, 
82S 


S.  B.  Co.  [ante,  78];  Fhrmer'i  L.  and  t 
V.  Wai^rnum  [anU,  115];  AdanuY.  OriUenda 
[ante,  90];  Sehtned  v.  SmilA  [ante.  156].  Is  Iba  rg^ 
present  case  distinct  causes  of  action,  m  t«iot 
of  distinct  parties,  were  united,  for  con<remeitce 
and  to  save  expense,  in  one  suit,  and  diitinct 
orders  were  made  in  favor  of  eaiih  one  d  Ihs 
several  judgment  creditors.  The  proceediiii 
was  analogous  to  a  creditor's  bill  brongtit  tij 
distinct  credilore  upon  distinct  Judgmenli  to 
reach  the  properly  of  their  common  debtor. 
That  was  the  case  of  8iihv>ed  y.  Smt'iA,  Mvpm.in 
which  we  held,  following  Sparer  v.  Bigdoit,  3 
Wall..  208  [73  U.  S..  XVIII..  595],  that  tlw 
amount  due  the  several  creditors  could  not  be 
Joined  to  give  Jurisdiction  on  an  appeal  by  Ihr 
defendants.  In  the  present  case  the  amount  dno 
the  relators  Fairbanks,  Skinner  and  Thoinaa, 
respeclivelj, does noteiceed $5,000.  Attolktm, 
eongequenUy,  llie  vtril  mvtt  be  ditmitted.  Bui  u 
to  the  relator  Wetmore  the  case  b  dlfferenl. 
She  hue  two  Judgments,  and  the  aaprc^lt 
amount  due  her,  including  Interest  to%  uroc 
the  otartdatnu*  was  awamed,  exceeds  $3,000. 
The  matter  in  dispute  with  her,  therefore,  it 
sufficient  forour  Jurisdiction.and  the  cause  maa 
be  retained  for  adjudication  in  respect  to  bei 
rights.  Tljis  was  the  form  of  proceeding  sdnpte'l 
In  Farmer^  L.  and  T.  Co.  v.  WaUrmnn.  npm. 

Proceeding,  then,  to  tiie  eonsidenition  ci  the 
case  on  Its  merits,  we  will  take  up  the  defenses 
relied  on  by  the  County  Clerk  in  the  order  in 
which  they  have  been  stated: 

1.  As  to  the  omission  of  the  town  clerk  to 
certify  the  staiement  required  by  the  ISih  sec- 
tion of  the  charter. 

By  the  judgment  of  the  drcnitcourt,  forth* 
enforcement  of  which  the  mmuAinitu  is  asked, 
the  fact  of  tiie  l^ue  of  the  bonds  and  the  lialnl- 
ity  of  the  town  for  the  payment  of  the  coupnoi 
held  by  the  Judgment  creditor,  was  Judiasllj 
determined.  Section  18  of  the  charter  of  lh« 
railroad  company  made  it  the  duty  of  the  Oomi' 
ty  Clerk  annually,  after  the  imue  of  the  bond^ 
to  compute  and  assess  on  the  taxable  propcfty 
in  the  town  a  sum  sufficient  to  meet  ue  mter* 
'est  as  it  matured,  and  provide  a  Bum  for  there- 
deroption  of  the  principal.  The  statement  d 
the  town  clerk  under  section  18  was  not  a  con- 
dition precedent  to  thecomputoUon  and  aness- 
ment  of  the  tax  bylhe  County  Clerk.  It  wss 
one  way  of  informing  the  Coun^  Clerk  of  hii 
duty,  but  not  necessarily  the  oiuy  way.  Tbe 
law  obliged  bim  to  make  the  ossenmeot  In  doe 
course  of  business  after  the  bonds  were  put  out, 
and  until  they  were  paid  in  full.  Wtien,  there- 
fore, the  Judgments  of  the  Circuit  Court  of  the 
United  Btates  were  presented  to  him,  he  was  of- 
ficially Informed  that  the  liability  of  tbe  town 
for  the  payment  of  tbe  coupone  sued  for  bad 
been  Judidally  established,  and  It  became  hk 


dn^,  under  section  18,  to  compote  tbe  tax  a 
... j  put  ft  In  tl 
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town  to  be  paid  by  ■  Uz,  &nd  there  was  no  oth' 
er  evidence  of  the  obligadoo  to  lev;  Uie  tax  [ban 
the  vote  of  the  electors.  TTnder  such  clrcum- 
RuuxB,  there  iras  reftson  for  holding  that  the 
telv  Intimate  evldeiioe  that  could  be  produced 
to  ue  CouD^  Clerk  of  the  fact  of  the  vote  waa 
ibe  certlllcate,  which  bad  been  specially  pro- 
Tided  tor  In  the  Act  autboriziiiK  the  donadoo  to 
be  Dude.  Here,  however,  the  uond  carried  on 
hi  face  the  dectaradon  of  the  town  that  the 
bolder  waa  entitled  to  have  the  tax  assessed  and 
collected  for  its  parmeDt,  and  whatever  was 
k^thnale  evidence  of  the  issue  of  the  bond  was 
legitimate  evidence  of  the  duty  of  the  clerk  to 
■cL  The  fact  of  the  issue  having  been  con- 
doslTely  established  by  the  judgment,  the  pre»- 


MMTy  to  make  it  his  duty 

t.  Aa  to  the  certiflcate  of  the  town  clerk  that 
the  judgments  had  been  audited  and  allowed  by 
(be  town  auditors. 

,  What  baa  alreadr  been  aald  la  equally  appli- 
caUe  to  tbia  braocb  of  the  case.  The  Judgment 
ettaUisbed  the  legal  right  of  the  Judgment  cred- 
itor to  bave  the  tax  specially  provided  for  Iiy 
Hctlon  18  of  the  charter  of  the  company  com- 
pnied  and  aMeased  by  the  County  Clerk  with- 
OBt  any  further  action  of  the  town  officers.  Aft 
cr  the  laaue  of  tbe  boodi  It  Iiecame  the  positive 
duy  of  tbe  County  Clerk  to  compute  and  aa- 
Hss,  in  Ibe  regular  course  of  busiueas,  totheez- 
kst  that  wu  neceaaary,  the  tax  Uut  had  been 
antracted  for  to  meet  the  liabih^  tbui  In- 
CBrred.  It  became,  in  legal  effect,  a  part  of  the 
antract  of  the  town  that  this  should  be  done, 
sDd  Um  jDdgn>ent  of  tbe  court  eatablishlng  the 
oDDincl  waa  equivaloit  to  a  judicial  determi- 
aattoa  ibat  the  tax  mutt  be  levied  by  the  Conn- 
ly  Ckife,  unhM  the  Judgment  was  otherwise 
peovided  for.  Whenever,  tberef  ( 


duty  under  the  law  to  proceed  with  the  com- 
pDtatloD  and  aaseaement  of  the  tax.  Tbe  cer- 
ffiatcof  tbatowDclerkthaltheiudgmeiithad 
bsBi  allowed  by  Ibe  board  of  auollors  for  pay- 
■cnt  ihroagh  the  Dteana  cd  the  annual  taxation 
"oBld  bttve  been  one  way,  and,  perhaps,  the 
wtcmt  apimipriate  way  of  lumisbing  the  infor- 
■attan  which  the  County  Clerk  needed,  but  It 
W  Bowbere  been  made  Uw  tntty  lawful  wav. 
When,  U^rcf ore,  Ute  town  clerk  refused  to  make 
sad  fmrard  such  acndflcate,  there  waa  no  legal 
tepedimeat  to  tbe  employment  of  tome  other 
■csM  to  give  tbe  Ooonty  Clerk  notice  of  what 
Ui  dn^  reqnlred  of  him  In  the  premises.  Tbe 
CBtttcste  of  Ibe  town  clerk  waa  not  in  this  case 
ny  inofv  a  condition  precedent  to  the  action  of 
tkc  Ca«iBty  CleA  than  it  waa  tmder  the  require- 
■Ota  of  section  U. 
1  Aa  (o  tba  earttflcateof  the  auditor  of  pub- 

TUa.  Hka  (be  oertlflcate  of  tbe  town  clerk.  Is 


»  net  any  more  ihaU  the  certificate  of  the  town 
dak.  aa  fndlspeiHable  prerequisite  to  the  action 
<<  the  Ooon^  Clerk. 

1  Aa  to  tbe  fnjnitctloo. 

Tba  iilaliif  waa  not  a  party  to  the  suit  in 
*llch  Um  Injnnction  waa  onalned  and,  con* 
■^■■nty,  ia  not  bound  by  IL    Having  eatab- 

mc.8. 


lisbed  her  right  to  (he  tax  by  the  Judgment  of 
the  circuit  court  iu  a  suit  to  which  the  town  in 
its  corporate  capoclty  was  a  por^,  she  may  iisv 
tbe  power  of  that  court  to  command  the  hkscfi>- 
ment  and  coDeciion  of  the  tax  as  a  means  of 
carrying  the  judgment  into  execution,  notwith- 
standing what  the  taxpayers  may  linve  cauiied 
to  be  done  in  some  proceeding  to  which  the  rfr 
lator  waa  not  a  party.  The  right  to  the  compu- 
tallon  aadawicssmeDt,  as  well  as  the  collection 
of  the  tax,  foUcwed  as  a  matter  of  law  ,rom  the 
establishment  of  the  Ifabltlty  of  tbe  (own  for 
the  payment  of  the  Interest  which  it  was  agreed 
Bbould  be  made  l)v  the  asseEsment  and  collec- 
tion of  tbe  tax.  An  injunction  against  tbe  of- 
fleers  before  the  judgment  agalnsitbe  town  was 
rendered,  cannot  stand  in  ttie  way  of  the  en- 
forcement of  the  tax  by  the  circuit  court  to  car- 
ry Its  judgment  into  execution. 

The  wntof  error  U  OitmiuedatUt  On  retaltnv 
Fitirhaakt,  SlSnner/md  Tkmiat,  and  Oit  jvdg- 
mint  of  the  Cireuil  Court  aaarding  the  manda- 
mus in  favor  tf  Caroline  C.  Weirnon  m  gffirmeil. 
The  cauee  ie  rmuxnded,  viith  ieate  to  mMify  tfta 
judgment  in  nieh  a  way  a*  to  adapt  the  command 
of  tlie  writ  of  mandamua  to  the  eireumitaneet 
eonteijuent  on  thedeiatj  eavtedby  tht  petutenen of 
the  writ  of  errvr  in  t/iu  court. 
True  copy.    Test ; 

James  H.  MoKenDcr,  aerk.  Sup.  Court.  U.  & 


STATE  OF  LOUISIANA,  m  nL  New  On- 
LBANe  OAa-LiOHT  CoMPAMT,  Ptf.  inBrr., 

COUNCIL   OF  THE  CITT  OF  NEW  OB- 
LEANS,  ISAAC  W.  PATTON,  Uayor.  et  au 

Bee  &  C,  Beponer-s  ed.,  G«8-en.) 
Firrm  of  Judgment,  tefitn  nolgrrmnd  of  appeal. 
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■ot  terms  ttie  prectse  power  to  b 
Vround  for  >vp««l  to  this  cnurt. 
^*^  [Ko.  274.] 
SvAmitted  Apr.  tS.  188S.  Decided  Mag  7, 18SS. 

F  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Louisiana. 

On  tbe  18lh  June  1878,  the  relator  recovered 
judgment  In  tbe  Fourth  District  Court  of  New 
Orleans  against  tbe  City  of  New  Orleans,  for 
tbe  sum  of  (118,308.85,  with  interest,  for  light- 
ing with  gas  the  City  and  iu  public  buildings. 

The  CItyhavlngfailed  to  provide  for  the  pay- 
ment of  tbe  judgment  in  Its  annual  budget  for 
the  year  1870,  the  relator,  on  tbe  3Sd  of  Sep- 
tember, 1879,  applied  (o  the  said  Fourth  Dis- 
trict Court  for  amant/amw.  tocompellheCity 
to  appropriate  certain  expected  revenues  to  the 
payment  of  itsaoatlngdelit,of  which  the  judg- 
ment conBtltuted  a  port  The  scope  ofthisap- 
plication  was  enlarged  by  a  supplemental  peti- 
tion, in  which  it  is  alleged  that  during  the 
whole  period  embraced  by  the  conttacta  afore- 
aald,  the  City  had  the  power  to  levy  taxea  to 
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the  rkhia  of  the  reJAtor,  and  the  B«id  Act  im- 
I>airtd!^theoblii(aiioii  oFtbecotiiritctsarori'SBld. 
{n  TiolBtion  of  Cbe  lOth  sectlou  of  article  first  of 
the  CoDStltuUon  of  the  United  BUtes. 

The  two  petitions  combioed,  cootaio  a  prsfer 
that  the  cilj  admiDistralors  include  ia  the  next 
annual  budget  of  r(Keipli,the  eipecied  rovenaea 
above  refeired  to,  and  include  in  the  nest  an- 
Duol  budget  of  expenses  the  aforesaid  Judgment 
of  relaloT,  and  all  judgments  previously  regis- 
tered, and  provide  for  tbdr  pefment  out  of  the 
expected  revenues,  and  ff  necessai?  to  exhauat 
thdr  powers  of  taxation,  and  contfnae  to  do  to 
until  the  Judgment  of  the  relator  is  paid. 

The  districtcourt  rendereda  Judnnent, com* 
tnanding  the  Citv  officers  to  put  the  relator"! 
Judgment  and  all  previously  registered  judg- 
ments en  the  next  annual  budget,  and  U>  pro- 
vide for  their  payment,  "In  the  order  in  which 
they  are  registered,  through  and  by  means  of 
all  taxes  imposed,  collected  or  held  for  current 
city  expenses,  not  levied  or  collected  In  pursu- 
ance Of  law  for  some  other  specific  purpoee;  and 
in  order  to  insure  a  sufficient  fund  to  provide  for 
thcpayment  of  said  Judgments,  to  exhaust  their 
powen  of  taxation,  and  continue  todo  bo  if  nec- 
essary, tmti)  the  Judgment  of  Lherelatorispaid 
and  satisfied,  "  and  all  other  relief  fs  denied. 

This  Judgment  was  affirmed  by  tbe  Supreme 
Court  without  change. 

A  rehearing,  to  have  the  Judgment  made  more 
specific,  was  then  asked  and  refused.  VHiere- 
upon,  the  relator  sued  out  this  writ  of  enor. 

Me*ir».  Thomaa  J.  Semmea,  Henry  C.  Mil- 
ler and  John  Mnritff,  for  plaintiff  in  error. 

Mani.  C.  F.  Back  tnA  B.  S.  McCalA,  for 
defendants  in  error. 

Mr.  C/<i^JtM«QtW»Ho  delivered  the  opin- 
ion of  the  court: 

We  have  no  Jurisdiction  In  this  case.  Nc 
title,  right,  privilege  or  immunity  set  up  or 
claimed  by  the  relator  under  the  Constitution 
of  the  United  Slates  has  been  denied  blm  by 
Uie  judgment  of  the  court  below.  The  prav< 
of  the  petition  tonnaTuiamu»viaA,  among  oth< 
things,  that,  in  order  to  secureasufficientfuod 
to  provide  for  tbe  payment  of  certain  Judgments 
in  favor  of  the  Telatur  against  the  City  of  New 
Orleans,  the  council  of  the  city  might  be  re- 
quired, if  necessary,  to  "Exhaust  their  powers 
of  taxation,  and  continue  so  todo  until  relator's 
Judgment  is  paid  and  satisfied,"  No  request 
was  made  In  the  petition  for  a  determination  of 
the  extent  of  the  pon-er  of  taxation  for  the  pur- 
pose specified.  A  judgment  was  entered  In  the 
court  of  original  Jurisdiction  granting  the  writ 
in  the  exact  form  |»ayed  for.  This  Judgment 
was  affirmed  by  the  Supreme  Court  of  the  State, 
on  appeal  Aiter  the  Judgment  of  affirmance 
was  entered,  a  rehearing  was  asked.  Id  order 
that  the  Judgment  of  the  court  of  original  juris- 
diction might  tie  made  more  clear  and  specific. 
This  was  refused.  No  right  to  aoy  specific 
rate  of  taxation  has  been  denied,  loat  ques- 
tion has  been  left  unsettled,  and  there  vnvt  noih- 1 
ing  In  the  pleadings  which  required  the  court 
to  do  more  "'  -•-  ' 
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b  for  a  writ  requiring  the  council  to  do  all  it 
baa  in  law  the  power  to  do  to  raise  the  BMHicj  to 
pay  the  relator's  demand,  no  right  has  been  de-  [ 
oled.  WhUe  tbe  court  might  have  defliKd  is 
more  exact  terms  the  precise  power  to  be  em< 
cised,  its  omisdon  to  do  so  Is  not  gniuiid  for 
appeal  to  our  jurisdiction. 

Jt/Mnni  that  Vie  vrit  of  error  in  tUi  tm 
must  be  ditmiuedfoT  wnU  qf  jvritiiction,  mi 
an  order  to  that  ^ttt  m  made. 

Tnieoopr.   Teat; 

Jamsa  H.  HoKeaaer,  caedh  B«ip>  OMirt,  U.  & 


JOHN  W.  80AKBOR0UQH,  Tutor  of  Al- 
WRA  RiCHAsmon,  Hiiwr  and  Only  CbQdot 
Hb&  Sak&h  RiCHABMoa,  Deceased,  iV'-  *" 
At., 

•; 

JOHN  FRANK  FAROOUD. 

eSee  S.  C.  Beportei^  ed.,  Mr,  Ht.) 

£«««»  qf  etule  judgment. 

So  Judffiaeiit  or  decree  at  a  Male  ooart  can  lie  ra. 
viewed  in  thia  oouit,  unless  the  writ  of  cms  M 
brought  wllhln  two  rears  aner  tbeeatrjotQieioiit;- 

'     •"■  -  -rit  of  tarn  Is  not  brought  In  tbe  lf««l 


which  rendered  tbe  Judicment. 
[No.  288J 
Soimitted  Apr.  t6, 1883.  Decided  Mag  7,  IM- 


The  case  is  sufficiently  stated  by  tbe  court. 

Meetn.  J.  W.  ScArborouy h,  i^iniox  Orr- 

vine  and  Ti^ot  Slillman,  for  plaintifT  in  emr. 

No  counsel  appeared  for  defendant  in  error. 


The  final  decree  in  this  case  was  tendered  on 
the  18th  of  July,  1878,  and  while  the  writ  of  a- 
ror  was  allowed  by  the  OhitfJvttiee  of  the  Su- 
preme Court  of  Louisiana,  and  a  bond  ai^iroved 
and  citation  signed  on  the  6th  of  July,  1880,  tbe 
writ  of  error  was  not  actually  Issued  until  tl>e 
14th,  and  the  copy  was  not  lodged  in  the  cleik'i 
office  untU  the  Ittth  of  that  month. 

No  JudEment  or  decree  of  a  state  court  can  be 
roviewed  m  this  court,  nnleaa  tbe  writ  of  error 
1«  brought  within  two  years  ^ter  Oie  entry  (d 
the  Judgmejit  R.  S.,  sec.  1006;  Ommint*  v. 
Jorum.^A  U.  B.,  419  [XXVI.,  8341.  In  Br<i»tt 
T.  Norrit,  11  Bow.,  207,  It  was  decided,  CIdtj 
JtitHee  Taney  speaking  for  the  cooit,  that  "Tbe 
writ  of  error  is  not  brought,  in  tbe  legal 
meaning  of  the  term,  until  it  la  filed  in  tbe  coiM 
which  rendered  tbe  Judgment.  It  is  tbe  filief 
of  the  writ  that  remoTee  th«  record  from  tbe  if 
ferlor  to  the  appellate  court,  sad  the  period  o{ 
limitation  prescribed  by  the  Act  of  Congtea 
must  be  c^culated  accordingly.'*  Thia  case  ii 
cited  with  approval  in  JftUMiM  ▼,  Cmwn,  I 
Wall.,  860  [78  U.  8.,  XVItL,  812], 
Il/oUoal  that  Oievrritof  jfTTor  in  ttuWWMi  I 
>(  brouglU  ttilhin  Ute  time  limited  bf  Ime.  md 
tee  have,  coneequenlly,  Ttejuriediction.    ferlh^i 


pleadings  which  required  the  court 
e  than  it  has  done.    A*  the  judgment  | 


CKed-U8  tl.  8.,  aL 


^dbyGoogle 


Thb  BBLesiii.un>  t.  Josbeh.    Qouok  t.  Bkdcs. 


IVTi  I 


THE  STEAMSHIP  BELOENLAND,   etc., 
Appt.. 

THEODORE  JENSEN,  Huter,  im 

C.C  [|«pontt1ied„''TAe  BelwnfaMd"  wltli  Sz 
porta  Wirden,  UI.l 

Z^M  cfdterMon  tUpvlalonf  proptrtj/. 


Bututca  wUefawM  Mayed  br  m  fupcMd'o*  boodon 
ippuLtf  Um  iBnne  opvttfmatt  lien  oatbeiesl 
otateof  the  Mpulaton,  DoMrltlwtandliiK  the  ap- 
MaUt  la  an  *dTBDtM«  ilM  law  slna  tlie  appellee  for 
Ui  •eeorttr.wlUi  whicb  thta  oourt  will  doI  laterlera 
lB»dT*Meoftbelie«rlDgof  tlMoaaeoQlta  media. 

[No.  78S.] 
8»bBnlttdApr.a.l8S3.    DeekUd  May  7, 1883. 

APPEAL  from  tLe  Circuf  t  Court  of  the  United 
Sutea  for  the  Eaalera  District  of  Peoiufl- 
nnia. 

Af  t«r  the  denial  by  this  court  of  the  petition 
for  a  writ  of  mandamv*  la  Br  parte  Warden, 


ol  the  court  below,  as  a 
aute. 

Mr.  MortoD  P.  Hanrjr,  for  the  stipulators, 
tn  mppoTt  of  motion. 

Mr.  HMnxFlaAderaiforappeiiee,  iwitra. 

Mr.  CkitfJtatieeWmiUi  dellTsred  the  opin- 
In  of  the  oourt: 

m»  moUM  it  dertitd.  The  decree  appealed 
(nan  waa  asalost  the  leapondent  and  hu  stipu- 
klont  It  the  decree  operatei  as  a  lien  on  the 
ml  ertate  of  the  BtlpuLatots,  notwltbatwdlag 
<te  Wpe«l,  It  i*  an  sdvautage  the  law  gives  the 
tppcUee  for  his  tecuri^,  with  which  we  ought 
aM  to  Interfere  in  adnnoe  (rf  the  heving  of  the 
n  ita  merita.  Whether  there  IssucS  a  lien 


TiTi  B.  llcSetuior,  Clerk,  Bup.  Court,  U.  B. 

JOHN  B.  aiBSON.  Appt. 

CHARLOTTE  BRUCE. 

0aa  a.  C  Beportcr'a  ed.,  ta-«3). 

Semotal  0^  emum, 

AaMteanaotbe  remored  from  a  Mate  oourt  to 
4*  TTiri««Ti1  etat««  dnniU  Court,  under  (be  Act  of 
«^  iinWM  tbe  reqaWte  ottlsen«hlp  of  the  partiei 
oMad,  both  wtkoi  I  be  niH  waa  besuu  and  wbea  the 
'"I'-nt  (or  nmoral  li  Uad. 

[No.  loei.] 

d  undtr  3Sd  Salt,  Apr.  tS,  1883. 
Dtcidtd  Mat  7. 1883. 


Statei  for  the  Soatbem  Dlnrictof  Ohio. 

Oh  nocioaB  to  adTtnce,  to  dismiss  or  afDn 

TMb  a<tioo  was  bron^t  in  ttke  Superior  Court 

of  ClaciBDatL  bj  tfie  appellee,  to  recover  pos- 

■  ^Lai  of  and  Judgment  upon  certain  promis- 

sutj  BOW*  for  sums  amountlag  to  960,000. 


mm^i^   8aa)wUtoBrad«TalOMes,l«IU.8„]ixv 
1«  U.  S.  V.  S..  BooE  n. 


After  several  Temu  of  aald  court  tiad  inter- 
veaed,  the  defendant  filed  a  petition  for  the  re- 
moval of  the  cause  into  the  court  iielow.  Bub- 
sequentlj,  that  court  entered  an  order  remand- 
ing ibe  cause,  on  the  ground  that,  at  the  dme 
of  flljug  the  petition  for  the  removal,  the  par- 
ties were  both  cicizeoa  of  the  State  of  Ohio, 
le  defendant  appealed  to  this  court. 
Lincoln,  for  appellee,  in  support 
of  motion: 

At  the  commencement  of  the  Buit,  tiic  pldnt- 
.  \  was  a  citizen  of  New  York,  but  at  the  time 
of  filing  the  petition  for  removal,  and  for  sev- 
enteen months  before,  both  partie*  were  citizens 
of  Ohio. 

This  precise  question,  so  far  as  we  can  find, 

u  never  been  determined  by  any  court,  except 
by  Jvdge  Raster.    B  Fed.  Rep.,  S40. 

We  do  not  find  that  the  very  question  here 

iw  presented,  has  ever  been  before  tbia  court, 
though  Judge  Baxter,  in  his  opinion,  says  that 
It  has  been  twice  presented  In  argument,  once 
in  In*.  Co.  V.  Pedma;  «S  U.  8.,  180  {XXTV., 
427),  and  again  in  Bmdunwa  r.  WaUm,  103  U. 
B..28S(XXVI..MB). 

In  the  following  cases  it  has  been  decided 
that  the  dtizenslilp  in  different  States  must  be 
shown  at  the  time  the  suit  was  commenced,  but 
in  no  one  of  them  waa  ttiere  any  intimation  that 
such  citizenfihip  must  not  continue  up  to  tha 
dme  of  the  filing  of  the  petition  for  removal. 

Betde  v.  OIUtntB.  B  Fed.  Rep.,  888  ;  Kiuiter 
V.  A  B.  at.,6Ped.Rep..6;flW(bn»./iM.  Ca., 
«N.T.,6i  TapUu  V.Martin,  119  Vbua..  2^5; 
Ind.  R.  W.  Go.  V.  Riiihy,  BO  Ind..  64. 

In  the  following  cases  it  has  been  directly 


removal,  and  that  it  need  not  be  alleged  a 
the  commencement  of  the  suiL 

Weld  V.  ffoW,  17  Blatchf.,  846;  MuLaan  v.  R. 
Co.,  16  Blatchf.,  817  \  R.  B.  Co.  v.  McOotni,  0 
Rep,,  569;  Jaekion  v.  Int.  Co..  3  Woods,  417 ; 
Johnton  V.  Moni^,  1  Woolw.,  387;  OurUn  v. 
firier,  0  Fed,  Rep,,  886;  Int.  Co.  v.  Baettd,  33 
Ohio  St.,  380;  Jadetm  v.  Jnj.  Co.,  60  Ga.  4l!7; 
Nye  r.  E.  a>.,U  Hun,  0S7;  DlU.  Rem.  of 
Causes,  sec  73,  p.  88 ;  MeOinnili/  t,  WAife,  8 
DiU..  851. 

Meurt.  Gtooi^*  Hoadla^,  E.  M.  John* 


I   Mo- 


Mr.  CAi^/usttw  Watt*  delivered  the  opin- 
ion of  Ibe  court: 

In  this  case,  the  court  below  decided  that  un- 
der the  Act  of  March  8,  1875,  ch.  187  [18  Stat, 
at  L. ,  470),  there  could  not  be  a  removal  to  the 
Circuit  Court  of  tiie  United  States,  of  a  suit  in 
a  slate  court  between  parties  who  were  citizens 
of  different  States  when  the  suit  was  besun,  if 
when  the  petition  for  removal  was  filed  the  pat- 
ties were  all  citizens  of  the  same  State.  To  re- 
verse an  order  remanding  a  suit  on  that  gro'^nd, 
this  appral  was  token. 

Under  the  Judiciary  Act  of  1788,  sec  1*  [l 
Sut,  at  L..  78],  it  was  held  in  Int.  Co.  v.  Peek- 
ner.  95  U.  S.,m  [XXIT,,  427],  that  there  corid 
not  be  a  removal  unless  the  necessary  citiz*  1- 
ship  existed  when  the  suit  was  begun.  Thut 
Act  provided  only  for  a  removal  on  the  appli- 
cation of  the  defendant  when  the  plaintiff  was 
a  citizen  of  the  State  in  whicb  the  suit  waa 


„.CoogIc 


ScTKEKE  CODRT  OF  THB  UnrrKD  States. 


brongbt,  and  the  defendant  waa  required  to  file 
hla  petition  for  removal  at  tlie  time  of  entering 
hit  q)peaiance  in  the  state  cooit  Under  eu<£ 
drcnmatancea,  dianges  of  citizentUp,  after  the 
salt  vaa  began  and  oefore  the  time  for  applj- 
inefor  a  remoTal,  would  not  often  occnr. 

The  Act  of  1875  is  radically  different  from 
anf  which  preceded  it.  Under  that  Act  either 
partj  mav  petiUon  for  removal  and  neither 
party  ^ea  tie  a  citizen  of  the  State  In  which 
the  suit  wai  hranght.  The  material  language 
la  as  follows: 

"That  any  suit  of  a  drll  nature  at  law  or  In 
equity  .now  pending  or  hereafter  brought  In  any 
state  comt,  ■  •  «  in  whltdi  there  shall  be 
a  controveray  between  dtizena  of  different 
StUea,  •  •  •  either  parw  may  remove  said 
suit  Into  the  Circuit  Court  of  the  United  States 
for  the  proper  district." 

In  order  to  obtain  the  TOmoval ,  a  petition  there- 
for most  be  tied  in  the  state  court  at  or  before 
the  term  at  which  the  cause  could  be  first  tried, 
and  before  the  trial.  In  the  present  case,  the 
petition  was  not  filed  until  nearlv  two  years 
after  the  commencement  of  the  suit. 

llie  GonstructloD  of  the  Act  is  bv  no  means 
free  from  doubt,  but  on  fuU  con^deration  we 
are  of  oi^nlon  that  the  requirement  of  the  old 
law,  that  the  necoBaary  dllcensbip  should  exist 
when  the  suit  was  brou^t,  was  not  abolished. 
We  cannot  believe  it  was  intended  to  allow  a 
party  to  de^ffive  a  state  court  of  the  Jurisdiction 
it  has  onoe  rightfully  acquired  over  him  by 
changing  hla  dtizanship  after  a  suit  is  begun, 
and  that  would  be  the  efiect  of  the  law  if  the 
right  of  removal  is  made  to  depend  only  on  the 
dtizenshlp  existing  at  the  time  a  removal  is  ap- 
plied for.  But  we  are  also  of  opinion  that  be- 
cause of  the  extension  of  the  time  for  applying 
for  removal,  and  because  ndther  party  need  be 
a  dtisen  of  the  State  In  which  the  suit  is  brought 
and  dtber  party  may  apply,  it  was  the  intention 
to  provide  that  the  controversy  should  be  be- 
tween dtizeuB  of  different  Slates  at  the  time  of 
the  removal.  In  this  way,  the  jorisdicdon  of 
the  Circuit  Court  of  the  United  States  wUlonly 
attach  when  there  shall  be  a  controversy  be- 
tween dtizens  of  different  States  at  the  time  the 
suit  Is  transferred,  and  the  rij^t  to  the  transfer 
will  depend  on  the  dti/cnship,  when  the  suit 
was  begun  and  when  the  petition  for  removal  is 
filed 

We,  therefore,  bold  that  a  suit  cannot  be  re- 
moved fromastatecourtunder  theActof  1870, 


petition  for  removal  is  filed. 

The  order  remanding  &t  MuM  m  i^fuiMi. 
nueoopy.    Test: 

James  H.  UcKenner,  Qerk,  8np.  Oonrt,  U.  8. 
Cited-Ul  n.  S.,  800,  SSL 

Kr  ParU: 
In  the  Matter  of  TOM  TONG,  fttfttonsr. 
<See  &  C  Beporter's  ed.,  SSMIQ.) 


proetediitgt—iaibeas  corpus 


led  OD  dlvlskoi 


s.?s 


[No.  1280.] 

Adtaneei  and  mibmiUed  Mar.  IS.  18^.     St- 

eidtd  Mar  7, 188S. 

ON  a  certificate  of  dlvirion  in  opinion  beiwea 
the  Judges  of  the  Circuit  Court  for  the 
District  of  California. 

On  January  16,  18B8,  Tom  Tong,  the  peti- 
tioner, a  native  of  Chlm^and  sabject  of  the  Em- 
peror, petitioned  the  Circuit  Coiut  of  tbeDi»- 
trict  of  California  for  a  writ  of  habaat  eerpai, 
alleging  that  he  was  in  custody  and  unlawfully 
imprisoned  and  restrained  of  his  liberty  in  con- 
travention of  the  Constitution  of  the  United 
States  and  of  a  certain  Treaty  entered  into  be- 
tween the  Emperor  of  China  and  Uie  Govern- 
meet  of  the  United  States,  of  February  5,  ISTO, 
commouly  known  and  called  the  Burtin^me 
Treaty,  16  U.  S.  Btat.  at  L.,  740,  wbith  urt 
lawful  restraint  and  imprisonment  consistnl  in 
this:  that,  on  or  about  Oct.  21,  18tt2,  the 
board  of  supervisors  of  the  dVf  and  County  of 
San  Frandsco,  passed  a  certain  order  known 
and  ddslgnatedasorder  No.  IWl, regulating  the 
licensing,  establishment  and  maintenance  of 
public  laundries  and  public  wash  houses  within 
certain  limits  In  the  City  ot  Ban  Frandsco. 
That  the  ordinance  was  enacted,  not  for  any 
legitimate  police  regulation  or  sanitary  pn^ 
pose,  but  for  the  purpose  and  with  the  intent 
of  excluding  the  subjects  of  the  Emperor  fiom 
carrying  on  or  conducting  the  buttnen  of  s 
laundry  with  in  certain  limits  of  said  City  rf 
San  Francisco;  that  he  is  ready,  and  willing  to 
pay  the  license  fees  provided  1^  the  oidinance 
of  said  board  of  supervisois,  and  to  pay  all  law- 
ful charges,  taxes,  licenses  or  assessments  re- 
quired t^  the  laws  of  the  State  of  Galifomii 
or  the  laws  of  the  United  States,  In  order  to 
carry  on  and  conductthebumnessof  alatrndrv; 
that  said  board  of  supervisors  wiH  not  grant 
nor  permit  any  of  the  officers  in  the  ordinanoe 
specified  to  grant  to  him  any  of  the  antiMtiia- 
tious  mentioned  in  Iti  that,  while  so  unable  to 
procure  Iha  authorliaUona  mentioned  and  rp- 
quired  by  the  ordinance,  and  while  be  i 


Francisco,  on  the  15th  of  January,  I88S.  one 
James  Qslbraich  filed  a  complaint  in  writinc 
in  the  police  judge's  court  In  said  <9^  and 
County  of  San  FiancIscOi  that  a  warrant,  in  dne 
form  of  law  issued  on  said  complaint  and  nn- 
der  and  by  virtue  of  such  warrant,  be  is  un- 
lawfully imprisoned  and  restrained  of  his  bV 
erty,  and  he  is  now  hdd  In  custody  1^  Pat- 
rick Crowley,  Chief  of  Police  of  aald  dtjy  aod 
county. 

D,3t,ZBdbyLlOO<^le 


Ex  Paste;  Toh  Tone. 


Upon  this  appUcstion  a  wril  of  haheateorput 
wu  iani«d,  va  return  thereto  w&s  made  Bc^ 
dng  Dp  that  the  petitloiier  w(m  reatraiiied  aud 
Imprisoned  under  and  \ij  Tirtue  of  the  wamuit 
allesed  In  tlie  qiidlcation. 

TM  cue  waa  then  uvned  by  cooutel  and 
rabmlUad  to  Uw  oonrt,  whoi  the  Circuit  and 
Dbtrlct  Jndgea,  bdngoppoaed  Inopinlon,  cer- 
tifled  that  t&ej  were  ontoeed  upoo  the  follow- 
tncpolota: 

1.  Whether,  upon  the  facta  staled  in  the  pe- 
titlaii  filed  in  thii  caie,  awritof  Aa£tti«ft>rpu«, 
ought  to  have  been  liBucdbf  this  court,  accord- 
ing to  the  prayer  of  told  petition. 

2.  Wfaetber,  upon  the  facts  slated  in  the  pe- 
dtion,  and  In  return  to  the  mit  Issued  herein. 
Mid  petitioner  ought  to  be  discharged  from 
cuctodr. 

S.  Whether,  asauming  Mid  ordintince  sc 
In  the  petition  herein  to  oe  Told,  the  petitioner 
ti  In  custody  in  violallon  ol  the  Coustitutton, 
cr  of  a  law  or  treaty  of  the  United  Stntt^  with- 
in the  meaningof  section  768  of  the  Revised 
Statutes  of  the  Dniled  States,  and  whether  he 


«  court  it  forbidden  to  discharge  the  pe- 
iiuoner,  by  the  provigjons  of  section  758  of  " 
Revised  Statutea  of  the  United  Ststea. 

5.  Whether  tlu  ordinance  set  out  in  tlie  pe- 
thlea  In  this  case  is  void,  on  the  ground  that 
it  does  not  flz  anr  temia  or  conmtiona,  upon 
ooiD^jtng  with  WDlch  the  petitioner  and  others 
aimilaily  sitaated  are  entiUed  absolutely  to  a 
license  to  piinne  tbrir  calling,  but  UiU  leaves 
it  in  tbeuacretlfWoftlieBoardof  Superrtion 
to  pasa  or  to  refuse  to  pais  a  reaolution  grant- 
iog  a  pennit,  or  antbOTlihig  the  Imie  of  a  11- 
oenae,  the  otditiaaoe  only  Ulowing  the  board 


RX^  permit,  or  authoridug  the  Issue 
cense,  in  its  discretion,  after  the  applicant  has 
perfonned  aU  the  conditiona  prescribed  by 
■aid  ordinance,  without  making  It  obllg&ioiy 
apon  the  boara  to  peas  such  resolution. 

C  Whether  ttie  ordinance  set  out  In  the  po- 
dtloa  i*  void,  on  the  ground  that  it  is  uareasoD- 
aUe  in  tls  requirements,  or  upon  any  otbei 
gnmnd  ^tparent  upon  the  face  of  the  ordi- 
D«Dce.  or  appearing  in  the  petition  and  leturn, 
or  In  the  record  herein. 

Jfiwra.  &  F.  PUlllBC.  Hall  KeAlllrtw 
•ad  Tlu>ma*  Simmon*,  lor  petitioner: 

1.  The  United    States    had    constitutional 


I  that  Treaty  is  ttie  Supreme  law  of  the 
■ad. 

2.  The  Treaty  guarantied  to  the  petitioner 
■he  right  to  exndae  his  vocation,  and  the  or- 
f*f— ""»  Id  question  la  In  violation  of  the  pro- 
rMoQS  of  the  Treaty  and  the  Constitution  of 
Ike  Unitad  Statea. 

S.  That,  being  held  in  custody  for  violation 
et  the  provisions  of  ttw  ordinance,  thus  fn  con- 


\.  a. ,  -Ba  pane  artagta,  a   n  oooa 
/n  rt  Wong  Tung  Qua,  9  8awy., 

*  TvmeT,  8  Woods  fC.  C),  610. 
D.  Ii»tWer  and  J.  D.  BuUivan, 


■ha  Treat;. 

4.  That,  bdng  thus  unlawfully  restrained  of 
Ua  Hberty.  Iba  drcnlt  court  had  lawful  Juris- 
dktlea  to  award  ths  writ  and  discharge  thepe- 


(C-C), 


Meurt.  Zh  D.  1 
for  respondent: 

The  facts  stated  in  the  petition  did  not  Justi- 
fy the  issuance  of  the  wilt 

(Mbr  T.  AtO.  8  Dall. ,  880;  &lt0r{M  v.  ifdtf. 

mew^S  Pet.,  880 ;  JiMism  r.  LamphxTt,  8 

Mr.  CK^ JiuMm Walt* delivered theopln- 
ion  of  the  court: 

This  Is  a  wrltof  AodMucvmaniedontof  the 
Circuit  Court  of  the  United  Statee  for  the  Dis- 
trict of  California  by  the  p^tioner,  Tom  Tong, 
a  subject  of  the  Emperor  of  China,  for  the  pur- 
poaeof  an  inquirylntothe  tegall^of  hlsdeten- 
tidn  by  the  chief  of  police  of  the  01^  and  County 
of  Sao  Francisco,  for  on  alleged  Yiolation  of  so 
order  or  ordinance  of  the  board  of  supervisors 
of  auch  city  and  county  regulating  the  licens- 
ing, etc,  of  public  launiuiea,  and  the  case 
comes  here,before  Judgment  below,on  a  cerUfi- 
cateof  division  of  opmion  l)etween  the  Judges 
holding  the  court  as  to  certain  questions  which 
arose  at  the  hearing.  The  aUeration  in  the  pe- 
tition Is  that  the  order,  for  uie  violation  of 
which  the  petitioner  is  held,  Uin  contravention 
of  the  Constitution  of  the  United  States  and  of 
a  Treatr  between  the  United  Statee  and  the  Em- 
peror of  China. 

A  question  which  meets  us  at  the  outset  is, 
whether  we  have  Jurisdiction;  and  that  depends 
on  whether  the  pnxxeding  is  to  be  treated  as 
dvll  or  criminal.  Section  OSO  of  the  Iteviaed 
Statutee  provides  that  whenever,  in  any  civil 
suit  or  proceeding  in  «  circuit  court,  there  oc- 
curs a  difference  of  opinion  between  the  Judges 
holdingtbe  court  as trisnymatler  to  bedcdded, 
ruled  or  ordered,  the  opinion  of  the  presiding 

"„  shall  prevail  and  be  considerei  theopln- 
of  the  court  for  the  time  being;  and  section 
6SS,  that  whan  final  ludgment  or  decree  is  ren- 
dered, the  points  of  disagreement  shall  becettl- 
Ded  and  entered  of  record  under  the  direction 
of  the  Judges.  That  being  done,  the  Judgment 
or  decree  may,  under  the  provisions  of  section 
WZ,  be  brought  here  for  review  by  writ  of  er- 
ror or  appeal,  as  the  case  mav  be. 

By  section  081  It  Is  provided  that  whenever 
any  question  oocma  on  the  trial  or  bearing  of 
any  criminal  prooeedlng  before  a  circuit  court 
and  the  ludsM  are  divided  In  opinion,  the  point 
on  which  thev  disagree  shall,  during  the  aame 
term,  upon  tne  request  of  either  puty,  or  of 
their  counsd,  be  staled  under  the  direction  of 
the  Judges,  and  oertifled  under  the  seal  of  the 
court  to  this  court  at  its  next  session. 

It  follows,  from  these  provisions  of  the  stat- 
utes, that.  If  this  Is  a  dvll  suit  or  proceeding, 
we  have  no  Jurisdiction,  as  there  has  been  no 
final  Judgment  in  the  drcnlt  court,  but,  if  it  Is 
a  criminal  proceeding,  we  have. 

The  writ  of  habta*  eorpui  Is  the  remedy  which 
the  law  gives  for  the  enforcement  of  the  civil 
right  of  peiKHul  liberty.  Resort  to  ft  sometimes 
becomes  neceesarv,  because  of  what  Is  done  to 
enforce  laws  for  uie  punishment  of  crimes;  but 
the  Judicial  proceeding  oader  it  Is  not  to  Inqnire 
Into  the  criminal  act  which  is  compUned  of, 
tool  into  Oie  ririitt  to  litier^  notwithstanding  the 
I  act.    Proceedings  to  euoroe  dvil  rights  an 
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cItU  proccedlQgs,  and  proceediaga  for  tbe  pun- 
Ubmeat  of  criniM  &re  crimmai  proccedmgs. 
bi  ihe  present  case  tbepetitioiier  is  held  under 
crimin&l  process.  The  prosecution  against 
him  la  ft  criminal  pioaecution,  but  the  writ  of 
habiM  eorpu*  wblco  he  has  obtained  is  not  a 
proceeding  in  Itiat  prosecution.  On  the  con- 
trary, it  is  anew  suit  brought  bj  bim  to  enforce 
a  civil  right,  which  he  clajms,  as  against  thoae 
wtio  are  holding  him  in  custody,  under  the 
criminal  process.  If  he  fails  to  establish  his 
right  to  his  liberty,  he  may  be  detained  for  trial 
for  the  offense;  but,  H  he  succeeds,  he  must  be 
disdtarged  from  custody.  The  proceeding  is 
one,  instituted  by  himself  for  his  liberty,  not 
by  the  government  to  punish  bim  for  his  crime, 
lliis  petitioner  claims  (hat  the  Constitution  and 
a  Treaty  of  the  United  States  give  him  the 
right  to  his  lilierty,  aotwithstanding  the  charge 
that  tuu  been  made  against  him,  and  he  hoaob- 
lained  Judidal  process  to  enforce  that  righL 
Sudiaproceedingonhiapartis,  in  our  opinion, 
a  civil  proceeding,  notwlLhstanding  his  object 
is,  by  means  of  It,  to  get  released  from  custody 
under  a  criminal  prosecution.  It  was  said  by 
Chitf  JiuKce  Marsiiall,  speaking  for  the  court, 
as  long  ago  as  Sk  parte  BMman,  4  Cranch.lOl: 
"  The  question  whether  the  individual  sliall  be 
impriscmed  is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acqjutted  of 
the  charge  on  which  be  is  to  be  tried,  a  id  there- 
fore these  questions  are  separated,  and  may  lie 
decided  in  different  courts," 

The  questions  that  may  be  certified  to  x 
a  division  of  opinion  tief  ore  judgment  are  those 
which  occur  on  the  trial  or  neanng  of  a  criml- 
nal  proceeding  before  &  circuit  court  it  fol- 
toKt  (hattBteantuittaitivritilietionof  t/ueaaein 
itt  prttntform  and  itu,  amtequ»tMji,Temandei 
to  Oie  Cireuit  Ci»irt  for^fiirtAar  pnee^dingt  «- 
arrging  to  laie. 

Trueoopr.   Teat: 

James  H.  KeSenney,  Clerk.  Bup.  CQurf~  0.  3. 

Dissenting,  Mr.  Jiutiet  Miller. 


tsa'l]      HBW  JEBSBT  ZINC  COMPANY,  F^.  in 

Err,, 

f. 

CHARLES  W.  TROTTER, 

(See  8.  C  Beporttr^  ed.,  564,  (US.) 

JvritdieUoniutoamourU—amtnmtluneeitimatei. 


L  In  ao  aotJoD  at  beapa 
and  aiming  np  and  o« 


ot  beapass  for  enterlDK  on  lands 
id  oaiTTUiB  Bwa7  a  quanut j  ot  oi«, 

_ ..jreooimtam  the  dedaivdOD  guar* 

«lauwM*J»«gtt,Biid  d«I>on<t(un7TtaC<«.Bnd  nalUier 
par^setup  atie,aiid  the  plilntur  recover*  JudK- 
mont  for  lea  Uian  IMOO,  tu  oouit  baa  DO  luilsdlD- 
tlon  on  writ  of  ecTOr. 

S.  For  tlie  puipoae  ot  esttmatlnB  tbe  vali 

whlAlbeJnrfediotlonottUa  oouitdependi,  i«fer- 
enoe  eanoiUrbe  hadto  the  matter  aiAuaUr  in  dla- 
putelntliepaTtlaalaroanaetn  wblob  tbe  Judament 
tobefevlewedwaa  renderad;  tbe  ooIlsMtal  effect 

of  tba  Judgmeot  la  another  salt  between  tJie 

orotber  partiea,  although  itmaropaateaat 
toppal  theniin,  cannot  be  oonstdereo. 

[No.  1244.] 

Motint  tubmiUai  ipr.  13,  1883.    DtoOed  Urn/ 

7,  1883. 


P  ERROR  to  the  Circuit  Court  of  the  Uutel 
States  for  the  District  of  Hew  Jeraay. 

The  history  and  facts  of  the  case  Bppcu  is 
the  opinion  ol  the  court 

On  motions  to  dismiss  for  want  of  Jurisdlctioii 
and  to  affirm. 

Mem-*.  Cortlsjidt  Pki^st  and  Blehvl 
W.  Fftrkar.  for  defendant  in  error,  in  np- 
port  of  motions. 

Mr.  John  Linn,  for  plaintiff  in  error,  cmtra. 

Mr.  0ii^  Jimiee  Wait*  delivered  Ibeepb- 
ion  of  the  court: 

This  was  an  action  of  trespass  bniuriit  hj 
Trotter  to  recover  damages  of  the  New  Jhmj 
Zinc  Company  for  entering  on  his  lands  and  dii- 
-Ing  up  and  carrying  away  a  qnantln  of  frssi- 

aite  ore.  There  were  three  counts  in  the  dec- 
laration: two  fuare  efautum /W|^(,  and  one  di 
atportatit.  The  plea  was,  not  guiln.  Ho 
other  issue  was  raised  by  the  pleadings.  Neitlirt  [ 
party  set  up  title,  so  that  the  only  matter  in  dii- 
put(!  was  the  liability  of  the  Zinc  CotnpanT  to 
pay  for  the  ore  which  It  was  alleged  had  been 
wrongfully  taken  and  carried  away.  Trowi 
recovered  a  Judgment  for  $8,320  damagei  sod 
$753.2.)  cosla  orsuit  From  that  JudgmeoltlK 
Zinc  Company  t)rougbt this writof  error,  wluch 
Trotter  now  moves  to  dismiss  because  the  value 
of  the  matter  in  dispute  does  not  exceed  (5,000. 

As  we  decided  at  the  present  Term,  hi  ffifc^ 
V.  Diekin.'^n  [ante,  688],  our  jurisdiction  a  de- 
termined by  the  value  of  the  malter  in  dispute 
in  this  court,  and  the  matter  in  dispute  here  in 
the  present  case  is  the  Judgment  below  for  W 
than  $0,000.  It  may  be  that  the  question  set- 
ually  litigated  below  related  to  the  title  of  lbs 
parties  to  the  land  from  wbich  the  ore  in  con- 
troversy was  taken,  and  that  the  veniici  will  be 
condusive  on  that  question  as  an  estoppel  in 
some  other  case,  but,  as  was  niso  said  at  iIk 
present  Term,  in  Rgin  v.  Mnrtlinll  [usfe.  SWi. 
for  the  purpose  of  estimating  ihe  value  ouwlii'b 
our  Jurisdiction  depends,  reference  con  only  Le 
had  to  the  matter  actually  in  dispute  in  thcpit- 
ticular  cause  in  which  the  Judgmeul  lo  be  re- 
viewed was  rendered,  and  we  are  not  pcnnilled 
to  consider  the  collateral  elTcct  of  the  Judgmcni 
In  another  suit  between  Ihe  same  or  oUier  pat- 
ties. It  Is  the  money  value  of  what  has  been 
actually  adjudged  In  the  cause  that  is  to  be  tak- 
en into  the  account,  not  the  probative  force  ot 
tbe  judgment  In  some  other  suit  Hen  the  tbia; 
and  the  only  thing  adjudged  ia  that  the  Zinc 
Company  was  guilty  of  the  particular  titspssj 
complained  of,  and  must  pay  TroUer  $3,320  for 
the  ore  taken  away.  Had  the  Zinc  Comptoy 
pleaded  title  to  the  land  from  which  the  ore  ^^a* 
talcen,  and  issue  bad  been  Joined  on  that  plet, 
a  different  question  would  have  been  present^il. 
In  that  way,  the  land  might  have  been  made 
the  matter  for  adjudication,  and  thus  tbe  mil- 
ter in  dispute  on  the  record.  But,  aa  this  c*ie 
standa,  only  the  possession  of  Trotter  and  hi* 
right  to  the  ore  are  involved.  It  may  be  tbst. 
In  order  to  find  poesession  in  Trotter,  the  Jurv 
were  compelled  to  find  that  he  had  title  to  tiic 
land,  and  that  in  this  way  the  verdict  and  the 
Judgment  may  estop  the  partieain  auothersiiii. 
but  that  wlU  be  a  cotlaieral,  not  tbe  diitct,  ef- 
fect of  the  Judgment 
The  motion  &  dttmiM  m  ffnrttttL 

TniB  OOP  J.    Teat : 

James  H.  MoEennsr,  Clark,  flop.  Ooort,  V.S. 
or  TOK  loe.  /  -  T       IM  C.  S. 


NOTE. 


Ha  BrtrB  AanotattoB  here  following  la  arTKtigad  fn  tba  ardar  sf  tta  •••••  in  tfaa 
•rfgiiwl  reporter*!  toIubm  wbloh  preoeda  it.  At  the  uppar  ontalde  oomar  of  tEc  pkga  is 
fiTeii  the  rolnma  and  pagca  of  tha  caaea  to  whleh  the  Annotation  refan.  After  the  official 
rtport«r'a  volume  OJid  page  in  the  heading  of  eaoh  case  ii  gjren  ImoIc  and  page  of  the 
^eaent  edition,  the  abbrariation  I.  being  uead  for  Lawyers  Edition,  or  Law,  Ed.  for  brev' 
Itj,  aa  it  ia  throughout  In  tha  duplicate  oitationa  of  casea  from  the  Supreme  Court. 

ABBREVIATIONS. 

T.  O.  appended  to  a  sltatlon  frao  the  r^(ular  reporto  of  the  U.  S.  Circuit  and  Dia- 
tarct  Courte  refen  to  tha  aariaa  of  raprinte  called  the  Federal  Caaee  and  gives,  aa  ite 
paUiabers  do  and  recommend,  the  number  of  the  ease  in  that  aeries. 

Fed.  Caa.  la  uaed  when  the  caaa  la  eont^ned  In  the  series  of  Federal  Casee  bat  is 
not  reported  in  the  regular  larlea  of  n.  6.  Circuit  and  District  Court  Reports,  and  the 
eitationa  ol  such  cases  is  to  the  volume  and  page  of  Fed.  Css.,  ni>t  to  the  number  of 

F«d.  ut  Fed.  Hep.  refers  to  the  well  known  aeries  Federal  Reporter,  eontaiuing  re- 
porta  ot  the  Circuit  and  Dlatriot  Court  deetaiona  atnca  1880. 

1.  K.  A.  will  be  readily  recognised  aa  the  abbrsrlation  for  the  Lawyers  Reporte 
Annotated,  and  particular  attention  ahouM  be  given  to  theae  eitations,  aa  in  a  large 
proportion  ol  caaea  the  citing  case  will  be  found  aocompanied  by  a  note  on  ite  prindpal 
point  abanlutely  exhauatiTe  of  the  authorities  thereon. 

A^  Dee.,  A«B.  Sep.  and  Aib.  St.  Bep.  will  be  readily  recognized  as  tlie  abbrevia- 
tiotw  for  the  well  tcnown  trinity  of  selected  case  reporte.  The  American  Decisions, 
Aateriean  Reporte  and  American  State  Reporte. 

Pennaylnuiia  State  Rspo'rta  (F*.  St.)  The  New  Jersey  Law  Reporte  (N.  J.  1m)  and 
Bfuity  Reporte  (H.  M.  Eq.)  are  distinguished  by  tha  number  of  the  series,  not  by  the 
Bail  of  the  reporter,  while  the  North  and  South  Carolina  Reporte,  Iaw  and  Equity,  are 
tti^  by  the  name  of  the  report«r  where  the  reporte  are  so  titled  and  it  has  been  the 
^*«rMl  ouatom. 

Ds^cate  dtaiions  are  given  to  the  National  Reporter  System  where  cases  are  therein 
SMita Inert,  and  to  the  Reporter  System  alone  of  case*  not,  at  the  daite  of  the  preparation 
^  tba  sanbtatlon,  offlcially  reported.    Tha  usual  aUrrevtatims  are  used,  aa  foUowa: 

All.  Atlantic  Reporter,  B«.  Southern   Reporter, 

Vm*.  Pacific  Reporter,  ■-  E-  Southeastern  Reporter, 

X.  B.  Northeastern  Reporter,  •■  W.  Southwestern  Reporter, 

M.  W.  Northwestern  Reporter,  S.  Ct.  Supreme  Court  Reporter. 

W*  think  that  in  ail  other  respecte  the  abbreviations  used  are  clear  and  familiar  to 
■■  who  are  accuslnmi'J  to  the  use  of  legal  reporte  and  taxt-booka. 

1-.    S.   Nm-  U'h  V.  s.  2T  L.  ed.  «-■»— dfl  p.  B>n«a. 
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108  n.  8.  Ifi~24  Note*  on  D.  &  BeporU.  M2 

Storj  r.  Black,  IIS  C.  8.  29T,  30  L.  341,  T  &  OL  lie,  and  lint  NU. 
Bank  t.  M' Andrews,  7  Mont  430,  17  Fac.  SSB.  ated  dUter  to 
UnUenberc  Go.  t.  Drer,  «  Fed.  03B.  81  D.  8.  App-  VMl 

lOS  U.  8.  lS-16,  2T  U  «BB,  NBW  OBLBANB  t.  NBW  Oai<BAN& 
BTa,  R.  B. 

App«al  Bud  UTor. —  Motion  to  dluolaa  appeal,  pnnnaiit  to  com- 
promise between  appellant  and  aw^Uee,  contlnned  to  allow  dty 
board  of  liquidation,  created  pending  appeal,  to  proaocnte  anlt  ta  set 
Mlde  sacb  compromise,  pL  18. 

Not  dted. 

108  O.  8.  17,  27  I^  no,  UATBB  T.  WAUSH. 

Appeal  and  error. —  Wbere  record  Is  not  printed,  court  will  re- 
rose  to  dismiss.  If  motloa  papers  show  oQnltable  fntnitdB  for  sacb 
nfnsal,  p.  17. 

Not  dted. 

16.  CHICAGO.  WTO..  R.  B.  V.  WIGOINS 

Betnoval  of  oansas. —  Error  In  constnilnf  laws  of  sister  State,  In 
Indgmmt  set  np  as  estoppel,  cannot  be  corrected  by  removal  to 
Olrcnlt  Oonrt;  only  remedy  Is  bj  appeal  sfter  Bnal  Judgment,  p.  22. 

Courts-—  State  Judgment  set  np  as  estoppel  cannot  be  Impeacbed 
collateraU;  In  Federal  conrt,  bj  showlni  that  State  laws  were  not 
given  due  effect,  p.  22. 

Approved  In  Slpe  v.  Oopwell,  BO  Fed.  OTl,  16  n.  8.  App.  7M,  ruling 
slmUsriy  as  to  State  decision  sustaining  service  of  process. 

Bmnoval  of  caosee. —  It  Is  preaomed  tbat  State  conrta  will  fot 
rfnr  Federal  Oonsdtutlon  and  laws,  aod  removals  win  not  be  al- 
lowed because  of  fear  tbat  tber  will  no^  p.  24. 

AijproTed  In  Shreveport  v.  Cole.  129U.  B.42.S2L.B81,»S.OL 
212,  and  Now  OHeans  t.  Benjamin,  1S3  V.  S.  424,  38  L.  "KO.  14  B. 
Ot  90&,  boldlnc  State  court  Is  to  determine  In  llrat  Instance  wheUwr 
State  statute  impairs  contract  obligation;  Fergus  Falls  v.  Fergus 
Falls  Water  Co..  72  Fed.  878.  38  U.  S.  App.  480.  boldlng  allegatloiM 
In  complaint  alone  cannot  raise  Federal  questions  (bat  see  dlssentlnc 
opinion  In  71  Fed.  8S2,  88  V.  8.  App.  480};  NssbvlUe,  etc..  By.  t. 
Taylor.  86  Fed.  173,  bolding  presumption  la  la  favor  of  JnrlsdlctioB: 
Crystal  Sprlosi,  etc.,  Co.  v.  Los  Angeles,  82  Fed.  128.  HcGalo  v. 
Dec  Uolnes,  84  Fed.  TSQ.  and  Oallfomla  Oil,  etc..  Oo.  r.  lUller,  98 
Fed.  21.  Inctdentally,  In  quoting  from  New  Orleans  r.  Benjamin. 
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App««l  and  aiTor. —  Decree  la  flnal  when  It  t«inlnat»  llttcatlon 
between  parties  on  merlta,  and  leaves  nothlnK  to  be  done  bat  t» 
enforce  H  by  execution,  p.  28. 

Belled  npon  In  Ex  parte  Norton,  108  U.  B.  242,  27  L.  Til,  2  B.  Ot 
4BB,  mltng  stmllarly  as  to  decree  refusing  to  set  a«lde  lale  u  frandn- 
lent;  Ba«ton  t.  Hotutos,  etc.,  B7..  44  Fed.  9,  decree  dlamlselnr  In- 
(orentlon;  Elever  V.  Seswall.  6S  Fed.  877,  22  V.  8.  App.  468,  de- 
cree Id  partition  snlt;  Andrawa  t.  National  FooDdry,  etc.  Works, 
78  Fed.  518,  S4  V.  8.  App.  682,  decree  In  credttors'  snlt  llzlnf  amonnla 
dne;  Chase  t.  Driver,  92  Fed.  780,  order  for  Judicial  aale  of  apedflc 
property;  Whitaker  t.  Sparkman,  80  FTa.  367,  11  So.  646,  decree 
agalMt  admtntstntor  ordering  dlstribotlon;  AUIaon  r.  Drake.  146 
DL  DIO,  82  N.  B.  68>,  decree  setting  aside  partition  and  orderlog 
new  partition;  Chicago,  etc,  By.  r.  Chicago,  148  111.  168.  86  N.  H. 
888.  order  for  possession  In  condemnation  proceedings;  Stata 
T.  Woodaon,  128  Mo.  618.  81  S.  W.  107.  order  to  surrender  offl'w; 
Clarke  r.  Nebraska  Nat  Bank.  40  Neb.  808,  «9  N.  W.  106,  order  fw 
examlnaUou  of  Judgment  debtor;  SUte  v.  Security  Sav.  Co..  28  Or. 
417,  48  Pac  163.  order  overruling  demurrer  to  bill  for  discovery; 
Dalaeta  r.  Kendall.  118  D.  8.  66,  80  L.  SOS.  7  S.  Ot  66.  holding 
referencu  to  take  account  of  prollts  not  final;  Keystone  Iron  Co. 
T.  Martin,  182  U.  8.  B8.  07.  58  L.  276.  277.  10  8.  Ct.  33.  34.  decree 
for  InJuDCtlon  and  referring  to  master  for  accoantlng.  Is  not  Bn^tl; 
Ihifour  V.  Lang,  54  Fed.  916.  2  U.  S.  App.  477.  decree  appotnt>or 
receiver  not  final;  Robinson  v.  Belt.  66  Fed.  820,  12  D.  S.  App.  'tSl, 
order  overmllng  demurrer  to  Interplea  not  appealable;  Merriiian 
V.  Chicago,  etc.,  B.  Co.,  64  Fed.  547.  24  D.  8.  App.  428,  reference 
to  master  In  account  la  not  final:  United  S&tee  v.  Church.  6  Vtth, 
806,  16  Pac  724.  order  appointing  receiver  not  appealable:  dissenting 
opinion  In  St.  Louis,  etc.,  Ry.  v.  Jackson,  D6  Fed.  671,  majority 
botdlng  order  establishing  Ilea  not  floal.  Approved,  arguendo.  In 
Blssrtl  Carpet,  etc.,  Co.  ▼.  Ooshen,  etc.,  Co.,  72  Fed.  661,  48  D.  S. 
App.  47. 

Appeal  and  error. —  Decree  may  be  final,  althoagh  after  rendi- 
tion court  Issues  supplemental  order  settling  matter  relating  to 
admlntolntkin  of  cause  and  acconnta  accruing  pendente  lite,  p.  28l 

Appeal  and  error. —  Decree  In  salt  to  compel  railway  company 
to  do  express  company's  business  Is  final,  although  reference  la 
ordered  to  determine  Incidental  matters  of  administration  and  to 
adjust  acconnta  aceniad.  n  49 

Reafltrraed  In  Ulssouri,  etc.,  R.  R.  v.  Dlnsmore,  106  U.  B.  80.  ST 
L.  640,  2  B.  Ot  S.  vrhere  facta  were  similar.  Cited,  arguendo,  ta 
Fidelity  Ina.  etc..  Deposit  Co.  v.  Dickson,  78  Fed.  207,  46  V.  8.  App. 
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108  U.  S.  30-31.  27  L.  640.  MISSOURI.  BTO..  RT.  t.  DINSMORK. 

App«al  and  arror. —  Decree  Id  Bult  to  coini>el  raUway  compaar 
to  do  erpreas  company'!  builDese  la  Qnal.  altboaeh  reference  la 
ordered  to  determlue  Incldeatal  matters  of  admlnlBtratlon  and  to 
adjnst  accouuta  accrued,  p.  SI. 

AM>roT«d  In  EJaaton  v.  Houston,  etc.,  Rj.,  44  Fed-  8.  holding  decree 
dlamlaalng  Intervention  Bnal;  Wtattaker  v.  Sparkman,  80  Fla.  3S7, 
11  So.  546.  holiUns  decree  ordering  administrator  to  par  asset* 
Into  court  Is  appealable. 

Appeal  and  error. —  Certificate  that  transcript  Is  "  true,  foil  and 
perfect  copy  from  the  record  of  all  proceedings,"  Is  snfflclent  for 
Jurisdictional  purposes,  p.  31. 

Appeal  aod  error. —  If  clerk's  certificate  to  transcript  Is  not  cor- 
rect, remedy  Is  by  certiorari  to  supply  deDdencles,  and  not  by  mo- 
tion to  diBmlBB.  p.  31. 

Approved  In  State  t.  TIngler.  32  W.  Va.  648,  25  Am.  St.  Rep.  832, 
B  S.  E.  B3S,  Isauin;  writ  on  suggestion  of  diminution  of  record; 
Nashna.  etc.,  R.  Corp.  v.  Boston,  etc,  E,  Corp.,  61  Fed.  246,  21  D,  & 
App.  SO,  arguendo. 

Appeal  and  arror. —  Wbere  tt  appears  on  face  of  decree  ttiat  caM 
was  disposed  of  on  demurrer  to  bill,  evidence  on  Ole  )s  not  neces- 
•arr  tor  hearing  of  appeal,  p.  SI. 

Reaffirmed  In  Nashua,  etc.,  R.  Corp.  v.  Boston,  etc..  R.  Corp..  61 
Fed.  243,  21  U.  S.  App.  60. 

Appeal  and  error.—  Where  record  has  not  been  printed  In  fnO 
and  Its  contents  are  disputed,  certiorari  may  Issue  and  all  roitber 
questions  be  reserved  nntll  return  Is  made.  p.  81. 

MlsceUoneous.—  Cited  In  Wells.  Fargo  ft  Co.  v.  Oregon  Ry.,  etc 
Co..  18  Fed.  510,  as  pending  la  Supreme  Court 

108  D.  S.  32^1,  27  L.  641.  8TBBBINS  t.  DDNOAN. 

Fartle*. — Suggestion  of  death  of  aole  plaintiff  and  order  to  make 
bis  devisees  plaintiffs  settles,  prima  fade,  fact  of  death,  for  pm^ 
posea  of  trial,  p.  38. 

Approved  fn  Dom  v.  Ross,  177  III.  227,  52  N.  E.  321,  holding  ap- 
pointment of  administrator  Is  prima  fade  evidence  of  deatb.  Ser 
»1  Am.  Dec.  529.  and  92  Am.  Dec.  707,  notes. 

Evidence. —  Existence  of  original  deed  and  Its  destmctlon  by  Ore 
being  proved,  secondary  evidence  is  admissible  to  prove  Its  con- 
tenta,  p.  43. 
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AEvroved  tn  Vkd  Gtmden  t.  Vligima  Coal,  etc.,  Co.,  62  Fed.  845, 
8  D.  S.  App.  229.  wbere  loss  of  deed  was  estabUabed. 

KTld«nc«. —  Paper  produced:,  betuff  proved  to  be  eubstaudallT  » 
eopT  of  lost  deed,  except  tliat  offlclal  certificate  was  not  attacbed, 
la  competent  erldence,  p.  44. 

Deeda. —  Wbere  witnesses  to  deed  are  shown  to  be  dead,  execu- 
tion abonld  be  proved  by  proof  of  handwrttlag,  p.  44. 

Applied  Id  HcVlckar  t.  Oonkle,  M  Oa.  686,  24  S.  SI  24,  a  almllar 

Depoaitlona. —  In  order  to  lay  gronnd  for  ezclndlng  admittedly 
correct  copy  of  destroyed  deposition,  It  mnst  be  objected  tbat  wlt- 
ncM  does  not  reside  In  nnotber  State  or  more  than  100  miles  from 
place  of  trial,  p.  48. 

Trial  —  Appeal  and  error. —  Objection  to  admission  of  testimony 
mnat  be  specific,  and  In  proceeding  for  error  part?  la  confined  to 
objection  so  taken,  p.  46. 

Approved  In  Cbarleston  Ice  Ufg.  Co.  v.  Joyce,  54  Fed.  338,  8  V. 
8.  App.  300,  objection  to  testimony  mnst  be  specific;  Union  Pac. 
Ry.  T.  Beese,  Be  Fed.  291,  15  D.  S.  App.  92,  objection  to  deposition 
not  allowable  for  first  time  on  appeal. 

Deeds. —  In  tracing  titles,  Identity  of  namea  la  prima  facie  evi- 
dence of  Identity  of  persons,  execntlon  of  deed  having  been  proved, 
p.  47. 

AiVTOved  In  Rupert  r.  Penner,  35  Neb.  5W.  Kl  N.  W.  802.  17  L. 
R  A.  828,  and  n.,  construing  deed;  Stabl  v.  Brtel,  62  Fed.  922,  hold- 
ing patenta  may  be  IdentUled  by  name. 

Deeds.—  In  Illinois,  deeds  may  be  recorded,  altbongb  not  proved 
or  acknowledged,  and  record  operates  as  constructive  notice  to 
anbsequent  parchaeera  and  creditors,  p.  49. 

Deeds. —  In  IlUnols,  when  same  person  bas  executed  two  deeds 
to  same  land,  flrst  deed  recorded  will  bold  title,  p.  49. 

Deeds. —  In  Illinois,  altbougb  deed  Is  not  so  acknowledged  and 
certified  as  to  make  certified  copy  competent  evidence,  certified 
copy  of  record  Is  proof  of  original  existence  and  registration,  p.  50. 

Svldeneat —  Docnmeuts  of  public  nature,  wblcb  It  would  be  In- 
conveslent  to  remove,  may  be  proved  by  dn'y  authenticated  copy, 
p.  50. 

Records. —  It  betnt  dnty  of  recorder  to  note  date  when  reconl 
Is  made,  copy  of  memorandnm  Is  competent  to  prove  such  memoran- 
diui  and  data  of  record,  p.  SO; 
Tok  X— W 
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Beafflrmed  In  Applegate  V.  Lezlastwai,  etc,  Mia.  Ctk,  117  U.  8. 
2G2,  S9  L.  894,  S  8.  Ot  746. 


Coiirbt. —  Althongh  local  law  slvlns  right  of  redemption  llr»t  t» 
mortgapir,  tben  to  Judgment  credltoni,  li  rale  of  propmr,  obliga- 
tory  on  Federal  courts,  latter  mar  prescribe  aiode  of  redemption 
from  sale*  ander  tbeir  decrees,  pp.  SI,  62. 

AH>rQ7ed  In  Cook  v.  Cook,  84  Fed.  2B2.  holding  Federal  conrt 
Dot  boond  bT  State  procedure  In  suit  by  crenlltor  agalast  devisees; 
H'Olasker  ▼■  Barr,  48  Fed.  136.  In  partition  cases. 

Courts. — '  Federal  courts  are  bound  to  preserre  rights  tf  redemp- 
tkHi  of  mortgagors  under  State  laws,  pp.  62,  63. 

Beafflrmed  In  United  States  Mtge.  Co.  t.  Sperrr,  ISS  U.  S.  SSt, 
S4  L.  977,  11  S.  Ot  327.  Jackson,  etc.,  Co.  v.  BnrUngton.  etc  B.  B., 
24  Blatcbf.  198,  29  Fed.  475,  and  Connectlcat  Mat  Life  loa.  Go.  t. 
Crawrord,  21  Fed.  282.  Principle  applied  In  Bende;  t.  Townsend, 
109  U.  S.  668,  2T  L.  1068.  3  a  Gt  485,  refuBlng  to  enforce  mortgage, 
v«ld  b7  State  law;  Langdon  t.  Sherwood.  124  U.  S.  82,  31  L.  346, 
e  S.  OL  4^1,  glrlag  Judgmcoit  effect  of  coOTerance  nnder  State 
law:  Parker  t.  Dacree,  130  D.  S.  48.  32  L.  860.  9  8.  Gt  434,  follow* 
Ing  State  law,  aad  denying  right  of  redemption  after  unreasonable 
delar:  Bacon  t.  Northwestern  Ufe  Ins.  Go..  181  V.  S.  2S5,  33  L. 
131,  0  S.  Ct  790,  upholding  regularity  of  foreclosnre  sale  voAtx 
State  laws:  Gray  t.  Havemeyer,  5S  Fed.  179,  10  TJ.  8.  App.  456, 
following  State  statute  regulating  enforcement  of  liens:  Deck  t. 
Whitman.  M  Fed.  8S4,  holdlug  Federal  court  bound  to  apply  State 
remedy  for  enftirclng  mortgage. 

Ooorts.— Orcnlt  Court  may  rcoulre  Judgment  creditor  to  pay 
redMopUon  money  to  clerk.  Instead  of  otHcer  holding  executloa, 
wlthoat  affecting  substantial  right  to  redeem  within  time  fixed  by 
local  statute,  p.  63. 

Constttottoual  law.—  Bzlstlng  laws  wltb  reference  to  which  par- 
ties to  mortgage  are  presumed  to  hare  contracted,  are  those  ooly 
which.  In  their  direct  or  necessary  operation,  controlled  or  affected 
their  obligations,  p.  66. 

Approved  In  City,  etc.,  B.  B.  v.  New  Orleans,  167  V.  S.  224,  39 
L.  681,  IS  S.  Ct  SS3,  holding  State  may  give  new  remedy  for  en- 
forcing municipal  contrmcts:  Central  Trust  Go.  t.  Chariotte,  etc, 
B.  Go.,  66  Fed.  269,  and  Bouthon  Ry.  t.  Bonknlght,  70  Fed.  446, 
26  D.  S.  App.  416,  SO  L.  R.  A.  826,  statute  giving  Ju^ment  tor  tD> 
Juries  priority  over  mortgages,  was  part  ot  mortgage;  Rosenplanter 
▼.  Provident  Bar.,  etc.,  Soc,  96  Fed.  727.  728,  affirming  B.  a,  01 
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Fed.  T35,  Uw  retulatlng  luBurance  forfeiture!  wu  not  part  of 
policies  leaned  when  In  force;  Dsy  v.  Madden,  B  Oolo.  App.  46D,  48 
Pac.  I0B5,  npbtddl&g  reveal  of  etatute  allowing  attacbmest  in  cta- 
talB  caeee. 

ConsUtatianal  law.— Pnrchaser  at  decretal  sale  is  entitled  to 
latereet  at  lata  praecrlbed  hj  atatnte  when  be  pnrebaeed,  althongb 
nortgase  was  ^ven  before  passage  of  sacb  statute,  p.  08. 

Principle  apfiUed  In  Bobertson  t.  Tan  Cleave,  129  Ind.  220,  26 
N.  a.  MB,  IS  L.  B.  A.  73,  and  n.,  a  similar  case;  United  fflates  Mtge. 
Oo.  T.  Sperrr,  US  U.  8.  302.  M  L.  064,  11  S.  Ct  3S4,  holding,  after 
dtirt  Is  merged  Id  Judgment  existing  stAtntory  Intereet  aiH>lles; 
Darls  T.  Rope,  114  Ind.  597,  17  N.  B.  167,  SQfltslnlng  law  denying 
execution  purchaser's  right  to  recover  rents  and  profits;  Anderson 
T.  Anderson,  129  Ind.  570.  28  Am.  St.  Rep.  213,  20  N.  B.  86,  susfjiiD- 
Ing  statute  prohibiting  resale  by  Judgment  creditor,  after  redemp- 
tion by  Jnnlor  Incumbrancer;  Currier  t.  Elliott  141  Ind.  407.  30 
N.  B.  OSS,  boIiUng  purchaser  at  execution  sale  has  no  prlvtt;  witb 
Judgment  eredltor;  State  t.  Ollllam.  18  Mont  00.  108.  104,  106.  107, 
108.  log,  44  Pac.  see,  397,  Ses.  309,  31  L.  R.  a.  723.  724,  725.  TJO. 
snstalnlng  law  extending  period  of  redemption  (reversed  on  re- 
hearing). Cited  obiter  In  Merrttt  t.  Olbeon.  129  Ind.  161.  27  N.  It. 
ie8,,lR  L.  R.  A.  279:  dissenting  opinion  In  Bettman  ▼.  Cowley.  19 
Wash.  S21.  S3  Pac.  68,  40  L.  R.  A.  S21.    And  see  79  Am.  Dec  40n. 

Mstlngulshed  In  Bamltx  t.  Beverly,  163  IT.  S.  128.  41  t,.  100.  10  It. 
Ct  1049,  holding  statute  cannot  give  new  right  of  redemption  as  to 
existing  mortgages — reversing  S.  0.,  OS  Kan.  470,  481,  40  Am.  St 
Hep.  261,  268.  42  Pac.  726,  727.  81  L.  R.  A.  76.  79,  which  overruled 
Watklns  r.  Qlenn.  Kl  Ean.  4S1,  40  Pac.  810,  and  held  In  accordantre 
with  dissenting  opinion  In  that  case,  tlO  Kan.  444.  449.  40  Pac.  328. 

too. 

Cmnt  rule,  fixing  rate  of  Intereet  to  which  purchaser  at  decretal 
nle  Is  entitled.  Is  changed  by  amendatory  statute,  wttboot  order 
of  court  to  that  effMt.  p.  06. 

HIscellaneons.—  Cited  Inddentally  In  Jurgens  v.  Hanaer.  19 
Uont  186.  47  Pac.  SIO,  discussing  rights  of  purchasers  at  for*- 
doenre  sale 

MR  n.  fl.  06-78.  27  L.  6M.  HBD8KBB  t.  BONDBRAKB. 

Bankruptcy  la  not  voluntary  If  a  person  Is  forced  Into  It  against 
his  win  by  his  partner;  It  Is  compulsory  and  Involuntary  If  be  rfr 
fuses  to  Join  In  inch  case,  and  Is  forced  Into  It,  p.  71. 

Approved  In  In  re  Murray,  06  Fed.  602,  holding  non-lolning  mea» 
tor  9t  Bra  entitled  to  notice  of  petition. 
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CmuiM. —  In  Federal  courts,  flndlngs  of  master  are  prima  fad* 
correct;  only  aiich  matters  an  to  be  considered  as  are  btott^t  vp 
bj  exceptions,  burden  of  snatalnlng  whlcb  Is  on  obJeeUnc  partj, 
pp.  71,  72: 

AppFDTed  In  TUchmaa  t.  Proctor,  125U.  &UtO,  81L.«a8,8S. 
Ot  Ml,  and  WeUlng  v.  La  Ban.  84  Fed.  41.  mllDg  aimllarlj  as  to  ro- 
port  on  gnesUon  of  Infringement  of  patent;  Klmbwly  r.  Arms,  130 
D.  8.  5S4,  S2  K  7SB,  «  8.  Ot  869,  as  to  report  of  master  to  det^mlns 
partnership  righta:  Terry  t.  Bank,  20  Fed.  782,  and  G«j  Mfg.  Oo. 
r.  Gamp,  6S  Fed.  797,  2S  IT.  S.  App.  134,  as  to  r«poit  of  commls- 
stoner  to  determine  Indebtedness;  Oentrat  Trust  Co.  v.  Wabaab, 
etc.,  Br.,  &7  Fed.  445.  and  Clyde  r.  Blcbmosd,  etc  B.  B.,  59  Fed. 
899,  as  to  retort  of  master  as  to  cause  of  railway  aoddent;  Tbe 
Hilton,  SS  Fed.  620,  42  V.  8.  Ai^.  666,  as  to  flndlnge  by  commis- 
sioner In  admiralty;  Hartman  t.  Bvans,  38  W.  Ta.  817.  18  S.  B. 
813,  report  of  commissioner  to  ascertain  usury;  Bums  t.  Bosea- 
•teln,  1S6  D.  8.  «>6.  34  h.  186,  10  S.  Ct  819,  boldti^;  objection  ts 
report  cannot  be  made  Urst  on  appeal:  Newcomb  r.  Wblte,  6  N. 
Mex.  442,  23  Pac.  678,  holding  exceptions  to  maBtei*B  acconntlnf 
must  be  ^>e<:iflc;  De  Oordova  t.  Eorte,  7  N.  Mex.  682,  888,  41  Pac 
627,  528,  holding  consent  to  reference  presumed  from  failure  to 
object;  Cutting  *.  Florida  By.,  etc.,  Co.,  48  Fed.  60S,  Hullngs  t. 
Hullngs  Lumber  Co..  38  W.  Va.  370.  18  B.  IL  627,  and  Onna  r. 
Cann.  40  W.  Va.  1B2.  20  S.  B.  914,  arguendo. 

Husband  and  wife. —  Loan  by  wife  to  husband,  of  money  which 
la  her  separate  property,  upon  his  promise  to  repay,  creates  equity 
In  her  favor,  which  court  of  equity  will  enforce,  p.  78. 

ApproTod  in  Graves  t.  Davenport,  60  Fed.  886,  holding  release  of 
dower  rights,  condderatlon  for  note;  Pillow  v.  Sentelle,  40  Ark. 
438,  6  B.  W.  787,  enforcing  mortgage  given  to  wife;  Trustees  r. 
Bryson,  84  S.  C.  412,  13  8.  B.  623,  sustaining  settlement  on  wifo 
In  consideration  for  cbosee  In  action;  Bennett  r.  Bennett.  87  W.  Ta, 
400.  S8  Am.  St  B«p.  61,  16  S.  B.  640.  sustaining  Judgment  confessed 
by  husband  In  favor  of  wife, 

ftandulnnt  cotLveTancBe. —  Mortgage  by  Insolvent  to  secure  loan 
by  wife,  of  her  separate  property,  previously  made.  Is  not  fraudo- 
leot  as  against  creditors,  p.  73. 

Applied  In  Lyon  v.  Zlmmer,  SO  Fed.  407,  Williams  v.  Harris.  4 
a.  Dak.  26.  46  Am.  SL  Rep.  767.  M  N.  W.  828,  and  Leonard  ▼. 
Smith.  84  W.  Va.  468,  12  8.  B.  484,  under  similar  facts.  Olted  obiter 
in  Jewell  v.  Knight,  123  D.  S.  434,  31  L.  193,  8  8.  OL  196. 

MlBcetlaneouB.— Cited  In  Claflln  v.  Ambrose,  87  Fla.  88,  U  So. 
6S1,  but  not  Id  point 

108  D.  8.  74-75.  27  L.  640.  STUOKT  T.  MASONIC  SAVINOB  BANK. 

Bankruptcy. —  Creditor  dealing  with  debtor,  whom  he  believes  to 

be  In  failing  circumstances,  but  of  whlcb  be  has  not  oulBcleDt  ert 
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deace.  mar  neetre  payment  or  security  wltbont  vtoUtliif  kaakropl 
Uw,  p.  TB. 

Approved  tn  Ktns  ▼.  Storer,  7B  U«.  «,  boldlnc  nUd,  notee  giTtm 
u  MCDrity;  KellB  t.  WelMter.  71  Ulan.  SrrS.  78  M.  W.  MB,  Kfosbif 
to  aet  aside  conveyuice  to  creditor;  Ooldswortby  t.  Roger  WIDlana 
B&nk,  IS  B.  I.  SSft,  10  AU.  634,  sostalntiiE  mortgage. 

lOS  D.  S.  76-01,  ar  L.  6BS,  NEW  HAHPBHIBS  v.  LODISIANuL 

Conetltatlonal  law. —  History  of  eleventli  amendment  to  Oon- 
atltntloa,  proTldlng  that  Jtidldal  power  of  Federal  coorts  eball  not 
extendi  to  solto  agafnat  States  by  IndlTldnalB.  dlscnssed.  pp.  S&-8S. 

Cited  obfter  In  Christian  t.  Atlantic,  stc,  B.  B.,  1S3  D.  8.  248, 
83  L.  S83,  10  8.  Ot  2S8. 

Constltatlonftl  law. —  Federal  courts  can  always  look  bsyond 
nominal  parties  to  snlt  to  determine  whether  In  fact  State  U  real 
party  In  Interest  or  not,  pp.  88,  89. 

Approved  In  Connlngbam  v.  Macon,  etc,  B.  B.,  108  D.  8.  460, 
27  L.  003.  8  B.  OL  206,  In  re  Ayers,  123  U.  a  460,  490,  81  L.  224, 
8  8.  OL  174,  and  Pennoyer  t.  llcConnanghy,  140  D.  8.  12.  8B  L. 
808,  11  8.  OL  702,  denying  Jorlsdlctlon  of  suits  against  offlcen 
which  wen  In  effect  against  State;  Wisconsin  v.  Pelican  Ins.  Oo., 
127  n.  3.  288,  32  L.  243,  8  S.  Ct.  137S,  denying  Jnrlsdlcthm  of  nit  by 
State  against  non-resident  to  recover  penalty;  Ferguson  v.  Boss, 
88  Fed.  163,  8  L.  R.  A.  SSi,  and  n..  and  State  v.  Oolambns,  etc.,  R. 
Co..  48  Fea.  S2S.  refusing  to  allow  removals  where  State  was  real 
party;  United  States  v.  Beebe,  127  D.  S.  844.  82  I..  124,  8  8.  Ot  1067, 
argnendo; 

States  are  not  Independent  nations,  clothed  with  power  to  maka 
demands  npon  each  ottaer  for  payment  of  debts  dne  their  respective 

ConsHtnUonal  law. —  Holders  of  State  bonds,  who  are  preclnded 
from  suing  thereon  In  their  own  names,  cannot  sue  In  name  of 
tbelr  respective  States  after  getting  State's  consent;  one  State  can- 
not thus  create  a  controversy  with  another,  p.  01. 

Approved  In  Hancbester  Fire  Ins.  Co.  v.  Herriott,  01  Fed.  714, 
refusing  mandamus  to  compel  State  officer  to  iMue  certificates  to 
foreign  Insurance  company;  People  v.  General  Elec.  Ry.,  172  111.  148, 
CO  N.  EL  103,  dlsmUsiiig  salt  by  State  at  Instance  of  Individual,  to 
«MiJoln  couBtmctlou  of  street  railway;  Virginia  Coupon  Cases,  114 
U.  S.  287,  20  L.  101,  0  a  Ot  912,  and  Railroad  Oommn.  v.  PenBaG<ria, 
«te-,  B.  R.,  24  Fla.  461,  12  Am.  St  Rep.  224,  B  Ba  181,  8  L.  B.  A. 
SOe.  arguotdo. 

Distinguished  to  Goff  T.  Naifolk,  aCB,,  &  On^  SO  Fad.  8U.  aadw 
eacts; 
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XanldpAl  eorponitlMi,  problUted  t>r  OonsUtntloii  troB  ttxincr 
azc«pt  for  corporarte  pnipoBea,  oumot,  under  Its  general  power  t» 
harrow  moner.  Israe  bonds  to  aid  private  pereoas  In  ier^oplnt 
water  poww  In  dtjr,  pp.  122,  123. 

Approved  In  Carter  t.  Ottawa,  24  Fed.  546,  and  Mather  r.  Ottawa. 
114  111.  SM,  8  N.  E.  219,  In  sulta  on  bonds  of  same  series;  Gole  r. 
La  arangs.  118  U.  S.  7.  28  L.  888.  S  a  Ct.  418.  and  Bntbeiland- 
Innes  Oo.  ▼.  Bvart,  S6  FM.  601.  603.  deUTlng  power  to  tame  bonds 
to  aid  private  manofactures:  Commlfitioaws  v.  Pame,  128  N.  a 
488,  81  a  a.  712,  holding  rallroad-ald  bonds  Inraltd. 

Ktinldpal  oorporatlons. —  Bonds  Issued  by  mnnldpal  corpora- 
ttoD  for  parment  of  stock  subscriptions  or  donations  to  qnasl-pnblle 
corporations,  are  void  unless  ^lecUle  power  to  tsane  is  granted, 
p.  123. 

Olted  In  Lewis  v.  Sbreveport,  108  tl.  S.  286,  287,  27  L.  729.  780; 
1  a  Ot  636,  636.  and  Kelley  v.  Milan,  127  U.  a  150,  82  L.  82.  8 
a  Ot  1106,  Bffirmfns  a  C,  21  Fed.  861.  862.  both  holding  rallroad- 
ald  bonds  void;  Dartmouth  Sav.  Bank  v.  Schotd  Dlsl,  6  Dak.  343, 
48  N.  W.  820.  holding  bona  tides  cannot  create  llabUIty  on  uiuiu- 
thortzed  bonds.    See  98  Am.  Dec.  068,  note. 

DlBdngulBhed  in  Auattn  v.  Nalle,  80  Tex.  648,  22  a  W.  674.  where 
charter  gave  power  to  raise  money  secared. 

Hnnlcipal  oorporattosia. —  Power  to  subscribe  for  stock  In  corpty 
ration  does  not  authorise  donation  In  nature  of  bonus,  p.  124. 

rated  In  Tort  Scott  v.  Hickman,  112  D.  a  160.  28  L.  641,  B  a  OL 
04,  as  Instance  of  practice  In  dtsmlsalng  appeoL 

108  V.  S.  12&-130,  27  L.  675,  ARTHUR  v.  FOX. 

Onatoms  dntlea. —  Non-enumerated  article,  oubstantlallj  rfmOar 
to  enumerate  article,  either  In  material,  quality,  texture  or  utility, 
ts,  ondw  I  2409,  B.  a,  llaUe  to  same  du^  as  enumerated  article. 

p.  isa 

Approved  in  Llebenroth  t.  Bobntani,  144  D.  a  41.  86  L.  838,  U 
8.  Ot.  606,  holding  photographic  albums  dutiable  as  paper;  Lloyd  v. 
UTWlUlasu,  SI  Fed.  268,  264,  260,  holding  compoond  composed 
nnlnly  of  castor  oil,  dutiable  as  Buch;  Aloe  v.  Ohnrchlll,  44  Fed. 
El.  bedding  opera  glasses  dutiable  aa  "articles  composed.  In  part, 
of  metal." 

Limited  in  HormaD  v.  Arthur.  127  V.  8.  36S,  32  L.  ISS,  8  S.  Ct. 
1088.  holtUng  question  whether  similitude  clause  applied  was  for 
Jury.  DtsUngulsbed  In  Uaaon  v.  Robertson,  139  U.  8.  628.  30  L. 
S94,  11  a  Ot  670,  where  article  In  question  was  enumerated;  Herr- 
ntan  r.  Bobertscm,  152  V.  S.  623.  38  L.  S39,  14  B.  Ot  687,  under 
facts;  Hermann  t.  Robertson,  S3  Fed.  664,  and  41  Fed.  881,  both 
holding  ImltaUon  sfw'""""  dutiable  aa  artldca  composed,  in  pan, 
•C  hair. 
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Owtoaw  AttllH^  NoiMnnmented  vUdc.  CBiopo»od  ot  c»ir  bak 
Wkd  ootttn,  ud .  reaemblins  anumerated  article,  comffONd  of  fMt 
hatr  and  cotton,  to  liable  to  same  dnt7.  V-  129. 

IM  D.  a.  U0-1S%  27  L.  677,  WINGHQ8TE1B  t.  EX>UD. 

Bamoral  of  eaoaaa. —  When  fnll  and  comirieta  relief  eaiUMrt  be 
afforded  la  respect  to  the  slnsle  canee  of  action,  nnleaa  all  partlH 
are  preeeot,  end  all  defeodanta  are  dlrectl7  Intereated,  It  cannot  bo 
removed  to  Federal  court  by  prindpal  defentent  la  Intareot,  p.  1S2. 

Olted  in  In  re  H'Olean,  26  Fed.  40,  and  Perrln  v.  Lepper,  26  Fed. 
Hfli  similar  caiea;  Ajrea  t.  Wlswall,  112  U.  8.  10S,  2S  L.  696,  « 
B.  OL  96.  aikd  In  re  The  Jamecke  Ditch,  69  Fed.  17a  both  holdlnc 
tOM*  existence  of  eeparate  defense  does  not  render  cause  sepa- 
rable; Crump  T.  Thnrber,  IIR  U.  8.  60.  29  L.  320.  6  S.  Gt.  1106,  tn 
salt  against  corpomtlon  and  others  to  determine  ownership  of 
stock;  Torreoce  t.  Bhedd,  144  D.  8.  B30,  36  L.  S31,  12  S.  Ot  727, 
holding  interrenor  in  suit  for  partition  cannot  remove;  Ondger  r. 
Wefltem,  etc.,  R.  Co.,  21  Fed.  84.  holding  Joint  action  of  tort  not 
separable;  Anderson  v.  Appletos,  82  Fed.  850,  holding  anlt  to  eatab- 
llsh  will  Is  not  separable  coDWtveny;  Welter  t.  J.  B.  Pace  Tobacco 
Co.,  82  Fed.  862,  refaslng  to  allow  removal  at  Instance  of  tnterrenors; 
Woodmm  T.  Clay,  S3  Fed.  890,  holding  action  on  partnerablp  obllga* 
Hon  not  separable;  Kennedy  t.  Bhlen,  81  W.  Va.  CiC8,  S  8.  EL  408, 
refnslng  to  allow  removal  where  some  of  plaintiffs  were  of  sam» 
State  as  defendant;  Oamer  t.  Second  Nat  Bank.  88  SW.   >71 


108  V.  8.  1S2-148,  2T  L.  678,  BLLIOTT  t.  flAOKBTT. 

Kon^Cagea.— Grantee  of  eqnlty  of  redemption,  without  word* 
Importing  assampUon  of  payment  of  mortgage,  does  not  Und  him- 
aelf  personallj  to  pay  the  debt  P-  140l 

Beafflrmed  In  Shepherd  r.  Mar,  lU  V.  8.  SIO,  28  L.  4B7,  8  8.  Ot 
121.  UetropoUtan  Bank  v.  St.  Lonto,  etc.,  Co.,  140  D.  a  447,  87  L. 
BOB.  13  8.  Ot  MS,  Jonea  t.  Lamar,  34  Ted.  468,  Ohilton  t.  Brooks. 
72  Ud.  BCe.  20  AtL  127.  and  Granger  t.  BoU,  8  &  Dak.  626,  62 
N.  W.  974.  Approved  In  Pendleton  t.  Cowling,  11  Hont  48,  27  Pac. 
SS9,  lioldlng  party  porcbaaing  for  others  cannot  create  liability  to 
pay;  LaveUe  v.  Oordon,  U  Hont  619,  80  Pac  741,  holding  aaalgDe* 
of  benedts  under  contract  to  parchase,  does  not  asanme  UablUt7 
to  pay. 

DiatlDCtitohed  In  StaiMrd  ▼.  Oranaten.  £4  Colo.  30i  48  Pae.  6B6, 
wbera  grantos  Msomed  debt  and  fraud  waa  not  alleged. 

Xeformatlon  ot  lustmmenta.—  Etaparture  la  daed,  tbronch  mu- 
tual mistake,  from  terms  of  prerioDS  actoal  agrsement;  readers  It 
•ubject  to  reformation  In  eqntty,  PP-  141.  14t. 
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Amtimi  ta  Drarj  r.  Harden,  111  Q.  B.  238.  28  L.  410.  4  a  Ot 
40T,  (datue  sunmlns  mortgage.  Inserted  by  mlatake,  la  aot  enforce- 
able br  anlgnee  of  mortgage;  Fergnaon  t.  Dent,  29  Fed.  7,  boldlng 
deCactire  bond  mbject  to  reformatloa;  Dumla  t.  Nortbera  Fac  Br-. 
20  Wasb.  324,  CSO  Fac  211,  reforming  deed  to  r««m  right  of  war 
■tlpnlated  for;  Standard  Oil  Oo.  t.  BawUna,  74  Fed.  897,  48  U.  a. 
App.  116,  SS  L.  B.  A.  741,  EeUer  t.  Aabford,  IBS  U.  8.  626,  8S  L. 
erS,  10  8.  Ot  «8,  and  WUlard  t.  Wood.  164  D.  S.  620,  41  L.  638.  17 
8.  Ot.  ISO,  argoendo.    See  OS  Am.  8t  Bep,  482,  488.  492,  note. 

Beformatlon  ut  Inatrummta. —  Par^  accepting  deed  baa  right  to 
preenme  that  It  wHI  conform  to  preTlona  written  agreement,  and  la 
not  gnlltr  of  Bocb  laches  aa  will  preclndo  nllef.  If  he  Calla  to 
examine  Ita  proTlslonB,  p.  142. 

Cited  m  BemardB  Twp.  t.  Stebblna.  100  U.  8.  8S2,  27  L.  960,  S  8. 
Ot.  260,  failure  to  noUee  omission  of  seals  on  bonds  win  not  bar 
equitable  relief,    fiee  06  Am.  St  B^.  SOI,  note. 

Uorteagea. —  Payment  of  Interest  on  Incnmbtaitea,  doaa  Dot  ea- 
top  purchaser  of  eqnltr  of  redemption  to  deny  that  he  aaanmed 
payment  of  the  debt,  p,  142. 

Mlscellaneons.— rated  In  Dnfonr  t.  Lang,  M  Pad.  9Ut  S  D.  8. 
App.  477,  bnt  not  In  point 

lOB  U.  8  148-1118,  27  L.  682,  DWBIiL  T.  DA008. 

limitation  ot  aotlona.—  If  action  on  principal  debt  la  aat  bazred 
br  statnte,  right  of  action  on  mortgage  still  subsists,  whether  mort- 
gagor or  third  person  Is  owner  of  eqnlty,  pp.  147,  146. 

Applied  to  BlmlUr  facts  In  Sangw  t.  Nightingale,  122  U.  &  1S4, 
SO  h.  1106,  7  8.  Ct  U12,  Oroas  t.  Allen,  141  U.  8.  687,  86  L.  840, 
13  a.  Ot  71,  MoUne  Plow  Go.  t.  Webb.  141  U.  a  628,  86  L.  882. 
12  a  Ot  102,  Allen  t.  O'Donald,  12  Sawy.  88,  2S  Fed.  849.  and 
Blair  T.  Silver  Peak  BUnes,  84  Fed.  739.  Oltad  In  Stephens  t. 
Shannon,  48  Ark.  467,  Teodor's  Hon  contlnnee  so  long  aa  right  to 
sne  (or  price  sabslsts;  AM>ett  t.  Page,  92  Ala.  676,  9  So.  SS3, 
obiter. 

TTBory. —  Word  "rotd"  oaed  In  Tezaa  nanry  statnte,  has  the 
force  of  "voidable,"  and  repeal  of  snch  statnte  mereir  deprivea 
debtor  of  bis  statntorr  deToue,  pp.  149,  UMX 

Approved  In  Rosenplanter  t.  Provident  Sav.,  etc.,  8oc  S6  Fed. 
728,  729,  sustaining  repeal  of  statntorr  forfeitorea  at  Inanrance  poU- 
dea  (affirming  8.  C,  91  Fed.  TSS>;  Slrst  Nat  Rank  v.  Henderaon. 
101  OaL  Silt  36  Pac.  900,  legislature  mar  remit  penalty  for  £aUnr« 
of  bank  to  Bio  statement;  In  re  New  YoA,  etc.  Bridge  Oo.,  148 
N.  T.  648,  42  N.  B.  1090,  words  "  BuU  and  void "  did  not  rudn 
forfeitaie  clause  In  charter  aelf-actlag;  Weeka  v.  Brtdgman,  m 
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V.  S.  MT,  40  L.  2B3,  18  &  Gt  TS,  and  Knlghta  Templsr,  etc,  lad. 
Co.  T.  Benr,  SO  Fed.  614,  4  U.  6.  Af)p.  BBS.  u^endo. 

Dtatlngnlibed  tn  Nat.  Bank  v.  Lemke,  S  N.  Dak.  ISS.  H  N.  W. 
121,  where  ceoenl  law  provided  for  saTing  penalties  alreftdy  te- 
emed; Hughe*  t.  Boone.  102  N.  0.  164,  9  S.  E.  20S,  where  statnte 
merelj-  relieved  ag&lnst  penalty;  Ma^nard  t.  Marshall,  81  Qa.  840, 
18  8.  B.  404,  where  repealing  statute  wms  held  retrospective  0DI7; 
Jannan  v.  Knights  Templara,  etc.,  lod.  Co.,  OS  Fed.  T2,  holding 
■Utnte  provldlnr  that  suicide  shall  not  be  defense  to  Insurance 
poller,  becomes  part  thereof. 

Unny. —  While  a  contract  may  he  Ulegal  for  nsary.  advance  of 
money  npon  It  cooatltutes  meritorlonB  consideration  snffldent  to 
mpport  aabseqoent  liability  or  promise,  p.  UO. 

Approved  in  Hatch  v.  Hanson,  46  Ho.  App-  380,  fact  that  money 
Id  suit  was  prize  In  lottery,  Is  not  defense  to  suit  for  misappropri- 
ating it;  Mumford  t.  UcVelgb,  &2  Va.  4B7,  23  fi.  B.  861,  money  paid 
on  nanrlons  contract  cannot  be  recovered  back. 

Coiutitational  law. —  Repeal  of  amjrj  statute  does  not  Impair 
obligation  of  prevlonsly-executed  contract  to  action  on  which  It 
mlgbt  hare  been  jrieaded  in  defense,  p.  ICl. 

Approved  In  Gross  v.  United  States  Mtge.  Co.,  108  D.  B.  480,  27 
L.  78B,  2  8.  Ot  047,  sustaining  act  ndldattng  unauthorized  loans 
by  corporation;  Hartford  Fire  Ina.  Co.  v.  Chicago,  etc.,  By.,  S2 
Fed.  000,  change  In  railroad's  liability  for  flret  does  not  Impair 
contract  obligations:  Leavltt  v.  Railway,  90  Ue.  164,  37  Atl.  880. 
8S  L.  R.  A.  156,  sustaining  act  subrogating  railway  company  paying 
damages  for  Are  to  Insured's  rights;  Wlstar  v,  Foster,  40  Minn. 
466.  24  Am.  St.  Rep  243,  49  N.  W.  248,  legislature  may  validate 
deeds  of  married  women;  Pbenls  Ins.  Go.  v.  Pollard.  63  tUss.  603, 
legislature  may  provide  that  payment  of  privilege  taxes  due  will 
validate  past  transactions;  Mutual  Benefit  Life  Ins.  Co.  v.  Winner 
20  Mont  32.  40,  49  Pac  449,  462.  atatnte  nuy  validate  previous 
nnantborlzed  acts  of  corporation;  Shields  v.  Clifton  Hill  Land  Co., 
H  Teon.  148,  131,  45  Am.  St.  Rep.  716,  717,  28  S.  W.  674,  26  L.  R.  A. 
BIS.  sustaining  statnte  curing  detective  acknowledgments,  wbidi 
rendered  contract  unenforceable. 

Dlstlngulsbed  In  Crowther  v.  Fidelity  Ins.,  etc.,  Co.,  85  Fed.  44. 
42  U.'  S.  App.  701,  statute  giving  prior  Men  for  supplies,  cannot 
direst  previous  mortgage  lien. 

Intiraat.—  Where  amonnt  payable  on  face  of  note  rejHeaents 
prtBdpal  and  Interest  azeeeding  legal  rate,  and  note  Is  silent  as  to 
iste.  after  maturity  It  wUl  bear  IntMvst  at  legal  rata.  p.  102: 

Olted  In  Farmers'  Loan,  etc..  Co,  v.  Northern  Pac.  R.  Co.,  M 
Fed.  450,  legal  rate  governs  on  coupons  after  matnrl^.  la  abaenc* 
•f  prorMoD. 
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108  U.  &  1S3-1S7,  27  L.  686,  THB  BDLGBNLAND. 

Admlnlty.— fitlpnlatora  In  oolUaloa  ntlt.  In  vhieh  m  baa  b««t 
■nrrendered,  im;  be  Included  wltli  principal  In  final  dMne,  p.  156. 

AdmlTRltf. —  In  admiralty,  aroeal  with  supersedeas  stays  execu- 
tion against  Bt>piilatora  as  well  as  pHnclpal.  p.  1S6. 

AdmlzKltjr.—  Oonrt  Is  not  bonnd  to  postpone  decree  acalnst  mn- 
ties  until  after  time  for  appeal  by  principal  bas  expired,  sad  ttaen 
to  proceed  only  on  notice,  p.  1S6, 

Approved  In  The  Sydney,  47  Fed.  262,  holding,  on  dlsmtsslng  ap- 
peal, conrt  may  enter  enmrnary  Judement  against  nintlsa. 

Admiralty. —  Where  decree  Is  entered  against  claimant  and  ma^ 
ties,  and  claimant  appeals,  and  sureties  Join  Id  snpersedeaa  bond, 
mandamus  will  not  Issue  to  vacate  decree  as  to  latt^,  p.  ISOl 

Approved  In  Tbe  Glide,  72  Fed.  203,  25  U.  S.  App.  SB6,  boldtng, 
although  stlpolators '  are  bonnd  they  are  not  necessary  parties  t» 
appeaL 

Admiralty. —  Appellate  conrt  will  not  order  decree  against  ra- 
spondent  and  stipulators  set  aside  as  lien  against  atlpnlaton  on 
tatter's  motion,  p.  157. 


106  U.  8.  168-181.  27  L.  681.  SBAINWALD  T.  LDWI8. 

Bemoral  of  eauM  Is  not  allowable,  where  one  of  jdalntlgs  aad 
one  of  defendants,  who  are  necessary  parties,  are  dtlaena  of  aam* 
mate.  p.  161. 

Approved  In  Saginaw  Gas-Ught  Oo.  t.  Saginaw,  28  Fed.  SSI, 
denying  Jurisdiction  of  Olrcnlt  Court,  where  same  parties,  plalntUf 
and  defendant,  were  dtlnene  of  same  State;  Ooodnow  v.  Borrowsi 
74  Iowa,  266.  87  N.  W.  826,  arguendo. 

Semoral  of  causes. —  Suit  to  close  np  affairs  of  alleged  partnar- 
sblp,  principal  issue  in  which  is  as  to  existence  of  partnenhlp,  i»«- 
aeots  no  separable  costrovetsy,  removable  to  Federal  oonrt,  p.  16L 

Cited  In  Ayres  v.  Wlswall,  112  U.  8.  183,  28  L.  606,  6  S.  Ot  9S, 
and  Bosentbaj  v.  Coates,  148  U.  S.  147,  87  L.  400,  IB  Sl  Ot  677, 
holding  separate  defenses  do  not  create  separable  controversy: 
Crump  ▼.  Thurber,  U6  D.  S.  60.  20  L.  829,  6  &  CL  11C6,  sirit  against 
corporation  and  others  to  determine  ownerslilp  of  stock;  Torrence  v. 
Shedd,  IM  U.  8.  630.  681.  86  L.  6S1,  12  S.  Ot  727,  726.  bi  suit  for 
partition;  Anderson  v.  Appleton,  82  Fed.  869,  suit  to  estabUsh  will; 
Weller  v.  J.  B.  Paee  Tobacco  Co.,  32  Fed.  862,  refnslng  removal  by 
Interveners,  In  suit  to  set  aside  assignment;  In  re  The  Jainecke 
Dltcb,  <9  Fed.  170.  suit  against  taxpayers  to  eatabllsh  drain;  Goldea 
V.  Brunlng.  72  Fed.  6,  In  anlt  for  accounting  between  partners;  Gapl- 
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tal  OttT  Bank  t.  BoAgta.  22  FM.  210,  Ud  Q&nur  r.  Saoind  Mat. 
Bank,  OS  Fed.  8T1.  arfDendo. 

108  U.  6.  MO,  102,  »  L.  68T,  BARTON  T.  GBILB9L 
Baakntptey.—  DecMoo  of  8tata  court  upon  qoeatloii  aolely  WT 

tact,  wbetlwr  coaTCTaiice  waa  fraud  npon  bankrapt  law,  afflrmed, 

p.  162. 

ated  IncldentallT  In  HcKenna  v.  aimpson,  129  U.  S.  Sll,  82  I. 

TT3,  9  3.  Ot  S66. 

108  U.  S.  162-164,  27  L.  686,  GOLDBNBBRG  t.  MURFHT. 

UmitaUon  ^  aetlona. —  8nlt  la  "bniugbt"  when,  la  law.  It  la 
"commenced;"  In  constrnlns  statotea  of  llmltBtlon  thtwe  word* 
mean  tbe  same  tblng;,  and  are  used  Intercbaaeeablf,  p.  16S. 

Olted  In  United  States  v.  American  Lumber  Co.,  SO  F«d.  81S,  In 
■alt  to  caned  land  patent 

Zimltatloa  of  actlona — Oonrta.— Whether  auft  brongbt  In  State 
court  was  commenced  wltbla  period  limited  bjr  Federal  atatuta,  la 
ta  be  determined  eolelr  by  State  rules  of  constmctlon,  p.  188. 

108  U.  a  161.  165.  27  L.  668,  QAGB  T.  PDMPBLLT. 

Appeal  and  error. —  Wbere  appeal  baa  been  allowed  after  contest 
aa  to  Tains  of  matter  In  dispute,  opinion,  growing  out  of  eiamlnattMi 
of  conflicting  affldavita,  that  estimates  may  possibly  be  too  high, 
win  not  warrant  dismissal,  p.  165. 

dted  In  WUsoa  t.  Blair,  119  U.  S.  888,  SO  L.  442.  7  &  Ot  230,  on 
point  tbat  aOldaTlts  are  admissible  to  show  value;  Red  River 
Oattle  Co.  T.   Needbam,  137  U.  S.  6S6,  84  L.  SCO,   11   &   Ot  209, 


XHattngnlshed  In  Rector  t.  Upecomb.  141  V.  8.  WO'.  39  L.  8ST,  IS^ 
&  Ot  SS,  wbet«  affldaTlta  showed  clearly  amount  was  Insuffldesit 

106  D.  8.  165-176,  27  L.  688.  HILTON  t.  DICKINSON. 

Jfpsal  aad  «rror.—  (%os»«iipeala  must  be  proseented  Ilka  other 

i;  If  not  perfected  within  period  prescribed  by  law,  court  win 

a  It  of  Its  own  motion,  p.  188. 

Olted  Id  United  Statea  t.  Burchard,  12S  U.  S.  178,  81  L.  OOS,  8 

■.   Ot  8BS,  dismissing  appeal  from  Judgment  of  Court  of  Olalma; 

Morrlaen  r.  Knhn.  80  Fed.  741,  62  D.  8.  App.  ISO,  dismloalng  croaa- 
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Cited  In  Cameron  t.  Hodges,  127  V.  S.  825,  32  Xi.  U4,  8  8.  GL 
11S6,  boldlng  record  ehorrlng  defects  as  to  clUzeoablp,  warrants 
dlsmtssaJ;  Bstls  v.  Trabne,  128  D.  a  230,  S2  L.  439,  9  S.  CL  80, 
dtsmlsslDff  nrlt  for  apparent  non-}otnder  of  parties. 

Appssl  and  arror. —  On  appeal  by  defendant  who  bsa  filed  coun- 
terclaim or  demanded  sfOrmatlve  relief,  JnrladlctloD  It  determlnabls 
by  additional  amonut  demanded.  If  amount  recavered  agalnat  Um 
la  bunifficleDt,  p.  174. 

Approved  In  Block  t.  Darllag.  140  U.  S.  238.  85  L.  478,  11  8.  Ot 
8BS,  holding  amount  of  connterdalm  disallowed,  KOTema  appellate 
JnrlBdlctton;  New  York,  etc.,  Oo.  t.  Ullbnm  Qln.,  etc.,  Co.,  85  Fed. 
225,  determines  right  of  renioral. 

Aj^pesl  aod  entir.— 8nm  demanded  determines  Jurisdiction  nntll 
It  Is  abown  not  to  tie  the  real  matter  In  dispute;  tben  the  sum 
shown  will  prevail,  p.  174. 

Cited  In  JennesB  r.  Glttaena'  Nat  Bank,  110  D.  &  63,  28  L.  87, 
8  S.  Ct  426,  dismissing  appeal  after  deducting  from  Judgment 
amount  not  In  contest  below;  Barry  t.  Bdmnnds,  116  V.  6.  5S1,  2fl 
L.  7S8,  S  S.  Ct  607,  t>aalng  jurisdiction  claim  for  exemplary  dam- 
ages, altbough  sctoal  damages  insulBclent;  Gorman  v.  Havlrd,  141 
O.  a  208,  36  L.  718,  11  8.  Ot  S44,  where  portion  of  warrants  for 
which  mandamus  was  prayed  were  ralueless;  Hardin  y.  Oaas  Oo., 
IS  Fed.  657,  holding  addition  of  flctltloos  bonds  to  claim  cannot 
give  JurlBdlctloo;  SJmon  v.  House,  46  Fed.  320.  dlsmiaslng  suit 
altbongh  parties  had  agreed  on  Jurisdictional  amonut;  Peder  r. 
Lathroi),  48  Fed.  786.  2  D.  8.  App.  40,  In  suit  for  accounting  of 
rents;  Edwards  v.  Bates  Co.,  66  Fed.  439,  sustaining  plea  to  Juris- 
diction In  suit  on  tKinds;  Horst  t.  Merkley.  69  Fed.  SOS.  dlsmtosloc 
suit  on  contract,  where  evidence  showed  Inaufflclent  amount;  Bank 
of  Arapahoe  v.  David  Bradley  As  Co.,  72  Fed.  870,  871,  86  U.  8.  App^ 
519.  Id  action  of  tort  where  amount  was  demanded  In  good  faith; 
Von  Schrceder  v.  Brittan,  93  Fed.  10,  In  suit  for  damages  to  prop- 
erty; Piatt  T.  Pbtenlx  Aatnr.  Co.,  37  Fed.  TBO,  Hayward  v.  Noidl>erg 
Mfg.  Co.,  S6  Fed.  7.  S4  U.  &  App.  646,  and  LevtnaU  v.  ICIddleaex 
Banking  Co.,  92  Fed.  400,  boldlng  removal  may  be  based  on  anm 
demanded.  If  not  Impeached;  Scbunk  t.  UoUne,  etc,  Oo.,  147  V.  8. 
604,  37  L.  258,  18  a  Ot  417,  and  Jones  v.  Bowley,  78  Fed.  ae& 
argnenda 

Appeal  and  oiror. —  Amount  stated  In  body  of  dedaratlon,  and 
net  merely  damages  alleged,  or  prayer  for  Judgment  must  be  con- 
sidered in  determining  Jnrlsdlctlou,  p.  ITS. 

Approved  In  Wet»ter  v.  Buffalo  Ins.  Co.,  110  U.  a  388,  28  L. 
173,  4  a  Ct  80,  boldlng  stipulation  of  parties  oanvot  gh«  JuHMIe- 
Hoa,  where  actual  amount  Insuffldent;  Bradstrcet  Oo.  v.  Rigging 
112  U.  S.  228,  28  L.  716,  S  S.  Ot  117,  holding  eonnterelalme  abouM 
be  coMldered  In  determining  amount;  Bowman  t.  Obleaco,   etc. 
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Hj.,  IH  U.  8.  SU,  »  L.  603,  «  &  Ot  IM,  dtemlul&f  app«ti  tram 
rait  Kfalnst  carrier,  for  faOnre  to  recetre  gooda  when  actual  dam- 
asea  Innifflclent:  Gibson  t.  Hinfeldt.  122  U.  S.  20.  SO  L.  IDSt.  7  S. 
Ot  1007,  refusinc  to  consider  collateral  efflect  of  Judgment  Is  an- 
ottier  suit;  Cabot  t.  VHaster,  61  Fed.  ISl.  In  salt  on  penal  bond; 
Mayor,  etc.,  ▼.  Postal  Tel.,  etc,  Co.,  62  Fed.  601,  in  anlt  br  clt7  t» 
rocoTcr  taxes;  Decker  v.  WlUlama,  7S  Fed.  811.  holding  appellate 
J&rlsdlctlon  not  governed  by  snm  In  controversy  below;  Less  t. 
English,  SB  Fed.  473.  66  U.  S.  App.  21,  snit  to  foreclose  mortgage; 
Tennent,  etc..  Shoe  Co.  t.  Boper.  M  Fed.  742.  holding  acconnts 
sbonid  be  taken  In  aggregate;  CoweU  v.  Olty  Water-Sapply  Co.,  B6 
Fed.  771,  In  determining  right  to  remove  suit  to  set  aside  convey- 
ance 

ippeal  and  scnr. —  On  appeal  by  defendant,  if  no  alDnnatlT* 
relief  Is  asked,  amount  of  Judgment  agalnat  him  detennlnos  Jnrla- 
dlctloB,  p.  ITS. 

Approved  In  New  Jeney  Zinc  Co.  t.  Trotter,  108  U.  &  66B,  27  L. 
628,  2  8.  Ct  875.  in  action  of  trespass;  The  Jeasle  Williamson,  Jr., 
108  n.  8.  809,  311,  27  L.  731,  TS2,  2  B.  Ot.  670,  672.  dlBmltslng  appeal 
fram  decree  dismissing  Ubfi  for  Jnrlsdlctlonal  amount  against  ves- 
•el  whose  stipulated  valne  waa  InsnfBdent;  Henderson  v.  Wad» 
wortlk  lis  U.  8.  376,  29  L.  376.  6  ft  Ot  48,  in  suit  against  heirs  to 
enforce  ancestor's  note;  New  York  EleT.  B.  B.  t.  Fifth  Nat  Bank, 
lis  n.  8.  609.  SO  L.  280.  7  ft  Ot  24.  in  suit  for  dam^es  for  Injory 
to  realty;  The  Sydney,  189  U.  8.  S86.  86  L.  178,  11  S.  Ct  021.  dla- 
Blatfng  appeal  from  condemnation  of  vessels  ot  Insnflldent  vain* 
In  fBTor  of  person  claiming  more  than  Jurisdictional  amount 

Dsoled  In  Troy  v.  Haligarth,  3B  Or.  108,  67  Pac.  376,  bcAdta-g 
amount  demanded  liy  plaintiff  govsma. 

ftppsal  and  omr. —  Appellate  court  has  Jurlsdletlos  <tt  appeal  fey 
plaintur.  where  dUI«rence  between  amonnt  demanded  and  awaitad 
oqnals  Jurisdictional  amount,  p.  I'RL 

Approved  In  Dows  v.  Johnson,  110  U.  ft  228,  28  L.  128.  8  ft  Ot 
MO,  In  suit  fttr  conversion;  East  Tennessee,  etc,  B.  B.  t.  Bonthcm 
Titf.  Co.,  112  n.  a  809,  28  L.  747,  6  ft  Ot  169,  in  proceeding  to  d» 
twmlna  value  of  property  condemned;  Nerw  Bngiaad  lCtg&  Oo.  t. 
Qtj.  146  V.  ft  128,  86  L.  647,  12  ft  Ot  816.  denying  Jurisdiction  In 
aasnrapatt  where  such  amonnt  InsuSlcIent;  Plckham  r.  Wheeler, 
etc..  Hfg.  Co..  77  Fed.  668.  holding  coonterelaim  cannot  reduce 
pialntUTs  demand  below  Jurisdictional  amount;  Qnlmby  v.  Ho^ 
plug.  62  N.  J.  L.  118,  19  Ad.  123,  In  debt;  UXSrowdl  t.  BnrMin,  19 
Ta.  208.  800,  801.  in  assumpsit;  Douglas  v.  Kansas  (Sty,  147  Mo. 
418.  48  ft  W.  898,  arguendo. 

U8  U.  ft  n»-184,  n  L.  608.  LtTDLOrr  T.  ONTTSD  STATBft 

iBtanial  tvrsnna. —  Cigar  mannfactorer,  attiiongb  Ucsnssd  ti 
retail   otlier   dgara,   cannot   retail   thoas  of   Ids   mairafactan   «» 
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c«pt  fKtm  boxes  praperlj  bmxled,  UlnUed  and  ■"—y*.  |p  U^ 
1S4. 
Not  dted. 

IM  D.  &  184-lM,  2T  L.  aeO.  SAVANNAH  t.  KBLLT. 

Hnulelpal  eoirpaMtloa  ftntborlzcd  to  borrow  mon«j  on  Ha  faltk 
and  credit,  for  pntpoee  of  eontrlbntliig  to  workB  of  public  Improrv- 
ment,  hu  power  to  giuruitea  payment  of  rallwaj  company*!  bond*. 
p.  190. 

<ated  In  dlBsentlns  opinion  to  Brenbam  r.  German-Ajnerjcan 
Bank,  144  tl.  8.  194.  »  L.  888,  12  fl.  Ct.  567,  ma}oHt7  boldlug  power 
to  bomnr  money  did  not  imply  power  to  lasDe  negotiable  bonda; 
Hwtlll  V.  Monttcello.  22  Fed.  DSS,  arguendo. 

Unnlalpal  oorporatlona. —  Statnte  antborlilng  dtf  ts  borrow 
money  to  contrlbnte  to  works  of  Internal  Improvement,  la  not  Im- 
pliedly repealed  by  act  declaring  bonds  Iseaed  tberennder  valid,  and 
preaetlbln;  mode  of  Isenlng  similar  bonds  In  fatnre,  n>.  189,  loa 

Hnnlelpal  corpaiatlona.-~  Where  bonda  redte  tbat  they  wwe 
lasned  pnrsuant  to  power  conferred  by  legislature,  dty  cannot,  aftwc 
twenty  years,  allege  newly-discovered  construction  of  that  power 
to  defeat  bonda,  p.  191. 

Approved  In  Portland  Sav.  Bank  v.  DvanavOte,  25  Fed.  SOI,  bold- 
tag  bonds  not  inrvalldated  because  of  fact  that  funds  wem  mlsap- 
^ed:  German  Ins.  Oo.  v.  Manning,  7S  Fed.  910,  holding  recitals 
estopped  city  to  assert  tbat  officers  signed  without  authority. 

Dlstingnlsbed  In  Ifanhattao  Go.  v.  Ironwood,  T4  Fad.  S48.  4>  D. 
a.  App.  flf09,  where  bonds  were  Invalid  on  face. 

106  U.  &  Iftl.  27  L.  688,  SAVANNAH  t.  HARTIM. 
Adjudged  in  conformity  with  Bavannah  v.  Edly,  cnpni. 


108  U.  8.  192-193,  27  I^  TOO,  nNITBD  STATES  T.  BKtTTOM. 

Banks  sad  banking. —  Preddent  and  director  of  national  bank, 
conjointly  causing  shares  of  bank  to  be  purchased  with  bank  fundn 
aad  held  In  tmst  for  Its  benefit,  do  not  conspire  to  commit  offenaa 
against  United  States  (1  5440.  R.  S.),  or  willfully  misapply  assets 
of  association  (|  6209,  B.  B.),  and  indictment  charging  audi  offeoaea 
should  be  dismissed,  pp.  192.  193. 

Approved  In  TTnlted  States  v.  Potter,  66  Fed.  91,  holding  wXof 
false  entilaa  la  regiort  t»  con^tntUer  at  nrrency  set  vioIatlTn  oC 
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1MV.B.  IfiB-lM.  27  L.  ret,  UNTTBD  8TATB8  T.  BRITTON. 

Bftnka  uid  buildng. —  President  of  nstlonal  bank  procnring 
discount  of  note,  of  whicb  both  mELker  and  Indoreer  ar«.  to  IiIb 
knowledge  Insolvent,  and  applying  proceeds  to  own  ben^t,  la  not 
ratlt7  of  wUlfnl  mlflappllcadon  of  bank's  moneya  under  |  5200, 
B.  S..  p.  197. 

Cited  Is  WHtera  t.  Sowlea,  24  Blatchf.  835,  31  Fed.  8,  holdlns 
directors  not  liable  for  bad  Inveetmenta  made  In  good  faith. 

DIsUngotflbed  In  Dvana  v.  United  States,  103  U.  8.  S92,  5W,  S8 
H  882,  88S,  14  S.  Ot  988.  968,  wbere  Intent  to  defrand  In  procnrinc 
dlaconnt  waa  alleged. 

Banks  and  banking. —  Preeldeat  of  national  bank  wbo  knowingly 
allows  depositor,  wbe  Is  lar^^ty  Indebted  to  bank,  to  withdraw  de- 
poalts  without  paying  Indebtedness.  Is  not  guilty  of  wlllfnl  ml» 
appropriation  of  bank's  moneys  under  |  5209,  R.  8..  pp.  198,  199. 

Dlatlngalahed  in  United  States  t.  Flsb,  24  Fed.  588,  where  fraudu- 
lent Intent  was  alleged;  United  States  v.  Potter.  M  Fed.  90.  100,  101. 
mstalnlog  Indictment  for  making  false  entries. 

HlBcellaneoos.—  Cited  In  Doited  States  t.  Bogers,  46  Fed.  8;  and 
HItcheU  T.  8Ut«,  42  Ohio  SL  SSS,  on  point  ttiat  Federal  law  dow 
Dot  reoocnlse  common-law  offenses. 

108  U.  8.  l»»-a0T,  27  L.  e>8,  UNITBD  BTATD8  r.  BBITTON. 

Oonspincy.— Provision  in  |  5440,  B.  6.,  that  there  muat  be  ad 
done  to  effect  object  of  conspiracy,  merely  affords  locus  penitently 
ao  ttiat,  before  act,  parties  may  at>andon  design  and  avoid  penalty, 
p,  90B. 

Approved  In  Dealy  t.  United  States,  1S2  U.  S.  647,  88  L.  (MS,  14 
&  Ot  ess,  holding.  If  conspiracy  Is  entered  Into  In  United  States, 
OTert  acts  may  bo  done  anywhere;  Bannon  v.  United  States.  156 
n.  a  469.  SS  L.  496,  ID  8.  Ot.  460.  holding  overt  acts  b;  one  need 
BOt  be  provsn  against  all  members  of  conspiracy;  United  States 
r.  Benson.  70  Fed.  S94.  697,  44  U.  S.  App.  219,  sustalnlnc  Indict- 
BMiit  charging  unlawful  combination  as  actnaHy  made.  Bee  51 
Am.  Dee.  88,  note. 

Oonsplzaer,—  Indictment  under  |  5440,  R.  S.,  must  contain  soBI- 
dent  ebarge  of  nm^raey;  It  cannot  be  aided  by  averments  of  acts 
dons  by  one  or  more  at  tbe  cons^rtrntors  tn  furtherance  of  object 
of  conspiracy,  p.  209. 

Approved  In  Pettlbone  v.  United  Stales,  148  U.  S.  202.  87  L.  422. 
IS  a.  CL  515.  quashing  Indictment  for  conspiracy  which  did  not 
state  object;  United  States  v.  MUner,  S6  Fed.  800,  SBl.  sustaining 
demurrer  to  Indlotment  which  did  not  show  object  of  conspiracy; 
Unftsd  States  v.  Stevens,  44  Fed.  141.  Indictment  for  conspiracy 
with  censu  onumMator.  to  Insert  Dctltloua  namaa;  United  StaUa 
ToL.  Z  — 86 
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T.  N««toa,  48  Fed.  220,  [ndlctment  for  consplracr  to  defnnd  United 
States  bj  overioadlng  mallBj  la  re  Oreene,  S2  Fed.  Ill,  utd  la  n 
Beiumii,  58  Fed.  S71,  both  dlsmlsalng  prisonen  charged  witb  cob* 
spine;  In  general  language  of  statute;  Berkowtta  t.  United  States, 
03  Fed.  4BT,  holding  acquittal  under  Inaufflclent  Indictment  for  oob> 
Bplracj  Is  sot  bar  to  second  indictment;  Insurance  Cos.  ▼.  Stala, 
TS  UlSB.  88,  22  So.  lOS,  arguendo.    See  44  Am.  St.  Bep.  82,  nota. 

BaakK  and  banking. —  Procuring,  bj  sereral  directors  of  natlwiai 
banfc,  of  declaration  of  dividend  wben  there  were  no  proflta,  is  not 
wlllfat  misappropriation  of  moneys  under  |  6209,  B.  B.,  and  «U»- 
catton  of  coDsplracr  to  do  so  Is  not  sllegatkm  of  con^ilracr  "fJ"^ 
United  States,  pp.  206,  208. 

Cited  obiter  In  Witters  v.  Sovles.  24  Blatehf.  SS6,  81  F«d.  8. 

DlstlngnlBbed  In  United  States  t.  Flab,  24  Fed.  688,  where  frante* 
Imt  Intention  In  allowing  orerdtaft  was  alleged. 

Orlmlnal  law. —  TlMre  an  no  common-law  oOeoasa  acaloM  tta 
United  States,  p.  206. 

Approved  In  Jones  t.  United  States,  137  U.  8.  211.  84  L.  60S,  U 
S.  Gt.  S3,  sustaining  power  of  Congress  to  provide  for  pnalshment 
of  offlenses  committed  on  guano  Island;  nuted  States  t.  BfaUoB, 
144  U.  S.  087.  36  L.  6M,  12  8.  Ot  767,  holding  mere  regolatloB  ot 
revenue  offlcers  cannot  create  criminal  offense;  In  re  Dana,  88  Fed. 
SM,  holding  libel  not  pnalshable  bi  Federal  courts;  United  States 
r.  Bojer,  SB  Fed.  486,  gnashing  Indlctmont  for  brlberj  to  retrain 
from  dnUes  which  olBcer  was  not  bound  to  perform:  Peters  r. 
United  States,  B4  Fed.  131,  soatainlng  Indictment  agaioat  iyitv>wf1 
bank  cashier  for  making  false  eatriee;  Wllklns  T.  United  Statea,  00 
Fed.  839.  sustaining  indictment,  under  statute,  for  remoTlng  marks 
from  oleomargarine  packages. 

108  U.  8.  208-212,  27  L.  70^  KIBKBBIDB  T.  LAFA.TBTTB  OO. 

Htmiolpal  omrpomtiona. —  Where  townahlp  was  authorised  to 
Issne  bonds  to  aid  railroad  passing  through  or  near  township,  conita 
will  not.  In  suit  by  bona  Ode  holder  of  bonds,  qaeetlon  detennloaUoa 
by  Toters  and  authorities  that  nine  miles  was  "  near,"  p.  211. 

Disdngnlshed  In  Manhattan  Co.  r.  Ironwood,  74  Fed.  548,  48  V. 
S.  App.  309.  where  meaning  of  statute  anUwilalng  Issue  was  dear. 

HlsceUaneons.— Cited  In  Fort  Scott  t.  Hickman.  113  U.  S.  UB, 
28  L.  841,  S  8.  Ot  84,  as  instance  of  practice  In  directing  entiT  «C 
Judgment 

108  U.  8-  212-217,  27  L.  703,  ST.  PAUL,  BTO.,  B.  00.  T.  UcLBAN. 

BsButral  of  causoa. —  Jurisdiction  of  Federal  court  orer  causa 

properly  removable  attaches  immedlatelr  apon  tlUng  orpeUtloit,  ac> 

eompanled  by  bond,  and  In  advance  of  BUng  copy  of  record,  p.  218. 
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Ottcd  In  U&rsboll  t.  Holmes  141  D.  8.  JSOS.  SB  L.  872,  12  S.  Ot 
n,  and  Uonroe  t.  WlQUnuon,  81  Fed.  0S7,  botb  holding  jnrlBdtctlOB 
not  affected  by  State  conrtfi  fannre  to  act  on  petition;  Jadgc  ▼. 
Anderson.  IS  Fed.  886,  and  Hamilton  t.  Fowler,  8S  Fed.  82B,  botk 
kiddlnc  Fedenl  conrt  alone  can  fix  date  (or  hearinf. 

Bemoral  o<  eaoMe. —  Wliera  copr  of  record  li  not  Bled,  on  re- 
moral,  wltliln  preacrlbed  time.  It  U  dlscretlonaiT  wltb  court  to 
remand  canae,  and  Iti  order  to  that  effect  wQl  not  be  disturbed 
nclen  discretion  was  dearly  abnsed.  p.  217. 

Approved  In  Lncker  t.  Phcenlz  Aunr.  Co.,  66  Fed.  162.  and  Ham- 
ilton T.  Fowler,  88  Fed.  8M,  holding  court  may  enlarge  time  (Mr 
tiling;  tfOregor  v.  M-Glllle.  80  Fed.  S90,  remanding  cause  afMr 
Ofteeu  months'  delay;  Pierce  t.  Gorrlgan,  77  Fed.  667,  refnalng  t* 
remand  where  delay  due  to  mistake;  BHsenmann  t.  Delemara,  etc., 
Uln.  Co.,  87  Fed.  2150,  refnelng  motion  to  remand  wheo  dday  not 
onreasonabte. 

Bemoral  of  ammm. —  After  remand  of  cause  to  State  court  for 
fallare  to  die  copy  of  record  within  prescribed  time,  aame  party  la 
■ot  entitled  to  file  second  petition  for  removal  on  same  gniiBd. 
p.  217. 

Approved  In  Johnston  t.  Donran,  24  Blatchf.  2Tfi,  SO  Fad.  lOS, 
Smith  r.  Tnvelers'  Ins.  Co..  78  Fed.  BIS,  and  Mlehtris  t.  Bterena, 
138  Ho.  130^  46  Am.  St  Bep.  626,  25  8.  W.  584,  all  refusing  to  allow 
fwnoTal  after  remand  for  defect  In  allecatlons  aa  to  dtlaenahlp; 
Pope  ▼.  Cheney,  22  Fed.  177,  178,  holding  person  who  procnraa  re- 
docketing  of  canae  In  State  court  cannot  again  petition  for  renwnl; 
Texas  t.  Day  Land,  etc.,  Co.,  48  Fed.  B96,  argneiuJo. 

Dlatlngalabed  In  Freeman  r.  Butler,  SO  Fed.  6,  onOer  facta. 


Tradamarka  and  tradanainaa.—  Anyone  may  affix  to  artldea 
manufactured  by  him,  mark  or  derlce  not  preTlonalj  aivroprlatsd 
to  diatlncnisb  them  from  other  articles  of  same  general  dwiaeter, 
p.  2tt 

ApproTed  In  Fed>ff  v .  Benken,  70  Fed.  816,  44  U.  S.  App.  90,  hoU- 
Inx  trademark  used  orlglnaUy  on  shoes  may  be  ccmUnned  after 
retirement  of  original  partners;  Dennlson  Ufg.  Oo.  t.  Thomas  Mfg. 
Co..  04  Fed.  666,  668,  holding  trademark  may  denote  merit  or  ex- 
tenenee;  Hohner  ▼.  Orati,  90  Fed.  S70,  arguendo. 

TmdiBiaAB  and  tradenamea. —  When  right  to  use  trademark  la 
mBSferred,  dther  b;  act  of  manufacturer  or  operation  of  law,  teet 
«f  transfer  tbonld  be  stated  la  connection  with  nae,  p.  228. 

Cited  In  Stacbelbefc  *.  Ponce,  23  Fed.  481.  482,  and  Bymondb 
V.  Jvam,  82  He.  816,  17  Am.  St.  Kep.  4B4,  10  AtL  828,  8  L.  B.  A. 
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674.  hoUlag  parcbsser  of  trademark  miut  Indicate  on  lab«to  Out 
orlclnal  proprietor  bas  retired. 

TradMuaAs  and  tradmamee. —  Owner  of  trademark  win  k.  In 
wo  of  each  trademark,  himself  gnlltr  of  any  false  material  atate- 
ment  calculated  to  mislead  the  public,  la  not  entitled  to  ln}aiKli«D 
to  reatnln  Its  nae.  pp.  224,  22&. 

Olted  In  Lawrence  tltg.  Co.  t.  Tennessee  Hfg.  Oo.,  1S8  V.  8.  6tr. 
84  L.  1003,  11  S.  Ot.  400,  afflrmtoK  S.  a.  SI  Fed.  784,  790,  boldlnc 
maimfactnrer  using  sjmbol  on  several  qnalltlea  ot  cotton  fabric, 
oannot  enjoin  nse  on  ground  that  It  la  trademark  denoting  par- 
ticular merit;  Clotworthr  T.  Scbepp,  42  Ped.  63,  falae  rapreseota- 
tlon  as  to  composition  deprives  of  right  to  Injunction  against  use 
of  aaane;  Krauss  v.  Joa.  R.  Peebles'  Sons  Co.,  B8  Fed.  SM,  SKt. 
distiller  fraudnlentlr  labelling  whlske?  unadulterate*!.  cannot  en- 
join use  of  label;  Oallfomia  Fig,  etc.,  Oo.  v.  Potnam.  68  Fed.  741. 
n  U.  8.  App.  2S3  (afBrmlng  S.  0.,  66  Fed.  'i^2).  and  OallComU  Fig. 
etc..  Oo.  v.  Frederick  Stearns  &  Co.,  7S  Fed.  S17,  43  U.  S.  App.  294. 
M  Lf.  R.  A.  W.  sfflrming  3.  C.  67  Fed.  1013,  both  refusing  reUef 
where  label  ascribed  qoallt;  which  medldne  did  not  poeseaa;  HUsou 
Co.  V.  Foster,  80  Fed.  901.  holding  person  falsely  pretending  to 
■tanufacture  Havana  cigars,  cannot  enjoin  use  of  similar  labd; 
Oentaur  Oo.  v.  Harshall,  02  Fed.  007.  person  wrongfully  nslng  oame 
"  Caatoria,"  cannot  enjoin  nse;  Bolls  Cigar  Co.  v.  Poeo,  etc,  18  Oolo. 
see.  26  Am.  St  Rep.  284.  26  Pac.  858,  use  of  "  Habana "  on  cigar 
label  net  Justified  when  such  tobacco  Is  only  filler;  Kenny  t.  OdleC 
70  Ud.  579,  17  Atl.  tSOO.  person  using  name  on  tea  calculated  to 
mislead  as  to  origin,  not  entitled  to  Injunction;  Uesser  v.  The  Fa- 
dettea.  166  Mass.  143.  60  Am.  8t  Rep.  672.  46  N.  S.  407,  3?  !<.  B.  A. 
722,  purchaser  of  rl^ts  In  orchestra  cannot  enjoin  nse  of  name 
nnless  same  muslelana  are  employed;  Tan  Horn  v.  Coogan,  52  N. 
J.  Bq.  886,  28  Atl.  780.  denying  relief  to  manDfactnrer  of  stoves 
adopting  name  of  stove  In  popular  nae;  Kcehler  *.  Sanders,  112  N. 
T.  76,  26  N.  D.  238,  9  L.  R.  A.  679,  refuring  to  protect  name  "  In- 
ternational Banking  Co.,"  ai>plled  to  bond  brokers;  Prince  Ufg. 
Co.  V.  Prince's  Metallic,  etc.,  Co.,  135  N.  Y.  38,  31  N.  B.  993,  17  L. 
K.  A.  134,  and  n..  manufscturer  cannot  substitute  articles  under 
trademark;  O.  F.  Simmons  Medicine  Co.  v.  Mansfield  Drug  Oo.,  96 
Tenn.  96,  23  8.  W.  168,  but  holding  statements  made  In  good  nutb 
will  not  deprive  of  right  to  relief;  Chicago  v.  Stock-Tards  Oo..  164 
ni.  236,  4S  N.  B.  484,  86  L.  R.  A.  266,  arguendo.  See  17  Am.  St 
Rep.  496.  note. 

Distinguished  In  Hoxle  v.  Ohaney,  143  Mass.  S93.  56  Am.  Bep. 
UtO.  10  N.  B.  715,  holding  soap  trademark  asalgnabte,  and  decreeing 
Injnnotlon  where  assignee  used  same  Ingredients. 

Trademarks  and  tradenameB.—  Manufacturer  of  goods  bearing 
trademark  falsely  stating  name  of  manufacturer  and  |4ace  of  manu- 
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tmctan,  ta  mt  ontltled  to  Injunotton  ifklDit  pwoni  oalac  nme 
trademark  In  another  place,  p.  227. 

Olted  aad  ap^ed  to  easeatuilj  ■linUar  facta  tn  Inviored  ns, 
act.  Co.  T.  OaUrornla  Fig.  etc..  Co.,  M  Fad.  17«,  7  U.  B.  App.  S88, 
Alaska  Facken'  Aaan.  t.  Alaska  Imp.  Co.,  ao  Ted.  KM,  RaTmond 
T.  Baral  Baking,  etc.  Co.,  85  Fed.  235,  S5  U.  S.  Ak>.  6%,  Joseph 
T.  Uai»wBk7,  96  Oal.  521,  81  Fac.  9IQ,  19  L.  B.  A.  57.  Coleman 
Go.  T.  Danneaberg  Oo.,  108  Ga.  787,  68  Am.  St.  Bep.  146,  80  &  B. 
MO,  41  L.  B.  A.  472.  glegert  v.  Abbott,  61  Md.  2S4,  286.  4S  Am.  Bep. 
103,  104,  Hasard  t.  OaaweU,  98  N.  T.  288,  and  Buckl&nd  v.  Bice, 
40  Olrie  St  008. 

IHstlBcniBhed  In  jHutngs  t.  Johnson,  87  Fed.  866,  holdlnc  con- 
tlBiiatkn  «t  Arm  name  on  labels  ts  not  frandnlent:  8ocle!e  AnonToie, 
ete.  T.  Western  Dlsuaing  Co..  48  Fed.  418.  Cleveland  Stone  Co. 
WaOaea.  S3  Fed.  4S7,  and  American  Grocer?  Co.  v.  Sloan,  68  Fed. 
S41.  an  tmder  tacts  showing  no  mlsreiireBenUtlon;  Onerrv  t.  Ijan. 
datwr,  63  FM.  1008,  and  Plllsbnry  t.  PUlsbntr.  etc.  HlUs  Co.,  64 
Fed.  800;  34  TT.  8.  App.  886,  where  dalmant  repwented  Umaatf  as 
snecB— nr  to  original  mannfactnrer. 

108  U.  a  226-237,  T7  L.  711,  UBHPHI6,  BTO..  B.  B.  T.  UMITBD 


Xntamal  rerveona.—  Income  tax  law  of  1864,  Imposing  tax  on 
iDterest  and  dlrldends,  was  excise  tax  on  bnalneai  of  coiporationa. 
pajable  bj  them  ont  of  eamlnga,  lacome  and  proflta,  p.  284. 

OIML,  argoeBdo,  tn  tTutted  States  ▼.  Lonlsrllle,  ate.,  R.  Oo.,  IB 
Fed.  882. 

Intamal  reranna. —  Ballroad  company  whose  llnea  wtaw  !■  mUl- 
tai7  poMesslon  of  United  States  dnrlng  CItU  War.  and  whose  Krit 
Ing  atoA  was  operated  by  company  within  Confedente  lines,  ts 
subject  to  tax  on  income  from  anch  rolling  atock,  althongli  dtvl- 
danda  ware  paid  In  Confederate  notes,  p.  284. 

laHmaal  tvrsina. —  Ballroad  company  which,  after  QrU  War, 
appllsd  Ha  pnflta,  with  ecmsent  of  stockholders,  to  wtotatloa  of 
frm>S»ty.  Is  not  Uabte  to  tax  on  anch  income  onder  act  of  U84, 

108  O.  1.  387.^43,  Zr  L.  70B,  BX  PABTB  NOBTON. 

Appeal  and  error.—  Decree  Is  Bnal  when  It  tennlnatea  Utlgatloa 
botween  pardee  and  leaTes  nothing  to  be  dona  but  to  enforce  It  by 


BaatoD  T.  Houston,  etc.  By.,  44  Fed.  B.  holding  de- 
;  Intetreotlon  appealatde;  Now  Orleana  t.  Paake. 
BS  Fed.  7«  3  D.  a  App.  408,   deoM  canflrmtBg  racalrar'a  sale; 
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Andrews  t.  N&tional  VonaOrj,  «tc.,  Works,  7S  Fad.  KB,  M  V. 
App.  oaa,  dMTM  iD  creditor**  anit,  flxlnc  i 
T.  KwaUI,  11»V.  &»,  80L.806,7&Ot«,li 
take  Mconnt  of  profits,  not  AaBl;  Keratone  Iron  Oo.  t.  Martin,  Itt 
TT.  8.  Se,  98,  83  L.  270,  377.  10  S.  Ot  3S,  84.  doOM  for  InJnaetlMt. 
and  referrliig  to  muter  for  accotintiiis,  ta  not  final;  Boblraos  t. 
Belt,  66  Fed.  828,  12  U.  S.  App.  431,  boldlng  ardor  OTOtrnlbt  Ha- 
murrer  to  interpleader,  not  appealable;  llerrtman  t.  Ohleaco,  ote.. 
R.  Oo.,  94  Fed.  047,  24  C.  8.  App.  428,  boldli^  reference  to  master 
In  acGonnt,  not  flnal:  dissenting  opinion  In  Central  Tmst  Oo.  t. 
UarieMa.  etc.,  H.  Co.,  75  Fed.  208,  41  U.  8.  App.  3S9.  maforitj  boU- 
Ing  decree  consolidating  and  fcredoslng  mortgages,  not  am»ealable 
nntH  master  determined  question  of  priority. 

Appeal  and  amr.—  Decree,  In  snlt  by  asslKnee  to  sot  aside  mort- 
gage and  restrain  foreclosure,  denying  relief  prayed,  and  ordMlng 
sarplus  after  sale  to  be  paid  to  complainant,  la  flnal  for  pntpoM  «C 
appeal,  p.  24S. 


Statatns. —  OoogresBional  debates  upon  passage  of  act  i— "-ii*  be 
recelred  as  evidence  of  Its  meaning,  p.  2&4. 

OUed  In  Grace  t.  Collector  of  Customs,  79  Fed.  820.  48  U.  B.  App. 
284,  construing  revenue  laws. 

Dlstarlet  of  Oolnmbla. —  Acts  of  1870,  antborislng  market  eam- 
pany  to  erect  bnlldlngs  and  Btlpolatlng  rent  tbM«for,  and  of  1871, 
aotborlalng  District  to  aecnre  land  for  pnbHe  ofllcsa,  construed, 
pp.  2Sfi.  2S6. 

Mlscellaneoos.—  Mlscltcd  In  State  t.  HaworO,  122  lad.  Oi,  U  N. 
S.  01^  7  K  B.  A.  24& 

108  U.  &  2Ht-2SB,  27  L.  TIS,  WILKIN8  v.  BLLBTT. 

Deseent  and  distribution. —  Sncceaslon  to  personal  estate  of  da- 
ceased  person  Is  goTomed  by  lex  domldlB,  p.  W&. 

Glted  Id  Gibson  t.  DoveU,  42  Aik.  168.  holding  widow's  richts 
determinable  by  lex  domicilii. 

Bescsmt  and  dlatilbntlon. —  Prindpal  admlnlstnttton  stonld  bo 
had  at  domldle  of  deceased;  bat  admlnlstialiOT)  may  be  taken  eat 
m  any  place  where  he  left  personal  property,  p.  288. 

ated  in  Chicago,  etc..  By.  t.  Btunn,  174  U.  8.  714,  IS  &  Ot  780, 
and  Bragg  t.  Gaynor,  SB  Wis.  466,tS6N.  W.  B2S,Z1L.R.A.  1ST. 
on  pcrint  that  State  granting  ancUlarr  letters  may  snbjeet  propetlj 
to  debts  owing  Its  dtlaens;  UcCollr  t.  Cooper,  114  Oal.  281.  SB  An. 
8t  JUf.  68,  46  FacSS,  88  L.  K  A.  484,  aigMndOi. 
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ygaa^tinB  nal  •dmlnlstektoim. —  AdmlnlBtntw  cuutot  sn^  •■ 
■ocb,  tor  debt  dne  deceased  at  Ume  of  dMth,  In  State  ta  whlek  ha 
has  not  taken  out  admlnlstrBtlon,  p.  ID8. 

Cited  in  AUeo  t.  r&lrbanks,  86  Fed.  402,  a  similar  case;  Loafat- 
YtOe^  etc.,  R.  R.  V.  BtauUer.  06  Ky.  306,  tt  Am.  Bt  Bep.  387,  28 
B.  W.  479,  denjlDK  rlgbt  to  soe  In  tort;  Adama  t.  Baitcheldw,  178 
Mass.  259,  aSO,  B8  N.  B.  824,  holding  debt  doe  non-reeldent  ad- 
Dilnlstrator  not  bftrred  bT  dltcharce  In  IsaolTancr;  iiaj  t.  Oonntr 
of  Logan,  30  Fed.  268,  obiter. 

Bxeeaton  and  admlniatxatana. —  AdmliMtrator,  bj  Tlrtno  lit  ap- 
potntment,  obtains  tttla  to  chosea  In  action  held  b7  Intestate,  and 
may  tranafer  and  Indorse  same  to  another,  wbo  may  ane  tbweon 
In  another  State  In  own  name,  p.  259. 

Approved  In  Bqnltable  Life  Aaenr.  8oc.  t.  Vogel.  76  Ala.  44B,  S3 
Am.  Bep.  346.  Pntnam  t.  Pitney.  4S  MIna.  247,  47  N.  W.  702.  11 
L.  a.  A.  43,  and  Oove  r.  Oove.  64  N.  H.  S04.  ID  AtL  122,  admin- 
istrator may  tndone  note  to  non-resident,  wbo  may  sue  In  own 
name;  Campbell  v.  Brown,  64  Iowa.  427,  62  Am.  Bep.  447,  20  N.  W. 
740,  ancUlarr  admlnletrator  may  sne  on  note  Indorsed  to  Mm  by 
[vlttclpal  administrator. 

Mxeeutora  and  administrators. —  Tolnntary  payment  by  debtor 
at  bis  domicile,  where  no  administration  has  been  granted  on  cred- 
itor's estate,  and  In  which  no  creditor  or  next  of  kin  resides,  to 
administrator  snDOlnted  In  another  State,  wbo  dnly  accoanta  for 
It.  Is  good  acalnst  administrator  aftetwanla  appointed,  p.  2B9. 

Approved  In  Fox  v.  Lay,  89  Cal.  348,  23  Am.  St.  Rep.  479,  24 
Pac.  8S6,  boldlnc  administrator  bound  to  accoont  for  paymeota  aa 
ooade:  BnU  v.  Fnller,  78  Iowa,  24.  16  Am.  St  Bep.  420,  42  N.  W.  078, 
a  Anllar  case;  Luce  v.  RaUroad,  03  N.  H.  690,  8  Atl.  620,  and  In 
re  EQectloo  of  Cape  May,  etc.,  Co,,  51  N.  J.  L.  82.  16  AU.  108,  assert- 
ing administrator's  power  to  receive  payment  from  non-cestdeat. 

lOe  D.  8.  260-267,  JT  L.  719,  HAMPTON  v.  PHIPPS. 

■nbrogatlen.— Creditor  fs  eotttled  to  full  beneOt  of  secorltlea 
gtvoo  by  dsbtur  to  Indemnify  his  surety,  p.  288. 

Olted  In  D.  A.  Tompkins  Co.  v.  Catawba  Ullls,  SS  Fed.  764.  enter- 
Wning  credlMf's  bill  to  enforce  lien  against  such  security;  Plant 
▼.  Stecsy,  in  lad.  00,  80  N.  EL  887.  creditor  may  foreclose  mortKaga 
gtroB  to  lnd«>uiiry  snrety  on  note;  MagU  v.  Brown.  —  Tax.  Civ. 
App.  — ^  00  B.  W.  160.  pnrchaaer  of  land  mortgaged  to  secure  pay- 
ment of  auUer  mortgage  on  other  land,  stands  In  relation  of  surety; 
Kdar  V.  AaUsrt,  IM  D.  8.  002,  SB  L.  672,  10  B.  Ot  497,  while 
gxttotes  asaamlng  mortgaga  Is  liable  directly  to  mortgagor,  only 
■crtgage*  m«y  hav*  relief  against  blm  in  squlty;  Tod^Mm  v, 
Uta»  BMk.  ««a,  BTh  U  V«A.  8S1.  ufoendak 
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Subrogation. — Surety  who  p&7i  debt  of  hts  mlndpal  1b  entttleA 
to  benefit  ot  all  ■ecnrttles  la-ttw  hfta  gtnm  to  creditor,  pp.  288,  BH. 

ated  la  Uortoti  t.  DIUhb,  90  Ta.  606.  1»  8.  B.  SSB.  creditor  eu- 
not  enrrender  aecuritj  to  debtor  wlthoat  gnrety's  consent;  Fay  t. 
Tover,  C8  Wis.  291,  IS  N.  W.  660,  ai^uendo. 

Sabrogatlon. —  Mortgages  gtren  by  co-snretlea  to  each  othw  te 
secure  indemnity  do  not  Innre  to  benefit  of  prioclpal  creditor  npoa 
principle  Of  snbrogatfon,  p.  284. 

Bole  awUed  In  Seward  t.  Hnntlncton,  S4  N.  T.  113,  «  stmllar 
case. 

Principal  uid  surety. —  Where  co-sureties  1urT»  gtTen  eseb  other 
mortgages  to  Indemnify  for  poaaible  oTerpaTment,  bo  rit^t  to  resort 
thereto  arises  until  surety  has  actually  paid  In  excess  of  his  agreed 
shsr^  p.  266. 

UlsceUaneous. —  Qted  as  not  having  adjodlcated  question  1b  tasva 
IB  Gourdln  t.  Trenholm,  21  S.  0.  872,  S74. 

108  U.  S.  267-269,  27  L.  600,  BASKET  T.  HASSEU.. 

Wills. —  In  Tenneseee,  will  of  pereonalty  does  not  take  effect 
until  probate;  accordingly,  Indorsement  and  delivery  of  certificate 
of  depralt.  Told  as  gift  causa  mortis,  does  not  pass  title  to  money 
rei>re8ented,  p.  269. 

See  notes  on  this  point  In  92  Am.  Dec.  S85,  and  48  Am.  Bep.  606. 

108  n.  B.  26»-2n.  27  L.  719,  BODNDTBBB  v.  SMITH. 

a«mlng. —  Where  there  Is  no  evidence  that  contract  tor  sale  and 
purchase  of  merchandise  was  gambling  contract,  erldence  of  what 
others  Intended  by  similar  contr&cts  Is  Incompetent  to  prove  It  to 
be  of  such  character,  p,  276. 

Olted  in  Lehman  v.  Feld,  87  Fed.  867,  and  Barnes  r.  Smtth,  1S9 
Mass.  846,  34  N.  D.  404,  similar  cases;  Bennett  v.  Oorington.  22  Fed. 
820,  burden  of  proof  Is  on  party  attacking  contract;  Oarter.Omin« 
Go.  V.  Feurmng,  86  Fed.  442,  ruling  similarly  ss  M  contract  alleged 
to  be  Id  restraint  of  trade;  Whltesldes  v.  Hunt.  97  Ind.  206.  Olay 
V.  Allen,  63  Miss.  430,  and  WoU  v.  Schneider.  69  Wis.  363.  48  Am. 
Rep.  527,  18  N.  W.  448,  all  enforcing  contracts  for  fntore  ddWery 
which  plaindffB  entered  into  in  good  faith;  Bertachy  t.  Bank  of 
Sheboygan,  89  Wis.  480,  61  N.  W.  1117,  arguendo. 

Distinguished  In  Gist  v.  Telegraph  Co.,  46  B.  a  868,  BS  Am.  St. 
Bep.  770,  23  S.  B.  U2,  where  statoto  placed  burden  et  praitf  <a 
plalndff. 

Broker  negotiating  contracts  fOr  future  delivery  and  advandns 
money  thereon  is  entitled  to  recovery  acalnst  principal,  whoe  wokM 
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soBtrftCti  are  not  jirwat  to  be  (ftmbllng  contracte;  but  whetber  te 
iroiild  be  entitled,  U  their  trnmoralltr  and  bis  connecdos  tbere'wtth 
were  proven,  query,  p.  276. 

Cited  In  Bibb  v.  Allen,  149  V.  S.  492,  37  L.  824,  IS  S.  Ct  S64,  and 
Sampoon  r.  Oamperdcnra.  etc.,  Mills.  82  Ped.  838.  both  aader  atmnar 
racta:  Irwin  r.  Wllllar,  110  D.  S.  606,  28  L.  230.  4  S,  Ct  166,  Bmbrey 
».  Jemlaon,  181  D.  «.  8«,  33  L.  176,  9  8.  Ot  778,  and  Kahn.  Jr.  t. 
Walton,  46  Ohio  et  206,  20  N.  D.  208.  broker  who  bad  knowledge 
of  Illegality  cannot  recover  for  adTancee;  Leonard  v.  Ptxile.  114  N. 
T.  878.  11  Am.  St.  Bep.  6T%  21  N.  E.  T0»,  4  L.  R.  A.  732,  parUea 
ta  tflegal  transaction  cannot  compel  broker  to  account  See  1  Am. 
SL  Bep.  764,  note. 

Trial. —  Where  there  Is  no  evidence  npon  point  at  lasae,  coort 
m^  properly  withdraw  question  from  conalderatlon  of  Jnry,  p.  277. 


biteraal  revenue. —  Provisions  In  acts  of  1864  and  1666,  that 
iwoflta  of  railroad  carried  to  account  ot  any  fund  shall  be  taxable, 
do  not  apply  to  profits  used  for  constractloo  or  carried  to  fund, 
TinliMii  balance  struck  shows  actual  profit  for  pertod,  pp.  278,  278. 

Internal  rerenna. —  In  suit  by  United  States  against  railroad 
comiMULy.  to  recover  taxes  alleged  to  be  in  arrear  on  proflta,  harden 
ts  on  government  to  show  that  such  profits  were  earned,  and  that 
losses  shown  were  not  snffered  during  Ume  In  qneation.  p.  280. 

Appeal  and  etrar. —  Where  flndlags  below  are  not  specific  as  ts 
farts  npoB  whkb  Jadgmeot  Is  to  be  rendered,  cause  should  bo  re- 
manded for  further  proceedings,  p.  280. 

Not  cited 

106  V.  B.  2S1-2S2,  2T  I..  727.  WRIGHT  v.  tTNITBD  8TATBS. 

Internal  rvrenos. —  Indorsement  on  distiller's  bond,  "  We  bereby 
su^cept  the  within  survey  and  consider  the  same  binding  npon  ns 
on  and  afUr  ttris  date,"  signed  by  obligees,  operates  as  waiver  ot 
dellv«ry  of  copy,  p.  282. 

Not  dted. 

106  0.  B.  282-387,  27  L.  T2S,  LEWIS  T.  OITT  OF  SHREVBPOBT. 

lEnnldpal  cerporatlotis  have  no  power  to  irrant  atd  to  railroads 
dbMss  antborlsed  by  legislature;  accordingly,  bonds  Issued  tor  sDch 
parposs,  wtthoot  antbwlty,  are  -nrid  erui  In  bands  of  bona  lids 
boldsn,  p.  2Sa. 

Beafflnued  In  Jonesboro  City  v.  Cairo,  etc.,  R.  R.,  110  TI.  S.  106, 
38  L.  117.  4  S.  Ot  60,  Scott  v.  Shrewport  20  Ped.  716,  Kdlf  ▼. 
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UUan.  21  Fed.  891.  Nortb  t.  PUtta  Co.,  2S  Neb.  «8,  M  Am.  SL  Bep. 
808,  «  N.  W.  SaS,  aod  Oommlsslonera  t.  Pajne,  128  N.  a  4SS,  SI 
8.  B.  712.  Cltea  In  Bruituun  t.  German,  etc..  Bank.  144  V.  8.  18S, 
30  L.  S9S,  12  8.  OL  009.  power  to  borrow  moneT'  does  Mt  Imply 
power  to  Ibbdo  bondi;  Dartmootb  Sav.  Bank  t.  Scbool  Dlft.  6  Dak. 
348,  &  N.  W.  aSD,  Riling  dmilarlj  ■•  to  bond  loaned  bj  IDegallT- 
orsanleed  scbool  district,    flee  SI  Am.  8t  Bep.  6S1,  note. 

Kanidpal  oorpcaatlona. —  Oorporato  ratification,  witlwnt  antbor- 
lt7  from  legtslatare,  cannot  make  monlcipal  tmnda  Talld  wfcick 
were  rold  wben  luned,  for  want  of  legtBlatlve  power,  p.  2ST. 

Approved  In  Kelly  t.  MHan,  21  Ped.  802,  decree  anstalnlng  bonda. 
baaed  on  tbeir  ratification,  does  not  eatop  city  to  aet  np  want  ot 
power:  Board  or  Oommrt.  t.  Union  Bank,  96  Fed.  B9S,  and  Bank 
V.  Oommlsalonen,  119  N.  O.  230,  2S  3.  B.  OTO,  34  L.  B.  A.  «!,  pay- 
ment of  iBtereat  on  rold  bonda  doea  not  eatop  city. 


IM  n.  &  2SS-2SI.  ST  li.  728^  FABLOW  T.  KSLLT. 

Ballnads, —  U  Is  culpable  necUfence  for  maoagera  of  rafltoad  Is 
le«T«  trdgbt-car  standing  on  aiding  so  near  main  tiatA  as  to  itaAm 
coUMon  with  approacUng  train  Inorltable,  p.  201. 

Oarriera. —  Faaseoger  riding  wltb  bla  elbow  on  sill  of  open  car 
window,  and  wboae  arm  to  Jarred  out  by  force  of  collision  and  to- 
Jnred.  la  not  gnllty  of  contilbntory  negligence,  p.  291, 

Cited  in  acbnelder  r.  New  Orleana.  etc,  R.  B..  M  Fed. 
467,  48^  and  UoaUer  r.  WUlametto  Valley  By.,  18  Or.  19T.  n  Am. 
St  Bip.  734,  12  Fac  flBl.  8  L.  B.  A.  660.  waontlany  similar  eaaca: 
OUA  T.  Canadian  Fac.  By.,  SB  Fed.  M4.  and  Canadian  Pac  By. 
T.  Cluk.  74  Fed.  362,  88  D.  6.  App.  B78,  on  point  that  comtrlbntory 
negUgenca  mnst  be  prored  by  party  settlns  op.  See  BO  Am.  B«p^ 
800,  note. 

BeoalTerK —  Judgment  waa  nndered  agalnat  raoslTer  In  aott  ts 
recover  for  Injmrlea  nanltlng  from  collision  dne  to  negUgenca  ct 
railroad   company's  employeea,  p.  291. 

Olted  in  Little  r.  Dnsenberry,  48  N.  J.  L.  MO,  SO  Am.  B^k  4M,  tm 
suit  for  deatb  canaed  by  defect  In  roadbed;  Thom  r.  Ptttaid,  O 
Fed.  ZBS,  8  U.  8.  App.  007,  recelren  may  i^peal  from  andi  decree 
See  S  Am.  8t  Bep.  SIS,  note; 

108  n.  8.  202-SOB.  07  L.  7S2.  BNfiUINOBB  T.  POWBBft. 

Trial. —  Where,  In  eqnlty  sntt,  conrt  reCoaed  to  allow  ^alntUTa 
connsel  to  argna  canoe,  and  allowed  defendant's  connsd  to  detcp- 
mine  wbettier  canae  fell  wltbln  prior  decleion  of  another  Jndg^ 
decree  entered  accordlni^y  tn  favor  of  defendant  to  veld,  p.  ML 
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AppTOTvd  iB  K«Q7  V-  Idui,  SI  Fed.  808,  SOB,  eaoweat  deoeo  to 
not  btodliig  u  rai  Kdjndlcatn. 

■qni^. —  BUI  of  rartew  mnst  ardlnurUy  bo  broaftit  wlttaln  dine 
UmlMI  tot  taking  appealB,  whsre  miew  li  not  bnaed  on  matterA 
dlMorered  bLdm  decrM,  p.  802. 

Uai9  reafflnned  in  Tnut  Oo.  t.  Gntnt  Locomotive  Works,  1S3  U. 
B.  2S7,  84  L.  lOS,  I«  8.  OL  T48,  McDonald  Y.  Wbttnej.  39  Ted.  40T. 
Knox  T.  Golnmbls  IJbertr.  «tc^  Oo.,  42  Fed.  880,  Rector  v.  Fltz- 
Corsld.  n  Fed.  813,  19  U.  8.  App.  428,  ud  Beed  v.  Stanly.  68  Fed. 
488. 

Iqnltr. —  BO]  of  rvrlaw  la  flled  In  time,  altbongh  not  within  two 
Toaro  from  m^w^ig  decree.  If,  for  all  bnt  a  7«ar  of  elapsed  time, 
appeal  waa  pending,  which  waa  dlamlaaed  for  failure  to  die  and 
docket  canae,  p.  S08. 

Approred  In  PacUc  B.  R.  ▼.  UlBaoori  Pac  B7..  Ill  IT.  6.  S20.  28 
L.  flO^  4  8.  OL  COl,  onder  almllar  facta. 

Dlatlnsnlahed  in  Baed  t.  Stanlr.  80  Fed.  4SS,  438,  whero  appeal 
waa  nerar  perfected. 

Xqoltj< —  Conrt  cannot  grant  tdll  of  review  during  pendency  of 
apitea)  from  decree,  aHttongb  there  la  no  anpersedeaa,  pp.  3(K,  803. 

01t»d  In  Elmbeilr  t.  Arma,  40  Fed.  S81,  lower  conrt  eamiot 
vacata  decree;  State  t.  PUIUpa,  82  Fla.  408,  18  80.  921,  whtte  ap- 
peal In  divorce  aolt  la  peodlng,  lower  conrt  cannot  allow  alimonr. 

IMatingnlahed  In  State  t.  Kolaem,  180  Ind.  480,  29  N.  D.  S9B,  14 
L.  B.  A.  MS,  and  a.,  where  appeal  waa  never  perfected. 

Zntamal  rvreniia.—  Lot  of  land,  part  of  navy  ^ard  In  Memphis 
not  laaaed  to  private  par^,  belnf  exempt  bj  State  law  from  taxa- 
tton,  la  exempt  from  direct  land  tax  under  act  of  Oattgreaa,  Auguat 
Ok  1861.  pp.  803,  804. 

108  n.  8.  SIS-811,  27  L.  780,  THK  JXSSIB  WILLIAHSON.  JB. 

Appeal  and  error. —  Actual  matter  In  dispute  in  appellate  court, 
and  not  akme  damages  aOefed  or  prajed  for  In  decUratlon,  muat 
be  looked  to  to  determine  jurladlctlon,  p.  810. 

ated  in  Bowman  v.  CUcago,  etc.,  Rr.,  115  IT.  S.  613,  29  L.  606, 
t  8.  OL  196,  dlamtielng  appeal  where  amount  ahown  was  leas  than 
Jucladletlonal  amount,  aJthonrh  declaration  claimed  more;  Qlhson 
T.  SbuTeldt,  122  U.  a.  29,  80  L.  1084,  7  S.  Gt  1087,  onlr  credlton 
whose  clatma  equal  Jnrladlctlonal  amount  can  appeal  from  decree 
In  creditors'  anH;  Cabot  v.  IfMaater,  61  Fed.  181,  holding  face  or 
penal  bond  aued  on,  not  concloMve  of  amount. 

Appeal  and  error. —  Bequtred  Jnrladlctlonal  valnatkin  la  Hmlted 
to  mattar  In  dlwuts  In  partlcnlar  salt  la  wbSdi  Jailsdletloa  Is  la- 
voksd,  pl  SIOl 
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Judgmont — Valne  of  JndgmeDt,  as  eatoppd,  depends  mpoo 
whether  It  could  be  used  In  evidenco  In  sabeequott  anlt  betweo 
same  parties,  p.  31(X 

App«al  and  error. —  Altboagh  amonnt  claimed  la  Hbd  a(alut 
vessel  exceeds  Jutledlcttonal  amount.  U  adpnlated  valiM  of  vcead 
la  less.  Supreme  Court  has  no  JurlsdicUon  on  appeal,  pp.  SIO,  SlI. 

Keafflrmed  In  The  Srdner,  139  0.  a  8S5,  BSa,  ac  L.  ITS,  U  ft.  Ot 
621. 

Appeal  and  error. —  On  appeal  from  decree  In  ratt  against  Te» 
set.  stipulated  vatoe  not  exceeding  amount  claimed  t«  niatter  la 
dispute,  p.  810. 

Jodgmont  in  rem  asalsst  veesel,  to  be  baala  of  recorery  Ib  per- 
sonam for  amount  In  eicesa  of  veeeel's  value,  must  be  baaed  oa 
libel  alleglog  that  defendants  were  owners  when  IlablUtr  aecrued, 
p.  Sll. 

tSted  Is  Providence^  etc,  Ins.  Co.  v.  Wager,  36  Fed.  864,  and  The 
Normandle,  40  Fed.  091,  both  holding  suits  Is  rem  and  In  personam 
mar  be  brought  concurrentlr  In  same  court;  Bailer  v.  SosdtMCg, 
43  Fed.  83,  obiter. 

108  U.  8.  312-414.  27  L.  737,  TTJTTON  v.  TITL 

Onatoma  dutlea. —  Bfarble  copies  executed  b?  profemlonsi  Mvlp- 
tors.  In  the  atudio  aud  under  direction  of  another  professlona]  sculp- 
tor, of  recent  modda  or  antique  models,  whose  author  la  nnkoown, 
are  dutiable  as  "  proCessJoual  productions  of  a  statuaiT  or  of  a 
sculptor,"  pp.  813,  314. 

Cited  In  Merrltt  v.  intran;,  132  U.  <S.  169,  S3  L.  800.  10  B.  Ot  63, 
holding  bronze  copies  made  by  professional  acolptors,  so  dutiable; 
Morris  Bturopean,  etc.,  Bxp.  Go.  v.  United  Statea,  94  Fed.  044,  nllng 
slmllarir  aa  to  atatoee  carved  out  of  wood. 

'.  BOONBVILLB 

Ballroada. —  Statute  authorizing  Issue  of  bonds  by  countj  to  aid 
construction  of  branch  of  railroad  which  passes  through  It,  cod- 
templates  road  constructed  from  terminus  of  main  Une  wb^e  It 
connects  with  another  r^lroad.  If  sDcb  branch  runs  In  dittereot 
direction,  p.  818. 

Cited  In  Blanton  v.  Richmond,  etc..  R.  B ,  86  Ya.  621,  10  8.  B.  926, 
holding  authoritj'  to  construct  branch  roada  Inclndea  branches  run- 
ning In  same  general  direction  as  main  line. 


nuisance  la  anytblng  which  annoys  and  disturbs  one  In  poss««kw 
of  his  property,  rendering  Its  ordluarj  use  or  occupation  phjslcallr 
uncomfortable  to  him,  p.  329. 


,y  Google 


578  Notea  on  U.  S.  Reporto.  108  U.  8. 317-3S9 

Olted  In  Tnttle  ▼.  Otitrcb,  B3  Fed.  426,  fertlllzltig  works  situated 
nearlT  two  mllec  trom  plalntHTH  anminer  honse,  are  not  onlstuice: 
Nolan  T.  New  Britain,  69  Conn.  678,  38  At).  T06,  poUutlcai  of  waten 
br  citj  uwose  renders  city  liable;  Selfert  v.  Brooklyn,  101  N.  T. 
142.  M  Am.  E^.  668,  4  N.  B.  S23.  and  Adams  Hotel  Co.  r.  Cobb, 
—  iBdIao  Ter.  — ,  63  8.  W.  481,  botb  boldloc  defectlTe  sewer,  nol- 
sance;  Douglass  t.  LeaTenwortb,  6  Kan.  App.  99,  49  F&c.  677,  depot 
to  pnbllc  street  Is  nuisance;  Powell  t.  Bentley,  «tc.,  Furniture  Co.. 
34  W.  Va.  812,  12  S.  B.  1088.  12  L.  R.  A.  66.  and  n.,  bedding  fumltnn 
factory  In  manntactarlng  part  of  town,  not  nuisance;  Stadler  t. 
Qrteben.  61  Wis.  504,  21  N.  W.  631.  bolding  stockyard  not  nuisance. 
If  In  reaaonable  place  and  atmospbere  not  contaminated;  McCann 
T.  Struts.  97  Wis.  5B4.  72  N.  W.  1118,  boldlng  noise  caused  by 
electrlc-llfbt  plant  Is  not  nuisance.    See  S6  Am.  Rep.  11,  note. 

Kwlaanfi —  Courts  of  Uw  will  afford  redress  by  glvliig  dauasea 
against  person  guilty  of  maintaining  nuisance;  aod  If  It  ta  ccmtlnD- 
ona.  eqnlv  wOl  interfere  and  restrain  It  p.  329. 

Clt«d  In  Vegdabn  t.  Gnntner,  1«7  Usm.  99,  67  Am.  St.  Sep.  446. 
44  N.  B.  1078,  86  li.  R.  A.  724,  enjoining  maintenance  of  patrol  In 
front  of  place  of  bnalness  to  divert  custom. 

HnUaTK*. —  Right  of  religions  corporation  to  recoTer  for  annoy- 
ance and  discomfort  of  its  members  In  use  of  Its  property,  and  liabil- 
ity of  defendant  tberefor,  are  not  affected  by  tbeir  corporate  char- 
acter, p.  830. 

Beafflrmed  In  Baltimore,  etc,  R.  R.  v.  Plftli  BapUst  Cbnrcb,  137 
U.  S.  669.  674.  34  L.  786,  787,  11  8.  Ot  186,  187.  Cited  In  note  In  30 
Ajn.  St  Sep.  380. 

Corporations. —  Prlrate  corporations  are  aasocladona  of  Indl- 
TMoals  nnHed  for  some  common  purpose,  and  permitted  by  law 
to  nse  a  common  name  and  to  change  Its  members  without  dlaaolv- 
tlon,  p.  330. 

Cited  In  United  States  ▼.  Trinidad  Coal  Co.,  137  U.  S.  160.  84  L. 
644,  11  8.  Ot  61,  constmlng  term  "priTate  corporation."  within 
meaning  of  Federal  statntes:  Downing  v.  Indiana  State  Board.  129 
Ind.  462.  28  N.  E.  126,  12  L.  R.  A.  667,  holding  State  board  of  agrl- 
cnltnre  la  private  corporation:  Grand  Lodge  v.  Bollman,  —  Tex. 
OlT.  App.  — ,  S3  S.  W.  832.  holding  Toluntary  asaoolatlon  anabls 


HiUaanM.— Grant  to  railway  corporation  of  power  to  bring  Its 
tracks  wItUn  dty  and  construct  neceasaiy  works  therein,  confera 
no  license  to  use  sucb  power  In  disregard  of  private  rights  of  others, 
witb  Immnnlty  for  Invasion,  p.  331. 

Cited  In  Methodlat  etc,  Ohnrcb  v.  Poinsylvania  R.  R.,  48  N.  3. 
Eq.  4S6,  22  Atl.  184.  a  similar  case;  WIUIs  v.  Eentncky,  etc..  Bridge 
G».,  —  Ky.  — »  46  fl.  W.  489,  Adama  v.  Chlcsfo,  etc,  R.  Co.,  39  Ulnn. 
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291.  12  Am.  St.  Bep.  U6.  36  N.  W.  S32,  1  L.  B.  A.  4ft5.  and  B.,  Root 
T.  Butte,  etc.,  Bj..  20  Uont.  3S8.  SI  Pac.  ise.  Labr  t.  UetropoUUD. 
etc.,  R.  Co..  TO*  N.  Y.  295,  10  N.  B.  535.  Smith  t.  Street  R.  B.,  87 
Teun.  63&  11  S.  W.  712.  and  GalDesTllle,  etc.,  R7.  t.  Hall,  78  Tex. 
ITS,  174,  22  Am.  St  Rep.  45,  14  S.  W.  2fi0,  9  I..  R.  A.  300,  and  D.. 
holdloK  compBD7  liable  for  depreciation  of  propert;  caused  by 
operating  trains;  Stanford  t.  San  Francisco,  111  Gal.  204.  43  Pac. 
607,  Bacon  t.  Boston.  154  Mass.  102,  23  N.  E.  10.  and  Edmondson 
T.  Moberly,  DS  Mo.  &26.  11  S.  W.  901.  city's  power  to  construct 
sewers  does  not  exempt  it  from  llablUty  for  nuisance;  Suell  T. 
Bareeli,  123  111.  157,  13  N.  B.  657,  planknxad  caimot  erect  toUboose 
BO  as  to  obstruct  traffic;  Haggart  r.  Steblio.  137  Ind.  55,  66,  35 
N.  B.  1001,  22  L.  B.  A.  S8fl,  Ucensed  saloon  may  be  abated  as  nui- 
sance; Churchill  7.  Burlington  Water  Co.,  04  Iowa.  92,  62  N.  W.  &17. 
authorization  to  erect  water-works  does  not  excuse  damaging  prop- 
erty by  soot;  Blanc  r.  Murray.  36  La.  Ann.  165.  61  Am.  R«p.  0.  city 
cannot  authorise  erection  of  highly  InflammaUe  structure,  wUch 
will  menace  adjoining  property;  Larson  v.  Ring,  43  Ulnn.  90,  44 
N.  W.  1079,  grant  of  power  to  stretch  temporary  goy  ropes  across 
streets  does  not  exempt  from  Injury  caused  thereby;  Costlgan  t. 
PennsyWanla  R.  B..  54  N.  J.  L.  240.  23  AtL  S12,  holding  railroad 
liable  for  Injury  caused  by  water  thrown  back  by  embankment; 
Bldge  T.  Pennsylvania  R.  Co.,  —  N.  J.  — ,  43  Atl.  276.  grant  of 
terminal  rights  doe>  not  comprehend  blockljig  street  by  tracks; 
Btaus  ▼.  Chicago,  etc..  R.  Co.,  86  Wis.  605,  39  Am.  St  Rep.  Sit, 
67  N.  W.  356,  franchise  to  use  street,  gave  no  power  to  destroy 
value  as  street;  Cogswell  t.  New  York,  et«.,  B.  B..  103  N.  Y.  25,  8 
N.  B.  543,  engine-house,  as  erected  on  lot  adjoining  dwelling,  was 
nuisance;  Oarre;  v.  Long  Island  B.  B.,  159  N.  Y.  331,  TO  Am.  St 
Rep.  554,  54  N.  E.  00,  authority  to  erect  ronndhouse  does  not  Imply 
authority  to  maintain  otfenslve  tiim-tAblc;  Frost  v.  Berkeley  Co.. 
42  S.  a  413,  46  Am.  St.  Hep.  741.  20  &.  E.  284,  26  L.  R.  A.  697. 
similariy  as  to  grant  of  privilege  to  conduct  phosphate  factory; 
Mathews  v.  fit.  Louis,  etc.  By.,  121  Mo.  319.  24  S.  W.  5S7,  25  U 
B.  A.  169.  and  n.,  arguendo. 

Distinguished  in  O'Brien  t.  Baltimore  Belt  B.  R.,  74  Md.  874,  22 
AU.  144,  13  L.  R.  A.  130,  and  a.,  holding  authorised  tniinelllng  of 
street  by  railway  Is  not  taking  of  property;  Sawyer  v.  Davia,  136 
Mass.  242,  49  Am.  Rep.  80,  construing  statute  anthorlalng  ringing  of 
bells  at  factories;  Bomer  t.  Bt  Paul,  etc..  By.,  76  Minn.  219,  7T 
N.  W.  827,  holding,  under  facts,  car-bam  was  not  nuisance;  Bese- 
man  v.  Pennsylvania  B.  R..  60  N.  J.  L.  241,  18  AU.  167.  holding 
railway  not  liable  for  Inconvenience  Incident  to  careful  operation. 

Hnlsaoce  —  District  of  Columbia. —  Congress  may  authorise  rmll- 
way  to  lay  tracks  In  streets  of  District  of  Columbia,  and.  if  such 
power,  nsed  with  reasonable  care,  produces  only  Incidental  Incon- 
venience, It  is  BOt  nnlsance,  p.  33L 
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Cited  tn  Cumberland  Tel.,  etc.,  Co.  t.  United  Blec.  Ry-.  42  Fed. 
281.  12  L.  R.  A.  M9,  Id  suit  by  telephone  company  agalnat  electric 
railway  for  damage  caneed  by  loss  of  electricity  from  wires; 
Garrett  ▼.  Lake  Roland  BleTated  Ry.,  79  MO.  S83,  29  Atl.  8S2.  24 
li.  B.  A.  89S,  erection  of  supports  for  elevated  railway  In  atreet  Is 
aot  taklns  of  property;  Dnrbam  T.  Railroad,  108  N.  C.  401.  arguendo. 

Hnlaaaos. —  Legislative  antborlsatloQ  exempts  only  from  'lablUty 
to  suit  at  Instance  of  State;  It  caimot  aSect  claim  of  In'dlTidnal  for 
damages  for  special  InconvenlMice  and  discomfort,  not  experienced 
by  pnbUc  at  large,  p.  832. 

Olted  In  Pennsylvania  R.  R.  v.  Angel.  41  N.  J.  Eg.  830.  56  Am. 
Rep.  D,  7  Atl.  434,  a  similar  p&se:  Bohan  v.  Port  Jerrts  Gas.  .tc.. 
Co..  122  N.  T.  27.  29,  26  N.  E.  248.  9  L.  R.  A.  718.  and  n..  holdhig 
gaa  company  liable  to  Indlvldnal  for  nnlsance  (but  see  dissenting 
apmion  In  122  N.  ;.  SS,  S  N.  B.  2S1.  9  L.  R.  A.  720,  and  n.). 

Hnlsanea.— Damages  for  nuisance  are  not  measured  alone  by 
depreciation  of  property;  Jnry  staoald  consider  peraoDol  discomfort 
resulting  tberefrom,  wblcb  tends  to  destroy  use  of  property  for 
owner's  purposes,  p.  335. 

Cited  In  New  York  Elerveted  R.  R.  v.  Fifth  Nat  Bank.  ISS  U.  & 
448,  84  L.  23B,  10  S.  Ct.  745,  affirming  S.  a,  24  Blatchf.  92.  28  Fed. 
238,  In  suit  against  elevated  railway  for  catting  off  plaintiffs  llgbt; 
Davts  V.  Bast  l^nessee  Ry.,  87  Ga.  612.  18  S.  B.  669.  obstruction 
of  entrance  to  property  Is  element;  Omaba.  etc.,  E.  Go.  v.  Janecek, 
30  Neb.  279,  27  Am.  St  Rep.  401.  46  N.  W.  479.  Injuries  resulting 
from  smoke,  soot  and  cinders  are  elements  of  damages. 

Miscellaneous. —  Cited  erroneously  In  New  York  Life  Ids.  Co.  t. 
Savage,  58  Fed.  841.  19  U.  S.  App.  197. 

108  U.  S.  330-011.  27  L.  746.  UNITED  STATES  v.  AMBROSE. 

Perjury. —  Words  *'  declaration  "  and  "  certificate  "  aro  used  In 
I  B392,  R.  &.  In  ordinary  and  popular  sense,  to  signify  any  state- 
ment of  material  matters  of  fact  sworn  to  and  snbscrlbed  by  party 
charged,  p.  840. 

Perjury.—  Under  |  5392,  R.  S.,  written  statement  and  oath  to- 
gether, constltnte  declaration  or  certlflcate  of  statute^  for  falsity 
of  wblcb.  party  Is  chargeable  with  perjury,  p.  S41. 

Conrts.— Supreme  Court  will  consider  only  questions  certJAed  In 
caae  coming  np  on  certificate  of  division,  p.  841. 

Cited  Id  Chicago,  etc..  Bank  v.  Kansas  City  Bank,  180  U.  8.  238^ 
S4  L.  343.  10  S.  Ot  1015,  refusing  to  coaslder  appeal  accompanying 
certificate,   where  Jurisdictional   amount   inaufUcIent 

106  U.  S.  842-862.  27  L.  747.  THB  TOBNADO. 

Shipping.— Where  vessel,  before  breaking  frraund  for  voyage,  is 
so  injured  by  flre  that  cost  of  repairs  would  exceed  ber  value,  coo- 
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tnct  of  dffreisbtment  is  dlsaolred,  nni  shipper  la  not  Uabl*  for 
frel^t,  nor  for  eipenaea  of  ressel  In  stowing,  p.  318. 

ahlpping .—  Where  ehuter-puty  coirtains  no  prortslra  tor  pay- 
ment of  fraJKbt  pro  raU  Itinerls,  but  only  for  payment  on  deUvery 
at  destination,  freight  is  not  earned  nntO  that  time,  pp.  34T,  SI8. 

ated  !■  China  Mnt.  Ina.  Co.  t.  Force.  1*2  N.  Y.  100,  40  An.  Bt 
Kep.  088,  36  N.  B.  877,  where  Tessd  abaiidoned. 

Shipptng.—  Claim  to  fret^t  money  <»nnot  arise  nntU  tcbmI  has 
broken  gronnd  titr  Toyage,  p.  349. 

Olted  in  The  Bngene  Vesta.  28  Fed.  764.  oargo  ts  not  liable  far 
atmcea  to  Teeael  before  royage  commenced.  Bee  60  Am.  Dec  10ft 
Bote. 

CoQtracta  whose  performance  depends  on  coottnaed  ezlatence  of 
gtT«n  persoDr  or  thing.  Imply  condition  that  ImposslbUtty  of  per- 
formance arising  from  perishing  of  the  person  or  thing,  shall  excuse 
performance,  p.  SSL 

Cited  In  Walts  v.  O'Nell.  72  Fed.  359.  holding  oTerflowlng  of  land 
did  not  terminate  lease;  OlarksTllle  Land  Co.  t.  Harrlman,  68  N. 
H.  37S,  44  Atl.  628,  holding  dcillvery  of  logs  excused  by  fallare  of 
stream;  BUiot  Nat  Bank  r.  Beal.  141  Mass.  670,  6  N.  EL  745.  argti- 
endo. 

DIsHngulsbed  In  CntdlS  t.  McAnally,  88  Ala.  S12.  7  So.  S3S. 
holding  contractor  not  discharged  by  accidental  destruction  of  honse 
while  bnltding. 

Contract — Where  stlpolattona  are  Interdependent,  defendant 
cannot  be  sned  for  non-performance  of  stlpnlationa  on  his  part, 
which  were  dependent  on  condlthms  which  plaintiff  has  not  ver- 
tormed,  p.  351. 

Mlscrilaneons. — Cited  In  The  Director,  18  Sawy.  183,  34  Fed.  61 
«n  point  that  charter  Implies  warranty  of  •eawortUneaa.  - 

108  n.  8.  362-360,  27  L.  TOl.  THH  OONNHUARA. 

Salvage. —  Savlog  ship  from  Imminent  danger  of  dcstractlan  by 
Are  Is  salvage  service,  p.  S67. 

Beafflrmed  In  Spreckels  t.  The  Kenllworth,  14  Sawy.  SS6.  41  Fed. 
52S,  The  Rio  Grande,  22  Fed.  817,  920.  The  Oregon,  27  Fed.  872.  and 
Qlbaon  w.  The  Alice  Clark,  80  Fed.  623. 

BalTagtt. —  Shortness  of  time  occupied  In  rescuing  ship  ttOD 
Oanger.  does  not  lessen  merit  of  serrlcc.  p.  867. 

Balrage. —  Danger  being  real  and  Imminent,  It  la  not  necasaary 
to  make  out  salvage  service,  that  escape  by  other  meana  should 
be  Imposalble.  p.  367. 

JtaalBnned  In  The  Spokana,  67  Fed.  266. 
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BftlTmgv. —  Natnra  or  service  !■  not  affected  bj  fact  that  salToni 
taeoired  no  seiteus  risk,  klttaoDgli  mcti  fact  msj  b«  Gonsl<)«cod  In 
wttaMttaK  merit  and  amonnt  of  reward,  p.  857. 

Balrmc*. —  Contract  ot  towage  doea  not  Include  renderloc  of  mmt 
BalT«c«  serrlce  bf  pnttlng  nnt  fires  or  otherwise,  p.  3S7. 

SalTaga. —  Paasengrer  on  towboat,  asslMlnK  officers  and  crew  In 
•xtln^tshlng  lire  on  tow,  la  entitled  to  share  In  salvage  awarded. 

p.  asa. 

cited  In  Tbe  Alaska,  23  Fed.  006.  and  De  Leon  t.  Lelttdi,  OD  Fed. 
1001,  awarding  to  passemer  on  saTlng  veaeeL 

Salvage. —  Passenger  on  tow,  wbo  asMsts  officers  and  crew  of 
toe  In  eztlnKulshlng  Are  on  tow.  Is  entitled  to  share  In  salrage 
•warded,  p.  858. 

OMed  obiter  In  The  Nebraska.  75  Fed.  601,  24  tJ.  B.  App.  66fl. 

■alTage.—  T^der  act  of  February  Ifl,  1876,  cbap.  77,  decree  of 
sAlrage  by  Circuit  Court  cannot  be  altered  because  amount  Is 
•xceealve,  nnleas  It  Is  so  ezcenlre  as  to  be  unwarraatad  by  niUs 
•r  law  applicable,  p.  860. 

Tbe  following  are  Instances  where  eoort  refused  to  Astnrb 
allowances:  The  Tornndo,  109  D.  S.  116,  27  L.  87B.  8  S.  CL  61, 
Irrlne  t.  Tbe  Besper,  U2  U.  B.  266,  80  L.  1178.  7  8.  Gt  1181.  The 
Bxcelslor,  12S  U.  8.  51,  31  L,  79,  8  S.  Ot  88,  Scott  r.  Tlie  City  of 
Worcester.  45  Fed.  121.  The  Ataba,  64  Fed.  109.  8  O.  a  App.  316, 
Tbe  Elmbank,  62  Fed.  318.  and  Tbe  R.  R.  Rhodes,  82  Fed.  753.  54 
U.  S.  App.  242,  where  allowances  held  escesslve;  The  Bay  of  Naples, 
48  Fed.  T3S.  1  V.  8.  App.  47,  and  Ulster  Steamship  Oo.  r.  Cape 
Fear  Towing,  etc.,  Oo„  M  Fed.  219. 

Admiralty.—  Under  act  of  February  16,  1875.  chap.  77.  Supreme 
Court  may  revise  admiralty  decroea  only  for  errors  of  law.  p.  860. 

Baaffirmed  In  WatU  t.  Camors,  U6  V.  8.  363.  20  L.  400,  8  6.  Ct 
M,  The  Qazelle  and  Cargo,  128  U.  8.  4S1.  82  L.  499.  0  8.  Ot  141,  and 
Tba  B.  A.  Packer,  140  U.  8.  363,  SB  L.  466,  11  S.  Ot  70B. 

108  U.  n.  861-307,  27  L.  764.  ADBIATIC  FIRB  tNB.  00.  T.  TBBAIV 
WELL. 

Oeutiacta. —  Afreement  amons  several  lasuranc*  eompanlaa  to 
MBploy  counsel,  and  unite  In  defending  certain  actions,  ezpniMS 
•o  be  borne  by  each  pro  rata,  does  not  render  them  Jointly  Uable 
to  conned  employed,  p.  367. 

Cited  In  Chicago,  etc.,  Ry.  t.  New  Tork,  etc,  B.  Co..  M  Fed.  B17, 
eofwtmlng  agreenient  by  sATeral  raUroada  to  make  good  daAataades 
Ib  another's  aanilngs. 

Vol.  X— ar 
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U»US.888-8S8  Motes  on  O.  8.  Beporta.  BT8 

IDS  V.  8.  868-378,  27  L.  756,  BOBUGGS  t.  MEMPHIS,  BTC..  H.  It. 

Liens. —  Tenant  In  poasesston.  In  whose  favor  decree  eatabUstiiog 
lien  le  rendered.  Is  to  be  treated  as  mortgagee  In  possession,  and  Is 
accountable  for  snch  net  rents  and  profits  as  sbe  could,  wltb  res- 
aonable  dlUgmce,  have  received,  p.  3'^. 

Otted  In  Dmll  Klewert  Co.  v.  Jtmean,  78  Fed.  7U.  47  D.  S.  App. 
SM,  holding  onlj  reasonable  diligence  required;  Mnrdock  ▼.  Clarke, 
M  Oal.  «0,  27  Pac.  279,  and  Proud  t.  Merritt  Bros.,  99  Iowa,  413. 
68  N.  W,  729.  holding  mortgagee  In  posseasloii  acconntable  (or 
rents;  Franklin  Land,  etc.,  Co-  v.  Card.  84  Me.  534.  24  Atl.  961, 
holding  tenant  retaining  poBseasIon  after  term,  accountable  for 
profits;  Waterman  t.  Uackensle,  188  U.  8.  26©,  34  L.  927,  11  8.  Ct 
836,  arguendo. 

HarahalHng  assets. —  Where  two  funds,  principal  and  Interest  of 
decree,  are  In  hands  of  court,  and  one  person  has  lien  tm  Intrasst, 
and  anotber  demand  la  payable  from  either  fund,  court  wlD  direct 
payment  of  former  lien  out  of  Interest,  p.  S78. 

KeoslTen. —  Appointment  of  receiver  la  aQDeceesarr  and  ImpiaG- 
ticable,  where  property  !■  decree  of  court  of  which  rectivw  emaaat 
take  poMsessloa,  p.  S78. 

108  U.  8.  879-388.  27  L.  760,  BCESa  t.  KING. 

Bankruptcy.—  Under  act  of  1867,  asBigQiuent  for  beneflt  of 
creditors  under  Btate  law,  conatltuted  act  of  bankruptcy,  for  which, 
upon  proper  proceedings,  debtor  oould  be  declared  bankrupt,  and 
property  taken  from  assignee  for  administration,  p.  SSS. 

Approved  In  West  Co.  v.  Lea.  174  D.  8.  S9C.  19  a  Ct  838.  lo  re 
Curtis,  91  Fed.  740,  741,  and  Armour  Packing  Co.  ▼.  Brown.  76 
MIna  487.  79  N.  W.  &22,  setUng  aside  as^gnmeot;  In  re  Onttwilllg. 
go  Fed.  479,  holding  aaslgnment  voidable  by  trustee  In  bankraptcj: 
Lea  V.  George  M.  West  Co.,  91  Fed.  238.  nnjolnlng  receiver  appotail«d 
by  Stat«  court;  In  re  Slevers,  91  Fed.  368,  sustaining  Toluntary 
as^gnment;  Davie  t.  Bohle.  92  Fed.  326.  holding  federal  court 
may  enjoin  voluntary  aaslgnee;  Oastleberg  v.  Wheeler.  68  Md.  280. 
12  Aa  7.  and  BUey  v.  Carter,  76  Md.  607.  30  Am.  BL  Bep.  466.  3K 
Atl.  672,  19  L.  R.  A.  496,  and  Q..  arguendo. 

Dlstlngnlshed  In  Akera  v.  Bowan,  83  &  a  476^  12  8.  BL  ITS.  W 
L.  B.  A.  718,  and  m^  balding  Slate  aaslgnmtat  l&v  wu  not  bank- 
rupt law. 

Aaalgnment  for  benaflt  of  creditors  under  Btate  law,  which  has 
been  suspended  by  national  bankrupt  law.  Is  good  ae  between  pai^ 
Ues  thereto,  although  it  wonld  not  be  aa  against  creditors  objecting. 
p.  886. 

Cited  iB  Oastelberg  v.  Wbeder,  68  Hd.  281,  13  Atl.  8,  a  slndlar 
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Sl»  Notes  OD  U.  6.  Reports.  108  tl.  S.  389 -411 

Asslgnnuint  for  b«ncdlt  of  eraditon,  nuLde  witliout  Intent  to 
binder,  delay,  or  defr&ad  credlton,  !«.  except  u  Against  proceedlnjni 
under  bankrupt  act,  raUd  tor  purpose  of  securing  eqasl  dfetributhto 
of  estate,  p.  387. 

Olted  In  fitate  t.  Snperkw  Oonrt  20  Wash.  M9,  M  Fac.  S6.  46  L. 
B.  A.  182,  and  n^  sustaining  appolntmeat  of  receiver. 

liUaeeltaneans.— Olted  In  Sbsw,  AppellaDt.  81  Me.  230,  IS  AtL 
eSB.  but  not  In  point. 

lOS  D.  &  38»-400,  37  L.  769.  WABRDN  t.  KINO. 


CorpoTBtloiia. —  The  only  rlgbt  of  preferred  stockholders,  superior 
to  tbat  of  Gommoo  etockboldetx.  Is  to  receive  dividends  out  of  net 
profits,  before  holders  of  common  stock,  p.  398. 

Cited  In  New  Torh.  etc..  By.  v.  NlckaU.  119  U.  8.  808.  80  L.  868. 
7  3.  CL  215,  holding  preferred  stockholders  not  entitled  to  dividend 
out  of  prodts  tor  parUcnlar  year.  unlesB  declared  by  directors; 
Davenport  v.  Lines,  —  Oonn.  — ,  44  Atl.  21,  holding  existence  of 
praflts  necessary  to  declaration  of  dividend;  Bazettlne  v.  Belfast, 
etc.,  B.  B«  79  He.  418,  1  Am.  St  Rep.  336,  10  AU.  331,  holding 
mandamus  may  Issue  to  compel  directors  to  declare  dividends,  If 
there  are  net  profits. 

Oorporatlaas.— Preferred  stockholdeis  have  no  claim  on  corpo- 
rals property  snpwlor  to  that  of  creditors  ur-der  subseqoently-eon- 
Qracted  debts;  they  can  claim  priority  only  over  holders  of  common 
stock,  p.  40a 

Beafilrmed  In  Mercantile,  etc..  Co.  v.  Baltimore,  etc..  B.  Co..  83 
rod.  870,  Hdler  v.  MaHne  Bank,  89  Hd.  «10,  613,  48  AU.  801,  802. 
46  L.  B.  A.  441.  442,  and  Bmeraon  v.  New  7nrk.  etc.,  B  R..  14  R.  I. 
BBS.  Approved  In  Hamlin  v.  Toledo,  etc..  R.  Co.,  78  Fed.  6T0.  671, 
672.  47  U.  S.  App.  422.  86  L.  B.  A.  830.  831.  assertlDg  power  of 
corporation  to  Issue  preferred  stock.  See  99  Am.  Dec.  762,  768, 
note. 

Corporatloiu. —  Net  earnings,  out  of  which  dividends  axe  to  be 
paid,  are  what  Is  left  after  paying  cnrreat  expenses  and  Interwt 
on  debt,  and  everything  else  which  stockholders,  preferred  and 
common,  are  liable  to  pay,  p.  898. 

Approved  In  Southern  Pac.  Co.  v.  Board  of  Railroad  Commrs., 
78   Fed.  266,   holding  cost  of  erecting  depot  chargeable  against 


108  V.  8.  401-417.  27  L.  764.  DBVOB  UPa  CO..  PBTmONBB.  . 
OMsta. —  District  Court  of  New  Jersey  acquires  Jnrtodlcllon  of 
sntt  In  personam  in  admiralty  ngslnst  New  Tork  corporation,  by 
■edsure  of  vessel  belonging  to  snob  corporation  on  New  Jersey  side 
«f  KUl  van  Bull,  p.  418. 
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108  U.  S.  418-^2  Notta  on  U.  & 

Approved  In  Dx  pnrto  PennsylTUiia.  109  U.  B.  ITfl^  27  L.  886. 
8  8.  Ct  84,  boldlng  oonit  Beldus  nmA  wltbln  JorlsdlcUoB,  our 
kd]ndlc&te  claims  ot  pUot;  In  re  LonlSTllle  Underwrlten,  lU  D.  S. 
«0.  33  L,.  908,  10  S.  Ot  688.  Admiralty  Oonrt  In  «ne  district,  ma; 
entertain  salt  agalnat  corporation  in  another,  baaed  on  ecrrlea  In 
former;  Atlantic,  etc.,  Oo.  ▼.  Bergea,  etc.,  By.,  44  Fed.  206,  DWrlct 
Oonrt  In  New  Tork  cannot  enjoin  erection  ot  wbarTM  oa  Mew 
Jene;  share:  The  L.  B.  X.,  88  Fed.  293.  obitw. 

Admiraltj. —  Teasel  afloac.  between  Staten  Island  a^  New 
Jersey,  fastened  by  cable  to  dock  on  New  Jersey  side.  Is  wltUn 
territorial  llmMs  of  district  of  New  Jersey,  and  not  of  eaatcra 
district  of  New  York,  p.  413. 

Olted  In  The  Mary  HcOabe,  22  Fed.  TSO,  and  Tbe  NMrma,  S2  VM. 
418,  414.  denying  Jarisdlctioa  of  District  Oonrt  In  New  Tork  to 
seize  vessel  at  wbarf  on  New  Jersey  side:  Tbe  Sarab  B.  Kennedy. 
25  Fed.  671,  elintlarly  as  to  ressel  anchored  on  New  Jersey  side  of 
Hndson  river. 

States. —  Subjeot-maitter  of  dispute  as  to  boundary  between  New 
Xork  and  New  Jersey,  discussed,  and  acreement  made  betw«en 
them,  September  18,  1S3S,  and  consented  to  by  act  ot  Congnss. 
Jime  28,  1834,  Interpreted,  pp.  4ia  413. 

Oooits. —  When  Confrees  enacts  that  judicial  district  ahall  con- 
sist of  a  States  the  boundaries  of  tbe  district  vary  afterwards  wltb 
tliose  of  tbe  State,  pp.  412,  414. 

Reaffirmed  In  Tbe  Norma,  32  Fed.  411,  and  PIckney  t.  Tbe  Hun- 
garla,  41  E^d.  10».  Olted  In  Barrett  t.  United  States,  169  n.  S.  2SL 
43L.724,lS8.0ta28,on  point  that  Circuit  Court's  Jurlsdieaon 
Is  bounded  by  Hmlts  of  Judicial  district 

Dlstlngnlshed  In  Beekman  t.  Hudson  BlTor.  etc.  By..  IS  Fed.  lA 
where  Ootvress  had  not  so  proTided. 

108  U.  &  418-422,  27  L.  n4,  POST  V.  PBAB80N. 

Corporatlans. —  Agreement,  whereby  "  W.,  superintendent  ot  K. 
Ulnlng  Oompany,  parties  of  tbe  first  part,"  undertook  to  deUrer  oie 
from  K.  company's  mine,  is  contract  of  company,  p.  422. 

Olted  In  Ames  t.  HoliMrtMnm,  44  Fed.  228,  ruUns  similarly  whsrs 
szecoter  contracted  aa  such;  Montlcdlo  Bank  ▼.  Bostwick,  71  Fed. 
•H,  boldbw  armt  Indordng  tor  disclosed  principal,  not  liable  on 
note. 

PlwdlBc. —  Older  sustaining  defendant's  demurrer,  and  glTlnc 
plaintiff  leave  to  amend,  does  not  preclude  plaintiff  trom  renewing, 
nor  court  trom  mtertalnlng,  same  question  of  law,  upon  tnUer  de- 
velopment of  facts  at  trial  upon  amended  complaint,  p.  42Z. 

Olted  In  Peppv  v.  Donnelly,  ST  Ky.  263,  8  a  W.  442,  mllng,  on 
demurrer,  does  not  prevent  consideration  ot  legal  < 
seated  by  It. 
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■a  NotM  OD  D.  8.  BapoTti.  lOS  U.  B.  tft<4Sl 

U8  U.  &  412-4B6,  9T  L.  T73.  HAWEIIfS  t.  BLAKH. 

AppMl  uid  «nov. —  It  la  not  enor  Id  execution  «f  nwwditft  to 
■llov  Mw  putT  to  come  In  &n(l  set  ap  rigrhta  osder  deena,  irliws 
reeord  Aows  consent  by  all  partlee.  p.  482. 

Hzeeutora  uid  ftdmlnlstrators. —  Where  peTwn  wranpfnllr  eetliiK 
as  ezecntor.  approprlateB  general  pownal  eetate  to  pay  IcKaciea 
ctaarEc&ble  npon  land,  land  will  etUl  be  charg«Bble  In  equltr  wltb 
defldency  In  peraonal  eatate  cmated,  p.  436. 

Not  cited. 

108  U.  S.  436-461,  2T  L.  780,  OLARK  t.  BARNARD. 

State's  ImmoDltT  from  suit  may  be  waived,  and  Its  appearanoe 
In  DnKed  SUtee  court.  In  suit  in  wblcb  It  baa  snffldent  Interest  to 
become  party  detendant,  la  voluntary  snbmlaalon  to  Jurlsdlcdoa 
p.  447. 

Cited  in  Meblln  t.  Ice.  58  Fed.  IB.  12  U.  S.  App.  906,  party  w^ 
pesilng  In  Cberokee  courts  enbmtts  to  Jnrladlotlon;  Water-Power 
0».  T.  Electric  Co.,  48  &  0.  169,  20  S.  B.  1007,  State  InatltntJug 
■nit,  anbmttA  itself  to  court  rules;  Cnonlngbam  v.  Hacon,  etc  R.  B., 
loa  U.  a  4S2,  27  L.  994.  3  S.  Ct  296.  Hana  t.  Louisiana.  184  D.  B. 
IT,  88  L.  848,  10  a.  Ot  SOS,  Lowi?  v.  Tbompw>u,  26  &  a  421,  1 
a  B.  144,  and  Cecil  t.  Clark,  44  W.  Va.  674,  SO  8.  B.  22&  argnendo. 

B4dlroad  corporation  empowered  to  make  lawful  contraeta  with 
connecting  roads,  to  take  leasee  from,  or  make  Joint  stock  wltb 
tbem.  may  pnrcbaae  francblses  of  such  roads,  p.  452. 

Cited  in  Dnderwood,  etc.  Co.  t.  Pelican  Boom  Co..  T«  Wis.  82, 
4B  N.  W.  30;  snstalnlDff  transfera  by  boom  company  under  slmHar 
power. 

»»"""*  corporation  of  one  State,  purchasing  franchisee  of  com- 
pany altitated  in  another  State,  under  antfaorlty  of  statute  ot  latter 
State,  becomes.  In  refract  to  Unas  there,  a  corporation  of  that  State, 
pp.  461.  «2. 

Cited  IB  Orabam  t.  Boston,  etc..  R.  B.,  118  D.  S.  167,  SO  Ij.  201, 
8  a  Ct.  1012.  bedding  same  corporation  became  corporation  of  New 
Tork,  nnder  Amllar  act;  Martin  t.  Baltimore,  etc.,  R.  R.  Co.,  191  D.  S. 
«T7,  88  L.  313.  14  B.  Ct  536,  statute  licensing  foreign  corporaUons 
must  be  Judicially  noticed;  Lonisrllle,  etc.,  Ry.  t.  Lonlsrllle  Trust 
Co..  174  n.  R,  682,  IS  a  Ct  821.  affirming  a  C,  76  Fed.  442.  446,  48  D. 
8.  App.  B60,  holding  powers  of  consolidated  corporation  distinct  In 
each  State;  James  t.  St  Iiouls,  etc.,  Ry..  46  Fed.  49,  consolidated  cor- 
poration la  dtlseD  of  each  State  for  Jurisdictional  purposes:  Western, 
etc.  R.  Co.  T.  Koberson,  61  Fed.  596,  22  U.  a  App.  1ST,  consolidated 
•orporatloa  may  be  sned  In  elttaw  Shate  for  tort  committed  In  other; 
Bndley  t.  Ohio,  etc.  By.,  78  Fed.  801  (re-reported  In  119  N.  C.  923). 
and  Angler  t.  Hast  Trmnwacin,  etc,  B.  B.,  74  Oa.  688,  MI,  tenlgB 
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lOS  n.  8. 462-466  Notn  on  V.  S.  Reports.  OS 

corporaUoa  conBolldatlii£  witfa  domeMJc,  cajtnot  remove  ndt;  Fltta- 
t>titt;b.  etc  ^7-  ▼-  Buden,  187  Ind.  493,  «T  N.  B.  82T,  oonnUdaled 
camjmnj  retains  sll  right*  of  original  corporadons;  Abbott  t.  New 
Tork.  etc.,  R.  R.,  146  Mub.  4B3,  IS  N.  E.  08,  on  potnt  tbat  teglSU- 
ture  may  antborize  foreign  railway  to  condemn  land  In  State;  Moody 
T.  Sbaw,  ITS  Mass.  S78,  53  N.  E.  891,  sbaree  In  company  iDCorpora^ted 
m  two  Statei  are  subject  to  laws  of  both;  dlssentlnK  oplnlMi  In 
8t  Loula.  etc.,  Ry.  t.  James,  181  U.  8.  669,  40  L.  811.  16  S.  Ct  630, 
majority  holding  Incorporatltm,  by  Arkansas,  of  Missonri  coTponi- 
tlon,  does  not  render  It  cwportLtloD  of  former,  m  tbat  aazen  at 
latter  may  me  It  tn  Federal  court 

Damages. —  Intention  to  treat  sum  named  In  bond  as  penalty,  to 
secure  performance  of  condition,  and  to  be  diecharted  on  payment 
of  damaffee,  cannot  be  Inferred  from  mere  form  of  (AllgatloB, 
p.  464. 

Bq«lt7  will  afford  rdlef  against  penalty,  where  comi^aiaBtloD 
can  be  made,  if  penalty  is  to  secure  mere  payment  of  money,  upon 
payment  of  principal  and  (nterest,  p.  466. 

Olted  In  Wattt  t.  Oamors,  116  D.  6.  SBl,  20  L.  408.  6  8.  Ot-  04. 
constming  clause  tu  cbartovputy;  TCley  t.  American,  etc,  Loan 
Assn.,  62  Ped.  626,  wbeie  payment  of  money  was  principal  object 
of  contract 

Iquity  win  not  Interfere  In  oasee  of  forfeiture,  for  breach  ef 
covenants  kuA  conditions,  where  there  cannot  be  any  Just  conqMo- 
satioi)  decreed  for  breach,  p.  466. 

Bqnity  wUl  not  Interfere  to  relieve  from  penattiea  or  (orfattariB 
imposed  by  statute,  p.  46T. 

Olted  In  The  8.  Oteri,  «7  Fed.  151,  80  U.  8.  App.  10,  reAisInf  to 
relieve  from  provislonB  of  revoine  bond;  Lafayette  Go.  v.  Hall,  TO 
Uiss.  682.  IS  So.  40,  asserting  Jarisdlctlon  to  enforce  sututnry 
pwialtlea;  dlssenttef  oplidon  In  Oeory  v.  Parker,  63  Ark.  686^  S8 
8.  W.  569.  ai^endo. 

Penalties. —  Sum  named  In  bond  given  to  State  by  nllway  com- 
pany, for  completton  of  road  wltbtn  certain  period.  Is  In  natnre  of 
statutory  penalty,  and  8tate  need  not  show  actual  damage  In  order 
t«  recover  whole  amount  whoi  breach  is  proved,  pp.  400,  461. 

Approved  In  Nelaoa  t.  Joneaboro,  67  Ark.  177,  SO  S.  W.  lOK,  m 


100  D.  8.  463-466.  27  U  1W,  UANNINO  v.  OAPB  ANN  f SUfOuaa 
WTO.,  OO. 
Patents. —  PiAUc  use  of  Invesittoo,  with  ce^isX  of  Isvantar,  tar 
more  ttiao  two  years  prior  to  aK>UcatioD  fer  patwt,  iwdus  yalMt 
vrid,  pp.  466,  486. 
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am  ItotM  oa  n.  &  Beyorti.  l«U.B.4as-«M 

Oltad  k  Cblt,  vie.,  Oo.  t.  P^rciuon.  31  BUtehf.  882.  IT  fM.  83. 
hoUtaf  patint  toe  ImproTement  In  ctdsr-presMa,  voM;  Smltb,  etc., 
HfC-  Oo.  T.  M«lk>n,  E!2  Fed.  149,  ImpcDvement  In  bed-bottoms;  Onlg 
T.  HlcUgtu,  ote^  Co.,  72  Fed.  182,  ImproTeawiU  tai  aigbt-teaS  Inbrt- 
Mton;  PullB,  etc.,  Od.  t.  MoHne  Plow  Oo..  8B  Fed.  S3S.  60  D.  S. 
A.pp.  806.  tor  corn  planting;  Smith,  «tc..  Ufg.  Oo.  t.  MeOon.  6S  Fed. 
TOT,  19  n.  8.  App.  S89,  holding  AdTerttebv  and  sale  to  beet  market 
!■  not  excepted. 

DlstlngnlBhed  In  American,  etc,  TtL  Co.  t.  United  States,  SS  Fed. 
558,  88  XJ.  &  App.  236,  ta<rfdlng  mer»  fallnre  to  presa  application  not 
fatal  (wrenring  &  a,  6B  Fed.  80). 

108  D.  «.  «e-47T.  27  L.  789.  DOWNTON  r.  IBAGBB  MIIXING  OO. 

Pateata.— Prior  printed  publication  deacilUBg  proceai  ao  fully 
and  dearly  aa  to  esable  pecaons  akllled  In  art  to  whMi  InvMitloo 
retatea,  to  carry  on  proceaa.  vlll  defeat  patent  thuvfor,  p.  477. 

Otad  In  Blamee  t.  Andrewa,  122  U.  8.  66,  80  L.  1078,  T  8.  Ot 
1088.  holding  areen'a  patent  for  method  of  bortag  artlatao  mUt, 
not  YOld  for  anticipation;  Ohaae  t.  F^ebrowo.  B8  Fed.  8T&  dmllarir 
as  <«  patent  for  knitting  procees;  Oamegle,  etc  Oo.  t.  Oambrta. 
etc  Co.,  SB  Fed.  788,  ilmllarir  aa  to  Jones  patent  for  proceas  for 
mlxiag  molten  metale;  Truman  r.  OarrUI  Hfg.  Co.,  87  BM.  476. 
boMiag  patent  far  ImprOTeinent  tn  breaking  colls,  void. 

108  n.  8.  4n-*90.  27  I4.  T9B.  OBOSB  T.  imiTHD  8TATBB  MOET- 
OAOB  00. 

Oonrta. —  Opinions  of  Jnsttcea  of  Supreme  Oonrt  of  IlHnols.  twiag 
reqnlivd  ts  ba  filed  and  spraad  upon  reoorda.  are  examinable  by 
nattod  Btataa  Supreme  Court,  ta  detennlue  whether  Federal  qoss- 
ttoaa  are  InToIred,  p.  486. 

atad  la  Adams  Oonatr  t.  Burilngton,  etc,  B.  IL,  113  U.  B.  139, 
as  Ik  680,  B  &  ot  80,  ruling  slmUarlj  on  error  to  Iowa  Snprsna 
Oavt:  raiadelpUa  Fire  Asan.  ▼.  New  Tork.  119  U.  8.  116,  SO  I^ 
348,  T  B.  Ol  111,  on  error  to  New  ToA  Supreme  Ooart;  Krelger  t. 
ShsMr  B.  IL,  ISB  0.  S  44,  81  L.  9T&  8  8.  ot  7BB,  on  error  to 
KeatBdcj  Supreme  Court;  Bgan  t.  Hart,  1S5  U.  S.  ISO,  41  L.  081, 
17  S.  Ot  801.  on  error  tn  Loutoiaaa  Supreme  Court;  Bobj  ▼.  C<d» 
boor,  146  D.  S.  100,  86  L.  924.  IS  S.  Ot  SO;  on  point  that  reeord 
mnat  show  Federal  qoestloa  was  raised;  Powell  t.  Bnmawlck  Co.. 
IM  U.  8.  488,  87  L.  1186^  14  S  Ot  168^  and  Newport  etc..  Oo.  ▼. 
Newport  Ul  U.  &  88T.  88  L.  262,  14  S  Ct  4S3,  on  point  that 
DupreMS  Oont  determines  ezlstenca  of  FMeral  queatloaa  for  Itself; 
Sajward  ▼.  Dennr,  108U.  ai84,aOL.a^lS8.0tTT8.  argMiido. 

DMIagvlsbed  In  FemHylTanla  Co.  t.  Veiaten.  140  m.  Ml.  80  N.  B. 
r.41.  IB  L.  R.  A.  800,  aa«  L.  boldlac  optalon  of  IDhiola  appellate 
mart    not  part  af  raaord. 
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CoDsUtatloniil  Uw. —  IlUnols  EUttnte.  July  1,  18TB,  TaltdBUng 
loans  and  Inveatments  prevlonslr  made  by  foreign  corporatfons  In 
tbat  State,  does  not  Impair  contract  obligations,  aor  deprtve  of 
propertT,  wlthont  due  process  of  law,  p.  488. 

Olted  In  Botler  r.  United  States,  etc.,  Aaea,  OT  Tean.  ASe,  87  fi. 
W.  3S6,  UntaaJ,  etc.,  Ins.  Co.  r.  mnne,  20  Mont.  39.  44  Pac.  449, 
constraint  similar  sctaj  Wlstar  t.  Poster,  46  Minn.  486,  24  Am.  St 
Bep.  244.  49  N.  W.  248,  act  Tftlldatlng  pravlons  deeds  of  married 
women;  Phentx  Ins.  Oo.  T.  Pollard,  63  HiBs.  663,  act  ralldatlnc 
contracts  prevlonsly  mnde,  on  condition  ttiat  license  tax  In  arrears 
b«  paid:  Shields  v.  Ctlfton  Hill,  etc..  Co.,  04  Tenn.  14S.  ISI.  46  Am. 
at.  Rep.  716.  718,  23  S.  W.  674.  67S,  23  L.  B.  A.  518.  act  valldatlnc 
TOld  cbarter;  Rosenplanter  v.  Ufe  Assnr.  Co.,  06  Fed.  728.  statute 
providing  tbat  Insnranco  company  oonid  not  declare  p<rilcy  forfeited 
for  DMi-payment  of  premium,  could  be  repealed  as  to  policies  isaiMd 
(afflnnlng  S.  C,  01  Fed.  736). 

Dtstlnffntsfaed  In  Crowtber  t.  Fidelity,  etc.,  Co..  SS  Fed.  44,  4D,  tf 
D.  8.  App.  TOl,  holding  act  kI^de  matertalmeo  lien  superior  to 
mortgajce  not  operative  retrospecOTely. 

Constitutional  law. —  State  statute  Talldatlng  prerlouslr  loTalld 
contract,  does  not  impair  obUgaflon  of  tbat  contract,  p.  488. 

108  n.  Sl  491-408,  27  K  803.  DNITBD  STATES  T.  FOBTT-THBsa 
GALLONS  OF  WHISKET. 

Intsmal  rerenne  —  Indians. —  Payment  Dt  special  Intenut 
revenue  tax  for  selling  liquors  in  collection  district  embracing  In- 
dian country,  does  not  exempt  licensee  from  penaltlee  of  act  of 
1864,  problbltlng  IntrodnctdoD  and  sale  of  Hquors  in  Indian  country. 
p.  4»a. 

Statntea  —  Treaties. —  Laws  of  Congress  are  always  to  be  ewa- 
Btrued  so  as  to  conform  to  provlsl(»u  of  treaty.  If  possible  to  da 
so  without  violence  to  their  language,  p.  496. 

Ulsc-ellaneons. —  Olted  Incidentally  In  United  States  v.  Le  Bil^ 
121  U.  ».  280.  SO  U  916,  7  8.  CL  895. 

108  U.  8.  498-609,  27  L.  800.  OONNEOTICUT  MUTUAL  LIPS  IN*. 
CO.  V.  LUCHS. 

lumranoe. —  Person  wbo  procures  Insurance  upon  Hfe  of  anotbw 
for  bis  own  benefit,  and  pays  premium  thereon.  Is  "tbe  assured" 
witbin  meaning  of  policy,  and  entitled  to  sue  tbereon,  p.  504. 

Olted  in  Brockway  v.  Gonnecticnt,  etc..  Life  Ins.  Oo.,  2S  FM. 
767.  and  Oyrenlus  v.  Mutual  Ufe  Ins.  Co.,  14B  N.  T.  680.  40  M.  ■. 
226.  under  similar  facte. 

Insoianoe. —  Insurable  Interest  In  person's  Hfe.  Is  sacb  Intetvst, 
trfther  as  creditor  or  surety,  or  from  ties  of  blood  or  marriage,  am 
will  justify  reasonable  expeotatloo  of  advantage  or  braeflt  trum 
Gonttnnance  of  tbat  Ufe,  p.  B05. 
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Cited  In  Sbeeta  t.  eiieetB,  4  OcHo.  Am).  463,  36  Pac.  311.  holding 
creditor  bsB  inraratde  Interest;  Hays  v.  Lftpeyrei  etc..  48  La.  Ann. 
7S4,  19  So.  824,  35  L.  R.  A.  652,  and  n.,  policy  ie  ass1|?nAbIe  to 
creditor  (tint  see  dlasentlns  opinion  In  48  La.  Ap"  76T,  Ifi  So.  8K, 
85  L.  B,  A.  aaB.  »nd  n.):  Trinltj  College  ▼.  TraTellew  Int.  Co.,  118 
N.  C.  248.  IS  S.  E.  176.  22  L.  K.  A4  ZSe.  corporation  derivtog  «up- 
Dort  from  reUgioDB  society  baa  no  Interest  In  member's  Ufe;  Taney, 
etc.,  Life  Abhq.  t.  Teewalt,  78  Va.  423,  parent  and  eUM  bare  Insnih 
able  Interest  In  lives  of  each  otber;  Tate  r.  Commercial,  etc.,  Aesiu 
S7  Ta.  77.  S3  S.  B.  383,  45  L.  B.  A.  24S,  building  association  tu» 
no  interest  In  life  of  stockbolder  not  Indebted  to  It;  Roller  t. 
Hoore'B  Admr.,  86  Ts.  517,  10  8.  B.  248,  «  L.  B.  A.  139.  and  a^ 
assignee  mnst  bare  Insurable  Interest. 

XnMuanoe. —  Partner  baa  Insniable  Interest  In  life  of  Us  o» 
partner  wbo  baa  not  paid  bis  proportion  of  firm  capital,  p.  505. 

See  notes  In  57  Am.  Dec.  98,  and  52  Am.  Rep.  140. 

DlstUigtdsbed  In  Powell  t.  Dewey,  123  N.  C.  lOS,  68  Am.  St  txp. 
819.  8S0,  81  9.  E.  881,  wbere  neltber  partner  was  Indebted  ai>d 
tbeie  was  no  capital  iQTested. 

Inffnranoe. —  Extent  of  partner's  Interest  In  life  of  bis  co-partner 
need  not  be  capable  of  exact  pecuniary  computation;  aU  that  can  be 
raqulred  la  an  actual  Inter^t  and  estimate  of  Its  value  In  good 
fisfth.  pp.  508.  soft. 

Olted  In  Amick  t.  Bntler.  Ill  Ind.  sa4.  60  Am.  Rep.  726,  12  N.  B. 
1120,  and  Appeal  of  Corson.  US  Pa.  St  449.  6  AiL  218,  ruling  almll- 
ariy  ■>  ta  creditor's  Interest    See  56  Am.  Rep.  196,  note. 

Inaoranos; —  Hlsstatement  as  to  cause  of  brotber's  death,  made  In 
previous  application  for  Insurance,  cannot  be  Incorporated  Ints 
policy  Issued  on  sutweqnoit  application,  p.  500. 

Otted  m  Phoenix  Life  Ins.  Go.  v.  Raddln.  120  U.  S.  IM,  SO  L.  646^ 
T  a  Ot  508,  Uaabattan  Ufe  Ins.  Co.  v.  Wills,  etc,  60  Fed.  MS,  28 
C.  S.  App.  lOB.  and  Marston  t.  Untoal  LUe  Ina.  Co.,  89  He.  280, 
68  Am.  St  Bep.  428,  86  AtL  891  holding  Issuance  of  policy  waives 
linperfectJtms  in  answer;  TUea  v.  Mutual  Ufe  Ins.  Co.,  IS  Tex.  CU. 
App.  286.  85  8.  W.  678.  proof  of  statements  made  after  issoa  af 
policy,  tnadmlsslUe  to  contradict  representaUona.    8s*  59  Am.  Bap. 


108  U.  8.  BUMtlS.  37  U  eoa,  WB8TBRN  PACIFIC  R.  R.  v.  UNITBD 
STATB8. 
Italted  States.— Wtiete  objection  that  suH  to  set  aside  patsst 
bmight  by  district  attorney,  was  not  brongbt  under  authority  fmn 
•tlomey-general.  was  not  raised  In  Circuit  Court,  authority  may 
b*  ^wwn  on  appeal  In  Supreme  Ooort,  p.  512. 
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BeaJOrmed  tn  Mnllou  t.  Ualted  State*.  118  U.  8.  ZTV,  30  L.  17& 
i>  S.  OL  1U3.  died  in  Wfmmer  r.  Stmon,  S  ntah,  SS2,  3S  Pac.  507. 
holdlBS  obiedtoa  a>  to  effect  of  oounterclalm  walred  where  not 
raised  mtll  appeal. 

Kmm  Had  Btlaantla. —  Grantee  under  patent  gimntlnc  to  rallnad 
altenaat*  flections  along  Ita  line,  And  excepting  mineral  laada.  la 
not  IniMcaDt  parcha«er  It  he  knew  tbat  land  was  mineral,  at  time 
patent  was  afipl!«d  for.  p.  513. 

Reaffirmed  In  UuUan  t.  GtHted  State*.  IIS  V.  &  278.  30  I..  178.  < 
3.  Ot  1046.  Olted  oMter  In  United  Stataa  ▼.  Bril  Telepbone  Co., 
lOT  U.  &  240.  42  L.  1S4,  17  S.  Ct  SIO. 

TMstlngnlBhed  In  Oolorado.  etc.  Oo.  T.  Unttsd  States,  ISS  U.  BL 
328,  SI  L.  IDO,  8  e.  Ot.  140.  boldlQK  mere  fact  that  tbere  tarn  surfae* 
indleatlona  of  mineral  will  not  hiTiLlldate  patenL 

109  V,  8.  S14-B22.  27  L.  80S,  VANGB  T.  VANOB. 

Oonatlttitlonal  law. —  Oonstttntlonal  and  statntorr  prorlaf oaa.  re- 
inlrliic  botders  of  tadt  mortfases  to  record  tbem  wltbln  certain 
tima,  doea  not  Impair  obligation  of  contracts;  sncb  prorlslcRH  an 
In  naftore  of  etatntes  of  IlmltaHone.  p.  S21. 

Olted  tn  GUlflllan  t.  DnfaML  etc.,  Co.,  109  U.  6.  406,  27  L.  078,  S  & 
Ot  80S.  mllng  stmllariy  as  to  act  limiting  time  for  dlnent  from 
plan  of  reorganlaatlon  of  corporation;  Wrlghtman  t.  Boone  Ool,  88 
b^ed.  436,  60  D.  8.  App.  108.  act  prorldlas  tbat  st^re  facias  cannot 
Isane  after  t«D  Tears  from  rendition  of  Judgmoit:  Tuttle  v.  Block, 
104  Oal.  449,  38  Fac  110,  act  llmltliiK  time  for  malOng  tax  deeds; 
Swamp  Land  DIst.  r.  Glide,  112  Oal.  90.  44  Fac.  453,  act  extending 
statnte  of  limitations:  Myers  v.  Wbeelock,  60  Kan.  753,  57  Pac  968, 
act  limiting  time  for  recording  mortgagee;  Oranw  t.  School  Dlst. 
No.  S,  151  M.O.  124,  62  S.  W.  233,  act  shortening  Bta,tntorT  period  «f 
limltatkin:  dtseeDUng  opinion  In  Bettman  t.  Cowley,  19  Wash.  221 
53  Pttc  59.  40  L.  R.  A.  822,  majority  holding  law  llmltliig  tU6  of 
judgment.  Inoperative  as  to  existing  Jndgments. 

DlstlngnlMted  In  McGaher  ▼.  TirglDla.  ISS  U.  8.  707,  84  U  818; 
10  S.  Ot  986,  where,  under  drcnmatances,  time  left  for  oommencUi( 
.4nlt  wtts  nnreosonably  sborL 

Infanta.— Laws  requiring  ho'dera  of  tacH  mortgages  to  record 
chem  within  certain  time,  are  not  Invalid  because  contraets  ot  In- 
fanta are  thereby  affected,  p.  S21. 

Iilmltatlona  of  actlona. —  BSsemptkins  from  statutes  of  llmltatlan 
usoally  accorded  to  Infants  and  married  women,  are  not  tnsed  apon 
anj  general  doctrine  of  law  tbat  they  cannot  be.  subjected  to  their 
action;  It  depends  solely  upon  leglslatire  discretion  In  each  inatnaca. 
p.  BtL 

Olted  In  Uorgao  v.  Des  Uolnes.  GO  Fed.  209,  19  D.  S.  A[^.  593. 
t  aot  UmlUng  right  of  acdon  against  ettj  Cor  Injuries  re- 
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ntttnc  from  def«ctlTe  sldewalka  (&lBmiliiK  6.  0.,  M  Fed.  461);  Qar- 
rlMKi  T.  HQl,  81  Ud.  559,  S2  AtL  192,  aet  Umltliw  Urns  for  cktmI 
4rf  wQli.  ni«  foHowlss  cuei.  conitniltit  Tulom  Iftwa,  dt«  the 
pftodpal  !■■»■  on  pohit  that  conrts  can  make  no  axceptlou  t»  stnN 
Ota  where  leslslatnre  baa  made  n<Hie:  Madden  ▼.  LancaMer  Oa^ 
48  Fed.  m,  S7  n.  a.  App.  B2S,  ShreTB  t.  Obeaamui,  W  Fed.  78^ 
8S  Q.  8.  App.  fl7d,  Ptanall  t.  Qnmi  Nortbeni  Bj..  TS  Fed.  MO; 
B^d  Pavlnc,  ete.,  Oo.  T.  Ward,  88  Fed.  8S,  95  U.  8.  App.  742.  ud 
dtaaentlns  opinion  In  Btrjkar  ▼.  Board  of  Commrt.,  TT  Fed.  682,  40 
V.  8.  App.  SSS. 

HlBcellaneooe.— ated  la  Lwma  t.  merenaon,  40  Fad.  S&O,  but 
■Dt  In  point 

M8  D.  8.  QS2-S28,  27  L.  807,  WASHINOTON,  VTO.,  B.  B.  t.  DIS- 
TBIOT  OF  COLDMBIA. 

ftieat  tnUioada. —  Whwe  street  nOrond  la  bennd  by  atatnte  t» 
pare  between  Ite  tncka  end  (or  two  feet  on  eacb  aide,  and  aneh 
pBTement  Is  necesaui)7  more  expenalve  than  that  of  rest  of  atreet. 
It  cannot  be  rellered  from  HabUlty  for  tas  bj  psflag  proportionate 
anonnt  based  on  width  erf  street,  p.  525. 

Olted,  argaeiulo.  In  Ottj  t.  Prescott,  61  Im.  Ann.  UZT,  26  So.  871. 

108  U.  S.  628-541,  27  L.  812,  BUOOIAB  T.  ILLINOIS. 

Statntss. —  Qranta  of  Immnnltj  from  legltlniate  goremmental 
eontiol  are  nerw  preanmed;  nnless  exemption  la  dearlj  eatabllsbed, 
leflstature  la  free  to  act  on  all  subjects  within  its  general  Jurisdic- 
tion, p.  381. 

ated  in  Oorlnrton,  etc.  Oo.  t.  Sandford,  164  D.  8.  B80,  fiSS,  41  U 
B82,  063,  17  8.  OL  201,  202.  holding  Immnnlt7  from  tazatlott  never 
presumed;  Atlantic  etc.,  R.  B.  t.  Mlngua^  T  N.  Hex.  8T6,  34  Pac 
887,  extwtakw  of  time  for  completion  of  road  cannot  be  presumed. 

OaiTlan.?—  State  ma;  regulate  ratas  of  charges  bj  railroad  gob- 
panlea  nnleaa  reetialaed  bj  charter  prorlalona,  p.  S81. 

Beaflfmed  tn  Dow  ▼.  Beldelman.  UO  D.  S.  688.  SI  11  B4S,  8  &  OL 
USA.  Otakttco.  ete.,  B.  B.  v.  Jones.  11»  lU.  877,  S»l.  908,  41  Am.  8L 
Bcp.  286.  286.  806,  87  N.  B.  ail,  204,  256,  M  L.  B.  A.  1411,  14»,  UO, 
WtiUnan  t.  Ohleago.  etc.  By.,  88  Mich.  611,  47  N.  W.  4M,  FUwe 
V.  Mti-hlfiT.  stc,  B.  Oo.,  lis  Mich.  8H.  7«  N.  W.  688,  641,  BaUroad 
Oommrai  t  Bailraad  Oo..  22  8.  C.  232,  and  Norfolk,  etc..  B.  B.  r. 
PendletOQ.  66  Va.  1007,  II  S.  B.  1083.  Olted  In  Bodd  v.  New  Tork, 
148  U.  B.  647.  86  L.  2&T.  12  8.  Ot  4T7.  mllnc  almtlarlr  as  to  demtor 
charges:  Hockett  r.  State,  IDS  lad.  260,  06  Am.  Bep.  207.  S  N.  B. 
183.  triepbone  charges:  Olty  t.  Narln.  101  Ind.  143.  47  N.  E.  026, 
41  L.  B.  A.  340.  charges  on  street  nllwaja;  Stlmaon  r.  Boomlnc 
Co..  100  Hleh.  860,  88  N.  W.  148,  by  boom  company:  Northern  Per. 
B.  R.  *.  VMTltorr.  8  Waah.  Ter.  811, 18  Pte.  808,  tn  absence  of  Icfte- 
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latioQ,  courtB  may  oom[»el  railway  to  esUibllBb  ataUoiiB  Im  piopcf 
places;  Iltlaots  r.  Ohlcaco.  etc.,  K.  B.,  U  Bias.  686,  16  Fed.  TOT.  tat 
Bullard  t.  Northera  Pac.  a.  E..  10  Mont  181.  26  Pac.  12S,  11  L,  R. 
A.  ISO.  and  il.  arffoendo.    See  20  Aja.  St.  Bep.  889,  aota. 

Approved,  but  beld  Inapplicable,  In  Boathem  Pac.  Oo.  t.  Board 
of  Ballroad  Commn..  78  Fed.  2SD,  boldlnx  SUte'a  power  UmlM 
to  flxlng  reaacmable  rates;  Attorney- General  ▼.  Old  Colony  B.  &. 
160  Mass.  87.  35  N.  B.  236.  22  L.  B.  A.  119.  bnt  boldlDg  legldatnn 
cannot  compel  failroada  to  Issne  nnlTersal  mileage  tickets  (but  »e« 
dlSBcctUuK  opMon  In  &  0.,  160  Mass.  flS,  SS  N.  B.  260,  22  L.  B.  1. 
122). 

DlsUngulsbed  In  OoTlsgton,  etc.,  Bridge  Oo.  t.  Eentncky.  IH  t). 
8.  213.  38  L.  067,  14  S.  Ot  1091.  denying  power  to  regnlate  tolti  m 
Interstate  bridge. 

Oarrtars. —  Amendment  of  railroad  company's  charter  empoww- 
ing  It  to  fix  rates  by  by-laws  did  not  Imply  power  to  exceed  nM 
fixed  by  State  laws,  power  to  make  by-laws  being  restricted  tn  diar- 
ter  to  sncb  as  were  not  repugnant  to  State  laws,  p.  K33. 

BeaSrmed  in  IlUnola,  etc.,  R.  R.  t.  UUnola.  106  U.  S.  542,  HS,  2f 
L.  819,  a  8.  Ct  639.  Cited  in  Railroad  Oommtaslon  Cases,  ue  U. 
S.  B2S,  320,  29  U  642,  643,  6  8.  Ot  342,  348.  grant  of  power  to  fix 
rates  does  not  dlveet  State's  power  of  supervision;  Atlantic,  etc..  B- 
Co.  T.  United  States.  76  Fed.  192.  t»3,  194,  power  ot  radlwaya  to  fix 
rates  did  not  exempt  tliem  from  congresrional  snpemsioD. 

CorporatloBs. —  Wben  words  of  charter  are  plain  and  clear  and 
lead  to  no  absurd  conclusion,  extrinsic  facts  will  not  be  considered 
In  interpreting  tbem,  p.  534. 

Cited  In  United  States  r.  Orabam,  110  U.  9.  221,  28  L.  127.  3  S. 
Ct.  683,  construing  statute  allowing  mileage  to  naval  officers;  United 
States  T.  HIU,  120  U.  S.  ISO.  80  L.  631,  7  S.  Ct  616,  afBrmlng  S.  O. 
25  Fed.  S79,  construing  act  of  Oongress  regulating  fees  of  District 
Court  cleric,  and  bolding  practical  constmctlon  governed  wbue 
meai^Dg  doubtful;  Pentlarge  t.  Kirby,  19  Fed.  G04,  constming  stat- 
nte  penalizing  false  stamping  of  wc«d  "  patented; "  Owtsey  v.  Ter- 
ritory. 7  N.  Mex.  96,  82  Pac  607,  Ifl  L.  a  A.  856,  stntnte  regnlatlDC 
sales  of  liquor. 

lot  D.  8.  641-043,  Srr  lu  818,  tlXINOIS  OBHTBAL  B.  B.  T.  lUA- 
M0I8. 

Statutes. —  (frants  of  Immunity  from  legitimate  goveromeotal 
oentrol  are  never  presumed;  unless  exemption  is  clearly  established, 
legldature  la  tree  to  act  on  all  sabjecte  wltbln  its  general  Jnrisdie- 
tloa,  p.  542, 

Carriers. —  State  may  regnlaite  rates  of  cbarges  tty  TBilroad  gob- 
panlea  unless  reatrained  by  charter  provisions,  p.  542. 
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BMlBrmed  In  Dow  t.  Baldelman,  125  U.  S.  688.  81  L.  843,  S  S.  Ot 
1029.  Principle  applied  in  Bndd  t.  New  Tork.  14S  U.  S.  M7,  36  L. 
3B7,  12  S.  Ct.  477.  ••  to  derstor  ctaargea;  Hockett  t.  Btmte,  100  Ind. 
ass.  S  N.  a.  183.  telephone  ch&rgea.  Olted  Id  IIMdoIb  v.  Olilcngo.  ate., 
a  B.,  U  Blaa.  585,  16  Fv6,  707,  arrnendo. 

Oarrfen, —  Amendment  of  nUlioBd  companr'a  cbaMw,  empower- 
ing It  to  Ox  iBtea  bj  by-IawB,  ffld  not  Imply  poww  to  exceed  nUea 
Ixed  by  State  lawa,  power  t*  make  by-Iawm  being  restricted  ia 
cbarter  to  ancb  ■■  are  not  repngnant  lo  State  laws,  p.  512. 

Olted  iB  Atlantle,  «t&,  R.  Go.  t.  United  States,  76  Fed.  193.  IH 
power  of  rallroada  to  fix  rates  did  not  exempt  tbem  from  congrea- 
■kMuU  SDperrislon. 

108  n.  S.  HS-KO.  27  I-  820,  HAWLBT  t.  FAIRBANKS. 

Appeal  a&d  tmt. —  Wbere  distinct  cansea  of  action  are  united 
ta  one  Bott,  and  dJednct  Jndgments  are  rendered  for  or  against  the 
•ereral  paiiles.  sncb  Jadgmenti  cannot  be  nnlted  to  give  Jnrladlc- 
Uon  oa  appeal,  p.  MS. 

ated  la  Heoderaon  t.  Wadswortb.  115  D.  S.  276,  S9  L.  879.  6  8. 
Ct.  48,  Slid  Hx  parte  Pbceirix  Ini.  Co.,  117  V.  8.  369.  S9  L.  024.  6 
S.  Ot  772.  similar  cases;  Stewart  t.  Dnnbam.  116  U.  S.  05.  20  U  831. 
G  8.  OL  1164,  and  GJbaon  v.  Sbofeldt.  122  D.  8.  38,  80  L.  1067,  7  & 
OL  1072.  only  plaintiff  In  creditors'  snit  whose  demands  are  Jurla- 
dlctlonally  sufficient  can  appeal;  Clay  t.  Field,  138  U.  B.  479.  84  L. 
1049,  11  S.  Ot.  -tZi,  seTeraJ  claims  In  admiralty  are  not  Jolittble 
to  give  appellate  Jnrisdlctlon;  Walter  t.  Northeastern  B.  R.,  147  U. 
8.  873,  37  L.  20S.  IS  Sl  Ct  360,  distinct  asaeesments  not  Jotnable  for 
purpose  of  injunction;  Slonx  Falls  Nat  Bank  t.  Swenson,  48  Fed. 
624.  taxes  against  stockholders  cannot  be  aggregated  to  give  Jnrla- 
diction  to  enjoin  eoUectlco;  Bnsey  t.  Bmltb.  67  Fed.  16,  heirs  cannot 
be  Joined  to  give  Jnrisdlctlon  In  snIt  by  creditor;  Smltbson  t.  Hnb- 
btfl,  81  Fed.  094,  aggregation  ot  dalme  cannot  giTe  Jarlsdtctloa  to 
eajeln  bank  recHver;  Wbdess  t.  St  Louis.  96  Fed.  S67.  868.  869, 
owners  of  sereraJ  tots  oannot  Join  so  as  to  gtre  Federal  court  Juris- 
dletlOD  to  enjoin  assessment;  and  Hartford  Fire  Ins.  Co.  t.  Bonner, 
«tc.  Co.,  44  Fed.  167.  11  L.  R.  A.  628,  and  n. 

DUtUgvlstaed  In  Dafta  y.  CorUn,  112  D.  a  40.  28  L.  a»,  9  8.  Ot 
0.  wbere  Interests  were  Joint 

Appeal  and  emr.— -  Wbere  seTera]  distinct  Jvdgmeota  are  nalted 
r«r  ptupoae  of  appeal,  court  w4ll  dtamlas  tbose  cansea  Id  wbl^  mun 
iBT^dved  Is  iDsnOdent,  retaining  otben  for  adJndlcatloB,  p.  649. 

Reaffirmed  In  Davta  t.  Schwarta,  155  tl.  8.  847,  80  L.  296,  15  & 
Ot  248.  Cited  tn  Hardls  ▼.  Casa  County,  42  Fed.  636,  holding  antt 
dlsmlsslble  at  any  stage  of  proceedings. 

Xnatelpal  oorpoiatlotia. —  Where  facts  of  Issue  nf  mnnlelpal 
boada  and  liability  of  city  Uiereoo  have  been  Judicially  determined 
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bT  fndKiDMit  of  OlrcaK  Oonrt  no  farttier  esrtlflcBte  tnm  t»wa 
ofllcen  is  necesBary  1»  compnl  oonaty  deik  to  anf  tax  to  pMy 
JndEmettt,  p.  CSfiO. 

DtaUnfntebed  in  Seltwrt  t.  Lewta.  122  U.  B.  208^  10  Ii.  11601  T  & 
Ot  IIM.  under  faeCi. 

Honieip&l  oorporatlMu. —  la]imetk»  BgnlnBt  tntoAdpal  oflkm 
befora  Jadsment  acainat  It  was  rendered  on  Ita  bonds,  cannot  pn- 
rent  enforcemott  of  tax  by  drcolt  Oooit  to  aatlafj  Ita  JDdganf, 
Pl  GBZ. 

Roafflnned  In  Holt  Oannty  v.  national  Ufe  Xbk  Oo^  M  VW.  IK. 
4»  U.  a.  App.  SS6. 

106  D.  &  CS2-WS.  27  L.  811.  BX  PABTB  HUNO  HANQ. 
Conrts.—  Except  In   cases  affecting  ambassadors,   other  pnbUe 

mlntatera,  or  ctMisnlB,  and  tbose  In  which  State  la  party.  J 

OoBTt  can  issne  b&beaa  corpna  only  in  aid  at  Ita  appellato  J 

tion.  p.  GD2. 

Not  dted. 

108  0.  a.  BS8-B6S,  27  L.  819,  HEATH  t.  PHILUPS  OOUNTT. 

Oonntlea. —  Drafts  drawn  by  leree  Inapectora  on  levoe  beaanrer 
of  PbllHpa  connty.  under  Arkansas  act,  February  14.  18U,  and  re- 
newal bonds  Issned  by  oonnty  clerk,  nnder  act  Jaonary  10,  ISSl, 
do  not  ONistlttite  Indebtedneea  of  connty  for  whtcb  actlao  wilt  H« 
against  tt,  p.  6H. 

ated  111  Uebnian  ▼.  Ban  Frandsco,  11  Savy.  ITt  24  Fed.  721. 
boldlng  dty  not  suable  on  bonds  Issued  bj  board  of  pabUc  worka. 

DtoUnmlebed  In  Klmb&ll  *.  Board  of  Oommrs.,  21  Fed.  147.  hold- 
ing bonds  Issued  for  ooDstmctlon  of  county  roads  are  connty  obU- 
gatlcHia.  altbougb  oooitty  not  taxable  as  entirety  for  such  roada. 

Eqnltr  wHI  sot  compel  levy  of  tax  to  pay  clalma  agalBst  levea 
diatrlet.  If  acUon  at  law  tb»eon  is  barred  by  statute  of  Umltattooa^ 
p.  660. 

108  U.  &  BOO-MO,  27  L.  Sll,  EX  PARTE  TOM  TONO. 

Courts. —  Id  civil  SDlts,  qneatlons  cannot  be  certified  to  SapmM 
Oonrt  on  dtTlslon  of  opiidoo,  unless  Dual  ludgmeat  baa  been  re^ 
dered  to  Olrcnlt  Oonrt;  aliter  In  criminal  pnioeedlngs.  p.  906. 

Cited  In  dlasentlnf  opinion  In  In  rs  Barker,  06  Vt.  18.  majort^ 
holding  statutes  allowing  exceptiwu  In  dTll  cases,  Inapplicable  to 
habeas  corpns  proceedings;  Darnell  r.  Lyon,  SO  Tex.  4S&  SB  S.  W. 
810.  argnendo. 

Actions. —  Proceedings  to  enforce  dvU  rights  are  dfU  proceed- 
logs,  and  proceedings  for  punlaliment  of  crimes  are  criminal  pro- 
ceedings, p.  0Q9. 
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Wbtmm  wfui  proeeadlnga  are  tn  lutni*  «f  drS  procMdlati^ 
kMkavik  tHOtnted  to  wtmm  trMdom  from  enstodr  ander  erlmliul 

OtMd  iB  KnrU  T.  UeflUt,  lU  U.  &  4M,  S»  L.  4S0,  •  8.  CK.  Idi 
wflt  of  habeas  cMjnu  !■  not  remoTmble  to  Fedenl  eonrt;  Funs- 
wortti  V.  Uoatna,  129D.  &I18,82L.ei8,9B.OL3«.  u^Ian 
Borris*,  8  N.  Uex.  067,  49  P«c.  211,  habMS  corpns  order  In  tenl- 
tMM  mart  not  appealable  to  Federal  Snpreme  Obnrt;  Oron  t. 
Bnrtte.  MS  D.  6.  S8,  88  L.  898,  U  B.  Ot  24,  Bnpreme  Court  canint 
rartew  tfedMoD  of  conrt  of  Dlatrlct  of  Oolnmbla  In  habeaa  oorpv 
proeeedinK:  BeoderBoa  r.  Jamea,  S2  Ohio  St  269,  80  N.  H,  807,  37 
Ii.  R.  A.  288,  flnal  onla  of  dlacharg*  la  rsYenlble  on  error;  United 
StatM  r.  Sanfea,  144  D.  8.  821,  86  L.  448,  13  &  Ot  818,  In  n  W* 
Lee,  11  Sawy.  482,  28  Fed.  4T8,  ajid  In  re  Klnc  01  FM.  486,  arso- 
•adOL    See  87  Am.  Dec  S>6k  Bota 

Oooitt. —  Sopreme  Oontt  baa  mt  JnrUdlctlan  to  review  qneattoaa 
eertUed  in  habeaa  corj^m  proceedlnga  before  entry  of  final  Jodf- 
meat,  p.  B80l 

Beafflrmed  )n  Etx  parte  Olodomlro  Oota,  110  U.  8.  885,  28  L.  ITX 
4  a  Ot  ».  cited  la  In  re  HammDl,  0  a  Dak.  881,  «»  M.  W.  E7R, 
boldlnc  order  In  hidwu  o»pD>  proceeding  Is  final  and  appealaUfc 

108  U.  a  S81-<MB.  2rL.  828,  GIBSON  T.  BBUOB. 

BwTal  of  eauM  la  not  allowable  anle«  peHtton  thenCor  M  BM 
la  Stata  eenrt  at  or  before  term  at  whldi  caaee  coold  be  flnt  trtaS, 
n^beteie  trial,  p.  S68. 

Cited  IB  Oeodnew  t.  DoUlmr,  26  Fed.  4T0,  twldioc  cawe  set  i» 
voraUe  after  appeal  and  remand. 

llM i1  of  eaoaaa.—  Catue  cannot  bo  ramoTcd  tram  Stat»  cecrt 

e»  VMeral  eonrt  imder  act  of  ISTS.  nnleoi  reqidalte  dttsoniUp  ef 
paitlea  edatt  both  when  anlt  la  begun  and  when  petition  la  filad, 
P.B68. 

The  following  cldng  casM  raalflim  thla  ajUabna  principle: 
Honston,  etc.,  B.  Oo.  t.  Bhlrtej,  111  U.  8.  860,  28  L.  4M,  4  &  OL  471, 
ManeBeld,  etc,  Br.  t.  Bwau,  111  D.  8.  881,  28  L.  468.  4  8.  Ct  Bll. 
Aktn  T.  Akefh  117  O.  &  186,  28  L.  888.  6  &  OL  660.  Btevena  t. 
Nlchtda,  180  n.  &  281.  82  L.  918,  0  S.  OL  810;  FrcUngbnysra  t. 
Baldwin,  23  Blatcht.  1.  2,  10  Fed.  40,  MacNaagbton  ▼.  Bontb  Pbc;, 
ete^  B.  B.,  10  Sawy.  118,  Ddnej  r.  OommercUl,  etc.,  Ina.  Co.,  11 
Sawy.  188,  24  Fed.  657,  BrinkerboCC  t.  Uorria  Canal  Co., 
18  Fed.  97,  Forr  r.  HerrlmaA,  18  Fed.  604,  OarrlCk  t.  Ijandman. 
ao  Fed.  31t  Ondger  r.  Weeteni,  etc.,  B.  Co..  21  Fed.  82.  Schnadlg 
T.  FleMAer,  28  Fed.  465.  Heme  t,  Dillon,  29  Fed.  466.  Beddon  r. 
Virginia,  etc..  Co..  36  Fed.  8,  1  L.  B.  A.  109.  Bnmbsm  v.  First  Nat. 
Bank.  18  Fad.  165,  168,  10  O.  ft  App.  488.  OraaweU  t.  Betenger,  D8 
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FmL  530.  U  U.  S.  App.  101,  Foster  ▼.  Puaeonld.  etc^  B.  Oo^  14 
Ped.  2T3,  Amr  r.  Manning,  144  Maas.  1&4,  10  N.  B.  740.  HmiuIoii 
T.  lADcasblK  Ina.  Oo^  107  N.  a  103,  12  8.  E.  241.  10  L.  R.  A.  61 
BlackweU  t.  Lrncbbarg.  etc.,  R.  R.,  107  N.  C.  219,  12  8.  B.  US, 
LawBOD  V.  Rlcbmond,  etc..  R.  R..  112  N.  C.  368,  17  a  B.  172.  and 
Balrd  T.  Rlcbmond.  etc..  R.  R.,  113  N.  0.  608,  18  S.  B.  eSB. 

Oited  In  Moore  v.  Edgefield,  32  Fed.  SOO.  and  Jarboe  t.  TMBpKr. 
S8  Fed.  217,  holding  Tested  jnrlsdtctlon  of  Federal  oontt  eamiot 
ba  dlTested  by  change  of  residence;  Richmond,  etc..  R.  Oo.  t-  Find- 
ley,  32  Fed.  642,  holding  Introduction  of  new  portlea  does  not  give 
right  of  ramoYal  onlesa  cause  separable;  Kcenlgoberger  t.  Blcb- 
mond,  etc.  Co..  1&8  17.  S.  00,  89  L.  892,  US  S.  Ot  TOO.  and  1m  Mod- 
tagne  t.  T.  W.  Harvey,  etc.,  Co.,  44  Fed.  647,  argneodo. 

108  D.  S.  664-0S&,  27  L.  82S.  NRW  JBRSET  ZINO  CO.  t.  TROTTBR. 

App«al  and  oiTor. —  Where  declaration  In  trespaaa  coDtalM 
conntB  quare  clauaum  and  de  bonis  asportatls,  and  neither  paitr 
•ets  ap  title,  there  can  be  no  appeal  to  Supreme  Oonrt  for  judgment 
less  than  $6,000,  p.  M6. 

^ipaal  aad  «ttot.—  Jortsdictloa  la  detnmlned  bj  valoe  to  dis- 
pute In  appellata  court;  ooUatenU  effect  of  Judgment  In  aootbw  aott 
between  same  or  other  parties  cannot  be  considered,  p.  060. 

Cited  la  Henderson  r.  Wadsworth.  lUi  D.  8.  276,  20  L.  STB;  «  8. 
Ot  4S,  boldlng  distinct  Interests  cannot  be  aggregated  to  give  Jinia- 
dlcthm;  Gibson  t.  Shnfeldt,  122  U.  8.  29,  80  L.  1084,  7  a  Ot  IWT, 
htridlng,  wha«  Judgments  In  creditors'  suit  are  separable,  amount 
of  each  goTema:  New  Bngland,  etc.,  Cov  t.  Gay,  145  TJ.  a  ISl,  SB  L. 
618,  12  a  OL  817,  holding  difference  between  amount  recovered  and 
amount  claimed  governs  on  appeal  bj  plalntlfl. 

108  U.  a  968-667.  27  L.  812,  BX   PARTB  BAI/nHOBB,  VTO, 
B.  B. 

Appeal  and  error. —  Order  vacating  and  quashing  writ  of  re- 
plevin, on  demurrer,  for  want  of  Jurisdiction,  and  awarding  cotts 
against  plaintiff  aod  execntloa  therefor,  la  final  Judgment,  mbject 
to  writ  of  error,  p.  B66. 

Kandamus  casnot  be  used  to  perform  office  mt  writ  of  oror,  p. 
667. 

Gtted  In  In  re  Morrlaoo,  147  U.  a  26.  37  L.  60,  IS  S.  Ot  200;  In 
re  Atlantic  City  R.  R.,  ISl  D.  S.  630.  41  L.  080.  17  &  Ot  208.  Halted 
Ststea  V.  Swan,  60  Fed.  649.  600;  81  D.  a  App.  lU,  and  People  v. 
Onutett,  180  DL  842,  28  N.  B.  SSI,  boldlng  writ  would  not  Isaoe  to 
eompd  court  to  vacate  order;  Matheaon.  etc.  v.  King.  82  Fla.  4U, 
13  Bo.  882.  will  not  Issue  to  correct  errors;  State  v.  Hocker.  S3  Fla. 
287.  14  So.  6S8.  refusdng  writ  of  prohibition  where  lower  court  had 
Jurisdiction;  State  v.  Toung.  31  Fla.  001,  84  Am.  St  Bep.  44,  12  Bo. 
67B,  U  L.  R.  A.  63S.  arguendo. 
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Xanduniu  aimot  laene  to  brint  np  for  rerlev  Jadgmeot  •<  Olr- 
Gott  Court  oa  i^m  to  Jottodlctlon,  p.  SST. 

ated  to  In  n  P«siu7lTtuil»  Co..  U7  U.  S.  463,  34  L.  789.  U  B.  OL 
%U.  boUlns  writ  will  not  lie  to  oompel  ninsUtemrat  of  cmim: 
Amerlcu.  etc..  Co.  v.  JacksonTille  Rj.,  148  U.  S.  379,  37  L.  489,  It 
8.  Ot.  7S1,  will  not  lie  to  review  decree  alleged  to  be  made  wltbont 
jDrlBdlctloiL 

lOft  D.  a.  567-^98,  27  L.  824,  SOARBOROVOH  T.  FABGODD. 

-  No  Jndgment  or  decree  of  State  court  can  be  reviewed 


a  Oonrt,  onleM  writ  ot  error  la  bnraxbt  wltbln  two  jeaim 
after  entr?  of  Jndffmemt,  p.  S68. 

Ctted  iB  Wbltflltt  T.  Union  Depot,  122  U.  S.  Ses,  30  L.  1150,  7  & 
Ot  1240,  and  Credit  Co.  t.  Arbanaaa,  etc.,  Rj..  128  U.  a  260,  82  L. 
449.  0  8.  CL  lOS,  nillns  almllarlr  aa  to  appeal  from  drcntt  Court; 
Dnlon  Fac  Hj.  t.  Colorado,  etc..  By-.  M  Fed.  23,  12  0.  8.  App.  110, 
dlBmlKdDC  writ  not  filed  In  time. 

Appeal  aad  vror, —  Writ  of  error  la  not  bronzbt,  to  legal  meuH 
^t  W  term,  onUl  It  la  fllad  in  coort  wUcb  rendered  Judgment,  p. 

Cited  In  FoUeja  r.  Black  Birer  Co.,  118  U.  &  88.  2S  L.  9SB,  6  B. 
Ot  S70,  boldlng  statute  beglna  to  run  from  date  of  tiling  writ; 
United  Statoa  t.  Baxter.  61  Fed.  «24,  10  U.  8.  App.  241,  dismissing 
writ  allowed  bat  not  filed  wltbln  atatntorj  period:  TbreadgUl  r. 
Flatt,  71  Fed.  8,  and  Mtitnal  Ufe  Ine.  Co.  t.  Pbtnnej.  76  Fed.  618^ 
48  D.  a.  App.  oO.  deOTlng  Jurisdiction  where  record  did  not  show 
writ  filed;  Waxabachle  r.  Coler,  82  Fed.  288,  writ  la  sued  out  b7 
being  obtained  and  Issued;  Sammia  t.  Wlgbtman,  26  Fla.  662,  6  So. 
174.  filing  of  writ  removefl  record;  Mate  t.  Mitchell,  29  Fla.  308, 
10  8o.  748,  acrrlce  of  writ  la  made  bj  lodging  It  In  conrt  which 
rendend  Jndgment;  Warner  t.  Tezaa.  ete^  By.,  H  Fed.  KS,  S  U.  ft 
App.  047,  arguendo. 

lOe  U.  8.  96S-B70.  27  L.  828,  LOUISIANA  ▼.  NEW  OBLBANS: 

Conrta. —  Wbcrre  creditor  of  dty  prays  for  mandamns  to  compel 
dtr  to  exbauat  Ha  powers  of  taxation.  It  oecessair,  to  pay  relator's 
dalm,  and  Judgment  was  entered  In  exact  form  prayed  for,  with* 
out  ^wdfrlng  rate  of  taxatteo.  no  Federal  question  arlaea  to  giTO 
•npreme  Court  Jniladlctlon  on  wpekl,  pp.  089,  6Vk 
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Hw  QJUtJOM  in  the  fore^iag  anTiotetiogw  imdwU  iH  horn 
the  foDowing  S^pwti  and  all  preoedii^  diem  is  eudi  State 


Mo.  An-  

»«l■I>-^ 

..     06 

(«iMptlagU) 

N.  J.  Eq 

N.  Y. 

N.a 

N.  D.    

P».  

B.I 

Tenn 

Tex.  

Ind   AP-  

..     22 

K«M.Ap.  ...;. 

K7 

..       1 
..  101 

Ww 

wyo.  

Mich.  

Am.  Hep 

Am.  St  Rap. 

with  duplicate  referenoee  to  the  Reporter  STstem  and  later 
oasea,  inolading 


Sop-CL 1»  N.  B.  . 

Atl.   ...'. 4S  N.  W. 

Pae.  H  S.  B.    . 
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THE   DECISION'S 


Supreme  Court  of  the  United  States, 


AT  OCTOBER  TERM,  1888. 


SAJfUKL  OSBORfTB,  Jr.,  Fif.  in  At.. 

OOnUTT  07  AD  AHS,  IN  THE  STATE  07 
NEBRASKA. 

IN*  a.  CL,  BepwUt^  td..  L 1) 

CbvN^p  bmidt,f»r  ahtU  purpottt  ittutd. 

AMmbsiW  mlD  k  nota  work  of  Intenul  Im- 
wmiaaMit,  wttUn  the  mewiiDB  of  ttia  StMats  of 
WituMfca.  ■athoitdng  oooiia«  to  Ijria  bondftoald 


n  or  Kay  work  of  InMcwl  li 


ruaiMtJBedllixgf.  1883. 


EE77J 

r.  DteUtd 


OeLis.isas. 


PrSBROBto  the  CircultCoimof  the  UoiUd 
Btma  for  tlw  tHatrict  of  Nebrulu. 
The  hlMorjr  and  Cacta  of  the  cwe  vpfoi  in 
tte  opinion  of  the  court. 
Ob  petitioii  for  «  rebnrlng. 
Mmn.  J,  0.  OofwIb,  AJdn*  H.  Bowea 
and  J«ha  B.  Asm.  for  phintUI  In  error. 
Mmtn.  John  Dontehna  ud  John  M. 
'  ndant  In  error. 


Mr.  Juttfet  Ht1>b  ddlrered  the  opinion  of 

«  OOUIt: 

This  can  WH  dedded  at  the  last  Term  ol  tbli 
com,  and  la  rnraited  in  IM  U.  8..  181  (antt, 
190].  We  Ibere  heM  that  a  Meam  grlM  mul  waa 
~Dt  a  woik  of  Internal  Imptovement,  withir  "■  - 
audng  of  the  Statute  of  Ndraka.  appn  ._ 
efenuuT  IB,  18W,  tuithoTlzliig  couadea,  dtiea 
idDmanott  of  organized  oountlea  "  To  laane 
Ma  to  aid  in  the  oonatroction  of  anf  raSioad 
^  other  wotkoi  Internal  tmprovemeat."  Itiraa 


EOT..  leiLortetbededBlcHiBof  I 
t  rTiilaarta.  Ill  btddingthal  a  Mean 
tod  of  grist  mill  It  of  (he  daaa  of  Inl 


lecmirta 


for^refaaaring  waa  t 

of  Nebrvka 

.  tliat  a  griatmlll  ope^ 

ter  power  WH  a  woA  of  Iniemal  Im- 

_  , wltUn  (be  ■*— "i"g  of  the  before 

^Ito— J  atMotai  TbeJndgmaitwaaaatpeDd- 
t  fn  order  that  appellee  ml^t  have  an  oppor- 
ai^  of  pieaeotlngtha  foil  text  of  the  o^dnion 
tta  alaM  eonit  That  haa  been  done  at  the 
■eat  Tma.  na  oaee  to  which  ref  oenoe  la 


made  ie  Zhwar  v.Mmriek  Oo.  [14  Her..  8371. 
the  ot^nlon  in  which  waa  not  Died  in  the  atate 
court  unti]  after  the  doae  of  our  laat  Term. 

It  la  quite  true,  aa  claimed  by  counael  for  ap- 
pellee, that  the  atate  court  doea,  In  that  caae, 
rule  that  a  water  Kriit  miU  la  a  work  of  fnleraal 
improvement  within  themeanlngof  the  statute 
In  qnestlon.  But  the  ooort  takea  care  to  aay: 
"In  our  view  there  ia  a  clear  dlctinctlon  between 
aiding  the  devdopment  of  the  water  power  of 
the  Bute;  a  power  that  la  continuing  in  its  nat- 
ure and  may  be  used  without  coat  or  expense 
and  must  be  used  at  cert^n  points  on  a  stream 
where  a  dam  can  be  erected  and  power  obtained, 
and  a  ndll  propelled  by  steam  that  must  be  at- 
tended wits  a  continuous  coat  for  fuel,  and  may 
atanytlmebemoTedtoanotherlocalitr."  So 
far  from  the  declaioa  of  the  atate  court  fumiah- 
Ing  any  ground  for  a  rehearing.  It  ia  an  authoi^ 
i^  in  Eupport  of  that  conatmction  of  Oie  Act 
of  1867  which  exdudes  steam  grlat  mlUt  from 
the  dasa  ctf  int«nal  improvements  In  aid  of 
which  counties,  dtiea  and  piedncts  of  organ- 
ized conntiea  ore,  by  that  atatute,  authomed 
to  Issue  tbelr  bonds. 

Th»TAMtrii\9  it  dtnui. 


OITIL  BIGHTS  CASEa 

nriTMD  STATie,  F^., 
f. 

HUBBAT  StiXlMt. 

■T  a  eartUlcate  of  dlvUon  in  opinion  between 


UnrzD  Statm,  P(f.  in  At., 


F, 


HtoaasL  Rrur. 

to  the  Circuit  Court  of  the  United 

States  for  the  District  (tf  OaUIomia. 


to  gtn  evlilaDOS  In  favored 

u  Coot  In  oonflM  wtth  tte 

It.  rSt  fiopla  V. Bndr.N 

aVw  VocWdNrow  lUanDSRlan  or  wtattea  ud 
Dsciaea  knM  aUnratsd  br  the  aril  Blatali  UU  nor 
liyae  Pwirteanlh  AmwHfiaant.  Stats  v.  OIbsoti.M 
Ind^Wi  >■  <X, » AoL  Bap., a. 

an 


,y  Google 


SDTBmiB  couBT  or  THS  Ukttu)  Statu, 


Uhtted  States,  P^., 
SAifUKL  Nichols. 

ON  A  certUcaU  of  dividon  In  opiidoD  betweoi 
tbe  Judges  of  the  Circnit  Court  of  the  Unit- 
ed Stoteator  tlu  Wwteni  District  of  Utssoiui 


Dxitsd  States,  P^., 

SaXUKL  D.  BDiaLETOR. 

OH  a  certificate  of  division  in  opinion  between 
the  Judges  of  tbe  Circuit  Court  of  tbe  Unit, 
ed  Ststei  for  the  Pouthem  District  of  New  York. 


RiORAXB  A.  RimKBOii  AiTD  Sallib  J.  Ronin- 
■OB,  Via  wife,  Plfft.  in  Err., 


Oct.  Tnui, 

freedom  In  tbe  United  States,  and  Oaogioi  mu 
probsbljMW  biwidlraotlr  entoroing  Its  pnvMiwL 
yet  moh  leglelatlve  power  eztcods  oidj  to  tbe  wb- 
JeotofalaTerj'BndltB  Inddeota;  andlbedeoMI  of 
equal  aacommodatloDs  in  Inas,  public  ooDTcnuxta 
and  placee  of  publto  amusement,  which  k  (ortUddMi 
br  the  eecUons  In  Question,  mpoees  do  bsilgc  of 
■UTery  or  InToluotur  servitude  upon  tbe  paitr.bet 


(Bee  &  C,  B^Mrtw's  edi„  S-«£.) 

Oita  BuMiAet—etmtt^tuiiotuiU^  of—lSth  and 

14&  OanttilutiMal  AmmdmaiUt—TfrTiloTit* 

—Bitfoiet^  "'     ■■ 

CoBgreu. 

•L  nie  ist  and  U  seotloiM  of  tfaearil  KlKbtB  Act, 
lioaed  KsnA  1,  ISn,  are  unconstitutional  enact- 
menti  as  upUed  to  the  several  States,  not  bclna  au- 
tborlMdslffierbrtbeUtliorKth  AmendmaDte  of 
lite  CoDstttntlon. 

t.  The  11th  AmSDdmeat  li  problbltary  upon  the 
States  onljr,  and  the  kcWaflon  authorized  to  be 
*'"-*~*  *~  Ooumss  tor  enfoiolnf  It  la  not  dfrsct 


. .  — ^  which  the 

I  iwohiMted  from  maktns  orcmfordnK  cei> 

or  dolns  certain  acts,  but  li  corrceMet  teg- 

— ■-  Tj  may  be  neoenarr  or  proper  for 

and  ledreMng  the  (iteot  of  Buoh  laws 

S.  The  lath  Amendment  relates  onlr  to  Blnvorr  and 
Involuntary  aervltude,  wbloh  It  aboltataoa ;  ani'  al- 
though, bj  its  reflex  action.  It  eetabllehes  unlvereol 

■Head  notes  ttj  Mr.  JutUce  BuAnixr. 


.. righte  whIcL  _  ,  , 

tate  arareoion  bj  flte  IMh  AmendmeM. 
*.  Wbether  the  aooonunodaUona  and  prlrflvta 
-  "  beprotectedbrtfaelstandMasctloetot 
RlRhts  Aot,  sie  or  are  not  rlahb  oooatl- 
— ,'  demaodrtJa ;  and  If  tber  sie,  In  <rtat 

thejrsre  to  be  protected.  Is  not  now  dedded. 

S.  Nor  b  It  dedded  whether  the  law,  M  ft  Ramk. 
■  operative  In  the  Temmries  and  District  ot  Col- 
imbta:  the deolaiOD  onlr  relaUnar  to  lis  valldllT ■ 
ippUed  to  tlie  States. 

(C  Nor  la  it  decided  wbetber  Oongresa,  under  the 
eommerolal  power,  mar  cr  may  not  pan  a  la«  le- 
oiuiiiB  to  all  peisons  equal  aooommodaUonaonllDM 
of  public  COD  voroDoe  between  two  or  more  EUies 

[Nos.  I.  2.  8,  28,  28.) 

Mt.  1,  »,S,  te.  Submitted  Not.  7. 1S8».  i  ^? 

No.  tS,  aOmiOed  Mar.  t9. 1B83.        \  "vJt' 


Tbe  bistorj  and  facts  of  these  ci 


issuScient- 


S.  F.  Phiillpa,  8alieitoT~aen.,  for  the 

United  States: 

Is  the  Act  of  1876  oonstitiitiona]  T 

This  is  understood  to  depend  upon  its  con- 
formity to  Ibe  provlalonB  01  one  or  anotlier  of 
tbeconstttutlonkl  AjnendmeatSL 

Several  welgh^  judgments  upon  each  of  Ibr 
Amendments  have  been  delivered  bj  diii  coutI. 
and  to  these,  as  greatly  facilitating  the  prcaeot 
investigation  It  will  be  proper  lo  advert. 

(Counsel  here  discussed  at  length  tbe  foUow- 


mtvghier 
XXI.,  S94); 
U.  8..  XXI.. 
128  (8B  U.  S. 
21  WaU. 
BauHnet,  03 
Rttte,  92  U. 
La.,  B2  U.  B 
aiank,  «2  U. 

m.,  U  D.  B. 
Iowa,  M  U.  1 
ft.,  94  U.S. 
ley,MV.&., 


Bovat  C&tM.  1«  Wall.,  88  (S3D.B., 
AvKftMST.  £)liiis,  leWall.,  1S0(6! 
iiZhBartemeger  v.  lotea.W  Wall 
,  XXI.,  929);  Minora.  BamtrtM. 

^m^c.  s.,xxn.,62n;)r<iu»rt. 

U.  8..  90  (XXm.,  678);  U.  S.  v. 
S.,  214  (XXnL,  S8S):  Knuunf  v. 
,  480  (XXm.,  478); U.  B.  T.ftwfc 
S..  542  (XXIIL.  688):  Jfaaat. 
,  118  (XXIV.,  rr):  S.  R.  C*.  ^■ 
i..  155 (XXIV.,  94);  /Wt  \.S.R 
,l{(4(XXIV.,87);Aii:a..v.J't 
178 (XXIV., »9);Afl.  Oi.T.»i*<, 


The  Btatnte  of  MlatlaElppf  provlitinB  that  people 
ofonlorahouldluiveequHlprivllcircs  in  certain  i>iib' 
110  piooesls  ornutltutlooHl.  Uimneil  v.  Stal«,  is  Ml.g.. 


Tlie  mme  ptiuciple  has  been  ht 


le  principle  h( 

Stltuliona  with  re^ereiiL    ___ 

ter,  tS  Ind,.  XT.  ;  S.  C,  17  Am.  Kep..  7S8 :  tiaruea  v. 
McCHon.  laOtilo,  lOS:  Etnborrs  v.  Clcynt  Boston.  E 
rush.,  IdS:  Sute  r.  Duffy,  I  Nev.MS;  S.  C.  H  Am. 
Hep..  rVi. 

A  colored  man  may  mHlntnln  an  action  for  dam- 
Hgia  under  thearllolBintheLouislunii  ConsUtutlon 
fortilrldlng'  Che  eicluslcm  ot  Huy  person  front  any 

Biibllo  pinee  on  acoouni  of  race  or  color.  Joseph  v. 
Id  well.  28  I.I.,  Ann.,  Siffl  ;  S.  C.  28  Am.  Hep.  Ittt. 
A  Biatute  II  jiitliie  thu  right  of  admission  aa  a" — 


icatlnn,  imposing  a  different  punishment  wbea 
iminltted  by  HDeK'-oamla  white  person fronitet 

i.nal.  Pace  v.  Ptalp.  83  Ala.,  ill ;  P.  C.  M  Am.  lU-n  . 
i:!:n1Td.  inii  tJ.  S.-nipra;  Fordv.SiHte,  a»  Ato-  '-t 

;iil«v.  Btaie.  «A1»..  falS:  Hoover  v.  #1- " 

riOrwnv.  Pt.K-.MAI«.,H«.8.C.»Ai 


■nv.  Pt.ie.MAI«..H«.l 
.ute  makloK  It  felnnv 


'BWM'e 


:>r  crime  and  cnlnirf 


_ .■.State.BTet.Cl.ofApi*, 

mi:  9.  C.  Xt  Am.  Kep.,  Ill ;  State  v.  Bell.  7  Bail.  0; 
"  C.  33  Am.  Kep,,  &«:  cnntro;  Burnt  v.  Slate.  « 

la..  IDS ;  a.  C.  I.  Am.  Rep.  34. 

IFaoolored  man  Is  Indicted  fc ' 

Uie  laws  are  Impartial  and  InTolvlDC  la 
ea  no  denial  of  liibts,  mne  prlrale  »- 
nC  or  iuch  rlshu  does  not  under  Uw  Msl- 
^  a  rig-hc  to  removal.  Ex  parte  Wtili.  * 
12- :  State  v.  Oalnes,  S  Woodtu  MS :  Ex  uartt 
vinnma.  ICC  U.  S.,  XXV..  COT,  CTS  iTbomasv.  fnia. 
£B  Ala.,  S»;  Slate  v.GIOHSnn.  IE  Fla.,  ISO:  Fiimr- 
eld  V.  Allmin,  K  N.  C.  tW :  Le  Grand  v.  F.  S- O 
Fed.  Kep..  ST7:  State  v.Dubuelet-WCh-L.  >- IK- 
Statev.BBull,liIUch.(B.C.),llB. „ 

U9  D.  & 


,y  Google 


ClTIL  RlflHTB  CABBB. 


s-e» 


H  U.  a,  180  (XXI V^  »);  Jl  it  Cfa.  t.  Coleman, 
MU.  8.,  ISI.jwteCXXIV..  10a);Blif«wv,  KS., 
1»  WaU.,  S81  (80  U.  8.,  XX.,  688);  A  S.a>.  v. 
ftwn,  17  Will.,  446(8* tJ.  S.^XXI.,  675).fl<i« 
T.  iteCfcir,  fl5  U.  B.,  485  (XXW..  547):  i«TOU- 
der  T.  Wert  Va..  100  U.  8..  808  (XXV.,  664); 
&!><»»*)  Fa.,  100  XJ.  8.,  830  (XXV.,  678);  Mo. 
V.  Zwii,  101  U,  8.,  23  (XXV.,  »8»);  Jftoi  v. 
Dd.,  103  D.  8.,  370  (XXVI.,  567). ) 
Upon  tbe  wbole,  these  cnaes  decide,  that: 

1.  Tbe  ISUi  AmendmeDt  forbids  all  sorta  of 
iDToluutarj  personal  serritade,  except  penal,  as 
to  a]l  aorta  of  men.  tbe  word  servitude  taking 
wme  color  from  the  historical  fact  that  the  Unit- 
ed Stales  was  then  engased  In  dealing  with  Afri- 
can slavery,  sawdl  as  from  thedgniflcationof 
the  14th  and  16tb  Amendmenia,  which  must  be 
construed  as  advanctng  constitiitioiial  rights 
preriouslj  ezisdng; 

2.  Tbe  I4th  Amendment  expresses  prohlbi- 
liona  and,  consequently,  imnlles  corresponding 
positive  fmmimiticB,  ImiltiDg  Male  action  only, 
mclodiog  In  such  action,  ho Wbfer,  action  h;  all 
Mate  agencies,  executive,  legislative  and  judi- 
cial, of  wbataoever  degree; 

Sl  TIw  14th  Amendment  wanants  legislation 


Referring  to  the  Indictment  against  Nichols, 
il  appears: 

I.  That  the  right  violated  hj  him,  helng  is 
dtcd  of  the  same  class  as  that  violated  hy  Stan- 
key  and  by  HamilloD,  is  the  right  of  locomotion; 

S.  That,  fa  violating  this,  Nichols  did  not  act 
in  a  cap«d^  exclusively  private,  but  in  one  de- 
verted  to  apnbUc  use,  and  sc  tiSecled  with  a  pub- 
tic  (Mate)  mierett 

DpcMi  behalf  of  the  United  States  It  is.  there- 
fore, •otanitted,  also,  that: 

8.  Rettraint  upon  die  right  of  locomotioi 
a  wdl  known  feature  of  Loe  slavery  abolished 
by  the  18th  Amendment. 

4.  Orantfag,  that  by  Inroluntary  servitude  __ 
ptnliibiied  by  thel8ih  Amendment,  is  intended 
■ome  Instllntfon,  rji..-  custom,  etc.,  ol  that  sort, 
and  primarily,  mere  scattered  trespasses  against 
liberty,  oommitledbv  private  peraona;  yet,  con- 
iiderlug  what  mutt  be  the  sodal  tendency  in  at 
least  laxge  parts  of  the  country,  it  is  "  appro- 
priale  legiuation  "  against  such  an  institution  to 
forbid  any  action  by  private  persons  which,  In 
the  U^t  of  our  histo^,  may  reasonablv  be  ap- 
prehended to  tend,  on  account  of  its  beug  Inci- 
dental to  quati  public  occupaliona,  to  create  an 
tnnitiitfan. 

5.  Therefore,  the  above  Act  of  187B,  in  pro. 
hlMting  perscois  trom  violating  the  rights  of 


vcynnoea,  for  any  reamn  tuning  merely  upon 
tbe  race  or  color  of  the  latter,  partakes  of  the 
^notSe  character  of  certain  contemporaneous, 
Klentn  Bnd  effective  action  by  the  United  States 
10  which  it  was  a  sequel,  ana  is  constitutional. 
Tbe  foDowingisanabatractof  portlonsof  tbe 
Mel  pRpaied  and  Sled  herein  in  1879  by 
Cbarlea  Devens,  then  .^IKr-Om.,  and  EdwlnB. 

IiuM  ase  provided  for  tbe  accommodation  of 


Tbcy  tarn  t 

IMC.  a. 


merce,  which  It  was  the  province  of  the  tTnlled 
Stales  to  regulate  even  prior  to  the  recent 
Amendments  to  the  Consutudon. 

The  relation  of  Innkeepers  to  the  State  dif- 
fers from  that  of  a  man  engaged  In  the  more 
common  avocations  of  life-  The  former  is  re- 
quired to  fnmlih  the  accommodations  of  bis  inn 
to  all  well  behaved  comers  who  are  prepared  lo 
pay  the  customary  regular  price. 

This  business  and  that  of  conducting  a  theater 
are  carried  on  under  license  from  Uie  State, 
through  the  Intermediate  agency  of  municipal 
authority,  which  ispartof  the  machinery  of  the 
State,  belnr  delegated  to  this  extent  with  the 
power  of  the  State.  This  is  because  the  busi- 
ness to  be  carried  on  Is  qatm  public  in  its  nature, 
and  for  the  general  accommodaUon  of  the  pco. 
pie. 

For  this  reason  Oongress  has  the  right  to  pro- 


Ing  for  admission  to  an  inn  or  theater,  baeed 
upon  race,  color  or  previous  condition  of  servi- 

Equall^  before  the  law  is  the  privilege  of 
American  cltUtenshlp,  conferred  by  the  Nation- 
al Constitution;  thetefwe,  to  beprotected  by 
national  legislation.  Saugliter  .fiotu*  Caaa,  18 
Wall.,  79  (S8  U.  8.,  XXL,  40B>;t7;  8.  v.  Bern. 
82  U.  8..  214,  817  (XXIII.,  868,  664)— where 
tbe  court  says  that  appropriate  legislation  "May 
be  varied  to  meet  the  necessities  of  the  particu- 
lar right  to  be  protected." 

Tbe  exclusion  complained  of  in  the  causes  at 
bar  were  because  of  the  race  and  recent  servile 
condition <Jtbepersonsexcluded.  Thelawfor- 
blddingsuch  exclusion,  for  such  motive.  Is  "ap- 
propriate to  eflace  the  existence  of  any  conse- 
quence or  reelduum  of  slavery."  Hon.F.T.Fre- 
ibghuysen.  In  debate  on  tiUsBlU,  VoL  3,  Cong. 
'Rec.,  pL  4,  first  session,  Porty-TUrd  Congress, 
p.  asi.  At  the  bottom  of  tne  same  page  he 
dtes  the  Savghter  HouM  Caie*,  as  boldlug  that 
"  Freedom  from  discrimination  la  one  of  the 

ghto  of  United  States  ddzenshlp." 

What  the  United  States  had  tbe  right  to  give. 
It  necessarily  has  the  right  and  duty  to  preserve 
'Tdprotect, 

We  cannot  proceed  against  or  deal  with  tbe 

ales  to  procure  needea  legialaUoo;  nor  compel 
action  by  tbe  grand  Juries  of  tbe  Bute.  We 
must  necessarily  prosecute  directly  those  offend- 

s  who  deny,  on  account  of  race  or  color,  the 
equality  wtucji  the  Constitution  guaranties. 

It  would  be  strange  If  language  avowedly 
chosen  lo  effect  a  derired  object,  and  deemed 
apt  for  that  purpose  by  a  la^  majority,  if  not 
eveiybody,  u  each  Bouse  of  Congress,  should 
now  be  held  by  the  conrt  notsucb  as  to  accom- 

E'ish  (he  end  contemplated.  The  Intent  of  the 
gislator  would  not  then  be  the  law. 

Mmrt.  Wm.  ■.  Bandog  and  FOlaer* 
BMtt,  for  plaintlfb  In  error  in  No.  38. 

Our  case  involves  tbe  righto  of  a  citizen  of  oite 
State  traveling  "by  a  public  conveyance  bj  land" 
through  another  State,  for  the  purpose  of  reach- 
ing a  place  in  a  third  State.  We  maintain  that  ao 
far  as  the  Act  of  Congress  eppUea  to  such  a  case, 
(he  power  lo  pass  It  is  beyoiid  question.  Inde- 
pendently of  the  "power  to  anlorce  by  wpro- 
prlate  legislation"  the  14th  AmendnMnt,  there 
are,  as  we  conceive,  at  least  two  other  clauses 
of  the  Constitution  on  either  of  which  tbe  Ac( 
may  rest  llie  flnt  is  tbe  power  fa  Congreae 
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to  r^nlite  commerce  with  forelffn  Nations,  and 
among  tbe  sereral  Stales;  anide  1,  Bection  8, 
ckuM  8;  «nd  tlw  other  is  tbe  provision  that 
"  Tbe  dtlzeu  of  each  State  Bliall  be  entitled  ta 
all  the  priTHeges  tad  immunitlefl  of  dtizens  io 
the  HTeral  Slataa."  Aiticle  IT.,  tec  2.  These 
provlsioiu,  Uk«n  In  connectioD  with  the  grant 
of  "all  legi^adTe  powen"  to  Congress  (article 
1,  sec  1),  and  the  power  "  To  make  all  laws 
which  sluUbe ' ' 


InK  into  execaUon  the  toKEoW  powers,  and 
■ITothsr  powers  Tested^  wis  ConsUtutlor  '~ 
the  GoTernment  of  the  United  States,  or  in 


that  where  the  Conetitntion  guaranties  a  right. 
Congress  Is  empowered  to  pass  the  leglebmon 
sppropriMe  to  give  efCect  to  that  right. 

And  see,  Ablmtanv.  Booth,  81  How„  DM  (63 
U.  8..  tvL,  169);  U.  B.  T.  BeeK,  OaU.  8^^814 
(XXm.,  geO;  StmiHto-T.  W.  Va.,  100  IT.  8., 
808  (XZT.,  664). 

But,  whether  Hrs.  RoUnson'e  rishts  in  this 
esse  were  created  b7  the  CoasCituuon  or  only 
euarantied  t^  it,  we  submit,  in  either  events 
uial  the  Act  of  Congress,  so  tar  as  it  protects 
them,iswithhitheConstttutioii.  HiMy.DeOuir, 
06  U.  S..  486  (XXIV.,  547);  Fttuaeola  Td.  Co. 
V.  W.  U.  2W.C^  06  U.  8.,  1  (XXIT.,  im. 

Mettn,  W.T.  C.H(UD«a  and  i>.  E.  Bitton. 
for  defendants  In  error  in  No.  28,  did  not  aivue 
the  constttuUonal  question,  claiming  that  tnelr 
case  was  not  within  the  Act  of  1675. 

The  other  defendants  were  not  represented : 
tills  court  by  counsel. 


These  cases  ore  all  founded  on  the  Isl  and  ad 
sections  of  the  Act  of  Coiuress,  known  as  tbe 
avU  Klghts  Act,  passed  Aucb  1,  1876,  en- 
titled "An  Act  to  Protect  aU  Citizens  hi  their 
CItU  and  L^al  Bights."  18  Stat  at  L.,  88S. 
Two  of  the  cases,  those  agiUnst  Stanley  and 
Nichols,  are  indictments  for  denying  to  persons 
of  color  the  accommodations  and  ^vlleges  of 
an  inn  or  hotel;  two  ofthem,  those  againBtRr- 
an  and  Singleton,  are,  one  an  Information,  the 
other  an  Indictment,  for  denying  to  Individuals 
the  privileges  and  accommoiullons  of  a  theater, 
the  Inf ormatioD  against  Ryan  being  for  refusing 
a  colored  pencil  a  seat  in  the  drees  circle  of  Ma- 
guire's  theater  in  San  Francisco;  and  the  in- 
dictment against  Singleton  being  for  denying 
to  another  person,  whose  color  Is  not  slated,  the 
full  enjoyment  of  the  accommodations  of  the 
theater  known  as  the  Grand  Opera  House  in 
New  Tork,  "  Said  denial  not  being  made  for 
any  leasons  bj  law  applicable  to  dtiiens  of 
every  race  and  color,  and  regardless  Gt  any 
prenotu  condition  of  servitude."  The  case  of 
Robinson  and  wife  against  the  Memphis  and 
Charleston  R.  R,  Company  was  an  action 
brought  hi  the  Cbciilt  Court  of  tbe  United  States 
tia  the  Western  District  of  Tennessee,  to  recov- 
er the  penalty  of  $S00  given  by  the  8d  section 
of  the  Act;  and  the  ffratamm  was  tbe  rehisal 
Inr  the  conductor  of  the  Railroad  Company  to 
allow  the  wife  to  ride  hi  the  ladies'  car,  for  the 
reason,  as  stated  in  on«  of  the  counts,  that  she 


was  a  person  of  African  descent.  The  Juiyrtn- 
dered  a  verdict  for  the  defendants  in  this  case 
upon  the  merits  under  a  charge  of  the  court  to 
which  a,  bill  of  exceptions  was  taken  by  the 
plaintiffs.  The  case  was  tried  on  the  assump- 
tion by  both  parties  of  the  validity  of  the  Act 
of  Congress;  wd  the  prindpal  pcdnt  made  by 
the  exceptions  was,  that  the  Judge  aDowed  evi- 
dence to  go  to  the  jniy  tending  to  show  that  the 
conductor  had  reason  to  suspect  that  tbe  plaint- 
iff the  wife,  was  an  improper  peraaa,  because 
she  was  in  company  with  a  young  man  whom 
he  supposed  to  oe  a  white  man,  and  on  that  ac- 
count inferred  that  there  was  some  immoper 
connection  between  them;  and  the  judge 
diarged  the  Jury,  in  substance,  that  if  this  was 
ths  conductor's  bona  fide  reason  for  excluding 
the  woman  from  the  car,  tber  might  take  it  in- 
to consideration  on  the  question  <S  the  liability 
of  tlie  Company.  The  case  is  brought  here  by 
writ  of  error  at  the  suit  of  the  plaintifb.  Tm 
cases  of  Stanley,  Nichols  and  Singleton,  oome 
up  on  certificates  of  division  of  opinion  between 
the  Judges  bdow  as  lo  tbe  eonstllutlonalin'  ol 
the  lat  and  2d  sections  of  the  Act  refomd  lo; 
and  the  case  of  Ryan,  on  a  writ  of  error  to  tbe 
Judgment  of  the  Circuit  Court  for  the  District 
of  California,  suslaining  a  demurrer  to  the  in- 
formation. 

It  is  obvious  that  the  primary  and  important 
question  in  all  the  cases,  is  the  consdtutlonalin 
of  the  law;  for  if  the  law  is  unconstitutkmu, 
none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  [oovide 
as  follows: 

"  Sec  1.  That  aU  persons  within  the  Juris- 
diction of  the  United  States  shall  be  entitled  to 
tbe  full  and  equal  enjoyment  of  the  accommo- 
dations, advantages,  facilities  and  privHei^  ol 
inns,  public  oonvi^ances  on  land  <«  water, 
theaters  and  other  places  of  public  amusement; 
subject  only  to  tbe  oonditlons  and  Umltatloia 
established  by  law,  uid  applicable  alike  to  dti- 
zens of  every  race  uid  color,  regardless  of  any 
previous  conditioD  of  servitude. 

Sec  S.  That  any  person  who  shall  vl(4ate  the 
foregoing  section  by  denying  to  any  citizen,  ex- 
cept for  reasons  hy  law  ^tpucable  to  dtiaens  ol 
ever^  nee  and  color,  uid  regardless  of  any 
previous  condition  of  servitude,  the  full  enjoy- 
ment of  any  of  the  accommodattcmt,  advao- 
tages,  focibtles  or  prlvHegea  in  said  eectkm 
enumerated,  or  by  aiding  or  Inciting  socli  de- 
nial, shall  for  every  such  oSense  f  orftit  and  pay 
the  sum  of  fSOO  to  Itie  person  aggrieved  there- 
by, to  be  recovered  in  an  action  of  debt  with 
full  costs;  and  shall  also,  forevwysncb  ^fcnae. 
be  deemed  guilty  of  a  misdemeanor  and.  upon 
conviction  thereof,  shall  he  fined  not  leas  ttan 
9S00  nor  more  than  $1,000,  or  shaU  be  impris- 
oned not  less  than  thirty  days  nor  more  than 
one  year;  Protidti,  That  all  penpons  ma^  a 

'—  the  penal^  aforesaid,  or  to  proo 

irri*^-"  "' ' *    — 

statutes;  and  _ „    _   

the  one  mode  or  the  other,  their  L-, 
in  the  other  Jurisdiction  ^*ii  be 


a^rieved,  or  a  Judgment  upon  an  incUctmeat. 

lot  u.  s. 
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diaUbeabtrtoellherpioMcattoiiTeaMctlrelr." 
An  tbese  ncdoiu  oonrtitutioDalT  ThflUtMC- 
tion,  whldi  U  the  principal  one,  cutnotbetair- 
It  ondcniood  wttbont  UtendlDS  U>  tbe  last 
dBnae.irtilchqiialifl«a  the  preced&ig  part  The 
cHcnce  ot  tbe  law  la,  not  to  declare  broadly  tbat 
(ban  be  entitled  to  tbe  full  and  eqnal 
''  the  accommodatloaa,  advautagea, 
.  .  prhrllecea  of  inna,  public  oODTey- 
ancee  and  tlteatera;  Irat  that  Bucb  enjoyment 
■haD  Dot  be  aabject  to  any  coitditions  applica- 
ble only  to  ddzena  of  a  particular  race  I '-~ 


aUpemoa  ab« 
enformeDtof 
bdUtleaand] 


l>w  to  declare  tbat,  in  tbe  enjoyment  of  tbe  BO- 
commodatlona  and  prlvilegea  of  inna,  public 
coovejanoea,  tbeaten  and  otber  placea  of  pub- 


lic amuaemoit,  no  distinction  ahall  be  made  be- 
twMD  ddxens  of  different  race  or  color,  or  be- 
tweaa  Iboee  wbo  bate  and  tbose  vbo  liave  not 
been  alave*.  lit  effect  la,  to  declare  tbat.  In  all 
loiia,  public  ooDTeyancea  and  placea  of  amuse- 
ment, colored  dtlzena,  whttber  formerly  alaTes 
ornot,  and  dtiieni  ot  otber  races,  shall  b 


__  -_-. . IS  and  ptiTU<^;ee  In  all 

lana,  puUlc  conveyancee,  and  places  of  amuse- 
ment ai  are  enjoyed  t^  wbttecltliaisi  and  tiet 
Mrao.    Tbe  8d  section  makeett '   " — 


In  aar  penon  to  deny  to  any  dtizen  of  any  race 
or  color,  legardleM  of  pTedoua  eerrltude,  any 
itf  tbe  accommodations  or  privilege  mentloaea 


1b  tbe  lit  aecUoa 

Hai  Ooogrees  coutltutiona]  pover  to  make 
and)  a  lawf  Of  course,  no  one  will  coniend 
that  tbe  power  to  pass  It  was  contained  in  the 
OMutitutlon  before  the  adoption  of  the  last  three 
Amendments.  Tbe  power  la  sought,  first,  in 
tbe  14tb  Amendment,  and  the  views  and  ai^ 
uenta  of  dlsttogalibed  Senotora,  advanoed 
irtiHat  the  law  was  under  consideration,  claim- 
ing aothority  to  paaa  It  by  virtue  of  tbat  Amend- 
ment, are  tbe  principal  arguments  adduced  in 
bvor  of  the  power.   We  uve  carefully  oon^- 


„ M  itidf  competent  to  paaa.    Bat 

rcsponribillty  of  an  Independent  Judgment  Is 
now  thrown  upon  thi*  court ;  and  we  are  bound 
to  execciie  It  according  to  tbe  beat  ligbta  we 
fasve. 

The  lit  aectlon  of  the  Uth  Amendment, wbicb 
la  Ibe  one  relied  («l  after  declaring  wbo  ibaD 
be  dtiiau  of  tbe  United  Stales,  and  of  the  lev 
«ral  Stalea,  la  prohibitory  in  Iti  cbsracter.  and 
pnthlUtory  upon  the  Siatea.  It  declares  that 
"  Ho  BlaM  shall  make  or  enforce  any  law  which 
ahaO  abridge  the  privileges  or  immunities  oi 
dtixow  of  the  United 8tataa;DorBhaU any  State 
deprlv*  any  person  of  lUe,  Uber^  or  property 
wnbont  due  procen  of  law ;  nor  den  V  to  any  per- 
■on  wUbin  Its  JorisdlcHon  the  equal  protMtlon 
of  tbe  laws."  U  la  state  action  of  a  particular 
'  character  that  is  prohiUted.  Individual  Inva- 
rioa  of  todlvldoal  rights  Is  not  Ibe  snbject-mat- 
tar  a<  the  AmcodmeaC  It  baa  a  deeper  and 
bniader  aeopei  It  nnUtdea  and  makea  void  all 
•tato  IwWatlon,  and  state  action  of  every  kind, 
wUcfa  Dnpalis  Ibe  privileges  and  immunitlEs  of 
cttis«na  of  the  United  Slates,  or  which  injures 


process  of  law,  or  whldi  d 

iwr.8. 


does  this,  but,  in  order  that  tbe  national  n  .. 
thus  declared,  may  not  be  a  mere  brulum  pA- 
men,  thelaatiectJon  of  the  Amendment  invests 
ConKress  wltb  power  to  enforce  it  iTappio^- 
ate  legislation.  To  enforce  what  f  To  enforce 
the  [Hohibltlon.  To  adopt  amn^iriata  tegtsla- 
tton  for  correcting  tbe  effects  MMcb  prohibited 
state  laws  and  state  Acts,  and  thu  lo  render 
them  effectually  null,voId  and  Innocooni.  This 
la  tbe  legtslatlTe  power  conferred  upon  Con- 
eress,  and  this  Is  tbe  whole  of  it  It  does  not 
mvest  Congress  with  power  to  tegiilato  npoai 
■ubjecta  wbicb  are  within  tbe  dom^  of  state 
legislation:  but  to  provide  modeacrf  relief  against 
state  l^ialatlon  or  state  action     *  ""  ~  "~  '  ~~ 


the  actira  of  state  "*"■-■-■  t  rr"""\"'"'Tj •■■rj 

when  theae  are  subversive  of  tbe  toDaunentM 
ri^taipcdfled  in  the  Amendment  FosUItb 
rights  and  privH^es  aie  undoubtedly  secured 
by  the  14th  Amendment;  but  tbcy  are  aecured ' 
by  way  of  prohibition  against  state  laws  snd 
state  proceedings  affecting  tboee  ri^tsand  priv- 
Uegea,  and  by  power  dven  to  Congress  to  leeia- 
late i<x thepnrpcae <u  carrying  socb  problU- 
tlon  into  eiRct:  and  sacb  leglsbtionmnst,  nec- 
essarily, be  Indicated  upon  sncb  supposed 
state  laws  or  stale  proceedings,  and  be  directed 
to  tbe  correction  of  thdr  operation  and  effect 
A  quite  full  discusrfon  of  this  anted  of  the 
Amendment  may  be  found  In  XT.  8.  t.  OruHt- 
thank.  M IT. S.,tors^ail.,688];  Ta. t. Bivet. 
100  U.  a,  81S  mr.,  tm.  and  BaparU  7a., 
100  U.  8.,  888  P"™'    "°^ 


.,  tm.  ai 

-.  •'61. 
An  apt  lUuitnlioa  of  this  distinction  maybe 
found  In  some  td  tlw  provislona  of  tlie  oripnal 
Coottitution.  Take  tbe  subject  of  contracts, 
for  example ;  the  Cosstitution  prohlUied  the 
Stalea  from  peaelng  sny  law  Impairing  the  ob- 
ligation of  conttacts.  This  did  not  give  to  Con- 
gress power  to  provide  laws  for  tbe  general  en- 
loroemoit  of  contracts :  nor  power  to  Invest  the 
courts  of  the  United  States  with  Jurisdiction 
over  contracts,  so  as  to  enable  partiea  lo  stw 

Ethem  in  those  courts.  It  old,  however, 
tbe  power  to  provide  remcdte  by  which 
npalrment  of  contncta  by  stale  legislation 
ml^t  be  counteracted  and  oonecled:  and  this 
power  was  exercised.  The  remedy  wbicb  Con- 
gress actoally  provided  was  tbat  contslned  In 
the  2Bth  section  of  tbe  Judiciary  Act  of  1780 
[1  Stat  at  L.,  BB],  giving  to  the  Supreme  Court 
of  the  United  States  luriedlctiao  t^  writ  of  er- 
ror to  review  the  flnal  decUona  of  stale  courts 
wbenevv  they  ibould  sustain  the  validly  of  a 
state  statute  or  authority  alleged  to  be  repu|> 
nant  to  the  Constitution  or  laws  of  the  United 
Stales.  Bytblsroean^if  astatelawwaapaseed 
Impairing  the  obUgatton  ot  a  contract  and  the 
state  tribunala  sosulned  the  valldily  of  the  law, 
the  mlsdiief  could  be  corrected  In  tbia  ooort 
Tbe  legislatlou  of  Congress,  and  the  proceed- 
ings provided  for  under  It,  wen  cotiectlTe  in 
their  character.  No  attempt  waa  made  to  draw 
Into  the  United  States  courts  the  lidgallon  of 
contracts  generally;  and  no  such  attempt  would 
have  been  sustained.  We  do  not  an  that  the 
remedy  provided  was  the  only  one  that  nd^t 
have  been  provided  In  that  case.  ProbaUy  Coo- 
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gtesa  had  power  to  pass  a  law  giving  b 
CQurts  of  the  United  States  direct  JiuiMictioa 
over  contracts  alleged  to  be  impaired  by  a  Mate 
law;  and  under  the  broad  proviaions  of  the  Act 
of  March  S,  1875,  giviDg  to  the  circuit  courts  Jn- 
risdlctioD  of  all  cases  arldng  under  the  Consti- 
tution and  laws  of  the  United  Stales,  it  Is  pos- 
sible that  such  jurisdlctioD  now  ezisls.  But 
under  that  or  any  other  law  it  must  appear,  as 
well  by  allegation  as  proof  at  the  trial,  that  the 
ConstitutlOD  bad  been  violated  bv  the  action  of 
the  State  Legislature.  Some  obnoxlouB  state 
law,  passed  or  that  might  be  passed,  is  neces- 
sarj  to  be  assumed,  in  older  to  lay  the  founda- 
tion of  any  federal  remedy  in  the  case  ;  and  for 
the  venr  sufficient  rsasoa,  that  the  conBtitutional 

firohibftion  is  against  ttatt  lawi  impairiiig  the  ob- 
Igalfon  of  contract& 

And  so  in  tho  present  case,  untQ  some  state 
law  has  been  passed  or  some  state  action  through 
its  officers  or  agents  has  been  taken,  adverse  to 
the  rights  of  atizens  sought  to  be  protected 
br  the  14lb  Amendment,  no  le^slation  of  the 
United  States  under  siiid  Amendmeot,  nor  any 
proceeding  under  such  legislation,  con  be  called 
mto  activity;  for  the  prohibitions  of  the  Amend- 
ment are  against  state  laws  and  acts  done  under 
state  authority.  Of  course,  legislation  may  and 
should  be  provided  In  advance  to  meet  the  exi- 
gency when  it  arises ;  bat  It  should  be  Adapted 
CO  the  mischief  and  wrong  which  the  Amend- 
ment ms  intended  to  provide  o^nst;  nnd  that 
fs,  state  laws,  or  stale  action  of  some  kind,  ad- 
verse to  the  rights  of  the  citizen  secured  by  Uie 
Amendment.  Such  legislation  cannot  properly 
cover  the  whole  domam  of  rights  appertaining 
to  life,  liberty  and  property,  ileQning  them  and 
providing  for  their  vindication.  That  woulri  *k 
to  establish  a  code  of  municipal  law  regulstive 
of  all  private  rights  between  man  and  man  in 
society.  It  would  be  to  make  Congress  take  Che 
J  place  of  the  Slate  Legislatures  and  to  supersede 
Uiem.  It  is  abamd  to  affirm  that,  because  the 
rights  of  life,  liberty  and  property,  which  in- 
clude all  civil  rights  that  men  have,  arc,  by  the 
Amendment,  sought  to  be  protected  against 
invasion  on  the  part  of  the  State  without  due 

Srocess'of  law.Concress  may,  therefore,  pro  vide 
ue  process  of  law  for  their  vindication  in  every 
case ;  and  that,  because  the  denial  by  a  State  to 
any  persons,  of  the  equal  protection  of  the  laws, 
is  prohibited  bv  the  amendment,  therefore  Con- 
gress may  estaolisb  laws  for  their  equal  protec- 
Uon.  In  fine,  the  legislation  which  Congress  is 
'  authorized  to  adopt  in  this  behalf  Is  not  gen- 
eral legislation  upon  the  rights  of  the  citizen, 
but  corrective  legislation,  that  Is,  such  as  mav 
be  necessary  and  proper  for  counteracting  such 
laws  as  the  Stal^  may  adopt  or  enforce,  and 
which,  by  the  Amendment,  tbey  are  prohibited 
from  mining  or  enforcing,  or  such  acts  and 
proceedings  as  the  States  may  conimit  or  take, 
and  which,  by  the  Amendment,  tbey  are  pro- 
hibited from  committing  or  taking.  It  is  not 
necessary  for  us  to  state,  u  we  cou1<C  what  Icgis- 
IntloQ  would  be  proper  for  Congress  to  adopt. 
It  is  sufficient  for  us  to  examine  whether  the 
law  in  question  is  of  that  character. 

An  inspection  of  the  law  shows  that  It  makes 
no  reference  whatever  to  any  supposed  or  ap- 
prehended violation  of  the  14tb  Ainendment  on 
thepartof  theStates.  Itianotpredicatedonany 
such  view.  It  proceeds  a  direeta  to  declare  that 
840 


certdn  acts  committed  by  individuals  shall  be 
deemed  offenses,  and  ahall  be  prosecuted  and 
punished  by  proceedings  in  the  courts  of  the 
United  States.  It  does  not  profess  to  be  cor- 
rective of  any  constitutional  wrong  committed 
by  the  States ;  it  does  not  make  its  operation  to 
depend  upon  any  such  wrong  cmnmitted.  It 
applies  equally  to  casea  arising  In  States  whld> 
have  the  iusteet  laws  respecnog  the  persons! 
rights  of  cftizens,  and  whose  authoritiea  are  eva 
ready  to  enforce  such  laws,  as  to  thoae  which 
arise  in  States  that  may  have  violated  the  pro- 
hibition of  the  Amendment.  In  other  woids, 
it  steps  into  the  domain  of  local  jurispmdeoc^ 
and  lays  down  rules  for  the  conduct  of  indi- 
viduals in  society  towards  each  odier,  and  im- 
poses sanctions  for  the  enforcement  of  tboas 
rules,  without  referring  In  any  manner  to  any 
supposed  action  of  the  State  or  Its  authorities. 

if  this  legislation  is  appropriate  for  enforcing 
the  prohibitions  of  the  Amendment,  It  is  difficult 
to  see  where  it  is  to  stop.  Why  may  not  Con- 
gress with  equal  show  of  authority  enact  a  code 
of  laws  for  the  enforcement  and  vindication  of 
all  rights  of  life,  liberty  and  propertyl  If  it  is 
Eunposable  that  the  States  may  depnve  persons 
of  life,  liberty  and  property  without  due  proc- 
ess of  law,  and  the  Amendment  itself  does  sup- 
pose this,  why  should  not  Congress  proceed  at 
once  to  prescribedue  process  oflaw  for  the  pro- 
tection of  every  one  of  these  fundamental  rights, 
in  every  possiole  case,  as  well  as  to  prescribe 
equal  privileges  in  Inns,  public  conveyances  and 
theaters !  The  truth  is,  that  the  implication  of 
a  power  to  kdslate  In  this  manner  is  based  upon 
the  assumption  that  if  the  States  are  forbidden 
to  legislate  or  act  in  a  particular  way  on  a  par- 
ticul.ir  subject,  and  power  is  conferred  upon 
Congress  to  enforce  the  prohibition,  this  gives 
Congress  power  to  legislate  generally  upon  that 
subject,  and  not  mereJv  power  to  provide  modes 
of  redress  against  sufji  state  legislation  or  ac- 
tion. The  assumption  is  certainly  unsound.  It 
i'  '.3  repugnant  to  the  lOth  Amendment  of  the 
Constitution,  which  declares  that  powers  not 
delegated  to  the  United  States  by  the  Constim- 
Uon,  nor  prohibited  by  it  to  the  States,  arc  re- 
serciKi  to  the  Stales  respectively  or  to  the  peo- 
ple. 

Vd  nave  not  overlooked  the  fact  that  the  4th 
section  of  the  Act  now  under  consideration  has 
been  held  by  this  court  to  be  constitutionaL 
That  section  declares  "  That  no  citizen,  poa- 
sessiog  allother  qualifications  which  ai« or  may 
be  prescribed  bylaw,  shall  be  disqualil3ed  for 
service  as  grand  or  petit  Juror  In  any  court  of 
the  United  States,  or  of  any  Stale,  oa  account 
of  race,  color  or  previous  condition  of  aerri- 
tude;  and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  sununoolng 
of  jurors  who  shall  exclude  or  fail  to  nimmm 
any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  thereof,  bedcemedgnilty  of  a  misde- 
meimor,and  be  flned,notmOTe  than  $C,000.~  la 
JBr  parU  Va.,  100  U.  6.,  838  [XXV.,  »»],  » 
was  held  that  an  indictment  s«Uiut  a  Stale  of- 
ficer under  this  section  for  excTudfaie  peisons  (d 
color  from  the  jury  list  Is  sust^ui^e.  But  a 
moment's  attention  to  Its  terms  will  show  that 
the  section  Is  entirely  corrective  in  Ita  character. 
Disqualifications  for  service  on  juries  are  only 
created  by  the  law,  and  the  first  part  <tf  the  se» 
tion  la  aimed  at  certain  disquaitfytaic  kwi, 
IM  I'.S. 
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aamely:  thoM  wUch  make  mere  nee  or  color 
■  diaqualiflcation;  and  the  2d  clause  la  directed 
agslnst  those  who,  samimlug  to  lue  the  author- 
itj  of  the  State  Ooremment,  carrj  Into  eSect 
inch  m  rule  of  dlsqnaliflcatiot).  In  iheVirginia 
Ca»e,  Uie  Stale,  through  its  c^cer,  enforced  a 
mle  of  dlsquallflcation  which  the  law  ww  In- 
tended to  aorogate  and  connteract.  Whether 
the  eutnte-book  of  (he  Slate  actually  laid  down 
any  aoch  role  of  dlsquallflcatlon,  or  not,  the 
Stat^  throng  it*  officer,  enforced  snch  a  rule; 
and  it  ia  asunat  soch  Kateaction,  through  tta 
^Dcen  and  agents,  that  the  last  daose  of  the 
aection  la  directed.  Thia  aspect  of  the  law  was 
deemed  mfflclent  to  devest  it  of  anv  unconstl- 
tattooal  character,  and  makee  it  duler  widely 

from  the  Ist  and  2d  sections  fd  the *  ~* 

which  we  are  now  considering. 

TbcM  iectlons,  in  the  objectionable  featurv 
before  referred  to,  are  different  also  from  the 
law  ordinarily  called  the  "  Civil  Rights  Bill," 
Mgioally  passed  April  9, 1866  [14  Btat  at  L., 
ST],  and  re-enscted  with  some  modiflcations  in 


te,  17, 18,  of  the  Bntircement  Act, 
passed  IfaySI,  1870  rie  Stat,  at  L.,  140].  That 
law, as f»«iacted,  afier  dedarloKthst  all  per- 
sons witUn  the  Jurisdiction  of  the  Doiled  States 
abaD  have  the  aame  right  in  every  Slate  and 
Terriiwy  to  make  and  enforce  contncts,lo  sue, 
be  parties,  give  evidence  and  to  the  full  and 
equal  benentotalllawsand  proceedings  for  the 
security  of  persons  and  proMrty  as  is  enjoyed 
by  white  citizens,  and  sbnu  be  subject  to  Uke 


B,  r^u 
the  coninty  notwithstanding,  proceeds 
act  that  any  person  who,  under  color  of  any 
law,  statute,  ordinance,  rwilaUon  or  custom, 
■ball  subject  or  cause  to  be  subjected  any  in- 
haUlant  of  any  State  or  Territory  to  the  depri- 
vation of  any  rights  secured  or  protected  by  Out 
preocding  section,  above  quoted,  or  to  diOereni 
punishment,  pains  or  penalties,  on  account  of 
■ucli  person  being  an  alien  or  by  reason  of  his 
color  or  race,  than  is  prescribedior  the  punish- 
ment of  citizens,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  subject  to  fine  and  imprison- 
ment as  spcdOed  In  the  Act.  Thislawisclearly 
corrcciire  In  Its  character.  Intended  to  counter- 
act nnd  furnish  redress  sgainst  state  laws  and 
proceedings,  and  customs  having  the  force  of 
Uw.  which  sanction  the  wrongful  acta  spedfled. 
In  tlic  Revised  Statute*,  it  li  true  a  very  hn> 
poTtant  clause,  to  wit:  the  words  "any  law. 
•tatiite.  ordinance,  regulation  or  custom  to  the 
contmry  notwithstanding,"  which  gave  thede- 
clan  lory  tectloo  Its  point  u>deSect,aje  omitted; 
bat  the  penal  part,  \n  which  the  declaration  Is 
enforoed,  and  which  1*  really  the  effective  part 
of  ibo  law,  retains  the  reference  to  state  laws. 


•erving  the  corrective  character  of  die  leglda- 
lioo.lL  B.,  aeca- 1977, 1»T8. 1979,  6610.  'Ttie 
ClvU  Blghla  Bill  here  referred  to  is  analogous 
to  Ha  chancier  to  what  a  law  wonld  have  been 


le  original 
lityofcont 


ConsUtatton,  declaring  that 
.  .         tracts  should  not  be  impaired, 

f  any  person  boui>d  by  a  contract 

dkoold  refiiae  to  com^y  with  It,  under  color  or 
tM  U.S. 


pretense  that  It  had  been  rendered  v(M  oi  in- 
valid by  a  stale  law,  he  should  be  liable  to  an 
action  upon  it  in  the  oouits  of  the  United  States, 
with  the  addition  of  a  penalw  for  setting  up 
such  an  unjust  and  unconstitutional  defense. 

In  this  connection  it  is  proper  to  state  that 
dvil  rights,  such  as  are  guarantied  by  the  Ck)n- 


supported  by  state  authority  in  the  shape  of 
laws,  customs  or  Judicial  or  executive  proceed- 
ings. The  wrongful  act  of  an  individual,  un- 
supported by  any  snch  authority,  is  simply  a 
pnvate  wronc,  or  a  crime  of  that  individual: 
tm  invadon  of  the  rights  of  the  Injured  party. 
It  la  true,  whetbw  they  affect  his  person,  bis 

rperty  or  his  reputation;  but  if  not  sanctioned 
some  wa^  by  the  State,  or  not  done  under 
■lato  authority,  his  rights  remain  in  full  force, 
and  may  presumably  u  vindicated  by  reeort  to 
the  laws  of  the  State  for  redress.  An  individ- 
ttal  cannot  deprive  a  man  of  his  right  to  vote, 
to  bold  property,  to  buy  and  to  s^,  to  sue  in 
the  courts  or  to  be  a  witness  or  a  Jtiror;  he 
may,  by  force  or  fraud,  interfere  with  the  en- 
joyment of  the  right  In  a  particiUar  case;  he 
may  commit  an  assault  agamst  the  person,  or 
commit  murder,  or  use  ruffian  violence  at  the 

C"9,  or  slander  the  good  name  <tfa  fellow  clt- 
;  but,  unless  protected  in  tfaeae  wrongful 
acts  by  some  shlela  of  state  law  or  state  anuor- 
t^,  be  cannot  destroy  or  injure  the  tl^t;  be 
will  only  render  himself  amenable  to  satisfac- 
tion or  punishment;  and  amenable  tiierefor  to 
the  laws  of  the  State  where  the  wrongful  acts 
are  committed.  Hence,  in  all  those  cases  where 
the  Constitution  seeks  to  protect  the  rights  of 
the  citizen  against  discriminative  and  unjust 
laws  of  the  State  by  prohibiting  such  laws,  it  Is 
not  Individual  offenses,  but  abrogation  and  de- 


nial of  riebts,  which  It  denounces,  and  for 
t  dotbes  tb^  Congress  with  power  to 

"  lawogation  ar' "■"'- 
I  States  alone  were  or 

IS  the  great  seminal  and 

_.  _   _ _    ..  „    _lch  was  intended  to  be 

remedied.  And  the  remedy  to  be  provided  must 
necessarily  be  predicated  upon  that  wrong.  It 
must  assume  that  in  the  cases  provided  for,  the 
evil  or  wrong  actually  committed  mis  upon 
some  state  law  or  state  authority  for  its  eicuae 
and  perpetration. 

Ot  course,  these  remarks  do  not  apply  to  those 
cases  in  which  Congress  Is  clothed  with  direct 
and  plenary  powers  of  legislation  over  the 
whole  subject,  accompanied  with  an  expretw  or 
Implied  denial  of  sncti  power  to  the  States,  ns 
In  the  regulation  of  commerce  with  foreign  Na- 
tions, among  the  several  States,  and  with  the 
Indian  Tribes,  the  coining  of  money,  the  es- 
tablishment of  poetofflce*  and  poet-roads,  the 
declaring  of  war,  etc  In  these  cases.  Congress 
has  power  to  pass  laws  for  regulating  the  sub- 
jects specified  in  every  detail,  and  the  conduct 
and  transactions  of  individuMs  In  respect  there- 
of. But  where  a  subject  Is.  not  submitted  to 
the  general  legtslaUve  power  of  Congress,  but 
is  only  submitted  thereto  for  the  purpose  of 
rendering  effective  some  prohibition  anlDSl 
particular  stale  legislation  or  state  action  In  ref- 
erence to  that  subject,  the  power  ^ven  Is  lim- 
ited by  its  object,  and  any  legislation  by  Con- 
in  then  " ■ " 


gressit 


le  matter  must  neccaaarlly  be  corract- 
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[re  fa  its  cbaracter.  adapted  to  counteract  and 
redress  the  operation  of  such  prohibited  state 
laws  or  proceedinKB  of  state  officers. 

If  the  principles  of  interpretation  which  i 
have  laid  down  aie  correct,  as  we  deem  tbem 
be,  and  tbc^  aie  in  accord  with  the  principles 
1^  down  In  the  cases  before  referral  to,  aa 
well  as  In  the  recent  case  ot  U.  8.v.  Bcarit 
[ante,  390],  decided  at  the  last  Term  of  this 
court.  It  is  clear  that  the  law  In  questir-  — 
not  be  sustained  bj  any  grant  of  leg 
power  made  to  ConKress  by  the  14th  Amend- 
ment. That  Amenonient  prohibits  iho  States 
from  denying  to  any  pereou  the  equal  protec- 
tion of  the  laws,  and  declares  that  Congress 
shall  have  power  to  enforce,  by  appropriate  ieg- 
ielation,  the  provieionsof  the  Amendment.  The 
law  in  question,  without  any  reference  to  od- 
119]  verse  state  legialation  on  the  subject,  declares 
that  all  persons  shall  be  entitled  to  equal  sf 
commodaliODB  and  privileges  of  inns,  publi 
conveyances  and  places  of  public  amusemem . 
and  imposes  a  penalty  upon  anj  individual  who 
shall  deny  to  an;  citizen  euchequai  accommoda- 
tions and  privileges.  This  is  not  corrective  legis- 
lation; Itisprimaryand direct;  it takesi-nm»ii- 
ale  and  absolute  possession  of  the  subject  of  the 
right  of  admission  to  inns,  public  conveyances 
nod  places  of  amuaement.  It  supersedes  and 
displaces  state  legialation  on  the  same  subject, 
or  only  nllowe  it  permissive  force.  It  ignores 
siicb  Tegislatlon,  and  assumes  that  the  matter  is 
one  Uiut  belongs  to  the  domain  of  national  reg- 
ulation. Whether  it  would  not  have  been  a 
more  effective  protection  of  the  rights  of  citi- 
zens to  have  clothed  Congress  wjtb  plenary 
power  over  tlie  whole  subject,  is  not  now  the 
question.  What  we  have  to  decide  ia,  whether 
Bitch  plenary  power  has  been  conferred  upon 

Congress  by  the  Uth  ' —  ^ ~~'  ' 

judgment,  It  has  not. 

We  have  discussed  the  question  presenied  by 
the  law,  on  the  assumption  that  a  right  to  en  j<^ 
equal  accommodations  and  privileges  in  all  Inns, 
public  conveyances  and  places  of  public  amuite 
ment,  is  one  of  tbeessential  rights  of  the  citizen 
which  no  State  can  abridge  or  Interfere  with. 
Whether  it  is  such  a  right  or  not,  Is  a  diSerent 
question,  which,  in  the  view  we  have  taken  of 
the  Talldity  of  the  law  on  the  graimd  already 
stated,  It  is  not  necessary  to  exatnlne. 

We  have  also  discussed  the  validity  of  the 
law  in  reference  to  cases  arl^g  in  the  Slates 
only;  and  not  in  reference  to  cases  arising  in  the 
Territories  or  the  District  of  Columbia,  which 
are  subject  to  the  plenary  legislation  of  Con- 
cress  in  every  branch  of  municipal  regulation. 
Whether  the  law  would  be  a  valid  oue  as  ap. 
plied  to  the  Territories  and  the  District,  is  not  a 
question  for  consideration  in  the  cases  before 
us;  they  all  being  cases  arising  within  the  lim- 
its of  States.  And  whether  Congress,  in  the  ex- 
ercise of  its  power  to  regulate  commerce 
amongst  the  aevenl  Btwtes,  might  or  might  not 
pass  a  law  regulating  rights  in  public  convey- 
ances pasriog  from  one  btate  to  another,  is  also 
a  question  which  is  not  now  before  us  as  the 
t20T      Kctio»B  in  qtieetion  are  not  coDOeived  in  any 


such  view. 


legisUtlon  on  the  subject  In  hand.  Is  sought,  in 
the  second  place,  from  the  Ufli  Amendment, 


vjcted,  shall  exist  within  the  United  Stalee,  ct 
any  place  subject  to  their  Jurisdiction^  and  H 
^ves  Congress  power  to  enforoe  the  Amend- 
ment by  approfniate  leglslatioa. 

Hils  Amendment,  as  well  as  the  Htb,  is  nn- 
donbtedly  self-executing  without  any  andllaiy 
legislation,  so  far  as  ita  terms  are  amsUcoble  to 
any  existing  state  of  drcnmstancea.  Bvltiown 
imalded  force  and  effect.  It  ttboliahea  davety 
and  established  universal  freedCHu.  Still,  \eg- 
Islation  may  be  necessoir  and  [ooper  to  mwt  . 
all  the  various  cases  and  drcunulAnces  to  be 
affected  by  It,  and  to  prescribe  proper  modes  d 
redress  for  its  violation  in  letter  or  soirit.  And 
sucb  legislation  may  be  primal?  and  direct  in 
its  character;  for  the  Amendment  is  not  amere 
prohibition  of  state  laws  establishing  or  uphold- 
mg  slavery,  but  an  absolute  declaraliMi  that 
slavery  or  Involuntary  servitude  shall  not  eiiN 
In  any  port  of  the  United  States. 

It  IS  true,  that  slavery  cannot  exist  without 
law,  any  more  than  property  In  lands  and  goods 
can  exist  without  law;  and,  Uierefore,  the  13tb 
Amendment  may  be  iwarded  as  nullifying  all 
state  laws  which  establish  or  uphold  slavery. 
But  it  has  a  reflex  character  also.  estaUishi:^ 
and  decredng  unlvenal  dvil  and  political  free- 
dom throughout  the  United  States;  and  it  Is  as- 
sumed that  the  power  vested  In  Gonerese  to  en- 
force the  arljcle  Ir?  appropriate  tegi^tioit, 
clothes  Congress  with  power  to  pass  all  laws 
necessaiy  and  proper  for  abolishing  oil  badges 
and  incidents  of  UBvery  in  the  Umted  Stales; 
and  upon  this  assumption  it  is  claimed  that  this 
is  sufndent  authority  for  declaring  by  law  that 
all  persons  shall  have  equal  acconumdatlons  and 
privileges  in  all  inlis,  public  conveyances  and 
places  of  public  amusement;  the  argument  be- 
'-  -  that  the  denial  of  such  equal  acoommoda- 


AmendraenL  Conceding  the  major  proposition 
to  be  true,  that  Congress  baa  a  iwA  to  enact  all 
necessary  and  proper  laws  for  £e  obliteration 
and  prevention  of  slavery  with  all  Ita  badgea 
and  incidents, ia  the  minor  proposition  also  true, 
that  the  denial  to  any  person  of  admission  to 
the  accommodadons  and  privileges  of  an  inn, 
a  public  conveyance  or  a  theater,  does  subject 
that  peisou  to  any  form  of  servitude,  or  tend  to 
fasten  upon  him  any  bodge  of  slaveryf  If  it 
does  not.  then  power  to  pass  the  law  is  not  found 
In  the  13th  Amendment 

In  B  very  able  and  learned  presentation  of  the 
cognate  question  aa  to  the  extent  of  the  rights, 
privileges  and  immunitlee  of  dtizans  which  can- 
not rightfully  be  abridged  1^  st^  laws  under 
the  l«h  Amendment,  made  In  a  former  case,  a 
long  list  of  burdens  and  disabilities  of  a  servile 
character,Iocideot  to  feudal  vassalage  inFimnce, 
and  which  were  abolished  by  the  decrees  of  tiw 


, .  'as  presented  for  the  par- 
pose  of  showing  that  all  inequalities  snd  ob- 
servances exacted  by  one  man  from  snotbcs, 
were  servitudes,  or  badgea  of  slaverf,  which  a 
— t  Nation,  in  Its  effort  to  eetabli^  onivenal 
ty,  made  haste  to  wifie  out  and  destrov. 
But  these  were  servitudes  imposed  by  the  on 
law,  or  by  kmg  custom  which  bftd  tb«  force  <rf 
IMC.  & 
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ues. 


Civil  Riaars  Cabbb. 


Ibw,  and  exacted  t?  OH  man  fnKU  anothei  with- 
out the  latter'* cotuent  Should  anycuch  lerrl- 
todes  be  Impoeed  b^  a  state  law,  there  can  Im 
no  donbt  that  the  law  would  be  repugnant  to 
the  14th,  no  le«a  tliaii  to  the  18th  Am^dment; 
r  any  greater  donbt  that  Congrese  hat  ade- 
~  'm  power  to  f orliid  any  such  Berritude  from 


bdng 

Bat  la  there  anj  eimllaitty  between  nich 
aerritudes  and  a  denial  by  the  owner  o[  an  inn, 
a  public  conveyance,  or  a  tbeaUr,  of  ita  accom- 
modatlona  and  prf vileg«a  to  an  individual,  eved 
though  the  denial  be  founded  on  the  race  or 
coloroflbat  Individual T  Where  doea  an j  slav- 
ery or  aervitude.  or  badge  of  either,  ariaefrom 
niclian  act  of  denlolT'  Whether  it  migbt  not 
be  a  denial  of  a  right  which,  if  sanctioned  by 
Ibe  stale  law,  would  be  oboozioaa  to  tbe  pro- 
hlUUona  of  lite  14th  Amendment,  ti  another 
ffoestion.  But  what  has  it  to  do  with  tbe  que>- 
Uon  of  slavery  t 

It  may  be  Oiat,  by  the  Black  Code,  as  ft  was 
called,  m  the  times  when  slavery  {aerailed,  tbe 
[ttr  propriistors  at  Inna  and  pablic  conveyances  were 
forUdden  to  lacdveperaons  of  Ibe  African  race, 
becauw  it  might  asaist  slaves  to  escape  from  ttie 
control  of  theiT  masters.  This  was  merely  a 
meaoa  of  preventing  such  escMves,  and  was  no 
part  of  the  servitude  itself.  A  law  of  that  bind 
could  not  have  any  aucb  object  now,  however 
Justly  it  might  be  deemed  an  invasion  of  the 
par^a  htfal  right  as  a  citizen,  and  amenable 
to  the  prc£ibitlona  of  the  14th  Amendment. 

Tbe  ung  existence  of  African  slavery  In  this 
country  gave  us  very  distinct  notions  of  what 
It  was,  and  what  were  ita  necesmy  inddenta. 
Compulsory  service  of  the  slave  for  the  benefit 
of  tbe  master,  reslrai  it  of  his  movements  ex- 
cept t^  the  master's  wiU,  disability  to  hold  prop 
aij,  to  make  contracts,  to  have  a  sltmdlng  in 
court,  to  be  a  witness  against  a  white  person, 
and  suchlike  burdens  and  IncajMCitiea  were  the 
inscparsbleincidentsof  the  insiJtuUon.  Severer 
punislimcnis  for  crime*  were  imposed  o-  '*— 
ilaTc  tlukO  on  free  persons  gultty  of  the 
napiti-a!.  CoDirrest,  as  wc  have  seen,  by  the 
ava  Ri);hu  BUI  of  laee,  passed  in  view  of  the 
19th  AnK-ndmeotittefore  the  14th  was  adopted, 
undertook  to  wipe  out  these  tnirdens  and  disa- 


and  without  regard  to  previous  servitude,  those 
fundamental  rights  wnich  are  the  essence  of 
clvfl  freedom,  namely:  tbe  same  right  to  make 
and  enforce  contracts,  to  sue.  be  parties,  give 
wideicc,  and  to  inhoit,  purchase,  lease,  sell 
and  couvev  property,  as  is  enjoined  by  white 
dtizeos.  Wlwther  this  legislatfon  waa  nilly  an- 
ihoriMd  by  the  18th  Amendment  alone,  with* 
oat  tbe  topport  which  It  afterwards  reodved 
mm  the  lull  Ameodmeot,  after  the  adoption 
ofwblcb  itwaar»«nacted  with  some  additions. 


1866,  CongTBM  did  not  assume,  under  the  au- 
Ifaorny  given  by  the  18th  Amendment,  to  adjust 
what  m^  be  called  the  social  rl^ta  (^  men  and 
i*oea  in  the  oommiuitj;  imt  only  to  declare 
aBd  vfadlcaie  those  fundamental  ririits  which 
appertain  to  tbe  essence  of  dtlzenshlp,  and  the 
^JoymsM  or  deprivation  of  wUtdk  comtitules 
IMC.B. 


the  essentia]  distinction  between  tieedtnii  and 

We  must  not  forget  that  the  province  and 
scope  of  tbe  18th  and  14th  Amendments  are 
dIfiMient;  the  former  dmplyaboHshedslavery; 
the  latter  i»oh]1)iled  the  States  from  abrldKlDg 
the  privHegea  or  immunities  of  dttzent  oi  the 
United  Statea,  1^  depriving  them  of  life,  liberty 
or  propeiCT  witaout  due  process  of  law,  and 
from  de^taiK  to  any  the  equal  protection  of  the 
laws.  Tne  Amendments  are  different,  and  the 
powers  of  Congress  under  them  are  different. 
What  Congreas  has  power  to  do  under  one,  it 
may  not  have  power  to  do  under  the  other. 


Amendment,  it  has  power  to  counteract  u>d 
render  nugatory  all  slate  laws  and  proceedings 
which  have  the  effect  to  abridge  any  of  the  priv- 
ileges or  immunities  of  dtizens  of  the  United 
Stales,  or  to  deprive  them  of  life,  Uberlv  or 
property  without  due  process  of  law,  or  to  aeny 
to  uiy  of  them  the  equal  protection  of  the  lawa. 
Under  the  18th  AoMndment,  the  legislation,  so 
far  as  necessary  or  proper  to  eradicate  all  forms 
and  inddenta  of  slavery  and  involuntary  serv- 


tioned  by  s 
14th,  as  we  have  el) 
sarily  be  and  can  only  it  corrective  In  Its  char- 
acter, addressed  to  counteract  and  afford  r^ef 
against  state  r^ulations  or  proceedings. 

The  only  question  under  the  present  head, 
therefore,  U,  whether  the  refusal  to  any  person* 
of  the  accommodations  of  an  inn  or  a  public 
conveyance  or  a  place  of  public  amusement,  by 
an  InoivldQal  and  without  any  sanction  or  sup- 
port from  any  state  law  or  regulation,  doea  iik- 
Sict  upon  such  persons  any  manner  of  serv- 
itude, orform  of  slavery,  as  those  terms  are  un- 
derstood in  this  country  T  Many  wrooos  may 
be  obnoxious  to  the  prohibitions  of  the  Uux 
Amendment  which  are  not.  In  any  lust  sense,  in- 
ddenls  or  dements  of  slaverr.  Such,  for  ex- 
ample, would  be  the  taking  of  private  proper^ 
wiUiout  due  process  of  law;  or  allowing  persons 
who  have  committed  certain  crimes,  hone  steal- 


ing, tor  example,  to  be  seized  and  bung  by  tl 
pMst  Mmi'latu*  without  lesular  trial;  ordenying      [24] 
to  any  person  or  class  ta  persons  ttM  right  to 
pursue  any  peaceful  avocations  allowed  to  oth- 


>  any  person  or  class 

—  le  any  peaceful  avc 

What  la  called  "class  legislation  "  would 
belong  to  this  category,  and  would  be  obnox- 
ious to  the  ixohlbitlons  of  the  14th  Amendment, 
but  would  not  necessarily  be  so  to  the  18th, 
when  not  Involvins  the  idea  of  any  subjection 
of  one  man  to  anouier.  liie  ISth  Amendment 
hat  respect,  not  to  distinctions  of  race  or  class 
or  color,  but  to  ilavery.  The  Itth  Amendment 
extends  ita  protection  to  races  and  classes,  and 
prohibitt  any  state  legislatlOD  which  has  the 
effect  of  denying  to  any  nee  or  daas  or  to  any 
tndlvidnal,  toe  equal  protection  of  the  laws. 

Now,  conceding,  for  the  soke  of  the  argu- 
ment, that  the  admission  to  an  inn,  a  publlo 
conveyance  or  a  place  of  public  amusement  on 

3ual  terms  with  all  other  dtliens,  is  the  right 
every  man  and  all  classes  of  men.  Is  it  any 
more  than  one  of  those  righta  whkh  Uke  Butea 
by  the  14th  Amendment  are  forbidden  to  deny 
to  any  person  t    And  is  the  Constitution  vio- 
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lated  nntQ  the  denial  of  the  Hght  has  some  elate 
sanctfon  or  authority  T  Can  Uie  act  of  a  mere 
individual,  the  owner  of  the  Inn,  the  public  con- 
veyance or  place  of  amusement,  refusing  the  ac- 
commodation, be  Justly  regyded  aa  Imporing 


any  badge  of  slavwy  or  aervttude  upon  die  ap- 

gllcant,  or  only  as  InflictinK  an  oroinary  dvll 
ijury,  properly  cognizable  t>y  the  law*  of  the 


State,  and  preaumably  tubject  to  ledms  by 
those  laws  until  the  conlniy  appears  T 

After  giving  to  these  qnesdons  all  the  cansid- 
eratioD  which  their  imprntance  demands,  we  are 
forced  to  the  conclusion  that  such  an  act  of  re- 
fusal has  nothing  to  do  with  ataveiy  or  involnn- 
laiT  servitude,  and  that  if  it  Is  violative  of  any 
right  of  the  par^,  his  redress  is  to  be  sought 
under  the  laws  of  the  Stale;  orif  those  lawsare 
adverse  to  hie  rights  and  do  not  protect  him .  tils 
ady  will  be  found  in  the  corrective  legula- 


ment.  It  would  be  nccmg  the  slavery  argu- 
ment into  the  ground,  to  make  it  apply  to  every 
A  of  discilmuiation  which  a  person  may  see  nt 


Innkeepers  and  public  carriers,  by  Che  laws  of 
all  the  States,  so  farasweare  aware,  are  bound, 
to  the  extent  of  their  facilitJefl,  to  furnish  proper 
accommodation  to  all  uo  objectionable  persons 
who  in  good  faith  apply  for  them.  If  the  laws 
themselves  make  any  unjust  discrimination, 
amenable  to  the  prohibitions  of  the  14th  Amend- 
ment, Congress  nas  full  power  to  afCord  a  rem- 
edy, under  that  Amendment  and  in  accordnnce 
wfttii. 

When  a  man  has  emeiged  from  slavery,  and 
by  the  aid  of  beneficent  legislation  has  eluiken 
ott  the  inseparable  coaconitanta  of  tbat  slate, 
there  must  be  some  stage  in  the  progreaa  of  his 
elevation  when  he  takes  the  rank  of  a  mere  cit- 
izen, and  ceases  to  be  the  special  favorite  of  the 
laws,  and  when  his  rights,  as  a  citizen  or  a  man, 
are  to  be  protected  in  the  ordinary  modes  by 
which  otlier  men's  r^ta  are  protected.  There 
were  thousands  of  nee  colored  people  in  this 
country  before  the  abolition  of  slavery,  enjoying 
all  the  essential  ri^ts  of  life,  liberty  and  prop- 
erty the  same  aa  white  citizens ;  y«  no  one,  at 
that  time,  thought  that  It  waa  anv  invasion  of 
their  pencmal  ttatu*  as  freemen  because  they 
were  not  admitted  to  all  the  privileges  enjoyed 
by  white  dtlzans,  or  because  they  were  sub- 
jected to  discriminations  in  the  enjoyment  of  ac- 

'-''—- '-  • — IS,  public  coDv^ances and 

.  Here  dlscrimuiati 


account  of  race  or  color  woe  not  regarded  as 
badges  of  slaveiv.  If,  since  that  time,  the  en- 
joyment of  equal  rights  in  aU  these  respects  has 
Decome  eetabllsheo  by  constitutional  enact- 
ment, it  is  not  by  force  of  the  18th  Amendment, 
which  merely  abolishes  slavery,  but  by  force  of 
the  14th  and  1 5th  Amendments. 

On  the  whole  we  are  of  opinion,  that  no  coun- 
tenance of  authority  for  the  passage  of  the  law 
in  question  can  be  found  in  eithw  the  18th  or 
14th  Amendment  of  the  Constitution ;  and  — 


at  least  so  far  as  its  operation  in  the  scTcnl 
Stales  is  concerned. 

This  conclusion  disposes  of  the  cases  now 
under  consideration.  Inthecasesof  the  Unilei 
State*  V.  JReluul  Bgan,  and  of  SichardA.  BiA 
iimn  and  wifa  against  Tlte  Memphit  and 
Oharteiton  Railroad  Oompanv,  the  judgmcnU 
must  be  afBrmed.  In  the  other  cases,  tlie  an- 
swer to  be  given  will  be  that  the  Ist  and  2d  sec- 
tions of  the  Act  of  Congress  of  March  1,  I87S 
[18  Stat,  at  L.,  SSSJ,  enOtled  "  An  Act  to  Pro- 
tect all  Citizens  in  their  Civil  and  Legal  Rights," 
are  nnconstltutional  and  void,  and  that  Judg- 
ment should  be  rendered  upon  the  aevenl  io- 
dictmenta  in  thoae  cases  acccnilingly.  Aoditi* 
mordertd. 

True  oop7.   Tot ; 

James  H.  HoKenner,  a«sk.  Sup.  Oourt.  C.  S> 

Mr.  JtMttM  Haf  Ian  dissenting: 

The  opinion  in  these  cases  proceeds,  it  seenu 
to  me,  upon  grounds  entirely  too  narrow  sad 
artificial.  I  cannot  resist  the  condu^on  thit 
the  substance  and  spirit  of  the  recent  Amend- 
menis  of  the  Constitution  have  been  sacrificed 
by  a  subtle  and  ingeoious  verlMl  criticism.  "It 
is  not  the  words  of  the  law  but  the  internal  senM 
of  it  that  makes  the  law;  the  letter  of  the  Uw 


in  the  interest  of  liberty,  and  for  the  pnrpoie  of 
securing,  through  national  l^slatlon,  if  need 
be,  rights  inhering  In  a  State  of  freedom,  and 
belonging  to  AmCTcan  dtizenahip.  have  been 
so  construed  as  to  defeat  tlie  ends  the  people  dfr 

sired  to  accomplish,  which  U- " ^  '" 

accomplish,  and  which  they  si 

accomdlshed  by  changes  in  IL 

law.  Bvthlaldonotmeanthatthedetermlns' 
tion  of  these  cases  should  have  beeo  matoiallj 
contrdled  t^  considemtionsof  mere  cxpediocy 
or  policy.  I  mean  only,  In  this  form,  to  expieM 
an  earnest  conviction  that  the  ootut  has  dt 
parted  from  the  familiar  rule  requiring,  in  the 
interpretation  of  constitutional  provlaionB,  that 
full  eBect  be  given  to  the  intent  with  which  the; 
were  adopted. 

lite  purpose  of  the  1st  section  of  the  Act  of 
Congr^  of  March  1,  1870,  was  to  pffewutrao 
discnminatlon  In  respect  of  the  accommodatioof 
and  facilitlea  of  inns,  public  conveywtces  and 
places  of  public  amuBement.  It  does  not  assume 
to  define  the  general  conditions  and  Umilationj 
under  which  Inns,  public  cuiTeyances  and 
places  of  public  amusement  may  be  coodocted, 
but  only  declares  that  such  conditioita  aod  lim- 
itailons,  whatever  they  m^  be,  ahaU  not  be  ap- 
plied so  as  to  work  a  discruninMton  aidely  be- 
cause of  race,  color  or  previous  oondilioii  o( 
servitude.  The  Zd  sedibn  ptovidea  a  penal- 
ty against  any  one  denying,  or  aiding  or  in- 
dting  the  denial,  to  any  dttteo,  of  that  equal- 
ly of  right  given  hv  the  1st  wcdoo,  except  for 
reasons  bv  law  applicable  to  diixens  of  evsy 
race  or  color  and  regardless  of  any  previiooacoa- 
dition  of  servitude. 

There  seems  to  be  no  substantial  dlflncnoe 
between  my  brettiren  and  myself  aa  to  the  par- 
pose  of  Congress;  for,  they  say  thai  the  essence 
of  the  law  is,  not  to  declare  broadly  tbat  all 
persons  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  acconunodatioaB,  advantages, 
faculties  aitd  prlvll^es  of  inu,  puUic  conrey- 
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■ncM  u>d  ifaeatos ;  but  that  fucb  enjoymeDt 
•hall  DOt  be  nibject  to  conditiona  q^lcable  only 
to  dtizena  of  a  particolar  race  or  color,  or  who 
iMd  heeo  Iq  a  preTloiu  conditfou  of  servitude. 
The  effect  of  uie  atatate,  the  court  taTS,  b,  that 
colored  cittzeni, whether  formerly  slarea  or  not, 
and  dtisens  of  other  lacei,  ahall  have  the  same 
accommodatioiiB  and  priTileEestnall  Idds,  pub- 
lic coDveyaDcea  and  places  of  amuae 
«aJoyed  by  white  peraoiu;  and  triea 

The  court  adjudges,  Ithiokemnieotuly,  that 
Congrev  la  without  pow»,  under  either  the 
13tb  orlWi  Amendinent.toeBtabliBhBuchr^u- 
latfnns,  aud  that  the  lit  and  9d  aecUont  of  the 
atatute  are,  In  all  their  parts.  uoconstltatiODal 
and  void. 

Whether  the  le^lative  department  of  the  gov- 
enunent  has  transcended  the  limits  of  its  con- 
a&otioiial  powers,  "  Is  at  all  times, "  said  this 
Cfluitin  ,P7eteA«rT.BMt,0Cranch,  128, "a ques- 
tion of  much  delicacy,  wbich  ougbt  seldom,  if 
(rrer,  to  be  decided  in  tiie  afflrmative,  in  a  doubt- 
ful caae.  •  •  •  The  oppodtion  between  the 
CoDstitutloa  aud  the  law  should  be  such  that 
the  judge  feela  a  clear  and  etrong  conviction 
Ibcir  incompatibility  with  each  other. "  Uore 
recently  In  Sinking  Fand  Ouet,  90  U.  S.,  718, 
we  said:  "It  is  our  duty,  when  leo  iifred  In  the 
regular  course  of  judicial  proceeaings,  to  de- 
clare on  Act  of  Congreta  void  if  not  within  the 
legislative  power  of  I  lie  United  Stntes,  but  tbia 
declaration  should  never  be  murie  except  in  a 
clear  case.  Every  pnasible  prcsumptioo  is  in 
'tSJ  favor  of  tlie  validity  of  a  gtntute.  and  this  ~  ~  ~ 
tinnea  until  the  contrary  ia  shown  beyond 
tional  doubt  Ooe  branch  of  the  government 
cuuiot  encroach  on  the  domain  of  another  wiih- 
oot  danger.  The  safety  of  our  iustitutiona  de- 
penda  In  no  imall  degree  od  a  strict  observance 
ml  thia  saluta^  nilc." 
Before  consfdeiing  the  language  and 

Ibese  Amend  men  tB  (t  wlU  be  proper  to  tl„ 

relations  subaisting.  prior  to  their  adoptiou,  be- 
tween the  National  Glovemmcnt  and  the  institu- 
tion of  slavery,  as  indicated  by  the  proiisions 
of  the  Constitution,  the  legisladon  of  Congress, 
and  the  dedsiona  of  this  court  In  thla  mode 
we  may  obtain  keya  with  which  to  open  the 
mind  of  the  people,  and  discorer  the  thought 
Intended  to  be  expressed. 

In  section  2  of  article  lY.  of  the  Constitution 
U  waaprovidedtliat  "No  petaon  held  to  service 
or  labor  In  one  State,  under  the  laws  thereof, 
eweaping  into  another,  shall,  in  conscoiionce  ol 
may  law  or  regulation  therein,  be  discbarEed 
from  anch  service  or  labor,  but  shall  be  ddlT- 
rreil  up  on  claim  of  the  party  to  whom  such 
»^rvice  or  labor  may  be  due."  Under  the  au. 
tJioritv  of  this  clause,  CoDgrcsa  passed  the  Fugj- 
tire  slave  Law  of  1708,  establishing  a  mode  foi 
tlie  recovery  of  fugitive  slaves,  aniT prescribing 
m  penalty  a^nst  any  penon  who  should  know- 
lni*lr  and  wilUogJy  obatmct  or  hinder  the  mas- 
ter, nis  agent,  or  attorney,  in  seidng,  arresting 
«iaJ  recovering  the  fns;iDv«,  or  who  should  rea- 
cise  tJM  fugitive  from  him,  or  who  should  har- 
bor or  conceal  the  slave  after  notice  that  he  was 
■  fuglUve. 

In  PritOT.  ChjitTtumKeaia  itf  J'UmtgUania, 
14  i'ct.,SSt,  thia  court  had  occasion  to  define 
cite  powers  and  duties  of  Congress  In  reference 
«D  fugitives  from  labor.  Speakug  by  Mr.  JvmUm 
r^OFj  U  laid  down  llMse  propoddons 


That  a  clause  of  the  Oonstitntion  confenins 
a  right  should  not  be  so  construed  as  to  make  It 
shadowy,  or  unanbitantlal,  or  Leave  the  dtizen 
witkont  a  remedial  power  adequate  for  Its  pro- 
tection, when  another  cor  ' — "'-  " 

coidant  with  the  words  m 
were  tised, 
granted; 

_'hat  Congress  Is  not  restricted  to  legisIaDou 
for  the  execution  of  its  expressly  granted  pow- 
ers; but,  for  the  protection  of  rights  guarantied 
by  the  Constitution,  may  employ  suck  means,  rS9] 
not  prohibited,  aa  are  necessary  and  proper,  or 
such  as  are  approprlMe,  to  attain  the  ends  pro- 

Tbat  the  Constitution  recognized  the  master's 
right  of  property  in  his  fugitive  slave  and,  as 
incidental  thereto,  the  right  of  seidng  and  re- 
covering him,  regardless  of  any  state  law,  or 
regulation,  or  local  custom  whatsoever;  and, 

Tbat  the  right  of  the  master  tii  have  hlsslave, 
thus  escaping, delivered  up  on  ci4ira,belng  guar- 
antied by  the  CoQstituiion,  the  fair  implication 
was  that  the  National  Qovemn.ent  was  clothed 
with  appropriate  authority  and  functions  to  en- 

Thecourtsald:  "Thefundameotalprindple, 
applicable  to  all  cases  of  this  »>rt,  would  seem 
to  be  that  wheu  the  end  is  reqdired  the  means 
ere  given,  and  when  the  duty  Is  enjoined  the 
ability  to  perform  it  is  contemplated  to  exist  on 
tie  part  of  the  functionary  to  whom  it  is  in- 
trusted." Again:  "It  would  be  a  strange  anom- 
aly and  forced  construction  to  suppose  that 
the  National  Government  meant  to  rely  for  Ihc 
duefuUillment  of  ilsowoproperdutics,  and  the 
rights  wbich  It  intended  to  secure,  upon  static 
legislation,  and  not  upoi.  that  of  the  Union.  A 
fortiori,  it  would  be  more  objectionable  to  sup- 
pose  tbat  a  power  which  was  to  be  the  samo 
throughout  the  Union,  should  be  confided  to 
state  sovereignty  which  could  not  rightfully  act 
beyond  Its  own  territorial  limits." 

The  Act  of  1T88  was,  upon  these  grounds. 
adjudged  to  be  a  constitutional  eserdae  of  the 
powers  of  Congress. 

It  is  to  be  observed  from  the  report  of  Pr^gt 
Que  that  Pennsylvania,  by  ber  Attorney-Gen- 
eral, pressed  the  argument  that  the  obligstiOD 
to  surrender  fugitive  alavea  was  on  the  States 
and  for  the  Slates,  subject  to  the  restriction 
that  they  should  not  paaslavrs  or  eetablisk  regu- 
lations liberating  such  fugitives;  that  the  Con- 
stitution  did  not  take  from  the  Staiea  the  right 
to  delennine  Ike  §talu$  of  all  persons  within 
their  respective  jurisdictions;  that  ft  was  for  the 
Btate  in  which  the  allemd  fugitive  was  found 
to  determine,  through  her  courts  or  In  such 
modes  as  she  prescribed,  whether  the  person 
arrested  was,  in  fact,  a  freeman  or  a  fugitive 
slave;  that  Ike  aole  power  of  the  General  Gov- 
ernment In  the  premises  was,  by  judicial  instru-  ■<_„■, 
mentality,  to  restrain  and  correct,  not  to  forbid  l^"] 
and  prevent  In  the  abaence  of  kosUle  stste  ac- 
tion; and  that  for  the  General  Government  to 
assume  primary  authority  to  legislate  on  the 
Bubleet  of  futdave  slaves,  to  tke  exclusion  of  the 
be«  dangnous  eocroackment  on 
"-  But  to  suck  luggestlODS  this 
ear,  and  adjudged  that  pri- 

,      „  y  Cong • ' "■- 

maater's  right  was  authoru 
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We  Dtzt  come  to  the  FagitiTe  Slave  Act  of 
18(i0,the  constitutionality  of  whlcli  rested,  u  did 
ttiat  of  17M,  Mlely  upon  the  implied  power  of 
Ctmsieae  to  enforce  the  maBter*!  ti^ts.  The 
promlona  of  that  Act  were  far  in  aidTance  of 
prevloiu  legtslaUtm.  The;  placed  at  the  disponi 
of  the  master  seeking  to  recorer  his  fugitive 
slave,  substantiallj  the  whole  power  of  the  Ma- 
OoD.  It  invested  commlasioners,  appointed  un- 
der the  Act,  with  power  to  summon  the  pone 
eomibUut  for  the  enforcement  of  its  provisions, 
and  commanded  all  good  citizens  to  assist  in  its 
prompt  and  efficient  execution  vhenever  their 
saviccB  were  required  as  part  of  the  potte  wia- 
status.  Without  going  into  the  details  of  that 
Act,  It  Is  lufflcieDt  to  ear  l^t  Congtess  omitted 
from  it  nothing  which  the  utmost  ingenuitj 
could  su^^  as  frnfTntial  to  the  successful  en- 
forcement of  the  master's  claim  to  ntcover  bis 
fugitive  slave.  And  this  court,  in  Ahlgman  v. 
Awtt,  31  How.,  606  [82  U.  8.,  XVI.,  IflO],  ad- 
jud^  it  to  be  "in  all  of  lie  proriBions  fully  au- 
tbonzcd  by  the  ConstituIJon  of  IheDnlted  Btales. " 
Tbeonlyothercase,priorto  the  adoption  of  the 
recent  amendmenta,  to  which  reference  will  be 
made,  Isthatof  Z^m^&oMv.  San^ford,  19  How., 
8W[60U.6.,XV.,668i.  That  case  was  instituted 
in  a  Cinmlt  Ckiurt  of  the  United  States  by  Dred 
Bcott,  claiming  to  be  a  citizen  of  Missouri,  the  de- 
fendant being  adtizen  of  another  Slate.  Its  ob- 
ject was  to  assert  the  title  of  bimself  and  family 
lo  freedom.  The  defendant  pleaded  in  abatement 
that  Scoti— being  of  African  descent,  whose  an- 
cestors, of  pure  African  blood,  were  brought 
into  tills  country  and  sold  as  daves — was  not 
a  ct'tiMn.  The  only  matter  in  issue,  said  the 
.  .  court,  was  whether  the  descendants  of  slaves 
131]  Q^-g^  Imported  and  sold,  when  they  should  be 
emaociimted,  or  who  wet«  bora  of  paKuts  who 
had  become  free  before  thdrUith,aTe  citizens  of 
a  State  In  the  sense  in  which  the  word"cllizen  " 
is  used  In  the  Coottitation  <d  thelJniled  States. 
In  dMermlning  that  question,  the  court  insti- 
tuted an  Inquiry  as  to  who  were  citizens  of  the 
•even!  Btates  at  the  adoption  of  the  Constitu- 
tion, and  who,  at  that  time,  were  recognized  as 
the  people  whose  rights  and  liberties  bad  been 
violated  l^theBritiSiQovemmeni.  The  result 
was  a  declaration  by  this  court,  speaking  by 
Chi^  JutUee  Taney,  that  the  legislation  and 
histories  of  the  times  and  the  language  used  in 
the  Declaration  of  Indepeiidence,showed  "That 
neither  the  class  of  persons  who  had  been  im- 
ported aa  slaves,  nor  their  descendants,  whether 
they  had  become  free  or  not,  were  then  ac- 
knowledged as  a  part  of  the  people,  nor  in- 
tended to  be  included  in  the  general  words 
used  in  that  instrument;" that  "they  had  for 
more  than  a  century  before  been  regarded  as 
beings  of  an  inferior  race,  and  altogether  unfit 
to  associate  with  the  white  race,  either  in  social 
or  political  relations,  and  ao  far  inferior  that 
they  had  no  rights  which  the  whito  man  was 


D  KspecL  and  that  the  Mgro  might 
Justly  and  lawfully  he  iwluced  to  slavery  lor 
his  tleneQt;"  that  he  was  "bought  and  sold,  and 


treated  as  an  ordinary  article  of  mercbandiae 
and  traffic,  whenever  aprofltcouldbemade  by 
it;"  and  that ' '  this  opinion  was  at  that  time  flied 
and  univ^sal  in  the  civilized  portion  of  the 
white  race.  It  was  regarded  as  an  axiom  in 
morals  as  well  aa  In  politics,  which  no  one 
thought  of  disputing,  or  supposed  to  be  opni 


to  disiiute:andmenin  every  grade  and  podtiDD 


public  concern,  without  for  a  moment  doubting 
the  correctness  of  this  opinion." 

The  Judgment  of  the  court  was  that  tbt 
words  "  people  of  the  United  Slates  "  and  "  dli 
cans"  meant  the  same  thing,  both  desmtHnji 
"the  pohtical  body  who,  according  lo  our  » 

Eublican  institutions,  form  the  sovcreigatf  ind 
old  the  power  snd  conduct  the  govenuoesi 
tlirough  their  representatives;"  that  "the]' arc 
what  we  familiarly  call  the  '  sovereign  peopk,' 
and  every  citizen  is  one  of  this  people  and  I 
constituent  member  of  this  sovereign^;"  but, 
thst  the  class  of  persons  described  in  the  {da  \ 
In  abatement  did  not  compose  a  portion  of  thia 
people,  were  not  "  included,  and  were  not  ii- 
tenaed  to  be  included,  under  the  word  'citi 
zens '  in  the  Constitution;"  that,  therefori'.  <iie] 
could  "claim  none  of  the  rights  and  privilege 
which  that  instrument  provides  for  and  secura 
to  citizens  of  the  United  States;"  thst,  "on  lb 
contrary,  they  were  at  that  time  considered  ■■ 
a  subordinate  and  inferior  class  of  beings,  wbo 
had  been  subjugated  by  the  dominant  race,  ssd 
whether  emancipated  or  not,  yet  remained  sub- 
ject to  their  authoritv  and  had  no  rights  ei 
privileges  liut  such  ns  those  who  held  the  power, 
and  the  government  might  chooae  to  gnii 

Such  were  the  relations  which  formerly  a- 
Isted  between  the  government,  wheth^  naiwiisl 
or  state,  and  the  descendants,  whether  free  o 
in  bondage,  of  those  of  African  blood,  who  M 
been  impcTted  into  this  country  and  adU  m 

The  lac  section  of  the  13th  Amendment  pfo- 
vides  that  "  Neither  daveiy  nor  involnnuir 


victed,  shall  exist  within  the  United  States,  v 
any  place  subject  to  their  Jurisdiction."  lu 
2d  section  declares  that  "  Congress  shall  bsn 
power  to  enforce  this  article  by  appropriate  Itg- 
lalation."  This  Amendment  was  followed  l^ 
the  Civil  Rights  Act  of  April  8,  1866,  wbic^. 
among  other  things,  provided  that '  'AB  pewow 
bom  in  the  United  States,  and  not  subject  U 
any  foreign  power, excluding  Indians  not  tsxeiL 
are  hereby  declared  to  be  citizenaof  tbeUnitM 
States. "  U  Stat,  at  L. ,  27.  The  power  of  Con- 
gress, in  this  mode,  to  elevate  the  enfranchised 
race  to  national  dUzenship,  was  maintained  b^ 
the  supporters  of  the  Act  of  1866  to  be  as  fiul 
and  complete  as  its  power,  by  general  slatnte, 
to  make  the  children,  being  of  full  age,  of  po^ 
sons  naturalized  in  this  counttv,  citixeos  of  the 
United  States  without  going  through  the  proc- 
ess of  naturalization.  The  Act  of  186lt,ta  tUi 
respect,  was  also  Ukened  lo  that  of  1818,  is 
whichCtmgreesdecIared  "That  the  Stockbridge 
Tribe  of  Indians,  and  each  and  eveiy  one  ol 
them,  shall  be  deemed  to  be  and  are  hetebf 
declared  to  be  dtiz^is  of  the  United  States  to 
all  intents  and  purposes,  and  shall  be  entitled 


Act  of  1866  was  valid  in  conferring  natieinl 
dtizenahlp  upon  all  embraced  t^itstomi^tlMB 
the  coltoed  race,  enfranchiaea  t?  the  IW 
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prrseal  cMC,  it  1«  not  neceaswy  to  exatniiietliU 
[junitioa. 

Tbe  terms  of  tbe  Thliteenth  Amenduieiit  are 
■baolute  and  onfvensL  They  embrace  every 
nee  which  then  wse,  or  might  thcreafler  be, 
wtthlo  the  TJaited  States.  Nonce,  aa  such  .can 
be  eidnded  from  Uie  beoefiU  or  rigbta  thereby 
conferred.  Yet,  It  is  hielorlcallT  true  that  that 
Amendment  nas  euggeited  by  the  coDdiUoD,iii 
thii  couDtry,  of  that  nee  wmch  had  been  d» 
dar^,  bv  this  court,  to  have  hod— acoordiog 
lo  the  optnloD  eatert^ed  by  the  most  dvilized 
portion  of  the  white  race,  it  the  time  of  the 
kdoptton  of  the  Constltutio&— "no  rights  nhich 
tl>a  white  man  was  tMund  to  respect,"  none  of 
tbe  pftrilegee  or  immunities  seethed  by  that  in- 
■tnunent  lo  dtizens  of  the  United  States.  It 
had  reference,  in  a  peculiar  sense,  to  a  people 
which  (although  the  larger  part  of  them  were  in 
•laTory)  bad  been  invitM  by  an  Act  of  Congress 
to  aid  in  saTing  from  OTertnrow  a  government 
which,  tlmetcNiore,  by  all  of  Its  departments, 
bad  trotted  them  a*  an  inferior  race,  with  no 
l^al  ri^ts  or  prirHeges  except  such  a*  the 
wLite  race  might  clioose  to  gnnt  them. 

These  are  the  ctrcumstancea  under  which  tbe 
TfairtecDth  Amendment  was  proposed  foradop- 
lioiL  They  an  now  recalled  only  that  we  may 
better  tutdemand  what  was  in  the  minds  of  the 
people  irtten  that  Amendment  was  conddcred, 
and  wbatwere  the  mischiefs  tobe  remedied  ana 
tbe  erferances  to  be  redressed  by  its  adoption. 

We  have  seen  that  the  power  of  Congress,  by 
l^islation,  to  enforce  thcmaster's  right  to  have 
bu  slavedeliTered  up  on  claim  was  impliM  fivm 
the  rect^tion  of  that  right  In  tbe  Nauonal  Con- 
xtitatlon.  But  the  power  conferred  by  tbe  Tblr- 
leentb  Amendment  does  not  rest  upon  implica- 
tioB  or  inference.  Tboae  who  framed  it  were 
OM  ignorant  of  the  discusdoo,  covering  many 
years  of  our  country's  history,  as  to  the  cddsq- 
tntioDal  power  of  Congress  lo  enact  the  Fugi- 
tive Slave  Lawsof  17e3andl850.  Wbeo.there- 
fore.  It  was  determined,  by  a  change  in  the 
fundamental  law,  to  uproot  the  institution  of 
■laven-  wherever  it  existed  in  the  land,  and  to 
establuh  universal  freedom,  there  was  a  fixed 
purpoM  to  place  the  authoritv  of  Congress  in 
ibc  premise*  b^ond  tbe  possibility  of  a  doubt. 
Tbmfore,  *t  ^u«(rta,  power  to  enforce  the 
Thbieenlh  Amendment,  by  ai^ropriate  legfsla- 
tioD,  waa  expressly  granted.  Legislation  for 
that  purpose,  my  breuiren  concede,  mav  be  di- 
rect and  primary.  But  to  what  specfnc  ends 
amy  it  be  directed  T  This  court  bos  unlfomily 
bdd  that  the  National  Oovemment  has  the  pow- 
rt,  whether  expressly  given  or  not,  W  secure 
and  protect  rights  confemd  or  guarantied  by 
ibe  C^ostltntion.  IT.  8.  v.  ibsw,  63  U.  8.,  214 
fXXIIL,  «BI;a*«tt<torv.  W.  Fa.,  100  U.  8.,808 
[XXV.M4J-  Thatdoctrlneoughtnotnowtobe 
ah*Mloned  wlwn  tbe  inquiry  u  not  as  to  an  im- 
plied power  to  protect  the  master's  rights,  but 
what  may  Congress,  under  powers  expressly 
gnaicd,  do  for  tbe  prolectioQ  of  freedom  and 
Um  rigfata  necessarily  inhering  In  a  state  of  free- 
dom. 
The  Uth  Amendisent,  It  U  conceded,  did 


jnitil""'^.  nelhigiiniiiiillilliii  lliiiiiinf  iiu  siiil 
iH»hnM  by  poeUlTe  law.  Kj  brethren  admit 
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that  it  established  and  decreed  universal  eittl 
freedom  throughout  the  United  States.  But  did 
the  freedom  thus  established  involve  nothing 
morethanexemptioL  fromactualslaveryT  Was 
nothing  more  Intended  than  to  forbid  one  man 
from  owning  another  as  property  7  Wns  it  the 
purpose  of  the  Nation  simply  to  destroy  the  instl- 
tatiDn,and  then  remit  the  race,  theretofore  held 
inbondsge.lo  the  several  States  for  such  protec- 
tion, in  their  dvil  rights,  necessarily  growing 
out  of  freedom,  as  those  Statee,  in  their  discre- 
tion, might  choose  to  provide  t  Were  the  States 
against  whose  protest  the  institution  was  de- 
stroyed, to  be  lot  fre&  so  far  as  national  inter- 
ference was  concerned,  to  make  or  allow  dis- 
crimlnalions  against  that  race,  as  such.  In  the 
enjoyment  of  tnose  fundamental  rights  which 
by  universal  concesdon,  inhere  In  a  slate  of 
freedom  T  Had  yie  IStb  Amendment  stopped 
with  the  sweeping  declnration,  in  its  Ist  sec- 
tion, against  the  existence  Of  slavery  and  invol- 
untary servitude,  except  for  crime,  Congress 
woula  liave  bad  Uie  power,  bv  implication,  ao- 
cording  to  the  doctrines  of  rriga  v.  CbntWn- 
viadtho^ Pemarglvinia,  repeatedln  fltrawZn-v. 
WmA  Vtjvinia,  to  protect  the  freedom  estab- 
lished and,  consequently,  to  secure  the  enjoy- 
ment of  such  civil  rights  as  wera  fundamental 
in  freedom.  That  it  can  exert  its  authority  to 
that  extent  is  made  clear,  and  was  intended  to 
be  made  clear,  bv  the  express  grant  of  power 
contaioediotheai  section  of  the  Amendment. 
That  there  are  burdens  said  disabilities  which 
constitute  badges  of  slavery  and  servitude,  and 
that  the  power  W  enforce  by  appropriate  legis- 
lation the  18th  Amendment  may  be  exerted  by 
legislation  of  a  direct  and  primary  character.f  or 
the  eradication,  not  simply  of  the  Institution, 
but  of  its  badges  and  Incidents,  are  prooodtlons 
which  ought  to  be  deemed  Indisputabfe.  They 
lie  at  the  foundation  of  the  Civil  Rights  Act  of 
180B.  Whether  tbot  Act  was  authonzed  by  the 
18th  Amendment  alone,  without  tbe  support 
which  It  subeequentiy  recdved  from  the  l4th 
Amendment,  after  the  adoption  of  which  it  was 
re-enacted  with  some  additions,  my  brethren  do 
not  condder  it  necessary  to  inquire.  But  I  sub- 
mit, with  all  respect  to  them,  that  Its  constitu- 
tionality is  condusively  shown  l^  their  opinion. 
They  admit,  as  I  have  said,  that  the  ,lSth 
Amendment  established  freedom ;  that  there 
are  burdens  and  disabilities,  the  neceasaiy  ind- 
dents  of  slavery,  which  constitute  its  substance 
and  visible  form;  that  Congress,  by  tbe  Act  of 
1806,  passed  in  view  of  the  18th  Amendment, 
before  the  14th  was  adopted,  undertook  to  re- 
move certain  burdens  and  disabilities,  tbe  neces- 
sarv  Incidents  of  slavery,  and  to  secure  to  all 
dtizens  of  every  race  and  color,  and  without 
regard  to  previous  servitude,  those  fundamental 
rights  wUcb  are  the  essence  of  dvU  freedom, 
namdy,  the  same  right  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evldence,and 
to  inherit,  purchase,  lease,  setiand  convey  prop- 
erty as  isenjoyed  by  white  dtizens;  that  under 
the  iSth  Amendment,  CongreM  has  to  do  with 
shivery  and  its  Inddents ;  and  that  legislatioii, 
BO  far  as  necessoiy  or  proper  to  eradicate  aU 
forma  and  incidents  of  uavety  and  lnvo\,untaiT 
servitude,  ntay  be  direct  and  primary ,opentlng 
upon  the  acts  of  Indivlduab.wbether  sanctioned 
by  state  legislation  or  not.  These  propositions 
being  conceded.  It  is  impossible,  as  K  aeemt  lo 
til 
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me,  to  qaertlon  the  constitutioDsl  TsUdlty  ot 
the  Ctvu  Kghto  Act  of  1866.  I  do  not  contend 
tliat  the  18tb  AmeodmeDt  Invests  Congress  with 
suthoiitj',  by  legial&tlon,  to  define  and  regulate 
the  entira  hody  of  the  dvll  lislita  which  citiz- 
eoB  enjoy,  or  nuy  enjov.  In  the  wreiai  States. 
But  I  bold'tfast  rince  usTery,  as  the  court  bat 
repeatedly  declared,  SMightef-Boutt  Que*,  16 
WaU.,  W  [78  U.  B..  XVin.,  884]:  Slrauder  v. 
W.  Va..  100  U.  8.,  808  [XXV..  6611.  was  the 
moving  or  piindpal  cause  of  the  adoption 
.  of  Uiat  Amendment,  and  since  that  institu- 
tion rested  wholly  upon  the  Inferiority,  as  a 
race,  of  those  held  in  bondage,  their  freedom 
necessarily  involved  immunity  from,  and  pro- 
tection ^^nst,  all  discrimination  against  tliem, 
beMuse  of  their  race,  in  respect  of  such  civil 
rights  as  belong  to  freemen  of  other  races.  Con- 
gress, therefore,  under  its  express  power  to  en- 
foree  that  Amendment,  by  appropriate  legisla- 
tion, may  enact  laws  to  protect  that  people 
against  tne  deprivntinn,  bteanteoflheirTaet,  of 
any  civil  rights  granted  to  other  freemen  In  the 
same  Btate ;  and  such  legislation  may  be  of  a 
direct  and  primary  cliaracier,  operating  upon 
States,  their  officers  and  agents  and,  also,  upon, 
at  least,  such  individuals  and  corporations  as 
ezereise  public  functions  and  wield  power  and 
autbori^  under  the  State. 

To  lest  the  correctness  of  this  poaition.  let  us 
suppose  that,  prior  to  the  adoption  of  the 
Fouri«enth  Amendment,  a  State  bad  passed  a 
statute  denying  to  freemen  of  African  descent, 
resident  within  its  limits,  tbe  same  right  which 
was  accorded  to  white  persons,  of  making  and 
enforeing  contracts,  and  of  inheriting,  pur- 
chasing, leasing,  selling  and  conveying  proper- 
ty; ora  statute  subjecting  colored  people  to  se- 
verer punishment  for  particular  offenses  than 
was  prescribed  for  white  persons,  or  exclud- 
ing tliat  race  from  the  bencQt  of  the  laws  ex- 
empting homesteads  Trom  ezecutioD.  Recall 
the  le^lation  of  1865-6  in  some  of  tbe  States. 
of  which  this  court,  in  the  Slatiffhler-Ifoate 
Com*,  said,  that  it  imposed  Aipon  tbe  colored 
race  oncious  disabilities  and  burdens;  curtailed 
their  rights  in  the  puimit  of  life,  liberty  and 
propern  to  such  an  extent  that  their  freedom 
was  of  little  value;  forbade  them  to  appear  In 
tbe  towns  in  any  other  character  than  menial 
semnla;  required  them  to  reside  on  and  culti- 
vate the  soil,  without  the  tight  to  purchase  or 
own  it;  excluded  them  from  many  occvpations 
of  gain;  and  denied  them  the  privuege  of  giving 
testimony  In  the  courts  where  a  white  man  was 
a  party.  16  'Wall.,  57:[40a].  Can  there  be  any 
doubt  that  all  sucb  enactments  might  hove  been 
reached  by  direct  legislation  upon  the  part  of 
Congress  imder  Its  express  power  to  enforce  tbe 
Thirteenth  Amendment?  Would  any  court 
have  hesitated  to  declare  that  such  legislation 
imposed  badges  ot  servitude  In  conflict  with  tbe 
dvil  freedom  ordained  by  that  Amendment  ? 
That  it  would  have  been  also  in  conflict  with 
the  I4th  Amendment,  because  inconsistent  with 
tbe  fundamental  rights  of  American  dtizenshlp, 
does  not  prove  that  It  would  have  been  con- 
sistent with  the  18th  Amendment. 

What  has  been  s^d  is  sufOdent  to  show  that 
the  power  of  Congress  under  the  18th  Amend- 
ment Is  not  necessarily  restricted  to  ledslation 
against  aUvery  as  an  bistitution  upheld  by  pos- 
ItlTa  law,  but  nay  be  exerted  to  tbe  extend  at 
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least.of  protecting  the  liberated  race  aninn  dls- 
criminaoon,  Inrespecteflegalrlghtsbelongtu 
to  freemen,  where  such  diacrimination  it  um 
upon  race. 

It  remains  now  to  tnquhv;  what  are  the  legal 
rights  of  colored  persons  to  respect  of  the  to 
commodatlons,  privllegea  and  facilities  of  pub- 
lic conveyances,  inns  and  places  of  patdic 
amusement? 

Mrtt,  as  to  public  conveyances  on  land  ind 
water.  In  Nat.  Co.v.  JTore/uintf  Baitk,  6  How., 


of  a  sort  of  public  office,  and  has  public  duto 
to  perform,  from  which  he  should  not  be  per- 
mitted to  exonerate  himself  without  the  siseiii 
of  the  parties  concerned."  To  the  same  effect 
Is  Mutm  V.  lU.,  94  U.  8..  118  [XJOV-.TT]. 
In  OlcoU  V.  SupenUort,  16  Wall.,  678  [75  I 
S..XVIII..832].  it  was  ruled  that  raiboada  sR 
public  highways,  establtsbed  by  authorltraf 
the  State  for  the  public  use;  that  they  are  dom  f 
the  less  public  highways,  because  controlled 
and  owned  by  private  corporations;  tbat  il  ii 
a  part  ot  the  function  of  government  to  mste 
and  maintain  lilgbways  for  the  convenience  of 
tbe  public;  that  no  matter  who  is  the  agent,  or 
what  is  the  agency,  the  function  perft^nned  ii 
iliat  of  t/ie  Stale;  tliat  although  tbe  ownen  mav 
be  pnvate  comt»nIes,  they  may  be  compelleil  lo 
pennit  the  public  to  use  these  workjt  in  the 
manner  in  which  they  can  be  used;  that,  npon 
these  grounds  atone,  have  the  courts  EiLStsined 
the  InvestiCure  of  railroad  corporations  witli  llie 
State's  rigbtof  eminent  domain,  or  the  ri^t  of 
municipal  corporations,  under  legislative  sn- 
thoriiy,  to  assesa,  levv  and  collect  taxes  to  *id 
in  the  construction  oi  railroads.  So  in  Qvtn* 
IniTv  V.  Oulttr.  19  Wall..  88  [86  D.  8,,  XXIL, 
100] ,  it  was  said  that  a  munldpal  sabacriptioD  ol 
railroad  stock  was  in  aid  of  the  constroction  tod 
maintenance  of  a  public  highway,  and  for  ttie 
promotion  of  apublicuse.  Again,  in iViw Qtm 
V.  TalwU,  19  Wall., 666 [86U.  S..  XXn..MT]: 
"Though  tbe  corporation  (railroa^was  prints. 
Its  work  was  public, as  much  so  aali  it  were  lo  Itt 
constructed  by  tbe  State."  Tothelikedtectue 
numerous  ndiudicationa  in  this  and  the  8t*i< 
courts  with  which  the  profession  b  fsmlliv- 
Tbe  Supreme  Judicial  Court  of  Hassacbuseia 
in  /fiAoi.  i^Wontiter  v.  ffdiern  R.  it  G>rye™ 
f£an,  4  Met.,  064,  said  in  reference  to  a  railroad: 
"The  establishment  of  that  great  thorourb- 
f  are  is  regarded  as  a  public  work,  established  dt 
public  audiority,  intended  tor  the  public  use 
and  benefit,  the  use  of  wliich  is  secured  to  tbe 
whole  community,  and  constitutes,  tbcrefon. 
like  a  canal,  turnpike  or  highway,  apubbceaw- 
ment  *  *  *  It. is  true  that  tbe 
real  and  personal  property,  necessary  to  the  e* 
tablisbment  and  mann^mcnt  of  the  railroad,  ii 
vested  in  the  corporation ;  but  it  is  In  trust  for 
the  publia"  In  Erit,  etc.,  R.  R.  Oa.v.  Girjr. 
26  Pa.  St.,  387,  the  court,  referring  to  an  Act 
repealing  tbe  charter  of  a  railroad,  and  nnder 
which  the  State  took  possession  of  the  road, 
said;  "It  Is  a  public  nighway,  soletnnly  dfr 
voted  lo  public  use.  When  the  lands  wm 
taken,  It  was  for  such  use  or  they  could  not 
have  been  taken  BtalL  •  «  •  Rill- 
roads  established  upon  land  taken  by  the  riglit 
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for  commercA,  ueberUgbwajs.  No  corporar  | 
'  Oaa  baa  propertj  in  them,  thougb  It  may  have 
(nncUaes  annexed  to  and  exNclsaUe  wiltain 
tbem." 

In  many  coniti  t(  ha«  been  held  that,  because 
of  thepubUc  intenstiniucbacorporatlon,  the 
land  01  a  r^lroad  companj  caimot  be  levied  on 
and  aold  under  esecutloD  b;  a  creditor.  The 
mm  of  the  adjudged  cases  is  that  a  ratboad 
corporation  1>  a  covemmeDtal  agency,  created 
priniarilj  for  public  purooaea,  and  subject  to  be 
controlled  for  the  public  beneBt  Upon  this 
ground  the  State,  vhon  unfettered  by  contract, 
may  r^ulate.  111  its  discretion,  tbe  rates  of 
faro  of  paaeengers  and  freight.  And  upon 
this  ground,  too,  the  State  may  res^late  the  en- 
tire management  of  railroads  in  all  matters  af- 
fecting tbe  cooTenience  and  safety  of  the  pub- 
lic; as,  for  example,  by  regulatiii^  speed,  com- 
pelling  stopaof  preKrribed  length  at  stations, 
imd  prohibiting  dbcriminationa  and  favoritism. 
](  th«corpotauon  neglect  or  refuse  to  discbarge 
its  duties  to  the  public,  It  may  be  coerced  to  do 
so  by  appropriate  proceedings  In  the  name  or  in 
belialfof  the  Stale. 

Such  being  tbe  relations  these  cc~roratlunB 
bold  to  the  public,  It  would  seem  that 'tbe  right 
of  a  colored  person  io  use  an  improved  public 
highway,  upon  the  terms  accorded  to  freemen 
of  other  tacee,  I.*  as  fundamental,  in  tbe  stale  of 
freedom  estoblisbed  In  this  country,  as  are  any 
of  tbe  lights  which  my  brethren  concede  to  be 
■ofar  hmdamental  as  to  be  deemed  tbe  essence 
of  civil  freedom.  "Personal  llber^  conusts," 
says  Blackstone,  "in  tlie  pow«r  of  locomoUon, 
of  changing  sltuaUon  or  removing  one'a  person 
to  whatever  places  one's  own  inclination  may 
direct,  without  restraint,  unless  b^  due  course 
of  law."  But  of  what  value  Is  this  right  of  lo- 
comoiion,  if  It  may  be  clogged  by  such  burdens 
M  Oongreaa  intended  by  the  Act  of  1876  to  re- 
movef  They  are  burdens  which  lie  at  the  very 
foundation  of  the  institution  of  slavery  as  ft 
once  existed.  They  are  not  to  be  sustained,  ex- 
cejn  upon  tbe  awumption  that  there  is.  In  this 
land  of  universal  liberty,  a  class  which  may 
tUll  be  discriminated  against,  even  In  rcapcct  of 
rl^ts  ot  a  characteT  so  necessary  and  supreme, 
tlial,  deprived  of  their  enjoyment  In  comroon 
with  outers,  a  freeman  is  not  only  brooded  as 
one  inferior  and  Infected,  but,  In  the  competi- 
ttODS  of  life,  is  robbed  of  some  of  tlie  most  ee- 
BFntial  means  of  existence;  and  all  this  solelr  be- 
cause tliey  belong  to  a  particular  race  which  the 
nalkm  has  liberated.  The  ISth  Amendment 
almie  obliterated  tlieracellnej  so  faros  all  rights 
fundamental  in  a  state  of  freedom  are  concerned. 

Second,  as  to  inns.  Tbe  same  general  obser- 
vsUoiu  which  have  been  made  aa  to  railroads 
an  applicable  to  Inns.  The  word  "  inn  "  has  a 
lecbnical  legal  slgniflcaiion.  It  means,  In  the 
Act  of  16TS,  just  what  it  meant  at  common  law. 
A  tDCSv  private  boarding-bouse  la  not  an  Inn, 
nor  ta  Ita  keeper  subject  to  tbe  responsibilities, 
or  entitled  Io  the  privileges  of  a  common  inn- 
tUKoet.  "To  ctmstitute  one  an  innkeeper,  with- 
in IM  legal  force  of  that  term,  he  must  keep  a 
bouae  of  miertalnment  or  lodging  for  all  travel- 
en  or  wayfarer*  who  might  choose  to  accept 
the  wsme,  being  of  goodcbarncter  orcondnct." 
Redlield,  Carrten.etc.iectiooSTS.  SaysJitt^ 

"  Ab  tnnkeqMr  m^y  be  deflned  to  be  the 
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keeper  of  a  common  Inn  for  the  lodging  and 
entertainment  of  travelers  and  passengers,  tbdr 
horses  and  attendants.  Aninnkeeper  isbound 
to  take  to  all  travelers  and  wayfaring  persons, 
and  to  entertain  them.  If  be  can  accommodate 
tbem,  for  a  reasonatde  compensation;  and  ha 
must  guard  their  goods  with  proper  diligence, 

•  *  •  If  an  innkeeper  improperly  refuses 
to  receive  or  provide  for  a  guest,  he  is  liable  to 
be  indicted  therefor.  •  •  •  They  (carriera 
of  paswngere)  are  no  more  at  liberty  to  refuse  a 
passenger,  if  thev  have  sufficient  room  and  ac- 
commodations, thui  an  innkeeper  is  to  refuse 
suitable  room  and  accommodaUonato  a  guest." 
Story,  Bailments,  soctions  47(1-0. 

In  Set  T.  loeru,  7  Carrington  &  Payne,  218, 
82  E.  C.  L. ,  495,  the  court  speaking  by  Mr.  Jut- 
tide  Coleridge,  said: 

"An  Indictment  lies  against  an  innkeeper  who 
refuses  to  receive  a  guest,  he  having  at  the  time 
In  his  house;  and  either  the  price  of  the 


with  that  tender.  This  law  u  founded  In  good 
sense.  Tbe  innkeeper  Is  not  to  select  his  gnesta. 
He  has  no  right  to  ssy  to  one,  you  shall  come 
to  my  inn;  and  to  another,  yon  shall  not;  as 
everyone  cominK  and  conducting  himself  In  a 
proper  manner  has  a  right  to  be  received;  and 
for  this  purpose  innkeepers  are  a  sort  of  public 
servants,  they  having  in  return  a  kind  of  priv- 
ilege of  entertaining  travelers  and  sopplytng 
them  with  what  they  want." 

These  authorities  are  sufficient  to  show  that 
a  keeper  of  an  ion  is  in  the  eierdse  of  a  gtiari 
public  employment.  The  lawgiveshim  special 
privileges  and  he  la  charged  with  certain  duties 
and  responsibilities  to  the  public.  The  publio 
nature  of  his  employment  forbitU  him  from  dis- 
criminating against  any  person  asking  admis- 
sion as  a  guest  on  account  of  the  race  or  color 
of  that  persoQ. 

Third,  As  to  places  of  public  amnsement  It 
may  be  argued  tliat  the  managers  of  such  placea 
have  no  duties  to  perform  with  which  the  pub- 
lic are,  In  any  legal  sense,  concerned,  or  with 
which  Ibe  public  have  any  right  to  interfere; 
and  that  the  exclusion  of  a  black  man  from  a 
place  of  public  amusement,  on  account  of  his 
race;  Or  the  denial  to  him,  on  tliat  ground,  of 
«qual  accommodations  at  such  places,  violates 
no  lenl  right  for  the  vindication  of  which  he 
may  Invoke  the  aid  of  the  courts.  My  answer 
is,  that  phicea  of  public  amusement,  within  the 
menninc;  of  tbe  Act  of  1675,  are  such  as  arees- 
tabiislied  and  mainUiined  undi:::  direct  license 
of  the  law.  The  authority  to  establish  and 
maintain  them  coraca  from  the  public.  The 
colored  race  Is  a  part  of  that  public.  The  local 
govemmentgnmUng  tbe  license  represcntstliem 
aa  well  as  all  other  races  within  Its  lurisdiction. 
A  license  from  the  public,  to  estabtfsh  aplaceof 
public  amusement,  imports,  in  law,  equality  of 
right,  at  such  places,  among  all  the  members  of 
that  public.  This  must  be  so,  unless  it  t>e — 
which  I  deny — that  the  common  municipal  gov- 


discriminate  oraulhorize  discrimination  a^lnst 
a  particular  race,  solely  because  of  Its  former 
condition  of  servitude. 

I  alsosubmit,  whetherlt  canbenid — in  view 

of  the  doctrines  of  this  court  as  ffwo^iH^wl  In 
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Mvnnv.  lUiru>U,9iV-  8.,  113  [XXIII.,  77],and 
M-afflmied  io  Feik  y.  0.  db  IC  W.  R.  a>..B4U. 
I*t1  8.,  1H  rXZni,  AT]— that  the  msnaeement  of 
places  of  public  amusement  Is  a.  purely  private 
matter,  wit])  which  KOTemment  has  no  nghttul 
coDcernf  In  the  Jninn  Gate  the  gueation  was 
vbether  the  State  of  Illinois  could  fls,  bv  law, 
the  maxf  mum  of  charges  for  the  storage  oi  grain 
in  certain  warehouses  In  that  State,  ifie  pritate 
property  of  indieidval  eitatnt.  After  quoting  a 
lemarlc  attributed  to  Lord  Ckirf  Justice  Hale,  to 
tlie  effect  that  when  private  propern-  Is  ■  'affected 
with  a  public  Interest  it  ceases  to  De  juris  pri- 
vati  only,"  the  court  says: 

"  Property  does  become  clothed  with  a  pub- 
lic interest  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect  the  corn- 
muni^  at  large.  When,  therefore,  one  devotes 
his  propeny  to  a  use  in  which  the  public  lias  an 
interest,  he,  in  eSect,  eranta  to  the  publ  ic  an  in- 
terest in  that  use  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good  to  the 
extent  of  the  interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discontinuing  the 
use,  hut,  so  loDg  OS  he  maintains  the  use,  he 
must  submit  to  the  control," 

The  doctrines  of  Munn  v.  JSinoit  have  never 
been  modified  by  this  court,  and  I  am  justified, 
upon  the  authority  of  that  case,  in  saytng  tba 
puces  of  public  amusement, conducted  under  the 
authority  of  the  law,  are  clothed  with  a  public 
interest,  becausciisedinamannertomakethem 
of  public  consequence  and  to  affect  the  commu- 
nity at  large.  The  law  may,  therefore,  resulate, 
to  some  extent,  the  mode  in  which  they  snail  be 
conducted  and,  consequently,  the  public  have 
rights  in  respect  of  such  places,  which  may  be 
Vindicated  by  the  law.  It  is,  consequently,  — ' 
•  matter  purely  of  private  concern. 

Congress  has  not,  in  these  matters,  entered 
the  domain  of  state  control  and  lupcrrision.  It 
does  not,  as  I  have  said,  assume  to  prescribe  the 
general  conditions  and  limitations  under  which 
funs,  pubUc  conveyances  and  places  of  public 
amusement,  shall  becosdueledormnnoKed.  It 
simply  declares,  in  effect,  that  since  theNi  ' 
has  established  universal  freedom  in  this  c 
try,  for  all  time,  there  shall  be  no  discrimina- 
tion, based  merely  upon  raceor  color,  in  respect 
of  the  acconimodationa  and  advant^cs  of  pub- 
f.-,  llcconveysiiccs,iQnsandplacesof  publican 
I      '       ment 

I  am  of  the  opinion  (hat  such  discrimination 
practiced  by  corjMrations  and  Individuals  in  the 
exercise  of  their  public  or  gwui  public  func- 
tions is  a  badge  of  servitude,  the  Imposition  of 
which  Congress  may  prevent  under  Its  power, 
by  appropriate  legislation,  to  enforce  tlie  ISth 
Amendment;  and,  consequently,  without  refer- 
ence to  its  enlarged  powerunder  the  14ih  Amend- 
ment, the  Act  of  Alorch  I,  1875,  is  not,  in  my 
judgment,  repugnant  to  (he  Constitution. 

It  remains  now  to  consider  these  cases  with 
reference  to  the  power  Congress  has  possessed 
since  the  adoption  of  the  I4ih  Amendment. 
Kuchthathasbcen  said  as  to  the  power  of  Con- 
gress under  the  ISth  Amendment  Is  applicable 
to  this  branch  of  the  discussion,  and  wiQ  not  be 


repeat 
Bef< 


ited. 


lefore  the  adoption  of  the  recent  Amend- 
ments, it  had  become,  as  we  have  seen,  the  ea- 
tablished  doctrine  of  this  court  that  negn>«s, 
whose  anoestois  had  been  imported  and  sold  as 
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slaves,  could  not  become  citizens  of  a  Stale,  or 
even  of  the  United  States,  with  the  rights  sod 
privileges  guarantied  to  citi7ens  by  the  Kstioii' 
al  Constitution:  further,  that  one  might  hart 
all  the  rights  and  privileges  of  a  citizen  of  a  Stale 
without  being  a  citizen  in  the  sense  in  which 
that  word  was  used  in  the  National  Constitution, 
and  without  being  entitled  toiheprivile^snd 
immuDllies  of  cillsenB  of  the  several  Slatei 
BtiU  further;  between  the  adoption  of  the  13lh 
Amendment  and  the  proposal  by  Congress  of 
the  14th  Amendment,  on  Juno  16, 1866,  thestat- 
ute-books  of  several  o(  the  States,  as  we  hsw 
seen,  had  t«come  loaded  down  with  enactments 
which,  imder  the  guise  of  Apprentice,  Vagtml 
and  Contract  Regulations,  sought  to  keep  ttie 
colored  race  in  a  condition,  practically,  of  serv- 
itude It  was  operUy  announced  Uiat  wh.it«vet 
might  be  the  rights  which  persons  of  that  itee 
had,  as  freemen,  under  the  guaranties  of  Ibe 
National  Constitution,  they  could  not  become 

-'■■ of  a  Slate, with  the  privileges  belooging 

!ns.  except  by  the  consent  of  such  Slate: 
consequently,  that  their  civil  rights,  as  citizeoi 
of  the  State,  depended  entirely  upon  state  leg- 
islation. To  meet  this  new  peril  to  the  btacE 
race,thnt  the  purposes  of  the  Nation  might  not  | 
be  doubted  or  delealed,  and  by  way  of  luithei 
enlargement  of  the  power  of  Congress,  the  14th 
Ameudment  was  proposed  for  adoption. 

Remembering  that  this  court,  in  the  Siavfh- 
'.sr-Himte  Qua,  declared  that  the  one  perraduil 
purpose  found  in  all  the  recent  Amendments, 
tying  at  tbe  foundation  of  each,  and  withMil 
which  none  of  them  would  have  been  suggested, 
was  "The  freedom  of  the  slave  racerthe  SB- 
curity  and  firm  establishment  of  that  freedom, 
and  the  protection  of  (he  newly-made  fieenus 
.ind  citizen  from  the  oppression  of  those  who 
had  formerly  exercised  unlimited  dominion  Ota 
him  " — that  each  Amendment  was  addressed  pri- 
marily to  tbegrievancesof  that  race — let  us  pro- 
ceed to  consider  the  language  of  the  Uth  Amend- 
ment. 
Its  1st  and  Gth  sections  are  in  these  words: 
"  Sec.  1.  AU  persons  bom  or  natuialiied  in 
the  United  States,  and  subject  to  tbe  juri5di^ 
tion  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  Slitr 
shall  make  or  enforce  any  law  which  shall 
abridge  tbe  privileges  or  immunities  of  ciiiMoi 
of  the  United  Stales:  nor  sliall  any  State  de- 
prive anv  person  of  life,  liberty  or  property, 
without  aue  process  of  law;  nordenytoanj-p^- 
son  within  its  jurisdiction  the  equal  protectioa 
of  the  laws. 

Sec.  S.  That  Congress  shall  have  pow  to 
enforce,  by  appropriate  legislation,  the  prori*- 
ions  of  this  article." 

It  was  adjudged  in  Stra^idar  v.  We^Tirginia, 
100  U.  8.,  303TXXV.,  «S4]  and  £i  parU  ITr 
giJtia,  100  U.  8.,  388  [676],  and  my  brethren 
concede.that  positive  nghts  and  privili^es  wot 
Intended  to  be  secured,  and  are  in  fact  Mcuial. 
by  the  I4th  Amendment. 

But  when,  tmder  what  dicnmstances  and  lo 
what  extent,  may  Congress,  by  means  of  legis- 
lation, exert  lis  power  to  enforce  the  provision.' 
of  tliis  Amendmentl  Tbe  theory  of  the  opinioa 
of  the  majority  of  the  cotirt — the  foundstioii 
upon  whicn  thdr  reasoning  seems  to  rest— 4i, 
that  the  General  Qovenimeai  cuuiot,ln  adTiKi 
1MC.S. 
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of  hoatfla  itftto  t>w*  or  bostOe  stete  proceedings, 
kcU'nlT  Interfere  for  tbe  piotectloD  of  any  ot 
the  li^ti,  priTlIegM  and  Immnnitlea  secured  by 
tbe  14th AmeodmenL  Ittosaldtbatnichrighta, 
prlTileces  and  Inununltiea  are  secured  bf  way 
of  prowiVon  uainet  state  laws  and  state  pro- 
ceedings aRectfog  sucb  rlghu  and  privileges, 
and  bj  power  given  to  Congress  to  legialato  for 

the  puipoeeof  c '"  '   -"'■  -  '— - 

effect;  also,  that  .  „ 
necesMiilj  be  predicated  upon  nich  supposed 
state  laws  or  state  proceedings,  and  be  directed 
to  the  correction  ol  their  operation  and  efTect. 
In  illustration  of  Its  poef Uon,  the  court  refers 
to  the  clause  of  thcCcmstitutionfarbtddingthe 
passage  br  a  State  of  anj  law  impairing  the  ob- 
UgMlon  of  contracts.  That  clause  does  not.  I 
submit,  famish  a  proper  lUostratloa  of  the 
scope  aiod  eOect  of  toe  5tb  section  of  tlie  14th 
Amendment.  No  exprcsB  power  Is  given  Con- 
gress to  enforce,  by  primnij  direct  legislation, 
tbe  prohibition  upoa  state  laws  impairing  the 
oUigatioD  of  coniracta.  Authority  is,  Indeed, 
conArred  to  enactall  necessary  ana  proper  laws 
forcanyinginto  execution  the  enamemtedpov 
en  of  Cooiress  and  all  other  powers  vested  bj 
the  Constitution  In  the  Oovemmetit  of  the  Unit- 
ed 8iaM  or  In  any  department  or  oCScer  there- 
of. And,  as  heretofore  shown,  there  Is  also, 
by  necessary  Implication,  power  in  Oonpess, 
aj  kcialation,  lo  protect  a  right  derived  from 
tbe  Natloaa]  Constitution.  But  a  prohibition 
opoo  a  8lat«  t*  not  a  potter  In  Connreu  or  in  the 
actional  Ootentment.  It  l8  simply  a  denial  of 
pDiMT  to  the  filofc.  And  the  only  mtxle  in  which 
the  fnblbltion  npon  state  laws  impairing  the 
obligation  ot  contracts  can  be  enforced,  u,  in- 
directly, throu^  the  courts,  in  suits  where  the 
putiee  raise  aome  question  aa  to  the  constlta- 
tiunal  validity  of  such  laws.  Tbe  judicial  pow- 
^  of  tbe  United  States  extends  to  such  suits  for 
tbe  renran  that  they  are  suits  arinng  under  tbe 
CoDxtitutlon.  The  14th  Amendment  presents 
ttte  first  instance  in  our  history  of  the  investi- 
ture of  Congress  with  affirmative  power,  by 
hffitlatiim,  to  ayfora  an  express  prohibition  up- 
on tbe  States.  It  la  not  said  that  tbe  judicial 
power  of  (he  Nation  may  be  exerted  for  the  en- 
forcement of  that  Amendment  No  enlarge- 
ment of  tbeladldal  power  was  reqnired,  for  It 
f*  clear  that  bad  tbe  Sth  section  of  tbe  14th 
Amendment  been  entirely  omitted,  the  ludlciary 
eoold  bare  stricken  down  all  state  kwB  -^ 
■nllillei]  all  Mate  proceedings  in  hostility 
rights  and  prlTtl^es  secured  or  recognizee 
that  Amendment  The  powerglTen,la  in  tei 
br  cuugieaalooal  UgiMation,  to  enforce  the  '.'o- 
Tielnns  nf  Ihn  Amrodmeat. 
Tbe  assumption  that  this  i 
vboUy  of  prohiUtlont  upon  state  laws  and 


In  boatUlty  to  Its  prorlslons.  Is  un- 

~  "~  hnniage.    The  fltat  clause  of 

AU  persons  bom  or  natural- 
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Stales,  and  of  tbe  Stale  wbereiii  they  reside' 
b  of  a  dtstiiKtlr  afflrmatiTO  character.  In  its 
applioatlon  to  Ine  colored  race,  previously  lib- 
crMed.  It  created  wkd  granted,  aa  well  citizen- 
slilp  of  tbe  United  States,  as  citizenship  of  the 
SiBte  is  which  they  respectively  resided.  It  in- 
trodaoed  all  <tf  that  race,  whose  uiceatorB  bad 
ben  InpcMied  and  told  as  slaves,  at  once,  into 

■atr.  s. 


the  political  conununltyknown  as  tbe  "People 
of  the  United  States."  Theybecaine,  instantly, 
dtizena  of  tbe  United  States,  and  of  their  re- 
spective States.  Further,  they  were  brought, 
bv  tbls  supreme  act  of  the  Nimon,  within  the 
direct  operation  of  that  provision  of  tbe  Consti- 
tution which  declares  that '  'Tlte  dtlzens  of  each 
State  shall  be  entitled  to  all  privileges  and  lm< 
munltlesof citlzensintheseveralStatea."  Art. 
4,  sec.  2. 

Tbe  dtizensbip  thus  acquired,  t)y  that  race, 
in  virtue  of  an  affinnatlTe  grant  from  tlie  Na- 
tion, may  be  protected,  not  alone  by  the  Judi- 
dal  branch  of  the  government,  tnit  by  congres- 
sional legislation  of  a  primary  direct  character; 
this,  because  tbe  pow^  of  Congress  Is  not  r^ 
stricted  to  the  enforcement  of  prohibitions  up- 
on state  laws  or  state  action.  It  is.  In  termsdu- 
tlnct  and  positive,  to  oiforce  "the  provitiimt  of 
thi*  article'  of  Amendment;  not  simply  those  of 
a  prohibitive  character,  bat  tbe  provisions — off 
of  tbe  provisions— affirmativB  and  prohibitive, 
of  the  Amendment.  Ills,  therefore,  a  grave  mia- 
conception  to  snppoaa  tltat  the  5lh  secoon  of  the 
Amendment  has  reference  ezcloal  vely  to  txpxvn 
prohlbitlonB  upon  slate  laws  or  state  action.  If 
any  right  was  created  by  that  Amendment,  the 
grant  of  power,  ttirough  t^piopriate  Iwlsla- 
Qon,  to  enforce  its  provisions,  antborizea  Con- 
gress,by  means  of  legislation.operating  through- 
out tbe  entire  Uvtai,  to  guaia,  secure  and  pro- 
tect that  right. 

It  is,  therefore,  an  essential  inquiry  what.  If 
any,  right,  privilue  or  Immuni^  was  given,  by  ' 
the  Nation,  to  cobred  persons, when  &oy  were 
made  citizens  of  the  Stale  In  irtilch  they  reside  T 
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immunities  of  citizens  in  the  several  States," 
within  tbe  meaning  of  section  9  of  article  4  ot 
the  Constitution,  no  one,  I  suppose,  will  for  a 
moment  queation.  What  are  the  privileges  and 
immunities  to  which,  by  that  clause  of  the  Con- 
stitution they  iMcame  entitled?  To  this  it  may 
be  answered,  generally,  upon  tbe  authority  of 
tbe  adjudged  cases,  that  tbcT  are  those  which 
■re  fundamental  in  citizenship  in  a  free  repub- 
lican government,  such  as  are  "common  to  the 
citizens  in  the  latter  Slates  under  their  constitu- 
tions and  laws  byvirtue  of  their belngcitlzens." 
Of  that  provison  It  lias  l>een  said,  with  the  ap- 
proval of  this  court,  that  no  other  one  in  tbe 
Constitution  has  tended  so  strongly  to  constitute 
tbe  citizens  of  the  United  States  one  people. 
Ward  t.  Marjfta»d,12  WalL,  U9;G>tpld  », 
awyB/1.4  Wa^  O.  0.,871;  Pavtv.  Fa.,  8  WalL, 
168;  SiaufpAfar-AwMCtaMt,  16Id.,8e. 
Although  tbi*  court  has  wisely  forborne  anv 


when  within  the  jurisdiction  of  other  Slates,  I 
hazard  nothing,  in  view  of  former  adjudica- 
tions, in  saying  that  no  State  can  lustun  her 
denial  lo  colored  c.tizens  ot  other  States,  while 
vrithln  her  limits,  of  priTlkwea  or  immunities, 
fundamental  in  republican  cHlzenshlp,  upon  the 
ground  that  the  accords  such  privileges  and  im- 
munities only  to  her  white  dtlzens  and  with- 
holds them  from  her  colored  dtizena.  The  col- 
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Died  citizens  of  other  States,  within  the  juzis- 
dtctioD  of  that  St&te,  could  clsiin.  In  virtoe  of 
KctioD  8  of  article  4  of  tlie  ConBtltutioD,  everj 
privilege  and  fmmonltj  which  that  State  se- 
cures to  her  while  citizens.  Otherwise,  it  would 
be  In  the  power  of  an^  State,  bj  discriminating 
dus  logima^m  against  ita  own  cidzena  of  a 
particnlat  nee  oi  color,  to  wiOihold  from  dtl- 
lena  of  other  States,  belonging  to  that  pro- 
scribed race  when  within  hu'  Imilts,  priTtlegee 
ud  Immanitles  of  the  character  regarded  br 
all  courtB  as  fundamoital  in  dUzeosbip;  ana 
that,  too,  when  the  constitutional  guaranty  Is 
that  the  citizens  of  each  State  shEill  be  entitled 
to  "  all  pilTileges  and  immunities  of  dtizens  of 
Iheseroal  States."  No  Slate  maj,  by  discrim- 
ination Bgalnst  a  portion  of  its  own  citizens  of 
a  particDlar  race,  in  respect  of  privileges  SJid 
immunities  fondamental  In  dtizenship,  impair 
the  constitutional  right  of  dtizens  of  other 
States,  of  whatever  race,  to  enjoy  in  that  Suie 
all  such  pilvllegea  and  immumties  as  are  there 
accordea  to  her  most  favored  dtizens.  A  col- 
ored dtizen  of  Ohio  or  Indiana,  while  In  the 
Jurisdiction  of  Tennessee,  is  entitled  *o  enjoy 
any  privUwe  or  Immunity,  fundamental  in  cit- 
izen3up,wEicb  is  given  to  dtizens  of  the  white 
race  in  the  latter  State.  It  is  not  to  be  supposed 
that  anyone  will  controvert  this  proposition. 

But  what  was  secured  to  colored  citizens  of 
the  United  States — as  bdaeen  them  and  their 
respective  States— by  the  national  grant  to  them , 
of  state  dtizenship  T  With  what  rights,  privi- 
l^es  or  Immunities  did  this  grant  Invest  ihem  T 
There  Is  one,  if  (here  be  no  other:  exemption 
from  race  discrimination  in  respect  of  any  dvil 
right  belonging  to  dtizens  of  the  white  race  in 
the  same  State.  That,  surelv,  is  thdr  constitu- . 
tional  privilege  when  withiii  the  Jurisdiction' 
of  other  States.  And  siicb  must  be  their  con- 
etituUonal  ri^t,  in  their  own  State,  iinlesa  the 
recent  Amendments  be  splendid  baubles,  thrown 
out  to  delude  those  who  deserved  fair  and  gener- 
ous treatment  at  the  handsoftheNatlon.  Citi- 
zenabip  in  this  country  necessarily  imports  at 
least  equaliQ'  of  dvil  rights  among  citizens  of 
every  racein  the  same  State.  It  is  fundamental 
in  American  dtizenship  that,  in  respect  of  such 
rights,  there  shall  be  no  discrimination  by  the 
State  OT  Its  officen.or  by  individuals  or  corpora- 
tions exerddng  public  functions  or  autiiority, 
sgainat  any  dtizen  because  of  bis  raceor  prev- 
ious condition  of  servitude.  In  U.  S.v.  Oruikt- 
banJe,  9Z  U.  S.,  S43  [XXm,  688],  it  was  said 
at  pi^  SH,  (hat  the  rights  of  life  and  personal 
liberiy  are  natural  rights  of  man.and  that  "The 
equahtf  of  the  rights  of  dtizens  is  ajprlndple  of 
republicanism/'  And  in  SeparUVtrginia,  100 
U.  S.,  380  [XXV.,  676],  the  emphatic  language 
of  this  court  is  that  "One  gnat  purpoee  of  these 
Amendments  was  to  raise  the  colored  race  from 
that  condition  of  inferiority  and  servitude  Id 
which  most  of  them  had  prevlondy  stood,  into 
perfect  equality  of  dvfl  ri^Us  with  all  other  per- 
sons witiun  the  jntlidictioo  of  the  States."  8o,ln 
Aniuitor  V.  Fctt  TifyinAi,  100  U.  8.,806  [Mipni}, 
(he  court,  aUtiding  tothe  14th  AmendmenVsaid: 
"This  is  one  of  aseriea  of  consttmtional  provis- 
ions having  a  common  purpose,  namely:  secur- 
ing to  a  race  leceutly  emandpated.  a  race  (hat 
tbrotigh  many  generations  had  been  held  In  slav- 
ery. Si  the  dvil  rights  that  the  superior  race 
enjoy."    .A^ain,  in  JTMfv.iMiHan,  108U.S., 


386,  it  was  ruled  that  this  Amendment  was  d» 
signed  .prim  aril  V,  "Tosecuretothecotoredrac^ 
thereby  Inveslea  with  the  rights,  privikgea  and 
responsiblllUes  of  dtizenship,  the  enjoymeat  of 
all  the  dvil  rights  that,  under  the  law,  are  ok- 
Joyed  by  white  persons." 

The  language  of  this  court  with  reference  lo 
the  15th  Amendment,  adds  to  the  force  of  Chii 
view.  In  VniUd  iHatet  r.  Omik^iank,  It  wti 
said:  ■'  In  Unittd  State*  v.  itsese,  92  U.  $.,  214. 
we  held  that  (be  15th  Amendment  has  Invested 
the  dtizens  of  the  United  States  witll  a  nev  con- 
stitutional risht,  which  is  exemption  from  dis- 
criminationfitheeierciseof  the  elective  fran- 
chise, on  account  of  race,  color  or  previous  con- 
dition of  servitude.  Prom  this  it  appears  lb*l 
the  rirtrt  of  suffrage  is  not  a  necta-jiry  atlrilnile 
of  national  citizensuip,but  that  cxcmptioD  froai 
discriminaUon  In  theeiercise  of  thai  right  on  sc- 
counter  race,  etc,  is.  Therightlo  voteintlM 
States  comes  from  the  Slates;  but  the  right  of, 
exemption  from  the  prohibited  discrimlnaiios 
comes  from  the  United  States.  The  flisi  liu 
not  been  granted  or  secured  by  the  Oonstiiutirai 
of  the  United  States,  but  the  last  hss  been." 

Here,  in  language  at  once  clear  and  foitdble, 
is  stated  the  principle  for  which  I  contend.  B 
can  scarcely  be  claimed  thatexemptlon  fromrsM 
discrimination,  in  respect  of  dvil  rights,  ngsinsJ 
those  lo  whom  state  dtizenship  nns  granloj  Ij  [501 
the  Nation.is  any  leas,  (orthc  colored  race, anew 
constitutional  ngbt,  derived  from  and  accural 
by  the  National  Constitution,  than  is  eiempiiai 
from  such  discrimination  In  the  exercise  of  iba 
elective  franchise.  It  cannot  be  that  Ihe  latter 
is  an  attribute  of  national  citizenship,  while  the 
other  is  not  essential  in  nations)  citizcnsliip.  or 
■fundamental  in  stale  citi/ensliip. 

If,  then,  exemption  from  [liscriminatlon,  io 
respect  of  civil  nj;hta,  is  a  new  constituUonsI 
rignt,  secured  by  Uie  grant  of  state  dtiicnabiD 
to  colored  citizens  of  the  United  States— and  I  . 
do  not  see  how  this  ran  now  be  questioned— 
why  may  not  the  Nation^  by  means  of  its  own 
legislation  of  ^primary  direct  chnracter,  guaid, 
protect  and  enforce  itiat  right?  It  is  a  right  and 
privilege  which  the  nation  conJFerred.  It  did 
not  come  from  ti.e  States  in  which  those  c<H- 
ored  dtizens  reside.  ItliAsbeenlheestablisbed 
doctrine  of  this  court  during  all  its  histoiy,  ac- 
cepted as  essential  to  the  national  supremacf, 
that  Congress,  in  the  absence  of  a  positive  dale- 

g tionof  power  to  theStateLegislatures.may.br 
own  legislation,  enforce  and  protect  aj 
right  derived  from  or  created  by  the  SatioDil 
Constitution.  It  was  so  declarea  In  Prigs  ^■ 
GnnmonioeailAof  Pmrugltania,  Itwasrehcral- 
edin  United  State*  y.  JiwK,92U.  8.,2]4,iTl>eie 
the  court  said  that  "Rights  and  immttnitiescietl- 
ed  by  and  dependent  upon  the  Constitution  of 
the  United  States  con  be  protected  by  Coogitn- 
The  form  and  manner  of  the  protection  mar  bt 
such  as  Congress,  in  the  Intimate  exercise  of 
Its  discretion,  shall  provide.  These  may  be 
varied  to  meet  the  necessities  of  the  particulsr 
right  to  be  protected. "  It  was  distincilj  imS- 
ansiediii»ra<iderv.Weiinroittia.imTJ.S..W 
ftujTa],  where  we  said  that  "A  rig^t  or  inunuiin 
created  by  the  Constitution  or  only  jguanntko  , 
by  it,  even  without  any  express  oelegstion  n 
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don  of  colored  ddzeni,  'wittdn  tli«ir  States, 
from  nee  dlMrinlnatitai,  in  respect  of  tbedTii 
rights  of  ddzeni,  la  DOttii  inumiDitj  ciested  or 
derived  from  the  Nstiooal  CoDsUtatioii? 

TIiiB  conrt  bss  shraj*  Kiven  s  Ixoad  and  lib- 
eral comnructioD  (0  the  Constitutloii,  so  as  to 
enahle  Congress,  bv  l^lslatloi),  loenforce  rif^ts 
[SI]  Kcured  bj  that  uutTumeDt.  The  lagialatiOD 
wbkta  Congress  nut;  enact,  in  Bzecutlon  of  Its 
power  to  enforce  the  provialonsof  Ibis  Amend- 
ment, issacb  as  m^De  aporopriau  to  protect 
the  right  Krsnted.  The  word  "appropriate"  waa 
nwloubiealy  used  with  reference  toils  meaning, 
as  established  by  repeated  deciaions  of  this  court. 
Under  given  drcumslances,  that  which  the  court 
dtsntcierizes  ucorrecUve  legislation  might  be 

deemed  by  Congress  approp-* ■'  — ~'- 

■alBdent.    Under  other  drct 


I  directlcgisladonmsybereqnired.  Butitisfor 
CongreBs,  not  the  judidary,  lo  sav  that  legisla- 
tion Is  appropriate;  that  Is,  best  adapted  to  the 
e&d  to  be  attained.  The  juilxinry  ma;  not, 
with  safety  to  our  institutlonB,  cnier  the  domain 
of  l^slattve  discretion,  and  dictate  the  means 
wbiai  Ctmgreu  shall  employ  in  the  eierdaeof 
iu  granted  powers.  That  would  be  sheer  usur- 
puion  of  the  functions  of  a  co-ordinate  depart- 
ment, which,  if  often  repealed,  and  permanent- 
Iv  acquiMced  in,  would  work  a  radical  change 
iooursystem  of  government  InCm'MAitMV. 
Fither.S  Cranch,  8S8,  the  court  said  that  "Con- 
gress roust  posB«ss  the  choice  of  means,  and 
must  be  empowered  to  use  any  means  which 
are  in  factcondudve  to.thceierdse  ofapower 
granted  by  the  Constitution."  "The  sound  con- 
■truciioo  of  the  Coiisiitution,"  said  C'/iu;f  Jutttee 
MaiBhall,  "must  allow  to  the  National  Legu- 
latiire  that  discretion,  with  respect  lo  the  meana 
by  which  the  powers  it  confers  are  lobe  carried 
into  execution,  which  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in  the 
manner  motX  Lcncllclal  to  the  people.  Let  the 
end  be  legitimate,  let  It  be  within  th<-  scope  of 
the  ConsUtulion.  and  all  means  which  arc  ~~ 
prripriaie,  which  ate  plainly  adapted  to  that 
which  arc  not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  ConBliliition,  are  con- 
stiinUoual."  J/cCuttWi v.Jfor^ian</.4 Wh.,43]. 
Mtistlhesenilesof  construction  be  nowalian- 
dnoedT  Are  the  powers  of  the  National  Leds. 
lalure  to  be  restrained  in  proportion  as  the  ri^ts 
and  privileges,  derived  from  the  Nation,  are 
Taluabler  Are  const ituU una  1  provisions, euactt-d 
lo  seizure  the  dearest  rights  of  freemen  end  citi- 
ECDS.  to  be  subjocled  to  that  rule  of  construc- 
liijo,  applicable  lo  private  instruments,  which 

a  that  the  words  lobe  Interpreted 

'  ^ '""  aralnat  Ihoee  whc 

it  oe  remembered  that 

of  government,  founded  bytlie 

(or  themaclvee  and  their  posterity,  and 
objects  of  the  moat  momentous  nature — for 
DCTpenuU  unloo.forthewtablishment  of  Justice, 
for  tbe  MDeral  welfare,  and  for  a  i>erpetuation 
o(  tbe  bkasings  of  liberty — necessarily  requires 
ibM  evoy  iuterpretatioa  of  its  poweis  should 
faeve  a  oonsiaot  reference  to  these  oblcclsT  No 
iaterpit>t»tioo  of  (he  words  in  which  tnose  pow- 
en  are  giaoted  can  he  a  sound  one,  which  nar- 
rows down  their  ordinary  Import  so  a*  to  defeat 
ibcae  objeota."  1  Story,  ConsL,  sec.  488. 
Tbe  opinioit  of  Dw  court,  as  I  have  said,  pn>- 

iwca. 


£^ 


ceeds  upon  the  ground  that  the  power  of  Con< 
gresa  to  leglalate  for  the  protection  of  tbe  right* 
and  privileges  secured  by  the  14th  Amendment 
cannot  be  nought  into  activity  except  with  the 
view,  and  as  It  may  become  necessary,  to  cor- 
rect and  annul  state  bwsand  state  proceedings 
In  hostjli^  to  inch  rights  and  privileges.  In 
the  absence  of  stale  Uws  or  state  action  adverse 
to  sncb  rights  and  privileges,  the  Nation  may  ^ 
not  actlvdy  interfere  for  thdr  protection  ana 
security,  even  against  corporations  and  individ- 
uals  exercising  public  or  ^lum  public  functtona. 
Bncb  I  understand  to  be  the  position  of  my 
brethren.  If  the  grant  to  colored  dtisensof  the 
United  States  of  dtizenship  in  their  respective 
Stales,  imports  exemption  from  race  discrimi- 
nation, In  their  States  in  respect  of  such  dvU 
rights  as  belong  to  citizenship,  then,  to  hold 
that  ihe'Amendmeiit  remits  that  right  to  the 
States  for  their  protection,  primarily,  and  stays 
the  hands  of  the  Nation,  until  it  is  assailed  by 
state  laws  or  state  proceedings,  Is  to  adjudee 
that  the  Amendment,  so  far  from  enlarging  tne 

rwere  of  Congress — as  we  have  heretofore  said 
did — not  only  curtails  them,  but  reverses  the,^ 
policy  which  the  General  Qovemment  has  pur- 
sued from  its  ve^  organJEation.  Such  an  inter- 
pretation of  the  Amendment  Is  a  denial  to  Con- 
gress of  the  power,  by  appropriate  legislation, 
to  enforce  one  of  lis  proMsions.  In  view  of  the 
circumstances  under  which  the  recent  Amend- 
ments were  Incorporated  Into  the  Constitution, 
andespedallv  in  view  of  the  peculiar  character 
of  the  new  rights  they  created  and  secured,  it 
ought  cot  to  be  presumed  that  the  Qeneral  Gov- 
ernment has  abdicated  its  authority,  by  nation- 
al legislatioo,  direct  and  primary  in  its  character 
to  guard  and  protect  privileges  and  immunities 
secured  by  that  Instrument.  Such  an  interpre- 
tation of  the  Constitution  ought  not  to  be  ac- 
cepted If  It  be  possible  to  avoid  IL  Its  accept- 
ance would  lead  to  this  anomalous  result:  that 
whereas,  prior  to  the  Amendments,  Congress, 
with  the  sanction  of  this  court,  passed  the  most 
stringent  laws — operating  directly  and  primari- 
ly upon  States  and  their  officeia  and  agents,  as 
well  as  upon  individuals — in  vindication  of 
slavery  and  the  right  of  the  master,  it  may  not 
now,  by  legislation  of  a  like  primary  and  direct 
character,  guard,  ppitectand  secure  the  free- 
dom established,  and  tbe  most  essentia]  right 
of  the  citizenship  granted,  by  the  constitutional 
amendmenls.  With  all  respect  for  tbe  opinion 
of  others,  I  Insist  that  tbe  National  Legislature. 
may,  without  transcending  the  limits  of  the 
Constitution,  do  for  human  liberty  and  the  fun- 
damental rights  of  American  dtizenship,  what 
it  did,  with  tbe  sanction  of  this  court,  for  the 
protectioo  of  slavery  and  the  rights  of  the  mas- 
ters of  fugitive  slaves.  If  fugitive  slave  laws, 
providing  modes  and  preemblng  penalties, 
whereby  tne  mssier  cotdd  seize  and  recover  hie 
fugitive  slave,  were  legitimaie  exercises  of  an 
implied  power  to  protect  and  enforce  a  right 
recoKuized  by  the  Constitution,  why  shall  the 
banos  of  Congress  be  tied,  so  tha^— under  an 
express  power,  by  appropriate  l^tisladon,  to  en- 
force a  constitutional  providonnantiug  citizen- 
ship— it  may  not,  byme&nsof  (urectlegiilatioD, 
bring  the  whole  power  of  this  Nation  to  bear 
upon  Statee  and  their  officers,  and  upon  such 
individiials  and  corporatlont  exercWag  public 
Stt 
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(nnctloiu  as  aamme  to  ftbiidge.  Impair,  or  deny 
ttgbU  confessedl;  Mcaied  t^  Ibe  mpreme  law 
oithelandT 

It  dote  not  wem  to  m«  lliat  the  fact  that  br 
t]i«  2d  clause  of  tbe  let  aecdoa  of  Uie  I4th 
Amendmeiit,  the  States  are  exprosalj  prohibited 
from  maklDg  at  enforciiig  laws  abrioging  the 
privileges  and  '""»""'"■"  of  ddzena  u  the 
^  TJoiteir  States,  foinishn  aof  snffldeot  reason 
for  holding  or  malntainliig  that  tbe  Amendment 
was  intended  to  denv  Oongreas  the  power,  by 
general,  prfmaiy  ana  dbect  lucislatirai,  of  pro- 
tecting citizens  of  the  several  States,  being  also 
dtizena  of  the  United  States,  agsiiist  all  dis- 
[84}  crimination,  in  respect  of  thdr  rights  a'.  Jtl- 
lens,  which  is  founded  on  tBce,  colof  or  prr~i- 
ouB  condition  of  servitude. 

Such  an  interpretalioo  of  (he  Amendmen:  > 
plainly  repugnant  to  its  5th  section,  conferring 
upon  Congress  power.by  appropriate  legiskUon, 
lo  enforce  not  meie^tbepronsionBeontaining 
prohibitions  upon  the  States,  but  all  of  the  pro- 
visions of  the  Amendment,  Including  tbe  provis- 
ions, express  and  hnplied.  In  the  let  clause  of  ibe 
1st  section  of  tbe  article  granting  citizenship. 
This  alone  is  sufficient  for  holding  that  Congr^ 
is  not  restricted  to  theenactment  ot  laws  adapted 
to  counteiact  and  redress  the  operation  of  £tate 
legislation,  or  the  action  of  state  offlcen,  of  the 
character  probiblted  by  theAmeodmeot.  Itwas 
perfectly  well  known  tliat  the  great  dancer  '- 
the  eijual  enjoyment  by  citiTens  of  tbeirilgli 
ascitizens.wastobeapprebcndednotatloecti 
from  unfriendly  itSite  le^lation,  but  from  the 
,_  hostile  action  OI  corporabona  and  individuals  in 
'  tbe  States.  And  it  is  to  be  presumed  that  it  was 
intended,  by  that  section,  to  clothe  Congress 
with  power  and  authority  to  meet  that  danger. 
If  tlie  riglite  intended  to  be  secured  by  the  Act 
of  I6TG  are  such  as  l>elong  to  the  citizen,  in 
common  or  equally  with  oilier  cilizena  in  tlie 
same  Stale,  then  it  is  not  lobe  denied  thatsucli 
Iczislacion  la  peculiarly  appropriate  to  tbe  end 
which  Congress  in  auUiorttea  to  accomplish, 
ou..'  to  protect  tbe  citizen,  in  respect  of  sucli 
rights,  against  discrimination  on  accountof  hie 
race.  Recurring  to  the  specific  proliibiiion  in 
the  14th  Amendment  upon  the  making  or  en- 
forcing of  state  laws  ahridging  the  pnvileges 
of  citizens  of  the  United  States.  I  remark  that 
if,  as  held  in  the  SUiughter-lioute  Que*,  the 
>  privileges  here  referred  to  were  those  which  be- 
long lo  citizenship  of  tbe  United  States,  as 
distinguished  from  those  belonging  to  slate  cit- 
izenship, it  was  impossible  for  any  Slate,  prior 
to  the  adoption  of  that  Amendment,  to  have  en- 
forced laws  of  that  character.  The  Judiciary 
could  have  annulled  all  such  legislation  under 
the  provision  tliat  the  Constitution  sliall  be  Che 
supreme  law  of  the  land,  anytliing  In  the  Con- 
stitution or  laws  of  any  State  to  tbe  contrary 
notwithstanding.  The  States  were  already  un- 
TS51  ^^'  ""  implied  prohibition  not  to  abridge  any 
privilege  or  immunity  t>eiongiog  to  citizens  of 
tbe  Umted  Statea  as  sucli-     Consequently,  the 

Erohibitlou  upon  state  laws  In  hoetib^  Co  rights 
lilonging  to  citizens  of  the  United  States,  was 
intended — in  view  ot  the  introduction  Into  the 


press  limitation  on  the  powenof  the  States.and 
was  not  Intended  to  diminish,  in  the  slightest 
degree,  the  authority  which  the  Nation  has  al- 
«fi4 
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ways  exercised,  of  protecting,  by  means  of  in 
own  direct  legislation,  rights  created  or  secnini 
by  the  Constitution.    Any  purpose  to  dinuDitta 


ship  in£e  State,  secures  exemption 
discrimination  In  respect  <A  the  dvn  rights  of 


ed  by  the  majori^  ol  the  court,  would  implr 
that  CouKress  had  authority  to  enact  a  mnnio- 
pal  code  for  all  the  States,  covering  trterj  mat 
ter  affectlong  the  life,  llb^ty  and  property  of « 
the  dtlzens  of  the  several  States.  Kol  so. 
IMor  to  the  adoption  of  that  Amendment  Uk 
Constitutions  of  the  several  States,  wiihout  per- 
haps an  exception,  secured  all  permmt  against 
deprivation  of  life,  liberty  or  property,  otber- 
wise  than  by  due  process  of  law  and,  in  some 
form,  recognized  tbe  right  of  all  pcrstm*  Co  tbe 
equal  protecUon  of  the  laws.  Those  ri^bti, 
therefore,  existed  before  that  Amendment  ou 

Sroposed  or  adopted,  and  were  not  creaied  by 
..  If,  by  reason  of  that  fact.  It  be  assumed 
that  protection  In  these  rights  of  persons  itill 
rests  primarily  with  the  tstates  and  that  C«a 
gress  may  not  inierfere  except  to  enforce,  t?  . 
means  of  corTecuvel(^'i3iation,the|Huhibiliou 
upon  state  laws  or  state  proceedings  inconast' 
ent  with  those  rishts.  It  does  not  at  all  follow, 
tliat  privileges  which  have  been  granttd  tm  (fa 
Nation,  may  not  be  protected  by  primary  l^pS' 
Intion  upon  the  part  of  Congres.  The  person- 
al rights  and  Immunities  recognized  in  ilie  pfo 
hibitive  clauses  of  the  Ameuunent,  were,  prior 
to  its  adoption,  under  the  protection,  primsril/, 
of  Che  ScaCcs;  while  rights,  created  by  or  <fc-  ; 
rived,  from  the  United  btates,  have  alwai-s  tiea 
'   '     '  of  things,  should  altvajstis, 

■^ ction  of  the  Genenl 

from  race  discrim- 
ination In  respect  of  the  dvU  rights  wliicb  sn 
fuudamental  in  eiliientfiip  In  a  republican  gov- 
ernment, is,  OS  we  have  seen,  a  new  ri^t.  cte- 
ated  by  the  Nation,  with  express  power  in  Con- 
gress, by  legislation,  to  enfcroe  Uie  coostitn- 
lionol  provision  from  which  it  is  derived.  If, 
in  some  sense,  such  race  discrimination  ■*> 
within  the  letter  of  the  last  clause  of  the  lit 
section,  a  denial  of  that  equal  protectionof  the 
laws  which  is  secured  against  stale  denial  lo 
all  i>et30ns,  whether  citizens  or  not,  it  cannot 
be  possible  that  a  mere  prohibition  upon  sucb 
state  denial,  or  a  prohibition  upon  slate  lav* 
abridging  the  privileges  and  immunities  of  cit- 
izens of  the  United  States,  takca  from  the  Nt- 
tion  the  powerwhlchithas uniformly eierciied 
of  protecting,  by  direct  primary  tegislaiion. 
those  privileges  cud  Immunities  which  eilHed 
under  the  Constitution  befote  the  adoption  of 
the  14ch  Amendment,  or  have  been  crested  bj 
that  Amendment  in  behalf  of  those  IheKbr 
made  ciUient  at  their  nsptctln  Stales. 

This  constmctlon  does  ikot  in  any  degree  in- 
trench upon  the  Just  rights  of  the  States  in  the 
controlofthairdomcelicaflalra.  Itsimplyreov 
nizesihe  enlarged  powenconf erred  by  tlie  recent 
Amendments  upon  tbe  Genual  Oovenunent, 
In  the  view  which  I  take  of  those  AmendmNiU. 
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Uw  BtttM  poMH*  the  I 


le  autborlty  which  ther 


have  ahran  had  to  defliM  and  rftgulata  the  dni 
rlgtvM  wluch  thdr  own  people,  In  Tirtoe  ot 
■tata  dtlzeDthlp,  may  enjoy  within  their  re- 
qMctin  Umitai  except  that  Its  ezerdae  is  now 
•ul^ect  to  the  ezprasaly  granted  power  of  Con- 
gieaa,  by  tegielanon,  to  enforce  the  provislonB 
of  each  Amendmenla— a  power  wbich  neceasa- 
tUr  cairUfl  with  it  authoil^,  bj  national  legis- 
I^OD,  to  protect  and  eecnre  the  privilegei  and 
■  ifiiniiifiitiM  which  are  created  h;  or  aie  do- 
tired  from  those  Amendmenla.  That  exemp- 
liao  of  dUseos  from  discrimination  based  ~~ 
race  or  ccittt,  in  reject  of  dvQ  rights,  is  < 
of  thcae  privil^M  or  immunitiet,  can  no  longer 
be  deemed  an  open  question  in  this  cor~' 

It  was  said  of  the  case  of  i>p«d  :$;<>((' 

ford,  that  this  court,  there  overruled  the  action 
at  two  geoetations;  TlrtuallT  Inserted  a  new 
dause  in  the  Constitution;  cbBCged  Its  charac- 
ter, and  made  a  new  departure  &  the  working 
ot  the  Federal  OoTemment.  I  may  be  permit- 
ted to  say  that  U  the  recent  Ameadmeats  arer- 
cmsbved  that  Congress  may  not.  In  iu  011 
discretion,  and  lnd^)endently  of  the  action  1 
noD-action  of  the  Statea,  provide  bj  legislaiic 
of  a  direct  diaracter,  for  the  security  of  rigb 
created  by  the  Natioaal  Constitutiun;  if  it  be 
adjt^ged  that  the  oUigalion  to  protect  the  fun- 
damental privileges  and  immimltiea  granted 
by  li.j  14th  Amendment  to  dtizens  reaiaing  in 
Ibe  Mvenl  Btatea,  rests  primarily,  not  on  the 
Nation,  but  on  the  States;  if  it  be  further  ad- 
judged that  indlTlduals  and  corporatioos,  ei- 
«tcbing  public  functions,  or  wielding  power 
under  public  authority,  m&y,  without  liability 
to  direct  primaiy  l^blstion  on  tbe  pert  of  Con- 
grws,  nuAo  the  race  of  dtizens  the  ground  for 
denying  them  that  equality  of  dvil  rights 
which  the  Ciinttitution  ordains  asaprindplcof 
republican dtlzenship;  then,  uotoniy  thefoun- 
dations  upon  which  tbe  national  supremacy 
has  always  secunly  rested  will  be  materially 
dialarbed,  but  we  shall  enter  upon  an  era  of 
constitutiooal  law,  when  the  rights  ot  freedom 
and  American  dtizenehip  cannot  receive  from 
'     "    rotection  wlI_LI 

■ad  tbe  rights  of  the  mu'ler.  p 

But  if  it  were  conceded  that  the  power  d 
Coogresa  could  not  be  brought  Into  activity 
nnriTthe  rigbUspedfled  In  tbe  Act  of  187S  had 
been  abridged  or  denied  by  some  state  law  or 
•tate  action,  I  maintain  that  the  decision  of  the 
ooiut  Is  erroiieouB.  There  has  been  adverse 
atkte  action  within  the  14th  Amendment  as 
beretofore  hiterpreted  by  this  court.  1  allude 
lo  Bi  parU  VirgiBia,  tupra.  It  appears,  in  that 
case,  Uat  one  Cole,  Judge  of  a  county  court, 
waa  dtarged  with  the  duty,  by  the  lawsotVb- 
giala,  of  selecting  grand  and  petit  jurors.  The 
kw  of  tbe  State  did  nc'  -  -•^--' 


t  authorize  or  permit 
■um,  m  maung  *Dcn  selections,  to  dlsCTiml- 
okle  uainst  colored  dtizens  because  of  thdr 
twct-  But  he  was  indicted  in  the  Federal  Coort, 
oDder  tbe  Act  of  1875,  for  making  such  dla- 
crimlnatioDa.  The  Atlorney-General  of  Virginia 
cooteaded  befora  us,  that  tbe  State  had  done 
las  duQT,  and  had  itot  authorized  or  directed 
Ibai  oooDty  Judge  to  do  what  he  was  charged 
wttb  having  done;  that  the  State  had  not  de- 
aiad  10  tbe  odored  race  the  equal  protection  of 
Iba  laws  ;  and  that,  couaequeotly,  the  act  of 
IM  I'.  8. 


court,  a j_^ 

ment  bad  reference  to  the  political  body  de- 
nominated a  State,  "by  whatever  instruments 
or  in  whatever  modes  that  action  may  be 
taken,"  and  that  a  State  acta  by  fta  legislative, 
ezecntive  and  jodicial  authorities,  and  can  act 
In  no  other  way,  we  proceeded: 

"The  constitutional  provision,  therefore, 
must  mean  that  no  agency  of  the  State,  or  of 
the  officers  or  agents  by  whom  Its  powers  are 
exerted,  shall  den;  to  any  person  wlthiii  Its  Ju- 
risdiction the  equal  protection  of  the  laws. 
Whoever,  by  virtue  of  public  position  under 
a  State  Ooveminent,  derives  another  of  prop- 
erty, life  or  Uber^  without  due  process  of  law, 
or  denies  or  takes  away  the  equal  protection  of 
the  taws  violates  tbe  constitutional  inhibition; 
and,  as  ne  acta  under  the  name  and  for  the 
State,  and  Is  dothed  with  tbe  State's  power, 
bis  act  is  that  of  the  State.  This  must  be  so. 
or  tbe  constitutional  problblUon  has  no  mean- 
lag.  Then  Uie  State  has  doUied  one  of  Ita 
agcnta  with  power  to  annul  or  evade  it.  But 
the  constitutional  Amendment  was  ord^ned  for 
a  purpose.  It  was  to  secure  equal  rights  lo  all 
persons,  and  to  insure  to  all  persons  the  enjoy- 
ment of  such  rights,  power  was  given  to  Con- 
f^reas  to  enforce  Ite  provisions  by  appropriate 
cgislation.  Such  legislation  must  act  upon 
persons,  not  upon  the  abetmct  thing  denominat- 
ed a  Stai«,  but  upon  the  persons  who  are  the 
aecDts  of  tbe  State,  in  tbe  denial  of  the  rights 
which  were  intended  to  be  secured."  Et  parte 
Vtrginia,  100  U.  S.,  846-7  [tuvra]. 

In  eveiy  material  sense  applicable  to  the  prac- 
tical enforcement  of  tbe  l4Ui  Amendment,  rail- 
road corporations,  keepers  ot  inns  and  man- 
agers of  places  of  public  amusement  ara  agents 
or  instrumentalities  of  the  State,  because  they 
are  charged  with  duties  to  tbe  public,  and  ore  [S9i 
amenable,  in  respect  of  their  duties  and  tunc- 
Uona,  to  (TOvemmental  rej^ulaUon.    ' 


that  equality  of  dvU  rights  secured  to  him  by 
law,  is  a  denial  by  the  State,  within  the  mean- 
ing of  the  I4th  AmendmenL  If  it  be  not,  titen 
that  race  la  left.  In  reaped  of  the  civil  rights  hi 
question,  practicallv  at  tbe  meroy  of  corpora- 
tions and  Individuals  widding  power  under  the 
States. 

But  the  court  saya  that  Congress  did  not.  In 
the  Act  of  1866,  assume,  under  the  authority 
given  by  the  18th  Amendment,  to  adjust  what 
may  be  called  the  social  rights  of  men  and  races 
In  the  community.  I  agree  that  government 
has  nothing  to  do  with  social,  as  dtstinguliibMi 
from  technically  legal,  rights  of  individuals. 
No  government  ever  has  brought  or  ever  con 
bring  its  people  Into  social  Intercourse  agninst 
thdr  wisbea.  Whether  one  person  will  permit 
or  maintain  socisl  relatloiks  with  another  is  a 
matter  with  which  govenuneni  has  tw  concern. 
I  acree  that  if  one  citizen  chooses  not  to  hold 
sodal  intercourse  with  another,  he  Is  not  and 
cannot  be  made  amenable  In  the  law  for  bis  con- 
duct in  that  regard;  for  even  upon  grounds  ci 
race,  no  legal  right  of  a  dtlzen  Is  violated  by 
the  refusal  of  ollwis  lo  maintain  merely  socUl 
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rektloiu  with  him.  What  I  afflim  i«  that  no 
State,  nor  the  officers  of  any  State,  nor  any  cor- 
poration or  individual  wielding  power  under 
stale  authority  for  the  public  beuefit  or  (he  pub- 
lic coDvenieace.  can,  consisteiitlT  either  with  the 
freedom  eetablialied  by  the  fundameiitallan,  or 
wilh  that  equality  of  civil  rights  which  now  be- 
longs^ to  every  citizen,  dlBCriminate  against  free- 
men or  citizecs.  in  those  rights,  because  of  their 
race,  or  because  they  once  labored  under  the 
disabilities  of  slavery  imposed  upon  tliem  as  a 
race.  The  rights  wbieb  Congress,  by  ihe  Act 
of  1870,  endeavored  to  secure  and  protect,  are 
legal,  not  social  rigbts.  Theright,  for  instance, 
of  a  colored  citizen  to  use  the  accommociationB 


Lial  ri"bt  than  his  right,  under  the  law,  to  use 
the  public  Birectfl  of  a  city  or  a  town,  i)r  a  turn- 
pike road,  or  s  public  inarlEet,  or  a  posloffice, 


in^'  (be  political  queslioua  of  the  Jay  dlscus.<!ed. 
Scarcely  a  dsv  passes  without  our  seeing  in  this 
court  room  cilizeos  of  tlio  white  and  black  races 
sitting  aide  by  side,  watching  Ihe  progress  of 
our  business.  Il  would  never  occur  to  anyone 
that  the  presence  of  a  colored  citizen  in  a  court- 
house, or  court  room,  was  an  invasloD  of  the 
Bocial  rights  of  white  persona  who  may  frequent 
such  places.  And  yet,  such  asu^gestion  would 
be  quite  aa  sound  In  law — I  say  it  with  all  re- 
spect—as '..  the  suggestion  that  the  claim  of  a 
colored  citizen  to  use,  upon  the  same  terms  as 
is  permitte'l  to  white  citizens,  the  accommoda- 
liona  of  public  highways,  or  public  inns,  or 
places  of  public  amusement,  eatablisbed  under 
ilic  license  of  the  law,  is  an  invHsion  of  the  so- 
cial rights  of  tlie  wtiite  race. 

The  court,  in  its  opinion,  reserves  the  ques- 
tiou  whether  Congress,  in  the  exercise  of  its 
power  to  regulate  commerce  amongst  'Le  sev- 
eral States,  might  or  might  not  pass  a  law  reg- 
ulating rights  in  public  conveyances  passing 
fnim  one  State  to  another.  I  beg  to  suggest  that 
that  precise  question  was  BuhstaotJally  present- 
ed here  in  the  oidy  one  of  these  coses  relating 


and  street  cars,steamlxi«ts  or  other  water  ciafu, 
•tage-coachefl,  omnibuses  or  other  vehldei.  Bai 
in  ZfoU  T.  i>«  Oifr.  B5  U.  6. .  467,  that  Act  wu 
pronounced  uncoDstitutional  so  far  as  it  related 
to  commerce  between  the  States,  this  conn  say- 
ing that  "If  the  public  good  reijuires  such  leg- 
islation it  must  come  from  Congress,  and  onl 
from  the  States."  I  suggest,  that  it  may  becume 


public  conveyances,  equality  o 

regard  to  race,  color  or  previous  condilioo  i>t 

servitude,  if  it  be  true — wbicb  I  do  not  admit 

— that  such  legislation  would  1«  an  inleifereDce 

by  government  with  the  Eoclal  rights  of  the 

people. 

My  brethren  say,  that  when  a  man  bu 
emerged  fr<im  slavery,  and  by  the  aid  of  benefi- 
cent legislation  baa  shaken,  off  the  inseporabls 
concomitants  of  that  state,  there  must  be  some 
stage  In  the  prcgrcss  of  bis  elevation  when  bs 
takes  the  rank  of  a  mere  citizen,  and  ceases  V> 
be  (lie  special  favorite  of  the  laws,  and  wlien  bit 
rigbta  as  a  citizen,  or  a  man,  are  to  be  protccleil 
in  the  ordinary  modes  by  which  otlicr  men's 
rights  are  protected.  It  la,  I  submit,  scarcely 
Just  to  say  that  the  colored  race  has  been  1M 
special  favoriteof  the  laws.  The  Statute  of  18^, 
DOW  adjudged  to  be  unconstitutional,  is  forlhs 
benefltofcitizensof  every  rsceandcolor.  Wlul 
the  Nation,  through  Ck)ngrc3s.  bas  sought  toac- 
complisb  in  reference  to  that  race,  la — what  bad 
already  been  done  In  every  State  of  the  Unioo 
for  the  white  race—to  secure  and  protect  righU 
belonging  to  them  as  freemen  and  citizena;  not  ly- 
ing more.  It  was  not  deemed  enoueb  "tohelp 
the  fecMe  up,  but  to  support  him  after."  The 
one  imderlying  purpose  of  congressional  leg^ 
lation  bas  been  to  enable  the  btack  race  intake 
the  rank  of  mere  citizens.  The  difficulty  bs) 
been  to  compel  a  recoEiiitlon  of  the  legal  righl 
of  the  black  race  to  take  the  rank  of  dlircBS, 
and  to  secure  the  enjoyment  of  privities  b^ 
hmging.  under  Ihe  law,  to  them  as  a  compoocst 
part  of  the  people  for  whose  welfare  and  hap- 
piness government  !s  ordained.    At  eveir  step. 

In  thic  /tliw>ltnn  (h>.  NaKnn  has  twn  nnnfTnnlHl 
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UUioa,  OoBgnM  hM  been  Invested  witb  ex- 
press power'  BTsiy  one  muat  bow.  whatever 
fuw  bftve  been,  or  whatever  now  sre,  his  indi- 
Ttdosl  tIbwi  as  to  the  wUdom  or  policy,  either 
of  the  recent  changes  In  the  fundamental  law, 
*-^- '-■  elation  whjch  has  been  enacted  (o 


ited  I  feel  constrained  to 
4>  the  opinion  of  the  court, 
nar,  Clark,  Sup.  C0uEt,17. 8. 
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dflTED  STATES,  P^., 

•. 

JAMES  HAMILTON. 

(Bee  B.  C„  Reporter'!  ed.,  a.} 

MoHon  to  guaih  indietnunL 


Um  Judsas  oi  a  Oniult  Court. 

[No.  204.] 
AKAnwORf  Ifyv.  r.  188a.    DtdiUd  OeL  IS.  1833. 

ON  cerUflcate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of  Ten- 

J/r.'s.  P.  PhllUpa,  mie'tot-Ofncnii,  for 
plaintiff. 
Mr.  Edwmrd  B.  E^Mt,  for  defendant. 

Mr.  Jmtiet  Brftdlaj  deliveiod  the  opinion 
of  tbe  court: 

Tiie  certlflcate  of  division  in  this  case  was 
nude  on  a  division  in  opinion  between  the 
Judges  on  a  motion  to  quash  the  indictment. 
As  a  motion  to  quash  is  alwaji  addressed  to 
the  discrelion  of  the  court,  a  decision  upon  it  is 
not  erruT  and  cannot  be  reviewed  on  a  writ  of 
cnor.  In  the  case  of  U.  8.  v.  Bomnburah,  7 
WalL,  580  [74 U.  S.,  XIX.,  803],  we  decl(ied 
the  precise  point  that  this  court  cannot  take 
cognizance  of  a  division  of  opinion  between 
the  Judjp^  of  a  Circuit  Court  upon  a  motion 
to  (juaab  an  indictment.  Tliis  decision  was  re- 
afibtDed  In  IT.  S.  *.  Avery,  18  WsIL,  251  [80 
U.  B.,XX.,810]BndlnP;  Av.Gin(io[XXVL, 
10001  decided  at  the  last  Term. 

Tne  aue  lut  btiag  properiy  b^ore  ut,  it  dU- 


UNITED  STATES.  Plff., 

f. 

EDWARD  T.  OALE,  kt  u^ 

(Saa  B.  a.  Beportor^  ed.,  SB-TO, 


L  aeetlona  KB  and  IBIS  ot  the  Revised  atatntci  at 

— _  wr-. — ,  «^. ^  repimiknl  to  nor  In  vlo- 

»  ot  t£e  Unltnl  atalaa. 


[No.  aoo.] 

Aryued  Sot.  9.  ISSt.    DteUUl  OeL  IS,  1888. 

ON  a  certlflcate  of  division  in  opinion  between 
the  Jadgee  of  the  Circuit  Court  of  the  United 
Stales  for  the  Nortbera  District  of  Florida. 

The  bistorr  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 
Mr.a.  V.  PUlUpa,  8t>lieitor-Om.,  for  plainly 

No  counsel  appeared  tor  defendant. 

Mr.  JiuUct  Brmdlvf  delivered  the  opinion 
of  the  court: 

The  Indictment  against  tlie  defendants  in  tUi 
case  was  for  misconduct  as  election  officers  at 
an  election  held  in  Florida  for  a  representative 
to  Congress,  In  stuffing  the  ballot  box  witb 
fraudulent  Uckets.and  abstracting  tickets  which 
had  been  voted.  la  impaneling  the  grand  Jury 
which  found  the  indictment,  four  persons,  oth- 
erwise competent,were  excluded  from  tiiepanel 
for  the  caiiBcB  mentioned  in  section  820  of  the 
Revised  Statutes,  which  grounds  are.  In  sub- 
stance, voluntsrlly  taking  part  in  the  rebellion, 
and  ^vln^  aid  and  comfort  thereto.  The  ex- 
clusion of  these  persons  for  this  cause  appears 
by  an  amendment  ot  the  record,  made  ntin^pro 
tunc,  showing  what  took  place  ;  but  no  objec- 
tion was  talcen  to  the  indictment  or  proceedings 
on  that  account  until  after  a  plea  of  not  guilty, 
and  a  conviction,  when  the  objection  was  first 
taken  on  motion  In  arrest  ol  judgment.  The  in- 
dictment was  founded  upon  sectloos  BS12  and 
5515  of  the  Revised  Statutee,  end  the  consiltn- 
tlonality  of  those  sections  was  called  In  question, 
OS  well  as  that  of  section  820.  The  Judges  bav- 
ing  disagreed  upon  the  motion  in  arrest  of  Judg- 
ment, cmifled  up  the  following  questions  for 
the  determination  of  this  court,  namely: 

1.  Wbether  sections  SSIS  and  5615  of  the 
Revised  Statutes  of  the  United  Stales,  on  which 
such  indictment  was  founded,  are  repugnant  to 
and  in  violation  of  the  Constitution  of  the  United 
States.  2.  Whether  section  B20  of  the  Revised 
Statutes  of  the  United  States  Is  repugnant  to 
and  in  violation  of  the  Constitution  of  tbeUoiled 
Stales.  8.  Whether  Judgment  of  this  court  coula 
be  rendered  against  the  defendants  on  sn  Indlct- 


Wlietber  the  indictment  aforesaid  charges  any 
offense  tor  which  Judgment  could  be  reudere<l 
against  the  defendants  in  this  court  under  Ibe 
ConstitutioD  and  laws  of  the  United  Stales. 

The  question  of  the  validity  of  sections  5.113 
and  5515  has  already  been  decided  by  this  court 


Hon.— OUsetton*  to  grand  fitrort,  when  and  hew 


It  li  no  STOund  for  quaahlnr  an  Indictment  for 
burslarv  Id  brealdna  Into  a  bank,  that  ti '  "■- 
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in  the  caaeflof  Skvarit  BtAotd  and  Sbparle 
Clarke,lW  V.  8.,  871, 809  nSSV.,715,71T];  and 
waa  detennined  in  fsvor  ol  thetr  validity.  Aa 
[67]  to  those  MctJoiu,  therefore,  the  uuner  must  be 
Id  the  negative,  namely  :  that  they  are  not  re- 
pugnant to  nor  In  violation  of  the  Constitution 
of  the  United  States. 

Tlie  second  question,  as  to  the  constltutioD- 
allty  of  the  820Ui  section  of  the  Bevlsed  Stat- 
utes, which  disqualifies  i  person  as  a  toror  If 
be  Tolunlarily  took  anj  part  In  the  rebellion, 
is  not  an  eaeential  one  in  tht  case;  Inasmuch  as, 
by  pleadlnc  not  euilty  to  the  indictment  and 
going  to  trial  wiuout  making  any  objection  to 
the  mode  of  selecting  the  grand  juiy,  such  ob- 
jection was  waived.  The  defenduite  should 
either  have  moved  to  quasli  the  indictment  nr 
have  pleaded  In  abatement,  if  they  had  no  op- 
portunity, or  did  not  see  fit,  to  chdlenge  the  ar- 
ray. This,  we  think,  la  the  true  doctrine  in 
cases  where  the  objection  does  not  go  to  the  sub- 
version of  all  the  proceedings  taken  in  impanel- 
ing and  swearing  the  grand  juiy;  but  relates 
only  to  the  quaUflcation  or  disqualification  of 
certain  persona  sworn  upon  the  jury  or  excluded 
therefrom ;  or  to  mere  Inegulantles  In  constitut- 
ing the  paneL  We  have  no  Inexorable  statuie 
making  the  whole  proceedings  void  for  any  such 
irregularities. 

Chitty,  In  his  work  on  Criminal  Law,  Vol.  1, 
p.  807,  says:  "  It  is  perfectly  clear  that  all  per- 
sona serving  upon  the  grandlury,  must  be  good 
and  lawfulmen;  by  which  It  Is  intended,  that 
they  must  be  liege  subjects  of  the  King,  and 
neither  aliens  nor  persons  outlawed  even  in  a 
civil  action;  attainted  of  any  treason  or  felony; 


Infamous.  And  if  a  num  who  lies  under  any  of 
these  disqualiflcations  be  returned,  be  may  be 
challenged  by  theprisonerbefore  the  bill  is  pre- 
sented; or,  if  it  be  discovered  after  the  finding, 
ibe  defendant  ma;  plead  it  in  avoidance,  and 
answer  over  to  the  felony ;  for  wbicb  purpose  he 
may  be  allowed  the  assistance  of  counsel  on  pro- 
ducing in  court  the  record  of  the  outlawry,  at- 
tainder, or  conviction,  on  wliicb  the  incompe- 
tence of  the  Juryman  rests." 

This,  Is,  uDdoubtedlv,  tne  general  rule  as  to 
the  manner  in  which  objection  may  be  taken  to 
the  pernmrttl  of  the  grand  jury,  though  In  this 
country  a  motion  to  quash  the  indictment  may 
be  made  instead  of  pleading  specially  in  abate- 
ment The  requirement  of  answeme  over  to 
[68J      the  felony  in  connection  with  the  plfa In  abate- 


ment is  for  the  benefit  of  the  accused,  In  oider 
that  he  may  not  be  concluded  on  the  merita  if 
he  should  tail  In  sustaining  his  special  pin;  ■ 
precaution  which  probably  would  not  be  nec- 
essary in  our  pracuce. 
By  an  English  statute  passed  In  the  llth 

Siar  of  Henry  FV.,  it  was  declared  thai  in- 
ctments  made  by  persona  not  returned  by  tbc 
sheriff,  or  by  persons  nominated  to  him.  or  wbo 
were  outlawed  or  had  ficd  to  sanctusrv  tot 
treason  or  felony,  should  t>e  void,  revoked  sad 
annulled.  On  this  sUtute  it  was  held  Ihai  if 
any  such  persons  were  on  a  grand  jury  wbict. 
found  an  mdictment,  it  made  the  whole  void, 
and  if  tlie  matter  appcand  on  (he  record,  or  in 
the  proceedings  of  tbe  same  court,  advents^ 
mislit  be  (akcn  of  ii  on  mullun  [n  arrest  irf 
judgment,  or  even  on  the  au^estjon  of  an  an- 
icv>  curia;  but  if  it  did  not  appear  on  Ibe  rec- 
ord of  tbe  cause,  or  in  the  records  of  the  came 
coDTt,  the  U'licr  opinion  was  that  It  couldoaly 
be  plcoded  in  abatement,  or  raised  by  motion 
to  qussh.  Hawkins  says:  "  If  a  person  wbo  t> 
tried  upon  such  an  indictment  take  no  eitcep- 
tioD  before  bis  trial,  it  may  be  doubtful  wheth- 
er be  may  be  allowed  lo  take  exception  afIe^ 
ward,  because  he  hath  slipped  tbe  most  proper 
time  tor  it;  except  it  lie  vcrillcd  by  the  records  ot 
the  same  court  whcrcio  the  inaictnent  is  d^ 
pending,  as  by  an  outHwry  In  the  same  court 
of  one  of  the  Indictors.  elc."  Hawk.,  b.  S,  ch. 
25,  sec.  27.  In  Uacon's  Abridgement  [Jurie;^,  A) 
it  is  said  that  the  court  need  not  admit  the  plea 


opinion,  that  no  eiccplion  n^inal  an  inilictor 
Is  allowable,  unlcsa  Ihc  parly  takes  it  licfore 
trial.  Chiity  lays  down  (lie  same  rait  1 
Crim-  L..  307-8.  Lord  C/.uf  Juttiee  Hole, 
speaking  of  what  the  caption  ought  to  contain, 
among  other  things,  saya:  "It  must  name  the 
jurors  that  presented  the  offense  and,  therefore, 
a  return  of  on  indictment  or  prcaentment  per 
ta/^ainenlum,  A.  B.  U.  D..  et  atiorvm,  is  not 
good,  for  it  may  be  Ihe  prcsentniCDt  was  by  i 
less  number  llian  twelve,  in  which  case  it  is  not 
good.  H.  41  Eliz.  B.  R.  Croke,  n.  10,  Glji»- 
eanTi  Com,  p.  6M;  and  it  eeema  to  me  that  aD 
the  names  of  the  Jurors  ought  to  be  returned; 
for  the  party  indicted  may  have  an  exeeptioo 
to  some  or  one  of  them.asthatheisoutlawed.iii 
which  case  Ibe  indictment  may  be  quasbed  b; 
plea,  though  there  be  twelve  be^dea  without 
exception;  for  possibly  that  one,  who  is  not  fe- 


lt Is  >  sood  plea  to  abatement  that  one  ot  tbe 
grand  lurj  who  found  the  Indictment  was  not  qual- 
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oause  any  HisoQ  letomad  or  idaoed  on  tlie  (nod 
Jury.  HudMn v. State,  1  Blaok£,SlT: Jmics v. Kata, 
1  Blaokf„  4T5;  Stata  r.  Hemdim.  B  auikf..»;  Bar- 
-  -  •  —  Menhomv.8t>te,S]lDd-U. 

n  ot  a  Biand  Jaiy.  or  to  tha 
i  by  plea  In  abatemeot.  bat 


din  V.  Btate,^Ind.,  Sf 

Ot>jB(^Da  to  meml  ___  . 
array,  cannot  be  raised  b 

must  M  raised  by  diBltav^  »»«»  -»»__». — 
masb.   Olbba  V.  State,  IS  T(oom,m:B. 
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jfoiit  AoRu>,  niAT  InfluoDce  ftll  the  real,  md  to 
TitlUe  Uu  whole  indictment." 

AS  tbeM  ButhoiltM  tend  to  the  ume  point, 
nunelj:  that  tbe  proper  mode  of  taldng  oblec- 
(ion  lo  thep«r*imn(iIof  the  grand  JuTj.eveDun- 
dor  tbe  natute  referred  to, when  the  matttr  does 
not  appeor  of  record,  la  t^  plea  in  abatement 

If  nndertlie  operation  ot  to  strlnKent  a  stat- 
ute M  that  of  11  Hen.  IV.,  the  general  rule  was, 
that  tbe  objection  to  the  cosstltuUon  of  the 
grand  jDi;  moit  be  talcen  before  trial,  and 
could  only  be  taken  afternaida  when  il  ap- 
peared on  the  record,  much  more  would  It  aeem 
to  be  TeqaiiHte  that  all  ordinary  objections  based 
upon  the  disqaaliflcation  of  particular  Jurors, 
or  upon  informalities  in  mmnioDiag  or  im- 
paneflnK  the  jury,  where  nostatuti-  makes  the 
proceedioea  utterly  void,  should  be  taken  in 
UmtTU,  eiuier  by  challenge,  by  motion  to  quash, 
or  Wpiea  In  abatement  Neglecting  to  do  lius, 
the  defendant  should  be  deemed  to  oaTe  waived 
the  irregularilv.  Il  would  be  trifling  with  Jus- 
tloe,  and  would  render  crlmlno]  proceedings  a 
farce.  If  such  objections  could  be  taken  uter 
Teidict,  even  though  the  irregularity  shoulcl 
appear  in  the  record  of  the  proceedinga.  In 
most  cases  It  could  not  appear  in  a  record  prop- 
erly madeup;  but,  if  appearing  at  all,  it  would 
require,  as  in  the  present  case,  a  n>ecial  certifl- 
eale  of  the  court,  analogoua  to  a  bill  of  excep- 


pear  upon  the  record  as  a  proper  part  thereof, 
tbe  fact  of  pleading  to  tbe  merita  and  going  to 
trial  without  taking  tbe  objection  would  also 
appear,  and  would  amount  in  law  to  a  waiver 
of  the  IrT^ularily.  It  it  could  be  taken  advan- 
tage of  on  a  motion  in  arrest  ot  Judgment,  it 
would  be  a  good  ground  of  reverb  on  error, 
and  aD  tbe  proceedings  of  a  long  term  might 
be  rendered  nugatory  oy  admitting  a  person  to 
■be  grand  Jury,  or  excluding  a  person  from  it, 
widHMit  tbe  matter  being  caued  to  the  attention 
(it  tbe  court ;  whereas,  if  the  objection  were 
taken  in  limine,  (be  irregularity  nught  be  cor- 
leeiied  by  reforming  tbe  panel  of  aaaunoainf  <t 
-  "»  Jot- 


tion  of  Joron  who  are  actually  sworn  upon 
the  panel,  but  to  tbe  exclusion  or  excuse  of 
pereons  from  serving  on  the  panel.  A  dlsquali- 
fled  Juror  placed  upon  the  panel  may  be  sup- 
poaedinJurioualytoaSect  the  whole  Fonel;  but 
If  tbe  iadividuala  forming  it  are  unobjection- 
able, and  have  aD  the  necesaaiy  qualifl  cations, 
it  la  of  leM  moment  to  tbe  accused  what  per- 
aona  may  have  been  set  aside  or  excused.  The 
preaoit  case  is  of  tbe  latter  kind.  No  com- 
pWal  is  made  that  any  of  the  grand  Juron  who 
fomid  the  indictment  wendisqualifled  to  serve, 
or  woe  in  any  respect  imoroper  peraons.  It 
ts  only  compUnod  that  the  court  excluded 
aoBM  peiKNia  for  an  Improper  cause,  that  is,  be- 
eooae  tbey  labored  uooer  the  diaqualiflcatkm 
I  iswind  t7  tbe  890th  section  of  the  Revised 
m«coiea,  which  la  alleged  to  be  unconstitution- 
al. It  to  not  complained  that  the  Jury  actually 
impueled  was  ikot  a  good  one;  but  that  other 
penooa  eqoaDy  good  bad  a  right  to  be  placed 
en  It  Tboe  peiaons  do  itM  complain.  U  their 
ricbt  to  awe  00  tbe  gnnd  loiy  waa  improperly 
iJilBtail.  perbapa  tCey  might  oomphJn of  be- 

iwr.a. 


ing  excluded.  That  la  another  matter.  Or, 
pvhaps,  the  defendaata.  If  correct  in  their  oa- 
tumption  that  the  law  is  unconstitutional,  and 
that  the  court  was  governed  by  an  improper 
rule  in  eiclnding  pereons  under  It,  might  have 
had  tbe  benefit  of  tbe  nror  by  moving  to  quaah 
tbe  indictment,  or  by  pleading  In  abatement 
But  paadng  by  tbeee  proper  modee  of  taking 
tbe  objection,  they  w^ted  until  they  had  been 
tried  and  convicted  on  a  plea  of  not  guilty,  and 
then  moved  In  arreat  of  Judgment  we  tlUnk 
they  were  loo  late  in  raiong  tbe  oMection. 

Some  importance  is  attached  to  tbe  fact  that 
the  court  followed  an  unconstitutional  law,  or 
one  assumed  to  be  such.  We  do  not  see  that 
this  is  in  anywise  different  from,  the  case  In 
which  the  court  misconstrues  the  law.  The  re- 
sult is  the  same ;  certain  persons,  under  a  mis-  [71] 
conception  of  the  conrt,  are  excluded  from  the 
grand  Jury  who  are  qualified  toserveon  it ;  but 
uejuryaa  actually  constituted,  is  unexception- 
able in  every  other  respect  In  either  case, 
whether  tbe  court  la  mistaken  as  to  the  validity 
of  alaw,  or  asto  Its  interpretation,  the  objection 
relates  so  littie  lo  the  merits  of  the  case  that  it 
ought  to  be  taken  in  tbe  regular  order  and  due 
course  of  proceeding. 

There  are  cases,  undoubtedly,  which  admit  of 
a  different  consideration,  and  in  which  the  ob- 
jection lo  tbe  grand  Juir  may  be  taken  at  any 
time.  Theseara  where  the  whole  proceedingof 


dictment  is  found  ;  or  baa  beenseiecled  by  per- 
sons having  no  authority  whatever  to  select 
them ;  or  where  tbey  have  not  been  sworn  ;  or 
where  some  other  fundamental  requisite  has  not 
been  compiled  with.  But  there  Is  no  complaint 
of  this  kind  in  the  present  case ;  the  complaint 
simply  relates  to  the  action  of  Uie  court  In  ex- 
cluaing  particular  persons  who  might  properly 
have  served  on  the  Jury.  We  do  not  think  that 
this  vitiated  all  the  proceedinn  so  at  to  render 
them  absolutely  null  and  void.  It  might  have 
sufficed  toquaui  tbe  indictment  if  theol^ection 
bad  been  timely  and  properly  made.    Nothing 

We  think  that  tills  conclusktn  is  the  result  not 
only  of  the  En^Isb,  but  ot  the  better  American 
authoritiee. 

Mr.  Wharton,  inblssection  on  the  "  Disqual- 
ification of  Orand  Jurors,  and  bow  It  may  be 
excepted  to,"  begins  by  stating  the  general  rale, 
that  irregulariUea  in  selecting  or  impaneling  tbe 
grand  Jury,  which  do  not  relate  to  the  compe- 
tency of  individual  Jurors,  may  usually  be  ob- 
jected to,  by  challenge  to  the  amy,  or  motion 
to  quash  :  and  this  must  be  before  the  general 
issue.  Crim.  PL  APr.,  8tbed..  sec  8m.  Be 
then  shows  that  in  tome  Stalea  It  baa  been  held, 
that  objections  to  disqnaliflcotion  of  individual 

Cirors  can  only  be  taken  by  challenge,  and  not 
V  motion  to  quash  or  by  pfea;  bnt  that  In  otben 
the  motion  to  quash  as  well  as  the  plea,  is  al- 
lowed ;  the  latter  rule  being  more  generally  fol- 
lowed, and  being  more  in  accoidance  wlib  tba 
English  law.  He  then  adds:  "Ordinarily, 
aftw  the  general  issue  baa  been  pleaded,  obJw> 
dona  an  too  late  i  and  when  tbe  objection  goes 
to  the  maimer  of  diawiiu;.  It  sboold  DO  taken  by 
diallenge  to  the  arrar.  *  *  *  But  tm  principle, 
in  tboee  coaea  lo  wucb  tbe  defendant  to  sur- 
prised, and  hod  BO  opportunity  to  lake  excejb 
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tionuntil^tterUie  finding  of  the  bill,  heabould 
be  allowed  to  take  advantage  of  an  V  irrognlariij 
bjrplea."  Sec.  850.  Weapprcbeuaiiiattberule 
last  stated  la  the  correct  ooe.  But  in  section 
S58,  U  iB  added,  that  atcommoD  law,  if  the  ob- 
jection appears  of  record,  aad  there  be  do  stat- 
utory impediment,  a  motion  In  arrest  of  judg- 
ment may  be  entertained.  This  last  position  we 
do  not  tnink  is  well  sustained.  As  we  have 
seen,  it  was  by  force  of  the  Statute  of  11  Uen. 
IV.  that  objections  night  be  taiceii  after  the 


conrae,  the  proceedings 
In  the  other  cases  tdtSd  in  support  of  the  pod- 
tloD,  the  motions  were  OTermied.  We  thlntt 
that  the  doctrine  of  waiver  applies  as  well  to 
cases  where  the  objection  appears  cf  record  as 
where  it  appears  hj  av^ntents ;  and  that  it  ap- 
plies to  all  cases  of  obJectioD  to  the  qualiflcatioos 
of  Jurors,  and  to  the  mode  of  impoDeling  the 
Jury :  but  does  not  apply  to  cases  where  the 
proceeding  fa  wholly  void  by  reason  of  sums 
fondomental  defect  or  vice  therein.  Brooke, 
Abr.  Indict,  2  ;  Seaborn'*  Que,  4  Der.,  SOS  ; 
ifuMnjon't  Com,  2  Parker,  Cr.  Cas.,  308.  In  the 
case  In  Brooke,  persona  not  Itgalei  hominra  were 
on  the  grand  Jury,  and  il  was  held  that  the  ob- 
jection ought  to  be  pleaded  before  pleading 
the  felony.  In  Beabom'M  CoMt  It  was  hrld  l£i 
after  conviction  of  murder.  It  was  too  ]al« 
take  advantage  of  an  error  In  constituting  the 
grand  Jury,  tnough  it  appeared  in  the  recoi^ 
Infl0Mn«on>  Can,  3 Parker,  Cr.  Rep..  235.  808, 
811,  which  was  argued  by  able  counsel  in  the 
Supreme  Court  of  New  York  before  Jvitieei 
Parker,  Wright  and  Harris,  no  precept  for. 
moning  the  grand  Jury  had  been  issued  by  the 
district  attorney  to  the  sheriff  aa  the  law  re- 
auired,  thoogfa  the  AeriB  summoned  tbem  in 
tbe  usnal  way.  The  court  held  that  tiiis  omis- 
sion did  not  affect  the  substantial  rights  of  the 
prisoner,  and  that  tbe  objection  could  not  be 
raised  after  trial  and  convictioD.  Many  author- 
ities were  referred  to  In  the  opinion  of  the  court 
delivered  by  Mr,  Juitux  Parker,  and  this  gen- 
eral statement  was  then  made  ;  "Itseemstobe 
well  settled  in  most  of  the  States  that  an  objec- 


in  abatement,  before  pleading  in  bar.  .    .._ 

Ject  is  also  diacuHsedln  Bish.  Or.  Proc.,  ch.i.x., 
where  the  same  general  rule  Is  laid  down ; 
though  with  a  reservation  of  some  doubt  as  to 
cases  where  tbe  objection  appears  of  record. 
Sees.  SST,  888.  As  before  stated,  we  think  that 
It  is  the  nature  of  the  objection,  rather  than  the 
fact  of  its  appearinK  or  not  appearing  on  the 
record,  whiuisboutiideddewheiberttou^bt  to 
be  taken  by  a  plea  in  abatement,  or  whether  it 
may  aUo  be  taken  by  motion  in  arrest  of  judg- 
ment; though,  of  course,  ilcannol betaken  by 
such  B  motion  unless  it  does  appear  of  record. 
Being  satisfied  lliat  the  defendants  could  not 
faisetbequefitionof  thecon«[itulionaliiyof  sec- 
tion 830  £y  motion  In  arrest  of  judgment,  it  is 
not  neceeaaiy,  as  before  observed,  to  express 
«ny  ophiion  on  that  point  It  may  be  propur, 
8«0 


however,  to  call  attention  to  the  riiwnbr  pod- 
lion  of  that  section.  It  was  origfoaflj  aadsd 
assectionl  of  the  Act  passed  June  IT,  IStS,  (s- 
titled  "  An  Act  Deflnmg  Different  Cum  oI 
Challenge,  and  Prescribing  an  Additional  Oslk 
for  Grand  and  Petit  Jurors  in  tbe  United  StUa 
Courts."  12StatatL.,4S0.  At  that  thne,  iSta. 


antying  equal  ri^ts  to  an  dtiiOH  of  the  t^ 
States,  tb^  woold  seem  lo  have  been  tn  jon 
reason  for  the  continuance  of  the  law  ;  ttft- 
dally  as  by  far  the  larseot  pmtion  of  white  at 
izens  in  the  Stales  laldy  in  rebellion  would  t« 
disqualified  under  It  Accordingly,  by  tbe  SCti 
section  of  the  Act  commonly  calloi  theEDfota-  „ 
mentAct,  passed  April  SO,  1HT1,  ITSlatilL, 
16,  Congress,  after  providing  that  in  prosecn- 
tions  imder  that  Act,  no  person  should  be  i 
grand  or  petit  Juror  who  should,  in  tbe  jodg- 
mcnt  of  the  court,  be  In  complicity  with  uij 
combination  or  conspiracy  punishable  t^  Ibc 
provisions  thereof,  repealed  the  ladd  ls«  secliw 
of  tbe  Act  of  1803  ;  and  tbe  law  remained  in 
this  State  until  the  adoption  of  tbe  Iterind 
Statutes.  For  some  unexplained  reason,  then- 
visors  imported  the  section  back  again  into  Uw 
lUvised  Statutes,  as  section  820,  although  U  bid 
not  bean  in  force  for  over  two  yeaia.  Itis  prob- 
able that  the  fact  of  its  repeal  waa  overioekei 
by  Congress  when  the  revisloD  was  adopted: 
and  It  Is  to  be  hoped  that  their  attention  will  t> 
called  to  it 

In  eondittion,  to  the  t/iird  andfourUt  gaalitti 
certified  by  Vie  eoart  bdote,  t^e  annner  wtU  ta  )'■ 
lAs  nfflrmaiive;  and  ituto  ordered. 

True  copy.   Tmt:  _  . 

Jamea  H.  UcKenner,  CSerk,  Sop.  Court,  H-*- 
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SAHUEL  C.  GRBENHOW.Trbasuksb  of 
THE  Cnr  or  RicmioxD,  Va. 


if  Richmond,  Vft. 

WILLIAM  L.  WHITE,  iV-  **  J^f-. 

SAHUEL  C.  QREENHOW. 
SAMUEL  a  OABTER,  FV.  in  Err.. 

SAMUEL  0.  GREENHOW. 

N  ERROR  to  theCircuit  Court  of  tbeUnM 

States  for  the  Eastern  District  of  Vii|^ 
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o  Bdvancemeat  nf  csDaes,apvlM 
error  and  appeals  broucU  to  tu 
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SmTKB  T.  RiOKIUIl. 


t,  AMltu>liiatmtBzooUeotorfora]lefn>dirroiit« 
dona  vblleM  WM  aannd  Id  the ODllecQon of  ui- 
tidiMtbe8tata,lnirhlalilieli  not  mtialiied  tii>m 
dlKtuT^DC  war  of  tall  offlolBl  dutiM,  li  not  entltlad 
(a  »  pntoraDce  to  beliur  beard. 

I:  Attba<u[h  Um  quMoou  lovolTed  ue  of  pubno 
ImpofCuue,  thWdosi  not  Deocnurl^entlUe  the  par- 
tlcB  to  •  haarios  In  pref«t«iioe  to  othen. 
iNofc  968,  «1,  878.] 
■' Oct.  9. 188J.      Decided  Out.  IB.  1883. 


AN  iiiotl<Hi  to  Adrance. 

\J    Tbe  caiea  appear  In  tin  opinion. 

Mr.  'WUliamfLojmi.tor  piaintifls  to  error, 
in  aopport  of  motion. 

jr«ra.  F.  8.  Slair,  Att^lim..  of  Virginia, 
J.  AaMtr  SnUlh  and  Samwt  3.  Wift,  for  de- 
fendant In  error,  eontra. 

Mr.  Cki^Jiutiae  Wait*  delivered  tlie  opln- 
(on  of  tbe  court; 

Thttt  moHont  are  denied.  Rule  B2  applies 
only  to  write  of  error  and  appeals  brought  to 
this  coort  under  the  rrovlsiuna  of  section  5  of 
the  Act  of  March  8, 1870  [18  Stat,  at  L..  473]; 
thai  ta  to  1^,  to  writa  of  error  and  appeals  from 
orden  of  the  drcult  cotuts  remanding  causes 
which  hare  been  removed  from  a  stale  court, 
and  from  OTdets  dismlsdng  suits  because  tbej 
do  not  realtj  and  subatantiall;  iDvolre  disputes 
or  oontroTerdea  properly  within  the  Jurisdiction 
of  tbe  drcult  courts,  or  becaose  Ha  parties  to 
the  auits  have  been  improperlj  made  or  joined 
for  the  purpcee  of  creating  a  case  cognizable  tin- 
der that  AcL  These  ore  not  such  cases.  That 
of  Poindtxter  la  a  writ  of  error  to  a  shilc  court. 
In  thoae  of  W/u'te  and  Carter,  begun  in  the  cir- 
cnit  court,  tbe  declarations  wet«  demurred  to 
becsoaenMRtfficlent  in  law,  and  tbe  ludsmeots 
were  tn  favor  of  the  defenaanta  on  Que  demur- 
rera.  Tbecaaea  as  mode  bv  tbe  declarations 
wet«  disposed  of  on  the  menis,  and  the  writs  of 
error  are  for  (be  review  of  such  Judgments. 

Neltber  are  the  parties  entitled  to  a  hearing  In 
pnf  ereoca  to  otfam  under  tbe  provisions  of  sec- 
tioD  fttf  of  the  Revised  Sututes.  Tbe  State  of 
Vir^ia  la  DM  a  party  to  either  of  the  suits,  and 
tbe  execution  of  the  revenue  laws  has  not  been 
eojoined  or  stayed.  A  tax  collector  has  been 
aoed  for  alleged  wrongs  done  the  several  plalnt- 
Hb  while  be  wai  engaged  in  the  collection  of 
taxes  due  tbe  Stat^  but  be  Is  not  restiained  from 
diadiarging  any  of  his  olBclal  duties. 

Paracrapb  4  of  Rule  20  relates  only  to  reve- 
BiH  cases  and  cases  in  wbicb  tbe  United  States 
anconcemed,  which  also  involve  or  alTectsome 
matter  of  general  public  intereet.  Even  these 
cannot  be  advanced,  except  In  the  discretion  of 
the  coort  and  on  the  modqp  of  the  Attorney- 


The  qaeatlou  Involved  may  be  of  public  Im- 
ponanoe,  but  that  does  not  necessanly  enUtle 
the  parties  to  a  heariog  tn  preference  to  other*. 
Practically,  t/rvry  caae  advanced  poslpooes  an- 
otter  that  has  been  on  the  docket  three  years 
awaltj&g  its  turn  In  the  r^nlar  call.  Under 
Iheae  drciiniatanc«a  we  deem  it  our  duty  not  to 
tifca  ap  a  case  out  of  It*  order  except  for  tm- 


'^mmB. MoKanoe;, Cleik, Sup. Oonrt,  D.  I 


HART  R.  BTBEYER,  Jjipt., 

JAHEa  N.  RICEHAK. 

(Bee  B.  C  Beportar's  ed.,  Tl,  71.) 

C^lft  feet— ditmiuaiof  eante  for  want  ^proae- 


L  Tbe  fees  of  the  oli 


k  ihould  be  paid  Id  ad  vmnoet 

£.' nTuirou^b  the  fault  of  aplalntllC  In  error  of 
appellant-prmted  onplea  of  tbe  record  are  not  fur- 
nished to  ine  Justlcee  or  the  parties,  when  required 
In  tbe  due  prosecution  ot  tbe  cause,  tbe  irrit  on  ap- 
peal wtU  be  dlsmtasad  for  wane  of  proeeoutloD,  un- 
less suffldeutcause  be  sbown  to  (be  oautrarr. 

[No.  «7J 
3vlmitUd  Oct,  is,  J833.    Decided  Oet.  ta,  188$. 

APPEAL  from  the  Circuit  Court  ff  the  United 
Stales  for  the  District  of  Kentucky. 
The  case  appears  in  the  opinion. 
Mettrt.   William    Stone   Abert,   West 
Staever  and  /•terling  D.  Tojtey,  for  appellnuL 
Mr.  W.  O.  Dodd,  for  eppeliee. 


expenses  of  the  goverumcDt  for  the  dscal 

year  ending  June  80,  1884.  ch.  143,  Statutes  of 
1862-8,  p.  681,  the  clerk  of  tliis  court  is  required 
to  pay  into  the  Treasury  tbe  fees  and  emolu- 
ments of  bis  office  overand  above  bis  own  com- 
pensation oa  fiind  by  law,  and  his  necessary 
clerli  hire  end  incidental  expenses.  It  is  proper, 
Lbcrpfore,  that  forhis  protection  Ills  fees  should 
be  paid  in  advance,  it  demanded. 

Under  Rule  10,  it  Is  the  duty  of  the  clerk  to  [TS] 
have  (he  record  printed, and  a  fee  has  been  fixed 
for  preparing  the  record  for  the  printer,  Index- 
ing the  some,  and  supervising  the  printing.  Or- 
dinarily this  fee  is  to  be  paid  In  tbe  first  in- 
stance ov  the  party  who  prosecutes  the  cause. 
If  be  feib  tomsko  tbe  payment  when  demanded 
in  time  to  enable  tbe  cJerk  tn  cause  the  printing 
(o  be  done  in  due  couree.  he  falls  In  the  oiderly 
prosecution  of  his  suit,  and  may  be  dealt  with 
accordingly.  Conwuuently  If,  through  the  fault 
of  a  plaintiS  in  error  or  appellant,  printed  cop- 
ies 01  the  record  are  not  furniibed  to  the  Jus- 
Sees  or  the  parlies  when  required  in  the  due 
Erosecutloo  of  tlie  «iuse,  the  writ  or  appeal  will 
e  dismissed  for  want  of  prosecution,  unless 
sufllcient  cause  be  sliown  to  llie  contrary. 

In  the  prn*ot  ciise  the  record  has  been  print- 
ed, but  the  clerk  ban  not  furnished  the  neci^^siiry 
copies  to  the  Justices  because  his  fee  for  pre 

Crlng  the  record  for  tbe  printer,  etc.,  has  not 
in  paid  by  theappelUnt.althougb  demanded. 
As  this  is  the  drat  time  the  question  has  aii>u>u, 
and  the  practice  has  not  heretofore  been  author- 
itatively aiiaoM'acvA.it  itiV(lereil0uU,URU*eat4 
appeiltml  pai/  to  tlie  eUrk,ait/iin  tieentg  ilaytfnmt 
the  entry  hereof,  wltat  it  dua  him  far  thi*  fee.tke 


tif  y  the  opposite  parly,and  tbe  cause  may  there- 
of ter  be  brought  uD  for  bearing  under  paro^nuph 
7  of  Rule  20,  as  a  case  that  lias  been  possei)  un- 
der circumstances  which  do  not  place  it  at  the 
toot  of  the  docket. 

True  oopjr.   Ten : 
James  H.  McK« 

Wad— 110L'.S.,tlB. 


James  H.  McKenner,  Ctark.  Sup.  Oourt,  V.  B. 


H 
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Suvdan  t.  Day,  2  BlataM.,  30:  i«"ji«M  ▼- 
Bray.  99  Man.,  S58;  a>ui»  t.  WoeiTiige,  IS 
Allen,  31 ;  FaTringUm  t.  Ongory.  4  Eisber,  HS. 

h.  mnt  of  Ibe  sole  and  ezclusiTe  iMit  u  Mil 
ceita&i  patented  aitictea  in  m  roedflea  tmilMT 
does  not  pua  mn  fnteiest  )n  the  patent;  hit  ■ 
only  a  liceDM,  and  tbe  Ucenaee  cannot  me  it 
his  own  name  for  an  tntringement.  btgaiU  t. 
2fe*,13Bep.,e76.  _ 

That  the  patentee,  aoslgiiee  or  enntM.  niM 
sue  is  hli  own  name  for  an  InfringemHit,  ■ 
declared  by  tbe  Kth  eecdon  of  the  Act  of  ISM, 
and  labetantlBllj  tbe  same  language  to  nnd  n 
section  BO  of  tbe  Act  of  1870,  and  in 


Ml«  of  the  ReTised  BtaWtee.  4g?«»  0-  »■ 
JofOaa. 7  WalL, 698P4U.  a,  XK.,  \t»i:  0^ 
lion.  V.  AnIAony,  16  Off.  Gat,  IIK;  Bnaeifl^ 


Eblridgt,  1  frafl.  Jr..  887;  Curt.  Pat..  «s. 
847,211.  ^    ^      _^.. 

Suits  for  infrinKement  cannot  be  taoopuiB 
tbe  name  of  tbe  licensee,  but  mnflt  be  hmn^t 
In  tie  name  of  the  patentee  or  other  penta 
holding  the  legal  title,  because  a  licenae  ii  bo«« 
interest  In  the  patent, within  the  meaning  of  nn 
patent  law,  „  „       ,, 

Cnrt.  Pat,  lec  211;  JKsJwwt.  McMatm.  it 
Off.  GaJi.,  76l!  LitAifietd  t.  Arrjf.  21  Will. 
U.  8..  XXn.^79).  „      „    „ 

and  JiAam  0,  Barri*  for  defendant  In  arnr 

This  is  an  assignmeDtor  grant  of  an  eiduBrt 

right  In  and  under  tbe  patent  tbiouriiout  a  spw- 

Ifled  part  or  portion  of  the  United  Stales.   A 

patent  maj  embrace  more  than  one  ioTeDtKO- 

Curt  Pat., sec  110.  ,  .  ^^ 

This  patent  embraces  four  clauna  or  objecu. 

•urn.  CT.  WoTtt  v.  Ltumr,  10  Blatcbf..  m 

Either  one  of  these  daima  or  parts  couU  n 

"1^^"^^^',  17  WalL,  460  (84  C.  &. 
XXI.,  708);  DoneyBake  Oo.  ▼.  Sant^^O; 

— ttcht.aoa.  „__, 

uu,  too,  uiere  can  be  a  grant  aa  to  a  nnuw 
number  of  machines.  _, 

WUtan,  T.  Bmmeau,  4  How.,  886;  ff(uWw» 

(?<«(«,  8  Story,  122. 

Morgan  bad  the  eiclualve  right  to  tbe  liua 
and  fourth  claims.  The  contract  brtweai  Ha- 
and  the  Bumford  Chemical  Works  is  n 
parts.    They  are  to  be  construed  togrth?- 

iMtfidd  y.  Arry,  21  WalL,  805  ©811.  i. 
XXIL,  577).  ,  „ 

Tbe  leserration  back  to  the  Bnmfort  CVo- 
ical  Works  was  a  mere  rightreaerTed,ahe«»K 
back,  and  makes  no  difference. 

IXtBeMd  y.Pwryitupra);  WaM>vr%y.W^ 
8  Story,  122;  Dortm  Co.  ▼.  Uartal»r  ».,  « 
Blatdif.  a02;  Curt.  Pat,  312. 

In  such  cases  the  patentee  bolda  the  l^' 
title  in  trust  forprotecdon  (tf  tbe  equitaWe  »■ 

Budi  exdod™  Ucenaee  can  sue  tor  1pM°F; 
ment  In  tbe  name  <*  the  patent*  or  u*p^ 
agidnst  itTangnv.  „„  .  w    rn  nmi. 

snryTBithop.  4  BlaKdil,  488;  LM^  *" 

5?rry  (fwpro);  Donv  *■  ▼■  " ""^ 

Blatcbi„208. 

Mr.  JvMx  BlfttoUbrd  d^wwd  a*  ofh- 

Ion  of  tbe  couit: 

MtD.» 


gan 
two 


^.^   , 
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Olivsb  y.  Rdmvoso  Cbbiqcal  Wobu. 


OnthoMhof  Jane,  1868,  le-issuedktlen pa- 
tent Ko.  an  were  granted  to  the  Rumford 
Chemleal  Worka,  s  C%rporelloii  of  Rhode  Isl- 
ud,  forui"IinproTemeiit  In  pulverulent  add, 
lor  umId  tbeprepanllonof  aodapowden,  far]- 
naceona  food,  and  for  other  purpoaea."  The 
ori|;lDal  pM«Dt,  Ko.  14722,  was  nonted  to  Ehen 
Norton  Hoiaford,  AprD  32,  IW,  for  fourteen 
yean,  for  an  "  ImproTement  in  preparing  phos- 
phoric add  M  a  Nbetlnite  for  other  solid  adds," 
and  WM  re-lsaacd  to  the  Rumford  Chemical 
Wack^  as  No.  2907,  Hav  7, 1867,  for  an  "Im- 
proTement  in  the  manufacture  of  pboapboric 
add  and  phosphat«a  for  use  in  the  preparation 
of  food  aiid  for  other  parpoeea. " 

The  QMciflcadon  of  re-issut;  No.  S97Q  aeta 
forth  the  mode  of  preparing  the  acid,  which 
ii  a  di;  pnlTeralent  add,  described  as  having 
<be  capaaty  of  being  intimately  mixed  with  dry 
alkaline  carbonates,  or  other  sendtiTe  chemicu 
compounds,  without  decompo«ing  them  or  en- 
tering Into  combination  with  tliem,  except  upon 
theaddil'  -     *       ' ■.—■-_- 


pbtmphtaic  add  or  acid  pbosphaies,  be  mixed 
with  some  neutral  agent,  as  flour  or  starch, 
K3rpeum,  etc,  so  that  action  of  the  acid  shall 
be  prevented  white  dry,  and  shall,  when  moiH^ 
ore  or  beat  is  sppUed,  be  prompt,  thorough  and 
equally  diffnsea.  '  *  *  It  may, 
among  other  uses,  be  mixed  with  dry  alkaUne 
c^rbooatee,  carbonate  of  potassa,  or  carbonate 
of  soda,  and  remain  in  this  stale  without  erolu- 
tioo  of  catboDicadd  until  moistened  or  heated, 
thus  maUng  It  a  subslitate  for  cream  tartar  and 
tartaric  add  In  the  preparation  of  yeast  pow- 
der or  baUng  powder.  •  •  •  fi  •  •  • 
Ii  milttl  to  be  emfriOTed  as  the  add  Incredlenl 
tn  the  neparatkn  of  aett  raisins  farwaceoui 
food.  In  order  to  make  an  article  poaeessinE 
these  qualities,  and  suited  to  this  office,  It  Is 
Dcccaaary  that  a  powder  should  be  made  which 
can  be  DOt  oolv  evenly  comminuted  and  dilut- 
ed, but  one  wtdch  shall  have  so  little  aflSnity 
for  the  nxristure  of  the  atmoaphere  that  it  may 
br  mixed  with  Dour  and  bicaroonate  of  soda  In 
the  pivctical  preparation  of  self  raising  flour." 
The  claims  ot  i«-ismie  No.  2979  are  four  In 
nmnber,  astollowa:  "1.  I  claim,  as  anew  man- 
ofactuie,  die  above  described  pulverulent  phoa- 
fAoricacid.  2.  Idalmthemantifactureoftbe 
abore  described  pnlvemlent  phosphoric  add,  i 
that  It  may  be  ^n>lied  in  the  manner  and  for  the 
pnrpoaea  above  deacribed.  S.  I  claimthemlx- 
IoK,  in  tl>epreparation<^faritiaceou>food,with 
floar,of  kpowder  or  powden.such  as  described, 
oonafcKIng  of  ingredients  of  which  phosplioric 
add  or  add  phoaphatea  and  alkaline  carbon- 


.__, [  to  moisture  or  heat,  or  both. 

Tb0  nas  of  plio^boric  add  or  add  phoephaies, 
wbeB  ^plc^ed  with  ■lfc«Hna  carbonates,  as  a 
(ohMitnie  for  ferment  or  leaven  in  the  prepam- 
tkd  of  fartoaoeona  food." 

On  the  flm  of  February,  1869,  the  foUowing 
tnatrament  in  writing  was  executed  and  dellv- 
«ved  tv  Ibe  Romfoid  Cbemlcal  Works  to  one 
ABatV.  Mama:  "ThtMpMptetaiehomlhtm 
prtmitU  aAoli  ttrnt,  the  Rumford  Chemical 
Wocka,  a  Coipontfam  tmuacttng  budiMsa  in 
Emk  ProvVtence,  in  the  State  of  IQtode  Island, 
siiiiili  gjieMing  :    Enow  ye,  that  the  said  Cor- 


poratioD,  in  consideration  of  the  sgreement,  of 
even  date  heiewitb,  entered  into  between  it  and 
Allen  F.  Uorgan,  of  Memphis,  in  the  Cotmty 
of  Bbelby  and  State  of  Tennessee,  does  bere^       [78] 


sell,  assign  and  transfer  u 


a  the  said  Allen  F. 


agreemen 

unuu  of  tartar  substitute,  itor  the  porpwe  of 
manufacturing  within  said  territory  self  raising 
cereal  floun,  with  the  right  to  use  and  sell  the 
floun  so  manufactured:  to  have  and  hold  and 
esetcIse.BUch  rights  within  the  limits  aforesaid, 
for  and  durinc  the  time  and  under  and  subject 
to  the  condiUons  and  limitations  named  and 
spedfled  in  the  agreement  aforesaid,  of  even 
date  herewith,  to  which  reference  is  hereby 
made  as  a  port  hereof, " 


lowing  instrument  In  writing:  "To  ail  tn«»  to 
ahom  thetepratnUthaBeome:  Enow  ye,  that, 
because  the  Rumford  Chemical  Works,  a  Cor- 

¥}ration  located  at  and  doing  business  in  the 
own  of  East  FTovidence,ln  the  State  of  Rhode 
Island,  has  licensed  and  granted  unto  Allen  F. 
HorgDii,  of  the  Citv  of  Memphis,  County  of 
Shelby  and  Ktate  of  Tennessee,  the  exdusive 
right  to  manufacture,  sell  and  use,  during  the 
lime  of  Ave  years  from  the  date  hereof,  the  arU- 


pnosphoric  add,  in  the  following  described  ter- 
ritory, to  wit :  Beginning  at  t£e  point  where 
the  northerr  (>oundBry  of  the  State  of  Tennes- 
see touches  the  Mississippi  River;  thence  eoutb- 
erly  along  the  said  river  to  and  including  Vicks- 
burgb  ;  thence  easleriy  along  the  line  of  the 
Mississippi  Boutfaem  iC  R.  to  Jaduon;  llience 
northerfy  along  the  line  of  the  UlsslBsippi  Cen- 
tral R.  R.  to  Granada;  thence  northeaaterly  to 
the  junction  of  the  eastern  boundary  line  of^ Al- 
abama with  the  southern  boundary  llneofTen- 
aessee:  thence  along  the  easlem  boundary  lin* 
of  Middle  Tennessee  (so-called)  to  the  northern 
boundary  line  of  Tennessee,  and  westerly  along 
said  boundary  line  to  the  point  of  beginning, 
by  an  instrument  In  writing  bearing  even  data 
herewith,  which  is  made  a  part  of  this  agree- 
ment; and  because  of  other  good  and  suffident 
reasons  moving  him  thereto,  that  he  has  agreed, 
and  bv  these  presents  does  covenant  and  agree, 
to  ana  with  the  aforesaid  Rumloid  Chemical 
Works,  that  he  will  immediately  commence 
tbe  manufacture  of  lelf  raising  flour  In  accord- 
ance with  the  writleL  mstructlons  furnished  by  t-^ 0i 
the  said  Rumford  Chemical  Works,  as  to  pro- 
portions and  quality  of  flour,  and  Uist  be  wUl 
use  all  his  business  tact  and  skill,  and  all  other 
means  neceaaaty  to  introduce  and  sell  tbe  same, 
and  to  make  the  sale  thereof  as  large  a*  In  any 
way  possible  In  the  territory  aforesaid,  during 
the  continuance  of  tbe  license  aforesaid,  and 
no  longer,  and  to  sell  the  said  self  raising  flour 
nowhere  but  in  the  ttrritory  spedfled,  except 
upon  tbe  written  consent  of  the  said  Rumford 
Cnemical  Works.  And  I  further  agree  to  ex- 
cept, in  the  aforesaid  license,  such  rights  as  are 
covered  by  the  patent*  granted  to  Eben  N. 
Borsford,  and  by  him  assigned  to  the  aald 
Rumford  Chemical  Works,  and  to  maintain 
them  at  my  own  cost  and  expense  In  suits  at 
law,  whatever  It  shall  be  in  my  judgment  nee- 
easMj  ao  to  do,  and  to  avail  myself  ot  such  ad- 
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vice,  couiuel  and  usUtaace  as  the  uld  Rum- 
tord  Chemical  Works  may  elect  to  give  in  said 
Buftt; .  and  to  puichase  all  of  the  acid  used  to 
m^DE  our  Mid  self  raisliiG;  flour  ot  the  Rum- 
tord  Cnemlcal  Works  or  of  their  ngenta,  as  di- 
rected; and  that  In  case  of  my  failure  to  perform 
the  covenanls  and  acrecmentshcrebr  entered 
into,  tt  shall  be  lawful  for  the  said  Rnmford 
Chemical  Works  to  annul  and  revoke  their  said 
license  to  me,  and  to  terminate  this  agreement. 
lie  use  of  said  phosphoric  acid  by  families  for 
domi^tic  purposes  shall  not  be  construed  as  a 
violation  of  tlus  agreement." 

Od  the  12tlL  of  April,  1870,  the  patent  was 
duly  extended  for  seven  veaia  from  ipril  82, 
1870.  On  the  21st  of  May,  1870,  the  extended 
term  was  assigned  by  Hoisford  to  the  Rumford 
Chemical  Works.  Morgan  died  on  the  IBthof 
April.  1809.  In  July,  188II,  his  widow,  Kale  G. 
Vtor-^^n.  was  appoinu^l  administratris  of  his 
estate,  She  afterwards  intermarried  with  J.  N. 
Payne.  A  suit  at  law  was  brought,  in  1875,  in 
ilie  name  of  the  Rumford  Chemical  Works,  for 
the  useof  J.  N.  Payne  and  his  wife,  Kate  O. 
Payne,  in  the  Circuit  Court  of  the  United  Btates 
for  the  Western,  District  of  Tennessee,  against 
J,  X,  Oliver  and  others,  partners  constituting 
the  firm  of  Oliver,  Pinnie&Co.,  lo  recover 
domnees  for  the  infringement  by  the  defend- 
aaU.  for  the  period  from  April  1,  18T0,  to  Feb- 
ruary 1,  1874,  of  the  rights  of  the  said  Eate  O. 
Payne  snd  her  husband,  under  said  patent,  by 
.  raa'kiogand  selling  self  nusingflour  by  the  use 
of  Uorsford's  patent  pulverulent  iihosphoric 
acid  In  the  territory  before  named.  The  ^eory 
of  ibcsuit  was  that  theriuhtof  Morgan  became 
vested  in  his  adminislrutnx,asa  personal  asset, 
and  continued  under  the  extension,  and  that  the 
suit  brought  would  lie  for  infringements  of  such 
right  committed  prior  to  the  expiration  of  the 
five  yeara  from  Febma.y  1,  IfcSO.  The  suit 
was  tried  bya  Jury  and  resulted  in  a  veidict  f or 
the  plaintiSs  for  93,538.S7  damages,  and  t  judg- 
ment in  their  favor  for  that  amount,  with  costs. 
To  review  that  Judtrment,  this  writ  of  err 
biougliL 

Various  questions  are  presented  by  the  record 
and  have  been  discussed  in  argument,  but  there 
is  one  which  goes  to  the  foundationofthesuit, 
and  upon  wLicli  our  views  are  such  as  lo  make 
It  unneceasary  to  consider  any  other.  The 
court  chargedthe  jury  that  the  interest  otHor- 

Cin  the  patent  did  not  terminate  at  his  death, 
passed  to  his  administratrix.  The  defend- 
ants excepted  to  thischarge.  The  evidence  was 
that  Morgan  died  on  the  I9th  of  April,  1868, 
and  Ibc  defendants  asked  the  court  to  Instruct 
the  jury  that  the  privilege  conferred  on  Morgan 
by  the  instrument  of  February  1,  1869,  from 
the  Rumford  Chemical  Works  to  him,  temii- 
nated  at  his  death,  and  did  not  pass  to  his  ad- 
ministratrix, and  that  they  should  find  for  the 
defendants,  if  they  believed  thai  Morgan  died 
on  the  ISth  of  April,  1869.  The  court  refused 
togivesucb  instruction,  and  the  defendants  ex- 
cepted. 

It  isapporent  that  what  was  granted  to  Mor- 
gan was  only  the  exclusive  right  to  use,  within 
Uie  territory  specified,  the  patented  acid  In  mak- 
ing self  raising  fiour,  and  to  use  and  seU  in  aoid 
territory  the  flour  so  made.  The  acid  used  In 
making  the  self  raising  Hour  was  all  of  it  to  be 
purchased  from  the  Rumford  Chemical  Worka, 
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or  Its  agenta.  No  right  was  granted  to  mta 
the  acid,  ortouBeltorloaellitothenriaetbiB 
as  an  iDgredleot  Id  the  aelf  talMng  flour.  The 
effect  of  the  grant  made  by  the  two  imtrumaiii 
of  February  1, 1869,  la  aubject  to  the  proviskna 
of  aection  11  of  the  Act  of  July  4. 1836,  SStn. 
-L.,  131,  which  was  the  statute  In  force  ittbc 
„me,  and  provided  aa  follows:  "^Everv  pstsii 
shall  he  asmgnable  at  law,  either  as  to  toe  ^a)t 
interest  or  any  undivided  part  thereof,  bysaT  .j, 
instrument  in  writing;  which  assignment  am 
also  every  grant  andconveyance  M  the  eido- 
sivc  rigbt  under  any  patent,  to  make  and  dm, 
and  to  grant  toothers  to  ma^  and  use,  tbethlnf 
patented  within  and  tbiougbout  any  mcifiea 
part  or  portion  of  the  TJuted  SUtea,  shall  tK 
recorded  in  the  Patent  Oflice  within  three 
months  from  the  execution  thereof-"  Bv  lec- 
tion 14  of  the  same  Act  it  was  orovided  thu 
damages  for  lAaking,  using  or  selling  the  tbiii( 
whereof  the  eiclualve  richt  la  aecured  b;  a  pa- 
tent, "May  be  recovered  by  acUoti  on  the  ox, 
in  any  court  of  competent  jurisdiction,  to  be 
broui^t  in  the  name  or  names  of  the  penoa  or 
persons  interested,  whether  aa  patentees,  u- 
signees  or  as  grantees  of  the  exclusive  rigtii 
within  and  throuehout  a  specifled  part  of  tbe 
United  States,"  Moi^an  was  not  an  assigiieeof 
the  entire  right  secured  by  the  patmt,  nor  of 
any  undivided  part  of  such  entire  ri^t,  nt^o' 
the  exclufiive  Interest  In  such  entire  li^i  (<>' 
the  territory  specifled.  He  did  not  acquire  the 
wholeof  the  exclusive  right  or  legal  estate  vested 
In  the  Rumford  Chemical  Worlca  by  tbe  patent 
for  the  said  leTTitoiT,  leaving  no  interest  ui  hh 
grantor  for  that  temtory ,  as  to  anything  graoUd 
bv  the  patent.    It  is  well  settled  that  a  mnifa 


:  speaka  of ,  but  is  a  mere  license:  Cart . 
rau,  aa  ed.,  section  179;  Gasler  v.  WOthr,  W 
How.,  477,  4M.  This  being  so,  the  inslruiiMDi 
of  license  is  not  one  which  will  carry  the  n^i 
conferred  to  any  one  but  the  Ucensee  peraxot' 
ly,  unless  there  are  express  words  toshowaoii)' 
tent  to  extend  the  right  to  an  executor,  admin- 
istrator  or  aaaignee,  voluntai-f  or  involuntarr 
In  Iron  and  iftii(  Faetory  v.  Ooming,  14  How.. 
19S,  216,  this  court  Bidd:  "A  met«  license  lo  a 
par»,  without  liaving  his  aaalgns  or  equlvalou 
words  to  them,  showing  that  it  was  meaDi  to 
be  assignable,  is  only  the  grant  of  a  personil 

Kwer  to  the  licensee,  ana  la  not  transferaMe 
,  him  to  another."  In  the  present  case,  there 
are  no  words  of  assignability  In  either  {dsum- 
ment.  The  right  Is  granted  to  Morgan  alone. 
to  him  personally,  with  an  agreement  by  bim 
that  A«  will  enter  on  the  manufactiire  of  the  self 
raising  flour,  and  that  he  will  use  all  Hi  taisi- 
ness  tact  and  akiU  to  introduce  and  sdl  the 
■lour.  It  Is  apparent  that  licenses  of  this  chst- 
acter  must  have  been  granted  to  attch  indivlda- 
ala  as  the  grantor  choae  to  select  because  of  Atir 
personal  alnlltyorquallflcationstomsluocfut- 
Dlsh  a  marBet  for  the  aelf  raising  flour  and  ibui 
for  the  acid,  all  of  which  was  to  be  pnrchaseii 
from  the  grantor.  The  license  was  tnade  itn>^ 
cable  by  the  grantor  on  the  failure  of  Morgan  10 
perform  his  covenants  and  agnementa. 

We  have  not  overlooked  the  fact  that  ih" 
privilege  granted  to  Morgan  was  to  coodaoe 
forflveyeara.  This meana ito more  than  that 
h«  was  to  have  it  for  five  yeatv,  if  he  should 
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Keapect  for  Uia  Supreme  Court  of  Tenaeaaee 
Induces  u«  to  My  that  we  bave  carefully  exam- 
fued  the  opinion  of  that  court  la  (Hittr  v.  Mbr- 
OAA,  10  Reisk.,  822.  That  was  a  nilt  brought 
Oj  the  widow  and  adminiatratrlx  of  Um^u 
acninM  Oliver,  Finnie  &  Co.,  in  acourt  of  the 
State,  to  recover  compensation  under  an  agree- 
ment made  between  nim  and  them  Fcbrnarr 
15,  1R69,  and  which  waa  to  continue  till  Apnl 
1,  1810,  whereby  be  wu  to  prepare  self  ralnng 
flour  for  them,  under  the  llcenBC  to  lilm  from 
the  Rnmford  Chemical  Works,  and  they  were 
to  pay  biro  ao  rottcb  a  barreL  In  that  suit  It 
wsi  held  that  Hta.  Murgan  could  recover  not 
only  for  the  time  prior  to  Morgan'!  death,  bat 
for  the  ■ubsequent  tioM,  and  tbat  tbe  license  to 
Morgan  vested  in  him  an  interest  which  passed, 
at  bu  death,  to  his  personal  lepreaentatlve.  The 
proceedings  In  thatnill  an  made  a  ptut  of  the 
record  on  thit  writ  of  error.  Bat  the  suit  in  the 
drcoit  court  waa  tried  whoUy  on  the  view  that 
the  question  as  to  the  construction  of  the  fn- 
stnimeDta  of  February  1,  lt)69,  was  an  open  one, 
and  was  a  qaestion  of  general  law,  and  not  one 
as  Ioaruleofpropertv,and  tbat  there  was  noth- 
ing Id  the  former  suit  which,  as  r«(  judicata, 
could  be  binding  between  tbe  parties  In  this  suit, 
ai  an  estoppel.  There  is  nolhinc  In  the  plead- 
incs  whicn  raises  the  question  ofsnch  an  estop- 
pel. The  lower  Mate  court  having,  in  the  prior 
wit,  rendered  a  Judgment  for  the  plaintiB,  the 
t^upTcme  Court  of  the  State,  white  giving  the 
Interpretation  before  mentioned  of  the  rights  of 
Morgan,  reversed  the  Judgment  for  errors  in 
other  respects,  and  awarded  a  new  triol.  Aft- 
erwards there  was.  In  the  lower  court,  a  verdict 
lij  consent,  [allowed  by  a  judgment  for  the 
pUatia,  fora  less  sum  than  the  amount  of  the 
lirst  verdict  and  Judgment.  Moreover,  the  pres- 
ent nit  is  one  In  a  court  of  the  United  States, 
brooght  tudertbeprovlsionsof  an  Actof  C'od- 
cra«.  for  tbe  infnngemeuL  of  letters  pa 
Thefonnersult  aroseoiit  of  acontract  bet'  _._ 
Morgan  and  Oliver,  Finnic  &  Co.,  and  was 
brought  (o  recover  damages  for  the  breach  of 
thatcontract.  Under  these  drcumstnnces,  the 
question  as  to  the  right*  of  Morgan  under  tbe 
patent  must  be  reguded  as  one  to  be  passed 
upon  In  this  suit  as  an  original  question,  as  It 
tbenbad  been  no  former  suit.  Qiving  lo  the 
ofriaion  of  the  Supreme  Court  of  Tennessee  that 
cMufdetMion  wbtch  ia  due  lo  tlie  force  of  rea- 
•oning  in  tbe  views  which  it  aouounces,  we 
imabie  to  concur  in  tbe  construction  it  cave 
ibe  license  to  Morgan.  Aeeordiifi^.  lAtju. 
m»ni  of  lite  Oireuit  Churt  U  rswnad.  «M&  (Ww- 
UvnioaieardamielriaL 

JaniM  H.  HoKenner,  dark.  Sop.  OmM,  U.& 

W.    D.    PORTER.  Aialgnee,  fiff.  i»  Srr.. 

CBARLOTTE  C.  IiAZEAR 
tSaaS.  O,  Bepoiter^  eiL,  M-Ml) 
Omw  m<  barrad  ly  leOe  ty  OM^nM  in  ba^d^ 
mptqi. 
In  Pran^lvaida.  a*  In  otbs  Btaie^  dowaria  not 
^md  tj  aa  ss*«iuuwu  of  tbe  hinband'a  aaiate 
tMCS. 


mider  the  Ilankrupt  Act  of  tbe  United  State*  and 
asale  by  theaaslcnee  la  bankruptcy  under  orderd 


F  ERROR  to  tbe  Supreme  Court  of  the  State 
of  Pennsjirania. 
The  history  and  fads  of  the  case  appear  in 
Ihe  opinion  of  tbe  court. 
Mr.  D.  T,  Wataon.  for  plaintiff  in  error. 
J/r.  Thoa.  C.  XAaear,  lor  defendant  in 
error. 

Mr.  Juabce  Gra^  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  assignee  In  bankrupt- 
cy of  S.  B,  W,  Gill,  to  recover  the  purchnae 
money  of  land  of  tbe  bankrupt,  sold  by  the 
plaintiff  to  tbe  defendant. 

In  tbe  case  stated  by  tbe  parties  tbe  following 
facts  were  agreed :  on  the  28th  of  November, 


1877.  Gill,  upon  petition  of  his  crediioia,  \ 
adjulged  a  bankrupt  by  tbe  District  Court  .. 
the  United  States  for  the  Western  District  of 


Penn^lvania,  and  tbe  pbUntiff  was  afterwards 
appointed  asst^ee  of  his  cstato.whlch  inrhidcd 
two  lots  of  land  In  Pittsburgh.  Onthe37i1io( 
Hay.  1878,  tbe  ossi^cc,  pursuant  lo  an  Oi-der 
of  the  district  court,  and  for  tbe  piirposo  of 
raisinc  money  to  pay  the  banknipfs  debls,»old 
these  Jots  by  public  auction  to  tbe  defendant 
for  the  sum  of  (40S,  subject  to  the  Hen  of  a  cer- 
tain mortgage  for  k2,500:  but  tbe  order  of  the 
court  directed  and  the  adverilBemeDt  thereof 
stated  that  all  other  liens  and  incumbrances 
should  be  discharged  by  tbe  sale.  At  tbe  time 
of  the  commencement  of  the  proceedings  in 
bankruptcy,  tbe  bankrupt  Jiad  a  wife,  who  is 
still  living,  and  who  claims  a  right  of  dower  in 
the  land.  The  sale  having  been  confirmed  ab- 
solutely by  the  district  court,  tbe  assignee  there- 
upon executed  and  tendered  a  deed  of  tbe  land 
lo  tbe  defendant,  and  demanded  payment  of  tbe 
pi:rcbase  money,  which  was  refused,  by  reason 
of  tbe  incumbrance  of  the  right  of  dower.  It 
waa  agreed  that  if  the  court  should  be  of  opin- 
ion that  tbe  right  of  dower  of  the  bankrupt's 
wife  was  devested  by  the  bankruptcy  proceed- 
ings and  sale.  Judgment  sboitid  be  entered  tor 
tbe  plaiatUr  for  the  sum  of  $4GS  with  interest 
and  costs;  otherwise.  Judgment  for  the  defend- 

Upon  the  case  stated,  the  Supreme  Court  of 
Pennsylvania  gave  judgmentforthedefeuJont,       ria«T 
and  the  plaintffl  sued  out  this  writ  of  error.  ^      J 

The  single  question  la,  whether  a  wife's  right 
of  dower  IS  burrLil  by  ao  assjgnment  in  Unk- 
ruptcy  and  a  sale  by  theassicrnee  in  bauknipicy 
tmder  order  of  the  court.  By  tbe  law  of  En- 
gland, which  Is  our  law  in  this  respect,  except 
so  far  as  It  has  been  changed  by  statute,  the 
wife's  right  of  dower  is  no  part  of  tbe  estate  of 
the  husband,  and  is  not  affected  by  proceedingi 
Id  bankruptcy  against  Uim.  Squirvv.  ComvtoH, 
8  Vin.  Abr.  Dower,  O.j-i..60:  Sntit;  v.  SmiiA, 
S  Ves.,  189.  It  it  is  barred  in  this  case,  ttmust 
be  either  by  force  of  the  provlsiona  of  tbe  re- 
cent Bankrupt  Act,  or  by  reason  of  tbe  nature 
of  tbe  right  of  dower  under  tbe  local  law  of 
Pennsylvania. 

•Bead  no**  tp  Mr.  JtHUai  Out. 
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But,  under  the  provisfoiu  of  tlie  Btmkrapt 
Act,  ul  UialpajisettotheaBsigDeebjrtfaeMdnt- 
ment  in  boDsruptcy,  or  that  on  be  Bold  br  dl- 
rectloD  of  the  court,  t«  proper^  or  rights  oi  the 
buikrupt,  or  proputr  conTerod  l^  ttie  bank- 
rupt in  fraud  of  crautors,  nmeaa  Indeed  a  per- 
BOn  holding  &  mortgage  or  pledge  of,  or  lien 
upon,  protwrtTof  thebankrupt.elecUto  release 
the  tame.  R.  8.,  sees.  S044-S046,  0001-5066, 
5075;  Stat  aSd  June,  1874,  oh.  — 
Stat  at  L.,  I'M)]  ;  Dmaidim  f. 
8.,  681  [XXin:,  993]. 

The  law  of  PennsjlTanla,  aa  to  the  llabUltir 
of  the  right  of  dower  to  be  taken  for  the  debts 
of  the  husband,  is  certainly  In  aome  reapeclB  pe- 


!C.  4  [18 
i,  SSTT. 


wbid)  oxtlnguithea  every  derintlTe  InlCMt  li 
it  which  cannot  Gonoiat  with  the  qualiUa  it  hv 
been  made  to  aaaume.    Thus.a  judgment  or  i 


which  commands  the  aherinto  levy  the  aebtcA 
the  defendant's  goods  and  chattdsL  WeRadib 
comprehend  how  a  sale  on  a  judgment,  a  dM- 
Mge,  or  an  order  of  the  Orphans^Cooit,  paMi 
the  land  freed  from  dower;  out  the  reaaoa  it  not 


sonal  estate,  should  be  liable  to  be  seized  and 
sold  upon  judgment  and  execution  obtained 
Bgainetbim;  and  that  in  case  Mtdefaultin  pay- 
ment c/  any  debt  secured  by  mortgage  of  nud 
estate,  the  mortgagee  might,  by  wift  of  tdrefa- 
eia»,  obtain  execution  to  be  lened  by  sale  of  the 
mortgaged  premises.  1  Dall.  Law*  of  Pa.,  67- 
71.  Another Actpassedinthessmeyear.  "For 
the  better  settUns  of  intestates'  estates,"  while 
recogniziiig  a  rQ;hl  of  dower  In  thi:  widow, 
"which  dower  she  shall  faoldastenaniain  dow- 
er do  in  En^and,"  authorized  the  administrator. 
Id  case  of  usufflciency  of  the  personal  estate,to 
sell  and  convey  the  lands  of  the  ("eceased,  m- 
eluding  the  rights  of  the  widow  therein,  for  the 
payment  of  his  debts.     lb. ,  Appendix  43-40. 

It  wa«  established  by  Judldal  dedsioos  in 
Pennsylvania,  upon  the  construction  and  effect 
of  these  statutes,  before  the  bej^nning  of  the 

Sublicatlon  6f  reports,  that  the  wife's  right  of 
Qwer  could  be  taken  and  sold  on  execution 
upon  a  Judgment  recovered  again  st  the  husband, 
or  upon  tcmfaeia*  on  a  mortgage  executed  for 
valuable  consideration  by  him  alone,  or  under 
a  devise  by  him  for  Uie  payment  of  his  debts. 
mneeU  v.  Layeodi,  cited  in  2  DalL,  128,  and  4 
Dall..  801.  ».,■  Gr(tff  v.  Smith,  1  DalL,  481, 484; 
SeoU  V.  Ooictofe.S  Dall.,  127  [BcoU-r.OrotdaU], 
1  Yeatos,7S:MfeA^v.  J/i'fe7<«a,8P&.St,  136; 
Blair  Co.  Diraton  v.  Beyer,  48  Pa.  8t,  146. 

The  grounds  of  those  deciBions  have  been  ex- 
idalnea  by  two  of  the  most  eminent  Judges  of 
Pennsjlvauia. 

In  Rirkr.  Dtan,  2  Binn.,  841, 847,  Chi^Jut- 
tict  Tdghman  aaid:  "It  may  be  proper  to  take 
notice  of  deeds  of  mortgage  of  the  husband's 
proper^.  Itisundemtood  that  by  such  deeds 
the  wife  may  be  barred  of  dower,  though  abe 
was  no  par^  to  ibe  conveyance.    But  this  de- 


cretiltoTs,  should  do  so.  It  Is  because  the  la* 
makes  a  decedent's  land  a  fundfor  paymtstof 
bis  debts,  by  riving  the  creditors  a  lien  on  il 
which  might  be  enforced  by  JwUdal  pnxat, 
and  would  extingufab  the  wtdow*!  dowa  in  k 
It  would  come  to  the  same  thing  in  the  ted. 
and  sbe  U,conseQuently,  not  injured  by  a  pracM 
substituted  by  the  husband  to  produce  endlj 
the  same  result" 

It  thus  appears  that  the  ririit  of  down  m 
Pennsylvania  does  not  dlfFer,  In  nature  or  a- 
tent,  from  the  right  of  dower  at  comraoa  kv. 
except  so  far  as  uie  local  law  baa  made  ft  achsi- 
tel  fortbepaymentof  debts  of  the  huahand.a- 
Iber  bv  converting  It  into  personal^,  in  hia  Uf* 
time,  by  virtue  of  the  effect  attributed  by  tlsi 
law  to  a  Judgment  recovered  against  him  or  ■ 
mortgage  executed  t»y  him,  either  of  wbick 
could  only  be  enforced  in  tw  State  Iff  a  fei^ 
ofexecutlonlncommonfomi;  ort^dviuba 
creditors,  after  his  death,  a  lien  upon  the  wk  , 
title  In  the  land. 

The  state  court  has,  accordingly,  coiutiBUj 
held  that  with  these  excepdona  tbe  right  a 
dower  is  as  much  favored  in  Fenn^mnii  st 
elsewherei  that  tlie  old  decisions  are  not  to  b* 
extended,  and  that  neltber  an  absolute  oonrc]'- 
ance  by  Uie  husband  nor  anaarignmentl^bm 
for  the  beneflt  of  creditors,  whether  execntnl 
voluntarily  or  under  a  leqtdremait  of  ^  la- 
solvent  law  of  the  Stat&  Impaira  the  wiftTsiifU 
of  dower.  fmfu^vT.  JredrMs,  lDaIL,416,41!; 
Orag  V.  SmiA  and  Kirk  t.  Aon,  above  d«k 
KiUifieer v.  JReidmluiuer^ S.  &B.. SSI;  Si- 
dUtberger  v.  Mentur,  7  Watts,  141;  EXtr  t. 
2fic!iael,  2  Yeates,  300;  XZtrtt  v.  JiMtr,  13  Ta 
St ,  526;  BOfruJi  v.  Obermyer,  above  died;  ff»^ 
eetier  v.  Clark,  2  Qrant,  84. 

In  Wortttter  v.  Giark,  Just  died,  tt  wis  bdd 
that  tbe  sale  (rf  a  banknipt'a  real  estate  by  lui 
assignee  under  tbe  Bankrupt  Act  of  19lh  h» 
gust,  1841,ch.  9[6StaLatll,440]d)dnot<ie- 
veat  the  widow's  right  of  dower.    It  li  tme 


I  on  another  prindple,  in  which  the  law  of 

lylvanla  dlfien  &om  tbe  common  law. 

The  right  rf  credilora  prevails  against  the  right 


nnsyl 
- -erigl 
of  dower.    _ 

against  the  bust „ 

tA  dower;  and  the  onlv  mode  td  proceeding .  _ 
a  mortgage,  with  us,  U  to  sell  the  land  Irj  an 
execution.  Wehavenocourtinwhich  the  equity 
of  redemption  can  be  foreclosed." 

■     -At.  Obemser,  IB  Pa.  8t,  118, 118, 


ui  .ximrtof*  *.  wvrmjfPTf  lu  i^o.  ok,  iio,  xiv, 

Ohitf  JiutiM  Qibeon  ssld:  "Land  la  a  chattel 
for  payineDt  of  debts,  only  when  tbe  law  bv 
made  It  a  fund  for  that  puipoee.  It  then  has 
imdaganea  spedee  otconvoaion,  so  far  aa  may 
be  necessary  to  the  puipoae  of  saHsfactton. 
8M 


that  tbe  decision  was  put  upon  tbe  groniKl  d 
the  right  of  dower  was  saved  by  the  piotii 
Inserted  In  the  Sd  section  of  that  Act,  ttai 


"Nothing  In  this  Act  oootaloed  diall  be  ctn- 
stiued  to  annul,  deatroy  or  impair  aov  la»W 
rigfats  of  married  women,  whli^  may  be  vtstM 
by  tbe  laws  of  the  States  reniectiTelv,  and  whicb 
are  not  inconsistent  witb  (be  provlidoiis  of  ae 
2d  and  Bth  sections  of  this  Act;"  and  thit  thi 
Judge  ddlvering  the  optnicw  aU  that,  w^' 
not  for  that  proviso,  he  ihoold  have  m  dm- 
culty  Inholdthataaalelniiunnatieeof  ad» 
ciee  in  bankrupt*?  vrould,  like  a  AediTSBK 
by  virtue  of  eitfaer  ft  judnuent  or  a  morlgsg^ 
bar  dower.  But  the  deoBati  la  rfgnUeart,  ■ 
evidence  tbatl?  the  law  of  Fennnlvaniaarip 
Id  dower  is  "a  lawful  ilAt,  valid  by  (!»■« 
"  I  fiMMfaig  flte  qac*ii» 

1tC.& 


of  the  Stste,"  and  «■  t 
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bar  h  WM  dOTQsted  by  proceedings  in  b«nk> 
7aa  dependiitcapon  toe  trueconstnictioD 
B  Buiimipt  Act  Upon  tUa  qucnloa  of 
ractttn,  wa  an  not  bound  bf  the  opinion 
^  ifas  ftktt  conit,  and  bare  no  hentodOD  in  dia- 
mpproiing  the  dielam,  and  In  bolding  that  the 
proTiao  idled  on  waa  not  in  the  nature  of  an 
exception  to  or  lertrtctloD  upon  the  opentlTe 
wonu  of  tlM  Act,  bat  waa  a  mare  dedaradon, 
Inaerled  for  greater  caution,  of  the  conatmctlon 
vhich  tbe  Act  mitat  hare  received  without  any 
each  provtao,  and  tbat  tlwomiaaion  of  the  pro- 
liao  fn  the  recent  Bankrupt  Act  does  not  en- 
larn  the  effect  <d  the  aarignment  nor  of  the  sale 
In  benkrupU?,  so  as  to  Include  lawful  rights 
which  belong  not  to  tbe  bankrupt  but  to  bis 
wife. 

Tbe  result  Is,  that,  so  far  as  this  caae  dniends 
upon  the  constnicdoD  (d  tbe  Bankrupt  Act  of 
the  United  States,  this  court  is  of  opinion  that 
tJt0ni$tiotUiiffinl/uttAef,iu>rini]iepiveeediiigt 
MttdtrUftabatthtwififtrighlef  dower  inlands 
of  vitieh  ktr  hutband  vat  leited  dttrinff  0«  eon- 
ertare;  and  Out,  ao  far  as  it  depends  upon  the 
law  of  Pennij)vanla,tAtf(IseMim  of  the  Supreme 
Court  of  that  State  In  this  case,  reported  In  87 
Traa.  Stale,  S18,  U  in  ocwrd  imA  oJI  0»  j>m«- 
0K«  ottJudfMiffon*  tf  HuU  eourt,  and  it  §trvtw  if 
lut  cptuivMvt  tddmet  agaiiut  Vu  fiai-ntif  ii^ 


_  nfted  Statea  for  the  Eastern  District  of  Penn- 
arlTanla.    In  r»  Arwior,  lO  Am.  L-,  Beg.  (N. 
&)  IM:  a.  a.lBk.  Beg.,  «19. 
Ji^dgmtHt  afiniML 

Jauna  H.  McKenney.  Oterk.  Sup.  Oourt,  P-  B. 


AtiaUSTnS  LATER.  Appt, 

BOBESTDENKETT.'COLTONUAW  Am 
FREDERICK  IHOLE,  Oopaitneis,  under 
the  Name  and  Style  of  Robkbt  Dxmixn  & 

CaMTAXT. 

OJee  a.  C  Baportert  ed.,  tD-ia.> 
Bmtndtnt  'ontraet  for  mMake. 


APPEAL  tmm  the  Circuit  Court  of  tbe  Unit- 
ed Statea  for  tbe  IHstrtet  of  California. 

Tbe  histoiT  and  facts  of  tbe  case  appear  in 
the  oplnlan  of  tbe  court 

Mr.  Joha  F.  Swift,  for  appellant; 

Tbe  f&slrnn>eat  should  be  canceled  became, 
k  faikd  to  aspreaa  (he  taitentlon  of  tbe  parttes. 

Or^n  V.  j£m&,  S  La.  Ann..  4;  m^art,  ▼. 
Amt  ISSerc.  AR.UD;  1  Story,  Oont.aeo. 
aS:  i  Cbft  Oont.  Am.  ed..  108»,  lOW. 

"Where  there  la  a  inutual  mistake  aa  to  the 
fact  forming  tbe  bosla  of  the  contract  the  con- 
tract will  be  void,  although  ao  fraud  be  prao- 

1MP.& 


Where  the  Instrument  falls  to  stsle  the  full 
lemia  of  tbe  agreement  or  underataodinK  of  tbe 
partiM,  the  mistake  Is  one  of  fact,  which  equity 
will  relieve  against 

ffunt  T.  Bputmanitre,  1  Pet,  1;  Eitrfford  db 
8.  On  Ob.  y.  MOler,  41  Conn.,  ISS;  Briota  t. 
/ru.  Cb.,4I>a]7,2Ui  1  Ad.Ea..  Am.  JViXM.lfiS. 

Where  the  mistake  Is  one  of  law,  equity  would 
afford  relief. 

iTurU  T.Anunuin^A-^WheaL.SIl;  Whtdtr 
T.  ftMi(A,»How..66;  WhMlm'*  AvpfKa.tOVtL 
St,  410;  Hearwt  y.  Fi^,  44  Cal.,  !«S;  1  Story, 

%Jur.,  sees.  119,  itteq.,lSO,  1&8. 
le  promise  of  appellant  contained  In  the  con- 
tract la  nvdtim  pactum,  being  without  consider- 
atlOQ  to  support  It. 

1  Ad.  Eq.,  Am.  Kbttt.  188;  1  Story,  Cont., 
aOS,  60a,  notet;  1  Pars.  Cont,  463  et  teg.;  Blttt 
T.  Ntjfut.  8  Mass.,  46. 

Mtttr*.  R.  E,  Honshton  and  Fntnk  W. 
Hft«kett.  for  appeUees: 

As  a  general  rule,  equi^  will  not  grant  relief 
against  a  mistake  of  law. 

Sunt  V.  Routmaniere,  1  Pet.,  1;  Bankv.  Dan- 
iel, 12  Pet.  5S;  JiDgtr  y.  Ingham.  8  Cb.  D.,  SOI. 

If  a  contract  be  canceled  for  such  reasons  as 
lAver  gires,  there  would  be  no  aecnrity  in  buai- 
neas.  The  Supreme  Court  so  ruled  in  Upton 
V.  Tribikoek.  il  C.  8.,  46  (XXIU.,  308). 

See,  also,  to  the  same  effect:  EeameM  v.  &■» 
Mr.S7Hd.,ST6:  Xflmmy.  Davit,  40  lai.,  969; 
Beaitfort  ▼.  Keeld,  13  CL  4  P.,  MSj  Birrker  t. 
Comf/w,  110  Mass., 477;  OHer  v.Oard.TSlat.. 
219;  Voorbitv.  Mur^t,  SS  N.  J.  Eq.,  434;  Out- 
tard  T.  Outtard,  35  Tex.,  sapp.,  4B:  Arthur  v 


This  qipeal  Is  from  a  decree  dismissing  the 
i-umplainant's  bill,  and  the  record  diaclosea  the 
foUowins  as  the  facta  material  to  tbe  determi- 
nation of  the  controversy: 

The  appellees,  in  1870,  behig  British  sutjtecta, 
were  owners  of  letters  patent  of  the  United 
States  bearing  dale  January  4, 1870,  granted  to 
one  Dennett  for  tbe  term  of  seventeen  years 
from  August  18,  18S8,  for  an  improvement  in 
the  cons^iiction  of  concrete  aicbes  for  building. 
On  November  3,  1870,  they  entered  into  a  writ- 
ten contract  with  the  wMUant,  an  architect, 
then  reaiding  hi  Albany.  B.  Y..  bot  at  tbe  time 
of  filing  this  UU  a  dtizen  of  California.  E^thU 
contract,  the  appellees  granted  to  the  appellant, 
his  executors,  administrators  and  assigns,  dur^ 
ing  the  reeldue  of  tbe  unetpbed  term  of  the  lek 
ten  patent,  fuD  and  free  liberty,  llcenae  and 
authority  to  make,  use  and  sell,  or  vend  to  oth- 
ers to  be  sold,  the  said  invention  within  the  di- 
rUlona  of  the  United  States,  as  tbereinatter  spe^ 
Uod  ot  one  or  more  of  them.  In  the  manner  and 
according  to  the  provisions  and  agreementa 
tberelnaner  contained  and  upon  tbe  payment  of 
tbe  (uma  of  UMOOT  as  therein  pnvidea.  and  not 
otherwlae.  For  tbe  puipooea  of  the  license,  the 
territory  ot  the  United  Btotea  waa  ditidtd  hito 
four  dittriett,  named  A,  B,  C  and  D  renecUve- 
ly,  and  a  royal^  of  Mo  sbilllnga  aterilng.  per 
square  of  one  hundred  square  feet  waa  to  be  paid 
for  all  wort  actually  done  under  tbe  patent,  and 
867 
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nual  maximum  sum  of  £1,000  In  eacb  of  such 


E  Uhitid  Btatm, 


OcT.Tim, 


It  was  also  ttlpul&led  that  tbe  appellant  might 
tuirender  the  license  at  anj  time  upon  glniig 
ax  months' notice,  and  that  the  appellees  might 
revoke  it  upon  any  default  of  the  appellant  aftf~ 
thirty  days  nolJce. 

It  appears  that  this  contract  was  entered  into 
after  many  conveisationa  between  the  parties, 
and  after  a  draft  agreement  bad  been  prepared 
and  submitted  to  the  appellant  for  examination. 
Upon  hiBBUggestloD,  It  was  amended  and  finally 
executed. 

Various  unsuccessful  efforts  appear  to  have 
been  made  by  the  appellant  while  at  Albany  and 
afl«r  his  removal  to  San  Prancisco,  and  also  by 
one  Fuller,  who  acted  as  his  agent  at  Albany, 
to  introduce  the  patent;  and  some  correspond- 
ence took  place  between  the  parties  in  regard 
to  its  progress  and  prospects. 

This  correspondence,  as  well  as  the  negotia- 
tions which  lea  Id  the  execution  of  thei 


lowing  letter  was  addnssed  twtheappeUant: 
"San  Francisco,  26(A  April,  1878. 
Frederick  Ingle,  £sq., 

5  VAite/iali,  Zindon,  England. 
-an.  Dear  Sir:  It  now  turns  out,  just  as  Mr.  "riill- 

'      '       er  and  myself  are  about  to  close  negotiations  for 


Will  you. 


send  me  the 


1  not  grant  licenses  to  any 
United  StateeT  I  enclose  tou  an  eminent  legal 
opinion  thereon.  Mr.  FuUer  had  arranged  lor 
the  sale  of  Haasachusetta,  which  includes  Bos- 
lon;  but  we  wait  for  your  proper  authority, 
which  must  be  exclusive,  or  no  value  can  be  at- 
tached to  the  license  1  bold.  Of  course  I  am 
aware  of  the  understanding  which  I  have  staled 
your  firm  would  not  go  back  on,  but  then  the 
parties  purchasing  hold  that  it  is  not  exclusive. 
In  like  manner  I  am  unable  to  close  with  par- 
ties here  for  section  D.  I  have  had  so  much 
trouble  with  this  matter,  and  now  that  it  ap- 
peared to  bo  in  a  good  way  to  be  productive  of 
profit  this  annoyance  arose.  You  can,  however, 
remedyit  in  the  way  prescribed. 

Yours  veiy  truly,       Augustus  lAver. 
P.  B.    Bend  the  paceiB  to  Ur.  I\i11er,  at  Al- 
bany, and  then  he  will  send  me  duplicates. 

This  letter  aeems  to  have  been  received  hy  In- 
gle, and  in  reply  he  sent  by  cable  the  following: 

"  Mas  8, 1B78. 
Fuller,  Arehiteet,  AWang,  Ifae  Tork  : 

Dennett  will  oiler  agreement,  giving  Laver 
ezcludve  rijdit,  Robert  Domett  &  Co." 

Fuller  had  evidently  written  a  letter  to  Ingle 
to  the  same  efFect,  about  the  same  time,  for,  al- 
though il  la  not  contained  in  the  record.  Ingle's 
reply  to  it,  written  the  day  he  sent  the  cable 
message,  was  produced  and  read  in  evidence. 
In  this  letter,  dated  Hay  S,  I8T3,  he  says,  refer- 
ring to  the  objection  to  the  terms  of  the  license, 
(bat  "There  is  no  objection  on  our  part  to  alter  it 
in  any  way  to  suit  the  requirements  of  the  case," 
He  adds: 

"  You  will  bear  In  mind  that  this  lease  was 

sen 


granted  to  Mr.  Laver  to  pay  as  an  aimuil  loy- 
alty. If  it  had  been  proposed  then  to  purdnn 
out  and  out.  I  dare  say  the  terms  to  tb«  eiclivin 
right  would  have  been  more  precise :  at  uj 
rate,  our  intention  was  for  Mr.  Laver  to  biR 
the  exclusive  right  (in  an  our  negotiatkms).  ud 


before  certain  dates  for  the  remective  secttw 
as  specified  in  the  agreement.  He  hadlhe  dee- 
ument  to  examine  before  tagning  It,  and  cooid 
have  made  the  objection  then.  At  uynte  ^ 
will,  I  think,  give  ue  credit  for  having  Eut& 
fully  carried  out  both  the  letter  and  i^of 
the  agreement.  We  have  had  manyapplicatioei 
from  parties  for  permission  to  wott  the  paleK 
in  the  United  States  since  October,  1670,  tte 
date  of  our  agreement,  but  have  hid  to  r^T 
in  each  case  that  our  arrangements  as  to  lica» 
Ing  were  made.    *    •    • 

I  shall  write  to  otur  solicitor,  Mr.  Yaa  Snt 
voord  &,  Hauff,  of  Times  Building,  Fuk  Bv, 
New  York,  and  instruct  him  to  get  vhstcm 
you  require  with  tegtxA  to  (he  spedflcatioii.  I 


don't  know  In  what  reinect  it  li  incom)deK 
The  agreement  can  be  altered  to  give  tsy  du- 
ties who  propose  to  purchase  the  most  aunnu 


:ights,  on  payment  of  the  purchase  moDijd 

He  then  proceeds,  in  answer  he  says  to  sn- 

Siiest  to  that  effect,  to  give  the  prices  for  cadi 
ivision,  upon  an  out  and  out  porchaK  d  > 
gross  sum ;  and  referring  to  Laver**  ttaOmeDt. 
Uiat  Fuller  was  on  the  point  of  comidetiDir  Uk 
negotiations  for  divisioo  B,  he  say* :  "Totwil' 


any  litigation  In  respect  of  InftingcmeDts,*na 
we  had  disposed  of  our  rigfala  for  a  fixed  snm-* 
He  says,  further ; 


"  Our  wishes  have  always  been  to  give  hi* 

xcluaive  rights,  and  I  thought  that  Ine  wtt 

expressed  as  much  before  yon  niseo  the 


question.  At  any  rate  we  are  wQling  to  slia 
it  to  facilitate  yonr  negotiatirau.  The  qnestiM 
is:  how  is  it  to  be  done  T 

One  plan  is  for  us  to  send  power  of  atUoMT 
out  to  Mr.  Van  Santvoord,  and  tell  him  to  iltR 
the  agreement  and  aign  for  ua.  Aiiotha,  voA  I 
think  a  prefeivble  pun,  is  t6  write  to  bin  n 

[irepare  two  fresh  copies  of  agreemoit,  diitlHl- 
y  giving  I&vcr  exclusive  rights,  and  refart>S 
to  the  old  agieement,  which  will  be  ibo^ 
canceled.  He  will  then  let  yon  see  tiie  ilin*-  . 
tions.  One  copy  must  be  sent  (o  Laver  Ua  ag-  jM 
nature,  and  another  to  us,  and  cm  the ntamna 
and  Van  Bantvoord  can  exchange  theCL  To* 
must  clearly  understand,  however,  that  we  dNU 
not  consent  to  any  other  alterations,  or  to  itiio- 
duce  any  fresh  clauses. " 

On  May  0, 1878,  Ingle  wrote  to  the  q^eOiBt 
as  follows : 

"  Dear  Sir :  Yours  of  29th  Uandi  came  Wt 
__  hand, with  enclosures,  and  I  delayed  lasvff 
ing  it  for  a  week  or  two,  as  I  was  expecting  v> 
hear  from  Mr.  Fuller,  I  have  now  btatd  fn» 
him,  and  you  no  doubt  know  to  what  effed 

He  complains  of  the  agreement  nM  girif 
yon  exdudve  rights.  1  think  it  eiinw° 
enough  for  the  purpose  contemplattd  at  th* 
" ■*  you  were  i«d>fled  with  it    Aia*r 
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rate,  we  Intended  to  gin  yon  exdurive  rigbts, 


offen  of  Bgeocf  rincs  Oct,  1670,  the  date  of 
oar  agRement  with  yoo.  J  auppoee  Hr.  Fuller 
will  trad  yon  the  letter  I  wrote  him  In  replji 
at  anj  rate,  I  wUl  write  him  bj  this  ixwt  a  Une 
reqnwtJDg  blm  to  do  so ;  then  ;on  will  s«e  ex- 
actly whiU  I  piopoae  to  do.  1  may  eaj  that  I 
have  abo  by  this  post  instructed  Mr.  Van  Sant- 
roord,  our  soUdlor  In  New  York,  to  prepare 
fall  agreements,  givioK  you  exclusive  rights, 
and  s^id  them  to  each  of  us  lo  te  re-Bigued 
and  exchanged ;  when  this  is  done  they  will 
ropenede  the  others,  and  I  hope  will  be  suffi- 
cient for  Mr.  Puller's  purpose. 

Speaking  generally,  our  view  with  regard  to 
this  matter  Is  this,  I  mean  Dennett's  and  my 
own :  ttaat  we  gsTe  you  a  liberal  margin  of  Lime 
to  make  preliminary  arrangements,  and  asked 
for  only  a  moderate  royalty  on  each  sectioii. 
Tou  had  tbe  option  of  boIdioK  or  abandoning 
op  to  certain  datee.  If  you  liad  decided  to  sur- 
reoder,  we  should  have  been  losers  of  two  venrs 
of  valuable  time,  and  should  have  bad  all  our 
work  to  begin  over  again.  As  you  elected  to 
keep  tbe  pelent-righi,  Tou  could  bardly  expect 
OB  to  forego  the  jual  clalmB  for  which  we  al" 
ulated,  after  such  verj  liberal  reservationB 
your  laTor.  We  do  not  suppose  for  a  moment 
that  TOu  expect  this.  We  do  not  wish  to  p™"" 
yon  bardly  in  tbe  matter,  but  it  is  really 
DOW  that  some  tangible  return  was  made  t 
of  conuae  it  tbe  tccflon  B  is  sold  at  once  and  the 
moaeypaidoTer.aswebopeitwill  be.  we  fore- 
go any  claim  for  royalties  already  dt>e  on  that 
aectioii." 

It  U  also  shown  that  th«  appelleea,  <m  May 
10, 1878.  wrote  to  their  BoU:itor«  In  New  York, 
gtjbag  uutructlonB  fai  reference  to  drawing  up 


It  nntO  November  8, 1878,  that  appellant 
wTow  to  Ingle  refudng  to  dgn  any  new  agree- 
ment, and  claiming  that  the  defect  in  tbe  ~  ' 
nal  amement  bad  resulted  in  *Jie  loss  ( 
Bala  a  tbe  patent  for  Massachusetts  for  the 
price  at  $30,000,  and  Intimating  that  in  conse- 
quence tbenof,  the  ai^ellant  was  entitled  to 
trouttie  whole  matter  as  at  an  end.  On  Octo- 
ber tS,  1874,  the  appellees,  having  in  tbe  mean- 
time, by  further  correapondence,  insisted  upon 
their  TifftU  under  the  contract  and  demanded 
psymeDt  of  the  royalties  which  bad  accrued, 
braagftl  an  action  In  tbe  Circuit  Court  of  the 
Uoiled  Stale*  for  tbe  District  of  California 
•gainet  tbe  appellant,  to  recover  Ibe  amount  due 
on  account  thereof.  And  on  &eplemt>er  8, 
1679,  tbe  anwllsnt  filed  this  biU  in  equity  In 
tte  iMine court.  In  whichltwaBClalmedtbatby 
leaaoo  of  tbe  mistake  in  omitting  from  tbe  con- 
tract «  graot  of  tbe  ezdualve  right  to  tbe  ap- 
pelkDt  to  OM  and  sell  the  said  Invention  under 
tbe  anid  patent,  the  aaid  Indenture  was  not  the 
^ranneot  of  tbe  appellant,  and  that  In  No- 
vember, ins,  becanse  of  laid  defect,  he  had 
wumwiatd  said  invention  and  Indenture  and 
an  bia  li^ta  tberelo  aad  Iberetmder  to  the  ap- 
"    Ml     Tbe  bill  pnred  that  the  indenture  be 

_Bd  tobecaocelecCaa  executed  by  mistake 

tad  that  tbe  appellee*  be  perpetually  restrained  | 


and  enjoined  from  the  prosecution  of  tbe  action 
at  law  upon  it. 

The  chief.  If  not  tbe  only  Instance,  in  which, 
it  ia  alleged,  tlie  defect  in  tbe  license  actually 
opemtea  to  tbe  injury  of  tlie  appellant,  is  the 
loss  of  the  sale  of  tbe  patent  for  the  New  En- 

f;land  States;  and  as  to  that,  tlie  proof  whollj 
ails.  Tbe  onlv  witness  examined  on  the  sub- 
ject is  the  appellantbimBelf,  who  knew  nothing 
of  it,  except  aa  be  learned  It  from  Fuller,  bis 
agent;  and  his  evidence,  being  hearsay,  cannot 
be  regarded.  Tbe  parties  with  whom  (be  nego- 
tiations took  place,  and  who,  it  is  Esid,  refused 
(o  proceed  after  discovering  tbe  defect  in  the  li- 
cense, are  not  examined  noreven  named.  Ful- 
ler, the  Bcent  of  the  appellant,  who  personally  rn^-i 
conducted  tbe  negotiation,  is  not  exomined  as  a  l"' J 
witness  at  all;  and  in  bis  letter  to  Ingle  of  June 
33,  1§T8,  gives  an  entliely  different  account  of 
the  reasons  for  the  loss  of  tbe  sale.    He  there 


fringed.  T!ie  tluration  of  IMpalent  U  to  thorl 
no  parties  would  dream  of  paying  large  sums 
for  it.  AcdnR  as  Mr.  lAver's  attorney,  I  did 
the  beat  I  could  to  dispose  of  it  for  New  Eng- 
land States.  T/uU  i*  now  aband/m«d  ttnUu  m» 
pattnt  can  beexUnded." 

There  ia  no  proof  of  fraud  or  misrepresenta- 
tion on  tbe  part  of  tbe  appellees,  and  all  charjies 
that  effect  In  the  bill  arc  substantially  with- 


pellant.  tlinl  be  has  a  strict  rii;bt  in  equity  to 
tbe  relief  prayed  for  in  his  bill,  on  the  ground 
that  no  coutract  was  ever  in  tact  enterS  into, 
tbe  minds  of  tbe  parties  never  liaving  met 
upon  tbe  same  terms. 

But  there  is  no  fouodatlon  for  such  a  con- 
tention. The  minds  of  tbe  parties  did  meet 
There  waa.  In  fact,  an  actual  :;groemcDt,  tlie 
terms  of  which  were  perfectly  well  understood 
by  both  parties.  Tliey  acted  upon  ttiat  under- 
standing from  tlie  time  tbe  instrument  was  ex- 
ecuted; and  when  tbeappellanl  firat  discovered 
that  it  did  not  have  the  legal  effect  intended, 
and  gave  notice  to  the  appellees  accordingly, 
there  was  no  controversy  lictwcen  them  on  toe 
Bulijecl.  Tbe  common  intention  was  at  once 
admitted  and  the  necessary  correction  promptly 
offered.  There  was,  no  aoubt,  a  mistake,  but 
It  was  iu  tbe  instrurocnt  which  undertook  to 
express  the  aL-reement,  and  not  in  tlie  agree- 
ment itself  It  did  uot  relate  to  any  matter  of 
fact  whidi  was  tbe  basis  of  the  contract,  on  er- 
ror in  regard  to  which  wotUd  be  fundamental 
and,  therefore,  fatal,  but  affected  only  the  doc- 
ument which  professed  to  express,  but  did  so 
incorrectly,  tlic  actual  intention  of  both  partiea. 
It  is  equally  wide  of  tbe  mark  to  my,  aa  it 
is  argued,  tnat  tbe  contract  baafalled  by  rea- 
son of  the  failure  of  the  con^eraUon.  The 
appellant  cannot  say  that  he  did  not  acquire 
something  by  reason  of  the  license,  altbotigh 
his  right  was  not,  as  It  was  Intended  to  be,  ex- 
clusive. But  so  far  as  appears  in  tbe  case,  he 
had  tbesame  bencStaand  advautagea  he  would 
have  en)oyed  if  the  instrument  bad  contained 
the  exclusive  grant  it  was  suppoeed  to  secure. 
For  the  partiea  on  boib  sidea  acted  upon  that 
construction,  and,  as  we  have  already  shown, 
-  lo  actual  loiB  is  proven  to  have  arisen  to  the 
ippellant  by  virtue  of  the  defective  assunuioa, 
8U 
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That  Uie  Instrument  imperfectly  expresied 
Die  BKreement  of  the  partly  wu  not  the  ezclu- 
■ive  tkuH  of  the  appellees.  It  wm  the  duty  of 
tlie  appeilaut  to  have  diccovered  the  error  be- 
fore eiecutlng  the  contract.  He  did  not,  in 
fact,  Hod  It  out  undl  after  two  yean  from  its 
date;  and  then,  apptyiug  for  fla  correctioii, 
failed  to  avail  hWaelf  of  the  offer  of  the  appel- 
lees, promptly  made.  In  re8i>onwtohiadeiiutid 
to  execute  a  corrected  agreement. 

The  only  equity  which  the  appellant  could 
claim  was  to  have  the  matoal  miatake  in  the 
language  of  the  ioBtrument  corrected,  until 
Bome  default  had  occurred  on  the  part  of  tin 
appelleea.  But  they  were  in  no  default.  They 
offered  to  make  the  correction  as  aoon  aa  they 
had  DuUce  of  the  miatake;  but  the  appellant  de- 
clined lo  accept  It  After  the  further  lapse  of 
more  than  six  months,  be  insisted  on  hie  right 
to  put  an  end  to  the  agreement  itself.  This  he 
was  In  no  position  to  do.  His  delay  to  assert 
such  a  claim,  if  his  ri^bt  had  been  olherwlae 
better  founded,  constituted  such  laches  aa 
would,  at  least,  greatly  weaken  his  title  to  re- 
lief, it  it  did  not  amount  to  a  bar;  and  coupled 
with  the  loss  to  the  appellees  of  the  valtte  of 
their  own  rights  under  the  patent,  which  can- 
not he  restored,  would  make  It  Inequitable,  as 
Dgainst  them,  to  atwolve  the  appellant  from  the 
leg^  obligation  of  his  coatract. 

We  teeiiogrtnindinOufaeUof  the  eate^  tiie 
^tMcation  of  tKt  pnnetfia  and  autlioritiei  in- 
voked bji  lilt  appellant  a*  a  warrani  togranX  him 
the  rdieffor  uAteA  Mt  biU  pras/$.  The  deeree  u, 
aeeordiTiglg,  affirmtd. 

Tmaoopj.    fast: 

Janus  H.  KoKenne;.  Clerk,  Sup.  Court,  n>  B. 


WENDELL  R.  EINO,  Appt, 

«. 

AtJGUBT  GALLUN  akd  ALBERT  TB03- 

TEL. 

(Sees,  a,  Beportec^  ed.,  W-ini) 


L  Aelalmforaaartloleot  niaiiufMtiu«,towlt: 
a  bale  of  plasteren'  hair,  oonsMlaB  of  seveial  bun- 
dles InolOMd  in  bSA  and  compreased  and  secured 
to  form  a  paokase,  don  not  deaorlbe  a  pateotable 
furentioiL 

2.  In  deoidlncwiietliera  patent  oovtn  an  artioie, 
tha  mnMng  at  whiob  requires  Invention,  tlita  court 
mistake  notice  of  matten  of  oommon  knowledge 

&  The  product  of  an  old  prooess  applied  to  old 
nateriato  k  not  patentable. 

[No.  20J 
Submitted  Oct.  10, 183S.     Ofcidtd  Oct.  t9,  J88S. 

i  PTXAL  from  the  Circuit  Court  of  the  Unit- 
i  States  for  the  Eastern  District.  ofWls- 


,      jugl"    ,      - 

R.  King,  the  appellant,  against  August  Gallun 
and  Albert  Trostel  to  restrain  them  from  In- 
tftngtog  letters  patent  No.  1S2,COO,  dated  June 
870 


80, 1874,  granted  to  the  appellant  for  cntsh 
improvements  in  baled  plastering  hair. 

The  invention  and  ilsadranta^areUiDiMl 
forth  in  the  specification; 

It  is  found  that  the  wanta  of  the  trade  in 


--  a  good  size  to  conveniently  handle,  weighini 
from  twenty  to  forty  pounds.  The  trade  mut 
for  the  article  of  plutering  hair  ia  always  the 
bushel;  it  is  sold  by  the  bushel  or  by  the  multi- 
ple ttuveof.' 

Heretofore  this  hair  has  been  packed  In  ■ 
mass  of  a  certain  ntunber  of  bushels  baled  to- 
gether, varying  In  amount  ••  the  order  required, 
BO  that  when  reiEdved  the  retail  dealer  was  c(»i< 
pelled  to  parcel  out  the  same  and  weigh  it  lo 
suit  his  customers.  This  is  a  disagreeable  lod 
difScult  thing  to  do,  as  the  hair  ia  dirty  sod 
matted  together  and,  after  It  is  once  remortd 
from  the  case  into  which  It  has  been  oomprcned 
by  a  baling  preea,  is  bulky  and  not  easy  to  T^ 
duce  again  to  a  convenient  package.  For  thii 
convenleDce  of  the  trade  I  propose  to  form  ihc 
hair  in  small  bundles  of  one  bushel  each,  sod 
unite  seveml  bundles  Into  a  hale  of  a  eoavoi- 
lent  size  for  transportation. 

I  drst  place  a  bushel  of  b^lntoapapersaek 
loosely,  or  only  so  far  packed  as  may  beieaditf 
done  by  hand ;  aeveiaiof  these  one  bushel  pid- 
ages  are  then  placed  side  by  ride  in  a  baling 
press.  I  use  for  this  purpose  the  baling  pms  [jg 
heretofore  [ntented  to  me;  tbey  an  thus  coo-    ' 

Sressed  forcibly  together,  so  that  the  bale  fta- 
uced  will  be  a  compact,  firm  bale,  occupying 
only  about  one  fifth  of  the  original  bulk;  ilw 
paper  bags  which  stil]  envelop  the  (ndindnl 
Dusbelaoftbe  bale  keepsaid  bnabels sepaiase, 
and  serve  at  the  same  lime  to  protect  the  halt. 

The  bale,  after  being  oompresaed,  is  tied  is 
the  usual  way,  and  is  tben  in  abape  for  traos- 
poitatlon  without  further  covering,  althougfa  ii 
maybe  desirable,  if  thebalels  to  Desantatoog 
distance,  to  envdop  ft  tn  a  stout  Racking  covet. 
Hair  baled  thus  may  be  separated  by  (he  re^ 
dealer  into  bushel  packages,  each  ta  itbkh  » 
main*  compressed  Into  a  amall  rise,  and  is  Is 
convenient  condition  to  handle." 

The  claim  was  as  follows:  | 

"Having  tbtu  described  my  Invention,  I 
claim,  as -an  arlicle  of  manufacture,  the  bale  B 
of  plasterers'  hair,  consisting  of  several  bun- 
dles, A,  containing  abiiabel  eacli  by  wei^t,  in- 
closed or  incased  u  paper  bagaw  8iInilarInst^ 
rial,  and  imited,  compreased  and  eecured  le 
form  a  package,  sabstanUally  aa  specified.* 

The  defense  was  want  of  novelty  in  the  il- 
leged  Invention,  and  that  the  same  was  not  pa- 
tentable. 

The  circuit  court  dismissed  the  Un,  and  boa 
lis  decree  the  complainant  haa  appealisd. 

Mr.  L.  L.  Cobnnii  for  ^ipeUant. 

Mr.  JoakoA  Stark,  for  appelleea. 

Mr.  JtuUce  Woods  deUvered  the  opinioa  d 
the  court: 

We  are  of  opinion  that  the  patent  cd  ena- 
plainant  doea  not  describe  a  patentaMe  innn- 
Uon.  The  claim  is  for  an  article  of  manofsd- 
ure,  to  vdt:  abale  of  plasterers' baircoosiflins 
of  several  bundles  Incloeed  In  bagi,  and  oi» 
pressed  and  secured  to  fona  apadtage. 

1MC.8. 
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It  la  miitM  Out  the  patent  doea  not  cover 
any  ImpiovemeDt  In  the  quall^  of  the  hair. 
Ita  qnaUtlM  are  unchanged.  It  doea  not  cover 
the  pa^hig  of  the  hahrlnto  parcels  nor  UieBize, 
■hapa  nor  wdght  of  the  parcel*,  nor  the  cotn- 
pnmaa  of  the  parcela  separately.  Nor  does  it 
coTerthamaterulof  the  rags  which  coDBtllute 
theoatercovnInKof  the  parcels.  Compkinsot 
claims  none  of  tneae  things  as  securea  hj  his 
patent.  The  pacUsg  of  hair  and  other  artlcloi 
In  parcels  of  the  same  shape,  size  and  weiebt, 
and  the  compreaslon  of  the  several  parcels,  lias 
from  time  uamemorlal  been  in  common  use. 
HeillwT  does  complainant  contend  that  his  pa- 
tent covers  a  single  parcel  or  package  of  hair. 
All,  therefore,  that  the  patent  can  cover  is  sim- 
ply an  article  (d  manufacture  resulting  from 
the  compnaritm  and  tjiog  together  In  one  hale 


set  out  in  the  SMCtOcalfoQi 
lenceof  the  traoe,"  that  Is  ^bbj,  kj  euulueuiv 
retail  dealer  more  easUy  lo  parcel  out  the  hair 
In  quantities  to  ault  bis  customers,  "I  propose 
to  form  the  hair  In  nnall  bundles  of  one  bushel 
each  and  with  several  buni'lcs  into  a  bale  of 
oDveoient  dzefor  transportatloti."  Theinven- 
linn  and  the  object  to  be  accomplished  by  it  are 
thus  seen  to  be  contained  within  narrow  llnita. 


ire  are  not  required  to  abut  onr  eyes  to  matters 
of  common  knowledge  or  thloH  In  common 
nee.  Awtm  v.  iVa«r,  81 17.b.,48TXXIIL,SD2] 
TcrbHM  ».  P/iiUt^,  W  U.  8.,  893  [XXV.. 288] 
AA  Eom  T.  Nvnan,  0  8awy.,  603. 

The  anbdlvision  and  packing  of  articles  of 
commerce  Into  mall  parcels  for  convenience  of 
faaDdUng  and  letaU  sale,  and  the  packing  of 
these  small  parcels  into  boxes  or  sacks,  or  lyinr 
Ibem  together  in  bundles  for  convenience  of 


tobacco,  (o  giotmd  c^ee  and  spices,  oatmenl, 
starch,  farina,  desiccated  vegetablea  and  a  great 
n  amber  of  other  articles,  Thlspractice  having 
been  common  and  long  known,  it  follows  that 
there  la  nothing  left  tor  the  patent  of  complain- 
ant to  eover  but  the  compreaslon  of  the  bale 
tonned  irfseTerBl  smaller  parcels.  Can  this  be 
dlgnWed  by  the  name  of  loventiont  When  the 
contents  M  the  amaller  parcels  are  such  as  to 
admit  at  compreasIoD  Into  a  smaller  compass, 
fbe  idea  of  compresdng  the  bale  of  the  smaller 
parcela  f  (v  mauporttaon  and  atorage  would 
occur  to  any  mind.  There  is  as  little  Invention 
in  oomprearing  a  bale  of  severs]  parcel*  of  hair 
tied  iq>  together,  as  In  oompresung  ona  large 
pared  of  the  same  conuaodlty. 

But  it  El  perfectly  well  known  that  the  com- 
neaaioti  of  several  packages  of  the  same  thing 
into  larger  packages  or  bundles  Is  not  new,  and 
ftat  K  lui  long  been  commonly  practiced. 
hckages  of  wool,  feathers  and  plug  tobacco 
kava  been  so  treated.  The  case  of  plug  tobacco 
la  a  fMnOiar  Instaitoe.  lite  plugs  are  formed 
ao  aa  lo  retain  their  Identic  and  shape,  the 
oailar  leavea  of  the  [dog  forming  at  the  same 
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ttitr  ideulty  nadw  pressure,  am,  as  Is  well 
1MC.& 


known,  placed  in  a  frame  and  subjected  to  press- 
ore,  and  reduced  to  a  smaller  and  compact 
mass,  wlilch  Is  then  bored  up  and  Is  ready  for 
market  Thisls  donstn  partforconvenience  in 
handling,  transportation  and  storage.  Whenthe  ' 
boi  is  opened  by  the  retsU  dealer,  the  plugs  can 
be  taken  out  separately  and  sold.  This  method 
of  treating  plug  tobacco  would  suggest  to  every 
one  the  compression  into  a  bate,  of  distinct 
packages  of  plasleren'bair,  and  leaves  no  Qeld 
for  invention  in  respect  to  the  matter  to  which 
the  patent  of  complainant  relates. 

Id  view  of  the  facts  to  which  we  have  re- 
ferred, which  are  of  common  observation  and 
knowledge, we  ore  of  opinion  that  the  article  of 
manufacture  described  in  the  specification  and 
claim  of  the  complainant's  patent  does  not  em- 
body Invention,  and  that  the  patent  Is  for  that 
reason  void. 

In  support  and  Illustration  of  our  views,  we 
refer  to  the  foliowine  cases  decided  by  this 
court:  BatdtkiM  v.  GrtMMOod,  11  How.,  348; 
PhiUipi  V.  i%^, 24  How.,  1B7  |M  U.  8.,  XVI., 
640];  Broun  V.  Piper [mpra];  Terhanty.  PhO- 
lift  (supra];  Atlantic  Work*  v.  Bra^  [arUe, 
«B];  Saamn  y.  R-R-Co.  [ante,  676]. 

The  patent  of  complaiiunt  cannot  be  sus- 
tained by  the  authority  of  the  case  of  Smith  v. 
Qoodgaa-  Dental  VvXeanite  Co.,  08  U.  S.,  4S9 
[XXin.,  063],  where  the  conrtsaid:  "  The  in- 
vention is  a  product  or  manufacture  made  In  a 
defined  manner.  It  is  not  a  product  alone,  sepa- 
rate from  the  process  by  whfch  It  Is  created."  In  [1031 
tliot  cose,  the  invention  was  the  product  of  a 


Jamas  K.  UoKenner,  Clerk,  Sup.  Court,  V.  S. 
Clted~m  D.  S.,«Ot,  «0e;  lU U. &, 8N i  ui n.  B.. 


EOBERT  0.  HEWITT,  Apft, 

PETER  CAMPBELL.     ' 

0ee  B.  0.,  Reporter's  ed.,  KB.) 

DitmdMaltftavm. 

miera  Uhi  reoord  dlsdoses  B  serious  oonfllot  of  tes- 
tlmonv,  Bud  the  court  below  mlxht  well  have  dls- 
nilsaed  the  bill  solalr  tor  failure  to  establish  the 
< — ._ f...  tbo  olslm  f or  relief  Is  basod,  a  de- 


[No.  48J 
aubmiSiai  Oet,  IS,  1SS3.     DteiML  OettO.ii 


trlct  of  ColumUa. 
The  case  li  auffldentlv  statod  by  the  court 
Mr.  8. 8.  Haakla,  for  appellant 
Mr.  W.  E.  Edaonatoa,  for  appeUea. 

Mr.  JvtUct  Harlaa  delivered  the  opinion  of 
the  court: 

Counsel  (or  appellant  statea  the  theory  of  (he 
Mil  to  be  that  Campbell  was  not  the  bona  fid* 
purchaser  of  the  lots  destiibedj  or  of  either  of 


abaolute  upon  their  face;  that  lie  wo*  ouy  the 
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__'em&detohiin  tnthatcsi«clt?,  for  tfiepur- 

r!  of  enabliDK  bim  to  ndse  money  upon  them 
tbe  oae  of  Burgess,  less  reasonable  durees 
for  a07  serrices  in  that  behalf  rendered.  The 
bQl  was  dismissed  bj  the  court  below  in  Special 
Tenn,  and  that  order  vas  affirmed  in  Qeneral 
Term. 

The  noQud  discloses  a  Mitons  conflict  in  the 
testimony  of  witnesses,  and  the  court  below 
might  well  have  dismlaaed  the  bill  upon  the  sole 
grmmd  that  the  complaioaot  had  failed  to  es- 
tablish the  f  acU  upon  which  he  based  his  claim 
for  relief,  and  which  must  have  been  estab. 
lished  before  any  relief  could  be  Kraoled.  TIm 
deerttmu»t,tlttr^or«,hta^rmed.  It  it  to  ordered. 
Trae  copr.   Test :  _ 

Junes  H.  HoEenoey,  Clerk,  Bup.  Court,  n.  8. 


COUNTY  OF  GREEN,  I^.  in  Shrr., 

JOHN  CONNESS. 

(Sees.  C.  Beporterf  ed.,  104-101) 
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1.  Tfae  riBhti  of  iDTiocent  boldere  of  bond*,  wben 
the  l>w  of  the  SUta  la  materially  altereU  by  lu 
couru,  are  lo  be  determined  by  tbe  law  aa  it  was 
Judicially  construed  to  be  Hlieo  the  txiods  In  ques- 
tloD  n-ere  put  on  the  market  as  mmmerclal  pepor. 

t.  When  two  railroad  componice  are  outhorlied 
to  consolidate  their  roads.  It  b  to  be  preeMmed  that 
tbe  fraDcbiua  Bed  prlvlleiree  of  each  oontluue  In 
respect  to  the  several  roads  so  consolidated. 

S.  Autboritr  triven  to  consolidate,  upon  auoh 
terms  ee  mar  be  deemed  lust  and  pmppr,  Ineiudoa 
the  power  to  traiuter  to  tbe  consoudaleu  compaor 
tbe  francblsee  and  prlvUegc*  coaneeie.'*  wltb  the 

""•  [N<..«!.] 

Salmittcd  Oct.  9. 1S83.     Dtcidsd  Oct.  »,  JgCT. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  West- 
em  District  of  Missouri. 

This  action  was  brought  in  the  court  below, 
bj  the  defendant  Id  error,  to  recover  the  amount 
of  six  hundred  eigbty-dx  interest  coupons, 
which  had  been  <letacbed  from  forty-nine  bonds 
issued  bv  the  defendant. 

Trial  by  Jury  having  been  waived,  the  court 
made  a  special  flndingof  the  facts  and  rendered 
iudgment  thereon  for  the  plaintiff,  for  |33.- 
S98.44,  with  costs.  Whereupon,  tlic  defendant 
sued  out  this  writ  of  error. 

The  special  facts  of  the  case  are  suffidently 
stated  by  tbe  court. 


Mcttrt.  Jmbsb  S.  Botsford,  Ro1>ert  O. 
Ingersoll  and  ifarcu*  T.  U.  WiUiamt,  forde- 
fendant  in  error. 

Mr.Juttiee  Bradley  delivered  tbe  opinion  of 
the  court; 

Nearly  every  point  (n  this  case  baa  alieady 
been  decided  bv  this  court  in  tbe  cases  of  CaUa- 
aay  Co.  T.  Jb«tor,W  U.  S..  SB?  [XXUI..  811]; 


Sehvvier  Co.  t.  Tkema*.  98  U.  S.,  IW 
._  L,  88]:  Ghs  Cfa.  T.  OaUtt.V»  U.S.,5» 
rXXV.,5^Z<»uj«wn«aftT.  rairf<>r,  lOBU. 
8.,  4H  [2^1.,  lim  and  BaOtCh.  T.  Ikmo- 
Ion,  m  D.  S.,728  [ZXTI.,  0ST1.    In  the  cue 
last  dted.we  rtferred  (o  tbe  previoiia  caaes,  and    [ 
to  the  caaes  in  Uiseonri  which  ihey  followed, 
and  said:  "Such  being  the  condition  of  the  bv 
on  this  subject,  down  to  AprO,  1876, we  do  not 
feel  inclined  to  reconsider  our  former  Tulingt, 
and  follow  the  later  decisions  at  tbe  Supreme 
Court  of  the  State  in  J%ate  T.  Oonvute,  ST  Ho.. 
44S,  and  State  v.  DaOat  Co..  72  Id.,  32S,  whm 
this  whole  line  of  cases  was  subBtantially  om- 
Tuled.    The  bonds  involved  in  this  suit  wm 
all  in  the  bands  of  innocent  holders  when  Itis 
law  of  the  State  was  so  materially  altered  by  in 
courts.  In  our  opinion  tbe  rights  of  the  paitici 
thissuit  are  to  be  determinedly  tbe"  laws* 
nas  judicially  construed  lo  be  when  tbe  bondi 
question  were  pnl  on  the  market  as  Gonuno' 
il^per.  JDoa^oM  v.  Pile  Oa.,  101  V.  6..Kt 
[XXV.,  9711."  From  the  views  thus  expressed 
e  are  not  disnosed  to  swerve. 
One  point  taJcen  to  the  present  esse  may  IM 
ive  been  presented  In  snv  of  the  cases  cited, 
wit:  that  tbo  rights,  privileges  aiid  francliisas 
of  the  Kansas  Cit>-  and  Cameron  Railroad  Com- 
pauy  were  not  expressly  declared  to  pais  ov« 
to  the  company  with  which  it  roigiit  become 
consolidated,^  tbe  law  authorizinK  such  con- 
solidation.    This  law  was  passed  Hatch  U, 
lee?,  and  declared  as  folTows:  "  It  eball  be  law- 
ful and  competent  for  said  companv  to  make 
such  arnuigenient  with  any  other  railroad  ixm 
pony  to  furnish  equipments  and  to  run  sod 
manage  its  railroad  as  It  may  deem  expedient 
and  find  necessary,  or  to  lease  the  s 


Nois.— Hunfefpol  bonds  at  afecUd  bv  change  *> 
mUng  of  hMtateourti^  State,  or  by  eAunoe  In  Oon- 
MttUion.   8eenoUtoUltohel)v.IliuUiictOD,Tin. 

Wium  amsoKditHon  dtooloi 


I V.  Ohio,  tS  U.  &.  ZXIV. 
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consolidate  It  with  any  other  company  uptc 
Eucb  terms  as  may  beaeraned  justandpn^xr* 
In  Uic  finding  of  fads  made  by  the  court  it  is. 
amopgst  oth^  things,  found  as  follows:  "  Thsi 
under  the  provisions  Of  ao  Act  Of  the  OenenI 
Assembly  of  the  State  of  Hissourf,  apprond 
May  11.  1867,  enUtled,  etc,  the  said  corpDi> 
tion,  then  known  oa  tbe  Euubs  City  and  Cam- 
eron Railroad  Company,  on  the  Slst  day  of  Fd)- 
ruarj-,  in  the  year,  1870,  was  consolidated  wiii 
tbe  Hannlbaland  SL  Joseph  Railroad  Company,    I'" 


transferred  to  Ibe  Uatmibal  and  SL  Jmeptt  RsO- 
Toad  Company,  whldi  then  and  thoeby  1* 
came  the  owner  of  and  poaaeased  of  the  same.'' 
If  only  a  sale  of  tbe  road  to  anothNoompany  bad 
been  authorized  and  made,  then  it  m^t  very 
plausibly  have  been  contended  that  ute  pur 
chasing  company  took  and  held  it  under  its  owb 
charter  only,  without  the  franchises  and  Mivi 
leges  connected  with  It  in  the  hands  oi  tbt 
vendor  company;  but  consolidation  is  not  ait, 
and  when  two  companies  areaulhorlied  to coM- 
soUdate  their  roads,  It  is  to  be  presumed  Owt  tiM 
ftancbises  and  larivileges  of  each  contbroe  ID  ex- 
ist In  respect  to  tbe  severs]  roads  so  consoli- 
dated. ThispointwBBooasidet«dinthecs8e(< 
Timlititon  v.  Branch.  15  Wall.,  MO  [S  U.  S., 
XXI.,  189],  and  Brarteh  t.OhaHatm,  93  C.9.. 
677  [XXIIl.,  7001.  and  was  decided  in  accord- 
ance with  this  new.    TUs  being  so,  the  as- 


iyCex>^lc 


HuKEEn  T.  St.  Louib,  bto.,  R.  Co.    Opbuxa  t.  Daitibl. 


i  Just  and  propw.  would  in- 
ctnde'tbe  pow«r  to  transfer  to  tbe  couwlidated 
company  UB  fnwchlses  and  prlvilegea  coDDect- 
«d  with  the  road  if  the  law  lUelf  md  not  have 
Out  effect;  and  the  conrt  bu  foand  Uiat  thta 
waa  dona.  We  think,  thenfore,  that  the  point 
if  not  wen  taken. 

lilt  jvdgmMUqf  Via  Virtvit  Oaurt  U  e^girmed. 

Aoaoopy.    Tb*:  _  _ 

JaoMB  H.  HoKeniier,  Clerk,  Sup.  ODDit,0.  B. 


SARAH  B.  HASEIN8,  A^pt.. 
t. 
AT.  LOUIS    &   80DTHBABTEEN   BAIL- 
WAY    COMPANY     (Consolidated),    akd 
JAMES  H.    WILSOK,  Receiver   of   Said 

COMTAVT. 

(Bm  &  a,  Baporter^  eil.  IDS,  icrr.) 


1.  It  an  appaal  la  allowed  In  open  oourt,  Iba  m- 
«aii^  mar  M  UJien  l)y  tbe  ooan  and  do  dtaUonli 
iiiiiiiiaij  : but ir tba aeourl V !■  notilTan until a/t> 
cUte  tern  l»  onr.a  oUatlODmuef  belNued  and 

I.  ItDlca  an  oppaUee  ▼oluntarUr  appaan, 

«oareaBiuiot  proceed  aialDtt  him  irtbe  record  I 

aot  abow  afflnaatlTeIr  tbat  be  bat  been  brousbt 
wttblD  tta  JurMlatlonlvjtnveriiotloe. 

3.  SecOoo  vm  of  tba  Ber&ed  Brxoca.  requires 


This  CMS  aroee  upon  a  petition  filed  Id  the 
court  below,  br  tbe  appellant,  tor  leave  to  pro- 
ceed agaioR  the  Recover  lo  recover  damages 
for  tbe  death  of  her  husband,  J.  B.  IlaaklDa, 


faroaeht  In  a  state  cooit    Sahaequeotly,  br 
der  of  the  court  below,  the  (alt  waa  atopiiea  and 
the  claim  presented  Id  that  court, 

Tbe  «pecia1  oommissloner  to  whom  the  claim 
was  rFfened,  found  in  her  favor  and  reported 
to  favor  of  an  allowance  of  $S,O0D.  The  court 
auMjiined  exceptions  to  Ibis  report  and  enleied 
■  decree  dismissing  the  petition.  Whereupon, 
■be  petitioner  appealed  to  this  court. 

J&r*.  F.  E/VraUMns.  and  R  MeP.  8mih. 


Mr.  Otti^  JiuUee  Wftlt*  deUvered  the  opin- 
ion of  Iba  oomt: 

W«  hare  no  lurisdlctloa  in  this  case.  Theap- 
pdlee  ba*  not  appear^  and  has  never  be«i 
aerved  with  a  dtatioa.  liie  decree  was  entaied 
•oa  tlM  14th  of  June,  1870,  and  at  the  foot  of  the 
•nti7  la  ibefollowinff:  "  Petitioner  praj*  an  q»- 
mbL  which  is  graotea  npon  bond  and  aecurl^ 
Mng  flvoi,  aooordlng  to  law,  within  Ihlrtr 
dan.'  A  oopv  of  what  purports  to  be  an  ap- 
l>ea]  bond,  filed  on  OwSdot  Joly.lSn,  to  found 
IMF.  8. 


certified  that  he  knew  the  ohligors  to 

be  good  and  responsible  for  anj  cost  that  might 
accrue  Id  the  cause,  but  that  Is  not  enough. 
Section  1,000  of  the  Revised  Statutes  requires 
the  Justice  or  Judge  signing  the  dtatioD  to  take 
the  securlff.  Thiu  power  cannot  be  delegated 
'-  the  clerfc  or  to  a  comtnisrioner.    ffBeSla  v 


may  be  taken  bv  the  court  and  no  citation  is 
Decessaiy,  but  if  the  security  is  not  given  until 
after  tbe  term  Is  over,  a  citation  must  be  issued 
and  served.  Eage  v.  B.  R.  Co..  98  TJ.  8.,  71S 
[XXIV.,  (MS).  Unless  an  appellee  voluntarily 
appears,  we  cannot  proceed  against  bim  if  the 
record  does  not  show  affirmatlVelT  that  he  has 
been  brought  within  onr  Jurisdlcaon  by  proper 
notice. 
The  apptai  it  ditmiued,  for  teanf  <^  jvritdie- 

Trne  oopr-    ^^'est : 

JanuaH.  Ho KanDc?,  Clerk,  Bup.  Court, U.S. 


CITY  OP  OPELIKA,  P(ff.  in  Err.. 

RICHARD  C.  DAinEL. 
(See  S.  a,  Bepoitet's  ed.,  US,  los.) 


■LOOOIn 
ilaint  bj 


L  Inasult  on  coupons  for  a. 

amount.  If  the  plaletlff  amoDdi  bis  oomplaint  bj 
"MontliiuliiK  a ■ 

r  leas  tban  till ._ 

.-  review  the  JudirmenL 

S.  TbelurisdiouoD  of  tUa  oourt  depends 

matter  vhicb  IsdlreotJr  Id  dtspute  In  uie  pa: 

oause  Id  wUob  tbe  judoment  or  decree  BOuKht  to  be 
reviewed  has  been  reDaered.aDd  not  upon  Its  collat- 
eral effect  In  a  subaequent  suit  between  the  Mune 
or  other  parties. 

iL  It  la  clearlr  within  tbe  dtscretloD  oT  a  court  to 
permit  an  amendment  nf  tbe  complaint  before  trIaL 

[No.  21.] 
Sabmiittd  OeL  10, 1883.  Decided  OA  19, 1S33. 

F  ERROR  to  the  Circuit  Court  of  the  United 
State*  for  the  Middle  District  of  Alabama. 
The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Memrt,  Joba  T.  Horgmit  and  Brt^g  it 
Thmin^ton,  for  plolntifl  in  error. 

Meur:  Samnel  F,  Blee,  R.  6.  DaniHtaA 
H.  A.  Btrbert,  for  defendant  in  error. 

Mr.  OhltfJuttiet  W»ite  delivered  the  opin- 
ion of  tbe  court: 

The  action  below  was  broui^ht  originally  upon 
one  hundred  nineteen  interest  coupons  cut  from 
twenty-four  bonds  of  the  City  of  Opelika.  The 
bonds  were  Id  tlie  aggregate  for  f'J4,000,  and 
the  ataumnt  claimed  to  be  due  on  the  coupoiu 


an 

ly  Google 
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SurBXMK  Court  of  thb  UmrKD  Statbc 


wu  more  tlian  $0,000.  At  first  a  demurrer  wu 
filed  to  the  compMnL  This  being  overruled, 
the  validity  of  the  bonds  was  put  in  issue  by  va- 
rious pleaa.  Before  trial,  the  plalndB,  Daniel, 
asked  aod  obtained  leave  to  amend  his  complaint 
BO  at  to  includeonly  ninety  of  the  coupons  orig- 
inally sued  for.  After  the  amendment  a  ju^ 
was  impaneled,  and  on  the  trial  the  ninety  cou- 
pons only  were  put  In  evidence.  The  verdict 
was  for  |;4,?S9.e4,  and  a  Judgment  was  entered 
thereon  for  that  amount  and  no  more.  To  re- 
verse that  judgment,  this  writ  of  error  was 
brought  At  a  former  Term,  Daniel  moved  to 
dismiss  because  the  value  of  the  matter  in  dis- 
pute did  not  exceed  99,000.  That  motion  was 
continued  for  hearing  irith  the  case  on  Its  merits. 
We  decided  at  thelast  Term,  in  Elgin  v.  Mar- 
ihaU  JORfe.  £40],  that  our  lurisdiction  depends 
on  "The  malter  which  la  directly  in  dispute  in 
the  particular  cause  in  which  the  judgment  or 
decree  souffht  to  be  reviewed  has  been  ren- 
dered," and  that  weare  not  permitted,  "for  the 
purpose  of  determining  its  sum  or  value,  to  ea- 

■'--  ■■ -^  ■  ■  '         -it  euit 

t.Uke 


ATLANTIC  HDTDAL  mSURASCE  COK- 
PAHY  OF  NEW  YORK,  xi  al..  4b*. 
•. 
GOOD  INTENT  TOW-BOAT  COJIPAST, 
W.  H.  UoLELLAN,  Snbrogated  to  the 
Bights  of  Thb  Ockui  Tow-boat  ConrAit, 
STEPHEN  FLANAGAN  m  ai. 
(See  S.  a,  "3^  Ibnuido,"  Beporter's  ed^  HO-HM 


belwi'en  the 

this,  was  a  suit  on  coupona,  and  the  judgment 
was  for  less  than  io,iK)0,  although  Uie  bonds 
from  which  they  were  cut  amounted  to  much 
more,  luul  the  validity  of  the  bonds  was  one  of 
the  quest  ions  in  dispute.  The  two  cesee  cannot 
be  dJatinguished  in  this  particular. 

It  was  clearly  within  (he  discretion  of  the 
court  to  permit  the  amendment  of  the  complaint 
before  trial.  In  Thimpitm  v.  Btititr,  SSU.  S., 
ew  {XXIV.,  540]  we  declined  to  take  Jurisdic- 
tion where  the  verdict  was  for  more  than  fS,000, 
but  the  plaintiff,  before  judgment,  with  leave 
of  the  court,  remitt^  the  excess,  and  actually 
took  judgment  for  t5, 000  and  no  more.  In  that 
case  it  was  said,  p.  DM  [541];  "  Undoubtedly, 
the  trial  court  may  refuse  to  permit  a  verdict  to 
be  reduced  by  a  plaintiff  on  biB  own  motion;  and 
if  the  object  of  tlie  reduction  Is  to  deprive  the 
appellate  court  of  Jurisdiction  in  a  meritorious 
case,  it  la  to  be  presumed  the  trial  court  will  not 
allow  it  te  be  done.  If,  however,  the  reduction 
is  permitted,  the  erron  in  the  record  wUl  be 
shut  out  from  oiir  re-ezaminatloo  in  cases  where 
our  jurisdiction  depends  upon  the  amount  In 
controversy."  That  cose  was  stronger  in  favor 
of  jurisdiction  than  this.  There  the  reduction 
was  made  after  verdict.  Here  before  trial.  The 
plaintiil,in  effect,  discontinued  his  suit  as  to  part 
of  the  coupons.  He  certainlv  could  have  dis- 
continued aa  fo  all,  and  it  ia  difficult  to  see  why 
be  might  not  aa  to  a  part 

The  writ  U  HtmitMdfor  want  i^fjwritdietion. 
nueoopr.   Teat: 

James  H.  UoSeimey,  Clerk,  Bnp.  Court,  U.  8. 


tllO]     GOOD  INTENT  TOW-BOAT  COMPANT, 

W.    H.    HcLELLAN  Subrogated   to  the 

Rights  of  Tbb  Ocbah  Tow-BoatCowaxt, 

STEPHEN  FLANAGAN  ar  ai.,  Appf,, 

t. 

ATLANTIC  MimJAL  INSURANCX  OOM- 

PANT  OF  NEW  YORK,  n  al. 
874 


1.  The  owners  of  three  staam-tafe  vtdefa  bal 
pumping  maohlnerr  were  empIOTed  br  tbe  mitfcr 
on*)  asentotaihlpsmikata  wharf  in  HewOtteuSi 
wItliaoaTKDon  boatdto  pump  onttto  ahto  for  a 
oompeiuaUon  of  9(10  per  hour  ftvewdi  boMiWba 
oonQnued  until  the  ooalawera  dlsdmvad.  wbra 
the  boats  wem  about  to  bsain  PBi^liiS,tfaB  nulled 
fltatee  Marshal  lefMd  tbe  ship  and  Mqm  OD  a  war- 
rant on  a  libel  forsalvanb  Aner  tbe  nliini«.UK  Mir- 
■lial  took  poaaeHlon  (rfiba  ship  and  dlaplaoei]  lbs  ■>>- 
thoritr  ot  tbe  DMSter.but  permitted  tbe  Idbi  to 
pump  out  tbe  ship.  Aft«r  tber  had  pimiHa  fcr 
about  IB  houi*,ilie  ship  was  laiseaaitdiAoedbi  a  po- 
sition of  latetf.  Ihetun  remalnaf  bj  tbe  aliqi, 
reodr  to  anlst  her  In  ease  w  need^ot  twdvc  dmboi 
their  attendance  was  unnecessary  and  not  reqdwJ 


claimed  each  SBO  per  hour  tor  tbe  whole  time  Id- 
cludln^  the  twelve  daj^Maalvae«>neelabni«a« 

ti  ^Dawed9eilOto«B(b 

«  eaoh  tos.   On  appvl 

otroult  ooDit  Oeaea' 


one  ooiitlnuln|[  Aurinf 
tl  Bh^lneqnttatile:  iM 

m  eBrga,tbartcttofiba 

t)  »  legarded  aa  barln 

U  ad  oaiKo  waie  nMl 

aL_  ,.  .    _   _. idsahavbit betntbn 

dlaobarged: 
&  na  decree  of  tbe  olrenlt  eomt  was  eotend  Mar 

"' June  JB  a  e         

■    -    ~      "ler  Ten 

ta  ta^dS  not  do^ 

D  It.  Ii - 

tltmu 
[Nos.  U.  987.] 
Argvtd0a.ti,lS8a.        Deddad  Sov.5.  mi. 

CROSS  appeals  from  the  Circuit  Cc<vt  of  tbe 
Unltthl  States  for  the  District  of  Louisiana. 
The  history  and  facts  of  tbe  caM  ^ipear  ia 
the  opinion  of  the  cr — ' 

Mt*tn.  Joami*~  ^ 
8.  Bonedlet,  I( 
Company. 

ifMtrf.P.  PhllUpa.  JamttMoQmadlviAW. 
Sailetl  P/iiUipt,to^  tt>e  Insurance  Compauiea. 

Mr.  Jvttiee  Blaitahfbrd  delivered  the  op» 
ion  of  tbe  court: 

These  were  three  Ifbels  of  tnterventhBi  llkd 
in  the  District  Court  of  tbe  United  States  for 
the  District  of  Louisiana,  against  Uw  ahip  TV' 
Dado,  her  cargo  and  freight  and  tbe  proceeds 
thereof,  in  the  registir  ofthat  court,  lorecovtv 
for  salvage  aervicea  rendered  by  time  steain- 
tng*.  The  Rio  Grande,  llie  Nonoan  and  Tbe 
Harry  Wright 


StOeaatt  vhtH  U:  idtw  U  talMr:  ran*  ^ 
See  not*  to  BOation  v.  Jarvk,  U  V.  A.  # 


e.oog 


18SS. 

Tbe  Utid  fn  tlw  case  of  the  Klo  Oreocle  b1- 
Ibm  bb  nnplovmentof  her  owners  on  tbe  STlb 
of  FebnuiT,  1878,  by  the  master  and  agenlaof 
'nwTranaao,  "topompoutaodniseHidBliip 
and  her  cargo;"  witb  th«  pnmpe  and  appliances 
of  Tha  Bio  Grande,  for  a  compenaatloD  of  (00 
per  boor,  and  cUma  |I4,900,  for  398  hottn, 
Irom  6  o'clock  P.  U.,  on  February  27,  till  4 
o'clock  A.  H.  on  Hatch  19.  Italleges  that  tha 
Uanh&l  of  tha  United  StalM  seized  tha  Hhip 
while  the  work  was  going  on,  and  directed  the 
libelants  to  proceed  uodet  the  contract 
the  work. 

Tbe  libel  tn  the  case  of  The  Konnan  alleges 
an  en^tloTmsmt  of  her  owners  on  the  STth  of 
Fd>ntaiT,  by  the  master  and  agents  of  TheTor- 
udo,  "to  aadst  in  pumping  out  and  raising 
Hid  ship  and  caiso,  tiy  the  nse  of  The  Nor- 
man and  her  appliances,  for  a  compensation  of 
$00  per  boor,  and  cUms  918,900,  for  278  houia, 
bom  S  o'clock  P.  H.  on  February  27,  till  8 
o'clock  A.  H.  on  March  II.  The  libel  alleges 
that  the  ahip  was  nnder  seizure  by  the  l^flr^pRl 
when  Oie  work  was  commenced,  and  that  the 
M»"Ji«i  contlnned  tbe  ierrlcesof  The  Norman 
tin  the  sarlng  of  the  ship  and  c»*go  was  folly 
■asnred. 

The  Hbel  in  (he  case  of  Tbe  Rio  Oraode  al- 
leges an  employmmt  of  her  owners,  on  Febru- 
ary 27,  to  pump  water  out  of  tbe  ship  asd  to 
remain  near  her  afterwards  ready  to  renderserr- 
loe,  tot  a  compensation  of  |B0  per  hour,  and 
daima  tll.WO,  for  334  hours,  from  10  o'clock 
P.  M.  OD  February  37.  till  8  o'clock  A.  M. 
Mwchff.  The  Hbd  alluea  that  the  ship '  _ 
raised  and  saved,  with  her  cargo,  late  in  the 
afmnoanof  FebriiarrSSi  and  that  tbe  Marshal, 
after  lie  aeiied  tbe  snip  and  cargo,  coutjnued 
tha  employment  of  the  tog  under  Boid  contrecL 
Tlte  reaiBtance  to  these  claims  is  made  by  tbe 
mkderwrlters  on  the  cargo,  to  whom  the  careo 
was  abandoned.  Their  answer  alleges  that  the 
ahip  and  cargo  and  her  freight  were  seized  by 
I  tbe  M^^hai  about  midday  of  February  27; 
that  Um  three  tugs  came  atnut  sundown  on  the 
STth,  bai  performed  do  eSeciire  serrlce  in 
pumping  during  that  night;  that  effective  pump- 
n^  bc^n  the  next  morning,  and  that  by  noon 
of  tbe  38tb  tbe  ship  was  raiied  out  of  tbe  water, 
and  was  free  from  all  danger  of  sinking  or  again 
taking  In  water. 

Tbe  district  court  awarded  fl.OOO  to  each  lug, 
one  half  to  her  owners  andtheother  half  toher 
crew.  The  owners  of  tbe  three  lugs  appealed 
lo  tbe  circuit  court,  and  that  court  nwaritpd  to 
the  owners  of  each  tug  tl,000,  and  tbey  have 
Bppealed  to  this  court  The  circuit  court  found 
tbe  facta  and  the  conclusioiu  of  law  on  which 
If  rvodcnd  iu  decree.  There  is  no  bill  of  ei- 
eeptiona,  and  ottr  review  of  the  decree  must  be 
Bndlcd  to  a  determination  of  the  questions  of 
lair  KrUng  on  tbe  record.  The  material  flnd- 
Inga  at  bet  by  tbe  circuit  court  were  as  fol- 
lowa:  "The  ship  Tornado  was  a  vesael  of  1,720 
tooa  bnrdon,  and  had  come  to  tbe  Port  of  New 
Orlenna  for  a  cargo  of  cotton,  which  she  had 
supped  and  stowed  away,  to  the  amount  of 
■.ISO  faalesL  Qte  was  almost  ready  for  BBS,  and 
WM  tyiag  alongsida  the  wharf  In  tbe  Iblrd  dis- 
trict ci  tba  City  of  New  Orleans,  at  the  foot  of 
Marigay  Street,  when,  on  Stmday,  the  94tb  of 
Wttmumry,  18t8,t  six  o'clock  A.  M.,  smoke  was 
loaad  eoinfaig  out  of  tbe  main  hatch,  and  a 
U»U.  8. 
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number  of  the  crew  were  at  once  sent  to  the 
nearest  fire  alarm  box,  and  the  fire  department 
of  tbe  Ci^  of  New  Orleans  were  quickly  on  the 
spot.    Tbe  main  hatch  having  been  opened,  tha 


« throw 


nre^nginea  immediately  commem 
water  down  the  main  hatch,  which  they  con- 
Unned  to  do  until  nine  o'clock  A.  M.,  when  tbe 
main  hatch  was  closed,  and  the  steam  gas-boat 


to  attempt  to  ex^n|ruish  the  fire,  which  at  tbat 
time  was  taglng  qinte  violently  in  tbe  bold,  by 
attempting  to  flll  the  vessel  with  carbonic  acid 
gas.  This  continued  until  nine  o'clock  P.  H., 
when  the  main  batch  was  opened,  and  it  was 
found  that  there  was  leas  smoke  than  there  had 
been  before  the  experiment  with  the  gas  had 
commenced.  The  engineer  of  The  Protector 
went  down  the  main  hatch,  and  having  hooked 
onto  somebaleeof  the  cotton  they  were  hoisted 
up  and  landed  on  the  levee  greatly  charred. 
In  the  meantime,  the  fire-engines  were  pump- 
ing in  water  through  the  batch  hole,  and  tbe 
smoke  was  increanng.  A  bole  was  then  cut 
In  tbe  declc  abreast  Die  main  rigging  on  tlie 
starboard  ride,  and  some  fourteenbales  of  cot- 
ton were  got  out  of  this  bote.  At  six  o'clock 
P.  M.,  smoke  was  greatly  Increasing  and  the 
hatches  were  again  put  on,  and  the  hole  in  the 
deck  covered,  and  The  Protector  again  com- 
menced pouring  carboqic  acid  gas  into  tbe  hold 
of  the  vessel,  and  continued  doing  so  during 


Aapinwall,  Tbe  Charlie  Wood.  The  Ida,  Tbe 
EUa  Wood  No.  2,  The  Joseph  Cooper,  Jr. ,  and 
The  Wasp,  had  all  got  there,  heanng  tbat  the 
vessel  was  in  peril,  and  were,  with  tie  Are  de- 
partment, engaged  in  pouring  water,  with  their 
more  or  less  powerful  pumps,  upon  the  fire,  at 
all  times  when  tbe  gas  experiments  were  not 
goingon.  Arrivingatihe  scene  of  the  disaster, 
some  eariier  than  others,  they  were  all  there 
durlL;  the  whole  of  the  first  day.  On  Uonday, 
lhi2^thofFebruaiy,  at  six  o'clock  in  the  morn- 
ing, tbe  main  hatch  was  opened,  and  tbe  bole 
that  bad  been  made  in  the  oeck  was  uncovered, 
and  the  smoke  was  found  lobegrc&tiy  Increased; 
some  thirty-two  bales  of  cotton  were  at  this 
time  tiken  out  by  the  stevedores.  Tbe  fire  de- 
partment was  hard  at  work  pumphig  water,  and 
several  boles  were  cut  in  the  decks,  trying  to  , 
get  at  tbe  seat  of  the  fire.  The  main  pumpa 
were  taken  up  to  allow  tbe  boae  suction  to  be 
put  down,  and  Tbe  Protector  and  the  steam- 
engines  were  pumping  out  tbe  water,  part  of  tbe 
day.  but  Uie  smoke  upt  on  increasiiiK.  At  six 
o'clockP.  H., there  were  twelve  feet  flxinclies 
of  water  in  the  hold,  and  the  dmft  of  water  aft 
was  twenty-three  feet  ei^t  inches,  and  for- 
ward twenty-five  feet  dx  Inches.  At  eleven 
and  a  half  P.  H.,  the  smoke  was  still  increasing 
and  appearing,  and  the  crew  were  emploved  in 
landing  tbeaails  and  new  ropes,  aldngstuff^and 
all  that  could  be  got  at,  on  the  wharf.  OuTuea- 
day,  the  36th  of  February,  at  six  o'ckick  A.  H.. 
Canby,  the  regular  stevedore  of  tbe  veasel,  and 
his  men,  came  on  board  and  landed  the  boMa 
and  water  casks  on  the  wharf,  tore  up  the  for^ 
ward  deck  andcarllngsandcommencedsosava 
cargo.  By  noon  the  stevedore  Oiysdale  had  one 
hundred  eighty -one  bales  landed  and  Mr.Canby 
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one  hundred.  Ttke  fire  department  w«n  pour- 
ing in  water  during  die  n^t  and  all  tbe  fore- 
[114]  noon,  and  stiU  the  smoke  lncrea0ed,and  hy  noon 
tbe  men  wera  forced  to  come  up  from  the  hold, 
and  the  flie  brigade  wera  set  to  woilc  to  fill  the 
ship  with  WKler,  it  having  been  delennined  bj 
the  captain  that  tbe  onlj  chance  of  saving  Bn~ 
part  of  the  ship  or  cargo  wa«  to  fill  her  wit 
water  and  rink  her,  it  being  deemed  impossible 
to  stop  the  fire  otherwise;  and  about  7  o'clock 
P.  M.  of  Tuesday,  Febmaiy  36,  the  ship  sank, 
the  water  being  two  or  Ojree  feet  above  the 
mnin  deck.  On  Wednesday,  February  27,  El- 
lis, the  master,  and  Shultz,  tbe  agent,  of  The 
Tornado,  made  a  contract  vrith  the  Tow-Boat 
Associaticn  to  which  The  Norman,  Rio  Grande 


for  each  boat,  to  be  continued  until  the  boats 
were  discharged.  After  the  making  of  said  con- 
tract, and  while  The  Tornado  atill  lay  upon  tbe 
bottom  of  the  river,  The  Protector  filed  a  libel 
(orsolvage  against  The  Tornado  and  cargo  and, 
by  virtue  of  a  warrant  issued  on  said  libel,  the 
United  States  Marsh&i  seized  The  Tornado  and 
cargo  when  tbe  said  tow-boats  were  about  to 
begin  pumping  ber  out.  After  the  seizure,  tbe 
Marsha]  took  possession  of  The  Tornado  and 
displaced  the  authority  of  tbe  master,  but  per- 


tnenced  pumping  out  The  Tornado  early  In  tbe 
evening  of  February  27,  assisted  by  other  tugs 
and  the  Sre  department  of  Ibe  Cit^of  New  Or- 
leans, and  aucceedod,  with  said  assistance,  at  12 
o'clock  JI.  of  Thursday,  February  38,  in  raisi 
The  Tornado  and  plaL-ing  her  in  a  position 
eafetf.  The  «01cient  work  of  putting  out  The 
Tornado  vras  done  between  6  A.  M.  and  13  H. 
of  February  28.  The  aald  pumping  service  was. 
done  without  serious  d&agBT  to  the  tow-boats 
by  which  it  was  rendered.  Tbe  total  valuation 
of  tbe  property  saved  was  {140,090. 75.  The 
value  of  Uie  tow-boats  In  the  aggregate  was 
(75,000;  and  their  daily  expenses  were  each 
$100,  when  actuallyat  work.  The  usual  charge 
made  by  tugs  in  the  Port  of  New  Orleans  Is 
from  to  to  f  iSperbourforpumping.  Tbesaid 
tow-boats  remained  alongside  The  Tornado  aft 
er  she  was  raised,  ready  to  render  her  assistance 
in  case  it  was  needed,  for  the  period  of  about 
twelve  days,  but  such  attendance  was  unneces- 
sary and  not  required  by  any  perQ  of  The  Tor- 
nado and  cargo,  and  tbe  flra  aeparUnent  of  the 
,  cdtywas  also  at  hand  ready  tooztinguish  afire 

1 1 1  o]  in  The  Tornado  should  it  again  break  out.  The 
three  tow-boata  of  the  appeUanta,  at  the  time  of 
making  tbe  contract,  were  out  of  service,  laid 
up  on  Uie  other  aide  of  the  river,  without  crews 
or  provisions,  but  were  immediately  manned 
ana  victualed  and  brought  over  and  bid  along- 
side of  Tbe  Tornado  In  the  afternoon  of  Wed- 
nesday, tbe  37th  of  February.  At  that  time 
there  were  no  other  tow-boats  alongside  of  The 
Tornado.  The  said  tow-boats  were  provided 
with  machinery  and  pumps  for  extinguishing 
fires  and  pumping  out  sunken  ships." 

The  circuit  court  found  tbe  following  con- 
clusions of  law  from  these  facts:  1.  The  con- 
tract made  by  the  master  and  a^t  of  The  Tor- 
nado tor  pumping  her  out  was  Inequitable  and 
ought  not,  under  the  facts  of  the  case,  to  been- 
forced,    2,  The  service  rendered  by  the  three 


JvamserTi.  . 

grade.  8.  Each  of  Uiem  sbould  be  tllomd 
f  1,000.  4.  The  cost  of  the  appeal  should  be 
paldontoftliefundintheregistiy.  ThedeOM 
WM  that  the  owners  (d  each  tug  ncover  |l  ,(»• 
bom  the  fund  in  the  registry  and  that  the  coai 
of  the  appeal  be  paid  out  of  that  fund. 

The  Bole  question  to  be  conddeied  on  the  ip 
peal  of  the  appellants  Is,  whether  tbe  amonnu 
which  the  circuit  conrt  awarded  to  them  settnl- 
ly,  as  owners  of  Uie  three  ateam-tnga,  should  bt 
Increased.  The  errors  assigned  t^  the  ippd- 
hmts  are;  (1)  that  the  drcnit court  held  tbit  tlit 
contract  for  pumping  out  the  ahip  was  iiieq<ii- 
table,  and ou^tnot.undertbe facta ofthecssc. 
to  he  enforced;  (2)  that  itheld  that  the  tiinp 
service  was  of  a  low  grade;  (8)  that  It  aUoiced 
toeacbboaton]ytl,0(W.  These  are  all  ass^ 
as  errors  in  conclusions  of  law.  Tbeie  is  no 
complaint  made  by  the  libelants  of  the  coodo- 
aliw(.;iaw  that  the  service  waa  ft  salvage  aov- 
ic& 


salvage  to  be  awarded^  although  stated  t?  tbe 
circuit  court  in  the  form  of  aconcluuonof  la*, 
is  l^.-gely  a  matter  of  fact  and  discteUoDiWlikh 
ca:  Jiot  be  reduced  to  precise  rules,  butdepeois 
up  jn  a  consideration  of  all  the  drcurostancn  ol 
each  case." 

We  are  of  opinion  that  no  groond  is  ibom, 
on  the  facts  found,  for  awar^ng  ft  UtgH  ma 
to  the  appellanla  than  the  circuit  conrt  allowed 
them.  The  contract,  aa  found,  waa  a  coatnci 
made  by  tbe  master  and  the  agent  of  the  tliip 
with  the  association  to  which  the  three  tup  be- 


tinued  until  tKe  boats  were  discharged.**  Tbie 
does  not  give  a  very  dear  idea  as  to  what  tbt 
contract  was.  If  the  pumping  outabooMbe 
completed,  there  could  be  no  contlDuaDCe  of  the 
service  of  pumping  out  the  ship,  oor  of  tte  odd- 
tract,  as  a  contract  to  pump  out  tbe  ship.  It 
tbe  contract  was,  that  the  compensation  ttamcd 
should  continue,  in  any  event,  andwhelhatbe 
ship  was  pumped  out  or  not,  uniQ  the  bosu 
should  be  discharged,  the  attendance  ut  tlie 
boats  alongside  m  the  ahip,  after  she  *** 
pumped  out  and  raised  and  placed  in  a  pesltko 
of  safety,  the  boats  bdng  ready  (o  tender  anbi- 
ance,  in  case  It  was  needed,  for  a  period  of  abooi 
twelve  days,  is  found  to  have  been  unnecessu; 
and  not  required  by  any  peiQ  of  The  Tonada 
and  cargo.  It  la  not  found,  as  a  fact,  that  the 
lx>ats  were  formally  discharged  hj  tbe  nanrr 
or  agent  of  the  ship.  But  it  Is  found  that,  after 
tbe  contract  was  made  and  while  the  ddp  dSi 
lay  at  the  bottom  of  the  river,  and  whoi  tie 
boats  were  about  to  b^^  to  pomp  herool,  tbe 
Mnrshal  adzed  the  ship  and  cargo  oDderawir- 
rant  on  a  libel  for  salvage  filed  against  Ibt  Aif 
andcarm,  and  took  poewadonol  Ibe  sh^ano 
displaced  the  authority  of  the  niMter,  but  per- 
mitted the  boats  to  proceed  and  pomp  out  tbe 
ship,  and  that  they,  with  other  oaaistBDce, 
pumped  out  the  ship  and  txised  her  and  plaoed 
ner  in  a  position  of  safetybyapnin[dngterTict 
of  about  eighteen  houra.  It  fa  not  toand  thai 
the  Marshal  requested  or  sanctfa»>ed  in  any  **.v 
the  continued  presence  of  the  tugs  after  toerto 


raised  an^  made  safe,    "ros  ftaUMrity  d 
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eqoltable;  mud  Uiat,  u  acalnst  tbe  Insurars  of 
the  cargo,  tlie  ri^t  of  t£a  boats  to  compeuBS:- 
tioD  muM  be  tenided  tts  Itavliig  terndnated 
wben  the  ahlp  aul  car^  were  raued,  and  "-  - 


roeot  for  nlvage  compeiuBtlon  is  Bubject, 
•moiuit,  to  the  ^ement  of  Ote  court  u  to  its 
being  equitable  and  confomuble  to  the  metiis 
of  the  case.  Fan.  Ship.,  806;  The  mim  and 
Gmrge,  Swebey,  868,  Jodbb,  Salvage,  94  <t  107. 
The  floal  decree  of  the  dicnlt  court  was  en- 
ter«d  CO  the  S4th  of  Hay.  1880.  On  the  36th 
of  June  foUowIng,  the  oitdennlten  on  the  cai^ 
go  filed  a  poUtloo  in  the  drcnit  court  i»»yiiig  a 
crooi  appMl  to  tliii  court  from  the  dKree,  and 
It  vu  allowed,  returnable  at  the  October  Term, 
1880.  On  the  Sth  (d  JuIt  fdhtwinK,  the  bond 
on  tbe  croM  Mipeal  was  filed  In  the  c&cuit  court. 
But  the  appeUanta  In  the  ctom  appeal  did  not 
docket  it  nor  enter  their  appearance  on  it,  in 
thia  court,  untQ  September  37, 188S ;  and  tbe 
•ppellees  in  it  an  entitled  to  have  it  diamiSBed. 
^V>By  ».  fiHwa,  90  U.  8.,  WWIXSy..  8041: 
Th*B.&.  (Wo™«,106U.8.,«7riKVL,1066]. 
Tli*  ercm  ajfptal  i»  ditmitied  ana,  <m  lit*  appeal 
^tht  Ubdantt,  t/udterettffHi*  Oireuit  Qturtu 
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DOUBLE   POIMTBD   TACE  OOMPiNT, 
Appt., 
*. 
TWO  RIVERS  MANtrrACTUBING  COM- 
PANY hi  ai. 
(Bee  8.  CL.  Beportnl  ad.,  UT-UL) 
Later*  patent,  9aUdityof—patentaiiU  intention. 


n.  The  ant  —  , -. 

loted  FWiniaiT  ID.  ISTi,  to  tlM  Doutde  Polnl 

-•-  " ,■•  ualffneesof  Purobes  Hil«a,' 

**  ImproTeoient  Id  bell  ear*,"  uai 
"sound  EtuplQ  fitfteol 


k  Oi>mpai>7,  ■•  m 


patent  Ho.  117BA 
-  -— "-  -mioa 

■U  ear*,"  DBiu- 
ilofF  d.  tot  balb, 
nans  points  t 


aada  wttfa  Uia  dinBonallToutpenetnans  points  t 
and  SJoop  four  sod  bodr  t^  «Ud  lUiwoDaUy  eat  points 
beans'  poalliiMisdaiaet  roTtbiSoeitobendnpwaid- 
lT  in  flriTUic  Into  the  wood,  Meet  Iorth,"d 

■BT  pMUDtabtolDi-eolion. 

jC  nwaeoommonlr  known  that  tbe  eSeot  of  Bdi- 
MaooU  out  00  a  penetratina  point  was  to  foroe  tbe 
Botea.  In  belns  driTBD,  In  ■  dbecUoo  emy  f  rom  the 
iuu  'DoaUapotntedetsirfea.vHtiBdlagfMiBlout 
)aif>  point,  but  tbe  dlagnuU  eutoD  one  pout  oni 
■mnjj-  and  outer  Ala,  and  on  tbe  other  point  on  i ._ 
I?<^  *»d  outer  rtde,  as  tbe  ftaple  WM  driven,  wera 
old.  ih»  Meet  bi  drlTtncbMnfto  brinv  the  polnte 
tpjgthar;  ead  I* we  wm  nothing  mora  than  me- 
^i^nti**'  aUU  tu  puttlaff  ttie  dlMonal  outa  on  tbe 
^^^  atdo  of  (Mb  lev,  so  aa  to  InoUiM  both  pobila.  In 
ifc  i » liijj  to  tbe  Moe  dlieMlan. 

t.  XIm  — Bood  olatm  of  the  patent,  namelr.  "t 
The  ouu>*i>  ""**'''*  waaber  4.  In  eomblnatloii  with 
(bs  compound  l«ll  fae)nil»|  etac^e  il,  bsTtng  up- 
wMjaiy  Mititiatliufpotnia*,  i, ana  loop  «,Mr—"~ 
^  ^m^waa  evened,"  dOM  not  let  fortib  a  ] 

-|l>»-f  BOtaa  br  Mr.  /aattta  Blsicbvoud. 
IM  r.  &  U.  S.,  Book  37. 


able  oomblnatJongbutonlyan  amrantkin  of  pans. 
Neither  the  alapte  nor  tbe  washer  ^eota  or  modt- 
Sea  the  action  of  tbe  other. 

[Ho.  78.] 
Argued  Oet  tB,  IBas.        Deetded  ir<m.  S,  isas. 


The  historr  and  facts  ol  the  case  appear  in 
tbe  O[diilon  of  the  court. 
Mr.  A.  T.  Brieaen.  for  appellant 
ifr.  Wb.  p.  I<TBd«,  for  appellees. 

Mr.  Justict  Bl»teliJbrd  delivered  the  opin- 
ion of  the  court: 

Tbia  la  a  ault  in  equity  brought  in  the  Circuit 
Court  of  tbe  United  SUtea  for  the  Eastern  Dis- 
trict of  Wisconsin ,  for  the  inMngement  of  letters 
patent  No.  H7M3,  granted  February  10, 1874,  to 
the  plauitifl,the  Double  FoiutedTaclcCompany, 
aa  aeaigneesof  Furches  Hilea,  the  inventor,  for 


_.  bill,  and  the  plalotiQhaBap- 

aiBu  uj  this  court. 

Tbe  specification  of  the  patent  says:  "Wire 
•taples  have  been  cmplovea  to  form  the  fasten- 
ing eyee  for  bails,  and  uese  have  been  driven 
into  the  wood  with  the  penebating  points  near- 
ly at  ririit  angles  to  the  surface,  and  In  use  ttiey 
are  liable  to  puU  out  hr  the  we^t.  Hy  inven- 
tion conaisis  in  a  ball  fastening  staple  made  of 
wire,  with  the  penetratinc  enda  cut  at  aucb  an 
angle  that,  In  driving  Uiem  into  the  wood, 
theywill assume  an  upward  Inclination  ao  that 
the  weight  will  lend  to  force  such  points  in- 
wardly rather  th&n  to  draw  them  out,  and  the 
beudiug  of  tbe  ends  in  clinchingwill  always  be 
ui>wardlj,  thus  making  a  better  and  more  reli- 

lie  article  Uion  heretofore;  and  I  combine  with 


such  fasleuiug 
the  bail  from  contact 
with  tbe  wood  or  the 
paint  thereon.  In  the 
drawing.  Figure  1  is 
a  section  of  the  fast- 
ening complete;  Fig- 
ure Sahows  the  com- 
Eiund  staple  faaten- 
g  separately;  and 
Figures  la  an  eleva- 
tion of  the  washer. 
The  wood  woric,  a, 
reptesenU  part  of  a 

Gil  or  tub,  and  tbe 
U.b.isofwiie.hav- 
ing   eyee,  e,  at  the 
ends, which  are  bent 
ao  aa  to  stand  paral- 
lel, or  nearly  so,  to 
each     other.       The  \ 
compound       staple  ^""^ 
faatenlDg,  d,  is  made     FIq.m, 
with  the  penetrating      ^*. 


the  body,  5.  '  The  *f/ 
ends,  2.  8,  (d  the  ■•AJl* 
wire  are  cut  disKO- 


metallic  washer  to  keep 


fij.l    [iwi 


nally,  so  that,  intmvingthemintothewood.the 
tendency  is  to  bend  upwardly  aad  clinch,  and 
they  wlD  usually  be  longenouffb  to  pass  through 
the  wood  and  be  cUnched.    Tbe  body  (d  the 
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■lieet  metu  washer  «  prerents  the  ejee  coming 
■gabut  tho  wood.  TlwpoInlsofthesUplepeii- 
etnte  the  wood  npWBidlj  so  as  eOectually  to 
nnretit  tlu  lUple  pnlUag  out  under  the  ordi- 
naiT  Btnln  to  wUch  it  is  mbjected."  The 
dauna  of  the  Datent  are  these:  "1.  The  com- 
pound  Btaple  fasteniiig  d,  for  bails,  made  with 
Oie  diagonally  cut  penetratiiig  points  2  and  8, 
loop  4  and  body  6,  taid  diagonally  cut  points 
bdncpodilonedasset  forth.ioas  to  bend  up 
ynimy  In  driving  Into  the  wood,  aa  set  forth. 
9.  TheoonTexmetalllcwash«r«,inconibitiatlon 
with  the  compound  baU-fastenlng  (taple  d,  hav- 
ing upwardlj  penetrating  points  2.  S,  and  loop 
i,  a^  and  for  thaparpoaes  specified." 

Tlte  gM  of  the  inventicm  set  forth  In  tlu  de- 
•criptlve  part  of  the  apedncatlon,  m  for  as  the 
Ont  claim  is  coocemed,  la  to  cut  the  two  pene- 
trating enda  of  the  wire  diagonally,  and  in  sncb 
a  way  that,  while  the  Maple  la  being  driven,  t>!e 
cutfaoeairillbothof  thembe  mtlte  lower  sik«, 
and  the  two  penetrating  ends  will  both  of  them 
Indlneupwudlv.  It  is  sbonn  to  have  been  com- 
monly known  taat  the  effectof  abevel  or  a  di- 
rul  cot  OB  a  penetrating  point  was  to  force 
poln^  Id  bdngdriven, In  a  directiOD  away 
from  the  bevel  or  cut.  Double  pointed  staples, 
with  a  fiiagnnfti  cut  ou  each  point,  but  the 
Hhjnnai  cut  on  oiie  polnt  on  the  upper  and 
outeralde  and  on  the  other  point  on  the  lower 
and  outer  ride,  as  the  staple  was  driven,  were 
old.  They  were  used  to  secure  wire  screens 
as  giiatds  tar  windows.  The  eSect  la  driving 
them  waa  to  bring  the  two  points  together,  t^ 
throwing  them  towards  each  other,  thioueb 
tbcir  movements  in  opposite  directions.  The 
mechanical  action  embodied  was  the  forcing 
each  point.  In  being  driven.  In  s  direction  away 
from  its  bevd  or  cut  The  result  was  that  the 
legs  of  the  staple  were  bent  and  came  together, 
and  were  thus  clinched  in  the  drlvinc;,  and  it 
was  more  difficult  to  pull  out  the  staple  than  If 
the  legs  had  gone  in  without  bending.  In  view 
of  thfi  Kate  of  the  art,  tbere  was  no  patentable 
invention,  and  nothing  more  than  mechanical 
skill,  in  puttlne  the  diagonal  cuts  ot  bevels  on 
the  same  side  of  each  I^  of  the  staple,  so  as  to 
^ve  both  points,  in  dnvine,  an  InclinatioQ  in 
UM  same  dlrecdon,  that  (nrecUon  l>eiQE  one 
away  from  both  bevels,  and  in  using  the  device 
to  fasUn  a  bail.  This  was  tbe  view  taken  by 
ine  drcult  courL  There  is  no  suggestion  in  the 
QMcification  or  claims  as  to  any  invention  or 
novelty  in  the  form  of  the  loop,  or  of  the  body, 
ot  in  ute  relative  lengths  of  the  two  penetrating 
points,  or  as  to  the  angles  formed  by  such  points 
«ith  tlte  loop  or  the  body,  before  driving.  The 
«o  cutdnc  the  penetrating  ends  that  they  will 
both  of  them  incline  upwardly  in  driving  is  the 
only  feature  of  invention  set  forth,  and  to  this 
the  patent  mutt  be  limitod,  so  far  as  the  first 
claim  is  concerned. 

The  seoond  claim  is  for  the  washer  In  com- 
binatfonwiththestapleof  the  first  claim.  This 
is  not  a  patentable  combination.  There  is  only 
■n  aggregation  od  parts  when  the  staple  is  used 
with  tlie  washer.  Tbe  use  of  the  wa<iher  is 
stated  in  thespedflcation  to  be  to  keep  the  eye 
at  the  end  of  the  ball  from  contact  with  the  wood 
or  the  paint  thereon.  The  upper  point  or  leg 
ofthe  staple  goes  throu^  the  eye  and  thiou^ 
6JR 


the  center  of  the  washer.  Buttbepreaeaceottk 
washer  does  not  modify  or  affect  the  actun  of 
the  staple,  nor  does  ilie  staple  modify  or  affnl 
the  acuonot  the  washer.  The  washer  keqa  Ike 
eye  of  the  bail  from  rubbing  the  wood  U  0* 
pail.  It  would  have  the  tame  effect  If  It  aae 
fastened  in  some  other  way  than  by  havbigik 
leg  of  the  slApIe  pass  throu^  it,  and  tbe  i^le 
would  in  BMcb  case  liave  (he  same  opathn 
which  it  now  has. 


SIANHATTAN  LIFE  IN8URAHCE  CC* 
PANT.  Ftff.  in  Brr., 

JOHN  Q.  BROUQHTON,  Trustee. 
<See  B-  C  Beporter^sed.,  in-lB.) 


*  I.  A  iadsmeDt  ot  nonnilt  Is  no  bar  to  a  nrv  *»- 
tloii.  and  orno  oelght  lu  evMeiioe  at  ttw  trU  « 

e.  Pending  an  Botkin  In  B  court  ol  tbe  Slate  at  Hm 
T  ork  anJnst  a  Corporation  eatattUabed  In  ttail  Saat. 
br  a  wfdow.'a  oitliea  of  New  Jenev,  upon  s  pcttT 
M  Ingnmnoe  on  the  life  o(  ber  buaband,  tfaepkint' 
tffasBisDed  tbapolkr  toaoltbeo  ot  New  left  a 
tnist  for  her  beneflt,  and  waa  afterwank  DOosiAM 
bj>  order  ot  the  court.  Upon  ■  aubaeqiMot  Mtat* 
tw  the  trustee  to  another  court  of  tbe  atatc  b  I*  »■ 
" — idof  hlr- ■" •" — * "- 


Ueved  of  his  trust,  ii  MtlMb  of  Ne  w  Jefi 

ueat  appointed  trustee  bi  hia  stead,  una  av» 
ills  apnointment  waa  to  Mnble  a  utt  00  tk(  pD^ 
to  be  brousbtin  the  Circuit  cnuK  of  tbe  rnrf 
._  _i...i — 18  iiterwards  brought  aooonllnftf- 
...  -v — u  — .  •--  ^r:s.^.^^ggg^^ 


S.  A  eelt-klUlnK  bj  an  tDsaa- 
iaa  tlie  pbjilaU  naiuie  and  oo 
bilt  not  lia  moral  aspect,  la  a 


.  -. ^ of  a  oondltloD  m  a  paW<M- 

■unmoe  upon  his  lue,  that  the  poUor  ■tall  M  «■ 
In  case  be  shall  die  br  suldde,  or  t^  tto  baa*  b 
Justloe,  or  In  oonaequenoa  of  a  dud,  or  of  thi  iw- 
tlon  of  unr  law. 

[No.  83.1 
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States  for  the  Southern  District  ot  Kr* 
York. 

k  This  action  was  brought  In  the  court  bcb*. 
1^  tbe  defendant  in  error,  to  enforce  tbe  pty 
ment  of  an  insurance  policy  <ai  thelUeafIn° 


fgxusoi . 

1^  trial  resulted  in  a  verdict  and  Jttdpaai 
'oTthepWnti£Ffortn,S48.78,w)thoaaCa,wlNr 
ipon,  the  defendant  sued  ont  this  writ  of  Bit* 

The  history  and  facta  of  the  case  mote  fnO 
ippear  in  the  opinion  of  tbe  coorL 

Mr.  Jmimmm  OUa  Hny*.  foi'  plaintiff  lae 

•Head  notes  br  Mr.  JttMe*  Okat. 


Nora.— OmMtraefiwa  qf  «  m 
1A«  eornplalnt :  iHMtuilfoii  In  ac 
tUf;  a  ^nnttt  to  no  b-  * 

&ow.).S61. 

iw«<"«*««f SSWfc^WiMa to  Ufa m.o>. 
Tttir,  as  D.  a,  XXL,  ai 

utr.s. 


ly  Google 
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ride" 

I  man  lake  bis  life,  knowing  and  intending  the 
cODtcquences  ot  bit  act,  it  is  Ills  act  vrithin  the 
meiuilDg  of  the  policy,  and  It  is  immaterial 
wbether  be  did  not  know  the  difference  between 
tieiit  and  wrOQK;butif  be  was  so  insane  that  he 
diu  not  know  that  his  act  would  kilt  him  and 
did  not  intend  it  should  it  was  not  his  act  with- 
in the  meaning  of  the  policy. 

Tbe  qnestioii  is,  whether  the  self-kUling  is  bis 
own  act,  and  not  whether  It  was  his  responsible 
set. 

This  ii  the  Uw  of  New  York,  the  ben*  of  the 
toatnct; 

FaT.2ifuBT./M.O>.,S0N.T.,  lSS;Jftaun 
T. /n*.a»., 56 N. T.,  6Blj  I>tGi>^>nai. In».Co., 
ee  N.  T..  232;  Weed  f.  Int.  Ob.,  70  N.  Y..  Ml; 
and  of  Uutschnsetts:  Dtan^.  /n«.a>.,4  Allen, 
M;  Cooverv.  Int.  Co.,  lOa  Haas.,  227;  and  of 
f^nsTlrania  and  other  Btatea:  Int.  Co.  i.  ItOt, 
74  Pa.,  176;  St  L.  Jfitt  L.  Int.  Co.  t.  Grawt, « 
Boab,  288;  and  of  England:  BorraOaat  t.  .Hun- 
ter, 6  JL  *  a.,  888;  D^ttuT  t.  Amir.  Co.  " 
B«aT..  603. 

Th«  cases  of  /«.  Oo.  r.  Terry,  18  Wall.,  590 
(ftj  C.  S-.  XXI.,  241);  7n*  Co.  t.  Boda,  95  U. 
8..  283(XXIV..  4Sd),  althouEhseeming  to  adopt 
a  lomewtiat  dUteieni  doctrine  from  the  above 
casea,  do  not  go  at  far  as  the  kamed  Judge  be- 
low in  hi*  ch^ge. 

There  la  no  ^dence  of  any  insane  Impilse  in 
lite  case.  On  tbe  contrary,  the  evidenceshows 
a  deliberately  planned  and  intelligently  exe- 
cnl«d  act  of  suicide. 

The  court  below  had  no  Jurisdiction;  or  if  tbe 
plalDtift  was  a  citizen  of  New  Jersey,  it  should 


not  have  exercised  Its  Jtirisdlction,  ueappoii 
.haTing  been  made  merelylo  bring  the  I 
wbere  it  waa  supposed  a  more  favorable 


rule  existed  Ilian  in  New  York. 

Tbe  same  fsniea  Involved  in  this  action   

tried  in  the  case  in  die  Conrt  of  Common  Pleas 
fmbe  City  of  New  York,  and  the  Judgment  in 
that  caM  WM  a  bar  to  the  preaent  one  and  an  ea- 

aSicfar  V.  Bitter.  62  N.  T.,  878. 

"      *«eventof  an  .  -     -  ■ 

t  «I  the  Jndgmi 

moB  Pleas  ^urald  be  dedncted. 

Mr.  Er»*tas  F.  Brownt  for  defendant  In 

TTBder  no  drcumstancea  in 
(ioci.wbeTe  tbe  trial  la  before  a  Jury,  wiUaJudg- 
nmt  of  nonsuit  be  deemed  final,  whether  en- 
tered before  or  at  the  trlaL 

Oea  V.  Bw4,  38  Barb.,  S57;  WOdt  r.  B.  R. 
Co..  2«N.Y.,«7ii>y)ltT.jffiiJI,I8Johns.,884; 
AtOuian  r.  Im.  Co.,  27  N.  Y.,  318;  iWpb  v. 
r«fM,  80  N.  Y.,  4W;  WhttUr  v.  Ruekman,  51 
5.  T..  891;  Dttter  v.  {Tlonk,  86  Barb.,  971; 
ITrteU  T.  JbnJtoff,  8  Di^,  881;  AntisT.ATMiA. 
SI  £rb..860;  Freem.  Jndg.,  2d  el.  sec.  261, 
Thle,  Nowoit ;  Dntirt.  faemiet,  1  ClUL,  425; 
Smmt  ▼.  Brmtn.  16  How.,  864. 

Wben  tbe  omM  qtu  tnu*  lesidei  abroad,  it 
May  be  proper  (o  arooint  tmsteea  In  the  same  Ju- 
riedlctlaa  wtth  the  benefldatT.  Tbe  New  York 
e  Ooart  exercised  this  discretion,  and  tbe 


B0W..  n0. 

IMF.  & 


If  ihere  was  anv  evidence  that  the  deceased 

as  insane,  the  JudKe  was  not  bound  to  and 
could  not  properly  i^e  the  case  from  the  Juiy. 
This  is  the  rule  }vhlch  has  been  laid  down  In 
this  court. 

Iru.  Oo.  V.  DoiUr  (ante,  66);  Int.  0>.  v.  Torrg, 
15  Wall.,  580  (82  U.  B.,  XXI.,  286). 

For  if  the  death  Is  caused  by  the  act  of  the  as- 
sured, he  knowing  and  intenmog  that  his  death 
shall  be  the  result  of  his  set,  but  when  his  rea- 
soning powers  are  so  far  impaired  that  he  Is  not 
able  to  undetBtand  tbe  moral  character,  general 
nature,  conseqaencea  and  diect  of  the  act  he  is 
about  to  commit,  such  death  is  not  within  the 
contemplation  of  thepartlee  to  the  contract,  and 
the  insurer  ia  liable. 

Int.  Co.  T.  Terry  itupra);  Int.  Oo.  t.  Sodel, 
fiBD.  S.,  282{XSlV.,4aB). 

Mr.  Juttiee  On^  delivered  the  opinion  of 
the  court; 

This  la  an  action  brought  on  the  9th  of  June, 
1«79,  in  the  Circuit  Court  of  the  United  States 
for  tbe  Southern  District  of  New  York  by  John 
G.  Broughton,  a  dtiien  of  Bloomfield  In  the 
State  of  Mew  Jersey,  against  a  Corporation  ea- 
tablished  In  the  Oty  and  State  of  New  York, 
upon  a  policy  of  iosunuice  In  tbe  sum  of  f  10,000 
on  the  life  of  Israel  Ferguson,  of  New  York, 
dated  the  15th  of  June,  1864,  made  and  p^able 
to  his  wife,  and  containing  a  condition  that  it 
should  be nnU  and  void  "In  casehesball  dletiy 
suicide,  or  by  the  hands  of  Justice,  or  in  conse- 
quence of  a  duel,  or  of  the  violation  of  any  law 
of  these  States,  or  of  the  United  States,"  or  of 
any  other  country  which  he  might  be  permitted 
by  this  policy  to  visit  or  reside  in. 

At  the  tritd,  the  plalntifF  offered  evidence  that 
Ferguson  died  in  the  City  of  New  York  on  the 
14th  of  August,  1876.  and  that  presentiy  after* 
wards  his  widow  and  family  removed  to  Red- 
bank  in  the  State  of  New  Jersey,  and  bad  since  ri24i 
bad  their  borne  there.  He  also  introduced  a 
deed,  dated  the  10th  of  February  ,1877,  bv  which 
Mrs.  Ferguson  assigned  tbe  policy  to  John  O. 
Kesteil,  of  New  York,  In  trust  to  p^r  a  claim 
for  f3,0D0and  thenecessaryexpenseaof  collect 
ing  the  amount  of  the  policy,  and  to  invest  the 
surplus  for  her  benefit;  and  a  record  of  tbe  Su- 

Beme  Court  of  New  York,  showing  that  In 
ay  1879,  In  a  suit  brought  t^  NesteU  against 
Mrs.Fergusos  to  tie  relieved  (d Sis  tnist,Brougii> 
ton,  tlw  plaintiS,  was  upon  her  request,  substi- 
tuted as  Trustee  in  Nestell's  stead.  There  waa 
evidence  tending  to  show  that  one  object  in  hav- 
ing Broughton  appointed  was  that  a  suit  could 
be  brought  in  bis  name  in  the  United  Ststea 
Court. 

The  defendant,  having  pleaded  in  bar  a  for- 
mer Judgment  in  an  action  brought  a^iinst  it 
upon  the  policy  by  Mrs.  Ferguson  In  October, 
1876,  In  the  Court  of  Common  Pleas  for  the 
City  and  County  of  New  York,  offered  evi- 
dence by  which  It  appeared  that  in  such  an  ac- 
tion the  death  of  Ferguson  by  hanging  bimself 
was  proved,  and  the  only  questioD  u  contro- 
versy waa  whether,  and  how  far,  he  was  Insane 
at  the  time  of  his  death;  and  that,  upon  Ibede- 
fendanfs  motion,  the  conn.  In  December,! 873, 
granted  a  nonsuit,  because  he  was  not  shown 
to  have  been  so  insane  as  Dot  toknow  the  phys- 
ical conseqnencea  of  bis  act,  and  tbe  dcdslon 
was  entered  of  record  In  this  fOim:  "  MotioB 
87f 
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for  nonsuit  Kranted  &nd  complaint  dJamlsaed; 
allowance  $190  to  defendant,  U  farther  Utiga- 
tion  be  c&nled  on  b;  plaintiff." 

The  defendant  requested  the  circuit  court  to 
direct  a  Terdlct  for  the  defendant,  because  Uie 
fonner  JudKment  was  a  bar,  and  aftw^rards 
objected  to  the  tDtroductioo  by  the  plaintiff  of 
evidence  of  the  condition  of  Ferruaon's  Blind 
at  the  time  of  his  death,  because  that  question 
had  been  tried  and  determined  In  the  former  ac- 
tion. The  courlrighEly  denied  the  request,  and 
ovemiled  ^le  objection.  A  Judgment  of  non- 
aoit  does  not  determine  the  rights  of  thenirtics, 
and  is  no  bar  to  a  new  ecUon.  Honurr  v.  Broien, 
lOHow.,354.  A  trial  upon  which  nothing  was 
detenninJed  cannot  support  a  plea  of  rajudira- 
ta,  OT  have  any  weie&t  as  evidence  at  another 
trial. 

The  defendant,  at  the  close  of  the  plaindS'B 
evidence  in  chief,  and  again  at  the  cloc  i  of  all 
the  evidence  in  the  case,  moved  to  disc  iss  the 
action  for  want  of  jurisdiction,  because  Brough- 
lon  had  only  a  nominal  interest,  and  the  real 
controvetBy  was  between  citizens  of  New  York; 
and  at  the  argument  in  this  court  contended  that 
the  action  should  be  dismissed  because  the  evi- 
dence showed  that  Iheplain  tiff  was  made  Trustee 
for  the  purpose  of  bringing  an  action  in  the 
Uniied  Slates  Court,  after  Mrs.  Ferguson  had 
failed  to  recover  In  the  state  court,  under  the 
rule  established  by  the  recent  decisions  of  the 
Court  of  Appeals  in  VanZaitdt  v.  In*,  Oo.,  SO 
N.  T.,169,  and  Wadf.  Same,  70  N.  Y.,e81. 

But  the  case  does  not  fall  within  the  prohibi- 
tion of  the  1st  section  of  the  Act  of  3d  March, 
16T&,ch.  137,  that  no  circuit  court  shall  have  cog- 
nizance of  any  suit  founded  on  contract,  in  fa- 
vor of  an  assignee,  unless  a  mlt  might  have  been 
prosecuted  in  such  court  to  recover  Uiereon  If 
DO  sssignmeot  bad  been  made;  nor  within  the 
provision  of  the  Sth  section  of  the  same  Act, 
authorizing  the  circuit  court  to  dismiss  a  suit, 
upon  being  satisfied  that  it  does  not  really  and 
substantially  involve  a  dispute  or  controventy 

Eroperly  within  its  Jurisdiction,  or  that  parties 
ave  been  improperly  or  coUusively  made  or 
joined  for  the  purpoae  of  creating  a  case  cog- 
nizable by  that  oonrt  18  Stat  at  L.,  470,  472; 
irt'Mani«T.Jir0«atra,lO41T.8..SO9[XXVI.,7191. 
Hrs.  Ferguson,  the  assured  and  payee  named  in 
the  policy,  wa«  herself  a  citizen  of  New  Jersey, 
and  as  such,  if  no  BsrignmeDt  had  been  made, 
might  have  aned  the  Company  in  the  Circuit 
Court  of  the  United  States;  and  Bromfleld,  a 
citizen  of  the  same  State,  was  appointed  in  the 
stead  of  the  former  trustee,  a  citizen  of  New 
York,  not  by  Mrs.  Ferguson's  deed  tn  pait,  but 
by  a  court  of  competent  Jurisdiction.  Under 
these  circumstances,  the  mere  &ct  that  one  ob- 
ject In  having  him  appointed  was  to  enable  a 
suit  to  be  brought  In  the  drcult  court  Is  not  suf- 
tideot  to  reqnU«or  Justify  the  construction  that 
he  was  Improperly  and  ft  caimot  be  pretended 
that  be  was  collunvely  made  a  plabtiff  for  the 
purpose  of  creating  a  case  cognizable  by  that 
court.  The  question  Involved  was  not  a  ques- 
tion of  local  uw,  but  of  general  jurisprudence, 
upon  which  Hn.  Ferguson,  and  Broughton  as 
her  Trustee,  had  a  ri^t  to  seek  the  independent 
Judgment  of  a  Federal  Court.  B.B.Co.-<i.Lodt- 
wxK/.  17  Wall.,  807,368  [84  U.  S.,  XXI.,  627, 
tm;MyTiekt.R.B.  Co.l)imU,W6\:  BwatuY. 
Bdigman  [onfa,  SS9]. 


Several  mluot  points  suggested  at  the  vjit 
ment  hardly  preeent  any  question  of  Ibk 

The  intenogatorieeput  DvthecounsdiMte 
plaintlfl  to  the  expert  called  by  the  defoduu 
were  clearly  adnussible  on  crosscxunmuin. 
for  the  punxtse  of  testing  the  knowledge  wl 
accuracy  of  the  witness,  and  leqolie  no  ifccat 
consIderatloD. 

The  instruction  requested,  that  "Theoil! 
legal  test  of  insanity  Is  delusion,'*watindiieci 
contradiction  of  the  teetimonv  of  the  upm 
called  on  each  side,  and  could  not  ptop^  bt 
given  as  a  rule  of  law. 

The  court  rightly  refused  to  direct  innlJci 
for  the  defendant  on  the  ground  that  Ibenns 
no  sufficient  evidence  to  show  that  F<np*> 
was  Insane,  or  to  render  the  defendsni  ihUf 
upon  Its  contract  Without  undeitakiDS  U"- 
capitulate  the  evidence,  it  is  suffldent  id  m' 
that  members  of  his  family,  and  penau  «b1 
acquainted  with  him  in  lus  bumncts.  V^iti 
that  he  was  naturally  of  a  lively,  cheerful,  sti- 
gulne  dispoeiUon;  that  in  1874  he  met  nk 
heavy  losses  in  business,  attid  liJs  son  died  sul- 
denly  by  falling  from  a  window;  (hit  (r«B  the 
time  forward  there  was  a  marked  cbsogc  in  kii 
demeanor;  "  he  was  always  walking  whli^ 
bead  bowed  down,  and  a  gloomv  eipK*"^ 
and  the  entire  vitality  and  cheertulne*  whici 
the  man  had  before  was  gone;"  "hewxrfocn.'. 
dull,  mopish; "  "  be  sat  down  in  the  office  vu 


I  my  ht.  ,   . 

,      that  shorUy  before  his  deaiiliBl>»J'* 

vacant  expression  in  hisface;"  "hebidtiii)^ 
expression  about  hiseTeS;  itwasasoitdvift  , 
unnatural  expression;  "that  kind  of  cipa^ 
which  the  human  face  takes  on  wbn  «*  » 
frightened;  a  farofl,  glassy  look,  aatbM^ttt 
mind  was  dwdUng  on  nothing;'  thil  "btn>    I 


•7' 

home  from  bu^ess;  ne  woold  go  to  ui  k*" 
and  lie  on  his  bed  with  his  hat  aDdoTOCMii^ 
and  not  come  out  to  his  meals.'*  "Dm  cef^ 
called  for  the  pbOnlia  testified  that  Fajo^ 
was  suffering  Irom  that  kind  of  uosomdiM^ 
mind  which  they  termed  melandioUa.  ■* 
was  clearly  some  evidence  of  insaoitj  fv  ^ 
jury,  and  the  question  of  its  weight  w  '* 
th^,  and  not  fo- ."«--■«. 


r  the  court  /as.  Ct  ?.**■ 


OS  U.S.,  Wa  [XXIV.,  483]. 

remaining  and  the  thi      _^ 

lis  whether  a  seU-kiQing  1?  >■ 


The 

tlon  In  the 


fSsWK 


:  _pcraon,  having  sufficient  mental  c«[^ 
lu  uuderstand  the  deadly  nature  tad  <i^ 
Quences  of  his  act,  but  not  its  miHiltcpi*''' 
character,  Is  a  death  by  8ntcide.withia  ''^'^, 
ing  of  ihe  policy.  This  ia iheveryqu*"!^ 
was  presented  to  this  court  in  1873  m  w.^ 
of  Int.  Co.  V.  Terry.  15  Wall,  580  [9  I  > 
XXL,  386].  Atthattime,  tb«ew»awf«* 
able  conflict  of  opinion  in  the  coom  » J^ 
gland,  in  the  courts  of  thoaevertlStalM.*"'" 
the  Circuit  Courts  of  the  United  8ts»  *•. 
the  true  interpretation  of  such  acooditii^^ 
the  authorities  agreed  that  the  wo»ds  "«J 
suicide  "  or  "dwby  his  own  hand- did  «««2 
er  every  posdble  case  in  whldi  a  msa  »»  ■ 
own  life,  and  cooid  not  be  beld  to  iad^e « 
case  of  aeU-dtstracliim  in  a  blind  tmV"! 
Mlt.S 

-         D,gt,ZBdbyGOO<^le 


Xafx  Ihb.  Ck>.  V.  Bbobsbtox, 


case  in  wbicb 
W  look  his  own  Ufe.  Others  were  of  opinion 
uu  uif  tnaaiie  self-denruction  was  not  witbln 
tbe  condition.* 

In  Tanyt  Cat  (the  ti^  of  which  In  the  Cir- 
cuit Ooun  before  Mr.  JutUet  Miller  and  Jvdgt 
DOlon  is  reported  in  1  Dill.,  403),  it  was  sdmit- 
ted  that  the  person  whoie  life  was  insured  died 
bj  poison,  Mf-odmioistered;  and  the  inBnrance 
compftny  requested  the  court  to  instruct  the 


pNcitf  to  ondentand  the  Dature  of  the  act  which 
be  wae  about  to  commit,  and  the  consequences 
which  would  result  from  it,  the  plaintiff  could 
not  recover  on  the  policy;  and  seconti,  HaA  if 
tbe  self-destniction  was  intended  by  him,  he 
having  mfBdent  capacity  at  the  time  to  under- 
stand the  nature  of  tbe  act  which  he  was  about 
to  commit  and  the  consequences  wliich  would 
mull  from  it,  it  was  wholl  v  immaterial  that  he 
was  impelled  thereto  by  fnsanity,  which  im- 
paired Ub  sense  of  moral  responsibility,  and 
roideted  him  to  a  certain  extent  irresponsible 
for  his  action.  IS  Wall..  681  [82  0.  S.,  XXI., 
2381.  The  circuit  court  declined  to  give  either 
of  the  instiuctionsrequested,  and  instructed  the 
juij  in  rabstantial  accordance  witb  rhe  first  of 
tbem  otdr,  aaying:  "  It  devolves  on  tbe  plaint- 
Iff  to  prove  suchinnnitT  on  tbe  part  of  tbe  de- 
cedent, existing  at  the  time  he  took  the  poison, 
as  will  relieve  the  act  of  taking  his  own  life 
from  the  effect  which,  by  the  general  terms 
used  In  ttte  poUcf ,  aelf-deatructiou  wea  to  have, 
namely:  to  avoid  the  policy.  It  is  not  every 
kfatd  or  degree  of  insanity  which  will  so  far  ex- 
coK  the  puty  taking  bi«  own  life  as  to  make 


act  of  teU-deitruction  must  have  been  the  con- 
prqnence  of  the  insanity,  and  the  mind  of  the 
decedent  must  have  been  lo  far  deranged  as  to 
hare  made  him  Incapable  of  using  a  rational 
Judgment  In  renrd  to  the  act  which  he  was 
committing.  U  he  was  Impelled  to  the  act  by 
an  InMoe  Impulse,  which  the  reason  that  was 
left  him  did  not  enable  him  to  resist,  or  if  his 
resKKiing  powers  were  BO  far  overthrown  by  his 
mental  condition  that  he  could  not  exercise  his 
reaaoning  faculties  on  the  act  he  was  about  to 
do,  tbe  company  la  liable.    On  the  other  hand. 

..  .__  . J flaw,  vrima  faeU  or 

1  in- 

__, Jie  evidence 

t,  although  excited ._  .__ 

1  in  mind,  formed  the  delermlnatlon  to 
'n  theeieroiseot  his 
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The  neceaavy  effect  of  giving  these  instruc- 
tions, after  refusing  to  give  the  second  instmo- 
tion  requested,  was  to  rule  that  if  the  deceased 
intentionally  look  his  own  life,  having  sufflcient 
mental  capacity  to  understand  the  physical  nat- 
ure and  consequences  of  his  act,  yet  if  he  was 
impelled  to  the  act  by  insanity,  which  imptired 
lense  of  moral  rasponalbinty,  the  company 
liable.  That  the  ruling  was  so  understood 
by  this  court  is  apparent  by  the  opening  sen- 
tences of  its  opinion,  on  pa«e  BBS  [^},  as  well 
as  by  its  condualon,  which,  after  a  review  of 
the  conflicting  authorities  on  the  subject,  was 
announced  in  these  words:  "  We  hold  the  rule 
on  the  question  before  us  to  be  this:  If  the  as- 
sured, being  in  the  possession  of  his  ordinary 
reasoning  faculties,  from  anger,  pride,  jealousy 
or  a  desire  to  escape  from  the  ills  of  life,  Inten- 
tionally takes  his  own  life,  the  proviso  attaches, 
and  there  can  be  no  recovery.  If  the  death  la 
caused  by  the  voluntary  act  of  the  assured,  he 
knowing  and  intending  that  his  death  shall  be 
the  result  of  bis  act,  but  when  his  reasoning  fac- 
ulties are  so  far  impaired  that  he  is  not  able  to 
understand  the  moral  character,  the  general 
nature,  consequences  and  effect  of  the  act  he  is 
about  lo  commit,  or  when  he  is  impelled  there- 
to by  an  Insane  impulse,  which  he  nas  not  the 
power  to  resist,  such  death  isnot  within  the  con- 
templation of  the  parties  to  the  contract,  and  the 
iDBvirer  is  liable."    Pp.  B90,  691  [243]. 

In  Ina.Co.  v.  Rodelltjtpra],  the  same  rule  was 
expressly  re-afllrmed.  In  that  case,  the  circuit 
court  declined  to  instruct  the  jury  that  the 
pliiinliff  could  not  recover  if  the  assured  knew 
tliul  the  act  which  he  committed  would  result 
in  death,  and  deliberately  did  it  for  that  pur- 
pose; and.  instead  thereof,  repeated  lo  the  juiy 
the  insinicliona  of  ibe  circuit  court  in  I'^ryt 
Que,  and  ibc  conclusion  of  the  opinion  of  this 
court  in  that  case,  asabovequoteil.  Thiscourt, 
in  affirming  the  Judgment,  said:  "  TbJacharge  [1301 
is  in  the  very  words  of  the  charge  sanctioned 
and  apmoved  by  this  court  in  the  cose  of  Jn». 
Co.  V.  Terry  \mpTa\,  including  an  explanatory 
clnuae  of  the  opinion  of  tbe  court  In  that  case. 
We  see  no  reason  to  modify  the  views  expressed 
by  us  on  that  occasion."  («  U.  8.,  341  [*um-al. 

The  policies  '.a  thecasesof  Terry  mAolBoM 
used  the  words  "die  by  his  own  iiaud,"  instead 
of  which  tbe  policy  liefora  us  has  the  words 
"  die  by  suicide."  But,  for  the  purposes  of  this 
cootract,  as  was  observed  in  Terryt  Ctue,  the 
two  expressions  are  equivalent 

In  the  present  case,  tbe  defendant  requested 
the  court  lo  instruct  tbe  Jury  "  That  if  Israel 
Ferguson  died  by  suicide,  the  plaintiff  cannot 
recover,  unless  ho  has  proved  to  your  saiisfac- 
lioD  that  such  act  of  self-destruction  was  not 
Ferguson's  voluntary  and  willful  act;  that  he 
hadnolal  the  time  sufflcient  power  of  miudand 
reason  to  understand  the  physlcnl  ontim;  and 
consequences  of  such  act.  and  did  not  have,  at 
tbe  time,  a  purpose  and  iotention  lo  cause  his 
own  death  by  the  act;"  "that  unless  tbe  evi- 
dence established  that  Israel  Ferguson  did  not 
commit  suidde  consciously  and  voluDtarily,  tbe 
plaintiff  cannot  recover;"  and  "that  if  he  thus 
committed  it,  it  is  immaterial  whether  he  was 

tpable  of  understanding  its  moral  aspects,  or 
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(used  In  Tarry**  Cote,  and  the  Inatnictioas  Kiven 
Iberalii,  •>  above  quoted,  and  stated  that  ue  re- 
toaal  of  the  former  and  tbe  giving  of  the  latter 
"hiiA  been  approved  bv  this  court,  and  that  i\a 
deddon  contained  a  ruU  expoeltion  of  the  law, 
K>  far  aa  it  waa  ueceewr  to  be  understood  foi 

tbe '  ■" -^  '-'^  ' "■- 

rnle 


pmpoaea  tA  tide  caae,  and  laid  down  the 

whicb  would  deteiminp  tbem  In  tbe  appli- 

catian  of  tlM  evidence,  which  had  been  intio- 
dnced;  and  further  instructed  them  as  follows: 
"Upon  tbe  part  of  the  defendant,  an  argument 
baaed  upon  the  peculiar  dicumelances  sur- 
rounding the  suicide  baa  been  addnased  to  jou, 
irtdcb  la  deserving  of  constdetation;  the  various 
drcumstaDcea,  mowing  premeditation,  plan, 
thought,  which,  it  is  very  fairlr  urged,  afford 
quite  atri»«  evidence  that  at  tfaeome  of  his  death 
ne  was  In  we  full  possession  of  his  mental  facnl- 
tles.  A  teAtAa  question,  gentlemen,  which  jou 
wilt  aakTOoraelTes  tn  this  case,  it  seems  to  me, 
is  this:  md  he.  In  view  of  hismisfortunea,  and 
of  the  ptohable  future  that  awaited  him,  delib- 
erately come  to  Qie  conclusion  that  it  was  bet 
tato  die  than  to  live,  and  did  be  in  that  view 
oominit  suicide;  or  was  he  so  far  meutally  un- 
sound ttut  be  could  not  ezerdse  a  rational  judK- 
ment  upon  the  Question  of  life  and  deathT  Did 
be  becmne  oblivious  to  the  duties  which  be  owed 
to  his  family,  to  Us  blends  and  to  himself  t 
Waa  he  impelled  by  a  morbid  Impulse  which  be 
bad  not  sufficient  strength  of  will  lo  realat,  and 
acting  nnder  the  influence  of  this  insane  impulse 
did  he  determine  to  tttke  his  own  life?  Because, 
if  his  reasoning  faculties  were  so  far  impaired 
that  be  conld  not  fairly  eetimate  the  moral  con- 
•eqnNicea,tbe  moral  complexion  of  the  act,  even 
though  he  could  reason  safflciently  well  to  pre- 
pare with  great  deliberation,  and  to  execute  hie 
design  with  auccess,  nevertheless,  within  the 
authority  which  I  have  read,  be  was  so  far  in- 
sane that  the  plaintiil  is  entitled  to  recover  on 
tbisptdlcv." 

These  inatructiona  are  in  exact  accordance 
with  the  adjudications  In  tbe  casea  of  Tmry  and 
Sodd:  and  upon  consideration  we  are  unani- 
mously (tf  odidon  that  the  rule  so  eBtsbliahed 
is  sounder  m  principle,  as  well  aa  simpler  in 
wplication,  than  that  which  makes  the  effect 
of  tbe  act  of  aeU-destructlon,  upon.the  interests 
of  those  for  whose  benefit  the  policy  was  made, 
to  depend  upon  the  very  subtile  and  difBcult 
question  bow  far  any  exercise  of  tbe  will  can  be 
attributed  to  a  man  wbo  Is  so  nnsonnd  of  mind 


his  act,  in  the  sense  of  the  law,  thanlfhehtl 
'  »en  impelled  by  irresistible  physical  powtf.' 

Yeatiedv.Farmtr^  L.<tT.  a.,  4  BiU.Ti,^ 

Judgment  aMmud, 

Tnieoop;.   Teat: 

Jau>eBH.UoSeDner,Clerit,8up.Coiiit,U.& 


OHESTBR  A.  ABTHUK,  Collector  of  At    [d 
Post  OS-  Nbw  Tokk,  Plf.  in,  fir.,         1 

HENBT  PASTOR  kt  au 

(See  8.  O.  Baporter'a  ed.,  13S-UU 

Tariff  Aet,  oomtrvction  tf. 


not  undentand  its  moral  nature  and  character, 
nor  in  any  just  sense  besald  to  know  what  " 
that  be  la  doing. 

If  aman's  reason  is  so  donded  or  disturbed 
t^  Insanity  aa  lo  prevent  hie  understanding  the 
real  nature  of  bis  act,  as  r^ards  either  its  phys- 
ical consequences  or  its  moral  aspect,  the  caae 
appears  tons  to  come  within  tbe  forcible  words 
uttered  by  the  late  2tr,  JvMtke  Nelson,  when 
{TMs'JtuNM  of  New  York,  in  the  earliest  Ame^ 
■can  case  upon  the  snbject;  "  Speaking  1^—  "- 
also  (and  the  polic?  should  be  subjected  U. 
test),  self-destruction  by  a  fellow  being  bereft  of 
reason  can  with  no  more  propriety  be  ascribed 
to  his  own  hand  than  to  ^e  deadly  Instrument 
that  may  have  Iteen  used  for  the  purpose;"  and, 
whether  it  was  by  drowning  or  poisoning  oi 
hanging  or  in  any  other  manner,  "was  no  more 


Under  a  texVt  Aot  which  declares  ttat  tke  Mj 
upon  vaahed  wool  shall  be  tvloe  Che  BiDouBt  of  Aa; 
to  which  It  would  be  nibjeotad  11  Imported  na- 
wBshvl.the  duty.so  Ear  as  detemlnedDr  *<'('■■ 
[a  caIoulat>!d  upon  the  sanie  number  of  pamnail 
double  tbe  rats,  and  tbe  od  mlorMi  dDir  Hlo  tav- 
uaaed  npOD  double  the  value  of  tbe  umrstaedvoi. 

Argu^  Oa,  16,  im.  '    Deeided  Sm.  f,  OH- 


York. 

The  history  and  facts  of  the  case  si^kst  b 
'he  opinion  of  the  court. 

Jfr.  WllU»in  A.  Kmnrj.  AttL  ^tfOtt.. 
for  plaintiff  in  error. 

Msmt.  Edw«fd  Hvtlex  and  WOer  E 
Cfatonm,  for  defendants  in  error. 

Mr.  JvMtiee  Msttthawa  dellvued  the  ops- 
ion  of  the  court: 

This  action  was  brought  by  the  defeDdaati  i> 
error,  to  recover  from  the  deiendsntbdow.DOi 
plaintiff  In  error,  mone^  alleged  to  We  bKB 
ulegally  exacted  and  paid  uniter  protest,  vcu^ 
tomsduHeeuponanimportationot wool  Upm 
the  facta  set  out  in  a  biU  of  exceptions  tad  i> 
respect  to  which  there  ia  no  dispute,  there  w 
a  verdict  and  judgment  for  tbe  plaintiff  bdo", 
upon  a  charge  of  tlie  court  to  that  effect,  »  » 
view  which  this  writ  of  error  ia  prosecQtsd.lW 
error  alleged  being  that,  upon  the  law  of  &• 
case,  tbe  verdict  and  ludgment  sboold  ban 
been  rendered  for  tbe  plaintiff  in  enor. 

The  importation,  which  took  place  Jscd-jt 
8,  1876,  consisted  of  8,304  pounds  ol  wbIw 
wool  of  class  I,  tariff  schedule  L,  the  dmisMs 
appraised  value  of  which  In  its  wadied  eoadi- 
tfon  was  |1,SiT,  or  49.48  cenU  per  pound.  Bid 
it  been  imported  in  an  unwashed  oonditioB,  If 
dutiable  appraised  value  thereof  would  ha" 


cording  to  the  degree  to  which  Ibey  had  Imk 
freed  »om  impurities,  by  proceasea  of  deaaisc, 
known  as  unwashed,  washed  and  scoored  vso: 


and  their  cost  and  value  wer«  detetiniMd  ia  i 
correqionding  proportion,  waahed  wool  betng 
worth  twice  and  scoured  wool  three  times  ibK 
of  unwashed  wool. 

The  same  distinction,  for  tbe  purposes  of  Ai 
law,  was  made  in  the  provisions  of  the  TiriS 
Act  then  In  force.  By  tbe  terms  of  ibM  Act 
R.  8.,  title  xxxm..  achedttle  L,  fcrnign  vwb 
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wen  dMded  Into  ItiTM  duM,  ttte  lint,  doth- 
Ingmola;  thenooiid,CMnbliigwoola:  tbelUrd, 
cmrpet  woob  and  other  dmllar  woola.  It  wms 
pniTlded  tbU  "The  diit;r  upon  wool  ot  the  flnt 
diua,  which  ihaU  be  fanported  vaOtd,  duU  be 
twice  the  amoiiDt  trf  the  dntrtowbloh  It  would 


be  subjected  It  tmpoited  wtMotKtd;  and  the 
duly  upon  wool  of  tUJcb 


___,  _,__    U clMMB,  whlci iheD  be 

Impocted  aenNiad;  ahall  be  tbiee  dmee  the  duty 
to  which  It  would  be  raMect  U  iiiy)orted  — 
tMirted." 

It  WW  then  prortded  that  the  duty  to  be  __ 
led  abonld  be  m  fidlowi:  "Woola  of  the  first 
class,  the  value  wha«ot  at  the  Uat  port  or 
place  whence  exported  to  the  United  Ststea.ez- 
dnding  chaigca  tn  iudt  port,  sbaU  be  thirty- 
two  oetUa  or  less  per  pound;  ten  cents  per 
pound,  and  in  addiiaon  tnreto  eleven  per  cent- 
um ad  talenm.  Wools  of  the  lame  claas,  the 
TBloe  wbenof  at  the  last  port  ta  i^ace  whence 
axpcHled  to  the  United  States.eifJndlng  charges 
h  pOTt,  ihaU  eioeed  thirty-two  cents  -  - 


pound;  t 

thereto  t_, 

The  OoUectn,  fnmaUnghls  i 


per  pound,: 


the  tanpoTtatlOB  tnqnealfani,  ended  du^  as  fol- 
low*: 

On  S,SM  pounds  a  Wets,  per  pound,    fSBS  80 
"  >l,<a7  (its  ralne  waaWS  a  28  per 

cent 7Z^.r....l7.      857  04 

Total I tl,016  74 


__  __«ha]f  the  amount  charged  andoolkcted, 
being  twenty-two  per  cent  on  the  leduced  nine 
of  tbewool,  as  If  unwashed,  nuktng  a  diffle^ 
csce  of  tI78.V7,  which  la  the  amount  in contro 
vem.  It  was  proren  on  the  trial  that  the  valtie 
of  that  number  of  pounds  of  sucli  wool,  -  - 
«MuA«i(,  would  have  been  (818.S0. 

The  construction  ot  the  atatnte  and  the  rule 
of  computation,  adopted  by  the  Collector,  pro- 
oeedsopoo  the  snpposltlon  that  the  rate  ot  duR 
to  be  charged  andcollecled  upon  washed  wool, 
k  to  be  double  that  charged  and  collected  upon 
the  Mine  weight  and  value  of  unwashed  wool 
Henoe,  because  8,2H  pounds  of  unwashed  wool 
would  be  diarnable  with  a  doty  of  tenr    ' 

per  pound,  and  eleven  percent  Mils  appn. 

vahw  M  onwaahed  wool.  It  is  found  that  the 
eame  wdght  of  waahed  wool  would  be  charge- 
able wUh  twenty  cents  per  pound,  and  twenty- 
two  per  cent  of  its  ^ifvalsed  value  as  washed 

Thia  arm  In  this  calculation  clearly  is  In  aa- 
»^j(fBy  that  the  same  nnniber  of  pounds  of  un- 
wMfara  wool  would  be  worth  as  much  ss  waahed 
wool,  k  inppoaMon  which  is  tnconslsteut  with 
tbetacl,as  admitted,aod  with  the  evident  mean- 
ing of  the  law.    The  language  of  the  Act  of 


T  Upon  a  given  quantltv  of 
II1IPIII  wool  wuui  fie  twice  theamountofdu^ 
"to  wUA  It  would  be  subjected  If  Imported 
unwaahed."  By  the  terms  of  the  comparison, 
OeweiUitls  suppoaed  to  be  the  same  In  both 
ftmm  at  tba  caaB,ns  actually  presented,  a  guan- 
dty  of  wool  wel^dng  8,m  pounds.  Hence, 
ttadnty,  sfffaraadatwinlnedDywelgbt,  Iscal- 


wooL  But  when  the  ad  talortm  duty  Is  to  be 
determined,  the  relative  values  neoeaaarily  de- 
termine Its  amount;  and,  OS  8,SH  pounds  of  un- 
washed wool  is  to  be  appraised  at  1818.00,  while 
the  BBDK  weight  of  washed  wool  would  be  twice 
that  sum,  or|l,627,  It  foUowAthatOte  dutyon 
the  latter  b  to  be  double  that  which  the  law  Im- 
poees  upon  the  former,  namely:  twenn-twoper 
cent  of  t8l».S0.  which  is  equal  to  |178.&7,  and 
not  twenty-two  per  cent  on  $1,837,  equal  to 
|8fi7.M,  as  charied  bv  the  Collector.  It  the 
role  adopted  by  Elm  should  prevBll,the  amount 
titbe  ad  vahrem  duty  collected  iq>on  equal 
weights  of  unwashed  and  of  washed  wool,  would 
be^ 


doubled,  but  It  is  assessedupon  double  the  value 
oftheunwashedno"!.  But  the  statute  ezpreasly 
limits  the  du^  In  tbe  case  ot  washed  wool  to 
double  the  amount  to  which  It  would  be  sub- 
jected if  imported  unwashed. 

It  la  admitted  hi  argument,  that  the  letter  ot 
the  law  justlflM,  if  it  does  not  reqiilre  this  con- 
clusion; but  it  is  urged  that  the  meaning  of  the 
Matote  requiree  the  constmctkoi  whidi  would 


_. this  contention  is  tnalntalned  upon 

ue  argument  that  the  contrary  reading  ot  the 
statute  impllee  that  Ooagnm  haa  made  the  u>- 
praised  value  ot  wool  in  iU  unwashed  atate  the 


1^  fmpUcatiiMi  merely,  but  expeessly  irtiat  the 
Act  dedarea;  and  any  fueled  or  reaiobJediouB 
to  such  a  standard  cannot  Kffect  the  obvious 
meaning  of  the  law.  It  Is  obvious,  however,  [143] 
that  the  natural  division  of  wools  into  the  giadea 
of  unwashed,  waahed  and  scound,  carried  into 


the  woof  Itself  uidtormly  by  varying  the  amount 
of  duty  according  to  the  dmee  towblch  aglv- 
eu  quantity  haa  been  treed,  by  proccMea  of 
deanslng  bom  the  dirt  and  tordgn  matter  with 
whldi,in  iia  unwashed  state,  it  Is  usually  found. 
Tftm  lit  no  tnvr  in  tAi  reeord,  and  MS  ftidf- 
ment  it  (ffflrmtd. 

ifr.  JimNm  Ftold  did  not  dt  tn  this  case  and 
took  no  part  in  Its  decision. 
True  oopr- Test: 

Jamas  B.  UoKetmer,  aetk,8up.  Oourt,  0.8. 


HARRY  NEWMAN,  F(f.  in  Err., 


(See  &  C  Beporter^  ed.,  Ut-Ua.) 

Tariff Aet,  eonttruetionif. 

L  AolaiaelnanrlSAot,flzmff  adatyoamann- 
-Mtutes  of  oocton  eioeediaf  two  hundred  threads 
to  the  nuai*  iDOh,  doe*  not  apply  only  to  goods  so 
nlimnl  67  maroaDtlie  luage  wbera  the  Uiniwh  can 
be  oountad  l»y  the  aid  ot  aakssi  but  the  huifuaaa 
bilDr  uuqiilvMal,  It  appM  toallsuob  foodab 
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CouBT  or  T 
irlilA  Ibe  thi««di  can  be  oonnted  sren  by  iiDraTel> 

£  Tbe  IBot  that,  at  the  date  ot  the  panage  of  a 
TaiiS  Aot.  goiKta  at  a  parUaular  Und  bad  DOt  been 
mannfartured,  cannot  irltbdrnv  tfaem  Irom  the 
clan  to  whkih  tliejr  belong,  as  described  Id  the  stat- 
ute, where  tta  language  falri;  aod  dearlr  Inoludea 

"'"'  pro.  79J 

Argtud  Oct.  14, 1883,       iftdded  Nov.  6,  JS8S. 

IK  ERROR  (o  tbe  Circuit  Court  of  the  United 
Stetefl  for  tlie  Soalheni  District  of  New  York. 

The  history  and  facta  of  the  case  sufQdently 
^ipear  in  the  opinion  of  the  court 

Mr.  Edwin  B.  Sadth,  for  plaintia  in  error. 

Mr.  S.  F.  PhUUpa,  BaUeUor-Om.,  for  de- 
fendant in  error- 

Mr.  Juitiee  Matthflwa  delivered  the  opinion 
of  the  court; 

Ttiis  action  was  hrought  to  recover  money  al- 
leged to  have  been  Uleraklly  exacted  by  the  Col- 
lector of  Customs  at  tte  Port  of  New  York, 
■nd  paid  under  protest  There  was  a  verdict 
and  judgment  in  favor  of  the  defendant  below, 
to  reveree  which  tliia  writ  of  error  is  proeecuted. 

The  importations  were  made  in  18TC  and  con- 
rialed  cd  cotton  goods,  upon  which  the  Collect- 
or ossewed  a  duty  of  five  and  a  tialf  cents  a 
square  yard  and  twenty  per  centum  (Mftolofwn. 
The  idalndfl,  at  the  time  of  the  liqoldation, 
claimed  that  the  goods  were  UaUe  to  a  duty  of 
only  ttiir^-flve  per  cent  ad  vaiorem,  as  manu- 
facturee  ot  cotton  not  otherwise  provided  for. 

It  was  proven  on  the  trial  that  goods  like 
those  in  question  were  first  manufactured  In 
Manchester,  England,  In  1868  or  1869,  they  be- 
ing then  a  new  article  of  manufacture,  and 
were  first  introdnced  into  this  country  in  186fl 
or  1870.  They  b&vsbeco  known  since  their 
first  Introduction  into  this  counby.  In  trade  and 
commerce,  by  the  name  of  cotton  Italians,  and 
used  exclusively  for  coat  linings.  Tbe  impor- 
tations in  qnesDon  were  wholly  of  cotton  and 
dyed  black  in  tbe  piece,  after  being  woven,  and 
were  made  In  imitation  of  a  well  known  article 
colled  Italian  doth,  made  of  wool,  and  used  for 
lining  woolen  coaia.  The  surface  of  the  cotton 
Italiuis  was,  by  some  process  of  weaving  and 
calendaring  made  smooth  and  glossy  like  that 
of  the  real  Italians. 

Plain  woolen  goods  are  those  In  which  the 
warp  and  woof  i&eadacroBaeacb  other  alright 
angles.  Cotton  Italians  aie  not  plain  woven, 
but  are  twilled  ntods,  and  bad  upon  them  fig- 
ures of  diflerentoesfgna  made  Inweaving.  The 
cotton  Italians  in  question  bad  more  than  one 
hundred  threads  and  lees  than  two  hundred 
threads  to  the  square  Inch,  counting  tbe  warp 
and  fllHng,  and  were  less  in  weight  than  five 
ounces  to  tbe  square  yard,  and  did  not  exceed 
In  value  twen^-flve  cents  to  a  square  yard. 
PlundS's  counsel  gave  evldenoe  tending  to 
show  that  tbe  number  of  threads  to  the  square 
inch  in  plaindfCs  importations  could  not  '^- 


1  DmTKD  Statib. 


Oct.  Tn« 


counted  without  unraveUiw  tbe  goods. 

The  plaintiff's  counsel  auud  toe  idaiii 

was  duly  sworn  as  a  wttneaa  tn  the  cause,  the 

following  qtMstion:  "Are  the  goods  bought  and 

'   sold  by  Qie  count  ot  tbe  number  of  threads?" 

The  defCodant's  connsel  objected  to  tiie  ques- 
tion as  immaterial.  The  court  sustained  the 
cbjection,  and  plaintifTs  counsel  duly  excepted. 

The  plaintiff's  counsel  then  offered  to  prove 
.    by  the  witnesB  that  goods  Hke  those  In  question 


__  J  never  known  in  trade  and  onnmenx  h 
this  country  as  countable  goods,  ot  so  boo^ 
and  sold. 

The  defendant's  cotmsel  objected  to  the  eri- 
dence  as  immatmlal.  The  court  snstaiMd  Its 
objection,  and  plaintiffs  conasd  duly  excepted. 
PlalntUTs  counsel  then  offered  to  show  thit, 
prior  to  1661  and  ever  since,  there  have  iMea  is  l'^*! 
trade  and  commerce  in  tbia  country  a  CRst  Tt- 
riety  of  cotton  cloths  known  as  countaUe  goods, 
ana  which  were  bought  and  sold  fa^  tbe  dda- 
ber  of  threads  hi  the  warp  and  filling,  which 
number  of  threads  were  ascertainable  bya^ts 
and  without  taking  tbe  fabric  to  [rieces. 

The  defendant's  counsel  objected  to  tbeqB» 

on  as  immateriaL  The  court  sustained  He 
objection,  and  plaintiff's  connsel  duly  eioralod. 
The  plaintiff's  counsel  then  asked  uh  wunos 
tbe  fMlowing  question;  "Was  tbe  value  of  cot- 
ton Italians  partially  or  wholly  determined  t*-  i 
tween  the  manufacturer  and  tl 
cording  to  tbe  number  of  threads 'tc 
faicbr 

To  this  qneedcn.defendant'scounsd  objected 
as  immalerioL  The  court  sustained  the  cri)]e» 
tion,  and  plaintiff's  oonnsel  duly  excepted^ 

It  was  conceded  that  plainrnTs  goods  inn 
ndther  cotton  jeans,  denims,  drillings,  bedtiti- 
tngs,  ginghams,  plaids,  cottonades  not  psau- 
loon  stuff,  norgoods  of  like  description  to  tbeB 
or  either  of  them,  nor  for  timilar  use. 

Among  others,  not  necessary  here  to  lefcr  to. 
the  following  instructions  were  requested  b; 
the  counsel  for  the  plaintiff  in  error.  Hhichiw 
court  refused  to  give,  and  to  wbicb  exceptim 
was  duly  taken,  he..' 

"8.  "rhat  if  the  number  of  threads  to  tbe 
sqoare  inch  in  plaintiff's  goods,  countiiig  <1k 
warp  and  filling,  cannot  be  counted  without  tak- 
ing the  goods  to  pieces,  then  tbe  plainiiff  is  es- 
tiUod  to  recover.  •■ 

5.  That  cotton  Italians,  beins  a  new  msait- 
facture,  and  unknown  here  and  aimed  »!>» 
the  Act  of  1664  was  paused,  they  were  not  af>^ 
h.'iflcally  eniuneiated,  and  tbe  presumptiai,  no- 
til  rebutted,  is,  that  they  come  under  the  fnunl 
provision  of  manufactures  itot  otherwise  pn- 
Tided  for." 

The  provisiona  of  tbe  law  which  goven  lb> 
case  are  contained  in  section  nSM  Revised  Stat- 
utes, being  schedule  A,  cotton  and  cotton  goodi, 
and  are  as  follows: 

"1.  Sec,  3fi04.  On  all  manufactures  of  cottoi, 
except  jeans,  denims,  drilUngs,  bed-tidJiip. 
ginghams,  plaids,  cottooodee,  pantakwit  int 
ondgoods  of  like  description,  notblesdMd,cM- 
ored,  stained,  painted  or  printed,  and  doI  ei- 
ceeding  one  hundred  tbreftda  to  the  sqnaie  ioct. 
counting  the  warp  and  filling,  and  exceediiign 
weight  five  ouncee  per  square  yud,  five  «■» 
per  square  yard;  it  bkadted,  five  cents  una 
half  per  sqnare yard;  if  colored,  aluned,  pi^w 
or  printed,  five  cents  and  ahalf  persquuejin, 
and,  In  addition  thereto,  ten  per  caitnni  *d»- 
Ivrma. 

2.  On  finer  and  lighter  goods  of  like  dtacnr- 
tlon  not  exceeding  two  hundred  tfaicads  to  ttt 

Suare  inch,  counting  tbe  warp  and  fining,  w- 
eacbed.flve  cents  per  square  yard;  if  tte^lgi 
flveandahalf  centspersquareyaid;  ifcohnd, 
Bt^eed.  painted  or  printed,  flveand  ahaU  caH 
per  square  yard  and,  in  addition  thereto,  twctff 
per  centum  ad  tatoretn. 
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8.  On  eoods  of  like  description,  exceeding 
two  tiua£ed  threads  to  the  square  incb,  cf-—' 
l&g  the  warp  and  filling,  unbleached,  five  i 
per  square  yard;  if  bleached,  five  and  a  half 
cents  per  square  yard;  if  colored,stained,  painted 
or  printed,  five  and  a  half  cents  per  square  yard 
and,  la  addition  thereto,  twenty  per  centum  ad 

A.  On  cotton  jeans,  denims,  drimngs,bed-tick. 
ingi,  ginghams,  plaids,  cottonades,  pantaloon 
nufls  and  goods  of  like  description,  or  for  simi- 
lar xat.  if  unbleached  and  not  exceeding  one 
hondred  tlueada  to  the  square  Inch,  counting 
the  warp  and  filling,  and  exceeding  five  ounces 
to  tbe«nisr«  yard,  siz  cents  per  square  yard;  if 
bleached,  six  cents  and  a  liall  per  square  yard; 
if  colored,  otained,  painted  or  printed,  six  cents 


S.  On  finer  or  lighter  goods  of  like  descrip- 
tiou,  not  exceeding  two  hundred  threads  to  the 
sqoara  indi,  counong  the  warp  and  fiillng,  if  un- 
bteached.dxcentspersquareyaid;  tfbleached, 
six  and  a  halt  cents  per  square  yard;  if  colored, 
stained,  pointed  or  printed,  six  and  a  half  cents 
per  square  yard  and  In  addition  thereto,  fifteen 
per  centum  ad  taleran, 

4.  On  BoodstdligblerdeecriptloE. exceeding 
two  hoDored  threads  to  the  square  iuch,  count- 
ing the  warp  and  filline,  if  unbleached,  seven 
cents  per  square  yard;  If  bleached,  seven  and 
abalf  centspersquarcyard;  if  colored,  stained, 
painted  or  printed,  seven  and  a  half  cents  per 
■quare  yard  and,  in  addition  thereto,  fifteen  per 
centum  ad  valoretn;  Provided,  That,  upon  all 
plain  woven  cotton  goods,  not  included  In  the 
foregoing  schedule,  unbleached,  valued  at 
sixteen  cents  per  square  yard;  bleached,  valued 
at  over  twenty  cents  per  square  yard;  colored, 
valued  at  over  twenty-five  cents  per  souare  yard, 
and  cotton  jeans,  denims  and  drillings,  un- 
bleached, valued  atover  twenty  ceutspersquare 
yard,  and  all  other  cotton  goods  of  every  de- 
■cripllon.the  value  of  which  shall  exceed  twenty- 
Ore  cent*  per  square  yard,  there  shall  be  levied, 
cfdlected  and  paid  a  duty  of  ihirty-five  per  cent- 
um ad  talmtm;  And  prided,  further.  That 
no  cottOQ  goods  having  more  than  two  hundred 
threads  totbeaqiuue  Inch,  counting  the  warp, 
and  ailing,  shall  be  admitted  to  a  less  rate  of 
duty  than  is  provided  for  goods  which  are  of 
ibM  Dumber  of  threads. 

and  all  other  manufactures  of 


Tbe  contention  of  the  plaintiff  In  error  now 
reltod  oo  is,  in  luhstance,  that  the  goods  in  gue^ 
xiaa  an  nM  embraced  In  the  providons  of  the 
si«iate,applicableto  manufactures  of  cotton,  de- 
■crfbed  uid  classed  t^  the  number  of  threads  to 
the  Eqttnie  titcb,  because  that  description  had  ref- 
enaioe  only  to  goods  SO  described  and  classed  by 


lfaeaIdofariaai;wberefU,  the  goods  in  question, 
^  tt  aanat  M  assumed  from  the  offers  of  proof 
■■  *    — «  rejected,  were  not  dealt  in  bjmanu- 


mtrnrdlBg  the  fabric  tor  that  purpose;  and  it  i 


considered  a  , 

of  the  statute,  and  the  appropriate  duty  must  b« 
determined  by  the  final  Clause,  embraclDg  "  all 
other  manufactures  of  cotton  not  otherwise  pro- 
vided for."  The  claim  is.  In  the  language  of 
counsel  makine  it,  that  "  Congress  did  not  meas 
to  subject  to  this  '  coimtable '  clause  every  arti- 
cle of  cotton  manufacture  of  which,  by  cutting 
out  a  square  Inch,  the  number  of  threads  constf 
tuting  the  warp  and  woof  of  that  area  eould  b« 
amnfed;  but  only  those  articles  in  which  th» 
threads  (oereciTun&tf  in  ordinary  mercantile  trsue- 
actlona  therein,  and  which  could  be  cotmtedby 
methods  practiced  by  the  uade." 

It  is  sought  to  •oppoit  this  argument  by  in- 
yoking  the  rule  of  construing  the  statute,  applied 
in  JrWw  T.  MorriMO,  H  U.  S.,  106  pfXTV,, 
704],  and  tlte  numoooa  cases  there  cited,  that 
where  words  are  used  in  an  Act  impodng  duties 
upon  Imports  which  hare  acatdred,  by  oommer- 
dal  use,  a  meaning  diflereat  uotn  their  ordinary 
meaning,  the  latter  may  be  controlled  by  the  for- 
mer if  such  be  the  apparent  intent  of  the  statute; 
but  the  rapUcatlon  fails  in  the  jnesent  instsnce 
because  the  language  used  is  unsquivocaL  There 
is  no  reference  in  the  statute,  dther  expressly 
or  by  ImpUcadon,  to  any  commercial  usage,  and 
there  is  no  language  in  it  which  requires  for  its 
interpretation  Oie  aid  of  any  extrinsic  drcum- 
_ The  rejected  proof  of  tbecnstom  of 


H  sscertained  by  inspection  by 
~  'hrowB  no  light  wnatever  on 
law,  because  the  law  fixes 
the  rate  of  duty  by  a  classification  based  on  the 
number  of  the  threads  in  a  sauare  inch,  without 
reference  to  the  mode  in  which  the  count  is  to 
be  made.  It  might  be  quite  convenient  for  deal- 
ers not  to  count  the  threads,  ezonit  when  th^ 
could  do  so  without  unraveling,  out  it  is  pure 
conjecture  that  Congress  intended  to  stop  the 
count  by  Collectors  at  the  same  limit.  Thei« 
nppcorstobeno  dilflcuUylD  (»unting  the  threads, 
matter  how  fine  ttie  fabric,  as  long  as  th» 
„.  xls  are  plain  woven;  and  the  necessity  of  un- 
ravellDg  for  the  purpose  of  counting  seems  to  ex- 
ist only  in  case  of  twilled  goods;  sod  yet,  this 
very  Act  requires  r  count  ot  threads  in  thecase 
of  leans,  denims,  driilings,  bed-tlcUngs,  etc., 
which  are  twilled,  and  hasesa  difference  of  duty 
upon  them  according  to  the  number  of  Uireada 
to  the  square  inch  so  ascertained. 
The  f  atf .  Uiat,  at  the  dale  of  U 


:1bbs  to  which  they  belong,  as  described  in  the 
tatute,  where,  as  In  the  preaent  case  the  lan> 
;aikg6  fairly  and  clearly  includea  them. 

7%r«  it  no  «nvr  in  the  rttord,  and  Ms  jvdg- 
msnt  M  atoordinfity  qfirmtd. 
"-tn  copr.   Test : 

Jaioa  H.  UoKoiner,  Oerk,  Sop.  Court,  U.  8. 


UKITBD  STATE8,  4W*.. 

t.  

JOSEPH  W.  FISHKL 

(Bee  B.  C.  Beiioner>*  ad.,  Itt-IMD 

Saiarg  of  Ji:l'jc»—apiir6prialion  AA 

\.  Hie  Act  ot  June  IT,  imt  BxHit  the  annoal 
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■alaiT  of  tiM  CMaT  AhHm  of  «  TaRftOTT  at  18,000, 
w«i  Dot  a  aoatniw  tliBt  tbe  MMtj  ibaald  not  be  ifr 

duceddnrlnshlstwiiiof  ottoB.  

B.  A  toAMqiieat  Aot  irhloh  appropriatM  tt,000 
(orthewU^ot  niohoffiotttacotie  TMr.and  de- 
I  tfaat  tM  mn  (o  appropriated  iEbII  c 


compenoBtlOD  for  bhi  aerrlOM  m  (Mtf  JiutlM  for 

the  year  apedfled,  praTeots  lila — .__  ...- 

areatReum" — *  "~ — ""  " ' 

Act  must,  f  0 

ttoiiAot,be' 

[No.  68. 
eubtaiHea  Mar.  30,1883.  I 

Jvdffmtnt  maaed  Apr.  tS, 

B,1S83. 


Apr.  16, 13 
.  DtoidtdS 


Btatemcnt  of  the  com  bj  Mr.  JvtHce  Woodst 

It  Bppeon  from  tbe  findings  of  tbe  Court  of 
Claims  tlist  the  appellee  held  tlie  office  of  Oliiif 
jvtiiet  of  the  Tenitoi;  of  Wyoming,  from  Feb- 
ruary 14,  1876,  to  November  S6,  1879.  Up  to 
and  InclTidiug  Jane  80, 1877,  lie  was  p^d  his 
salaiy  at  tbe  rate  tA  98,000  per  Hmum.  From 
June  80, 1877,  up  to  and  inclodlng  November 
M,  187V,bewMpaIdandreceived,  wltbontpro- 
teet,  compeoiatiOD  ■■  foch  OhitfJv^iee,  At  the 
rete  of  $8,400  per  annnm. ' 

The  ^)pdlee  contending  that  he  was  entitled 
to  s  Boluy  at  the  nte  of  1^,000  per  annum  (or 
his  whole  term  of  servioe,  hnrnght  this  suit  in 
the  Covirt  of  Claims  to  lecow  the  difference 
between  what  bis  salarrst  that  rate  would  have 
been  from  Jone  80. 19)7,  up  to  and  iocluding 
November  88,  I87V,  and  toe  amonnt  actually 
paid  Mm  for  that  period.  A 

The  m^Jorit;  of  tbe  Oonrt  of  CUims^ri.  ._ 
opinion  that  the  contention  of  tbe  appellee  could 
not  be  mstaiiKd,  bat  in  order  that  Uke  qiu8Uc~ 
mifibt  be  bnramt  to  this  court  and  ^bUv  se 
tied,  rendered  aiodgmemt  Dfvibmia  in  his  favL. 
(or  «88a.»,  trran  vASdi  t£e  United  States  have 
appealed. 

Mr.  WHUmb  a.  K»iuy.  AmL  AUg-Qm., 
for  appellant. 

ibmt.  Tkaodora  H.  H.  MoPherKm  and 
J.  Tbomai  Tttnitr,  for  appellee. 

Mr.  Jvtttte  Woodfl  dellveied  flie  o^nion  of 
thecout: 

Tbe  Act  of  Jnne  17, 1870,  entitled  "  An  Act 
to  Begnlate  the  Sslaiiei  of  C3iie(  Justices  and 
Assodate  Justices  in  tbe  Territories,"  16  Stat. 
«t  L.,  103;  Bev.  Stat  sec  1878,  provided  as  fol- 
lows: "The  salailee  of  the  Cnilef  Justices  and 
Assodste  JustlcM  of  the  Territories  of  New 
Mexico,  Washington,  Wroming,  etc,  shall  be 
«S,000  each  per  snnum.''^ 

This  statute  remaining  in  force,  Congreu,  on 
March  8, 1877,  passed  an  Act  entitled  "An  Act 


Toritory  of  Wyoming.  For  salaries  of  Cw 
emor.  OMifJiutted  and  two  Assodale  JudM 
at  t2,600  each." 

The  Act  of  June  19, 1878.  making  i:ppofn- 
tioDB  for  the  fiscal  year  ending  June  SO,  la^t, 
"~itained  similar  provisions  in  the  ssmc  !»- 


1  Expenaea  of  the  Govern- 
ment for  the  Tear  Ending  Jane  80, 1878iand  for 
Other Porposea."  1ft Stat. at L., 294.  ThisAct 
declared  as  follows ; ' '  That  the  following  sumi 
be,  and  tbe  same  are  herein  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise 
apiaopriated,  In  full  compensation  for  the  serv- 
ice of  the  flacal  year  ending  June  80, 1878,  for 
the  objects  heremofter  expressed, 

Oorenunent  in  the  ToiritodM, 


guage-  SOSta.„<>>u.,..i 
31, 1879,  SI  Stat,  at  L.,  38,  maUng  appropiu- 
tlons  for  tbe  fiscal  year  ending  June  80, 18M, 
apioDpriated  '  'Tbe  same  sums  of  moaej  sod  ta 
utB  purpose,  and  contdnuing  the  same  proiii-  >m, 
Ions  reWfng  thereto,  as  were  appropmlol  for 
the  fiscal  year  ending  June  80,  1879,"  bj  it« 
Act  above  refetred  to  making  appnnirisiiMi] 
for  that  year.  With  the  exception  of  the  rntii 
"infull  compensatioD,"  the  opening claiue of 
these  Acts  is  substantially  the  same  as  tliat  used 
In  all  other  4)propTiadou  Acta  of  emj  d^ 
scriptlon  ^ce  the  foundation  of  tbeOoveni- 
ment 

Upon  this  slate  of  the  statute  law,  tbe  ijua 
don  Is  presented  whether,  from  June  SO.  137T, 
up  to  and  including  November  38,  1871,  tbt 
appellee  was  entitled  to  a  salary  at  the  ni«  ol 
|3,000  per  annum,  or  at  tbe  rate  of  |S,800  pa 
annum.  The  contention  of  appellee  1b  i1i*1 
under  tbe  Act  of  Jime  17, 1870,  he  was  eulitM 
10  tbe  salary  of  $8,000,  notwithstandicig  itK 
subsequent  legislation  above  referred  to 

We  cannot  concur  In  this  view.  TbeAdd 
June  17, 1890,  fixing  (be  annual  salary  <A  ip- 
pellee  at  |8.000  was  not  a  contract  that  tbe 
salary  ehould  not  be  reduced  during  his  ten 
of  office.  Sutter  v.fli.,  10  How.,  408.  Nor«i 
there  any  provision  of  tbe  Conetirulicai  whick 
forbade  a  reducUon.  Clinton  v.  EngUbrtAt,  1) 
WaU.. 484  [80 U.  S.,  XX.,  659]. 

Congress  therefore  could,  withoat  the  viob- 
tion  of  any  contntct,  reduce  tbe  salary  of  appd- 
lee,  and  had  the  constitutional  power  to  do  ix 

Certain  well  settled  rules  of  iniar)aeBtian 
are  applicable  to  this  caae.  One  ia  that  s  legis- 
lative Act  ia  to  be  Interpreted  according  to  UK 
intention  of  the  legislation  apparent  upon  in 
face ;  Wiikinton  v.Leland,  2  PeL,  687i  onotlier 
that,  if  possible,  effect  must  be  given  to  evo^ 
clause,  sectlou  and  word  of  the  statute ;  Bacon  1 
Abr.  Statute  I.,  2;  Findter'*  Gate.  11  Coke,  afc 
S4a;  Potter,  Dwar.,  lU;  Opiniim  tfOeJudim. 
32  Pick.,  071 ;  and  a  third,  that  where  two.^cti 
oro  in  irreconcilable  conflict,  tbe  later  trpctit 
the  earlier  Act,  even  though  there  be  no  expKS 
repeal.  MeCooi  v.  SmiU,.  !  Black.  459  f«C. 
8.,XVII..218i;P.av.  iyn«n,llWall.,W[:3 
T].B..XX.,l55y.HedIiockY.m7trvla»te.&]. 
TJ.  8.  V.  Irwia.  5  McLean,  178;  WiH  v.  FiM.  * 
Wash., 691;  BriUonv.  CbnunoniMaUA,  1  Cuth., 


ipplying 
apnation 


these  rules,  we  think  that  tbe  ip- 


clauses  of  the  statute  which  lebte  to  •" 
this  controversy,  tbelr  plain  effect  is  to  sppeo- 
priate  (3.600  for  the  salary  of  the  appellee  for 
one  year,  and  to  declare  that  tlie  som  m>  af^MO- 
priated  shall  be  in  full  compensatioo  I    '" 

" '     the  year  soo 

amoiguuy  ana 

struction. 


'  which  CongTWB,  abaodoft- 
109  C^ 
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Ukitxd  States  v.  Httchbll. 


Inc  Die  k>Dg  uwd  form  of  the  kpMoprlatlon 
AcU  bM,  «  indtu$ria.  inserted.  Oui  da^  U 
to  gire  them  eflect  When  CoDgms  has  Mid, 
that  the  Rtm  Kn>roprtoled  abaU  be  in  full  oom- 


penutionof  the  MrViceaof  tli«appeUee,wecan> 
ootnT  that  it  duU  not  be  in  fulfcompnmtion, 
wid  allow  him  a  greater  nun. 

Not  ODlr  do  the  worda  of  the  atotnte  make 
the  Intention  of  Congreia  manlfeit,  bnt  that  to* 
tmtlon  i*  plainly  npngnant  to  the  (ramer  stat- 
ute, which  Sua  the  yearly  aalarr  of  the  Chief 
JuMiM  at  tB,000.  It  la  Impoadhle  that  both 
Acta  abould  itand.  No  ingenuity  can  leoondle 
them,  "nie  lata  Act  mtut  thmfore  preTail, 
and  Ibe  eariier  Act  mnst,  for  the  timp  covered 
by  the  approprlaUon  Acta  above  referred  to.  be 
considered  as  auBpended.  Tha  rmiti  <£  thtte 
titteii*,  tAtathtjvdgmmte/lhsOaurtofOiaimt, 
wMtA  gieei  ttt  apptUtt  a  laiarji  at  the  rate  if 
4S,000perannvmJh>mJutu30,lS77,toyotiem- 
her  tS,  I87S,  mui(  hi  reeerted,  and  tM  eaet  re- 
tmtndedlot^OatirttfOtaime.withdireetioTUto 


Tmecopr.  Tc^ 


H.  MoEMiDey,  Clerk.  Bup.  Court,  V.  B. 


UHTTBD  BTATBS,  Appt., 

CHARLES  MITCHELL. 

(See  B.  a,  Reporttr^  «L,ItB-ua.) 

Appr^iriatien  A^~^tet  <f,  oa  taUa 

Bt  tba  BerlMd  Statute*  tlkS  lalulu  ot  iDterpreu 
«nir«n  &sadatSiOOperannuni.FoTBvereanduT- 
Ipa  the  oppeUMj*  tf^  otjwrrlcethe  apptonrlaf— 


■e  annual  par  ot  Inl 


iteipKten 
enaoaotC 


OonneMto 
oalMiartflsol 


bV  tucl)  apnopriallon  Aoia,thBannuBl  Miarta  ofjg- 
terpi«ten  tor  tbe  time  oonaed  b7  those  Aota  at  nn 
a^h.  awi  nn  mnnt  iiaii  hir  rnnnTtirnl 


, otof  thecaieby  Jfr.  J««(m«  Woodai 

TU>  wai  a  salt  by  the  appeUee,  Charles  Mltoh- 
~l,  to  neover  a  balance  which  he  claimed  to  be 


due  him  aa  Indian  Intapfeter  at  the  Santee 
Agency  in  Ibe  State  cd  Nebraska,  under  sectloD 
iffia,  title  xxm.,  of  the  Beriaed  Sututee. 

That  sectfco,  and  aection  2,076,  which  con- 
■tttntea  part  of  the  same  title,  and  also  relates  to 
th«  compenaatlon  of  interpreters,  are  as  follows: 

Sec.  ano.  "The  laUries  of  Interpreteii  law- 
fully onployed  in  the  serrlce  of  the  United 
"'  '  na  in  Oregon,  Utah  and  New  Mexico,  shall 


•CTibcd  I7  this  titie  Bhall  be  In  full  of  aU  emol- 
tunMits  and  allowancet  whatsoerer." 

It  appean  from  the  findings  of  the  Court  of 
Claims  that  the  appellee  was  an  Interpreter  at 
the  Santee  Indian  agency  In  the  State  of  Ne- 
bcaak*,  doly  q^inted  under  section  SOUS  of 
tbe  BeViaed  Statutee,  and  that  he  beld  the  office 
and  diacharged  ita  duties  for  sereral  period*  be- 
twem  July  t,  1ST8,  and  November  as,  lSti3v  his 


During  all  thli  time,  Initaad  of  the  aalan  of 
$400  per  annum,  aa  provided  In  wctiiKi  2070,  he 
was  paid  only  at  tlw  rate  of  $800  per  annum, 
for  which  be  gave  a  receipt  In  full  for  hia  serv- 


The  appellee,  contending  that  he  was  entitied 
1  a  salary  at  the  rate  of  $4CI0per  annum,biouRht 
tdasultto  recover  the  difference  between  his 
salary  at  that  rate  and  the  sum  which  he  waa 
actudly  paid.  The  Goort  ot  Claims,  adopting 
the  vlewB  of  the  appdlee,  rendered  ft  judgment 
in  bis  favor  for  $858.88.  from  which  the  United 
States  appealed. 

JTestrw.  Thomas  Slmona,  Am^.  AUy-Qen., 
and  John  S.  Blair,  for  appellant. 

Xr.  Gaorg*  A.  Kiny.  for  appellee. 

Jfr.  JtwtfMWoodn  delivered  Ibe  (qrfnlim  of 
the  court: 

It  1«  contended  on  bebaU  of  the  United  States 
that,  by  the  appropilatioa  Acta  which  cover  the 
period  for  which  Qie  appellee  dalmi  compensa- 
tion. Congress  expreasea  Ita  purpose  to  suspend 
the  operuion  of  section  SOTO  of  tlie  Bevlsed 
Statutes,  and  to  reduce  for  that  period  the  ul- 
arlea  of  the  vffffi^  and  other  iiiter[»etera  of 
the  same  dan  from  $400  to  $800  per  annum. 
We  think  this  contention  Is  wdl  founded. 


first  passed  In  the  Indian  appropriation  Act 
of  February  37,  1861.  0  Stat,  at  L.,  6S7.  "niat 
Act  appropriated  a  groas  sum  for  the  pay  of 
Interpreters  authorized  by  the  Act  of  June  80. 
1834,4  Stat,  at  L.,  7SS,  and  declared  that  the 
aalaiies  of  int^icters  employed  in  oeit^n 
named  Territories  should  be  $000,  and  in  all 
others  $400  per  annum.  From  the  panage  of 
that  Act  down  to  ttkepaassge  of  the  Indian  ap* 

nrlation  Act  of  Mardi  8, 1877, 19  Stat,  at 
71,  the  appropriations  fw  the  talarleatrf  in- 
terpreters were  made  at  thoee  ntea.  The  Act 
last  mentioned  spedflcally  appropriated  for  the 
of  Indiim^inteTpreters  uie  nulform  sum  of 


gross  sum  of  $30,000  for  the  payment  of  D 
sary  Inteiprelen,  to  be  distributed  In  the  dia- 
cretioQ  of  the  Secretary  of  the  Interior,  and  re- 
pealedsectionaOTOof  QieRevisedStatutes.  A 
like  appropriation  was  made  in  the  aame  terms 
by  the  Indian  apwopriation  Act  of  Uarch  1, 
1888.    33  Stat.  atX„  488. 

An  fl»^ mtn ■  ^tyrt nf  thi*  leglalation, especially 
of  the  Indian  appropriation  Acts,  beginning 
with  that  of  March  8, 1877,  down  to  and  includ- 
ing the  Act  cd  March  8. 1881  .which  are  all  slmiUr 
in  their  provisions,  will  clearly  reveal  the  pur* 
pose  of  Congress.  The  Act  of  Uarch  %,  1877, 
opens  with  this  provision:  "That  the  follow- 
ing Buma  be  and  they  are  lieret^  appropriated 
*  "  *  for  the  purposeof  paying  the  coireut 
and  continxent  ezpensM  of  the  IndlaB  Depart- 
ment and  fuUlling  treaty  stipulatlona  with  the 
variona  Tribes.'*    •    • 

Then  follow  the  ~ 

among  them  the  f( 


DigtizedbyGOOgle 


braska,  to  be  assigned  to  auch  agencies  as  the 
Secretary  of  the  InteHor  ms.}' direct  at  1800  per 
anniun,  $3,100." 

After  tlie  spedflc  appropiiation  tor  salaries 
of  interpretere  the  followlna;  clause  appears ; 

"For  ^didonal  paj  of  said  interpreters  to  be 
distributed  in  tbe  mscretiou  of  the  t^ecretary  of 
the  Interior,  $9,000."  All  tbe  subsequent  In- 
dian (^praprtedon  Acts  down  to  and  Including 
theActoflfarchS.IBSl.make  tnthe  same  Ir- 
goage  the  same  SLppropriation  for  salaries  of 
terpieteis,  and  contain  a  similar  clause  for  their 
additional  oompensation. 

We  lind,  therefore,  this  state  of  legisladoD: 
tiT  the  Rerised  Statutes,  the  salaries  of  inter- 
preters were  fixed,  some  at  ^00  and  some  at 
fniH)  per  annum,  with  a  provision  that  snch  com- 
pensation should  be  in  full  of  all  emoluments 
and  allowances  whatsoever. 

By  the  Acts  In  force  during  tbe  appellee'^ 
term  of  service  the  appropriation  for  the  annual 
pay  at  interpreters  was  fSOO  each,  and  a  large 
mm  was  set  apart  for  their  additional  compen- 
sation, to  be  distributed  by  the  Secretai?  of  the 
Interior  at  his  discretion. 

This  coarse  of  legislation,  which  was  per- 
sisted in  forflve;ears,distincilj  reveals  achange 
In  the  policy  of  Congress  on  this  subject,  name- 
ly: that  instead  of  esiabliabing  a  salnry  for  in- 
terpreters at  a  filed  amount,  and  cutting  oS  all 
tAher  emoluments  and  allowances,  Congress  in- 
tended to  reduce  the  salaries  and  place  a  fund 
at  the  disposal  of  the  Secretary  of  the  Interior, 
[ISO]  from  which,  at  his  discretion,  additional  emol- 
uments and  allnwances  might  be  given  to  the 
interpretera.  The  purpose  of  Ckingress  to  sus- 
poid  Uie  law  flzine  the  salaries  of  interpreters 
to  Nebraska  at  $4Wper  annum,  is  jnst  as  clear 
as  its  purpose  to  suspend  the  section  forbidding 
any  f  urtur  emolomeuts  and  allowances.  Our 
oittnion  is,  therefore,  tbat  the  inten^n  of  Con- 
gress to  fix,  by  the  appropriation  Ads  to  which 
we  have  called  attention,  the  annual  salaries  of 
Interpreters  for  the  time  covered  by  tbose  Acts 
at  9900  each,  is  plain  upon  the  face  of  the  stal' 

The  whole  question  depends  on  the  intention 
of  Congress  as  expressed  in  the  statutes.  Wheth- 
er a  dmple  failure  by  Congress  to  appropriate 
any  or  a  suffldent  sum  to  pay  the  salary  of  an 
officer  fixed  by  previous  law  is,  of  itself,  an  ex- 
pression of  purpose  by  Congress  to  reduce  the 
salary,  we  do  not  now  decide.  That  is  not  this 
case.  On  the  coatrary,  in  this  case,  Congress 
has  in  other  ways  expressed  its  purpose  to  re- 
duce for  the  time  bmig  the  salariea  of  the  in- 
lemreters. 

This  purpose  is,  of  course,  Irreconcilable  with 
the  provisions  of  the  Revised  Statutes  on  the 
siimc  subject,  and  those  provisions  must  be  con- 
sidered as  having  been  suspended  until  they 
ivcre  finally  repealed  by  the  Act  of  May  17, 
l^iiS.  As  the  appellee  has  been  paid  in  fiul  bis 
salary  rs  fixed  by  the  iater  Acts,  which  were  in 
foi'ce  before  and  during  and  continued  in  force 
afier  his  Urm  of  service,  he  has  no  cause  of  ac- 
tion against  the  United  States,  it  fiUotei  that 
OutjuSgrnertt  of  (ht  Oowet<^  Ctainuin  hUfatar 
muttbtrnerwd.anditUtoordtrtd. 

Tniaeopj.   Test; 

James  H.  HeKenner,  Oerk,  Bop.  Oonrt,  U.  S. 


SvpRKus  CotJRT  OF  THK  UnrTKO  States.  Oct.  Texm, 

CHARLES  E.  HOVEY  AND  WILUAHP, 
DOLE,  AppU., 


(SeeB.  C  Beporter>s  ed„  IGO-UU 


L  A  raeelver  appt^ted  In  a  solL  tboiufa  not* 
party  In  the  piln(dpalsutt,who  Isa  prindpaTiiutTto 
an  iDdepeodcotissue  luddentallfarlElns.  Isa  rn^tt 
peity  to  a  anal  decree  on  suob  iBue  andtoaii  sp- 
j>eal  tberotrom. 

S.  A  correction  of  tbe  (onn  of  a  decree  of  tb* 
BMelal  Term  of  tbe  Ehipreme  Court  ot  tbe  DIKikt 
oiColumt)lab;adiIbigUiedlrsetiaii  totherecdnr 
to  pay  over  the  moue;  In  Us  bands  to  tbe  detewt- 
antB,whlcb  was  a  thlogof  oouise,  iiiiin  Ij  i  iiniiiJiii 
tbe  legal  effect  and  oonsequeDce  or  tbe  decree,  mr 
^  made  by  tbe  special  term  notwltbetBiidliis  is 

aTXdeoree  dtomlBBlnK  a  suit  brougfat  to  obtain  ts 
Injunction  and  dissolving  tbe  Injunotloii,  Is  DOC  COT- 
emed  b;  tbe  ordinary  rules  tbat  relate  to  a  vtvtr- 
atdtat  ot  eieoutloo,  tnit  by  tboae  (Biadidn  snd 
rules  which  relate  to  chaaoery  pioceedlnss  exdo- 


1.  Neltlier  a  decree  loran  iDjnncUon,  nor  a  dscrw 


a  Injunction,  IB 


B  SUEHOded 


by  a  VTJt  of  error,  altbougb  bL 
tupateiUat  aie  compiled  wtth. 
TNo.  28.1 
Arffued  Get.  10,  im.       Deeidei  Noo.  5,  jm. 

APPEAL  from  the  Supreme  Court  of  tbe  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  very  folly 
appear  in  tbe  opinion  of  the  court. 

ifenrt.  Oeo,  F.  Ednmnda.  Chat.  W.  Bot- 
nor  and  T.  J.  Dvrant.  for  appellants. 

Mestn.   Conway  —  •  ■ 
mar,  for  app^eea. 


An  award  against  the  United  Slates  of  neatly 
laoO.OOO  having  been  made  to  one  A.  R.  McDoa- 
aid,  a  British  subject,  by  the  Mixed  Commis- 
sion appointed  under  the  Treaty  of  I8T1,  bii 
bankrupt  asfdgnfe,  Thomas  J.  Phelps,  filed  s 
bill  in  the  Supreme  Court  of  the  District  rt 
Columbia  to  restrain  him  from  coUectin;  the 
money,  and  to  have  it  made  subject  to  his  deU^ 
makingone  White  also  adefendant.trhoclaimra 
■-  ' purchased  the  claim.     A   restraining 


bill,  and  Oeorge  W.  Riggs  was  appointed  a 
ceiver  to  collect  and  hold  tbe  money  until  the 
further  order  of  tbe  court.  In  Uie  meantime,  a 
bill  was  filed  by  Charles  K  Hovey  aod  Wiltism 
Dole  (the  present  appellnnls)  against  McDonald 
and  Wbite,  settingupa  lien  upon  one  fourth  of 
the  fund  under  an  aileeed  agreement  by  whid 
they  were  to  receive  Uiat  proportion  as  com- 
pensation for  their  services  in  aiding  the  prcve- 
CUtioQ  of  the  claini .  and  praying  that  tbe  lien 
might  be  established,  and  tiiat  Uie  defoidinU 
might  be  enjoined  from  collecting  or  receiving 
more  than  three  fourths  of  the  awsrd.  A  pn- 
Uminaiy  injunction  was  also  granted  in  aceoid- 
ance  wfth  theprayer  of  this  bill.  On  tbe  Itth 
of  February,  ISTS.thefoUovring  consent  decne; 
<a  oiQer,  was  made,  to  wit: 
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!In  Equin. 
No.  8810. 
BT  heard  on 
this  leth  daj  of  Febnurf,  A.  D.  187S:  aad 
tiiM«npoii,  and  upon  consioeratloD  tbereot,  and 
with  the  coDwnt  of  the  parties  to  tills  soil,  knd 
of  CharlM  E.  Hovej  and  William  P.  Dole, 
parties  complainant  in  a  certain  cause  in  equity 
u  this  court,  numbered  S937,  against  the  same 
defeuduits,  and  claiming  one  fouith  of  the 
■ward  in  the  proceedings  mentioned. 

It  is,  this  ifth  day  of  Pebniary,  A.  D.  1875, 
ordered,  adjudged  and  decreed: 

1 .  That  the  restraining  orden  heretofore  nude 
in  Iwth  mid  caujMS  an  Iiereb]'  vacated. 

8.  Iliat  the  decree  made  In  this  cause  on  the 
38th  dayof  December,  A.  D.  1874,  appointing 
OeorgeW.  Rigss.  Esq.,  receiver,  and gmndng 
ft  provisional  injunction,  is  modified  asrotlows, 
vi3.:  that  the  defendant,  William  White  ma;^ 
receive  from  the  uents  of  the  British  Oovein- 
ment  Qie  one  halt  of  the  net  amount  of  the 
sward  in  the  proceedings  ment/  med,  free  and 
discharged  of  all  claims  of  ttiepialnttSs  In  both 
the  causes  above  mentioned,  to  enable  the  said 
defendant  to  pej'  the  ezpenaea  Incumd  by  the 
defendant  A.  R.  McDonald  in  tbt  prosecution 
of  this  claim;  which  sum  of  one  half  of  said 
•ward  the  court  finds  to  be  the  reasonable  ex- 
pense tnddent  to  the  prcsecutlon  of  the  said 
cUim  b7  said  defendant  A.  R  McDonald  before 
aaid  Mixed  CommEasion,  exclusive  of  said  claim 
of  Hovey  Ss  Dole. 

8.  Thattheiemaininghalf  of  the  net  amount 
of  nid  award  shall  be  paid  to  the  said  Qeorr 
W.  Biggs;  and  it  is  ordered,  adjudged  and  d 
creed  uut  the  defendants  shall  execute  all  such 
orders,  receipts  and  acmiittancee  necessary 


"That  the  receiver  Mpolnted  in  IhlsGwue,  and 
In  Phelpi  V.  McDtmaM  [2  McAitb..  875],  No. 
8,010,  be  directed  to  pay  the  funds  belonging 
to  said  cause  to  the  stla  defendants,  McDonald 
and  White,  or  order,  and  thereon  raid  receiver 
shall  be  discharged  i"  and  at  the  same  time  a  de- 
cree was  enteredinttie  suit  of  Phelps,  aMiKDce, 
that  the  demurrer  be  sustained,  tioa  the  bill  dia- 
missed  with  costs,  and  the  same  direction  was 
riven  to  the  receiver  to  deliver  the  funds  to 
McDonald  and  White.  An  appeal  was  entered 
in  this  case  also,  on  the  day  the  decree  was 
rendered;  but  no  appeal  bond  or  undertaking 

as  filed  in  either  case  until  the  13th  of  July. 

Soon  afler  the  entry  of  the  lost  decree,  and 
on  the  same  day,  a  copy  of  it  was  served  on  the 
receiver  1^  tlie  attorney  of  McDonald  and 
White,  and  the  fund  in  his  hands,  then  consist- 
ing of  district  bonds,  was  demanded  of  him: 
but  before  he  delivered  the  bonds,  the  attorney 
of  Hovey  and  Dole  appeared  and  gave  him  vei^ 
bel  notice  that  an  appeal  had  been  token,  and 
insisted  that  it  was  a  mipm-mdau  fit  the  decree. 
Thereupon,  the  receiver  and  the  attomcTs  re- 
paired to  the  court,  and  the  receiver  asked  the 
Judge  what  he  should  do,  and  was  simply  lold 
to  obey  the  decree;  the  complidnanta'  attorney, 
at  the  same  time,  offering  to  furnish  the  security 
named  by  the  court  on  the  appeal.  Theiecdver 
then  delivered  the  bonds  to  the  defendants. 

In  tite  case  of  Phdpl.Vbi  baokrapt'  assignee, 
the  decree  of  the  Special  Term  was  afterwards 
afQiniod;  but  in  that  of  Hovey  and  Dole  the  de- 
cree of  the  Special  Term  was  reversed,  and  the 
counsel  for  the  complainants  obtained  an  order 
the  defendants  to  pay  back  into  court  the 
iney,  or  funds,  which  they  had  obtained  from 
the  receiver.  Failing  to  do  this,  they  were  ad- 
judged In  contempt,  and  a  decrae  pro  eon^tma 
was  entered  SEainst  them.  Thereupon,  the 
complainants  obtained  an  order  on  the  mcd'vw 
to  file  his  account;  and  this  being  done,  and  It 
appeariiut  thereby  that,  in  obedunce  to  the  de- 
cree of  the  Special  Term,  he  had  deliveted  the 
fund  to  the  defendants,  the  account  was  referred 


E.  Hovey  and  William  P.  Dole  and  of  theplaint- 
llf  in  thu  cause,  to  be  determined  by  the  further 
<lecree  of  this  court  to  this  cause  and  In  the 
cause  of  said  Hovey  A  Dole  hereinbefore  men- 
ttoned.  It  is  further  ordered  that  s^receiver 
be  directed  to  invcM  the  money  so  placed  In  his 
liands  In  bonds  of  the  United  States  or  in  S,V, 
beads  of  the  District  of  Columbia  guarannea 
by  the  United  Slates,  as  be  may  deem  best  for 
tne  interest  of  the  p«rtiea  concerned,  and  that 
y  of  this  decree  be  filed  In  the  last  men. 


i!^S 


This  deome  was  carried  out;  the  money  was 
ooUeded  from  the  agent  of  the  British  Qovem. 
■Dent,otu  half  of  it  bong  received  by  Mr.  RlgKs, 
•a  receiver,  and  the  loll*  progressed  in  due 
course.  Both  hills  were  demuned  to  and  both 
dfemurrera  were  sustained,  and  the  bUls  dls- 
■nlsMd  by  the  court  Id  Special  Term. 

In  the  caae  of  Ariiy  and  Unit  a  decree  was 

^tmd  oo  Thursday,  the  S4tb  of  June,  1S75, 

wbBfif  decreeing  that  the  demurrer  to  the  bill 

,^        be  Buatalned.  and  that  the  tiUI  be  dismissed  with 

'••'       cost*.    Anappeal  to  the  General  Term  was  en- 

Mred  the  same  dky  00  the  minutes  of  the  court. 

On  Monday,  the  tSth  of  June,  1876,  the  de- 

ene  was  amotded  I7  adding  thereto  the  clause, 

IMC  ft. 


tivered  up  the  funds  without  due  authority. 
The  auditor  look  testimony  as  to  the  dicum- 
stancee  of  the  appeal,  the  notice  given  to  there- 
celver,  and  his  conduct  in  the  matter,  and  re- 
ported that  in  bis  opinion  the  receiver  had  only 
done  his  daw.  Tus  report  was  conflnned  1^ 
a  decree  of  the  Oeneral  Term,  and  from  that  de- 
cree the  present  appeal  was  taken. 

The  first  matter  to  be  detomined  is  the  motion 
on  the  part  of  the  receiver  to  dismiss  the  appeal 
for  the  reason  that  he  was  not  a  party  to  the 
suit.  This  motion  cannot  prevtdL  The  pro- 
ceedings instituted  by  the  order  requiring  the 
receiver  to  file  his  account,  and  the  subsequent 
reference  of  that  account  to  an  auditor,  ana  the 
exceptions  thereto,  were  all  directed  ag^nst  the 
receiver  for  the  purpose  of  rendering  nlm  per- 
sonallr  responsible  for  the  (and  wbiim  had  been 
placed  In  bis  bands,  and  which  be  had  deUva«d 
over  in  obedience  to  the  original  decree.  It 
was  a  Bide  Issue  In  the  cause,  in  which  the  com> 
piainants  on  tlie  one  side  and  the  receiver  on 
the  other  were  real  and  Interested  parties.  The 
decree  confirming  the  auditor's  report  was,  as 
to  ttiis  matter,  a  flnal  decree  against  the  com- 
pUlnantaand  in  favor  of  Ibe  recMver.  Wehave 
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to  often  cooddered  caeei  of  this  tort,  arising  1d- 
cidentallf  in  a  cause,  bot  praseatlDg  independ- 
mt  issues  to  lie  detennlnea  between  the  mities 
to  them,  thai  It  is  unnecessary  to  enter  Into  a 
detailed  discussion  of  the  snbject  at  tlilt  time. 
The  receiver,  though  not  a  firtj  In  the  princi- 
pal suit,  wasano^erirfthecotirtappolnledin 
the  suit,  and  was  aprlncipal  partj  to  the  partic- 
ular question  raiaed  by  the  proceedings  referred 
to.  Itlaonly  necessar;f  torefeitOHimeof  the 
» that  appiv  to  the  subject.    ItwiUbefound 

y  dlsClMSea  i-  "" n    n    «-     -t  in-.n 


«!»' 


Ilv  discussed  in BtoMimi  t.  R.  R  Oo..  1  WaU., 

S[68U.8.,XVn..678];ft(«eriIdifv,  DMer, 
-  U.  8. ,  848  f XXIEI^  819] ;  Tnuttu  v.  Grten- 
ough,  lOS  U.  a.,  681  [XXVt.,  11S9];  andfltnafc- 
fayy.  Afl.Cfc..MU.8.,487[ESlV..16a].  In 
the  case  last  dl^,  a  decree  was  rendered  a^^inst 
a  receiver,  directing  him  to  paj  into  court  a 
certain  sum  of  money,  being  the  balance  found 
due  from  him  on  the  settlement  of  his  occounts. 
Be  appealed  from  this  decree,  and  his  right  to 
appeal  was  sustained  by  this  court  This  case 
is  a  direct  authority  to  show  that  the  receiver  in 
the  present  case,  had  the  decree  t)een  agaiiiEt 
blm,  could  have  taken  an  appeal ;  and,  if  he 
wotdd  have  had  a  right  to  appeal,  surely  the 
opposite  parlies  have  the  same  ri^ht. 

We  are  brought,  then,  to  consider  tb<i  sSect 
of  the  appeal  taken  from  the  decree  of  I 
Special  Tenn  upon  the  efficacy  of  said  ilci 
as  a  Jusfidcation  of  the  receiver  in  handing  o^ 
to  the  defendants  the  fund  in  his  possessii.  . 
To  airive  at  a  aatlsfoctory  conclusirio,  Ii  will  be 
necessary,  in  the  first  puce,  to  take  noUce  of 
the  question  as  to  ""  ~ 
Special  Term  to  a 
peal  wea  entered. 

By  the  tawa  relating  to  the  District  of  Cohim- 
Ua,  the  Supreme  Court  of  the  XHstilct  has  Qen- 
erol  Terms  and  Spedal  Terms,  the  latter  being 
.  held  by  a  single  Judge,  and  proceeding  In  the 
condnct  of  causes  as  li  It  were  a  separate  cc  ^ 
R.  8.  D.  C,  tec  768.  The  Special  Term 
ders  final  Judgments  and  decrees;  andanyp...  .^ 
aggrieved  tiy  on  order.  Judgment  or  decree  of 
the  Special  Term,  if  the  merits  are  iDTolved, 
mayappealtotheOeneralTerm.  Sec.  772.  The 
court  In  Oeoeral  Term  la  authorized  to  adopt 
rules  to  regulate  the  time  and  manner  of  mt 
. 1 J. 1..-.1.-. — laandct 
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SpedalTerm,  unless'the  party 
to  vacate  it  or  set  it  aside  for  fraud,  deceit,  sur- 
prise or  irr^ularity^ot  resort  to  a  review  of  H 
before  the  Oeneial  Term.  Rule89.  Anotberls, 
lliat  appeals  must  be  brought  within  thirty  days 
after  the  judgment  or  decree  Is  made  or  pro- 
nounced; andlhat  they  shall  sot  stay  execution 
<ts  between  private  parties)  where  the  Judgment 
is  for  a  tpedfic  sum,  unless,  within  twen^  davs 
after  Judgment  or  decree,  an  undertakuig  oe 
given,  with  security,  to  abide  by,  perform,  and 
pay  the  Judgment  or  decree,    itule  81. 

We  do  not  perceive  that  there  is  anrtblng  pe- 
culiar in  these  appeals  from  the  Special  to  the 
Geneial  Term  to  take  them  out  of  the  operation 
of  the  general  principles  and  rules  which  gov- 
ern q)peals  tnm  one  court  to  another.  One 
genenl  rale  in  aD  caaea  (subject,  however,  to 
'  Mune  qualifltatlona)  la  that  an  appeal  sospenda 
the  powei  of  the  court  below  to  proceed  farther 
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the  cause.  This  Includes  a  suspension  of  the 
power  to  execute  the  judgment  or  decree  But, 
of  course, bealdee  merely  taking  an  appeal,  those 
additional  things  mustM  done  whudi  the  lair 
requires  to  t:  done  in  order  to  give  to  the  ap- 
peal a  suspensive  effect,  whether  It  be  tecnrity 
for  Ihepttyment  of  the  claim  or  other  condiliaa 
impotea  vw  law. 

One  of  ttie  qnaliflcatloM  *>'  the  general  rule 
as  to  the  siu^)^isive  effect  of  an  t^peal  is,  Ibtf 
the  inferior  court  may  perfect  it>  Judgment  w 
decree,  usually  at  any  time  during  the  Term  at 
which  It  is  rendered.  If,  when  an  iq^etl  it 
taken  or  a  writ  of  error  Is  sued  ont,  the  recotd 
has  not  been  made  up.  It  may  be  made  np  in 
due  form.  If  any  obvious  mistake  has  occnmd, 
it  may  be  corrected;  as  where  the  Jury  \>s  mt«- 
take  has  given  damages  in  a  penal  actimi,  orhu 
—' —  damages  for  a  larger  sum  than  the  dec- 
)n  demanded,  the  plaintiff  may  enter  a 
r«nii((t'fur  of  tlie  damages  on  the  record,  after  a 
writ  of  error  is  brou^L  Tidd,  Pr.,  1*43.  And 
it  is  laid  down  as  a  general  rule,  at  law,  the 
principle  of  which  Is  equally  utiriicatde  to 
chancery  proceedings,  that  those  ^nga  which 
are  amendable  beforeerrorbrought,  are  amend- 
able oflcrwarda,  so  long  as  diminution  may  be 
alleged  and  certiorari  awarded  ;  provided,  (rf 
courae,  that  the  time  for  amendment  has  not 
passed  by.  Tidd,  714.  In  chancety  prooeed- 
mgs  it  Is  a  rule  that  when  a  clerical  error  has 
crept  into  the  decree,  or  some  ordinary  diito- 
Uon  has  been  omitted,  the  court  will  entertain 
an  application  to  rectifv  it,  even  though  it  has 
been  passed  and  entered.  Where  a  decree  hai 
omitted  a  direction  that  is  of  course  at  die  time 
It  is  made,  it  may  be  corrected  by  the  insertion 
of  that  direction;  as  where.  In  a  ciedltor'sBnit, 
the  decree  has  omitted  the  usual  direction  to 
take  an  a 

XXV  sec.  T,  This  rule  is  formnlated  in  Iba 
8tb  Equity  Rule  established  by  thia  court  fer 
the  government  of  the  circuit  courta,  wUdi  de- 
clares that  "  Clerical  mistakealn  decreet  (vde- 
crotal  orders,  or  errora  aridng  from  any  acd- 
dental  slip  or  omission,  may,  atany  timebefon 
an  actual  enrollment  thereof,  be  corrected  \sj 
order  of  the  court  or  Judge  thereof.  Upon  pel*- 
tioQ,  without  the  form  or  expense  of  a  nhear- 
ing."  Such  corrections,  by  analogy  to  the  pno- 
tice  In  cases  at  law,  may  undoubtedly  be  made 
after  an  appeal  is  taken. 

In  the  present  case,  thecorrectiooLOf  tbefonn 
of  the  decree  by  adding  the  directios  to  the  r«- 
cdver  to  pay  over  the  money  In  hla  kaiidt  to 
the  defendants  was  a  thing  of  cmtne ;  it  «■> 
merely  expressing  the  legal  effect  and  oonae- 
quence  of  tlie  decree.  It  waa  an  aiwnrtmiwt 
whidi  the  court  below,  the  Special  Term,  waa 
competent  to  make  notwithstanding  tiieupenL 
The  terms  of  the  injunction  wen  that  tbe  d»- 
fendants  should  be  rettralned  from  recetring  the 
money  until  the  final  hearing  of  the  cense.  Of 
course,  when  the  cause  was  finally  heaid,>od 
the  bill  dismisaed.  tbe  Injoncticm  ceaaed  lehafe 
effect  by  its  own  terms.  The  sraolntmeDt  ef 
Ur.  Rigga  aa  i«cefver  was  for  tbe  purpoM  of 
holding  the  money  aa  agent  of  tix  ooort,  and 
witiibolding  It  from  tbedefendantanntatbade- 
dsion.  Tbe  wordaof  User — '"' "^ 
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fore  B  neccMu;  conMquence  of  the  decree  of 
dicmiaaal,  that  the  {nJonctloD  ihould  be  dls- 
■olred,  end  that  the  receiver  abould  be  die- 
charged  eod  directed  no  loDger  to  withhold  the 
moMT  from  the  poeaeuioii  of  the  defenduiie. 
The  aiMtdalbxi  of  the  inJuDCtlon,  snd  the  die- 
n  ditectioiis  of  course 


peal,  might  here  nude  an  ordertocontinuethe 
mjODCtioD  and  to  retain  the  proper^  in  tlie  re- 
cavo'e  hacda;  bnt  that  wu  a  matter  of  discre- 
tion, lo  be  exerdaed  accoiding  to  the  Jostice  of 
the  caae.  If  the  Judge  did  not  see  tit  to  ezer- 
cise  It,  It  was  of  courae  to  add  to  the  decree  of 
jfhTnY»Mi  its  legal  effect  and  consequence.  The 
maUng  of  the  correctiixt  without  notice  to  the 
comiddnants,  if  tadt  notice  was  requisite,  was 
an  im^ularj?  of  wldch  tlie  receiver  was  not 
bound  to  know.  W«  are  id  opinion,  therefore, 
that  tlie  onnpletion  of  the  decree  on  the  28th 
of  June  I7  adding  the  usual  directioii.  was  with- 


fn  the  power  of  the  Bpedal  Term;  and  the  rigbia 

'  "be  parties  to  this  appeal  must  be  detennmed 

r  the  decree  had  originally  contained  that 


of  the  p 


direction. 

This  brings  us  to  the  question  of  the 
tbe  ^>peal  ss  a  «up#r*Hteu,  or  ss  a  sui 
of  tbe  decree  thus  corrected.  Tbe  apt 
taken  in  time,  and '•erbal  notice  that  it  1 
taken  and  would  be  followed  up  b^  the  proper 
nodartaklng  waa  giveD  to  the  recdvar  at  once, 
before  be  bM  parted  with  the  funda  in  Ut  bauds. 
At  tbe  aatne  time  be  was  serred  with  a  copr  of 
Use  decree  ordering  blm  to  deliver  those  funds 
(o  tbe  defendants.  The  queation  is,  whether, 
tinder  tbM  dicnmstances,  he  paid  the  money 
tn  his  own  wrong,  notwltbctandlng  the  order  of 
tbecoort 

A  tuptrttdtat,  properly  so  caDed,  is  a  sus- 
pesisSmi  of  tbe  power  of  the  court  below  to  Is- 
sue an  encution  on  the  ^gmant  or  decree 
i^pealed  from;  or,  it  a  writ  of  execution  has 
iaraed,  it  it  a  utduUtion  emanating  from  the 
orart  of  qipeol  against  the  execntion  of  the  writ 
It  operates  from  tbe  time  of  the  completion 
of  tboae  acts  which  are  icqnisite  to  call  it  into 
frrW*"**  If,  before  those  acts  are  performed, 
an  execution  hat  been  lawfully  laaued,  a  writ 
of  MW 

win  t 

tea  be , , . -„ 

pTfTf*i<*^i  there  is  no  remedy  until  the  appellate 
ptooeedinp  are  ended,  when,  If  the  Judgment 
or  decree  be  leretaed,  a  writ  of  reetitutioD  will 
be  awarded.  To  remedy  the  inconveniences  that 
■nMe  from  an  immediate  Issue  of  execution  be- 
fore tbe  appellate  pfoceedinga  could  be  per- 
fected, tbe  originaTjudtclarTAct  of  vm  [1 
Stat,  at  L.,  7S],  provided,  and  the  present  Re- 
Tfsed  Btatutcs  now  proTlde.  that  no  execution 


unnea  oibks,  wuere  a  wni  01  enor  may  oe  a 
gmperMdea*.  until  tbe  expiration  of  ten  days 
after  the  lodgment.  R.  S.,  1007.  This  renila- 
doa  qiplKs  to  proceedings  In  equity  as  well  as 


_  «  at  law.  But  It  dbea  not  extend 
fiaiiiil  case.  The  regulation  of  appeals  from 
the  sftedal  to  the  Oenwsl  Term  of  the  Supreme 
Ooort  of  the  District  Is  qiedally  provided  for 
in  Ibe  lava  and  rales  before  referred  to,  which 
coTO'  the  whole  subject.    By  titese  rules  it 

twu.s. 


is  declared  that,  after  judgment  Is  entered  in  the 
circuit  court,  ot  at  a  Special  Term,  execution 
may  be  issued,  unless  the  party  condemned 
move  to  vacate  or  set  it  aside,  or  resort  to  a  re- 
view of  it  before  the  General  Term;  bat  oo  ap- 
peal shall  operate  as  a  stay  of  execution  where 
the  Judgment  Is  for  a  speciflc  sum  of  money, 
unless  the  appellant,  with  sore^,  witUn  twenty 
days  after  the  ludgmenl  or  deciee,  execute  tuM 
file  an  undertaking  In  the  form  prescribed.  The 
aniellauto  insist  tuitt  this  rule  makes  It  unlaw- 
ful to  issue  an  execution  wilbls  tbe  ti — ■-^-— 


ippealed  from,  and  the 


irhidi  ^iply  to  a  lupeiwdMt  can  only 
it  in  by  way  of  analogy- 
land,  until  the  year  TTia,  an  appeal 


oordance  with  the  general  mode  of  construing 
such  retaliations  to  hold  that  the  niperiedea* 
does  sot  take  effect  until  the  condition  is  com- 
plied witii,  and  will  not  take  effect  at  all  unless 
complied  with  during  the  time  limited. 

But  this  case  Is  not  within  the  terms  of  the 
rule.  There  waa  no  decree  for  a  spedAc  sum 
of  mon^;  there  wss  no  decree  at  all  in  favor 
of  the  compUnants;  and  no  execation  was  ap- 
Idicable  to,  or  could  be  issued  hi  the  case,  ex- 
cept an  execation  for  the  costs  of  the  defend- 
ants. The  truth  is,  that  the  case  la  not  governed 
S  the  ordlnan  rules  that  relate  to  a  fupartatfeiu 
execution,  but  by  those  principles  and  rules 
which  relate  to  chancer;  proceedings  exclu- 
sively. It  depends  upon  the  effect  which,  ac- 
cor^g  to  the  principles  and  osagea  of  a  court 
of  equity,  an  appeal  hat  upon  the  inoceedings 
and  decree  of  Uis  court  app  '  ''  ~~" 
doctilneawhidiq 
be  bron^t  in  by  '.,  _^  „  __>     . 

lo  England,  until  the  year  1713,  an  appeal 
from  a  decree  or  order  In  chancery  suspended 
all  proceedings;  but  since  that  time  a  contrary 
rule  bat  prevailed  there.  Tbe  nibject  was  re- 
viewed by  tbe  House  of  Lords  in  I80T,  and  an 
order  was  made  eatoblitblng  tbe  right  of  the 
Chancellor  to  determine  whether  and  how  far 
an  apped  should  be  suspensive  of  proceedings, 
subject  to  the  order  of  the  House  on  the  same 
subject.  See,  Pahner'aPr.H.  L.,  9,10;  [.Bivu- 
enin  v.  BOMky]  ISTes.,  184;  [Otrt  r.  Mayor 
qfAlb.}  8  Paige,  S88-S8S. 

In  this  country  the  matter  Is  usually  regu- 
laied  by  statute  or  rules  of  court,  and  genei^ 
ally  spiking  an  appeal,  upon  giving  the  secu- 
rity required  by  law.  when  security  is  required, 
suspeDOS  ftirther  proceedings  and  operates  ta  a 
lupvnfdtat  of  execution.  This,  ss  we  have  seen, 
Is  Uie  case  in  the  Circuit  Courts  of  Uie  United 
States.  But  the  decree  itself,  without  further 
pro«edings,  may  have  an  intrinsic  effect  which 
can  only  be  suspended  by  an  affirmative  order 
either  01  the  court  whltdi  makes  Ibe  decree,  or 
of  the  appeUale  tribunal.  This  court.  In  the 
Sauahler-Eouts  Colt,  10  Wall.,  278  [77  U.  S., 
XIX,  915],  decided  that  an  appeal  from  a  de- 
cree grantiog,  refusing  or  dissolving  an  Injuno- 
tion,  does  not  disturb  Its  operative  effect  Mr. 
Jiutiet  Clifford,  delivering  (he  o^^nlon  of  the 
court,  said:  "  It  Is  quite  certain  that  oeitbet  an 
Injunctloo  nor  a  decree  dissolving  an  injunction 
passed  in  a  circuit  court  is  revened  or  nulUfled 
by  an  appeal  or  writ  of  error  before  the  causa 
is  heard  in  this  court;"  and  hrld  that  the  tame 
rule  applies  to  writs  of  error  from  state  courts 
in  equity  proceedings;  and  the  decision  of  the 
court  was  Msed  upon  that  view  of  the  law.  U 
waa  decided  that  neither  a  decree  for  an  Injnru^ 
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a  decree  dlRsolHng  an  injunctioa 
euepeaded  in  <U  effect  by  Ihe  wrfl  of  er 
though  all  the  requlmtea  for  a  ntpvrtedea*  t  ___ 
complied  wiih.  It  was  not  decided  that  the 
court  below  bad  no  power,  if  tbo  purposes  of 
justice  required  it,  to  order  a  coDtiouaDco  of  the 
»tatu*  qao  until  a  decision  abould  be  made  bj 
the  appellate  court,  or  until  that  court  abould 
order  the  contmn'.  This  power  uodoubledly 
oxists,  and  abould  always  be  exercised  wbeu 
a^  irremediable  injury  may  result  from  the 
eflect  of  the  docree  aa  rendered;  but  it  is  a  dis- 
cretionary power,  and  lis  exercise  or  non-i 
cise  la  not  an  appealable  matter.  In  recognition 
of  tbis  power,  andforthe  purpose  of  facilitating 
iU  proper  exercise  in  certain  cases,  on  appeals 
from  the  circuit  courts.tb is  court  by  an  addition- 
al rule  of  pi-actice  in  equity,  adopted  in  October 
Term,J878  [see,  XX.,919],'declnredUiat  "When 
an  appeal  from  a  final  decree,  in  an  equitv  suit, 
granting  or  dissolving  an  injunction,  Is  allowed 
by  a  justice  or  Judge  who  took  part  in  the  de- 
cision of  the  caitse,  oe  may,  In  liia  discretion,  at 
the  time  of  sucb  ailowance,  make  an  order  sus- 
pending or  modifying  tbc  injunction  durine;  the 
pendency  of  tbc  appeal,  upon  such  terma  as  ' 
bond  or  otherwise  as  he  may  consider  pro' 
tor  the  security  of  the  rights  of  the  opposiie 
party."  (Rule  83.)  Of  course,  where  the  power 
u  30t  exercised  by  the  court,  nor  by  the  Judge 
[162]  who  allows  the  appeal,  the  decref  retains  »3 
intrinsic  force  and  effect. 

Applying  these  princlplee  to  thepRacat., 
It  is  clear  that  the  force  of  the  dccre"  wof 
affected  by  the  appeal,  although  it  was  iu  the 
power  of  the  Special  Term  to  have  cooiinuod 
(he  injunction  and  to  have  retail-*]  the  fund  in 
its  coo trol  in  the  hands  of  the  receiver  had  It  seea 
fit  to  do  M.  Judging  only  from  what  appears  in 
the  record,  we  cannot  refrain  from  "aying  that, 
in  this  case,  the  latter  course  would  have  been 
eminently  proper.  It  would  have  protected  all 
parties  and  produced  injury  to  none.  But  if  the 
court  failed  to  do  what  it  might  properly  have 
done,  such  failure  ought  not  to  be  visited  upon 
the  receiver,  who  wbh  the  mere  instrument  and 
hand  of  the  court,  and  subject  lo  ita  order.  It 
was  his  duty  to  obey  the  decree  as  made. 

Ttiit  dirpota  of  tlie  cam,  and  requtret  that  the 
deeree  appiaUdfivm  iliauM  U  a^lmMd,  and  it  it 
40  ordered. 

True  oopr.    Teat ; 

Jamei  H.  HoKenner,  Clerk,  Bup.  Oourt,  U.  S. 
Ctt«d-mU.B,BgB. 


ANNIE  LODIB, 
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1.  One  vbo  purahuies  bonds  ai 
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— . mus  (o  eonvti  cKv.  town  or  eoutitu 

to  lemi  tax  to  puu  bofuli  or  mttrett  on  bonda.    Pee 
mU  to  Tha  HSror  v.  D.  8.,  n  D.  &.  ZUL,  VM. 


whom  tbe  purchMt  la  made,  la  boond  br  tkat  ]d1|. 


E.  A  Judsment  In , 

Talld]^  of  oertaln  bonda,  la  oonoladve  b  •  mh»- 
guoDt  action  aato  the  question*  decided,  on  ttoTw^ 
See  and  their  piivleB,  In  B  subBequeat  UdiatkML 
a.  In  ohancerT'  aula,  advene  uiteieets  •■  betnm 
~  -'-*-—- 'ania  mu  be  paaaed  upon  and  deddol; 
porttes  oa  ve  bad  a  beuins  aad  an  inpiir- 
laaertJDff  tbeii  rtebia,  tfaer  aroooiKludEd 
irae  M  air  aa  It  ■fleota  rfsbta  praseoM  to 
and  pened  upDD  br  tta  deeree. 
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rl  ERROR  to  the  Circuit  Court  of  Uw  Uoiud 
States  for  the  Northern  District  of  Oliia. 

The  history  and  facts  of  the  case  appear  ii 
the  opinion  of  the  court  See,  also,  BappU^. 
Trutteea  of  Brown  ToKiuhip.  IB  Ohio  St.,  Sll;' 
BoppU  T.  mppU,  33  Ohio  St.,  116. 

Me»»r».  Oeo.  Hoa^dly,  E.  M.  Johaaaa 
and  Edward  CoUton.  for  plainlill  in  error. 

Ma*n.  C.  H.  Sozibner  and  J.  8.  Joaaa, 
for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinicn  <rf 

the  court: 
This  is  an  action  on  bonds  and  Interest  coo- 

)na  thereto  attached,siKned  by  theTniaetsof 

rown  Township,  payable  to  the  Springfield. 
Ht.  Vernon  and  Pittsburgh  Railroad  CompsnT, 
or  ita  assigns,  on  Uie  first  day  of  October,  19il, 
and  dated  April  20,  IB53. 

The  plaintilT  says  she  is  the  owner  and  boU- 

'  of  the  bonds  and  coupons,  and  in  eiplin*- 

DD  of  ber  title  alleges  tliat  "  After  nccutioa 
and  delivery  of  paid  note  to  sold  railway  comio- 
nj[  aa  aforesaid,  and  in  the  year  1854,'  Ihe  sail 
railroad  company  did  indoiae  an  j  deliver  said 
note  and  the  coupona  thereto  atlacbed  toBrDn-n, 
CoUins  and  Brown,  and  that  said  Brown.  Col- 
lins  and  Brown  afterwards  Indorsed  and  dehr- 
ered  said  note  and  coupons  to  Richiard  B.  Hop- 
ple, and  Richard  B,  Hopple  afterwards  indorMd 
and  delivered  aoid  note  and  coupons  to  tbe 
plaintiff,  who  now  holds  and  owns  the  same.' 

The  defendants  for  answer,  among  otiiei 
matters,  filed  two  pleas  of  a  former  adjudic*-    [i| 
tion,  in  which  the  bonds  were  declared  to  be 
void,  and  relv  upon  these  in  bar  of  the  actioa. 

The  first  of  these  pleaa,  called  defense  No.  3. 

ta  out  a  suit  by  one  Hinun  Hippie,  {daintilt. 
against  the  Trustees  of  Brown  Township,  Rob- 
ert B.  Hopple  and  otheis,  in  which  be  alkgta 
himself  to  be  the  owner  of  real  estate  iocnni' 
1  by  a  mortgage  to  secure  the  payment  of 
onda  on  which  the  presentanit  la  Droa^t. 
and  that  said  defendants,  among  whotawwibe 
Richard  B.  Hopple  from  whom  plaintiff  in  thi) 
suit  purchased  ue  bonda  aforeawd,  uMrted  * 
claim  to  bis  land  on  account  of  said  oonnce- 
The  plea  further  alleges  that  the  holders  of  UK 
bonds,  among  whom  was  Ricbaid  B.  Hiqiple. 
filed  their  answer  and  cnee-tHll  sJleKiDg  *^ 


.'alid.  and  for  a  decree  oi  foreclosim  of  the 
mortgage,  and  that  in  aoid  croaB-biU  said  Bicti- 
Hopple  set  up  SB  the  foundAtioa  of  ins 
prayer  for  relief.  !iis  owuership  of  the  kleotictl 
bonda  now  set  fortli  in  this  action.  In  the  fisit, 
the  mortgii^i!,  which  was  floally  apmakd 
lo  the  Supreme  Court  of  the  Stale,  Qopple  aad 
the  01  her  boiidhuldets  failed  and  wetv  adjudged 
pay  costa,  on  Ibo  ground  of  ihc  waui  of  an- 
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tboritj  in  tbe  Tnutees  of  Brown  Township  to 
ianie  tbe  bonds.  To  tbli  suit,  tlio  Trustees  of 
Brown  Towiubip  and  Sicbard  B.  Hoppio  and 
other  bondboldera  were  pnrtles. 

The  second  plea  s^ts  forth  an  application 
Richard  B.  Hopple,  in  his  right  as  owner 
these  bonds,  for  a  writ  of  maTidamiu  from  the 
Supreme  Court  of  Ohio,  to  compel  the  Trustees 
of  Brown  Townihipto  levy  a  laztopa^  the  in- 
lereat  on  said  coupons.  To  the  alternative  wriL 
the  Tnutees  answered,  denying  tbe  validity  of 
the  bonds,  and  tbe  court  decided  that  tbe  sup- 
posed bonds  and  coupons  wet«  Issued  without 
*uy  legal  auiborjly,  and  without  any  authority 
to  take  stock  in  tbe  railroad  company  to  whicn 
they  were  delivered,  and  gave  judgment  for 
costs  against  said  Hopple. 

The  plea  also  avers  tbut  snld  bonds     .   .  . 
transferred  to  Annie  Louis,  pialntifT,  until  long 
alter  said  ttonds  and  coupons  were  due. 

To  these  pleas,  demurrers  were  filed  and  the 
demurren  overruled,  and  plaintiflnot  decM^ 
to  repJT  or  plead  further,  Judgmeiii  was  lou- 
dcrea  for  defendant, 

Tbe  error  assigned  I7  plaintiff  is  the  overrul- 
I     ingot  these  demurrera. 

We  think  the  court  was  right,  npon  the 
^Aioest  principles  of  jurisprudence. 

Tbe  case  It  unembarras&ed  by  the  doctrine  of 
bonajUe  purchaser  of  neguilab'le  securities,  be- 
catme  the  bonds  were  overdue  in  the  hands  of 
fttchard  B.  Hopple  when  the  suit  of  Hippie 
aipdnst  bim  and  others  to  have  them  declared 
void  was  commenced,  tbe  bonds  falling  due 
October  1,  18TI,  aod  the  suitcommenced  Octo- 
ber 18  of  that  year,  and  the  cross-bill,  in  which 
Hopple  soufEht  to  enforce  ibe  bonds,  was  cora- 
mencttl  April  a,  18T2,  The  bonds  were,  there- 
fore, post  due  during  tbe  whole  period  of  tb&t 
Utisation  In  which  they  were  adjudged  to  be 
void  in  Us  hands. 

A)  rerauds  the  action  of  taandamut  while 
tbe  bonds  were  not  overdue,  at  tbe  time  of  the 
tudpmcnt  against  Hr.  Hopple,  tbepleaexpress- 
ly  avcra  that  they  were  overdue  wnen  plaintiff 
Louis  became  tbeir  owner,  and  as  she  alJegesin 
her  declaration  that  she  bought  them  of  Hopple, 
It  follow!  that  they  remaiitea  in  bis  hands  from 
the  date  of  tbe  judgment  oamandavuu  against 
him  nntB  they  became  past  due.  This  follows 
abo  from  tbetact  that  he  asserted  ownership  of 
them  after  ihej  were  due  in  tbe  crosa-blll  to 
Hippie's  suit 

Tbe  plaintiff,  tberefoie,  holding  under  Hop- 
^  by  a  purchase  made  after  tbe  bonds  were 
due.aod  after  the  iudgment  in  which  they  were 
decided  to  be  voia  In  his  hands.  Is  bound  by 
tbat  iudcment,  unleas  something  can  be  shown 
whidi  takea  the  case  out  of  the  cenerol  rule. 

In  the  mandamv  case  the  plaintiff  was  the 
owner  of  the  bonds,  and  the  present  pbuntiff  Is 
boond  bytbe  privi^  of  a  sub<M»iuent  holder  of  | 
ibein.  IIm  defendants  in  that  co-te  are  the  de- 
rendania  hi  this,  so  that  the  octiun  is  now  be- 
■  paniea  on  whom  tbat  judgment  is  bind- 


It  is  easy  to  see  why  the  statute  ahoold  de- 
clare tbat  where  a  party  has  had  a  leoovery  of 
what  he  claims  by  a  writ  of  tnandamut,  the 
other  party  should  not  also  be  harassed  by  an- 
other action  for  tbe  same  demand.  But  it  would 
not  follow  that  where  a  mandamus  was  refused 
on  grounds  which  were  conclusive  against  the 
right  of  pinintift  to  recover  In  any  action  wbat- 
ever,  that  the  iudgment  would  not  be  aprotec- 
lion  when  such  other  action  was  brought  Sucb 
was  the  case  tiefore  us.  The  ground  of  the 
court's  judgment  in  denying  the  maiufamiM  was 
not  left  to  Inference,  however  strong  that  in- 
ference might  be  from  the  pleadings,  as  in  the 
caseof  BtociT.  Ctwir».,89U.  8-,BS6  [XXV.. 
491],  but  the  court  declared,  in  the  case  we  are 
now  considering,  in  positive  terms,  that:  "Tbe 
said  supposed  Ixinds  or  undertaking  and  cou- 

Sons  in  the  writ  mentioned,  were  issued  by  the 
efendanis  without  anv  le^  power  or  author- 
ity ••  •  and  without  any  legal  power  or 
authori^  to  make  said  supposed  subemptloo  to 
tbe  ca|)ital  stock  of  Uie  railroad  company,  and 
that  said  supposed  subscriptions,  and  said  sup- 
posed bonds  and  coupons,  are  for  said  reason 
absolutely  void."  ana  tbat  defendants  are  not 
estopped  to  set  op  the  invalidl^  of  said  instiu- 

Herc  is  not  only  a  denial  of  the  writ  of  mat^ 
tfamtu,  but  an  adjudication  tbat  in  tbe  hands  of 
Hopple  the  bonds  now  in  suit  were  absolutely 

This  court  baa  rMMMedly  beMiince 
ter-G»Ti«rai  Eendnff*  Oat,  12Fet.,  014, 


TT»e  o 


ooljobiectloo  made  to  this  la,  tbat  while 

tbe  kiatate  of  Ohio  makes  a  judgment  on  fnan- 
•1  imnuM  a  bar  to  another  civil  anion  where  the 
'  writ  Is  granted,  it  does  not  to  declare  where  it 
liiefuaed.  The wordtof thestatuteannotpre- 
aeated  to  lit,  nor  any  dediloa  of  the  courtt  of 
that  Stale  died  to  mttaiu  the  propoalUon. 
IM  C.  8.  U.  B.,  BooE  27. 


denial  of  the  writ  is  held  to  be  conctuMve  hi  a 
subsequent  action  as  to  the  invalidity  of  the 
bonds,  though  the  fact  that  the  decision  in  man- 
ffamiu  was  based  on  that  ground  is  inferred  from 
the  pleadings,  and  not  from  the  expresa  lan- 
guage of  the  judgment,  as  in  the  present  case. 
We  are  of  opinion  tbat  the  judgment  of  tbe 
Supreme  Court  of  Ohio  established  the  fact  that  [I6T] 
the  bonds  and  coupons  were  void  in  the  hands 
of  Hopple,  and  the  judgment  Is  conclusive  of 
that  fact  against  his  vendee  and  privy  in  this 

'The  same  result  must  follow  In  tbe  case  of 
HippU-n.  The  Board  of  TrusUn  and  RidiardB. 
UoppU  and  othmt.  It  is  argued,  in  avoidance  of 
this  conclusion,  that  the  board  of  Trutteea  and 
Hopple  t>eing  both  defendant!  to  Hippie's  Mil, 
no  adversary  contention  on  the  question  of  the 
validity  of  the  bonds  could  have  taken  place  be- 
tween I  hem. 

But  this  view  of  the  case  ignores  entirely  the 
facts  that  Hopple,  in  dling  his  croea-bill  seelc- 
iog  to  establlsb  the  bonds  as  valid, became  phini 
iC  and  made  tbe  Trustees  defendants,  and  in 
tliis  manner  raised  tbe  Issue  of  tbeir  validity  bo 
tween  himself  and  the  Tnistoes  directly,  and  it 
vras  in  express  terms  decided  against  Urn.  His 
assicee  of  those  bonds  in  the  present  action 
BgainBt  the  same  Truateet,  it  clearly  bound  by 
tbat  decision. 

But  if  there  had  been  no  croee-bill,  the  fact 
that  both  Hopple  and  the  trustees  were  placed 
at  defendants  in  the  suit  of  Hippie,  does  tiot  im- 
pair the  conclusive  character  of  the  decree  in 
that  case  as  between  those  parties.  The  present 
H  8M 
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case  to  predsely  analogous  to  tbat  of  Oortomn 
V.  Ckinal  Co.,  M  U.  8.,  741  [XXIV.,  1901.  and 
we  cannot  better  express  our  tIotcs  of  thu  case 
tban  bv  a  gnotatton  from  the  opinion  In  that: 
"  It  Is  said  that  Corcoian  and  his  CO- trustees, 
the  canal  company  and  the  State  of  Maryland, 
tMM  all  il^enAiTUt  to  (hat  tttit,  and  that  <u  be- 
tiettntltemnoUnuvKUTaitedbiitheptet^ngton 
tkii  gue^ion,  and  no  advanarji  proomding* 


they  iriU  not  join  as  plointlffB,  who  are  yet  nec- 
esaaiy  partiea,  ll  J3M  long  been  settled  that  ad- 
verse Interests  as  betw?fji  co-defendants  mav  be 
pasBed  upon  and  deddtid.  andifOKparlittmiie 
itad  a  htarinff  and  an  omvrAcnt'ly  of  omrtiTtg 
thtir  tigMi,  Suy  are  eondud^  by  the  decree  ai 
far aett affect* righit preeenUd to  Oieeourt  and 
paued  upon,  by  its  decree.  It  is  to  be  observed, 
also,  that  the  Veir  object  of  that  suit  was  to 
determine  the  order  of  the  distribution  of  the 
net  revenues  of  the  oanal  company,  and  ttiat  the 
Corcoran  traineea  were  made  defendants  for  no 
other  purpoee  than  tliat  they  mleht  be  bound 
by thatdecree.  And,la&Lly,asthedecreedid"'' 


question  of  pleading,  when  it  is  clear  that  the 
issue  was  fairly  made  and  was  argued  bv  Cor- 
coran's  counsel,  as  ia  shown  by  the  ttiird  head 
of  their  brief,  made  a  part  of  this  record  by 
BtipulatJOD."  And  in  conclusion  the  court  say: 
"  It  seems  to  us  veiy  clear  that  the  question  we 
are  now  called  on  to  decide  has  been  already 
dedded  by  a  court  of  competent  jurisdiction 
which  had  Iiefore  it  the  paraes  to  the  present 
suit;  that  it  was  decided  im  an  issue  properly 
rdsed,  to  which  issue  both  oomplainant  and  de- 
fendant here  were  paities,  and  ui  which  the  ap- 
pellant lieie  was  actually  iieard  by  bto  own  coun- 
sel; and  that  It,  therefore,  falls  within  the  aal- 
utaiT  rok  of  law  which  makes  such  a  decision 
final  and  conclusiTe  between  the  parties,  and 
that  none  of  the  exceptions  to  that  nile  exist  in 
this  case." 

We  are  qf  opinion  OuU  MA  dmiiirrera  tsere 
properiy  overruled,  and  nfflrm  (Atf  judgment  of 
Ab  VireaitCourt. 

Mr.  Jtutiee  Mktthews  did  not  dt  In  tbla 

True  oopy.  Test:  _ 

James  H.  Kc-Kenner,  OeA,  Bnpb  Oonrt,  n.Ot 


Et  Parte: 

In  the  Matter  of  the  STATE  OF  TESTS- 

8TLVANIA.  POitiona: 

(Hee  B.  C  Beportery  ed.,  174-178.) 

ffn(  ofprehibilion — eorrection  of  error. 


tram  decddluK  all  qu«atlons  pmpMl;  atWDK  In  tliat 
another  State. 

nOTB.-P<lol*, 

«/:  TP^OMSmv  at 

puuiesa  u.  s.,  Txrn..  sil 


is  under  a  statute  of 


Ttaomfwon  V.  The  dreat  B»- 


1.  AiuppoiedeTiorln a Judgmentotan 
tyooutt  on  the  merits  of  an  action  cammuaiH- 
rented  by  prolilt>IUon.   Tba  remedjr,  U  anr.  k  Iv 
appeal.  ^^  ^^  ^^ 

Argved  Oo.  IS.  18S3.        DeeUbiNov.  I,  mt. 

APPLICATION  for  a  vreil  of  prohiWtion. 
Thto  case  arises  upon  the  applicatian  ol 
Lewto  C.  Cassldy,  Attorney-General  of  Penn- 

Slvania.fora  WTit  of  probibitioQ  to  thelMtlria 
)urt  of  the  United  States,  sitting  as  a  Court 
of  Admiralty. 
The  petition  alleges  that  said  OommonwHhh 


said  ConunoDweaith  are  subject  Ui  the  codIM 
of  the  Board  of  Wardens  of  the  Pan  of  Piut 
adelphia;  that,  by  the  Act  of  FebmaryllSA 
it  is  made  unlawful,  for  any  person  to  under- 
take to  pilot  a  vessel  on  the  Bay  or  River  Del- 
aware, without  a  licenae  duly  nanied  bj  said 
board;  that  by  the  Act  of  June  8,  1881,  eec.  I. 
it  to  provided,  ' '  That  a  deduction  of  len  pa 
centum  from  the  rates  mentioned  in  sectira  1 
shall  be  made  when  a  veasel  to  spoken  Ibst  br 
the  pilot  inside  of  a  stiaiKht  Une  drawn  fma 
Cape  Mav  Light  to  Cape  Henlopen  Ligbt;  ImI 
the  vessel  shall  in  every  such  case  be  enmpt 
from  the  duty  of  takine  a  pilot  on  ber  vovm 
inward  to  the  Port  <rf  Philadelphia,  and  tbt 
vessel  as  well  as  her  master,  owner,  agent  or 
consignee  shall  be  exempt  from  the  duty  of  paj- 
iag  pilotage  or  half  pilotage  or  any  penaltT 
wbaUoever,  in  case,  of  her  neglect  or  rcfu!«l  lo 
^.  __    -  Apr.5,1881,an  Aclof  theSlate 


and  River  Delaware,  and  to  make  rules  f<x 
their  government ;  that  March  8,  1883,  caaw 
John  P.  VirdeD,apflot  dulylicensedoiidcrtlw 
laws  of  Delaware,  bui  not  itceosed  by  the  Boaid 
of  Wardens  of  the  Port  of  Philadelphia,  to  ad 
as  a  pilot  for  the  Port  of  Philadelphia,  and  [n- 
sented  bto  libel  to  the  Dtotrict  Court  ol  the 
United  States  for  the  Eastern  District  of  taa- 
^Ivaniain  admiralty,  setting  forth  thathe.ilK 
said  Jo^  P.  Virden,  had  tendered  his  serriccs 

Sp^kf. 


Sparks,  a 
aoelphia  f 


Light  and  Cape  Henlopen  Li^t,  and  t 

services  of  the  sdd  John  P.  Yinlen  had  been 
refused;  and  claiming  that  he  was  entitkdie 
recover  from  the  saia  vessel  the  snm  of  t70.S, 
being  the  amount  recoverable  tinder  the  Ian 
of  Detoware  by  reason  of  the  tender  and  refos- 
al  of  hto  services;  and  thereupon  the  court  al- 
lowed the  said  libel,  and  caused  the  aaid  htig, 
Charles  A.  Sparka,  to  be  arrested  in  aaid  cause. 
The  said  cause  coming  on  to  be  heard,  ibe  wd 
court  proceeded  to  detxeein  fovor  of  Ibe  ssid 
libelant  for  the  full  amount  of  aaid  claim.  wiA 
costs.  And  the  Commonwealth  of  FOmsyhiBia 
suggests  that  such  proceedings  an  wiUioat  war 
'  of  law,  and  in  contravention  cA  the  laws  of 


faadM 


the  said  Commonwealth  at  PenonlTwiia: 
that  the  Admiralty  Court  of  thbDlstifctfai 


Jurisdiction  to  impose  on  vess^  boand  to  te 
Port  of  Philadel[dkiiL  a  Uen  or  flrira—  — 
virtue  of  the  law*  of  ute  Btatt  of  IM« 
M 

D,gt,ZBdbyGOO<^Ie 


Im.  B.  B.  R.  Co.  V.  Livziipool,  etc.,  Isb.  Ca 


TlierafoM,  (Iw  Commonwealth  of  Pemujl- 
tmnia  pnyB  &  remedy,  by  a  writ  of  prohlbitloii, 
to  lie  UiuM  out  of  tUB  uononble  court,  to  the 
Judge  of  the  DWrict  Court  of  the  United 
Etttea  for  the  Eoslem  District  of  Pennsylvania, 
lo  be  directed,  to  proUbit  him  from  further 
proceeding  In  said  cause,  and  from  proceeding 
to  make  or  enforce  any  decree  by  eiecutlon  or 
otherwise  in  said 


for  petitioner: 

If  the  district  court  has  erred  in  pronounc- 
ing the  Delaware  Statute  valid,  It  has  exceeded 
its  Jurisdiction  In  enforcing  the  provlslona  of 
tiie  statute  sgalnst  the  vessel,  and  the  writ  of 
prohibition  is  the  proper  remedy. 

High,  Extr.  Legal  Rem.,  sees.  780,  781; 
QviinAo  Appo.  v.  Fcmlt,  SO  N.  Y.,  S31  ;  Slatt 
V.  Ritlgdt,  a  Bailey,  B«0;  U.  &  v,  fttors,  8  Dall. , 
121. 

The  second  question  is,  whether  the  Slate  of 
Delaware  has  power  to  Impose  a  compulsory 
pilotage  law  upon  the  Ports  of  PcDnsylvaiila. 

TJie  American  law  treats  pilotage  as  a  port 
regiilalion,  so  that  a  vessel  bound  to  e  port  be- 
comes Eubje<:t  to  the  pilotage  laws  of  Lnat  port 
wherever  she  may  be,  *ni(A  v.  Condry,  1 
How.,  28  ;  nt  C.iiw,  7  Wall.,  sa  (74  U.  3., 
XIX.,  07);  Tilt  AanapMt,  Lush.,  295;  Oooley 
T.  Wardent,  12  How.,  399;  GitboTit  V,  Ogdm, 
0  Wheat.,  1. 

Marr*.  TLoniM  F,  Barard.  Henry 
n*ad*ra  and  Carlii  TVffon,  contra.* 

The  inlotagc  laws  of  Uie  several  States  have 
been  adopted  by  Congress,  and  Incorporated 
into  its  legislation.  Wtttonv.  MeXamet,lQ2'U. 
».,  574(X!XVL,  284). 

By  the  Act  of  March  2,  1BS7,  It  Is  also  pro- 
Tided:  "  The  master  of  any  vessel  coming  Into 
or  going  out  of  any  port,  situate  upon  waters 
wbJch  are  the  boundary  between  two  States, 
may  employ  any  pilot  duly  licensed  or  author- 
ized by  the  laws  of  eitber  of  the  Slates  bound- 
ed on  sudi  waters,  to  pilot  the  vessel  to  or  from 
Ncb  port"  B.  S.,  sec.  4280. 

7A«  arnme,  9  Fed.  Bep.,  lOS;  8.  C,  IS 
Fed.  Rep.,  340;  n.e  AUena,  14  Fed.  Rep.,  174. 

Finally,  the  district  court  had  Jurisdiction  of 
the  vessel  and  llie  subject-matter  of  the  ac- 
tion, to  wit:  a  claim  for  pilotage.  This  claim 
it  wns  competent  to  hear  and  determine. 

Sr  parte  Sagar,  lUV.a.,620tXXyi.,8l«i; 
Et  parte  Gordon,  104  U.  B.  BIS  (XXVL,  814); 
fir  parte  finy  Oo..  104  U.  8.  619{XXVL.  81S. 

Mr.  CliUg  Juitiee  Wait*  delivered  the  opin- 
iaa  at  tbecourt: 

We  are  unable  to  distinguish  this  ease  in  prin- 
cMe  from    £r  parte  Jiagar.  104  U.  S.,  520 

tZX  VI..  816],  where  It  was  heldoo  theaiiilior- 
ly  of  £r  ports  Gordon,  Id.,  SIS  [8141,  that  as 
tbe  admlraltyoonrt  had  jurisdiction  of  the  ves- 
aeJ  eued,  and  of  tbe  luljject-matter  of  ttie  suit.  It 
coold  not  be  restrained  by  a  writof  prohIblti~~ 


feee;  kod  the  question  is,  whether  A  statute  of 
Odkware^  tmder  which  Uie  fees  are  claimed.  Is 
TklU.  If  valid  In  Delaware  it  Is  tn  Penn^lva- 
nta.  «ad  the  conn  sitting  tn  Pennsylvania  is  as 
onspeieni  to  dedde  that  question  in  a  suit  of 
wUcbit  baa  }arisdiction,aa  a  court  In  Delaware. 


The  Jurisdiction  of  the  court  In  Pennsylvania 
Is  no  more  dependent  on  the  validity  of  the  law 
than  was  that  of  the  court  In  Delaware.  Tbe 
subject-matter  of  the  suit  it  a  claim  of  a  Dela- 


ware pilot  for  his  pilotsge  fees  under  a  Dela> 
ware  atatnt^  and  tne  sole  question  In  the  casM 
is,  whether  the  fees  are  recoverable.    The  ve» 


sel  when  seized  was  confessedly  within  the  ja- 
ilsdlctlon  of  tbe  court  In  Pennsylvania,  and 
she  was  properly  brought  into  court  to  answer 
the  claim  which  was  made  upon  her.  About 
that  there  Is  no  dispute,  as  there  wss  at  the 
last  Term  hi  i)«iMj(fe.Cb.  [ante,  701]  where  the 
question  was  as  to  the  right  of  the  court  In 


_  asto  the  jurisdiction  of  tbe  court  over 
a  particular  place;  here  as  to  the  liability  of  a 
vessel  confessedly  seized  within  the  temtoriul 
Jurisdiction  of  the  court  upon  a  claim  subject 
to  Judicial  determination  In  an  admiralty  pro- 
cecdJDg.  The  evident  purpose  of  this  applica- 
tion Is  to  correct  a  supposed  error  In  a  Judg- 
ment of  an  admiralty  court  on  the  merits  of  an 
action.  That  cannot  be  done  by  prohibition. 
The  remedy,  If  any,  is  by  appeal.  If  an  ap- 
peal will  not  lie,  then  tbe  parties  are  concluded 
by  what  has  been  done.  Congress  alone  has 
the  power  to  determine  whetlier  tbe  Judgment 
of  a  court  of  the  United  States,  of  competent 
Jurisdiction,  shall  be  reviewed  or  not.  If  tt 
laita  to  provide  for  such  a  review,  the  Judg- 
ment stands  as  the  Judgment  of  the  court  of 
lost  resort,  and  settles  finally  the  rights  of  tbe 
parties  which  are  involved. 

Tbe  petition  ii  ditmiteiS. 

T-^eoopy.    Ti«; 

J.'niea  H.  MoEenney,  Clerk,  Bup.  Court,  V.  S> 


INDIANA  BOUTHTRN  RAILROAD  OOU- 
PANY.  Appt., 


WILLIAM  e.  GCION,  Appt.. 

LIVERPOOL,  LONDON  AND  GLOBE  IN- 
SURANCE COMPANY. 
(See  B.  C,  Beporter's  ed„  US-ITS.) 


cretlon  of  th 
i.  WberetL-  . 

coort  cannot  review  (be  deortNi  on  the  around  t  b 
It  I*  anlDst  evidenoe. 

&  where  the  t>ondta«lders  and  tousten  under  a 
mortgage  take  no  appeal  trom  tba  Oeoiee  as  It  haa 
been  entered  and  SIC  satlsfled  irltb  IL  thbooun  wUi 
'    morttpvor.  Inquire  wbetb- 


not,  on  an  appeal  by  tbe  morti 
er  the;  might  oot  have  had  m 


Nora.— in>  on«  btrt  porHM  to  rteord  < 
on  avpeal  or  writ  at  error ,  See  naU  to 
NUon,  M  U.  8.  (B  Fet),  ua. 


,dbvGoogIe 


BUPBEHE  COUItT  OF  THE  DSITBD  StaTSB. 


Oct.  Tbuc, 


4.  An  app««l  etmnot  be  btken  from  a  decree  Id  a 
•Ditbr  ODOVbo  Is  not  a  party  to  It. 

[Noa.  45,  46.1 
Bubmitltd  (kt.  U,  1SS3.    Dtcidtd  Ifot.  S.  1883. 

APPEALS  from  tbe  Circuit  Court  of  the  Unit- 
ed St&tes  for  the  District  of  ladiana. 
Tbe  histoiy  and  f acu  of  the  cose  full;  appear 
En  the  opinion  of  the  courL 

Meun.  A.  I>.  RoMhe  and  S.  A.  Hnff 
for  appellants. 

Meser*.  Qeot^pe  Hukdl^  and  B.  HbjtI- 
•ona  for  appellee. 

Mr.  Chief  JutUee  Wait«  delivered  the  opin- 
ion of  the  court: 

These  are  appeals  from  the  final  decree  in  a 
Mill  brought  by  the  Liverpool,  London  and 
Globe  Insurance  Company  to  foreclose  a  mort- 
gage giveo  bj  the  Indiana  Bnutliern  Railroad 
Company  to  William  B.  Swift  and  Ciamuci  J, 
Tilden,  trustees,  to  secure  an  issue  of  bonds, 
fifteen  hundred  of  which,  amounting  in  the  ag- 
gregate to  11,600,000,  are  held  by  the  Ins'ir- 
ance  Company. 

The  suit  was  begun  in  a  state  court  on  tlie 
18th  of  June,  1868,  but  on  the  34ih  of  Novem- 
ber, 1871,  it  was  removed  to  the  Cireuit  Court 
of  the  United  States  for  the  District  of  Indiana. 
Among  the  defendants,  when  the  removal  waa 
made,  were  the  Ohio  &  Mississippi  Railway 
Company  and  the  Fort  Wayne.  Muncie  &  Cin- 
cinnati Railroad  Company. 

The  Indiana  Bouthem  Company  acouired  its 
title  to  the  mortgaged  property  in  Jnnuair, 
1B66,  by  purchase  at  a  foreclosure  sale  of  the 
proDerty  of  the  Fort  Wn^e  &  t^outhcrn  Rail- 
roaa  Company.  When  this  purchase  was  made, 
the  railroad  was  in  an  unfinished  condition, 
and  the  Indiana  Southern  Company  itself  aban- 
doned all  work  upon  it  earlv  in  1867.  A  part 
only  of  the  line  was  gradea  by  tliese  Compa- 
nies, and  no  ties  or  rails  were  ever  laid  by  either 
.  of  them.  The  Indiana  Soutliem  Company  is 
confessedly  insolvent. 

After  the  proceedinpi  for  the  foreclosure  of 
tlie  mortgage  of  the  Fort  Wayne  &  Southeni 
Company  had  been  finished,  alier  the  mortgage 
br  the  Indiana  Southern  Companyto  Swift  and 
lilden  had  been  executed,  and  after  the  com- 
mencement of  this  suit  for  it«  foreclosure,  the 
Ohio  and  Mississippi  Company  and  the  Fort 
Wayne,  Muncie  &  Cincinnati  Company  each 
1170]  purchased  from  the  Fort  Wayne  &  Southern 
Company  a  part  of  the  line  of  that  company, 
thepurehasin^  companies  intending  to  use  the 
property  purcuased  in  the  construction  of  their 
respective  roads.  They  claimed  that  the  pro- 
ceedings for  the  foreclosure  of  the  mortgage  of 
the  Fort  Wayne&  Southern  Company '" 


t  Southern  Company  and  its  mortgagees. 
upon  their  purchase  they  each  entered  mtothe 
possession  of  their  respective  portions  of  the  old 
line,  and  proceeded  to  construct  and  finish  their 
several  roads  thereon. 

On  the  12th  of  September,  18T2,  Swift  and 
Tilden,  the  trustees  of  the  Indiana  Southern 
mortgage,  filed  a  cross-bill  in  the  cause,  theob- 
ject  and  purpose  of  which  was  to  foreclose  the 
mongagefortbebenefitof  all  bondholders,  and 
to  quiet  their  title  as  against  tbe  adverse  claims 
of  tbe  Ohio  &  Mississippi  and  Fort  Wayne. 
890 


Munde  &  Cincinnati  Companies.  Tbe  Indtuii 
Southern  Company  has  never  answered  Htbet 
the  bill  or  the  cross-bill,  and  on  the  24th  ofSc|^ 

lember,  1873,  an  order  wasentered  in  dui-fonu 
Ibat  the  bill  and  cross-bill  be  taken  as  coDfeoat 
by  liiat  Company,  On  the  I4tli  of  Novembei, 
1873,  a  reference  to  a  masJer  was  ordered,  to  w- 
certnin  and  report  the  amounts  due  to  bond- 
holders on  the  Indiana  Southern  mortgii;:p,  Oj 
the  Idth  of  December,  1873,  the  Ohio  £  Mis^ 
sippl  and  Fort  Wayne,  Muncie  &  Cincinuli 
Companies  each  filed  answers  to  the  bill  isd 
cross-bill,  setting  up  their  respective  titles  ind 
what  they  had  done  pending  the  suit  in  the  con- 
struction of  their  roods  upon  and  over  a  pan  of 
the  original  right  of  way  and  grading  of  lit 
Fort  Wayne  and  Southern  Ck>mpony.  Befott 
this  lime,  an  agreement  of  compromise  hod  l>eai 
entered  into  between  tbe  Insurance  Compni.c 
and  the  two  purchasing  railroad  companies.  iu 


take  effect  if  all  the  other 


should  give  their  assent.  This  assent  does  not 
appear  to  have  been  obtained. 

On  the  21st  of  April,  1877,  the  master  mide 
a  report,  stating  the  amounts  due  the  seveni 
bondholders  who  had  proven  tlidr  claims  b^ 
fore  him,  and  on  the  17lh  of  Mav  the  Indiaai 
Southern  Companr  filed  exceptions  to  alt  Us 
allowances.  On  the  2d  of  January,  187S,  the 
same  company  appeared  and  moved  to  set  asle 
the  order  referring  the  case  to  the  master,  and 
also  for  leave  to  me  a  croas-bill,  tbe  prayer  of 
which  was,  1,  that  the  Insurance  Compaoj  le 
required  to  la^e  issue  on  the  answers  of  the  t«o 
railroad  companies;  2,  that  the  Indiana  South- 
em  Company  might  have  leave  to  do  ihesuDc 
thing;  and  8,  that  a  receiver  be  appointed  lo 
take  the  poasesaion  of  the  property  from  du 
two  companies  and  hold  it  pending  tbe  suit 
Leave  to  file  this  croes-bill  was  refused,  but  ao 
action  was  takoi  directly  on  the  motion  to  w< 
aside  the  order  of  reference. 

On  tbe  2d  of  July,  1879,  William  H.  Goios. 
claiming  to  have  an  interest  In  the  bonds  beU 
by  the  Inaurauce  Company,  filed  a  petition  tn 
be  admitted  as  a  parU-  to  the  suit  for  his  owd 


ees  and  tbe  Insurance  Company  filed  refdici- 
tions  to  the  answers  of  the  two  rsliroadcMii 
panies,  and  the  cause  was  thereupon  mfanuuei 
to  tbe  court,byall  tbe  parties  who  had  appeainl 
and  pleaded,  on  the  on^nal  and  croaa-bills,  Uh 
answers  thereto,  the  replications  and  proofs, 
and  on  consideration  a  decree  was  eDleieo,  find- 
ing due  to  the  Insurance  Company  the  fuD 
amount  of  the  bonds  held  by  It,  priadpal  sad 
interest,  being  more  than  $2,000,000,  and  to  tbe 
other  parties  who  had  presented  their  claims 
the  sums  reported  in  iheir  favor  respectively  t? 
the  master.  It  then  ordered  a  sale  of  theiscii' 
ga^  property,  *ub>ect  "To  tbe  ri^i  of  Ihc 
Ohio  &  Mississippi  Railway  Company  and  thr 
Fort  Wayne,  Muncie  Js  Cincinnati  Railmd 
Company,  to  remove  from  said  right  of  wayor 
real  estate  any  ties,  rails  and  other  s!^-"" — 


to  appropriate  such  portions  of  a^  ri^i  <^ 
way  used  and  poeseased  bv  them  tespectivrly. 
on  making  compensation  therefor  In  acoMdann 
with  law.^ 
From  this  decree,  the  Indiana  Souihen  Oma- 

iM  r.  s. 


HcKT  V.  Olttbx. 


odIt.  Onion  wat  also  allowed  an  appci 
gi\4Dg  bond  and  aecurity  for  costs,  but  toe 
fcnpt  doea  not  abow  that  beever  gave  tbe  bond. 
Tt]  'i'ba  objeciions  made  to  the  decit«  by  tbe  In- 
dia Da  Souihem  Company  are: 

1.  Because  leave  was  refused  Die  Company 
to  file  Its  crnss-bill. 

2.  Because  (be  amounts  fonnd  due  the  leapect- 
t  ve  boudboldera  were  not  ropported  by  mffldeiit 
evidence;  and, 

3.  Because  of  tbe  Kserrations  in  favor  of  the 
Ohio  &  Hlsdsdppi  and  Fort  W»yne,  Hunde  & 
Cincinnati  Companies. 

The  objection  of  Onion  is  that  be  was  refused 
kave  to  become  a  party  to  the  suit. 

As  to  the  first  objection  of  the  Railroad  Com- 
pany: it  is  sufBdent  to  say  that  It  was,  under 
the  drcnmstances,  clearly  within  tbe  diacretion 
of  the  court  to  refuse  leave  to  file  the  cross-blU. 
The  object  of  the  Railroad  Company  was  to  get 
repUcationa  to  tbe  answers  of  the  two  tnterven- 
ing,  or,  as  they  are  called  in  the  aiKument.  in- 
truding rmllriMd  companiee.  and  the  appofnt- 
tnenlt^  a  receiver.  Tbe  replications  were  after- 
wards filed  by  Itae  Insurance  Company  and  the 
trusteca,  aikd  the  case  was  clearly  not  one  in 
which  tbe  appointment  of  areceiver  would  have 
been  proper.  If  It  had  been,  no  croas-bill  was 
neceasary  to  get  tbe  appointment  Tbe  Indiana 
Soutbem  Company  wasa  party  to  tbe  suit,  and 
could  move  In  that  particular  as  well  wlOioat 
as  with  a  cross-bill. 

As  to  the  second  objection :  while  this  point 
is  mode  JQ  tbe  assignment  of  errors.  It  was  not 
mcotioned  in  the  argument.  Tbe  evidence  pre- 
iCDled  to  tbe  master  in  support  of  the  claims  of 
the  ecvenil  appearing  bondholders  has  not  been 
set  up.  Tbe  master  says  tbey  each  presented 
>wom  statements  of  their  title,  and  also  pre- 
sealed  and  filed  with  bim  their  bonds  aod  cou- 
pons. &B  DO  objections  were  made  to  any  o( 
tlie  proof,  tbe  dauns  were  allowed  as  presented. 
Uocltr  thcM  drcumstances,  we  cannot  review 
ihe  detune  In  (his  particular. 

As  fa)  tbe  third  objectlou:  tbe  Railroad  Com- 
paoy  basaloneapp^ed.  The  bondboldersand 
trusleea  under  tbe  mortgage  Bit  satisfied  with 
the  decree  as  it  has  been  entered.  The  Rail- 
raadCoiDpaDy  has  no  other  property  wbicbcan 
be  subjected  to  the  payment  of  the  balance  of 
tbe  laongtge  debt  remaining  due  after  the  mort- 
g»ee  U  exhausted,  and  If  tbe  mortgagees  are 
31  aatialled  with  tbe  security  as  It  has  been  ad- 
'  judped  to  tbem,  we  see  no  reason  for  inquiring. 
00  the  suKgesiion  of  tbe  Kail  road  Company 
only,  at  this  late  day,  whether  tbcy  might  not 


pvty.  We  dedded  Id  Bt  partt  OutUnff.  H  D. 
&.,  14  [XXTV.,  49],  that  such  an  appeid  couki 
eooM  not  be  taken.  He  had  applied  for  leave 
to  becomeaparty.but  this  leave  was  not  given. 
»«  be  la  not  a  parly  to  tbe  decree  from  which 
be  appettla.  But  if  oe  is,  he  has  never  perfected 
ui  vrP^  ^  giving  the  neceasaiy  secnri^. 

VndfT  A«  apptal  qf  lAs  Railroad  (hmpanif, 
tk»iieert*itqfirned,andA«appe(UtifQuicni* 
uU  ^jvruOkliMt, 


Mr.  Jwtice  Field  did  not  sit  In  lUs  case  and 
took  no  part  in  ilsdedrion. 

True  COP7.    Test : 

JaoMS  H.  UoKenne;,  Oarfc,  Sup.  Oouit,  V.  B> 


OARRETT  B.  HUHT  bt  ai,.,  AfpU., 

DATID  D.  OLIVER. 

(See  B.  C  Beporter^  ed.,  m-ini) 

Writ  cf  snpersedeaa. 

Wbera  a  decree  appealed  from  finds, 
jal  land  ©onveyed  to  anoUier  was  f™- 
beoeflt  of  blmsdf  and  tbe  appellaut^ 
penuUo*  mar  issue  to  stu  a  writ  or 


ItoraU' 


sued  br  tlie  court  below  to  put  the  appellee  Into 
pOMMloD.  although  tbeboMerof  tbe  legal  title  bos 


[No.  866.] 
Argued  Oti,  tt,  1883.       Decided  JToti.  S.  1883. 


Stales  for  the  EasUm  District  of  Hichi- 

On  motion  for  tbe  allowance  of  a  writ  of  nt- 
permdeat. 

Tbe  hlstoiT  and  facts  of  tbe  case  appear  i  n  the 
opinion  of  tne  court. 


Mr.  Chi^  JvttUe  Waits  delivered  the  opin- 
ion of  the  court  : 

This  is  a  motion  for  a  writ  of  taptrtedea*  to 
slay  tbe  execution  of  a  writ  of  assistance  Issued 
by  the  drcult  court,  after  an  appeal  to  this 
court,  to  put  the  appellee  In  posaesKton  of  a  part 
of  the  property  involved  in  tbe  litigation  below. 
Tbe  material  facta  affecting  tbe  modon,  as 
found  and  determined  by  the  drcult  court,  or 
otherwise  shown  by  the  motion  papers,  are 
these: 

On  the  17th  of  November,  1868,  Oliver,  the 
appellee,  eiecuted  to  Henry  8.  Cunningham,  . 
Garrett  B.  Hunt  and  Jacob  Eficbclmau  a  mort- 
gnix  on  certain  lands  in  Michigan  to  secure  a 
debt  of  |3S, 000.  Included  In  this  raortgage  wa* 
theS.fr.  4  sec.  13,  T.  29.  N.  R.  8B.,ConUining  tt•ta^ 
227t*5  acres,  more  or  less,  with  the  saw-miU  and  '  ' 
other  improvements  thereon.  Intbesummer  of 
1868,  Obver  owne<i  and  possessed  other  lands 
Incumbered  by  other  mortgages,  one  to  Calvin 
Haines  and  Fhilip  N.  Ranney,  and  others  to 
other  parties,  and  be  also  owed  other  debts  to 
other  persons,  which  were  unsecured,  amount- 
ing In  tbe  aggregate  to  a  large  sum.  On  tbe  3d 
01  8eptemt«r,  1H68,  Cunningham  assigned  hi* 
Interest  In  tbe  (39,000  mortgage  to  bis  co-mon- 
gagees.  Bunt  and  Escbelman,  and  then  took  a 
conveyance  from  Oliver  of  all  his  property,  real 
and  personal,  for  tbe  purpoae  of  aadsting  bim 
in  disposing  of  it,  and  reallEing  any  surpliu  that 
should  remain  after  his  debts  were  paid.  Among 
other  lands  conveyed  by  Oliver  at  this  time  and 
for  thiaiHirpoae  was  frac  lec.  IB,  T.  3»,  N.  R 
8  E.  Tbe  decree  flnda  that  Cannlngham  took 
this  conveyance  for  the  joint  benefit  of  himself 
and  his  co-mortgagees.  After  this  convmnce 
made  Cuniungbam,  Hunt,  Efcbflffran, 
8>3 
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Balnea,  Ranae]),  Otorge  Babinaon  and  Henry 
Robioaoii,  fonned  a  partnenhlp  to  carry  on 
lumberiDg  budneee  ana  to  cut  the  timber  upon 
the  propi^tj,  and  manufacture  It.  Hunt  tneo 
proceeded  to  forecloae  the  $85,000  mortgage, 
and  purchased  the  mortga^  iax>per^  at  the 
foreclomre  sale.  After  tbia,  on  the  ISth  of 
Uarcb,  I8TS,  Oliver  filed  &  l^  in  equity  In  Ow 
Circuit  Court  of  the  United  States  for  the  East- 
era  District  of  Hldiigan  ag^nst  CunniuKham, 
Hunt,  Esclielman,  mlnei,  Banney  and  l£e  two 
Roliinsou,  the  object  of  whkb  was  to  redeem 
the  lands  which  had  been  conveyed  to  Cunning- 
ham and  to  charge  the  defendants,  as  mo^^ 
gngees  in  poseesdoo,  with  tlie  renis  and  proflia 
of  ttie  property.  Upon  tliis  bill,  a  final  decree 
was  rend^ed  on  theSlst  of  September,  1382, 
flndioe  due  from  the  defendants  to  Oliver  ihe 
•um  of  $41,488.87,  Icawhich  execution  was  or- 
dered, and  directing  the  defendants  to  "  Sur- 
render and  yield  up  to  the  complainant  posses- 
•ion  of  all  laodB  tranHferred  by  aald  comphinant 
.  to  said  defendant  Cunningbam  by  deeds  dated 
September  S,  1868,"  and  to  riake,  execute  and 
deUver  to  complainant  eood  aud  sufflcient  con- 
veyances to  transfer  all  their  title  and  interest  in 
and  to  the  land  described  in  said  deeds,  and 
which  should  describe  and  nteclfy  the  lands  as 
foUowa:  "The  entirety  of  the  following  lands: 
*  »  *  Entire  fractional  sec.  IS,  Town.  29,  North 
Range  8  East  *  •  *"  Prom  this  decree.  Hunt 
and  Eschelmon  alone  appealed,  giving  security 
for  a  tuperudeat.  Upon  section  12  is  a  valuable 
saw-mill,  but  the  complainant  claims  It  is  lo- 
cated on  the  north  half  of  the 


cult  court  for  a  writ  of  assistance  to  put  him  in 
possession  of  the  north  luUf  of  this  section,  and 
the  writ  was  granted,  on  the  groimd  that  as 
Hunt  had  title  onlv  to  the  south  half  of  the  sec- 
tion. Ills  appeal  dla  not  operate  to  stay  the  exe- 
cution of  the  decree  as  to  the  north  half.  It  is 
to  stay  the  execution  of  this  writ  that  the  present 
ap^icfttlon  ie  tnade- 

WetUnk  this  motion  should  be  granted.  The 
decree  appealed  from  finds  as  a  fact,  that  al- 
though tne  conveyance  of  Oliver  was  in  form  to 
CuniSn^iun  alone,  it  was  taken  by  him  for  the 
Joint  benefit  of  himsdf  and  hie  so-mortgogeeA, 
that  is  to  say :  Hunt  and  Eschelman,  the  apite?- 
lanls.  Such  being  the  case,  It  is  a  matter  ol  v> 
Importance  that  the  legal  title  to  the  north  half 
of  section  12  may  not  fove  been  In  either  of  the 
appellants.  As  Cunningham  took  title  to  the 
whole  property  for  them  as  well  as  himself, 
whatever  In  the  decree  affects  that  title  oBecta 
them  as  well  as  him.  They  have  been  cliarged 
with  the  entire  amount  realized  from  the  whole 


motion,  than'  that.  In  the  whole  proceeding 
below,  the  appellants  were  deemed  to  have  been, 
in  equity,  gnnteet  under  the  deed  to  Cunning- 
ham Joutly  with  him,  and  that  Qieir  rights 
under  Uw  wpeal  are  to  be  goveraed  accord- 
ingly. Certainly,  an  qipeal  with  «up#r«af«a*  by 
him  would,  on  the  face  of  the  papers,  stay  the 
execution  of  the  writ  of  assistance  now  com- 
plabied  of  ;  and  if  such  an  appeal  would  bave 
'  that  effect  a*  to  him,  the  present  appeal  must  as 
to  these  appellants. 
A  mU  ^  luperaedMS,  nteA  at  it  tuktd  fffr. 


mat/  itnu,  o»  appUoatiim  to  tht  derk,  bgAt^ 
j)tuantt  or  tilher  tff  Ihem. 
iVue  oopr.  Test : 

James  H.  HoKeniier,  Clerk,  SupL  Oewt.  n.& 


J.  N.  EVANS.  FV.  i*  Brr., 

BAHUEL  BROWH. 
(Bob  B.  CL,  Beporter^  eiL.  UU 
Amendment  qf  unit  cf«ror. 


uiT  parttoiiiardar  on  motion  l . 

to  amend  the  writ  br  Ineiiilliiii  tlie  profiv  ratnn 
day  irlll  be  naoted ;  imt  wbR*  tbe  eaoB  was  nanl- 
fesUf  brouabt  ben  for  dels^  onbr,  and  tlw  ques- 
tions presented  ate  Mvoloua,  a  mooon  to  afflim  vID 
tM  granted. 

[No.  IW.1 
BabmitUi  OcL  IS,  1883.  Dteuhd  So9.  S,  tSSi. 

F  ERROR  to  the  Circuit  Court  of  tbeUidted 
Stales  for  the  District  of  Nevada. 
On  motion  to  dismiss,  with  Which  la  adted 

under  Rule  6,  a  motion  to  affirm.       

Me»tr».  W.  E.  F.  Seal  and  O.  J.  Hill,  lot 


KiTig,  for  plalntifF  in  error,  eontra. 

Mr.  Ohi,jf  Jugtiee  Walte  deUvered  the  ofda- 
ion  of  the  court: 

The  writ  of  error  In  this  case  waa  not  mads 
returnable  on  any  particular  day.  Tbit,  if  tbe 
defect  Is  not  cured  by  amendment,  entitka  the 
defendant  in  error  to  a  liigmlmiitl^  but  the  ptaiot 
Iff  in  error  asks  leave,  tutder  tbe  aatbori^  of 
sectioi'.  1005,  R.  8.,toaineiid  tbewilt  bytnaat- 
ing  theproperrettunday,  lliat  leave  we  gno^ 
and  th^efore  overrule  tbe  mottop  to  dwaiK 
but  on  looUng  into  the  record  we  find  the  eaa 
waa  manlfesth-  brou^t  here  for  delay  oolj. 
All  the  queatlons  presented  are  ao  Mvdoos  m 
not  to  need  fortha  argnment.  The  motioa  ta 
affirm  la  granted. 

Jv^mant  afflmud, 
^^tieoopf.  IM:  _ 

MmeaH.HoKenney.Olat^  Sup.  Govt,  D.B- 


ARTHUR  B.  MEEKER  bt  ai- 

(See  B.  O,  BeportVsed..  U»-Uaj 

PiTtal  i»ere»  uAol  i» — widmvmenX  oeannUKaf. 

1.  Adeoreelsllnalt>7«falchtbewl>otopaipoaa«( 
the  suit  has  been  accompllibed. 

1.  Anaccountliv<Ordei«dODl]rIneidof  Asaas- 
oution  oriliedeoieeand  wUohlsnoiiartodMi^ 
inrfnniTedtorlotheUlLdoes  notpravenSlkBd^ 
«  flnal  where  ttie  IttlcaUaa  as  to  tiMBrt 
ated,and  notUngTemalDstobadeaakH 


Hoia.—inMt  <i*Mt  decree  er  MtoMMt^staSfW 


,Google 


WnrTHKOP  Iroh  Co.  i 


iso-iaa 


APPEAL  from  the  Cticuit  Court  of  the  United 
States  t<a  the  Western  District  of  Hlchigin. 
On  notioii  to  dismisa. 

The  lilsloi;  and  facta  of  the  case  sufficiently 
mtear  in  the  o^lon  of  the  court. 

Mtttn.  Fr«d«rlemiauutandIi.D.  Hot- 
rfa,forupelleea.  In  support  of  motloo. 
Mr.  R.  D,  l[iMS«r>  lor  appellants,  omtra. 

Mr.  Ohitf  JvUm  Waite  dellveied  the  opin- 
ion of  the  court: 

Thlslsatnotlon  todlsmiaian  appeal  becauM 
tbe  decree  appe^ed  from  ia  not  a  final  decree, 
'liie  motion  papeta  show  that  the  appellees. 
Meeker,  Brown  and  Biooka,  a  minority  of  tlie 
rtockholden  of  the  Winthtop  Iron  C<nnpanv, 
on  or  about  the  12th  of  November,  188t^lea  a 
bill  InequitT  In  thedrcultCoartof  the  United 
Slatea  for  the  Wealem  District  irf  Hichioan, 
uainst  the  Wlnthrop  Iron  Company,  tbe  win- 


en  of  the  Hematite  Company,  the  object  and 
porpow  of  wlilch  was  to  set  adde  as  fraudulent 
and  Totd  the  proceedings  of  the  atocKholden  of 
tbelroD  Company  at  ameetingheld  In  Chicago 
cntbaflntof  October,  1881,  and  to  have  a  re- 
cdw  appointed  to  take  posseeiionof  tlieprop- 
onr  of  Ine  company  and  manage  its  asain. 
Tbe  effect  <d  Uie  proceedings  of  the  meeting 
complained  of  was,  as  alleged,  to  antliorize  a 
lease  of  the  property  of  the  Iron  Company  to 
the  Hematite  Ctmipany  from  and  after  tlieflrst 
of  December,  1883,  for  tbe  personal  advantage 
of  the  majority  stockholders  of  the  Iron  Com- 
"  "my  regardless  of  the  rlghta  of  the  ""' — ''~ 


Tbo  a 


s  stockhotden  of  the  Hematite  Company 
_j«  also  elected  directors  of  the  Iron  Company 
waA  ooBsdtuted  a  majority  of  the  board.  On 
(bo  2d  day  of  October,  18^,  tlie  cause  was  sub- 
mitted to  tbe  court  upon  the  pleadings,  t^oof  s 
and  arguments  cd  counsel  From  the  proofs  it 
idtliat,  notwithstanding  the  pendency  of 


_  _  , D  the  Hem- 
atite Company,  according  to  tbe  vote  of  the 
•tockboldera.  On  the  ath  of  Amll,  188S,  a  de- 
cree waa  rendered  which,  to  effect,  adjudged 
that  tbe  noceedln^  of  tbe  meeting  were  in 
frBtid  of  the  rights  of  the  mlnori^  stockholders, 
and  that  tbe  laae  which  had  been  eieculad  in 


Tdance  with  the  authori^  then  given  was 
noil  and  nM,  for  the  fraud  of  tbe  defendants, 
tbe  WintliTop  Hematite  Company  and  the  St 
Clatr  Btothen,  the  majority  stocKboldera  aitd 
dlrectofs  of  (be  Iron  Company,  In  procuring  the 
aame.  By  the  same  decree,  a  receiTer  was  ap- 
polnled  to  take  diarge  of  and  manage  tlie  busi- 
nem  of  tbe  Iron  Compaoy,  evidently  because  a 
najori^  of  tbe  board  of  direcloii,after  tbe  elec- 
tion at  tbe  October  meeting,  were  considered 


I  meeting, 

oaflt  to  control  its  aftaira,  as  their  personal  In- 
terests were  in  conlUct  with  the  inleresU  of  tbe 
Company.  Both  tlie  Iron  Companr  and  the 
lleinatlteCompany,as  wellas  the  defendant  di- 
rerton  of  the  Iron  Compaav,  were  ordered  to 
foetbwitb  aaTTender  and  deliver  to  tbe  recdver 
aO  tbe  property  of  tbe  Iron  Company,  and  all 
cotpMnie  reOOTds  andpapera.  Tbe  receiver  was 
fnlly  anthorixed  to  "Continue  the  management 
of  the  boalwesi  of  tbe  *  *  *  Company,  with 
power  to  lease  or  operate  Its  mines  and  i)lani« 
ontfl  the  further  order  of  the  court"    Thede- 


cree  further  ordered  an  accounting  before  a 
master  by  the  Hematite  Comwny  uid  the  de- 
fendant alrectois  of  Ibe  Iron  Company,  for  all 
proflts  realized  from  the  use  of  the  leased  prop- 
erty after  tbe  first  of  December,  1882,  the  dale 
of  tbe  beginning  of  the  term  under  the  lease 
which  had  been  set  aside.  There  was  also  an 
order  for  an  accounting  by  the  defendant  direct- 
ors "Concerning  the  ores  mined  by  them,  and 
the  royalty  upon  such  ores  due  and  owing  bi 
them  to  the  •  •  •  Company,  and  concern 
ing  the  riaihta  and  obligations  of  the  lessor  anil 
lessee,  under  and  according  to  a  lease  mentionei' 
in  the  bill,  •  •  •  expiring  on  December  1 
1882."  At  the  foot  of  the  decree  is  the  follow 
Ing:  "And  tbe  court  reserves  to  itself  such  fu) 
ther  directions  as  may  be  ceceesary  to  carr. 
this  decree  into  effect,  concerning  costs,  or  u 
may  be  equitable  and  Just"  From  this  decree 
the  app^  was  taken. 

In  our  opinion  the  decree  as  entered  is  a  fins',     ua-i 
decree,withhitbemeaoingof  section  60Softb>     t«**" 


accomplished.  The  lease  made  under  the  au 
dioritT  of  the  meeting  of  October,lB81,  has  beer 
cancded,  and  tbe  management  of  the  affairs  oi 
the  Company  has  been  taken  from  the  board  01 
directors,  a  majority  of  whom  were  elected  at 
that  meeting,  and  committed  to  a  receiver  ap- 
pointed bv  tbe  court,  plainly  because.  In  the 
opioioD  of  the  court,  the  rights  of  the  minority 
alockholders  would  not  be  safe  in  the  bands  of 
directors  elected  by  the  majority.  In  order  that 
tbe  receiver  may  perform  his  duties,  the  defend- 
ants are  required  to  turn  over  to  him  tbe  entire 
proper^  and  records  of  the  Company.  The  ac- 
counting ordered  is  only  in  aid  of  the  execution 
of  the  decree,  and  Is  no  part  of  the  relief  prated 
for  bi  tbe  bill,  which  contemi^ted  nothing 
more  than  a  rescission  of  tbe  authorirr  to  exe- 
cute the  fraudulent  lease,  or  a  canceuation  of 
tbelease  If  executed,  andatranaferof  theman* 
agement  of  the  aS^  of  the  Company  from  a 
board  of  directors,  whose  personal  inlereslswere 
in  conflict  with  the  duty  they  owed  the  Corpo- 
ration, to  some  person  to  be  designated  t^  tbe 
court.  The  litigation  of  the  puties  as  to  the 
merits  of  the  case  Is  terminated,  and  ootb- 
Ing  now  remains  to  be  doAe  bnt  to  carry  what 
has  be«t  decreed  into  execution.  Such  a  decree 
hat  always  been  held  to  be  final  for  ttie  purpoees 
of  an  ^>pea].  Bottwiek  v.  BrMcerhoff  [aiUt,  781, 
and  the  cases  there  cited.  In  Forgayy.OmraA, 
6How.,  804,  <t  was  said  by  (7A»4fJiM<i'M  Taney, 
for  the  court:  "And  when  the  decree  decides  the 
right  to  the  property  in  conteat,  and  directs  it  to 
bedellveredoytbeoefendanttothe  complainant 
•  ••  and  the  complainant  is  eo titled  to  have  Bucb 
adecree  carried  immediately  Into  eiecutloD,  tbe 
decree  most  be  r^arded  as  a  final  one  to  that  ex- 
tent and  authorize!  an  ^peal  to  tUs  court  al- 
tbou^  BO  much  of  the  Idll  Is  retained  in  tbe  dr- 
cuit  court  as  Is  necessary  for  the  purpoaeof  ad- 
justing, by  a  further  decree,  tbe  accounts  be- 
tween the  parties  punuant  to  tbe  decree  paned. 


or  pfopnty  to  be  delivned  to  a  recdver,  ot 
pnqterty  held  In  trust  to^  be  ddivered  to  a      [1541 
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of  a  cause.  But  thej  are  intorlocutoTj  odIt, 
and  Intended  to  preserve  the  Bubject-matler  in 
dispute  from  waste  or  dilapidalion,  and  to  keep 
It  within  the  control  of  tlie  court  uodl  tbe 
rights  of  the  parties  coocemed  can  be  adjudi- 
cated by  a  final  decree." 

Here  the  ri^ts  of  tbe  Hematite  Company 
and  the  defendant  directors  of  the  Iron  Com~ 
pan;  have  been  adjudicated  and  definitely  set- 
tled. Their  lease,  which  was  in  reality  tbe  sub- 
ject-matter of  the  action,  has  been  canceled,  and 
a  delivery  of  the  leased  property  to  the  Iron 
Company  has  been  orderea.  The  complainants 
are  entitled  to  the  immediate  execution  of  such 
a  decree.  Tbe  receiver  to  whom  the  delivery  is 
to  be  made  wa«  not  amrainted  to  hold  theprop- 
etn  until  the  rights  of  the  parties  could  be  od- 


CorporaUon,  because,  under  tbe . , 

tbe  Corporatton  is  incapacitated  from  acting  for 
itself.  His  position  is  like  that  of  the  guardian 
of  the  estate  of  an  incompetent  person.  He  rep- 
resents the  Iron  Company,  and  adclive^of  tiie 
leased  property  to  biin  Is  a  delivery  in  fact  and 
Id  law  to  the  Company  itself;  that  is  to  say,  to 
the  party  for  whose  use  tbe  suit  wae  prosecuted. 
Tbe  complainant  stockholders  sue  for  the  Com- 
pany, ana  the  delivery  to  the  receiver  Is  a  deliv- 
ery to  tbe  Company  Uiat  has  been  adjudged  to 
be  entitled  to  immediate  possession,  notwith- 
standing the  lease  to  the  Hematite  Company. 
The  defendant  directors  have  not  in  form  been 
removed  from  their  office,  but  their  powerosdi- 
rectors  has  been  takenfrom  themand  they  are  no 
longer  able  to  carry  into  effect  the  ordera  of  the 
stockholders  made  in  fraud  of  the  rights  of  ibe 
minority  at  the  meeting  In  October.  A  new 
officer  bas  been  appoinlMl  to  stand  in  the  place 
of  the  directors  as  manager  of  tbe  afTairs  of  tbe 
Company.  In  the  wonls  of  Mr.  Jvitice  McLean 
in  Oraig/tMdY.  Wilton,  18  How„201  [58  U.  8.. 
XV.,8SSl,the  decree  Is  final  on  all  matters  witb- 


belween  the 
parties  growing  out  of  the  opeiatioiu  of  tbede- 
I        .     lendauta  dtuinK  tbe  pendency  of  the  suit.   The 
[lO'j,     case  is  altoge^er  different  from  suits  by  pa- 
tentees  to  esiatriish  their  patents  and  recover  for 
tbe  infringement    There  the  money  recovery 
la  port  of  the  mibJecVmatlei  of  the  suit.    Here 
It  Is  only  an  incident  to  what  is  sued  for. 
The  motion  to  dirnnitt  it  denied. 
Itueoopf.   Test! 

James  H.  MoKenner.  Clerk.  Bup.  Oaurt,  O.  8. 


mOHAEL  RBTZEB,  P^.  fn  Brr.. 


(Bse  B.  O,  II«Miner*s  ed.,  UB-U8.) 


■L  Tba  idea  of  reroIaTttr,  aa  to  routs  or  time  or 
both,  Islnvolvedln  thawoids^aipiess  bustoegsj' 

^--  lMoftbeAatotJuiie80,18SI,cbrm 

im,andthaae  wonli  do  not  cover  what 


■ad  at  special  request,  and  does  not  nn  n«alw 


[So.  76.] 
Argued  Oct  t^  1883.        Deddod  JV<?«.  It,  18S3. 

TK  ERROR  to  theCircnlt  Court  of  the  United 
1  States  for  the  Southern  District  ot  Ne> 
York. 

The  history  and  tacua  of  llie  case  appear  io 
the  opinion  of  tbe  court. 

Mettn.  Edwin  B.  Smith  and  mUMimffaa- 
ity,  for  plaintiff  in  error. 

Mr.  S.  F.  PhilUpa.  SMeitor-GtK..  for  dfr 
fendant  in  error. 

Mr.  JiiMet  Blatehford  delivered  Ike  t^jin- 
ion  of  tbe  court: 

This  suit  was  L^:3meDced  in  a  court  of  the 
Btate  of  New  York  and  was  removed  by  tlw 
defendant  into  the  Circuit  Court  of  tbe  Uniud 
Slates  for  the  Southern  District  of  New  ToA 
by  a  writ  of  etrtiorari.  The  defendant  wm  a 
Collector  of  Internal  Revenue,  and  exacted  aad 
collected  from  tbe  plaintiff  at  varioiu  tinies  ii 
the  years  leee,  1867  and  1868,  aums  of  mone; 
amounting  in  all  to  (61.80,  as  a  t»x  of  8  per 
centum  on  the  gross  amounts  of  tbe  plaiptoTt 
receipts  from  his  business,  under  the  ptovisioDt 
of  section  104  of  the  Act  of  Junr  80,  18S4.  cb. 
ITS,  13  Stat,  at  L.,  TiH,  which  enacted  "Thst 
any  person,  firm,  company  or  oorporatlon  car- 
ryuig  on  or  doing  an  express  busineaa,  shaU  be 
subject  to  and  pay  a  duty  of  three  per  oartma 
on  tbe  gross  amount  of  all  tbe  receipts  lA  SQct 
express  business."  Tbe  suit  was  commeDced 
June  2,  1874.  The  plea  was  the  geoenl  issue. 
The  Statute  of  IJmitstjoiu  was  not  pleaded.  A 
jury  having  been  waived  by  a  written  stipok- 
lion  of  the  parties,  the  action  was  tried  bcfon 
tbe  court  without  a  jury.  The  court  found  the 
fact  of  tbe  dates  and  amounts  of  the  exactions. 
and  these  further  facts:  the  plaintiff's  businen 
was  the  carrying  of  goods  between  Xew  York 
and  Brooklyn,  and  nom  one  place  in  the  City 
of  Brooklyn  to  another  place  in  tbe  sane 
city.  He  did  not  run  regular  tripa  nor  over 
regular  routes  or  ferries,  but  where  ordaed. 
He  had  a  place  in  Brooklyn  where  be  leoeived 
orders  on  a  slate  from  persons  who  wished  arti- 
cles sent  from  there  to  New  York,  and  ben 
one  place  in  Brooklyn  (o  another  place  In  Brook- 
lyn. The  goods  were  carried  in  wagons.  They 
were  of  a  miscellaneous  character,  aoch  aa  hoses 
of  dry  goods,  barrels  of  sugar,  rolls  of  sole 
leather,  tmnka  and  general  merchandise.  Bit 
business  was  done  solely  npon  call,  and  aiq^ 
cial  request,  and,  as  reoueeted,  be  sent  10  any 
place  In  either  of  said  dUee  and  took  faanagc 
or  freight  to  any  place  in  either  of  iMid  Siias. 
On  the  28tb  of  Buy,  1878.  he  [mBemted  to  the 
Commisdoner  of  Internal  Bcvtone  k  daim. 
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mpportsd  trj  hii  own  oath,  for  the  refunding 
lotiim  of  the  moneys  M  exacted  astaxes.  No 
decUoD  waa  ever  mode  od  tlie  cl&tm.  Tbe 
oo«irt  found,  as  concloalons  of  law;  1,  that  the 
tax  WM  fllesaUy  exacted;  2,  that  the  action 
Vks  barred  bj  section  44  of  the  Act  of  June  6, 
1872,  ch.  316,  17  Stat,  at  L.,  257.  AJndgment 
xtax  rendered  for  tbe  defendant.  To  rBverae 
Ih3i  judgment  the  plaintUI  brought  this  writ  of 

There  !■  in  the  record  a  bill  ot  except 
which  shows  that,  after  the  plaintiff  had  given 
evidence  to  estabush  the  facta  so  found,  tlie  de- 
fendant offering  no  testtmony,  the  plaintiB  re- 
quested the  court  to  render  judgment  for  the 
')  plainUft;  but  tbe  court  refused,  and  the  plafnt- 
iH  excepted,  and  the  coundiiccied  a  Judgment 
for  tbe  defendant,  and  the  plaintiff  excepted. 

We  are  ot  opinion  that  tbe  plaintiff  was  not 
Uable  to  this  tax,  because  he  did  not  carrv  on 
or  do  an  expless  businena,  within  the  meaning 
of  tbe  siatuie.  Although  he  carried  goods  be- 
tween New  Yortc  and  Brooklyn,  and  from  one 
place  to  another  In  either  city,  he  did  «o  solely 
on  call  and  ni  .-ipccial  request.  He  did  notrun 
regular  trip.t  or  over  regiilar  routes  or  ferries. 
He  was  no  more  than  a  drayman  or  truckman, 
doing  a  Job  when  ordered.  The  fact  that  he 
bad  aplace  in  Brooklyn  where  orders  could  be 
left  on  a  slate  made  no  ditleruuce.  The  words 
"express  business,"  in  the  statute,  must  liave 
tbe  meaning  given  them  In  the  common  accep- 
tation. An  "express  bi:sines»"  involves  the  'dea 
of  regularity,  as  to  route  or  time  or  both.  Sucb 
is  the  definition  in  the  lexicons.  Whether,  if 
tbe  plaintiff  had  held  out  to  the  world,  at  an] 
place  of  bnaineaa,  that  he  was  carrying  on  ai 
"czpreae"  or  waa  doing  an  "express  buslnesa,' 
or  bad  so  designated  himself  by  inscription  oi 
tad*  Tebicle  or  vebiclea,  that  would  have  made 
•o  J  difference,  it  la  not  necessary  to  inquire.be- 
cauae  no  such  thing  was  shown. 

Aj  to  the  defense  of  the  Statute  of  Limitations, 
it  was  not  pleaded,  nor  brought  to  the  atl«ntloa 
of  tbe  court,  ai  a  defense,  at  the  trial.  It  was 
not  within  tbe  issue  r^sed  by  tbe  plea  of  the 

Sneial  iame,  which  waa  the  only  issue  to  which 
e  Aipalstlon  for  a  trial  b^  tbe  court  extended. 
It  is  wen  settied  that.  In  tae  absence  of  a  con- 
Dai7  rule  established  by  statute,  a  defendant 
who  derire*  to  avail  himself  of  a  statute  of  lim- 
Itadan  as  a  defense,  must  raise  the  question 
diber  In  pleading,  or  on  the  trial,  or  before 
todgment.  Storm  t.  U.  8.,  M  U.  S„  76,  81 
rxXlV..  42,  441;  Uplmv.  MeLaughtin,  106D. 
^..  »40(XX.VI.,11»7].  Such  was  always  the 
law  in  n  ew  York,  and  no  contrary  rule  vras  in 
tmrx  in  New  York,  by  statute,  atauytlmeafter 
ibta  salt  was  brought  When  the  testimony  at 
tbe  trial  dosed,  and  the  plaintiff  asked  for  a 
)  faOgtuBDX  in  hU  favor  he  was  entitled  to  it  It 
Is  proper  that  tbe  circuit  court  should  be  directed 
to  enter  such  a  JudgmenL  Tbe  conclusion  of 
law,  bj  tbe  circuit  court,  that  the  tax  was  Ule- 
ftally  enc(ed,beiiigaeorTectcoac1usion,aadl(a 
'-onrJaalon  that  tbe  suit  wu  barred  by  limitation 
beiiiK  an  Incorrect  conclusion,  it  follows  that 
tbe  pkdiilUI  was  entitled  to  judgment  on  the 
facta  f ooad.  The  spedal  flndlngs  of  fact  were 
eqatrnleBt  to  a  specul  verdict,  and  the  question 
tbcsvoo  WM  whether  they  required  a  Judgment 
for  tW  pUntU  or  the  defendant.  This  was  a 
■— "■-  of  law,  the  ruling  on  which  can  be  re- 


LRM.  180-194 

Tiewed  by  this  court.    NorrU  r.  Jaekton,  9 
Wall.,  125  [76  U.  S.,  XIX.,  808],  ' 

The  defendant  In  enor  asks  that,  if  tbe  Judg- 
ment be  reversed,  the  case  be  remaniled,  so  that 
the  Statute  of  Limitations  may  be  pleaded. 
Without  passing  on  the  question  as  to  whether 
the  statute  invoked  would  furnish  a  defense  in 
this  case,  we  are  of  opinion  that  no  ground  ex- 
ista  for  the  course  suggested.  Therecordsliows 
that  the  defendant's  attorney  had  notice,  by  tbe 
declaration,  that  the  plaintiff's  claim  accrued 
before  a  date  more  than  eight  years  prior  to  the 
filing  of  the  plea.  Under  suui  drcumstancea 
it  would  not  be  a  fair  exercise  of  discretion  not 
to  hold  tbe  defendant  to  his  legal  lUttia. 

Th«  judgmaU  U  reierted  and  the  com  it  re- 
maadtdtolheOirtuitCovH.viithdireetiotulotn- 
ter  a  Judgment  for  the  alaintiff  for  $61.30,  teitk 
interett  aeamUng  to  thelavoftIi«8tai«  tf  Nea 
York.. 

True  oopr.   Test : 

JamesH.HcEeiuier.  Clerk.  Sup.  Ooort,  D.  B.      |1S1 

Qted-lU  D.  S..  IBS. 


C!HARLE8  A.  SNYDER,  Appt., 


(See8.C.Bi 
/ri^unf A'ja  ofaiiul  eolUcting  Uai — luitfar  illegal 


•  A  bn  In  aquttr  will  not  Ue  to  enjoin  a  Collector 
of  Intamal  Heveuue  from  collecting  a  tax  niiMnml 
br  the  OommlosloneT  ot  IntcniBl  Bevenue  aaralnst  a 
mannfaoturer  ot  totiaoco.  arthong-b  tbe  tax  Is  b1- 
leyed  hi  the  bill  to  have  l>eeD  Illc«atl7  aaacaHed. 

[No.  94.] 
SabmiOed  Nov.  1, 18S3.     Decided  Not.  IM,  1S83. 

APPEAL  from  the  Clrcull  Court  of  theUnlted 
Stales  for  Uie  District  of  Louisiana. 
The  history  and  facts  of  the  case  fully  appear 
in  tbe  opinion  of  the  court 

Mettrt.  Wm.  Gr»nt  and  J.  D.  Hmue,  for 
appelhiut 

Mr.  Wat.  A.  Haorr.  Ami.  Atty-Om.,  for 
appellee. 


This  suit  was  brought  In  a  stale  court  of  Louisl- 

na  by  the  appellant,  a  tobacco  manufacturer, 
agitinst  the  appellee,  a  Collector  of  Internal  Rev- 
enue, toohtain  aulnjunctlon  restraining  theap- 
pellee  from  seidng  and  Belling  the  proper^  of 
the  appellant  to  pay  two  assessments  of  taxes 
against  him,  maae  by  the  Commissioner  of  In- 
ternal Revenue,  and  to  have  the  assessments  de- 

iredvoid.  An  injunction  having  been  nan  ted 
.,  piKi»,  tbe  appellee  removed  the  suit,  ^y  f^ 
tiorari,  into  the  Circuit  Court  of  the  Uniied 
"'  lies  for  tbe  District  ot  Louisiana,  on  tbealle- 
;ion  that  it  was  brought  on  account  of  acta 
le  by  the  appellee,  as  such  Collector,  under 
authority  of  the  Inlemal  revenue  laws  of  tbe 

■Head  note  br  Mr.JuMet  Bi^uoavoao. 
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Stitkemb  Codbt  or  the  Urtted  Statu. 


Oct.' 


United  Btatea,  Bad  to  enjoin  him.  In  bis  official 
cap&city,  from  enforcing  the  payment  of  assess- 
meiilH  made  sgainst  the  appellant,  under  auUior- 
ity  of  such  laws,  by  ei»cating  warrants  of  die- 


nnder  an  oider  to  reform  his  pleading,  filed  a 
bill  in  equity  in  tlie  circuit  court.  It  set  forth 
it«,  complained  of  as  being  in  these 
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The  UU  also  aTerrad  that  the 
not  Ebtnr  upon  what  tliey  were  based  nor  upon 
what  the  taxei  mre  claimed  to  be  due  and  were 
void  tor  uncertainty  and  unauthorized  by  law, 
and  the  CoOunlssioner  of  Internal  BeTenue  was 
without  Jnriadictioa  to  tnake  them:  that  the  Ir- 
win &  Snyder  SBsessment  was  made  mora  than 
fifteen  months  after  the  time  wlilch  It  embraced 
had  elapaed,  (tnd  that  was  true,  also,  as  to  a  port 
of  the  Snyder  assessment,  and  the  commisa ' 
had  no  author!^  to  make  an  assessment  e 
fttta  period  of  time  not  exceeding  fifteen  m> 
bef  on  it  was  made;  that  the  appellant  was  ] 
a  member  of  the  firm  of  Irwin  &  Snyder;  that 
he  nerer  owed  the  amount  of  either  assessment; 
that,  when  he  commenced  the  manufacture  of 
tobaicco,  be  gave  a  bond  to  the  United  States  In 
a  penalfr  of  $20,000,  conditioned  that  he  would 


■tamp  di  tobacco  maoufoctured  br  t: 
quired  by  law,  and  comply  with  all  tt 
ments  of  law  relating  to  the  manufacture  of  tt 


bacco,  and  the  suretiK  thereon  were  solvent,  snd 
that,  u  Qte  United  States  had  any  lawful  claim 
aga&it  hlin,  an  action  would  lie  on  the  bond. 


which  was  ample  secuiitr,  while  he  was  wHk 
out  adequate  remedy  against  the  United  StstM 
for  the  seimre  of  his  properH'  to  pay  the  cUim. 
The  prayer  of  the  biU  was  for  a  decree  dedir- 
ing  each  of  the  asseasmenta  void  as  agaiut  Urn 
appellant,  and  enjoining  the  appellee  fitMn  difr 
tnuningon  tlieproperft' of  the  appelant  for  tbe  „.. 
purpose  of  collecUng  the  amounts  (rftbeaBBts-  l'" 
ments,  and  from  attem[»ing  to  collect  the  sum 
except  by  judicial  process. 

The  appellee  demurred  to  the  UD  for  wutof 
equity,  and  because  no  suit  could  be  "'■*"'■■"«■' 
In  any  court  to  restrain  the  collection  of  any  t*i 
of  the  United  States,  and  the  appellant  could 
-—  be  permitted  in  this  suit  to  attack  the  — 


The  circuit  court  sustained  the  demurrer  and 
dismissed  the  bill.  To  rerlew  its  decree,  Uiii 
appeal  is  brought. 

The  sole  object  of  tbB  suit  la  to-  resuain  die 
collection  of  a  tax  «hich  purports  to  bav*  been 
assessed  under  the  lulemal  rarenoe  laws.  & 
decree  adjudging  the  tax  to  be  toU  as  aninst 
the  appellant  is  sought  for  only  Mprt^moMIJ 
lo  relief  by  injunction,  and  would  be  futile  w» 
any  purpose  of  this  suit  unless  followed  by  ta 
inniDction. 

The  internal  revenue  Act  of  July  13,  IM*. 
cb.  IM,  14  Stat,  at  L.,  IDS,  provided  (sec.  IQ 
BS  follows:  "  No  suit  shall  bsmainlaiittd  inaay 
court  for  the  recovery  of  any  tax  alleged  to 
have  been  erroneously  or  illegally  aase^ed  « 
collected,  until  app^  shall  have  been  duly 
ma^e  to  Uie  Commissioner  of  Internal  Revenue. 
according  to  the  provisions  of  law  in  that  i»- 
gard,  and  the  regulations  of  the  Secretary  d 
the  Treasury',  established  lo  pursuance  tben«(, 
and  a  decision  of  said  Commissioner  shall  be 
had  thereon,  unless  such  suit  shall  be  tnon^l 
within  six  months  from  the  time  of  said  deal- 
ion,  or  witliin  six  months  from  the  time  thii 
Act  takeseffect;  Prmidtd,  That  if  said  dedaoe 
shall  be  delayed  mora  iban  six  months  from  the 
date  of  such  appeal,  then  said  suit  mav  be 
brought  at  any  ume  within  twelve  months  froa 
the  date  of  such  eppeaL"  By  sectioD  lOof  da 
Act  of  March  2,  1867,  ch.  169,  14  Stat,  at  U. 
4TG,  it  was  enacted  that  section  19  of  the  t^  n 
Act  of  1806  be  amended  "  by  adding  thfl  fat-  ' 
lowing  thereto;"  "  And  no  suit  for  the  par 
pose  A  Testreining  the  assessment  or  ooUecdoo 
of  tax  shall  be  ni^tained  in  any  courL*  U 
the  Revised  Statutes  this  ameodmeat  of  sod 
addition  to  section  19  of  the  Act  of  1808  is  made 
a  section  bv  itself  (section  3324),  aqwrKled  fnn 
that  ofwhlchit  is  an  amendment  and  to  whick 
It  is  an  addition,  and  reads  thua:**MoBiiitlcr 
■       ■    ■  •   J  the 


the  revisers.    1  

has  a  no  more  realricted  m—nii^  Itaaa  It  bad 
when,  after  the  Act  of  1867,  it  formed  a  part 
of  section  10  of  the  Act  of  IBOS,  by  befngaoM 
thereto.  The  first  part  of  aecUoo  19  rebud  is 
■  suit  to  recover  back  money  paid  for  a  tax 
alleged  to  have  been  enoneoualy  at  IllexiOy 
ass^aed  or  collected,  and  the  section,  after  tka 
providing  for  the  circumstances  onderiAid 
such  a  suit  might  be  brought,  proceeded,  vfan 
amended  to  say,  that"Nosult  for  tbepVpcM 
of  restraining  the  assessment  or  o^lecttoo  «f 

im  r.& 


,y  Google 


Cbasdi  v.  Lotsll. 


1»4-SI» 


ttiw  mhmll  b6  nulDtAlDed  In  UlT  G 


The 


preTlom  port  of  tbe „ 

Mine  aabJect-niAtter.  The  tax  spoken  of  in  the 
fint  part  of  tbe  Bectlon  was  called  a  tax  mi 
flwdn,  but  wt*  cban>ct«rized  u  a  "  tax  allied 
to  hare  been  enoneoudy  or  Ufatt&lly  aneMed 
or  ooUedad,'*  Hence,  when,  on  tneaddition  to 
the  KCtton,  a  tax  mu  spoken  of,  it  meant  that 
which  is  in  s  condition  to  be  collected  as  a  tax, 
and  ta  claimed  by  tbe  pioper  public  offlcera  to 
lie  a  tax,  although  on  the  other  side  It  is  alleged 


ia,  therefore,  no  force  In  the  suggestion  that 
aectim  3234,  In  apeakiog  of  a  tax,  means  only 
a  k^  tax;  and  Oiat  snlU^al  tax  la  not  a  tax, 
and  so  doea  not  fall  widdn  the  inhibition  of 
the  statute,  and  the  collection  of  it  may  be  re- 
Mnincd. 

Tbe  Matule  clearly  applies  to  the  present  suit 


peltee  clainu  that  the  appellant  owes  to  the  Unit- 
ed Stales  tbe  amoants  assessed  for  taxet,  both 
isseased  sgainst  the  appellant  and  that 
■gainst  Irwin  A  Snyder.  The  bill  also 
_  _ .  .  ffldently  that  the  useMment  bad  rela- 
tion to  tbe  business  of  the  anpellsnt.  as  a  manu- 
facturer of  toboGCO,  and  to  ois  habUity  to  tax, 
noder  the  Internal  revenue  laws  in  r^pect  to 
•uch  bnshMss.  The  Instructions  of  the  Internal 
Revenue  Department  in  r^ard  to  the  prepara- 
tion of  aaae«smctit  lists  pronded,  that  where  an 
aaaessmeot  was  reported  s^inst  a  manufacturer 
of  tobacco  for  harins  removed  any  taxable  ar- 
ticles from  his  manufactoij  without  the  uw  of 
tbe  proper  stamp,  or  for  not  baviog  duly  paid 
tach  tax  by  stamp  at  the  time  and  m  the  man- 
ner prorlded  by  law,  the  entry  in  the  column 
bcMied  "  ortlde  or  occupation "  should  be 
'-  Stamp  Tax.  Tob.,"  with  tlterrv  to  use  the 
iBltiab"8.  T." as  an  abbreviation  for  "stamp 
lax."  The  Instructions  staled  that  "Tob."  u 
an  aUneviatioo  for  "tobacco."  Resort  may 
be  had  to  theae  Instructions  to  show  tbe  mean- 
ing of  tbe  abbreriatlotu  in  tbe  assessment  list 
Read  by  tbe  lldit  of  tbe  Instructions,  tbe  list 

iliowaalBXwhIch  tbeappell    

to  [Mty,  and  one  which  the 
geiKiu  Jurisdiction  to  assess 

Tbe  inhibition  of  section  SKM  applies  to  tU 
isai  Miiiiiiits  of  tana,  made  under  color  of  their 
aaicea,bT  Internal  rerentu  officers  charged  with 
general  jurisdiction  of  the  subject  of  asKssing 
taxceai^inst  tobacco  manufacturers.  The  rem- 
edy of  a  suit  to  recover  back  the  lax  after  It 
ti  paid.  Is  provided  t^  statute,  and  a  suit  to  re- 
itrmln  Its  collection  is  forbidden.  Tbe  remedy 
•o  given  Is  exclusive,  and  no  other  remedy  can 
be  ■obatituted  for  It.  Such  has  been  the  cnt^ 
tent  of  dedsions  In  the  Circuit  Courts  of  the 
United  Stales,  and  we  are  satlsfled  it  Is  acorrect 
view  of  the  law.  Howlandr.  SavU,  Deodv,  418; 


It  wss  said  by  this  court,  that  the  system  pre- 
scribed by  the  United  SUtesEnregwd  to  both 
customs  dndee  and  -Internal  revoitia  taxea,  ot 
stringent  measuree,  not  Judicial,  to  collect  them, 
with  ^ipeaU  to  spedfled  tribunals  and  sultsto 
recover  oeck  moneys  illegally  exacted,  was  a  r ,«. | 
mtemofcorrecdve  Jnstlce,Inlendedtobeconi-  ^  ' 
jdete  and  enacted  under  the  r^bt  beloi^ng  to 
the  govenunent,  to  prescribe  tSe  conditions  on 
which  It  would  subject  Itself  to  the  judgment 
of  the  courts  In  tbe  collection  of  Its  revenues. 
In  tbe  exercise  of  that  right.  It  declares  by  sec- 
tion 8334,  tbst  Its  officers  ihall  not  be  enjoined 


course  of  genetal  jurisdiction  over  the  subject- 
matter  In  question,  have  made  the  ssseasment, 
and  claim  that  it  is  vslld. 

Ths  decree  cf  the  Oirmiit  Omirt  it  i^trmad. 
Trueoopy,    T««:  _ 

James  H.  McEonner,  Clsck,  Bap.  Oomt.  □.  B. 


QEOBOB  D.  CRAOIN,  PI/.  i%  Sir., 


S.  LOTELL,  Exr.  of  Buza  A. 
QinTKAN,  Deceased. 


^t  be  liable 


T.  rremana,  i«  ua.  nev.  twc.,  xo;  n.  a.  ijo. 
rn»m»H.  17 Id.,  M; U.  8.  v.  OMkAl  BUlcU 
<C.  CA  MS;  Simiivtr  v.  Ann,  7  BIm.,  W;  J 
&■¥.  S.  B.a>..4JiaC,m;AHca7i-r.  Bean  Wla 


i:B.B.  Cb.v. 
'  UBUlchf, 

^.. ... »»..., „.^,  w,.>»~.~ ..  ^^,.,aiaL 
Rev.  Bee..  SSI;  KentOt  v.  SNerrt,  18  Blatchf. 

£~ .  0.),»W.  In CAmMom  v. U.  8.,  S9 U.  B.,  8S, 
[XX1IL,M1,IHI2],  and  again  In  £tfai«i  AaO- 
N^  The Cbem,  Id.,  VTS,  8I8[XXin.  668, 678], 

iwr.a 


SAME. 
(Bee  B.  CL,B0pcKter<i  ed.,  lH-fD&) 


7  note  made  bran 


•L  A  defeodant,  ualnat  wbom  a  lu<lainent.has 
been  lendered  on  denun  ttr  a  Clnnitt  Court  of  the 
United  States,  in  an  aotlon  at  law,  cannot  malntoln 
ablll  In  equlcrto  avoid  K,  upon  tbe  vround  that 
Hie  pUdUB  Btlaw  talselr  and  trauduloitlr  alined 
that  the  parties  were  dttaeu  ot  dIBereot  StaSas, 
wUHotttsfiowlarttiat  the  blse  aUesathm  was  un- 
known to  him  before  tbe  Judennt. 

t.  Cpon  a  necodaUe  promlsorT  not 
acea^  In  Us  own  name  and  not  disc 
fsoe  the  name  of  the  prladiiu,  no  aotio 

■.  ^an  aoiMo  at  law,  the  deetaraUon  aUsfad  that 
the pIslntHt  sold  tand  ioa  third  person. wtofave 
Us  notes  tor  tbe  parohase  monn,  seemed  br  mort- 
■aseottbaland;  thataftsruanls  H>e  deftndsnt.  In 
a  suit  bv  blm  acalnsi  that  penon.  claimed  tbe  own- 
tnUp  of  tbe  land,  and  aUeged  that  the  othw  pm;- 


took posaeariOD  tbenot;  and  that  br reasraof  tbe 
preDbm,  the  defendant  was  UaNe  to  the  pl^nUA 
m  tbe  fob  arooant  of  the  notes.  Held,  that  the  deo. 
laiBtlon  showed  no  cause  of  action,  even  under  artl- 
eleUIOoftheCivilOods,  andartloleli  ot  tbe  Oode 
of  Piaotlee  ot  Louisiana. 

4.  A  ludsmeot,  lendaMd  oa  defanlLapaoadao- 
laiatloa  settinc  toetb  no  ooass  ot  oataoa,  mar  be 

•Bead  aotss  br  Jfr.  AMesSnaT. 


btrwts 
it%iwn 


MB  0/ tJte  doSNt  sfpMd 

A  pefsoo  not  a  par^ ' 

cannot  be  made  fiabls  i 

ostenslbtonar^  daned'er  I .  -^  — 

Ctatttr,  BfC^SiBnelllnf  v.HowHd,  ilN.T..flIT. 
MaUsr  1^Gfa«taom^U  if.  T.,n:  Barker  v.  HMAs. 

tM 

DigtizBdbyGOOgle 


ScFBKMK  CotniT  or  teb  Uxited  Btatbs. 


Oct.  • 


nvMsed  on  writ  of  error,  BDd  (he  oase  remanded 
vltli  eir^aaont  that  JudsmeDt  be  airoited. 

[Nos.  99,  88.] 
Arffutd  Nov.  1,  1883.      Decided  JScv.  It,  1883. 

P ERROR  to  the  Circuit  Courtof  the  United 
States  for  the  District  of  Louisiana.  And, 
APPEAL  from  the  Circuit  Court  of  tbeUoited 
States  for  tlie  District  of  Louisisjia. 

Tbe  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Matr*.  Wm.  Grant  and  J.  D.  Boute,  for 
plaintiff  in  error  and  appellant; 

The  ^neral  rule  Is  tnat  a  Judgment  upon  a 
declaration,  which  does  not  aver  a  promise,  will 
be  set  asidf^  even  after  verdict  on  issue  joined. 

Mj/m-t  V.  Damt.  6  Blatchf.,  77;  Candler  v. 
Bofiiter.  10  Wend..  488. 

The  law  will  not  create  a  promise  in  plead- 


164. 

An  action  will  not  lie  against  one  person.upon 
a  covenant  which  purports  to  Iiave  been  made 
by  another, 

Beddiam  ».  Drake,  »  Meea.  &  W,.  76;  Spen- 
cer m.  MM.  10  Wend.,  88;  Towrmnd  v.  Hub- 
bard, 4  Hill.  851 ;  see,  also,  F\mUr  v.  Shearer.  7 
Mass.,  14;  SSweS  v.  &iaw,  16  Mnas.,  42;  Bnn- 
leuv.Mann,2Cush.,  887,  Kimliatlv.  Tucker. 
lOMass.,  192;  Sbi«J^v.  .Imcfii,  11  Ma38.,27. 

In  New  York  and  MaMBchuBctts  the  rule  Is 
so  strictly  enforced  that  the  maker  of  a  note, 
who  describes  himself  as  agent  of  a  particular 
person,  js  held  !o  bind  himself  and  not  the  prin- 

De  WiU  V.  Walton,  9  N.  Y.,  B71;  Barker  v. 
Int.  Co..  8  Wend.,  94;  Penta  v.  Stanton,  10 
Wend..  371;  7^.  B.  Co.  v.  Benediet,  5  Gray,  568; 
Joftn-T.  Ciinnon,  6Met.,456;  Brovn-v.Airlxr, 
7  Allen,  837;  BradUe  v.  Gla*»  Co..  18Plck.,S47; 
Bat*  V.  (/Brien,  12  Gray,  477;  see.  also,  Met- 
calf\.  WiUiami,  IM  U.  8..  98  (XXVI.,  605); 
McTser  v.  Steele,  26  Ala.,  487;  Merdi.  Bank  v. 
Cent.  Bank,  1  Ga.,  418;  McDonald  v.  BearSivcr 
Co..  18  Cal.,  220;  Oarriion  v.  OimAi,  7  J.  J. 
Marsh.,  84;  1  Dan.  Nw.  Inst,  sec.  803. 

Maori.  Joaeph  P.  Homor,  W.  8.  Benidiet 
and  Franci*  W.  Baker,  for  defendant  in  error 
and  HDpellee: 

It  has  been  held  for  many  years,  that  if  the 
defendant  dispute  the  allegation  of  citizenship 
in  the  declaratioQ,  he  must  plead  the  fact  in 
abatement  of  the  suit.  ^^ 

Jonetv.  League,  18  How., 81  (59  U.S.,  XV., 


the  appellant's  bill,  the  court  was  powerien  to 
re-open  the  Judgtnent  and  had  lost  control  of  )L 

Bank  i.  Mom.  6  How.,  87;  OoMrw  t.  3<f, 
1  Bond,  554. 

"No  fact  once  uied  by  ■  jury  ahall  be  odMr- 
wlse  re-esamined  in  any  court  of  the  Uniltd 
States  than  according  to  the  rules  of  the  com- 
mon law." 

U.S.  Const., 7th Amend.;  AmmsT^tdfbrri. 
8  Pet.,  438;  Orim  v.  Biandleg,  94  U.  B.,  m 
(XXTV.,  217);  Bank  v.  Mom,  6  How..  87. 

Complainant  has  been  at  fault  and  thv  IM 
all  remedy. 

Orim  V.  Handles/  ('upra):  TVuiy  v.  Wavur,  S 
How.,  142;  3  Story,  Eq.,  9th  ed..  oee.  887; 
B.  R.  Co.  V.  Neal.  1  Woods,  858;  SearietJ.  B. 
S.  Go..  2WoodB,621;  Broteny.Btteiianik.K 
V.  S.,  159  (XXIV.,  4aj). 

"If  anything  be  settled. In  our  Jnrlaprrideooe, 
it  is:  that  onecannot  beheard  byw»of  actiis 
in  nullity,  to  destroy  a  Judgment  for  mittst 
known  and  In  existence  at  the  time  of  the  inaii- 
tutlon  of  the  suit  In  which  the  Jodgment  «w 
rendered,  even  though,  by  some  nestoct,  tbej 
may  not  have  been  pleaded." 

buecettionofLebrev!,  81  La.  Ann.,  814;  Any 
V.  ftie,  SILft.  Ann.,  287. 

Mt.  JvHiee  Grmj  delivered  the  ofonioD  of 
the  court: 

These  two  cases  have  been  argued  together. 
Eliza  A.  Quitman,  the  defendant  In  error  and 
appellee,  having  died  since  the  Judgment  be- 
lo«,  WiUiam  S.  Lovell,  her  executor,  has  ap- 
pealed In  her  stead. 

In  the  action  at  law, she  filed  a  petitioQ  agiinat 
Genrge  D.  Cragin  in  the  Circuit  Court  of  the 
Uiiiled  Slates  for  the  District  of  Louisiana,  tl 
leglng  Ihat  she  was  a  citizen  of  New  Torit  ud 
he  was  D  citizen  of  Louisiana;  that,  on  the  Slat 
of  Janumj,  1878,  she  sold  a  plantation  to  Or- 
lacdoP.  Flsk  for  the  priceof  $22,500, of  whtdi 
the  sum  of  $4,600  wbb  paid  in  cash,  aodfralbe 
rest  of  which  nine  notes  of  Fisk.  wen  givw. 
lor  ^2.000  cnch,  payable  in  successiTB  yetit 
and  .seemed  hy  a  mortgage  of  the  eOUe;  that 
Ci'Dgiu  had  paid  thefiisttu^e  of  the  nottt.tad 
the  petitioner,  by  forecloeureandsale<rf  tbeo- 
late  uudcrthe  mortgage,  had  obtained  tlu  amn 
of  $10,447.06.  to  be  credited  on  the  remainbg 
notes  under  date  of  Hay  1,  IOT4;  and  fuitbcr 
alleging  us  follows; 

■'Now  your  petitioner  represents  thu  Gecaji 
D.  Cregin  is  and  was  the  real  owner  of  SHd 
property  and  liable  to  your  petitioner,  foe  the 
rollowlng  reasons,  tit.: 

That  subse<^ucntly  to  the  said  pnrcbate  d 
proper^  by  said  Fisk,  by  a  certain  pmrwding 
aied  in  this  honorable  conn,  tbe  Bud  Cngin 


Ios.Co.,8  Wend.,M;B.C(0Am.I>ecae4:  Penta 
V.  Stanlon,10  Wend.,  271;  S.  CmSS  Am,  Itoo.,  KB; 
DeWlttv.^sJtoD,9N.r.,S71;  Beokbam  v.  Drake, 
eMeM.*W.,T8:6laokpalev.  Arnold.  11  Hasi.,n; 
S.  C.eAni.Dec.,UCl;  Brlgsg  v.  PartridKe,  M  N.T„ 
35T;  Butem  B.  U.  Oo.  v.Knedlct,  B  Orav.IML 

lliere  can  be  no  Teaover7on  a  noMorUll  against 
one  wboae  name  does  not  appear  upon  It.  Wben  an 
agent  acts  In  hli  own  name,  be  binds  UmseU  and 
not  hli  prtndpaL  Thonuu  v.  BUhop,  £  Btr..  Wt ;  Al- 
len V.  dolt,  0  Hill,  818 :  Barlow  v.  Blsbop.  1  East,  tSt; 
8.  a,  8  bp..  Mt;  Leadbltter  v.  Farrow,  S  Haule  ft 

An  aaent  aooeptfng  a  tilll  In  hla  own  name  Uoda 
himself  and  not  bit  prfnofpaL  Bk.  of  Bocbeeter  v. 
Uonleath,  1  Donlo,  Ol ;  B.  C  U  Am.  Dec.,  KL 


,y  Google 


CRAara  V.  LoTcu. 


ertf  «iid  did  diim  th&t  tbe  purchase 
Uu  name  of  tbe  nid  Fisk  wu  Ulegallf  entarad 
in  Ua  otro  name  b^  said  Fisk,  nbo  waa  acUng 
merely  aa  the  agent  of  said  Cragin,  and  that  the 
amowit  of  the  purchase  price  of  aald  propertj 
paid  Incash,  as  well  aa  the  flrst  and  second  ootM 
aforesaid,  wen  made  by  s^d  Fisk  with  the 
moDCT  of  aaid  Cragio.  u>d  that  he,  said  Cragin, 
was  liable  for  and  ready  to  pay  for  aaid  proper- 
ty; that  thereafter,  in  dne  course  of  law  and 
after  proper  proceedings,  the  said  Cragin  was 
adjadged  by  this  honorable  court,  by  final  d»- 
cree.  to  be  ue  owner  of  aald  property,  and  the 
matters  and  things  In  said  petition  contained 
were  found  to  be  true  and  correct. 

Tlkat,  pending  add  proceedings,  the  said 
43eorge  D.  Cragin  waa  In  at^d  case  appointed 
the  T«celTer  of  the  said  plantation,  so  sold  by 
your  petitioner  as  af  oreeud;  and  that,  acting  aa 
audi  leoetrer,  utdsubaequently  aa  anch  owner 
of  aald  plantaUoo,  he  did  remove  therefrom  all 
the  movable  proper^  thereon  and  which  existed 
theraon  at  the  date  of  the  sale,  by  your  petition- 
er, to  add  lisle,  of  a  value  exceeding  Sl.OOO, 
■ad  did  lay  waste  and  dilapidate  the  nid  prop- 
erty, to  boieflt  his  adjoining  plantation,  and  to 
tbe  detriment  of  your  petitioner's  rights. 

Petitioner  further  aven,  that,  by  reason  of 
tbe  caoaea  aforesaid,  tbe  aald  Oeorge  D.  Cragin 
la  liable  and  Indebted  nnto  your  petitioner  in 
the  full  amount  of  said  notes,  less  the  credit  due 
«a  aforesaid,  for  which  amicable  demand  has 
been  made  without  avnJI." 

Ttie  record  shows  that  Cragin  wsa  serred 
with  process  in  Louisiana  and,  not  appearing, 
■yrtm  defaulted,  and  Judgment  was  rendered  for 
tbe  plaintlfT  Id  the  sum  claimed,  which  was 
•howD  by  computation  and  agreement  of  coun- 
eel  to  be  f8,888.40,  and  the  defendant  sued  out 
a  writ  of  error,  which  la  the  first  of  the  casea 

The  other  case  ia  an  appeal  .from  a  decree  of 
tbe  nme  court,  dismis^gupondemuTBra  1>ill 
la  equity,  filed  by  Quitman  againat  Cragin,  to 


bill  set  forth  the  proceedings  In  the  aultat  law; 
•nd  Ita  only  other  material  anegatlons  were, 
tbat  tbe  circuit  court  bad  no  Jurisdiction  of  that 
•uit,  because  both  portJes  were  citizens  of  New 
York;  and  that  Quitman,  knowing  tbat  fact, 
falady  and  ftaudiUently  alleged  Ctwn  to  be  a 
citizen  of  Louisiana,  aiid  illwally  and  unjustly 
obtaltted  ludgment  by  default  against  hint. 

It  ia  quite  clear  tbat  tbe  bfll  in  equity  waa 
rightly  dismiMed,  because  It  contains  no  allm> 
tkm  that  Cragin  did  not  know,  before  the  }t)(b- 
otent  against  bfan  In  the  suit  at  law,  tbat  Che 
pUinlift  in  that  suit  alleged  tbathe 


78  (Wn.  s7xV.,883];  CWm'v. /JandU.MO! 
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Isir  Is  enoneouB.  The  petition  ahowa  no  privity 
between  the  plaintiff  end  Cragin.  It  alleges  no 
pconilse  or  contract  by  Cragtn  to  or  with  tbe 
plalotiff.  The  mere  description  of  the  notes. 
svcdred  by  tbe  plaintifl.  aa  "  notes  of  Fisk  " 

im»  1'.  a. 


cured  bj  mortage  thereof,  designates,  as  waa 
assumed  by  boQi  counsel  at  tbe  argument,  ne- 

Stlable  promissory  notes,  bearing  no  name  but 
It  of  Fisk,  SB  maker;  and  on  such  aoten  no 
action  will  lie  against  any  other  person.  A'aali 
V.  Toumt.  6  wSl.  689,  703 [72 D.  B.,  XVIII., 
537,  680];  WiUiam*  v.  Boblnnt.  16  Gtav  77;  In 
B»  AdaiM>Aia  Fibre  G>.,L.  R.  9  Ch.,  ^; Dan- 
Ms  V.  Bwmham,  S  La.,  34S,  345.  The  case  does 
not  come  within  the  decisions  in  Methanief 
Bank  t.  Bank  of  Columbia,  S  Wheat ,  326,  and 
iaMeleaify.wiaiaiM,  IMU.  B.,  93  [XXVL, 
06G],  in  eadi  of  which  the  name  of  tbe  prind- 
pal  ^>peared  upon  the  face  of  the  note. 

If  the  acUon  Is  treated,  not  as  an  action  upon  . .  __. 
the  notes  tbemselTes,  but  aa  an  action  to  recover  L'*'*'! 
tbe  amount  of  the  notes,  by  reason  of  a  aubse- 
quent  a«reemait  of  Cragin  to  pay  them,  tbe 
plaintiff  fares  no  better.  Tbe  only  allegations 
touching  tbe  relation  (d  Cragin  to  these  notes 
are  that.  In  a  suit  by  him  against  Fisk,  he  al- 
leged that  Fisk  in  piucbasing  tbe  land  acted 
merely  as  hla  agent,  and  that  he  owned  the  land 
and  was  liable  ud  ready  to  pay  for  It;  and  that 
be  waa,  theienpon,  adjudged  to  be  tbe  owner  of 
tbe  land  aiid  took  poesession  thereof.  If  this 
amounted  to  a  promise  to  anyone,  it  was  n  ' 


tvomlse  to  the  [dalntilf,  nor  even  a  promise  to 
Fisk  to  p»  to  tbe  plidntifl  the  amount  of  the 
notes;  but  It  was,  at  tbe  utmost,  a  promise  to 


Fisk  to  pay  that  amount  to  him  or  lo  Indemnify 
him  in  case  be  should  have  to  pay  It  It  is, 
therefore,  not  within  the  provisions  of  the  Loui- 
siana Codea,clted  in  argument;*  and  the  defend- 
ant is  liable  to  an  action  at  law  by  Flak  only, 
ant^  not  by  tbe  plaintlfT.  Nat.  Bk.  v.  Qrand 
Leda».  98  V.  8.,  128 {XXV,,  7S];  Batik  v.  Rice. 
107  BCass..  87;  JTOtulq/  v.flayon,  6  Rob.  (Lb.), 
86S.  Tbe  final  allegation  tbat,  bv  reason  of  tbe 
caueee  aforeaaid,  the  defendant  Is  Indebted  and 
liable  to  the  plaintiff.  Is  a  mere  conclusion  ol 
law,  which  is  not  admitted  by  demurrer  or  de- 
fault  HoUi»  V.  BiiAaTdton.  18  Oray,  S9S. 

The  Judgment  having  been  rendered  on  de- 
fault, upon  a  declaration  setting  forth  no  cause 
of  action,  may  be  reversed  on  writ  of  error. 
MeAUiilerY.  Kuhn.  90  U.  S.,  87  [XXIV.,  615]; 
ifoUis  V.  Riehardion,  above  cited;  La.  Bank  v. 
SeMcal.  91a.,  225.  This  court,  on  reversing  a 
Judgment  of  the  circuit  court,  may  order  such 
judgment  for  either  party  as  the  Justice  of  the 
case  may  require.  R.  8.,  sec.  701 ;  Iru.  Go.  v. 
Bayi)n,12  Wall.,488[79U.  8.,XX..4421.  Id 
thecaBeatbar,iheordcr,following  the  precedent 


third  poraoa  tbe  ix 


advantan  for  a 
-- — "00  of  a  < 

ot  tbe  advantage  stlpttlateil  In  bis  fHvor,  ibe 
tcaoDOttn  revoked.^    lA.  Qvll  Code,  llJTa, 


Infavorof  a  tl>lr<]person,oatap«itrtott,aad  tot 
whose  benefit  certain  sUDulatloiia  hav»  bean  made  i 
thus.  If  one  stipulated  lb  a  oonttaot,  entered  Into 
witbaDotberpenoD,  and  as  an  express  ooDdltlon  of 
Uiat  oontiaot,  that  this  psnoD  abonU  pay  a  oeKaln 
sum  on  his  aooouQt  oraive  aoertain  tuof  toatfalrd 
penon,  not  a  paitr  to  tbe  act,  tlia*  **•'-•  — —  •-  - 

an  eguitable  aotloii  afalnat  the  a 

tnoied  tbe  obUnUoa,  to eoforee  Hiaexeai 
tka  ■UpulaUon?'    Ia.  Coda  (rf  Pr„  ait,  H. 
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of  Satmm  t.  Panwni,  6  Onoch,  S21,  will  be 
that  tA«  Jv^fttttnt  baoto  bt  neerted  and  Oie  eatt 
tvmandtd,  vith  Urtetiont  that  judgmml  bt  or- 
rMUd. 

Ordtrtd  aeeordinffy. 
TrueoopT-   Teat^ 

Junes  H.  UoEenner.  Clerk,  Bnp.  Ooiut.  U.  & 
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Qmlraet,  «A«n  expUttiuMt—eoattitietionBf. 

I.  WberethelaD^uagQof  ai 

_.two  meanlnea,  t*- '- 

be  explained  bj  tl 


2.  Vbere,ln«oontnctiiiadetoieplaoaBV 
meDt  buUdW  whloh  had  been  deetrcared  by 
wu  agreeil  t&t  the  ttnmdattoDc  and  brkft  w 


.   -ininJujed  b 

perfonned  bi  tUnynag  It  ti 
rMtisitf  It  to  be  taken  dowr 


'walla,  10 

th«du»r* 

ind  ttala  wl, 

,  _ .     jdbjnotai- 

je  taken  down. 

[No.  67.} 
Argued  OeL  tS.  18S3.  .  Decided  Jftxj.  it,  188S. 

APPEAL  from  the  Cotixt  of  Cl^ms. 
The  biatorv  aod  facta  of  the  case  appear 
in  the  opioion  of  the  court. 

See,  also,  ISCt.  a.,174. 

Mr.  WUlUun  A.  Mkoir,  Aut.  AUn-Oea.. 
for  appellant : 

In  cases  where  the  language  used  hy  the  par- 
ties to  the  coDlract  is  iDOeflQite  or  ambiguous, 
and  hence  of  doubtful  construction,  the  practi- 
cal InlerpretatioD  of  the  parties  themselves  is 
entitled  to  great,  if  not  controUing,  Influence. 

Chicago  \.   Bhddo-    "-"-"     ^'  ""•  "    -^ 
XIX.,  bW-.Lmeber 
D.  8.,  XVn.,  768]. 

The  contract,  as  we  ha»e  seen,  expressly  pro- 
hibits any  recoverj  for  extra  charge  for  modi- 
fications, unless  agreed  upon  t^  the  parties. 
There  could  be  no  such  agreement  except  with 
the  concurrence  of  the  bureau  of  yards  end 
docks,  the  channel  through  which  the  Govern- 
tnent  became  a  parij  to  the  contract.      ^__ 

SaiDkiju  Y.  U.  8.,m  U.  8.,  669  [XXV., 
WlV,  Fbrd  v.  U.  8.,  17  CL  CL,  60;  D^  Y.  U. 
&,  14Ct.Cl.,S14. 

Mr.  Enoch  Totton,  for  appellee. 

Mr.  Juiike  Hntthewa  delivered  the  opinion 
of  the  court: 

The  principal  question  iu  this  case  rdatea  to 
the  proper  construction  of  a  building  contract 
between  the  parties,  entered  hito  Hay  SS,  1866, 
tbelTnited  StstesactingbyJowpbBniith  Chief 
of  the  Bureau  of  Yards  and  Docks,  under  the 
authority  of  the  Navy  Department,  tor  the  re- 
pair of  the  entrance  bulldinn  and  carpenter 
shop  at  the  Norfolk  Navy  Yard,  which  had 
been  destroyed  by  Are  In  18S1  at  the  outbreak  of 
the  civil  war. 

The  contract  required  the  appellee  to  famish. 


NOTX.— Oral  eHdcnce  at  (qiptlogNi  to  wHtten  -  . 
. — ..    o_.  — .,  ..  T>_.»~.  -  Wast,  etc.,  Btean 


Bt  bis  own  risk  and  expense,  all  the  materidi 
and  work  necessary  for  the  repairs  of  the  boOd- 
ings  according  to  the  plans  and  spedflcatiaoi 
annexed,  the  entrance  ouildinga  to  be  eotin^ 
completed  and  delivered  within  one  hundno 
and  twenty  daya,  and  the  canienter  sltop  within 
thirty  days,  from  the  date  of  the  conliaeL  A 
groEs  sum  was  to  be  psJd  for  the  wcn^  oneadk, 
partial  payments  to  oe  made  during  the  pttip 
rees  of  tne  work  upon  tbe  certificate  of  theiD- 
perintendent,  and  final  payment  when  the  woi 
should  be  entirely  completed,  according  to  tia 
plans  and  speci&catioos,  and  to  the  satiiifsr'v*' 
of  the  party  of  the  second  mrt.  It  was  dt 
dared  in  tbe  contract  that  "No  extra  chitge  Iv 
modifications  wiU  be  allowed,  nnleas  munnSr 
agreed  upon  by  the  partlea;  and  no  changa  w 
modifications  mutually  a^^  upon  1^  tibe 
parties  to  this  contract  shall  in  any  way  ilKt 
Its  validity." 

The  specfficadons  for  the  entrtmoe  bdldiiw 
contained  the  foUowing  clause,  iqiou  wtaa 
the  case  turns: 

"The  foundations  and  the  brick  wiIUkf* 
standing,  that  were  Injured  hy  the  fire,  wiD  k- 
main  and  be  carried  up  to  tbe  beight  designed 
in  tbe  plan  by  new  work." 

The  contract  was  made  in  pursuance  of  pnv 
poaals,  invited  by  an  advertjsement,  in  whidi  tl 
was  statad  Uiat  "Persons  desiring  to  Ud  no*, 
necessarily,  vidt  the  yard  and  examine  iIk 
present  condidon  of  tne  works,  and  can  dtm 
see  the  plana  and  specificatlona  to  enable  tim 
lo  bid  understandingly." 

The  findings  of  fact  by  the  Oouit  of  CUns 
bearing  on  £is  point  are  as  followa: 

"  III.  At  the  outbreak  of  the  late  rAdBoo, 
these  buildings  mentioned  in  the  contradMi* 
burnt,  but  portions  or  Ibe  walls  woe  teftrtsBd- 
ing.  Prior  to  the  ptcposals  for  woifc,  sa  is- 
spectlon  of  these  iregntentary  wallB,  so  kft 
Bianding.  had  been  made  by  tne  offloeis  d  ih( 
Government  In  charge  of  tbe  WOlkt,  snd  Uw« 
portions  of  tbem  deemed  unfit  to  formapaitel 
the  permanent  structure  were  taken  dowi^m 
those  parts  which  were  considered  unlajiiRa 
and  proper  to  be  built  upon  were  left  staodii^ 
for  that  purpose.  After  the  agents  of  the  Got-  ; 
emment  had  prepared  tbe  walls,  retaining  tkt 
portion  which  the  civU  engineer  of  the  mty 
yard  in  charge  of  the  work  suppoaed  miebi  l»t 
need  in  the  new  structure,  the  chief  of  the  ta- 
reau  of  varda  and  docks  invited  the  exaiai» 
tioD  of  bidders  by  the  advertisement  anseiM 
to  the  petition,  and  the  claimant,  byhiaiiEeBt 
visiled  and  saw  the  walls  so  standing.  At  w 
time  the  claimant,  by  his  egeot,  so  visited  ilM 
yard  he  was  shown  the  walls  by  a  quaitenw 
acting  under  the  dvil  engineer  or  tbe  yarf. 
Tbe  3aimant's  agent  askea  if  those  wslh  vm 
to  stand.  The  quarterman  replied  that  tbtr 
were,  so  far  as  he  knew.and  that  Mr.  Will^ 
the  maaler  mason  of  the  yard,  and  Mr.  WM- 
rail,  the  civil  engineer  of  the  yard,  had  »" 
that  they  were  to  stand,  (But  it  does  n«  »p- 
pear  that  the  quarterman  was  aathorisM  to 
make  such  representations  to  the  claimaaii 
agent)  And  the  civH  engineer  likewise  tt^ 
sented  to  the  claimant's  agent  that  the  P""^ 
(rf  the  walls  then  standing  would  remain  and  n 
used  in  the  new  work.    After  the  claiiD«oi» 


agent  had  so  visited  the  yard  and  been  jhowa 
the  walls,  the  claimant  made  hia  bid. 

,„.CoogIc 
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IV.  After  the  cUnutnt  hod  b^iiii  work  un- 
der Ui  contract.  It  wu  diacorend  that  a  per- 
ttOD  of  the  walls  atlll  stsndiDg  had  been  so  io- 
Jored  b7  tbe  Are  aa  to  be  ni^t  for  building  a 
lapentructaiethereoD.  Commodore  Hitchcock, 
commandiu  tlie  naTal  itatlon,  thereupon  or- 
dered that  toe  walla  be  further  razeed,  and  pnr- 
niant  to  Ua  orden,  about  one  third  of  the  por- 
tion then  atandbg  waa  taken  down  b;  the  claim- 
ant before  proceMlng  to  build.  The  effect  of 
Uiia  aeeond  rasedne  was  that  the  claimant  had 
to  nibeUtntfl  new  biick  work  for  ihatao  removed ; 
and  the  additional  coet  of  coiMructioa  IberebT 
tbrown  npon  him  waa  the  aum  of  (4,060 ;  and 
tot  It  hebaa  receiTed  no  remuneration  additional 
to  the  price  named  or  consideration  expreaaed 
bn  the  contract.  It  doea  not  appear  that  at  the 
dme  Commodore  Hitchcock  <»dered  the  walla 
to  be  farther  razeed  the  defendant'a  olBcera 
made  an;  pretenae  or  claim  that  the  Increaaed 
eipenae  waa  to  be  bone  bj  the  claimant  aa  work 
leqnlied  by  the  contract ;  nor  does  it  ^pear 
thai  the  cblmant  made  an;  objection  to  the 
(aklnf;  down  of  the  walls  as  ordered  by  Com- 
mode re  Hitchcock." 
n  Ttie  appellee  claimed  compensallon  berond 
the  coBtnct  price  for  tbesddltioDal  coat  of  con- 
itTucdon  rendered  neceaeary  by  rebnildingthat 
portion  of  the  walla  torn  down  bj  order  of  Com- 
modore Hitchcock.  The  United  Statea  con- 
tended that  It  WM  oorered  by  the  tenna  of  tala 


the  duty  followa  to  exerdae  It  ao  that  the  ooa- 
"-actor  ahall  not  be  misled  and  injured. 

Under  the  drcumalancea  in  the  present  case, 
and  acGordlnj;  to  the  lenna  of  the  spedflcatlona, 
we  think  it  was  the  dutv  of  the  officers  actine 
for  the  United  States,  the  right  performances 
which  the  Qovemment  aaaumea,  to  pcdnt  out 
to  the  bidden  the  parte  of  the  foundatlona  and 
walla  which  were  in  fact  ao  far  uninjured  as  to- 
enter  into  the  new  atractore,  and  that  tbla  w — 


__  left  standing  the  proiwdng  contractor 
would  be  able  by  measurement  to  ascertain  pre- 
daely  what  new  work  be  was  to  do  and  be  paid 
(or.  To  require  him  to  determine  the  fact  for 
himsdf  provislonallv,  subject  at  any  time  be- 
fore completion  cA  tlie  work  to  have  bis  Judg- 
ment reversed,  and  to  be  required  In  conse- 
quence to  perform  work  whlut  he  could  not 
and  did  not  provide  for  In  his  estimates,  wouliS 
^nnreaaonableandunjutt.  The  inspection  in- 


jTopioioo  the  Court  of  Claima  committed 

no  error  in  allowing  the  claim  of  the  contractor. 

The  languue  of  the  s^edflcationa  ia,  perhaps, 
loaceptible  ottwo  meanings.  According  to  one. 
It  ia  aa  if  It  read  that  "the  foundations  and  the 
brick  wal^  now  BtAndin|r."«)/arM(A*y  "were 
ODinJared  by  the  Sre,  will  rcratvln";  according 
to  the  other  that  "the  foundations  and  brick 
walla  now  standing,  "('Mnp''"^  "*  "were  unin- 
jured Irf  the  Are,  will  remain."  But,  without 
Etiing  Into  any  rcllnenieDts  of  merely  verbal  in- 
terpretation, we  tbink  the  meaning  of  the  par- 
lifB,  explnined  by  the  oiroumatancea  attending 
die  traDsacIion,  ii  sufficiently  plain,  and  do- 
terrntnea  satisfactorily  their  relative  rights  and 
uliligatlons. 

It  muat  be  conceded,  we  think,  that  it  waa 
intended  that  the  old  portion  of  the  work  vi 
to  remain  at  pnri  of  the  new  atracture  only  ._ 
far  HI  it  was  Id  fact  lit  to  do  ao  having  refer- 
ence to  tlic  cbnracter  and  uaee  of  the  building. 
and  that  the  United  Slates  bad  the  right  to  de< 
■rrmlne  the  fact  of  fltneaa.  It  was  clearly  Its 
iDierest  to  do  ao.  in  advance  of  bidding,  because 
If  ii  reaerved  the  right  to  make  the  iMiennina- 
ilon  at  any  stage  In  the  progress  of  the  work, 
or  even  at  the  time  ot  iJiuu  acceptance  on  ita 
compkrtion.  the  whole  flak  of  tike  contingency 
would  be  thrown  upon  (he  contractor,  who 
niuld  only  indemnify  blmaelf  by  an  Increase  in 
the  eatbnale  of  probable  ooat;  and  the  Qovem- 
nwat  wroidd  thua  be  compelled  to  pay  for  an  un- 
renainQ'  which  oonld  aa  well  he  resolved  in 
•drancs.  The  United  StaUa  having  a  right  to 
detemilBe  llw  fact,  it  woald  be  reasonable,  bav- 
hw  reRBni  merely  to  Its  own  Iniereats,  to  do  so 
Mora  letting  Uw  oontract  It  would  be  eqqally 
ta— oo»ble  and  toM  to  the  contractor  that  the 
decWoo  abonld  be  made  at  the  outaet ;  and  aa 
the  right  to  make  U  belongs  to  the  proprietor, 
IWCfl. 


fltneaa  of  the  standing  walla  to  remain,  but  was, 
aa  we  think,  that  he  ml^t  see  aa  part  ot  tba 
plan  of  the  work  what  the  authorized  agents  of 
the  United  State*  had  deaignated  as  intended  to 
remain  in  the  permanent  stmctuie.  Itwaathe 
duty  of  the  United  Sutes  to  point  out  the  work 
deemed  to  be  eufQdently  uninjured  to  remain, 
and  this  was  performed  ty  allowing  It  to  stand, 
and  by  not  direcUng  it  to  be  taken  aown.  We 
lav  DO  streaa,  as  the  Court  of  Claims  did  not,  on 
what  was  said  at  the  time  to  that  effect  by  un- 
authorized subordinates.  The  foundation  and 
walls  themaelvea,  as  left  atandlng  by  authority 
of  the  proper  offlcers,'constituted  under  the  cir- 
cumstances a  representation  on  the  part  of  the 
United  Slates  that  they  bad  been  adjudged  to 
be  so  far  uninjured  by  fire  that  tbqr  were  to  to- 
main,  upon  the  faith  of  which  the  intending 
contractor  waa  entiUed  to  rely  for  the  purpoee 
of  estimstiDg  the  probable  coet  ot  tbe  work  to 
be  done. 

Judgment  In  favor  ot  the  appellee  was  ren- 
dered by  the  Court  of  Ctalms  upon  two  other 
claims  for  Email  amounlii,  in  respect  to  which 
we  do  not  deem  it  necessary  to  say  more  than 
that  it  appears  to  us  the  allowance  waa  proper. 
The  defense  by  reason  of  Ihc  Statute  of  tiimit&- 
tions,  also  for  tbe  reasons  alleged  in  tbe  opinion 
of  tliBt  court,  was,  in  our  opinion,  properly 
overruled. 

Tli«  jadfpnent  of  tfitf  QniTt  iff  Claitnt  i§,  at- 
et/rdingly,  t^fflrmed. 

Ixm  cop)".    Teat : 

Jaiu«a  H.  McKenner,  Dark,  Sup.  0:'an,  U.  8. 
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JOHN  H.  TTBRNAN. 
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Bc,  taadmlsslbla  i«  prove  tbs  ki- 


ln 1SS9,  &nd  a  power  of  attorney  from  Lutj 
and  wife  dated  April  3D,  1SS8,  to  Joet  WLcU 
authorizlDg  him  to  Bell  and  couvej  tbe  preraiiet 
was  proved.  It  was  further  admitted  tlist  in 
original  deed  from  Lacey  and  wife  by  Wida. 
their  attorney  Iq  fact,  to  Alva  Newman,  dated 
May  6,  1B40.  bod  been  lost  and  It  was  [Hmed 
that  It  waa  not  in  the  power  of  the  plaiotiS  to 
produce  it,  and  that  it  bad  not  been  iatentioB- 
ally  destroyed  or  di^>osed  of  for  the  purpo^  ot 
iDtrodncIngacopytuereof  inpbce  of  tbeori^ 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illmois. 
The  bistoty  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mettn.  B,  C.Cook  and  CltmrlsB  W.  BTeed- 
luuiit  for  plaintiffa  in  error. 

Met»T».  Wm.  Bnrrr  and  7<m  S.  Exggiju. 
for  defendant  In  error. 

Mr.  Jiufite  Hntthews  delivered  the  opinion 
of  the  court: 
This  was  an  action  of  ejectment  brought  by 

the  defendant  in  error  against  the  plaititifFs  in 
error  to  recover  the  title  and  possession  of  a 
tract  of  Innd  In  Grundy  County,  Illinois,  de- 
scribed as  the  northeast  quarter  of  section  twen- 
ty-nine (29),  in  township  Uiirty-two  (32)  north 
of  the  base  line,  and  in  range  eight  (B)  east  of 
the  third  prindpel  meridian. 

By  stipulation,  the  intervention  of  a  Jury  waa 
waived  by  the  parties,  and  the  cause  was  sub- 
mitted upon  the  evidence  to  the  circuit  court. 

One  of  tlie  defenses  relied  on  was  the  Statute 
of  Limitations  of  IlllDois,  being  section  4,  chap- 
ter 83,  of  tbe  Keriaed  Statutes  of  that  State, 
providiog  that  possession  for  seven  years,  by 
actual  residence  thereon  by  any  peison  having 
a  connected  title  in  law  or  equity,  deduciblc  JI 
record  from  the  State  or  tbe  United  States,  etc , 
should  be  a  tmr  to  an  action  brought  for  the  re- 
covery of  lands,  etc. 

Evidence  was  introduced  on  the  part  of  the 
dcfend:mt  below,  the  ancestor  of  the  plaintiffs 
in  error,  tending  to  prove,  as  was  claimed,  that 
he  had  possessed  the  premises  In  controversy, 
by  actual  residence,  for  seven  years  next  pro- 
t-eding  the  commencement  of  tlie  action;  but 
theUndingof  thecourtwasthathehad 
pussessed  by  actual  residence  thereon,  of  the 
land  in  controversy,  for  that  period. 

This  flndingalthougbexcepted  to  and  alleged 
as  error.  Is  a  conclusion  of  fact  which  we  can- 
not review.  NoBxceptionssppeor  on  the  record 
to  the  rulings  of  Uie  court,  upon  any  questions 
relating  to  the  evidence  upon  this  point  and  it 
cannot  be  claimed  that  the  evidence,  as  stated 
in  the  bill  of  exceptions,  waa  not  let 
ficient  to  Justify  the  conclusion  reached  by  tbe 
court.  No  error  in  law  can ,  therefore,  be  prod- 
Icaled  of  this  conclusion  of  fact. 

On  the  trial  ItwBs  admitted  that  IbzanlAcey. 
tbe  common  source  of  title,  derived  title  to  the 
premises  in  controvert  from  the  United  States 


Nora.— BvktenM  ^  lost  paper  and  weondarv  er<- 
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B  proper  re" 

flee,  of  the  record  of  said  original  deed,  wbi"^ 
however,  described  tbe  land  coaveyed  as  tbe 
toutbtatt  quarter  of  section  twenty-nine,  etc. 
Instead  td  the  norihtail  aoarter  of  that  section: 
but  counsel  for  the  plainSS  suted  in  conneciica 
with  the  offer  that  then  would  be  offered  otha 
evidence  tending  to  show  that  there  was  a  cler- 
ical error  in  the  description  of  the  land  u  ot- 
tered upon  tbe  record  and  contained  in  tbe  cm. 
and  that  It  should  be  tlie  nor<A«a*f  instead  of  tw 
toathttul  quarter  of  the  section. 

To  the  Introduction  of  this  certified  copy,  ob- 
jection was  made,  because  It  did  not  describe 
the  land  In  controversy  and  because  no  evidttice 
was  admissible  to  prove  and  correct  any  alle^ 
mistake. 

The  ground  of  this  objection  is  stated  to  be 
that  the  Statute  of  Dlinois,  Laws,  1861,  p.  IX 
sec.  1,  in  force  at  the  time  authorizing  the  rec- 
ord of  a  deed  or  a  certified  transcript  from  Ibe 
record,  to  be  used  as  evidence  on  a  trial  in  plaa 
'a  lost  original,  provided  that  it  might  bemd 
„  evidence  "With  llkceSectasthou^tlKOdf 
itial  of  such  deed,  convOTance  or  itEer  writie' 
as  produced  and  read  m  evidence;"  and  iim 
\,  in  this  case.  If  the  original  had  been  pro- 
duced, no  evidence  wouldbeadmitted  to  prove 
and  correct  the  alleged  mistake  in  the  deaciip- 
tion  of  the  premises  conveyed,  none  can  be  sd- 
mitted  to  prove  and  correct  >nch  a  mistake  in 
tbe  reord  or  transcript 

The  court  oveiTulea  the  objection  and  adnii 
ted  the  certified  copy  of  the  deed  in  evidato, 
reserving  the  quaition  upon  the  sabaeqaent  evi- 
dence to  be  offered,  for  the  purpoee  of  proving 
and  correcting  the  alleged  mistake.  Sikli  tn 
dence  was,  in  tbe  further  progress  of  the  triil 
admitted,  on  which,  at  a  concluaioa  of  fad. 
the  court  found  that  the  laud  actually  described 
in  the  lost  deed  was  that  in  controvem;  lad 
thereon  Judgment  was  given  for  the  plaintiff 
below.  Exceptions  were  taken  to  tbe  ruhnp 
of  the  court  admitting  tbe  evidence  aubaecjiieai- 
ly  offered  as  to  tbe  mistake  in  the  dcscriptkw. 
upon  the  ground  of  its  competency,  which  will 
be  hereafter  considered.  The  general  quesiiou 
raised  by  tbe  exception  to  the  introductioa  of 
the  certified  copy  from  the  record,  b  whether 
evidence  of  any  description  is  admixiibk  to* 
such  a  purpose. 

The  nillLjrot  the  circuit  court  on  tbiipoi"' 
was  corrcci.  Tbe  language  of  the  statnle  «v 
Intended  merely  to  declare  that  the  record  of  i 
deed  or  a  transcript  from  the  record,  thonsfa  i 
copy  only  and,  therefore,  In  Its  nature  mwdr 
secondary  evidence,  should  nevertiielcsi  h»»« 
the  same  effect,  when  competent  as  endenee  it 
all,  as  the  original  itself,  if  It  had  been  pro 
duced,  upon  the  determination  of  the  bniea  i* 
101  0.S- 
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perform  their  prescribed  duties  eccunlelv,  tbe 
reemd  and  (dl  certified  tnnacripu  from  It  will 
bo  true  Go|de«(dtb«  original;  but  tbeyare  nose 
the  leas  ocqtlea  on  that  account  and  ue  made 
«T]dence  <Milj  in  lieu  of  tbe  original,  and  on  the 
groQDd*  on  which  iecoDdsT;  evidence  ia  per- 
mitted to  be  glTen.  And  there  la  nothing  in 
the  atatale,  dther  expreeaed  or  Implied,  which 
forbids  the  partf  from  ahowing,  by  eitrlnric 
proof,  otherwise  legitlmalo,  what  the  conteoU 
of  the  lost  originu  really  were,  where  It  la 
abowB  that  tlM  recOTd  Itself,  or  a  copy  from  it 
b  Dot  a  trae  coot.  Bj  the  very  terms  of  the 
Btatnle,  the  record  of  a  deed  is  not  original  evi- 
dence, for  It  can  he  used  only  on  proof  of  the 
loea  of  the  original  deed,  or  Uiat  the  latter  can- 


o  reqnira  leobiding.  In  tbe  flrat  place,  ai 
notice  to  mbeeqaent  porchasem  ana  in  the 
•ecood,  to  supply  a  convenient  statutory  mode 
and  instrament  of  aecondary  evidence.  Its 
whole  effect  can  be  accompushed,  without  in 
any  manner  difphudng  or  superoeding  the  com- 
mon law  principles  which  autbonzed  other 
DKideB  of  proving  the  contents  of  lost  deeds 
and  other  hutrumeuts.  It  1*  in  this  li"ht  that 
tbe  statute  haa  been  viewed  and  treated  by  tbe 
SwOTeme  Court  of  mincrfs.  Biiwman  v.  Wetlig, 
IB m.  418-  In  Jftrftfnffsr  v.  Wart,  41  III., 
94S,  It  was  decided  that  a  deed,  properly  exe- 
cuted and  acknowledged  but  recorded  with  a 
_..._i___._j — •  ■'"e  wemiaee,  would  protoct 
rabsequent 

....     ihow  could ._,  _. 

the  party  were  at  liberty  to  prove  the  mistake 
fn  the  record,  either  by  the  production  of  the 
<»iglnal  or,  !□  case  of  ite  Ices,  by  other  compe- 
tent aecondary  evidence?  This  la  what  hnp- 
peoed  in  Nixon  v.  CvbUigh,  62  111.,  887.  There 
tbe  plaintiff  in  ejectment,  to  prove  liis  title, 
r^ea  oa  a  deed,  nencd,  as  be  ti^med,  "  Sam- 
uel H.  Turrill."  The  original  not  beieg  in  his 
power  to  produce,  he  oSered  a  certiflM  copy 
non  the  lecord.  It  purported,  however,  tobe 
dgned  by  "  Jamee  H.  Turrill."  Asalnst  the 
objection  of  the  defendant,  lie  was  ulowcd  to 
prore.  l^  parol  evidence,  that  tbe  original  was 
a^:i>ed  In  the  name  of  Samuel  H.  Turrill.  The 
«otut  nid:  "This  renders  It  morally  certain 
that  tbe  recorder  made  a  mistake  fn  transcrib- 
iBjrtbe  original  nptm  hii  records." 

The  aane  GOHtruclion  was  given  to  a  statute 
of  Alabama,  the  meaning  of  which  cannot  be 
dlatlngulshed  from  tbe  Statute  of  lUlnoii,  by 
the  Supreme  Oooit  of  that  State  In  Ean«a  ▼- 
Thont.  28  Ala.,  960,  where  the  very  point  was 
ruled,-  Ibat  parol  evidence  was  admissible  to 
•bow  that  a  deed  was  not  correctly  recorded. 
And  the  same  principle  was  adjudged  In  Wla- 
«aiMln,  la  Baumttk  t,  Jokm,  18  Wis.,  6SI,  and 
tn  New  Hampshire,  In  WtOt  r.  Jiva  Oa..  48 
H.  H.,BU. 

Tbe  next  qoeatloB  relalea  to  the  competency 
«r  ib«  evidoca  admitted  W  the  court  to  prove 
tbe  niMake  bi  the  reomd  of  tbe  deed,  and  tbe 
correct  deacripdon  of  tbe  i^operty  a 
(■  tb«  nl^naJ. 


testimony  of  certain  persona  tending  to  prove 
that  they  had  seen  the  original  deed,  and  that 
it  deecribed  the  land  conveyed  as  identical  with 
that  in  coatroversy;  second,  a  certified  copy 
from  an  entir  or  file  book  kept  by  the  Recorder 
of  La  Salle  County,  fn  which  tbe  land  was  situ- 
ate at  the  dme  the  conveyance  was  made  by  the 
attorney  of  lacey  to  Newman,  of  a  memoran- 
dum made  by  the  recorder,  showiog  tbe  date 
of  the  receipt  of  the  deed  for  record,- the  names 
of  the  gran}or  and  grantee,  the  hour  of  Its  re- 
ceipt, the  nature  of  Die  conveyance,  the  dale  of 
its  execution,  and  the  locatioQ  of  the  land  con- 
veyed, under  which  head  the  premises  are  de- 
scribed as  the  "N.E.  lS.2B,'r.  S3N.,R.  8B. 
8d  P.  BI.; "  third,  a  transcript  from  the  land 
office  at  Sprincfleld,  Ulinols,  in  which  ofBce 
was  contained  the  records  of  the  entrvof  tbe 
land  in  controTeray,  showing  Jeddiah  Wooley 
entered  the  N.E.  i  89,  82,  8.  on  August  8th, 
1685,  and  that  he  did  act  enter  the  b.  E.  1  of 
■aid  section;  also  a  receipt  from  tbe  lond-offlce 
at  Chicago,  Illinois,  in  which  office  (he  land  In 
controversy  was  sold,  dated  Aueuat  8, 1888.  for 
(200  from  Jeddiah  Wooley,  3i.,  in  full  ray- 
ment  of  theN.  E.  ^  sec.  29.  town.  82  N.,R.a 
east  of  8d  principal  meridian,  being  the  land  in 
controversy,  upon  which  receipt  was  a  memo- 
randum indorsed  In  the  handwriting  of  Joel 
Wicks,  who  was  dead  at  the  time  of  the  trial, 
as  follows:  •'Sold  this  to  Alva  Newman,  May 
S,  1840."  But  It  is  recited  In  the  bill  of  excep- 
tions that  the  court  did  not  deddc  that  the  last 
mentioned  memorandum  and  a  memorandum 
on  the  copy  of  the  deed  of  Hay  0,  1840.  from 
Lacey  to  Newman,  tlmt  "  thia  land  was  entered 
by  Jeddiah  Wooley,  Auguat  8,  183S,"  were 
either  of  them  competent  evidence. 

The  evidence  offered  and  objected  to  was, 
we  think,  competent.  The  testimony  of  wit- 
nesses who  bad  read  the  original  deed,  as  to 
theb  recollectioQ  of  lis  contents,  was  direct  evi- 
dence of  the  fact;  and  the  copy  of  tbe  registry 
of  the  deed,  as  entered  in  the  file  book,  was  a 
copy  of  an  official  entry,  made  in  a  book  of 
public  records  required  to  be  kept  by  the  re- 
corder, and  which  coQstltutee  the  first  step  in 
tbe  process  of  recording.  The  statute  requires 
that  every  recorder  shall  keep  "  an  entry  book. 


order  of  its  reception,  the  names  of  the  parties 
thereto,  Its  date,  tbe  day  of  the  month,  hour 
and  year  of  filing  the  same,  and  a  brief  descrip- 
tion of  the  premisea,  Indorsfng  upon  such  In- 
itrument  a  number  correrooodlng  with  tbe 
numberof  such  entry,"  R^  8.  BL,  1840,  p.  482, 
wc.  7;  L.  1847,  p.  e»,  tec.  1;  L.  1860,  p.  9,  sec. 7. 
All  these  Items  of  evidence  tended  to  prove 
the  alleeed  mistake  and  what  was  tbe  correct 
description  of  the  premisea  conveyed  in  the  lost 
original  deed,  and  were  entitied  to  be  con- 
sidered. In  connection  with  the  certified  copy 
of  the  record  of  the  deed  itself,  as  seconduy 
evidence  of  its  contents.  In  admitting  and 
cooddering  them,  tbe  circuit  court  committed 
no  error;  what  cllect  should  be  given  to  them, 
dngly  or  together,  was  tor  that  court,  to  whom 
tbe  cause  nad  1  ....     .... 


1  been  •ohmitted,  alone  to  de- 


Wtfi 


DigtizedbyGOOgle 


SurKKUE  Cocst  ow  thr  Ckttbd  Statei. 


Oct.  Tiut 


KEW  ORLEANS  NATIONAL  BANEINO 
A880CIA1  ION,  MRS.  ANNA  GOODWIN 
OILHOOU  vr  AJ.,  Jppt*., 


(See  S.  C  Beporter^  e(L,m-nu 

Mcr^agt,  tthat  it — an  agreemad  ii  noC 

I.  AlUiQnsh  no  precise  form  of  wonli  li  neoenaiy 
to  ooDsUtute  a  morVage,  7ettliei«  muatbekpreft- 
ent  purpoM  of  tbe  nortewor  to  pledge  bkluid  for 
theparmeiitotaiumofmoneTOrUieperfonnuice 
of  lome  other  act,  or  tt  oannot  be  oomtrued  m  a 

mOTtKB8«. 

&  A  purahaier  ot  prendaM  at  >  mortsaire  tore- 
domira  nle  «<uinot.  by  aareemenukeep  auve  and 
tn  foree  Buob  mort^ase  arterit  hag  Men  foraoloaed, 
as  aeourtt;  tor  tlie  piuiibaBe  mooey;  nioh  asree- 
ment  ll  not  a  mortnue. 

^o.  »1,] 
Arguti  Oa.  SI,  1881.      Vteided  Sot.  IS,  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louiaans. 
Tbfl  history  and  facta  appear  In  the 

SlAtemcDt  of  the  caee  by  Mr.  Jvttiee  Wooda: 
In  equity.  The  facts  as  Ihey  appear  from 
the  pleadings  and  evidenc*,  were  as  follows;  a 
firm  dolngbusineseinLouisiana  under  the  name 
of  Tucker  Brothers,  on  February  34,1860,  made 
and  delivered  their  promissory  note  ot  that  date, 
for  9Q,D0O,  p^able  February  15, 1860,  to  the 
Bank  of  New  Otleana, which  afterwardsjby  virt- 
ue of  the  provisions  of  the  "Act  to  Provide  a  Na- 
tional CurTeDcv,''elc.,  passed  June  8,  1864,  be- 
came a  natiooal  bank  under  the  name  of  the  New 
Orleans  NatioBslBaukingAssociatloa  Tucker 
Brothers,  on  the  same  day,  executed  three  other 
notes,  for  ^,000,  one  of  them,  payable  toQod- 
fr^Bamsley,  fallingduejanuary21, 1B61.  To 
secure  these  four  notes,  the  makers  executed  a 


mortsa^  onacerl«in  plantation  IntAFooi^ 
Pariu.Looldaiia.  Two  of  the  notes  wen  ptU, 
but  those  given  to  the  Bank  of  New  Orieau  iid 
Bamsley  wen  not  paid  at  motoiity.  Htm- 
upon,  the  Bank,  haVinc  instituted  a  sdt  ratbe 
mortgage  and  the  note  ueld  by  it,  on  Jane  tl, 
1807,  obtained  a  decree  of  f oredonue  sgsiut 
Tuciter  Brothers,  by  virtue  of  whidi,  on  Sep- 
tember 7, 1867,  the  mortgaged  pni|)erty  waiKdd 
by  the  sheriff  to  one  Alb^  N.  Cnnunlngi  t<r 
the  price  of  918,026  to  aatia^  said  onpidd  note). 
Cummings  being  unable  to  p^  the  doicIuk 
money,  it  was  agreed  between  nimanatlwpu- 
ties  enatled  to  the  proceeds  ot  the  sale  that  it 
Bhould  have  time;  whecenpon,  Ounmi";*,  co 
September  7, 1867,  executM  an  agreemnt  b 
wnting,  before  J.  K.  Qourdain,  a  notary  of  tin 
Parish  of  Ia  Fouiche,  in  which  he  redud  Uni 
he  had  not  paid  the  purciiase  moDerof  ibr 
plantation,  and  declared  as  follows:  "That  be 
corresponded  and  compromised  with  the  mcr 
gage  creditors  hereinaner  named,  wIm  i^ned 
to  give  blm  time,  without,  lioweivar,  impauia; 
or  novating  the  original  daiius,  the  ri^loea- 
force  wliich  they  expreealy  reserved." 

CommingH  then  by  this  same  agreement  rttp- 
ulaled  that  out  of  the  price  of  the  plantatinlK 
would  pay  to  oike  QauDert  Uie  Bom  of  |l,BGl.ia, 
on  or  before  March  1, 1861,  he  holding  tb«  tit 
privilege  on  a  part  d  the  plantatioD  for  lU 


rate  of  dght  per  cent  per  annum  aftermatoiin 
till  paid.  The  agreement  then  fartberdednM 
as  follows: 


"  It  is  understood,  as  above  stated,  that  da 

partiee  hereto  do  not  by  theae  presents  inptir, 
affect  or  novate  their  eziatlog  claims;  and  that, 


^fsm 


The  eondtUon  «f  deteosanoe  may  el 
[he  deed  conveylw  the  estate,  or  It 

other  deed  ezeouted  at  the  same  thni. _ 

tbesametraiHBcKlon,  Frtedlw  v.  Hamilton.  fTSeiv, 
*  K,  70  L&  O, IT  Am.  DeOjOe;  Cleamt  V.  BemwO, 

Eraktne  v.  Townsend^  Koie..  AG;  Arehombau  r. 
Oreen.a  Minn.,  EH):  warren  v.  Loirls,  IB  He.,  «8 ; 
HainGB  V.  Thompeon,  n  Pa.  Bt,  421 ;  Norman  T.  Sbep- 
herd,  88  Ohio  BU,  Sa) ;  Woodworth  v.  auzman,  1  Cal, 
KB ;  Bapt,  Soo.  v.  CUpp,  18  Barb.,  BIL 

If  tbe  moiVaffor  uUi  tc  perfaim  the  oondltlon 
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L  OciiL,lK;  1 
>p.,fl«:fin<w 

*a<«a^2^ 
to  take  «n^ 

D,Bi,z,db,Goo<^le 


N.  0.  N^T.  Bakkuto  AsaociATiOD  r.  Asaks, 


H.Radare  Dot  berebT  novated  aiid,1f  need  be, 
for  tbe  purpose  of  avofdiDg  all  dnubts,  the  uild 
privileges  and  mortgages  are  hereby  recognized 
u  operating  on  the  said  property  to  tb«  proper- 
tioDS  aforesaid,  and  to  secure  the  debts  stated 
M  aforesaid  with  the  nmk  tihove  slated." 
This  agreenwDt  was  duly  recorded  In  tbe  of- 


Dient  of  which  was  mondsed,  thereby  sold  . — 
propern  to  a  Mn,  Tucker,  who  convOTed  an 
uodfTldedlulf  interest  U>  one  lliomaaJ.lJannls, 
sod  Mrs.  Tucker  and  Daunis  then  executed  a 
Diortgage  on  the  same  to  John  I.  Adams  &  Co. 
to  Kcnre  certain  notea  made  b;  Daunia  to  said 


1,  the  notary, 
...  a  mortgage 

by  wU^  the  balance  found  thereby  to  be  due 
it  from  Cumminga  was  secured,  filed  tbe  bill  in 
(bl*  case  to  foredoee  Uie  same.  The  bill  made 
the  Arm  of  ioiit  L  Adams  &  Co.  parties  de- 
fendant, charging  that  said  Arm  claimed  to  have 
amoTlgage  on  Um  ptofvtj  covered  by  the  al- 
leiied  mortg^  of  tbe  complainant,  and  that  If 
Mid  Arm  had  any  lien  upon  or  interest  In  said 
premises  It  wss  subsequent  to  September  12, 
1867,  the  date  of  Uie  Inscription  of  the  complaio- 


gags  on  Itae  property  described  in  tbe  bill  of 

com^alnt,  institntea     --^-•-  — " "^- 

■nne  anlost  Thomas 

Court  dttlnft  for  the  Parish  of  LaFourcbe,  and 
obUIi>ed  ft  writ  of  seizure  and  sale  against  said 
propertj,  oitder  and  by  virtue  of  which  ihe 
name  waa  seized  by  the  sberiff ,  and  in  October, 
l^S,  aold  to  John  L  Adams,  who  claimed  title 
thereto.  They  further  alleged  that  tbe  agree- 
meni  dated  Smlembei  7,  1867,  set  forth  In  tbe 
umpbtinanf  a  bill,  bdng  the  a^'eement  of  Cum- 
mfus  witli  tbe  Bank  of  New  Orleans  and  other 
bokten  of  Uena  upon  the  plantation  aold  to  him, 
waa  not  m  mortgage,  and  U  it  were.  It  was  pre- 
KTibed,  because  it  had  not  been  rfrinscrtoed 
within  tea  yeara  from  the  date  of  the  original 
InacrfpUon,  OH  Beptember  12, 1BC7,  as  required 
by  tbe  Imw  at  Louisiana. 

CXpon  Hd*]  hearing  upon  tbe  pleadings  and  ev- 
idence, tbe  ctrcoit  court  dlsmlieed  tbe  bill,  and 
from  iu  d«crae  the  comdoinant  appealed. 

Jfattn.'Wm.armMt,  J.  D.  £ouMand  Thonuu 
L.  Barts,  for  appellanta. 

Memrt.  Jowmh  P.  BorBor,  W.  8.  Bentdiet 
asd  Frwteia  W7Baktr,  for  appellee*. 

Jfr.  .fyrff"  Wooda  deUnred  tbe  opinion  of 
thaooart: 

It  la  conceded  hj  counael  for  complainant 
Ibat  lb0  origtnal  mortgage  made  by  Tucker 
Gmhoa^  dated  Febniaiy  S4, 1800,  and  tbe  de- 
<!••  nnaend  thereon  in  favor  of  tbe  Bank  of 
5«w  OitoaiM  by  tbe  DIatrict  Court  of  tbe  Par- 
U  of  Ia  Foorcbe  In  Jane,  1807,  wen  both  ex- 

iwr.8. 


tinguished  by  the  sale  of  the  mortgsMd  prem- 
i«es  to  Cummin^  on  September  7, 1^7. 

But  complainant  inaista  that  tbe  agreement, 

lade  by  CummingB  on  tbe  dav  last  named  with 
tbe  Bank  of  New  Orleans  ana  other  parties  en- 
titled to  the  proceeds  of  the  sale,  constituted  a 
mortgage,  and  that  tbe  same  having,  on  Bep- 
tember 12, 1867,  been  recorded  in  the  office  of 
tbe  recorder  of  mortgages  for  tbe  parish  in 
which  the  lands  were  utuate,  secured  them  a 
lien  and  privilege  on  tbe  premises  from  the  date 
of  said  record. 

We  are  of  opinion  that  this  contention  is  not 
well  founded.  While  It  may  be  conceded  that 
no  precise  form  of  words  is  necessary  to  con- 
stitute a  mortgage,  yet  there  must  be  a  present 
Rurposc  of  the  mortgagor  to  pledge  his  land. 
ir  the  payment  of  a  sum  of  money,  or  the  per- 
formance of  some  other  act,  or  It  cannot  be  con> 
strued  to  be  a  mortgage.  W^eox  v.  Morrit,  1 
Murphy,  116;  8.  C,  8  Am.  Dec,  678. 

The  agreement  of  Sqitember  7,  1667,  doea 
not,  on  its  face  nor  by  \ta  terms,  profess  to  cre- 
ate a  lien  in  favor  of  the  Bank  of  New  Orleans 
on  the  premises  in  question,  but  it  recites  that  rai  ki 
the  parties  thereto  do  not  thereby  impair,  af-  l**"! 
feet  or  novate  their  existing  claims,  that  the 
original  mortgages  and  privileges  remain  in  full 
force  and  are  recognized  as  operating  on  said 
property  "  to  secure  the  debts  staled  as  afore- 
sola  with  tbe  rank  above  staled."  The  agree- 
ment Is  not  of  doubtful  meaning.  Its  purpoea 
is  to  recognize  the  old  mortgage  made  by  Tuck- 
er BrotbeiB  In  1860  and  to  preserve  its  lien  on 
the  mortgaged  premises  from  the  date  of  ita 
inscription. 

Tbe  contention  of  complainant  is  not  that  the 
agreement  is  a  mortgage  to  secure  the  notes 
ciade  by  Tucker  Brothen,  but  to  secure  from 
Cumminga  tbe  price  wblcb  be  bid  for  the  prem> 
ises  at  tho  sale  made  to  satisfy  tbe  mortgage  ex- 
ecuted by  Tucker  Brothers,  llie  bill  of  com. 
filalnant  is  frajned  upon  this  theory.  But  the 
Bult  of  this  theory  ft,  that  tbe  agreement  doea 
not  profess,  of  ita  own  force,  to  secure  tbe 
monev  due  from  Cummlngs,  but  excludes  the 
idea  that  such  is  Its  purpose  by  declaring  that 
the  original  mortgagee  are  recognized  as  oper- 
ating on  said  property  to  secure  the  sums  due 
from  Cumminga. 

It  is  perfectly  clear,  therefore,  that  the  agree- 
ment m  8ept«nber  7, 1867,  waa  not  intended 
by  tbe  partiea  as  a  new  mortgage  to  take  effect 
at  that  date,  but  as  a  leco^Uon  of  tbe  old 
mortgage,  and  that  Its  purpose  was  to  keep  It 
alive  and  to  preserve  Its  lien  aa  of  the  date  of 
Its  InacriptloE 


on  extinguished.  It  waa  not  In  Us  power  (o 
do  this.  It  foUows  that  tbe  effect  (rf  llie  agree- 
ment of  Cumminga  of  Beptember  7,  I86T,  It 
simplv  as  a  contract  to  pav  the  partiea  entitled 
o  It  toe  purchase  money  of  the  premises  bought 


premiacs  sold.    In  other  words,  ii 


Court  of  Louisiana  in  tbe  caae  of 

ims  V.  DauKit,  2>  La.  Ann.,  819.    This  was 


Supreme 
Adaitui. 
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Uw  proceeding  by  Adanu  to  cauae  to  be  erased 
the  mortcsgee  anterior  to  tala  purcbaae  of  the 
premlBealnqaestloii.  Tbeacreemeotof  Cum- 
mings,  of  September  7, 130^  was  put  in  evi- 
dence In  that  case,  and  ttiis  court  beld  it  to  be 
no  mort^iee. 

SrttMUfrvmt/iitvietB,  llmt  tht  deeret  ef  the 
Oirtvit  Court  ditmitting  (At  bill  qf  a>mplai>U 
«MM  rig/it  and  mu»t  b6  i^ftrmed. 

TYueoopy.    Teet;  _ 

Janiea  H.  UcKetmer,  OeA.  Sup.  Court,  U.  & 


SALMON  B.  MATTHEWS,  Ftff.  in  Err.. 

THASDEUS    DENSMORE,    ELISHA    P 
GROW  UXD  DEABTT  GROW. 
(Bee  B.  CU  BeporMr'8  ed.,  nO-OL) 
rteizing  properwm 
I  officer  proteelea. 

L  Altbougti  a  writ  of  aUaobment  be  a  valid  writ, 
tbe  oOoer  Is  UaUef or  the  wrongful  «eliui«  of  prop- 
•rtr  not  subject  to  the  writ. 

S.  A  writ  at  attacbment.  valid  oo  Its  face,  Iji  sufn- 
otont  protactloa  to  the  olBoer  who  executed  lt,wbmi 
luedforBBliJiig  the  proper^  of  the  defendant  there- 
in, althougb  tt  mlKbt  have  been  avoided  on  a  proper 
pToceedlDr  for  a  defect  In  the  affidavit  va  whloh  It 

***  [No.  08.] 

fluimttfarf  Oct.  IS,  18SS.  Decided  Sm.  It,  ISSS. 

IN  ERROR  U>  the  Supreme  Court  of  the  State 
of  Michigan. 
The  history  and  factt.  of  the  case  appear  in 
the  opinion  of  the  courL    See,  also,  ^  llich., 
MI. 

Meun.  Jollmn  6.  DleUnsoB  and  Bon  M. 
Sictinion,  for  plaintiff  In  error: 

The  writ  and  affidavit  were  not  questioned  nor 
assailed  In  the  suit  and  court  wherein  thef  were 

The  affidavit  was  no  part  of  the  writ;  it  wu 
filed  In  the  suit  with  the  clerk  of  ttte  United 
States  Ciivuit  Court,  and  did  not  pass  from  Ills 
custody.  ConformlnK  to  section  M88,  the  writ, 
when  oSered,  was  acunisslble  in  evidence  be- 

1.  it  was  a  valid  vrriL 

S.  It  IS  as  a  good  writ  upGn  Its  face.  a.  Itwas 
the  writ  under  which  the  United  Stales  Marshal, 
lowborn  itwasdireclcd  and  whom  it  command- 
ed, acted,  b.  It  was  the  process  of  a  court  of 
competent  jurisdiction  to  issue  such  writs,  e. 
There  was  nothing  upon  its  face  to  apprise  the 
officer  of  any  insufficiency  in  the  affldavit  filed 
with  the  clerk  of  the  court. 

8.  The  United  Stales  Marahiil  was  at  least  en- 
titled to  whatever  protection  such  a  writ  would 
afford  and  warrant  him  in  doing.  It  was  evi- 
dence, material  to  the  issue. 

Bart«r  v.  Milter,  8  Johns.,  195;  BtaOOty  J. 
Bheldim,7JobDB..Si;  Spoon.  HoBand,  aWend., 
449;   WObraliam  v.  Srune,  9  Saund.,  47. 

ifr.  O.  H.  Baraaa.  for  defendant  In  error: 

The  affidavit  was  fatally  defecUvo,  as  It  failed 
to  state  tliat  anything  whatever  was  due  to  the 
plaintiff. 

OroM  T.  MeMaken,  1?  Mich.,  511;  HW* 


NOTK.— JflnMtrWQjlMr] 


Mr  snit«et«il  by  rnmlor  pro«- 
V.  Hohubaob,  a  Ir.  S^XZ., 


i   UHrTKD  STATSa. 


Farker,  it  Mich.,  109;  Mdlfitiet  v 

Mich.. 408;  .fiafnT.  CAo«Ui)r,SHich..S31;H» 

tenden  v.  NiU,  6  Wch..  24S. 

An  affidavit  which  does  not  conform  to  ibe 
statutory  requirements  iautteily  void.  Thedt 
feet  is  jurisifictlonal;  Itnotamendalile;  udlte 
proceedings  maybe  questioned  In  aoyodiwnl 
proceedings  where  a  benefit  is  daimtd  ODds 

OA>neaunT.Ami,9DOIlg.,4ll8;WSMlvJ^ 
noU,  5  Mich.,  98;  Dreic  v.  Diptindrt,iDvii, 
93;  Sale  t.  Chandter,  8  Mich.,  581. 

The  writ,  slthou^  tail  on  its  bee,  ii  do  pn^ 
tectioD  when  the  officer  is  soad  t^  a  itnojtt  to 
the  writ. 

1  Waterman,  Ttes.,  sec  4S7;  8  OIL  T«di, 
4th  ed.,  I35-IS7  and  n.;  Boemburt  r.  Jifd,  I 
Micb.,  SOS;  CeekY.  Omier,  23  MidL,  511;  iM 
T.  Wilion,  i  Johns.,  4&;  Binehtg  v.  Str^,^ 
N.T.,45. 

Under  the  Ulchigsn  Statntes.  tbe  offlov  ist 
Ing  the  wilt  only  acts  ministerial^.  NoofllcR 
Is  required  to  be  satisfied  of  the  existence  of  ik 

Drake,  Attach.,  3d  ed.,  sees.  88,  91-100. 

It  is  tbe  universal  rule  that,  nnda  stitnta  of 
this  class,  when  the  affidavit  does  aotibowtk 
facta  required  by  utatnte,  the  writ  is  »l«olotdi 
void,  and  may  be  attacked  coUatenlW  ia  iif 
proceoding  hi 'which  they  are  inrolved. 

Drake.  Atttch.,  8d  ad.,  aeca.  82-88. 

Mr.  JuMUee  MlUer  delivtnd  the  ofUn  «l 
the  court:  i 

This  is  a  writ  of  err(»  to  the  SnpnoaODin 
of  the  State  of  Michigan.  I 

The  plaintlfC  in  error  ifM  Ibnhsl  of  Ac 
United  States  for  the  eostera  district  of  Hot 
Stale  and,  under  a  writ  of  attachment  fnisitit 
circnit  court,  levied  on  a  slock  of  Boods  «U^ 
was  the  subject  of  controvei^.  The  d»fta» 
ants  in  error,  who  were  ikot  toe  partia  ann 
in  the  writ  of  attachment,  sued  Mattben  0* 
Horshal.  in  trespass;  on  tlie  ground  dai  ^ 
were  the  owners  of  the  goods  and  that  tbe  |ca» 
were  not  liable  to  the  attiichmeat.  undavtak 
the  Marshal  acted. 

To  this  action  tbe  defendant  pleaded  tbepo- 
eral  issue,  with  notice  that  he  should  relv  on  tk( 
writ  of  attachment,  and  should  [Kove  Ihit  l^ 
goods  were  subject  to  be  seized  unda  It 

When  the  defendant,  who  was  admitted  * 
be  the  Marshal,  as  he  had  allied,  cdhnl  a 
evidence  the  writ  of  attachment,  the  eoort  "- 
fused  to  receive  It,  on  the  ground  that  it  o^ 
not  appear  by  tbe  affidavit  on  which  im  ■>- 
sued  that  the  debt  claimed  bv  tbe  phiatiir  n 
the  writ  was  due.  A»  thppiyntjffninilMyo 
ent  action  were  inpoasessiwt  of  tlWKDOdi*^ 
they  were  seized,  under  the  writ,  i&  n»B»g<" 
the  court  wasdedsive  of  the  case;  IbrbcFnM' 
fraudulent  might  have  been  that  puaissiaa,  tie 
defendant  here.  In  the  absence  of  any  vaU  wni. 
wu  a  mere  lreep««er  and  oould  have  ta  lig" 
to  oonteM  the  lawfulneea  of  that  ^oma^iM. 

The  whole  caae  turned,  thenfoR^  oaths  trill 
in  the  local  state  cooit,  as  it  did  on  the  writ  a 
error  In  tbe  Supreme  Court,  whkk  affinDeda> 
judgment  of  the  lower  oonit,  oaOe  q 


.yGoogle 


HATTHXWe  T.  bESBKDRK. 


1)T  uiT  procwdlsg  in  tbo  court  which  issued  it, 
enherbj  a  motion  to  set  it  ulde  as  improvidentl  j 
i«aed,  or  to  diicharge  the  levy  and  return  the 
property,  or  bv  ftppral  to  a  higher  court  of  the 
Mine  jmladlctloii  b>  correct  the  error  of  IbbuIiik 
It  <m  an  Inauffldeut  affidavit,  bat  It  la  a  proceeo- 
lug  in  acourtof  another  Junsdlctioi),  to  subject 
an  officer  of  the  United  States  to  damages  as  ~ 
trespaawr  for  executing  a  writ  of  the  court  I 
which  be  owes  obedience. 

The  Supreme  Courtof  Michigan,  whose  Jud| 
meat  we  are  reviewing,  saya  oJ  this  writ,  in  a: 
■wer  to  the  aixumeat  that,  being  regular  on  i 
face,  it  Bhouldprolect  the  officer:  ''  So  doubt 
the  writ  in  this  case  must  be  regarded  as  fair  on 
its  face.  Under  the  general  law  relajiag  hrat- 
tacfamenta,  where  the  suit  is  begun  by  Ihat  writ, 
the  affidavit  is  attnched  to  and  Id  legal  effect 
becomes  a  part  of  it;  and  if  then  IbcaffldavitiB 
Toid  the  writ  is  void  also.  But,  under  itu  amend- 
atory statute  passed  in  1^7,  which  permltB  the 


the  writ  f*  issued  is  supposed  to  know  notliing 
of  it.  Comp.  L. ,  section  043.  It  was  under  the 
amendatory  statute  that  the  writ  in  this  case 
was  Imued,  and  an  inspection  of  Its  provisions 
shows  that  the  writ  contains  all  the  recitals  tiiat 
the  81 


lion  botb  of  tlw  parties  and  of  the  subjecMnat- 
ler  of  tba suit  in  which  ttwasissued,  and  which 
waa  iMued  In  the  regular  course  of  Judicial  pro- 
ceeding br  that  court,  and  wblch  the  officer  of 
the  court  In  whose  hands  It  was  placed  la  bound 
to  ob^,  and  yet  by  the  decision  of  the  Hlchi- 

ro  cmirt  it  anords  him  no  protection  when  he 
sued  there  for  executing  its  mandate. 

Wa  do  not  think  this  Is  the  law.  Certainly 
It  is  not  the  law  which  this  court  applies  to  the 
proceaMB  and  officers  of  the  courtaofttie  United 
otalea  and  of  other  courta  of  general  jurisdic- 
tion. 

It  had  been  supposed  by  manysound  lawyers 
after  Ihe  case  of  Fh-eemam.  Howt,  24  How. 
450  [«S  U.  S.,  XVI.,  749]  that  no  actioD  could 
be  Buatained  against  a  Marshal  of  the  United 
Statcalnanr  caxelnastate  court  where  beacted 
uader  a  witl  of  the  former  court;  but  In  Buek 
r,  Catbath,  8  Wall..  S»4  [70  U.  8.,  XVIII.,267] 
where  this  class  of  cases  was  fully  considered, 
la  held  that  though  the  writ  be  a  valid  writ, 


'     Ifae 
the  writ 

In  tbe  preKDt  caae,  the  officer  is  sued  for  that 


ant  fn  the  attachment,  and  was  liable 
•rized  nnder  that  writ,  and  that  plaintiff  In  the 
pMent  suit  had  no  valid  tiUe  lo  it,  at  least  no 
title  pmramouDt  to  the  mandate  of  the  writ,  but 
tbe  stale  court  refused  to  permit  him  lo  make 
that  proof. 

Tbe  ground  of  thia  ruling  la  that,  because 
there  ta  a  defect  In  tbe  affidavit  on  which  the 
attachment  issued,  that  writ  Is  absolutely  void, 
and  the  oOloer  who  faithfully  executed  its  com- 

iMr.  a. 


mands  stands  naked  before  his  adversary  aa  a 
willful  trespasser. 

It  would  seem  that  the  msndatoiy  process  of 
a  vnit  of  general  jurisdfctioD,  with  authority  to 
issue  such  a  process  and  to  compel  Its  enforce- 
ment at  the  hands  of  Ita  own  offloer,  in  a  case 
where  the  cause  of  action  and  the  parties  to  it 
are  before  tbe  court  and  arevrithin  its  Jurisdic- 
tion, cannot  be  absolutely  void,  by  reason  of  er- 
rors or  miatnkes  in  the  preliminary  acts  which 
precede  its  issue. 

It  may  be  voidable.  It  may  be  avoided  by 
proper  proceedings  in  that  court.  But  when  lb 
the  nanda  of  the  officer  who  is  bound  to  obey  It, 
with  the  seal  of  the  court  and  evervtbing  dsa 
on  iu  face  to  give  It  validity,  if  be  did  obey  it 
and  is  guilty  of  no  error  In  this  act  of  obedience, 
it  must  stand  aa  hla  sufficient  protection  for  that 
act  In  all  other  courts. 

The  precise  point  as  to  the  validity  of  this 
writ  of  attachment  was  under  consideration  bi 
this  court  in  the  case  of  Cooper  v.  S«gnotdi,  10 
Wall.,  BOe  [77  U.  S..  XIX.,  flSl],  in  which  the 
effect  of  an  Insufficient  affidavit  for  a  writ  of 
attachmeDi  was  set  up  to  defeat  the  title  to  land 
acquired  by  a  sale  under  the  attachment.  The 
case  has  been  often  quolcd  since,  and  is  conclu- 
sive In  itie  Federal  Courts  In  regard  to  tbe  va- 
lidity of  tbeir  own  processes  when  collaterally 
assailed,  as  In  the  present  case. 

The  court,  after  discussing  the  nature  of  the 
Jurisdiction  In  cases  of  attauiment,  their  rela- 
tion tosults  tn  rem  and  in  neraunonj,  \a  answer 
to  the  question:  on  what  does  the  jurisdiction 
of  the  court  in  that  class  of  cases  depend?  an- 
swers it  thus:  "It  seems  to  us  that  the  seizure 
of  the  property,  or  that  which  in  this  case  i* 
the  same  in  effect,  the  levy  of  tbe  writ  ef  attach- 
ment on  it,  is  tbe  one  essential  requisite  to  Ju- 
risdiction, as  it  unquestionably  Is  in  a  proceed- 
ing purely  in  rem.  Without  this,  the  couri  can 
piwicd  no  further;  with  it,  Uie  court  can  pro- 
ceed to  Bubiect  that  property  to  the  demaad  of 
plaintiff.  Ifthe  writ  of  attachment  is  the  law- 
ful writ  of  the  court.  Issued  in  proper  form  un- 
der tbe  seal  of  the  court,  and  If  it  is  by  the 
proper  officer  levied  upon  property  liable  lo  the 
attachment,  when  such  writ  isretumed  Into  the 
court  the  power  of  the  court  over  the  rti  is 
establbbed.  Tbe  affidavit  Is  preliminary  to 
issuing  the  writ.  It  may  be  a  oefective  affida- 
vit, or  possibly  the  officer  whose  duty  It  is  to 
issue  the  writ  may  have  failed  in  some  manner 
to  observe  all  the  requisite  formaliUcB;  but  the 
writ  being  Issued  and  levied,  the  affldavti  has 
served  its  purpose,  and  though  a  revising  court 
might  »ee  in  some  such  departure  from  the 
strict  direction  of  the  statute  sufficient  error  to 
reverse  the  Judgment,  wt  are  unable  to  see  bow 
that  can  deprive  tbe  court  of  the  Jurisdiction 
acquired  by  the  writ  levied  upon  the  defcnd- 
nnvs  property."  8ee,F«>rA«»  v.  .Banifc,  lOPet., 

,9:  Gngnon  v,  Aitor.  2  How.,  818. 

If,  In  a  case  where  the  title  to  land  ia  u>  be 
devested  by  a  proceeding  in  which  Its  owner  is 
not  within  the  Juri-^iction  and  is  never  served 
with  [irocess  aormakesany  appearance, the  writ 
on  wliich  tbe  whole  matlerdepends  Is  held  valid, 
though  there  be  no  aufflclentaffidavitlo  support 
it,  how  much  more  should  the  writ  be  held  to 
protect  tbe  officer  In  a  case  where  the  detendaol 
court  and  makes  no  objection  to  It,  nor 
I  to  set  aside  or  coirect  It,  and  where  tbe 
»lt 


,dbyGoogIe 


ScpsraiG  CounT  ow  TBS  Unitid  States, 


court  before  it  lamies  the  writ  has  juriBdictioo 
of  the  putiei  to  the  auUT 

We  think  that  when  the  writ  l«  offered 
CoUatenl  mH  K^iut  the  officer  who  executed 
it  u  eridenoe  <n  the  anthority  of  the  court  to 
conunand  him  to  attach  the  propertr  of  de- 
fendant in  that  suit,  it  is  not  TOid,  tliough  " 
might  be  avoided  on  a  proper  proceeding,  bi 
in  Uie  contest  for  the  value  of  Uie  goods  seizi 
withaBtranzerwho  claims  them  ilia  sufflcient 
to  raise  the  &ue  of  the  liability  of  those  goods 
rS211     ^  *^  exigency  of  the  writ. 

Thtjv^meni  ef  the  9upremt  Caart  of  MitM- 
gan  it  ivwrMcJ,  with  direetimt  /or  fvrlher  pro- 
tat^ng*  «n  eonformily  to  thit  optnt/m. 

nroeoopr.   Teat: 

Jamea  H.  UoKenneri  Clerk,  Sup.  Oouit,  U.  8. 


Sb  Farts: 

Id  the  Matter  of  HARRIET  A.  MEAD, 
PetiHoner,  Exrx.,  etc.,  of  Jaues  C.  Head, 
Deceased. 

(See  8.  C,  Beporter's  eiL,  raD-tat.) 
NotiM  of  appaU,  wfi*n  nwcuary. 

The  omtaaiaii  to  ^ve  notloe  to  an  usisnee  la 
bankrurtcy.  of  annppealfrocnadecreelDhiB  favor. 
Is  fatal  to  the  appeal  In  pmoeodlosa  under  seotloo 
108],  K.  8.  for  tbe  re-eiarolnatlon  of  *  nlalm  fll«d 
anlost  a  bankrupt's  estate. 

[No.  9,  Ortg.l 
Bulimitttd  Oct.  19, 18S3.    Decided  JVoe.  It,  ISbS. 


ly  appear  in  the  oplnioQ  of  the  court. 

Jfewr*.  Fr&nk  Hackett  and  Henry  J.  Send- 


James  C.  Mead,  In  bis  lifetime,  Sled  with  i 


for  t 


:i^ 


the  clMm  was  rejected  bv  the  district 
Pending  the  proceedings  James  C.  Mead  died, 
and  the  petitioner,  his  executrix,  appeared  in 
Ilia  stead.  Aiter  the  rejectioo  of  tfaeclaim,  the 
executrix  took  an  appeal  to  the  circuit  court, 
and  did  aD  that  was  ucccssary  to  perfect  such 
an  appeal  except  giving  notice  to  the  assignee 
within  ten  days  alter  the  entry  of  the  deddou. 
Thla  ahe  did  sot  do,  but  she  did  rive  notice  to 


the  asriKnee,  refused  to  entertain 
cause  of  the  foilure  of  notice  to  him.  The  peti- 
tioner now  seeks  by  mandamtu  to  require  the 
drcult  court  to  take  the  case  and  proceed  there' 
with. 

By  section  4980  of  tbe  Revised  Statutes  '  'Ap- 
peals may  be  taken  from  tbe  district  to  the  cir- 
cuit courts  in  all  cases  In  equity"  arising  under 
tbe  bttnknipt  Act ; '  'and  any  supposed  creditor, 
whose  claim  is  wholly  or  in  part  rejected,  or  an 
Bsal^iee  who  la  dtssatlBfled  with  the  allowance 
of  a  claim,  may  appml  from  tbe  district  conrt 
to  the  circuit  court  for  the  same  dictrict ; "  but 
914 


by  section  4081  no  such  appeal  can  heaUomd, 
unless,  among  other  things,  notice  tbeferf  Ic  ' 
given  "  To  the  aseigaeo  or  creditor,  as  tba  csK 
may  be,or  U>  the  deieatedpar^  in  equity,  within 
ten  d«safter  the  entry  of  the  decree  or  dedskn 
appealed  from."  If  a  snppoeed  cndilor  ukei 
an  appeal  from  an  order  rejecting  his  claini  be 
most,  under  the  provisiona  of  sedlon  4SQt,  Die 
in  the  clerk'sofficeof  theclrcultcotut"AItsI^ 
meut  in  writing  of  lils  claim.  settiDj^  fcnth  (be 
same,  substantially,  as  in  a  declaration  for  Ibc 
same  cause  of  action  at  law,  and  the  assigsK 
shall  plead  or  answer  thereto  in  like  manntr, 
and  like  proceedings  shall  be  thereupon  badia 
the  pleadings,  trial,  and  determinaUon  of  tbe  'P 
cause,3sinactionfi  at  law  commenced  and  pnw- 
cuted  In  the  unial  maimer  In  the  courts  ef  tbt 
United  States-" 

In  Wood  V.  Bailq/,  21  Wall,  610  [88  D.  8., 
XSH.,  689],  It  was  decided  that  the  omiaskB 
to  give  noti(«  to  an  assignee  of  an  appal  fion 
a  oocrce  In  bis  favor  in  a  suit  In  equity  «*• 
fatal  to  tbe  appeal.  Tbe  effect  of  ine  niliiig 
in  that  case  is  that  the  statute  makes  the  noticx 
within  tbe  prcscrit>ed  time  a  condition  of  Ibe 
right  of  appeal  under  section  4980.  That  Bcems 
t"  UH  conclusive  of  the  present  case.  Procetd- 
Ings,  under  section908I,  f or  the  re-examinatkn 
of  a  claim  filed  against  ■  bankrupt's  estate  tit 
In  tbe  nature  of  a  suit  against  the  a;' —  '" 


.  for  the  re-examination  and,  under  G 

Order  In  Bankruptcy,  No.  U,  may  be  lequiied 
to  form  the  issue  which  is  to  be  oeitiBed  lo  tbe 
district  court  for  determination,  but  tbe  asigoee 
alone  can  appeal  from  an  order  of  allowaacr, 
Bi>dif  tbe  supposed creditorappeals  the  asagow 
must  defend  in  the  circuit  court,  wherothe  pro- 
ceedings are  against  him.  Hence,  the  nece^tn 
for  notice  lo  bim  in  such  cases;  and  In  ouropin 
ion  tbe  words  "to  tbe  assignee  or  creditx»,  t* 
Uie  case  may  be,"  in  section  4981,  mean  to  Ibe 
assignee  if  tbeappeal  Is  bv  the  supposed credjur 
and  to  tbe  supposed  creditor  If  it  la  b;  tb«  sv 

Ai,  upon  tAt  petititmer'i  own  thoteitig.  On  <■^ 
'.it  court  proparig  refuted  lo  entertain  U*  V* 

peal.  Oie  rule  atked  for  it  denied  and  the petitm 

ditiaieaed. 
True  copy.    Teat : 

Jamea  H.  UoSenner,  Oerk,  Sup.  Oouit,  U.  i- 


COTJNTT  COURT  OP  KNOX  COVS- 
TY,  MISSOURI,  AMD  THE  JUSTICES 
THEREOF,  f^  *n  Brr., 

UNITED    STATES,    ex  reL     Qmoaaa  ff- 


BAME 
UMTTED  STATES. «  reL  Saihwl  C.  Dam 

SAME 
UNITED  BTATES,eE  nt.  WCLLa  abd  TtESCB 

COUPAHT. 

1MD.S- 


D,3    zB<ibyCOO<^Ie 


186&.    IIaook  Co.  Coubt,  b 

HACON  COUMTT  COUHT  u 
JUSTICES  THEREOF, 


IThitrd  States.    Iks.  Co.t.  Nichoia    aa0,28O;SSa-a84 
THE 


ALFRED  HUIDBEOPER,  Relator. 

THOUAS  C.   BASER,  Treamirer  of  Ekox 
ComTT,  HnaoiTXi,  Plff.  inBrr., 

OmTED  STATES, «  nt-  Sahubl  0.  Vine. 
(See  S.  C  Bapon«r1  ed.,  80,  esai 

L  Wbere  bond*  an  debti  of  a  county,  for  anjr 
^-'^~"  renuinlu  dne  thereon  after  the  iDpllca- 
tloa  of  the  prooMM  of  a  niealal  lai.  the  holdem 
«ntltlad  to  parmaat  out  of  the  Beoecal  funds  of 


^ItyiMd  Oct.  ee,  1883. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eoatcra  DUtrici  of  Missouri. 
Tiieae  caaes  aroae  upon  Informationa  filed  In 
the  court  lielow,  by  the  defendant*  in  error,  for 
wiiu  of  mandamvi  to  enforce  the  payment  of 
certain  Judgmenta.  They  are  dmilar  In  char- 
acter to  the  caaea  dted  Id  the  opinion  of  the 
ooiiTt,  and  no  ipedal  statement  is  deemed  lec- 

Mmn.  Smatmm  C»rr.  0*>.  I>.  Stynoldi  and 
Datid  P.  Drger.  for  pUiotISs  In  error. 

Xetm.  ttammh  8Upp«n,  0«oiv«  ^ 
aUalde.r.  E.adimur  iMJohrtB.  BeTuiirsgn. 
tot  defendants  In  error. 

Mr.  CU^JiultM  Waita  deUvered  the  opin- 
ion of  the  court: 

Inir.S.T.aar*Cb.,96U.8.,21irXXIV..B38], 
Itwaaded"-'  ■--"---'" —  •-"  -  ■ 
bonds  of  tl 

its  were  debts 

ina  d 

, ^_  ir  Interest  after  the  application  of  the 

fwocecda  of  the  qMdal  tax  of  one  twcntietb  of 
one  percent,  the  holdera  were  entitled  to  pay- 
■a«nt  oat  d  the  general  funds  of  the  county. 
lliia,  we  an  agree,  means  that  the  payment  of 
tfala  baUnce  la  demandable  out  of  funds  raised 
bj  taxation  foTordinatycoiutyuses.  Tbemon- 
rfvmM  applied  for  In  that  case  was  one"  reqnir- 
In^g  the  conn^  court  and  the  justices  thereof  to 
direct  the  clerk  of  the  county  to  draw  a  warrant 
n  the  county  treasurer,  for  the  balance  of  the 
It  remaining  unpiUd,  so  that  he  might  be 

'" "  "  "    '"'        "  laidinlts 

Mder  out  of  the  county  treasury,"  and  there 
■raa  no  fund  out  ot  which  the  payment  could 
tw  made,  except  that  ralaed  by  taxation,  for  or- 
ftnaiT  oountj  uaea.  By  the  Judgment  of  this 
mart  aocb  a  maitdaratit  waa  awarded. 

At  the  next  Term,  In  18T8,  the  point  lbu«  de- 

■UmI  was  explicitly  stated  hi  U.  S.v.  MiuonOo., 

.,  aa»  [XXV..  882],  and  in  Macon  Co.y. 

_  optr,  Id.,  em  [ZXV.,  888],  a  majority 

«f  llMOOort  adhered  to  the  decisIoD  and  ordered 

~      *  eonaded  on  the 


tBOling  to  do,  andjvdgmenU  of  cffirmarut  an, 
eonte^aenay,  ordered. 

TraeoopT.    Teat: 

Junes  H.  HeEeoiier.  Clerk,  Sup.  Oooit,  IT.  B. 


ALABAMA  GOLD  LIFE  INBUItANOE 
COMPANY,  Piff.  in  Err.. 

MARY  ALICE  bICnOLS.  In  Her  Own  Be- 
half and  as  Quardian  of  Her  Uioor  Children, 
W.  Elt  Nichols,  bt  al. 

(SeeB.  a,  BapoTter^edM  13E-S1.) 


/>  be  remitted  and  a  new  Jui 


the  float  one  and  dt 

ooun  on  writ  of  error. 
i.  ItiBwitbintfaediioratioDoraoounoftbeirntt. 


WW  Judsmraitta 
latter  Judgmen 
jurlsdktloDotl 


F. 


•  a.  8., 


aniwassirf  Mot  all  Mtjnoffrnmu  mm  vna 

Mtratfff»WMutit^/lrmtd,  tttUem  Oett  cl 

tmirMUi.     llUia  m^fari^o/AtMHrtartm 


M^uTfit* 


ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Texaa. 
On  motion  to  dismiss. 
The  history  and  facts  of  the  cese  raffldently 
>pear  In  the  opinion  of  the  court. 
Mr.  Wllli»m  W.  Bojoe.  for  defendant  la 
Tor,  in  lupport  of  motion. 
Memn.  W,  HallaU  PUIUpa  and  P.  PhO- 
Upt,  for  plaintiff  in  error,  eontra. 

Mr.  Chief  Jvttiee  WaJta  dellrered.  the  opin- 
ion of  the  court: 

In  this  esse,  a  verdict  waa  rendered  against 
the  plaintiS  In  error  for  $6,610,  and  ajudgment 
entered  thereon  December  9, 1B79.  In  the  ver- 
dict waa  Included,  for  damagee  tOOO;  attorney** 
fees  1600;  and  Interest  ^10;  In  all  f  1,610.  The 
next  day,  December  10,  1870,  thedefendantsin 
error  appeared  In  open  court  and  "entered  are- 
mitter  of  these  amounts,  leaving  the  amount 
of  said  judgment  to  be  for  the  amount  of  (S.OOO 
and  costs  of  suit.  Upon  this  belnsdone,  anew 
Judgment  was  entcrea  "That  tbeplalDtiffs  hare 
and  recover  from  said  defendant  the  sum  of 
«5,000,  and  also  all  costs  about  this  suit  In- 
curred, as  of  the  date  of  said  judgment,  and 
have  execution  therefor  Instead  of  ilio  sum  of 
fS,610,  aodalsoall  costs  about  this  suit  incurred 
as  In  said  lud^ment  is  recited,"  This  writ  of 
error  was  Drought  on  the  8th  of  January,  1880, 
to  reverse  the  Judgment  so  entered.  The  de- 
fendant in  error  now  moves  to  dismiss  the  writ 
because  the  value  of  the  matter  in  dispute  does 
not  exceed  |5,000. 

The  Judgment  as  It  stands  Is  for  19,000,  and 
no  more.    The  entry  of  the  10th  of  December 


Iivrm.—JvrMUUrm  <^  U.  8.  Sufmit*  Oemt  d*> 
peniU  on  amount:  MctvW  tamM  bt  oddMi  tnntna 
JurUJIctlon;  how  ooliu  t^  Mna  dtmm 
ihown:  ichatMuetrvDtnMbltiMCAoNtn 
in  cnntTOOtriii.    Sea  act*  tt  "— ' ' 

»» 


>ar.C^an,n 


,dbvGoogIe 


m-fsa 


i  CODBT  or  THE  UNITED  STATES. 


li  emilTalent  to  setting  uide  tbc  judg:meiit  of 
the  mh  and  enleriog  a  new  ooe  for  the  amount 
remaining  due  after  deducting  from  the  rcrdict 
theamnremittediiiopencourt.  There  was aotb- 
Ing  to  prevent  this  being  done  during  the  Term 
and  before  error  brought.  The  Judgment  of 
the  lOth  U,  therefore,  the  final  judgment  In  the 

In  ITitmpjon  V.  Buffer,  M  U.  8. ,  ew  [XXrV. , 
-  -  ,  Ml],  itwaaaaid:  "Undoubtedly,  the  trial  court 
1*3*1  may  refuse  to  permit  a  Terdict  to  be  reduced  by 
a  plalntifF  upon  his  own  motion;  and  If  the  ob- 
ject of  the  reduction  ia  to  deprive  an  appellate 
court  of  its  jmisdlction  In  amerilorious  case,  it 
la  to  be  presumed  the  trial  conit  will  not  aUow 
it  to  be  done.  If,  however,  the  reduction  is  per- 
mitted, the  errors  in  the  record  will  be  shut  out 
from  our  le-ezamination  in  caaes  where  our  ju- 
risdiction depends  on  the  amount  in  controver- 
»y," 

Articles  13S1  and  1853  of  the  Bevised  Btatuies 
of  Texas  are  aa  follows; 

"Article  1861.  Any  par^  In  whose  favot  a 
verdict  has  been  rendered  may  in  open  court  re- 
mit any  part  of  such  verdict,  and  such  remitter 
•ball  be  noted  ou  the  docket  and  enteied  In  the 
minutes,  and  execution  shall  thereafter  Issue  for 
the  balance  only  oi  sutji  ludgment,  after  deduct 
ing  the  amonni  remitted. 

Article  1803.  Any  x*crson  in  whose  favor  a 
judgment  has  been  rendered  may  in  open  court 
renut  any  part  of  such  judgment,  and  such  re- 
mitter shall  be  noted  on  the  docket  and  entered 
in  the  minutes,  and  execution  shall  thereafter  is- 
sue for  the  balance  only  of  such  judgment,  after 
deducting  the  amount  remitted.  R.  8.  of 
Texas,  1879,  pp.  311,  213, 

Without  deciding  what  effect  these  statatea 

will  have  on  our  jurisdiction  in  cases  coming  up 

from  that  Blate,  if  the  amount  is  remitted  after 

judgment  without  any  action  thereon  by  the 

'   court  other  ttian  noting  on  the  docket  and  enter- 

V  Ing  on  the  minutes  what  has  been  done,  we  are 

of  opinion  that  it  ia  within  the  discretion  of  a 

court  of  the  United  States,  sitting  In  that  State, 

U  a  plaintiff  appears  in  open  court  and  remits  a 

part  of  a  verdict  in  his  favor,  to  make  the  proper 

'  reduction  and    enter   judgment  accordingly. 

That  was  the  effect  of  what  was  done  In  this 

,   case,  and  the  rule  established  in  TAomftoa  v. 

■  ffulUr,  mpra,  applies. 

71k«  motion  to  ditmim  it,  tAtrtfor*,  grantta. 
DitmUaed. 
Gtoue  oopj.    Test : 

James  H.  HoEenner,  Ovk,  Sup.  OD>ut,lT.  B. 

dted-llO  D.  a,  SI. 


BOARD  OF  UQUIDATION  OP  THE 

dTT  DEBT,  Jfpt., 

e. 

LOUIBTILLB  A  NASHVILLE  RAIL- 
.  ROAD  COMPANY  m  At 

<B.  C,  BepoTtsT'a  ed.,  m-KB.) 
Otty  of  tfea  OrUaru,  pomr  of  ommoO. 

VDOBtOto  Louisiana  leaislatloD  of  IML  thsCltT 
<  Ooundl  ot  New  Orleana  bad  full  antborit;  to  bind 
■  81ft 


thedtybya  eonipniiDlM  ot  ■  pending  nit 
railroad  oompanv,  reapeotlns  Iti  ilaiit  to  la 
known  as  tlie  batture  propertr  of  t£e  0II7.  ai 
compromise  was  not  sutueot  to  the  omitcol 


, . ot  as 

Board  of  LlquldaUon  of  the  ol^. 

[No.  »7.] 
Argued  Out,  18,  IS,  1S8S.  Dtctdedllim.lJI.lSS3. 

APPEAL  from  the  Supreme  Court  of  theCiA- 
ed  States  for  the  Eastern  District  of  Look 
Blana. 

Tbe  history  and  facts  o(  the  case  fully  ^ipctt 

I  the  opinion  of  the  court.  See,  also,  Sae  0^ 
Uan*v.Jf.O.,M.d!T.B.a>.,anie.p.  <35. 

Mem-t.  Hmut  C.  Hlll«r  and  K.  T.  H«>- 
rlek,  for  appellanL 

Memt.  TIaoM.  Ih  BsLyna  and  Joia  L.  (M- 
valader,  for  appellees. 

Mr.  Chi^  JvMetWmit*  delivered  the  Ofdn- 
ion  of  tbe  court: 
Tbe  appeal  presents  tbe  following  case : 
Prior  to  the  year  1B30,  disputes  bad  arisen  ba- 
tween  the  City  of  New  Orleans  and  certsin  pro- 
prietors of  riparian  estates  as  to  the  ownenUp 
of  tbe  batture  or  aUuvionin  front  of  tbed^oa 
the  Mississippi  River.    In  compromise  of  tbe»  [18 


boundaries. 

In  1868  tha  Legislature  of  Louisiana  nnder- 
took,  by  Act  No.  36  of  1869,  to  grant  to  the 
New  Orleans,  Mobile  A  Chattanooga  RaOnwl 
Company,  DOW  by  change  of  name  the  New  Op 
leans,  Mobile  &  itxaa  Railroad  Oompany,'-Tlw 
right  to  locate,  construct,  maintain  and  use  s 
passenger  depot  with  officer  and  apartments  wii- 
able  for  its  legitimate  businesB,upou  that  paitci 
portion  of  the  levee  or  streets  and  srouDds  is 
the  City  of  New  Orleans  bounded  by  Canal. 
Delta  and  Foydras  Streets  and  a  line  paraUd  to 
and  one  hundred  and  fifty  feet  easterlv  btm 
DeltaStreet;  and  for  the  construction  of  a  ini^t 
depot,  and  for  other  [lorposea  of  its  legitim*ie 
business,  to  incloee  and  occupy  the  tikicb  rf 
grounds,  parts  of  streets,  andpwtion  of  levee  in 
BtOd  city  bounded  by  Oirod,  Water  and  C^k^ 
Streets  and  a  line  paralld  to  and  two  hundred 
and  ninetv  feet  easterly  from  Water  Stieet.Fn>- 
vlded  sala  company  shall  not  incloee  or  ocoip^ 
that  part  or  portion  of  the  blocks  of  gtotnn 
within  said  last  limits  which  is  tbe  private  prop- 
erty of  Individuals,  until  said  company  has  K- 
qubed  tbe  title  thereto;  and  said  company  shill 
tnereafler,  if  requested  by  said  dtp.  extotdihe 
wharf  la  front  thereof  equal  with  the  ptMnt 


said  dty  and  now  owned  by  said  company.' 

Tbe  validity  of  this  Act  was  diqmted  by  Ite 
dty,  and  suits  were  brouEbt  by  the  company  m 
a  state  court  to  establish  the  grant.  Tbaesoib 
resulted  in  judgments,  which,  as  the  company 
claimed,  confirmed  its  title.  Tlie  dty  denied 
that  such  was  the  effect  of  the  jndgmenls,  sad 
attempted  to  tea^  down  and  destroy  tbe  foM* 
and  other  structures  of  tbe  company.  Thm 
upon  the  company,  on  tbe  Sth  of  Jnly.  l^n, 
brought  another  suit  to  enjoin  tbe  fAf.  1™* 
suit  resulted  in  a  decreeby  the  Circuit  Ocnrtn 


,r of  a  mtp^tUd  Oalm  Vmom: 

pavmenl  of  Ira*  amount  tor  anator.   Bea  ""  " 
Oslesbr  V.  Attiill.  IDS  D.  B^  ZXTL,  IM. 
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the  United  States  for  the  District  of  Louislaiui 
on  the  nth  of  June,  1878,  allowlag  the  iajnoc- 
tk>n  pnyed  for.  Prom  that  decree  Uie  city, on 
Ibe  Both  of  July,  1878,  appealed  to  this  court, 
and  the  appeal  was  docketed  on  the  16th  of  De- 
cember folloiriDg. 

During  (he  pendencrof  the  soit  in  this  court 
Ibe  L^uiature  of  Louisiana  passed  Act  No.  188 
of  188D,  creating  a  Board  of  liquidation  of  the 
City  Debt  "For  the  pnrpOBO  of  llquidadng,  re- 
dntins  and  conaolidatiiic  the  debt  of  the  Ci^ 


that  lb«  board  that  created  should  "hare  ex- 
clnalTB  control  and  direction  of  all  mstten  re- 
lating to  the  bonded  debt  of  the  City  of  New 
Orieana,"  and  autbority  to  isane  new  Iwnda  of 
tbe  dty.  lo  be  exdianged  for  old  M  tlie  mt«  of 
Sf^  centa  of  new  (or  one  dollar  of  old. 

Sec  S  of  that  Act  it  as  follows: 

"8ec.B.  That  it  shaU  be  the  duty  of  tbe  city 


t  dedicated  U 

. .  _  quidadon  slu 

berebr.  empowered  and  mthorized  to  dispose 
of  MM  property  on  siicb  terms  and  coodiuons 
aa  may  M  deemed  fsTorabte  ;  tbe  proceeds  of 
■ach  sale  or  sales  lo  be  deposited  with  the  flscal 
agents  of  tbe  Board  to  credit  of  'ctnrdebt  fund. ' " 

I4oiiew  bonds  were  ever  issued  by  tbe  Board 
of  Liqnidatloii  under  (his  authority,  and  the 
city  never  actually  tnmsf erred  to  the  board  any 
of  tbe  batture  property.  Neither  did  the  Board 
ever  •nnme  control  of  such  property.    A  tca- 

n  glren  for  this  by  the  president  of  the  Board, 


(slued  tlist  ifproperty  not  dedicated  to  public 


«  28d  of  June,  18S3,  Act  Vo.  30,  of 
18BS,  was  passed  by  Ibe  Legislature  of  Louisi- 
ana, "To  loooiporale  tbe  City  of  New  Orleans, 
pfviide  fertile  goTemment  utd  sdmiuUtratioa 


Sees.  8,  38  and  78  of  this  Act  are  ss  follows: 
"  Sec.  8.  Tbe  cooncU  shall  also  have  power 
■  ■  *  to  autborize  tbe  use  of  streets  for 
bofse  and  steam  railroads  and  to  regulate  tbe 
■■iiM;  to  require  and  compel  all  liaesof  railway 
OTtramway  inanyonestnettorunonanif  " 
one  and  tbs  same  track  and  turntable;  to  < 
pel  tbem  to  keep  conductors  on  their  can 
compel  all  such  companies  to  keep  in  repair  tbe 
■erect  bridge*  and  croesings  tbrougb  or  over 
wfaicb  tbeir  cars  run:  to  lay  off  and  sell  In  lots 
— ~a  so  mocb  of  the  batture,  from  time  to 
_  mav  not  be  miiilred  for  public  pur- 
I,  bat  toe  rigbt  of  accretion  or  to  future 

n  shall  never  be  sold. 

Bee.  2&  Tbatall  tberigbia,  titles  and  __ 
IMM*  of  (be  City  of  New  Orleans,  as  now  ex- 
^^ag  is  and  to  aU  lands,  tenements,  bercdita- 
nenta,  bridges,  terries,  streets,  roads,  wharves, 
t^u^m.  stalls,  levees  and  landing-places, 
hnfM'"IF  snd  other  proper^,  of  whatever  dc- 
■otpcioD  and  wbenrer  iinuited,  and  with  all 
1M0.8. 


ioods,  cbsttela,  moneys,  eflucts,  debts,  dues, 
emands,  bonds,  obligations,  Judgments  and 
udgment  liens,  actions  and  rigb(s  of  actions, 
KMKs,  accounts  and  vouchers,  oe  and  they  are 
hereby  vested  in  ttte  City  of  New  Orleans,  as  in- 
orated  by  this  Act. 

.  .c.  78.  All  laws  in  conflict,  inconsistent  or 
contrary  lo  the  provisions  of  this  Act,  be  and 
"--  -ime  are  hereby  repealed." 

.'Act  No.  G8ofl8&,  passed  June  80,  IB82. 
entitled  "An  Act  to  Authorize  the  City  of  New 
Orleans  to  Beoew  and  Extend  Payment  of  Her 
Outstanding  Bonds,  Other  than  Premium 
Bonds,  to  Provide  the  Rate  of  Interest  on  the 
Bonds  as  Reduced  or  Extended,  and  Authorize 
the  Levy  of  a  Tax  to  Pay  tbe  Same,"  the 
Board  of  Liquidation  was  "authorized  and  em- 
powered to  extend  tbe  Ix)nded  indetttedness  of 
said  cl^,  other  tluui  premium  bonds,  outstand- 
ing at  the  passage  and  promul^tion  of  tliis 
Act,  for  the  period  of  for^  years  from  January 
1,  1883,  al  a  rate  of  interest  not  exceeding  six 
per  cent." 

On  the  Sth  of  July.  1883,  Act  No.  81  of  1883 
waspassedaudapproved,  acopy  of  wtiich  is  as 
foUowa: 

"Act  No.  81  of  1883,  entitled.  An  Act  to  Au- 
thorize the  City  of  New  Orleans  in  the  Sale  or 
Lease  of  Prani^use,  or  Right  of  Way  for  Street  [2X5] 
Railroads,  or  Other  Privilege,  to  Apply  the 
Price  Paid  for  the  Same,  In  t&e  Performance  of 
Works  of  Publi::  Improvements  of  a  Permanent 
Ctiaracte.'  such  iw  Paving  Streets,  Embellishing 
Porks,  etc 

Whereas,  noiice  as  required  by  article  tS  of 
tbe  Constitution  has  beeuelvenof  theinttitlon 
to  apply  for  the  passage  of  this  Act;  therefore. 

Sec.  1 ,  Be  it  enaetM,  by  the  (General  Assem- 
blv  of  the  Slate  of  Louisiana,  That  hereafter, 
whenever  the  City  of  Now  Orleans,  through  the 
proper  authorities,  shall  contract  with  private 
corporations  or  indlriduiilB  for  tlie  sale  or  lease 


public  undertaklugs  within  her  legal  power  and 
control,  tbe  price  paid  for  t^c  sale  or  lease  of 

Eublic  privileges  or  franchises  shall  be  applied 
y  said  city  in  the  performance  of  works  of  pub- 
lic improvement  of  a  permanent  character,sucb 
as  paving  streets,  emOellishiDg  parks,  etc. 

Sec.  3,  Be  il  furOier  cnueled.  Thai  all  laws 
or  parts  of  laws,  and  especially  so  much  of  sec- 
tion 10.  of  Act  No.  81,  Acts  of  1876,  known  aa 
the  Premium  Bond  Act,  and  by  section  S  of  Act 
No.  188.  Acu  of  1S80,  as  may  be  in  conflict 
herewith  be.and  the  same  are  hereby,  repealed." 
Such  being  the  legislative  autbority  of  ^ 
different -departments  of  tbe  city  government,  a 
resolution  was  passed  by  the  city  council  on  the 
11th  of  October,  18S2,  accepting  a  proposition 
of  the  Railroad  Company  to  compromise  and 
settle  all  the  matters  in  controversy  In  the  suit 


pending  in  this  court  on  appeal,  by  which  the 
Compsuy  was  to  pay  the  dtv  (^.000  and  the 
city  was  to  dismin  its  appesd  and  acquiesce  in 


the  decree  of  tbe  circuit  court  The  negotia- 
tions which  resulted  in  this  compromise  began 
as  early  ss  August  1,  1882,  when  tbe  council 
appointed  a  committee  to  confer  with  the  Rail- 
road Company  on  the  subJeiA.  Tbe  money 
stipulated  for  In  the  oompromlae  was  paid  on 
tbe  11th  of  October,  1883,  and  on  tbe  same  day 
an  agreement  of  compronuse,  dismissing  Uie  ap- 
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Mftl  and  acquiescing  tn  the  decree  amiesled 
from,  w«B  duly  dgned  and  executed  Dy  Uie 
msTor  of  tbe  atj  under  the  autiwri^  of  the 
council.  On  thenextdav  theBoardof  Uquidft- 
.---.  Hon  notified  the  dtj  auuunitiefl  that  it  claimed 
t3c«*)j  ^jg  f^^  reaUzod  from  this  settlement.  On 
the  18th  of  October  a  rasolution  of  theBoud  waa 
adopted  to  tbe  eOect  "that  the  140,000  now  In 
the  nanda  of  the  administrator  of  finance  be  en- 
Icrined  and  the  attorney  be  directed  to  Institute 
leKal  proceedings  at  once."  On  the  I7lh  of  Oc- 
tober the  rwcriation  of  llie  18th  waa  Bofar  mod- 
ified as  "to  authorize  the  attorney  of  the  Board 
(o  take  such  steps,  as,  in  his  Judgment,  ar«  req- 
uisite to  set  aside  the  agreement  of  compro- 
mise; *  *  *  to  oppose  the  dismissal  of  the 
appeal,  and  to  hold  the  fund  decreed  from  said 
compromise  so  as  to  restore  It  If  the  compro- 
mise is  annalled,  or  to  claim  It  for  theBoard  if 
said  compromise  becomes  a  finally." 

On  the  10th  of  Oclober,  1882.  the  suit  pend- 
ing in  this  court  naa  continued  at  the  request 
of  tbe  parties,  but  at  a  later  day  in  the  Term  the 
Railroad  Company  appeared  and  presenting  a 
stipulatlonforthediamtssalof  tbeBppeal,si^ed 
t^  the  city  attorney  of  New  Orleans  pursuant 
'othe  terms  of  the  compromise,  asked  Co  have 


ground  that  during  the  pendency  of  the  appeal, 
authoritr  over  the  subjectmatterof  the  contro- 
Tersy  had  been  transferred  from  the  city  coun- 
cil to  the  Board. and  that  the  compromise  which 
had  been  effected  was  not  binding.  Tbe  Board 
also  asked  leave  to  prosecute  the  appeal  in  the 
name  of  the  ci^.  It  -Kta  conceded  that  the 
dtj  comicll  made  the  compromise  which  was 
claimed,  and  that  the  Railroad  Company  was 
entitled  to  a  dismissal  of  the  appeal  if  the  coun- 
clt  had  authority  to  do  what  was  done,  and  the 
compromise  was  fair.  Tills  court  thought  the 
dispute  as  to  the  authority  of  the  council  pre- 
sented questions  too  important  to  be  eetUedsom- 
marily  on  motions,  ana  ordered  the  motions  to 
be  continued  until  the  present  Tarm,  when  the 
appeal  would  be  dismissed  In  accordance  with 
the  stipulation,  unless  the  Board  should  begin 
and  prosecute  without  unnecessary  delay,  in 
some  court  of  competent  Jurisdiction,  an  appro- 
priate suit  to  set  aside  the  compromise.  This 
suit  was  brought  tor  that  purpose,  and  the  Cir- 
cuit Court  for  the  Eastern  District  of  Louisiana, 
on  full  consideration,  entered  a  decree  dismiss- 
ing the  bill.  To  reverse  that  decree  this  appeal 
was  taken,  and  Uie  single  question  to  l>e  de- 
cided Is,  whether  upon  these  facts,  the  Board  of 
fiiJ]      l''<iu'<^t^0°  i>  entitled  to  the  relief  It  h^s  prayed 

There  is  no  pretense  of  fraud,  either  on  the 
part  of  the  city  councU  or  the  Railroad  Compa- 
ny. So  for  as  appean.  the  negotiations  were 
carried  on  l»y  both  parties  openlyand  without 
any  attempt  at  concealment.  The  Board  of 
Liquidation  does  not  even  allege  that  It  waa  ig- 
norant of  what  was  bdng  done. 

Tbe  whole  case,  Uiereiore,  turns  on  the  legis- 
lative authority  of  the  city  council  to  bind  the 
ci^  by  a  compromise  of  the  suit,  and  about 
this  we  have  no  doubt.  Under  Act  No.  183  of 
1883  the  dly  authorities  were  only  required  to 
turn  over  to  the  Board  such  properly  as  was 
not  dedicated  (o  public  use.  It  was  substan- 
918 


Hally  conceded  on  the  argument  that  if  the  no- 
road  was  removed,  the  propertr  between  Pot- 
dras  and  Canal  Streots  would  Immedialdr  m 
put  to  such  UM,  and  It  lahy  no  means  oettiia 
that  thia  may  not  be  tnte  of  some  or  sH  the 
rest.  All  exctptOiat  between  PoydiBsandCa- 
nal  Streets  has  t>oen  formed  into  BquaTea,lmttba 
control  of  It  was  never  assumed  dv  the  Boaid 
The  fact  that  fears  were  entettafaiea  that  if  audi 
control  ahould  be  assumed  tbe  property  wmld 
be  levied  on  and  sold  under  executions  agiiiui 
the  dty,  is  very  persuasive  evld«ice  to  ibo* 
that  it  was  apporentiy  properQr  dedicated  lo 
public  use,  thou^  occu^ed  to  some  extent  t^ 
the  Railroad  Company  for  Its  tracks  and  pasmt- 
ger  and  freight  stations. 

But  however  this  may  he,  we  are  entirely  mi- 
isfled  that  under  the  legislation  of  1S8>  tbe  dir 
council  had  full  authority  to  bind  the  city^i 


curred,  by  the  Board  of  Liquidation  imder  Ad 
Mo.  133  of  1B80,  and  on  die  28d  of  June.  188!. 
the  city  council  wm,  in  ezptess  terms,  aathot- 
ized  to  lay  ott  and  seU,  tn  lofe  or  aquans,  to  ' 
much  of  the  batture,  from  time  lo  time,  as  mi^ 
not  be  required  for  public  purpoMS.  TTiai,  «i 
the  Sth  of  July,  only  a  few  daya  later,  the  di; 
was  authorized,  through  ita  proper  authorities, 
to  contract  with  prlvAte  corpcwations  for  tlie 
sale  or  lease  of  public  privUegea  or  fnnduK^ 
such  as  rights  of  wav  for  street  railroads,  or  tor 
other  public  undertaklnga  within  her  kgal  m«-  J 
er  and  control,  the  price  paid  to  be  ^iplied  bf  n 
tbe  city  "iutheperfotmanceofwoAaofpoblK  j 
Improvement  of  a  pomanent  idiaiacter.  All 
this  Is  entirely  Inconsistent  with  the  pn^Uau 
of  section  S  of  Act  No.  ISS  of  1880,  at  lean  » 
farasthecontrolandd^ipaaitioDcrfbattiirepiip- 
erty  are  concerned.  Tne  repealing  sectioiu  of 
these  Acts,  therefore,  operated  direct^  on  the 
powers  of  theBoard  over  the  subject-mattcf  of 
tilts  compromiae,  and  ^"ft  the  dty  council  frea 
to  act  in  the  premiaek 

It  must  be  borne  in  mind  that  all  the  lesid*' 
tlon  involved  rolatea  to  the  diatilbatlon  d  tlu 
powers  of  the  dty  government  among  tbs  dtl- 
terent  departments.  As  the  question  is  |ir- 
sented  to  us,  no  contrad  rights  need  proUctKO. 
Whether  the  Board  of  Liquidation  is  a  cofpon- 
tion  that  can  sue  in  lis  own  name  or  he  sued,  it 
not  at  all  important;  forevralf  itbeacorport- 
tion,  it  Is  In  effect  nothingmorethanooeatbr 
departments  of  the  dty  government  diargcd 
with  the  du^  at  controuug  and  directing  mat- 
ters relating  to  the  ttonded  debt.  Even  ihoe^ 
the  effect  cS  section  B  of  tin  Act  (rf  1680  was  lo 
pledge  the  pnqier^  (rf  the  dty  not  dedicated  to 

Subhc  use  to  secure  (he  payment  of  the  pohbc 
ebt,  there  waa  nothing  to  prevent  the  LegWi- 
ture  from  revoking  the  pledge  ontO  otKiiraa 
rights  had  in  some  way  Intervened.  It  Is  agreed 
that  no  new  bonds  were  ever  issued  by  theBoard 
under  the  autiiori^  or  upcm  the  faith  of  tbe  Art 
of  1880  before  the  new  diarter  was  cranted.aod 
AqC  No.  81  of  1889  waa  paused  before  acjtimg 
was  done  in  Uw  way  of  exleoding  or  leMwing 
bonds  under  Act  No.  06  of  the  soios  year. 

The  result  of  the  whole  Ic^islatioo  t^  tiM*- 
fore,  that  in  1880  the  Board  of  Uqnidatiaa  wu 
created  and  given  power  lo  dlapooe  of  and  sell 
the  property  of  the  d^  not  deoksOed  topnuie 
uses,  and  out  of  the  pnioaada  pay  the  piddk 
IWCS. 
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debt,  bat  before  tnj  new  rigbta  had  accrued 
under  this  power,  the  COD  tn>]  and  dlspodtiOD  of 
battur«  propoTty  not  needed  for  public  pur- 
pose*, waa  withdrawn  from  the  Board  and  otbu 
to  the  d^  council,  and  the  proceeda  <a  tha 
aalea  and  leaua  of  public  prlvilegM  and  frin- 
chiaea  were  lytpropnatcd  to  the  payment  of  tha 
expenaea  <d  public  iraproremenla  which  were 
permanent  In  their  character.    Whether  the 


money  resized  from  this  compromlae  Is  U 
qwlied  to  the  p^ment  of  the  public  debt  o 
make  permanent  improvementt,  we  do  not 
dertake  to  decide,  but  that  the  compromlae  It- 
aelf  was  within  the  departmental  authority  of 
the  d^  council,  and  not  subject  to  the  control 
of  the  Board  at  Uquldatlon,  is  to  our  minds 
dear. 

UfiOintiAatAeOiTmaOinirtitatrifktinn- 
J^tmttg  to  Mtiuidt  &t  eompromii,  and  *tt  iaent 
to  Oial  ^eet  U  qffirmtd. 

Traeoopr.  Teat: 

JameaB.HoKanaer.Cleik,  Sup.  Court,  U.  B. 


O.  DB  R0S8ETT  LAMAR,  Exr.  of  Qauvat 
B-  Luui^  Deceased,  Appt., 

CHARLES  F.  HoCAT. 
<8ee  8.  C  Beportar't  ed.,  135-08.) 
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New  York,  and  there  sold  by  klm,  and  the  pro- 
ceedi  ptid  into  the  Treasury  of  the  Uaited 
"'  itee.  The  amount  of  the  JudKment  was  paid 
_.  Umar  In  ^>rU,  1874.  l^isUU  was flledin 
Anguft,1879.  ItallwMtbatthelSebaleswere 
aUpped  by  the  pUlnoirs  aidgnor  to  C.  A.  L. 
lAmar,  now  deceased  (the  Btm  of  O.  B.  Lamar), 
wtao  received  and  lidd  them  as  the  property  of 
~  lor;  that,  after  the  death  of  C.  A.  L. 
u.u.~,  u.  B.  I^inar  came  into  poaaeesion  of 
the  186  balea  and  retained  such  poesesaion,  as 
the  agent  and  fldudair  of  such  assignor;  thai 
the  suit  in  the  Court  (^Claims  was  brought  for 
the  recovery  of  Ifae  186  bales,  witii  other  cotton; 
and  that  the  proceeds  of  the  1S6  bales  were  in- 
cluded in  atld  Judgmmt  and  were  received  by 
Q.  B.  I^mai  The  circuit  court  entered  a  de- 
cree ia  favor  of  the  plahitUf  tor  the  aneed 
amount  of  Ibe  avails  <u  the  180  balea,  aitd  the 
defendant  has  ^>pealed  to  this  court. 

On  the  queati(Hi  as  to  whether  the  180  balea 
were  embmced  fn  Lamar's  recovery,  the  circuit 
court  found  that  they  weT&  We  are  not  able 
to  concur  in  this  cooduslon.  The-questlon  la 
one  altogether  of  fiict.    It  has  involved  the  e: 

aminationoff^--'-'' -* --— j-i- 

proceedings  is 


;  advertisement  he  published,  and  of  entries  he 
made  in  his  books,  in  regard  to  the  ISO  bales, 
after  he  had  received  the  amount  of  the  iudg- 


1.  Id  an  aotlon  to 


an  aatHXt  to  recavar  ouiDeyi  reoelvea  bv  di 
It  rrom  tb«  (ovemment  lor  certain  balea  c 
ouiuHi  whlota  It  Is  alleaed  were  Included  In  a  n 
covsiTb;blinlntbeOourtofClB]ina,Uiadinl*«foi:_ 
that  be  bd  received  sooh  mooeTS  cannot  anil  to 

tDcluded  In  the  nwo  vwrta  t 
I.  On  tbe  jiUMtlon  of  tact, : 


tDcluded  In  the  I 

"    OntbeauM , ,,,. 

■  had  Geen  teoorered  and  receli-ed  from  tha 
uaned  State*  aspartof  tbe  prooeeds  of  ootton  re- 
ooTcnd  for  Id  toe  Ooort  of  Clainu,  tbli  oourt  i»> 
vw«  the  deone  of  the  Clroult  Court. 

[No.  888.] 
Submitltd  Oa.  31, 188S.  DteUedNm.  IB,  1883, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  Dlstrid  of  New 
York. 

The  history  and  facts  of  the  case  appear 
tbe  oplniOD  of  the  court 


■nd  i.  X.  WllaoB.  for  appellee. 


Tbe  appellee,  who  was  the  plalntlO  below, 
■eekf  lo  recover  from  the  executor  of  Oazaway 
B.  Lamar  a  sum  of  money,  on  tha  allegation 
tbsiC  the  tcaiator  reodved  that  mooey  from  tbe 
United  Statea,  as  the  proceeds  of  180  balea  of 
nplnnd  cotloa,  which  belonged  to  tbe  asslgoor 
of  tbe  plahitiB.  Lamar  recovered  In  the  Co'irt 
of  Claima,  on  tbe  Ist  of  June,18T8,aJudinuent 
againat  the  United  Statea  tor  t57&.a4S.B* ,  as  the 
pcTKeeda  of  8, 184  bales  of  upland  cot^an  and  91 
twlea  of  Sea  bland  cotton, which  I^mar  owned 
In  Savannah,  Qeorgia,  In  Dece'-.oer,  1864,  at 
Um  time  that  dty  was  captured  oy  the  military 
Corcon  of  the  Cniied  Slates,  'jA  all  of  whlcn 
bnlen  were  c^tnred  by  said  .orcea  and  shipped 
to  tbe  agou  of  the  Twvixj  Department  at 


ipective  counsel,  conslstinK  largdy  of  ulthmet- 
ical  calculatloiis,  in  eluddation  of  their  re- 
nMCtive  conleotions.  Itmnstaofflcetosaythat 
the  record  and  proceedings  of  the  Court  of 
CUlma  do  not  show  that  the  186  balea  were  em- 
braced in  the  final  petltioa  of  O.  B.  Lamar  in 
that  court,  or  in  the  8,375  balea  for  which 
judgment  vraa  awarded.    There  is  not  in  tbe 

E roofs  before  tbe  Court  of  Claims  any  testimony 
I  regard  to  the  186  bales.  It  m^  very  well  be 
that  they  passed  Into  the  possession  of  G.  B. 
Lamar,  and  were  adzed  and  sent  to  New  York 
and  sold,  and  that  their  proceeds  are  now  In  the 
Treasury.  But  the  evidence  before  the  Court 
i,r  Clalius  was  entirely  sufficient  to  show  that 
O.  B.  Iiomar  was  entitled  to  recover  the  pro- 
ceeds of  the  S,STO  balea  for  which  be  did  recover, 
without  indudlng  the  186.  Every  bale  of  the 
8,2TB  la  traced,  in  that  evidence.  Into  the  bands 
of  O.  B.  Lamar,  and  IdenlUed  as  cotton  which 
he  had  purchased  and  paid  for,  as  a  buyer  of 
It.    The  ISO  balea  were  no  part  of  iL 

The  wQl  was  made  hi  S«itember,  18TS,  nearly 
eight  months  before  tbe  floal  petition  was  filed 
In  tbe  Court  of  Claims.  That  petition  omitted 
to  mention  the  180  bales,  they  bavlog  been 
spedally  mentioned  In  the  amended  petition 
filed  April  10th,  187S,  which  was  the  petition 
pending  when  the  will  was  msde.  Tbe  final 
petition  states  that  it  Is  filed  ' '  In  lieu  of,  and  as 
a  substitute  for,  all  other  petitions  and  amend- 
ments thereto  heretofore  filed  in  this  cause." 

The  186  balee,wlth  other  cotton,  having  been 
taken  from  the  poaaeaslon  of  G.  B.  Lamar  and 
sold,  he  made,  a*  be  states  In  bis  will,  "  claims 
upon  the  Government  of  the  United  States  for 
payment  for  such  cotton,"  which  clairos,  the 
wlll  says,  "  are  now  before  the  Court  of  Claims, 
.  and  also  before  the  Committe  on  Claims  of  tbe 
ftlt 
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Congren  of  the  United  Btat«g."  The  will  di- 
rects his  eiecntors  to  press  the  claims,  and  gives 
a  list  of  the  cotton,  and  spedfles,  amone  it,  tiie 
186  boles,  as  "beloDging  to  a  gentleman  In  Rich- 
mond, Vii^nia,"  and  as  being  cotton  on  which 
C.  A.  L.  Lamar  made  advances.  O.  B.  Lamar 
did,  in  bis  amended  petition  filed  is  the  Court 
of  Claims,  April  16, 1872,  make  a  epedflc  claim 
for  the  proceeds  of  that  cotton.  But  be  dropped 
thst  claim  in  bis  final  petition  and  had  no  re- 
covery for  it.  He  did  not  receive  bis  money  till 
more  than  ten  months  after  he  obtained  judg- 
ment. The  impressloii  was  on  his  mlml  that  be 
hnrt  recovered  for  the  186  bales  and,  vinder  that 
erroneous  belief,  he  advertised  In  a  newspaper 
in  liichtnnnd  for  the  rightful  owner  of  the  cot- 
ton t«  come  forwnrd  and  prove  his  ownership, 
iind  p;iy  advances  and  expenses  of  collection, 
snil  receive  the  bnliLnce  due.  The  adveitiBement 
vlnled  that  the  cotton  was  placed  in  the  posses- 
sion of  C.  A.  L,  Lamar,  and  stored  In  Lkmsr's 
wnrebnusc:  that  advances  were  made  on  it,  and 
iliere  were  cliarges  for  storage,  comp reding  and 
rnrlngc;  thai  the  cotton  was  taken  by  the  United 
Stales;  Jind  that  be  had  received  pavmcnt  for  it 
from  tlie  Tnaauir,  He  also,  in  'April  1874. 
made  entries  in  his  books  statins  that  he  had 
received  BO  much  money  from  the  United  Siaiea 
for  the  186  bales,  "of  which  the  owner  is  un- 
known and  is  advertised  for  in  Biclimond,  Vir- 
ginia." 

The  evidence  derived  from  the  advertisement 
and  the  entries  in  the  books  is  of  no  force  ex- 
cept to  ahon  Ur.  I^mar'a  own  belief  at  the 
time,  and  cannot  avail  to  control  the  internal 
evidence  afforded  by  the  record  from  the  Court 
of  Claims,  tliat  the  136  Iwles  were  not  included 
in  the  recovery  in  that  court. 

This  conclusion  makes  it  unnecessary  to  con- 
rider  any  of  the  other  questions  raised.  Thtdt- 
ereeo/Uu  Oireuit  GmrlumerKd  andt^  ea»tit 
remanded  to  tliat  court,  wUi.  direction  to  ditmiet 
t/iebitt  of  complaint. 

True  oopr.  Teet : 

James  H  JdoKenne;,  dark.  Sup.  Court.  U.  B. 


BERNHARD  ARNBON  bt    al,  Pfffi. 
Err.. 

THOMAS  MURPHY,  Collector  ol  Ihe  Port 

or  Nbw  Tobk. 

(Bee  a.  a,  RqM>rter>s  ed..  lS8-2ia.) 


i,  as  duties  upon  Imported  merchaDdlBB,  faaa 

been  converted  iDtoastatulory  liability  b;  the  laws 
of  CoiurresB,  tlie  remedv  under  wblob  Is  ezolualve 
otalloQierB. 

E.NO  action  arises  to  tbe  oiaimaiit,itisuah««s«e, 
until  after  a  decdakm  anloat  blm  by  the  Secietaiy 
of  tlie  TreaauiT ;  and  lu*  suitanlust  tlie  oolleotor 
Is  barred,  uDlesa  brougbt  within  ninetr  daira  aftsr 
an  advene  decision  upon  his  appeaL 

EL  If  suob  decision  la  dela^  mote  than  ninetr 
Java  after  tin  date  of  hla  appeal,  it  ta  It  theoUm- 
anVs  option,  either  to  sue  pendlns  the  upeal,  treet- 
insthedelayaaadeiilal,orte  wutuDtfr a  deolalon 


insti 

is  In 

tbereefler. 
4.  The  ■- 
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oauae  of  actloa  aroae,  or  In  whloh  tbe  salt  n 
bmusht.  do  not  apply  to  sudi  aoUon. 

[No.  «.] 
Submitted  OcL  IS,  188S.    Decided  Set.  IS,  ISa 

ERROR  to  Ihe  Circuit  Court  of  the  Cnilsd 
States  for  the  Southern  District  at  Hew 
York. 

Tbe  history  and  facts  of  the  case  vppm  in 
the  opinion  of  the  court. 

Meun.  Z,ewla  Sandara  and  Jcit^B.  Wati- 
ward,  for  plaintifFB  In  error. 

Mr.  S.  I*.  PUUips,  BoUeUoT^Qen.,  tea  dt 
f  endant  in  error. 

ifr.  Juttiee  MnittltewB  deBreiod  the  cfia- 
ion  of  the  court: 
This  action  was  brought  Hay  8, 1870,  by  tbe 

?laintiSB  in  error,  in  the  Supreme  Couitof  Ke« 
'ork,  to  recover  money  alleged  to  have  bem 
iUegtdly  exacted  by  the  Collector  for  Custom 
duties,  and  was  removed  by  the  defendant  t? 
writ  of  eertiorari  to  the  Circuit  Court  of  the 
United  States  for  that  dfstrlcL 
On  the  trial  it  appeared  that  the  several 


were  paid  under  protest,  duly  m      ,  . 

dates  from  April  36,1871.  to  November  et.lSTl: 

that  within  nine^  days  from  the  date  of  each    ' 

fiJme□t  an  app^  from  the  dedsion  of  the  Col- 
itor  had  been  duly  taken  to  tbe  Secrcuiy  <^ 
the  Treasury,  and  tnat  no  decUoo  by  that  offi- 
cer, in  any  of  the  cases,  had  been  renaecedpnx 
to  the  commenctsnent  of  this  actkni;  and  tbll 
this  suit  was  not  brought  until  after  ninety  dsjt 
had  elapsed  from  thedate  of  the  latest  appeal, 
and  not  until  after  the  lapse  of  more  than  aii 
years  from  the  expiration  of  that  period. 

The  defendant  pleaded  in  bar,  besides  o^ib 
defenses,  that  tbe  oauae  of  action  sued  upon  did 
not  accrue  within  six  yean,  before  the  com- 
mencement thereof,  that  being  the  limitation 
prescribed  b^  the  Statute  of  NewYork,  Uud  in 
force,  for  actions  upon  contracts,  obligationi  or 
liabilities,  express  or  implied,  other  than  those 
upon  judgments  or  decrees  of  courta  of  tbe 
I,  oited  Slates,  or  of  courts  of  any  Btaie  or  T«- 
ritory  within  the  United  States,  and  those  npOB 
sealM  instruments. 

The  court  thereupon  directed  a  verdict  in 
favor  of  tbe  defendant,  to  which  exceptioa  was 
duly  taken,  and  for  that  alleged  error  the  jodf- 
ment  thereon  is  now  brought  into  review. 

Tbe  cause  of  action  arose  under  the  Art  ot 
June  80,1864,18  Stat,  at  L.  ,303,  the  UtbaectiaD 
of  which  is  now  section  2981  of  the  Revised  Stat- 
utes. It  distinctly  provldee,  that,  on  the  entry  of 
any  merchandise,  the  dedsi<»i  of  the  Collecit^ 
of  Customs  at  tbe  port  of  importation  and  entiT, 
as  to  the  rate  and  amotmt  of  dutlea  to  be  paid 
on  such  merchandise  and  the  dutiable  costs  and 
charges  thereon,  shall  be  final  and  condusve 
against  all  peraons  Inleiested  therein,  unk^  the 
owner,  Importer,  consignee  or  ag^t  of  the 
merchandise  ahall,  wlthui  ten  d^B  aftv  the  as- 
certainment and  liquidation  of  the  duties  1^  the 
proper  officers  of  the  customa,  give  notice  ia 
writing  to  the  collector  on  each  entiy.  If  disai- 
isfied  with  bis  dedsion.  Betting  forth  tberan. 
distinctly  and  specifically,  the  grounds  of  hi* 
objections  thereto,  and  shall,  witbin  thirty  daj* 
after  the  date  of  such  asceitalninent  and  Kqm- 
dation,  appeal  tberdb^om  to  the  SecreCaiy  of  the 
lOtCS. 


AiLHSUH    V.  MOKFHI. 


onlMS  lult  BhAll  be  btuuKht  wlthla  ninetj'  .  , 
kfler  the  decision  of  the  Socreurj  of  the  Treas- 
ury on  iuch  appeal  for  auv  duties  which  shsll 
Iwve  been  jMld  before  the  date  of  (ucb  dedaiou 
on  sudt  merchandise,  or  coeta  or  chargee,  or 
within  ninety  days  after  the  payment  ofdutiei 
paid  after  the  dedoioD  of  the  Secietarr.  ' '  No 
■uit  sliall  be  maintained  in  any  court  fortbe  re- 
covery of  any  duties  alleged  to  have  been  er- 
roneously or  aiegally  exacted,  until  the  decis- 
ion of  the  Secretary  of  the  Treasuty  ebaQ  Itave 
been  first  bad  on  aach  appeal,  nnlesa  the  deds- 
ioD  of  the  Secrelarr  shall  be  delayed  more  than 
ninety  days  from  the  dale  of  sucb  wpeal  in  case 
of  an  entry  at  any  port  east  of  the  Rocky  Houn- 
tains,  or  more  than  five  months  in  case  of  an 
«nt[T  west  of  those  mountains." 

The  common  law  right  of  action,  to  recover 
back  money  Ulegnlly  exacted  by  a  Collector  of 
Customs  as  duties  upon  impor'.ed  mercttandiee, 
rested  upon  the  Implied  promise  of  the  Collect- 
or to  refund  money  which  he  bad  received  as 
the  agent  of  thep>venimcnt,butwhiclithelaw 
had  not  authorized  blm  to  exact;  which  had 
been  unwillingly  paid,  and  which,  before  pay- 
ment to  Us  principal,  he  had  been  noliflcd  be 
would  be  required  to  repay:  and  involved  a 
corresponding  right  on  his  part  to  withhold 
from  the  government,  as  an  indemnity,  the 
fund  in  dispute.  The  manifest  public  Incon- 
veniencea  resulting  from  this  sltuatioc  induced 
Congress,  by  the  let  of  March  8,  1S39,  cb.  83, 
5  Stat,  at  L.,  848,  sec.  2.  to  alter  the  relation 
between  these  omceis  of  the  United  Stales 
by  requiring  them  peremptorily,  lo  pay  Into  the 
'neainiry  all  moneys  received  oy  them  oSlcial- 
1t,  without  regard  to  claims  for  erroneous  and 
illegal  exactions.  It  was  provided,  however, 
tttacin  that  the  Secretary  A  the  Treasury  liim- 
■  '  ""  d  that  in  any  case  of  du- 
.  (,  more  money  had  been 
pBU  to  me  couector  than  the  law  required, 
should  refund  the  excess  out  of  the  Tr^suiy. 
The  legal  effect  of  this  enacUnent,  as  was  held 
Id  Oary  v.  OuriU,  8  How.,  386,  was  to  take 
from  the  claimant  ail  right  of  action  against 
the  collector  by  removing  the  ground  on  which 
tlie  implied  promise  resKd.  CoDgress,  being 
fai  aeoslon  at  the  time  that  decision  was  an- 


ant  Itia  right  of  action  against  the  colleclor.but 


Secretary  of  the  Treasury  the  authority  to  re- 
fund conferred  l^  the  Act  of  1889,  S  Slat  at 
L..  840,  727.  This  Act  of  1840  was  In  force,  as 
waa  decided  in  Banu^  v.  Wattim,  92  U.  B.,  449 
[XXm.,  780],  uotU  repealed  by  ImpUcation  by 
bw  Act  of  June  80,  1864,  13  Btat.  at  L..  314 
Tlu  14th  section  of  the  Act  last  mentioned  ia.aa 
alreadr  died,  in  mbaiance,  tbe  present  section 
SMI  tn  tbe  Reviaed  Statulea,  providing  for  the 
uqwal  In  the  Secretary  of  fne  Treasury,  and 
tba  IWi  sectlos,  being  tbe  present  sectioa 
SOlSt.  R-  B..  natone  to  tlie  Secretary  of  the 
Ti*asMij.  tne  antbority  to  refund  moneys 
paid  snoer  protert  and  ^ipeal,  which  be  shall 


be  satlsfled  were  illegally  exacted,  originally 
conferred  upon  him  by  tbe  Act  of  1889.  And 
the  provision  of  the  Act  of  1S4A,  which  con- 
atniod  the  Act  of  1889  so  as  to  restore  to  the 
claimant  tho  right  of  action.  Judicially  declared 
in  Gary  v.  Ourlu,  lapra,  to  have  been  taken 
away  by  the  latter,  now  appears  as  section 
8011  of  the  Revised  Statutes.  It  was  in  force 
when  tbe  present  action  was  brought  and  is  as 
follows:  "Any  person  who  shall  have  made 
payment,  under  protest  and  in  order  to  obtain 
possession  of  merchandise  imported  for  him,  ir 


.  when  such  amount  of 
duties  was  not,  or  was  not  wholly,  t 
law,  may  maintain  an  action  In  the  Q 


wholly,  authorized 
by  law,  may  maintain  an  action  In  the  nature 
of  an  action  at  law,  which  shall  be  triable  by 


juiT,  to  asc«rlain  the  validity  of  such  demand 
ana  payment  of  dutiea,  and  to  recover  back 
any  excess  so  paid.  But  no  recovery  ahall  be 
allowed  in  such  action  unless  a  protest  and  ap- 
peal shall  have  been  taken  as  prescribed  in  sec- 
tion tweoty-nine  hundred  and  tlilrty  one." 

By  reference  to  the  14th  section  of  the  Act 
of  1864,  now  section  2981,  R.  S.,  it  will  ap- 
pear that  the  written  protest  must  be  made 
within  ten  days,  and  tne  appeal  to  the  Secre- 
tary of  the  Treasury  within  thirty  days,  from 
tbe  ascertainment  and  liquidation  of  the  duties 
by  the  proper  officer.  The  decision  of  the  Sec-  [242] 
relaiy  on  such  appeal  shall  be  final  aod  coodu- 
sive,  unless,  within  nine^  days  after  it  is  made, 
suit  is  brought;  and  no  suit  shall,  in  the  mean- 
time pendlne  the  appeal,  be  broucht  unless  the 
dedsfon  by  tlie  Secretary  shall  be  delayed  mora 
than  ninety  days  from  the  data  of  tbe  appeal, 
if  arising  upon  an  entry  at  any  port  east  of 
the  Rocky  Mountains. 

It  appears  to  us  quite  plain,  from  the  reading 
of  tbe  statute,  that  no  action  arises  to  the 
claimant.  In  such  cases,  until  after  a  dedsion 
against  him  by  the  Secretary  of  the  Treasury- 
and  that  his  suit  agalDSt  the  collector  is  barred 
unless  brought  within  nlne^  days  after  an  ad- 
verse dedsmn  upon  his  appeal;  but  with  die 
proviso,  that  if  eucta  decldon  is  delayed  more 
than  ninety  days  after  ibe  date  of  bis  appeal,  it 
is  at  the  claimant's  option  either  to  sue,  pend- 
ing the  appeal,  treating  the  deltas  adcnial.or 
to  wait  until  a  decision  is  in  net  made,  and 
then  sue  within  ninety  days  thereafter.  It  can- 
not be  that  he  is  obliged,  in  case  for  any  reason 
a  decision  at  tbe  Treasury  Department  is  de- 


layed beyond  the  appointed  time,  to  treat  the 
delay  as  an  adverse  aeddon,  and  to  t"*""  *~" 
suit  while  the  matter  Is  still  tuijuiNet. 
luinngsu 


Is  DO  language  In  the  Act  requmng  such  a 
dusloo;  It  is  inconsistent  with  the  lerma  t 


Then 


acon- 

, _  _  __  lermaactu- 

ally  employed,  and  is  not  founded  on  any  sufll- 
dent  reason.  Tbe  rif^t  10  sue  at  all,  before  the 
dual  decision  of  Ibe  appoti,  b  merely  inferred 
from  the  form  of  the  exception,  and  in  its  nat- 
ure la  pcrmisoive  and  not  perempiory.  The 
right  to  aue  at  any  time,  within  nlne^  day* 
after  the  dedsion  on  the  qipeal,  ii  dearlv  ^ven 
in  the  terms  which  declare  that  such  oedsion 
■ball  not  be  cooduslTe,  If  suit  is  brought  there- 
after, within  that  period;  and  the  prohibition 
against  suing  before  such  decision  Is  rendered, 
is  ex^Js,  with  tbe  saving  only  of  the  right  on 
Ibe  piut  of  tbe  ddmant  te  sue  befon  fual  de- 
daioQ  is  rendered,  if  nch  dedsion  ii  delayed 
tor  more  than  ninety  days  after  the  date  of  Uw 
»1 
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appeal.  But  there  U  nothinor  wblch  require* 
tdtn  to  cne.  until  after  such  decMon  hu  been 
rendered.  The  vbole  purpose  of  tbe  saving  In 
his  favor  evidenUy  1b,  that  he  shall  not  be  re- 
quired to  Wftlt  lODffer  than  ninety  days  after  hia 
■PS^ '°' "^  ^'^i'^^***'*"''  There  is  nothing  to 
[243]  forbid  his  waiting,  without  suit,  as  long  aa  he 
haa  icosoD  to  expect  a  favorable  decision  upon 
his  appeal. 

From  this  review  of  the  leglelation  and  ^dl- 
dal  history  of  the  subject  tt  is  apparent  that 
the  common  law  action  recognized  as  appropri' 
ale  by  the  decision  in  EltioU  v.  Saartieoui,  10 
Pet.,  187,  has  been  converted  into  an  action 
based  entirely  on  a  different  principle — that  of 
m  siatutOTy  liability,  instead  of  an  implied 
promise— whkh  if  not  originated  by  the  Act  of 
Congress,  yet  is  regulated,  aa  to  all  Its  inci- 
denU,  h;  express  statutory  provisions.  And 
gthe  -'     -     


-idloatlng  DueiKitTOcally  the  loteoUon  of  tha  LmI^ 
Uture  that  It  mlobt  pus  bran  ■«-•———•    ^^ 
&  Where  a  UlTBlleces  that  the   _ 

-1  and  rested  In  the  oomplainant  b , 

otthealle^un  la  DOtdi^tted  by  a  A 


leaUentli 

—  ML  AftH 

tedbradeci'- 

8l  Onder  a 


among  tl 


e  the  conditions  which  fix  the 


e  when  the  suit  may  begin,  and  prescribe 
the  period  at  the  end  of  which  the  right  to  sue 
shall  cease.  Congress  having  undertaken  to  reg- 
ulate the  whole  sublect,  its  legislatior  ' 


sentativee  of  those  who  have  deceased  by  the 
unavoidable  delays  in  deciding  appeals  in  the 
Treasury  Department,  and  the  alwence  of  a 
definite  p^od  of  time  bevond  which  no  suit 
shall  be  brought,  it  is  for  Congress  alone  to  ap- 
ply the  needful  remedy. 

It  follows  that  In  such  casee,  of  which  the 
present  is  one,  the  limitation  laws  of  the  State 
in  which  the  cause  of  action  arose,  or  in  wblch 
the  suit  was  brought,  do  not,  under  sec.  721, 
R  8.,  furnish  the  rale  ol  decidon,  and  that  it 
was.  therefore,  an  error  in  the  circuit  court  to 
apply,  aa  a  bar  to  the  action,  the  limitation  pre- 
scritJed  1^  the  Statute  of  New  York. 

For  that  errvr  the  judgment  it  accordingly  r> 
veritdand  the  eavteremaiuied,  with  ' 
to  grant  a  fuv)  trial,  and  it  it  lo  ordered. 

Jfr.  JWMm  FI«ld  did  not  dt  in  this  caw  and 
look  no  part  in  its  decision. 
Truecopr,  Teat:  _ 

James  H.HcEenne;,CIerk,8up.0aiu1:.IT.f 

ated-110  n.  a.,  STS,  ML 


t«**]     LOUISVILLE  AMD   NASHVILLB  RAIL- 
ROAD COMPANY,  P(ff.  in  Err.. 

UANUBL  PALMES.  Collector  of  Revenue 
for  the  Stats  of  Fhonmx  asd  for  the 
CotrsTY  OF  Ebcavbia,  m  akd  fob  Ebcau- 

BU  CODHTT. 

(See  8.  (X.  Reporter^  ed^  tM-2e&> 
Jmrnutiityfrom  taxation — tranter  ef,  lo  ancthcr 
eorporation—etale  dedtiant,  ieA«n  nctfittowed 
—rutccfproperti/. 


vompany  does  not  pass  bj  vlnue  of  a  oonveya 
of  tba  idlroad  and  Ita  tiaocblsea,  Inrt' requlrw 


r«ctlmiioiial>lB  In  law  oannMbs  >d 


_  state  OensUtutloD  wldob  tarMk  Oa 

Legislature  from  exempUng  the  piuyurtjof  nl- 
roao  ooiporatlon*  from  tantioD,  tlia  IiecWsttn 
oannoCcraete  mob  BoorporatloD  eap«UemSva( 
aoqutrfawand  boldtav  proper^  bee  teHn  IWdttr 

4.  Id  oon^aerinf  Trtiethartlte  JudauMiitcfasMi 
oouTtKave  ^leot  Ibalav  of  tlie8WswhkA,tai(to- 
latioQ  of  the  ConstltutJoQ  of  the  United  »Stet.  lab 
pain  the  obUcaClon  of  aoontiact,  thlsooiutdeada 
for  itaelf  independeotl;  of  the  deolAni  of  tkeMte 
oourt,  wtietber  there  Is  ■  oontiMt,  and  wfaaair  Hi 
obllntlon  la  lmpali«a. 

Of  the  deeWon  of  the  qnestfon  as  to  Um  eiM- 
enoe  of  the  alleaed  ooDtraot  raqidiea  a  ooortruotiM 
of  state  constitutions  and  lawa,  thk  ootnt  k  not 
neoeMorll}-  ^vemed  by  previous  decfatona  of  tbt 
-■-*-  -nurts  upon  the  laine,  or  gliollar  potnt^  ei< 
'b  era  tbey  bate  been  so  flrmlf  wtabUibed  a 

Argued  Nov.  8, 9, 1883.    Decided  Sin.  t»,  ISIS. 

F  ERROR  to  the  Supreme  Court  of  the  8la» 
of  Florida, 

The  history  and  facts  of  the  case  fuDy  appear 
in  the  opinion  of  the  court. 

Mr.  Jolm  L.  CaAwmUlmAwe,  for  iduntilt 
In  error: 

We  submit,  that  entirely  apart  from  the  Act 
of  1856,  under  which  the  property,  as  prop- 
— ty,  was  exempted,  this  properly  was  partica- 

:\yr  exempted  by  special  etatu tea, whereby  tie 
Legislature  of  Florida  cxpresEly  antiioriiralhe 
transfer  of  theexempUoD,  holding  out  toawv 
purchaser  exemption  from  taxation  as  one  of 
the  benefits  accruing,  in  order  to  Induce  a  par 
chase  and  secure  the  operation  of  the  road. 

Wittan  v.ff^in«,10SU.S..iai(XXVL,«^ 
S.R  Co.  v.  Hiehi.  0  Ba«.,  M2;  BumdirrtT. 
iV*<».  18  WfJI..244(83U.  S.,XXI..  SM);fi 
B.  Co.  V.  Oaiiia,  97  U.  8..  711  (XXIV.,  lOMh 
S.S.O0.V.  Hamblen  (S>.,10aD.  8.,  277  (XXVL, 
162). 

The  decision  of  Oomalet  v.  SulUvan,  16E1a., 
791 ,  inures  b]^  way  of  estoppel  in  favor  of  the 
other  companiee  succeeding  lo  the  property,  li 
privies  in  estate  with  Sullivan,  the  nominald^ 
fendant  iu  error  in  that  case. 

BiE.Estop.,liiii.,4S,M-5;284;OooI(J,Const 


(C.  C),  410;  Smith  v.  SimoehM,  7  How.. 
188:  PrOle  v.  Bd.  ofSuprt..  8  Bisa.,  858;  /f«Mr 
v.Boyd,26'Wia.,W6:State-r.B.a.  a>.,  13^ 
Car..  290. 


^lopeitj  concerned. 

&o.  Abr..  tit.  Estoppels,  pt.  IS;  Adam*  v. 
Bamet.  17  Mass.,  865;  SeUy  r.  DmA'ii.TO  DL, 
880:  Statev.  B.  R  Ch.,  19  S.  Cu.,  814. 

Even  if  the  question  of  the  power  of  a  State 
to  grant  the  exemptioD  were  open  to  dia^iaioa 
in  this  case,  that  question  has  long  cince  bev 
definitely  settled  here. 

JV«u  Jer«nfv.)PiCl*[>n,7Craoch,  IH;  JfflnM 
£*.».  ateOy,  1  Black. 486  (66  UVS.,  XVTI.lTJfc 
Some  ofPriemOett^.  Botm,  8  WalL,  4S8  (70  U. 
S.,  X£t,.W6);£.  B.  Oo.y.  Bald.  18  Wai.M 
(60  U.  S^  SX,6e8);  R. R  Oo.r.  Reid,  18  WalL, 
269(60  IJ.  8.,  XX,  S70);  atnytwy  r.  Ogtm, 
IS  WaU.,  U»  (88  V.  8..  ISZI.,  881% 


U9  0.8. 
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LouTSTTixB,  KTC,  R.  R.  Co.  T.  Fauces. 


The  talc  of  an  exempt  railroad,  with  Bit  its 
"prlvllegei  and  Immunities,"  wlllpaa  excrap- 
tioD  ttoia  taiatioD  to  the  purchaser. 

B.B.CB.V.  Hiek»,  9  Bait.,  443;  R.  R.  Co.  v. 
SamHen  Co.,  103  TJ.  8..  377  (XXVI.,  182); 
afi.  Oe.  ■».  Oaina.  8  Fed.  Bep„  2B«;  3  Flip., 
m-.  Band  T.R.R.  Co..  17  B.  Car.,  310;  see, 
itoo,  SttB  Jertty  v.  "WiUon  (ivpra);  State  v. 
WhilwrOi.  8  Lea.,  604);  R.  R.  Ca.y.  Pt^ender, 
JSMinn.,  217;  6oiaaU*Y.SuU\ta-n.l6  Fl(u,701; 
B.ROo.-r.  Parser,  14  Minn..  828;  B.  R.  Co. 
1.  Dead  Oo^  7  Am.  &,  Eng.  R.  R.  Cas.,  848. 

Xtttn.  £■  A.  Perrr  and  Cfeo.  P.  Raneg, 
A<^0M,  qf  Fiarida,  for  defendant  in  error. 

Xr.  JutHet  HmttbewB  delivered  tbe  opinion 
of  the  court: 

ThU  la  a  wrilof  error  hringfne  inn  review  a 
decree  of  the  Supreme  Court  ot  Florida,  dis- 
■Divlng  a  bill  in  equity,  filed  bj  the  plaintiS  In 
error,  which  sought  to  enjoin  the  d^endant,  a 
Collector  of  Revenue  under  the  laws  of  Florida 
for  the  Coant;  of  £«cambla,  from  collecting,  by 
a  nie  of  .property  levied  on  for  that  puipoae, 
certain  taiee  clamed  by  Urn,  to  be  due  from 
the  complalnaot. 

The  ground  of  our  Juriadictlon  is,  as  slated 
and  diown  In  the  record,  that  In  the  cause 
wherein  the  decree  complained  of  was  rendered, 
llMn  was  drawn  in  question  the  validity  of  a 
•taUte  of  tbe  Stale  of  Florida,  to  wit:  "An 
Act  entitled  An  Act  for  tbe  Assessment  and 
Collection  of  Revenue,"  approved  March  6, 
"^1,  wherein  and  whereby  certain  taiea  for 


Pensacc^  In  tbe  Slate  ot  Florida,  to  tbe  north- 
m  homuhry  of  the  State  of  Florida,  In  tbe  di- 
rection of  Hontgomery,  Alabama,  of  which  rail- 
raad  tbe  pUlntuf  In  error  Is  in  possession  and 
Is  own  v;  the  validity  of  this  statute  being  quea- 
tloocd  OD  the  ground  that  It  was  repugnant  to 
tbe  Constitution  of  the  United  States,  In  that  it 
fnpalred  the  obligatloD  of  a  contract,  and  the 
dedsicai  of  the  Supreme  Court  of  Florida  tving 
In  favor  of  its  valioity. 

Tbe  Gontnct,  the  obligation  of  wUcb  n  k  al- 
lied has  been  thus  Impaired,  and  of  which  tba 
plahitUf  In  error  claims  the  benefit.  Is  asserted 
lo  arlae  as  foUows: 

Tbe  Genera]  Assemblv  of  the  Slate  of  Florida 
passed  an  Act,  which  tooV  ellect  January  0,1859, 
entitled  "An  Act  to  Provide  for  and  Encour- 


._  "  Tbe  Constitution  of  the  State  declares 
'  that  a  Uberai  system  of  internal  improvemenls 
bring  esacntlsl  to  ibe  development  of  tbe  re- 


provanentt  la  relation 

gable  atreams,  and  to  provide  for  a  suitable 
appttcatJoo  of  snch  funds  as  may  he  appropri- 
attdfor  sodilnipiOTraMnts.'"  TheActthen 
MotaeJa  to  cieata  an  tntemal  improvement 
fund  lo  aid  in  Ibe  eoutmctlon  of  certain  de- 
scribed fsSraad^  and  other  works  ot  Inter- 
■al  ImproTeaient,  ij  meansot  coroorations  or- 
fwbed  or  to  be  cbartered  for  that  purpose; 
sad  tbe  18tb  section  provides  as  foUows: 

"llwttbecvllalstockof  any  railroad  com- 
l«tD.B. 


rorercr  exempt  from  taxation,  and  the  roads, 
their  fixtures  and  appurtenances,  Inciuding 
workshops,  warehousts,  vehicles  and  property 
of  every  description  needed  for  the  purpose  of 
transportation  of  freight  and  passengers,  or  foi 
tbe  repair  and  maintenance  of  the  roads,  shall 
be  exempt  from  taxation  whUe  the  roads  are 
under  construction  and  for  tbe  period  of  thlrty- 
flve  years  from  their  completion,  and  that  all 
tbe  officers  of  the  companies,  and  servants  and 
persons  In  tbe  actual  employment  of  the  com- 
panies, be  and  are  hereby  exempt  from  per 
forming  ordinary  patrol  or  millda  duty,  work- 
ing on  public  rtwos  and  serving  as  lurors." 

By  an  Act  of  the  General  AssemDly  ot  Flor- 
ida, approved  December  14,  1865,  ft  was  en- 
acted "That  a  line  of  railroad  to  be  constructed 
from  the  City  of  Fensacola,  or  any  other  point 
or  points  on  the  waters  of  Pensacola  Bay  or  the 
waters  of  St.  Andrews  Bay,  to  the  north  line 
of  tbe  State,  leading  in  the  direction  of  Moot- 

Smery,  Alabama,  shall  be  cooaldend  propei 
provements  to  be  aided  from  tbe  Internal  im- 
provement  fund  in  the  manner  provided  for,  oi 
may  hereafter  be  provided  for^  In  '  An  Act  to 
Provide  for  and  Encourage  a  Liberal  System  ot 
Incemal  Improvements  In  tbe  State,'  i^iproved 
January  0,  18SS." 

The  A '*'"'■"■  and  Florida  Railroad  Com- 
pany, by  an  Act  approved  January  8, 1868,  bad 
ueen  Incorporated  to  build  a  ra&road  faJIIng 
within  that  description,  to  extend  from  some 
point  on  tbeBuyof  Pensacola  to  some  point  on 
the  boundary  Ime  between  the  States  of  Flori- 
da and  Alabama,  to  meet  and  connect  with  a 
railroad  leading  thence  to  the  City  of  Mont- 
gomery. This  company.  It  la  alleged  in  the  ,..„ 
bill,  built  and  for  a  time  operated  Uie  line  of  l«*1 
railroad  contemplsted  by  Ita  charter,  and  be- 
came entitled  to  tiie  bcneflta  and  privileges  of 
the  Internal  Improvement  Act  of  1866,  by  ac- 
cepting its  provisions  and  complying  wlui  its 
condltJuiB.  Its  line  of  railroad  was  completed 
about  January  1, 1860. 

Bv  virtue  of  a  decree  of  foreclosure  and  sale 
at  the  suit  of  trustees  of  a  first  mortgwe,  to 
satisfy  the  bonds  secured  thereby,  tbe  railroad 
of  the  Alabama  and  Florida  Railroad  Company, 
and  all  tbe  rights,  privileges  and  franchisee  of 
the  said  company,  were  sold  and  conveyed  on 
AiunistT,  1872, 10  one  A- B- Maxwell,  bis  hein' 


uuii  cimieu  uy  uio  lawn  oi  jtiuhua. 
M  original  Act  incorporating  the  last  named 
pany  was  passed  July  18,  1868,  but  It  ap- 
s  to  have  neen  reoivanixed  by  an  amend- 


cola  and  LoulsviUe  Railroad  Company,  a  cor- 
poration created  by  the  laws  of  Florida. 

Theorigi--'  ■  — ' j__.L_i,_.  __ 

company  v 

pears  tohi  =  ,_ 

atory  Act,  which  took  etiect  February  4, 1873, 

tbe  IBth  section  of  which  Is  as  follows: 

"  That  the  Pensacola  and  Louisville  Railroad 
Company,  having  become  the  aadgnee  of  the 
Alabama  and  Rorida  Railroad  of  Florida,  and 
the  franchises  ot  the  said  corporation,  and  be- 
ing in  possession  of  and  operating  tbe  said  lirw 
of^roaa,  wblcb  corporation  was  exempt  tmta 
taxation  tot  a  limited  period,  the  said  Pensa- 
cola and  Louisville  RaUroad  Company  aiul  Its 
property,  now  owned  or  hereafter  to  be  ac- 
quired, dull  also  be  exempt  from  taxation  dur- 
mg  the  remainder  (d  said  period." 

On  May  fl,  1876,  In  pursuance  ot  a  decree  ot 
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the  CIrcnit  Court  of  the  State  of  Florida,  sit- 
ting fn  Leon  County,  a  sale  and  convevance 
was  made  ttanstertug  the  title  of  ne  Peosa- 
cola  and  Louisville  Iteilroad  CompaDT  io  and 
to  its  road  and  other  property,  ' '  together  with 
all  the  franchisee,  rights,  prfvileges,  easements 
and  immunities"  of  that  coinpanj,  to  the  Pen- 
sacola  Railroad  Company.  This  company  was 
a  corporation  of  the  State  of  Florida,  created 
by  an  Act  of  the  General  Assembly,  wiiich  took 
eflect  February  27.  1877.  The  2d  section  of 
that  Act  ia  ns  follows: 

"Sec.  2.  Stii/urtterenartaf,  Thattheaaid 
Pcnancola  Railniad  Company  be  and  it  is  here- 
y{48]  by  authorized  and  empowered  to  acquire  by 
purchase  and  assignment  all  the  property, 
rights,  franchises,  privileges  and  ImmunitieB  of 
the  Pensocola  and  Louisville  Railroad  Com- 
^ny,  a  coiportLtion  created  by  an  Act  of  the 
General  Assembly  of  the  Stale,  approved  July 
16,  A.  D.  1868,  whether  the  some  were  icquired 
under  the  laws  of  the  States  of  Florida  or  Ala- 
bama or  the  taws  of  the  United  Slates,  or  as  the 
asd^ee  and  successor  of  the  Alabiuna  and  Flor- 
ida Railroad  Company;  and  upon  completion 
of  the  said  purciiuse  and  assignment,  th( 
Pensacola  Railroad  Company  sliall  be  deemed 
in  law  and  eaultj  to  be  fully  invested  with  and 
entitled  to  all  the  said  proper^,  rights,,  fran- 
chises, privileges  and  immunities  of  said  Pen- 
sacola and  Louisville  Hailroad  Company,  as 
though  the  same  were  originally  granted  to  or 
acquired  by  the  said  Pensacola  Railroail  Ccr  a- 
pany." 

By  the  18th  section  of  the  Act  of  1872  amend- 
fng  the  charier  of  the  Pensacola  and  Louisville 
Railroad  Company,  it  was  provided  that  "It 
shall  be  lawful  for  said  company  lo  purchase, 
lease,  acquire  an  interest  in,  to  unite  or  con- 
solidate with,  lease  or  sell  to  any  other  railroad 
company  in  or  out  of  the  State,  and  to  moke 
the  same  one  company,  with  a  consolidated 
stock  and  property  and  with  one  btmrd  of  dl- 
reclore,"  etc 

The  right  under  this  section  to  sell  and  tfaa» 
fer  ila  property  and  franchises  to  a  corporation 
of  anoUier  State,  It  is  claimed,  passed  from  the 
Pensacola  and  Louisville  Bailroad  Company  to 
the  Pensacola  Railroad  Company;  and  accord- 
inglv,  on  October  20.  1B80,  the  Pensacnia  Roil- 
roaa  Company  conveyed  to  the  Louisville  and 
Nashville  Railroad  Company,  the  plainltfl  In 
error,  its  railroad  from  its  iunction  with  the 
Mobile  and  Montgomery  SoilwBy  to  its  termi- 
nus in  Pensacola  Bay,  its  property,  real  and 
personal,  with  certain  exceptions,  all  its  fran- 
chises, except  the  franchise  to  be  and  exist  as  a 
corporation,  rights,  privile^,  easements  and 
immunities,  by  virtue  of  which  convevance  the 
plaintiff  in  error  clsinis  in  the  liill,  mat  It  be- 
came entitled  to  all  the  rights,  property,  privi- 
leges, franchises  and  immunities  of  ibe  Ala- 
1249]  baiiiB  and  Florida  Railroad  Company,  the  Pen- 
sacola and  I»uisvil1e  Railroad  Company  and 
the  Pensacola  Railroad  Company,  under  the 
various  Acta  incorporating  these  companies  and 
Acts  amendatory  of  the  same. 

Theplaintift  in  error,  the  Louisville  and  Nash- 
ville Railroad  Company,  is  u  Corporation  of 
Kentucky,  and  by  an  amendment  to  its  charter, 
which  took  effect  March  d.  1HT8,  reciting  Hint 
Its  stockholders  had  become  largely  inlercstcil 
in  the  commerce  and  nilroad  business  betwi 
»S4 
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.  States  of  Kentucky  and  Tennessee  and  th 
southeast,  and  the  aeveisl  railroad  eonnecHou 
in  that  part  of  the  countiy,  by  an  extenalDn  li 
its  svstem,  was  enabled  "to  operate,  kaw  or 
puruiase,  upon  such  temu  or  ui  socb  muaa 
as  they  deem  best,  any  railroad  la  any  Via 
State  or  States  deemed  necessair  for  the  po- 
tection  of  the  Interest  of  the  stockboldeis.' 

The  exemption  from  taxation,  maXei  bf  te 
18th  section  of  the  Internal  Improvemeol  id 
of  1856,  is,  in  every  respect,  rimHar  to  tU 
which  was  declared  In  Morgtm  v.  LoviiaM, 


>  be  inferred  that  the  exemption  of  the  prop- 

~~  of  the  company  was  Intended  to  be  <rf  tu 

e  character  as  that  declared  in  referenttU 


.pital  slock  and  to  Its  officers,  si_ 

employit,  and  that  all  alike  were  privilege 
personal  to  the  corporation  or  to  iiMividiBb 
connected  with  it,  entitled  to  them  bj  the  lav 
of  the  law.  This  exemption,  therefon,  did  not 
^Es  from  the  Alal»ma  and  Florida  Itailroid  [ 
Company  to  the  Pensacola  and  LoulSTille  Rvl- 
rood  Company  by  the  conveyances  whidi  ptMd 
the  title  to  the  rulroad  itself,  and  Co  ibe  ftu- 
cblses  connected  with  and  neceaaary  [o  iisoca- 
struction  and  operation. 

This  conclusion  is  confirmed  l^  the  18(li  nc- 
tion  of  the  Act  of  February  4,  1872,  fwi««iliij 
the  charter  of  the  Pensacola  and  LouiiviDe  Riil- 
road  Compaqy.  That  section  redtes  that  Ibi 
last  named  company  havingbecome  aadgotc  c' 


the  Alabama  and  Florida  Railnad  Cwnpsni 
snd  of  its  franchises  and  proper^j  "Whioiai 


empted  from  taxation  auring  th«  remainder  of 
said  period."  Here  the  oripnol  exemp(k«  is 
declared  lo  be  the  privilege  of  the  Fkutda  ■■£ 
Alabama  Railroad  Company,  the  Mrticnlarnv' 
poraUon  to  which  it  was  grantea,  and  the  w 
ceasity  for  conforing  it  by  &  new  legiiliiin 
KTont  upon  tlie  aasif^ee  of  the  property  and 
franchises  of  the  original  corporation,  rests  upon 
the  implication  that  the  exemption  did  not  iib> 
to  it  by  the  aadgmneat  between  the  pm^ 
And  the  furUier  mference  is  equsUy  necesMit. 
that  the  exemption  transferred  or  created  u  tw 
new  compAny  by  the  temu  <d  the  l^jslatin 
grant,  is  idendca]  in  its  cbaiscter  aa  a  persoml 


But  the  Sd  section  of  the  Act  of  Febrwt 
37,  1877,  incorporating  the  Penacola  RaibiMil 
Company,  authorized  and  empowered  it  to  ic- 
quire,  by  purchase  and  assi^unent,  all  Uk 
property,  rights,  franchises,  piiv{|»ea  and  im- 
munities of  the  Pensacola  and  LotmviDe  Rail- 
road Company  and,  upon  completion  of  weA 
purchase  and  asdgnment,  declared  that  tbe  for- 
mer should  be  deemed,  in  law  and  in  equin,  W 
be  fully  invested  with  and  entitled  to  all  the 
said  property,  rigbis,  franchises,  privilegeERiMl 
immunities  ns  though  the  same  were  originall* 

f  ranted  to  or  acquired  by  the  said  PeDMCol* 
lailroad  Company. 
It  is  claimed  that  this  language  !■  bnod 
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enough  to  cover  the  asaignment  and  transfer  of 
the  Immanjtj  from  taxation  granted  to  the  Pen- 
lacols  and  Louisville  Railroad  Compan;  bj  the 
18th  section  of  Ita  charter.  And  we  are  of  thU 
opinion.  The  language  is  couprehensive  and 
unequivocal,  and  the  word  "inuuunity"  is  apt  to 
describe  the  exemption  cLiimed.  It  admiia  of 
no  doubt,  we  think,  If  tlie  Pensacola  and  Louis- 
ville Kaiiroad  Company  were  entitled  to  this 
exemption,  and  if  the  legislative  ^raut  of  au- 
thoii^  to  make  and  accept  lliie  assignment  of 
It  was  valid  and  eSeciive,  that  the  right  to  be 
exempt  from  tozaiion  according  to  its  terms 
pasaeo  to  thePensacola  Railroad  Company.  But 
It  must  be  borne  in  miad  that  it  must  be  taken 
to  have  vested  in  the  latter,  if  at  all,  precisely 
as  It  bttd  in  the  former^  that  is,  as  a  personal 
(^vilege.  The  assignment  in  the  particular  in- 
•tance,  ba~'  I  upon  the  egress  authority  of  a 
new  euaciiuent,  did  not  unpart  to  the  immu- 
nity the  quality  of  general  assignability  to  other 
•occesaors  in  the  liile  to  Qie  property  and  f  ran- 
chifes,  cloimiii^  only  under  a  conveyance  '••^ 
tween  the  patties. 

The  title  of  the  plaintiti  in  error,  therefore, 
to  the  exemption  claimed,  must  be  supported  by 
■ome  other  authorilv.  This  is  claimed  to  he 
found  in  the  general  poner,  given  by  the  13th 
•ection  of  Its  charler.to  the  Feasacola  and  Louis- 
ville Railroad  Company  U>  lease  or  sell  to  or  con- 
•olidate  with  any  other  railroad  company  in  or 
out  of  the  StaUi, which  power  passed  with  others 
to  the  Pcnsacola  Railroad  Company  by  the  2d 
•cciion  of  its  charter.  But  as  we  have  already 
•een,  and  M  was  decided  in  M&rgan  t.  Louin- 
**<•  [fupro],  and  Wilaen  \.  Oaina,  108  tJ.  S., 
417  [XXVL,  401],  theesemption from taiatlOQ 
doa  not  pass  by  virtue  of  a  conveyance  of  the 
railrowl  ud  lla  fnmcbises,  which  was  all  the 
Pensacola  Railroad  Company  could  pass  under 
tlwt  authority,  bat  requires  for  its  transfer  some 
particular  and  express  deecriptlon,  indicating 
uDequlvocally  the  InlentioD  of  the  I^slaiure 
that  It  might  pass  by  anassignmcnt.  Thatdoee 
oot  exist  in  this  cose,  and  the  exemption  claimed 
by  the  plainiifl  in  error  fails  because  it  was  not 
•od  could  not  be  transferred  to  It,  under  the 
law,  by  the  Peusacola  Railroad  Company. 

It  i*  ooa^l  to  avoid  this  conclusion  by  con- 
vertJD!;  the  question  into  oneof  pleading.  It  is 
Mid  that  the  bill  alleges,  as  a  matter  of  fact, 
that  tbe  exemption  passed  to  and  vested  in  the 
complainant  below,  and  that  the  truth  of  the  al- 
l^atioD  Is  admitted  by  the  demurrer.  But  this 
ie  Duller  of  law;  tbe  documents  of  title  areex- 
bibiled  vrith  the  tdll  and  constitute  part  of  the 
reoofd;  and  we  take  judicial  notice  of  their 
legal  effect.  A  fact,  Impossible  In  law,  cannot 
be  arfmiiled  by  a  demurrer.  In  Wilim  v,  Gaine* 
[gupm],  it  wai  Inferred,  in  the  face  of  a  demur- 
fer,  claimed  (o  be  an  admission  of  a  contrary 
allegation,  that  the  sale  did  not  pass  any  riebts 
of  property,  not  described,  aa  within  tbe  lien 
at  tbe  mortgage. 

We  have  thus  shown  that  the  claim  of  the 

IntifT  in  error  to  tbe  exemption  alleged  fails. 


ptaintifTii 
becwiseU 


mppmx,  on  further  examination,  that  it  fails  for 
a  dlatlnct  and  deeper  reason,  namely:  because 
the  rrniMrnla  B^uoad  Company  was  Itself  not 


■  tocoiponted  by  tbe  Act  of  February  2 
l«t  r.  a.  U.  B.,  Book  37. 


section  of  the  Act  of  Febniarv  4,  ISTOj  waaex- 
presslv  declared  to  be  granted  to  the  hitler. 

Both  the  statutes,  however,  were  passed  by 
tbe  General  Assembly  of  Florida,  acting  under 
the  Constitution  of  that  State  which  went  into 
eSect  In  1868. 

Article  XII.,  section  I,  of  that  Constitution, 
is  as  follows: 

"The  Legislature  shall  provide  for  a  uniform 
and  equal  rate  of  ta.\ation,  and  shall  presicribe 
such  regulations  as  shall  secure  a  Just  valuation 
of  all  property,  boti  real  and  personol,  except- 
ing such  property  as  may  be  exempted  by  law 
for  municipal,  Mucational,  hterary,  scientitic, 
religious  or  charitable  purposes." 

And  article  XIII.,  section  34,  is  as  follows: 

"The  property  of  all  corporations,  whether 
heretofore  or  hereafter  incoroorated,  shall  be 
subject  to  taxation,  unless  sucn  corporation  be 
for  religious,  educational  or  charitable  pur- 

Inl87S  this  clause  was  amended  SOBS  to  read     rgKd.i 
as  follows:  ^*^*' 

"  The  property  of  all  corporations,  whether 
heretofore  or  hereafter  Incorporated,  shall  be 
subject  to  taxation,  unless  soch  property  be  held 
and  used  exclusively  for  reUgious,  educational 
or  charitable  purposes. " 

It  Is  under  the  authority  and  in  pursuance  of 
the  mandates  of  these  constitutional  provisions 
that  the  Legislature  passed  the  Act  oiManA  S, 
1831,  under  which  the  road  of  the  plaintiff  In 
error  is  subjected  to  taxation,  and  tne  validity 
of  whidi  ii  nere  undor  review. 

It  catuot  be  and  is  not  contended  Otat,  under 
these  constitutional  limitations,  the  Legislature 
of  Florida  could  make  an  original  grant  to  a 
railroad  corporetion.exempttngila railroad  prop- 
erty from  taxation. 

Rut  the  grant  to  the  Pensacola  and  Louisville 
Railroad  (%mpany  by  the  Actofl873,  and  that 
to  tbe  Pensacola  Railroad  Company  by  the  Act 
of  1877,  though  In  form  the'renewnl  or  transfers 
of  provlousty  existing  grants,  were  in  fact  the 
creation  of  new  ones.  In  Trawkr.  Ma0iirt,  18 
Wall.,  8B1-4O0  [85  V.  8,,  XXL.  038-947],  it 
was  said,  speaking  of  similar  provisions  in  tbe 
Constitution  of  Missouri:  "The  inhibition  of 
the  Constitution  applies  in  all  Its  force  against 
the  renewal  of  an  exemption  equally  asualnst 
Its  original  creation;"  and  infield*  v.  OAi^,  65 
U.  S,.  810  [XXIV,,  857],  It  was  decided  ihatln 
cases  of  corporations  created  by  consolidation 
the  powers  of  the  new  company  did  not  pass  to 
It  by  transmission  from  ita  constituents,  but  re- 
sulted from  a  new  legislative  grant,  that  could 
not  transcend  the  constitutional  authority  ex- 
isting at  the  time  It  took  effect  It  follows  that 
the  exemption  from  taxation  In  terms  contained 
In  the  charlen  of  1873  and  1877  were  void,  as 
unauthorized  and  prohibited  by  the  State  Con- 
stitution of  1868. 

It  does  not  weaken  this  conclusion  to  say  that 
the  exemption  contained  In  the  Internal  Im- 
provement Act  of  185B  was  authorized  t?  the 
Constitution  of  the  Stale  then  in  force,  which 
may  be  admitted,  and  that  it  was  airignable  In 
Its  natura  or  by  its  terms.  In  such  maimer  that 
It  became  Impressed  upon  the  property  itself 
08  K» 
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Into  wfaoseaoerer  tunda  It  should  afterwaida 
come,  following  ibe  title,  like  an  easement  or  a 
IXSSl  covenant  nmning  witli  the  land,  which  we  have 
shown,  however,  not  to  he  the  case;  for,  even 
on  that  BQppoeiuon,  the  inivilege  is  one  that 
most  be  exercised  W  some  person  capable  in 
lawof  aoceptingandezerd^git  Theconcep- 
tion  of  an  inunnnl^  that  is  impreesed  upon  the 
thing  in  reapect  to  which  It  ie  gmi  led  is  purely 
metaphorical.  The  nant  is  to  a  perBon  In  re- 
spect of  a  thing,  and  It  is  said  to  inhere  in  or  be 


attat^ked  to  the  thing  only  when  bj  its 
the  giant  li  aBsignable  b;  a  conveyance  w  uie 
thing,  and  passra  as  an  incident  with  the  title 
to  each  sncceBsoT.  There  mnat  always  be  a  per- 
son capable  not  only  of  receiving  the  title,  out 
abo  of  accepting  the  conditions  accompanying 
it,  and  which  constitnte  the  exemption;  outer- 
wise  the  conditiDns  become  imposdole  and  void. 
After  the  adoption  of  the  Coiistitution  of 
Florida  of  J86e,  there  could  be  no  corporatloii 
created  capable  In  law  of  accepting  ana  enjoy- 
ing mch  an  exemptfon,  for  that  was  prohibited 
b^  the  constitutional  provisions  that  nave  been 
cited.  In  the  case  of  the  Pensacola  and  Louis- 
ville R^lroad  Company,  in  1872,  the  capacity 
at  that  tdme  to  receive  this  privilege  depended 
altogether  upon  the  legislative  Act  amending  its 
charter  to  that  effect;  and  if  any  doubt  "  '~ 


le  prohibition  which  forbids  the  Legislatnre 
irom  exempting  the  property  of  railroader— - 
rations  from  tsoatlon,  makes  it  Impossibli 
the  Legislatura  to  create  such  a  conxiratiOQ  ca- 

Kble  m  law  of  acquiring  and  holding  property 
«  from  liebili^  to  taxation. 
It  has,  however,  been  earnestly  weed  upon 
us  in  argument,  by  counsel  for  Uie  paaintin  in 
error,  that  the  Snpreme  Court  of  Florida,  in 
the  cose  of  OonMiet  v,  Sullivan,  16  Fla.,  7B1, 
explicitly  decided,  in  opposition  to  the  views 
we  have  expressed,  that  the  railroad  and  prop- 
erty, the  subject  of  this  litigaUoQ,  then  held  by 
the  Pensacou  and  Louisville  Railroad  Com- 
pany were  exempt  from  taxation,  according  (o 
the  terms  of  the  provision  In  the  Internal 
provement  Act  of  1898;  and  It  Is  pressed  upon 
us  as  a  conclusive  determination  of  the  law  of 
Florida  upon  the  point, 
[S56]     tlve  In  the  present  case, 

Slalntift  in  error,  havini. 
ecision,  acquired  its  title,  may  be  presumed 
have  acted  upon  the  faith  of  it. 

This  presumpIioD  is  not  pressed,  however, 
the  extent  of  establishing  a  contract  between 
the  plainUff  in  error  and  the  State  of  Florida, 


an  estoppel  agalDSt  the  State  as  re»  hidicata, 
with  an  equivalent  effect.  The  decision  cited, 
therefore,  cannot  be  allowed  any  greater  effect 

asanoutboritythanought  tobe^ven,  inr 

of  this  description,  to  Uie  Judgments  of 
tribunals. 
The  question  we  have  to  consider  and  decide 


don  of  a  contract  In  reaching  a  conduslaBw 
that  point,  we  decide  for  ourselvea,  IndqaMl- 
ently  of  the  deddon  of  the  state  court,  wbobo 
there  Is  a  contract,  and  whether  its  (diligatKHi  n 
impaired;  and  if  the  decision  of  Uie  qwstioiiii 
to  the  existence  of  the  alleged  contract  lequim 
'  construction  of  State  Constitutions  andhwi, 
'B  are  not  necessarily  governed  by  prerioM 
decisioDS  of  the  state  courts  upon  the  eudc  « 
similar  poliiia,  except  where  they  have  beam 
flrnily  eatabli^ed  as  to  constitute  a  ruJe  of  prop 
erty.  Such  has  been  the  unLtorm  and  well  ^ 
tied  doctrine  of  this  court.  Bankt.  JTaicp.lt 
How.,  3fl»-891. 


said  by  Chief  JutUce  Tann  la  Um 
caae  oi  i.  Int.  d  T.  Co.  v.  DeboU,  16  How,, 
418-482:  "  But  this  rule  of  interpretation  is  too- 


they  should  be  made  in  the  form  of  a  Isv.  Fcr 
it  would  be  impossible  for  this  court  to  «ia- 
else  anv  appellate  power  In  a  case  of  this  kind, 
unless  it  was  at  libera  to  interpret  for  itsdf  the 
instrument  relied  on  as  a  contract  betwem  <b( 
parties.  It  must  necessarily  detJdewbetheiik 
words  used  are  words  of  contract,  and  wbU  ii 
their  true  meaning,  before  it  can  detenniat 
whether  the  obligation,  the  Instrument  ataud. 
has  or  has  not  been  linpaiitd  by  the  law  nuD-  !■ 
plained  of.  N'ow,  in  forming  Its  Judgnait  op- 
on  this  subject,  li  can  make  no  differeoce  wb^ 
er  the  Instrument  clamed  to  be  a  contract  it  ■> 
the  form  of  a  law,  passed  by  the  Legislatun.H 
of  a  covenant  or  agreement  by  one  of  its  affsH 
acting  under  the  authority  of  the  Stale." 

To  the  some  efTect  are  the  cases  of  Bini  t. 
SkfUy.  1  Black,  436  [66  U.  8.,  XVH.,  ITSIsnd 
Bridge  Prmrt.  V.  HobokenCo.,  1  WaU-,  118 (» 
U.  6.,  Xm,  5711- 

It  is  true  that  in  aU  these  cases  the  state  courts, 
whose  Judgments  were  brought  into  review,  lial 
construed  the  statutes  as  not  creating  a  conlnO; 
but  the  principle  la  equally  applicable  in  ttic 
converse  case.     Burgat  v.  SHifffiian  {mUt,S3i\ 

It  is  undoubtedly  true  that  the  opinioo  a 
the  Supreme  Court  of  Florida  in  the  case  <^ 
QomaU*  V.  BvUivan  [tujira],  is  not  coasistat 
with  that  which  we  have  expresaed  opon  sook 
of  the  principal  questions  Involved  In  this  ca^c 

It  did  declare,  speaking  of  the  effect  c'  tte 
Internal  Improvement  Act  of  ieS5, '"Hut  u  ex- 
emption from  taxation  resting  In  contract  ii  »- 
nexed,  by  the  terms  of  the  law  whicb  afuA 
it,  to  Uie  road  itself,  and  not  to  the  compiiuK;' 
and  that  tiy  the  Act  of  1872  the  Peoanda  sad 
Louisville  Railroad  Company,  aaassigoee<rftbc 
Florida  and  Alabama  Railroad,  became  entitled 
to  the  exemption,  because  "the  property  pased. 
andwitb  it,  OS  on  Incident,  went  the  exemptioB.' 

But  the  main  topica  of  dlscussioD  in  the  opia- 
Ion  were  whether  the  Florida  and  AlabaiB* 
Railroad  was  within  the  scope  <a  the  IntHnsl 
Improvement  Act  of  January  6, 1805,  byvinnt 
of  the  Amendment  of  December  14.  18E5,  tbe 
constitutional  authority  to  pass  wliicli  was  de- 


Ions  of  the  Constitution  (rf  1868,  which  we  ban 
considered,  upon  the  capad^of  tbe  XVosaecfa 
and  Louisville  Railroad  Company  and  the  Pa»- 
sBGola  Railroad  Company  to  accept  tbe  privikga 
and  benefit  of  the  exemption,  t^  l^islalin  so- 
thority  exerted  in  187S  and  in  ISTT,  does  not 

iM  r.s. 
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Mem  to'  have  been  raind  or  noticed,  much  len 

jn  our  cpiniim  Oer*  it  no  error  in  thtjvdg- 

wuHt  qf  Ot  SKprenu  (hurtofFloridain  Otmat- 

Ur  Mtnpiaintdqf,  and ititaewrtUngly  a^gimed. 

fSSm  B.  HoKennar,  Clerk,  Bop.  Oi>iirt,U.  B. 


UNITED  STATES  To  Ow  Ueo  of  Nathabibl 
WiuoR.  Admr. ,  etc.,  of  HoBATio  Amxs,  De- 
OBHed.  I^f.  in  Err.. 

DAVID  WALKER. 
(See  S.  C,  RepoTt«r'a  ed„  au-avj 


1,  Ad  admliiMntor  dt  bond  rum  canciot  I 
tbe  bond  of  tbe  prlnctnl  sdtDlnletr&lor,  ta  r 
tmoDtj  oollect«a  b7  lum  uid  not  paid  over 
counted  tor. 

Z.  Where  pereoiul  propertj  of  an  eaiata  urn 


F, 


proceeil*  are  Dot  propert;  o(  tlie  decedent,  but  are 
the  )DdlTidii£lwopertyof  theezecutororBdiDinie- 
tTator,  ejid  he  ■  llBbletouiactloiiIorDoticoouDt- 

rt  m>7  bave  JurMICtton  orer 
>•■ — ■.matter. —•'•••  — ' 

^tte  liiTof  tteorgiudmUon.  fia  di 

Argued  OH.  a.  19.  ISSS.  Deeidtd  Nov.  19, 1SS3. 

ERROR  to  the  Bnpreme  Court  of  tlie  Die- 
tiict  of  Columbia. 
Tbe  UHorj  and  facte  f till;  appear  In  tbe 

Statement  of  tbe  caae  bj  Mr.  Jvttiee  Woodsi 
TUa  waa  an  action  at  law  on  an  administra- 
tor's bood.  Tbe  bond  waa  made  by  Cbarlotte 
L.  Ante*  and  Cnnniugbam  Hazlett,  ae  admin- 
iKntora  of  the  eetate  of  Horatio  L.  Amee.  de- 
ceaeed,  with  Frederick  P.  Sawyer  and  the  de- 
fendaot  Is  error,  David  Walker,  iuretiee.  It 
waa  In  apenalQr  of  $130,000,  wa»  payable  to  ibe 
L'ntied  statei,  and  wia  eubject  to  the  condition 
tlMt  tbe  aaid  Amea  and  Hazlett  should  well  and 
tnilj  perform  the  office  of  administrators  of 
Boniio  Amea,  deceesed,  and  discharge  the  du- 
Ilea  of  Ibcm  required  a*  ncfa  withotit  any  Injury 
to  any  person  Interested  In  tbe  faithful  perf orm- 
anceof  aaid  ofDce.    BsLSlett  died  at  a  date  not 


admfaiiMntrlx,  aitd  on  tbe  dav  last  named  she 

wm  ttmottd  mm  said  office  W  order  of  a  J 

tice  of  tbe  Supreme  Court  of  tbe  District 


t  day  Nathaniel  WU' 
son  wu  appointed  adminiatrstor  de  bonit  non. 
On  January  23,  1b7S,  Charlotte  L.  Amee.  in  the 
wnienienl  of  ber  account  aa  administratrix,  waa 
directed  by  tbe  decree  of  %  Justice  of  said  Su- 
preae  Court,  holding  a  Special  Term  for  the 
iiaaaacUon  of  orphans'  court  business,  to  par 
orer  to  Hid  Nalbanlel  WilaoQ,  ai^mlnialralor  de 
iotii  n&tt  ot  tbe  estate  of  Horatio  Ames,  de- 
ccw«H,  on  or  before  February  6,  1ST6,  tbe 
of  C34.87A  75.  She  failing  to  pay  ibis  sum  or 
say  part  of  it,  Wilson,  administrator  di  bonit 
IM  V.  S. 


United  States  for  his  use  on  the 

bond  above  ntentioned  agaitiat  Charlotte  L. 
Ames,  David  Walker,  and  the  adminlstratora 
of  tbe  estate  of  Frederick  P.  Sawyer,  wbo,  on 
August  81, 1876,  bad  departed  thb  Ufe.  The 
soil  was  afterwards  discontinued  as  to  Chai^ 
lotte  L.  Amee  and  tbe  administrators  of  Saw- 
yer, and  waa  proeecnted  agsinat  David  Wallcer 
alone. 

Tbe  declaration  contained  two  coonta.  The 
first  count  set  out  tbe  obligation  of  the  bond 
without  stating  the  condition.  The  eecond 
count  stated  the  obligation  of  tbe  bond  and 
averred  Ibe  condition  aa  above  set  forth,  and  aa- 
slgned  as  breach  the  failure  of  Chariotte  L. 
Amea  to  pay  over  to  Wilson,  the  admlniatralor 
d«  Ixmit  ntm,  the  aaid  sum  of  $84,870.70. 

Tbe  defendant  pleaded  to  the  first  count  the 
condition  of  the  bond  aiMl  Ita  performance. 

To  tbe  aecond  count  he  fdeaded,  first,  "That 
by  the  condition  of  Ihe  bond  the  defendant,  aa 
cure^,  became  liaUe  to  the  plalntift,  aa  admin- 
istrator dt  bonit  iwn,  only  for  such  at  the  aaaeta 
of  the  estate  >a  hao  not  been  converted  into 
money  by  (be  add  adndnislrators  or  the  sur- 
vivor, and  the  defendant  aays  that  the  asaets  of 
s^d  estate  conslated  wholly  of  a  claim  or  chose 
iit  action  owing  by  tbe  Qowninent  of  tbe  Unit- 
ed Statea,  and  that  tbe  money  clataned  in  Ihia 
action  is  the  proceeds  of  said  claim  or  chose  in 
action  collected  from  the  Government  and  there- 
by converted  Into  monqr,"  etc.  The  secraid 
plea  to  the  second  count  Hvened  that  the  de  ,.--, 
fendant,  as  sure^  as  aforesaid,  was  liable  onh  I*<™I 
for  such  aaaeta  of  said  estate  as  had  not  been  ad- 
ministered by  said  adminbtmtors  or  the  surviv- 
or, and  that  the  monev  claimed  In  this  action 
is  for  aaseta  which  liad  oeen  administered  before 
the  removal  of  said  survivingadminlstrator  from 
office  and  the  appc^tment  of  plaintiff.  Both 
these  pleas  also  aver  that  defendant  was  not  a 
party  to  tbe  proceeding  In  which  the  order  to 
pay  over  vras  made  and  was  served  with  procesi 
therein,  nor  £dhe  voluntarily  appear. 

In  bis  replication  to  the  first  plM  (the  plea  of 
condition  pertonned)  toe  plalnHO  aet  out  three 
breachee,  each  of  them  consisting  in  tbe  tailuie 
of  the  sdmlnlstratriz  to  pay  over  the  money  to 
ipllance  with  an  order  of  the 


tbe  flrM  plea. 

Issue  was  Joined  on  boib  demnrren,  and  the 
court,  in  Oeneral  Term,  overruled  Ibe  plaintiff's 


plaintiff  thereupon  sued  out  this  writ  of  error. 

Mtttrt.  A.B.WortUnfton  and  JVoManM 
WiUan,  tor  plaintiff  in  error: 

JTr.W.  D.DavldM,  for  defendant  Inerror: 

The  titieof  an  administrator  dstonw  won  ap- 
pointed in  tbe  place  of  an  administrator  or  ex- 
ecutor deceased  ot  nmoved,  extends  only  to 
assets  which  remain  in  tpeeie,  and  does  not  nu- 
brace  authori^  to  sue  the  bond  of  such  execu- 
tor or  administrator  for  a  tktaHanl. 

Beatt  V.  A'ae  Mexieo.  IS  Wall ,  SS-')  [88  U.  a , 
XXI.,  2Sa\.  Earn*  v.  Smilii,  U  How„  400; 
\Da  VaUnpn  v.  Ihijfy,  14  Pet,,  282;  a  Wms., 
I  Exrs.,  6th  Am.  ed.,  915,  and  caw  rlted  Id  Am. 
Notea;  Hagtherp  v.  Book,  I  Qill  A  J.,  270;  Sil>- 
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Mr.  JiuKee  Wooda  delivered  the  oplalon  of 
the  court: 

Tlie  first  question  pieseatedby  the  record  Is, 
whether  it  was  competent  for  the  administrator 
d»  bimi*  non  of  the  estate  of  Ames  to  sue  on  the 
bond  of  the  principal  admin istrnlnr,  lo  recover 
money  collected  by  him  from  the  United  States 
and  not  paid  over  or  accounted  for. 

It  U  wdl  settled  at  common  law  that  "The  tide 
(A  an  administralor  if«  bojUi  mm  extends  only 

to  the  goods  and  personal  estate,  such  af  ' 

for  years,  household  goods,  etc.,  which 
in  ipteie  and  were  not  administered  by  the  first 
executor  or  administrator,  as  also  to  all  debts 
due  and  owing  to   the 

iJocon,  Abr..  Title,  Eueculors  and  Adminis- 
Irator^,B.  S,  3,  ciUng  Paekman'i  Casefi  Coke,19. 

In  illustration  of  this  rule  the  tAme  authority 
says: 

"It  Is  holdea  that  if  on  executor  receives 
money  in  right  of  the  testator,  and  lays  it  up  by 
itaeU  and  £e8  lntealAt«,  that  this  money  shall 
go  to  the  administrator  de  honi*  n«R,  being  as 
easily  diatinfuished  as  part  of  the  testator'*  '' 
fecia,  as  gooda  in  medt. 

But  if  A  dies  inlesiate,  and  his  son  takes 
out  administration  to  him  and  receives  part  of 
a  debt,  being  rent  arrear  to  the  intestate,  and 
accepts  a  promissory  note  for  the  residue,  and 
then  dies  intestate,  this  acceptance  of  tin 
b  such  an  alteration  of  the  property  as  v< 
in  the  son;  and.  therefore,  on  his  death,  it  shall 
go  to  his  administrator,  and  not  to  the  adnv-U- 
tttrator  rf«  bonit  non." 

An  administrator  de  bonU  rum  derives  his  tit:  ] 
from  the  deceased,  and  not  from  the  former 
cxccutororadmlnistrator.  To  him  is  committed 
onlv  tlie  administration  of  the  goods,  chattels 
anacreditsof  the  deceased  which  have  not  been 
administered.  He  is  entitled  to  all  the  gooda 
and  personal  estate  which  remain 
Money  received  by  the  former  eseci 
ministralor,  In  his  character  as  such,  and  kept 
by  itself  will  be  so  regarded;  but  if  mixed  with 
the  administrator's  own  money  it  Is  considered 
as  coimecled,  or  as,  technically  speaking,  "  ad- 
minislered."  Beatt  v.  Nea  Meeieo,  18  WaU  , 
B85[83U.  8.,XXI.,292];  Ool«num\.  MeXurdo, 
SRand.,  Gl;ainj|:v.  fiiM«7wft,  iPen.  &W.. 
\t\;KmdaUr.Let{2  Pen.  &  W.,  48S1;  Pottt 
T.  Bmiih,  8  Rawle,  861;  BM  y.-SpeT^lit,  11 
Humph.,  451;  Sun'tbfcT.  8ru)dgra*$,  17  Ala,  608; 
BlavghUr  v,  Froman,  6  Mon.,  19;  Gambit  v. 
MtmitUm,  7  Ho.,  469;  Adam*  v.  Jokjiion,  7 
Blatchf.,  529. 

In  the  case  of  Beaii  v.  New  Mexico  [«uj>ra],  it 
was  said  by  Mr-  JutUte  Bradley,  speakmg  for 
this  court,  that  "By  the  English  law,  as  odinin- 
Istered  by  the  ecclesiastical  courts,  tlie  admin- 
istralor who  is  displaced,  or  the  reprcseniallrc 
,  of  a  deceased  administrator  or  executor  intes- 
tate, are  required  to  account  directly 
persons  beneficially  Interested  in  the  c 
distributees,  next  of  kin  or  creditors — and  the 
accounting  may  be  mode  or  enforced  in  the 
probate  court,  which  Is  the  proper  court  to  au- 
pervise  the  conduct  of  adnunistralors  and  ex- 
ecutors. To  the  administrator  de  benit  mm  is 
oommitled  onlv  the  administration  of  the  goods. 
Via 


Such  was  the  law  of  Maryland  before  tbe  a^  ifn 
ganization  of  the  District  of  Columtria,  tod 
such  it  continues  to  be  in  the  I>istrict,  tudeat 
changed  by  statute.  In  the  case  of  IltwHutn  • 
Hook.l  Gill&  J.,270,  itwashcldby  theCooiv 
of  Appeals  of  Mnrylond  tliat  the  auCbority  cor- 
ferrra^  by  the  letters  of  odmiui^itration  de  benii 
mm  issued  under  the  Act  of  1T98.  So.  101,  cb. 
14,  sec.  3,  was  "  To  administer  all  tilings  de- 
scribed In  the  Act  of  Assembly  as  assets  nol  con- 
verted Into  money,  and  nol  distribated,  deliv- 
ered or  retained  by  the  former  executor  or  ad- 
ministrator tmder  the  direction  of  the  orphim' 
court  Such  an  administrator  can  only  sue  for 
those  goods,  chattels,  and  creditswhich  bis  let- 
ters authorize  him  to  administer." 

To  the  same  eHect  are  the  cases  of  SUtrs  r.         i 
WiUiams,  S  Gill  &  J.,  52;  HagOtorp  v,  Xailc.  7 
Gill  &  J.,  13;  andiemtram  v.J3a«,20  Md,lTl.  I 

In  the  case  of  Enni»  v.  Smith,  14  How,.  4W, 
it  was  said  by  this  court;  "  We  understand  In         i 
the  lawL  if  Maryland,  as  they  stood  when  Cod-         ' 
gress  assumed  jurisdiction  over  the  Dts^ricl  of 
Columbia,  that  the  properly  of  a  deceased  i» 
sou  was  considered  to  De  administered  wlieo- 
ever  it  was  sold  or  ccnverted  Into  monev  by 
the  administrator  or  executor,  or  in  anyrepen        ! 
changed  from  the  condition  in  which   the  dc-         i 
ceased  left  it    It  did  not  go  to  the  aumini^in- 
(or  de  bonis  mm  unle^,  on  the  death  of  the  ex- 
ecutor or  admioisCmtor,  it  rcmniued  in  ipedt. 
or  was  the  same  then  that  it  had  been  wboi  it 
came  to  his  bands.    Wlien  the  assets  have  b«en 
c'langed,  it  is  said  in  Maryland  that  they  tuTV 
been  administered." 

But  counsel  for  appellant  contend  that  tlib 
rule  apijllea  only  to  the  case  wliere  an  execmcr 
or  udminstrator  has  died,  and  not  to  ihtcax 
where  he  had  been  removed;  that  while  ibe 
words  "  not  administered."  in  the  rommi^i'Ti 
of  an  administrator  de^Mnon.stUlfrequcntlT 
mean  not  chan^  In  form,  yet  as  am>lied  Icait 
administrator  de  bonie  non  In  place  of  a  livia; 
administrator,  they  have  come  to  mean  almiFt 
invariably  nol  fully  and  legally  adminiiieied. 
and  it  is  said  that  Ihie  distinction  appears  in 
the  lawBofMarvland  In  force  before  the  oi^aai- 
zation  of  the  I^islrict  of  Columbia,  and  cos-  rjJ 
tinuing  in  force  until  the  passage  of  the  Act  ef  ^ 
February  20,  1346,  "  To  enlarge  the  power 


In  support  of  this  view  we  are  referred  r< 
chapter  101  of  the  Maryland  Act  of  179S.  i 
Eilty's  Laws,  by  which  it  is  provided  in  sutk 
chapter  G,  section  5,  that  where  letters  lest.i- 
mentary  have  been  grmitod  in  a  cafc  of  ibe 
discovery  of  a  will,  and  consequent  revocation 
of  letters  of  administration,  it  shall  be  the  dutv 
of  the  administtBtors  to  file  their  accounts,  *aA 
"To  deliver  to  the  executor,  on  demand,  an  the 
goods,  chattels  and  personal  estate  in  their  v» 
seaaion  belon^g  to  the  deceased."  and  mi  fai^ 
ure  Lhetr admin isiratioa  boodsshall  be  liabtetD 
be  put  in  suit;  and  to  sub-chapter  6,  section  13 
of  tlie  same  statute,  where  it  it  is  pravided  thai 
if  an  executor  or  administrator  shall  not  fil* 
his  inveutoTT  within  thirtr  days,  his  ktien 
may  be  revoked  and  other  letters  granted,  and 
thereupon  the  power  of  such  ezecuttx'  or  *d 
mlnistrator  shall  ceaae,  and  he  shall  defiva  up 
10>  I'.  S. 
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These  flatutesdo  not  tend  to  support  the  dio- 
linciion  relied  on  W  plotnttff  Id  error,  for,  as 
ii  well  establiahed  by  the  authorities  we  have 
ciieu,  tbftt  the  goods  and  chattels,  persooKl  e»- 
Uie  and  proper!;  of  the  deceased  are  such  on)  j 
u  remain  unchauged  and  in  tpteit.  When  a 
debt  du«  the  deceased  la  collected  or  s  chattel 
of  hi*  estate  la  sold,  the  mooey  received  becomes 
ilie  property  of  the  administrator,  and  he  isac- 
L'ouutable  tWefor  to  thoae  benellciall;  tnteieat- 
ed  in  the  estate  and,  under  the  Acta  referred 
lo.  the  removed  executor  or  adminiBtrator  waa 
not  bound  to  turn  it  over  to  hli  auccessor. 

It  may  be  conceded  that  the  words  "unadinin- 
Isteredwael^aa  used  in  atatute6,haTe  sometimes 
been  conKraed  to  include  the  proceeds  of  assets 
•old  or  collected  aiMl  not  accounted  for  or  paid 
over :  and  that  an  administrator  de  bonit  mm 
might  call  a  removed  administrator  to  account 
for  such  proceeds.  But  whatever  ma;  have  been 
the  rale  elsewhere  upon  this  question,  we  think 
'  thallbeprovldonsof  die  Act  of  Conffreesof  Feb- 
ruary SO,  lB46,toenUTee  the  powerof  theseveral 
orphans'  conrts  held  To  and  for  the  District  of 
Columbia,  9  Btat.  at  L.,  4.  reproduced  in  see- 
tiona  VK,  BTS,  im,  978  of  the  Revised  Statutes 
relating  to  the  District  of  Columbia,  the  com- 
coon  law  ts  not  changed,  and  thnt  the  statute  ap- 
idles  the  same  rule  to  the  case  of  a  removed,  as 
ttai  been  applied  to  the  case  of  a  deceased  exec- 
II lor  or  administrator. 

Section  974  provides  that  If  the  security  on 
ibe  bond  of  an  executor  or  administrator  shall 
l<Kome  for  any  cause  Insufficient,  the  court 
niay  order  bim  to  give  further  securi^.  tiec- 
ilon  ttJS  provides  that  if  hefailstocomply  w!th 
Micb  Older  the  court  may  remove  bin,  and  ap- 
point a  new  administrator. 
Section  ff7S  is  as  follows: 
"Tlic  court  shall  further  have  poner  to  order 
■im)  require  any  assets  or  estate  of  the  dr  sdent 
wbidi  may  remain  unad ministered  to  be  deliv- 
tied  to  tlic  newly  appointed  administrator  4t 
banit  non,  and  to  enforce  a  compliance  with 
lucb  order  by  fine  and  attachment  orany  other 
lenl  process." 

We  tblnlc  the  meaning  of  thia  Act  la  plain. 
When  It  waa  pwaed.  the  words  "assets  or  estate 
of  the  decedent  which  remainunadmJDisIered," 
bad  a  uniform  and  well  settled  meaning  in  the 
•tatote  Uw  of  Maryland,  in  force  in  the  District 
of  Columbia,  and  that  meaning,  as  we  have 
•een,  waaasectsorestateremainingtn«Mci«and 
undianged  in  form.  The  Act  of  184e  must  be 
coiutraedasuslng  the  words  in  this  well  settled 
Rgnlflcalion  unless  the  contraiv  appenra.  But 
Ibere  ia  not  a  word  in  the  Act  of  1M6  to  indicate 
thai  Congress  intended  to  give  any  new  or  dif- 
ferent meaning  to  these  words. 

ludependen tjy  of  Uda  consideration,  the  mean- 
ing of  the  htw  Is  not  doubtful.  It  would  be  an 
uonatuni  conatnicUon,  to  say  that  the  law  re- 
quired tbe  removed  executor  or  administrator 
10  deUver  10  his  aucceaaor  assets  which  had  been 
converted  or  wasted  and  which  no  longer  ex- 
isted, and  when  there  remained  only  a  nght  lo 
Me  for  Ibeir  value-  When  assets  have  been 
toraed  into  money  by  an  executor  or  admlnis- 
'jmLor  and  the  money  mingled  with  bis  own,  tbe 
MKla  ban  ceased  u>  exist  aa  aaaeia  or  eatate  of 
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It  Is  tbe  assets  and  estaleof  OMdecedent  that  ['^] 
are  U>  be  delivered.  Tbe  antlKffitiei  we  have 
referred  to  all  conctir  In  the  propoaitloffl  that 
where  personal  property  of  an  eatate  under  ad- 
ministration has  been  sold  or  a  debt  coDected, 
the  proceeds  are  not  property  of  the  decedent, 
but  are  the  individual  property  of  the  executor 
or  administrator,  and  he  la  liable  to  an  action 
for  not  accounting. 

When  BBsela  have  been  turned  into  money  by 
an  executor  or  administrator  he  is  bound  to  ac- 
count, not  forthe  Identical  money  received,  but 
for  an  equal  amount,  and  If  he  fails  to  account 
for  and  pay  over  this  equal  amount  he  is  liable 
in  damages,  which  are  measured  by  the  pro- 
ceeds of  the  naauts  so  turned  into  money.  The 
statute  surely  cannot  mean  that  the  removed 
administrator  must  deliver  damages  to  his  suc- 

Our  conclusion  is,  therefore,  that  the  Act  of 
February  SO,  1846,  does  not  apply  a  different 
rule  to  the  case  of  an  administrator  de  bonit  mm 
succeeding  a  removed  administrator  from  that 
applied  to  one  succeeding  a  deceased  adminis- 
trator, and  that  no  action  lies  on  tbe  bond  sued 
on  In  thia  case  in  fovor  of  the  administrator  da 
bonU  non  to  recover  money  collected  bv  Mrs. 
Ameafrom  tbeTTnited  States  on  aclalm  belong- 
ing to  the  estate  of  the  decedent.  On  the  con- 
truy.thedefendantassuietyonthebondof  tbe 
removed  administrator  is  liable  only  at  tbe  suit 
of  creditors,  distributees  and  legatees  endtled 
to  the  funds. 

The  neit  point  taken  by  the  plaintiff  in  error, 
that  the  decree  of  tbe  Justice  of  (he  Supreme 
Court  of  the  Dlstrit::!,  directing  the  administra- 
blx  to  pay  over  the  fund  to  her  auccessor,  was 
conclusive,  in  this  suit 

We  are  of  opinion  that,  in  making  the  order 
referred  to,  tbe  Supreme  Court  of  the  District 
exceeded  its  Jurisdiction,  and  that  its  order  is 
for  that  reason  void.  Its  authority  and  its  sole 
authority  for  making  the  order  is  to  be  found 
In  section  97B,  above  referred  to,  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia: 
"The court  shall  have  further  powerlo  order 
and  require  any  assets  or  estate  of  the  decedent  [266] 
which  may  reinaln  unadministered  lo  be  deliv- 
ered to  the  newly  appointed  administrator  dt 
bonUnon."  It  appears  from  the  pleadings  la 
the  cose  that  the  money  ordered  to  be  paid  waa 
the  proceeds  of  a  debt  due  the  decedent,  which 
bis  administralrix  had  collected.  It  was  not, 
therefore,  aa  we  have  seen,  assets  or  estate  of 
the  decedent  It  was  the  property  of  the  re- 
moved administrator.  The  court  was.  therefore, 
without  power  to  direct  the  payment  of  the 
money  lo  the  administrator  de  bonis  noa.  Al- 
though a  court  may  have  Jurisdiction  over  the 
Sartiea  and  the  subject-matter,  yet  If  It  makeaa 
ecrec  which  is  not  within  the  powers  granted 
to  it  bythe  law  of  Its  organization.  Its  decree  ia 
void.  The  llmiutlon  was  well  expressed  by  Mr. 
Jiittiee  Swayne  in  OinKUrNasbTv.  WOliamt-SO 
Wall.,  226  IB?  U.  S.,  XXII.,  SM],  whenbea^d: 
"The  iurisdiction  tuving  attached  In  this  coae, 
evei^ling  done,  within  tbe  power  of  that  Ju- 
risdiction, when  colbilerallv  questioned  Is  held 
conclusive  of  the  rights  of  ue  partiea  unless  im- 
peached for  fraud. 

The  caae  of  Bigdoie  v.  Pbrrm,  9  WaU.,  889 
[70  U.  S.  XIX,,  6961,  b  In  point  It  was  an 
action  of  ejectment  lllgelow,  wbowasdefend- 
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Sdprrmb  Coubt  of  thb  TThited  Statza. 


ut  In  flw  oosft  below,  relied  for  title  on  a  ule 
Budo  nnder  ft  decree  of  the  United  Slates  Db- 
trlct  Conn  rendered  In  a  proceeding  for  the  tx>n- 
llaciUlOD  of  the  premluesaed  for  under  the  Act 
of  Jnly  17, 1862.  Referring  to  ihia  decree,  ifr, 
JvtUet  Strong,  speaking  for  this  court,  sold: 
"DonbtleH  B  deoee  of  a  court  having  Inrisdic- 
" — o  make  the  decree  cannot  be  collaierallf 


should  confer  on  the  purchaser  rlKhu  outlasting 
the  life  of  French  Forrest. "  And  the  Judgment 
of  the  court  waa  that  so  much  of  Uie  decree  of 
the  district  court  as  was  In  ezcesa  of  Its  powers 
was  void. 

raam  1°  ^  fX"^   Lange,  18  Wall.,  188  icw  ly.  a., 

1**>TJ  XXI.,  m],  Mr.  Juidee  Miller  delivering  the 
opinion  of  the  court,af  ter  stating  that  the  circuit 
court  had  exceeded  its  authority  In  pronouncing 
•entence  uponLange.and  that  lis  Judgment  was, 
therefore.Toid,  said;  '"'  ' -^.--- 


It  b;  no  means  follows  that  these  two 
facts  make  valid,  however  erroneous  it  maj  be, 
any  judgment  the  court  may  render  in  such 

Id  the  case  of  Windtory.  JftFitofi,  68U.  8., 
874  [XXni.,  914],  Mr.  Jvstiee  Meld,  after  a 
review  of  the  cases  bearing  upon  this  subject, 
announces  their  result  as  follows:  "The  doc- 
trine invoked  by  counsel,  that  when  a  court  has 
once  acquired  Jurisdiciion  it  has  a  right  to  de- 
cide every  question  which  arises  in  the  case, 
and  its  Judgment,  however  erroneous,  cannot  be 
collaterally  assailed,  Is  undoubtedly  correct  as  a 
general  proposition,  but  Is  subject  to  many 
qualiflcatlona  in  its  application.  It  isonly  cor- 
rect when  the  court  proceeds,  after  acquiring 
(urisdiction  of  the  cause,  according  to  eatsl? 
ished  modes  governing  the  class  to  which  the 
case  belongs,  and  does  not  transcend,  in  the  ex- 
tent or  character  of  ila  Judgment,  thelawwhich 
is  applicable  to  it." 

In  this  case  the  statute  gave  the  court  power, 
on  Ifae  removal  of  an  executor  or  administrator. 
In  order  the  assets  of  Uie  decedent,  which  might 
remain  unadminietered,  lo  be  delivered  to  the 
administrator  de  [ion*i rum.  Thecourtmadean 
(Hder  directing  the  deliverv  of  the  proceeds  of 
administered  assets.  This  was  beyond  the 
power  conferred  by  the  statute,  and  not  wltldu 
the  Jurisdiction  of  the  court.  The  order  was, 
therefore,  void. 

Therttaitofthett  vivMU,  Guit  tht  jvidgment 
of  tiiM  Saprwna  Oovirtqf  Qu  Dittriaof  Columbia 
va»  rigJd,  and  mutt  be  nfflrmtd. 
Tmeaopj.  Ttat: 

James  H.  HoEenney,  Clerk,  Bup.  Oouiti  U.  8. 
atsd-IU  r.  &,  W,  87 :  ai  sun,  MX 


FATRIOE  a.  HEATH,  P(f.  in  Brr., 

BOABD  OF  HIBSISSIPPI  LBVEB  OOU- 

lOSSIONERS. 

(SesS.  a,  Beporter's  ed..  SaS-tH.) 


L  Aipecdalflndlnsotttaeoc 


rt  tor  defendant  on 


I pleaof  the Btatule of  LImltatlona Is n 


the  Inuesof  fact.  Di.  »..».  .—^  »..__ 

8.  Where,  upon  the  trial  of  a  suit,  tl 

that  the  plainUir  did  not  have  the  legal  UUe  ta  ui 
claim  sued  on  when  the  action  waa  oommeucvd.  tt* 

■ .    J-.— ^ -.-  ...       f^lgf^f, 


The 


history  and  facts  faOy  ^^war  in  the 

Statement  of  the  case  bv  Mr.  Jiu<Ms  Woods 

The  plaintU  in  error,  Patrick  Q.  Heath,  who 
was  the  plaintiff  below,  bron^t  this  snit.  <n 
Decembers!,  1878,  against theBoard of  Hisw- 
BippI  Levee  Commlsdoners.  It  was  founded  cs 
a  contract  in  writing,  under  seal,  betweca 
Meath  and  the  defendants,  dated  April  18,  IM, 
by  which  Heath  covenanted  to  constract  oeruin 
levees  in  the  State  of  Uissisaippi  on  or  befm 
April  1, 1871,  andtbedefendantscovoiaDledia 
pay  Mm  a  spedfled  price  per  cubic  yiid,  ii 
coupon  bonds  of  the  Board  of  Levee  c<»Dmi>' 
aioners  maturing  on  Januaiy  1, 1876. 

The  declaration  averred  that  the  plaintiS  a- 
pended  large  sums  of  money  in  the  purchiie  d 
tools,  etc.,  for  the  performance  of  said  mvfc, 
and  while  he  was  actual^  enjnged  therein  ud 
with  ample  means  toaccompUM  it,  tbe  defend^ 
ants,  on  January  1 0  18T0,  without  any  fault  or 
negligence  of  plalnlUt.onieredandconceiliuii 
to  desist  from  work  on  B(dd  levees  ouUlfartbei 
orders  from  them ;  thathe  waa  leadv,  iUktai  i 
willing  to  go  on  with  the  woA  bjoo  remaned 
awaiting  the  orders  of  def  endania  until  Apifl  L 
1871,  and  was  prevented  from  resnioiu  tlw 
work  by  the  wrongful  acts  of  the  dcfennab. 

The  declaration  further  averred  that  "oa 
March  26,  1877,  plaintiff  brought  hia  anil  in  the 
Circuit  Court  of  me  United  States  for  the  South- 
ern District  of  Missiaslppi  on  laid  coo  trad,  lad 
the  same  was  tried  on  or  about  Ajnil  5. 18^ 
and  was  defeated  for  matter  of  form,  in  this,  lo 
wit:  because  though  it  appeared  in  the  eridaci 
that  one  Thomas  Boyle  tud  purchased,  for  tia 
sole  use  and  benefit  of  plaintiff,  the  said  dsls> 
nndersaid  covenant  against  defendants  at  aal* 
thereof,  made  by  pldnttfTs  asagsee  in  Uit- 
ruptcy,  the  formal  assignment  made  by  Ub  u 

Etaintiff  had  not  in  fact  been  executed  and  da- 
vered  until  after  the  toinging  of  said  adico. 
though  antedated  to  (xmform  to  the  fact  ud. 
tberdore,  that  the  said  action  ahooldhavehMi 
brought  in  the  name  of  the  sold  Boyle,  f<« 
ptaiDtUTs  use." 

The  plaindfl  claimed  in  the  prcaent  actica  the 

sum  of  (70,000  as  due  him  for  work  done  sad 

accepted  under  said  contract,  and  a  large  tarn 

for  damages,  because  he  was  not  penahted  id 

impleteuie  wo^ 

The  defendant  filed  eight  pleas,  but  a*  the 
Judgment  of  the  court  betow  waa  based  ada- 
slvely  on  the  sixth  and  seventh  pleas,  the  otho* 
need  not  be  noticed.  The  dxth  plea  avened 
that  "  The  several  snwoeed  causes  of  actkn  la 
said  declaration  menttoned,  if  any  nch  then 
did  not,  nor  did  any  or  eilUr 
IMT.  ^ 
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of  tbem,  Mcnu  to  the  sold  plalntlit  at  any  time 
within  aerax  jeua  next  preceding  the  com- 
mencement of  this  aalL" 

The  MTcnth  plea  Ml  out  the  hctB  In  nwd  to 
•och  former  ault,  begun  Uarch  96,  1871,  re- 
ferred to  in  the  dedantlon,  denied  that  It  wai 
decided  acalnat  the  plalntUI  formatter  of  fonn 
ontf,  ana  aTerred  that  it  waa  ao  decided  on 
matter  of  aubitance;  and  concluded  hj  arerrlDg 
that  "the  praeent  action  waa  not  brought  within 
aeroi  yeara  after  the  caoae  of  action  accrued," 
wd  wM,  UMrefora,  barred  by  the  atatule. 

TbepuIntUI  demurred  to  tneae  pleas,  andbla 
demnrrer  waa  overruled.    Thereupon  he  filed 


JniimtaA  < 
ahali  be  In 


"  In  thia  cauae  a  Jury  U  nalved.  and  it  U 
agreed  to  aubmlt  the  cause  t'>  the  court  In  lieu  of 
a  lory  to  be  decided  on  the  law  and  the  evi- 
dence, and  separate  flndiogs  thereof  to  be  reu- 
dered  by  the  oouit,  ao  that  the  deciaion  ii;ia7be 
flnally  reviewed  by  the  Supreme  C!ouTt  of  the 
United  Stales.  The  court  having,  in  the  de- 
cMon  of  the  qoealions  arising  upon  the  demur- 
reia  to  dxth  and  seventh  pleas  Died,  exprGwed 
the  cmlnioD  that  the  pending  of  the  former  suit 
oooldnotbeavidled  of  to  prevent  the  bar  of  the 
Statate  ot  Limitation*,  and  that  this  action  is 
barred  l^  limitation,  it  b  agreed  that  that  sole 
qwation  shall  be  presented  upon  the  plesdinm 
■■^  proof,  and  ttut  only  such  evidence  as  in  the 

Igment  of  the  court  bears  npoo  that  issue 

in  be  Incorporated  in  lis  findlogs  and  pre- 
sented to  tbe  Supreme  Court  of  the  Uoited 
Stales  ;  and  that  the  record  tor  said  court  slinli 
conriat  of  the  pleadings  and  eihibits,  the  orders 
of  tbe  court,  tbedndjngs  of  factandlaw  in  the 
cause,  and  this  agreement.  And  It  la  further 
agreed  that  ahonld  the  Supreme  Court  differ  In 
c^nloD  with  and  reverse  the  drcuit  court,  the 
^uae  shall  be  remanded  for  trial  on  its  merits  on 
aD  tbe  other  questions  in  the  case." 

Tbe  cause  was  tried  under  this  agreement  and 
tbe  court  made  both  ageneral  and  special  find- 
lag  of  hcia.  The  general  finding  was  as  fol- 
lowa  :  "  The  court  lutving  heard  tbe  evidence 
upon  the  sixth  and  seventh  pleas  of  the  defend- 
ant, and  reptlcallooB  thereb),  etc,  fiuds  said 
laeaes  in  favor  of  defendants,  and  that  said 
rdMlotUTs  right  of  action  when  this  suit  waa 
broogbt  was  haired  by  the  Statute  of  LlmllS' 
tiona." 

Tbe  conit  found,  by  Its  special  flndlngs,  as 
follows ;  the  plalnlUTs  cause  of  action  accrued 
to  this  case  on  April  1,  1671,  and.  what  the 
record  also  abows,  this  action  was  brought  De- 
cember 31, 1878;  on  March  ae,  1877,  the  plaint- 
ill  brongfat  an  action  against  the  defendant  on 
the  contract  set  out  in  and  exhibited  with  die 
1]  declaration  tn  this  cause;  the  defendant  pleaded 
a  transfer  of  all  Interest  tn  said  contract  to  an 
Mwljnm  tn  bankruptcy,  under  tbe  bankrupt 
kw;  to  said  [dea  the  {didntlff  replied  that  Us 
aairf^mee  In  faukruptcr  had  aold  the  said  con> 
tract  to  one  Boyle,  who  purchased  It  tor  the 
pUotiff,  and  asslgDed  it  to  him  on  the  —  day 
of  January,  1877 ;  isne  was  Joined  on  this  rep- 
UcatloB  ;  thla  issue  waa  submitted  to  the  court 
for  trial ;  on  the  trial  it  was  shown  that  the  as- 
'  3oyle  to  Heath  was  made  on  Jon- 
;  oo  this  stale  of  beta  the  court 


found  that  the  plaintiff  did  not  have  the  legal 
title  to  the  claim  sued  on  when  the  action  was 
commenced  ;  and  Judgment  therdn  was  ren- 
dered  In  that  suit  for  the  defendants. 

Upon  the  general  and  special  findings,  the 
court  found,  as  matter  of  law,  that  this  action 


was  haned  by  tbe  limitatloii  of  seven  years,  and 
rendered  Judgment  for  the  defendants.  To  this 
conclusion  of  law  the  plaintiff  excepted  and 


JotiaA  Fatlenon.  for  plaintitt  in  error. 
JTr.  Jajoea  Lowndea.  for  defendant  1 


Mr.  Juittet  Woods  delivered  tbe  opinion  of 
tbe  court: 

It  is  Innsled,  by  the  plaintiff  In  error,  that 
the  special  flndlngs  of  the  court  are  fatally  de- 
fective, because  they  do  not  find  the  contract 
by  which  the  suit  was  brought  (»  fix  the  date 
when  the  causeof  action  accrued.and  that  for  this 
reason  the  Judgment  of  the  circuit  court  should 
be  reverseo.  We  ml^t  dismiss  this  assignment 
oterroron  the  ground  that  there  waa  a  general 
finding  for  defendauta  on  all  the  issuee  of  fact, 
and  that  no  error  can  be  asidgued  on  such  a  find- 
ing. Tioga  R.R.Co.t.  BlMtburg  amf  0.  B.  R. 
Cb.,S0Wall.,lS7[87U.  S.,XXU.,8311.  But 
the  special  flndlnea  also  fljc  speclficslly  me  date 
when  Uie  plalntltTs  right  of  action  accrued,  to 
wit:  on  the  first  day  M  April,  1871.  In  consid- 
ering tbe  sufficiency  of  the  special  findings  the 
stipulation  between  counsel,  for  submittingthe 
cause  to  tbe  court,  must  be  kept  In  mind.  The 
only  questions  which,  by  this  agreement,  were 
to  be  submitted  to  the  rourt  were  the  Issues 
raised  by  the  replication  to  the  dxth  and  seventh 
deas  being  pleas  of  the  Statute  of  Umitatlons. 
The  contract  and  breaches,  as  set  out  in  the  dec- 
laration, were,  for  the  purpose  of  this  trial, 
takeu  for  granted  ;  they  were  confessed  by  the  [ST2i) 
pleas,  and,  as  a  matter  of  avoidance,  the  Statute 
of  Limitations  was  set  up.  The  court,  by  its 
gNieral  and  special  findings,  has  decUted,  as  a 


conclusion  of  fact,  that  the  matters  set  up  In  the 
ideas  of  the  Statute  of  Limitations  were  proven, 
we  think  the  flodlnga  pass  upon  eve^  Issue 
submitted  to  the  court,  and  that  they  are  net 
imperfect  or  defective. 

The  limitation  law  of  UisalsBlppI  applicable  to 
this  case  was  as  follows: 

"  Art   6.    All  actions  of  debt  or  covenant 


shall  be  commenced  within  seven  years  next 
after  the  tauae  of  such  action  accrued,  and  not 
after." 

Tbe  Revised  Code  of  Hlsslsdppl  of  18T1  failed 
to  provide  anv  Umitstioo  for  causes  of  action 
under  seal,  which  arose  after  October  1,  1871, 
the  date  fixed  by  section  2088,  when  that  Code 
should  take  eSect,  but  did  contain  the  follow- 
ing providon: 

"'Sec.  3178.  The  several  periods  of  limitation 
prescribed  by  this  chwier,  snail  commence  from 
•"*  * '--It  shall  take   "" 


the  date  when  It 


11  take  effect,  but  the  sa 


.  .  the  right  ofactioa,orof  entry, 

shall  have  accrued  before  that  time,  but  the  some 
shall  be  subject  to  the  laws  now  in  force ;  but 


,y  Google 


SDrKEHB  CooRT  OF  THE  Ukited  Stateb. 


Oct.  Tutu, 


^ge* 


It  will  appear  from  these  provisions  of  the 
(tatute  law  that  the  abaence  of  any  limitation  of 
actions  Qpon  contracts  under  seal,  between  Oc- 
tober 1, 1878,  and  April  18,  1878,  can  have  no 
effect  upon  the  coDtrDvers;  In  thU  case.  Wben 
the  cause  of  action  in  this  esse  arose,  aa  found 
by  the  court,  to  wit:  on  April  1, 1871.  article  S, 

le  400,  of  the  Code  of  18B7,  above  quoted. 

Ting  acdons  or  sealed  inBtruments  In  seven 
yaOB,  was  in  force,  and  this  limitHtion  was  ex- 
pressly continued  bj  the  Revised  Code  of  1871. 
IXT31  "^^  casaof  .PfaHOTw  v.  State.  08  Hiss.,  717, 
relied  on  ^jj  counsel  for  plaintiff  in  error,  can 
have  no  application  to  the  case,  for  in  that  suit 
the  cause  of  action  accrued  after  the  Code  of 
1871  had  taken  effect  Nothing  was  decided  In 
that  case  which  has  any  bearing  on  this. 

Therefore,  upon  ^e  facts  specially  found, 
namely;  that  the  cause  of  actdon  in  this  case  ac- 
crued on  April  1, 1871 ,  and  that  this  suit  was  not 
brought  until  DecemberSI,  1878,  it  is  apparent 
that  uie  dxth  plea  of  defendant  is  sustained,  un- 
less this  case  u  saved  by  the  averment  in  the 
declaiatioD  that  the  suit  was  bnmght  within  a 
year  after  a  formersuit  for  the  same  cause  of  ac- 
tion bad  been  defeated  for  mstter  of  form. 

It  is.therefoK.to  be  considered  whether,  i 
the  spedal  findings,  the  plaintiff  is  entitlf 
the  saving  clause  of  secUonai68of  the  Codeof 
1871.  whiclt  is  as  follows; 

"If,  in  anv  action  duly  commenced  within  the 
time  allowed,  the  writ  shall  be  abated  or  the  ac- 
tion otherwise  avoided  ordefeaied  by  the  death 
or  marriage  of  any  party  thereto,  or  for  any 
matter  of  form,  *  ■  ■  the  plaintiff  may 
coramence  a  new  action  for  the  same  caoae  at 
any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  sui' ." 

The  flndiogs  show  that  on  March  26, 16". 7.  as 
flciion, in  all  respects  similar  to  this,  was  Dmu^t, 
on  the  same  contract  sued  on  in  this  case,  bv 
the  plaintiff  in  error  a^nst  the  same  defend- 
ants, and  that,  upon  the  trial  of  that  suit,  the 
court  found  that  the  plaintiff  did  not  have  the 
legal  title  to  the  claim  sued  od  when  the  said 
action  was  commenced,  and  jiidgment  was  ac- 
cordingly rendered  in  favor  of  the  defendant 
and  against  the  plaintiff. 

Upon  these  findings  the  circuit  court  was  of 
opinion  in  this  case  that  the  former  action  was 
not  defeated  for  any  matter  of  form,  and  there- 
fore that  the  plaintiff's  cause  did  not  fall  within 
the  exception  of  section  3173  of  the  Code  of  1871 . 
and  was  barred  by  the  limitation  of  seven  years 
api^cable  to  contlacis  under  seal. 

We  are  of  opinion  that  the  facts  thus  si>ecially 
found  sustain  the  Judgment  of  the  circuit  court 
in  this  case.  The  Suneme  Court  of  Mississippi 
in  the  case  OtRB.  Oa.  v.  Orr,  4S  Miss.,  3TO, 
r4>Tdi  '"''  construed  the  phrase  "for  matter  of  form" 
1*^*1  in  section  8168,  and  declared  that  it  "relates  to 
technical  defects  in  the  form  of  the 
pleadinss  or  proof,  or  to  variances  between  the 
one  ana  the  other." 

This  case,  it  is  evident.does  not  fall  within  Ihia 
rule.  Theaction brought  hyplaintiffonHardi 
88, 1877,  was  defeated  because  it  appeared  from 
the  proof  lliat  when  it  was  brought  the  plaintiff 
had  no  cause  of  action.  The  issue  was  deliber- 
ately and  aquarelv  pieaented  by  the  pleadings  { 
in  that  former  siut  whether  M  the  time  of  its 
commencement  the  riAt  of  action  was  in  the 
plaintiff.    The  defen&nta  averred  ft  to  be  in  I 


the  plainUlTs  assignee  in  bankruptcy.  The 
plaintiff  replied  that  the  contract  on  which  hk 
action  was  based  had  been  bou^t  at  the  tssgn- 
ee's  sale  and  ssigned  to  Thomas  Boyle,  wIk> 
before  the  commencement  of  the  action,  to  wit 
In  January,  1877,  had  assigned  and  tranatmcd 
"to  him.  On  this  the  defendant  took  issue,  and 
I  that  issue  the  cause  was  tried. 
Upon  the  trial  it  tuned  out  thU  the  UBg» 
meot  by  Boyle  to  the  plaintiff  was  not  made  ds- 
til  Januaij  88, 1878.  more  than  ten  months  sfttr 
the  action  was  brought,  and  the  finding  int 
Judgment  on  the  issue  submitted  was  sgiiofl 
the j>laintiff  and  for  the  defendant. 

wn  this  state  of  fads  we  think  the  fonns 
nea  defeated,  not  for  any  matter  of  ton*. 
but  for  matter  of  substance.  The  plaintiff  fsilaJ 
In  his  action  because  the  legal  title  to  the  eve- 
tract  on  which  be  brought  nls  suit  was  in  to- 
other,  because  the  evidence  did  not  nctain  tbc 
issue  upon  which  he  bad  staked  his  cause.  The 
present  case,  therefore,  does  not  fsll  within  Ibt 


tation  of  seven  years  preKribed  by  the  C^ode  al 
"ISl  applicable  to  contracts  under  seaL 

nfoOowt  thai  a^judgmentofOt  Ofmttl  Onm 
wu  right,  and  matt  be  affirmtd. 

Trueoopr-   Te«: 

James  H.  McKenne;,  Oak,  Sup.  Oonit.  T.  6 


WILLIAM  a  GRACE  n  al.,  PtfL  t>  At.    [0 

AMERICAN    CENTRAL    IHSURANCI 
COMPANY  OP  ST.  LODIB. 
(Bee  B.  C„  Reporter^  ed.,  2IB-2S.) 


Hon  oftfie  eompsny.  on 
and  refundlnBaralablei 


sored,  who  msf  have  procured  ^  taauian 
Iskeo  by  tUt  conpanr,  sbmU  b«  deested  I 
aoent  of  the  aBured  named  In  thk  ptdkv,  a> 
turn  company  under  any  dieunnUDoea  wl 
or  In  any  tnmsaotloia  relatinK  to  this  tim 
held,  that  this  oIsuk  Importa  DoUttnc  d 
that  tlie  person  oMalnhw  the  Insuiaooe.  — -- - 
deemed  the  ■sent  of  Che  iDsuied  In  mattefs  IniiM^ 
ately  oonnected  wtththepTOOuiemtDtof  tfa«  pobT^ 
that  where  Ua  employtnont  did  not  extend  Ntib^ 
tbepiocureatentoItlielnsnraDceihlSBHticyon — 
upon  the  exeoutloaot  UMpoUer.abd  sabsap 
DOHoetohlmofltBte^'-— ^^^^^  ''      


i.  Parol  evldenoe  of  usate  or  mMum  aoHai 
Buranoemep  to  give  such  noUeetothe  peiav 


ft  POUey.aad 
idonDy  these 

curing  the  Insursnoe,  wi 

terms  of  the  contraot. 
~.  TliedoclHiiete-«fflRnea,miwDea]iiiwaKu» 
the  droultOouit  depeoda  upon  the  aUMM>» 
tbe  paitlee,  such  mttensbln,  or  tbe  (mm  «Mcs 
lesal  Intendment  ooostitutetL  must  be  dHttMXii 
1  poaiUvelv  avened  In  the  iih  ailliisii  ot  ■viisr 
TTOAtlTety  and  wHh  equal  dMIaabMS*  ta  ebtc 


afflrroatlTety 
■Head 


ly  Mr.  JtMlee  n  «»».*» 


NOTC— Uioue  and  etutom,  admlmOiiHtf  u 


D,r„cb,CoO<^le 


Giuct:  V.  Am.  C'k-nt.  Ixs.  C'l. 
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ftste.  or  tbat  a  flnn  la ''ol"  tbKtSlate.laaotiuni- 
cleDt  to  ifaow  dUicDiblp  In  such  State. 

t.  Where  the  record  docs  oot  ibow  a  case  within 
the  JurkdloUoD  of  >  Urcult  Court,  this  court  wlJl 
lakenotioeottliatlactalthouvb  uoqueatioau  tu 
JuriadlctJon  bad  been  raised  by  the  parties. 

[No.  W.1 
ArffMd  Oct.  IS.  1883.     Ikeidei  Nov.  19.  1883. 

TN  ERROR  to  the  arcuit  Court  of  the  United 
J.  Sutcs  for  the  Eiutcrn  District  of  New  York. 
*  Thelitstorj  and  facts  of  the  case  fully  appear 
in  tbc  opinioa  of  the  court. 

.(/(Mr*.  Wineliecter  Brlttan  and  B.  F. 
Traey,  for  plaintiHg  in  error; 

The  notice  to  ADthony  waa  not  saclik  notice 
of  election  to  tenninate  the  risk  as  was  required 
br  the  lerms  of  the  policy. 

Wi.He<l  T.  Int.  Co.,  76  N.  T.,  415;  RoArtaeA 
T  /!«.  a>..63N,T.,47;  Altsamdert.  In*  Co.. 
on  N.  T..  M4:  Van.  Bclioiek  t.  Int.  Co..  SB  N. 
v.,  484;  Itu.  Oo.  t.  Mger*,  SO  Am.  Rep.,  531; 
55  -tllBB.,  479. 

Tbe  cue  of  the  Slandnrd  Oil  Co.,  against  tb« 
Triumph  Ina.  Co.  (64  N.  Y.,  S5),  has  no  appH- 
ntioDbere.  See.Bru«atv./n«.0>.,21Hun.648. 

Nor  docs  tbe  testimoov,  claimed  to  eetAbUsh 
acostom,  charge  plaintiSs  with  this  notice  to 
AntboDT. 

Brndlejit.  WhmslM;t*TS.'Y.,Wa:Btegi.i»t. 
Moon.  S4  N.  Y.,  425;  AioHy  v.  (Me,  8  N.  T., 
SOS;  ItatMon  v.  Kit'Ue.  4  Hni,  107;  WheOer  t. 
Seirt>otUd,&'D\Kt.W\Brvttkii.  In*.  Co.ltvpra); 
WaUi*  T.  Baile,,,  49  N.  Y.,  404;  Woolen  Go.  t. 
Proctor,  7  Cusb..  417;  Gnnningliam  v.  Fbn- 
Uanmt,  B  Cur.  &  P.,  44;  Oarq/\.Mtagher,  S8 
Ala.,  eSO;  Ban*T.Sic<iin,20Md.,483:  JTiUfV. 
BaUotk,%'EAw.  Cb.,  052;  Ha»kin*-v.  Warrtn. 
11.1  Mass.,  SI4;  RandaUy.  Smith,  ISAm.Rep., 
SOO,  and  note;  Adamt  v.  Ing.  Co.,  76  Pa.,  411; 
llarrit  v.  Ttimbrirlge,  8B  N.  Y.,  83;  Lawson, 
Caacesand  Customs,  pp,  23, 48, 52, 55, 6S.  89.S7. 

Ji^.  Q«org«  W,  jPatmmWi  for  d^endaot 


_.     ._  «  agency,  the  law  tnterprets  the 

acts  of  the  parties  as  constituting  an  ageDt^. 

PhiL  Ins.,  sec  1B70;  Muubneeraft  v./ru.  Oa., 
(tlPa.  8i.,91;H>diT«ir./iu.  Cfa.,61N.y..I17; 
Bergtou  t.  Itu.  Co.,  5  Ben.  Fire  Ins.  Cas.,  253; 
biory,  Ag.,  sec.  14. 

Notice  was  gireo  and  accepted;  and  the  con- 
tisct  of  InEDrance  was  then  and  there,  by  its  ex- 
preas  terms,  terminaied. 

/•*.  Oo.  V.  Stark,  6  Cranch,  272 

In  Standard  Oil  Co.  s.  In*.  Co..  64  N.  Y.,  86, 
a  caae  quite  parallel  with  tliat  under  discussion, 
it  was  beld  timt  an  insurance  broker,  employed 
by  a  pMTtj  toeffect  insurance  for  him,  must  l)e  re- 
nrdod  a*  bb  agent,  and  may  be  regarded  by  tbe 
inaurer  ■*  clothed  with  full  authorltv  to  aci  for 
Us  principal  in  procuring,  modifying  or  can- 
oeliu  pollcfe*;  and  his  acts  in  these  respects  are 
fatmuag  npon  his  principal,  the  same  as  if  done 


___, '.  In*.  Co..  47  N.  Y.  Bup.  Ct., 

«a;  BomMt. Dan*,%ma,Wl;  MeEaeny.In*. 
a»..  5  Hill.  101;  Bank  v.  Canal  Co.,  4  Paige, 
117;  B^fd  V.  VanOerkmrn.  1  Barb.  Ch.,  278; 
\\mtmmm  t.  CootOoy,  SI  Wend.,  279;  Am.  Co., 
'.  itaa.  a> .  «  N.  Y.,  U9;  Int.  Oo.  v.  BlaHt,  6 
l-nDCta.  M& 
tMC.  ft. 


There  wns  uncontradlclod  and  Mtisfnctnry 
evidence  gicen  of  a  well  known  custom  in  give 
lotice  of  cunceliatioD  in  such  cases  to  the 
agent.  The  usage  is  entiTely  in  harmony  with 
the  terms  of  the  contract.  But  even  If  ilie  con- 
tract had  been  silent  on  that  subject,  tbc  law 
would  hold  that  tbe  parties  must  liave  ccntriirlcd 
in  reference  to  such  custom,  which  iiulewi 
should  be  taken  to  be  a  part  of  the  conti-uct. 

Story,  Ag.,  lecs.  77,  106;  Pars.  Coot.,  62; 
Hinton  v.Loek,  5  HUl.  487;  McPhenon  v.  Cot. 
80  N.  Y.,  476;  Durwan  v.  EHi,  19  W.  R.,  884; 
8  Kent,  Com.,  389;  I^wson,  Usages  and  Cus- 
-ms,  secSt 

As  to  the  admission  of  evidence  of  usage, 
see,  2  Phil.  Ev.,  4  Am.  ed.,  798;  KocieS  t. 
Boyal  Antar.Co..  2  Cromp.  &  J.,  244;  Hintonv. 
Loeke  (tupra);  Grant  v.  Maddocc,  IS  Hees.  & 
"",,  787;  FotoST.  Pym,  6  Taunt,  448;  Ktemr 
.  Bank,  aBarr.,  287;  Swrfv.  Je?ii«n«,I  R.  I., 
147;  JVuntf0r(Iv.^aa«((,lJohns.,4SO:  AinJti'n 
V.  Int.  Co.,  1  Hall  (N.  Y.),  619;  PaTtrid^  v. 
In*.  Co..  1  Dill.  188;  Bamarrf  v.  Kdiogg,  10 
WaU.,  888  (77  U.  B.,  XIX.,  9871;  Stmnhadi  v. 
Int.  Co.,  18  WaU.,  188  (80  U.  8.,  XX.,  616]; 
Btaekett  t.  Itu.  Oo.  (supra);  Begor*  t.  Itu.  Oo., 
1  Story,  608;  In*.  Oo.  t.  EobntfeffiS  Bl,  610. 


Jfr.  Jvtttea  VmritM  delivered  tbe  opinion  of 


Central  Insurance  Componv  of  St  Louis  to 
the  firm  of  Wm.  R  Grace  &  Co. 

Thecircumstances  under  which  it  was  Issued 
„-e  these :  a  clerk  of  Wm.  R.  Grace  &  Co.,  ,_,-„, 
charged  with  the  duly  of  effecting  insurance  [*'*J 
-igulnat  loss  by  fire  upon  their  property,  em- 
}Toyed  one  W.  R.  Moyes,  a  broker  in  the  City 
)f  New  York,  to  obtain  insurance,  in  a  specified 
amount,  for  his  principals.  Moyea  instructed 
one  Anthony,  an  Insurance  broker  and  agent  in 
Brooklyn,  who  bod  on  previous  occasions  ob- 
tained policies  for  Grace  A  Co.,  to  procure  the 
required  amount  of  insurance.  Ajitbony  ob- 
tained the  policvia  suit  from  the  general  agenta 
in  New  York  City,  of  the  defenAnt  Company, 
mailed  or  delivered  it  to  Hoyes,  and  by  the  lat- 
ter It  was  delivered  to  Grace  &  Co.  not  later 
than  the  day  succeeding  its  date.  On  the  morn- 
ing of  October  8,  one  Carrol,  for  the  Insunmce 
Company,  verbally  notified  Antbonv  that  the 
Company  refused  to  carrv  the  risk  and  required 
the  policy  to  be  returnee.  There  is  some  con- 
flict in  the  testimony  as  to  what  occurred  be- 
tween Carrol  and  Anthony  on  this  occasion. 
But.  in  tbe  view  which  the  court  takeeof  this 
case,  it  may  l^e  conceded  that  Anthony  cave 
Carrol  to  understand  that  the  policy  would  be 
returned  to  the  Company  or  Its  agents.  The 
property  Insoied  was  dettrDyed  by  fire  on  the 
night  of  October  e,  1877,  or  early  on  Uie  morn, 
ingof  the'th.  Priortothe  Are  neither  the  in- 
sured, nor  their  clerk  by  whose  instructions  tho 
policy  was  obtained,  had  any  knowledge  or  no- 
tice of  the  conversation  between  Carrol  and 
------  .  i^ 


admitted  that  the  contract  between  tbe  parties 
was  fully  executed  npon  the  dellveiy  of  the  pol- 
icy to  tbe  insured. 
The  d^th  dauae  of  tbc  policy  b  in  tiiMa 

tss 
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CouBT  OF  THK  Ubtted  Btatxs. 


worts:  "  Tills  fasuranco  rany  be  icnnlnBted  at 
anytime  at  the  request  of  tbeassured,  in  which 
case  theCompauv  shall  retain  only  the  custom- 
arj  short  niteg,  for  the  time  the  policy  has  been 
Id  force.  The  insurance  may  also  be  terminated 
at  any  time  at  the  option  of  the  Company,  on 
giving  notice  to  that  effect  and  refunding  a  rat- 
able proportion  of  tlie  premium  for  the  unci- 
pired  term  of  the  policy.  It  is  a  part  of  this  con- 
tract that  any  person  other  than  the  assured, 
who  may  have  procured  the  inmirance  lo  be 
taken  by  this  Company,  shall  be  deemed  to  be 
the  agent  of  the  assured  named  in  this  policy, 
[280]  and  not  of  this  Company  onder  any  drcum- 
BtviceB  whatever,  or  In  any  transaction  relating 
to  this  inauiance." 

The  court  refused,  although  »o  requested  hy 
plaintiSs,  to  rule  that  Anthony  was  not,  vritbin 
(be  meaning  of  the  policy,  Iheir  agent  for  the 
puipoae  of  receiving  notice  of  its  termination; 
but  charged  the  jury,  in  substance,  that  An- 
thony  was,  for  such  purpose,  to  be  deemed  the 
agent  of  the  insured.  Exception  was  taken  In 
proper  form  hy  plaintiffs,  as  well  to  the  refusal 
to  ^ve  their  Instruction,  as  to  that  given  by  the 
court  to  the  jury.  A  verdict  was  returned  for 
the  Company,  and  judgment  tbereon  vras  en- 
tered. 

The  charKe,ln  connection  with  the  o^ldlon  de- 
livered by  the  learned  Judge  who  presided  at 
the  trial,  indicates  that,  in  his  judgment,  the 
words  in  the  eighth  clause;  "Itisapartof  this 
contract  that  any  person,  other  than  the  assured, 
who  may  have  procured  the  insurance  to  be 
taken  by  this  Company,  shall  be  deemed  (o  be 
the  agent  of  the  assured  named  in  this  policy," 
were  intended  to  be  qualified  by  the  words 
"  in  any  transaction  relating  to  this  Insurance." 
Upon  this  groimd  it  was  ruled  that  notice  of  the 
termination  of  the  pollcv  was  properly  given  to 
Anthony,  who  pereonaUy  procured  the  insur- 
ance. We  do  not  concur  In  this  interpretation 
of  the  contract.  The  words  in  theirnaturaland 
ordinary  algnlflcation  import  nothing  more  than 
that  the  person  obtaining  the  insurance  was 
be  deemed  the  agent  of  the  insurtd  in  all  m^. 
ters  Immediately  connected  with  the  procure- 
ment of  the  poUey,  Representations  *—  "--" 
person  In  procuring  the  policy, ' 


pending  negotiatioDi  for  insurance,  touching 
the  Bubject-matter  of  the  contract,  was  to  be 
[S82]  deemed  the  Imowledge  or  information  of  the  In- 
sured. Wben  the  contract  was  consummated 
by  the  delivery  of  the  policy  be  ceased  to  be  the 
agent  of  the  insured,  if  his  employment  was  sole- 
ly to  procure  the  Insurance.  What  the  Compa- 
ny meant  by  the  clause  in  question,  so  far  as  it 
relates  to  the  agency,  for  the  one  party  or  "-- 
other,  of  the  person  procoring  the  insun 
was,  to  exclude  the  possibility  of  such  person 
being  rtmrded  as  Its  agent,  under  any  circum- 
•ttmCM  miatever,  or  In  any  transaction  relating 
fa)  this  insurance.  This,  we  think,  la  not  only 
the  proper  interpretation  of  the  contract,  but  the 
<mly  one  at  all  consistent  with  the  intention  of 
the  partlea  as  gathered  from  the  words  used. 
I  Tbwe  is,  in  our  opinion,  no  room  for  a  different 

Interpretetion.  If  the  construction  were  doubt- 
ful, uen  the  case  would  be  one  for  the  applica- 
ttoD  of  the  familiar  rule  that  the  words  oi  an  in- 
it  at«  to  be  taken  most  strongly  against 


the  party  employing  them  and,  thenfoR,!! 
cases  like  this,  most  favorably  to  tbe  Imond. 
The  words  are  those  of  the  Company,  not  of  Ux 
assured.    If  their  meaning  be  oWnre,  it  is  tbe 


--     eaningbeol 

fault  of  the  Company.  If  Its  purpose  wu  to 
makenodce,  to  tbepetson  procuring  tbe  i-- 
ance,  of  the  termination  of  the  pohcy,  eq 


gtbeianu- 


lent  to  notice  to  the  Insured,  a  form  (^eipna- 
sion  should  have  been  adoi»ed  which  vixild 
clearly  convey  that  idea,  and  thus  prevent  dtliB 
party  from  being  caught  or  misled. 

As  the  uncontradicted  evidence  was  thsIA» 
thony's  agency  or  employment  extended  «i1;U 
"--  — ->curement  of  the  insurance,  tbe  jtuj 
have  been  Instructed  that  his  uhnj 
ceased  when  the  policy  was  executed,  atia  tnl 
"itice  to  him,  subsequently,  of  its  tenninstian 

Eis  ineffectual  to  work  a  rescission  of  the  coo- 

At  the  trial  below,  evidence  waa  offered  by  tbe 
Compejij  and  was  permitted,  over  the  objectku 
of  plaintiffs,  to  go  to  the  jury,  totheeffectthU. 
when  this  contract  was  made,  there  existed  is 
the  Cidea  of  New  Tork  and  Brooklyn  an  emb- 
lished,  well  known  general  custom  m  fire  inaei- 
ance  business,  which  authorized  an  insanm 
company,  entitled  upon  notice  to  tenniaslc  in 
policy,  to  give  such  nodce  to  the  broker  by  or 
through  whom  the  insurance  was  prociuel 
This  evidence  nas  inadmissible  because  it  coo-  ng 
tradicted  the  manifestintentlonof  thejMiticiis 
indicated  by  the  policy.  The  objection  lo  iti 
introduction  should  have  been  sustained  IV 
contract,  as  we  have  seen,  did  notauthoriietbi 
Company  to  cancel  it  upon  notice  merely  to  lb« 
party  procuring  the  insurance — his  agency,  k- 
cording  to  the  evidence,  not  eziendlDgbeyoDd 
the  consummation  of  the  contract.  The  cob- 
trad,  by  necessary  implication,  required  notice 
'-  be  given  to  the  insured,  or  to  some  one  »t* 

IS  bis  agent  to  receive  such  notice.    An  ei' 


be  varied  by  evidence  of  u 
laBamardT.  Kiilogg,  10  WbU.,1iS8  [77  U.S., 
XIX.,  0671.  this  court  quotes  with  approval ibi 
language  of  Lord  Lyndhurst  In  Bladatt  v.  Segti 
Eicliajige  Atmir.  Co. .  2  Cromp.  &  J  ,  24*,  tui 
"  Uaage  may  be  admissible  to  explain  what  is 
doubtful;  it  is  never  admlsmble  to  contra^M 
what  is  plain."  This  rule  Is  based  upon  the  the- 
ory that  the  parties,  if  avrare  of  any  useee  o* 
custom  relating  to  tbe  subject-matter  of  ibeir 
negotiations,  have  so  expressed  their  inlentioo 
as  to  take  the  contract  out  of  tbe  operation  U 
any  rules  established  by  mere  usage  or  cnMoot- 
Wliatevcr  apparent  conflict  exists  in  the  ad- 
Indeed  cases  as  to  the  office  of  ciutamorostf 
in  £e  interpretation  of  contracts,  the  eataUisbe) 
doctrine  of  tliis  court  is  as  we  have  staled,  flff' 
triAu  v.  Itit.Q>.,  15  Wall., 078  [8211.  B..XJL. 
2391;  Bobin»m  v.  IT.  S.,  18  WalL,  885;  [80  L'^ 
a,  XX..  «H];  r*<  Dttawre,  14  Wall.,  to[81 
V.  S„  XX..  TO81;  Xat.  at.  T.  AirU««,  IW 
U.  3.,  W2  [XXV.,  760]. 

The  record  in  this  case  preKots  aqaeetioid 
Jurisdiction  which,  although  not  raised  by  either 
party  in  the  court  below  or  in  this  couil  wedo 
not  feel  at  liberty  to  pass  without  notice.  **- 
eon  V.  ^SKramioot  a>.,e  Wheat.,  450.  Ai  Ibt 
jurisdiction  of  the  drcnit  Court  ia  limited,  la 
the  sense  that  it  lias  oo  other  jurisdiction  tiw 
that  conferred  by  the  Constitution  and  la««n 
!«•  I.  ^ 
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Nat.  Bake  v.  Jacodos. 


tlw  United  Btates,  the  presumptloa  la  that 
CWM  la  without  Ita  jurfadlctlon  unless  the  con 
tnrj  afflrmativelT  appears.  I^mter  v,  Bani 
4  DmH. ,  8;  J&parte  Am'cA,M  U.  8.  ,4U  [XXIV. 
les]  :  merttim  v.  Ceau,  01  Id.,  (t4B  [XXIV.. 
lOH].  In  the  laat  cose  It  ia  tald  that,  "Where 
Juriadictku  dependa  upon  the  dtiEenahip  of  the 
I  partiea,  such  ciliztmlap,  or  the  facta  which  in 
Ugti  Intendment  coosUtute  it,abould  be  distinct 
It  and  poailivelr  averred  in  the  pleadings,  or 
Ihe^  should  appear  afflrmatlTely  and  with  equal 
dlstiDctneaa  in  other  parts  of  Uie  reooid."  B. 
Co.  r.  Ammw,  as  W^.,  822  [80  U.  S.,  XXn., 
8881;  Brigety.  Bpmv,  M  U.  B.,  401  [XXIV., 
800].  In  Avwn  v.  £mtm,  8  Pet.,  lis,  it  Is  de- 
dand  not  to  be  snffldent  that  jmiadlctloa  may 
be  infcned  arpunentatively  from  averments  In 
the  Reading! ;  that  the  averments  should  be 

The  preaent  case  was  commenced  in  the  Su- 
preme Court  of  New  York  and  was  thence  re- 
mored,  on  the  petition  of  the  defendant,  to  tbe 
Orcolt  CoQTt  of  the  United  Stales  for  the  East- 
ern District  of  New  York.  Tbe  record  does 
sot  catistactorilj  show  tbe  cJUzeoship  of  the 
paitiea.  Tlie  complaint  filed  In  the  slate  court 
ahowi  that  the  firm  of  Wm.  R  Grace  &  Co., 
composed  of  Wm.  R.  Grace,  HIcLoel  P.  Grace 
and  Cbarlea  R.  Flint,  is  doing  business  In  New 
York,  and  that  Wm.  R  Grace  and  Charlea  R 
Flint  are  residents  of  that  State.  The  petition 
for  tbe  removal  of  the  cause  ahows  (hat  tbe  de- 
fendant i*  aCorpoiation  of  the  Slate  of  Missouri ; 
thatWm.  R  Grace  and  CbBrlcs  R  Flint  reside 
In  New  Tork ;  and  that  Michael  P.  Grace  Is  « 
naldent  ofsomeSialeorcountryunknowntode' 
fendant,  but  other  than  tbe  State  of  Hlssourl. 
The  record,  however,  fails  to  show  of  what 
8U(etba  nlalntifts  are  citizens.  They  mar  be 
dobig  buabiess  in  and  have  a  reddence  in  New 
YoA  without,  necessarily,  beingcitizens  of  that 
8UI«.  They  are  not  shown  to  be  citizens  of 
aome  State  other  than  Missouri.  Bingham  v. 
V^bot,  8  Dall.,  B88  ;  Abererombit  v,  DupuU,  1 
Cranch,S13;  Jarkmny,  7Wn(yntfin.3Pet.,186; 
SuUitan  v.  Steamboat  Co.,  tupra;  HornViaU  v. 
CcOtetor.  0  Wall.,  5M  [78  U.  8„  XIX.,  662] ; 
Avwn  v.  Emu*,  wajrra ;  BAartmm  v.  Ot/ue, 

It  la  tme  that  tbe  petition  for  removal,  after 
■tattog  tbe  rcaidence  of  the  plaintiffs,  alleges 
"that  there  Is,  and  was  at  the  time  when  this  ac- 
tfon  was  biouKht,  a  controversyt  herein  between 
chlzena  of  different  Stales."  But  that  la  to  be 
deemed  the  nnaatborized  conclusion  of  law 
which  the  petidoner  draws  from  the  facts  pre- 
vloaaly  averred.  Then  there  is  the  bond  given 
by  tbe  defendant  on  the  removal  of  the  cause, 
which  redtea  tbe  names  of  tbe  Ann  of  Wm.  R. 
Grace  &  Co.,  and  describes  It  as  "of  the  County 
ofKlngaandStateof  NewTork."  If  that  bond 
may  be  considered  as  part  of  the  record  for  the 
pMTpoae  of  ascertaining  the  dtlzensblp  of  the 
paniea,  Iheavermeat  that  the  plaintiffs  are  "of 
the  Coontj  of  King*  and  State  of  New  Tork"  Is 
bMolBclent  to  show  dtizenshlp,  Birtgharn  v. 
CWd<,  8  DaU.,  882;  IToMf  v.  Wo^non,  2  Cranch.O. 

Aa  the  JodgmeDt  must  be  reversed  and  a  new 
trfal  had,  we  bav»  fdt  it  to  be  our  duty,  no^ 
wlifaatandliv  the  record,  as  presented  to  us.fails 
to  dladoae  a  case  of  whlcn  the  court  below 
mold  lake  cognizance,  to  Indicate,  for  tbe  ben- 
•At  of  paitlaa  at  another  trial,  the  conclusion 
1MD.8. 


to  the  lurisdiclton  of  the  Clrcnlt  Court  so  that, 
upon  the  return  of  tbe  cause,  the  parties  may 
take  such  further  steps,  touching  that  matter, 
as  tbey  may  be  advlsea. 

ThahiOffment  it  taertaA  mid  the  eatm  remand^ 
td,viihdirteHcm  lotettuidt  thtjvdgmmt,  and 
f)>r  »ttdt  furthar proeeadinfiiafmagnot  heiiumF 
titlaU  with  thit  opinion. 

TniBoopy.,  Test;  _ 

James  H.  UoCctmer,  Clerk,  Bnp.  Court,  IT.  S. 

ated-m  tJ.  B,,  BS.  811,  »e.  886  i  »  Hun,  888. 


MONONGAHULA  NATIONAL  BANK  OF 

BROWNSVILLE.  FA.,  Pff-  in  Or.,  [ztBj 

flAHUEL  B.'  JACOBUS. 

(BBS  B.  Oh  Seporto^  ad.,  17(4174 

Competmes  qf  vitMua. 

InproaeedJngi  subsequent  to  Judament  oo  an  ex- 


third  persoQ,  the  deceased  debtor's  sdmiDiatrator 
and  tlie  olalmant  of  the  property  are  oompFtsnt 
wttneasea  under  aed.  818,  B.  8- to  prove  tbeaUesed 
tranaler  at  such  proper^  i  from  suoh  debtor  to 
claimant,  and  iia  consideration, 
[No.  84.] 
Suhnawa  Oet.  te,  ISSa.  Deeidei  Sot.  19, 1S8S. 

FER£K)R  to  the  Grcult  Court  of  the  United 
SlK^a  for  the  Weslera  DIstria  of  Pnmayl- 
vania. 

The  history  and  facts  of  the  case  4)pear  In 
the  opinion  of  the  court 

Me»»r*.  D.  T.  Wktaon  and  SnM  A  Seed, 
for  pUntiff  in  error. 

Mfit.  Thoa.  C.  Laxaar  and  J.  W.  Dov(f. 
Um  for  defendant  In  error. 

Mr.  JtuKee  H»rlaA  delivered  the  oirinlon  of 
tbe  court: 

The  plaintiff  In  error,  having  recovered  a 
Judgment  for  $0,056.12  against  Alfred  Patt«r- 
SOD,  in  the  Circuit  Court  of  the  United  States 
for  theWestem  District  of  Peiinsylvania,caused 
an  elocution  attachment  to  be  wued  against 
the  Fayette  County  Railroad  Company  and 
Samtiel  H.  Jacobus,  the  defendant  in  error,  at- 

~  Ing,  as  tbe  property  of  Patterson,  certain 

»  of  the  capital  stock  of  Uiat  company, 

which  stood  in  the  name  of  Jacobus,  The  at- 
tachment was  duly  served  upon  Patterson,  Ja- 
cobus and  tbe  railroad  company.  Tbe  control- 
ling Issue  Id  the  case  ia.  whether  tbe  stock  was 
the  property  of  Alfred  Patterson,  and  liable  to 
be  attached  In  satisfaction  of  the  Judgment  [CB] 
against  him.  Jacobus  cialms  that  the  stock  be- 
came his  proper^  in  virtue  of  an  unrecorded 
asatgoment  and  transfer,  tor  a  valuable  consid- 
eration, by  Alfred  Patterton  prior  to  Uw  rendi- 
tion of  that  Judgment;  oonseqnentiy,  that  it  ia 
not  liable  to  the  Bank's  attachment 

Id  the  progress  of  the  litigation,  Patterson 
died  and  his  administrator  was  substituted  of 
record  as  a  party  defendant 

Tbe  contention  on  the  part  of  Uw  Bank  is, 
that  the  assignment  was  by  an  tosolvent  debtor 
hi  trust  for  certain  prefarnd  oadltoia,  and  that 
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It  matt  ba  re  been  recorded  In  otdei  to  protect 
the  stock  from  the  Utacbmeot  o(  Judgment 
ciedltora;  that  of  Jacobna  Is,  that  the  awfgn- 
ment  vna  made  In  consIdentEoDof  hU  usunip- 
tion  of  certain  liabilities  of  the  debtor,  and  with- 
out anj  intent  upon  the  part  of  either  himself 
or  Patterson  to  binder,  delaji  or  defraud  the 
creditOFH  of  the  latter. 

At  the  trial.  Jacobus,  a  witoess  in  his  own  be- 
half, was  allowed,  over  the  objections  of  plaint- 
i£t,  to  («stJt7M  to  what  took  place  between  him 
and  Patterson  at  the  time  the  stock  in  question 
was  assigned  by  the  latter  to  the  former.  The 
administrator  was  also  permitted,  over  the  ob- 
jection of  the  plalutiS,  to  prove — be  being  pres- 
ent, on  the  occasion  of  the  assignment — Ibat  tbe 
assumption  bv  Jacobus  of  certain  debts  of  Pat- 
terson a  was  En  considerBtion  and  on  the  faith, 
of  tbe  transfer  of  this  stock.  Tbis  teetimony 
bore  directly  upon  tbe  controlling  issue  in  the 
case  between  the  Bank  and  Jacobus. 

Whether  Jacobus  and  the  administrator  of 
Patterson  were  competent  witnesses,  depeoda 
upon  the  constructioa  of  section  BS6  of  the  Re- 
vtoed  Btatntes,  which  provides  thm  "  In  tbe 
courts  of  the  United  Stales  no  witness  shall  be 
excluded  In  any  action  on  account  of  color  or 
in  any  civil  action  because  be  is  a  partv  to  or 
interested  in  tbe  issue  tried;  Prodded,  rTluit  in 
iiclions  by  or  against  executors,  administrators 
or  guardfana  in  which  Judgment  may  be  ren- 
dered for  or  against  them,  neither  party  shall 
be  allowed  to  testify  against  tbe  other  as  to  any 
transaction  with  or  statement  by  the  teatator,i&< 
testate,  or  ward,  unless  called  to  testify  tliercto 
by  tbe  opposite  puty  or  required  to  testify 
thereto  by  the  court."'  -=- 

[2771  ^^  ^"^  "■  -*""'-  ^-  103U.  8.,  108  [TXYI., 
Ill],  we  held  that  in  actions  in  wl.;5h  judg- 
ment may  be  rendered  for  or  agiiinst  an  exifu- 
tor,  administrator  or  guardian,  it  is  no  objec- 
tion to  the  competency  of  the  nitness  that  he  is 
interested  in  the  issue  to  be  tried;  because,  in 
fuch  cases,  the  statute  excluded  only  parties  to 
^e  record,  that  is,  those  who,  according  (o  tbe 
established  rules  of  pleading  and  evidence,  ore 
pnrties  to  the  issue.  It  is  now  orgued  by  plaint 
\B  in  error  that  Jacobus,  as  well  as  the  adminls- 
irator  of  Alfred  Patterson,  are  pnrties  to  the 
record,  and,  unless  called  bj  the  court  or  toe  op- 
posite party,  are  incompetent  to  testify  as  to  any 
transactions  or  statements  bythe  intestate. 

We  are  of  opinion  that  the^  were  each  com- 

C'nt  as  a  witness  on  the  issue  l)ctween  tbe 
k  and  Jacobua,  as  to  whether  these  shares  of 
Slock  were  the  proper^  of  tbe  latter,  and  sub- 
ject to  the  former's  attachment.  Tho  liability 
of  Alfred  Patlenon  to  the  Bank  had  become 
fiKcd  by  the  judgment  against  him  tor  the  debt. 
Therecnnbe  no  judgment  against  his  estate,  in 
this  action,  b^  which  tbe  amount  of  the  Bank's 
claim  can  be  increased,  or  whereby  Patterson's 
estate  con  be  released  tram  liability  In  whole  or 
in  part.  The  real  issue  was  between  tbe  Bonk 
and  Jacobus  and,  consequently,  the  case  is 
nitbin  the  first  clause  of  section  856, which  pru- 
vidcsthat  "No  witness  sbalibeexcluded  •  •  • 
in  any  dvil  action  because  he  Is  a  party  to  or  in- 
[crcetedintheissue  tried."  Within themeoning 
and  object  of  (he  proviso,  this  Is  not  an  action  by 
ora^imstan  administrator,  on  which  judgment 
may  be  rendered  for  or  against  him. 

We  ntot  ODicJontbU  there  was  no  error  In 
MS 


admitdngjacohnsorthe  administintcr  of  Ftt 
terson  to  testify  on  their  own  motion. 

In  reference  to  the  merits  of  tbe  case,  we  do 
not  perceive  that  any  error  was  committed  bj 
the  circuit  court.    TTio  jury  were  prope^  ia 
structed  as  to  the  law  of  the  case. 
The  judgment  it  affirmtd. 
Tnio  copy.   Tost : 

Jamn  H.  MoKeDne;,  Oerk,  Bupu  Oourt.  C.  B. 


STATE  OF  LOUISIANA,  «e  tH.  Poutw 
Bbothsbs,  a  Finn  Composed  of  Qboboi 
FoLSOU  and  Hehbt  F01.S011,  Plff$.  ik  Bn^ 


(See  8.  C  Bepoiterl  ed.,  as-ac.) 

Action  for  damage*  rmitedbs  a  mob — tiaiiU^^ 
eilff—pudgment  when  itot  e  ••""»—'——" 
ttate  law. 


LThertgt.,. ,  _.. 

Iflinsgai  caiiseil  bf  a  mob,  Isnot  founded  upoauu 
oulTBCt  botwoCD  tbD  cltf  Bod  tlM  SuffeTcn,  bnt  fe 
'waited  bj  a  law  of  UieLea1alBtuie,BDdcuil>eiritk- 
Inwii  or  Umileil  at  lu  plMsure,  elUier  In  tke  ei- 
ent  ot  the  UablUt;  or  In  tbe  meona  of  tta  asloia- 


Tho  obllpitlon  to  make  indemntt]-.  croiffd  bJ 
Siatut-  *•-- ' •  -' ■— •  •-  ■ 

because  n 


the  SiacuteTEas  no  more  el 


i.  A  statotBW,UmlUngUi(ipowerof  a  dtrtonkt 

money  by  tazaaon,  la  not  uncooEtttutloiialberaiat 
It  proi'Cnts  tbe  collection  ot  a  JuitRmenI  agaliBt  ike 
city  for  itnroages  caused  by  a  mob:  ttdoe«  ihjii*- 


Arjved  Apr.  9, 10, 1S8S.  Decided Xe:  IS,  ISU. 

F  ERROR  to  the  Supreme  CourtoftheSttR 
of  Louisiana. 
This  esse  arose  upon  the  petition  of  the  Btiie 
of  Louisiana,  on  the  relation  of  the  plaintiff  i> 


_  _..        .,    ..lantetpol  COTppraHn*  /» 

dettroj/ed  bv  a  mob. 

law  to  pay  f  or  tUe  property  of  lDdfrtilualB,dwirtiyf* 
by  mobs  or  In  riolii.  \vcetem  OiUego  v.  (TcrtteA 
12  Ohio  St.,  SR;  Mayor  of  naltlmoro  v,  PouIbht, 5 
Hd..  lOT;  Pmtfaer  v.  Lexington,  13  B.  Moa->*< 
County  of  AUeghony  v.  Qlbnn. »  Pl  Bt..  WlTs. C 
K  Am.  Hep.,  m :  ifayor.  etc  v.  PoutOtey.  S  Sid. 


NOTE.— LloIiaWu  0 
prnperti/  dettroj/ed  by 
MnnlclpaL  c< 


Leylslnture  may  a 
i^j  lApplloable  to  sucQ  a  ^^»w  *».«  u^hj  j^^,.*.... — 
mode  of  BBsealng  tbe  damigee.   flaiice  v.  Haynr  o( 
N.Y.,4TBarb..dT;  Jn  re  IVnnsylwifa  RalLIFi- 
St.,ail;  AtohlSODT.TWin^  B  KaiL,  8Ba:UMatH 


, an.B„ SU:  PalDNT  V.  Ooooort* 

N.  H..  m ;  Wing  ChuDB  v.  Lot  Annlea,  B  CaL  9 : 
Solomon  v.  Klonton/si  Bun. HB ;  DuCtt. BUn- 
more,  Taney.  SO:  Luke  v.  Brooklyn.  41  Baiti,H; 
' eu[ieiTtsais,SLaii*..MiBclviita*iit. 

injuted  while  BldlDf  the  potto  of  adiy. 
---  wiuia  oitroi 


dlMurbeia  of  tbe  jwaoe, 

aninat  the  dty.   Oobb  v. 

H unidpal  oonraretlt    ~ 

caused  t^  the  mlliira 
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mob.  Ckmpbellv.Cl^nt  Hontvamcn,aAJa.K^ 
a  C-  »  Am.  Rep.,  KS;  Uart  v.  &4d«wrLn 
Blatahf.,  ati  Pia&er  v.  LezliiKtOQ.  U  B.  MnJK 
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LOUIBUKA  V.  Uatob,  btc.,  Ncw  Ohleaks. 


error,  tiled  in  the  Thiid  District  Cooit  for  tbe 
PariBh  of  OrluDS,  for  a  writ  of  majidamv*  to  en- 
force tbe  pkvment  of  certain  judgments  against 
the  Citj  of  New  Orleans. 

Tbe  aaid  court  gave  Judgment  for  tbe  relav 
on.  Thla  ludgment  having  been  rereraed,  on 
appeal,  by  the  Supreme  Court  of  Louisiana,  the 
relatoFB  aned  out  thli  writ  of  error. 

The  cue  is  further  staled  by  the  court. 

Me—rt.  ThiMMM  J.  Seaimes,  Bobari  MoU 


n  of 

Tbe  relaton  are  tbe  holders  of  two  judgments 
against  tbe  City  of  New  Orleans,  one  for 
^,800,  tbe  other  for  t^.OOO.  Both  were  re- 
covered in  the  couiia  of  Louisiana:  tbe  fliBt  in 
June,  1877,  by  tbe  rdaton;  tbe  eecoud  in  June, 
1874.  by  parties  who  assigned  It  to  them.  Both 
Judgments  were  for  damages  done  to  tbe  prop- 
erty of  tbe  plaintiffa  tbernn  by  a  mob  or  riot- 
ous assemblage  of  peoide  In  tbe  year  187S.  A 
statute  of  the  State  made  municipal  corporatlona 
Hable  for  damages  thus  caused  within  their  lim- 
R  8.  of  Ia,  1870,  sec.  S4S8. 


to  tbe  provisions  of  the  Act  known  as  No.  B  of 
tbe  Extra  Bession  of  1870,  and  tbe  present  pro- 
ceeding was  taken  by  the  relatora  to  compel  the 
autboniJes  of  the  city  to  provide  for  their  pey- 
nent.  At  the  time  the  injuries  complaiaed  of 
were  committed  and  one  of  the  judgrnenta  vsm 
recovered,  the  City  of  New  Orleans  was  author- 
ixed  lo  levy  and  collect  a  tax  upon  property 
within  lla  limits  of  one  dollar  ana  aeventy-flve 
■  enta  upon  evetr  one  hundred  dollars  of  lis  as- 
■>c!Ked  value.  At  the  time  tbe  other  jndnnent 
waa  recovered  this  limit  of  taxation  was  rMuced 
to  one  dollar  and  flfty  cents  on  every  one  hun- 
tired  doUan  of  the  assessed  value  of  the  propertr . 
Bytbe  Constitution  of  the  Btate,  adopted  in 
loTS,  tbe  potver  of  the  city  lo  imDoae  lax«fl  on 
pTupcrty  within  lu  limits  was  furUier  restricted 
lo  ten  mill!!  on  tbe  dollar  of  the  valuation. 

The  effect  of  this  !3»t  limitation  is  to  prevent 
ilie  mljilors,  who  are  not  allowed  to  issue  eie- 
cutionn  against  tbe  dty,  from  collecting  their 
Jiiiljnni'nts,  as  the  funds  receivable  from  me  tax 
iliiw  uuihorlzed  U>  be  levied  are  exhausted  by 
I  lie  nirreot  expeoaes  of  tbe  ci^,  which  must 
dm  be  meL 

Tbr  relator  sought  in  the  state  courts  to  com- 
T>cl  a  levy  by  the  city  of  taxes  (o  meet  their  judg- 
meniH  at  the  rate  permitted  when  the  damages 
were  done  for  which  the  Judgments  were  ob- 
oined.  They  ooniended  that  the  subsequent 
limitation  imposed  upon  its  power  violated  that 
rlaiue  of  ibe  Federal  Constitution  which  pro- 
hibits a  State  from  passing  a  law  impairing  tbe 
oliligBtlaD  of  contracts,  and  also  that  clause  of 
ibe  1 4ili  Amendment  which  forbids  a  Stale  to  de- 
prive aoy  penon  of  lite,  liberty  or  properly  with- 
oat  doe  process  of  taw.  The  Supreme  Court  of 
(be  State,  reversing  the  lower  court,  decided 
ajCKinst  tbe  relators,  and  tbe  same  contention  Is 
reoewed  bere. 

Tbe  right  to  re-imbunemeDt  for  damagea 
nuwd  tq'  a  mob  or  riotous  assemblage  of  people 


positit 


Is  not  founded  upon  any  contract  between  tbe 
city  and  the  sufferers.  Its  liability  for  the  dam 
agee  is  created  by  a  law  of  the  L^^ature,  anci 
can  be  withdrewn  or  limited  at  its  pleasure. 
Himicipal  corporations  are  instrumentalities  of 
tbe  Stale  for  tlie  convenient  admlnistrHtion  of 
government  wiUiin  their  limits.  They  ore  in- 
vested with  autbority  to  establish  a  police  to 
guard  against  disturtMnce;  and  it  te  their  duty 
to  eierdse  their  authority  so  as  to  prevent  vio- 
lence from  any  cause,  and  particularly  from 
mobs  and  riotous  assemblagee.  It  has,  there- 
fore, been  generally  consid^ed  as  a  Just  burden 
cast  upon  them,  lo  require  them  to  make  good 
any  Ides  sustained  from  the  acta  of  such  assem- 
blages which  they  should  have  repressed.  The 
Imposition  has  been  nippoeed  to  create,  in  the 
holders  of  property  liable  to  taxation  within 
their  limits,  an  Interest  to  discourage  and  pre- 
vent any  movements  tending  to  such  violent 

" .ugB.     But,  however  considered,  the  im- 

is  simply  a  measure  of  legislative  pol- 
Drespectrestinguponcontiact,  and  sub- 
ject, like  all  other  measures  ot  policy,  to  any 
change  tbe  Legislature  may  see  flt  to  make, 
either  in  the  extent  of  the  liability  or  in  the 
means  of  its  enforcement.  And  its  character  is 
not  at  all  changed  by  tbe  fact  that  the  amount 
of  loss,  in  pecuniary  estimation,  has  been  ascer- 
tained and  eeiablisoed  by  the  iiidgmenta  ren- 
dered- The  obligation  to  make  indemnity,  cre- 
ated by  tbe  statute,  has  nomoreelement  of  con- 
tract in  it  because  mergedin  the  judgments  than 
it  had  previously.  Tbe  term  "  contract "  Is  used 
in  tbe  Constitution  in  its  ordinary  sense,  as  sig- 
nifying the  agreementof  two  or  more  minds  for 
considerations  proceeding  from  one  to  tbe  other 
to  do.  or  not  to  do,  certamactSi.  Mutual  assent 
to  its  terms  Is  of  its  very  essence. 

A  Judgment  fordamp.ges,estimHted  in  money. 
Is  sometimes  called  by  text  writers  a  specially 
or  contract  of  record,  because  it  establishes  a 
legal  obligation  lo  pay  the  amount  recovered  ; 
and,  by  a  fiction  of  law,  a  promise  to  pay  is  im- 
plied where  such  legal  obligation  exists.  It  Is 
on  this  principle  that  anacLonueontrattu  will 
He  upon  a  judgment.  Chit  ConL,  Perkins' 
ed.,  87.  But  this  fiction  cannot  convert  a  trans- 
action wanting  the  assent  of  parties  into  one 
which  necesss^ly  implies  it.  Judgments  for 
torts  are  usually  the  result  of  violent  eonlesla 
and,  as  observed  by  tbe  court  below,  are  im- 
posed upon  the  losing  party  by  a  higher  author- 
ity against  bis  will  and  protest.  The  prohibi- 
tion of  the  Federal  Constitution  was  intended  to 
secure  the  observance  of  good  faith  Id  the  stip- 
ulation of  parties  against  any  state  action. 
Where  a  transaction  is  not  based  upon  any  as- 
sent of  parties,  it  cannot  be  said  (hat  any  faith 
is  pledged  with  ren>ect  to  it;  and  no  case  arises 
for  Uieoperalion  of  tbe  prohibition.  GarritoH 
r.  Sea  York.  21  Wall.,  303  [88  U.  B.,  XXIL, 
614],  There  is,  therefore,  nothing  In  the  lia- 
bilities of  the  city  by  reason  of  which  the  rela- 
tors recovered  their  judgments,  that  precluded 
the  State  from  changing  the  taxing  power  of 
tbe  dty,  even  though  the  taxation  M  so  limited 
aa  to  postpone  tbe  payment  of  the  Judgments. 

Tbe  clause  of  the  t4th  Amendmciit  cited 
is  equally  inoperative  to  restrain  the  action 
of  the  State.  Cancelling  that  the  judgments, 
though  founded  upon  claims  to  indemnity 
for  unlawful  acts  of  moha  or  riotous  asscm- 
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bUftet,  ue  propeit7  in  the  sense  that  they 
are  capable  of  ownerahlp  and  mav  have  a  pe- 
cunlaiy  value,  tbe  relators  cannot  oe  said  to  be 
deprived  d  utem  so  long  as  Oiej  continoe  an 
exbdng  UabiUtT  wainst  the  clij.  Altbon^ 
the  present  Umltaoon  of  tbe  taxing  power  of 
the  dty  may  prevent  (be  receipt  of  lufBclent 
funds  to  pay  toe  Judgments,  the  Legislature  ot 


their  assignees  as  oflhels  to  demands  of 
the  cltv;  at  least  it  is  possible  that  thev  may 
be  available  in  various  ways.  Be  this  (u  it  may, 
tbe  relatoiB  have  no  such  vested  ri^t  in  the 
taxing  power  of  the  dty  as  to  render  its  diminn- 
tion  bv  the  State,  to  a  degree  affecting  the  pres- 
ent collection  of  tlieir  Judgments,  a  deprivation 
of  tlieirpropctty  in  thesenseoftheconstitutloD- 
ftl  probA)ition.  A  party  cannot  be  said  to  lie 
dcpilvcd  of  bis  property  in  a  judgment  beceTise 
ut  the  time  he  is  unable  to  collect  It. 

I'be  cases,  In  which  we  have  held  that  the 
taxing  power  of  a  municipality  continues,  not- 
wiihslandinK  a  legislative  Act  of  limitation  or 
repeiil,  are  foundca  upon  contracts;  and  decis- 
ions iu  them  do  not  rest  upon  tbe  principle 
that  tbe  party  aSccted  in  the  enforcement  of 
Ilia  contract  rights  bos  been  thereby  deprived 
of  nnv  properly,  but  upon  tbepriuciple  that  the 
remedies  for  the  enforcement  of  his  conti-acts, 
existing  when  they  were  made,  have  been  by 
such  legialatioD  impaired.  The  usual  mode  in 
which  municipal  bodies  meet  their  pecuniary 
contracts  is  by  taxation.  And  when,  upon  the 
faith  that  such  taxation  will  be  leviea,  con. 
tracts  have  been  made,  tbe  constitutional  inhibi- 
tion baa  been  licid  to  restrain  theBlalefromro- 
pealingor  diminishin"  the  power  of  tbe  corpora- 
tion so  OS  to  deprive  the  holder  of  the  contract 
of  all  adequate  and  efficacious  remedy.  As  we 
have  often  said,  the  power  of  taxation  belongs 
exclusively  to  the  Legislative  Depwtment  of  the 
Government,  and  the  extent  to  wliich  it  shall  be 
detected  toamimicipal  body  isamatter  of  dis- 
cretion; and  may  be  umited  or  revoked,  at  the 
Pleasure  of  tbe  Legislature.  But,  as  we  held 
1  Wolf  V.  Stv)  (meant,  at  October  Term,  1880 
[XXVI.,  395],  and  repeated  In  Loviniana  v. 
«W«ry.at  October  Term.  1881  [XXVI..1090], 
in  both  casesby  tbe  unanimous  Judgment  of  the 
couri,  the  leeislatlon  in  that  respect  Is  subject 
to  this  qualification,  which  attends  all  slate  leg- 
islation, that  It  "Shall  not  conflict  with  the  pro- 
hibitions of  the  Constitution  of  the  United 
States  and,  among  other  thiogs,  shall  not  op- 
erate directly  upon  contracts  ot  the  corporation, 
to  as  to  impair  tbeir  obligation  by  abrogating 
or  lesscoing  the  means  of  their  enforcement. 
Legislation  produdng  this  latter  result,  not  in- 
directly as  a  consequence  of  legitimate  meas- 
ures taken,  as  will  sometimes  happen,  but  di- 
rectly bv  operating  upon  those  means,  is  pro- 
hibited by  the  Constitution  and  must )»  dis- 
regarded—treated as  if  never  enacted—by  aU 


been  repeatedly  asserted  by  this  court  when  at- 
tempts have  been  made  to  limit  the  power  of 
taxation  of  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  inade,  and  by  means 
of  which  alone  they  could  be  performec.  •  •  • 
However  great  the  control  of  the  Legislature 
HCS 


over  the  corporation  while  It  la  in  exMeucc,  It 
must  bo  exercbed  in  snbordination  to  thB|f» 
dple  which  secures  tbe  iDviolahOity  (rf  «•■ 
tracla." 

This  doctrine  can  have  no  ap;dicaticB  to 
claims  against  municipal  corpomtions  fcnnded 
upon  torts  of  the  character  mentioned.  Whelb- 
er  or  not  the  8tat«,  in  so  limUlng  tbe  powa  of 
the  d(y  to  rHlse  funds  by  taxation  that  tt  cannot 
satisfy  all  claims  against  it  recogtUsed  t?  la*, 
tbou^  not  lestlnK  upon  contract,  doea  a  witsig 
to  the  relatora,  ^^ch  a  wise  policy  and  a  jM 
sense  of  public  honor  sboula  not  sftncHwi,  ii 
not  a  question  upon  which  this  court  can  urn. 
If  the  action  of  the  State  doa  not  fall  withia 
any  prohibition  of  the  Federal  Conadtatian,  it 
Ilea  beyond  the  reach  of  our  antbori^. 

Tbe  question  of  the  e&ect  of  l^ial^on  npn 
tbe  means  of  entordog  an  (odinair  Judgmot 
of  damages  for  a  tort,  rendered  acauut  tlie  po^ 
son  committing  it,  in  favor  of  tbe  petaon  in- 
jured, may  Invmve  other  consIdaaUooB,  iDdii 
not  presented  ^y  the  case  before  m. 

JudgmeKt'^Sirmad. 

Mr.  J^tiaBrmMeri 

I  concur  in  tbe  Judgmoit  in  this  cas^  on  -; 
tbe  special  ground  that  remediea  against  mo- 
nidpal  bodies  for  damages  caused  by  mola, 
or  other  violators  of  law,  unconnected  with 
the  munidpat  government,  are  purdy  mat 
ters  of  legislative  policy,  depending  on  posi- 
tive law,  which  mav  atanyUmebe  tcpealedor 
modiflen,  either  before  or  after  the  damage  has 
occurred,  and  the  repeal  of  which  causes  tlw 
remedy  to  cease.  In  giving  or  wiihhddiii; 
remedies  of  this  kind,  it  Is  drnply  a  qoestioa 
whether  the  public  shall  or  shaD  not  indenuii- 
fy  those  who  sustain  losses  from  the  unlawful 
acts  or  combinations  of  individuals;  and  wheth- 
er it  shall  or  obaU  not  do  so,  is  a  matter  of  Iw- 
is1ativediscretIon:JuBt  as  It  Is,  whether  the  pob- 
lie  shall  or  shall  not  Indemnifr  thoee  who 
suffer  losses  at  the  bands  of  a  public  enemy,  or 
from  inteatjne  commotions  or  rebellion.    Aim), 


founded  um  „       =,  _     .       .. 

lagree  with  the  court,  that  any  reatraint  of  tax- 
ation which  may  affect  tbe  means  of  enfonii^ 
them  Is  within  tbe  constitutional  power  of  tbe 
Legislature.  Until  tbe  claim  is  reduced  to  pos- 
session, it  is  subject  to  legislative  TegulatKO. 
But  an  ordinary  judgment  of  damages  f«rs 
tort,  rendered  a^nst  the  person  conunitling  it. 
In  favor  of  the  person  injured,  stuidB  npon  t 
very  difTereot  footing.  Such  a  Judgment  is 
founded  upon  an  absolute  right,  and  is  as  mvek 
an  artide  of  property  as  anything  else  that  a 
pariy  owns;  and  the  Legislature  can  no  more  vi- 
olate it  without  due  process  of  law,  than  it  caa 
any  other  property.  To  abrogate  the  retaedy 
for  enfordng  it,  and  to  give  no  other  adeqnate 
remedy  in  its  st^,  is  to  deprive  the  owna  of  his 
property,  within  the  meaning  of  the  litb  Anynd- 
ment.  The  remedy  forenfonaoga  ludgment  is 
the  life  of  the  Judgment,  just  asmiKii  as  the  ran- 
edy  for  enforclnga  contract  is  tbe  life  of  tbe  coB- 
bact.  Whilst  the  original  Constitationpntecta) 
only  contracts  from beingimpalredbyatate laws, 
the  14th  Amendment  protects  every  spedeaot 
proi>erty  alike,  except  such  as  in  its  nature  sad 
origin  Is  subject  to  legislative  controL  Bene* 
I  regard  It  important  clearly  to  diatingalsb  be- 
IMT.  S. 
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lis  Und  of  Judgment,  now  uoder  con- 

)ii,atidotherjuagmenM  for  claims  based 


tween  this  Und  of 
ddmt1oii,atid  othe  ,     ^ 
CDpD  the  absolute  right  of  the  party. 
Troe  copy.   Test : 

James  B.  IfoKeniMr,  Oerk,  Bup.  Oourt,  U.  B. 

,,,        3fr.  Juttiet  Bmrltkn,  dissenting: 

*'       Br  the  CoDStitatloD  of  Louisiana  adopted  In 

1879,  and  wfalch  went  into  effect  January  1, 

1880,  It  la  declared,  "No  parish  or  municip^ 
tax,  for  all  purposes  whatever,  shall  exceed  ten 
mllla  on  the  dollar  of  valoatioi)." 


sgalnsttheCltyof  NewOrV 

■nd  became  final  long  before  the  adoption  of 
that  coostitatlonal  provldon.  At  the  time  of 
their  rendition,  the  law  forbade  execution 
s^nst  the  defendant,  bnt  the  city  bad  the 
power  and  was  under  a  duty,  which  the  courts 
could  compel  it  to  discharge,  to  Include  in  its 
bndget  or  annual  estimate  for  contingent  ex- 
penses^ a  nuD  sulBcieot  to  pay  these  ]udg- 
menla.  At  that  time,  also,  the  rate  of  taxation 
prescribed  by  law  was  amt^e  to  enable  the  city 
to  meet  all  such  obligations.  But  if  the  llmita- 
tioD  upon  taxation  imposed  br  the  Stale  Con- 


e  money  than  will  be  required  to  meet  the 
ordinary  and  necessary  expenses  of  municipal 
ailminietTHlion.  Consequently,  under  the  limit 
of  ten  mills  on  the  dollar  of  valuation,  the 
Judgments  of  plaintiffs  become  as  valueless  as 
they  wo'jld  be  bad  the  State  Constitution,  in 
terms,  forbidden  the  dty  frtun  paying  tbem. 

1.  Are  the  judgments  in  question  cootractsT 
nils  quesiirin  Is  answered  by  the  Court  of  Ap- 


"  Contracts  an  of  three  kinds:  simple  con- 
tracts, contract!  by  specialty,  and  contracts  of 
recnrtl.  A  judgment  is  a  coutract  of  the  high- 
eat  nature  known  to  the  law.  •  •  •  The 
cause  or  consideration  of  the  judgment  la  of  no 
powlila  Importance;  that  la  merged  in  the 
jMlgmenL  When  recovered,  the  judgment 
Maoda  as  a  conclusiye  declaration  that  the 
plaintiff  therein  laentitled  to  the  sum  of  money 
•ecorercd.  No  matter  what  may  have  been 
Uie  original  cause  of  action,  the  judgment  for- 
mr  settles  the  plaintiife  claim  and  the  de- 
fendant'! assent  toereto;  thla  assent  may  have 
beat  retuctant.  but  In  law  it  is  an  assent,  and 
tbe  defendant  Is  estopped  by  the  judgment  to 
dinmt.  Forever  thereafter,  any  claim  on  the 
tadgmcnt  is  setting  up  a  cause  of  action  on 
contract" 

Blackstone  savs  that '  'When  any  specific  sum 
la  adjudgt-d  to  be  due  from  the  defendant  to 
tbe  fdolDtiff  on  ao  action  or  suit  at  law,  this  Is 
a  contract  of  the  highest  nature,  being  estab- 
Uabedbv  the  sentence  of  a  court  of  judicature." 
BBL.ImB.  Chittr  enumerates  judgments  among 
eoDtiacta  or  oblimtlonaof  record,  and  obeerve* 
that  tbey  "  are  OT  saperlw  force,  because  they 
have  been  ptomtilnted  by.or  are  founded  upon, 
tbe  KOthorifj  and  have  recdTed  the  sanction 
at,  a  eoart  of  record.'  Ohltty,  Contracts,  8. 
An  action  in  form  a  eontractu  will  lie  on  a 
todriDeat  of  a  oourt  of  record,  because  the  law 
Wpliea  m  ooninct  to  My  It  from  the  fact  of 
Iben  b«fn|t  a  legal  ooUgmtlon  to  do  so,  "al- 
IO»D.  & 


though,"  says  Chltty,  "the  transaction  in  Ita 
origin  was  totally  unconnected  with  contntct, 
and  there  haa  been  no  ptpmise  In  fact"  7if.,ST. 

It  teema  to  me  that  these  judgments  are  con- 
tracts, within  any  reasonable  InteniretAtlon  of 
thecontroct  clause  of  tbe  National  Constitution. 
It  can  hardly  be  that  the  framers  of  that  instru- 
ment attached  lees  consequence  to  contracts  of 
record  than  to  simple  contracts.  U  this  view 
be  correct,  then  the  withdrawal  from  the  City 
of  New  Orleans  of  the  anthorltr  which  It  pos- 

^  when  they  were  renderea,  to  levy  taxes 

m'  * ■- '     ■-'^     "• 

gation  (_    __ 
Judgments. 

2  But  If  this  view  be  erroneous.  It  seems 
quite  clear  that  tbe  Btate  Constitution  of  18711 
cannot  be  applied  to  these  judgments  withou' 
bringing  it  into  confilct  witL  tUkt  provision  oi 
the  Constitution,  which  declares  that  no  -State 
shall  deprive  any  person  of  proper^  without 
due  process  of  law.    That  thwe  judgments  are 


proper^  within  the  meaning  of  the  Constitu- 
tion cannot,  it  seems  to  me,  be  doubted.  Tbey 
ibe  less  proper^  because  tbe  original 


cauae  ot  action  did  not  arise  out  of  contract.  In 
the  literal  meaning  of  that  word,  but  rests  upon 
a  statute  making  muolcipal  corporations  liable 
for  property  destroyed  by  t  moD.  If  a  judg- 
ment ^ving  damages  for  aucb  a  tort  is  not  a 
contract  wlthl  n  the  meaning  of  the  Constitution, 
It  is,  nevertheleee,  property,  of  which  the  owner  [2641 
m^  not  be  deprived  mthout  due  process  of  law. 
Its  value  as  propertv  depends  la  every  legal 
sense  upon  the  remedies  which  the  law  gives  to 
enforce  its  collection.  To  withhold  from  the 
citizen  who  has  a  Judgment  for  money,  the  Ju- 
dicial means  of  enforcing  Its  collection;  or, 
what  Is,  in  effect,  the  same  thing,  to  withdraw 
from  the  judgment  debtor,  a  municipal  corpo- 
ration, the  authority  to  levy  taxes  for  Its  i»y- 
ment,  is  to  destrov  the  value  of  the  Judgment 


the  meaning  ot  that  provlaon  in  the  Constitu- 
tions of  the  several  States  which  forbids  pri- 
vate propertv  from  being  taken  for  public 
purposes  without  just  compensation  therefor. 
Under  the  authority  of  Statutca  of  Wisconsin, 
certain  dams  were  constructed  across  a  public 
navii^ble  stream  of  that  State.  The  dama  so 
coDMructed  caused  the  waters  to  oversow  the 
land  of  a  dtlzen,  resulting  in  the  almost  com- 
plete destruction  of  Its  value.  The  argument  was 
there  made  that  the  land  waa  not  taJcen  within 
the  meaning  of  the  Constitution,  and  that  the 
damage  waa  only  the  consequential  result  of 
such  use  of  a  navigable  stream  as  the  govern- 
ment had  a  r^ht  to  make  for  tbe  purposes  of 
navigation.  But,  touching  that  au^eaUon,  this 
court  said: 

"  It  would  be  a  very  curious  and  unsatiafiic- 
torv  result  If  In  construing  a  providon  of  consti- 
tutional law,  always  nndentood  to  have  been 
adoptsd  for  protection  and  securt^  to  the  rights 
of  the  individual  as  against  the  govenuneut,  and 
which  baa  received  the  commendation  of  ju- 
rists, statesmen  and  commentators  as  placug 
the  lust  principles  of  the  common  law  on  that 
subject  beyond  the  power  of  ordinary  legisla- 
tion i«  change  or  control  them,  it  sball  be  held 
that  if  the  government  refrains  from  the  abeo- 
Inte  conversion  of  real  property  to  the  use*  of 
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Uic  public,  It  can  destroy  Its  value  entirel]';  can 
inflict  irreparable  and  permaoeDt  Injury  to  any 
exUnt;  con,  in  eflect,  subject  It  U>  total  destruc- 
tion witliout  making  any  compenMtiDn,  be- 
cause Id  the  narrowest  sense  of  that  word,  <t  Is 
□ot  taken  for  the  public  use.  Such  a  construc- 
tion would  pervert  the  constitutional  piOTlBion 
into  a  restriction  upon  the  rights  of  the  dtizen 
as  those  rights  atooa  at  tlie  common  law,  instead 
of  Oie  govenunent,  and  make  tt  an  kDthority  for 
9(iKT  invasion  of  private  rights  under  the  pretext  of 
l^woj  ^,g  public  good,  whicn  had  no  warrant  In  the 
laws  or  practice  of  our  ancestors.'' 

These  principles  of  constitutioiiBl  construc- 
tion have  an  important  bearing  upon  the  prea- 
eut  case.  If  the  property  of  the  citizen  Is 
"taken,"  wittiin  the  meaning  of  the  Constitu- 
tion, when  its  value  is  destroyed  or  permaQeut- 
Ij  impaired  through  the  act  of  the  government, 
or  by  the  acts  of  others  under  the  sanction  or 
authority  of  the  government,  It  would  seem  that 
the  citixen  holding  a  judgment  for  money 
against  a  munictpal  corporation — which  ludg' 
roent  Is  capable  of  enforcement  by  judicial  pro- 
ceedings at  the  time  of  Its  rendition— is  deprived 
of  his  property  without  due  process  of  bw,  if 
the  State,  Dy  a  subsequent  law,  so  reduces  the 
rate  of  taxation  as  to  make  it  impossible  for  the 
corporation  to  satisfy  such  judgment.  Since 
tiie  value  of  the  judgment,  as  property,  depeni*" 
aecessarlly  upon  the  remedies  given  for  lis  e 
forcement,  the  withdrawal  of  dllremcdies  for  i 
enforcement,  and  compelling  the  owner  to  rely 
exclusively  upon  the  generosity  of  the  judg- 
tnent  debtor,  is,  I  subimt,  to  deprive  the  owner 
of  his  property. 

But  it  is  said  that  the  pl^tiSs  are  not  de- 
prived of  their  Judgrnents,  so  lon^^  m  they  con- 
tinue to  be  existing  liabilities  against  the  dty. 
y[j  answer  is,  that  such  liability  upon  the  put 
of'^the  city  is  of  no  consequence,  unless,  when 
payment  is  refused,  it  can  be  enforced  by  legal 
proceedings.  A  money  judgment  which  can- 
not be  collected  is  of  as  little  value  as  Pumpel- 
ly's  farm  was,  when  covered  by  water  to  such 
an  extent  that  It  could  not  be  used  for  any  of 
the  purposes  for  which  land  Is  desired. 

It  is  also  said  by  my  brethren  that  plaintiffs 
ai«  not  deprived  of  theirpropertyin  theaeiudg- 
.  meots,  because  at  the  tltne  they  are  unable  to 
collect  them.  No  Slate  shall '  'deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law,"  Is  the  mandate  of  the  Consti- 
tution. Could  a  state  law  depriving  a  person 
of  his  liberty  be  sustained  upon  the  ground  that 
such  deprivation  was  onlv  for  a  time?  Pum- 
pelly's  land  was  adjudgea  to  have  been  taken 
within  the  meaning  of  the  Constitution,  al- 
thongh  it  was  possible  that,  at  some  future  time, 
,^^^  the  Cams  constructed  under  the  authority  of 
'  the  State  mi^t  be  abandoned,  or  might  ""'■ 
way,  causing  the  waters  to  retire  within 
original  limits,  and  thereby  enabling  the  owner 
to  re-occupy  his  farm.  It  is  barely  possible  that 
the  people  of  Louisiana  mav,  at  some  future 
period  in  thelrhistotj,  amend  her  Constitution, 
so  as  to  permit  the  City  of  New  Orleans  to  levy 
taxes  sutScient  to  meet  its  indebtedness,  as  es- 
tablished by  the  judicial  tribunals  of  that  State, 
But  such  a  poBsibiUty  cannot  properly  be  rec- 
ognized as  an  element  in  the  legal  inquiry 
whether  the  Btate  may  so  reduce  the  rate  at 
taxation  by  oiw  of  its  munldpal  oorporatkuu. 


as  to  deprive  it  alto.^her  of  the  power  lo  ptv 
valid  judgments  against  it,  which  at  tlw  tnot 
of  thdr  rendition,  and  under  the  rate  of  Isn- 
tlou  which  then  obt^ned,  were  ooHectibk 
through  Judicial  proceedings. 

Itisfiuther  said  that  these  Judgments  nn; 
also,  "perhaps,"  be  used  by  the  relators  m  then 
assignees  as  oSCsels  to  demands  of  the  dty.  My 
er  Is,  that  the  dty  may  new  havesuch  de- 
ls. The  possibility  that  it  mav  have  occfai 
o  control  the  determination  of  this  cax.^ia- 
volvlng,  Isubmlt.apresent deprivation ofpw[v 

K,  without  duo  process  of  law. 
I  this  case,  before  the  adoption  of  the  Geo- 
Btiiution  ofl879-80,  before  even  theCmveoliM 
that  fnuned  It  met,  the  plaintiffs  had  obtiinrd. 
In  the  inferior  state  court,  a  final  order  in  ■ 
iamu*  suit,  requiring  the  City  of  New  Or- 
.^<i..mJ  to  include  in  its  next  budget  or  Btatemeni 
of  liabilities  and  in  succeeding  budgets,  nnul 
they  were  paid,  the  amounts  of  eiisiing  JDdg 


the  mandamui  Bait  v 

with  the  law  of  the  State  as  it  then  was.  Plaint 
ItTs,  by  the  application  of  theconsUtutkmal  limit 
atiou  upon  municipal  taxation,adapi«d<i/^'<»' 
dition  ef  judgment  in  tJie  mardamus  titU,  is  thtu 
deprived  notonlyofthe  beoeflt of  that  iudgmot 
but  of  all  power  to  enforce  the  collecboo  of  lb( 
odpual  judgments,  in  the  only  way  they  etc 
be  enforced  or  be  made  of  any  value  If  ibi! 
be  not  a  deprivation  of  property  without  dot 
process  of  law,  It  Is.  I  think,  dtfflcuit  lo  cm 
ccive  of  a  case  Involving  such  a  deprivalioa, 

Ttob  oopf.  Test: 

James  H.HoKenae7,(aerk,Bup.COatt,C.ft 

cuad-mu.8.,no:WN.T.,«i:  «ajb.Bv-* 


WILLIiM  PRESTON. 

WILLIAM  PRESTON,  Appt., 

WtLLIAH  C.  WALSH,  Comminioner  of  tbi 

General  Land-Office  of  the  Statk  of  Teui 

(9ee  a.  CL,  BepOTter'B  eiL,  tVr-aD 


L  A  decree  on  a  btU  for  relief 
oontract  tor  public  Isnda  long  el 
pergona,  Kliich  bas  (he  effect  to 


1  poop 

with  lie  pubUc  Isnd^  In  >  suit  I 
partT,  wul  be  set  aside  wbere  tl 
lormaDOS  of  the  oontract  htts 


tarspe^acperfarmanoetopertoniiU ,_-. 

a  oootraot  whollr  «z«>;utorr,  or  to  akow  mf^ 
dent  TBSsnn  tor  UteEslluret  McmuidtonAMr* 
Uef  and  tain  Itie  par^  o*«r  to  his  leoaa  st  la*. 
pMttml^r  where  the  rights  of  tldrd  putMhs" 
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TTaxos  t.  PBEnox. 


Arttied  Mar.lS,  14.I8SS.  Deddta  Km.  19. 1833. 


Teiu. 

Tbe  Listorj  and  facta  of  the  case  fullj  ap- 
ft*T  in  the  opinion  of  the  court. 

8m,  aleo,  the  report  of  tbe  opinion  of  Mr. 
Juttice  Woodi,  Circuit  Jucige  in  this  " 

eork  T.  WaM  8  Woods.  861. 

Mtmn.  John  Maaon  Brown.  Oeori^  H. 
Davto  and  WiUiaru  lYttttm,  for  complainant: 

Tbe  Heicer  Colonj  contract  of  January  29, 
lS44.iraa  nncoastitutlonal  and  Toid. 

1  Pasch.  Dig„  Tex.  Stat, ,  156, 28i,  SSB ;  M* 
dm  T.  CM,  21  Tex.,  SSQ;  Brgan  t.  Hhirtey,  68 
Tex.,  440. 

That  contract  wm  •  "  cnntnct"  in  the  coo- 
fllitntioDal  MDw,  which  couid  not 
quCDtly  impaired  bj  Texas. 

Oram  V.  BiddU,  8  WheaL, 
ra«»s 81  Tei.,  718:  8 Opa.  AtttOen., 630; flofl 
T.  Witeomin.  108  U.  8.,  5  C^^Vl.  302). 

Hint  coaimct  bv  its  terms  created  and  made 
a  "  reaervaiion"  of  tbe  lands  within  "Mercer's 
Ookiny ;"  and  the  State  and  Its  officers  were 
thereby  foiUdden  to  subaeqiiently  convey  thoM 
knds  toothers. 

JfHlonv.CM,2lTei..M3;  WOeostv.  Jaektan, 
ISPet.^;  Leatemeortht.lt.E.  a'.,92  U.  S., 
1A\  (XXIIL,  687);  State  v.  Ddetdtnier.  7  Tex.. 
106;  SimmtBv.  WhM'a:mei.,TJ;  .flurbrv 
JIfM,MTex.,184;^(i/i7i«i>nT.7'[>iMf«v.l8Wall., 
«  (80  U.  8..  XX.,  487);  WirtA  ».  Bran*m,  Vc 
V.  8.  121  (XXV.,  87). 

It  WM  a  snnt,  in  pratenH,  creating  a  Tested 
fntoeat,  as  In  cases  of  railroad  grants  of  slier- 
aate  aectionB  on  such  roads  sa  may  be  thereaf> 
cr  built,  under  which  "the  title  passes  (o  tbe 
•ections  to  be  nflcrwards  located.' 

BdtuUnbtrg  v.  llarHman.  21  Wall.,  «0  (68 
C.  a,  XX1I.,6M);  JWm*n/T.  IT.  &.17H0W.. 
SSfl  158  U.  B..  XV.,  241);  Honnby  v.  JI.  8.,  10 
WaU.,288CT7U.8.,XlX.,»02);fl.jr  ~       "  ~ 

«U.8.,741(XX1IL.687);  *i>.,B.J    .      

R.  R.  ffe..97U.  8.,4I>7  (XXIV.,1087);  Sailieag 
<i.T.j)U.jH7.MIJ.8.,47a(XXV.,443)j  Woodv. 
Jt.  B.C0..IU  US.,  B82  (XXVI.,  778);  ertnn«« 
1.  a.S.  Cb.,  108  U.  8.,  748  (XXVL,  468|. 

A  grant  of  a  smaller  portion  out  of  a  larger 
dcacribed  botudaiy  la  valid  and  operates  to 
oealc  a  verted  eslole. 

/Wnumi  ▼.  U.  &  (tupra);  Sonubf  *.  U.  8. 

This  dntr  of  the  Iiand  Commissioner  Is  » 
mlnlslierial  do^.  which  can  he  enforced  by  man- 

1  Pasch.  Dig.  8tat..ut.l40T;  Tex.  Oen.  Stat 
amtfi.  art  ll«,clanae  18;  U.  8.  y.  8chw%,  108 
V.  8.,  87»  (XXVI.,  ]«7);  Land  Oomr.  v.  BeO, 
DaH  D«c.,  8«e;  land  Omr:  v.  Smith,  S  Tex., 
471;  a:  £.  Cb.  T.  Land  a>mr.,86  Tei.^i  At- 
iM  T.  Oray,  16  Wall.,  908  (88  U.S.,  ZXI.,447). 
And  it  can.  In  a  case  like  thia.  alM  be  enforced 
by  a  mandatory  injunction,  prohibiting  and  en- 
joining tbe  nqiradeDt  Walsh  from  fnrtber 
,  wiiUtMUng  trom  cotnplaiiiant  tl»  land  ootid- 
cam  lowUdi  ha  is  entitled. 

Hlgb.  Intunci,  mc  8B8; Story,  Eq.  Jnr.,  sec. 
m»iJ^n/kawt.  Thompton,  4 Johns.  Cb.,  000. 

BeHef,  byoompelllngtheLMidCommlssloneT 
to  do  bia  duty  by  Issuing  the  land  certificates  to 
<  '™ipt«<~«t  ou  be  gino  without  tbe  Stateof 
IM  D.  ^  U  B.   Book  91. 


Texas  bdsg  a  pai^  to  (he  record.  The  court 
will  act  on  the  equitable  rights  whoi  tbe  trustee 
of  the  legal  title  cannot  be  made  a  party. 

Peny  Trusts,  sec.  678;  Wlialleiij.'malta/.l 
Vem.,  487;  BhM  t.  Perttvat,  1  P.  Wms.,  «84; 
Alt«-Oen.  V.  Beloit  aUemfi  Hod.,  400;  (Mora 
T,  Bank,  9  Wheat,  788;  Am^  t.  Oray  (supra). 

The  proceeding  against  respondent  Webb  is 
not  against  tbe  State;  and  It  is  within  the  pow- 
er and  Jurisdiction  of  tbe  court  to  make  him  is- 
sue to  the  complainant  the  land  certificates  and 
patents  to  which  complainant  Is  entitled,  and 
which  it  la  his  duty  to  Issue. 

(Mom  V.  Bank  (ittpra);  Davit  t.  Qray  {m- 

r);  Board  of  Liguidaticnv.  MeComb,  B2  U. 
681  (XXin.,  t(28);  .drtinyton  Cam  (onto, 
171);  Tex.  GeaStata.  (1879),  arL  8898;  Zovist- 
ana  t.  J-umd  (ante.448). 

Memr*.  A.  J.  Peeler  and  &  A  Fitlur,  for 
defendant. 

Mr.  JiitUet  Klllar  delivered  tbe  opinion  of 
thecoott; 

These  cases,  as  they  stand  on  our  docket,  are 
cross  sppealB  from  the  decree  of  tbe  Circuit 
Court  01  the  United  Slates  for  tbe  Western  Dis- 
trict of  Texas,  in  a  suit  wherein  William  Pres- 
ton was  plaintiff,  and  WllllBm  0.  Walsh,  in  hi* 
character  of  Commlsaionei  of  the  GwHral  Land- 
Ofiice  of  the  State  of  Texas,  was  defendant. 

Thesoit  was  commenced  originally  by  (Jeorge 
Hancock,  a  ciUzen  of  Kentucky,  by  a  bill  in 
chancery  against  John  B.  Orooe,  who  was  then 
Commissioner  of  the  land-offlce  and,  after  tbe 
death  of  Hancock,  was  revived  in  the  name  of 
Preston  as  plaintiff,  and  Walsh  became  substi- 
tuted for  Qroos  u  his  successor  in  office.  The 
original  bill  is  long,  and  after  Preston  becama 
plaintiff  he  filed  a  veiy  full  amended  bill. 

To  liicBc  Ihe  defendant  demurred  and  tbe  de- 


whlch  there  was  a  replication. 

The  bill  la  founded  on  a  colonization  contract 
between  tbe  State  of  Texas  and  Charles  Feuton 
Mercer,  a  class  of  contracts  well  known  to  tbe 
history  of  Mexico,  resting  on  a  policy  which 
was  continued  by  Texas  after  scparaoon  from 
tbat  government. 

The  contract  on  whidi  tbe  present  suit  Is 
brought  is  dated  January  SB,  1844.  and  is  signed 
by  Sam.  Houston,  Preddent  of  Texas,  and 
Charles  F.  Mercer,  for  himself  and  sycb  asso- 
ciates SB  be  may  ^oose,  and  is  attested  by  An- 
son Jonea,  Secretary  of  Blate. 

In  making  this  contract  the  President  acted 
under  authority  of  on  Act  of  tbe  Congress  of 
Texas  of  February  B,  1842,  which  declared 
"  That  the  provisions  of  an  Act  entitled  'An 
Act  for  the  Granting  of  Lands  to  Emigrants,' 
approved  January  i,  1841,  so  far  as  relaies  to 
the  authority  thereby  given  to  the  President  to 
enter  into  k  contract  witb  W.  8.  Peten  and 
introduce  GoloDlstt,upon  certain  termt 
therein  expressed  and  setforth,  be,  and  tbe  some 
are  hereby,  extended  to  such  other  company  01 
companies  which  mav  be  organized  for  llks 
purposes,  as  tbsPresiaent  In  us  Judgment  may 
approve. 

"8.  That  all  the  rights  accruing  to  sold  com- 
psnv  by  tbe  provislou  of  «id  A<^  and  aU  th* 
duties,  obligadona  and  conditions  imposed  by 
Ihe  some  upon  the  said  W.  S.  Peten  aod  his  as- 
t4t 
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Bdpbehb  Counr  of  the  United  Statbl 


•odktM,  be  md  the  Bame  are  berebj  extended 
to  nich  other  compaoles  as  may  be  organized 
ukder  tbe  provMons  of  IUb  Act" 

To  tbe  Act  of  1841,  therefore,  are  we  to  look 
tor  the  kind  of  contract  which  the  President  of 
Texas  could  make  in  1844  with  Bfercer  and  his 
aasodates;  for  tbon^  a  Joint  Resolution  of  the 
Congress,  dated  Januaij  16,  1848,  Is  relied  on 
as  iotTodactng  some  modlfliMtion  of  the  Act  of 
1841,  that  Besuntioa  seems  cerefullj  limited  '- 


is  true,  this  Joint  Resolution  authorizes  an 
extenBion  of  the  period  within  which  the  con- 
tracts, to  which  ft  specifically  refers  by  name, 
may  he  performed,  from  three  years  to  five 

Sears  and  the  contract  in  Mercer's  case  allowed 
ve  years,  wlten  the  Act  of  1841  required  per- 
formance within  three  years;  but  no  point  Is 
raised  that  the  Mercer  contract  is,  for  ihat  rea- 
son, void,  and'we  are  not  called  on  to  declare 
the  effect  of  this  departure  from  the  Act  of  1841 
lathis  case. 

This  ureemeut  is  In  conformity  with  the 
Act  of  iSa.  kuthorizing  the  contract  with  W. 
S.  Peters  and  his  associates,  and  as  a  substan- 
tial snmmaiyof  the  material  pafts  of  the  Mercer 
contract,  except  the  location  of  the  land  and 
the  names  of  the  parties,  that  statute  is  given 
here. 
r«nm  "^^  ^^'^  tliree  sections  of  tlie  Act  relate  lu 
IWWJ  tiie  rights  conferred  on  all  iminigrantB  to  the 
Slate. 

Section  4  enacts  that  the  president  of  the  Re- 
public be  and  be  Is  hereby  authorized  to  make 
a  contract  with  W.  S.  Peters,  Daniel  8.  Carroll 
and  others,  naintnE  them,  coUectiTely,  for  the 
purpose  of  coloniung  and  settling  a  portion  of 


*'  The  said  contractors  on  their  part  agree  lo  in- 
troduce ft  nnml>er  of  families,  to  bespecifieil  in 
the  contract,  within  three  years  from  the  date 
of  the  contract;  iVMt^ifNf,  They  shall  commence 
the  settlement  within  one  year  from  the  dat^  of 
said  contract.'' 

It  then  proceeds; 

"Art.  2009.  (S)  Bt  it  furth  ■  maettd.  '  Aat 
the  said  contract  shall  be  drawB  np  hy  tbe  Sec- 
retary of  State,  setting  forth  sncb  regulations 
and  stipulations  as  shall  not  be  contrary  to  the 
general  principles  of  this  law  and  the  Constitu- 
tion; which  contract  «ball  be  signed  by  the 
Premdentaud  the  party  or  parties,  and  attested 
by  the  BecretaiT  of  State,  who  will  also  pre- 
•erra  a  copy  in  jda  dnMitment. 

Art.  aoio.  mBtitfuraeraiaeted.'Fht.ttbe 

rddent  (ball  aedgnate  certain  boundaries,  to 
above  the  limits  of  the  present  setUements, 
within  which  the  emigrants  ujider  tbe  said  con- 
tract must  reside;  Pnn'ded,  htnemer.  That  all 
legal  grants  and  surveys  that  mav  have  been  lo- 
cated within  the  boundaries,  so  oeaignBted  pre- 
viously to  tbe  date  of  said  contract,  shall  be  re- 
KMCted;  and  any  locations  or  surveys  made  by 
tbe  contractors  or  their  emigrants  on  such  grants 


n  of  six  hundred  and 
fortv  acres  of  land,  to  be  located  In  a  •gaaiB, 
ahaU  be  given  to  any  family  comprehended  In 
said  contract ;  nor  more  than  three  hundred 
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and  twenty  acres  to  a  single  man  c 

An  3012.  (^  Be  it  furOier  tniuted,  Thu 
no  individual  contract  made  between  any  rtm- 
tractor  and  the  families  or  single  persons  nbidi 
be  may  introduce,  for  a  portion  of  the  linil  to 
which  respectively  the^  may  be  entitled,  bj 
way  of  recompense  for  passage,  eipeiae  d 
transportation,  removal  or  otherwise,  shall  bs  !' 
binding,  If  such  contivct  embrace  moie  thu 
one  half  of  tbe  land  which  be,  she,  or  Ibn 
may  be  entitled  to  under  this  law  ;  nor  du 
any  contract  act  as  a  lien  on  any  lar^  portioo 
of  such  laud ;  nor  shall  any  eminant  be  eS' 
titied  to  any  land,  or  receive  a  title  for  nici 
land,  until  such  person  or  persons  shall  ban 
built  a  good  and  comfortable  cabin  npos  il. 
and  shall  keep  In  cultivation,  and  under  good 
fence,  at  least  fifteen  acres  on  tbe  tract  wbiti 
be  may  have  received. 

Art.  2D13.  (9)  Be  it  further  tnaeted,  Tbd 
an  the  expenses  attending  the  selection  of  tke 
land,  surveying,  title,  and  other  fees,  sbsll  te 

C'd  by  the  contractor  to  the  persons  ne^tA 
]y  authorized  to  receive  them  ;  Pmaid, 
lunceter.  That  this  provision  shall  not  n 
the  colonist  from  the  obligation  of  remm 
ing  the  contractor  in  tbe  amount  of  oil  ml 
fees,  so  soon  as  il  can  be  done,  without  a  nk 
of  their  land;  AndfurOwr.  ThePresideninBT 
donate  to  every  settlement  of  One  hundnu 
families,  made  imder  tbe  provisioiu  of  this  Ad. 
one  section  of  six  hundred  and  forty  acres  d 
land,  to  aid  and  assist  tbe  settlement  in  tk 
erection  of  a  building  for  religious  pohtic  wc- 

Art.  SOU  aO)  Be  it  /iirlher  enodedlTW 
the  President  may  allow  the  contractors  a  cob- 
pensaUonfor  their  services,  and  in  recompoiM 
of  their  labor  and  expense  attendant  on  the  ii>- 
troduction  and  settiement  of  the  families  ininv 
ducedby  bitn,  ten  sections  for.  every  bondrat 
families  ;  and  in  the  same  ratio  of  half  section 
for  every  hundred  single  men  introduced  md 
settled ;  it  being  understood  that  no  fiactioBil 
number  leaa  thui  one  hundred  will  be  alkned 
any  premium. 

Art.  201Q.  (11)  Be  it  further  MO^M.'nii 
the  premium  lands  must  be  selected  from  ibe 
vacant  Unds  within  the  terrihnial  limits  dfr 
fined  in  tbe  contract ;  andfiirt/t«r,  aU  fees  ia- 
ddental  to  the  Issue  of  patents  for  landi  m- 
quired  under  the  provisions  of  this  law,  dnQ 
be  paid  lo  the  Commissioner  of  the  Genenl 
Land-Offlce,  for  tbe  use  and  henedt  of  thepob' 
lie  treasury. 

Art.  SOie.  (13)  Be  it  rtirtier  etMOei.  flat 
a  failure  on  the  part  of  the  contisctors.  and  ■ 
forfeiture  of  thetr  contract,  ahall  not  be  }»ejn- 
didal  to  the  rights  of  such  families  and  ann 
persona  as  they  may  introduce ;  vbo  slwll  k 
entitled  to  their  respective  quotas  td  bad, 
agreeable  to  the  provmona  of  tUs  law. 

Art.  9017.  (IS)  B«  il  further  emaeUd,  Tta 
tbe  contractors  tiiall  be  lequiied  to  bare  cm  ! 
third  of  the  whole  number  of  tlie  ^"■ni—  aod 
single  persons,  for  which  tber  contract  whliia 
tbe  limits  of  the  Republic  before  the  expirsfiv 
of  one  year,  from  the  date  of  tbe  contnft, 
imder  the  p^ial^  of  a  torfehnre  of  tiie  >bim 
and  ft  shall  be  tbe  da»  of  the  Seoctary  ot 
State  forthwith,  after  tbe  exptrstion  of  sod 
term,  and  falloreoDthe  p«rt  of  tbe  oootnctan 


,y  Google 


13KL 


Wauh  t.  Pbebtom. 


In  pnmply  wMh  tWs  proviilon,  to  piihUali  and 
ilet'lure  ^d  forfeiture ;  unless  the  President, 
fnr  good  and  nifflcient  Tessoni,  shall  extend 
(l«tenii  dimonthe,  which  hecan  do  ;  and  all 
inixitltutlonB  of  familiee  living  within  tliellmils 
ft  the  Republic,  bj  the  coniracton,  shall  not 
eoiitle  them  to  anj  premium  for  such  families, 
nor  ihall  it  operate  id  favor  of  them,  for  the 
number  of  iBmilies  which  they  are  bound  to 
Introdnee.  And  this  Act  ahall  take  effect  from 
and  after  its  paseage." 

The  contract  with  Hercer  designated  a  large 
tnct  of  land  about  six  thousand  square  miles 
in  extent,  the  outer  boundaries  of  which  were 
deMTlbea  ao  as  to  be  capable  of  Identiflcntioo 
\iT  Burver,  within  which  he  was  to  settle  at 
leiui  one  uundred  fomiliea  witbln  each  period 
of  aTearfortheflveTeaTs,fucceedinEthedate 
of  bis  contract,  and  toe  right  to  introduce  new 
emicrranlslenninatadat  the  end  of  that  time. 

Witat  he  waa  to  do  onder  Ihia  contract  and 
what  be  waa  to  lecdve  for  it  when  done,  as 
found  in  the  iuatrummt  executed  by  him  and 
the  President,  differ  but  little  from  the  require- 
ments of  the  forc^inK  statute.  Where  there 
may  be  found  any  duference  material  to  the 
view  we  take  of  this  controversy^  it  will  be 
pointed  out  In  the  course  of  the  opinion. 

'Ilie  complaint,  after  aettlng  forth  tbis  agree- 
ment, nlleges  that  Mercer  perfoimed  the  obli- 
gatJona  it  [mpoaed  on  him,  introducing  and 
MiUing  within  the  prescribed  Umilsand  within 
the  five  years  allowed  bim  twelve  hundred  and 
Bfty-wx  (1,3M)  families,  and  that  in  all  oUier 
respects  be  fuldlled  the  obUeation  of  bis  oon> 
tracL  b  cbargea  that  for  aS  this  he  lias  re- 
ceived no  lands  at  the  hands  of  the  Slate, 
be  i>  entitled  to,  neither  any  evidence  or  i 
tifirate  of  bis  right  to  them,  and  that  the  State 
of  Texas,  and  tbeofHcersin  cliargeof  the  land 
depertmeot  deny  all  right  of  a^d  Mercer  or 
HoDcock,  his  amiKnee,  or  Freaton,  Hancock's 
devisee,  or  any  of  their  associates,  to  receive 
'  lucb  ImuIs  or  such  ceitidcatee,  or  any  compen- 
Mikin  for  the  services  rendered  under  Mercer's 
eontisct  in  colonizing  the  families  to  iutfi> 


..  _nily  utteriyiefusestorecognizetheirri^bts, 
and  reiuses  to  issue  them  patents  or  certidi-ates 
for  the  number  of  sections  and  half  seclioitu  to 
which  tbey  are  entlUed,  but  that  belt  conslan^ 
ly  iMulng  10  oUiera  land  certificates  and  patents, 
whereby  tbe  land  within  the  reservation  in 
which  their  clalma  must  be  satisfied  is  rapidly 
p*»*tag  into  tbe  handa  of  private  ownen  with 
title  from  the  State. 

Tlte  prayer  of  the  bill  Is  that  defendant 
Walnb,  oy  a  mandatory  injunction,  be  rtquirtd 
"To  refrain  anddesist  from  longer  withholding 
tnm  yoor  Mntor  the  certificates  for  location  of 
tand  to  vrhich  your  orator  Is  entitled  under  the 
coDtmct  between  Cbarks  Fenion  Mercer  and 
tlM  RepobUc  of  TexM,  of  date  of  January  20, 
1944,  and  from  further  refosing  to  execute  and 
dcUrer  to  yonr  orator  the  cotificatea  for  land 
to  which  onHnalhearinglt  may bedecreed  that 
your  Of  lor  toeotttkd;"  and  if  itlw  found  them 
U  not  land  eoou^  within  the  bounds  of  the 


o  mXSttj  (be  orUor's  cUm, 


fully  alienated  to  others.  It  is  also  prayed  that 
the  defendant  and  all  his  subordinates  be  en- 
joined and  restrained  from  doing  any  act  wher^ 
Of  there  may  isaue  any  palen^  ceruflcate,  plat. 
grant,  survey  or  location  of  lands  outside  and 
beyond  the  limit  of  the  Mercer  grant,  eave  only 
to  your  orator,  and  until  complainant's  Ju^ 
claims  are  satMed. 

The  answer  of  the  defendant  denies  that  tbe 
contract  it  a  valid  contract;  allegice  that  Id  a 
suit  by  the  Governor  of  the  Slale  of  Teiea  in  a 
court  of  competent  Jurisdiction,  against  said 
Mercer  and  Lis  associates,  the  contract  was  by 
a  decree  of  that  court  annulled  and  declared 
void,  and  alt  rights  under  it  forfeited,  and  re- 
lies on  that  decree  In  bar  of  the  present  suit. 
He  denies  that  Mercer  or  bis  privies  ever  per- 
formed their  obligations  under  tbe  contract,and 
denies  that  they  ever  Introduced  into  the  State 
and  settled  on  the  land  described  any  immi- 
grants or  colonist*,  and  eipreesly  demee  that 
the  1,260  fBinilles  found  in  the  Crockett  list,  on 
which  complainant  relies,  were  introduced  Oi 
in  any  manner  broi^bt  Into  Texas  by  Mercer 
or  his  assodatea.  He  denies  tbat  be  ever  sur- 
veyed the  outside  boundaries  of  theip'ant,  or 
made  the  survevs  into  sections  or  ball  sections 
which  be  waa  bound  by  hla  contract  10  make, 
and  by  which  alone  could  tbe  aettlements, 
houaesand  Improvements  of  tfaescttlers,  orany 
of  them,  besoldentifled  or  described  as  toenu- 
tle  complainant  to  receivecertlflcaiesorpatenta 
for  them,  or  for  the  premium  lands  mentioned 
In  the  contract 

The  plea  and  demurrer  rely  on  the  Incapacity 
of  plaintiff  to  maintain  against  this  defendant 
the  suit  in  which  the  State  of  Texas  is  a  neces- 
sary party,  when  the  State  is  not  made  a  party, 
and  cannot  be  made  a  party  in  that  court. 

The  decree  of  the  court,  after  the  Introduc- 
tion of  much  testimony,  documentary  and  oth- 
erwise, and  after  full  bearing,  declaries;  "That 
complainant's  allegations  are  found  to  be  tme 
and  supported  by  proof,  and  that  the  defendant 
and  all  bis  subordmaiee,of  any  descripUon,  are 
restrained  and  prohibited  and  forever  enjoined 
from  issuing  or  de]iveriog,to  any  person  or  cor- 
'  poralion  any  certificates,  patents  or  ptata  for 
any  land  within  the  boundaries  of  the  Mercer 
Colony  as  set  forth  In  the  bill,  except  to  com- 

eUinant,  William  Preston,  or  to  sucti  person  ai 
emnyin  writing  direct 

It  further  decrees  that  defendant  and  all  hla 
clerks  and  subordinate*  are  enjoined  from  hin- 
dering or  obstructing  said  Preston  orbisaccnta 
in  the  surveying  selecting,  plattin?,  recording, 
entering,  or  claiming  any  and  all  land*  lying 
within  ihe  limits  and  boundaries  of  tbe  so-called 
Mercer  Colony:  and  tbey  are  also  enjoined  from 
hindering,  obstructing,  preventing  ordelaying 
the  said  Preston,  end  nis  aasoclHies,  from  pe^ 
forming,  completing  and  perfecting  all  theaeT- 
eral  condltloDs,  duties,  obligations  and  acta 
devolving  upon  him,  the  said  Preaton,  or  said 
association,  under  the  lermsand  stipulations  of 
tbe  Golonlzatton  contract  And  it  orden  that 
defendant  pay  tbe  costs  of  the  litigation. 

It  is  not  very  easy  to  see  on  what  principle 
this  decree  can  be  (attained. 

There  la  no  decree  by  which  tba  il^t  ot 
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plalotlff  to  BDV  ipectflc  lan-l  U  afflrmed.  BOrto 
•117  wcertalDMi  quantiiy  of  land  to  be  located 
generally. 

Ttiere  is  no  attempt,  aa  tlinre  can  be  none  In 
thia  auit,  to  adjust  tlie  ooatlictinff  riglita  of  the  I 
State  of  TeztM  and  tlie  plaintItT  In  UiIb  land.  I 
l^ere  le  no  attempt  to  define  tbe  number  of 
acres  to  which  plaintiff  is  entitled,  or  what  he 
la  yet  to  do  or  what  he  may  do  to  perfect  his 
light  to  any  land  whatever. 

And  yet,  without  establishing  any  such  right 
or  deciaing  what  plaintiff  may  yet  do  to  eeiab- 
Ush  a  right,  the  hands  of  tbe  government  are 
tied  abaolntely  as  to  all  the  vacant  land  which 
betoDge  to  it  within  the  colony  lim its.  Not  only  ! 
«re  the  hands  of  the  govemment  thus  tied,  but' 
Other  persons  having  rights,  inchoate  or  vcat»l,  ! 
in  those  lands,  with  undisputed  claims  to  pa- 
tents, to  certiQcales.  to  surveys  perliape,  are  all 
arrested  In  tbe  precise  condition  tbey  may  boat 
the  time  tliis  decree  vas  rendered.  The  whole 
Und-oflice  business  and  functious  of  tbe  com- 
miaaloner  within  that  colony,  no  matter  whose 
interests  are  involved,  are  paralyxed  by  this  de- 
cree. And  what  is  more,  it  is  paralyzea  forever, 
for  the  language  is  that  the  commissioner  and 
all  his  clerka,  agents,  etc.,  are  enjoined  J'l/rever 
troni  doing  the  forbidden  acta. 

This  is  also  done  in  a  case  wtiere  the  court. 


itive  relief  to  plaintiff,  gives  hlin  no  land, 
certiflcates,  no  right  to  land  in  other  placas.but 
leaves  him  also  suspended,  except  what  be  may 
do  DOW  to  perform  the  obligation  which  the 
contract  imposed  upon  him.  Tbe  time  within 
which  be  was  to  do  all  that  the  contract  re- 
quired or  permitted  him  to  do,  expired  by  lis 
terms  Januarv  89,  IWB,  now  nearly  thirtv-five 
yeaiaago.  WecanseeDothingwhatever  m  the 
case  by  which  he  can  now  be  auUiori/ed  to  do 
with  effect  what  he  waa  required  to  do  within 
the  five  years  biscontractwaa  in  force.  Can  he 
now  introduce  and  settle  colonists  in  a  country 
filled  with  an  active  population?  Can  be  now 
survey  and  cultivate  Uie  land  and  build  the 
cabins  which  he  did  not  sttrvey,  settle  and  im- 
_  prove  thenT  Can  be,  after  the  vast  vacant  prai- 

[30S]  riwwbidi  he  then  agreedto  convert  into  homee 
for  families  have  b^  covered  by  a  populntion 
of  thousands,  perform  in  that  same  territory 
where  now  are  thriving  dtiee  the  tilings  tie 
bound  himaelf  to  do  thirty-five  yeara  ago.  so  as 
to  secure  the  lands  rendered  valuable  by  the  en- 
lerpriae  of  others! 

If  he  can  do  none  of  this;  If  the  court  can 
rive  him  no  ofDrmative  relief;  If  It  has  no  other 
Jurisdiction  of  this  case  but  to  tie  up  every- 
body's bands  and  preserve  forever  the  present 


thing,  the  only  effect  of  which  is  to  embarrass 
thousands  of  people  witboutabearingor  an  op- 
portunity to  assert  what  they  claim  to  be  their 
rights,  and  tie  the  hands  of  a  great  State  in  deal- 
ing with  her  public  lands  in  asultto  whichahe 
is  not  a  por^. 

But  the  plalntiS  below  Inslats,  by  hia  appeal 
from  this  decree,  that  the  circuit  court  ahould 
have  granted  him  the  relief  which  he  prara,  and 
eapecully  insists  that  for  everr  hundred  families 
of  the  twelve  hundred  and  flity-six  which  lie  lo- 
cated in  the  limits  of  hia  grant,  there  ahould  now 


be  issued  to  bim  oertMcates,  wT>''*  lie  nur  H 
cale  on  tbe  vacant  lands  wiUiiu  ii>e  dii.;iH 
limits,  or,  if  they  cannot  be  found,  tlimaiioui. 
er  vacant  lands  of  the  8tat«. 

We  will  examine  into  the  merits  of  thii -lilm. 

It  must  be  remembeied  that  this  euKi.ruiioa 
Is  made  on  proceedings  in  a  comt  wbirc  ib 
leal  party  tn  interest  is  not  before  it,  sad  mr 
whicn  that  court  has  no  juriadiciion.  TItii  II 
the  decree  asked  for  is  rendered,  it  miut  betl^ 
isfled  out  of  tlie  proper^  of  this  pan;.  Thii 
the  circuit  court,  in  undertaking  to  control  tbe 
State  of  Texas  in  the  dlspositloa  of  itt  pnlib: 
lands,  by  a  decree  against  one  of  iW<riBi»i.ii, 
in  effect,  rendering  a  decree  of  specific  perfora. 
•  I'"  against  tbe  btate. 

[t  waiving  this  for  the  present,  we  procfrt   ; 
quire  whelher.iftheSlateweraWoreto    ' 


a  case  for  speciflc  perfo 

It  must  be  confessed  that  Texas,  both  um^ 
dependent  Itepublic  and  as  a  Stale  of  tlie  UBtu. 
has  done  alt  die  could  to  prevent  the  ranluxei)' 
thia  contract,  and  since  it  was  made  bw  dwd 
Its  validity  and  refused  todoanvihingimda'il, 
and  has  ^ways  denied  any  such  peffoni»K« 
on  the  part  of  Mercer  and  his  Buccessonsnda) 
social^  as  entitled  them  to  any  ririiu  nndet  ii, 
if  it  b«  valid. 

The  contract  bean  date  January  IB,  1^ 
and  on  the  next  day,  January  30, 1344.  tbe  Cc» 
gress  of  Texas  passed  a  statute  repeahngillbn 
authorizing  the  Preeident  to  make  colraiiMiiH 
contracts,  and  forfeiting  such  of  thorn  alnalT 
made  aa  had  not  been  com{died  with  b;  tb 
contractors.  Tbe  legislative  history  of  Ihii  ir 
pealing  Act  shows  that  it  bad  been  (BtMntidn 
the  President  and  vetoed,  and  while  the  msU^ 
waa  thus  suspended  the  contrvct  was  signsL 
the  day  before  Congress  passed  the  bDl  omts 
veto,  which  terminated  aU  power  hi  fain  <° 
make  such  contracta.  The  averaion,  with  «tiir^ 
thia  contract  was  received  bss  neva  heea  n 
moved  fromthe  minds  of  the  govemlngiiitta'' 
ities  in  that  SMte,  and  iu  Congress,  00  tte  n 
February,  1310,  passed  the  f  oUowiig  Joial  K- 
eolution: 

Joint  Besolution  to  establish  theHmitiolw 
Mercer  Colony. 

Arl  2343.  (1.)  Bt  ii  nvofntd  bf  On  BmU  . 
and  M>u»a  of  Sepremntatitt*  of  the  B^Me  « 
TMif  in  Congre*»  amembled.  That  Gencnl 
Charles  Fenton  Mercer  and  his  asncttfs  I* 
and  tbey  are  hereby  required  to  have  tbe  Bw" 
of  their  colony  land  actually  surr^od  wJ 
marlced  by  the  first  dav  of  AprQ  next. 

Art  aiie.  <9.)S«  'it  furUttrmUml.  Tku 
a  failure  to  complv  with  the  provisioo*  of  1^ 
above  section  ahall  work  a  forfeitiue  itf  vei 

Art.  2147.  (S.)  Be  U  JSirOer  Tt$i)lmt,  IV 
no  person  shall  be  recognised  OS  provided  fori* 
said  contracta  who  were  not  spedaDy  bt^ 
duced  by  the  said  contractors,  so  br  Mtse 
premium  lands  sre  ctmcemed;  bat  tbe  ddtw 
so  introduced  sbmll  be  entitled  to  tbe  nnc 
amount  of  lands  as  thmigh  ther  had  bed  >^ 
trodoced,  as  provided  forln  esMCMrtractiU" 
that  this  Act  take  effect  from  simI  after  its  ^ 

On  the  11th  day  of  October.  184«,  thewUrf 
the  Governor  of  tbe  Slate  agsliMt  Mamr  asi 
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_i  commeDCed  tat  the  IHttrict 
'  CouTtof NsTanoConiity.iiiiriilcbAdecTeewas 
rendered  Sep.  SS,  1848,  dedarinc  Uw  contract 
null  and  void  00  tlWTerdictof  aJiitT.  Of  tbi* 
decree  it  ii  as  well  to  oav  now,  that  while  it 
would,  if  valid,  diapoM  ct  the  whole  case,  we 
aie  not  ndafled,  in  the  abeence  of  penonal  serv- 
ice on  the  defendants  and  of  anj  personal  ap- 
peamtce  bj  them,  that  there  was  mch  subsd- 
mied  servlM  by  pablication  as  gave  the  court 
Jurisdiction.  The  decree,  ther^ore,  Is  no  bar 
to  the  rights  of  the  present  plaintlfF,  and  the 
matter  Is  here  referred  to  as  showing  the 
varying  hortHlty  of  the  state  authorftM  to 
oontmct. 

Hr.  Mercer  was  by  these  proceedings  and 
many  oihers  found  in  the  statute-book  of  the 
Slate,  put  upon  his  guard  that  in  order  to  estab- 
lish anyriittitawhnieveriinderthat     "'    "  ■"  ■ 


upon  htm. 

In  order  to  see  exactly  what  it  was  that  Mer- 
cer and  his  associates  undertook  to  do,  it  may 
not  be  amias  to  inqolre  for  what  purpose  Texas 
desired  the  seiltement  of  tbe^  colonists  on  her 
IsihIs.  Thispoltc70f  colonization  Is  one  which 
Mexico  had  (nauffureled  long  before  Texas  sep- 
irated  from  that  confederacy.  It  waa  fooitded 
on  the  idea  that  the  govenimentwns  abiudant- 
Ir  rich  in  lands  and  deficient  in  population; 
tJiat  It  owned  large  bodies  of  vacant  lands 
whidi  were  rather  a  trouble  than  a  profit,  as  re- 
sorts of  Indians  and  beasts  of  r^y,  while  they 
were  much  in  need  of  an  actlvo  and  industrious 
agricultural  ptmulatlon. 

In  (he  case  of  Texas  it  was  desirable  also  that 
this  population  should  be  flghtfng  men,  as  they 
wer«  In  a  state  of  ■molderfniE  war  with  Heil- 
CO,  which  might  break  out  at  any  moment,  as 
that  government  had  not  acknowledged  the  In- 
dependenceof  Texas,  and  still  asserted  domio- 
loo  over  that  country — an  assertion  which  led 
to  ihe  war  a  year  or  two  later  between  Mexico 
and  the  United  State*. 

WbatTexasderired  then, in  these  colonization 
contracts,  was  flrat,  an  accession  to  her  popula- 
tion capable  of  military  duty;  second,  the  set- 
ilemeot  of  this  new  population  on  hcrtarge  tracts 
of  vacant  lands;  and,  third,  that  this  should  he 
done  In  a  manner  which  would  add  to  the  value 
of  those  which  would  remain. 

The  flnt  obligation,  therefore,  which  thecon- 
mctora,  nnder  the  4th  section  of  the  Act  au- 
iborizins  the  contract  with  Peters  and  others, 
ataunte  u,  that  they  agree  "To  introduce  anum- 
ber  of  families  to  be  specifled  In  the  contract 
within  three  years  from  the  date  of  the  con- 
tract." 

The  praaons  thus  to  be  Introduced  are  alwavs 
spoko)  ol  in  the  statute  as  emigrants,  and  the 
IM  section  contains  a  provision  "That  all  sub- 
Mltution  of  families  living  within  the  limits  of 
the  Republic  by  the  contractors  sball  not  entitle 
ihem  to  any  premium  for  such  families,  nor 
operate  In  favorof  them  fortbenumberof  fam- 
lllci  which  thev  are  bound  to  introduce." 

In  the  flnt  clause  of  the  contract,  now  nnder 
eonridcntloa,  after  the  recital  of  the  authority 
by  which  it  it  made.  Hercer  agrees  to  Intro- 
ifaiea  and  aettle  within  the  limits  hereafter  de- 
scrilMd,  and  In  accordance  with  (be  provistona 
1«*C.  8. 


of  the  Act  aforesaid,  and  nithln  Ave  yean  from 
the  date  hereof,  as  many  emigrvTU  families  as 
he  and  his  associates  can  settle  within  said  limit 
Thnragliont  this  contract  also  the  penons  lo 
be  so  introduced  and  aettled  are  spoken  of  as 
emigrant  famiUea. 

Another  provldon  ot  the  contract.  In  defin- 
ing what  siudl  constitute  a  family,  speaks  of 
males  over  seventeen  years  of  age.  And  still 
another  requires  the  contractors  "To  cauae  each 
male  emigrant  of  the  age  of  seventeen  ^ears  and 
upward  to  be  supplied  and  bring  with  him  a 
good  rifle,  yager  or  musket,  and  a  sufficient  sup- 
ply of  ammunition;  and  the  party  of  the  second 
pan  (the  contractora)  shall  keep  on  hand,  at  all 
dmea,  in  some  convoilent  place  of  depodt,  andi 
quantity  of  prime  ammunition  aa  will  supply 
to  each  male  emigrant  of  the  age  of  seventeen 
years  and  upwards,  settled  by  them,  not  leas 
than  one  hundred  rounds." 

It  was  another  condition  of  this  contract  that 
the  contractors  should  Enrver  the  outdde  lines 
of  the  land  within  wliich  tney  were  to  settle 
these  emigrants,  "And  cause  the  unappropriated 
lands  within  the  prescribed  limits  to  be  sur- 
veyed, asneededfor  purposes  of  settlement.  Into  [810] 
sections  of  six  hundred  and  forty  acres,  or  half 
sections  of  three  hundred  and  tweaW  acres,  each 
his  option,  and  shall  eanse  to  be  built  log  cab- 
a,  etc  ,  etc."  For  each  family  so  settled,  the 
ntraclofs  were  to  receivea  section  of  six  hun- 
dred andtorty  ocree.or  two  lialf  sections  of  three 
hundred  and  twenty  acres.  But  these  were  to 
he  located  on  alternate  sections  as  they  were  sur- 
veyed and  ntmibered,  and  the  other  alternate 
section  was  to  remain  to  the  pnblic;  thus  intro- 
ducing the  system  which  the  Qovemment  of  the 
TJoited  States  has  adopted  In  all  her  railroad 


grants,  of  reserving  every  alternate  section,  that 
ft  might  profit  by  the  increaacd  value  which 
these  sections  acquired  by  the  settlement  of  au 


o^cultural  population  tn  their  midst. 

What  compliance  has  plaintlfr  ahown  with 
this  first  and  most  important  dutj'  of  introdvc- 
ing,  from  niOuntt  lh«  RepiMic.enugTant  families 
and  settling  them  upon  lands  within  the  limits 
prescribed  hy  tiie  conlractT 

We  feel  constrained  to  sav  that  there  Is  no 
satisfactory  evidence  to  our  minds  that  Hr.  Her- 
cer or  any  of  his  aasodatea  or  any  agent  ot  his 
ever  introduced  into  the  State  of  Texas  a  single 
family  from  without  IbJ  State,  or  that  any  such 
family  ever  came  into  the  State  1^  meana  of  any 
requot  or  any  offer  of  help  or  ot  land,  or  al 
any  inducement  offered  hy  Meroer  or  his  asso- 
ciates. 

The  first  piece  of  evidence  offered  oii  that  sub- 
ject is  a  list  ot  119  namee,  with  correqwndhig 
numbers  on  the  left  ot  the  column,  aetatement 
at  the  head  of  the  column  called  "Data  of  in- 
troduction;" then  the  names  of  the  beadsof  the 
funillea,  and  In  another  column  the  namw  of 
the  wimesaea.  These  witnesses  are,  with  a  sin- 
gle exception,  P.  J.  PhiUans,  Thomaa  C.  Bean 
and  James  Hllhouse. 

This  list  of  names  is  signed  to  astatemeni  that 
thay  haveettcb  received  of  Obarlea  Fenton  Her- 
cer and  his  associates  a  certlflcate  Issued  in  ac- 
cordance with  Uercer's  contract  with  the  State, 
and  that  the  tamiliea  have  been  Introdnced  and 
aettled  In  manner  and  form  aa  mprewed  hi  the 
oontntct.    These  ocMlflcatesaie  nowbete Intro- 
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looed  w  found  In  the  record,  nor  ie  »  cop7  of 

tnyjme  of  them  pradnced. 

The  paitlei  signing  thb  p^wr  do  not  aUte  that 

ram     thejwere  emlgranta  from  abroad  introduced 

l-'**^     Into  the  State  [^  Hercerorbis  auociat^s,  and 

none  of  them  swear  to  theatatemcDt  wlilch  they 

sign.   Daniel  Rowlett,  who  describee  himEelf  as 

one  of  Uie  Texas  AsaoclatioD,  and  Philiaos  and 

Bean,  who  mv  they  are  dUinterestcd  persons, 

e«ch  make  affidaTlt  at  the  end  of  the  list  thftt  it 

contains  a  true  and  accurate  statement  of  eml- 

Kint  fitmilles  introduced  and  settled  bj  Charles 
□ton  Hercer  and  his  aagocialea  upon  and  with- 
in the  limits  of  the  Mercer  grant 

But  the  deposit  ion  of  Fhilians  in  regard  to  this 
list  is  taken,  ttnd  be  swears  that  be  got  up  the 
list  and  issued  the  certificates  to  the  parties  found 
by  him  ott  the  lands  when  he  went  there  In  1S44 
as  the  agent  of  Meicer.andtootlieranhocaRie 


it  be  knew  where  these  settlers  came  from,  who 
iDttoducedtbem,  etc.,etc.  To  this  he  answered 
u  follows: 

"  HanT  of  the  queries  herein  I  cannot  now, 
nor  coula  1  at  any  time,  have  answered.  I  rare- 
ly if  ever  knew  where  the  colonists  came  from, 
or  what  Induced  such  to  come  to  the  colony. 
The  first  that  came  selected  grounds  in  thcnortii- 
eastem  put  of  the  colony,  east  of  the  Sabine 
RiTer.    They  built  under  contract  with  ua  tbeir 


own  cabins,  brou^t  their  own  arms,  but  a  large 
■upply  of  ammunition  was  stored  rody  for  du- 
tribution,  boof^t  b;  Ometal  Uercer.    I  pre- 


e  (he  colonials  came  at  the  solidtatioos  nf 
the  colony  agents  elseirtiere,  and  because  knd 
could  then  be  bad  wtibout  price.  After  I  hod 
ceased  to  be  the  agent  I  nerer  entered  the  col- 
ony, savcL  peihapa,  when  riding  through  some 
portion  of  It  when  on  a  Joumer." 

No  deposition  of  Bean  or  Rowlett  Is  found 
In  therecord. 

A  depodtion  of  Blchaid  T.  Berchett  is  taken 
for  pluntifb,  who  says  he  was  one  of  Mercer's 
associatea  in  the  contract,  and  was  intimate  with 
him,  but  says  he  knows  nothing  about  the  ^^ 
troduction  of  colonists  t^  Mr.  Mercer. 

An  eSort  ia  made  to  prove  an  advertisement 
by  Hercer,  of  bis  colonization  scheme  and  its  in- 
ducements to  emigrants,  making  it  an  exhibit 
intjie  Interrogalones  filed  tor  several  witnesses, 
rSlSI  ^^^  '"'^  '^^  them  says  he  knows  nothing  of  the 
paper,  nor  can  it  be  inferred  from  anything  in 
It  whether  it  was  a  circular  or  a  newspaper  ad- 
vertisement or  what  circulation  it  ever  had. 

With  the  e'iception  of  Crockett's  report, 
which  will  be  presently  considered,  th!a  la  about 
all  that  can  be  called  evidence  of  the  introduc- 
tion by  Mercer,  or  through  his  agents  or  asso- 
ciates, of  emigrants  into  the  State  of  Texas. 

The  report  of  John  M,  Crockett,  of  1,856 
families  settled  within  ttie  colony  limits,  which 
is  introduced  by  plaintiff  and  relied  on  by  him 
exclusiTely  as  pvmg  the  number  and  names  of 
the  emlxrants  for  whose  seUlement  he  claims 
land  under  the  contract,  was,  as  it  states  on  Its 
face,  made  under  the  Act  of  February  3, 1860, 
of  the  Lef^ture  of  Qte  State. 

It  is  muilfest  from  a  perusal  of  that  Act  that 
it  was  designed,  as  lis  title  Importa,  "  For  the 
relief  of  the  citizens  of  Hercer^  Ouoov,"  and 
that  It  was  in 


'  Hercer^  Ouoov,"  and 
le  either  a  recognllioa  of  i 


the  validity  of  Mercer's  contract  ci  of  Us  pa- 
formance  of  its  conditions. 

"  Section  1  enacts  that  every  colonist,  v 
the  heirs  or  admlnistiators  of  such  cohHuB, 
citizens  of  the  Colony  of  Charles  Fenlon  Mw- 
cer,  and  bis  associates  on  the  28th  of  Oetobet, 
18^,ahall  receive  the  quautitv  of  land  to  wUd 
sucli  colonist  may  be  cnlitlea,  to  wit:  640  ton 
to  each  family  and  330  acres  to  each  single  mu 
over  the  age  of  seventeen  years;  iVM*M 
Thai  nothing  herein  eoiJaintd  Aalt  bt  toMtrui 
ma*  to  place  Oie  eantractora  of  taid  eetmf  I'a  ■ 
beUer  condition  in  regard  to  tJ^  StaU  (^  Tat* 
Bum  Ihey  wotiid  U  if  (Aw  low  had  mt  tsM 

A  commissioner  Is  to  be  app<^ted  to  beir 
proofs  and  to  decide  who  Is  entitled  to  lands, 
and  to  issue  to  them  certificates,  whicb  mayt* 
located  on  vacant  lands  within  the  ccJod;. 

Section  8.  which  prescribe*  what  is  neceawy 
to  be  proved  to  entitle  the  pai^  to  acertiActiE, 
is  as  loliovrs: 

"  Art.  2310.  (8)  That  to  entitle  the  adontoa 
10  the  benefits  of  thla  Act,  thev  shtU  be  re- 
quired to  prove,  by  their  own  oauia,  sui^ioAd 
by  the  oaths  of  two  respectable  witntsMi, 
that  they  emigrated  to  Texas  and  became  dtt- 
zens  of  said  colony  prior  to  the  twenty-flftti  at 
October,  lS4g;  that  they  are  dtlzens  thenof; 
that  they  have  performed  oil  the  duties  reqnind  ;il 
of  them  as  citizens;  and  said  applicants  dall 
ulso  swear  that  they  have  never  received  sn^ 
land  of  this  government  by  virtue  of  thdrent 
gratjon  hither;  Provided,  That  they  "hah  i»M  be 
required  to  prove  that  they  have  cnltiTsiid 

Here  is  no  requirement  that  the  parties  iIhII 
have  complied  with  the  conditions  of  UeicH't 
grant,  ana  no  consent  of  Mercer  required,  n* 
evm  any  condition  iliat  they  shonld  ban 
t>e^  introduced  by  Mercer  or  settled  underhii 
contract  It  is  not  even  required  that  tbtr 
should  have  come  to  Texas  or  settled  in  the  col- 
ony within  the  five  yean  duriog  wtddi  hison- 
tract  was  in  force,  but  If  tb^  emignied  to 
Tkca*  axi^s  time  before  1048,  though  it  bad  ben 
twenty  years  before  his  contract  wasmad«.awi 
became  citizens  of  the  colony  before  OctoUf, 
1848,  their  claim  was  respected. 

And  the  5th  section  dedand  "Thst  w 
change  shall  be  made  in  the  boundaries  of  tltf 
surveys  of  settlers,  whether  they  be  with  or 
without  the  consent  of  the  contractors,  so  tim 
the  iKiundaries  thereof  are  Juttly  anddefinitdj 
marked." 

Provision  is  also  made  for  appeal  hy  tha 
claimant,  from  the  decision  ol  tbo  oommiiaan- 
er,  but  never  a  word  of  recognition  at  any  kg*l 
riglit  of  the  contractors  or  of  their  oontraei  M 
f  umisbiug  the  rule  of  decUon. 

Tlie  report  itself  contained  no  aOnrioa  u 
Mercer  or  nis  contract  orhh  asaodatet,  «i«^ 
as  a  designation  of  the  locality  in  its  httding, 
thus:  "  Record  of  certificates  issued  to  dtinsi 
of  Mercer's  Colony,  concluded  SOtfa  Septem- 
ber, 1851,  by  John  U.  Crockett,  commMoaer.* 
Here  follows  a  list  of  1,260  names,  with  Iha 
quandtv  of  land  for  which  a  certificate  has  bea 
issued  by  him,  Crockett,  to  eaudt.  in  emy  ^ 
stance  S40  or  830  acraa,  but  do  deaectotioB  or 
definite  location  of  aectlon  or  half  MCttoo. 

At  the  end,  CiockM  swean  that  tlM  fonp 
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bg  b  a  fuH,  complete  and  correct  list  and  de- 
•cnption  of  the  c^tiflcat«s  Issued  by  liim  to  the 

I    ■ettfera  of  said  coIoqt. 

'  There  li  not  here  the  slightest  eHdenca  that 
these  men  were  brought  to  Texas  by  Hercer  or 
maj  of  his  associates,  or  that  he  plsced  them  on 
this  land,  or  that  be  or  tbev  belong  to  the  class 
which  bis  contract  required,  or  that  he  or  they 
performed  the  ooodltlons  of  that  contract  or 
any  ot  them.  And  as  Um  statute  under  which 
Crockett  acted  did  not  require  proof  of  com- 
pliance with  the  Hercer  contract,  the  Inference 
that  th^  had  been  so  Introduced  is  <a  little,  if 
anj,  force. 

It  Is  qi^te  remarkabletbat  no  attempt  Is  made 
bf  (daiiitlfl  to  prove  fliat  any  of  these  set- 
this  were  Introduced  Into  Texas  or  settled  on 
this  land  under  hi*  contract  The  period  when 
sndi  settlement  must  have  been  made,  if  at  all, 
was  only  about  thirty  years  before  the  begin- 
ning of  this  iuit,  »ad  in  an  agricultural  com- 
munity there  must  have  been,  at  the  time  this 
Mdt  was  tried,  many  of  the  four  thousand  per- 
nns  of  irtiom  these  settleis  were  composed  still 
Urine,  wboae  teeUmony  could  bSTe  been  pn>- 
eorecL  lliey  oovld  have  toU  when  they  came 
to  T«xMS,  and  who  bnnisht  or  sent  them  or  In- 
dneed  thean  to  oom^  and  when  and  how  they 
CMM  to  aetlto  vlthin  the  limlU  of  this  colooy 
cnnL  Thmt  oould  not  only  have  spoken  for 
themaelrea,  but  for  the  bOdy  of  the  settlers  who 
GMue  about  the  same  time.  It  Is  significant  that 
plalnliff  has  wholly  neelected  to  avail  himself 
of  this  testimony,  which,  If  in  his  favor,  was 
■he  best  to  be  bad,  since  he  has  no  document- 
aiy  evidence  which  is  satisfactory,  th<nigh  tbe 
■rdtlvea  of  the  State  have  been  open  to  tr>  in- 
spection <d  Umselt  and  bis  agents.  r 

Nor  doea  the  Inference  which  the  abeenoe  of 
tUa  and  other  satisfactory  evidence  forces  on 
the  mind  stand  npcm  Its  mere  absence,  for  the 
defendant  baa  Introduced  some  strong  negative 
•videoca  of  that  character. 

Mr.  OnM^etfs  testlnumy  Is  taken  t^  the  de- 
fease, and  a  huge  number  of  the  names  found 
tn  hia  reoort  is  ^ven  In  an  interrogatory,  and 
ha  la  asked  In  others  It  any  of  thrae  wereset- 
tlen  In  Mercer's  Cot<my,  and  If  be  knows  Ibe 
data  wbeo  they  became  settlers,  and  by  whom 
they  were  Introduced,  to  which  be  answers  he 
. ^  gf  knowing  the  date  of  their  set- 


To  other  InterrogKtoriee  he  answen  that  be 
I]  went  upon  the  ground  among  the  diSerent 
aettlemeDts  to  facilitate  the  settlers  In  their 
proofs  according  to  the  Act  under  which  he  was 
appointed;  that  the  general  opinion  among  the 
aettlen  was,  that  there  was  no  validity  In  the 
dalnu  of  the  Hercer  colonists,  ss  such,  and  the 
aettlers  did  not  base  their  claims  to  lands  on 
Hercer'a  Colony  contract,  believing  that  Hercer 
had  forfeited  his  claims  under  R.  That,  he 
aeya,  was  the  opinion,  without  exception,  as  he 
RcoilecM.  They  thought  be  bad  faUed  In  not 
aurTerlng  Ibe  lands  or  performing  any  other 
act  stlptiialed  In  bis  contract 
To  tba  17th  InlenogatotT  be  answers : 
"It  waa  tbe  eommon  report  In  the  colony  In 
18tt  ftod  18D0  that  Hercer  and  his  sssoctaEes 
kad  doiM  nothing  In  the  settlement  of  the  coun- 
Dy.  la  ttie  survevlDgof  the  lands,  lumisltiog 
fcfntft^  unmnnitjoo,  etc. ;  but  It  was  then  un- 
dBBtood  that  thasettlos  bad  located  there  wltb- 
IMU.S. 


out  the  aid  of  Hercer  and  his  assoclAtes,  and 
that  they  had  no  connection  or  relation  with 
Hercer  and  his  associates.  The  settlers  had 
their  own  land  surveyed.  During  all  my  visit 
I  never  heard  a  settler  In  Mercer's  Colony  claim 
that  he  was  introduced  or  brou^t  Into  the 
country  bv  Mercer  or  bla  associates,  or  bsse  his 
claim  to  uuids  under  tbe  Hercer  Colony  con- 
tract." 

These  were  the  men  on  whose  Introduction 
and  settlement  plalDtiftrelieBaltogetber  to  prove 
his  performance  of  that  contract,  and  not  one 
of  whom  has  he  called  as  witnesses  to  that  per- 
formance. 

The  defendant  also  took  tbe  deposition  of 
John  A,  Harlan,  who  came  to  Texas  In  1846, 
and  settled  In  Navarro  County,  wltbln  the  lim- 
its of  the  colony,  and  resfded  there  twenty-one 
G«is.  He  says  a  good  many  persons  came  with 
m  from  Illmois  at  that  time  and  settled  in 
Navarro  County,  He  savs  they  came  and  set- 
tled of  tbelr  own  accord,  brought  their  own 
guns  and  ammunition,  built  their  own  houses, 
and  had  nothing  to  do  with  Mercer  in  coming 
to  the  colony  or  in  settling  there,  and  he  remem- 
*'3rs  tbe  names  of  twenty  men  over  seventeen 

ears  old  of  that  class.  In  answer  to  a  cross- 
_itemgatory,  he  says  he  never  knew  of  any  ef- 
fort of  Hercer  to  eettletbe  colony.  [SIS] 

The  defendant  also  took  tbe  depoeltl  one  of 
P.  P.  Martin  and  H.  W.  Young,  each  of  whom 
were  settlers  In  the  colony.  Young  says  he 
came  to  Texas  In  1848.  He  says  bis  father  set 
tied  tn  tbe  colony  before  the  contract  with 
Hercer  was  made.  Hortln  says  he  came  to 
Texas  from  Tennessee  in  1848  to  tbe  northern 
part  of  the  Mocer  Colony.  No  one  induced 
oimtodoso.  Hewas  introduced  to  Hercer  but 
liad  no  conversatloii  with  him  about  the  colony. 

Mr.  Terrill,  a  surveyor  bv  profession,  says  a 
great  manyfnmlllessettled  In  the  colony  during 
tiie  years  I&44,  184S  and  I8M.  Borne  of  them 
claimed  to  be  colonists  and  some  were  old  Tex- 
ans.  He  was  surveying  In  the  colony  during 
these  dales  and  never  knew  or  heard  of  Mercer 
any  of  hi*  associates  assisting  any  settler  in 
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. .  _ille  there  Is  this  failure  to  prove  sstlsf acto- 

perfonnance  of  the  main  obligatloa  to  Intro- 
duce emigrants  into  Texas  and  settle  them  on 
the  grant,  and  this  testimony  of  witnesses  on 
the  ground  that  It  was  not  done,  there  Is  a  total 
absence  of  proof  of  on  Important  condition  In 
regard  to  tbe  surveys. 

We  are  of  opinion  that  the  outer  boundary  of 
the  grant  was  surveyed,  so  as  to  comply  sub- 
stantially with  the  contract  in  that  respect. 
But  the  obligation  to  survey  the  land  into  sec- 
tions and  half  sections,  wblcn  Mercer  undertook 
In  the  agreement,  so  that  the  settlers  could 
know  and  identify  that  to  which  tbey  became 
entitled,  and  so  that  the  Republic  could  know 
which  were  her  alternate  sections  and  half  sec- 
tions and  sell  them  to  otbers,.and  so  that  both 
parties  could  know  where  tbe  ptemiom  sections 
tor  each  tme  hundred  families,  to  which  Uie 
coDtracton  mJght  become  entitled,  could  be  lo- 
cated, all  of  which,  we  think,  wen  essential 
parts  of  the  oontimct,  remained  wholly  unper 
formed. 

There  is  not  tbe  slightest  evidence  of  such 
surveys  t^  Hercer  or  nit  assodatea  in  tbe  rec- 
ord. Hr.  B.  J.  Chambers,awitaaasfor|dBlat- 
M7 
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Tezaa,  says  he  made  an  agreement  with  .    . 

HercertoBecdonlze  or  survey  certalo  laadsfor 

r3l71    blm in NftTano  and  Ellfi  Counties,  west  of  the 

^        ■■    Tiinl^BlTer,  and,  at  bis  request,  accompaaied 

him  Into  the  bounds  of  the  grant.    But  be  aaya 

he  did  not  do  any  surTeylQe  or  any  work  for 

Merc«r  or  Us  asaociatet.    He  adds:  "1  did  not 

do  it,  becaose  I  va«  advised  br  nearly  all  tb« 

aettlera  I  saw  not  to  do  It:  that  Mercer  bad  not 

aaslited  them  In  their  settlement  in  any  way." 

And  this  is  the  aearett  approach  to  section- 

idng  these  lands,  as  Hr.  cWuben  calls  It, 

which  the  reooid  discloses. 

Tbeimportanceof  this  matter  can  be  readily 
seal  now.  If  the  court  ibould  be  of  opinion 
that  all  these  settlen  reported  by  Crockett  were 
colonists  under  a  compliance  with  his  contract 
by  Mercer,  and  if,  as  plainUtf  claims,  the  con- 


Hercer,  or  toese  colonists  through  him,  have  a 
decree  for  specific  performaDce  by  an  instru- 
ment which  will  cuiy  a  l^al  title  to  laud  de- 
scribed l^  metet  and  bounds  a*  seclioos  and 
half  sections,  would  enable  the  court  to  do,  if 
the  necessary  l^al  surveys  had  bem  madef 
plalntlfl  does  not  ask  for  such  relief.  If  they 
bad  surveyed  this  land,  and  settled  the  colo- 
nists on  the  enumerated  sections  and  half  sec- 
tions of  such  surveys,  tbey  could  now  name  the 
section  and  half  section  for  which  they  ask  a  de- 

If  they  had  made  Ibese  ssrvers  and  had  setr 
tied  each  of  their  colonials  on  ik  distinct  section 
or  half  section,  which  could  be  thus  identified 
as  bis  cabin  and  Impiovement,  and  bad  per 
formed  the  other  oontUtlons  of  introducing  these 
settlers  as  emigrania  from  abroad,  the  aign- 
ment  that  the  preaeutcaae  comet  witbintbat  of 
DatitY.  Oray.  U  Wall.,  208  [SS  U.  S.,  XXI. 
447],  would  have  more  force.  In  that  case  tb  _ 
railroad  company  to  which  the  grant  was  made 
bad  made  the  necessary  surveys,  and  the  track 
of  the  road  having  been  definitely  located 
tlirougfa  those  surv^s,  the  sections  and  parts  of 
sections  to  which  they  were  entitled  were  specif- 
ically identified  without  any  dlfBculty,  and  the 
offlcer  was  resbalned  from  certifying  or  patent- 
log  them  to  others. 

In  the  present  case,  whUe  the  circuit  court 
seemed  inclined  to  grant  similar  reUef,  it 
found  itself  unable  to  do  so  for  want  of  these 
vei^  surveys,  wliich  the  plaintlFs  predecessor 
had  promised  to  make  a*  an  important  part  of 
the  contract  now  relied  on  as  the  founduion  of 
the  relief  sought. 

If  this  were  a  case   between  Individuals, 
there  could  be  no  doubt  of  the  decision  which 
a  court  of  eqoitv  would  be  compelled  to  make 
on  this  appllcadon  for  roectfic  performance. 
The  failure  on  the  mit  of  the  party  apply' 
for  it  to  perform  Ui  own  part  of  a  conb 
wholly  executory,  or  to  show  any  aufflcient 
son  for  the  faOnn,  hat  alw^s  been  held  to  — 
ground  to  refute  relief  and  turn  the  party  over 
to  his  action  at  law. 

What  has  the  plainUtl  or  hit  predeoessoi. 
done  to  secure  bit  title  to  the  lands  now  prayed 
forf    Almost  nothing.    If  we  are  comet  in 


effort  towards  the  boiqineasT  If  ao,  theevidoa 
of  It  is  not  found  In  the  record. 

Have  they  spent  any  money  in  the  enteri«isel 
A  feeble  attempt  to  show  an  outlay  of  tlS,000 
or  $15,000  Is  nude,  but  by  no  means  sncceafnliy. 
If  plaintiff  were  now  suing  In  an  action  Iflf 
damages  before  ajuryandfaebadprovedailclil 
to  recover,  tiie  sum  which  be  could  get  for  hii 
services  and  eipendltoree  under  the  testinKmy 
In  this  record  would  besntall.indeed.comptKd 
to  the  magnitude  of  the  claim  here  set  up. 

We  do  not  think  it  necessary  to  consukr  tbe 
argument  that  the  cod  tract  Is  agnwt  in  prtatnh, 
with  title  to  the  land  In  the  plautlff,  DOT  the  idn 
that  there  is  a  trust  by  wnich  these  hnds  ue- 
held  for  bis  benefit,  and  that  this  trust  is  in  loiM 
way  made  stronger  by  the  Icgiilation  anda 
wUch  the  Republic  of  Texas  became  a  SUl* 
In  the  Union. 

In  any  view  that  can  be  taken  of  the  costnet 

was  when  made  wholly  executory.    Hemf 

id  not  then  p^d  anything  or  done  anythinelo 
entitle  him  to  land.  It  waa  all  to  be  eameif  I7 
actions  to  be  performed  thereafter.  lieBepnblM 
conveyed  bim  no  title.  Itwasamere  exeCDtorj 
contract  for  the  sale  and  purchase  of  bmd,  it 
which  the  price  was  to  be  paid  within  five  voi^ 
and  tbe  lands  so  earned,  an  unknown  qiuiiiiitr, 
were  to  be  then  conveyed  by  an  insiruineiit 
called  a  certificate. 

Tbe  total  failure  (a  Hercer  to  perfono  Mt 

im  no  rights  under  tbe  contmcl.     Tbe  Salt    ( 
seeks  ootbing  against  him  for  non-perfonosDit, 
and  BO  tbe  ailau:  Is  ended. 

Tbe  plaintiff  and  his  predeconoTS  In  Interot 
have  not  only  not  perfonued,  but  tlieylmran^ 
shown  any  sufficient  excuse  for  non-perri>na- 
ance.  Tbey  have  not,  in  tbe  Isnguageof  ti« 
authorities,  shown  Iberaselvee  rwdy,  wi!1ii< 
and  able  to  perform.  On  tbe  contraiy,  ibty 
have  permiticd  tbe  matter  to  reat  tea  Oatij 
years  without  an  effort  to  do  eo,  and  now,  if 
they  would,  the  ataleof  matlerain  tbe  coWyit 
BO  changed  that  It  Is  Impoesible  tliat  tbey  eta 
perform  their  agreement 

l%a  result  iif&tiavietciit.Aatvpont^finiMi 
(f  WiOA  &t  deere»  oflAa  Oireaii  CoaH  w  n- 
e#r*«f  amf  (As  eatt  remanded,  icitA  Oin^oMlt 
ditntiti  tlu  bili,  and  tliit  fttumu-Ug  A^atM  ^ 
Om  plaintiff's  appeal. 

Tnie  oopr.   Teat: 

James  H.  HoKeoney.  Clert.  Bop.  Oa<iit,U.B- 

Mr.  JtuNet  H>rli>w.  distenliiiR 
Mr.  JuttuMFtoldandmyaelf  diiferfmaae 
court  In  our  view  Of  tbe  facta  of  this  case,  ud 
therefore  dissent  from  its  Judgment. 

The  circuit  court  found  Uiat  tbe  complainasi 
had  satiBfactorily  ettablitbed  tba  oraitnut  l» 
tweeu  tbe  Republic  of  Texas,  through  tU  Pn>- 
deot,  and  Charles  Penton  Hercer  and  hit  we- 
dates,  as  alleged  In  tbe  Mil  and  amended  ttS; 
tbe  entrance  of  Hercer  upon  tbe  duties  devolv- 
ing upon  him  under  the  contract;  the  orgiai- 
uflOD  of  the  Texat  Association:  tbe  appoiii- 
mentof  surveyors  and  colonization  agealt;tt* 
running  of  lines  and  Burreya;  the  IniiodDelioa 
of  one  hundred  and  nlnetMn  bmilies  «ilhii> 
tbe  first  year  of  the  grant;  the  making  (rf  the  m^ 
vey  of  tbe  boundary  limitsof  tbeotdooygtantM 
by  April  1, 1840;  ue  settlement  of  twelve  boa- 
di«d  and  flf^-aix  fouUiet  within  tbe  Bbuii  tt 
Utll.8. 
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Qw  colony  |«1or  to  October  25,  1848;  the  Bp- 
potDtmeDt  of  Uercer  as  chief  ageot  and  trustee 
tor  the  asflodatfoD;  the  aubeequent  appolnuiieDt 
of  Bucock  as  cblef  agent;  Hancock's  death 
ind  theappolDtmen(otPreston,ratifledby  the 
uaociatioD,  as  chief  aijent;  the  antranoe  of  (boae 
penont  opon  the  perfomuuice  of  tbelr  duties  aa 
neeau  of  the  aaaodeUoii,  and  the  activity  dis- 
played bj  them,  reapectlTely,  la  furtberingthe 
objects  and  interests  of  the  colony  and  the  <ts- 
sociadoD;  the  employment  of  coudbcI;  the  ex- 
penditure of  money;  and  the  persistent  applica- 
tions made  to  the  polldciil  departments  of  the 
O]  Stale  of  Texas  for  relief.  It  furtber  found 
tbat  Mercer,  u  agent,  made  reports  to  the  gov- 
emmcnt  of  Texas,  as  required  oy  the  contract, 
up  to  and  for  the  Tear  1847;  that  Hercer  Is  dead 
long  sbice;  and  that  all  his  papers  and  docu- 
mento,  among  which  were  txmea  of  his  corre- 
spondence and  reports  In  relation  to  tbe  Mercer 
Colony,  hare  been  lost  and  destroyed. 

The  evidence  adduced  t^  the  complainant 
lias,  Et  seems  to  na,  been  subjected  by  this  court 
to  the  same  mlee  of  strictness  and  technicality 
which  would  lie  applied  loan  indictment  for  a 
criminal  oSctise.  We  are  of  opinion  that  the 
circuit  court  did  not  misapprehend  the  eSectof 
the  testimony,  and  tbat  a  case  Is  made  entitling 
complainant  (ubstantially  to  the  relief  grauted 
tn  the  decree  below. 

By  the  contract  between  Mercer  and  the  Ite- 
public  of  TeiBG  the  latter  agreed  !■>  convey  to 
the  former  and  bis  n-ssodatcs  or  thej:  legal  rep- 
KsentAtlTes  one  seclioo  of  G40  acres  of  land,  or 
two  half  actions  of  820  acres,  for  each  family 
which  tbey  should  introduce  and  settle  upon 
the  lands  set  apart  for  colonisation  by  Jtcrcer 
and  his  assocfstci.  ench  nllcmslc  section  or  half 
aeclinn  of  640  or  S30ncres  being  reserved  to  the 
Reptiblic.to  be  purchased  or  not  by  Mercer  and 
his  n<wocia(e3  on  certain  stipulated  temis.  It 
wu  ahw  agreed  that  a  perfect  title  should  be 
made  tn  the  usucl  mmlc  and  form  to  fiercer 
and  his  ussociaies  or  their  legal  repiescDlatives 
for  each  section,  halt  section  or  other  fractional 
part  of  a  section  to  which  tbey  became  entitled 
under  Ibe  contmct.  nod  that  the  some  should  be 
coovayed  to  the  paitiea  as  soon  and  whenever 
they  fiuould  exhibit  to  the  Commissioner  of  the 
General  Land-OIBce  of  the  Hepublic,  or  9ther 
l^t>pcT  officer  thereof,  In  the  manner  and  form 

Erciicribed  In  the  contract,  the  evidence  of  hav- 
1^  surveyed  theportionof  land  for  which  each 
conveyance  was  deaired,  and  that  there  were 
comfortable  small  houses  or  cabins  erected 
tbcTeon.  and  families  residing  therein  who  had 
been  settled  thereon  by  Mercer  and  bis  asso- 
J     data  or  their  legnl  represciitfl lives. 

Tbe  Republic  of  Texas  further  agreed  tbat 
Mercer  and  bis  assodates  should  receive  from 
it  aa  fnrtber  compensation  for  their  services 
and  for  their  labor  and  expenae  in  introducing 
and  aeitling  the  families  provided  for  in  the 
eontnct.  apreralum  of  ten  sections  of  640  acres 
or  iwen^  sections  of  880  acres  of  land  for  every 
bnndred  families  introduced  and  settled  as  re- 
quired; further,  that  upon  Mercer  and  his  asso- 
deiee  paying  Into  the  public  treasury  twelve 
doOan  and  obtaining  Ine  treasurer's  or  other 
proper  oActr's  receipt  for  that  sum  paid  Into 
ibe  aKine.  Hid  also  ot  the  delivery  for  cancel-  > 
■wot  of  any  bonda,  promlssoiy  notes,  or  other ' 
Bodlied  HabOitlea  of  the  Republic  to  the  amount 


of  t;640.  they  or  thelrlegal  representaHvea  should- 
be  entiUed  to  demand  and  should  receive  from 
the  government  a  full  and  absolute  title  to  64fr 
acres  of  the  reserved  alternate  sections.  The 
ri^t  to  purchase  the  alternate  sections  was, 
however,  made  to  depend  on  certain  conditions, 
whicb.in  the  view  taken  of  the  case  by  the  court, 
need  not  be  here  set  out. 

It  was  provided  in  the  contract  tbat  whenever 
Uercer  and  his  associates  or  their  authorized 
agent  or  legal  representative  "  Shall  exhibit  to 
to  the  Commissioner  of  the  General  Land-Of- 
fice of  the  Republic  a  certificate,  under  oath, 
subscribed  by  two  witnesses,  and  certified  by 
some  person  qnallfled  by  the  laws  of  Texas  to 
administer  an  oath,  that  the  said  parties  of  the 
second  part,  or  their  legal  representatlvca,  have 
caused  to  be  built  a  small  comfortable  bouse  or 
cabin,  or  any  number  of  such  bousea  or  cabins, 
on  the  pared  or  parcels  of  land  which  they  are 
obligated  bv  this  contract  to  convev  to  each 
family,  or  the  several  families  respectively,  and 
have  actually  settled  a  f amDy  or  several  famlHea 
reai>ectlvely  therein,  (hey  shall  Immediately  re- 
ceive thereafter  a  tiiU  and  absolute  convevance 
from  the  Kovenunent  of  the  Republic  for  as 
many  sections  of  land  of  640  acres,  or  half  sec- 
tions, or  other  fractional  parlaof  sections  equal 
In  amount  to  640  acres,  as  there  shall  be  famulea 
certified  to  in  such  cerdflcate  or  certificates." 

U  was  further  provided  that  Uie  nnlocaled 
huids  Included  hi  the  boundaries  described  in 
the  contract  should  remain  and  be  held  by  the 
government  of  the  Republic  for  the  purposes 
set  forth  In  the  contract,  until  the  ena  of  five 
years  from  Its  date,  and  "Shallbe  considered  as 
set  apart,  etelutively  of  ali  future  daimt,  to  be 
colonized  In  the  manner  aforesaid,  bv  and  for 
the  benefit  of  the  party  of  the  secona  part  and 
of  this  Republic."' 

It  was  idso  stipulated  that  unless  Mercer  and 
his  associatee,  or  tbeir  legal  representatives, 
"Shall,  prior  to  the  first  dry  of  Uav,  184S,  have 
Introduced  and  settled  on  the  land  above  men- 
tioned, according  to  the  tenor  of  this  contract, 
one  hundred  families,  all  right  and  title  of  the 
party  of  the  second  port,  or  their  legal  repre- 
sentatives, to  proceed  further  in  the  execution 
of  thk'  contract,  shall  cease  and  determine  from 
of  such  default,  but  such  default 


leave  to  the  par^  o 
persons  claiming  under  them,  whatever  right, 
title,  01  interest  tbey  may  have  acquired  mim 
the  action  of  the  puty  of  the  second  part  and 
thelrlegal  repreaentauveapriorto  such  default, 
to  the  same  extent  as  If  no  snch  default  or  fail- 
ure had  occurred ;  and  in  like  [aani)er,and  under 
like  qualifications,  the  right  of  the  said  partv 
lo  proceed  further  under  this  contract  shall 
cease  and  determine;  provided  SSO  families  b» 
not  introduced  and  settled  by  them.  Id  manner 
aforesaid,  on  or  before  the  expiration  of  twO' 
years  from  the  date  hereof;  and  so  In  like  man- 
ner 1.'50  additional  families  shall  be  settled  on 
the  said  lands,  according  to  the  terms  of  this 
contract  by  the  aald  partiet  of  the  second  part 
or  their  lenl  representatives,  within  each  of  the 
three  remunlng  reara,  or  the  right  of  the  sahl 
party  to  proceea  turuer  under  this  contract, 
ihrough  the  full  term  of  five  yean  from  the  date 
hereof,  sh^l,  on  the  oocunence  of  any  default 
*  detennme ;  pn^ 


as  aforjMtid.  utl^ly  cease  and  di 
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vlded,  u  before  eipreMod.  no  sacli  default  sIuQ 
operate  otberwiae  than  proepectiTelj,  either  In 
rdatloD  to  the  wld  second  part^  to  this  con- 
tract, or  to  the  emigrant  fuulllea  actuallf  set- 
tled, 01  any  person  or  penona  daltniug  by, 
through  or  nnoer  them  or  anj  of  them." 

To  what  extent  did  Hercer  and  his  associates 
compty  with  thefr  oontractT  T&e  inference  to 
be  ^awn  from  the  opinion  of  the  court  is,  that 
the  tMOid  tundahea  no  evidence  whatever  tbat 


of  thdr  contract  with  the  Republic  of  Texas. 
But  we  are  of  oidolon  that  thia  ta  an  erroneous 
Tlewof  theerldenoe.  We  cannot  aToid  the  con- 
clusion that  the  contra^  is  abundantly  shown 
by  the  ncoid.  That  Mercer  and  his  associntes 
intiodnced  and  settled  one  hundred  and  ulue- 
teen  famlllea  prior  to  the  flrst  day  of  Hay,  1845, 
the  erldenoe  fearea  on  our  miads  do  reasonable 
doubt.  There  waa  produced  from  the  records 
of  the  Qeneral  Lana-Offlce  of  Texas,  certlfled 
by  Uw  Commissioner  of  that  ofBce,  a  copy  of 
what  is  sorted  the  original  agreement  of  cove- 
nant,  signed  by  the  heads  of  that  number  of 
fam]liea,diowliig  the  date  of  their  Introduction 
Into  and  settlement  apon  the  Mercer  Colony 
lands,  the  si gnatuie  of  uch  emigrant  being  duly 


Tbat  agreement  is  in  these  words: 
"  This  insbnment  witnessetb,  that  the  per- 
sons who  have  sabecrlbed  and  underalgned  their 
names  hereto  do  hereby  severally,  but  not  Joint- 
ly,agree  and  covenant  as  follows,  to  wit: 
That  each  of  us  has  received  of  Charles 
ton  Mercer  and  bis  asaodaiea,  known  ea  and 
comprising  the  Texas  AasodattoD,'  a  certificate 
Issued  In  accordance  with  a  contract  made  — 
the  Seth  dav  of  January,  A.  D.  1844,  be'.vi,._ 
them  and  Sun.  Hooston,  then  President  of  the 
Republlo  of  Texas,  acting  in  behalf  of  the  said 
Repablic,authorizingtheni.among  other  things, 
to  Introduce  and  settle  emigrant  famillee  upon 
the  lands  within  the  UmiU  specified  In  said  con- 
tract ;  the  number  and  date  of  each  certificate 
granted  by  aatd  assodation,  and  by  us  received. 
Being  expressed  and  written  In  spaces  to  the  left 
handof  our  respective  names,  which  certificates 
are  recdved  and  held  for  the  benefit  of  ihe 
apectlve  famlliee  mentioned  therein,  each  c  __ 
ol  us  forming  a  member  of  the  family  described 
in  the  certificate  delivered  to  him,  whithfamititt 
haee  been  mtoiaily  introdwed  and  tattled  at  tht 
timet  and  in  monntr  aitdform  at  tkiMd  and  ex- 
preued  tn  laid  etrt^fiealet  reipeetitels/  by  Uie  taid 
Merear  and  hit  attoUtttet,  and  hate  emxgratvi  at 
Vtetaid  etrUjtoatet  deelare  and  thoa.  And  !a 
conelderation  of  the  prerolsee  and  the  benefits 
from  said  certificates  and  the  contract  aforesaid, 
accruing  and  to  arise,  that  we  will  severally  ob- 
serve and  perform,  as  far  as  may  be  in  our  pow- 
eiitheseTeraldutiea  and  requirements  devolving 
upon  us  as  settiers  under  said  contract,  whether 
prescribed  by  the  terms  thereof,  or  by  the  laws 
of  the  land  in  such  behalf  especially.  We  bind 
ourselves  severally  »ot  to  give,  adl  or  In  sny 
1321]  way  famish  to  any  Indian  any  spirituous  liq- 
uor, nor  any  gunpowder,  lead  or  fire-arms,  or 
warlike  weapons  of  any  description;  and,  more- 
over, to  abstain  from  any  waste  or  trespass  upon 
Ihe  half  sections  adjoining  those  on  which  we 
have  rewectively  settled,  and  on  the  whole  sec- 
tions adjoining  thereto;  and  to  guard  the  same 
950 


from  waste  or  trespass  1^  othen,  and  to  pro- 
tect the  same  from  settlement  by  any  otnerpo^ 
sons  not  authorized  to  settle  thereon  1^  the  taid 
association,  (v  some  legally  authorized  agent 
thereof  ;  and  to  pay  the  sum  of  five  dotUrs  is 
materials,  labor  or  money ,  towards  the  bui1diD£ 
of  a  school-house  of  such  dimensi<ma  and  on 
such  site  as  the  said  association  or  its  ageci  msf 
direct.  Also  that  each  family  spedfied  m  n- 
ferred  to  herein,  each  one  certifying  ataie  lot 
his  own  family,  has  and  occupies  a  suitabtt 
cabin  or  house  as  described  in  said  contract,  sod 
that  each  male  member  thereof  of  the  a^  of 
seventeen  years  and  upwards  Is  supplied  witb 
B  good  rifie,  yager  or  musket,  and  <t  sulBcieat 
supply  of  prime  ammunition." 

Tisii  paper  was  supported  by  the  signatuni 
and  the  oath  of  one  of  the  Texas  Aasodtiioo. 
and  two  disinterested  persona,  to  the  effect  that 
the  list  contained  "Atrue  and  accurate  accooot 
and  statement  of  emigrant  families  as  ceriifiHl 
to  by  the  heads  thereof  to  have  been  qiedillj 
introduced  and  settled  by  Charles  Fenton  Un- 
cer  and  his  associates,  blown  as  and  compriv 
insthe  Texas  Araociation,  prior  to  the  first  die 
of  May,  1B4G,  upon  and  within  the  limits  of  tiK 
erant  made  by  the  Republic  of  Texas  to  nid 
Mercer  and  bu  assodales  on  the  30th  of  Janu- 
ary, 1344,  and  referred  to  in  the  certificate  mb- 
scribed  to  by  the  heads  of  the  families  respecf- 
Ively."eic.  The  record  contains  noevidena 
that  the  Republic  of  Texas  by  any  of  its  fJficeo 


brought  the  work  of  Mercer  and  hia  associates       | 
as  to  these  110  families  within  the  terms  of  tint 

SirUon  of  the  contract  already  quoted.  They 
d  "  exhibit  to  the  Commissioner  of  the  Qai- 
erat  Land-Offlce  of  Texas  a  certificate  under 
oath  subscribed  by  two  witnesses."  under  dit* 
of  August  2,  184S,  and  certified  on  the  sane 
day  by  a  "  person  qualified  by  the  U^rs  of  ^ 
Texas  to  adminisler  an  oath,"  showing  llisl  '•  ■ 
Mercer  and  his  associates  had  caused  to  !» 
built  a  comfortable  bouse  or  cabin  on  the  Isndi 
settled  upon  by  sud  famlLes,  and  showing  abo 
iLoC  they  had  actually  settled  said  familiea  oa 
the  lands  for  wliich  they  received  the  certificaiet 
mentioned  in  the  agreement  between  Meii;er 
and  such  settlers,  llie  criticism  which  ismadr 
in  the  opinion  of  the  court  upon  the  langusge 
of  this  agreement  and  certificate  impnasetu 
as  exceedingly  technical.  It  is  said  that  ilw 
parties  sigmng  it  do  not  slate  that  they  wen 
sniiVa  nil  ^^h>in  oiroatf  introduced  into  the  Stale 
by  Mercer  or  his  associates;  they,  however,  do 
state  and  certify  tliat  they  have  eac^  recdved 
a  certificate  In  accordance  with  the  contract  of 


duce  and  aettie  emiffranl  families  upon  tlM  Uoili 
within  the  limits  specified  in  said  contract; ' 
and  thev  certify  that  they  wei«  "  specially  in- 
troduced and  settled,"  as  sM  forth  in  the  cer 
tlflcates,  and  that  they  "  have  mtigrated  as  ike 
said  certificates  declare  and  show."  UmI  the 
persons  who  signed  that  agreement  did  nst 
mean  to  certify  that  they  had  emimted  btn 
State  or  country  without  the  RepuUic  of  tta» 
is  a  suggestion  which  It  did  not  occur  to  the  At- 
lomey-Qenerel  of  Texas  In  hia  vflcy  dabocals 
brief  lo  make.  It  is  for  the  first  time  found  !■ 
the  opinion  of  this  court.    TluU  PhlBani.  iMt 

r.  s. 
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of  the  panonfl  wlu>  nrifled  imder  otth  the  cv- 
tlflcste  nMiag  to  tbeae  119  famlllM.  did  not 
know  "  where  the  colonlsta  ctme  from,"  U  a 
fkct  of  no  Goiuequeiice;  nor  wu  It  tnstenal  to 
InqoiM  (rom  what  puncular  State  or  eotmtrr, 
other  than  Tezu,  tbef  came.  PhlUana  In  Ub 
affldavit  rafen  to  them  aa  "emigrant  famlllea," 
pmanitig  thsrebj  that  they  came  from  without 
tbe  Republic  of  Tezaa.    We  have  been  unable 


In  these  ilS  famlUee  did  not  go  lo  the  Kixaa 
Colony  tnot  from  some  place  outside  of  Texas, 
and  llwra  Is  no  sugKeatioii  to  that  effect  in  the 
argument  of  counsel. 

It  la  said  that  none  of  these  persons  made 
oath  to  tbe  papen  they  signed.  Our  answer  is, 
that  oedther.the  contract  nor  the  law  of  Texas 
required  any  such  oath,  but  only  the  oath  of 


adear 

bj  Mercer  and  his  associates  prior  to  May  1, 
1845.  The  next  inquiry  is  as  to  the  effect  to  be 
gl*en  to  the  report  of  John  H.  Crockett  in 
ISSI.  That  report  was  made  under  the  au- 
thority of  an  Act  of  the  Legislature  passed 
FebruuT  3,  13S0,  the  Ist  section  of  which 
IKtnridea  that  "  EVeiy  colonist,  or  the  heirs  or 
Mdmlniatralorsof  such  colouists,  citizens  o!  the 
Colony  of  Charles  Pentoo  Hercer  aod  tils  asso' 
dates,  on  tbe  25th  of  October,  1848,  shall  re- 
odve  the  quantity  of  land  to  which  such  colo- 
nist may  be  entitled,  to  wit:  640  acres  to  each 
family,  and  SSO  acres  to  each  slogle  n 
tbe  age  of  17  years;  Provided,  Tliat  nolhlng 
herein  contained  shall  be  construed  so  as  to 
place  the  contracton  of  said  colony  in  a  better 
condition  in  legsrd  to  the  State  of  Texas  than 
Iliey  would  be  uthlslaw  bad  not be«n passed." 
lo  this  language  we  have  a  distinct  recognitioi 
of  tbe  fact  that  there  was,  at  the  passage  of  that 
Act,  a  body  of  citizens  fn  Texas  known  as  "clti- 
ZiaiBtf  Iht  eAiny  of  Cliariet  Fenlon  Mercer  and 
HiiM  amodalti,"  and  that,  a*  "  tueli  eoUtnhtt," 
tbey  were  entitled  lo  a  certain  quantity  of  laud. 
Penou  within  the  limits  of  tbe  Hercergrant, 
wbo  did  not  settle  there  in  pursuance  oiaome 


Colony  of  Cbarlee  Fenton  Merc«r  and  bfe 
datea.  Nor  could  su(±  persons  bsTe  been  de- 
•cribed  as  of  tiiat  colony  and  entilUd,  as  "  such 
oolonlats,"  to  receive  HO  acres,  or  any  other 


He  of  Texas  and  Hercer  and  his  ossociaiea.  The 
proviso  in  Uie  section  quoted  does  not  at  all 
BkilitMa  against  this  view.  That  only  shows 
tbe  porpoee  of  the  State  not  to  give  "  tbe  cod- 
trscton  of  «ld  colony"  any  advantage  (hey  did 
not  then  have  under  their  contract  with  the 
B^nblic 

Tbe  next  section  of  the  foregoing  Act  pro- 
vided tor  the  appointment  by  the  Oovemor,  by 
■ad  with  the  advloe  and  consent  of  the  Senate, 
of  «  commimloner,  "  whose  duty  it  shall  be  to 
lktftrT~^""'  •'-*——■•"—'"'  ~J— --'--1— II  K.. 
•■titled  to  land  aa  aforeaald;  and  said  commls- 
iioo«r  ibaU  Isnie  to  parties  entitled  to  the  same, 
or  to  tbe  bain  or  IcmI  lepreeentatlvee  of  such 
Miliaa,  catUkales  tor  tKtir  pnpir  quarMtn  of 
bad."  PUlnly,  Uuparpoae  of  the  Lcglslanue 
was,  IhiQUj^  ma  oUfcer,  lo  aecertain  who  wera 


entitled  to  land  in  virtue  of  the  contract  wltb 
Mercer  and  his  assodales.  It  was  in  violaltoo 
of  the  contract  for  the  State  thus  to  pass  over 
the  contractors  and  treat  directly  ifltti  the  col- 
onlats,  but  it  is  none  the  lees  dear  that  abe  pro- 
ceeded upon  the  basis  of  glTing  land  only  to 
those  who  were  "of  the  Colonv  of  Charles  Pen- 
ton  Mercer  and  his  associates. "  TheofScialre- 
port  of  Crockett  contains  the  names  of  all  such 
persons.  Hii  action  wae  Judicial  b)  Its  nature. 
and  his  determination  as  to  who  were  entitled 
to  land  as  colonists  aforesaid,  was  a  determina- 
tion that  Mercer  and  his  assodales  bad  com- 
plied with  their  contract  to  the  extenVat  least, 
of  the  penons  named  In  his  report  The  State 
gare  land  to  all  persons  reported  by  Crockett  as 
of  tbe  Mercer  Colony  and,  consequently,  she 
was  bound  by  her  contract  to  compensate  Mer- 
cer. By  the  articles  of  ber  annexation  to  the 
United  States  It  was  provided  that  sbe  shall  "re- 
tain all  the  vacant  and  unappropriated  land  ly- 
ing within  her  Umlle  to  be  applied  to  the  pay- 
ment of  tbe  debts  and  liabaiUa  of  said  Repub- 
lic of  Texas,  and  the  residue  of  said  lands,  ^^fter 
dueharging  said  debts  and  UabUitiet,  to  be  dis- 
posed in  as  such  State  may  direct."  Her  lia- 
Dillty  under  bet  contract  with  Hercer  was  one 
of  the  liabilities  for  the  discharge  of  which  she 
was  bound  tu  apply  tbe  unappropriated  lands 
within  her  limits.  Had  the  articles  of  annexa- 
tion been  silent  as  to  the  debts  and  liabilities, 
and  made  no  provision  as  to  the  unappropriated 
lands  of  the  Republic  of  Texas,  and  bad  tbe 
United  Slates  taken  such  lands,  then,  according 
lo  the  settled  prindples  of  public  taw,  they 
would  have  been  bound  to  me«t  the  debts  and 
liabilities  of  tbe  late  Republic,  at  least  sucb  as 


.  expressly  stipulated  in  tne  articles  of  an- 
nexation that  Texas  should  retain  ber  public 
lands,  with  power  to  dispose  of  them  afiir  dis- 
cliar^ng  tbe  debts  and  liabilities  of  the  Repub. 
lie,  and  that  "In  no  event  are  said  debts  end  lia- 
bilities to  become  a  diarge  upon  tbe  Govern- 
ment of  the  United  States."  Tbuswascreated, 
by  Trean  between  the  United  States  and  the  Re- 
public of  Texas,  an  express  trust  for  the  beneflt 
of  those,  to  whom  the  latter,  at  the  time,  was 
indebted  OT  under  liabill^.  The  agreement  bo-  raosi 
(ween  tbe  United  States  and  Texas  constituted,  ^  ' 
within  the  meaning  of  the  Constitution,  a  con- 
tract, the  violation  of  which,  upon  tbe  part  of 
the  officers  of  that  State,  itiacompctentforthe 
courts  to  prevent. 

In  the  opinion  of  the  court  it  is  stated,  among 
other  things,  that,  since  the  contract  was  made 
wltb  Hercer,  Telss,  both  as  an  Independent  Re- 
public and  as  a  StUe  of  the  Union,  has  denied 


our  acceding  to  the  correptness  of  tlila  statement. 
It  is  found  in  the  dedalon  of  tbe  Supreme  Court 
of  Texas  In  MtUon  v.  CbM,  SI  Tex.,  640.  Re- 
ferring to  this  colonizatloa  contract  with  Her- 
cer, that  court  said:  "  That  the  oootract  of  tbe 
eetb  of  January,  1S44,  If  valitL  leeerved  the 
land  likqueetlon  from  location  and  appropriation 

gT  the  plalntifTs  certlflcate,  cannot  be  doubted, 
ut  it  is  looted  that  tbe  contract  was  Invalid, 
for  the  want  of  aaihorler,  on  the  part  of  the 
President  of  the  Bepuhfic,  to  omuer  on  tbe 
grantee  the  benefita  ooDten^latad  by  the  Joint 


Cnog 


frj 
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tlie  grantee  to  caloiiize  vacant  lands  of  the  Be- 
pubuo  for  that  purpose,  and  lo  set  apwt  and  le- 
serve  from  locsflon  the  territory  within  certain 
boundaries,  which  he  should  dedgnate,  for  the 


1845,  copied  in  the  opinion  of  tbta 
Supreme  Court  of  Texas  said:  "  This  Act  can- 
not be  regarded  as  anylhing  less  Oum  a  tirlval 
ratification  Ay  the  Ooiernment,  of  the  act  of  itt 
offent  >n  making  tlie  eonlraet,  and  it*  leq'^ative 
ajirmationofititalithty.  •  •  •  Tlie  con- 
tract was  again  expretiiy  rceogniied  and  treated 
a*  an  en'iting  amtraet  by  Vie  Act  of  XStii  June, 
184'^,  and  tliese  Acta  were  passed  prior  to  the 
plalatiO'slocatlonandsurvey.  It  is  unnecessary 
to  refer  to  more  recent  Ads  containing  timtiar 
recngnitioiiiqf  tJieTalidityofVieeimtTaet.  Itwill 
siitHce  to  sny  that  these  legislative  recognil>c<ns 
of  lis  T^iditj  mv*t  be  deemed  to  liase  pat  Vial 
etie*tioa  at  re*l.  Hoiuton  t.  Beiiertton,  3  Tex 
88;  Saneock  v.  MeKinneg,  T  lb.,  384,  441-2. 

Id  view  of  the  groimda  upon  which  the  court 
rests  lis  decision,  it  is  unnecessary  for  us  to 
discuss  the  extent  of  relief  to  which  Preston  is 
eatiiled. 

For  the  reasons  staled  we  csnn<4  uMcnt  to 
the  oploion  and  judgment  in  this  rase. 

Tmecopr-  Ttet: 

JsmOB  H.  MoKeuney,  Clerk,  Bup.  Court,  D.  B. 


DUBUQUE  &  SIOUX  CITY  RAILROAD 
COMPANY  AHD  THE  IOWA  HOME- 
STEAD COMPANY,  Pljfk.  in  Err., 


(See  S.  0;,  BeporCer-s  ed.,  ffiO-SSeL) 


(iBDt  made  br  tte  Act  of  Julr  U;  18II2,  ob.  lei,  12 
Stat,  at  J',,  W  and  the  Utieof  the  Dea  MolneaVoDey 
MnMn^J^jnuitee  at  the  Stale  of  lova,  woa 


rt  and  have  effeut  aooordltiK 


F  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
The  petition  In  this  case  was  filed  in  the  Dis- 
trict Court  of  Humboldt  CouD^,  Iowa,  br  the 
plaiutUb  In  error,  to  quiet  its  title  to  certahi 
tracts  of  land  contaiung  over  10,000  acree, 
which  they  claimed  under  the  Act  oi  Hay  16 
1896,  granting  lands  to  the  State  of  low^  to  tdd 
in  building  a  t&Iiroad  from  Dubuque  to  Sioux 

The  defendant  claims  that  the  landi  in  quee- 
tlon  were  excluded  from  a«graDt of  18H;  that 
said  lands  »er«  granted  to  the  State  of  Iowa  by 


the  Acts  of  Aug.  8. 1846  and  July  12,  lStt,Md 
that  the  State  has  granted  said  lands  totbe Dm 
Moines  Valley  Rauroad  Company,  the  defend- 
ant. 

The  district  court  entered  a  decree  in  brer 
of  the  ptaintJlTs,  declaring  their  title  valid,  wA 
canceling  all  certificates  or  pBtGnts,uiider  whidi 
defendant  claims  title  to  sdd  lands. 

The  Supreme  Court  of  the  State  baring  »■ 
veised  this  decree  on  appeal,  the  plalntiflB  raed 
out  this  writ  of  error. 

Additional  locu  appear  in  the  opinion  of  tha 

i/«^.  Chaxlea  A.  Clwk  and  N.  M.  BA 

ban!  for  plaintiffs  in  error. 

3fatn.  C.  C.  Nonraeandf.  F.  Kaufmam, 
for  defendant  in  error: 

This  court  in  December,  1859,  la  the  esse  of 
B.It.Oi>.Y.  LittMdd,  decided  that  this  giant 
of  land  made  to  the  State  of  Iowa  for  the  im 
provement  of  the  Dee  Moines  Hirer,  approved 
August  8, 1846,  did  not  extend  to  the  nortb 
boundary  of  the  Stale,  as  claimed  by  the  Stale 
of  lowB,  but  that  itembracedonly  the  lands  be- 
low the  Raccoon  Forkof  the  Des  Moines  Rivn. 
H.  R.GO.V.  Lttdifikd,  28  How.,  66  (64  U.  a, 
XVI.,  600).  The  department,  however,  con- 
tinued the  reservation,  in  order  that  Congms 


aiffht 


action  In  the  pn 
By  Act  approved  July  1»,  IBfe, 
ided  the  grant  of  1846,  and 


Oongnaei 


il» 


By  Act  approved  July 
tended  the  grant  of  1841 
tlUe  of  the  State  to  all  the  landa  within  IIt« 
miles  of  the  Des  Moines  River  in  the  altawtt 
sections,  to  the  northern  boundary  of  theStit^ 
and  consented  to  adiversion  of  the  lands  to  build 
a  lailroad  up  and  along  the  river. 

Under  the  Aa  of  1863,  (he  lands  in  cnein- 
versy  were  certified  to  the  Stale  and  weie  by  tb* 
Slate  granted  and  certified  toUiedcfendaoi,tbe 
Des  Moines  Valley  Railroad  Company. 

In  May,  1800,  after  the  Litchfield  dedsiOB, 
the  agent  of  the  Dubuque  and  Sioux  City  R  R 
Co.  made  a  claim  on  behalf  of  said  Compaoj, 
to  have  the  lands  in  conCroverHy  certified  to  Ibe 
State  under  ihe  grant  of  18S6. 

This  the  department  expressly  refused,  ob  tlw 
ground  that  the  lands  were  reserved. 

This  court  has  decided  the  question  ot  ifat 
reservation  of  these  lands,  and  that  they  did  eat 
pass  to  the  State  of  Iowa,  under  the  Act  of  July 
15,  1856,  in  the  followin^wellconsideredcasa: 

WoleoU  V.  Bee  ifoinet  Cfa..  5  WalL, 681(^3 U- 
S.,  XVIIL.  689};  liiley  v.  WeOa,  not  routed 
(see,  XIX.,  618);  WiUianu  v.  Bakar.  17  Wall, 
144(84U.  S^3tXI.,  BBl);  HoneHead  Oo.t.  S. 
S.  a.,  17  Waa,  168  (8*  U.  a,  XXL.  623). 

Mr.  Chi^  JiuUee  Wait*  delivered  the  opio- 
ion  of  the  court: 

The  following  are  no  longer  open  questions 
In  this  court: 

1.  That  tiie  grant  of  lands  totbeTenfUHTof 
Iowa  for  the  improvement  of  the  Des  Mouei 
River,  made  by  the  Act  of  August  8,  1846,  tb. 
108,  »  Stat,  at  L..  77,  did  not  extend  above  Ihe 
Raccoon  Fork.  S.  a.Oo.y.Lilelifiiid,  HBon, 
86[e4U.  8.,  XVI..B001. 

a.  That,  Dotwithstamung  this,  tbe  odd  oob- 

sred  sections  within  five  mlka  of  the  livti. » 
each  side  above  the  Raccoon  Forit,  and  below 
the  east  branch,  to  whloh  the  Indian  title  iMd 
been  eztinguiahed,  were  so  far  ntemd,  "by 
oompetent  authority,"  forthepurposeoiaidlat 


DcBuqux,  rrc.,  R  R  Co.  t.  Dkb  Hooras  R  R  Co. 


In  Qm  fanproTementof  theDetMotDMiUuttliej 


of  Iow»  to  aid  in  the  coiurtmctioD  of  ceitsln 
railroads;  and 

a  IDM  the  Act  of  July  IS,  1863,  ch.  101,  IS 
StaL  at  L.,  648,  "transfened  the  title  from  the 
United  States  and  vesied  It  in  the  State  of  Iowa, 
for  the  uw  of  its  KTBD  tecs  under  the  river  gnuit." 
Weteott-r.  Det  Soina  Co..  5  Wall.,  881  [78  U. 
8.,XVlU.,a8»];  WaUamtv.Baker.VlYfaiL, 
IM  [8*  U.  8.,  X3CI..  sen-,  HomuUad  Oo.  v.  B. 
R.  &..  Id.,158[84  C.  8.  XXI.,8221;  WoUiy 
t.  mapnan  101 U  8.,  767  rXXV.,  9181. 

The  landa  involved  Id  thb  suit  are  odd  t 
bered  eeciiOQa.  located  in  Iowa,  witUin  five 
miles  of  the  Dies  Moines,  above  the  east  fork, 
and  It  ia  Inaistfd  that  thej  did  not  pan  under 
the  Act  <A  1H63,  because, 

1.  WbcnthcreservationloTtherlverlmproTe- 
meat  was  made,  the  Indian  title  had  not  been 
extini^nldied,  and  they  were  not  then  part  of  the 
poblic lands  of  the  Lnlied  8tates;  and 

2.  The  reaervation,  as  in  fact  made. was  along 
the  east  btanch  and  not  the  main  river  where 
tbeae  lands  are. 

These  ob)ectlona  present  the  only  qaeati'^'u 
we  hare  now  to  consider. 

I.  Aj  to  the  Indian  title. 

It  la  conceded  ibnt  when  the  Act  of  ]S4Swaa 
fMSKed,  all  Indian  titles  bad  been  extinguished, 
except  Bucb  as  belonred  to  certain  bands  of  the 
Sknix.  By  a  Treaty  between  the  United  States 
and  the  Ba£S  and  Foxes,  the  Mcdairah-EanUin, 
WahpBCOota  Wahpeion  and  Sisaelong  Bands 
or  Tnbcs  of  Sioux,  and  the  OtUwas,  lowas  Ot- 
toea  and  Missonrias,  concluded  on  the  IStb  of 
July,  1880,  and  proclaimed  on  the  24th  of  Feb- 
ruary, 18S1, 7  Statat  L..  828,  certain  lands  were 
ceded  and  relinquished  to  the  TTolted  Stales  "To 
be  aarigned  end  allotted,  under  the  direction  of 
(be  President  of  the  ITnited  States,  to  tlie  Tribes 
now  living  thereon,  or  to  such  other  Tribes  ai 
tbe  Preslilent  may  locale  thereon  for  liunting 
•od  ottier  purposes."  The  north  line  of  thu 
cession  is  described  in  the  Treaty  as  follows  . 
"Beginnhig  at  the  upper  fork  of  the  Den  Moines 
River  and  passing  thesource  of  tlie  Little  Sioux 
and  Floyds  Rivers,  to  the  fork  ot  the  first  creek 
which  falls  Into  tbe  Big  Slouz  or  Calumet  on 
tbe  east  side."  Thehmdsnorthof  this  line  were 
1  by  the  Sioux,  and  those  south  were 
the  United  Stales  for  the  purposes  set 
ntheTreety.  Whether  tbe  lands  hi  con- 
T  in  this  siut  are  situated  north  or  south 

boundaiy  line  depends  on  whether  the 

cwtt  brmnch  or  the  Lltard  made  the  upper  fork 


then  all  are  north  ot  tbe  line;  if  tbe  east  branch, 
an.  or  Dcariy  all,  are  south. 

On  the  aOth  of  July  and  the  (Kb  of  Augnst, 
1861,  tRMties  were  negotiated  by  the  Bionx,  by 
wbici)  tlt^  surrendered  all  thdt  title  to  laiids 
in  lowB.  The  ratlltotion  of  these  TreMlca,  in 
tha  fonn  they  were  originally  made  was  not 
•dvlsed  by  tbe  Senate,  but  on  the  28a  of  June, 
1SS3,  certain  amendments  were  proposed,  on 
(be  acceptance  of  which  the  President  was  an- 
tboriiedti>oonclndetbeTreatiee"sa  amended." 
Tbe  amendmeats  were  agreed  to  by  the  Indians 
«n  tbe  «b  and  8tb  of  September,  1808,  and 

imv.K 


the  ratification  of  the  Treaties  was  duly  pro- 
claimed on  the  24th  of  February,  186S. 

The  grant  to  Iowa  under  the  Act  of  1846 
wasof  "'One  equal  moiety,  in  alternate  sections, 
of  tbe  public  landa  (remaining  unsold,  and  not 
otherwise  disposed  of,  incumoered,  or  appro- 
tnlated),  in  a  strip  Ave  miles  In  wldOi  on  each 
side  of  said  river,  to  be  selected,"  etc,  and  the 
odd  numbered  sections  were  afterwards  select- 
ed. A  question  arose  as  to  the  extent  of  this 
Smt,  and  as  early  as  Pebmarj  S3,  1848,  the 
mmlBSloaer  of  the  Qeneral  Land-Offlce  cer- 
tified to  the  otBcers  of  the  Stale  that,  in  the 
oplnionof  "bisofflce,"  theStalewas  "entitled 
to  the  altemale  Boctlooa  within  flre  miles  of  the 
Dea  Moines  Riverthroughout  the  whole  extent 
of  tltat  river  within  the  Ifmlla  of  Iowa."  The 
State  claimed  that  the  grant  extended  from  the 
month  of  the  river  to  Its  source.  Notwith- 
standing the  opinion  of  the  land-offlce,  and  the 
claim  of  the  Stale,  a  proclamation  was  issued 
by  the  President  on  the  l»th  of  June,  1848, 
ordering  into  market  some  of  the  lands  wbidi 
lay  above  tbe  Raccoon  Fork.  This  led  to  a 
protest  on  the  part  tA  the  offlcen  of  the  Stale, 
and  a  correspondence  between  tbe  representa- 
tives of  the  State  In  Congress  and  the  Secretary 
of  the  TreasuTT,  whose  department  then  had 
charge  of  the  public  lands,  which  resulted  in 
the  announcement  br  the  Secretary,  on  the  9d 


river,  not,  however,  including  any  lands  in  tbe 
State  of  Hiswuri.  In  accordance  with  this 
opinion,  instructions  were  Issued  from  the  gen- 
eral land  officers  to  the  land  offlcen  in  Iowa, 
on  the  first  of  June,  1840,  "  to  withhold  from 
sale  all  the  lands  rituatad  in  the  odd  numbered 
sectlnns  within  five  mites  on  each  side  of  the 
river  above  the  Raccoon  Forks."  This,  how- 
ever, did  not  settle  tbe  matter,  and  conflicting 
opinions  were  announced  at  various  times  by 
different  officers  of  the  executive  departments 
of  the  government.  Finally,  on  the  S2d  of 
February,  1891,  the  stale  offlcen  formally  noU- 
fled  the  Secretary  of  the  Interior,  to  whose  de- 
partment tbe  charge  of  tbe  public  lands  had 
before  that  time  been  assigned,  of  the  demand 
by  the  State  (rf  "  all  the  odd  sections  of  land 
within  five  miles  of  the  Dei  Mohiee  River 
above  tlie  Raccoon  Fork."  After  tliis  the  whole 
matter  waa  brought  before  the  President  and 
Cabinet,  and  the  decision  arrived  at  by  them  is 
indicated  In  tbe  following  letter  of  tbe  Secre- 
tary of  tbe  Interior : 

"  DepartmsDt  of  the  Interior, 

WasblngtoD,  OcMier  89,  18S1. 

Sir :  I  herewith  retnm  all  tbe  papers  in  the 

Des  Hoinea  case,  whtob  were  recalled  from 


my  decision  of  the  S6tb  July  last,  and  to  doW 
BO  flikd  that  no  deddon  which  I  can  make  will 
beOual,  as  i  he  question  involved  partakea  mora 
'  a  Judlciul  ibananexecatin  character,  wbldi 
_ist  ultimately  be  determined  liy  tbe  Judicial 
tribunals  ot  the  ocntnUy ;  and  although  my  own 
oplidon  00  tbe  true  construction  oTthe  grant 
Is  unchanged,  yet  In  view  of  tbe  great  conflict 
of  opinion  among  the  executive  offlcen  of  the 
government,  and  also  in  view  of  the  opinions 
at  aevenl  eminent  Jurist*  which  have  been 
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Oct.  Tmi, 


presented  to  nte  In  hror  of  the  constniction 
contended  for  bj  the  State,  I  un  willing  to  rec- 
ogoize  tlie  dftim  of  the  State,  and  to  approve 
(he  selectlonH  without  prejudice  to  the  ngbta, 
if  tuy  there  be,  of  other  partiea,  thua  leaving 
Uie  question  as  to  the  proper  construction  oi 
the  Btatate  entirelj  opm  to  the  action  of  the 
jodlcbuT.    Ton  will  please,  therefore, 


«  report  for  like  approval  listaof  the  al- 
ternate eectiona  claimed  by  the  State  of  Iowa 
above  the  Raccoon  Forks,  asfar  aatbe  surveys 
have  progreaaed  or  may  hereafter  be  completed 
and  retunoi. 

Very  reepectfully,  &c,  &c, 

A.  H.  H.  Stuart,  Seeretan,: 
The  OommiKiontr  of  Oia  OcMral  Land-O^e." 

In  obedience  to  these  inBtructionB,  lista  wre 
made  out  as  the  surveys  progressed,  and  vVib- 
mitted  to  the  Secretary  for  his  approvol.  His 
last  approval,  beforeme  passage  Ol  the  railroad 
grant  of  1856,  was  on  the  17Ui  of  December, 
1868.  The  lands  now  In  controversy  were  not 
nirveyed  at  that  time,  and  were  not  Included 
in  this  or  any  of  the  lists  previously  made. 

It  is  undoubtedly  true,  as  was  said  in  S, 
<h.  T.  U.  8.,  92  TJ.  S.  748  [XSm.,  688],  that. 
"  in  the  absence  of  words  of  unmistakable  ir 

Grt,"  it  will  not  be  presumed  that  Congri 
B  made  a  grant  of  lauds  to  which  the  Indian 
title  has  not  Men  extinguished :  but  there 
neverthetesH,  instauces,  as  In  the  case  of  the 
Padflc  railroads,  where  this  has  been  done. 
Confessedly,  however,  in  this  case  the  con 
ional  grant  of  1846  did  not  Include  the 
now  In  coDtroveTsy.  Whatever 
there  was  to  interfere  with  the  railroad  grant 
of  1806,  grew  out  of  what  waa  done  by  the  ex- 
ecutive oniceis  of  the  Oovenunent  after  the  Act 
of  1846  was  passed  and  while  its  effect  was  iu 
doubt,  That  the  State  claimed  all  the  alternate 
sections  within  Bve  miles  of  the  river  on  each 
side  and  as  far  north  as  the  slate  line,  is  not  de- 
nied. That  the  intention  of  the  President  and 
his  Cabinet  was  to  make  the  reservation  as  broad 
as  the  claim,  is  to  our  minds  perfectly  apparent 
from  the  luigu^e  (A  the  instructions  of  the 
SecretaiT  of  toe  Interior  to  the  Commissioner 
of  the  GeneTsl  Land-Office  in  bis  communica- 
tion of  tbe  29th  of  October,  1801.  His  words 
are  :  "  I  am  willing  to  recognize  tbe  claim  of 
tbe  State  and  approve  the  eelectiona  without 
prejudice  to  the  rigbU,  if  any  there  be,  of  others, 
thus  leading  the  question  as  to  the  proper  con- 
struction of  the  statute  entirely  open  to  the  ac- 
tion of  tbe  judiciary."  He  then  directed  lista 
of  selections  to  be  prepared  and  submitted  for 
hia  approval  as  the  surveja  were  completed  and 
returned.    At  this  time  all  tbe  Indian  title  tbat 


■urveyed,  and,  as  we  think,  Incumba«d  \ij  an 
Indian  Htle  or  unincumbered,  wore  leeored 
from  sale  until  the  "  action  of  the  Judldaiy." 
This  reservation  was  In  force  when  the  Act  of 
1866  was  paaaed,  and  It  Is  a«  reeervation  whid 
this  court  has  held  prevented  tbe  grant  nndn 
that  Act  from  attaching  to  the  lauds  within  ibe 
limits  of  tbe  river  grant,  as  daimed  by  the 
State.  The  Act  of  1862  afterwards,  in  expras 
I,  granted  to  the  Btete.  for  the  use  of  itt 


ofextjnguiahfflent  Treaties  which  were  to  have' 
tbat  effect  bod  already  been  negotiated  with  tbe 
Indians  and  were  waiting  nttBcatlon  by  tbe 
United  States.  There  coidd  hardly  have  been 
a  doubt  in  the  minds  of  any  of  the  parties  tbat 
long  before  any  Judicial  determination  of  tbe 
matters  in  dispute  every  vestige  of  Indian  title 
would  be  gone.  Hence,  to  leave  "  the  question 
of  llie  construction  of  Uie  statute,"  that  Is  to 
sav,  the  effect  of  the  grant,  "  entirely  open," 
all  the  lands  wltbin  the  limit,  surveyed  or  un- 


boundary  of  the  State."   At  this 

.  no  Indian  title  In  the  way  of  tbe  grant,  and 
if  the  reservation  was  good  as  ajninst  the  rtil- 
road  companies  in  1856,  the  tiUe  of  tbe  Dn 
Moines  Valley  Company,  tbe  grantee  c(  ths 
State,  was  perfected. 

2.  As  to  the  east  branch. 

Much  of  what  has  been  said  about  the  IndiiD 
title  applies  to  this  objection.  The  State  clainicd 
tbe  lands  alone:  the  river,  and  the  reservatioo 
as  prom  ulga  led  was  of  what  was  claimed.  No 
one  now  supposes  the  east  branch  was,  in  &ct, 
the  Dcs  Jloines  River.  It  is  undoubtedly  trot 
that  at  some  time  some  ofQcers  of  the  gimn-  i 

ment,  as  well  as  some  ofScers  of  the  State,  tap-  i 

posed  the  liranch  was  the  main  river  and  acted 
accordin^lv,  but  Ihnl  iloes  not  change  the  (w- 
graphical  fact  tlial  nhatwostaken  forthenver  I 

was  only  abranch.  The  lislsof  selccUonsalraig  i 

lliebranch,  and  their  approval  by  the  SocretsiT,  | 

were  mistakes,  nhich  the  record  shows  w<n  i 

correcied  in  tbe  final  seltlemenU  between  lbs 
StateandtbeUnitedStatesb^allowancesinae-  njf){ 
count.  The  same  may  t>e  said  of  the  maifcs  oa 
the  plats  sent  out  from  tbe  General  L^nd-OSce 
to  the  local  land  ofBcers.  They  were  derieal 
mistakes,  growing  out  of  an  imperfect  knowt 
edee  of  the  geography  of  the  country.  Tb^ 
did  not  change  the  reservaliou.  but  <udy  giie 
wrong  information  as  to  what  it  was.  Thae 
is  no  questioD  oF  estoppel  as  a  consequence  of 
the  mistake  involve<l.  The  railroad  grant  <tf 
160G  was  subject  to  tbe  reservation  for  tbe  lim 
grunt  ThcreisDoprelenseof  fraud anywtwe, 
and  the  record  do«s  not  show  tbat  the  ooodnd 
of  tbe  appellants  or  their  granlon  bas  been  Is 
any  wav  influenced  by  the  plats  or  lbs  miMi- 
thorizea selec^ons andcertiocates.  Theyknew 
or  ought  to  have  known  tbat  tbe  resmitkv 
was  confined  to  tbe  river  lands,  and  tbat  iha 
branch  was  not  the  river.  Hence  the  resem' 
tion  is  to  have  effect  according  to  ha  terms,  tad 
not  according  to  any  mistaken  interjmtatiBa 
which  may  at  aome  time  have  been  given  KilL 
WtfindnoenvriaOitretard,  andAtj^if 
mmt  tt  aprmed. 

»oe  oopj.   Test!  _  , 

Jamea  H.  KoKenney,  Clerk,  Sop.  Oomi  U.& 


D>WABD  L.  EEYES.  A^t. 

9. 

TTHTTED  STATES. 

<8ee8.  C  Beporter^  ed.,  WH»J 

JUntoeat  ef  army  offiMii^~foie«r  tf  PrmUnt- 

eourt-martid,  mntenea  «f. 

•LOlieP: 


1MD.8. 
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KxTSB  V.  ITkitkd  Btatss. 


nmoT*  an  oflkierof  tbe  umr  \>T  appolDtlnc  ssotlt- 
wlnhiiplaMibrawlwtttaUMadTlnuid  ooiuent 


.  „„_, „ cmwubytliepoTliloii 

taMeUoDSoftlwActof  JulylS,uaa,ob-im,U8(*t. 
ML.  «.  now  embodied  la  Motion  1»  oM&aBsTlied 
StUutea.  ttM  "  No  officer  In  tba  mUltaiTor  iuvkJ 
iOTlMdull,  In  time  ot  peace,  be  dJunlned  trom 
terrtoa, exocqit  npon  and  In  pumuinoe  of  tbeten- 
taooa  of  a  court-martlBl  to  uateffect,  or  In  oonunu> 
tatloa  thereoL" 

t.  Wbere  a  oourt-maitlal  bM  ooffobaooe  «f  (he 
ebama  nude,  and  ba*  Jurladlotlon  of  Um  penon  of 
tbe  Boeoted,  Ua  notence  la  valid,  wben  queationed 
ooUataBllr,i^otu(blrreffulaTitiea<nreii«n  are  at- 
tend to  bave  occurred  In  Its  pToceedinss.  In  tliat 
thepTMeoutor  wu  a  member  of  tbe  court  and  a 
wtHMaa  on  (lie  trial. 

4.  Kooplnioola  ejtprtned  a*  to  the  propriety  ol 
pwb  pTOceedlnsi. 


APPEAL  from  Out  Oourt  of  Claims, 
Tbe  history  and  fftcta  of  the  cau  appear 
In  the  opinion  of  tbe  coiirL 

MoiTt.  fmmwi  ColMUWUidJKitt.  E,  Oar- 
pester,  for  appellant: 

Itta  well  settled  that  coarts-manialsracourU 
of  Umited  and  special  Jniisdictlon,  uid  It  Is  es- 
•entia]  to  tbelr  validity  that  It  aho^  be  afflnn- 
■tlTely  shovn  that  thev  acted  upon  a  case  clear- 
ly within  their  Jurisdiction,  and  that  their  pro- 
ceeding* were  strictly  regular.  No  presump- 
tion can  be  indulged  In  favor  of  the  valtdily  of 
tbe  judgment  of  such  a  court,  and  its  Judgment 
la  vrerywhere  truted  aa  a  nullity,  unless  the 
record  affirmatively  shows  both  jurisdiction  and 
ngolarily  ofproceedlnes. 

8  GreenL  £v.,  lec.  470;  Dti^lM  f.  Smith,  8 
Sen.  A R.,  BSO; Bnola r.  Adam,  11  Pick.,  441; 
MiB»  T.  Martin,  19  Johns.,  7;  Brookt  v.  Darii, 
17  Pick.,  148;  Jonet  v.  Betd.  1  Johns.  Cm.,  20, 
and  cases  dted;  1  Ops.  Attys-Oen.,  ITT,  Op.  <d 
Attii-Qa^  AmA;  .SMdun  v.  Sa,  8  How.,  441; 
ataUf.  (7(icAMAM'nMr,80lDd.,68;^fav.£7y, 
a  Ala..  M»i  A  R.  Qi.  v.  Shulti,  81  lad.,  150. 

Courtsoflimitedand  special  Jurisdiction  must 
otwerve  all  the  prindplee  of  tbe  common  law 
except  In  ao  far  as  special  statute*  have  Impoaed 
k  different  rale  for  nich  courts. 

S  Oreenl.  Et.,  aec  469;  Adye,  Courts-Mardal, 
4fi:  Benet,  Coorts-Hartial.SU;  De  Hart,  Hilitar 
rr  L«w,  822;  Muitratet  Catt,  9  HacArtb.,  — 
^moDS.  Courts-Hartial,  486-487. 

An  ofOcer,  preferring  charges  and  being  the 
only  witness  to  establisii  the  same,  cannot  sit 
■■  ajndge  for  the  trial  of  sucb  charges,  and  pas* 
upon  tbe  wei^t  and  elf  ect  of  his  own  testimony. 

Hickman,  L.  and  P.  of  Naval  Courls-Mar- 
tU,  246.cb.l,p.  18;  DeHart,  Military  Law,12a, 
123;  Harwood^aval  Courts-Hartial,  81;  Benet, 
ConrU-Uartlal,  19;8cott,MllitaiylAW,Bec.QS4: 
Shnmoiia,  Conrts-Hutlal,  222;  Qiuen  r.  Jut- 
Hem  qf  BcrtfoTiMn.  6Q.B.,7S8;Brooin,  Leg. 
3Uz.,4tbed.,llft-lS3iS(iwfctw{Iv.  Whilelake, 
SJlicb..Ut:S  cut.  Pt..9;Sigounuiiv.Sib' 
Uw,  31  Pick., 101;  Dat4d  CbMi,  .imt, B Pick., 
4&;(hJlt*'f.Ciim.9Fick..i»7;Biw>ktT.Adav»t, 
II  Pi**..  441;  flnwfa  T.  JDatii,  17 Pick.,  149. 

It  Is  *  [Htnioaltion  that  may  be  laid  down 
wf  ifaoat  qiialmcatlon,  that  consent  cannot  con- 


Jin^ixat  T.  Ltitdtv  19  How.,  IM  {»  U.  8., 
XV.,  <34};  XoHtgomtm  t.  Andaton,  21  How., 


Coze,  70;  BaOawa  v.  FbrtgtA,  21  How. .  889  (J 
U.S.,  XVL,  148);  Jai^onv.  Athlon,  SPet  ,l4b: 
B.  B.O(>.r.GampMl.«liUo.,  585;Sta<«v.  Judge, 
81La,  Ann.,ea8;  Ah^v.  Ckmeemi,  T  Abb.  Pr., 
271;  jWimv.&(WM,4THo.,28Si  Omttr.  Ward, 
47Ho., 289;  JVonvT.  Oviain,  8 DUL, 474: iMtw 
V.  Paeicard,  1  Pet,  27*;  Lou  v.  Biee,  8  Johns., 
409;  (Aiytimv.iVrZ'un,  18  Johns.  ,218;£dininZt 
v.£u*Ha,21We)id.,S8;^umtfyT.  ffiU<v.Sl 
Pick.,  101. 

Confession  of  guilt  does  not  estop  tbe  accused 
trom  questioning  the  Jutlsdlctioii  of  the  court. 

Dufittd  V.  Smith,  a  Serg.  *.  R.  600;  flwwot 

Bdl.  1  Saund.,78;  nirn*rv.  BanA,4Dall.,ll; 
Perkin  y.  ProOor,  2  Wils.,  885;  ffiflfinsoft  »■ 
Martin.  1  Freem.,  882:3  Mod.,  89; Bull.  JIT.  P., 
68;  10Coke,61;  I^eirarsAa/waOuR,  10 Coke, 
68;  OaMegv.  Aapinuaa, 8  N.  Y., S47,  and  cases 
died. 

Mr.  WlllUm  A.  mm-vrj,  AM.  Attg-Om., 
for  appellee; 

A  brief  was  also  filed  in  the  case  In  Jannary, 
1881,  by  Mettr*.  Ohat.  Detent,  Atlg-Oen.,  and 
~e0rg»V-  Wing. 

Jurisdiction  attached  to  the  court  ai  It  was 
constituted,  and  eveiT  thing  done  wlthlu  the 
power  of  that  Jnrlsuctlon,  when  collaterally 
questioned,  most  be  held  concluaive. 

Chrnett  v.  WilUamt,  20  Wall.,  260  (87  U.  & 
Xxn.,  259). 

When  the  only  witness  Is  a  judge,  the  oro- 
priety  and  duty  of  .testifying  is  unqiMStionea, 

OreenL  Ev.,  sec.  487. 

The  text  writers  unite  in  this  doctrine. 

aMncArthur,efl;  Maltby.  48;  2  Hawk.,46.B17; 
Kennedy,  109;  Hughee,e8;Tyler,370;  Blnunons, 
S04;  HcComb.,  sec.  120;  Ivw,  88a 

Mr.  Jvtfiee  Blatehlbvd  delivered  the  opin- 
ion of  the  court ; 

The  appellant  brought  a  suit  against  the 
United  States,  in  the  Court  of  Clahns,  on  the  2d 
of  FebnuiT,  1880,  claiming  to  recover  tbe  aum 
of  94,286.8S,foT  his  pay  as  a  second  lieutenant 
In  the  6th  Regiment  of  Cavalry,  in  the  Army  of 
the  United  8tat«s,  trom  the  28tb  of  April,  1877. 
ThatcoartdismissedblspetitloD,  on  the  loUow- 
ing  facta  found  by  it :  In  February,  1877,  the 
appeliaot  was  tried  on  four  chargee  and  speclfl- 
cationi,  before  ft  general  coart-martlal  com- 
posed of  ten  offlcua.  One  of  them.  Colonel 
Herritt,  was  the  Colonel  of  the  6th  Cavahy. 
Tbey  were  all  present.  The  appellant  being 
before  the  court,  and  the  order  appolntioc  It 
being  read,  he  was  asked  If  be  bad  any  objection 
to  any  member  of  the  court  present,  named  in 
the  (nder,  to  which  be  replied  in  the  negative. 
Tbe  oaths  were  then  administered  to  the  mem- 
bers of  the  court  in  tbe  presence  of  tlie  appel* 
looi.  Tbe  flnt  three  of  the  charges  and  spedfl- 


HerrltL  The  appellant  woa  represented  by 
oounael  of  hi*  own  selection.  He  pleaded,  not 
guilty.  Colonel  Merritt  was  cwchu  aa  a  witnesi 
on  the  part  of  the  Government,  and  gave  teatl- 
mony  in  support  of  the  charge  and  speclllcadons 
preferred  by  bim,  but  gave  no  lestunony  in  rr- 
nrd  to  the  other  charges  and  speclflcations. 
The  day  after  the  qipelUnt  pleaded,  not  guUty, 
be  withdrew,  by  leave  of  tbe  ootut,  lis  plea  of 
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Dot  guilty  to  the  wcodiI  cbarge  and  Its  ipedflcs- 
tions,  and  entered  a  plea  of,  guilty,  theielo. 
Colonel  Merritt  continued  to  dt  u  a  member  of 
the  court  thiougfaout  the  trial,  and  participated 
in  Tendering  tlie  final  JndgmeuL  At  tbe  close 
of  Ibe  evidence,  the  appellaot  eubmitled,  in 
-writing,  a  Malement  of  Us  defense,  which  was 
lead  to  tlie  court.  It  contained  no  objection  or 
teference  to  ttie  ponidpation  of  Colonel  Uemtt 
in  the  trial,  as  a  member  of  the  catat,  or  to  his 
liaving  been  BO  sworn  and  examined  ai  awitnesa 
■on  benalf  of  the  Government.  Thecoortfouod 
thoappellant  guilty  of  all  thecharees  and  epec- 
iflcaUons  and  sentenced  him  to  be  diamissed 
from  tbe  service.  The  proceedings,  findings 
«iid  sentence  of  the  court  were  approved  bTthe 
President  of  the  United  States,  who  oroered 
that  the  sentence  should  take  eftect  on  the  38th 
of  ApiU,  1877.  On  the  2Tth  of  June,  1877,  the 
Senate  not  being  in  session,  the  FrcBldent  ap- 
pointed Henry  J7  Goldman  to  be  a  second  lieu- 
tenant in  the  Stb  Regiment  of  Cavalry  and,  on 
the  ISth  of  October,  1877,  he  nominnled  Oold- 
man  to  the  Senate  for  appointment  as  second 
lieutenant  in  said  regiment.  In  the  place  of  the 
appellant,  dismissed,  to  date  from  June  IS, 
1877.  Tbe  Senate  advised  end  consented  to  the 
appointment  of  Ooldman,  and  he  was  acrord- 
logly  commissioned  and  still  holds  the  oQice  of 
such  second  lieutenant 

So  far  as  regards  the  time  after  June  ^,lg77, 
the  fact  that  Goldman  was  sppointe* .  by  the 
President,  bj  and  with  tbe  adnce  and  consent 
«f  the  S^iate,  a  second  lieutenant  In  the  Sth 


and  acc^ited  and  held  the  appointment.  Is  a  bar 
to  tbe  stut  of  Hie  appellant.  It  wu  held  by  this 
court, in Bbitor.  ir&,  108 U.S.,  8S7[X^m.. 
463],  that  the  President  has  the  power  to  saper- 
sede  or  remove  an  officer  of  the  army  by  the  ap- 
pointment of  another  iohisplace,  by  and  with  tbe 
advice  and  consent  of  the  Senate,  and  that  such 
power  was  not  withdrawn  bv  the  provision  in 
.flection  6  of  the  Act  of  Joly  18, 18W,  ch.  176, 14 
Sut.  at  L.,  98,  now  embodied  in  sectiOD  1S39  of 
■the  Beviasd  Statutes,  that  "No  officer  In  tbe 
■military  or  naval  service  sbsll,  In  time  of  peace, 
Iw  dismissed  from  service,  eicept  upon  and  In 
^nirsnance  of  the  sentence  of  a  court-martial  " 
-that  efFect,  or  in  commutation  thereof."  It  w 
held  that  this  provision  did  not  restrict  the 
power  of  the  Presldrat,  by  and  with  the  advice 
and  consent  of  the  Senate,  todisplacet^ceraof 
the  army  or  navy,  by  theappt^tmentof  others 
In  their  places. 

In ^*- 

the  (     . 

question  raised  aa  to  the  validity  of  the  sentence 
of  the  court-martiaL  It  i>  contended  for  the  ap- 
pellant that  the  oourt-maitial  had  no  Jurisdic- 
tion to  try  him  ;  that  tbe  fact  that  be  made  no 
objection  to  any  member  of  the  court  was  nota 
consent  upon  his  partwlilchconfcrred  Jurisdic- 
tion on  tbe  court-martial ;  and  that  Uieiucttlutt 
Colonel  Herritt  was  prosecutor,  witness  and 
Judge  rendered  the  proceedings  of  the  court 
martia]  void.  The  position  Is  taken  thai,  ul- 
though  there  b  no  statute  or  regulation  which 
fdbidawhatwasdanein  this  case,  ibesenteooe 
of  a  court-martial  in  which  one  of  the  Judges  is 
prosecutor  and  witness  is  abaolulely  void,  nnit 
that  ndlher  what  tbe  q^idlant  Mid  nor  what  lie 

we 


omitted  to  say,  at  tbe  time,  can  core  6»  ddW 
In  the  organization  of  the  court. 

That  the  court-martial,  as  a  gmenl  oooit- 
martial,  bad  cognizance  of  the  charges  made. 
and  had  Jurisdiction  of  tbe  person  of  the  apiiel- 
lant,  is  not  dispnted.  This  being  so,  wbaierEt 
irregularities  or  errors  are  allied  to  have  oc- 
curred in  the  proceedings,  tbe  eenlenoe  of  db 
mlssal  must  be  held  valid  wlien  it  la  qucctiDDal 
in  this  collateral  way.  Tbonmtoti  v.  TAmat, ! 
Pet.  167;  Vwrheai-i.  BankefU.B..\(iiA.,m 
ComeU  (JVoi/i)  v.  WiUtama,  SO  Wall.,  SX,  341 
'87  U.  a,  XXn.,  354,  358].  This  doctrine  las 
been  applied  by  this  court  to  tbe  Judgmest  ud 
sentence  of  a  naval  general  conn-maitial,wbii± 

sought  to  be  reviewed  on  a  writ  ol  *aiMi 

lu.    Be  parte  Beed,  lOO  U.  S-,  18  {^SS.. 

'here  there  is  no  law  aathorizingthe  roun- 
martial,  or  where  tbe  statutory  condilims  u  ^ 
the  constitution  or  Jurisdiction  of  the  court  SR 
not  obeerved,  thereis  no  tribunal  authorized  tn 
law  (o  render  the  Judgment  Of  that  charactH 
are  tbe  authorities  citM  and  relied  on  bj  the  ip- 
pellant ;  but  they  do  not  apply  to  the  |Hnnt 

Under  the  foregoing  views,  w«  eipnn  o^ 
iplulon  BB  to  tbe  propriety  of  the  proceedis^ 
i  tbe  court-martial  m  the  respects  in  wMck 
hey  are  assailed. 

Tha  jiidffmmi  of  Oe  Qmrt  tf  CtaiBU  i»  «/ 

31r.  Jxtitict  Flald  did  not  sit  In  this  caae  i» 
take  part  In  its  decision. 
True  copy.   Test: 

James  H.  UoKeaney,  Oerk,  Sup.  Court.  V-  i- 
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proceeds  of  Um  tate  to  sHiak  of  (he  milrad  00 


ly,  which  shall  be  boM  by  Ibe  town  wttb  aB  tt* 
tiabtt  ot  other  stookbol'lara,  laue,  WMbow  cM»- 
Ing  tbe  requisite  aanseut  ot  taipuwi,  (o  Ibe  m^ 
road  eompany.  In  exobanse  (or  aioek,  ■■»  dim 
■Iffnad  by  tbe  oomnlMaDen,  but  on  wUcb  ta»"J 
are  omitted  by  ovemWbt  and  mlMake :  and  iw  ■*■ 


m  by  Mr.  JutOe*  Okat. 
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Argved Nm.  7.8, 1S8S.  Ikeided yov,  96,  1883. 

APPEALS  from  the  Circuit  Court  of  tbe  Unit- 
ed Bttitcs  for  the  District  of  New  Jereey. 
Tbe  hlitoiy  and  facts  of  the  case  f uU  j  appear 
In  the  opinion  of  the  court. 
Metn.  Alvah  A.  CI»rkuid  ThonuM  K. 


pellee. 

Mr.  Cortlkadt  Farkar,  for  Monlaon  »i 
«/.,  appellees. 

Mr.  Juttiee  Qr»r  delivered  the  opinion  of  tbe 

TieMare  appealil^  a  Township  InNewJet^ 
wej  from  decrees  of  the  Circuit  Court  of  the 
Cnited  States  for  the  Distriet  of  New  Jersey, 
upon  Ulls  in  equity  bj  the  appellcen  for  reliuf 
■gklnat  the  accidental  omlMion  of  teals  on  its 


Bt  the  general  lawa  of  New  Jersey,  the  in- 
habflants  of  each  township  of  the  State  are  a 
bodypoUtlcandcorporate,  by  tbcnameof  "The 

tnhabitanla  of  tha  township  of in  the 

«ooatyof ."    B.  8.  of  N.J.  of  1877, 

1191. 

On  tbe  Mb  of  Apill,  1868,  the  Lerislature  of 
New  Jersey  paaaed  a  statute  entitlea  "An  Act 
to  Authorize  Certain  Towns  in  the  Counties  of 
Somerset,  Horrlt,  Essex  and  Union,  ui  Issue 
Bonds  and  Take  Stock  in  tbe  Passaic  Valley  and 
Peapack  Railroad  Company,"  the  ist  section 
of  which  directed  tbe  circuit  court  of  either  of 
Iboae  counties,  on  tbe  applicatloD  of  twelve  or 
anore  freeholders  and  resldeutsof  any  township 
therein,  dtuated  alonj;  the  route  of  the  railroad, 
to  ^>polnt  three  "commlsstonets  for  such  tovn- 
ahlp  to  carry  into  effect  the  purposes  and  pro- 
*iakMU  of  this  Ad"    The  next  two  sections  ore 

"  Sec.  2.  It  shall  be  lawful  for  said  cfimmis- 
•ioDers  to  borrow,  on  the  faith  and  credit  of  tbeir 
renwctiTe  townshipe,  such  sum  of  money,  not 
«icced!nE  ten  per  centum  of  the  valuation  of  the 
fcal  estate  ana  landed  property  of  such  lown- 
shlp.  to  be  ascertained  by  the  sasessment  rolls 
thereof  respectlTely  for  the  year  eighteen  hun- 
dred  and  fixty-seren,  for  a  term  not  exceeding 
twenty-Ove  years,  at  a  rate  of  Interest  not  cx- 
ccedlDf  seven  per  oentum  per  annum,  payable 
•ead-anntiallr,  and  to  execute  bonds  therefor, 
nader  their  bands  and  seals  respectively;  the  i 
bonds  so  to  be  execnied  may  be  in  such  sums  and  I 
IMD.  8,  U.S..  Book  87. 


payable  at  such  times  and  places,  as  the  said 
commissionera  and  their  successors  may  deem 
expedient;  but  no  such  debtsball  be  contracted 
or  bonds  Issued  by  said  commissioners  of  or  for 
either  of  wld  townships,  until  Ibe  written  con- 
sent shall  have  been  obtained  of  the  malorily  of 
the  taxpayers  of  such  township,  or  their  legal 
representatives,  Appearing  upon  tbe  lest  assess- 
ment roll,  as  sliall  represent  a  majority  of  the 
landed  property  of  such  township  (including 
landa  owned  by  non- reside ntn)  appearing  upon 
the  last  assessment  roll  of  such  township;  such  [343] 
consent  shall  state  theamountofmonev  author- 
ized to  be  raised  In  such  township,  and  thnt  the 
same  Is  to  be  Invested  in  the  slock  of  the  s.iid 
railroad  compaay,  and  the  signatures  shall  be 
proved  bv  one  or  more  of  the  commissioners: 
the  fact  inat  tbe  persons  signing  such  consent 
are  a  majority  of  the  taxpavers  of  such  town- 
ship and  represeat  a  majority  of  the  real  prop- 
erty of  sucli  township  shall  be  proved  by  the 
affidavit  of  the  assessor  of  such  township.  In- 
dorsed upon  or  annexed  to  such  written  consent, 
and  the  assessor  of  such  township  is  hereby  re- 
quired to  perform  such  service;  such  consent 
and  affidavit  shall  be  filed  in  the  otflce  of  the 
clerk  of  the  county  in  which  such  township  is 
situated,  ond  a  certified  copy  thereof  in  the  town 
clerk's  office  of  such  townsnlp,  and  tbe  same  or 
a  certified  copy  thereof  shall  be  evidence  of  the 
facts  therein  contained,  and  received  as  evidence 
In  any  court  in  this  State,  and  before  any  Judge 
or  justice  thereof. 

Sec.  S.  The  said  commissioners  authorized 
by  this  Act  may,  in  tbeir  discretion,  dispose  of 
such  bonds,  or  any  part  thereof,  to  such  per- 
sons or  corporations  and  upon  such  terms  as 
they  sbsll  deem  most  advantageous  for  their 
said  township,  but  not  for  lees  than  par;  and 
the  money  that  shall  be  raised  by  any  loan  or 
sale  of  bonds  shall  be  invested  In  the  slock  of 
■aid  railroad  company  for  tbe  purDoee  of  build- 
ing the  aforesaid  railroad,  and  said  money  shall 
be  applied  and  u$ed  in  the  construction  of  said 
railroad,  its  buildings,  equipment  and  neces- 
sary appurtenances,  and  for  no  other  pu^pose^ 
the  commissioners  rcBpectively,  in  the  corporate 
name  of  each  of  their  said  townships,  shall  sub- 
scribe for  and  purchase  stock  in  said  railroad 
company,  to  the  amount  they  may  Uave  sever- 
ally borrowed  as  aforesaid;  and  by  virtue  of 
such  subscription  or  purchase  of  stock,  upon 
receiving  certiflcales  for  the  amount  of  said 
slock  BO  subscribed  for  or  purchased  by  thero, 
the  said  townships  shall  acquire  all  the  rights 
ond  privileges  respectively  of  other  stockliold- 
ers  of  said  company,  and  it  shall  be  lawful  for 
the  commiaioneis  provided  for  in  this  Act,  or 
either  of  them  with  the  consent  of  tbe  others, 
oramajority  oftbemidcommlMloners,  topar- 
ttcipstelnandtoactinalllheregularandlegally 
authorized  meetings  of  tbe  stockholders,  and 
either  of  them  may  act  as  director  of  said  com- 
pany if  he  shall  be  duly  elected  as  such." 

By  section  4,  the  commissioners  were  direct 
ed  to  report  annually  to  the  township  commit- 
tee Uie  amount  required  fdr  the  next  year  to  pay  [3447 
the  interest  or  principal  of  tbe  bonds,  and  lo  ap- 
ply in  payment  thereof  the  dividends  on  the 
stock  sutacribcd  or  purchased  for  the  town- 
ship; and  anydeSciency  waslo  beassesaed  and 
levied  upon  the  landed  Moperty  of  the  town- 
ship, like  other  taxes.  By  section  5,  the  rall- 
60  W 
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aantiaj  mtebt  Mgne  with  the  oon 
,  "in  HhaU  of  tltefr  n^MctiTS  t 


tUfm,"  to  par  the  Intenet  accraiug 

bonds  bmed  Dy  such  townshjpe, "  for  three  yean 

or  until  the^raUniad  should  be  completed  and 


eanlDc  •offidenl  to  p^  diTtdeods  equal  to  the 


eandDci 
intereat. 


1  6,   the  commia^oDen 
jmnrui"  "■    ' 

w  CUll 

<v  {her  mklit,    - 

In  section  S,  sdl  the  stock  tax  cash  at  public 


t,  wtUi  such  coDsent  as  mentioned 


sale,  and  applj  the  proceeds  to  the  purchase  or 
redemption  of  the  bonds.  And  by  section  7, 
U  the  eod  of  twenty-flve  years,  the  sum  due  for 
prfndpal  and  Interest  on  the  bonds,  a*  reported 
Dj  the  Gonmdsaloners,  was  to  be  assessed  and 
levied  on  the  landed  propern." 

By  section  S,  the  comnMloiieTsI  wen  r«- 
vuirwL  before  cntolng  upon  the  disdiuge  of 
uelr  ontiea,  to  give  bond  to  the  township, with 
iondes  approved  by  the  townahlp  committee 
or  by  the  the  tudge  of  the  coun^  conrt  By 
section  11,  thorpayanddisbursements  were  to 
be  "auditad  and  paid  by  the  township  com- 
mittee, the  same  as  other  township  expenses." 
By  section  12,  the  oommiasloners  in  each  town- 
ship were  to  "constitute  a  board  to  act  for  their 
said  townships  respectively.''  And  by  section 
14,  all  bonds  issued  were  required  to  oe  regis- 
tered  in  Qw  office  of  the  ooon^  clerk,  and  the 
words  "  K^istend  in  the  coun^  clerk's  office  " 
be  printed  or  vnitlen  across  the  face  of  each 
"  '  ■■  -  —  -' e  alKnatute  of  the  oonnty 
d  ihsll  be  valid  unless  so 


Z 


imlnloners  for  the  Township  of  Bernards 

in  the  Oouu^  of  Somotaet  mve  appointed,  and 
~»Tebond  to  the  township,  accoralng  to  sec- 
Jons  1,  9.  On  the  ITth  of  December,  1868, 
they  filed  In  the  conn^  ohrk't  ofQce  the  wri^ 
ten  consent  of  a  nnmbar  of  tsxpayen,  not  be- 
ing a  majori^  of  all  the  taxpayers  hi  the  town- 
ship, but  bdng  a  majori^  in  number  and  value 
of  the  owners  of  real  estate  therdn;  wllb  an 
affidavit  of  one  of  the  commissioners  to  the  riff- 
natures;  sndauaffldavitof  theassessorthat  the 
signen  were  amajoriiy  of  the  taxpayers  of  the 
township  and  represented  a  majority  of  the  real 
proper^  of  Uie  township,  and  also  that  they 
woe  a  malori^  of  the  taxpayers  of  the  town- 
ship appearing  upon  its  asseHsment  roll  for  1867, 
or  thdr  legal  representatives,  and  represented  a 
a  majorl^  of  the  landed  proper^  of  the  town- 
diip  appraring  upon  that  assessment  roll. 

In  the  same  month  of  December,  18B8,  the 
commissionersBubecribedinbehalf  of  the  town- 
ship, for  stock  in  the  railroad  company,  of  the 
value  of  IIS7.000,  which  did  not  exceed  ten  per 
cent  of  the  Assessed  valuatian  of  the  landed 

Eroperty  of  the  towuBliip  in  1867;  snd  caused 
onda  of  the  township  to  an  equal  amount  to 
be  printed  in  Ibe  form  hercinatler  set  forth; 
i.nd  mode  an  arrangement  with  the  railroad 
company  to  exchange  Ibe  bonds  of  the  town- 
ship for  stock  in  the  conipojiy,  and  to  deliver 
the  bonds  to  the  company  In  insiallmenla,  as 
calls  f  :r  payments  on  subacriptionB  were  made, 
and  as  the  work  on  the  railroad  progressed. 
The  railroad  was  afterwards  built  and  pat  tn 
operation  through  the  town'  and  the  conunis- 
sionen  Issued  to  the  railroad  company.  In  ex- 
change for  slock,  iusCrumenla  to  the  amount 
aforesaid,  in  the  form  of  bonds,  of  the  denom- 


inations of  tl,000,  $GO0  and  (100  reapectinh. 
dgned  by  ue  comuiiasfoners,  but  not  aaalu. 
with  IntCo^Ht  coupons  annexed.  The  foRn  of 
the  bonds  and  of  the  coupons  were  as  toUovi: 
"  No.  United  Statesof  America.  tSOO. 
Township  of  Bernards,  Somerset  County,  Bun 
of  New  Jersey. 
The  Inhabitants  of  the  Township  of  Benardi 
in  the  Coun^  of  Somerset  acknowledge  Iboit 
selves  to  owe  to  bearer  9M0,  which  sum  tber 
promise  to  pay  the  holder  hereof,  at  the  Amm- 
can  Exchange  Hadonai  Bank  in  tbeCityof  Nn 
York,  tweraty-three  jrears  after  the  date  hereal. 
and  interest  thereon  at  the  rate  of  ttma  per 
annum,  payable  semi-annually,  on  tbe 


presentation  of  the  annexed  Interest  coiqiouV 
the  said  bank. 

Tbia  bond  la  one  of  a  series  of  like  tewir, 
amoanting  In  the  whole  to  the  sum  of  one  bna- 
dred  snd  twentv-eeren  thousand  dollan,  iasaet 
on  the  faith  ana  credit  of  said  township  in  par 
suance  of  an  Act  entitled  'An  Act  to  Anlhorite 
Certain  Towns  In  the  Counties  of  Bomcntt, 
Morri^  Essex  and  Union  to  Issue  Bonds  tat 
Take  Stock  hi  thePassslc  Valley  and  PnMck 
R^lroad  Companv,'  approved  April  9, 1868. 

In  testimony  whereof  tbe  undersixoed,  com- 
missioners of  the  said  Townshipof  Benirdtin 
the  Coun^  of  Somerset  to  carry  into  diect  ibf 
purposes  and  providous  of  the  said  Act,  duK 
appointed,  commissioned  and  sworn,  have  bcn- 
unto  set  our  hands  and  seals  the  first  dij  cf 
January  in  the  year  of  our  Lord  one  thounnd 
eight  hundred  and  sixty-nine. 

John  H.  Andenon, 
John  Gnerin. 
Oliver  R.  Steele. 

CbnunumoMrt, 
Registered  In  the  coun^  cleife's  ofBce. 
William  Ron.  Jr., 
OovtitfCbrk. 
(17 .60.  The  InhabitanU  of  tbe  Townshipof 
Bonards  In  the  Oonn^  of  Somerset  will  piT 
the  bearer,  at  the  Amercan  Exchange  Nstirad 
Bank  in  the  City  of  New  York,  eevalceoM 
doUan,  on  tiie  firat  d^v  of  January,  188S,  Iv 
six  months'  interest  on  bond  No. 

John  H.  Andenon, 
JohnOaerln, 
Oliver  R.  Stede, 


One  fifth  of  the  whole  amount  of  boodf  nt 
signed  by  the  commissioners  and  deSv«md  to 
the  railroad  company  on  tbe  IStfa  of  Janoaiv, 
166S,  was  registered  on  the  18th  of  the  am 
month,  and  was  afterwards  put  In  drenbiioi 
by  the  company.  Upon  a  uH  filed  bv  ccftiii 
taxpayers  of  an  adjoining  township  In  inenris; 
of  18W,  the  Court  of  Chancery  cd  New  Ja«f 
restrained  the  iMue  ot  like  bcNDda,  for  wani  •» 


theo 


itof amajorityof aliaietaxpann(J  ^ 
liip.  Laiu  V.  Sdiomp,  6  C  £.  w«. 
8S.  Tbe  commiaaloners  thereapon  obtaionl. 
and  filed  In  the  county  cleik's  office  on  tlw  la 
ofSeptember,18W,  the  written  coaseat  of  otlKT 
tanayets,  which,  with  thcee  whose  codmbi 
had  been  previously  filed,  constltuled  a  mijcr 
Ity  of  all  the  taxpayers  In  the  towndiip,  whh 
similar  affidavits  of  commiseloiMr  and  assHHT 
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TxBAanixn,  etc.,  t.  Brnaame. 


September,  18W. 

ThacommiMSoDeTBlDteDdedtotKue  andnip- 
poMd  that  they  lud  lasued  perfect  booda,  and 
ituir  Mian  to  affix  th^  seua  to  Ute  bonds 'vbb 
by  orerrfriit  and  mistake.  Tbt  booda  were 
pmcbaaeabT  the  preaeot  ownen  in  good  f (dth, 
m  open  mamt,  for  the  then  market  price  of 
from  dKlity-five  to  a  hundred  centt  on  a  dollar, 
ud  witLout  observing  that  Ihey  bad  no  Reals. 

Cyrus  Cartis,a  dUien  of  Nrw  York  (of  vhom 
the  appellee  In  the  tot  case  is  the  executor), 
held  and  owned  aoch  bondi  to  the  amount  of 
|2,000;  and  held  like  bonda  to  the  amount  of 
tS,DW,  owned  by  other  dtizens  of  New  York, 
in  amonnta  TBiyiiig  from  1 1 ,800  to  |JSOO  each  ez> 
(cpt  that  one  owned  only  $^,  and  deUverea  by 
them  to  him  solely  for  the  purpose  of  bringing 
loit  on  the  coupona;  and  also  held  coupons  past 
doe  and  unpaid  upon  like  bonds  to  Ihc  amount 
at  118,000,  owned  by  citizens  of  New  Jersey, 
who  had  ssBigned  tboee  coupons  to  him  for  the 
Mie  purpoie  of  collecting  the  amount  thereof. 

Thomas  H.  Morrison  and  Qardner  S.  Hutch- 
huoo,  ddtena  of  New  York  (the  appdleeB  in 
the  second  case),  held  and  owned  such  bonds  to 
tbc  amount  of  ttO.OOO;  and  also  held  like  bonds 
to  the  amount  of  (12,000,  owned  by  other  per- 
sons, dtizcni  of  New  York  or  PenoBvlvaiila,  in 
amounts  rarring  from  $0,000  to  |000  each,  ss 
weU  u  bonds  to  the  amount  of  $5,100,  OTi-ned 
by  dtlzen*  of  New  Jersey,  all  which  bonds  had 
been  transferred  to  them  by  the  owners  fot  Jie 
— e  purpose  of  collecting  the  unpaid  coupons 


each  bID  that  the  bonds,  or  writlnn  in  the  nat- 
of  bonds,  tberdn  described,  ne  hdd  and 
valid  and  effectual  in  law  ai  If 


-J  perpetually  enjoined  from  aettlng  up  tbe 
wont  of  seals  In  the  action  at  law  already  brought 
or  in  any  action  to  be  thereafter  brought,  upon 
any  of  these  bonds  or  coupons.  From  those 
decrees  the  township  has  appealed  to  this  eourt. 

It  was  contended  In  behalf  of  the  township 
that  the  bonds  were  void:  FlrsL  Because  tht^ 
were  not  under  tbe  seals  of  tbe  commiastopers, 
as  required  by  the  statute.  Second.  Because  the 
statute  did  not  authorize  the  issue  of  bonds  with  r  «^ai 
annexed  and  detachable  couponsnotunderaeaL  l<***''l 
Third.  Because  the  consentof  tbe  taxpayers  to 
the  borrowing  of  money  and  issoe  of  toe  bonda 
was  obtained  by  fraud.  Fourth.  Because  the 
coosent  of  a  majority  of  oil  the  taxpayers,  as 
well  as  of  those  who  represented  a  majori^  of 
tbe  landed  property  of  tbe  township,  was  not 
obtained  before  the  subscription  for  BUxik  and 
the  issue  of  tbe  bonds.  Filth.  Because  the 
bonds  were  Issued  by  the  commlsdonera  direct- 
ly  to  tbe  railroad  corpomtfoo  In  exchange  for 
stock,  instead  of  beinc  sold  or  disposed  of  by 
the  commi^'Bioners  and  the  money  thus  obtsined 
applied  lo  the  purchase  of  stock,  as  required  by 
tlie  statute. 

In  dealing  with  theee  objections.  It  must  be 
borne  In  mind  that  the  cases  before  us  are  not 
actions  at  law  upon  the  bonds  or  coupons,  but 


tof  competent  Jurisdiction,  filed  a 
j^  in  tbe  same  court,  prayiog  for  a 


In  Aptfl,  1874,  acUoni  of  debt „_. 

by  Curtla,  and  by  Morrison  and  Hutchinson, 
i  sninst  the  towndtip.  In  the  Circuit  Court  of  the 
United  Slateafor  the  District  of  New  Jersey, 
to  feoover  the  amount  of  unpaid  coupons  for 
three  Teara'  Interest  on  sU  the  bonds  so  held  by 
the  pIoiiitlllB;  to  which  the  township  pleaded 
that  the  bonds  were  not  sealed  by  tbe  commis. 
lioBen. 

Tbe  plaindfls  in  each  of  those  actions  there- 
ipoD.lD  tbeq)ringofI87fl, after recuesling tbe 
iwo  surrlvlng  oommlssioners  (the  third  having 
died  mesDwhile)  to  alBx  their  seats  to  the  bonds. 
Thicb  tbey  declined  to  do  unless  by  order  of 

-Otoe  co"^    *  ' "   ' 

i)iU  in« 

refonnot..     .     , 

lUTflTlng  commissioners  afBx  seals  opposite  the 
■dgnaturea;  for  a  decree  that  the  bonds  should  be 
'leemed  and  taken  to  be  as  valid  and  effectual 
in  law  u  If  they  bad  been  In  fact  sealed  by  the 
rmunissioDers  before  being  Issued;  for  a  ' 
petoal  Injunction  axalnat  tbe  setting  up  of 
'aot  of  aeab  oi  a  defense  in  tbe  action  already 
i-roc^i.  or  in  anv  future  action  bj  the  plaint- 
iSs  lo  recover  ptlndpal  or  Interest,  due  or  to 
i^row  du«,  on  the  bonds;  and  for  further  relief. 
1  >anuiTCTa  to  the  bUls  were  interposed  and  over, 
ruled;  anaweia  and  replications  were  filed,  and 
'  bearing  wu  had  upon  pleadinKs  and  proofs. 
At  ibo  b«»ring  it  was  objected  in  behalf  of 
rbe  townablp,  that  the  plaintiffs,  If  entitled  to 
iny  relief,  could  maintain  their  bills  so  tor  only 
•<  omcemed  the  bonds  that  were  both  owned 
lud  held  by  Ibem,  and  not  u  regarded  tbe  bonds 
'wsed  by  other  persoDi.  The  court  overruled 
the  <rt»Jectioo,  and  entered  a  final  decree  upon 


bills  in  equity  to'  resOaln  the  towndilp  from  set- ' 
ting  up  the  wont  of  seals  In  the  actions  at  law 
heretofore  brought  by  these  plolntifFs  against 
the  township  to  recover  the  amount  of  the  cou* 

Ens;  and  the  objections  above  redted  ate  to 
considered  so  for  only  as  they  affect  the  que» 
tion  whether  the  bills  can  be  maintained. 

It  has  been  settled  upon  fundamental  prio- 
dplesof  equity  jurisprudence,  by  many  prece- 
dents of  high  authority,  that  when  the  seal  of  a 
par^,  required  to  make  an  Instrument  valid 
and  ^ectual  at  law,  has  been  omitted  by  acci- 
dent or  mistake,  a  court  of  chancerr,  in  order 
to  carry  out  hia  Intention,  will,  at  Uke  suit  of 
those  who  are  luelly  and  equitably  entitled  to 
tbe  benefit  of  tnc  Instrument,  adjudge  It  to  be 
as  valid  as  If  It  had  been  sealed,  and  wiU  grant 
relief  accordingly,  either  by  compelling  the  seal 
to  be  afDxcd  or  by  restraining  the  settuig  up  of 
tiie  want  of  it  to  defeat  a  reoove^  at  law. 
AVftiW  V.  Aii'Um,  Freem.  Ch.,  808;  3.  0..  Ooo. 
(.  Finch,  378;  OodcereU  v.  Cholmtleu.  I  Jbm. 
&M., 418,424;  TTodwarMv.  We7i<Ml,SJobnsL 
Ch.,  22i:  MmtviUt  v.  ifiittoAbm,  7  Conn.,  548; 
RtitUmd  V.  Paigt,  34  Vt,  liSl.  See,  also,  TRs«r 
V.  BiiuMy.  1  Johns.  Ch. ,  Wi ;  OrMn  v.  R.  B.  Ch., 
1  Beasley,  IBS,  and  2  HcOarter,  460;  Bru^f. 


isley,  les, 
«-,L.  R., 


New  jersey  of 
is  borrowed  on  the  credit  of  the  township,  the 
stock  obtained  by  tbe  disposal  of  the  bonds  b»-     ,-.^1 
longs  to  the  township  the  bonds  are  Issited  on    v*^**} 
behalf  of  the  township,  and  are  the  bonds  of 
the  township,  and  the  commissioners,  thon^ 
not  elected  by  the  township  but  otherwise  ap- 

Einled  as  provided  by  tbe  statute,  act,  In  issu- 
J  the  bonds  and  In  doing  everything  else  that 
they  are  required  by  the  statute  lo  do,  as  th« 
agents  of  the  township.    This  view  has  been  of- 
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firmed  bv  the  JadgmeDt  of  the  Supreme  Court 
of  New  Jersey,  coDstniiDg  this  tctt  sLtlutA,  in 
iforriii>ftv.tonK«'rf*,7Vrooin[8«N.J.L.],  219, 
Bud  by  the  judgment  of  this  court  upon  Ute  effect 
of  a  similar  statute  of  New  York  m  Draper  v. 
Spniwport.  104U.  8..  501  [XXVI..  8121. 

In  Drapw  v.  SpriiigpoTl.  it  was  held  that  the 
mere  fact  that  the  commissiouerB  had  odIj 
aigncd,  without  sealiug.  the  bonda,  did  not  ex- 
empt the  town  from  liability  to  a  purchaser 
thereof  In  moA  faith  and  for  valuable  conmder- 
ation.  Ana  Mr.  JvtUee  Bradley  in  delivering 
Judgment  «aid;  "\t  is  apparent  from  the  law 
that  the  substantial  thing  authorized  to  be  done 
on  behalf  of  the  town  waa  to  pledge  the  credit 
of  the  town  In  aid  of  the  railroad  company  In 
the  confiU-uctloii  of  its  road, by  subscribing  to  its 
capital  stock  and  isauinE  the  obligations  of  the 
town  in  payment  thereof .  The  technical  form 
of  (he  oUigatioos  was  a  matter  of  form  rather 
than  of  BUDstance.  The  issue  of  bonds  under 
seal,  as  contradistingidalied  from  bonds  or  ob- 
ligations without  a  seal,  was  merely  a  direciorr 
requirement.  Thelown,indeed,haanoseal;and 
the  individual  seals  of  the  CommissiOQers  would 
have  had  no  legal  efQcacy;  for  the  bonds  were 
not  their  obligHtions,  but  the  obligations  of  the 
town;  and  their  sealscould  have  added  nothing 
to  the  solemnity  of  the  instruments."  "Wecan- 
not  agree  with  the  courts  of  the  State  that  the 
form  of  a  seal  was  an  essential  part  of  the  trans- 


tory  power,  defects  In  Uie  execution  of  which 
coiila  not  be  supplied  or  relieved  gainst  In 


relief  is  "Tbe  same  as  that  on  which  it  relieves 
against  the  want  of  livery,  the  wont  of  enroll- 
ment, or  any  other  ceremony  required,  either 
■t  common  law  or  by  statute,  but  considered  as 
Dot  meant  to  be  positively  CEsential,  The  main 
point  to  be  Bscertdned,  at  least  with  reference 
to  forms  prescribed  by  Act  of  Parliament,  is 
whether  tiie  Legislature  t:as  attached  a  decisive 
weight  totheolservanceof  theforros."  Chance, 
Powers,  section  2989.  See,  also,  2Sugd.Pow. 
(7th  ed.),  125-128. 

In  Darlingt/m.v.  PvlUnei/,  Cowp.,  260,  267, 
Lord  Hanslield  said  that  the  reason  why  equi- 
ty could  not  relieve  from  defects  in  the  execu- 
tion of  statutory  powers  to  make  leases  was, 
"that  there  Is  nothing  to  affect  the  conscience 
of  the  remainder  man."  And  in  De  Riemer  v. 
CanUUon,  4  Johns.  Ch.,  85,  where  a  sheriff's 
deed  of  land  sold  by  bim  on  execution  omitted, 
by  mistake  in  the  description,  an  important  port 
of  the  estate  advertised  and  intended  to  be  sold 
and  purchased,  and  tbepurchaser.with  the  con- 
sent of  the  jud^ent  debtors,  took  possession 
of  and  improved  the  whole,  and  afterwards,  at 
their  request,  sold  it  and  conveyed  by  a  like 
description,  all  parties  underst&Ddlng  and  be- 
lieving that  tbe  whole  vras  Included  in  both 
deeds,  and  tbe  price  paid  bv  tbe  second  purchas- 
er being  estimated  on  tnis  basis,  Cfutne^Utr 
Kent,  uptiuabillinequityflledbythelastm 
cha.«cr  against  the  debtors,  restrained  them  m: 
prosecuting  suits  brought  against  him  for  tbe 
recovery  of  the  land  not  bicluded  in  the  de- 
9V0 


scrlptlon,aDd  decreed  that  they  should  release  It 

In  the  present  case,  the  commisdoneis,  in  It- 
suing  the  bonds,  acted  rather  in  the  capaoty  of 
agents  of  the  township,  than  as  doneeaof  astit- 
utoiy  power  In  the  ordinary  sense;  Utd  the  di- 
rection of  the  statute  that  Uie  bonds  sbouM  be 
under  tbe  seals  as  well  as  tbe  hands  of  tk 
commissioners,  was  declared  bv  this  court  in 
Itraperv,  ,^irinffport, abovecited. tobe"»mil- 
ter  of  form  rather  than  of  substance,"  "merdT 
a  directory  requirement,"  and  nof'aneaseniiil 
partof  the  transaction."  The  bonds  are  in  olber 
respects  In  the  form  prescribed  by  the  statute. 
The  commissioners  intended  to  issue  them  io 
behalf  of  the  town,  pursuant  to  the  statute;  ud 
stated  on  the  face  of  the  bonds  that  they  hid 
done  so  and  that  tbey  had  thereto  set  tbtdi  -' 
hands  and  seals.  The  town  received  fuQ  con- 
sideistion  for  the  bonds,  and  tbe  porchun 
bought  tbem  In  opeu  market,  la^good  filth  ud 
for  value  and  in  ignorance  of  tbe  want  of 
seals.  These  facts  present  a  strong  case  for  Ibc 
interposition  of  a  court  of  equity,  having  juri* 
diction  of  the  cause  aod  of  the  parties,  to  pre 
vent  the  formal  defect  of  the  want  of  tbe  Mb 
of  tbe  commissioner  from  being  set  np  to  de- 
feat an  action  at  law  upon  the  bonds  or  con- 
poDS.  The  racrefact  that  thepurcbaseis.itlbe 
time  of  their  purchase,  did  not  obeeiTe  the 
omission  of  seals  upon  securities  having  in  ili 
other  respects  the  appearance  of  ronnidpal 
bonds,  is  not  such  negligence  as  should  prertDi 
them  from  applying  to  a  courtof  equity  to  i»r 
rectamistakeof thischaiBCter.  Gec,Wad«ccrti 
V.  WendtU  and  MonleiUe  v.  Haughloii,  aborc 
dted;  Barrit-v,  Pepper^.  L.  R.,&£q.,  1;  B- 
Hottv.aaelc^XanU:,  678]. 

The  objection  that  the  statute  did  not  aathix- 
Izc  the  bonds  to  be  Issued  with  coupons,  if  it  i> 
of  anv  validity(wbichwedonotiutImale}.*ill 
he  f  uAy  open  to  the  defendant  in  tbe  adioni  ai 
law  upon  the  coupons. 

The  suggestion  that  the  consent  of  the  tu 
payers  to  the  issue  of  tbe  bonds  waa  obtained 
by  fraud  is  not  suppoi-ted  by  the  evidence, 

Tbe  consent  of  a  majority  of  all  tbe  taipaj- 
ers  of  the  township  has  beut  held  necesary  bv 
the  Court  of  Chancery  and  by  the  Supreme 
Court  of  New  Jersey.  The  Chancellor,  in  pant- 
ing an  injunction  against  the  issue  of  Gondi 
without  such  consent,  expressed  the  opiaioe 
that  the  want  of  such  consent  would  afloid  aa 
defense  at  law  after  the  bonds  had  been  cmce  is- 
sued, and  bad  come  intothe  hondsof  innocea' 
holders  for  value.  Tbe  Supreme  Court  decided 
otherwise.  Lane  v.  Setiomp,  6  C.  E.  Green  [30 
N.  J.Ch.],82;  Morrimmy.  SBmortP,  IVroon 
[86  N.  J.  L.].  219.  The  question  boa  Dot,so  Iff 
as  we  are  informed,  been  passed  upoo  b;  Ik 
Court  of  Errors. 

The  exchange  of  the  bonds  directly  for  nil- 
road  stock  would  seem.  In  the  abBcnce  of  u; 
decision  in  the  courts  of  the  State  n|wn  die 
point,  to  be  a  substantial  compliance  with  the 
statute,  or,  at  the  most,  a  matter  whidi  would 
not  defeat  the  righls  of  a  bona  fide  porchsgcr. 
8ee,&i'p*ov.fftvH101U.8..6ft5tXXT..IilI7]; 
Montdairy.  Sam*dea\ant»,  4311. 

But  if  either  the  want  of  a  written  CMueol  d 
a  majority  of  all  tbe  taxpayers,  or  tbe  fact  thu 
tbe  bonds  were  issued  duectly  In  exchange  fw 
stock,  is  a  fatal  objection  uagaiiiM  a  pwchaM 
1MC.& 
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of  by  the  —  .  __-, 

conpons.  If  thcM  objections  are  not  of  tbat 
ilinnwler,  they  do  not  impair  the  equity  of  the 
l)iirtbMen  to  relief  agninet  the  scdaenial  omis- 
iloD  of  the  seali  of  the  comtnissionera.  The  va- 
lidity of  botli  tlien  obteclions,  therefore,  may 
be  more  appropriately  detennined  In  tite  actions 
at  law. 

The  remaioiDg  question  argued  at  the  bar  b 
bow  far  the  citizenship  of  the  real  parties  In  In- 
terest, and  the  amount  of  the  claim  of  each, 
abould  idlect  the  e»9vlse  of  Jurisdiction,  and 
the  extent  of  tbe  decree. 

lite  position  of  tbe  plalntUb  is,  that  the  bonds 
and  coupons  being  payable  to  bearer,  thev  are 
entitled  to  me,  at  Uw  or  in  equity,  on  all  "-- 
coupons  held  by  them;  tbat  the  comblnatioi 
tbe  holders  of  several  claims  of  moderate 
amount  against  tbe  same  defendant  for  tbe  pur- 
poae  of  dimlnisbiDK  atid  ibaring  the  expense  of 
Utlgation,  was  eot&elj  proper,  and  should  be 
encoaraged  by  tbe  court:  tbat  tbe  bonds  and 
Goupona  owned  ai  well  as  held  by  the  plaintifCs, 
and  by  others  not  dtizens  of  New  Jersey.clear- 
ly  brought  the  case  within  tbe  lurlBdlction  of 
the  court,  and  that  to  deny  to  citizens  of  New 
Jersey  the  right  to  transfer  their  claims  to  the 
platniiils  for  the  purpose  of  collection  in  v'le 


request,  and  for  the  sole  purpose  of  giving  Ju- 
risdiction to  the  Federal  Courts,  was  oIsmiMed, 
because  the  Rrantore  were  necessary  parties  to 
the  suit,  and  because  their  conveyance,  not 
transferring  their  real  interests,  to  tho  other  par- 
ties, was  a  fraud  upon  the  court. 

The  Act  of  March  S,  187G,  ch.  137,  sec.  S,  di- 
rects that  If  "In  any  suit  commenced  in  a  cir- 
cuit court"  It  shall  appear  to  '.be  satisfaction  of 
tbe  court,  "at  any  time  after  such  suit  has  been 
brought,"  "tbat  such  suit  doea  not  really  and 
substantially  Involve  a  dispute  or  coniroverey 
properly  viihin  the  Jurisdiction  of  said  circuil 
court,  or  that  the  parties  to  said  suit  have  been 


IS  of  other  States. 

But,  In  the  matter  of  the  jurisdlctk.i  of  the 
Federal  Courts.tbe  dincrimination  between  suil^ 
between  citizens  of  the  same  Slate  and  auiis  be- 
tween citizens  of  different  Stales  is  established 
bv  the  Constitution  and  laws  of  the  United 
State*.  And  It  has  been  the  conslaot  eHort  of 
Congress  and  of  ibis  court  to  prevent  this  dls- 
crimJoalion  from  tteing  evaded  by  bringinginio 
Itie  Federal  Courts  coutroveoales  between j:itl- 
■«ns  of  the  same  State. 

Id  the  Judiciary  Act  of  1789,  the  only  express 
prorisloD  to  this  end  was  that  the  circuit  court 
abooldnot  "Havecognizanceotanyniilto  re- 
cover the  contents  of  anv  promiasory  note  or 
ottier  chose  in  action  In  lavor  of  an  assignee, 
unleas  a  salt  might  tiave  been  prosecuted  iosuch 
court  to  recover  the  said  contents  if  no  assign- 
ment  had  been  made,  except  in  cases  of  foreign 
bats  of  exchange."  Btat.  September  24, 1T»9, 
ch.  ao,secll;I8tatatL.,78;Kev.  Stat.,  sec. 
tan,  cL  1.  Tbat  provision  has  been  held  not  lo 
lie  re«iricied  to  actions  at  law.  but  to  include 
bills  in  equity  to  foreclose  mortgages,  or  to 
compel  the  specific  performance  or  enforce  tbe 
tUpulaUon  of  contracts.  8luldoaY.8iU,bllQvi.. 
441;  OhUkt.  maekHavkO(>..\(Ali.&.,t5a 
(XXVL,  1186]. 

In  Bimvv.  BalHiiwt,  <  Wall.,  380  [78  U. 
8.  ,XVni. ,  839],  a  bUI  in  equity  for  the  puiition 
of  renl  enale  and  for  an  account  of  rents  and 
profiu,  in  the  Circuit  COurt  of  the  United  Stales 
for  tbe  DlMrict  of  HaryUnd,  by  a  citizen  of 
l>elBware.  owning  a  share  in  the  estate,  apuinst 
cilizeoa  of  Haiylwd,  owning  other  shan»  there- 
in, and  lo  whom  the  owners  of  the  remaining 
sharea,  being  citizens  of  the  District  of  Colum- 
bia, mid  not  of  any  State,  and  therefore  not  au- 
tlM>iiz«d  to  sue  In  ttte  Circuit  Court  of  the  United 
SiMUa,  bad  conveyed  their  sbarea  without  con- 
■Idemiloo.undai  an  agreement  to  reconvey  upon 
1MD.1I. 


!,thntf( 
shall  dismiss  the  suit,"  and  sliall  moke  such  or- 
der as  to  coeta  as  shall  be  just,  and  its  order  of 
dismissal  shall  be  revjew.ihle  In  this  court  on 
writ  of  error  or  appeal.  IH  Stot.  at  L. ,  pt.  3. 470, 
InIVi«i«m*v.Ai«atoa.l04U.S.,209  [XXVL, 
71I>],  decided  by  this  court  since  the  bearing  of 
these  cases  in  the  circuit  court,  an  action  wna 
brought  hy  Williams,  a  citizen  of  Indiana,  in 
the  Circuit  Court  of  tlie  United  Stales  for  the 
Western  District  of  Michigan  against  a  town- 
ship In  that  Stale  and  district,  upon  Its  bonds 
payable  to  bearer.  The  action,  as  tlie  record 
on  tAo  sliows,  was  brought  in  September,  1874, 
about  six  months  before  the  passage  of  the  Act 
of  1375.  It  appcarwi  tliat  Williams  personally 
owned  only  uuee  of  the  bonds,  of  f  100  each, 
and  that  the  other  bonds  In  suit  bad  been  trans- 
ferred to  blm  solely  for  the  purpose  of  collection 
with  his  own,  by  the  owners  thereof,  all  of 
whom  were  citizens  of  Michigan,  except  one 
Tobey,  whose  bonds  amounted  to  $800  only, 
and  whose  citizensiiip  was  not  disclosed  by  tho 
record.  The  circuit  court  gave  Judgment  for 
the  plaintiff  for  the  amount_of  the  lionda  b» 


longing  to  Williams  and  to  Tobey,  and  in  favor 
of  the  township  for  the  remainder.  Upon  a 
writ  of  error  sued  out  by  Williams  to  reverse 
the  judgment  in  favor  of  tlie  township,  this 
court  held  that,  in  obedience  lo  the  Actof  I87S, 
UieaclioQ should  bcwhollydismissed;  liccuuse, 
BO  far  as  concerned  the  bondsowuedbv  citizens 
of  Michigan,  who  could  not  sue  a  Michigan 
township  in  the  courts  of  the  United  States,  It 
could  not  be  doubted  that  the  transfer  to  the 
plaintiff,  being  colorable  only  and  never  In- 
tended to  change  the  owneishfp,  was  mnde  for 
the  purpose  of  "creating  a  cause  cognizable  In 
the  courts  of  the  Uniled^toies;"  and.  as  to  the 
bonds  owned  by  Williams  and  by  Tobey,  there 
was  a  coUuslTe  joinder,  because,  when  the  suit 
was  begun,  the  amouut  due  to  each  was  less 
than  $500,  and  therefore  insufficient  to  iiiaiiiluJn 
a  suit  lu  the  Federal  Courts. 

Tho  decision  in  WUliaia»y.  Nottaira  estab- 
lishes that  the  Circuit  Court  of  the  United 
States  cannot,  since  the  Act  of  1(473,  enli^rlaio 
a  suit  upon  municipal  bonds  payable  to  bearer, 
the  real  owners  of  which  have  transferred  them 
to  tbe  plainllflsof  record  for  theaolepumosoof 
suinz  thereon  in  tbe  courts  of  the  UoJled  Slates 
for  the  benefit  of  such  owners,  who  could  not 
have  sued  there  in  their  own  names,  either  by 
reason  of  their  being  dtizens  of  the  same  State 
as  the  defendant,  or  by  reason  of  ihelnsuindent 
Ml 
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SuFBBU  CouBT  or  THX  Unttkd  Statbs. 


Tslne  of  theb  claims.  The  principle  of  that  do- 
eUton  te  eqiuUlr  applicable  to  iulto  in  equity  tt> 
uMTt  equitable  TighXa  under  such  bonds. 
T3S6]  It  was  argued  that  these  bills  In  equity  were 
only  auiiliu;  la  the  actions  at  law,  which  were 
brought  before  the  passage  of  the  Act  of  1875, 
andtbereforethat  Act  hadnoappUcation.  The 
answer  to  this  is  twofold:  First.  The  bills  in 
equity,  fllcd  since  tlie  passage  of  the  Act  are  in- 
dependent Huils,  of  broader  aim  tlum  the  ac- 
tions at  law.  The  actions  at  law  are  to  recover 
the  amount  ot  coupons  only;  the  bills  in  equity 
■eek,  not  merely  ao  iujunction  against  setting 
"  up  the  defense  of  want  ot  seals  in  the  pending 
actions  on  the  coupons,  but  also  a  decree  declar- 
ing that  the  bonds  shall  be  deemed  valid.  Sec- 
ond. Even  the  actions  at  law,  brought  before 
the  passage  of  the  Act  of  1875,  are  subject,  un- 
dor  the  adjudication  in  Williamt  v.  Notlaiea,  to 
be  dismissed,in  whole  or  in  part.as  the  facta  may 
reouire,  in  the  court  in  which  they  are  pending, 
follows,  that  these  bills  should  have  been 
___iissed,  W  tar  as  regarded  the  bond  tor  $300, 
owned  by  a  citizen  or  New  Tork  in  the  first 
case,  and  also  as  to  all  the  bonds  owned  by  citi- 
rensof  NewJersey  in  either  case.  But  no  valid 
objection  has  tieen  shown  to  the  maintenance  of 
these  bills  so  far  as  regards  those  bonds  of  which 
the  plaintilfs  arc  the  bearers,  and  which  are  act- 
ually owned,  either  by  themselves  or  by  other 
dlizens  of  N  ew  York  or  PennsylTania,  to  a  suf- 
ficient amount  by  each  owner  to  sustain  the  ju- 
risdiction of  the  circuit  court,  TlKimptan  V. 
Pvrriii*  Wnte,  298];  CItiekaming  v.  Carpenter 


._  _.  1&.1 
Argvti  Not.  U.  1883.    J)eeidtd  Sot.  »,  ttO. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Northern  Diatrict  of  Vk 

The  bill  in  this  case  was  Sled  In  the  camt  be- 
low, by  the  appellee,  to  forecloM  a  moitgigt. 
securing  an  indebledoess  of  $20,000,  onceniia 
premises  situated  in  Chicago. 
The  appellants,  whoareheirBanddeviaeao( 
c  morlgngor,  filed  a  cross-bill  setting  op  sa  a- 
nsion  of  the  moitoage  in  questton,  whidi  thej 
claimed  was  invalid,  and  prayed  that  themnt 
rage  be  discharged  of  record,  and  tbepremin 
Freed  from  the  cloud  thereof. 

The  hearing  resulted  in  a  decree  in  faror  of 
the  complainant  for  $27,191.78,  and  for  the  f<m- 
closure  of  the  mortgage  and  sale  of  the  premiKa 
The  decree  also  dismissed  the  dosB-lall,  OD  gts 
eral  demurrer,  for  want  of  equity;  wherenpaa 

fully  sUted  by  ibe 
court. 

Mam.  JohiL  tf.  Miller  and  Qm.  Brtitrt, 

for  appellanta: 

Uary  Bens,  appellants'  motha  and  testsior, 

ber  aepanie 

BsofCyroiiia 


[and),  8071;  Chmr*.  v.  Boliei,  94  U.  8.,  104, 
[SXI V. . «,  47] ;  OromweU  v.  &b  Co, .  t4  D. 
851, 860  [XXrV.,  193, 2001.    The  decrees  of  the 


circuit  court  must  be  modified  accordingly. 

The  decrees  in  favor  of  the  appellees  being 

reversed  as  to  a  large  part  ol  theii  eiaima,  thev 

should  pay  costs  in  this  court;  but  as  they  still 

'  mainttiintheirbiilsastotherestof Iheirclalms, 

they  should  recover  costs  In  the  court  below. 

The  lUereei  of  tlie  CiTcuit  Court  are  reverted, 
and  the  eate*  remanded  teith  directtont  to  enter 
dtereeein  eor^ormity  mitit  Uii*  opinion. 

Mr.Ju»titeTl«iiA  look  no  part  In  this  decision. 
True  oopy.  Teat : 

Janiee  S.  UoKeDner,  caerkiBup.  Oaurt,  U.  S. 


BI8SAJ.WABNER.FonnerlyRi8eAJ.BESBa, 
UXB  MART  0.  FOSTER,  Apptt., 

V. 

CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY, 
(See  S.  (X,  Baporter'a  ed.,  m-STl.) 


1.  Tbe  donee  of  a  power  under  a  will  bf  doinf 
R  thitig  whlah,  indepeDdentl]'  of  the  power,  waulc 
be  niiKaturjr,  conclusively  evlnoea  an  Intention  to 
execute  the  power,  and  the  Aot,  If  within  the  soope 
ot  (he  power,  must  be  regarded  as  a  valid  exeou- 
tlOD  of  It. 

s.  Tbepowertoeooamberan  eMate  "by  way  of 
mortMM  M- tnvt-deed  or  otherwlae,  and  renew  tbe 
■amei''& broad  eDOiwhtoimdoda tbe  renewal  and 
extension  otauezMuicln<nimbiaDoe,aawellaatbe 
ereatlonctfanew  one;  although  (he  power  ' 


position  and  rlgbta  as  snch  sore^,  and  •»  a>- 
dUed  to  evety  defense  which  could  bava  availed 
to  their  mother  had  she  lived.  Bank  ▼.  Am. 
40  N.  Y.,  170;  AnttAv.  Towntend,  S9N.T„4»: 
Oahn  V.  Niemamioi.  11  Wead.,  SIS;  S.  C.  J 
Paige,  614;  Johne  v.  Beardon,  llHd.,4«G;  Ar- 
ti*  V,  Giritap/um,  73  N.  C,  S7S;  JJvOw  t. 
Aciitlar,  5  Madd.,  414;  Slm^ord  AnOnv  O- 
V.  Belt,  i  DeG.  F.  &  J.,  810;  BaH  v.  OwM 
of  BvntiTwdon,  2  Bro.  P.  C,  1;S  Lead.Cts.ii 
Eq.,  part  II.,4th  Am.  and 4th London ed.UBS, 
Haw  &  W.'a  JVbte*. 

A  construction  will  be  favored  by  tlie  eomt, 
both  of  the  power  and  of  the  agreemont  at  a- 
tension,  which  will  favor  the  surMy. 

Lav  V.  Eatt  India  Ob.,  4  T«a.,  8SS;  £iW- 
burs  V.  Wetff'cat,  81  N.  Y.,  800;  WrMUr.  JW* 
wn,  8  Wend.,  012;  ORtue  v.  MeDoMiU,  THifr. 
&  J. ,  193;  SfraOon  V.  AostoB,  2  T.  R.  ,370;  ffrvU 
T.  i;u«M«,  8Wils..S39. 

The  extension  of  the  time  of  pajmoit  of  Ae 
bond  of  Cyrenius  Beers,  released  tbe  piouM 
from  the  lien  and  operation  of  saidnxHtM*'' 
secure  said  bond.  Bmtkr.Bunuit^iray.gmOi 
V.  Toamiend,  25  N.  Y.,  479;  OoAn  r.  Alemtt- 
wiet(*upra)i  Purvi*  v.  Cartlaphatt  (Mpra). 

By  the  said  will  an  estate  for  his  own  Vtt 
only  was  devised  to  said  Cyrenitu  Been,  ani  a 
vested  remainder  in  fee  was  devised  to  the  i4tl- 
dren  of  tbe  testatrix.  Bm  v.  Onuidimt,  6  Wail. , 
458  (78  U.  8.,  XVnL,  860);  1  Prvet.  &L.  n>: 
Doe V. MarHn,iT.ll.,aO; Lambert Y.  Tttamla. 
L.  R,  2  Eq.  Cm.,  161;  Jftmm  t.  BattitM.  L 
R.,  1  App.  Cas.,  428;  fivfv. /ooiM*.  12»]lsK. 
286. 

The'extension  was  not  wtlboTized  by  thepFV- 
er  in  the  wiU.  ir<mt  V.  Ami:  7  T.  B.  Hem. ,  B3: 
Beitziiaer  v.  Weaver,  1  BaiHe,  877:  Bnwiu  v. 
A'MT^«Fa..218;  .SUr«rT.&a(M,«&A&. 
166;  m^  T.  Bmher,  f»  N.  Y.,  IS. 
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MS;  4  Kent,  88S;  Am  T.  Soake,  2  Bing.,  497; 
Boait  T.  Dmn,  1  Dow.  &  C,  487;  HmeeU  v 
RoaJu,  t  Blng^  W;  Dmn  r.  Boalct,  9  Bing. 
47S;  &  a,  S  Bisg.,  tin;  Starr  Eq.  Jur.,  sec 
1009 a;  Lewin,  TnuU.  28; Otli  Loud,  ed..  IB;  8 
Redf .Wnto,  469;  Hffl,  Tnirt. ,  87;  3  8«gd.  Pon 
IN;  SiSri^t  v.  Seara,  106  Han.,  sn. 

In  the  constmctlon  of  wUla,  courts  luTfl  mi 
IfMted*  Mlidtade  to  protect  the  tnlemts 
h^n,  mod  atbt;  f^  Intendment  U  made  Id  their 
&Tor.  MooM  Y.  E«a»Bman,  Wlllea,  141;  Bo*  t. 
Badutt,  Cowp,,  S8S;  Aram  v.  JrMon,  8  Den. , 
4S6;  JSMuIar  t.  Mtriek,  7 W.  &6.,  884;  Xv<MV. 
fiorWi,  70  Fa.,  4SS;  1  Bedf.  Wills,  484, 485;  S 
Jinn.  Willi,  741,  Rule  V. 

Mr.  Edward  8.  Uuud,  for  appellee: 

Regarded  roerelj-as  n  suretr.  consent  whs  giv- 
«B  to  the  extendon  bj  the  Mill  of  Uia.  Beers. 
Mo  other  consent  was  of  anv  importance. 

CTTealuswaa  authorized  to  make  a  oontnct 
b;  which  the  estate  should  be  incumbered,  to 


a  settlemMt  a  power  to  i^se  £16,000  "bv 
mortgage,  annuity,"  or  "otherwise;"  itwasliekl 
he  munt  sell  the  estate  for  that  purpose. 

1  Sugd.  Pow.,  G14. 

Reguding  the  case  as  one  merelj  of  the 
cation  of  a  power,  there  was  no  defect  In  the 
uecution.  I  Lead  Cas.  In  £q.,  pL  1,  pp.  22B, 
an.  2S4,  S41;  JVofe*  to  TMeU  t.  ToUei.magBt 
V.  MOa.  1  StoTT,  4S6;  Oinf*  Com,  S  Coke,  17; 
ifaiMdniB  t.  Mavndrea,  10  Tes.,  2S8. 

Cnder  the  will  of  Mar7  Beers  her  estate  be- 
csuw  no  longer  a  iuretj  merely,  but  the  prin- 
cipal debiOT. 

Jfr.JiMtfMlkMhmrB  delivered  the  opinion 
«r  the  court: 

This  upeal  brings  into  review  a  decree  for 
the  foreclosure  of  a  mortgage,  of  real  estate  and 
•ale  of  the  mortgaged  premises,  attd  dismissing 
a  croas-bill  died  bv  the  wpeUanis,  praying  that 
the  mortgage  might  be  declared  not  to  be  a  lien 
«o  the  prenOsea  and  delivered  up  to  be  canceled. 

Tbe  mortgage  Id  question  was  dated  Febm- 
arf  U,  18M,  u>d  was  made  by  Cyrenlus  Beers 
and  Sfary  Beers,  his  wife,  to  secure  pajrmeot  of 
a  debt  due  from  the  husband  to  the  mortgagee, 
•cconllng  to  the  terms  of  his  bond,  ooDdltloned 
for  the  p«7meot  thereof  on  Febroary  24, 1874, 
with  Intereat  at  the  rata  of  eight  per  cent  per 
annum,  pttjable seml-annusllj.  Thetilletotbe 
real  estate  mortgaged  is  radted  in  the  mortgage 
to  be  in  the  wife. 

Maij  Beers  died,  leaving  a  will,  which  was 
dnlv  adioltted  (o  prabsle  In  March,  1879.  It  Is 
aafoIIowB: 

"  I,  Marr  Beers,  wife  of  CTrenius  Beers,  of 
Chicago,  <a  lawful  ace  and  sound  mind,  in  view 
of  tbe  uDoertaintv  (Ubnmau  life,  do  make,  pub- 
lUi  and  declare  uls  my  last  will  and  testament; 

First.  I  order  all  of  my  debts  to  be  paid,  In- 
dndlog  tbe  expenses  of  my  funeral  ana  lest  Ql- 


ssMed,  lobehddbyhimtntniBtfortl 
faigiisea,  porpoaw  and  tmsls.  and  no; 


thstistosaj:    torecelve  the  rents,  income  and 

Sroflts  thereof  durlne  his  life,  with  the  remain* 
er  to  mv  children  Mary  C.  Foster,  wife  of  0^ 
rinston  C.  Foster,  Rlsw  J.  Beers  and  Gbarlea 
O.  Been,  share  and  share  alike  to  than,  their 
heirs  and  asstnis  forever. 

But,  provided  that  said  Cvrenlus  Beets  may 
Incumber  the  ssme  by  way  oi  mortgage  or  trust- 
deed  or  otherwise,  and  renew  the  same,  for  tbe 
purpose  of  raising  money  to  pay  off  any  and  all 
encombrances  now  on  siud  property,  and  which 
trust-deed  or  mortgage  so  made  shall  be  asvsl- 
id  as  though  be  held  an  absolute  estate  In  said 
proper^. 

But  provided  further;  that  tbe  said  Cyrenlus 
Beers  may,  in  his  discretion,  duriog  his  life, 
sell  snd  dupoee  of  any  or  all  the  red  estate  of 
which  I  may  die  seised  or  possessed,  as  though 
he  held  an  absolute  estate  m  the  same,  snd  out 
of  the  proceeds  pay  any  of  the  incumbrances 
upon  any  of  the  property  of  which  I  may  die 
seized  and  possessed,  and  tbe  remainder,  over 
and  above  what  may  be  required  to  pay  the  In- 
debtedness upon  said  property,  the  same  being 
now  incumbered.to  re-inveet  in  such  way  as  be 
mav  see  prrjier,  and  from  time  to  time  to  sell 
and  re-lnveet,  m.cb  re-investment  to  continue  lo 
be  held  in  trust  the  same  as  tbe  estate  of  which 
1  may  die  possessed;  that  is  lo  say,  tbe  said 
Cvrenlus  Beers  only  to  have  tbe  use  during  his 
life  of  said  efltaie,  with  the  right  of  sale  and  to 
encumber  and  re-invest, tbe  remainder  after  his 
death  lo  go  to  my  children  and  their  heirs  for- 

Third.  I  hereby  appoint  said  Cyrenlus  Beers 
executor  of  this  my  last  will  and  testament,     rosgi 
hereby  waiving  from  him  all  ball  and  security,     l*""! 
as  I  have  a  right  to  do  under  the  statute  In  such 
cases  made  and  provided,  as  such  executor." 

Cyreoiua  Beers  qualifled  and  acted  as  execu- 
tor, administered  the  estate  fully,  and  was  die- 
chsr^  September  20,  1877. 

The  appellanls  are  children  and  devisees  of 
the  testatrix,  and  the  only  ones  interested  In  the 


his  Interest  to  them.  The  life  estate  of  Cyre- 
nlus Beers  was  determined  by  his  death,  on  or 
about  February  SC,  1876. 

The  accruing  interest  on  tbe  mortgage  debt 
bad  been  duly  paid  by  him  until  tbe  maturity 
of  the  principal  sum,  February  24, 1874,  when 
the  appellee  and  Cyrenlus  Been  entered  Into  a 
written  agreement  whereby  the  time  of  pay* 
ment  of  the  principal  of  the  mortnge  debt  was 
extended  and  postponed  until  February  34, 
187V,  Id  conslderatloo  of  the  oirreement  of  Cy- 
reoiua Been  to  pay  the  tame  when  due,  and  In- 
terest thereon  in  the  meantime  at  the  rate  of 
nine  per  centum  per  annum,  payable  sonl-an- 

This  extension  of  tbe  time  of  payment  of  the 
mortgage  debt  was  made  without  any  consent 
thereto  on  the  port  of  the  appellants. 

It  is  claimed  on  their  behalf  that,  as  ownen 
of  the  estate  mortgaged  by  the  testatrix  to  se- 
ctire  the  debt  of  her  husband,  Lbey  ore  in  the 
podtloD  of  sureties,  and  that  the  extension  of 
time  for  tbe  payment  of  the  debt,  without  au- 
thority from  them.  Is,  In  equl^,  a  discharge  of 
tbe  lien  of  tbe  mortgage. 

The  appellee  insists,  in  reply  to  this  claim, 
that  the  agreement  by  which  further  time  was 
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gven  for  the  payment  of  the  debt,  during  whicli 
t  mortnge  wob  cooUnued  In  force,  w  au- 
[3631     thorized  by  the  will  of  Meut  Been  and  blnda 
ber  devisees.    Whetber  this  be  mi  is  the  precise 
quesUan  we  are  required  to  decide. 

We  are  reminded,  at  the  outset  of  the  aixu- 
ment,  by  tbe  couoseJ  for  the  appellants,  uiat 
being  suretlM,  they  are  favorites  of  tbe  law; 
tbat  their  contract  is  (frtetMM'niijttnty  and  that 
nothing  is  lo  be  taken  a^inst  uem  by  intend- 
ment or  conitmcttoD.  ItiB  quite  true  that  "Tbe 
extent  of  the  liability  lo  be  incurred  must  be 
expressed  by  the  surety,  or  necessarily  com- 
prised in  the  terms  used  in  the  obligation  or 
COntiBCt: "  that  Is,  "  the  oblEgation  is  not  to  be 
extended  to  any  olber  subject,  to  any  other  per- 
son, or  to  any  other  period  of  time  than  is  ex- 
prcBsed  or  necessarily  included  in  It."  "  In  this 
sense  only,"  continues  Mr,  Surge,  law  of  Sure- 
tyship, 1st  Am.  ed.,  p.  40,  "must  be  under- 
stood tbe  expression  that  tbe  contract  of  the 
surety  Is  to  be  construed  strictly.  It  Is  subject 
to  the  same  rules  of  construction  and  interpre- 
tation as  every  other  contract."  Besides,  the 
rule  of  construction  applies  only  to  the  con- 
tract itself,  and  not  to  matters  coflnleral  and  in- 
cidental, or  which  arise  in  execution  of  it,  which 
are  1  o  be  governed  by  the  same  rules  that  apply 
in  like  circumstances,  whatever  the  relation  of 
the  parties.  So  that,  the  fact  that  the  appel- 
lants occupy  the  relation  of  sureties  cannot  con- 
trol the  determination  of  the  question  whether 
tbe  agrceroeot,  extending  tbe  time  of  payment 
of  tbe  mortgage  debt,  and  tbe  continuance  of 
the  mortgage  as  an  incumbrance  upon  tbe  es- 
tate, was  a  valid  execution  of  the  powers  con- 
ferred by  the  will  of  tbe  testatrix.  That  ques- 
tion must  be  answered  according  to  ita  own 
rules. 

It  is  further  said,  however,  on  the  part  of  uie 
appellants,  that  the  agreement  of  February  U, 
1874,  cannot  be  sustamed  In  support  of  a  con- 
tinuation of  the  mortgage  lien,  as  an  execution 
of  the  powers  conferreo  by  the  will  of  Mary 
Beers,  because  It  docs  not  appear  that  it  was  so 
intended  by  Cyreoius  Beers,  tbe  donee  of  those 
powers.  It  is  argued  that  the  agreement  of  ex- 
tension makes  do  reference  eitlicr  to  the  power 
or  to  tbe  property  of  tbe  testatrix,  which  is  the 
sulijecloi  the  power;  that  every  provision  con- 
tain«]  in  it  can  have  its  full  opcrauon  andcSect; 
that  is,  all  that  It  professes  to  do  or  provide  for 
can  be  done,  according  to  its  full  tenor,  wltb- 
f^a^.  out  rKferrine  the  act  lo  the  power,  and  by  re- 
1384]  ferringitsolely  to  the  individual  interest  of  Cy- 
reniuB  Beets,  as  tbe  debtor  of  tbe  appellee. 
This,  however,  on  an  examination  of  its 


the  day  named  therefor,  and  the  interart  ttio* 
onasstipulated,it  being  onderatood  that  00  bil- 
ure  to  pay  any  Installment  of  interest,  the  whole 
of  the  principal  snm  shall  thereupon  becone 
due,  and  may  be  collected  without  notice,  t» 
getber  with  aU  arrearages  of  Interest.  It  is  abo 
understood  and  agreed  netween  the  puliea,  (hit 
nothing  In  tbe  agreement  shall  opente  to  dii- 
chai^  or  release  Cyrenius  Beers  from  his  li»' 


ment  of  extension.  It  recites  the  indebtedness 
of  Cyrenius  Beers  to  the  appellee,  as  then  due 
"   inpaid;  that  he  bad  ap^ied  to  them  ■ 


Life  Insurance  Company  doth  thereby  eitend 
and  postpone  the  time  of  payment  of  the  prin- 
cipal sum  until  February  34, 18TB,  interest  to 
be  paid  thereon  at  tbe  rale  of  nine  per  centum 
per  annum;  and  in  condderadon  thereof  Cyre- 
nius Be«rs  agreee  to  pay  tbe  principal  sum  on 


bill^  upon  the  bond  originally  given  for  ibe 

Sayment  of  the  debt,  "  But  it  is  expressly  db- 
etstood  that  this  instrument  is  to  be  taken  n 


coUateral  and  additional  security  for  the  pay- 
ment of  said  bond."  It  Is  also  ec^venly  under- 
stood and  agreed  between  the  partiea  that  in  tke 
event  of  fwiare  on  the  part  of  Cyrentua  Been. 
"  to  fulfill,  keep  and  promptly  pwform,  as  «dl 
in  spirit  as  in  letter,  tiie  covenants  in  said  moit- 
gage  contained,  given  by  said  Cynnios  Beos 
to  said  Company,  then,  at  the  dedion  of  tbe 
said  Company,  "  tbe  whole  of  said  prindpal 
sum  in  tbe  condition  of  said  bond  mentiooed 
shall  thereupon  at  once  become  due  and  pay- 
able, and  may  be  collected  witbout  notice,  lo- 
geiher  with  all  accrued  interest  thereon  al  m£ 
rate  of  nioe  per  centum  per  annum,  auythisg 
hereinbefore  contained  to  the  cootiary  notwitli- 
slflnding." 

Taking  tbe  Insbnunent  in  all  lis  parti  ud 
looking  at  its  entire  scope  and  purpose,  it  mmi 
be  admitted  that,  notwithstandmK  its  ominoD   !'' 
of  any  direct  and  express  stipulation  of  tfau 


lawful  authority  to  do  so,  the  c 
lien  of  tbe  mortgage  as  security  for  tbe  peynMi 
of  the  original  debt,  vrith  the  Interest  rcaentd 
at  the  increased  rate  until  the  expiration  cd  the 
extended  time  of  payment.  This  eHect  wain- 
doubtedly  intended  by  tbe  parties,  and  this  iA 
tention  could  not  take  effect  except  in  virtne  ot 
the  powers  contained  in  the  will  of  Ibry  Been. 
Cyrenius  Beers,  as  debtor,  bad  no  power  loeoi- 
linue  the  mortgage  in  force,  nor  as  tenant  tot 
life  to  renew  It  as  a  mortgage  In  fee.  Vbk  \t  i 
demonstration,  therefore,  that  tbe  instnuncU 
must  be  treated  as  an  executlOD  of  those  pow- 
ers,  because,  if  it  cannot  otherwise  operate  le- 
coming  to  the  Intention  of  tbe  parties,  it  mnat 
be  referred  to  the  power  which  alone  can  mats 
it  effectual  in  all  its  provlsiona. 

The  rule  applicable  in  such  caaea.it  is  claimed. 
Is  that  deduced  as  the  doctrine  of  Sir  SImri 
Cltr^i  date,  6  Coke,  IT  b,  as  stated  by  1  Sotd. 
Pow.,  41T,  Tth  Lond.  ed.,  that  "  where  tbedi*- 
position,  however  general  it  may  be, will  be  sh 
solutely  void  if  It  do  not  Inure  as  an  execntioa 
of  the  power,  effect  will  be  given  to  It  by  thai 
construction."  Xr.  Chance,  howerct,  My*: 
"  There  are,  indeed,  in  the  case  dicta  appamtt- 
ly  to  this  effect,  that  If  the  iustrutnoitnrfef  not 
to  the  power  and  con  have  some  effect  t^  mesa* 
of  tbe  interest  of  tbe  party,  thonglt  not  oil  th« 
effect  which  the  words  seem  to  import,  stiD  the 
shall  not  Operate  as  on  execntioB  of 


the  power.the  intention  being  thoa  cootrsvoKd. 
It  appears  quite  clear,  however,  at  this  day.  aad 
a  reference  to  the  authorities  wiU,  it  is  ■pfs» 
hended,  show  that  it  has  been  ctmridend  oear 
for  neaiiy  two  centuries  that  the  rule  is  not  tbia 
confined;  Indeed,  itmaymUbeaakedwhy.Hl- 
mittinK  that  tbe  intention  can  be  diacoitnd  te 
pass  all,  the  intention  attonld  not  iHtevail  ia  ib* 
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oM  caM  u  wefi  u  in  the  otherT  Wb&t  lule  of 
1«w  or  coiutnictioD  wonld  be  Qienbr  vlol&ted?" 
Ctuwce,  Powen,  sec.  1097,  Vol.  3,  p.  13,  Lond. 
ed.,1881.  And  Sir  Edward  Sugdeasaid:  "And 
U]  nomtbaUmdlng  Sir  Bdwa/rd  (Xtr^i  CtiM.anln- 
tent,  Apparent  upon  the  face  of  the  inBtniment, 
10  diipoee  of  all  the  estate,  would  be  deemed  a 
infflcienL  reference  to  the  power  to  make  the 
instrument  operate  as  an  execution  of  it,  ina»- 
much  u  the  words  of  the  instnincDt  could  not 
o(berwi»ebea«d«fled.'*  2  8ugd,Pow.,ch.VI., 
»ec  ym,,  p.  413,  7lh  Lond.  ed.  In  the  pres- 
ent case,  as  we  have  seen,  the  legal  effect  and 
meaning  of  the  inatrument  cannot  be  satisfied 
wiiltout  treating  It  as  an  execution  of  the  pow- 
ers under  the  will,  for  Cyreniua  Boers,  merely 
a*  debtor,  u  mortgagor  and  as  owner  of  the 
life  estate  under  the  wiU  of  hia  wife,  conld  not 
lawfully  agree  to  keep  in  force  and  renew  a 
sioRgage  upon  the  estate  of  which  the  appel- 
lants were  oeriseea  in  remainder  In  fee. 

The  Supreme  Court  of  Illinois  in  the  case  of 
Punk  T.  Sggte*Uin.Vi  111.,  CIS.  had  the  question 
under  cooBideradon,  and  in  a  learned  opinion. 
In  which  a  large  number  of  authorltiea,  both 
T^gH'l'  and  American  la  reviewed,  disntrded 
even  themodifled  English  rule  oflater  date,  and 
■dopiad  that  formulated  by  Mr.  Jtiitice  btory 
in  &ags«  t.MUm.I  8toiT.427.  as  follows;  "The 
main  point  is  to  arrlTe  at  the  inlentioo  .vid  ob- 
ject of  the  donee  of  Oie  power  in  the  iustru- 
■Dent  of  execution,  and  that  beio^  once  ascer- 
tained, effect  is  given  to  it  accordingly.  If  the 
doDceof  the  power  intends  to  execute,  and  the 
mode  be  in  other  respects  unexceptionable,  that 
inientlon,  however  nuwifesled,  whether  direct- 
Itot  indirectly,  podtiTely  or  by  Just  implick- 
ucm,  will  make  the  execution  valid  and  opcra- 
ilTc.    I  aeree  that  the  intendoQ '  - 


power  must  be  ^tparent  and  clear  so  that  tLe 
transaction  is  not  fairly  susceptible  of  any  oth- 
7  IsterpMatlon.    If  it  be  doubtful,  undei 


thedrcninMaacea,  then  tbatdoubtwillpi_  __.. 
it  from  bring  deemed  an  execution  of  the  pow- 
er. All  the  authorities  agree  tliat  it  is  not  nec- 
essary that  the  intention  to  execute  the  power 
should  appear  bj  express  terms  or  rccit^  in 
the  iostromenL  It  is  sufficient  that  it  should 
uipear  by  words,  acts  or  deeds  demonstrating 
the  Intention." 

Tbe  rule  as  adopted  by  this  court  wsi  teiMly 
staled  br  Mr.  Jti»Ue»  Strong  In  delivering  ^ 
<^nloa  In  Btake  r.  .Oiinlt'ni,  08  U.  S.,  815-836 
tS3V.,  189-141],  In  this  form;  "  If  the  wUl 
contaioa  no  exprMMd  intent  to  exert  the  power, 
yet  if  it  may  rcasonablv  be  gathered  from  the 
gifts  and  directions  made  that  their  purpose  and 
object  were  to  execute  it,  the  will  must  be  re- 


ment  nnder  a  power  is  an  Intent  to  appoL 

rled  out,  and  If  made  by  will  the  intent  and  its 
execution  are  to  be  sought  for  through  the  whole 


In  tbe  case  of  Jfuntm  v.  Berdan,  SB  N.  J. 
Eq.,876,  ft  lisald:  "It  is  sumdent  If  the  Act 
staowa  Hut  the  donee  had  In  view  the  subject  of 
the  power." 

And  in  WMlt  r.  Htdf  .tS  N.  T.,  88S-393, 
Dtatio.Ck.  J.,  said:  "  This  doctrine  proceeds  up- 
on tbe  argnmenC  that  b;  doing  a  thing  whlufa, 
(■dependeotlj  of  Ibe  power, would  tw  nugatory, 
Bhe<ibe  doasee  of  the  power)eoitclQsi  vely  evinced 
her  inloatloa  to  eiecule  Ibe  power." 
IWD.  8 


And  in  SettaUv.  Wilmer,  183  Mass..  131-184. 
the  Supremo  Judicial  Court  of  Masaachusctts, 
in  reference  to  a  will  made  in  Maryland,wiiich 
was  the  domicil  of  the  lesiatvii,  but  the  provis- 
ions of  which  related  to  both  real  and  personal 
estate  situated  in  Massachusetts,  held  it  to  be  a 
valid  execution  of  a  power  contained  in  the  will 
of  her  father,  whose  domicil  was  In  that  State, 
although  it  would  have  been  otherwise,  licid  in 
Maryland.  Gray. (7.  Ji,  said;  "But  in  this  Com- 
monwealth the  decisions  in  England  since  our 
Revolution,  and  before  theStat  of  7  Will.  IV.. 
and  I  Vict.,  ch.  26,  section  27,  have  not  been 
followed;  the  court  has  leaned  toward  the  adop- 
tion of  the  rule  enacted  by  that  statute  as  to 
wills  thereafter  made  in  England,  namely;  that 
a  general  devise  or  bequest  sTiould  be  construed 
to  include  any  real  or  personal  estate  of  which  raegi 
the  testator  has  a  general  power  of  appointment,  1'*''°  I 
unless  a  contrary  mtention  should  appear  by  his 
will;  audit  has  been  adjudged  that  the  mere 
facts  that  the  will  relied  on  as  an  execution  of 
the  power  does  not  refer  to  the  power,  nor  des- 
ignate the  property  subject  to  it,  :iiid  that  the 
donee  of  the  power  has  other  property  of  his 
own  upon  which  bis  will  may  operate,  are  not 
conclusive  against  tbe  validity  of  the  execution 
of  the  power;  but  that  the  question  is  in  eveiy 
case  a  question  of  the  intention  of  tbe  donee  of 
the  power,  taking  into  consideration  not  only 
the  terms  of  his  will,  but  the  circumstances  sur- 
rounding him  at  tbe  time  of  its  execution,  such 
as  the  source  of  the  power,  the  terms  of  the  in- 
strument creating  it,  and  the  extent  of  his  pres- 
ent or  pastlntcrestinthepropcrty  subject  to  it." 

We  cannot  doubt  that  Cyreniiis  Beers,  in  the 
agreement  of  February  24,1874,  intended  toex- 
ert  whatever  power  had  been  conferred  upon 
him  by  tbe  wUI  of  his  wife  to  continue  in  force 
the  nortgtige  to  tbe  appellee,  as  an  incumbrance 
upon  her  estate,  for  the  reason  that  it  is  upon 
that  supposition  alone  that  it  can  have  its  due 
ligal  effect,  Ul  ra  tnaffii  valeat  quam  pereat; 
and  by  force  of  the  rules  which  we  have  seen 
ought  to  govern  in  such  cases,  we  hold  that,  if 
the  agreement,  as  made,  Is  within  the  scope  of 
the  power,  it  must  be  regarded  as  n  valid  exe- 
cution of  it. 

The  question  nexttobeconsidered.thercfore, 
is,  wbeUier  Cyrenius  Beers  was  empowered  by 
the  will  of  his  wife  to  consent  to  an  extension 
of  the  lime  of  payment  of  the  mortgage  debt, 
and  a  continuance  thereby  of  the  lien  on  the 
mortgaged  estate. 

It  is  to  be  observed,  in  the  first  place,  that  he  is 
made  exeoutorof  the  will,  tenant  for  life  for  his 
own  use  of  all  the  property  of  the  testatrix,  and 
trustee  of  tbe  legal  title.  Whether  bis  title  as 
trustee  Is  to  be  conKJderedasa  fee  simple  or  for 
life,  or  a  chattel  interest  only.  It  Is  not  Decessary 
to  decide.  Its  duration  is  to  be  measured  by 
the  nature  of  the  purposes  for  which  it  was  cre- 
ated, and  they  include  the  power  to  mortgage, 
to  sell  and  to  re-invest  in  his  own  name  as  trustee. 
And  it  is  not  vrithout  dgnlQcance,  although  of 
how  much  Importance  ia  not  material,  that  the 
remainder  in  fee  limited  to  tbe  children  of  the 
testatrix,  and  which  is  described  as  a  limitation 
of  all  the  estate,  of  which  the  testatrix  should  rsssi 
dle,teltedorpowesNd,issubsequeatIyrefeTTed  '  ' 
to,  as  what  shall  remain  after  the  death  of  the 
tenant  for  Ufe,  and  after  the  excrdae  by  him  of 
tbe  power  of  mongaging  or  selling  and  re-la- 
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vesting  hu  been  exerdsed  for  the  purpose  of 
DaylDK  tbe  lodebtedoesa  upon  Qie  property.  It 
u  xurtner  to  be  noticed  that  the  powers  to  mort- 
eve  and  to  mD  are  authorized  to  he  exercised 
Dy  him  for  the  purpose  ipeclfled  "as  though  he 
held  an  absolute  estate  In  said  propertj."  The 
flpecific  power  given  is  to  "  Incumoer  the  same 
bj  way  of  mortage  or  trust-deed  or  otherwiae, 
and  renew  the  same,  for  the  purpose  of  raising 
lone?  topaji  oSany  andallinciunbtanceaDow 
n  Bald  proper^,"  and  tlte  additional  power  to 


be  held  an  a1»oIutc  estate  to  tbe  same,  and 
of  ttie  proceeds  pay  auj  of  the  Incumbrances 
upon  any  of  the  property  upon  which  1  may  die 
•elsed  and  possessed,"  and  "the  remainder  over 
and  atmve  wliat  mar  be  required  to  pay  the  in- 
debtedness upon  stud  property,  the  same  now 
beingincumbered,  to  re-inTestiosuchwayashe 
may  see  proper,  and  from  time  to  time  sell  and 
re-invest,  such  re-investment  to  continue  to  be 
held  in  trust  the  same  as  the  estate  of  which  I 


may 

It  is  too  plain  to  admit  of  dispute  that  under 
these  ample  powers  CyrenlusBeeis  might  have 
secured,  by  a  new  mortgage,  a  loan  of  the  sum 
of  money,  at  the  stipulated  rate  of  interest,  nec- 
easary  to  payhia  Indebtedness  to  the  appellee, 
and  that  fie  might,  by  a  new  loan  from  Uie  ap- 
pellee Itaelf,  secured  by  anew  mortgage,  upon 
the  same  terms  and  for  the  same  time  as  granted 
by  the  agreement  ot  eilenaion,  have  raised  the 
money  and  discharged  the  mortgage  now  in 
suit.  Buch  a  transaction  would  have  been 
Itrlctly  within  the  letter  of  the  authoritv.  And 
yet  it  would.  In  fact,  have  been  ootblng  but 
what  wasaccomplishedby  the  agreement  of  ex- 
tension, namely:  a  continuance  of  the  old  loan, 
secured  by  the  old  mortgage,  for  a  new  term, 
and  at  a  higher  rate  of  interest.  The  two  trans- 
actions, thoughnot  the  samein  form, are  so  in 
substance,  aiid  a  substantial  execution  of  the 
power  is  all  that  la  required.  In  tbe  caae  of 
SuUaele  v.  Fladeate,  1  Ves.  &  B  471,  where  the 
[370]  power  was  to  convert  an  estate  into  money  and 
to  purchase  other  lands,  which  were  the  sub- 
ject of  theappointment,  the  Masterof  the  Rolls, 
Bir  Wm.  Grant,  no  conversion  having  taken 
place,  but  the  original  estate  having  been  ap- 
pointed, said:  "I  apprehend  that  equity  will 
uphold  an  appointment  of  the  estate  itself  as 
amounting  substantially  to  the  same  thing;  on 
wbicb  principle  it  Is  tliat  appointments  deviat- 
ing coD^derably  from  the  title  of  the  powers 
under  which  they  were  made,  have  frequently 
been  supported.'' 

The  power  to  incumber  tie  estate  "  by  wty 
of  mortgage  or  trust-deed  or  otberwlae,  and  re- 
new the  same,"  la  broad  enough  to  include  the 
Koewal  u>d  extension  of  an  existing  incum- 
tnanceaswell  as  tbe  creation  of  a  new  one;  and 
tills  1*  not  Inconsistent  with  the  declaration  that 
it  is  to  be  "for  the  purpose  of  ralring  money  to 


on  eilMtng  one,  to  avoid  the  nensaitT 
of  creating  a  new  incumbrance,  is,  we  Ihiiik, 
reasonably  and  fairly  to  be  implied,  as  equtDj 
within  the  intention  of  the  testatrix,  andwlihiD 
the  scope  of  tbe  powers  created  by  tbe  wiH 
The  extension  of  a  mortgage  debt  and  coniio- 
uance  of  a  mortgage  Uen  la  me  mode  of  in- 
cumbering  the  property,  and  may  be  a  step,  ind 
poaalbty,  under  some  drcumstancea,  a  very  im- 
portant and  neceaaaiy  one.  In  Neporing  for  in 
payment  and  eztingoishment.  Indeed,  it  iDi^i 
well  be,  as  the  transaction  sliowa  tbe  panialo 
it  BO  understood,  that  Cyrenioa  Been,  nniliDg 
in  himself  tbe  various  characters  of  prindpal 
debtor  and  joint  mortgagor,  and  of  executor  of 
his  wife's  will,  tenant  for  life  of  the  estate  de- 
vised, and  trustee  with  the  ample  powers  con- 
ferred upon  him  of  flmllng  with  tbe  incum- 
brance, was.  In  reality,  conatitnled  by  the  testa- 
trix, as  the  reprcGentotive  of  all  tbe  interesii  | 
created  by  the  will,  fully  authorized,  m  if  te  ' 
were  absolute  owner  of  tbe  esttoe,  even  ai  dw 
could  have  done  In  her  lifetime,  to  cwsent  to 
the  extension  of  the  time  of  payment  of  Iht 
>rtgage  debt  without  prejudice  to  tbe  mon- 
gase  security. 

TAert  it  tio  error  in  the  rteord,  and  (fa  itrm 
of  the  Circuit  Court  it  i^gtrmad. 
True  copy.   Test : 

Jamas  B.  UcKenner,  Clerk,  Sup.  Ooon,  V-  & 


SSTii 


d  of  the  eztBtuig  mortgagee  for  punctual 
payment  of  the  debt  secured,  and  to  prevent  tbe 
poesilde  sacrifice  of  a  forced  sale  to  satisfy  the 
demand,  if  not  comfdled  with;  an  object  which 
.  could  aawell  be  accomplished  by  extending  tbe 
existing  mort^ixe,  as  by  substitutluga  nev 
In  its  place.     Tbe  power  to  renew  a  mort 
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F  ERROR  to  the  Oiicult  Court  of  Uw  Uofted 
Btatea  for  the  Mortbem  District  of  Florida. 
The  history  and  facts  appear  In  the 

8tid«ment  of  tbe  caae  by  Mr.  Jvstice  Woods! 

The  plsiDtUtB  Id  error,  who  were  the  plaint- 
Ub  below,  brought  this  suit  In  the  drcnit  Court 
of  BBCunbU  County,  In  the  State  of  Florida, 
OD  Jannuy  37, 1876.  It  was  afterwards,  on  the 
petidon  of  defendant,  removed  to  the  Circuit 
Conrt  of  the  United  States  for  the  Northern 
District  of  Florida. 

The  declaration  alleged  that  the  defendant, 
or  before  AprU  1,  1874,  was  a  stockholder  in 
the  Pensacou  Lumber  Companv,  a  corporation 
organized  in  the  State  of  New  York,  under  the 
noTldona  of  an  Act  of  the  Legislature  at  that 
State,  poised  FebruOT  17,  184tj,  entitled  '-  An 
Act  to  Authorize  the  Formation  of  Corporations 
for  ManutactuiW,  Hloing,  etc.,  Purposes," 
and  various  amendments  thereof ;  that  the  de- 
fendant was  the  holder  of  $79,000  of  the  stock 
of  said  company.the  entire  stock  being  $800,000; 
that  the  compeof  carried  on  business  vid  bad 
an  office  ana  an  agent  in  said  County  of  Es- 
cambia, State  of  Florida;  that  the  company, 
while  the  defendant  was  the  holder  r>f  the  stock 
aforesaid,  became  largely  Indebted  to  the  plaint- 
iffs, wbidi  indebtedness  was  evidenced  by  two 
prondssoiT  notes,  one  for  fS.OOO,  dated  Septem- 
ber 11, 18M.  and  one  for  «6,H6.30,  of  like  dale, 
and  an  account  stated  for  |2,04«.4T:  that  the 
pmntlfff  on  February  16, 1879,  Instituted  their 
suit  In  the  Circuit  Court  of  said  E^mUa  County 
against  the  said  company  to  recover  the  amotmt 
doe  on  said  notes  snd  sccount,  and  on  March 
16, 1875,  Judcment  waa  rendered  by  said  court 
in  fsnv  of  pblntUEs,for  the  sum  of  (14,130.50 
and  costs;  uuU  the  company  having  been  ad- 
fiidged  baokrupt  I7  the  Vrdted  States  District 
Comt  for  the  Soutliem  District  of  New  York 
In  the  year  16VB,  its  property  could  not  be  taken 
tn  esecmon  to  laU^y  said  judgment,  neverthe- 
ICM  an  eiecatlon  was  issued  thereon  and  — 


njpt  oonit,  at>d  Ita  proceeds  woutd  not  mora  than 

pay  the  Goaa  of  the  bankrupt  proceedings,  leav- 

g  nothing  to  be  applied  to  the  payment  of  anid 

rtor  daimaof  other  creditor*  sgaiost 


the  rtockhoUertwereiev^ailyiodimuailylla- 
Ue  lo  the  credilon  of  Um  company  to  an  amount 
equal  to  the  tmoont  of  stock  held  by  them  re- 
^ectlvely  for  all  debta  and.  contracts  made  by 
such  company,  untU  the  whole  amount  of  caid- 
ta]  stock  flied  tad  limited  by  such  companv 
should  hsv»  been  paid  in,  and  a  oertlflcate  tbere 
of  mads,  signed  and  sworn  to  by  the  president 
of  said  cnDpsny  and  m  majority  of  its  trustees. 


d  cnDpsny  and  m  majority 
soa  recorded  in  the  office  of  the  clerk  of  the 
county  where  the  boitaieaa  of  the  company  was 
carried  on.  It  to  averred  that  the  company 
biled  to  comply  with  the  said  provision*  of  the 
Act,  and  did  not,  tij  its  prealdetit  ands  major- 
ity of  tls  trustees,  tnake,  sign,  swear  to  and  re- 
oonl  said  certiflcale.elther  hi  the  Coun^  of  Mew 
Torfc,  the  county  ta)  which  the  operation*  of  said 
eompimy  were  by  ItssrticleetoMcarriedon,  or 
In  Ibe  ssid  County  of  EscsmUs,  tn  which  the 
eompany  curled  00  bnaineas,OTin  anywise  as  re- 
qnlied  by  the  Ad,  so  as  to  eiempt  Oie  defend- 

100  r.  s. 


ant  from  hi*  Individual  llabilllT.     

the  declaration  alleged,  the  defendant  became 
liable  to  the  plalntUu  for  the  said  debt  snd  con- 
tract made  by  the  company,  and  the  plaindfls 
claimed  $38,000. 

The  defendant  filed  six  pleas,  to  some  of  which 
the  plaintUts  demurred  and  to  others  fllad  repli- 
cations. The  defendant  filed  a  rejoinder  to  one 
of  tbe  replications,  to  whlcb  the  plafniiSs  de- 
murred. 

Thecsusewss  heard  upon  the  several  demur- 
rers, and  the  court  rendered  the  following  judg- 

"This  cause  came  on  to  be  heard  upon  the 
plalntiSs'  demurrers  to  defendant's  firat,  sec- 
ond, fifth  and  sixth  pleas,  and  to  defendant's  re- 
joinder to  plaintifb'^  replication  to  defendant's 
third  Dies,  and  the  court  having  determined 
that  the  plalntUfs'  declaration  to  uiEuffloient  In 
law,  it  is,  therefore,  considered  by  the  court  that 
plftintiffa  take  nothing  by  their  said  suit,"  etc. 

From  thto  Judgment  this  writ  of  error  to  pios- 

if(wn.E,A.P«R7and  WHkinion  OaH.toT 
pUinUir  in  errcr: 

The  defendanf •  UabOIty  can  as  well  be  en- 
forced in  Florida  as  In  New  Xotk,  under  the 
statute  of  which  Stale  Idt  UabiUV  to  fixed. 

Dennick  v.  B.  B.  Cb.,  108  U.  S.,  11  (XXTI., 
489). 

It  to  t^  the  courts  of  New  York  well  settled 
that  the  stockholder's  Uablll^,  such  as  in  thto 
case  to  sought  to  be  enforced,  to  not  In  the  nat- 
ure of  a  p^ial^,  but  to  to  be  enforcod  as  a  con- 
tract. 

AUm  V.  SfnaU,  3  Wend.,  888;  JTos*  v.  Oof- 
bv,  3  Hill,  S6C;  Sailtu  v.  Banei^.  8  HOI,  188; 


htigh,  1  N.  T-,  47. 

'The  provision  that  the  plalntKb  must  first 
obtain  judgment  against  the  company,  doe*  not 
affect  Ukelr  rights  to  thepersonat  liability  of  the 
defendant  stockholder. 

It  simply  defers  the  remedy. 

Coming  v.  McOulUtugh  (*uj>ra);  Horger  v. 
MeOulitnigh  (mpra);  Mm  v.  Oaklm  (supra); 
Antr.  &  Ames,  Corp.,  sec  Oil,  tMfe  8. 

MeMTt.  MIcIumI  lb  Woods,  0.  W.  Jmet 
and  R.  L.  Vampbell,  for  defendant  in  error: 

The  judgment  of  tbe  Supreme  Court  of  ^or- 
ida  upon  tfie  writ  of  error  presented  no  obsta- 
cle to  the  removal  of  the  cose,  under  the  Act  of 
March  8, 1879. 

J3*in((v.  Phdpt,  lOBU.  8. ,808 (XXVI.,  1078). 


proved  in  the  judicial  tribunato  of  the  United 
Utates,  whose  jurisdiction  to  Invoked. 

BrneiU  v.  PAelpt  (*wra);  Sing  v,  WorMno- 
bm,  101  U.  8.,  44  (XXTI..  tea). 

The  Circuit  Court  of  the  United  States  was 

)t  bound  to  follow  and  repeat  the  judgment 
of  the  state  conrt  upon  the  demurrer  to  the  dec- 
laration, when  tbe  raffldeocy  of  the  latter  was 
again  questioned  upon  demorren  to  tbe  subse- 
quent plesdings. 

A  demurrer  seeks  the  flist  fault  In  pleading. 

7;»TVr.  T^ifanon.  WU.  S.,  160  (XX1II..5W). 

It  to  well  settled  that  no  Stole  will  enforce  pen- 
alties imposedbythetowaofotberSlates.  Such 
laws  are  onlveisally  considered  o*  having  no  ex- 
traterritorial operation  or  ellscL 

M7 


,yCoogIe 


SuFBEU  OoDBi  OT  TEX  Ubttkd  States. 


Fint  Xa.  Bk.  T.  Ftiee,  83  Hd.,  493;  JVbb  to 
Btory,  Gonfl.  L.,  10  WbeaL,  128,  8th  ed.,  846; 
&«y»  v.RB.  Co.,  87  Wto..  883. 

Wben  k  atstute  confers  k  ilghl  and  imposes  a 
liabilitj,  without  proriding  a  distinct  remedv, 
the  common  law  supplies  an  adequate  Temeay 
by  givioK  to  a  partj  an  appropriate  action.  But 
it  la  equally  well  settled  uat  when  a  statute  con- 
fers a  right  and  prescribes  a  remedy,  that  rem- 
edy and  that  onlj  can  be  pursued. 

KtunUlon-v.  Acktea,  8  Cuah.,  97;  AiHard  v. 
BaOeg,  20  WalL,  637  (87  U.  8.,  XXn.,  37S5. 

The  lialrility  set  forth  in  the  declaration,  be- 
ing in  the  nature  of  a  penalty  imposed  by  a  stat- 
ute of  New  York,  cannot  be  enforced  in  Flor- 
ida. E^Uea  T.  MeLean.  \%  Allen, 
Hayden,  1  Hot  "^^  ^ '  °°"  " 
Smith,  8  Dutch. 
Priet,  83  Md.,  487;  GaU  v.  Eastman,  7  Met, 
14;  8taie\.  Jofin.bOhio.Sn;  CaMeT.MeOune, 
26  Mo.,  871;  iairier  r.  Burl.  7  Ohio  St  ,  341; 
Dane  t.  Bant  Mfg.  Cb.,  14  Gray.  488;  MenA. 
Bk.  V.  Blitt,  1  Rob.  N.  T.,  891. 

The  declaration  is  bad,  because  it  does  not 
show  that  the  liabiliiv  it  sets  up  had  been  fixed 
aud  made  actiooable  by  legal  proceedings 
against  the  corporation  In  the  State  of  Kcw 
York. 

Statute  of  N.  Y.,  sees.  10,  24. 

These  sections  diow  that  it  \\.  thr.  rcuni  of 
tbeji./a.  unsatisfied,  which  makes  the  l.ibility 
of  the  stockholder  absolute,  fijied  and  action- 
able. 

To  have  that  effect,  the  execution  must  nec- 
essarily be  issued  by  the  court  of  the  State, 
which  declares  by  statute  it  shall  have  -siicli  ef- 
fect, as  only  the  statutory  remedy  can  be  pur- 

Pollard  V.  BoiUs.  20  Wall,  520  (87  D.  8.. 
XXn.,  878);  KnowUon  v.  AelJey  (»upra). 

The  force  and  effect  of  an  execution  issued 
by  a  Florida  court,  against  a  New  York  Coipo 
ration,  must  be  determined  by  the  laws  of  Flor- 
ida, not  those  of  the  State  of  New  York. 

Stoiy,  Confl.  L.,  sees.  666-9;  Ilinkley  v.  Ma- 
nan,  a  Mason,  88. 

The  case  made  by  the  declaration  and  the 
alxih  plea,  upon  the  demurrer  to  the  latter,  is 
not  the  subject  of  a  common  law  action,  but  of 
a  bill  in  equi^. 

See,Iferry  T.  I\iin«in,93  U.  a,  156  (XXm., 
687);  PoUord  t.  BaiUg  {ivpra). 

Mr.  .Autics  Wooda  delivered  the  opinion  of 
the  court: 

The  only  question  arising  upon  the  record  is 
whether  the  ucclaration  presents  a  cause  which 
entitles  the  plaintifFs  to  recover  in  this  action. 
This  was  the  question  considered  bv  the  court 
below,  and  upon  what  it  deemed  the  insufficien- 
cy of  that  declaration  its  Judgment  was  ttased. 
The  sufficiency  of  the  pless  and  rejoinder  were 
not  considered,  for,  If  the  declaration  was  bad, 
the  question  whether  the  pleadings  of  the  de- 
fendant were  good  was  an  immaterial  one.  If 
the  picas  and  rejoinder  of  the  defendant  had 
been  adjudged  good,  that  wotUd  not  have  been 
a  final  Judgment  to  which  a  writ  of  error  would 
lie,  but  the  plaintiffs  would  have  had  leave  to 
repi  V  and  surrejoin.  We  are,  therefore,  limited 
to  the  consideration  of  the  auiBciency  of  the 
declaration. 
908 


The  liability  which  this  suit  was  bno^  to 
enforce  aiisee,  as  the  plaintiffs  contend,  ce  iht 
10th  section  of  the  Act  mentioned  In  thedMiita' 


Act  to  Authorize  the  Formation  of  Cmpoca- 
tIonsforHanufactuTing,etc„Putp(weB.°  lit* 
10th  section  of  the  Act  and  the  11th  aui  34tb. 
which  also  have  reference  to  the  lialality  of 
stockholders  of  the  companv,  woe  as  f<dki«i: 

"Sec  10.  All  the  atockholden  of  eveiycwi- 
pony  Incorrwrated  under  this  Act  shall  be  kto- 
ally  Individually  liable  to  the  crediton  of  the 
company  in  which  they  are  stockholden,  to  u 
amount  equal  to  the  amount  of  sto<^  held  bf 
them  respectively,  for  all  debts  and  contract! 
made  by  such  company  tmtil  the  whole  amooai 
of  capital  stock  filed  and  limited  by  such  ctoi- 
pany  shall  have  been  paid  in,  and  a  cenificaie 
thereof  shall  have  been  nmde  and  recorded  m 
prescribed  In  the  following  section : 

Sec  11.  The  president  and  a  mniority  of  Ibe 
trustees,  within  thirty  daya  after  tlie  paymcsi 
of  the  last  installment  of  the  capital  stock  » 


fixed  and  Uailled  by  the  company,  shall  maks 
a  certificatestating  the  amount  of  the  capitals 
fixed  and  paid  in,  which  certiftcate  shall  be 


Ginned  and  sworn  to  by  the  president  and  a  ma- 
jority of  the  trustees;  and  they  shall  within  the 
said  thirty  days  record  theaameinibeotBced 
the  countf  clerk  of  ihe  county  wherein  die  ba» 
neas  of  said  company  is  earned  on. 

Sec.  24.  No  stochhoUer  shall  be  p 
liable  for  the  payment  of  any  debt  <x  . 
by  any  company  formed  under  this  Act,whkli 
is  not  to  be  paia  within  one  yearfrom  ttieiine 
the  debt  is  contracted,  nor  unless  «  suit  fix  tte 
collection  of  such  debt  shall  be  brought  agiind 
such  company  within  one  year  after  the  deU 
shall  become  due;  and  no  suit  shall  be  brcngbt 
against  any  stockholder  ■  •  •  nnlilan  ei- 
ecuti  on  against  the  company  shall  have  heart' 
turned,  unsatisfied,  in  whole  or  in  part." 

Section  12  of  the  Act  will  also  throw  mm 
light  on  the  present  controversy.  It  providol 
That  within  twenty  days  from  January  fint  is 
every  year  every  company  organiied  undo-  te 
Act  should  mese  a  report,  which  shouMte 
publishe<l,  which  should  state  the  amount  of  tl« 
capital  of  the  company,  the  proportion  paid  in, 
and  its  exisUng  debts,  and  which  should  tw 
signed  by  the  president  and  a  maJoriW  of  the 
trustees,  and  verified  by  the  c:  th  of  tne  ptM- 
dent  and  filed  In  ibe  office  of  the  derk  of  tke 


fall  to  do  so,  all  the  trustees  of  the  company  » 
failingshoold  be  Jointly  and  aeveiiilly  liable  fff 
its  debts  then  existing. 

The  defendant  contended  on  aevenl  oeiiBdi 
that  the  declaration  set  out  no  cause  of  acdoa 
on  which  the  suit  could  be  maintained  sgwart 
him.  The  first  ground  was  that  the  liaUn^f' 
the  stockholdeia  under  section  10  of  the  Act 
under  which  tbe  company  was  oreanind,  lod 
which  the  suit  was  brou^t  to  enuffce,  was  is 
the  nature  of  a  penally  and  could  not  t«  e^ 
forced  In  any  court  sitting  beyond  Ihe  Umiti  m 
the  Stale  by  whidi  the  law  was  passed. 

It  Is  well  settled,  and  Is  not  denied  by  pUnl^ 
UTe  counsel,  that  the  penal  laws  of  one  SuK 
can  have  no  operation  in  anotbv.  "nej  »* 
ifrictly  local  and  affect  nothing  motelhan  Ih9 


.,Coe>^lc 
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can  react).  7^  Antdopg,  10  Wlieat.,  H;  &»- 
•fflev.  OantUld,  14  Johuj.SSS;  TRr»(iirn  IVon*. 
(b.  T.  KilderJioutt,  87  N.  Y,,  480;  i>mnion  T. 
ftmfa,aON.  Y..  5e2;irimryT,6Sijyean(,  18N. 
H.,  821;  Story.  Ckmfl.  L.  (Bth  ed).,  sec.  821. 

Upon  thUbronchof  the  case  the  question  tor 
folntion  U,  therefore,  whether  the  indiTidua) 
liability  of  itockhoMen  provided  for  by  see- 
tioDlO.  aboveqnoted,  i*  in  the  naCore  of  apen- 
■1^,  or  whether  it  is,  as  plaintiffs  (wntend.based 
on  a  contract  between  tne  stockholders  and  the 
creditors  of  the  company. 

We  think  the  liaullty  imposed  by  section  10, 

■mUKCt.    Tbeslock. 

. J    iw  by  that  section 

,  indlndlTidnaUy,  llsble  with- 
in c^taln  limits  to  the  creditors  oi  the  company 
tor  Its  debts  and  contntcte.    Everyone  who  be- 


when  these  events  take  place  does  not  cbange 
tta  nature  and  make  that  a  penalty  which  would, 
without  sach  limitation,  be  a  liability  founded 
on  contract. 

Buch  has  been  the  construction  given  to  kc- 
Hod  10  by  the  Court  of  Appeals  of  New  York. 
In  the  case  of  Wila  v.  Sitylam,  «  K.  T.,  ITS. 
that  court  had  under  considereiion  sections  10 
and  IS  of  the  Act  under  which  the  Pensacola 
Lumber  Cominny  was  orgnnlzed.  The  com- 
plaint alleged  the  liability  ot  the  defendant, 
both  as  a  stockholder  under  eection  10  and  as  a 
trustee  under  section  12.  The  complaint  was 
dismurred  tn,  on  the  ^nnd  that ' 
improper 

.   iemnrrer. 

its  jttdftment  It  said: 

"The  cause  of  action  Hfainat  the  defendant  I 
•  Mockholdcr  consists  of  tiie  debt  and  the  lia- 
bility created  bv  statute  against  stockholders 
where  the  stock  bat  not  been  ptlA  In  and  a  cer- 
tiflcst*  of  that  fact  recorded.  In  effect  the 
Matal«  In  mch  a  case  withdraws  the  protection 
of  the  corporadon  from  the  stockholders, 
rccards  them  liable  to  the  extent  of  the  amount 
of  tbeir  stock  as  copartners.  Cominf-  "*- 
CuUoftsh,  1  N.  Y..  47.  The  all^tioni 
oocnplninl  are  sufficient  to  eatabRsh  a  perfect 
.cause  of  action  OKsinst  the  defendant  as  a  stock' 
bolder,  primarily  liable  for  the  debts  to  the 
amount  of  hU  stock. 

Th«  allegation*  against  the  defendant  u 
trustee  also  constitute  a  distinct  and  perfect 
cause  ot  action, but  of  an  entirely  different  cbar- 
act/T.  Here  the  liability  is  crated  by  statute, 
mod  la  In  the  nature  of  a  penalty  Imposed  for 
neglect  of  duty  in  not  Ming  a  report  showing 
the  aitontion  of  the  company.  The  object  of  the 
action  la  the  eune,  eti..-  the  collection  of  a  debt, 
boi  the  liability  and  the  grounds  of  it  are  en- 
tirely dEsUnct  and  unlike.  That  there  are  two 
cause*  ot  action  In  this  complaint  seems  too 
clear  to  tmuIto  much  argument  The  first 
csuse  <rf  action  against  tbeoefendant  as  a  stock- 
bolder  to  «n  action  on  contract  The  dx  years' 
Statute  at  Limitation  applies.  1  N.  Y.,  «w^. 
TiMdIrfaodant  is  entitlea  to  contribution.  But 
1  to  the  action  against  defendant  as 
kla  court  held,  in  JUsrtA.  Bk.  v.  BUh, 
as  a.  Y.  4tS,  that  the  three  yean'  Statute  of 
IWO.S. 


Limitations  applied  under  the  following  pro- 
vision of  the  Code:  'An  action  upon  a  statute 
for  a  penally  or  forfeiture  when  the  action  la 
-".ven  to  the  party  aggrieved.' " 

Thisdecision  Is  upon  the  precise  point  of  Itie 
controversy  in  this  case.  It  dcclsres  that  the 
liability  such  as  that  which  the  plaintiffs  in  this 
action  seek  to  enforce  la  one  aiising  upon  con- 
tract, and  is  not  In  the  nature  of  a  penally. 
This  decision  ha*  never  been  modified  or  over- 
ruled by  the  Ctourtof  Ai^>eals  of  New  York. 

We  uink  this  la  a  case  where  the  connlnic- 
tion  of  the  state  court  is  entitled  to  great  i  I  not 
conclusive  weietat  with  us.  It  is  the  settled  con- 
struction of  a  uiw  of  the  State  upon  which  the 
rights  and  liabilities  of  a  large  number  of  its 
cltlMnsmust  depend.  If  the  liability  of  aalocb- 
holder  undersectionlOarisesuponconlract.ilie 
six  years' limitation  applies  to  it;  if  the  liability 
is  in  the  nature  of  a  pmal^,  the  three  years' 
limitation  applies.  It  is  clear  that  confusion 
and  uncertainty  would  result  should  the  State 
and  Federal  Courts  place  different  construciioDs 
on  the  secUon.  Such  a  result  ought,  if  possi- 
ble, to  be  avoided. 

It  is  true  that  this  decision  was  made  after 
the  defendant  had  become  a  stockholder  In  the 
Pensacola  Lumber  Company,  but  there  bad 
been  DO  previous  contrary  decision.  As  said  by 
this  court  In  Burgeti  v.  Seliffman  [ante,  350], 
"Even  in  such  cases,  for  the  sake  of  harmonv 
and  to  avoid  confusion,  the  Federal  Courts  will 
lean  towards  an  agreement  of  views  with  the 
slate  courts.  If  the  question  seems  to  them  bal- 
anced with  doubt." 

It  this  wereacasearlsinglnthe  Stale  of  New 
York  we  should  therefore  follow  the  construc- 
tion put  upon  tlie  statute  by  the  courts  of  that 
State.  The  circumstance  that  the  case  comes 
here  from  the  Btale  of  Florida  should  not  leave 
the  statuteopeo  to  a  different  construction.  It 
would  be  an  anomaly  for  this  court  to  put  one 
interprelntion  on  the  statute  In  a  caw  arising  in 
New  York  and  a  different  interpretation  in  a 
case  arising  In  Florida.  Our  conclusion,  there- 
fore, is  tiiat  this  action  was  not  brought  to  en- 
force a  liability  in  the  nature  of  a  penalty. 

The  right  of  the  plainiiffs  to  sue  upon  tbislia- 
billty  In  any  court  having  jurisdirlion  of  the 
subject-matter  and  the  parties  is,  therefore, clear. 
Ifenniek  y.  S.  S.  Co.,  108  U.  S.,  U  fXXVl., 

liie  next  contention  of  the  defcnilnnt  is  that 
the  recovery  of  a  judgment  against  tlie  com- 
pany in  the  Stale  of  Now  York  on  the  debt  due 
the  plaintiffs,  and  the  JMue  of  an  execution 
ther«on,  returned  unsnlisfled.  Is  a  necciisiiry 
COtldition  to  the  liability  of  the  defendant;  anil 
as  the  declaration  only  avers  the  n.'covery  ol  s 
judgmentin  the  Stale  of  Florida  it  is  insutllcicnl. 

It  appears  from  the  dcclnration  lliat,  before 
the  year  allowed  bv  section  24  of  the  stutuic.  for 
bringlag  suits  agn(nst  the  company  on  tlie  dcliis 
due  Uie  plaintiffs  bad  expired,  the  company  liiul 
been  adjudicated  a  bankrupt  by  the  District 
Court  of  Uia  United  States  for  the  Soutlicrn  Dis- 
trict of  New  York;  that  all  its  property  liadliceo 
sold  and  the  proceeds  thereof  were  insufhclenl 
to  pay  the  costs  and  expenses  of  the  bankruptcy 
proceedings. 

Although  It  has  been  held  by  the  Court  ot 

Appeal*  hi  the  case  of  Bank  v.  Mm,  80  N.  Y., 

8^1,  that  a  Judgmeui  In  a  court  ot  the  Stale  ot 
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Sdpeemx  Court  or  the  TJnitsd  BxATxa. 


New  York 

a  stockboldvunileri 

[380]     coiMlderatlon,  yetthe  Bome  court,  in  the 

Sb^iagtM  T.  BDVitaitd,  08  N.  T.,  871,  held 
that  In  an  sctlOD  brouj^bt  to  charge  a  detendant 
as  Btockbolder  In  a  company  organked  under 
the  same  law,  aa  ad^dicatioii  in  bankruptcy  of 
the  company  excused  a  compliance  with  the 
condition,  which  required  a  suit  to  be  brought 


covered  and  a 


condusiTe  o(  the  question  under  cowdderation. 
The  object  ot  section  24  was  to  compel  the 
creditor  to  exhaust  the  assets  of  the  company 
before  eeekinsto  enforce  the  liability  of  the 
stockholder.  Wheti  the  declatatloii  shows  that 
this  was  done,  and  that  a  literal  performanceof 
the  condition  would  bare  been  vaiu  and  fniil- 
less,  the  perfonnance  of  ihe  condition  may  well 
be  held  to  have  been  excused. 

Lastly,  It  la  objected  that  the  declaraiion  seta 
out  a  case  whicli  should  have  been  prosecuted 
in  equity  and  not  at  law.  There  is  no  ground 
for  this  objection  to  rest  on.  In  the  cases  of  i 
iWianiv.Bafl«.20WaU.,B20[e7D.S..XXII.,  I 
87«],and  r«rTyT.ZWman,92U.6.,156[XXlII., 
68T|,  to  which  we  are  referred  in  its  support.the 
liability  of  the  stockholders  was  in  proportion 
to  the  stock  held  by  them.  Each  stockholder 
was,  therefore,  only  liable  for  his  proportion  of 
hia  debts,  Tlils  proportion  could  only  be  as- 
certained upon  an  account  of  the  debts  and 
stock,  and  ti  pro  rata  discrlbutton  of  the  indebt- 
edness among  the  several  slockholdem.  This, 
the  court  held,  could  only  be  done  by  a  luit  in 
equity. 

But,  In  this  caae  the  statute  makes  every 
Mockbolder  Individually  liable  for  the  debta  of 
the  company  for  an  amount  equal  to  the  amount 
of  his  stock.  This  liability  b  fixed  and  does 
not  diroend  on  the  liability  of  other  stockhold- 
ers. llierelsnonecesBity  for  bringing  in  other 
stockholders  or  credllora.  Any  creditor  who 
has  recovered  Judgment  against  the  company 
and  sued  out  an  execution  thereon,  which  baa 
been  returned  unsatisfied,  may  sue  any  stock- 
holder, and  no  other  creditor  can.  Sucbactlons 
are  maintained  vrithont  objection  in  the  courts 
of  New  York  under  section  10  of  the  statute  re- 
lied on  In  this  caae.  Bh^ington  v.  Rotdand 
.r.^-,-,  («*p™);  ffitot  v.  Suudom,  M N.  T.,  178:  -ffa»- 
[381]     dyv.iirapw,  88N.T.,B84;  Baniv.BlUi.li., 

We  have  considered  all  the  obJectlonB  made 
to  the  declaration.  In  ouropinion  none  of  them 
are  well  foimded. 

Our  eandtuian  it,  Oten^we,  Oiai  Oi»  deelara- 
Htm  VM  »\^k(mt,  and  it  fcUo\M  thai  Oiejiidg- 
tMTit  t^Qta  CXraiit  Court  aeelarit^  it  iTuumeitnt 
muitbimgned.andt/iteauMtremattdedjorflir- 
ther  praeMtHnfft  in  eet\f6nnitti  uttA  thit  optaion. 


Ttacaaeotjohn  I.Aibimntal.,T.AdnaO. 
Cimn.No.  1  S3,ls  in  aD  respecta  atanllar  to  die  case 
Just  decided,  and  waa  aubmittad  on  the  same 
arguments  and  briefi.  TTujvdgmttaittOateate 
mutt,  thereon,  b»reterted,mtd  Ihtcoute  remand- 
tdio  the  Oireuit  Court  ptr  ffirOur  proceedingi, 
970 


'n  wnfarmimviith  Oie  opinion  anntmnetdin  Af 
■Jite  No.  Itl. 
Traeoopj.  Teet: 

Jamea  H.  UoKennef ,  Qeck.  Sup.  CDni^  D.L 


TERSE  HAUTE  AlO)   INDIASAPOUK 

RAILWAY  COMPANY,  iV-  *•  Sn., 

e. 

ISAAC  J.  STBUBLE. 

(See  a  C  Beportar^  ed.,  m-MJ 

itenuKKi  on  eumtraet. 

1.  Where,  In  oonsldcratlon  tliata  pai^viDknpa 

"--i:!!  Tan],  a  railroad  ootDpaoroontiBA to ■-" 

)  stock  coming  over  Itaroadto  ' 


stock  Tan],  a  railroad  oompaor  oonbi 

"-"  ""Ck  coming  over  Ita  read  t-  ■■■- 

may  be  ■peolall)' ordered 

pars  orDwaeia,iheoomHui7iBl 

TOT  failure  to  send  sooh  abook  at  aneed. 
&  TbeaotlonnrihecoartbeloirlanA 
trial  itootsabjeotto: — ■ 


El  ERSOR  to  the  Circuit  Court  of  the  Unitad 
Btates  for  the  Eastern  District  of  IDssonrL 
The  biBtory  and  facts  of  Uie  case  appear  la 
the  opinion  oc  the  court 

Mutrt.    too.  G.  Wnilaaaa  and  Jnt.  B. 
Bounaan,  forplaiatiff  in  error. 
Mr.  iaS.  CbMudXmr,  for  defendant  la  enor. 

Mr.  JwUee  H«irlwi  delivered  the  opiiiiiM<< 
the  court; 

This  action  « 

fendant  in  erro: ,  ^ .    

leged  breach  of  a  written  contract  entered  lata 
between  him  and  the  Terra  Haute  and  Indiaa- 


is  brought  by  Struble,  (be  de- 
to  recover  damages  (or  an  al- 


By  the  contract  in  tiuestion, Struble  obligated 
himself  to  build  and  Keep  In  good  order  on  bb 
leased  grounds.  In  East  St.  Louis,  niinois,  all 
necessary  stock  yards  and  feeding  pens  anitablt 
for  the  reception,  feeding,  baiKiluig,  toadlng 
and  unloading  of  live  stock  which  ni^t  M 
shipped  or  transported  over  the  Terre  Banta 
and  iDdlanapolis  Railroad  to  and  from  "EmOi  Sl 
IjOuis;  to  receive  and  tmloadaUhve  stopover 
that  road;  to  collect  all  freight  and  charges  on 
same,  and  pay  over  to  the  Company  or  its  au- 
thorized agents  all  moneyaso  coltected;  toorda 
from  the  proper  agent  of  the  Compai^y  all  can 
necessary  for  the  tranaportation  o(  nt«  stock 
from  East  St  Louis;  to  load  in  a  proper  manner 
all  live  stock  for  transportation  nom  that  place 
hj  that  Company;  to  bed  such  cara  at  a  coat  to 


all  other  necessary  matters  pertaining  to  the 
safe  and  prompt  loading  of  al]  such  Un  aloek 
tor  transportauou  over  that  road. 


The  Company,  b  conaideratioii  of  the  pct> 
formance  by  SBnble  of  the  etlpalatioD  <tf  the 
contract,  agreed  to  buOd  all  necessary  loKlinc 
chutes  for  the  use  of  the  Company  connerlcd 
with  said  wds;  to  send  all  Uve  stock  comfais 
to  East  StLonia  over  iu  road  to  Strable'a  yank 
109  C.  S. 
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ucept  nicb  u  may  be  ipeciaUy  radered  oAer- 
wlw  bf  ibfpper*  or  owoen;  to  par  Um  fifty 
ccnttpeilotulforkl]  trtock received  bj '>'■» o^^^ 
'  tbe  rowl  isd  unloaded  Id  bin  vardt,  and  two 
di^an  f  or  Mcb  and  every  car  of  live  itock  load- 
ed by  bim  to  be  tramported  by  the  Company 
bom  East  St  Louis;  and  to  give  him  the  load- 
tsg  of  all  Uto  nock  vrliich  may  be  tnuuported 
o>rar  lie  road  from  that  dty. 

Strable'a  yarda  were  completed  and  opened 
forbtuiaeatlDDecember.lSTO.  Fromlh&tdate 
ontD  aome  time  ia  October,  1878,  all  liveatock 
cominf  to  EaM  Bt,  Lonia  over  doTendanl^a  line 
waa  unloaded  at  thoae  yaTd^  and  ]iv&  stock 
■hipped  ova  that  road  from  that  city  was  loaded 
by  BtruUa.  Early,  however,  in  the  fall  of  1878 
tM  National  Stock  Tarda  were  completed  and 
opened  ifor  buaineM.  Tbey  were  Juat  oulaide  of 
Ihe  corpMate  limits  ot  East  St.  Louis,  and  near 
defendant's  road. 

Tb0  plalntlS  claimed  that  up  to  October,18T8, 
be  nerurmed  all  tbecoodllions  of  the  contract, 
snd  ma  re»dy,  wSIUok  and  able  to  comply 
with  It  Inallreapects,  UDtilitBbould,  by  itsown 
terms,  be  terminated;  but  that  he  wa»  prevented 
by  defendant  after  that  date  from  fully  ezecut- 
Inxit.  AU  tbia  the  defendant  denied. 

The  record  contains  numerous  assignmenti 
of  error,  bat  we  shall  notice  only  such  aa  are 
nlied  on  in  ai^wneot  They  seem  to  embrace 
tnaj  fannntlsl  queation  in  the  case.. 

1.  It  la  clalmedtbat  the  court  below  erredln 
BdmitUncevidenceofferedbytbeplaiDtiff.  The 
^)eclllcaiion  under  tbia  head  refers  to  evidence 
M  to  the  number  of  can.  loaded  with  live  ilock. 
and  taken  by  the  defendant  from  the  National 
Slock  Tarda  between  August  1. 1874,  and  April 
1,  1880.  The  contention  of  plaintiff  waa  that, 
witbin  the  meaning  of  the  contract  be  waa  en- 
tilled  to  load  those  can,  and  recover  therefor 
from  the  defendant  the  price  flied  in  the  con- 
tract for  such  serrlcesi  thia,  upon  the  alleged 
grouDd  that  that  slock  had  not  tieen  specially 
ordered  by  ahlppera  or  owners  to  Ihe  Natianal 
Slock  Tarda,  and  could  have  been  directed  liy 
[be  defendant  to  Struble'i  yards  had  it  made 
aov  or  proper  effort  to  do  so.  la  this  view  ihe 
evidence  oojected  to  waa  competent,  aa  f  tiroisb- 
ing  a  basia  to  eattouUe  the  damages  which 
plalndfl  ■"■*■'■»*<  bv  leaaoQ  of  the  breach  of 
the  contract,  U  aDch  breach  waa  eatablUbed  by 
Ihe  evidence. 

%.  The  court,  amonff  other  things,  said 
jniy  that  in  determining  the  quantity  of  stock 
that  would  probably  have  been  ihipped  from 
tbe  plaintiff's  yards,  tbey  should  include  only 
SDCh  M  tbe  ]iOT  believed  would  have  been  pos- 
dUe  for  tbe  defendant  to  direct  to  those  yatda. 
la  tbe  aame  connection  tbe  court  said:  "The 
ian  fa  consldeilng  tbe  meaning  of  tbe  words 
'all  lire  Hock  which  mav  be  transported  over 
tbe  nid  railroad  from  East  St  Louis,'  found 
in  tbe  laat  clause  of  the  contract  sued  on,  must 
determine  from  all  the  evidence  beforo  them 
what  Btock  is  included.  The  words  evidently 
apply  to  aucb  stock  as  tn  (be  ordinary  course 
M  tbe  defendant's  bualneai  abould  be  shipped 
from  that  point  over  their  line  of  raOroad.  *' 
wpUea  to  all  tncb  stock  whether  loaded 
cJaintUTs  yards  or  acme  other  yards  used  tor 
toKUnc  stock  so  ablfHsed.  As  already  sug- 
Ecaied,  It  abould  be  applied  only  to  slock  which 
K  wM  poei(bl«  (or  detesdant  to  have  loaded  by 
Iff  C.  8. 


plaintiff.  It  does  not  apply  to  stock,  tbe  owner 
or  shipper  of  which  directed  tbe  loading  to  be 
done  by  some  person  otbcrtbnn  tbe  plaintiff, 
and  over  the  loading  of  which  defenonnt  had 
no  control." 

We  are  of  opinion  that  there  waa  no  error  in 
these  inatructioDS,  The  contract  conlemplHtcd, 
upon  the  part  of  Struble,  all  the  prepaiatioaa 
necessary  in  and  about  bis  yards  tomeet  the  ne- 
cessities of  the  Company's  business  In  the  trans- 
portation of  live  slock;  and  upon  the  part  of  tbe 
Company  that  it  would  do  all  it  comd.  In  the 
absence  of  special  orders  from  ahlppera,  to 
bring  live  stock  to  plaintiff's  yards,  to  be  by  bim 
loaded  In  can  for  transportation  over  defend- 
ant's road.  Sucji  was,  in  substance,  the  direc- 
tion given  to  the  Juiy.  The  court  could  not, 
under  any  reasonable  interpretation  of  the  con- 
tract, have  said  less  than  it  did. 

3.  It  is  assigned  for  error  that  tbe  court  over- 
ruled  defeodant's  motion  for  a  new  trial.  A 
Isrce  part  of  tbe  printed  argument  on  behalf  of 
deiendant  Is  devoted  to  a  discussion  of  the 
grounds  assigned  In  support  of  the  motion  for  rasBl 
a  new  trial.  Buttbe  action  of  the  court  below  ^  ""^ 
in  refusing  a  aew  trial  is  not  aubjeci  to  review 
here.  This  has  long  been  settled  by  the  dedsiona 
of  this  court.  S.  S.  Oo.v.  nmi#,  100  U.  S., 
2*  f_XXV.,  58l];B.CS>.v.  MeDani^\anU,  806]. 

Till  judemmt  mvtt  U  ^firmtd.    S  U  ■»  «r- 


ABItAHAH  B.  UILLBR,  Appl., 

e. 

MATOR,  ALDERMEN  AMD  COMMONALTT 

OP  THE  CITT  OF  NEW  TORK,  CITT 

OF  BKOOKLTN  srr  au 

(flee  B.  CL.  Beporter'i  sd.,  BSMMl) 


a  declare  tbat,  niM>n  a  oertaEn  faet 
,  a  brtdre  over  a  luvigible  rivcr 
shallbe  deemed  a  lawt  ul  itructute.  and  nur  eoipluT 
.1..  a . •  m. .  . .-■_  ^iV,'^ 


tbe  Searelnrv  of  Warai  an  agent  ti 

"-ilj  ittbereVabdtcatwnoDeofit 

'.  when  a  ■eoretar;  of  Uie  soveinmeat  la  required 


eofiUauthorltr. 


It  (berelir  abdtcatw  ni 

.  ..'ben  a ■eoretar; of  Uie , , 

Klve  InformatloD  on  aujt  sublect,  be  mar  act 


tbrouKh  ofBceia  under  him. 


truowr«.ho»«v 
lubllo  rlcbt  ot  m 
1.  » "TSaviBal 


favlBablewBtenDttheUnltedSUtM"ls 
meant  sucD  aa  are  navlcatile  In  taot,  and  wUob  by 
tbemtelvei  or  Ibelr  oonneotlon  with  other  watei* 
form  a  contlnuons  ohannel  toroommeras  with  foi- 
eian  oountrMa  or  amooi  tbe  Btataa- 

[No.  ».] 
Argvedjrn. «,  laSS.       Dtcidti  Not.  fS,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
Staiea  tor  iba  Bouthem  District  ot  New 
Tork. 


«  D.  a..  3 

C™1!  The  MuLleuii^«'u?a!  XXJ^Tin. 
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The  libtorr  tutd  fkcta  ot  the  case  appear  In 

tbe  opiuion  of  the  courL 
Mr.  William  H.  Am«nz,  for  appellant: 
The  Bpecifd  I11IU17  to  compIaiuuit'B  business 

TesiiltiDg  from  the  conatroction  ot  this  bridge, 

S'ves  hnn  a  MaDdlnx  in  a  court  of  equitv  to 
ive  the  work  eDJoined  and  declared  la  oe  a 
uuissuce. 

Fa.  T.  Whetling  Bridge  Co.,  IB  How.,  664; 
8tat»  ».  DibbU,  4  JoDes,  L.  (N.  C),  107;  U.  8. 
y.  Aew  Bedfiml  Bridge,  1  Wood.  4  M.,401  j  Bom 
t.  mia,  i  Hau.  A  8.,  101;  Atty-Gen.  v.  Bir- 
mingliom,  4  Kny  &  J.,  628;  Broadbmt  v.  Jmp. 
(.'o»  C'A  7  Do  S.,  SI.  &  G.,  438. 

If  aDlndlvidiialreoeivasBpecial  damage  from 
a  public  nuisance  ft  becomes,  as  regards  him, 
a  private  nuisance,  he  having  BuQered  to  that 
extent  beyond  the  rest  of  the  commuoitj,  and 
he  mar  maintain  an  action  on  thecase  for  such 
special  damage  as  if  it  were  a  private  nuisance, 
Ang.  Tide^at.,110i  Conn/  v.  Brook*.  1  Hill 
<B.  C),  86fi;  GtorgeUmn  v.  Oinai  Co.,  12  Pet 
fll;  Smilh  V,  Botton,  7  Cuah.,  254;  doming  v 
Lowerre,  4  Johns.  Ch.,  489;  Spenttr  \.  Lon.  A 
Sir.  R.  R  Co.,  1  Eog.  Can.  A  B.  R.  Caa.,  159; 
Sampton  v.  Smith,  8  Sim.,  272;  Xann'np  t. 
Smith,  4  Wend.,  1;  Seg.  *.  Great  N.  ity.  Co., 
14  Ad.  &  E.  Qi.  &.),  25,  R  <tW.  Ind.  Dock* 
T.  Bir.Jvnc.Sy.  Cb.,3Macn.  &Q.,166;  Gloter 
v.  JV:  S.  By.  Co..  16  Ad.  &  E.  (H.  8.),  912; 
Chamhtrtainv.  Wetl  End  B».  Cb.,  2  Best  ft  B., 
«17;  Senior-v.mt.Ry.  Cfc..S2L.  J.Eich., — 


taws  of  the  Stateof  New  York,  and  it  does  "ob- 
abyHie 

Aci  01  l.OngIB8S. 

The  people  have  the  ^puUfeum  to  all  navi- 
gable waters  and  public  ports,  which  right  is  par- 
umouut  to  all  others. 

Ex  parte  Jmtiingt,  t  Cow.,  636;  Ooxt.  Stale, 
S  Blackf.,  193;  Ang.  Tide-Wat.,  60-83;  Hogg 
V.  Canal  Co.,  S  Ohio,  410;  Alts-Om.  v.  Fat.  di 
Uud.  Biv.  B.B.C0..9  N.  J.  Eq.,  520;  SiUiman 
T.  lYoB  Bridge,  11  Blatchf.,  283;  Bex  v.  tfret- 
tenor.2  Stark,5I  \ ;  Mayor  of  Colcliuler  v. Brooke, 
■7  Q,  B.,  839;  Blanehard  v,  W.  U.  Td.  Co.,  60 
N.  Y..  BIB;  FoetY.  Jfunn.  4N.  J.  L.(t  South.), 
«l;  I'a.  V.  Wietling  Bridge,  13  How.,  568. 

Anv  law  that  aftects  public  rights  is  to  be 
alrictly  construed  against  the  grantee  and  in 
favor  of  the  public. 

Bridge  Co.  r.  Hoboken  Co.,  18  N.  J.  Eq.  f8 
BcBs.),  84;  8.  0.  affirmed,  13N.  J.  Eq.  (2  Bens.), 
50S;  Dwar.  Btat. ,  688.  702,  and  coses  cited. 

Nothing  passes  bj  legislative  grant  unless  It 
ii  Gontainea  in  eipreBs  words. 

CoMoSMina,  Plowd.,  810-886;  Bagal  JKiih- 
«ri«(o/M«£anrw,  Davies.  149;  Cateof  OiuUnm, 
Davies,  48;  JKngv,  Capper.  5  Price,  268;  Stovr- 
hndge  Can.  t.  Whedey.  2  B.  &  Ad.,  792;  LeedM 
Can.  V.  llvetter,  1  Bam.  &  €.,434;  DoeiCb.  v. 
LaMareJie.  8  Bam.  &  C,  42;  Zf/lttra  v.  Clioriei- 
lon,  1  Bay,  882;  WiUanton  v.  L^nd.  2  Pet., 
«B7. 

Tbt  author!^  riven  by  tbe  Act  of  Congress 
to  the  Secretary  (3  War  m  this  case  was  onlv 
prima  fiteie,  not  irrevocable  and  abeohile.  Hu 
power  was  similar  to  the  power  of  the  Commla- 
«7S 


gloner  of  Patents  to  tsRie  patents.  wUch  gives 
the  patentee  %prima/aeie,  but  not  hrrevocabla 

right  

Beekmderferv.  Ai«r,  92  U.  S..S4T(XXm., 
719);  see,  also,  Bmilh  v.  S/une,  12  Johns.,  3ST; 
£k parte  Lange,  18  WaH.,  168  ra5  U.  8.,  XXI., 
872);  ChrisUev.  Pnurfn,  11  Ad.  & E.,878; i/ouiJ- 
mv.  Stnitt,  UQ.  B.,841. 

Congress  cannot  r^er  the  deteRniMtlon  nf 
the  queetiou  whether  Uie  bridge  conformt  to 
law,  to  the  decidon  of  the  Executive,  because 
it  involves  a  judidal  determination. 
Bee,  Marburt/  v^  Maditon,  1  Crauch,  1S7. 
This  court  is  not  bound  by  executive  acu. 
which  turn  uuon  the  conslructlon  of  lawa. 
Deeaturt.  Pavlding,  14  Pet,  497. 
The  authoritv  conferred  on  die  Secretatyol 
War  could  not  be  delegated,aod  the  notice  f.\vta 
was  not  legal.    It  was  not  in  compliance  nidi 
the  Act 
IjgonY.  /«wn«,28Wend.,48S;  Board^Bt 
te  Y.  SatMder.  86  N.  T.,  164. 
¥f*$ri.  Joseph  H.  Choata,  Wna.  M.  Ev 
ria  and  O.  F.  SouOimayd,  for  appellee: 
The  right  of  the  plainUltto  mamtain  the  suit 
all  dependaupon  his  special  damage.    For 
the  rule  is,  that  no  one  can  maintain  a  printt 
action  for  a  public  nuisance,  unlem  be  lustaios 
a  special  damage  therefrom  different  from  ibal 
sustoiued  by  the  rest  of  Uie  public 

Wood,  Nu!s.,656i£an«'nf  V.  a»t'U,8CoiT., 
1G2;  Fierce  ^.  Dart.  7  Cow.,  609;  Dougiitrtfi. 
Bunting,  1  Sandf.,  1;  ^idge  Co.  v.  aniti,  M 
N.  T.,  44. 

Tbe  defendants  havine  the  authority  <£Go^ 
grees  and  the  State  Legislatore  for  tbe  conBtrac- 
tioo  of  the  bridge,  it  Is  a  legal  structure. 

Trant.  Co.  v.  Cl'teago.  99  D.  8.,  635  (XXV., 
886);  Phamix  v.  Comr..  12  How.  Pr.,  1;  FtofU 
V.  Qat-LigM  Co..  64 Barb.,  66:  Ciintim  Bridji 
OMe,10  Wall.,466C7V  U.8.,XIX.,969);ffi<A'ii( 
BridgeCnte{Fa.,y.  £^.ai.),18How.,518;  A«4p 
Co.  V.  U.  S..  106  U.  8.,  470{XXVL,  114B);W- 
—m  V.  Phita.,  8  Wall..  718  (70  U.  B,  XVllL. 
I;  i/uM  V.  Ohner.  16  Fed.  R..  SOS;  Amaeti 
...  V.  Chicago  {ante,  442);  Peeile  t.  Kdlf.lt 
N,  T.,47S. 

Jfr.  JvtliM  Field  delivered  the  o^nloa  of    ' 
the  court: 

This  suit  was  commenced  In  Hay,  1876.  Is 
restrain  the  erection  of  the  mspeiiBiaa  taridp. 
then  under  constructioii,  over  Eaet  River,  id 
the  State  of  New  York,  between  the  Cltia  ot 
New  York  and  Bn>oklp,at  the  bdAt  oflSS  IM 
above  the  river  at  hi^  water  mai^  wbich  wt 
the  proposed  elevatimiof  the  Btructiuc  As  the 
bridgehassincebevn  completed,  if  tbe  nhintill 
con  m«ke  good  hi*  contention  and  eatablisb  ibil 
when  he  filed  his  UD  he  waa  entitled  to  the  n^ 
lief  prayed,  be  may  dalm  that  the  bcMfc  ihill 
be  raised  to  a  greater  elevation  or  be  ealiidj 
abated.  He  is  the  lessee  of  certain  waidwoMi 
on  the  banks  of  theriver  above  tbe  pcdnl  of  the 
proposed  crosring  of  the  bridge,  and  be  Mates 
that  he  brfnga  the  suit  on  behau  of  hhnsdf  swl 


He  stands  alone  as  comidaiDBnt  and  all^ 
that  the  bridge,  if  erected  as  [vojected  and  i» 
tended  to  the  height  designated, wonld  be  beDt 
wtlhout  lawful  power  and  autboriiy;  that  tt 
would  be  e  unlianci^widilliMrucW  Impair  asd 


lyGOO^IC 


HiLLEn  T.  Hatob,  ere.,  or  New  Tobk. 


faijarloudy  modify  the  navigation  of  the  rtver: 


merchaot  TOMeU  from  the  New  England  States 
and  BriUah  Provincee,  and  from  ports  south  of 
New  Torit,  and  veMelB«ncBsed  in  foreign  com- 
merce, {mm  and  repass  on^e  river  tlie  intended 
looUon  of  the  bridge;  that  the  masts  of  a  large 
praportlon  of  these  vessels  exceed  ISO  feet  m 
lidgbti  and  that  tlie  expense  to  them  of  strik- 
iag  ports  of  their  masts  in  pasring  under  the 
bridge,  if  built  as  proposed,  with  the  detention 
•od  additional  towage  rendered  ueoteaaxj, 
would  be  so  great  as  to  destroy  hi*  wnreboose 


Ming  It  at  the  hei^t  of  180  feet  above 
meut  bidi  vrater,  or  at  any  other  height  tiiat 
would  obstract,  bnpair  or  injuriously  modify 
Dm  navigation  of  the  river. 

The  conrt  below  did  not  find  hi  the  i 
tlona  of  a  posslUe  loss  to  the  plalntiif  .  . 
warehonae  business,  or  In  the  proofs  offered  to 
■oatain  them,  snfflcleiit  gtound  to  restrain  tbe 
completion  of  the  work.  ICdlamlsBedhiscom- 
plaint  as  being  without  aubetanlial  merit 

We  approve  of  ita  action  and  decree.  The 
erection  of  the  bridge  at  tho  elevation  proposed 
waa  authorized  b;  the  action  of  both  tbe  State 
aod  Federal  Oovemmenta.  It  would,  therefore, 
when  completed,  be  a  lawful  structure.  If, 
as  now  completed,  it  obstructs  in  any  respect  the 
Davigatlon  of  the  river.  It  does  so  merely  to  an 
extent  pennltted  by  the  only  authorities  which 
could  act  upon  the  subject.  And  the  injurv 
tlKU  apprehended  and  uleged  by  the  plaiotill 
and  now  sustained,  ii  only  such  as  is  common 
to  all  peiMKU  engaged  In  commerce  on  the  rirei 
aod  doing  business  on  its  banks  and,  therefore, 
not  tbe  subject  of  Judicial  ctwnizance.  These 
conclorions  vrill  clearly  appear  by  a  reference  to 
tbe  l^islation  under  whrch  the  work  was  com- 
menced and  prosecuted. 

On  the  leth  of  April,  1807,  the  Legislature  of 
New  York  passed  an  Act  creating  a  corporation 
by  the  name  of  the  New  Tork  Bridge  Com- 
pwiy,  for  the  pnrpoee  of  constructing  and  main- 
taining a  permanent  bridge  over  East  River, 
belweeo  theOtiea  of  New  York  and  Brooklvn. 
Lawa  of  1SS7,  ch.  8M.  The  Act,  among  other 
things,  authorized  tbe  corporation  to  acquire 
and  bold  so  much  real  estate  as  might  be  i" 
iSBiMj  for  the  site  of  the  bridge,  and  of  all  pii 
mbotinents,  walla,  toll  bouses  and  other  struct 
urea  proper  to  It,  and  for  the  openiog  of  suita- 
ble avenaee  of  approach,  but  no  land  under 
wmter  beyood  the  pier  Use*  established  by  law. 


feet  Above  hl^  Udo  and  should  not  be  i 

strwctedai  to  obstruct  "tbe  free  nndcc 

iMri;;;*tion  of  the  river;"  that  it  should  not  ob- 
struct any  street  It  might  cross,  but  span  such 
streei  by  so  arch  or  suspended  platform  of  niit- 
sble  beubt  to  afford  passage  under  It  for  all  pur- 
poaw  o(  pabUc  travel  and  transportation;  and 
^Mt  no  streM  runolng  on  a  line  of  the  bridge 
shtwiM  be  ckjsed  without  foil  compensation  to 
IW  U.  8.  U.  B.,  Boos  87. 


latjon  of  the  bridge. 

On  the  30th  of  Febru        ___  , „ 

lure  passed  an  Act  amending  the  Act  of  Id  _  _ . 
poraaon  and  providing  for  the  representation 
of  the  two  Cltlee  of  New  Tork  and  Brooklyn  in 
the  board  of  directors  of  the  bridge  company, 
and  directing  that  the  company  should  proceed 
without  delay  to  construct  the  bridge,  autlior- 
izing  it  for  that  purpose  to  use  and  occupy  so 
much  of  tbelaodsundertbewater  of  the  river, 
not  exceeding  a  front  on  either  side  of  250  feet, 
Dor  exlendlns  beyond  the  pier  lines,  as  migbi 
be  necessary  Tor  Uie  construction  of  the  towers 
of  the  bridge. 

On  the  3a  of  March  of  the  same  year.  Con- 
gress paesed  an  Act  entitled  "Ad  Act  to  Estab- 
lish a  Bridge  acroes  East  River  between  the 
Cities  of  Brooklyn  and  New  York,  In  the  State 
of  New  York  (as)  a  Post-Road."  In  it  the  Acts 
of  theLwialatureof  New  York  are  referred  to, 
aod  the  bridge  to  be  constructed  under  them 
wa»  declared  to  be  "a  lawful  structure  and 

eist-road  for  the  conveyance  ot  the  mails  of  llie 
oited  States,"  provided  Oie  bridge  should  be 
so  constructed  and  iiuilt  as  "not  to  obstruct. 
Impair  or  Inluriously  modify  the  navigation  of 
the  river,"  To  secure  a  compliance  with  tlili 
condition,  the  company  was  required,  previ- 
ous to  commencing  the  construction  of  the 
bridge,  to  submit  to  the  Becretary  of  War  a  r«BVT 
plan  of  It,  with  a  delaUed  map  of  the  river  at  '""'J 
Its  proposed  site  and  for  the  distance  of  a  mile 
above  and  below,  exhibiting  the  depths  and  cur- 
rents of  the  stream,  together  with  such  otb^  r  in- 
formation as  might  be  deemed  requisite  by  the 
Secretary  todelermine  whether  the  bridge,  when 
built,  would  conform  (o  the  prescribtd  condi- 
tlonaof  the  Act,  "not  to  obstruct,  impair  or  in- 
juriously modify  the  navigation  of  tbe  river." 

The  Secretary  of  War  waa  by  the  Act  au- 
tbori7.cd  and  directed,  upon  receiving  the  plan 
and  map  and  oilier  information  and  upon  be- 
ing satisfied  that  a  bridge  built  on  such  a  plan 
and  at  said  locality  would  conform  to  these  con- 


the  Act  declared  that  such  company  tnlriit  pro- 
ceed to  the  erection  of  the  bridge,  conforming 
strictly  to  the  approved  plan  ana  location.  But, 
until  ue  Secret^  approved  the  plan  and  loca- 
tion and  notifled  the  company  ot  the  same  In 
writing,  the  bridge  ibould  not  be  built  orcom- 
menced. 

n  after  the  passage  ot  this  Act,  the  com- 

.     .  had  the  required  r' ■" ^ 

and  submitted  to  the  8 


then  qipolnted  a  commission  of  engineers,  c  _  _ 
eiating  of  three  ofBcera  of  the  army,  two  of  them 
havii^  the  rank  of  lieutenant-colonel  of  engi- 
neers, and  the  third,  a  captain  of  engineers,  to 
examlnesnd  report  upon  the  proposed  bridgt. 
its  height,  strength,  plan,  location  and  practi- 
—*■"'—  "■-  -"—'  of  Its  i^ers  and  foundations 
the  navigation  of  tbe  river 


cablllty.tbe effect ofltsi^ers  and  fou 

and  atratments  upon  tbe  navigation  of 

and  the  approaches  lotlielutrbcv,  andtowhat 
extent  the  bridge  mig^  obstruct  or  interrupt 
the  passage  of  vessels  and  the  free  access  to  the 
United  States  navy  yard  at  Brooklyn.  The  com- 
mission heard  all  parties  interested,  and  made 
»7t 


DigtizedbyGOOgle 


SifpKBia  CouBT  or  TEB  Drited  Staixb. 


Oct.  T 


■n  elalwrate  report  upon  the  sut^ect  to  the 
shicf  eogjBeer  of  the  Uailed  State*  Ann;  at 
WsghiDgton,  and  through  him  the  report  was 
nbmlttcd  to  the  Secretary  of  War.  Amajori^ 
of  the  commlsdon  was  of  oplnkm  that  the  heieht 
of  the  center  of  the  main  span  of  the  bri 
abora  high  water  should  be  Increased  from 
to  tSO  feet    Tbej  also  made  verloos  reo 
mendstloDa  with  reference  to  the  dimeo^ns 
and  strength  of  various  parts  of  the  slmcture, 
to  the  projection  of  the  pier  or  tower  founda- 
tions of  the  bridge,  and  to  the  attachment  of 
gu;>  or  staja  to  Its  main  span.    The;  reported 
■■  their  conclusions: 

1.  That  there  was  no  doubt  of  the  entire  prac- 
tlcablUQ  of  the  structure  nor  of  its  stability 
when  completed. 

2.  That  no  sensible  effect  would  be  produced 
by  the  pter  or  lower  fonndations  and  abutments 
upon  toe  narlgation  of  the  river,  nor  upon  the 
approaches  to  the  harbor  of  New  York. 

8.  That  the  tnidge  would  not  offer  any  impor- 
tant Impediment  to  the  free  access  of  naval  ves- 
sels to  the  United  States  navy  yard  at  Brook- 
lyn, nor  any  obstruction  or  interruption  to  L'le 
passage  of  merchant  vessels  under  it,  further 
than  requiring  the  larger  class  of  ships  to  send 
down  or  house  tttelT  royals,  and  In  aome  cases 
their  top-gallant  masla. 

4.  That  the  bridge,  as  projected,  woula  'in- 
form to  the  presatbed  conditions  of  the  Act  of 
Congress  relating  to  it,  unless  It  be  decided  that 
the  words  ' '  obotmct  or  Impair  "  implied  that  it 
should  not  necessitate  any  such  preparation  for 
passing  it,  on  the  part  of  vessels  ca  the  larger 
class,  asislnvolvediuhouslngorsendin{;down 
of  top-gallant,  royal  or  akv  aail  masts. 

On  the  I9th  of  June,  1869,  the  BecrP'Ary  of 
War  approved  the  report  of  the  commission 
with  the  views  and  reconuneodaliona  it  con- 
■alned,  provided  that  the  height  of  the  center  of 
the  main  span  of  the  bridge  should  not  be  leas 
than  186  roet  In  the  clear  at  mean  high  water 
of  the  spring  tides,  and  that  the  structure  should 
conform  In  sU  other  respects  to  the  conditions 
recommended  by  the  commission.    The  Secre- 


tary also  directed  the  chief  of  engineen  to  f  ur- 
nlui  the  bridge  company  with  a  copy  of  the  Act 
of  Congress  establiatiing  the  bridge,  a  copy  of 


the  report  of  the  commiaaion  and  of  his  own 
report,  and  lo  notifv  the  company  that  the  span 
and  location  of  the  oridge  were  approved,  sub- 
ject to  the  conditions  mentioned. 

This  action  of  the  Secretary  wee  Indorsed  on 
the  report.  In  accordance  with  his  direction, 
the  chief  engineer  notified  the  company  of  the 
approval  of  the  Secretarv  and  of  the  conditions 
which  accompanied  it.  Upon  receiving  the  noti- 
fication, the  company  commenced  the  construc- 
tion of  the  bridge  and  proaecuted  the  ssme  until 
the  year  1876,  when  the  Leglsl^ire  of  the  State 
passed  an  Act  dlaaolving  tne  company  and  de- 
claring the  bridge  to  be  a  public  work  of  the 
Cities  of  New  York  and  Brooklyn,  and  provid- 
ing for  its  completion  by  them.  It  Is  conceded 
by  stipolation  of  the  parties  tlut  the  provisions 
of  this  Act  were  complied  with  and  that  the 
managonent  of  the  work  was  devolved  udod 
trustees  to  be  appointed  by  the  two  does. 
When  this  suit  was  commenced,  the  work  had 
progressed  BO  far  that  the  towers  and  anchorages 
on  both  sides  of  the  river  bad  been  completed 
and  upwards  of  $6,000,000  had  been  ezpuided; 


and,  as  already  said,  riuce  that  time  the  bridn 
has  been  completed  and  opened  tothepoUic. 
It  is  contended  tiy  the  piaititiw  with  mndi 
earnestnees  that  the  approval  of  the  Beoretaryol 
War  of  the  plan  and  location  of  the  bridge  wu 
not  conclusive  as  to  its  character  and  effect  np- 
on  the  navigatimi  of  tiM  rivet,  and  that  it  wm 
still  open  to  him  to  ahow  that,  if  crastmcted  M 
propoaed.  It  would  be  an  obstructhm  to  sodi 
navigation,  as  fuQy  aa  thon^  anch  aptaonl 
had  not  been  had.  It  Is  axgaed  that  Otiignm 
could  not  give  any  inch  ^oct  to  the  actiMi  of 
the  Secretary,  it  being  judicial  In  Ita  chanctv. 
There  is  in  thif  podtion  a  mlsapprehendon  of 
thepurportof  the  Act.  By  sutonitting  the  mst 
ter  to  the  Secretary,  Congress  did  not  ahdicstt 
any  of  its  authori^  to  determine  what  sboold 
or  should  not  be  deemed  an  obetmctfam  to  the 
navigatioD  of  theriver.  Itdmidy  dedaredlhil. 
upon  a  certain  fact  being  establinted,  tbe  bridge 
should  be  deemed  a  lawful  Mructare,  and  oa- 
ployed  the  Secretaiyot  War  aa  an  agent  to  is- 
certaln  that  fact.  Having  power  lo  regnlaie 
commerce  with  foreign  Natuna  and  amotig  ibi 
several  States,  and  navi^tion  btdng  a  branch 
of  that  commerce,  it  has  the  control  of  aUnsn- 
gabte  waters  between  the  States,  or  connectiag 
with  the  ocean,  so  as  to  preaerve  and  prelect 
their  free  navigation.  Its  power.  thereRse,  to  r 
determine  what  shaU  not  be  deeined,  so  far  u 
that  commerce  is  concemed,sn  obstnutioa,  ii 
necessarily  paramotmt  and  concfaulTe.  It  maT, 
In  direct  terms  detdareabstdutelr,  or  od  conn- 
tioDs,  that  abridge(d  a particnbr heldit lAsD 
not  be  deemed  su^  an  oDstmctlon;  uu,  in  tbe 
latter  case,  make  it*  declaration  take  effect  whea 
those  conditions  ore  complied  with.  Tbt  Act 
in  question,  in  requiring  the  a{qffova)  of  Uk 
Secretary  before  the  constmctlon  of  tbe  brid|e 
was  peiinitled,  was  not  easentiaUy  difterat 
from  a  great  mass  of  legislation  directing  off- 
t^  measures  to  be  taken  upon  the  happo^  of 
partlcalai  contingeudei  or  the  ascertahtment  td 
particular  information.  The  execution  of  a  tki 
number  of  measurea  authorized  by  Congrei^ 
and  carried  out  under  the  directiMi  of  beulsal 
departments,  would  be  defeated  it  ouch  t«r 
notthecase.  The  effi<dai(rr<rf  am  Act  as  a  dee- 
claration  id  legislative  will  moit,  of  ccmK 
come  from  Congress,  but  the  aacertolnment  of 
the  coutiogencv  vpon  which  the  Act  shaU  late 
effect  may  be  left  to  auch  agcDdea  aa  It  my 
designate.    S.  O.y.  6a.,  tnu.S..  U[ZZin.. 

It  Is  also  objected  that  the  notice  gim  t?  lb* 
chief  engineer  to  the  company  waa  not  a  octn- 
pliance  with  the  requirement  that  notiflcstica 
should  be  given  bv  the  Becietaiy:  but  then  is 
no  force  in  the  objection.   Wheat  siaecralatyrf 


any  subject,  he  may  act  ai  „ 
act,  through  olOcera  nndv  him.  B»  li  aot  ai 
pected  to  make  over  bis  own  aignatun  aT  "^ 
communication*  required  from  tbe  defMit 
of  which  he  is  the  head.  It  would  be  impne- 
tictOde  for  Um  to  do  so.  TlM<AdaI « 
cation  is  deemed  made  b;  ~ 
under  his  sanction  ■■»!  d! 

The  bridge  being  com 

with  the  legUation  of  both  tbe  State  and  Fed- 
eral Govemmenta  must  be  deemed  a  kwfri 
■tmctare.  It  cannot  after  audi  leftlalariew  be 
treated  as  apnUlc nuinnoe;  and howeveriaDdi 
IM  I'.  S. 
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Miia.KB  T.  Uatob,  xtc.,  or  Ksw  \ouk. 


!i  may  loterfere  with  the  pnbUc  right  of  iiftTtf 
don  m  Um  East  Rfver,  and  thereby  aSact  t 
jiroQIs  or  buatneaa  of  private  persons,  it  cannot, 
on  Uiat  gronnd,  lie  the  subject  of  complaint  be- 
ton  the  coQTta.  The  plaintiff  la  oot  depriTcd 
of  his  property  nor  of  ue  enjoyment  of  It;  nor 
doca  he  from  tbM  cauae  RLffer  any  damage  dif- 
ferent Id  character  from  the  rest  of  Uie  public. 
He  allegea  that  his  biuiiMsi  of  a  werehonts 
keeper  on  Uw  basks  of  the  river  above  the  bridge 
will  be  In  some  degree  lessened  by  the  delay  at- 
lending  fhe  passage  under  It  of  vessels  with  high 
masts.  The  Ickconvenlence  and  possible  loss  of 
bosiiiess  from  this  canse  are  not  dtfferent  from 
that  which  otbera  oa  the  banks  of  the  river 
Her.  Bverj  public  fm- 
g  to  the  ooavenlenoe  of 


tbe  people  at  large.aff ecta.more  or  lees  lajorlous- 
ty.tneutterestaofsome.  A  new  channel  of  com- 
merce opened,  tnmlng  trade  Into  It  from  other 
courses,  may  aftMt  the  buslneea  and  Interests  of 
penona  who  Hve  on  the  old  routes.  Anewmode 
of  mnsportatlon  m^  render  of  little  value  old 
coDTeyabcea.  Every  railway  In  a  new  oountry 
Interferes  with  the  budiMHint  stage  coaches  and 
side-way  taverns;  and  It  would  not  )w  more  ab- 
surd for  their  ownen  to  complain  61  and  object 
to  iu  construction  than  for  parties  on  the  >enks 
of  the  East  River  to  complain  of  and  obyc  to 
the  improvement  which  connects  the  two  great 
cities  on  the  harbor  of  New  York. 

Beveml  cases  have  been  before  this  conrt  'e- 
tedng  to  brtdjie 

United  Stalea  k 

to  the  authority  by  whtdi  the  bridges  could  be 
constructed,  the  eztent  to  which  they  could  be 
permitted  to  obstruct  the  tree  navigation  of  the 
waun,  and  the  right  of  private  putles  to  intei^ 
fere  with  tlwtT  construction  orcontlnuance.  In 
tbeee  cases  an  the  questions  presented  in  the  esse 
at  b«r  have  been  cmsldered  and  determined,  and 
what  we  ber««tier  sayin  thiscroinionwillbelit- 
tla  more  than  a  condensation  of  what  was  there 
itfi^-kw^i  The  power  vested  In  Congress  to  reg- 
ulate commerce  with  forelgnlTatlons  and  among 
tlM  several  Btuei  includes  the  control  of  the 
navigable  water*  of  the  United  States,  so  faras 
■naTMnecesaaiy  to  Insure  thdr  free  navigation; 
ana  b7  "navlgahle  waters  of  the  United  Stales' 
mx9  meant  neb  as  are  navigable  in  tact,  aod 
wbkh  by  themselves  or  their  connection  wilh 
otiter  w^ersform  acontlnnouB  channel  for  oom- 
meree  with  foreign  countries  or  among  the 
Staoee.  Th4  DmU  BaU,  10  WalL.  6S7  [77  U. 
a.,  XIX.,  900].  East  Riverls  such  a  navigable 
.srater.  Itenttrs  the  harbor  of  New  York  and 
coeuiecta  it  with  Long  Island  Sound.  Whatever, 
tbercf  cne,  may  be  neceesarr  to  preserve  or  im- 
prove IM  navigation  the  Oenenl  Qovenunent 
mar  direet;and  to  that  end  tt  can  detftmine  what 
afasill  and  what  shall  not  be  deemed  an  interfer- 
enoa  with  or  an  obstruction  to  such  navigation. 
Id  ibe  IPAsiUniriHito  (3u«abridgeerected 
ov«r  Ibe  Ohio  River  at  WheeUng.  under  an  Act 


ot  llM  L^ialatoraof  Tlrgtaiia,  irtiich  prevented 

~  B  paiaage  of  Steamboat*  wla  high  chlnmeys. 

m  wljodged  to  be  an  imlawtid  Hructure;  and 


tk«  ooart  otdeted  that  It  should  be  raised  so  a 
to  (dbrl  a  free  passage  to  the  steamers,  or  thai 
■OHM  otbcT  plan  sboala  be  adopted  by  a  day  dee- 
If^BtodwUch  would  relieve  the  navigation  from 
i£«  otMtractkm,  or  that  the  Mdge  shonld  be 
atr^— ■<     Coognai  tbeiaopoa  Int^ered  endd^ 


clnred  the  bridge,  as  It  was  built  at  Its  eztatlng 
elevation,  to  be  a  lavrful  stmcture.  The  court 
then  held  that  the  objection  to  the  bridge  as  an 
obstruction  to  the  navigation  of  the  river  wot 
removed;  that  althou^  it  might  still  be  an  ob- 
(truction  in  fact,  it  was  not  so  in  contemplation 
of  law,  and  the  decree  of  the  court  for  the  abate- 
ment of  (he  bridge  could  not  be  enforced. 
"  There  was  no  longer,"  said  the  court,  "  any 
interference  vrith  the  enjoyment  of  the  public 
right,  IneonalBtent  with  the  law,  no  more  than 
there  would  be  where  the  plointiil  himself  bad 
consented  to  itaflerthe  rendition  of  the  decree." 
For  lis  Interference  with  the  public  use  of  the 
stream  no  individual  could  complain,  as  the 
power  which  could  control  and  regulate  that  tise 
nad  made  the  structure  creating  the  interference 
a  lawful  one.  16  How.,  480  Tsg  U.  S.,  XV., 
4861. 

Tlie  case  of  Qitmmt\.  PAiladehAia,  8  Wall., 
718  (70  U.  8..  XVIII.,  96],  is  much  stronger 
than  the  Whetiing  Bridge  Que,  and  Is  conclu- 
sive against  the  pretensions  of  the  plalntifl.  It 
there  appeared  uiat  a  bridge  was  about  to  be 
built  over  the  Schuylkill  River  at  Chestnut 
Street  hi  the  City  of  Philadelphia  under  the  au- 
thority of  an  Act  of  the  Legislature  of  Pennsyl- 
vania, when  a  party  owning  valuable  coal 
wharves  Just  above  Chestnut  Street  filed  a  bill 
to  prevent  its  erection,  alleging,  as  In  the  pres- 
ent case,  that  It  would  be  en  unlawful  obstiuc- 
the  navigation  of  the  river  and  a  public 


, >Kressol   _. 

work,  and  to  a  decree  of  abatement  should  It  be 
completed.  The  river  was  tide-water  and  navi- 
gable to  the  wharves  of  the  pldntUt  by  vessels 
drawing  from  eighteen  to  twen^  feet  of  water; 
and,  for  years,  commerce  to  them  had  been  cor- 
riedonlntllkludsof  vessels.  The  bridge  was  to 
be  only  thirty  feet  high  and  without  draws  and, 
of  course, would  cut  ofC  all  ascent  above  It  of  ves- 
sels carrying  siasls.  The  city  Justifled  Its  In- 
tended action  under  the  Act  of  tne  Legislature, 
setting  up  that  the  bridge  was  a  necessity  for 

fiublic  convenience  to  a  Targe  population  rcsid- 
og  on  both  sides  of  the  stream.  The  court  be- 
low dismissed  the  bill,  and  this  court  affirmed 
Its  decree,  holding  that  as  the  river  was  wholly 
within  her  limits  the  State  could  authorise  the 
construction  of  a  bridge  until  Congress  should 
by  appropriate  legialatlon  interfere  and  assume 
control  01  the  subject.  Ingivingltsopinlon,  the 
court  observed  that  It  should  not  be  forsptlen, 
that  bridges  which  are  connecting  part*  Si  turn- 
pikes, streets  and  railroads  are  mean*  of  com- 
merdal  transportation  as  well  as  navigable  wa- 
ters, and  that  the  commerce  over  them  znay  be 
greater  than  on  the  water;  that  It  was  for  the 
municipal  power  to  determine  which  should  be 
preferred  and  how  far  either  should  be  made 
subservient  to  the  other;  and  that  this  power 
could  be  ezerdsod  by  the  State  until  Congress 
Interfered  and  took  ccntrot  of  the  matter.  All 
the  consldcralion*  which  governed  the  decision 
of  that  case  operate  with  equal,  If  not  greater, 
force  in  the  present  esse.  In  that  case  different 
parts  of  a  dty  sepatsted  b;  a  navigable  water 
were  connected  vg  a  bridge;  in  this  cue  two 
cities  thus  separ^ed  are  united.  In  that  case 
the  obstiuctlon  was  complete  and  permanent  to 
all  nneU  having  mastai  la  lUa  ca*a  the  ob- 
t7< 
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UcT.  Teh., 


ttnicdoo  doea  not  exiBt  except  to  &  limited  claas 
of  Te«sel>  havliig  high  masta,  and  to  them  it  Is 
Uttk  man  Ihu  ft  temporarj  incooTenience.  la 
that  cue  there  was  do  approval  of  the  structure 
by  Congress,  except  such  as  mar  be  inferred 
from  its  silence ;  in  this  case  there  Is  its  direct  au- 
thorization of  tbe  bridge  after  a  careful  coii^> 
eratioD  of  its  eSect  upon  navigation  by  a  com- 
mission of  distiimilshed  engineer.  Id  that  case 
the  bridee  was  neld  to  be  a  lawful  structure 
against  all  private  parties,  the  Federal  Ooveru- 
ment  alone  bavtcg  the  right  to  object  to  the  ob- 
struction to  the  navigation  of  the  river  which  it 
might  cause  and  to  remove  it;  in  this  case  that 
Ooverument  doea  not  object,  but  spproves  and 
sanctions  tbe  structure;  and  tbe  public  benefit 
from  it  far  outweighs  any  inconvenience  aris- 
ing from  its  interference  with  tbe  navigation  of 
the  stream. 
The  recent  case  of  Eieanaia  Co.  v.  Chicago 
the  decision  in  Oilman-v. 
I  equally  pointed  and  de- 

In  the  light  of  these  coses,  and  others  of  the 
some  puiport  might  be  cited,  the  claim  of  I'he 
ploinbS  that  the  construction  of  the  great  work 
which  wastoconnect,  and  which  hassincethen 
connected,  the  Cities  of  New  York  and  Brook- 
lyn should  have  been  suspended,  appears  to  be 
wholly  without  merit. 

The  i»eft»  of  t/ie  court  belou  lUtmiMtTig  lii»  bUZ 
mvtt,  tli/irtfore,  be  (ffflrmed;  and  it  iiw  ordered. 


MEMPHIS  0A8-UGHT  CO.,  iW  in  Ehr., 


(See  &  O,  Beporter^  ed„  aSB-inj 


the  oompanr  by  a  license  tax  lor  tbe  privilege 
granted  by  Its  obatter  would  destroy  that  prlvUege. 

£.  To  bave  an  axampdon  trom  tazatlOD,  It  ts  neo- 
enary  to  have  a  pnmslon  tottaat  elleat  In  tbe  cbar- 
ter,  In  dear  and  unmistakable  lanpiage. 

3.  The  ConstJtuUon  of  the  Unltea  Stale 


id  Stales  docs  not 


oroppiemlv 

to  the  state 

[No.  826]. 
Suiimitted  Nov.  IS,  1883.  Deeided  Jibv.  t6,  I88S. 

P  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
On  the  2fltb  of  April,  1888,  Joseph  Craig, 
Secretary  of  tbe  Memphis  Oas-Llgbt  Company, 

was  arrested  upou  a  warrant  issued  by  the 
President  of  the  Fire  and  Police  Commissionets 
of  the  Taxing  District  of  Shelby  County,  Ten- 
nessee, charging  that  said  Company  had  com- 
mitted tbe  oSense  of  doing  buslnees  without  a 


license  vlthin  the  Taxbig  IHatrict  of  Sidb; 
County,  Tennessee,  in  vloUtlon  of  law  ud  Ibc 
ordinances  of  said  Taxing  District. 

He  was  tried  before  tbe  said  Pnsldeot  of  the 
Fire  and  Polk«  Cc»ninissionen  of  said  IHstnct, 
and  found  Eui]^  as  charged,  andthesaklMniH 
phis  Gas-I^ht  Company  was  fined  (50,  lod 
said  Joseph  Craig,  8ecr^«iy,was  ordered  is  be 
committed  to  the  "work-bouse,  the  district  pm 
on",  until  said  line  and  coals  were  paid. 

From  this  judgment,  the  defendant  umaled 
to  the  Circuit  Court  of  Shelly  Connty,  l^ses- 
see.  Tbe  case  was  tried  in  said  circuit  court  •» 
the  2d  of  May,  188S,  when  a  Judgment  wk 
rendered  against  the  defendsnt,  and  the  Am 
was  assessed  at  150,  u^d  a  judgmoit  enlend 
against  the  defendant  and  seconlies  on  ths^ 
peal  bond  for  $50,  and  all  the  coala. 

This  judgment  having  been  affirmed,  oo  ip- 
peal,  by  the  court  below,  the  defendant  ued  ooi 
this  writ  of  error. 

The  facts  of  the  case  are  crmdently  staled  bf 
the  court 

Meagre.  Geo.  Oantt,  Henry  Crmtt  sod 
JoslaJi  Patteraon,  for  plairtiff  in  error. 

Mutrt.  J.  B.  HeUkell  and  a  W.  Bii^^. 


Mr.  Juitiee  Hlller  delivered  the  cpintaa  d   ^ 
ho  court:  ' 


is  Told,  because  It  rioEw__ 

found  in  the  charter  of  tbe  Compai^. 

This  charter  was  macted  Novecnbar  SO,  ISSI. 
and,  after  giving  the  name  of  tbe  new  Cc«pca» 
tioa  and  ue  uamea  of  the  corpcoaton,  it  rden 


fourth,  fifth  sixth,  seventh,  d^)ili,ninth,leul^ 
eleventh  and  twelfth  sections  of  an  Act  inn* 
porating  the  NashvlDe  Oa^-I^it  Cotnimi.'. 
passed  November  31, 184&,  uddeclaTei  Hat 
thoee  sections,  not  inconsistent  with  the  flnt  ttc- 
tlon  of  this  Act,sbsU  apply  to  the  HemphisO*» 
Light  Company  as  lullv  and  comp&l^  u 
though  the  same  were  folly  set  forth  and  inccr 
porated. 

For  any  contract  of  exemption  trom  tsisliw 
we  must,  therefore,  look  to  the  provisiaDs  of 
those  sections  in  tbe  chaito-  of  Uie  Nssbrillt 
Company. 

These  sections  contain  the  usual  poweti  wc 
eesary  for  the  successful  conduct  of  the  busDcm 
of  the  Companv,  Ita  organization,  its  ahai^  "f 
stock,  mode  of  payment,  laying  pipes  io  lie 
street  and  the  like,  and  after  a  careful  exsfflih*' 
tion  of  them  we  are  unable  to  see  aaythinx  wb*t- 
ever  which  expresses  a  contract  for  any  nmiu- 
tion  of  the  power  of  tbe  L^iidatnie  lo  tax  the 
Company  or  its  property. 

Such  was  the  otdnioa  of  tlw  Bupsone  Coon 
of  Tenneesee,  delivered  on  rendering  die  jndg- 
ment  to  which  this  writ  of  error  is  taken. 

And  tbou^  this  eouit  is  bonsd  for  HaeU  W 
inquire  in  every  such  case  as  this,  whetbsrttf 
existed  a  contract  wbkih  mi^t  beliii[i^«d,  on 
which  subject  the  court  baa  TctY  tocoilly,  si 
the  present  Term.coUated  tbe  SDOioriifasEi  Ike 
caseotJt  Jt  a>.  T.  Atom  [mis,  asjvesR 
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n  wblcb  plttintUTs 
connael  mainly  relT  as  ahowiogr  A  coalnct  U  the 
fifth  aectioo,  wblca  readi  as  foUows: 

"  Sec  6.  The  said  Comnuiy  sbsll  have  the 
priTJlege  of  erecting.establuhf  DK  aod  constract- 
ing  pas-works,  and  mannfoctuiliigaiid  vending 

rm  the  Cit7  of  Nashvlll^  by  means  of  pu'f 
works,  lor  a  term  of  flf^  years  from  and 
after  the  date  of  this  Act.  A  reaaonable  price 
pel  thoosond  feet  for  ^  shall  be  charged  in 
the  case  of  privala  indiTidnals,  to  be  regulated 
by  the  prices  in  other  southwestern  dtieB;  Nod 
for  public  lights,  such  sum  as  mav  be  aKreed 
upon  by  the  Compaoy  and  the  public  au&orl- 
lies  of  Nashrille;  I^Med,  said  Company  shall 
oerer  charge  more  than  one  cent  for  every  cubic 
foot  of  gas  used,  aa  may  be  Indicated  by  the  gas- 
meter,  or  computed  by  the  ordinary  rules  in 
such  cases ;  nor  shall  uiey  ever  charge  the  cor- 

K ration  of  the  City  of  Nashville  more  per  cubic 
}t  than  they  shial  be  getting  at  the  stune  Ume 
from  the  majority  of  the  inhabitants  of  the  city 
using  such  gas." 

Tlie  argument  cf  counsel  Is  that  If  no  ezprera 
contract  against  taxation  can  be  found  here  it 
must  be  implied,  because  to  permit  the  State  to 
tax  this  Company  by  a  license  tax  for  the  [nivi- 
lege  muled  by  its  charter,  is  to  destroy  that 
pnvilen. 

But  the  answer  la,  that  the  Company  took  lis 
charter  subject  to  the  same  right  of  taxation  in 
the  Stale  that  applies  to  all  ot£erprlviiegeB  and 
to  all  other  property.  If  it  wished  or  intended 
to  have  an  exemption  of  any  kind  from  taxation, 
or  fell  that  It  was  necessary  to  the  profitable 
working  of  its  business,  it  should  have  required 
B  M«Ti^n  to  that  effect  in  its  charier. 

Tbe  Constitution  of  the  United  States  does 
not  profess  In  all  cases  lo  protect  property  from 


In  the  case  of  .a  R  Cb.  V.  Pa.,  21  WalL, 
[B8  U.  S.,  XXn.,  SOGLltwas  said: 

"TUt  court  has  In  the  most  emphatic 

and  on  every  occMfoo  declared  that  the  lan- 
grtage  in  which  the  surrender  (of  the  right  of 
taxation)  la  made  must  be  clear  and  nnmistak- 
able.  Thecovenant  or  enactment  must  distinctly 
express  that  there  ihall  be  no  otber  or  further 
tKzaliou.  A  State  cannot  strip  berself  of  this 
most  fwmtiil  power  by  doubtful  words.  Itcan- 
Dot,by  amblgoous  language,  be  deprived  of  this 
highest  attribute  of  sovereign^.  The  principle 
baa  been  distinctly  laid  down  in  om^  of  the 
cases  referred  to.    It  has  never  been  departed 

See,  also.  Bank  v,  BiUinp*,  i  Pet.,  514;  JTer- 
riek  V.  aiTKfoJpA,  18  Vt.,68I:  R.  E.  Co.  v.  Ma- 
pir.rf,aOWall.,*Ore7U.  8.,XXn..382:  Dfiar 
ttare  R  B.  Tat,  18  Wall.,  206  [96  U.  8.,  XXI. 
8881. 

"Iliete  is  in  this  case  no  language  which  at 
iMDpU  (O  exempt  plaintill  from  taxation,  nor  li 
there  even  tbe  most  remote  Implication  of  such 
exemption. 

7X«  Jvdgnuia  t^  Ot  Svpretnt  Court  of  Ten- 
lUaSM  i)  qjb-nud. 
Trueoop^.  "hM: 

James  H.  HoKemwr,  Clvk,  Sup.  Court,  U.  B. 
OMd-HD  X.  V.  Bep^m. 

IMC.  8. 


JOHM  J.  GILFILLAH,  Ftff.  in  Str.. 


Statute   in^patrirtg  eontraeft — UgitlaUte  powtr. 


to  require  boadhalden,  iDtereated  in  oonunoDwItli 
uther«  in  a  trust  seourity,  to  ai^if y  their  aasant  to, 
oribssenttroni.iiplan  propoaed  by  proper  potsons 
for  ihe  oomiimmlso  iitin  adJustmeDt  of  mutters  of 
dUTcrenoe  sflsctlnK  thetr  oommoD  Intereels. 

[No.  41.] 
Submitted  CM.  Jt,  1883.   Decided  Not.  tS,  1S8S. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  history  and  bets  of  the  case  appear  in 
tbe  opinion  of  the  cotjn. 

Mr,  Jac  Daval  Rodney,  for  plaintiff  in 

Mr.  Thomas  Hart,  Jr.,  for  defendant  in 

The  Union  Cana]  Acta  are  almple  Acts  of  lim- 
itation, giving  every  bondholder  three  months 
witliin  which  he  ir--'  — '  ■'  -'  -"      '   


prcscribcdT   Such  Acts  are  constitulioual. 

Korii  V.  Brovme,  M  Pa.,  55:  Ohadaick  v, 
Moore.  8  Walts  &  S.,  40;  BreitentiaeJi  v.  BuiJi, 
44  Pa.,  813;  Owe  v.  Martin,ii  Pa., 823;  Tirry 
V.  Anderson,  05  U.  8.,  628 (XXIV..  865). 

The  single  question  is:  did  not  the  plaintiS  in 
error  assent  to  it?  Ue  did  if  the  Legislature  of 
PennsylTonia  could  call  upon  him  to  signify^  bib 
dissent,  with  notice  In  the  event  of  maclion, 
that  he  would  be  taken  to  have  assented. 

Martin  y.B.R.  Ob.,  8  Fla.,  870;  /;.  R.  Ch.  v. 
LeaeAA  Jones,  L  (N.  C),  840;  Ireland  v.  Tum- 

S'ke  Go.,  19  Ohio  St.,  368;  R.  R.Oo.t.  OoveU. 
;Pa..  320. 


In  1858,  a  series  of  bonds  for  the  payment  of 
money,  amounting  In  the  aggregate  lo  $3,500,- 
000,  with  coupons  for  semiannual  inlertjt  at- 
tached. Tliei^  bonds  and  coupons  were  secured 
by  a.  mortgage  to  trusleea  on  the  property  of  the 
Company. 

Prior  to  1862  the  Company  b«came  pecuniari- 
ly embarraaaed,  and  apbn  was  devised  by  par- 
ties in  interest  for  (he  settlement  of  its  affairs 


verted  into  ■  funded  debt,  secured  by  mortgage, 
on  which  interest  was  to  be  paid  only  "out  of 
and  from  the  clear  net  income  and  profits  of  the 
businesB  of  the  Corporation,"  but  the  right  of 
voting  at  elections  and  meetings  of  the  Corpora- 
tion was  to  be  given  to  bondholders  as  well  aa 
977 
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■tockbolden.  On  the  tOth  of  April,  18S2,  tbe 
Legislature  of  Peniuf  Irantn  passed  B  statute, 
the  pnrpooe  of  which  was  to  ^ve  authority  for 
such  an  agreemeut  between  the  Companf  and 
Its  creditor*.  Thesiatute  provided  in  expreM 
terms  that  the  agreemeot,  ll  entered  loto,  Bhonld 
ooij  be  binding  on  such  of  the  holders  of  the 
bonds  cd  1858  ^'M  shall  signify  their  assent  in 
writing  thereto;  and  In  caM  any  such  bond- 
holder aball  fail  to  file  with  the  president  of 
such  Corporation  his  or  her  refusal.  In  writing, 
to  concur  In  the  said  agreement  within  three 
months  from  the  date  thereof,  such  bondholder 
•hall  be  taken  to  have  assecled  to  the  same." 
Ample  provision  was  made  for  notice  to  the 
hondbolden  to  appear  and  express  in  writing 
their  assents,  or  dissents,  and  for  the  preserva- 
tion of  all  theorlginal  rights  of  such  as  dissented. 

Pursuant  to  this  legislative  authority,  the 
contemplated  agreement  was  entered  into  be- 
tween tne  Corporation,  with  the  assent  of  Its 
■tockholdera,  and  the  creditors.  The  notice  re- 
quired by  the  statute  was  given,  and  bondhold- 
ers to  the  amount  of  only  980,000  out  of  the 
12,500,000  filed  lu  writing  their  refusal  to  con- 
cur. All  the  rest  dther  assented  in  writing  at 
failed  to  signify  their  dissent. 

At  the  time  tne  agreemert  was  mode  Oilflllt^, 
the  plaintiff  in  error,  owne .'  (4,SO0  of  the  bonds 
of  18C3,  and  the  coupons  thereon  from  Novem- 
ber l.ieST.  He  hod  actual  GOllce  of  theagTe- 
ment  and  the  proceedings  for  Its  execution,  but 


this  suit  Oiere  w 
profits  of  the  bi 

This  suit  was  brought  against  tlir  Company 
by  GilSllan  on  his  coupons  niDning  from  No- 
vember 1,  1367,  to  May  1,  1877,  ijclusive.  At 
the  trial,  a  case  was  stated  which  presented  for 
determinadoD  the  single  question  whether  the 
agreement  of  settlement  twrred  tlie  actloa  The 
Bupreme  Court  of  the  State  decided  that  it  did. 
ana  gave  Judgment  accordingly.  To  reverse 
that  Judgment  this  writ  of  error  was  brought. 

The  precise  point  we  have  to  decide  Is,  wheth- 
er the  statute  wiilch  made  the  failure  of  a  bond- 
holder to  signify  liis  refusal  to  concur  In  the 
agreement  of  settlement  within  the  speeifled 
tune  equivalent  to  an  express  assent  in  writing, 
Impaired  ttie  obligation  of  his  bond.  Mortgages 
of  the  kind  of  that  executed  by  this  Company 
are  of  a  peculior  character,  and  each  bondholder 
under  tnem  eolers  by  fair  Implication  Into  cer- 
tain contract  relations  with  bis  associates.  Such 
bondholders  are  not,  lllu  stockholders  ina  cor- 


maioriiy,  when  expressed  in  the  way  provided 
bylaw,  but  they  occupy,  to  some  extent,  an 
analogous  position  towotos  each  other.  The 
mort^ige,  with  the  issue  and  dlsUibutloD  of 
bonds  under  It,  creates  a  trust,  of  which  '*'  ~ 


benefldaries.  It  not  unfreqaently  happens  that 
comprorolsea  and  adjustments  of  coollicting  In- 
terests become  necessary  In  the  course  oi  the 
administration  of  such  trasta.  Aatnlhepnaent 
case,  a  very  large  maJorlQr  of  the  bondholder* 


sometimes  think  It  Is  tor  thtjr  own  InteitM  m 
well  as  that  of  their  associates  to  surrender  ■ 
port  of  their  ligbta  and  accept  othen  Instead, 
and  they  prepare  and  aabmit  for  execution  to 
agreement,  the  object  of  which  Is  to  carry  Ocir 
plan  Into  effect.  No  majority,  however  large 
can  compel  a  minority,  small  though  it  be,  to 
enter  into  such  an  agreemeDt  against  thdr  wHl. 
and  under  the  Constitution  of  the  United  Stales, 
it  Is  probable  that  no  statute  of  s  State,  paMcd 
after  the  bonds  wen  Issued,  subjoc^ng  the 
minorlQr  to  the  provUixis  of  the  ureenKBt 
without  their  consent,  would  be  valioT  But  ii 
seems  to  us  apropereierciHeof  l^Islative  pow- 
er to  require  a  mjnori^  to  act  whenever  neb 
en  arrangement  is  proposed,  and  to  provUt 
that  all  shall  be  bound  who  do  not,  in  some  di- 
rect way,  within  a  reasonable  tline  after  notice, 
signify  their  refusal  to  concur.  To  aust^  tudi 
legislation  itlsonlyneceesaiTlotnvokelhevls- 
ciple  enforced  in  statutes  <a  Uinitations,  whidi 
maiie  neglect  to  sue  within  a  spedfledtbne  con- 
clusive evidence  of  the  abandraunent  <d  a  caiae 
of  action.  As  was  said  in  TIrnr  t.  Andtnut, 
00  U.  S.,  684  [XXIV.,  860],  irtkeretbe  limil» 
tion  was  of  actions  upon  certain  l^al  oblige 
tloDS  that  embarrassea  the  entira  community  ai 


ired,  but  their  prompt  enforcement  could  be 
tnHiGted  uponorthelrabandoumentdaimed." 

,>»  to  statutes  of  limitations,  it  has  atw^ 
been  held  that  shortening  the  time  within  whkb 
acitons  on  existing  contracts  must  be  bnnigfai, 
impairs  no  obligation  of  the  contract.  If  a  m- 


was  etid  :  "In  all  such  case*  uie  questioo  h 
one  of  reasonableness,  and  we  have,  thefefore, 
only  to  consider  whether  the  time  allowed  in 
this  statute  is,  under  all  thedrcumatancei,  rea- 
sonable. *  *  *  In  Judging  of  that  we  meal 
place  ourselves  In  the  position  of  the  legisloton, 
and  mu.st  measure  the  time  of  llmitatitn  In  tb« 
midst  of  the  circumstances  which  ■urnnnd 
them  as  nearly  as  possible;  for  what  is  reason- 
able in  a  parQculu  case  depends  upon  Its  par- 
ticular facta." 

What  was  said  there  aeema  to  ui  equally  *^ 
plicable  to  the  present  case.  There  "the  oub- 
ness  Interests  of  the  entire  people  ot  the  Stale 
had  been  overwhelmed  by  a  calami^  comsHo 
to  all.  Society  demanded  that  extr»oidlDtiy 
efforts  be  made  to  get  rid  of  old  embarraasmaati, 
and  permit  a  reorganization  on  the  bans  of  the 
new  order  of  thtuga."  Here  a  Canal  Compaaj, 
encumbered  with  a  lanm  bonded  and  floatiDg 
debt,  was  bankrupt  Thepaymentofltidettt 
In  the  ordinary  way  was  Impossible.  It  I*  fui 
to  infer  from  the  case  stated  that  the  ioienst  ta 
the  mortgage  debt  had  been  in  arrear  for  yean, 
and  the  Boating  debt  which  waa  unsecnnd 
amounted  to  at  least  |SO0,OOO,  or  one  fifth  of 
the  amount  of  the  mortrage.  InthlsoMi^tka 
of  tblnga  undoubtedly  tin  bondholdras  nlgfat 
have  foreclosed  th^  isortgage  and  tbnssenied 
the  proceeds  of  a  sale  of  the  moriKaged  pntxc 
ty,  but  to  a  very  la^e  majority  this  setmedaa- 


advlsable,  aiid  the  reaaon  is  appannt.    n* 

iiroperty  they  had  as  securi^  was  a  canal  sal 
ta  appurtenances.  Porchasers  of  inch  [^^ 
er^  at  advantageoua  prices  wen  net  eady 
found.    Unless  tiia   boodhiddas  themsahw 

iwr.s. 
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hooAt,  ft  UrgB  maiAcB  mnat  almost  neoeen- 
litj  M  mads  and  but  a  small  ram  realized  for 
dittribntloiL    If  (he  Imndboldera  did  buy,    ' 


, tn  undertakluff, 

and  M  ■  majority  of  the  bondbolden  came  to 
the  ctnchiaioa  UUt  if  tbef  could  be  permitted 
(0  take  panto  some  extent  in  the  contrd  of  the 
burinen,  it  waa  better  to  let  the  propeit;  re- 
main in  the  hand*  of  tbe  CompanV  inthout  a 
foredonire.  and  (o  demand  their  tnteieet  onlv 
aa  it  could  be  paid  out  of  profits  actually  real- 
ised. The  questioD  now  Is,  not  vbetber  tUs 
•cbeme  wu  Of  was  not  a  wise  one.  Ama^rity 
of  tbe  bondholders  thought  It  was,  while  some 
did  not.  Unless  sll  or  nearly  all  sfcreed,  uoth- 
iiig  could  well  be  done.  Hence  ap^cation  was 
made  to  the  Legislatuie,  not  to  require  all  bond- 
bolders  to  adopt  the  plan  and  become  bound  by 
It,  but  to  fndlaUe  wbetber  they  would  or  would 
not.  If  nny  said  they  would  not,  then  Itwould 
be  necessftry  for  those  who  favoreu  the  scheme 
'o  determine  whether,  in  Tiew  of  snctk  a  dissent, 
(bey  would  go  on  and  leave  tb«  dissenten  at 
liberty  to  SMert  tlidr  rights.    That  would,  of 

oouiee,  dqwnd  in  a  large  degree  upon  cbe  nuW' r j 

ber  of  ihoee  who  dlsaentMl  and  tbe  amount  of  difference  affecting  their  common  intereau,and 
bonds  tber  held.    Prompt  action  was  also  Im    that  the  statute  tnvolved  in  this  suit  Is  of  that 

Sonant.    In  view  of  tms,  three  months  wss 
xed  u  the  time  within  wldcb  tbe  election  must 
There  is  no  complaint  of  tbe  length 


to  delivering  the  opinion  of  the  court,  sftcratmr 
lag  that  tbe  strong  current  of  modem  legislatiou 
and  Judicial  opimon  was  against  the  enforce- 
ment of  secret  liens  on  property,  said :  "  We 
think  that  tbe  law  in  requiring  the  owner  of  this 
tacit  mortgage  for  tbe  protection  of  ionocont 
peteons  dealing  with  tbe  obligor  to  do  this  much 
to  secure  hie  own  right,  and  protect  those  in 
ignonmoeof  thoeerlgbls,  did  not  Impair  tbe  ob- 
ligation of  tbe  contract,  since  it  gave  ample  dme 
and  opportunity  to  dq  what  was  required  and 
what  was  eminently  lust  to  everybody,"  And 
fn  JaekKm  y.  Lampfan,  8  Pet.,2B0,  Itwassald: 
"It  is  within  the  undoubted  power  of  Slate  Leg- 
iaiatutes  to  pasa  recording  Acts,  by  wliicb  tM 
elder  grantee  abali  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  witliin  the  lim- 
ited time;  and  tbe  power  Is  the  same,  whether 
the  deed  is  dated  before  or  after  the  recording 
Act." 
We  conclude,  therefore,  that  it  ts  within  the 
^st  scope  of  legtslatlve  power  to  require  bond- 
noldera,  Intcretned  In  common  with  others  in  a 
t  aecurily,  to  signify  their  assent  to  or  dls- 

from  a  plan  proposed  by  proper  persons  for 

the  compromise  and  adjusboent  of  matters  of 


of  time  given,  and  it  there 'was  it  could  m&e 
ao  diflenmce  in  this  case,  because  QUiUlan  haij 
actual  notice,  and  three  months  waa  certainly 
time  enough  for  Urn  to  determine  in  his  own 
mind  wbMher  an  assent  or  dissent  waa  most  far 
his  interest  So  tbat  the  only  question  mjty 
presented  to  us  is,  whether  It  was  unreasonable 
lo  provide  that  a  failure  to  dissent  should  be 
iMkea  a>  an  assent.  What  the  majority  wanted 
b>  kitow  was  bow  many  would  not  come  Into 
the  scheme,  aud  the  way  the  assent  or  dissent 
sboold  bedgnified  was  amatterof  butllttlelm- 
ponanoe,  provided  tt  was  understood  by  the 
tiondholaen.  The  LMisIatore,  in  tbe  exercise 
of  its  discretion,  saw  fit  to  provide  that  every 
bondholder  should  be  taken  to  have  elected  to 
beoMue  bound  by  tbe  agieement,  unless  be  filed 
In  wrUtng  with  the  prestoent  of  (he  Company  his 
refusal  lo  concur.  This  was  the  war  the  vole 
WM  to  be  taken  and  the  will  of  the  Dondhold- 
«ts  ascertained.  All  who  did  not  rote  against, 
were  to  be  counted  in  favor  of  the  plan.  This 
*)eing  imderstood  no  bondholder  can  complain. 
If  it  was  within  the  power  of  the  Legislature  to 
nqnire  him  lo  act  at  all  If  be  does  not  wish 
to  abandon  his  M  rights  and  accept  the  new, 
■n  he  has  lo  do  is  to  say  so  tai  writing  to  the 
pnrident  aS  the  Company.  Inaction  will  be 
taken  aa  condusire  endenoe  of  abandonment, 
jDst  as  the  failure  to  bring  suit  witUn  tbe  time 
allowed  by  a  statute  of  flmitation  Is  evidence 
of  the  abandonment  of  an  existing  cause  of  ac 

UOSL 

Hm  same  prlndide  was  applied  In  Vanee  v. 
Fmcw  [mtt.  aoB],  where  It  was  held  that  an 
artlcla  fii  the  Constltntlon  of  Louisiana,  adopted 
In  uae,  irtiJdi  provided  Ibat  existing  secret 
■attgafea  and  nirlTU^ea  should  cease  lo  have 
aOaaaplnatthbdparBoas  after  the  1st  January, 
um,  ra^ps  baton  tkM  dma  nonded,  did  not 
1MI7.  S. 


character  and  valid. 
Jvdffttunt  affirmti. 
Ttua^opj.   Test: 

James  B.  HoKenner,  Ottk,  Sup.  Oourt,  U.  S. 

atr4-10tO.S,Bi. 

J.  A.  FAT  AND  COUPANT,  Appt., 

C0BDB8MAN    BR0THEH8,  Harbt   J. 
CoRDEBiux,  Jr.,  and  Olzmems  A.  Cobsu- 

UUI. 

(Bee  a.  a,  Beporter^  eO.,  itO-m.) 

I\itentat  to  teroU-iaiM — r*iinit — elaimieeitM- 
tnd—iv^ngtmeaU  of. 


tten  patent : 

, John  Bioiiards,  Anyust  IL  U 

'  guide  and  ■i»poft_for_acrol]'«a*s,'^  ib«^ 


whiota  laaajustaMa  so  ai 


..  Nol  IBT. 

UOkfora 

M  orl^nal 

igbeea  nanted  to  Urn.  itar 

ived  KUMe  and  soppott  for 

"t.  In  aatl-frM&D_gulds 

, M  l«  aooommodstediArent 

UdoknesHS  of  MW-bladea.  and  to  oompeaiate  tor 

■-  oonbliistioo  with  the  of^n  portlou  of  a 

"-■* •— — "-Illy  M set  forth,"  does  not 

wblcb  a  band-nw  Is  used, 

— ' taDtly  Inona 

, thBshillUes, 

and  havlDK  a  tansloa  over  tbe  perlpbertas  of  lbs 
wbeels.  _ 

1  ClatanSof  said  re-)MU«,nanid]r,*'S.  Tbm  oom- 
btnaUaD  of  (he  sDU-frlotlOD  saw-support  and  fulde, 
orttaeeqnlvaleDtUiereof.wlthanaajiistablesuard, 
or  Its  agulraleat,  nihitanTlalir  as  and  for  tlie  pur> 
pose  set  forth,"  M  not  mfilnged  br  an  anancoonnt 
Id  whlobBuobaband«Bw  Is  used  sod  ttteguard  does 
□otbolddown  tbsstiiSanlrBt  the  upward  lifting 

actioDofthesaw.beoausethasawis^— '--•' 

Inr  downward. 
71,  The  olal- 

l^dastor 


Coogu 
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TertLc&iJy. 

fl.  CIalm8,iuunel7;"&  The  arnnmmeiit  Of  Step 
orMddleKaDilltaooDtalDed  box  or  Dearlns  L  L'," 
ooTOTkaa  kn  element  of  tbe  ammgemeDt,  amonK 
other  ttdiisB,  a  Bprlng  vbtob  oairlea  tbe  weight  of 
Uie  taddleLBndelneBnelaatlo  teoaloii  to  the  uw, 
and  to  not  Inf  nnsed  by  aa  BiMmgemeat  In  whloh 
there  la  a  rigid  saddle  and  do  sprlna. 

7.  Claim  t,  namely:  "4.  In  oomUnaUon  irltJi  the 
upper  arbor  L',  the  lower  arbor-bearbiK  E,adJuBt- 
able  both  vertloallT  and  borfzontally,  as  ahown  and 
described  and  for  the  purpoae  a^  torlh,"  Ig  not  In- 
Irlnfred  t>7  an  arrangement  wblnd  doe*  notlDfringe 


V  . 


Argiitd  Jfee.  14,  IS,  18S3.  DteHedJke.  S.  18S3. 

APPEAL  from  the  ClrcnitCounof  the  United 
States  for  tbe  Soutbern  District  of  Ohio. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  tbe  appellant,  a  Corporation  dul;  estab- 
lished under  the  laws  of  Oblo,  to  recover  dam- 
ages alleged  to  bare  resulted  from  tbe  infrin^ 
ment  of  certain  lettera  patent,  aod  for  an  u- 

Tbe  court  below  having  found  for  the  de- 
fendantA  and  entered  a  decree  dismissing  the 
bill,  the  complainant  appealed  to  this  court. 

The  facts  of  the  case  are  further  stated  by  the 
court. 

Memt.  Robert  H.  P&rkliwon  and  JoAn 
'    E.  Hatch,  for  appellant. 

Mettrt.  E.  E,  Wood  and  S.  Begd,  for  ap- 
pellees, 

3fr.  JutUM  BiMtcUbrd  delivered  tbe  opim- 
ion  of  tbe  court; 

This  suit  in  equilf  was  bnmght  for  tbe  In- 
fringement of  three  seveial  lett^  patent.  The 
first  is  re-issue  No.  1G87,  granted  to  John  Rich- 
ards,  August  25,  18SS,  lor  a  "  guide  and  sup- 
port for  scroU-sans,"  the  origmal  potent,  No. 
85800,  having  been  patented  to  him  May  37, 
1862,  for  an  "  improved  guide  and  support  for 
scroll-saws. "  The  speciucatlon  of  the  re-issue 
is  as  follows,  InclnduiK  what  is  indde  of  brack- 
ets and  what  la  ontd&  of  brackets,  omitting 
what  is  in  llallos;  "  To  all  whom  It  may  con- 
cern; Beltknownihatl.JohiiRichards,  of  Co- 
lumbus, in  the  Ooun^ra  Franklin,  and  State  of 
Ohio,  have  invented  a  new  and  useful  [method 
of  guiding  and  supporting]  eombined  ffuide, 
ffuora  an(f«uppor(/(fr  scroll-saws;  and  I  do  here- 
by declare  that  the  following  Is  a  full,  clear  and 


exact  description  of  [one  practical  m 
rying  out  mv  Invention]  l/it  tame,  reference  be- 
ing had  to  tne  accompan^g  drawing  fanning 
fait  of  this  spcciflcntion,  ir"  "'•!'•>'  rp,™,~i  k> 
ts  a  perspective  view  of 
table  and  [a]  the  saw  blade  f 
mill,"  with  --•-- 
and  my  in 


panyuig  aiswincs  lonning 
on,  m  which  [Figure]  f^. 
IV  of  a  portion  of  [■]  w 
blade  [of  a  'scroD  law- 


tlit  teteral  figures  indicate  correaponffl:  „  , 
pt  bas  long  been  a  iJ^»HlCTMtuni  to  obtain  a  ktdII 
saw-miil  whiidi  will  work  succKsfally  while 
tbe  upper  end  of  the  saw  blade  is  leftfreetrtia 
a  sosb  or  upper  straining  device;  and  this  bu 
never  been  attained  until  the  dcvelopmcntj  71« 
•natrtre  of  my  invention  [which]  urCier  thu  jm- 
itrU  conalBla;  [Ist,  In  working  the  saw  at  a  point 
above  tbe  table  in  a  move  which  i>  inclosed 
by  anti-friction  material,  such  as  sted,  pohsbid 
Iron  or  ^ass,  or  any  other  known  and  snJtaUe 
metal  or  substance,  the  upper  end  of  the  si» 
being  disconnected  from  any  upper  suspendff 
or  sash,  but  supported  and  guldM  at  its  back 
edges  and  at  its  sidesor  broad  faces,  and  its  lov- 
er end  connected  to  any  mechanical  device  tba 
will  produce  tbe  dcsirwi  n  '  "  ' 
consists,  2d. 
whereby  different  tl 
saw  may  be  used  at  wilL  It  consists,  3d,  in  U- 
taching  the  anti-friction  guide  and  support  to 
an  adjustable  device  which  constitutes  a  guuti 
to  hold  down  the  stuff  being  sawed,  and  sl»> 
Insures  a  supjiort  of  the  saw  at  the  point  near 
where  tbe  sawing  Is  performed  as  welt  as  above 
this  point.  My  prirciple  of  operating  a  send) 
or  web  saw  must  no  be  confoonded  with  the 
'  muley  saw,'  as  in  the  '  muley  saw '  it  is  rhd- 
mon  to  employ  guides  attached  to  the  saw,  snch 
guides  running  in  or  upon  bearings  indepmdeni 
of  the  saw-pt.te;  wbBreas,wlththeweborKioll 
saw  worked  BCCordioK  io  my  discovery,  tbe 
back  of  tbe  blade  or  plate  is  supported  npoo  a 
hardened  steel  or  other  durable  anti-friction  E0^ 
face,  and  is  guided  laterally  by  similar  BUrfsrea, 
so  that  tbe  saw  is  supported  and  guided  with- 
out any  means  of  tension  beingemployed.  Fur 
tbermore,  '  muley '  saws  are  supported  at  each 
end  by  cross-heads  and  only  in  the  center  by 
lateral  guides;  and  a  saw  must  be  employed  thtf 
is  strong  enough  in  its  cross-section  to  stand  the 
work.  Now,  with  my  plan,  I  rapport  tbe  9« 
down  to  the  topof  the  wood  being  sawed-wIuA 
is  a  new  thing  in  this  class  of  mwhuDIs,  and 
enables  metousesmall,  li^it  sawUades.  Vtt 
vlously  to  my  discovery  of  nmning  the  upper 
end  of  the  web  or  scn^-Mw  in  tnctiooal  en- 
tact  with  an  upper  guide  it  was  deemed  aa  !■■ 
piracticable  thing,  and  It  is  now  cmly  by  [nc- 
tlcal  demonstiaaon  and  long  use  that  sav-miD 
men  are  convinced  that  such  method  of  wtirt- 
ing  scroll  or  web  saws  will  not  cut  throngfa  wA 
rapidlv  wear  out  tbe  guide.  The  aon-^stra^ 
tion  of  the  guide  in  a  short  period  of  time,  a) 
though  tbe  pressure  upon  It  la  immense,  is  dv  |4I 
to  the  fact  of  tbe  guide  bcdn^  of  hardened  ited 
or  other  smooth,  hard  material,  overwblob  Ikt 
saw  plate  glides  with  hut  little  trictioDal  wear] 
in  the  guide  ajtd  bad:  tupporUng  im*»r  pU» 
IMC.  S. 
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i»  eonnteUon  with  the  tltding  gaard,  the  mme 
omiUtutinQ  a  eoiiMiuil  guide,  guard  and  tup- 
pert  for  tiUfrae  or  dUamnteted  wpperportiont'if 
a  teroU^M  liladt.  To  enable  otben  skilled  in 
Uic  ut  to  make  and  lue  mj  loreiiUon,  I  will 
proceed  to  describe  [one  practical  mesna  In 
wbicb  I  have  einbo<U«d  It  with  neat  success; 
but,  in  doing  so,  I  do  not  wish  to  u  nnderelood 
■s  limitiDK  myself  to  these  mechanical  devlcea 
In  tbemsdVee,  as  the  principle  may  be  embodied 
to  nriooa  other  means  and  still  not  depsit  from 
the  discovery  embodied  In  machtneir  that  I  de- 
sire lo  patent.]  ilf  ttmttrwMon  and  operation 
Kith  r^trencB  to  tht  dravinft.  [Not  using^  / 
da  not  UM  ■  sash  [or]  nor  other  means  of  strain- 
ing the  saw  S,  [1]  Jnit  fasten  the  lower  end  of 
ihe  [blade]  »am»  to  the  upper  end  of  a  stock  or 
■Ude,  8',  <n  [a]  lA«  pitman,  by  a  set-screw,  S*, 
or  [I  may  otherwise  connect  this  end  of  the 
blade  to  a  detlce  which  wiU  properly  operate 
the  saw.  Tlie]  in  ant  o<Aer  MmOar  mannsr, 
and  hamiti  lap  or  npptx  [end  of  the  aawl  jM>r- 
ftosdfsemnwtaf above tbetablerT,]T.  [IleaTe 
entirely  disconnected,  but  In  order  to  steady  or 
guide  and  mpport  this  free  end  during  the  saw- 
i^opcratton,Iattachagrooved  steel  guide  to  a] 
ne  taid  upper  portion  of  th«  soitf  it  tapporlea 
aiidffiiidedog7nearu,oftheiuoparaildbar»aa, 
ami  the  angtaar  plait  b.  7^  ban  hate  a  lateral 
a^uttmentloaoeommodaleiawofdiffarentlhidt- 
aesMS,  their  purpote  being  to  keep  the  earn  in  a 
true  verHeal  Une,  and  lo  keep  it  from  tteitUn]), 
leiile  the  offlee<>f  the  baeJc  plate,  bb'.ie  to  tupport 
lh»  taw  againif  the  tlrain  ^  the  ttuf  on  the 
ktth,  ithen  the  leork  it  being  ^loved  aqaintt  it. 
ne  gvida  a  a  and  back  plate  b  b'  an  j/t  made  of 
tariened  tieei,  to  prmentfiietion  and  tcear,  W« 
dftiee  aabbf  it  fattened  to  the  knoer  end  of  Uie 
diding  strip  or  gvard  piece  A,  [other  device 
wbich  will  answer  as  a  firm  support  to  the  guide, 
sod  as  a  guard  to  ken>  down  Uie  lumber  being 
Nwed.  The  device  A  is  attached  to  a]  whicJi  u 
Med  in  a  groove  of  a  tuepended  stud  [or  timber] 
B.  of  the  tiailding,  [and  is  betlerlf  made  adjust- 
■bte  by  means  ota  slot  and  clamp-bolt,  sudi as 
destgnated  bv  tlie  letters  a  ed;  but otlier  known 
means  for  adjusting  this  device  mav  be  adopted. 
The  ;mide,  as  shown,  is  formed  of  three  parts, 
to  wit:  m  back  plate,  b,  and  two  side  plates  a,  a, 
which  latter  are  bolted  or  screwed  firmly  —  "  - 


shown.    The  slots  8  through  which 

,  /pass  are  large  enough  to  allow  the 

plates  a  a  ^  ^ight  lateral  adjustment  whenever 


the  holla //pass  I 


is  deored  to  use  a  saw  witli  a  greater  thick- 
nesa  or  a  tlilnner  saw.  The  same  end,  tit.:  the 
formstton  of  a  steel  guide,  or  a  guide  of  bard 
antS-frictioD  sni^ce,  would  be  attained  if  a 
groove  waa  formed  in  a  thick  steel  plate,  or 
otlter  bard  substance,  except  the  advantage  of 
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timber  on  uw  teeth  when  Uie  workL 

aboT«d  against  h,  while  the  office  of  the  lat- 
-— " — of  the  groove  or  guide  is  to  keep 


or  timber  being  sawed,  and  at  the  same  tlm» 
bring  the  supporting  guide  to  the  saw  right 
down  to  the  place  where  the  sawing  is  bcmg 
performed,  and  thus  Insure  the  most  perfect 
operation  as  well  as  an  effectual  supporUng  ami 


guiding  of  the  saw.]  and  eot^ned  aeeordingly, 
at  the  IMekTtett  of  ttuff  being  tavied  Ttquiret,  bp 
damping  terete-bolt,  e,  and  mnd-nv(. 


A.     The  bolt  patteilooiels  tAniigh  anobiongtioi, 

e,  of  the  guardritrip,  but  faelene  firmly  in  the 
shia  B,  atihown.  Tfiit  guard  rats  in  dote  eon- 
tact,  or  nearly  to,  ieith  the  liuff  being  tawed,  and 
keep*  the  tame  firmly  doum  upon  thi  table,  afiilt 
the  detiieeaaandbb  guidetandrupporitlheiaie, 
at  atoee  itated.    It  icill  be  teen  tJiat  terew-iaitt,  f 

f,  confine  the  plait  b  and  ban  to  the  tlrip  or  guard 
A,  and  that  (he  hoiet  or  iloti  tlirough  tlie  ban  a 
are  elongated  to  at  to  allow  tlie  guide-bart  a  a 
duxnee  to  mote  nearer  together  or  fSirOier  apart 
to  admitdifferent  Giieknettei eftatt^ade.  Itaitt 
tdio  be  teen  that  the  guidet,  it/  beii^f  attached  to 
the  ttrip,  are  abutted  *tith  i(  up  and  doien,  the 
taidvpand  down  at^uttment  being  alloieedl^  the 
^ot  a"  cf  the  ttrip;  and  t!iut  the  angular  part  b' 
of  Iheplate  b  aidt  alto  in  holding  doten  Oie  ttuff, 
tt  haninga  vertical  keif,  g,  cut  in  it,  lo  admit 
the  tateUade.  and  the  guide  and  tupportingptatet 
or  ban  are  alieoj/t  in  proper  potition.  Thisfguard 
by  Its]  ammgement  alto  obviates  the  [hereto- 
fore] necessity  of  leaving  the  upper  end  of  the 
•awDlade  above  the  table  unsupported  and  nn- 

S.lded,  sa  It  allows  of  the  work  or  [timber]  ttajf 
Ingfreely  turned  while  the  nwing  is  progress- 
ing, a  clear  open  space  between  the  guard  and 
the  table  beinf  'dtl.  Hn  the  drawing  I  have 
shown  the  lower  end  of  the  guide  forming  an 
angle;  this  is  loglvea  larger  guard  surface.  This 
angular  portion  has  a  kerf,  o,  cut  in  it,  to  admit 
the  saw  plate  1 1  the  back  of  the  guide.  I,  how- 
"  limit  myself  to  this  form  of  guide.] 


operating  ateroU-tatt  without  ttraining,  nor  do  I 
daim  the  appUeafion  of  lateral  guidet  lo  toot; 
neither  do  I  daim  an  a^uttable  guard  to  preeent 
the  itu^  riling  mlJi  the  law."  Reading,  in  tlie 
forcgomg,  what  is  outside  of  brackets,  includ- 
ing wtiat  is  in  Italic,  and  omitting  what  is  in- 
side of  brackeLi,  gives  the  text  of  the  oriinnal 


back  plate  b,  in  conuenlon  with  the  sliding 
gunrd-strip  A,  the  same  constituting  a  combined 
guide,  guard  and  support  for  the  topof  ascroU- 
saw,  and  operatlnj^  substantially  as  herein  de- 
Bcribed."  The  re-issue  contains  five  claims,  as 
follows:  "1.  Running  Ihe  upper  portion  of  a 
web  or  scroll-gaw  above  the  table.  In  a  groove 
of  an  anti-friction  guide  and  sapport,  aubetan- 
tially  as  and  for  the  purpose  described.  2.  Op- 
erating practicallj  an  unstrained  web  or  scroU- 
saw,  by  combining  with  such  aaw-milla  an  up- 
per anti-friction  guide,  which  supports  the  back 
of  the  anw-hlade,  and  also  sustains  the  mw 
blade  at  its  sides  or  faces,  substantially  as  set 
forth.  8.  The  use  of  anti-friction  guides  as  » 
■nbstitule  for  straining  devices,  in  combination 
with  web  macroll  saw  blades,  the  guide  to  be 
rained  and  lowered  to  suit  the  thl(Ju»eM  of  the 
stuff,  substantially  as  set  forth.  1.  An  anti- 
friction guide  which  la  adjustable  so  as  lo  ac- 
commodate different  thicknesses  of  saw  blades, 
for  WW,  '  ' 
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SuPBEiGt  (joUBT  or  TOE  Uhitbd  SrATxa. 


wltli  tbe  upper  portion  of  «  web-ww  blade,  mb- 
(tantUIlj  as  set  toith.  0.  The  combination  of 
the  anti-friction  nw  support  and  guide,  or  tbe 
14141  equivalent  thereof,  with  an  adjustable  Kuard, 
'  ^  or  its  eqnivaleut,  aubstantlallr  as  and  for  the 
pwpoM  Mt  forth." 

InfrinKement  of  only  clalma  A  and  5  of  tbe 
re-Iarae  b  alleged.  It  li  apparent.  In  reading 
the  epedflcaHon  of  the  original  patent  and  that 
of  tlw  r&'lsnie.  that  Rlcbarda  contemplated  the 
use  of  bla  ImproTementa  only  In  connection  nith 
a  saw-blade  tbe  upper  aid  of  whidi  was  free 
from  anr  suspender  or  sash,  and  the  lower  end 
of  wbicn  was  so  connected  with  mechanism  as 
to  obtain  the  desired  motion  in  the  saw.  Claim 
4  of  the  le-lssuo  claims  as  an  element  in  the 
cconbination  covered  t^that  claim,  "the  up- 

Eer  portion  of  a  web  saw  blade. "  Tbe  saw 
lade  shown  in  the  drawings,  and  tbe  only  saw 
blade  which  cnnbaveannpperportioncpable 
of  beine  free  or  disconnected,  m  the  sense  in 
which  Uiose  words  are  used,  is  a  reciprocating 
saw-blade,  actuated  from  below,  and  alternate- 
ly pushed  and  pulled.  The  apeclficalion  of  the 
re-tssue  atatea  Uiat  Richards'  saw  la  supported 
and  guided  "  without  any  means  of  tensfon  be- 
ing employed."  Tbe  defendants  use  a  band 
saw,  which  is  an  endless  saw,  passing  over 
wheels,  and  running  constantly  In  one  direc- 
tion, towards  tbe  table  on  which  tbo  stull  lies, 
and  havi^  a  tension  over  the  peripheries  of  the 
wheels.  For  this  reason,  thedefend.a)t(ido  not 
need  nor  do  they  have  any  guard  which  per- 
forms the  function  of  a  giisra  embraced  as  an 
element  in  the  combination  covered  by  claim 
6  of  tbe  Tc-issue,  of  holding  down  the  stuff 
agoIosC  the  upward  lifting  action  of  tbe  ww, 
because  the  saw  is  constantly  t<tMlng  in- 
ward. There  is,  therefore,  no  infrinitemen'  \it 
cither  dalm  4  or  clalK  f 

The  second  patent  sueo  od  is  no.  7f  .880, 
nanted  to  J.  A.  Fay  &  Co.,  June  IP.  1868, 
for  an  "improvement  in  guides  for  band-saws," 
on  tbe  invention  of  John  Lemman.  The  spec- 
IflcalJon  says:  "Figure  1  is  a  front  elevation  of 
oae  of  my  improved  guides:  Figure  2  is  a  side 
elevation  of  the  same;  Flsure  8  is  sn  elevation 
of  ihe  anti-triciion  roller  6,  removed  from  the 

Side;  and  Figure  4  is  a  partial  plan,  showing 
I  manner  of  adjusting  the  lateral  guides. 
bimllsT  letters  of  reference  In  the  different  fig- 
ures Indicate  corresponding  parte.  In  operat- 
t41S]  log  endless  saws,  guides  are  needed  both  above 
and  below  the  wood.  As  is  well  known,  the 
high  speed  at  which  these  saws  aie  driven,  and 
ibe  small  amount  of  surface  presented  to  the 

fuide  from  the  edge  of  tbe  saw  plate,  cause 
jted  guides  to  wear  away  very  fist,  even  if 
made  of  hardened  st-jel  or  glass,  part' 
when  heavy  sawing  ts  done,  and  the  s 
the  feed  falls  on  the  saw.  Rolling  guides, 
while  Uiey  have  partially  overcome  tbe  diffi- 
culty of  friction  and  wear  on  tbe  back  Of  the 
saw,  cannot  be  constructed  to  give  a  proper  lat- 
eral support  to  tbe  saw,  as  will  hereafter  be 
alluded  to.  Tbe  object  of  the  Invention  here 
Illustrated  la  to  obviate  these  aeverol  diflculties, 
and  give  Important  advantages  In  operating 
saws  of  this  kind.  Ita  Datnre  consists  In  a  com- 
bination of  anti-friction  rollers  and  fixed  guides, 
the  flnt  to  mipport  the  bot^  or  thin  edge  of  the 
•aw,  and  to  have  lateral  adjustment,  present- 
ing diSeient  points  to  wear;  the  flxea  guide* 
«88 


inafler  ezpbtined.  To  enatde  otiiers  diUed  is 
the  art  to  make  and  use  my  invention,  I  <riQ 
proceed  to  deacrtttt  lie  mode  of  constnctkw 
and  tbe  manner  of  opersting  the  same,  with  tbe 
old  of  the  drawings,  a  is  a  frame  or  auppott 
for  the  guides.  It  Is  cored  out  to  receive  tbe 
wheel  b,  with  room  for  lateral  adJustmeoL 
On  the  top  is  a  cylindrical  extension  A.  iaiend- 
ed  to  be  connected  to  a  bar,  on  whld  the  whole 
structure  Is  adjusted  up  and  down,  to  snit  the 
thickness  of  the  wood  being  sawed,  il  is  ss 
anti-friction  wheel,  of  hardened  steel  or  otbcr 
suitable  material,  mounted  on  an  axis  /.u 
showninFig.  8,  andbrredllneainFSg.  I,  Tbii 
axis  hss  conical  bearings  formed  in  the  ptec* 
g,  wbich  allows  of  compeiuatkm  for  wevi 
uid  by  loosening  the  screws  *  «,  tbe  wbed  t 
and  hearings  gg  can  be  adjusted  latoally,  n 
as  to  i>rlng  different  points  of  Oie  periphery  ol 
wheel  b  In  contact  wftb  the  saw.  e^  e'  e'  ait  lit 
eral  guides  to  keep  tbe  saw  from  ttuning  snd 
in  a  true  line.  These  guides  are  so  arraagcd 
that  two  or  more  of  them  can  be  used  and  the 
others  removed  or  adjusted  to  receive  a  nanw 
saw,  as  shown  in  Fig.  4.  Tbe  boles  throo^ 
which  the  screws  (f  d  pass  are  dottod,  as  shows 
by  red  lines.  Fig.  1.  £  is  a  section  of  a  bssl 
saw,  sufBdenUy  wide  to  allow  of  oU  the  (dstcs. 
cee,  being  used.  The  whed  (  fs  so  ainnjpd 
as  to  bare^  pess  (biou^  tbe  piste  m,  and  come 
' — ntact  with  the  saw  £.  011^40168  an  fonned 


i  do  not  claim  the  tue  of  an  anti-f  liction  loBa 
applied tolhebackofthesawxpeitherdolctaim  [{ 
toe  fixed  lateral  guides."  There  b  only  o« 
claim,  in  these  words:  "Tbe  combtnatkn  of 
the  roller  b  with  fixed  lateral  guides,  e  e  e,  ow 
or  more,  arranged  and  operating  tnhntinfiilT 
in  the  manner  and  for  the  purposee  ^Mdfled 

This  patent  stands  on  very  nonow  gnmBd. 

nU-friction  rollers  applied  to  the  bad  of  the 
_-iw  are  disclaimed  and  were  old.  nxedlslenl 
guides,for  the  faces  of  the  saw,  an  disclaimed 
and  were  old.  Tbe  text  of  tbe  ^wcUcsiioa 
limits  the  indention  to  a  comUnmtloB  at  ss 
anti-friction  wheel  to  support  the  iMdi  or  Viin 
edge  of  tbe  saw,  and  to  nave  lateral  adjioi' 
ment,  preeentlDg  dUfereot  points  to  wear,  -'iib 
fixed  guides  to  support  laterally  tbe  tam  ot 
tbe  saw,  the  fixed  guides bdugso  oonstiMed 
OS  to  accommodate  sain  of  dflfereia  widttaa 
The  anti-friction  wheel,  by  meaas  of  Its  cnt- 
leal  l)earinKs,  can  be  advanced  nearer,  si  it 
wean,  to  the  back  edge  of  tbe  saw,  and  tbt 
wheel  and  its  bearings  an  c^iohle  of  bdngid- 
jusled  laterally,  so  as  to  hrbig  dlffennt  pcanu 
of  the  peiiphtxy  of  Ibe  irtted  In  oontact  vitb 
the  back  edge  of  the  saw,  Tbe  •nwc*' 
ment  of  fixed  guides  itf erred  to  li  maaifsnj 
that  deacilbedin  the  Richards  patent.  Tbe 
only  point  of  Invention  dwdt  on  In  the  L(b>- 
man  specification  la  the  lateral  adjustoUtt?  at 
the  whed,  whicb,  thoo^  it  la  to  ba  on  soii- 
biction  wheel,  and  to  Is  to  be  made  of  hantaad 
sted  or  other  suitable  material,  wf!l  still  ww 
away  on  tbe  surface  pieeotted  to  tbe  edge  et 
thesaw;  and  the  lateral  adjnstmoit^nlilss  dtl- 
ferent  polnta  of  the  par^haj  at  the  irtied  m 
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babfoo^t  Into  oonteet  with  tbe  nw,  to  u  to 
III  I  Willi  dUterant  pofnti  to  wear  firaiD  time  to 
Hmo.  Thni  tbe  «otIn  width  of  tha  periphoy 
of  ft  wbed  maj  be  ntlUzed.  The  defenduita 
ban  naed  a  wheel  which  hu  two  crorce  in  IL 
in  one  of  which  (be  saw  nma  and  in  either  of 
irtiicb  h  can  too.  The  wheel  can  be  adjusted 
laienDf,  ao  aa  to  bring  the  one  or  the  otber  of 
tbe  two  gnovea  into  uae.  Bnt  (here  1>  no  ad- 
Joatnient  to  bring  different  points  of  the  m- 
itpbery  at  ft  amooth-fooed  wbed  into  use.  In 
Tfew  ot  the  state  of  the  art  and  of  tbe  limit*, 
tiona  of  the  mdflcation,  th«a  haa  been  no  In- 
Mogement.  Mwelr  adjusting  a  wheel  lateral- 
ly ao  m  to  gire  it  dlfleieDt  positions  at  diSep- 
cut  tlmea,  was  a  thing  welt  Known  (o  mecban- 
let;  and  mnnlng  the  back  edge  of  a  aaw  in  t 
groove  In  ft  roller  ezlated  in  the  prior  Cloater- 
man  device. 
The  thfad  patent  sued  on  la  No.  190,M9, 
Lted  to  J.  A.  Fftf  A  Co.,  Norember  U,  18T1, 
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part  of  onr  Inventten  relates  to  an  improved 
form  ot  supporting  frame  and  of  the  upper  and 
lower  arbor-bearings,  whereby  tbe  said  orarlnga, 
with  their  Indceed  ahors,  are  made  easilj  ac- 
ceMriUe  and  removable  for  Inspection  and  re- 
pair, and  relaUvdr  adjustable,  so  as  to  be 
toodgbt  Into  exact  Uae,  and  otherwlaa  lo  regu- 
lated aa  to  Insure  the  perfect  operation  of  the 
aaw,asheraloafter explained.  *  *  *  Figurelis 


of  tbe  machine  in  liie^aneof  ItaartHHs.  ■  *  * 
Figure  S  isB  idanof  tbe lowerarbor-beadxg.  Tbe 
franie  which  snpporta  theoperadve  purls  of  our 
■nacbise  consista  of  aslngle  casting  of  t'«pecnl- 
lar  form  b«e  iepreBentea,that  la  to  say  a  base,  A, 
from  wboae  rear  end  there  risea  the  main  column 
or  standard  A'  (supporting  tbe  upper  arbor-besr- 
fngaadsaw  guide),  and  from  wnoae  front  end 
there  riaee  e  ahoTler  column  or  pedestal.  A", 
wUch  latter  miroorti  and  Is  surmounted  by  the 
bench  or  tsbleB,  on  which  (he  stuff  resia.  The 
ill  [iiiantnn  whioi  Intervenes  between  the  col- 
umns A'  and  A"  leavea  exposed  a  seat,  which 
extends  bdow  tbe  center  of  the  lower  arbor  and 
ts  entirdy  open  upward,  vrtilcb  teat  forms  an 
ftoceaalble  and  oonvenieot  plaoe  for  the  attach- 
ment, inspection  and  regulation,  and,  when 
BcccMiy,  tbe  ready  detachment,  ot  (he  lower 
arbor-bMring,  which  bearing  is  constructed  aa 
foOows:  bolted  or  othvwise  aecuiely  fastened 
lo  tbe  top  ot  baae  A  isaidllow.blocLC,  having 


arbor  V,  constitute  ft  pivoted  faatenlni 
said  bearing.  A  aetacrew,  Q,  tapped  in  the 
boaonot  tbe  pedestal  C,  and  preadng  upwards 
agalnat  tbe  box  E  B',  enablea  lU  adjustment 
•ad  retention  to  horlsontall^,  orsuch  approxl- 
iiiailrn  thereto  as  mav  be  derind.  Othv  set- 
Bovwa,  H  H',  possiognorizontaUy  thiou^  the 
tbe  flanges  e^,  near  their  rear  end,  enauB  the 
^jnatmest  and  retention  of  said  box  to  ft  com- 
iMia  vertical  plaoe  with  the  upper  arbor.   The 
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end  of  the  lower  arbor  most  remote  from  th* 
pulley  I  carries  tbe  driving-pnlley  J.  Itwillbs 
seen  that,  on  the  looeeolng  ot  four  screws,  the 
entire  lower  arbor  and  journal-box  may  be  lifted 
bodily  upward  and  detached  boin  (be  machine, 
without  dnacblng  the  pulley  from  the  arbor. 
The  upper  part  of  the  stan^ud  A'  is  curved 
forwai^  as  represented,  and  has  a  alot,  a,  to 
hold  and  guide  to  a  vertical  path  a  step  or  sad- 
dle, E,  to  which  is  pivoted  a  lug,  I,  that  de- 
pends rigidiT  from  the  upper  arbor-bearing  L 
L'.  The  saddle  E  has  a  hortzontal  extension, 
k,  which  bears  on  tbe  point  of  a  screw,  U,  oc- 
cupying a  not,  T,  that  rests  on  a  spiing  or  cush- 
ion, 0,  in  the  bottom  ot  the  slot  a.  Tbescrew 
H  bdng  turned  to  the  right  or  left  elevates  or 
depietees  the  upper  arbor-bearing  and.  In  to 
dcdng,  caoaea  the  proper  tension  to  be  imparted 
to  the  aaw.  Another  screw,  N,  (hat  is  tapped 
in  the  lug  1,  bean  against  the  face  of  the  saddle 
E,  and  enables  the  regulation,  or  angular  ad- 


gular  adjustment  of  the  band-pulley  arbors  in 
tneir  common  plane  enables  the  operator  to  con- 
fine the  path  of  the  saw  nicely  to  the  middle  of 
the  pulleys,  or  to  shift  It  more  or  less  toward 
the  iKWl  or  back  portions  of  their  peripheries, 
so  as  lo  cause  bU  parts  to  be  equally  worn.  The 


Wlule  preieiring  tne  deacribed 
relative  positions  of  the  pIvoMcrews  D  D' .  and 
laterally  adjusting  screws  H  H',  we  do  not  con- 
fine ourselves  thereto,  as  the  pivot  screws  may 
be  situated  near  the  rear  and  theadjusting  screws 
near  the  front  portion  ot  the  box."  ThffiratS 
claims  are  as  follows:  "1,  The  frame  A  A'  A", 
In  cinnblnatkin  with  the  lower  arbor-bearing, 
said  frame  being  constructed  aa  herein  deecrib^ 
with  a  depression,  A",  permilttDgthe  ready  re- 
moval of  the  arbor,  as  explained.  2.  The  ar- 
rangement of  frame  AA^  A"  A"',and  of  the 
bonzontally  and  vertically  adjustable  arbor- 
bearing  C  D  D' E  E' Q  H  A.  8.  Tbearrange- 
tnent  of  step  or  saddle  K  and  Itit  contained  box 
or  bearloK L L'.  4  In  combination  with  the  ..-^. 
upper  arSor  L'  the  lower  arbor-bearing  B,  ad-  [*■*] 
justaUe  both  vertically  and  boriiontally,  as 
shown  and  described  and  for  the  purpose  set 
forth.  S.  In  comblnatloD  with  the  lower  arbor, 
the  upper  arbor-bearing,  adjustable  In  a  vertical 
plane  of  means  of  the  screw  H,  nut  T,  and 


ssddle  K  k,  arbor-bearing  L  L'  I,  nut  T,  screws 
H  N,  and  spring  or  cu^lon  O,  as  shown  and 
described,  for  the  purpose  set  forth." 

As  to  claim  1,  It  is  for  a  combination  cf  tbe 
three-sided  frame  A  A'  A"  .with  the  lower  arbor- 
bearing,  when  the  frame  is  constructed  with  a 
depressloQ,  A'",  intervening  between  the  col- 
umns A'  and  A",  whid)  leaves  exposed  a  seat 
which  Is  entirely  open  upward,  so  as  to  give 
convenient  access  to  the  lower  arbor-bearing,  to 
attach.  Inspect,  and  regulate  it,  and  alsodeiach 
it, with  ita  jouinal-box,  by  lifting  lbs  arborand 
jotonal-box  bodily  upward,  wiihout  removing 
tbe  puUey  from  the  arbor.  In  the  defendanui' 
macnlne  the  seat  is  not  entirely  open  upward, 
and  there  is  a  hole  through  tbe  body  of  theframe 
to  receive  (be  lower  arbor-bearing.and  the  arbor- 
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beftiing  cannot  be  removed  without  detschlng 
the  pmleT  from  the  arbor.  This  claim  Is  Dot 
tomngecl. 

As  U>  claim  S,  it  is  for  the  Brrangemeut  and 
combinatioD  of  the  three-rided  frame  A  A'  A" 
and  the  dcnreadou  A'"  with  the  hortzootaUy 
and  Tertically  adjoatable  arbor-beari^.  con8ifl^ 
ing  of  the  pulow-block  or  pedestal  C,  the  two 
co-axial  bodzoctal  bolts,  D  D',  the  box  or  bear- 
ing E  E',theTertIcal  set  screw  G  which  adjusts 
the  box  E  E'lo  horiiontality,  the  horizontal  aet 
screw  H  which  adjusts  the  box  E  E'  to  a  com- 
mon vertical  plane  with  the  upper  arbor,  and 
the  base  A  which  carriea  the  pillow'hlock  or 
pedestal  C.  All  these  features  In  combination 
are  made  Dcccssniy  in  claim  2.  It  claimsa  com- 
bination of  tlie  frame  and  depression  of  claim  1 
Willi  the  special  construction  of  arbor-bearing 
act  forth.  Thedefendanlsdonotbavetbefraroe 
and  depression  of  claim  1, as  already  ahown.and 
thus  do  not  have  that  element  of  the  combina- 
tion covered  by  claim  3.  Moreover  the  co-axial 
[420]  '"""^  D  D  arc  a  necessary  feature  of  the  pecu- 
liar arbor-bearing  of  (be  patent,  and  no  such 
bolts  are  found  in  the  defendants' machine;  and, 
if  it  has  any  means  of  adjoRiing  the  lower  ar- 
bor-bearing, either  horizontally  or  vertically,  in 
the  sense  in  which  such  adjustment  is  described 
in  the  patent,  it  has  not  the  same  means  or 
cqnivalentmeansto  what  is  found  in  the  patent. 
As  to  claim  3,  it  Is  for  the  arrangement  of  the 
step  or  saddle  K  with  the  u^per  arbor-bearing 
L  L'  contiiined  in  IL  What  is  the  arrangement 
of  the  step  or  saddle  E  in  connection  with  the 
arbor-licnring?  The  saddle  moves  through  ver- 
licol  fillde-wayg  and  it  lias  pivoted  lo  it  a  lug,  I, 
which  depends  rigidly  from  the  arbor-bearing. 
A  screw  N  lapped  into  the  lug  I  be&ia  against 
the  face  of  the  saddle,  so  as  lo  allow  of  the  ad- 

Ciment  in  a  vertical  plane,  of  the  upper  arbor- 
ring.  The  saddle  has  also  a  horizontal  ex- 
tension, k,  which  bearaon  the  polntof  ascrew, 
M,  occupying  a  nut,  T,  which  rests  on  a  spring 
or  cushion,  O,  in  the  bottom  of  the  slot  By 
mroing  the  screwM  to  the  right  or  the  left,  the 
upper  arbor-bearing  is  elevated  or  depreaaed, 
and  thus  more  or  less  tension  is  given  to  the 
saw.  The  spring  O  givos  an  elastic  character 
to  the  tension.  The  effect  of  the  arrangement 
or  comblnaUon  la  to  i^ve  an  elastic  vertical  ad- 
justment and  also  a  horizontal  adjustment.  The 
whole  object  of  the  aaddle  with  the  lug  l  and 
the  extension  ifc  is  to  adjust  the  arbor-bearing 
up  and  down  and  aidewise  and  at  the  same  time 
give  on  elastic  tension  to  the  saw.  The  spring 
carries  the  weight  of  the  saddle.  There  can  he 
no  operative  arrangement  of  the  saddle  with 
the  arbor-bcering  which  does  not  include  the 
lug  I,  the  screw  N,  the  extension  k,  the  screw 
M,  the  nut  T  and  the  spring  O.  These  are  all 
elements  in  the  arrangement  or  combination 
covered  by  claim  3,  The  spring  is  essential  In 
Ihe  patent,  as  a  part  of  claim  2.  The  defend- 
ants have  a  rigia  saddle,  and  no  spring.  The 
tact  that  the  spring  is  an  element  in  dalms  S 
an^  6  does  not  prevent  its  being  an  dement  In 
claim  3. 

There  being  no  infriDgemeots  of  cloimi  i  and 
8  there  is  none  of  claim  4. 

The  claims  of  the  patenta  auedonintliiacaae 
are  claims  for  comhinatloDS.  It)  aucb  ft  claim, 
if  the  patentee  spedflea  any  element  as  entering 
Into  the  combination,  either  directly  bf  the  lan- 


guageof  tbedaimorbynLcha  reference loths 
descriptive  part  of  the  epeciflcation  as  curiis 
such  element  into  the  claim,  be  makes  nicbele-    [U 
ment  material  to  the  comblnatioB,  and  the  court 
cannot  declare  it  to  be  immateruL    It  Is  hii 

firovince  to  make  his  own  claim  and  his  [Hin- 
ege  to  restrict  it  If  it  be  a  claim  to  a  ctnutHM- 
Hon,  and  be  restricted  to^iecifled  elements,  tO 
"""",  be  regarded  as  material,  leaving  opwi  only 

—  juestion,  whether  an  omitted  part  is  sap- 
phea  by  an  equivalent  device  or  Instrumentto- 
ty.     Water  Meier  Co.  v.  -ttaper,  101  D.S-.ffl, 

—  'XXV.,  1024.  lose];  Qf^e  t.  Berrins  {loM, 

<s  Oirewit  Oovrt  deontd  a  dimitMl  ^  A< 
tiU  and,  the  plaiTitiff  having  appedUd,  a$  it; 
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M0BE8  FBIBELHAN,  Admr.  trf  Natvu 
FicnHsi.MAN,  Deceased,  P(f.  in  Brr., 

&  B.  PACKARD,  United  BtUa  Hmbd. 

MICHAEL  GERNON  n-  Ai. 

(See  a  C  Beporta^  eiL,  tfMMD 
Bemovai  of  coum-  ^aritdietiim  in  bamin^lij. 


. lam,  ttaa  DWrW 

Court  of  the  Unitod  States,  aiCtlns  la  baotniiiteT. 
baa  JurMlcUon  to  order  the  seteure  and  dettdtin 
ot  goods,  the  prwertr  ot  tlie  bankrupt,  aUtasb  k 
powcanlon  of  anoilierimder«lalmoitnle;aiidbi> 
subsequent  aotloa  aaalnst  the  olBcer  tot  olndinoB 
to  suoh  an  order,  be  ma;  JtmOtj  tbe  rriiiirr  ta 

Koof  that  the  UUb  to  (Iw  propert;  waa,  at  tkB  ttBB. 
the  tHUikrupt. 

[So.  lOS.] 
SfibmitUd  Not.  a,  1S$3.    Dmdti  Dee.  S,  UK. 


The  histoij  and  facta  of  the  a 
the  opinion  of  the  court. 
Mr.  John  B^,  for  plaintiff  In  error. 
Mr.  J.  B.  Beekwith.  for  defendants  is 


Mr.  Jti^m  Mattlw w  delivered  the  oiHnicn 
of  the  court : 

This  action  was  or^^naUy  brought  by  Na- 
than Fclbelmgn,  since  deceased,  andicvivedb^ 
his  administrator,  the  plaintiff  bi  error,  bv  peti- 
tion tiled  April  24,  18TS,  in  the  Fourth  X^slriel 
Court  for  the  Pariah  of  Orleans,  In  tt^  Stsie  of 
Louidana.  Its  object  was  (o  r«co««r  dam^ 
for  unlawfolly  seizing  and  taking  f  ordbk  pw- 
seaaion  of  a  stock  of  merchapdiae  alleged  by  fle 
plaintUT  (o  have  been  his  property  and  in  hi> 
pocaniilen.  Thedefendant  Packard waaaUepd 
to  be  the  Haraha]  of  the  United  States  for  lit 
District  of  Louisiaoa,  and  the  seliun  and  taking 
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United  States  for  tbe  District  of  Looliiana,  in 
ceitata  proceedio^  la  bsokraptcr  instituted  in 
that  ooort  b;  D.  Valentine  &  Go.  ■■  creditors 
igslnat  E.  Dreyfua  t  Co.,  but  it  is  averred  that 
Uw  writ  did  not  Justify  tbe  acts  complained  of. 
The  other  defendants  below  weie  sureties  on  the 
official  bond  of  Packard  as  Marshal,  and  b;  an 
ameDdnaent  to  the  original  petition  It  is  alleKed 


aforesud,  and  an  breaches  of  thecondtUona  of 
Kkld  bond,  and  give  unto  jour  petitioner  thia 
right  of  action  on  said  bond  ogBingt  said  Mar- 
shal and  bis  sureties." 

On  April  7,  18BS,  the  defendants  tiled  In  the 
ataie  court  their  petition  for  the  removal  of  the 
«auae  to  the  Circuit  Court  of  tlie  United  BUiea 
for  that  district,  accompanied  bj  a  autBcicnt 
bond,  conditioned  according  to  law,  upon  tbe 
CTound  that  the  suit  arose  under  a  law  of  tbe 
United  Stales,  but  the  application  was  denied  ; 
and  thereafter,  im  April  32,  187S,  they  filed  in 
the  drcuit  court  a  petition  tot  a  writ  of  eer- 
ttorari  to  remove  ue  same  Into  that  court, 
which  was  gtanted.  Thereafter  tbe  cause  pro- 
ceeded to  final  Judgmont  In  favor  of  the  defend- 
ants in  that  court 

Tbeactionof  the  drcultoourtlnthe  removal 
of  tbe  cause  from  tf^e  state  court  Ih  aasigned  for 
error,  and  la  Ant  to  be  considered. 

The  nilt  was  pending  in  tbe  atate  court, 
was  not  at  Issue,  when  tbe  Kemoval  Act  of 
March  8,  18TS  [18  Slat,  at  L.,  470],  toolt  effect, 
and  the  right  of  removal  la  regulated  by  ita 

The  ground  of  tbe  removal  was  that  the  suit, 
being  one  of  a  dvfl  nature  at  law,  in  which  the 
matter  In  diapule,  exclualve  of  cc«ts,  exceeded 
fSOO  in  value,  arose  under  tlie  Constitution  and 
laws  of  tbe  United  Slates. 

It  is  clear  that  the  circuit  court  did  not  err  In 


n  error  assumes  in 


.    f  we  look  at  tbe  nature  of  the 

SlsintUrscauaeofaction  and  the  grounds  of  tbe 
efense,  as  set  forth  in  bis  petition,  it  ia  apparent 
that  the  suit  arose  under  a  law  of  tbe  United 
Stotea. 

Tbe  Mtlon,  ai  we  have  seen,  was  founded  on 
the  offlcdal  bond  of  Packard  aa  Warahal  of  tbe 
United  Btaleaforthatdistrict,  bis  sureties  being 
4]  Joined  a*  ccHlefendants,  and  tbe  acta  complained 
of  aa  Ukgal  and  IdJuimus  being  charsed  to  be 
lireacbca  of  Its  condition.  The  bona  was  re- 
quired to  be  ^ven  by  section  788,  Revised  Stat- 
ulea,  and  aecaon  784  ezpresaly  gives  the  right 
td  action,  as  follows : 

"  In  the  case  of  a  breach  of  tbe  condition  of 
a  nufdul'a  bond,  any  person  thereby  injured 
may  iostltDte,  in  bis  own  name  and  for  his  sole 
na^a^Miit  on  s^  bond  uid  thereupon  recover 

Gonaof  suit,  __.     

him  in  dne  form.  If  such  party  folia  to  reoover 
in  (he  aoit.  Judgment  shall  be  rendered  and  ex- 
ecutioii  may  line  against  him  for  coats  in  favor 
o(  the  defendant;  and  the  United  States  shall  In 
w  caae  be  Uable  for  tbe  same.'* 

Sectloos  78B  and  786  contain  movislons  regu- 
btlag  thfl  suit,  tbe  laUer  pieMaibtog  tbe  Umlta- 
IMII.8. 


tion  of  six  yean  after  Uie  cause  of  action  has  ac- 
crued, after  which  no  such  suit  shall  be  main- 
tained, with  the  usual  saving  in  behalf  of  per- 
~  ins  tmder  disabilities. 

Tbe  counsel  for  plalntlfl  in 
argument  that  the  suit  was  to  recover 
for  alleged  trestwaMai    It  was  plainly 
bond  itself  and,  therefore  arose  directl. 
tbe  provislona  of  an  Act  of  Congresa.     Owin  v. 
S»wiHow,2 How.,2fl;  ffurfnv.  Btirftm.6How.,7. 

In  McEm  V-  Kairu.  10  WaU.,  22  [77  U.  S.. 
XIX.,  8flO],  tbe  removal  of  which  was  held  to 
be  uolawfiil,  was  made  under  the  supposed  au- 
thority of  Uie  Act  of  Mareh  8, 1868  [12  Stat,  at 
L.,  iSn.  and  thatof  April  9.  1866  [14  StaL  at 
L-,  27]. 

After  tbe  removal  of  tbe  cause  It  was  put  at 
isaue  by  the  filing,  on  the  part  of  the  defend- 
anta,  of  an  answer  and  an  amended  answer.  In 
these  answen  it  wea  alleged,  that  In  a  proceed- 
ing in  bankruptcy  a^iost  Dreyfus  &  Co. ,  duly 
commencedin  the  district  court  for  that  district 
by  David  Valentine  ACo.ascreditotB,  anonier 
was  made  directing"That  the  marshal  take  pro- 
visional possession  of  all  the  property  of  the  said 
defendonia,  real  and  peiaooal  belonging  to  tbe 
said  firm  of  E.  Dreyfus  &  Co.,  or  tlio  individ- 
ual members  thereof,  and  particularly  tbe  mer- 
chandise pretended  to  have  been  transferred  to 
T/Loiea  Feibelman  at  Delia,  Louisinna,  and  all  of 
thr  books  of  account,  bank  books  and  papers 
of  or  relating  to  tbe  business  of  said  firm  of  E. 
Dr^us  &  Co. ,  and  hold  the  some  subject  to  the 
furtner  ordera  of  this  court;"  that  a  writ  was  is- 
sued in  pursuance  of  that  order  to  the  defend- 
ant PacKHrd,  commanduig  blm  to  execute  said 
order,  wbicJi  is  the  writ  mentioned  in  the  plaint- 
iH's  petition  1  tliat,  in  obedience  to  the  command 
of  tbe  said  writ,  the  said  Marshal  did  take  ieio 
bis  possession  and  custody  the  gooda  and  prop- 
erty therein  described  and  referred  to,  and  none 
other ;  and  that  tbe  Htid  goods  and  property  so 
taken  and  held  are  the  same  aa  those  mentioned 
In  the  plaintiff's  petition,  thesame  having  come 
into  the  possession  of  tbe  plaintiH,  In  ptusuonce 
of  a  fraudulent  consplnuT^  between  tbe  plaint 
ID  and  Moses  Felbcfman,  and  tbe  memben  of 
the  firm  of  £.  Dreyfus  A  Co.,  the  bankrupts, 
the  object  of  which  was  to  prevent  the  same 
from  coming  Into  the  possession  of  tbe  assignc-e 
in  bankruptcy  of  sud  bankrupts,  and  so  to 
cheat  and  defraud  their  creditora,  the  said  goods 
and  property  being,  when  so  seized,  the  prop- 
erty of  said  tiankrupts,  and  not  of  tbe  said  Hosca 
Feibelman,  nor  of  tne  plaintiff,  neither  of  whom 
were  entitled  to  tbe  poaseasion  of  the  same. 

Tlie  plaintiff  mov^  to  strike  from  tbe  answer 
tbe  foregoing  defense,  which  motion  was  over- 
ruled.   This  ruling  01  tbe  conn  Is  oarigned  for 

The  ground  on  which  this  assignment  of  er- 
ror is  predicated  is,  that  by  tbe  hiw  of  Louisiana 
a  person  in  possession  of  personal  property  aa 
owner,  claiming  title,  cannot  be  olsturbra  In 
that  possession  Ey  a  sdztue  uoder  Judicial  proc- 
ess running  aoainst  anoUier  p«noD;  that  a 
transfer  in  fiaua  of  creditora  cannot  be  attached 
by  a  seizure  by  the  marshal  or  aberlH  under  an 
execution  againit  the  debtor,  of  the  proparty  in 
the  hands  of  a  third  posseasor;  and  tbat,  con- 

auentiy.  In  Ihia  suit.  In  which  It  waa  admit- 
that  the  goods  had  been  taken  out  of  the 
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pou«nion  «f  the  plaintiff,  it  Wks  not  cauip«- 
tent  to  Bet  up  as  a  defense  actual  title  to  the 
bankrupts. 

In  support  of  this  proposition,  we  an 
ferred  by  eounael  to  various  sectioos  of  the 
Beviaed  Civil  Code  of  Louisisna,  and  to  nu- 
merous decisions  thereon  by  the  Supreme 
Court  of  that  State;  and  the  statement  is 
made  that  the  decision  of  this  court  in  Bo- 
sey  V.  Buchanan,  16  Pet.,  216,  which,  it  is  ad- 
mitted, is  not  reconcilable  with  the  conclusion 
insisted  upon,  was  made  without  the  point 
having  been  made  or  considered  as  to  the  law 
of  Louisiana,  under  which  the  case  arose. 

But  it  is  entirely  immaterial,  in  our  view 
of  the  case,  what  the  law  of  Louisiana  upon 
the  point  is,  for  the  reason  that  that  law  has 
no  application  to  it.  The  question  reUtcs, 
not  to  any  law  of  that  State,  but  to  a  law  uf 
the  United  States,  and  is,  whether  undei  the 
Bankrupt  Act  of  1867  [14  Stat,  at  L.,  517], 
the  District  Court  of  ttie  United  States,  sit- 
ting in  bankruptcy,  has  jurisdiction  to  order 
the  seizure  and  detention  of  goods,  the  prop- 
erty of  the  bankrupt,  although  in  possession 
of  another  under  claim  of  title,  and,  whether, 
in  a  subsequent  action  against  the  afficer  for 
obedience  to  such  nn  order,  he  may  justify 
the  seizure  by  proof  that  the  title  to  the 
croperty  was,  at  the  time,  in  the  bankrupt. 

Tbia  was  the  very  point  decided  by  this  court 
In  Siarpe  v.  Dc^U.  1020.  S.,68a  [XXVI.,277], 
a  reference  to  wt^ch  makes  it  unnecessary  to 
repeat  the  grounds  of  the  conclusion,  that  In 
4uch  a  case  the  defease  here  allowed.  If  estab- 
dshed,  should  prevail. 

All  the  other  exceptlDna  taken  during  the 
trial  were  directed  to  the  admission  of  testimony 
In  Bupporttrf  this  defense,  and  are  disposed  of 
when  the  defense  Itself  is  sdjnd^  to  oevalld. 

ITwn  U,  Hur^fim,  no  tmr  in  IA»  rmtrd,  and 
t/ujvdffmentt*)^tritttd. 

nueoopr.  Test: 

James  H.  HoKemier,  Clf-k.  8np.  ODOfti  D.  B. 


W.  J.  SMITH  XT  AU.  Pftfl.  in  Err., 

t. 

MALCOLM  HoNEAL  xt  al. 

(Smb.  C  Beporter^  ed„  UMSL) 

JvdgTnmt  tif  djtmiual    witon  amehuitt. 


want  of  ju^diotlOD,  does  ooi  oonolude  the  plaint- 
iffs right  ot  aoUon. 

&  Cases  mar  be  supposed,  perbapa,  wbete  Use  want 
ot  JurieOlatlonlnaoowtlseoaleBTtliBttbsbilnff- 


asuKtbareln  would  show  toob 


lAow  ioob  sKMsnegD- 
oattbapartroS  from 
lb  ^vea  addlfional  tbne 


lor  suing  after  a  JuC 

elude  the  rigbt  of  action. 

[No.  187.1 
Arfftud  Not.  IS,  IS,  1383.  Dtddei  Bto,  3. 1883. 

TK  ERHOR  to  the  dicult  Court  of  Ae  United 
L  States  for  the  Weetem  District  of  Tennessee. 
The  tdstory  and  facte  appear  in  the 


am-SiUmiti  by  fuOmMot,   Bee  aofs  to 
r.  NUon.  By.  BT f«  How.),  «T. 

ftrrt-iMatie  rtUtf;  a 

tMonJoT  Mm*  c 

(TD.SlaeHow. 


Statement  of  the  case  b;  ITr.  Juitiei 
Woods  I 

On  December  Slst,  1873,  the  plalntiffi  ie 
error  brought  suit  against  defendants  in  tli* 
Circuit  Court  of  the  United  SUtea  for  tb» 
Western  District  of  Tennessee,  to  recover  for- 
ty acres  of  land.  The  declaration  described 
the  land  and  averred,  that  the  plaintiffs 
were  possessed  thereof,  claiming  in  fee 
through  a  certificate  of  the  United  States  dis- 
trict tax  commissioners,  naming  them  nnder 
an  Act  of  Congress  entitled  "An  Act  for  the 
Collection  of  Taxes  in  Insurrectionary  Dis- 
tricts within  the  United  SUtea  and  for  Oth- 
er Purposes,"  and  the  Acts  amending  thr 
same  of  January  1,  ISflS,  and  that  after  mdi 
possession  accrued,  the  defendants,  on  De- 
cember 1,  1S66,  entered  upon  the  premise* 
and   unlawfully   withhold    and    detain    thr 

Two  of  the  defendants,  McNeal  and  Caru- 
thers,  demurred  to  the  declaration:  first,  be- 
sufficiently  describe  the  prop- 
erty sought  to  be  recovered ;  and.  second,  be- 
use  it  did  not  show  that  the  plaintitTs  were 
it  citizens  of  the  State  of  Tennessee,  so  u 
give  the  court  jurisdiction  of  the  cause. 
On  February  24.  18T7.  the  court  sustains! 
the  demurrer  upon  the  ground  that  it  bail 
no  jurisdiction  ot  the  cause  of  action  in 
ilaintifTi)'  declxrstinn  alleged  and  set  forth.' 
,nd  dismissed  tlie  suit. 
Afterwards,  on  October  30,  ISTT,  the  plsio- 
.iSs  in  error  brought  the  present  stilt  sjsiosi 
the  same  defendants  In  the  same  court,  to  re- 
cover ihe  Hune  tract  of  land.    The  dedaration 
in  this  ctuse  wns  identical  with  that  in  the  form- 
action,  except  that  in  this  case  the  following 
_.ermeDtwasadded:  "Defendants do  notcUhs 
under,  but  adversely  to,  and  deny  the  validitT 
of  ploiDtiS's  claim  of  QUe  under  the  afoienia 
Acts  of  Congress,  and  the  valitUty  of  plafntillif 
claim  of  title  under  the  aforesaid  Acta  of  Ooe- 
gress  is  the  onlv  question  in  controverey  b» 
tweeo  the  plaints  and  defendanU." 

The  defendania  pleaded  Ihe  seven  peals'  lin- 

Hetion  prescribed  by  the  Statute  of  TenoMMe; 

to  which  the  ptalntiiEs  pleaded  the  following 

replication : 

"Now  come  the  plalodfrs,  bv  eUonteja,  sod 

o  defendants'  plea  herein  pleaded  say,  thst 

the  81st  of  December,  1878,  and  within 

rs  from  the  time  the  platntUte'  canw 

accrued,  the  plaintifa  twongU  sell 

Bgtdnst  defendants  in  thia  ocmt  to  recoretpw- 
session  of  the  same  premiaeB  whereof  plaiidlb 
here  now  seek  to  recover  poeeenrion ;  end  the 
said  suit  waa  commenced  upon  the  aame  eanss 
of  action  that  the  tdalntifbr  now  writ  and  se- 
tion  are  founded,  llul  the  nid  ectka,  nco»- 
menoed  u  aforesaid,  was  duly  pnwecnied  bf 
plaintiSe  until  the  Istof  SepUmDer,  ISTT.npcn 
which  day  a  judgment  (which  nid  Jaipaai 
temalnine  of  record  inOds  oontt  !■  rtfemdto) 
was  therdn  rendered  by  B^  dmilt  ooott  VTCB 
a  ground  not  condodins  Ibeir  ndd  riiM  of  10- 
tioo.  The  i«Oord  of  edTd  toma  mm  ivnsiDi 
in  this  court,  and  phtlntlfb  hen  make  pcofvt 
of  the  same  ;  all  of  which  pleiatiibanwflling 
to  certify," 
The  defendant!  demurred  to  this  it 


ment  referred  to  ud  o 

..^Jcation,  that  Mldli 

the  merite;  ani  second,  b 

from  the  cecoid  <rf  Mid  forma  aoit  U 


of  action 


Hkitb  t.  HcNxAi,. 
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couTtimThlchlt  mutirousht  h&d  no  Juriidlc- 
Hoa  tberaof,  and  Mid  nut  vm  dlimissed  for 
maXoS  Jnrudictlon. 

Ilia  caoM  WM  lu«rd  upon  this  demurrer, 
wUcb  the  court  nutained  and  eDt«red  Judg- 
auaU  dlfmlwiiig  plalntiSB'  suit 

To  lOTCTM  that  Judgment  thit  vrlt  of  error 
to  proaecnied. 

Mmn.  S.  ahtiUmbmrgmr,  J>.  S.  Ximtn, 
W.  M.  anted  anAB.  P.  WSker,  forplaintUisin 
error. 

Mmn.  P.  PhUUps  and  W.  HaOttt  PhiUipt. 
to*  def endanta  in  error. 

Jfr.  Jiutiee  Wooda  delivered  the  opinion  of 
Ibeeomt: 

The  qoMtion  pieeented  bj  the  record  is  the 
nfRdenc^  of  the  plalntlffa'  replication  *-  "— 
def  endanta'  plea  of  the  Mren  yeaitf  Bta 

l^mttnttiM 

The  limitation  relied  on  ^  defendanti  is 
that  preacribed  by  article  37SS  of  the  Code  of 
Ti  iiiifawci.  wUch  la  as  follows:  "  No  penon, 
or  anjone  claiming  under  lilm,  shall  have  any 


actloa,  either  at  law  or  in  equl^,  tor  any  lands, 
etc.,  bat  within  seven  yean  after  tlie  right  of 
ai^oa  has  accrued.' 


The  pialattffs  iaara  contend  that  their  pres- 
est  action  is  saved  from  the  l)ar  of  this  statute 
by  the  provision  of  articlft  2700  of  the  G^^, 
which  ts  as  followa; 

"  If  the  action  to  comir«nced  within  the  tnne 
United,  bnt  the  Judgment  or  decree  to  rendered 
u^nst  the  plalntUl  upon  any  ground  not  - 
ending  hto  rif^t  of  action,  or  when  the  1 
uentordecieetorenderedinfaTorof  thepL  . 
U  and  is  arreeted  or  revei«ed  on  eppeal,  the 
plaintiff  or  hto  repKaentativea  or  privies  may 
coaunence  a  new  action  within  one  year  after 
the  reretaal  In  armt" 

Tlie  qnestion  of  law  upon  which  the  parties 
are  at  Ime  Is,  whether  the  judgmtit  rendered 
Febroary  24,  16T7,  by  which  the  suit  bog- 
December  SI,  1678,  waa  dlamisaed,  the  diamil 
al  being  on  the  ground  that  Iba  court  had 
tnriadictlon  ctf  (he  cause  of  action  set  out  In  the 
declanUon,  falb  within  the  saving  of  tliis  sec- 
tion as  being  rendered  oo  a  grouDOnot  cooclud- 
tns  the  plainttfls'  right  of  action. 

It  to  well  settled  that  the  Judgment  of  a  court 
dintisrisg  a  auit  for  want  of  Jurisdiction  does 
not  Gondode  the  plalntifrs  ri^tof  action. 

In  HUdm  v.  »>dl«g,  14  Pet,  158,  it  wiui 
«id  by  tills  conrt:  "AdecreedinnlsslngabiU 
genexaOy  may  be  aet  up  in  bar  of  a  second  bill 
having  the  same  object  in  view,  bnt  when  the 
bOl  baa  been  dismlased  on  the  ground  that  the 
court  had  no  Jorisdiction,  which  showa  that  the 
Doeiits  were  not  heard,  the  dlnmifffmi  to  not  a 
bar  to  the  second  suit," 

So  In  the  case  of  Sughti  ▼.  tT.8.,4  WalL, 

n3  m  u.  &,  xvm.,  aosi,  thto  court  de. 

dared:  "  In  order  that  a  Jaagment  may  con- 
tUiute  a  bar  to  another  aolt  it  must  be  rendered 
In  a  proceeding  between  the  same  parties  or 
ifadr  prlviea,  and  the  pdnt  of  controveray  must 
be  the  aame  in  both  caaea  and  must  be  deter- 
mined oo  Its  merits.  If  the  flrat  anit  waa  di» 
miaaed  tor  defect  of  pleedlngs  or  parties,  or  a 
miacoDcntlon  of  the  form  of  proceeding,  or  the 
want  of  Jurisdiction,  or  was  otopoeedof  onany 
grotntd  which  did  not  go  to  the  meoits  of  the 
action,  the  Judgmant  rendered  wUI  prove  no 

i«»r.8. 


bar  to  another  suit."  See,  also.  GreenL  Ev. ,  sees. 
120,  S30,  and  cases  there  cited. 

'These  cases  would  seem  to  settle  the  quesUon 
jgainst  defendants  in  error,  for  they  dedde  that 
the  diamlssal  of  a  suit  for  want  of  hirisdlction 
to  upon  a  ground  not  concluding  tne  right  of 
action.  Iwfendants  in  error,  however,  contend 
that  the  bringing  of  a  suit  in  a  court  having  no 
Jurisdiction  thereof  was  cross  negligence,  and 
that  the  current  of  authority  to  against  extend- 
luj;  the  terms  of  the  statute  to  let  in  one  guilty 


iugtli 
oflt 


Cases  might  be  supposed,  perhaps,  where  the 
want  of  juriBdlctlon  u  the  court  was  so  clear 
that  the  bringing  of  a  suit  therein  would  show 
such  gross  nef>ligence  and  luditTerence  as  to  cut 
the  ^tty  off  from  the  benefit  of  the  saving 
statute,  as  if  an  action  of  ejectment  should  be 
brought  in  a  court  of  admiralty,  or  a  bill  in 
equity  should  be  filed  before  a  Justice  of  the 

But  the  suit  between  these  parties,  which  waa 
begun  December  81,  1878,  is  far  from  bring 
•nui  a  case.  There  to  nothing  in  the  record  to 
show  tliat  It  was  dUmlesed  for  any  inherent 
want  of  Jurisdiction  In  the  court  in  which  it 
was  brought. 

We  thAik  that  on  December  81,  1873,  when 
said  first  snit  was  brought,  the  Circuit  Courts 
of  the  United  States,  under  the  2d  section 
of  the  Act  of  Congresa  of  March  8, 1888,  en- 
tiUed,  An  Act  Further  to  Provide  for  the  Col- 
lection of  Duties  on  Imports,  4  Stat,  at  L. ,  683, 
had  jurisdiction  of  a  suit  brought  to  recover 
lands  purchased  at  a  sale  for  taxes  made  under 
authorin  of  the  Act  of  June  7  1863  [13  Stat 
at  L.,  4i»],  for  the  collection  of  taxes  in  insur- 
rectionary dtobrlcts,  where  the  title  an  derived  rAaii 
was  disputed  by  defendants.  The  defect  wsa  l-**»'J 
in  the  declaration  which,  although  it  averred 
that  plaintiffs  claimed  title  under  the  revenue 
laws  of  the  United  Slates,  did  not  aver  that 
thcdr  title  in  that  reaped  was  disputed  by  de- 
fendants, Had  such  an  averment  been  made, 
the  jurisdiction  of  the  court  would  have  ap- 
peared  on  thefaceof  Cbo declaration.  BxparU 
Smth.  M  D.  B.,  450  [XXIV.,  1651. 

The  first  suit  was,  therefore,  dWdssed,  be- 
cause the  declaration  did  not  stale  the  lurisdlc- 
tional  facts  upon  which  the  right  of  the  court 
to  entertain  the  suit  was  brought  In  other 
words,  the  case  waa  dismissed  for  a  defect  In 
plesding.  In  the  present  suit  the  defea  of  the 
declaration  in  the  first  suit  to  supplied. 

Ve  are  of  opinion  tlierefore,  that  the  pMni- 
iffa  In  error  are  entitled  to  the  benefit  of  article 
3755  of  the  Code  of  Tennessee,  for  their  Judg- 
ment in  the  first  suit  was  not  upon  any  ground 
concluding  their  rUht  of  action,  nor  have  they 
been  guilty  of  such  negligence  yr  carelessneaa 
in  the  brinring  of  th^  first  suit  as  should  ex- 
dude  them  fiom  the  benefit  of  the  said  article. 

In  support  of  the  proposition  that  plaintUfs 
m  error  have  not  been  guUty  of  such  oegli- 
geoce  as  should  exdude  them  from  the  benefit 
of  article  3750,  the  caae  of  OoU  v.  NatAtilit,  5 
Cold.  (Tenn.),  689,  tomuch  in  point  See,  also, 
R &  &.  V.  jWc, » HeUk. (Tenn). 848;  Waatt. 
enly  v.  Wtatbmli/,  81  Htoa.,  «S:  Woedt  v. 
HmighUm,  1  Gray,  580;  Cbjbt  v.  OettU,  1«  HcL. 
888;  OfemMT..&6Mn«,llAla.,15e;£a:)%'iwtat 
V.  Aaum,  %  Hawka  (^.  C),  847;  Lan»daU  v. 
Cbc,T  J.  J.  llanh,801;  Fhetmv.  FMXf.OTt. 
1IR7 
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Siilimtted  Oct.  g9,  iSSS.      Decided  Dee.  J,  188S. 

APPEAL  from  the  Court  of  Claiina 
Tlic  hialorj  and  facta  of  the  case  fuU^  q>- 
pear  in  Ibe  opinion  of  the  court. 
Afeetrt.  J.  Hnbley  Aahton  and  NathaiUa 

Wilton,  for  appellanta: 

By  the  express  provirions  of  the  Act  of  Feb- 
nitt^  36,  1853,  every  power  of  allomey,  order, 
or  other  authority,  for  receiving  payment  of  any 
claim,  whether  allowed  by  a  resolution  or  Act 
of  Congress,  or  otherwise,  ia  rendered  absolutely 
null  and  void,  unless  freely  made  and  executed 
after  the  aBcertainmcnt  of  the  amount  due  and 
the  issuing  of  a  warrant  for  the  payment  there- 


T  more  pr& 


of. 

Nothing  could  be  more  general 
<!iae  and  peremptory,  than  this  en 

It  strikes  down  ever;  power  or  warrant  of 
attorney  for  the  coUection  of  any  claim  upon 
the  United  States,  not  freely  made  in  conform- 
ity with  its  requirements,  and  deprtTed  It  of  all 
legal  efficacy  whatever. 

Cote  V.  U.  S.,  8  a.  OL,  69;  Cooper  t.  U.  8.. 
6  CI.  CL,  189;  Pierai  v.  P.  3.,  1  Ot  CI.  289; 

u.  8.  V.  gmu.  95  u.  s..  iii  (xxiv.,  soiy, 

Spofford  V.  Kirk,  97  U.  S.,  489  (YTTTY,  lOM); 
Berker  v.  SmeeUer.  16  Minn.,  43B, 

It  follows  that  A.  E.  Godeffroy,  Ui  whom  the 
money  of  these  psjHes  was  paid,  was  not  au- 
thorized to  receive  it,  and  there  was  no  warrant 
for  its  payment  to  him  at  the  Treasury. 

The  money  due,  under  the  Act  of  1B70,  hav- 
ing been  thus  paid  to  an  unauihorlzed  person, 
the  claim  was  not  extinguished,  and  the  United 
States  are  liable  tor  the  amount  to  the  claimants. 

The  authorities  place  a  payment  to  an  unau- 
thorized person  upon  the  same  Icgnl  footing  iis 
a  payment  on  a  forged  signature;  and  the  rule 
Is  settled  in  regard  to  the  latter,  that  forgery 
can  confer  no  powers  nortransfer  any  rights.  2 

•  Hnd  note  br  Vr.  JtaOet  Habi^ui. 


Pars.  Notes  and  Bills,  211;  Eattt  v.  Ami,  21 
Conn.,  232;  Morgan  v.  Bank,  1  Doer,  <34. 

The  principle  is  settled  in  our  jurlsprudeiMe, 
that  no  one  is  presumed  to  know  the  taw  of  ■ 
forei^  coimtiy.  The  maxim,  IgTiorantia  legit 
narninm  eeeiuai,  apidies  only  to  dtizens.  Il 
has  no  application  to  fordgners.  The  li«  ii 
presumed  to  be  known  onlyby  the  penonsiub- 
led  to  it. 

I  Story,  Eq.  Jnr.,  sec  140;  Baten  r.  Fiet^, 
9  I^ck.,  112;  ZeiUe  y.  BaHUe,  %  Toonge  A  C. 
Ch.  Caa.,  »1. 

Mr.  S.  F.  PhilUpa,  Sotieitar-Gwtk..  fw  ip^ 
pdlee. 

Mr.  JvtHee  ^r-^n-  delivered  Ibe  opioioa 
of  the  conrt: 

By  a  decree  passed  Htrdi  85,  1868,  in  the 
District  Court  ofthe  United  Statee  for  the  Souib- 
em  DlBbrict  of  New  York,  oert^n  aums  of  mra- 
ey  were  ascertained  to  be  due  on  acoonut  of  tbr 
IHegal  capture  of  the  British  steamer  Libau 
ana  her  cargobyacrulser  of  the  United  Siatt^ 

On  the  6th  day  of  February,  1800,  WiUisin 
Bailey,  William  Leetham,  Jamea  Leetham  uid 
Elizabeth  Leetham,  British  subjects,  eiecuwd 
and  delivered  a  power  of  etlomey — in  whidi 
ijiey  described  Uiemselves  as  then  or  late  ovu- 
ers  of  said  steamer — constituting  one  A.  EGod- 
effroy,  of  New  York,  their  attorney,  ^U*  ■" 
thontr  to  receive  lh>ni  the  Govenunent  of  ;ltf 
United  Slates,  and  from  all  andereiypenoan 

2 persons  whom  it  might  concern  to  pay  or  m^ 
the  same,  all  moneys  then  or  which  miglit 
ereafter  becomedoe  and  payable  to  Ihemvii^ 
reference  to  said  vessel  Labuan;  upoDrcfcip< 
thereof,  to  execute  acqultt^mces,  releases  vu 
dischaigea  for  the  same;  and,  upon  noD-piv 
ment  thereof,  to  collect  said  moneys  by  such 
necessary  actions,  suits  or  expedients  as  their  tt- 
tomey  deemed  proper. 

By  an  Act  of  Conratas,  approved  July  T,  13^ 
[IQ  Stat.atL.,649],ltwa8,amongotheTlluDp.  I* 
provided  "That  there  bepaid.  out  of  any  wm- 
ey  in  the  Treasury  not  otbervrise  appmpnaiol. 
to  William  Bailey,  William  Leetham  and  Jdu 
Leetham,  of  En^pand,  or  their  legal  temtaoB- 
tives,  owners  of  the  British  atewner  ubnu. 
$181,221.80,  with  interest  from  June  S,  18IB,  to 
the  time  of  payment,  and  (0,000  iritbout  iolff' 


At  the  date  of  this  Act  the  owners,  in  diffo'- 
ent  proportions,  ot  The  Laboan  were  WiDiwn 
Bailey,  William  Leetham,  and  the  execnion  uii 
executrix  of  John  Leetham,  whd  wereWilHiB 
Leetham,  James  Leetham  and  Elizaheth  Lee- 

An  account  between  the  United  States  lad 
said  owners,  based  uptm  tbe  aald  Act  (rf  Jnly  •. 
1870,  having  beea  examined,  adjusted,  admiued 
and  certiflcd  by  the  proper  otBcon  of  the  Trs^ 
nry,  a  warrant  was  made,  upon  which  a  dun 
was  Issued  on  the  Treasurer  of  the  United  StiU* 
for  the  sum  of  $200,070.  S4,payahla  "toWm.  B»i- 
ley,  Wm.  Leetham  and  John  Leetham,  of  Ei^ 
gland,  or  their  legal  repnaentstiTes,  or  wtler.' 
Tills  ilraft  was  delivered  to  Oodefboy.  with  llii> 
indorse  ment  thereon:  "  PayonthaindoTWW' 
ot  A.  K.  Godeffroy,  atty.  in  fact  B.  W  Tir- 
lor.  ciHiiiitroller."  The  draft  having  taoi  i» 
dorsed  ia  the  names  of  the  payees,  l>v  him^' 
10*  I.  S. 


.yGoogle 
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u  (heir  kttoniej  In  fact,  Oodeffro;  received  tlie 
ptoceeds.bnt  liu  never  paid  to  the  parties  n&med 
b  the  Act  of  CoDgrtM,  or  to  anyone  for  them, 
an;  part  of  the  sum  collected  by  him  from  the 
United  States. 

The  Treuury  Department  refused,  although 
requested  bj  appellants  or  their  a«nts,  to  make 
farther  payment  Thereupon  this  action  was 
brought  In  the  Court  of  Claims  to  recover  the 
amouutapedfledin  the  Act  of  Congress.  Judg- 
ment was  rendered  tor  the  United  States,  and 
the  pretent  appeal  questions  the  correctness  of 
that  judgment. 

It  u  contended,  on  behalf  of  appellants,  that 
the  power  of  attomev  executed  In  1869  to  Qod- 
efiroy — upon  the  autnority  of  which  alone  was 
pajment  made  to  him — was,  under  the  laws  of 
the  United  States,  absolutely  null  and  void;  con- 
sequently, no  pavment  under  it  could  bind  the 
clsiinants  or  duchargc  the  GoTcrament  from  its 
obligation  to  pay  the  aunis  speciHed  In  the  Act 
of  1870.  This  presents  the  conirolling  question 
on  the  present  appeal.  Its  determination  de- 
pends upon  the  constructioQ  to  be  given  to  the 
let  of  July  39  1846.  0  Btat.  at  L.,  41,  entiUed 
"An  ActinBclatlonto  the  Payment  ofClaima," 
and  toUie  Istaod  Ttheectiousof  theAciof  Feb- 
ruaiy  28,  m-SS.  10  SUL  atL.,  170,  euiiUed  '  Mn 
Act  to  Prevent  Frauds  upon  the  Treasury  if 
the  DnihdStAtes." 

The  Act  of  1846  related  to  claims  again*  li^ 
United  States  allowed  by  a  rcwlutionor  Actof 
Congress.  That  statute  directed  that  they  should 


the  production  to  Uie  proper  disbursing 
of  a  warrant  of  attorney  executed  "after  theen- 
•ctment  of  the  resolution  or  Act  allowing  the 
claim."  The  Ist  section  of  the  Act  of  1808  de- 
clares that  "All  transfers  and  assignments  here- 
after made  of  any  claim  upon  the  United  States, 
or  anv  part  or  share  thereof,  or  interest  thereon, 
wheiner  atwolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  pow- 
eta  of  attorney,  or  orders,  or  other  authorities 
forreccivingpaymentof  any  such  claim,  or  anv 
put  or  share  thereof,  shall  be  absolutely  nuU 
and  void,  imless  the  same  shall  be  freely  made 
and  eiecnted  in  the  presence  of  at  least  two  at- 
testing witnesses,  after  the  allowance  of  such 
claim  the  ascertainment  of  the  amount  due, 
and  the  issuing  of  a  warrant  for  the  payment 
thereof."  That  Act  further  provides  (section 
7)  that  tta  provision*  and  those  of  the  Act  of  1846 
■hall  "apply  and  extend  to  all  claims  ag^nst  the 
United  States,  whether  allowed  by  special  Acts 
of  Congren,  or  arising  under  general  laws  or 
treaties,  or  in  any  other  manner  whatever." 

These  enactments  have  been  under  examina- 
tion in  teveial  cnaea  heretofore  decided  in  this 
court,  some  of  which  are  now  relied  on  to  sup- 
port the  propoaition  that  ofBcers  of  the  Treasuiy 
were  forbidden,  by  statute,  from  recognizing 
OodeHroy,  under  any  drcumstancee,  as  agent 
of  rlaimanta,  with  anthority,  as  between  them 
•ad  the  Oovemment,to  recdve  the  warrant  and 
dnift  when  Issued.  But  we  do  not  understand 
that  any  (rf  theee  cases  Involved  the  precise 
qoeatiOD  now  presented  for  detennlnatlon. 

In  U.  Av.&fttir, eon.  S.. 407  [XXIV y^a04], 
k  was  ruled  that  a  claim  against  the  UnltM 
8uus  could  not  be  assigned  so  as  to  enable  the 
■— l^ncw  to  bring  suit  against  the  Oovemment 
IM  r.  8.  U.  S..  Boox  ST. 


1  bis  own  name  in  the  Court  of  Claims,  in 
pogard  V.  Eirk,  97  U.  S.,  484  IXXIV.,  1083], 
.  le  question  was  as  to  the  validity  of  certain 
orders  drawn  by  a  clajmaot.  before  the  allow- 
ance of  his  claim,  upon  the  attorneys  having  it 
In  charge,  directing  the  latter  to  pay  certain 
sums  out  of  the  proceeds  when  collected,  and 
which  orders,  being  accepted  by  the  attorneys, 
were  purctiaeed  by  Spofford  in  good  faith  and 
for  value.  Upon  the  treasury  warrant  being  Is- 
sued, the  claimant  refused  to  admit  the  validity 
either  of  the  orders  he  had  given  or  the  accept- 
ances made  by  hisattomeyB.  Thereupon  Spof- 
ford sought,  by  suit  against  the  claimant  and 
his  stiomeya,  to  enforce  a  compliance  with  the 
ordera  and  acceptaucesofwhlcnhehad become 
assignee  and  holder.  The  court  adjudged  that 
the  transfer  or  assignment  to  Spofford  was,  un- 
der the  Act  of  185S— carried  Into  the  Sevised 
Statutes,  section  8477 — a  nullity  as  between  him 
and  the  claimant.  No  question  arose  in  that 
case  as  to  what  would  have  been  the  effect  up- 
on the  rights  of  the  claimant  had  the  officers  of 
the  Government  recognized  the  assignment  to 
Spofford.  In  Erain  v.  U.  S.,  97  U.  S..  893 
[XXIV.,  1065].  it  was  ruled  that  the  Act  of 
1853  applied  to  cases  of  voluntary  assignments 
of  demands  against  the  Oovernment,  and  did 
not  edibrace  cases  where  the  title  is  bansferred 
by  opeiatlon  of  law.  "  The  passing  of  claims 
to  bmrs.  deviseesor  assignees  In  bankruptcy," 
said  the  court,  "are  not  within  the  evil  at  wfakb 
the  statute  aimed  " 

But  what  was  said  in  Goodman  v.  Hibtaek, 
103  U.  a,  6S6  [XXVI.,  380],  seems  to  bemore 
directly  in  point.  That  was  the  case  of  a  vol- 
untary assignment  by  a  debtor  of  his  property 
for  the  benefit  of  creoitora,  including  his  rights, 
credits,  effects  and  estate  of  every  descripUon. 
The  assignment  embraced  a  cUm  of  the  aa^gn- 
or  arising  under  a  contract  with  the  United 
States.  It  was  adjudged  in  the  court  of  orig- 
inal Jurisdiction  that,  as  to  that  claim,  the  as- 
signment was  rendered  invalid  by  the  Act  of 
1853,  But  the  languai^e  of  this  court,  speaking 
by  Mr.  Jiatia  Hitler,'  was:  "It  is  understood 
that  the  drcnlt  court  sustained  the  demurrer 
under  the  pressure  of  the  strangUnguage  of  the 
opinion  in  Sp^ord  v.  Kirk.  We  do  not  think, 
however,  that  the  drcumsiancee  of  the  present 
case  bring  it  within  the  one  then  under  consid- 
eration, or  the  principles  there  laid  down.  That 
was  a  case  of  the  transfer  or  assignment  of  a  pan 
of  a  disputed  claim,  then  In  controversy,  and  ft 
was  clearly  within  all  the  mlarhlgfa  designed  to 
be  remedied  by  the  statute.  Those  mischiefs,  as 
laid  down  in  that  opinion  and  In  the  othen  re- 
ferred to,  are  mainly  two:  1.  The  danger  that 
the  richta  of  the  Oovemment  might  be  embar- 
raBseaby  having  to  deal  with  several  penons 
instead  of  one,  and  by  the  Introduction  of  a 
party  who  was  a  atranger  to  the  original  trans^ 
action;  3.  That  by  a  transfer  of  such  a  claim 
against  the  Government  to  one  or  more  penons 
not  originally  interested  In  it,  the  way  might  be 
convenienlly  Opened  to  such  improper  inflaences 
in  prosecutmg  the  lilaim  before  the  departments, 
the  courts  or  the  Congress,  as  despmie  cases, 
where  the  reward  I*  contingent  on  success,  so 
often  suggest"  "But  these  considerations,'* 
the  court  proceeded  to  say,  "as  well  as  a  care- 
ful examination  of  the  statute,  leave  no  doubt 
that  its  sole  purpose  was  to  protect  the  Govem- 
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ment  and  not  tha  pnide*  to  tbe  udgnment." 

TheM  cases  show  that  the  Btatntea  In  qaeedoD 

an  not  to  be  liit«rpreted  accardioK  to  the  litem 

acceptation  of  the  word*  uaed.  Tbey  show  that 


utdnattl 
tfioeepai 


and  in  Ooodmany.  NSHack  [*wpra]— i 
not  forbidden  br  those  statnlea. 

In  tbe  caae  buote  as  no  question  arises  as  to 
the  transfer  or  aaslEnment  of  a  claim  agaiost 
the  GoTenunent.  The  question  Is  whether 
perment  to  one,  who  has  been  authorized  to  re- 
ceiTe  it,  bv  tbe  power  of  attorney  executed  be- 
fore the  allowanoe  of  the  claim  bj  the  Act  of 
CongieK, was  good  as  between  the  OovemmeDt 
and  the  claimant,  where,  at  tbe  time  of  — 
[438]     ment,  such  power  of  attorney  was  unrevt 

If,  in  respect  <rf  tnutafers  or  aasigDmonIs  of 
claims,  the  pnipoae  of  the  statute,  ss  ruled  In 
GooinumM.  IfMade.-waB  to  protcctthe" 
ment,  not  the  claimant  in  bis  dealings 
OoTenmient,  It  is  difficult  to  perceive  upon  what 
erciimd  it  could  be  hdd  that  tbe  statutory  In- 
hitdlionupon  powers  of  attorn^  in  advance  of 
the  aUowance  of  the  claim  and  the  iasuiug  of 
the  warrant,  can  be  used  to  compel  a  second 
payment  after  tbe  amount  thereof  has  been 
p^  to  the  penon  authwized  tgr  tbe  claimant 


receive  it.  A  mere  power  of  attorney  eiven 
before  tbe  wsnant  Is  Issued— eo  long,  at  least, 
as  it  is  unexecuted— may  undoubtedly  be  treat- 


ed by  the  cUmant  as  absolutely  null  and  void  in 
any  contest  between  him  and  bis  attorney  in 
fact  And  it  may  be  so  r^arded  by  the  officers 
of  tbe  GoTemment  whosedu^  It  i>  to  ad  just  the 
didm  and  Issue  a  warrant  for  its  amount.  But 
If  those  officers  chose  to  make  payment  to  the 
person  whom  the  claimant,  by  formal  power 
of  attomey.baa  accredited  to  them  as  autboriied 


:;  Lkiteu  htatim.  Ucr.  Ttat, 

>t,  to  the  injury  of  tbe  Oorcnunent,  eitai 
that  protection  to  thoae  who  elected  not  to  anil 
themselves  of  tbe  provisions  of  those  MttDtca 
Here  it  is  not  denied  that  the  power  of  ationqr 
executed  in  18W  embraces  and  was  InlendBdlo 
embrac*  the  claims  aiishig  out  of  the  decned 
1868,  bom  whatever  source  the  moMT  in  at 
Isfactlon  of  It  might  be  derived.  Norn  it  ^ 
tended  that  such  power  of  attorney  had  beeal^ 
voted  prior  to  the  adjustment  and  paymmt  cf 
the  ^lflf">*T  in  question. 

It  seems  to  us— looking  at  tbe  mlsdileb  in- 
tended to  be  remedied  by  these  statutes  and  p*- 
ing  the  words  of  Coi^ees  a  reasonable  ium- 
pretatlon — that  the  claimants  were  not  at  Sba- 
ty  as  between  tbeOovernment  and  thcmsdTa  to 
question  the  right  of  tbe  officers  of  the  Trwd- 
rv  to  recognize  the  unrevoked  authority  «tidi 
the  latter  had  given  to  Oodeffroy,  withont  » 
strlctlon  as  to  time,  to  receive  from  sdjvn 
whom  it  might  concern  to  pay  tdl  tuan*  (daat 
y  due  or  to  become  due  and  psnUe  on  » 
onnt  of  the  seizura  of  the  vesael  lAboaD. 

Th»jvdgmmtmutt,tKer^or«,UnfrmtL  I 
ttoordtred. 

True  copy.    Test: 

James  H.KoKecuMT.Clert,  Bop.  Ooiirt,1I.l 


RELIEr  JACESON,  F^f.  in  Brr^ 

JOHN  D.  ROSY  KT  Ai. 

JOHN  D.  ROBT  r  al.,  Flft.  i»  Sr.. 

RELIEF  JACKSOir. 

<Beee.  C  Beporter's  tO-,  WMOJ 

IBfUng  ebUm — wliat  t^endUun  fnU  mdm*. 


the  basis  for  Impeacbingtlie  settlement  had  with 
his  agent.  To  oold  otherwise  would  be  iocon- 
slslent  with  the  ruling  heretofore  made— ^nd 
with  which,  upon  considBratloii,we  are  entirely 
satisfied — that  the  purpose  of  Congress,  by  the 
enactments  in  question,  was  to  protect  the  Oov- 
emment  against  frauds  upon  tbe  part  of  claim- 
ants and  tcioee  who  mignt  become  interested 
with  them  in  tbe  prosecution  of  claims,  wheth- 
er'before  Congress  or  the  several  departments. 
The  title  of  the  Act  of  1868  suggeets  tliis  pur- 
pose. It  la  to  prevent  frauds  upon  tbe  Treas^ 
luy.  An  effectual  means  to  that  end  vras  to 
authorize  the  officers  of  the  Government  to  dis- 
regard any  assignment  or  transfer  of  aclaim.or 
anypowerofBtUmey  to  collect  It,  unless  made 
or  executed  after  the  allowance  of  the  claim, 
the  ascertainment  of  the  amount  due  thereon, 
and  the  issuing  of  the  warrant  tor  the  pay- 
ment thereof.  Other  sectdons  of  the  statute — 
those  forbidding  officers  of  the  Government  and 


sustain  the  view  that  what  was  in  the  mind  of 
Congress  was  to  protect  the  Government  In  the 
t^^r^^  matter  of  claims  against  it.  But  If  the  pro- 
L**uj  tectlon  of  claimants  was  at  all  in  the  mind  of 
Congress  when  passing  the  Acts  of  1846  and 
less;  It  la  qnlte  certain  that  the  courts  should 


F  ERROR  (o  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Oolorada 
The  history  and  facta  of  the  case  appear  is 
the  opinion  of  the  conn. 
Mr.  John  D.  Pop«,  for  JackSMi,  plaintiff. 
jr«*sr«.  AnuM  Steek.  M.  B.  OariaJtr  sad 
A.  D.  BuOit,  for  Robey  and  Rankin,  drfmi- 
ants. 

Mr.  Jtutiet  Field  delivered  the  opinloD  <i 
the  court: 

Previous  to  the  legislation  of  ConxRSi  ia 
1866,  mlninff  claims  upon  the  public  ludi  <rf 
tbe  United  Slates  were  held  under  rales  bnaei 
by  minen  themselves  In  dillennt  locabticB, 
TWe  lulea  prescribed  the  extent  of  gn»d 
which  miner*  could  severally  mpptinate  t" 


■'Google 


Jaceboh  v.  Host. 


M.    1%OT  aU  agreed  In  one  partictilar. 

In  leoognlzlng  ducoTeiy  and  appropriadon  u 
ibe  Bonrce  of  title,  and  derelopment  bj  work- 
jng  SB  tlw  conditkiD  of  untiniied  poaBeosloa. 
Tbe  Ont  diaconnc  coold  derive  no  boKfltfrcna 
Ilia  diacoveif  onlesa  be  followed  it  up  1^  work 
for  tbe  development  of  hia  dalm;  and  what 
that  work  (houM  be.  (be  nature  and  extent  of 
h,  how  soon  It  ahould  commence  after  the  die- 
coveij.  and  when  Ita  auapenslon  ahould  be 
deemea  an  abandonment  it  tbe  claim,  were 
ipedflcallr  declared. 

The  Act  of  Oongreaa  of  1866,  gave  the  sanc- 
tion of  law  to  tbeie  rule*  of  miners,  so  far  aa 
(hev  were  not  In  conflict  with  the  laws  of  tbe 
United  Stalea.  14  Btat  at  L.,  961,  ch.  302,  sec 
1.  Subaequent  l^iialatlon  apecifled  with  ereat- 
cr  partlciilariQr  the  modee  of  location  and  ap- 
propriation and  extent  of  each  mining  claim, 
recognizing,  however,  the  eaaenttal  te^uiea  of 
the  rules  framed  by  miuen,  and  among  others 
that  which  required  work  on  the  claim  for  its 
development  aa  a  condition  at  Its  continued 
ownership.  The  Act  of  1872 — and  its  provla- 
lona  are  re-enacted  In  the  Revised  Statutes— de- 
cUres  tliaton  each  claim  subeequently  located, 
nntil  a  patent  for  It  la  issned,  there  alutll  be  an- 
noallj  expended  for  labor  or  improvements 
$100.  and  on  claims  prevlonslj  located 

nnal  expenditure  of  SlO  for  each  one  hi 

feetin  length  along  thevein;  and  provides  that 
when  such  clafana  ore  held  In  common,  the  ex- 


theae  oondldona  the  dahn  shall  be  optowd 
relocMkffl  in  tbe  same  manner  as  if  no  location 
of  Ibe  same  had  ever  been  made,  provided  the 


ance  wltb  the  law,  together  with  a  plat  and  the 
field  DOtea  of  his  clum  or  claims  made  under 
tbe  direction  of  the  SurvejorOeoeral  of  the 
Uniud  States,  showing  Ita  or  their  boundaries. 
H«  mnsl  also  at  the  time,  or  wltliln  sixty  d«;a 
tbcmafter,  flle  with  the  register  a  certificate  of 
the  Survejor-Oenenl  that  $S00  worth  of  labor 
haa  been  expended,  or  Improvements  to  Uiat 
amount  have  been  made  npon  tbe  claim  bj  blm- 
aeU  or  grantors.  If  wiibln  sIxQr  days  thereafter 
■B  adverse  claim  Is  filed,  accompanied  by  f-- 
o*tJk  ot  tbe  pai^  making  it,ahoinng  its  nalu 
boond^ries  and  ext«nt,  proceedings  are  to 
•tsijed  undl  the  controversj'  has  been  settled  , 
tbedecMon  of  a  court  of  competent  lurisdlo- 
tk>a,  or  tbe  adverse  claim  Is  waived.  And  It  la 
nude  tbe  dutv  of  the  advene  claimant,  within 
tblrtT  daj*  afterwarda,  to  commence  lesal  pro- 
oeediDga  to  determine  Uie  question  of  t£e  right 
of  poMession. 

Ui   this  case  It  appears  that  the  defendants 


tado,  andembraoetwenty-tbreeacreaandfor^- 
d^t  hundredths  of  an  acre.  Tbe  plaintiff  aa- 
Bvt«d  an  adverae  right  to  them  aapart  of  what 
is  called  in  the  record  "Hie  Thomas  Elak 
Claim,"  and  bron^t  the  pnaeot  action  to  de- 
termine bis  right  vS  poasosakm.  In  his  cotn- 
-'-int,  he  alk^  that  on  the  9tb  of  AiignBt,18T6, 

was  tbe  owner  of  the  Elak  claim,  and  ever 
alnce  has  been  such  owner  and  entitled  to  Ita 
possession;  that  he  woAed  the  same  as  a  placer 
mining  tieim  In  connection  with  other  claims 
adjacent  and  contiguous  to  it;  that  (he  defend- 
ants some  time  in  1880  entered  upon  a  part 
of  laid  claim,  that  portion  nowincontrovfna^, 
and  have  ever  rince  wrongfull;  withheld  ita 
poaseetion  from  him.  He  avers  that  the  prem- 
beaare  worth  150,000;  that  the  action  la  brought 
In  support  of  his  adverse  claim;  and  he  asks 
Judgment  for  posseaslon  of  the  premises. 

Thedefendants,  beddea  deujine  the  allegn- 
gatlons  of  the  plaintiff,  set  up  a  right  to  a  por- 
tion of  the  ptsmiaea  bv  location  and  occupation 
nnder  the  mining  rules  of  the  district,  and  to 
the  remalnderbf  purchase  from  the ori^nallo- 
calors. 


claim  made  by  hia  grantora  In  I860,  and  also 
showed  that  tbey  were  owneca  of  cUms  In  what 
is  called  Lomax  Gulch,  adjoining  and  contigu- 
ous to  the  Elak  claim,  and  began  to  work  such 
adjoining  claims  In  1872,  and  continued  the 
work  until  and  during  1880;  that  hi  prosecut- 
'-  -  tiie  work  tbey  used  a  flume  which  extend- 
iver  the  prenusee  In  controversy  a  distance 
of  one  himdred  and  flf 9  feet,  by  means  of  which 
tbe  tailings  from  the  Lomax  gulch,  that  is,  the 

'-  mai4iria],  were  carried  and  depostted  on 

emises,  so  that  M  the  end  they  covered  a 
grea'ler  portion  of  them;  more  than  one  third 
tliereot  Prc-m  them  the  plaintiff  traced  bis  titio. 
With  tiie  exception  of  tbe  extension  of  the 
flume  over  the  premises,  and  Ihelr  use  as  a  place 
of  deposit  for  the  u'  iste  material  from  the  ad- 
joining claims,  it  was  not  shown  that  either  he 


Is  ibc  Counlj  of  Bonunlt,  In  the  Stale  of  Colo- 


however,  that  this  extamdon  of  (ha  flume  and 
use  of  tbe  premises  wer«  sufiSdent  to  ^ve  him 
the  right  of  possession  under  that  clause  of  the 
statute  which  pro.  idea  that  where  several  min- 
ing claims  are  ■leld  in  common  the  labor  or  ex-  i 
pendlture  requted  may  be  made  on  any  one  of 
them.  Tbe  covvt  below  held,  and  so  instruclad 
the  jury,  that  theae  facta  were  Insuffldent  to 
eetabtisfa  any  posseadon  or  right  of  poaaeadon 
in  him,  and  that  therefore  he  waa  not  entitled 
to  a  verdict. 

The  defendanle  proved  tbe  location  la  July, 
1880,  of  a  portion  of  the  premises  In  contro- 
versy, then  vacant  and  unoccupied,  and  a  pur- 
chase of  the  ronalnder  from  previous  locators; 
but  tbey  gave  no  evidence  that  anv  work  on  the 
claim  waa  done  by  tbemadvea  or  tnelr  gntnton: 
and  the  court  held  that  th(7  bad  not  established 
a  title  for  the  coiulderation  of  (he  jury,  who 
were  directed  ao  to  find.  The  tory  tnoujjht  in 
[y  hadprov< 
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The  contention  of  tbe  plaintID  was  made  up- 
on ■  alngnlar  tniupprebensiOD  of  tbe  meaning 
of  the  Act  of  Congress,  where  the  work  or  ex- 
penditure on  one  of  severa]  claims  held  in  com- 
mon is  allowed,  tn  place  of  the  required  ex- 
penditure on  the  clalnjsseparaielf.  In  such  case 
tbe  work  or  expenditure  must  be  for  the  par- 
pose  of  developing  all  the  claims.  It  does  not 
mean  that  all  the  eipeodilure  upon  one  claim 
— which  has  no  reference  to  the  aevelopmeni  of 
theoUiers — will  answer.  Ai^  was  said  in  Smelting 
Go.v.  K»mp:  "labor  and  improvemenls,  witiiin 
the  meanlngof  the  statute,  ore  deemed  to  have 
been  had  on  a  mining  claim,  whether  it  consists 
of  one  location  or  several  when  tbe  labor  is  per- 
formed, or  the  Improvements  are  made  for  its 
development,  that  Is  to  facilitate  tbe  extraction 
of  the  metals  it  may  contain,  though  in  fact 
auch  labor  and  improvements  may  be  on  ground 
which  originally  coustiCuicd  only  one  of  the  lo- 
cations, as  in  sinking  a  shaft,  or  beat  adistance 
from  the  claim  itself,  as  where  tbe  labor  is  per- 
formed for  the  turning  of  a  stream  or  the  intro- 
duction of  water,  or  where  the  improvement 
consists  of  the  construction  of  a  flume  to  carry 
off  the  dSnit  or  viraste  material."  104  U.  S,, 
«W  [XXVI.,  881]. 

It  often  happens  that  for  the  development  of 
&  mine  upon  which  seveial  claims  have  been  k> 
cated,  expenditures  are  required  exceeding  th* 
value  of  a  single  claim,  and  yet  without  such 
eipeaditurea  the  claim  could  not  besuccessful- 
1y  worked.  In  such  caaea  it  has  always  been 
the  practice  forthe  owners  of  different  locations 
to  combine  and  to  nork  them  as  one  general 
claim;  and  expenditures  which  may  be  neces- 
sary for  the  development  of  all  the  claims  may 
then  he  made  on  one  of  them.  The  law  dues 
not  apply  to  cases  where  several  claims  are  held 
In  common,  and  all  tbe  expenditures  made  are 
for  the  dereiopment  of  one  of  them  without  ref- 
erence to  the  development  of  the  others.  In  oth- 
er words:  the  law  permits  ageneral  system  to  be 
adopted  for  adjoining  claims  held  in  common, 
and  in  such  esse  the  expenditures  required  may 
be  made,  or  the  labor  be  performed  upon  any 
one  of  them. 

The  language  as  to  the  construction  of  a  flume 
to  carry  on  the  lUbrU  or  waste  material  at  the 
conclusion  of  the  citation  above,  has  reference 
to  such  a  structure  as  may  be  used  to  canr  off 
the  common  ifAru  of  several  claims,  not  f  ~  ~ 
flume  used  merely  to  remove  the  dSiri*  of 
claim.  Here  do  work  was  done  for  die  general 
improvement  of  all  the  claims.  The  deposit  of 
the  ilibrit  from  the  Lomox  gulch  on  the  prem- 
ises in  controversy,  so  far  from  lending  to  de- 
velop (hem.  Imposed  obstacles  in  the  way  of 
their  development,  by  covering  them  up  with 
refuse  matter. 

There  having  been  no  work  done  by  either 
claimant,  plaintiff  or  defendants,  on  the  prem- 
ises in  controversy,  the  court  properly  instruct- 
ed the  Jury  to  find  against  both. 

Judgment  a;fflnMd. 
True  copy.   Test: 

Jamee  H.  HoK«nnari  01vk,8up.  Gout, 

at«4-miI.BHKk     . 


QEOROE  A.  CUNKINGHAU,  Afpt., 


MACON  AND  BRUNSWICK  RAILROAT 
COMPANY.  EDWARD  A.  FLEWELLEI 


Suit  againtt  Salt  or  the  ITniUd  Statu    mrMic 
Hon  of—da»x»oftaM* — State,  wA^ntMdiijMa- 

taSiU  ■party. 


out  their  oon>eDt.eioei>t  in  tbe  limited  dan  of  ca 
tn  vrhlcb  a  State  may  be  made  a  party  Id  tto  t^ 
preme  Court  of  tbe  United  Stales,  by  virtue  of  tbt 
original  Jurtsdlotion  aon(en«d  on  Uili  eaort  by  tte 
OonBtltution. 

«.  wbeneverttoan  traolewlTBaentluittlieStMt 
J  an  in  dlapensable  party  to  enable  tbe  court,  acconl- 
Ingto  the  rules  whiob  Boveru  Its  pracedure,to  (nni 
'lie  relief  Bought,  It  will  refuse  to  (aico  Jurfadictioa. 

3.  The  cIboM  or  caaea  in  whlcbaF»»*  ■•nniannr. 
essary  party,  thougb  sc —  ■-■— 


aitdo<Ak£ 

■-■  --1d»- 


tlngulshed. 

'    '□  HtoredaBUreiult,aState  wtiiC 

jn  and  l^al  tltjeto  the  property  I 

Indispensable  party,  and  (he  CutniA  Court  of 
United  StaleaiiiaB  no  Jurisdiction,  althongb  tbe  tun 
fl  nominally  against  the  Ooveruor  BDd  Trauuitroi 
the  State. 

[No.  17.) 
Argued.  Von.  S,  S,  ISS3.     Decided  Dee.  S,  OSS. 

APPEAL  from  tbe  Circuit  Court  of  tbeCnilwl 
States  for  the  Southern  District  of  Geor- 
gia. 
Tbe  history  and  facts  of  the  caae  fully  sppetf 
I  the  opinion  of  tbe  court. 
Memn.  A.  O.  BlMrrath.  W.  W.  3f<mlg««ert 
and  Jamee  Loande$,  for  Appellant. 

Matrt.  Joseph  H.  Cboate  nod  ClUford 
Anderson,  for  appellees. 

Mr.  Jvetiee  BUller  delivered  tbe  opinion  nS 
tbe  court: 

This  is  an  appeal  from  the  decree  of  tbe  Or- 
cult  Court  for  the  Southern  DUtrict  of  Geo^ 
"amlsslnffthebillofcomplBinaQl  on  demurra- 

The  bill  is  filed  by  Cunningham  a  dliienof 
the  Slate  of  Virginia,  against  Alfred  H.  Cot 
quitt,  as  Governor  of  the  State  of  Georgia,  J. 
W.  Renfroe,  as  Trea.surer  of  the  Stale.  tbeXv 
con  and  Brunswick  Railroad  Componj.aixlA 
Flewellen,  W.  A.  Lofton  and  George  8.  Jontt 
slyliug  themselves  directors  of  said  Raflietd 
Company,  John  H.  James,  a  citizen  of  QeorgiL 
and  Uie  First  National  Baiok  of  Macon. 

The  bill  sets  out.  with  reasonable  fuUncMsM 
with  references  to  exhibits  which  make  in 
statements  clear,  what  we  will  try  to  state, « 
far  as  necessary,  in  shorter  terms. 

It  alleges  that  on  the  3d  day  of  Dwwnlw. 
1BH6,  the  Assembly  of  Georgia  passed  ao^ 
authorizing  the  Governor  to  indorse  the  bond* 
of  the  Macon  and  Brunswick  Railnad  Coa- 
pany  to  the  eilentof  f  10,000  per  mile,  and  M 
under  Ibis  authority,  tbe  Governor  indoi** 
bonds  to  the  amount  of  $1,950,000, which  "ere 
afterwards  negotiated  by  said  Company.  To* 
statute,  under  which  this  was  done,  made  Ibein- 
doisement  of  these  boDda  to  operate  as  a  pnv 
mortgage  upon  all  the  property  of  theCompaoj. 
whic£  could  be  eoforced  by  •  nie  by  tlxGo»- 
emor  upon  default  Id  pAyment  of  the  bomb  * 
1WC.S 
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indorsed,  Ot  intCKEt  on  them  aa  it  fell  due.  In 
addition  to  thli  the  Company  executed  and  de- 
livered to  the  QoTemor,  od  tbe  S'id  of  June, 
I  '^70,  a  written  morCgacc  confirming  the  lien 
^.TiMtod  by  tbe  statute,  wHlcb  was  duly  ooknowl- 
<^"ed  and  recorded. 

October  27, 1870,  the  Legislature,  by  an  Act 
nmending  the  Act  of  December 8, 1906,  author- 
ized tbe  Qovcmor  to  indorse  on  additional 
$u,000  per  mile  of  the  bonds  of  tbe  Company, 
-.vliich  was  done,  and  of  this  series  of  bonds  the 
I'limploinant  became  the  holder  and  owner  of 
uineteen  for  (1,000  each. 

It  U  then  alleged  that  on  July  1, 1873,  the 
Company  failed  to  pay  its  interest  coupons  upon 
both  thrae  sets  of  indoned  bonds,  and  that  In  a 
few  days  theieafter  the  Governor,  unda  the 
power  vested  in  bin)  by  the  Act  of  1866,  took 
mesession  of  the  road  and  the  property  of  the 
Company  and  placed  them  in  the  haudH  of  Flew- 
ellen  as  receiver;  and  that  on  the  first  Tuesday 
In  June,  1S75,  he  aold  said  road  to  the  State  of 
Georgia  for  tbe  sum  of  (1,000,000,  and  made  a 
conveyance  of  it  (o  the  State  sccordiugiy,  a 
i-opy  of  which  is  filed  as  an  exhibit  to  the  bill. 
It  is  also  allefced  that  the  State  of  Georgia  lias 
taken  up  since  that  time  the  entire  issue  of 
91.g50,(K)0,  glriDg  her  own  bonds  in  place  of 
the  bonds  which  die  had  so  indoiacd. 

Tbe  bill  assails  Ibis  transaction  because  the 
Governor,  in  advertising  tbe  sale,  gave  notiki 
that  bewould  accept  in  payment  for  bids  boc^ 
of  tbe  State  at  par,  or  t>ouds  of  the  first  series  of 
«l,«0O.O00  at  their  market  value,  or  cash,  and 
would  not  receive  any  of  the  second  series  of 
$600,000  in  payment  Also  because  the  sale 
was  mode  improvidently,  at  a  bad  time,  as  tbe 
Governor  wasinformed  by  bis  agent, Fiewellen, 
nnd  because  theGovemor  was  not  authorized  to 
hid  for  the  property,  and  the  State  had  no  con- 
Ktitutional  power  to  make  the  purchase. 

And  it  is  further  alleged  that  if  the  sale  la  not 
atHiolotelr  void,  it  is  voidable,  because  under 
the  itatutory  and  executed  mortgages  the  ^tatc 
t^i  trustee  of  the  property  mortgaged  for  tbe 
Ivnefit  of  the  bondholders,  and  her  purchase 
i-an  be  set  aside  bv  the  bcneQciorics  under  the 
trust  wlien  tber  uect  to  do  so.  The  hill  insists 
that  by  the  takme  up  and  payment  of  the  first 
series  of  indorsed  bonds  their  hen  on  tbe  prop- 
oriv  is  extinguished,  and  that  of  the  second 
series  a  now  Wome  paramouot,  and  this  suit 
is  broucht  to  foreclose  that  mortgage  lien. 

And  If  the  court  aball  be  of  opinion  that  the 
sale  was  valid,  Ifien  the  bill  insists  that  tbe  hold- 
er* of  the  second  series  were  entitled  to  lie  paid 
oro  rata  under  that  sale,  and  that  when  the  Leg- 
Ulsture  ot  Georgia  appropriates  any  mooey  to 
pay  the  Iwnds  which  it  gave  in  exchaagc  '~~ 
(1,950,000  of  the  indorsed  railroad  bonds,  ._._ 
uuouDi  SO  appropriated  should  be  divided  pro 
rata  between  tbeae  bonds  and  tbe  (600,000  of 
tbe  second  aeries  of  indorsed  bonds. 

The  pt»yer  of  the  Ull  is  for  tbe  appointment 
ot  a  receiver,  to  whom  all  the  property  of  the 


y  for  that  purpose. 

Or,  If  tbe  court  ihatl  be  of  opinion  that  the 
■ale  was  valid,  that  Renfroe  be  enjoined  from 
Mytng  the  coupons  of  interest  on  the  stale 
bonds  «xchuged  for  the  fliit  seriea  of  bonds, 
IM  C.  8. 


and  that  the  holders  thereof  be  made  parties  to 
tbe  suit,  and  be  compelled  to  account  to  the 
holders  of  tbe  (600,000  series  of  bonds  for  their 
pro  rata  share  of  said  exchanged  bonds  ;  and 
the  bill  prays  that  Colquitt,  the  Oovemor,  and 
Renfroe,  the  Treasurer,  and  the  three  directors 
of  the  Company  be  compelled  by  subptcna  to 
appear  aud  answer  It  and  certain  in  teirogntories 
in  it,  and  produce  certain  papers;  and  that  Ren- 
froe be  enjoined  from  paying  the  coupons  on 
the  state  oonda  excbaJigcd  for  the  indorsed 
bonds,  and  that  the  Slate  of  Georgia  may  come 
in  and  moke  herself  a  party  defendant  to  this 
bill  if  she  should  wish  to  do  so;  and  there  is  a 
pnyer  for  general  relief. 

To  this  bill  there  was  filed  by  Flewellen, 
Lofton  and  Jones,  the  directors,  a  demurrer 
and  plea,  aa  it  is  c^ed.  The  plea  Is  to  the  ef- 
fect that  they  have  no  interest  in  the  road  other- 
wise than  as  agents  of  the  State  of  Georgia,  for 
which  thev  hold  and  control  tbe  Macon  and 
Brunswick  Railroad  and  all  iU  property  and 
franchls<»o[eveiT  description,  and  the  plea  and 
demurrer  both  rely  on  the  proposition  that  the 
court  has  no  Jurisdiction  of  the  case,  because  it 
cannot  proceed  without  the  State  as  a  party, 
and  that  tbe  court  cannot  compel  the  State  to 
become  a  party  to  the  suit. 

Renfroe,  the  Treasurer,  filed  a  similar  plea. 
and  Colquitt,  the  Governor, filed  ademurrer  and 
a  ^ea  separately. 

The  ground  of  demurrer  stated  by  the  Gov- 
ernor la  that  it  is,  apparent  on  the  face  of  the  bill, 
that  Ibe  court  cannot  take  co^izance  of  tbe 
matters  and  things  set  up  in  said  1»11  as  against 
llie  defendant,  because  it  appears  that  he  has  no 
personal  interest  in  the  same,  but  that  it  is  an 
attempt  to  make  the  Stale  of  Georgjaapartyto 
the  suit  through  thedefendant  as  Governor,  so 
as  to  bind  the  Stale  by  the  judgment  and  decis- 
ion of  the  court  in  the  case. 

On  this  demurrer  of  Colquittandthe  jointde- 
murrer  of  tbe  three  trustees,  the  case  wasdecided     [^"O] 
and  the  bill  dismissed. 

Xt.  Justice  Woods,  in  dismissing  it,  said: 
"The  bill  is  to  all  intents  and  purposes  a  suit 
agiiinst  the  State.  It  is  mainly  her  property, 
and  not  that  of  Alfred  H.  Colquitt  or  J.  W. 
Renfroe  tliat  is  to  be  affected  by  the  decree  of 
tbiscouFt.  Itis  tbetilleof  tbeStstetbatlsas- 
sailed.  The  attack  Is  not  made  against  the 
State  directly,  but  tbrough  herofBcers.  This 
Indirect  way  of  making  the  State  a  party  Is  Just 
as  open  to  objection  as  if  the  Stale  hod  been 
named  as  a  defendant."    8  Woods,  426, 

The  failure  of  several  of  the  States  of  the 
Union  to  pay  the  debts  which  they  have  con- 
tracted and  to  discharge  other  obligations  of  a 
contract  character,  when  taken  in  connection 
with  the  acknowledged  principle  that  no  State 
can  be  sued  in  the  ordinary  courts  aa  a  defend- 
ant except  by  her  own  consent,  has  led,  la  re- 
cent times,  to  numerous  efforts  to  compel  Uie 
performance  of  their  obligations  by  Judicial 
proceedings  to  which  the  Slate  isnotapany. 

These  suits  have  generally  been  instituted  in 
the  Circuit  Courts  of  the  United  Sbstca,  or  have 
been  removed  into  them  from  the  state  courts. 

The  original  Jurisdictioa  of  this  court  has  also 
been  Invoked  Intherecenicasesof  .y. .?.  v.  La, 
and  If.  Y.  v.  Samt  {antt,  561.  These  latter 
suits  were  baaed  on  the  piopositJon  that  the  con- 
stitntionm]  provision  that  States  might  sue  eack 
Mt 
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other  in  thte  oomt  wonU  enmble  &  Sttte  whosa 
dtizena  were  owners  of  obUgatlonB  of  anotber 
State  to  take  ■  tnntfer  erf  tboae  obUgationa  to 
henelf  and  «ae  the  defooltliig  Stale  to  tbe  court. 
The  doctrine  was  oTeiTuledia  thoaecaaeaat  tbe 
last  tenn  by  the  nnanlmouB  opJDfoD  of  the  court. 
In  the  anha  wbicb  have  been  butltuted  in  the 
circuit  courtt  the  effort  baa  been,wliile  aclcnowl- 
edj4nK  theincqiacitjof  those  courts  to  assume 
]uiiB<flctlon  of  a  State  aa  a  p«r^,  to  proceed  to 
audi  a  manner  against  the  oBioan  or  agents  of 


tv  to  suit  u  applied  to  the  GoTemment  of  the 
United  States,  has  led  to  like  efforts  to  enforce 
rights  againat  tbe  eovemment  in  s  gimllar  man- 
ner. And  it  must  be  confessed  that,  in  regard 
to  both  classes  of  cases,  the  questions  raised 
have  rarely  been  tree  from  diSculty ,  and  the 
Judgea  of  this  court  hare  not  always  been  able 
(o  agree  in  r^ard  to  them.  Nor  is  it  an  eaay 
matter  to  reconcile  all  the  decisions  of  the  court 
in  this  claas  of  cases. 

While  no  attempt  will  be  made  here  to  do 
this,  it  may  not  be  amiss  (o  try  to  deduce  from 
them  some  general  principles,  sufficient  to  de- 
cide the  case  b^ore  us. 

It  mav  be  accepted  aa  a  point  of  departure 
unqoeaUoned,  that  neither  a  State  nor  the  Unit- 
ed Slates  can  be  aued  aa  defendant  in  any  court 
in  this  oounti7  without  their  consent,  except  in 
Um  limited  dui  of  cases  in  which  a  Sute  may 
lie  made  a  party  in  the  Supreme  Court  of  the 
United  States  bj  Tirtne  of  the  original  Jurisdic- 
tion conferred  on  that  conrt  by  the  CkingtiLution. 

This  principle  Is  conceded  in  all  the  cases, 
and  wliKiever  it  can  be  clearly  seen  that  the 
State  is  an  indispensable  p^ty  to  enable  tbe 
court,  according  to  the  rules  which  govem  its 
procedure,  to  grant  the  relief  sought, It  will  re- 
fuse to  take  jurisdiction.  But  Is  the  doslre  to 
do  that  Justice,  which  Id  many  casd*  tbe  courts 
can  see  will  be  defeated  by  an  unwarranted  ex- 
tension of  this  principle,  ther  bare  in  some  in- 
stances gone  a  long  way  in  holding  me  State  not 
to  be  a  necessary  par^,  though  some  interest  of 
bers  may  be  more  or  leas  ^ected  by  the  de- 
cision. In  many  of  these  cases  tbe  action  at 
the  court  hu  1>een  based  upon  principles  whose 
soundneas  cannot  be  disputed.  A  reference  to 
a  few  of  them  mayoillgntenua  Inn^ardtothe 
case  now  under  cwisideration: 

1.  It  has  been  held  in  a  class  of  cases  where 
property  of  the  Slate,  or  property  in  which  the 
State  has  an  interest,  comes  before  the  court  and 
under  its  control,  in  the  regular  course  of  Ju- 
dicial administration,  without  being  fordtdy 
taken  from  the  possession  of  the  gOTemment, 
the  court  will  proceed  to  discharge  its  duty  in 
regard  lo  that  property.  And  tbe  State,  if  It 
cbooee  to  come  mas  plaintiff,  aa  in  prize  cases, 
or  to  intervene  In  other  cases  when  she  may 
have  a  Uea  or  other  claim  on  tbe  property,  will 
be  permitted  to  do  so,  but  subject  to  the  rule 
that  her  ri^ta  wHl  receive  the  same  considera- 
tion aa  any  other  par^  Intereeled  In  the  matter, 
and  be  auDJected  In  like  manner  lo  the  Judgment 

of  the  court.    Of  this  class  an  the  cases  of  T/u 
^  j^  j^ 


Olarkv.Banara[ante,T9ai\,  and  others  tt  tkt 
laatTermT 

a.  Another  class  of  cases  Is  where  as  bdi- 
Tidual  la  sued  in  tort  for  some  act  Injnrlou  to 
another  in  r^ard  to  peraon  <a  property,  le 
which  his  defrase  Is  that  be  has  acted  under 
the  orden  of  the  gOTemment. 

i_  .w jj^  isnotaued  as,  or  became hs 

nt,  but  aa  an  in- 

,  . ousted  of  jnri^ 

diction  because  be  otKrtt  authority  as  ucb 
officer.  To  make  out  his  defense  be  must  tho* 
that  his  authorin  was  sufficient  in  law  to  pnttct 
him.  See,  MUtheU  v.  fiarmony,  13  How.,  lit; 
Bout  V.  Olark,  85  D.  B.,  SO*  [XXIV.,  «»h 
Meig»y.  iTcauru,  BCranch,  11;  Wileoxt.Ja^ 
stm,  13  Pet,  418;  Bman  t.  Hvser.  21  How., 
805762  U.  S.,  XVL,  1351;  Ori*ar  t.  MeLomdl. 
6  Wall.,  863  [73 U.  8.,  XVin.,868]. 

To  this  class  belongs  also  the  recent  case  d 
U.  a.  T.  Lee  [ante,  171],  for  the  action  of  ej«l- 
ment  in  that  case  la,  In  Ita  ■■wgntiai  character, 
an  action  of  trespass,  with  tbe  power  in  the  CMirt 
to  restore  the  possession  tottieplaintiSsspan 
of  the  Judgment  And  the  defendants,  Subof 
and  Kaufman,  being  sued  indlTidually  as  tres- 
passers, set  up  their  authori^  as  officen  of  ttw 
United  Stales,  which  tbla  court  held  to  be  un- 
lawful and,  therefore,  iosafflcient  as  a  delemc 
The  Judgment  in  that  case  did  not  conclude  the 
United  States,  as  the  opinion  carefuUr  stated, 
but  held  the  officen  liable  aa  nnautborued  irs- 
passers,  and  turned  them  out  of  their  mdawtal 


A  third  claas,  which  has  given  Hm  Is 
more  controrersv.  Is  where  the  law  has  Ib- 
posed  upon  an  officer  of  tbe  goremmeot  a  wtO 
defined  duty  in  n^ard  to  a  speciflc  nuttier,  sol 
affecting  the  (Rineralpowera  or  functions  trflbe 
government,  out  in  the  performance  of  «hidi 
one  or  more  IndiTiduals  have  a  diadiKi  interoi 
cabbie  of  enforcement  by  lodldal  pncem. 

Of  this  class  are  write  of  mandaimu  to  pnb- 
lie  offlcers,  as  in  JToriWT  v.  JKiittson,  1  Cranch, 
187  ;  SfndaU  t.  ^oket.  8  How.,  87;  U.  B.  v. 
Schun,  103  U.  a,  878  [XXVL.  1811:  ff.  8.  t. 
BoutieeU.  17  WalL,  6M  [84  U.  S.,  XXL,  TStl 

But  in  all  such  casee,  uom  the  nature  of  la 
remedy  by  )n(indiiiniM,tbe  du^  to  be  patarati 
must  be  merely  ministerial,  and  most  inmhv 
no  element  of  discretion  to  be  exercised  byihe 

It  has,  however,  been  much  InaiBted  on  that 
In  this  class  of  cases,  where  It  ahall  be  foead 
necessary  to  enforce  tbe  rigbis  of  tbe  iodrriil- 
ual,  a  court  of  chancery  may,  bj  a  mandsloty 
decree  or  by  an  injunction,  oranpel  the  per 


WaU.,  808  [83  U.  S.,  XXL,  447], 

In  that  case,  tbe  State  of  Tena  havlnx  mids 
a  grant  of  the  alternate  sectiona  of  laM  aksii 
wuch  a  railroad  should  UiereAfter  be  locsUiC 
and  tbe  railroad  company  having  suTrered  ik« 
land  at  its  own  expeoie  and  located  ilsnsd 
through  it,  the  Commissioner  of  tbe  State  Lsad- 
Offlce  and  the  Qovemor  at  the  State  woe,  ia 
violation  of  the  rights  of  the  Goa^any,  sdbg 
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1  right 
a  doing 
in  tliu 


Jitdge  Hunt  did  not  rit  In  thec»e,(ud  JtuMw 
DsTia  ud  Ohi^  JtuHei  Oluae  dlnented,  on 
Uie  mnnd  that  it  was,  in  effect,  ftmitagalntt 
ibeSute.  TliouKli  there  are  some  ezpreasloiu 
in  the  ofrinion  which  are  unfaTOrablycritidsed 
In  the  opinions  of  both  tbe  majority  and  minori- 
tT  of  this  court  Id  the  recent  caae  oi  U.  B.  t. 
tm,  tbe  ftctlfHi  of  the  court  baa  not  been  OTer- 
niled. 

But  It  is  clear  that  In  eojoinloe  the  Goremor 
of  the  State  In  the  performance  01  one  of  his  ex- 
ecutlve  functions,  tbe  case  goes  to  the  rerge  of 
■oond  doctrine,  If  not  berond  it,  and  tliat  tbe 
principle  should  be  extended  no  further.  Nor, 
was  there  in  that  case  any  afflnnative  relief 
granted  by  oidering  tbe  Ooremor  and  land 
commiadoner  to  perform  any  act  towards  per- 
tectingthe  title  at  the  company. 

Tbe  caaeof  theiiMinf^£*9v<iIat^T.  Me- 
Gmb  Is  to  the  tame  effect  The  Board  of  liq- 
uidation was  charged  br  the  Statute  of  LoulM- 
ana  with  certain  dntiea  ui  regard  to  issulngntfw 
bond*  of  tbe  State  In  place  of  old  ones  which 
might  be  surrendered  for  excbann  by  thf  bold- 
en  of  the  latter.  The  amount  of  new  bonds  to 
be  issued  was  limited  by  a  constitution^  pro- 
Tlaioo.  HcComb,  tbe  owner  of  some  of  the 
new  bonds  already  isnied,  filed  bis  bm  to  re- 
strain tbe  board  from  Issuing  that  class  of  bonds 
in  exchange  for  a  class 'bf  mdebledness  not  in- 
cluded wubin  the  purview  of  tbe  statute,  on 
the  ground  that  his  own  bonds  would  thereby 
be  rendered  leas  valuable.  This  court  adSnned 
the  decree  of  tbe  circuit  court  enjtdnlng  the 
board  fromexceedingitspower  iDtaUDgupby 
tbe  Dew  Issue  a  class  of  stale  Indebtedness  not 
wtthin  tbe  jnovislons  of  the  law  on  that  mb- 
Ject    n  D:  S.,  681  IXXm.,  623]. 

In  the  opinion  In  tfiat  case  the  langusge  used 
by  Jfr.  Jiutiet  Bradley  well  and  terse^  thus 
ezprees«a  tbe  rule  and  tia  limitations: 

*■  The  0^         ■ 


tcaetf ;  and,  second,  tliat  it  Interferes  with  the 
the  oflldal  discretion  rested  in  tbe  officers.  It 
la  conceded  that  neither  of  these  can  be  done. 
A  Stale,  vrlthout  its  oonaent,  cannot  be  sued  as 
an  Individual;  andacourtcannotsabetltule  its 
trm  discretion  for  that  of  ezecutlTe  officers, ' 


the  latter. 

a  plain  offidnl  duty  requiring  no  exercise  of 
discretion  Is  to  be  performed,  snd  performance 
is  refused,  any  person  who  wOI  sustain  a  per- 
Booal  injuiy  1^  such  refusal,  may  have  a  mat^ 
datm*  to  compel  performance:  aind  when  such 
duty  la  tbr«atenea  lobe  viobued  by  aome  posi- 
tive official  act,  any  person  who  wlU  sustain 


,  _.    .    n  cannot  be  bad  at  law,  may 

an  injonctiaoto  prevent  It." 

It  ts  believed  that  thla  is  as  far  as  this  court 
basnoe  in  granting  relief  In  this  daas  of  cases. 

Tbe  case  m  <Mom»  v.  Sani,  9  Wheat,  788, 
often  referred  to,  was  upon  this  principle,  and 
■oaa  DO  further;  for,  in  that  case,  r  ---"- 
{mtt  lajuaeOom  of  the  court  torfol< 


__ [(infc,448]. 

On  the  other  hand,  in  the  cases  of  Xouwana 

.  Amsl  and  MioUv.  WitU,  decided  at  the  last 
Term,  very  ably  argued  and  very  fully  consid- 
ered, the  courtdeclmed  to  go  any  further. 

In  the  flist  of  these  cases  tbe  owners  of  the 
new  bonds  Issued  by  tbe  Board  of  Liquidation 
mentioned  In  MeOomift  Oat,  above  cited 
brought  thalr  bill  in  equity,  in  the  Circuit  Court 
of  the  United  Slates,  to  compel  the  Auditor  of 
Slate  and  the  Treasurer  of  the  State  to  pay  .out 
of  the  Treasury  of  the  Stale,  the  overdue  In- 
terest coupons  on  their  bonds,  and  to  enjoin 
them  from  paying  any  part  of  the  taxes  collected 
for  that  purpose  for  tne  ordinary  expenses  of 
the  govenunent  They  at  the  same  time  applied 
to  ue  state  court  for  a  writ  of  tnandamus  to 
the  same  officers,  which  suit  was  removed  into 
the  Circuit  Court  of  the  United  States.  In  this 
they  aslied  that  these  officers  be  commanded  to 
pay,  out  of  the  moneys  in  the  Treasury  ,the  taxes 
whfch  they  maintained  had  been  answiifdforihe 
purpose  01  pi^ving  tlie  Interest  on  tbdr  bonds, 
and  to  pav  such  sums  as  had  already  been  divert- 
ed from  tnat  purpose  to  otbera  by  the  officer*  (tf 
thegOTemment. 

tin  circuit  courtrefased  the  lellat  asked  in 
each  case,  and  this  court  afflnned  tbe  Judgment 
of  that  court 

The  short  statement  of  tbe  reason  for  this 
Judgment  Is,  that  a*  tbe  State  could  not  be  sued 
or  made  a  party  to  such  proceeding,  there  was 
no  Jurisdiction  in  the  circuit  court,  either  by 
mandanKM  at  law,  or  by  a  decree  In  chancery, 
to  take  charse  of  the  Treasury  of  the  State, 
and  seizing  the  hands  of  tbe  Auditor  and  Tress- 
nrer,  to  make  distributioo  of  the  funds  found 
in  tbe  Treasury  in  the  manner  which  the  court 
ml^t  think  Just 

The  Gki^JvttiM  said:  "The  Treasurer  of 
the  State  is  the  keeper  of  tbe  money  collected    , 
from  this  tax.  Just  as  he  is  the  keeper  of  other    I^*^! 
public  moneys.    Tbe  texea  were  coUecled  b^ 
"^ collector*  and  paid  over  to  him,  that  b 


trustee  of  these  moneys  than  be  Is  of  all  Ober 
public  mtmeiys.  He  holds  them  only  as  agent 
of  the  State.  If  there  is  any  trust  the  State'  is 
the  trustee,  and  antes*  the  State  can  be  sued  the 
trustee  cannot  be  enjoined.  Tbe  otBcer*  owe 
duty  to  tbe  State  alone,  and  have  no  contract 
relations  with  the  bondholders.  They  can  only 
act  as  tbe  State  direct*  them  to  act  and  bold  as 
the  State  allowB  them  to  hold.  It  was  never 
agreed  that  their  relations  with  the  bondhold- 
ers should  be  other  than  a*  officen  of  the  State 
or  that  they  should  have  any  control  over  thia 
fund  except  to  keep  it  Uke  other  funds  in  the 
Treasury,  and  pay  It  out  according  to  bw. 
They  can  be  moved  through  the  Slate,  but  not 
the  State  throu^  them" 

We  think  tbe  fortsolng  cases  raaifc, with  rea- 
aoiuble  precMoQ,  the  limit  of  the  power  of  tbe 
court*  hi  cases  affecting  the  rlohte  of  the  State 
or  Federal  Gcvenunente  tnnuato  which  they 
an  not  voluntary  panla*. 

In  actloBS  at  law,of  irtiioh  euMdomwIioas^ 
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where  an  individual  is  sued,  as  for  Injuries  to 
penon  or  to  property, real  or  personal  or  in  re- 
gard toadutywnlcD  he  la  personally  bound  tn 
perform,  the  eovemment  does  not  BUnd  bellied 
himto  defend  him.  If  hehaathe  aulbority  of 
law  to  suBialn  him  Id  what  he  has  done,  llkeanv 
other  defendant  be  must  show  it  to  the  court  and 
abide  the  result  In  either  case  the  State  is  sot 
Ixiund  by  the  Judgment  of  the  court,  and  gen- 
erallylla  rights  r^naln  unaflecteJ.  It  is  no  an- 
swer for  the  defendant  to  say:  I  am  an  ofDcer 
of  the  Kovemment  and  acted  under  its  author- 
ity; umeas  he  shows  the  suffidency  of  that  su- 
thorl^. 

Courts  of  equity  proceed  upon  different  prin- 
ciples in  reganl  to  parties.  Ab  was  said  in  Bar- 
aeffv.  Sai&WB,e Wall.,  280  [78  U.  8.,XV1II., 
826]_,  there  are  persons  who  are  merely  formal 
parties  without  real  interest,  and  there  are  those 
who  have  an  interest  in  the  suit,  but  which  will 
not  tw  injured  by  tlie  relief  sought,  and  there 
are  those  whose  Interest  in  the  subject-matter 
of  the  suit  renders  them  Indispensable  as  parties 
[4ST]  u,  it^  or  this  latter  cIbhe  the  court  said,  in 
SJbWAv.  Bamw.  17How.,  180 [68  D.  S..  XY., 
168);  "They  are  persons  who  not  only  have  an 
Interest  In  the  controversy,  but  an  uterest  of 
sach  a  nature  that  a  final  decree  cannot  be  made 
witliont  idtecting  tbat  Interest  or  leaving  the 
controversy  In  such  a  condition  tbat  its  final 
dlspoeitiDn  may  be  whoUy  Incooaistent  with 
equity  and  good  conscience." 

"In  such  cases,"  says  the  court  in  Bam,*  v. 
BalUmore,  "  the  court  refuses  to  eiitertaln' the 
suit  when  these  parties  cannot  be  subjected  to 
its  jurisdiction," 

In  the  case  now  underconslderatlon  the  State 
of  Georgia  is  an  indispensable  partr.  It  la.  In 
fact,  the  only  proper  defendant  in  tne  case.  No 
one  sued  has  any  personal  interest  m  the  mat- 
ter or  any  officdial  authority  to  grant  the  relief 

No  foreclosure  suit  can  be  sustained  without 
the  State,  because  she  has  the  legal  title  to  the 
property,  and  a  purchaser  under  a  foreclosure 
Qccree  would  get  no  title  in  the  ateence  of  the 
State.  The  State  is  in  the  actual  possession  of 
the  property,  and  the  court  can  deliver  no  pos- 
session to  tie  jpurcbaser.  The  entire  interest, 
adverse  to  plamUff,  In  this  suit,  is  the  interest 
of  the  Stateof  Gieorgia  in  the  property.of  which 
she  has  liotb  the  title  and  possession. 

On  the  hypothesis  that  the  foreclosure  by 
tbe  Qovemor  was  valid,  the  trust  asserted  by 
plaintiff  la  vested  in  the  Stale  as  trustee,  and 
not  in  any  of  the  ofilcers  sued. 

No  money  decree  can  be  rendered  against  the 
Slate,  noi     -'-  '  --    — —    -  -  "■- 

against  til 

If  any  branch  of  the  State  QoTemment  has 
power  to  give  plaintiff  relief  it  is  tbe  legislative. 
Why  is  tt  not  sued  as  a  body,  or  Its  members  by 
mandamvt  U  compel  Uiem  to  provide  means 
to  pay  the  State's  indorsement? 

The  absurdity  of  this  propoeitiOD  shows  tbe 
tmpossiblU^  of  compelluig  a  State  to  pay  lis 
debts  by  juoldal  process. 

Hm  dssTM  q^  (A4  Oirctiil  Gowtit  affirmed. 


True  aopj.    Teat: 
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The  bill  In  this  salt  was  filed  by  Cunning 
ham,  a  citizen  of  Virginia,  in  behalf  of  hinues 
and  all  holders  of  the  second  series  of  the  bond) 
of  the  Macon  and  Brunswick  Railroad  Com- 
pany, Indorsed  by  tbe'State  of  Oeorgia,wbo  maj 
choose  to  be  made  parties  to  the  suil  and  ihsn 
the  expenses  thereof. 

Tbe  defendants  are:  the  Slncon  and  Bruns- 
wick Railroad  Company,  a  Corporation  of 
Geotijin;  Edward  A.  Flewellj-n,  VT  A.  Lofion 
and  George  S.  Jones,  citizens  of  Georgia,  snd 
styling  themselves  "Directorsot  the  Macon  sod 
Brunswick  Raiiroadi'J.W.Renf  roe,  Trcasuiw, 
and  Alfred  H.  Colquitt,  Oovemor  of  lite  Stale 
of  Georgia,  both  citizens  of  that  State ;  tbe  FM 
National  BanJ^  of  Macon,  a  corporation  cnsud 
under  the  laws  of  the  United  States  and  located 
at  Macon,  Georgia,  and  John  H.  Jshms,  a  citi- 
zen of  Georgia. 

Tbe  suit  relates  lo  the  Hacon  and  Brunsvick 
Railroad,of  which  Flewellyn,IiOfton  and  Jones. 
as  directors  aforesaid,  are  In  posseasion,  snd 
which  they  are  managing  and  opeiatiiig  in  en- 
tire disregard,  as  the  bill  allws,  of  the  riftitt 
of  complainant  and  other  holders  of  the  beIOf^ 
mentioned  bonds. 

But  tbe  suit  has  other  features  of  which  no 
notice  is  taken  in  the  opinion  of  the  coorl  Tbe 
bill  alleges  that  on  or  about  July  S.  isn.  tlw 
then  Oovemor  of  Georgia  not  only  seised  the 
railroad  snd  all  other  property  of  theOompany, 
but  certain  other  property  embraced  in  a  deed 
of  trust  to  one  Whittle,  which  waa  not  coverrd 
by  the  statutory  and  executed  mortgages,  10  fw 

tbe  (1 ,960,000  series  of  indorsed  bonds  is  or 


which  was  covered  by  the  mortracw  so  fir  if 
the  (600,000  series  is  concemecl,  baTtng  fats' 
bought  prior  (o  the  indorsement  of  the  buer 
bonds.  The  property  covered  by  tbe  d«d  of 
trust  to  Wbiufe  was,  the  bill  allies,  traos(«mi 
to  the  trustees  therein  named,  witb  ditecticu 
to  dispose  of  ihe  same  and  wiUithe  proceeds  to 
redeem  certain  fare-bills  of  the  Compaoyi  bat 
said  trust  was  never  carried  out  \fs  Xbaa,  be- 
cause those  fare-bills  were  fully  paid  out  d  tbt 
earnings  of  the  railroad. 

The  bill  charges  that  the  sale  at  whidi  lbs 
Governor  of  Georgia  purchased  the  property  for    **" 
the  State  was  void; 

1.  "Because  neither  the  LMislatuTe  nor  ifas 
Governor  bad  the  right  to  exclude  tl^  9400,00 
series  of  Indorsed  bonds  from  being  used  u  k 
much  cash,  in  the  purchase  of  aafd  road,  aitbdt 
face  value;  certainly  tbey  were  entitled  to  be 
so  used,  in  the  event  of  the  exbaustioo  of  the 
11,050,000,  which  themaelvea  should  bare  bcoi 
received  as  cash  at  par." 

3.  "Because  the  Qovemor  was  not  antboriitd 
to  bid  on  said  properQr  for  tbe  Stale,  and  ibe 
Slate  had  no  coosbtutional  power  to  make  tbe 
purcdiase;  fa,  if  said  sale  is  not  void,  ft  is  ctf- 
tainly  voidable,  because,  niuler  Ibe  ttatuiorr 
and  executed  mortgages,  the  State  is  tbe  trwiee 
of  the  property  mortgaged  forlhebenedtoliht 
bondholders,  and  bad  no  right  to  bay  al  ber 
sale,  as  such  trustee,  wiibout  incurring  tbr 
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ontor  u  lacb  beneflciaij,  tJecte  to  «et  uid« 
each  tale." 

The  suit  proceeds  In  part  apon  the  general 
ground  that  the  mortgages  in  question  ftre  mort- 
gage* to  the  Governor  of  Georgia,  as  trustee  for 
(be  bondholders,  to  secure  thepaymeat  of  the 
bondH  indorsed  b;  the  Stale,  and  not  mortgages 
of  indemoily  to  the  State  to  save  her  hsrnileBg 
scsmsl  tbe  liability  incurred  bf  berindorsemeDt. 
If.  however,  the  court  abould  be  of  opinion 
Iliat  the  mortgages  are  fortbeindemnily  of  the 
^taic,  and  tbat  the  sale  of  the  railroad  and  pur- 
cliiLse  bv  the  State  are  valid,  then  the  complalD- 
BDt  JDsisIa  that  both  series  of  indorsed  bonds 
^la^d  upon  an  equal  foottag,  and  that  the  sums 
paid  by  the  Treasurer  of  the  Stale.ln  taking  up 
tbe  coupons  of  the  slate  bond*  which  hare  been 
exchanged  for  the  |1JIS0.000  series  of  tbe  Ma- 
con and  Brunswick  Kailroad  Indorsed  bonds, 
represent  a  portion  of  these  proceeds,  and  should 
b«  paid  pro  rata  upon  both  series  of  bonds;  and 
that  when  the  Legislature  of  Oeot^  appro- 
priates an  J  sum  for  the  principal  of  tbe  state 
bonds  so  exchanged,  nicn  sum  should  In  like 
manner  be  divided  pro  rata  among  the  holders 
of  both  series  of  Indorsed  bonds,  and  that  tbe 
elate  bonda  so  ezchanged  should  themselves  be 
treated  aa  the  proceeds  of  the  sale  of  tbe  rsii- 
rottd,  and  diviaed  pro  rata  amone  all  the  hold- 
era  of  both  series  of  state  Indorsed  bonds. 

Tbe  caae  went  off  In  the  contf  beljv  tra  de- 
murrers and  pleas  which  questioum]  the  right  of 
complainant  to  relief  solel;  upou  the  ground 
Uurt  tbe  suit  wai  walnsl  tbe  Btste,  which  was 
Dot,  and  could  notbe  made,  a  par^  to  the  suit 

It  is  true,  as  stated  In  the  opii^on  of  the  court, 
Uukt  tbe  property  to  wblidi  tbe  suit  relates  Is  In 
tlM  sctualpoesesslonofaome  of  tbe  defendants, 
who  ataert  no  indiridual  claim  thereto,  but  are 
•ctinE  for  and  on  bebalf  of  tbe  State.  It  is  dso 
true  uat  tbe  apparent  legal  title  to  tbe  property 
embraced  by  the  morlgum,  other  than  such  as 
was  covered  by  tbe  deed  to  Whittle,  stands  in 
tbe  name  of  tbe  State.  But  tbe  suit,  as  is  quite 
clear,  proceeds  upon  tbe  ground  that  Georgia, 
by  ber  officers,  is  not  rightfully  in  pOEsession, 
and  that  no  valid  Utle  passed  to  the  State  by 
virtue  of  the  sale  In  ouestion.  Tlie  Issue  is  dia- 
lincUy  made  by  tbe  bill,  that  theOovemorwat 
not  authorized  to  bid  in  the  property,  and  (hat 
tbe  Stale  bad  no  conentutioDal  power  to  make 
tbe  purcbaae.  But  tbe  court  declines  or  fails  to 
consider  w  pes*  upon  tbcM  questions.  If  tbe 
court  bad  found  tbat  tbe  sale  under  wbkb  the 
State  claimed  was  valid,  and  that  tbe  Governor 
bad  legal  authority  to  make  tbe  purcliase  in 
vlnue  of  which  tbe  offlcersof  the  Slate  claim 


tboae  united  In  interest  with  liim  had  no  lien  or 


may  have  differed  with  mv  brethren  upon  such 
questions.  In  other  wonIe:if  tbe  State  wasos- 
certttined  lo  be  the  lawful  owner  of  and  entitled 
to  Ibe  posKssion  of  the  property  in  quesltoD,  I 
vbouldrecognlretbe  legal  dilDcultieeln  the  way 
of  enforcing  a  lien  thereon  for  any  purpose  in 
l«bair  of  ouien;  for  the  enforcement  of  such 
tien  would,  in  tbe  case  supposed,  necessarily 
iiatorb  tbe  rightful  poaaesslon  of  the  State, 
which  could  not  be  mitd  against  her  will,  and 
IWCS. 


without  whose  presence  In  the  suit  a  final  com- 
prehensive decree  cotild  not  be  passed. 

But  such  if  not  tbe  case  before  ua.  Tbe  case 
to  be  determined  Is  that  made  by  the  bill.  lie 
averments  are  admitted  by  tbe  demurrer  and  are 
not  controrerted  by  tbe  pleaa.  Tber  show  that  [401 7 
the  property,  although  held  by  officers  of  tbe 
State,  as  her  absolute  proper^,  is  not  rightfully 
so  held.  It  is  this  aspect  of  the  present  decisIoD 
which  constrains  me  to  dissent  from  the  opin- 
ion of  the  court.  If  the  citizen  asserts  a  claim 
or  lien  upon  property  in  the  possession  of  offi- 
cers of  a  Bute,  the  doors  of  tie  courts  of  Jus- 
tlce  ought  not  tobecloeedMiainBt  him,  because 
tboeeomcersaMsrtownersblpin theState,  The 
court  should  examine  the  cose  so  far  as  to  de- 
termine whether  tbe  Slate'stitle  rests  upon  a 
le^  foundation.  If  that  title  Is  found  to  be  in- 
sufficient, and  if  the  State,  claiming  its  consti- 
tutional exemption  from  suit,  refuse  to  appear 
in  the  suit  as  a  partv  of  record,  the  court  ought 
to  proceed  to  a  flntJ  decree  as  between  tbecom- 
plainant  and  those  who  are  in  possession  of  the 
pro]>crty,  leaving  the  State  lo  assert  her  claim 
In  any  suit  abe  tnigbt  bring.  This  must  be  so, 
otbei^se  the  citizen  may  be  deprived  of  his 
property  and  denied  bis  legal  ri^ts,  simply  be- 
cause tbe  officers  of  a  State  tase  possession  of 
and  hold  it  for  the  State. 

Such  was  the  ruling  of  this  court  in  Uniied 
B(aiM\.  Lee  [ante,  ITIJ.  That  was  an  action 
to  recover  the  possession  of  what  was  former- 
ly known  as  the  Arlington  estate.  The  de- 
fendants held  possession  of  the  {voperty  in  no 
other  capaci^  than  as  officers  and  agents  of  the 
Uoited  States.  Tbe  Attorney-General  of  the 
United  Slates  appeared,  and  in  due  form  gave 
the  court  lo  understand  tbat  tbe  property  in  con- 
troreny  was  then,  and  for  more  than  ten  years 
had  been,  held,  occupied  and  possessed  by  tbe 
United  States,  through  their  otBcers  and  agents, 
as  public  property  for  public  purposes,  in  the 
exercise  of  tneir  sovereign  and  constitutional 
powers,  namely:  as  a  militair  station,  and  as  a 
national  cemeteij  established  for  the  burial  of 
deceased  soldiers  and  sailors  of  tbe  Union.  Upon 
these  grounds  it  was  contended  that  no  action 
could  be  maintained  which  would  disturb  the 
control  of  those  who  were  in  possession  for  tbe 
United  States.  The  contention.  In  bebalf  of  the 
govenunent,  was  tbat  the  United  States  could 
not  be  sued  without  thdr  consent,  and  that  the 
maintenance  of  a  suit  against  thdr  officers  and 
a^nts  for  the  purpose  ol  ousting  them  from  the 
possession  of  the  Arlington  cemeterr,  would  be 
an  encroachment  upon  tbe  powers  intrusted  by  [462] 
tbe  Constitution  to  the  legislative  and  executivp 
departments. 

But  lo  this  argument  tbe  response  of  this  court 
was;  tbat  under  the  American  system  of  gov- 
ernment the  people,  called  elsewhere  suhjMls, 
were  sovereign;  that  their  "rights,  whether 
collective  or  individual,  are  not  bound  to  give 
way  to  a  sentiment  of  loyally  to  the  penon  of 
a  monarch; "  that  "  the  citizen  l.cre  knows  no 
person,  however  near  to  those  in  power,  or  how- 
ever powerful  himself,  to  whom  he  need  yield 
the  righis  which  tbe  law  secures  to  bim  when  it 
is  well  administered  ;"  that,  "when  he,  in  one 
of  the  courts  of  competent  jurisdiction,  has  e»- 
tablisbed  bis  right  to  [»oper^,  there  la  no  rea- 
son why  deference  to  any  person,  natural  or  ar- 
M3 
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tlfldftl,  not  evea  the  United  Blatea,  should  pn- 
Tent  lum  from  ludng  the  meaua  which  the  law 
' '  n  f or  the  protection  and  enforcemeat  of 


idvt 

that  AAHU«,  uiaii  uu  u 

blgli  tnit  he  ia  above  U 


VBfe  u/  utQ  nrivvBt,  HC  VJ?<HIU^  ui  uiQ  fan,  oini 

weboundloob^lt."  Vponezamlntitlonof  the 
doctrine  that,  eiontt  where  Congreu  hu  pro- 
vided, the  United  Statea  cannot  Msued, we  field 
that  it  had  no  application  to  offlcen  and  asenta 
of  the  United  States, who,  holdise  poaaesaion  of 
proper^  for  public  uaea,  are  auea  therefor  by  a 
pctaon  claimmg  to  be  the  owner  thereof  or  en- 
titled thereto;  butthelAWfalneMoftbatpoBaea- 
fllon  and  the  right  or  title  of  the  United  States 
to  the  proper^  may,  bj  a  court  of  competent 
]uriBdiction,betheeubJect-matterotthelnqnir7, 
and  adjudged  accordinglj. 
In  the  ca*  ^-*  -^'-^  - 

proTal,  thelaD„_      .  ..   .    _ 

inUnitedSlalaY.  J%t«ra,  S  Cranch,  110,  where. 


roval,  the  language  of  Ohikju^kt 


RpeeUng  for  the  court,heMid  that  "It  certa^il; 
can  never  be  alleged  that  k  mere  sugKesUon  of 
title  in  a  State  to  property  in  poesesdon  of  an 
Individual  must  aneet  the  proceedings  of  the 
coart,  and  prevent  tbem  lookinc  into  the  sug- 
gesUoo  and  examining  the  Talimtf  of  the  title?' 

In  Unittd  BlattM  v.  Let,  we  also  referred  with 
approval  lo  the  dedaien  in  (Moifu  v.  Bank  of 
Ujuted  BtaUt,  9  Wheat. ,  7S8.  That  waa  a  suit 
by  the  Bank  of  the  United  States  aninat  the 
A.nditor,TteaBurer  and  other  agents  of  the  State 
of  Ohio.  The  State,  hy  Its  officers,  levied  a  tax 
upon  the  bank,  which  H  refused  to  pav.  The 
state  officer  aeixed  the  money  of  the  Donk  in 
payment  of  the  taz,and  delivued  tt  to  the  Treas- 
urer of  the  State.  The  latter  held  it  when  the 
auit  waa  broughi 
bold  the  money 
the  fundamental  quesHoD  in  the  case.  The  State 
was  not  made  a  party,  because  by  theConstitu- 
tion  tbe  jndicial  power  of  the  United  Suiea  did 
not  extend  lo  a  suit  against  one  of  the  United 
Stateaby  citizens  of  another  Stale.  It  was  con- 
ceded that  tbe  State  waa  the  real  party  in  in- 
tereaL  That  of  which  the  bank  complained 
were  the  acts  of  the  defendants  in  their  official 
character,  and  done  in  obedience  to  the  statutes 
of  Ohio.  The  contention,  therefore,  was,  that 
as  the  State  could  not  be  sued,  the  suit  muat  be 
dismissed.  But  to  this  tbe  court,  speaking  by 
Ohi^Jv*ti6t  Horahall,  replied: 

"  If  tbe  State  of  Ohio  could  have  been  made 
a  par^  defendant.  It  coo  scarcely  be  denied  that 
(hla  would  be  a  strong  case  for  an  inJonctioiL 
The  objection  is  that,  as  the  real  party  cannot 
be  brouMit  before  the  court,  a  suit  cannot  be 
Bostalneaai 

casea  have  _._    

chanceiy  wiU  not  make  a  decree  unless  all  thoae 
who  an  •nbatantiatly  Intereeled  be  made  parties 
to  Uie  suit  1^  la  certainly  true  where  it  is 
in  the  power  of  the  plointlS  to  malce  them  par- 
tiea;  but  If  the  person  who  Is  the  real  principal, 
the  person  who  is  the  true  source  of  the  mis- 
chid,  by  whoae  power  and  for  whose  advantage 
It  la  done,  be  himself  above  the  law,  be  exempt 
frmu  all  Judicial  proceaa,  it  would  be  sabvers- 
Ive  of  the  best  established priDdi^  to  aay  "- - 
the  laws  cmild  not  afford  tbe  same  teme 
against  the  agent  emph^ed  in  doing  the  wrong 


which  thev  would  aflord  against  him  ooold  Ui 
principal  be  Joined  in  tbe  suit." 

The  relief  asked  w  ■   ~ 

■ecomliu  a  partv  u 

InUniUdSI 

-dfromOs&ar.. ^ 

distlDCtly  approved,  and  the  b_._ 
were  held  to  ahow  that  Ibe  proposftian,  thai 
when  an  Individual  is  sued  in  regard  to  pni>- 
er^  which  he  holdslnhiacapad^aeanc^cet 
or  agent  of  the  United  Stales,  his  possessioa  i 
cannot  be  distwbed  when  that  tact  iabtongtilio 
the  attention  of  tbe  court,  haa  been  ovetnikd 
and  denied  in  every  case  where  IthasbeenDsc- 
r  to  decide  It. 

_  mv  "    ■ 
thedi 


hold  my  assent  lo  tbe  prtseotdedaion.  In 
United  Blatet  v.  Lte,  thejudidal  power  wu 
deemed  ample  lo  oust  officers  of  the  United 


sentatives  of  thdr  govemmenL  The  possesskn 
of  tbe  government,  by  its  officoa,  did  not  pre- 


.  .  .  tb(»e  who  claimed  It  aath^prop^ 
;rty.  But,  in  the  case  before  us.  tbe  Stale  of 
Georgia  Is  allowed  an  exemption  which  ths 
court  did  not  feel  at  liberty  to  extend  to  the 
United  Slates.  The  claim  of  compbinanl  a, 
that  he  and  others  holding  bonds  indor^  bf 
that  State  have  a  lien  upoo  proper^  in  tbe  pos- 
session of  certain  Individuate.  TbelatieraKen 
a  valid,  complete  title  and  the  ririit  of  eidu- 
alve  possession  in  tlie  Stole.  But  Uie  cranplBin- 
ant  contends  that  tbe  alleged  title  of  the  6au 
is  not  good  in  law  ;  that  the  sale,  in  virtue  ol 
which  the  Slate  asserts  title  and  holds  poMs- 
sion,  was  not  a  valid  sole;  that  in  any  event  ihe 
State,  oi  her  Qovemor,  holds  the  title  menly  st 
a  trustee  for  others. 

Id  eSect,  my  brethren  aay  that  tfaey  wiD  not 
delennine  these  matten,  and  that  be^oaeitsp- 
peors  that  the  State  Is  the  substantial  party  u 
interest,  and  that  the  defendants  are  only  tf* 
officers  in  possession  in  her  behalf,  the  com* 
plainont  ana  tboee  united  in  IntereM  wtih  bin 
must  go  out  of  court  It  seems  to  me  that  the 
grounds  upon  which  the  court  proceeds  wooU 
have  led  lo  a  different  condusiwt,  not  only  ia 
Vmted  Statu  v.  Lm,  but  hi  all  tbe  priM  deds- 
ions  therein  referred  to  as  autfaori^  for  tbe  Judg- 
ment in  that  case. 

The  court  say  that  the  Judgment  in  Unim 
StatetT.  Xes  did  not  conclude  the  United  SlaM. 
So  it  mi^  be  aaid  here,  tliat  no  dedeerendtnd 
would  have  concluded  the  State  of  Oeotgia,  had 
she  declined  lo  ^ipear  In  the  suit.  Butssintht 
former  case  the  conn  did  not  dedine  lo  give  re- 
lief because  of  the  mere  assertion  of  title  in  the 
United  Stalea,  so  In  this  a 


the  court  ascertained  that  the  propotv  In  (x* 
test  was  in  the  rightful  poaaeMoo  and  cootnl 
of  the  State,  then,  but  not  before,  Uw  qnaliiia 
would  have  arisen  whether  the  hill  most  not  be 
dismissed,  so  long  as  tbe  State  refused  to  beoooM 
a  puty  to  tbe  sutt. 
The  court  In  its  opinion  wvtews  nuinsioas 


.yGoogle 
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camotlier  tbui  Qume  I  h&TS  referred  to,  and 
•Utes  the  prindpitt  apoo  which,  in  Ita  juds- 
meat,  they  were  decided.  I  content  nif«eu 
wUh  Mylng  that  the  oorrectnua  of  that  reTlew 
U  not  conceded. 

limitatioiu  and  qnaliflcatioiu  are  now  placed 
npoo  former  dedsions  whlcti  tbeli  Unguage,  I 
•utmiit,  does  not  jurtifT.  A.  donbt  is  now  ex- 
prEased  aa  to  <f bether  iJoefi  v.  Oray,  18  Wall, 
iElS  [88  U.  S.,  XXL,  447],  did  not  go  befond 
the  verge  of  mnnd  doctrine;  this,  notwithstand- 
ing the  declfiion  in  Ihe  Arlington  (Su^waa  made 
lo  rest  lurgelf  upon  Dani*  v.  Cray.  In  the  Ar- 
Ungtort  Oat,  we  quoted  from  Davit  t.  Qray,  a 
suit  In  eqnttr.  the  following  statement  of  the 
doctrine  applicable  to  anlts  in  the  detennina- 
tloo  of  which  a  State  la  interealed: 

"  Wbere  the  Btctte  ia  concerned,  ihc  Btate 
ahoold  be  made  a  party  if  it  can  be  done.  That 
It  cannot  be  done,  is  a  sufficient  reason  for  the 
omiadon  to  do  It,  and  the  court  may  proceed 
to  decree  aABlDst  the  officen  of  the  Bute  in  sU 
rapects  as  If  the  State  were  a  par^  to  the  rec- 
oru.  Xu  deciding  who  are  putlee  to  the  suit, 
tbe  court  will  not  look  beyond  the  record. 
Making  a  slate  officer  a  nwty  does  not  make 
the  State  a  party,  althaufh  }»er  law  maj/  kaot 
mimpttd  hit  action,  and  tht  Biaie  mof/  ttand 
iekind  him  at  a  raal  parti/  in  irtierett.  A.  State 
can  be  made  K  pai^  only  by  sbapine  the  bill 
expressly  with  that  view,  as  where  Indiylduals 
or  corporations  are  Intended  to  be  put  in  that  re- 
lation to  the  cue." 

The  only  commeot  made,  in  tbe  Arlinglon 
OoM  upon  this  langu^e  was  ' '  that  though  not 
prepared  to  say  now  t£at  the  court  can  proceed 
against  the  officer  in  all  respects,  as  it  tne  State 
were  a  party,  this  may  be  taken  as  intimating 
Id  a  general  w^  the  viewa  of  the  court  at  that 
tfaneT' 

Bat  I  eqiedally  dissent  from  the  statement 
by  tbe  cmrt  of  the  quenion  involved  in  Lovi- 
Mdfu  T.  Jvmd  [ante,  418].  Had  the  court 
there  denied  the  rdief  aslud  npon  the  sole 
gnnmd  that  granting  It  would  be  "To  take 


dlnribution  of  tbe  funds  found  in  treasury  In 
the  manner  which  the  court  might  think  just,"  I 
■boold  not,  la  that  case,  have  expressed  any 
diasent  from  tbe  action  of  my  brethren.  I  am 
imwlUing  by  sUenoe  to  accede  to  the  augges- 
ttoi  that  the  rabetantlal  relief  asked  In  LouM- 
ana  v.  JvunM,  could  not  have  been  granted  with- 
out laUng  diarge  of  tbe  treasury  of  the  Slate. 
There  were  ia  the  hands  of  the  Treasurer  of 
LouWana  moneys  raised  by  taxation  under  cer^ 
tain  ooaetitiittMia]  and  statutory  provisions.  It 
wse  money  which,  by  contract  with  creditors 
of  the  State,  was  set  apart  and  ^)proi>HBted  to 
the  payment  of  tbe  iaierest  due  on  designated 
boBds  at  tbe  State.  The  reconls  of  tbe  state 
Treaeorer's  (rfBce  abowed  tbe  exact  amount  ob- 
tained by  taxation  for  that  purpose.  It  was  in 
tbcjwwerof  the  offlcere  of  the  Stale  to  bava 
paid  that  rrtoney  out  In  diacharge  of  ber  con- 


to  qiply  the  money  in  their  hands  for  the  pur- 
pona  to  iridoh  it  had  been  dedicated.  IlieT 
fled  tbelr  refusal  upon  an  Ordinance  passed 
IMD.S. 


by  the  State,  whldi  was  conceded  on  all 
hands  to  be  In  palpable  vltdation  of  the  Cort- 
stitutlon  of  the  United  States  and,  tbeiefiffe, 
null  and  void.    Aa  a  reason  for  not  discfaatg- 

aa  plain  official  duty  Imposed  I^  law,  those 
cen  referred  to  a  void  provision  Id  tbe  Con- 
stitution of  Louisiana,  and  It  was  held  that 
there  was  no  power  in  the  courts  of  the  Union 
"  "■  — ^ormance  of  that  duty.    This 

3  give  any  relief  against  tbe 
Louisiana,  partly  upon  tbe 

'clief  asked  "  Will  require  the  ■ 
officers,  against  whom  the  process  is  issued,  lo 
act  contrarv  to  the  podUve  orden  of  the  su- 
preme political  power  of  the  State,  whose  creat- 
ures (hey  are,  and  to  which  they  are  ultimate-  taati 
lytespoasibleinlawforwhattheydo."  "They  I'^'J 
must,''  proceeded  this  court,  "  use  the  public 
money  u  the  treasury  and  under  their  official 
control  in  one  way,  when  the  supreme  power 
baa  directed  them  to  use  It  in  anotner,  and  they 
must  raise  more  money  by  taxation,  when  the 
same  power  has  declared  that  It  shall  not  be 
dona.''  Thus  the  Constitution  of  the  United 
States  which  is  the  supreme  law  of  the  land, 
anything  in  (he  Constitution  or  laws  of  any 
Slate  to  the  cotktrary  notwithstanding,  was,  as  I 
then  thought  and  still  think,  suboralnated  to 
"the  supreme  political  power"  of  the  State  of 
Louislank. 

My  bretheren  declare  it  to  be  impossible  to 
compel  a  State  to  pay  its  debts  by  judicial  proc- 
~.  As  no  decree  was  asked  agauut  the  State 
. .  tbe  bonds  held  by  complainant,  and  since 
Uie  State  was  not  made  a  party  to  the  record, 
it  is  difficult  to  perceive  why  It  was  deemed 
necessaiT  lo  make  this  declaration.  But  If,  by 
that  declaration.  It  was  meant  that  no  State  can 
be  sued  as  a  party  to  the  record,  and  no  judg- 
ment rendered  against  it  as  a  party  defendant, 
the  proposition  will  not  be  disputed.  1  submit, 
however,  that  under  our  system  of  government 
the  citizen  may  demand  that  tbe  courts  shall 
determine  his  claim  to  or  his  alleged  lien  upon 
proper^,  bv  whatever  Individuals  that  proper- 
ty mavM  held,  and  that  he  caruot  be  denied 
an  adjudication  and  enforcement  of  that  claim 
merely  because  the  individuals  sued  attert 
rigbtof  possesdon  and  title  la  the  government 
tlwy  represent.  Tbe  hardship  and  Injustice  of 
a  uflerent  rule  is  well  illustrated  In  the  pres- 
ent case,eepeclaUy  aa  respects  the  property  em- 
braced by  the  deed  of  trust  to  whittle.  The 
bill  sll^ee,  and  the  demurrer  admits,  that  that 
proper^  was  not  covered  by  the  statutory  and 
executed  mortgages  upon  wnlch  the  State  rests 
its  claim.  If  these  averments  are  true,  tbe 
State  of  Oeorgia  has  no  pretense  of  ^riit,  by 
ita  officen,  to  hold  that  property.  But  my 
brethren  adjudge— If  I  do  not  mlaappreheoa 
the  opinion — that  the  assertion  by  defendants 
of  title  Id  the  State  Is  tuffldent  lo  preclude  ju- 
dicial inquiry  into  the  righttnliMas  of  their  poa--* 
session  or  the  validity  of  the  State's  title. 

Hv  biellmo  say  that  "On  the  hypotheris  that 
tbe  foreclosure  by  the  Oovemor  was  valid,  the 
trust  asserted  by  plahitlfl  is  vested  hi  the  Stale  [*M] 
as  trustee,  and  not  in  any  of  the  officen  sued." 
But,  may  not  the  court  inquire  whether  that 
hypothesis  be  soundT  Must  It  be  assumed  to  ba 
sound  because  the  officen  of  tbe  Stale  so  de- 
clareT  Besides,  If  the  alleged  trust  was  vested 
in  the  State  as  trustee;  if,  at  olaltoed  by  oom- 
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aa  between  the  parties  to  the  recordt   If  the 

trustee  cannot  be  made  a  paity,  and  refuses  to 

appear,  the  court  ought  not,  for  that  reason,  to 

.  permit  the  interests  of  others  to  be  sacrificed. 


them  for  the  government,  but  the  title  to  which 
is  Judicially  ascertained,  In  an  action  against 
tbem  onlv,  not  to  be  leeallf  in  the  United 
Slates,  I  do  not  see  why  the  courts  may  not,  at 
the  suit  of  the  citizen,  enforce  his  claims  upon 
property  as  against  officers  of  a  Slate,  who  may 
be  judicially  ascertained,  in  esuit  against  them, 
not  to  be  in  rightful  possession  for  such  State. 
Such  relief  would  not  conclude  the  richis  of 
the  State,  but  would  leave  to  her  the  privilege  of 
asserting  her  claim  In  any  court  oi  competent 
jurisdit^on. 

I  am  authorized  by  Mr.  Jatdee  Field  to  say 
that  he  concurs  in  this  opinion, 
Tnie  oopj-   Test; 

James  H.  HoKemieT,  Cleric,  Sup.  Court,  U.  S. 

atad-U4  D.  &,  sn. 


JOSEPH  P.  LEROUX  kt  al.,  Appm., 

JOSEPH  L.  HUDSON,  Assignee  in  Bank- 
ruptcy of  Samuel  Schott  bt  al. 

(Bee  S.  C,  Beporter'B  ed.,  (S8-I7T.) 
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1.  A  Hoishal  at  the  United  States,  vho,  dn<ler  a 
pn>vlel<niBl  womnt  in  bankniptoy,  has.  after  ra- 
celvlDB  a  tMDd  of  Indemntlf  under  General  Order 
No.  18,  In  bnnkruptoy,  eebed  soods 
-'  "■-  -"-"or,  and  been  sued  tor  da 


Id  been  sued  Tor  danuwes 


property 


of  the  debtor,  i 

a  third  penon, „.  . —  „ . 

propertr  attheUme  of  the  leliuTe,  cannot  maintain 
a  suit  m  equl^  in  a  Circuit  Court  of  the  United 
States,  for  an  Injunction  to  resti^n  the  further 

SueeciitlOD  of  the  acclon  of  tnapan,  the  partleB  *- 
c  suit  In  equity  belus  dtlzena  of  the  same  Btal 

if.  Such  HaiiOiai  having  dellTered  the  goods  sels 

to  the  ta^gabb  In  bankruptcr  appointed,  atler  on 
adJudloatloD  of  bankruptcy.  In  the  prooeedlnE  In 

wliicb  the  provWonal •  — ' — -*  — ■*  "■- 

uslsnee  havlnit'sold  t „.._, ,. 

tbe  ooait  In  nanlmiplcy,  without  ^vfUK  to  the 
plaintiff  Id  the  action  of  trespasi  anr  notice,  under 

sectloDlOSof  theKevisedS&ituta     -"" '■-- 

tloD  for  tbe  order  of  sale  or  of  tfa 
plaintiff  not  tkavlng  brought  any  w 
asBlBiiee  to  recover  the  goods,  o 
tnokruptcj  court  for  the  proceeds 
■nignee  not  being  sued  In  tbe  Bctlc 
cannot  bring  a  suit  In  equity  Id  a 
the  .United  Statee,  jplniDD  tbe  Hai 
against  the  plalntA  In  uie  action 
have  the  tiUe  to  the  goods  detenni 
ntlon  that  therirere  transferred 
'   -      -    -theBank       '      '   " 

Argwd  Sot.  6,  7, 188S.  Deeidtd  Dee.  10, 1883. 


in  the  opinion  of  the  court.  See,  also,  BAttt  t. 
Bad»cm,  jkw^IOOS. 

Mr.  Don  M.  Dlckinsont  for  appeUanti: 

If  a  Marshal  under  process  agauist  partiea 
seizes  property  of  a  citizen  of  a  State,  not  i 
party  to  that  pro<^  and  claimine;  the  pnqw^ 
adverselv,  the  citizen's  right  to  lua  common  law 
action  o!  trespass  in  tbe  courts  of  the  Stale,  is 
absolute. 

'  If  acting  in  his  capaci^  aa  MTah»l,  lie 
wrongs  a  citizen  of  a  State,  tie  Is  individnaD; 
answerable  and  in  her  courts."  S  PeC,  600. 
v.  Doyie,  102  U.  S..,  686  (XXVL, 
,.  _.  in)pv.i)rate,9HI.S.,5I8(XSIIL, 
414);  In  Re  Camp/xU,  I  Bk.  Reg.,  166;  & 
BurnM,  1  Bk.  Reg.,  174;  Sedgwiek  v.  Xauk, 
1  Bk.  Reg.,  425 ;  Re  Mark*.  Z  Bk.  Beg.,  m. 
Re  Eraiu,  1  Low.,  625  ;  Sampton  v.  mtrtM.  1 
Bk,  Reg,.  1  ;  Clarke  v.  Rut,  3  McLean.  4M; 
Bwk-v.  CbBalft,  3 Wall.,  834(70  U.S.,  XVm., 
257)  ;  MarthaU  v.  Knox,  16  Wall.,  551  (88  U. 
",,  XXI,,  481);  Peek  v.  Jeniun,  7  How.,  611 

Tbe  Slate  Court  bad  jurisdiction  of  the  acticn 
of  trespass,  and  the  appellant  could  hiTC 
brought  it  in  no  other  forum. 

Mart/iall  v.  Knox  (tuura) :  SmdOi  *.  JTotm, 
U  Wall..  419  <81  U.  S.,  XX.,  7tB). 

The  Jurisdiction  could  not  be  divested,  ind 
the  plointilfa  could  not  be  forced  into  another 
tribunal. 

Iju.  Co.  v.  Chteertilg  of  ChieoffD,  fl  Fed. 
Rep.,  443;  JfoWrit  v.  DrTter.  1  CurL  {C.  C\ 
178;  \i'aUaait.MeConnetl,19Pet,,l36;Smia 
V  ift/fwr,  9  Wheat,  533  ;  Haijan  y.  Lueaa,  10 
Pel  ,  400  ;  Taylor  v.  Qirryl,  30  How.,  5S3  (81 
U.S.,  XV.,102S1;  Freemany.  Howe.Wao*.. 
4.'iO  (65  U.  S.,  xVl.,  740);  1  Kent.  Com.,  405; 
3  Story.  Com.,  521.  631;  Alilemani.Boetk.t\ 
How.,  506  (62  U.  S..  XVI.,  168) ;  Estttr  t. 
Gaff,  01  U.  S,.  521  CXXIIL,  403) ;  CtoS**  *. 
nouMinan,  83  U.  8.,  131  (XXIH..  833) ;  flw 
boTik  V.  Bigelow,  98  D.  S.,  179  {XXm..  «1); 
Jerome  v.  MeCarter,  94  D.  S.,  784  (SXIV, 
136) ;  Dane  v.  Freirtlanibr,  104  U.  S..  53 
(XXVI.,  818). 

mun.  H,  C.  Wianer   and  WUUaB  F. 


tcrtain,  hear  and  determine  Uie  a 

by  the  bill,  as  to  the  title  of  the  asdgneeato  the 

Eoodi,  is  clearly  settled. 

R.  S.  U.  S.,  sees.  630,4979. 

Allen  V.  MatKy,  Y!  Wall..  8S1  ffi*  IT.  S., 
XXI.,  512);  Ex  parte  Sehmib,  98  U.  8.,  2« 
(XXV,,  105). 

The  circuit  court  having  found  the  piopert; 
in  question  to  belong  to  and  to  be  a  pMt  ca 
the  estate  In  bankruptcy  of  wbich  complaiasat 
Hudson  Is  assignee,  has  the  power  to  sliqi  *!■ 
further  litigation  upon  that  question  betweea 
appellant  and  the  Marshal. 

Sec,  4979.  H.&.-.Ex  part 
Kellogg  v.  Ruudl.  11   Bk.  B.„..  ,_,,  __ 
GUn,  7  BIss, ,  80;  Main  v.  Broml^i  Fed.  Rep., 


Bk.  Reg,,  590;  In  re  BkoO,  16  Bk.  Reg.,  ITS; 
Inre  Jhiruea,  17  Bk.  Beg.,  490;  /»  re  Dia»- 
haut.  17  Bk.  Reg.,  CS17 ;  In  rt  Bodgm;  IS  Bk. 


liie  history  aqd  facts  of  the  case  fully  appear 
•Heed  notes  by  Mr.  JuMu  Bi.atcbfobi>. 


Mr.  Jutlice  BUtebford  delivered  tbe  Ofia- 
ton  of  the  court: 

IMCS. 


ly  Google 


Leboux  y.  Hdimok. 


were  lostitaM  in  tbe  District  Court 
United  States  for  tbe  Eastern  District  of  Jficli- 
igan,  agaiiut  Samuel  Scbott  and  Philip  Feiblah, 
composing  tbe  Brm  of  Scbott  ft  FdDlsb.  On 
tbe  Mine  dar  k  wursnt  \taa  tBsued  bj  tbe 
court  to  the  M»rah«i,  under  section  6034  of  tlte 
Rerised  Statutes,  commandins bim  "to  take 
poMession  provisionally  of  all  the  jtroper^and 
effects  of  the  debtors."  Thepetiboning  credit- 
ore  gave  a  bond  of  indemnitv  to  the  Mamhal, 
under  Order  No.  IS  of  the  General  Ordera  in 
Bankruptcy,  and  required  him  to  seize,  uoder 
the  warrant^  as  the  property  of  the  debtors, 
certain  good*  In  tbe  hands  of  Joseph  P.  Leroni 
and  Max  Schott,  composing  the  firm  of  Lerouz 
*  Oo^  then  in  tbe  store  of  the  latter  at  Bay  Cit^, 
BajOounty.Ulchigan,  which  goods  the  credit- 
ors alleged  bad  been  transferred  to  J.  Leroiuft 
Co.  by  Samuel  Scbott  and  Betbish,  in  viola- 
tion of  the  bsnkruptcT  Uw.  The  seizure  was 
made  on  Ibe  29tb  of  March  by  tlie  Marshal,  Sal- 
mon S.  Hattbews,  assisted  by  bis  di 

ron  Bunnell  and  Horace  Beclier.  J 

tioQ  of  bankruptcy  was  made  against  Sanuel 
BcboU  and  Fetoish  on  the  ISth  of  April.  On 
tbe  !Sid  of  April,  J.  Leroux  &  Co.  commenced 
•n  action  of  trespaas  in  the  Circuit  Court  I'or 
Bay  County,  Hicliigan,  against  Hatthews,Bun- 
DdU  and  Becker,  to  recover  $25,000damages  for 
tbe  acts  of  tbe  defendania.on  the  3&th  of  March, 
in  breaking  and  entering  the  store  at  Bay  City 
and  injuring  tbe  same.and  taking  tberefrom  ana 
carrying  away  goods  of  tbe  value  of  (35,000, 
tbe  property  of  the  plaintlSs,  and  convert- 
ing the  same  to  their  own  use,  and  preventing 
ibe  plaintiffs,  for  three  days,  from  carrying  on 
the<T  lawful  business  In  the  store.  On  the  6th 
of  Slay,  Joseph  L.  Hudson  was  appointed  as- 
oignee  in  tiankruptcy  of  Samuel  Scbott  and 
Peibish.  and  tiecame  duly  vested  with  that  of- 
See.  Thereupon  the  Marslial  delivered  tbe 
goods  to  the  aesiguee,  and  the  latter  took  poe- 
■ea^lon  of  them  as  ^art  of  tlie  estate  of  the 
bankrupts.  The  defendants  in  tlie  tresposssuit 
appc^nred  therein  by  attorney  and  demanded  a 
triul,  and  scrvinl  a  notice  of  defense,  setting  up 
the  i~4uing  of  the  provisional  warrant,  the  seiz- 
ure or  the  goods  luereunder,  the  fact  that  Ibey 
\n-.-^-  tlie  ^oods  of  Samuel  Scbott  and  Peibish, 
the  adjiulicatioa  in  bankruptcy,  the  appoint- 
ment of  on  a-isiKuee,  and  the  fact  that  the  goods 
had  lieen  lumea  over  by  the  Horabol  to  uie  as- 
signee and  were  heldbybim  asa  part  of  the  es- 
tate of  tbe  liaulcrupts.  At  a  Term  of  the  Slate 
(.'ircuit  Court,  in  September  following,  on  ap- 
plicalJOD  of  tbe  defendants,  tbe  trial  of  Ibe  suit 
woa  noatponed  to  tbe  next  Term,  on  affidavit  of 
the  illneiia  and  tUMence  of  an  important  witness. 
In  Octol«r,  1BT8,  Hudson,  the  assignee, 
Katlhews,  the  HaishnI,  and  Bunnell  and  Beck- 
er filud  a  bill  bi  equity,  In  the  Circuit  Court  of 
the  United  States  for  the  Eastern  Distria  of 
Micbigaa,  against  Leroux  and  Max  Schott,  set- 
ting tofih  Uie  substance  of  tbe  above  facts,  and 
al  l^:iDg  that  tbe  goods  bad  been  sold  by  tbe  os- 
aignee  under  tbe  order  of  tbe  bankruptcy  court; 
that  he  was  holding  tbe  proceeds  to  be  applied 
as  a  part  of  the  estate  of  tbe  bankrupts,  if  the 
title  «boiild  be  found  to  be  in  tbe  assignee,  or 
he  sboold  be  entitled  to  tbe  sold  assets  as  «•- 
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estate  ;  and  that  be  had  the  proceeds  in  hand 
awaiting  the  determination  of  that  question. 
Tbe  bilTolBO  alleged  that  the  goods  were  trans- 
ferred by  the  baiikrupts,  when  insolvent,  to  Le- 
roux and  Hax  Schott,  with  a  view  to  prevent 
tbem  from  coming  to  the  aasignee  in  bfmkrupt- 
cy.and  a  large  part  of  them  wiuiin  three  montlis 
before  the  filing  of  the  petition  in  Iiankruptcy, 
and  when  Lerouz  and  Max  Schott  knew  that 
the  tnmafer  was  made  with  a  view  to  prevent 
the  goods  from  going  to  tbe  assignee,  and  to 

Crent  tbem  from  being  distributed  under  tbe 
ikruptcy  Act,lo  defeU  its  object  and  to  injure 
and  delay  its  operation  and  evade  its  provisions; 
that  the  transfers  of  tbe  goods  were,  therefore, 
void  and  the  title  to  them  ttecome  vested  in  tbe 
assignee:  that  be  claimed  that  by  reason  of  the 
suit  in  the  state  court  he  was  unable  to  proceed 
with  the  settlement  of  the  estate  of  tbe  bank- 
rupts; that  tbe  funds  BO  received  by  him  for  the 
goods  must  be  kept  until  the  auestion  In  refer- 
ence to  tbeir  title  should  be  oetermined  ;  and 
that  the  question  In  regard  to  the  fraud  on  the 
Bankruptcy  Act.so  attempted, could  not  be  liti- 
gaiod  and  determined  in  the  state  court.  Tbe 
bill  then  set  forth  various  matters  intended  to 
show  Uio  existence  of  such  fraud,  and  prayed 
that  Leroux  and  Max  Scbott  be  enjoined  from 
further  prosecuting  their  suit,  or  any  other  suit 
In  a  state  court,  for  damages  in  regard  to  tbe 
mods  seized  by  the  Marshal,  and  ^at  if  tbey 
should  claim  any  interest  therein  they  should 
proceed  to  eautmsb  Ibdr  claim  in  the  Circuit 
Court  of  tbe  United  States  or  In  the  District 


rupts  to  leroux  and  'i&x  Schott  be  set  aside 
and  decreed  to  be  In  violation  of  the  Bankruptcy 
Act,  and  that  the  goods  be  decreed  to  be  a  part 
of  the  estate  of  the  bankrupts,  and  that  the  title 
of  the  assignee  to  the  goods  orthe  funds  arising 
therefrom  De  quieted  and  decreed  to  be  perfect- 
ed in  him.  In  November  following,  on  notice 
and  after  a  hearing,the  court  granted  a  prelim- 
inary injunction  in  accordance  with  the  prayer  I4TJ 
of  tjie  bill.  Each  of  the  defendants  demurred 
separately  to  the  bill  for  want  of  jurisdiction 
and  want  of  equi^.  The  demurrers  were  over- 
ruled, on  a  bearing.  Each  of  the  defendants 
then  answered  separately.  The  answers  main- 
tained the  right  of  the  defendanU  to  proceed 
with  the  suit  In  tbe  state  court,  and  averred  that 
thev  owned  the  goods  at  Uie  tlmeof  the  sciEure, 
and  denied  the  equity  of  the  bill.  Proofs  were 
taken  in  tbe  cause  on  both  aides.  At  the  close 
of  tiie  plaintlUs'  proofs,  tbe  ddendonts  entered 
on  the  record  s  proteiit  against  tbe  jurisdiction 
of  the  court,  with  a  statement  that,  by  bringing 
the  suit  In  the  state  court,  they  bad  not  sought 
in  any  manner  to  interfere  witli  the  goods  seized, 
but  bod  waived  the  question  of  Interference  with 
the  goods.  A  decree  was  entered  adjudging 
that  the  goods  were,  at  the  tiroeof  their  seizure, 
a  port  ofthe  estate  of  the  bonkrupu  ;  that  the 
title  thereto  vested  in  tbe  amlgnee;  that  the  sale 
or  transfer  of  tbem  to  the  defendooU  was  in  vio- 
lation of  the  Bankruptcy  Act,  and  be  set  aside; 
that  the  title  of  the  assignee  to  tbe  goods  and 
their  proceeds  be  quietedand  declared  to  be  per^ 
feet;  and  that  the  defendants  be  perpetuallv  en- 
joined accordingiotbepraverofthebill.  From 
this  decree  the  defendanU  nave  appealed. 
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This  anlt  dlvldM  llaeU  Into  two  branchci: 
tbe  case  of  tbe  astigQee,  and  Quit  of  tho  Har- 
•bal  «nd  hb  deputi^  TbeasslKnee  waanot  ■ 
pony  to  the  trespass  Bult  Theplalntliblnthat 
niit,  abandoning  all  punuitof  the  goods  and 
all  actkm  against  the  asdgnee,  toougnt  and  con- 
(Jnoed  theli  suit  for  damages  against  Use  Mar- 
shal and  his  depntfes.  Thev  did  not  disturb  tbe 

[4T4]  possession  of  tbe  goods  in  UMSsdgnee,  or  cldm 
the  proceeds  of  ttie  goods.  Although  the  bill 
Mates  that  tlie  assignee.on  appiving  to  the  bank- 
Tuplcf  court  for  an  order  to  sell  tbe  goods,niade 
known  to  it  the  facts  as  to  the  claim  of  Laronx 
and  Max  Scliott  tliereto,  it  Is  not  aven«d  that 
anj  notice  was  given  to  them  of  tbe  intention 
to  sell  or  of  the  sale.  It  Is  provided  as  follows 
bjr  section  6068  of  the  Berised  Statutes;  "When- 
ever it  appears  to  the  satisfaction  of  the  bank- 
ruptc;  court  that  the  title  to  any  portion  of  an 
estate,  real  or  persoosl,  which  lias  come  into 
tbe  possession  of  the  assignee,  or  which  is 
claimed  hf  him.  Is  in  dispute,  Uie  court  may, 
upon  the  petitiOD  of  the  asBignee.and  «fter  such 
notice  to  the  cUmant,  his  agent  or  avtomey,  as 
tbe  court  shall  deem  reasonable,  order  It  to  be 
sold  under  the  direction  of  the  assigDee,  who 
shall  bold  tbe  funds  received  in  placeofUie  es- 
tate disposed  of ;  and  the  proceeda  of  the  sale 
ihall  be  considered  the  measure  of  the  value  of 
the  properly,  In  any  suit  or  controversy  between 
the  parties  in  any  court.  But  this  provision 
shall  not  prevent  the  recovery  ot  the  p■oper^? 
from  the  possession  of  the  assignee  by  aay  prop- 
er action  commenced  at  any  time  before  the 
court  ordera  the  sale. "  Tbe  f  illure  to  give  any 
notice  to  Leroux  and  Max  Schott  ot  the  appli- 
cation for  the  order  to  sell  the  goods,  although 
the  facts  as  to  thdr  claim  were  laid  befote  the 
bankruptcy  court,  and  tbe  fact  that  no  suit  was 
brought  against  the  ssslgnee  to  recover  the  pos- 
session  of  thegoods  from  blm,  are  evldencetiiat 
the  bankruptcy  court  and  the  assignee  did 
regard,  and  could  not  regard,  the  case  as 
where,  under  section  S063,  tue  title  to  the  goods 
was  in  dispute.  It  was  not  in  dispute  as  be- 
tween Leroux  and  Max  Schott  of  the  one  part 
and  the  asBignee  of  the  other  part.  The  former 
abandoned  the  goods  and  all  claim  to  them  or 
to  their  proceeds,  and  tbe  assignee  acted  on  that 
view  in  selling  the  goodswithout  notice.  They 
rdied  solely  on  thor  suit  In  trespass,  and  the 
defendants  ia  that  suit  relied  for  protection,  in 
case  of  adverse  result,  not  on  the  goods  or  their 
proceeds,  but  on  the  bond  of  indemnity  which 
the  petitioning  crediuirs  had  given  to  Uie  Mar- 
shal.   Under  theae  circumstances,  after  plead- 

[475]      ing  in  the  suit  In  the  state  court,  and  procuring 
a  postponement  of  the  trial,  tbe  defendants  in 


slgnee  and  tbe  other  plaintias.  Tlw  assignee 
was  not  sued  in  the  state  court.  When  tbesuit 
In  equl^  was  brought,  the  M«Ta>i»i  had  no 
terest  in  the  goods,  and  no  right  to  rely 
them  or  their  proceeds  for  indemni^.  and  uv 
right  to  look  to  the  assignee  for  protection.  The 
Ibrsbal  turned  the  goods  over  to  the  assignee, 
and  did  so  Toluntarlly,  so  far  ■>  uppeara,  rely* 
Ingou  tbebodd  of  Indenml^  as  htt|»otection, 
■ikI  Bubstitatlng  that  in  plaoeof  antentionoi 
Um  goods,  when  be  mlg^t  wen  have  iiulsted  on 


retaining  them,  tf  Leroux  and  Max  SdUitt  Mill 
claimed  title  to  th»n,  inaamndi  as  the  salt  b 
trespass  was  hrou^t  before  the  gooda  wsa 
turned  over  (o  the  wmigntfi 

An  assignee  in  banEraptcy  baa,  by  section 
S1S9,  the  right,  Id  case  of  a  tranter  of  intqxrty 
to  a  person  not  a  creditor  of  the  heukrupt,  la 
violation  of  that  section,  to  "neover  the  prni- 
erty  or  the  value  thereof,  as  assets  of  the  bank- 
rupt. "  Beie  the  assignee  had  the  proper^  and 
there  was  no  occasion  for  him  to  bring  a  salt  to 
recover  it. 

By  section  4079,  a  Clrcntt  Conn  of  tbe  United 
States  baa  Jurisdiction  of  a  suit  "  At  law  or  ia 
equity  brought  by  an  assignee  in  bankruptcy  . 
against  any  person  cUmlngan  adverse  interat, 
or  by  any  such  person  against  an  aannM, 
touching  any  property  or  rights  of  tbe  unk- 
nipt  transfemble  to  or  vested  in  tbe  anignec* 
The  jurisdiction  invoked  by  tbe  assignee  U  this 
case  cannot  be  maintained  under  section  tflS. 
It  does  not  appAr  by  thebUlor  ibepnxAthit 
the  defendants  claim  an  inteieBt  in  iMpntceedi 
of  the  gooda  advene  to  tbe  interest  wbich  Ae 
asdgoee  claims  in  audi  proceeds.  When  Ih* 
hill  was  filed  the  goods  had  been  sold  and  woe 
represented  by  thSr  proceeds  In  tbe  hands  ot 
the  assignee.  Tbe  only  interest  which  tbe  st- 
signee  then  bad  touching  the  goods  or  io  tbtir 
proceeds  was  bis  dalmtoown  thoaepoceedi  h 
assignee.  No  interest  could  be  advaae  losadi 
interest  of  his  unless  ft  was  another  claim  to 
own  or  receive  those  proceeds.  The  defendant! 
made  no  such  claim.  The  I^  doea  not  allege 
that  they  did,  but  it  and  the  proofs  show  tlwt 
from  the  time  they  brought  tbe  tr "    ' 


ot  the  assets  of  the  estate.  Noriatiulan^ 
to  remove  a  clond  on  the  title  to  real  estate  « 
to  set  aside  written  instrumenta  of  title  whkh 
might  interpose  obstacles  to  the  ti^ts  d  tbt 
assigned'  in  tbe  goods  or  thdr  proceeda. 

It  is  euacted  by  section  880  ot  ttie  Beviwd 
Statutes  "That  the  circnit  court  ahall  have  Jrai*- 


drcuit  court  in  this  case  must  be  given  bf  the 
bankruptcy  statute  or  it  doea  not  eiitt,  Wem 
of  opinion,  upon  foil  contention,  that  It  it 
not  BO  given,  notwithstanding  what  was  saidt} 
this  court  in  Be  parte  Sekwa.  88  C  S.,  W 
[XXV.,  lOB]. 

It  may,  moieovei,  be  said,  that  if  there  m* 
jurisdiction  by  the  citizenship  of  the  psitie*  a 
bill  such  as  this,  try  tbe  assignee  to  banErapit?, 
to  obtain  such  reOef  as  he  aaked  In  lesoect  to 
his  own  rights,  would  not  He,  be  being  n  pot- 
session,  and  hb  right  to  assert  poase^on  aid 
ownership  and  to  control  and  dlspote  ct  tb* 
property  and  its  proceeds  not  being  qneMkud 
or  threatened. 

As  regards  the  Haishal  and  hie  depntiesJfail 
from  the  assignee,  there  is  nothing  in  tbe  bask- 
ruptcy  statute  which  authorixea  thantolsTCkc 
the  action  of  the  drcnit  court,  for  any  lelirf^ 
injtuction  In  respect  to  Ibe  sott  for  HespaM. 
As  tbe  assignee  had  do  tig^t  oonfemd  by  ttat 
Statute  to  telnx  the  ndt  in  equity  In  n^eoiii 
any  claim  of  us  own,  he  bad  noilglii  aii* 
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rignee  to  faring  It  In  respect  to  any  claim  of  hla 
oo-pUintiDa,  norlud  all  toeether  any  rla^t  con- 
femd  irr  that  Statute  to  bring  IL  TGe  reUef 
iov^t  bj  iolnnction  depends  wbolly,  aa  the 
Ull  la  framed,  on  the  rlgbt  of  tlie  aralKnee,  aa 
mch,  to  maiiy'in  tha  gnitin  reaped  looia  own 
caae. 

If  tlte  caae  as  to  the  Harahal  andhladeputlea 
were  one  of  Jurisdiction  hj  dtizenahip  of  the 
--^-1,  ft  would  fall  within  the  priDCipkslald 
r  this  coort  In  £uafc  T.  OttoA,  8  Wall, 


Um  'yfrji»i  to  determine  for  himself  whether 
the  goods  adzed  were  leKSlly  liable  to  adzure 
nnder  the  warmnt,  and  the  circuit  court  could 
afford  him  no  protection  against  the  conse- 
qnencea  of  an  oroneoua  eierdae  of  i^  Judg- 
meat  in  that  determination.  He  was  liable  to 
■nit  in  any  court  of  competent  Jurisdiction,  for 
tnjoriea  growlngout  of  tus  mlsjakw.  The  state 
court  in  which  the  suit  for  trespass  was  brought 
was  such  a  court,  and  that  suit  was  an  appro- 
priateeuiL  ThepsrtieabringlnKltwereenlitled 
to  proceed  with  that  suit  in  that  forum.  Aa 
was  said  hi  Budt  v.  CoOath,  there  was  nothiog 
in  tbamerefact  that  the  provisional  warrant  is- 
sued from  a  Fedtnl  Court,  "to  prevent  the 
Marshal  from  being  sued  in  the  state  court.  In 

trespass,  for  hia  own  tort,  in  ' ' — '' "— 

property  of  a  man  agiiinst    _.    _._ 

not  run,  and  od  property  which  waa  not  liable 
lo  iL"  Thia  view  was  re-sSrmed  in  8hafw  v. 
Do^.  102  U.  S.,  sea  [XXVI.,  STT],  andTwai 


We  hare  limited  our  dedslon  to  tiw  precise 
questioDs  presented  in  Ihla  case,  without  at- 
tempting to  deflne  the  cases  in  which  an  as- 
signee in  bankruptcy  can  mulntaln  a  suit  undcf 
section  5l2t>  or  under  section  497S,  or  to  specify 
wliat  relief  by  in  jouctlon  can  be  granted  to  him 
nnderlbe  bankruptcy  Act,  In  a  proper  case.  TAtf 
iacTM  of  the  Circuit  Oourt  i»  rtvirted  and  tht 
MUJB  i*  rejnaitded  to  that  tourt,  vith  UneHon 
U>  d'ttnin  tht  bill. 
Tmetopj.    Test: 

Janus  H.  UcEennef.  Clerk,  Bnp.  Court,  V.  8. 


MAX  BCHOTT,  Appt, 

JOSEPH   L.  HUDSON,  Assignee  In  Bank- 
ruptcy of  Saxitkl  Schott  si  ai. 
(Bes  a  C  Baporter's  eiL,  m,  ITSK 

■Tbs  deoWon  tn  Leroux  T.  Hudaon.liere»lthmBde, 
soDfirmed  and  applied  to  Uila  case. 

[No.  100.] 
Aty^ed  JToe.  «,  7,  IBM.  Dteidtd  Dte.  10, 1883. 

APPEAL  from  the  CIrcnIt  Court  of  the  United 
Btatea  for  the  Eastsni  District  of  Michigan. 
TIm  history  and  facia  of  the  caao  fully  appear 
fa  tha  opinion  of  the  court.    See,  also,  the  pi«> 


Jfi*.  JvtttM  BUtehfbrd  delivered  the  opht- 
lon  of  the  court: 

The  facts  Id  this  case  differ  from  thoMin  Lt- 
rota  V.  Eiidton  Xan(«,468],  herewith  diidded,  aa 
aet  forth  In  the  opinion  In  that  cas«,  only  In  the 
following  Immaterial  respects:  the  goods  seized 
were  in  the  hands  of  tfaz  Schott,  in  hlsslon  at 
East  Saginaw,  Sagtataw  County,  Michigan, 
and  bad  been  transferred  lo  him  by  the  deUors. 
The  Marshal,  Matthews,  assisted  by  John  E. 
Wells,  a  depn^,  seized  Hum  on  March  89,  I8TB. 
Max  Schott,  on  the  6th  of  Aorfl,  commenced 
an  action  of  trespass  in  the  Circuit  Court  for 
Baglnaw  County,  Mlchinn,  against  Matthews 
and  Wells,  to  recover  fw.OOO  damages  for  the 
acts  of  the  defendants  In  Ineskiiig  arid  entering 
the  store  at  East  Saglnaw.and  taking  therefrom 
and  canTtng  away  goods  of  the  plaintUCs  of 
the  value  of  $20,000,  and  converting  the  same 


brought  by  J.  Lerouz  &  Co.,  nothlog  further 
waa  done  m  the  suit  In  October,  1878,  Hud- 
son, the  saeignee,  Matthews,  the  Harshal,  and 
Wella  filed  a  bUl  ia  eqolU,  fai  the  Circuit  Court 
of  the  United  States  for  the  Eaatem  District  of 


taken  from  Mu  Sdiott,  as  were  made  u. 

bill  flkd  by  J.  leroox  A  Co.  In  regard  to  the 
goods  taken  from  them,  and  containing  a  like 
prayer  for  relief  and  for  an  injunction.  like 
proceedings  took  place,  except  that  a  demurrer 
waa  esnbodled  In  the  answer  lostead  of  being 
filed  separately.  The  answer  was  of  a  like  char- 
acter, the  proofs  and  im>test  were  identical,  and 
a  like  de^ee  waa  entered,  from  which  the  de- 
fendant appealed. 

The  same  questtons  are  Involved  as  in  Ltrotm 
T.  Hudtm,  the  facts  are  substantially  the  sune, 
and  the  same  concluslona  are  leached.  3^  ds- 
oree  of  Qie  CVr/ui*(  Cowrt  it  rtwrttd  and  tht  eavtt 
ii  rtmandtd  It  that  eourt,teith  din^ioa  to  ditmitt 
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It  to  mpport  a  TenUot  tor  the 
I H  varuot.  If  reCumed,  must  be 
n&r  dliect  ■  renllat  lor  the  de- 
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F  ERROR  to  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  West  Virginia, 
The  histoiT  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  B.  D.  Doveaer,  for  plaintiff  in  error. 
3fei»ri.  John  K.  Cowen  and  0.  Boggett,  for 
defendant  in  error. 

Mt.  JiuUee  Ormr  delivered  tke  opititoQ  oi 

the  eoTirt: 

This  is  an  action  wunst  a  Railroad  Ck>rpora- 
tion  \<3  a  brakeman  in  its  employ,  for  personal 
iDJuries  received,  while  working  a  switch,  by 
being  struck  by  one  of  its  locomottve  engines. 

The  declaration,  in  seven  dlfierent  counts,  al- 
leged as  grounds  of  action  that  the  defendant 
nezllgently  constructed  and  kept  its  tracks  and 
switches  in  a  defective  and  dangerous  condition ; 
that  the  defendant,  by  one  of  Its  agents  and 
servants,  who  was  at  ue  time  unskillful,  negli' 
gent  and  unfit  to  perform  the  business  and  em- 
ployment that  he  was  engaged  by  the  defend- 
ant to  perform,  and  who  was  engaecd  in  a  serv- 
ice for  the  defendant  other  and  dmerent  from 
the  service  In  which  the  plaintiff  was  engaged, 
and  whose  n^ligence,  unakillfulness  and  unfit- 
ness were  known  to  Uie  defendant,  negligently 
propelled  one  of  its  locomotive  engines  gainst 
and  over  the  plaintiff;  that  this  was  done  with, 
out  sounding  any  whistle  or  ringing  any  bell, 
as  required  %  the  laws  of  the  Stale  of  West  Vir- 
ginia', and  that  the  defendant  neglected  proper 
KrecautioDS  in  the  selection  and  employment  of 
s  agents  and  servants. 

A  statute  of  West  Virginia  provides  that  "A, 
bell  or  steam  whistle  shall  be  placed  on  each  lo- 
comotive engine,  which  shall  be  rung  or  whistled 
by  the  engineer  or  fireman  at  the  distance  of  at 
least  sixty  rods  from  the  place  where  the  rail- 
road crosses  any  public  street  or  highway,  and 
be  kepi  ringing  or  whistling  until  such  street '  ~ 
1004 


ceeding  one  hundred  dollus  fL_  _. 

and  that  "  the  corporation  ownine  the  r* 

shall  be  liable  to  any  person  injurra  for  all  dun- 
ages  sustained  by  reason  of  such  neglect."  Sbt 
ofW.  Va.  of  1878,  ch.  88.  sec.  31. 

As  we  understand  the  evidence  introduced  at 
the  trial,  ft  conclusively  proved  the  foUowin; 
facts:  the  Injury  occurred  at  night  at  a  pl«« 
where,  as  the  plaintiff  himEclf  testified,  "then 
was  one  network  of  tracks,"  In  the  defendsEfi 
railroad  yard,  near  the  junction  of  a  brsnch 
road  with  the  main  road,  and  about  ten  trAi 
from  ahighway  crossing.  The  plaintiff  hsdpn- 
viously  been  employed  on  another  part  of  ibe 
road.  On  the  night  in  question,  in  the  perform- 
ance of  his  duty  as  a  brakeman  on  a  freielit 
train,  be  unlocked  a  switch  which  enabled  hii 
train  to  pass  from  one  track  to  another;  andbt 
was  stooping  down,  with  his  lantern  □□  Um 
ground  beside  bim.  to  unlock  ibe  boll  of  a  sec- 
ond switch  to  let  the  engine  of  his  train  pass  to 
a  third  track,  when  he  was  stnick  and  iniuied 
by  the  tender  of  another  freight  engine,  m  do 
way  connected  with  his  train,  backing  dowBoa 
the  second  track.  The  tender  projected  ten 
inches  beyond  the  rail.  The  distance  beineen 
the  adjacent  rails  of  the  second  and  third  trtcki 
was  about  six  feet  The  second  switch  wss  a 
ground  switch  of  a  kind  in  common  use,  the 
locfa  of  which  was  in  the  center  of  the  space  be- 
tween the  two  tracks;  and  the  handle  of  wbich 
was  about  two  feet  long,  and  when  lying  fl»i 
Bxtendedtowardselther  track,  and  wbaithrovn 
one  way  opened  the  switch,  and  when  thfown 
the  other  way  closed  it.  The  switch  could  bt 
worked  cfBciently  and  safely  by  a  man  stand- 
ing midway  between  the  two  tracks,  usu^ra- 
jTnoble  care.  It  could  not  be  safely  woAoi  b? 
standing  at  the  end  of  the  handle  while  ar  " 


sine  was  coming  on  the  track  next  that  end. 
Upright  switches  could  not  be  used  at  a  place 
where  the  tracks  were  so  near  together, wilbool    , 
seriously  interfering  with  the  moving  and  msn-    ' 
Bgement  of  the  trains. 

The  plaintiff  testified  that  he  had  neret 
worked  a  ground  switch  befoi«,  and  that  die 
first  switch wasan  upright  switch.  Butbend 
milled  on  cross^xami nation  that  thelwoklffili 
of  switches  were  unlocked  in  theaamemanne', 
and  the  other  evidence  established  beycwd  doott 
that  the  first  switch  was  also  agroondswiu^ 

Asincle  witness,  wbo  had  been  a  iKakonan, 
called  for  the  plaintiff,  In  answer  toa  qoestica, 
often  repeated,  of  his  counsel.whetherthatmi 
a  safe  and  proper  switch  to  be  used  at  IbK 
point,  testified  that  he  could  not  ny  it  wis  ■ 
very  safe  place  at  that  time  there;  that  IM 
thought  that  was  not  a  proper  kind  of  siritdu 
and  an  upright  switch  would  have  been  moit 
convenient  to  handle;  that  he  did  not  think  it 
was  a  very  safe  bail  there;  that  be  thoocfal  ii 
was  not  a  safe  ball  there;  and  that  it  coald  wM 
be  unlocked  without  danger  while  an  engine  or 
train  was  coming  upon  Ute  other  track. 

The  engine  wtuch  struck  the  plaintiff  was  t^- 
Ing  driven  at  a  Speed  of  about  twelve  miks  u 
hour,  by  an  engineman  in  the  defendant's  «■■ 
ploy,  and  there  was  evidence  tending  to  'dko* 
that  it  had  no  light  except  the  hMtOight,  sad 
no  bell,  and  that  its  whistle  was  not  soonded. 

There  was  no  evidence  that  tbe  tnck*  wtw 
improperly  constructed,  or  that  the  cngJwnw 
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8.  The  Statute  of  W«at  Tirgtoia,  on  which 
the  pla  intiff  r«Ues,liu  no  applic&oii  to  lUs  cue. 
There  U  do  orldence  that  the  engine  which 
ttrock  the  idaintltt  waa  about  to  croea  a  hif  "^ 
way;  andthem^n.if  oottbeaole,  oblectof  I 
Statute  ertdently  wai  to  protect  tnTelen  on  the 
Ughw&y.  ffDontuUv.RR  G>.,aK  L,211; 
fiarty  T.  A  B.  Cb.,  43  N.  Y.,  468.  It  mayper- 
haps  include  pueengen  on  the  trains,  or  stran- 
gers,  not  tresposserB,  on  the  tine  of  the  rood. 
Bat  it  doea  not  auperBede  the  Eenerol  nile  of 
law  which  exempt!  the  corporation  from  liahQ- 
Ily  to  it*  own  seiTanla  for  the  fault  of  their  fel- 
low-Miranta. 

Jv^mmt  aOrnud. 

TnaoofT-   Test: 

Jamea  H.  HoKeoner,  CteA,  Bup.  Court;  n.  8. 

CR«a-iiiD.SMinii>a,au:U3C.  &,8Ki:m  u. 
a,  OS. 


6'raPHEN  FBBCT  ELLB.  INEZ  RUtfl 
ELLIS,  ABD  Her  Huaband,  EDWARD 
FECKHAM  BT  AL.,  AppU., 

JEFFERSON  DAVIS. 

(Bee  8.  a,  Bepoiter^  eiL,  18G-«K.) 

Bittin  equity  not  tattaintd,  if  t/itrt  U  Ttmtdgat 

tow— <7UiW  jwrUcUttitm  to  armiU  wiU—ttate 

praetioe — LeuUiana  law. 

L  A  bm  In  egultr  cannot  be  fiutalned  Id  the  elr- 
emit  oouit  to  reoorer  ponenlon  of  real  eatate,  port 
olwUoh  waa  derlaedto  defendant  and  part  civeD 
to  him  br  tbe  tenaths.  and  to  set  Hide  ^  will  and 


an  Booouatof  ranU  and  pcoBta,  the  title  to  which 

— — '-d  br  tlie  pUntUt  !■  not  an  equitable,  but  - 

tie;  the r^—-* — *■' —  ' — ■-■■^-•f^^!:^ — - 


leaaltHJe;  tbeianedyatlaw  t*  plain  and  adequate. 

t,  NolurltdkitlMibelonntollieClTOanOouTtaof 
the  Unlied  St^iku  oourta  of  equilT  to  deoree  the 
InTBlldlCTof  awiUaadannnl  the  probate  tbereof. 

8.InaB(ate,lM)wanT,  tlkeNowToi^where,b7lta 


on,  of  the  valUU&  of  a  will  and  Iti  probate.  Id 
iDTotTliur  the  title  to  nel  proper^,  tbe  Clr- 
ouita  of  (be  IFnltsd  Btatea  may  have  Ilka  Ju< 
' — *  — •-  — ■■■- oftbe  ettteOBolp 


esOoD  k  the  proper  one  to  be  brought  tor  the  pui- 

iiiMiiiifaiiiiliiiuiliiiliiiiiilltliiiiiiiil ] I  ilnlil 

«f  pcMeMkm  tn  the  heir  at  law  to  the  auoceMoa, 


I^TtrtaaotawlDBdmlttedto probate.  Itluniiebea 
an  adequate  and  eonplete  renedj  at  law,  and  ex- 
dndea  a  lult  In  equj^  for  the  puipoae. 

[No.  IM.] 
Afgtud  JVbc.  9,  It,  1883.    Deeided  Dee.  10, 1883. 

APPEAL  from  the  Orcult  C!oun  of  the  United 
StAtei  for  the  District  of  Louisiana. 
The  liistory  and  facta  of  the  case  fully  appear 
In  the  opinion  of  the  court. 

Mmn.  Wm.  B««a  BUUa  and  C.  C.  Leedt, 
for  appellants, 

Meun.  Jno.  D.  HePlmraon  and  C»l- 
daron  Carlisle,  for  appellee. 

Mr.  -fiutiee  HkUImwb  delivered  the  opinion 
of  the  court: 

The  appetlania,  who  were  complalnanla  be- 
low, are  alleged  in  the  bill  of  complaint  to  be, 
respectively,  cidzeni  of  Hew  Tork  or  Hiasouri, 


i  Usmm  States.  Oct.  Tm, 

t  British  subjects  and  aliens,  the  defeoduillv 


wy  died  on  July  4, 1879,8dsed  infeenniplcoi 
certain  realestsIA,  consisting  of  two  ptaolitkia 
In  Tensas  Parish,  in  Louisiana,  an  tttate  i:dkd 
BeauToirand  other  property  in  BanlsDoCMa- 
ty,  MieeiBsippi,  and  real  estate,  not  dcaoibed. 
in  Arkansas,  beddee  a  large  amount  of  moTiUc  [| 
and  oenonal  property,  n^ts  and  ctediti,  tin 
not  described;  that  she  died,  leaving  no  heinii 
the  ascending  or  descending  lines,  the  ui^d- 
lants  being  her  next  of  kin  utd  sole  Wtl  btin 
in  the  coljateral  line,  entitled  to  succeea,ifiCMc 
of  intestacy  to  the  whole  of  ber  estslc:  ibu 
during  her  lifetime,  on  Hay  10, 1S7B,  Hn.  Oct 
aey,  1^  a  notarial  act  of  procuntion,  coasdtaud 
the  defendant  her  agent  and  attorney  in  ftd. 
with  full  and  special  powers  to  takeeidmin 
control,  charge  and  management  of  aD  her  ftDp- 
erty  and  estate,  and  all  transactions  and  boanei 
in  any  nuuiner  connected  therewith,  iadadint 
tbe  power  "for  and  in  hei  name  to  sue  and  u  I* 
sued,  to  purchase,  leaae,  alienate  or  incontici 
real  estate  situate  snywliere,  to  borwn  afn";, 
execute  notes  or  other  evi^ncesof  indcMedHs- 
That,  in  virtue  of  said  agency,  thedefmt 
ant  entered  upon  and  asnmied  the  exdasin 


session  M  said  agent  to  the  time  said  BgEDCj  CI 
pired  by  the  i^tb  of  tbe  principal,  and  lim 
ner  said  death  has  stni  continued  in  mi  a- 
elusive  poaaesdoD,  management  and  costraL 
That  though,  on  the  expiration  of  said  sgoxT, 
it  was  incumbent  on  and  the  dn^  of  nid  » 
fendant'  to  render  to  said  bdrs,  all  of  wlum 
and  thdr  respective  rights,  were  well  fcoowiio 
him,  a  full,  fair  and  correct  account  of  lu*  ai- 
ministtBtioQ  of  said  agencv,  and  to  eatnudtf  i° 
them,  all  and  eiogiiliu',  tne  said  propotj,  x- 
count  books,  title  deeds,  papers,  etc..  >w 
had  then  come  into  his  posaeaaiOR,  and  wWA 

Jour  orators  had  well  hoped  he  would  htt 
one,  yet,  on  the  expiration  of  hia  said  ascoc?. 
said  defendant,  notwithstandiog  p*"*™'*'*  i»- 
tjoand,  refuses  still  so  to  do." 

It  is  further  alleged  in  tbe  UD  that  theds- 
fendant  claims  that  the  said  Sarah  Ann  Donry, 
bT  her  last  wiU  and  testament,  bequeath  «  | 
him  all  her  property,  for  his  own  side  ost  wd 
benefit,  and  thereby  constituted  him  ber  »k 
heir  and  executor,  and  Uiat,  by  viiiae  them'. 
be  is  entitled  In  his  own  r^t  to  said  eiMKU^ 
the  biU  admits  that  on  ^hily  15,  1819.  the  d^ 
fendant  csnaed  to  be  filed  In  the  Second  Oiarin 
Court  for  the  Parish  d  Orleaaa  an  instnuDOi 
written  and  signed  by  Sarah  Ann  Doney ,  << 
which  the  following  is  «  copy; 
"  Beauvoir,  Harrison  Co.,  Hlaa.,  J<s«.  4,  lFi& 
I,  Sarah  Ann  Dorsey,  of  TensM  Pari^U. 
being  aware  of  the  uncertainty  <d  flfe,  sad  bt 
ing  now  in  sound  health,  in  mmd  andbodr,  do 
make  this  my  last  will  and  testuaat,  vhicb  I 
write,  sign  and  seal  with  my  own  band,  in  lit 
presence  of  three  comprteot  witneaeea,  kI  pw 
seesproper^  in  the  States  of  Louisiana,  ITBa?- 
sip^u  and  Arkansas.  I  oweuooUigstiOB  t'l>>.■ 
sortwbateTeTloany  relatiooof  myown.  lhsc< 
done  all  I  could  for  them  during  my  hfr-.l, 
therefore,  give  and  bequeath  al<  my  pnpcrtr, 
IM  l.N 
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renl,  personal  and  mixed,  whextvei  locsted  and 
Kltustcd.  whollyaadentirely.witliouthlndrance 
or  quoliflcation,  to  mj  most  honored  and  cs- 
Itemed  triend,  jeSenoo  Davis,  ex-presjdeat  pf 
the  Confederal  Stales,  for  bi<  own  aole  use  and 
boMtlt,  in  fee  liniple,  for  ever;  and  I  hercbr 
coaatltute  him  my  aole  heir,  executor  and  aa- 
minlstnlor.  If  JeSeraon  Dnria  ^outd  not  sur- 
vire  nie,  1  glre  all  that  I  have  bequeathed  to 
him  lo  hla  yoangeat  daughter,  Varlna. 

I  do  not  Intend  to  share  the  Ingntitode  of 
my  countn  tonsrda  ibe  man  who  is,  in  my 
eyes,  the  bluest  and  noblest  in  existence. 

Id  testimony  whereof  I  sign  this  wUl,  written 
with  my  own  hand,  in  the  presence  of  W.  T. 
WattbaU,  F.  S.  Hewee  and  John  C.  Cialg,  sab- 
■criblng  wltnesaea,  resident  In  Harrison  Counn, 
MisdnppL 

(SlEned)       Barah  Ann  Dcnay. 

At  HisatMlp^  City,  on  the  fourth  daf  of 
January,  eighteen  hundred  tod  serenty-MgA^ 
the  Bboveuuned  Bonb  Ann  Dorsey  signed  and 
sealed  tbli  instrument,  and  publiuiea  ana  de- 
clared the  same  as  and  for  her  last  will,  and  we, 
lo  her  presence  and  at  bet  request,  and  In  the 
[wcsence  of  each  other,baTe  hereunto  subscribed 
■tur  names  as  vViesses, 

W.  T,  WatlbaU. 
F.  B.  Hewes. 
John  C.  Craig." 

But  h  b  charged  that  the  pretended  wfll  la 
not  valid,  bat  is  void,  because  at  the  time  of 
trritin^  and  signing  the  some  Sarah  Ann  Dor- 
sey was  not  of  sound  and  disposiDg  mind,  be- 
cause the  same  was  written  and  siened  by  her 
when  under  the  undue  influenceol  the  defend- 
ant, which  undue  Influence  excited  and  aegra- 
Tated  the  causes  depriving  her  of  a  soundand 
dispueing  mind,  reiuleilng  her  more  susceptible 
lo  snch  undue  ufluence,  and  because  Om  mo- 
tlve  and  object  Indndng  and  controUtng  the 
tcMatrli  to  make  the  same  were  coutrary  to  lav- 

The  bill  then  proceeds  to  recite  in  deiall 
DarratlTe  of  facta  alleged  in  support  of  these 
rharjres  affecUnr  the  testamentary  capacity  of 
itn.  Dorvey  and  the  integrity  of  theexecntJon 
of  the  Instrument  as  her  lestameuti  andaller " 
farther  that  the  defendant,  "though  In  now 
Ignorant  of  tbe  premises  hereinbefore  set  forth 
touching  the  nulll^  of  said  alleged  will."  tu 
ibeleea  resorted  lo  proceedings  before  the 
ond  District  Court  for  the  Parish  of  Orlcan_  ..  _ 
Ibe  probate  thereof,  "tx  parte  and  without  any 
previous  ootUlcatlon  thereof.  Judicial  or  extra- 
judicial."   And  itts  thereupon furtheralleged: 

"That,  by  said  proceedings,  It  appears  that  on 

kk.  iRah   T»^«    ioAa    J.J^^Jl^t    aC.!...-!.  kr^  -» 


alleges  that  Yn  the  tenor  of  the  last  wUl  and 
tntameot  of  Mrs.  Sarah  Ann  Dorsey,  dated  4th 
January,  1S78,  be  la  made  the  legatee  and  ex- 
eculor  of  the  deceaaed ;  that  said  vrlU  had  been 
on  said  day  Oled,  and  which  be  prays  may  be 
duly  proved  according  to  law;  that  thereupon 
an  order  was  obialned  that  said  will  should  be 
proved  before  the  Judge  of  said  court  forth- 
with; that  In  accordance  wlib  said  order,  and 
on  proof  that  laid  lostrument  was  wholly  writ- 
ten, dated,  and  stgned  In  the  baadwritlng  of 
the  testatrix  (the  only  proof  essential  under  the 
laws  of  LooWaoa  and  the  practice  of  Itacourta 
for  an  at  parto  probate  of  an  olograpUcal  will), 

utc.s. 


on  the  further  (and  unusual  in  anch  m 
parte  probate)  sworn  statement  of  two  of  the 
subscribing  wiinessea  that '  "The  teetatrlz,  Hra. 
Sarah  Ann  Dorsey,  at  the  time  of  the  execution 
of  the  aforesaid  will,  was  of  sound  and  dispos- 
ing mind,"  a  decree  of  probate.  In  usual  form, 
was  rendered,  decreeing  the  probate  and  regis- 
try of  the  will  and  execution  of  its  pro-rislons,  , .__ 
including  the  Issulne  of  letters  of  executorship,  1480 
on  defendant's  com^ylng  with  the  provisions  of 
law.  Tbatbysold  proceedings  iifurtherappears 
that  without  previously  qualifying  as  executor 
or  applying  for  an  order  M  inventory,  or  in  any 
manner  showing  to  the  court  the  amotmt  of  the 
indebtedness  of  the  succession;  without  tend- 
ering any  security  to  creditors  or  deferring 
his  appUcatioo  for  a  reasonable  time  within 
which  creditors  might,  should  they  desire,  de< 
mand  of  him  secorfn,  or  heirs  might  contest 


bate — proceedings  not  only  usual,  but,  as  t 
moat  of  tbem,  easential  prerequlaltee  to  any  de- 
mand by  a  testamentary  heir  or  universal  legatee 
to  be  put  in  possession  of  an  estate ;  yet,  no^ 
withstanding  this,  said  defendant,  oa  the  said 
10th  July,  by  remeseotlng  to  the  court  that  the 
testatrix  left  no  forced  heirs  and  owed  no  con- 


that  lo  his  opinion  'there  U  no  necasai^  ot  fur- 
ther administration,' obtained  an  order,  "That, 
as  the  sole  and  universal  legatee  of  the  late 
Sarah  Aon  Dorsey,  petitioner,  Jefferson  Davis, 
lie  put  in  possession  of  all  the  property,  real,  per- 
sonal and  mixed,  left  by  her  and  wherever  utn- 
eted.'  That  by  said  proceedings  and  decrees  said 
second  dlsljlctoourl  ceased  to  have  jurisdlctloQ 
over  or  regnidlDg  the  administration  of  said 
succession  and,  owing  to  bla  citizenship  and 
the  limited  Jur^dlctlon  of  said  court,  defend- 
ant in  the  premises  ceased  to  be  In  anv  manner 
further  amenable  or  subject  to  its  Jurisdiction. 
That  althou^  said  proceedings  and  decrees, 
as  your  orators  are  advised,  are  not  rtt  jwH- 
cola  against  them,  yet.  nevertheless,  in  virtue 
thereof,  said  willand  Its  order  of  probate  are 
and  wUl  remain  a  muniment  of  title  in  defend- 
ant to  all  and  Angular  the  estate  of  said  Barah 
Ann  Donev  eo  long  as  said  will  and  order  of 
probaleshall  remain  unannulled  and  tinievoked 
Ihroueh  Judicial  proceedings  had  contradictori- 
ly wiUi  Mid  defendant" 
And  it  Is  further  alleged  that  this  decree  of 

Erobete  was  tmadvlscdly  rendered  and  should 
e  revoked,  canceled,  and  recalled  for  the  rea- 
sons rendering  said  will,  of  which  It  is  the  pro- 
hate,  null  and  void,  and  because  the  leeUmouy 
given  in  support  of  the  probate  was  false  and 
erroneous,  and  because,  even  If  uncontradicted, 
it  would  be  InsafBdent. 

II  is  further  charged  to  the  Ull.  that  the  de-  1491 
fendant  also  claims  title  to  the  estate  in  Hlssis-  * 
slppl  called  "fieauvolr,"  by  virtue  of  a  sale  to 
him  of  said  proper^?  and  a  conveyance  there- 
of made  by  Baiah  Ann  Dorsey  February  19, 
1879,  a  copy  of  which  Is  set  out,  which  the  ap- 
pellants aver,  however,  to  be  null  and  void.for 
the  same  reasons  00  which  they  allege  the  vrlU 
to  be  void,  and  because  al  the  time  the  defend- 
ant occupied  lowaids  the  said  Sarah  Ann  Dor- 
sey socb  a  relatkia  of  trust  and  confidence,  aa 
1003 
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CocBT  OF  TBI  Unmo  9u.Taa. 


he  bad  DO  ri|^t  to  pardtaie  the  property, 
tlMt  hk  amscnl  to  the  Mle  tbeieci  to  hint 


him- 
t  tlw 
■  a  vMa- 
Hon  of  Ut  tmt,  f or  wbkh  reucNu,  h  b  dsimed. 

Mid  91I0  ■tmnlH  ))£  ffiw^WI  *wH    ^nmillprf, 

It  !■  abo  allMed  la  Ibe  bfU,  "  OM  owing  to 
tlM  compUcaUd  diaracler  of  the  aaid  tgatej 
tbnt  Ikm  tiT  defcDduit,  an  acoount  tharaoJ,  aa 
berrin  demanded,  cannot  ptopalj  betakoi  ex- 
cept in  a  court  of  eqoi^. 

The  vnjaot  the  bOl  la  aa  foUom: 

"And  that  it  may  liedMrecd  tliat  Um  aald  at 
lend  will  of  the  aaidSanh  Add  Doner,  dated 
'BeauTOir,  Haniaou  Conntf ,  maaiKippi,  Jan- 
nai;  4  1878,'  and  flied  In  the  aecood  dUilct 
court  tor  Ibe  Parish  of  Orieana  in  Ibe  Rcord  of 
ber  miccemon  under  No.  41,37«  of  Ibe  d>a  ket, 
on  the  15th  July,  1919,  be  canceled  and  annulled 
aa  alMololely  void  and  of  no  effect  in  law;  and 
that  tbe  decree  of  probate  of  said  alleged  will, 
and  die  decree  recognizing  nld  defentunt  to  be 
tbe  ac^  and  mlTenal  l^Uee  of  said  Sarah  Ann 
Dorae?,  and  as  ench  ordered  to  be  put  in  poe- 
tewioD  of  all  thepropertj  left  bj  ber,  wherever 
situated,  both  renderad  on  Raid  iSth  Jolv,  Ittlt, 
and  in  extenao  set  forth  in  Exhibit  B,  bere- 
voked,  canceled  and  recalled  asabsolutdjvofd 
and  of  no  effect  in  law,  and  that  tbe  allied  sale 
and  converaECe  of  property  Eitnate  in  mirisou 
Conntf ,  iusBisBlppf,  br  said  Mrs.  Doiaej  to  de- 
fendant, en  Oie  Imb  February,  1879,  and  in  w- 
(Muo  set  forth  in  Exhibit  C,  be  canceled  and 
annulled  aa  abaolalelr  void  asd  of  no  effect  in 
law,  in  so  far  as  either  laid  wiU,  decree  or  pro- 
bate, decree  of  poaaeesion,  or  aale,  in  anj  man- 
ner to  be  pleaded  by  defendant  as  recognizing 
him  as  testamenlarr  heir  and  universal  l^slee 
of  said  Sarah  Ann  Doteey,  or  as  a  muniment  of 
title  or  legal  bar  against  your  oralora  or  their 
co-heirs  aa  her  legal  and  aole  beira,  and  as  such 
entitled  to  tbe  ownenblp  and  poaaesaion  of  all 
and  aingolar  tbe  propei^  belonging  to  ber  es- 
tate, aim  whlcb  in  anv  manner  nas  come  Into 
tbe  poaseaalon  of  said  defendant,  either  as  agent 
ortnutee. 

And  that  It  be  further  decreed  that  said  de- 
fendant come  to  a  full  and  fair  account  of  all 
and  singular  hia  acta  and  dolnga  of  his  agent^ 
under  the  said  act  of  procuration  of  Hay  10, 
1818;  and  that  it  be  decreed  the  defendant  fui^ 
niSh  to  thia  honorable  court  a  full  and  detailed 
statement  of  all  properties,  real  and  personiil, 
of  aaid  Barab  Ann  Doiaey,  which  came  Into  bis 
possesion  or  under  bis  control  and  mansgement 
aa  ber  agent,  or  of  wUcb  be  baa  taken  possea- 
^n  under  and  by  virtue  of  said  alleged  will  or 
■aid  decrees  of  the  aeoond  district  court  of  July 
10.  187S,  or  mid  aUeged  aale  of  February  19, 
1870. 

And  tbat  It  be  further  decreed  that  said  defend- 
ant at  once  surrender  unto  oretota  and,  Ifaode- 
sired  by  them,  tointly  wltb  their  coJieits,  the 
poBseauon  of  all  said  property,  Including  all 
books,  papers,  evidences,  title  aeeds,elc.  .which, 
belowuig  to  said  estate,  at  any  time  dnce  Hay 
10, 1OT8,  &as  come  into  hie  possession. 

And  U>at  defendant  be  perpetually  enjcdned 
and  restrained  by  tbe  decree  of  Ibis  court  from 
aetdng  up  or  pleading  said  alleged  wOl,  said  de- 
cree m  probate,  said  decree  tn  poaseadon  and 
said  act  of  aale,  or  any  title,  rij^t  or  claim 
thereunder,  against  your  onion  as  next  of  kin 


make  a  full  afidtraedtsooveryaDddiaclosaKid 

^fhl^rifiPpTwingallaiwIalwgnlar^  *l— llSIISai  IMH 

"*  ~ "" —  apfiertalidng  ti '^■' 


ant  maybedeaeedtocometoanaccoanlvtt 
your  oralon,  to  be  taken  t^  and  under  the  di- 
rection and  decree  of  this  hooonbte  omit,  (f 


agency  assumed  In  him  under  tbe  act  of  bd- 
curatbn  of  May  I<^  1878,or  as  trustee  smce  Jin. 
Dcta^a  death,  and  to  pay  over  to  ontm  wttf 
shall  be  found  due  to  them  by  defendant  spoa 
the  taking  of  said  accouoL" 

To  thia  bin  tbe  defendant  bdow  Bled  ■  d^ 
morrer,  which  demurrer  wm  — itii'»*^  nd  > 
decree  rendered  dismissing  tbe  bill  witboot  liRj- 
Qdice,io  leverHC  which  this  appeal  is pfuteLTiM. 

One  of  tbe  main  objecta  of  thia  bOl  b  to  ob- 
tain from  the  defendant  an  account  of  tbe  ivb 
and  profits  received  by  bim  of  the  estate  bt- 
merly  belonging  to  Sanh  Ann  Donn  sad.  ii 
order  thereto,  a  declantlon  that  the  tegsl  tide 
(o  that  estate  la  vested  in  them  as  ha  bein  >i 
law  and  next  of  kin,  in  a  decree  that  tbe  iD^ 
will  under  which  the  defendant  claims,  sad  Ac 
probate  thereof,  are  null  and  void.  It  >•  ad- 
mitted that  tbe  defendant  is  in  poeseasiaa  ud 
that  he  bolds  adversely  to  the  appellairts:  sad 
there  is  a  pnyer  i'l  the  blD  for  a  leoonfj  d 
Ibe  poesession.  InDoreroectdoeeitdiSafna 
thenameofthebHlbi.^jipv.  AiN*,I>Hd*. 


lUity  10  recover  possession  at  real  tsnu  ■> 
b  Uiey  claimed  title,  aa  ualnat  a  iaSai 
alleged  tc  be  void  aa  agaSist  Ibon,  nsda 
h  the  defendants  were  m  poaseadon,  ud 


tn  equity  to  recover  possession  ctf  res!  estate  lo 

which  uiey  r'-' — '  *'*'- '— *  -  *"•"•! 

sale,  alleged 

which  thedt  .     _.         _._ 

al«>  for  an  account  of  rents ,___ 

court  refused  to  entertain  tbe  ^ayer  fottheR- 
coveiT  of  tbe  poaseaalon,  on  Ibe  nound  thu  tke 
nmedy  of  tbe  cofflplainanis  at  law  wia  {M 
and  adequate.  It  was  urged  that  Ow  bill  «eald,  ' 
nevertheless,  lie  for  the  account  To  tUs  J'' 
Jiutiee  Campbell,  delivering  tbe  optnin  <f  Ac 
court,  lepHnl  as  follows; 

"Nor  can  tbe  court  retain  tlu  bill  under  «  1 
Impression  that  a  court  of  chancery  ii  bdK  j 
adapted  for  the  sdjustment  of  Ibe  aecnotd  fv 
rents,  profits  and  unprovonenta.  Hk  ink  a 
tbe  court  is,  that  wMn  a  anit  for  the  leocnvT 
of  tbe  possession  can  be  property  btoogUta ' 
'  '  equity,  and  a  atena  la  '"  "  "^ 
II  direct 


court  will  oi 


!ct  an  account  ai 


a  bSe«> 


pOBBesdon  wblcb  he  can  enforce  at  )».■'.}* 
light  to  the  rents  and  proflta  iaalsoah^n^i 
and  muBt  be  enforced  in  tbe  aame  }uri9dk«ii«- 
The  instances  wbore  bills  for  an  seeoiA  " 
rents  and  prodts  have  been  malntalnf^  are  tbosc 
In  which  spedal  Rounds  have  been  aisttd  to 
show  that  courts  d  law  could  not  give  ■  [dsii. 
adequate  and  complete  temedy.  Wo  iafig 
exist  where  a  parson  who  bad  been  mcccn* 
at  law  has  been  allowed  to  flle  abOlfcranK- 
Gouot  of  rents  and  ptoBts  during  Oe  Urti^ 
possession  held  agauist  bim,os  u  wUd  w 
complexity  of  the  account  bM  afloricd  ■  na- 
tive for  tbe  Inlerpoaltloa  of  aooort  of  daamT 
to  dedde  the  title  and  to  adjust  Ibe  accoaL 
This  caae  vraa  cited  and  Ha  doctrine  ^vn™ 


189^12  rXXVI..  976-868]. 

ji  the  ptetoot  tdO,  no  drcumsteDCM  ira  al- 
Iwed  toexcept  the  cose  from  tbe  genenl  rok. 
The  deTeadADt  did  oot  soBtaln  lowarda  the  com- 
plainants at  an;  lime  anj  relation  of  trust  and 
confidence;  he  was  not  their  agent;  and  any 
rigbt  which  tlMj  can  asMrt  agdust  him  for  the 
rents  and  proflta  of  the  estate  la  altogether  de- 
pendent upon  thdr  title  to  that  ealat^  and  can- 
not arias  ontQ  that  baa  been  eslatdlabed.  Tbe 
title  which  the;  aiKrt  to  that  is  not  an  equita- 
ble, but  a  legal  title,  aa  heiis  at  law  and  next  of 
kin  of  Sami  Ann  Doney,  and  is  to  be  estab- 


IB  awe] 

.      ^  >und,  thi 

._a)  be  supp^ted  tot  the  aocoimt  as  prajed  for. 

It  la  contended,  however,  for  the  appeUants 
that  the  bill  ought  to  have  been  maintained. for 
tbe  purpose  of  decreeing  the  invalidity  of  :he 
will  of  Mrs.  DorsCT  ana  annulling  the  probate, 
ao  far  at  least  as  It  gave  effect  to  the  will  as  a 
muniment  of  title. 

It  ia  well  settled  that  no  such  JuriBdiction  be- 
longs to  the  drcuil  courts  of  the  United  States, 
aa  courts  of  equity;  for  courts  of  equltj,  aa 
such,  by  virtue  of  tlieirgsnersl  authonty  to  en- 
force equitable  rights  and  remedies,  do  not  ad- 
mini«tcT  relief  in  snch  cases.  The  auestioo  In 
this  aspect  was  thoroughly  considerea  Bndflnal- 
)t  Kttled  by  the  deculon  of  this  court  in  tbe 

XXIL ,  6M].  It  was  elaborately  considered  and 
Unally  determined  tn  England  I3T  the  House  of 
LonJa  in  the  case  of  AUm  v.  MePhentm,  1  H. 
of  L.Cas.,191.  Intbatcountry.itwaaundoubt- 
edl;  the  practioe  of  the  courts  o(  chance^  to 
entertain  bills  to  perpetuate  tbe  testimony  of  the 
witnesses  to  a  wul  devising  lands,  at  the  suit  of 
the  deviaee  against  the  heir  at  law,  it  being  al- 
leged that  tbe  latter  disputed  its  validity;  and 
thii,  as  Blockstone  says,  8  B1.  Com.,  ISO,  "is 
what  is  usually  meant  by  proving  a  will  in 
chancery."  Itualsotroe,  that  a  bill  In  equity. 
In  the  nature  of  a  biU  of  peace,  or  quia  Umit, 
would  lie  at  tbe  suit  o(  a  devisee  wainst  the 
heir  at  law,  hi  which  the  validity  of  the  will 
having  been  soslained  by  the  veraict  of  a  jury 
OD  tlw  trial  of  an  Issue,  devitat/it  oet  non,  a  de- 
cree Dil^t  be  passed  establishing  the  will  and 
tbe  title  of  the  devisee  under  [t,  and  perpetual- 
ly enjtdning  theheirat  law  from settingup any 
ctaimoftitfeagahutiL  8tory,£q.Jur.,  section 
1447.  The  b«r  at  law,  it  was  fonneriy  held, 
was  not  entitied  to  file  such  a  bill,  for  be  could 
bring  hb  action  of  ejectment  and  thus  hnd  his 
lemedy  at  law;  although  snch  a  bill  would  be 
enI«TtaiiKd,  If  twt  objected  to.  or  if  there  were 
aay  impedimenta  to  the  proper  trial  of  the  merits 
00  aach an  action.  BoolUv. Bla7tdM,t9Ym., 
4M.  The  modem  hile  is  "that  the  usual  and 
genenlly  more  convenient  practice  is  to  enable 
uw  heir  to  procMd  br  ejectment,  but  that  it  la 
open  to  the  court  to  oirect  an  issue,  if  from  any 
^uae  that  course  appears  dcsirab1&"  Boytfw. 
Ht»ibar<Mgh,  6  H.  of  L.  Cos.,  1-42.  The  man- 
tfeat  gniujid  on  which  courts  of  equity  In  En- 
glaixl  proceeded,  in  declining  the  junsdictlon 
U  question  was,  that  as  to  wills  of  personalty, 
tbe  jurisdiction  of  courts  of  probate  was  exclu- 
sive, and  thai  as  to  devtoes,  tbe  remedy  at  law 
1M  U.S. 


,. time  anterior  to  tbe  adoption  of  the 

Oonetitution,  the  aune  diatinctlixi  of  Jnrlsdio- 
tion  baa  existed,  all  probate  and  teatamentary 


dons,  or  a  special  Jurisdiction  over  them  hav- 
ing been  vested  in  courts  having  jurisdiction 
also  over  other  subjects.  For  leasons  growing 
out  of  our  policy,  whidi  lubjected  real  estate 
equally  with  personalty  to  tbe  payment  of  debts, 
and  in  other  respecta  freed  it  from  feudal  fet- 
ters, the  probate  Jurisdiction  was  extended,  but 
with  vaiying  eflect  In  different  8tates,over  wills 


ty.    ] 
that  I 


remediea  of  heirs  at  law  to  contest  Ihm  validi* 
But  It  was  almost  universally  recognized 
no  wiU  could  have  effect,  tor  any  purpose, 
until  admitted  to  probate  and  record  by  the  lo- 
cal authority,  although  In  some  Btatea,  while 
the  orignal  probata  was  conclurive  until  set 
aside,  for  allpurposes  and  as  to  all  penons.  In  ...., 
others  it  was  conclusive,  while  in  force  at  all,  l**«i 
only  as  to  penonalty  and  for  the  purposes  of 
administration,  and  not  aa  a  muniment  of  title 
as  to  devises.  In  States  where  it  is  held  to  have 
a  conclusive  force,  formal  modes  are  prescribed 
of  contesting  tbe  validity  of  the  insteument  as 
a  will,  and  of  the  regularity  and  legallnof  the 
probate,  by  suits  regularly  Institute  soMly  for 
tiiat  purpose,  and  inter  porta;  but  such  pro- 
coemn^  are  generally  regarded  aa  the  exercise 
of  proMte  Jurisdiction,  even  If  admioiatered  In 
courts  other  than  that  of  niglnal  probate,  but 
the  Judgment,  aa  in  other  cases  inter  parUt, 
binds  only  parties  and  privies.  In  those  States 
where  the  probate,  although  conclusive  while 
In  force  as  to  personalty  uid  for  the  purposes 
of  administration  mere!}',  is  only  prtma  faeit 
evidence  where  the  will  la  relied  on  as  a  muni- 
ment of  title  to  real  estate,  Ita  validity  may  be- 
come a  question  to  be  tried  whenever  and  wher- 
ever a  llugation  aHpes  concemlng  real  propertv. 
the  title  to  which  is  affected  by  it,  Just  a 


them.  lo  a  State,  of  which  New  York  is  an 
example,  where,  by  its  law,  its  own  courts  of 
general  dvll  Jurisdiction  are  authorized  thus  In- 
cl^tdtallj  and  collaterally  to  try  and  determine 


ty,  there  can  be  no  Question  but  that  the  Circuit 
Courts  of  the  United  States  ml^t  have  Juris- 
diction of  such  a  suit  bv  teaaoik  of  the  dtlzen- 
ahlp  of  tike  panic],  ana  in  exercising  it  would 
be  authorized  and  required  lo  determine,  as  a 
court  administering  tlie  law  of  that  State  the 
same  questions.  £nd  where  provision  Is  made 
by  tbe  laws  of  a  State,  aa  Is  the  case  In  many, 
tor  tiring  the  question  of  the  valldltv  of  a  will 
already  admitted  to  probate  t^  a  Utigation  be- 
tween parties  in  which  that  is  the  sole  question, 
with  tbe  effect.  If  tbe  Judgment  shall  be  in  the 
negative,  of  rendering  the  probate  void  for  all 


purpoaes  as  between  the  partUa  and  thoae  In 
privity  with  them.  It  may  be  that  the  court*  o' 
tbe  United  States  have  jurisdiction,  under  a 


isttng  provisions  of  law,  to  administer  the  rem- 
edy  and  establish  the  right  la  a  case  where  tlM 
controversy  is  wholly  between  citizens  of  dtf- 
f  erent  State*.  The  judicial  power  of  the  United 


DigtizedbyGOOgle 


48&-3(H 


Sdfreuk  Codbt  or  thb  Uiiited  Statu. 


[497]  SUitea  extends,  by  tbe  lernu  of  the  Constltu- 
Uon,  "to  controvenles  between  citizeiu  of  dif- 
ferent Stateai"  and  on  the  mppoddon,  which 
b  not  admitted,  that  thia  embracea  only  such  as 
arise  In  cases  "in  law  and  equity."  it  does  not 
neceesarllj  exclude  those  vmch  may  involve 
the  exercise  of  Jurisdiction  in  reference  to  tbe 
proof  and  ralidity  of  wills.  The  original  pro- 
bate, of  cooTse,  U  mere  matier  of  state  reguU- 
tioik,  and  d^wnds  entirely  upon  the  local  law; 
for  it  Is  that  law  which  confers  the  power  of 
making  wills,  and  prescribes  the  conditions 
upon  which  alone  they  may  take  effect;  and  as, 
by  (he  law  in  all  tbe  States,  no  instrument  can 
be  effective  as  a  will  until  proved,  no  rights  in 
relation  to  It,  capable  of  oeing  contested  be- 
tween parties,  can  arise  until  preliminary  pro- 
bate has  been  first  made.  Jurisdiction  as  to 
wills,  and  their  probate  as  such.  Is  neither  in- 
cluded In  nor  excepted  out  of  the  ^rani  of  ju- 
dicial power  to  the  courts  of  the  United  States. 
Bo  far  as  It  is  ax  parU  and  merely  administra- 
tive, it  la  not  conferred  and  it  cannot  be  exer- 
cised by  them  at  all  until,  in  a  cose  at  Inworin 
equity,  Its  exercise  becomes  necessair  to  settle 
a  controversy  of  which  a  court  of  the  United 
Slates  may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties.  It  has  been  of  ten  do- 
cidetl  by  this  court  that  the  terms  "law"  and 
"equity,"  as  used  in  the  Constitution,  although 
Intended  to  mark  and  fix  tbe  distinction  be- 
tween  the  two  systems  of  Jurisprudence  aa 
known  and  practiced  at  the  time  of  its  adop- 
tion, do  not  restrict  the  Jurisdiction  conferred 
by  It  to  tbe  very  rights  and  remedies  then  r" 
ognized  and  employed,  but  embrace  as  well, 
only  rights  newly  created  by  Statutes  of  the 
States,  as  in  cases  of  actions  for  tbe  loss  o — 

sioned  to  survivors  by  the  death  of  a  pel 

caused  by  the  wrongful  act,  neglect,  or  default 
ofanotber,a  Cb.  v.Ifftitfcm,  18  WaU..  287'"" 


edies  to  t)e  administered  In  the  courts  of  tbe 
United  States,  according  to  the  nature  of  the 
case,  eo  as  to  save  to  suitors  the  right  of  trial  by 
Jury  in  cases  In  which  tbey  are  entitled  to  it 
according  to  the  course  and  analogy  of  the  com 
monlaw.  £b parte A^i^,103U.S.,647[XXVI. 
12001;  Boom  Co.  v.  PatUmon,  98  U.  8.,  406 
rXXV.,207]. 

In  ffyito  V.  StoiM,  20  How. ,  170-170  [«1  ^.  B. 
XV.,874, 876],  It  was  said  by  J/>.  JiuhMCamp^ 
rASfii  ^>^'  deliveriDg  its  opinion, that  "Tbe  court  has 
^  -'  repeatedly  decided  that  the  jurisdiction  of  Uie 
courts  of  tbeUnited  Slates  over  controversies  be- 
tween citizens  of  different  Slates  cannot  be  im- 
paired by  the  laws  of  the  States. which  prescribe 
tbe  modes  of  redress  in  their  court«,or  which  reg- 
ulate the  distribution  of  their  Judicial  power. ' 
In  Payn»  v.  Hook.^  Wall.  ,42fi  [74  U.  B.  ,XIX. , 
aao].  It  was  decided  that  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States,  in  a  case  for 
equitable  relief,  was  not  excluded  becauae,  by 
tbe  laws  of  the  Stale,  the  matter  was  within  the 
exdudve  jurisdiction  of  ils  probate  courts;  but, 
as  in  all  other  cases  of  conflict  between  juris- 
dictions of  Indenendent  and  concurrent  author- 
ity, that  which  has  first  acquired  possesion  of 
the  ra.  which  Is  the  subject  of  thelltl^tion,  is 
entitled  to  administer  it  WiUiami  v.  Benedict, 
S  How.,  107;  BtJik  v,  Horn,  17  How..  160  rC'' 
U.  a.  XV.,  71];  TonUy  v.  LawnOer,  81  Wdl. 
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2T0  [88  U.  S.,  XXn.,  5381;  TagU/r  v.  Gmjf. 

"  Bw.,  B8S  [81  U.  8  ,  SV-,  HK8];  ftw~M 

rwe,  24  How.,  464  [66  U.  S..  SVL,  TOO]; 

T.  Pav^,  14  W^,  259  [81  D.  8.,  £L. 

_.  rassaidby thlscourtinOoinaiv.nimltiv 
92  U.  8.,  10-18  [XXm.,  624-^,  Mr.  Jn^if 
Field  delivering  its  opinion,  that  *'  The  C<»5ti- 


of  different  States,  to  which  tbe  jndidal  powe 
of  the  United  States  may  tieexlended;  andCoa- 
^ress  may,  therefore,  lawfully  provide  for  hflnt- 
ing,  at  tbe  option  of  either  of  the  parties,  ill 
such  controversies  within  the  jurisdictitm  of  die 
Federal  Judldary."  And,  referring  tothenal- 
of  suits  which,  aaln  that  case.  Bought  toift- 
.  tbe  probate  of  a  will  and  adjudge  it  to  be 
invalid,  the  court  further  said  (p.  20);  "And  if 
by  the  law  obtaioingin  the  State,  custoroaiyoc 

lory,  they  can  be  maintained  in  a  elalt 

■;  wtiatcver  deainiation  that  court  may  bear. 


e,  on  the  one  side,  citizens  ot  Louisiana;  sod 
1  the  other,  citir^ns  of  other  States." 
As  that  was  a  case  In  whidt  the  sole  qiKstkn 
decided  was  tbe  right  of  the  defendant  to  te- 
move  the  cause  from  the  stale  court  to  the  Cir- 
cuit Court  of  the  United  Stales,  under  the  Ad 
of  March  2,  1SG7. 14  Slat,  at  L.,  558,  it  was  as- 
sumed, and  not  decided,  that  tbe  said  idii 
brought  in  the  state  court  was  one  which,  un- 
thc  laws  of  the  Sl^e,  its  courts  were  in- 
iliorixed  to  entertain  for thepurpoae of  gnnt- 
ing  tbe  relief  prayed  for.     Tne  point  decided 
was,  that  if  it  were  it  might  properly  be  tnas- 
fcrred  to  a  court  of  the  United  States. 

It  remains,  therefore,  in  the  present  case  to 
inquire  whether  the  complainants  are  entitled. 
"~  ler  the  laws  of  Louisiana,  to  draw  in  que» 
i,  in  this  mode  and  with  ■  view  to  the  decree 
sought,  the  validity  ot  ilie  will  of  Sarah  Ann 
Dor«ey  and  tbe  integrity  of  Its  probate. 

An  examination  of  the  deciaions  of  the  Su- 
preme Court  of  Louisiana  on  the  subject  wiB 
discloiie  that  a  dislinction  Is  made  in  reference 
to  proceedings  to  annul  a  will  tuid  its  proiWe, 
according  to  the  objects  to  be  accomplished  by 
tbe  Judgment  and  the  relation  of  the  panics  lo 
the  subject.  If  tbe  adminlatTBtion  of  Ute  idc- 
ccssion  is  incomplete  and  in  JUri,  and  tbe  ob- 
ject is  lo  alter  or  affect  its  course,  tbe  applici- 
tlon  must  be  mode  te  the  court  of  ptobiM. 
which,  in  that  esse,  has  Do^ession  ot  tbe  tait 
Ject  and  exclusive  juriscUction  over  it  U.  on 
the  other  hand,  the  succesdon  haa  been  ckmei. 
or  has  proceeded  ao  far  that  the  parties  entitled 

under  the  will  have  been  put  in  j"  "~ ' 

e  estate,  Ihen  tbe 


their  ri 


cation  in  the  courts  of  general  jurisdiction,  in 
which  the  legal  title  is  asserted  as  against  tbe 
will  claimed  to  be  invalid,  making  an  issue  in- 
volving that  question. 

In  ffDonogan  v.  Knox.  H  La..  884,  the  S* 
preme  Court  of  Louisiana  said;  "It  appean  then 
that  the  Jurisdiction  of  the  courts  of  probate  is 
limited  to  claims  against  suc«esaiona  for  mon- 
ey, nnd  that  all  ehilms  tor  real  propern  apper- 
Xaxa  to  tbe  ordinary  tribunals  and  are  aeoM  u 
courts  ot  probate.  The  plaintlfl  In  this  case  wm 
therefore  compelled,  in  mine  for  the  pnpetty 
10»  I'.S, 
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of  the  (ucccsston,  lo  seek  redrem  In  the  district 
-.  coon,  and  whether  the  attacked  the  wUl,  or  the 
"'     defeoduit  ael  it  up  as  hla  title  to  the  propertr, 

U^  court  having  cogniiance  of  the  subject  1 ' 


protMie  and  ait  order  elTenforltaezecutioD.Tet 
theae  are  only  preUmincuy  proceeding*  tieoe»- 
•017  for  the  admlnlstrBtioii  of  the  estate,  and 
not  a  jndgmeDt  binding  on  thow  who  are  not 
partiea  to  aeta.  When,  therefore.  In  an  action 
of  revendlcation  ■  testament  with  probate  be- 
comM  a  nibject  of  oontrorersj,  it  will  surely 
not  be  coDtttided  that  a  court  of  ordinary  Juris- 
diction, havlDg  cognlzanoe  of  the  prind;«l  mat- 
ter, shall  suspend  Its  proceedings  untQ  another 
court  of  Ihniied  power  shall  pronounce  upon 
tbeauhject;  forln  that  case  the  ordinaiyconrU 
woold  submit  to  another  tribunal  the  decision 
of  the  nuin  question  tn  (be  catwe,  without  right 
of  trial  b;  Juij,  and  would  have  Uttir  ela*  to 
do  than  lo  comply  with  its  decree," 

In  Bobtrtr.  Auttr.lT  Im.,4,  the saLiO  comt 
i«id:  "  On  the  queatioa  of  Jurisdiction  arising 
from  the  state  of  the  case,  we  understand  the 
distinction  repeatedly  made  b;  this  court  to 
be  that  whenever  the  vaUdity  or  legality  of  a 
will  is  attacked  and  put  at  wiue  (as  in  the  pres- 
ent case)  at  the  time  that  an  order  for  its 


▼ioua  to  the  heire  or  legatees  coming  into  pos- 
•nalon  of  the  estate  under  it,  courts  of  probate 
alone  have  Jurisdiction  to  declare  it  void,  or  to 
any  that  ft  shall  not  be  executed.  This  is  the 
porpoit  and  extent  of  the  decision  In  the  case  of 
Zmc^ft  T.  AiMUtHV,  S  Ia.  887;  C.  of  Pr.,  art. 
924,  section  1.  But  when  an  acUon  of  revendi- 
otjoo  blnstltutedt^anheir  at  law  againatthe 
let  amen  tary  heir  or  univetaal  legatee  who  baa 
been  put  In  posaeasfoo  of  the  estate  and  wbo 
seU  op  (he  will  as  hla  title  to  the  property,  dis- 
trict courts  are  Um  proper  tribunals  in  which 
•och  snita  must  be  Drought  [Jfoufo  r.  Pi«rre\ 
a  Mart.  OH.  8.),  263  (Sharp  y.  Kncx]  2  Ia.  38; 
((TDoTtoifan  t.  £nocJll  La.  8S8." 

In  Bachat  v.  Racfial.  I  Bob,  (La.)  116,  it  Is 
abo  said:  "We  cannot  consider  the  question  of 
juriadicdoD  as  an  open  one.    The  doctrine  is 


which  U  is  held  or  the  defendant  sets  it  up  as  his 
title  to  theproper^  claimed,  the  courtsof  ordi- 
nary  Jurbdlctlon  before  whom  theprlncipal  mat- 
(er,towlt:theacttoiiofreTeiidl<  -^    ■  • 

miatof  n 

tbewJUw , ._. 

proceedings  had  in  the  court  of  probate  for  the 
settlement  of  (be  estate,  such  aa  the  probate  of 
the  wQl  and  the  order  given  for  its  execution, 
cnnnat  have  the  effect  contended  for  by  the  ap- 
pellant; they  cannot  be  considered  as  a  Judg- 
■neat  binding  on  the  plalndfls,  who  were  not 
pwHea  to  them." 

In  StuxMiiottaf  l>iipt«mU.  Id  Bob.,  IBS,  itis 
aakl: 

"  Tbia  court  has  often  held  that  the  admis- 
don  of  a  will  to  probate,  and  the  order  given 
for  tt*  execntloo,  are  only  prelimlnaiy  pnx«ed- 
inga;  oeoBMary  for  the  admioistratlon  of  the 
CMaie.  and  do  not  amount  to  a  Judgment  binding 
ca  tboae  who  are  not  parties  thereto."  To  the 
same  aflect  are  8it€ctmiim  o/Dupug,  4  La.  Ann. 
IMC.  B. 


^tioner  hunself  shows  that  the  defendant  hoi 
the  property  claimed  from  him  under  a  will  and 
confirmatoiy  act,  which  she  seeks  to  set  aside. 
This  she  cannot  eflect  except  In  a  court  of  ordi- 
nary Jurisdiction,  f. «. ,  in  (he  district  court. " 
In  Hooveft  Sueeation  v.  Fork,  80  La.  Ann.. 
-12,  the  suit  wastimplyloannulawiU,  and  the 
probate  of  a  will,  and  to  have  certain  persons 
plaintiff  declared  heira  and  entitled  to  Uke  aa 
such.  This,  it  was  declared,  was  purely  a  pro- 
bate proceeding  and  cognizable  alone  by  the 
porishcourtinwhichthesuocestioQwasopened- 
"[(waa  a  matter  Inddenlal  to  the  opening  and 
st.ttlement  of  the  auccessloo . " 

And  the  same  principle  governed  the  dedalon 
in  ftoM'ni'  V.  Btatitifi  Baeettiion,  80  La.  Ann.. 
1S88.  That  wa*  an  applicaiion  In  the  probate 
court  on  the  part  of  forced  heirs,  demanding 
that  thdr  rights  as  such,  known  under  the  law 
of  Louisiana  as  their  Ugitime,  of  which  their 
ancestor  could  not  depnve  them  by  his  testa- 
ment, should  be  recognized,  so  that  they  might 
receive  their  share  of  the  succession.  The  ef- 
fect of  allowing  H  would  be,  not  to  annnl  or  in- 
vslidi^e  the  wul,  but  merely  to  displace  It,  in 
the  admlnistiatlon  of  the  succeadon,  to  the  ex- 
tent required  by  their  indefeadble  interest  In  it. 
It  wia  objected  to  the  jurisdiction  of  the  court 
that  the  succession  had  been  cloaed  by  a  prerloua 

tidgment  sending  the  widow  and  testamentaiy 
elr  into  posaesBion;  but  the  exception  was  over- 
ruled on  the  ground  that  the  suitwasof  probate 
Jurisdiction. 

In  OOsonT.  Doaiay,  83  La.  Ana.,  059,  an  ac- 
tion to  annul  a  wiU,lt  was  held.mlght  be  brought 
Id  the  parish  court,  altbougb  the  succession  had 
beea  closed  b/ a  delivery  of  the  property  to  the 
instituted  heir.  The  rule,  as  laid  down  in  ibi«r( 
V.  AUier,  17  Ia.,  IB.  was  cited  and  approved, 
but  was  held  not  to  apply.  Tbe  reason  was  given 
In  these  words:  "  Here  no  action  of  revendlca- 
tion  was  Instituted,  but  simply  a  suit  for  the 
nulli^  of  the  wilL  There  ia  no  prayer  for 
ejectment  or  that  plaintiffs  may  be  put  Into  or 
quieted  in  their  possession  of  property  claimed 
under  the  will." 

By  the  law  of  Louisiana,  G.  of  Pr..  art.  4,  a 
real  action  is  given,  which  relates  to  claims  made 
on  Inunovable  property,  or  to  the  Immovable 
righla  to  which  they  are  subjected,  tbe  object 
of  which  Is  the  ownership  or  the  poasesidooof 
such  property,  and,  when  prosecuted  by  one 
having  the  title  against  tbe  person  In  poneasslon, 
is  called  the  petitory  action,  and  is  the  proper 
action  for  the  recovery  of  an  universality  of 
things,  such  as  an  inheritance.  C.  of  Pr.  art. 
12.  It  is  an  action  of  revendlcatlon,  C.  of  Pr. 
art.  48,  and  Is  the  proper  one  to  be  brought  for 
the  purpose  of  asserting  tbe  I — '  *'■' — ■*  "~ 
sequent  rigbt  of  possession  ol 


_  probate,  as  Is  abundantly  shown  by  tbe  dta- 
tlons  already  made  from  the  deciaionsof  the  6u- 

Sreme  Court  of  LouislaDa.  We  oitertain  no 
oubt  that  this  action  can  be  brought  in  a  proper 
case  as  to  parties  in  the  Circuit  Court  of  the 
United  States. 

The  Louisiana  Code  of  Practice,  art.  560,  X 

»eq.,  provides  for  an  action  of  nullity,  whereby 
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deflnitive  todnnenta  mar  be  reWsed,  set  aside, 
or  KTened,  wblcb  may  proceed  eiUier  on  like 
rnmndof  rices  (d  form  or  npoo  the  meriti,  ae 
taat  the  Jadgmentwasobtained  through  frand, 
and  IsBBepaxateaction,  commenced  by  petltl'Hi, 
the  advene  partiea  being  cited  as  in  other  mita. 
.  TUb  actioii,  with  refeioDce  to  the  juiiadkdoii 
of  the  courts  of  the  UnUed  States,  was  the  Bnb> 
lect  of  consldeiaaon  tn  Bortvw  r.  EutUm,  W 
U.  8,80  [ZXT.,407];  but  the  present  is  not 
an  action  of  that  description,  fyr  the  leBet 
prayed  for  Is  a  recovery  of  the  possesdon  of 
the  inherttance,  which,  we  tiave  seen,  most 
be  prosecuted  in  an  action  of  revendlcation. 
Whether  the  probate  of  a  will  Is  a  definitive 
Judgment  which  can  be  the  sabject  of  an  action 
of  nulli^  under  these  piovisioiia  of  the  Code 
of  Practice.  Is  s  question.theref  ore,  which  we  are 
not  called  upon  to  discnss  or  decide.  The  case 
of  Odnn  v.  Fuenlt*,  OS  D.  8.,  10  [XXIH., 
634],  was  such  an  action  of  nullity,  but  as  be- 
fore remarked,  the  point  decided  In  that  case 
was  not  that  it  would  lie,  according  to  the  law 
of  Louimana,  but  that  if  it  woul<i  Ue  In  the  state 
court  it  was  removable  to  tiie  Circuit  Court  of 
the  United  Statce,  because  it  presented  a  con- 
tioveisy  wholly  between  dtiieus  of  different 
States. 

The  preHut  salt  is  not  an  action  of  nullity, 
because  it  prays  for  the  recovery  of  posaeasion 
of  the  inheritance,  to  which  the  appellants  claim 
the  le«d  title  as  heirs  at  law  of  8uah  Ann  Dor- 

S'.  lliat  claim,  as  has  beoi  shown.  Is  prop- 
y  the  subject  of  an  action  of  revendication, 
wluch  furnishes  a  pUn,  adequate  and  complete 
remedy  at  law  and,  consequently,  coustltuteaa 
bar  (o  the  prosecution  of  a  bill  in  chancery. 

There  is  nothing  left,  therefore,  as  a  ground 
of  support  for  the  present  bill,  except  so  much 
of  the  case  made  by  it  as  rests  upon  the  prayer 
for  the  cancdladon  of  the  sale  and  conveyance 
of  the  Beauvoir  estate  by  Hn.  Doney  in  her  life- 
time.    That  relief  is  claimed  hi  part  on  the 


circumstances  as  detailed  to  forbid  such  a  trans- 
action between  the  wrties,  and  the  chiuves  of 
actual  fiaud  and  undue  influence  af^licable  to 
this  sale,  considered  as  detached  from  the  rest 
of  the  case,  are  not  of  such  character,  even 
when  admittod  by  the  demurrer,  as  in  law  would 
tS04]  justify  a  rescission.  And  as  the  case  for  relief 
as  to  this  sale  is  not  made  bidepeodently,  but 
only  as  part  of  the  whole  case  mtended  to  be 
presented  by  the  hill,  we  conclude  that  It  must 
fail  with  the  lesL 

The  demurrer  vras  rightly  sustained  and  the 
bill  properly  dismissed. 
Tm  done  U  affirmed. 
Tmecopy.  Test: 

JameaU.MoKcnney.rierk.Sup.  Coort.  U.  8. 
CIted-lU  U.  &.  78,  4IK. 


EUZABETH  M.  TOWXSEND.  Appt.. 

JAMES  T.  LITTLE  n  at 

(BeeR  CL,  Beportor^  ed„  BM-SU.) 

OotutntetiMn 


i^rvetiw  notietbti  wmttMon — rtquitUta  i 
jmrduutr  for  tahtt — terntorial  tarn. 


'KMslIed  hostMiid,  the  apparoitoi 
w  sooh  paaeakiDoI  the  proparf  ■ 

Ive  notloa  to  a  bona  jUU  pi 

sbe  mav  bave  thereto  bj  V 

meat  iritfa  the  owner. 

_jsa= 

lomlanHMnnit: 
and  DBeqatnou 


C  A  piudiaser  (M- a  valuable  ooDBidci  atloii,  vltt- 
out  DOiioe  of  a  prior  equltat>le  rlaht,  obtalnlsg  at 
lOKBl  estate  at  (be  time  othispurolnae,  taeadtM 
to  priority  Id  eanii^  ai  well  aa  at  law. 

1.  TheAotoflhelanrltorlal  {.esWatoient  Utik, 
provMliur  for  the  eODvejance  to  oooupan&  t7  Oe 
inyor,  of  lands  Inclndea  Id  the  town  Hte,  did  do*  ~ 

noteontrolledtq 


Statement  of  the  case  by  Mr.  JuMtia  Woods: 
By  an  Act  of  Congress  pssred  Maidi  8,  IWI. 
entitled  "An  Act  for  the  Keiief  of  the  Inhitsl- 
ants  of  Cities  and  Towns  upon  the  PaUie  ,„. 
Lands,"  14  Btat  at  L.,  641,  it  was  prDvided  '^^ 
that  whenever  any  portion  of  the  puUie  liodi 
of  the  United  Stales  had  been,  or  should  Iboe- 
after  be,  settled  upon  and  occupied  as  a  town 
site,  it  should  be  lawful  for  the  corporate  id- 
thorities  of  the  town  to  enter  at  the  propa  land- 
office,  at  the  minimum  price,  the  land  so  ki- 
tled  and  occupied,  in  trust  for  the  sereial  u» 
and  benefit  of  the  occupants  thereof,  acconlins 
to  their  several  interests,  and  that  the  execoiicD 
of  said  trust,  as  totbediapoealof  tbelotsotnid 
town,  etc,  should  be  conducted  under  locb 
rules  and  regulations  as  might  be  prescribed  b^ 
the  Legislature  of  the  State  or  Terriloty  id 
which  the  same  might  be  ntoated. 

In  pursuance  ofthe  anthorily  thos  grsQl^ 
the  Legialataie  of  the  Territorv  of  Utali,  bt 
an  Act  TOSsed  February  17,  i860.  Compiled 
Laws  of  Utah,  1876,  page  879,  provided  tlisi 
wheoever  the  corporate  autboritiea  of  any  tcnra 
sboold  enter  any  ^blic  land  occu[Hed  asalowa 
site,  such  corporate  authoritiea  should  give  or 


)  be  the  rightful  occupant,  or  entitled  to  the 
uccupancy  or  possesaibn  of  any  lot  or  part  tboe- 
of ,  sboold,  within  six  monlhs  after  the  fiiS 
pubBcatioD  of  the  notice,  file  in  the  pnbsie 
court  of  the  coun^  a  statemmt  in  wriliag, 
containing  an  accurate  description  of  the  psi- 
ticnlar  pwcel  of  land  in  whicD  be  might  cbim 
to  have  an  interest,  and  the  specific  rieht,itas- 
est  va  estate  tberdn  which  he  daimea  to  be  en- 
titled to  receive;  and  that  the  filing  of  a  sUtc- 
ment  should  be  consideTed  notice  to  all  penvs 
"Iwl'njpg  any  interest  in  the  lands  described 
therdn  of  the  daim  of  the  party  filing  the 
same  ;  and  that  all  persons  faiiioE  to  file  soch 
statement  within  the  time  limited  by  the  Act. 
should  be  forever  barred  the  right  <a  chFintnn 
or  receiving  such  land,  or  anv  inietest  crettsi>* 
therein,  or  in  anypnrt,  pared  or  share  tbawJ- 
in  any  court  of  law  or  equity.  The  Act  tutiha' 
provided  that  if  there  were  no  adrcfse  ckiB- 
anta  to  a  particular  lot  or  parcel  of  land,  the 
Probate  Court  should  give  notice  to  the  peno 
filing  the  statement  claiming  the  same  to  po- 
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or  deliTsr  to  the  ckrk  of  the  probate  conrt  ot 
said  county,  uiy  description  of  said  piemieea, 
or  of  mj  right,  hiteiest  or  estate  claimed  bj 
him  therein,  or  make  any  claim  as  an  occupant 
or  otherwise  to  a  conveyance  of  any  interest 
therein  under  the  town  ate  laws. 

Af  l£r  hia  pnrchaae  of  the  poesessory  riirht  to 
said  premises,  and  hefore  the  fall  of  1868,  Town- 
send  expended  in  the  erection  of  buildings  Uwr& 
on  the  aum  of  116,000.  On  October  1, 1868, 
be  borrowed  of  oefeodant.  Hooper,  the  som  of 
$5,000,  and  on  DecembOT  8,1868,  a  further  sum 
of  tS.OOO.  For  these  sums  he  executed  his  sev- 
en! notes  and  deeds  of  trust  on  the  premises 
to  secure  the  same. 

On  September  24, 1878,  the  Indebtedness  of 
Townsend  to  Hooper  on  theee  notes  amounted 
to  (19,IM)0,  and  on  that  day  be  renewed  the 
same  by  giving  Hooper  his  three  notes,  two  for 
95,000  each  and  one  for  $2,000,  due  in  one  year, 
and  at  the  same  time  executed  a  deed  of  trust 
to  trustees  to  secure  the 

On  October  10,1976,TowD3end  gave  hu  note 
to  defendant  BoberU  for  $5,000,  payable  in  one 
year,  and  secured  It  liy  a  deed  of  trust  upon  the 
e  premises.    This  note  afterwards  by  "" 


1  Uhttkd  Statkb. 
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Tlie  facts  found  by  the  court  leave  nogronnd 
for  the  appellant's  case  to  rest  on.  Whaieva 
rights.  If  any,  she  might  have  as  aninstToww- 
end,  had  he  continued  the  owner  of  the  premiMS 
In  controversy,  she  certainly  has  none  agumt 
innocent  Aim>i,ftl«  incumbrancers  and  purebH- 
ers,  without  notice  of  her  claim.  The  arrange- 
ment between  Townsend  and  tlie  appellant  wn 
a  secret  agreement  Icnown  only  to  tbemtdves 
and,  as  found  by  the  court,  they,  after  the  agree- 
ment, continued  to  Uve  together,  as  they  h^ 
previously  done.  In  order  that  the  public  might 
not  know  that  any  change  had  taken  place  in 
their  relations  to  each  other.  A  secret  agife- 
ment,  as  between  herself  and  Townsend, which 
they  puroosely  kept  concealed,  cannot  be  set  np 


or  constructive,  of  appellant's  alleged  rigbti, 
cuts  up  by  the  roots  all  claim  on  her  pert  ta 


signment  became  the  property  of  defenOcuts 
Hooper  and  Jennings. 

Alterwards.Townsend  contracted  other  debts, 
which  either  by  deed  of  trust  or  Judgment,  be- 
came liens  on  said  premises,  and  by  various  as. 
signments  the  defendants,  Hooper  and  Jeouini^. 
'  became  the  owners  and  holders  of  all  tbedebts 
secured  by  lien  on  sold  premises.  OnAprillO, 
1878,  the  sum  of  $19,425  was  due  on  the  notes 
executed  by  Townsend  to  Hooper  on  Sep 
ber  34,1878,  and  the  trustees  named  in  the 
of  trust  to  secure  tlie  same,  In  pursuance  of  the 
power  thereby  conferred,  sold  said  prei 
defendant,  Jennings,  for  $23,600,  which 
paid  and  It  was  applied  to  the  discharge  of  the 
several  liens  on  the  property  in  the  order  of 
ibelr  priority.  Jennings  dfterwards  conveyed 
an  undividea  half  of  the  premises  to  his  co-de- 
fendant, Hooper. 

During  all  their  transactions  with  Townse^iU 
the  defendants  Hooper,  Jennings  and  Roberts 
dealt  with  him,  prior  to  the  proceedings  in  the 
probate  court  under  the  town  die  law,  as  the 
sole  owner  of  said  premises,  as  against  every 
one  save  the  Unltea  States,  and  subsequently 
thereto  as  absolute  sole  owner,  without  any  act 
ual  or  constructive  notice  of  any  claim  of  the 
appellant,  and  neither  the  trustees  in  said  trust- 
deed,  nor  the  defendants  Hooper,  Jennings  and 
Itoberts,  nor  any  of  them,  had  any  notice  of  the 
claim  of  the  appellant  to  any  interest  in  or  right  to 
said  premises  until  after  the  bringing  of  this  suit. 

Upon  this  finding  of  fads,  the  district  court 
dismissed  the  bill  of  complaint  Its  decree  was 
isrried  to  the  liupreme  Court  of  the  Territory 
by  appeal,  wher«  It  was  affirmed.  The  decree 
of  the  latter  court  affirming  the  decree  of  the 
district  coun  Is  brought  under  review  by  the 
present  appeal. 

Metn.  i.  a.  BviherUuad,  Jmman  H. 
BbadAvUU,  J.  R.   JtcBriiit,    and  Arthur 


Mr.  JiuUet  Wood*  delivered  the  opinion 
the  court: 
lOli 


physical    occupancy   with   Townsend,  of  the 

R remises,  as  found  by  the  court,  was  constiuet- 
re  notice  to  the  defendants.  Hooper  and  Jtn- 


„  .  of  heralteged  rights,  and  that  they,  Iboe-  ,..., 
fore,  purchased  in  subeervienoe  thereto.  When  ■  ' 
Townsend,  In  1866,  entered  Into  possession  of 
the  premises  which  he  had  previously  bongtit 
with  his  own  money,  he  took  with  him  his  law- 
ful wife  and  the  appellant,  his  polygsmoos  wife. 
At  that  time  it  Is  not  din>uted  that  bewaithi 
BOleoccup«nt  undertheActof  CongresB.  The 
appdlant  was  no  more  a  Joint  poeseaeor  at  that 
tune  than  any  servant  or  guest  of  the  hotel.  A 
secret  i^reement  sabeequenlly  entered  into  be- 
tween Townsend  and  the  appellant,  and  pur- 
posely kept  concealed  from  the  public  by  them, 
in  not  be  held  to  change  the  natui«  of  T 


Constructive  notice  isdefined  to  be  in  Etsnsi-  , 
re  no  more  than  evidence  of  notioe,  the  pte- 
sumption  of  which  Is  so  violent  tluu  llie  court 
wilt  not  even  allow  of  lla  being  controrened. 
Ftuna-v.  Huitt,  %  Anst,  438; f MUtoitev.  frroa, 
8Hy.  &E.,7ig.  WhereposseasioniBreliediA 
-  -"vlng  constructive  notioe,  itmustbeopea 
tnamblguous,and  not  liaUe  to  be  mlSDnder- 
stood  or  misconstrued.  iSyv.  H'ifoaz,  30  Wis., 
—i;  Patten  v.  Moort,  82  N.  H.,  3S4;  BilUnstn 
WiMt,  5  Blnn.,  182.  It  must  be  suffidenUj 
tinct  and  unequivocal  so  as  to  put  the  par- 
chnser  on  his  guaidL  ButUr  t.aieMiu,  36  Me., 
484i  Wright  s.  Wood,  38  Pa.,  130;  Aww  t. 
Wmianu,  48  HI.,  871.  As  said  by  Strong.  J.. 
in  Muhan  v.  WiUiamt,  48  Pa. ,  388.  what  nukes 
Inifuiry  a  duty  Is  such  a  visible  stale  of  things  ai 
Is  mconsistentwilb  a  perfect  right  in  him  icba 

groposes  to  sell  See,  also,  iMmet  v.  8tmit,  3 
■reon,  Ch.,  4B2;  Meifedum  v.  (?ri|ffnj,  SPict, 
148;  [/Tannafcv.  7%>mtwi>nl,9 AU.,40». 

Tested  by  these  rules,  ft  is  plain  that  the 
physical  occupancy  of  the  pieniiaes  in  qnestwa 
by  Bi^llant.  as  found  by  tne  districi  couit,wM 
not  such  possession  as  to  put  a  poidtaser  m 

inquiry  and  charge  Um  with  C ' 

lice.  On  the  contrair,  view~ 
with  the  other  facts  found,  i 
mislead  him. 

The  case  of  appellant  ia,  lb«afoie,  an  attempt 
to  set  up  a  secret  trust  aa  against  bvnajUk  par 
V.  & 


i-.yCoe>^lc 


Umitkd  61ATU  V.  Jones. 


ooDdderaUoQ^witbout  notice  of  a  prior  emil- 
tabU  ri^t,  obtaining  the  legal  estate  at  the  tune 
of  bla  puichaie,  beotitledtoprioriq'ln  equitf 
■a  well  as  at  law,  according  (o  tbe  wall  known 
maxim,  that  when  equities  are  equal  the  law 
■ballprarail.     WiUiamt  v.  Jaeiton  [ania,0301; 

WiOoit^  T.  FiSMvAte,  1 T.  R.,  7W;  Oharilon 
▼.  Zow,  B  P.  Wma.,  888;  Bx  parU  Knott,  11 
Vol,  aOQ;  7VU»I«  t.  Lodoa,  8  Sm.  *  GUT., 
548;  SUne  t.  Om^.  I  BaU  A  B.,  488;  Awm 
▼.  JAuM,  1  Jtmea  A  U  T.,  Mi;  VaOiar  r. 
iAndg,  7  PeL.  2S2.  Thiib  theca•e<rfdefetld- 
anl■  Hooper  and  Jennings. 

Thea[fieUantooatends,boweTer,  tliat,  uthe 
deed,  executed  hj  Ou  Hajror  of  Salt  Lake  Cttr 
to  Townseod.wat  without  wltDeves  as  required 
}tj  the  genera]  law  of  tbo  tenitoiy,  it  did  not 
eaarey  tbe  1^  title.  But  the  Act  of  the  Tei^ 
ritorid  Legtdature,  prorldlog  for  tbe  ooDvey- 
aace  to  occupants,  dj  the  major,  of  lands  in- 
cluded in  the  town  site,  did  not  require  wit- 
nones  to  Ma  doed.  It  merely  directed  ttiat 
"  deeds  of  connfance  tm  the  same  shall  be  ex- 
ecuted I7  tbe  mayor  of  the  d^  or  town  under 
tbeseidof  thacorporatioa"  According  to  the 
well  settled  rule,  tnat  general  and  specmc  pro- 
visions, in  apparent  contradiction,  whether  in 
Ibe  itanie  or  dmereot  statutes  and  without  re- 
gard to  priority  of  enactment,  nay  subaltt  to- 
gether, the  epedflc  qualifviiig  and  supplying 
exceptions  to  the  goienl,  tnls  provirion  for  the 
execution  of  a  puUcular  class  of  deed*  it  not 
controlled  by  the  law  of  tbe  territory  requiring 
deeds  geoetally  to  be  executed  with  two  wit- 
oe«s.  Aosi  T.  WAitneg,  0  Mass.,  S80,  JRcA- 
«U  v.  Bertram,  8  Pick.,  842;  8laU  v.  Arrys- 
dvrg,  14  Ohio  Bt,  iTi;  Lemdon,  tie.,  Bailway  t. 
Waiultmrlh  Board  of  Work*  I,.  K.  8  C.  P., 
1145:  Bialiop  on  the  Written  ICaws,  sec.  112  a. 
Tlie  deed  of  the  mayor  to  Townsend  hsTlDg 
been  executed  in  conformity  with  the  special 
Act,  was,  therefore,  TaUd  and  effectual  V,  oon- 
rev  the  legal  title. 

^e  result  of  these  views  Is  tbat  tbe  appellant 
haa  biled  to  show  bervelf  entitled  lo  the  relief 
pf»yed  in  ber  bill.  The  dteru  (ff  Vu  Bupremt 
■•     Tt  tf  A*  Torrilotyc'  "■  '       -      ' 

tt<fth*IHtTiiiCoi^\ 

dUmtimed,  mutt  be  afflrmtd. 

Trot  OOpt-  Tvt.' 

Jamn  H.  UoEanner,  Qerk,  Bop.  Cour\  C 

UNITED  STATES,  F[f.  in  Brr., 


(Sea  A  C.  Beporter^  eO.,  tU-ttU 
Siffht  of  fminont  domain— contUttUionat  pro- 


-Id;  »Vtt  Amondmiiato  OmSlfUlKm  appllci 

•Mkr  (•  JW>r*IOennuMiit.an<lnaC(aSEata.    See 
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in  his  Jodgment,  Bhould  be  needed;  uid  for 
that  porpoae  lo  join  with  the  company  In  the 
appMntmentofftboardofarbttimtom  Inmak- 
Iw  their  awaid,  the  arbitratorB  were  reauired  to 
t^e  into  connderatloa  the  amount  of  money 
oIKained  from  the  sale  of  lands  ceded  by  Con- 
gres*  to  aid  In  the  constructioD  of  the  water 
commaDlcBtIon,wMch  was  to  be  deducted  from 
the  valuatioD  foond  by  them.  16  Stat,  at  L., 
lM,cb.310. 

Under  thla  Act  arbltratora  were  appointed, 
Che  valne  of  the  worka  ascertaioed  and  an  award 
made,  the  amonnt  of  which  having  been  p^d, 
ihe  entire  property  was,  in  1873,  conveyed  to 
tlie  United  Ststea.  Since  then  thti  United  States 
have  been  the  owners  and  in  poasession  of  the 
work",  and  Congress  has  made  vsrVtoi  appro- 
prlaiioDs  to  carry  on  and  complete  th.^  improve- 


ablearalementfor  wear  and  decav,  and  deduct- 
ing the  amount  obtained  from  the  sale  of  the 
ceded  lands.    Some  of  the  dams  co&etructed 


to  be  paid  by  the  United  States 
taken  of  the  liability  of  Ihe  company  for  such 
damages.  The  question,  therefore,  soon  iirose 
whetMr  the  payment  of  these  damages  devolved 

upon  the  United  Slates:  and  thisqu    "' 

mbmitted  by  the  Committee  on  Coi 
the  House  of  RepreseDtatives  to  the  Secretary 
of  War,  and  by  him  was  referred  to  the  Assist- 
ant Judge  Advocate-Oeoeral.  That  officer  held 
that  liability  for  the  damages  incurred  from  the 
flowage  of  water  on  the  lands  of  others,  caused 
by  the  works  constructed,  followed  theprop- 
erty  transferred  and  devolved  on  the  United 
States.  Upon  this  opinion  a  bill  was  prepared 
for  the  assumption,  by  them,  of  the  company'' 


liability  for  such  damagea,  which  was  passed 
by  CoDgress  and  approved  on  the  8d  of  March, 
1875  [IB  Stat,  at  L.,  006].  This  A 
that  whenever,  In  the  prosecution 
nance  of  the  improvement  mentioned,  it  Hbould 
become  necessaiy  or  proper,  in  the  judj^ment 
of  the  Secretarv  of  War,  to  take  possession  of 
any  lands,  ot  tne  right  of  way  over  any  lands, 
for  canals  ot  cnt-offs,  or  to  use  any  earth.quai^ 
ries  or  other  material  adjacent  to  the  line  of 
improvement  and  needful  for  its  prosecution 
or  maintenance,  the  officers  In  charge  of  the 
notksmight,  in  the  name  of  the  United  States, 
take  possession  of  and  use  the  same,  after  hav- 
ing first  paid  or  secured  to  be  paid,  the  value 
thereof,  "  which  may  have  been  ascertained  in 
the  mode  provided  bv  the  laws  of  the  Slate" 
wherein  the  property  lav. 

The  Act  also  provided,  that  In  case  any  lands 
or  other  proper^  were  then  or  should  bo  over- 
flowed or  injured,  by  means  of  any  part  of  the 
works  ot  the  improvement  theretofore  or  there- 
after constructed,  for  which  compeuaation  was 
then,  or  should  become  legally  owing,  and  In 
the  oi^ion  of  the  officers  m  charge  It  should 
not  be  prudent  to  lower  the  dam  or  dams,  the 
amonnt  of  such  oompeusatioii  miAt  be  "as- 
certained in  like  manner;"  tlMthe. 
1010 


of  Justice  sboold  repment  the  interest  of  tfaa 
United  States  in  1^1  proceediiigB  under  tke 
Act  and  for  "flowage  damages"  pievioasly  oc- 
casioned, and  that  ■  portion  of  the  apf»(^«ia- 
tion  made  for  the  proaecntion  of  the  improve- 
ment, not  exceeding  In  amonnt  925,000,  mi^ 


In  the  previona  year,  1974,theLMrislBtaRaf  ^ 
Wisconsin  had  passed  a  law  prov^fing  tot  •»■ 
cettaining  the  compensation  to  be  made  fiv 
damages  rauwil  to  lands,  by  their  being  em^ 
flowe3  or  otherwise  injured  or  taken  by  Hh 
United  Statei  in  the  constructim  of  any  yob- 
He  works.  It  declared,  among  ottker  thmgi, 
that  in  case  Ihe  lands  of  any  person  had  beta 
overflowed  or  injured  or  taken,  or  if  it  ihonld 
be  found  necessary  or  proper  thereafter  to  ova- 
flow,  injure  or  take  the  lands  of  any  person  fat 
or  by  reason  of  the  construction  of  any  dun, 
bridge,  lock  or  pier,or  the  repair  or  oilargemnt 
thereof,  or  the  construction,  repair  or  enlarge- 
ment of  any  canal  or  other  works  of  the  United 
Stales  Government  in  the  improventent  of  tnj 
harbor,  river  or  stream  of  water  in  the  Stale, 
the  compenaatioa  for  damages  sustained  bv  Hie 
owner  or  owners  of  Ihe  Iwds  overfloweo.  in- 
jured,or  taken  might  be  ascertained.detemiiMd 
and  i»id  in  the  manner  prescribed  in  dupur 
llOof  theLawsotlSra.entitied'-AnActUBe- 
laiion  to  Railroads  and  the  Organliation  of 
Railroad  Companiea,"  for  acquiring  title  to 
lands  of  railroiad  oompoulea,  and  that  sU  the 
provisions  of  such  Act  properhr  applicable  tbeta- 
to  should  a^ply  in  the  case  of  the  overflow,  in- 
jury or  lakJDg  of  lands  by  the  United  Stala 
Government  for  the  purposes  mentioned. 

Chapter  119  of  the  Laws  of  1672,  referred  to 
in  this  Act  of  1874,prescribea  the  mode  in  which 
laud  may  be  condemned  for  railroad  pnrpoeei. 
The  company  is  to  file  a  petition,  for  the  an- 
poiutment  of  commissioDers  of  appraisal,  wini 
the  clerk  ot  the  circuit  court  of  the  countv  tai 
which  tike  property  Is  situated,  containing 
among  other  things,  a  description  of  the  Ism 
desired  and  the  names  of  parties  interested  in  it. 
Notice  is  then  to  be  given,  by  pnblicaiioo  for 
three  successive  weeks  in  a  newapMper  of  ibt 
cotmty  or  ad  joimng  cotmty,  of  tlie  tiling  of  the 
})Mition,  of  Uie  time  and  place  of  its  presenta- 
tion and  of  the  application  for  the  apptuntoKiii 
of  commissioners.     On  the  presentation  of  the 

Ktition  the  parties  whose  Interest  may  be  st- 
ated by  the  proceeding  are  at  liberty  lo  ^w 
cause  against  its  prayer.  If  do  BufflcKOtauEC 
be  shown,  the  court  or  judge  may  grant  the  pe- 
tition and  appoint  three  disLtter^ted  and  com- 
petent freeholdeis,  resident  in  the  conntv  tf 
adjoining  county,  lo  ascertain  and  aiqtraiaethe 
compensation  to  be  made  to  the  owner  or  own- 
ers of  the  property.  Either  party  to  the  iho 
ceeding.  If  dinatisfled  with  the  award  rendend, 
may  appeal  from  it  to  the  circuit  court,  wIk« 
a  trial  is  to  be  had  by  a  jury  and  the  Goinpeti» 
tion  fixed  by  them.  The  proceeding,  so  far  m 
the  ascertainment  of  compenaatiwi  ia  conconed, 
there  takes  the  form  of  a  regular  action  at  Uw, 
in  which  the  petitioner  berames  the  [daintiff 
and  the  contestants  the  defendants.  The  chap- 
ter also  provides  that  the  party  intoested  hi  tte 
land  may  institute  and  conduct  tlte  proceoliBp 
lo  a  conclusion  if  the  company  delay  or  omit  to 
jBosecnte  the  same. 


ly  Google 
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Under  tha  lq[f<tatioii  tetajud  to,  tbe  pnsenl 
[noceedtDg  WM  liiBtitatedbrthedefencuiiUiD 


proTOneiit  mentioiied-  u  their  ut^tton  they 
ask  for  the  appointment  of  comnlBgloners  for 
the  wpralfiJ  of  certain  lands,  which  an  de- 
ecribra,  and  of  the  damage  caused  to  them  by 
a  dun  constructed  tnr  tbe  canal  compaBj,  bnt 
oirD«d  by  tbe  United  States,  tbey  haring  auo- 
cccded  to  tbe  title  and  poeseo^OD  of  the  com- 
pany. They  also  aet  forth  tbe  owoeiahip  of 
tiie  lands,  tne  injiuy  to  them  from  the  dam 
caotlag  the  waters  of  Lake  Winnebago  to  tet 
back  and  overflow  them,  and  that  the  dam  can- 
not be  maintained  without  a  continuance  of 
•ucb  injnriea.  All  the  allentions  reqnirad  by 
the  statute  wen  aet  forth,  cbmmisaioDenwere 
accordingly  appointed,  befon  whom  the  parties 
Interested  appeared,  the  United  Stales  being  rep- 
resented by  counael  retained  by  the  Department 
of  Justice.  They  awarded  the  petitioners  the 
mm  of  ft8,000.  From  this  award  both  parties 
appealed  to  the  drcoit  court, where  the  case  was 
tried  befon  a  jufv.  Prerlously,  however,  to 
its  being  impaoelea  tbe  defendants  objected  to 
tbe  action  of  tbe  court  on  three  grounds:  flist, 
tbatit  badnoJurlsdictloDofthem;  second.tbat 
It  bad  no  Jurisdiction  to  try  a  cause  In  t/kich 
the  United  States  were  a  party;  and  third,  that 
the  Act  of  Congress  of  March  8,  1875,  was  un- 
constitutional in  that  it  assumed  to  confer  upon 
the  state  court  authority  to  try  acause  in  which 
the  United  Sutea  were  a  party.  These  obleo- 
tlons  were  ovenuled,  and  the  trial  resullea  in 

rerdict  tor  tbe  plaintiffs  for  flO.OOO.  The 
_igment  entered  thereon  was  aSnned  by  tbe 
tupmneCourtof  the  State,  and  from  that  court 
the  case  is  brought  here  on  writ  of  error. 

Various  exceptions  were  taken  to  the  rulings 
of  the  court  on  the  trial,  but  as  they  do  not  in- 
Tolve  any  question  of  federal  law,  they  an  not 
open  for  conaidentlon  here.  The  only  point 
presented  upon  which  we  can  pass  relates  to  the 
jurladiction  of  the  court  below  ;  if  that  can  be 
sostalned  lis  Judgment  must  be  affirmed. 

The  position  of  tbe  counsel  of  tbe  United 
States  in  the  court  below,  as  we  understand  it, 
was  suhatantially  this  ;  that  the  power  Tested 
In  the  Federal  Oovenuoent  to  take  private  prop- 


«  natun,  excludve,  and  Its  ezerdse  by  any 


o  tbe  SUM  of  Wisconsin  ;  that  the  asconaln- 
ment  ot  the  compensation  Is  involved  to  the  ex- 
flfdae  of  tbe  power  as  a  necessaiy  partof  it,  ln> 
■sanuch  as  Own  can  be  no  lawful  taking  imtO 
compensation  Is  made;  andthatthe  Actof  Con- 
greaa  transferring  to  tlM  state  boaid  and  state 
court  the  fuoctkn  of  aacertaining  the  value  of 
the  proper^  taken,  and  the  amount  of  compeit- 
Mtiosi  to  be  made,  is,  therefora,  invalid. 

Then  Is.  in  this  position,  an  awiimptJon  that 
Ae  aacertalimient  of  tbe  amount  of  eompeoaa- 
.. ,. ._  . ^_.  _,___jjj(  j^ 


power  of  iVI^op''*i^o'> :  b*i"*K^  !■  i>°t  *!>' <''>■*■ 
The  power  to  take  ^vate  property  for  public 
dly  termed  the  right  of  eminent  do- 
~  to  evny  Independent  government. 


It  is  an  Incident  of  soveidgn^  and,  as  add  in 


anyn 
andtl 


Monsion  found  in  the  SUi  Amendment  b_ 
Federal  OonstitntloD,  and  to  tbe  Constltutloni 
of  the  aevenl  States,  for  just  compensation  for 
the  i«oper^  taken,  is  merely  a  limitation  apoia 
the  use  of  the  power.  It  is  no  part  of  the  power 
itself,  hut  a  condltlos  upon  whicb  the  powv 
may  be  ezerdied.  It  Is  undoubtedly  true  that 
tbe  power  of  appropriating  private  proper^  to 

Kubllc  uses  vested  in  the  OeQerml  Ooremment— 
B  right  of  nninent  domain,  which  Tattd  de- 
fines to  be  the  right  of  disporing,  in  case  of  ne- 
cessity and  fortbe  public  safe1?,(H  all  the  wealth 
of  the  ooontry— cannot  be  transferred  to  a  State 
—  mcvethan  its  other  sovereign  attributes ; 
that,  when  the  use  to  which  the  property 
wun  is  applied  is  public,  the  proinrle^  or  ex- 
pediency of  the  appropriation  cannot  be  called 
to  question  bv  any  other  author!^.  But  then  is 
why  the  compensabon  tc  " '" 


Ushmmt  of  any  special  tribonal  by  the  appro- 
priating power. 
The  proceeding  for  tbe  ascertainment  of  the 


the  actual  taking;  and  ftmaybeproeecutL 

fon  commissioners  or  opedal  boards  or  tbe 
courts,  with  or  without  the  Intervention  of  a 
Jury,  as  the  legislative  power  may  designate. 
All  that  Is  req[tured  is  that  it  shall  be  conducted 
fair  and  Just  manner,  with  opportuoily 
vnenofthe'  -     '■ 

asto  its  value,  and  t« 


Statea  ahall  be  adopted  for  tbe  occasion,  is  a 
mere  matter  of  l^lsladvediscrettoiL  Uudoabt- 
edly,  it  was  the  purpose  of  the  Constitution  to 
establish  a  Oeneral  Qovemment  independent  of 
and  in  some  respects  superior  to  that  of  the 
state  govemmeDts— one  which  could  enforce  its 
lawslhroughitsownofflcersand  tribunals; 


tbe  time  of  Its  eBtablishment  tl 

has  been  in  thehabitofnaing.  with  the  consent 
of  tbe  St«e^  their  officers,  Mbunals  and  instl> 
tutloiu  as  Its  agentSL  Their  use  has  not  been 
deemed  violative  of  any  principle  or  as  in  any 
mfiiiifff  derogating  from  the  sovereign  anthor- 
itv  of  the  Federal  Qovemment;  but  as  a  matter 
of  convenience  and  aa  tending  to  a  great  saving 
of  expense. 

Tbe  use  o(  the  courts  of  the  States  in  apply- 
ing the  mlea  of  natunUiatlon  preacribea  by 
Congress,  the  exeidae  at  one  Ume  by  state  Jus- 
tices of  the  peace  of  the  power  of  commltUng 
magistrates  fcv  violations  of  federal  law,  and 
the  use  of  state  penlientiariea  for  the  oondne- 
ment  of  eonvida  under  such  km.  an  instances 
of  the  employment  of  state  tribunals  and  state 
institutlotis  in  the  execution  ot  powen  of  tbe 
1011 
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Qeneral  QoTemment  Atdiflereattimefl.Taiiotu 
duiics  hare  been  impoud  bf  Acts  of  Congresa 
OD  kI ale  tribunals;  tnej' have  been  Inveeted  with 
jurisdiction  in  civil  sulta  and  over  complaiuts 
and  proMcutlonB  for  fine*,         '''  *  '" 

feituTcs  arlHfng  under  laws  ol 
1  Kent,  400.    And  thoogti  a 

conferred  could  not  be  enforc. „       

tenl  of  the  States;  yet,  when  its  exercise  wa*  not 
incompatible  with  state  duties,  and  the  Stales 
made  no  nbjectJon  to  It,  the  decisions  rendered 
by  the  slate  tribunals  were  upheld.  Wbatever 
quesUoQ  might  arise  as  to  such  delegation  of 
authority,  we  can  see  none  where  the  inqiurj 
relates  to  an  incidental  fact,  not  Involring  in 
its  ascertainment  the  exercise  of  any  sovereign 
attribnte.  Almost,  if  not  quite  from  the  flrat 
year  of  its  eziatence,  it  has  been  the  practice  of 
the  QfenetBl  Government,  when  necessary  to 
lake  Nivate  {Hopertv  for  public  osee,  to  resort  to 
state  Doards  and  trionnau  to  ascertain  the  value 
of  the  property  and  hence  the  compensation  to 
be  made.  Burtr.  Int.  Oa..  106  Mass.,  862.  In 
recent  statutes  snch  resort  is  expressly  pre- 
scribed. For  example,  on  the  8d  of  March,  1879, 
an  Act  was  possea  for  improving  a  part  of  Ten- 
nessee River,  which  provided  that,  whenever  it 
becnmenecessarvtotakeprivateproperty,  "The 
price  to  be  paicl  aball  be  determined  and  the 
title  and  jurisdiction  procured,  in  the  maimer 
piescribed  by  the  lawsof  the Staleof  Alabama." 
And,  on  the  14th  of  June,  1880,  an  Act  - 


mgr«er 


B  by  the  overflow  of  their  lands 
BUSH  ua  oBcertained  and  determined  by  agree- 
nent,  or  in  accordance  with  the  laws  of  Hinnp- 

[BZl)      sola."    These  are  but  examples  erf  many  ii- 
slances  of  lei^slatlon  where  resort  Is  had  lo  1  leal 

'  boards  or  tnlnmals  to  asoeitaln  pardcula/  f  k'<.s 

by  whlchtheOeneralOovemmenlmaybe  guioed 
In  its  action.  Wliatever  assent  may  be  neues- 1 
sary  to  the  validly  of  the  proceedings  agamot 
the  United  States,  owing  lo  their  general  Im- 
munity from  process,  is  given  by  snch  legisla- 
tion. 

The  provlsionB  of  the  Act  of  1876,  wfth  ref- 
erence to  the  [ovper^  overflowed  by  dams  con- 
structed In  the  Improvement  of  the  navigation 
of  Fox  and  Wisconsin  Rivers,  that  the  compen- 
sation to  be  mode  shall  be  ascertained  In  the 
mode  and  manner  prescribed  by  the  laws  of  the 
State,  and  that  In  any  proceedings  to  ascertain 
such  compensation,  ue  inlereels  of  Ibe  United 
Slates  shall  be  represenVd  t^  the  Department 
of  Justice,  constitutes  a  sufficient  waiver  of  the 


thorite  for  the  condcmnalion  of  property  In 
which  the  United  States  are  fnterested.  In  the 
present  case,  the  overflow  of  the  property  for 
which  compensation  was  asked  was  cansed 
whilst  the  proper^  was  held  bythe  canal  com- 
pany .before  Its  acqulsition,ln  lSTS,by  the  United 
States ;  and  tba  fegisladon  is,  in  Wal  effect, 
little  more  than  a  declaration  that  the  United 
States  will  pay  the  compensation  which  mav  be 
awarded  by  olBc«t*  of  the  State  in  proceedmge 
taken  In  accordance  with  its  laws,  Inanyaspect 


James  H.  lloKenner.  Clerk,  Sup.  Omm,  0.& 


JOSEPH  T.  THOMAS,  TtMtee.JB*.        ™ 

BROWNVILLE,  FORT  KEABNET  AHD 
PACIFIC  RAILROAD  COMPAKT, WILL- 
IAM DENNIBON.  Trustee,  bi  au 

(See  B.  a,  Beporter<s  ed..  tOSSJ 
PhiudultrU  oontrad  bg  railroad  canttmOin 
eompaajf—mortgagt  ffiixnj^r^-^ahutfmrk, 
ahen  recoverMe. 


A  ooDtract  made  by  directors  of  a  nOnitA 
"— -  — ith  a  oonslniL'tioD  comp«ny.  Id  wUoh 

directors  wcrs  Interested  and  upon  > 

■ubeuititlal  oonsideratioD  to  the  other  ilirec4(in.li 
idvoldjUieooiutruction  cnmpanjOMi 
luit  oa  It.  sad  the  bonds  iriven  in  pui> 
.,,, ,  --nijgg  ujejBj 

nforecJoses  iiion«sgefflveo  lD|ni^ 
itract  for  Uie  onaMrucUon  of  ■  ml- 


guontHm  aunt  lor 
nccvpted.  wftbOHl 


road.  It  Ibe  <.iin 

traud,  relief  moy 

the  work  actnaii)'  uodc  aii 

resard  to  the  prloee  Hied  by 

&  Thoaewhoseokbyniltt' 

gage,  as  they  seek  equity,  must  do  equitr^  and  tte 
mort^tage,  tnougb  ezcoaive  by  rawun  oilbrtnnd 
tntbeconiraet,  should  »cand^>^  the  raoaoiHiblo  nl- 
ueof  vtaattbe  oompany  Btnunlly  recefred  id  Hi* 
way     ecMt™      n.^^^    ^^ 

BaijnitUd  Oct.  13. 1SS3.    DeeidedDte.  10,  im 


States  for  the  District  of  Nobrsaka. 

Tl^  history  and  facts  of  the  case  appeu 
in  Ui  opinion  of  the  court. 

Main.  Wm.  H.  Bamaer,  J.  S.  Wabltr.J. 
M.  Wocimrrt/i  and  Marguett,  tot  ^ppeOaia. 

Mr.  J.  H.  BroMdy.  for  appellees. 

Jfr.  Jtutiee  Hlllcr  delivered  Um  optatoa  ti 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cimit 
Court  for  the  District  of  Nebraska,  dismhsiai 
appellant's  bill  for  a  foreclosure  of  a  railiosa 
mortgage. 

The  mortgage  was  mode  by  the  BrownviDe,  _ 
Fort  Kearney  and  Faciflc  Raurcstd  CtompanT.  ' 
to  secure  the  payment  of  bonds  issued  hy  uH 
Company  to  certain  persons  who  hnd  oonuadtd 
to  build  Its  rosd,  and  to  whom  610  of  said  boah 
of  t^OOO  each  bad  been  delivered.  Tben  wsi 
a  denolt  in  the  payment  of  these  bonda.  Attx 
they  were  executed  and  delivoed,  tbe  Brown- 
vllie  and  Fort  Kearney  R.  R.  Co.  became  cod- 
BoUdaled  under  Ibe  laws  of  Nebraska  whk  lbs 
Midland  Padflc  R  R.  Co. ,  under  tbe  new  nsaM 
of  tbe  Nebraska  Raflwav  Compuy.  In  Os 
hill  of  foreclosure,  both  tneae  Ctnnpanies,  tbsl 
Is,  the  BrownvUle  Company  and  the  Ndnika 
Company,  are  mode  defendants,  and  an  aaner 
confessing  plalntifTs  right  to  r^ief  bdng  flWL 

mo.  9. 
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the  court  imdeTecl  a  decree  of  foreclosure  and, 
kroatontly,  a  sale  was  had. 

But,  at  ttkls  stage  of  Itie  proceeding  certain 
parties  iDtereMed  as  stockholden  of  the  original 
Brownville  and  Fort  Eeamej  Company  vera 
pennitted  lo  make  themselves  defendants,  and 
the  flist  decree  was  vacated. 

These  parties  set  up  by  way  of  answer  and 
croa»-biU  that  the  contract  for  the  construction 
of  tberoadonacconntof  which  the  bonds  were 
issued,  was  fraudulent  and  void,  and  so  were 
the  bonds  Issued  under  it,  and  thej  resisted  the 
foredoauie  of  the  mortgage  on  (ha -' 

The  fraud  charged  In  tois  anawe 
bOl  is  founded  on  two  allegations; 

1,  It  is  alleged  thai  two  of  the  Board  of  the 
Dtiectora  who  took  part  in  making  the  construc- 
tion contract  were  interested  with  the  otber  par- 
dea  in  the  contract. 

8.  That  the  other  contractors  besides  these 
two  made  an  agreement  at  the  Bame  time  that 
the  construction  contract  was  made, with  twelve 
of  the  sbardolders  of  the  IWlroad  Company, 
that  tb^  would  relieve  them  as  subscribers  to 
the  sto<^  of  said  Company,  from  the  payment 
of  any  further  asseasmenta  uj>on  the  stock  which 


_jttoezceed  |li!,000  of  the  $41,000  of  individ- 
nal  subacriptions  losald  Company. 

The  names  of  the  perwns  thus  relieved  bi 
tbe  construction  company.  Included  all  the  dl 
nctoraof  the  RaOroaaCompanyatthe  tiraethe 
contract  for  coostractloD  was  made.  As  the 
stock  waa  worthless,  and  these  parties  were  lia- 
ble to  be  called  on  to  pay  up  this  |ie,SOO,  the 
effect  upon  tbe  directors  In  making  a  construc- 
tion contract  with  the  men  who  relieved  tbera 
at  their  liability,  two  of  them  beinc  also  parties 
Ib  the  construction  contract  it  readily  seen. 

TheaeallentionaareproTed  beyond  question, 
utd  the  ctrcnlt  court  held  the  contract  void  and 
iltB  bonds  issued  in  {alflllment  of  It  also  void, 
and  dismissed  the  bill. 

We  concur  with  the  Circuit  Judee  that  no 
•ucb  contract  as  this  can  be  enforced  In  a  court 
of  equity,  where  it  is  resisted  and  its  Im-vrraliiy 
Is  brought  lo  light. 

But  as  this  court  said  In  the  case  of  tb(>  Ttn'n 
LUk  Oo.\.Marbnry,  91  U.  8..  687[XXm.,838], 
such  contracts  are  not  absolutely  void,  but  are 
voidable  at  the  election  of  the  parties  affected 
by  the  fraud.  It  may  often  occur  that,  notwith- 
standing the  vice  of  the  transacUoo,  namely: 
tbe  directors  or  trustees,  or  a  majority  of  them, 
being  Inleiested  in  opposition  to  the  miereat  of 
those  whom  they  represent,  and  in  really  par- 
tka  to  both  sides  of  the  contract,  that  it  may  be 
one  which  Ihoaewboae  confidence  is  abused  may 
pref 0  to  ratUy  or  submit  to.  It  is,  therefore,  at 
tbe  option  of  these  latter  to  avoid  it;  and  until 
•one  act  of  theirs  Indlcatessuch  a  purpose,  it  is 
not  a  nulUty. 

Id  the  present  case  the  stockholders  of  the  Cor- 
pontioB,  whose  ofQcers  accepted  those  benefits 
at  tbe  batida  of  the  parties,  with  «hom  they 
were,  in  tbe  name  of  tbe  Corporation,  making 
■  ooatiact  tat  over  a  million  of  dollan.  do  de- 
Mwnce  and  repudiate  that  contract.  The  con- 
duct of  Ibese  alrectraa  is  utterly  Indefensible. 
The  case  of  IRinfaBv.  A-B.a>..1031J.S.,651 


The  original  contract  being  such  that  the  con- 
tractors can  maintain  no  eiut  on  It,  the  bonds 
which  the;  received  are  affected  wltb  tbe  same 
vice,  and  cannot  be  enforced  unless  they  ere 
nexotiable  instrumenta  In  the  hands  of  Innocent 
holders  for  value. 

This  principle  is  aet  up  and  relied  on  to  re- 
verse the  decree,  on  the  grotmd  that  tbe  bonds 
are  In  the  hands  of  the  Burlington  and  Hlssourl 
Blver  Bailroad  Company.  This  company  is  no 
patty  to  the  suit,  but  it  appears  In  evidence  that, 

'lifeit  has  poascnflloD  of  these  bonds,  It  did  ni  ' 


sesdon  as  part  of  a  transaction  In  which  thev 
purchased  theconsoUdated  Nebraska  Company's 
r^lroad,  and  these  bonds  were  probably  taken 
as  securitT  against  their  being  used  to  injure  tbe 
title.  It  is  MBO  ihonn  that,  as  further  security 
in  the  same  direction,  tbe  Burilitgton  and  Mis- 
souri Railroad  Companv  vet  retains  $400,000  of 
the  price  of  the  roaa,  wbicb  they  agreed  to  pay. 
Under  these  drcumstances  we  do  not  see  that 
that  company  Is  in  condition  lo  avail  Itself  of  the 
doctrine  of  oona  fidt  holders  for  value. 

But  we  an  asked  to  reverse  tbe  decree  so  far 
as  to  permit  the  trustee  in  this  case  to  recover 
such  a  sum  as  the  construction  company  actual- 
ly earned  In  building  the  road.  The  matter  was 
referred  to  a  master,  who,  on  this  hypothesiB, 
reported  that  the  contractors  bad  done  work  for 
the  Railroad  Oompany,  which  it  had  accepted, 
to  the  value  of  $305,047.46  beyond  what  they 


was  of  that  much  advantage  to  the  Company, 
and  ita  value  or  cost  is  estimated  as  on  a  ^uan- 
(utn  maruit,  without  regard  to  tbe  prices  fixed 
by  the  contract. 

We  are  of  opinion  that  appelUnf  s  view  of  this 
part  of  the  transaction  Is  sound. 

The  bonds  and  mortgage  in  the  bands  of  the 
trustee  were  issued  In  payment  tor  this  work. 
To  the  extent  of  $205,(147.66  the  consideration 
is  good,  and  no  sound  principle  is  seen  on  which 
they  cannot  to  that  extent  be  enforced.  To  this 
extent  Ihiey  do  not  rest  on  tbe  original  contract, 
but  on  work,  labor  and  material  actually  fui^ 
Dished  to  theCompanyandreceivedbylL  These 
services  and  materials  are  not  estimated  by  tbe 
prices  named  in  tbe  contract,  but  l^  their  real 
value  to  the  Oompany. 

In  the  analogous  case  of  WardtO  v.  A  A  Cb. , 


By  what  rule  shall  we  measure  Ur.  War 
dell's  ri^tsT  He  has  spent  time  and  labor  and 
monev,  in  discoveriag  the  mines  and  In  placbg 
tbemLnconditiontobeprt>fltaUvworkedL  *** 
Apart  from  the  contract,  and  If  It  bad  never  ez< 
isted,  be  Is  entitled  to  ablr  and  reasonable  com* 

ensation  for  his  labor  and  time  andakllL  The 

tttid  gives  tbe  railroad  companv  no  right  to 

lese  without  ]ust  compensation." 

This  ruling  was  affirmed  In  this  court  onap- 
peal  hi  the  same  case.  108U.  S.,650  [XXTL. 
0131;  see,  also,  Oonfiurv.  fiufler.SOfs.  J.Eq., 
702. 

There  is  another  principle  of  equity  jurlspra- 
dence  which  leads  to  the  same  coocluslon. 

The  stockholders  who  have  resisted  complain- 
ant's claim  were  not  parties  to  the  orFgiual  suH 
I01» 
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for  foieclware,  Dor  were  thej  eltlier  oecessuy 
oi  proper  parties  as  the  case  then  stood.    The 
decree  and  sale  were  made  in  a  mlt  wbeie 
the  usual  paiHea  lo  such  a  suit  were  agreed. 

These  itockbolders  had  no  legal  right  to  in- 
terfere. It  was  only  by  permission  of  the  court 
that  they  were  allowed  to  come  in  and  contest 
thcvalidiijof themortgage.  Indoingthia.tfaej 
became  acton.    They  Hied  their  cross-bUl. 

In  this  condition  of  the  case  they  are  an  ___ 
blc  to  the  rule  that  they  who  seek  equity  must 
do  equity.  It  is  Just  tliat  they  should  pay  a  &ir 
price  for  what  they  have  received;  that  ttds 
mortgBge,  given  for  the  construction  of  the  road, 
though  exceasive  by  reason  of  the  fraud  in  the 
contract,  should  stand  for  the  Teasonable  value 
of  what  the  company  actually  received  in 
way  of  construction.  To  permit  these  inlet 
era  to  defeat  the  mortgage  on  sny  other  terms 
would  be  unjust  and  would  make  the  court  the 
instrument  of  this  Injustice. 

T/a  deerm  efOtt  OiTcait  Oou.tmuit,  tAer^ore, 
bt  rneited  and  tAe  eate  remanckd  to  that  eoarl, 
uith  direeHoTttfora  tUeree  in  favor  qf  Oie  jiaiiU- 
iff  for  the  turn  oftfOS,H7.66,  with  intereit.  Jf 
aiale  beotnnantetttarg,  tM*  iummiut  bepaidoiit 
pro  rata  on  the  bondi  tecured  by  tht  mortgage,  on 
th«ir  being  pralueed  and  eanceSsd,  or  ivrrendkred 
for  taneMation,  provided  the  road  itlii  for  " 
mwA. 


of  this 

True  oopr.    Test : 

James  H.  UcKeimey,  Clerk.  Sup.  Court,  n.  ft. 


CANADA  SOUTHERN  RAILROAD  COH- 
PAHT.  P(ff.  in  Err.. 


SAME, 

WILLIAM  H.  GEBHARD. 

SAME  •.  SAME. 

BAHE, 

e. 

3EBHARD 

IBBRT,  E] 

OBee  a.  C  BepoTtsr'i  ed..  sn-fitt.) 

■Canada  Aet—^eet  <f,  in  United  Stafet—lattt  tf 

foreign  govemmfnX,  txtraterrilorial  ^eet  of. 

L  Tbe  OtnadH  Southern  Arrangiement  Act,  ISTS, 
whiob  aiithoHied  and  approved  a  scbeme  of  or- 
nmsemeatot  tbeotfainalui  emborranei)  rnllrood 
«orpocatkia.  and  ■  cumptomlBe  and  •ettlooient  of 
tbenune.  is  valid  In  Choada,  and  bad  tbe  effect  of 

blDdlQff  Don. "--■-  —  ..--.J ..,-.-    ...       — 


t«  wlttaln  the  Do- 


t,  Hie  oourtt  ol  Um  ITnlted  States  ibooUift 
mioh  Act  tbe  same  eSeotaiacmtiMt  oltl>uortki 
Dnlted  States  vboae  itelMa  aoamed  btton  Mi  pe- 

haslnOsnaaa- 

'  peiaon  vbo  deals  with  a  fonlfn  on]xn- 


Ike  loralgn  ffaTenuDent,mfleotliia  the  poweand 
ibllcadons  M  tbe  ocapoiatlon  itoE  wbkkbe  Tiilim. 
jmVr  oontracts,  as  tlie  known  and  teMiOibttv*- 
tarof  tbatgovermneotaiithorlKa;  thenfoKsa;. 
tung  dooe  at  tbe  lesal  borne  of  ihe  oannntiiu. 
under  the  auihonty  of  such  laws,  which  dMisns 
It  from  Uabllltr  tlieie,  dlsoharges  It  ewrwben. 

[Hos.  72,  73.  li,  «19.] 
Argued  Oet.  ti.  1883.       DeeidedDee.  10,  OSS. 

ERROR  to  the  Circuit  Court  of  the  Uaitrf 
States  for  the  Southern  District  of  Ke* 
Toi*. 

The  history  and  tacts  of  the  case  apfmrii 
the  opinion  of  the  court. 
Meim.  Joaei^  H.  Choate.  Wn.  M.  Et 


f  cnse  In  this  case  is  not  a  novel  or  Isolated  piece 
of  legislation,  but  is  in  substantial  confonnily 
with  the  established  system  prorided  oj  d- 
gliah  and  Canadian  law  for  the  reorganintioD 
of  embarrassed  and  disabled  railways  and  otbn 
public  works. 

Under  that  system  of  law,  the  forechMon  of 
railway  mortgu^ee  is  acknown.  litel^almffli' 
od  open  lo  the  holders  of  defaulted  bonds  i>1? 
'   resort  to  a  court  of  equity  tur  the  sppoint- 

ent  of  a  receiver. 

In  view  of  the  evils  inceporable  from  that  rem- 
edy, the  plan  of  the  reorganization  tiy  Act  d 
Parliament  has  lone  been  adopted. 

In  Re  Cambria  Rg.  Qfi  Scheme,  L.  R.,  3  Ch 
App..2»4;  InBeEaildtWettRg.  CO..U  R.,8 
Eq.,  87;  In  Re  Fotteria.ete.,  Rg.  Ob..  L.  B-.S 
Ch.,  67:  S.  a  on  appeal,  6Ch.  App..C21;  Lni^ 
Alio.  V.  Railaag  Co.,  L.  R..  18  Eq..  Safi. 

exact  Justice  to  all,  of  such  a  scheme  ol 
re-arrangement,  cannot  be  called  fn  qnestioD.  lu 
praclicar  effect  upon  the  interests  of  all  is  io]> 
Btonlially  equivalent  to  that  of  a  re 
by  means  of  a  foreclosure  under  o  _ 
"Hkere,  the  old  company  is  stripped  of  its  vn^ 
erty,  and  practically  extinct  Tbe  technical  p« 

. — ......fi.. .. "hUtesuforitavinMO 

„  .  ,       ble  valtie,  and  is  practi- 

cally never  resorted  to.  The  bondboMeis  lul 
diareholders,  according  to  th^  vaiytu^  de- 
grees, receive  as  a  snbstitule  for  their  onginl 
securities,  either  their  money  value,  sa  man 
by  an  actual  sale,  or,  in  nine  cases  oiitoftrB.s 
new  and  substituted  security  In  the  name  of  t 
Dew  company  ihst  socoeeda  uptMi  the  reorpe- 
Ization.  A  new  lien  la  given  tbetn  npoo  Ox 
same  proper^,  accoidingtotlieKXnBl  vabx'^ 
their  Interest  ID  It;  aod  at  the  aame  ttane,  f 
capital  Is  provided  for  carrying  oo  tbe  nndci- 
taking.  Themleof  justice  dltroUyed  by  eilha 
system,  In  its  practical  opoanon,  ia  nowtae 
better  stated  than  by  this  court  iii  the  cau  cf 
Siaat.  Jl.R.  Cb.,100n.  8.,«05(XXV.,Wr). 
aod  it  is  exactly  the  rule  of  ij^l  whkh  the 
plaintill  In  error  claims  Id  the  preeent  aetka. 

Second.  It  Is  entirelYwitbin  thepowetoftht 
court  to  recognize  the  binding  effect  of  the  Ckn- 
adisn  statute. 

&U>ry,  Confl.  L.,  8  ed.,  sec  24. 

Third.  Tbe  authority  of  the  Canadian  h^ 
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m  tltereabouta,  vu  luued  aod  secured  by  a  sec- 
ond mortgage  to  tnuteea.  After  the  inue  of  all 
the  bondfl  the  Company  fonnd  Itself  unable  *' 


payita  Intereetud  otherwise  flnandallT  embai^ 
nuwd,aiid  a  Jolot  oommittee,  composed  of  three 
dfaecton  and  Urns  Ixnidholden,  after  full  con- 
rideniitn  ot  all  the  dicamstances,  submitied  to 
the  Oompany  and  to  the  bondboldere  "ascheme 
of  unngemut  ot  the  aftalia  of  the  Company," 
which  was  wpsond  at«  neetlns  of  the  direct- 
en  on  the  88ta  of  SMrtember,  1877.  Tbiaecheme 
ctntampUed  the  isBoe  of  (14,000,000  of  thirty- 
year  bonds,  bearing  three  pv  cent  interest  for 
three  yean  ud  five  per  centfhereafter,  guaran- 
tied, u  to  interest  for  twen^yeare,  ly  tiM  New 
Tork  Centra]  and  Hudson  Kver  lUhttad  Com- 
pany, the  flrtt  coupons  bdng  payable  Jannair 
1, 1678.  These  new  bcmds  were  to  be  secured 
bjr  a  flnt  mortgage  on  the  proper^  of  the  Com- 
pany, and  a/aaaMoi  tea  (dd  bmids  at  cert^n 
qiecmed  rates.  The  old  bonds  of  1871  were  to 
be  exchanged  for  new  at  the  rate  of  one  dollar 
of  prlndpal  ot  the  old  f(v  one  dollar  of  the  new, 
nothing  being  given  either  for  the  past  due  cou- 
poiu  (»- the  extension  bonds  executed  under  the 
amngement  in  December,  187$.  The  proposed 
Issae  of  bonds  was  large  enough  to  take  up  aU 
the  old  indebtedness  at  the  niespropoaed,  wheth- 
er bonded  or  otherwise,  and  leave  a  surplus,  to 
be  used  for  acquiring  further  equipment,  and 


formally  assented  to  by  the  holders  of  108,183 
shares  of  the  cqiital  stotA  out  of  100,000;  by 
the  boldm  ot  the  bonds  ot  1871  to  the  amount 
of  t7,SSa,O0O  out  of  (8,708,000;  and  by  the 
hold^  of  tl  ,090,000  of  the  second  series  of 
bondsout  of  $3,029,000  then  outstanding.  Upon 
the  representaoon  of  these  facts  to  the  Parlia- 
ment <a  Canada  the  "Canada  Southern  Arrange- 


This  statute,  after  reciting  the  scbi 

langement  imb  (he  causes  that  led  to  it,  and 
that  it  had  been  assoited  to  by  the  holden  of 
more  than  two  thirds  of  the  shares  of  the  capi- 
tal stock  td  the  Company,  and  by  the  holdera  of 
more  than  three  fourths  of  the  two  classes  of 
bonds,enacted  that  the  scheme  be  authorized  and 
apiwoved;  that  the  new  bonds  be  a  first  charxe 
"  over  all  the  undertaking,  railway  works,  rou- 


-ment  of  the  floating  debt  Secdon  4  Is  as 
Auiiowsr 

"4.  The  scheme,  subject  to  the  conditions 
and  provlsoa  in  this  Act  contained,  shall  be 
deemed  to  have  been  assented  to  by  all  the  hold- 
ers of  the  original  flrst  mortgage  'ixinds  of  the 


the  holdera  of  the  second  raortga^  bonds  oi  the 
Company  secured  by  the  said  recited  indenture 
of  the  fifteenth  day  of  March,  one  thousand  eight 
hundred  and  seventy-five,  and  of  all  coapona 
thereOD,  and  also  by  all  the  sharehoMers  of  the 
Canada  Sontbem  Railway  Company,  and  the 
hereinbefore  recited  arrangement  shall  be  bind- 
ing upon  all  thesaid  holderaof  the  first  and  sec- 
ond mortgage  bonds  and  coupons,  and  bonds 

lose 


for  interest  thereon  respectively,  and  npon  iD 
the  sharehoUera  of  the  Company." 

Under  die  arrangement  thiia  antbwired  the 
New  York  Central  and  Hndson  Riva  Raiboad 
Company  executed  the  proposed  gnarantr,  and 
the  scheme  was  otherwue  carriea  Into  effecL 

The  several  defendants  in  error  are  aod  al- 
ways have  been  citizens  of  the  Slate  of  Nev 
Tork,  and  were,  at  the  time  the  sdieme  of  ii- 
rangement  was  entered  into  and  coofinned  t^ 
the  Parliament  of  Canada,  the  holdera  and  owd- 
ers  ot  certain  of  the  bonds  of  1871,  and  of  cs- 
taln  extension  bonds,  these  last  having  been  d^ 
llvered  to  them  respectively  at  the  UmonTraa 
Company  In  the  City  of  New  York,  wboe  the 
exchanges  were  made,  in  December,  ISR. 
Neltber  of  the  defendants  in  error  asaenied  ii 
fact  to  the  scheme  of  arrangement,  and  they  did 
not  take  pan  In  the  appointment  of  the  joist 
committee.  Their  extension  bonds  ban  never 
been  paid,  oeitber  have  the  coupons  od  their 
bonds  of  1871,  which  fell  due  on  the  let  of  Jolj, 


0,  and  ^kce,  though  demanded.    The  Com- 

Cy  haa  been  at  all  oinea  ready  and  willing  to 
e  and  deliver  to  tbem  the  fall  nombei  ol 
new  bonds,  with  the  guaranty  of  the  New  Tort 
Central  and  Hudson  River  Railroad  Cmnpiiif 
attached,  that  they  would  be  entitled  to  nedn 


bonds  and  past  due  coupons.     The  Ccanpanj 
pleadedtbeschrmeof  arrangemeiltaSBdefenK.    ,|a 
and  at  the  trial  tendered  the  new  bonds  in  e>    '"^ 
change  for  the  old.    The  drcnit  court  decided 
that  the  arraneeneait  waa  notabar  to  tbe  actiocB, 
and  gave  judgments  in  each  of  tbem  agiiiix 
the  Company  for  the  full  amount  of  extcnsoo       , 
bonds  and  cuupons  sued  for.    To  reverse  theM 
ludgments  the  present  writs  of  error   wen       | 
brought. 

T«ro  queationa  arc  preeenled  for  our  oooad- 
eration: 

1.  Whether  the  •'Arrangement  Act"  is  taBd 
in  Canada,  and  had  the  effect  of  binding  noa- 
asaenting  bondholders  within  the  DoaalmoD  by 
the  terms  ot  the  scheme:  and, 

S.  Whether,  if  it  did  have  that  effect  ia 
Canada,  the  courts  of  the  United  States  sbooU 
rive  it  the  same  effect  as  against  dtiaem  of  Ite 
Fnited  Slates  whose  r^hts  accnwd  befoR  ib 


■T55;, 


lere  is  no  constitutlona]  prrdiiUtioD  ia 
uonaoa  against  the  poaaage  of  lawa  impatrnv 
the  obligation  ot  contracts,  and  the  Fai&msi 
of  the  Dominion  had,  in  1878,  exduaivelegida- 
tive  anthori^  over  theCorporatioD  and  the  gH>- 


autbority ,  the  Dominion  Pariiament  has  "pine- 
ry legislative  powers  oa  large  and  of  the  Nme 
nature  as  thoee  of  the  Imperial  ParliamtoL* 
FHderitimy.  Qwen.  8  Can.  Sup.  CL,  20S. 

On  the  aOth  of  August,  1867,  the  ParhamMl 
of  Qreat  Britain  patned  the  "  RaOway  Com- 
paniea  Act,  1807."  S  Btot.,  133S;  90,  81  Tict. 
cfa.,  137.  This  Act  providea,  among  oiba 
things,  for  Uie  i»epanoon  of  "Schemes  ot  Ar 
raogement "  between  rdlwsy  otHnpaniea  uDabla 
to  meet  thedr  ensasemenla  and  their  oediton, 
which  can  be  tSea  in  the  court  of  dtancoy. 
accompanied  by  a  dedaratloo  in  writing,  un- 
der the  seal  «t  the  company,  and  vnUed  by 
the  oaths  ot  the  dincton,  to  the  diect  thai 
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Gnud  Tnmk  Ralltvaj  Company  of  Canada  is 
in  arrear,  aa  well  as  the  rent  of  tbe  railways 
leased  to  tt,  and  the  company  baa  also  become 
indebted,  both  in  Canada  and  in  Encland,  on 
[536]  riropk  contract,  to  rarious  persons  ana  cor[)ora- 
tions,  and  seveml  of  the  creditors  have  obtiuned 
Judrmenl  a^nat  it.  and  much  litigation  is  uow 
pending;  and  wbereas,  the  keeping  open  of  the 
railway  tralHc,  which  Is  of  the  utmost  impor- 
tance lo  the  interests  of  the  Province,  is  thereby 
imperiled,  and  tbe  terms  of  a  compromise  have 
been  protdslonally  settled  between  tbe  different 
classes  of  creditors  and  tbe  company,  but  in 
order  to  fadiilate  and  give  effect  to  such  com- 
promise the  interference  of  the  Legielaturo  of 
the  Province  is  necessary." 

The  confirmation  and  legalizatioo  of  "a 
scheme  of  arrangement "  under  such  ciroum- 
stsnces,  is  no  more  than  is  done  In  boukruplcy 
when  a  "composition"  agreement  with  the 
bankrupt  debtor,  if  sssenled  to  by  the  required 
majority  of  creditors,  is  mode  bmding  on  the 
non-assenting  minority.  In  no  just  sense  do 
such  governmental  regulations depriveaperson 
of  bis  property  without  due  process  of  law. 
They  sfmply  require  each  indirtdual  to  so  con- 
duct himself  for  tbe  general  good  as  not  unoec- 
essarily  to  lnjur«  another.  Baukrupt  laws  have 
been  In  force  in  Eoglaiid  for  more  than  three 
centuries,  and  they  had  their  origin  in  the  Ro- 
manlaw.  TheConsUtutionexpremlyempowers 
the  Congress  of  tbe  United  States  to  establish 
such  laws.  Every  member  of  a  political  com- 
munity must  necessarily  part  with  some  of  the 
rijgbl^  which,  OB  an  Individual,  not  affected  bv 
his  relation  lo  others,  he  might  have  rciaineo. 
Such  concessions  make  up  tbe  consideration  be 
gives  for  tbe  obligation  of  tbe  body  politic  to 
protect  him  in  life,  liberty  and  prop^y.  Bank- 
rupt laws,  whatever  may  be  the  form  the/  as- 
sume, are  of  that  character. 

2.  That  tbe  laws  of  a  conntrr  have  no  extra- 
territorial force  is  an  axiom  of  mtemational  Ju- 
risprudence, but  things  done  in  one  country 
under  the  authority  oi  law  may  be  of  binding 
effect  in  another  country.  The  obligor  of  the 
bonds  and  coupons  here  sued  on  was  a  Corpora- 
tion created  for  a  public  purpose,  that  is  lo  say, 
to  build,  mnintwl"  and  work  a  railway  in  Can- 
ada. It  had  its  corporate  borne  in  Canada,  and 
was  subject  to  the  excluslTe  legislative  author- 
ity of  tbe  DomlDioD  Parliament  It  bad  no 
power  to  borrow  mooey  or  incur  debts  except 


[S37]  railway.  Tbe  bonds  loicen  bvthu  defendants  in 
error  snowed  on  their  face  tnat  they  were  part 
of  a  series  amounting  in  the  aggregate  to  a  very 
large  sum  of  money,  and  that  they  were  secured 
by  a  trust  mortgage  on  ihe  railway  of  tbe  Com- 
pany, its  lands,  toUs,  revenues,  etc.  In  this  wa^ 


with  a  foreign  corporation  created  for  a  jiubll 
purpose,  and  carrying  on  its  business  within  _ 
foreign  Jurisdiction,  out  with  the  holders  of 
oUier  bonds  of  the  same  series,  who  were  relying 
equally  vith  themselves  for  their  ultimate  secu- 
rity on  a  mortgage  of  property  devoted  toapul>- 
lic  use,  situat^  entirely  within  the  territoiy  of 
a  foreign  government. 

A  corporation  "must  dwell  in  tbe  place  Of  its 
creation,  and  cannot  migrate  to  another  aov- 
10S4 


ereignty,"  San*  v.  £iir^,  18  Pet.,  SBH,  though  it 
may  do  business  In  all  places  where  its  duiter 

allows  and  tbe  local  laws  do  not  forbid.  It  R. 
Co.  V.  Kooitb.  104  U.  a, 12  [XX\"I.,  M5].  But 
wherever  it  goes  for  business  it  carries  its  dui- 
ter,  as  Uiot  is  the  law  of  its  eiislencc,  iW/v. 
AHn(W,103U.8..22erXX\'L,S3£i];andthecW 
ter  is  the  same  abroad  that  it  is  alhome.  Wliil- 
ever  disabilities  are  placed  upon  the  corpor^iioo 
at  home  it  retains  abroad,  and  whatever  lecis- 
lative  control  it  is  subjected  to  at  home  most^lie 
recognized  nad  submitted  to  by  those  whod»l 
with  it  elsewhere.  A  corporation  of  one  counwy 
may  be  excluded  from  buaioess  in  anotlxr 
country,  Ftiul  v.  Viimnia.  8  Wall.,  IBS  [To  T. 
S-,XIX.,WT|.  but,  if  admitted,  it  must,  in  the 
ateence  of  legislation  equivalent  to  makin"  ill 
corporation  of  the  latter  country,  be  taken,l««li 
by  the  government  and  liiose  who  deal  with  it, 
as  a  creature  of  the  law  of  its  own  country,  sod 
subject  to  alt  the  legislative  control  and  direc- 
tion that  may  be  properly  exerdsed  over  it  U 
the  place  of  its  creation.  Such  being  the  law, 
it  follows  that  every  person  wbo  deals  wilh  s 
foreign  corporation  impliedly  subjects  hinweif 
to  such  laws  of  the  foreign  government,  affrcl- 
in^  powers  and  obligalinas  of  the  corporatioa 
with  which  he  voluntarily  contracts,  ss  tlw 
known  and  established  policy  of  thai  ^vno- 
mcot  autborii^es.  To  all  intents  and  purnoaes, 
he  submits  his  contrac'  with  tbe  corponiloa  to 
such  a  policy  of  the  foreign  government,  and 
whatever  is  done  by  that  go-ifemment  b  further- 
ance of  that  policy,  which  binds  those  in  lifci 
situation  with  himself,  who  are  subjects  of  the 
government,  in  rtspect  to  the  operation  and  ef- 
fect of  their  contracts  wiili  the  corporatioD,wiU 
necessarily  bind  him.  He  is  conclusively  pK> 
sumed  to  have  contracted  with  a  view  to  such 
laws  of  that  government,  because  tlie  coipora- 
tion  must  of  necessity  be  controllod  by  them, 
and  it  bas  no  power  to  contract  witli  a  vicnr  to 
any  other  laws  with  which  they  are  not  in  e.i- 
tire  harmony.  It  follows,  therefore,  that  any- 
thing done  at  the  legal  home  of  the  corporatiou. 
under  the  authority  of  such  laws,  which  dis- 
charges it  from  liability  there,  (Usclmrige)  it 
everywhere. 

No  better  illustration  of  the  propriety  (rf  thia 
rule  can  be  found  than  in  the  »cts  of  Uke  pn»- 
em  case.  This  Corporation  was  created  in  Can- 
ada to  bulldnndworka  railway  in  that  Domin- 
ion.  Its  principal  busioess  was  to  be  done  in 
Canada,  and  the  bulk  of  its  corporate  imipertj 
was  permanently  Sxed  there.  All  its  powenio 
contract  were  derived  from  the  Canadian  Oov- 
emment.and  all  the  contracts  itoiuld  make  wr.-e 
such  OS  related  directly  or  indirectly  to  its  bu.<i- 
ness  in  Canada.  That  business  affected  the  pub- 
lic interests,  and  the  keeping  of  the  rsilvar 
open  for  iradlc  was  of  the  utmost  importsDce 
to  tbe  people  of  tbe  Dominion.  Tbe  Cofpon- 
tion  had  become  financially  embarrassed,  and 
was  and  bad  been  for  s  long  time  unable  to 
meet  its  engagements  In  the  ordinary  way  »a 
they  matured.  There  was  an  urgent  necessity 
that  something  be  done  for  thcsettlementofits 
affairs.  In  this  the  public,  the  creditors  and  tbe 
sliareholders  were  all  interested.  A  large  niii- 
Jorily  of  the  creditors  and  shareholdcn  bad 
agreed  on  a  plan  of  adjustment  which  wouU 
enable  the  Company  to  go  on  with  its  bosinea, 
and  thus  accommodate  the  public,  and  to  protect 
IM  L.  & 
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tbe  CTcO^tnn  to  tbe  full  ezlcnt  of  tbc  avaJlaMe 
rulue  of  ila  coiponite  properly.  The  Dominion 
PfirliBm«at  baa  the  legislative  power  to  tegdilie 
llic  plan  of  Adjtutment  as  it  bad  been  agreecl  on 
l.j-  the  majority  of  those  intei-est^d.finatobind 
tfie  resident  minority  creditora  by  its  terms. 
Tills  power  WM  know'n  and  recognized  through- 
out the  Pominion  when  the  Coiporation  wbs 
crenled,  and  when  all  its  bonds  were  executed 
and  put  on  the  market  end  sold.  It  la  in  ac- 
cordance with  and  part  of  tbe  policy  of  the  En- 
glish and  Canadian  Governments  in  dealing  with 
emturrassed  and  insolvent  railway  companies 
and  in  proriding  forthelrreorgaoization  In  tbe 
interest  of  all  concerned.  ]t  takes  the  place  in 
Eneland  and  Canada  of  f  oreclosuie  sales  in  tbe 
Uiuted  States,  which  in  general  accomplish  sub- 
stantially tbe  Ktme  result,  with  more  expense 
mud  greater  delay,  for  it  rarely  happens  in  the 
United  States  that  foreclosoies  of  railwaymort 
ga0B8  are  anything  else  than  the  machinery  by 
wUdi  arraogenients  between  the  creditors  and 
otber  parties  ininterest  are  carried  into  eff ectan  d 
a  reorganization  of  tbe  tJTairs  of  tbe  corporation 
underanewnamebroughtabout.  Itlsinentire 
bmrraony  with  tbe  spint  of  bankrupt  laws,  the 
binding  force  of  which  upon  those  wbo  are  sub- 
ject to  the  Jurisdiction,  is  recosnized  by  all  civil- 
ized nadons.  It  Is  not  in  conflict  with  the  Con- 
stitution of  llie  United  States,  which,  although 
prohitriting  States  from  passing  laws  impairing 
iheobllganonof  contracts,  allows  Congress  "to 
establish  *  ■  •  uniform  laws  on  tbe  subject 
of  banlcruptoy  throughout  the  United  States." 
Unless  all  parties  in  mterest,  wherever  they  re- 
side, can  be  bound  by  the  arrangement  which 
it  is  sought  to  have  legalized,  the  scheme  may 
fail.  iM  honu  creditors  can  be  bound.  What 
la  needed  is  to  bind  those  wbo  are  abroad.  Un- 
der these  circumstances  the  true  spirit  of  inter- 
national comitv  requires  that  schemes  of  this 
character,  h^allzed  at  home.  fJjould  be  recog- 
nized in  oilier  countries.    The  fact  tbat  the 


what  law  tlie  parties  intended  their  contmct 
■hould  be  governed,  and  every  citizen  of  a 
country,  otCer  than  Uiat  in  which  tbe  corpora- 
tion is  located,  may  protect  himself  agaimit  ail 
u^ost  legislation  of  the  foreign  government  by 


It  bound  tbe  defendants  in  error, 
uod  tbat  these  actions  cannot  be  maintained. 
Tbe  same  result  was  reached  by  the  Court  of 
Queen's  Bench  in  the  Province  of  OatArio  when 
puiiag  on  a  similar  statute  In  Jona  v.  T/it 
(Mnam  Central  li.  W.  Co.,  tupra. 

Theiudfment*  are  rmertcd  and  Ou  cautet  re- 
■•uindtd,  with  imtrucUon*  U>  enter  judgment  on 
ihtfaeU  found  injavar  of  tAeHailieag  Company 
in  toA  if  Hi*  eat^ 

Mr.  JvtUet  PleU.  not  being  present  at  tbe 
t  of  this  case,  took  no  part  in  tbe  de- 


Mr.  Juttiee  H^rlMi,  diasendng: 


elsewhere,"  at  a  rate  of  interest  not  exceeding 
eight  per  cent  per  annum,  such  sums  of  money 
as  mi^ht  be  necessar}[  to  complete,  maintain  or 
work  Its  railway;  to  issue  bonds  Uierefor,  pay- 
able eitlier  in  currency  or  in  sterling,  at  such 
ilnce, within  Canada  "or  without,"  as  migni  be 
leemed  advisable;  to  sell  the  same  at  such  prices 
or  discount  as  might  be  deemed  expedient  or 


In  pursunnce  of  the  authority  thus  conferred, 
the  Company,  in  1871,  issued  its  bonds  in  tbe 
customary  form  of  negotiable  securities,  and 
made  them  payable  in  tbe  year  190fl,  at  the  of- 
fice of  the  Lnlon  Trust  Company  in  tbe  City  of 
New  York,  with  Interest  at  the  rate  of  seven 
per  cent  per  annum,  coupons  being  given  for 
such  interest  These  bonds,  with  their  interest, 
were  secured  by  n  deed  of  trust  to  Wm.  L. 
Scott  and  Keuyon  Cox,  citizens  of  the  United 


feds,  franchises  and  ai.  _    _ 

declared  that  ibe  bonds,  and  also  the  rights  and 
bea'Uls  arieing  therefrom,  should  pass  by  de- 

In  1873  the  Company  issued  certdn  bonds,  of 
the  denomination  of  ^106  each,  for  the  purpose 
of  funding  unpaid  coupons.  They  were  roade 
p^able,  principal  and  interest  in  g-'-"  -•  "■- 


defendants  in  error, 
whoarecitizensof  New  York,  became  the  hold- 
ers. They  were  delivered  lo  them  at  the  City 
of  New  York,  Upon  their  non-payment  at  ma- 
turity, the  present  suits  at  law  were  brought  in 
one  of  the  courts  of  tbat  Stale,  and  Judgment 
asked  for  tbe  amount  of  tbe  bMids.  The  Rail- 
way Company  appeared,  and  upon  its  petition 
the  suits  were  removed  into  tbe  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York.  In  the  latter  court  an  answer 
was  filed,  to  which  the  plaintiff  demurred. 
The  demurrer  beingsustained  and  theCompaoy 
declining  to  answer  further.  Judgment  was  ren- 
dered for  the  amount  due  on  tbe  bonds  in  suit. 
What  is  the  defense  which  my  brethren  have 
declared  to  be  sufficient  to  deprive  tbe  plaint- 
iffs of  their  right  to  Judementr  Tbat  Uie  Com- 
pany bod  paid  tbe  bon£  in  suit,  In  whole  or  in 


By  no  means.    Its  defense  is  idaced  wholly 
ut>on  an  Act  of  the  Parliament  at  Canada  ratt- 


Krties,  and  to  which  a  large  minority  of  the 
odboldera  and  atockholden  have  never  given 
tbdr  assent.  That  scheme  provided  for  the  sur- 
render of  the  old  bonds,  bearing  seven  per  cent 
interest,  and  tbe  substitution  of  other  bonds, 
maturing  at  a  later  date,  and  bearing  a  less  lale 
of  interest— tbree  per  cent  for  tbe  flnt  tbrei 
jears,  and  five  per  cent  thereafter,  the  IntereM 
on  tbe  new  bonds  being  guarantlsd  by  the  New 
York  and  Budsoo  River  Railroad  Company. 


,y  Google 


SUFBBKB  COUBT  Or  THE  UHTTBD  BtXTES. 


To  tbls  scheme  the  circuit  court  flndi  u  m 
bet  that  the  plaintlfla  never  assented.  They 
stood,  as  theynadarig^t  to  d[>,  upon  their  con- 
tract with  t&e  Company.  But  the  Pullament 
of  Canada  dedaree  that  this  scheme  "lAaUbe 
d(wm«I  to  h&T«  been  uaented  to  1)7  oUithe  hold- 
era  of  th«  original  first  mortgage  bonds  of  the 
ComjtanT,"  and  that  this  arrangement  "  itmU 
be  btrtdtng  upon  ofi  the  holders  of  the  first  and 
second  mortgage  bonds  and  coupons  and  bonds 
tor  interest  thereon  respectivelf,  and  upon  all 
the  shareholders  of  the  Company," 
This  defenas,  asserting  the  power  of  a  for- 
rB4ei  *^  gOTemment,  by  its  legialatioii,  to  deatroy 
'  ■■  the  contract  rights  of  citizens  of  the  United 
States,  was  w^  characterized,  as  it  eeems  to 
me,  bythekamedCircuitJudge  who  tried  this 
case,  as  a  mostexb«ordinary  one  to  be  made  in 
a  country  where  the  obligation  of 
against  impnirment  by  legisLatfveena 
w^  as  the  ri^ts  of  persons  and  property,  . 
carefully  gnuded  by  constitutional  provisiomi. 
In  this  countiT,  no  State  can  pass  any  law  im- 
pairing the  obligation  of  contnicts;  the  Consti- 
tution of  the  United  States  forbids  such  legis- 
lation. ,  And  the  principle  is  founded  in  lus- 
tice,  independently  of  ttais  constitutional  pi" 
vision.  The  Statute  of  Canada  here  relied  i 
disregards  this  principle,  and  openly  and 
terms  impairs  the  obligation  cf  the  contract 
which  each  holder  of  these  bonds  has  with  this 
foreign  Kaitway  Company.  It  assumes,  with- 
out a  hearing  and  witiiout  the  consent  of  those 
who  hold  its  bonds,  to  disctiorge  the  Railway 
Company  from  all  liability  thereon.  If  any 
State  in  this  Union  should  assume  to  pass  a  law 
with  reference  to  a  railway  corporation  she  had 
created,  requiring  the  holders  of  its  bonds,  for 
which  they  had  paid  value,  to  surrender  them 
and  take  in  their  place  others  of  leas  value,  and 
payable  at  a  different  time,  our  courts,  federal 
and  state,  would  be  constrained,  by  their  obli- 
gation to  support  the  Constitution  of  the  Unit- 
ed  Statee,  to  declare  such  legislation  to  be  in 
conflict  with  that  instrument.  More  than  that, 
a  citizen  of  Canada,  or  even  a  railwav  corpo- 
ration of  that  Dominion,  could  have  the  bene- 
fit, in  out  courts,  of  the  constitutional  inhibi- 
tion upon  state  laws  impairing  the  obligation  of 
contracts. 

In  the  Aniawy  J**nd  a«M,  99  U.  8.,  718, 71B, 
IXXV.,  SOI],  we  said  that  while  the  United 
States  are  not  included  within  (he  constitution- 
al prohibition  which  prevents  States  from  pass- 
ing laws  impairing  the  obligation  of  coutracts 
yet  "Equally  with  the  States  they  are  prohibited 
from  deprinng  persons  or  corporations  of  prop- 
erty without  duo  process  of  law.  They  can- 
not legislate  bade  U>  themselves,  witbout  mak- 
ing compensation,  the  lands  they  liave  given 
this  corpcnMlon  to  aid  In  the  construction  <a 
Its  nllroad.  Ndther  can  tbev  by  legislation 
compel  the  corporation  to  discnarge  its  obliga- 
tions in  respect  to  the  snbaidy  bonds  othenrise 
rK««i  Uian  aoccHding  to  the  laws  of  the  contract  al- 
1-''*"^  ready  mode  In  that  connection.  The  United 
States  are  as  much  bound  by  their  contracts  as 
are  Individuals.  If  they  repudiate  their  obli- 
gations. It  la  as  much  repudiation,  with  all  the 
wrong  and  reproach  that  term  implies,  as  It 
would  be  if  the  repudiaior  bad  been  a  State,  or 
a  munidpali^,  or  a  dtiieiL  No  change  can 
be  made  in  the  title  Ciwted  t^  the  grant  of  the 
lOSft 


now  rendered,  are  given  effect  here,  t< 
^■iry  of  our  own  dtizens,  notwithstanding  tboaa 
Lws  arbitrarily  deprive  them  of  thdr  o    '~    ' 


thort^  conferred  l^  Its  t ,   

bonds  payable,  as  we  tuve  seen.  In  N«w  Yotk, 

and  secured  them  by  mortgage  executed  to  dt- 
izens of  the  United  States.    It  sent  them  to  tius 
country  for  sale  and  our  people  invested  their 
money  In  them.     Intrenched  behind  the  arbi- 
trary edict  of  a  foreign  govcmioent,  it  now  ssn 
'    American  holders  ol  its  bonds,  that  it  will 
t  comply  with  its  contract;  that  if  they  do 
t  surrender  thoee  securities  and  take  otben 
of  less  value,  tbey  shall  not  receive  anything. 
It  is  daimedby  my  brethren  that  tbeCansiu 
Statute  provides  a  scheme  wbich,  in  its  practi- 
cal effect,  resembles  a  composition  in  bankrupt- 
cy. Itseemstomethatthereai 


to  this  suggestion:  1.  It  does  not  poiport  U 
a  scheme  of  bankruptcy  in  the  sense  of  the  w 
bankruptcy  as  used  either  in  England  or  Amer- 


ica. 


if  bankruptcy  in  the  m 

,.-jy  as  used  either  in  En_ 

-  It  is  imlike  a  compoMtion  in  bank- 


ruptcy in  this  :  that  whereas  a  compontion  is 
never  had  eitcepi  upon  nodce,  so  that  creditois 
may  have  their  day  in  court,  with  oroonunltv 
to  show  that  the  proposed  compositiMi  should 
not  be  made,  here,  no  such  opportunity  was 

g'veil  to  the  holders  of  this  Company's  bond*. 
any  court  or  other  tribiual,  to  show  ihattlM 
arrangement  which  the  Canadian  PsiUomenl 
sanctioned  ought  not,  in  justice,  to  be  made ; 
but  the  arrangement  was,  by  legislatiTe  enact- 
ment, made  absolutely  binding  upon  every 
bondholder  and  stockholder,  even  those  who  aie 
dtizens  of  other  countries. 

It  is  said  that  the  Canadian  scMuwIa  pneti- 
cally  nothing  more  than  might  be  aocmnplisbed 
in  foreclosure  proceedings  instituted  in  one  o( 
our  own  courts  by  or  at  the  instance  of  tim  aS' 
seating  bondholders.  Hy  answer  ta  diat  sH 
bondholders  and  stockholders  have  tbedr  day  tn 
court  in  such  proceedings;  sod,  whcm,  upoiithe 
judicial  sale  of  a  railway  and  Its  appraleDancea, 
they  fall  to  realize  the  fuU  amount  of  tbeir 
claims,  they  ate  not  deprived  of  their  property 
without  due  process  of  law. 

Reference  is  made  by  the  court  to  the  Act  of 
the  English  Parliament  which  authorizes  such 
arrangements  to  be  effected  through  courts  of 
chancery.  But,  in  such  proceedings,  oil  inta- 
estedhave  their  day  in  court,  with  (mportunity 
to  show  that  the  proposed  scheme  uionld  not 
receive  Judicial  sanction. 

In  my  judgment,  thedlscharge  In  Canada,  by 
statute,  of  this  foreign  Railway  Compwiy  train 
all  obligation  to  pay  these  bonds  acconung  to 
their  terms — whatever  may  be  the  bladine  (arce 
of  such  legislation  upon  petqoos  retident  m  that 
country,  or  upon  those  who  may  assert  their 
rights  imder  me  original  contract  In  the  oourti 
of  Canada— can  have  no  extrsterritoiial  ef- 
fect ;  certainly  none  as  to  persons  who  reside 
In  a  different  State  or  countiy,  where  the  cob- 
tract  is  to  be  performed,  and  in  the  courts  of 
which  It  becomes  the  subject  of  litigatioa. 

In  BaWtnn  v.  ITaU.  1  Wall,  233  [68  U.  8.. 
Xm.,  631],  It  was  hdd  that  a  discharge  ob- 
tained under  the  insolvent  law  of  one  State  ot 
I  the  Union  is  not  a  bar  to  an  action  on  a  note 
1WD.S. 
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«m  idtco  g)v«a  In  and  p^ble  Is  the  u 
Bbits,  Iha  puty  to  whom  the  uoM  wu  gi^ 

havtaig  been  and  being  of   m  different  Su. 

Stoij,  in  his  Conflict  ol  Lkws,  uja  thatehonld 
«  State  proTlde  that  the  ditdiarge  of  en  inaolT- 
eot  debtor  nnder  tier  own  lam  wa>  ■  discharge 
of  aU  hit  cootncts.  eren  of  those  made  in  a 
forrisn  conntn,  met  a  discharge,  althouefa 
bioduw  npon  the  courts  of  that  State,  wonld 
or  mUint  M  mere  nnllitiee  in  other  conntrles. 
flee.  U8.  Ohonetttor  Kent,  referring  to  state 
InsoWent  laws.  In  operation  when  there  is  do 
oationalbankmptstatute.sajs:  "Thedlscbargo 
under  a  state  law  is  no  bar  to  a  suit  on  a  tx- 
tract  existing  when  the  law  was  pessed,  nor 
an  action  bv  a  citizen  of  another  State  in  the 
court!  of  tbe  Doited  States,  or  of  anj  other 
State  than  that  where  the  discharge  was  ob- 
tained. The  discharge  under  a  state  uw  wilt  not 
discharge  a  debt  due  to  s  citizen  of  another 
State  who  doe*  sot  make  himself  a  paily  to  a 
proceeding  under  the  law.  It  will  only  operate 
apoo  conDacta  made  within  the  State  between 
Its  own  dtiieus  or  suitors  subject  to  state  pow- 
er. The  doctrine  of  ttieSi^ireme  Court  en  the 
United  Slatea  in  Ogdtny.  Savndert  [IS  Wheat., 
tlSl  is,  that  a  discharge  under  the  bankrupt 
law  of  one  country  does  not  affect  contracts 
made  or  to !»  executed  in  another."  "  "-— • 
pp.  8SM. 

Such  is  the  unvarying  current  of  authority 
In  this  conntiy.  If  a  discharge  by  an  Insolv- 
ent law  of  one  of  tbe  United  States  does  not 
affect  the  contract  rights  of  citizens  of  another 
Slate,  how  much  Btronger  is  the  case  where,  by 
the  terms  of  the  contract,  it  is  to  be  performed 
in  a  state  or  country  other  than  that  in  which 
the  discharge  Is  granted.  My  brethren  suggest, 
If  I  do  not  misapprehend  their  opinion,  that  the 
putiea  ttere  suing  must  tie  understood  to  have 
purchased  these  bonds  with  reference  to  tbe 
power  which  theCanadianCkiTemment  has  over 
corporations  of  its  own  creation.  But  this  view. 
It  sill  mill  to  me.Dverlooks  the  principle,  founded, 
S*ys  Btoiy,  in  natural  justice— and  applicable 
boe  even  if  tbe  twnds  In  suit  bad  been  pur- 
dtaeed  and  delivered  in  Canada — that  "Where 
tbe  cofttract  is,  dther  expressly  or  tacitly,  to  be 
performed  in  another  place  than  where  made, 
tbe  rule  is,  in  conformity  with  the  presumed 
Intention  of  the  parties,  that  the  contract,  as 
to  its  vnlldlty,  nature,  obligation  and  Interpre- 
tation, is  to  be  governed  by  the  law  of  the 
cteoe  of  performance."  Story,  Oonflictof  Lewi, 
M&aeO;  AndTtiUV.Pmd,l»PeL,K:  Ooott 
T.  Mi>ftUt,6Sow.,Wl.  Why  should  it  not  be 
preMimed  that  the  parties  to  these  contracts 
made  Ibem  with  refnenceas  well  to  that  prln- 

a4e  aa  to  aootha  loindple, which  is  thus  f  orc- 
y  stated  by  Eent :  "The  taws  of  other  gov- 
cfnmoila  have  no  force  beyond  their  territorial 
Buiti ;  and  if  permitted  to  operate  in  other 
Btatea,  tt  is  upon  a  principle  of  comity,  and 
only  wlten  neither  the  Slate  nor  lie  citizens 
would  suffer  any  inoonvenienoe  from  tbe  appli- 
cation of  tbe  foraign  law."  3  Kent,  404.  Story 
aannnnces  the  same  doctrine  In  Ube  following 
language:  "And  even  In  relation  to  a  discharge 
aorardlog  to  the  lawa  of  the  place  where  the 
aootnet  b  made,  there  are  (as  we  have  seen) 
■onte  neceMary  UmJIatioos  and  exceptions  In- 
gnttad  npoa  ue  general  doctrine  which  every 
eoonUT  will  enforce,  whenever  thoee  laws  are 
1WU.8. 


manifestly  unjust,  or  are  inloilous  to  the  btr 
righie  of  Ita  own  dtizens.  u  has  been  said  by 
a  learned  Jndge  with  great  force:  'Astlkelaws 
of  foreign  conntrleiaie  not  admitted  es])n|pNo 
e^psrs,  but  moely  M  eMnibifo,  the  Jtidldid  pow- 
er will  ezercbea  discretion  with  respect  tc    * 


lawa,  which  titer  may  be  caUed  upon  to  si 
tion;  forshoulatheybe  manifeatff  unjust, 
calculated  to  injure  thdr  own  cftizenfl,  they 


ong^ttoberetaded.  Thus,  If  any  State  should 
enact  that  Its  attxens  should  be  dlschuged  from 
all  debts  doe  to  creditota  living  wl£oat  the 
State,  such  a  provision  would  be  so  contraiy  to 
the  common  principles  of  Jnslioe  that  tlte  most 
liberal  sfdrit  ot  comity  would  not  require  Its 
adoption  in  any otherState.'"  InBurge'aCnm- 
menlarlea  on  Colonial  and  Foraign  Iaws,  Vol. 
1,  p.  S,  ttie  author  say> :  "  It  Is  established  as 
a  principle  of  international  Jurisprudence  that 
effect  should  be  given  to  tlie  laws  of  anotlKT 
State  nhenew  Oie  rigihle  of  a  litigant  before 
its  tribunals  an  derived  from,  or  are  dependent 
on,  those  laws,  and  whoi  sniA  recognition  Is 
not  prejudicial  to  its  own  interests  or  the  rlgbts 
o{  its  own  sabjecU."  The  same  view  is  thus 
expressed  l^  another  American  author;  "It 

Sie  Slate)  must  consult  sound  monls  and  the 
lerests  and  public  policy  of  its  own  people, 
and  if  to  enforce  the  laws  of  another  State  or 
country  would  lead  to  their  Infringement,  it 
would  be  treacherous  to  its  own  duues  to  lend 
aid  to  their  execution."  1  Daniel,  Ncg.  Inst., 
sec.  QW. 
In  8mit/i  v.  Hudianan,  1  Bast,  i,  ll,theques- 


Haryland,  where  the  debtor  resided,  was  a  bar 
to  a  suit  upon  that  contract  In  the  courts  of  En- 
gland. The  point  was  there  made  that  the  dis- 
charge under  the  lawa  of  Maryland  was  analo- 
gous and  equivalent  to  a  certiflcate  of  bank- 
ruptcy in  England;  and  having  been  Issued  by 
a  competent  jurisdiction  In  the  case  of  subjects 
of  MBTjIand  residing  there  at  the  time,  though 
it  had  not  tbe  binding  force  of  law  in  En^ond, 
yet  the  courts  there  should  give  effect  tolt  "by 
adoption  and  the  courtesy  of  nations."  Bat  to 
that  argument  ttie  court,  apetdting  by  Lord  Een- 
yoo.  said:  "  This  la  the  case  of  a  contract  law- 
fully made  by  a  subject  in  this  country,  which 
he  resorts  to  a  court  of  Juatice  to  enforce;  and 
ily  answer  la  ttiat  a  taw  tiaa  been  made  In 


relinquished  all  their  property  to  their  credit- 
ors." "  But  how,"  ss3d  he,  ''is  tbatananswec 
to  a  subject  of  this  country,  foing  on  a  lawful 
contract  made  here?  How  can  u  be  pretended 
he  is  tmund  by  a  condition  to  whlc^  he  has  giv- 
en no  assent  ather  express  or  impliedf '  "In 
America,"  adds  Story,  referring  to-tttat  case, 
"tlie  same  doctrine  hasotitalnedUie  fullest  sanc- 
tion." Story,  Condlct  of  Lawa.  sec  849.  So, 
alao,  in  Atrtiey  y-Sadffei,  1  Beet  ft  SmiUi,  STS, 
wh««  tike  defendant  pleaded,  in  a  court  of  En- 
^and,  an  Insolvent  ducbarn  under  the  laws  of 
Vlctoria,aBriti8hCokniy.  The  court  said:  "No 
case  has  been  cited  to  show  that  a  distdiarga 
under  the  insolvent  lawa  of  Tlctorla  Is  an  an- 
swer to  an  action  here,  tnnnght  I7  an  English 


Coboy  ofvlctoria  is  not  a  foreign  country  in 
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one  uiue  of  tbe  word,  yet  Its  laws  are  the  laws 
of  that  colony  only.  *  *  *  It  mtght  as  well 
be  said  Umtttie  laws  of  tie  Stale  of  Maryl— * 


charge  under  tbe  laws  of  BcoUaiid 
to  an  action  brought  by  an  Englisb  subject  in 
a  court  in  England  on  a  debt  contracted  in  En- 
gland, although  it  appeared  that  the  Eoglish 
creditor  had  appeand  in  the  Scottish  proMod- 
Ings  for  the  purpose  only  of  opposing  the  dis- 
charge. 

The  case,  then,  before  us  is  one  tn  which  a 
foreign  Railway  Corporation  pleads  in  discharge 
of  its  liability  to  paV  its  neKotiable  securities, 
[5481  held  by  dtizenBof  the  United  States,  and  which 
were  delivered  and  are  payable  in  this  country, 
not  that  It  had  paid  Buch  securities;  not  that 
there  had  been  a  compodtion  in  bankruptcy  em- 
tHwdng  these  clainia;  not  that  any  court  had 
riven  ns  sanction  totbeschemein  question;  but 
that  a  statute  of  a  foreign  country,  without  tlie 
consent  of  those  who  did  not  approve  such 
scheme  and  without  giving  an  opportunity  be- 
fore any  authorized  tribunal  to  show  that  su^ 
scheme  ought  not  to  be  ratified,  had  absolved  it 
from  liabiU^  to  meet  its  contract  enj^gemeots. 
This  defaiae  my  brethren  feel  obliged,  upon 
gronndaofintemaiionalcomity.tosust^D.  Thus 
an  American  court  denies  to  American  holders 
of  fordgn  railway  securities  what  an  English 
court  would  not  deny  to  Euglisb  holders  of 
American  tailwav  securities,  ii  English  court 
would  not  pemut  the  rights  of  Englishnien, 
growing  out  of  a  contract  between  them  and  a 
foreign  corporation,  which  is  to  be  performed 
in  England,  to  be  injuriously  aSected  by  for- 
eign laws  in  violation  of  the  terms  of  that  cC3- 
tract  I  fully  concur  in  what  the  Circuit  Judge 
said:  "If  any  of  our  own  Stales  had  paasea  such 
an  Act  as  the  one  under  consideration,  it  would 
have  been  the  du^  of  the  courts  of  that  State 
to  treat  it  as  an  unlawful  exercise  of  power;  and 
certainly  it  cannot  be  expected  that  this  court 
will  tolerateleglslation  by  a  foreign  State  which 
it  would  not  sanction  if  passed  bete,  and  vhlch, 
if  allowed  to  operate,  would  seriously  prejudice 
the  rights  of  a  citizen  of  this  State.  Comttvcan 
ask  no  recognition  of  such  unjust  foreign  tegis- 
lation,  and  tbe  case  falls  under  the  cmalinca- 
tlona  of  a  general  rule,  which  prescribes  that 
when  the  lor^^  law  Is  repugnant  to  the  fun- 
damental princ^le  of  tbe  lex  fori.  It  will  be  ig- 

The  prlndples  for  which  I  contend  are  not 
affectea,  in  their  application  to  this  case,  by  the 
circumstance  that  the  legislation  of  Canada  re- 
lates to  the  contracts  of  a  qwui  public  corpora- 
ation  and  not  to  contracts  wholly  between  in- 
dividuals. For,  in  determining  whether  a  stat- 
ute impairs  the  obligation  of  a  contract,  within 
the  m»ning  of  our  Constitution,  itmusi  be  con- 
ceded that  Uiat  instrument  protects  such  obliga- 
ti(>a  arainst  legislative  impairment  as  well  in 
[S49]  cases  (3  contracts  with  railway  corponitlona  a« 
of  contracts  Iwtween  individuals.  Itia  equally 
clear  that  debts  held  agonal  such  corporations 
are  property  of  which  the  citizen  may  not  \» 
deprivM  without  due  process  of  law.  We  said 
in  PrUdiard  Y.Norton  [an(«,  104], that  "A  vested 
right  of  action  is  property  in  the  same  sense  in 
wblch  tangible  things  are  property,  and  is 
equ^y  protected  against  arbitrary  interf  vence. 
10S8 
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Whether  It  springs  from  contract  or  from  tba 
principles  of  the  common  law,  it  is  not  compe- 
tent for  tbe  Lefrislatuie  to  take  it  away."  Rail- 
way corporations  are,  undoubtedly,  public  in- 
Btrumeniaiitiea  employed  by  government  loac- 
complish  public  purposes.  But  in  this  coontzy 
the  legislative  department  may  not,  mtder  tlie 
guise  of  regulating  such  corporatiMis,  aiWUari- 
ly  deprive  creditors  of  the  b^ieQt  of  their  dairai 
against  them,  nor  Impair  the  obligation  of  con- 
tracts which  individuals  have  with  tbem.  "Dot, 
perhaps,  would  not  be  disputed  were  this  a  cm- 
test  between  American  citizens,  or  ena  citi- 
zens of  Canada,  and  an  American  Bailwsy  Cer- 

As  I  do  not  think  that  a  foreign  raOway  cor- 
|>oration  is  entitled,  upon  principles  of  intona- 
tional  comity,  to  have  tbe  oenent,  in  our  court* 
— to  the  prejudice  of  our  own  people  and  in  vio- 
latioD  of  their  coDtract  and  proper^  tights— of 
a  foreign  statute  which  could  not  M  sustained 
bad  it  been  enacted  by  Oongreaa  or  by  any  one 
of  tbe  United  States,  with  reference  to  tiM  ne- 
gotiable securities  of  an  American  railway  COT 
porationi  and  as  I  do  not  agree  that  an  Amerf- 
CBD  court  should  accord  to  a  foreign  nOway 
corporation  the  privilege  of  repudiating  its  COi- 
tract  obligations  to  American  cdtiiens,  when  tt 
must  deny  any  such  privile^,  nnder  like  at- 
cumstances,  to  our  own  railway  corpomlioiis, 
I  dissent  from  the  opinion  and  judgment  of  the 
court. 

Trueoopy.   Teet: 

James  H.  HcSenner.  Clerk,  Bop.  Oourt,  0.  & 

Clted-lU  D.  a^  ItO. 


J.  U  SULLIVAN  ET  At.,  Flfi.  in  Btr., 

IRON  SILVER  MINING  COMPANT. 
(See  S.  C,  Beport«ns  ed..  tU-OL) 
Dtmurrtr,  a 


tbeir  legal  efleot,  wltnout  l 

ulan  that  lead  to  It;  and  n ._ 

Implied  t>r  law  need  mil  liiiiii|iii»iil  In ^ 

3.  inanaetionbytiwpateaieeof  aptaoer  ctalia, 
to  recover  pooewm  of  a  vein  or  toas  within  'am 
boundailei,BnansweralletlnKltaatUmT«toarl(ide 
was  known  to  the  patentee  to  ezM  at  Che  time  at 
applrlPB  for  the  patent,  and  was  not  Includnl  ta 
bis  sppHcatloii,  well  pleads  the  (act  wlilcti,  under 
secUon  Saa  of  the  Bevised  Btacutea,  preulDdes  Un 
from  bavJiiB  any  right  of  iinninmlrm  of  tlia  vg(n  <r 


lode. 


States  for  the  District  of  Colorado. 

Tbe  history  and  facts  of  tbe  case  appear  tn 
the  opinion  of  the  court 

MmtT».  T.  K.  PatterMm  and  F.  P.  Omppr. 
for  plaintiffs  in  error. 

ittttrt.  O,  O.  87m«a  and  AjAIkt  Vvmi. 
for  defendant  In  error. 

Mr.  JutUei  Gray  delivered  tbe  opinian  of 
the  court: 
*Head  notes  by  i^-  ■TtMUM  Gkat. 


,y  Google 


Sdixitas  t.  Ibos  811.TKK  HiNiKO  Co. 


Tbi>  Ktlon  wu  brou^t  by  the  Iron  Bilrer 


ii  of  part  of  the  tnct,  likewise 
ibe  defendants.    The  answer  originally  filed 


lich  it 


bad  been  ousted  b 


._s  demiured  to  and  the  demurrer  Bustained. 

The  defendants  thereupon,  by  leave  of  the 
court,  filed  an  amended  answer,  alleging  that, 
on  the  llth  of  March,  1676,  the  United  States 
iastied  to  Wells  and  Hoyer,  the  grantora  of  the 
plaintiff,  for  the  premises  described  in  thecom- 
ptaint,  and  known  as  No.  281,  upon  the  appll 
cation  for  and  entry  of  the  premlaea  as  the 
Wells  and  Moyer  placer  claim,  a  placer  patent, 
or  patent  of  and  for  aplacertninlngciaim,  con- 
taioing  the  following  restrictions  and  excep- 
tions: 

"  TiiM.  That  the  grant  hereby  made  Is  re- 
ftrict«d  in  its  exterior  limita  to  the  boundariea 
of  the  said  lot  No.  281  as  hereinbefore  de- 
scribed, and  to  any  veins  or  lodes  of  quartz,  or 
other  rock  In  place,  bearing  gold,  silver,  cinna- 
bv,  lead,  tin,  copper  or  oUier  valuable  depM- 
Ita,  which  may  hereafter  be  discovered  within 
said  limits,  and  situate  and  not  claimed  or 
known  to  exist  at  the  dsto  hereof. 

Second.  That  should  any  vein  or  lode  of 
qoartz,  or  other  rock  in  place  bearing  gold, 
ttlrer.  cinnabar,  lead,  tin,  copp^  •>r  other  val- 
uable depoaits,  be  churned  or  kdowq  to  exlat 
within  Ibe  above  described  premises  at  the  date 
hereof,  the  same  la  express^  excepted  and 
eluded  titm  these  pieaenta. 

The  amended  answer  also  alleged  "  7htU,  u 
the  time  of  the  location  of  said  placei  cJaim, 
and  Ibe  lurvey  thereof,  and  at  the  time  of  tbe 
upUcation  for  said  patent,  and  at  the  time  of 
the  enlivaf  said  land  thereunder,  and    '  '"^  ~ 


at«  in  rock  in  place,  carrying  carbonates  of  lead 
and  ailver,  and  of  great  value,  was  known  to 
exist,  and  waa  claimed  to  exist,  witbio  the 
boandariea  md  underneath  the  surface  of  said 
Wdla  and  Hoyer  placer  claim  No.  281;  and 
that  tbe  fact  that  MM  vein  was  claimed  10  ex- 
[M,  and  did  exist  aa  aforesaid  within  said  prero- 
iaea,  was  known  to  the  patentees  of  said  claim 
SI  all  the  Umea  hereinbefore  mentioned^ "  and 
"  (hat  the  aald  application  for  said  ^teot  by 
aaid  pUenleea  ana  grantors  of  sold  plaintifl  did 
not  Include  any  application  whatever  for  a  pa' 
t«it  of  or  to  said  lode  or  vein  within  its  bound- 
mriem  aforesaid.  Wherefore  those  defendants 
■.TCr  that  Ibe  aaid  failure  to  include  said  ifdn 
r  lode  in  said  application  amounted  to  a 


or  lode  in  said  application  amounted  to  a  con- 
cJosive  dedaralHin  by  said  patentees  that  they 
mMle  DO  claim  whatever  to  said  lode  or  vein 
Aoj  nut  thereof,  and  that  ibe  aame  was  e 
prSawy  eiceptod  and  excluded  from,  and  d._ 
not  paw  with  the  grant  of  said  premises  in  and 
bj  Mid  patent  for  said  premises." 

Tb«  auMDded  aoawer  further  alleged  that 
tbe  flivt  of  January,  1888,  the  defendants,  then 
ftod  now  being  citizens  of  the  United  States, 
went  upon  tba  premiaes  last  described  in  the 
eomplaint,  and  luiik  a  shaft  thereon,  which  un- 
eoTWed  and  exposed  said  lode,  vein  or  deposit; 
sad  tlserenpco  proceed«d  to  and  did  locale  the 
149I7.S. 


same  as  a  lode  claim,  by  erecting  a  notice  con- 
taining tbe  name  of  the  lode,  the  date  of  ibe  lo- 
cation, and  their  own  names  as  locators,  and 
marked  the  surface  boundaries  by  posts ;  nod 
afterwards  caused  to  be  filed  a  location  certifi- 
cate containing  Uie  name  of  the  lode.tbe  names 
of  tbe  locators,  thedateof  the  location, the  num- 
ber of  feet  in  length  claimed  on  each  side  of  the 
center  of  the  disravery  shaft,  and  the  genera) 
course  and  direction  of  sold  claim  as  near  as 
might  be.  "Wherefore  the  defendants  claim 
tbe  right  to  occupy  and  possess  the  said  prem- 
ises in  full  accordance  with,  and  by  virtue  of  a 
full  compliance  with,  the  requirements  of  the 
laws  of  the  United  States,  and  of  tbe  State  of 
Colorado,  the  said  vein,  lode  or  deposit  being  a 


the  acts  and  doings  of  the  defendants  as  herein- 
before set  forth  constitute  the  aaid  supposed 
tr«ipass  complained  of  bv  the  plaindff.'' 
The  plaiotlO  demuirea  to  the  amended  an- 
r,  because  neither  of  its  allegations  set  forth 


an V  defense;  because  It  showed  that  neither  the 

defendants  nor  their  grantoi 

ered,  located  or  recoraed  an 


itors  had  duly  dlscov- 
any  lode  or  vein  such 
described  in  section  2330  of  the  Revised 
Statutes,  at  or  before  the  time  of  tbe  application 
for  the  placer  pat«nt,  but  that  tbe  deiendonia 
located  tbelr  lode  claim  within  the  bound:iries 
of  the  patented  ground  after  the  issuing  of  the 
placer  palfnt ;  and  because  the  applicants  for 
the  placer  patent  were  not  required  to  apply  for 
the  vein  or  lode  claim,  unless  It  had  been  duly 
disoovered.located  and  recorded,and  was  owned 
by  tbe  apfdlcants  for  the  placer  patent  at  the 
time  of  applying  for  the  patent. 

The  circnll  court  auatained  the  demurrer  to 
the  amended  answer,  and  gave  Judgment  for  the 
plaintiff,  and  the  defendants  sued  out  this  writ 
of  error. 

The  question  in  this  case  arises  imder  section 
33S8  of  the  Revised  Statutes,  the  different  pro- 
visions of  which  will  be  more  clearly  distin- 
guished from  each  other,  without  affecting  the 
meaning  of  either,  by  separating  them  by  pe- 
riods, as  follows : 

"  Sec.  2888.  Where  the  same  person,  asso- 
ciation or  conKitation  Is  in  possesalDn  of  a  placer 
claim,  and  also  a  vein  or  lode  included  within 
the  boundaries  thereof  .application  shall  be  mode 
tor  a  patent  for  the  piAOBr  claim  with  the  state- 
ment that  it  includes  such  vdn  or  lode,  and  In 
such  case  a  patent  shall  issue  f  orthe  plocerclaim, 
subject  to  uie  provislonaof  this<^pler,includ- 
ing  such  vein  or  lode,  upon  the  pavment  of 
(0  per  acre  for  sndi  vein  or  lode  daim,  and 
twenty-five  feet  of  Burfaceon  each  ride  thereof. 
Tbe  remainder  of  tbe  placer  clalm,or  any  placer 
claim  not  embracing  any  vein  or  lode  claim, 
shall  be  paid  for  at  the  rate  of  $2.B0  per  acre, 
together  with  all  costs  of  proceedings.  And 
where  a  vein  or  lode,  such  as  is  described  In  sec- 
tion Iweuty-threehtmdredsnd  twenty  ,is  known 
to  exist  within  tbe  boundaries  of  a  placer  claim, 
an  application  for  a  patent  for  such  pUcer  claim 
which  doea  not  Include  an  appllcwon  for  tbe 
vein  or  lode  claim  shall  be  construed  as  a  con- 
closlve  declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim.  But  where  the  existence  of 
the  vein  or  lode  In  a  placer  claim  la  not  known. 
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■  Mteat  for  the  placer  claim  ahall  convey  all 
Tduable  mineral  and  otlieT  depodts  within  the 
boundariea  thereof." 

The  section  leferred  to  in  the  third  nitxilTis- 
ion  of  this  secLloti  Ii  aa  followB; 

"8ec.2S20.  HioingclaimsuponTeiiisorlodea 
of  quartz  or  other  rock  In  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper  or  other  val- 
uable deposits,  berelofore  located,  shallbe gov- 
erned OS  to  length  along  the  vein  or  lode  bj  the 
Guitoma,  rwulations  and  lawa  in  force  at  the 
date  of  their  locAdon.  A  mininK  claim  located 
after  the  tenth  day  of  Hay,  eighteen  hundred 
and  seventy-two, whether  located  byone  or  more 
persons,  may  equal,  but  shall  not  exceed,  one 
thousand  five  hundred  feet  in  length  along  the 
vela  or  lode:  but  no  locatiou  of  a  mining  daim 
shall  be  made  until  the  discovery  of  the  vein  or 
lode  within  the  limits  of  the  claim  located.  No 
claim  shall  extend  more  than  three  hundred 
feet  ou  each  side  of  the  middle  of  the  vein  at  the 
surface,  nor  shall  any  claim  be  limited  by  asy 
mining  regulation  to  less  than  twenty-flve  feet 
on  each  aide  of  the  middle  of  the  vein  at  the 
surface,  except  where  Bdveiserigbta  existing  on 
the  tenth  day  of  May,  eighteen  hundred  and 
aeventy-two,  rendw  such  limitation  Becesrory. 
The  eud  lines  of  each  claim  shall  he  parallel  to 
each  other." 

The  counsel  of  both  parties  in  their  arguntents 
have  discussed  the  question  whether  a  vein  or 
lode  included  within  the  boundaries  of  a  placer 
claim,  the  applicaiion  for  which  does  not  in- 
clude an  application  for  the  vein  or  lode  claim, 
is  exceptea  out  of  the  patent  for  the  placer  claim, 
if  at  the  time  of  the  application  it  is  known  lo 
the  applicant  to  exist,  but  no  claim  to  the  vein 
or  lode  has  been  located. 

In  accordance  with  the  view  expressed  by  the 
drcuit  cotut  in  the  opinion  debvered  on  sus- 
taining the  demurrer  to  the  original  answer,and 
reported  in  16  Fed.  Rep.,  829,  the  defendants  in 
error  maintain  that  by  virtne  of  section  2838, 
taken  in  connectioo  with  section  fSSiO  therein 
referred  to,  a  vein  or  lode  within  the  bounda- 
ries of  a  placer  cl^m  is  not  excepted  from  a 
patent  for  the  placer  claim,  unless  a  claim  for 
the  vein  or  loae  had  pranoualj  beok  located 
accoiding  to  aecdon  3820. 

The  pbintlffsin  error  conlond  that  if  the  ex- 
istence of  the  vein  or  lode  is  known  to  the  ap- 
C"[»nt  for  a  placer  claim,  he  must  include  In 
application  for  the  placer  cl^m  an  applica- 
tion for  the  vein  or  lode  claim,  and  pay  for  the 
latter  at  tbe  higher  rate,  in  order  to  obtain  any 
title  to  It. 

The  circuit  court  treated  the  question  of  tlu 
construction  of  this  statute  as  one  ol  mudi  dif- 
ficulty and  of  some  doubt,  and  as  affecting  nu- 
merous cases.  This  court  should  not  expreea 
an  opinion  upon  It,  unleaa  its  determination  la 
neceesariW  Involved  In  the  adjudication  of  the 

Wearet^oplolos  that  the  qoestlonb  not  pre- 
sented for  adjudication  upon  the  record  lielore 
us.  The  amended  answer  ^egea  that  at  the 
timffl  of  the  location  and  survey  of,  entry  upon, 
and  application  and  patent  for,  the  placer  claim, 
the  lode  or  vein  was  known  to  edst,  and  was 
claimed  to  exist,  within  the  Ijoundaries  and 
underneath  the  surface  of  the  placer  claim,  and 
the  fact  that  the  vein  was  claimed  to  oJJst  and 
did  exist  within  the  premises  was  known  to  the 
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palenleea  of  that  claim.  The  phrase  "tdained 
to  exist,"  as  used  in  the  amended  answer,^par- 
ently  intending  to  follow  tbe  form  of  patnu 
therein  set  forth,  is  not  indeed  a  BtalemeU  thu 
a  claim  for  the  vdn  or  lode  had  been  in  dot 
form  made  and  located,  hot  only  (bat  it  was  c» 
tended  that  the  vein  or  lode  existed,  fttf  the 
further  allention  in  the  answer,  that  the  tcid  ,„, 
waskoown  Dy  thepatentaeetoexistattlKliiaa  '*** 
mentioned,  is  an  aueratioo,  in  the  very  wivdi 
of  the  statute  itself,  of  the  fact  which  the  stit- 
utedeclares  shall  be  conclusiTeaAiiut  any  ri^ 
of  poaseaslon  of  tbe  vein  or  iMe  claim  in  t 
claimant  of  the  placer  Hntm  natiy. 

Whether Uie words  "known toexIat,''asnKd 
__  the  statute,  are  satisfied  by  actoal  knowledge 
of  the  applicant,  or  imply  also  ■  located  dsia 
for  the  vein  or  lode,  the  same  meaningmutbe 
attributed  to  them  in  tbe  amended  aonnr;  sad 
the  fact  signified  by  the  statute  is  well  phaded; 
for,  by  tbe  elementary  rules  of  pleadine,  fact) 
may  be  pleaded  according  to  their  leg*Ieff«)l, 
without  setting  forth  tbe  particulars  that  lead 
to  it;  and  necessary  circumstances  implied  br 
law  need  not  be  expressed  in  the  plea.  BacAl*. 
Pleas  &  Pleading,  I.  7 ;  Co.  lit,  808  i.  Tte 
fact  that  the  vdn  or  lode  was  known  to  exidM 
contemplated  by  the  statute  beins  wdl  ideadtd. 
although  In  general  terms,  is  a£nitlea  by  the 
demurrer.  Baton  v.  3ortlJibv.W\lleB,lSli  iW- 
nvuler-Omerai  v.  Uttielc,  4  Wash.  (C.  C.l.  817. 
Ohrutraa*  v.  RutteU,  S  WalL.  300  [T2  U-  9.. 
XVIII.,  47B].  Inoidertoprcsenttheisnudit 
cussed  in  aignment,  tbe  plaintiff  abould  eitbei 
have  traversed  the  all^ntion,  oi  have  replied 
that  no  claim  for  tbe  vm  or  lode  had  been  lo 
cated  at  the  time  in  question. 

We  find  nothing  in  the  statutes  of  Coloiada 
which  changes  the  rules  of  the  commoD  law  ia 
this  respect.  See,  Colorado  Code  of  Civil  Pro- 
cedure of  1877,  sees.  48,  4&,  52,  81. 

Ttujvdgment  mvrt,  iharcjore,  be  revertat  and 
Iht  ea*e  rtmaniUd  to  the  Oireait  Court,  vUk  Mir- 
iu  fo  til&er  parivto  mime  in  that  a^urt  toamati 
vujiUadiTig%.    Jitdgment  reetrmd. 
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two  Aett  Mandlag  togettter. 
9.  Ilie  Fint  DIatrlct  Court  at  Dakota  li  1 

JurtodlctloD  to  Had  or  tir  an  IndlctmeDt  for : 

oonunltml  bf  one  Indian  upon  anotber  In  tbe  Jo- 
dJan  country,  and  a  convlotlon  and  tentenos  upon 
•uc)ilndlotmenCareTold.andtniprlKinmenttlu>raon 
laUkeffaL 


PETITION  for  writ»  of   /iodAit  eorpu*  and 

Tbe  btstoiT  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

J/eMTcWaJter  B.  Smith  and  AdimlrajB 
J.  Plowai&B.  for  petitioner. 

Mr.S.T.VbiUip»,8olieitar-Om.,cotitra. 


jf  the  Untied  States  for  the  Territory  of 

Dakota,  imprisoned  In  the  jail  of  Lawrence 
Caunty,  in  the  Flrat  Judicial  District  of  that 
Terriiorr.  under  aenlence  of  death,  adjudced 
•ninst  nlm  by  tbe  district  court  for  that  dift- 
tricl,  to  be  carried  iato  execution  January  14, 
IBM.  That  Judgment  was  rendered  upon  a 
oottTlcUon  for  the  nmrder  of  an  Indian  of  the 
Brule  Sioux  Band  of  the  Sioux  Nation  of  In- 
dians by  the  name  of  fiin-ta-ge-le-Scka,  or  in 
Engliah,  Spotted  Tali,  the  prisoner  also  belnr 
an  Indian,  of  the  same  band  and  nation,  and 
tbe  homlode  having  occurred,  as  allesed  in 
tbe  indictment,  in  the  Indian  country,  within  a 
place  and  district  of  country  under  the  exclu- 
sire  Jurisdiction  of  the  United  States  and  with- 
in the  laid  Judicial  district.  Tbe  Judgment  was 
slllnned,  on  a  writ  of  uror.  by  the  Sur 


Court  oi  the  Territory.  It  Is 

«f  the  priarHwr  that  the  crime  diarged  agali 


:half 


him,  and  of  which  lie  atands  convicted,  u  not 
an  offense  under  the  laws  of  the  United  Slates; 
(bat  the  diatrict  court  had  no  Jurisdiction  to  try 
Um,  and  that  Its  Judgment  and  sentence  an 
Tofd.  It,  therefore,  prays  for  a  writ  of  haiwu 
wmu,  that  he  may  be  deliTSred  from  an  im- 
prteoniDent  which  be  asserts  to  be  illegal. 

The  indictment  la  framed  upon  section  0889 
of  the  Reviaed  Stalutei.  That  section  is  found 
fn  titls  LXX.,  on  the  subject  of  crimes  against 
the  United  Stales,  and  In  chapter  three,  which 
tnala  ot  crimes  arishig  within  tbe  maritime 
IWD.S. 


and  territorial  Jurisdiction  of  the  United  SUtes. 
It  provides  that  "Eveiv  penton  who  commlu 
murder,  •  •  ■  within  any  fort,  arsenal, 
dock-yard,  magazine,  or  In  any  other  place  or 
district  of  countrr  under  tbe  exclusive  Jurisdic- 
tion of  the  Unllea  States,  •  •  •  shall  suffer 
dealh." 

Title  xxvm.  of  the  Revised  Sututes  relates 
to  Indians,  and  the  sub-title  of  chapter  4  U, 
Qovemment  of  In(Uan  Coontiy.  It  embraces 
many  provisions  regulating  the  subject  of  inter- 
course and  trade  with  the  Indians  in  the  Indian 
country ,and  Impoaee  penalties  and  punishments 
for  various  violations  of  them.  Section  2143 
provides  for  the  punishment  of  assaults  with 
deadly  weapons  and  intent,  by  Indians  upon 
white  persons,  and  by  white, persons  upon  In- 
dians; section  3148,  for  tbe  case  of  anon,  in  like 
cases;  and  secUoD  3144  provides  that  "The  gen- 
eral laws  of  the  United  States  defining  and  pre- 
•criUng  punishments  for  forgery  ana  depreda- 
tions  upon  the  mails  shall  extend  to  the  Indian 
country." 

The  next  two  sections  are  as  follows: 

"  Bee.  2I4S.  Except  as  to  crimee,  the  pun- 
nishment  of  which  iseipresaly  provided  for  in 
thistitle,  the  RGtieral  laws  oftbe  United  States 
as  to  the  punishment  of  crimes  committed  in 
any  place  within  the  sole  and  exclusive  Jurisdic- 
tion of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country. 

Sec.  2146.  The  preceding  section  ahall  not 
be  construed  lo  extend  to  [crimee  committed  by 
one  Indian  against  the  person  or  property  of 
another  Indian,  nor  to]  any  Indian  committing 
any  offense  in  the  Indian  country  who  baa  been 
punished  by  the  local  law  of  theTribe,ortoany• 
case  where  by  treo^  stipulations  tbe  exclusive 
Jurisdiction  over  such  offenses  is  or  may  be  se- 
cured to  the  Indian  Tribes  respectively. 

That  part  of  section  3146  placed  within  brack- 
ets was  In  the  Act  of  2Tth  March,  1854,  ch.  36. 
sec.  8,  10  Stat  at  L.,  370,  woa  omitted  by  the 
revisets  In  the  original  revision,  and  restored  by 
the  Act  of  18th  February,  18TG,  ch.  80,  18  Stat. 
at  L.,  818,  and  now  appears  In  tbe  second  edi- 
tion of  the  Revised  Statutes.  It  is  assumed  fdr 
the  purposes  of  this  opinion,  that  the  omission 
in  ue  original  revision  was  InadveTteut,  and 
that  the  r^rtoratlon  evinces  no  other  intent  on 
the  part  of  Congress  than  that  the  provision 
should  be  conald^ed  sain  force,  without  Inter- 
ruption, and  not  a  new  enactment  of  it  for  any 
other  purpose  than  to  correct  the  error  of  the 
revision. 

The  District  Courts  of  the  Territory  of  Da- 
kota are  invested  with  the  some  JuilscUctloo  in 
all  cases  arising  under  the  laws  of  the  United 
Btalee  as  is  vested  In  the  Circuit  and  District 
Courts  of  the  United  Stales.  R.  B..  sees. 
1007-lBlO.  The  reservation  of  the  Bloux  In- 
dians, lying  within  the  exterior  boundaries  of 
the  Territory  of  Dakota,  was  defined  by  article 
n.,  of  the  Treaty  oooclnded  April  2B,  1868,  IS 
But.  atL.,  636, and  by  section  188» Rev.  Blais., 
it  is  excepted  out  of  and  constitutes  no  part  of 
that  Territory.  The  object  of  this  exception  la 
stated  to  be  to  exclude  the  Jurisdiction  of  any 
state  or  territorial  government  over  Indians, 
within  lis  exterior  lines,  without  their  consent, 
where  their  rights  have  been  reserved  and  r«- 
main  unextinguUhed  by  trea^.  But  tbe  dis- 
trict courts  of  the  Territory  having  by  law,  the 
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Crn^  «r  xsK  Uxmoi  Statbb. 


«T«.l* 


■  ^±i3aJ  ffl«riet.<rf 
Men.  :b>  bMHI  b^ae 
3.  i^  wind  s  pan  a 
(  ssWM  to  Oe  IH*- 
c  Uk  N'-rJ>ss  Dis- 
B  L.   *•:     Id  tfw 

=i;»eb;n  the 

fWpc^^aX  ha^j  of  tte  T«t:-.  it  of  Dakota, 
•ikI  basg  ^Ecqued  oat  of  ii  oc^  in  n^«ct  to 
ibe  leniic«nl  f;oT(niMBt,  the  DtOncl  Cosn  of 
ihtf  Tantai7,  vtibin  tbe  geogniiUcal  baand- 


' rfiiiij'  [iiiuortMit prorMoMof tbeAtmiW.  ^ 
vitksBciidmenisiuidBdditlooariiieciMdcKf  I"* 
BlKiBc  naacuuraa  with  UieIiidiuTrila>,kK 
■e*crttdm,  <Hiihted  all  deflnitioi)  of  wba  tn 
■na  be  tiken  to  be  "tbe  Indiio  antar.* 
SevBtfa(laB.altb(nielitbenctianafltaiiirf 
18M  wrtainlng  the  Htiflnlttnn  of  thttdttka 
bees  icpealed,Tt  U  not  to  be  ne»titAm'ik 
bid  Hers  been  adopted,  but  may  be  Rltfifd  « 
MOoapeclicigwiththeproTMoMoftocBpMi 
ooatext  which  renulii  In  force,  udnii^  be  CM- 
■dtnd  In  ctmnectlon  with  the  dnw  ^A 
hmre  taken  piMce  in  ovr  aitnaticMi,  wfik  tre* 
(rf  detcnniiung  from  tfane  to  liiM  irtMt  ■■>  k 
rwBided  as  Indian  ooootiy  irtiete  itftipia 
{ain  the  statoiea.  It  fa  an  admitted  rakmAt 
interpretation  of  statutes  that  daoMi  wUd 
have  been  lepealed  maj  stfll  be  coaadsedn 
cmstraing  the  provisions  that  laBain  in  ten 


iwOOitm  snder  the  tan  of  the  ttsitrd  States 
mil  irfTi II ■  iiiiili  ponidiafalebvilieiiimnuiiit- 
led  within  it!  limits,  r*.  ^-  t.  i)ii-n> ...  i-'iHon'., 
4«T;  r.  f.T.  Jbridli-r.  1  Black.  4>4  [r-O  U.  S.. 
XVIL,2»];r.a.T.  fi<vfr».4How..r„]T;r.5.T. 
^Ziff^,  Hemp., 444,  ofouoD  bj- Jfr..f'iu6^^  Dan- 
iel; F.  a  ».  Starr.  Hemp..  4W;  U.  S.  t.  Jii-Kan- 
(«-«a  ar  Tbva  Jiaitr,  an  Ow^  I"4tBn,Hemp., 
KM. 

The  dUrict  cooit  has  two  disdnct  jurudic- 
ti<na.  Aa  a  tetritc^vJ  court  it  v^miaistet  Uie 
local  law  of  the  taritonal  grivenimeni;  ..1  in- 
vetted  by  Act  of  Congress  with  iurisdictija  to 
'  admlDixter  Ibe  lawsoi  iheUDited  Stales,  it  bas 
all  the  authority  of  drcuit  and  district  courts; 
■o  Ihnt,  in  Uie  former  characler,  il  may  try  a 
prisoDer  for  murder  committed  Id  ilie  territory 
proper,  under  the  local  law,  which  requires  the 
iuTT  to  delermlne  wbetber  the  punishment  ahall 
be  death  or  imprigonmeiit  for  life  (Laws  of  Da- 
kota, 1888,  ch.  9);  and,  in  tbe  other  character, 
try  another  for  a  mnrder  committed  within  the 
ludian  reservatioD,  under  a  law  of  tbe  United 
States,  which  imposes,  in  ca^  of  conviction, 
the  penalty  of  death. 

S(.'ClioD314Softhc  Revised  Statutesextends  t  he 
ci'Deral  laws  of  tbe  Dnited  Slates  as  to  the  pun- 
iNtimeDtof  crinescommittcd  in  any  place  with- 
in their  sole  and  exclusive  juiisdictiou,  except 
tiie  District  of  Columbia,  to  the  Indian  count^, 
and  it  becomes  nccessaiy,  therefore,  to  inquire 
whether  the  kicalityof  the  homicide,  for  which 
Ilic  prisoner  was  convicted  of  murder,  is  with- 
in rital  description. 

The  Ist  section  of  the  Indian  Intercourse  Act 
of  June  30, 1834  [4  Stat,  at  L.,  739],  defines  the 
Iiiili.'in  countrj'  as  follows: 

'  'That  all  that  port  of  the  United  Btatea  west 
(if  the  Mississippi  and  not  within  the  States  of 
Mis.souri  and  Louisiana  or  the  Territory  of  Ar- 
kiiQSBS,  and  also  that  part  of  the  United  States 
ensi  of  the  Mississippi  River,  not  within  any 
Slate  to  which  the  Indian  title  has  not  been  ex- 


217;  Bank  v.  CWeeftn-,  S  WalL,  4SCi-4U  Vti\.. 
S..  XVni.,a07--8111;  Oommtmnmakf.m^. 
IS  Allen,  541.  Thu  mle  was  applied  h  nfa- 
ance  to  the  very  questicHi  iHnr  nndtr  ooMida- 
etion  in  Aifafv.  ^ori:,  KU.  a.KH  [XXIV., 
4T1],  decided  at  the  October  Ttnn,  1^.  B 
was  sail!  in  that  case  bv  Mr.  JfuHa  lliDti,  ^ 
lirering  the  opinion  of  the  court,  tel "  Ii  M- 
lowE  from  this  that  all  the  coancrjdeeoibcdlT 
the  Act  of  1834  aa  Indian  oonnti7  noMBi  In- 
dian country  ao  long  as  tbe  IndianCRlaH  iM 
original  title  to  the  soil,  and  eeaaea  to  be  IndiB 
country  whenever  they  Ion  Aat  titte,i>  Ac 
absence  of  any  different  proviaoa  bj  hw^ 
bf  Act  of  Oon^rcBB."  In  oar  opiBloa  Oat  M- 
niiion  now  appdea  to  all  tbe  conniiy  to  vtek 
the  Indian  title  baa  iKrtbeen«xtiiifQidwd«1i^ 
in  tbe  limits  of  the  UniiBcl  States,  enn  *te 
not  within  a  icaervstioo  exiwesdf  set  ^arl  fn 
the  exclusive  occtipancy  (d  i"**"  afihMik 
much  of  it  has  been  Msquired  rinee  the  paMp 
of  the  Act  of  1684.  and  DoCwiifaeiandiai:  tte 
formal  definition  in  that  Act  haa  b 
from  the  statutes,  exctadin^  b 


respect  to  tetriUMT  BOt  tkds  aeoeiMd  and  B(»- 
aUy  in  the  excluBvv  oecnpucr  <]f  baaai.  ikt 
authority  of  Oongnaa  ow  It,  mdv  the  et*- 
atitutionalpowertowgalatecoinaiii  ■iiln*«  1 
Indian  Ttibea,  and  unds  aar  tnaty  ■«!«  >■ 
pursuanceof  It  U.  8.  JfcftaftMa.  IM C  S.. 
621  [XXVL,  8BSJ. 

TIus  definition,  '*'™(t^  mm  vrw  opRswIii 
the  Kevised  Statntaa,  fa^fied  tasll  Antpro- 
visons.  most    *  — ■'-'  .  .    _      . 

nected  with  tl 
still  tcf  a-  to  it.    ] 
dbk  to  explain  H 
tomany  of  the  mo 
isting  legtslatiaB  for  Ike  gi 
dian  country. 

It  f  oOowv  that  Hk  htm  m  f«»  at  the  ^1^ 
offense  fa  within  In£aa  to—txT.  over  vhni, 
terHloriaOy.  tbr  Dc«fi:X  Oom  vk  the  Fii^  i^ 
Since  the  passage  of  tbat  Act  great  changes  didal  Dianict  of  Dakai»,  AtJMT  with  tbe  uy 
' *'~  *^-"- ■-■•■ ' thority  of  a  Cbroit  Govt  of  (be  Caattd  Stales 


orgaoitatioBof  lerrflorial  governments;  and  the 

Revised  Statutea,  whOe  retaining  tbe  tr*-- 

103S 
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OielocalltfOf  tlie  prisoner's  offense,  section  S149 
expressly  excepts  from  ita  operation  "crimes 
committed  by  oue  lodiau  as^st  the  person  or 
property  of  another  Ind&i;"  ao  exceptjon 
which  iDClades  (be  case  of  the  priaouer,  and 
which,  if  It  is  effective  and  in  force,  mklces  his 
conviction  lUegsl  and  void.  This  bringa  lu  at 
once  to  the  main  question  of  lariaaiction, 
deemed  by  Congraaa  to  bo  of  such  Importance, 
to  the  prisoner  and  the  public,  aa  to  justify  a 
special  appropriation  for  the  parment  of  the 
expenses  incurred  on  his  bebslf,  in  presenting 
It  for  deddoB  lo  this  proceeding  to  thia  court, 
Sa  Slat,  at  L.,  «S4,  cb.  148,  March  8, 1888. 

The  argument  In  support  of  the  jurisdiction 
utd  conviction  is,  that  the  exception  contained 
Id  aecllon  S146,  Rer.  Stats.,  is  repealed  br  the 
operation  and  legal  effect  of  the  Treaty  with  the 
different  Tribes  of  the  Sloui  Indiana  of  April  39, 
1868,  15  Stat  at  L.,  635;  and  an  Act  of  Con- 
l^ress,  approved  February  28,  1877,  to  ratif*'aD 
aKreemenl  with  certain  bands  of  the  Siou  '.  lo- 
duuu,  etc.    19  Stat  at  L.,  254. 

The  following  provisions  of  the  Treatj  0/ 
18A8  are  relied  on: 

"Article  1.  From  this  lime  forward  all  war 
between  thepartiea  to  this  agreement  shall  for- 
everceaae.  TheOovernmentof  theUiutedBt:iies 
deaircfl  peac^tnd  its  honor  is  hereby  pledged 
tokeeplt.  The  Indians  desire  potce,  and  ^ey 
now  [Med^  their  honor  to  maintain  it. 

If  bwl  men  among  the  whites  or  among 
other  MOide  nit^ACt  to  the  authority  of  the 
United  SUtel  ahdl  commit  anv  wrong  upon 
tbe  peraon  or  proper^  of  the  Indians,  the  United 
^■tes  will,  upon  proof  made  to  the  agent  and 
forwarded  to  the  Commissioner  of  iMian  Af- 
fain  at  WMblncUm  City,  proceed  at  once  to 
cuiM  the  otKnaer  to  be  arrested  and  punished 
according  to  the  laws  of  the  United  States,  and 
aima  re-imburae  Ibe  injured  person  for  the  loss 


M  the  kutborih^  of  the  United  Stales  , 

peace  therewith,  the  Indiana  herein  named  sol- 
emnly agree  tbatthey  will,  upon  proof  madeto 
(heir  agent  and  notice  by  him,  deliver  up  the 
wroDE-doer  to  the  United  Slates  to  be  tried  and 
punidied  according  to  Its  laws.  And  in  case 
ih«y  willfully  refuse  so  to  do.  the  person  in- 
Jorrd  shall  be  re-lmbursed  for  his  loss  from  the 
'incuitiea  or  other  moneys  dueor  to  become  due 
(0  them  under  this  or  other  Treaties  made  with 
U>e  United  Slates.  And  the  Fiesideni,  on  ad- 
riaiag  with  the  Commissioner  of  Indian  Ailairs, 
ehmll  presoibe  rules  and  regulations  for  ascer- 
taialog  damages  under  the  provisions  ol  Ihisar- 
liclo  aa  in  his  Judgment  may  be  proper,  liut 
no  one  fustslnlng  loas  while  violating  the  pro- 
rlsfona  of  this  TnmXY  or  the  laws  of  the  United 
Statei  aball  be  re-imBoraed  therefor." 

Tbe  Mcood  article  deflnea  the  reservation 
which.  It  ic  atipulated,  "Is  set  apart  for  the  ab- 
•olute  and  nnoisturbed  use  and  occupation  of 
tbe  lodlKiia  herein  named,  and  for  such  other 
frieodly  Tribe*  or  Individual  Indians  ns  from 
time  to  time  ther  may  be  willing,  with  the  con- 
sent of  the  United  Btatea.  to  admit  amongst 
them;  and  the  United  States  now  solemnly 
■gxecs  that  DO  persona  except  those  herein  dcsig- 
!••  e.g. 


nated  and  authorized  so  to  do,  and  except  such 
officers,  agents  and  amploj/4t  of  the  government 
sa  may  be  authorized  lo  enter  upon  Indian  res- 
ervations in  discharge  of  duties  enjoined  by  law, 
shall  ever  be  permitted  to  pass  over,  settle  upon, 
or  reaide  in  tbe  territory  described  In  this  ar- 
ticle." 

"Article  Y.  The  United  States  agrees  that 
the  agent  for  said  Indiana  shall  in  figure  make 
bis  home  at.the  agency  building;  that  he  shall 
reside  among  them  and  heep  an  office  open  at 
all  times  for  the  purpose  of  prompt  and  diligent 
inquiry  into  such  matters  of  complaint  hy  and 
against  the  Indians  as  may  be  presented  for  in- 
-'estintlon  under  their  treaty  stipulations,  aa 
Iso  for  tbe  falthfnl  dlachane  of  other  duties 
ei^ined  upon  him  by  law.  Li  all  cawsof  dep- 


together  with  his  findings,  to  tbe  Oommisslon- 
er  of  Indian  Allsirs,  whose  decision,  lubject  lo 
the  revision  of  the  Secretary  of  the  Interior, 


sACOurage  the  settlement  of  Individuals  and  fam- 
ilies upon  separate  ^riculturalreaervBtiona,  and 
the  education  of  children  in  schooh  to  be  estab- 
lished. The  C(»idilioD  of  the  Tribe  hi  point  of 
dvilization  is  Illustrated  by  stipulations  on  the 
part  of  the  Indians,  that  tn^  vriU  not  interfere 
with  the  construction  of  rdlroads  on  tbe  plains 
or  over  their  reservation,  nor  attack  persons  at 
home  or  traveling,  nor  disturb  wagon  trains, 
mules  or  cattle  belonging  to  the  people  of  the 
United  SEalea,  nor  capture  nor  carry  ufl  while 
women  or  children  from  the  settlements,  nor 
kill  nor  scalp  while  men,  nor  attempt  to  do  them 

By  the  Indian  Appropriation  Act  of  August 
15,  1679,  Congress  appropriated  $1,000,000  for 
the  subsistence  of  the  Sioux  Indians,  in  accord- 
ance with  the  Treaty  of  lS68,and  "for  purposes 
of  their  civilization,"  IS  Slat,  at  L.,  102;  but 
coupled  with  cerioin  conditions  rdali  veto  ace^^ 
slon  of  a  portion  of  the  reservation,  and  wiili 
Ibe  proviso,  "That  no  further  approprietiou  for 
said  Sioux  Indiana  for  lubeistNice  shall  here- 
after be  made  until  some  stipulation,  agreement 
or  arrangement  shall  have  been  enbmd  into  by 
said  IndSuia  with  the  President  of  tbe  United 
States,  which  is  calculated  and  designed  to  en- 
able said  Indiana  to  become  self  supporting." 

In  pursuance  of  that  [vovislon  tbe  agreement 
was  made,  whlcbwasradfledinpart  bvthe  Act 
of  Congress  of  February  28,  1877.  llie  enBc^ 
ment  of  this  agreement  by  statute,  instead  of 
Its  ratUcation  at  a  treaty,  was  in  pursuance  of 
the  policy  which  had  beat  declared  for  the  first 
time  In  s  proviso  to  the  Indian  Appropriation 
Act  of  March  3, 1871, 16  Stat  at  L.,  566,  cli. 
120,  and  permanently  adopted  in  section  207tt 
of  the  IteviaedSlatuieB,  that  thereafter  "No  In- 
dian NatiOD  or  Tribe  within  the  territory  of  the 
United  States,  shall  be  acknowledged  or  recog- 
nized as  an  independent  Nation,  Tnbe  or  power 
with  whom  the  United  State*  may  contract  by 
treaty,"  but  without  invalidating  or  impairing 
the  obligation  of  tubalstinr  treaties. 

The  Instrtiinent  in  which  the  agreement  wa* 

embodied  was  rigned  by  the  oommlssioners,  on 

the  part  of  the  United  states,  and  by  the  repre- 

seniative  chiefs  and  bead  men  of  the  variout 
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SiouK  Tribeiibut  with  certain  ezceptionson  the 
part  of  Bome  of  the  tatter,  and  consisted  of 
eleven  articlee. 

The  flist  deflnea  the  boundaries  of  the  r 
vatioa;  the  second  provides  for  wagon  roads 
through  it  to  the  countty  iTing  west  of  it,  and 
for  the  free  navlgatioD  of  toe  HissiBalppl  lUver; 
tlie  third  for  the  places  where  annuities  shall  be 
recdved. 

Article  4  was  as  follows: 

"  The  Government  of  the  United  States  sod 
the  said  Indians  being  mutually  desirous  that 
the  latter  shall  be  located  in  a,  country  where 
they  may  eventually  become  sclf-supportingand 
acquire  the  arts  of  civilized  life,  it  is,  tberetore, 
agreed  that  the  said  Indiana  shall  select  a  dele- 
galioD  of  five  or  more  chiefs  and  principal  men 
from  each  bond,  who  shall,  without  delay,  visit 
the  Indian  Territorr,  under  the  guidance  and 
protection  of  suitable  persons,  to  ne  appointed 
for  that  purpose  by  the  Deputm«it  of  tta(  ' 
terior,  with  a  view  to  selecting  therein  a  pe 
ncnt  home  for  the  said  Indiana.     If  auch  dele- 

S'.ion  shall  make  aselection  which ahaJl be aat- 
ftctory  to  themselves,  the  people  whom  they 
represent  and  to  the  Onited  States,  then  the 
■old  Indians  agree  that  they  will  remove  to  the 
country  so  selected  wUhin  one  year  from  this 
date.  And  the  said  Indians  do  further  acrve  in 
all  Ihinga  to  submit  themselves  to  auch  benefit 
cent  pluis  aa  the  Kovemment  niay  provide  for 
1568]  them  in  the  selection  of  a  count^  suitable  for 
a  permanent  home  when  they  may  live  like 
while  men." 

The  Sth  article  recites  that,  in  consideration 
of  the  foregoing  ceaalon  of  territory  and  rights, 
the  United  States  agrees  "To  provide  all  neces- 
sary aid  to  assist  the  said  Indians  in  the  work 
of  dvOizaUon;  to  famish  to  them  .^oola,  and 
Inatmction  in  mechanical  and  agricultural  arts, 
asprovidedforby  the  Treaty  of  1868;"  to  pro- 
vide subrislence,  etc. 

Article  8  is  as  follows: 

"  The  provisions  of  the  said  Trea^  (a  186& 
except  as  herein  modified,  shall  continue  in  fuU 
f  orce.and  with  the  provisions  of  this  agreement, 
ehall  apply  to  any  conntrv  which  may  hereaft- 
er be  occupied  by  the  said  Indians  as  a  home; 
and  Congress  shall,  by  appropriate  legislation, 
secure  to  them  u  ordmy  govenunent;  they 
shall  be  subject  to  the  laws  ofthe  United  States, 
and  eadi  individual  ahall  be  protected  in  his 
rights  of  prt^eity,  penoo  and  life. 

Article  S.  The  Indians,  parties  to  this  agree- 
ment, do  hereby  solemnly  pledge  themMlvea, 
individoally  and  collectively,  to  observe  each 
and  all  of  uie  stipuktiona  herein  contained:  to 
select  allotments  of  laud  as  soon  as  possible 
aft«r  their  removal  to  their  permanent  home, 
and  to  use  their  best  ettorls  to  learn  to  cidtivate 
the  same.  And  they  do  solemnly  (iled^them- 
selves  thatthey  will,  at  all  times,  maintainpeace 
with  the  citizens  and  Oovemment  of  the  United 
States;  that  they  will  observe  the  laws  thereof, 
and  loyally  endeavor  to  fulfill  all  theobtigations 
assumed  by  them  under  the  TreaQr  of  1868  and 
ibe  present  agreement,  and  to  this  end  will, 
whenever  requested  by  the  Freaident  of  the 
Uaii«d  States,  select  so  manv  suitable  men  from 
each  band  to  co-operate  with  him  in  maintain- 
ing order  and  peace  on  the  reservation  as  the 
Preaidentmaydeem  necessary,  who  shall  receive 


auch  compensatJon  for  their  lervka  as  Cm 
gress  may  provide." 

By  the  lllh  and  last  artide  it  was  nrorided 
that  the  term  "reservation,"  as  theran  iMd, 
should  be  held  to  apply  to  any  country  wUA 
should  be  selected  under  the  andiority  «( its 
United  States  as  their  futtne  home. 

The  4th  article  and  part  of  tbe6tt>  article  c<    -^ 
the  agreement,  which  referred  to  ttte  nsaonl 
of  the  Indiana  to  the  Indian  Territory,  vm 
omitted  from  its  ratification,  not  having  bets 
agreed  to  by  the  Indiana. 

If  this  legislation  has  the  effect  contended 
for,  to  aupport  the  conviction  in  the  pnsen 
case,  it  also  makes  punishable,  when  comfuitied 
within  the  Indian  country  by  one  Indian  sguiet 


places  within  their  exclusive  jurisdictlnt,  m.: 
manslaughter,  sec  6841 1  attempt  to  cotamlt 
murder  or  manslaughter,  sec  584S;  rape^MC. 
534S;  mayhem,  sec  6348;  Ugamy,  mc  ifSB: 
larceny,  sec  58G6;  and  receiving  stolen  goodi, 


legislative  provision,  was  decided  t^  this  a 
in  the  case  of  U.  fl.  v.  43  OaUoiu  <f  Wkii^, 
98  U.  S.,  168  [XXUI., 8461.  Bee,  OAbN  v.A|, 
17WaU.,ail  [B4U.8.,Xa.,lia8];  JiWOerP- 
A«  Todaeeo,uy/aa.Mi  [TO  U.  8.,XX,  SJT].  It 
becomes  neceswy,  therefore,  to  "y"*"-  the 
particular  provisions  that  are  sn^Kiaed  to  wait 
this  result. 

The  first  of  these  is  contained  in  tbe  1st  *r 
tide  of  the  Treaty  of  18S8  [IS  StaL  at  L.,  SK], 
that  "If  bad  men  amonz  the  Indians  diaDcctB- 
mit  a  wrong  or  depre&tion  of  tbe  netaon  or 

Pperty  of  anyone,  white,  black  or  Indian,  snb- 
to  the  authority  of  the  United  Slates  aad 
at  peace  therewith,  tbe  Indians  hcnin  namrd 
solemnly  agree  that  they  will,  up<Mipfoaf  nude 
to  their  agent  and  notice  by  him,  deuverup  the 
wrong-doer  lo  the  United  Stales,  to  be  tried  tod 
punished  according  to  its  laws." 
But  it  is  quite  clear  from  the  context  that  thii 

J cover  the  present  case  of  an  a"     ' 

'jidian  uponlh,  f- 
Tribe,     The  pro* 
ton  must  be  construed  with  its  coaDterpart,jM 

ETccedlog  it, which  provides  for  the  pauiahmm 
y  the  Unit«d  Statesof  anybadmenamoDgthe 
whites  or  among  other  people  sabjed  lolW 
authority,  who  shall  conmut  any  wrong  npoB 
'theluduns.  Snare 


of  the  other — oneiathei      ,  __  . 

their  allies,  the  olher  is  the  Tribe  of  IbdiarM  with 
whom  the  Trea^  is  mads.  In  fl«ch  case  Ae 
guilty  par^  Is  to  be  tried  and  poiddted  by  Ibe 
United  States,  and  in  case  tbe  offender  Es  one  «f 
the  Indians  who  are  partiea  to  tbe  Trea^,  As 
agreement  is  that  fae  shall  be  deUrered  up.  b 
case  of  refueal,  deduction  is  to  be  na^e  froa 


BBtioQ  to  tbe  injured  person,  aprovidcw  w 

e lints  quite  distinctly  to  the  can<teaioB  thai  the 
jured  person  cannot  himself  be  oee  of  tke 
1WD.S. 
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Mine  Tribe.  SltnilAr  provisIoDB  for  the  eztrodl- 
lloD  of  criminals  are  to  be  lound  In  moM  of  the 
trMtles  with  Indian  Tribes.as  far  back,  at  least, 
u  that  concluded  at  Hopewell  with  the  Cbero- 
ke«.  Norember  28,1780.    7SlaL  at  L.,  18. 

The  iecond  of  these  ^rovisloiu,  that  are  anp- 
powd  to  JiutifT  the  JunedlctioD  asserted  in  tae 
preB«Dt  caM,  is  the  6th  article  of  the  agree- 
ment,  embodied  hi  the  Act  of  1877  [19  8Ut  at 


—  J,  penon  and  life." 

It  U  equal);  clear,  In  our  opinion,  that  these 
irords  can  have  no  such  effect  as  that  claimed 
for  tbem.  The  pledge  to  secure  totheee  people, 
with  whom  (be  United  Btatea  wu  contracting 

a  distinct  political  bodv,  mi  orderly  gOTeni> 


fcst  that  the  provisions  had  reference  to  their 
establistunentaa  a  people  upon  adeflned  reser- 
vation as  B  permanent  home,  who  were  to  be 
urged,  as  far  M  it  could  successfully  be  done, 
into  the  practice  of  agriculture,  and  whose  chil- 
dren were  to  be  taught  ^e  arta  and  Industry  of 
civilized  life,  and  that  It  was  no  part  of  the  de- 
sign to  Uett  the  individuals  as  separately  re-  - 
spODdble  and  amenalde,  in  all  their  personal 
and  domestic  relations  with  eadi  other,  to  the 
general  laws  of  the  nnitedStates,outsideof  those 
whidi  were  enacted  expressly  with  reference  to 
them  as  members  of  ao  Indian  Tribe. 

It  must  be  remembered  that  the  question  be- 
fore ua  is  vdiether  the  expressletter  of  section  2 1 46 
ot  the  Revised  Statutes,  which  excludes  from 
'*  -  'nrisdictlou  of  the  United  States  the  esse  of 

le  committed  tn  the  Indisu  country  by  one 

Indian  against  the  person  or  property  m  anoth- 
er Indian,  has  bemi  repealed.    If  not,  It  is  in 


them,  was  (he  highest  and  best  of  all,  that  o) 
•elf -government;  the  regulatirai  \sj  themselves 
of  their  own  domestic  abirs;  the  maintenance 
of  order  and  peace  among  their  own  members 
t^  the  administration  of  tbeir  own  laws  and 
customs.  They  were,  nevertheless,  to  be  subject 
to  the  laws  of  the  United  States,  uotin  the  sense 
of  citizens,  but,  as  thev  had  aJw^s  been,  as 
wards snbtecttoagusrdian;  ootaslndivldualB, 
coDstituted  members  of  the  political  community 
of  the  United  States,  with  a  voice  In  the  selec- 
tion of  representatives  and  the  framing  of  the 
laws,  but  as  a  dependent  communiiy  who  were 
Id  a  state  of  pupiWe,  advoncinK  from  the  coa- 
ditioD  of  a  savage  Trtbe  to  that  ol  a  people  who, 
through  the  discipline  of  labor  and  by  educa- 
tion. It  was  hoped  might  become  a  self-support- 
ins  and  seU-govemM  society.  The  laws  to 
which  Ihey  were  declared  to  be  subject  were  the 
laws  then  existing,  and  wUch  applied  to  them 
•a  Indians  and,  of  course,  included  the  very 
ciatnte  under  consideration,  nhich  executed 
from  the  operMion  of  the  general  laws  of  the 
United  States,  otherwise  applicable,  the  very 
case  of  the  prisoner.  DeclarinK  them  subject  to 
the  laws  made  them  so,  if  it  eifected  any  change 
In  their  dtoatlon,  only  iniespecl  to  laws  in  force 
and  as  existing,  and  did  not  effect  any  change 
to  the  laws  themselves.  The  phrase  cannot,  we 
think,  have  any  more  extensive  meaning  than 
an  acknowledgment  of  their  allegiance  as  In- 
dians to  the  laws  of  (he  United  States, madeor  to 
be  made  In  the  exercise  of  legislative  authority 
"  "  "■"       IS  such.    The  corresponding  obliga- 


foTce  and  wpliea  to  the  present  case.  TheTreaty 
andtheagi '  '*  '" " 

exnreasv 

at  least  to  show  that  th^  do  not  worlc  a  repeat 


1  the  agreement  and  Act  of  Congress 
.  ..  Is  admitted,  do  not  repeal  it  by  anv 
Mwoidi.  What  «a  have  said  Is  aualcii 


nine  can  t« 
L,  which  the 


- 1  with  it,  in  the  decla- 
ration that  each  htdlvldusl  shall  be  protected 
ta  his  rl^ts  of  property,  person  and  life,  and 
tlisi  oU^atlon  was  to  be  fulfilled  by  the  enforce- 
toMit  of  the  laws  then  existing  appropriate  to 
tbue  objects,  and  by  that  future  appropriate 
l^islatlon  wUch  was  promised  to  secure  to  them 


Hon  with  the  entire  scheme  of  the  agreement  as 
f  rviaed,  Includliw  those  ports  not  fluollv  adopt- 
ed, as  throwing  light  on  the  meaning  ca  the  re- 


necessary  implication, 
given  to  the  leglslstlou  ta  question,  w 
words  wUl  bear,  which  is  not  nnreasonsble, 
which  is  not  inconsistent  with  its  scope  and  ap- 
parent purposes,  whereby  the  whole  may  be 
made  to  stand.  Implied  repeals  are  not  favorea 
The  implication  must  be  necessary.  There  must 
be  a  positive  repugnarcy  between  the  provisions 
of  the  new  laws  und  those  of  the  old.  Wood  v. 
U.  8.,  18  Pet.,  342;  Davittt  v.  Fairbaim,  S 
How.,636;  U.  8.v.  T^i^n,  11  Wall.,88  f78U. 
S.,  XX.,  1081;  State  v.  StcU,  17  Wall,  420  [84 
U.  8.,  XX1„  mi\. 


..  A(ams.X.R., 8  C.  P.,  135, "To  the  construc- 
tion of  Acts  of  Parliament  Is  that  a  general  Act 
is  not  to  be  construed  to  repeal  a  previous  par- 
ticular Act,  unless  then:  is  some  express  refer- 
ence to  the  previous  legislation  on  the  subject, 
or  unless  there  (s  a  necessary  inconsistency  in 
the  two  AcU  standing  together."  "And  the 
reason  is,"  said  Wood,  V.  C,  in  Fitzgerakl  T. 
CliampnevM,  80  L.  J.  Ch.,  782,  2  Johns.  &  H., 
81-54,  "that  the  Legi^ture  having  had  its  at- 
tention directed  to  a  special  subject,  and  having 
observed  all  the  circumstances  of  the  case  and 
provided  for  them,  does  not  Intend  by  a  gene- 
ral enactment  afterwards  to  derogate  from  its 
own  act  when  It  makes  no  special  mention  of 
its  intention  so  to  do." 

The  nature  and  circumstances  of  this  case 
strongly  re-inforce  this  rule  of  interpretation  In 
its  present  application.  It  Is  a  case  Involving 
the  judgment  ol  a  court  of  special  and  limited 
jurisdiction,  not  to  be  assumed  without  dear 
warrant  of  law.  It  is  a  case  of  life  and  deatiL 
It  is  a  case  where,  against  an  express  exception 
in  the  law  itself,  thst  law,  by  argument  and  lit- 
ferencc  only,  is  sought  to  be  extended  orer 
aliens  and  strangersi  over  the  mnnben  of  a 
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upoD  them  the  reatraiDts  of  on  external 
known  code,  and  to  Bubject  them  totberespon- 
aibilitim  of  dvil  conduct,  according  to  rules  and 
penalties  of  wbicli  ihey  could  havenopreTious 
warning;  which  ^dges  them  by  a  staudaid 
made  by  others  and  cot  for  them;  which  tabes 
no  account  of  the  condltloiis  which  should  ex- 
cept them  from  its  exactions,  and  makes  no  al- 
lowance for  their  inabilitj  to  understand  it.  It 
tries  them,  not  by  their  peers,  nor  bv  the  cus- 
toms of  their  people,  nor  the  law  of  flieir  land, 
but  by  superiors  of  a  different  race,  according 
to  the  law  of  a  social  stale  of  which  they  have 
•n  Imperfect  conception,  and  which  Is  opposed 
to  the  traditions  of  their  history,  to  the  habils 
of  their  lives,  to  the  strongest  prejudices  of  their 
savage  naturei  one  which  measures  the  red 
man^  revenge  by  the  mazims  of  the  white 
man's  morallK.  It  is  a  case,  too,  of  first  im- 
pression, so  tar  as  we  are  adrlsed,  for,  if  the 
question  has  been  mooted  heretofore  in  any 
courts  of  the  United  Stales,  the  jurisdiction  has 
never  before  been  practically  asserted  as  in  the 

E resent  instance.  Tlie  provisions  now  contained 
1  sections  2145  and  3140  of  the  Revised  Statutes 
were  first  enacted  in  section  '26  of  the  Indian  In- 
tercourse Act  of  1834.  4  Stat,  at  L.,  733,  Prior 
to  that,  by  the  Act  of  1786,  1  Stat,  at  L..  46B. 
and  the  Act  of  180S,  2  Stat,  at  L.,  139,  offenses 
committed  by  Indians  a^inst  white  persons 
and  by  white  persons  against  Indians, werespe- 
cifically  enumerated  and  defined,  and  those  ov 
fSTZ]  Indians  against  each  other  were  left  to  be  dealt 
with  by  aich  Tribe  for  itself,  according  to  Itslo- 
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and  wife,  and  tbe  aoknoirliadicment  at  whicb  vn 
certified  ss  required  by  law.  It  was  In  proof  that  Ihc 
vile  slsned  the  note  and  the  deed,  havtn«an  ofip<ir> 
tunity  to  lead  both  before  slKiilnKt'iem;Ae — *" 
(ore  an  offloer  oompeteot  to  take  ber  ai^o 
ment,  and  be  came  Into  her  pinacnce,  af  ' 
quest  of  the  buiband,  to  take  It ;  andabe 


Mt.  Jvtiict  Miller,  delivering  the  opinion  of  the 
court  in  U.  S.  \.Jo»e^,  94  IJ.  S.,  «I4,  617 
fSXIV.,  886,  297j,  "The  Tribes  for  whom  the 
Act  of  1864  was  made  were  tiiose  scmi-Iode- 
pcudcnt  Tribes  whom  our  government  has  al- 
ways recognized  as  exempt  from  our  laws, 
whether  within  or  without  the  limits  of  an  or- 
ganized State  or  Territory  and,  in  regard  to 
their  domestic  government,  left  to  their  own 
rules  and  tradiuons,  in  whom  we  have  recos- 
ni7«d  the  capacity  to  make  treaties,  and  witn 
whom  the  govemmsntfi,  slate  and  national, deal, 
with  a  few  exceptions  only,  in  their  national  or 
tribal  character  and  not  as  individuals." 

To  give  to  the  clauses  in  the  Treaty  of  1868 
and  ^  agreement  of  1677  effect,  so  as  to  up- 
hold the  Jurisdiction  exercised  in  this  cose, 
would  be  to  reverse  in  this  instance  the  general 
policy  of  the  government  towards  the  Indians, 
»i  declared  in  many  statutes  and  treaties,  and 
recognized  in  many  decisions  of  this  court, 
from  the  beginning  to  the  present  time.  To  Jus- 
tify such  a  departure,  in  such  a  case,  requires  a 
clear  expression  of  the  intention  of  Congress, 
and  that  we  have  not  been  able  to  find. 

It  i-esults  that  the  First  District  Court  of  Da- 
kota was  without  Jurisdiction  to  find  or  try  the 
Indictment  against  the  prisoner,  that  the  convic- 
tion and  sentence  are  void,  and  that  hla  Im- 
prisonment is  illegal. 

Tke  ieriU  of  habeas  corpus  and  certiorari 
praj/edfor  mil.  aeeordingt]/,  be  Utued. 

True  oopy.   Test  r 

James  H.  MoKennej,  Cle^  Bnp.  Ooui^  D.  8. 

RIted-lU  n.  &,  1I»,H0. 


IT,  B«  well  to  wbst  proper^  the  < 

e  obleot  of  itB  execution ;  neld, 

to  must  stand  fwainst « 

denceasto  wbet)ierBbewDllr.„.. -^ , 

delivered  the  deed,  or  bad  Its  ooutcnis  ezpUneil  B< 
ber  by  tbe  offloer.  or  mu  ezenilnedpri  vlly  and  span 
from  her  husband:  and thateven If  It tieonlT prim 

Siie  erldeoce  of  the  fnca  therein  stated.  U  csniHt 
Impeaohed,  In  respect  to  ttaoae  facts,  eioept  up- 
on proof  which  clearly  and  fullrdiowBltiobe  tui 
Or  naudulent. 


APPEAX  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  blU  in  this  case  wasfiledin  the  court  bt- 
low,  by  the  appellant,  to  vacate  and  have  ik- 
clared  null  ancf  void, as  fraudulent  of  bcrruhts. 
a  deed  of  trust,  securing  a  note  for  (8.0DO,  al- 
leged to  have  been  obtained  through  a  coo^ 
racy  of  the  ofScer  pretendingto  have  taken  Mt 
acknowledgment  to  the  same  with  other  ptisaat, 
including  her  husband,  and  for  an  injunetion 
to  prevent  the  sale  of  the  premises  under  tbt 
said  deed  of  trust. 

Upon  the  hearing  of  the  case  at  the  Spedii 
Term  of  the  court  below,  a  decree  was  entoed 
dismissing  the  bill. 

This  decree  having  been  affirmed,  on  appeal, 
at  thcGeneral  Term  of  said  court.the  con^Haifi- 
ant  appealed  to  this  court. 

The  facta  of  the  case  are  stated  by  the  court. 

Ma»r».  Enoch  Tottan  aad  Fred  W.  Joi^a. 
for  appellant: 

It  is  essential  to  the  efficacy  of  a  conveTOKe 
by  a  married  woman  of  her  real  estate,  tW  il 
be  executed  and  acknowledged  in  the  maaDS 
prescribed  by  the  statutes. 

ifoa  v.anitt,  16CaL,533;ifunyW(  v.  Cfci»- 
en*,  46  Pa.,  456:  (Wturn  v.  KdUg.  81  Pa.  St.. 
814:  Clark  v.  77iimp»on,  13  Pa.,  274. 

To  be  valid,  the  examination  and  acknowl- 
edgnient  must  be  taken  out  of  the  presence  of 
her  husband:  "this  is  indispejisable." 

BfiM  V.  Blienjim;  1  PeL,  105  :  XcCawOm  v. 
EjigU  51  Pa.,  308;  Lmidon  v.  Mytke,  ?T  Pa.  St, 
23;  JfiUeniOTyffrv.  OroyU,  37  Pa.,  170:  Midit»tr 


V.  Calender.  38  Pa.,  SS4;  Bank  v.  0>vtiiMiA% 
Md.,  305;  Bamet  v.  Bamet,  16  SeiK.  <S R.  W. 

A  deed  obtained  from  a  married  womsn  by 
coercion  of  any  kind  is  void  as  to  her. 

mdutr^tiyn  v.  iHttU.  31  Ind..  119;  WUi)  v. 
Pnnee,2l1ex.fiSa:8ehraderT.Deeker,ir^St., 


'Sosm.—AehntnbMmuia  af  dead  b*  warrtu 
on;  yanHttMentt  to eaWtnMA;  tnlensfeda 
M  Bsd  to  Dnuy  V.  Itater,  •  U.  8^  XTO..  n 

IMI 
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Touito  T.  Ddtaix. 


U;£«iuimT.S4rtA«,16Ps.8L,982;0'JV«<il7.;roA- 
intm.  4S  Ale,  S38j_ HVtfon  r.  AiK,  10  Ohio,  250; 
Z>nirvT..R>ifar,9WBU.S4(e91T.B.,XVII.,7S0). 

SobseqneDtparoldecunlloDaof  the  wife  vill 
not  core  defective  execution  or  acknowtedg- 
neat. 

Waitan  y.  Bailey  X  BtDn.,  470;  JowMan  v. 
Jovrdan, »  Bag.  •&  R.,  S«8. 

The  net*  of  a  married  woman  are  not  voidable 
ootf,  like  thoae  of  infants,  etc.,  but  are  In 
«id  absolatelj  Toid. 

BmeU  V.  Ptirtol.  1  Pet ,  888. 

Memit.  Jos.  H.  Brjidlsr  and  A.  B.  DwcUl, 
for^ipelleea. 

Mr.  ./tMMMH«Tl»n  delivered  the  opinion  of 
the  court: 

It  ia  ptoTided  b^  the  Revised  t  Statutes  of  ttie 
United  States,  relating  to  the  District  of  Colum- 
Ua,  tliat  "When  any  married  woman  shall 
b«  a  partjr  ezecudng  a  deed  for  the  conveyance 
of  real  estate  or  interest  therein,  and  shall  only 
be  relinquishing  her  ri^ht  of  dower,  or  when 
■lie  sb^  be  a  party  with  her  huaband  to  anj 
deed,  it  shall  be  the  dutv  of  the  officer  author- 
ized to  take  acknowleagraents,  before  whom 


the  deed  fully; "  further,  "if  upon  such  privy 
']  examination  sad  explanation, she  shall  acknowl- 
edge the  deed  to  be  her  act  and  deed,  andahsll 
decUre  that  she  had  willingly  algued,  sealed 
and  delivered  thesame,  and  that  she  wished  not 
to  retract  it,  the  officer  shall  certify  such  'lami- 
nation, acknowledgment  and  deciHiatlon,  bya 
certificate annexedio  the  deed  and  under  his 
hand  and  seal,"  to  the  effect  indicated  In  the 
form  prescribed  by  the  statute.  R.  S.  Diat.  Col., 


oatioD,  acknowledgment 
manied  woman  1*  token  and  certified  and  de- 
livered to  the  recorder  o(  deeds  for  record,  in 
«ccordaDcewith  the  provisions  of  this  (the  14th} 
-chapter,  the  deed  shall  be  aa  effectual  in  law 
It  she  had  been  an  unmarried  woman ;  but  i 
covenant  contained  in  this  deed  shall  In  ai 


(ban  to  convey  effectually  her  right  of  dower 
other  interest  In  the  real  estate  which  she  may 
bave  at  the  date  of  the  deed."  lb.,  sec.  452. 

Theae  statutory  provisions  being  in  force, 
tbeic  was  placed  upon  record  Id  the  proper  of- 
fice tn  the  DistHctof  Columbia,  on thelTth day 
of  November,  1875,  a  deed  of  trust  purportlog 
to  have  been  executed  by  MarkToungandyir- 
^nia  Toung,  his  wife,  and  to  have  been,  on  the 
•ante  day,  acknowledged  before  B.  W.  Fergu- 
M>n,  a  Justice  of  the  peace  in  and  for  the  Dis- 
trict of  Columbia.  The  cerliflcate  of  that  offl- 
«eT,  uihler  hit  band  and  seal,  ahows  that  the 

Sotors  were  personally  known  to  him  to  be 
persons  who  executed  the  deed;  that  they 

^ 11  _..-.>.... .^ J  1s..f..»vl_^     1...  ahl.  1-tl-._J-/ 


•nd  deed,  and  Um  Mid  Virginb  Young,  wife  of 
«Bid  Mai^  Young,  behig  bj  me  (him)  examined 
privily  and  apart  from  her  hustnnd,  and  hav- 
ing the  deed  oforeaaid  fully  explained  to  her,  ac- 
knowledged the  same  to  be  her  act  and  deed,  and 


This  deed  of  trust  conveyed  certain  real  es- 
tate, in  the  City  of  WasblDgUMi,  the  proper^  of 
Mrs.  Yonng,  to  the  ^pelleee,  Dnvall  ana  Holtz- 
num,  in  trust  to  secure  the  payment  of  a  note 
executed  by  the  granton,  wliereby  they  prom- 


ten  per  cent  until  paid.  Neither  Little,  ata  the 
present  holder  of  the  note,  had  any  knowledge 
of  the  circumstances  attending  lbs  execution  of 
the  deed.  Default  having  occurred  in  Itae  pay- 
ment of  the  debt  so  secured,  the  trusteeB  adver- 
tised the  property  for  sale  at  public  auction. 
Thereupon,  Mrs.  Young  Instituted  this  suit  for 
the  punMwe  of  preventmg  such  sale  and  to  ob- 
tain a  decree  declaring  the  deed  of  trust  fraud- 
ulent and  void,  and  requiring  it  to  be  surren- 
dered for  cancellation. 

The  hill  sets  forth  several  groonda  upon  which 
reMef  to  that  extent  is  asked,  but  those  only  de- 
serve serious  consideration  which  are  embraced 
by  averments  to  the  following  effect:  that  the 
contents  of  the  deed  were  never  explained  to  her; 
that  she  signed  it  because  she  was  required,  or- 
dered and  commanded  to  do  so  by  her  huBl»nd 
and  a  person  who  was  with  him:  that  its  con- 
tents were  never  known  or  explained  to  her  by 


tbepres 
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from  her  husband,  Itae  latter  remained  in 
.  presence  of  herself  and  the  ofHcer  on  the  oc- 
cadon  when  It  Is  claimed  she  AgaeA,  acknowl- 
edgei*  utd  delivered  it. 

It  was  in  proof  tliut  Mrs.  Toung  signed  the 
note  and  the  deed,  having  an  opportunity  to 
read  papers  before  ^gningUiem;  she  was  before 
an  officer  competent  mb&t  the  law  to  take  her 
acknowledgment,  and  he  came  into  her  pres- 


roeans  of  the  executed  deed  of  trust,  tc 
loan  from  John  Uttle  of  the  amount  specified 
in  the  note;  and  she  Itnew  or  could  readily  have 
ascertained,  while  in  the  prewnce  of  the  officer, 
as  well  to  what  property  the  deed  referred  as 
the  object  of  its  execution.  There  is,  however, 
a  condict  in  the  evidence  as  to  whether  she  will- 
ingly signed,  sealed  and  delivered  the  deed,  or 
had  its  contents  fully  or  at  all  explained  to  her 
by  the  officer,  or  was  examined  privily  and  apart 
from  her  husband. 

It  is  not  neceasaij  to  enter  upon  a  review  of 
the  adjudged  cases  bearing  upon  the  general 
question  <M  the  effect  to  be  given  to  the  certifi- 
cate of  an  officer  taking  an  acknowledgment  of 
a  married  woman  tosconvevanceofrwl estate; 
for,  if  it  be  assumed,  for  tbe  purposes  of  this 
case,  that  It  is  only  frimafaeie  evidence  of  the 
facts  stated  In  It,  we  are  of  opinion  that  the  In- 
(egri^  of  the  ceitiflcale  before  us  baa  not  been 
successfully  Impeached.  The  certificate  of  the 
officer  Mates  every  fact  essential,  underthe  stat- 
ute, to  make  tbe  deed,  upon  Its  being  delivered 
for  record,  as  effectns]  in  law  as  If  Mrs.  Young 
was  an  unmarried  woman.  Tbe  duties  of  that 
officer  were  plainly  defined  by  statute.  It  was 
incumbent  upon  him  to  explain  tbe  deed  fully 
to  the  wife,  and  to  sscertsin  from  her  whether 
willingly  signed,  sealed  and  delivered  the 
B,and  wishednot  toretractiL  Therespon- 
slblllty  was  upon  him  to  guard  her  against  co- 
ercion or  undue  influence  upon  tlw  part  of  the 
«  10»7 
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huabuid.  In  respect  of  tiie  execution  oDd  deUv- 
ei7  of  the  deed.  To  that  end  he  was  required 
to  eumine  her  privily  and  apart  from  the  hus- 
band. These  facta  were  to  be  manifested  by  a 
certiflcate  under  his  hand  and  eeal.  Of  Decee- 
dtf ,  ariainK  out  of  coosideratlonB  of  public  pol- 
icy, hla  certiflcatemust,  under  the  circumstances 
ducloeed  in  this  case,be  regarded  as  an  ascertain- 
ment. In  the  mode  prescribed  by  law,  of  the  facta 
essential  to  his  authority  to  make  It;  and  if,  un- 
der auch  circumstances.  It  can  be  contradicted, 
to  the  injuiT  of  those  who  id  good  faith  have 
acted  upon  it— upon  which  question  we  express 
no  opinion— the  proof  to  that  end  must  be  of 
such  ■  character  as  will  clearly  and  fuliy  show 
the  certificate  to  be  false  or  iruudulcnt.  In*. 
Co.  T.  MUrm,  103 U.  3.,  544, 647  [XXVI,,  430]. 
The  mischiefs  that  would  ensue  from  a  different 
rule  could  not  well  be  overstated.  The  cases 
of  hardahip  upon  married  women  that  might 
occur  under  the  operation  of  such  a  rule  are  of 
less  consequence  llian  the  general  insecurity  in 
the  titles  to  real  estate  wliich  would  inevitably 
follow  from  one  less  rigorous. 

It  la  safSdent  for  the  disposition  of  this  case 
to  say  that,  even  upon  the  aBSumpdon  that  the 
certificate  is  only  prima  facie  evidence  of  the 
facu  stated  in  it,  the  proof  is  not  of  that  clear, 
complete  and  aatiafactoty  character  which  must 
be  requited  to  impeach  the  official  statements 
of  the  ofBcer  who  certified  Mrs.  Young's  ac- 
knowledgment of  the  deed  in  question. 

7^  lieeret  mutt,  Owr^tm,  ba  c^S^mtd.  B  it 
loordend. 

True  oopr.   Tcab 

James  H.  MaKeaner.derk,  Sup.  Court,  V.  B. 


[8T8]     PROTIDBNCE  AND  NEW  TOKl'  STEAM- 
SHIP COMPANY,  Plff.  in  iBrr., 

HILL  MANUPACTURINa  COMPANY. 

(Bee  B.  C.,  Reporter*!  ed.,  STB^DT.) 

Limited  UaHlity  proaediagi — auord  ofiimiru- 
tion — TvU*  regviating  proetedingt — Ims  by  fire 
— euperteding  at^ion*. 

n.  ProoeedlDss  In  the  Dtetiict  Court  ot  U.6.,  under 
the  Aot  ot  18G1,  >  StaC  at  L.,  I8S,  to  limit  the  UablUty 
ofaUPKiwiienfoTtasBOr  damiue  to  gooda,  super- 
sede ul  other  aotloni  and  suits  for  the  same  kes  or 
danafe  In  the  BtUe  or  Federal  Courts,  upon  the 
■natter  belns  properlr  pleaded  therein. 

S.  The  effect  ol  such  prooeedings.  In  lupersedlnK 
otberactioDs  and  BunSidoeB  not  depeni]  upon  the 
award  of  an  InjnnctloD  by  the  dlatriot  court,  but 
upOD  tlie  Dbjeot  and  tatrtoalo  aharacter  of  the  pro- 
oeedlnes  tbemodTea,  and  the  ezpresa  lanfuajie  of 
the  Aot  ot  Congress. 

and  of  tlm  • 


iCffulatlnB  prooeedlngs 

„_  \a  ftre  on  board  of  a  ship  aie 

wltbln  the  relief  o(  theSd,  as  well  as  the  lst,section 
of  the  Act. 

6.  Ooodi  transported  bjiteamerfromPnniilence 
to  Hew  Toik  were  Inlnred  bf  flie  00  board  the  Tea- 
sel at  her  dock  Id  thelBt(«rplaoe,andaaltafordaiii- 
■oe  were  oommenoed  asauist  the  owoere  of  the 
steamer  in  Hew  York  and  Beaton ;  thereupon  pro- 

*He*d  notes  br  Mr.  JvtUee  Bradlkt. 


NOm.— ZilabOlttf  of  carrier  bv  voter  for  Ion  a 
damaoeofoood*.  Bee noC« to  Hooie v. IVans. Co., S 

V.  s.,  xvC  en. 
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aDMrlot  Court  for  New  Tork,  undmUwAdtf 
ISO,  to  Umlt  their  llablUtr ;  held.  UiBt  aald  pnceed- 
Inn,  properlr  plewled  and  vwUked,  uperfededito 
■ctlons  In  other  oourti,  and  tint  It  wMonvcIo  m- 
ceed  further  therein. 

[No.  82.] 
Argued  Apr.  t,  S,  1883.    Bedded  Dee,  It,  OSS. 

F  ERROR  to  the  Supreme  Judkial  Court  of 
the  CommoDwealth  of  Maaascbusetti. 

This  action  was  brought  in  the  court  bdov, 
by  the  defendant  In  error,  to  lecorer  for  llw 
loss  of  certain  goods,  shipped  for  New  York.  1^ 
the  plaintilTi  agentsat  Pioridence,  Haj  Si, 
IS68,  on  the  defendant's  vessel.  The  Oceuw, 
which  are  alleged  to  have  been  dama^  ud 
destroyed  by  fire  through  the  negligence  ol  tie 
defendant. 

The  defendant  set  up,  as  one  of  its  defcmts, 
certain  proceedings  which  had  been  institnicd 
in  the  District  Court  of  the  United  Sutes  for 
the  Bouthem  District  of  New  York,  under  the 
Act  of  March  8, 1801,  limiting  Ibe  liability  d 
shipKiwcers. 

At  the  first  trial  the  case  was  reserved  fer  Ibc 
consideration  of  the  full  court,  which  nitet- 

?ucDtly  ordered  a  trial  Mfg.  Oo.  t.  P.  i2f.T.& 
,  Cb.,  118  Mass.,  490. 

The  trial  resulted  in  a  verdict  and  JudgSKM 
in  favor  of  the  plaintiff  for  (8,104.34.wiCh  cnts 
amounUng  to  <8.0fl0.10;  hiU  Mfg.  Co.  v.  F.  * 
N.T.S.  S.  (St..  125  Mass., 293.  Wliereupon. Ux 
defendant  sued  out  this  writ  of  error. 

A  fuller  statement  of  the  history  and  facts  o( 
the  case  appears  in  the  opinion  of'^lbe  court. 

Metert  JoaAph  H.  Citomil^MoorfiMSiirrf 
and  J.  D.  Bat(,  for  plaintiff  in  error: 

The  court  below  erred  in  proceeding  in  it- 
fiance  of  the  injunction  of  the  district  court,  ud 
after  its  own  jurisdictioD  had  ceased. 

The  Bubsiantial  effect  of  the  Act  of  ISGI  a»l 
the  rules,  talien  together,  is  to  make  adeqoiit 
provision  that  all  cinims  of  a  maritintf  cfau^ 
acter,  growing  out  of  a  single  disaster  oanitst 
plated  Dy  the  Act,  be  presented  and  tried  In  one 
proceeding,  and  to  restrict  the  remedy  in  sack 
a  case  to  a  proceeding  in  rem  against  Ibe  vesc) 
and  freight,wit]iholdingallt«ne(ly  inperwnam, 
or  limiting  the  latter  to  the  value  of  the  n««l 
and  freight. 

TheOeneeeeChiifM.  ?tbftuoA,  12  How..4IJ^ 
TheScoUand,\.(^  U.  8.,34  (XSVL.  l(MI);/»ft 
£.  I.  Trant.  Go..  5  Fed.  Rep..  599;  In  On  JMtr 
of  the  Prov.  dt  N.  T.  ^teamehip  Cb. .  0  Beo.,  134; 
Iforvrieh  Co.  -v.Wrinht,  13Wall.,  KHOOU.E., 
XX.,  686). 

The  question  of  limitation  or  .._  _.. 
under  the  Act  of  1861  is,  in  its  nature,  ai 
miralty  question,  which,  when  rsistd  bf  Ibe 
proper  procedure  in  rem,  none  but  an  admmiij 
court  can  determine ;  and.  as  sooa  as  it)  joiis- 
diction  has  attached,  that  of  Ihe  state  cooit  ii 
necessarily  terminated  or  suspended  until  iti 
decision,  which,  on  that  admiralty  ijiifwinii.  n 
--tJKdieata. 

JfoRonv.  ^<iU«U,  16  Johns.,  S37:  i^Ckoiv- 

Ebn, Doug., 694;  Sloeumv.  Jfaj«erTT,aWbcat., 
Odelon  v.  Bogt,  8  Wheat. ,  MS ;  Skam  Asa 

}.  V.  MereA.  BIc,  6  How..  844. 

Therewasnoevldence  before  tbe  Jury  .toidlBC 
to  show  that  the  fire  was  caused  by  the  ddtat 
ant's  neglect,  within  the  meaning  of  the  statute. 

£m<ZaU  T.   HeOan.  118  Mass.,  284 ;  Ay  '- 
1MC.& 


,y  Google 


1833. 


Fbov.  add  N.  T.  Btkambhif  Oo.  t.  Hill  Mtq.  Co. 
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m-tni*imm<«  Ci>.,  114  3Ioss.,«3;  y-reh.  Bk.  r. 
ftate  8k.,lOyfiiii.,fS9&{llV.  B.,  XIX.,  10241; 
/.■yrfn-  V.  Wombaea,  h.  R.,  4  Exch.,  89;  (HNi'n 
V.  MeVtilttn.L.  R.,  3  P.  C.  830:  8tulievt.L. 
AX.W.  K.  «.  <>.,  L.  R.,  1  Excb.,  IS;  On^ttr 
T.  .«W  R  R.  Co.,  L.  R,  1  0.  P.,  800;  Ibonwy 
».  £onA-n,  efc.,  ijy.  Cb,.  8  C.  B.  (N.  8.J,  "  " 


N..78I. 

Mam.  JoBlmh  O.  Abbott  and  SauMtA  A. 
B.  Aibott,  for  defendant  in  error: 

The  only  purpose  of  the  Act  of  18B1 U  to  ex- 
empt owners  of  ships  from  the  burdenBome  Ua- 
billt7  to  which  tbej  were  held  by  the  common 
lew  as  common  carriers  for  the  acts  or  oegli- 
Fence  of  their  agents  or  servants,  without  their 
tnowledee  or  asMol,  not  to  lessen  their  re- 
sixindbilii;  (or  their  own  willful  or  negligent 
acts. 

Moore  y.  Trant.  Oo.,  84  How.,  1  («S  0.  a, 
XVI.,  874);  ffattwT.  IVafM.  Cb.,8  Wall.  ■'" 
(70  U.  S.,  XVin.,  172), 

B;  the  Judicial  ~  '   ' 

76,  the  common  __     __^  __  __, , 

served  to  state  courta,  when  the  common  law 
c«n  give  ■  remedy. 

This  (rivea  the  state  court*  concurrent  Jnrls- 
diction. 

I'he  common  law  aflords  a  complete  remedy, 
if  the  loss  by  Are  occurred  with  the  privity  or 
knowledge  of  the  owners,  and  the  liability  can 
be  enfor^  at  common  law  In  the  simplest  and 
most  efflcient  manner. 

SuOon  T.  Mitdua,  1  T.  R,,  18;  WiUon  t, 
iHVitaon,  SB.  &Ald.,2;  Walker t.  Ir\  Of  14 
Omy,  283. 

Jurivllction  hBTingonceattacheo^L  bcstate 
court,  Iiy  ttrlofring  this  nction,  it  cnnnot  x  de- 
f  f -Hted  1^  subaoquent  proceedings  in  the  Federal 
Conrta. 

SinilA  y.  Melter.  9  Wheat,  532;  WaOaee  v. 
McChanea,  13  Pet,  186 ;  Tavlor  v.  Carrj/I,  20 
How.,  683 {81  D.  8.,  XV.,  10281;  ifo/ictt  v.  fltr- 
Ur,  1  Curt  {0.  C),  178;  Johnson  v.  llit/iop,  1 
Wool..  824. 

The  dintrict  court  ban  no  power  to  enjoin 
aninHt  the  prosecution  of  asiilt  in  astate  court. 
TTiis  wM  expressly  provided  by  th«  Act  of  Con- 

EM  of  1768, 1  titdt  atL.,  846,  which haanevet 
n  repealed,  either  expressly  or  by  implica' 
tioR.  Such  have  been  tlie  deddona  of  this  court 
rven  in  cawa  of  bankruptcy. 

Ptek  V.  Jennai.  7  How.,  825;  Taytert.  Car- 
rvt  Itupra);  MeKimT.Veorhir*,7CnDch.2W; 
A'wfT.  H'«J«o((,4Cranch,lT9;  XFaUonv.Jomi, 
13  WaU.,  679  (80  U.  8.,  XX.,  60e);  Camp!.(ir» 
Oue.  1  Abb.  (U.  S.>,  180;  Dial  v.  ItegnoUU,  M 
U.  B.,  840  (XXIV..  644). 

Mr.  JtuUce  Bradley  delivered  the  opinion 
of  the  conrl: 

The  writ  of  error  in  this  case  brings  up  for 
consideration  a  Judgment  of  theSuprcmeJudi- 
cial  Court  of  Massachosetta  rendered  in  an  ac- 
tion brought  by  ihe  Hiil  Manufacturing  Com^ 

inj  agninst  toe  ProvideDce  and  New  York 


occurred  in  May,  1868  :  the  action  was  com- 
mencedfnSeptembeT.lB70.  ThedcfendantHfirst 
put  in  an  answer  denying  Ihe  alleaations  of  tlie 
declaration;  but  averring  lliat  if  the  goods  were 
delivered  to  them  for  Ihe  purpose  siHied,  they 
were  delivered  to  and  received  by  tliem  to  M 
transported  totheCilj  of  New  York  over  Long 
Island  Sound,  not  bciiig  river  or  inland  naviga- 
tion, and  were  safely  traosported  to  New  York 
in  theirsleamship  Oceanus.nnd  that  the  damage, 
If  any,  was  caused  by  fire  happening  to  sud 
steamship  at  her  dock  in  New  York,  and  said  j 
Are  was  not  caused  by  the  neglect  or  design  of 
the  defendant,  who  was  the  owner  of  said 
steamship,  but  occurred  without  their  privity 
or  knowledKC;  and  Ihey  pleaded  the  IstandSd 
sections  of  the  Act  of  Congress,  approved  Marck 
8.  IBCl  t9  8tat  at  L.,  685],  entitled  :  "An  Act 
to  Limit  the  Liability  of  Ship-Owneia,  and  for 
Other  Purposes;"  the  Ist  section  of  wliich  pro- 
vided aa  follows,  to  wit: 

"  That  no  owner  or  owners  of  any  ship  or 
vessel  dtioU  be  subject  or  liable  to  answer  for  or 
make  good  to  any  oneor  mure  person  or  persona 
any  loss  or  damage  which  may  happen  to  any 
goods  or  mcrobandise  whatsoever,  which  sh^ 
be  shipped,  taken  In  or  put  on  board  any  such 
shlporTeaeel,  by  reason  or  by  means  of  any  Are 
happening  to  or  on  board  Uie  said  Bhiti  or  ves- 
sel, unless  such  fire  is  caused  by  the  aesign  or 
neglect  of  such  owner  or  owners." 

And  the  8d  section  of  said  Act  provided  as 
follows,  to  wit : 

"  That  the  liability  of  the  owner  or  owners  of 

ysbiporveasel  for  any  embezzlement,  loss  or 

destruction  by  the  master,  officers,  mariners, 
passengers  or  any  other  person  or  persons,  of 
any  property,  goods  or  merchandise  shipped  or 

Cut  ou  botuii  such  ship  or  vessel,  or  for  any 
>8s,  damage  or  IqJuit  by  collision,  or  for  any 
act,  matter  or  thing,  loss,  damBge  or  forfeiture 
done,  occasioned  or  incurred  without  the  privity 
or  knowledge  of  such  owner  or  owners,  shall  in 
nocaseexcecd  the  amount  or  valueof  the  Inter' 
est  of  such  owner  or  owners  respectively  In  such 


Btous 


_ .„ rf  certain  goods  dO' 

U*end  trr  the  plaintllli  to  thedef  endao  Is  at  Pro  v- 
Ideoce,  Rhode  Island,  to  be  transported  to  the 
City  of  New  York;  whlcli  goods.  It  li  alleged. 
iren.lv  the  n^ligaiice  of  the  def eiidaDts,burned 
■ad  ujwed  by  nra.  The  Iom  it  ftaled  to  have 
IM  I'.  A. 


answer  by  adding  a  particular  statement  of  the 
manner  in  which  the  loss  occurred,  namely  ;  by 
a  fire  at  New  York,  which  cummeoccn  in  a 
buildin?  on  the  wharf  or  pier  at  which  the 
steamship  lay  after  her  arrival,  and  was  rapidly 
communicated  to  the  vessel,  which  was  burnt  to 
the  water's  edge,  together  with  most  of  her 
cargo,  Including  not  only  the  goods  of  Ihe 
plaintilTs,  but  a  large  ouaniity  of  goodsot  other 
persons,  greatly  exceeding  in  amount  the  value 
of  the  defendants'  interest  In  the  vessel  and  her 
freight  then  pending.  The  amended  annwcr 
further  stated,  that  the  defendants  having  been 
sued  in  the  prcstut  cose  and  In  other  cases  In 
New  York  City  and  elsewhere,  for  injuries  to 
said  cargo  by  said  fire,  and  desiring  as  well  to 
contest  their  liability  and  the  liability  of  the 
steamer,  for  the  loss  and  damage  occasioned  by 
the  flre.  as  also  to  claim  the  benefit  of  the  lim- 
itation of  liability  provided  for  In  the  3d  and  4th 
sections  of  sold  Act  of  Coiigrc«,  on  Msy  14, 
1872,  filed  In  the  proper  District  Court  of  the 
United  States  having  Jurisdiction  thereof,  1o 
wit :  the  District  Court  for  the  Southern  Dia- 
trict  of  New  York,  pursuant  to  nid  Act  and  the 
rutea  of  the  Supreme  Court  of  the  United  States 
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In  tbat  bebalf,  tbelr  libel  and  petitioD,  setting 
fortb  the  facts  and  drcnmatances  on  and  b; 
leasou  of  which  such  exemption  from  and  lim- 
itation of  liabtlitj  were  daimed,  and  offering  to 
pay  into  said  dirtrict  court  the  amoimt  of  Uie 
defendanta'  interest  in  said  vessel  and  trelght.or 
to  give  a  stipnlation  with  loieties  for  the  pay- 
ment thereof  into  said  couitwhenerer  thesame 
should  be  ordcnd,  praying  relief  In  that  behalf 
and  further  ptsying  tbat  said  district  court 
would  cause  aue  apprusement  to  be  had  of  the 
amount  or  value  of  the  Interest  of  said  defend- 
ants in  said  steamer  and  her  freight  for  said 
vorage,  and  would  either  order  the  same  to  be 
paid  uito  said  district  court,  la  a  stipulation  to 
begtven  bv  the  defeodiuitswithsaietiesfor  the 
payment  tneraof  into  said  district  court  when- 
ever ordered;  and  that  s^  district  court  would 
Issue  a  monition  against  aU  persons  clounine 
damages  for  the  loss,  destruction,  damage  and 
injury  occasioned  by  said  fire  on  board  of  said 
T^sel,  dtlng  them  to  appear  before  said  district 
court  and  make  duo  proof  of  Iheir  respective 
claims  at  a  time  to  be  therdn  named;  and  also 
praying  that  said  district  court  would  desi^ate 
a  commisBioiier,  before  whom  such  claims 
should  be  presented  in  pursuance  of  said  moni- 
tion; and  that  if,  upon  the  coming  In  of  the  re- 
port of  said  commissioner  and  confirmation 
thereof,  it  should  appear  that  said  defendants 
were  not  liable  for  such  loss,  damage,  destruc- 
tion and  Injury.itmight  be  so  finally  decreed  by 
said  district  court;  otherwise,  tbat  the  moneys 
paid  or  secured  to  be  paid  into  said  district  court 
as  aforesaid,  sRer  payment  of  the  costs  and  ex- 
penses, should  ana  might  be  divided  pro  rata 
amoD^  the  several  cMmants  In  proportjon  to 
the  amount  of  their  respective  claims;  and  pray- 
.  ingthat.  In  tbe  meanome  and  until  the  final 

L^S*]  judgment  should  be  rendered,  said  district 
court  would  make  an  order  restraining  toe  fur- 
ther prosecution  of  all  end  and  any  suit  or  suits 
asalnst  said  defendants  In  respect  to  any  such 
cbim  or  claims;  that  upon  said  libel  said  dis- 
bict  court  caused  due  appraisement  to  be  had 
and  made  of  the  amount  or  value  of  the  interest 
of  said  defendanta  In  said  steamer  and  her 
freight  for  said  vovaze,  and  duly  made  an  order 
for  the  giving  by  tnedefeciiflnisof  astipulaiion 
with  sureties  for  payment  thereof  into  court 
whenever  tbe  same  snould  be  ordered. 

The  answer  further  stated  that  the  defend- 
ants; puiBUsnt  to  the  order  of  said  district  court, 
entered  Into  a  sllpulalion,  with  two  sureties,  to 
pay  the  value  of  said  interest  and  freight  as  so 
appraised  into  said  district  court  whenever  or- 
dered, which  stipulation  was  approTed,andBaid 
order  having  been  complied  witb,  a  monition 
*  was  thereupon  issued  by  said  district  court 
Bgdnst  all  persons  claiming  damages  for  the 
I;ms,  destruction,  doma^  and  injury  occasioned 
by  s»d  fire  on  board  said  steamer,  citing  tbem 
to  appear  before  said  district  court  and  made 
due  proof  of  their  respective  claims  at  or  before 
a  certain  time  named  in  said  monition,  to  wit: 
at  or  before  the  16tb  day  of  October,  A.  D.  1873, 
whicb  time  was  at  least  three  months  from  the 
issuing  of  said  monition  ;  and  designating 
Oeoraie  F.  Betts,  Esq.,  a  commissioner  of  said 
district  court,  as  the  commissioner  before  whom 
such  claims  should  be  presented,  in  pursuance 
of  said  monition,  and  ordering  public  and  other 
notice  of  said  monition  as  tbereln  set  forth,  and 
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thaladd  notice  had  been  served  on'the  raid  BID 
HannfsiCtiuliig  Company,  as  well  as  on  sU  otba 
claimants,  pursuant  to  «ild  monition;  and  said 
districtcouitduly  made  an  order  Festrsiningibe 


any  si 


distnctcouitduiy  made  an  order  Festr 
further  proaeculion  of  all  and  any  su 
agonal  the  defendants  In  respect  of 

duilm  or  nlftiTna 

The  answer  then  referred  to  a 
of  the  libel  and  tbe  pnxxedings  tfaereoo.  an- 
nexed to  and  made  part  of  the  answer,  and  alN 
made  piofert  of  ssld  libd  and  piocee^ngs,  sisl 
concluded  as  follows; 

"And  these  defendanta  further  mv  that  aaU 
fire,  and  the  Injury  thereby  caueect  or  occa- 
sioned, was  wllbont  Um  prmty  or  knowledge  of 
these  defendants.  Ana  tbeee  defendants,  t&r- 
ther  answering,  say  that  if  the  plaintiffs  baie 
any  claim  by  reason  of  any  injurf  lonidcotfaNi 
cloth,  it  cannot  be  enforced  in  this  action,  boi 
can  only  be  enforced  in  said  suit  in  said  district 
court,  and  then  and  there  only  under  and  pur- 
suant to  said  Act  of  Congress.  And  theee  de- 
fendants, further  answering,  say  that  said 
steamer  Oceanus  was  not  a  canal-boM.  bwve  or 
lighter,  and  was  not  used  in  riven  or  inland 
navigation,  and  that  said  voyage  ftom  Provi- 
dence to  said  City  (d  New  Tockwna  not  in  riv- 
ers or  inland  navigation;  and  that  an  injtmc- 
tion  has  been  issued  by  said  djatiict  conn 
agdnst  said  Hill  Manufacturing  Ooupany,  le- 
straining  and  enjoining  tbem  from  tbe  further 
prosecution  of  tlilB  smt,  and  that  said  injune- 
tloD  has  been  duly  served  on  said  UiU  Mana- 
facturing  Company;  and  furtbv,  that  sidd  Hm 
Manufacturing  Company  sued  in  this  court 
tbe  Boston  db  Lowell  Raimiad  Company  fortfae 
alleged  loes  and  injury  complained  u  in  the 
decraratlon  in  this  cause  to  the  aOUm  dotk 
therein  mentioned,  and  recovered  tbenin  a 
judgment  against  said  BoMtm  A  Lowell  Rail- 
road Company  for  said  allied  lose  and  Inlory, 
which  judgmcntwassettted,paid  and  satianed.' 

Upon  the  filing  of  this  answer  the  case  wm 
opened  to  a  jury,  but  before  any  vmfict  was 
takei  the  case  was  reserved,  upon  tbe  rervn  d 
the  Judge  who  presided  at  the  trial,  1.  r  ibc 
consideration  of  Uie  full  COUH  In  Seplemtxs 
Term,  1875.  it  was  ordered  by  tbe  Soimme  Jv 
dicial  Court  that  the  case  do  stand  for  triaL 
Wiiereupon,  the  defendants  Dled.the  followin| 
objections,  ew.- 

"And  now,  with  the  <iew  of  having  this  ac- 
tion taken  to  tbe  Supreme  Court  of  the  United 
Stales  upon  a  writ  of  error.  If  the  final  jod?- 
mcat  therein  in  this  honorable  court  shall  u 
agsinst  the  defendants,  and  for  the  purpose  of 
saving  the  rights  of  the  defendants,  and  so  that 
their  going  to  trial  shall  not  be  construed  s 
waiver  of  their  rights  or  of  tbe  objecticms  ben- 
in,  said  defendants  come  and  obje^  lo  and  pto- 
lest  against  the  ruling  and  decisKn  (rf  this  bos- 
arable  court  ordering  and  directln*  said  acdoa 
lo  stand  for  trial,  am  also  the  nOlng  of  tiiis 
honorable  court  that  if  the  Ion  complained  of  by 
tbe  philntill  was  occasioned  by  the  neglect  oiF 
defendants  it  must  have  been  with  thar  privity 

knowledge  and  was  not  within  tba  Ad  M 

ingress  limiting  the  liability  of  shipowneis; 
_  JO  the  rulings  that  the  proceedinnin  tbe  Dis- 
trict Ourt  of  the  United  Stales  4Ud  OOt  albcl 
tbe  jurisdiction  of  this  boMHabk  court." 

In  April  Term.  1870,  the  nuse  came  on  tor 
trial,  and  the  defendants,  by  knn  of  tbe  cow 
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amongst  other  thlngi,  the  final  decree  of  the 
DiEbict  Conn  of  the  United  States  for  the 
Southern  District  of  New  York,  made  on  the 
I  Wi  of  October,lST3,  by  which  It  was  adjudged 
and  decreed  that  the  Hul  Hanafacturing  Com- 
puiy,  the  plaintifls  in  the  preeeal  auJt,  among 
other  parties,  be  fotever  deoarred  from  prose- 


Thereupon  the  trial  proceeded,  and  the  evi- 
dence showed  that  the  plaintiffs'  roods  were 
delivered  to  thedefendantsatProTiaenee  to  be 
transported  to  New  Toik,  and  were  thus  tracs- 

Krtra  in  the  RteamerOceanua upon  Lod);  Island 
und,  and  that  the  veesel  saf el;  arrived  at  New 
York  with  the  goods  on  board,  and  was  moored 
in  a  Blip  or  dock  on  the  North  River  side  on  a 
Sunday  morning;  and  whilst  lying  there  on  tbat 
day,  midy  lo  be  discharged,  the  Are  occurred 
which  caused  the  loss  in  (jucation,  commencing 
in  a  building  on  the  wlmrf  or  pier,  which  was 
i:scd  by  the  defendants  in  their  tmnsportatiou 
boBincsH.  The  plain tiSs  adduced  evidence 
tcndinc  to  show  that  this  building  was  not 
properly  CO Ditnicted  and  managed  to  avoid  the 
risk  of  tire,  and  that  the  defcnd^ls  were  gulltv 
of  neglieencc  in  that  behalf;  and  they  conlcnd- 
ed  that  If  the  jury  believed  tliat  the  defendants 
were  gtill^  of  such  Dejrlijrence,  they  could  not 
rloim  the  benefit  of  tlie  Act  of  Congreas,  but 
were  liable  to  respond  for  the  loss  of  the  goods. 
The  defendants  adduced  counter  proofs,  tend' 
lug  to  show  that  thej  were  not  guilty  of  any 
Dcgligence;  and  also  put  in  evidence  the  record 
of  proceedinn  upon  their  Ubcl  and  petition  in 
the  District  Court  of  (be  United  Slates  for  the 
Southern  District  of  New  York,  correroonding 
to  the  slalementa  of  their  answer ;  and  It  was 
admitted  that  process  and  the  restralnine  order 
ismed  Id  said  suit  had  been  duly  served  upon 
the  plnintlffa  The  record  of  proceedings  in 
said  snit  Is  set  forth  in  the  transcript,  but  it  is 
UDDecessary  to  describe  them  in  detail.  They 
appear  to  be  in  conformity  to  the  Act  of  I8S1, 
and  to  the  orders  made  by  this  court  relating  to 

Eroceedines  under  eaid  Act  for  securing  the 
sneflt  of  Limited  liability  provided  for  therein. 
They  were  Instituted  in  the  proper  court, name- 
ly :  the  District  Conrt  of  the  United  States  for 
tne  Southern  DtHtrict  of  New  York,  In  which 
district  the  steamer  nas  found,  or  so  much  as 
remained  of  her  after  the  fire.  The  libel  and 
petition  sctforth  the  proper  facts  and  made  the 
proper  allegatioiis  as  well  to  show  that  neither 
the  libetanlsnor  the  steamer  were  liable  for  the 
Injury  caused  by  the  6re,  as  to  show  that,  if 
there  was  any  liability,  the  libelants  were  only 
liable  to  the  extent  of  their  interest  in  the  vc-ssel 
and  freight ;  and  upon  this  libel  and  petition, 
the  proper  proceedings  were  had,  and  the  prop- 
ermonitionand  process  were  Issued,  published 
and  aened,  toaKcertalnihearaountoi  the  libel- 
Bills'  interaU  in  the  steamer  and  freight,  and  to 
bring  an  parties  before  the  court  who  had  any 
clainis  arising  from  the  injury  caused  by  the 
fir«;  and  thesoid  district  court,  on  lb e  13th  day 
of  May,  ISTIi,  made  on  order  restntinini;  the 
further  prosecuiion  of  the  suits  which  lind  been 
commenced  ncnlnst  the  litx/lants  In  New  York, 
which  was  duly  served  upon  the  ^^:^pe(live 
IM  I'.  S. 


parties  concerned;  and  after  the  amount  of  the 
libelants'  interest  in  the  vessel  and  freight  had 
been  duly  appraised  on  the  8th  of  July,  1872,  a 
further  order  was  made  that  a  monition  isnie 
against  all  persona  claiming  damages  for  Um 
loss  and  injury  occasioned  by  the  fire  on  board 
of  said  steamer,  dtlng  them  to  appear  before 
said  district  court  aodmake  due  proof  of  their 
respective  claims  nt  or  before  the  16th  day  of  Oc- 
tober, 1873;  and  that  the  monition  be  publidied 
and  personally  served  on  the  attorneys,  proc- 
tors or  solicitors  of  the  plaintlffls  or  libelants  in 
each  of  the  suits  brought  and  pending  in  any 
court  In  the  United  States  against  the  ubelants, 
or  agninst  the  said  steamer  Oceanus,  to  reco? 
er  for  any  such  damages.  A  monltlOD  was 
duly  issu^l  in  pursuance  of  this  order,  and  was 
served  on  the  attorney  of  the  plalntiSa  In  thla 
suit  on  the  30th  day  of  July,  1873.  On  the  2d 
day  of  September,  1872,  the  district  conrt  made 
a  further  order  against  the  different  plaintiffs 
and  libelants  by  name  who  had  brought  suits 
for  damages,  etc.,  and,  amongst  others,  against 
the  plaintiffs  in  this  case,  ordering  them  to  re- 
frain from  the  further  prosecutloD  of  their  re- 
speciivesuits,  or  any  lult  whatever,  against  the 
libelants,  the  defendantsin  thlseuit,  to  recover 
for  any  loss  of  cargo  by  the  aforesaid  Are  on 
the  steamship  Oceanus;  and  that  any  further 
prosecution  of  such  suits  be  and  the  same  was 
by  said  order  restrained.  A  certified  copy  of 
this  order  was  served  on  the  plaintiffs'  attor- 
ney in  this  suit  at  Boston  on  the  7th  day  of 
October,  1873,  and  upon  their  treasurer  at  the 
same  place,  on  [he  Stu  of  the  same  month.  On 
the,]6lh  of  October,  1872,  default  was  taken 
against  the  plaintiffs  in  this  case,  and  divers 
oilier  persons,  for  falling  to  appearand  present 
their  claims  before  the  district  court  according 
to  the  monition  in  that  behalf,  and  adecree  was 
made  forever  dcharrirg  them  from  pieaentinz. 
filing  or  prosecuting  any  claims  for  di 


asked  the  court  to  rule  that  aw>n  the  wbok 
evidence  in  the  case  the  plalntiib  could  not 
maintain  their  ■ction,  and  that  the  Jury  must 
find  for  tlie  ilefenaanla;bnt  the  conrt  refused  so 
to  rule.  The  defendants  then  asked  thecourt  to 
instruct  the  Jury,  amongst  other  things,  aa  fol- 

"1.  That,  under  the  proper  construction  of  the 
Act  of  Congress  entitled  '  Ad  Act  to  Limit  the 
Liability  of  ShIp-Owners  and  for  Other  Pnr- 
poses.'Stat.,  1851,  ch.  48,  the  libel  and  petition 
of  the  defendant  filed  in  the  District  Court  of 
(he  United  States  for  the  Southern  District  of 
New  York,  and  the  proceedings  had  thereon, 
the  record  of  which  nas  been  put  In  evidence, 
bar  to  (he  plalntifPs  action. 
That,  under  the  proper  constmction  of  said 
Act  of  CoDCTess,  the  plaintiffs  are  inecluded 


8.  That  by  the  decree  of  sold  district  court, 
made  upon  sold  libel  and  petition  and  the  sub- 
sequent proceeilings  thereon.  It  has  been  ad-  [S87] 
Judged  as  between  the  parties  to  the  pteaeni 
suit  that  the  fire  which  caused  the  danu^,  for 
which  the  plaintiffs  seek  to  recover,  was  not 
caused  by  the  design  or  neglect  of  the  defend- 
""iK  within  the  meanlngof  said  Act  of  Congress." 

The  court  refused  to  give  these  Instructions; 
IMl 
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but  kft  ft  to  the  JtuT  to  find  for  the  plalntiils  if 
tbef  were  ntbfied  from  the  evidence  that  the 
flre  was  caused  by  the  negllgeoce  of  the  defeod- 
aota,  ddier  In  raapect  to  tbe  conBlructlon  and 
equipment  of  the  Tenel,  ot  In  respect  to  the 
constmcdon  and  management  of  the  pier  or 
balldingi  thereon. 

To  all  the  nilingi  of  the  court  the  defendant 
excepted;  and  the  jury  haviug  fouud  a  verdict 
for  the  plaintiffs,  the  ezcepuunH  were  argued 
before  tne  Smmune  Judicial  Court  and  were 
overniled,  tJta  judgment  was  entered  for  the 

Elaintiffe.  To  Uiat^udgment  this  writ  of  error 
.  brought.  The  case,  as  decided  by  the  Su- 
preme Judicial  Court  of  UsHEachusettB,  Is  re- 
ported in  118  Mass., 495,  and  ISS  Mass.,  £92. 

The  principal  question  in  thlscagels,  wlieiher 
tbe  inatftution  ol  proceedingB  in  the  District 
Court  of  the  United  Stales,  under  the  Act  of 


n  the  present ,  . 

o  gooas  on  board  of  the  vessel,  superseded  the 
jirosecudon  of  claims  for  the  same  losses  and 
injurlee  In  other  courts.  It  seema  lo  ub  that  this 
muM  be  the  necessary  effect  of  such  proceed- 
ings, and  that  this  results  as  well  tmm  the  lan- 
guage of  the  law,  as  tma  its  object  and  nur- 
pose. 

The  lit  section  of  the  Act  exempts  sbirhown- 
en  from  liability  tot  losses  on  board  of  their 
■hip  by  flre,  "  unless  ench  flre  Is  caused  by  the 
de^n  ot  neglect  ot  aacb  owner  or  owners." 

IIm  2A  section  relates  to  the  shipping  of  pre- 
cious metals  and  other  vahiableainuiout  giving 
notice  of  their  charsciet  and  valne,  and  eieoipts 
tbe  master  and  owners  of  the  vessel,  in  such 
case,  from  liablli^  as  carriera. 

The  3d  section  declares  that  the  liability  of 
ihip-ownetsforembezzleinjnt,  loss  ordcslrtic- 
[586]  ^°^  of  goodaon  board  of  their  ship  by  the  mas- 
tar,  crew,  passeneera  or  others,  or  for  loss  or 
damage  by  coUiston,  or  for  any  act,  matter  or 
thing.  Ion,  damage  or  forfeiture,  done,  occa- 
rioned  or  incurred  .without  the  pnvitv  or  knowt- 
edgeof  soch  owner  or  owners,  shall  in  no  case 
exceed  the  amount  or  value  of  the  interest  of 
■nch  owner  or  owners  respectively  in  such  ship 
or  vessel  and  her  freight  then  pending. 

The 'Ith  section  of  the  law  declares:  "That  if 
any  such  embezzlcmenl.loss  or  destruction  shnll 
be  suffered  by  several  freighters  or  owners  of 
goods,  wares  or  merchand&e,  or  any  properly 
whatOTerou  the  b — — ■"  •'■"  ~*' — 


I,  they  shall _ 

oompensation  from  the  or-nerorownersof  the 
ship  or  vessel  in  proportion  to  Iheir  respective 
loases;  and  for  that  purpose  the  said  freighters 
and  owners  of  the  property,  and  the  owner  or 
owners  of  the  ship  or  vessel  or  any  of  them, 
may  t^e  the  appropriate  proceedings  in  any 
co^  for  the  purpose  of  apporUoninz  the  su~ 
for  which  the  owner  or  owners  of  the  ship 
vessel  in^y  be  liable  amongst  the  parties  entitled 
tberato.  And  it  shall  be  deemed  a  sufficient 
compliance  with  the  requirements  of  this  Act 
on  the  part  of  such  owner  or  owners,  if  he  or 
they  shall  transfer  his  ex  their  interest  In  such 
vessel  and  freight,  for  tbe  benefit  of  such  claim- 
ants, loa  trustee,  to  be  appointed  by  any  court 
of  competent  jurisdiction,  to  act  as  such  trustee 


for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  from  and  alter  which 
transfer  all  claims  and  proceedings  agaioM  the 
owner  or  owners  ^lall  cease,"  9  Stat  atL.,  63fi. 

.  the  last  section  of  the  Act,  it  ie  declared 
that  it  shall  not  apply  to  the  owner  or  ownen 
of  any  cauol-boat,  barge  or  lighter,  or  to  any 
vessel  of  any  description  whatever,  usedlnriv- 

3  or  inland  navi^tion. 

In  these  provisions  of  the  Eiatute  we  have 
Bkelched,  In  oulline,  ascbemeof  lawsandiegn- 
lationa  tor  the  beoeflt  of  the  shipping  Intere*. 
the  value  and  iuiportanceof  which  to  our  maii- 
tims  commerce  can  hardly  beestimated.  Kev- 
ertheless,  the  practical  value  of  the  law  wiD 
largely  depend  on  the  manner  in  which  it  is 
administered.  If  the  courts  having  tbe  exe-  ,jjj, 
cudon  of  it  administer  ii  in  a  spirit  of  fairaes. 
vriih  the  view  of  givinp  !■■  ship-ownera  tbe  full 
benefit  of  the  immunities  intended  to  be  secured 
by  it,  the  encoi'.ragement  it  will  afford  to  com- 
mercial opemtions,  as  Ixf  ore  stated,  will  be  of  tbe 
last  importance;  but  if  it  is  administered  with 
a  tight  and  grudging  iiand,  construing  every 
clause  most  unfavorably  against  the  ship-owner, 
and  allowing  as  titUe  as  possible  to  opente  ia 
his  favor,  the  law  will  hardly  be  worth  the 
trouble  of  its  enactment.  Its  value  and  effl- 
cicocy  will  also  be  greatly  diminished,  if  noi 
entirely  destroyed,  liy  nllowiug  its  adminis- 
tralion  to  be  hampered  and  icterfered  with  by 
various  and  conflicting  jurisdictions. 

As  the  present  case  raises  a  question  of  f^eat 
importance  to  the  practical  and  successtnl 
working  of  tbe  law,  the  decision  of  which,  in- 
deed, will  determine  whether  it  is  to  be  of  any  | 
real  vnlue,  it  will  be  proper  to  examine  a  Kitk 
the  grounds  on  which ,  as  well  the  law  itw'fas 
thcpro«iedings,  adoineilforcarryingit  inio ex- 
ecution, rest  for  their  support. 

We  have  no  doubt  that  Congress  bad  power 
. .  pass  the  law.  It  is  not  only  a  maritime  ref- 
lation in  its  character,  but  it  is  clearly  wiiLia 
the  scope  of  the  power  given  to  Cooirrcss  "  lo 
regulate  commerce. "  In  the  case  of"  T/:r  //rf- 
lawoTina,  21  Wall.,  658  [88  U.S..  XXU.,^ 
speaking  of  the  power  to  make  changes  in  tbe 
maritime  law  of  the  country,  we  said ;  "  Con- 
gress undouljledlv  has  authority  under  tbe  com- 
mercial power,  if  no  other,  to  introduce  such 
changes  as  are  likely  to  be  needed.  Tbe  aamt 
of  tbe  maritime  law  and  thai  of  coinii>erc±tI 
regidulion  are  not  coterminous,  it  is  true ;  but 
the  latter  embraces  much  the  lar^st  portion  of 
ground  covered  by  the  former.  Under  it  Con- 
gress bos  regulated  the  registry,  enrollment,  li- 
cense and  natioonlity  of  shipsand  vessel* ;  the 
method  of  recordinp  bills  of  sale  and  mortgage* 
thereon  ;  the  riglits  and  duties  of  seamen  ;  tbe 
limitations  of  the  responaibility  of  abip-ownen 
for  the  ncgli^^nce  and  misconduct  of  ibeir  cap- 
tains and  crews  ;  and  many  other  things  of  a 
character  truly  maritime.  •  •  •  On  ibis 
subject,  the  remarks  of  Mr.  Jiitb'ee  Xebon. 
in  delivering  the  opinion  of  tbe  court  in  BanJi 
V.  Bmitli.  7  Wall.,  655  [74  U.  S.,  XIX.,  81S]. 
(which  established  the  validity  arid  effect  of 
the  Act  respecting  the  recording  of  mortgages 
on  vessels  in  the  custom-liouBe)  are  pertinenL  :jg| 
He  says,  '  Ships  or  vessels  of  the  United  State* 
are  creatures  of  the  legislation  of  Congnaa. 
None  can  be  denominated  sncb,  or  be  entitled 
IMC.  S. 
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d  by  8  citizen  of  the  same. 

"  ~  ■  CoDmBBhaviDg  created,  as  it  were, 
tUa  ■pedea  <aprop&tts  ud  conferred  upon  il 
Ha  chief  value,  under  the  power  given  in  the 
CooMltutioD  to  ngulate  commerce,  we  perceive 
DO  reuon  for  entertaining  any  aerlous  doubt 
but  that  Ihla  power  may  be  extended  to  the  se- 
curing and  protection  of  ttie  rfehta  and  tiSSea 
of  aU persona detdins  therein.''' 

It  need  not  be  added  that  if  CongreM  hat 
power  to  pan  the  Act  of  IBSl  [9  StaL  at  L. 
080],  it  la  binding  on  all  courts  and  Jurisdic 
Uona  throughout  the  United  SUtes. 

We  have  said  that,  bv  the  provisions  of  tbi 
Act,  Ibe  echeme  was  sietchea  in  outline,  i 
leference  to  its  provlsiims  shows  that  it  was 
cnij  In  onlllne ;  and  that  Jie  regulation  of  de- 
Ulla  a*  to  tbe  form  and  modes  of  proceeding 
waa  left  to  be  prescribed  by  Judicial  authority. 
Tbe  law  waa  evidently  drawn  in  view  of  sitnl- 
Ht  lawa  adopted  and  In  operation  in  Engiaiid 
and  to  tome  of  the  States.  It  laid  down  i.  few 
general  prlndplea  and  propositions  and  left  It 
Co  the  courts  to  enforce  them  and  carry  them 
into  practical  effect. 

Alttaoo^  the  Accwos  passed  in  18B1,  it  stood 
oo  the  statute-book  for  twenty  yean  before  a 
cuetul  acnUiny  of  ita  provisions  was  demand- 
ed of  this  court.  In  the  case  of  Noneidt  Co. 
▼.  Wright,  decided  in  December  Term,  1871, 
and  ivported  in  18  WaU.,  104  [HO  U.  S. ,  VX., 
CBS\,  we  were  called  upon  to  interpret  Uie  Act, 
auto  adtnrt  srane  general  rules  for  the  better 
canjliig  of  it  Into  effect  On  that  occasion,  a 
hlatoty  of  almilar  Acta,  both  in  England 
thla  country,  an  examination  of  the  gei 
maritime  law  on  the  aame  subject,  and  the 
cnmataocea  under  which  the  Act  of  18S1  was 
paaaed,  were  reviewed  and  the  general  efTect 
•od  construction  of  the  Act  were  examined  and 
dlacDMcd.  Tbe  conrideiatlon  piven  to  the 
wbde  BuMect  in  the  opinion  delivered  in  that 
case,  and  m  subsequent  opinions  of  this  court 
wiMa  the  matter  baa  been  brought  up  for  ex- 


2forlk  Utar  [atUe,  »11,  eupcrsedea  the  necessity 
of  any  mloute  examination  of  the  law  at  this 
time.  We  will  make  one  extract  from  tbe  opin- 
ion in  the  case  first  referred  to.  Itistheresaid: 
"Tbe  proper  ooune  of  proceediog  for  obtain- 
lag  the  bcoteflt  of  the  Act  would  seem  to  be 
Uitt :  irtwn  a  Ubel  for  damages  Is  Bled,  either 
agalnet  tbe  lUp  in  rem  or  the  owners  in  per- 
ttmam,  the  latter,  whether  with  or  without  an 
answer  to  the  merits,  should  file  a  proper  pe- 
tMon  for  an  qiportionmeDt  of  (he  damages  ac- 
ooidlng  to  the  statntc^and  should  pay  into  court, 
tf  tbe  vtasel  or  it*  proceeds  is  not  abeadj  there, 
ot  gfre  due  •dpuladon  for  such  aum  as  the 
oourt  mar,  by  proper  inquiry.  And  to  be  the 
asBooiittMt  the  limited  Uablllty.  or  elseBurrea- 
<leT  tbe  ship  and  freight  by  assigning  them  to  a 
anulee  la  the  mmnfr  pointed  out  in  the  4th 
Having  d(»e  uds,  the  ship-owner  will 


be  entitled  to  a  monition  against  all  persons  to 
appear  and  intervene  pro  tntereMa  nto,  and  to 
an  order  resttaiolng  the  prosecution  of  other 
suits.  If  an  action  uiould  be  brought  In  a  stale 
court,  the  ship-owners  should  file  a  libel  in  ad- 
miralty, with  a  like  surrender  or  depodt  of  tbe 
fund,  and  either  pleiul  the  fact  in  bar  in  the 
state  court,  or  procure  on  order  from  the  dis- 
trict court  to  restrain  the  furUier  prosecution 
of  the  suit.  The  court  having  iurudiclion  of 
tbe  case,  under  and  by  virtue  (H  tbe  Act  of  Con- 
gress, would  have  the  right  to  enforce  its  juris- 
diction  and  to  ascertain  and  determine  the  rights 
of  tiie  parties.  For  siding  parllee  in  this  be- 
half, and  facilitating  proc«rfingB  in  thediatrict 
courts,  we  haveprepu^someruleswblchwlU 
be  announced  at  an  early  day."  These  rules 
were  announced  atasubsequent  day  of  the  same 
Term,  and  wQl  be  found  at  the  commencement 
of  18  Wall,  pp.  xll..  xiU  [XX.,  981]. 

The  substance  of  these  rules,  so  far  as  relates 
to  the  purpose  in  hand,  was  as  follows:  that 
shipowners,  desiring  to  claim  the  beneflt  of  lim- 
itauon  of  liability  provided  for  in  the  8d  and 
4th  sections  of  the  Act,  may  file  a  libel  or  peti- 
tion In  the  proper  District  Court  of  the  United 
Stales,  setting  forth  the  facts  and  dreumatances 
on  which  sudt  limitation  of  llablli^  is  claimed, 
and  praying  relief  in  that  behalf;  and  thereupon 
the  court,  having  caused  due  appraisement  to  be 
had  of  Vbs  amount  or  value  of  the  interest  of 
said  owners  reqtectively  in  the  ship  or  vessel, 
and  her  freight  for  the  voyage,  shall  make  an 
order  for  tbe  payment  of  the  same  into  court, 
or  for  the  giving  of  a  stipulation  wllh  sureties 
for  payment  thereof  into  court  whenever  the 
same  shall  be  ordered;  or.  if  tbe  owners  shall  so 
elect,  the  court  shall,  without  such  appnlse- 
ment,  make  an  order  for  the  transfer  by  them 
of  their  interest  In  such  vessel  and  freight,  to  a 
trustee  to  be  appointed  by  the  court  under  the 
4th  section  of  tbe  Act,  itA  upon  compllaooe 
with  tucb  order,  tbe  court  shall  issueamonltion 
against  all  persons  claming  damageeforloasor 


njury  lo  goods,  respectinc  which  the  limited 

is bilitr  is  sought,  dting  them  toappear  before 
;  and  make  due  proof  of  tneir  respect- 


ive claims,  at  or  before  a  certain  time  not  li 
than  three  months  from  issuing  the  same;  and  > 

Eublic  notice  of  the  monition  Mall  be  ^ven  as 
1  other  cases,  and  such  further  notice  served. 


.  __  the  application  of  the  owner  or  owners, 

moke  an  order  to  restrain  the  further  prosecu- 
tion of  all  and  any  suit  or  suita  against  said  own- 
ers in  respect  of  any  such  claims. 

Provision  is  then  made  ftvproof  of  all  claims 
before  a  commissioner  to  be  appointed  by  the 
court;  for  a  report  thereon;  ana  for  aprv  rata 


several  claimants. 

The  rules  further  provide  that  tbe  Bhi[H>wn 
ers,  making  suitable  allegation*  for  the  purpose, 
shall  beat  liberty  to  contest  their  llability,ortbe 
liability  of  the  vessel,  to  pay  any  danugea,  aa 
well  as  to  show  that  if  liable  they  ai«  entitled  to 
a  llmiCatktn  of  liability  under  tbe  Act;  and  that 
any  partlea  claiming  damagea  may  oonteat  tbe 
right  of  the  shlp-owitert  to  exemptitm  from  lia- 
bility or  to  the  bmeflt  of  a  limited  liability. 

Finally ;  the  rules  pro  vide  that  the  Ubel  t«  pe- 
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Otlon  ah&ll  Im  filed  and  the  BsidproceedingB  bad 
rsflSI  '"  ™7  IHstrict  Oomt  of  tbe  TJnited  States  In 
>■  '  whico  tbe  ship  or  Teasel  iu«;  be  libeled  to  an- 
■wer  for  any  sach  Ion  or  dunBKe:  or,  if  the  ves- 
sel be  not  libeled,  then  In  the  district  court  of 
knv  district  in  whtdi  the  owners  m^  be  sued; 
and  if  the  ship  luTe  (klreadr  been  libeled  and 
sold,  the  proceeds  shall  represent  it 

Tbe  court  had  no  doubt  then,  and  has  no 
doubt  now,  of  Its  power  to  make  these  rules  un- 
der the  Acis  of  CoDgreee  which  authorized  it  lo 
prescribe  tbe  foni)s  of  proceeding  in  equity  and 
admii^  causes.  Tbe  Process  Acta  of  X7B2 
and  1838  had  declared  that  the  forme  of  writs, 
and  other  procesi,  and  the  forms  and  modes  of 
proceeding  in  niits  in  equitr  and  In  those  of  ad- 
miralt;  and  maritime  Jmistuction,  should  be  ac- 
cording to  the  principles,  rulee  and  usagoi  which 
belongto  courts  of  eqaI^aadadmlnl^respec^ 
Ivelf,  08  contradistinguished  from  courts  of 
common  law,  except  as  modified  b7  the  Judi- 
daiy  Act  of  1789;  but  sabject  to  sacb  alterations 
and  additions  as  the  respecdTe  courts  should  in 
their  discretion  deem  e^tedient,  or  to  such  reg- 
ulations as  the  Supreme  Court  of  the  United 
Stales  should  think  proper  from  time  to  lime  bj 
rule  to  prescribe  to  anj  drcult  or  distxict  court 
concerning  the  same.  I  Stat,  at  L.,  2T6;  4  Stat. 
atL.,360.  AndtheProcesaActofl842gaTetbe 
Supreme  Court  fcdl  power  and  authority  to  pre- 
scnbe  and  regulate  tbe  forms  of  process  in  tbe 
district  and  circuit  courts,  and  the  forma  and 
modes  of  framing  and  filing  libels,  Ulls,  answers 
and  other  laoceedings  and  pleadings.  In  suil^  at 
law.  in  admiralty  or m  equi^  in  aald  courts,  and 
[be  forms  and  modes  of  taking  evidence,  and 
generally  tbe  forms  and  modes  of  proceeding  lo 
obum  relief,  and  of  drawing  up  and  enrollmg 
decrees,  and  of  proceeding  before  trustees  ap- 
pointed by  the  court,  aikd  generally  to  regulate 
tbe  whole  practice  01  said  couris.  5  Stat,  at  L., 
518. 

We  are  clearlr  of  opinion  that  the  authori^ 
thus  vested  in  this  court  was  adequate  and  suf- 
fldent  to  enable  it  to  make  the  rules  before  re- 
ferred to.  The  subject  is  one  pre-eminently  of 
admiral^  jurisdiction.  Tbe  rule  of  limited  lia- 
bility prescribed  by  tbe  Act  of  1861  is  nothing 
more  uian  the  old  maritime  rule  administeied 
in  courts  of  admiralty  in  all  countries  except  En- 
gland from  time  immemorial;  and  if  this  were 
not  so,  the  subject-motler  itself  is  one  that  be- 
'  [S04]  longs  to  the  departmentof  maritime  law.  The 
adoption  of  forma  and  modes  of  proceeding  req- 
uisite and  proper  for  giving  due  effect  to  Uie 
maritime  rule  thus  adopted  by  Congress,  and  for 
wcuring  lo  ship-owners  Its  benefits,  was,  there- 
fore, sbicUy  within  the  powers  conferred  upon 
this  court;  and,  where  the  general  legulatlons 
adopted  by  this  court  do  not  cover  the  entire 
ground,  it  is  undoubtedly  ivithin  tbe  power  of 
Uie  disUict  and  circuit  courts,  as  courts  of  ad- 
miralty, lo  supplement  tbciii  by  ndditional  rules 
of  theu:  own. 

We  have  deemed  It  proper  lo  examine  thus 
fully  tbe  foundation  on  which  the  rules  adopted 
in  December  Term,  1871,  were  based,  because, 
if  those  rules  are  vslid  and  binding,  as  we  deem 
tbem  lo  be,  it  is  liardly  possible  to  read  them  in 
connection  with  the  Act  of  1851  without  per- 
ceiving that  after  proceedings  have  b^n  com- 
menced in  the  properdisCrictcourt  in  pursuance 
thereof,  the  prosecutioo  pari  pamu  of  distinct 
-    lOU 


'and  purpose. 

In  promulgating  the  Rules  referred  to,  ttak 
court  expressed  Its  deliberate  judgment  islolbe 
proper  ftiode  of  proceeding  on  tlw  part  of  ship- 
owners  for  tbe  purpose  of  having  their  Hritts 
under  tbe  Act  declared  and  settled  by  tbe  d&ii- 
tive  decree  of  a  competent  court,  which  ihmld 
be  binding  on  all  parties  interested,  and  pmtMi 
the  ship-owners  from  being  hanufifd  by  liti^ 
tion  in  other  tribunals.  Lnless  some  proned- 
\a^  at  this  kind  were  adopted  which  shmld 
bnng  all  the  parties  interested  into  one  bbg*- 
tion,  and  all  the  claimanis  into  concouise  fort 
pro  rata  distribution  of  the  comnton  fund,  it  is 
manifest  that  In  most  cases  tbe  bendlti  of  the 
Act  could  never  be  realized.  Cases  might  a^ 
cur,  it  is  true,  in  which  the  shipowners  could 
avul  thenuelvesof  those  benefits,  by  way  dd» 
f ensc  alone,  as  where  both  ship  and  freight  in 
totally  lost,  BO  that  the  owners  an  telieTed  bon 
all  liability  whatever.  Batei 
the  absence  of  a  remedy  by 

obtain  a  decree  of  exemption  ai , 

they  would  \x  liable  to  n  diversity  of  sidt^    [W 
bTOUg^ht,  perhaps,  in  different  States,  after  kog 
periods  of  time,  when  tbe  witnesses  have  bea 
dispersed,  and  issuing  In  contraij  results  beftm 
diiferent  tribunals;  whilst  in  the  onUnaiy  aaa, 

liiity  los "   "    '  "^~ 

Hthantb     

for  damages,  so  as  to  require  a  t 

claimants  and  a  prvnito  distribution,  the  prose- 
cution of  separate  suits,  if  allowed  lo  mocecd, 
would  result  in  n  subversion  of  the  whole  ob- 
ject and  scheme  of  tbe  statute.  The  question 
to  be  settled  by  the  slatutoi^  proceedings  beJor, 
first,  whether  the  ship  or  ils  ownen  are  Utae 
at  all,  U  that  point  is  contenedandhasDOtbeea 
decided;  and,  secondly,  if  liable,  whether  ike 
owners  are  entitled  to  a  limitation  of  liobilitr, 
must  necensarily  be  decided  by  the  district  CMOt 
having  ^urudlction  of  the  case;  and  to  ividcr 
its  decuion  conclualve.  It  must  havecBtirecaa- 
trol  of  the  subject  lo  the  exdoaion  of  other 
courts  and  Jurwdictions.  If  aBottaer  oonri  msj 
investigate  the  same  questions  at  the  same  liK 
It  may  come  to  a  conclusion  contrary  lolhttis 
the  district  court;  and  if  it  doea.Mh^maKdv 
this  case,  the  proceedings  In  the  district  eomt 
will  be  thwarted  and  rendered  tneffectin  low- 
cure  to  the  ship^wnera  the  benefit  of  Um  sMtntCL 
The  case  Is  very  different  from  that  of  tap 
concurrent  actions  for  a  debt  or  other  dcmud, 
proceeding  at  the  same  lime  indifferent  oamtt; 
thou^  even  that,  in  the  English  law,  wmhM- 
ler  for  plea  In  absfement  in  tbe  actkm  hsl  ia- 
Etituted.  Still,  as  both  acttons  in  nichcasein 
prosecuted  for  the  same  end,  the  nalfifactirm  rf 
the  debt,  and  as  only  one  satisfactioo  can  1» 
had,  noessentialconfllctarises between tbenro- 
But  the  very  object  of  ptoceedinga  for  hnlMd 
liability  is  to  inquire  and  d^ermine  wbetberllw 
parties  ought  to  be  sued  «t  all  fn  anyothvuv 
bunal  af  tor  giving  up,  or  sutonitliiig  to  pay  flie 
value  of,  all  uteirinlerest in  the  ship  aod  m{H 
Besides,  it  is  obvious  on  the  face  of  the  Ihnw, 
that  proceedings' for  limited  liabOt^  cannot  w 
— ,i^^.^  i_  »,„  ^(1  jnriadictkioi,  wittort 
It  between  them,  and  C9M- 
III.  S. 
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ant  boTe  anj  luef  ul  effect  if  a  different  court 
ntaT  inquire  into  and  decide  thesBine  question, 
■lid  execute  a  Bcparate  ^dginent  independent 
iffft  of  u>d  perhspe  coDtmry  to  that  of  the  court 
to  which  the  inquiry  properly  belongs.  Such 
a  state  of  things  would  utterly  defeat  the  pur- 
poee  of  the  law.  The  Judgment  In  one  court 
would  annul  or  render  nugaloi]'  that  of  the 
other. 

The  Inconreniences  that  may  arise  from  pre- 
venting or  arresliDg  the  prosecudon  of  aep^^te 
Euits  l>j  the  cUimantsare  no  greater  in  this  cose 
than  In  the  case  where  proceediogt  at  law  are 
arrested  for  the  purpose  of  having  an  investiga- 
tion in  the  court  ol  equIQi,  or  where  distinct 
and  separate  snils  are  restTMned  for  the  purpOM 
•f  settling  a  common  controTeiay  In  «  siDgle 


niptcy.  By  the  Bankrupt  Act  of  1867  [14 
eut  atL.,0lT).itwasenacledthttDOCieditor 
whose  debt  was  provable  under  the  Act  should 
be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  Id  equity  therefor  ageloBt  the 
bankrupt,  until  the  question  of  the  debtor's  dis- 
charge should  have  been  determined;  although, 
if  tbe  amount  due  the  creditor  was  In  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
might  proceed  to  Judgment  for  the  purpose  of 
atMrtalning  the  amount,  but  execution  shook] 
be  stayed.  See,  J/ill  v.  Harding  [anU,  404]. 
None  of  tbe  case*  here  referred  to  more  im- 
peratively require  a  cessation  of  proceeding  in 
other  suits  for  tbe  same  cause  than  that  of  the 
proceeding  for  a  limitation  of  liability  under 
the  statute  in  question. 

Mor  is  the  inconvenience  any  greater  tnan  that 
which  occurs  when  a  case  is  removed  from  the 
State  to  a  Federal  Court.  In  that  cose,  on  the 
presentation  of  apctitioD  fnr removal,  duly  veri- 
fied nnd  showing  tbe  proper  grounds  for  re- 
moval, and  accompanied  nitb  the  bond  required 
b_v  the  statute  on  that  subject,  the  law  declares 
"  It  »hall  then  be  the  duty  of  the  state  court  to 
accept  taid  petition  and  bond,  and  proceed  no 
funlier  in  such  suit"  In  the  caae  befon;  us,  aa 
well  as  in  the  cases  of  bankruptcy  and  of  re- 
moval, tbe  TMuties  have  a  right  to  have  their 
causes  heard  and  determined  by  a  court  of  the 
United  States  invested  with  appropriate  juris- 
diction, and  capable  of  affordingapropermode 
of  relief. 

In  England,  where  the  forma  and  modea  of 
proceeding  In  ihe  courts  of  admiralty  are  or 
formerly  were  greatly  hampered  and  restricted, 
T]  ahip-ownen  seeking  a  decree  of  limited  liability 
under  the  law  of  Lbat  country,  were  forced  to 
reaort  lo  the  court  of  chancery  for  redress,  and 
lo  call  before  that  court  the  various  parties  in- 
terrated.  Here  tbffy  were  subjected  to  some 
onerous  condition*  before  the  court  would  exer- 
cise Jurisdiction  in  their  liehalf,  one  of  which 
was,  that  they  mutt  confess  liabiliiv  for  tbe 
dwnagea  which  they  sought  to  have  umitcd  in 
Mccoraaoce  with  the  Act  of  Parliament,  But 
when  this  was  done  and  tbe  amount  of  the  con- 
feaaed  liabltity  was  paid  Into  court,  they  were 
radtled  to  an  mjunction  against  all  other  suits 
and  proceedings  wherever  Instituted  or  pend- 
lop:  and  the  cause  then  prm'eeded.  In  due 
coune,  by  reference  to  a  master  to  take  the 
proof  of  daims  and  make  a  report  of  the  facts, 
and  by  a  final  decne  of  distrlbullon. 

t«0  r.  H. 


is  empowered  to  administer  the  law,  when  it 
has  posseadou  of  the  ship  or  its  proceeds.  Id 
the  11th  edition  of  Abbott  on  Shipplne,  pub- 
lished in  1667,  It  is  stated  as  followa:  "In  cases 
where  several  dalms  are  made  or  apportioned 
af»inst  an  ownn  for  loss  of  life,  personal  in- 
Jury,  or  loss  or  damage  to  ships,  boats  or  goods, 
the  Court  of  Chancery  and  uie  Ilif^h  Court  of 
Admiral tv,  whenever  any  ship  or  proceedn  1  here- 
of are  under  its  arrest.  In  England  and  Ireland, 
and  the  Court  of  SecBion  In  Scotland  and  any 
competent  court  in  a  Britisli  poeseasiou,  are  em- 
powered to  entertain  proceedings  at  tbe  suit  of 
such  owner  for  the  purpose  of  determining  the 
amount  of  Us  HabQi^,  and  for  tbe  distribution 
ratably  of  such  amount,  and  to  stop  all  actions 
and  suits  pending  in  any  otlier  court  in  relation 
to  the  same  subjoil-niatter."* 

It  is  believed  that  In  all  other  countries  es- 
cept  England,  the  courts  of  admiralty  or  tribu- 
nals of  commerce  having  cognizance  of  marl- 
time  causes,  exclusively  exerdss  this  Jurisdlc- 
tioni  and  no  otlier  oourta  can  really  exercise  it 
BO  con  veniently  and  aattsfactorUr  as  those  courts 
can.  And  the  general  course  of  proceeding,  in 
whatever  courts  It  is  exerdsed,  shows  the  ne- 
cessity ,eveiTwhere  acknowledged,  that  the  court 
exerd^g  ue  Jurisdiction  in  any  case  should 
have  exclusive  control  of  tbe  case. 

In  view  of  these  considerations  and  havingno 
doubt  of  the  Jurisdiction  of  the  district  courts 
over  the  matter,  as  courts  of  admiralty.  In  the 
RulesadoptedlnDecemberTerm,  1871,  the  dis- 
trict court  of  the  district  in  whidi  the  vessel  is 
libeled  or  found  or  in  which  the  ownera  are 
sued,  was  designated  aa  the  proper  court  In 
which  to  institute  the  proceeding  for  obtain- 
inf;  a  decree  of  limited  liability.  When  cases 
arise  In  which  the  vessel  and  freight  have  been 
totally  lost,  and  no  district  court  has  or  can 
have  ponesslon  of  any  fund  to  distribute,  re- 
sort may  probably  be  nad  with  propriety  to  the 
district  court  of  the  district  in  which  the  own- 
era  reside,  or  where  the  vessel  perished.  It  will 
be  time  enough,  however,  to  consider  what  is 
proper  In  such  exceptloDal  casea  when  they 
arise.  In  Jipori' Sa»ton,106U.8..451[XXVI., 
lOce].  we  held  that  jurisdiction  accrued  to  the 
district  court  of  the  diatrlcl  oomprising  the  port 
to  which  the  vessel  was  botma,  althou{^  she 
had  been  sunk  in  tbe  lake  and  oidy  afew  frag- 
ments were  washed  ashore,  the  proceeds  St 
which,  however,  amounting  to  a  trifling  anm, 
were  deposited  in  court.  On  this  branch  of  the  . 
subject  the  following  remarks  were  made  In  the 
opinion  pronounced  in  the  case  of  JVorwiieA 
Tran4.  Oo.  v.  Wright,  already  dted:  "Tha 
Act  does  not  state  wnat  court  shall  be  reaorted 
lo  nor  what  proceedings  shall  be  taken,  but 
that  tbe  parties,  at  any  of  them,  may  take  '  M« 
approprialt  prieeedingt  in  any  eourl,  for  the 
purpose  of  apportioning  the  sum  forwMch,etc' 
Now,  no  Courtis  better  adapted  Ibanacourtof 
admiralty  to  administer  precisely  such  relief. 
It  happens  every  day,  that  the  proceeds  of  a 
veeael  or  other  fund  Is  brought  Into  thai  court 
to  be  distributed  amongst  those  whom  it  may 

•  Beferrint  to  14  VIot..  ob.  10,  a  Ul  Itar  (ba  pi«- 
rfous  praoUoe  see,  Tbe  Ruaeen,  1  W.  Hol).,tf];  S.  O. 
on  appeal.  11  Ju^t.  ttOi «  Hoore  (P.  G),«;  Tbi  Oaia, 
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conceni.  Clainuinta  are  called  In  bj 
to  present  and  aubetuidate  thefr  renpectiTe 
clamu;  and  tbe  fund  is  divided  and  distributed 
oocordlng  to  tbe  reapectlTe  llena  and  rigbta  of 
all  the  partiet.  OoiwraaB  might  bare  Invested 
the  Circolt  ConrU  m  the  United  Slates  with 
15991  Jurisdiction  of  nch  cases  by  bUl  In  eqni^,  but 
It  did  not.  It  is  also  erldeDt  that  tbe  state 
courts  hsTe  not  the  requldle  Juifedictfon.  Un- 
less, thenf  on,  tbe  dietnct  courts  themsalTes  can 
administer  the  law,  we  ue  reduced  to  the  di- 
lemma of  Inferring  that  the  Leglelature  has 
framed  a  law  wblch  ts  incapable  of  execution. 
Tliis  is  nerer  to  be  done  If  it  can  1m  avoided. 
We  have  no  doubt  that  the  district  courts,  as 
conits  of  admiial^  aod  maritime  Jurisdiction, 
bave  Jurisdiction  of  the  matter;  and  tUs  court 
undoubtedly  has  the  power  to  make  all  need'nl 
rules  and  Tegolattons  for  tadUlatlng  the  courw 
of _pKwe«lIiig- "     18  Wall.,  mjm  U.   S., 

We  see  no  leasoQ  to  modify  these  views  and, 
In  our  judgment,  the  proper  ^strict  court,  de- 
signaled  t^  the  rules,  or  otherwise  indicated 
by  drcumatances,  has  full  Juri«dicti(,D  and 
plenary  power,  as  a  court  of  admiraltv,  to  en- 
tertain and  caiiT  on  all  proper  proceediDgs  for 
the  due  execution  of  the  law,  in  all  its  partsi 
and  its  dectees,  in  cases  subject  to  its  jurisdic- 
tion, are  valid  and  binding  in  all  coorts  and 
places.  In  the  piessnt  esse,  the  proper  court 
undoubtedly  ^ns  the  District  Court  of  the 
United  States  for  tbe  Southern  District  of  New 
York,  where  the  remains  of  the  vessel  were  sit- 
uated and  when  suits  were  brought  against  the 
owners.  Proceedings  under  the  Act  bavine  been 
duly  instituted  in  this  court.it  acquired  f ulljuris- 
dicoonot  tbe  fubject-matler;  and  having  taken 
such  iurisdlction,  and  prooued  control  of  the 
vessel  and  freight  or  their  value,  coDstitutlng 
tbe  [and  to  be  distributed,  and  issued  its  mo- 
nition to  all  parties  to  appear  and  present  their 
claims,  it  became  the  duty  of  all  courts  before 
which  any  of  such  claims  were  prosecuted, 
upon  being  properly  certified  of  the  proceed- 
ings, to  suspend  lurtner  action  upon  said  claims. 
But  the  power  of  the  district  courts  to  issue 
an  in  junction  to  stay  proceedings  in  astate  court 
is  questioned,  since,  by  the  Judicjary  Act  of 
1793,  1  Stat,  at  L.,  8SS,  it  was  decUred  that  no 
writ  of  injunction  shall  he  granted  bv  the 
United  States  Courts  to  stay  proceedings  ui  any 
court  of  a  Slate.  But  the  Act  of  1851  was  a 
subsequent  statute  and,  by  the  4th  section  of 
this  Act,  after  proyiding  for  proceedings  to  be 
bad  under  it  for  tbe  benefit  of  ship-owners,  and 
after  declaring  that  it  shall  be  deeuied  a  suffi- 
cient compliance  with  its  requirements  on  ttieir 
pert  if  they  shall  transfer  their  Interest  In  ship 
TAnoT  B"d  freight  for  the  benefit  of  the  claimants toa 
''*""J  trustee  to  be  appointed  bythe  court,  it  is  ex- 
pressW  declared,  that  "from  and  after  (such) 
traos/er,  all  claims  and  proceedings  against  the 

1 ... „    Stu^ly  tills  injunction  ap- 

ds  andprDCeeduigB  in  state 

_.    .  I  the  Federal  Courts;  aod 

whilst  the  district  court  bnTiug  jurisdiction  of 
the  ease,  for  the  purpose  of  eoiorcing  the  Act 
of  Congress  aod  the  rules  adopted  bj  this  c6urt 
in  pursuance  tliereof,  can  only  direct  an  in- 
junction against  Ihe  tmrlie^  nnd  not  agninstthe 
couru  in  wliicli  sucli  chim^  and  proceedings 
are  ir>ru~(;i'iili:il;  vt-l  ;iny  further  proceedings  on 
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the  part  of  said  courts,  after  being  Judicially 
informed  by  plea  or  suggestion  dnif  made  in 
the  cause,  of  the  action  aod  proceedmgs  in  tbe 
district  court,  would  be  against  the  ezpien 
words  of  the  Act,  and  clearly  erroneous.  The 
Operation  of  tbe  Act,  in  this  behalf,  cannot  b« 
r^arded  as  couflned  to  cases  of  actual  transfo-, 
which  is  mere);  allowed  oa  a  sufficient  compli- 
ance with  the  Uw,  but  must  be  r^uded,whea 
we  consider  its  reason  and  eqtuty  aiMl  the 
whole  scope  of  its  provisions,  as  nteodiDg  te 
cases  in  which  what  is  rcquu«d  and  done  i> ' 
tantamount  to  such  trauitfer;  as  where  the  val- 
ue of  the  owner's  interest  is  paid  into  court,  or 
secured  by  stipulation  and  placed  under  its  coo- 
trol,  for  ue  benefit  of  the  parties  Interested. 

This  view  of  the  statutory  injunction,  sndtrf 
its  eflect  upon  separate  actions  and  prooeed- 
.'ngs,  render  it  unnecessary  Id  determine  tlie 
question  as  to  the  legality  of  tbe  writ  of  in- 
junction issued  by  Ibe  district  court.  Although 
we  have  lltUe  doubt  of  its  legality,  the  questioa 
can  only  be  properly  raised  on  an  application 
for  an  attachment  lor  disobeying  it.  As  the 
writ  was  Issued  prior  to  the  adoption  of  the  Re- 
vised Statutes,  the  power  to  issue  it  was  not  af- 
fected by  any  supposed  change  of  the  law  in- 
troduced into  the  revision,  by  the  720th  sectioa 
of  which  the  prohibition  of  the  Act  of  1783  in 
regard  to  injunctions  aigninst  proceedings  in 
stale  courts  has  this  exception  appended  to  it: 
"  Except  in  cases  where  such  injunction  nisv 
be  authorized  by  any  law  relating  to  proceed- 
ings in  bankruptcy.  Under  the  rule  of  "&- 
pre*ii/>  vjiiut,  Una  express  exception  maybe 
urged  as  having  tbe  effect  of  excluding  any 
other  exception;  though  it  Is  observable  thai 
the  inluncUon  clause  in  tbe  Act  of  1851  is  pte- 
serveu  without  cliange  in  section  4285  of  tbe 
Revised  Statutes,  and  will  probably  be  con- 
strued as  having  its  original  effect,  due  to  its 
chronolDgicHl  relation  to  tbe  Act  of  1T93. 

But,  as  before  indicUed,  the  l^ality  of  tbe 
writ  of  injunction  is  not  involved  fn  this  ewe. 
In  our  opinion  the  stale  court  in  overmliiig  Ihe 
plea  of  tbe  defendants,  which  set  up  the  pro- 
ceedings pending  in  the  district  oonit,  and  in 
ordering  tiie  cause  toEiandforuial;  andagain. 
on  tlie  trial,  in  overruling  as  a  defense  tbe  pro- 
ceedings and  decree  of  the  district  court  as  set 
up  in  the  amended  answer,  disregarded  tbe  doe 
effect,  as  well  as  the  express  provisioiia,  of  the 
Act  of  1851,  and  therein  committed  emir.  Ii 
was  the  duty  of  the  court,  as  well  when  tbe 
proceedings  pendine  in  the  district  court  were 
pleaded  and  verified  by  profert  of  the  rccotd. 
as  whan  the  decree  01  said  court  was  rinded 
and  proved,  to  have  obeyed  tbe  iniunctiou  of 
the  Act  of  Congress,  which  declared  that  "  all 
claims  and  prooeedingssballoease."  When  Um 
plea  only  showed  that  proceedings  for  litnhed 
liability  wore  pending  and  undeiernuned  In  the 
district  court,  probably  a  sUy  of  proceedings 
was  on  that  tlie  defendants  could  lequiic;  but 
when  th^  set  up  and  produced  the  flutl  decree 
of  that  court,  forever  debarring  tbe  plaintiffs 
from  prosecuting  any  claim  for  damages,  they 
were  entitled  either  to  a  veidict  and  Judgmeoi 
in  their  fovor,  or  to  a  dismissal  of  tbe  proceed- 


ings. 
Wei 


bave  assumed  in  the  foregoing  discusBoa 
that  tbe  case  of  loss  and  damage  by  fire  oa 
board  of  ■  ihlp  is  within  tbe  piovidoBS  <d  the 

iM  r.  & 


,dbyG0t>^IC 


test. 


Pbov,  ua>  N.  T. 


Sd  and  4th  «ecUDiu  of  the  Act  of  18B1.  This, 
however,  la  disputed,  and  It  is  oecMsarr  to  ex- 
amine tlie  queatioi).  The  lansnage  Of  the  8d 
■ection,  which  govemsalBO  thellh,  is  certainly 
broad  eDOQgti  to  embrace  cases  of  loss  bj  Are. 
It  declaraa  ttiat  the  liability  of  the  owner  or 
owneia  of  any  ship  or  vessel  "  For  any  act, 
matter  or  thing,  loss,  damage  or  forfeiture,  oc- 
eastoned  or  incurred,  without  tlie  privity  or 
knowledfce  <d  such  owner  or  owners,  shul  in 
no  case  exceed  tba  amount  or  ralne  of  the  in- 
tetaat  of  snch  owner  or  owners  respectively  fn 
■luji  ihin  or  vesael  and  her  freight  then  pend- 
ing."  Why  should  liability  for  Icm  by  Are  be 
eieepted  from  the  relief  here  prescribed?  It  is 
jost  as  much  within  the  reason  of  the  law  as 
any  other  liability,  and  It  is  within  its  terms. 
If  tt  la  excq>ted.  It  most  tie  by  virtue  of  some 
Implication  ailsinA  from  other  parts  of  the  law. 
8nch  an  imidlcatwi  is  sought  In  the  1st  section, 
which  declares  Oiat  no  owner  or  owners  of  a 
ship  M  veasd  shall  be  liable  to  answer  for  any 
loH  or  damage  which  mayhappeo  toauygoocu 
on  board  of  such  ship  or  vessel  l^  reason  or 
means  of  any  Are  happening  to  or  on  board  of 
such  ship  or  vessel,  unless  such  flre  is  caused 
by  the  design  or  neglect  of  such  owner  or  own- 
en  It  is  contended  that  this  section  covers  the 
whole  ground,  so  far  as  liability  for  losses  by 
Are  Is  concerned;  and,  therefore,  such  liability 
must  be  impliedly  excepted  from  the  relief  pro- 
vided t^  section  8.  But  we  fall  to  see  why 
this  should  necessarily  follow.  Fire,  except 
when  produced  bj  ll^tning,  not  being  re^ud- 
«d  in  the  commodal  law  as  Qte  act  of  God, 
ship-owners,  as  common  carriers,  were  hel ' 
liulile  for  anv  loss  or  dama^  caused  therebj 
The  1st  section  of  tlie  Act  of  1851  was  no  doul 
intended  to  change  this  rule.  It  was  copied,  a 
except  the  last  clause,  from  the  2d  sectioa  of 
2S  Oeorge  III.,  ch.  66,  passed  in  1786.  The 
last  clause  of  the  section,  excepting  from  Its 
operatloa  cases  in  which  the  fln  is  caused  by 
the  dengn  or  neglect  of  the  owners,  was  prob- 
ably implied  in  the  English  statute  without  be- 
ing expressed,  as  in  ours.  In  all  caaea  of  loss 
by  flre,  not  falling  within  the  exception,  the 
«xemi  tion  from  lUbility  is  total.  But  there  is 
no  Inconsistency  or  repugnancy  In  allowing  a 
partial  exemption  in  cases  falllne  within  the  3d 
•ectioo;  (hat  is.  cases  of  loss  by  flre  happening 
wlibout  the  privity  or  knowledge  of  the  owners. 
Tbey  may  not  be  able  under  Uie  Ist  section,  to 
■how  that  It  happened  without  any  neglect  on 
their  part,  or  what  a  jury  may  hold  to  oe  neg- 
lect ;  whilst  they  may  he  very  confident  of 
abowfng,  under  the  Sd  section,  that  it  lisp- 
pened  without  their  privily  or  knowledge.  The 
conditions  of  proof,  In  order  to  avoid  a  total  or 
n  partial  Uabluty  under  the  respective  sections, 
are  very  different. 

It  ts  true  the  owners  of  a  ship  may  deslro 
conicat  alt  U^llty  whatever,  aa  well  as  to 
tnUish  a  Umiled  iiabiUty  if  tiiey  fall  in  tiie  first 
defense;  and  Ibis  they  may  do,  as  well  in  casee 
of  loaa  by  flre  as  in  outer  cases,  in  one  and  ttM 
■■me  proceeding.  And  we  see  no  repugnancy 
between  Uie  two  defenses.  One  is  a  more  per- 
foct  defense  than  the  other,  and  requlrea  a  dlt- 
fereot  class  or  d^^ee  of  proofs.  Tliat  la  alL 
la  onrjndgroent,  the  esse  of  loss  or  damage  by 
tirv  Is  comprised  within  the  terms  and  relief  of 
the  8d  and  4(h  sections  of  the  Act. 

aw  U.S. 
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The  jv4gmtnt  of  the  Suprmnt  Judicial  Court 
vf  Mauaelnuttt*  i*  merted  and  tAe  eaum  r&- 
mandad,  with  dirtction*  to  takt  luehfartAtrpro- 
ettdingi  at  mov  b«  in  aeeordanee  wuA  (Ass  opin- 
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James  H.  MoEeoner,  Olerk,  Sup.  Court,  U.  6. 

Jfr.  JutUee  Field,  dissenting: 

I  am  Ot  able  to  agree  with  toe  court  In  Its 
dispodtibn  of  this  case.  As  I  oonstrae  the  Act 
of  18B1  to  limit  the  liability  of  ship-owners,  the 


_ill  Manufacturiog  Company,  rests  upon  the 
let  section.    In  my  Judgment  that  section  is 

'  qiialifled  nor  in  any  respect  affected  by  the 
_ .  .  of  tiie  Act;  nor  Is  an  action  to  recover  for 
losses  by  flre,  caused  by  the  design  or  neclcct 
of  the  owner  of  the  vessels,  controlled  by  pro- 
ceedinsa  taken  by  him  to  limit  his  liability  for 
losses  from  other  causes.  The  opinion  of  the 
court  proceeds  on  the  assumption  that  cases  of 
loss  and  damage  by  fire  are  within  the  provis- 
ions of  the  8d  section  of  the  Act;  It  so  states  ex- 
pressly. Tet  this  BBsumption  nec^earily  in- 
volves the  conclusion  that  a  fire,  caused  by  the 
design  or  neglect  of  the  owner,  may  occur  with- 
out his  privity  or  knowledge;  which  appears  to 
me  to  be  nothing  less  tlian  saying  that  contra- 
□ictonr  and  Inconsistent  terms  may  bo  sppro- 
Driately  applied  to  the  same  transaction. 

The  object  of  the  Act  was  to  chanee  the  rule 
of  the  common  law  ss  to  the  Uabitfty  of  the 
owners  of  vessels  for  losses  and  injuries,  lo 
which  they  did  not  contribute,  either  designed- 
ly or  by  their  neglect, but  which  were  attribula- 
bie  entirely  to  tSe  acts  or  omissions  of  their  of- 
ficers or  employi*.  The  common  law  placed  a 
burdensome  responsibility  upon  the  owners  of  fnnai 
the  acts  or  omissions  of  tbeir  agents  orservants  l*****' 
without  their  knowledge  or  assent;  and  to  light- 
en this  responsibility  the  statute  In  question  was 


of  their  own  wrongful  acts  or  omissions. 

The  1st  section  exempts  tliem  from  all  liabil- 
ity for  loss  or  damage  by  fire  of  goods  shipped 
on  board  their  ve^Huls,  unless  such  flre  is 
caused  by  their  design  or  neglect.  When  tlie 
flre  la  thus  caused,  tiie  common  law  rule  of  11a- 
biliiy  remains  as  before;  and  that  extends  to 
the  whole  value  of  the  property  if  entirely  lost, 
or  to  the  extent  to  whicn  It  may  be  damaged,  If 
only  partially  destroyed.  Tlie  concluding  pro- 
vision of  the  section  is  equivalent  (o  a  declara- 
tion that  tbe  exemption  provided  in  the  prece^i- 
Ing  part  sliali  not  exist  when  the  flre  originated 
from  the  wrongful  acts  or  omissions  of  the 

The  8d  section  prescribes  a  limited  liability 
of  the  owners  for  losses  from  a  great  variety  of 
acts.  It  does  not  exempt  them  from  all  liabil- 
ity, but  restricts  it  in  the  cases  mentioned  to  the 
value  of  their'  Interest  in  the  vessels  and  (he 


freight  then  pending.    It  is  as  follows: 

"That  the  liability  of  the  owner  or  owneia 
of  any  ship  or  vcbscf  fnr  any  embezzlement, loss 


or  deiitTuclion  by  the  master,  olUcera,  marincra, 
pesseogers  or  any  other  person  or  persons,  of 
any  property,  goods  or  merchandise  shippea  or 
put  on  board  such  ship  or  vessel;  or  for  any 
loss,  damage  or  injury  by  coilisiooi  or  for  any 
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Mt,  matter  or  thing,  loas,  damage  or  forfeiture 
done,  occasioned  or  Incurred  without  tbe  priy- 
Itf  or  knowledge  of  such  owner  or  ownen.aluU 
in  no  caae  exceed  the  amount  or  value  of  the  in- 
terest of  mch  owner  or  owners  respoctiTelj  in 
such  ship  or  Teasel  and  her  freight  then  pend- 
ing," 

The  4tii  section  refers  to  the  acts  mentioned 
In  the  3d,  and  declares  that  If  sny  snch  embez- 
zlement, loss  or  destruction  Hhali  be  suiFered  by 
several  freighters  or  owners  of  goods  on  the 
same  voyage,  and  Uie  whole  value  of  the  ship 
and  freight  shall  not  be  suffldent  to  make  com- 
pensation to  each  of  them,  they  shall  receive 
compenaadtm  from  the  owner  in  proportion  to 
their  respective  losses;  and  for  that  purpose  the 

[BOS]  freighters  and  owners  of  tbe  property  and  the 
owner  of  the  ship  or  any  of  them  may  take  pro- 
ceedings in  any  court  for  the  purpose  of  appor- 
tioning the  sum  for  which  be  may  be  liable 
among  the  parties  thereto;  and  the  owner  may 
transfer  his  interest  in  the  sliip  and  freight,  for 
the  beneOt  of  the  claimants,  to  a  tniBtee,  to  be 
appointed  t^  any  court  of  competent  jurisdic- 
tioD,  to  act  as  such  for  Uie  persons  entitled  there- 
to, after  which  transfer  eh  claims  and  proceed- 
ings against  him  shall  cease. 

it  seems  clear  that  the  various  cases  of  dam- 
ages and  lOHHes  enumerated  in  section  8  are 
not  intended  to  embrace  losses  by  fire.  This 
section  first  speaks  of  theliabili^  of  the  owner 
for  embezzlement,  loss  or  deetructiou,  by  the 
master,  oSoen,  mariDers,  passengers  or  other 
persons,  of  prc^>er^  shipped  on  board  the  ves- 
sel. It  then  nieaks  of  his  liabili^  for  any  loss, 
daiBBge  or  injui?  by  collision;  and  Issify,  for 
any  loss  1^  any  act,  matter  or  thing,  loss,  dam- 
age or  forftiture,  done,  occasioned  or  incurred 
without  bis  privity  or  knowledge  It 
ceded  that  the  language  of  the  llret  aod  second 
ports  of  the  section  doea  not  include  losses  by 
Arc.  and  the  language  of  the  concluding  clause 
does  not  necessarily  include  them.  It  may  be 
applied  to  other  cases;  and  as  losses  by  fire  are 
specifically  embraced  by  the  1st  section,  it  must 
receive  such  applicatiou  as  will  give  to  each  sec- 
tion full  force.  This  is  a  settled  rule  of  con- 
struction. Besides,  it  cannot  be  contended  that 
an  act  done  by  the  design  of  the  owner  could 
have  been  done  without  his  privity  or  knowl- 
edge. It  must  necessarily  have  Itecn  done  with 
both;  and  if  the  fire  was  caused  by  tbe  neglect 
of  the  owner.  Itmust  bo  presumed  to  have  been 
caused  with  his  knowledge.  Where  one  Is 
bound  to  do  H  thing  or  to  see  that  certain  things 
are  done,  be  is  presumed  to  know  the  direct  con- 
sequence of  his  carelessness  and  neglect  In  those 
respects.  Especially  is  this  so  where  his  doing 
the  thing  or  seeing  that  it  is  done  is  necessary 
to  the  safety  of  life  or  property.  He  cannot 
shield  himself  from  responsibility  by  saying  that 
he  did  not  know  what  would  be  the  coosequence 
of  his  carelessness  and  neglect  The  law  pie 
aumes  that  be  does  know  it  and  intends  It.  Thi 

reOC  I  ^*^'  speaks  of  neglect  by  the  owner,  not  by  any 
subordinate  olficer  or  agent.  It  Is,therefore,per- 
sonal  neglect  which  is  meant;  and  it  would  be 
unreasonable  to  hold  that  the  owner  was  igno- 
rant (tf  that  which  necessarily  followed  from '^'- 
owDprasonal  cooduct 

Not  only  would  this  be  unreasonable,  but 
tbere  la  an  InconsisleDcy  In  holding  that  the  ist 
section  exempts  the  owner  from  all  liability  ii 
IMS 


of  fire  happening  without  iiis  design  or 
neglect,  if  bv  the  8d  section  a  liability  is  ttA- 
ened  upon  hmi  to  tbe  extent  of  the  value  of  the 
ship  and  freight  in  case  of  a  fiie  oocurring  with- 
out bis  privitj;  or  knowledge.  And  yet,  accosd- 
ing  to  the  position  of  the  court,  theowner  bei- 
empied  by  the  Ist  section  from  all  liabllitv  if 
a  fire  occur  without  his  knowledge  and  prinly, 
and  by  the  3d  section  is  subjected  lo  liabiUty  to 


others  for  property  which  has  been  introslHl 

their  care,  and  lia^  been  lost  by  their  design 
orneglect,  Itcertainly wouldrequirelanguije, 
as  be  observes,  so  clear  and  plain  that  no  sub- 
tlety of  criticism  can  escape  f roui  Uic  conclu^joo, 
before  such  a  ourpose  can  be  ascribed  to  Coo- 
~es8.  It  would  be  establishing  a  limitation  of 
ibillty  against  public  policy,  common  ri^tt, 
and  the  univerfal  feeling  of  justice.  It  wonM 
nuke  tbe  law  one  to  protect  wrong-doen,  and 
to  punish  the  innocent  who  had  been  injured 
by  them  while  thus  protected. 

If,  then,  the  Ist  siclion  is  not  affected  bv  the 
other  sections  of  tbe  Act,  the  liability  of  the 
owner  of  a  vessel  in  case  of  fire  caused  by  ^ 
design  or  neglect,  exists,  as  it  always  has  elid- 
ed, at  the  common  law;  and  that  b'ability  may 
be  enforced  in  any  court,  stale  or  federal,  hav- 
ing Jurisdiction  of  the  parties,  Tbe  other  pt)- 
visions  by  which  theowner  may  seek  urehcre 
himi  tlf  from  liability  by  surrendering  his  vet- 
sel  utd  the  freight  earned,  have  no  api^icalicis 
to  such  a  case.  It  follows  that  the  defense  of 
a  liability  limited,  as  asserted  by  tbe  district 
court,  goes  to  the  ground. 

There  is  also  auotber  con^eration  whidi 
leads  to  the  same  conclusion.  By  aecdon  9  of 
the  Judiciary  Actof  1780,  re-enacted  in  sn^iiui 
663,  clause  8,of  tbe  Revised  Statutes,  acommoo 
law  remedy  is  expressly  reserved  to  sniion  it 

.11 .■( jjig  admirallT  has  jorisdictioe. 

law  also  gives  a  remedy; 

law  gives  a  remedy  m 
fi  re  wh  ere  goods  are  intrusted  to 
.     .  bywater.therecanbenodoubL 

Of  such  common  law  remedy,  the  state  court* 
have  exclusive  jurisd'ction,  when  the  parties 
are  citizens  of  the  same  Stale,  and  concurreot 
jurisdiction  with  the  Federal  Courts  when  the 
parties  are  citiiuinB  of  different  Sratea.  The 
state  court,  therefore,  had  jurisdiction  of  thi* 
case.  It  is  a  suit  tn  perwnuim.  and  even  if  • 
Federal  Court  might  also  take  jurisdiction.ihit 
of  the  state  court,  having  fii-st  sitached,  could 
not  be  subeequently  defeated.  Wattacf  v.  Jit- 
CoantU.lSFeL,  136;  Taghrt.  Oanyt.  SOHoir.. 


an  iujuDctioa  against  tbe  psrtieB  which  noold 
affect  the  jurisiQction  of  the  state  court.  The 
Act  of  Congress  of  1793  forbids  any  injuncIioD 
from  a  Federal  Court  to  restrain  the  proeecution 
of  a  suit  in  a  state  court;  and  this  Act  hssnever 
been  repealed,  either  expressly  or  by  implica- 
tion, except  as  to  proceedings  in  buikniptcj. 
R.  a.,  sec.  720;  Peek  v.  J<-niift*.  7  How.,  6ffl: 
Taylor  v.  Oarrj/l  r*K;iral ;  McKim  v.  FownUa, 
7  Cranch,  379;  Disg»  v.  Woteott,  7  Cranch,  ITS; 
Wation-v.  Jont*.  18  Wall.,  679  [80  C.  S.,  XX, 
66a];£'(iinav.  Cl»7ai^,91U.8.,aMpLXIll., 

iMr.8. 


UBS. 


ROHEBTfiOH    V.  PiCKBKLI. 
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US];  Diatr.IUgrMldi,MV.  8.,  840[XZIT., 

For  thcM  reMou,  I  am  of  oploion  that  the 
judgment  of  the  stnte  court  should  be  sfflrmed 
•nd  I  un  •nttaorizcd  to  saj  that  Mr.  JuMtiee 
Graf  coDcun  with  me  la  this  coixQudon. 

Twtn  COPT.  Teat : 

June*  H.  UoEennef,  Clerk,  Sup.  Court.  IT.  8. 


STANHOPE  ROBERTSON,  JOHN  T.  ROB- 
ERTSON, Jr.,  AXO  EDWARD  A.  R. 
WYATT,  A  Hinor,  b^  His  QuardlaD,  Ed- 
wni  R.  Wtatt,  Plfi.  in  Err., 

ESAU  PICKRELL  kt  al 

(See  8.  C  Beporter'a  ed.,  «»«TJ 

SlaU  judidal  raeordi  at  evidence — lav  qf  plate 
1*  to  rtal  properti/— probate  of  wtil—pivqf  of 
idmimon  ^  title— tdopptt. 


ta/aOM 


deolsriiiK  the  effect  to  be 
I  the  Oolled  Btatee  to  the 


_  _      . not  lequlre  tbet  tbe;  ehell 

neater  toree  end  tmtmer  In  -■"- 

(be  oour*-  "*  "•-  ■"-■—  • 


'tbe  Statei  from  which  uie)'  are  Uken, 
Ilk  VIU7  >ucb  faith  bikI  ciedlt  u  b;  law  or  ueaoe 

I.  Tbelawof  tiMDlaoeKoremaastotheformall- 
fike  Benef er    ' 


e  transfer  of  real  pr^Mrtf. 


a.  Hm  probate  of  a  irfll  of  real  propertr  In  one 
State  le  of  Dolotee  IneKablWitDsthe  vaUditr  of 
tkewUlaitorealpTOMTtrlnaootfaec  State,  "niat 
Duet  Ite  determlnlneoDf  uie  lam  of  tbe  State  where 
'*ie  properCT  liettuated. 

1  In  ejeotineal,preof  of  aderlseof  laodlnMaiy- 


ja  dooMne  o(  eetoppel  <n_ 

oatate,  loan ^laoluto oou . ., . 
or  oovmaot,  tniin  deiiTfllg  bJ 
e-Tl'Hiig  a  luperlorone. 


Argued  D».  B,  ISi 


Decided  Dee.  17,  lass. 


F  ERROR  to  tbe  Supfeme  Goun  of  tbe  Dis- 
trict of  Columbia. 
Thia  was  an  action  of  ejectment,  brought  In 
the  COtin  below,  by  the  ptaintlB  In  error,  to  re- 
— r  certain  premites  situated  in  the  City  of 


tbe  court,  and  Judgment  for  the  defendants. 
Tbla  Judgment  having  been  affirmed  by  the 
conn  DelowlaQenenUTerm,  tbe  plaintiff  sued 
out  tbia  writ  of  error. 

Tbe  facta  of  tbe  case  are  sufflcicnllj  stated  hy 
tbe  conn. 

Mr.t. 

Memn.    

Jtm^,  fordefendnnlHln 

Tbe  Judgment  of  the  TItginta  conit  and  tbe 


Itotm.— Lea  led  lel  mtmaoemrm  MUa  lo  londt  br 
dndordeeMl.  Bee  note  to  Clark  T.Orahaai,  19  U.S. 
«  Wbtiat.).  Sn:  and  noM  to  Darbr  v.  Marer.  B D.  S. 


record  of  the  proceedings  of  said  court  were  en 
titled  to  full  folth  and  credit  before  the  Supreme 
Court  of  the  District,  to  the  extent  to  which  tbe 
Virginia  court  had  Jurisdiction,  and  to  that  ex- 
tent only. 

I/Atcs/  v.  Sstehum,ll  How.,  UH;  BarrU  v. 
Hardeman,  14  How.,  884. 


nilxcriblng  witneaaes;  if  tbe  vrltoeasea  a 
living,  then  to  im>ve  their  handwriting. 

TiUingbasfs  Aduna,  Eject.,  28&;  1  Greenl. 
Et.,  sees.  oaS,  S78;  S  GreenL  Er.,  sees.  698, 
SMi  Dartuf.  Jfager.  10  Wheat.,  466;  Adams, 
Eject.,  268. 

Tbe  lex  loei  ret  lilm  gOTems  in  ejectment. 

2  Kent,  Com.,  sees.  43&-e;  Storr,  Confi.  L., 
iecs.  424-28, 466-74;  U.  S.  v.  Oro^,  7  Cranch, 
116;  Jarm.Willa,ed.  1846,  cb.  1.,  sees.  1-10;  Kerr 
T.  Jfiwn,  8Wheat.,66B. 

By  the  law  of  Marvland  and  the  District  of 
Columbia,  even  tbe  aomeatlc  probate  of  a  will 
of  real  estate,  ia  not  evidence  ca  tbe  will. 

Hd.  Act  of  Assemblv,  17»8,  ch.  101 ;  MeCar- 
miekY.  A(Wea»(,10  Wbeat..  192; Darbgv Mag- 
*p,  10  Wheat..  466;  .Kerr  T.  Jfcon, »  Wheat.,  666. 

SUll  leas  la  a  probate  In  another  State. 

Budd  V.  Brooh,  S  Gill,  108;  Bmith  t.  Bteele. 
IHar.  AHcH..4ie. 

Mr.  JutUee  Fl«ld  dellvraed  tbe  opinion  of 

the  court: 

This  was  an  an  action  of  ejectment  for  a  par- 
cel of  land  in  the  Cl^  of  Washington.  District 
of  Columbia.  On  the  trial,  the  plainllSs  gave 
in  evidence  a  conveyance  of  the  premiBee  from  [0OB] 
the  United  States  to  one  Robert  Moore,  executed 
in  June,  1800;  and  then  endeavorea  to  trara 
title  from  the  grantee  through  a  devise  in  his 
last  will  and  testament,  beanng  date  In  July, 


Court  of  Petersburg,  in  tbe  State  of  Tirglni: 
containing  a  oopy  of  the  will  and  of  ila  probate 
in  that  court  in  December,  1804. 

By  the  law  of  Virginia  then  ia  fofoe,  that 
court  was  authorized  to  take  tbe  probate  of 
vrilla,  OS  well  of  real  as  of  personal  estate;  and 
when  a  vrill  was  exhibited  to  be  proved,  it  could 


proceed  immediately  to  receive  proofs,  and  t 
grant  a  certificate  of  its  probate.  Within  se~ 
yean  afterwards,  its  validity  was  open  to  c 


testation  in  chanceiy  by  any  peraon  intereetod; 
but,  if  not  contested  witiiln  that  period,  the  pro- 
bate was  to  be  deemed  conclusive,  except  as  to 
parties  laboring  at  the  time  under  certain  dis- 
abilities, who  wei«  to  have  alike  period  to  con- 
test ita  validitj  after  the  removal  of  their  dis- 
abUltlea. 

The  transcript  waa  offered  not  merely  aa  an 
esempllfled  copv  of  tbe  record  of  the  last  will 
and  testament  oi  Robert  Moore,  and  of  its  pro- 
bate In  the  hustinga  court,  but  also  as  cmiclu- 
sive  pnxd  of  tbe  ralldityof  the  will,  and  of  all 
matters  Involved  In  ita  probate.  Upon  objection 
of  tbe  defendantaf  connael,  it  was  excluded  and 
an  eiceptioo  was  taken  to  the  exclusion.  Tbla 
ruling  of  the  court  constitutes  the  principal  er- 
ror assigned  for  a  reversal  of  tbe  Judgment. 

We  lElnk  the  ruling  was  correct.  Looking 
at  tbe  transcript  preaeoted,  we  And  that  It  ahowa 
onlv  that  a  paper  purporting  to  be  tbe  last  will 
and  lestameot  of  tbe  deceued  waa  M'ntW^  lo 
lt4» 
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record  upon  proof  that  the  InstnuDeDt  and  the 
linuuura  toll  were  In  bis  handwiitiiig.  No 
WftnesEeB  to  ila  execntion  were  called;  no  proof 
was  offered  of  the  genninenees  of  the  stgnstnrea 
of  the  panics  whose  nameB  an  sttachM  to  It  aa 
witnesses,  and  no  notice  was  ^ven,  to  parties 
interested,  of  the  proceediogs  id  tbe  huatings 
court.  As  a  recoil  It  [umishes  no  proof  of  an 
iuBtniment  executed  as  a  last  will  and  testa- 
ment Id  a  fonn  to  pass  real  estate  in  the  Dis- 
trict of  Colnmbfa.  The  execution  of  such  a 
will  most  be  attested  hj  at  least  tJiree  witnesses. 
It  matters  not  how  eftective  the  instrument  may 
be  to  pass  real  property  In  Virginia,  it  must  be 
.-,_.  executed  in  the  maimer  prescribed  by  the  law 
I-  '  in  force  in  the  District  to  pass  real  property  sit- 
uated there,  and  its  validity  must  be  esiabliabcd 
in  tbe  manner  required  by  that  law.  It  ia  fa- 
miliar doctrine  that  the  law  of  the  place  gov- 
erns as  to  tbe  formalitiee  necessary  to  tbe  trans- 
fer of  real  property,  whether  testamentary  or 
itUer  tivot.  In  moat  of  the  Stales  of  the  Union  a 
will  of  real  propuiy  must  be  admitted  to  probate 
in  some  one  of  their  courts  before  it  can  be  re- 
ceived elsenhere  as  a  conveyance  of  such  prop- 
erty. But,  by  tlie  law  of  Maryland,  which  gov- 
erns In  tbe  District  of  Columbia,  wills,  so  far  as 


suchproDate.  The  common  law  rule  prevails  on 
that  subject.  The  orphans'  court  there  may,  it 
is  true,  take  tbe  protmte  of  wills,  though  Uicy 
aSect  lands,  provided  Ihej  oflect  chattels  sIm; 
but  the  probate  is  evidence  of  the  validity  of 
the  will  only  so  far  as  tbe  personal  propeKy  is 
concerned.  As  an  inELrumeiit  conveying  real 
property,  tbe  probate  is  not  evidence  of  its  exe- 
cution. That  must  tie  shown  by  a  production 
of  the  Instrument  itself  and  proof  by  tbe  sub- 
scribing witnesses;  or,  if  tbey  be  not  living,  by 
proof  of  their  hsndwrlting. 

Bo  it  matters  not  that  the  same  effect  Is  lo  bo 
^ven  in  the  courts  of  this  Uistrict  lo  ttie  record 
of  the  hustings  court,  which,  by  the  law  of  Vir- 
ginia, can  be  given  to  It  there;  that  Is,  that  it  Is 
to  be  received  as  sufficient  to  pass  the  title  to 
real  property  situated  in  that  Stale.  Tbe  ques- 
tion still  remains;  is  the  instrument  sufilcicnt 
to  pass  title  to  real  property  in  the  District  of 
Columbiat  If  so,  it  should  have  been  pro- 
duced and  proved  In  the  rcanner  mentioned. 
If,  as  stated  by  counsel,  it  is  on  file  in  the  hus- 
tings court,  and  by  the  law  of  Vircinia  cannot 
be  removed,  then  it  should  have  been  proved 
under  a  commission,  as  otlier  Instruments  ouf 
of  the  Stale  are  proved,  when  It  Is  impossibli 
to  compel  their  production  in  court. 

The  Act  of  CiODgress  declaring  the  effect  t( 
be  given  In  any  court  within  the  United  States 
to  Uie  records  snd  judicial  proceedings  of  tbe 
several  Slates,  does  not  roquire  that  they  shall 
have  any  greater  force  and  efficacy  In  other 
courts  than  in  the  courts  of  the  States  from 
[61 1 1  which  they  are  taken,  but  only  such  faiib  and 
credit  as  by  law  or  usage  they  have  there.  Any 
other  rule  would  be  repugnant  to  all  priiiciple 
and,  as  we  said  on  a  former  occasion,  would 
'Xtntravene  the  policy  of  tbe  provisions  of  i 
Constitution  and  laws  of  tbe  United  States 
that  subject  Board  of  Publie  Waria  v.  QAam- 
bia  Ooa.,  17  WaU..  529  [84  U.  8.,  XXI.,  691]. 
It  doefl  not  appear  ttut  tbe  validity  of  tbe 
will  of  Moore,  as  probated  in  1804  in  the  Hus- 
lingB  Court  of  Petersburg,  was  ever  afterwards 
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cooteMed  in  *  court  of  chancery 
Its  probate  must,  therefore,  be  de 
slve,  so  far  as  that  State  is  coDcened,  and  Ihe 
will  held  suRlcient  to  pass  all  proper^  wliiA 
can  be  there  transferrea  by  a  valid  instrmnait 
of  that  kind.  But  no  greater  effect  can  be  givca 
out  of  Virginia  to  tbe  proceedinga  ta  tbe  bas- 
tings coiul  The  probate  esUbUshea  nMhiog 
beyond  the  validity  of  the  will  there.  It  does 
not  take  the  place  of  provisions  uecesarrtoit* 
validity  us  a  will  of  teal  propertf  in  otber  Btttes, 
If  they  are  wanting.  Its  valimty  as  such  vHI, 
in  other  States,  depends  on  its  execntion  in  cno- 
fonnity  with  their  laws;  and  if  probate  there 
be  also  required,  such  probate  must  be  had  be- 
fore it  can  be  received  as  evidence. 

Authority  for  these  views  is  found  in  tbe 
cases  of  MiCoTmick  v.  SuUieant  and  of  Ztarif 
V,  Mayer,  both  reported  in  10  Wbeatoo.  In 
the  firs;  of  tbcm  it  appeared  that,  by  tlie  law  at 
Uhio.  before  a  will  devising  real  property  caa 
be  considered  as  valid,  it  must  be  presented  to 
tbe  court  of  common  picas  of  the  county  wboe 
the  land  lies  for  probsie.  and  be  prov«i  I7  *t 
least  two  of  the  suhscrlbing  witnesses,  un)^  it 
has  been  proved  nnd  recomed  in  anoUier  Stale 
according  to  iL'^  laws;  in  which  fase  an  auUwn- 
ipy  may  be  offered  for  probate  with- 
by  tlie  witnesses.  A  will  devisiog 
real  property  in  thnt  ^tiite  was  admitted  lo  pto- 
batu  in  the  !Stiilc  of  l'eun.',t  Ivania,  and  this  cuuit 
held  that  Sucli  pmbiUe  g:ire  no  validitv  to  the 
will  in  respccl  to  rhe  icnl  property  in  oW.  u 
to  wbicli  tlie  dt'Cea^ed  »as  [o  be  considered  it 
having  died  intestate,  lu  WheaL,20S,a)3.  Id 
the  second  ease,  which  was  an  action  of  eject- 
ment for  land  in  Tennes»>e.  tbe  defentbni  m- 
denvoTvd  to  tmce  title  to  Ihe  premises  tbroti^ 
the  will  of  one  Kitts.  For  ibat  purpose,  a  cop; 
attdprob.itec'f  iliuwilldevisingthepropertywen 
produced  In  evidence,  certSed  from  tbe  Or- 
phans'Court  of  Bii  1 1  i  mo  re  Co  un  ty ,  Maryland , sad 
admitted  against  the  objection  of  the  pUintiS. 
This  court  held  tbe  record  inadmis^blk  andia 
Its  opiuiun  explained  the  common  law  doctrine 
aa  to  what  wad  le^'ul  evidence  in  an  action  of 
ejectment  to  establi.sh  a  devise  of  real  property. 
It  stated  that  the  ordlnaiy's  probate  v  ~  — 
idence  of  the  execution  of  the  will  in  e 
tliat  where  the  will  Itself  n 
could  be  produced,  it  was  neceeaary  to  iHodnn 
it;  and  tliiit  when  the  will  was  lost  or  cooU  Mt 
be  produce!,  t^econdary  evidence  was  i>ece^ 
rlly  resorted  u>;  but  that,  whatever  tbe  proof. 
It  was  required  to  be  made  before  the  comt 
which  trii^  tbe  cause,  the  proof  before  tbe  or- 
dinary being  ex  parte,  tbe  heir  at  law  having 
no  opportunity  to  cross-examine  the  witnaso^ 
and  tbe  same  solemnities  not  being  ivquind  Id 
admit  the  will  to  probate,  which  are  nMU^NB- 
sable  to  give  It  validity  asadeviae  of  teal  pnip- 
erty.  Aad  the  court  added  that  t^  law  ol 
Maryland,  with  regard  to  the  evidence  of  ads- 
viae  in  ejectment,  was  the  common  law  of  b- 
gland,  and  had  been  so  recognlied  indecUoM 
ofUiccourtsoftbatState.  l5wlieat,,468,4Cii. 
The  first  of  these  coaes  ahowi  that  tlie  pro- 
bate of  a  will  of  real  proper^  in  ooe  Sbrte  is 
of  no  force  In  est^lishlng  tlw  validity  of  the 
will  In  another  Sute.  That  must  be  dMermiiwd 
by  the  laws  of  tbe  State  where  tbe  property  n 
situated.  Tbe  second  case  sbowe  tlwt  Um  pmf 
of  a  devise  of  laud  in  ejectment  In  Hairlaad, 
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■nd  its  law  obtaliu  in  this  DlBtrict,  must  be 
made  b;  itM  production  of  the  will  tu  court, 
and  evideoce  of  its  execution  by  the  subscrib- 
ing witnesses;  or.  If  tLe  will  be  lost  or  cannot 
be  produced,  the  proof  must  be  made  by  sec- 
OD&17  eridence  of  its  execution  and  contCDta. 
The  plalntiiTa  contend  that  tbej  can  use  the 
record  of  the  Hustings  Court  In  Virginia  as 
proof  of  the  genuineness  of  the  instrument,  and 
then  supplement  that  proof  by  parol  evidence 
that  the  original  was  executed  by  three  witnesses, 
and  tbtu  establish  it  as  a  will  sufficient  to  pass 
real  estate  in  the  District  of  Columbia.  But  In 
this  contention  they  ovifflook  a  material  clr- 
cnmHlance.  It  is  not  sulHcient  to  give  effect  to 
an  instrument  as  a  will  of  real  property  that  Its 

Suuineneas  merely  be  eMBblfshed.  Its  genu- 
-nesB  must  be  shown  by  the  witnesses,  if  they 
are  living,  who  attested  ite  execution  and  beara 
the  dedivatioQ  of  the  testator  as  ttt  its  cbarac- 
ler;  and  LF  dead,  their  hsudwriting  must  be 
prOTed,  as  already  staled.  No  other  proof  will 
answer;  certainly  not  the  probate  of  the  will 
on  esc  parte  testimony  by  a  tribunal  of  another 
State  or  country. 

Wbeo  th«  record  of  the  will  and  probate  were 
excladed,  the  plalntiSa  offered  parol  evidence 
10  ahow  that  the  copy  of  the  wU)  in  the  record 
was  a  true  copy  of  the  original  now  on  file  in 
the  hustings  court.  Upon  ot>jection  the  evi- 
dence was  excluded,  and  we  think  properly  so. 
The  proof  of  such  copy  would  not  have  estab- 
Usbea  the  validity  of  the  ort.^nnl  instrument 
as  a  wilt  u>  pass  real  pronertv  m  the  District  of 
Coliunbia.  The  law  of  HarylBUd  of  1T85,  upon 
which  the  pkinllft  relies,  aasumtng  that  it  fs 
still  in  force,  which  msT  be  doubted,  was  not 
designed  to  change  the  fomialitles  required  by 
the  local  law  for  the  validity  of  wills  of  leal 
property  executed  in  other  States;  but  tu  cive 
to  authenticated  copies  of  such  instruments, 
when  recorded  or  filed  with  the  register  there, 
the  same  force  and  efficacy  which  would  attend 
Um  of^iwib  If  iMvduced. 

FaQmg  to  secure  the  introduction  oC  the  aw- 
ord  of  we  hostinga  court  and  ^e  parol  erl- 
dence  mentioned,  Ae  plaintiffs  insisted  that  the 
defendants  were  estopped  from  asserting  an  ad- 
Terse  title  against  th^.  Tosupport  their  poai- 
tloB  tbq'  introduced  a  deed  by  one  Robertson 
aud  hia  wife,  Harta,  executed  in  1839  to  one 
damael  Redf em, conveying  (be  premises  for  the 
lUe  of  Ihe  said  Uaria,  and  then  showed  con- 
Teyaacee  in  fee  ot  the  prot 
to  one  Fnaer,  and  from  f 
Pi^rell,  then  a  devise  of  the  propuny  u; 
10  AnnaPtckrell,  and  by  her  to  the  def em 
aid  that  the  plaintiffs  are  hein  of  Robertson 
and  wife,  who  are  dead,  Maria  having  died  In 
1878;  md  they  contended  that  (he  coov^aoce 
by  ttobertson  and  wife  of  a  life  estate  to  the 
grantor  of  parties  through  whom  the  defendants 
trace  tbelt  interest,  precluded  them  from  as- 


wife,  lliit  potillon  was  assumed  upon  the  no- 
ttoD  that  a  party  who  receives  a  deed  of  a  life 
Mtole,  and  all  penona  taking  a  iubeequent  con- 
ToyaDce  in  tee  Crom  him  or  his  grantees,  or  de- 
ttriag  title  by  devise  from  such  grantees,  are 
•■topped  to  deny  tltat  the  reversion  upon  the 
lermlDatkn  of  the  life  estate  is  veatea  In  the 
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There  was  here,  of  course,  no  estoppel  bg  <^**^ 
against  Itedfem,  the  grantee  of  the  fife  estate, 
for  he  did  not  Join  in  the  execution  of  the  in- 
strument, nor  is  hU  seal  annexed  to  it.  If  any 
estoppel  was  created  against  bis  acquisiiion  of 
the  reversion  from  other  parties  than  his  grant' 
~^'or  persona  claiming  under  them  it  was  one 

f'.U;  and  that  can  arise  as  between  gniDior 
grantee  only  where  from  the  relation  of 
the  parties  there  is  implied  In  the  acceptance 
of  possession  under  the  deed  an  obligntioD  to 
ire  the  possession  on  the  happening  of  cei^ 
events,  or  to  hold  the  property  for  the 
grantor's  benefit  or  persons  desi^ated  by  him. 
BucbasexiBisfrom  the  relation  of  landlord  and 
tenant,  of  mortgagor  and  mortg^ee  or  the 
creator  of  a  trust  and  trustee.  Gardner  v. 
Gr«tne.  5  R.  I,  104. 

The  doctrine  that  aleesee  entering  into  posses- 
tdon  under  a  lease  is  estopped,  whilst  retaining 
pc«sesslon,  to  deny  his  landlord's  title,  is  famil- 
iar. That  arises  from  the  nature  of  the  contract 
of  lease,  which  is  for  the  possession  and  UKe, 
for  a  prescribed  period,  of  the  lessor's  propt'rty 
upon  conaideradons  to  him  by  way  of  rent  or 
otherwise.  It  implies  an  obligation  to  surren- 
der the  premises  to  the  lessor  on  the  termina- 
tion of  the  lease;  that  is.  ul  the  eiplrstion  of 
the  time  during  which  the  owner  has  stipulaled 
Ihat  the  lessee  mar  have  the  use  and  po»se».iion 
of  his  properly.  Aasaid  by  this  court  in  Blight 
V.  Rodtetter,  -The  title  ot  the  lessee  is,  in  tact, 
the  dtle  of  the  lessor.  He  comes  in  by  virtue 
of  it,  holds  by  virtue  of  it  and  rests  upon  It  to 
maintain  and  Justify  his  position.  He  pro- 
fesses to  have  no  independeot  right  in  himself, 
and  it  is  a  part  of  the  very  essence  of  the  con- 
tract under  wliich  he  claims  that  the  paramount 
ownership  of  the  lessor  shall  be  acknowlcdeed 
during  the  continuance  of  the  lease,  end  that  [61B] 
possession  shall  be  surrendered  at  its  expira- 
tion. He  cannot  be  allowed  to  controvert  the 
title  of  the  lessor  without  disparaging  his  own 
and  he  cannot  set  up  the  title  of  another  with- 
out violating  that  contract  by  which  be  ot> 
tained  and  holds  possession,  and  breaking  that 
faith  which  he  haa  p1edged,and  the  obligabOD  of 
which  is  still  continuing  and  in  full  operation." 
And  in  speaking  in  the  aame  case  <3  the  rela- 
tion between  vendee  and  vendor,  the  court 
added:  "  The  vendee  acquires  the  property  for 
bimsclt,  and  his  tallh  is  not  dedged  to  main- 
lain  the  title  of  tlie  vendor.  'The  rights  of  the 
vendor  are  Intended  10  be  eitinguidied  by  the 
sale,  and  be  has  no  continuing  interest  In  the 


he  has  a  right  to  ^rtify  that  title  by  the  pur^ 


ciple  ot  morality  restrains  Mm  from  doing  this, 
nor  is  either  the  letter  or  the  spirit  of  the  con- 
tract violated  by  It."  T  Wheat,  1M7,  M8;  see, 
also,  WiUitou  V.  Watk-ini,  8  Pet.,  48;  ffadfan* 
V.  Hitman,  IS  Pet.,  M,  and  Taylor,  Land,  ft 
T.  sec.  14. 

'To  this  general  statement  of  the  law,  there  is 
thisqualiQcation:  that  a  grantee  cannot  dispute 
his  grantor's  title  at  the  nme  of  convnance  so 
OS  to  avoid  payment  of  tlie  purchase  price  of  the 
property;  nor  caa  the  grantee  in  a  contest  with 
lOftl 
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another,  whUit  reljiDg  solely  upon  the  title  coa- 
vejed  to  him,  miestlon  its  valioity  when  set  up 
bj  the  latter.  In  other  words,  he  cannot  assert 
that  the  title,  obtained  from  his  grantor  or 
through  him,  ia  sufflcient  for  his  protection  and 
not  available  to  his  conCestant.  Where  both 
parties  asaert  title  from  a  common  grantor  and 
no  other  source,  neither  can  deny  thai  stich 
grantor  had  a  valid  title  when  he  executed  hia 
conveyance.  /w»v,  &wyCT-,  4Dev.  &  Bat,  61, 
and  Oiliiamv.Bird.  Sired.,  880.  The  case  of 
Board  V.  Board,  to  which  counsel  refer,  was  de- 
cided upon  aimilBr  grounds;  there  the  defendant 
In  ejectment,  claiming  aa  grantee  under  the 
TBiei  devisee  of  a  life  estate  under  a  will, was  held  to 
'be  estopped  from  denying  the  validity  of  the 
will  in  an  addon  bv  the  grantees  of  the  remain- 
derman.     L.  R.,  S  Q.  B.,  48. 

With  exceptions  or  limitations  of  this  char- 
acter,  it  will  be  found  on  examination  of  the  au- 
thorities, particularly  those  of  a  modem  date, 
that  the  doctrine  of  eatnppet  in  pait,  however 
it  may  have  been  applied  formerly,  cannot  now 
be  asserted  to  preclude  Uie  grantee  from  deny- 
ing hIa  grantor's  title  and  acquiring  a  superior 
one,  imlesa  there  exists  such  a  relation  of  'he 
parties  to  each  other  as  would  reader  the  pro- 
ceeding a  breach  of  good  faith  and  common  hon- 
esty.    No  such  relation  exists  between  grantor 
and  grantee  in  an  absolute  conveyance  without 
recital  or  covenant,  whether  it  be  of  the  '"-  "" 
of  an  estate  for  life.     The  grantee  does  ni 
osnize,  by  the  acceptanct  of  such  a  conveyance 
of  an  estate  for  the  life  oi  another,  the  posses- 
sion of  any  greater  estate  in  the  grantor,  or  any 
obligation  to  hold  the  premises  for  him  after 
the  termination  of  the  estate.  Bo  far  as  he  is ' 
formed  by  such  a  conveyance,  he  takes  the 
tiro  interest  of  the  grantor  in  the  property.  He 
does  him,  therefore,  no  wrong  by  purchasing 
any  adverse  claims  which  may  strengthen  his 
own  title,  or  which  may  give  him  a  tiOe  after 
the  termination  of  the  life  estate.    Covenants 
in  the  Instrument  intended  for  him,  sucn  as  to 
restore  and  surrender  the  premises  on  the  ter- 
mination of  the  life  estate,  or  recitals  declaring 
the  reversion  to  be  in  the  grantor  or  others, 
would,  of  course,  change  the  relations  of  the  par- 
ties.   Obligations  from  such  covenanta  or 
citals  might  arise  which  would  control  the 
tion  of  the  Kranlee.    AUaiUie  Dock  Co.  v.  Lem- 
ia,  64  N.  Y.,  8e.  Hera,  as  already  slated,  there 
is  nothing  of  the  tdnd.   ,Tbe  conveyance  is  for 
the  life  of  Haria  and  no  longer,  and  without 
covenants  or  redtals  as  to  any  further  interesis 
of  the  grantors  or  of  others.    Bv  taking  a  deed 
poll  of  this  character  no  obligation  to  the  grant- 
ors could  arise  and,  consequently,  no  estoppel 
Srecluding  the  grantee,  and  those  claiming  un- 
er  him,from  accepting  conveyances  from  other 
sources  to  strengthen  their  existing  interests  ~~ 
to  acquire  the  reversion,  and  thus  securing 
tbemaelvea  the  absolute  fee.    In  Otterhovt 
8homnak«r,  8  HiU,  618.  the  Supreme  Court  of 
New  York  held  a  simihir  doctrine  iis  lo  the  : 
lation  between  grantor  and  graiiicc   iu  fi 
Speaking  by  Jvdge  Bronson  it  siiiJ;  "Tben! 
t6lT]      DO  estoppel  where  Iheoccuiwuil  is  not  under; 
obligation,  expres.i  or  inipliii),  llint  l:c  will 
some  time  or  iu  sonic  event  surremler  ilie  pos- 
session.    The  gninifO  in  fee  is  under  no  i 
obligation.    Me  does  not  receive  the  iiosNe' 
under  any  contract,  express  or  implied,  thut  lie 
lOoS 


wiUe' 


give  it  up.    He  takes  the  land  tobidd 

for  himself,  and  to  dispose  of  it  at  pleasuiei  He 
owes  no  faith  or  allegiance  to  the  grantor,  and 
he  does  him  no  wrong  when  be  treats  him  uu 
"■ter  stranger  to  the  title."  This  language  wai 
bsequently  cited  with  approval  by  the  court 
of  appeals  of  the  State  in  the  case  of  Spamm 
-  KiTigmaii,  IN.  Y.,  242,  and  there  ia  norta- 
□  why  it  should  not  apply  with  equal  font 
a  grantee  of  an  estate  for  life  as  to  a  granin 
fee.  There  Is  nothing  in  the  nature  of  the 
.  tate  which  necessarily  miplies  that  the  gna^ 
or  is  the  owner  of  the  reversion.  Tlie  abeam 
in  the  deed  here  of  anv  reference  to  a  revasioii- 
ary  interest  would  ratner  seem  to  negative  such 
ownership.  Be  that  aa  it  mav.  there  was  no 
implied  obligation  from  any  relation  of  thenar 
ties  to  each  other  which  could  estop  the  grantti 
of  the  life  estate  or  persons  claiming  under  liim 
from  denying  the  title  of  his  grantors  to  my 
greater  estate  than  the  one  conveyed,  tx  from 
acquiring  title  to  the  reversion    from  other 

We  have  considered  in  this  opinion  that  Red- 
fern  took  possession  of  the  premise  in  coatro- 
versy  under  the  deed  to  him  of  the  life  e^ale. 
because  on  the  argument  that  fact  was  assumed 
Eis  established;  buttliereis  no  direct  evidence od 
the  point  in  the  record. 

Judgment  aMrmtd. 

True  copy.    Teat ; 

James  H.  McKenner,  Clerk,  Sup.  OooK.  D.  S. 


KAS.Y  R  8TEETER,  Appt. 


JAMES  N.  RICEHAN. 


APPEAL  from  the  Circuit  Court  of  tbe  UnilHl 
States  for  the  District  of  Kcntockj- 
MeMtn.  WllUam  StotM  Ab«rt,  Wei  Sbtt- 
tr  and  SUrling  B.  Taney,  for  appellant. 
Mr.  W.  O.  Dodd,  for  appellee. 

Mr.  ChitfJuMee  Wftlta  ddiveral  tbe  ^sa- 
lon of  the  court: 

If  all  that  ia  charged  in  (till  Ull  were  trot, 
there  could  be  no  doubt  of  the  ri^t  of  the  ^>- 
pcllant  to  the  rehef  she  aska,  as  well  on  Mxonat 
of  the  actual  as  constructive  fraud  of  the  ap^ 
pellee.  But  the  answer,  which  is  onder  oath. 
IS  as  emphatic  and  direct  in  its  denials  as  the 
bill  is  in  its  charges.  There  is  no  disputed  quo- 
lion  of  law.  The  only  controversy  ia  as  to  the 
facts.  The  testimony  is  volnminous,  and  it 
would  serve  no  useful  purpoee  to  ili»cnss  it  in 
an  opinion.  Itittufficienlto  tag  tiat  vrarm- 
lirH;/  taliped  mlA  Hit  a/ndunon  rtoeh^  bf  lit 
Circuit  Cwirt. 

Decree  nfflrmtd. 

True  copy.    Test: 
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ABTHUR  W.  SWEGNET,  Appl., 

UWITED  STATES. 

(Be«  B.  O^  Beportor'a  ed.,  dS-ASlL) 

Orndttum  practdetU  in  cmtraet. 

Wban  a  ooDtimct  wltb  the  United  BUM  >«i)iill«l 
•  oartUMU  by  Ml  oOoer  or  ftratt  of  tb«  Oovcm- 
meat  that  Uiri  work  anOBd  toM  done  la  done  Id  all 
reneotf  as  cuntoaMedfor.  auoh  ooiuloate  la  a  eoa- 
dttfon  preoedent  to  •  nooverr.anleaa  it  lashowD  to 
kava  beeo  rafuaad  tliTOUBh  naud.  auob  grow  mli- 
tiU(«a«wouldlmplybadl!altli,  or  failure  to  exer- 


APPEAL  from  the  Court  of  Clainu. 
The  claimant  contracted  to  construct  a 
brick  wall,  at  the  National  MiUtary  Cemetery 
at  Fort  Harrieon,  Va. ,  for  the  defendant,  ac- 
cording to  pluu  and  tipeciScatlona.  It  was 
aereed  that,  from  time  to  time  and  when  com- 
pleted, the  wall  should  be  Inspected  b;  an  offi- 
cer of  the  armv,  or  by  a  civil  enelnecr,  or  other 
kgent  to  be  designated  by  the  United  Slates, 
and  that  It  should  be  received  and  become  the 
property' of  the  Dniied  Stales  after  such  officer 
or  civil  eneineer  or  other  agent  should  certify 
that  it  was  tn  all  respects  as  contnutcd  for. 

TheQovemment  agreed,  in  considcnition  of 
the  faithful  performance  of  tbsl  and  oilier  sUp- 
ulatjons,  u>  pay  the  claimant  a  fixed  price  per 
linear  foot  for  the  wall.  It  was  also  agreed  that, 
upon  inspection  and  report  of  materials  fur- 
Diahcti  and  work  done  during  llie  performance 
of  the  contract,  payments  In  part  miebt  be 
made,  not  to  exceed  80  per  cent  of  the  estimated 
Txhie  of  the  material  and  work  actually  fur- 
Not  long  after  the  contract  was  concluded 
the  claimant  invited  the  defendant  to  Inspect  a 
kflo  of  bricks  made  to  be  used  in  the  walL  The 
defendant  sent  a  civil  engineer  to  inspect  lt,and 
the  bricks  were  r«jecte<l  From  time  to  time 
tbe  invitations  to  lospcct  material  were  repeated, 
both  with  lefetence  to  bricks  and  witli  refer- 
ence to  gate  poets  Intended  for  the  wall.  The 
inspector  condemned  all  the  bricks  offered,  and 


u*,  constructed  the  wall,  using  the  con- 

_ d  bricks  and  the  condemned  gate  posts. 

The  civfl  engineer  refused  to  certify  that  the 
work  wasnichaswdsroqulred  bv  the  contract, 
but  ceitlfled  to  the  contrary.  The  defendant 
tbercnpon  look  down  the  wall  and  gate  posts 
irlitch  had  been  put  up  by  the  claimant  and 
«onstracled  a  new  wall  of  other  materials  in  Its 
pbux. 

Tbe  claimant  then  filed  hia  petllioD  In  the 
cottrt  below  to  recover  t4,ST8.«  and  interest, 
alleged  to  be  due  him  on  account  of  the  work 
done  in  eiecniion  of  his  contract. 

Tbe  court  below  having  found  for  the  d»- 
fendAot,  thecUimantappMled  to  this  court. 

Memn.  T.  W.  BurtUy  and  M.  J.  SoiWuiTd. 
tar  appeHant 

Mr.  Wm.  a.  MaoTT.  AmL  Atty-0»n.,  for 
sppeUee. 

Ur    CM<ryw«(fe«WaltedeUveredtheDpin- 
loa  al  the  court: 
U«  r.  8.  U  8..  BOOE  27. 


This  iudgment  Is  affirmed  on  the  authority 
of  Kihtberg  v.  U.S.,  «  U.  S.,  898  [XXIV., 
1106].  It  was  provided  Inthecontracttbatpay-  ' 
ment  for  the  wall  was  not  to  be  made  until  some 
officer  of  the  army,  civil  engineer,  or  other 
agent,  to  be  designated  by  the  United  States, 
bad  certified,  after  inspection,  that  it  was  in  all 
respects  as  contracted  for.  The  officer  of  tbe 
army,  designated  under  this  authority,  express- 
ly refused  to  give  the  necessary  certiflcnte,  on 
ine  KTOund  ^at  neither  the  material  nor  tbe 
worlunanship  were  such  as  the  contract  re- 
quired. The  court  below  found  that  there  was 
neither  fraud,  nor  auch  gross  mistake  as  wonld 
necessarily  Imply  had  faith,  nor  any  failure  to 
exercise  an  honest  judgment  on  the  part  of  the 
officer  in  makine  his  mspections.  The  appel- 
lant was  notified  of  the  defective  character  of 
the  material  and  that  It  would  not  be  accepted, 
before  he  put  it  Into  the  wall:  and  after  be  had 
completed  his  work,  the  wall  which  he  con- 
structed was  token  down  by  order  of  the  Quar- 
termaater-Qenera],  and  a  new  one  made  of  oth- 
er material  built  in  its  place. 

Jvdgmtnt  afflrmed. 
True  copf.    Test : 

James  H.  McEennej'.  Clerk,  Sup.  Court,  D.  B. 

CIted-Ul  n.  8.,  SSD. 


BOARD  OF  COUNTY  COMMISSIONEPS     (6211 
OPTHE  COUNTY  0PCHER0KEB,8tatb 
aw  EAKO&a,  Plff.  in  Err., 

WILLUM  C.  WILSON. 

(See  S.  0.,  Reporter's  ed..  M1-4BT.) 

Levy  of  taxet  in  Earnat — quettim  in  error. 


, township  or  wbon  be  f  nils  to  act.  to 

lovrall  taxes  required  to  meet  thellabilltlo*  of  the 
towosbip  not  otberwlso  pro\1ileil  for  by  law. 

I.  Wbei«at>oardofooimtTOon]mlaBloneraln  Kan- 
sas aloDe  tiring  writ  ut  error  on  a  maiulamiis  re- 
quiring them,  wllb  the  olcrk  and  treeiurer  of  tbe 
oount7.  to  levy,  collect  and  par  overa  lax.  ttie;  can- 
not complain  [or  the  clerk  and  tmuiirer,  beosuss 
the  board  must  levy  tlie  lax  before  tbe  otber  oD- 
oert.  wttose  duties  are  pureir  mlnlatertaL  can  act. 

[No.  918.] 
BahmiUtd  Dec.  S.  1883.    Decided  Dec  17. 1883. 

F  ERROR  to  the  Circuit  Court  of  the  Dniied 
States  for  the  District  of  Kansas. 
The  history  and  facts  of  the  case  appeal  In 
the  opinion  of  the  court. 

Meetrt.  Wallace  Pratt  and  Ohartc*  W. 
Blair,  for  phtlntiffH  in  error. 

Mettn.  Jamas  S.  Botafitrd.  Mareiu  T.  C. 
WiUiamt  and  Jotepli  8bipp»n^  for  defendant  in 


Mr.  CAt'<^./ustiu'WaJte  delivered  theopln- 
ion  of  the  court: 

Onthe  11th  of  June,  1881,  William  C.  Wil- 
son, the  defendant  In  error,  recovered  a  judg- 
ment In  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas.agalnst  the  Township 


o  Tbe  Hayor  *.  C.  S.,  n  D.  3^  XU..  W, 
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ship  was  vacant  and  it  bag  not  been  filled  since. 
On  the  24Ut  of  Julv,  I B82,  Wilson  sued  out  of 
tlie  same  court  an  alternative  writ  of  tnandamut, 
returaable  on  the  Otb  of  October,  1882,  reqniT- 
Ing  the  Board  of  County  CommisaionerB  tn  the 
County  "  To  forthwith  levy  upon  the  taxable 
property  "  "  •  in  s^ township  •  "  " 
a  tax  sufficient  In  amount  for  the  payment  of 
the  Judinuent  •  •  ■  and  cause  the  same  to 
be  certued  to  the  county  clerk  of  said  county;" 
and  leoidrlDg  the  clerk  of  the  county  "  To  ex- 
tend said  tax  forthwith  on  the  tax  books  of  nud 
coun^  and  dellvei'  the  same  with  said  tax  so 
leriedsnd  extended  thereon  to  the  county  Treas- 
nrer  of  said  county,"  and  the  county  Treasurer 
forthwith,  aflei  the  tax  books  sbaU  have  been 
delivered  to  him  by  the  clerk,  "  To  proceed  to 
collect  said  taxes  and  pay  ue  same,  when  so 
collected,  to  said  William  C.  Wilson  in  payment 
of  aald  judgment,  interest  and  costs,"  or  show 
cause  vAy  they  bad  notsodone.  Thiswritwas 
served  on  the  mdivldual  membersof  the  Board 
of  County  Commissioners,  and  on  the  clerk  and 
Treasurer  of  the  county,  on  the  Mth  of  July. 
On  the  37tb  of  November,  1882,  the  reepond- 
enis  filed  a  motion  to  quash  the  writ,  and  on 
this  motion,  raised  two  queelionB,  to  wit: 

1.  Whether  the  writ  wasnot  sued  out  prema- 
turely; and 

9.  Whether,  under  the  statutes  of  ifftrmm 
the  Coun^  ComtniBsionets  could  leAally  do 
that  which  the  writ  sou^t  to  coerce  them  into 

B^ore  this  motion  was  disposed  of,  the  In- 
dividual membeie  of  the  Board  of  County  Com- 
missioneis  filed  an  answer  and,  after  the  testi- 
mony was  closed,  Wilson  moved  foraperemp- 
torv  writ.  Upon  the  hearing  of  this  motion 
ana  the  motion  to  quash,  the  Judges  holding 
the  court  were  divldea  in  opinion  on  the  follow- 
ing questions; 

1.  Whether  said  motioDs  respectively  should 
be  sustained  or  overruled. 

2.  Whether  it  is  the  legal  dn^  of  the  Board 
of  County  Commissioners  of  Cnerokee,  under 
the  statutes  of  the  BtaCe  of  Kansas,  to  levy  the 
tax  as  commanded  by  the  Bltemstive  writ  of 
moTtdamiu  herein,  for  the  payment  of  tbelndg- 
ment  of  the  relator  gainst  Salamanca  Town- 
ship, in  said  county,  based  upon  interest  cou- 
pons detached  from  bonds  issued  b^  said  town* 
ship  to  pay  shares  of  capital  stock  m  arailroad 
companv,  which  bonds  were  vot«d  under  the 
Act  of  the  Qeneral  Assembly  of  the  Stale  of 
Kansas,  entitled:  "An  ActtoEnableMunidpal 
Townships  to  Bubscribe  for  Stock  in  Any  Iwl- 
road  and  to  Provide  Payment  of  the  Same,"  ap- 
proved FebruaiT  25,  1870,  and  issued  Septem- 
ner  I,  1672,  under  the  Act  of  said  Oeneral  As- 
sembly,  entitled  "An  Act  10  Authorize  Coun- 
ties, Incorporated  Cities  and  Municipal  Town- 
ships to  Issue  Bonds  for  the  Purpose  of  Bi^Id- 
Ing  Bridges,  Aiding  in  the  Construction  of  Rail- 
roads, Water-Powers  or  Other  Works  of  Intei^ 
nal  Improvement,  and  Provldingfor  the  Res- 
istratlon  of  Such  Bonds,  and  the  Repeal  of  All 
Laws  In  Conflict  Therewith,"  approved  March 
2. 1872. 

The  Circuit  Judge  was  of  opinion  that  the 
motion  to  quash  should  be  overruled,  and  that 
for  the  peremptoij  writ  granted.  A  Judgment 
10&4 


awarding  the  writ  was  thereupon  cuteicd,  tnd 
the  queraons,  as  to  which  the  dlffereiMX  d 
opinion  arose,  were  duly  certified.  The  csm  k 
now  here  on  a  writ  of  eiror  tot  an  answer  In 
these  questions. 

l^e  Act  of  February  SS,  1870,  autborind  tlw 
township  to  subscribe  to  the  cat^tal  stock  of  tbe 
Hemph&,  Carthage  and  Northwestern  Baitratd 
Company,  and  to  issue  bonds  to  pay  the  sob- 
scriptlon.  That  was  settled  by  Qte  judgimt 
against  the  township  on  account  of  wbidi  tlw 
mandamvM  is  asked. 

■Every  township  In  W*"—  is  a  body  corpo- 
rate and  politic.  Sec  1,  BB6IS,  Dassler,  Comii 
L.,  977.  The  trustee  is  the  principal  officer  d 
the  township,  and  his  du^  Is,  among  oIImt 
things,  sec.  22  (5988)  Id.,  980,  to  » 
""  the  Iiecnnlary  a  -  .  ■   . 

Julyw    ' 


of  lus  towiuiup,  sod 


at  the  July  aesdon  of  the  Board  of  County  Oon- 
missionera,  annnally,  with  the  advice  and  eaa- 
sent  of  the  Board,  to  levy  a  lax  on  the  pnpmj 
'  the  citizens  of  the  township,  for  towIwhi^ 


failure  of  such  trustee  and  cc .   . . 

concur,  then  the  Board  of  Coun^  C 

ers  shall  levy  such  township,  road  and  otber 
taxes."    The  Board  of  County  CommisioDa! 


are  required  by  law  lo  meet  in  r^ular  a 
on  the  flist  Monday  in  July  of  eacb  year,  t 
13  (1397),  Dossier  Comp.  L.,  274.    Tbejr  a 


poses,  and  t^  other  taxes  which  theyi 


required  by  law  to  levy.    Sec.  8S  (1 

Bier,  Comp.  L.,  956.     The ^ 

make  up  the 


KDss. 


sler,  Comp.  L.,  956.     The  coun^  detk  n 
make  up  the  tax  list  immediately  after  the  Gm    . 
Monday  In  August,  and  deliver  it  to  Ibe  tnas-    ' 
urer  tor  collection  on  or  before  the  first  Moads; 
tn  November.     Sec.  84,  Id. 

Section  6  of  the  Act  of  February  2B,  1B7Q,  ai- 
der which  the  bonds  Involved  In  this  piooeed- 
ing  wore  issued,  is  as  ft^ows: 

"Sec.  6.  Whenever  any  bonds  shall  be  iKDod 
in  pursuance  of  the  foregoing  provision,  it  A>D 
be  the  du^  of  the  Board  of  Coun^  ComiiK' 
sioners,  annually,  to  proceed  lotevy  and  coned 
a  tax  on  all  the  taxable  property  in  such  town- 
ship sufficient  to  pay  the  intoest  od  aoch  bcnda 
as  tbe  same  becomes  due,  and  to  cremle  a  idak- 


pons  of  such  bonds  which  may  be  doe;  and  sock 
tax  shall  be  collected  ascount  v  and  township  tax- 
es an  coDected.and  paid  out  by  the  Treasurer  en 
presentation  of  the  coupon  or  bonds,  when  dnc; 
and  the  coun^  cletic,  Tieasnrer  and  otbv  bB- 
cers  who  may  be  required  to  do  any  act  midci 
the  foregoing  provisions,  abaH  be  entitled  to  the 
same  fees  as  are  allowed  by  law  for  aiinflar  aat- 
ices,  and  liable  to  the  same  fines  and  pmalda 


the 


The  Act  ol  March  2,  1872,  refmvd  to  _ 
second  question  certifled,  was  repealed,  n  far 
as  it  affects  this  case,  by  the  Act  of  ManA  t. 
1874,  Bess.  L.  of  1874,  p.  41,  MCtkma  7  and  13 
of  which  are  as  follows: 

Itshall  bethedutyofthepropgrf- 


flcers  of  any  county,  dtf  or  townaUp,  In  whU 
bonds  have  been  beretofor -"  ' "^ 

Eorpoaee  mentioned  in  th 
:  amendatory,  annually. 


ITOithl 

lorpoaee  mentioned  in  the  Act  to  whfdi  niia  Aa 
tlw  time  wlMBOlbff 
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tun  an  krled,  to  levy  and  caoK  to  be  collected 
a  fufflcteDt  tax  to  p*7  tito  lolereet  on  tdl  sucb 
bonds  u  the  Mine  aball  become  doe,  and  also 
for  tbe  pnipoas  of  creating  a  dnkiDg  fund  for 
the  fluureaemptlon  of  aach  bonds. 

"Bee.  18.  ItwfUbeUiedn^of  tbeBoardof 
Ooontr  CominlsiloiurB  of  aov  count;  Id  which 
raUroad  bonda  ahall  be  tssueanndertbeprovls- 
kaa  of  tUa  Ati,  annoally.at  the  Ume  when  other 
taxes  are  leried.lo  levy  and  cause  to  be  collected, 
as  other  t»iea  are  leried  and  ooUected,  a  nfil- 
dent  tax  to  pay  tbe  intereat  on  all  bonds  issued 
for  railroad  pnrposea  bj  mch  county,  or  any 
tomuhip  theran,  as  Uie  same  falls  due,  and  also 
for  tbe  porpoee  of  cnating  a  ainking  fund  for 
tbe  final  redemption  of  auch  bonda. 

Ttteae  itatatea  were  In  force  when  tbe  altet^ 
natiTe  writ  of  mandamnt  was  sued  out  in  this 
c«ae.  The  Judgment  against  the  township  was 
tendered  on  the  11th  of  June,  1881.  It,  there- 
fore, became  tbe  dn^  of  the  proper  officers  to 
levy  the  tax  at  tbe  time  died  by  l»w  tor  that 
pnipoeetn  Uieyear  ISSl.  No  such  levy  was 
made  and,  consequently,  all  officers  wboae 
duty  it  was  to  make  tbe  levy  were  In  default  ■ 
when  tbe  alternative  writ  was  soed  out  in  I8(Q. ! 
It  follows  that  the  writ  was  notpremsturely  is- 1 
sued  if  it  was  the  du^  of  tbe  Board  of  County  | 
CommJa^onen  to  make  the  levy  'vhen  there  ■. 
was  no  trustee  of  the  township.  Tbe  fact  that  I 
the  Board  may  not  have  had  actual  nolire  of' 
tbe  rendition  m  tbe  Judgment  until  November,  I 
1881,  doea  not  aSect  their  legal  obligation  t« ' 
make  the  levy.  It  may  be  accepted  as  an  ex- 
cuse for  not  performing  ibat  dn^,  but  It  does 
not  rdlevelbero  from  the  conaequencesof  their  I 
ImldefaulL  ,  _.    

The  township  trustee  ia,  inSiw,  the  principal  >  levy  is  made,  the  duties  of  the  clerk  itnd  Treas- 
offloer  of  the  township.  Itishisdutvloiupcrin- 
tettd  all  tbepecnniaiy  concerns  of  ue township 
and,  with  the  advice  and  coucurreoce  of  the 
Boiffd  ot  Coonty  CommlmioDen,  to  levy  all 


ceed  without  him.  This  Is  the  evident  pur- 
pose of  tbe  provision  that.  In  failure  of  such 
trustee  and  CommisEioDen  to  concur,  the  Board 
shall  make  the  levy.  The  tax  to  pay  the 
Judgment  in  this  case  was  one  of  the  taxes  to 
be  levied  on  the  property  of  the  tovmship  to 
pay  a  township  debL  It  is  true  that  this  aec- 
tlon  of  the  law  was  enacted  in  substance  years 
before  the  bonds  Involved  in  this  suit  were  is- 
sued,  but  unless  It  has  been  In  some  way  super- 
seded by  leaaon  of  the  special  Acts  connected 
with  the  particular  oblisation  of  these  bonds,  it 

K'ems  ibis  case.  So  &  as  we  are  advised.  If 
tribnnal.consistlngofihe  trustee  and  County 
Commissioners,  are  relieved  from  their  general 
supervision  of  the  needs  of  the  township  In  tbe 
way  of  taxation  for  these  bonds,  it  is  only  to 
put  that  duty  on  the  Board  alone.  If  on  the 
Board,  ii  was  clearly  their  duly  to  levy  the  tSJi 
without  the  trustee  at  the  meeting  in  August, 
I6U1,  because  the  IbcbI  liability  of  the  township 
had  then  been  judicially  esiabliahed.  If,  how- 
ever, it  was  a  matter  In  respect  to  which  the 
trustee  should  act  conjointly  with  them,  both 
they  and  the  trustee  were  m  default  in  July, 
ISSt.  In  any  view  of  the  case,  tiie  obligation 
to  levy  the  tax  had  been  imposed  on  the  County 
Commissioners  when  tbe  alternative  writ  was 
sued  out,  and  they  have  shown  no  good  cnuae 
why  the  levy  was  not  made. 

The  Boara  of  County  CommlssionerB  have 
alone  brought  this  writ  of  error.  Bo  far  as  ap- 
pears the  clerk  aud  Treaaurer  are  aatisSed  with 
what  has  been  done  in  reference  lo  them.  The 
Board  are  in  no  condition  to  complain  for  the 


tuua  required  to  meet  the  liabilities  of  the  town- 
ship not  otherwiae  provided  for  by  law;  bul,if  he 
faUa  in  Ibla  du^,  tbe  Board  must,  as  we  think, 


aid  tite  meeting  of  tbeBcurd  In  July  of  each 
r  aitd  lay  before  thetn  his  recommendations 
lor  tftxea  to  be  levied.  As  his  levy  can  only  be 
made  with  tlie  concurrence  of  the  Board,  there 
nnwt  DBceaaarlly  be  an  Inquirv  by  tbe  Board 
fato  tbe  pecuniary  coucemi  of  the  township,  so 
••  to  delenulae  whether  what  Is  recommended 
by  tbe  trustee  is  enough  or  more  than  enouch 
to  noeet  Ita  llabiUtlea  for  the  current  year.  If 
Ae  troslee  bas  omitted  a  tax  for  anv  purpose, 
which  the  law  requires  to  be  levieu.  It  is  the 
dear  duty  of  tbe  Board  to  make  the  levy  them- 
selTM  If  Ibe  trustee  will  not.  Tbe  trustee  and 
the  Coaunivkinen  are  made  in  law  a  tribunal 
to  iaee<  In  July  In  each  year  to  estimate  and 
dcfcmilne  what  taxes  are  required  in  the  town- 
aUp  for  tbe  year.  If  both  the  trustee  and 
CotBinlasfamera  are  present  at  the  mt^ting  and 
agico  m  to  what  ihould  be  done,  the  trustee 
reports  tbe  lax  lo  the  county  clerk,  but  if  the 
trustee  Is  not  present,  or  being  present  does  not 
uiee  with  the  Commissioners,  the  opinion  of 
Iba  Commlsdooeri  prevails,  and  they  may  pro- 
IM  I'.  M. 


levy  the  tax.  [0271 

We  conclude,  therefore,  that  the  motion  lo 
<^UBBh  should  have  been  overruled,  and  the  mo- 
tion for  judgment  sustained.  The  first  question 
is  answered  accoidin(;ly.  The  second  question 
is  rr-swered  in  the  allirinative. 

At  lA^judfiiaent  leiu  in  aceordance  with  thttt 
annrwt,  it  is  ajjirmed. 
True  oopy.  Tesl: 

JunesU.MoKenney,  Clerk,  Sup.  Oouit,  U.S. 

C«ed-Uir.S..m,at. 


SALAMANCA     TOWNSHIP,      Chehoku 
ConiTT,  State  of  Kassab,  PUT.  in  At., 

WILLIAM  C.  WII£ON. 

(See  S.  C  Beportei-i  ed.,  tBT-ttEB.) 

ThvatMp  tnatunr,  effect  of  remotai, 

Wbere  the  Constitution  or  laws  of  a  atate  do  not 
require  a  tovn*bl[i  treasurer  to  be  a  realclentof  the 
townsblp,  tbe  removml  ot  a  treamier  from  a  hnro- 
■tilp  Into  an  adjotnbw  townihtp  does  not  ot  Itself 
•■'- ilBce.  so  at  to  iDTaliOatethenrvloaata 

"^        [5o?»18.]°~' 
/hJmitttd  Dtc.  S,  1883.    Decided  Dee.  17. 1883. 

IN  ERROR  (oertiflcate  of  division)  to  the  Cir- 
cuit Court  of  the  United  Statea  for  the  tll^ 
Irict  of  Kanwa. 
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Huriibim  CocKT  of  thx  United  States. 


TMb  action  was  brought  in  tlie  court  below, 

S'  the  defendaDt  in  error,  to  recover  the  amount 
leged  to  be  due  him  on  ccrtaiD  Interest  cou- 
pons detached  from  bonds  issued  hj  the  defend- 
ant. 

The  Judges  liolding  tbe  court  t>elow,  certi- 
fied a  difference  of  opinion  as  to  Uie  sufficiency 
of  the  Borrice  of  process  upon  the  defendant 

Tlie  Circuit  Judge  betag  of  opinion  that  the 
nervice  was  sufficient,  a  motion  to  set  aside 
was  overruled.  Upon  the  defendant  foiling  to 
answer,  Che  court  rendered  judgment  (or  the 
plnintifl  for  $5, 448, S8, with  costs.  Whereupon, 
the  defendant  siiid  out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated  by 
the  court 

MitTt.  WallMM  PraU  and  OAarltt  W. 
Blair,  for  plaintiff  in  error. 

Mam.  7ftaies  8.  Botsford.  Joaepb 
SUppen  and  Manna  T.  0.  WiUiamt,  for  de- 
fenoant  in  error. 

Mr.  6'AtV'^'<*(<'ci:Walt«  delivered  the  opin- 
ion of  the  court: 

In  this  case  the  Judges  holding  the  circuit 
court  have  certified  a  duTeience  of  opinion  be- 
tween them  upon  the  hearing  of  a  motion  to  set 
aside  the  service  of  summons  onlhe  plaintiff  io 
error,  being  the  defendant  below.  The  return 
o(  Bcrrice  is  In  these  words: 

"Received  the  within  writ,  September  the 
13th,  1883.  I  served  Ihc  within  summons  on 
said  Township  of  Salamanca,  Cherokee  Coun- 
ty, Slate  of  Knnsas,  by  delivering  a  true  and 
certiflfd  copy  thereof  to  Joseph  A.  Jones,  tlie 
last  elected  and  qualified  Treasurer  of  said  Sal- 
amanca Township,  in  the  County  of  Cherokee, 
titate  and  District  of  Kansas;  and  I  made  dili- 
gent search  and  inquiry  tor,  but  could  not  find, 
lu  the  Township  of  Salamanca,  or  County  of 
[6281  Cherokee,  State  and  Dist.  of  Kansas,  the  last 
elected  and  qualified  trustee  or  clerk  of  said 
within  defendant,  Township  of  Salamanca. 

All  done  this  ISth  day  of  September,  A.  D. 
1883. 

B.  F.  BimpsOD, 

IT.  8.  M. .  but.  <f  Eamat, 
By  J.  H.  Smith,  Dtfvty." 

The  controlling  question  certifled  Is  as  fol- 


"2.  Whether  service  of  said  summons  upon 
Joseph  A.  Jones,  the  last  elected  and  quatifled 
Treasurer  of  said  Townsliip,  after  Bud  Jones 
had  removed  out  of  said  Township  and  across 
the  line  into  the  adjoining  Township  of  Craw- 
ford, In  said  County  of  Cherokee,  was  good 
and  sufficient  service  of  said  summons." 

It  is  not  denied  that  the  service  was  good  if 
Jones  was,  In  law,  the  Treasurer  of  the  Town- 
ship when  served.  By  the  Constitution  of  San- 
BBS,  article  9,  section  4,  township  officers,  ex- 
cept justices  of  the  peace,  bold  their  offices  one 
year  from  the  Monday  next  succeeding  their 
election,  and  until  their  successors  ore^ualilied. 
Jones  was,  therefore,  presumptively  in  office 
when  served,  unless  bis  removal  across  the  line 
into  Crawford  Townsliip  of  itself  created  n  va- 
cancy. BorUm  v./luck,  8  Kan.,  302;  B/irin/iarl 
V.  State,  l4Ean.,818:ifuMardv.  Crawford,  19 
Knn.,  GOT. 

Tlicrc  is  nothing  In  the  Constitution  or  laws 
of  Kansas  which  requires  a  township  treasurer 
to  be  u  resident  of  or  voter  in  the  township 
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which  he  was  elected.  Justices  of  the  peace  in. 
township  officers,  and  as  to  tham  itisezpreHlr 
provided  that  they  shall  reside  and  hold  tbtu 
office  in  the  township  for  which  they  shall  ban 
been  elected.  Section  4,  S9T0,  I>asBler,  Conui 
Ijiwb,1879,  976.  As  no  similar  orovidoc  is  made 
in  rexpect  to  any  other  township  officer,  the  im- 
plication necesBarUy  is  that  actual  residence  in 
the  township  is  not  required  of  them.  Bxpratie 
untu«  e*t  taxivaio  alterita.  That  resldmce.  u 
a  qualification  for  office,  was  tn  Uw  miods  of 
the  f  ramera  of  the  Constitutloa  and  of  tbe  hep*-  [SS 
lature.  Ls  apiHtrent.  for  article  S,  aectloit  11,  of 
the  Constitution,  provides  that  all  Judicial  offi- 
cers shall  reside  in  their  respective  townships, 
counties  and  difitrlcts  during  their  rcBpecave 
terms  of  office  ;  article  S,  section  4,  tluri  "  Ko 

erson  shall  be  a  member  of  tbe  Legislatun  wko 
not  at  tbe  time  of  his  election  a  qualified 
voter  of  and  resident  in  the  county  or  dimict 
for  which  he  is  elected;"  and  section  S18(1M3| 
of  the  general  statutes.  Dossier,  Comp.  Laws, 
811,  that  ceasinK  to  be  an  inhabitant  of  tlie 
county  for  whi(£  he  was  elected  or  appcanied 
vacates  the  office  of  a  county  officer. 

Undoubtedly,  the  removal  of  a  townaiiip 
treasurer  from  a  township  may,  undaraomedr 
cumsiances,  vacate  his  office  and  autborlTC  the 
County  Commissioners  to  fill  the  place,  aectioii 
12  (1978),  Dossier,  Comp.  Laws,  »T8,  bol  rr 
think  It  does  not  neceesaiily  vacate  the  office 
under  all  ciroiimstancea.     In  tbe  present  case 


effect.    In  our  opinton,  it  does  not  and,  o 
<juently,  uk  an»a>er  tA«  tecond  guetUatk  cerhfiti 
tn  the  affrmaU'M.     The  mctio»  to  tet  luide  ttt 
itTviee  UKK,  tlur^ort,  propertu  oterrvUd,mnd  tU 
Judgment  it  affirmtd. 
fnueomr.   TeeL: 

Jaiiea  H.  HcKenney,  Clerk,  Sup.  Oaun,  O.  & 


In  the  Matter  of  the  Petition  of  JUUCS  A 
BO YER  AND  DAVID  £.  OOKNEAU,  For  t 
Writ  of  Prohibition. 

<SeeB.O.,Beporter'iea„  '^ExPart»Batla■,"la^■te-\ 

AdmiraUgjurit^Uonofeelli^ioti  betieee^  eaaa!- 
boat*. 

•  Tbe  Dbtzlot  Court  of  (he  UdIIM  Statea  for  the 
Nortbem  Dittriotot  lUloola,  Ma  Oourt«t  AdiatnJ- 
9,  has  Jurladlotlon  of  a  ault  (n  rwm  anlnst  a  stnm 


between  herandanotiieroaoal-bcMi,  whUettnlvo 
boats  were  navtgatliw  Um  minola  and  I«k»  HkU- 
gaa  Ca.aai,  at  a  point  about  four  mUee  from  lis  Orl- 
DBKO  end,  and  wHlila  tbe  tkody  otCMA  OooDtT,  mi- 
nob,  althou^  tbe  libelant's  Mat  wae  bound  ma 
. —  inilliDoto  (o  another  placa  In  T"*— * 


efoDyai 
■Bead  note  by  Kr.  Jtutlot  BiaxoHa>aaB. 


Note.— lb  uhot  plncea  thtfmltdleaait  >4  ata»«ft 
fi  eniijiiieiL   See  note  to  Allan  r.  NewtwttT.  W  C  &. 


ly  Google 


Ex  Parth:  Is  tii£  Mattes  of  Botbb. 


aa»-es2 


ifr.  JvMux  BlAtehford  delivered  Ihe  oplii- 
lOD  of  tbe  court: 

The  owners  of  the  canal-boat  BrllUttDt  aod  her 
cargo  filed  A  Ubel  In  admiralty,  In  the  District 
Court  of  Ihe  United  States  for  the  Northern  Dia- 
ttict  of  lUlDois,  against  the  Bteom  canal-boat  B 
and  C,  In  a  cose  (»  collision.  Tbe  Ubel  alleges 
that  Tbe  Brilliant  li  a  vetael  of  more  than  twen- 
ty tons  harden,  and  was  employed,  at  tbe  time 
of  the  coiUsion,  In  the  busineaa  of 


Siaua,  upon  the  lakes  and  navigable  waters  con- 
necting said  Ittkea;  tbU  Tha  B  and  C  ia  a  Tesael 
of  more  than  twen^  Ions  burden,  and  was,  at 
tbe  time  of  the  collidon,  enrolled  and  licensed 
for  tbe  coastiag  trade,  aod  employed  In  the  bual- 
new  of  commerce  and  navigation  between  porta 
■nd  places  In  different  States  and  Terriloneeof 
tbe  United  Slates,  npon  the  lakeeand  navigable 
waters  of  tbe  United  SUtes;  that,  in  August, 
1889,  The  Brilliant,  while  bound  from  Morris, 
Illinois,  to  Chicago,  niinols,  towed,  with  other 


cannl-bc«t8,  br  a  steam  canal-boat,  and  carrying 
the  proper  lifiita  and  moviog  up  tbe  Illinois  ana 
lAke  Hichigan  Canal  about  four  miles  soutb  uf 


e  Chicago  end  of  the  canal,  was,  through  tbe 


moving  in  the  opposite  direction,  to  tbe  damage 
of  the  Ubelonis  f  1,000.  Tbe  owneis  and  claim- 
anlB  of  The  B  and  C  answered  the  libel,  ^ving 
their  venion  of  the  collision  and  alleging  that 
II  was  wholly  due  to  the  faulty  navigatioii  of 
.  The  Brilliaot,  and  that  it  occurred  on  the  Illi- 
nstia  and  Midiigan  Canal,  at  apluce  within  tbe 
body  of  Cook  County,  in  the  State  of  Illinois. 
Id  November,  1883,  the  District  Court  n-^eon 
Interlocutory  decree,  finding  that  both  vdrties 
were  tn  faiut,  and  decreeing  that  they  should 
each  pay  one  half  of  the  damagea  occasioned  by 
tbe  coUisioD,  to  be  thereafter  ascertained  ant^  as- 
■essed  by  tbe  court. 

Tbe  owners  of  The  B  end  C  have  now  ',ire- 
•ented  to  this  court  a  petition,  praying  tb.a  a 
writ  of  wobibftion  may  issue  to  tbe  JudKe  of 
the  said  District  Court,  prohibiting  him  from 

Eroceedlng  further  In  a^d  suit.  Tbe  ground  ol- 
KeA  for  uw  writ  i*  tbe  want  of  jurisdiclioD  of 
the  District  Court,  aa  a  Court  of  Admiralty, 
over  the  waters  where  the  collision  occurred. 

The  Dlhiola  and  Hichigan  Canal  ia  an  artifi- 
cial navigable  water  way  conne«iing  Lake 
Michigan  and  the  Cbica«o  River  with  the  Illi- 
nois  Euver  and  the  MiasWppi  River.  By  the 
Act  of  Congress  of  March  80,  \i^2.  cb.  14,  8 
Slat,  at  L.,  OfiO,  the  use  of  certain  public  landa 
of  the  United  Statea  was  vested  hi  the  Slate  of 
lUiooia  forever,  for  a  canal  to  connect  the  Uli- 
DOisBiverwiifatbesonlhem  bend  of  Lake  Mich- 
igan. Tbe  Act  declared  "  That  the  said  canal, 
when  completed,  shall  be  and  forever  remain  a 
*     ■ '  I  the  Oovemmet: 

many  loll  or  other 


through  the  same."  This  declaration  was  re- 
peated hi  the  Act  of  Uorch  2,  1637,  cb.  01,  4 
Btat.  atL.,  284,  granting  more  land  to  the  Stale 
of  IllinoU  to  aidlt  In  ope  ^ 


take  judicial  noticcnf  the  bblorlcal  fact  that  the 
cau.l1,  iiiiiuty-siK  miles  long,  was  completed  in 
1M8,  anil  is  sixty  feci  wide  and  six  feet  deep 
anil  is  capable  or  being  navieuied  by  vcsoeis 
which  a  canal  of  such  size  wiU  accommodate. 
and  which  can  Ihua  pass  from  the  Mississippi 
Blver  to  Lake  Michigan  and  carry  on  inlnrslnte 
commerce,  although  tbe  canal  is  wholly  within 
the  territorial  bounds  of  the  StntL'  of  Tllioois. 
By  the  Act  of  18M,  if  the  land  g.-nnlcd  tbureby 
sbnl)  cease  to  be  used  for  a  canal  suitable  for 
navi^tlon,  the  graDtiatobevoId.  Itmayprop- 
erly  be  assumed  tliat  the  District  Court  found  to 
be  true  tbe  allegations  of  tbellbcl,  before  clttl. 
as  to  the  character  and  employment  of  the  two 
vessels,  those  allegations  being  put  In  issue  by 
the  answer. 


[77  U.  S.,  XIX.,  008],  and  The  ifonUllo,  20 
Wall.  480  [87  U.  S..  XXII.,  391],  which  ex- 
tended tbe  salutary  views  of  ad mii-alty  Jurisdic- 
tion applied  in  TRo  Gerietee  Chi^.  12  How„443, 
The  Mnt  v.  Trewr.  4  Wall..  055  [71  U.  8  , 
XVni.,  4511,  and  The  ffiis(c,  8  Wall..  10  [70 U. 
S.,  XIX.,  SS5L  webave  no  doubt  of  the  Juris- 
dicllon  of  the  District  Court  in  this  case.  Xnvi- 
gablc  waterdtuatedaslhiscan.'ilis,  itsedfortbe 
purposes  for  which  it  Is  used,  a  biKbivnv  for 
commerce  between  ports  and  yilnces  iti  ditfr rent 
States,  carried  on  by  vessels  such  as  those  in 
question  here,  is  public  water  of  the  United 
States,  and  within  the  legitimate  scope  of  Ihe 
admiralty  jurisdictioo  conJerrcd  by  the  Consti- 
tution ana  etatutes  of  the  United  Stales,  even 
Ihou^b  the  canal  is  jyhollynnillcial,  and  is  whol- 
ly within  the  body  of  a  Stati;.  and  subject  to  its 
owoersliip  aod  control;  and  it  makes  no  dilTcr- 
ence  as  to  tbe  jurisdiction  of  the  Dialrict  Court 
that  one  or  the  other  of  tbe  vei>.seLs,was  at  tbo 
time  of  the  collision  on  a  voyagcfrom  one  place 
In  the  Rtate  of  Illinois  to  anotbcr  place  in  that 
State.  r/4«H!yV«i,7Wall.,e24[74U.S.,XlX.. 
StO],  Many  of  the  embairassmenta  couoecled 
with  the  question  of  tbe  extent  of  the  Jurisdic- 
tion of  the  admiralty  dLsappearod  wlicti  tills 
court  held,  in  the  case  of  T/>c  Eagld,  u!ii  fijira. 
that  all  of  the  provisions  of  section  Q  of  the  Ju- 
diciary Act  01  Scpiembtr  24,  1789,  cb.  SO,  1 
Btat.  at  L..  77,  wliicb  conferred  admiralty  and 
maritime  JurisiUctiun  upon  tbe  district  courts 
were  inoperative,  except  the  simple  clause  giv- 
ing to  them  exclusive  original  co^irjure  of  all 
civil  causes  of  admiralty  and  manlimc  Jurisdic- 
tion. Tbnt  decision  Is  carried  out  by  the  enact- 
ment in  section  56S  of  the  Itcvisucl  Statutes,  suiv 
division  8,  tbat  the  district  courts  sliall  have  ju- 
risdiction of  ail  civil  cau-scs  of  admirallv  and 
maritime  jurisdiction,  thus  leaving  out  tlio  in- 
operative provisions. 

This  case  does  not  raise  thequcation  wlictLd 
tbe  admiralty  jurisdiction  ottlio  District  Court 
extends  to  waters  wholly  within  the  body  of  a 
State  and  from  which  vessels  uiinnot  so  pass  at 
to  carry  on  commerce  Iwtween  places  in  such 
Stale  and  places  in  another  Stateorin  a  foreign 
oountrv;  and  no  opinion  Is  Intended  to  be  lo- 
tlmateo  as  to  Jurisdiction  In  such  a  case. 
The  praj/er^  the  pttition  it  denied. 

Trus  copy.    Tmt : 

James  H.  MoKenne;.  derk,  8u|i.  Court,  D.  & 


a  opening  the  cuaL    We 


DigtizedbyGOOgle 


Sdpbkms  COUBT  07  THI  UniTXD  STATia, 


JACOB  ESTET  sr  al..  Appft., 

RILBT  BURDBTT. 

(See  S.  O,  Beporterl  eO^  tB»«(L} 

Afant^br  improtammt  in  organt—oonttntetion 

</■ 

•L  OUml of  iBtten pktent  No. nsu, granted E«I>- 
niUTn.lMI,toKll«r  BuTdett,  u  Inventor,  for  IT 
TMnfitonAiwiBtHilseSiforaQ  ImproTement  In 
raed  onuuL  namelr :  "^le  BnrnnMmenti  In  •  leed 
ntiHloar InrtninMat. of  the  leedboBid  A,  tikvin« 
the  dlv»0D  eel  aand  Its  ootsTeeet  band  the  addl- 
tlonal  tet  Ik  eitendlnK  from  about  at  teoor  V 
upvBid  throiwh  the  soale,  subatantlally  aa  and  to 
the  effect  eet  roitfa. "  defined  and  oonstrued. 

C  A  reed  board  with  two  «et8  of  reoda  and  a  third 
nuHalKlwM  made  and  put  Into  an  organ  by  one 
barton,  prior  to  the  Invention  of  BurdeEtand,euoh 
organ  belnr  put  In  evidence.  It  w«a  held  that  the 
alleged  infrlng<iiy  organ*  contained  nothing  which, 
eo  nraavid  cualm  1 """  <«»-*-.,iH  »««  n^*  r^.^^^^ 


t.  Aa  to  olalmk  namelr:    "The  reed  board  A,  and 
foundation  board  O,  oonstructsdwIUitJieooniiaot- 

edi-alvoopeningtDFF.andt'- ' ■*  '- 

_i..i —  .1.^: — r::**.!! ._  •hoHun 


given  width,  o 


ranged  In 

Euiner  aeNirlbea,"lt  wat 
a  of  the  ait,  there  wat 
'  ngtli  and  tlie  of  the 

, n  a  raed  board  of  a 

<r  when  the  teed  board  waa  made 

wer,  orhadmoreorlenaetaoIreedB 

In  It,  either  full  or  mirtlsl  tend  that  the  Tlbratiog 
end»  of  the  lowect  and  longest  reeda  In  inch  prior 
organ  were  aa  nekr  together  at  ther  were  In  the 
reed  boards  a<  the  alleged  Infringing  onrana. 

4.  On  these  Tlewa,adecreewaaenteredlntavorot 
the  defendants.  . 

[No.  8S.]  • 

Armed  Jiov.  tl,  tt,  SS.  J88S.    DeeiOed  Jan.  7, 
ISSi 

APPEAL  from  the  Circuit  Court  of  theTTnited 
States  for  the  Diairict  of  ■\*eTmont. 
The  hiBloTj  and  facts  of  the  case  stifflclently 
appear  in  the  opinion  of  the  court. 

Jfiutr*.  Edw»rd  N.  Diokersom  and  Wm. 
M.  ETarta,  for  appellants. 

Mettn.  Oeorge  Hording,  E.  i,  Phelpa 
and  Kittredge  Hatkint,  for  appellee. 

Mr,  Jvttiee  Blmtchford  delivered  the  opin- 
ion of  the  court: 

Tfaia  is  a  anit  in  equitj  brought  for  the  in- 
fringement of  letters  patent  No.  8T241,  granted 
Febmarjas,  1869,  to  Riley  Burdett,  the  plaint- 
iff, for  IT  yean  from  August  24,  18)18,  for  an 
Improvement  in  reed  organa.  The  apeciCcation 
of  the  patent  is  in  these  words:  "Figure  1  is  a 
perspective  view  of  one  of  my  reed  celeste  or- 
gans. Figure  2  Is  a  diagram  plan,  showing  the 
relative  arrangemcDt  of  the  reeds.  Figure  8  Is 
a  vertical  tranHverse  section  of  my  reed  board, 
etc.  This  invention  consists:  first,  in  the  ar. 
rsngement  of  the  reed  board;  second,  ina  meth- 
od of  tuning,  by  which  a  peailiat  quality  of 
lone  la  produced  and  by  which  the  power  of 
the  Instrument  Is  greatly  Increased  without  an 
Increased  resistance  in  the  action  and  without 
an  increase  of  power  being  necessary  to  opcmte 
the  bellows.  The  advantages  gained  by  my 
peculiar  arrangement  are,  a  greatly  increased 
power  and  variety  of  tone.  TTiiB  is  effected  by 
the  useof  an  additional  set  of  reeds  commeoc- 
ing  at  tenor  P,  or  thereabouts,  and  running 
upward  through  the  scale  of  the  instrument, 
and  tuning  the  same  in  the  peculiar  manner 
hereinafter  described.  No  other  reed  musical 
Instrument  containing  the  same  number  of 

*  Head  uotea  by  Mr.  JutHa  BiiAtohtobd. 
lOfiS 


reeds,  so  far  aa  I  knew,  has  evor  p 

greatavarietyorpleasingquali^of 

dmplicity  of  construction,  compsctneflof  f&rni 
and  ease  of  operation  are  other  eiceUendes  of 
this  arrangemeDt  not  found  in  others.  I  wiS 
now  describe  poiticularly  the  ooastmclion  ol 
that  part  of  my  instrument  which  ftfnu  the 
subject  of  this  patent.  The  caae,  bdlowi.  ped 
als,  etc.,  may  be,  in  general  conaauctioo  ind 
arrangement,  like  those  in  common  lae  and, 
therefore,  no  special  description  b  required. 
The  foundadon  of  the  reed  board  is  alio  eoi- 
structedlntheusnalmanner,  bat  tbeiwdbaaid 
nmnnr,  in  itself,  dlfleia  from  the  ordinary  reed 
in  the  following  pttrtlcalan,eia..-  flte  n 


_ Tked  a  and  is  tuned  ai 

son,  while  the  front  or  ocfave  aet,  nwrfced  i.  it 
turned  an  octave  above  the  diapason.  In  Ht 
arrangement  of  these  reeds,  it  irill  be  aecn  tkt 
the  lowest  and  longest  reeda  tn  thediapeaoo  and 
the  octave  sets  are  placed  with  their  vitntiag 
ends  as  near  together  as  thOT  can  be,  with  nan 
only  for  the  tracker  pin  whldi  conunmueaits 
the  motion  of  the  key  to  Uie  vnlv«  beneath  the 
reeds.  But,  as  the  reeds  continoally  dtortecu 
they  advance  upward  In  the  scale,  th«e  is  nec- 
essarily a  vacant  space  left  between  the  diif*- 
800  set  a  and  the  octave  set  b,  which  coostaoth 
enlarges  itself  and  baa  heretofore  been  tegaided 
as  useless.  Within  this  space,  comiDenaogoa 
tenor  F  and  ruDnlngupward  throuj^tbescile. 
I  have  introduced  a  thipd  aet  of  reeds,  L,  whick 


ment.  These  are  placed  in  the  reed  board  over 
the  octave  aet  b.  ana  run  obliquely  to  the  founda- 
tion board  O,  as  shown  in  Fimn  8,  thevibni- 
ing  ends  resting  on  the  same  oaae  as  the  otba 
seta  of  reeds,  a  and  b.  These  reeda  are  of  the 
same  size  as  the  corresponding  ODea  in  the  dia- 

eson  a.  and  are  timed  either  a  trifle  above  or 
low  the  diapason,  but  only  nifflciently  m  u 

produce  a  slig'" ' ■" — -•--'—' — —-^ 

ty  or  effect,  ^ 

few  trials  will  enable  any  In 

ments  to  tune  these  leeda  ao  aa  lo  realin  th« 
best  effect.  This  method  <rf  tnninc  will.«ba 
1MD.S. 


::ea  slightly  wavingandnndulalinggBah- 
iffect,  without  producing  anrdiscon.  A 
ials  will  enable  any  mnei  at  leed  toMn- 


■'Google 
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ihU  Mt  of  TMdi,  which  I  have  nuned  the  Har- 
monic Cekste,  u  drawn  and  uaedincoimecdoD 
with  the  diapwon,  produce  a  tnoM  wonderfully 
pleadng  aoucapdndng  effect,  while  the  power 
and  beaan  of  both  eels  of  reeds  are  greatlr 
augmented  and  enriched,  Id  a  manner  whicn 
cannot  be  realized  without  t;<>lDK  heard.  Figure 
2  ihowi  a  top  view  of  the  reed  board  proper, 
wber«ln  the  location  of  the  reeda  is  shown  with 
reference  to  the  diTergence  of  the  reeds  of  the 
di^Mwn  set  <t  and  the  octave  aet  b,  and  also 
tbe  space  afforded  for  tike  IntroductioD  of  the 
tliirdeet,L.  Figure  8  exhibits  a  transverse  sec- 
tion of  my  reed  and  foundation  board,  showing 
the  arrangement  of  my  leeds  and  tbe  valve  con- 
nections. In  this  figure,  A  is  the  reed  boud. 
O  is  the  foundation  Doaid,  D  Is  the  valve  open- 
ing. E  is  the  valve,  and  FF  are  the  throats 
over  which  the  reeda  are  located  and  placed. 
Tbe  valve  E  la  retained  in  Its  proper  place  t:^ 
the  pins  et  and  aprinK  H,  and  la  operated  by 
the  tracker  pin  I,  which  rests  upon  its  upper 
surface,  and  passes  upwards  through  the  reed 
board  to  tbe  under  surface  of  tbe  key  N._  The 


varieRr  are  attained  than  con  be  by  the 
any  of  the  octave  coupUng  arrangements  now  In 
uae.  Theee,  while  they  augment  the  power,  by 
drawing  down  octavea  to  tbe  keys  actually 
(dayed,  are  objectionable,  inasmuch  as  they 
ofler  more  than  double  the  resistance  to  the  key, 
and  are  thua  often  exceedingly  undesirable.  In 
my  iDstnunent,no  Buch  objection  can  ever  arise, 
•■  the  pressure  upon  the  keys  is  always  tbe 
same,  whether  one  or  all  the  seta  of  reeda  are 
used.  This  is  of  prime  importance  to  the  per- 
former, aa  the  required  exertion  becomes  ia- 
Toluntsry  and  not  a  matter  of  calculation,  and 
thus  the  mind  Is  not  distracted  from  the  proper 
feeling  and  cxpresdon  of  tbe  music  performed." 
TbeclaimsofthepateDtareasfollowB:  "1.  Tbe 
amngement.  In  a  reed  musical  instrument,  of 


tandally 

2.  Tbe  reed  board  A  and  foundation  board  O, 
constructed  with  the  contracted  valve  openings 
DFF,  aitd  the  reedsarranged  In  fetation  thereto, 
all  in  tbe  manner  described.  S.  Tbe  diapason 
a  and  its  octave  or  principal,  b,  srranged  over 
(be  same  valve  openinc,  as  deacrlbed,  so  that 
Ibe  octave  unison  may  M  produced,  when  de- 
sired, wilboat  tbe  use  of  coupler,  and  without 
any  additional  prcKure  upon  Uie  k^ys.  4.  In 
ooanectlop  witn  tbe  reed  board  A,  having  tbe 
Mts  a,  b  aad  I^  aa  described,  the  Independent 
du^iers  B  and  H,  aa  set  forth." 

The  drcnJt  court  mode  ao  interlocutory  de- 
cree declaring  the  patent  to  be  valid  ao  far  as 
cialina  1  and  2  are  concerned  ;  that  those  two 
claims  had  been  Infringed;  that  tbe  plaintiff  was 
not  tbe  original  and  fliBt  inventor  of  what  la  set 
forth  Id  claim  4  and  did  not  before  tbe  com- 
mencement ot  this  suit.  Die  a  disclaimer  of  what 
fa  claimed  In  claim  4  and  bad  not  imreasonably 
neglected  to  flle  such  disclaimer,  and  bad  pre- 
Motad  evidence  of  his  having  Qled  such  dis- 
lOt  t'.  S. 


claimer ;  that  no  evidence  had  been  offered  to 
show  any  iidrlngement  of  cbim  S  and  that  the 
plaintiff  was  entitled  to  recover  ptoflla  and  dam- 
ages because  ot  such  Infringement.  Areference 
to  a  master  to  aacettain  the  same  was  ordered, 
and  a  porpetual  injunction  was  awarded  as  to 
claims  1  uid  3.  <hi  the  report  tA  the  master  a 
final  decree  ma  made  for  the  plaintiff,  fot 
tlOI,01I.7S,wlthoat  costs  to  dtber  party.  The 
oecisiona  ot  the  drcolt  court  In  the  case  ate  re- 
ported In  IS  Blalchf.  (C.  0.),  M»,  19  J&,  106, 
and  19  Id.,  1.  The  defendants  have  anKaled. 
An  examiiutioD  ot  the  text  of  tbe  epeclflca- 
tion  shows  that  the  inventor  purpoaed  to  covet 
bv  his  patent  two  things:  1,  anew  arrangement 
of  the  reed  board;  2,  a  new  method  ot  tuning. 


._ tuning,  still  retaining  the  tuning  feat- 

—  -  in  them,  and  added  the  dalms  which  are 
now  cUms  3,  8  and  4.  The  office  then  rejected 
all  seven  ot  the  claims.  On  appeal  to  the  ex- 
aminers in  chief,  the  decision  rejecting  the  three 
tuning  claims  was  affirmed,  and  that  rejecting 
the  otner  tour  claims  was  reversed,  and  the  pa- 
tent waa  iaaued  twcordingly.  There  la  nothing 
in  claims  1  ud  2,  as  granted,  which  has  any 
teference  to  any  new  method  of  tunlnj;,  unleaa 
it  is  to  be  intended,  in  accordance  with  tbe  de- 
scription, that  the  partial  set  is  to  be  capable  of 
being  tuned  a  trifle  above  ot  below  the  diapason 
set.  Except,  perhaps,  to  that  extent,  all  there 
Is  in  tbe  deec^ptive  part  of  tbe  specification  in 
relation  to  a  new  method  of  tuningmay  be  dis-  [098] 
missed  from  consideration,  as  it  was  introduced 
to  lav  a  foundation  for  the  original  claims  2,  3 
and  i,  in  reference  to  such  new  method  of  tun- 
ing. Claims  1  and  3,  as  tbey  stand,  relate  only 
to  the  umuigement  of  the  reed  board  and  the 
sets  of  reeds,  in  conjunction  with  the  founda- 
tion Iward  ond  Ibc  viuveopeninga  and  tbe  valves. 
Tbe  specification  ahowit  that  the  Inventor 
takes  a  reed  board  having  two  sets  of  reeds 
numing  through  the  entire  scale,  a  diapason  set 
and  an  octave  or  principal  set,  and  makes  no 
change  in  the  foundation  board,  or  in  the  case; 
bellows,  pedal,  etc.  The  reed  board  with  the 
two  seta  was  old.  In  Its  structure,  aa  shown  in 
Figure  2of  tbe  drawings  and  as  described  lathe 
specification,  the  lowest  sndlougest  reeds  in  the 
two  sets  are  placed  so  near  together  as  to  leave 
between  them  room  only  for  the  tracker  pin 
which  communicalea  motion  from  the  key  to 
the  valve;  but,  as  tbe  reeds  ahotlen  continually 
aa  the  sc^  proceeds  upward,  there  is  a  vacant 
apace  between  tbe  ends  ot  tbe  reeda  in  the  two 
sets,  which  space  continually  grows  wider. 
Wittdn  that  apace  the  in  venlorintroducesathird 
set  of  reeda,  commencing  at  or  about  tenor  P 
and  runninc  upward  tuough  tbe  scale.  He 
places  thla  tnlra  set  over  the  octave  set,  and  the 
reeda  run  downnatdly  In  a  direction  oblique  to 
the  foimdatlon  board,  and  Ibelr  vibrating  ends, 
which  are  their  lower  ends,  rest  o    " 


In  the  diapason  set.  The  point  oi  advantage  in 
bringing  uown  the  vibratmg  ends  ot  the  reeds 
in  the  mrd  set,  so  that  tbey  shall  rest  on  the 
same  base  with  the  vibrating  ends  of  the  reeda 
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Id  the  other  two  leta,  It  shown  bj  the  evidence 
to  be  the  same  point  of  advuitAge  which  la  set 
foTtb  In  the  i^edficatlon  of  the  prior  patent 
mnted  to  the  plsintUI  on  the  9th  of  Juituiy, 
1866.  In  that  the  Invention  is  stated  to  be  to 
■o  make  the  reed  board  that  the  tliree  ox  fonr 
aeU  of  reede  in  it  ehall  be  acted  upon  inBt&ntlf 
and  dmultaneously  by  the  rush  of  air  upon  the 
opening  of  the  valve;  and  it  is  set  forth  that  that 
result  is  effected  by  placiug  two  seta  of  reeds 
on  the  same  horizontal  plane,  and  pladiig  the 
other  sets  on  an  Inclined  plane,  each  with  its 
base  on  the  same  level  as  the  first  and  second 
sets,  thus  making  the  head  of  each  reed  equi- 
diitaDtfrom  the  valve  and  making  each  produce 
instantaneous  concerted  sound. 

There  was  introduced  in  evidence  a  reed  or- 
gan, known  as  Exhibit  No.  21,  containtn^  a 
Teed  board  with  two  sets  of  reeds,  and  a  third 
partial  set,  alleged  to  have  beeo  made  bj  one 
Dayton  in  186S,  prior  to  the  plalntifl's  invention. 
There  was  mnch  tesUmony  on  the  question  as 
to  whether  the  reed  board  and  reeds  in  this  or- 
e  made  prior  to  the  plaintilTs:' 


they  could  be,  with  room  between  them  onij 
for  the  tracker  pin.  Our  conclusion  ia  that  the 
absolute  length  and  size  of  the  valve  opening 
wsa  a  matter  of  Judgment,  in  view  of  Ibe  state 
of  the  art  shown,  arid  that  then  was  no  inven- 
tion in  maklnf  its  length  and  size  greater  w  len 
in  a  reed  boara  of  a  given  width,  or  where  the 
reed  board  was  made  wider  or  narrower,  CB  hsd 
more  or  lees  sets  of  reeds  in  it,  either  full  or  paF 
tlaL  The  dimensions  of  the  valve  opening  aod 
of  the  valve  are  regulated  by  the  judgment  of 
the  manufactuier  as  to  the  quantity  ol  sir  nec- 
easaiy,  and  the  remstance  to  be  overcome  is 
woTlang  the  valve,  and  the  inconveuicfice  of  the 
leaka^  of  air.  We  are  also  sadafled  that  ihe 
vibrntmg  ends  of  the  lowest  and  longest  reeda 
in  No.  SI  were  as  near  together  as  they  are  is 
the  reed  boards  of  allegedinfrin^ing  orgsna. 
"  raiUUfrom  lAae  eomidtTatuni*  ttof  (itdt- 
oftlie  Circuit  Gmri  mutt  bemeneiat^tlit 
be  TtnutTided  to  Oiat  eoart,  wiA  directiau  I* 
ditmitt  tite  bill. 
True  copy.   Test 
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question  in  the  afflnnative,  but,  nevertheless,  it 
held  that  the  arrangement  of  reed  board  and 
reeds  found  in  No.  Si  did  not  embrace  the  en- 
tire arrangement  specifled  and  claimed  in  claim 
I  of  the  patent,  because,  alUiough  it  li;.<l  a  reed 
board  DO  wider  than  was  necessary  for  two  ^'" 
sets  of  reeds,  and  had  an  additional  partial 
of  reeds  put  in  on  an  Incliae,  and  although 
reeds  in  that  set  may  have  been  tuned  Sal 
relation  1o  the  diapason  set,  yet  such  reeds  did 
not  rest  on  the  same  base  as  tjiat  of  the  other 
two  sets  of  reeds.  We  concur  with  the  circuit 
court  in  its  conclusion  as  to  the  genuineness  and 
the  dale  of  No.  SI, but  are  of  opinion  that  there 
is  nothing  found  in  the  alleged  infrlnriog  or- 
gans which,  BO  far  as  claim  1  of  the  plaintifTs 
patent iBconcemed,isnotfouDdinNo.21.  The 
vibrating  reeds  in  the  partial  set  In  the  alleged 
infringing  organs  do  not  rest  on  the  same  basp 
as  that  of  the  other  two  sets  of  reeds  and  occupy 
a  position  in  that  respect  no  different,  in  refer- 
ence to  any  requirement  of  the  plaintiS'a  patent, 
from  that  occupied  by  the  vibrating  ends  of  the 
partial  set  in  No.  21.  In  all  other  respects  in 
which  the  allied  litfrlnging  reed  board  and 
reeds  embrace  what  is  covered  by  chiim  1  of  the 

SlaintiS's  patent,  what  they  contain  is  found  in 
lo.  21. 

The  material  point  in  claim  2  is  the  contrac- 
tion of  the  valve  openings,  'ilieldeaisthatthe 
valve  openings  and  passages  for  the 
plete  sets  of  reeda  and  the  intermediate  partial 
set  are  contracted  or  condensed  within  the  same 
apace  which  was  usually  occupied  by  the  valve 
openings  and  passages  for  only  two  complete 
sets  of  reeds  In  an  insbument  of  the  usual  pi ' 
construction;  andthat,  therefore,  no  more fo 
is  required  to  be  applied  to  the  keys  to  open  the 
valves  than  where  only  two  full  sets  of  leeds 
ore  used.  The  circuit  court  was  of  opinion  that 
the  valve  openings  in  No.  21  were  not  the  con- 
tracted valve  openings  of  the  plDintifTs  patent, 
because  they  were  as  large  as  Ihe  valve  open- 
ings in  a  reed  boaid  having  three  full  sets  of 
reeds;  and  that  the  lowest  and  longest  reeds  in 
No.  21  did  not,  as  in  the  piaJntlfTs  arrangement, 
have  their  vibrating  endsasr 
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to  IWTeKeulled  from  the  iof ringement  of  certaia 
i«-tau«d  letters  patent,  and  for  an  injunction. 

The  court  bekiir  ealered  an  interlocutory  de- 
cree, deUring  the  validly  of  the  re-Usue  and 
lie  Infringement,  and  awardlnKa  perpetual  in- 
junction and  an  accounting.  The  final  decree 
awarded  (1,406.60  as  damages;  wliereupon,  Uie 
defendant  appealed  to  this  court. 

The  factA  of  the  cate  are  itaied  W  the  court. 

Mtttrt.  Hector  S.  FoBton  and  F.  P.  Cvppg, 
for  appellanL 

ifr.  Beqjwnin  F.  Price,  for  appellee. 

Mr.  Jwliee  VlaAchtorA  delivered  the  opin- 
ion of  the  court; 

Tbla  ii  a  niit  in  equity,  brought  for  the  in- 
frineement  of  re-lMUed  letters  patent  No.  69G2, 
cranted  to  Lewis  R.  Eelzer,  Fel)nuii7  29, 18T6, 
for  an  improvement  in  apparatus  for  cleaning 


G'viei,  the  original  patent.  No.  IIOCOS,  hai 
ai  Kranted,  June  6,  1871,  to  Hentr  C.  bnu 
and  Joaeph  U.  Lowensteln,  on  the  invention  of 
IBulCaiid 


__d  the  ^ipllcation  for  the  re-lasue 

IwTing  been  tiled  January  II,  1670.  The  sped- 
flcatlon  says ;  "My  invention  conalEta,  mainly, 
in  a  sink  cleaning  ajiparatua,  conBisting  of  an 
air  pnmp,  a  deodorizer  and  suitable  tubular 
oonnections,  in  combination  with  an  independ- 
ent or  movable  receiving  cask,  having  au  in- 
duction namnge  ot  opening,  and  also  an  air 
paaiue  for  connecting  with  the  air  pump,  and 
provided  withstench  and  water  tight  covets  for 
tiolh  paaaacea,  wberritiy  the 

be  located  in  anT  desired  pa  

tbe  vault,  and  the  air  putop  and  the  deodor- 
■    ■     itodwi-^    - 

may  be  trundled  on  its  b&ge  or  end.  after  the 
usual  manner  of  handling  casks  or  barrels.  Hy 
Invention  conmils.  further.  In  the  combination, 
with  tbe  cask,  of  a  flanged  openin;;,  n  detach- 
able suction  pump  or  funnel  connected  with  the 
flange  of  the  opening,  and  a  check  valve  lo- 
oUed  within  tbecask  for  retaining  tbe  oflensive 


air  pauage  c 
float  valve,  whereby,  when  the  cask  is  flUod 
with  fluid  mattera,  the  valve  will  be  floated  an''^ 
ckiaed,  thereby  indicatingihat  the  cask  is  flUed, 
aitd  preventing  the  fluid  matter  from  entering 
tbe  Gondacting  pipe  and  passing  through  the 
air  passage  to  (he  ^  pump,  which  wouldother- 
wise  be  liable  to  have  lis  valves  clogged  thereby 
and  rendered  Inoperailve.  To  more  pardcu- 
larlj  describe  my  Invention,  I  will  refer  to  tbe 
accompanying  drawings,  in  which  Figure  1 
repreaenta,  in  side  view,  a  cask  embodying  sev- 
eral features  of  my  invention,  located  wiUiin  a 
privy.  Figure  2  represenU,  In  side  view,  an 
air  pump  connected  with  the  cask  liy  a  flexible 
ube  or  suction  hose,  and  provided  with  a  de- 
odorijier.  Figure  3  represents  a  privy  vault 
Figure  4  reprMenta,  on  an  enlarged  scale  and  in 
detail,  in  vertical  central  sectioD.the  cask  shown 
in  Flgnre  1.  A  vault  la  Indicated  at  A.  It  Is 
pn>vided  with  the  usual  entrance  or  opening,  as 
at  a.  B  denotM  one  of  several  casks  or  re- 
ceptadca  which  are  etnnloyed  In  connection 
wtlh  an  air  pump,  as  at  C,  for  removlDg  the  of  ■ 
(enaive  matter  from  the  vault.  Theca&Bhaa 
■t  ooe  end  a  screw  neck,  f,  and  the  check  valve 
rf,  wtifcb  opena  inwardly.  Said  cask  also  has 
1MD.  8. 


another  screw  neck,  as  at  H,  to  which  is  at- 
tached the  suction  hose  which,  communicates 
with  ttie  air  pump.  Attaclied  to  tbb  neck  is 
also  a  float  valve,  as  at/,  which  guards  the  en- 
trance to  the  suction  tube  or  hose.  The  Bpindie 
of  the  valve  /  Is  provided,  in  a  well  kuowu 
manner,  with  guiding  devices.  Tbe  lower  por- 
tion of  the  float  valve  is  provided  with  cork  or 
other  light  material,  whereby,  when  the  cask 
is  flUea  with  fluid  matter,  the  valve  will  be 
floated  and  effectually  close  the  entrance  to  the 
suction  air  pipe,  preventing  the  latter,  as  well 
as  the  pump,  from  being  clogged  by  said  mat- 
ter. The  cask  is  shown  (o  tie  provided  with 
shoulders  k  A,  whereby  tbe  hoisting  clamps  L 
may  readily  be  made  to  engage  with  the  cask. 
Tbe  inducUon  pipe  0  Is  secured  to  the  proper 
screw  neck  on  the  cask,  and  it  constitutes  a 


tabular  conoectloB  with  tbe  ca»k,  through 
which  the  offensive  matter  is  conducted  from 
the  vault  into  thecaak.  In  operation  I  proceed 
as  foUows :  after  removing  the  seat  or  floor  of 
a  privy,  uncovering  the  entrance  to  the  vault, 
the  cask  B  Is  suspended  by  a  block  and  tackle 
over  the  vault,  connected  by  the  suction  pipe 
to  tbe  air  pump,  and  then  lowered  until  tbe  fun- 
nel pipe  connection  O,  which  Is  temporarily 
screwed  to  the  neck  I  of  tbe  cask,  laat  its  lower 
end  immersed  in  the  contents  to  be  removed. 
The  air  is  then  exhausted  from  the  cash  by 
means  of  tbe  pump,  and  deodorized  by  the  fur- 
nace on  the  pump.  The  vacuum  thus  Induced 
causes  the  matter  to  be  sucked  through  tbe  tuu- 
uel  pipe  Into  tbe  cask  until  the  float  valve  is 
lifted  and  tbe  air  passage  cloaed.  The  pump 
la  then  stopped,  and  tbe  valve  d  cloeea.  The 
cask,  being  wholly  free  from  exterior  contact 
with  flith,  is  then  lifted,  the  funnel  and  suction 
pipe  removed,  and  the  screw  cape  V  applied  to 
the  necks  t  and  M.  after  which  the  cask  is 
handled  like  any  Oiled  cask,  and  rolled  on  lis 
10*1 
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faDn  or  and."  The  re-Issue  has  8  claims,  as 
foUows;  "1.  Aprivy  vaultcleaningapparalua, 
tODsMliiK  af  an  air  pump,  a  deodorir^r  and  suit- 
able tubular  conoectioQB,  Id  combination  with 
an  IndependeDtlj  movable  receiving  cask,  hav- 
ing an  uiduction  passage  or  opcniog,  and  also 
analropeningforconnectlon  with  the  alrpump, 
and  proTidedwiUi  screw  nccka  at  each  opening, 
for  receiving  sealing  caps  or  covers,  substan- 
tially as  deauibed,  whereby  the  movable  cask 
may  be  located  in  any  desired  position  with  re- 
lation t«  the  vault  and  privy,  and  the  pump  and 
deodorizer  Iocat«d  In  any  desired  position  with 
lelatlon  to  the  vBulr,  privy  and  cask  ;  and  also 
whereby  thecaiks,  when  filled,  may  ije  handled 
as  is  usual  with  filled  casks,  as  set  forth.  2.  The 
combination,  with  a  iwrtable  cask,  having  an 
Induction  aperture  at  one  end,  of  a  check  valve, 
a  screw  neck  surrounding  the  aperture,  a  fun- 
nel shaped  pipe  connected  with  tlie  neck,  and 
an  ftir  eduction  passage  provided  with  a  screw 
neck,  sulastftntially  as  d' scribed.  8.  The  com- 
bination, with  a  portable  night  soil  cask,  of  a 
float  valve  located  at  the  air  passage,  substan- 
tially as  described,  whereby  Uie  fluid  matter  Is 
prevented  from  eni^ring  the  air  passage  and 
dogging  the  Buction  air  pipe  and  pump,  as  set 
firth." 
The  speciflcatlon  of  the  original  patent  wiis  la 
[645]  these  words,  the  drawings  attached  to  the  orig- 
inal and  the  re-issue  bein^  alike  :  "  Figure  1  is 
a  view  In  perspective  ofUie  cask  or  pacliage, 
showing  t^e  method  of  suspending  and  operrit- 
ing  the  same.  Figure  S  is  a  side  elevation  of  the 
suction  piiinp  and  furnace.  Figure  )i  U  a  plan 
view  of  the  vault.  Figure  4  is  a  vertical  trans- 
verse section  of  the  cask  or  receptacle  shown  in 
Figure  1.  My  Invention  relates  to  an  improve- 
ment In  devices  for  cleaning  or  emptying  privy 
vaults,  wherebythenightsoil tkereinconlaiued 
may  be  removed  and  utilized  and  the  disagree- 
able odors  arising  therefrom  prevented.  It  con- 
sists of  the  vault  A,  receptaclee  or  casks  B,  and 
the  suction  pump  with  furnace  C,  constructed 
and  operated  as  shown  and  described.  A,  a 
cylindrical  privy  vault,  constructed  of  metal  or 
other  suitable  wAler  tight  material,  and  pro- 
vided with  the  neck  a  and  tiie  flange  b,  which 
latter  la  designed  as  an  auxiliary  for  holding  it 
in  a  vertical  poaltion,  as  also  for  strengtheiJiig 
the  same.  B  represents  one  of  several  casks  or 
receptacles,  which  are  employed  as  adjuncts  of 
the  suction  pump  C,  tor  removing  the  fecal 
matter  from  the  vault  It  has  located  at  its 
lower  eztreml^  the  funnel  0,  which  fits  air 
tight  upon  the  neck  t,  and  the  ralve  d,  which 
opens  upwardly  ;  and  at  its  apex  the  float  valve 
f  IS  provided,  which  screws  upon  or  la  otherwise 
caused  to  fit  air  tight  upon  the  neck  M.  The 
float  valve /consists  of  the  rod  «  located  vertic- 
ally in  the  tube  g,_  the  said  rod  being  guided  by 
orifices  providea  in  transverse  bars  in  the  upper 
and  lower  ends  thereof.  The  lower  part  of  the 
float  valve  la  made  of  cork  or  other  light  mate- 
rial, In  order  that,  when  the  cask  or  receptacle 
becomes  filled  by  the  action  of  the  suction 
pump,  it  may  press  against  the  orifice  of  the 
tube  and  thereby  prevent  the  contents  of  the 
vault  A  from  overnowing  or  extending  beyond 
the  cask  B.  A  A  are  shouldera  rigidly  attached 
to  the  cask  B,  and  are  designed  for  clutching 
with  the  clamps  L.  V  represents  oneof  a  serii'S 
of  caps  which  are  screwed  upon  the  neck  or 
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necks  of  casks  B,  when  filled  by  the  actioa  of 
the  suction  pump.  The  method  of  opentinfm; 
device  Is  as  follows  :  after  remavingtbesealor 
floor,  the  receptacle  B  is  suspended  from  a  hk>ck 
and  tackle  over  the  opening,  and  the  cask  ot  it- 
ceptaclo  B  is  then  lowered  into  the  vault  nnli: 
the  funnel  0  enters  the  fecal  matter  about  lea 
Inches ;  whereupon,  by  operating  the  snctloa 
pump,  the  receptacle  or  cask  becomes  filled  witb 
the  feces  until  It  reaches  the  fioiu  valve/.  whii± 
>re38es  against  andcloeeatbe  orifice  of  the  tnbe 
esu'^ig  to  thepump.  The  valve  d  then  falls  snd 
>revents  the  escape  of  the  contents  of  the  o^ 
n  the  meanilme,  the  air  that  ia  pumped  oW  of 
the  receptacle  Bis  forced  into  a  iiimacelocaMl 


thus  filled,  the  valve/ is  ranoved and  the 
cap  V  screwed  thereon,  whereupon  the  epos- 
tlon  is  repealed  by  the  employment  of  anothcf 
cask  until  the  vault  is  emptied  of  its  conteob."  [ 
The  claims  of  the  original  patent  are  2  in  nom- 
ber,  as  follows :  "  1.  The  combination  and  ar 
raneement  of  the  funnel  O,  neckt  and  valve  d, 
with  cask  B,  neck  M  and  float  valve/,  salHtan- 
tially  as  shown  and  described.  2.  The  cembi- 
nation  and  amngement  of  the  vault  A,  caskB 
id  suction  pump  C,  substantially  In  the  miit- 
sr  and  for  the  purpose  described." 
Infringementof  only  dainu  lands  of  the  re- 
issue is  insisted  on.  It  is  set  up  as  a  defenEC.  la 
the  answer,  that  the  re-Issue  is  not  for  the  xaae 
Invention  as  that  described  in  the  origiosl  pa- 
tent. The  apporatufl  used  by  the  defcndact  1) 
constructed  in  accordance  with  the  dcscripti-Ni 
contained  in  two  letters  patent:  one.  No.  16^743. 
granted  to  Samuel  R.  Stutarf,  January  13.  1^. 
or  an  improvement  in  machines  for  deaoia; 
>rivy  vaults ;  the  olher,  Ko.  179903,  granled  w 
rerome  Bradley  and  Samuel  R.  S<d]arf,  July  13. 
1876.  for  a  machine  for  cleaning  privy  viulu 
and  like  places.  In  that  apparatus  there  is  u 
IndependenUy  movable  cask,  having  twu  neck! 
in  ita  upper  head.  Bait  stands.  The  suction  p)|« 
from  the  vault  is  screwed  to  one  neck ;  andtlir 
air  pipe,  which  leads  to  the  pump.  Is  screwed  tc 
the  other  neck.  Then  is  an  air  pomp,  bi 
means  of  which  a  vwnium  can  be  formed  sna 
mainttdned  in  the  cask,  and  a  deodoiiicr. 
through  which  the  air  drawn  into  the  pamp  i< 
expelled  by  the  working  of  the  pomp.  Tbe  suc- 
tion pipe  and  the  air  pipe  are  bMh  of  then 
tubular,  flexible  connectloDS.  There  aie  a^ 
for  closing  the  necks  after  the  buief  ii  SBei. 
There  Is  inside  of  the  cask  no  clieck  valve,  tal 
there  is  a  fioat  valve,  soammged  wilhtefirav 
to  the  opening  of  the  air  pbe  that  the  ttai 
matter  lute  the  valve  and  dosea  (he  paa^e 
when  the  barrel  la  sufficiently  taiL  i 

It  is  miite  appaient  that  the  dafendanf  ■  xfia- 
itus  did  notinninge  titber  one  ot  (be  two  daiBi 
of  the  original  patent  Ctiim  1  mads  the  valve 
d  in  the  bottom  of  the  cask,  opening  to  adnk  th* 
entrance  of  material,  and  shnttitig  wtan  the  <*■ 


by  that  claim.  Without  the  valv«  d.  Om  pecul- 
iarly constructed  csak  of  the  potent  codU  not  be 
operated.  So,  as  to  claim  8,  theie  ooold  be  no 
operative  combination  of  vanit,  caak  and  pninp. 
unless  the  cask  ahould  have  the  vslve  d,  and  thai 
valve  was  a  port  of  the  cDmbiDatkMi  covoed  t^ 
claims.  The  valve  die  not  foiaadialbe  defoo- 
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Aiif  s  apparatai,  nor  la  there  mj  lubatltute  or 
eqainlmt  tor  it  The  material  U  taken  iDto  the 
barrel  throngh  Its  head  aa  it  stands  on  its  bot- 
tom, and  hence  there  la  no  need  of  a  check  valve. 

There  is  not  in  the  specdflcatloD  oF  the  original 
patent  107  sugffeetion  or  indication  of  any  in- 
vention other  UAU  the  two  combinations  ser- 
erall^  claimed  in  the  two  clainu.  Intbere-isiue 
there  are  material  enlargements  of  the  scope  of 
tlie  invention  described  and  clumed  in  the  orig- 
inal patent  and,  apparently,  with  a  studied  view 
to  include  and  cover,  braescriptive  words  and 
i>j  brooder  claims,  an  apparatus  like  that  used 
by  Uie  dKEendant.  If  claim  1  of  the  re-issue  be 
conatmed  so  as  to  exclade  the  check  valve  from 
the  comU^atlon  covereA  bv  that  cU^m,  no  war- 
rant is  found  In  the  orlgmal  speclScatlon  for 
aocli  a  construction.  It  u  apparent  that  the  in- 
ventor contemplated  the  oae  of  no  other  descrip- 
tion of  cask  than  one  havliig  such  acheck  valve 
aa  the  original  speciflcatloD  describes.  If  claim 
1  of  the  re-lssne  be  conatrued  so  aa  to  include 
odIt  such  a  cask  as  is  described,  that  is,  one 
with  a  check  valve,  there  Is  no  Infringement  of 
that  claim. 

Claim  8  of  the  re-issue  is  for  the  combination 
of  a  float  valve  with  a  cask  ■j£  same  kind. 
WhetheritbeBcaRkwlth^  check  valve,  or  one 
without  a  check  valve,  the  claim  is  an  cxpacaton 
of  the  invention  beyond  anything  indicated  In 
the  original  spudflcatian  as  the  Invention.  In 
claim  f  of  the  original  patent  four  other  ele- 
ments are  made  necessary,  with  the  cask  and 
the  float  valve,  to  constitute  the  combination 
claimed.  In  claim  3  of  the  arieinal,  the  cask 
and  the  pump  cannot  be  combined,  so  as  to  prac- 
tically co-operate  in  working,  tinless  the  float 
valve  is  uied.  The  original  specification  slates 
that,  imleM  the  float  valve  is  used,  the  contents 
of  Uie  vault  will  overflow  or  extend  beyond  the 
cask.  The  specification  of  the  re-issue  states 
that,  In  the  abeence  of  the  float  valve,  the  fluid 
matter  will  enter  theairpipe,  and  pass  through 
il  to  the  air  pump,  and  tend  to  clog  the  air  pipe 
and  the  nlves  of  the  pump  and  render  tne 
latter  inoperative.  It  is,  moreover,  as  true  of 
claim  8  of  the  re-Issue,  as  it  is  of  claim  1,  that  if 
the  cask  of  claim  8  be  construed  to  be  a  cask 
without  a  check  valve.  Ibere  is  no  ground  in 
the  original  patent  forsuchaconstruction  ;  and 
that  if  claim  Sincludeanocask except  one  with 
a  check  valve,  it  is  not  infringed. 

The  original  specification  Indlcatee  nothing 
but  a  cask  having  the  entrance  opening  in  lis 
bottom,  furnished  with  a  check  valve  to  open 
and  shut  such  entrance  automatically,  the  cask 
suspended  vertically  over  the  vault  and  low- 
ered into  it  until  the  funnel  at  the  bottom  la 
•ufBcicotiy  immersed,  thefllliogof  the  cask  in 
tliflt  pofdtlon.and  the  raising  It  and  emptying  it. 
liie  caf'k  in  the  defendant^  apparatus  nas  the 
entrance  opening  in  its  top,  has  no  check  valve, 
is  not  suspended  over  or  lowered  Into  the  vault, 
ta  placed  at  a  distance  from  the  vault  and  is 
connected withthevaultl^afloxlblepipe.  The 
patent  to  Scbart,  No.  15874S,  grantea  Januaiy 
12,  1875,ayeArbeft>rere-isaueNo.6M2wasBp- 
pUed  for,  uows  an  apparatus  substantially  ti» 
■ame  as  that  naed  by  tne  defendant.  There  la 
a  bsarel  or  tank.  In  the  head  of  which,  as  It 
■ta&ds  on  iu  bottom,  there  are  two  short  metal- 
lic plpea.  A  flexible  pipe  extends  from  one  into 
the  vault,  and  another  flexible  pipe  extenda 
IMD.S. 


I  the  other  to  an  ale  pump.  There  U  a  de- 
odorizer connected  with  the  air  pump  by  a 
third  flexible  pipe.  Tbe  cask  la  filled  by  the 
action  of  the  air  pump  In  creating  a  vacuum  lii 
it.  The  foul  air  passee  through  the  cask  and 
tbe  pump  into  tbe  deodorizer.  Tbe  barrel  and 
the  air  pump  are  described  as  IndependenLly 
movable  about  the  vault,  by  reason  ch  the  flex- 
Ibili^  of  the  pipes.    Tbe  attempted  expansion     [640] 


ftmnel  0  of  the  original  patent  is  called  in  the 


may  be  located  in  any  desired  position  with  re- 
lation to  the  vaulti"  and  that  the  operation  may 
be  performed  witiiin  or  near  the  privy.  In 
claim  1  of  the  te-lasue  it  is  stated  that  "The 
movable  cask  may  be  located  iu  any  deairedpo- 
sltion  with  relation  h>  the  vault  and  privy."  The 
effort  was  to  obtain  a  re-lasue  which  should 
cover  an  apparatus  having  tbe  cask  located  at  a 
distance  from  the  vault,  with  a  flexible  pipe 
from  it  to  the  vault,  and  a  recaivinx  opening 
inthetopof  the  cask  and  no  check  valve;  allot 
them  features  not  Indicated  in  the  original  pa- 
lent  but  all  of  them  features  existing  in  the 
Bcharf  patent  granted  after  the  original  Bull 
patent  and  before  the  application  for  Its  re-is- 
sue. The  same  observations  apply  to  the  pa- 
U-rH  to  Frazier,  No,  16847S,  granted  Octobers, 
1876,  more  tluui  three  months  before  re-issue 
No.  6963  was  applied  for.  That  patent  shows 
a  portable  receiving  cash  connected  from  ita 
top,  by  a  flexible  pipe,  with  the  vault;  and  by 
another  flexible  pipe  with  an  air  pump,  whlcn 
has  secured  to  il  a  deodorizing  vessel.  The  air 
is  ezbaualed  from  the  cask  ana  passes  through 
the  air  pump  Into  tbe  deodorizer,  and  the  con- 
tents of  the  vault  rise  Into  theoksk.  The  cask 
has  no  check  valve  and  is  described  aa  placed 
suitably  near  the  vault. 

The  foregoing  stale  of  facts  btin^  this  case 
within  the  principles  laid  down  In  J()U«rv.A«N 
Co..  IMD.  8.,860[XXVI.,7831,  and  Jamssv. 
Campbdl,  Id.,  856  [XXVI.,  787].  The  sug- 
gested mistake  In  the  original  patent,  that  its 
two  claims  were  not  as  broad  as  tney  might  have 
been  made,  and  that  the  combinations  claimed 
too  narrow  and  contained  too  many  ele- 
\s,  and  that  sub-combinations  such  as  are 
found  in  claims  1  and  8  of  the  re-Issue  m^ht 
have  been  claimed  in  the  on  dual  patent.  In  view 
of  the  state  of  the  art  and  01  the  aescrlption  and 
drawings  of  that  patent,  was,  if  a  mistake  at 
all,  one  apparent  on  the  first  Inspection  of  that 
patent  The  expansione  in  clauns  1  and  8  of 
the  re>lsane  were  afterthoughts,  developed  t^ 
the  subsequent  coarse  of  Improvement  in  the 
Scharf  and  Frazier  patents,  and  Intended  to 
cover  matters  appearing  in  those  patents  and 
not  claimed  in  the  original  patent,  No.  116588.  16801- 
No  excuse  is  given  tor  the  delay  in  applying 
for  the  re-iaaue,  nor  is  any  actual  inadvertence. 


accident  or  mistake  shown.  The  omission  ti. 
claim  aub-combinations  in  tbe  combinations 
claimed,  tbe  existence  of  nich  Mb-combinationi 
bring  apparent  on  the  face  of  the  original  pa- 
tent, was.  In  law,  on  tbe  facts  in  this  case,  such 
adedication  of  them,  If  new,  (o  the  public,  that 
a  re-Issue,  to  cover  such  sub-combinations,  In 
revocation  of  such  dedication,  cannot  be  availed 
of  to  the  prejudice  of  rights  acquired  by  the 
lOM 
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pabUc  to  what  te  shown  in  tbe  Sdisrf  utd  Fra- 
der  patents,  issued  before  the  re-issue  was  ap- 
plied for.  The  re-bsaed  patent  mnst,  for  these 
reasons,  be  held  to  be  InTsUd,  u  to  claims  1 
and  8. 

The  drcnlt  court  made  an  interlocutory  de- 
cree declaring  the  validity  of  the  re-lssoe  and 
Its  Infringement  and  awaralng  a  perpetual  fn- 


B7  a  finaldecree.  aaiimc^  moneywas..  .  _.. 
as  damages.  From  that  decree  the  defendant 
haa  appoled.  Tlu  rtttUt  of  our  oonnderaUon 
u,  that  tAe  deene  mtailia  raoBTted  and  lh»  oatebt 
rimandtd  lo  tA«  Ofrruif  Oimrt,  uHh  direction  to 
tHmim0MbiU. 

niMOOpf.    Tot: 

JamCB  B.  IfcKeDner,  Oerk,  Bup.  Court,  U.  B. 

ated-m  D.  s„  m 


JOHN  JOSEPH  ALBRIOHT,  WILLIAH  B. 
BAAE^  USD  AKDRBW  LAKODON, 
Partnen,  as  Labodou,  Ai.bbiobt  &  Co., 
AppU., 

BAHUEL  EHERT.  Sr. 
(BeeS-CBeponer^  ed.,«90,«SlX 


Argued  Dee. 


Qeneral  Term,  alnm 

[No.  150J 
It,  13,1883,    Deeit 
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allied  in  it  were  suEt^ned  bj- the  pttMb,  V 
He,  aa  setting  forth  a  caae  for  Uw  cognagacevt 
«  cotot  in  eqnitr,  becaoae  we  are  of  ofoim 
tbat  the  prooia  do  not  «iftJi«fc  Ae  ■"'r*'— 
of  Uie  bill,  10  far  ai  tbey  aJEect  Enay,  m  ■*- 

i  to  anj  relief  pnyed  agafaat  kn  ta  at 

.  or  any  relief  granted  wiinat  bte  by  the 
court  in  Spedal  Term,  and  uat  no  pat  of  Ac 
relief  contended  for  in  tlw  imignmmti  01  am 
made  by  the  an>ellanto  la  wamaled  by  (hi 

fiioofs.  ThadtoreaofOittt — ■--'• ■  ■•* — 

uojBlrmed. 
Traeoopj.   '. 


APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  COUIt. 

Mcun.  A,  8,  Warthiogrton,  and  Nath'l 
Wilton,  for  appellanlB. 

Meatart.  John  W.  Roaa  and  S.  8.  HenUe.  | 
for  appellee. 

Mr.  Jmtice  Bl&teliford  delivered  t^e  opin- 
ion of  the  court: 

In  a  Huit  In  equity  brought  in  the  Supreme 
Court  of  the  Distjlct  of  Columbia,  by  the  firm 
of  Laugdon,  Albright  &  Company,  against  Sam- 
uel Emery,  Senior,  and  five  other  peiBons,  that 
Court,  in  Special  Term,  made  a  decree  Kiting 
aaidc  an  assignment  made  to  two  of  the  defead- 
anta,  directing  tbemannerin  which receivere in 
the  euit  should  distribute  a  fund  in  their  hands, 
dircctiuc  the  clerk  to  pay  to  the  plainiifFs  ttie 
whole  of  a  fund  in  the  registry  ot  the  court,  di- 
recting ihe  defendant  Emery  lo  pay  to  the 
plaiat&Es  51,832.87,  with  interest  from  July  14, 
I8T8.  adjudging  Emery  [o  be  indebted  lo  the 
plsintieFsinihefurtbcrsumof  |U,818.98,  with 
iDlcrest  from  July  20,  1877,  and  the  defendant 
Sailer  to  be  liable  to  them  for  the  same  amount, 
and  awarding  execution  as  at  law  therefor, 
againxt  them  or  either  of  them.  Prom  Chat  de- 
cree, Emery  appealed  to  that  court  in  General 
Term,  in  bis  own  belialf.  Sailer  declining,  in 
open  court,  to  appeal.  The  court  in  Qeneral 
Term  made  a  decree  reversing  the  decree  in 
Special  Term  ao  far  as  it  charged  Emeiy,  and 
dismiBsing  the  bill  Bs  to  him.  From  that  de- 
cree tlie  plalntiOa  have  appealed  to  this  court. 


WINCHBSTEB  &  FASTRIDQB   ICANU- 

FACTURma  COMPANY.  ^fL. 

o, 

WILLIAH  W.  FUSOK. 

(Bee  B.  C.  BepoRerl  t±,  «I-«BL> 

Oontraet,  ootutnictiom  tf. 


creditor  gave 

ceipt,  whlcb  he  aocepted 

were  to  be  received  In  pl, 

vtded  tbey  were  delivsrad  to  the  a. ... 

coDcUtloa  and  merchantaMe  order,  and  tbM  K  vi 
undentood  and  Bffreed  that  Ktbsmwnaa  «ii«n 
delivered  In  good  oondltkm  tlier  were  to  be  aoMla- 
ttie  hlKbeat  ^cea  that  could  be  oMained  for  ttwn 
and  the  aur)dus,  alter  pavliiK  the  debt  and  con  of 
■eUinK,  should  be  refunded  to  the  debMv:  tvmtr- 
ooe  or  the  icagons  vera  d^veted,  bat  Dooe  of  ihoB 
were  in  good  oondlUon  and  merchantable crder.ibc 
creditor  sold  nineteen  otthran  and  made  Ineilecrau] 
ccrortB  In  sell  tbeothertwo,  aod-aftsmeditiot  tba 
net  proceedi  of  aals,  aued  the  deMor  to  recover  Ibt 
balance  ot  the  debt;  hdd,  that  tbe  reoelTtng  tte 
twenty-one  wagons  ar-* *" — ' "  *"- 
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id  note  by  ISr.  JtaUet  ^Lilttsaxoviy. 


boprlcefc-    .^     ^. 

!  witd.  md  the  selliiig  value  of  Ibe  two  not  •old. 
no  bearing  on  tbe  case,  nnkaa  tl>a«  wa*  ■  va- 

SIDE  of  QiavtoeefOt  ot  sale  to  be  refnnded  to  tte 
nhioT,  under  the  cnntraot. 

[No.  Met] 
S"oinilUd  Dec  6, 1883.    Doeidti  .Am.  7,  ISS*. 

APPEAL  from  the  Supreme  Coon  of  Utik 
Territory, 
The  history  and  facts  of  the  case  ^>peat  I* 

the  opinion  of  the  court.  

Mam.  F.  8.  lUehvda  and  &  £  HO- 
for  appellant. 


3fr.  JaitioB  BUtelxford  delivered  Ihe  iqria- 
ion  of  the  court; 

This  is  an  ^tpeal  from  the  Supreme  Conn 
of  Utah  Territot?,  in  a  suit  brought  in  the  Ftrst 
Judicial  Diairiol  Court  of  that  Territory,  ia 
March,  1882,  by  tbe  appellant  a  Wisctmsia 
CorpoTailon,  against  tbe  ^tpellee,  to  recoTa  the 
sum  of  tl,41490  and  Interest  from  tbe  tlUng  of 
the  complaint.  The  complaint  '•"'t*!"'  two 
counts.    The  first  aeta  forth  that  the  anidlM 


..Coc>^lc 


1888. 


Bemdet  t.  TownssKD. 


esG-era 


owed  the  appelUnt  $2,832.40,  for  a  balance  of 
m  KCGOiiut ;  that,  for  the  piupoae  of  uttUng 
■uch  iodebtedneM,  the  ftppelke  gave  to  tbe  ap- 
pelUnfs  agenti,  on  the  asth  of  October,  1880, 
^x  ofden  oa  dx  ditterent  pnrtiea  in  Utah  Tei^ 
riUW7,  for  the  deUverr  to  wuf^  agenU  of  wag- 
one,  twentj-flve  in  number,  the  order*  being 
sevcraUyforone,  three,  two,  five,  nine  and  five 
wtgoiWithat,  at  the  aame  time,  said  agents  ez- 
ecnted  and  delivered  to  the  q>peUee  a  receipt, 
which  he  accepted,  as  f<d]owt:  '  'Received  from 
W.  W.  Fnage  oraen  on  the  ratpectlve  parties 
named  in  the  auiezed  list,  for  wagons  uereln 
mentioned,  which  wagons  an  to  be  received  in 
pMrment  of  the  daim  of  Winchester  &  Part- 
ridge HaDOfBCtnring  Companv  ignliut  said 
Pnnge  for  13,882.40;  provided  tne  said  wagons 
mn  oelivered  to  said  Winchester  &  Paitridin 
Mannfactoring  Oompaoy,  or  thelt  agents,  W. 
W.  Burton  &  Co.,  in  good  condition  and  mer- 
chantable oidsr,  at  the  respective  places  named 
in  said  orders,  on  presentation  thereof;  and  It  Is 
onderatood  and  agreed  that  if  said  wagons  are 
BO  delivered  In  good  condition  and  promptly, 
as  aforesaid,  th^  are  to  be  sold  to  the  best  ad- 
vantage and  for  the  highest  prices  that  can  be 
obtained  for  them,  and  any  surplus  of  the  pro- 
ceeds thereof  that  ma;  renuin  after  paying  said 
debt  of  #2,882.40,  and  the  actual  and  oeceesa- 
ly  coat  <d  aeUine  the  same.  Is  to  be  refunded  to 
aeJd  FuBge,  nnless  i^lor  to  that  lime  he  shall 
have  been  paid  two  hundred  dollars  (9300), 
which  heaEreea,  at  thur  option,  to  takein  lien 
of  aald  Rurpins,  and  In  full  settlement  of  his  ac- 
count witn  mm  Company;"  that  four  of  the 
wagons  covered  bv  the  order  for  nine  wagons 
were  not  dellvereo ;  that  twenty-one  of  tlie  wag- 
cm*  wen  delivered,  but  wne  none  of  them  b 
pvod  condition  and  merchantable  order  ;  and 
thai  the  appellant  had  sold  nineteen  of  them, 
for  tl.80T.43  net,  and  had  made  ineffectual  ef- 
forts to  sell  the  other  two.  The  second  count 
sets  forth  an  Indeblcdnees  of  the  appelleu  (o 
t\te  appellant  of  92,882.40,  for  a  balance  of  an 
nccount,  in  August,  1880,  and  a  credit  thereon 
of  the  net  proceeds  of  certain  wagons,  leaving 
due  |1.444!»0,  with  hiterest  from  the  filing  of 
the  complaint. 

The  appellee  filed  a  demurrer,  and  alleged 
therein,  u  a  ground  of  demurrer  to  the  com- 
plaint and  to  each  count  Beparately,  that  it  did 
noi  itaie  fscii  sutUcieni  to  constitute  a  cause 
of  nctJOD.  The  district  court  sustained  the  dc- 
ntuiTL-r  and.  the  appellant  electing  to  stand  by 
its  complaint,  Judgment  was  entered  in  favor  of 
ihc  appellee.  TheSupreme  Court afiSrmed the 
^ilcment,  and  the  case  is  here  for  review. 

^\  c  are  of  opinion  that,  on  the  terms  of  the 
receipt,  which  expressed  the  contract  between 
the  parties,  the  api>eUant  or  lla  agents  were  re- 
quired to  detennlne,  on  recdving  the  wagon*, 
whether  they  were  In  good  condition  and  mer- 
chantable order,  and  were  at  liberty  to  reject 
thero  If  not  meeting  thoae  oondlHona ;  that  the 

oelving  (he  twenty-one  and  proceeding  to  sell 

ees  was  an  acceptance  of  the  twenty-one  In 


payment  jm  tanta  of  the  claim  ;  that  the  con- 
tract fortbe  payment  in  wagons' 


.   .  1*  unfulfilled 

as  to  the  four  wagons  not  delivered ;  and  that 
the  price  for  which  the  nineteen  wagons  were 
sold,  and  the  selling  value  of  the  two  not  aold, 
have  no  bearing  on  thecase  under  tbeflrst  count, 
onlesi  Ihete  be  a  surplus  of  the  proceeds  of  sale, 

iwr.  8. 


to  be  refuikded  to  the  appellee,  under  the  con- 
tract. 

A*  to  the  second  count,  it  seta  forth  a  good 
cause  of  action.  That  count  does  not  involve 
on  Its  face  any  question  as  to  the  contract,  evi- 
denced by  the  receipt  embodied  in  the  l^-^t 
count. 

TheJudgmmt<)fOi«Supr«me  OntrtUreierted, 
with  MmMoa  to  it  to  rmvne  tht  judgment  of  tht 
Ditlriet  Court,  and  to  take  or  direct  tueh  ^rlfier 
proetedinf/t  to  lAs  nut  a*  mag  bt  aceonWng  to 
(MS  fa.'*4  in  ooi^formity  wiA  tMi  opinion. 


JAIUWBENDET  Aim  WTFB,  Appti., 


uMOS  T0WN8END  bt  au 
(SeeB.C,  Beporter'sed.,  <!»-«(&> 


r  of  a  pcomlsKH?  note  exei 
aoooDiniadatloo  stnied  bis  i 
I  note  tiafora  tts  deuvery  to 
~  *  real  estate  to  IndiNni 
I  cbarna  arlsins  flo 
t  sale  la  case  Dl  the  n 


'ffii 


a  third  person 


n.  The 

one  wbo  for  ills  l 

tbe  back  of  the 

ee.  a  moftsage  of  real 

■l^nst  allooMsand  cba._ , 

tn«l,«itta  a  poirer  of  sale  la  case  Dl  the  nu>Tt«asor'( 
default  In  paylnB  the  note.  nieiooitinunirfaUlnB 
tap«jtlieaol«atiiiaturlir,themort8flgeopaidtlie 
amount  thereof  to  tbe  parse,  and  entered  It  upon 
Us  books  In  general  aeoount  against  the  mortntror. 
and  the  parse  Indoraed  the  amount  as  a  full  fay- 
mentonthe  note,  and  delivered  up  ttienole  to  ttie 
moitgavee.   Tb*nioit«ageeafIorwards*«Eliniedi.> 

-  "-■— ■ -'—  mortgaxe  and  the  obllancum 

...  held,  that  the  asalgnMr  mliihi 

equity  anJost  tbe  rourttnuT'ir  tur 

loreckieure  and  sale  of  the  und  undertberoori-.^  nue, 
and  for  Dument  by  the  mortgafor  penoDUlly  tifni 
nuob  of  the  amount  of  the  note  as  the  prooocds  ul 
the  sale  under  the  foreclosure  were  InsulBoleQt  to 

t.  AMmilstloo.lnanMMtgngeof  nalestale,that 
tn  ease  ot  f oreoloeure  tbe  luortsagor  shall  par  an 
attoTner'lorsollcltor^tee  of  SluO.li  unlawful  anil 
void  by  the  law  of  HlcUsan,  as  declared  by  the  Bu- 
pteme  Court  of  the  Slata:aiid,tb«rafure.  Cannot  be 
enforced  In  tbe  CIroult  Court  of  the  t'niled  Staira 
upon  a  bill  Inequnr  to  toreclosea  mortgage,  nuuie 
and  payable  In  Chat  Stale,  of  land  tlxaehi. 

[No.  118.] 

ArjTied  Km.  IS.  ISSS.     Dtcided  Jan.  7.  tSS4. 


The  history  and  facts  of  tho  case  appear  in  the 
opinion  of  tlie  court. 

Mr.  C.  J. -Walker,  for  appellants. 

Mmrt.  W.  H.  Smith.  A.  T.  Biiltoa  and  J. 
S.  MeQmtan,  tor  appellees. 

Mr.  Jvttiee  Or»r  delivered  the  opiniou  of 
(hecotirt: 

This  Is  an  appeal  by  James  Bendey  and  wife 
from  a  decn.-c  for  tb«(on^rloeureof  a  mortgage 
of  land   in  Micliigan,   executed  by  them  at 

•Head  DoiM  by  Xr.  Jiutlet  OUT. 
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BUFBEKK  COUBT  or  THE  UNITED  STATES. 


Honghton  In  that  SUU,  on  AprU  80,  1878,  to 
gunuel  8.  Smlthand  WilUam Harrla; ezpiessed 
to  be  made  tn  consideratioii  of  the  indoisement 
[666]  ^j  goijti,  uid  Harrla  of  several  proinisBOt? 
aotea  of  Bende;,  therdn  described,  payable  to 
the  order  of  Thomas  W.  Edwards,  at  me  Pint 
Naticmal  Bank  of  Houebton;  conditioned  that 
if  Beadey  ■boulcl  pay  the  not«a  at  matuiltj  and 


jMwerinK  the  mortgagee*,  in  case  of  def  ftult  by 
Bendey, In  the  payment  of  the  notes  or  ellber 
of  them,  to  sell  the  land  by  public  auction  and 
convey  it  to  the  purchr —  — ""'"' — "■ 


□ey  Tee,  should  any  proceeding  tie  taken 
foreclose  this  indenture  under  the  statute,  ~ 
the  same  sum  as  a  solidtor'a  fee,  should 


proceedings  be  taken  to  foreclose  the  seme  in 
chancery. 

The  oUier  facts  appearing  by  the  record  are 
as  follows:  Smith  and  Hams,  who  wei«  part- 
ners, signed  their  partnership  name  upon  the 
back  of  the  notes  before  their  delivery  to  Ed- 
wards. One  of  these  notes,  for  |9,000,  became 
payable  on  May  4,  1S76  and,  net  being  paid  by 
Bendey,  was  protested  for  non-payment,  and  an 
action  was  btoughcihcreonby  Edwards  against 
Smith  and  Harris,  who,  before  judgment  in  that 
action,  paid  the  amount  of  the  note,  with  inter- 
est  Edwarda  indorsed  the  amount  as  a  full 
payment  on  the  note,  and  delivered  np  the  note 
to  Smith  and  Harris;  and  they  entered  the 
amount  paid  by  them  upon  ttadr  tracks  In  their 
generalaccountagtunst  Bendey  and.afterwsrds, 
on  September  0,  1677,  assigned  the  mortgage, 
and  the  land  therein  described,  together  with 
the  note  or  obligation  therein  also  mentioned, 
to  William  Brigham  and  Amoa  Townscnd, 
trustees.  This  assignment  wss  in  fact  made  in 
partpayment  of  debtsdue  from  Smith  and  Har- 
ris to  firms  of  which  Townsend  and  Brigham 
were  respectively  members. 

Townsend  and  Brigham,  who  were  citizens 
of  Ohio,  filed  a  bill  in  equity  against  Bendey 
and  wife,  who  were  citizens  of  Michigan,  in  a 
court  of  this  State,  alleging  the  facta  ttforesaid, 
and  preying  for  an  account,  for  the  foreclosure 
of  the  mortgage  by  sale  of  the  land,  for  the  pay- 
ment by  Bendey  of  any  balance  remaining  due 
to  the  plaintiff  of  the  nrincipal  and  interest  of 
the  note  and  mortgage,  and  for  general  relief. 
ACter  the  filing  of  answers  and  replication,  the 
case  was  removed.on  petition  of  tlicdcfeodan  13, 
into  tlie  Circoit  Conrt  of  tbe  United  Slates  for 
Uie  Western  District  of  Michigan,  and  a  hearing 
there  had,uponwhichibefacts  above  stated  were 
proved  and  a  decree  entered  that  tbe  defend- 
ants pay  to  the  plaintiffs  the  sum  of  tT,W6.5Q 
with  mterest,  logeCber  with  a  solicitor's  fee  of 
$100,  and  that  in  default  of  such  payment  the 
land  be  sold  by  public  auction  and  conveyed 
under  the  direction  of  a  master  In  chancery,  and 
the  proceeds  of  the  sale  am>lied  to  the  wymeot 
of  these  sums,  and  that,  u  the  proceeoa  of  the 
sale  should  be  insufficient  for  such  payment,  the 
amount  of  the  d^ciew^,  with  inlsrest,  should 
be  pidd  by  Bendey  to  the  plaintUL  From  this 
decree  tbe  defendants  awealed  to  this  court. 

The  contract  into  which  Smith  and  Honli 

vm 


styled  in  the  mort«age  an  indorsement,  wu 
rather,  as  towards  &e  pttfee  or  a  sntwequent  in- 
dorsee of  the  note,  that  of  Mnt  maksw  with 
Bendey.  0oodY.MarUn,KV.B.,9orXSIV., 
841]:  ^UseAAiT.  Or£s.SlHlch.,  1R>.  B<4 
whether  their  llaUU^  in  that  aspect  sbonU  be 
treated  as  that  of  promisors  or  of  gaarantanw 
of  indorsen,  it  Is  clear  that,  having  signed  tbdr 
names  to  the  note  for  the  acoommodatian  d 
Bendey,  their  relation  towards  him  was  that  of 
sureties,  and  they  liad  the  rl^t,  upon  bang 
obliged  to  pay  tbe  amount  of  tbe  note  on  his 
failure  to  pay  It  at  matorl^,  to  recover  fnni 
him  the  sum  so  paid.  Tbe  mortgage,  contain- 
ing a  condition  to  indemnify  them  agaiiist  aQ 
costs  and  charges  arising  bom  their  contnci, 
was  security  to  them  for  the  payment  by  Uw 
mortgagors  to  them  of  that  mm.  Tbe  taUj, 
in  the  regular  course  of  their  tratA-ke^ring,  irf 
the  amount  so  paid  in  general  acconnt  a^unst 
Bendey,  did  not  meive  nor  extingoish  tbe  mort- 
nige  or  the  personal  uability  of  Bendey  to  them. 
The  asalgument  by  them  to  Townsend  and  Brig- 
ham, of  the  morteage,together  with  the  obliga- 
tion therein  mentioned,  wasa  valid  asmgnment, 
in  equity  at  least,  of  the  mortgage,  aawell  aso( 
their  chum  tuninst  Bendey  for  the  repajtiMnt  of 
the  sum  paid  l>y  them  on  the  note.  The  as- 
signees were,  thneifore,rlghtly  held  to  be  entitled 
to  a  decree  for  the  forecMson  of  ttke  mortgage,  ^^C 
and  alsoundertheNlnetv-SecondRulein  equity, 
to  a  decree  against  Bendey  hlmaelf  for  aomndt 
of  the  sum  paid  by  Smith  and  Harris,  with  in- 
terest, as  the  money  obtained  W  thesAleof  the 
land  under  the  foreclosure  should  bell     ~* 


Tbed 


LAf-      1  ut;  jBuu  IB  ill  lunaui^ou,  hue  iiu%n  maj 

•rteage  were  made  and  payaUe  in  IDchigan; 
1  by  the  law  of  Hidiigan,  aa  aettlod  by  n- 
tied  and  uniform  deddons  of  the  Sn^Keaie 


and 


Courtof  that  State,  asiipalationbiBinorti  „ 
to  pay  an  atttnney'e  or  solidb»'a  fee  of  a  na& 
Bum  'J  unlawful  and  void,  and  cannot  )m  en- 
forced in  a  foreciosuie,  either  under  the  atatntea 
of  tbe  State,  or  by  bill  hi  equity.  BvUaok  r. 
TavloT,  89  Mich.,  187;  JAmt  ▼.  &rt.  40  Mki.. 
517;  FoffruT/Av.Zay,  4BMich.,4S6;  FowJfof^ 
ler  V.  McMiUan,  39 Mich.,  8M;  BoVordY.  Butt- 
ford,  49  Mich.,  29.  Upon  such  a  qnestioo,  af- 
fecting tbe  validity  and  elf  ectt^  a  ccmtract  made 
and  to  be  performed  in  Michigan,  concerning 
land  in  Michigan,  the  law  of  the  State  most 
govern  in  proceedings  to  enforce  tbe  contract 
ma  Federal  Court  held  within  tbe  State.  Brimt 
V.  Iru.  Co..  99  O.  8..  637  [XXIV.,  868];  /ml 
Co.  V.  Outhman  [ani«,  048];  Bgvator  Cb.r.  BaB 
[onto.  114]. 

The  TMutl  U,  thai  the  detrte  mtul  it  rettn^ 
Kithavi  OMtiio  eitlter  parts  inthii  eovrt,  a»dA» 
oate  rtmanded  ta  lis  Circuit  O/urt  with  ^iw- 
Uont  io  enttr  a  deeree  /or  the  plainlifi,  viU 
eottt,  modified  by  itriktng  out  ute  aOowxmet  ff 
tie  toUdUn'tfee.    Decree  aeoordin^]/. 

Trueoopf.   Teat: 

James  H.  HoKeuDer,  Oerk,  Bap.  Onoit,  D.  & 


.yGoo^Ic 


BAcmiAii  V.  Lawbom. 


JAMES  LA.WSON  sn  ai. 

(8m  B.  a,  Beporter^  ed.,  (K»-flU.) 

OfmpeTuation  <^  aUonuif—ihare  iff  elaitn—lien 


Dvnen  of  aibipud  cargo  taken  b;  _. .. 

cniiaer.  The  Florida,  entplof ed  a  penoi^whetlierBn 
atuinier  at  law  or  not,  to  use  bis  beat  effotiato  col- 
let tb«Ir  olalm  arWng  out  of  the  oaptuRL  and  au- 
tbnrtndblDtoenipliMrtuob  utonuaaMbemiKbt 
tblnkflttopraaeouteit,andproiii]aBdtop«y  him  a 
oompauatlMi  equal  to  twcotr-Bve  per  cent  of  vbat- 

ahaU  be  ooUeoted  OD  tb«aaldolab%applleB 

.   m  brlheOoiiitof  Cbmiiii»- 

la.  eatauiabed  br  the  Act  of 
June ai, unt. on.  mi;  and  laDotaSeoted  brMOthni 
IS  of  that  Aot,  piOTldlnc  tbat  that  oourtihould  al- 
low. oM  of  the  amount  awarded  on  aDT  claim,  lea- 
•ooatHe  oompecMtlon  to  the  ooaneelor  uid  attorner 
fur  the  claimant,  and  lane  a  warrant  therefor :  — ^ 


[No.  100.1 
Arguei  Dte.  U,  mS.       Seeidtd  Jm.  7, 188*- 

IN  ERROR  to  the  Snp^or  Court  of  the  aty 
of  NewTo^ 
The  history  and  facta  of  the  case  appear  in 
the  opinion  of  the  court. 

Memr$.  Edward  Jordan  and  K  Jf.  Orit- 
tertden,  for  plaintiffs  in  error. 

Mr.  Frederic  B.  Jannln^,  for  dcfend- 

3fr.  Juttiee  Orar  delivered  the  opinion  of 
the  cooTt: 

This  BcUon  was  broogbt  in  the  Superior  Court 
of  the  Ci^  of  New  Tork,  by  the  members  of 
the  Ann  of  Lawton  A)  Walker  against  the  mem- 
tiers  of  the  Srm  of  Bacbman  Brottiera.lo  recov- 
er compenaatkni  for  serrlcea  performed  under 
a  writwo  agreement  between  uem,  dated  /  — ''' 
2S.  1871,  lAki  fedled.that  the  defendant! 
employed,  and  by  power  of  attorney  of  the 
nine  oate  had  antoorlzed,  the  plainlins  to  col- 
lect thdr  claim  ailaing  out  of  the  capture  of  the 


pbtintlSt  agreed  to  use  tlwir  best  efforts, at  their 
own  expenM,  to  collect  the  taid  claim  In  the 
aborleat pmcocable time;  and  thfldefendantB,ln 
ccHuridefatlon  of  the  piemises,  agreed  to  allow 
and  pay  to  the  plaltttUTs  a  compensation  eqtial 
U>  twenty-flTB  per  cent  of  whaterer  sum  shall 
be  collected  on  the  said  claim. 

By  the  power  of  attorney,  referred  to  In  this 
tfieement,  the  defendant!  appointed  the  plainl- 
mt  tlieb  mormjt  to  proaecute  and  collect  the 
claim  by  tach  Uwtul  procetdingaand  means  as 
to  them  might  ^>pear  expedient  but  at  their 
own  coat  and  chuxe,  and  authorized  them  to 
recdn  on  the  dcKndanta'  account  whatever 

•Bead  nota  br  Mr.  AMce  au.T. 


of  money  might  be  awarded  on  (he  cMm, 
and  to  give  In  their  name  proper  acquitlancea 
therefor;  to  execute  all  papers  necessary  to  se- 
cure the  transfer  of  the  clum  to  anv  party,  de- 
partment or  Kovemment  which  nugbt  assume 
the  payment  thereof ;  and  to  employ  for  the 
prosecution  <tf  the  claim  such  attorneys  as  tbey 
-  '-"■  think  fit 

_  _  pltdntiffa,  who  were  avenge  adjusters, 
filed  an  abstract  of  the  claim  in  the  department 
of  8tate,and  In  accordance  with  the  Instructions 
iffiued  by  tbat  department,  and  from  papers  and 
information  furnished  by  the  defeooonts,  pre- 
pared a  memoriat  giving  a  full  history  of  the 
circunuiances  relating  to  the  claim ;  and  after- 
wards went  to  WaabingloD  several  times  about 
this  and  other  like  claims;  and  after  theitassBgo 
of  the  Act  of  Coneressof  June  23, 1874,  ch.  4^, 
establishing  the  Court  of  Commissioners  of  Al- 
abama Claims,  prepared  and  sent  to  the  defend- 
ants for  signature  a  petition  to  be  mcaented  to 
tbat  court  whicb.altlioagh  repeatedly  asked  for, 
was  never  returned ;  and  the  defendants,  after 
endeavoring  (o  Induce  the  plalnUfts  to  release 
them  from  the  agreement,  employed  an  attorney 
at  law  to  proBccuie  their  claim  before  that  court, 
which  he  did,  and  recovered  thereon  the  sunt 
of  l|3,034.ie. 

The  plalntlfls  brought  this  action  to  recover 
twenty-flve  per  cent  of  this  sum,  less  f  135,  the 
estimated  expense  which  they  would  have  in- 
curred had  they  proceeded  and  recovered  the 
money.  The  defendants,  besides  other  defense* 
presenting  no  federal  question,  contended  that 
the  agreement  sued  on  had  been  anauUed  ^nd 
rescinded  by  the  Act  of  1874  [18  Slat  at  L., 
24C].  The  Jodge  presiding  at  the  trial  over- 
ruled tbe  objection ,  and  the  Jury  returned  a  ver- 
dict for  IheplainliffB,  on  which  judgment  wa» 
rendered.  Tne  defendants  appealed  to  the  Gen- 
eral Term  of  the  Superior  Court,  ot  which  the 
iudgment  was  reversed  and  a  new  trial  ordered. 
The  piainiiftB  appealed  to  the  Court  of  Appeals, 
wbicn  revcrMia  the  judgment  of  tbe  General 
Term,  and  remltl^  tbe  case  to  the  Superior 
Court  for  further  prort^dings.  See,  81  N.  Y., 
616.  Tbe  Superior  Court  tbcrenpon  entered 
jndnnent  in  accordance  with  the  verdict,  and 
the  defendants  sued  out  this  writ  of  error. 

In  support  of  the  writ  of  error  it  was  contend- 
ed that  the  agreement  sued  on  had  relation  sole- 
ly to  the  claim  which  existed  at  its  date;  that 
that  claim  was  extinguished  by  the  operation 
of  tbe  TreaW  of  Washington,  the  Geneva 
Award,  and  uie  pavuient  by  Great  Britain  to 
the  United  Stat«  ol  the  sum  awarded ;  and  that 


note— ^ttenttii't  eompauaUon  eoiMngmt  m  tue- 
mm  orfnm  frecitd*  of  tMt;  ataxdmm  oraptr- 
mmlam:  punhoH  qf  «ntcm(  tn  Oe  ntR  or  mbjttt  of 
miSSim  b|r  oUormK,  flee  noC«  to  HolUcken  v. 
pwte, »  U.  &.  XV„  lit. 


sioners  wsa  a  new  claim,  created  by  that  Act, 
and  after  the  making  of  the  agreement;  or.  It 
It  could  be  treated  In  any  respect  as  the  same 
claim,  was  so  changed  in  its  cnsracter  and  cir- 
cumstances that  the  agreement  had  no  applica- 
tion to  it 

But,  as  was  said  by  Mr.  JvfUee  Story,  deUv- 
ering  the  Judgment  of  this  court,  in  a  dmilor 
case;  "Thenpitto  Indemniqr  for  an  unjust 
capture,  whether  against  thecapton  or  the  Sov- 
ereign, whether  remediable  in  his  own  courts, 
or  by  his  own  extraordinary  Interpodtion  ana 
grants  upon  private  petition,  or  upon  public  no- 
gotioilon,  U  a  right  attached  to  the  ownership 
of  the  property  itself."    "The  very  ground  (4 
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the  Trea^  ft,  that  tbe  mnnldpol  reiaedj  ia  In- 
adequate; and  thatthepu^haaarighttocom- 
pcnaatioD  for  illegal  captorw,  by  an  appeal  to 
the  juBticeof  the  government."  "The  Hght  to 
compensation,  in  the  eye  of  the  Treaty,  was  just 
as  perfect,  though  the  remedy  was  merely  by 

Gtition,  as  the  right  to  compensation  for  an  11- 
jal  conveTBion  of  property,  In  a  municipal 
court  of  Justice."  "It  recognized  an  existing 
right  to  compensation,  in  the  aggrieved  partlcB, 
and  did  not,  in  the  most  remote  degree.  Cum 
upoa  the  notion  of  a  donation  or  gratuity.  It 
was  demanded  by  our  government  aa  matter  of 
right,  and  as  nich  it  was  granted  by  Spain." 
<&ttiigyt  T.  Vane.  1  Pet..  193,  216-317. 

The  claim  established  before  the  Court  of 
Commissioners  of  Alabama  Claims  was  mani- 
festly the  very  claim  contemplated  by  the  agree- 
ment in  suit.  It  is  described  in  that  agreement 
as  a  claim  arising  out  of  the  capture  <»  the  ship 
Commonwealth  and  her  cargo,  by  tlie  armed 
rebelcruiser.TheFlorida.  The  agreement  bears 
date  only  a  fortnight  before  the  Treaty  of  Wash- 
ington was  made  and  concluded,  by  which  it 
was  agieed  between  the  United  States  and  Qreat 
Britain  that  all  claims  growing  out  of  acts 
committed  br  The  Alabama  and  other  vessels 
should  be  referred  to  a  tribunal  of  arbitration. 
The  Florida  was  one  of  the  vessels  wiuch  were 
determined  by  the  Geneva  Award  to  have  put 
out  from  British  ports  through  neglect  of  inter- 
national duty  on  the  part  of  Great  Britain,  and 
compensation  for  the  wrongs  done  by  which  to 
these  def  endanis  and  others  was  included  f  n  the 
sum  awarded  in  favor  of  the  United  Slates, 
The  claim  of  the  defendants  was  one  for  which 
compensation  was  justly  due  to  them  from 
Orent  Britain;  was  demanded  by  the  United 
States  fi'om  Great  Britain  as  a  matter  of  right; 
as  such  was  awarded  to  be  paid  and  was  paid 
by  Qreat  Britain  to  the  United  Slates  in  accord- 
ance with  the  provisions  of  the  Treaty  between 
the  two  Nations,  and  with  the  determination  of 
the  tribunal  of  arbitration  created  by  that 
TreatyiBud  was  paid  by  the  United  Stales  to  the 
defendants,  out  of  the  money  received  from 
Oreat  Britain,  pursuant  to  the  directions  of  the 
Act  of  Congress,  and  to  the  decision  of  the 
court  of  commissioners  established  by  that  Act. 
The  defendants  were  the'original  owners  of  the 
claim,  and  the  money  was  granted  and  paid  by 
the  United  States  to  them  as  such     The 


ed  States  to  thedefendanta,  was  money  coUecied 
on  the  claim  described  in  Uie  a«'eemcnt.  Oom~ 
tgy»  V.  Va*»e,  above  cited;  Pl^*f.  McDmtaid, 
M  U.  S.,  298  [XXV.,  4781;  Leonard  v.  Ni/e, 
125  Mass.,  456. 

The  other  points  relied  on  in  support  of  tbe 
writ  of  emit,  so  far  as  they  present  any  feder- 
al question,  are  based  upon  the  following  pro- 
visions of  tbe  Act  of  1874: 

"  Sec.  18.  In  case  any  Judgment  Is  imdered 
by  said  court  for  indemni^  for  any  loss  or  claim 
herein  before  mentioned  against  the  United 
Slates;  at  the  time  of  the  giving  of  the  Judgment 
Uie  court  shall,  upon  motion  of  the  attorney  or 
counsel  for  die  d^mant,  allow  out  of  the 
umount  thereby  awarded,  such  reasonable  c 
sel  and  atlomey  fees,  to  the  counsel  and  a..__ 
oey  employed  oy  the  c1aimai>t  or  claimants  to- 
«pecllvely,  aa  the  court  shall  determine  ie  ' — 
lOOS 


and  reasonable,  at , 

rendered  the   claimant  In   pro 

claims,  which  allowance  shall  be ^itendas pan 
of  the  judgment  in  such  case,  and  (ball  be  m  ' 
specifically  payable  as  a  part  of  said  Ji 
'-T  Indflmnincatlon  lo  tbe  atlamCT  or  cooina. 

both,  to  whom  tbe  some  shall  be  adjodjed; 

d  a  warrant  shall  Issue  from  the  Treasoiy. 
In  favor  of  the  person  to  whom  snch  aOowuKe 
shall  be  made  respectively,  which  shall  be  in 
full  compensation  to  the  counsel  or  attorney  lor 
prosecuting  such  claim ;  and  all  other  lleni  up- 
—  ->r  assignments,  sales,  tronsfeiB,  eitberibso- 
or  conditional,  for  services  rendered  or  lo 
be  rendered  about  any  claim  or  part  or  parcel 
thereof  provided  for  m  this  bill,  beretofore  or 
hereafter  mode  or  done  before  such  judgrooit 
is  awarded  and  the  warrant  issued  theiefor, 
shall  be  absolutely  null  and  void  and  of  noae 
effect."    18  Slat,  at  L.,  249. 

It  WM  argued  that  the  Act,  by  preaoitBD^  * 
mode  of  proceeding  for  collec^g  the  claim 
which  required  the  services  of  attorneys  at  lair, 
rendered  the  agreement  in  question  Inoperative 
because  the  plaintiffs,  not  being  such  mxuaneji. 
w  sre  incapable  of  performing  ft.  But  the  po*- 
e.-  if  atlomey  executed  at  the  same  time  as  the 
^reement,  and  referred  to  therein,  withoiized 
the  plaintifb  to  use  oil  such  lawful  means  snJ 
proceedings,  and  to  employ  such  attorneys,  u 
tbe^  might  think  fit,  for  the  prosecation  of  ibc 

It  was  further  contended  that  the  section 
above  quoted  rendered  illegal  and  votd  all  agree- 
ments, made  before  Judgment,  to  pay  compen- 
sation for  services  about  any  such  cuim.  Bui 
the  prohibition  la  clearly  limited  to  liens,  salts 
3T  assignments  which  create  a  rig^i  of  properiT 
in  the  claim  Itself,  and  does  not  extend  to's 
mere  pei.~'>Dal  agreement  to  pay  aa  oompoia- 
tion  for  sucQ  services  a  sum  ot  maaej  eqnal  u 
a  certain  proportion  of  Ibe  amooiit  whioi  naj 
be  recovered. 

The  other  points  made  in  argamenttMsenl 
no  federal  question  and,  tberdtNre,  afford  no 
ground  upon  which  this  court  can  revise  tht 
Judgment  of  the  state  court.  Jftirdaci  *.  Meat- 
pliU,  20  WalL,  690  [87  J5.  S.,  XXIL.  4a]. 

JvdgmttU  <MrtnM. 
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A.  U.  WTHAK,  Treasurer  irf  the  Dnno 
States,  IHff.  in  Srr^ 
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place  wbete  tbe  bill  or  note  k  fouoA  or  pejal*' 
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TMninrloiit  of  ao  appiopriMlon  m«dB  bj  OooffKa, 
•ltd  iMda  07  (uob  adnUDlniator. 
[No.  898.] 
AnrueU  Dte.  IS.  14. 1883.  DtetdedJan.  7, 188^. 

F  ERROR  to  tha  Snpreme  Court  of  UiaDU- 
trict  of  Columbia. 
The  hinoi?  and  facta  of  tbe  case  appear  In  thi 
opinion  of  the  court. 

Mr  'Wm.  A.  HkoiT,  Atit.  At^Om..  for 
plaJntiS  in  error, 

Mettrt.  A.  Ii.  HsrrbMtn  and  f.  W»lter 
Cook»er>  for  defendant  In  error. 

Mr.  JiiMe»  Gray  dellrered  the  opinion  of 
the  court: 

Thia  ia  a  writ  of  error  lued  out  bf  the  Treaa- 
nrer  of  the  United  States,  to  reverm  a  judgment 
of  the  Supreme  Court  of  the  Dist^  ict  of  Co]um. 
tds,  ordenng  a  peremptory  writ  of  mandamu* 
to  lame  againat  him  npon  the  petition  of  Emlnel 
P.  HalatEod,  aa  adminiatrator,  appoint^  <Q  the 
District,  of  the  eetatea  of  John  N.  PuUlam  and 
John  J.  Pulliam,  each  of  whom  waa  an  inhab- 
itant of  the  Staleof  TraueBneeatthe  time  of  hia 
death,  and  aa  truatee  appointed  hr  tliat  cottrt, 
to  compel  the  pajmenttohimof  tneamouDtof 
certain  dnfta  hneioafter  mentioned. 

The  petition  alleged  and  the  answer  admitted 
these  (acta:  onjune  IT.  1883,  Wyman,  thai  and 
etiU  Treaaurer  of  the  United  Slatea,  residing 
and  transa-ting  the  buainess  of  bis  office  st 
Waahlngton  in  the  Dlatrict  of  Columbia,  iasued, 
under  and  br  virtue  of  the  Act  of  Congrcsa  of 
Hay  1, 1883,  ch.  114  [23  StaL  at  L.,  688],  mak- 
in^  appropriationa  therefor,  three  drafts  payable 
at  the  TreasuiT  in  Washington,  one  tor  f8,020, 
payable  to  JoEm  J.  Pulliam,  executor  of  John 
N.  Pulliam  or  order,  and  two  for  91,238  and 
$M6  reapectively,  payable  to  John  J,  Pulliam 
or  order;  and  the  three  drafts  were  delivered 
to  llalBiead  on  accountof  the  myeee.  John  J. 
I'ulliam  afterwords  died,  and  HalBlead,  having 
the  dnifts  in  his  possession,  applied  for  and,  on 
Auffust  2,  1883,  obtained  letters  of  adminia- 
tndon  in  the  IMatrict  of  Columbia  upon  the 
■eversl  eaiatet  of  the  two  Pnlliama.  In  Septem- 
ber. I SS3,  Benjamin  U.  Eeyeer  filed  a  bill  on  the 
equity  side  of  the  Supreme  Court  of  the  District 
•gainst  Halatead  nud  others,  claiming  an  equi- 
table Interest  in  theae  drafts  or  the  proceeds 
thereof,  and  in  March,  1883,  obtained  a  decree 
directinK  Ualateod,  aa  administrator  a*  afore- 
taid,  and  aa  trustee  for  that  purpose,  to  indorse 
and  collect  the  drafts,  and  to  make  olaMbutlon 
'  of  the  proceeda.  In  obedience  to  this  decree, 
llalstead,  on  ApiU  19, 1888,  indorsed  the  drafts. 


)  hj  Congreas,  refui 
he  todorsements  of  a 


without  the  tbdorsements  of  adtninlstrators  ap- 
pointed in  the  Stale  of  Tennessee,  the  domidl 
of  the  two  deoeaacd  peraona. 

The  oploloiu  delivered  In  the  court  below, 
npon  EnntiDfl' the  writ  of  man^mut,  are  re- 
portedln  It  Waahin^n  Uw  Reporter,  870- 

liw  determination  of  this  caae  does  not  d»- 
peod  upon  tbe  question  whether  adminiitratlon 
1MD.8.  D.  B..n«o«  27. 


was  rightly  taken  out  In  the  Dlatrict  of  Colum- 
bia, nor  upon  the  question  whether  an  sdmlo- 
iatrator  appointed  elsewhere  could  sue  within 
the  District  upon  debts  payable  here,  but  upon 
the  question  wbetlier  a  payment  by  the  Unilcil 
States  U-  an  administrator  already  or  hereafter 
appointed  in  Tennessee,  tbe  domicil  of  the  de- 
ceased, would  bca  gooddiachargeotthedehtH, 
payinent  of  which  is  now  sought  to  be  enforced. 

The  general  rule  of  law  la  well  settled,  that 
for  the  purpose  of  founding  administration  all 
simple  contract  debts  are  assets  at  the  domicil 
of  the  debtor;  and  that  the  locality  of  such  a 
debt  for  this  purpoae  la  not  aftecteo  by  a  bill  of 
exchange  or  promissory  note  having  been  given 
for  II,  because  tbe  bill  or  note  does  not  alter  the 
nature  of  the  debt,  but  Is  merely  evidence  of 
It  and,  therefore,  tbe  debt  is  assets  where  the 
debtor  Uvea,  without  regard  to  the  place  where 
the  instrument  la  found  or  payable.  Taiman»\. 
Bradthaw.  Carth..  878;  8.  C..  Comb.,  888;  Eolt, 
42;  8  Salk.,  70,  164;  Abinger.  C.  B..  Id  AOg- 
Oen.  V.  flniwm*.  4  M.  &  W.,  171, 101;  8.  C,  1 
Horn  A  Hurl.,  818,  884;  Parke,  £.  In  jtfondd 
V.  Aasb,  1  DowL  (H.  B.),  IM,  157;  Stoewmi  v. 
Banford,  9  Conn.,  688;  (^apman  v.  FM.  6 
Hill,  554;  OiMn  v.  Miller.  10  Ohio  St,  186; 
PiwugT.  MeOregpTV,  103 Mass., 186. 

An  administrator  Is  of  course  obliged  to  de- 
maud  payment  at  the  place  where  the  bill  or 
note  Is  payable;  and  he  mayfind  difficulty,  un- 
less it  is  payable  to  bearer,  in  suing  upon  it  in 
a  place  Id  which  he  has  not  taken  out  adminis- 
tration. :3ut  payment  to  the  administrator  ap- 
Eointed  in  the  Sute  in  which  the  inteatate  had 
Is  domicil  at  the  time  of  his  death,  whether 
made  within  or  without  that  State,  la  good 
agdnst  any  administrator  appointed  elsewhere. 
Wilkim^.mttt,  8  Wsll..740[7*  U.S.,  XIX.. 
586],  and  [an(a,718]. 

Aa  was  said  hj  Mr.  Juttiee  Storr,  In  deliv- 
ering tbe  Judgment  of  this  court  VaVavghan'v. 
IT......      ...  .|^  g^  j^j  repeated  by  Mr. 

1  delivering  Judgmeut  in 
How..  100,  IfflS  [68  U.  8., 
'The  debts  due  from  the 
United  Slates  have  no  lo- 
cality at  the  seat  of  Oovemment  The  United 
Stales,  in  their  aoveref  go  capacity,  have  no  par- 
ticular place  of  domldl,  but  poeeees.  In  contem- 
plation (rf  law,  an  uMouiw  throughout  the 
Union:  and  the  debts  due  Dyuiam  are  not  to  be 
treated  like  the  debts  of  a  private  debtor,  whldi 
constitute  local  assets  In  hia  own  domicil.  On 
tbe  contrary,  the  administrator  of  a  creditor  of 
the  Oovemment,  duly  appointed  in  the  State 
where  he  waa  domidlad  at  the  lime  of  hia  death, 
has  fuD  authority  to  lecelre  payment  and  give 
a  full  dlacharee  of  (he  debt  due  to  his  Intestate, 
in  any  place  where  the  Oovemment  may  choose 
10  pay  it" 

la  Vaughan  t.  NorOmp,  an  administrator, 
appointed  In  Kentucky,  of  an  inhabitant  of  that 
State,  who  died  there  intestate  and  childless, 
received  a  sum  of  money  from  the  Treasury  of 
tbe  United  Statea,  for  mUltaiy  aervlces  rea 
dered  by  the  InUtUtu  during  tbe  Rerolutlonary 
War;  and  a  bill  in  equity,  filed  against  him  In 
the  District  of  Cohmibla  by  the  next  of  Un, 
for  their  dlatributire  abarea  of  Ute  money,  was 
dismissed  for  want  of  Juiiadictlon,  because  an 
administrator,  appointed  In  and  deriving  hb 
authority  from  one  State,  wh  itot  liable  to  be 


Northup,  15  Pet., 
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ned  elsewhere.  In  his  offldil  character,  for 
•sseta  lawfully  recdved  by  him  under  and  In 
Tlrtue  of  hla  original  kttenof  HdminlstratloD. 

In  that  case,  as  in  this,  it  was  argued  bj 
counsel  thM  the  assets  in  quesdon  were  not 
collected  In  the  Btate  of  the  Intestate's  dom- 
icil,  but  were  received  as  a  debt  due  from  the 
government  M  the  Treasury  Department  at 
Waahlnfrton,  and  so  constituted  local  assets 
within  this  District.  It  was  in  declining  to 
yield  to  that  argument,  that  the  court  laid  down 
the  geueralprindplea  above  quoted,  and  added: 
"  If  any  other  doctrine  were  to  be  recognized, 
the  consequence  would  be,  that  before  the  per- 
sonal reprasentalive  of  anv  deceased  credflor, 
belonging  to  any  Btate  In  the  Union,  would  be 
entitled  to  receive  payment  of  any  debt  due  by 
theOovenitneiit.bewouldbecampellBbletotake 
out  letten  of  administration  in  Ifala  District  for 
the  due  adminlatraljon  of  such  assets.  Such  a 
doctrine  has  never  yet  been  sanctioned  by  any 
nracllc«  of  the  Government;  and  it  would  be 
full  of  public  as  well  as  private  inconvenience. 
It  has  not,  in  our  judgment,  any  just  founds- 
tton  h)  the  principles  M  law.  We  think  that 
Nortbup,  under  the  letters  of  administration 
taken  out  In  Kentucky,  was  fully  authorized 
to  receive  the  debt  due  from  the  Qovemment  to 
bis  intestate;  that  the  moneys  so  recdved  con- 
stituted assets  uoder  that  administration,  for 
which  he  was  accountable  to  the  proper  tribu- 
nals In  Kentucky;  and  that  distribution  thereof 
might  have  been  and  should  have  been  sought 
there,  in  the  same  manner  as  of  any  other  deols 
due  to  the  Intestate  in  Kentucky.^ 

The  Act  of  June  24,  1612,  ch.  106,  sec.  II, 
dnce  omitted  in  the  Revision  in  1874  of  the 
Statutes  of  the  District,  bv  which  executors  or 
administrators  appointed  in  any  State  or  Terri- 
tory were  permitted  to  maintain  any  suit  or 
action,  or  to  prosecute  and  recover  any  claim, 
in  the  District  of  Columbia,  as  if  they  had  been 
appointed  here,  was  referred  to  in  the  opinion, 
not  as  the  principal  ground  of  dednon,  but  as 
affording  no  support  for  the  bill,  and  as  fortify- 
ing rather  than  wakening  the  general  princi- 
6les  of  lav  upon  the  subject  S  Stat,  at  L., 
58;  16  Pet,  7,  8. 

In  the  caae  at  bar,  neither  the  foct  that  the 
drafts  were  made  payable  at  the  Treasuiy  of 
the  United  Stales  In  the  City  of  WashhiBton, 
nor  the  depodt,  pursuant  to  section  807  of  the 
Revised  Statutes,  of  the  money  represented  by 
the  drafts  In  the  Treasury  lo  the  credit  of  the 
payees,  affected  the  character  or  the  locality  of 
the  debts.  The  deposit  of  the  money  gave  the 
p^ees  or  tbdr  representadves  no  property  in 
or  lien  upon  it.  The  obligation  of  the  Umted 
States  was  not  lo  surrender  to  them  anyspedflc 
sums  of  money,  but  lo  pay  to  (hem  sums  equal 
to  the  amounts  credited  to  them,  as  In  the  caae 
ofany  other  liquidated  debt.  The  creditors  oould 
not,  mdeed,  insist  upon  payment  without  flm 
demanding  it  at  the  Treasury.  But  the  United 
States,  In  Uieir  sovereign  capadty,  having  no 
domidl  in  any  one  part  of  the  Union  rather  than 
in  any  other.do  not,  by  establishing  at  the  nation- 
al cwital  a  Treasury  for  the  transaction  of  the 
prlnd;«l  buslneas  of  the  finandal  department 
of  the  Qovemment,  and  making  their  money 
obligationa  payable  there,  contine  their  preseace 
or  their  powera  to  this  spot  The  United  States, 
having,  la  the  phrase  of  Hr.  JtitUet  Stoiy,  "an 


ft  am- 


ubiqui^  throughout  the  Union,"  may  in  iMr 
discretion,  exercised  through  the  Kpfttigtiat 
officers,  pay  a  debt,  due  to  the  estate  of  ■  d^ 
ceased  person,  either  to  the  administrator  tp- 
pointed  in  the  State  of  his  domidl,  or  to  u 
ancillary  administrator  duly  appointed  In  the 
District  of  Columbia;  and  the  exercise  of  ihdi 
discretion  in  thb  re^ud  cannot  be  oontrolled 
by  writ  of  mandamtu. 

It  is  hardly  necessary  to  mention  the  ["oeeed- 
ines  in  equi^  upon  the  suit  of  Keyser.  ThouEb 
referred  to  in  the  petition  for  the  writ  of  twa- 
iamti*  in  the  general  terms  stated  at  the  b^in- 
ningot  this  opinion,  they  have  not  been  ^iitnl 
in  lull  in  tbe  record,  as  required  by  the  Eigbih 
Rule.  The  reason  doubtless  is,  that  both  ID  tlw 
opinion  of  the  court  below,  and  in  the  argn- 
meni  in  tbis  court,  while  it  is  said  that  the  ad-  , 
ministrator,  appointed  iu  Tennessee,  of  the  m- 
tate  of  John  N.  Pulliamnas  made  a  defoidaLt 
in  tlial  suit,  and  the  bill  taken  for  coctfessed 
against  him.  it  is  admitted  that  he  was  DM 
amenable  rs  admiDistralor  to  suit  in  this  Dis- 
trict, and  that  neither  he  nor  any  adminlsui- 
tor  hereafter  appointed  in  Tennessee,  of  the 
estate  of  John  J.  Pulliam,  could  be  excluded 
by  that  decree. 

TherertiltU.thattheju^mentoftiuSitpnmi 

Qmrt  of  the  Oiitriet  of  CMumiw    "" "  " 

parempUrry  lerit  of  mandamus  mu 
and  tfie  com  remanded  to  that  eour 
Hon*  lo  ditmitt  the  petilion. 

True  oopj.    Test : 

Jamea  H.  UoEenner.  Clark,  Sop.  CMnt,  D.S. 
dted-llO  D.  B.,  tfi;  Ul  IT.  B.,  IM,  U7. 
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(See  S.  C  Beporterli  ed,  •! 
in  Wiuhington  <X^—i 
proprietoT^-UtU  of  United  B 
to  vary  agrtmaent — certificata  amd  flab  if 
land— wAarMS  on  the  Potomac 

1.  Tbe  bBDiBCtJoni  betveoi  ronnf  utd  ttie  Unttetf 
StAtM  oonoemlnK  the  site  <tf  tiie  (X^  <a  WmUw- 
toD,  were  equlvaleat  to  a  cxmvenmoe  tv  Urn  to  tb» 
Uolted  atatea.  In  tee  slmple.of  d  bta  laSl  dMcHtmL 
and  a  eon  veraoM  liBck  by  the  Untlad  State*  to  Ub, 
of  a  oertalD  square ;  leavuiff  fn  Ibe  Dnttod  Stata  is 
estate,  In  fee  alDiple,  Id  tbe  stii^  <tf  land  detlanUid 
as  Water  Btraek 

i.  TheDnltedBtateallMnbrbeoanietheilpaAn 
proprietor,  and  Buoceoded  toalltbertpaikBriatits 
ot  Younijby  beooming  the  owner  tn  teeibBBteBb- 
solute^Watn  Street,  a  atrip  <tf  laod  thM^jcAwd 
tbe  river:  and  It  owned  the  rloiit  of  wl»rfa«  ap- 
puneoant  to  tt,  altbouaA  tba  land  waa  iraated  for  a 

B.  Ttae  umted  Biatea  held  Ha  tltla  to  "»>-»*—«■ 
wblcb  luoh  street  was  laid  oat.  Cor  Ha 
not  In  trust  for  any  pcnoni — " 
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"That  all  Uie  lands  hereby  barKained  and 
told,  or  such  part  thereof  u  may  be  thought 
aotxBsarj  or  proper  to  be  l^d  out,  toother  with 
other  landa  within  the  said  limits,  for  a  federal 
tity,  with  such  streeU,  sqoares  parcels  and  lots 
as  the  President  of  the  United  SlaLes  for  the 
time  being  shall  approTe;  and  that  the  said 
Thomas  Beall,  of  George,  tJoA  John  H.  Gontt,  or 
the  survivor  of  tbem,  or  the  heira  of  such  sur- 
vivor, shall  convey  to  the  commissioners  for  the 
time  being,  appointed  by  virtue  of  the  Act  of 
Congress  entit^  'An  Act  for  Establishing  the 
TemporaiT  and  Permanent  8eat  of  the  Govern. 
ment  of  the  United  States,'  and  their  succes- 
sors, for  the  use  of  the  United  Statca  forever, 
all  the  said  streets  and  sucli  of  the  said  sqnsres, 
parcels  and  lots  as  the  President  shall  deem 
[677]  proper,  for  the  use  of  Uie  United  States;  and 
that,  OS  to  the  residue  of  said  lots  into  which 
the  said  lands  hereby  bargained  and  sold  shall 
have  been  laid  oB  and  divided,  that  a.  fair  and 

aual  division  of  them  shall  be  made;  end" 
ler  mode  of  division  shall  be  agreed  oc 
consent  of  the  said  JJotley  Yonn^  and  the  i 
inigsioners  for  the  time  being,  then  such  residue 
of  the  said  lots  shall  be  divided,  every  other  lot 
nlteroate  to  the  said  Notlcy  Young;  and  it  shall 
in  that  event  be  determined  hy  lot  whether  the 
said  Notley  Toung  shall  begin  with  the  lot  of 
the  least  number  laid  out  on  the  said  lands  or 
the  following  number;  and  all  the  said  lots 
which  may  in  any  manner  be  divided  or  iis- 
signed  to  the  said  Notley  Youn^  shall  there- 
upon, together  with  any  part  of  the  said  bar- 
K'ned  and  sold  lands,  if  any,  which  shall  not 
re  been  laid  outontlie  said  city,  beconveyed 
by  the  said  Thomas  Beall,  of  George,  and  John 
H.  Qantt,  or  the  survivor  of  them,  or  the  heirs 
of  such  survivor,  to  hlm,tbe  said  Notley  Young, 
his  heirs  and  assigns,"  ete. 

It  was  also  stipulated  therdn,  that  the  said 
Beall  and  Qantt  should,  at  the  request  of  the 
President  of  the  United  Slates,  convey  all  or 
any  of  safd  lands  which  should  not  then  have 
been  conveyed  in  execution  of  the  trusts  afore- 
said to  such  persons  as  he  should  ap^int,  in 
fee  simple,  subject  to  the  trusts  remammg  to  be 
executed,  and  to  the  end  that  the  same  might 
be  perfected.  Accordinrfy,  on  Octobers,  17B6, 
the  President  requested  Beall  and  Gantt  to  con- 
vey all  the  UDConvcyed  residue  of  the  land 
granted  by  NoOey  Young-  to  Scott,  Thornton 
and  White,  then  commissioners,  appointed  un- 
der the  Act  of  July  16,  1700,  "in  lee  simple, 
subject  to  the  trusts  yet  remaining  to  be  exe- 
cuted;"  and  on  November  80,  nU6,  Beall  and 
Gantt  accordingly  conveyed  by  deed,  in  fee 
simple,  to  the  commissioners  last  named. 

In  the  meantime,  however,  the  plan  of  the 
dty  had  been  adopted  and  promulgated,  on 
maps  of  which  were  laid  out  the  squares,  lota, 
public  groundsand  streets;  and  on  October  18, 
ITM,  a  dlvisioa  of  the  property  had  been  made 
between  NoUev  Young  and  thecommissioners, 
in  cxecuiioD  of  the  tmsta  of  the  deed  from  him 
to  Beall  and  Gantt,  t^  whidi  square  No.  S04  tell 
to  the  public,  and  square  No.  472  to  Notley 

No  deed  WIS  made  by  Beall  and  Gantt  to  NM- 

Hy  Toung  for  square  No.  478,  but  on  Januair 

rSTST     "•  ^^^'  ^'  commlsrimien  recorded  in  their 

^    '^-'     book,  which  by  law  they  were  authorized  to 

keep  for  that  pupoM,  thdr  certittcate  that  they 
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and  Young  had  agreed  "That  the  whole  alUw 
same  square  shall  remain  to  the  said  NmIct 
Young  agreeably  to  the  deed  of  trust  conimi' 
log  lands  in  the  said  dty,"  and  attached  tboe- 
to  a  plat  of  the  square,  with  boundaries,  ss  fol- 
lows: "Bounded  on  the  north  by  L  Street,  foui 
hundred  and  seventy-nine  feet,  four  inches;  the 
south  by  M  Street  south,  three  hundred  uxl 
flfty-seven  feet,  three  inches;  the  eut  by  6th 
Bti^t  west,  two  hundred  and  ei^ty -nine  feet 
ten  Inches;  the  southwest  by  Water  Slrtet. 
three  hundred  and  fourteen  feet,  threeincbes." 
as  per  return  dated  December  24,  17^ 

A  similar  entry  and  record  were  made  in  re- 
spect to  square  S04,  the  plat  of  which  sbom  i 
subdividon  of  the  entire  square  into  lots,  of 
which  five,  lot  No.  18  being  one  of  them,  Cioot 
on  Water  8treet,nmoinK  back  to  an  alley  which 
separates  tbem  from  all  the  other  lots  hi  Ibe 

The  legal  title  to  this  and  other  squares  allot- 
ted toihepublic  passed  to  the  CommissioDenof 
the  District  by  the  deed  from  Beall  aod  Qaetl: 
and  the  legal  estate  to  square  472  and  the  othert 
allotted  to  Notley  Young,  vested  in  him.  in  tre 
simple,  by  virtue  of  the  certificates  rccord«l  in 
the  commissioners'  book,  under  a  law  of  Msrv- 
land  of  December  38, 1703,  Burch,  Dig.,  KM. 
which  gave  effect  to  it,  according  to  the  impon 
of  Vuch  certificates. 

A  similar  certificate  was  made  and  recordtri 
October  18,  1704,  to  the  effect  that  Jodms 
Greenleaf  had  become  the  purchaser  of  35: 
lots  for  which  he  bad  fully  ;nid.  the  k^  title 
to  which  in  fee  simple  had  vested  in  bim,  ind 
among  them  is  enumerated  square  504-  TIk 
plaintiffs  claim  lot  18  in  that  square,  nnki 
Green  leaf  s  title. 

It  has  been  observed  that  both  squares  No. 
4T2  and  No.  504  are  bounded  on  the  sonthwei 
by  Water  Street  This  Areet  waa  desgnsUd 
on  the  adopted  plan  of  the  dty  a*  occupying 
the  whole  line  at  the  river  front,  and  set^nt- 
ing  the  line  of  the  squares  from  the  river  for 
the  entire  distance  from  14th  Street  to  the  at- 
seno]  grounds.  It  is  alleged  In  the  Mil,  in  te- 
spect  to  this  street,  that  there  was  traced  on  the 
map  of  the  city  "But  aaingle  lifie  denoting  iu 
general  course  and  direction;  that  the  dimen- 
sions of  said  Water  Street,  untH  the  adoptioa,!)!!  ' 
the  22d  day  of  February,  1839,  of  the  certaut 
plan  of  one  William  Elliott,  as  hereinafter  moK 
particularlr  mentioned,  were  never  defined  br 
law;  and  that  the  said  Water  Street  was  neni. 
In  fact,  laid  out  and  made  in  the  said  dij  ua- 
omc  time  after  the  doee  of  the  recent  dvil 
';  tliat,  before  the  comntenoemeiit  of  ssM 
dvil  war,  one  high  bluff  or  cliff  extended  aloo;; 
the  bank  of  said  river.  In  said  City  of  Wash- 
ington, from  Sixth  Street  weat  to  14th  Stmi 
— St;  that,  to  the  edge  thereof,  the  satd  blnS 
cliff,  between  the  poinia  aforesaid,  wis  in 
the  actiisj  use  and  enjoyment  of  the  ownen  of 
the  land  which  it  bounded  towards  ibe  said 
river;  that  public  travel  between  the  two  stren^ 
last  above  mentioned,  along  the  aaid  river, 
could  only  be  accomplished  oy  passing  over  • 
sandy  beach,  and  then  only  when  the  tide  wai 
low;  and  that  what  is  now  the  p«th  of  Weler 
Street,  between  the  two  streets  afiiinBilil.  nw 
and  has  been  made  and  fashioned  by  cottine 
down  the  said  cUff  or  bluff  and  UUbc  in  the 
■aid  Mream  adjacent  Ihereto." 

in  r.  s. 
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TbeK  allegatloiiB,  In  fubatauce,  an  admitted 
In  the  annrettto  be  true,  with  the  gaallfiCBtlon 
tbu  the  width  of  the  atreet  wu  left  undefined 
becauM  it  constituted  tbe  whole  (pace  between 
the  line  of  Uie  aonarea  and  tlie  rlTer,  whatever 
that  tnlglit  be  aetennined  to  be  from  time  to 
time,  bnt  that  the  commiMioDen,  od  March  22, 


e  WBt«r  and  prepare  them  for  divis- 
luui  BiHi  that  It  was  so  de^gnated  on  man  of 
Ibe  dtj  in  ISOS,  If  not,  the  inference  la  all  Uie 
Btrouger  that  the  whole  space  south  ot  the  line 
of  the  tot*  was  Intended  to  be  the  property  and 
for  the  UH  of  the  public.  BarHay  v.  H&ieeU,  8 
Pet.,  488.  In  Rowan  t.  PorUand,  8  B.  Mon., 
23S-239,  that  inference  waa  declared  to  be  the 
kgal  result  of  such  a  state  of  facta.  It  is  quite 
certain  that  such  a  space  was  designated  on  Ibe 
offldal  map  of  tbe  cltr  as  originallj  adopted, 
tbe  division  and  sale  of  the  squares  and  lots  be- 
ing nude  in  reference  to  it.  Wbat  the  legal  ef- 
fect of  that  fact  U  we  shall  hereafter  Inquire, 
6801     and  while  we  do  not  consider  it  to  be  quailfled 

S'  tbe  circumstances  set  forth,  as  to  the  actual 
story  of  the  street  as  made  and  used,  they 
perhaps  sufficiently  account  for  tbe  doubt  and 
confusion  in  which  the  questions  of  right, 
brought  to  issue  In  this  litigation,  seem  for  so 
long  a  period  to  have  been  involved. 

Tbe  transaction  between  Notley  Young  and 
Ibe  public  authoritles.as  evidenced  by  the  docu- 
ments and  dronmatancee  thus  far  set  forth,  was 
equivalent  In  !(•  reaolt  to  a  conveyance  by  him 
to  tbe  United  Btatea,  In  fee  simple,  of  all  bis 
land  described,  with  Its  appurtenances,  and  a 
conveyance  back  t^  the  United  States  to  him, 
of  square  No.  472;  and  to  Qreenleaf,  of  square 
>'o,  004  bounded  and  described  as  above  set 
in 


forth;  leaving  In  the  United  States  ai 
fee  simple,  atiaolnte  for  all  purposes,  In  tbe 
■trip  of  land  deslgoated  as  Water  Street,  bter- 
vening  between  tne  line  of  the  squares,  as  laid 
out,  and  the  Potomac  River. 

The  very  point  as  to  the  nature  of  this  title 
was  dedded  In  the  case  of  Van  Nt*»  v.  Mayor, 
tte.,  of  Wa*kingUin,  4  Pet..  282.  It  was  there 
raid  by  Mr.  JvMtiee  Btory,  delivering  tbe  opin- 
ion of  tbe  court,  p.  280:  "  Here  we  Lave  a  sol- 
emn instrument  embodying  the  final  intentions 
and  agreemenla  of  the  parties,  without  any  al- 
legations of  mistake,  and  we  are  to  construe 
thiat  instrument  according  to  the  legal  import 
of  its  tenns.  Now,  upon  such  le^  import, 
there  do  not  seem  grounds  for  any  reasonable 
doubt.  Tbe  streets  and  public  squares  are  de- 
clared to  be  conveyed  'fortheuseof  the  United 
Slates  forever.'  Thrae  are  the  very  words 
which  by  law  are  required  to  Test  an  absolute 
UDCoikdltional  fee  simple  in  the  United  States. 
They  are  the  appropnatc  terms  of  art,  if 

y  BO  say,  to  eipr  

remment    If  uii 
chaae  a  lot  of  land  ... 

Ibey  are  Ibe  very  words  which  the  conveyance 
would  adopt  In  order  to  giant  an  unlimited  fee 
to  the  oae  of  the  goveromeot.  There  are  no 
other  words  or  raerences  in  the  instrument 
which  control  in  any  manned  the  natural  mean- 
ing of  them.  There  are  no  objects  avowed  on 
thebeeofltwhlch  imply  any  limitation.  How, 
IMD.S. 


then,  can  tbe  court  defeat  the  l^al  meaning 
and  resort  to  a  coniectural  intentf 

It  was  accordingly  dedded  in  that  case,  that  .asi  i 
the  ownership  of  the  land  over  which  tb«  '°°*' 
Btreeta  in  the  City  of  WasUngton  had  been  bdd 
oat  on  the  orlgiiul  plan  waa  vested  by  the  deed! 
of  the  iffopri^ors  In  the  United  Stalea  so  com- 
pletely and  nnconditionally  that  Congress  might 
lawfuilT  di^tose  of  It  to  private  peraont,  oi 
otherwise  convert  it  to  any  use  whaterer. 

It  was  also  dedded  in  that  case,  that  the  le- 
gal effect  of  the  final  Insbumoit  which  defined 
and  dedared  the  intentions  and  rights  of  tbe 
parties,  could  not  be  modified  or  controlled  by 


proof  of  My  preliminary  negotiation 

"  The  general  rule  of  law  is,  .  _ 

that  all  preliminary  negotiations  and 


agreements  are  to  be  deemed  merged  Id  the 
final  settied  instruments  executed  by  the  par- 
ties, unless  a  clear  mlBtake  be  established." 
This  apidiea  not  only  to  tbe  formal  deeds  from 
Notley  Toung  to  Eeall  and  Qantt  and  from 
them  to  the  oommlasioDera,  but  also  to  the  cer- 
tificates and  plats  madeand  recorded  1»  Ibe  lat- 
ter, which,  under  the  Maryland  Act  of  Decem- 
ber 28. 1TS3,  Burch  Dig.,  224,  "  Shall  be  suf- 
fident  and  effectual  to  vest  the  legal  eatale  in 
the  purchasers,  their  heirs  and  awdgns,  accord- 
ing to  the  import  of  such  certificates,  without 
any  deed  or  formal  conveyance."  It  is  under 
and  according  to  Lbese  certificates,  granted  to 
Notley  Young  and  Greenleaf,  that  the  plaint- 
iffs derive  their  titie;  and  [Mrol  evidence  to 
contradict,  vat;  or  explain  them.  Is  no  more  to 
be  admitted  than  If  they  vrere  formal  coDvey- 
onces.     WiUiam*  v.  IngeU,  21  Pick.,  288. 

For  this  reason  we  reject,  as  without  legal 
value,  the  book  called  "Division  Book  No.  I." 
referred  to  as  shoning  a  list  of  the  squares  and 
lots  assigned  to  Notiey  Young  In  the  division, 
and  containing  an  entry  as  to S(iuare472  as  hav- 
ing book,  and  is  not  one  wbicti  it  was  the  ol- 
fidal  duty  of  the  commlssloDera  to  keep.  How- 
ever convenient,  Uierefore,  it  may  be  as  a  book 
of  reference  for  czaminen  of  titie  in  fadlitating 
searches,  it  has  not  the  quality  of  a  public  rec- 

What  effect  upon  the  riparian  rights  of  Not- 
ley Young  would  have  resulted  from  the  crea- 
tion of  a  perpeti'ol  easement  for  a  public  way 
over  Water  Sti       '  -  .     ^      -  .-   . 

States  to  that  u 


^e  riparian  proprietor,  and  succeeded  to 

all  the  riparian  rights  of  Notley  Young,  by  be- 
coming the  owner  in  fee  simple  absolute  of  tbe 
strip  of  land  that  adjoined  the  river  and  Inter- 
vened between  it,  and  what  remained  to  tbe 
original  proprietor,  Notiey  Yoimg,  after  that 
conveyance;  and  tbe  succcasora  lohis  title  had 
DO  other  or  greater  rights  In  Water  Street  or  tbe 
land  on  which  it  was  laid  ont  and  eventnally 
made,  than  any  other  Individual  memben  of 
the  public,  while  It  remained  a  stnM,  it  was 
enbject  to  their  use  as  a  hlghwav  mnelv,  over 
which  to  pass  and  ivpeas  and,  without  the  con- 
sent of  the  United  Stateaasprofirietor,  wassub- 
1«» 
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Ject  to  no  priTste  nn  whatever.  The  rC^t  of 
wharfage  remained  apparteoant  to  it,  because, 
as  land  adjacent  to  the  river,  that  rl^t  waa  an- 
nexed to  It  by  law,  and  could  be  eierdaed  on 
It  bj  the  proprietor  ■  but  was  severed,  br  tlic 
KTerance  of  the  title,  trom  the  temalndcr  of 
the  orlKuial  Iract,  to  the  whole  of  which  il  had 
former^  pertained. 

In  reference  to  the  squares  and  lots  Ijtag  north 
of  the  Btreet,  it  may  be  said  of  the  wharfage 
right  claimed,  as  WQS  said  in  Lintiiieumv.  Rati, 
•  WaU.,  341  [76  U.  3.  XIX.,  657];  "Itwas&i 
no  way  ooDoected  with  the  enjoyment  or  use  of 
the  lot,  and  a  right  not  thus  connected  cannot 
be  annexed  as  an  Incident  to  land,  so  as  to  be- 
come appurtenant  to  It." 

A  ripuian  proprietor,  in  the  language  of  Mr. 
Jtutice  Miller  in  Tata  v.  MilmtvJeet,  10  Wall., 
497-804  [77  D.  8.,  XIX.,884, 986],  Is  one  whose 
land  is  bbunded  by  a  navigable  stream ;  and 
among  the  rights  he  is  entitled  to  as  such,  are 
"Access  to  ihe  navigable  port  of  the  river  from 
the  front  of  bis  lot,  the  right  to  make  a  landing, 
wharf  or  pier  for  his  own  use  or  for  the  use  of 
Jie  public,  subject  to  such  general  rules  and 
.'egulations  as  tne  Lc^gislature  may  see  proper  to 
Tapose  for  the  protection  of  the  rights  of  the 
sutilic.  whatever  those  may  be."  W^ib«r  v. 
tfarbor  Comn.,  18  Wall.,  57  [86  U.  8..  XXI., 

In  Hassachusetta,  where  it  is  held  that,  by 
[683]  virtue  of  the  Ordinance  of  1047,  If  lands  be  de- 
scribed BB  bounded  by  the  sea,  the  grantee  will 
hold  the  lands  to  low  water  mark,  so  that  be 
does  not  hold  more  than  one  hundred  rods 
below  high  water  mark  ;  Storar  v.  Freeman, 
6  Mass.,  435;  ChmmojticeallA  v.  OharUitovm, 
1  Pick.,  ISO;  yet,  it  is  also  held,  thai  where  an 
andent  location  or  crant  by  the  proprietoia  of 
a  township  bounded  the  land  granted  by  a  wav, 
which  way  adjoined  the  sea  shore,  the  Ordi- 
nance did  not  pass  the  flats  on  the  other  aide 
of  the  way  to  the  grantee.  Codman  v.  Witittoui, 
10  Mass.,  148.  And  In  Maine  it  was  decided 
that  a  gmntee,  bounded  by  high  water  mark, 
1b  not  a  riparian  proprietor  nor  within  the 
Ordinance.  Lapith  v.  Bangor,  8  Me.,  85.  In 
New  Jersey  it  is  spoken  of  as  "  The  right  of 
an  owner  of  lands  upon  tide-waters  to  main-' 
tain  his  adjacency  to  it  and  to  profit  by  this  ad- 
vantage,"'^iM^ns  v.  A.  ij.  On  ,  S4N.  J.  L.,fiSa- 
664,  and  as  a  right  "In  the  riparian  owser  to 
preserve  and  Improve  the  connection  of  bis  prop- 
er^ with  the  navigable  water. "  Eeyport  Gate, 
8  C.  E.  Oreen,  61fl.  The  riparian  right  is  Ibe 
result  of  that  full  dominion  which  everyone  baa 
over  his  own  land,  by  which  he  is  authorized 
to  keep  all  others  from  coming  upon  it  except 
upon  bis  own  terms.  Boiean  v.  ParOand,  8  B. 
Mon.,  382.  It  is  a  form  of  enjoyment  of  the 
land  and  of  the  river  in  connection  with  the 
land.  LordCalLTia,\n  l^ont.  Fi^imongvf'tCo., 
1  App.  Cas.,  683,  673.  "It  seems  to  us  clear," 
■aid  PoUock,  G.  B.,  in  SlockpoH  WaU>r  Work* 
Cb.  V.  fljttor.8  Hurl.  A  Colt.,  800-820,  "that  the 
rights  which  a  riparian  proprietor  has  with  re- 
■pect  to  the  water  are  entirdy  derived  from  his 
poaseaslon  of  land  abutdng  on  the  river.  If  he 
gnuita  away  a  portion  of  hia  land  so  abutting, 
tbeo  (he  gnntee  becomes  a  riparian  proprietor 
and  has  dmilar  ri^ts." 
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riparian  rl^tcfUwgTutaehMnn  the  land 
has  been  granted  for  a  street  On  the  contraiy, 
as  was  raid  to  Siriwy  v.  Keokuk,  04  D.  8..8ai- 
S40  [XXIV.,  224-228],  "A  street  bordering  on 
the  river,  as  ttiis  did,  according  to  the  plan  of 
the  town  adopted  by  the  decree  of  porlitioD, 
must  tie  regaraed  as  mtended  to  beused  f<»tti(  l*^ 
purposes  oi  access  to  the  river  and  the  usual  ac- 
commodations of  navigation  in  such  a  connec- 
tion;" that  is,  as  appears  by  the  dedsion  in  tbK 
case,  to  be  used  by  the  public  for  each  ^inrposes, 
as  well  asa  highway,  in  contradistinctHm  to  the 
exclusive  right  of  one  daimtog  riparian  ri^U 
as  owner  of  the  soil.  Oodfregv.  AUon.lim.. 
29.  "  If  the  city,"  said  this  court  in  Nat  Or- 
ImntY.  P:«,  10  Pet.,  683-717.  "can  daun  the 
original  dedication  to  the  river,  it  has  all  the 
rights  and  privileges  of  a  riparian  proprietor.' 

Nolley  Young  and  tbe  succeaaor  to  his  title 
had  no  property  in  the  street,  not  even  Lheri^i 
to  insist  thai  it  should  be  maintained  as  such. 
The  United  Slates  held  itstitle  to  thelandow 
which  it  was  laid  out,  for  its  own  use,  and  not 
in  trust  for  any  person  or  for  any  porpoae.  In 
that  respect  the  case  differs  from  R.  R.  'C».  t. 
Sdivrmetei,  7  Wall.,  372  [74  U.  8..  XIX..  741. 
where  it  was  held  that,  as  tbe  city  held  Ibe  mt 
to  tbe  street  only  in  trust  for  the  purposes  of  its 
dedication  as  such,  the  tiUe  remained  in  the 
original  proprietor  for  all  other  purpoaea,  and 
with  a  property  right  to  its  use  as  a  street  for 
his  adiacent  land.  . 

And  it  is  immaterial  that  the  ground  laid  oat 
as  a  street  was  not  to  a  condition  to  be  naed  sa  | 

a  street,  or  that  much  labor  was  required  to 
place  it  in  tbnt  situation,  or  thai,  in  fact,  it  had 
not  l>eeD  used  assucb  tor  a  long  period  of  time. 
Bareiovv.i/oiMW,  6 Pet.,  488-505;  Bvrt/mi.U- 
miw.  f7How.,  436[58U.  8.,  XV.,  116].  "A 
man  cannot  lose  the  title  to  bis  landa,"  ii  is  aid 
in  this  case,  "by  ''aving  them  to  their  oatorsl 
state  without  improvement,  or  forfeit  them  b) 
non-user."  p.  4X  MeMurrg  t.  BaUinuje,  M 
Md..  108. 

This  dcniea  ao  tight  that  can  be  claimed  by 
virtue  of  the  compact  between  Virginia  and 
Maryland  of  1785,  for  that  secured  to  their  cit- 
izens the  privilege  of  making  and  carrying  Mil 
nbarves,  aa  to  the  shores  of  the  Potomac  only, 
»  far  aa  tbey  were  adiointog  their  laoda,  and 
■ucb  bad  always  been  toe  law  in  UaryUi>d,not- 
wilhstanding  uic  language  of  tbe  Act  of  1746, 
ch,  9,  sec.  10,  which  was  held  to  authorize  the 
improvements  thereto  spoken  of,  to  bemadeby 
improvers  in  front  of  their  own  lote  only,  J>v 
an  V.  Baltimore,  6  GiU  &  J..  3S7;  Wilton  v.  Im- 
lott,  11  Gill  &  J..  851.  Tbe  "full  property  In 
the  shores  of  Potowmack  River."  spoten  of  in  [sU 
tbe  compact,  if  it  is  not  to  be  taken  aa  a  anna 
of  the  land  covered  with  water,  but  a  ri^i  tA 
occupation  merely,  properly  termed  a  fait 
chlse,  as  said  by  Eosmer,  C.J.,iii  B.  Zbeeav. 
Meminffteag,  7  Conn.,  180-203,  must  be  appur- 
tenant to  the  land,  the  oonveyance  of  wbicb 
carries  it  as  an  tocldent;  otherw'ise,  if  it  ImpUei 
an  ownership  to  the  soil  of  the  abcxe,  betwea 
high  and  low  water  mark,  as  land,  it  oonld  dM 
pass,  as  an  appurteoaoce,  by  a  deed  coateytog 
the  adjoining  land;  for  land  cannot  be  apinr- 
tenant  to  land.  Barri$  t.  SUott,  10  PeL,  SS- 
64;  Slorer  v.  Freeman.  Sltim.,  486;  Ofm.^.M- 
f«r,  7  Gush.,  S8.  And  tn  tUi  view  tbe  tida  of 
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tbe  plftlDtlfls  fails,  because  they  show  no  con- 
Tcjance  of  the  loatt  in  gtu>,  as  parcL  and  claim 
It  only  as  an  appurtenance. 

An  Act  of  Hurland  of  January  23, 1180,  au- 
thoridng  an  addftloa  to  Qeorgetonn.  of  land, 
according  to  a  plat  and  upon  condltlooB  pre- 
scribed by  the  proprietors,  coDfirms  this  view  of 
Ihe  state  of  the  general  law  in  Maryland,  by 
making  exi^ess  statutory  provision  "That  the 
proprietors  of  the  lots  fronting  on  tbe  north 
Bide  of  Water  Street  shall  have  and  enjoy  tbe 
exclusive  right  to  the  ground  and  water  on  the 
•outh  side  of  their  respective  lots  for  the  sole 
purpose  of  mahlng  wharves,"  etc  The  infer- 
ence is  IrrealMihle,  that  this  was  meant  to  give 
etetutory  saoctloD  to  an  exception  from  tbe  gen- 
eral rule.  The  same  comment  applies  to  the 
cue  of /ToibAunt  V.  Ballimore,  37  Hd.,  199,  to 
which  we  are  referred.  There,  the  atreei  or 
highway  that  iDtervened  between  tbe  wharf  and 
tbe  water  was,  liy  virtue  of  the  statutes  under 
which  the  work  wasexecutetl,  made  pait  oftbe 
wharf  itself,  and  subject  to  the  right  of  the  lot 
owner  for  the  purposes  of  a  whan,  and  to  tiiat 
extent  it  was  held  be  bad  a  rieht  of  property  in 
It,  of  which  he  could  not  te  deprived  for  pub- 
lic use,  except  upon  due  compensation  made. 

It  fa  not  denied  and  never  was  questioned 
that,  as  to  tbe  streets,  whose  t«nnini  abutted  on 
the  river,  the  water  ^nt  was  subject  to  the  ri- 
MriAU  rights  of  the  public  for  use  as  wharf  or 
dock  or  moding-plnce.  On  what  principle  can 
a  distlnctioD  be  drawn  between  that  case  and 
the  one  in  hand,  where  the  line  of  the  river  con- 
■titulea  the  side  of  tbe  street  running  along  Ihe 
■boreT  The  righu  of  the  public  are  the  same; 
especially  where,  as  here,  it  was  the  soil  ^(  ihe 
Mtmi,  as  so  mudi  laod,  for  all  purposes.*  The 
true  inference  to  be  drawn  from  the  plan  of  lay- 
ing out  such  a  street,  seems  to  us  to  be.  to  se- 
cure to  the  public  tbe  very  rights  here  in  con- 
Irovetay.  and  to  prevent  private  monopoly  of 
the  ianoing-placea  for  trade  and  commerce. 
For,  aa  was  said  In  2>ut(i>n  v.  Btnma,  1  Black, 
1-ei  rae  C.  6.,  Xvn.,  20-32]:  "Pieia  or  hwd- 
ing-ptaceaand  evenwharvee  may  be  private," — 
"or,  in  other  worda,  the  owner  may  have  the 
right  lo  Ihe  ezcluaive  enjoyment  of  the  atruct- 
UK,  and  to  exclude  all  other  persons  from  its 
um;"  the  question  whether  they  are  so  or  are 
^Mn  to  public  use  on  payment  of  reasonable 
oompenntloD  as  wharfwe,  depending  in  such 
caaea  upon  several  considerations,  involving  the 
purpose  for  which  they  were  buOt,  the  uses  to 
which  th^  have  been  applied,  the  place  where 
located,  and  tbe  nature  and  character  of  Ihe 


rigbl  of  estaUidilng  public  wharvea, 
wa  lo  ■  great  center  of  population  and  wealth, 
a  matter  altogether  of  imvUe  owuenhlp;  for 
even  aa  to  squaiea  aiid  Iota  that  tell  to  the  pub- 
lic on  the  division,  it  is  equally  contended  by 
tlte  appellants  that  those  from  whom  they 
dalm,  with  the  lots  aleo  purchased  the  pubUo 
rlpartan  ri^t  appurtenant  thereto,  with  power 
to  eoDvett  It  to  pvirale  nn. 
1MU.S. 


for  this  resson  held  by  the  Court  of 
Appeals  of  Kentucky,  in  the  case  of  Bowm  v. 
Jutland,  8  B.  Hon. ,  282,  that  where  land  along 
the  river  bank  In  a  town  had  been  laid  out  and 
dedicated  by  the  proprietor  tor  a  public  street, 
that  the  dedication  for  that  purpose  carried  with 
It,  as  a  necessary  Incident,  the  rl^t  In  tbe  pub- 
lic to  build  wharves  and  charga  wharfs^  toi 
Ihe  use  theieof ,  to  tbe  exclusion  of  the  onginal 
proprietor  and  his  allenee-i  of  any  private  right 
of  the  same  character. 

To  tbe  same  eUcct  la  the  Judgment  of  the     [687] 
tme  court  in  Ifewport  v.  Tagior,  16  B.  Hon., 
69&-S04. 

Tailona  conslderetiona,  however,  arc  urged 
upon  us  in  argument  In  support  ot  the  appel- 
luits*  claim,  which,  so  far  as  we  deem  impor- 
tant and  the  Ibnils  of  this  opinion  will  permit, 
we  will  now  notice  in  order: 

1.  It  Is  urged  that  the  cons&uctlon  of  the 
rights  of  tbe  partiea  which  deprives  the  claim- 
ants, under  Kotley  Toung  and  Oreenleaf,  of 
the  rights  of  whariage  opposite  their  propMty, 
on  tbe  nortli  aide  ot  Water  Street,  In  effect, 
gives  to  the  United  Btatee  the  entire  water  front 
on  the  Potomac  lUver,  without  an  equivalent, 
and  thua  violate*  that  equality  In  the  dlvirion 
which  was  eztnessly  stipulated  for  In  Notley 
Young's  deed  to  Beall  and  Oantt. 

But  there  is  DO  dispute  as  lo  the  dl virion  that 
WM  acttially  made;  and  each  party  received, 
so  far  as  the  conveyancea  are  oonoemed,  pro 
dsely  what  he  agreed  to  take  and  was  tati^ed 
with.  Tbe  tuppoeed  ittequality  arises  from  a 
construction  of  law  upon  ute  transactioo,  aa  it 
is  admitted  or  proved  to  have  taken  place,  and 
Its  legal  effect  Is  not  dependent  upon  its  actual 
results.  The  dlvirioa  which,  it  was  agreed, 
should  be  fair  and  eqnal,  waa  ot  the  lots  Into 
which  tbe  lands  sbotud  be  IM  off;  the  grantor 
was  to  receive  back  anv  lands  not  eo  lidd  oB; 
and  the  streets  wen  to  be  the  property  of  tbe 
United  Slates  and,  of  course,  with  whatever 
appurtenant  rights  belonged  to  fbem  ss  streets, 
or  to  the  land  over  which  they  were  laid  out. 

2.  ItiBinsisted,however,  that  the  conlempora 
noons  construction  put  by  the  parties  Inem- 
selvee  upon  their  own  acts,  reqtilres  a  different 
conclusion. 

It  Is  impracticable  to  refer  spedflcallylothe 
numerous  letteis,  maps,  plans,  documents  and 
records  of  different  doKTlptione,  which  the  dili- 
gent teeearch  of  counsel  on  both  sides  has  com- 
piled and  placed  in  the  record  of  these  cases,  ai 
throwing  light  oo  tbe  history  of  tbe  transaction 
and  as  evidence  of  the  views  of  the  actors  b  it 
We  can  notice  but  a  few  with  the  general  re- 
mark that  acarefulcooBideratlonotevenihing  pma-^ 
bearing  on  the  point  lo  which  our  attention  has  '  '"*' ' 
been  called,  has  failed  to  satiatT  as  that  the 
conclusion  reached,  as  the  legal  effect  of  the 
documents  of  title,  is  tnmnirintn-l  with  the  act- 
ual Intention*  of  tbe  parties. 

In  a  letter  lo  the  Prerident,  erplalnlng  their 
regulations  of  July  20,179S,  thecommisslonet* 
distinctly  tay  that,  "No  wbarres,  except  by 
the  public,  can  be  erected  on  the  water*  oiqio- 
rite  the  public  appropriations,  or  on  the  street* 
at  right  angle*  with  tbe  water;"  and  that  it  la 
"  proprietors  of  property  lying  on  the  water" 
that  are  to  be  permitted  lo  huQd  wharves.  It 
is  poaalble,  indeed,  thai  the  oommisalonen  did 
not  at  that  time  contem|data  that  a  Unet  Ud  out 
107i 
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along  Ote  nurglD  of  the  rirer,  m  Water  Street 
wai,  would  be  on  the  nme  footing  with  what 
ihej  deemed  to  be  public  •ppropriations.aod  yet 
th^  ia  nothing  in  tbetr  communlcatloD  Inooo- 
aiMent  with  that  resnlt,  and  the  idea  U  devty 
embraced  In  H  when  we  apply  the  deddon  in 
the  Van  Ifm  Oat  totta  temu. 
And  their  MJew  to  that  effect  ii  atron^j  im- 

Cin  what  tbOT  wrote  to  Jamea  Bany  on 
her  6,  ITWt.  He  bad  written  to  them,  eaj- 
inc  that,  "  Ae  Georgia  ATenue  meett  the  water 
at8d  Street  and  can  only  begin  again  at  the 
other  aide  of  the  water,  I  request  peimlasion  to 
erect  ti  More  or  buDdiogs,  agceeeably  to  the  r«e- 
ulationa  of  the  water  property  of  aqnare  Til, 
without  adTerdng  to  the  Imaguwy  direction  of 
Georgia  ATenue.  which  rune  across  my  wharf 
and  would  totaQy  render  nseleaa  lald  wharf." 
ThecconinlHlonaareplied.ssylng:  "Wethink 
with  TOn  that  an  imaginary  oontinuatioii  of 
Georgia  Avenne  throagh  a  condderable  depth 
of  tide-water,  thereby  cacUng  ofl  the  water  priv- 
il(^  (d  square  771  to  wharf  to  the  channel,  too 
sbsord  10  form  a  part  of  the  plan  of  the  City 
of  Waahinglon;  that  it  never  was  a  part  of  the 
plan  (bat  such  streets  should  be  continned 
throu^  the  water,  and  that  your  purchase  in 
square  771  slvesa  perfect  right  to  wharf  to  any 
extent  In  front  or  south  of  the  proper^  pur- 
chased by  you,  not  Inlurious  to  navipmon, 
and  to  erect  buildings  tuereupon,  agreeably  to 
the  regulations." 

It  Is  plainly  to  be  faiferred  from  this,  that  If, 
as  was  the  case  of  Water  Street,  the  street  was 
laid  down  on  the  map,  a*  tt  coutlnuauB  street, 
abutting  on  the  rlTer,  aitd  called  for  as  the  south 
bounds]^  of  the  lots  fronting  on  it,  it  would 
bare  been  rerarded  by  them  aa  fonning  part 
of  the  plan  olT  the  dtj,  therein  cutting  St  the 
water  prifilem  from  the  lota  between  which 
and  the  rirer It  Intervened. 

But  on  June  EC,  1798,  the  commissionerB  had 
occasion  to  declare  themselves  explicitly  on  the 
very  point,  In  a  letter  to  Nicholas  King  of  that 
date,  in  answer  to  an  inquiry  from  him  in  be- 
half of  Robert  Peter,  requesUng  to  know  the 
exleot  of  wharflng  and  water  privilege  at- 
tached to  what  was  called  water  lots  and  as- 
sifted  to  him  on  division.  They  replied  as 
,   follows: 

"  Sir:  We  are  favored  with  yours  of  the  SUA 
ln«taDt,io  behalfof  Hr.Peter.  WhentheCom- 
niissionera  have  proceeded  to  divide  a  square 
with  a  city  propnetor,  whether  water  or  other 


Iiertsins  to  the  several  courts  of  Uie  Slate  and 
the  United  Siaiea  to  determine  upon  the  right* 
which  such  division  may  give.  Any  decision 
by  us  on  the  subiectwouldbeextTaludicialand 
niigatot?.  01  this,  no  doubt  Hr.  Peter,  if  ap- 
plied to,  would  have  Informed  jou. 

With  respect  to  souare  Mo.  Z2.  we  do  not  con. 
ceive  thai  it  is  entitled  to  any  water  privilege, 
as  a  street  Intervene!!  bctvccii  it  and  tne  water; 
but  as  there  Is  Komc  high  ground  between  Water 
Street  and  tlio  wiitcr,  we  have  no  objection  to 
laying  out  a  ne^^'  stjuarc  between  Water  Street 
and  the  chanucl,  and  divide  si'ch  square  when 
laid  out,  HO  as  to  moke  it  as  benafldal  to  Hr. 
Peter  and  the  public  aa  circumstances  will  ad- 


mit" 


the  commlsaionen  on  January  S4,17M,  is  relied 
on  aa  showing  the  rule  acted  upon  in  cases  like 
the  present.  The  commissioners,  it  is  staled  in 
the  record  of  their  proceedings  of  that  date,  sold 
to  Templeman  nine  lots  In  square  No.  8,  and 
delivered  him  a  certificate  with  the  follovini 
Indorsement  theieon:  "  It  Is  the  inientioD  d 
this  sale  that  the  ground  across  the  street  next  to  -gtyr 
the  water,  with  the  priviWe  of  wharfing  be-  ' 
yond  the  street  in  front  and  of  the  breadth  d 
the  lots,  pass  with  than  agreeably  to  the  genenl 
Ideainsunilarlnstances."  OnJanuary IS,  17%. 
the  commissionen,  It  is  recited  in  the*  same  rec- 
ord of  that  date,  executed  a  deed  to  Templemut 
of  the  lots  named,  "Together  with  all  the  lud 
in  front  from  £7th  Street  to  River  PolomK. 
with  all  rights  of  wharflng  thereon,  whichdeed 
is  given  by  the  request  of  Hr.  Touplcmao  is 
lieu  of  one  dated  the  third  instant,  with  the  ad- 
dition of  lot  18,  in  eauare  No.  8.  and  the  watf  r 
Srivilege  in  front  of  the  lots  conveircd  in  Sq. 
[o.  8,  the  former  deed  having  been  fiivt  given 
up  end  canceled."  It  will  beobserved  that  this 
Is  open  to  the  construction  that  the  wharfs^ 
privily  is  appurtenant,  not  to  the  lots  in  square 
No.  8,  but  to  the  land  sold  with  them  onllvcop- 
posite  side  of  the  street,  and  extending  ihenoe 
to  the  Potomac  River,  and  which,  of  couise.  is 
riparian  property. 

There  was,  in  fact,  no  contemporair  agtn- 
ment  of  oplmon  on  the  subject.  On  the  ron- 
trary,  there  was  diversity  of  view  and  conllk^ 
of  interest  from  the  beginning.  Twiotis  iiue^ 
tions  arose  relating  to  the  mode  in  which  tlie 
privilege  of  buildinr  wharves  should  be  exer- 
cised by  those  entitled  to  it.  aa  well  as  to  what 
constituted  water  lots,  to  which  such  privilege 
belonged,  and  some  of  them  weie  left  undecifl' 
ed.  On  some  of  these,  the  opinion  of  Cbailes 
Lee,  Attorney-General,  was  taken  on  Jannaij'T, 
1799;  some  were  invesUgated  and  reported  upoo 
by  a  committee  of  the  House  of  RepresontaiiTH 
on  Aprils,  1809;  somewerediscu^ed  b\' Atior- 
ney-Oeneral  Breckenri'ge  in  an  opinion  doted 
April  5, 1806;  the  very  malterof  wharflngpriv- 
ileges  was  the  subject  of  an  oranion  by  Hi. 
Wm,  then  Attorney-General,  July  8,  1818,  in 
which  he  expressed  doubts  as  to  the  powa  of 
the  commisEioners  to  adopt  the  wharf  regula- 
tion of  July  20, 1T95.  The  whole  subject  bsd 
been  presented  In  a  very  Interesting  mancer. 
from  the  point  of  view  opposed  to  that  ex- 
pressed 1:^  the  commisdoners,  but  showing  thai 
difierencesof  opinion  existed,  by  Nicholas  Sine,  iMl 
in  a  letter  to  the  President  dated  S^ember  u, 
1808,  and  printed  in  Burch's  Digest,  331.  la 
that  communication  lie  attribnied  the  doubt 
and  nncenain^  in  which  the  matter  wis  in- 
volved, to  the  action  of  the  oommisdonen.  "In 
laying  off  the  city,"  be  says,  "  tb^  sbq^ied.  s> 
bw>re  observed,  on  the  bank  of  the  river,  stdd 
the  lots  on  the  high  ground  with  •  waltf  privi- 
lege, without  dedninc  either  what  the  |»ivtlege 
is,  or  the  extent  or  direction  in  which  the  par 
chasers  were  to  wharf  and  improve." 

8.  A  spedal  ground  is  maintained  in  bdnlt 
of  the  claim  under  lot  IS  In  square  6M  derive.! 
from  Greenleaf. 

On  December  S4,  1798,  the  comminioMr. 
made  a  contract  in  writing  with  Horria  and 
Qreenleaf  for  the  sale  and  conveyance  of  6.0(0 
lots,  4,S00  to  He  southwest  (rfHassacbuaetts  An- 
nue.  and  of  them  Horria  and  Greenleaf  wtR  la 
10»  U& 
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have  the  part  of  the  cit;  In  Notle;  Young's  buid. 
B7  tliia  contract,  MoiriB  and  Green lenfirere  ex- 
cluded from  selecting  water  ]nta,  but  witli  tliU 
prbviso;  "Provided, audit  isherebyagrced  b; 
and  belweeD  tlie  pnrllei  to  these  presents,  tbnt 
the  nid  Robert  Morris  and  James  Greenleof 
are  entitled  to  the  lots  Id  Nollej  Young's  land, 
■nd  of  course  to  the  privileges  of  vrbarflng  an- 
DCned  Uiereto,  and  Itiat  lots  ndjoining  the  canal 
■re  not  reckoned  water  lots." 

From  ibi»  it  Is  sought  to  draw  the  Inference 
that  the  lots  In  Notlev  Young's  land  framing 
on  the  north  side  of  Wnlcr  Street,  have  the  ep' 
puTtcnant  ivharflog  privileges  claimed.  But 
there  is  no  sufllcient  f oundstioa  for  this  conclu- 
Even  if  it  were  proper 


.  itgnuit,  madeineie- 
cniioD  of  it — which,  we  have  seco,  on  the  au- 
thority of  the  case  of  Van  Ness,  we  are  not  at 
Ubertj  to  do— still,  there  is  nothing  to  identify 

Suaie  B04  as  a  water  lot  out  of  the  property  of 
Dtley  Young.  On  October  18, 1704,  as  baa 
been  stated,  the  commissioners  tnnsferred  to 
Oreenteaf ,  Horrii  cooKntiDg,  by  certificMe,  857 
of  tlMMlots.lncludiiigtheoDe  in  question;  and 
tt  mar  be  Uial  many  of  them  were  water  lots, 
bat  which  of  them  were  is  U>  be  detennined  by 
I  the  actual  facts  as  to  each,  sod  not  bv  any  gen- 
tnl  description.  There  were  lots,  in  liottey 
Yotmg's  hud  as  laid  out,  which  answered  the 
description,  without  reference  to  thf'W  lying  on 
the  oorlli  side  of  Water  Street. 

That  there  was,  on  the  original  plan  of  the 
d^and  in  the  division  mode  oetween  the  orig- 
inal proprietors  and  the  United  States,  a  cUsu- 
fication  of  the  scjnaresand  lots  into  "water  lots," 
with  riparian  pnvilcges,  and  the  rest  which  were 
not,  admits  of  no  dispute.  Theexact  nature  of 
the  difference  la  well  pointed  out  in  a  very  elab- 
orate report  made  May  25. 1848,  to  the  common 
council  of  the  city,  by  a  committee  appointed 
10  Investigate  the  subject,  and  their  conclusions 
on  the  pomt  seem  to  ua  supported  by  the  rec- 
ords and  documents  of  the  time.  They  say: 
"Squares  in  the  water  with  water  lots  were  lud 
off  by  the  commissioners  and  divided  wiUi  the 
proprietors  on  the  navigable  wateraof  the  east- 
em  branch,  Potomac,  and  Rock  Oeek.  Water 
lots  were  defined  by  metes  and  bounds  on  three 
•idea,  and  were  estimated  originally  in  die  di- 
Ttaion,  sioco  In  sales,  and  now  for  assessment 
by  tbe  front  foot."  "  "  •  "On  the  plan  of 
the  city  all  the  streets  are  delineated  andall  the 
property  laid  off.    Every  owner  of  a  lot  tn  the 


ICT  boundary,  tbe  deed  say*  so,  and  ho  has  a 
rigbt  (o  whuf  out  Into  the  river;  ifltisbpund- 
ed  on  all  sides  by  the  land  he  baa  no  such  right, 
ibe  right  to  a  wharf  belonging  only  to  una 
booDded  by  the  water." 

If  then  are  any  individual  cases  that  are  ex- 
ceptioos  io  Ibeae  statements,  nevertheless  their 
geoenl  accuracy  we  consider  well  establiahed, 
and  Uwt  tbey  ruanlfest  the  original  Intention  of 
tbe  partief  to  tbe  transaction.  Disputes  un- 
doubtedly arose,  tome  quite  early,  not  so  much 
aa  10  what  rigbts  belonged  to  water  lots,  nor 
M  to  what  properly  constituted  a  water  lot, 
bat.  Id  r^ard  to  puticular  localities,  whether 
thai  charartw  attached  to  Individual  aquares 
and  Iota.  In  part,  at  leut,  tbe  uncertainty  arose 


scripiioo  and  of  designed  departures  from  the 
pku,  seem  to  have  been  made.  It  is  also  tnie, 
we  think,  tliat  mistakes  arose,  aa  perhaps  in  the 
very  cnse  of  the  lots  on  the  north  side  of  Water 
Street,  owing  to  the  fact  that  the  street  eilRted 
only  on  paper,  and  for  alongtlme remained  an 
nnexccuted  project,  properly  appearing  to  be 
riparian,  because  lying  on  the  water's  edge, 
which,  when  the  street  was  actually  made,  had 
lost  its  river  front.  Tbey  were  thought  to  be 
water  lots,  because  app«u1ng  to  be  so  in  fact; 
but  were  not  so  in  law,  because  they  were 
bounded  by  the  street  and  not  by  tbe  river, 

4.  Tbe  plaintiffs  rely  upon  Ihedecision  of  tbe 
former  Circuit  Ctourt  for  this  District  in  the 
case  of  Canai  Co.  v.  Union  Bk.,  5  Cranch  {C. 
C),  B09,  decided  tn  1B38,  The  question  in  that 
case  wa^  whether  the  owner  of  lots  In  tbe  City 
of  WaabiogtoD,  lying  01  "    "   "     '    


Utled  b 


Rock  Creek,  1 
apensation  for  a  wharf  and  water 
Ich  had  been  condemned  for  the 
le  canal  company.  Itwaa  contended  on 
bebaU  of  the  latter  that  tbe  owner  of  the  lots 
never  bad  any  water  privilege  as  appurtenant 
to  them,  because  they  were  cut  oft  from  tbe 
creek  by  S8tb  Street  west,  and  as  the  streets  be- 
longed to  the  United  States,  the  water  privilege 
belonged  to  it  also.  It  appeared  that  Harbsucb, 
the  owner,  had  built,  ■nainteined  and  used  a 
wharf,  in  connection  with  the  premises,  for 
thir^  years  without  interraptloni  and  that  no 
part  of  the  bank  of  the  creek  and  no  dry  lan< 
lay  west  of  the  street,  one  half  of  which  was  In 
the  creek.  It  also  appeared  that  he  had  bought 
from  the  United  Stales,  to  whom  the  lots  had 
been  allotted  in  the  division  of  the  square  be- 
tween the  public  and  the  original  proprietor, 
but  the  terms  of  the  conveyance  from  th^Unit- 
ed  States  to  Harbangh  arc  not  staled.  It  was 
argued  fo'  the  owner  that  the  strceta  were  con- 
veyed to  tlie  United  States  only  as  highways, 
and  did  not  deprive  the  riparian  proprietors  of 
their  water  rights,  and  reference  was  made  to 
Nicholas  Kinifs  letter  In  Burch's  Digest,  to  the 
wharf  regulaaont  of  the  commissioners  in  ITOS, 
and  to  the  Haiyland  Act  of  1791.  ch.  4S,  sec- 
tion 12.  The  court.  It  is  stated,  held  that  tbe 
title  of  Harbaugh  to  his  wharf  was  good  against 
the  United  States,  claiming  under  aprivate  cit- 
izen (R.  Peter),  theoriginal  proprietor,  but  gave 
no  reasons  for  its  opinion.  No  allusion  was 
made  by  coonsel  or  court  to  the  case  of  Van 
NeM  V,  Magor,  etc.,  ef  Weuhington,  4  Pet,  282, 
which  had  been  decided  In  1680,  and  In  which 
tbe  only  point,  in  behalf  of  the  prevailing  party 
made  by  counsel  in  the  case  In  tbe  Circuit  Court, 
had  bc^  ruled  the  other  way.  Portbatrcasoo, 
tbe  judgment  cannot  be  considered  as  evidence 
of  the  law  of  this  District  upon  the  question  in- 
volved. 

The  question  of  wharfage  bad  been  before 
the  same  court  in  another  form  in  182B,  in  the 


for  a  mandamv*  to  compel  the  corporatloc 
make  regulations  prescribing  the  manner  of 
erecting  privaW  wharves  within  the  limits  of 
the  city:  the  showing  in  support  of  the  motioB 
(or  the  rule  being  that  the  relator  was  tbe  pur- 
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to  the  plan  and  coDstruction  of  the  wbL.., 

wMch  thejr  bod  refuMd.  Hr.  Vsllach,  for  tlie 
corporation,  uxoed  that  the  power  of  the  cor- 
[foratioD  over  ^  anbject  was  within  Its  discre- 
tion, which  the  court  would  not  control.  Mr. 
Jones,  on  the  same  side,  referred  to  the  opinion 
of  N.  King,  in  Burch'B  Digest,  ar^ed  that  It 
appertained  to  the  courts  of  the  several  States 
and  of  the  United  Stales  to  determine  upon 
these  rights,  and  contended  tliat  the  power  of 
the  conunl^oners  upon  the  subject  ceased  to 
exist  bj  the  aasuniption  of  JuriBdlctloD  bv  Con- 
gress, February  S7, 1801,  i  Stat,  at  L.,  108,  the 
power  given  to  the  corporation  being  onlj  to 
regulate  the  manner  of  erecting  private  wh  arvea , 
not  to  limit  theextent  of  them,  or  to  interfere 
with  the  ri^ts  of  owners  of  the  land  adjoining 
the  river.  The  court  refused  the  majuiamui, 
It  Is  said  In  the  report,  for  the  reasons  staled  in 
the  amiment  of  Mr.  Jones  and  Mr.  Wallach. 

0.  The  decision  lust  referred  to,  in  the  case 
of  Kennedys  application  for  a  nundamui.  es- 
plsinSiprobablj.some  subsequent  action  of  the 
corporate  authorities  on  the  subject  of  wharf- 
age, on  which  the  appellants  rely  as  evidence 
and  conflrmstiOD  of  their  claims.  One  of  the 
practical  difficulties  experienced  in  the  matter 
of  building  wharves  arose  from  the  fact  tltat 

[695]  conflicts  between  nrivBle  clBlmnnls,  and  with 
acknowledged  public  rights  at  the  termination 
of  streets  upon  the  river,  would  exist.  If  the 
wharf  rights  were  extended  to  the  channel  be- 
tween lines  prolonged  from  the  sides  of  the  lots. 
This  followed  poruy  because  the  general  course 
of  tlie  channel,  measured  by  its  cLord,  was  less 
by  about  280  feet  than  that  of  the  shore  line, 
and  because  the  streeta  leading  to  the  river  were 
not  parallel  with  the  line  of  the  lots.  If  any 
svHlem  of  Improvement,  public  and  private, 
■lioula  be  adopted,  it  would  require  an  adjust- 
ment of  these  conflicts,  and  the  subject  be^me 
a  natter  of  discussion  In  the  municipal  govem- 
roent  and  in  the  public  press.  On  April  2, 1885, 
William  Elliott,  the  surveyor  of  the  city,  made 
a  report  on  the  subject  to  the  mayor  and  corpo- 
ration. In  this  report,  he  reviewed  the  history 
of  the  subject  from  Uie  beginning,  anr^  con- 
cluded as  follows;  ( 

"Therefore,  from  the  foregoing  authoiltlea 
and  arguments  the  following  facta  are  clearly 
deducible; 

1.  That  the  channels  of  navigable  rivers  of 
the  United  Stales  cannot  be  obstructed; 

2.  That  the  openings  for  the  east  and  west 
streets,  lying  on  the  Potomac  lUver  and  Rock 
Creek,  most  not  be  interrupted  but  must  be  ca^ 
ried  to  the  channel  In  straight  lines;  and  the 
openings  for  the  north  and  south  atreels,  facing 
on  the  Anacofitia  River,  must  also  be  left  free 
to  the  channel; 

8.  That  [he  power  to  rmilate  the  docks, 
wliarves,  ete.,  U  vested  in  the  Corporation  of 
Washington  and  the  agents  they  nlay  appoint; 

4.  That  no  water  privilege  was  n>ecined  or 
«old  with  the  squares  or  lota,  and  that  Water 
Street  was  laid  down  on  the  plans  of  the  city 
«xhlbited  at  the  sales,  and  would  appear  to  be 
the  bounds  of  the  loia  and  tquares  minting  the 


rUhta  In  the  corporation,  the  following  syHtaa 
of  wharves  and  docks  Is  respectfuUv  tahmiucd 
for  oonsldentlon: 

1.  Let  Wat«r  Street  be  laid  down  oonform- 
ablj  to  the  pUn  of  the  City; 

2.  Let  openings  of  the  streets  be  prol<Higtd  10 
the  channel,  and  in  theee  openings,  extoidiiig 
from  Water  Street  to  the  channel,  let  whams 
be  built  upon  piers;  1 

S.  Let  docka  be  formed  in  front  of  the 
squares. 

The  result  of  this  iy^um  would  be  that  all 
the  wharves  and  docks  would  belong  to  the  City 
of  Wasbtneton;  that  steamboeM  md  other  t<4- 
ecls  would liave  deep  water  and  suffici«it  room 
to  lie  at  the  end  of  the  wharves  or  pieis,  ani 
small  craft  and  boats  in  the  docks;  the  cnnvnt 
of  the  river  would  not  be  Interrupted,  f  nd  Hie 
water  would  flow  freely  under  the  wharves,  tnil 
prevent  the  accumnlauon  of  filth,  the  mum  of 
disease;  and  the  whole  syvtem  would  be  per- 
fectly conformable  to  the  original  plan  ot  ihe 
city  OS  laid  down  by  the  cortunissionei^. 

Although  I  consider  the  above  plan  ibe  Wfi, 
and  ought  to  have  been  adopted  at  the  com 
mencement  ot  the  city,  yet,  having  underetocil 
that  at  the  sale  of  the  lotsfacing  the  riven  tLere 
was  an  implied  water  privilege  sold  at  the  aanx 
time,  though  neilhtr  txpnutd  tu>r  d^ftnei,  thn 
therefore  would  require  that  the  spaces  in  fruii 
of  the  squares  extending  to  the  channel  ^oohi 
be  considered  as  mitar  priviltgt*;  and  that  oprii- 
ings  left  for  the  streets  to  the  channel  should  be 
considered  as  docks,  and  belonging  to  the  pub- 
lic; also  that  the  spaces  Is  front  of  the  inter- 
section of  streeta  facing  the  riven  or  any  oiber 
not  faciug  private  property  should  be  consid- 
ered as  belonging  to  the  public,  oo  which  puti- 
lie  wharves  or  docks  may  be  built 

A  section  of  the  last  proposed  plan  mav '~ 

en  at  surveyor's  office.*' 

Accordingly,  the  surveyor  submitted  •  msp 
showing  his  plan,  upon  tOB  second  byi>otiiesi). 
tliat  the  lots  facing  Water  Street  were  entitlnl 
to  be  recognized  as  having  wharflng  privikgta, 
in  which  he  exhibited  thM  street  as  one  liUD- 
dred  feet  wide  in  the  narrowest  part. 

On  July  IS,  183S,  the  foUowmg  reaohitioB 
was  considered  in  the  board  of  common  coun- 
cil of  the  City  of  Washington: 

"Jiaoived,  That  the  <^rporatkHi  of  W^- 
_igton  never  has  admitted  and  cannot,  witlioui 
Injury  to  the  general  interests  of  the  city,  ad- 
mit, the  existence  of  '  water  rights  of  individ- 
uals'between  the  Potomac  Bridge  and  the  An- 
acoetia,  and  therefore  it  is  inexpedient  to  adopt 
an/  plan  which  can  be  construed  into  on  td- 
misslon  of  such  rights,  or  to  consider  any  prop- 
osition which  claims  such  admission." 

This  reaoiution  was  indefinitely  posQKHwd  tiy 
a  majority  of  one  vote. 

Peter  Force,  a  member  of  the  council,  wcD 
known  In  the  public  histoiy  of  this  city  asd 
country,  by  pennisdon,  entered  on  the  joorail 
the  reasons  for  his  dissent.  These  teaaom  were, 
briefly,  that  Water  Street  belonged  to  the  CnH- 
ed  Slates;  that  In  the  original  plan  of  the  dty  and 
dlvidon  and  sale  of  aquaies  and  lota,  thoKeoly 
were  recognized  u  water  lots  whidi  wen  laid 
oft  running  to  the  channels  of  Rock  Cretk,  the 
Potomac  River  and  the  eastern  tvanch,  rcsperi- 
Ivdy,  aU  of  which,  on  that  account,  were  soU 
\xj  the  front  foot,  while  all  the  othen  woe  bid 
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oil,  bounded  by  atreeU  and  aTenues,  without 
any  mler  priVilegw,  and  w«re  aoia  by  the 
aqnare  foot;  and,  among  otben,  that  the  motion 
forlndoOnHepoatponementoftheretolntloDhad 
been  carried  t^  toe  vote  of  a  member  who  had 
a  direct  persona]  and  pecuniarr  inlerett  In  the 
aaeertion  of  a  private  right  involTed  In  the  rea- 
olntion  agalnat  that  of  tba  public. 

In  tbe  meantlnw  the  diacunlon  waa  trana* 
f  erred  to  tbe  new^Mpera,  Hr.  Force  repreaent- 
Ing  one  aide  of  the  oontroverBy,  and  the  majat, 
Hr.  Wmiam  A.  Bradler,  tbe  other. 

Nothlnc  Important  aeems  to  have  been  done 
bj  the  COT  council  untQ  Tebruarj  93,  188B, 
whoi  tbe  lollowlng  reflolutlona  were  adopted, 
and  were  approved  by  Iba  Pmidant  of  the 
United  Statei; 

"  Besolntiou  in  relation  to  the  manner  In  which 
wharvM  eball  be  laid  out  and  constructed 
on  the  Potomac  River. 

fiMOlMd,  ^^  That  the  plan  No.  9,  prepared 
b7  the  late  William  Elliott,  in  eighteen  bun^ 
died  and  thlrtf^ve,  while  aurvejor  of  tbe  CiW 
of  Waahlngton,  regulating  tbe  manner  In  wh[<A ' 
wharvea  on  the  Potomac,  from  the  bridge  to  T 
Street  south,  and  the  plan  of  Water  Street,  shall 
be  laid  out,  be,  and  the  aame  la,  adopted  aa  the 
plan  to  be  hereafter  followed  In  lav&g  ont  the 
wbarraa  and  tbe  atreeta  on  tbe  sala  river;  Pro- 
tided,  Tbe  approbation  of  tbe  Preaident  of  the 
United  SUtes  M  obtained  thereto. 

Rnolted,  alio.  That  the  wharves  hereafter  to 
be  conatructed  between  tbe  points  specified  In 
the  said  plan  ahall  be  so  built  as  to  allow  the 


raU  mnning  tbe  whole  distance  on  tbe  water 
line  of  Water  Street." 

But  these  resolutions  decide  DOthlng  as  to 
the  risht,  even  if  the  corporate  authontles  of 
Wasbuigton  wore  compeUnt  to  do  so,  which 
Ihey  were  not.  Tbe  resolutlone  are  not,  bow- 
ever,  even  a  recognition  of  the  existence  of  any 
private  right  of  wharflng,  attached  to  the  own- 
enblp  of  Iota  fronting  on  tbe  north  aide  of 
Water  Street  Atthemoei  theyrecoKniMtbHt 
there  maj  be  such  righla.  In  point  of  law,  they 
merely  regulate  tbe  mode  la  which  the  right 
shall  M  ezerdud,  whether  private  or  public, 
leaving  the  question  of  title,  in  each  case,  to  be 
Judicially  decided;  for  that  was  tbe  extent  of 
the  Jurisdiction  which  tbe  Corporation  of  Wash- 
iogtOD  had  over  the  subject 

To  notice  further  the  many  it«ms  of  evidence 
which  are  contained  in  tbe  record  and  have 
been  referred  to  by  counsel,  In  learned  and  la- 
borious arguments,  would  prolong  this  opin- 
ion to  an  noneceasarr  and  inexcusable  length. 
Enough  baa  been  said  to  show  that  the  rights 
of  the  partita  reapecttvel;  stand  upon  the  legal 
«ffect  of  tbe  original  documents  of  title.  Ac- 
cording to  them,  as  we  have  shown  and  now 
decide,  the  riparian  rlfhta  claimed  bj  the  sp- 
pelbmta,  which  origbially  were  i^partenant  to 
tbe  land  of  Notley  Young  t^  virtue  of  ita  ad- 
joining tbe  Potomac  River,  passed  to  the  Unit* 
«d  Siaica  bj  the  convevaoce  which  veaied  in 
then)  the  ownenb^  of  the  land  on  which  Water 
Street  was  laid  out  and  has  been  built 

nt  dterm  hdom,  Atr^ort.  wo* right,  <mdUU 
aecerdiitfit]!  ^fimid. 

Tioeoagj.   Ast; 

Janui  H.  KoK«aoer>  Qsrk,  Sup.  OonrtU.  S. 

iM  r.  & 


Orar  and  m^elf  do  not  agree  with  the  Jodg- 
ment  of  the  oouit. 

We  concur  in  nearly  all  that  la  aald  in  the  .aoni 
opinion  and  In  tbe  general  proposition  that  t<»*"J 
where  a  town  lot  orother  land  Is  bounded  on  a 
street  or  road  or  other  hiehway,  the  fee  to  which 
la  in  some  other  person  than  tbe  lot  owner,  his 
right*  aa  a  land  ownerdo  not  extend  beyond  the 
SQeet,  and  In  case  the  eticet  occupies  the  bank 
of  a  river  or  other  water  way,  no  riparian  rights 
attach  to  tbe  lot  or  its  owner.  But  we  think  tbe 
court  baa  oied  In  the  application  of  this  doc- 
trine to  tbe  present  caae  t^  falling  to  give  due 
weight  to  one  or  two  ocnuiderations  which  we 
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owner,  In  fee  sim^,  of  that  port  of  the  land  on 
which  Washington  City  was  laid  out.  which  lu- 
<dndes  the  foewt  in  quo,  and  there  is  no  question 
that  this  ownerahip  Included  the  right  to  erect 
wharves  on  it  on  the  Potomac  River  where  tbe 
wharf  now  In  contest  is  constructed.  In  pnr- 
of  the  Bcheme  by  which  a  city  with 


streets,  as  well  aa  of  sucb  squares  as  were  to  be 
reserved  for  public  uses,  wob  to  vest  In  tbe 
United  States.  Of  all  this  property,  after  that 
was  done,  there  was  to  be  a  fair  and  equal  di- 
Tlaion  between  Young  and  tbe  government,  and 

Young's  part  w"  "-  •■ ^  "  "-' ■* 

tbe  other  half  to 
the  President 

The  riparian  rights  of  land  owners  on  the 
Potomac  lUver  were  understood  at  that  time 
as  well  or  perhaps  better  than  they  are  now, 
and  tbe  value  attached  then,  and  especially  to 
the  right  to  construct  wharves,  is  shown  clearly 
by  the  record,  and  by  tbe  Act  of  the  Legislature 
of  Maryland  of  December  18, 1791,  dted  In  the 
beginning  of  the  court's  opinion.  It,  tbertt- 
fore,  could  not  have  escapd  attention  (U  the 
entire  water  way  of  theriverondtheri^t  of  ap- 
proach to  it  and  use  of  it.  In  regard  to  wharvea 
and  hmdlng-placea,  was  vested  exclusively  in 
the  United  States)  that  no  equal  division  was 


are  need  conveying  it  to  the  United  States  or 
dedicating  It  to  the  public.  It  cannot  be  suc- 
cessfully malntalnea  that  the  right  attaches  as 
appurteoont  to  tbe  street.  Tbe  uses  of  a  street 
and  of  a  wttarf  are  entirely  diSerent,  and  while 
a  dedication  of  a  street  to  public  use  may  not  be 
inconsistent  with  the  use  of  a  port  of  It  for  a 
landing-place,  it  caimot  be  sold  to  have,  as  ap- 
purtenantto  it,  aright  to  build  a  wharf  into  tbe 
river.  If  such  a  street  had  a  definite  width,  it 
must  happen  that  there  would,  by  reason  of  the 
Insular  curvature  of  the  river,  be  detached 
pieMa  of  land  between  It  and  the  water.  To 
whom  did  %\>is  land  belong,  unlesa  to  the  lot 
which  would  embrace  It  if  Its  lines  were  ex- 
tradedtolhewatert  And  If  tbe  lot  did  notem- 
bnce  It,  what  equal  dlviiion  of  this  valuable 
109t 
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it  was  the  duty  of  the  tnistees  to  divUe 

whole  land,  it  will  bepTcaomedthat  they  did  It 
and  that  this  was  their  mode  of  doing  it 

Tba  caaiaotDMTU-r.  Broad  St.  AMtaoiation, 
maaB.,iSZ,aDiBaaMDaj/v.WH»on,12SJ/laB^, 
SSQ,  aie  directly  tn  point  In  the  former  case, 
a  partition  was  made  under  which  the  parties 
claimed,  and  it  was  insisted  that  ceitain  flals, 
which  were  the  subject  of  the  contest,  did  not 
pass  u  appurtenant  to  a  what!  aUotted  to  one  of 
Iheparties,  because  both  the  wharf  and  the  Qnts 
were  land,  and  laod  cannot  pass  as  appurtenant 
to  land.  But  the  court  said  that,  though  the 
Hals  were  Dot  apeciflcallj  mentioned,  yet  the 
diii^of  the  commissioneTS  to  partition  them,  and 
iV.ea  relation  to  the  wharf,  which  could  not  be 
i;»eil  witliDut  passing  over  them,  led  to  the  fair 
inference  tiint  on  the  partition  they  were  f 
tended  to  pass  as  part  of  tie  wharf  property. 

3.  This  view  ia  confirmed  by  the  language  of 
Ibc  commissi onera,  nrhomadethe  division  with 
Young,  in  the  certificate  which  they  nivehim. 
Tliis  was  not  in  form  n  regular  deea  of  convey- 
iincG,  but  is  clearly  intend^  to  define  the  square 
or  lots  which  feU  to  him  in  the  division  and  to 
remit  him  for  his  ownership  to  his  original  tiUe, 
and  for  the  nature  of  that  ownership  to  the  sur- 
rounding clrcumetancee.  Taking  square  No. 
472,  one  of  those  now  in  controvetsv  the  cei^ 
lificate  says  (hat  "  The  whole  of  ss'.d  square 
Khnll  remain  to  the  said  NotJey  Toutjj,  agrei*- 1 
ablv  to  the  deed  of  trust  concerning  lands  in  the' 
sala  city."  Here  is  ■  plain  renusaioii  to  his 
original  title  and  right  which,  but  for  Water 
Street,  must  include  riparian  rights  also.  And 
iliough  this  certificate  U  accompanied  by  a  plat 
which  shows  Water  Street  as  IjW  between  the 
tquare  and  the  river,  we  are  not  able  to  see  that 


deofs  approval  for  the  public  uae;  and  by  pco- 
hibiting  the  erection  of  private  wlmrves  at  Ifae 
end  of  the  streets  at  light  angles  with  tlw  water, 
and  omitting  to  mentioD  tbe  shores  bp  the  aide 
of  other  streets,  clearly  implies  that  sncb  Aona 
are  not  covered  by  the  prohibition,  bat  are  tc 
be  treated  as  includedln  "the  private  proper^ 
on  the  w— -  " 


that  those  rights  were  allotted  to  the  govern- 
ment in  tbie  partition,  or  that  Toung  anywhere 
received  an  equivalent  for  those  rights,  unless 
he  obtained  it  by  this  statement,  that:  "  Tlie 
square  shall  remain  to  Touue  agreeably  to  the 
deed  of  trustmadeby  him."  Nosuch  deed  was 
executed  by  the  commissioners  to  purchasere  of 
lotH  from  the  United  States. 

This  view  of  the  matter  was  taken  by  Judge 
Cranch  in  the  case  of  the  Ckmai  Oo.  v.  Vnum 
Sk..  Q  Cranch  (C.C.).  009,  dedded  In  18S8,  and 
though  tbe  case  is  not  fully  argued  by  the  court, 
the  emincDt  ability  of  the  Judge  who  decided  it, 
and  his  well  know;n  accuracy  as  a  reporter,  and 
his  knowledge  of  the  local  laws  and  customs  of 
the  City  of  Washington,  entitle  it  to  very  great 
weight,  as  what  he  Intended  to  decide  is  quito 

The  careful  and  elaborate  letter  of  the  com- 
missioners to  the  President,  of  July  24, 1700, 
which  states  that  "  No  wharves,  except  t^  the 
public,  can  be  erected  on  tlie  waters  oppoalle  the 
public  appropriations,  or  on  the  streets  at  right 
aneles  with  the  waters;"  bntwitfareepecttothe 

iinvate  property  on  ttie  water,  laya  down  nga- 
ations  by  which  proprietors  of  proper^  lyug 
on  the  water  are  to  be  permitted  to  bnild 
wharves,  and  to  erect  waiehousea  thereon,  leav- 
ing spaces  at  certain  disttmcea  for  doae  atreeta, 
evidently  usee  tbe  words'  'public  appropriatioaa" 
as  distinct  from  "  streets,"  and  as  designating 
tbe  loto  and  squares  set  f^wrt  with  the  Preo^ 


of  1798,  between  tbe  commiesionera  and  tl 
that  the  latter  were  entitled  erf  coarse  U>  the 
privilege  of  wharfine  annexed  to  these  lota, 
while  not  evidence  of  a  contract  to  control  the 
terms  of  the  subsequent  more  formal  instm- 
ment,  is  of  weight  as  showing  what  at  that  time 
was  understood  to  be  included  in  a  description 
of  the  lots. 

When  to  this  we  add  that  no  Act  of  Ccmgres 
has  ever  asserted  ownerahip  of  these  whairves  or 
landing-places,  or  Uie  rights  da  ripsriao  owiin . 
while  the^  have  conferred  on  tbe  autboritia  <d 
the  restrict  tbe  power  of  r^ulatlng  wharves, 
private  and  pubhc,  we  are  forced  to  tbe  coo- 
elusion  that  these  rigbts  are  left  with  the  owner 
of  tbe  squares  certined  10  Notiey  Toung  En  the 
division  with  the  United  StateeL 

Jtfr.  JusfMS  Biwdlay  did  not  ait  in  these  casea. 

True  oop7-    Teat; 

James  H.  HaKenney,  Oeik,  Sop.  Cbmt,  V.  &. 


A.  AUSTIN  SMITH,  iV  te  Srr.. 
BAMUEL  C.  OREENHOW. 

(Bee  B.  C  Beponer^  ed..  l»»-en.l 


, >  rejoinder  IneOOCL  _ 

the  vaUdltfof  Uiat  law  aslmialriDKtlMobUca- 
uuu  of  a  oontno^aad  latocs  a  federal  qatMaa 
wfaidi  audiiniaea  tlie  ranoval  of  tbe  enmt  tnuD  a 
Biate  Oonrt  to  Uw  D.  B.  afeuttoaarc 


amount  iraater  than  |C ._ 

tbe  ease  stated  m  tbe  deolaiatlini,  and  It  eansot. 
tberefora,  Justitr  tbe  order  remBndmg>  tbe  oamaxa 
tbe  crronnd  that  the  matter  In  dilute  does  notei- 
oeedtbenm  or  vahie  of  tMKL 
IL  It  tbe  Oroult  Court  lud  found,  as  n 
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appeariB 
the  opinion  of  the  court 
Jfawt.  WniiwBoriJandfftjtwaissinM. 

for  plaintiff  in  error. 

ittun.  F.  a.  Sair.Att^Oen.  tf  Jirifi^ 
and  J.  A-mlAier  Smith,  for  defendant  in  enor. 

jwr.ft 
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Mr.  JvtHu  Katthewa  dellTered  tbe  opin- 
ton  of  the  court: 

A  writ  of  summotu  was  itsiied  out  of  the  Cir- 
cuit Court  of  the  City  of  lUchmond  by  ths 
ptij  ntilt  <"  WTO'",  whn  wim  plaintiff  bdow.a^lnit 
tbe  defeiidant.on  Hav  8,  1888,  wrvice  of  which 
wu  actaionledged  \j  tbe  defeDdaot  on  tbe 
mme  day.  The  writ  was  returnable  on  tbe  first 
Mondny  In  H&j,  which  wu  the  seventh  dav. 
On  that  day  the  plaiotiff  flled  his  declaration  in 
trespass,  li  et  armi*.  for  entering  npon  the 
prciDJsoE  of  the  plaintiff,  and  taking  and  carry- 
ing away  his  personal  property,  oonsislliig  of 
line  table  and  one  book-case,  with  the  books 
therein,  of  tbe  value  of  |100,  and  for  remaining 
iin  the  premises  of  the  plainllQ  for  a  long  time 
whereby  tbe  plaintiff  was  greatly  disturbeaand 
annoyed  in  ine  peaceable  possession  thereof. 
L«iDg  bis  place  oi  burineas,  and  iiindered  and 
prevented  from  csriTing  on  and  transacting  his 
lawful  and  necessary  analra  and  budness,  and 
for  other  wrongs  and  Injuries,  laving  the  dam- 
a^  therefor  at  ffi.OOO.  To  this  dec&ration  tbe 
ikrendant  fliedapieain  twr.  Justifying  the  al- 
leged trespasses,  by  setting  out  that  tbe  def  end- 
aui,  as  Treasurer  of  the  City  of  Ricbmood,  lev- 
ied upon  the  perGonal  property  mentioned,  in 
order  to  Kll  the  same,  in  satisfaction  of  certain 
t-iies  then  due  and  owing  from  the  plaintiff  to 
the  Matu  of  Virginia,  as  oy  law  It  was  bUduty 
to  do.  To  this  plea,  the  plaintiff  filed  a  repb- 
cnllon  alleging  a  previous  lender,  in  payment  of 
Kiid  taxes,  of  coupons  cut  from  bonos  issued  by 
the  Sifite  of  Virginia, under  ibe  authority  of  an 
Act  of  the  Qeneral  Assembly  of  that  Stale,  ap- 
V  roved  March  28,  1870,  said  coupons  being  by 
mat  law  rcceiv^le  In  payment  of  said  taxes; 
which,  however,  the  defendant  refused  to  ac- 
cept io  payment  thereof.  To  this  replication 
the  defendant  reiotaied  that,  by  the  Act  of  the 
Oeneral  Assembly  of  the  Stale  of  Virginia  of 
JanuaiT  36,  1882,  he  was  forbidden  to  receive 
tlie  sala  coupons  lendcred  In  payment  of  said 
uses;  and  lo  that  reminder  the  plaintiff  de- 
murred- All  these  various  pleadlDgs,  including 
the  declaration,  were  filed  on  the  same  day,  and 
on  that  day  the  plaintiff  also  flled  his  petition 
praying  for  the  removal  of  Ibe  suit  to  the  Circuit 
Court  of  the  United  States  for  tbe  Eastern  Db- 
ulct  of  Virginia,  on  tbe  ground  that  it  uoee  un- 
der tbe  Constitution  of  the  Doiicd  Slaiai.wUcb 
was  aocordinglydone.  Tbe  cause  was  docketed 
in  the  Circuit  Court,  and  on  September  4, 1888, 
It  wia,  on  motion  of  tlie  defendant  reiuandea 
*a  tbe  Circuit  Court  of  tbe  City  of  Richmond. 
To  reveiae  the  order  of  the  Circuit  Court  of  tbe 
United  Stales  remanding  the  cause  to  the  State 
Court,  this  writ  of  error  is  prosecuted. 

Tbe  ground  on  which  the  order  of  tbe  court 


thea 
to  Have  been  Ibat  no  federal  qneetion,  such  as  is 
aeceaaaij  to  omif eriurisdiction  In  Ibe  case  upon 
tbe  court!  of  fbe  United  l^lalee  appears  to  be 
oeceeMrily  Involved  in  the  issue  raised  by  the 
pleadfain.  In  Ibis  we  think  the  couK  erred. 
Tift  replication  allege*  thet  Ibe  conpons  tend- 
ered contained  an  expreM  promise,  as  required 
br  l>w,of  the  Slate  of  Virginia,  that  they  should 
be  received  in  payment  of  all  taxes  due  to  Ibe 
Stale.    Tbe  retolnder  is  that  the  Act  of  Jano- 

aM,lB82,  sobeequeotly  passed,  expressly  for- 
the  defendant  from  receiving  such  coupons 


denies  the  validity  of  that  law,  and  upon  the 
roooid  no  ground  of  its  invalidity  can  be  in- 
ferred, except  that  itisavolded  by  Qie  operation 
of  that  provision  of  the  CcHUlItuUon  of  tbe  ,,.-,■, 
United  States  which  forbids  any  State  from  Lviij 
paa^og  laws  which  impair  the  obligation  of 
contracts.  It,  therefore,  auffldently  appear*  up- 
on the  record  that  the  plalntifl's  case  arises  un- 
der the  Constitution  of  tbe  United  Slates, with- 
in tlie  rule  as  laid  down  in  Bridge  nvpn.T.Ho- 
boken  Co.,  1  Wall.,  llft-148  [88  U.  B.,  XVIL, 
571,  676], 

There  IS  a  gronnd  for  remanding  the  cause 
sugg^ted  by^  record,  but  not  auffldently  ap- 
parent to  Justify  us  In  resorting  to  It  to  support 
the  acUon  of  the  Circuit  Court.  The  value  of 
tlie  property  taken  is  slated  In  the  declaration 
to  be  but  |100,  although  tbe  damues  for  tbe 
alleged  trfspass  «ie  hJd  at  te.OOO.  The  petition 
for  removal  does  not  allege  the  sum  or  value  of 
tbe  matter  In  dispute  oiberwlse  than  by  tbe 
statement  of  tbe  amount  of  the  claim  for  dam- 
agea.  We  cannot,  of  course,  assume,  as  a  mat. 
ter  of  Uw,  that  the  amount  laid,  or  a  ](!ss 
amount  greater  than  $500,  is  not  recoverable 
upon  the  case  stated  in  thedeclaration,  and  can- 
not, !berefare,  justify  the  order  remanding  llie 
cause,  on  the  ground  that  the  matt«r  in  dispute 
doee  not  exceed  tbe  sum  or  value  of  $500.  But 
It  iLe  Circuit  Court  bad  found,  as  matter  of 
fact,  that  tbe  amount  of  damages  staled  In  the 
declaration  was  colorable  and  htid  been  laid  be. 
yoDd  the  amount  of  a  reasonable  expectsiion 
of  recovery,  for  the  purpose  of  creating  a  ciisc 
removable  under  tbe  Act  of  Congress,  so  thai, 
In  the  words  of  the  5th  section  of  the  Act  ot 
1876  [18  Stat  at  L. ,  470],  it  appeared  that  the 
suit  (Ud  not  really  and  substantially  involve  a 
dispute  or  controversy,  properly  within  tbe  ju- 
risdiction of  said  Circuit  Court,  the  order  re- 
manding  tt  to  t*?e  Stale  Court  could  have  l>rcD 
sustains. 

Thtarderof  P-  Oireuit  Oovrt rtmandiag  Uit 
eaute  lo  tht  State  Court  Urmened,  and  Oie  eau*e 
it  re^nttattd  in  t/ial  ontrt,  vntlt  direction*  to  pro- 
eetd  (hertin  in  oot^ormiij/  vilh  km.  And  it  it 
to  ordered. 

■ftneoopjr.    TMti  _ 

James  H.  If  oEenner,  Oerk.  8up>  Court,  U.  8. 
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APPEALS  bom  the  Circoit  Court  oL  the  0nit' 
ed  States  for  the  Northern  Distnct  of  Illi' 
noil. 
The  hlatOTj  and  facta  fully  appear  Id  the 


oaiT  8,  187a,  hy  John  B.  Dumoat,  a  citi: 
of  the  State  of  New  Jerser,  against  the  Chica- 

Sand  lUlDoie  RiTer  Rauroad  Compan;,  the 
Icago  RaUway  Oonstniclloii  Company,  the 
Chicago  and  Alton  Railroad  Company  and  ihe 
ITdIoii  Rolling  Hill  Companj  (which  for  the 
sake  of  breri^  will  be  called  Tcepectivcly  the 
lllinoia  River  Railroad  Companv,  die  Construe- 
tioQ  Company,  the  Alton  Raimiad  Company 
and  the  RolllngMlll  Company,  all  CorpoiatiDns 
organized  under  the  lawa  of  the  State  of  Illinois) 
and  Bradford  Hancock,  as  receiver  of  the  Con- 
struction Company,  and  Coirdon  Becfcwith, 
both  dtiiena  of  the  Bta(«  of  Ilunoi«. 

The  purpoee  of  the  bill  was  the  foreclosure  of  a 
deedof  trust  TbebiUaverredlnsubetauceasfol- 
lows;  on  March  1,1876,  the  DUnoia  River  Railroad 
Company,  clalndng  to  be  the  owner  of  a  rail- 
road constructed  aud  being  constructed  between 
Joliet,  Will  County,  and  Btreator,  in  I^  SoUe 


County,  in  the  State  of  nlinoi^  and  the  Con- 
■tmctfoD  Company,  HaimW  to  be  the  owner 
of  certain  lands  in  Qrundy  Coun^  in  the  same 


and  aU  Ita  other  proper^  except  engines  and 
cars,  to  the  Alton  Railroad  Company  forever, 
upon  certain  terms  and  conditions  therein  men- 
tioned. Afterwarda,ontbesame  March  1, 187S, 
the  Illinois  River  Railroad  Company,  executed 
and  delivered  its  bonds  of  that  date  with  Intei^ 
est  coupons  attached,  one  thousand  In  number, 
and  for  tl,000  each,  payable  thirty  years  after 
date.  wlOi  Intenst  at  seven  per  cent,  p^able 
«eml-«nnnall7,  and  on  the  same  day,  jointly  with 
the  Construction  Company  and  John  H.  Rice, 
its  trustee,  executed  a  deed  of  trust  to  Oeorge 
Strauttosecaretbepqrmentottbebonda.  The 
deed  of  trust  conveyed  to  Straut  oU  the  railroad 
owned  or  occupied,  by  the  Dllnols  River  Rail- 
road Comnanv  between  Joliet  end  the  Hazon 
River,  and  all  the  proper^  of  every  kind,  ez- 
108X 


cept  engines,  cars  and  tools,  however  and  when- 
ever acquired  by  it  between  said  poinia,  and  tbt 
railroad  company  covenanted  by  said  truit4eed 
that  it  had  a  perfect  tiUe  to  Vbe  railroad  and 
other  property  so  conveyed,  subject  onlv  to  Ihe 
lease  above  mentioned.  By  the  same  aeed  Ihf 
Constniction  Company  and  Rice,  its  trustee, 
conveyed  to  Stmut  its  lands  situate  mQiukdr 
County.  Dlinois.  and  covenanted  that  It  hi3 
good  title  thereto  and  that  the  lands  were  fne 
nom  incumbrances. 

Of  said  one  ibousand  Imnds,  only  those  ntnn- 
bered  from  1  to  474  inclusive,  and  701  to  1,000 
Inclusive,  were  issued.  The  Interest  on  Lboe 
bonds  bed  not  been  paid.  They  were  all  ImU 
either  by  honajidt  purchasers  or  pledgees. 

The  deed  of  trust  provided,  that  in  cose  of  de- 
fault in  the  payment  of  any  iotcitst  on  the 
bonds,  or  in  tne  performance  of  any  coveoinl 
in  said  deed  of  trust  caotained  to  be  pcrfonned 
by  tbe  Illinois  liivcr  CompHny  or  the  Coikstntc- 
tion  Company,  and  in  case  such  default  should 
continue  aix  months,  then  the  trustee  might 
take  poBsesaion  of  tlie  propertv  conveyed  by  tbe 
deed  of  trust,  and  apply  Uie  issues  and  proflti 
thereof  to  the  rayment  of  the  liabilirics  of  the 
Illinois  River  Railroad  Company  and  the  Qoa- 
stniction  Company,  es  therein  provided.  The 
covenants  of  seisin,  for  ouict  enjoyment  sod 
against  incumbrances  made  by  the  niinoisRif-  | 
er  Railroad  Comunny  and  the  Conslructioo 
Company,  in  the  (Iced  of  trust  contained,  were 
broken  on  March  1,  1871),  and  such  defsnlt  fasd 
continued  moru  than  six  moiillis.  On  Harch  I. 
1875.  the  Illinois  River  Raitroad  CoDipsny  snd 
the  Construction  Compury  were  indebted  u 
the  Rolling  Jlitl  Company  in  a  large  sum  <rf 
loney  for  materials  furnished  for  Uie  coniimic- 
on  of  snid  rood,  whlcli  the  Rolling  Mill  Com- 
pany claimed  to  be  a  lien  thereon,  out  itsclsim 
was  subject  to  the  claims  of  t)ondfaolden  repre- 
sented by  the  complainant. 

On  Sci>tember  !S,  1H75.  John  F.  Slater,  betag 
the  holder  snd  owner  of  bonds  numbered  f mm 
to  f!'4  icclusivc,  applied  to  Straut,  Uie  trustee, 
I  take  such  action  in  the  premises  as  be  ought 
I  or  might  take  for  the  protection  of  his  inter- 
est    But  Straut,  being  unable  or  unwilling  to 
act,  resigned  his  trust,  and  the  complainant  wa^ 
on  September  18,  187S,  in  accordance  with  the 
provisions  of  the  deed  of  trust,  appointed  tnulee 
In  his  stead,  and  on  September  30,  1875,  Stiaat 
conveyed  to  the  complainant,  aa  aoch  trotted 
all  the  property,  rights  and  powera  vested  ia 
him  by  the  trust-deed. 
The  prayer  of  the  hill  was  asfoUowa:  "That 
1  account  may  be  taken  of  the  sum  due  fee 
principal  snd  interest  on  said  bonds,  and  of  tbe 
sums  due  as  liens  upon  said  road,  and  that  the 
premises  described  in  the  deed  of  trust  to  Oeran 
Straut  may,  by  order  of  this  court,  be  st^  for 
the  payment  of  the  same,  and  that  your  orator 
may  have  such  other  and  further  and  dilleRnt 
relief  as  to  equity  may  seen  meM." 

Answers  were  flled  by  tbe  DUiwis  River  Rail- 
road Company,  the  ConkructioD  Oompanyand 
the  Alton  Railroad  Oompeny,  Corydon  Beck- 
willLand  Bradford  Hancock,  in  whklith^toak 
'  me  upon  tbe  avermenia  of  the  bilL 

On  January  18, 187«,  the  Rolling  Hni  Ce«- 

pany  flled  an  answer,  fhlmlng  to  nave  a  llnl 

Hen  on  the  tailroadandpropenv  of  tliellliiwis 

:r  Railroad  Company,  avoroig  that,  OS  Aa- 
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put  7, 1874,  It  made  a  contract  In  wiiUoe,  of 
QiBt  date,  with  the  DllDOte  River  Railroad  Com- 
pwi;  and  ttie  CoDBtnicUon  Company  for  the 
■ale  and  delivery,  at  cert^  prices  thereto  nwci- 
fled,  tosaidOomi«iiie«ofl,600toiuofileclaDd 
3,000  toni  of  iron  rails  and  certain  named  quan- 


len  and  twelve  moniha  from  ttkelr  dates  retpect- 
tvely,  executed  by  the  Dlinois  River  Railroad 
Company  and  guarantied  In  full  by  the  Con- 
•truction  Company  and  by  the  stockholdera  of 
the  CoDitruction  Company  In  proportion  to  (heir 
Block  and.  for  the  further  securi^  of  said  notes, 
there  ihould  be  pledged  certain  bonds  of  tlie 
CODitTuction  Company  for  an  amount  equal  to 
the  aggregate  princiiwl  of  said  ntites,  and  w- 
nired^y  a  det^  of  troM,  made  April  1, 1874, 
Igr  the  lllinola  River  Railroad  Company  and  the 
donMruction  Company,  on  the  property  therein 
described,  conitUutiDg  the  first  Uen  thereon. 

It  also  contained  this  clause: 

"And  it  is  also  agreed  by  said  par^  of  the 
second  part  that  the  material  so  lumished  bv 
the  said  party  of  tlie  first  partahall  beusedand 
laid  upon  the  road  and  road-bed  belonging  to 
said  Cnicago  aod  Illinois  River  Railroad  Com- 
puiy,  between  the  Cities  of  Jollet.  in  Will  Coun- 
ty, and  Strealor.  in  La  Salle  County,  Illinois; 
and  that,  until  the  same  be  fully  paid  for  and 
ell  of  the  notes  given  in  payment  Uierefor  paid 


by  It,  and  the  use  and  possession  of  the  same 
tiy  said  por^  of  the  second  part,  or  either  of  the 
oorporanons  constituting  the  same,  or  the  as- 
idgDee  or  assigns  of  one  or  both  of  tticm  shall 
be  the  user  and  possession  of  said  party  of  the 
first  part." 

The  answer  of  the  Rolling  Hill  Compauy  fur- 
Hter  alleged  that  the  Company  had  delivered  a 
large  pan  of  the  rails,  etc.,  under  said  contract; 
that  Qpon  the  delivery  of  the  last  lot,  on  or  about 
November  IS,  1874,  the  purchasing  Companies 

Sre  the  RoUlng  Hill  Company  notice  not  to 
i  w  any  more  rails  or  other  material  until  the 
spring  of  1B75;  that  the  Rolling  Hill  Company 
were  alwavs  ready  andwUlIngto  deliver  the  re- 
mainder of  said  rails  and  other  material  men- 
tioned In  said  contract,  and  that  on  May  7, 18Tu, 
It  gave  oodce  to  said  purchasing  Companies  that 
the  residue  of  the  rails,  etc.,  were  ready  tor  de- 
livery, but  the  Companies  did  not  provide  can 
or  veeseis  for  the  tnuuportatlon  of  sold  mato- 
rials,  and  that,  by  the  terms  of  the  contract, 
_._L  __j (gulvalent  to  a  deliveiy  thereof; 


titled  to  the  consideration  therein  named. 

It  al«)  al1<«ed  that  the  Rolling  Hill  Compa- 
ny bad  received  In  part  payment  of  said  consld- 
vstlon  the  sum  of  ns,wO,  and  no  more;  and 
tkM  the  purchasing  Companies  had  wholly  neg- 
lected and  refused  to  pay  the  Rolling  HllT Com- 
pany toy  further  soma  of  money  on  the  con- 
tract, and  had  oeglected  and  refused  to  deliver 
to  K  any  of  the  notes  or  securities  for  deferred 
p^yneoU  on  the  raUs,  etc,  as  provided  in  said 
oootrnct,  ahboogh  requested  to  do  ao;  and  that . 
1WU.S. 


thereby  the  whole  a 
money  for  the  rails,  e 
parable. 

It  further  alleged  that,  on  Hay  10, 1875,  the 
Rolllne  Hill  Company,  within  the  time  pre- 
scribed by  law,  tiled  its  bill  In  tbe  Circuit  Court 
of  Will  County,  DliooU,  for  the  purpose  of  en- 
forcing  its  lien,  under  the  Statutes  of  Illinois, 
upon  the  railroad  and  its  appurienances;  and 
that  the  bill  was  still  pendlngand  undetermined. 

The  answer  atiil  farther  tOleged  that  the  Boil- 
ing Hill  Company  not  only  hMastatutory  lien 
upon  all  the  materials  furmshed  under  said  con- 
tract, but  by  the  contract  it  had  an  express  con- 
tract lien  upon  the  same;  and  that,  by  virtue  of 
the  contract  and  the  facts  set  forth,  it  had  a  lien 
upon  the  Illinois  River  Railroad  and  Its  appur- 
tenances, panunount  to  the  lien  of  the  boniUiold- 
ert  under  said  deed  of  trust  and  all  other  liens 
upon  the  road. 

On  the  same  day  on  which  Its  answer  was 
filed,  the  RolUog  Mill  Company  obtained  leave 
to  file  and  did  me  a  croes-bul  in  tbe  cause,  set- 
ting up  the  same  matters  stated  in  its  answer, 

a  praying  that  upon  the  final  hearing  a  decree 


by  the  decree,  and  that  in  default  thereof  the 
milroadid  the  Illinois  Mver  Railroad  Company 
and  all  its  appurtenances  might  be  sold,  and  out 
of  the  proceeds  its  cUm  mi^t  be  paid  in  pref- 
erence to  tbe  bondholders  or  any  other  persons. 

Tbe  anawen  to  the  cross-bill  of  the  KoUlnr 
Hill  Company  denied  that  said  Company  had 
any  lien  for  ue  materials  furnished  by  it  under 
s^  contract,  either  by  virtue  of  the  contract  or 
tbe  statutes  of  Dlinois. 

Afterwards,  on  Uav  81, 1676,  the  master,  to 
whom  the  cause  had  been  referred,  filed  his  re- 
port upon  the  claims  of  the  Rolling  Mill  Com- 
pany ,with  the  testimony  In  support  thereof,  by 
which  he  found  due  to  the  complainant  in  the 
cross-bill  from  the  lUinois  Mvcr  Railroad  Com- 
pany and  the  Construction  Company,  for  Iron 
rails,  etc,  famished  under  said  contract,  with 
Interest,  etc.,  the  sum  of  tlB6, 783.49,  and  for 


which  he  reported  the  RoIuok  Hill  Company 
■d  a  Uen  binding  on  all  the  defendanta. 
On  June  87,  ISK,  the  report  of  the  master 


_  referred  back  to  blm  by  the  following  o. 
der,  which  was  entitled  both  of  the  originu  and 
the  cross  cause : 

"By  agreement  of  counsel  the  report  of  tbe 
master  In  said  bill  and  cross-bill  Is  referred  back 
to  Henry  W.  Bishop,  the  master  in  chancery  of 
this  court,  with  leave  tor  the  complaluoot  in  said 
bill  and  the  defendants  to  take  nuther  proofs 
within  eight  (8)  days  from  this  date,  and  for  the 
Union  Roiling  Hdl  to  lake  further  proofs,  if 
desired,  within  twelve  (IS)  days  from  thisdale, 
said  master  to  report  at  the  expiration  of  said 
twelve  days." 

On  July  1, 1876,  Dumont,  the  complainant 
in  the  original  bill,  filed  his  supplemental  bill, 
in  whichaeaverredthat,shice  the  filing  of  the 
original  bill  coupons,  attached  to  the  bonds 
mentioned,  falling  doe  on  March  1, 187C,  had 
become  due  and  remained  unpaid,  although 
presented  for  payment ;  that  he  had  paid  out 
certain  sums  for  right  <^  way,  for  laying  down 
side  ti«cks  and  switches,  and  for  taxes ;  and 
icooant  might  be  token  <»  the 
d  coupons  so  fallen  due,  and  of 

loss 
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tbe  nima  Midout  b;  complainant  as  aforesaid, 
and  that  the  latter  might  be  doclared  a  Ueaoo  the 

tvtMi     mortgaged  premLses. 

I'^^J  OnAugustS,  1878,  the  Dltnois  River  Railroad 
Corapeny  filed  its  plea  to  the  original  and  Bup- 
plemental  bills,  in  which  it  Bveired  that  at  tbe 
oateof  the  mortange  aM  forth  in  the  original  Bud 
supplemental  bOls,  and  at  the  heginning  of  this 
Buit,  the  said  Qeorge  Btraut,  the  trustee  named 
In  the  deed  of  mottgnge,  was  and  ever  since  had 
been  and  still  continued  to  be  a  citizen  of  the 
State  of  Illinois ;  that  be  was  such  citizen  on 
September  IS,  lUTG,  when  be  was  applied  to 
foreclose  the  deed  of  tni8t,and  on  September  IS, 
1875,  when  he  redgned  nid  trast ;  that,  from 
and  after  March  1,  1870,  until  the  commence- 
ment of  this  suit,  all  the  defendants  to  the  orig- 
inal and  BupiJemental  bills  had  been  citizens  of 
the  State  of  Illinois,  and  bad  contlnuoualj  n- 
mained  such  citizens  unliltbe  filing  of  the  plea. 
Wherefore,  the  said  Company  evened  that  Du- 
mont,  as  assignee  of  said  chose  In  action,  name- 
Ij:  said  deed  of  trust,  bad  uostandiugto  prose- 
cute the  said  suit,  and  set  up  the  facts  aforesaid 
in  bar  of  tbe  jurisdiction  of  the  court. 

No  other  plea,  answer  or  demurrer  was  ever 
filed  (o  tbe  supplemental  bill  by  any  oi  the  de- 
I'endants  in  the  cause,  nor  was  aaid  plea  to  the 
original  and  supplemental  bill  ever  replied  to  or 
set  down  for  argument. 

On  June  20,  1677,  one  year  after  the  report 
first  filed  by  him  had  been  recommitted,  the 
master,  after  re-eiamining  the  former  testimony 
and  taking  additional  testimony,  covering  in 
all  several  hundred  printed  pages,  and  hearing 
the  arguments  of  counsel, filed  bissecond  report. 
afQrming  bis  former  flndincs.and  Eustaining  the 
allegations  of  the  croas-bilL 

On  July  16,  1S77,  exceptions  to  this  report 
were  filed  by  Dumont,  the  complainant  In  the 
original  bill,  the  main  sround  of  the  exceptions 
being  that  the  master  had  en«d  In  reporting 
that  tbe  Rolling  Hill  Company  waa  entitled  to 


October  15,  1677,  tbe  following  order  waa  en- 
tered :  ' '  Now  come  tbe  parties  by  their  solicit- 
ors, and  thereupon  the  original,  aupplcmental 
and  cross-bills  were  submitted  to  the  court  on 


Messrs.  Cooper  and  Packard  and  Henry  Cnw- 
ford  by  October  SOtb  insL,  by  Qeorge  Camp- 
bell by  November  20th  next,  and  by  Messrs. 
Beckwltib  and  Smith  In  reply  by  November  SOtb 

On  the  26th  day  of  May,  1678,  the 

chusetu  Mutual  Jjfe  Insurance  Company,  on 
leave  of  court,  filed  an  intervening  petition  in 
the  cause,  stating,  amone  other  thinga,  that  it 
was  the  holder  <a  some  of  the  bonds  secured  by 
llie  trust-deed  to  Qeorwo  Sbaut,  and  that  the 
complainant,  John  B.  Inimont,  was  threatcnlne 
to  foreclose  tbe  trust-deed  under  the  power  oi 
sale  contained  therein,  and  prayed  for  an  in' 
Junction  to  prevent  such  sale  and,  in  accord- 
ance with  this  prayer,  an  order  was  entered  In 
the  cause  on  the  !iSth  of  May,  1678,  rcstrsining 
I>amont  from  selline  tbe  property  included  in 
the  trust-deed  until  the  lurUier  order  of  the 
court 

Afterwards,  on  January  4.  1878.  by  njn^»- 
ment  of  the  parties  by  their  »>licitDrs,'au  order 
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was  entered  setting  aside  the  order  of  OctcAM 
IS,  1677,  submitting  the  exceptions  to  tbe  mia- 
ter's  report  upon  prmled  briefs.  June  5, 18IB, 
the  exceptions  came  up  tor  hearing  before  the 
court.  The  hearing  continued  until  Jane  11, 
1878,  when  tbe  exceptions  were  taken  UDdaail- 
visement. 

On  December  ]fl,1878,the  court  entered  an  in- 
terlocutory decree  upon  the  lepoit  of  the  maMcr 
and  tbe  exceptions  thereto,  "nda  decree  wm  en- 
titied  thus: 

"John  B.  Dumont        1 

Chicago  and  niinoia  River  fin  Chanooy, 
Railroad  Company  et  aL"  J       Original  BiH 

"Union  Rolling  Mill  Company  ) 

M.  [■      Cross-ML 

John  B.  Dumont  et  aL"     ) 

By  thisiuterlocutoiy  decree,  tbe  court  found 
due  the  Rolling  Mill  Company  4134,783.83  on 
account  of  rails  and  materials  used  bi  the  ctm- 
struction  of  the  railroad  and  not  paid  for,  asd 
that  this  sum  constituted  a  lien  upon  the  rail- 
road of  tbe  Illinois  River  Railroad  Comm — 


Comnny 
BonalaM 


iag  Mill  Company  had  ddivered  to  said  niincHi 
River  Railroad  Company  and  the  ConstmctioD 
Company  iron  rails,  steel  raib,  etc,  mentlimed 
in  the  contracts  with  said  RoUlnK  Mill  Compa- 
ny to  a  large  amount,  which  bad  been  sold  oy 
the  Ulinois  River  Railroad  Company  and  tlie 
Construction  Company  to  the  Alton  Railrmd 
Companv,  with  full  knowledge  of  the  lien  ot 
said  Rolling  Mill  Company  thereon.  That  tlM 
Alton  Railroad  Company  had  never  specially 
paid  for  such  material,  out  bad  converted  tm 
same  to  Its  own  use.  and  that  such  rails  aod 
other  materials  were  then  of  the  value  ot 
$24,484.92.  This  sum  the  courtfound  the  Roll- 
ing Mill  Company  was  entitled  (o  have  and  re- 
cover from  the  Illinois  River  Railroad  Companv, 
the  Constructiot  Compauy.  and  the  Alton  Rail- 
road Company,  tOECther  with  interest  tbereoo. 
amounting  at  the  date  of  the  decree  to  tbe  som 
of  $20,7ft8.SO;  and  the  court  reserved  for  fio^ 
ther  consideration  all  question*  relative  to  the 
enforcement  of  the  lien  declared  for  the  sun 
of  |134,7S8.!S,  and  relative  to  the  sum  of 
$39,708.80,  found  doe  from  Um  Alton  Rail- 
road CompiBny,  the  Construction  Company,  and 
the  Illinois  River  Railroad  Company. 

Afterwards,  on  April  10, 1679,  the  oompbin- 
ant  in  tbe  original  ull  moved  for  leave  to  dit- 
miss  the  same  at  his  own  coats,  and  on  Bepian- 
ber  S  following,  tbe  consent  of  tbe  Maiwirh" 
setts  Mutual  Lifelnsuronce  Company  and  otbtf 
defendants  to  the  diamiaaol  of  the  o^giBal  UH, 
was  filed  in  the  cause.  On  March  2ft,  188Q. 
John  B.  Dumont  filed  his  disclaimer  to  further 
proaecuteaaidcBUEe  for  the  reason,  asstaledl? 
bim,  that  his  interest  In  the  same  had  ceoMd 
and  terminated  by  a  proceeding  had  in  tbe 
Circuit  Court  of  Will  County,  lUinoiB.  On  tbe 
same  day  the  court  rendered  a  final  decree  In 
the  cauaa,  which  was  entitled  both  of  the  orlt- 
insl  and  crosa  cause,  and  which  began  as  fol- 

"Thls  day  came  the  several  parties  to  tbt 
said  cause  and  cross  cause,  1^  their  respective 
eolicitore"    The  decree  then  proceeded  toons- 
rule  the  motion  of  the  complainant  Uumont 
109  CS. 
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Chicago  and  A.  R.  R.  Co.  t.  Bolurs  Hill  Oo. 


for  lotTe  to dismiaa  the  bill.aad ordered  tbepa;- 
■nent  of  tht  mm  of  |tS4,T3S.3S  to  the  RoUiDg 
Hin  Company,  found  due  it  by  ibe  interlocu- 
loTT  decree  therel/:fore  entered,  nitb  interest, 
■nd,  in  default  thereof,  that  all  of  the  railroad, 
with  lu  appurtenances,  of  (ho  niinois  River 


Um  auit;  On  proceeds  U>  be  applied,  niEt,  to  the 
payment  of  coata;  second,  to  the  payment  of  the 
•um  BO  found  due  the  RolUog  Hill  Company; 
and  the  niiplua.if  aoj,  to  be  paid  to  the  clerk  of 
the  court.    The  court  further  decreed  that  the 


Railroad  Company  and  the  Construciion  Com- 

Cjiy,  for  the  ram  of  $29,706.80,  togtilierwith 
lereat  thereon  from  the  lOih  day  ot  Decem- 
ber, 16T8,  found  due  lo  it  by  the  mterlocutory 
decree  theretofore  catered. 

The  Haaaachusetta  Mutual  Life  Insurance 
Company,  a^  an  Intervener  in  tbe  cauae.on  June 
10,  IttSO,  look  and  perfected  an  appeal  from  the 
■aid  decree,  and  on  the  next  day  xhimont  and 
the  Alton  Railroad  Company  appealed  from 
the  aame  decree,  tbe  Illiools  River  Railroad 
Company,  the  Conatrucdon  Company,  Han- 
cock and  Beckwilb,  baving  refused  to  Join  In 
•uch  appeal. 

~  leallaatme 

t  court  la  broucL.   ._    . 

JfewTf.  C.  BMskwlth  and  S.W.  Pkckafd, 
for  ^pellanta: 

Tbe  court  erred  In  ref  uaing  to  allow  the  oiig- 
loal  trill  to  be  dismissed,  and  in  entering  a  final 
dwzee  in  favor  of  tbe  Union  Rolling  Ulll  Com- 
pany upon  Ita  cross-bill. 

If  the  oriciDsl  bill  la  without  eqni^.tlie  cross- 
Mil  cannot  be  sustained;  Adams,  Eq.j7tb  Am. 
ed.,  403,  tkUt;  Doutt.  Chicago,  11  Wall.,llS 
era  C.S.,XX.,B7);  because  la  Btu^acase  "there 
aecma  to  be  nothing  on  which  to  found  a  " 
bUL- 

JNB  T.  Bliahan.  20  Ala.,  708. 

A  cToea-bill  Is  auillUry  to  the  proceeding  in 
(be  original  suit  and  a  dependency  upon  It. 

AMrt  t.Oaner.  IT  How.,  5&a(58U.S.,  ZV., 
JTO);  ftwnv.  ifeFafle.  I  WaU.,  U  (88  U.  8., 
XVn.,  018);  Ann*  V.  Ctiiaigo(tupra);  EtparU 
R.  a.  Cb-.toU.  8.,220(XXIV.,S!>6);  Jtwnv. 
CiUava,  101 U.  S.,  187 (Xrv., 840):  .KuM«r  O). 
V   Oood^MT,  »Wall.,800(76n.8.,XIX.580). 

When  the  original  biU  is  dismissed,  this  car- 
riea  with  Itthecroas-bill. 

Ad.  £q.,  7tli  An.  ed.,  402,  note;  Int.  Co.  v. 
Wttb.,  04  Ala.,  •»;  JK^Un  v.  MUh,  2  Ind., 
«0;  Amm  t.  Wright,  14  Vt..  306. 

"TIm  pendency  of  a  cnMs-blU  by  one  defend- 
ant Is  no  answer  to  a  motion  to  dinnisi  tbe  orig- 
inal blU  for  want  of  prosecution  by  another  de- 

2  Dan.  Ch.  Pr.,  lOH. 


t^  Inseparably  blending  his  materials  with  the 
—oper^  of  the  owner. 

2W#  V.  ^Itonf,  04  U.  a.,  B47  {XXIV.  ,288). 

i/untorv.  matuHiard,  18  Dl.,  824;  Qom  v. 
OaXliW,  28111.,  688;  Houch,  Liens, sec.  54;  Tag 
ffonfv.  Biu';.'mcKV,42Me.,81;  Chemnv.Pe^ut, 
80  Conn.,  461;  Phillips,  Mech.  Liens,  sec.  1*8. 

Where  the  lien  is  once  waived,  it  is  gone  for- 
ever. It  reats  on  the  statute  and  cannot  l>e  cre- 
ated or  revived  by  contract,  express  or  Implied, 
when  once  waivfid. 

Grem  v.  F-a,  7  Allen,  87;  lUU  ».  Cfcaina. 
108111,77;  Ftmnsv.  Wood.W  B.  Mon.  128; 
BarrouM  v.  Baughman,  9  Mich.,  218;  Qorman 
V,  Sagntr,  22  Mo.,  187;  Grant  v.  Strong,  18 
Wall.,  628  (80  U.  8..  XXI.,  850). 

The  provteion  in  the  contract,  providing  for 

credit  beyond  the  time  within  which  it  would 
be  necessary  to  file  a  bill  to  enforce  a  statutory 
lien,  is  a  waiver. 

Phillips,  Mech.  Liens,  sec,  881 ;  Prjfvr  r. 
Wkitt,  16B.  Mon.,  BOB;  Peyrvw  v.  Sevard.  7 
Pet..  340. 

Me—n.  iTmaaTranbiill.  SmtyA-Qofd- 
tior  Mk  Oampbdl  A  Lawrenee,  for  appellee. 

Jfr.  Jvttiee  Woods  delivered  tbe  ojdnion  of 
the  court: 

The  appellants  aadni  for  eiror: 

1.  The  refusal  of  the  circuit  coun  to  dismiss 
the  oririnal  bill,  and  tbe  rendition  of  the  final 
decree  In  favor  ol  the  Rolling  Hill  Company, 
and  the  ordering  of  tbe  sale  Si  the  property  vi 


ti^ed. 


Phillips.  Hech.  Uens.  a 


.  117;  Oorman  ^ 


Samtr.  28  Mo.,  187;  MeUwrroff  t.  Amra,  SI 
C  8.,  S06  (S^Xni.,  ait4):  AirrMM  t.  Bawh- 
■uti«,«Hich.,n7;rm(tvv.ff<>Mf,llB.Hon.,l!M. 
Tbe  right  to  remove  the  materials  la  incon- 
•btcnt  with  tbe  theory  upon  wblch  tbe  lien  b 
civa  by  tbe  statute,  namely:  that  tbe  contractor 
Eaa  tlioeby  enhanced  the  value  of  the  property 
tarn  D.  8.  C.  8.,  Book  87 


had  alien  upon  the  railroad  an(fproperty<u  the 
nUnois  River  Railroad  Company  for  the  amount 
found  to  be  due  it,  and  that  such  Hen  was  para- 
mount to  tbe  lien  of  the  bonds  secured  by  the     rwiai 
trust-deed  to  Straut.  \1^^\ 

8.  The  rendition  of  a  personal  decree  against 
the  Alton  Railroad  Company  for  180,^18.80, 
and  the  awardlncof  execution  thereon. 

We  shall  consider  these  assignments  of  error 
in  the  order  in  wblch  they  are  stated. 

The  appellants  contend  that  Dumout,  tbe 


missal  would  carry  with  It  the  cross-Ull,  and 
that  having  made  the  motion  to  dismiss;  which 
was  errooeotialy  overruled,  all  tbe  subsequent 
proceedings  and  decree*  are  erroneous. 

It  may  be  conceded  that  when  an  oriffhial  bill 
Is  dlsmKsed  before  final  hesring.across^ll  filed 
by  a  defendant  fallswfth  it.  It  may  also  be  con- 
ceded that,  as  a  general  rule,  a  complainant  in 
an  original  bill  has  tbe  ri^ht,  at  anv  time  upon 

Kyment  of  costs,  to  dismiss  his  bill.  But  this 
tor  rule  Is  subject  to  a  distinct  and  well  set- 
tled exception,  namely:  that  after  a  decree, 
whether  llnal  or  Inicrlocntory,  has  been  made, 
by  which  the  rigbts  of  a  puty  defendant  have 
been  adjudicate,  or  such  proceedings  have 
been  taken  as  entitle  tbe  defendant  to  a  decree, 
the  complainant  will  not  be  allowed  to  dismiss 
his  bill  without  tbe  consent  of  defendant. 

The  rule  Is  stated  as  followa  In  Daniell's  Chan- 
cery Practice,  p.  708.  Sih  Am.  ed.:  "After  a 
decree  or  decretal  oraer  tbe  court  will  not  allow 


,dbvGoogIe 


703-720 


SuTBEUR  Court  of  tbe  Dmttxd  Statss. 


Oct.  Tmbx, 


The  Rtune  writer,  pa^e  794,  mvs  that  "After 
a  decree  has  been  made,  of  sacb  a  kind  iliat 
other  penoQs  bedde*  tlie  pardea  on  the  record 
are  intereaUd  Id  the  proeecution  of  it,  neilher 
die  pl^tlfl  nor  defendant,  on  the  conient  of 
the  other,  can  obtain  an  orderfor  the  dismissal 
of  the  bill." 

Ttie  role,  as  we  have  stated  it,  is  sustained  bf 
many  adjudicated  caaea.  It  was  laid  down  br 
the  Lord  O/ianeeUor  in  Oxip&r  v.  Lmis.fi'Pim. 
Gh.,  181,  as  follows:  "  The  plaintiff  is  allowed 
to  dlsiniM  his  bill  on  the  assumption  that  it 
toaves  the  defendant  in  the  same  position  as  be 
would  have  stood  if  the  suit  had  not  been  Insti- 
tuted ;  it  is  not  80  where  there  has  been  a  pro- 
ceeding In  the  cause  wbicb  has  f^ven  the  de- 


dther  against  the  complainant  or  a  co-defend- 
ant, and  the  dismissal  wotdd  put  him  to  the  ez- 
peiueand.bonble  of  bringing  a  new  salt  or 
making  new  proofs,  such  disiiiiflsal  will  not  be 
permitted," 

So  in  the  caseof  Gmwr  T.  Dnke,  1  OhioBt., 
170,  tbeBupteme Court ofOhlo declared:  "The 
proprieW  of  pennittine  a  claimant  to  dismiss 
his  bill  is  a  matter  within  the  sound  discretion 
of  the  court,  which  discretion  ifl  to  be  exercised 
witti  reference  to  the  rights  of  both  parties,  as 
well  the  defendant  as  the  comphdnant  After  a 
defendant  has  been  put  to  trouble  in  making 
his  defense.  If  In  the  progress  of  the  case  rights 
have  been  manifested  that  he  is  entitled  to  claim 
and  which  an  valuable  to  him,  It  would  be  un- 
just to  deprive  him  of  them  merely  because  the 
complainant  might  come  to  the  concloslou  that 
It  would  t>e  for  his  inlereets  to  dismiss  hli  bill. 
Such  a  mode  of  proceeding  would  be  trifling 
with  the  court  as  well  as  with  the  rights  of  de- 
fendants. We  think  the  court  did  not  err  in  its 
ruling  in  refusing  to  permit  complainant  to  dis- 
miss his  bill. " 

ChaneOlor  WalwcMth,  in  the  case  of  Watt  v. 
Oravford,  11  Paige,  473,  laid  down  the  rule  in 
these  words: 

"  Before  any  decree  or  decratal  order  has 
been  made  in  a  suit  to  cluuicay,  by  which  a  de- 
[T15]  fendani  therein  has  acquired  rights,  the  com- 
plunant  Is  at  liberty  to  dismiss  his  1:^  upon 
payment  of  costs;  but  after  a  decree  has  been 
made  by  which  a  defendant  has  acquired  rights, 
either  as  against  a'compl^nant  or  against  a  co- 
defendant  in  the  suit,  the  compl^nanfa  biU 
cannot  be  dismissed  without  destroying  those 
rights.  The  complainant  in  such  a  case  cannot 
dismiss  without  the  consent  of  all  parties  inter- 
ested in  the  decree,  nor  even  with  such  conaent, 
without  a  rehearing,  or  upon  a  special  order  to 
be  made  by  the  court" 

Bee,  also,  OiBitrt  t.  Bbwkt,  1  Ch.  Gas.,  40; 
niaci:  V.  Colnaghi.9  Bim,  Ch.,  ill; Latlilii/ v. 
Hogg,ll  VeB.,Jr.,602;  Bootliv.  Lesettter.l  Keen, 
366;SiM«tv.  5rrf(.  aVes.  &B.,  877;  COiint  v. 
Oreavei,  5  Hsre,  5&6;  QTegory  v,  ftiwtcw.  II 
BesY.,  143;  Carrington  v.  HoUy,  IDick.,  280; 
Anon,  II  Ves.,Jr.,  IflS;  CotMntY.  Biuon.t  R.  L, 
489;  Updike  v.DoyU.IR.  t,  4A1;  AOa*  Bk. 
XaAant  Bk.,  28  Hck.,  4B1;  BeOia  v.  McKay., 
Cheve's  Eq.  (8.  C).  1»;  Sayer't  Appeal,  79  Pa 
St,428;&vn)(>urv.Jm>)iM,Walk.(Mich.)Cb., 
SS6. 


The  authorities  dtod  sustain  the  lefnsa]  at 
the  circuit  court  to  allow  Dumont  lodiamiM  hit 
bill.  The  only  really  contested  Issue  in  Ibe  erne 
was  between  Dumoot,  represeating  the  bond- 
holders, and  the  Rolh'ng  Hill  Company.  The 
•nswers  of  all  the  other  defendants  simply  r- 
luired  proof  of  the  averments  of  the  bill,  nei- 
ber  admitting  nor  denying  them.  The  iraue 
raised  by  the  arenncnts  of  the  original  Ull  and 
the  answer  of  the  Roiling  Mill  Company,  and 
by  the  cross-bill  of  the  Rolling  Mill  Company 
and  the  answer  of  Dumont,  the  comptainoai  in 
the  original  bill,  was  whether  the  Rolling  Hill 
Company  bad  a  lien  upon  the  rood  and  prop- 
—ty  of  the  niinois  River  Railroad  Company. 
Id  whether  such  lien  was  superior  to  that  of 
the  trust-deed  executed  to  Straut,  wblcji  the 
orl^nal  bill  was  filed  to  foreclose.  The  issoo 
thus  raised  involved  the  rights  of  all  the  parties 
to  the  suit.  This  issue  was  referred  to  a  masuc 
to  take  teatlmony  and  report.  He  filed  a  npoct 


ment  of  counsel,  the  report  of  the  n . . 

said  bill  and  cross-bUl  was  referred  back  to  him. 
with  leave  to  the  parties  to  lake  farther  prxAf. 
that  after  taking  a  large  mass  <tt  addidonal  eri- 
dence,  covering  several  hundred  printed  page^ 
the  master  reported  that  the  Rolhng  Hill  Com- 
pany had  a  statutory  lien  upon  the  prvpuif 
covered  by  the  trust-deed  executed  to  Sbwu,  ^ 
and  that  the  same  was,  conaeqaenUy.  tbe  lb* 
lien  upon  the  propeitf.  Joint  exceptions  were 
filed  to  this  report  ov  Dumont,  the  original  com- 
plainant, and  the  Alton  R^lroad  Company  aod 
the  niinois  River  Railroad  Company,  all  ot 
which  were  entitled  both  of  die  original  and 
cross  cause.  After  ful]  arenment,  uie  court 
overruled  the  exceptions  and  rendered  an  inus- 
locutory  decree  in  both  the  original  and  cn« 
establishing  the  lien  of  the  Rtdlin^  Vm 


Company  as  claimed  in  its  answer  to  tbe  <Hig^ 
bill  and  in  its  cross-bai.  After  aU  tbeee  ivo- 
ceedings  and  when  the  controversy  betweoi  tks 
parties  was  pracdcally  ended  by  ih«  interiicD- 
tory  decree  of  the  court,  the  motion  to  disDi» 
his  original  bill  wsa  made  by  Dumont,  tltecon- 
plaiooot  therein.  The  Rolling  Hill  CompuT 
insisted  Jiat  if  die  original  bill,  carrving  wiik 
it  the  cross-bill,  were  dismissed,  its  dum  would 
be  barred  by  the  Statute  of  Limitations.  It 
nonld  be  hard  to  concdve  of  a  clearer  cmk  lor 
the  application  of  the  rule  laid  down  by  Ox  sn- 
Uiorities  we  have  cited.  If  the  oonrt,  inid«r 
these  circumstances,  had  allowed  the  origiml 
bill  to  ba  dismissed  without  the  cooaent  3  the 
Rolling  HOI  Company,  it  would  bav«  inflinal 
a  palpable  wrong  on  that  Company,  uid  tiiSea 
with  the  administiatlon  of  Justice. 

The  fact  that  the  Rdling  HID  Gom{wny  had 
been  compelled  to  file  a  croas-UU  in  Older  to  K- 
cure  complete  relief,  only  strengthSDa  iIk  cass 
against  the  dismissal  of  the  ori^ial  toll.  Ber- 
erol  of  the  authorities  cited  to  show  diat  sn 
original  bill  cannot  be  dismissed  afteoi'  deore, 
apply  to  cases  when  a  cross-bill  baa  txm  ffloL 


of  Dumont  to  dismiss  bis  original  biU,  bvnoM 
a  supplematal  bill  had  been  filed,  to  vrisl^  si 
well  as  to  the  original  bill,the  IDiiMia  BiverKd- 
road  Company  had  filed  a  plea  danying  tbe  tt- 
risdicUon  of  the  court;  that  the  tnuh  and  sidl- 
IM  I^  & 
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rSencj  of  thla  piM  were  admitted  by  tlie  com- 
pUlnant,  because  lie  Mled  to  reply  thereto,  or 
nt  it  down  for  signment  by  tbe  next  lucceed- 
iag  mle  d^,  or  to  obtain  further  time  for  tli&t 
porpoae  fnnn  the  court;  and  that,  therefore,  un- 
der the  88th  Equity  Rule,  the  bill  should  haTe 
been  dinmitted  "a*  of  conne"  b;  the  court. 

It  la  to  be  observed  that  the  plea  referred  to 
waa  tiled  bv  the  Dlinola  lUTer  Railroad  Com- 
pftDT,  wblcn  b  not  a  party  to  thia  appeal,  and 
which  never  aaked  the  dismissal  of  the  ori^nal 
bill,  because  its  plea  had  not  been  put  at  issue 
or  set  down  for  argument.  Under  these  circum- 
•tancea  it  wiuld  be  a  strange  application  of  the 
88tb  Rule  to  bold  I  hnt  the  complainant  had  the 
right  to  dl!t)ii«s  bl»  bill  after  the  cause  had  been 
decided  against  him. 

It  plainTy  appeara  from  the  record  that  after 
such  plea  waaflied  by  the  Illinois  Railroad  Cotn- 
[any  do  notice  was  taken  of  it  by  any  of  the 

Fi  tics,  the  cattse  was  allowed  to  proceed  aa  If 
had  never  been  filed,  and  was  decided  upon 
the  Imues  raised  ly  the  answer  and  cross-bl 


missed,  carryinfiwith  It  the  decree  of  the  court 


maaa  of  testimoey  in  the  case,  in  the  tahlng  of 
wbicb  he  had  participated,  because  of  his  own 
neglect  to  reply  to  a  plea  Hied  by  another  party, 
which  itself  never  Insisted  upon  the  dismissal 
of  the  bill  by  reason  of  that  neglect.  The  only 
party  which  could  assign  for  error  the  refusal 
of  the  court  to  dismiss  the  bill  on  account  of 
the  default  of  the  original  complainant  in  not 
replyinE  to  or  settingdown  the  plea, la  the  IIU- 
iKMa  RRer  Railroad  Company,  by  which  the 
plen  was  filed.  But  it  Las  never  taken  any  ex- 
ception to  the  refusal  of  the  court  to  dismiss 
the  bin,  and  is  not  a  party  to  Ibis  appeal.  For 
tbe  reasons  stated  we  think  the  circuit  did  right 
in  overruling  the  application  of  Dumont  for 
'leave  to  dismiss  his  oill. 

It  is  next  insisted  that  theesnrt  -^rred  in  en- 
tetlng  a  final  decree  In  favor  of  the  Rolling  Mill 
Company  and  ordering  a  sale  of  the  proper^ 
of  the  Railroad  Company  to  satisfy  the  same. 

The  ground  of  thla  contention  is,  that  the  final 
decree  was  rendered  upon  the  cross-bill  only  end 
not  npon  the  original  Dill,  and  that  if  the  cross- 
bill only  were  considered  the  court  had  -' 
Imiadlction  thereof  I^  reason  of  want  of 

reqaidte  dfizenship  of  the  partiea  thereto,  i 

tlkat  DO  decree  could  be  rendered  upon  the  cross- 
bill, except  aa  consequent  upon  a  decree  in  the 
original  cause.  Thisobjeciionproccedsuponan 
»«miniptl(in  not  sustained  by  the  record.  The 
cause  was  heard  at  the  same  time  upon  both  the 
original  and  croes-biils.  The  issue  was  whether 
or  not  the  lien  of  the  Rolling  Mill  Company  was 
nrtor  to  the  bonds  secured  bj  the  deed  of  trust. 
awaaralaed  both  by  the  original  and  cross- 


principal  and  bterest  on  the  bonds  secured  by 
tiM  trn«t.deedto8tmnt,BDdof  tbesumsdueaa 
liens  npon  the  railroad,  and  that  It  mi^t  be 
pold  for  the  paytnoit  of  the  same.  The  issues 
rwised  by  the  original  bill  and  theanswer  of  the 
Rolling  Mill  Company,  and  upon  the  cross-bill 
of  (b«  Rolling  Hill  Company,  were  found  by 
[l»e  ooort  in  favor  of  dieCfompany  npon  a  hear- 


.    _ . . the  comphdnant,  in  his  original 

bill,  did  not  ask  f<«  a  decree  upon  the  final  hear- 
ing in  his  favor.  But  the  cause  bavins  been 
heard  on  both  thtf  original  and  cross-bills,  he 


could  not  prevent  the  graudne  of  the  relief 
praved  by  the  cross-bfll,  either  oy  diamiasinK 
uiabill  or  b^  not  asking  for  a  decree^ 


The  original  bill  was  not  dismissed  but  Is 
•mi  pending,  and  the  complainant  In  that  bill 
may  still  apply  in  behalf  of  the  holden  of  bonds 
secured  by  the  trustdeed  to  8traut  for  such  part 
of  the  proceeds  of  the  sale  as  the  final  decree 
oidera  to  be  paid  to  the  clerk  of  the  court.  Our 
conclusion  la,  therefore,  that  it  was  competent 
for  the  court  to  render  the  final  decree  made  in 
thlso 


The  next  question  presented  by  the  assign- 
ments of  error  Is,  wnether  the  Rolling  Mill 
CompanyhadalieDupon  the  railroad  ana  other 


lease  to  the  Altoa  Railroad  Company. 

The  matt«r  of  liens  upon  railroaiu  fi  regu- 
lated by  the  Revised  Statutes  of  Illinois,  chap- 
ter 8S,  section  SI,  in  force  when  the  contract  of 
August  7,  1874,  for  the  delivery  of  iron  rails 
was  made,  and  on  March  1,  167IS,  when  the 
trust-deed  to  Straut  was  executed,  which  de- 
clare: rTi9] 


corporation  now  existing  or  hereafter  to  be  oi 
gamzed  under  the  laws  of  (his  State,  au^  fuel, 
ties,  materials,  supplies,  or  any  other  articles  or 
Ihiog  necessary  for  the  construction,  mainte- 
nance, operadonorrepair  of  such  roads  bv  con- 
tract  with  said  corporation,  or  who  ahall  have 
done  and  performed,  or  shsjl  hereafter  do  and 
perform  any  work  or  labor  for  such  conatruo- 
tion,  maintenance,  oppmtion  or  repair  by  like 
contract,  shall  be  entitled  to  be  paid  for  the 
same  as  part  of  the  current  expenses  of  said 
road;  and  In  order  to  secure  the  same  sbaU  have 
a  lien  upon  all  the  properly,  real,  personal  and 
mixed,  of  said  railroad  corporation  as  against 
such  railroad  and  as  againat  all  mortgages  or 
other  Hens  which  shall  accrue  after  the  com- 
mencement of  the  delivery  of  said  artlclea,  or 
the  commeiriement  of  said  work  or  labor;  pn^ 
vided  suit  shall  be  commenced  within  ilx 
montha  after  such  contractor  or  laborer  shall 
have  completed  his  contract  with  said  railroad 
corporation,  or  alter  such  labor  shall  have  been 
performed  or  material  furnished." 

The  Rolling  Mill  Company  began  to  deliver 
to  the  IlllDols  River  Ridlnnd  Company  on  Sep- 
tember 1,1874,  iron  railsand  other  material  to  be 
used  in  the  construction  of  ita  road,  and  continued 
snGhdeliverynntilNovemberll,1874.  Thoma- 
terial  so  furnished  of  the  value  of  tlOT. 765.09, 
was  used  in  the  construction  of  the  tailrosd. 
Within  leas  than  six  month*  from  November 
12, 1874,  thedatewhen  the  last  material  w 


livered,  the  Rolling  Mill  Company  filed  In  the 
proper  court  ila  bill  of  complaint  to  enforce  its 
lien  under  said  statute.    The  lease  of  Its  road 


made  by  the  Illinois  River  Railroad  Company 
to  the  Alton  Railroad  Company  and  ilsdeed  ot 
trust  to  George  Straut  were  not  executed  until 
March  1, 1873,  long  after  the  ddiver;  of  aaid 
10S1 
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material  bad  been  commencod.  Tbe  Iten  of  the 
Rolling  Hill  Companf  under  tbe  etatule  would, 
(berefore,  seem  to  be  complete  and  saperior  to 
Uuit  of  tbe  tnut-deed  and  lc«£c. 

The  appellaiits,  bowever,  contend  Uiat  tbe 
Rollins  Mill  CJompaay  waived  ita  lien  by  the 
contract  between  it  and  the«Construction  Com- 
pany  and  tlie  Alton  Railrond  Compnny  of  Au- 
pist  7,  1874,  by  wbicb  it  was  stipulated  that 
tbe  rsila  and  otber  materials  furnished  by  the 
Rolling  Mill  Company  should  bo  used  in  tbe 
construction  of  the  railroad  of  tbe  Dlinoia  River 
Railroad  Company.aod  that  until  fully  paid  for, 
the  Rolling  Mill  Company  should  have  a  lien 
thereon,  and  that  the  possession  thereof  by  the 
Railroad  Company  should  be  tbe  poesesaiOQ  of 
the  Boiling  Mm  Ciompany. 

We  do  not  tbink  that  tbis  stipulation  ehowa 
an;  purpoae  on  the  part  of  the  Rolling  Hill 
Company  to  waive  its  Eiatutory  lien.  When  the 
contract  was  made,  the  railroad  for  wbicb  tbe 
materials  were  to  be  furnished  was  in  conlem- 

C'  don  onlj.  The  survey  of  its  route  had  not 
□  completed,  nor  bad  tbe  right  of  way  been 
obtained.  The  evident  purpose  of  the  stipu- 
lation was  to  secure  a  speciHc  lien  on  tbe  male- 
rials  furnished,  and  to  require  them  to  be  used 
In  l^e  construction  of  the  railroad  where  they 
would  be  subject  to  the  statutory  lien,  and  the 
fads  of  tbis  case  show  that  this  was  a  wise  pre- 
caution. The  contract,  therefore,  so  far  from 
ahowiug  a  waiver  of  the  statutory  lien,  abows  a 
purpose  on  thep&rt  of  the  RoUingMill  Company 
to  retain  it.  Tlic  statutory  lien  was,  therefore, 
not  lost.  On  tbis  question  tbe  case  of  Clari,  v. 
Moore.  64  HI.,  278,  is  in  point.  In  that  casetbe 
Supreme  Court  of  lUinois  says: 

"  It  is  also  insisted  that  appellees  waived  their 
rights  when  they  sold  the  proper^,  by  reserv- 
inga  lien  upon  it  in  a  written  contract;  that  they 
thereby  received  and  held  addition^  security 
that  operated  to  destroy  any  Iten  that  would 
otherwise  have  attached.  It  is  true  that  where 
a  laborer  or  material  man  receives  security  col- 
lateral to  Ute  property  improved,  whether  the 
aecuii^r  be  persotml,  or  a  mortgage  on  or  a 
pledge  of  otber  property  or  chose  in  action,  the 
law  presumes  that  It  was  Intended  to  waive  or 
rdeaaethBlfenupontbepremiees.  IntheirefFort 
to  ret^  a  lien  on  the  machinery  furnished  by  ap- 
pellee!, they  look  no  collateral  or  independent  se- 
curitv.  Itwubutafutileefforttoretainaaupe- 
rior  lien  on  tbe  property  fumtsbed,  over  and 
aboveotberlieabolders.  Had  these  parties  taken 
a  mortgage  on  these  lots  and  the  building  which 
tbe  law  would  have  adjudged  void,  would  any- 
one claim  that  they  could  not  assert  their  lienT 
The  lien  attaches  to  and  Incumbers  the  prop- 
ertv  to  Improve  which  tbe  material  is  fumisheo, 
and  theeSort  toacqulne  a  more  speciflc  and  ez- 
dueive  lien  In  nowise  manifests  intention 


▼et7  opposite  Intention,  an  intention  to  hold.  If 
possible,  tbe  property  liable  for  the  payment  of 
their  clum." 

This  autboritv  deddes  tbe  question  in  oand 
against  the  appellante,  and  Is  entitled  to  great,  if 
not  conclusive,  wei^t  in  this  court 


1, 1874,  gsre  credit  for  tbe  materials  to  be  pur- 
cjiascd  by  It,  which  extended  beyond  the  time 
108S 


within  which  suit  would  have  U>  be  brou^  u 
fix  and  enforce  theslatutoiy  Uen,  and  tint  dni 
fact  shows  condusively  that  tbe  statnon  liea 

It  is  well'  settled  that  an  a^ieeoMiit  br  tk 
extension  of  credit  by  receiving  a  note  cf  tb« 
party,  or  tbe  independent  securi^  of  a  Ihirf 
person,  falling  due  at  a  day  beyond  tbe  penul 
within  which  the  lien  must  be  assBiied,  will  1« 
no  waiver  when  the  agreement  to  give  thencM 
or  security  has  not  been  performed  by  the  ftota- 
isor.  To  bold  otherwise  would  be  to  sa y  iliti 
tbe  builder  or  material  man  must  have  inleodnl 
to  waive  his  litm  ia  the  event  of  a  rdiml  lo 
comply  with  the  agreement.  On  tbe  drttor'i 
refusal  to  heep  the  agreement,  tbe  boildK  at 
material  man  ought  not  to  be  boimd  by  ft,  hn 
should  be  remittal  to  his  righta,  ind^ieodaitlr 
ofthc  contract.   T/ib  Bu/lilaniler,  i  B1*Ki±,iJ. 

It  is  clear,  from  tbe  terras  of  tbe  contract,  iki 
tbe  Rolling  Hill  Company  never  agreed  to  a- 
tend  credit  for  the  materials  famuhed  onle* 
notes  wereciven  therefor,  with  tbe  ttoAMi- 
ers  of  the  Construction  Company  as  indoRos, 
and  with  tbe  bonds  of  tbe  Coostniction  Com- 
pany secured  by  the  deed  of  trust  to  Nortac*; 
collateral  sccunty.  Tbe  contract  togivecndii 
wa.s  clearly  conditioned  upon  the  delivery  <tf  tbe 
notes  and  bonds.  It  would  be  absurd  to  boM 
that,  on  the  failure  to  deliver  tfaem,  tbeBi^iii; 
Mill  Company  had  nothing  to  show  for  its  iioti 
rails  and  other  materials,  but  the  promiae  ol  u 
insolvent  railroad  company  and  an  Ip*  iimt 
construction  company  to  deliver  the  uuusiail 
bonds.  They  were  as  impotent  to  delim  tbe 
notes  and  bonds  is  Ibey  were  to  pay  easb.  . 
Such  could  not  have  been  tbe  iatentkm  d  tbe 
parties  to  tbe  cootisct  On  the  tailnre  of  thf 
Companies  to  deliver  the  notes  and  bond*  k- 
cording  to  the  contract,  the  Rolling  Udt  Ccoi- 
pany  was  entitled  to  immediate  payment  iDd" 
lis  statutory  lien  to  secure  it,  t>ecause  the  end- 
it  was  conditioned  upon  tbe  giving  of  securiiv, 
and  the  security  waa  not  given,  ft  has  U*o  *>  ■ 
held  by  the  Supreme  Court  of  Dtioc^  in  ibc 
case  of  OardMT  v.  liall.  20  111. ,  877.  Gardm 
filed  his  petition  to  enforce  a  mechanics' liesoo 
a  contract,  for  doing  certain  work.  The  coe- 
tract  provided  that  payment  of  a  c«itaiD  insuH- 
ment  due  upon  a  day  named  should  be  poK- 
poncd  for  a  period  extcDding  more  than  a  jti 
after  the  completion  of  the  work,  in  case  ancn- 
gage  in  the  premises  ahonld  be  given  to  neon 
said  installment.  The  petition  vraa  demnnei 
to,  and  tbe  demurrer  was  sustained.  Oosp- 
peal  this  decree  waa  reveiaed.  and  tbe  SiqKOK 
Court  said:  "An  agreement  was  made  to  gin 
a  mortgage  which  would  have  dettroyed  tbe 
lien,  hut  no  raortgnge  was  given,  and  bcncetk 
lien  remained.  So  waa  an  agreement  nade  id 
extend  the  time  of  payment  which  wooU  cl^ 
stroy  the  lien.  But  tlie  mortgage  was  not  ev- 
culed;  hence  the  time  was  never  extended  ud 
the  Hen  never  waived  tbenby.''  See,  aln.  Tl* 
Sighlandtr,  vbi  «upm. 

we  are  of  opinion,  therefore,  that  as  the  pw- 
chasing  Companies  did  not  perform  the  coedi- 
tion  upon  which  credit  was  to  be  givtn,  i" 

credit  at  all  was  given;  much  lea '"  " 

tending  beyond  the  time  for  tbe  ei 
tbe  atatutory  lien. 

It  follows  from  these  vlewa  that  the  eoota- 

tton  of  appellant  that  the  salt  befon  Hay  IS. 

,  -  loa  V.  *. 


HowAim  y.  Casohi. 


o  fix  aod 

. ,     „ht  before 

the  csiue  of  action  accrued,  and  cannot,  there- 
fore, be  treated  aa  a  compUance  with  the  statute, 
(siuuot  be  mutalned,  for  at  tbal  date  the  debt 
was  due  and  the  lien  tn  force. 

Id  our  opinion  the  Bolting  MQl  Comp«n; 
had,  under  the  Statute  c^  Dlinola,  a  lien  upon 
the  railroad  and  its  appurtenances  of  tlie  Illl- 
IK^  Rirer  Railroad  Company  for  the  value  of 
the  maleriala  furnished  by  ft  and  used  ii;  the 
constmction  of  the  inroad,  superior  to  the  lien 
of  the  trustM^eed  executed  to  George  Straut  on 
Marchl.  187S,  andtotheleaieof  said  railroad 
executed  on  the  same  day  to  the  Chicago  and 
Alton  BaHroad  Company,  and  that  the  decree 
of  the  circuit  court  ordering  the  railroad  to  be 
•old  to  pay  the  mun  due  for  said  materials  ao 
naed  was  jnst  and  right. 

It  (a,  lastly,  assigned  for  error,  that  the  dr- 
cait  court  renderecfapenotMl  decree  against  the 
Alton  Railroad  Company  In  favor  of  the  BoU- 
ing  Hill  Company,  ud  awarded  execution 
thenon. 


lerwt,  of  certttin  iron  nils,  etc.,  sold  and  deliv- 
ered bv  the  Rolling  Hill  Company  to  the  nil- 
nob  River  Railroad  Company  and  UK  Construe- 
tioti  Company,  under  the  contract  of  August  7, 
1874,  which  were  not  used  in  the  construction  of 
the  railroad,  but  were  sold  by  the  purchasing 
Compfmiea  to  the  Alton  Railroad  Company  ,Bna 
by  it  converted  U)  its  own  use. 

The  circuit  court  found  that  the  Rolling  Hill 
Coimpany  had  a  lien  upon  said  materials;  that 
ibe  AlloD  Railroad  CompaDj  bought  said  m«- 
icrials  with  notice  thereof,  and  had  never  paid 
tor  Ibe  Hune,  and  had  alleged,  as  a  reason  for 
ita  failure  to  pnj,  the  want  of  title  in  the  com- 
panies from  which  it  purchased.  The  facts  so 
tonnd  are  clearly  shown  bythe  record,  and  do 
not  seem  to  be  ^spuled.  The  Alton  Railroad 
Company,  however,  insists  that  there  was  no 
lien  on  said  materials  under  the  contract  of  Au- 
gu*t  %  1874,  because  the  contract  was  not  ao- 
koowtedged  and  recorded  as  required  by  the  law 
of  nihiotorcl ' 

That  Act  pi 

fe,  trust-deed  or  other  conveyance  of  personal 


proper^,  having  the  effect  of  a  mortgage 
lien  upon  such  property,shall  be  valldas  against 
the  rights  and  utereais  of  any  thlid  person,  un- 
leM  possnsalon  thereof  shall  bedellv^ed  to  and 
remain  with  the  gr&ntee,  or  the  instrument 
•ball  provide  for  the  posseadoii  of  the  property 
to  remain  with  the  grantor,  and  the  instnimcnt 
is  ackitowledged  and  recorded  as  hereinafter  di- 
rected ;  and  eveiy  such  instrument  tluill,  for 
ibe  porpoMi  of  this  Act,  bo  deemed  a  chattel 
mortgage."    R.  8.  of  HI.,  ch.  90,  sec.  1. 

The  theory  of  the  appellants  la  that  the  HU- 
noia  RlvCT  Railroad  Company  and  the  Oonstruc- 
ticn  Company,  bdng  theownera  by  purchase  of 


the  RoUinjt  Mill  Company  a  chattel  mortgage 
thereon,  wbicb  was  nercr  acknowledged  and 


racoidedj  and  that,  conaequen 


ided,  and 
the  beta 


I*  of  the  case  are  not  in  accord  with 
tbiatbeory.  When  the  contract  referred  to  waa 
BiMle,  the  iron  rails  were  not  the  proper^  of  the 
porcbaciiig  Companlea.  It  does  not  appear  that 
1M  V.  &, 


the  rails  were  at  that  time  tn  exist  cnce.and  th^ 
were  certainly  not  in  possession  of  the  purcbas- 
ingCompanies.  Bo  that  this  is  not  the  case  con- 
templated by  the  Illinois  Statute,  which  clearly 
refers  to  a  mortgage  on  personal  property  of 
which  the  mortgagor  is  owner  and  of  which  be 
Is  in  poasesalon  and  of  wbldi  he  wishes  to  re- 
tain possession.  The  case  Is  that  of  the  owner, 
namely;  the  Rolling  Mill  Company ,of  personal 
property,  who  sells  It  and  delivers  Uie  physical 
possession  to  Its  vendee  and  by  the  blH  of  sale 
retains  a  contract  lien  thereon.  In  such  a  cose 
It  la  clear  that  the  original  vendor  can  enforce 
the  lien  against  a  sulisequent  purchaser  who  had 
actual  notice  of  the  lien  and  had  not  paid  for 
the  property,  and  refused  to  pay  for  it  on  the 
ground  that  the  flm  vendee  from  whom  he 
bought  had  no  title  thereto.  The  chattel  mort- 
gage law  above  quoted  can  have  no  reference  to 
Buchacase.  Bucn  anapplicationof  itwouldbe 
unjust,  inequitable  and  unrcaaonuble.  The  law 
has  never  been  so  applied  by  the  courts  of  1111- 
nola. 

We  find  fM  trror  in  IA«  pTveetdingt  and  de- 
ent*  t^  the  (Xnuit  Omri.  Theg  are,  thertfon, 
ajp/rmed. 

Case  Na  ITS.  Manaeku$rtU  Mutual  ZAJt 
iTouraMaCompaTWT.  Union  lioUinn  MiU  Com- 
pany is  an  appeal  from  the  saaoe  decree  afSrmed 
in  the  preceding  case. 

The  InBurance  Company  by  leave  filed  an  in- 
tervening petition,  claiming  to  be  the  owner  of 
fortv-flve  of  the  bonds  secured  by  the  trust-deed 
to  George  Straut  It  has  never  proved  its  poe- 
session  or  ownershlpof  any  ofsaidbonds.eitber 
before  the  master  or  the  court.  If  it  had,  it 
would  be  in  the  same  position  as  any  other  hold- 
er of  said  bonds,  all  of  whom,  so  far  as  the  ques- 
tions raised  by  this  appeal  are  concerned,  wen 
represented  by  Dumont,  the  complainant  in  the 
original  bill.  Tbesequestionshaveall  beeude- 
dded  In  the  preceding  case. 

In  t\%$  COM  alio  the  deerte  apptaitd from  naat, 
OinvfoTt,  be  aMmud, 

Tnieoopr-   Test: 

Jsme*  H.  UoSenne;,  Cleik,  Sup.  Court,  D.  B. 


ISOUNA  E.  HOWARD,  A^pt.. 

t. 

ADELAIDE  SOPHU  CARDSI  rr  al. 

{Bee  B.  (L,  Reporter's  ed.,  m^U.) 


DOtdlmlntoh  tbenunetoa  vreaMreiceattluuimar 
hn  nfmruMMirj  forhlaoumloniiblenipportaiidaiBia* 
tenanoe ;  and  thnt,  at  bl*  death,  thesame  or  (HI  miicb 
tbereot  ■•  Im  stuUI  not  have  dlspotod  of  by  devise  or 
nle,tfa*l)d»oeod  taotbariiVlva  la  theliiwti^er 
an  estate  In  fee  simple  wiUi  an  absolute  pouer  of 
dIspoellloQ,  either  b*  nie  or  devise,  wtttaout  an)' 
tuMt,  and  the  limitation  over  Is  toM. 

X  AJthouab  Benemllr  an  ostMe  mar  be  devised 
to  one  In  fee  simple  or  lee  tall,  with  a  llmltatkiD 
over  br  war  of  eiecutoir  davlae,  ret  when  the  vtU 
shows  a  clear  purpose  of  the  testator  to  five  so  ab- 
solute power  of  d'WKjalltiHt  to  the  am  taker,  lb* 
UmltaUon  over  la  void. 

[No.  188J 
Arjrui  Dee.  10.  If,  188S.  ifeeUtd  Jan.  7,  I884. 

n   ***»! 


SnPxBMB  CouBT  or  thb  Uhttbd  Btatbb. 


Oct.  Tnoi. 


APPEAL  ftom  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
IHe  hlitoiy  and  f  acU  fullj  appear  In  the 

Btatement  of  the  case  br  Mr.  Juliet  Woods: 

The  pleadings  and  evidence  in  thi>  caae  dis- 

doae  the  foQoving  facta:  on  March  18,  1873, 

Lewis  Oanui,  a  bachelor  about  aeTent^-dght 


the  will  he  directed  his  Juat  debis  and  funeral 
ezpenaea  to  be  paid  out  of  his  personal  estate. 
The  second  Item  of  the  will  was  as  follows: 

"And  as  to  all  my  property,  real,  personal 

and  mixed,  after  the  payment  of  my  lust  debts 

end  funeral  charges  as  afoTesaid,  and  the  pay- 

[T26]     mcnt  of  tlte  legadea  hereinafter  mentioned,  I 

K'  'e,deviseandt>egueathLheBainetomybrotlier, 
muel  CaruM,  to  be  held,  used  and  enjoyed  by 
him,  his  heirs,  executors,  administrBtors  and 
•sslgna  forever,  with  the  hope  and  trust,  how- 
ever, that  be  will  not  dimmish  the  same  to  a 
greater  extent  ttuw  may  be  necessary  for  his 
comfortable  support  and  maintenance,  and  tliat 
at  liis  death,  the  same  or  so  much  thereof  as  h& 
tiie  said  Samuel  Carusi,  shall  not  liave  disposed 
of  by  devise  or  sale,  shall  descend  to  my  three 
beloved  nieces,  J'hilltppa  Esteile  Csulficld.  rUe 
Carusi,  Geuerleve  B.  Carusi,  and  Isolina  E. 
Carusi,  the  daughters  of  my  sold  brotlier  Samuel 
Carusi,  as  follows:  to  thesaidPhillippa  Esteile 
Caulfleld,  nit  Carusi,  the  sum  of  five  thousand 
dollars  ($(1,000),  the  remainder  of  my  estate  to 
be  divided  between  Genevieve  E.  Carusi  and 
Isolina  E.  Carusi,  to  share  and  share  alike  as 
tenants  in  common  and  not  as  Joint  tenants,  and 
so  that  they  and  tbey  alone  siudl  have  the  right 
to  have,  possess,  use  and  enjoy  the  same  sepa- 
rate and  apart  from  and  independent  of  any 
husband  either  one  of  them  may  have  at  the 
time  of  my  decease  or  at  any  time  thereaf  ter^and 

*rt   *»»At   1.^   rt»   *I.ATF  ak^ll    K<k^a  nA   Hght,   pHVllege 

Niih  any  part 
r  whatBOever, 
subject  or  lia- 
ble to  any  debt  tliat  any  such  husband  may  have 
incurred. 

I  further  hope,  trust  and  desire  that,  in  the 
event  either  one  ot  my  said  nieces,  dau^ters  of 
the  said  Samuel  Carusi,  shall  not  survive  my 
said  brother  Samuel,  that  Uie  share  she  might 
become  entitled  to  bad  she  survived  him  may 
be  conferred  and  fall  to  the  surviving  niece  or 
nieces.  In  no  event  aliall  any  portion  of  my 
estate  be  subject  lo  the  contnn  or  interference 
of  any  husband  either  one  of  my  sold  nieces  may 
have  at  the  time  ot  my  decease  or  at  any  time 
thereafter. 

I  give  and  devise  to  my  three  nieces,  daugh- 
'  rs  of  my  brother  Nathaniel  Carusi,  the  sum 


tatoT  appointed  his  brother,  Samuel  Carusi,  the 
sole  executor  thereof. 

Afterwards,  on  July  18, 1679,  the  nld  Lewis 
Carusi,  as  {Mrty  of  the  flrst  part  executed  a 
deed  <a  that  date  which  purported  to  convey  to 
bis  toother,  Samuel  Carusi,  party  of  tlie  second 
[727]  part.  In  fee  ritople,  aQ  bit  real  estate  in  the  Chy 
Ot  Washington,  upm  tnuta  which  were  thus 
expressed:  °1n  trust  neverthelMi  lo,  for  and 


apon  the  following  uses  and  trusts,  ibat  ii  lo 
say.  In  tmsttoselTandconvey  tbewholeorsny 
put  of  the  said  pieces  or  parcels  of  noundasd 
premises  at  the  discretion  of  the  said  uarty  of 
the  second  part,  and  lo  Invest  the  mnotes  aris- 
ing out  of  such  sale  or  salesin  other  proptrty  ot 
securities  for  the  use  and  benefit  ot  ihe  atiil 
party  of  the  first  part;  and  in  event  of  the  dealt 
of  the  Bidd  party  of  the  first  part,  eo  moch  of 
said  pieces  or  parcels  of  grouikd  as  may  nmsia 
unsold,  orsucn  other  property  aa  may  be  poi- 
chased,  or  such  securitiee  aa  may  be  acqaind. 
in  manner  aforesaid,  to  convey  to  such  prrsoe 
or  persons  as  the  said  party  of  the  first  part 
may,  by  bis  last  will  and  testament  or  otbv 
paper  writing,  under  his  hand  and  seal,  t^  two 
persons  witnessed,  designate  and  direct."  Tk 
appellant  averred  and  the  defendants  denied 
that  this  deed  had  been  delivered  by  the  grantor 
to  tbe  grantee  therein  named. 

Subeequently,  on  October  17.  18T2,  Lewi* 
Carusi  executed  and  delivered  to  his  brotlia', 
Samuel  Carusi.  another  deed,  conveying  loluni 
al>solutely  in  fee  simple  the  same  lands  de- 
scribed in  said  will  and  in  the  deed  of  July  18, 
reserving  to  himself  the  rents  and  profits  tben- 
of  during  bis  life. 

On  October  26  1873,  Lewis  Carusi  died,  bai- 
Ingmade  no  will  other  than  that  of  Hatch  1I<. 
ISTS,  above  mentioned.  After  tbe  desith  of 
Lewis,  Samuel  Carusi  took  possearion  ot  ihe 
real  estate  described  in  said  will  and  de 


death.    On  Harch  2 


vised  lo  his  wife,  Addaide  S.  Caruai,  for  ber 
natural  life,  all  his  real  estate,  with  remaindet 
In  fee  at  her  death  to  his  chUdno,  Jobn  Mc- 
Lean Carusi,  Samuel  F.  Caruti,  llioiiilon  Ca- 
rusi. Gstelle  CauUeld,  Genevieve  Camsi  and  Is- 
olina E.  Howard,  Share  and  shan  aHke^  sod 
appointed  his  vrife,  the  said  Addside  S.,  and 
hiBson,  thesaidJohn  HcLeou Carusi.  Iheeicc- 
utors  thereof. 

Afterwards,  on  December  22,  1977,  SoisimI 
Carusi  died,  and  on  Januaiy  8,  1878,  his  viD    . 
was  admitted  to  probate  and  record  In  tbs  0^ 
phaus'  Court  of  the  District  of  Columbia. 

Tbe  tnll  in  this  case  vras  filed  by  IstdiDa  E. 
Howard,  one  of  the  children  and  neirs  at  la* 
of  Samuel  Carusi,  agidnst  the  defendants,  irbe 
were  ber  brothers  toA  risten  and  deviseea  un- 
der their  said  father's  wUL  It  avoied  tk 
making  by  Lewis  Camslof  taissaid  wQI  and  of 
tbe  decda  of  Julv  18  and  October  17, 1873,  and 
specially  averred  the  dellve^  by  Lewis  Cim^ 
to  his  brother  Samuel,  of  the  flrst  mcaitioind 
deed.  It  averred  that  the  deed  of  Octobff  17. 
1872,  was  mode  bv  Lewis  Carusi  wboi  be  m* 
pbydcallv  so  feeble  as  lo  be  unalde  to  sign  bis 
name  "  And  when  be  was  mentally  fDCompe- 
tenttoexecuteadeed;  that  at  tbe  time  said  deed 
was  made  by  him  he  had  no  legal  fiUe  to  the 
real  estate  therein  described,  having  devested 
himself  thereof  by  the  deed  of  trust  of  Jul;  18, 
1872,  and  that  he  was  proctued  to  make  said 
deed  of  October  17  by  Samuel  Caniii,for  lAoae 
benefit  it  was  made." 

The  bill  turtberall^ed  that  the  wfll  of  he^ 

JsCarud  was  propounaM  tor  probate  and  rerani 

in  tbe  proper  courl,  but  a  eattat  Ittvlog  bsM 

IMILS. 


ly  Google 


BowABO  T.  Cabubl 


iDed  agaliut  the  prolNite  thereof ,  DO  proceedings 
were  takoi  c«  decree  nude  in  reference  tbento. 

The  UU  chamed  that  the  viU  of  Lewie  Osnri 
folly  deaignatcd  the  beneficiariei  of  the  tnute 
(TCAted  t^  the  deed  of  trtut  of  July  18, 1873, 
•nd  ibM  Samud  Ceniil  had  no  eetate  1b  the 
property  belonging  lo  Ijewle  Canui  which  he 
could  diapoee  ot  t^  bla  last  wm  so  a*  to  devest 
the  pUinttft  aod  ber  risten  of  their  ririits  nndei 
the  laM  will  and  testament  of  Lewis  Caind.aiid 
that  Samuel  Camsi  wu  obIt  a  trutee  to  hold 
the  property  during  the  lifetime  of  Lewie  Cam- 
ai,  aitd  upon  trust  to  convey  the  same  npon  the 
death  of  Lewis  h>  the  complainant  and  ner  sis- 
ters in  manner  set  forth  in  Lewis  Csruai'B  last 
wHl  and  In  said  deed  of  trust 

The  Mil  further  allesed  that  Samuel  Canui, 
with  the  pnrpM<  of  ddleatlng  the  proTielons  of 
the  will  and  deed  (d  trust  executed  by  Lewis 
Caruri,  did,  during  his  own  lifetime,  suppress 
the  deed  of  trust  and  dalmed  an  abeolaie  title 
In  fee  Kimple  to  all  the  estate  of  Lewis  Carusi 
imderthe  will  of  the  latter  and  the  deed  of  Oo 
tober  17.  1S72.  Fin&Uy  the  bill  all^wd  that 
Lewis  Canul,  during  his  lifetime,  repeatedly 
"Declared,  in  the  most  unmistakable  terms, 
that  it  was  his  intention  to  leave  his  eetate,  by 
any  teetamentary  diapoaltion  he  should  make 
thereof,  lo  his  nieces,  to  the  exclusion  enlirdy 
of  any  nephews  that  might  survive  him,  and  & 
the  exclnsioo  of  the  wife  <4  the  eald  Samuel  Ca- 
rnal, should  she  survive  him  <  •  •  • 
and  that  it  was  the  Intention  of  Lewia  Camst  to 
moke  provision  at  all  events  for  Us  said  severe 
si  nieces  In  preference  lo  all  persons  and  to  ev- 
ery person  who  might,  by  reason  of  affinity, 
have  any  claim  upon  him  or  his  estate." 

The  bill  pnyed  for  a  decree  declaring  the 
deed  of  trust  dated  July  16, 1872,  Ic  be  In  full 
force  and  effect  and  that  the  will  of  Lewis  Ca- 
nui was  operative  as  deeignatins  the  beneflda- 
rles  under  the  deed  of  trust,  and  its  lemis  and 
conditions;  that  the  will  of  Samuel  Carasi,eo  far 
as  it  derlses  anv  part  of  the  estate  of  which 
Lewis  Carusi  died  seised,  mieht  be  declared 
Dull  and  void;  ihata  receiver  nu^t  be  appoint- 
ed tolakechargeof  and  manage  the  estate,  and 
that  the  defendants,  Adelaide  8.  Caiud  and 
John  McLean  Canisl.nBmed  as  ezeculofi  of  the 
will  of  Samuel  Carusi,  mJcht  be  enjoined  from 
Interferins  in  anv  way  with  the  estate  of  Bam- 
nel  Caruai,  and  for  general  relief. 

S^iarate  answer*  wen  filed  to  the  hUl  by 
each  of  the  defendaDta,  lo  which  the  complain- 
ant tiled  repUcationa. 

Upon  fliui  hearing  on  tbe  pleadings  and  evf- 
dence  in  Bpedal  Term,  tbe  Supreme  Court  of 
the  Etistrict  of  Columbia  dismissed  the  bill. 
Upon  appeal  to  the  General  Term,  tbe  decree  of 
diimlwal  was  affirmed.  From  the  decree  of  af- 
firmance tbepreeent  appral  la  taken. 

JVessn.  W.  B.  WaHi  and  Bobtrttm  Homtrd, 
fOrappellaot. 

Mr.iM  a.  Bla«,  tor  qtpelleea. 


Mr.  AtUei  Wooda  delivered  theophilon of 
the  court: 

The  case  made  by  the  Mil  of  complaint  la 
baaed  <n  the  will  of  Samuel  OarutI,  and  upon 
tta  deed  of  truM  alle^  to  have  been  executed 


msi  conveyed  tu  Samuel  Carutl  aQ  hia  real  ea- 
tale  in  trust  to  convey  the  same  to  such  pemn 
aa  thesaldLewiaCanuimi^t,  "by 
.^«_  ^Jl  and  testament,  w  other  paper  wrft- 
Ine  under  his  hand  and  seal,  hy  two  persona 
witnessed,  deifenate  and  direct;"  and  that  al- 
thou^  thewtu  was  revoked  by  tbe  trust-deed. 
It  was,  nevertbelese,  effectual  as  a  designation  M 
the  persons  to  whom  said  roal  estate  was  to  be 
conveyed  by  Samuel  Camsl,  the  trustee ;  and 
that  the  complainant  and  her  sister,  Genevieve 
Carud,were  the  persons  who  were  so  designated 
bv  the  will.  It  is  clear,  therefore,  that  com- 
plainant's case  can  derive  no  aid  from  the  deo- 
tarctions  of  the  testator,  Lewis  Carusi,  alleged 
to  have  been  made  before  and  afler  the  execu- 
tion of  his  will,  In  relation  to  tbe  disposition 
-  '■  ' It 


«  deed,  Lewli  Ca- 


It  is  clear,  also,  that  the  will  la  to  receive  pre- 
cisely the  same  constmctinn,  as  an  Instrument 
de^gnating  the  benefldarlea  of  the  trast-deed, 
as  it  would  have  received  as  a  last  will  duly 

Eroven  and  recorded.  The  qnestion  Is,  there- 
ire:  what  estate  did  the  testator  intend  to  give 
the  complainant  by  Us  will  of  Uarch  18,  1872T 

This  wlU  gives,  flnt,  an  eetate  in  fee  dmple 
to  Samnel  Camsl;  it  contains,  second,  the  ex- 
presrion  of  a  hope  and  trust  that  he  wDl  not  OD- 
necessarilv  dinunish  the  estate;  and,  third.  It 

Ives  to  tne  nlecee  of  the  teetator  so  much  of 
-is  estate  as  Samuel  Otuwi  shall  not  at  hia 
death  have  disposed  of  hy  "ale  or  devise.  We 
have,  then,  devised  to  Samnel  Caruai  an  estate 
In  fee  simple,  with  an  abeolule  power  of  dispo- 
sition either  by  sale  or  devise  clearly  and  unmis- 
takably implied.  Therefore,  according  to  the 
adjudged  cases,  the  limitation  over  to  me  nieces 
of  the  testator  is  void. 

The  rule  is  well  established  that,  although 
lentily  an  eetate  may  be  devised  to  one  In  fee 

iple  or  fee  tail,  with  a  limitation  over  by  way 

of  executory  devise,  yet  when  the  wUl  shows  a 
clear  purpose  of  the  teetator  to  give  an  abeolule 

Kwer  of  disposlUmi  to  the  flrn  taker,  the  11m- 
tlon  over  la  void. 

Thus,  in  the  caseof  ^M^0m.v.  EaB,  Fltzg., 
814,  then  was  adevlso  of  real  and  personal  es- 
tate to  the  testator's  son  and  to  the  heirs  of  his 
body,  and  that  If  he  ehouU  die  leaving  no  heirs 
of  bis  body,  then  so  much  of  the  realand  per- 
aonal  estate  as  he  should  be  posaeesed  of  at  his 
death  was  devised  over  to  the  ooirolalnantB  In 
trust  The  son  Id  his  lifetime  suf&ed  a  com- 
mon recovery  of  the  real  estate,  and  made  a 
will  aa  to  the  petsonal  eetale,  and  died  wlth- 
otit  Isnie,  and  a  blU  was  filed  against  his  execu- 
tor to  account  It  was  held  by  Lord  ChanaeUor 
King,  aided  by  the  Vaster  cd  the  Rolls  and  tbe 
Chid'  BaroD  <h  the  Exchequer,  that  the  devisee 
waa  tenant  In  tail  of  the  real  estate,  and  had 
barred  the  idalndfls  by  the  common  recovery, 
and  that  the  executrix  was  not  lo  account  for 
the  personal  estate  to  the  persons  claiming 
under  tbe  limitation,  for  that  waa  void  as  r^ 
pugoant  to  the  abeolule  ownership  and  pawer 
of  disposal  given  by  the  wiU. 

In  the  case  (4  Som  v.  Aim,  1  Jac.  A  W.,  16t, 
a  llmilatloD  over  was  declared  void  because  It 


was  limited  upon  tbe  contingency  that  the  Ural 
taker  did  not  dlapoae  of  the  uoperty  by  wOl  cr 
odterwise.  Bee,  dscr,  CUUartv.  iWi«r,  Jac 
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41S:  Bwnt  t.  OObt.  1  Rubs.  M.,  014;  Seimet 
V.  guium,  e  DeO.,  VL  &  0.,  163. 

The  American  caaee  Me  to  the  lune  effect 
Tbiu,  In  Jaekton  t.  Sufi,  10  Johns.,  18,  Ctuirles 
Ball  died  sdBed  of  the  premloea  bi  qpesdon. 
By  hla  but  will,  sfler  deviling  «  ofjtton  lot  of 
luid  to  Ui  wn  Hoaee,  he  declared:  "Iscaaemy 
•on  HoMs  ihonld  die  without  lawful  issue,  the 
■aid  propra^  he  died  poeseased  of  I  will  to  mr 
son  Young,  nislawfulissue,"  etc.  It  was  held 
that  the  bmltation  over  was  void,  ai  being  re- 
pnsnant  to  the  abecAote  control  over  the  estate 
wuch  the  testator  Intended  to  give. 

In  Id<  V.  Idt,  D  UasB.,  SOO,  the  devise  was  to 
the  testator's  eon  Peleg,  his  heirs  aod  assigns, 
with  the  following  provision:  "And  furllieT,  it 
ta  mj  will  that  if  my  son  Peleg  shall  die  and 
leave  no  lawful  betn,  what  estate  he  shall  leave 
to  be  equal^  divided  between  mj  son  John  Ide 
and  my  grandson  Nathaniel  Ide,  to  them  and 
thdr  hdia  forever."  Held,  that  his  limitation 
over  to  John  and  Nathaniel  Ide  were  void  be- 
Cftuse  inconststentwitb  the  abaolntetmqualifled 
interest  in  the  first  devisee. 

To  the  same  effect  Is  the  case  of  Bowen\. 
Dtan,  110  Mass.,  4S8,  where  a  man  devised  all 
his  estate,  real  and  p^w>nal,  to  his  wife,  to  hold 
to  her  and  her  assigns,  but  should  she  die  in- 
testate and  seised  of  any  portion  of  said  estate 
at  the  time  td  her  death,  then  over.  The  wife 
took  possession  of  the  land  and  died  having 
made  a  will  by  which  she  devised  and  be- 
queathed all  her  estate,  real  and  personal.  It 
was  held  that  Uu  will  of  the  husband  gave  the 
wife,  by  necessary  implication,  an  absolute 
[732]  power  of  disposal,  rather  bv  deed  or  will,  and 
this  power  having  been  fully  executed  by  her 
will,  nothing  remaned  upon  which  the  cfeviEO 
over  In  the  will  of  her  husband  could  operate. 
In  Mdton  v.  Ooopw,  4  Leigh,  408.  the  case 
vras  tUa:  John  Cooper  died  in  1818  seised  of 
the  messuage  and  land  in  conlrover^,  having, 
by  his  last  mil  duly  executed ,  devised  infer  olta, 
u  follows:  "I  rive  to  my  son, William  Cooper, 
the  plantati<»  1  live  on,  to  him  and  his  heirs 
forever.  In  case  he  diould  die  without  a  son 
and  not  sell  the  land,  I  give  the  land  to  my  sou 
aeorKe,"etc  The  plantation  on  which  thetes- 
tatorllvedwu  the  land  in  controversy.  George 
Cooper,  the  lessee  of  the  plaintiff,  was  the  teata- 
lor's  son  George  mentioned  in  (he  devise,  who 
claimed  the  1^  under  the  limitation  over  to 
him  therein  contained.  The  testator's  son  Will- 
lam,  to  whom  the  land  was  devised,  in  the 
first  instance,  attained  to  full  age,  married,  and 
died  leaving  issue  one  dan^ter,  but  without 
leaving  or  ever  having  hod  a  son  and  without 
having  sold  the  land.  The  question  referred 
to  the  court  was  whether,  upon  this  state  of 
facts,  Oeoige  Cooper  was  entitled  to  the  land. 
The  court  held  that  a  genera),  absolute^unlim- 
ited  power  to  sell  (he  land  was  given  to  William 
Cooper  by  the  devise,  that  he  took  a  fee  simple, 
and  that  Oeorge  Cooper  was  not  entitled  to  re- 
cover. See,  also,  Gmord-v.  Ohoata,  100  Mass., 
848;  £bj«v.  JWtTiA,  lb.,  468;  iionudtU  V.  JSam*- 
(WJ,  ai  He.,  388. 

The  rule  is  thus  stated  by  Ohaneellor  Kent . 
"  If  there  be  an  absolute  power  of  disposition 
given  by  tbe  will  to  the  first  taker,  as  if  an  es- 
tate be  devised  to  A  In  fee,  and  if  he  dies  pos- 
sessed of  the  property  without  lawful  issue,  the 
remaloder  over  the  proper^  which  he,  dying 


without  heirs,  shall  leave,  or  without  BdKog  it 
devising  the  same;  In  allauchcasesthcreiuio- 
is  void  becauEC  of  his  [wectdlng  fee; 
and  it  is  void  by  way  of  executory  deriv,  be- 
-   -   the  limitation  is  inconeislent  with  Uw  ib- 


the  proper^  devised  to  him  by  Lewis  Carta  ._ 
undisposed  of,  the  complainant  would  be  eo-  - 


and  not  the  complainant  and  her  sisten. 

But  by  the  terms  of  Lewis  Caruai's  win,  tha 
complainant  and  her  sisters  were  only  eothled  ID 
so  much  of  the  estate  of  Lewis  as  Samuel  sbcmlii 
not  have  disposed  of  by  devise  wsale.  lliebiU 

'' 'aint  charges  that  flamnelCanui,  by  bif 

and  testament,  had  devised  to  cenaio 

persons  therein  named,  among  them  the  com- 

C'naut,  all  the  property  devised  toUmbvlhc 
will  of  Lewis  CarosL  There  was,  tbete- 
fore.  no  property  of  the  estate  of  Lewis  Cania 
to  which  the  supposed  devise  to  complainant 
and  her  sisters  could  ai^ly. 

The  case  of  complainant  reccivee  no  sunKict 
from  theprecatory  words  of  the  will  of  Lewii 
CarusL  These  wtadsezpresB  tbe  hope  and  Dost 
that  Samuel  Caniri  will  notdlminlsh  the  soaif, 
tit.:  the  proper^  devised  to  him  InthewiUto 
a  greater  extent  (ban  may  ansvrer  nir  bis  cen- 
fortable  support,  and  the  testator  then  derises 
to  complainant  and  her  sisters  what  Samud 
shall  not  have  disposed  of  by  devise  or  nle. 
The  words  do  not  raise  any  bust  in  Bamud. 
e  is  not  made  a  trustee  for  any  purpose,  ind 
^3  dutv  in  respect  to  the  dispo^Oon  of  tbe  es- 
tate is  unposed  upon  him.  But  even  if  the  wiD 
bad  contuned  an  express  reqaest  (hst  Sanuid 
should  convey  to  the  compMuant  so  mnch  id 
the  estate  as  he  did  not  dispose  cS  by  sale  orde- 
vlse,  there  would  be  no  trust,  for  the  wHI,  as  we 
have  seen,  gives  Samuel  CarusI  the  sbaohda 
power  of  dispoeal. 

In  Knight  v.  JCnigM.  8  Beav. ,  148,  It  waa  stid 
by  the  Master  of  the  Rolls,  Lard  Laugdole:  "If 
the  giver  accompanies  bis  ezpressiOD  of  wisher 
request  by  other  words,  from  wbli^  it  Is  to  be 
collected  that  he  did  not  Intend  the  wish  tobe 
imperative,  or  if  it  appears  from  tbe  oooleit 
that  the  first  taker  waa  to  have  a  dlscreticMiaiT 
power  to  withdraw  any  part  of  the  subject  ftna 
tbe  wish  or  request,  *  *  It  hoa  been  held 
that  no  tnut  was  created."  And  see,  &  C.  ««h 
S^ht  V.  BouaMon,  UCL&  P.,  BU. 

Tbe  rule  Is  tnos  staled  bf  Jfr.  Jvitiei  Story 
in  his  Commentsries  on  Equity  Jurispradenc^ 
section  1070:  "Whenever  the  objects  of  tbe  sDp- 
poeed  recommendatory  trust  ate  not  certain  or 
definite,  whenever  the  property  to  wfakb  it  b 
to  attach  Is  imt  certain  or  deflmte,  wbenever  a 
clear  discretion  or  choice  to  act  or  not  to  act  is 
given,  whenever  the  pite  dlspoeitions  <d  tbe 
prop^ty  import  absolute  and  unoonttoDable 
ownerohip,  in  all  such  cases  oouns  of  equity 
will  not  cieato  a  tnut  from  words  <d  tUa  chat- 
See,  also.  Wend  v.  On,  »  IM.  A  a.  W4; 
Wr^M  V.  .AOyM,  Tom.  ft  R,148;  fitotf  T.  JM- 
IW  C.  H. 
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fer,  L.  B..BCh.  D,,22B;  Lambe  y.  Banui.L.B. 
10  Eq.,  267;  8.  C,  L.  R.,  6Ch.  App.,  087;  i/fw 
y.  fiifnsfcT,114MMS.,5a;iVnnoaftiifiifa,aOP«. 
6t.,iSS;VanI>u}fnet.VanDuyiu,  IHcCarter 
807;  2  Pomeroy,  Eq.  Jur.,  tecB.  1014-1017,  and 

Tbe  TiewB  we  have  expressed  render  it 
oecetsaiy  to  consider  otber  qneatfone  ugued  by 
counsel.    It  la  quite  Inumaierial  vlielber  or  not 
Lewis  Csnisi  lud  mental  capadtT  to  execute 
the  deed  of  October  17, 1872, orwhetherbe bad 


would  not  aid  tbe  complainant's  case. 

7K«  remit  it  t/tat  Vte  Ateru  of  Ihs  Supreme 
Cerurl  of  the  Dutriet  of  CdtinMa  in  Qenerftt 
Term,  by  wliiditite  decree  of  IheSpeHalTfrm  di»- 
miming  Oi*  eomplaiiuuifi  Oitl  ieai  nfflrmed,  tea* 


T35I      COTJKTT  OF  SHERMAN,  IN  THE  STATE 
OP  NEBRASKA,  Plff.  in  B  y.. 


HENRT  W.  SmUNDS 

(Bea  a  CL.Beporter's  ed^  nS-HL, 

Oounty  bond*,  tthen  vaiid — eitoppet  ai  k  bona 

flde  lutlder^Aet  autlutriting  bond»—etmHnu- 


L  A  bonn  4<Ie  bolder  (or  Tatoe  of  oounCr  tionds ' 
not  bound  to  so  b^lod  tbe  lav  aod  tbe  recital  «. 
ttaetraodi,  tolniiulre  Into  tbe  amount  of  tbeeount^ 


I 


I.  A  decMoD  br  tbe  officen  wboae  duty  It  la  un- 
der tlie  law  to  fix  the  amount  of  bonda  whloh  can 
be  lawfully  tamed,  aumot  be  dJspuledby  tbecoun- 
n  whkiblMaad  them. In awltbj-abonajld* bolder 

S.  An ActautboTlilnBaoonntTtolBuebondBfOr 
tta  indeMedneM.  doe*  not  violaw  a  cooatltutiooal 
prOTJikai  tbat  the  Leylalature  aball  paa  no  ipeclal 
Actoonterrlu  ooriioraie  powets. 

4.  Booh  an  Act  la  not  repugnant  toaeonttltiitlon- 
al  prorWon  that  tbe  Legislature  shall  not  pass  any 
looal  or  special  la»t  Knatins  to  any  oorporation 
any  axcliiaTeprlvlk«es.  Immunity  or  franchise. 

E.  The  word  "corporation,"  as  used  In  the  Ne- 
bfasha  Oonstttuttou.  does  not  tyiply  to  a  coQDtr. 

[No.  870.1 
Stibmtatd  Dec.  10, 1S83.    DeeUeiJan.!,  ISSi. 

N  ERROR  to  the  Circuit  Court  of  tbe  United 

Slates  for  tbe  District  of  Nebraska. 
The  hlstor;  and  facts  appew  in  the 

Statement  of  tbe  case  bj  Mr.  JvtUee'Wno&mt 
Tbls  was  a  suit  brousbt  on  the  coupons  of 
certain  bonds  Iwued  by  ue  CommisBionera  of 
Sherman  draatj.  In  the  State  of  Nebraska, 
dated  JantiaiT  1, 1876,  nnder  an  Act  of  the 
lie^slature  of  that  Btale,  approved  Februarr 
18,  1B70,  entitled  "An  Act  to  Aatfaorlze  tbe 
Commimioners  of  tbe  Counties  of  Colfax, 
Platte,  Boone,  Antelope,  Howard,  Qreelej  ana 
Sherman  to  Isme  Bonds  for  tbe  Purpose  of 
Funding  tbe  Warrants  and  Oideia  of  Said 
Conntiei.'* 

Tbe  Act  referred  to  authorizes  the  commis- 
dosers  of  each  of  the  eouuUe*  named  to  isstM 

HO«B>— AceUols  In  ncpodoMs  boniit  or  wtairitit*: 
mpkknt»oflliefaeUrttiud;  ttloppdby.  Scenottto 
Heresr  Omntr  v.  Hachett,  m  DT  &,  An..  Ste. 


sell  and  n^tlsta 
tbe  same  tor  monev,  and  declares  that  tbe  pro- 
ceeds arising  therefrom  should  be  used  for  the 
redemption  of  all  warrants  and  otber  eridencei 
of  indebtedness  drawn  on  the  treasurer  of  the 
conntj,  which  were  ouletandlnc  at  the  date  of 
the  approval  of  the  Act,  or  night  be  ontstand- 
Ing  prior  to  the  flntdarof  January.  18T0.  Tbe 
Act  contained  the  following  proruos:  "  Pro- 
vided, Thatuomoreof  tbebondsautborizedlo 
be  issoed  by  virtae  of  this  Act  shall  be  issued 
than  is  necessary  to  pay  off  and  redeem  such 


said  bonds  to  exceed  in  value  the  amount  of 
said  Indebtedness  up  to  January  1,  1870,  nor 
shall  raid  bond*  be  negotiated  at  a  less  price 

eighty-five  cents  on  the  dollar." 

le  oonds  r    "    " 


The! 


B  reciled  on  their  face  that  they 


sued  under  said  Act  by  the  commissloneie  of 
said  County  of  Sberman  to  the  amount  of 
f40,000,  and  tbat  on  January  1, 1870,  tbedebia 
of  said  County  did  not  exceed  the  sum  of 
|16  000,  and  that  tbe  said  bonds  were  negoti- 
ated for  leas  than  elghtv-five  cents  on  the  dollar. 
On  this  answer  the  plaintia  below  took  Issue. 
The  parties  waived  a  trial  by  jury,  and  sub- 
mitted the  cause  to  the  court,  whlcbmadefind- 
Inn,  from  which  tbe  following  facts  appear: 
On  January  t,  1876,  the  Commisdonen  of 
Sherman  County  In  pursuance  of  the  Act  of 
February  18,  1870,  issued  among  others  the 
bonds  and  coupons  described  in  tbe  petition, 
and  the  same  came  into  the  possession  of  tbe 
plaintift,  who  was  a  bona  file  purchaser  for 
value,  without  notice  of  defects  other  than  ap- 
pear on  tlie  face  of  the  bonds,  and  was  still  the 
holder  and  ovrner  of  said  bonds  and  coupons. 
The  record  of  the  Commissionen  of  Sbei^ 
lan  County  showed  the  allowance  of  $10,000 
in  claims  ualnst  tbe  County  from  the  or^nl- 
zation  of  tbB  County  to  January  1,  187S,  for 
which  wamnts  were  drown  on  the  Trrasury, 
and  no  more:  but  they  aUo  showed  that  the 
Commissioners  at  one  of  tbelr  meetings  esti- 
mated the  amount  of  the  county  Indebtednees 
which  might  be  funded,  at  the  sum  of 
(86,874.80,  for  wblcb  it  vould  be  necessary  to 
issue  bonds  to  the  amount  of  $48,400,  and  that 
bonds  were  issued  pursuant  U>  sucb  estimate, 
but  it  was  not  shown  what  the  actual  indebted- 
nwa  of  the  Ooonty  was  at  the  time  tbe  bonds 
~ere  issued. 
Upon  this  finding  Iho  drcult  court  rendered 

-* In  favor  of  the  plaintiff  below  for 

To  reverae  tbat  Judgment  this  writ 


•qnstt,  C  St 


wr*.  tvnMr  H.  Haranstt. 
MoMtgcoaMrj,  LuttUA.  Or^taA  i 
Oonntr,  for  plalndfl  In  error. 

Mmt».  MkUmb  B.  Hftrwood  and  John 

U  Aims,  for  defendant  In  emr. 

Mr.  Jaitiee  Woods  delivered  the  opinion  of 
the  court: 

The  plalntfO  tn  error  Inilat*  tbat  the  facta 
found  by  tbe  oonrt  diow  an  issue  of  bonds  bv 
the  coun»  in  axoesi  of  the  amount  authorized 
by  thestatnia,  and  that  they  are  therefore  void. 

Tbe  defendant  in  error  h  found  bv  the  dT" 

lit  court  to  be  a  Una  JU»  holder  »r  vilue. 

low 
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AocordinK  to  repeated  declsioiu  of  this  court, 
being  BucQ,  he  was  not  bound  to  go  behind  the 
law  and  the  recital  of  the  bonds  to  lnquii«  Into 
Uie  amount  of  the  county  in  debtednesa.  Marcg 
T.  Otwoo.  93  U.  8.,  mrSXm.,  748];  flWBi- 
bem  T.  lona.  Id.,  049  [XXm..  TB2]  ;  Tfibm 
T.  Saiamanea,  ft9  U.  8.,  499  [XZIT.,  S80t 

But  if  It  be  conceded  that  a  purchaser  oi  the 
bonds  wa>  required  to  inspect  the  records  of  the 
County  to  ascertain  the  amount  of  Its  Indebted- 
ness, and  Triietlier  there  had  been  an  over-tssue 
of  Irands,  It  appeals  from  the  findings  of  fact 
that  the  records  of  the  commissioners  contained 
an  estimate  of  the  Indebtedness  of  the  County 
made  by  them  for  tbe  express  purpose  of  fixing 
the  amount  of  bonds  to  be  Issued,  and  in  pur- 
ooauce  of  which  they  vere  issued  whichshowed 
that  there  was  no  Over-issue. 

This  was  a  decision  by  the  very  officers  whoee 
duty  it  was  under  the  law  to  fix  Uie  amount  of 
bonds  which  could  be  lawfully  Issued.  A  pur- 
chaser of  bonds  was  not  required  to  make  fur- 
ther inquiry,  and  If  the  finding  of  the  commis- 
sioners was  untme,  he  could  not  be  affected  by 
Its  falaiw.  See,  cases  alM^e  cited;  also  Zynd« 
V.  Cbwniy.  18  WaU. ,  (lf88  V,  8.,  XSI. .  872] 
Q>i»r«.T.Ja»wiry,94U.  B.,a02fXXIY.,110] 
Warrm  Co.  v.  Marvg.m  U.  a..96TXXIV.,977l 
Comn.  T.  BoOe*,  94  U.  S.,  104  IXXIV.,  46] 
Fana  T.  Bowlw  [ante,  434], 

The  next  contentloii  of  the  plaintiff  in  error 
is  that  the  Act  by  which  the  Issue  of  the  bonds 
in  suit  was  authorized  was  forbidden  by  section 
1,  article  ym.,  of  the  Constitution  of  Nebraska, 
which  was  Id  force  at  the  date  of  the  passage  of 
the  Act.  That  section  declares  "  The  Legisla- 
ture ahall  pass  no  apedal  Act  conferring  cor- 
porate poiran." 

In  the  caaeof  the  Jegvnon  Oo.  Cbmn.  t.  PeopU, 
B  Neb.,  127,  decided  at  the  JuIt  Term,  1876, 
the  Snprenie  Court  of  Nebraska  has  conclusive- 
ly aettled  this  point  agtinst  the  pUlntUf  In  er- 
ror. In  that  case,  an  Act  of  the  Legislature,  In 
all  material  respects  shuilar  to  the  Act  in  ques- 
tion In  this  cose,  exceptthatlt  related  to  but  one 
county,  was  brought  under  considerBtioii.  The 
answer  averred  that  the  Act  was  unconstitutional 
and  void.  TTpon  this  point  the  court  said:  "That 
Jefferson  County  Is  justly  Indebted  to  the  re- 
lator for  the  amount  of  the  warrants  In  i^ieation 
will  not  be  controyerted;  and  when  sudiis  the 
case,  there  Is  no  doubt  (a  the  power  of  the  leg- 
islature to  require  the  county  to  issue  its  bonds 
for  the  amount  of  its  Indebtedness." 

The  queodon  r^sed  by  this  contention  was 
also  considered  by  this  court  in  the  case  of  Head 
V.  PIottnnMttA  [a«At  414].  In  that  case  an  Act 
of  the  LMislature  of  Nebraska,  approved  Feb- 
ruary  18,1878,  was  brought  under  review.  Tlie 
preamble  of  the  Act  recited  that  the  dty  coun- 
cil of  the  City  of  Plattamouth  had  Issued  and 
sold  certain  bonds,  and  with  the  proceeds  there- 
of had  proceeded  to  let  the  contract  tor  the  ereo- 
Oon  of  a  scboolhouse,  and  had  amxtinled  two 
peisona,  naming  them,  snperintenaents  of  the 
construction  of  the  same,  and  that  the  work 


of  &e  (An  coundl  In  relation  to  &gutng  said 
bonds  and  lettlngs^contnctand  the  appoint- 
ment of  said  Buperintendenis,  and  all  matters 
and  proceedings  connected  therewith,  which 
might  in  any  wa^  affect  the  validity  of  said 


bonds,  should  be  and  the  same  were  theieinr  le- 
galized, confirmed  and  made  valid  in  law.  Iliii 
Act  was  attacked  as  in  violation  of  the  mm 
section  of  the  Constitution  which  the  plaintiff 
In  error  invokes  in  thiscase.  It  was  contended 
that  the  Act  In  questioo.byleinlizingbondsof 
the  <dt7,  vaa  void,  because  It  had  no  powa  to 
Issue  them,  was  le^lly  equivalent  to  an  Act  cod- 
fening  npon  the  cnj  power  to  Issue  bondi, 
which  was  conferring  corporate  power  and.  be- 
ing a  special  Act,  was,  therefore,  unconstilutiae- 
al.  But  this  court  speaking  1^  Mr.  JtuliM 
Matthews,  said  :  "  As  the  Ci^  at  Plattsmiiutli 
was  bound  by  force  of  the  ttanaactlon  to  rew 
to  the  purchaser  of  its  void  bonds  the  coosid- 
eiatlon  receivud  and  used  by  it.or  s  legal  eciniva- 
lent,  the  statute  which  recognized  the  ensteDce 
of  that  obUgation  and,  by  confirming  tlie  boodi 
themselves,  provided  a  medium  for  eofoiring 
It  according  to  the  original  intention  and  ]Hon>- 
Ises,  cannot  be  said  to  be  a  special  Act  coQfe^ 
ring  upon  the  dty  any  new  corporate  powtn. 
No  adoition  Is  made  to  its  enumerated  or  iin- 

CUed  corporate  faculties,  no  new  oblifalion  ia, 
1  fact,  created."  And  thecourt  added thattbs 
very  proposition  there  involved  was  maintained 
by  the  Supreme  Court  of  Nebraska  in  tlje  caK 
of  J^erion  Oo.  Comrt.  v.  Psopfa,  0  Neb.,  137, 
above  referred  to.  Bee,  also.  It.  KGi.v.Qtm  \ 
Go.,  16  Wall.,  66T  [88  U.  8.,  XXL,  S75];  Ft- 
tor  V.  Wood  Co.  Comn.,  9  Ohio  St.,  540.  I 

In  the  cases  of  GUgn  v.  Bdiool  Dutriei,  8  VA., 
178,and  J>«™iy  V.  KeflanZiOTi  Cb.,  Id.,  508,dtol 
by  plaintiff  in  error,  it  was  held  that  an  Act  ui- 
thoriring  a  school  district  or  a  dty  to  eontraci 
a  debt  for  the  pun>ose  of  erecting  a  public  boild- 
tng,  and  to  lainie  bonds  therefor,  was  forbidden 
by  the  Constitution  because  it  was  a  qiedil  Act 
conferring  corporate  powers.  These  cases  are 
clearly  diUingulshable  from  those  we  bavecited. 
In  the  latter,  as  in  the  ease  now  under  review, 
a  debt  already  existed,  and  the  statute  simpl; 
auth(»lzed  a  change  in  the  form  of  the  obUea-  [7tf] 
tion  by  which  the  debt  was  evidenced.  Tbe 
distinction  Is  clearly  sUied  in  &adv.  Plstt- 
numth,  vbi  tupra,  the  court  remarking ;  "  Tla 
statute  operatea  upon  the  transaction  itself, 
which  baa  already  been  consDmmated  .and  seeki 
to  give  it  a  character  and  effect  different  hi  in 
le^  aspect  from  that  whidi  It  had  whra  it  was 
in  force/'  and  adds  that  such  a  resnlt  "  i*  not 
affected  by  the  supposed  formof  theenactmoit 
as  a  specia]  or  genial  Act  conferring  coiponte 
powers."  The  casea died  effectually  di^oae of 
the  point  nnder  consideration. 

Lastiy,  the  plaintiff  In  error  contends  Ihst  tbe 
Act  under  which  the  bonds  in  suit  mm  isstwd 
Is  repugnant  to  section  10,  artlde  in.,of  tbe 

firesent  Constitution  of  Nebraska,  which  went 
□to  effect  November  I,  1670;  after  Ibe  law  sn- 
thoriztng  the  issue  (d  the  bonds  was  paaed,  bat 
before  uie  bonds  were  Issued.  Tbe  secticK  re- 
ferred todedarea:  "The  Le^alatnre  shsU  art 
pass  any  local  at  special  laws  in  any  of  tbs  fol- 
lowing caaes:  •  *  *  Oranttog  to  any  mr 
poratlon,  sasodation  or  individnal,  any  eidn- 
slve  pri vileges,lmmuni7  or  franchise  wulettr. 
In  all  other  cases,  where  a  general  law  can  be 
made  applicable,  no  special  law  shall  be  en- 
acted." I 
It  Is  a  snffldent  answer  to  the  oontenthn  10  I 
say  that  tlieword"corpontion,''aBiisedintUi 
I  section  of  the  Constitution,  does  not  apply  toa 
IMC.  8. 
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county.  If  k  coud^  is  &  corporation  U  nil,  It 
U  necenaiflj  &  miuudpol  coiporatloii.  But  the 
Supreme  Court  of  Nebnuka,iii  the  caw  of  VoMii 
V.  CbMw  Ob.,  10  Neb..  SSa.  ezimMlr  bdd  Ui&t 


the  IndetrtedDeaa  eridfmced  by  oonn^  warranU, 
t^girlDgtlidr  bonds  In  exdumgettwKfor.doei 
Dot  of  hielf  DUke  tbeni  monldpal  coTporatI<Hii. 
But  it  i(  iinneoewoTy  fmtber  to  diaouM  this 
1M0.8. 


bnnchoftliecaw.  lliededalonirf  the  Supreme 
Court  of  Nebndca  In  J^enon  Oo.  t.  Pnpk,  9 
Neb.,  187,  hM  lupra,  which,  u  befora  stated, 
wms  ■  case  In  all  respects  similar  to  this,  and  in 
which  die  constitutionality  of  a  similar  Act  of 
the  LeglsUture  was  put  in  Isaue,  is  precisely  in 
point  and  Is  conduHTe  of  the  question  Id  Mod. 
Wt  find  no  error  inVitntori.  ITitjudgmtni 
efOu  OireuU  Oavrti$,  thtrtfon,  i^kmed. 
nnsoopr.   Taat: 

James  H.  Mnlleoner,  Clerk,  Sup.  Court,  V.  8. 

Otted-m  U.  8.,  K 
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NOTE. 


Hw  Extra  Annotation  her*  following  is  krrtaged  in  the  order  of  the  eases  in  the 
•ri^inal  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  psge  is 
ffiTen  the  volume  and  paf^a  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  ptige  in  the  beading  of  each  case  is  given  book  and  psRe  of  the 
present  edition,  the  abbreviation  Ii  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, aa  it  is  tbrougliuut  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 

ABBREVIATIONS. 

T,  C.  appended  to  a  citation  from  the  regular  rc|K)rts  of  the  V.  8.  Circuit  and  Dia- 
tarct  Courts  refcrH  to  the  series  of  reprints  called  the  Federal  (.sses  and  gives,  as  its 
publishers  do  and  rt^^ommend,  the  number  of  tlie  case  in  that  series. 

Fed.  Caa.  is  used  when  the  rase  is  contained  in  the  series  of  Fctleral  ('a<>eH  but  is 
not  repor(«t  in  the  regular  series  ot  U.  S,  Circuit  nnd  District  Court  nepoita.  and  the 
citations  of  such  casea  is  to  the  volume  and  page  of  Fed.  Cap.,  not  to  tlip  number  o( 

Fed.  or  Fed.  Rep.  refers  to  the  neW  known  scrips  Federal  Reporter,  rontaining  re- 
ports of  the  Circuit  and  District  Court  decisions  since  laSO. 

It.  R.  A.  u'ill  be  readily  recognized  as  the  ahlireviation  for  the  Lawyer*  Reports 
Annntatiil.  und  particular  attention  should  be  given  to  these  citslions,  as  in  a  large 
proportiim  of  caws  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhauBtive  of  the  authorities  tliereon. 

Aat.  Dee.,  An.  Rep.  and  Am.  St.  Bep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  tlie  well  known  trinity  of  selected  case  reports.  Tlie  American  Deciaiona. 
American  Reports  and  Amcriian  State  Reports. 

Pennfylvania  State  Rejiorts  (F*.  8t.|  The  New  Jersey  l.aw  Reports  (N.  J.  L.|  and 
Equity  Reports  IN.  J-  E«.)  are  distinguished  by  tlie  nmnbcr  of  the  series,  not  by  the 
Dame  of  the  reporter,  while  the  Sorth  and  South  Carolina  Reports,  Ijw  and  l^iiiity,  are 
cited  by  the  numc  of  the  reporter  where  the  reports  are  so  titled  and  it  has  l>e«n  the 
universal  custom. 

Duplicate  citations  arw  given  to  the  National  Reporter  System  where  cases  arc  therein 
oentained.  and  to  the  Reporter  .Syitem  alone  of  cases  not,  at  the  date  of  liie  preparaUon 
04  Ute  annutslion.  ofllcially  re[^rted.    The  naual  abbreviationB  are  used,  aa  follow*: 

AtL  Atlantic  Reporter,  »••  Southern   Reporter, 

Pae.  Pacific  Reporter,  ■■  E.  Southeastern   Reporter, 

N.  E.  Northeastern  Reporter,  •■  W.  Southweslern  Reporter, 

■.  W.  Korlhweslern  Reporter,  ■•  Ct  Supreme  Court  Reporter. 

W«  think  that  in  all  other  respects  the  abbreviations  used  are  elear  and  farnlllar  t* 
mU  who  are  acctiatomed  to  the  use  of  legal  reports  and  teit-booka. 

Emi«B. 
I',   .1.  Notes  IW  U.  S.  27  L.  ed.  lOlW— M  p. 
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CIX  TINITED  STATES. 


V»  XJ.  n.  1-2,  27  L.  835.  OSBORNE  t.  ADAMS  COUNTT. 

Kunleipal  eorporatiinis. —  Steam  grfstmlllB  are  not  works  of  In- 
ternal ImproTement  within  meaning  of  Nebraska  statute  ol  1866. 
antboristng  mnnldpal  aid  to  Internal  Improrementa,  p.  L 

Approved  In  Blair  v.  Cuming  Conntr,  111  D,  &  870,  28  L.  «9.  4 
S.  Ot.  4S3,  upboldlng  bonds  given  to  aid  ImproTement  of  water 
power  ot  river;  Cole  v.  La  Granse,  113  D.  &  7,  2S  L.  898,  &  3.  Ct. 
419.  holding  leglalatnre  cannot  authorize  dt;  to  lasne  txMida  to  aid 
private  manufacturing  enterprise;  Kingman  t.  Brockton,  158  Macs. 
2S9,  26  N.  B.  990,  11  L.  R.  A.  125,  and  n..  denjlnc  power  of  lefialn- 
tnr*  to  authorize  municipality  to  aid  erection  of  O.  A.  B.  bnildlnt; 
Bm  96  Am.  Dec.  668,  extended  note,  and  4S  Am.  Bep.  116.  wite. 

Oonrta. —  Id  this  case  Judgm^it  was  suspended  In  order  that  ap- 
pellee might  have  opportunltj  to  present  full  text  of  St&tc  coorfs 
opinion,  filed  subsequent  to  cIom  of  term,  and  coastmlns  stUnta 
uBder  consldeiatfoo,  p.  2. 

lOB  V.  &  S-62.  27  I..  886,  CIVIL  BIGHTS  CASES. 

Constitutional  law. —  Foarteentb  amendment  nnlUflea  al)  Stale 
legislation,  and  State  action  Impairing  privileges  of  dtlaena  or  In- 
juring them  In  lite,  liberty  or  property  without  dne  process  of  law, 
or  denying  equal  protection  of  laws,  pp.  11, 17. 

Tho  following  citing  cases  apply  this  principle:  Iron  Uonntaln 
R.  Co.  T.  Olty  of  Memphis,  06  Fed.  128,  holding  city  ordinance  de- 
claring railroad's  easement  forfeited,  act  of  State,  and  violative  of 
contractnat  obligations;  S.  A.,  etc..  By.  Co.  r.  Wilson,  4  Tex.  App. 
Civ.  574,  Vn,  holding  act  imposing  penalty  on  railroads  for  follnrv 
to  pay  employees  wItUn  prescribed  time.  Invalid;  State  v.  Good- 
wlU.  33  W.  Va.  1S2,  25  Am.  St  Rep.  865,  10  S.  B.  266.  6  L.  R.  A. 
023,  and  a.,  holding  act  regulating  payment  of  laborers  by  mlne- 
ownera,  unconstltatlonaL  Tbe  following  cases  cite  the  prtndpa) 
laas  aa  authority  for  upholding  vartoue  State  acts  specified;  Wood- 
naff  V.  New  York,  etc,  R  R.  56  Conn.  8S.  20  AtL  20.  act  providing 
for  removal  of  dangerons  tracks,  as  valid  exenfso  of  police  pow^ ; 
WeMem  Dnlon  TsL  Co.  v.  Pendleton.  95  Ind.  15,  46  Am.  Rep.  69B, 
atattrto  punishing  telegraph  companies  for  fallore  to  deliver  mes- 
a^COK  Kvchblll  v.  Randall.  ICS  Ind.  520,  BS  Am.  Bep.  686.  1  M.  B. 
Mi,  aet  requiring  vendors  of  patent  rights  to  file  copies  of  patents 
594 
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and  ftnthortntlona  to  kU;  Zlgler  t.  Hengea.  121  Ind.  103,  IB  Am. 
8t  R^.  360,  22  N.  B.  78i,  drELloag«  &ct,  (U  valid  exercise  of  8Uto 
police  power;  Bohon  t.  Brown,  101  Ky.  368,  41  S.  W.  2T3.  38  li. 
B.  A.  IKH,  act  requiring  iUnenuit  patent  veodon  to  marb  tliHr 
■otM  "peddler's  Qotes,"  as  valid  exerdae  of  police  power:  State  t. 
JacbMH.  80  Mo.  178.  SO  Am.  Rep.  602.  law  proUbltlnK  IntermarrlaKa 
«f  wbltes  and  necroes;  Allan  v.  Wyckoff.  48  N.  J.  L.  98,  67  Am. 
Bep.  650,  2  Atl.  060,  game  laws  providing  greater  reBtrt4:tlons  for 
soB-realdents  tban  foi  residents.  Cited  generall;  ]□  Boss  t.  EeUs. 
M  Fed.  SEtO,  boldtaig  rigbts  of  cltUensMp  Include  right  tc.csntract. 
■ue,  testis,  Inberlt  and  conrej.    And  see  32  Am.  St.  Bep^.^Q^tWe. 

Dtotingnlshed  In  AinU")!  t.  Wolffe,  IS  P%d.  SiO,  taoldiaiMsaUtv- 
tloii  bj  State,  In  Ita  own  conrts,  of  Enit  against  dtlzen  of  anotlior 
Rate,  not  rlolatlTa  of  amendment;  Etx  parte  Unrray.  BO  FM.  299, 
boIdlDf  failnra  to  ■nmrnoQ  negcoea  on  Jnir  to  try  iwcro.  not  Tlola- 
Ore  of  amendment. 

Conatltutloiua  law. —  Fourteentb  amendment  «-aa  4«(<gaed  to 
proUblt  SUte  iBTasIon  «f  equal  cWU  rigbts,  and  to  antb.nlse  Cod- 
gress  to  adopt  appropriate  legislation  for  corr^^ng  effects  of  pro- 
hibited State  iSwB,  bnt  not  to  antborlce  enactmMit  of  laws  tor 
eqoal  protection  of  dvU  rigbts;  bence,  fl  1  and  2.  drU  rigbU  act 
ot  1876,  proUbltlDg  denial  of  eqnal  accommodations  In  Inns,  tbea- 
tera,  etc.,  on  account  of  color.  Is  nnconatitntlonal.  pp.  19,  IS. 

Approved  In  In  re  Rabrer,  140  U.  8.  S5J,  35  L.  574,  II  S.  Gt.  8641 
nptiolding  act  of  1890.  making  Uquors  In  original  packages  subjact 
to  police  regulationa  of  Slates;  Green  t.  Elbert.  63  F«d.  300.  27  U.  8. 
App.  S25,  deortng  Federal  Jurisdiction  over  action  for  damages  for 
eonspiracr  to  disbar  is  State  courts;  Grannan  v.  Westchester  Ractofr 
AasD..  163  N.  T.  465.  47  N.  E.  901,  boldlnc  State  dTll  rights  act  does 
not  extend  to  oxdnsloD  from  raco  track,  MM  based  on  color.  Cited 
geoenUIr  to  Cooper  t.  Nev  Harm  Steamboat  Oo.,  18  Fed.  686. 
bedding  defendant  entitled  to  costs  !■  action  noder  dTll  rights  act. 
dlamlased  after  decision  of  principal  ease;  United  States  t.  Songw, 
48  Fed-  84.  88,  88.  balding  right  to  teatUj  before  Federal  grand  Jury 
not  conferred  by  Gonatitvtlon;  State  t.  Indiana,  etc..  Utn.  Co.,  120 
tnd.  080.  22  N.  B.  779,  «  L.  B.  A.  383.  and  n.,  holding  police  power 
not  delegated  to  general  goremment,  rcaidea  In  States;  Carter  ▼. 
Greeohow.  114  U.  8.  82%  29  U  SM,  5  8.  OL  Ml.  arguendo;  Logan  t. 
Culled  States.  144  U.  B.  290,  391,  M  L.  4S8,  13  S.  Ot  «26.  cltlsen  In. 
FedMa]  marshal's  custody  has  coostltntloBa}  right  ta  protectiva. 
from  violence.    See  46  Am.  Bep.  259,  note. 

Dtstlngnlahed  In  Fmchy  r.  Eagleson,  16  lod.  Apf.  91.  4S  N.  B. 
147,  upholding  Uke  dvU  rights  act  ia  Indiana. 

Constitatioaal  law.— Civil  rights,  guatanteod  by  toortCMitb 
amendment,  cannot  be  Impaired  by  wrouftnl  acta  of  Indlvldmals, 
I  by  Stat*  antbortty.  p.  17. 
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im  n.  s.  a  votm  on  n.  a  B^ortai'  ooe 

ApproTed  la  PleBsy  ▼.  Ferguson,  168  U.  S.  M2.  546,  «  L  2C8, 
SCSe,  16  8.  OL  1140,  1141,  and  Anderson  v.  LonlsTlUe,  etc.  By..  (B 
Fed.  48;  upholding  acts  reqalring  raltaoada  t»  proTlde  eipial  Kparatw 
KCCommodatlouB  for  whites  and  negroes;  Brinkley  t.  LonlvrOte,  ate, 
B.  S.  Co.,  gs  Ped.  895,  and  GbHton  v.  St  Louis,  etc  Ry.  Co.,  114 
Uo.  92,  21  S.  W.  «58,  19  L.  B.  A.  271,  holding  raDroad  regnlatloD 
lortddding  negroes  to  travel  In  same  cars  with  whites,  not  vfolattfe 
nt  Oonstttotlon;  Eleman  r.  Multnomah  Gonntr,  96  Fed.  849,  holding 
salt  to  enjoin  threatened  taking  of  property  by  sheriff,  wlthont 
due  proceaa,  Inrolvea  do  Federal  question;  Tounger  t.  Jadab,  111 
Uo.  809,  88  Am.  St  Rep.  528.  19  S.  W.  1110.  16  L.  B.  A.  660.  boldlag 
rules  of  theatre  reserrlog  portion  thereof  for  whites,  not  TiolaUrs 
of  OtHistltutlon. 

Oonatltational  law. —  Thirteenth  amendment  relates  only  to  aboli- 
tion of  slavery;  hence,  Oongress  has  no  power  thereunder  to  enact 
laws  (civil  rights  act  of  1ST9).  prohibiting  dental  of  equal  accommo- 
dations In  Inns,  etc.,  on  account  of  race,  color,  etc,  p.  20. 

OHed  in  In  re  Thompson.  117  Mo.  90.  38  Am.  St  Bep.  642,  £2  S.  W. 
aOB,  20  L.  R.  A.  464,  holding  act  authorizing  vagrants  to  be  hired 
ont  to  highest  bidder,  violative  of  amendment;  dissenting  opinions  in 
Baldwin  v.  Franks.  120  U.  8.  69S.  699,  30  L.  775,  7  S.  Ot  666,  ma- 
jority holding  f  6C19.  B.  8.,  punishing  conspiracies  within  State  to 
deprive  aliens  of  treaty  rights,  imcoDstltntlonal;  Robertson  v.  Bald- 
win. Iffii  U.  8.  292,  41  L.  721.  17  B.  Ot  83S,  majority  upholding  act 
authorizing  arrest  of  deserting  seamen  and  delivery  to  mastcf. 

Constitattonal  law  —  Civil  rlg>hta. —  Refusal  of  equal  accommo- 
dattoos  In  inns,  theatres,  or  public  conveyances,  by  indivldnsls,  and 
without  State  sanction,  on  account  of  race,  color,  etc.  Imposes  no 
badge  of  slavery  or  servitude  upon  applicant,  within  meaning  of 
tbtrteentb  amendment,  p.  SB. 

Approved  In  Bz  parte  Pleesy,  4S  I&  Ann.  84,  11  So.  MO,  18  J*. 
R.  A.  642,  and  n.,  upholding  act  requiring  separate  aecommodattwia 
for  races  on  railways.    Bee  71  Am.  Dec  749.  note^ 

100  O.  8.  63.  27  L.  857.  UNITED  STATES  v.  HAMILTON. 

Appeal  and  error. —  Motion  to  quash  Indictment  bdng  alwara 
addressed  to  discretion  of  court  decision  thereon  Is  not  wror,  and 
cannot  be  reviewed  on  writ  of  error,  p.  68. 

Reaf&rmed  In  Logan  v.  United  States,  144  V,  6.  282,  88  L.  486.  IX  8. 
Ot  622,  and  Bndelman  v.  United  Statiea,  86  Fed.  4S8.  ST  U.  S.  App.  6^ 

Oonrta. —  Boprems  Court  cannot  take  cognisance  of  division  oC 
oplDloB  between  Otocntt  Ooort  Judges,  «b  motion  to  ouaab  liidl^ 
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10»  U.  8.  CS-OB,  27  L.  8(N^  POINDBXTBE  v.  OftEENHOW. 

Oonrta. —  Supreme  Conrt  will  not  ttk*  np  caaa  Id  advum  •<  Hi 
OTder,  ^mjij  becftow  It  IdtoItm  auMtdoiu  ol  greftt  pnbUe  Impact 
knca,  p.  6S. 

Glted  in  Hua  t.  Lonlriwu,  lU  D.  &  11^  88  U  MT.  10  1.  Ot 


10»  U.  &  flB-74,  2T  L.  867,  ttNITBD  STATES  ▼.  OALS. 

BlMttona.—  Secttons  S012,  uid  S61D,  B.  8.,  pnnlslittic  TloUdona 
•f  dntlea  bj  election  offlc«n  at  coDgreBsloiial  electloiM.  aie  Talld, 
p.  W. 

Cited  In  In  re  Soperrlson  of  Beglstimdon,  OS  Fed.  228,  ratnilnf 
to  vpoint  Federal  election  niperrlBon.  petition  belnf  detectlro. 

Orand  Jnrlec—  Defendant  pleading  not  (nlltj  to  Indictment,  and 
(obis  to  trial  irftbont  objecting  to  aMtbod  ot  ariecUnf  grand  Jnry, 
walrea  anch  objection,  pp.  67,  70. 

Rule  reaffirmed  In  State  t.  Brown,  2  Ifarr.  (IM.)  410,  412,  88  Att. 
407.  406;  aod  Terrttory  t.  Hlcka,  9  N.  Uex.  800.  80  Pac.  87S.  Ap- 
proved in  In  re  Wood.  140  D.  S.  28B.  SB  U  COB,  11  8.  OL  T42.  holdlsf 
objoctloa  to  exclusion  of  negroes  from  grand  Jorr  maat  be  firat 
made  dnrtng  trial  in  State  conrt;  In  re  WUaon.  140  U.  S.  684.  SC  L. 
S17,  11  8.  Ct  874,  balding  defldencj  In  Dumber  ot  grand  Jnrota 
prescribed,  does  not  entitle  defendant  to  dlacbarge  on  habeai  eor- 
pna  after  verdict;  Kohl  t.  Leblback,  180  D.  S  802.  40  L.  488.  18 
a,  Ot.  SOT,  holding  dlaqnalUlcatlon  of  Jnnr  bj  alienage,  waivable 
caoM  ot  cbaUenge;  Agnew  t.  United  States,  165  V.  S  44,  41  L. 
837,  17  8.  OL  238,  holding  defendant  most  object  to  competencj  of 
grand  Jarr  at  earlleat  opportnnltr;  Oooper  t.  State,  120  Ind.  880,  22 
H.  B.  821,  boldlng  right  to  file  plea  In  abatement,  waived  br  plead- 
ing to  IndlctmeBt  and  proenrlng  change  of  venue:  Dakota  v.  O'Harb 
1  N.  Dak.  40,  44  N.  W.  lOOS,  where  defendant  was  silent  aa  to 
knovro  IrregalArHles  until  after  verdict;  SUte  v.  VTltL  S3  Or.  690, 
S6  Pac  10S3.  holding  objection  to  Irregnlar  selectloa  of  grand  Jnry 
must  be  made  before  plea;  State  v.  Paile,  48  S.  0.  S9.  20  S  B.  801, 
bidding  objection  to  nse  of  wnjug  name  In  Indictment  waived  bj 
proceeding  to  trial.  Cited  genenillr  in  Eastman  t.  HoIL  43  W.  Ta. 
eei,  81  8.  U.  2B0,  dtocnaslng  organisatloD  of  grand  Juries;  United 
States  v.  Jones.  09  Fed.  9TS,  boMlng  obJectloD  cannot  be  made  to 
dlscharga  ot  grand  Jnrora,  where  those  aobatltnted  were  qnallfled. 
Be*  IS  Am.  SL  Bep.  910,  note  on  grand  Jvrtea. 

Orand  Jnr7. —  Objection  relating  to  qnallflcatloa  or  dlsqnallSc^ 
tion  ot  ccrtabi  persons  sworn  npoo  or  excluded  tpom  gtand  Jarr, 
and  Dot  to  whole  proceedlnga  In  ImpaoelllDg  jar;,  shoold  toe  taken 
bj  motion  to  gnaah  Indlctmaot,  or  bj  plea  ta  abatement,  p.  67. 
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ApproTed  In  Ofbson  t.  KIlBsiasIppl,  162  0.  S.  884,  40  L.  1078,  16 
B.  Ot.  008,  boldlng  petltloa  tor  removal  Dot  proper  r«m«d7  tot 
exctnslon  of  neKroes  rrom  grand  Jury;  United  Statea  v.. Richardson, 
28  Fed.  66,  holding  party  under  recognkaDce,  objecttng  to  pm-tlon 
of  panel,  may  cballenge  ladlrldnals,  or  plead  In  abatement;  United 
States  y.  Clnne.  6C  Fed.  799,  holding  objection  to  personnel  ot 
ffrand  Jury  properly  made  by  motion  to  quash;  Cooper  r.  State,  64 
Md.  44,  20  AtL  987,  holding  allowance  of  vlthdrawaJ  of  plea  of  not 
(nllty.  and  sobstttntlon  of  plea  in  abatement,  dlscrettonary  with 
trial  court;  Rainey  t.  State,  19  Tex.  App.  485,  holding  objec- 
tion by  motion  to  quash,  or  in  arrest  of  Judgment,  available  irba« 
grand  Jury  was  composed  of  thirteen  Jurors;  Garter  r.  State.  — 
Tes.  Crlm.  — ,  48  S.  W.  SIO,  512,  holding  motion  to  quash  proper, 
where  grand  Jury  was  Impanelled  before  commission  of  offetise; 
GortlB  V.  Commonwealtb,  67  Va.  692,  13  S.  B.  74,  boldlag  objections 
to  method  of  summoning  grand  Jury  must  be  made  before  ^ea  ot 
ftmeral  Issue.    nBe  12  Am.  Bt  Bep.  006,  monograpUc  notaw 

100  U.  S.  7^76.  27  L.  861.  STBEVER  r.  RICEUAN. 

Clerka  ot  courts. —  Pees  of  clerk  of  Supreme  Court  must  be  paid 
In  advance,  If  demanded,  p.  74. 

Olted  in  Bean  v.  Patterson,  110  U.  B.  402,  38  I..  191,  4  8.  CL  % 
holding  printed  copies  of  transcript  cannot  be  delivered  to  Joaticca 
or  parties  until  fee  Is  paid. 

Appeal  and  error. —  If  through  fault  of  plaintiff  in  error,  •.  g., 
non-payment  of  clerk'a  fee,  printed  copies  of  record  are  not  fnr- 
nlshed  to  Justices  or  parties,  writ  on  appeal  will  be  diamtaaed  for 
want  of  prosecution,  unless  sufficient  cause  be  shown  to  contnur. 
p.  TO. 

109  O.  8.  75-84,  W  L.  882,  OLIVHR  w.  BUMFORD  OHBHIOAL 
WORKS. 
Patents.—  Grant  of  exclusive  right  to  use,  within  specified  tecri- 
tory,  patented  add.  In  matdng  self-ralelog  flour,  aU  add  ta  b* 
purchased  from  grantor,  is  a  mere  license,  and  not  tranatetAbla; 
hence,  action  cannot  be  maintained  In  grantor's  name,  for  use  ot 
administrator,   to   recover  tor  Infringement  after  graotetfs  death. 

p.  aa. 

Olted  and  followed  Id  Waterman  v.  Uackenale,  138  D.  &  2S6,  M  L. 
026,  11  S.  Gt  336,  holding  grant  of  exclusive  right  to  mannfactnr* 
and  sell,  mere  Heense;  Rice  v.  BoeSt  46  Fed.  196,  holding  eonvey- 
ance  of  right  "  to  use  and  manufacture,  and  sell  rights  to  use"  In 
speclfled  territory,  mere  license;  Heaton  Penlnsnlar  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  200,  47  U.  B-  App.  146.  36  L.  R.  A.  73a 
holding  sale  of  machines  aobject  to  condition   of  use   only    with 
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certsln  tiBtenera,  men  license;  Smith  v.  PrestOD,  170  III.  1S7,  4S 
N.  B.  6S1,  b<ddliiB  coDtnct  to  maiiatftctDre  patented  article,  pn>- 
TldlDf  for  royalty,  and  reaeirlDf  to  patenteo  richt  to  CBDcel,  ■ 
men  llcenM.  Cited  lenerally  In  Hoore  Ufg.  Co.  t.  Onnk^  etc.,  6tt 
Fed.  ew,  holding  llcenaea  cannot  sue  for  Intrlngement  without 
Joining  grantor;  Edison,  eta,  Co.  t.  Peninsular  Ught.  etc,  Co.,  W 
red.  67S,  holding  llceoM  to  iiae  Impllea  Uceiwe  to  make  thing  to 
be  used. 

Distinguished  In  Lane,  etc„  Oo.  t.  Locke,  ISO  U.  B.  196,  S7  L. 
loeo,  14  S.  Ct  78,  holding  patentee's  conduct  amounted  to  license 
to  successor  of  ortglnal  licensee;  MontroBs  v.  Mable,  24  Blatchf. 
287,  30  Fed.  237,  holding  receiver  maj  sell  goods  made  onder  license, 
before  dissolution  of  licensee  Orm;  Werckmelster  t.  Fierce,  etc, 
Mfg.  do.,  63  Fed.  4S0.  holding  one  granted  exclusive  right  to  repro- 
duce and  pnbllsb  foreign  painting,  an  assignee;  Paving,  etc  Co. 
T.  Prather.  S8  Ho.  App.  400.  grant  being  of  exclualre  right  to  us* 
process  for  apedfled  term  od  pafmeot  of  T07alt7> 

Fatents.— Mere  license  la  not  transferable,  nnlesa  containing  ex- 
press words,  showing  latent  to  extend  the  right  to  represenUUve*. 
assignees  or  administrators,  p.  82. 

Approved  In  Bapgood  v.  Hewitt,  119  D.  8.  234,  30  L.  S72,  7  8.  OL 
197.  reafflrmlng  role;  Curran  t.  Craig,  22  Fed.  101,  holding  receiver 
of  flrm  does  not  succeed  to  Its  rights  under  UceoBe;  Haffcke  v.  Clark. 
SO  Fed.  SSe,  8  O.  S.  App.  69,  holding  license  expires  on  dissolution 
of  partnership  to  whicb  granted;  Thomson  v.  Citizens'  Nat.  Bank, 
SS  Fed.  256,  10  D.  S.  App.  COO,  holding  supposed  assignee  of  license 
an  Infringer;  Kraats  v.  Tteman,  79  Fed.  824.  boldlng  implied  license 
to  make  and  use  does  not  pass  by  ad  mini  stra  tor's  sale  of  llcenseo's 
place  of  business;  Commonwealth  v.  Westlnghouse  Mfg.  Oo.,  ISl 
Ps.  8t  268,  24  Aa  1106,  dlstlngutshlng  license  from  aaalgnmeDt 
See  ao  Am.  R^.  847,  note. 

Patents.—  Fact  that  license  was  to  c<nitlna«  for  spedBed  period 
does  not  Impart  asslguablllty  to  pHvllefe.  or  prolong  Ita  doratloa 
beyond  life  of  licensee,  p.  88. 

109  U.  8.  84-90,  27  L.  869.  PORTER  w.  LAZBAR. 

Dower.— Wife's  right  oC  dower  In  Pennerlvsnla.  as  at  common 
law.  Is  no  part  of  bnshand't  estate;  hence.  It  la  not  barred  bj  as- 
slgnm«it  thereof  under  bankrnptcf  act,  and  sale  tv  asslgnes  undei 
order  of  court  p.  88. 

Approved  in  Long  v.  Bnllard.  117  D.  8.  eu.  29  L.  1006,  6  B.  OL 
918.  holding  dlacbarge  does  not  release  bankrupt's  homestead  land 
from  lien  of  mortgage  executed  before  bankruptcj;  Motley  v. 
Motley.  D3  Neb.  379,  68  Am.  Bt.  Rep.  612.  78  N.  W.  7S9,  boldlng 
wifp'B  lien  for  dower  superior  to  creditor's  Uena;  Hunger  v.  Perkins, 
82  Wis.  SOS,  22  N.  W.  S12,  tiolding  dower  not  defeated  by  Joint  con- 
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TCfance  b;  hmbaiid  uid  wife,  adbfleqaentlr  set  &slde  •■  fnnd  m> 
eredltora;  TenneBBae,  vtc.,  B.  R.  Oo.  t.  East  Ate-  B7.  Oo.,  75  Ala. 
BM,  boldlnc  a«Blgnee  takes  do  greater  Interest  In  prwpwty  not 
fnodnlenOr  conTejed  thaa  bankmpt  had. 

DIstUHmlebed  tn  FMtM  t.  RlchardBon,  147  U.  E  USB.  87  L.  278, 
U  B.  OL  49T,  and  Fleltu  t.  Melleo.  89  Fed.  181,  boih  holding  wife's 
mortgnge  Uen  for  paTSpbemal  pntpertj  (under  ImiMuia  prtetia^ 
as  to  aft»^«equlred  propertr,  acqaltted  bj  hmtmnd*!  dladmrg^ 

lOB  U.  8.  9&-eS,  27  L.  SOT,  IiA.VBB  t.  DHNNBTT. 

Oonlraeti.—  Wbere  minda  of  );>artles  meet,  and  agreement  Is  madc^ 
•qnlty  will  not  set  It  aalde  becaoM  Ita  legal  affect  la  different  bwa 
that  intended,  p.  W. 

Cited  to  Brooking  r.  Btnat,  17  Ho.  App.  302.  arguendo.. 

lOS  IT.  S.  Ba-103,  27  U  870,  KING  t.  OAIXUN. 

Patent. —  Article  of  maunfactnre,  resulting  from  compresA>n, 
and  uniting  In  one  bale  of  aerenJ  similar  parcels  of  phuterer'i  bslr, 
for  cenTenience  In  handling.  Is  not  a  patentable  Invention,  p.  101. 

OKed  and  principle  applied  In  PtdlUps  t.  Detroit,  UI  D.  B.  006. 
28  L.  B84,  4  &  Ot.  588,  Thompson  v.  Boleseller,  114  U.  S.  12,  2S  L. 
80,  e  a  Ct  1048,  and  Pomace  Holder  Oo.  t.  Ferguson,  110  D.  & 
838.  80  L.  408,  7  B.  OL  SSt,  where  alleged  InTentloni  required  only 
ordlnarr  mechimlml  skUl;  Stephenson  v.  BtooUtii,  etc,  B.  R.  Oo., 
114  D.  a  166,  29  U  61.  S  a  OL  780.  where  alleged  tmpnrement 
waa  mere  aggregation  »f  separate  devices,  contributing  no  new  re- 
sult; Leonard  T.  Lorell,  38  Ted.  814,  remoTsble  wall  Id  refrigwator 
Is  trifling  deTloSk  not  patentable;  Sampeou  r.  Donaldson,  00  Fed. 
824,  82  U.  a  App.  71%  la  which  only  chaive  from  preTloos  tsItc 
reseating  doTlcea  was  In  sabsUtatloD  flle  with  dlffereotly^bapad 
cutting  Buifaea 

Patents. —  In  deciding  whether  patent  corers  article,  making  of 
which  Kqtilres  Inventloo,  Judicial  notice  will  be  taken-  of  matters 
of  common  knowledge  and  things  In  common  use,  p   lOL 

Beafflrmed  In  Phillips  ▼.  Detroit,  111  D.  a  600.  28  L.  533.  4  8.  Ct. 
Sae.  The  following  dtlng  cases  hold  that  Judicial  knowledge  will 
be  taken  of  the  respecttr*  matters  stated:  Black  Diamond  Co.  v. 
Excelsior  Co.,  IM  U.  a  fflO,  30  L.  656.  IS  a  Ot  484.  that  hoppers 
with  chutes  beneath  are  In  common  use;  Specialty  Ufg.  Go.  t.  Fen- 
ton  Mfg.  Co..  174  D.  a  40a  10  a  Ot.  643,  that  Beml.clrcalar  recesaea 
are  commonlj  used  on  ttook  shelves;  Reed  w.  Lawrence,  2U  Fed.  919. 
what  Is  conimonl;  known  In  rarions  bmncbea  of  manufactnre  and 
Indurtrr:  Eureka  Vinegar  Oo.  ».  Gasette  Printing  Co.,  86  Fed.  671. 
meaning  of  words  In  BngUah  language,  and  mch  matters  ct  com- 
mon knowledge  and  science  as  are  known  to  men  of  ordlnair  tn- 
t^lgence;  Root  t.  Sontag,  47  Fed.  810,  Stirrat  t.  Bzcdslw  Hfg.  Oa, 
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n  F«d.  981,  2T  U.  S.  Xpp.  18,  uid  Heaton  Penliutilu,  «tG.,  Oo.  y. 
Schlochtmejer,  OB  Fed.  CSC,  matten  of  cammoD  kBOwledc*  KUtlnc 
to  state  of  the  art;  Boyntoa  t.  Morrla  <Atite  Oo^  87  Ted.  228,  tbat 
boats  bare  prertonaly  tweo  ao  oonBtmcted  aa  to  deflect  apray  fram 
•Ides;  Southern  Rj.  Oo.  t.  Oorenla.  100  Ga.  47,  82  Am.  St.  Rep. 
SIS,  SB  &  B.  210,  40  L.  R.  A.  2B4,  tbat  cUId  nnder  two  yeara  old 
la  Incapftltle  of  penderlns  parenta  aerrlcea;  Waaoon  t.  Flnt  Nat 
Bank,  107  lod.  220,  8  N.  Bl.  lOS,  that  monered  capital  rrom  which 
taxpayer  may  deduct  hla  debta  la  material  portion  of  whole  moneyed 
capital  of  State;  Stato  t.  CDnnlngbftm.  81  Wla.  SIO.  61  N.  W.  738. 
IB  L.  IL  A.  B7e,  locattoa,  bonndarlea  and  Jnxtapodtlon  of  counties, 
towns  and  warda.  Otcd  generally  In  Uahn  t.  Harwood.  112  n.  8. 
SDH,  28  L.  607,  5  8.  Ot  177,  holding  courts  not  bonnd  by  commission- 
era'  decision.  See  alao  88  Am.  Dec  863,  6B4,  exhanatlTe  note  on 
Judicial  knowledge. 

109  U.  a  103.  ZT  L.  871.  HEWITT  t.  CAMPBELL. 

Xqnltr. —  Where  there  Is  serloua  conflict  In  testimony,  court  may 
dismiss  bill  In  equity  on  ground  of  complaitutnra  fallnrs  ta  eatab- 
Uab  facts  upon  wUdi  be  based  Us  claim,  p.  lOB. 

Not  dted. 

109  IT.  li.  104-108,  27  L.  872,  GREEN  COUNTY  t.  COYNESS. 

Hnnlolpal  eorpoiatlotw  —  Oonrta. —  Rlgbts  of  Innocent  boUsra  ot 
munlclpa]  rallroad-ald  bonds  are  determinable  by  the  State  law  aa 
Judldally  conatmed  wbeo  bonds  ««re  placed  on  market  ao  com- 
mercial paper,  p.  IDS. 

Cited  aud  principle  affirmed  In  Anderson  v.  Ssnta  Anoa,  116  D. 
S.  361,  29  I^  83S,  6  8.  Ct.  416,  German  Bank  t.  Franklin  County, 
USD.  8.S3aS3L.I^.  e8.0t.ies,and  Scotland  County  t.  Hill. 
132  U.  &  112,  33  L.  203.  10  8.  GL  28,  aU  afflrmlng  mle  In  Ilk*  cases; 
Uyifck  T.  Heard,  81  Fed.  243,  holding  Federal  eonrta  wlU  follow 
latest  settled  State  adjudication,  but  not  oscillations  In  process  of 
settlement;  Rollins  t.  iMke  County,  ft*  Fed.  846,  bolding  State  de- 
cision binding  as  to  coostruotloa  of  State  Coiwtltutlon;  German 
Ins.  Co.  T.  City  of  Manning.  78  Fed.  909.  bolding  law  as  dacUed  by 
Stats  Supreme  Oooit  at  time  at  bond  Issue,  MndlDg  on  Federal 
court:  HamMo  t.  Auditor,  etc.,  128  HI.  188,  5  Am.  ML  m&fi.  SIO,  U 
If.  B.  106,  holding  contract,  TaUd  wImb  made,  aceordtDC  ts  prerloua 
conatmctloo  of  laws,  cannot  tw  Unpaired  by  snbseqosnt  laglalatlre 
or  Judicial  aedoa:  Bank  ▼.  Dooglas  Co.,  148  Ho.  B8.  «T  &  W.  BM, 
as  to  cuuaUuctloB  of  Oonstltntlon  as  a  rqla  ml  mpaatr. 

BaUraadB. —  Fwwer  of  taHioada  ta  eoaaolldata  tadoiaa  pwM  ts 
rnaafsr  to  oonatfldUad  eompaor  all  framUaea  and  ptillsgM  cob- 
■ectad  wttb  saA  original  company:  bsnoa,  tt^tt  to  mnddpal  aid 
will  pass  te  BBch  oonaalldatod  ooBCsra,  p.  106l 
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ApproTed  In  W&bash,  «tc.,  A7.  Oo.  t.  Ham.  114  IT.  B.  S97,  boldlnK 
consolltetloii  Dot  a  asle;  TennesBee  t.  Wtaltwortli.  IIT  IT.  S.  14S,  2V 
li.  89S,  e  S.  Ct.  OBH,  boldlng  ezemptlOD  of  tvo  coropaoSM  paasea 
to  new  corporation  ci-eated  by  consoHdatloa  wHb  tldrd  companj; 
Africa  T.  Board  of  Mayor,  etc..  70  Fed.  73B,  bedding  trandilae  ta 
streeta  not  terminated  br  consolidation  and  chaise  of  name;  Ancls 
T.  Bast  Testieeeee,  etc.,  B.  R.,  74  Ok.  641,  turidlne  forelfn  ctwpora- 
tlon,  parcbaslnff  fnutchisea  of  domestic  corporation,  t>econies  do- 
mestic; tlnd«rwood  Lnmtm  Oo.  v.  Pelican  Boom  Oo.,  76  Wla. 
ea,  46  N.  W.  20.  holAns  rigbta  granted  to  IndlTldnala  transfnable 
to  corporation;  Oomb«e  t.  Eeyea.  39  Wis.  311.  4S  Am.  SL  Rep.  S4S, 
42  N.  W.  88,  -27  L.  B^  A.  874,  holding  corporation  divested  of  prop- 
erty by  Judicial  flales,  and  ont  of  bnamess  for  twenty  years,  to  bave 
snrreaidered  franchise. 

DUtingQlsbed  In  Keokuk,  etc.,  R.  R.  t.  Mlssonri,  102  D.  S.  SOT,  3S 
L.  4fi4,  14  Sl  Ct  S94,  holding  consolidation  terminated  exemption 
from  taxation  of  old  company. 

lOQ  U.  a  10&-iu7,  27  L.  873.  HA8EINS  T.  8T.  LOIHS.  BTO.  BT. 
00. 

Appeal  and  sTror.—  Requirement  of  f  1000,  R.  8.,  that  Jnatlce  or 
Judge  slgidng  citation  take  the  secnrlty,  cannot  be  delegated  t« 
ooart  commissioner,  p.  107. 

Appeal  and  nror.— Where  appeal  I0  allowed  In  open  conit,  ae- 
cnrtty  may  be  taktat  by  court,  and  no  citation  Is  neceaaary,  bat  It 
■ecttrity  is  not  dven  nutll  vzplratloB  of  term,  citation  must  tarae 
and  be  serred.  p.  107. 

Not  dted. 

100  U.  a.  lOB-lOe,  27  L.  B73,  OFOLIEA  OITT  t.  DANIDL. 

Appsal  and  anor.— Appellate  Jnrlsdlctlon  of  Supreme  Oourt  la 
governed  by  amount  actually  In  dispute;  <l  g.,  amount  ot  loter«at 
coupons  for  which  suit  la  brought,  not  value  of  bonds  thenuelTea, 

p.  loa. 

Cited  and  applied  In  Gibson  ▼.  Sbnfeldt.  t9J  D.  S.  S9,  30  Ia  1084, 
7  a  Ot  ion,  and  The  Sydney.  139  U.  &  836.  35  L.  178.  11  S.  Ct  621. 
both  holding  sum  really  disputed,  teat  of  sppellate  Jurisdiction,  wltli- 
out  regard  to  collateral  effect  of  Judgment  In  another  suit  between 
parties;  Tlcksburg.  etc.,  B.  R.  Co.  v.  Smith,  135  TI.  8.  200,  34  !>.  96.  10 
a.  Ct  730,  holding  v«]ne  of  land  In  actual  dispute,  not  whole  tract 
test  of  appellate  Jurisdiction;  New  England  Mtge.  Co.  v.  Qay.  146 
V.  a.  131.  36  L.  649,  12  B.  Ot  817,  holding  appellate  JurlsdlGtioii  sot 
determinable  itj  oontlngBnt  loss  tiirongh  probatlTe  effect  ot  Judg- 
ment 

Appeal  and  error. —  ABowance  of  amendment  of  complaint  re- 
ducing amount  prayed  for,  la  disctietionary  with  trial  court,  atthoogb 
encb  redaction  prevraita  appeal  being  taken,  p.  10ft, 


,y  Google 


«0B  Note!  on  U.  &  B^orti.  109  U.  &  110^  121 

Cited  In  NuMbtnm  t.  Nortbeni  Ina.  Co.,  40  Fed.  S8T,  iBaw^ 
ptalDtur  In  remoTa)  case  to  dlscontlDDe  u  to  part  aC  data,  aa  aBaw- 
able  In  Stato  covt 

109  V.  8.  1MW17.  S7  L.  874.  THE  TORNADO. 

Sal^as^ —  Etctj  acreemeirt  tor  hIt^b  compenaaUoa  ti  anttfeet. 
aa  to  amount,  to  JodEinent  of  tbe  court  aa  to  Ita  being  eqnltaUe  aad 
ooDformable  to  merits  ol  caae;  heoce,  rtflita  of  tuga  to  eompenaa- 
tlon  (or  pnmplDC  oat  sonken  ahlp  must  be  resarded  aa  tenateated 
wboi  ablp  la  niaed.  p.  117. 

ApproTed  la  The  Bio  Grande.  23  red.  920,  holdloK  nlrage  allow- 
able Cor  beneflta  actually  ronferred,  not  tor  meritorloae  exertions 
*toD«:  Tbe  StriiM.  BT  Fed.  OBT.  ID  D.  8.  App.  ISl.  rereralnr  8.  a.  iS 
red.  <14,  bold^nf  eslrage  compensation  agreed  upon  ineqoltabla, 
and  redndng  ain«nnt. 

DtaK^KTilslied  In  trrlne  r.  Tbe  Hcaper,  ISS  U.  B.  268.  M  L.  1176, 
7  8.  Ot.  1181.  and  The  ExceMor,  123  D.  B.  61.  81  U  79,  8  S.  OL  88, 
hoMlaf  decree  awnrdlnf  ealvasc  most  be  affirmed  wticie  lilowasce 
was  not,  as  mofter  «f  tav.  escesalTe;  The  Alert,  56  FmL  724,  bald* 
Inc  seJvac*  contm.«ta  o&de  on  land  wUl  tw  bri><ted  Uke  orUnary 
wntnaia. 

Appeal  to  fcpmne  Court  dlemlseed  where  appaUaat*  did  net 
dricket  appeal  or  enter  nppt.'araiice  nntll  three  jeara  after  Uas  ap- 
peal bond  In  Olronlt  Conn,  p.  117. 

Followed  In  United  States  t.  Burvbard,  12B  0.  8.  1^  SI  I*  MS. 
S  8.  OL  8SS,  where  appeal  was  docketed  four  rears  after  entr;  of 
Judgment;  Credit  Go.  t.  Arkansas  Central  Uj^  128  V.  8.  259,  82  L 
449,  e  8.  OL  107,  dlsmtsalnK  appeal  becanae  oM  prosecuted:  Karri- 
son  r.  Knbn,  80  Fed.  741.  62  U.  S.  App.  180.  boldlng  cross^ppeal 
nisy  be  dlsmtssed  for  want  of  dlltgent  prosccuUon.  See  also  41 
Am.  8L  Bep.  640,  monographic  note  on  roles  of  eoarL 

Dladnfmlshed  In  The  Ellf  rida,  172  U.  &  US,  19  8.  OL  148,  holdinc 
wbere  sdpiilated  compensadoa  la  dependent  npon  saccess.  It  mar  ba 
larser  than  qnantnm  memlL 

lOe  n.  6-  117-121.  27  L.  677,  TAOE  CO.  t.  TWO-RIVBRS  MPO.  CO. 

Vatanta. —  Donbla-polnted  tack  compaaj's  claim  for  Improvement 
In  bsU-eais,  does  not.  In  Tiew  of  state  of  tbe  arL  set  forth  a  patent- 
able InvHitlon.  effect  of  bevels  on  double  penetrating  polnto  being 
prevlonalj  known,  p^  120. 

Cited  and  principle  applied  la  Thompson  r.  BolssellM,  114  TT.  B. 
12,  29  L.  80b  K  8.  OL  1048^  boldlng  to  be  patentable,  thing  mnat  net 
onl7  be  new  aad  nsefnl,  but  mnst  amount  to  toTantlon;  Pomace 
Holder  Co.  r.  Ferguson.  119  U.  8.  838.  30  L.  408,  7  8.  OL  854,  boldlng 
patent  rold.  aa  making  article  reqnlred  oolj  ordlnarr  naduutl- 
cal  skill;  Leonard  v.  Lovell,  29  Fed.  814.  holding  mere  obTlona  tm- 
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pnyreoieitis  mat  parentaUA  coBecttaic  <»m»;  HeatcMi  Penlnsalar,  «te^ 
O^  r.  SebfaKfttermcrer.  72  Fed.  524.  ST  U.  S.  App.  761.  afflnnlng 
S  C,  W  Fed.  SOT.  boldlng  patent  for  bntton-rastenere.  emploTlng 
smtft  deriee.  *«id:  SOii»t  t.  Eicelslor  Mfg.  Co..  61  Fed.  99*.  27  U.  S. 
AppL  13.  hoidfof  patent  itrlctlj  coostnisble,  la  Tlew  of  prior  state  of 
tkemrt. 

Tfttcntx. —  Uete  agsnsation  of  parts  does  not  constitute  patent- 
sbto  inrentlan.  pL  120l 

Approred  in  Boyer  r.  Both.  132  D.  S.  206,  33  L.  324,  10  a  Ct  C8. 
mad  Jotuiaon  Col  t.  Padlle  BoOing-UIlle  Co.^  47  Fed.  391,  botli  bold- 
ly conmioatloB  of  old  element  into  new  form,  wlthont  produdng 
aew  mode  of  (deration,  not  patentable:  Florsbelm  t.  ScbilUnK.  137 
D.  a.  77.  34  L.  G7U.  11  S.  Ct.  ZS.  Fond  do  Lac  County  t.  Uaj.  137 
D.  S.  407.  34  L.  71g.  U  S.  Ct  102.  Hayes  t.  Blckelhoopt.  22  Blatcbf. 
483.  Zl  Feo.  Ml,  CoUIns  Go.  t.  Coes,  21  Fed.  39,  Scott  Mfg.  Go.  t. 
Sayre.  Hi  Fed.  I'A.  and  Sampson  t.  Donaldson,  69  Fed.  624,  32  D.  S. 
A^.  712,  all  holding  mere  aggregation,  prododng  no  new  result, 
nnpatentable:  Boot  v.  Sontag,  47  Fed.  313.  holding  improTemoit  tn 
QiecbanJcal  strncrare.  introducing  no  Dew  functions,  not  patentable; 
Bowere  t.  Von  Schmidt,  63  Fed.  583.  holding,  to  make  pateniaUe 
combination,  one  element  most  modify  the  other. 

Distmgoiatied  In  Seealona  t.  Bomadka.  21  Fed.  131.  where  resnlt 
mu  due  to  Joint  and  co-operating  actloD  of  all  the  elemeota. 

lot  D.  8.  121-132,  27  L.  878,  MANHATTAN  LIFB  INS.  00.  ▼. 
BBOUGUTON. 

Jodgma&t  of  non-«irit  does  not  determine  rights  of  parties,  and 
Is  DO  bar  to  new  action:  hence.  It  cannot  support  plea  of  rea  adjudl- 
cata,  or  bare  weight  as  evidence  at  nerw  trial,  p.  1Q6. 

Approved  In  Kelly  t.  Milan.  127  V.  S.  160,  32  L.  8S,  8  &  Ct  1111. 
afltnninx  S.  0.,  21  Fed.  863.  holding  decree  entered  by  mayor's  con- 
sent, declaring  city  bonds  valid,  not  an  adjudication  of  fhelr  validity; 
Gardner  v.  Michigan,  etc.,  B.  B.,  150  U.  S.  366.  37  K  1109.  14  S.  Ot. 
142,  holding  Judgment  of  non-suit  and  new  trial  In  State  court,  no 
bar  to  subsequent  action  In  Federal  conrt;  Smith  r.  Floyd  County.  ^ 
Ga.  423,  11  a.  E.  850.  affirming  rule:  Pepper  v.  DonneUy.  87  Ky.  262. 
8  8.  W.  442.  holding  Judgment  dismissing  petition  because  dtfecttve^ 
Oft  bar  to  subsequent  actton;  Pendergrass  v.  York  Mfg.  Co..  T6  U«. 
(14,  holding  non-snit  no  bar  to  subsequMit  action  for  same  cause. 
West  V.  McMuUen,  112  Mo.  410.  20  S.  W.  629.  holding  setting  aslda 
non-salt  restores  plaintiff,  and  reinstates  case  for  trial;  Beady  ▼. 
Smith,  141  Mo.  306.  42  S.  W.  728.  holding  order  setUng  adde  ms- 
suit.  Dot  a  final  Judgtueitt;  Chapin  Hall  Lnmber  Co.  v.  Dolrympte, 
53  N.  J.  L.  266,  21  All.  949,  holding  non-suit  does  not  preclude  de- 
fendant from  maintaining  subsequent  action  on  set-off;  Pork  Bonk 
V.  Bemsen,  IBS  U.  S.  343,  39  L.  1010,  IS  S.  Ct.  892,  and  Upptacvtt 
V.  Shaw  Carriage  Co..  25  Fed.  G87.  arguendo.  See  96  Am.  Dec  77^ 
note  OD  res  adjudlcata.  aDd  49  Am.  St  Bep.  831,  notCh 
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DtaUnsntflhed  In  United  Slatea  r.  Parker,  120  U.  8.  K.  30  L.  004, 
T  8.  Ot.  IBS,  taoldlng  Jtidgrment  on  retraxH,  bar  to  subsequent  actios 
<m  mme  canae;  Ramwr  t.  RyeiraoD,  40  Fed.  745.  holding  Indgment 
entered  npon  dlreotlon  of  Terdict  In  Federal  conrt,  bar  to  aubseqnent 
action;  Howard  y.  Oltr  of  Huron,  S  8.  Dak.  168,  00  N.  W.  800,  M 
Ik  K.  A.  601,  iMddlnf  Judgment  by  detantt  aa  conclniriYe  at  U  on 
verdict 

Gonrtai —  Fact  tbnt  cttlzen  of  another  State  vma  enbatltnted  as 
trnstee,  to  get  caae  hi  Federal  court,  does  not  bring  case  wttbin  act 
of  1875,  prohibiting  Olrcnlt  Oonrt  Jurisdiction  of  anlta  br  uslgneeB. 
notesa  anH  might  have  been  proeecuted  In  sncb  courts  If  asalgnmeiit 
had  not  been  made,  where  party  for  wboee  beneflt  anlt  is  brouKbt 
to  beraelf  a  ddzen  ot  another  State,  p.  120. 

ApproTed  In  Johnaton  t.  Western  Union  Tel.  Co.,  S8  fWL  304,  aa 
to  elfect  of  8tate  dedalone,  when  qnestlon  la  of  general  Jnriapm- 
dence;  Marka  t.  Marks,  7S  Fed.  S27.  aa  to  acquiring  new  domicile 
for  T«moT«!  pnrposea;  Blalr  v.  Sliver  Peak  Mines,  08  fed.  337, 
arguendo. 

DlaUngnlMied  In  Monta  t.  Gilmer.  120  D.  S.  328,  32  L.  096,  •  8. 
Ot  093,  holding  case  should  be  dlamleeed,  where  plalntifTs  sole  sb- 
Ject  In  remoTing  to  another  State  waa  to  Invoke  Federal  Jurisdiction. 

TrlaL —  There  bdng  some  evidence  (of  Insanity)  for  Jnir,  question 
of  Its  weight  Ib  for  them,  not  tor  court,  p.  127. 

InBuranoa. —  Self-killing  bj  Insane  person  having  sufficient  mentsl 
capacity  to  nnderatand  deadly  nature  and  consequences  of  act  but 
not  ita  moral  aspect  and  ooneequencea,  le  not  death  by  auldde,  within 
exception  of  life  Insurance  policy,  p.  131. 

Approved  In  Connecticut  Life  Ina.  Co.  v.  Akens,  150  U.  8.  473. 
474.  S7  L.  1149,  14  8.  Ot  1R7.  Mat  Life  Ins.  Co.  v.  Leubrie,  71  Fed. 
844,  S8  U.  &  App.  87.  Mich.  Mat  Ufa  Ins.  Go.  v.  Nangle.  130  Ind. 
85,  29  N.  B.  UK.  and  Blackstone  v.  Insurance  Co.,  74  Mtcb.  009.  42 
N.  W.  Ittl,  8  L.  R.  A.  403.  and  n.,  all  reafflrmlng  and  following  rule; 
Accident  IDS.  Co.  v.  Crandal,  120  U.  R  531,  30  L.  742,  7  8.  Ct  081. 
holding  policy  excepting  "  suicide,  or  aelf-Infllcted  Injuries,"  eovera 
snIcMe  while  Insane:  Rltter  v.  Mat.  Life  Ina.  Co.,  109  U.  S.  149. 
42  L.  OOa,  18  S.  Ot  803.  affirming  8.  0..  70  Ped.  (169.  23  D.  &  App. 
012.  42  I*  B.  A.  SS7,  suatmlnlttg  charge  lo  accordance  with  above 
{Hloclple:  Berger  v.  Pacific  Mnt  Ufe  Ina  Co..  8S  Ped.  242,  holding 
exception  of  Intentional  Injurlee.  Inflicted  by  assured  or  oUiers,  dees 
not  Include  death  at  handa  of  lunatic:  Grand  Lodge,  etc  v.  Wletlng. 
ISS  III.  420,  01  Am.  St.  Bep.  130.  48  N.  B.  02,  holding  provlalon  limit- 
ing liability  In  case  of  snlclde  to  amount  actually  paid  in.  unenforce- 
able, where  osmred  was  unable  to  nndu^taod  character  of  act; 
Mutual  Life  Ins.  Oo.  r.  Davtess.  87  Ky.  5S1.  9  8.  W.  816.  bolding 
defendant  to  defeat  recovery,  most  show  tbat  Innred  knew  idiyal- 
col  nature  ot  act  but  need  not  prore  him  legally  «r  moTally  reepon- 
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dble.     See  G9  Am.  Dec.  4SS.  490,  4B1,  402,  exUnded  Kota  oa  tbla 
point,  uid  M  Am.  St  Rep.  442,  nvte. 

DtatlDguiBhed  hi  Riley  t.  Hartford  Ins.  Co.,  26  Fed.  816,  holdinc 
"If  assured  die  by  sedf -destruction,  felonious  or  attaerwlM,"  Include* 
Rilclde,  sane  or  Insane. 

109  D.  a  132-138.  W  L.  8S3,  NEWMAN  r.  AETHDR. 

Oostoma  datiea.—  Bnle  that  wbere  words  are  niwd  tat  act  taxinf 
Imports,  whdcb  have  acquired,  by  commercial  use,  different  meanlnf 
from  ordtnarj  meaning  tbereof,  latter  may  be  controlled  by  former 
if  sucb  be  apparent  intention  of  statute,  does  not  apply  when 
tanguage  la  uneqtriTocal,  p.  1S7. 

ApiHvyed  in  Cadwalader  v.  Zeh,  101  U.  8.  ITS,  88  L.  118  14  S.  Ot 
291.  boldlog,  wbether  earthenware  articles  can  be  claaalfled  a«  toys, 
depends  upon  commercial  meaning  of  "  toys." 

Onatoma  duties. —  Pact  that  when  act  was  passed,  goods  of  ecr- 
t^n  bind  were  unknowa  to  manufacture,  cannot  withdraw  them 
from  claaa  to  which  they  belong,  as  described  In  act,  language  thereof 
cleariy  Including  them,  p.  13S. 

Rule  VPlled  In  Plekhardt  t.  Merrltt,  182  U.  S.  2B7,  S3  L.  %S.  10 
B.  Ot  82.  Hedden  v.  Robertson.  151  U.  S.  &25,  626,  88  L.  258.  259. 
14  8.  Ot  436,  United  States  v.  Einstein,  78  Fed.  798,  4C  U.  S.  App. 
668.  Mathewson,  etc.,  Co.  v.  United  Statea,  90  Fed.  277,  and  UnHed 
States  T.  Sehlbach,  90  Fed.  800,  02  U.  8.  App.  342.  all  boldlng  articles 
not  commercially  known  at  passage  of  tariff  law,  but  within  proper 
deflnldMi  of  similar  artlcles  provided  tor  therein,  covered  thereby. 

109  n.  S.  139-143,  27  L.  882.  ARTHUR  v.  PASTOR. 

Ouatoma  dntlec. —  Under  enactment  that  duty  on  washed  wool  of 
drat  claas  shall  be  double  that  of  nnwaahed,  and  that  both  sbaU 
pay  spedflc  duty  per  pound  and  ad  valorem  daty,  speclDc  duty  by 
weight  la  to  be  calculated  on  same  number  of  pounds  in  each  caae. 
and  to  be  double  for  washed  wool,  ad  valorem  duty  on  washed  wool 
being  donble  same  duty  on  same  number  of  poonda  of  nnwaahed 
WOOL  p.  142. 

Followed  In  In  re  Himins.  S9  Fed.  281, 14  U.  a  App.  14S. 

109  U.  8.  143-146,  27  I*  88B,  ONITHD  STATBH  ▼.  FISHBB. 

Offloeaa. —  Act  fixing  salary  of  an  officer  la  not  a  contract  that 
aama  shall  not  be  reduced  during  term  of  office;  hence  Congress 
may  reduce  salary  of  territorial  Justice  daring  his  term,  p.  146. 

Approved  In  Crenahaw  t.  United  States,  134  V.  S.  107,  33  L.  828, 
10  a  Ot  433,  holding  cadet  midshipmen  hold  office  at  pleasure  of 
government  not  by  contract;  Glvens  v.  Daviess  Co.,  lOT  Ho.  609. 
17  a  W.  1000,  holding  county  treasurer's  salary  may  be  decreased 
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durinc  Us  tenn;  GoIUds  t.  State.  S  8.  Dak.  26,  Bl  N.  W.  779,  bold- 
lug  coiutltntlonal  prohlbltloii  of  alteration  of  salarlei  during  term. 
Inapplicable,  where  term  was  not  fixed. 

Dtottnrntshed  In  tjmted  States  t.  Swlggett  83  Fed.  M,  48  IT.  B. 
A.pp.  6S2.  taoldlng  Implied  obllgatloD  exIMa  on  pert  of  KOvemoMMt 
M  relmbiiTM  land  receiver  for  office  rent,  aecretarr  baring  allowed 
iion& 

Btatntea. —  Leslslative  act  ta  to  be  Interpreted  according  to  Inten- 
itoB  ot  legtslatnre,  apparent  apon  Ita  face,  p.  14B. 

Statutes.—  Effect  most  be  given.  If  possible,  to  sTBry  clause,  sec- 
tion, and  WMd  of  a  statute,  p.  14D. 

■tatntas  —  United  States. —  Where  two  acts  are  In  IrreconcUable 
conflict  latter  repeals  former  without  ezpresa  aptMal;  bence,  act  of 
Congress  appropriating  certain  amount  "  lo  full  compensation  "  for 
salar7  ot  ofltcer,  repeals  act  fixing  his  salary  at  larger  sum,  p.  149. 

Approred  In  Belknap  t.  Dnltod  States,  ISO  U.  S.  DM,  S7  L.  11S3, 
14  0.  OL  UB,  holding  payment  of  appropriated  amount  to  Indian 
agent,  full  aatlsfactlon,  though  less  than  sum  fixed  by  general  law; 
Strang  T.  Untie<]  SUtes.  84  Fed.  24.  holding  H  S28,  847,  a.  8.,  a«- 
thotlslDg  com mlaal oners  to  receire  docket  fees,  r«vealed  by  subse- 
quent appropriation  act;  dlasentlng  opinion  In  HcAlllster  v.  Dnited 
Stales.  141  n.  S.  193.  35  L.  «99.  11  &  Gt  9Be.  majority  holding  dla- 
irlci  Judge  of  Alasba  subject  to  remoTal  by  president,  before  oitrira- 
tten  of  term. 

EHfltlncutshed  In  United  States  w.  lAUgston,  118  V.  B.  892.  80  L. 
lai,  6  S.  Ct.  1188.  where  act  making  appropriation  did  not  BpecUy 
same  to  be  "  In  full  compensation." 

MIsfeltaneouB  —  United  Stales  t.  Gleeson.  124  n.  8.  280.  81  L. 
423,  8  S.  Ot  904,  as  lUuMratlng  judgment  pro  forma  ta  Oonrt  of 
Olalnis. 
109  D.  8.  140-lM,  27  t.  887,  UNITED  STATUS  t.  MITCHELL. 

United  States.—  Congressional  appropriation  of  fSOO  each,  aa  pay 
for  lutUan  InteTpretera,  la  Indicative  of  Intention  to  reduce  aalarlea 
thereof  from  amount  fixed  by  B.  S.;  hence.  Interpreter  cannot  rs 
eoTer  difference  between  sum  paid  and  salary  so  fixed,  p.  IBO. 

Approved  In  Belknap  v.  United  States,  190  U.  8.  089,  091,  S94, 
BT  L.  1192.  IMO,  1194.  14  8.  Ct  183.  188,  an  Identlcnl  case;  Strong 
r.  United  States,  84  Fed.  24.  holding  H  828.  847.  R.  8.,  authorising 
commissioners  to  receive  docket  tees,  repealed  by  subssquaat  appro- 
prtatlon:  Oldham  r.  Mayor,  etc.,  of  Birmingham.  103  Ala.  806.  14 
So.  799,  holding  municipality  may  abolish  olBce  during  term  of  one 
elected  thereto;  Mllford  v.  Commonwealth,  144  Mass.  60,  10  N.  B. 
B17,  holding  JnrladlcttoB  orer  contract  claims  against  commonwealth 
doea  not  extend  to  obligation  to  reimburse  town  for  supporting 
panpen:  Oc4IIih  t.  8tat«,  S  8.  Dak.  2B,  SI  N.  W.  779,  holding  con- 
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mtntloiia]  problbitlon  of  alteration  of  aal&ries  dnring  term.  Inappli- 
cable, wbere  same  was  not  Oiedi  United  States  t.  Hanoon,  147  V.  S. 
276,  S7  L.  lOT,  13  S.  Ct  S31.  afflrmlns  S.  C^  43  Fed.  666,  boldlDC 
Oonrt  of  Claims  mar  determine  claims  tor  Balarlea. 

DlBtingnlsbed  in  United  States  t.  lAngMon,  118  V.  S.  392,  80  K 
164,  6  S.  OL  1186,  where  snbseqnent  act,  mairing  ap^oprlatloa,  did 
not  spedij  same  to  be  "  In  CoU  compensation; "  United  StKtea  t. 
Svl^^tt,  SS  Fed.  90,  48  U.  8.  App.  ESG2.  boldlns  goTernment  Impliedly 
liable  to  relmbofBe  land  receiver  for  office  rent,  secretary  baTlng 
allowed  none. 

109  U.  8.  160-162,  27  L.  SS3.  HOVBT  t.  UcDONALD. 

Appeal  imd  error. —  Where  receiver  Is  not  part?  to  snlt  hot  la  a 
party  to  lodepeadent  elde  isBue  reaoMnc  blm  to  file  acoouDt,  re- 
feriing  same  to  aaditor,  and  resulting  In  decree  confirming  aadltor't 
report,  appeal  from  said  decree  may  properly  be  taken,  and  receiver's 
moUon  to  dlsn^ss  appeal  on  ground  tbat  be  was  not  party  to  snlt, 
must  be  denied,  p.  I'oo. 

Approved  In  Williams  t.  Morgan,  111  D.  S.  6SB,  28  L.  665.  4  B. 
Ct  646,  holding  railroad  bondholder.  Intervening  In  foreclosnre  salt, 
may  contest  trustee's  compensation,  and  appeal  from  decMon 
tbereon;  Smith  v.  Tulcan  Iron  Works,  166  U.  S.  626,  41  L.  812,  17 
9.  Ct.  410,  holding  whole  merita  may  be  considered  6y  M>petlate 
court,  on  appeal  from  Interloctitory  decree  In  patent  caae;  Thornton 
T.  Highland  Avenue,  etc.,  R.  B..  94  Ala.  356,  10  So.  444,  holdlnt 
appeal  lies  from  order  dismissing  petition  In  Intervention  on  de- 
murrer, without  waiting  for  final  decree;  Patterson  v.  Ward.  6  N. 
Dak.  360,  71  N.  W.  644.  holding  order  passing  on  receiver's  accoaM, 
embracing  bis  whole  termi  a  flnal  Judgment,  and  appealable:  Victor 
Mln.  Co.  V.  Nat.  Bank.  18  UWh,  93.  72  Am.  St  Rep.  768,  55  Pac.  73, 
holding  flnal  order  In  collateral  Issue,  appealable  by  parties  bound; 
Rnhl  T.  Ruhl.  24  W.  Va,  282.  holding  receiver  entiUed  to  review  of 
order  Imprisoning  bim  tor  failure  to  pay  over  under  void  decree: 
Crawford  v.  Plckey.  41  W.  Va.  647,  23  S.  B.  663.  holding  ordn  that 
ivcelver  pay  certain  person  fixed  Bum,  personal  Jndgment  against 
receive,  although  same  was  not  party  to  original  suit;  Harden  v. 
OampbeU  Printing,  etc.  Co.,  67  Fed.  812,  88  D.  S.  App.  123,  consld«- 
Ing  appeals  from  Interlocutory  decrees  in  patent  cases;  Hovey  v. 
Elliott.  167  D.  S.  409.  412.  42  L.  218,  219.  IT  S.  Ct  841,  842,  lnclden^ 
aUy. 

Appeal  and  error. —  General  rule  Is,  that  app^  suspends  [tower 
of  court  below  to  proceed  further  In  canse,  p.  IBT. 

Cited  In  Morgan-Louisiana,  tAc^  B.  8.  Oo.  t.  Texas,  etc.  By.,  SS 
Fed.  630,  holding  Jurisdiction  of  all  matters  of  substance,  det«mlned 
hy  decree,  transferred  to  appellate  court  on  filing  supersedeas  bond; 
Stafford  V.  King.  90  Fed.  140,  61  D.  S.  App.  406,  afflrmlng  mle: 
SUte  T.  Jacob*,  107  N.  a  781,  22  Am.  8L  Bep.  MS,  11  8.  ■.  on, 


,y  Google 


aO0  Notes  on  U.  S.  Reports.  109  T]  S.  150-1(S 

hoUlDf  effect  of  discharglDs  supersedeas  same  m  dismissal  of 
appeal. 

Dlstlncnisued  In  Nat.  Docks  It  R.  t.  PemisTlTanla  R.  B..  S4  N. 
J.  Bq.  170,  38  Atl.  938,  holdlDC  mere  existence  of  appeal  does  not 
affect  Inherent  TaHdlty  of  decree. 

Ap{>eal  and  «rror. —  General  rule  aa  to  Buspeosivc  power  of  appeal 
li  subject  to  qualification  that  Inferior  court  mar  perfect  lie  }adg- 
■nent  or  decree  at  term  daring  wblcb  It  waa  rendered,  e.  g..  bj 
makinc  up  record,  or  allowinc  remlttltnr  of  dantages  given  by  Jurj 
In  ezceaa  of  plalntlff'B  demand,  p.  1S7. 

Appeal  and  error. —  Those  thtngs  wtucb  ar«  amendable  before 
MTor  brongbt,  are  amendable  afterwards,  eo  long  as  dimioation  may 
be  alleged  and  certiorari  awarded,  provided  time  for  amendment  la 
nnexpired,  p.  197. 

Equity. —  Wbere  decree  bas  omitted  direction  ttaat  Is  matter  of 
course,  at  time  decree  was  made.  It  may  be  corrected  by  Insertion 
thereof,  notwItbetandlDg  appeal:  e.  g..  direction  to  receiver  to  pay 
over  to  defendants  may  be  Inserted  In  decree  dismissing  bill,  p.  108. 

Oited  in  FOTfTUSOO  v.  Dent,  29  Fed.  10,  query  whether  Circuit 
Oourt  may  allow  amendment  to  supersedeas  bond,  after  appeal 

Appeal  from  Supreme  Oonrt  of  Olatilct  of  Columbia,  does  nat 
uperate  as  snpersedeas,  until  bond  Is  filed,  p.  160. 

Cited,  arguendo.  Id  Bovey  t.  Elliott.  14fi  N.  Y.  140.  39  N.  B.  SM, 
as  to  power  of  District  of  Columbia  court  to  punlsb  for  contempt. 

Appeal  and  error. —  Id  absence  of  order  coatlnuing  Injunction 
pending  appeal  from  decree  dissolving  same,  tbe  appeal  does  not 
suspend  tbe  decree,  p.  ISC 

Tbe  following  citing  cases  apply  the  above  principle:  Leonard 
V.  Ozark  Land  Co..  115  U.  S,  468,  20  L.  446.  e  S.  Ct.  127.  and  Oierk 
I<and  Co.  v.  Leonard,  24  Fed.  6&9,  both  holding  decree  granting  in- 
juuctlon.  Dot  aospended  by  appeal;  Knox  County  v.  Harshman.  1S2 
U.  S.  IS.  3S  L.  %1,  10  S.  Ct.  ft,  holding  appeal  from  order  dissolving 
Injunction  does  not  revive  same;  Phelps  v.  EUUott.  35  Fed.  46L 
boldlDg  receiver  should  obey  decree  and  deliver  bonds,  notwitb- 
etanding  appral;  In  re  First  Nat  Bank  of  St.  Albans,  40  Fed.  123, 
joldlog  decree  founded  on  tort  survives,  tbougb  debtor  die  pending 
appeal  and  supersedeas;  BIsselt  Oarpet-Sweeper  Co.  v.  Oosben,  etc., 
Oo.,  72  Fed.  550,  43  U.  S.  App.  47,  holding  appeal  from  interlocutory 
decree  granilng  perpetual  injunction  against  lufrlngeatent,  conveys 
no  license  to  continue  manufacture  pending  appeal;  Cottlng  v. 
Kansas  City  Stock,  etc..  Co.,  82  Fed  8D7.  granting  temporary  Id- 
JunctJon  against  eDforcement  of  State  statute  pending  appeal,  to 
preserve  status  quo;  Stsfford  v.  lOng.  00  Fed.  141.  «1  11.  8.  App. 
406,  holding  appeal  from  order  dtssolvlng  injunction,  does  not  reln- 
•tats  InJuDCUon,  In  absence  of  afflnuatlve  order;  Dnlln  v.  Pac  Wood. 
Vol.  X  — 38 
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etc.,  Co.,  9S  CaL  300,  33  Pac.  124,  holding  supdnedetts  aaly  pierenta 
parties  from  using  process  of  ttlal  court  to  enforce  Indgment;  Stale 
<r.  Dillon,  96  Mo.  62,  S  S.  W.  783,  boldtng  allowsnce  of  appeal  froB 
final  decree  granting  Injunction,  does  not  dissolve  same;  Nat.  Docks 
R.  R.  T.  PennsylTsnla  B.  R.,  M  N.  J.  Bq.  172.  170.  38  Ati.  938,  939. 
noldlng  Injunction  remains  In  force  aftw  appeal  taken;  Mining  Oo. 
T.  Mining  Co.,  5  UtaJi.  II^.  13  Pac.  170,  holding  appeal  and  snpene- 
deaa  does  not  snqiend  InJnnctloD;  Mining  Co.  v.  Mining  Co.,  S  Dtah, 
181.  12  Pac.  661,  holding  territorial  Supreme  Court  may  make  re- 
Btratulng  order,  preserving  statue  qno,  pending  appeal;  Bx  parte 
Whitmore.  9  Utah,  447,  36  Pac.  &26,  holding  lover  court  may  pnnisli 
Tlolation  of  injunction,  pending  appeal;  Elliott  v.  Wbttmore,  10  Utah, 
M3.  S7  tac.  460  (see  dissenting  opinion  In  10  Utah,  2^,  37  Pac.  461), 
holding  trial  court  erred  In  refusing  to  allow  aupeisedeas  bond  tB 
stay  mandatory  Injunction,  pending  Appeal;  dissenting  opinion  In 
State  T.  HIrxeU,  137  Mo.  400,  38  S.  W.  061,  majority  holding  appeal 
from  order  OTerruUng  motion  to  vacate  order  appointing  receiver 
BQsxfende  receiver's  authority;  Ferguson  v.  Dent.  29  Fed.  9.  arguendo. 
Diatlngulehed  In  Dewey  v.  Superior  Court,  81  Cal.  68.  22  Pac  334. 
boldinc  lower  court  cannot  pnolsb  for  disobedience  of  mandatory 
Injunction,  pending  appeal;  Stewart  v.  Superior  Court,  lUO  CaL  M% 
S6  Pac.  157,  holding  effect  of  mandatory  Injunction  snapended  by 
filing  appeal  bond. 

109  O.  8.  162-168.  27  L.  892.  LOUIS  v.  BROWN  TOWNSHIP. 

Bonds. —  Purchaser  of  overdue  bonds  Is  bound  by  Judgment  roi- 
dered  against  vendor,  prior  to  purchase,  declaring  tbem  void,  p.  lOB. 

Jndpnent  denying  mandamus  on  grotmds  condnsl  ve  against  plaln- 
tllTs  rlgbt  to  recover  In  any  action.  Is  a  bar  to  any  other  action  on 
same  cause;  hence,  denial  of  mandamus  to  compel  tax  levy  to  pay 
bondfl,  on  ground  of  their  Invalidity,  Is  conclusive  In  subsequent 
action  as  to  their  validity,  p.  166. 

Approved  In  Edwards  v.  Bates  County,  SO  Fed.  438,  boldlng  Judg- 
ment for  defendant  on  demurrer,  on  ground  of  llmltatlona,  rea  adjn- 
dlcats  between  parties;  State  v.  Trammel,  106  Mo.  520,  IT  B.  W.  004. 
holding  Judgment  In  mandamus  proceeding,  directing  payment  of 
bonds,  an  adjudication  of  tbeir  status. 

Kandamas  proceedings  are,  when  appropriate,  actions  at  taw  to 
recover  money,  and  subject  to  the  principles  governing  such  acUona. 
p.  166. 

Judgment. —  Go-defendants  are  concluded  by  Snal  decree  bo  Car 
as  It  affects  rlgbta  presented  to  court  and  determined,  p.  167. 

Approved  in  Snell  v.  Campbell,  24  Fed.  884,  boldlog  action  ts  aet 
aside  tax  aale^  barred,  as  to  validity  of  tax,  by  former  suit  by  eon- 
plalnant,  to  test  validity  of  tax,  and  decided  against  him;  Steams 
r.  Lawrence.  83  Fed.  742,  64  U.  S.  App.  641.  holding  finding  In  action 
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■cslost  bank  Mul  prealdeDt,  conclnslTe  la  milt  br  recalTer  ta  charse 
prealdeai:  Sauden  t.  Pock,  87  Fed.  «8,  M  U.  8.  App.  281,  holding 
pftrtr  (Or  whose  benedt  petitioners  in  salt  Id  eqnlty  proaecnted,  belag 
represented  by  sttonie;,  Is  bound  by  decree;  Harmon  t.  Auditor, 
1ES3  UL  13l\  6  Am.  St  Rep.  SOO,  IS  N.  O.  IflS,  boldlng  decree  settlloc 
adverse  Interests  of  defendants,  conclnsiTe  as  If  Id  suit  between 
tbem;  Case  t.  Gorton.  33  Mo.  App.  806,  and  Qlasner  t,  Wetaberc, 
43  Uo.  App.  231,  holding  party  to  bill  in  equity  estopped  by  decree 
as  to  matters  put  In  Issue  by  pleadings,  and  determined;  Ward  t. 
Boyae.  Id2  N.  T.  IM.  48  N.  E.  181.  3S  L.  R.  A.  5S1,  but  holding  res 
most  be  attached  to  render  Judgment  raUd,  In  abeence  of  personal 
•errloe;  Baogert  t.  Blades,  117  N.  C.  22ft  23  S.  B.  180,  holding  jndg- 
mcnt  In  action  to  recover  land,  where  each  defendant  claimed  title, 
res  Bdjndlcata  aa  between  defendants. 

100  V.  8.  I6B-17S,  27  L.  800.  IND.,  ErTG.,  8.  B.  B.  OO.  v.  L,  L..  OTO.. 
G.  INS.  CO. 

Appeal  and  error. —  Befnaat  to  grant  leave  to  file  eroaa-bUl.  wkea 
lights  of  parties  can  be  determined  as  wdl  without  It,  Is  wltbln 
trial  court's  dlacretlon.  not  reviewable  on  appeal,  p.  170. 

Followed  In  Bound  v.  8otith  Carolina  Ry.,  47  Fed.  S3,  holding  croea- 
blll  cannot  be  tiled  wltbont  leave. 

Appallate  court  will  not  review  alleged  error  on  ground  that  evi- 
dence doea  not  support  Judgment,  where  evidence  Is  not  before  It, 
and  no  objection  was  taken  below,  p.  172. 

Appeal  and  error. —  When  bondholders  do  not  appeal  from  fore- 
closure decree,  court  will  not  Inquire,  on  appeal  by  railroad,  whether 
mortgagee*  should  not  have  had  more  eecurity.  p.  173. 

100  IT.  S.  173.  27  L.  805,  GUION  v.  UVBBPOOL.  LONDON.  BTO.. 
INS.  QO. 

Appeal  and  error. —  One  not  party  to  snlt  cannot  appeal  from 
decree  theretn.  p.  173. 

Followed  In  Aiken  v.  Smith.  M  Fed.  SOS,  2  V.  8.  App.  449.  In  re 
Wcerlsboller,  74  Fed.  016,  41  U.  S.  App.  411.  and  Fisher  r.  Hanna, 
31  Oolo.  11,  89  Pac  ttl,  all  dismissing  appeals  by  persons  not  psr- 
tlea  to  record. 

109  0.  S.  174-176.  27  L.  89f,  EX  PARTE  PKNNSTLVANIA. 

Oonrts. —  District  Court  In  Penn^lvanla  has  Jmisdlction  over  sc- 
tlon  by  Delaware  pilot  for  fees  allowed  by  Delaware  atatnte,  where 
services  were  rendered  In  Driaware  waters,  hot  libelled  vessel  !■ 
seized  within  Pennsylvania  waters,  p.  IT6. 

Approved  in  The  Bdlth  Godden.  30  Fed.  ftU,  afflrmlng  pllors  rlgbt 
••  libel  vessel  for  half  pilotage  fees. 
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Problbitlou  cannot  be  used  to  correct  supposed  error  In  Jndsmest 
of  Admiralty  Court  on  tbe  merits,  p.  176. 

Approved  In  Smltb  t.  Wbltaey,  lie  D.  S.  176,  &9  L.  604,  6  S.  Ot. 
BT5,  denying  problbltlon  to  court-martial  to  correct  mletake.  In  Uw; 
State  T.  Ross.  136  Mo.  273,  41  S.  W.  1043.  refusing  to  prohlt.lt  appoint- 
ment of  receiver;  State  t.  Benton,  12  Mont  79,  29  Pac.  429,  denTlnc 
prohibition  to  reatraln  probate  proceedlngB  In  tower  court. 

DtBtingnisbed  in  People  t.  Spiers,  4  tJtati,  396,  10  Pac.  617,  issulnc 
prOUbitlon  where  inferior  tribunal  was  acting  without  Its  Jurlsdi^ 
ttwt.  and  law  Rfforded  no  plain,  etc.,  remed;. 

Appaal  and  arror. —  Where  CongreM  talla  to  proride  for  rerJew 
of  Judgments  of  a  Fedaral  court,  same  most  stuid  aa  Judgments  ot 
oourt  of  last  resort,  p.  176. 

108  V.  e.  177-179,  S7  L.  897,  HUNT  t.  OLIVER. 

BnpwssdMa  may  issue  to  stay  writ  of  assistance  Issued  by  trial 
court  to  put  appellee  into  possession,  although  holder  of  legal  title 
luu  not  appealed,  where  decree  appealed  from  finds  as  a  fact  that 
land  conTeyed  was  for  Joint  benefit  of  grantee  and  appellant,  p.  179. 

Not  dted. 

100  C  a.  180,  27  L.  888,  EVANS  «.  BROWN. 

Appeal  and  error.—  Where  writ  of  error  Is  not  made  retnmsMs 
on  any  partlcnlar  day,  defect.  If  not  amended,  entitles  defendant  la 
srror  to  disnUsBal;  here  amendmest  allowed,  p.  180. 

Otted  Id  Walton  v.  Marietta  Chair  Co.,  IS?  U.  S.  aiS.  36  L.  727,  IS 
8.  Ot.  928,  allowing  amendment  of  writ  of  error  by  aubstltntlon  at 
name  of  succesBor  of  administrator  named  therein. 

Oonrta. —  Motion  to  afflrm  Judgment  below  will  be  granted  by  Sn- 
preme  Court,  where  it  manifestly  appears  from  record  that  case 
has  been  brought  up  for  delay  only.  p.  180. 

V»  tr.  S.  180-180,  27  L.  898,  WINTHBOP  ISDN  CO.  r.  UBEKER. 

Appeal  aiLd  error. —  Decree  finally  adjudicating  rights  of  pardea 
la  final;  e.  g.,  decree  setting  aalde  proceedings  of  stocEboldera  and 
directors'  meeting  as  fraudulent,  appointing  receiver,  and  reeervlng 
to  court  "  such  further  directions  as  may  be  neceesary  to  carry  dft- 
cme  Into  effect,  concerning  costs,  or  as  may  be  equitable,"  p.  183. 

Approved  in  McGonrbey  r.  Toledo,  etc..  By.,  146  V.  S.  546,  36  L. 
loss,  18  S.  OL  172,  bolding  decree  referring  case  to  master  for  min- 
isterial purpose  only,  final;  Standard  EleT.  Co.  v.  Crane,  etc,  Co.,  71 
Fed.  772,  778,  46  U.  S.  App.  411,  holdjng  portion  of  decree  may  be 
final  and  remainder  Interlocntory;  Central  Trust  Co.  t.  Westnn. 
etc.,  R.  B.,  89  Fed.  27,  holding  decree  of  forecloanre  cooclnslve  on 
creditors  and  stockholders  of  company:  Cbase  v.  Driver,  (12  Fed.  IM, 
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boldlns  dMTM  orderliiK  JadlcUI  mle  of  spectflc  pnverty,  nnder  which 
tltla  may  pua  beyond  court's  control,  final;  dlasentlDK  opinion  in 
Central  Trnst  Go.  t.  Marietta,  etc.,  R.  B.,  7S  Fed.  208,  41  IT.  S.  App. 
339,  majority  holding  decree  of  sale,  expressly  meirlnK  queatlon 
of  priority  of  mortgsgcB,  not  final. 

Dlettnpilshed  In  Keystone  Iron  Co.  t.  Martin,  132  V.  S.  93,  96.  S3 
L.  274,  277,  10  S.  Ot.  3S.  S4.  holding  decree  perpetually  enjolntng  de- 
fendant from  removing  ndnerala  and  ordering  acconnt,  not  flnat; 
McOonrkey  t.  Toledo,  etc.,  Hy..  146  TJ.  S.  648.  36  L.  1084.  18  S.  Ct 
173,  holding  decree  referring  case  to  master  for  a  jndldal  pnrpose,  not 
final;  Dafonr  r,  Ivmg,  M  Fed.  916,  2  U.  S.  App.  477,  holding  decree 
rendered  at  suit  of  stockholder,  remoTlng  Uquldatora  of  corporation 
ud  appointing  recelTera,  not  final  aa  to  Uqnldatora;  Bent  t.  Miranda, 
S  N.  Hex.  8S,  42  Pac.  02,  holding  decree  estabHshlDg  complainants' 
title  In  certain  land,  but  reserrlng  an  adjudication  as  to  partttloB 
thereof,  not  final  for  ptnpoaes  of  appenL 

lOe  n.  &  Iflfr-lSS,  27  L.  900,  RBTZBB  T.  WOOD. 

Oarrlva. — "  Bxpresi  bnslnera "  Involvee  Ideft  of  r^mlarltj  aa  to 
rontA  or  time,  or  both;  hence,  one  carrying  goods  soMy  on  call  and 
at  fi>eolal  reqaeat,  withont  such  regularity,  Is  not  aubject  to  tbe  tax 
on  expresa  bnalnessea  provided  by  |  194,  act  of  June  30,  1864.  p.  187. 

Approved  In  Dnlted  States  v.  Beaaon,  18  Fed.  S92.  holding  delivery 
of  letters  over  stated  rontea.  at  stated  pertoda,  delivery  by  regular 
tdp  within  act  prohibiting  private  mall  carrylag;  Pacific  Exp.  Oo. 
T.  Slebert,  44  Fed.  318,  319,  holding  company  a  common  carrlw 
wliMi.  at  regular  periods,  over  fixed  routes,  carrlee  articles,  tn  dutrgo 
ot  Its  employees,  over  railroads  owned  by  others. 

Idmltatlone  of  actlona. —  Defendant  dealrtng  to  av^  UmseU  of 
defense  of  statute  of  Ilmltatlous  must  raise  qnesUoo  eHliw  In  plead- 
ing on  trial,  or  before  Judgment,  p.  187. 

Aroroved  In  Downey  v.  Itallroad.  60  Kan.  flOS,  ST  Pac.  108,  holding 
pleading  shorter  period  of  limitation  than  that  applicable,  waiver 
of  longer  period. 

Dlstlogulshed  In  Tberoux  v.  Northern  Pac.  B.  B.,  64  Fed.  ST,  IT 
U.  S.  App.  608,  dleapprovlttg  practice  of  moving  orally  for  Judgment 
en  pleadlnga,  after  filing  answer  not  pleading  statata. 

tpittsl  and  «ror. —  Special  findings  of  fact  by  court  tiTlng  case 
nittaout  Jxaj  are  equivalent  to  special  verdict,  and  questloti  as  ts 
whether  they  required  Judgment  for  plaintiff  or  tor  defendant  Is  a 
matter  of  law,  reviewable  on  appeal,  p.  188. 

Approved  In  Fort  Scott  t.  Hlcfcman.  112  V.  B.  16B,  28  L.  041,  B  B. 
GC.  04,  holding  It  proper  to  (Hrect  sncb  Judgment  aa  findings  require, 
i>n  reveratug  Judgment  on  special  Ondlngs;  Uetcalf  v.  CKy  of  Wate^ 
own.  OS  Fed.  864,  S4  U.  8.  App.  107.  holding  bfit  of  exceptions  nn- 
,i>mi*nry  woere  question  Is  wbether  Judgment  upon  ■pedal  finding 
<*  sni>ported  by  facts  found. 
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log  V.  &  1S»-194,  27  L.  901.  SNTDBR  t.  UARE& 

lataruAl  nruiBiB. —  Bemedy  provided  by  statnte  for  recoTery  ot 
UleKally  sosessed  intmml  rerenne  taxes,  after  paymKit  thereof,  la 
esduslTe;  hence,  collector  cannot  be  enjoined  from  collecting  tax 
alteEcd  to  have  been  Ulegallf  aasessed.  p.  193. 

Approved  in  Anffmordt  v.  Heddeo,  137  U.  S.  824,  84  U  679,  11  i. 
Ct  107,  holding  appraisers'  determination  aa  tt>  dutiable  Taln«  of 
goods,  conclufilre;  Shelton  v.  Piatt,  138  U.  S.  597,  35  L.  277.  11  8.  Ct 
648.  tiolding  txespaaa,  reaultlng  from  proceedings  to  collect  void  tax, 
cannot  be  restrained  In  absence  of  showjog  of  Irreparable  Injury; 
UUea  T.  Johnson,  59  Fed.  40,  dismissing  bill  for  mandatory  Injunc- 
tion, compelling  collector  to  recelre  export  bond;  Eddy  t.  Township 
of  l<ee,  73  MtcQ.  130,  40  N.  W.  795,  holding  decree  declaring  taxes 
illegal  remove*  etatntory  Hen  and  renders  InJuncHon  nnoecessary; 
dissenting  opinion  In  Pollock  v.  Farmers'  Loan,  etc.,  Co.,  1S7  V.  8. 
800,  30  L.  esa,  is  S.  ct  700,  majority  holding  equity  may  enjom 
corporation  from  making  retnma  for  Imposition  of  alleged  uncon- 
BtltntloDal  tax. 

109  U.  8,  194-200,  27  L.  903.  CBAGlN  t.  L07BLL. 

Judgments. —  Bill  to  avodd  default  Judgment  of  Olrcnlt  Court  Is 
action  at  law,  because  plaintiff  therein  falsdy  alleged  diverse  citlaes- 
shlp,  U  InsuQcleut  where  not  alleging  that  defendant  th«v(n  was 
Ignorant,  before  Judgment,  of  plalnUfTs  false  allegadon,  p.  19& 

Cited  generally  In  Lovell  t.  Cragta,  1S6  U.  &  ISl.  84  L.  87B,  10  8. 
Ct  1031.  further  proceedings,  same  case. 

BUla  and  notes. —  No  action  llee  against  undlsdosed  prlndpal 
upon  promissory  notes  signed  by  agent  in  Us  own  name  alone,  p^ 
108. 

Approved  In  KeUer  v.  Ashford,  133  D.  8.  021,  88  L.  672,  10  8.  Ot. 
497,  holding  grantee  assumlag  payment  of  mortgage,  liable  to  gran- 
tor alone  on  promise;  Constable  v.  Natktnal  S.  8.  Co..  UH  D.  8. 
73,  38  L.  914,  14  S.  Ct  1071,  holding  person  may  not  sue  on  contract 
between  strangers  running  to  hlfl  benefit,  unleaa  tfeat  la  ol^ect  of 
contract;  Badger  Sliver  Mln.  Go.  v.  Drake.  88  Fed.  63,  boldlng  vendor 
to  agent  contracting  In  own  name,  has  no  right  of  actjou  against 
after-discovered  principal;  Underwood  v.  Patrick.  91  Fed.  470,  hold- 
ing vendm:  accepting  Individual  note  of  one  membo-  of  syndicate, 
cannot  recover  thereon  against  others;  Union  Nat.  Bank  t.  FV>rstall. 
41  liS.  AniL  lie.  S  So.  33,  denying  recovery  against  minors  on  prom- 
issory note  si^ed  by  tutrix  In  Individual  capacity,  Bought  on 
ground  that  money  went  to  minor's  support;  Sbuey  v.  Adnlr,  18 
Wash.  202,  63  Am.  St  Rep.  889.  61  Pac.  363,  89  L.  R.  A.  478,  bedding 
agent  signing  note  In  own  name  cannot  Introduce  evidence  to  show 
it  note  of  undlBclosed  principal;  Exchange  Bank  v.  Lewis  Co.,  28 
W.  Va,  293.  holding  notes  signed  "  A.,  agent  for  Lewis  Co.."  notet 
of  A.,  not  of  county.    See  D7  Am,  Rep.  &37,  note. 
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DIstliiffnkhed  In  Pope  v.  Porter,  33  Fed.  9.  holding  actton  maln- 
taluflble  bT  mortgaKee  to  enfom  proralie  by  vendor  to  mortgagor 
to  jmj  mortgage;  Sanger  t.  Warren.  —  Tex.  OIt.  App.  — ,  40  8,  W. 
sn,  iHrfdIng  nniUsetosed  ptindpal  frannd.  after  ratlfrlng  agent'a 
umiimptlon  ot  Uena  on  pnrcbaaed  land. 

Pleadings. —  Allegation  that,  "  by  reason  ot  causes  aforsaald,  de- 
fendant la  Indebted  and  liable  to  plaintiff,"  la  mere  concloalon  ot 
law.  not  admitted  b7  demurrer  or  default,  p.  19B. 

Cited  in  Hopper  t.  Covington,  118  U.  &  Ifil.  80  I^  1S6,  fl  S.  Ct  103T, 
boldloff  averment  that  munlalpal  bonds  were  executed  pursnant  to 
law  of  States  conclnalon  of  law. 

Jndgmant  rendered  on  default,  upon  declaration  aetdng  forth  bo 
eaxm*  of  action,  may  t>e  reversed  on  wtlt  of  error,  p.  199. 

Appeal  and  nror. —  Supreme  Covrt,  reversing  Judgment  of  Olr- 
<nilt  Court  Diay  order  such  Judgment  for  either  party  as  Justice  may 
demand,  p.  200. 

100  n.  &  200-206.  27  L.  906.  DNITBD  STATES  v.  GIBBONS. 

Oontraot  anaceptlble  of  two  meanings  will  be  construed  as  to  In- 
tentions and  relative  rights  and  obligations  of  parties.  In  Ugbt  of 
drcumatances  attending  transaction,  p.  SOS. 

Approved  In  Knox  Go.  r.  National  Bank.  147  U.  S.  100,  67  L.  96, 
IS  8.  Ct.  270.  holding,  where  question  Is  whether  partknlsr  bond 
Mane  In  under  one  atatnte  or  another,  whole  conduct  of  mnnlclpallty 
may  bo  shown  to  determine  aame;  New  Orleans,  etc.,  R.  B.  v.  Meridan 
Water  Wotka,  72  Fed.  232,  30  IT.  S.  App.  749,  and  Chicago,  etc.,  Ry. 
T.  Hoyt,  60  Wis.  aeS,  62  N.  W.  192.  both  following  and  applying  rule. 

Contracts. —  Where  speclflcatlonB  of  contract  for  rebuilding  burned 
navy-yard  shop  provided  tbat  uninjured  portions  ot  old  walls 
should  rem^n,  government  was  bound  to  poloC  out  to  bidders  por- 
ttona  to  remain,  and  did  so  by  act  of  dlBmantllng  portion  and  leav- 
ing remainder,  p.  201. 

100  0.  8.  206-211,  27  L.  907.  BOOTH  v.  TIERNAM. 

Appeal  and  nor. —  Findings  of  fact  by  court  altUng  wltbont 
Jnry,  are  conclusive  of  facts  found  where  evidence  la  legally  snfll- 
ctent  to  Justify  them,  and  no  error  of  law  can  be  predicated  thereon, 
p.  206. 

Bvldsaes. —  Certified  copy  of  deed  from  recordet'a  oOlce.  although 
containing  dvlcal  error  In  description,  is  admissible,  together  with 
evidence  to  show  said  error,  uoder  Illlnots  statute  allowing  nicb 
copies  to  be  read  In  evidence,  where  original  Instrument  la  Umt, 
D.  208. 
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Evidence. —  Clerical  error  Id  description  ia  certified  cnpy  of  lost 
deed,  mar  be  proved  by  evideoce  of  wltnessee  wlio  have  resd  orif- 
laal  deed,  oolj  copy  of  regUtry  tbereof  In  recorder's  Ole-book.  p.  210. 

Notdted. 

KM  D.  8.  211-21D,  27  U  nO,  NBW  OBT.EL&HS  NAT.  BAIIK  ▼. 

XDAU3. 

Hortgages. —  To  constltnte  a  mortgase,  there  most  be  a  present 
piupoee  by  owner  to  pledge  tbe  eetate;  bence,  agreement  of  parctiaser 
under  fOredosnre  to  keep  alive  the  morteaee  so  foreclosed,  >s  secn- 
rltr  for  tbe  pnrcbase  mone^.  Is  not  a  mortgage,  p.  216. 

Notdted. 

U»  n.  6.  216-221,  27  L.  912,  MATTHEWS  v.  DENSMORB. 

United  States  marshala — Conrts. —  Writ  apparently  regalsr,  Issn- 
Ing  from  court  of  competent  ]nri»Hctlon.  and  In  regnlar  course  at 
proceedings,  la  not  absolutely  void  by  reason  of  errors  or  mistakes 
In  preliminary  acts  preceding  Its  IsEoe,  and  cannot  be  collaterally 
attacked;  bence,  writ  of  attacbment  la  sufficient  to  protect  Fed^al 
aaarabal  soed  for  selsore  of  property  tbereunder,  p.  218. 

Approved  In  Brsteln  v.  Bothscblld,  22  Fed.  63,  allowing  amMtd- 
ment  of  defective  affidavit  on  wblcb  attactunent  bae  Isstied:  Bootb 
V.  I>arike,  6S  Fed.  46,  and  Sannoner  v.  Jacobson,  47  Ark.  47,  48,  14 
tL  W.  461,  denying  right  of  Jonior  attaching  creditor  to  Intervene 
and  attack  prior  writ  for  amendable  lireKQlariUes;  Weeteott  v.  Sharp, 
bO  N.  J.  K  3H,  13  Aa  M4,  holding  affidavit  to  appUcatlon  for  at- 
tachment by  attorney,  without  alleging  party's  absence,  mer^  vold- 
Bible;  Bareill  v.  Wagner,  Ci  Tex.  Civ.  App.  449,  27  S.  W.  Id.  hcMlng 
attachment  gives  JurfsdlctloD  over  non-resident's  property,  and  detect 
In  affidavit  will  not  defeat  It;  arguendo.  In  Wise  t.  JefTerts,  61  Fed. 
643,  7  D.  S.  App.  275;  dissenting  opinion  in  Hamner  v.  Ballantyne, 
13  Utah,  833,  44  Pac.  706^  majority  holding  officer  may  JuatUy,  with- 
out prodticing  Judgment,  thoagb  aware  of  its  Irregularity.  Olted 
IncldenlaUy  in  Densmore  v.  Mathews,  GS  Mich.  tBO,  26  N.  W.  14S. 
In  further  proceedings  between  parties. 

Distinguished  In  Maddux  v.  Usber,  2  Haak.  269.  F.  0.  8.936,  holding 
vmdor  may  replevy  goods  from  Federal  marshal  attaching  same  as 
property  of  supposed  purchaser  who  has  not  compiled  with  terms 
of  sale;  Huey  <r.  Brimer,  —  Kan.  App.  — ,  58  Pac.  486,  holding.  Id 
action  by  stranger  for  seizure  under  void  writ,  sheriff  cannot  attack 
bonft  fldes  of  plaintiff;  Mnrpby  v.  Montandon,  2  Idaho,  1061.  35  Am. 
St  Rep.  281,  29  Pac.  852,  denying  Jurisdiction  to  Issue  attachment 
where  affidavit  is  defective. 

109  D.  S.  221-229,  27  L.  916.  BOARD  OF  LIQUIDATION  v.  LOUIS- 
VILLE, ETC..  R.  R. 
Hnnlcipal  corporations. —  Compromise  made  in  1882.  between  dty 
council  of  New  Orleans  and  railroad,  respecting  disputed  grant  of 
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VK  of  piAIIc  propertT,  !■  TaUO,  notwttliBtuuUiig  powers  granted  to 
board  of  liquidation  In  1880,  to  kD  eltf  pivpertr  not  dedicated  ta 
pnbHc  vat,  wUd)  powers  wea«  not  acted  upon,  p.  2S8. 

ApproTod  in  Dakota  Oo.  t.  GUdden,  113  U.  6.  326,  2S  L.  982,  E  B. 
Ot  430,  taoldlii(  compromise  of  demand  In  ndt,  eztlnirulsbea  canae 
of  action;  New  Orleana  ▼.  Louisiana  Construction  Co.,  140  D.  S.  089^ 
30  U  669.  11  B.  CL  »71.  arguendo,  and  State  t.  Wilkinson,  20  Neb. 
619,  ai  N.  W.  870,  arsaendo,  aa  to  estoppel  of  county  to  deny  ralldltr 
of  Its  t>onds. 

DlsUngnlshed  In  K^7  v.  Town  of  Milan,  21  Fed.  864,  denjlng  tn- 
herant  power  of  mnnldpalltr  to  Issne  bonds. 

Ktmldpal  eorporatloiia. —  AltbonKh  effect  of  statnte  1b  to  [rfedce 
clt7  property  to  secnre  payment  of  public  debt,  legislature  oiay  re- 
Toke  pledge  where  contract  rights  bave  not  Interreiwd.  p.  228. 

106  C.  8.  a2»-B80.  27  L.  014.  KNOX  OOUNTI  COURT  r.  UNITVD 
STATEtS. 

■nnldpal  oorporatloiu. —  Hlssoarl  connty  rallroad-ald  bonds, 
Inoed  nnder  act  aatboilsliiK  apedal  tax  to  pay  tbem,  are  debts  of 
coan^,  and  tor  balance  doe  after  application  of  proceeds  of  soeb 
Vedal  tax.  holders  are  entitled  to  panaent  from  general  fande  of 
connty,  p.  230. 

Approved  In  Uacon  Co.  t.  Hntdekoper,  134  n.  S.  S3S,  68  L.  B16,  10 
S.  Ot  492,  holding  Judgment  creditor  may  mandamiM  county  to  In- 
poss  further  taxation  within  limit  of  nnexbacsted  power;  United 
etatas  T.  Brown,  41  Fed.  4SS,  United  States  v.  Knox  Co.,  Bl  Fad. 
881,  United  Statea  r.  King,  74  Fed.  ttS,  and  Town  of  Darltngtoo  t. 
AtlanUc  Trust  Go.,  78  Fed.  69B,  42  U.  S.  App.  236.  similar  cases,  all 
holding  that  nopald  balance  of  connty  bonds  are  payable  from  gen- 
eral fnnda;  Arery  r.  Job,  2B  Or.  522,  86  Pac.  286.  holding  prapwty- 
owners  may  enjdn  Improper  lasnance  of  bonds,  on  ground  tbat  taxes 
will  be  tncreaaed. 

Departed  from  In  Btate  t.  Trammel,  106  Mo.  BIT,  17  8.  W.  008, 
holding  same  apodal  tax  only  fond  from  which  said  bonds  may  be 
paid. 

lOB  U.  8.  230-232,  27  L.  914,  BX  PARTE  MEAD. 

Benkmptey.—  Failure  to  give  notice  to  aaslgnes^  of  appeal  tna 
decree,  la  fatal  to  proceedings,  nnder  |  0081,  R.  S.,  for  r»«xamlnatlon 
of  claim,  altbongh  notice  waa  given  to  obJecUog  creditor,  p.  2S1. 

Not  dted. 

100  U.  «.  382-284,  2T  L.  91S,  AI.ABAMA  O0U>  L.  IN&  OO.  ▼. 

NICHOLS. 
Appeal  and  enor.— Where,  by  plalotllTs  remission  of  portion  ot 
Terdlct,  Judgment  la  reduced  to  tS.OOO,  it  Is  final,  and  error*  In  rec- 
ord cannot  be  rcTlewed'wbere  appellate  Jurisdiction  depends  npoa 
amount  InvolTed.  p.  2S3. 
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ApproTed  la  Nstloul  Bank  of  Omaha  t.  Bedick,  110  0.  S.  221,  27 
L.  124,  3  8.  Ct.  040,  and  SlmniB  v.  Slmms,  17S  U.  S.  168,  both  holdlof 
remlMlMi  of  portion  of  Judgment  above  JarlsdlctloDsl  aiooDnt,  kb- 
dera  >udgment  unappealable  aa  to  merits;  Bz  parte  Sweene7>  120 
Ind.  &8e,  27  N.  B.  126,  holding.  In  case  of  recovery  with  which  plain- 
tlS  Is  content.  In  absence  of  connterclalm,  Jndgment  controls  Juris- 
dictional amount 

Judgment. —  Where  plaintiff,  In  action  before  Clrcnlt  Gonrt,  sll- 
tinc  In  Texas,  appears  in  open  court  and  remits  part  of  reidlct  In 
bts  faror,  conrt,  nader  Texas  statute,  may  make  proper  redaction 
and  enter  Judgment  accordingly,  p.  234. 

Approved  to  PaclBc  Postal  TeL,  etc.,  Co.  »,  O'Connor.  12S  V.  8. 
890,  82  L.  488,  9  S.  Ot.  112,  and  The  Ashland,  19  Fed.  336,  holding 
allowance  of  remission  of  verdict  within  discretion  of  conrt;  BoIm» 
t«IU  r.  New  York,  etc.,  B.  B.,  84  Fed.  721,  and  Nnssbftinn  v.  North- 
cm  In^  Co.,  40  Fed.  S37,  Clrcnlt  Courts  In  New  Torh  and  Georgia, 
respecUvelr,  allowing  similar  remission  and  awarding  Jndgmuit 
accordingly. 

100  n.  B.  ZSS-23S,  27  L.  919.  LAMAB  V.  McGAY. 

Evidence. —  Is  action  to  recover  monay  received  from  government 
for  cotton,  alleged  to  have  been  Included  In  recovery  by  blm  in  Court 
of  Claims,  aefendant'a  admissions  of  receipt  thereof  cannot  avail 
to  OMitrot  evidence  of  records  of  Conrt  of  Claima  tbat  said  mtton 
was  not  Included  In  recovery  thereon,  p.  237. 

Not  cited. 

109  D.  S.  238-243.  27  L.  920,  ABNSON  r.  HDRPHT. 

Onatoma  duties. —  TTnder  H  2931.  2931^  B.  &..  providing  method 
of  recovering  excessive  duties  lllegaUy  exacted,  no  action  nrlHS  ts 
daimant  until  after  advene  decision  npon  his  appeal  by  secretair 
ot  treasury,  p.  242. 

Cited  in  BIrtwell  v.  Saltonstall,  «B  Fed.  1009.  and  Saltonstall  v. 
BIrtwdl,  66  Fed.  972.  33  V.  S.  App.  62.  arguendo. 

DlBtlngulsbed  In  Moller  v.  Merritt,  24  Blatcbf.  21T,  29  Fed.  681 
holding  action  may  be  commenced,  although  not  maintained,  before 
secntery's  decision. 

Customs  dutlea. —  Action  against  collector,  under  B.  8.,  ff  29S1. 
3031^,  to  recover  excess  duties,  la  barred  unless  brought  within 
ninety  days  after  adverse  decision  by  secretary  of  treasury  upon 
datmant'B  appeal;  provided  that  If  secretary's  decision  be  delayed 
more  than  ninety  days  after  appeal,  claimant  may  sue,  pending  wp- 
peal,  treating  delay  ss  denial,  or  may  wait  until  decision  Is  in  fact 
made,  and  sue  within  ninety  days  thereafter,  p.  242. 

Approved  m  James  v.  Hicks,  110  D.  S.  275.  28  L.  145,  4  S.  Ct  8. 
hoIfUng.  when  commtasloner  of  Internal  revenue  delays  decision  over 
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■Ix  mootbo,  ActloB  DMj  be  brought  wlUtln  tw«lTe  montlu  thereafter. 
Ultcbell  V.  Cluk,  110  U.  S.  612,  28  L.  2SS,  4  a  OL  174,  bedding  Coa- 
sresB  may  preacritM  UmltBUoiu  for  aalta  remoT&ble  to  Federal  courts; 
AruBon  V.  Murpby,  lUi  n.  a.  &80,  29  L.  492,  6  S.  Ct  IS6,  boldinc 
Mcretarr'a  declalon  on  appeal,  to  be  ai>erative,  need  not  be  commnnl- 
cated  to  partr  appeftllDK;  The  John  Shllllto  Co.  t.  M'ainng,  61  Fed. 
874,  6  U.  S.  App.  128,  holding  secretary's  decision  not  to  entertain 
appeal,  because  proteat  was  filed  too  late,  declsloa  on  appeal  within 
statute 

Onstonia  dntlea.—  Method  proTlded  t^  H  2981.  2931^  R.  S.,  for 
recovery  of  dutdes  IBegaUy  exacted,  has  Boperaeded  common-law 
right  of  KCtton  againn  collector,  and  Is  exclnalve:  hence,  limitation 
laws  of  State  in  vblcb  canse  of  action  arose,  an  Inapplicable,  p. 
243. 

Beafflnned  In  Wedemeyer  t.  Lancaster,  80  Fed.  S71,  and  The  John 
SbllUto  Co.  T.  M'ranng,  Bl  Fed.  8TC,  6  IT.  8.  App.  12&  Approved  In 
United  fitatet  t.  Schlealnger,  120  V.  S.  113,  114,  30  L.  609,  7  8.  Gt 
440,  bolding  B.  S.,  H  2981,  8011.  co-exist,  and  most  be  construed  to- 
gether; Porter  v.  Beard.  124  V.  B.  483,  81  L.  491,  8  S.  Ot.  606.  bolding 
•tatntory  action  will  not  lie  where  paymmt  was  not  made  to  obtain 
possession  of  goods;  Anffmordt  *.  Hedden,  1ST  D.  S.  329.  34  I...  680, 
11  S.  Ct  108.  upholding  right  of  goTcmment  to  prescrtbe  condition 
upon  which  collector  may  be  sued:  United  States  v.  Snyder,  149  T1. 
■B.  21fi.  37  L.  707,  13  8.  Ct.  848,  holding  lien  on  real  estate  of  tobacco 
man uf acta rers.  to  secure  payment  of  Internal  revenue  taxes,  not 
subject  to  State  recordation  laws;  Hager  v.  Swajne,  148  U.  8.  244, 
87  L.  720,  IS  8.  Ot  S42.  bolding  action  under  statute  not  maintainable 
by  purchaser  ot  claim  from  Importer;  Saltonstall  v.  Russell.  1S2  V. 
B.  633.  38  L,  578,  14  8.  Ct  73B,  bolding  action  not  maintainable  nnleai 
Iffotest  be  made  within  ten  days  from  collector's  decision;  Scboenfeld 
T.  Hendrdcbs,  1«2  C.  &  608,  38  L.  602,  14  8.  Ct  TX.  holding  action 
not  maintainable  to  recover  duties  appraised  according  to  law,  no 
reappralsement  being  asked;  Ames  v.  Hager,  IS  fiawy.  474,  36  Fed. 
129.  1  L.  R.  A.  878,  upholding  Jurisdiction  of  Circuit  Courts  In  nilta 
adstng  under  revenue  laws,  although  Involving  lees  than  82,000; 
Haynes  v.  Brewster,  46  Fed.  474,  holding  stipulation  with  collector, 
that  decision  should  control  duties  on  succeeding  entries,  not  com- 
pliance with  statute;  Shefer  v.  Hagooe.  47  Fed.  872,  holding,  where 
time  for  filing  protest  expires  on  Sunday,  latter  cannot  be  excluded 
and  protest  served  Monday;  CommlsBioaers,  etc.  v.  Buckner.  48  Fed. 
ras,  holding  right  to  sue,  to  recover  Internal  revenue  taxes  does  not 
exist  when  statntory  requirements  are  strictly  complied  with;  Onited 
States  V.  Davis,  34  Fed.  Ifi6,  12  U.  S.  App.  47.  bolding  costs  against 
United  States  recoverable  In  actions  under  statute;  Marine  v.  Lyon, 
62  Fed.  166,  8  U.  8.  App.  S7S,  holding  costs  against  Cnited  States 
■ot  recoverable  In  such  actions:  BIrtwell  v.  Saltonstall,  68  Fed.  1001 
holding  whole  subject  of  importers'  right  of  action  to  recover  dudes 


,y  Google 


loe  n.  &  244-2S8  NotM  on  U.  S.  Beports.  OSO 

Ille^Ilr  vxftcted,  Is  statntorj;  Gretber  t.  WrtKbt,  75  Fed,  ISO,  43  U. 
8.  App.  770,  boldtng  reasoDable  mode  being  giyen  taxpftjer  to  quee- 
Uon  legalltr  of  tax,  he  canoot  demand  iiaj  trial;  dlsaenting  optnkiD 
la  SaltODitall  v.  Blrtwell,  IM  V.  8.  TS,  41  L.  80G,  17  8.  Ot  »,  hoM- 
iDfT  proteot  must  be  made  at  time  doty  la  pftld.  majorltj  holding  It 
maj  be  made  vltbln  ten  days  thereafter;  Fobs  Toe  Ting  t.  lAMed 
States.  149  U.  S.  TIS.  87  L.  913,  13  8.  Ot  1022,  Gongreaa  baa  power 
to  exclude  or  expel  aliens;  Saltonstall  t.  Blrtwell,  66  Fed.  078,  SS 
U.  8.  App.  S2,  and  Dleckerhoff  t.  Miller.  OB  Fed.  6&S,  arguendo. 

100  U.  8.  944-208,  27  L.  922,  LOUISTIIJ^,  BTO„  B.  B.  OO.  *. 
FALMBI8. 

Taxation. —  Exemption  from  taxation  la  a  personal  prl^nege,  not 
transferable  noleaa  act  creating  same  contains  word!  of  aaslgna- 
blUtr;  hence,  exemption  granted  railroad  did  not  pass  to  foreclosare 
parchaser  of  title  and  franchises,  p.  20L 

Bale  applied  tn  Memphis  B.  R.  t.  ComEQlaslonera,  113  D.  6.  <17. 
28  L.  840,  6  8.  Ot  802.  holding  atatate  exempting  corporatloa  con- 
fers prlTllege  only  on  corporation  apeclill;  referred  to  therein;  Okcaa- 
peake,  etc.,  B7.  t.  MUler,  114  V.  S.  IM,  29  L.  124,  5  B.  CL  817,  hold- 
ing exemption  nntll  profits  should  equal  10  per  cent  of  capital,  did 
not  paaa  with  property;  Mercantile  Bank  v.  Tennessee,  161  D.  B. 
171,  40  L.  %8.  16  S.  Ot  406,  bo)dln$  indldal  sale  of  frandilae  of 
I'orporatlon  subject  to  limited  taxaUon,  dees  not  paoe  said  priTllege; 
Memphis,  etc.,  R.  R.  t.  Berry.  41  Ark.  449,  holding  charter  pcoTlslon 
antborisiBg  nwrtgage  of  charter  and  exempting  from  taxatloo,  does 
not  transfer  ezemp'ion  to  purchaser  under  mortgage;  St  Lsuls,  etc. 
By.  y.  Berry.  41  Arlt.  521.  holding  Immunity  from  taxation  granted 
railroad,  does  not  paaa  to  new  compajiy  upon  consolidation;  Bx 
parte  Tbompaoo,  20  Fla.  888,  holding  exemption  of  employees  of  cer- 
tain railroad  from  road  work,  ended  with  transfer  of  road;  Koxham 
T.  Florida,  etc.,  B.  B..  35  Fla.  TOO,  716.  17  So.  917,  918,  920.  holding 
exemption  did  not  pass  with  assignment  of  raUroad;  Commonweakh 
r.  Masonic  Temple  Co.,  87  Ky.  354,  8  S.  W.  701,  holding  exemption 
not  an  estate  running  with  property  exempted,  or  tranaferable;  Ken- 
tucky cent  B.  R.  Oo.  T.  Oommonwealth,  87  Ky.  666,  10  S.  W,  271, 
holding  act  Investtng  purchasing  company  with  powera.  Immunities, 
etc.,  of  Tendor.  does  not  coTer  exemption.  And  see  X  Am.  SL  Bap. 
406.  monographic  note. 

DtatlngnlBhed  In  Bast  Tennessee,  etc»  B.  B.  t.  Mckerd,  24  Fed. 
618,  holding,  under  Tennessee  laws  In  forces  exemptloa  psanri  ^ 
Judicial  sale  of  railroad;  CItlBene'  St.  H.  t)o.  t.  Mempbia,  68  VtA. 
Tdl.  holding  consolidated  road  succeeded  to  tlghta  to  nae  Mreets, 
granted  companies  forming  same. 

Taxation. —  A«t  ot  IncorporatloD  authorising  road  to  acquire  all 
property,  rights,  (ranchlses,  privileges,  and  tmmnnltles  ot  anotbo- 
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Mftd,  and  that  k  abonld  be  deemed  taWj  Inreeted  wltli  ume,  u    - 
tboagti  eriElDsIl7  graDted  to  It,  covers  aaslfDmeitt  of  ImmuidtT 
from  tasaUoD,  p.  252. 

Approved  la  PnUman  Cor  Co.  t.  Uluooii  Pae.  Co..  US  U.  S.  6M, 
20  L.  SOL  6  8.  CL  197,  holdlnc  conaolldatlon  of  seTenl  corponttooa 
create!  new  corporalSoo,  aubject  to  then  exining  llabllltlee;  Ten- 
neeaee  t.  Whltworth.  117  U.  S.  146,  29  L.  885,  6  a  CL  651.  afflrmlnB 
8.  0.,  22  Fed.  83,  holding  ezempdon  passed  under  like  atatute,  and 
subsequent  taxation  Told;  State  t.  Morris,  etc.,  R.  R.,  49  N.  J.  H 
208.  T  Atl.  830,  holding  exemption  transferable  ander  act  empower- 
ing company  to  transfer  privileges  and  Immunities. 

Distinguished  In  Chesapeake,  etc..  By.  v.  Miller,  114  D.  B.  188, 
30  L.  I3&,  5  S.  Ct  819,  holding  Immunity  from  taxation  not  conferred 
on  foreclosnre  purchasers  by  act  Involved;  Adams  v.  Yazoo,  etc..  R. 
R.  Co.,  —  Miss.  — ,  24  So.  206.  boldlDg  charter  granting  to  consoU- 
dated  company,  rights,  etc.,  but  not  specifying  Immunities,  does  not 
transfer  exemption. 

Pleadls.^. —  Fact  Impossible  in  law  cannot  be  admitted  by  d^ 
Bturrer.  e.  g.,  that  Immunity  from  taxation  passed  by  asslgnmeBt, 
p.  25S. 

Rule  appUed  In  Dntted  Statea  v.  Floamoy  Llve^toclc  etc.,  Co., 
71  Fed.  378,  holding  averments  cannot  preclude  court  from  relyiuf 
on  its  Judicial  knowledge;  Dennlson  Mfg.  Co.  v.  Thomaa,  etc.,  Co.. 
M  Fed.  6S4,  bolalog  demurrer  does  not  admit  conclusions  of  law; 
People  v.  Rmu^  76  Oal.  296.  18  Pac.  408,  holding  court,  in  escheat 
proceedings,  not  bonnd  by  averment  that  thero  are  do  heirs. 

Oonatltutlonal  law. —  Prohibitions  of  a  Constltutton  apply  as 
strongly  against  the  ronewal  of  an  exemption,  as  against  an  original 
creation  tiiereof;  bence,  Florida  act,  authorizing  transfer  of  pr» 
ooastitutKMial  exemption  from  taxation  to  new  railroad,  la  Invalid, 
Oonstittition  prohibiting  exemptions,  p.  2C4. 

Approved  in  St.  Louis,  etc.,  Ry.  v.  Berry,  113  V.  S.  475.  28  L.  1068, 
B  8.  Ct  594,  htridlng  consolidated  company  takes  franchises  of  old 
eomiMAles,  subject  to  organic  law  as  to  taxation  at  date  of  coB- 
MUdatlon;  Keokuk,  etc..  R  R  r.  MIsaouil  152  U.  8.  311.  38  L.  406, 
14  &  Ct.  566,  atBnnlag  S.  0.,  41  Fed.  808,  holding  company  formed 
by  MBsoUdktlon  of  exempt  corporatlona,  subsequeot  to  Oonstltntlon 
pnUbltlnc  exemption,  taxable;  Memphis,  etc,  B.  R  v.  Berry,  41 
Aik.  451,  twldlng  pnAltritlon  of  legislature  from  exempting  laUroad 
property,  prevents  creation  of  corporation  capable  of  acquiring  prop- 
eity  exempt  from  laxatloo;  Bloxham  v.  Florida,  etc.,  R.  R.,  36  Fla. 
7U,  17  So.  920,  holding  railroads  formerly  exempt,  acquired  by  eo^ 
paratloBS  organised  subsequent  to  Constitution  of  1868.  taxable; 
Adama  v.  Tasoo,  etc.  R.  R.,  —  Miss.  — .  24  So.  21fi.  220,  and  S.  CL.  oB 
rehMrIng,  —  Ulsa.  — ,  24  So.  319,  holding  exemption  did  not  survive 
a  eOtocted  after  adoption  of  Conatltotlon  prohibiting  az- 


,y  Google 


UI9  U.  S.  3S8-297  Notes  ca  U.  8.  Reports.  OS 

emptlons:  Owen  ▼.  St  Louts,  etc.,  Ry.,  S3  Mo.  460,  holdliiK  nDnad 
on^anlKcd  robsegaent  to  Oonetltntloii  c&rtnot  claim  exemption  pnARv- 
Iteii  thereby,  tbrougb  pnrctiase  ol  railroad  enjoying  pre^constltiitlOBal 
exemptton;  St  Lonls  Rj.  t.  Sontbero  Ry.,  IQS  Mo.  686.  1«  8.  W.  Ses, 
holding  street-car  company  ftccepttng  proTlsione  of  city  charter, 
Hdopted  after  tts  Incorporation,  bound  thereby,  IrreepectlTe  of  om 
cbarter. 

CoortB. —  In  deciding  wbether  State  decision  so  construes  Stat« 
law  as  to  impair  contractual  obUeatlons,  Supreme  Court  vUl  decide 
Independently  of  dedelon  of  State  courts,  as  to  existence  of  contract, 
and  wbere  qnestlon  as  to  latter  requires  canstnictlon  of  State  Coo- 
stltntlon  or  Uws,  will  regard  State  decisions  as  binding,  only  where 
so  flrmly  establlBbed  as  to  constitute  rules  ol  property,  p.  266. 

Approved  in  Memphis  Gas  Oo.  t.  Stielby  Co.,  lOft  V.  S.  89B,  27  L- 
97G,  3  S.  GL  205,  reaffirming  rule,  but  holding  State  decision  correct; 
LoulsTllle  Gas  Co.  y.  Citizens'  Oas  Co.,  115  D.  S.  007,  26  L.  SU,  6  8. 
Gt.  271,  .'ickBburg.  etc.,  K.  a  v.  Dennis.  116  U.  S.  667,  28  L.  771. 
6  8.  Ct  626,  New  Orleans  Water  Works  t.  Louisiana  Sugar  Co., 
126  U.  S.  3U,  ai  L.  614,  8  S.  Ot  751.  and  Br; an  t.  Board  oT  Education. 
151  n.  S.  650,  SS  L.  302,  14  S.  Ct.  46B.  all  holding  contract  must  be 
construed  Independently  of  State  adjudication,  In  determining 
whether  act  Impairs  Its  obllgadonsi  Mobile,  etc.,  R.  B.  t.  Tennessee, 
153  U.  S.  403,  38  L.  797,  14  S.  Ct.  071,  holding  Supreme  Court  may 
Inquire  Into  eststence  of  contract,  in  reviewing  State  dectdon,  up- 
tioidlng  law  alleged  to  Imp&lr  contractual  relations;  Shelby  County 
V.  Union,  etc..  Bank,  161  TJ.  &  IKl,  40  L.  G&2,  16  S.  Ct  568,  afflrming 
prlQclple;  Dundee,  etc.,  Co.  v.  School  District,  10  Sawy.  60.  18  Fed. 
365,  Iroldlng  court  not  bound  by  Judgment  of  State  court,  that  act 
did  not  Impair  contractual  obligations:  Keokuk,  etc,  R.  Co.  ▼.  Court 
of  Scotland  Co.,  4a  Fed.  306,  310,  refusing  to  follow  State  court's 
dictum  that  consolidated  corporation  was  exempt  Cited  generally 
In  Bloxham  t.  Florida,  etc.,  R.  R..  36  Fla.  717,  IT  So.  920,  &  Uke 
case;  Bank  v.  Memphia.  101  Tena.  167,  46  S.  W.  &61,  following  latest 
Federal  decision,  and  overruling  State  decisions  on  question  sC 
exemption. 

Dtetlngulshed  In  Bank  of  Kentucky  t.  Stone,  88  Fed.  307,  boldh^ 
nrle  applies  only  where  State  court's  Judgment  Is  undw  direct 
nsTlew, 

LOO  D.  a.  268-267.  27  L.  927,  HinTBD  BTATSS  T,  WAIjEBU. 

Executors  and  administrators. —  Administrator  de  bonis  non  de- 
rives tttle  from  deceased,  not  from  former  executor  or  adminis- 
trator, p.  26L 

Approved  in  Brlce  v.  Taylor,  51  Ark.  78,  B  S.  W.  866,  holding 
administrator  de  bonis  non  cannot  maintain  action  for  waste  against 
predecesEor;  Bliss  v.  Seaman.  166  111.  420,  46  N.  E.  281,  holding  ad- 
min isti-ntor  de  bonis  non  not  accountable  to  residuary  legatee  tar 
predecessor's  wast«. 
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Dlsttngnlshed  In  Stewart  t.  Phenlce,  6S  low^  4T8.  22  N.  W.  83T, 
hoUlng.  nnder  Iowa  code,  mbstltnted  ftdmtnlstrator  aneceeds  ta 
rights.  dnUes  and  liabilities  of  predecessor. 

SxMUtras  and  admin Istratora. —  Money  recc4red  by  former  ezecn- 
tor  or  administrator,  as  sucb,  and  kept  by  Itself,  Is  regarded  as  nn- 
adnUttlstered,  and  goes  to  administrator  de  bonis  non;  otherwise,  U 
saiiei  with  administrator's  own  money,  p.  2S1. 

Approved  In  Wilson  r.  Arrlck.  112  U.  S.  86,  28  L.  618,  6  8.  Ct 
76.  boldlng  administrator's  receipt  of  warrants  In  payment  of  claim 
against  Rovernment.  administration  thereof;  Dlnsmoor  t.  Bressler, 
164  lU.  216.  45  N.  B.  1088.  holding  provisions  of  act  to  reach  con- 
cealed properly  of  decedent,  apply  only  to  property  remaining  In 
speeile;  generally  In  Hubbard  t.  Urton.  67  Fed.  424,  holding,  after 
flnal  settlement,  heirs  may  sue  In  equity  to  recover  uuadmlnlstered 
personal  property. 

Executors  and  administrators. —  Administrator  de  bonis  oon  Is 
entitled  only  to  administration  of  the  goods,  chattels  and  credits  of 
deceased,  not  already  administered,  and  hence,  cannot  maintain 
action  against  removed  administrator,  or  his  sureties,  to  recover 
proceeds  of  claim  against  United  States,  collected  by  former  admin- 
istrator, p.  261. 

Approved  In  Wilson  t.  Arrlck,  112  U.  8.  87,  28  L.  618,  5  S.  Ot  77, 
holding  drttt  collected  by  administrator's  agent  cannot  be  recovered 
therefrom  by  administrator  de  bonis  non;  New  Orleans  Oanal,  etc 
Co.  V.  Beycolds.  39  Fed.  37S.  holding  sdmlnlstrator  de  bonis  noa 
has  no  dslm  to  proceeds  of  assets  already  administered;  Waterman 
T.  Dockray,  78  Me.  141,  S  Atl,  60.  holding  administrator  de  bonis 
non  Interested  In  admlDlstration  of  predecessor,  only  to  extent  of 
unad ministered  assets.    See  62  Am.  St  Rep.  118.  note. 

Departed  from  tn  Molford  v.  Mulford.  40  N.  J.  Bq.  194,  holding 
executor  must  account  to  administrator  de  bonis  non  for  all  prop- 
■  erty  received. 

Jndgmanta. —  Altboogb  court  has  Jurisdiction  over  parties  and 
subject-matter,  decree,  not  witUn  powers  gnoted  to  It  by  the  law 
of  Its  organization.  Is  void,  a  g.,  decree  of  Snpreme  Court  of  District 
of  Columbia,  directing  removed  administrator  to  pay  over  to  admin- 
istrator de  bonis  non,  claim  collected  by  him  prior  to  removal, 
p.  265. 

Approved  In  Thomas  v.  American,  etc.,  Mortgage  Co.,  47  Fed.  fi66, 
12  L.  R.  A.  687,  snd  n..  holding  Judgment  In  equity  proceeding  by 
Federal  law  court,  may  be  set  aside  on  motion;  Hatch  v.  Ferguson, 
68  Fea  4D.  20  D.  &  App.  061.  S3  L.  R.  A.  763.  and  n.,  holding  ap- 
pointment of  guardian,  without  requiring  bond,  void;  MuiTay  v. 
American,  etc..  Co.,  70  Fed.  346,  44  U.  3.  App.  48,  holding  exercise 
by  court,  in  statutory  propcedinge,  of  unauthorlced  power.  Is  void 
and  collaterally  attacknble;  Mut  L.  Ins.  Co.  v.  Blcbardson.  77  Fed. 
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„  boldliic  decree,  beioc  bejond  power  canfarred  by  atatntci,  Told, 
and  DO  defeDK  to  scire  facfas;  Watldaa  ImoA,  etc,  Oe.  r.  UoUeo, 
—  Kan,  App.  — ,  B4  Pac.  923,  boldlnc  Judgment  of  court  liaTlag 
JurladlctloB  over  case,  but  not  to  enter  particular  Judgment,  CDUattr- 
ally  Impeachable.    See  GO  Am.  St  Rep.  644,  note. 

DlflUnruIsbed  In  Poltz  t.  fit.  Loula.  etc.,  Ry.,  60  Fed.  Stl,  Ift  V.  & 
App.  370,  boldlag  Judgmeat  of  condemnation  not  coltoteiaBr  atlsefe- 
Bble  on  ground  of  renUtlon  tn  faror  of  partr,  wltbout  toc>d  eapadtr 
to  condemn. 

109  U.  8.  268-274,  ST  L.  SBO,  MBATH  t.  IflSSISSIPPI  OOKMBS. 

Appeal  and  emr. —  Wbere  tbere  are  general  findings  fw  defeat 
ant  on  all  matten  of  fact,  and  apeclal  flndtngs  on  tbe  lamtes.  no 
error  can  be  assigned  on  latter,  p.  271. 

IdmltaUon  of  actions.—  Cause  of  action  arising  in  Ulaslsalppl, 
wUlB  code  of  1867  was  In  force.  Is  barred  by  llmlt)itloi»  preeerfbed 
ttiereby,  althongh  kctlon  was  commenced  after  code  of  ISTl,  pre- 
scribing different  period,  went  Into  effect,  p.  273. 

Judgment. —  Wbere,  on  trial.  It  appeared  that  plalnUff,  at  com- 
mencement of  action,  had  no  title  to  claim  sued  cnt.  Judgment  ren- 
dM«d  acooidlni^  was  not  Judgment  on  "  a  matter  of  form,"  within 
%  2168,  IdJaslsnlppl  code  of  ITTl,  allowing  new  action  In  such  cases. 
p.  278. 

Followed  In  Smltb  t.  Conunlsrionen,  4S  Kan.  625,  S8  Pac.  641,  a 
similar  case,  under  Kaaaaa  code. 

IM  U.  &  27G-Sn,  IT  L.  8«5,  MONONOAHBLA  NAT.  BANK  V. 

JAOOBUB. 

Witnesses. —  In  garnishee  proceedings,  where  qnesUcm  la  whether 
gamlahed  stock  was  property  of  gamlsbes  or  of  deceased  defendant, 
tatter's  administrator  and  gamtahee  are  botb  competent  witnesses,  - 
notwithstanding  |  858,  R.  8.,  providing  that.  In  action  against  ad- 
ministrators, etc.,  neither  party  may  testify  against  other  as  to 
Btatementa  of  decedent,  p.  277. 

Approved  In  Bx  parte  Fisk,  IIS  U.  fi.  721.  28  L.  1120.  S  a.  OL  728; 
and  Morris  v.  Norton,  7B  Fed.  922,  48  U.  8.  App.  739.  botb  hohUng 
I  868  governs  trials  In  Federal  courta,  Irrespective  of  State  statutes 
as  to  competency  of  witnesses;  Glover  v.  Patten,  166  U.  8.  408,  41  L. 
768,  17  S.  Ot  417,  but  holding  testimony  In  guesUoD  unesaentlat: 
Dncheese  d'Anxy  t.  Souttar,  24  Blatchf.  161,  28  Fed.  784,  holding 
executor  competent  witness  for  himself,  on  accounting  under  Inter- 
locutory decree  against  executors;  M'Unllen  v.  Ritchie,  64  Fed.  287, 
holding  Joint  maker  of  note,  not  a  party  to  suit,  may  testify  to 
declarations  of  deceased  payee;  Continental  Nat.  Bank  v.  Heibnan. 
81  Fed.  40,  holding  |  868  does  not  exclude,  as  against  heirs  of  de- 
cedent, testimony  of  form^  agent  In  making  contract  with  decedent: 
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Tu  dw  J.  Merchants'  Nat  Buk,  4  Dak.  505,  3S  N.  W.  906,  « 
■ImUar  cue.  Olted  seneraDr  In  Briggs  r.  SpauldlDff,  141  V.  S.  SS, 
acs  L.  671. 11  &  GL  931.  pu^Df  by  objection  to  eTldence  not  raised 
at  triaL 

DlsUasttlshed  In  Mat  L.  Ins.  Co.  r.  Watson.  SO  Ped.  69B,  holdlnf 
assignee  of  fund  due  on  policy.  Interpleading  in  action  between  tai- 
Btired'B  admlntatrator  and  buurer.  Incompetent  to  testify  aa  t» 
transactlona  with  Insured. 

100  D.  S.  278-286,  27  L.  932,  GRAOB  T.  AMBBICAN  CBN.  INS.  OO. 

InmaiKoem. —  Policy  provision  that  any  penon  procuring  tbe  In* 
surance,  otber  tttan  asaored  blmself.  shall  be  deemed  a«ent  of  «a- 
snred.  Imports  merely  that  such  person  shall  he  deemed  assnred'a 
agent  In  all  matters  Immediately  connected  with  procurement  of 
policy;  hence,  notice  to  snch  penoa.  by  company,  of  cancelUtlen  of 
policy.  Is  not  notice  to  assured,  p.  282. 

Approved  Is  Kehler  t.  New  Orleans  Ins.  Co.,  23  Fed.  710.  Indiana 
Int.  Oo.  T.  Hartwell,  100  Ind.  S68.  Gardner  t.  SUndard  Ins.  Co., 
EiS  Mo.  App.  423,  Hermann  r.  Niagara  Fire  Ins.  Co.,  100  N.  T.  414, 
SS  Am.  Bep.  'MO,  3  N.  K  343.  and  Mnt  Assur.,  etc  t.  Scottish  Union, 
etc.,  Ins.  Co.,  84  Ya.  125,  10  Am.  Bt  Bep.  823.  4  S.  B.  ISO.  cases  on 
kD  fours  wttta  principal  case;  FranUln  Ins.  Co.  r.  Sears.  21  Fed. 
292.  Wight  T.  Boyal  Ins.  Co.,  S3  Fed.  S41,  Famum  t.  Fhenjx  Ins. 
Co.,  83  Cal.  256,  17  Am.  St  Rep.  241.  23  Pac.  872,  Am.  rire  Ins.  Co. 
V.  Brooks.  83  Md.  32.  34  Atl.  373,  and  Bast  Texas  V.  Ins.  Co.  t. 
Blum.  76  Tex.  661.  13  S.  W.  575,  aU  holding  notice  to  broker,  with 
power  only  to  obtain  policy,  Insufflctent;  White  t.  Insurance  Co., 
99  Fed.  163,  Insurance  Co.  r.  Baden.  87  Ala.  314,  IS  Am.  St  Bep.  38, 
S  So.  877,  and  Quong  Tue  Sing  t.  Assurance  Corp.,  86  Cal.  571,  25 
Pac.  SO,  10  L.  B.  A.  140,  all  denying  authority  of  agent  authorized 
to  pTDcore  Insurance,  to  cancel  policy;  British  Assur.  Co.  t.  Cooper, 
S  Colo.  App.  81.  40  Pac.  149,  holding  agent  of  company  cannot  also 
be  agent  of  Insured:  Commercial  Union  Aasnr.  Co.  t.  Smith.  113 
Ind.  337,  15  N.  B.  921,  holding  party  made  company's  agent  by  wTl^ 
ten  appointment,  cannot  be  regarded  as  Insured's  agent;  Snedlcor  t. 
Oltl»nS'  Ins.  Co..  106  Mich.  86.  64  N.  W.  86.  and  Broadwater  t.  Uon 
Plre  Ins.  Oo.,  S4  Minn.  466.  26  N.  W.  465,  both  holding  agency  to 
procure  insnrance,  not  preaamed  to  contlnne  for  puriiose  of  receiving 
notice  of  cancellation  of  policy;  Darls  Lumber  Oo.  t.  Hartford  P. 
Ins.  Co..  96  Wis.  284,  79  N.  W.  Se.  37  L.  B.  A.  135,  holding  notice  of 
eancellatioD,  delivered  to  broker,  lueffectnal.  See  58  Am.  Bep.  300^ 
note. 

Distlngnlshed  In  Royal  Ins.  Co.  v.  Wight,  55  Fed.  43S,  holding 
answer  alleging  notice  of  cancelation  to  broker  who  was  plaintiff's 
continuing  agent,  sufflclent 

Coatraeta. —  Where  construction  is  doobtfnl,  words  of  loatmment 
are  to  be  taken  most  strongly  against  party  employing  them,  p.  282, 
Tot-  X— 40 
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Approred  In  Monlor  t.  American  L.  Ins.  Co.,  Ill  U.  S.  342,  28  L. 
449.  4  g.  CL  469,  and  Well  v.  Insurance  Co.,  47  La.  Aon.  1416,  17  So. 
837,  botb  boldlns  courts  aboold  lean  against  coostractjon  ImpoalDg 
obUgaUoD  of  warranty  upon  aaaared;  Borktielser  t.  Unt  Ace.,  etc.. 
61  Fed.  818,  18  n.  S.  App.  701,  26  U  R.  A.  114.  Woodelde  t.  Canton 
Ina.  Office,  84  Fed.  287,  and  LlTerpooI,  etc.,  Ins.  Co.  t.  McNeill.  80 
Fed.  137,  SO  V.  S.  App.  510,  all  holding  doubtful  policy  prorlslons 
constrnable  against  Insurer;  M'Master  t.  New  Tork  L.  Ins.  Co..  78 
Fed.  85,  holding  policy  a  continuing  contract,  not  one  for  a  year, 
renewable  by  payment  of  subsequeot  premiums;  Oanttm  las.  Co.  t. 
Woodslde,  90  Fed.  306.  61  D.  S.  App.  222.  holding  policy  stipulation 
In  nature  of  exception  to  liability  of  Insurer,  construed  strictly 
against  blm;  Am.  Fire  Ins.  Co.  t.  Brooks.  83  Md.  33.  34  Atl.  376. 
construing  provlsloa  that  no  person  without  written  authority  sball 
be  deemed  company's  agent. 

Onstoma  and  usages. —  Express  written  contract,  embodying  In 
dear  and  positive  terms  intention  of  parties,  cannot  be  varied  by 
evidence  of  custom  or  usage;  bence.  evidence  of  Insurance  custom 
to  give  notice  of  cancellation  of  policy  to  broker  obtaining  Insur- 
ance, is  InadmisBlbte.  where  policy  required  notice  to  be  given  as- 
sured, p.  283. 

Approved  In  Franklin  Ins.  Co.  v.  Sears,  21  Fed.  202,  an  Identical 
case;  Sperry  v.  Springfield,  etc.,  Ins.  Co.,  26  Fed.  238,  bolding  evi- 
dence of  custom  as  to  storing  dynamite  Inadmissible,  where  policy 
probibited  keeping  same;  Mobile  <Sav.  Bank  v.  McDonnell,  S3  Ala. 
60S,  4  So.  340,  holding  custom  must  be  congtrued  to  accord  wltb 
rules  of  law;  State  Ins.  Co.  v.  Homer,  14  Colo.  392,  23  Pac.  788. 
construing  term  '*  writing  the  risk  "  to  Include  commission  paid  by 
company  to  agent;  Lipman  v.  N.  F.  Ins.  Co..  121  N.  T.  4S1.  24  N.  B. 
701,  8  L.  R.  A.  722.  and  n..  construing  policy,  as  to  notice:  Ball,  etc.. 
Wagon  Co.  T.  Aurora,  etc..  Ins.  Co..  20  Fed.  235,  arguendo. 

Dlstingnlsbed  in  Wansan  Boom  Co.  v.  Dunbar.  75  Wis.  140.  43 
N.  W.  741,  where  contract  was  mere  request  by  plalntllT.  and  genera] 
undertaking  by  defendant. 

Conrta.— Jurisdiction  of  Circuit  Court  b^ng  limited  to  that  con- 
forred  by  Federal  Oonstltntton  and  lawi,  presumption  is  that  cause 
Is  without  Its  Jurisdiction  unless  contrary  atBrmatlvely  appears, 
p.  283. 

Approved  In  Bors  v.  Preston.  Ill  D.  S.  255,  28  L.  420.  4  S.  Ct  408. 
King  Bridge  Co.  v.  Otoe  Co..  120  V.  S.  226,  SO  L.  624,  7  S.  Ct  B52. 
and  Adams  v.  Commissioners.  28  Fed.  212.  all  affirming  rule;  Haii!i- 
field.  etc..  By.  v.  Swan,  111  D.  8.  382,  28  L.  464,  4  8.  Ct.  511.  and 
OonU&ental  Ins.  Co.  v.  Rhosds,  110  n.  S.  230.  30  L.  SSO,  7  a  Ot  19S. 
holding  Jurisdictional  facte  must  appear  on  record  of  suits  prose- 
cuted before  Circuit  Courts:  I«hlgb  MIb..  etc..  Co.  v.  Kelly.  160 
n.  S.  837,  40  L.  448, 16  8.  Ct.  311,  holding  presumption  always  against 
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JnrisdMtoa  of  Federal  coort,  onleM  record  ebows  contrary;  Han- 
ford  ■«.  Dayles,  103  V.  S.  ZTS,  41  L.  IDO,  16  8.  Ct.  l€t»,  boldlnf 
JndsdleUonal  BTennenta  mnst  be  positive:  United  Statea  t.  Ameri- 
can Bel  Tel.  Oe..  29  Fed.  3S,  holdluK  presamptlona  not  to  be  Indnlged 
Id  tarer  of  nursbal's  retom,  to  confer  jarlsdlctlon  oTer  non-rwl- 
dent;  Simon  t.  Houm,  46  Ted.  SIS.  holding  Jurisdictional  facts  ee- 
aoitlal  to  complaint,  where  Jnrisdletlon  depends  opon  atnotmt;  Tb« 
Anacee.  Si  Fed.  569,  holding  burden  on  Ubellant  to  establlsb  mari- 
time tort.  lien,  and  rigbt  to  proceed  In  rem;  Gilbert  t.  York,  ni  N.  T. 
648,  IS  N.  B.  270,  boldlnff  avertnent  tbat  defendant  Is  restdent  of 
coontr.  eeseotlat  to  give  Oonnt?  Oowfs  Jarisdlctlon. 

Conrta.— Supreme  Court  wUl  notice  queetlon  of  Jurisdiction  pre- 
sented by  record,  bnt  not  raieed  by  parties  b^ow,  or  on  appeal, 
p.  2S3. 

Belied  on  In  Hsnsfleld,  etc..  By.  t.  Swan.  Ill  U.  S.  386.  28  U 
465,  4  8.  Ct  fil3,  Morris  v.  GUmer.  129  U.  S.  320.  32  L.  694.  9  S.  Ct, 
292.  and  Cbapman  t.  Barney.  129  TJ.  S.  6S1.  32  L.  801.  9  S.  Ct.  427, 
all  ordering  cases  dismissed  for  want  of  Jurisdiction,  appearing  from 
record;  Hardin  t.  Caaa  Co.,  42  Fed.  606.  Alezondpr  r.  Mortgage  Co.. 
47  Fed.  134,  and  United  States  t.  North  BloomQeld,  etc.,  Uln.  Co., 
53  Fed.  626,  all  holding  Federal  court  must  dtimiss  on  own  motion 
whenever  want  of  Jurisdiction  appears;  Cent  Trust  Co.  v.  Virginia, 
etc..  Iron  Co.,  G6  Fed.  772,  holding  requirement  of  diverse  citizen- 
ship cannot  be  waived  by  consent 

Komoval  of  causes. —  Where  Olrcnlt  Court  Jurlsdlctloo  depends 
upon  diverse  clUeenship,  such  dtlzenetalp.  or  facts  constituting  same, 
must  be  positively  averred;  henee^  avemnents  In  removal  petitloD 
tbat  firm  la  doing  business  In,  or  that  parties  reside  In,  or  that 
party  is  corporation  of.  another  State,  are  insufficient,  p.  289. 

Rule  reaffirmed  In  Thayer  v.  Life  Assoc.,  112  U.  S.  720,  28  L.  900, 
D  8.  Ct.  357,  and  Shaw  v.  Quincy  Mln.  Co..  145  U.  8.  447,  36  L.  T70i 
12  8.  Ot.  930.  Cited  and  applied  In  Cbapman  v.  Barney,  120  U.  8. 
682.  32  L.  S02.  9  S.  Ct.  428.  where  allegation  was  tbat  company  la 
cltJEen  of  different  State  from  plaintiff;  Neel  v.  Ponn.  Oo^,  lfi7  D.  S. 
154.  39  L.  654.  15  8.  Ct.  500.  ordering  cause  remanded,  where  record 
did  not  disclose  of  what  State  plaintiff  woe  citizen;  Stephenson  v. 
The  Francis.  21  Fed.  718.  holding  description  of  party  as  *"  of  "  cer» 
tain  State,  Instunrlent;  Freeman  v.  Butler,  30  Fed.  S,  holding  i*. 
moval  petition  falling  to  show  defendant  a  non-reeldent,  Insufflcleitt 
to  confer  Jurisdiction;  Tng  River  Coal,  etc.,  Co.  v.  Brigel.  67  Fed. 
«27,  628.  SI  U.  8.  App.  665.  holding  allegation  as  to  residence  or  place 
of  business,  not  equivalent  to  averment  of  cltlEenHhlp;  Wrialey  Oo. 
V.  Bonso  Soap  Co..  SO  Fed.  8.  62  D.  8.  App.  243.  holding  aUegatlon 
that  defendant!  are  InbabKants  of  a  State.  Insufficient;  Blair  v. 
Silver,  etc..  Mines.  98  Fed.  335.  holding  averment  or  residence  not 
equivalent  to  one  ot  dtlsensblp:  Bnndon  r.  Insnrance  Co.,  lOT  H.  O, 
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189,194,128  E.241.10L.KA.M,SK,  boMInc  adrene  e 
not  preflumable  from  mTerm«nt  of  realdence  tn  other  Stfttta;  Cnin- 
mlngs  r.  Wlngo,  31  B.  O.  436, 10  8.  BL  110,  npholdlnc  i«qiili«iiait  of 
aecnrlt?  for  costs  from  non-resident  pUlntltts,  and  holdinf  eitlx«i- 
sUp  and  residence  dlstlngalahable  terms;  Gnsrantee  Oo.  t.  Mat. 
Bank.  M  \  a.  4SS.  28  S.  B.  911,  holding  petition  avenlns  that  peti- 
tioner Is  an  alien  corporation,  and  co-defendant  a  resident  of  another 
Stnte,  Insnfflclent  Cited  fenerailf  tn  Sharon  t.  HIU,  10  Sawy.  674. 
ae  Fed.  312.  doubting  whether  clttien  of  United  SUtes  ts  necessarUT 
dtlien  of  State  where  be  resides:  Sbaron  r.  Hill,  11  Sawy.  296,  26 
Fed.  727,  holding  neither  mere  Intention,  nor  residence  wlthont  In- 
tention, constltnte  citizenship;  Marks  v.  Marks,  TC  Fed.  32S.  holding 
arrival  In  State  with  Intention  of  making  home  tbereln,  tboogb  at 
no  fixed  place,  eetabltabes  cltlsensblp.  Olted,  argaendo,  in  Wetherb; 
V.  Sdnson,  62  Fed.  177,  18  U.  S.  App.  714,  and  dissenting  opinions 
In  Hewitt  r.  Story.  84  Fed.  523,  29  V.  S.  App.  ISS,  30  U  B.  A.  274, 
and  note. 

109  n.  8.  MS-2BT,  27  L.  686,  LOUISIANA  T.  UATOB  OF  IfBW 
ORLHANS. 

Unnioip&l  corporations. —  Blgbt  to  relmbnnemmt  from  dty  for 
damages  caused  bj  mob,  Is  not  founded  on  contract,  bnt  on  statute, 
and  ma;  be  withdrawn  or  limited  at  pleasure  of  legislature,  p.  2ST. 

Approved  In  Cttr  of  New  Orleans  t.  Abagnato.  62  Fed.  24fi,  23 
U.  8.  App.  S33,  26  L.  R.  A.  334.  holding  city  not  liable,  In  absence 
•f  statute,  for  death  at  bands  of  mob;  Pennsylvania  Co.  v.  Chicago, 
81  Fed.  818,  upholding  nilnols  statute  compelling  counties  and  dtles 
to  Indemnify  against  losses  from  mobs  and  riots.  See  88  Am.  Dec. 
267,  note  on  municipal  Hsblllty  for  mobs,  and  14  Am.  St  Rep.  3S2, 
note. 

Constitutional  law. —  Term  "contract."  as  nsed  In  ConsdtnUon, 
Unifies  agreement  of  mlnd^  for  mutual  consideration,  to  do  or 
not  to  do  certain  acts;  hence,  judgment  based  on  city's  statutory 
liability  for  damages  from  mob  is  not  a  contract  within  clause  pro- 
hibiting State  laws  impairing  contmctoal  obligations,  and  laws  ce- 
dncfng  dty'e  taxing  power,  so  as  to  prednde  payment,  are  not  nn- 
constltntlonal.  p.  28S. 

Cited  and  principles  applied  In  Ndson  r.  St.  Martin's  Partah,  111 
n.  8.  720  28  L.  G76.  t  S.  Ct  650,  boldlDg  court  may  examine  Judg- 
ment to  see  whether  It  Is  founded  on  tort  or  contract,  with  view  to 
determining  constltnUonal  rights:  Chase  v.  Cortla.  IIS  D.  B.  464,  3B 
L.  1043,  5  8.  Ot  ESG9,  holding  Judgment  on  tort  not  a  contract  within 
coustltntlonal  prohibition  of  Impairment;  Wisconsin  v.  Pellcao  Id*. 
Co..  127  U.  S.  293,  32  L.  244,  a  S.  Ct  1375,  denying  original  Jurlsdlc- 
tloo  over  action  by  State  upon  Judgment  of  fine  for  violation  of  Its 
municipal  law;  Freeland  v,  Willlamii,  131  U.  S.  413.  33  L.  196.  B  S. 
Ut  7CS.  holding  West  Virginia  constitutional  prohibition  of  execu- 


,y  Google 


<a*  Notes  on  V.  8.  Baporti.  IW  D.  8. 

tlcw  upon  JndsmentB  founded  on  acts  ol!  warfsre  dnrlnc  BebelUtn, 
not  Impairment  of  contract;  Horlej  v.  Lake  Shore  By.,  146  V.  0. 
170.  88  L.  927,  18  a  OL  67  (He  dl»entlDS  optnlon  In  !«  D.  «.  177. 
6S  L.  932,  18  &  Ct  60),  and  O'Brien  t.  Tonne,  96  N.  T.  481.  47  Am. 
Rep.  06,  holdtngr  jadf^nent  not  a  contract,  and  act  redndQK  Interest 
rate  appUcable  to  existing  Jadgmenta;  Hilton  t.  Onyot.  159  D.  S.  201. 
40  L.  121,  16  8.  Ct  1B8,  boldlog  foreign  ludgment  against  citizen 
not  conclnslve  of  merits,  where  law  of  conntr;  does  not  recognlao 
American  Jadgments;  Smith  t.  Broderlck,  107  Oal.  652,  48  Am.  Bt 
Bep.  173,  40  Pac.  1036,  holding  claim  against  dty,  althongh  rednced 
to  Jndgmmt,  cannot  be  paid  from  rerenue  of  sncceeding  year;  Welti 
r.  Bdrolson,  4  Dak.  50;  22  N.  W.  409,  holding  Jndgment  not  a  contract, 
bat  as  "  obligation  of  record: "  Ladd  t.  Portland.  S2  Or.  276.  67  Am. 
St  Bep.  S28.  SI  Pac.  655,  holding  charter  proTlslons  reapectiog  Im- 
proTement  of  streets,  not  a  contract  between  city  and  abutting  prop- 
erty-owner, within  amendment;  BhHinan  t.  Langham,  92  Tex.  19, 
42  B.  W.  962,  38  L.  B.  A.  260,  holding  Judgment  upon  tort  not  a 
contract  within  amendment;  dissenting  opinion  In  Bettman  t.  Cow- 
ley, 19  Wsshi  221,  53  Pac.  58.  40  L.  B.  A.  821.  majortty  opinion 
infra.  See  also  following  notes:  2  Am.  St  Bep.  414,  and  14  Am. 
at  Bep.  851. 

Dlstlngnlahed  In  Rio  Qrasde  Oonnty  t.  Burpee,  24  Colo.  Sft.  48  Pac. 
639.  and  Grand  Connty  t.  Savings  Bank,  8  Oolo.  App.  40,  44  Pac. 
108,  holding  court  on  mandamns  to  compel  tax  lery  to  pay  Jndg- 
ment cannot  go  behind  Jadgment  to  examine  validity  of  dalm; 
Nat  Bank  of  Naabna  t.  Van  Toorts.  6  S.  Dak.  55a  SU.  62  N.  W. 
879,  holding  action  on  money  Judgment  recovered  for  tort  or  on 
contract  an  "  action  arising  on  contract "  within  statnte  providing 
for  atUchments;  Bettman  v,  Cowley,  19  Wash.  215.  68  Pac  66.  40 
L.  R.  A.  819,  holding  law  limiting  dnration  of  liens  of  existing  Judg- 
ments, impairment  of  contract 

ConatttntlOBal  law. —  Party  Is  not  deprived  of  property  hi  Jadg- 
ment because  at  time  be  cannot  collect  It;  hence,  legislattve  limita- 
tion ot  city's  taxing  power  to  BQcb  extent  as  to  preclude  It  from 
paying  Jadgment  against  It  Is  not  deprivathni  ot  property,  wltbln 
meaning  of  fonrteeotta  amendment  p.  289. 

Approved  In  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1066.  hold- 
ing repeal  of  law  allowing  attachment  in  actions  on  overdne  notea, 
not  violative  of  amendment;  Sherman  v.  Langham,  92  Tex.  19,  42 
8.  W.  962.  89  Ii.  B.  A.  260,  where  taxing  power  was  taken  frotn  dty 
pending  appeal  from  decree  ordering  tax  levy  to  pay  Judjcuient: 
Bettman  v.  Cowley,  10  Wash.  210,  63  Pac.  54.  40  L.  B.  A  818  (aee 
dissenting  opinion  In  19  Wash.  224,  58  Pac.  59,  40  L.  B.  A.  8B2). 
holding  act  llmlilng  duration  of  Judgment  llena,  Duconstltuttonal  as 
to  exlsdog  Judgmenta;  dissenting  opinion  In  Freelsnd  t.  Williams. 
131  D.  S.  422,  33  L.  200.  9  B.  Ct  760.  majority  opinion,  supra.  See 
ao  Am.  St  Bep.  669,  DOta. 
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DlBtlngulihed  In  Mobile  r.  WBtwa.  110  D.  S.  30S.  29  L.  S2e,  6 
8.  Ct  405.  boldlDg  remedies  for  enforcemeDt,  existing  wben  mnnld- 
pal  contract  was  made,  cannot  be  Impaired  bj  wlttadrawol  of  tai- 
In;  power. 

109  U.  8.  29T-329.  27  L.  940,  WALSH  v.  PBBSTON. 

Public  lands.—  Decree  eraatinc  relief  upon  executorj  contract 
for  Teiaa  public  lands,  long  since  settled  by  strangers  thereto,  and 
wbleb  embarrasses  many  parties  wbo  bave  bad  no  opportunity  to  be 
heard,  and  also  the  SUte,  in  dealing  with  Its  public  lands,  will  be 
set  aside  where  time  for  performing  contract  has  expired,  p.  318. 

Bpeclfle  performance. —  Failure  of  applicant  for  speclBc  perfonn- 
aoce  to  perform  hts  part  of  wholly  executory  contract,  or  to  show 
sufficient  excuse  for  said  f^ure.  Is  ground  for  refnsal  of  relief  in 
equity,  p.  318. 

Not  dted. 

109  U.  S.  329-338,  27  L.  932.  DDBUQUB.  BTO.,  E.  B.  ▼.  DBS 
MOtNES  R.  R. 

Pttblie  lands. —  Land  grant  to  Iowa,  for  Improvement  of  Dea 
Uolnes  river,  under  act  of  August  S,  1846,  did  not  extend  atwve 
Bacoon  Fork.  p.  330. 

Beafflrmed  In  Northern  Fac.  B.  B.  *.  SL  Paul,  etc  By.,  26  Fed. 
Ml. 

Publie  lauds. —  Odd-numbered  sections  of  land,  within  dve  miles 
of  Des  Melaea  river,  on  each  aide,  above  Racoon  Fork,  and  below 
east  branch,  to  wblcb  Indinn  title  had  been  extlngnlsbed,  were  ao 
Car  reserved  for  aiding  Improvement  of  Des  Moines,  as  not  to  pass 
under  act  of  1S56,  granting  r«ilroad-ald  lands  to  Iowa,  p.  3S0. 

Approved  in  Dntny  v.  Dodson,  13  Sawy.  85.  86  Fed.  910,  holding 
taw  withdraws  odd  sections  from  pre-emption  on  fixing  route  of  rail- 
road and  filing  way  thereof;  Wisconsin  Cent  R.  Co',  v.  Forsyttae.  43 
Ped.  885,  holding  lands  so  reserved  were  "  reaerved  to  United  States." 

Publie  lands.— Act  of  July  12.  1862.  transferred  title  to  odd- 
nnmbered  sections  within  five  miles  of  Des  Motnes  river,  from 
TTnlted  6tate«  to  Iowa,  for  use  of  latter's  grantees  under  rtvar  grant, 
p.  330. 

ApproTed  In  Ballard  v.  Des  Molnea  B.  B.,  122  D.  3.  176,  30  L. 
1126,  7  8,  Ct  1153,  and  United  States  v.  Des  Moines,  etc.,  Co..  142 
n.  8.  63S,  33  L.  110Q.  12  S.  CL  314,  both  holding  tlUe  of  appellee, 
under  said  grant,  good  against  United  States,  as  grant  In  prsesentl; 
United  States  v.  Mlasourl,  etc..  By.,  141  U.  S.  369.  %  L.  709.  12  S. 
Ct.  17,  construing  act  of  July  26, 1866,  granting  tanas  to  Kansas  fat 
railroad  construcdon. 
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Pablla  lABdi. —  At  paasage  of  act  of  1882,  transferrlog  title  to 
odd-nombered  lectloiu  alone  Dea  Uoines  rlrer,  to  Iowa,  for  nse  of 
hat  gnntees,  an  IndUn  title  stood  In  tbe  way  of  aald  giuita,  utd 
puttea  holding  Qionunder  took  good  titles  p.  33C. 

Publla  Unda. —  IVesldenfs  reaerratloii  of  Dea  HoIbm  rtrer  Im- 
(wovament  landa,  under  act  »t  1846,  sbonld  have  effect  according  to 
tti  terma,  nat  according  to  mlatakeo  totarpretatton  i»ce  ctiwi 
tfearet*.  p.  88& 

100  U.  a  S86-MU;  27  L.  664.  KEYEH  ▼.  UNITED  STATES. 

AnaT  and  nkvy. —  President  maj  euperaede  or  rwnoTe  army 
officer  oj  appointing  anottaer  In  bis  place,  by,  and  witb  advice  and 
consent  of  Senate,  |  1229,  R.  8.,  prohibiting  dismissal  In  time  of 
peace,  except  npon  sentence  of  conrt-martlal,  being  InappUcaible  to 
eacb  caaea,  p.  S8B. 

Approved  In  United  States  t.  Carson.  114  U.  B.  621,  29  L.  2M,  B 
8.  Ct.  1159,  boldlDg  officer  dismissed  by  president  cannot  be  restored 
merely  by  subsequent  revocation  of  order;  Mullan  v.  United  States. 
140  D.  8.  246.  3S  L.  491.  11  S.  Ot  790.  affirming  mle;  Winalow  v. 
Morton,  118  N.  0.  490.  24  &  B.  418,  holding  governor,  aa  bead  of 
militia,  may  diamlaa  officer. 

Army  and  navy. —  Sentence  of  court-martial  baving  Jurisdiction 
of  person  and  charges  Is  valid  as  against  collateral  attack,  notwitb- 
atandlng  irregularttlea  or  errors  in  proceedings,  e.  g.,  fact  tbat  one 
of  Its  members  acted  as  Judge,  prosecutor  and  witness,  p.  340. 

Approved  In  Smith  v.  Whitney,  116  U.  S.  177,  29  L.  601  6  S.  Ot. 
S7fi.  holding  prohibition  doea  not  Ue  to  secretary  of  navy,  conven- 
ing coiirt-niartlal;  United  States  v.  Fletcher,  14S  U.  8.  62.  97  L.  380, 
13  S.  Ct.  5&5.  holding  proceedings  of  conrt-martal  not  collaterally 
attackable;  Swalm  v.  United  States.  18S  U.  S.  US.  41  L.  823,  17  S. 
Ot.  449,  where  discharged  officer  sued  for  pay. 

109  U.  fi.  341-366,  27  L.  650.  BDBNARD'S  TOWNSHIP  v.  BTEIB. 
BINS. 

B«fonnattan  of  iBatnunenta  —  ICnnlclpal  oarporattona.— Wbera 
aeal  of  party,  required  to  render  Instrument  valid  and  effectual  at 
law,  baa  been  omitted  by  accident  or  mistake,  equity,  in  order  to 
carry  out  bis  Intention,  will,  at  suit  of  those  enUUed  to  benefit  of 
Instrument,  adjudge  it  valid,  as  If  sealed,  and  will  grant  relief  by 
compelling  seal  to  be  affixed,  or  by  restraining  setting  up  want 
thereof,  to  defeat  recovery  at  law;  e.  g..  where  townsblp  bonds.  In 
handa  of  lnnoc«nt  purchaser,  bad  been  regularly  Issned,  but  wltb 
seaU  accidentally  omitted,  p.  362. 

Approved  In  New  Providence  v.  Halscy.  117  U.  8.  838.  339.  28  L. 
9i>4.  905.  0  S.  Ct.  765.  766.  and  Bernard's  Township  v.  Morrison.  13S 
U.  S.  S27.  33  L.  729.  10  S.  CL  33S,  involving  validity  of  same  bonds: 
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HenklenuD  t.  Peterson.  154  in.  423.  «25.  40  N.  B.  880,  3«1,  oorrect- 
tnz  omltetoo  of  seal  on  contract  pnrpordni  to  be  sealed  Inetmment; 
Gaylord  t.  Pelland.  168  Mass.  359.  47  N.  E.  1019,  holding  equity  wltl 
(rant  relief  from  accidental  omission  of  seal  on  mortgage;  S«>fleld 
r.  Qninn,  M  Won.  13.  55  N.  W.  746.  holding  equity  frlU  give  effect 
to  Intention  of  parties,  and  enforce  unsealed  Instnunent  qnaltfytng 
d«d:  Oonover  t.  Brown.  4fl  N.  J.  Kq.  175.  23  Atl.  513,  holding  con- 
sideration of  love  and  parental  duty,  anffldent  to  anthorlu  equity 
to  supply  aeal  omitted  on  promlsaory  note:  Town  of  Solon  t.  Wil- 
llamalturgb  Sav.  Bank.  114  N.  Y.  134,  21  N.  E.  170,  where  commis- 
ilonen  tMd  written  "  L.  S."  Instead  of  affixing  seals  to  muntdpal 
bonds;  Trustees  t.  Bryson.  34  S.  0.  416,  13  S.  B.  S25,  holding  eqnlty 
win  uphold  paper  intended  for  deed,  but  with  seal  unlntentlonallr 
omitted.  See  98  Am.  Dec.  877,  extended  note  on  munldpat  lunds; 
DO  Am.  Bt  Rep.  Ui3,  note  oo  corporate  seals;  51  Am.  St.  Rep.  853. 
note  on  municipal  bonds;  65  Am.  St  Rep.  C20,  monogtapUe  Dole  on 
reformatlan  of  contracts. 

XnnletpMl  oorpMatioiis. —  Uere  fact  that  purchuers,  at  time  of 
purchase^  did  not  observe  omission  of  seals  upon  securities  baving  in 
all  other  respects  the  appearance  of  municipal  bonds,  is  not  swA 
ne^igence  as  will  prevent  their  applying  to  equity  to  restrain  setting 
up  of  lack  of  seals  as  defense  to  action  on  bonds,  p.  352. 

Pollowed  In  New  Providence  v.  Halsey.  117  U.  8.  S37,  2S  L.  90*. 
8  8.  Ot.  765t  involving  same  trands. 

Courts. —  Since  act  of  1875.  Olrcult  Courts  cannot  entertain  ac- 
tions at  law  npon  mnnlclpal  bonds,  payable  to  bearer,  or  salts  In 
equity  to  assert  equitable  rights  thereunder,  wbere  real  owners  have 
transferred  twnds  for  sole  purxmse  of  securing  Federal  Jurisdiction, 
p.  SKL 

Approved  in  Parmlngton  v.  PUIsbnry.  114  D.  8.  146,  29  L.  IIT. 
B  S.  Ot.  811,  ordering  dismissal  whero  plaintiff,  without  real  Interest 
In  subject-matter.  aUowed  use  of  his  name  to  confer  Jurisdiction; 
Shreveport  v.  Cole.  129  D.  3.  44.  32  L.  592,  B  8.  Ct  213.  when  suit 
attempted  to  evade  discounts  between  suits  between  co-citlsens  and 
cIUhos  of  differont  States:  Anderson  v.  Watt  138  D.  S.  701.  84  I.. 
1081.  11  S.  Gt  451,  ordering  dismissal  of  suit  against  married  woman 
In  another  State,  whose  husband  resided  In  plalntUTs  State;  Sctanlea- 
berg.  etc..  Lumber  Co.  r.  Town  of  Hayward,  20  Fed.  424.  holding 
Federal  court  cannot  gain  Jurisdiction  by  Joinder  of  several  claims, 
each  InsuOicleut  to  confer  Jurisdiction;  Hardin  v.  Cass  Co..  42  PM. 
656,  holding  court  will  dismiss  at  whatever  stage  of  proceedings  It 
observes  that  matter  in  Itdgatlon  is  not  within  its  Jurisdiction;  In- 
dustrial, etc.,  HIn.  Co.  v.  Electrical  Supply  Co.,  S8  Fed.  7301  748,  16 
n.  B.  App.  196,  dismissing  action  brought  by  procurem^t  of  one 
defendant,  to  enable  him  to  Ole  cross-blUa  against  co-defaidanta 
evading  State  courts. 
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Dlsttnfulsbed  In  Bay  t.  Alexftodrla,  etc^  R.  R.  Co.,  30  Fed.  28, 
npboldlns  JurUdicUoD  orer  csoms  of  action  aaslgned  to  nwi-cltlaen, 
but  not  for  sole  purpoM  of  evadlns  State  conrta. 


Principal  and  anrety.^  Rule  that  anretr'a  contract  must  b«  con- 
■tmed  strictly,  meana  tbat  obligation  !■  not  to  be  extended  to  any 
othw  subject,  person,  or  period  of  time,  and  does  not  apply  to  mat- 
ters collateral  or  Inddentai,  or  arising  in  Its  ezecntlon,  wblcb  are  to 
be  EOTemed  by  ordinary  mle>  of  contract,  p.  86B. 

Powers.— Where  vUl  devised  property  to  husband  for  life,  but 
empowered  him  to  incomber  It  or  to  renew  incambrances  thereon, 
same  to  be  ralid  as  thongb  he  held  estate  In  fee.  eztenslon  of  debt 
and  mortgage  by  Instrument  not  referring  to  will,  or  power  con- 
ferred thereby.  Is  a  Talld  execntlon  of  the  power,  p.  303. 

ApproTed  In  Lee  t.  Simpson,  134  U.  B.  690,  33  L.  1046,  10  8.  Ct 
887,  holding  Instrument  an  execndon  of  power,  where  otherwise  It 
would  be  Ineffectusl;  Lee  t.  Simpson,  S&  Fed.  241,  coastrolng  testa- 
mentary disposition  under  power  in  will:  Smith  t.  M'lntlre,  83  Fed. 
462.  holding  power  conferred  by  will,  safflclently  executed  by  deed 
not  referring  thereto;  Smith  t.  M'lntlre,  B5  Fed.  S92,  and  Lanlgan 
T.  Sweany,  S3  Ark.  190,  18  S.  W.  741,  construing  deeds  purportlDg  to 
convey  fee.  without  reference  to  power,  aa  executed  thereunder: 
Lsdd  T.  Chase,  155  Mass.  422.  29  N.  B.  039,  holding  IntenUon  to 
execute  power  may  be  Inferred  from  surrounding  circnm stances; 
Babcock  r.  Collins,  60  Minn.  81,  61  Am.  St.  Rep.  509,  61  N.  W. 
1023,  holding  signature  "  A.,  executor  "  sufflcleotly  Indicates  gtantor'a 
capacity;  Llndley  r.  O'Reilly,  60  N.  J.  L.  630,  7  Am.  St  Rep.  814. 
IB  Atl.  886.  1  L.  R.  A.  86,  and  n.,  holding  Intent  to  execute  power 
most  appear.  If  only  Inferentlally,  on  face  of  deed  executed  there- 
under; Walke  T.  Uoore.  96  Ta.  787.  80  a  R.  376,  holding  execution 
of  power,  a  matter  of  Intention,  not  necessarily  expressed  In  Instru- 
ment of  execution. 

Distinguished  In  Batchelor  r.  Brereton,  112  D.  S.  401.  28  L.  761. 
6  S.  CL  184,  where  no  Intention  to  execute  power  appenred  In  deed. 

Power  to  life  tenant  to  Incnmber  estate  "  by  way  of  mortgage,  or 
trust  deed,  or  otherwise,  and  renew  the  same  "  Is  broad  enough  to 
fnclnde  renewal  and  extension  of  an  existing  Incumbrance,  p.  870. 

Cited  In  Orr  t.  Rode.  101  Uo.  896,  13  S.  W.  1067,  holding  power 
to  sell  includes  power  to  mortgage. 

100  U.  S.  871-^1.  27  L.  966.  PLASH  r.  CONN. 

Criminal  law. —  Penal  laws  of  one  State  can  bare  no  operation  In 
another,  p.  377. 

Cited  la  Jones  v.  Fidelity  Loan,  etc..  Co..  7  S.  Dak.  132.  03  N.  W. 
556.  holding  refusal  of  mortgagee  in  another  Bute  to  execute  dl» 
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charge,  does  not  sabject  him  to  penalty  nnder  State  law.  See  U 
Am.  St.  Rep.  351,  Tftluable  note  In  point. 

Gorporattona. —  LlabUltj  of  IndlTldoa]  stookludden  for  eoniora> 
tlon  debts,  created  by  New  York  atatnte.  Is  contractual,  and  not  In 
nature  of  penalty,  hence  tt  Is  enforceable  In  actJon  ex  contractn 
against  stockholdere  in  another  State,  p.  379. 

The  following  (dtlng  cases  rely  upon  the  principal  case,  and  apply 
the  principle:  Richmond  t.  Irons,  121  U.  S.  66.  30  L.  874.  7  B.  Gt.  801. 
holding  Btatntory  liability  of  national  bank  shareholder,  mrrlvea 
against  Us  representattves:  Huntlivton  t.  Attrlll.  146  U.  8.  660.  SS 
L.  1132, 18  8.  Ot.  232,  holding  statute  making  officers  recording  false 
statements  liable  for  corporation  debts,  not  a  penal  law;  Wecha^- 
berg  T.  Flour  City  Nat.  Bank.  64  Fed.  06.  24  V.  S.  App.  308.  26  L. 
R.  A.  476,  holding  liability  of  stockholders  based  on  contract;  Rhodes 
r.  United  States  Nat.  Bank,  66  Fed.  618,  24  H.  S.  App.  607,  S4  L.  R. 
A.  746,  747,  M'Vlcar  t.  Jones.  70  Fed.  766,  and  Whitroao  t.  National 
Bank,  SS  Fed.  204,  61  U.  8.  App.  646,  affirming  8.  C,  76  Fed.  Q&8,  all 
holding  action  to  charge  stockholders,  under  Kansas  statute,  may  be 
brought  Id  Federal  court  In  another  State;  Aner  r.  Ik)mbard,  72 
Fed.  210. 33  U.  S.  App.  438.  holding  action  against  stockholden,  under 
Colorado  statute.  Is  transitory:  Dexter  t.  Bdmaods.  80  Fed.  468.  and 
Western  Nat  Bank  t.  Reckless,  96  Fed.  73,  both  holding  action  to 
enforce  statutory  stockholder's  liability,  contractual  and  transitory; 
Hale  V.  Hardon,  95  Fed.  769,  holding  non-resident  stockholders  l)onnd 
by  adjudication  of  indebtedness  against  corporatioD;  Ferguson  t. 
Sherman,  116  Cat.  176.  47  Pac.  1024.  37  L.  R.  A.  «24.  Hancock  Nat. 
Bank  t.  Ellis.  172  Msss.  44,  70  Am.  St.  Bep.  237,  51  N.  B.  210.  42 
L.  R.  A.  401,  collecting  cases.  Western  Nat.  Bank  t.  Lawrence.  117 
Mich.  673,  76  N.  W.  107,  and  Guemey  v.  Uoore,  131  Ma.  672.  32  3. 
W.  1138,  enforcing  UabUtty  created  by  Kansas  sUtute;  Bell  t.  Fsr- 
well.  176  lU.  498,  68  Am.  St  Rep.  200,  62  N.  B.  350,  42  L.  R.  A.  806, 
holding  stockholder's  liability  enforceable  according  to  law  of  State 
of  incorporatton;  Howell  v.  Manglesdorf,  33  Kan.  199,  3  Pac.  76S; 
holding  Kansas  court  cannot  enforce  liability  created  by  Kansas 
statute.  OD  stockholders  outside  of  State;  Achenbacb  v.  Coal  Co..  2 
Kan.  App.  859,  42  Pac.  730,  holding  deceased  stockholder's  liability 
gnrrWes  to  representatives,  bnt  must  be  enforced  In  ordinary  action; 
Hancock  Nat.  Bank  t.  Ellis,  166  Mass.  418.  66  Am.  St.  Rep.  416,  44 
N.  E.  350.  sustaining  declaration  alleging  that  t>y  Kansas  law  stock- 
holder's liability  Is  contractual;  Globe  Pub.  Co.  t.  State  Bank.  41 
Neb.  190.  191.  69  N.  W.  6SS,  27  L.  R.  A.  860,  S61,  holding  statutory 
Habliity  for  double  amount  of  stock,  contractual;  Cochran  r.  Wie- 
chers,  119  N.  T.  404.  23  N.  B.  805.  7  L.  R.  A.  655,  holding  liability 
under  said  statute  survives  to  stockholder's  representatlTes;  Aldrlch 
T.  Anchor  Coal  Co.,  24  Or.  39,  41  Am.  SL  Rep.  836.  82  Pat  708.  hold- 
ing Btook holder's  liability,  created  by  statutes  of  one  State,  enforce- 
able in  other  States;  Hall  t.  Klinck.  26  S.  C.  352.  60  Am.  Rep.  506, 
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taoldlnc  Btockholder'B  llabilltr  reita  on  cootntct  ImpUed  froin  sccepl- 
cuice  of  cti&rter;  dlBsentlng  opinion  In  Tuttle  T.  NaitlMial  Bank  ot 
B«pabUc,  161  Dl.  DIO,  U  N.  E.  988,  84  L-  B.  A.  T5T,  maJwItT  botdlng 
qwclAJ  remedr  (i«&liist  etocUiolders,  enforceable  only  In  Jnrlsdlctton 
creating  lame;  Hobbi  T.  National  Bank  ia  Commerce,  M  Fed.  397, 
arguendo,  fiee  also  foUowtiv  ralnable  notei:  99  Am.  Dec.  488,  I 
Am.  8L  Rep.  868,  14  Am.  «t  Bep.  353,  and  37  Am.  8t  Bep.  170, 

DlBtlngulsbed  In  Naitlonal  Bank  r.  Francklyn,  120  U.  8.  7S7,  80  L. 
820,  7  8.  Ot  762.  boldlng,  wbera  Stat«  ■tatntea  provide  special  rem- 
edj  for  enforcement  of  atockholder'B  liability.  It  can  be  enforced  in 
DO  other  manner  In  Federal  conrta;  Baylea  t.  Brown,  40  Fed.  9, 
holding  ■tockholder's  llatillitr  nnder  Bhode  leland  statute^  penal, 
and  anenforceable  In  another  State;  Klce  t.  Llbbey,  85  Fed.  824, 
boldlnK  corporation  Indlepenaable  party  In  action  to  determine  offl- 
cer'B  liability  under  IlllnolB  law;  Haines  t.  Franklin.  87  Fed.  140, 
holding  acdoa  ex  costractn  will  not  lie  for  loss  occaaloned  by  false 
representadons  tn  corporation's  statement:  Brunswick  Terminal  Co. 
T.  National  Bank.  88  Fed.  aos,  609,  holding  State  statute  of  Itmlta- 
tloDB  applicable  to  action  to  enforce  stockholder's  liability  under 
lawB  of  another  State;  Attrlll  t.  Huntington,  70  Md.  197,  14  Am. 
6t.  Bep.  348,  16  Atl.  653,  2  L.  B.  A.  7S2,  and  n..  holding  liability 
nnder  statute,  making  officers  signing  false  certlOcates.  liable  for 
all  ooiporatlon's  debts,  penal;  Marshall  y.  Sherman,  148  N.  Y.  26. 
SI  Am.  fit.  Bep.  666,  42  N.  E.  424,  84  L.  B.  A.  767,  refasing  to  enforce 
■tockholder's  HabiHty  under  Kansas  Isws,  holding  ssme  noo-cmt- 
tractuaL  Departed  from  In  Hancock  Nat.  Bank  t.  Famnm,  20  B. 
L  470,  40  AtL  843,  holding  stockholder's  IlabUlty,  nnder  Kansas  Bta^ 
Dte.  not  contractual,  but  a  atatutory  liability. 

Courta.—  Settled  State  constmcHon  of  State  law.  upon  wtaicb 
rights  and  llabilltleB  of  Its  citizens  depend.  Is  entitled  to  great,  it 
not  to  conduslTe  weight  with  Supreme  Court  p.  878. 

Principle  rvafflrmed  is  Chase  v.  Cunis,  113  U.  8.  458.  28  L.  1040. 
B  8.  Ct  556.  holding  State  decision  on  State  statute,  of  equal  weignt 
In  Federal  as  In  State  courts;  National  Bank  t.  Francklyn.  120  U. 
8.  'mo.  80  L.  829,  7  S.  Ot.  762.  holding  nature  of  remniy  In  Federal 
courts  depends  upon  nature  of  remedy  given  by  State  statute;  Grand 
Trunk  By.  T.  Ives.  144  D.  8.  423.  30  L.  491,  12  6.  Ot.  685.  following 
MIchigBB  declsloas  construing  statute  providing  for  llsgmen  at 
crossings:  Field  v.  Haines.  24  Blatchf.  162.  28  Fed.  920^  following 
Vermont  court's  constroctioo  of  Vermont  statute,  regulating  stock* 
holdera*  UaMlitles:  Wheeler  v.  Sexton.  84  Fed.  165.  holding  Stst« 
court's  dedslona  binding  In  matters  of  local  law;  National  Park 
Bank  v.  Peavey,  64  Fed.  923.  following  Iowa  court's  construction 
ot  Iowa  statute,  regulating  stockholder's  ItablUty;  National  Bank 
V.  Whitman,  76  Fed.  606,  holding  State  court's  opinion  upon  con- 
Btmctlon  of  State  statnta  entitled  to  great  weight,  although  merely 
dicta;  WUtman  v.  National  Bank.  8S  Fed.  SSI.  SI  D.  S.  Aiv.  MS, 
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followliiir  Eausu  conrt's  constrnctloii  of  statute  repilstlns  llsbtUty 
of  stockholders;  Bice  t.  Ltbbej,  8C  Fed.  823,  following  constrnctloii 
placed  bj  UHnots  courts  on  lUlnotB  ststnte  regulating  corporate  Ua- 
blltty.  Glted  generally  In  GUIe  t.  Downey.  SC  Fed.  488,  S6  tJ.  6. 
App.  576,  holding,  diverse  dtlsenstalp  existing,  action  may  be  bronght 
In  Federal  conrt.  predicated  on  State  statnte;  dissenting  opinion  In 
Huntington  ».  Attrlll.  146  U,  S.  688.  86  L.  1185,  13  8.  Ct.  235,  ma- 
jority opinion  under  preceding  syllabus.  See  also  37  Am.  St  Rep. 
109.  monographic  note. 

Distinguished  In  Bartholomew  t.  Austin,  8S  Fed.  S08,  B3  U.  S 
App.  628.  holding  Federal  courts  will  place  their  own  Interpretation 
OB  State  laws  under  which  contracts  have  been  made,  etc.,  prior  to 
construction  by  State  courts. 

Conrta.—  Where  case  arises  under  State  statute,  e.  g.,  one  fixing 
stockholder'a  liablUty.  constructioD  of  which  has  been  settled  by 
State  courts,  fact  that  case  cornea  up  from  another  State  does  not 
leave  statute  open  to  different  construction,  p.  379. 

Cotpot«tlons. —  In  action  to  charge  stockholder,  under  New  York 
statute  regulating  stockholder's  llablltty.  adjudication  In  bankruptcr 
of  corporation  ezcnsea  compliance  with  reqolremeat  that  }nd(ment 
bs  flnt  recovered,  p.  880. 

Approved  In  M'Vlcar  v.  Jones,  70  Fed.  760,  holding  notice  to  stock- 
holder unnecessarr  before  commencing  action  under  Kansas  statute. 
coUectlng  cases;  Whitman  v.  National  Bank.  S3  Fed.  293,  &1  D.  8. 
App.  M0,  holding  liability  of  non-resident  stockhotders  enforceable 
witbont  prior  execution  against  corporation;  Hale  *.  Hardon.  9S 
Fed.  767,  holding  Judgment  against  corporation  for  debt,  without 
notice  to  stockholder,  conclusively  establishes  debt;  Qnerney  v. 
Uoore.  131  Mo.  666,  32  a.  W.  1136,  holding  prior  return  of  execution 
unnecessary  to  charge  stockholders  of  insolvent  corporation.  See 
9B  Am.  Dec.  434,  and  8  Am.  St.  Rep.  853.  notes. 

Distinguished  In  Bardman  v.  Sage,  124  N.  Y.  33,  26  N.  E.  390. 
holding  claim  against  stockholders  lost  b;  extension  of  time 
through  acceptance  of  note,  sued  on  over  a  year  from  maturity  of 
debt. 

OoTporatlona. —  Individual  stockholder's  liability  under  New  York 
statute,  held  enforceable  In  law,  and  reaort  to  equity  unnecessary, 

p.  88a 

Approved  In  National  Park  Bank  v.  Peavey.  H  Fed.  BID.  820.  9S6, 
holding  remedy  against  stockholdera.  under  Iowa  statate.  Is  at  law: 
M'Vlcar  V.  Jones,  70  Fed.  757,  holding  action  to  enforce  sharehold- 
er's Uablllty.  nnder  Eaiuas  statute,  properly  brought  Id  debt;  Auer 
r.  Lombard.  72  Fed.  211,  33  n.  S.  App.  488.  holding  creditors'  claims 
against  shareholders,  under  Colorado  statute,  are  several,  and  can- 
not b«  Joined;  Wbltmsn  v.  National  Bank.  83  Fed.  292,  51  D.  8.  App. 
544.  affirming  rule;  Hechantca'  Sav.  Bank  v.  Fidelity  Ino..  etc..  Co., 


,y  Google 


en  -"-  Notes  on  0.  %.  Beports.  lOS  D.  &  S81-806 

87  Fed.  lU.  and  Ball  i.  Kllnck,  25  S.  0.  3E6,  ao  Am.  Bep.  Bll,  hold- 
ing, nnder  like  statute,  -  dngle  creditor  may  sne  single  itockbolder 
to  enforce  llablUtj;  Tompkins  t.  Oralg,  S8  Fed.  886,  Feafflnnlng  d»- 
clalon:  Fergmon  r.  Sbeiman,  110  Cal.  176,  47  Pac  102C,  S7  L.  B.  A. 
«2S,  boldtof  creditor  mar  proceed  against  sharebolder  of  Kansaa 
corporatlaii,  wltbont  flnt  obtaining  Judgment  against  corporation. 
See  3  Am.  Sl  Bep.  866,  note,  and  37  Am.  St  Bep.  1T2,  monographic 
note. 

Cited,  bat  not  applied.  In  Tompklna  t,  Oralg,  SS  Fed.  8S7,  qtterr. 
whether  Uabllltr  nnder  Iowa  Matnte  can  be  anrorced  bj  raeelrer. 

loe  U.  8.  S81,  27  L.  STO,  ADAH8  r.  OONNBOTIOtlT. 
Bm  not*  to  preceding  case. 

109  n.  B.  8S1-88B,  37  L.  970.  TBBSB  HAUTB,  BTO.,  R.  R  OO.  ▼. 
OTBTTBLB. 

Contraet  to  tend  to  pMntUTe  yard  all  lire-stock  cemlug  orer 
defendant's  railroad,  apptlea  to  all  stock  shipped  la  ordinary  course 
of  bnslneaa,  which  It  was  possible  for  company  to  unload  at  plaln- 
tllTs  yard;  hence,  plaintiff  shonid  recover  damages  occasioned  by 
sending  stock  to  other  yards,  p.  8S4. 

Appeal  and  vror. —  Trial  conrf a  action  In  refnslng  nerw  trial  ta 
not  reviewable,  p.  S8&. 

Approred  In  Berry  t.  Seawall,  BK  Fed.  744,  31  C  S.  App.  SO,  do- 
dalon  on  motion  to  set  sslde  special  finding,  not  reviewable;  Alex- 
ander-t.  United  Statesi  67  Fed.  830,  IS  U.  a  App.  153,  City  of  Jack- 
sonTllle  r.  Smith,  78  Fed.  296,  41  U.  8.  App.  Si7,  and  Cape  Fear 
Towing,  etc.,  Oo.  t.  Pearaall,  90  Fed.  437,  61  D.  8.  App.  B26,  re- 
atBrmlng  mla. 

109  IT.  8.  S85-8B8,  27  L.  971,  UILLBR  T.  UATOR  OF  NBW  TORS. 

Karlgabla  waten  —  Commsrco. —  Power  of  Congress  to  determlno 
what  shall  be  deemed  an  obatroctlon  to  commerce  on  aaTlgable 
waters,  is  paramount  and  conclnslve;  hence.  BrooUyn  anspeiwlon 
bridge,  constmcted  nnder  authority  of  both  Federal  and  State  gov- 
i-mments.  cannot  be  deemed  a  nuisance,  even  though  It  may  lntet>- 
fere  with  navigation,  pp.  393,  894. 

Approved  In  Cardwell  v.  Bridge  Co..  IIS  V.  8.  208,  28  L.  900,  6  & 
CL  424,  holding.  In  absence  of  coagreeslonal  legislation.  State  may 
antboriae  obsimctlon  of  navigable  atream;  Uonongabela  Nav.  Oo. 
V.  United  States,  148  U.  8.  336.  87  U  471.  13  8.  Ct.  630.  apboldlng 
power  of  Congress  to  compel  removal  of  lock,  aa  an  obstruction, 
compensating  owner*;  Luzton  v.  North  Blver  Bridge  Co.,  l&S  U.  B. 
032,  38  L.  811.  14  8.  Ct  893.  holding  Congress  may  create  corporation 
10  bridge  navigable  water  between  two  Slates;  Wallamet  lron> 
Bridge  Co.  v.  Hatcb,  9  8awy.  651.  19  Fed.  3^2,  bolding  Oongi-eaa 
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may  resulatc  oavlgatloa  of  a  Btream  bj  Hpedal  act;  Decker  t.  BalU- 
moK,  etc.,  R.  R-,  30  Fed.  724,  taoIdlQE  Gonsrera  may  confer  npoD 
private  cerporadon  capacity  to  occupy  navigable  waten  for  brld^ro 
conetructlon:  United  States  v.  Keoknk,  etc..  Bridge  Co.,  45  Fed.  180, 
boldlng  aecretary  of  war  cannot  order  rebnUdlng  of  bridge  bnllt 
under  act  of  Congress;  Mortta  Bloomfidd  Mln.  Oo.  v.  United  States. 
88  Ped.  675,  59  U.  3.  App.  395,  affirming  S.  O.,  81  Fed.  24S,  opboldlng 
act  of  1893.  regulating  hydraulic  mining  In  California,  la  order  to 
prevent  obetructlon  of  Btreama;  Lumber  Co.  v.  Company.  65  N.  H. 
380,  21  AU.  1095.  13  li.  B.  A.  835,  and  n.,  holding  riparian  owner 
may  alter  channel  by  constnictlng  dams,  etc.;  generally  In  Green- 
wood V.  Town  of  Weetport.  62  Conn.  577,  53  Fed.  826.  and  Green- 
wood V.  Town  of  Westport,  S3  Conn.  592.  60  Fed.  509,  holding  town 
having  asBomed  obligation  of  opening  draw,  liable  for  negligence 
In  so  doing.  See  27  Am.  St.  Rep.  553,  extended  note  on  powers  of 
GongreBs  over  navigation. 

DlBtlngulshed  In  Commonwealth  v.  LonlsvUle  Bridge  Co.,  42  Fed. 
246,  holding  act  recognizing  bridge  aa  a  lawful  stmctare,  Inapplica- 
ble to  pm-tlon  of  street  leading  thereto;  Rhea  v.  Newport,  etc..  R. 
B..  SO  Fed.  20,  holding  State  may  regulate  bridge  across  navigable 
stream  within  State;  Brown  v.  United  States,  81  Fed.  57,  holding 
government  must  compensate  Individual  for  taking  sabmerged  land 
In  order  to  Improve  river. 

United  States. —  CongreBs  may  leave  the  ascertainment  of  the  con- 
tingency upon  which  an  act  shall  take  etFect  to  such  agencies  as  It 
may  deBlgnate,  p.  394. 

Cited  In  United  States  v.  North  Bloomfleld.  etc..  HIn.  Co..  81  Fed. 
232.  upholding  act  of  1893.  making  approval  of  debris  cominlssloD 
essential  to  prosecution  of  bydranllc  mining;  United  States  v.  Bo- 
mard.  89  Fed.  158,  upholding  act  of  lSSS-1894,  prohibiting  dumping 
refuse  in  New  York  harbor  within  limits  prescribed  by  supervisor 
thereof. 

Dtstlngnlshed  In  United  States  v.  Keoknk,  etc.  Bridge  Co.,  46 
Fed.  182,  holHllng  Congress  cannot  confer  upon  secretary  nt  war 
right  to  declare  lawfully-erected  bridges  obstructions. 

ITiLitsd  States. —  When  an  execnUve  officer  of  the  govenunent  la 
required  to  give  Information  upon  any  subject,  he  may  act  through 
hla  subordinates,  p.  391. 

Cited  In  United  States  v.  Choctaw,  etc.,  B.  R.,  S  Okl.  498.  499.  41 
Pac.  760,  holding  seerelary's  approval  not  prerequisite  to  location 
of  railroad  In  Oklahoma. 

Havlgabls  waters  Include  such  as  are  navigable  In  fact,  and 
which,  by  tbemaelves  or  their  connections,  form  a  continuous  ehan* 
oel  for  commerce  with  foreign  nations  <a  among  the  States;  a.  g^ 
■aat  rtrer.  New  Tork.  p.  886. 
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Approved  Id  Wallamet  Iron  Bridge  Co.  r.  Hatcb,  D  Sawy.  049,  860. 
19  Fed.  3»,  361,  holding  Wallamet  river.  Oregon,  a  navigable  water 
of  the  United  States;  Edgerton  v.  Ma^or,  27  Fed.  233,  holding  Harlem 
river,  Isew  York,  public  navigable  waters;  Grand  Trunk  By.  t. 
Backne,  46  Fed.  214,  reBtraluing  extension  of  dock  Into  river  bo  as  to 
abstract  navigation;  Rhea  v.  Newport,  etc.,  R.  B.,  60  Fed.  21,  hold- 
ing power  of  CongreBs  extends  to  navigable  Taters  entirely  within 
State;  Commonwealth  v.  King,  150  Mam.  225,  22  N.  E.  006,  B  L.  R. 
A.  638.  Judicially  noting  that  certain  portion  of  Connecticut  river  la 
not  wlltaln  Federal  marine  Jurisdiction;  Clark  v.  Cambrii^ge,  etc., 
imp.  Co..  46  Neb.  805,  64  N.  W.  240.  holding  navigability  a  question 
of  fact.  Irrespective  of  tides,  and  Republican  river  non-navigable: 
Concord  v.  Robertson,  66  N.  H.  S.  25  A.tl.  720.  IS  L.  R.  A.  682,  holding 
lai^e  natural  poDda  held  In  trust  by  -State  for  public  use. 

JUscellaneoaa.— Montclair  v.  New  Torb,  etc..  By.,  46  N.  J.  Bq. 
443,  18  AtJ.  244,  mieelted;  Walch  v.  New  Tork,  etc..  Bridge,  86  N.  I. 
488,  holding  trustees  of  Brooklyn  bridge  not  a  corporatloo. 

lOe  U.  S.  39S-401,  27  L.  076,  MEMPHIS  GAS  CO.  v.  SHBUBT 
COUNTY. 

Ooustltntlonal  lav. —  Imposition  of  license  tax  npon  privilege 
granted  by  charier,  e.  g..  to  sell  gas  In  municipality  for  a  term  of 
years,  la  not  au  Impairment  of  contract  created  thereby,  where  char- 
ter does  not  expressly  provide  for  exemption,  p.  400. 

Approved  In  New  Orleans,  etc.,  R.  R.  v.  New  Orieans,  143  n.  B. 
IB5.  86  L.  122,  12  S.  Ct.  407,  holding  Imposition  of  mnnlclpal  Ucean 
oD  railroad  granted  exclusive  privilege  for  term  of  yeais.  not  an 
Impairment  of  Its  contract;  Austin  v.  Gas  Co.,  6S  Tex.  187,  7  S.  W. 
203,  denyli^  power  of  city  to  exempt  from  taxation,  where  not 
specially  confnTed  by  legislature;  Wisconsin  Tel.  Co.  v.  City  of 
Osbkoah,  62  Wis.  36.  21  N.  W.  881,  bnt  denying  power  of  city  to  tax, 
there  being  an  exclusive  State  license.  In  lien  of  all  taxation;  New 
Orleans  Water  Works  ▼.  Lonlalsna  Sngu  Co.,  126  U.  8.  37,  81  L. 
614,  8  S.  Ot  701,  argoendo. 

Taxation. —  Federal  Constitution  does  not  profeas.  In  all  cases,  to 
protect  property  from  nnjnst  or  oppresalve  State  taxation,  p.  40a 

Reaffirmed  In  New  Orleans,  etc.,  R.  R.  v.  New  Orleans,  148  U.  8. 
186.  30  L.  122. 12  S.  Ct  407.  and  Chamberiala  v.  Walter,  60  Fed.  790. 
both  refusing  to  interfere  where  raOroada  wer«  taxed  upon  higher 
percentage  of  value  than  other  property. 

Taxation. —  Language  granting  exemption  from  taxation  moat  b« 
clear  and  unmistakable;  ezevnptlon  from  license  tax  wlU  not  be  Im- 
plied from  charter  granting  gas  company  privilege  of  vending  gas 
for  a  term  of  years,  p.  401. 

Bealllrmed  In  Swann  v.  State.  77  Ala.  647,  People  v.  Wabash  By., 
133  Ul.  8(.  27  N.  B.  091,  and  State  v.  Bank  of  Commerce.  85  tvan. 
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228,  31  S.  W.  SOS,  last  case,  rerlewlng  antboiitles.  Apprered  in 
Vlcksbnr»,  etc^  B.  R.  v.  DennlB,  116  TI.  8.  688,  2Q  L.  771,  8  S.  Ct  KT. 
boldlng  charter  exemption  for  tea  yean  after  completion  of  road 
does  ntrt  exempt  prior  to  completion;  Dow  v.  R^lroad.  67  N,  H.  48, 
35  Atl.  634,  holding  rellnqolebment  of  right  to  repeal  charter  must 
clearly  appear  therein;  Memphis  t.  Union,  etc..  Bank.  91  Tenn.  IKI. 
19  S.  W.  7S9,  holding  existence  of  exemption  must  be  free  from 
any  reasonable  doobt;  Memphis  v.  Mempbia  City  Bank,  91  Tenn-. 
SSO,  19  S.  W.  1046,  holding  doubt  as  to  taxability  of  ctock.  under 
charter,  resolTable  In  favor  of  State;  Memphis  v.  Home  Ina.  Co.. 
81  Temi.  562,  IB  S.  W.  1043,  exemption  of  capital  of  corporation 
doea  not  exempt  Its  stock;  Turnpike  Oases,  92  Tenn.  S72.  22  S  W. 
TB,  holding  exemptloa  from  taxation  not  included  In  grant  or 
"  rights,  powers,  and  privileges  "  of  existing  company  enjoying  ei- 
emptlon;  Railroad  r.  Harris.  99  Tena  700.  43  S.  W.  119,  boldlng 
exemption  from  ad  valorem  taxation  does  not  Include  exemptfon 
from  privilege  taxation. 

109  V.  B.  401-IOT,  27  L.  977.  QILFILLAN  V.  UNION  OAKiX  00. 
OF  PENNSYLVANIA. 

KortgagM. —  Majority  of  bondholders  of  embarrassed  cocpora- 
tlona  cannot  compel  minority  to  enter  against  their  will  Into  soy 
plan  for  settlement  and  adjustment  of  corporations'  affairs,  p.  4i». 

Approved  Id  Mather  v,  Cincinnati  Ry.,  etc.,  Co.,  3  Ohio  C.  C.  2S8. 
holding  reorganization  act,  giving  majority  creditors  right  to  deter- 
mine adjustment.  Impairment  of  contracts  of  minority. 

Dlsttngnlsbed  In  Canada  Southern  B.  Co.  v.  Gebbard.  100  U.  8. 
634,  27  L.  1023,  3  S.  Ot.  368,  boldlng  minority  of  mortgage  bondbold- 
en  may  be  inbjected  to  will  of  majority  In  reorganlilng  mortgage 
Indebtedness. 

ConstitDtlonal  law. —  Bequlrement  In  act  BUtboriElng  reorgsnlsa- 
tlon  of  embarrassed  corporation,  that  JMndholders  failing  to  dissent 
to  writing,  within  three  months,  to  agreement  proposed,  sbonld  be 
deemed  to  have  assented,  la  not  an  Impairment  of  contract  obliga- 
tions, and  Is  vaUd,  p.  404. 

01  ted  Id  dissentliv  opinion  In  Norwalk  Street  By.  Co.  Appeal.  OS 
Conn.  609,  37  AtL  lOOL  88  L.  B.  A.  805,  arguendo. 

MlsceUaneous.—  Stnrges  v.  Carter,  114  U.  8.  621.  29  L.  244,  S  S. 
Ot  1019,  cited  erroneously  to  third  syllabus  point  of  lact  caae. 

109  tr.  8.  408-421.  27  L.  979,  FAT  V.  CORDBSUAN. 

Pat«nta. —  Claims  of  Richards  reissued  patent,  1527,  for  improved 
scroll-aaw  guide  and  support,  are  not  Infringed  by  a  device  en^oj- 
ing  an  endless  band-saw  without  a  guide,  p.  414. 

Oited  In  Peoria  Target  Co.  v.  Cleveland,  etc.,  Co.,  47  Fed.  740, 
boldlng  patentee  of  combination  restricted  to  elementa  qtectOed: 
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Beec*  BnttOD.  etc.,  Hscta.  Co.  t.  Olotw,  etc.  Hach.  Co..  61  Fed.  963, 
MB,  21  U.  a  App.  244,  holding  Beece  patent  No.  240.5441,  tor  tnttton- 
bele  machine,  valid  and  Infringed. 

pRtnta;.—  Fays'  intent  Improvcinent  on  Letnroan's  Invention  of 
bsBd-saw  gnldea,  ■»  jiut  infrlnKed  b7  device  oaing  wheel  with  two 
■novel,  la  one  of  which  saw  runs  and  in  the  other  of  which  It  cui 
b*  made  to  mn  by  lateral  adjiutnient,  p.  417. 

VatMitn. —  t^ra'  patent  Improvement  In  band-sawtng  machlnee, 
hdd  Mt  Infringed  by  devices  under  consideration,  pp.  419,  420. 

Pat«it*e  of  combination,  by  specifying  any  dement  as  entering 
thnelnto,  either  directly  by  langaage  of  claim  or  by  reference  to 
deacriptlve  part  of  specification,  makes  snch  element  material  to  the 
combination,  and  courts  cannot  declare  It  immaterial,  p.  421. 

Approved  in  Sargent  v.  Hall,  etc,  Lock  Co.,  114  U.  3.  86.  20  L.  76. 
S  B.  Ot.  1063,  and  Crawford  v.  Heyeinger,  123  V.  8.  607,  SI  L.  2T4. 
8  S.  Ot  408,  bonding  patentee  bound  by  words  of  limitation  Imposed 
upon  himself  in  claim  for  combination;  Fomcock  v.  Root.  127  D.  8. 
181,  82  L.  99,  8  a.  Ot.  1249,  Fomcock's  patent  (or  honey  frames  not 
infringed  by  sabetltote  lacking  some  of  Its  essential  elements: 
Shepard  v.  Carrigan,  116  D.  S.  OOl,  29  L.  724,  6  8.  Ct.  49S.  and  Bcemer 
V.  Peddle,  132  U.  B.  S17,  S3  L.  383,  10  S.  Ot.  99.  wh«i  patentee,  oa 
rejection  of  application.  Inserts  In  speclflcation.  Ilmllatloii  for  par- 
pose  of  obtaining  patent,  be  cannot  thereafter  claim  that  It  shall 
ba  oonstmed  irrespective  thereof;  Bendy  v.  Miners'  Iron  Worka,  127 
D.  S.  VJO,  82  E..  209,  8  S.  Ot  1278.  holding  apwrlflcatton  reqnlring 
c^inder  to  have  chambers,  does  not  cover  sraootb-snrfaced  cylinder; 
Watson  V.  Cincinnati  Ry.  Co.,  132  U.  8.  16«,  33  L.  297,  10  S.  Ot  46. 
holding  Watson's  patent.  No.  203.226,  embraced  nothing  patentable: 
L«  Bne  v.  Western  Elec.  Co.,  24  Blatchf.  22,  28  Fed.  87,  holding 
device  omitting  element  ot  combination,  not  Infringement  thereof; 
Amtaelm  v.  Pinster,  24  Fed.  277.  refusing  Injonction  where  alleged 
Infringement  lacked  element  of  patented  combination:  Hoe. v.  Knap. 
27  Fed.  208.  holding  claim  for  combination  examinable  In  light  of 
xpeclflcatlons;  Thompson  v.  Gllderslceve,  S4  Fed.  4.'>.  holding  what- 
ever la  made  part  of  combination  by  words  of  claim  or  necessary 
Inference,  a  material  part  In  constmctlon  of  patent;  Rodebangb  v. 
Jackson.  87  Fed.  885.  holding  patentee,  by  specifying  any  element 
as  entering  combination,  makes  same  material;  Dickinson  v.  Parker. 
!iS  Fed.  412,  holding  snggeetlon  of  farther  combinations  not  claimed, 
a  dedication  to  public;  United  States  Axle,  Mc,  Co.  v.  Wnrster.  88 
Fed.  480.  holding  aggregation  of  parts,  omitting  element  specIAed 
by  Inventor  as  material,  no  Infringement;  Palls  Rivet  Co.  v.  Wolfe. 
40  Fed.  4T0,  holding  sobatltiited  speclllcatlons  In  combination  con- 
straable  strictly  against  patentee:  National,  etc..  Hachloe  Co.  v. 
Williams  Co.,  44  Fed.  ID-t.  12  I,.  R.  A.  110,  and  n.,  and  Lewis  r. 
Pennsylvania  Steel  Co..  T,9  Prd.  132.  17  O.  S.  App.  206.  holding  court 
Vol.  X  — 41 
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cttQDot  relieve  patentee  from  consequences  of  Klf-lmposed  llmiu- 
tloDs:  Smith  T.  Putnam.  4S  Fed.  203,  holding  nse  ot  more  or  less 
than  whole  of  Ingredients  of  combination,  not  Infringement  thereof; 
Wtaeaton  ▼.  Norton,  70  Fed.  841,  44  U.  S.  App.  118,  and  Tmman 
T.  Holmea,  87  Fed.  747,  SS  C.  8.  App.  748,  holding  effect  of  with- 
drawing orlfflnat  apeclflcatlon  aft«  rejection  of  application.  Is  to 
limit  patent  to  Bpedflc  Invention  described  In  amended  specifications; 
Bngle  Sanitary,  etc.,  Co.  r.  Elwood,  73  Fed.  4SG,  holding  claim 
omitting  essential  elements,  excludes  same  from  combination;  Mul- 
ler  T.  I-odge,  etc.,  Tool  Co..  77  Fed.  829.  47  U.  S.  App.  189,  holding 
court  cannot  sar,  when  patent  Is  for  combination,  that  any  element 
Is  Immaterial;  Griffith  t.  Shaw,  89  Fed.  8IB,  holding  claim  hy  which 
amenduMnt  Is  restricted  to  a  combination,  strictly  confined  to  spedflc 
combination  described;  Norton  t.  Jensen,  90  Fed.  422,  81  D.  8.  App, 
380.  ftfilrmlog  S.  0.,  81  Fed.  S02,  holding  limitation  and  proylsos 
Imposed  by  Inventor,  constrnable  strlcUy  against  him,  as  disclaim- 
ers; Overwel^t,  etc..  Elevator  Co.  t.  Order  of  Red  Men.  94  Fed. 
ISO,  holding  Inventor  of  first  Improvement  cannot  Invoke  doctrine 
of  eqalr&lents  to  suppress  all  other  Improvements;  ESectric  Signal 
Co.  v.  Hall  Signal  Co.,  114  U.  S.  98.  29  L.  99.  6  S.  Ct.  1078,  Hoe  v. 
Kahler,  23  Blatchf.  869,  25  Fed.  281,  and  Wirt  v.  Brown,  S2  Fed. 
286.  fti^endo. 

Fatcmta. —  Claim  to  combination,  being  restricted  to  spedfled  ele- 
ments, all  must  be  regarded  as  material,  leaving  open  only  qnesthHi 
whether  an  omitted  part  Is  supplied  by  equivalent  device  or  Instru- 
mentality, p.  421. 

Approved  In  Brown  v.  Davis.  IIS  D.  B.  249,  2B  L.  663,  6  S.  Ot  386^ 
holding  use  of  human  bond  not  an  equivalent  for  device  employed 
to  do  same  work;  De  Loriea  v.  Whitney,  83  Fed.  ffiO.  21  n.  S.  App- 
42S,  holding  comblnatloD  not  Including  all  elementa.  does  not  in- 
fringe. 

Distinguished  In  Beece  Button,  etc.,  Uach.  Co.  v.  Globe,  etc.,  Macb. 
Co.,  61  Fed.  068,  21  n.  S.  App.  244,  holding  fact  that  spedflcatiouB 
speak  of  movement  of  certain  parts  only,  wilt  not  prevent  applica- 
tion of  doctrine  of  equivalents  where  Invention  Is  broad  and  mert- 
torions. 

100  V.  S.  «!l-42e,  27  L.  984.  FBIBBLMAN  v.  PACKARD. 

lUanoTMl  erf  cansea. —  Action  against  Federal  marahal  and  Us 
bondholders,  for  alleged  Illegal  seizure  of  goods  valued  at  over  $S00, 
□nder  authority  of  writ  Issued  In  bankruptcy  proceedings.  Is  a  suit 
of  a  civil  nature,  arising  imder  a  Federal  law,  and  removable  under 
act  of  1875,  p.  424. 

Approved  In  Bachrack  v.  Norton,  133  D.  8.  838,  83  L.  377,-  10  S. 
Ot  106.  Bocb  V.  Perkins,  139  U.  S.  630,  85  L.  316,  11  8.  Ot  678,  and 
Sonnenthell  v.  Mcerlein  Brewing  Co.,  172  V.  8.  404,  19  «.  Ct  234. 
all  holding  salt  against  Federal  marshal  for  acts  doite  In  official 
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capad^,  arIsM  nnder  Fedual  laws;  McNnlta  t.  LochrldKe,  141  U. 
S.  331,  85  L.  799,  12  S.  Ot.  18,  holding  adTerae  State  Judgment,  upon 
claim  of  Fedetal  receiver,  of  Immnnlty  from  anlt,  without  leave  of 
■ppolntlDK  court,  reviewable;  Texas,  etc.,  Ry,  Co,  t.  Coi,  145  V.  S. 
603,  86  L.  832,  12  8.  Gt.  906,  and  Tennessee  v.  Ualon,  etc..  Bank. 
Ifi2  D.  S.  459,  38  L.  613,  14  S.  Ct  666  (see  dlssentlnK  opinloa  In  152 
U.  S.  468,  38  L.  Sie,  14  a.  Ot.  659),  denying  Jorladlctlon  of  Pedenl 
courts,  of  salts  as  arising  nnder  Federal  laws,  unless  same  appear 
by  plaintllTfl  statement  of  his  claim;  Grant  v.  Spokane  Nat  Bank, 
47  Fed.  673.  holding  snlt  to  control  official  ciMidnct  of  national  bank 
receiver,  arleee  under  Federal  lawe;  Jewett  v.  Wbltcomb.  60  Fed. 
417,  and  GablemsD  v.  Peona,  etc.,  Ry.,  82  Fed.  791.  holding  action 
against  receiver  appointed  bj  Federal  court,  foe  personal  Injuries 
from  employee  of  road,  arises  nnder  Federal  laws;  Hardwlck  v. 
Kpnn,  95  Ky.  5(!5.  26  S.  W.  5S&.  holding  Butt  for  damages  against 
Federal  court's  receiver,  for  improper  management  of  railroad,  re- 
movable. Irrespective  of  citizenship;  Pierce  t.  UoUlken,  TB  Fed.  19T. 
bolding  action  of  ejectment,  alleging  claim  under  patent,  and  denial 
of  validity  thereof  by  defendant,  removable;  McEee  r.  Brooks,  04 
Tex,  267.  a  similar  case;  generally  In  Arkansas  r.  Kansas,  etc..  Coal 
Oo.,  96  Fed.  355.  holding,  whether  Federal  question  is  involved  must 
be  determined  from  complaint  Itself. 

Distinguished  In  Pope  v.  Louisville,  etc..  By.,  173  U.  8.  580.  19  S. 
Ct.  502,  holding  receiver  appointed  by  Federal  court,  under  general 
e<iulty  powers.  In  case  removed  for  diverse  cttlzensblp.  not  entitled 
to  removal;  Pleraon  ».  Philips,  36  Fed.  837,  838.  denying  original 
JnrtsdlGtlon  In  suit  on  marshal's  bond,  where  amount  does  not  ex- 
ceed $900;  McKee  v.  Coffin,  66  Tex.  306.  1  8.  W.  277,  holding  mar- 
shal sued  for  Illegal  seizure,  under  attachment  not  authorizing  same, 
not  entitled  to  removal  merely  because  Federal  officer;  Henderson 
T.  Cabell.  83  Tex.  645,  19  8.  W.  289,  denying  right  of  marahal,  who 
has  obtained  dismissal  in  Federal  court,  to  remove  subsequent  Stste 
salt  on  same  cause  of  action. 

Bankruptcy. —  United  States  District  Conrt,  sitting  In  bankruptcy. 
baa  Jurisdiction  to  order  seizure  of  goods  belonging  to  bankrupt, 
although  In  possession  of  another  under  claim  of  title,  and  conflict. 
Ing  8tata  laws  will  not  be  regarded;  bence.  marebal  may  defend 
action  for  nnjustlfled  selEure  in  obedience  to  writ,  by  showing  tltla 
to  have  been  In  bankrupt,  p.  426. 

Olted  in  Id  n  Brooks,  01  Fed.  509,  upholding  bankruptcy  court* c 
Jurisdiction  of  trustees'  petition  for  reatoratlon  of  banknipfs  prop- 
orty  unlawfully  sold  on  foreclosure. 

lOB  U.  8.  43e-4Bl,  27  L.  980.  SMITH  r.  McND.^L. 

Umltation  of  actions. —  Second  action,  begun  sfter  expiration  of 
period  of  limitation,  bnt  wltbln  year  after  dismissal  of  prior  suit, 
bacauM  complaliit  tberelu  failed  to  atata  Jnrtsdlctlooal  facts  acra- 
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all.T  eilsttog,  Ib  wltbln  article  2Tfi6,  code  of  Tennesaee,  proTldlnff 
that  on  adverse  Judgment  Id  salt  besnn  In  time,  on  sronnd  not  cob- 
clDdlng  plalntJtTs  right  of  action,  he  ma^  commence  new  actton 
wltbln  one  year,  p.  481. 

Approved  In  L.  B..  etc..  Rj.  r.  Haneea,  49  Ark.  262,  4  Am.  8t  Rept 
48;  4  8.  W.  780.  holding  commencement  of  snlt  will  har  statnte,  al- 
thonsb  broni^t  In  conrt  lacking  Jurisdiction:  Pepper  t.  DonneUj, 
ST  E7.  S82,  S  8.  W.  442,  holding  burden  npon  party  pleading  former 
Judgment,  to  abow  It  to  have  bem  npon  merits. 

DMlngnlsbed  In  Hardin  r.  Casa  Oonnty,  ffi  Fed.  6G6,  where  plabt- 
tUFt  T^nntarr  allowance  of  noa-milt  was  a  rrand  on  tbe  conrt^i 
Jnrladletlon. 

im  C.  S.  4S2-440,  27  L.  968.  BAILBT  v.  DNITBD  STATES. 

United  States.—  Sole  pnrpoae  of  acta  of  1S46  and  18DS,  renderlDi 
Told  powers  of  attorney  for  receiving  payment  of  claims  against 
United  States,  nnlesa  executed  after  allowance,  wsa  to  protect  gov- 
ernment, not  parties;  hence,  payment  to  holder  of  power  of  attorney, 
executed  before  allowance  of  claim,  Is  good  aa  between  goTemmeni 
and  claimant,  p.  439. 

Cited  in  Freedroan'a  Sar.  Oo.  r.  8bepherd.  137  D.  8.  506,  606,  83 
I..  168.  8  8.  Ct.  1^S6,  holding  f  8737,  R.  3.,  prohibiting  tiaiwfa  of 
contracts  with  goTemment,  does  not  embrace  lease  of  land;  Ball 
T.  Halaell,  IGl  U.  8.  79,  82,  40  L.  624,  625,  16  S.  Ct  G&6,  holding  con- 
tract of  assignment  will  not  support  action  against  principal,  by 
attorney,  for  portion  of  sum  recovered;  Dnlaney  v.  Scudder.  M  Fed. 
6,  holding,  under  |  3727,  B.  8..  govwument  may  treat  assigned  con- 
tract as  annnlled,  or  may  recognise  assignment:  Torh  v.  Gonde,  147 
N.  Y.  *az,  42  N.  B.  193,  holding  assignment,  altbongh  unrecognised 
by  government,  good  as  between  parties;  Manning  v.  Lel^ton,  flB 
Vt.  M,  26  AtL  260,  24  L.  R.  A.  690,  and  n.,  denying  attorney's  lien 
Ml  money  recovered  before  Alabama  clalma  commleaioD.  The  fol- 
lowing are  beid  not  within  the  statate,  or  |  3737,  R.  8.:  Hobbs  r. 
McLean.  117  D.  8.  577,  29  L.  944.  6  8.  Ct  874,  contract  for  partner- 
ship with  government  contractor;  Butler  v.  Goreley.  146  U.  S.  3U, 
86  L.  986,  IS  8.  GL  88,  assignment  of  claim,  prior  to  decision  of  Ala- 
bama clalma  commlBslon,  to  assignee  In  insolvenc;:  Dexter  v.  Meigs, 
47  N.  J.  Bg.  495,  21  AtL  116,  upholding  assignment  of  part  Interact 
In  Indian  claim  against  United  States;  Price  v.  Forrest,  173  U.  8. 
433,  19  8.  Ot  43&  affirming  3.  0.,  Ci2  N.  J.  Eq.  28,  SO,  29  Atl.  220.  221. 
assignment  of  established  claim,  to  receiver,  by  order  of  State  court; 
MllUken  V.  Barrow.  05  Fed.  891.  892.  893.  assignment  of  Cntore  sngu 
bountlw,  to  mortgagee,  by  mortgagor  of  plantation;  Jemegan  v. 
OvboTU,  156  Mass.  210,  29  N.  B.  621,  assignment  of  Intereat  In  aU^ 
and  voyage,  including  claims  against  United  States,  to  part  owbh. 
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100  U.  8.  440-445.  2T  L.  880,  JACKSON  -r.  HOBT. 

KlaM  ukd  mUunlm.—  Act  of  1866  Rod  sitbKqDeat  «cla,  bidndlDS 
that  oC  18)2,  fftr*  sanction  of  law  to  mlnera'  rnlea  1>  mlnlDg  dis- 
tricts, p.  443. 

Approved  In  Glacier  Bfln.  Oo.  v.  WUIls.  127  D.  &  482,  82  L.  17B,  8 
B.  Ot  1217,  taoldlng  locations  on  pnbUc  lands,  made  prior  to  paBBage 
of  mineral  law,  (oTemed  tiy  local  roles  and  customs;  Rloo  Aapen. 
etc,  Mln.  Oo.  T.  Enterprfae  Uln.  Co.,  58  Fed.  824.  boldlng  location 
of  mlnlnf  tnnnel,  under  R.  B.,  |  2323.  learee  lengtb  thereof  to  be 
determined  by  local  remlatlons.  IrreflpectlTe  of  length  of  surface 
location;  dlssentlos  opinion  In  Ulnln^  Oo.  t.  Minlnc  Oo.,  6  Utah,  81. 
11  Pac  BS8,  sTfoendo. 

W&M  and  minarala. —  Where  expenditures  are  reqnlred  for  d^ 
velopment  of  a  mine  apon  which  sereral  claims  hsTo  been  located, 
exceeding  value  of  a  single  claim,  and  without  which  claim  could 
not  be  aucceaifnllT  worked,  law  IB.  8.,  f  2324)  pennlla  expenditure 
required  by  statute,  for  derdopment  of  an  the  claims  held  In  com- 
mon, to  be  made  on  any  one  thereof,  p.  44S. 

Approved  In  Chambers  t.  Harrington,  111  U.  B.  8S4,  28  L.  4H,  4 
8.  Ct  480.  Book  T.  Justice  Mln.  Co.,  68  Fed.  117,  Justice  Min.  Oo.  r. 
Barclay,  82  Fed.  S80,  and  BHwIe  v.  Oarmlckad,  8  N.  Mex.  174,  42 
Pac  87,  holding  work  on  one  of  several  claims  held  In  common, 
equal  to  amount  required  on  all,  suSclent:  fitrasbnrger  v.  Beedier, 
20  MonL  UU,  40  Pac  748.  holding  work  done  to  develop  claim,  com- 
pliance wltti  law  requiring  annual  repreaentatlon  wtffk,  altboogk 
done  without  Umlts  of  claim. 

ICinea  and  minerals. —  R.  8.,  I  2824,  allowing  work  ta  be  dona  or 
expenditure  made  on  one  of  several  dalms  held  In  cammon.  In  plaaa 
tf  reqnlred  expenditure  on  each  claim  separately,  doea  not  ^pty 
to  eases  where  several  claims  are  held  In  cammon  and  aO  expeadl- 
torsa  an  made  for  development  of  one,  wlthoot  reference  to  otban; 
e.  g.,  expenditure  on  flume  passing  over  adlolnlag  land  and  dnmplBg 
waste  tbereoa  la  not  expenditure  on  latter,  p.  44S. 

Aivroved  In  Morgan  v.  TlUottson.  78  Cat  tS2I,  IS  Pac  80,  holding 
failure  of  placeivclalm  locator  to  perform  annual  work  nqnlred  by 
f  2824,  R.  8.,  renders  claim  subject  to  relocation:  Anthony  v.  JOloon. 
88  Oal.  801,  23  Pac  421,  holding  complaint  In  action  to  determine 
adverse  rights  to  claims  must  allege  performance  of  statutoir 
anaount  of  work;  generally  lo  O'BelUy  v.  Campbell,  Iltt  D.  fi.  428. 
29  L.  670.  6  8.  Ct.  424,  and  Honaker  v.  Uardn,  11  Hont  06,  27  Pac 
308,  boldlng  development  by  working,  condition  of  coatlnned  poe- 
see^n  of  claims  on  public  lands:  Carney  v.  Arlsoua,  etc.,  Mlu.  Co, 
65  Cat  40.  2  Pac  735,  and  Sweet  v.  Webber,  7  Colo.  447.  448,  4  Pac 
'54,  both  holding  provisions  of  1 2324,  B.  8^  refer  to  both  lode  and 
placer  claims. 
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DiRtlDgnlBhed  in  De  Noon  t.  Uorrlwm,  S3  Cal.  160,  ZS  Pse.  3TQ, 
holding  qnestloi)  of  irbetber  wm-k  was  iDtended  for  ben^n  of  botk 
elalma,  one  for  Jott. 

UlnM  and  mlnarala. —  Wbere  nettber  party  to  anlt,  onder  R.  8„ 
I  2326,  to  determine  adverse  claim  to  mining  locations,  slions  com- 
pliance witb  requirements  aa  to  work  to  be  done  on  claim,  Jmr 
■bould  be  Instmcted  to  find  against  both,  p.  415. 

Approved  In  Silver  Mln.  Co.  v.  Brown.  10  8aw7-  240,  21  Fed.  16S, 
and  ijithony  v.  JUlson,  83  OaL  300,  23  Pac  420,  bolding  each  part; 
moat  establlsb  claim  against  government  as  well  as  against  ad- 
TcrBary;  Strasbarger  v.  Beecber,  44  Fed.  214,  and  Burlce  t.  Bunker 
HUl.  etc^  Mln.  Oo.,  46  Fed.  647,  bolding.  In  action  to  determine  ad- 
verse claims  to  mining  locations.  United  States  la  sobstantlall;  a 
party,  and  entitled  to  removal  to  Federal  court;  Sbostaone  Mln.  Co. 
V.  Butter,  87  Fed.  802.  SO  0.  S.  App.  543  (see  dissenting  opinion  In 
87  Fed.  810,  59  U.  S.  App.  6C4),  bolding  suit  to  determine  adverse 
claims  to  mineral  locations,  one  arising  under  United  States  laws, 
and  within  Federal  court's  Jurisdiction;  Rosentbal  v.  Ives,  2  Idaho, 
248,  12  Pac.  906,  holding  one  party  must  show  clearly,  aa  against 
gOTemment.  right  to  patent  for  disputed  ground,  before  either  can 
prevail;  Lalande  v.  McDonald,  2  Idaho.  289.  bolding  non-suit  prop- 
erly granted  where,  In  action  to  recover  specific  real  property,  under 
B.  S.,  i  2326,  there  was  no  evidence  for  Jury;  Iba  v.  Central  Assn.. 
S  Wyo.  360.  40  Pac.  528,  boldine  Judgment  in  action  to  determine  ad- 
rerse  claims  to  mineral  locations,  must  show  which  party  Is,  or  that 
neither  Is,  entitled  thereto. 

r  L.  M2,  ODNNINOHAM  V.  HA4X>N,  BTa.  R. 

States. —  OousMtntlonal  provision  that  Btatee  may  sue  one  anotber 
Id  Supreme  Court  does  not  enable  State  whose  citizens  own  obliga- 
tions of  anotber  State  to  take  transfer  thereof  and  sue  defaulting 
State  In  Supreme  Court,  p.  4S0. 

States. —  Neither  a  State  nor  the  United  States  can  be  sued  aa 
defendant  In  any  court  in  this  conntry  without  their  consent,  except 
In  limited  class  of  cases  in  which  a  State  may  be  made  a  party  la 
Supreme  Court  by  virtue  of  original  Jurisdiction  conferred  thereon 
by  Constltutlou;  hence,  courts  wlU  refuse  to  take  Jurisdiction  wbere 
a  State  is  an  Indispensable  party,  p.  451. 

Approved  In  Hans  v.  Louisiana,  134  U.  S.  17,  33  I<.  848,  10  S.  Ct. 
COS,  holding  State  cannot  be  sued  In  Circuit  Court  by  one  of  Ita 
cldzcns:  Stanley  v.  Schwalby,  147  U.  S.  S18,  37  L.  263,  13  S.  Ct.  423, 
denying  distinction  between  suits  against  goTemment  directly,  and 
against  Its  property;  Beiljnap  v.  Schlld,  161  U.  8.  IS,  20,  40  L.  602,  18 
B.  Ct  446,  447,  affirming  principle;  Brown  v.  Unlvsrsltj  of  B.  I..  56 
Fed.  58,  denying  Federal  Jnrtsdictlon  to  determine  rights  of  conflict- 
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Inc  dalm«iit«  to  fund  granted  to  SUte  to  be  adtnIntBter«d  tberefaT! 
Water-Power  Oo.  t.  Electric  Co..  «  8.  a  166.  20  8.  B.  1006,  hoWlnj 
State  lndlai>ensal>le  party  to  anlt  to  enjoin  u«  of  water  by  State's 
leuee  of  canaj;  dissenting  opinion  In  Lowt;  t.  Thompson.  2E  8.  C. 
433,  1  8.  H.  IBS,  majorltr  opinion  below;  Mehlln  r.  Ice.  66  Ped.  16, 
12  U.  8.  App.  300,  and  In  re  Comlngore,  Be  Fed.  562,  arpiendo.  8e« 
also  citations  nndw  last  srllabna,  Infra. 

Statea. —  Notwltbstandlng  rule  that  States  cannot  be  saed,  coorta 
ttava  maintained  their  Jorlsdletlon  In  the  following  classes  of  cases, 
where  Intereata  of  Statea  bare  been  InvolTed:  (1)  Where  property 
of  State  or  In  whlcb  State  Is  Intereeted  comes  before  court  and  ub- 
der  Its  control,  wlthoct  being  forcibly  taken  from  State,  Id  which 
case  court  will  proceed  to  discharge  Its  dot;  In  regard  thereto;  <3) 
where  Individual  Is  sued  In  tort,  and  alleges  orders  of  goTcmment 
as  defense;  (8)  where  law  has  Imposed  upon  officer  a  well-defined 
ministerial  duty  in  regard  to  a  specific  matter,  not  affecting  general 
fnnctlons  of  goremment.  bat  In  performance  of  whlcb  Indlvldnala 
have  dl8t]nt.-t  Interest,  enforceable  ti7  Judicial  procees,  such  aa  mas' 
damns,  pp.  4S2--4fiD. 

Olted  and  .principle  applied  In  Fennoyer  t.  UcConnanghy.  140  D. 
S.  14,  86  L.  367.  11  S.  CL  708,  dlscnsslng  cases  In  wblch  enlto  may 
be  brought  against  State  officers;  Eeagan  r.  Farmers'  Loan,  etc.,  Co., 
1A4  U.  8.  891,  88  L.  1021,  14  8.  Ot  1032.  holding  fact  that  offlc^v, 
going  beyond  their  powers,  assume  to  act  under  valid  law.  will  no* 
oust  courts  of  Jnrladlctlon  to  restrain;  Belknap  t.  Scblld,  161  U.  8. 
19,  40  L.  80S,  16  8.  Ot  448,  holding  government  officers,  acting  under 
orden,  personally  liable  for  Infringement  of  patent;  Tlndal  t.  Wee- 
ley,  167  U.  &  21B.  42  L.  142,  17  B.  Ot.  776,  holding  Indlvldoal  sued 
for  tort  mnat  show  that  his  anthorlty  sufficed  to  protect  him;  UcCon* 
nanghy  t.  Pennoyer,  14  Sawy.  688.  43  Fed.  ISO,  holding  anlt  against 
defendants  claiming,  bat  without  authority,  to  i^ct  aa  authorized 
ageata  of  State,  maintainable:  Parsons  t.  Uarye.  2S  Fed.  117,  119, 
enjoining  State  auditor  from  refusing  to  recelre  State  coupons  to 
payment  of  taxes;  Head  t.  Porter,  48  Fed.  486.  48S.  holding  govern- 
ment officer  In  charge  ot  armory  may  be  sued  (er  Infringement  ot 
patent;  President  etc.,  of  Tale  College  t.  Sanger,  SSt  Fed.  181.  en- 
joining State  treaaurer  from  threatened  division  of  Income  guaran- 
teed to  plalntlflF;  Western  Union  Tel.  Co.  v.  Henderson.  US  Fed.  694. 
tmldlng  suit  maintainable  to  enjoin  officer  from  proceeding  nnder 
nnconstltntloQal  act:  HcWtaorter  r.  Pensacola  etc.,  R.  R.,  24  Fla. 
467.  12  Am.  Bt  Bep.  228.  0  8o.  134,  2  L.  R.  A.  608.  solt  to  enjoin 
railroad  commissioners  from  promulgating  certain  rates;  Cuban  S. 
fl.  Co.  T.  PHipatrick,  86  Fed.  68,  enjoining  municipal  officers  from 
making  arrests  under  nnconstitutloDBl  statute;  dissenting  opinions 
la  Stonier  t.  Scbwalby.  147  D.  8.  628,  37  L.  MS,  IS  8.  Ot  424,  ma- 
Jorlty  opinion,  supra:  Robertson  v.  Smith,  109  Ind.  100,  10  N.  E.  603. 
majority  holding  claimant  for  lieutenant-governorship  cannot  mal» 
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tain  qno  wuranto,  «xc1iislTe  power  beinc  tn  uaemUjr;  Lowry  r. 
ThompBon.  2B  S.  0.  481,  1  &  B,  162.  majority  opinion  bdow. 

tHitlngnlsbed  in  Lowry  t.  Thompeon.  !9  S.  G.  422,  tfS,  1  8.  ■. 
14B,  146.  hoUlDS  actton  agatnat  ilaklnE;  fnad  commlasfon  to  recorer 
deed  Borreptttlonaly  taken,  not  witbln  exception. 

Stmtaa. —  Bule  that  State  cannot  be  Boed  wltbont  lO  consott,  can- 
not be  evaded  by  snlnc  Btate  offlcera  IndlTlduallj.  where  State  ia 
real  party  at  interest;  hence,  second  mortgase  bondhaldeia  oumot 
maintain  action  of  toredoeure  against  railroad  sold  to  State  nader 
forecloanre  ot  Bret  mortfase.  making  governor  thereof  a  partj,  p. 
4B7. 

Approved  In  Pennoyer  v.  UcConnaaghr.  140  D.  B.  10,  16,  afi  L. 
MO.  367.  11  8.  Ot  701.  704.  holding  afflnnatlTe  relief  not  giaDtable 
sgalnat  State  officer  by  ordering  performance  of  acta  forbidden  by 
State  law,  although  nnconetltutlonal:  Belknap  v.  Schlld.  161  TJ.  S. 
21.  40  L.  608,  16  8.  Ot  447,  holding  proceedings  cannot  be  brangbt 
agalnat  government  offlcera  to  restrain  use  of  government  propnty; 
Peck  r.  State,  187  N.  T.  876.  83  Am.  St  Eep.  73».  3S  N.  B.  818. 
holding  Judgment  against  State  asylum  directors,  not  res  adjndlcata 
as  to  State;  Lowr?  v.  Thompson.  25  S.  C  420.  t  8.  B..144,  holding 
action  In  form  against  officer,  not  maintainable  If  In  fact  agalnat 
State;  Water-Power  Oo.  v.  Electric  Oo..  43  8.  0.  168,  20  S.  H.  lOOT. 
holding  fac''  that  State  Is  not  named  as  party  to  record,  not  concln- 
■Ivei  Bates  v.  Taylor,  87  Tenn.  330,  11  S.  W.  ^  3  L.  B.  A.  81S,  and 
Q.,  denying  Jitrtgdlctlon  over  bill  to  compel  governor  to  laaoe  election 
cerdflcate  to  one  person,  and  to  enjoin  him  from  Isaalng  n  to  another. 
The  following  citing  cases,  relying  npon  the  principal  case,  hold  th« 
reepectlve  actions  salts  sgalnst  States,  and  deny  Jurisdlcthm  on 
that  acconnt:  Hagood  t.  Southern.  117  U.  S.  60.  70.  2d  L.  811,  6 
S.  Ot  616.  617,  suit  against  State  ofDcers,  to  enforce  pefformance  of 
State's  contract;  In  re  Ayars,  123  D.  a  480,  31  L.  224.  8  S.  Ot  174 
(see  dissenting  opinion  In  128  U.  S.  SIO,  31  L.  231.  8  S.  Ot.  ia5>.  bQl 
to  enjoin  State  offlcen  from  snlng  delinquent  taxpayers,  who  had 
tendered  State  coupons;  Cbrlsttan  v.  Atlantic,  etc..  B.  R..  133  U.  S. 
244,  33  L.  693.  10  S.  CL  263.  suit  praying  to  have  complalnanfa 
bonds  declared  a  Hen  on  stock  owned  by  State;  North  Carolina  ▼. 
Temple,  134  U.  S.  30.  33  L.  8S2.  10  S.  Ot  Bll.  snit  agalaat  auditor 
to  compel  levy  of  special  tax  for  benefit  of  bondbolden;  New  Toric 
Qnaranty  Co.  v.  Steele,  184  U.  S.  232,  33  U  882.  10  S.  Gt  512,  suit 
gainst  State  andltor  to  compel  him  to  raise  a  tax;  Manchester  Fire 
Ins.  Go.  v.  Herrlott,  91  Fed.  714,  suit  by  foreign  insurance  companies 
to  restrain  State  officers  from  enforcing  law  requiring  payment  to 
State  of  percenlage  of  premlnms.  The  following  are  held  not  to 
be  suits  against  States:  Polndexter  v.  Oreenbow.  114  U.  S.  287,  29 
L.  191,  5  S.  Ot.  912.  suit  by  taxpayer,  against  collector  who,  after 
refusal  to  receive  State  coupons  for  taxes,  levies  on  plalntHTs  prop- 
aetj;  Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154  D.  S.  388.  38  L.  1020, 
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14  S.  OL  1061,  iolt  to  enjoin  BUt«  raUrosd  commlarion  from  en- 
fonHns  imtea;  Tindal  ▼.  Wesle;,  187  n.  S.  220,  221,  42  L.  Itf,  14S, 
IT  S.  Ct  Tn,  177,  BDlt  to  recover  poweaalon  ol  real  property,  agelnal 
IndlTldnft]  asBerUns  that  bis  poaaeeslon  Is  on  behalf  of  State;  Tncti- 
man  t.  Welcb,  42  Fed.  550,  ndt  to  reetratn  countj  attorney  from 
Instltndng  contempt  proceenUnKS  against  Tlotator  of  Injunction 
Bgalnrt  sale  of  Uqnor  tai  original  packegee;  Qregg  v.  Sanf«rd.  6B 
Ped.  196,  28  D.  8.  App.  81S,  salt  against  Btate  anditor,  to  reetraln 
lerr  oC  tax  nnantborlzed  bj  law;  HlUs  r.  Green,  67  Fed.  824,  snlt 
against  State  anperrlsor  of  registration,  to  enjoin  carrying  ont  pro- 
visions of  alleged  noeonstltntlona!  reglatrntEon  act;  Western  Union 
TeL  Co.  T.  Henderson,  68  Fed.  SOT.  snlt  against  auditor  to  restrain 
bim  from  certifying  ralnatlona  of  property  for  taxation,  on  gronnd 
that  act  la  nnconstltntlonal;  Metropolitan  Life  Ins.  Oo.  t.  M'Nall. 

81  Fed.  892,  snlt  by  foreign  Insurance  company  to  enjoin  Stato 
superintendent  from  revoking  Us  license:  Unt.  L.  Ina.  Co.  v.  Boyle. 

82  Fed.  710,  action  to  compel  snperlntendent  of  Insurance  to  Isane 
certificate;  Bowell  v.  UlHer.  91  Fed.  ISS,  B2  V.  S.  App.  27,  tnlt  to 
enjoin  publication  of  edition  of  State  laws,  by  parties  acting  aa 
agents  of  State;  McWborter  v.  Pensacola,  etc..  B.  B.,  24  Fla.  461, 
462,  12  Am.  St  Rep.  223.  224,  8  Bo.  181,  182,  2  L.  B.  A.  COS,  mlt 
BgalDSt  railroad  commlttstoners,  to  enjoin  promulgation  of  ratea; 
Butler  V.  Bllerbee,  44  8.  C.  2S1,  22  8.  B.  420.  action  against  treaaurar 
to  enjoin  payment  of  regtatratlon  officer's  warrants;  Dntted  Statea 
V.  Schvralby,  8  Tex.  Olr.  App.  382,  20  B.  W.  02,  trespass  to  try  title 
to  land  occupied  by  fort,  against  individuals  In  command;  dissenting 
opinions  In  Lowry  v.  Tbompson.  26  8.  G.  482.  1  8.  B.  ISS,  majority 
opinion,  anpra;  Head  v.  Porter.  48  Fed.  483,  and  GonsoUdated  Water 
Oo.  ▼.  Otty  of  San  Diego.  9S  Fed.  851.  arguendo.  Bee  alao  ettatlMW 
under  eeeond  tyUabna. 

100  V.  S.  468-477,  27  L.  1000,  LBROUX  v.  HUDBON. 

Unitod  BtatM  ntarahala — Oonrta. —  Federal  marsbal.  acting 
under  warrant  merely  ordering  bim  to  eelse  property  of  bankrupt, 
must  determine  for  himself  vrhether  goods  are  liable  to  selaure,  and 
may  be  sued  In  any  court  of  competent  Jurisdiction,  for  erroneooa 
selanre;  bence,  marabal  cannot  maintain  salt  In  Federal  court  t» 
enjoin  prosecution  of  action  of  trespass  In  Btate  court,  where  par- 
ties to  anlt  In  equity  are  co-cltlsens,  p.  477. 

Cited  Id  Schott  v.  Hudson.  100  V.  S.  478,  27  L.  1008.  8  S.  Ot  819,  aa 
Identical  caae;  Woolner  v.  Spalding,  eo  Hiss.  210,  8  So.  SS4,  argneodih 

100  U.  &  477-178,  27  h.  lOOB,  eOHOTT  v.  HUDBOH. 
•aa  nte  to  preeadlng  caaa. 
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100  U.  S.  478-486.  27  L.  1003,  RANDALL  T.  BALTIMORE,  BTTC, 

E.  H.  CO. 
'    niaJ. —  Whea  evidence,   wltb  all   Inferences,   te  inEoffldeiit  to 
■upport  Tardlct  for  plalntlfF,  so  that  such  verdict.  If  rendered,  muit 
be  set  aalde,  court  may  direct  verdict  for  defendant,  p.  482. 

The  foUowlng  citing  cases  rely  upon  tbe  rule,  and  decide  In  ac- 
cordance therewith;  Moores  v.  Citizens,  etc.  Bank  of  Plqoa,  111 
D.  S.  170.  28  L.  390,  4  S.  Ot.  362.  Schofl^d  t.  Cblcago.  etc.,  Ry.  Co.. 
114  V.  8.  619,  29  L.  225,  B  S.  Ct.  1127,  Hlgelns  v.  McCrea,  116  n.  S. 
6S3,  29  U  TtiS,  «  a  Ct.  663,  MarehaU  v.  Habbard.  117  U.  8.  419,  29 
L-  820,  8  fi.  Ct  806.  Goodlett  v.  LoulavUIe  E.  E.,  122  U.  S.  411.  30 
L.  1234,  7  8.  Ct  1260,  Bagley  t.  Cleveland  Boiling,  etc..  Co.,  22 
BUtchf.  842,  21  Fed.  160,  Newport  News,  etc.,  Co.  t.  Howe,  52  Fed. 
865.  6  U.  S.  App.  172,  Franklin  Brass  Co.  t.  PhtBnix  Aasnr.  Co..  66 
Fed.  776,  26  U.  S.  App.  119,  Deavera  t.  Spencer,  70  Fed.  481,  26 
D.  8.  App.  411.  SuUlvan  t.  Colby,  71  Fed.  466,  34  D.  8.  App.  432. 
Trarellera'  Ins.  Co.  v.  Seldeu.  78  Fed.  287,  42  V.  8.  App.  253,  Smytb 
T.  New  Orleans,  etc,  Banking  Co..  93  Fed.  927,  Cruswell  t.  Wilming- 
ton, fixe.,  H.  B.  Co..  —  Del.  — ,  ^3  Atl.  633,  Simmons  t.  Chicago,  etc.,. 
B.  R.  Co..  11(1  111.  340,  and  Gregory  t.  Cleveland,  etc.,  B.  B.  Co., 
IVl  ind.  389,  14  N.  B.  229. 

Tbe  following  citing  cases  apply  tbe  converse  of  the  mle:  Hc- 
Keever  v.  Hotuestake  Mln.  Co.,  10  8.  Dah.  602,  74  N.  W.  1063,  hold- 
ing verdict  abonld  not  be  directed  where  dlSerent  minds  might 
draw  different  Inferences  from  evidence:  Beatty  v.  Mnt  Beserve 
Fond  life  Assn.,  75  Fed.  6S,  44  U.  S.  App.  527,  Fhcenls  Aseur.  Co,  v, 
Lucker,  77  Fed.  ^46.  42  D.  S.  App.  Ill,  Travellers'  Ins.  Co.  v.  Ran- 
dolph, 78  Fed.  760,  47  U.  S.  App.  260,  Texas,  etc,  By.  Co.  v.  Gentry. 
163  U.  S.  366,  41  L.  192.  16  8.  Ct.  1108.  and  United  States  v.  Onmm. 
9  N.  Uex.  616,  58  Pac.  399.  and  And^-Bon  v.  North,  etc.,  Lnmber 
Co.,  21  Or.  287,  2S  Pac  7,  all  holding  case  Bbontd  not  be  taken  from 
Jury,  nnless  evidence  and  reasonable  Inferences  therefrom  are  In- 
sufflclent  to  support  verdict;  Offntt  v.  Colnmblan  Blxposltion,  175  ni. 
474,  61  N.  E.  651,  holding  case  Improperly  taken  from  Jnry. 

Approved  also  In  Ferguson  v.  Arthur,  117  U.  S.  490.  29  h.  982,  6 
6.  Ot  865,  holding  verdict  properly  directed  Id  absence  of  questions 
of  fact;  Louisville,  etc..  R.  R.  Co.  v.  Woodson,  134  D.  8.  621.  33  L. 
1035.  10  S.  Ct  630,  sustaining  Tennessee  statute  providing  that  not 
more  than  two  new  trials  be  granted;  Bunt  v.  Sierra  Bntte,  etc., 
Mln.  Co.,  138  n.  S.  iSS,  34  L.  1032,  11  S.  Ct  464,  where  miner  volim- 
tarlly  sat  down  to  rest  under  dangerous  roof  of  tunnel;  Southern 
Pacific  Co.  V.  Seley,  162  D.  S.  156.  38  L.  396,  14  S.  Ct  533.  reversing 
for  tiTTOT  tn  refusing  to  direct  verdict,  where  plaintiff  was  gnlltr 
of  contributory  negligence;  Sparf  v.  United  State»<,  156  TI.  8.  100, 
39  L.  360.  15  8.  Ct  292,  upholding  Instruction  that  Jnry  must  either 
convict  accused  of  murder  or  acquit  him;  Oelbermann  v.  Merrltt.  t£Z 
Btatcbf.  42,  19  Fed.  409,  holding  exceptions  to  refusal  to  direct  ver- 
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ilct,  brlBf  up  qoestloiiB  of  KdmlsBlbUltr  of  erldeoce;  An  r.  New 
York,  etc.,  R.  B.  Co^  20  Fed.  S3,  boldJnc  verdict  may  be  directed  for 
plaintiff,  wbere  proof  wonid  not  rostaio  coDtrarr  verdict;  ClndDnatl, 
etc.,  E7.  Co.  T.  Heater,  GO  Fed.  T28,  6  U.  S.  App.  86,  holding  mottOD 
to  direct  verdict  riglitly  made  at  close  of  evidence;  Nortbern  Pac.  B. 
Oo.  T.  SnlUTan,  6S  Fed.  222,  10  0.  S.  App.  4T3,  suatalnlag  cbarge 
tbat  nnnecessarr  blowing  of  whistle  near  horses,  was  DccHgence; 
Hinds  r.  Keith.  ST  Fed.  15.  13  U.  S.  App.  222,  refualng  rerereal  for 
erroneous  charges,  where  whole  evidence  was  Inaufflclent  to  sup- 
port a  verdict;  Northwestern  Fuel  Co.  v.  Danleleon,  67  Fed.  920,  12 
D.  S.  App.  688,  holding  court  may  Instmct  Jar;,  as  to  negligence, 
where  facta  are  nndlspnted:  Tucker  v.  Baltimore,  etc..  By.,  BO  Fed, 
066,  8  U.  8.  App.  401,  where  licensee  walked  on  track  Instead  of  on 
path;  Kansas  City  Ft.  etc.,  Co.  v.  Klrksey,  60  Fed.  1002,  22  D.  8. 
App.  04,  Msbns  v.  Becker,  46  N.  J.  L.  41,  and  Candelaria  v.  Atchl- 
aon,  etc,  R.  B.,  6  N.  Mex.  284.  27  Pac.  608,  where  trespasser  was 
Injured  bj  train  which  defendants'  employees  were  ordinarily  dili- 
gent In  attempting  to  stop;  Southern  Pac.  Ca  v.  Johnson,  60  Fed. 
666,  44  n.  S.  App.  1,  holding  evidence  Insnffldent  to  establish  negli- 
gence; Ht  Adams,  etc..  Inclined  By.  Co.  v.  Lowery,  74  Fed.  477,  48 
V.  8.  App.  406,  distinguish  tng  between  discretion  to  set  aside  verdict 
and  obligation  to  direct  verdict;  Texas,  etc..  By.  Co.  v.  Bason,  02 
Fed.  563,  holding  refusal  to  direct  verdict  snblect  to  review,  evi- 
dence being  before  appellate  court;  Bartdott  v.  International  Bank, 
110  lU.  270,  0  N.  B.  809,  holding  defendant  may  move  to  exclnde 
entire  evidence^  or  to  direct  verdict,  where  plaintiff  falls  to  prodnce 
any  essential  evidence:  Wabash,  etc.,  Pacific  By.  Co.  v.  Locke,  112 
Ind.  422,  2  Am.  St  Bep.  207,  14  N.  E.  800,  holding  evidence  mnst 
affirmatively  establish  drcnmstances  from  which  Inference  of  negli- 
gence falriy  arlsea;  Clark  v.  Jenkins,  162  Mass.  308,  S8  N.  II.  074. 
holding  conrt  may  set  aside  verdict  as  contrary  to  evidence,  thongb 
motira  to  direct  was  denied;  Thompson  v.  Pioneer-Press  Oo.,  87 
Hlnn.  288,  38  N.  W.  861,  holding  evidence  of  plaintiff  so  onreaaon- 
lUe  as  to  justify  conrt  In  directing  for  defendant;  Lots  v.  Atlantic; 
etc..  By.  Co.,  6  N.  Mex.  BOl,  80  Pac.  014.  16  L.  B.  A.  824.  and  n., 
wliere  accident  was  result  of  Joint  negligence  of  decedent's  fellow 
servant  and  employer;  Pool  v.  Southern  Pac.  Co.,  —  Utah,  —,  68 
Pac.  S33,  holding  exceptions  to  Instmctloos  as  to  fellow  servants 
Immaterial,  where  court  Is  Justllled  In  InBtmctlng  for  plaintiff;  Wool- 
wine  V.  Chesapeake,  etc.,  By.  Co.,  SS  W.  Va.  840.  32  Am.  St.  Bep. 
868.  16  S.  B.  84,  18  L.  R.  A.  276,  where  plalutira  IntesUte  was 
kilted  while  in  telegraph  office  as  a  voluntary  visitor:  Chicago,  etc- 
By.  Co.  V.  Snyder.  12S  111.  668,  21  N.  D.  621,  holding  case  should  nevw 
be  withdrawn  from  Jury,  unless  testimony  t>e  so  condnslve  as  to 
compel  court  to  set  aside  verdict  In  opposition  thereto;  Hack  v.  Chi- 
cago City  Ky.  Co..  173  lU.  291.  60  N.  B.  668,  44  L.  B.  A.  128,  holding 
criterion  Is  "  would  court  be  obliged  Co  set  aside  verdict  for  plain* 
tiff; "  Metropolitan  B.  R.  Co.  v.  Uoore,  121  D.  a.  670,  80  L.  1026,  7 
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S.  Ct  ISM,  generaltr:  dJBsentlnf  opinions  In  Bontbera  Pac.  Co.  t. 
Bnrhe,  60  Ped.  708,  710,  23  D.  S.  App.  1,  majority  holdlnc  case  prop- 
erly nibmltted  to  Jnry;  Pattoo  t.  Soatliern  Hj.  Co.,  82  Fed.  965,  42 
tr.  8.  App.  Q67,  majority  holding  evidence  warranted  conrt  In  giTlDf 
caae  to  jury.    See  SO  Am.  Bep.  6Se,  note. 

Otted.  bat  appllcatton  refased,  tn  Keyea  ▼.  Grant.  118  U.  8.  S8,  30 
L.  C8,  6  S.  Ot  980,  holding  question  ot  whether  macbtne  reqnlred 
Invention  for  Jnry.  where  experts  differed;  Kane  r.  Northern,  etc 
I^.,  128  n.  3.  94,  S2  L.  841,  B  B.  Ot.  IT,  hotdlnc,  whether  It  was 
contributory  neKllKence  for  brakeman  to  remain  on  Injured  car, 
ahonld  be  left  to  Jnry.  Diatlnguiahed  In  Hayes  r.  Michigan  Cent  R. 
R.  Co..  Ill  U.  8.  242,  28  li.  415.  4  3.  Ot  S7S,  holding  evidence  did  not 
JoHtlfy  dIre«tl0D  ot  verdict;  Bnylts  v.  Travellers'  Ina.  vo.,  US  TT.  8. 
320.  28  L.  890.  5  8.  Ot  490,  holding  coart  cannot  pass  npon  effect  of 
evidence,  find  facts,  and  render  Judgment  thereon;  Boss  v.  Texas, 
etc..  By.  Co.,  44  Fed.  44,  refusing  to  set  aside  verdict  as  ezceselre, 
paastoD,  etc.,  not  being  shown;  Joyce  v.  Charleaton  Ice  Ufg.  Co., 
60  Fed.  374,  where  evidence  as  to  material  facts  was  confilcUng;  New 
Tork,  etc.,  Co.  r.  Anderson,  60  Fed.  464.  1  U.  8.  App.  ITS,  holdl&t 
evidence  JOBtlfled  relnsal  to  direct;  Dwyer  v.  St.  Ixtaio,  etc..  By., 
S2  Fed  88,  holding  Federal  coarta  sot  bound  by  8tate  law  respect- 
ing dnty  to  direct  special  findings;  Zopfl  v.  Postal  TeL  Cable  Co.. 
«0  Fed.  991,  22  U.  8.  App.  136,  where  It  was  nncertaln  whether  ds- 
fendant's  obstmctlon  caused  plaintiff's  fall;  Mt  Adams,  etc,  In- 
cUned  By.  v.  Lowry.  74  Fed.  474,  475,  43  D.  8.  App.  408,  holding 
whether  court  wonld  grant  new  tHal,  not  proper  teat  of  whether  It 
should  direct  verdict;  Harsball  v.  Barney  Peak  Tin,  etc.,  Co..  1  S. 
Dak.  366,  47  N.  W.  292,  holding  non-snlt  erroneously  granted;  Bed- 
don  V.  Ballway  Co.,  6  Utah,  S&5,  Ifi  Pac.  266.  holding  non-suit  ahonld 
not  be  granted  for  contributory  negligenoe,  unless  aatne  affltma- 
tively  appear  from  plalntUTa  testimony. 

Neffllgenea. —  Whether  facte  have  been  eatablisbed  by  snfflclent 
evidence,  from  which  Degllgence  can  be  reasonably  and  legitimately 
Inferred,  Is  for  court  and  wbetber,  from  those  facts,  when  submitted 
to  them,  negligence  onght  to  be  Inferred,  Is  tor  Jnry,  p.  482. 

Approved  in  Delaware,  etc.,  B.  B.  v.  Converse,  139  TT.  8.  472,  S6 
L.  2US,  11  8.  Ot  571,  holding  ailowlng  cars  to  run  across  highway 
uncontrolled,  except  by  brakes,  and  without  warning,  negligence  at 
law;  Telander  v.  Sunlln,  44  Fed.  569.  afflmiing  principle;  Comm«dal 
Ins.  Go.  V.  Scammon,  123  111.  605,  14  N.  B.  066,  holding  court  must 
decide  on  pertinency  of  evidence,  and  whether  it  suffices  to  present 
Issue  of  fact;  Klanonskl  v.  Grand  Trunk  R.  R..  57  Ulch.  532,  M 
N.  W.  804,  holding  court  cannot  pass  npon  credibility  ot  witneseea 
In  determining  whether  there  Is  evidence  for  Jury;  dissenting  opin- 
ions in  Fucbs  V.  8t  Lonis,  183  Mo.  109,  84  8.  W.  614,  34  L.  B.  A. 
126,  majority  holding  It  for  Jury  to  determine  whether  that  was 
aecllgence,  when  facts  warrant  inference  tbncot. 
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Dlstlnfiilihed  In  Southern  Pac  Oo.  t.  Boike,  60  Fed.  TIB,  2S  U.  B. 
App.  1,  18  n.  8.  App.  110,  boldlDf  qaestloa  of  nesUrence  one  of  law 
att^  wbco  tv^m  are  anch  tbat  all  raaaonaMo  men  muBt  draw  mub* 
condaalon  ttierefrom. 

B«UnMda. —  Location  of  gronnd«wltch  In  railroad  jard.  In  qiac« 
alz  feet  wide  between  tracki,  wltb  bandlo  wltttln  foot  of  one  track, 
but  oapabto  of  belnc  readily  worked  from  aafe  middle  position,  la 
net  nesUgent  and  faultj,  pp.  4S2,  188. 

Maater  and  aarvast. —  One  who  entert  another'*  aerrlce  takea 
upon  himself  ordtnarj  risks  of  negligent  acts  of  fellow  serrants.  In 
coarse  of  the  employment,  p.  483. 

Bole  reaffirmed  In  Northern  Pac.  B.  B.  t.  Bambly,  164  0.  8.  86S, 
38  L.  1012.  14  S.  Ct  084,  collecting  cases  bearlag  on  rule;  Ues^man 
T.  Union  Pac.  By.,  87  Fed.  ISO.  2  L.  B.  A.  183,  and  n.,  on  demnrrer; 
New  fork,  etc.,  B.  Co.  t.  Hyde,  M  Fed.  193,  5  U.  8.  App.  448.  DUIott 
f.  Chicago,  etc.,  By.,  5  Dak.  638.  640.  41  N.  W.  760.  Lundqutot  ». 
Dnlnth  Street  By..  6B  Minn.  888,  67  N.  W.  1007.  Parker  t.  Hannibal, 
etc.,  By.,  Iu9  Mo.  382.  19  B.  W.  112B,  18  L.  R.  A.  808,  and  Lnts  r. 
Atlantic,  eic.  Ky..  6  N.  Mex.  498.  30  Pac.  913.  16  L.  R.  A.  S22,  and  n. 
Cited  and  rule  appUed  In  TntUe  t.  Ullwaokee  By.,  122  D.  B.  104. 
80  L.  1114,  7  e.  CL  1168.  holding  brakemen  aasnme  risk  from  nature 
of  cnrres;  Baltimore,  etc..  R.  B.  t.  Baasb,  149  D.  S.  375.  87  L.  777, 
13  8.  CL  917,  and  Sontbera  Pac.  Go.  t.  Seley,  1B2  D.  a  153.  38  L. 
BOS.  14  S.  Ct  632.  holding  brakeman  assumed  rtsk  from  nnblocked 
frofTs:  Northern  Pac.  B.  B.  t.  Charlees,  162  D.  3.  363.  40  L.  1001.  16 
8,  Ct.  849,  holding  It  error  to  submit  question  of  fellow  serrant's 
segligence  to  Inrjr;  Pelrce  t.  Olavln.  82  Fed.  652,  53  0.  8.  App.  487. 
holding  eerrant  having  absolute  knowledge  of  obTious  defect,  as- 
sumed risk  thereof;  Hobbs  t.  Atlantic,  etc..  R.  R..  107  N.  0.  4.  12 
8.  B.  128.  9  L.  B.  A.  840.  fireman  and  engineer  are  fellow  servants; 
Parrlsh  t.  Pensacola,  etc.  B.  B.,  28  Fla.  282,  9  So.  701,  holding  com- 
pany not  liable  for  Injur]r  to  gravel  shoveller,  caused  by  englneei's 
negligence  In  Intrusting  engine  to  fireman;  Coombs  v.  Fitchbnrg  R. 
R..  166  Haas.  202.  80  N.  B.  1141.  holding  brakeman  asaumea  risk 
from  switches;  Thaln  t.  Old  Colony  B.  B.,  161  Mass.  864.  8T  N.  B. 
SIO.  holding  employee  assumed  risk  of  patent  danger  which  he  bad' 
not  noticed;  Ooodes  t.  Boston,  etc..  R.  B..  162  Mass.  289.  38  N.  B. 
601,  holding  one  entering  employment  assumes  obTloui  risks  thereof, 
from  machinery,  etc.;  Atchison,  etc..  R.  B.  Oo.  t.  Martin,  T  N.  Hex. 
168.  176,  84  Pac.  580,  641.  alDnnlng  fellow-servant  rule;  McDonald  t. 
horfolk,  etc.,  B.  R.,  96  Va.  IW.  27  8.  E.  821,  denying  rccorery  for 
Injury  to  brakeman  from  mismated  coupllnga.  where,  on  entering 
empioymeut,  he  knew  road  used  same;  Core  ▼.  Ohio  River  R.  R.,  38 
W.  Va,  472,  18  8.  B.  801,  holding  plaintiff,  to  avoid  rule,  mnat  show 
fellow  servant  to  be  so  Inexperienced  that  master  was  negitgent  In 
employing  him;  Newport  News,  etc..  Co.  v.  Howe.  52  Fed.  866.  6 
U.  S.  App.  172,  holding  fellow-servant  rule  ooe  of  general  Jurlspro- 


,y  Google 


lOB  U.  S.  47S-4SS  Notes  on  U.  S.  Reports.  €04 

dence.  bbA  State  decisions  not  binding  on  Federal  courts;  Baltliiiore, 
etc,  R.  R.  T.  Andrews.  50  Fed.  7S8,  8  U.  S.  App.  75,  17  t.  R.  A, 
U6,  harmonlElDg  Railroad  t.  Robs,  112  IT.  S.  377,  28  L.  TBI,  B  B. 
Ct  184,  KDd  ptinclpal  case. 

Dlstlngnlsbed  In  Blllaton  t.  Mather,  44  Fed.  745.  boldlng  mastur 
mnst  notify  servent  of  latent  defects;  Railway  Co.  t.  Tdplett,  64 
Ark.  709.  IS  S.  W.  833,  11  L.  R.  A.  77Q,  wbere  workman  had  com- 
plained of  danger  and  contlnned  In  employment,  relying  on  em- 
ptoyer*!  promise  to  remedy  same;  Toledo,  etc.,  By.  v.  Frick.  14  Ohio 
O.  O.  460,  holding  com[)any  bonnd  to  use  proper  care  In  filling  in 
Sromtd  near  switches;  Baltimore,  etc.,  R.  R.  t.  McKenzle.  SI  Va. 
7S,  holding  employer  liable  where  fellow  servant  Is  negligent  In  per- 
forming duties  Imposed  by  law  on  master,  bat  delegated  by  him; 
Turner  t.  Norfolk,  etc.,  Ry.,  40  W.  Vs.  690,  22  8.  BL  88.  holding 
company  liable  for  Injury  to  employee,  caused  by  Kb  negligence  In 
sending  out  "  wild  enfflne." 

Hastn'  and  serrant. —  Persons  employed  and  paid  by  common 
master,  whose  duties  bring  tbem  to  work  at  same  place  at  same 
time,  neltlter  of  whom  works  under  orders  or  control  of  the  other, 
and  whose  separate  aerrlces  have  a  common  object,  are  fellow 
servants;  hence,  brakeman  working  switch  on  one  track  In  railroad 
yard,  and  engln^man  of  another  train  on  adjacent  track,  are  fellow 
servants,  p.  484. 

Approved  and  applied  by  following  Federal  cases;  Baltimore, 
etc..  R.  R.  V.  Baugh,  149  U.  S.  389,  37  L.  781,  13  S.  Ot.  922,  holding 
mere  control  of  one  searant  orer  another,  on  particular  piece  of 
work,  does  not  destroy  relation  ot  fellow  servants;  Howard  v. 
Denver,  etc..  Ry..  26  Fed.  843,  holding  fact  that  co-employees  are 
engaged  In  ditferent  places.  Immaterial.  Relying  upon  the  principal 
case,  the  following  have  been  beld  fellow  servaats:  Armour  v. 
Hahn,  lit  U.  S.  319.  28  I,.  442,  4  8.  Ct  435,  carpenters,  bricklayers, 
and  foreman;  Northern  Pac.  R.  R.  v.  Hambly.  154  U.  8.  %>e,  368. 
360,  38  L.  1012,  1013.  1014,  14  S.  Ct.  984.  885,  086.  day  laborer  work- 
ing on  culvert,  under  orders  of  section  boss,  and  conductor  and 
engineer  on  train,  reviewing  oases;  New  England  B.  R.  v.  Conroy, 
1TB  D.  3.  S33,  conductor  and  brakeman  on  freight  train;  Van  WIckle 
V.  Manhattan  Ry.,  23  Blatcbf.  423.  32  Fed.  2T8,  track -repi^rer  and 
engineer  of  elevated  railroad  company;  Howard  v.  Denver,  etc..  Ry.. 
26  Fed,  844,  845,  fireman  on  passenger  train,  and  englseer  on  an- 
other train;  Easton  v.  Houston,  etc.,  Ry..  32  Fed.  896,  section  band 
running  bandcar,  and  employees  running  train;  Naylor  v.  New  York, 
etc.,  R.  R..  33  Fed.  803.  engineer  and  switchman;  Wolcott  v.  Stnde- 
baker,  34  Fed.  11,  12,  workman,  elevator  boy,  and  elevator  englnew. 
employed  In  same  factory:  Van  Avery  v.  Union  Pac.  Ry.,  3D  Fed. 
40.  engineers  on  different  locomotlva^;  Baltimore,  etc.,  B.  R.  v. 
Andrews,  SO  Fed.  732.  6  V.  S.'Ai^.  75,  17  L.  R.  A.  192,  twakanaa 
on  one  train  and  conductor  and  engineer  of  another;  Newport  New% 
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etc^  Co.  T.  Howe,  S2  Fed.  864,  S6T,  It  C.  S.  App.  172,  bnbeman  seat 
b7  conductor  from  riftr  portloD  of  parted  traio  to  ^gaal  lorward 
portion,  >Dd  engineer  In  cbargc  of  latter;  Cincinnati,  etc.,  R.  R.  t. 
Clark,  67  Fed.  131,  iff  X\.  S.  App.  17,  telegraph  operator  charged  wttb 
signalling  trains,  tji4.  flrcman;  Northern  Pac.  Rf.  v.  Smitb.  59  Fed. 
DOS,  15  U,  S,  Aril  V9i.  laborer  on  work  train  and  conductor  of 
freight  train;  Thum  v.  Plttard,  62  Fed.  238.  8  U.  S.  App.  597,  railroad 
sectlonmen  and  laririTerR  on  repair  trains;  St  Louts,  etc.,  Rj.  v.  Need- 
bam,  68  Fed.  lift  112.  27  U.  S.  App.  227,  25  L.  B.  A.  836,  837,  con- 
dncton  and  *11  otber  train  employees;  Baltimore,  ert^..  Ry.  t.  Camp, 
65  Fed.  H6.  960,  telegcapb  operator  charged  with  commnolcating 
dlspatcbea  retatlTe  ta  train  movements  to  engineers,  and  engineer; 
Northern  Pac.  R.  P.  v.  Polrler,  67  Fed.  884.  29  U.  S.  App.  533,  freight 
train  brakeman  and  conductor  on  epeclal:  Deavere  w.  Spencer,  70 
Fed.  481,  2n  U.  8.  App.  411,  track  foreman  and  member  of  gang. 

In  State  conrt,  citing  cases,  following  have  been  held  fellow- 
eerrants:  St.  Lonls.  etc..  Ry.  t.  Oaines,  46  Ark.  669,  brakeman  and 
car-lMpector;  Railway  t.  Rice,  61  Ark.  480,  ll  S.  W.  701,  4  I*  R.  A. 
177,  yard  Inspector  and  yard  foreman,  under  orders  of  same  yard 
master;  BUlott  ▼.  Cblcago.  etc.,  Ry..  S  Dak.  687,  642.  41  N.  W.  T3ff, 
761,  3  L.  R.  A.  864,  36tt,  section  foreman  and  conductor;  Wheatley  T. 
Philadelphia  R  R.,  1  Marr.  (Del.)  313.  30  Att.  662,  fireman  of  one 
train  and  flagman  of  another,  on  same  division  of  road;  Dewey  t. 
Railway  Co.,  97  Mich.  346,  62  N.  W.  944,  16  U  R.  A.  344.  (relght 
brakeman  and  car  inspector:  McMastet  v.  Illinois,  etc..  R.  R.,  66 
Mlaa.  268,  7  Am.  St  Rep.  664.  4  So.  60,  brakeman  of  freight  train 
and  eondnetor  of  passenger  train;  HMtings  v.  Montana,  etc.,  Ry., 
IS  Uont  496,  406.  46  I'ac.  295,  section  foreman  and  laborer  em- 
ployed by  him;  Atcblson.  etc.,  Ry.  t.  Martin,  7  N.  Hex.  ITO.  84 
Pac.  B30,  socUon  hand  going  to  work  on  handcar,  and  conductor  and 
engineer  of  repair  train;  Pleaennts  r.  Railroad  Co..  121  N.  C.  496.  61 
Am.  St  Rep.  676,  2S  S.  B.  267,  conductor  of  sldc-trachcd  train, 
charged  with  closing  switch  for  another  train,  and  altn's  engineer: 
BU  T.  Northern  Pac.  R.  R..  1  N.  Dak,  349,  28  Am.  St.  Rep.  629,  48 
N.  W.  226,  12  L.  R.  A.  101.  and  n.,  laborer,  and  foreman  of  gang, 
having  power  to  discharge  laborers:  Miller  t.  Southern  Pac.  Co..  20 
Or.  300,  26  Pac.  74.  engineer  and  switchman;  StepiianI  t  Sontbem 
Pac  E.  Co.,  IB  Utah.  203,  67  Pac.  3G.  track  walker  and  engineer: 
Beahring  ▼.  Chesapeake,  etc ,  Ry..  37  W.  Va.  503,  16  8.  B.  436.  car- 
nnmberer,  and  engineer  of  switch  engine,  working  In  same  yard; 
Toner  r.  Chicago,  etc..  By.,  68  Wis.  198,  33  N.  W  434,  station  agent, 
required  to  keep  track  clear,  and  brakeman  on  pas^ilng  train. 

Otbet  ettlng  eases  hare  held  the  following  not  fellow  serrants: 
Rovonl  T.  Delairare.  etc..  Canal  Co..  40  Fed.  197.  S  L.  R.  A.  TO,  and 
n.,  trackman  on  tiondcar.  and  employees  In  charge  of  train;  Plk«  r. 
Chicago,  etc.,  R.  R.,  41  Fed.  97.  bridge  watchman,  and  engineer  on 
tToln,  under  different  nnperlntendentii:  Mase  t.  Northun  Pmc 
B.    R..    67    Fed.    2W.    condui-for    n.-spoDslble    for    i 
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nrltcltes,  uid  ensUieer:  Northern  Pac.  R7.  ▼.  Befttmi,  64  Fed  5GS. 
29  D.  8.  App.  88,  foreman  of  railroad's  bridge  carpenters,  nnder 
orders  of  superintendent,  and  conductor;  Baltimore,  etc-,  B.  ▼.  Camp. 
60  Fed.  966,  966.  train  dlspatcber  contntlUnf  morements  of  tralos. 
and  engineer:  Blojrd  v.  Rallwar  Co.,  58  Ark.  TI.  22  6.  W.  lOBO. 
foreman  of  eqnad  of  railroad  workmen,  with  power  to  emplojr  and 
discharge,  and  workman  Injured  throngh  foreman's  Inconalatait 
orders;  Parker  t.  Hannibal,  etc..  Rr.,  109  Ho.  3&T.  19  S.  W.  1126. 
18  L.  B.  A.  809,  sectiMi-bands,  ballaattng  track,  and  trainmen  bank- 
lUK  atone,  responsible  to  different  anperintoidenta.  And  see  67  Am. 
Dec.  S96  extended  note  on  who  are  fellow  serranta. 

Distlttsnlahed  in  Alaska  Treodwdl,  etc.,  Uln.  Co.  t.  Wheian,  «4 
Fed.  466.  29  D.  8.  App.  1,  holding  nnder  facts  of  caise,  whether  par- 
ties were  fellow  servants  properly  left  to  Jnry. 

Haatar  and  servant. —  West  Vli^nla  statute,  rendering  railroads 
liahle  for  oamagea  sustained  throngb  failure  to  ring  locomotive  bella 
at  crosslngB,  does  apply  In  favor  of  railroad  employee,  where  Injury 
was  through  negligence  of  fellow  servant,  p.  485. 

Cited  and  reUed  on  In  Atlanta,  etc.  By.  T.  Oravitt,  9B  Qa.  40T.  44 
Am.  St  Sep.  174.  20  B.  B.  062,  26  L.  B.  A.  060,  and  Spleer  ▼.  Chesa- 
peake, etc..  Ry..  84  W.  Va.  619, 12  8.  B.  554.  11  L.  B.  A.  »S».  and  n. 
^th  holding  statute  requiring  engine  to  whistle  ,tt  public  croKRings. 
Inapptlcahle  In  favor  of  one  walking  on  track  e'sewhere  than  Bt 
crossing:  ClndnnatL  etc..  Ry.  ▼.  Long.  112  Ind.  175.  13  N.  B.  601. 
holding  ordinance  reqiilring  watchmen  to  be  stationed  on  backlnc 
trains,  does  not  require  watchman  to  stop  train  wb6n  persMi  on 
track  Is  apparently  aware  of  Ita  approach;  Lnndqnest  r.  Dulnth 
St.  By.,  66  HInn.  800,  07  N.  W.  1008,  boldhig  ordinance  regulating 
•peed  of  eats  cannot  abrogate  rule  as  to  Injuries  by  fellow  servants: 
OwTlUos  Coal  B.  R.  T.  Desersnt,  9  N.  Hex.  66,  49  Pac.  812,  holding 
failure  to  comply  with  statute  reqnlring  adequate  vratllatloo  tn 
mlnea,  not  negligence,  per  se,  where  statute  prescribed  no  means. 

IM  D.  a  486-604,  37  L.  1008.  BIXI8  ▼.  DAVIS. 

Sqnity. —  Where  claimant  baa  adequate  legal  remedy  to  try  title, 
as  by  ejectment,  he  cannot  maintain  bill  for  accounting  tor  rents 
and  profits;  e.  g.,  heir  out  of  posseaslon  seeking  to  net  aside  wilt  and 
probate,  pp.  498,  484. 

Followed  In  Jenklna  t.  Bannan.  26  Fed.  664,  wbara  plaintiff's 
lands  were  sold  under  void  attachment. 

WlUs.— By  general  ml*,  will  la  not  effective  tni  probated  and 
recorded  by  local  aotbortty,  and  probate  la  eMkclndva  aa  to  penon- 
alty,  and  In  some  States  as  to  realty,  on  parties  and  prlvlea,  tlU  set 
Mfde,  pp.  496,  tt6. 

Olted  in  Lange  v.  Dammler.  119  Ind.  578.  21  N.  B.  TBI.  arguendo. 
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Omrta. —  CooBUtntloDsl  oh  of  terma  "  law  "  and  "  eqaltr  '  tbongh 
dlsUagQlahlnf  tamu^  dow  not  ezdud«  from  Federal  eourCa  IniMlc- 
Itaii  new  fitaM  rights  or  remedies;  e.  f.,  collateral  Jarisdlctton  In 
nal  acthHH,  ta  ti7  Talldlty  of  wlU  and  protuita,  where  dlTUM  eltl- 
MttaUp  HxlMa,  pp.  tfS,  497. 

Approved  In  foUowlnc  caaaa,  wben  Federal  eootl  taok  Jnifodlc- 
tlon:  Wella,  Fargo,  etc,  Oo.  r.  Ulner.  11  Saw;.  286,  2S  Fed.  (06, 
where  Bute  lawa  permitted  Interpleader,  altbongh  dtlea  hmt«  not 
common  orlfiii:  Borland  r.  Haren.  U  Sawy.  669,  S7  Fed.  406,  where 
State  provided  action  at  law  to  enforce  ■toekholder'a  Uabllltj; 
FlelBher  t.  Greeawald,  20  Fed.  fi5I.  where  State  conrta  had  Jurisdic- 
tion to  annul  traadulent  aulgnment;  Hoover  v.  Crawford  County, 
30  Fed.  10.  where  State  law  permitted  county  contracte  with  non- 
resldenta:  Brodbead  t.  Shoemaker,  41  Fed.  &22,  11  L.  R.  A.  669, 
and  n.,  under  Oeorgla  taw  proTkUng  for  probate  by  conclualTc  pro- 
ceeding Inter  partea;  Rlchardaon  t.  Oreen,  61  Fed.  428,  436,  IB  U.  S. 
App.  488,  after  probate,  where  State  law  provided  for  a  contest  Inter 
partes;  City  of  Norwalk,  S6  Fed.  110,  and  BIgelow  v.  Nlckersoo,  70 
Fed.  122.  84  U.  8.  App.  261,  80  L.  R.  A.  841.  where  State  law  gave 
right  of  action  for  death  by  negligence;  Edwards  t.  HIU,  tIS  Fed. 
730,  IB  D.  S.  App.  403,  holding  non-resident  may  fored6se  mortgage 
la  Federal  court;  Lamb  t.  FsTrell,  21  Fed.  10,  arguendo. 

DlstlDgnlshed  In  Indianapolis  Water  Co.  v.  American  Strawboard 
Co..  68  Fed.  976.  holding  State  law  cannot  obliterate  Federal  dis- 
tinction between  equitable  and  legal  remedies;  In  re  QlUey,  58  Fed- 
B67,  where  Probate  Conrta  stHl  derive  powers  from  common  law; 
la  re  Asplnwall,  83  Fed.  8B2,  declining  Jurisdiction  of  appeal  Cnm 
probate  of  wllL 

Oonrta.— (fobate  Is  distinct  from  legal  and  eqaltable  JnrMlc* 
tloBa,  even  wbMi  vested  In  same  oonrt,  and  when  merely  admlnls- 
trattre,  can  be  exercised  by  drcnlt  Courts  as  courts  of  equity,  onlj 
when  necessary  to  settle  legal  or  equitable  controversy  between 
dtlaena  of  different  States,  pp.  494-497- 

Approved  In  Upshnr  County  v.  Bleb,  186  U.  8.  474,  476,  84  U  199, 
200,  10  a.  Gt  668,  6H,  and  State  v.  South  Penn.  OU  Co.,  42  W.  Va. 
9S,  24  8.  B.  693,  both  holding  tax  assessment  proceedlnga  In  County 
Court,  not  romovable;  Reed  v.  Beed,  81  Fed.  62,  ramandlng  contest  of 
WW's  validity,  where  State  Circuit  Courts  had  no  Jurisdiction;  In  ro 
OlUey,  68  Fad.  984,  989. 000.  and  Copelaad  v.  Bruolni.  72  Fed.  8,  both 
deuyine  Jurladlctlon  to  establish  will  for  probate;  Bolles  v.  Bollea,  44 
N.  J.  Bq.  S87.  14  AtL  693,  holding  equity  may  restrain,  not  nmove 
executor;  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  775,  holding  Jurisdic- 
tion la  creditor's  proceeding  only  temporarily  abated  by  debtor's 
death;  Bverhart  r.  Bverhart.  84  Fed-  84,  assuming  JnrlS4licDon  la 
ejectment  U>  determine  gennlneness  of  will;  Ball  v.  Tompkins.  41 
Fed.  489,  asaumiug  Jurisdiction  where  exacntors,  not  entitled  undas 
Vol.  X— 42 
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Stat*  law  to  poBBcflston  of  realty,  were  also  travteea;  diMendDS 
opinion  In  In  re  Delk,  —  Ind.  Ter. — ,  C2  S.  W.  6B,  majority  n^old- 
InS  Federal  probate  JnrlsdlctloD.  wh»e  Indiana  were  not  "wrte'" 
Pardee  to  administration. 

Dlettngniabed  In  Briggs  r.  Stroud,  58  Fed.  720,  aaenmlng  Jnifedlc- 
HoB  to  aet  Mlde  frandolent  appointment  under  wllL 

Conrta. —  Federal  courts'  jurisdiction  cannot  be  Impaired  by  State 
law,  as.  la  case  for  equitable  rdlef,  by  law  glylng  exdoatTe  Jnria- 
diction  to  Prooate  Oonrt  Id  socb  caae  court  first  acquiring  poaaea- 
eloQ  of  a  abject-matter  Is  entitled  to  admlnlstw  It,  p.  4118. 

Approved  In  Hess  t.  Reynolds.  113  U.  8.  78.  28  L.  928,  5  S.  Ot  ST& 
taking  creditor's  suit  against  administrator,  notwlttastandlng  Stats 
statute  confined  Jurisdiction  to  Probate  Court;  0!aA  t.  Berer,  139 
V.  S.  103.  35  L.  92.  11  S.  Ct.  470,  taking  Jurisdiction  of  credltor'a  suit 
to  enforce  deceased  stockholder's  liability;  Byers  t.  McAnley,  14S 
TT.  S.  614.  BI7,  87  L.  871.  872,  13  S.  Ot  908,  900,  iioldlng  poBS(«sion 
by  administrator  la  court's  pasaeeslon;  In  re  Johnson,  167  U.  S.  126, 
42  L.  101,  17  S.  Ct  737,  denying  right  of  one  court  to  poaseesloB  of 
criminal  1b  custody  of  anotber;  Hurst  y.  Brerett,  21  Fed.  220,  hold- 
ing prior  Judicial  possession  of  res  will  not  be  disturbed;  In  re 
Foley,  80  Fed.  061,  refusing  jurisdiction  of  estate  In  custody  of 
Probate  Court. 

Distinguished  In  Uoran  t.  Sturges,  154  D.  8.  274.  38  L.  987.  14 
S.  Ot.  1024,  where,  after  State  court  appointed  receiver,  district 
court  marshal  sdeed  towboate;  Willamette  Valley,  06  Fed.  666.  29 
V.  8.  App.  447,  holding  ship  sent  by  receiver  out  of  JortedlctliMi 
subject  to  lien  laws. 

Oourta. —  In  Louialana,  application  to  annul  will  and  probatt 
thereof,  la  to  Probate  Court  if  aucces^on  be  incomplete,  ottaerwlse 
by  revendlcatlon  in  general  courts:  hence,  Olrcnit  Court  baa  Jnrta- 
dlcHon  ot  action  of  revendicatlon  where  parties  are  nt  diverse 
dttsenahip,  pp.  499-<i02. 

■quity. —  Runedy  of  heir-at-law,  out  of  possession,  against  dev- 
isee, being  adequate  by  ejectment  —  in  Louialana.  by  action  ot 
revendlcaUon  —  bars  bill  to  annul  wW  and  probate,  p.  603. 

Approved  In  Simmons  v.  Baul,  IBS  D.  S  460,  84  L.  1063,  11  8.  CL 
376.  declining  Jurlsdictton  to  set  aolde  admlnistratloo,  remedy  b^ng 
In  Probate  Court;  Jenkins  v.  Hannan,  26  Fed.  468.  6M,  where  lands 
were  sold  under  void  attachment;  Rlcb  v.  Bray,  87  Fed.  277,  2  L. 
B.  A.  228,  and  n.,  where  bill  for  partition  shows  adverae  and  ex- 
clnalre  poasesslon  by  defendant;  Northern  Pac  By.  Co.  v.  CanDoa. 
40  Fed.  229,  and  Morrison  v.  Marker.  S3  Fed.  696,  both  denying 
equity  Jurisdiction  of  suit  to  remove  cloud  by  one  out  of  poesesslon; 
Graham  v.  Florida  Laud,  etc.,  Co.,  33  Fla.  861,  14  So.  798,  arguendo. 

DIatingutshed  in  McArthur  v.  Scott.  118  D.  8.  406,  28  L.  1036,  B 
S.  Ct.  675,  npbqldiag  bill  to  enforce  trust  nader  will  annulled  by 
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decree  Told  u  to  oomplatnaDt;  United  Ststes  t.  Wilson.  US  U.  8. 
S9,  30  L.  112,  e  S.  Ot  902,  where  State  coort  permits  anlt  to  re- 
moTe  dond  by  claimant  oat  of  poeseealon;  Boot  t.  Wootwortb,  100 
D.  8.  410,  87  L.  112S.  14  8.  Ot  138,  wbere  bill  1*  supplemental  to 
matter  of  wbleh  Jnrlsdlctlon  exists;  Blchardson  r.  Qreen,  61  Fed. 
420,  IB  U.  &  App.  48S,  wbere  Oregon  law  provided  no  adeqnata 
nmedy. 

a09  U.  8.  B04-812.  2T  L.  1012.  TOWNSBND  ▼.  LITTLB. 

Notloeb~  Gonstntctlve  noUce  Is  erldence  of  notice  so  atrosg  tl 
to  t>e  beyond  dlspnte;  posseaslon,  to  conaUtnte  notice  of  title,  mnat  t>e 
open  and  nnamblKaons,  and  distinct  emouEh  to  pat  pnrcbaaer  on 
foard;  beDce^  Joint  occapancy  of  premises  with  plural  wife,  la  not 
notice  of  basband's  secret  agreement  to  convey  to  ber  a  balf  Intereat, 
as  against  bona  fldo  mortgagee,  pp.  510,  611. 

Approved  In  following  cases,  dtnylng  existence  of  constmctlve 
notice  of  anrecorded  Interest:  Nat.  Water-Works  Oo.  v.  Kansas 
City,  78  Fed.  435,  wbere  tbose  In  possession  were  officers  of  two 
different  corporations:  Mann  v.  Acbej,  110  Ala.  881,  18  So.  300,  wbere 
widow  occupied  Jointly  with  son,  who  be'd  deed  from  father;  EDlott 
T.  Lane.  SZ  Iowa.  480,  81  Am.  St  Bep.  S06,  48  N.  W.  731,  where 
aon-ln-law  continued  In  partial  management  of  farm;  Rankin  t. 
Ooar,  46  N.  J.  Bq.  578.  22  Atl.  179,  11  L.  R.  A.  663.  wbere  widow 
rrieased  dower  to  aon  and  took  deed;  Rivor  Valler  Land,  etc.,  Oo. 
V.  Sroltb,  7  N.  Dak.  241.  74  N.  W.  196.  where  records  sbowed  deed 
from  owner,  and  parcbaaer  knew  of  leoae  to  blm;  Fonse  t.  Ollflllan, 
45  W.  Va.  231,  S2  S.  HI.  ISS,  holding  recorded  bntldlng  contract  con> 
•tractive  notice  of  charge  on  separate  estate. 

DlsUngulshed  In  Klrby  v.  Tallmadge.  IGO  U.  8.  384.  40  L.  460,  16 
B.  Ot  861,  wbere  Joint  occupants  were  buHlNind  and  wife,  neither 
having  record  tlUe:  Baltimore  t.  Whlttlngton.  78  Md.  230,  27  Atl. 
986.  holding  notice  to  attorney  actual  notice  to  client 

Bqnt^.—  Bona  flde  pnrcbaaer  tor  vaine  without  notice  of  prior 
eqoltaUe  rigbt.  such  as  secret  trust,  who  obtains  legal  estate,  baa 
priority  both  at  law  and  In  equity,  pp.  Bll.  S12. 

Approved  In  Tarpey  v.  Salt  Oo..  5  Utah.  212.  14  Pac.  840.  holding 
•Dwltneesed  deed  void  as  against  stranger  without  notice. 

Btatntsa  —  Beeds. —  Specific  and  general  statutory  provisions  may 
subsist  together,  former  qualifying  latter;  e.  g.,  genera]  law  of 
Utah  reqnirtng  wltnesaes  to  conveyance  does  not  extend  to  mayor's 
deed  of  town  lot  nnder  act  of  February  IT,  1869,  requiring  execution 
thereof  undw  corporate  seal,  p.  612 

Approved  tat  Hagone  ▼.  King.  61  Fed.  626,  1  U.  8.  App.  K7,  wbere 
same  statute  contains  both  provtstons;  hfatter  ot  Uumy  HIU  Bank, 
163  N.  T.  211.  47  N.  B.  801.  where  specific  law  followed  gonenl; 
Atchison,  etc..  By.  Co.  v.  Hnynes,  8  Okl.  680,  68  Pac.  741,  wbere 
general  law  followed  «eclBc. 
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109  V.  8.  513^21,  27  L.  lOlS,  UNITBD  STATB8  T.  JONBS. 

»■"*"—'»  donudn.—  Elsrbt  of  eminent  domain  to  Indtent  of  aor- 
ordKnQr,  and  coosUtutlona]  prorlelon  lor  comp«iMtloii  la  BMoe 
Ilmltatloa  thtf^tm.  not  part  tbereof;  beace^  ttaoagb  lifht  Itadf  maj 
not  be  ddecated  to,  or  qneetloned  by,  States  any  coiBpet«nt  tillwaiiT 
■ay  be  anttaorised  to  determine  compenaattoD,  pp.  618,  518. 

ApproTed  In  Van  BrocUin  t.  Tenaeasee,  U7  IT.  S.  IK,  2»  I..  848, 
S  S.  Ct  872,  holding  lands  m  taken  not  taxable  by  State:  Gbemkee 
Nation  V.  Kansas  By.  Co.,  1S6  D.  S.  6S6,  84  L.  802,  10  B.  OL  070,  op- 
taotdlnc  right  to  take  Cherokee  Nation  lands;  Ryan  r.  United  States, 
13S  n.  S.  81,  84  L.  4S2,  10  8.  CL  918,  upholding  goTemmenf  s  rltht 
to  acqnlre  land  for  military  pnrposea  by  purchase;  In  re  RncbelnieT, 
88  Fed.  it71,  failure  to  provide  for  compraaatlon  does  not  invalidate 
condemnation  statute,  latter  belnfc  construed  irltb  Ometltutlon: 
Boanoke  City  t.  Berkowlbs.  60  Va.  623,  upholding  sutnte  ^ovldlnK 
for  condemnation  of  fee-almple  Instead  of  use;  Talt  t.  Oeotral  Luna- 
tic Asylum.  84  Va.  277,  4  S.  B.  701,  upholding  State's  right  of  con- 
denmlng  land  under  lease  to  It  as  Insane  hospital;  People  r.  Oolllna, 
UK  Oal.  M»,  89  Pac.  17,  ai^uendo. 

Limited  In  State  of  Illinois  t.  UUnofs  Gent.  Ry.  Co.,  8S  Fed.  7S4. 
when  original  Chicago  lots  were  sold  by  govemmait,  Ita  Jurisdiction 
over  streets  ceased. 

Builnent  domain.^  Proceedings  to  detezmlne  compttisatlon  to  In- 
qntottlon  to  establish  fact  preliminary  to  taking  propwty,  and  may 
be  before  commissioners  or  court,  and  with  or  wltbont  Iniy.  aa 
designated  by  legislature,  if  condncted  in  fair  monoer  and  gtrlnc 
owoers  bearing,  p.  S19. 

Approved  in  Backus  t.  Fort  Street  Union  Depot  Oo.,  168  U.  8. 
608,  42  L.  859,  18  S.  Ct  460,  holding  ConstltuUon  does  not  require 
same  Jury  to  try  both  compensation  and  necessity;  Bauman  v.  Boss, 
ItfT  n.  S.  698,  42  L.  289,  17  8.  Gt  9S3,  Qreat  Falls  Mfg.  Oo.  v.  Qar- 
lond,  25  Fed.  624.  Morris  v.  Comptroller.  M  N.  J.  U  278,  23  iXL  605. 
Martin  T.  Tyler.  4  N.  Dak.  299,  60  N.  W.  809.  2&  L.  R.  A.  8«&  and 
Blgelow  T.  Draper.  6  N.  Dak.  166,  69  N.  W.  fi74.  aU  holding  cwsH- 
tnllonal  right  to  Jury  trial  does  not  extend  to  coodemaatloB;  Oolmaa 
f.  United  fltatea,  60  Fed.  699,  24  D.  8.  App.  632,  holding  such  pro- 
ceeding does  not  entitle  district  attorney  to  extra  compensaUoD: 
Andrews  t.  Oshkosh.  84  Wis.  668.  54  N.  W.  1101,  nplHriding  con- 
demnation under  city  charter  upon  notice  serred  sa  summons  In 
dvll  action;  Velte  v.  United  States,  76  Wta.  284,  4fi  N.  W.  120,  hokl- 
lag  intMeat  mns  on  compeosatloa  from  time  of  permanent  orarflow 
from  govwnmait  dam. 

BmiiHBt  domain. —  Congrass  may  deslgnata  directly  or  ntbMtoft 
Mate  to  inslrnntr  tribunal  to  determine  compensation  for  propwty 
takett;  henc^  act  of  Maroh  8,  1876,  providing  for  ascertainment  vl 
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comp^iMtloii  for  buds  coadcmned  for  gOTenno«iit  cuul,  sr  over- 
flowed bj  dam,  "In  mode  provided  b;  State  Um,"  to  valid,  pp. 
616,  619. 

Approrea  In  Sweaner  r.  United  BtatM,  S  Wla.  400,  32  N.  W.  810, 
reafflrtnlnff  nilai  Ch^peU  v.  Ualted  Btatea,  100  U.  6.  610,  M  L.  614. 
10  8.  OL  400,  eztendlnf  rule  to  eo&demnatloi]  Itaelf;  3}gk  Brtdce 
LombOT  Go.  V.  United  Statea,  00  Fed.  826,  87  U.  S.  App.  2S4,  vbwe 
n»  court  la  deslgDiitad,  common-lair  action  vrtU  tie  In  ^ipi^rlata 
IMatrlct  Court;  New  Xork.  etc,  R.  B.  T.  Long,  09  Oonn.  486,  87  Atl. 
107S,  holding  dne  ezerclae  ot  power  b7  antborlaed  railroad  eqaally 
beyond  coort'i  control  aa  direct  taking  bj  leglilature;  Kaukaana 
Oo.  T.  Qreen  Baj,  etc  Canal.  142  U.  3.  Z7S,  86  L.  1012,  12  B.  OL  ISO, 
holding  remedy  ot  act  af  1876,  eKcluelve. 

United  Statea.— Oongresa  may  create  all  offlcen  and  tribunals 
necessary  M  ezecnUon  of  powers,  or,  with  consent  of  Statea,  may 
use  tbelrs,  aa  In  case  of  natnraUssitlon,  especially  where  Inquiry 
relates  to  Inddental  mattera,  sncb  aa  proper  compeosatlan  for  prop- 
erty condemned,  ^p.  S19^  620. 

Approved  In  Port  Leavenworth  R.  B.  v.  Lowe,  114  U.  S.  632,  28 
L.  206,  6  8.  Ot.  090,  holding  snch  consent  presnmed.  In  absence  of 
expTMs  negative:  Obapp^  r.  United  States,  81  Fed.  TOO,  42  U.  fi. 
App.  680,  aseamlng  Jurisdiction  In  condemnation  proceeding  tor 
military  purposes. 

UUtad  States. —  Congressional  assent  to  detemiinatloB  by  Stata 
court  of  damages  against  United  States  for  taking  of,  wr  damage 
to,  private  property.  Is  waiver  of  genaral  immonlty  fron  proccas, 
p.  631. 


Osvporatlona. —  Frandnlent  constmctlMi  contract,  In  which  two 
of  raOroad  directors  are  Interested,  and  whereby  all  directors  are 
guaranteed  against  stock  assessment,  by  the  cootiaeton,  is  void- 
able at  option  of  stockboldera,  pp.  52S.  DZ4. 

Approved  In  Skinner  v.  Bmlth,  184  N.  X.  242,  81  N.  B.  911.  biMlng 
corporate  contract  with  directors  may  be  validated  by  stockbolders' 
acquiescence;  Sweeny  v.  Sugar  Co.,  80  W.  Ta.  462,  8  Am.  St  Bep. 
97,  4  8.  B.  486,  holding  snch  contracts  prima  fade  void  si  to 
credtton  at  Insolvent  corporation:  Durlacher  v.  Fraaer,  —  Wya.  — , 
66  Fac.  S09,  arguendo.  See  17  Am.  St  Bep.  808.  and  46  Am.  St 
Bep.  8S3,  notes. 

Qualified  In  Roblson  v.  M'Craken.  52  Fed.  729,  730,  holding  con- 
tract la  which  directors  are  Interested  valid,  unless  seasonably  repu- 
diated; Barr  v.  New  lork.  etc.,  B.  R.,  120  Ifl.  T.  277.  26  N.  E.  149. 
holding  retention  of  benefits  of  contract  Indicates  acqnisscence  snd 
waives  frand.    IMstlDgulshed  In  Leavenworth  v.  Chicago,  etc.,  Ry., 


,y  Google 


tOS  D.  B.  62T-M9  NoU*  OD  U.  8.  Beportu  «62 

134  D.  8.  708,  33  L.  1074,  10  S.  Ct.  71S,  upholdlas  foredosiire  decree 
ootwltliBtaadliig  trust  relttdoiu  of  parties.  Id  absence  of  frand; 
nroM-  T.  Sollenberser.  89  Md.  332,  43  Atl.  811,  denying  rielit  «f 
Btockholder,  aned  upon  subacriptlan,  to  disaffirm  such  tnntract. 

Bonda, —  Uortgaxe  bonda.  Issued  pursuant  to  frandalent  callroad 
construction  contract,  «re  eQually  tainted,  except  In  taanda  of  Inno- 
cent bolder  for  valoe,  and  bence.  Invalid  in  hands  of  another  rail- 
road. Dot  party  to  forecloaure,  who  holds  them  merdy  as  protection 
to  ita  tttlfl  to  fltat  railroad,  under  pnrcbase  contract,  pp.  524,  52S. 

Corporationa. —  Frand  of  railroad  directors  In  maklnf  conatm^ 
tlon  contract  providing  for  excessive  consideration,  prevents  recov- 
ery only  of  excess  over  real  value  of  work  done.  pp.  625.  628. 

Approved  In  Foster  v.  Maasaetd,  etc.,  By.,  3S  Fed.  410,  holding 
decree  not  reversable  on  Appeal,  as  to  bonds  leened  tor  actual  work; 
Tbomoa  r.  Peoria,  etc.,  By.,  36  Fed.  81S,  allowing  reasonable  Talne 
«f  leased  cars,  actually  needed  by  lessee  company;  Northslde  Ry. 
T.  Worthlngton,  88  Tex.  574,  53  Am.  St  Bep.  788.  30  &  W.  IWX 
holding  corporate  bonds  void  only  so  far  as  constltutliig  forbidden 
Boretyshlp  contract;  Porter  v,  Plttsbnrg  Bessemer  Steel  Oe.,  120 
D.  S.  678.  SO  L.  S39,  7  S.  Ct  764,  arguendo. 

Corporationa. —  He  who  seeks  equity  moat  do  equity.  Hence, 
stockholders  not  parties  to  original  forecloaare  of  mortgage  bonds. 
Issued  under  construction  contract,  fraudulent  as  to  price,  can  be 
admitted  parties  to  defend  only  as  to  excess  of  price  over  real  value 
«t  work  done,  p.  538. 

Approved  In  Dlckerman  t.  Northern  Trust  Oo.,  80  Fed.  468,  63 
V.  S.  App.  281,  stockholders  may  come  In  only  where  frand  affects 
tmateea'  right  to  fw«close. 

100  U.  S.  627-649.  27  L.  1020,  CANADA  SODTHBRN  B.  OD.  T. 
OHBHARD. 

GenatltnUonal  law. —  No  constltntlona]  problbitloD  exists  in 
Oanada  against  legislation  Impairing  obligation  of  contracts,  and 
Dominion  Parllamait  had.  In  1878,  exclusive  legislative  power  over 
a  Dominion  raltrosd  corporation,  and  general  subjecta  «f  bank- 
mptcy  and  insolvency  In  that  Jurisdiction,  p.  632. 

Hortgages. —  Holders  of  bonds  and  other  obligations,  secnred  by 
mortgages  to  trustees,  or  otherwise,  hare  certain  contract  relations 
with  each  other,  and.  except  where  forbidden  by  constitutional  pro- 
vlslona  against  Impairing  contract  abUgadona.  arc  property  anbject 
to  reaMBable  leglalatlve  ^tirlslon  binding  mlnort^  by  wfll  of  ma> 
Jorlty,  K>.  5S4,  588. 

Approved  In  Gates  t.  Boston,  etc.,  B.  B.,  68  Conn.  B46.  6  AtL  701. 
holding  leglelatare  may,  upon  corporation's  failure,  antborlie  nor- 
ganliatlon  by  majority  vote  of  bondholdera;  dissenting  opinion  In 
Btata  T.  lAomla,  lU  Uo.  S2S,  228.W.  36«,21L.B.A.  808,  and  n.. 
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DBjorttT  umnlUnx  law  prohibttlnc  "  mumfscturera  or  mtnen** 
(nnB  pajfng  Ubor  In  merctaandln  credits. 

htanuitloiua  law.—  That  eonntrj*!  lam  hare  no  extra-tenrttotlal 
iMC*  Ca  azlmnatlc:  but  thlnss  done  there  under  antborlty  of  law 
Bar  be  binding  In  another  conntiTi  P-  S36. 

llMtffBBea. —  PnrchaseiB  of  foreign  corporation's  bonds,  nnmt>e»d 
In  series,  have  notice  that  tbej  are  entering  Into  contract,  not  only 
•f  corpoiatloD  snbject  to  foreim  control,  bnt  irltb  other  bondholders, 
raiding  with  them  on  mortgage  of  proper^  devoted  to  pnbUc  noe, 
p.  BST. 

Intsnwtlonal  law. —  Corporation  belongs  In  place  where  created, 
and  tbongta  capable  of  doing  bastness  wherever  charter  and  local 
laws  permit,  it  Is  subject  to  charter  disabilities  and  home  legislative 
control,  and  persons  dealing  with  It  Impliedly  subject  themselves 
tbereto.  Hence,  legal  discharge  of  Canadian  railroad  bonds  by 
"  arrangement  act "  of  Canadian  Parliament,  snbstltutlDg  new 
bond  Issne  tnerefor.  being  In  natnre  of  bankrupt  act,  and  accom- 
plishing results  of  foreclosure.  Is  recognised  by  comity,  and  dts> 
charges  sach  bonds  In  hands  of  American  dtlsen,  thongh  payable 
In  United  States,  p.  689. 

Approved  In  Hawkins  v.  Glenn,  131  U.  S.  332,  33  L.  192.  9  a  Ot 
743,  even  where  corporation  has  ceased  operations,  but  still  has 
power  to  coUect  debts;  Glenn  t.  Liggett,  13S  V.  8.  6M.  34  L.  267, 
10  S.  Ct  871,  holding  non-reeldent  stockholder's  liability  subject  to 
laws  of  corporation's  home  State;  State  Nat,  Bank  v.  Sa^ivard.  91 
Fed.  44S,  S3  U.  8.  A.pp.  27,  refusing  to  enforce  stockholder's  liability, 
except  as  provided  by  laws  of  home  State;  St  Louis  R.  R.  v.  Terrs 
Haute  a.  &,  I4B  U.  8.  409,  36  K  753.  12  8.  Ot  9S7,  boldlng  nilools 
law  authorizing  railroad  leases,  does  not  apply  to  Indiana  railroad; 
Shaw  T.  Quincy  Mln.  Co.,  145  C.  8.  4S0,  S6  L.  772,  12  8.  Gt  B37, 
holding  non-resident  corporation  not  compellable  to  answer  In  Cir- 
cuit Court,  at  suit  of  non-resident;  Banque  Franco-Egypt leone  v. 
Brown,  84  Fed.  198,  tioldlng  subscribers  bound  by  charter  limitations 
on  use  of  corporate  funds,  notwithstanding  mlsrepreseotatlons  of 
prospectus;  Farmers'  Loan,  etc.,  Oo.  v.  Toledo,  etc..  By.,  M  Fed. 
769.  optaoldlng  sale  of  one  railroad  to  another,  under  Hlcblgan 
statute,  upon  two-thirds  stockholders'  vote;  Republican  Mountain 
snver  Mines  ▼.  Brown,  t»  Fed.  647.  19  D.  S.  App.  203.  24  L.  R.  A. 
778,  denying  JurlsdlctloD  to  dissolve  Bngllsb  mining  company  operat- 
ing In  United  SUtes;  Water-Works  Co.  v.  Farmers'  Loan,  etc.,  Co., 
20  Colo.  209.  46  Am.  St  Bep.  280,  87  Pac  27L  K  L.  R.  A.  341, 
recognlsitig  foreign  Injunction  against  suits  by  corporation  o&lcer 
in  Its  name,  after  receivership;  Bust  v.  United  Water-Works  Co., 
70  Fed.  131,  13S,  38  U.  S.  App.  167.  similariy  denying  offlcers  power 
to  enter  appearance;  Marlon  Phosphate  Co.  v.  Perry,  74  Fed.  428. 
41  U.  8.  App.  14,  33  L.  R.  A.  2H,  holding  Uw  aotborislng  salt 
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afalmt  corpontloB  sftw  termlnfttioii  of  period  of  exlatetKc,  not 
■ppUcablc  to  forelcn  corporatioiu;  Paton  t.  HorOerB  F&c  B.,  85  Fed. 
841,  npboldliif  raoifanlnttian  of  corpontton  lir  boadhotden  sod 
Ktockholders  ezclndtnc  general  creditor*;  HiJe  t.  Hardon.  95  Fed. 
TO,  T64,  nphcrfdlnf  tlfbt  of  tonlgn  neetvar  to  antoree  atockkoIdei'B 
statntoi?  liability;  LycominK  Fire  Ins.  Co.  t.  Langley,  62  Ud.  204, 
Miforclng  fire  oompanT'a  nilt  for  aBBeesmeot  for  nse  of  recelTer, 
nnder  Pennsylvania  law;  Glenn  t.  Clabangta,  as  Ud.  68,  3  Atl.  903, 
holding  stockholder  In  TlrglMa  corporation  liable  on  new  Install- 
ment call,  tbongb  discharged  In  InsolTencr;  HcKIm  t.  Ulenn.  66  Ud. 
484,  8  Atl.  1S2.  and  Ulssonri  Lead  Uln..  etc..  Oo.  t.  Belnhard.  114 
Uo.  228,  86  Am.  BL  Bep.  7S0,  21  S.  W.  490,  npholding  right  of  Sng- 
Itsh  corporation  to  hold  real  estate;  Olenn  t.  Hnnt,  120  Mo.  340,  26 
S.  W.  184,  both  recognliing  Virginia  law  making  both  aasIgOM'  and 
assignee  of  stock  liable  for  calls;  Warner  v.  Delbrldge.  etc.,  Oo.,  Ilk 
Mich.  SH  64  Am.  St  Re|>.  S71.  68  N.  W.  286.  84  L.  S.  A.  7(0,  np- 
holdlng  Minnesota  fire  companr'a  asseeament,  thoogh  Invalid  under 
Michigan  law;  Siebert  t.  MinneapoUa  etc..  Ry.  Co..  S2  Minn.  I6S, 
38  Am.  St  Rep.  6S4.  S8  N.  W.  1136.  20  L.  B.  A.  S40.  npboldlng  loort- 
gage  proviso  against  proceedings  by  bondholder  Independently  of 
trustee,  unless  latter  refuse;  St  Albans  ▼.  Gar  Oo„  6T  Vt  82. 
comp^tng  payment  by  corporation,  of  tax  on  non-reaide&t  stock- 
holdings; Albltztlgul  T.  Ouadalupe.  etc.,  MIn.  Co..  S2  Tenn.  6CB,  21 
S.  W.  741,  upholding  payment  for  stock  by  transfer  of  land  sitoate 
In  Mexico;  Fort  Scott  ▼.  Hickman.  112  U.  8.  165.  28  L.  641.  B  8. 
Ot.  64,  and  Rood  t.  Whorton.  67  Fed.  436,  arguendo. 

Dlstlngulsbed  In  Briscoe  t.  Southern  Kan.  Ry.  Oo.,  40  Fad.  280, 
denying  right  of  foreign  corporation  to  lease  raDroad  and  get  rid  of 
public  responsibilities:  Holllster  v.  Stewart  111  N.  T.  660.  683,  19 
N.  B.  700,  TBI.  dmylng  right  of  tmstees  to  waive  default  In,  or 
priority  of,  r^road  mortgage  without  bondholders'  consent;  Klmlck 
T.  Iron  Works.  25  W.  Ta.  190,  sustaining  demurrer  to  Judgment 
creditor's  snit  to  enforce  stockholder's  statutorr  liability  In  Ohio 
corporation. 

109  U.  8.  560-655.  27  L.  1028.  SDLUVAN  r.  IRON  SILVBB  MIN. 
OO. 

Klnsa  and  minerals. —  Query,  whether  nnder  |  2S3S.  R.  8..  read 
with  I  2320,  vein  vrltbin  placer  dalm  is  excluded  from  placw  patent 
unless  prevtoasly  located,  p.  S54. 

Cited  In  Noyes  v.  Mantle.  127  XJ.  8.  368,  82  L.  170,  8  S.  Gt  1185. 
and  SnlUvan  r.  Iron.  etc..  Mln.  Oo.,  148  U.  8.  4S4,  86  L.  215.  12  8. 
Ot  GS6,  both  holding  "known  vein"  means  one  known  to  exist 
though  not  located:  dissenting  opinion  In  Iron  Silver  Co.  v.  Mike,  etc. 
Go..  148  U.  S.  421,  36  L.  210,  12  S.  Ot.  6S2,  majority  holding  "  knows 
vein."  In  f  2833.  means  one  known  to  exist,  thongh  not  located; 
Horsky  v.  Uoran.  21  Mont.  849.  58  Pac.  106S,  arguendo. 
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P1mkUb&  Id  iHnriff  ot  atatote^  carilei  ujne  meaiiinc  u  atstate 
Itself,  Umhi^  MTcr  tberatofere  construed,  snd  at  dovbtfiri  Import, 
p.  G65. 

nwirtlTn  —  Dnder  Colorado  pnetlea,  ma  Kt  eommon  Uir,  ttcts 
nur  tw  pleaded  aceonlinc  to  hfil  «ff«ct.  wltboot  Mttlnc  lortb  psr- 
tmian  iMuUng  thorato,  «r  dccmmtt  drcamatuwoi  Implied  by  law; 
hoDCft,  In  actJra  bj  pUccr  pataateo  for  poueuton  of  vein  tberrin. 
aasww  alleging  that  **  rein  was  known  to  patentee  to  eslst "  but 
■at  Indndad  In  application,  la  well  pleaded,  p.  66S. 

Cited  hi  SnlUran  t.  Iron,  etc..  kOn.  Co.,  148  U.  8.  488,  86  L.  217, 
U  a  Ot  G6S,  atsnando. 

KM  n.  B.  6M-S72.  27  L.  lOSO.  BX  PARTE)  GROW  DOG. 

Indiana — Thla  ease  assnmea  ttat  omlulon  In  |  2148.  R.  S.,  of 
daoae  recardlnc  Crimea  between  Indiane,  afterwards  restored  by 
Congreat,  was  laadrertent,  and  taence  anlntermptedly  In  force,  pp. 
S68,  539. 

Approred  In  Tborber  r.  HlUer,  «7  Ped.  S77.  S2  O.  S.  App.  200. 
Impirlng  In  I  S  o(  remoral  act  of  1888,  restrictloDa  expreaaed  In 
H  2  and  4. 

Cenrta.-^  Ttunifli  Slotut  Indian  reaerratloo,  wltbln  Dakota  Terrl- 
tory  la  not  part  tbcreof,  as  to  territorial  goTemment,  yet  territorial 
District  Court,  within  whoae  district  aa  conatltotad  by  territorial 
government,  anch  reeerratlon  faUa,  baa  cogDlaanee  of  FWeral 
offenses  committed  therein,  p.  5S0. 

Approved  In  United  States  r.  Ewlng,  47  Fed.  811.  assuming  Jnrla- 
dlctlon  over  whlto  tblef  In  Tankton  reservadon;  Onlted  States  v. 
Uonte,  8  N.  Mex.  124,  8  Pac.  48,  applying  ml*  to  Uescal«ro  Apacba 
reservation. 

Qnestlooed  In  Torrey  v.  Baldwin.  8  Wyo.  484.  43G,  26  Pa&  900. 
910,  holding  white's  cattle  In  Shoshone  reservation,  tazablci 

Courta. — Territorial  District  Conrts  have  Jartsdlctlon  both  to  ad- 
minister local  lawa  of  territory,  and  all  laws  of  the  United  Btataa 
vested  In  (Srcalt  and  District  Oonrta  thereof,  p.  SdA 

Approved  In  United  States  v.  Pridgeon,  188  U.  S.  SS.  88  L.  SSB, 
14  8.  Ct.  T49,  npholdlng  Dlatrtet  Conrt's  Jartsdlctlon  over  part  of 
Oherobee  Outlet;  United  States  v.  Monte,  3  N.  Mex.  124.  S  Pac.  44, 
applying  mle  to  Mescalero  Apache  reservation;  Mining  Co.  v.  Dis- 
trict Ooort.  7  N.  Mex.  602.  88  Pac.  580,  holding  nch  jarisdlctlons 
separate  and  distinct  aa  to  right  to  laaue  writ  of  prohibition. 

Dlatlngolahed  In  Gon-sbay-ee.  ISO  U.  S.  34S,  300.  853,  82  L.  9TB. 
978,  9  S.  Ct.  544,  046,  548,  granting  habeas  mrpoa  where  ctrart  tried 
nnrder  case  aa  a  Federal  coart.  Inatead  of  territorial  conrL 

TmWaiig  —  Stotatea. —  Repealed  claases  of  statutM  may  be  con- 
slderad  In  coaatnilog  remaining  provisions  thereof.    Hence,  dellnl- 
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tloii  of  "IndUn  conntr;,"  contained  In  r^piealed  BecHon  of  Indian 
InterconrM  act,  of  1S34,  maj  be  considered  in  connection  wttb  on- 
repealed  sections  and  witb  snbseqnent  cbangea  In  detenntnlng  what 
Is  now  Indian  country,  pp.  500,  G81. 

Approved  In  Dnlted  States  ▼.  Honte,  3  N.  Hex.  124,  8  Pac  46, 
fonowlns  rsis:  Tlterbo  t.  Frledlander.  120  0.  S.  T26.  SO  L.  T8S.  7 
8.  Gt.  072,  coDBtralng  LoalBiana  code  by  reference  to  both  FmMdi 
and  Bngllsb  texts;  In  re  Hoboret,  ICO  Tt.  8.  600,  37  L.  1214,  14  S. 
Ot  224,  construing  acts  of  18ST  and  1S38,  as  to  JurlBdletlon  of  GU- 
colt  Oonrta:  Shull  t.  Barton,  68  Neb.  743,  70  N.  W.  732,  holding 
statute  not  repealed  m  to  otber  statutes  referring  to  it;  TerTltor;  t. 
Luna,  S  N.  Mex.  IBS,  8'Pac.  244,  holding  alt  statutes  In  pari  materia 
may  be  considered,  even  tbougb  repealed;  Oortesy  t.  Territory,  7 
N.  Mex.  37,  32  Pac.  007,  19  L.  B.  A.  356,  construing  statute  against 
Snnday  liquor  sales;  United  States  t.  Le  Brts,  121  U.  S.  280.  30  L. 
046,  7  8.  Ot  896,  boldlnfc  Bed  Lake  and  Pembina  reservation,  Minne- 
sota, Indian  country;  In  re  Jackson,  40  F^ed.  873,  upholding  Federal 
Jurisdiction  to  grant  removal  of  one  Indicted  for  crime  conunltted 
In  "  No  Man's  Land." 

"Indian  eonntry"  now  Inclodea  all  wltbln  United  States  to 
which  Indian  title  has  not  been  extlngnlshed,  tbou^  not  wltbln 
ezdnslve  reservation,  excepting  territory  wltbln  Btates  not  excepted 
from  tbelr  Jurisdiction  by  treaty  or  statute  at'  time  of  their  admls- 
alon,  but  saving,  even  as  to  each.  If  excluBlvely  occupied  by  '"■''■—. 
congressional  anthorlty  to  regulate  commerce  with  tbem;  beace, 
Slooz  reservation  In  Dakota  Is  Indian  country,  pp.  WX,  562. 

Approved  In  In  re  Wilson,  140  V.  S.  678.  35  L.  D14,  11  a  Ot  871. 
tndnding  Wblte  Mountain  Indian  reservation;  United  States  v. 
Bambart,  10  Sawy.  403.  494,  22  Fed.  2S7,  288.  Including  Dmattlla 
reservation,  Oregon;  United  States  v.  Owing,  47  Fed.  811,  applying 
definition  to  Xankton  reservation.  South  Dakota;  United  States  v. 
Partello,  48  Fed.  672.  873,  asenmlng  Jurisdiction  of  rape  between 
whites  In  Craw  reeervatlmi,  Montana;  United  States  v.  Htnte.  3 
N.  Mex.  124,  8  Pac.  46,  Including  Meecalero  Apache  reservation; 
Stacy  V.  Lauelle,  99  Wis.  622.  67  Am.  St  Bep.  880,  75  N.  W.  61, 
41  L.  B.  A.  42t,  opbolding  State  court's  Jorisdlctlon  of  white's  action 
against  Indian,  In  absence  of  Federal  prehlbltion;  Elk  ▼.  Wilkin^ 
112  U.  S.  100,  28  L.  645,  5  S.  Ot  44,  arguendo. 

DlBtlnguIsbed  In  Kie  v.  United  States,  11  Sawy.  582,  27  Fed.  363, 
and  United  States  v.  Ele,  26  Fed.  Oas.  778,  779,  760.  both  holding 
Alaska  not  Indian  country;  Benson  v.  United  States,  44  Fed.  181^ 
excluding  reservations  existing  In  States  in  1834;  United  States  v. 
Pour  Bottles,  etc..  Whiskey,  90  Fed.  722,  boIdlt«  Indian  title  ex> 
tingnlehed  by  valid  mineral  location,  permitted  by  statute. 


IS. —  General  criminal  laws  may,  by  treaty  without  legisU- 
Hon,  be  axtended  to  embrace  Indians  In  Indian  country,  p.  687. 
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Approved  In  United  States  t.  Monte^  t  N.  Hex.  129,  8  Pae.  48, 
b^lnc  Indian  tnatles  nefer  (tre  tkwi  JnrlBdletlon  over  oflensea 
•calDBt  whites. 

DfBtlnpifBhed  In  In  re  Soli  Quab.  81  Fed.  829,  hoUlns  Aluka 
Indiana  subject  ta  Federal  conrt's  Jurisdiction  wltbont  tteat7> 

Indiana  —  Statatsa. —  PosltiTe  repagnance  between  old  and  new 
law  la  essential  to  Implj  r^eal.  Hence,  Blonx  Indian  treaty  ft 
1888,  and  agreement  and  act  of  Oongress  of  1877,  does  not  repeal 
clause  of  |  2146,  wblcli  excepta  from  territorial  District  Oourt's 
Jurisdiction,  crimes  committed  bj  Indiana  agalnat  Indians,  Inclndlng 
mnrder,  pp.  BBS-BIO. 

ApproTed  In  Oliew  Eeong  t.  United  SUtes.  112  U.  8.  060,  28  L. 
774,  B  S.  ut  260,  coastrnlng  Ohlnese  restriction  act;  United  States 
T.  Langaton,  118  U.  S.  SS8,  SO  L.  16S,  6  S.  Ot  11S7,  holding  congrea- 
atonal  appropriation  oC  leaa  amonnt,  does  not  repeal  pnbllc  offlcer'a 
annual  salary;  Cortesy  ▼-  Territory,  7  N.  Mes.  99,  82  Fac.  807,  18 
L.  R.  A.  3S6,  where  sQbaequent  statute  Is  expressed  to  he  amend- 
ment, with  general  repeal  claase;  In  re  Uayfleld,  141  U.  8.  112,  3S 
li.  036,  1  B.  CL  940.  denying  Jurisdiction  orer  member  of  Oberokee 
nation,  charged  with  adultery;  United  States  r.  King,  81  Fed.  825, 
declining  Jurisdiction  of  Indian's  attempted  rspe  on  sqoaw,  within 
Oneida  reserratlon;  dissenting  opinion  In  Chapman  t.  Handley,  7 
Utah,  S8,  24  Pac.  676,  majority  holding  anti-polygamy  law  repeals 
statute  extending  inheritance  law  to  lUegitlmates  and  mothers. 

Distinguished  In  United  States  t.  Kagama,  118  U.  S.  382,  8u  L. 
S3I,  6  S.  Ot  1118,  upholding  act  of  1880,  giving  Jurisdiction  over 
Crimea  between  Indians;  IioalsTllle  Water  Co.  v.  Clark.  143  U.  S. 
U,  36  L.  68, 12  ».  Ct  849,  where  posltlTe  repugnance  existed  between 
old  and  new  statutes;  United  States  t.  Ward,  14  Sawy.  473.  42  Fed. 
821,  holdlnc  eon  of  negro  and  squaw  not  Indian. 

Tuiii.Ti.  —  Btatntea. —  General  law  doee  not  repeal  special,  par- 
dcnlarly  where  such  repeal  would,  without  other  notice,  confer 
Judicial  Jurisdiction  to  pass  death  sentence,  and  violate  well-deflned 
policy  of  United  States  towards  Indians,  pp.  570-672. 

Approved  tn  Gilchrist  v.  Helena,  etc.  By.  Co.,  47  Fed.  096,  holdtair 
general  statute  as  to  recording  moRgafea,  does  not  repeal  railroad 
mortgage  provisions;  dissenting  opinion  In  United  States  v.  Freight 
Aasodatfam,  166  U.  S.  358,  41  L.  1033.  17  S.  Ct  060,  holding  act 
of  1890  does  not  abrogate  provisions  of  act  of  1887,  regulating  tnter- 
atate  commerce. 

Distlngnistied  In  Apts  v.  United  States,  88  Fed.  938,  holding  per- 
mission to  Utifrate  rancho's  title,  repealed  by  creation  of  Indian 
reaervadon:  Rogers  v.  Nashville,  etc..  By.  Co.,  91  Fed.  321.  62  U.  S. 
App.  699.  where  later  act  covers  whole  subject  and  plainly  shows 
latent  to  repeal;  United  States  t.  Kle,  2B  Fed.  Coa.  780.  aisuendo. 
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V»  n.  8.  D7S-«T7,  27  L.  1038,  XOUNO  t.  DBVALZi. 

AoknowledgmeDt. —  Notarial  ceitlfic&te  of  separate  ezamlnatSon. 
and  aseent  of  married  woman,  to  trust  deed,  nnder  B.  8.,  District  of 
Oolnmbla.  (1  450,  451,  li  regarded  as  legal  ascertainmeBt  of  ancK 
facts  and  can  be  contradicted  as  against  those  acting  In  piod  faith 
thereon,  if  at  all,  only  by  de&r  showing  of  tniad,  not  bj  CMiillcttnc 
erideooe  a»  to  aaaent  of  manled  woman,  «rbo  actuall;  appeared 
before  notaiTi  PP-  574r-677. 

AppTOTed  In  Hits  T.  JenbB,  123  D.  &.  804,  SI  L.  US,  S  8.  Ot.  1«T. 
holding  certlBoate  unimpeachable,  ezcc^  for  fraud;  Mather  t.  Jarai, 
33  Ped.  866,  Brocking  t.  Straa.t,  17  Mo.  App.  805.  and  PhlUlps  r. 
Blahop,  85  Neb.  481,  B8  N.  W.  877,  aU  holding  certmeata  impeach* 
able  onlj  bj  clear  erldence  of  fraud;  Sprlngfleld,  et&,  Oo.  t.  Dono- 
ran.  147  Mo.  633,  48  S.  W.  603,  holding  luiowledge  or  notice  to 
erantee  must  be  abowni  Albany  Co.  Sar.  Bank  t.  UcCarty,  149  N. 
T.  80,  43  N.  BL  430,  holding  referee's  finding  In  support  tf  acksowU 
edgment  not  revleirable;  Northwestern  Loan,  etc,  Co.  t.  Jonasen. 
11  S.  Dak.  575,  79  N.  W.  84S,  holding  nnlmpngned  adcnowledgmest, 
supported  bj  notarr'a  evidence,  establlshee  mor^agor'a  algnatora 
made  br  him  for  her.    See  34  Am.  SL  Bep.  157,  note. 

109  n.  8.  678-607,  27  L.  1038,  PBOVIDBNOB.  BTO.,  N.  T.  8.  &  OO. 
r.  HILL  MFO.  GO. 

Shipping. —  Proceeding  In  proper  Federal  District  Court,  undat 
a<:t  oS  1861,  to  procnre  decree  limiting  shlpownn's  UablUty  tor 
1o«e«  and  Injuries  to  goods  on  board,  anpersedes  all  actlona  tharefor 
In  other  conrta,  p.  6S7. 

ReaiBrmed  in  Black  v.  Southern  Poc.  Bj.  Oo^  14  Sawr-  US.  W 
Ped.  666. 

Shipping.— Umlted  UabUlty  act  of  ISl  li  not  onlj  maritliM 
regulation,  but  cleaily  within  congressional  power  to  regulate  eam- 
merce^  p.  BS9. 

Approved  In  In  re  Wbltelnw,  71  Fed.  7S4,  reafflrmtng  vnUdltr  of 
law;  The  Garden  City.  26  Fed.  768,  upholding  act  nnder  power  of 
Congress  In  maritime  matters;  Butler  t.  Boston  Steamahlp  Co.,  130 
U.  S.  eo5,  556.  32  L.  1024,  9  8.  Ct  618,  619.  and  In  re  Oamett,  141 
a.  8.  12,  13,  36  t.  633,  634.  11  8.  Ct  842,  848.  both  holding  Umlted 
liability  law  co-«EtenalTe  with  territorial  domain  of  maritime  law; 
The  KaUe,  40  Fed.  498,  464.  7  L.  B.  A.  66,  and  n.,  applying  act  to 
waters  of  Savannah  river;  The  Tolcheeter,  42  Fed.  183,  upholding 
admfraltr  Jurlodlction,  thoogh  vessel  cnstomarllj  In  Maryland 
waters  only;  The  E.  A.  Shores,  Jr.,  73  Fed.  348,  holding  Barter  law 
of  189S  applioe  to  vessels  on  Great  Lakes;  Quinlan  v.  Pew,  56  Fed. 
120,  6  n.  8.  App.  382,  holding  right  to  limited  llabiUty  not  defeated 
becanse  only  one  claim  exists. 

Limited  In  Goodrich  Transportation  Co.  v.  Gagnon,  36  Fed  136. 
refusing  to  Umlt  damage  as  to  bnildlngs  not  subject  to  admltaitj 


,y  Google 


CG8  Motca  on  D.  8.  Beports.  100  U.  6.  S78-60T 

JnritdictlML     Dlstlnfalebed  In  WoodhonK  t.  Cain.  96  N.  0.  114. 
holdinf  act  lot  applicable  to  wat»a  entlr^  wltbln  State. 

supping.—  Upon  tUlnf  oS  llbca  afainat  ahlp  or  owners,  latter 
ahonld,  under  limited  UablUty  act  of  iS&l,  ettber  with  or  wltbont 
anairar  oa  meiita,  patUioB  for  apporthnunent  of  damages  tbere- 
■nder,  and  par  Into  emiM,  «r  give  due  adpnlatlon  for.  socb  earn  aa 
court  »a7  flod  to  be  amotmt  of  limited  llablUtr,  or  vnrreDder  ablp 
aad  frelgbt  to  tnutee.  He  la  tberenpon  entitled  to  monition  against 
aD  peraona  to  Interrene,  and  to  bave  otber  nilts  restraHied,  p.  591. 

Admiral^. —  Bnlee  of  SnpreoM  Court  goTemlng  proceedlnga 
under  ■blpowner'a  limited  liability  act  of  18D1,  preacrlbe  petition  to 
District  Oonrt,  stating  facts  and  relief  sought,  and  tbat  court,  after 
daa  appraisement  of  owner's  Interest  in  slilp  or  freight,  sbail  requfte 
payment  tbereof,  or  due  stipulation  tberefor,  or,  at  owner'a  dectlon. 
transfer  of  Intereeta  to  trustee,  and  thereupon  shall  dte  all  dalm- 
anu  to  appear  at  certain  time  wltltln  three  months  and  prove  claims, 
•hotl  give  public  notice  thereof,  and  reetraln  prosecution  <tf  aU  other 
anlta,  p.  582. 

Approved  in  In  re  Uerrlson,  147  U.  &.  &4,  33<  37  L.  67.  6B,  U  B. 
Ct  263,  S&4,  bohUog  petaonal  service  of  claimant  unnecesHarr.  and 
upholding  stlpnlaUon  provision;  The  Garden  dtj,  aB  Fed.  770.  771, 
holding  petition  need  not  show  claims  exceed  value  of  ship;  In  re 
GardeB  City,  27  Fed.  236.  adjadfclng  State  court  costs  against  owner, 
caused  by  delay  In  application  to  District  Court;  The  Boae  OidUn, 
62  Fed.  831,  holding  giving  of  stlpnlatlon  for  eblp's  value  In  ceUlslon 
does  not  bar  limitation  of  liability;  Tbe  H.  F.  Dlmock,  52  Fed.  SS9, 
boldliig  one  claimant  may  proceed  In  twbelf  of  all;  In  re  Anala 
Faxon.  66  Fed.  B77,  holding  owner  may  plead  both  no  negligence 
and  limited  llabUIty;  The  Battler.  67  I^ed.  253.  holding  maritime 
Menbolders  entitled  to  pro  rata  distribution.  Irrespective  of  datee 
of  process;  Tbe  Columbia,  7S  Fed.  234,  44  U.  8.  App.  SS6.  reversing 
67  Fed.  B44.  29  D.  a  App.  947,  upholding  appeal  by  one  dalmant 
wlthoot  Joining  others;  Longhlln  v.  UcGaulley,  IW  Pa.  8t  B22,  « 
Am.  St  Bep.  875,  40  Atl.  1022,  holding  provlslona  of  aets  of  18S1 
BDd  1886  may  be  administered  by  State  court 

Admiralty. —  Rules  prescribed  by  Supreme  Court  for  proceedlttga  . 
under  Umlted  liability  act  of  1S51,  are  within  congresilonal  authori- 
sation to  prescribe  forma  of  proceeding  In  equity  and  admiralty. 
pp.  8SS,  B94. 

Approved  In  Tbe  Colombia,  73  Fed.  228,  44  XJ.  8.  App.  326.  and  In 
re  Wbltelaw,  71  Fed.  786.  both  realBnnlag  rule:  Bx  parte  Pbenlx 
Ins.  Co.,  lis  n.  S.  621,  SO  L.  2T9,  7  8.  Ct  29.  comparing  f  913,  B.  S.. 
witb  original  section,  authorizing  Supreme  Court  rules. 

AdmlraltT. —  Cases  may  arise  where  limited  liability  act  can  b« 
pleaded  by  way  of  defenae  alone,  aa  where  ship  was  total  kwa. 
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ApproTcd  lo  Craig  v.  Continental  Ina  Co.,  141  U.  a  HBi  80  L. 
888,  12  S.  Ct.  99,  boUIng  complete  toes  of  ship  e 
IlBbUltr:  Tbe  BosB,  53  Fed.  13S.  holding  fnU  rdlet  c 
cominoB  law,  vtiei«  tbere  Is  but  one  claim. 

Admlrklty.—  District  Goorts,  aa  Goorts  of  Admlr^ty.  taaTo  Jarfs- 
dlctloD  over  enforcemuit  of  limited  Uabllltr  act  of  ISBl,  and  court  of 
district  In  wblcb  vesBel  la  libelled  or  foond,  or  owners  are  sned,  la 
proper  one  In  whlcH  to  obtain  limited  llablUty  decree,  p.  &B8. 

Approved  In  Butler  v.  Boston  Steamsblp  Co.,  130  D.  S.  052,  3S  L. 
1023.  t)  8.  Ct  617.  holding  complaint  In  another  conrt.  aUegbig 
owner's  negligence,  does  not  dl^lace  admlralt?  Jortsdlctton;  The 
Uar;  Lord,  81  Fed.  417,  denying  Olrcnit  Oonrt'e  Jurisdiction,  exc^n 
on  appeal  from  District  Court;  DlweU  t.  Qelbel.  33  Fed.  TS,  deorlng 
Circuit  Court's  Jurisdiction:  The  Citr  of  Norwalk,  56  Fed.  110,  as- 
suming Jurisdiction  to  administer  State  statute  giving  damages  for 
death  b7  negligence. 

Distinguished  In  Bx  parte  Fbenlz  Ins.  Co.,  US  D.  S.  S2C.  80  U 
280,  7  S.  Ct.  31,  denying  admiralty  Jorisdictlon  of  Ore  on  land,  origi- 
nating in  ship:  Oregon  R.  R.,  etc.,  Co.  v.  Balfour.  90  WtA.  29S,  SI 
U.  &  App.  156.  arguendo. 

Shipping.—  District  Court's  decree,  limiting  sblpowner's  liability 
undw  act  of  1851,  Is  binding  everywhere,  and  upon  Inotltutlon  of 
proceedings  therein,  and  proper  certification  thereof,  all  further  ac- 
tion thereon  In  other  courts  should  be  suspended,  p.  599. 

Approred  in  Bounds  t.  SteamslUp  Co.,  14  B.  I.  849.  holding  such 
decree  tiar  to  action  in  State  court  for  personal  injuries. 

Admiralty. —  District  Court  probably  has  right  to  enjoin  proceed- 
ings In  otb«t  courts,  under  shipowner's  limited  liability  law  of 
1851,  but  question  can  be  tmlsed  for  review  only  by  attachment  pro- 
i^eedlng  for  disobeying  same,  p.  600. 

ApiMDved  In  Tbe  Tcricbester,  42  Fed.  184.  and  In  re  Whltelaw. 
TI  Fed.  735,  both  nolding  District  Court  may  enjoin  proceedings  in 
State  courts;  Moran  r.  Sturges,  154  U.  S.  270,  88  L.  886,  14  S.  Ct. 
1023.  h<riding  receivership  and  Injunction  by  State  court,  doea  not 
displace  District  Court's  Jurisdiction. 

Shipping.—  Section  1  of  limited  llabUItT  act  of  1861.  relieving 
nlilpowner  of  damages  for  loss  by  fire,  not  caused  by  his  design 
or  negligence,  does  not  exclude  ftre  losses  from  |  3,  limiting  UablUty 
In  case  of  loss  or  damage  without  owner's  privity  or  knowledge, 
pp.  601-608. 

Awroved  In  Bntier  v.  Boston  Steamship  Co.,  180  U.  S.  66a  32  L- 
1022,  9  B.  Gt.  616.  and  Bounds  v.  Steamship  Oo.,  14  B.  1.  84S,  both 
holding  limitation  extends  to  personal  Injuries. 

Distinguished  In  The  Egypt,  25  Fed.  326,  where  ship's  cargo  was 
destroyed  on  dock,  by  Ore  originating  there;  Quinlan  v.  Pew.  D» 
Fed.  116,  6  V.  S.  App.  382.  arguendo. 
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109  U.  S.  eOfr^lT,  27  L.  1049.  ROBEBTSON  r.  PIGEBBLL. 

Wills.—  Law  ot  pUc«  goT«nu  f«n&ai  reaalremeata  to  tnnsfw  o( 
radtj,  wtetbar  UBtUDenUr;  or  Inter  Tlvoa;  henca,  will  of  mltr 
ia  District  of  Oolnmbla  mmt  be  estabUshed  bj  prodnctioD  tb«c«o( 
mmA  hj  Babocrtblng  wltneaaeB.  or.  If  dead,  b;  proof  ot  tbelr  band- 
WTiUDg,  pp.  810,  ai3. 

Approved  in  HoitIkid  *.  Weattierby,  ISO  lU.  4SS.  54  N.  B.  240,  ud 
Ford  T.  Ford,  70  Wis.  44.  0  Am.  8t  Bep.  122.  3S  N.  W.  IM,  both 
boldlng  toBtatofa  capacitj  gorenied  bj  law  of  place;  Nelson  t.  Pot- 
tor,  SO  N.  J.  L.  S25,  IS  Aa  878,  boldlnf  will  mnat  confarm  to  ro- 
qulrementB  of  place  wbei«  realty  la. 

Wllla. —  In  most  States  will  of  realty  mnrt  be  protwied  beforo 
received  elsewhere  as  conveyance,  bnt  not  In  Maryland,  wbere  com- 
mon law  prevails:  bence,  not  In  District  of  Columbia,  p.  810. 

Approved  In  CampbeU  v.  Porter,  162  D.  S.  485.  40  L.  1047.  16  8.  Ot 
874,  denying  rigbt  of  Bnpreme  Oonrt  ot  District  ot  Golnmbla  to 
probate  will  as  to  realty. 

Judgments. —  Conrts  of  one  State  need  not  give  greater  force  t* 
docreee  of  otber  States  tban  tbey  have  tbere;  bence.  District  of 
Ootumbla  conrts  need  not  give  effect  to  Virginia  probate  of  will  aa 
passing  title  to  any  bat  Virginia  realty,  pp.  010,  SIL 

Approved  In  Frame  v.  Tbnrmann,  102  Wis.  8T0,  IS  N.  W.  48,  de- 
nying flnaUty  of  Loolslana  probate  as  to  Wisconsin  property. 

Wills.— Virginia  probate  of  will,  never  contested  tbere  In  chan- 
cery. Is  conclnslve  elsewhere  as  to  property  tbere  transferable  by 
will,  bnt  not  as  to  realty  In  other  States  ceqalrlog  local  probate, 
p.  611. 

Approved  In  WInslow  v.  Donnelly,  119  Ind.  D66,  22  N.  B.  12.  hold- 
ing win  probated  In  another  State  not  sabject  to  collateral  attack. 

WlUa. —  Probate  of  will  of  realtr  in  one  State  does  not  eatabllsb 
Ita  validity  aa  to  realty  In  other  States,  and  proof  in  ejectment  of 
devise  (rf  land  In  Maryland  —  and,  boice.  District  ot  Golnmbla  — 
must  be  by  prodndng  will  and  snbscrlblng  witnessea,  or.  If  wUl  be 
lost  or  nnobtalnable,  by  secondary  evidence  of  execotJon  and  coi^ 
tanta,  pp.  611,  612. 

Approved  In  VMkm  t.  Pottar.  SO  N.  J.  L.  828.  IS  Atl.  876,  and 
W«1ls-Fargo,  etc,  Co.  v.  Walch,  87  Wis.  71.  ST  N.  W.  MO,  both  hold- 
ing foreign  probato  Ineffectoal  to  pass  title  to  realty;  In  re  Clayson, 
24  Or.  547,  84  Pac.  860.  holding  foreign  probato  mnst  be  In  form 
preacrltted  by  law  of  situs. 

IMof^t  by  deed  does  not  exist  against  grantee  not  executing  In- 
■tmmeut,  p.  S14. 

Landlord  and  tenant.— Lessee  Is  estopped  to  ieaj  lessor'a  tltla 
onder  which  be  holds  by  mere  right  of  possession,  pp.  614,  SIS. 
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TcndoT  and  pnTcIiAMr. —  Gmntec  !■  eitopped  to  deny  grantdKi 
title  to  avoid  parmeot  of  parcbase  moner.  p-  8U. 

Ifftopp«L —  Wbere  botli  parties  clatm  title  throagh  nine  fimaXot, 
neither  can  dear  his  then  title,  pp.  SIS,  616. 

Approved  111  Edao  t.  Stigar,  75  Hd.  40S,  M  AtL  24.  and  NelMT 
r.  AhdIJo,  0  M.  Hex.  837,  M  Pac  240,  botb  reafflrmfng  rnle. 

Bctoppel  In  pals  cannot  now,  except  In  few  caaes,  preclude  denial 
of  grantor**  title  In  Klwence  of  redtaU  or  relatlonslilp  "™fc^"g  de- 
nial dishonest;  hence,  grant  of  life  estate,  without  indtalB  or  refer- 
ence to  remainder,  does  not  estop  grantee  to  claim  (ee^  p.  816. 

Approved  In  Brbee  t.  Oreeon,  etc.,  R.  R.  Oo.,  ISO  U.  B.  682,  SB  It. 
300,  11  S.  Ot.  646,  reafflnnlng  rule;  Elder  t.  M'Qasker,  70  Fed.  54T, 
37  U.  S.  App.  1,  and  Boblnaon  v.  Thornton,  102  Gal.  6SS.  84  Pac.  122. 
botli  holding  grantee  not  estopped  to  claim  auder  Independent  titto; 
Moora  T.  Smead,  89  Wis.  665,  62  N.  W.  428,  holding  grantee  net 
estopped  to  show  divesting  of  gnntor's  title  nnder  panunonnt  Uen. 

WO  u.  &  eiB-ezo,  27  l.  loes,  swbhnbt  ».  united  states. 

United  SUtes. —  Where,  under  contract  with  United  States  ta 
bnlld  wall,  providing  that  parmeat  shoald  not  be  made  ontll  officer 
designated  bj  United  States  had  certified  **  that  tt  was  In  all  re- 
spects as  contracted  for,"  and  findings  showed  snch  officer  refnaed 
sncb  certlflcate  Id  exercise  of  honest  Judgment,  wlthont  frand  or 
gross  mistake,  contractor,  having  been  notified  In  aBvance  of  de- 
fective material,  cannot  recover,  p.  620. 

Approved  tn  Chicago,  etc„  R.  R.  v.  Price.  138  U.  S.  19S,  36  L.  Sllli 
11  S.  Ot  801,  Martinsburg,  etc..  R.  R.  v.  March,  114  U.  S.  KO.  20  L. 
266.  S  a.  Ot  1036,  Ogden  t.  United  SUtes,  60  Fed.  727,  IS  D.  B. 
App.  615,  Unud?  V.  LoutsrlUe,  etc.,  R7'i  67  Fed.  637,  31  U.  8.  App. 
606.  and  Hot  Springs  R7.  v.  Maher.  48  Ark.  629.  3  S.  W.  641.  all 
holding  engineer's  decisions  binding  nnder  constmctlOD  contracts 
Involved:  Breyman  v.  Ann  Arbor  Ry.,  85  Fed.  666.  holding  railroad 
manager's  Gertificatea,  tinder  contract  for  montblT  parroents  of  flO 
per  c«)t,  conclnalve  of  amount  of  work;  Panly,  etc,  Oo.  v.  Hemp- 
hill Covnty,  82  Fed.  704.  28  U.  B.  App.  481,  holding  Incapadty  ot 
commlSBloner  appointed  by  coaoty  to  Inspect  work,  do  defense; 
BUlott  V.  Missouri,  etc..  By..  74  Fed.  700.  40  U.  S.  App.  61,  holding 
arbttor's  decision  condnslve  on  count  measurement  or  dlstancSf 
though  capable  of  exact  measurement;  Logansport  etc.,  Qas  Oo> 
V.  Pern,  SO  Fed.  1S7,  upholding  gas  franchise  ordinance,  reserving 
right  to  conncn  to  fix  price  of  gas  after  ten  yeare;  Howard  v.  Penaa- 
cola,  etc.,  R  B.,  24  Fla.  600,  5  So.  374,  holding  parties  to  contract 
may  bind  themselves  by  submitting  dllterences  to  employee  ot  one; 
Bammore,  etc.,  B.  B.  ».  Brydon,  68  Md.  227,  H7  Am.  Rep.  326,  9  Att. 
128,  holding  dedsloD  most  be  based  on  honest  Judgment;  WUbnr  v. 
Bingham,  3  Ohio  O.  0.  462.  heading  defMidant  aole  Judge  under  ivo- 
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vlw>  tbat  be  need  not  pay  for  fnmftce  nnlesa  aaUBfactorT;  Rallroul 
r.  Central  Lumber,  etc.,  Go.,  9Q  Teon.  H4,  S2  S.  W.  636,  apholdlnx 
bnfldtnci  conttact'i  proTislon,  glTlng  arbitrator  sole  power  of  de- 
ciding proper  sllowancea  for  alteratlonB;  BstQer  t.  Tendrlck,  7S 
Tex.  W4,  11  8.  W.  COa.  fi  I..  R.  A.  27S,  and  n.,  boldtns  conc1aslv^ 
approval  of  architect  vrttb  complete  power  of  niperTlsloQ,  fmod  be- 
Incnbaent 

Dlstlngulebed  in  Fletcber  v.  New  Orleuu,  etc.  By.,  IB  Fed.  731, 
wbere  railroad  availed  Itself  of  labor  and  refused  approval  In  bad 
faltb;  Central  Trust  Co.  v.  LoaisvlUe,  etc..  Ey.,  70  Fed.  2S4,  wbera 
contracc  did  not  make  en^liieer'a  esdinate  condnslve;  Crane  Elevator 
Oo.  V.  Glaik,  60  Fed.  708.  SS  U.  S.  App.  203,  where  arcbltcct  refused 
to  determine  satlsfactorlness  of  work;  Moran  *.  Schmltt,  100  Ulcfa. 
282,  07  N.  W.  826,  wbere  arbiter  selected  refused  to  make  estlmatee; 
C  H.,  etc.,  Rj.  V.  Hendry,  66  Tex.  002,  where  engineer  measured 
rock  on  wrong  conetmctJMi  of  contract 

109  U.  S.  021-027,  27  L.  1053.  CHHBOKBB  OODNTT  C0MMB8.  T. 
WILSON. 

Mnnldpal  eotporatloiia. —  Since,  onder  t»™«  atatntes,  duty  de- 
volved upon  board  of  county  commlsrionets.  In  coasequenee  of  va- 
cancy In  office  of  township  trustee,  to  levy  tax  to  pay  Judcmeat  re- 
covered oD  ttrwDshlp  bonds,  mandemus  properly  lasned  to  tbem, 
p.  620. 

Approved  tn  Labette  County  Oommis.  v.  UoaKon.  112  XJ.  B.  22S; 
28  L.  701.  B  &  Ct  110.  an  Identical  cane. 

Aj^eal  and  error. —  Board  of  county  commissioners,  appealing 
from  Judfment  In  mandamus  proceedings,  reqalrlng  tax  levy,  caa- 
Dot  complain  for  other  ofBcers  wbo  have  not  appealed,  p.  026. 

Approved  la  Labe^  County  Commn  v.  Monlton,  112  D.  3.  22B, 
28  L.  702.  A  S.  Ot  112.  botdlDg  one  writ  against  all  offlcers  eon- 
cemed  In  levying  tax,  proper  remedy  to  enforce  collection. 

109  U.  a.  027-629,  27  L.  1055,  SAUAMANOA  TOWNSHIP  v.  WIL- 
SON. 

O&oers. —  In  absence  of  constltudonal  or  legislative  provlstoni, 
removsl  of  township  trensurer  Into  adjoining  townehtp  does  not.  ttt 
itself,  vacate  hie  office,  so  as  to  Invalidate  service  of  summons  upon 
bim  In  bis  official  capacity.  In  action  against  township,  p.  628. 

Approved  in  Dempsey  v.  Township  of  Oswego.  51  Fed.  100.  4  n. 
S.  App.  416,  holding  service  of  mandamus  not  Invalidated  by  removal 
of  ofllcer  from  township;  dissenting  opiniou  In  Coleman  v.  Sanda, 
87  Ta.  703.  704,  IS  8.  B.  1fi2,  majority  holding  registrar  of  voters 
remains  In  office  audi  acceptance  of  his  resignation. 

Distinguished  In  Amy  v.  Watertown.  130  D  S.  SIS.  82  L.  061,  I 
8.  CL  63B,  holding  service  on  mayor  Ineffectual  after  hia  resignatioB, 
vol.  X  — 48 
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DM  n.  S.  S29-6S2,  27  L.  1066,  EX  PABTB  BOTBK. 

AdtnlnJtjr. —  District  Courta  b&re  admlnltr  Jnitodictlaa  enr 
lUTlgmble  cuuUa  Bolelj  wltbln  one  StAte,  nsed  «•  pabUe  Uftairar 
(or  commercfl  between  pUcea  In  different  Stntes,  eroi  an  to  bufen 
Id  colUsioo,  one  oC  wblcb  1b  going  from  one  pUce  to  uiotber  Ut  Mine 
State; «.  g^  collWon  on  Illlnoia  and  Mtcblgnn  canal,  eonnectloK  lAko 
Mlcblgan  with  Iflaslutppl  rlTer,  pp.  S31.  632. 

ApiHOTed  in  In  re  Qamett,  141  U.  a.  Ifi,  17,  SB  L.  684,  ew,  11  & 
Ot  843,  o44,  botding  limited  llabllttj  law  appllea  to  veseels  on  naTl- 
Kabte  rirera  abore  tidewater;  Tbe  BUa  B..  24  Fed,  508,  aaenmlnf 
Jurisdiction  over  Bre-ton  tog  In  Bnffalo  harbor;  The  P..  etc,  P.  M. 
Net  2,  33  Fed.  Oil,  assuming  jurisdiction  over  TCBBel  HaTnaging  nift 
of  logo;  Pope  t.  Secfcwortb.  47  red.  8S0,  asenmlnx  Jurisdiction  orer 
colUeton  with  barge  on  Alleghenr  rtver:  Tbe  Katie,  40  Ped.  482,  488. 
T  L.  B.  A.  S9,  SB,  and  n.,  holding  BaTannah  river  pnbbe  nnTlgable 
•tream;  ITBae  ▼.  Bowers  Dredging  Oo.,  86  Fed.  847,  holding  dredge 
designed  to  facilitate  nartgatlon  sabject  to  maritime  Ben;  LoniS' 
nile,  etc.,  R.  B.  T.  Commlaalon  of  Tennessee,  19  Ped.  712,  invalldat- 
tnc  State  law  regulating  Interstate  traffic;  Illinois  Cent.  ^,  t. 
Stone,  30  Pad.  476,  bedding  Told,  State  legislation  r^ulatlng  trans- 
portation cbarges  of  laltroad  not  wbollr  within  State. 

Diatlngnlsbed  In  Lehigh  Valley  B.  B.  t.  Pennsylranla,  146  U.  a 
204,  86  L.  676,  12  S.  Gt.  808,  upb<ridlng  taxaUon  of  railroad  paadag 
through  another  State,  between  points  In  same  State;  United  StatM 
V.  Burlington,  etc.,  Penr  Co.,  21  Fed.  333,  holding  naTigable  rlrer 
or  lake  wboll?  In  one  State,  without  navigable  outlet,  not  wttUa 
Fedeiml  Jarisdictton. 

100  D.  &  688-640,  27  L.  1068,  JBSTBiY  v.  BUBDBTT. 

Vatonta. — Claim  of  Bnrdett  organ  reed-board  patent,  Itdd  not 
Infringed  bj  organ  containing  ootbing  covered  tbvnibj  except  what 
bad  been  need  In  organ  made  three  rears  before  such  patent  tssoed. 
p.  S8&. 

Vatsnta. —  There  la  no  invention  In  length  and  slie  of  vatve  opea- 
fngs  In  claim  2  of  Bnrdett  organ  reed-board  patent,  p.  6M. 

Approved  la  Olart  Pomace-Bolder  Oo.  r.  Pergneoo,  119  U.  S.  SK, 
30  L.  408.  7  8.  Ot  384.  Grant  v.  Walter,  148  U.  S.  SM,  ST  L.  587,  18 
8.  OL  701  (affirming  S.  C,  38  Fed.  896),  and  Slmonds  Mfg.  Oo.  v. 
Atkins,  63  Ii'ed.  687,  all  holding  change  of  proportitHiB  not  Invention; 
Thompson  v.  Boisselln.  114  D.  S.  12,  20  L.  SO.  6  &  Ot  1018,  and 
SUrrat  v.  Bscelalor  Mfg.  Co..  61  Fed.  984,  27  D.  8.  App.  IS,  botb 
holding  trlffing  Improvemoit  apparent  to  any  meehanle,  not  Inves- 
tlon;  Wright  v.  Toengling.  38  Fed.  668,  holding  patent  of  met^anlcal 
operation  does  not  protect  mere  form  of  parts;  Bonnell  t.  StoD,  ST 
Fed.  307.  affirmed  in  S.  C.  61  Fed.  768.  17  U.  S.  App.  MS,  deoylng 
Invention  In  substituting  single  henge  wire,  passing  through  c^Oa  ot 
bed-^ring,  for  two;  and  In  following  cases,  denying  Invention  im 
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Md:  OInett  v.  Olklllll.  24  BIMgU.  418,  SO  Fad.  824,  No. 
lfiS,880,  tor  combination  of  Bhlrt-bosom  and  sbtrt-bodT;  Leouud  t. 
LoTdl,  29  Fad.  814,  No.  281,730,  for  Improvement  of  remoTable  Ice- 
box parUUooa;  Sampaon  t.  Don&ldaon,  00  Fed.  624,  S2  D.  8.  App. 
712,  No.  400,988,  for  ImproTement  In  nWe-reMstlnK  tools. 

lOB  n.  8.  Stl-aSO.  27  L.  1060,  CLBUBNTe  t.  ODOBI^BS  APPA- 
BATDS  OO. 

Patents. —  Eelser  priTT-TanIt  t'eantng  patent,  to  opcntloB  at 
wblch  valTo  la  neceeaair,  ■«  not  Infringed  by  patents  U8,T41t  and 
179.996,  dlspenalnc  wltb  tsIto,  p.  647. 

Patents  dispensing  with  valve  easentlal  to  operation  of  prior  pat- 
ent, since  reissued,  do  not  infringe  releme  nnleaa  It  be  btosdor  tban 
original.  In  whlcb  case  It  Is  void,  pp.  647-6tiO. 

Approved  la  Tubular  Rivet  Go.  v.  Copelaad,  26  Fed.  10T,  hiding 
claim  Id  releaned  patent,  broader  tban  original,  void. 

Pataots. —  Omission  to  claim,  under  combination  patent,  autH»m- 
Unstlons  apparent  on  lace  tbereof,  U  pabllc  dedication,  Irrevocalile 
bj  smMided  relasoe^  four  ana  one-halt  jesfs  late?,  covering  Inter- 
vening patenta  granted  to  otbers  prior  to  application  for  reissue, 
p.  6Sa 

Approved  In  Tnmer,  etc,  Co.  v.  Dover  Stamping  Oo.,  Ill  D.  8. 
827,  28  L.  444,  4  8.  Gt  406,  Torrent  Oo.  v.  Bodgers,  112  U.  S.  669.  28 
L.  846,  B  a  Gt  GOT,  Wooetar  v.  Handy,  22  Blatchf.  S33,  21  Fed.  66. 
UattbewB  v.  Inm-Olad  Mtg.  Co.,  22  Blatdif.  432.  21  Fed.  94S,  and 
mectrlc  Oaa,  etc.,  Co.  t.  TlUotaon,  22  BUtcbC.  4S3,  21  Fed.  B70,  all 
invalidating  reissues  made  to  cover  atmctnres  brought  Into  use  prior 
to  appUcatloD  therefor;  Electric  Oaa  Co.  v.  Boston,  etc.,  Co..  139 
D.  a.  501,  002,  S6  L.  260,  11  8.  Ct  &93,  where  there  was  eight  and 
one-baif  years'  delay  and  oo  Inadvertence;  Baltimore  Gar,  etc.,  Co. 
V.  North  Baltimore  By..  21  Fed.  48,  where  adverse  ngtats  accrued 
before  relaane,  after  fourteen  years'  delay;  8chwarzenbacb  v.  Odor- 
less Bzcavatlng,  etc..  Co.,  05  Md.  88,  57  Am.  Rep.  302,  8  AtL  676, 
arguendo. 

Approved,  bnt  not  applied.  In  Hammond  v.  Franklin,  28  Blatchf. 
81,  22  Fed.  8S6,  holding  less  than  three  months  not  tmreasonable 
deUy.  DUtlngulshed  In  Toplltt  v.  TopUff.  14S  D.  8.  169,  38  L.  604,  12 
8.  Ot.  880,  dlscnsslng  conditions  of  reissue  where  claim  la  narrower 
than  invention;  Odell  v.  Stont,  22  Fed.  102,  permitting  enlargement 
to  Include  patentable  features.  It  seasonably  made.  In  absence  of 
Intervening  rights;  Hntchtnaon  v.  Bverett,  SS  Fed.  504,  where  ap- 
pUeatton  tor  relsene  for  Inadvertent  omlaslon  was  made  twenty  days 
after  Issoe:  Hlllbon  v.  Hale,  etc,  Ufg.  Go..  69  Fed.  964.  28  V.  8. 
App.  SSa,  whsre  smeaded  twpUcatloD  covered  substaatlBUr  same 
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109  V.  S.  650-8S1,  27  U  1084.  ALBRIGHT  r.  EMERT. 

AppMkl  and  error. —  Decree  of  Supreioa  Conit  of  Dlatrtct  af  (V 
Inmbla,  afflnned  on  facts,  p.  6501 

Not  cited. 


Ooatnfita. —  Under  contract  to  racelTo  twenty-flve  wm^ons  ta 
food  and  mercbantable  order.  In  payment  «t  debt,  creditor  most 
determine  cm  recetvlns  wagona,  whether  they  are  In  aacb  order, 
and  recdpt  and  selling  of  twenty-one  was  acceptance  thereof  la 
)>ajment  of  claim  pro  tanto,  Irrespective  of  condition  of  wafona  m 
price  broD^t  ttierebj,  p.  654. 

Notdted. 

109  n.  8.  «54-e59.  27  L.  1068.  WTMAN  T.  HALffTBAD. 

Bxeontora  and  admlniatratois. —  Simple  contract  debts  dne  dece- 
dent are  assets  at  debtor's  domicile  for  purpose  of  founding  admliK 
iRtratlon,  and  locality  is  not  altered  by  sItIdk  blU  ot  exchange  or 
note^  payable  elsewbere,  p.  fOB. 

Approved  In  Chicago,  etc.,  By.  t.  Stnrm,  174  U.  8.  714,  19  S.  Ct 
799,  upholding  decree  garnlshlag  non-resident's  wages  at  domicile 
of  debtor  corporation;  N.  B.  Mnt  L.  Ina  Co.  t.  Woodwortb,  111  U. 
8.  146.  23  L.  381.  4  S.  Ct  387.  taoldlDg  life  policy  of  foreign  company 
assets  for  administration  In  State  where  It  subjects  Itself  to  service 
of  process:  Uooney  t.  Bnford,  etc.,  Mfg.  Co.,  72  Fed.  40,  S4  TJ.  8. 
App.  681,  holding  debt  due  non-resident  by  foreign  company,  wUch 
has  subjected  itself  to  service  of  process,  gamishahle;  UcOnlly  v. 
Cooper.  U4  Osl.  262,  60  Am.  BL  Bep.  70.  46  Pac.  88,  86  L.  R.  A.  4M. 
holding  local  ancillary  administrator  entitled  to  possession  of  dis- 
puted deposit  certificate  In  local  bank;  Reynolds  t.  McHullen,  H 
Mich.  083,  54  Am.  Rep.  306,  22  N.  W.  49,  holding  foreign  administra- 
tor may  not  sell  mortgage  on  Ulcltlgan  land;  Sula  r.  Hntual,  elb, 
U  Assn.,  Itf  N.  T.  S71,  40  N.  B.  244.  28  L.  R.  A.  3S2,  holding  life 
policy  assets  where  debtor  resides;  Butler  v.  Qoreley,  146  TJ.  8.  SIS, 
86  L.  980.  18  8.  Ct  88.  holding  proceeds  <rf  claim  against  United 
States,  assets  of  Massachnsetts  debtor's  assignee  m  Insolvency;  Fox 
V.  Tay,  89  Cal.  348,  28  Am.  St.  Rep.  479,  24  Pac.  806,  holding  local 
admlnlstmtor  liable  to  domiciliary  administrator  for  assets  received; 
CaUtn  V.  WUcos  Stiver,  etc.,  Co.,  128  Ind.  48S,  18  Am.  St  Rep.  844.  24 
N.  B.  262,  8  L.  R.  A.  8S,  upholding  garnishment  by  Oonnecttcot  eltl- 
sen  of  debt  dne  to  Illinois  debtcH-;  Bull  v.  Puller,  78  Iowa,  23.  16  Am. 
8t  Rep.  420,  42  N.  W.  673,  ar^endo. 

Approved,  but  not  applied,  in  Moore  v.  Jordan.  Se  Kan.  27S,  fli 
Am.  Rer-  BSS,  IS  Pac.  839,  where  plaintiff  was  not  entitled  to  pr»- 
ceeds;  Amsden  v.  Danlelson,  18  B.  I.  789,  SI  &.tL  4^  where  decedent's 
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execntor  attftched  non-resldeat'a  realtj.  DUtlDfolBbed  Is  Haot  t. 
Wilson,  81  Fed.  SS6,  Acajlng  power  of  court  of  promisor's  domt- 
efla  to  enjoin  non-resident  holder  of  note;  Cooper  r.  Beers,  14S  m. 
32,  3S  N.  E.  82,  holdioi  sU  persons!  propccty  dlatrlfaatsblo,  sftor 
debts  paid,  according  to  tsw  of  decedeotfa  domleUo. 

aKMittars  snd  sdmlalstrstors. —  Fajmant  ts  admlntetnitor  air- 
pointed  In  Btat*  of  decedent's  domicile,  wltblm  or  wtttwot  soeb 
State,  Is  TsUd  as  ocaloat  other  admiolstratora,  pi,  656. 

Approved  Id  N.  B.  Hat  L.  Ids.  Cki.  t.  Woodworth,  111  U.  S.  147, 
28  L.  S82,  4  &  Ot  S68.  resfflmilnr  nUe. 

Dittlntnlahed  In  Hoore  ▼.  Jordan,  SS  Kan.  277,  SB  Am.  Bep.  660, 
IS  Pac.  MO,  denjing  Ooloiada  admlnlstntoi's  Utle  to  notes  Ot  mi- 
Dols  decedent,  payatde  In  Kansaa 

Bxeeutors  and  sdmlnistraton. —  TTnlted  States  has  no  domicile  In 
anj  special  part  of  Datoa,  and  debts  dne  bj  them,  unlike  prlvst* 
debton'.  do  not  constitute  local  assets;  nor  does  glTlng  of  treasur 
draft  or  deposit  there  ot  money  affect  localltr  of  debts,  and  they 
mar  he  paid  In  dlscretton  of  proper  of&cer,  uncontrolled  by  man- 
damns,  either  to  administrator  of  decedent's  domicile  or  to  andl- 
iMTj  administrator  in  District  of  Oolambla,  pp.  658.  acia 

Approred  In  Taylor  t.  Bemlss,  110  U.  8.  46,  28  U  66,  S  8.  Ot  448, 
holding  payment  by  goTemment  to  Washington  attonwys  of  LoulBl- 
ana  tutrix,  binding  on  minor  heirs;  Manning  t.  IielghtiKi,  66  Tt  101, 
39  AtL  268,  24  L.  B.  A.  0S8,  and  B^  npboldlng  right  ot  Court  ot  Omb- 
mlssioners  ot  Alabana  Clalma  to  Fetose  Jadgmeat  In  suit  bj  teielga 
administrator:  Davis  t.  Chapman,  88  Ta  78,  6  Am.  Bt  Bep.  IBB,  1 
8.  BL  476^  hiding  smvty  bound  by  goTMnnrnt's  payntent  to  ad> 


109  D.  8.  «6»-a84.  37  L.  106T.  BAOHMAN  v.  LAW80N. 

VeatraUtr  laws. —  Trsaty  ot  Washington.  OaDsra  award  aad  act 
«t  Oongreas  creating  Court  ot  Oommlssloners  of  *i«»»«f  '"■■■t—, 
did  not  create;  but  merely  recognised  dght  to  compwisatk»  tar 
ships  captnied  by  rebd  emlser  Vlorlda;  hMica  ahlpowner'B  refaaal 
thereafter  to  permit  collection  of  his  dalm  by  Orm  tberetofore  aas- 
ployed  to  do  so,  and  Incurring  expense,  did  not  destroy  right  to 
commlsilon,  pp.  660-968. 

Approved  in  WOliama  v.  Heard,  140  U.  &  544,  85  L.  KSd.  U  &  Ot 
889,  holding  such  right  passes  to  assignee  In  bankruptcy;  Grant  v, 
Bodwell.  78  Me.  464,  7  AtL  14,  holding  residuary  beqnest  passes 
money  realized  under  soch  award;  Manning  v.  Perklna  85  Me.  173, 
26  Atl.  I0I6,  holding  agreement  to  prosecute  similar  claim  not  cbam- 
pertons;  Orspel  v.  Hodgea  112  N.  T.  42S,  20  N.  B.  648,  holding  ancta 
right  not  extinguished  bf  Oeneva  trlbnnal's  dlsaUowanca  ot  dalm; 
Taft  V.  Marslly,  120  N.  T.  480.  34  N.  B.  927,  htddlng  aneh  right  as- 
signable before  award. 
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DlBtininilabed  Id  Idler  t.  Borgmeyer,  65  Fed.  91S,  28  U.  8.  Ajfp. 
S82,  where  ivApatnt  to  be  collected  waj  Mt  Mide  and  coUectloB 
made  throagli  International  commlHton;  Heard  t.  Storgls,  IM 
Mam  MT,  16  N.  B.  440  (but  ku  dtssentUiK  opinion  In  146  Uam. 
6S3,  16  N.  B.  443),  holdtnc  moner  paid  under  award  does  not  pasa 
to  aaalgnee  In  bankmptcy. 

tTnltad  Statea.—  Act  of  Oongreaa  of  1874.  |  18,  annnUlas  Hena  on 
elalma  allowed  by  Oonrt  of  OommlsfltonerB  of  Alabama  Glalma,  doea 
not  Inralldate  contract  creating  peraonal  llabUlty  In  fhe  dalmanta 
for  aervlcee  of  average  adjoeteta  In  eollectlnr  claim,  p.  664. 

Dlstlngnlahed  In  Manning  t.  Lelgfaton,  OB  Tt  93.  26  AU.  260,  M 
U  B.  A.  690,  and  n.,  boldlnc  attorney's  Uen  coold  not  be  acquired 
nnder  eald  act. 

109  D.  3.  6611-608.  27  I^  106S,  BBNDBT  r.  TOWNSBND. 

Bllla  and  notes. —  Indoraer  of  note  before  dellTery  la,  aa  to  payee 
or  sttbaeqnent  Indorsee,  Joint  maker,  p.  607. 

Approved  In  Pblpps  v.  HardlDK,  70  Fed.  471,  34  U.  8.  App.  148,  It 
L.  R.  A.  5IK,  reafllrmlng  mle;  Melton  t.  Brown.  2S  Fla.  463,  6  8» 
212.  and  Salisbury  t.  National  Bank.  37  Neb.  876.  40  Am.  St.  Bev- 
S2S,  Gfl  N.  W.  728.  botding  sacb  Indorser  liable  as  Joint  makn. 

Bills  and  notea. —  Accommodation  Indorser  of  note  la  maker'a 
tnrety  and  can  recover  from  blm  for  payment  thereunder  after 
maker's  default,  p.  667. 

'  Mortgafea. —  Book  entry  by  accommodation  Indoner  of  note,  wba 
waa  secured  by  mortgage  given  by  the  maker,  cbaiging  ptondsor's 
account  with  payment  made  to  Indorsee,  does  not  mrage  mortgage 
or  personal  liability,  p.  667. 

Mortgagfla  —  Assignment. —  Accommodation  Indorser's  asslgii- 
m^it  of  note  paid  by  and  ddlvered  ap  to  him  Indorsed  as  paid,  and 
of  mortgage  by  mak»  aecnrlng  him  for  his  accommodation.  Is  valid, 
equitable  assignment  thweof,  entitling  assignee  to  foreclosure  de- 
CTse  and  deflclency  Judgment,  pp.  667,  668. 

Mortgagee.— In  Michigan,  mortgage  aUpulatlon  tor  llxed  attor- 
ney's tee  is  void,  p.  aes. 

Followed  In  Klttennaster  v.  Broesard,  lOB  Hlcb.  221.  E5  Am.  St 
Bcp.  438,  63  N.  W.  76.    Bee  SB  Am.  8t  Hep.  444.  note. 

Cited,  but  not  applied.  In  Smith  t.  Wortbington,  SS  Fed.  884,  U 
V.  B.  App.  616,  holding  counsel  fees  allowable  wltbln  discretion  o( 
Probate  Conrt 

Courta. —  Federal  conrts  are  bound,  by  Btate  law  as  to  validity  of 
mortgage  stipulation  for  attorney's  teea,  p.  688. 

Approved  In  Boblnson  v.  Alabama,  etc.,  Mfg.  Go.,  51  Fed.  Sn^ 
denying  attorney  fee  as  of  right,  for  Georgia  foreclosnre;  Deck  v. 
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Wbttmui,  te  P«d.  8S4,  Fedenl  court  most  lollow  statutes  regulst 
iBf  cnforcemeat  of  mortgage  contracts;  Gt&j  v.  Havemejer,  S3  Fed. 
n%,  10  U.  8.  App.  45S,  boldlng  proTlslon  for  sttonuT*!  fees  la  Ne- 
braska mortgage,  Told. 

DMli«nlBbed  In  Dodge  r.  Tollers.  144  U.  8.  4S7,  86  L.  603,  12  8. 
Ol  780,  holding  Stat*  law  does  not  alter  Federal  court  practice 
tat  taxlBg  costs. 

100  tl.  B.  ee&-671,  27  L.  1080,  SUITH  r.  OBEBNHOW. 

Bamoval  of  osiims. —  Where  pleadings  show  tender  to  Tlrglsla 
tax  collector  of  State  bond  coupons  receivable  In  payment  of  taxes 
hj  statQte  aatborlslng  lasne,  and  his  refnaal  of  them  under  prohibit- 
ing act  of  I8S2,  constltntlonal  qseetloa  appears,  giving  Federal  court 
JnrlsdlctlDn.  pp.  670,  S71. 

AivroTed  In  Crystal  Springs  Land,  etc.,  Co.  t.  Los  Angeles,  14 
Fed.  164,  b<ridlDg  Federal  Jarlsdlctlon  attaches  when  pleadings 
show  arbitrary  leglalatiTe  transfer  of  prlTftte  property. 

Dlstlngnlshed  In  New  Jersey,  etc.,  B.  R.  Oo.  v.  HIUb.  118  V.  & 
SB7.  S8  L.  863,  3  8.  OL  460.  where  bill  alleging  Inconsistency  of  nil- 
road  lease  with  charter,  Impogned  no  State  statute. 

Kemoral  of  oaoses. —  Where  complaint  In  trespass  placed  valne 
of  property  taken  at  |100,  and  damages  at  K(.O0O,  It  caaoot  be  as- 
snmed,  in  absence  of  allegations  Justifying  adverse  conclusion  as 
matter  of  law,  tkat  damages  asked  are  not  recoverable;  It  woald 
be  otherwise  tf  finding  below  showed  damages  were  so  placed  merely 
to  sacore  removal,  p.  671. 

Approved  In  Barry  v.  Bdroonds,  lie  D.  S.  S68,  29  L.  782,  8  8.  Ot 
BOH,  refuelng  dismissal  unless  record  creates  legal  certainty  of  want 
of  Jnrlsdlctlwial  amoant;  BtlUwell-Blerce,  etc,  Oo.  v.  WUUamsoo 
OIL  etc.  Go.,  80  Fed.  70,  holding  dlapnted  set-off,  redndng  dalm 
below  JnrlsdlctloiuU  amount,  does  not  destroy  Jurisdiction;  Holden 
V.  Dtah.  etc.  Machinery  Co.,  82  Fed.  210.  where  less  than  Jurtsdlc- 
tiona]  amount  alleged  cannot  be  legally  Inferred  from  conplalnt, 
case  must  go  to  trial;  Levlnakl  v.  Middlesex  Banking  Oo„  92  Fed. 
468  (but  see  dissenting  opinion  In  S2  Fed.  466),  where  exceptions  te 
damage  Items  claimed  In  good  faltb  redoce  amount  below  |2,000, 
case  should  itot  be  remanded;  Withers  v.  Hopkins,  etc,  Saving 
Bank,  104  Ga.  86,  80  8.  B.  768,  where  defendant  In  real  action  dalins 
payment  of  $2,200,  case  Involves  over  $2,000;  Bowman  v.  Chicago, 
Mc,  By.  Co..  116  0.  S.  614,  2»  L.  60S,  6  8.  CL  196.  where  amendment 
of  complaint  aad  stipnlatlon  of  parties  show  Sctltlons  claim  of  Jurts- 
dlctloaal  amonnt;  Simon  v.  House,  46  Fed.  818,  dismissing  case 
where  andlsputed  evidence,  on  p:ea  to  Jurisdiction,  shows  land  value 
UwDfflcient;  Bank  of  Arapahoe  v.  Bradley,  etc..  Oo.,  72  Fed.  8T2,  88 
V.  S.  App.  619,  holding  Increase  of  amoant  by  dearly  tctltloas 
claim  does  not  give  Jurisdiction 
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IW  n.  B.  972-702,  27  L.  imO.  FOTOUAG  BTBABfBOAT  OO.  ▼. 
OPPBR  POT.  8.  CO. 

ZMsbrlet  of  ColumUa. —  Trust  deed  of  l&nd  oa  Potamme  river,  t« 
la;  Muue  oat  u  dty,  with  aocb  streets,  aqoarea,  ete^  as  praoldent 
sboBld  approve,  and  convej  these  to  use  of  United  Statee  ^  iMwer, 
■dd  of  residue,  to  recouvej  equal  half  to  grantor,  followed  b7  di- 
Tlslon  of  lots,  uaonnted  to  coDTeyance  to  United  States  eC  whola 
parcel  In  fee,  and  recouT^ance  of  tot  apporaoned  to  grantor, 
bounded  bj  strip  along  river  designed  as  street,  left  fee  absolute 
of  such  strip  In  United  States,  p.  060. 

Approved  In  Columbia  Oommrs.  v,  Baltimore,  ete,  B.  R.,  114  V. 
8.  461,  29  Ia  220.  5  a  OL  1108,  denying  rigbt  to  use  Washlngttti 
street  fer  unusual  purpose,  unless  aatborlsed  bj  Congress;  Uorrls 
T.  United  States,  174  D.  S.  268,  269,  19  8.  Gt.  877,  678,  construing 
similar  Washington  giant;  London,  etc,  Bank  v.  Oakland.  90  Fed. 
eS9,  61  U.  8.  App.  238,  holding  signing  and  flUng  of  piat  Is  dedica- 
tion of  street  shown  thereon;  Banman  v.  Boss,  187  U.  B.  B8S.  42  L. 
280.  17  S.  Ot  973.  arguendo. 

Brldenee. —  Division  and  apportionment  ^  realtr  bj  Bnal  inatni- 
me&t  between  parties  conoemed,  cannot  be  modified  or  con&oHed 
In  possesBory  action  by  proof  of  preliminary  negotiations  or  agree- 
ment;  e.  g.,  nnoffldal  list  of  sncb  realty,  describing  certain  lot  as 
bavlng  water  front,  p.  681. 

Approved  In  Hazleton  Tripod,  etc..  Go.  v.  Cltlaentf  SL  Bf^  72 
Fed.  823,  where  agreement  to  famish  bolters  "at  cost"  was  fol- 
lewed  bj  written  Instrument  designating  amount. 

Navigable  waters. —  Acquisition  of  fee  In  strip  for  street  along 
river  bank  carries  riparian  rights,  including  ri^t  of  wharfage,  pp. 


Approved  ta  St  Louis  t.  bUsaoori  Pac  R7.,  114  Ho.  23,  21  B.  W. 
906.  holding  accretion  to  river  sbore  bounded  br  street  belonta  to 
pdbUc 

HaTlgaU*  waters.— Riparian  proprietor  is  one  wboae  land  la 
bouBded  by  navigable  stream,  and  his  rights  as  such  Include  acceaa 
to  navigable  [lart  thereof,  and  right  to  make  wharf,  etc.,  subject 
l»  general  legislative  regulaUons,  pp.  682,  688. 

Approved  In  Clark  v.  Cambridge,  etc.,  Imp.  Co.,  43  Neb.  807,  M 
N.  W.  241,  holding  vested  riparian  rights,  property,  unlmpalrable 
wttbont  compensation;  Sblvely  v.  Bowlby,  1S2  U.  8.  24.  38  L.  34% 
14  8.  Gt  056,  reviewing  various  State  laws  as  to  riparian  rights; 
Walte  V.  O'NeU.  72  Fed.  367.  and,  on  appeal,  S.  a.  76  Fed.  415,  47 
U.  8.  App.  19,  84  L.  R.  A.  606.  holding  riparian  Interest  mere  right 
of  occupancy:  dissenting  opinion  In  Blaeabach  v.  Hatfield.  2  Waab. 
282.  26  Pac.  963,  12  L.  B.  A.  Kl.  and  n..  majority  holding  riparian 
ewner  has  no  righta  ot  wharfage  below  higli-watw  mark,  as  against 
Btate's  grantee. 
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—  Wbera  Btrevt  Is  ftcqnirad  bj  United 
SUtci  Is  (m^  It  1^  nsUke  dedtcated  itroet,  rabject  to  bo  tiwt  In 
favor  of  adjacent  ownw,  to  be  BMd  u  aocb,  p.  6H. 

Aitprorsd  In  Uorria  v.  United  Statai,  174  U.  S.  287,  IS  &  OL  686, 
rMtfflrmlnf  mis;  London,  atc^  Bank  t.  Oakland,  86  Fed.  84,  holdlnc 
non-uMT  of  atrest  does  not  Impair  public  risbt  therein. 

HaTlgable  w«tan. —  I^nd  cannot  be  appnrtaoant  to  land;  lteae% 
rlfbt  of  wbarface  does  not  appertain  to  lots  separated  tnm  strsav 
b7  street,  pp.  684-887. 

Approved  In  Tomer  r.  People's  Ferry  Co..  22  Blatcbf.  ITS,  SI  Fed. 
Sfi,  wbMB  owner  had  filled  op  lov  land  between  lot  and  street  er 
wharf;  Walte  t.  O'Nell,  76  Fed.  414.  47  U.  B.  App.  19,  84  L.  B.  A. 
69B,  boldhv  washing  away  of  landing  exempts  lessee  of  riparian 
rights  from  rent;  Webb  t.  Demopolls.  96  Ala.  182,  IS  Bo.  206,  SI  L. 
R.  A.  68.  hotdiug  dtj  has  right  to  constmet  pnbllc  landings  along 
street  adjacent  to  stream;  Tillage  of  Pewankee  r.  SaToy,  108  Wis. 
XTS.  78  N.  W.  488,  holding  riparian  rii^ts  appertain  to  stnet  bound- 
ing navigable  lake:  dissenting  opinion  In  Morris  t.  United  Stotoa, 
174  U.  B.  ffiS,  M  8.  Ot  ni,  where  majoritj  recognised  right  to 
eoinpensatlon  fOr  seawall  and  ImproTMnenta; 

Knnls^al  eorporaHona. —  Inference  Is  almost  irresistible  that 
dtr  lajlog  oat  and  acqnlrlng  street  along  nsTfgable  rirer  does  not 
leave  riparian  ri^ts  to  private  ownership,  pp.  686,  687. 

Approved  In  Horris  v.  United  States,  174  U.  Bl  2S0,  18  8.  Ot  CTl. 
holdlBf  tonndaia  at  dtj  trf  Washington  intended  to  secor*  pabUe 
Btesss  to  river. 

Oonrts. —  JHstartot  of  Oolnmbla  Olrcalt  Ooort  decision,  made  wtt^ 
•nt  reference  bj  court  or  counsel  to  prior  cwitnUlDg  dedstoo,  htlt 
not  vvMenes  of  law  of  District  of  Columbia,  pp.  608,  684. 

XMstzlat  of  Oblnntfaik —  BssoluOon  of  council  of  oltj  of  WaahlOf- 
ton.  adopting  wharf  regulation  based  on  theory  of  private  proprlator- 
ahlp  of  riparian  rlfhta.  Is  not  binding  recognition  thereof;  eoondl 
la  not  competent  to  determine  snch  rights,  pp.  687.  088. 

108  U.  B.  702-726,  ST  L.  1061,  OHIOAOO,  BTG..  B.  B.  v.  UmOM 
BOLLINO-MILL  OO. 

Bqvttr. —  Dlsmlsssl  of  original  bill  before  final  hearing,  nsniss 
cross  bm.  p.  TU. 

Approved  In  Detroit  v.  EMrolt  Olty  By.,  OB  Fed.  67B,  affnend*. 

DtstlHgnlahed  In  Ban  Diego  Flume  Co.  v.  Souther,  80  Fed.  ICT, 
61  n.  B.  App.  141.  where  eross-blU  allegea  new  matter  and  aakn 
atBrmaUve  relief  eqolvalent  to  original  bill. 

■qni^.^  Complainant  may  generallj'  dismiss  bUI  st  any  time  on 
paying  csMs,  bat  not  vltbont  consent  after  decree,  final  or  later- 
taentory,  whereby  defendant's  rights  have  been  adjudicated,  er  be 
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hu  b«com«  entitled  to  decree;  hence,  not  Id  nllroad  foreclosure  after 
IntolocattHT  deene  eatSibUsIilng  defeadant^i  crom-bfll  (or  pank- 
monnt  Uen,  and  after  expiration  of  limitation  on  his  rigbt  oC  aedon. 
pp.  T18-716. 

Approved  In  following  cases,  denying  right  to  dismiss  ondcr  elr- 
cumstances  stated:  Pnllman  Car  Co.  t.  Transportation  Oo,  171  U^ 
3.  no,  18  S.  Ct.  811,  where  It  vonld  be  manlfeatl;  prejudicial  t« 
defendant,  aside  from  T^catlon  of  further  litigation;  EOeetrle  Ac- 
camnlator  Co.  t.  Brash,  etc..  Go.,  44  Fed.  fl04,  after  proof  taken, 
where  defendant  asked  afllrmatlTe  retlef;  Hertfbbei^er  r.  Blewott, 
56  Fed.  172,  after  Interlocutor;  decree  based  on  demnrrei  and  ex- 
ceptions; Detnrit  T.  Detroit  Olt;  By.,  SB  Fed.  67%  where  dafendant 
had  filed  cross-hlll  for  afflrmatlTe  relief  and  Incnrrad  expense  pre- 
paring defense;  Callahan  t.  Hlcka,  90  Fed.  543,  where  new  action 
to  establish  defendant's  rights  wonld  he  barred  bj  limitation;  Hol- 
Ungeworth,  etc..  Co.  t.  Foxboro'  Dlst..  171  Mass.  461,  60  N.  S.  1087. 
where  new  trial  bad  been  granted;  State  t.  Bemlagwar,  69  Ulss. 
507,  10  So.  677.  where  defendant  had  decree  which  required  farther 
decree  to  give  effect  to  It;  Johnson  v.  Ulller,  96  Fed.  2TB.  holding 
creditors  have  Interest  In  suit  after  receiver  appointed;  Nashua, 
etc.,  B.  S.  T.  Boston,  etc..  B~  B.,  164  Mass.  22C,  49  Am.  8t  Bq).  466, 
41  N.  Q.  209,  holding  nngatorj,  dlscontlDnance  filed  after  Jfdnder 
of  tasne,  no  order  being  mad&  Approved  In  following  cases,  np- 
tioldlng  right  to  dismiss:  Connecticut,  etc..  R.  R.  Co.  v.  Hendee.  27 
Fed.  678,  and  American  Zylonlte  Go.  v.  OeUn^old  Mfg.  Co.,  82  Fed.  810; 
where  defendant  had  acquired  no  substantive  rigbts;  Western  Dnl^ 
Td.  Go.  v.  American  Bell,  etc.,  Co.,  50  Fed.  665,  after  withdrawal 
of  master's  report  and  further  proceedings  before  him;  Langlols  r. 
Matthlessen.  166  III.  230,  40  N.  B.  496,  after  hearing  on  master-a  re- 
port and  case  taken  under  advisement,  there  being  no  croa»-blU; 
Bates  T.  SUdmore.  170  IlL  288,  289.  48  N.  B.  984.  after  referenoe. 
but  before  taking  evidence;  Gregory  v.  Pike.  67  Fed.  848,  849.  21 
D.  S.  App.  668,  and  Rice  v.  Sharplelgh  Hardware  Co.,  85  Fed.  OflS. 
arguendo. 

Appeal  and  error. —  On  appeal  from  decree  In  favor  of  one  de- 
fendant, qneatlon  ot  Jurisdlctton  raised,  bnt  not  pressed,  by  another 
defendant,  cannot  be  raised  by  complainant  after  neglecting  to 
reply  thereto  at  the  trial,  p.  717. 

Courts. —  Where.  In  railroad  foreclosure,  cross-complainant  secures 
decree  establishing  Uen,  original  bill  not  being  dismissed,  dacrta 
Is  not  void  because,  considering  cross-bill  alone.  Jurisdiction  tonnded 
on  dlverae  citizenship  would  not  have  existed,  pp.  717,  Tia 

Approved  In  State  v.  Ross.  122  Mo.  473.  25  B.  W.  957.  23  L.  B.  A. 
548.  supporting  doubtful  Jurisdiction  by  Joinder  ot  trustee  entitled 
to  relief. 

Railroada.—  Under  R  S.,  Illinois,  chap.  82,  |  51.  giving  paramount 
lien  for  railroad  material,  company  commencing  delivery  of  ralla 


,y  Google 


t}83  Motes  OQ  U.  8.  Baports.  10»  0.  B.  735-734 

before  mort(a<e,  mad  bi\a^at  salt  wltUn  tfx  moctha  of  flnel  lie- 
Ilr«s7,  ti«Te  lien  prior  to  mcxtcace,  p^.  718,  TIB. 

Beilneda. —  tttpnlfttloii  in  contnet  of  «Ue  ot  imUe,  naerrliic  Uen 
thereon  uid  restrletlnc  oee  ta  epecUl  roed,  doe*  not  wKlre  at&tatotr 
tUn.  pp.  719-7Z1. 

ApproTed  In  OaM  Hfg.  Oo.  t.  SmlUi,  40  Fed.  B41.  D  L.  B.  A.  262, 
holding  reeerratlon  ef  title  ttU  payment,  doee  not  waire  ties;  Neir- 
gaoB  T.  Atlantic,  etc.,  Rj.,  S6  Fed.  682,  holding  Iten  not  wftlred  bj 
eontract  recorded  u  conditional  eale. 

LUna — VoTatlon. —  Agreement  to  accept  note,  parabte  sfter  ex- 
piration of  atatntory  Uot,  doea  not  waive  lien  unless  note  dellT- 
«red;  hence,  lien  ma;  be  enforced  before  such  time  If  dellrery  of 
note  be  ref  nsed,  pp.  721.  722. 

ApproTed  In  Oentral  Trust  Co.  r.  Blctuuond,  etc,  B7-i  B8  Fed.  9&, 
U  U.  &  App.  vm,  41  li.  B.  A.  461,  where  llenholder  agreed  to  aooept 
bonda;  Beynolds  t.  Manhattan  Tmat  Oo.,  BS  Fed.  001,  S6  D.  8.  App. 
110,  where  Insolvent  corporation  no  lonser  capable  of  lasulng  bonda, 
invmtaed  payment  therein  and  took  receipt. 

lOe  V.  S.  TS6-784,  27  I,.  108B,  HOWARD  V.  CABtJBI. 

WiUa. —  When  will  ahowa  testator'a  purpose  to  give  flrat  taker 
abaolnte  power  of  dlspoaltlon,  limitation  over  Is  void;  hence.  OerlBe 
to  A.  of  property  to  be  held  by  him,  hla  helra  and  aealgna  torartt, 
with  the  hope  and  tmat,  however,  that  he  win  not  diminish  same 
nneceaaarlly;  and  that  Mt  hla  death  remainder  nndlapoaed  of  by  do- 
▼lae  or  aale  shall  descend  to  others,  gives  A.  an  eatata  In  fee  Sim- 
ple, with  abaolate  power  of  diBpoeltton,  wltbont  any  traat,  and  Utai- 
taUon  over  ta  void,  p.  780. 

Cited  and  principle  applied  tn  Potter  v.  Ooach,  141  XJ.  S.  NB.  8B 
L.  782.  11  &  Ot  1010,  holding  limitation  over.  In  case  of  alteaatloii, 
void  for  repugnancy  to  estate  devlaed;  Roberta  v.  Lewla,  1S8  U.  S. 
•78.  88  h.  7S1,  14  &  OL  M7.  holding,  onder  devise,  with  power  of 
dIapoBSl,  dnring  widowhood,  and  to  children  In  case  of  remarrlaget 
widow  may  convey  fee  dnring  widowhood;  Oolton  v.  Oolton,  10 
8aw7.  828,  21  Fed.  DSe.  hirfdlng  recommendatloD  and  reqneat  to 
make  provision  for  support,  creates  no  tmat;  Toms  v.  Owen,  SS 
Fed.  423.  427,  holding  expreaslon  of  teatator'a  desire  aa  to  dlapoaal 
of  property  abaolntely  devlaed,  cannot  create  enforceable  trust; 
UUla  V.  Newberry.  112  Ul.  180.  H  Am.  Rep.  218,  holding  trust  can- 
not be  implied  from  direction  to  derlae  unexpended  remainder, 
owing  to  uncertainty  aa  to  eatate  that  may  remain;  Randal]  v. 
Bandall,  IBS  lU.  400.  2S  Am.  8L  Rep.  S7S,  2S  N.  BL  781.  hoUIng  trust 
canitDt  be  Implied  merely  from  words  Indicating  motive  which  In- 
duced the  girt:  Oonlaon  v.  Alpangh.  188  III.  802,  48  N.  B.  217,  holding 
reqneat  to  dlatrlbnta  remainder,  annexed  to  devise  of  life  estate, 
with  power  of  disposal,  creates  no  trust;  Hantttr  r.  Bbwman,  IV 
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ID.  593,  tf  K.  a.  8ZS,  apholdlQ{  proYlaloi  aothorlBhis  execntor  tw 
take  whatever  of  estate  he  may  consider  due  him  for  tettator^ 
ItidebtedneM;  FnllMiwlder  t.  Watson,  113  Ind.  SO,  14  N.  Bl  B71. 
boldlnc  beqtiMt  with  absolnte  power  ef  dlapMltloii,  eoDT«Ta  whol* 
Interest,  IrrespectlTe  of  request  to  (t«e  resldno  to  ottter*  on  lecatec^ 
death;  Orth  t.  Orth.  I«  Ind.  1»4,  lOK,  57  Am.  SL  Bep.  192,  U8,  41 
N.  S.  280,  S2  L.  B.  A.  306,  holding  letter  to  dcTlsee  of  fee.  contem- 
poTxneons  with  will,  reqoeBtlng  her  to  derlse  remainder  to  children, 
create*  no  tnwt;  Mnlvane  t.  Rude^  148  Ind.  483,  45  N.  B.  601,  faoU- 
IDS  gut  over  to  another  of  portion  of  abaolnte  gift,  nndlsposed  of 
bT  lint  taker  at  death,  TOid,  collecting  euea;  HcNntt  t.  UcConfa^ 
—  Ean.  — ,  B8  Pba.  907,  holding  rabsegnent  dlieeUoD  IncoBslatait 
with  uncontrcrfled  power  of  dispoaal  of  feo  dertoed.  toM;  Ball  v. 
Hancock,  82  Ky.  iifi,  placing  almUar  oMtstmctlon  on  deed  whoso 
redtal  wu  eqnlTalent  to  agroMiuit  to  conTey:  HeOlellan  t.  Lar> 
chM,  4fi  M.  3.  Bq.  21,  SB,  Iff  AtL  STK  ITS,  slrallarly  constndBg  Uks 
derlse:  Howxe  ▼.  Dreonan,  29  S.  O.  471.  7  S.  B.  619,  holding  words 
Riled  on  to  ent  down  absents  estate,  mtut  be  clear  and  maodatoir: 
Bndle7  ▼•  Oames,  04  Tvm.  81,  46  Am.  8t  Bep.  698,  27  8.  W.  1008; 
holding  power  of  disposition  glren  by  words  of  necessary  Implica- 
tion; Oomwell  T.  Wolff,  148  ICo.  S62.  BO  8.  W.  444,  40  L.  K.  A.  OS 
(see.  dissenting  opinion  In  148  Uo.  073,  50  8.  W.  448,  45  L.  R.  A.  ffO. 
holding  attempted  qnallficatlon  of  fee  simple,  created  by  deed, 
Told,  colleciing  cases.    See  also  48  Am.  Rep.  498,  note. 

Distinguished  In  Patty  t.  Qoolaby,  61  Ark.  74.  9  S.  W.  8B1.  hoMIng 
deTlse  of  estate  during  life,  with  power  of  disposal,  remainder  om, 
created  only  life  estate,  with  power  to  sell  life  Interest;  Oadd  t. 
Btoner,  118  Ulch.  4i91,  71  N.  W.  1112,  holding  power  of  dliposal 
annexed  to  danse  for  life,  will  not  necessarily  defeat  doTlae  et 
remainder  In  fee;  Cox  r.  Willis,  49  N.  J.  Bq.  ISi,  ISO,  22  Atl.  796. 
796,  holding  dense  to  wife  "  Id  good  faith,  and  beUevlng  that  aba 
will  dlstrlbnte  "  portion  not  needed  for  ntalntenance  by  will,  cicated 
trust. 

lOe  n.  8.  780-741,  ST  I..  1093,  SHERMAN  GODNTT  T.  8IH0M8. 

Mnnlc^l  eorporations. —  Bona  fide  holder  for  value,  before  ma> 
tnrlty,  of  county  bonds.  Is  not  required  to  go  behind  the  law  and 
recitals  of  bonds,  to  find  If  county's  Indebtedness  exceeds  autbor- 
laed  amonnt,  p.  T37. 

Cited  and  applied  In  Gunnison  County  Commrs.  ▼.  RaUlna,  ITl 
U.  8.  260,  19  8.  Ot.  890,  Dudley  r.  Board  of  Oommrs.,  80  Fed.  Vn. 
4B  U.  8.  App.  846,  Walte  t.  BanU  Onus,  89  Fed.  636,  Town  of  Brew- 
ton  T.  Bplra,  106  Ala.  2SQ,  17  So.  608,  and  Ooler  t.  Board  of  Oommrs^ 
<  N.  Hex.  185,  XT  Pac.  630,  boldfug  county  estopped  to  Avar  tmth 
of  recitals  In  bonds  held  by  bona  flde  purchasers:  Pulaski  County 
T.  Reeve,  ffi  Ark.  OS,  placing  same  constmctlon  on  Arkansas  Con- 
stltDtion  and  act  autborlzing  bond  Issue:  Meyer  t.  Brown.  60  tM 
691,  26  Pac  284,  holding  municipal  bonds,  signed  and  Issued  aa  i* 
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an  Note*  on  V.  8.  BeporU.  UB  0. 8.  TSS-Tti 

«rtni  k  — tfcpriilBg  lot  TAlM,  lurtwlthstwUUiic  tnasnJuttr  tt 
iBoliiS  BcvBt  See  «lao  BS  Am.  Dec.  068,  extended  note,  tmd  U 
Aa.  E^  Bv-  IM>  net«  on  municipal  bonds. 

EMfttacttlBlMd  In  Lake  Oonatr  t.  Qralt&m.  UQ  U.  ft.  flB^  n  L 
1MB,  t  fl.  OL  667,  boldlng  county  not  eatopped  to  nUege  that  Imo- 
nnce  of  boada  was  ancanititntlonali  Doon  Twp.  t.  Onmrtw.  141 
V.  8.  XN;  n  Lk  IMS,  12  S.  Ct  223,  where  pnTChaser,  en  taking  biHidi^ 
had  record  notice  that  cooaUtutlonal  limit  liad  been  exceeded  la 


■uniaxial  eocperatloma^—  Dedaloa  br  offlcera  whom  law  diarged 
with  dn^  of  flxtng  amoont  of  bondt  which  eenntr  coald  lawfollr 
laane,  cannot  be  dlapoted  bj  county  In  rait  on  euch  bonds  bj  bona 
Bde  holder  for  ralne,  p.  787. 

Apptoved  tn  OUIton  t.  Town  of  Gratton,  82  Fed.  STB,  holding    , 
legialatnre  mmj  create  board,  with  anthorltr  to  coaclustTely  deter- 
mloe  qneetioni  of  fact,  upon  which  llmltatlona  of  bond  Isaae  depend; 
nagg  T.  School  District,  4  N.  Dak.  eo,  38  N.  W.  SIO,  25  U  B.  A.  37S, 
applTlng  mle  to  non-negotiable  conntr  bond*. 

DIatlngnlBhed  in  Dixon  OoudIt  v.  Field,  111  U.  S.  M,  2S  Ia  861, 
4  &  Ot.  S21,  boldlng  redtal  of  facts  which  corporate  officers 
lacked  authority  to  determine,  does  not  estop  conntj;  Johnson  Ottj 
T.  Railroad,  100  Tenn.  147,  44  a  W.  672.  holding  municipality  not 
satoppad  to  dispute  Tslldtty,  npoo  ground  ot  Illegal  IsBuanca  to 
non-psaldent  corporation. 

M nnlatpal  eotporatlona. —  Act  authorising  county  to  Issue  bondt 
for  ita  Indebtedneoa,  does  not  rlolate  Nebraska  constitutional  pn»- 
vlaloa  that  legislature  "  shall  pass  no  special  act  conferring  coipo- 
rato  powen,"  p.  738, 

Approved  In  Hotchklss  r.  Marlon.  12  Mont  224.  29  Pac  B2S, 
holding  Issuance  of  county  bonds  to  redeem  Indcbtedneas,  not  wtthla 
pnUblUon  ot  Incorrlng  debt  beyond  certain  sum  for  sln^e  pur> 
peas;  dlaantlng  opinion  in  State  ▼.  Pngb,  43  Ohio  St  US,  1  N.  B. 
MS;  Biajorlty  holding  act  authorising  sinking  fund  trustees  to  redis- 
trlet  certain  city,  special  and  local. 

Oonntlaa,  und«  decisions  of  Nebraska,  are  not  municipal  eorpom- 
fleas  i  k^na,  act  aotborfstng  county  to  iBana  bonds  for  Its  indebted- 
ness, is  not  In  Tlolatlan  of  Nebraska  constitutional  prohibition  of 
lacal  or  special  laws  "giaatlBC  ta  any  oofpocatloa  any  azdnslTa 
iciniegaa."  »,  7M. 
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ACOOBD  Am  SATISFACnOn. 


An  M. ~. 

uDlcM  objected  to irlUiliikrauotiKbletlnie, I 

be  Impeaohed  oolr  ror  fraud  or  mtattLlie.    Win*  It 
•u^  reMonabte  tune  li  ■  queaUon  oi  law. 

CM  Od.  «.  ran  EtUn.  *1» 

ACnONB. 
8hb  OoRFoaAnoiiB.  & 


JnusDicnoit.T. 
Lmrr  ATioi<B^tL_ 


LMDTBm 

L  raiuedj  whloh  Itu 


of  tbe  paymeot  of  ooopOM  »  uvl* '■»' an  tb*  par> 

^ntont  V.  OrtenJuM),  4SS 

£.  pTOoeedlDgitoenforoaaiTllTlililiaTBalTflpTO- 

cMdiDga.  and  nroc«ed]nga  tor  tbepmiMbmeiu  at 


■dAd] 
ADMrnALTT. 

Bn  Appmu.  Ain>  Bmiok,  ID,  R  Mh 
C01.LJE1011.  poMtm. 
B«TOPpm.T: 
Jimaiicim,  9,  It. 
JmusDionoH.  a>.  IHL 

aiLTAOH.  IMUflni. 

Bsm  *XD  BHiFpnro.  jiawlw. 
L   Prias  mmej  or  boimtj  In  Ilea  of  It  ta  not  al- 
lowed br  t>w  laws  of  OMvns,  wbcra  rwaaliof  tbe 

auedordaa&oTedtoHie  oavrwtUi 

—a  of  Um  anny  DOT  Rv  TMnli  eapt> 
idwatenof  ttolJiittad8laM& 


•  wUoh  ooe  oao  aee  are  inland 

watan,  alUKntxh  tbe  tide  ebba  and  llowt  for  mllei 
•bo*e  tlMtr  moatba. 

L  Ao^pEnra,  wblob  waamadebrtb*  amyorbr 


tiMannr  andoavr  OMntlDrtoavtber.lnQna  ex- 
elDBlrelj' to  tbe  boi^  of  tbe  umted  SUUa;  then 
I*  no  dMrlbutlon  of  prln  natter  lo  tuoh  a  oaHL 
r.  5.  e.  Tha  JViieiCra  SaAoni  De  Jtsglil, 
S.  It  ktbe  dntj  of  a  oaptor  to  tnatKate  )kiuiu»> 
prooeedlagt  for  Uio  oODdemnatlon  of  hia  prlie  wltb- 
niil  II II I II  imm  I J  ilnliij  If  bedoea  not  tbe  court  mft]*. 
, . — ,j^..^_  Je^feeaeniurtage  agalnathim 


,^-ies  of  an  agent  to  look  after 

of  tbe  owner*  ap  to  tbe  time  of  tbe  di 
iiaail  to  tbe  om.tj  department  hj  tbe  ouuru 

T.  Wbera  an  adndialt}'  eonrt  baa  luritdioti 
tbe  1 1  aai  1I  and  of  tbe  aubjeat-matter  of  tbe  i 
eaiuiot  be  nrtialiMd  from  deiiding  alt  qimdoDa 
properly  arlalns  In  thataulteuob  ■•  a  ohitm  tor  pllot- 
•■ete«iiii>dera«t*uite  of  another  StoteL 

Bz  Porta  ^Mnuirintn<4  SM 

1.  AaappoaedwTorliiaindBmentof  anadmlraltv 
eourt  on  tbe  m«rlt»  of  an  aottOD  eannoC  be  corrected 
br  problbltloD.  Tbe  remedr>  If  anr.  la  br  appeal. 

•.  Tbe  oWrlot  Oourtof  tbe  United  Btat«a  for  tbe 
Nortbem  DJBltlat  of  nUnolt,  aa  a  oourt  of  admlraltr, 
haa  lurladlotlon  of  a  (Hit  tn  rmt  atalDtt  •  ate*m 
a«iuu-tMat,toreooTardaniaaeacsuaedb7aoolllBlcHi 
oaLJrbUe^O^ 

C&unnrniinolar^tbouKh 
bound  from  one  plaoe  to  as 


Ban  PaiaoiPAi.  un>  Aoim,  pam 
APPEAI.  AHD  EBKOR. 


LaoTATioim,  u 

RacsmRB.! 

Bun  L.Awa  un>  Daomon.  t.  X 

L  A  tubetantUl  error,  to  tbe  prejudice  of  me  at 

tbe  partlea,  mar  orlflnate  In  a  oecnee  dlatrltniUog 

tbe  proceeda  of  a  tale  under  a  deocee  of  f orectoaurei 

from  aucb  adeoree-theretoie,  anappcel  mar  be  had. 

R.  B.  Co.  sl  Jibadlck.  M 

1  If  tbe  decree  of  foi«(do*iire  la  reT«ned,a(i 

decree  falla  of  Itaell,  and  Ur ' ■  ■- 


, ..  be&naL  for  tbe  pur- 

poae  of  review  bece,  muat  termlnatethe  UtlaatiOD 

.1. ^1^  ,p  (ji^j  o^  ,.• i._  .■-■ 

below  would  hi 


GSNEKAL  IXDSX. 


•XMute  the  Jad^iiKot  or  daorea  whlob  tt  bad  already 


t.  Fhmtfx  Int. , 

WMlirop  Iron  Co.  v,  Muktr, 

BL.  L.  mm  ILta-B.  R.CO.  V,  SntlCh. 

XxParU  a^rton,  709 

A  JudKnmtof  Mvonal  b7  a  State  Oonit  wltl> 
—  BforfoitberprooeedliualiiAOOUTtbelowJiiiot 
•nbjaot  to  lenevlma. 

BoitwIektL  BrtfudMrlwir, 
t.  Vfaereancnorlnonlecbsanewtrlal 
OD  tli«  reootd.  DO  Mil  of  ezoepUoiu  IH  neoet 
noiue  the  ligbtB  of  tlw ' 


ezoepUoiu  la  iiiiinimiij  f 


w  trial,  whloh  nsulta 

mwly  funwiSf  111,  may  be  rgTlewedoo  writ  of  error 
upon  the  JudipnenL 

Jdim,  H 

8.  When  JudffineDt  for  pl&Intlff  In  a  penonal  ao- 
(liin  1«  vroDKly  set  ulde,  and  a  ■utoequent  final 
JiiilBDient  iBbruuKht  bera  b;  vrrlt  of  oiror,  pendlns 
wblob  lie  dies,  the  flntJudfirmeDtniBr  be  afflrmed 
■H  ur  the  clste  It  wu  rendered.  In  order  to  prevent 

"id^,  7* 

O.  iVlirnnui  appeal  Is  taken  from  a  (pedal  term  of 

Kul.rcnic  Court  of  the  Dhtrtot  of  Oolnmbta  to  a  Oen- 

fil  Term,  wltliDut  mag  any  bill  of  eiaepUona  or 

—  „,„..j .J., (  ^  granted  upon  a 

10.  wberaaereralllbalaniaunltedlBtlnctoauMeot 
nctlnn  In  one  milt  axaliiBttbe  Teasel  In  fault  Inaool- 
luton.Hn  HppetU  vUl  not  lie  fnm  adeoree  wbleb  do«s 
□<  It  adliiclKe  U)  any  one  of  ttaem  mora  tban  SSJKOl 

Bi  Ilirt*  BaU.  a  Ohio  R.  B.  Oo.,  7» 

11.  Fiiclgtuundbytbecitoultcauii  are  not  open 
to  tevlew  In  thU  court,  wblob  oan  only  oonsiaar 
rjuetUoiu  nt  law  aiislnc  upon  the  trial,  july  pro- 
■entod  by  bill  of  eiceptlona,  and  erroit  of  law  ap- 
parent on  the  faoe  of  the  pleadlun. 

Jtaap  V.U.S..  ■  aa 

Clarh  V.  Wetla,  94 


9nsfully 


18.  A  party  to  a  ault' cannot  appeal  from  a  dea«e 
which  aaeenotaOeethta  IntereeCe. 

nirmen' L.  AT.  Co.  v.  Wataman,  IIB 

It.  Therefuaalof  admnctoourttoffrantaoertlfl- 
oate  of  reeaonable  caiue  tor  filing  an  Informa- 
tion for  alleKed  violation  of  leronDo  lawa,  <miuiot 
be  reviewed  In  the  droultoourt  nor  In  tfalaooart;  It 
Is  not  a  final  ludgmenL 

U.aB,  ■" — '-—  

eult  court,  in  nrreSo£iira,whlohw, , , 

the  rigbt  to  redeem,  la  abeolute  and  doee  not  depend 
upon  any  offer  to  redeem  within  the  BttecQ  montha 
allowed  ttaerofort^  atatute. 

itaton  V.  Aw.  Co„  im 

U.  In  cue  of  oolUilan,  a  deoree  In  favor  ol  the 
ownen  of  a  vcawl  tor  leaa  tban  MOOD,  and  In  favor 
of  the  owner*  ot  the  car^  for  more  tban  SMVQ.  can 
be  appealed  from  oidy  ta  to  tbe  latter. 

Th*  Btvada  V.  vtiek,  I4» 

IT.  An  extended  opinion  ImmnniiiMiij  In  affirm- 
ing a wwinent  nwi|W'  on  dlaputed  queatibna  of  fact. 

Sartone.O<Se^  «BT 

U.  Wber«  the  only  quesUon  mlied  by  him  !□  the 
court  below  wae  wheUier  certain  ootton  dea  were 
dutiable  a*  "band  Iron"  at  Vi  per  oent  or  aa  "man- 
utaotureBOfiron"ata5perceDtadiiaI(rr<ni,  plaint- 
Itr  In  error  cannot  here  claim  them  to  belong  toan. 
other  claaaubjeot  to  a  different  duty. 


of  the  court,  itmnnot  appeal 
cauaelt  la  notoonoluded  by  U 


ut  lutlnctly  re^ 
the  lurladlotlon 
the  deddon  b». 


County  tl/>fadtam&  ITamn, 
8L  nndinsi  of  faot  In  an  admiralty  ea 
heAotof  IdTS.havQtfaeefleotnf  &  apeola 
md  thia  oourt  can  go  neither  ortilud  noi 

b.e.  OsacinIii«.Ox. 


lo.  «.  OMOn  Inl  Oil, 


— . 1  conrt  lefUBUS  to  Klve  ettect  to 

a  Judipiient  of  the  Suprone  Courtot  the  DMriotof 
Columbia,  auch  deciaon  of  the  Hate  court  la  a  de- 
nial of  the  UUa  and  rl^bt  claimed  under  an  aulhor. 
1^  Bzerolaed  under  the  [InltadBtataa,  and  k  revlew- 
aSlab/thiioaQrt 

Otm,  M7 

St.  In  forel^  attachment  00  a  Itbel  In  admiralty 
<n  peraononi,  a  decree  aaoertalnlna  the  Uablltnr  c^ 
thon  summoned  aa  Bamiib««L  la  Interloontory 
merely,  and  no  appeaTcan  be  bad  until  after  fliud 

OuMoffD-Zoird,     


U«  with  permlnlon  to  apply  for  leai 
r  croas-bfiL  wblcb  be  falk  to  do,  and  _  _ 
la  mado,  without  picdudloe  W  ble  rWit» 
letween  other  parnaa,  be  li  not  enUOed  to 
___-  jD  unieal  therefrom. 

OoaacSfenimMiaMMtcrK  «oa 

t.  Um  nndeDOTOf  aBndlwof  faottneonneo- 

a  Witt  tiM  plfdlngi  to  aoppoit  a  denee  re^ 

106, 103, 106, 109  C.  8. 

D,3tzPc|.,COe>^IC 


OKimiL  IKDUl. 


lerad,  li  tlwiji  open  to  coutderctlono 


ud  Uien  ts  D7oocMJoii't«  except  M  It  apcoUllr- 
llanhaa  v.  The  AdriaUe.  4VT 

38.  Vie  risht  to  qutrtton  tlie  equluble  Jurlidlo- 
Uiin  ot  ■  itate  oourt  to  revtow  tAo  action  of  the 
United  States  Land  Deputmwit,  belonsi  to  tbe 

— .upon  writ  of  error,  review 

an  onler  of  the  Clroult  Comt,  reftutny  toiat  Mlde  a 


H.  A  motton  to  onub  an  iDdlcunont  b  alway* 
addreamt  to  the  dlaoratloD  of  the  ooiut,  and  a  de- 

__  .. . _    _  ^rttofer- 

the  Judge* 


Wabath  R.  B.  CO. «.  JTeDonW*,  MS 
«0l  a  lult  to  «aiiod  a  patent  of  lanila,  brought  br 
«dMrictattonier<rftheDiilt«aBCat««,wllI  not  be 
dlnnlaed  to  tklaoaurt  tor  laok  of  proof  that  Itwaa 
•utliartMd  br  tlio  Attanier-0«Mnl,  where  mob 
proof  la  filed  to  Udaooun  aw"        


R.  R.  Co.  V.  n.  8.,  SM 

4L  When  aludgnentbaabeeatnidendagatagt 
MrtoenwlMaetotMeKB  lnlbeiiiltwerelotoI,aiid 
the  Judsmeot  afleota  them  JotoUr  and  not  tepaiate- 
Ir,  one  alone  oaottot  britu  awr^tof  error.II  there 
DBi  been  no  mmmont  andeaTerauoe  or  other  eqnlv- 


4&  When  tlie  aupceme  Court  of  a  TerrftorT  te> 
rereed  the  JndfiiMMot  a  territorial  district  court, 
and  made  nonatamentof  the  fiwtaof  thecaae  to 
the  nature  ot  a  neeMverdlot,  aa  required  bTtbe 
Aot  of  April  T,  W<  (du  KL  aodiet  aside  the  flndtoge 
of  the  district  ooturt  there  It  nothing  wUob  thlt  oourt 


b7  a  Ju^,  a 

peal  and  not  .^ . 

IFoeifv-BanlUon,  sas 

M.  If  the  oourta  ol  one  Btate  gave  a  wrong  con- 
atructlon  to  the  law*  of  another  State,  In  ajudg- 
meot  let  up  a»an««oppel,  <°  a  suit  to  a  stateconrt, 
that  error  cannot  be  corrected  br  mnana  of  a  trana- 
terof  the  suit  from  the  State  Oxirt  to  Ibe  Clrcuft 
Oourt  of  the  Dulled  Btsites;  the  Judgment  can  onlr 
tie  reviewed  on  a  writ  ot  error. 

C.  A  X  B.  R  00.  O.  WVmm  Arrv  Ob»       flSS 
n.  An  objeotton  to  teatlmonrmusttiaiiMal&cally 
stated  and  to  a  prooeedtoft  for  erttw  the  pwrty  It  000- 
Oned  to  the  objection  wEen. 

SUbtAnto.  Duneem,  "a< 

H.  An  appeal  with  siq. . 

acalnst  the  sUpulaton  m  well  as  the  prtnolpaL 

Drnirts  IVanlen.  duo 

O.  Wfaema  decree waa entered  agatoit  sHpula- 

and  tbelr  prtoolpal  under  B.  8^  wo.  Ml.  which 

*'*~~*  *"  "  supersedcoi  bond  on  appeal.  If  the 

oa  a  Uen  on  the  tesU  eelnw  ot  the 


daioo  upon  It  oannot  be  »e*ie« — ■ 

ror,  nor  on  a  dlvlaloo  of  opinion 
of  a  Circuit  Court. 

U.S.v.HamllM', 
BIl  WberathereoorddlMloasaaserloutoonfllct 

ay  and  the  oourt  b( — .. -- 

id  the  bill  for  laUure 
a  oocree  ot  dkmlMal  will  r 
Bcu*Uv.Oamj)btU, 
5a.  An  appeal  cannot  be  taken  from  a  decree  In  a 
iult  b*  one  who  la  not*  p«ftT  to  It. 

6«4nn  o.  JAn.  Lon,  i  OtObe  Int.  Co.,  ••» 

ST.  Wberetboerldeocehaa  not  been  sent  up,  and 
oo  obleotlona  were  made  to  anjr  of  the  proof,  tUa 
courtoannot  review  the  decree  on  the  ground  that 
it  is  against  the  evldenoe. 

Jnd.  4  S.  it.  A.  Co.  r.  L.  £.  d  G.  Inr.  Ca„    SDK 


decree  opetmu ._ 

■tIpulatoiB,  notwlthstaodtog  the  appeal,  tt 

vantage  thelawglTeathe  appellee  for  hiai ^. 

with  which  thkccHirtwUlnottoiorfere  to  advance 


vantage  the  law  giveathe  appellee  for  his  security. 

with  which  thkccHirtwUlnottoiorfere  1"  -'> 

of  the  hearinc  of  the  «aae  on  its  merlta. 

Jdsnt,  voH 

W.  A  docree  wUch  states  that  a  bill  ot  exoepMoni 

la  ordered  to  be  and  la  filed  as  a  part  of  the  teoord, 

gives  the  bill  of  exceptions  the  ssme  effeot  as  If  It 


were  looorpotMed  In  U 

■nsniouer  V.  nm 

SIL  On  a  certUoate  of 


n  of  opinion,  we  can- 
not oonslder  a  question  which  Is  not  oeitmed  to  us 
Inr  the  Judges  of  the  Olroult  Oourt 

P.  a  B.  ^Bihross.  74« 

■L  ItitnoetTor.ootheexecutlonof  the  mandate 
of  Ihlaoourt,  to  permit  a  third  penoo  to  become 

"     iBd  set  up  rights  not' — ' " 

'    re  ft  is  done  br 


partTMid 


ot  all  parties. 

.  T7» 

SL  Under  the  Btatutaot  Illlnola,  whloh  provides 
that  the  optolon  of  the  Supreme  Court  ot  tnatftats 
Fhall  be  spread  at  large  upon  the  recnnls  ot  the 
court  this  court  mar  examine  such  opinions  to  lee 
whether  anrtedenJ  question  la  tovolved. 

Orom  e.  17.  5.  tfortdao*  Co..  T9S 

SL  Where  tiM  prarar  Of  a  petltton  tor  mondamui 
was  that  a  dtr  might  be  reqnlred  to'eihaurt  Jts 
poweisot  taxation,  and  oonUnue  so  to  do  until  n?. 
lator*i  Judgment  It  paid  and  astlsOert,"  and  a  Judg- 
fosntwas  antered  granting  the  writ  In  the  exsot 
form  prafvd  tor,  the  omission  of  the  court  to  de- 
Sne  to  more  exact  terms  tho  preoise  power  to  be  ei- 
erdsed,  la  not  ground  tor  appeal. 

Vouftiana  v.  Ifru  Orltaiu,  SIS 

B&  No]udgmentordeoreeo<astate  oourt  can  be 

reviewed  to  this  oourt  vnle«  the  writ  of  error  Is 

brought  wKbto  two  rean  after  the  entir  of  the 

edgment.   nie  writ  of  error  Is  not  brouaht  until 
Is  Uad  to  the  court  which  rendtved  the  ludarmeiiL 


Baa  aPPBAL  AMD  S&HOO,  pOMf  m. 

jutuoDicnoit. 

1.  Tikis  oourt  mar  grant  a  rehearing  on  the 
ground  that  the  decree  brought  up  br  tbeappeal  Is 
not  what  It  Is  recited  lobe  to  the  prayer  for  appeal, 
but  one  mndered  subsequent  tbemo  and  merelr 
to  execution  of  II. 

CA<«wo.t  Fln.R.II.Oa.0.  PhsdlCH,  S« 

1  Hu^'Sli  applies  onlrtocaan  remanded  toaStat* 
Oourt  by  the  Clicult  Court,  or  ilisiiilssuil  under  the 
authority  ot  seoB^  the  Aot  of  Har.  ■,  un,  oh.  lar. 


7-1^'^ 


3.  Wbsro  there  Is  no  geneva. „ 

or  special  verdict  to  anr  form  known  (l  . 

mon  law,  oranrwalver  ofjurr  trial,  and  no  Dndtng 
ot  facts  under  see.  S4B,  R.  Si,  the  court  mar  oonaldeT 
the  ease  upon  stipulation  of  the  partlea. 

0(«Ms  «.  Ktrby  CtoriienUr  tki.,  isr 

4.  Where  a  decree  ooMalns  a  piarertoran  appeal 
therefrom  br  the  plalntub  to  a  cross  suit,  which  ap- 
peal Is  perfected,  belnganappsal  In  open  oourt  and 
ntlBclenU*  deslgnatl^  the  partln,  it  will  not  be 
disuilaecd  because  the  parties  navo  not  been  named 
as  appellants  or  appelleea  on  the  docket  ot  this  oourt 
or  to  the  transcript. 

JU'(It«n)Mrpsr«.La(nnfport  JI.  R  On..         IIT 

I.  Wbete  a  receiver  Ima  taken  an  vpeal  to  the 

name  of  B  former  i«oelv«T,  he  mar  be  snbstltuMi* 

In  thli  court  upon  motion, without  prejudlcetopro- 

oeedlngs  had.  and  a  motion  to  dismiss  Will  be  d». 

A  domt  r.  Jonnnn.  SSA 

a.  Where  ■  writ  of  error  Is  merelr  dtamlBSed,who» 

— 1  ot  >tnrmanM:  (lUfht  lo  have  been  granted 

mt  for  delay,  an  application  to  oorteettbtt 
I  and  mandate  so  as  to  allow  totarcst.  can- 


ludirnien 
with  In  li 


not  be  made  after  tbe  ck)w  of  the  1 
liilfrmnnT  nrilliiiiil— 1  wa« leodeced. 

ScluU  n.  DodQ$,  — 

T.If  tbeootidniODot  an  upeal  Und,  or  bondli 

error,  mibstuitlillr  conforaw  toAo  lequUUona  « 


COD  telm  TaiteOoni  of  luvaue :  end  Uio*  autii  uuu- 
dltiooa  be  lupendded  the  bond  li  iDvalM  at  to  tbem 

'  KotmtMtv.  Omaha  Beta  Ofc.  "" 

A  motion  for  addltloiuln — ^ 
d  denied,  when  no  peno 
—  beBiTsnand  **— "'■'■"■~ 
have  not  oluuiged  dnce  tbe  wamattT  w 

Johtuonv.Watvrv,  — 

9.  Motion*  to  dlimliH  a  wrtt  of  «tot,  to  afflrm  a 
dedaion  below  to  Mrfke  out  awrtynmnnta  of  error, 
and  to  advance  the  aauBe&denled.wbeie  tbe  reoorda 
baTB  Dot  been  printed  and  the  aMlffninent  of  eirois 
In  tbe  telof  for  tbe  defendants  preMiits  auBatloni 
of  whiob  tUlB  oourt  baa  Juri»dlat£n. 

OnntlroaOo.  v.  Oxuland.  MO 

U.  Wbere  «  .iirmiiMii  of  an  appeal  by  a  ettj  H 
aaked  on  a  oompiomke  vith  one  bianob  of  tbe  city 
jrovenunent  and  h  teMted  byaootber  branch,  on 
the  KTooDd  that  oODlTol  of  tbeooDDoToin  baa  be^i 
tranelerred  to  It,  tbe  ooiut  will  not  eettle  Qie  matter 
eummaiUjr  on  mob  motion,  but  will  continue  tbe 
cause  to  give  tbe  latter  an  opportnnltj  to  tet  aside 
the  compromlMi. 

Ottu  of  Ifew  Orlamtv.  S.  0.  Mob.  <t  Ttx. 

R.S.Oo^  S3S 

U.  A  motion  to  dismiss  a  cross  appeal  wlU  not  be 

cranted,when  tbe  record  has  not  been  printed  and 

the  ease  Is  here  on  the  original  appeal  and  Itappeuv 

from  tbe  notion  papen  uaat  tbe  pttaent  appeUsiit 

Eleoded  preaoriptloii.  and  It  may  be  important  to 
Im  to  Inalrt  «n  that  defense. 

Mover  B.  trout,  635 

13.  If  tbe  certifloate  of  the  clerk  to  tbe  baneoript 

aooC  up  la  not  true,  tbe  remedy  It  b;  Mrtlorort,  to 

■upplr  deflolnneiea.  and  not  bv  i--"--  *~  -" — •— 

Ma.  Kan.  A  Tex.  R.  R.  Co. 

IS,  Cros  apr— ' ■  "■ 


lo. «.  Dtnmort,    640 


H,aiid  . 

le  when  by 


>peal*  mnat  be  proeecoted  like  other 
a  not  perfected  until  1oq>  aftertbe 
r  law  they  should  be,  they  will  be  dle- 
uit  of  prosecution. 


HOtonv.  Ockeruon, 

IL  If  on  looking  Into  the  record  this  court  flndi  It 

has  DO  Jurisdiction,  it  Is  Its  duty  to  dtomJaa  the  case 

on  Its  own  moUoD  without  waiting  the  Bctloo  of  the 

lis  ooort  mar  rema . 

id  aucb  further  prooeedlngB  in  the  mi 

I  the  Justice  of  toe  case  mar  require. 

L..M^A  a  R.  A.  CD.  n.  n.  S., 


Pofndiattrv.  Orcenfonii,  bov 

It.  A  suit  against  a  tax  ooUeoloT  tor  alleged  wTOQga 
done  while  ooUeotlnK  ta»  due  the  Stat&  In  whlob 
be  Is  not  restrained  Trom  blaoffloial  dotfea,  is  not 
entitled  to  a  preference  In  bebiB  beard.  AUcasesln- 
Tolvlng  qucettons  of  publlo  Importanoe  are  not  neo- 
«Marlly  entitled  to  a  proference. 

Idem,  BOO 

18.Tbefeeaof  the  olerkofthlt  court  should  ba 
paid  la  advance.  If  deroandsd. 

BttevercMelonaa,  801 

19.  If ,  through  tbe  fault  of  aplalntlS  in  enoror 
appellant,  printed  copies  of  tbe  record  arenotfnr- 
idahod  to  the  JntUoee  or  the  partice,  tbe  writ  on  ap- 
peal will  be  dismissed,  unless  auOclent  cause  be 
shown  to  Uia  oontiary. 

Idem.  B«l 

£0.  If  an  appeal  la  allowed  In  open  court  the  se- 
curity may  be  taken  by  the  court,  and  no  citation 
Is  neooBBory,  but  If  the  security  Is  not  given  until 
after  tbo  term  la  over,  a  dtaUon  must  be  Issued  and 

ntMclatv.SLLi)UltA8.S.Saaviai)0o.,  ST8 

O,  Ualea  an  appellee  voluntarily  a|>pean,  this 

court  cannot  proceed  against  htm,  If  thereoord  does 

not  show  afllrmatlvcly  that  be  bss  been  brought 

within  Ita  lurladlotlon  by  proper  notice. 

Iilcm,  S7S 

a.  Section  1000  R.  S.  requires  the  Justice  or  Judge 
alimlngthe  citation  to  take  theeeourlty.  This  power 
it  be  delegated  to  the  olerk  nor  to  a  commls- 


pealDi 
1100 


ar  B  was  allowad.  U  miMtfaa*. 

idlRtcnt  nw-Boot  Oo-clns.  Oou,        SM 
u  _. jg  „^  made  rotamahla 


Opodl 

14.  where  a  writ  of .. 

on  any  partfanilar  day,  on  motion  for  a  • 
leave  to  amend  tbe  writ  by  tnserting  tbe  p 
•urn  day  will  be  granted;  but  where  tba 

Mionapreaei 


lAoooKvai 
Arbllrators  appointed  forihe  eiiiniiiiiisil  iif  all 


ASSIONHENT   FOR   BUBIKFIT    OF 
C&BDITOB& 

Bmm  Bahkbuptctt.  8. 

Dbbtob  and  CUDITOB,  I. 
SCATurag,!!. 
1.  An  Baslgnmeot  whlob  veats  tbe  asslgiMe  wtth  a 
contrary  to  the  mandates  of  Qtesta 
otautbr-" — ■■'—  •       ••  ■■ 
1  tberebv  U 
-telsvohl 
Jaffravt.  MeOehee, 


Is  valid  and  panes  tbe  title  to  tbe  pramr^,  a 

asilgneea  can  bold  the  proceed*  otftdepoaitadby 
them  In  anotbm  State  against  a  receiver  of  the 
debtor's  property  appointed  In  that  Stata. 

Bous  VL^rw,  TOO 

AS8IONMEHT  OF  CLAIMS. 

8MaBQI7IIT,& 

JnuBDianov,  IT- 
1.  An  assignee  of  any  elalm.whloh  the  mxiyt*  of 
a  railroad  pending  toredosara  is  ordered  to  par, 
baa  tbe  same  right  to  payment  a*  the  original  bbld- 


aAHKBDPTO^  6. 


jDDOHXmB.^ 


attobhey. 

8^  OomnnFTioHAL  Law.  V. 

OOW«AOTB.tt. 

L  An  attomsy  vho 
elkot  wndcnts  Rta  ooo: 

Oau  V.  Parpart,  

I.  Dlebarrfiur  an  atttwney  Is  not  for  Qie  purpose  of 
punlBbment,  out  for  preserving  the  o — ' — ■  ■ — 
boe  ttom  the  offldal  mlnlatinlioa  a.'  • 


before  an  attontey  should 

dlctable  offense  li  nottnllezlble;  when  the  _ 
olear  and  the  denial  evasive  tbe  court  may  act  1 
out  a  Mrtor  oonvJotloQ. 

Idem,  BU 

^.  Where  a  Judge,  on  going  to  dinner  during  a 
temporary  reoees  of  the  court,  sees  abrlaoner  being 
taken  tojallandon  blsretumfromdluDerseaitb* 
dead  body  of  tbe  Bune  person  hanging  from  a  tie^ 
he  may  proceed  summarily  upon  tbelnfOnnalloo  of 
an  eye  wUness  to  dte  by  rule  an  attorney  of  tbe 
court  to  show  cause  why  he  should  not  be  dtataned 
tor  participation  In  hanging  such  prlsonr'  ;  ti- 
thougb  It  nuj-ht  be  more  n«ubr  to  have  an  aiudarll 
from  the  wl&eo,  tbe  prooeeding  without  it  Is  not 
eonHnnonjudlee. 

Ideni.  9M 

S.  The  prohibition  tn  the  AM  of  18riooocemtn« 
the  compensation  tor ooUeotingclalma  In  tbe  court 
of  CommlssloDen  of  Alabama  ciahna  Is  United  to 
lleos,  sales  or  asslgnmsDti  oteotlng  a  right  of  Btop 
erty  in  tbe  claim  ltoelt,aiid  dote  Dot  extend  (oa 
mere  portonal  agreement  to  pay  sr  -*- 


106, 107, 108,  Mft  D.  & 


>f  monar  •qn*!  to  >  certain 

^ it  wUob  maj'tMi  reooTared. 

m  e.  Lavmm,  IMT 

1.  AnaAisemeDt  made  before  tho  TrastyatWaab- 
tPst^D,  for  the  oollectlDD  of  k  eUlni  afterwards  In- 
cluded tn  tbe  Qeaeva  Avaid,  was  not  annulled  nor 
tiDded  bTtbe  Act  of  1S»  eXabllshlna:  the  Court 

1001 


ofComi 

Idem. 

BABrXBUPTOT. 


ComoiUTioBt.  n. 


_oo,lToi 

debt  ■rawing'  out  of  a  flduoiary 

llaifty  0.  UntvtrsUv,  w  • 

t.  nw  aoUoD  of  tiuiteeaof  a  bankrupt  appointed 
under  aec  GItB,  B-  8.,  Inoludlns  their  aocountlnB 
•nddlBtributloq,laiDEi]ecttotbei«TUonKnd  flnal 
ooatml  of  the  olntlot  court  whenever  that  is  in- 
voked to  aM  of  the  ■ubatanOal  rishta  of  any  one  tn- 


Jf(retantt>Bank(>riW«MtrVh«.  ShUlC,    B04 
. .  A  writ  of  error  from  a  deoree  renderod  acalnst 
«  bankrupt  aued  out  br  blsanlgnee,  ie  a  (ult  within 
" ' —  jt  the  Bankrupt  Aot  and  moat  bo 


JcrJcini  D.  IntamoHonoJ  Bonfc, 
t,  A  debt  is  "propertr  "  within  the  mc 

the  UmiiMlon  aBiuM  of  the  buikmpt  law 

Idje  mlta  about  an;  iirupurtj  olalnied  b;  tbe  ai 

Jdcm,  "1 

5l  Although 

MsalxMa  bankmpti 
hie  afipltee  for  a  dfaci 
»  bond  upon  bla: 


sbleln  banknipter. 


dHchaive,ai 

applkMtooi 

, -jdlng  tbe  qui. 

proceedlnn  therein  oi 
ruptey,  iiiueaB  u: 


.. lunt  duB.    lithe 

oourt  lef UBM  and  glTGa  final  ludsment  acHlust  him 
be  mar  brlnv  error  even  after  big  dtocharge,  and 
Ua  aadgnee  mar  be  beard  also. 

HOI  V.  Banilint,  4>3 

4.  A  creditor  dealing  with  a  debtor  whou  oe  may 
•tupeottabe  InfalUngolrcunulanoeiibutotwhlali 
be  has  no  luHlcieDt  evldenoe,  maf  reoelTe  parment 
or  security  without  violating  tbe  banknipt  law,  al- 
though belt  uawUUng to  truat him  turuierandia 
anxious  about  bb  claim  and  has  a  stnmg  dealre  to 
secure  K,  yet  If  nioh  belM  as  the  Aot  require*  ie 
wanting,  obtaining  additional  security  or  receiving 
Huanent,  b  not  prohibited  br  law. 

SCbOdr  •■  «*Mi«  SoMioB  Ainft,      ,  «40 

T.  Itb  note  cassof  voluntary bankruptC7wberD 
«oeb  forced  Into  It  agalnat  hit  will  brhupartneri 
It  ta  ootnpubory  and  Inroluntary  If  be  refusea  to 

M'stWMr  B.  BimUmAt,  «54 

B.  nndertbe  Bankrupt  Aot  of  IfVT.ananlgnment 
tor  th«  beMflt  of  oredlEon  without  pref  erencen  un- 
der astatestatute  ban  act  of  bankruptcy  for  which 
tba  assignor  oould  be  adjudged  a  bankrupt  and  the 
property  taksD  tor  admlntatntlon  in  tbe  bank- 
isMcy  court, 

Bkss  «.  King.  7«o 

B.  Tbe  omlBlon  to  gtv«  notloe  to  an  Msignee  In 
bankrupuv  of  an  appeal  Irom  a  deoree  tai  hb  favor. 
Is  fatal  to  tbe  appeal  in  proceedlnn  under  secEOSI, 
B.  B„  tor  the  re-ezamlnatloa  of  a  olalin  died  against 
a  bankrupt'*  eMate. 

BiearU  Mtad.  SK 

U.  Under  the  Bankrupt  Aot  of  U0r,tlraDbtr1ot 
Court,  In  bankraptoy.  baa  JurbdlaUan  to  order  the 
aeinira  aod  deteotloa  of  good*  of  tbe  bankrupt, 
•libnui^  In  posseadOD  ot  anotlier  "'■'"'"j  title, 
end  tbe  nlDcer  may  Justify  tbe  seliureby  proof  that 
Uie  property  was,  at  the  ame,  tbe  *-- ' — -"- 

FMbcJmim  v-Patkard, 


BAHXS. 

Baa  Cbootal  Law,  >-14. 


L  Wbem  tbe  boldor  of  ibai«i  of  stock  In  a  na> 

ttoaal  hank,   having  good  rrouDd  to  approbend 

tbefallmeot  the  bank,  tnndsn  the  stofik  t^  ool- 

liirtfin  to  an  braspondile  pevsoo  In  order  to  escape 

U.  8.,  Book  ST. 


Uabllltr,  the  transfer  b  void  and  he  remains  liable 
to  oredltorB  do  less  ihao  before. 

Sdamv-Joknaon,  SSS 

2.  Section  Sma.S.glvlngprlorftytodrtiti  due  to 
tbe  United  States  4ow  not  apply  to  demands 
against  a  national  bank:  the  Act  authoring  the 
formation  of  National  Banka  It  a  oomplete  lystem  . 
in  Iteelf,  neither  limited  nor  enhumd  by  other  Stat  ^ 
ntory  provisions  with  respect  to  tbe  settlement  of 
demands  anintt  Ineolvenb. 

OwhOo.  MK.  Bank  V.  r.  a.,  037 

8.  nib  view  of  the  banking  law  !•  not  nitectcd  by 
the  subaeiinent  enactment  ol  IM7  or  the  Bankrupt 
Act  giving  priority  tc  *■—  ''~-  '-  ■■'  ""  "-■■—■ 
States  atnlntt  the  eeta 

4.  Tbe  United  Btatea  has  n 


31a    .    ._ 
1847  or  tl 
le  dctuHi  ds  111  . 
ot  bankiup^. 


iCnlLed 


0  right 


0  claim  Uie 


Is  with  a 


bank. 

Jdem.  BST 

S.  Section  sanBJS.  Imposes  no  penatty  on  ettber 
a  national  bank  or  a  borrower,  for  a  loan  made  by 
the  bonk  on  the  eeomltyof  lis  owit  ttook;  and  If 
tbe  contract  has  been  executed  by  selling  the  stock 
to  pay  the  loan,  the  oourts  will  not  Interiere. 

JVot.  Bonk  0/  Xenta  r.  Strvmrt,  SBC 

BILI.  OF  REVIEW. 

1.  The  only  guestiona  open  for  examination  on  a 
bill  ot  review  for  error  of  taw  aiiiisailiiii  on  the 
face  of  the  record  are  snidi  m  ana  ca  toe  ptead- 
Inm,  proceedings  and  decree,  without  nferoDCc  tn 
tbe  evidence  In  tbe  cauae. 

Sftalton  D.  YanKlaek,  s«l> 
S.  On  a  billot  review  for  erron  ot  law  the  truth 
of  any  fact  averred  Inoontistent  with  tbe  deorae  b 
not  admitted  by  a  demurrer,  because  no  error  can 
be  assigned  on  such  a  fact,  and  It  b,  therotore,  not 
-'   pleaded. 


10  effect  on  the  origUial  deiiree  In 

'"""jt/TOiT™ "'"'  ««8 

1.  TVhere  ■  decree  states  that  the  caas  was  heard 
on  tbe  plcadiogs,  etc..  and  fully  argued  by  counsel, 
and  that  tbe  court  bad  dellbeiatod  thereon,  while  a 
tdll  ot  exceptions  forming  part  t>t  the  ducroe  ahowa 
that  theie  was  no  bearing  by  the  court  and  tliat 
counsel  for  the  fUCoeMtuI  party  prepared  and  en- 
tered the  decree,  it  mutt,  on  ablll  of  review,  be  held 
tor  naught  and  •■  If  It  did  not  exbt. 

ff nsmlnfKr  o.  Potcert.  TSk 

*  '~^"-  an  appeal  tutiaequently  abandoned  b 
'-*  -i«»>""(jh  there  b  no  ——■—«-.■-'.•  ►*— 

. Jurisdiction  ti 

cree  consequently  that  period  b  not 
iting  tbe  time  for  flUng  a  bill  of  re 


BIZJJi,  NOTES  AJTO  CHECKS. 


InTmWT,  ft, 

JUniBDICIIOB,  tl-A 


BoinM.  It-lS,  IMl,  (S,  n,  n. ». «. 
L  A  polnamous  wife  occupying  uiuuitwi  with 
her  so-called  husband,  tbe  appareot  owner,  dote 


not  bare  tuoh 


ot  th«  proper^  ai 


GBKEHAI.  llVDEX* 


ooiiBtoiMtlT«  Dotloe  to  ■  bona  Me  purohuer,  I 
clajm  ibe  uaj  h&ve  tberMo  07  TJrtue  at  a 
•giMment  wnta  Uw  owner. 


- ra  pomoaloD  k  relied  on  MsiiinB  oon- 

■trilo(lT«  DOtloettmuitbeopeDandiufflclently  di»- 
tlaet  and  uDequlToool  to  pot  the  purcbOMr  on  hli 

"^dtm,  loia 

8.  ApuiabaaerforKTBliubleaoiiBldeTMloii,  wlUi- 
out  notloe  of  ■  prior  SQUtCable  rteht,  obtalnlhi  Che 
lenl  estate  at  the  time  ot  hb  purchoM.  It  entitled  to 
pnorltT  In  equltr  as  weU  as  at  law. 

Elem.  lOlS 

BONDS. 

Sn  AcnoHB,  L 

APPIAI.  ASD  ..m_ 

COMP8OMIBS,  £.  _ 

OoHsmcTtosAi.  Law,  3S,  40,  in,ti, 

CoimuciKB.iS. 

0(»niTin,l. 


BMWOTOBS  AIR>  AfiHinVrBATOBB,  ll 


« the  parment  foritampanni 
If  Jimeai,  lau,  mar  betaken 
■Ited  ecatea  Initead^of  (be  na 


BnDiHOB,  S. 

BXBODTOBS  / 
IKTIBI^,  £. 
JiTBIlDtOnOl..  _. 

SlOBTOAaas,  1,  E. 
OmoEBa,t. 

ItMHOVAI.  O*  OADSM,  n,  8L 
BTATDT18,  S-10,  1^  IS. 

TAxaa  ADD  Tax  SAi.n.  la. 
1.  Abondtoseonni: 

•eo.Ulof  the  Act  of 

the  Mine  of  tits  United  _ 

ia  the  Treaancerot  the  Dnited  Biatet. 

Z.  B«SS£%ib<m3athattlkeriren>l- 

anthorter  ot  an  election,  eto^  In 

■pecUlea  proTliloni  ot  law,  Dcofailly  Imi 
they  were  iHued  br  anthtwitr  <a  the  elect 
Oui  the  eleotlon  na  tiel*l  in  oonflHinlty 
but  do  not  Import  a  oorapllanoe  with  >» 
fuadameotol  law  ■■  to  tbe  unouat 
tlMt  may  be  Incurred. 

fithoot  DIKriet «.  Sbnw, 
8.  When  the  holder  of  bonds  relies  for  protection 
npon  meie  redtala,  ther  should  at  least  be  olcar  and 

ki i„  order  to  estop  a  lounlolpal  oorpo- 

— imetheywF— ' ■•  • ' 

«  Inued  In 


10.  Detached  ov^due  ooupona  of  a  t>ond  not  4m 
re  neKotUUe. 

iTiorapson  0.  Pcrrf nc,  tM 

11.  Cnder  such  a  statute,  an  aSdaTtt,  itaukc 
-Hat  the  bonds  were  taued  wltUn  tbe  atrtr  ii*s. 
pula  In  Issue  the  question  ot  their  validtO',  If  thcr 
weie  Issued  after  that  time. 

OKeftomfno  o.  Carptnttr,  S*1 

Under  a  SMte  statute  authoiistn*  the  laoe  ut 

s  In  aid  of  a  rdllroad  which  provides  tor  the* 

fasne  "  within  sixty  days  after  "  the  tKiodsajc  TnWil, 
•hose  iMued  aCter  tlM  expiration  of  the  slxQt  dsjs 
nd  antedated  are  not  Told. 

Jdsm,  Ml 

11  Uuniolpal  bonds  In  aldot  aiallro*doorp(>«- 

on,  may  be  lawfully  ■"-" ■■  '— " — 

-iwfuUy  formed  by  ihi. 

wbkMliey  were  voted, with  ai 

1&  TfaebondalneonUovenr.of  theCHyof  naia- 
lOnth,  iBued  under  the  Nebraakn  Acts  of  TCbm- 
17 1M87B,  and  of  Febroary  S.  UTI^  ai«  valid. 

llcad  V.  PlattsnuiHtA.  414 

IL  Where  bonds.  Issued  by  a  town,  redte  on  Ih^ 
loe  that  an  eleotlon  waa  held  befora  a  o< 
a  required  tiy  statute,  the  fact  that  tl 
./as  Inesular^  oonduoted  can  beo*  — 
defense  asalnsc  a  bona  jUs  hoMar. 


wlt£ 


ration,  m  whose  name  they  were  Issued,  from  show- 
Ins  that  they  were  Inued  In  violation  or  without 
authorlCy  of  lai 


Man,  90 

i.  An  Inaemnlty  bond  executed  and  delivered  in 
New  York,  to  save  the  oblisee  hannlen  from  Ilabll- 
ttr  on  an  appeal  bond  slBnod  br  bim  as  surety  In 
LoniidBna.  lAlch  Indeainltrbona  would  be  valid  In 
Lonklana  nut  void  In  New  Tork  lor  lack  ot  oonsid- 
— "~i,  tiKOTemed  by  the  la w«<tf  Louisiana  B«  the 
uplued  place  of  performanoe. 
iVHtAtml  e.  JTorton,  Im 

i.  nie  validity  of  a  bond  as  dependenton  thesuf- 
flmanny  of  oonsldentlon  la  not  a  matter  of  probed- 
be  governed  by  the  lex  fort,  but  goes  to  the 
—  of  the  rtsht  Itaelf  and  la  governed  by  the 


r ~,  — •»  not  authorise  L- 

niefor  the  construction  of  a  steam  srlst^mlll. 
tMome  e.  Oountu  qf  .^danu, 

T.  The  Deslloence  ol  the  officers  <rf  the  cov 

roent  does  not  aSeet  the  liability  ot  either  Mindpal 
or  sureties  on  a  t>ond  to  the  Unltsd  Statea. 

8.  On  an  linportBT*B  bond  to  the  United  Btate^ 
conditioned  to  be  void  on  withdrawal  of  roods  and 
payment  of  duties  by  bim  or  his  "asdnu,"  the  ob> 
IIkoib  are  principal  debtors  to  the  United  States 
until  the  true  amount  of  duties  is  p^  '  - 
fraud  or  neclinoce  there  may  be  in  pai 
the  ponsHion  ot  th<         '  '   ' 

the  true  amount  ot 

•.  4  tmar 

tract  tor  tbo  building  of  levees,  etc,  and  to  bosrow 
money,  Issue  bonds  and  negotiate  tbem  at  not  leas 
than  M  per  oent.  mny  issue  them  at  that  rate  dl' 
lectlv  to  oontracton  upon  a  fair  agreement  tor 
bnllulng  such  leveca. 

BcmlnetDov  V.  Seanscfl, 
1102 


Ifaey  were  voted,  la  a  pK^>Mltion  wUcb  Cslk  >ncac 
the  general  prinolpleeand  doctrlnea  of  oomnMO  Jn- 
-'apru(lence,niionvrlilebltla  the  duty  otthiaooart 
>  form  an  Independent  Judgmimt. 

U,  IrreKiilaittylnaneleotiOD,atwhMi  the  Mane 
t  neaoliable  bonds  was  auttunteid,  doea  no*  dn- 
ToyThe    ..-..-- 


IT.  Coaponaof  negotiable  bonds,  after  Acir  ma- 
turity, bear  Internt  at  the  rate  fixed  by  the  law  of 
the  place  wheie  they  are  payable. 

Leslatatlve  anlhorlty  tor  an  taueot  btnik  by 

nUdoneiBbelngeeiablWiedbf  tvfeifioeetotbe 

statute,  and  the  bonds  rectUng  thataiay  weee  k- 


r Is  bound  to  show  to  entitle  htm,  vr*ma  fi 

de,  to  Judgioen^is  the  due  appointment  id  Ifae  ooa 
miasioners  and  the  execution  by  them.  In  tkob  ■ 


Tdem, 

SO,  It  any  prevloua  bolder  of  the  boote  In  son 
./asa  bona  Me  holder  for  value,  the  platotiir  ess 
avail  htinmlf  of  such  prevlons  bolder^  posWdb 
wltbout  showing  that  he  has  hlmeeU  paid  TahM^ 
Idim,  «3t 

a.  Under  the  nihuris  OoiBtitiiUon  ot  1818,  the 
LegislBtoie  oould  make  valid  a  tubaartpdcn  of  a 
oilf  to  a  railroad  oorporatl<m  which  had  been  made 
without  legWatlTe  authority,  and  bcsida  sota^- 
quently  Issued  by  the  dty  oouncd  IB  acoortenEe 
therewith,  are  valid  in  the  hands  ot  a  hoM  JUt 
■-older, 

QuinavB^Oocte,  ^** 

a.  onanappealfromadeoreetorthetOiedcsDn 
(a  mortgage,  the  appeal  bond  Is  not  totwadedas 
nurlty  for  either  the  amount  of  the  decne  CT  the 
itraert  thereon,  pendliurtbe  appeal,  or  the  balsnoe 
Jtheeeamounts  oreltGerot  them,  after  applying 
theprooeeda  ot  the  moitgaied  propies^  nos  fetthe 
leots  and  profits  pending  SieaopMl:  but  only  for 
tbeooatsand  for  deterioration  by  waste  and,Fce- 
siMy,torw«at  ot  repair*,  aconmnlationot  cs— 


gw»w.-wbet] 
Tarns  of  the pi.,„... 

a.  bSkuve  anthorlty  to  a  ol^  t< 
money  on  theoreditot  the  dty,  and  to  la 
therefor. doe*  notauthoriae  tbe^mot 


as  a  donation  to  aeompanytu 
In  the  improvement  of  the  wi 
near  the  dty  to  secure  the.pn 


use  of  aaidpowt 

dnity.  .-- 

Ottoua  r,  Oorep,  ,  .  *P 

U.  Tbe  power  to  borrow  mooey  oODtalosa  lata* 

I0«.  107, 106,  i«  r.  s. 


Geberal  Ibdez. 


b(>ii<b.   inlaw  Aey  «*  Issued  — ,    

!■<*<'  wiiere  tbeie  li  ■  coDStltuIloiul   prahlbl 
oiniiiiH  laiatlon  by  the  olty,  except  for 


nJi'itiul  oorpoiutloDtoiukeiubacnpiloDstocapluil 
tttKU  or  donatkint  to  oorporatioiu  lor  publlo  Im- 
pruvoiDCDta.  all  such  lubscrlplloiis  ana  sU  aitoli 
aonuloiia.uwDUaatbeoorponte bonds Inued  fr>r 
'  •olutelr  vuld,  even  u  agtinat 


or  fmjOKDi,  are  ■Molutelj' 
•ajUc  bolden  ol  the  beads. 


authorize  tbelMue  of  Its  leoUtledto  payment  cat  of  tbeseoeialfiuids  of  tha 
corporate  pur-    oounty. 

-'    — '■"iftlon  I  ktvtx  Co.  r.  U.  S.,  »1* 

88l  Wbere  township  bond*  are  (l^ed  by  M 
slonen  duly  authortwd,  but  tlie  eoUs  are  o 

by  mlBlake,  and  the  town  seta  dp  tt '  - 

In  defense  of  an  action  at  law  atlei ... 
a^alnit  It  by  one  who  baa  purchased  Bi 

value,  in  in>od   faith  and  wlUioat  ol , 

>mliiloa.  to  recover  lotereet  od  the  bands,B  ci. — 
of  equity,  at  his  lult.  will  decree  that  the  boods  be 
'--"-IS  valid,  aa  If  actually  sealed  before  beUur  Is- 

.  and  wUl  rcetrs^"  »!.--«.•<»- .,««»*i.- _.,«•«• 

seals  la  the  acUon  al 


Hi  In  Um  ImproTement. 


er.Where  bonds  at  a  townshli 


Dwnshlp  InUla 
anthomiiurthi 
dns  to  build  II 


Hi.  Corporate 

m  LeffWatur&caniM 

Dwertomakek. 


the 


hom  the  township  tot . 

recited  that  Ifaey  were  iMued  by  autborln  of 
Aot,andthetownahlpTotedlntaTorotlaMUDCl — 
and  paU  Interest  oo  then  tor  three  years;  bel 
that  the  oourta  should  acqnltaoe  In  the  dedslco 
the  towMhip  Totera  and  auiborltleB  that  the  pi«- 
poaed  road  wBa"n«ar*'tM  township,  and  houthe 
boiul*  valid  aalnaed  br  lasUatiTeanUioritr* 

Kirlibnde  «.  ixtroym*  Oh.  70S 

m.  Dnkaa  power  has  Mini  (tven  brthe  Leglsla- 
Inre,  to  a  mmilalpBl  corporation,  to  grant  pecuDlsry 
aid  to  imllroad  oorpotsllons.  all  boodi  of  a  munld- 
pallty,  iMued  for  watto  pnipose  and  bearing  evl* 
denoe  of  tbe  ptupose  on  their  face,  are  void  even  In 
thehandaof bona>dcholden,  whether  tbepeople 
voted  ibe  sM  or  not. 

f.rtnb  r.  (TU«  nf  /thrmeport,  ^9  B 

i.wlthout  Bntbotttr  from 
le  a  municipal  bond  valid 
•I,  torwBDttrfleK<ll«tive 

K,  A  railroad  oonstmoted  from  tbe  Junction  or 

'- In  line  ofonerallMMd  with  another  railroad, 

wading'  In  a  dUIerent  direction.  Is  a  bnuioh 
rlthln  tbe  tDeoalorot  a  KMute.authoriilnB 
lie  of  bonds  by  a  ooun^  through  which  It 
tor  Ibe  oonstruotioa  ol  a  branch. 

.  g^  ,  BoomOIe  Cent.  NaL  Bank.  73« 

Bi.  AH  uiienUon  to  treat  the  sum  named  In  a  Dond 
as  a  pcoalty  to  secure  the  perforcoMiee  of  the  ooo- 
dltKn,  and  to  be  discharged  on  payment  of  dam- 
agea  arising  tron  oon-porf  ormance.  cannot  be  in- 
ferred as  anileotUw.or  a  oancluslve  presumption 
from  tbe  men  form  of  tbe  obligation. 

Oarhv.  Barnard,  1M) 

K.  Wberea  statute  lequlrca  a  railroad coirnrs- 

tloD  to  give  a  bond  Id  a  certain  sum  condltlODal 

tbsrt  saoh  ootporatlon  will  complete  Its  rood  wlibln 

m  fixed  time.  UIhe  condition  la  not  fulflUed.  the  oor- 

E ration  must  pay  to  tbe  State,  absolutely  and  for 
own  use,  the  mm  named  In  the  boQd. 

I  drawn  by  levee 

-•Ihe  County  off , 

y  of  the  Aot  of  February  10, : 

ndaoracrtplMued  underthe  _ 

of  January  U,  IBn.do  not  oonsUtuie  an  lndebtedn< 
of  the  ooiinty  for  which  bonds  of  tbe  oounly  mny 
be  desBandsd  under  the  Act  of  April  IB,  liCB."  to 
outtiorlie  certain  counties  to  fund  tboir  outstand- 
ing IndcMedness,"  or  a  money  Judgment  or  decree 
reoovered  against  tbe  oonnty. 

jr«(Khv.P)MIK|)sOntnfv,  Sll 

*■    '  -■ ^  mill  li  not  a  work  of  Internal  Im- 


leree  trauurer  of  the  County  of  Phil 

tinder  the  authority  of  theAot  of  Feuiuiu)  n±cw, 

and  tbe  renewal  btrndaoracrtplMued  underthe  Act 


pi«*emeat,wfibln  the  meaning  of  tbe  atatut 
[iiaa»s  autborifing  oountlea  to  Inue  bonds 
tlwcoosBniitloaffitaiiyworkof  iDtemolli 

(Menu  p.  Atom*  Oounty, 
SS.  Tberlgfataof  Innocentholdenof  b 
be  determined  Xa  the  law  as  tt  was  nii 
fUiwd  when  the  bonds  were  put  on  the 
Orcsn  On.  e.  Oonnsn. 
n.  One  who  puroboses  bonds  after  utotmity 

bold! 
byU 


Improve 


■i  of  a  ^edal  lax,  tbe  holde 


.p  tbe  want  of  seals 
erwards  brought 
:d  suob  bonds  for 


lain  tbe  setting  up  of  the  want  of 


lajlik  holder  for 


Stiemian  Od.  e.  Simons.  lOVS 

ML  A  decision  by  tbe  ofBcerswhnee  dutrHls,  un- 
der the  law,  to  flx  tbeamountoftmndswblohcanbe 
lawfully  Issued,  t«nno(  be  disputed  !» the  oounly 
which  Mued'  ..em  In  a  suit  by  a  be —  '-■->.~i.> — * — 

BRIDGES. 

Day  de^'Iare  that,  upon  a  oi 

led,  ■  brliUfe  over^  niTigable  rivet 


^iSm^m 


sballbe  depmed 

Secretary  nf  We . „, 

It  (hereby  abdioatee  none  of  Its  aut 

iimtr  V.  Mawar  of  Ift*B  For*, 
t.  A  bridge  oonstracted  over  a  na 
accordance  wKh  the  lesriBlatlon  of  uuui  um  at 
and  Federal  Qovemments.  must  Ih>  deemed  a  law 
Btiucturev  however  much  It  may  Interfere  witfa 
c  right  —  — -' — — 

Jdein. 


authority. 
n«vlgeble  river  In 


public  tightof  navigation 


CAFTITKE. 

Ski  AnniBUOT.  l-t, 
CARBISBS. 

1.  In  the  absence  of  a  snecis]  contnet,  a  railroad 
oompony  rwelvlng  goods  I<ir  tronspcrtatlon  be- 
yond Its  a¥ra  line,  la  liable  Mily  to  the  extent  of 
lis  own  route  and  tor  the  safe  storage  and  delivery 
to  the  next  carrier. 

Mvrick  V.  SIUK  Cent  R  R.  Co.,  atS 

t.  An  agreement  of  a  carrier  to  be  liable  for  tians- 

Clatlon  over  connecting  lines  will  not  be  Interred 
m  doubtful  eipresslons  or  loose  language,  but 
only  from  clear  and  satulacCury  cvlUenee. 

Idem.  StS 

3.  A  remlpt  which  says  that  freight  Is  consigned 
-**  M.,  and  Ihat^iL.  at  _B  place  beyond 


too  oirrlers  i 
Itself,  make  a 


line,  is  l« 


It,  of 

scs 


JKS 


1  be  sent  (orwardby  a  carrier.  In 
'.  the  company  artlag  for  Chat  pui 
"*■'■ ilgnororciinalgnee  ani 


beyond (ho  road 


rebut  any  Infereoce  of  such  a  con- 
--'--  of  Hoods  marked  for  a  place 
company. 

3*tt 

immon  law  rc"ponslbO!ty  devolv- 
ler  to  transport  goods  over  other 


than  ft"  nwnlineB. 

Idem,  9W9 

S.  An  "t'lpraes business" lDvo|ircathetdsaofi«g> 
ularlty  aa  to  route  ortlme  Mboth. 

itctzcr  v.  Wnnd,  MMI 

T.  One  who  Carries  goods  solely  upon  ooll  at  sne- 
clnl  requests,  wlthoutany  regular  route  or  time  for 
trips  la  not  taxable  as  an  "ox pressman."  although 
hchas  areirutar  place  where  orders  can  be  left  for 
him  upon  a  slate. 

l^m.  WO 

CEBTIOBABI. 

BKI  AFFUI.  AXD  Eiwnt,  pRAcnts  DR.  U 

A  cerflomrt  to  bring  up  tbe  evidence,  may  bs 
granted,  although  tt  appcius  that  the  case  was  dla- 
posed  of  on  demurrer  to  the  HD,  If  the  record  has 
not  beta  printed  In  fnll.and  the  uartlea  do  not  agree 
OS  to  what  It  coooins. 

Mo.Kan.*Ta.B.lt.Co.9.DamMn,     «M 

not 


CHARITIES. 


of  t£e  Boeieij,  It  a 

8.  The  rule  Bi 

eharitlos.  uida ^ 

llmltatlaD  OTerloajiotDer. 


A  dei^Ke  and  1 


401 


«t  '^  keep  and  preeei-re  m 
Be  contalDins  a  Ubnuy  and 
.  of  vnrka  otart  and  aclence 


.         »nd  bequest  "to  k( 

a  publlo  edlflco,"  a  bouse  < — '-' 

an  acadeni  J  or  mugeura  ol  .. 

"to  be  open  for  the  use  of  the  publlo"  ao  suoh 
tcnna  and  under  auob  reasonable  resulatfons  aa  tbe 
trusteee  mar  from  time  to  time  preecrlbe.  It  a  valid 
obarl^.  Directiomlendinstoperpetuatetbe mem- 
oir ofthefonnder,  danotltDpalritapabllo  ohaiao- 
terorltalcvalvaUdltr. 


401 


and  b«queet  to  establlth  a  hospital 
idloent  females  In  tbe  Cltr  of  Savan- 
nEl7deflnlle,and  Ibi  valldltr  K  not 


lle,aj 
ofthi 


la  A  dertae  and 
foralokand  lnd]~~ 
DBh  It  tutDolenl 
Impaired  by  a  pi 
of  inmrporatkin 

11.  A  bequort  "to  tbe  flTstChilitlanoburch  erected 
or  to  be  sreated  In  tbe  vUlave  of  T.,  in  B.  ooimtr,  or 
to  suoh  persona  aa  mar  beooma  IrustMa  o* 
tame."  la  valid. 

CIVIL  BIGHTS. 

8n  CoiraimiTiotraii  Law,  4. 9-U,  IB,  m,  50. 
COLUSION. 


vUl  requlrliijr  an  Act 


L  When  both  ve«dt  are  In  fault  to  a  ooDlalon, 
each  la  liable  tor  one  balf  the  damage  to  both,  and 
tbe  one  that  auBeredleatt  may  be  decreed  to  pay  one 


01 


&  Asbetireen  two  venelt  both  otwhloh  are  In 
Caolt  In  a  oolUslon,  tbe  statute  aa  to  limited  liability 
of  ownenappUetonlj-tathealHlmforone  halftbe 
dllterenoe  becweto  their  respeotlTe  loaa~ 
Idem, 

S.  Itaeematliatwherebothoollldlng    

ftwlt,acroM  libel  Isnotneocmary  In  ordarto  give  the 
libeled  vessel  the  riBhtM  offset  damages  against  the 
other.  If  tbey  are  BMup  In  tbe  ann 


Id  the  absenoe  of  a  o£ 

IdWh 
IIM 


n  tberefor  Id  tha  pleadluga? 


aoooidanoe  with 

Idem,  ,     .. 

S.  A  decree  against  two  offendlDr  Tcaaela.  tbooU 
be,not(niaU(lofor  the  whole  amount  of  tbe  tiar 
but  BSBlnat  eaoh  for  one  half,  with  tbe  rlfiht  re 
served  to  the  libelant  to  collect  from  erther  the™. 
tire  amount  to  tbe  extent  of  her  MJputated  valae.lD 
cace  ot  the  inability  of  tbe  otber  to  reapond  for  hn 
portion. 

The  Sterling  v.  Ftierten,  •■ 

T.  When  a  steamer  Is  Dearlng  another  v 


tr  rigbta  and  obUgaUona. 


COMPROMISE. 

Sn  AOCORD  AKD  SATIBrAi:inOII,  L 

■ ■  —  EKBOO,  PainrwT  OV,  10. 


COMDmONB. 

SU  BOKDB,  8KL 

Chahftixs.  1-a. 
CompooATiom,  U. 
EQCirr,  U. 
Gim,«. 
Lauds,  I. 

Where  a  contmot  with  Que  UnKod , 

quires  a  oertlfloata  by  anoffloer  or  agtotof  a«' 


lugh  fraud,  sue 
1  &tth,  or  talln 


irk  la  In  bD  napaola  aa  vatr 
Iflcate  la  a  ooafflUoa  preoedml 
It  I*  abown  to  ba**  been  le- 


)udg 

awteav  v.  tr.  &.  IM* 

CONFEDERATE  STATES. 

Bd  ConraAcis.  S. 

J  DBIBIIICTIOH,  El,  n 

1.  An  order,  ezoeptJng  a  peraim  (ram  Sw  prorli- 
loni  of  the  Non-Inieroomae  AMJor  the  at»l»wya»J 
tale  to  the  United  StMea  of  produatoo<  thamaui- 
recttonarf  State*,  whioh  he  dalma  to  own  tas 
which  he  has  arrangementa  with  parties  tor.  do0 
notMve  him  authority  to  Bade  noru  make  fnliin 
purobasea. 

WdOurv.U.S-,  •*! 

CONFISCATION. 

L  Tbe  purohaier  of  proper^,  oondsmDad  mda 
the  Aot  of  Aug.  4.  IWt  aa  havW  been  «sd  fix  la- 
tumcUonary  purpoaea  with  the  ownar*!  oonacob 


7  condemned  and  sold 


lot,  107,  lOS,  101  D.  S. 


Genkkal  bDEz, 


t.  It  nakea  no  dUeraioe  that  the  rrooeedi  of  tlw 
Mle  wetv  appUod  to  the  extinsnliluiient  of  a  mort- 
imce,  M  that  he  sot  an  unlnoumbered  right  to  ttio 
DM  and  enjoyment  of  tbe  property  diuins  life. 


CONSTinmOHAI.  I.AW. 

Bn  OottPOKATiom,  B,  B,  11,  fL 
iHDura,  L 

JjjBiaiit<momJSB,  H. 
uoiBLAnva  Powiut,  1. 
LmiTATioNaiJ. 

NaTMABIX  VATEBa,  L 

HAznts.a. 


L  If  a  State  haa  made  acontncttoeceotacapitol 
and  otker  buUdlnsa  at  a  oertaln  place  and,  X>y 
tbe  adoption  at  a  certain  ConMltulion,  falls  or  re- 
fnaea  to  do  to.  It  ti  not  the  caie  of  laws  impairing 
.1 ku — .J '~3oiilract;  It le merel; a breaoh of 


C  That  "  So  peiaon  ihall  be  deprived  of  life, 
Ubertf  or  property  without  due  drmmm  of  law,  nor 
•ball  private  property  be  taken  for  publlo  uw  wlth- 
ont  juMt  oompeofiaUon,"  are  proTMoni  of  tbe  Oan- 
MltuUon  which  ttla  InteDded  tbe 


the  authority  of  tl 

1.  Qiiare  ;   whether  a  Btate  ■nbaequenlly  formed 

out  of  aTerrttory  can  put  any  Impedli 

tbeeojoymentoftberlsbtcnntedbr  I 
build  a  rallread  tberaln. 
Fan  Wyeh  v.  Kntvalt, 

i  A  state  itatute  ImpoaliiBa  greater  pui 
for  aduttary  oc  fomioMloii  6y  a  white  and  i 
MnoDtbantt  they  wCi«of  the  WDe  race  ur«uor, 
ooBi  not  deny  to  colored  periODt  equal  proteoOoD  of 
the  lawt,  beoauM  tt  i1ve>  the  wui*  offoDdcr  tbe 

t,  BeetionSoIlbeAotof  AuK.lMSTB.eb.nr.pro- 
hlbWnf  ezeouUTe  onoen  of  the  United  Stalea  Aom 
lequemng,  BiTlnB  to,  or  recetvlng  from  other  offl- 
totpioytt  of  the.QoTenunent  any  money, 
r  or  tlung  of  valoe,  for  polltlCBl  purpoeee,li 
iioODBlttutMnal. 

JBe  Porto  OwKl  *3> 

rbarKB  rallrMd  eompany  hu  performed  all 

M  upon  which  a  town  has  agreed  to  Is- 

tt,  a  repeal  of  tbe  Matnte  auihorixlDg 


leof  the  equal  protection 


which  tbey  aietuppoaed  to  be  auiAotlnd. 
nXatiMd. 
loan. 

9.  Tbeprt _, , _ — . 

■ntbortty  of  tbe  lltb  AmendnieDt,  from  tbe  date 
of  Ma  adoption,  Isoverthrown  by  the  fact  that  twice 
thereafter  thai  Slate  enacted  taws  excluding  ctt4- 
aenaot  African  descent,  tmcauseof  their  race,  from 
aerrloe  on  grand  and  pcW  Jurlee. 

ihiah  V.  fCTituefiv,  SB4 

ID.  An  Indictment  muff  be  set  aside  by  tbe  court 
of  original  JartodloUon,  where  citizens  of  African 
deaceotbaTe  been  vrrongfully  excluded  from  the 

II.  It  waa  not  error  forlhestateconrttoovemile 
a  motion  to  setMldea  panel  of  petit  Jurore,  made  ou 
the  ground  that  only  white  oltliena  were  selected  , 
and  sumDonfld,  where  Itk  not  dlallocUy  shown  that 
~Se  oflloen  who  selected  the  pellt  Ji 1..^-^ 


.._ lof  apar^  toUsdlsad- 

ase.  Is  an  ex  poM /acta  law. 
KriTV  V.  jmaourl.  SM 

U.  Where,atthe  Umetbeoflenaewasoommlttad, 
""" — ■^-•'-T  of  tbe  State  made  aconvtoUon  lor 


In  the  sectrnddesreeona  plea  AgulHy,  al- 
afterward*  aet  aude,  a  bar  t«  •  ptcaeoutlon 
merlntbe  Bistdesree,  a  pew  Constitution 

ixm-jiKto  Uw.  alt 
plea  Is  entered. 
,.  ."2b 


OoiM.  if.  &,  bare  for  their  object  to  Improve  for- 
eign trade,  and  raise  the  chanicter  and  i«puiAt]on 
of  the  artloles  In  a  f cneigii  market. 

II  H_^ 

under  mspectlon  laws,  are  a 


IT.  It  Is  no  objection  to  the  valldHy  of  an  Inipee- 
tlon  law  that  It  requires  artloles  to  be  brouKht  to  a 
state  warehouse  ■"«''»^  of  sending  an  oIDoei  to 

'idem.  an 

IB.  The  provisions  of  tbe  Maryland  Statute  that  it 
shall  not  be  lawful  to  caiTv  out  of  the  State,  In  hogs, 
heeds,  any  tobaooo  latoed  in  tbe  Btate,  except  In 
botrabeads  which  shall  have  been  Inspecied,  paned 
and  marked  agreeablT  to  the  prOvUlODS  of  the  Act, 
are  valid  as  an  Inspection  law. 

Idan,  STO 

IS.  The  charge  forouta««l8Talldie«iilnapectlon 

'idem.  STO 

aXQutirc.-  whether  it  IsnoteialuBlTelytbeprov- 
fnce  of  CJongTMS  to  dedde  whether  aohargeorduty 
under  an  inveotion  law  It  exoMrive. 

Idem,  STO 

21.  In  section  D,  article  lot  tbe  OonsUtntion,  ■■mi- 
gration" refers  to  free  penona  of  the  African  race; 
"  Importation  "  to  slaves. 

Peopk  0.  camp.  Otn-  TrwitaOtmUQut,        SU 
SE.  Free  human  Mtngs  m "  " " 


2S.  Inspection  Is  something  which  < 

6llshed  by  looking  at,  weighing  or  i _  — 
ilQg  to  be  lnsrecled,or  applying  to  It  atoncesome 
crucial  leet.  It  does  not  Include  taking  and  esam- 
InlDg  testimony  or  evldemce. 

Idem.  883 

Si.  A  state  statute  laying  a  tax  on  each  alien  pas- 
senger  entering  by  veeeel  from  a  foreign  port,  Is  a 
tvgulnilon  of  commerce  and  void.  It  cannot  be 
TBlId  as  an  Inspection  taw,  although  It  provldee  for 
ascertaltiing  the  character  and  oondltlon  of  alien 
emigrants,  and  for  the  custody,  support,  etc.,  of  tbe 
belpleas,  and  tbe  T6.(iBiiqK)rtatlon  of  criminals. 


terlngaStstebyn 

IB.  Tbe  power  of  Congress  to  requirevneels  to  be 

,._^  ._j  « .  ^  ..._ — .  , ...,  oonsOtu- 

and  does 


Interfere  with  the  police  powers  o- 

granting  ferry  Uceoses. 

nlntml  VTV  Co.  c.BaitSL  Louis,  4 

K.  VadertlK  ronsUtudon  of  New  Jenev  whl 
provides  that  "  Every  law  shall  embrace  but_o 


qualified  cttlzcut  of  African  deecent 


e  panel  quallfi 
t«lbelriBoe 

U.  A  grand  lory  selected  and  formed  upon  the  : 
basis  of  excluding  therefrom,  begtuse  of  their  oolor,  i 

_.,  -^ -•■-- African  race.  Is  prohibited  by  the 

-Qd  the  laws  |ia«*e<l  by  CoDgrees 
of  ItB  provisluni. 

884. 
I  after  the  commlmlon  of  an  of- 1 


title  of  an  Act  need  not  set  forth  a  dcrtalled  si 

'oran index, or aoabstractotltBoontents;  the 

Tt  wlilob  a  township  may  eierotae  however  va- 
.constitute  but  one  subject  whloh  It  fairly  ex- 

Km-ed  In  the  title  as  "An  Act  to  Set  Off,  etc..  a 
ew  Towndilp,  etc." 

MirrOtlair  v.  RamtddL  431 

2P.  The  objections  sliould  be  grave  and  tlie  oon- 

nlci  bptwcen  the  statute  and  the  OonaUtuiion  pal- 

Bble.  brfore  the  Judiciary  should  disregard  a  legls- 
Ivp  pnaciment.  upon  l£e  sole  ground  that  Item, 
braifil  mut«  than  one  object,  or  if  but  one  object, 
that  II  wunot  sulDclentiy  expressed  1^  the  title. 


Eirofuiha  Co.  v.  (Meaga,  441 

ao.  Courts  have  no  authCTttywhenaState  cannot 

be  sued,  to  set  up  Jurisdiction  over  iiBlcatB  In  cfaarga 


Qekebai.  Index. 


at  tbe  pDbllo  monejt  ao  m  b 
ualoBt  (ho  polltkial  power '-  "- 
lEe  flnapoaa  of  die  S&te. 

Itf  ofa  Stfital  M  fai 

of  a  law,  aoii  niperviM  ttae  oooduot  ..  , 

obarsed  irl(bofllclklduU'lnrMp^<^tothelevr,col- 
leoUonaDadlebuneineiitotBULitopBT  slate  bondt, 
to  >  proceeding  In  vrblcb  tbe  Stale,  aaeBtatela  not 
mod  cannot  be  Diade  a  putr. 

Idem,  .  «4S 

3S.  Tbe  quertkm  wbetber  a  obuin  Id  the  remedf 
imukira  a  ■ubetniitlal  rlsht  to  one  oT  letuonablenoas, 
Mta  of  that  the  LegUlatura  la  primarily  the  Jud^, 
and  Ita  deoUon  ehould  be  overruled  only  In  case  of 
palpable  error. 


88.  Where  a  State  hwlSHued  bonds  with  Mupoiu 
Teodvable  "at  and  after  maturity* — "• ■- 


U.  Where  a  rlshtto  par  taxes  with  oouponsei 
Ma,  but  suit  li  neoeBsacy  to  compel  their  receipt  1 
refused,  and  collection  ot  the  t"-  ' " ' 


]t  stayed  In 


lantlngtlie  pi 

ui  uuuui  particulars  tbe  mode  in  tbe  trial,  th^uui. 
obryiRlnK  the  Iwun,  does  not  impair  theubUgatloD 
of  the  contract. 

Idem.  4flS 

W.  Due  prooesB  ot  law  dOM  not  require  a  plenary 

suit  and  trial  by  Jury  In  all  cases  wbere  property 

«r  pononal  rlghteare  Involved :  It  Is  In  all  oases  that 

kmd  of  procedure  which  Is  suitable  and  proper  to 

the  nature  of  tbe  case  and  aanctloned  by  Oie  eslab- 

Usbed  customs  and  usages  of  ttae  oourte. 

MxParUWaa, 

8S.  A  sumnurr  prooeedlnii 

in  oases  within  the  Jurladlctii 

procces  of  law. 

Idem. 

37,  Whether  wharfage  la  r(_ 

tennlned  In  the  sbaence  of  Miamouut  li 

ot  ConuicM,  by  the  local  or  state  lav. 

Transportation  Oo. «.  Parlicrsbuni. 

S8.  Wbaruge  exacted  by  a  dtyordmai 


SSS 


belonging  to  the  dty  for  tbopurpose  of  dlechai 


liarglnK 
ot  ton- 


m.  WhetW  a  ohaige  eiactedby 

wbarfage  or  tonna^  must  be  determined  by  the 
*— TS  Of  the  ordinance  itself,  and  la  a  out-" —  -• 
__^.__.  _..__.  __,_   -'-  — ,rittofoi 


id  taw ;  of  tact,  as  to 


wharfage  oi 
terlal. 

Idem,  SM 

40.  Owners  of  the  bondi  and  coupons  ot  a  State 
who  are  precluded  from  prosecuting  suits  tbai«r>n  iu 
Itaeir  own  namea.  cannot  sue  In  tbe  name  of  their 
lespeoUre  Rtatet,  after  gettbiirthe  consent  of  the 
Stue;  a  Stateeannot  allow  the  use  of  Its  name  ta  such 
amittor  tbe  benefit  of  one  ot  Ha  oltiiens. 

N.  U.  V.  I^uCstono,  «se 

a.  ABtatelsnotan  Independent  Xatlou.  clothed 
with  the  right  and  faculty  01  malUna  an  Impemtlre 
demand  upon  another  Independent  Slate  tor  the 
payment  of  debts  whlob  It  owes  to  dtliens  of  "— 
former." 

4&  OneSlateMUiDotcreateaoontroTersywiaian' 


e  proaecuUc 
to  Its  oiHieni 


A  A  statute  which  repeats  usury  Uws  and  de- 
•ttoyBdetenseetoexbtiagoontracts,  on  tbe  ground 
of  usury,  does  not  deprive  portlBBof  vf"*— '  -■-■-■- 
nor  Inrair  the  obllgaUoa  ofcr  —  -  - 


lnmairti» 


saloD  to  its  ji 

V.  Burnonf, 

4S.  Where  foreign  oorporatlona  are  fcwbldden  by 
statute  from  takInK  mortgages  wttUn  the  Stale, 
wlthdrawlntt  the  Inniblclon  does  not  impair  the  ob- 


Ugatlon  ot  the  eoolraat  OS  to  an  exMlnc  Bsortom 

even  satoonebavingnBubsequentUeDoatbeiaiid. 

anmv.  V.S.ltorta.  Co.,  TM 

■   -^  "a  and  aUtute  V  "  "^^  -^-^ 


tlon  of  the  contract  In  snob  cases,  e*eo  as  to  mtnocs ; 
it  is  in  Its  nature  a  Statute  of  LlmltadMu. 

Vanctv.  Vonee,  ••• 

4T.  Orahtt  ot  Immunity  from  Itffftbnate  goreni- 

contraty,  the  prvsiimptlons  are  aU  Oie  other  w. 


— ,,  — , .unptlons  are  all  Oie  other  way. 

iiii0plsfB.  IQinols,  •■■ 

tB.  Thelstand2dseotloniof  thearllBlgblsAi 
passed  HanA  1,  18T5,  are  nnconeUtuaonal  enaci 
meDtsasapplledto  theseveti '  " 
ihoTlied  elOier  by  the  lath  oi 


States,  not' 


ces,  not  belniaa- 


«.  The  1«S  Amendment  Is  protifbitory  upon  lbs 
-tatci  (Hdy,  and  the  legUadon  anthcM-' — '  "-  '" 
adopted  byCongreM  toreototclnc  lilt 

legttlalioD  on  the  mattan •-" — 

Siatee  are  prohibited  from  mi _ ... 

talDlawsor  dolngceTtalnaotaibutlaeaReallTeleff- 
iBlatlon.  such  as  may  be  neoassarr  or  proper  *~ 
cnuatereoting  and  redreeshig  Iheelteet  cf  snokb 

lAem,  m 

CO.  Ttie  Itth  Amendment  relates  only  to  dsTsry 
and  involuntary  servitude,  and  leglslatJTe  povtr 
under  It  extends  only  to  the  subject  of  ■lavcrj'  and 
IIS  Incidents;  and  ttie  denial  ot  equal  accommoda- 
tions Id  Ions,  publlo  coaveyancea  and  places  ot  putv 
lie  amusement.  Imposes  no  badge  ot  slavoy  or  Is- 
volunlatT  mrvltude  upon  the  party,  butatmcstln- 
fringes  ^bts  which  are  prowoted  trosn  state  ■<- 
gieaslon  by  the  Itth  Amendmeot. 

Jdem,  tM 

SL  Whether  tbe  aooommodatloos  and  crlTllafts 
sought  to  be  protected  by  the  Istand  H  sectioa 
of  the  CIvU  Act,  are,  or  arenot,rlgfaiaeoniSltntioo- 
oUy  demandalde  aiHl  If  they  ara,  In  what  tons  Ihsy 
are  to  be  protected.  Is  not  decided. 

Idem,  •» 

IS.  Nor  Is  it  decided  whether  the  law  as  it  standi 
Is  operative  In  the  Territories  and  Dtotrlot  ot  Ootum- 
biai  the  decision  only  relates  to  Its  Invalldiv  assp- 
plied  to  the  Stales. 


to  It  dedded  whether  Congress,  under  the 

eomnt^ilial  power,  may  or  may  not  inhs  a  tow  w- 
— I — '-111  pereone  equal  r ""^ "-— 


otpu&lc 


violation  ot  the  Consiltutloa  ot  the  DnHed  Statm. 
tS.  Under  aSliiieConstltuttonforblddlnfllieai- 
*  oori>onttons  from  taxati5>n,jQw  Leg- 


iBtureca 


qtilrlng  and  holding  ptoj 


ogrporotlcn 


obUgation  of  a  oonlxact,  this  court  d»- 
and  whether 


ImnllS 

ddesfoi , , 

state  court,  whether  thereto 
laobUntloD  to  impaired. 


LmiManav.tia, 
SB.  A  state  law  llmtl 
aoltyto  not  ui 

tbe  collection  o>  -j-»b '•»■>>•>»  _„_s_,„.»., 
amob.  It  does  not  vldale  the  Itth  AawDdmeot  be- 
cause the  ownerto  not  deprived  of  hto  property  bliss 
Judgment  and  because  the  Judgment  tonot  founded 
on  oojWj*"-  ,^ 

ES.  The  dinstltuUon  ot  the  TTolted  Slatea  does  not 
protesi  In  all  cases  to  protect  property  from  until* 
or  oppressive  taxatloii  by  tbe  States,  mat  kteti 
to  the  Mate  aonetltuUcna  and  state  laws. 

"-ipMiO<uCo.«.8lteIbvCo.,  •« 

itute  autbcrlsing  an  sgreetDrat  bstwtea 

"  ~  "Itois  tor  funding  tts  deHi. 

, . the  bondboidon  to  sppesi 

and  exprete  In  writing  their  aasenla  or  dtosents.  sad 
tor  the  preservation  of  the  right*  otatoas  dtoHsi- 
KM,  10!,  108, 109  E.  S. 


<0.  Astal 
a  company  an< 
proTidlDK  for 


QSItKBAl.  IKDKX. 


time  equlTalSQt 


Int.wblali  made  the  bUure  Ufa  bondbolder 
at^takrefiMMlirmilii  tbetpeolfledUiiiei — ' 
to  an  expran  aieeDt  In  wrldus,  dOM  Dot  uuvsu  »» 
obUcaCloii  of  hU  bond. 

O1»aanv.vmon0ani>l0o^  BT1 

EL  Tbepowerio  lake  private  propMtrforpubllo 

tnea,  belonn  to  emr  iiidepeiident  goremment.  It 

li  an  iQoldetit  of  (OTCseiffiiir.  and  requlici  do  oon- 

MttutloDa]  reoognttkiii. 

U.a.n.J<meM,  loiH 

■£■  Hw  provMon  touod  In  tbe  Stb  AmendDieDt  to 

the  v.  8.  OiHictJtutlOD  and  In  the  CoDatltutlOua  of 

tbe  eereral  Btatea,  for  Just  oompeuBtloQ  foi  the 

ivopertjr  taken,  li  mertij  a  UmltaooD  upon  tlie  use 

le  Ocneral 

State,  but 

tbe  oompeoKtloD  for  pti- 
>j  be  nroMOutQd  as  tbe  leg-- 

,...«  mardBWMteiV'trfbunalcreaied 

dtraoilr  bran  Act  of  OoiiirGaa.oroDe  akesdr  «•• 
tablkbedb;  tbe  State.  I>«riBnBtk]nb7C0DKneBof 
a  Hate  trfliunal  ta  ■  ooment  to  prooeedlnga  under 
tta«itatelaw. 

Utnu  lo» 

•4.  Tbe  Act  of  Consraas  declaHnir  the  effect  to  bo 
■iTsn  In  an-  oourt  within  ibe  UDited  Statee  to  tbe 
moonii  and  }udlalal  proceedlnse  of  the  lereial 
fltatea,  doeenot  tequlrathat  tberiball  bave  anr 
creata'  force  aod  eBIouiy  In  other  court*  than  In 
conrlaof  the  StiUea  from  wbJch  they  anukt 
onljr  (Dofa  taltb  and  otvdlt  u  by  lav  --  — '" 

~ '     ~  !»*• 

iMue  bond!  for 
GomtltutloDdl 

SnirmmCo'v'ainioni.  lo"a 

n  BaobanActlBDOtTepiwnanttoBOODalltutlon- 

•I  prcTliloD  that  tbe  LeglilaFure  iball  not  pMi  aaj 

load  or  Bpeolal  lawi  grantlnK  to  anj  corporation 

any  exclusive  prirllese,  Immunity  orbanoblf. 

OOHTBACTS. 


iken,bllt 
MVethey 


ctautliorWniracoiintvt 

Ua  IndetHedneM  doea  not  vIolatB 

'^o.tbattlieLevlabituT*  (hall  pan 


10B3 


COKraoiau.1. 
Ooin>Tnoira,l. 

OanEonrnoHAi.  law,  1, 0,  U.  11 
CoRPOKAnoira,  IT,  u. 
Bvnmoi,  ijTli  H. 
I>nuHCn,  naa,  l,t. 

JCKIBSICnOH,  SO. 

Spscino  FsnroBMAKCi,  ponlm. 
BtAnrw»  or  Toaoi*,  pcmtm. 
te  Vaittd  8tat«a  wn,  vithout  the  authority 
itatute.  make  a  valtd  oODtract,  and  wben  tbe 
if  tbe  contnot  1«  pieecTf — ^-"---- --   -  -- 

etberefrom  will  oot  mal 

!t  will  be  Kood  at  oummon 
Jawp  D.  U.  S„ 
X  Id  ererr  forum  a  eontract  la  iroreraed  br  the 
IKW  with  a  Tttw  to  wbiofa  It  wai  made. 

PrttOtard  v.  Norton.  1<H 

a,  Wbere  a  contrMit  ie  Talld  by  tbe  law  of  one 

olaoa,  and  Invalid  by  that  of  another.  In  oaae  of 

doubt  aa  to  whiob  wu  oontemplated  u  the  plaoe  of 

fulDUnient.the  preaumptlonlBlDfavorof  the  plaoe 

Idem,  19« 

4.  tinder  a  contract  for  nippIylDit  labor  aDd  Ditte- 

rlaJa  and  making  a  ohatiel,  whether  the  tIDe  pavea 

or  Dot  before  oompletlon  and  dellTerr  depend!  on 

tbe  tntent  of  the  partle*. 

aaritmn  v.  Sfereni,  laB 

9,  Wbetea  veael  li  belog  built,  for  4coeptaoc«  by 
tbe  UDtted  State*  upon  flnal  examination  and  cer- 
tiflcate  that  it  oonfonna  exactly  with  tbe  requlre- 
Meota  of  tbe  ooDtraot,  the  ilUc,  undl  auob  BiBmina. 
Itoa  and  oertUcate.  reroaloa  la  the  builder. 

Idfla,  ISS 

C  In  eutb  npon  unllatcaa]  ooottaots.  It  la  only 

wbere  the  defeodant  haa  had  tbe  benellt  of  thecon- 

tideniilnn  for  which  he  bartalned  that  be  can  be 

BfaAontomt  v.  Harawltk, 
T.  Where  one  baa  by  contract  I 
tlon  of  buyinc  an  lnt«ren  Id  lam 
---  lum  witQn  a  limited  time.  I 


brjrht. 
Jdnt, 


ApiaB, 
(bothpl 


KirohaaedatHolrile,of«ieridentt]ierei , 
line  then  lu  ooDtrol  of  tbe  Union  forcea)  a 
whiob  waa  within  the  Conledeiwte  llnee,  '"- 
ctaaae  waa  illegKl  and  gave  no  rights  toll 

whiob  could  be  CD' '  — '—  "■"  "-■•■ 

Walker  v.  U. 


fund  It  or  la  value  to  the  other  lurty, 

■Igna,  but  CBDJiot  be  charged  with  hm  oi  oroam- 

■ge  to  or  depreotaUon  of  tbe  property. 

FttiltatliUTf  V.  Brovn,  9SS 

10.  Vheieaman  having  a  legal  wife  decelvea  an- 
other woman  by  a  void  marriage  and  baa  chlldrMi 
by  her,  the  facts  torniab  a  go^  conalderatlon  fur 
tbe  anlgnmeDt  to  her  of  a  mortgage  eeourUy. 

Oau  B.  PoFparl,  *s(; 

U.  Wliei«  a  county  has  received  title  to  laDd  to, 
a  lawful  putpoae  an  an  agieemeot  Diade  In  exoeti> 


U.  Wbete  a  veesel,  before  commeDdng  a  voyage, 
U  eo  Injured  by  Ore  that  the  ooat  of  ber  im2r» 
would  exceed  her  value  when  repaired,  and  abe  Ik 
reodered  unteawortby  and  incapable  of  earning 


cotton  •! 

compresBlDg  aDiTetoii^ng  the'ootton. 
Bait  t.  AUanlUi  Mut.  Int.  Co., 

16.  Anagieeinentr '■ 

panlee,  to  employ  « 


Import  a  Joint  pn>mJ 
..je  companlea  to  the  o 

r.^, tbem  JolDtly  liable  to  t 

ch&rge*  for  defending  luch  ac" — 


1*1 

... and  unite  in  defending 

„- , and  oootiibute  to  pay  the  expeniea 

pro  Tola,  dote  not  Import  a  Joint  promite  of  com. 
pen^tlon  from  tl 
ployed  or  i"-"—  ■ 

-' — [C*  f OI 

Adriatic  Fin  Int.  CO.  t>,  IVcaduvB, 
11.  An  agreement  In  writing,  botweeo  ~  w ..  bu- 
pcrlnlendentof  tbe  Reeta  HlnlDg  Company,  parties 
ol  tbe  Drat  part,  and  P.,  party  of  the  aecond  part," 
by  whiob  "theaald  parties  of  tbe  flrM  parfagrva 
todellver  to  F.'smUlore  from  tbe  Keete  mlnefowned 
by  the  company)  to  be  crushed  and  milled  by  P..  and 
signed  by  •'  W.,  8upt^  Keeu  lUntog  Oo,"  and  ^  P., 


equity,  on  arcount  of  a  mut^  a 

guagp.when  Hie  other  party  offered  tc 

'^"  icww  V.  DtMIUU.  HI 

19.  A  oontnutt  by  owners  of  sieam-tuga  to  pump 
out  a  sunken  ahlp  for  a  compenaatloD  of  tw  per 
hour  tor  rach  boat,  "  to  be  contlnuad  until  the  bdata 
were  diachargeil."  terminated  when  tbe  ship  and 
cargo  were  rained,  and  tbe  tun  must  be  ivgarded 
as  having  then  been  discharged. 

Ooodjnlmt  Tine- Boai  Oo.  t.  Int.  Co,  "' 


ble  of  two  D 


MpaAoi 


DigtizedbyGOOgle 


Gbhxau.  Ikdkz. 


m>7be  ezplBlned  by  tbe  drcumBUooei  attendliiE 


U.  S.  V.  Oibbona,  BOS 

£L  Where,  In  &  ooab&ot  to  replaoe  k  government 
buUdlQK  deatraved  b*  Ore,  it  wm  sKreed  that  tbe 
fouiid^oiu  and  bilok  walla  uninjured  ihould  ra- 
uuUti.ltWMtbedut^'of  Uw  United  States  to  point 
out  tM  work  to  renwla,  and  ttato  waa  perfonnedbr 
aUowlng  It  to  BiBiid,  and  br  not  dlreoting  It  t«  be 


IS-oS 


in  tliat  a  par^irill  keep 

a  B.  B.  oompany  oontnota  to  send  all 

nlnB  over  Its  road  to  hla  f%Td,e>oept 

nich  u  mar  be  apeolallj  ordered  otherwise  br  sblp- 

la,  the  oompav  l«  Uablelor  danmsea 

tend  aioh  noos  as  anoBd. 

Ter.  Banted  Indiana  B.B.Oo.v.Slrvble.  mo 
xa.  A  oontraot  made  by  dlreotois  of  a  H.  K.  Co. 
wltb  a  Constnictlou  OOhUI  whlob  some  of  the  direct- 
on  woe  intercBted,  and  upon  a  tubelantlal  conaid- 
eiatlon  to  the  other  dlteotors,  la  fraudulent  and 
y<M;  theOonitcnotlonCo.aaniiialD(AtnnoiuIton 
It,  and  the  bonds  slven  in  puiEuanve  of  It  cannot  be 
enf MMd  UDleee  t bey  u«  negotiable  inatrumenta  In 
Ito  bandi  of  Innoceot  holdeoa  for  value. 

Shi>ma»v.Broii>rmau.tte„B.R.Oo.,      1018 
H.  Where  a  oredltorreoelveeordeiafor  twenty- 


tyihallbe 

-, Amdedto 

■Gould  determine  on  delivery  of  a 

r— . B'ona  whether  or  not  to  aooept  them, 

and  It  be  reoelves  a  part  of  tAem  he  li  held  to  acoept 
themaab^nf  In  foodoondltJoD,  and  ao&irln  pay- 
ment of  tbe  debt. 

Winch.  A  Fort.  lS}fi.  Co.  c  FvnQt,  1064 

0OBPORATION& 


X  BuiKS,  ffOMton. 
Boiaw,lE,i8-ao. 
CDinrBADis,  IT. 
OoHBTunnonAi.  Iiaw,  K, 
BSTOrpsL,  £.  a. 
ETiDiiiCa,l,U.iO.^»,Sl  ' 
JtmOHBNTS,  *. 
LEOIBI.ATIVa  FOWXB.  1. 
PABSI«8,8. 


Statb  I>awb  ani>  Dacisioiia.  T. 
6t ATuna.  A-B.  U,  15. 
I.  A  «ult  by  or  BjgslnBt  a  corporation  In  11«  oorpo- 
rate  name,  la  conoluolvely  presumed  forpurpoees  of 

Sutodlction  to  be  a  *ult  by  or  agalnat  ddaene  of  the 
tate  or  countzywhlch  created  the  oorpotate  body. 
Stconuftfp  Co,  V.  Tugntan.  87 
£.  A  eredltor  of  a  oorpoiation  onanlaed  under 
the  general  laws  of  Oreoon,  cannot  maintain  an 
action  at  lawaaalwta  8toakholdOT,toreaoverout 
of  an  unpaid  balance  of  aubsctlptton  to  the  capll  ~ 
o  him  troin  the  oorporaoo 


The  llablllly  of  the  stookbolder  to  the  creditor  k 
throuKh  the  corporation,  not  direct. 

Paitxmm  v.  Lynde,  SSB 

a.  To  allow  B  single  atiwkboMer  to  brtaiB  ault  In  a 

»  .._  ,„.i,._^  ^f  the  dlrectora  to  bring 

'" "'  "'le  oorporaHoQ,  he 


Federal  Court  for  fsilure 


must  abow  a  clear  breech  of  duty  oo  tbelr  ^ 

merelv  a  pretense  of  refusal,  made  In  order  to  give 
Jurlsdlotlon  to  tbe  Fedeial  Court. 

Dttroftv-Dcan,  son 

4.  ExempUODB  from  UabiUty  under  the  Hlaaourt 
Statute,  In  caaes  of  atook  held  as  collateral  security. 


S.  One  wbo  holds  atock  aa  oollatersl  security  la  not 
estopped  by  voting  upon  It  from  denying  that  ^  ~ '~ 

B.  It  seems  that  the  bolder  of  stock  as  ooUalerS 
security  only.  Is  entitled  lo  vat«  upon  It  In  a  meet- 
ing of  atookholdi — 


3fi9 


kholdets. 

.. jHonatmpoi. ^ 

ration,  upon  the  amount  o1 
hold,  cannot  be  taken  advBL 

Brlrate  pecsons  1  but  only  In 
le  State  which  createdlt. 

Jones  t.  Hodershom,  «01 

e.  A   constitutional  provWoo  that  the  Genentl 
Assembly  aball  have  no  power  to  grant  corporate 

powere  and  privileges,  —'"■   ~™=' « — 

does  not  take  away  the  fn 
1108 


■  to  amend ' 


xreptdnns. 


f  existing  corporaHons  by  modifylnsa' « 
Heir  powars. 

Idem,  Ml 

S.  Whatever,  onderlta  charter  and  oUmgeDsal 

laws  reasonably  construed,  may  falHy  be  legatded 

'•  tncddental  to  the  obleots  for  which  a  ooipmuka 

created,  te  not  to  be  token  aa  prohibited. 

lt.Ii.Co.v.SUanitioatO>n  "* 

railroad  corpa«aiicia 


and  the  oonvenieuce  and  Interest  of  the  oomsany 
and  tbe  conduct  of  its  aSalra  may.  In  tbelr  jodc- 
ment  require,  also  to  build  and  nm  steambon, 
eto.,"  a  contract  with  a  steamboat  company  by 

which  the  railroad  corporation  niarantjes  a  cer- 
tain amount  of  reoelpla  from  aldeotboatstonia 
in  connection  with  the  road.  Is  not  ultra  vim. 

"—  «1> 

and  not  the  voteia  a 

yv.Oooke.  Mt 

Ipal  oorporations  have  only  such  pown* 
of  Kovemment  as  are  aipresHly  nanted  them,  a 
sucb  as  are  neoeemry  to  carry  Int 
aiegranted.   No  powers  can  be  in 
as  are  essential  to  the  obleots 

oorporaUon  aa  CDreaCed  and  a 

only  bind  tbe  people  and  piopar^  to  hh  aiLout  u 
their  powsnu 

Ottouiao.  Corvv.  ••• 

18.  Power  toeovem  ■  city  does  not  ImplypOK- 
er  to  expend  tbe  pubUe  mouey  to  make  the  waiv 
In  tbertveraavallableformaiinfaotuiinKpurpoHa. 

lOetn,  ^S 

II  Preferred  stockholdeis  have  no  claim  oo  Ito 
property  of  the  company  superior  to  that  of  credlt- 
ora  under  debU  oontiadted  by  tbe  company  whsp- 
quentJy  to  the  Issue  of  the  prefenred  stock ;  Ihdr 
only  valid  claim  la  one  to  «  pilort^  over  tbe  boldn 


^&em, 

IB.  The  Indlrtdual  liability , 

vlded  for  by  tbe  New  York  Aot  of  1U8,  is  nt 
nature  of  a  penaln,  but  la  founded  on  a  ouuuk* 
between  tbe  stockholders  and  the  oredltora  of  the 
company  and  may  be  enforced  In  any  oourt  mtxaif 
beyond  the  limits  of  tbe  State,  having  JurladkniDa 
of  the  subject-matter  and  the  partlee. 

FHab  V.  Oonn,  H* 

20.  When  tbe  state  statute  makes  ever*  gtsck- 
holder  Individually  liable  for  the  debts  of  file  con- 
pany  tor  an  amount  emial  to  the  amount  of  kb 
Htock,  any  creditor  wbo  nas  taken  Uie  proper  Mfa 
may  sue  any  atockbolder  on  such  liablaty  m  an  ac- 
tion at  law. 

a.  In  an  acUoo  brought  to  eaforce  the  peiwnal  Ha. 
blllty  of  a  stockholder,  an  adjudloatlonot  tbe  bank- 
rupbiy  of  tlie  company  ekooses  a  compllaaoe  «iik 
the  condition  that  a  suit  must  be  tircHightsnlut 
the  companv  within  a  year  after  thematwnyDf 
tbedebt.  and  a  ludgmeni  recovered  and  an  eifok 
tlon  Issued  thereon  and  relumed  unMtMM. 


106,107, 10S,1« 


OXREKAL  ISDtZ. 


R  BnrTptaoawbodaaliwHlik  foreign  oorp 
ntUoD  Im^leDr  (ubjeoU  hlmaelf  to  the  lam  of  tl 
f<n«in  BOTarDJDMit,  aflectliiB  Uw  pomn  and  ol 
UKBtiona Dt tha oorpomtloii,  AnTtblnsdoiieattl 
tanl  bom*  of  tha  Mrpontloa,  under  tEe  auttaorli 
of  lutA  lam  whlah  dtochaive*  It  from  lUblUty  ther 
dlachargea  It  erenvbei*. 

Oan.  South  B.Il.Co.v.atb]viti,  101 

S.  The  word  *'  corpoiaUon  "  as  uied  In  Uie  N 
bfaska  Oonatitutlon  doei  not  apply  to  •  oount;. 


II  il f  111 hiwl  fii  III  rmiiHj  naiir 

i«T«ned  br  thli  court,  wKh  dfcaotlone  to  enter  a  d 

I  llf  llhllllMll    Hill I  llllllllllllllllll  ■  llflP  null  I 

law,  ooMaabould  be  awarded  BKalnit  the  plaintiff 
tlM  court  below,  but  agaliin  nelUier  partr  In  ti 

Bogertv.  Durant,  W 

OOUlTTIESt 

SnBonM,! 

Wbeie  a  oountr  In  ntlnota  li  ornnlied  nnder  tl 
TowmhlpAotiUieniperTlioTB  are  the  proper  oSoe 
to  telle  ooonu'  boD^ 

COUPONS. 

San  Bom*. 
OOURTS-MARTUU 


„ , iDoftiiepi 

tbe  accused.  Its  ■Bnteaoe  li  raUd,  when  queatloni 
ooUaterallT,  alUioush  IrreBUtarnlei  or  erroi*  a 
allowed  tobaTe  occurred  In  Ita  prooeedlngB,  in  tb 
tbe  prosecutor  was  a  member  of  tbe  ooiut  and 
wltntos  on  the  trial. 

Kent*  «.  17.  &,  W 

S.  No  opiolon  la  eipregaed  u  to  the  propriety 
■ucb  proceedjmm. 

Idem,  W 

CBIMUIAL  It&W. 

Bnn  Apnu.  jUtd  Brrok,  GS. 

Com  niTVTiOH  ai.  Law,  i,  1,  lO-lfc 

HABgASCOnpCB,L 

JuiustiienoHe,  S,  IK.  14,  A 
Kbxotai.  or  Caches.  «. 
1.  Where  an  Indictment  haa  been  lemored  to  tl 
Circuit  Court  under  eec^  Ml,  K.  S.,  and  I*  the 
(lUBBboi,  It  la  no  bar  to  a  new  ladtcUneiit  In  tl 
^■tate  Court ;  no  new  proaccutioD  could  be  had 
tbe  Clreult  Court. 

Buth  c.  Kentucky,  31 

£.  Ill  an  Indictment  under  *ec.  GSW  R.  &,  asali 
the  prrcklent  of  a  national  bank,  ror  nutklns 
falfe  entry  to  deceive  a  bank  examiner,  an  an 


Inuneby  theUuihlntr 

M  "pnillt  and  tim  number  nz  "  mfllclently  i 
tcrttmi  the  b"iik  :  It  li  nnt  necwsary  that  tbeent 
*et  out  In  ■ui-Linillclment  should  appear  Intellirit 
ii>  iHTiwiM  unskilled  in  bookkGeplns ;  or  that  It  M 
rkllirul  one,  Ukely  to  deoelTe  a  bank  examlnt 


__   r  hid   been  ai 


P.  S.  r.  BrlM. 

_  Counw  In  BucI 

tlve  or  repugnant,  because  they  do  not 


2.  Counts  In  sucb  Indlotment  are  not  anrumi 
.  _ ,. ..___. 1  allege 


thelnteroitenlcred  was  due,  or  because  tbe  fal 
potry  could  not  deceive  the  bank  examiner,  ai 
the  attempt  to  decelTa  was  not  an  adroit  and  tU 

/(km,  B) 

4.  Counts  In  neb  IndietiDent  are  sufllcient.  i 
though  It  la  not  alleged  therein  that  at  the  time  tl 
false  entries  were  made  an  agent  bad  been  ■ 
pointed  to  eiamliie  the  aflabtM  the  bank.  If  It 
allewed  that  (bey  were  made  witb  Intent  to  detm 
.. _.i .J)  deoelye  the  a 


DigtizedbyGOOgle 


t.  InankotlonoiitheoMebTamUfloiiacorpaiB-' 

tlon,  tor  Dulmioe  In  disturbiag  Ita^e  of  ■  ohurcb, 

'    Dacca  are  not  Umlled  to  a  msM  depndatlon  of 

propenr,  but  outr  b«  slveo  tot  tBa  Inoonye 

M  and  dlaoomforiE  cauaod  to  Uie 


anembled,  wblch  tenA  to  istuoj  tho  uM  of  tlie 
buUdlns  tor  ohurcb  puiposM.  _ 

Boll. «  PoL  B.a.  Oa.v.  FVOi  BapL  Ok,     »B 

DEATH. 

BBC  APFHAI.  AXt>  BBBOB.  i, 

DEBTOR  AND  CREDITOB. 

COBPOBATIOKS,  1. 

BzaOUTOHS  AMD  ADHIKiarBlLIOBB,  S-S. 

CndCT  sec.  lUO,  Code  of  WmSmlpol,  a  debtor  mv 

STO  apretcaenoe  to  one  or  more  of  bis  oredltora,  It 
be  bono  UaandwllhnolntenttoieoureBbene- 
lltto  hlmsdf. 

FUxjuitTltlt  V.  Tlonooan,  Bit 


UtrSBAND — _r 

Ina  deed  from  hiubandlo  wife,adeaorlptl 

lands,  wbloh  Is  Inaccurate  but  leavra  no  doubt  ol 
the  iiiemiie*  Intended,  will  not  make  tbe  deed  Told 


Wallace  «.  FenJUId.  1 

DEFUflTIOHS. 

Saa  AonoNB,  2. 

AbUtKAIOT,  t,  & 

CONHTITI/UOKAI.  LAW,  lS.tt,M. 
COBPORAIIOSB,  St. 
NmSAItOE,  L 

1.  ayllpTOoeedlnag. 

Er  fartt  TitmXimg,  B 

1.  Criminal  ^Doeedlnm, 

Ex  Parte  IVim  Ibiiff,  S 

8.  Due  proceos  oTIaw. 

Ex  Parte  (Toll.  B 

4.£Ef*m/<ic(olaw. 

Erlno  V.  Minoart,  Bi 

5.  Final  JudBment  or  decree. 

A>KtMc£i'.  Brlnckerhoff, 

Grant  t>.  PAcrnte  Ins.  Co.,  S 

H'lnthi'oi)  Jron  Co.  v.  Mteker,  S 

SI.  I»  Iron  M.*  8.  A  R.  Co. «.  South  ffx. 


Co- 
Ex  PorU  Worlon, 


B.  Inland  waters. 

POtiBTV.  U.S.,  ■BD 

T.  Inspectioo  laws. 

]>imeri>.  Jkforudind,  910 

Pto]ilfv.  Comp.Otn.  IVanMttanftfltK,  ssa 
e.  Ordinary  care ImpUaB  tbe  exercise  of  reasona- 
hledlUgenoe;  as  between  employer  and  <ni)i<oi^  It 
imp Jes  sucb  watcbtulneas,  caution  aod  tor««lKlit  u 
under  all  tbe  drcumslBncos  of  the  particular  serv- 
ice ought  to  be  exercised  by  careCuL,  prudent  men. 
frabaeh  it.  Ji.  Co.  v.  BcDanUU.  eos 

DI8TII.LEB3. 

where  dlstlUen  Indoiae  on  the  report  of  asorrey, 
"We  berebr  accept  tbe  within  gurver,  and  consider 
the  seme  as  Dtndinjr  upon  us  on  and  alter  this  date." 
It  IS  In  law  a  waiver  of  a  dellTerj  of  a  oopj  of  the 
report  to  them. 

wrtohtv.u.a..  ni 

DOWER. 

In  FennajlTBma.  as  In  other  Stata^  dower  I*  not 
bsrred  b;  an  ualgnment  of  the  husband's  estate, 
under  the  Bankrupt  Act  of  the  Dnlted  StateiL  and 
a  sale  by  tbeanlsneeln  bankruptor  under  order  of 
tbe  court. 

Porter  v,licaiar,  MB 


liUIITATIOm.  IS. 

OmccBS,8. 
t  Cotton  ties,  oompoaed  of  strip*  of  Iron,  wltli 
buoklee,  are  dntlabla  as  manufaoturM  of  Iron  at  W 
per  cent  ad  tutorem,  notes  band  Iron. 

Badger  v.  BanUU,  IM 

t,  Tbe  prorlston  of  tbe  Act  of  UB,  for  tbe  pay- 


meatof  iMi  per  SMit  on  aooA  p 

trie*  Mat  of  tlie  Ckpe  of  uood  Hope,  wbeo  import- 
ed &om  plaeee  weatot  tbe  Gv*,  *>■*  cenecal  oob- 
merdal  regulation  for  tbe  mooDracemefit  of  dlnet 
trade  with  thoae  oomUfles.uwell  aafor  OebOMtt 
of  Amertoan  aUppInc,  and  was  not  r<»pealea  b;  * 
modllkiatlon  of  tbe  dutlee  on  such  goods,  or  eSKted 
bj  the  tact  tbat  some  of  the  loods  were  free  tnn 
dul7> 

a.  neBMsMarroTthe  T._ 
r^olatlon^alter  or  amend  a 
JforriBo.  Ji 

1  Where  the  si 

dally  Imported  tram  bt, ^ 

purposee,  shall  not  be  subject  to  du^,  tbe  Sectetarr 
of  the  Treai '  — " —  "— "--  — 


le  Tieasun  c« 
>erlorstoofc.'' 


>t  oonflne  the  eiemptlan  u 


Emts-andtfaeu 
t  Hen  the  01 


B.  Dndet  schedules  B  and  D.  of  secaaM,  &.&.■ 
datyotSOpercentadoataremiiscliaiseable  onbot- 
Uea  containing  beer  and  ala,  In  addition  toOiedntr 

otaScenliper^Jlonontbeoontentr  — -"  "■ 

duty  Is  oharoeable  on  tbe  bottles  n 
tenti  are  subject  to  a  dntr* 

Sehmldt  e.  Badger,  •— 

Merrltt  V.  StcpMnt.  ••■ 

lferTiav.PaTk,  M* 

I.  A  dnty  being  ■pecUcalty  Oxed  on  "ootim 

laoe«,ootton  lnsertlnss,^eta.^by_pKme,la_  never. 


idnollrotco 
ited  or  ayed," 


leottiade. 


bleaahed,  printed. 

Insertlngs  of  that  d 

Barber  c.  ScMl,  «» 

T.  The  dcstsnatlons  quatUled  by  tbe  word,  cotton. 
In  the  Act^  1818.  are  deeUrnalionB  of  arOcIa  br 

speola]  deecrlptloaaa  te-' — ■"-" "-'— ' " '— 

Ignatlonsby  a  oommeni 

S.  Aolalm  for  the  appraisefnent  of  Imported  foodi 
and  the  "■• — " s"--^  .i. J:^ ^  ^ 


teied  at  the  custom-booseat  their  ton  tnTOlMTalBa 
and  thedutlee_paldon  tbat  valueL 

p.  S.  V.  J^dpi,  SM 

0.  Theappiaiaeintetitot  g«ods  under  sec  99^  B. 
8..  has  excluslTe  reference  to  goode  taken  from  ■ 

Idem,  M5 

10.  It  la  a  violation  of  lawondertbelnlenistlaDBl 
Foetal  Treaty  of  Berne,  to  Introduce  dutiable  artl- 
cleB  Into  tbe  country  throush  the  mails,  and  ii^ 
tlclee  HO  Introduced  are  liable  to  eeliure,  altboufk 

not  sent  or  received  with  Intent  to  avoid  pr • 

of  duties. 

CoUAausen  n.  iCazro. 

An  exporter  entitled  tc 


id  payment 


OflloerB,  cannot.  bi 


relary  of  the  neasury  or  DtiMr 
,tefi»lng  to  aot.  detcA  his  rkbc 

LB.  ft  an'artii^  not  enumetatedin  tbetarUrisn. 
"  bears  a  similitude,  either  In  material,  quality,  ten- 
ure or  use  to  which  It  may  be  applied,  to  anysiti- 
ole  enumerated  as  charaeable  witb  dtt^,"  and  thi 
similitude  ta  substantial,  then  "  It  la  to  be  deemed 
the  same,  and  to  becbarged  aecocdlovly.'' 

IS.  Ifarble   statues,   executed   t^  pi 
soulpton,lDthe  studio  and  under  tbe  dl 

another  proteesiooal  sculptor.whether  fr 

juM  made  by  a  proresslonal  icnlplar,  or  troin  an- 
tique models  whoee  author  li  unlaiown.aie'-pn>- 
tcaelunal  productions  of  a  statuary  or  ot  a  sculp- 
tor,"  liable  toadntrotonlyten  percent  odMloRX, 
under  tiie  Bevised  StatuiUe.  ON.  Schedule  H. 

Tuttiia  V.  VttU  m 

U.  Coder  a  tariff  Act  which  declares  that  ite 
duty  upon  washed  wool  shall  be  twice  the  amoMnt 
of  duty  to  which  It  would  be  subjeoted  U  hnponed 
unwashed,  tbe  duty,  so  far  as  deiennlned  by  wdfM. 
Is  calculated  upon  the  nme  number  of  pounA  ii 
doubtetbe  rate  and  the  ad  mlorcm  duty  to  to  be  >*- 
•eMod  u  pon  double  the  value  ot  the  unwaAed  wwl. 
.Artmu- 1.  PilMor,  u> 

IS,  A  clause  In  atarllt  Aot,llxlngadatyoa  iraD- 
utactureaof  cotton,  eioeedlng  two  bandied  thiiadi 
to  (he  squarelncb,  applies  to  all  foods  in  wUet 
the  threads  can  be  counted  t7  aid  at  a  glaM  ot  em 


Kewman  v.  Arlftxr,  n 

U.  The  fact  that  at  tbe  date  of  tbe  nawfe  el 
-^"•^   - ^—  -^^ifidnotbei 


tarlllAot.  goods  otapsMtoularklndhi 


Okhkru.  Index. 


•uButuauHunj,  tiauDOt  wttbdnw  tbem  fiou  the 
oIm*  to  which  tlwr  belong  under  the  ■tatate. 

Idem.  SM 

IT.  The  right  of  Mtton  to  teoover  t«ok  dutka  U. 
>eg>Ur  exacted,  k  now  pnrslr  statatorr  and  don 
not  arlae  until  after  adeclsloD  againit  toe  olalmant 
br  Oia  SeotMary  of  Hie  TreaiMurr;  and  hii  nilt 
•CatnBttlie  oolleotor  la  barred  unkos  brousht  with- 
in Dloet;  dari  alter  an  advene  dediiou  upo-  '-'- 

.Amtmo.  Vurphih  — 

I&  U  mch  deolsloD  is  delated  more  than  nlnetr 
4a]«alter  tbe  date  of  hla  appeal,  be  mar  ettfaer  ■»« 
pendlmr  the  appeal,  trattoE  the  delay  u  a  denial, 
or  watt  unW  a  deeMon  la  made  and  mie  w"*-'- 
alMtT  da;*  thereafter, 

BJEOTMERT. 


JtmaDionov,  S,  fO. 
BsAxm  LAW!  AvsDaamovB,  I. 
BKZHEHT  DOIKAXH, 
Sam  Oon^RinovAi.  I^w.  n-tt, 

Bbb  Amu.  An>  Bbbob.  SI,  SS,  Ml 
B<iin>B.8e. 
Oovnu<7is.UL 


JDmimionoa.  BE,  ST. 
MoBTaAoaa.  S. 
KimAKn,!. 


L  A  court  of  equlCr  wtU  not  TWtaBon 

•>»1lM,4e*llii«  Willi  a  reoelTer  within  flie ., 

a  ndeiB,  ooneequenoea  whloh  nmlt  from  the 
...i-w, >. —  iaandBigln«na«o(»p*rt?to 


r4it.it.0a„ 

ft  ApatenttM  btodi,  the  Iftle  t«  whloh  hat  alnadf 
paaed  from  the  Onlled  Staica,  although  Invalid, 
clrea  ootar  of  title,  and  It*  eiMenee  tuiDltbes 
ground  tor  equitable  reUef.wUcb  Bhoiild  be  to  re- 
atndn  the  aaertlOQ  of  any  rlgbta  under  ICand^ — 
tabUih  the  egnl »  of  the  one  entitled. 
VanWytk  V.  JCnMNite. 

■>  A  bill  whloh  ebows  gtvm  loohee  without 

«lent  eicuaeon  the  part  of  the  oomplaiDant,  la  bad 

LaadtiiU  c.  SmlEh, 

«.  WbetvtheobJectofaEaltlatoreooTBrdBmaarea 

for  an  aUeged  unlawful  and  fraudulent  oomplr. 

•07  to  ciMat  the  complainant  out  of  hia  Intetest 

'- -in  tnrentlan  in  ooatrorerar,  the  remedy  I«  clearly 


S,  Where,  after  « Judgment  at  law,  defendant  falb 
to  obtain  a  new  triaJ.  on  newly  dlvMreredeTlilenoa, 
a  court  of  equKy  will  not  for  that  reaaon  teatialo 
the  enforcement  of  the  Judgment,  there  harl 
beenDofraudorunfalnieason  the  partof  plalnl 
to  proourlng  It.    ' 

Embry  v.  Palmer,  S 

•.  A  ooultot  equltydoca  Dot  Interfere  wlthjuf 
tnenta  at  law  nnkas  the  oomplalnaot  ha*  an  mii 
table  defenaa  of  which  be  oould  not  avail 


ttamonnt  to  alegal  de 
It  law  wblob  he  wia  pi 


•elf  <«  bit  at 


T.  Bqulty  hM  Inriidlotlon  of  a  bill  fl 


..  , ,  , ^r  dlacovery 

anl  to  «et  aalde  a  fnudoltDt  tnuuter  ot  itock  made 

to  eacape  UabdUCT  aa  a  atookholder,  and  ' 

the  UabilKr  of  »« ' ' 


•i.  An  artgnee  of  a  dioaa  In  action  on  wfalchaoom- 

-pMe  and  adequate  leotedy  exMa  at  law.  oanaot. 

manly  beoauee  nla  Intarert  ■  an  equitable  one.l>rtng 

a  antt  In  equity  tor  the  recovery  ot  the  demand. 

a.  T.QvarantiiOo.v.Mtaiii1tUWaterOo.,*»* 

g.  A  bill  wlU  not  De  by  the  holden  of  hotAiBe- 
-eorwl  by  mortgage  to  enforce  payments  on  aoon- 
tiBct  made  with  the  mortgagor,  and  amlgnedby  him 
wttb  the  mottgage  aa  a  pan  or  the  teourity :  they 
moat tue  atlaw  In  the  name  ot  their  amlgDor. 

HI  uehanoaiT  eaaaain  theTT.S.aToult  Oourta, 


the  findings  made  by  a  __„..  . 
rect,  and  only  ezoeptlona  are  to 
the  burden  o(  m.— -■-' —  "~  - 
obleocing  party. 

Sfeadur  D.  Bombralse,  864 

11.  Wheiea  decree  ealabluhci  a  lien  for  a  oertaln 
amount  upon  raolenue.ln  farorol  an  Iiuolvent 
party  In  po«e«lon,  on  proceeding  to  collect  the  de- 
cree with  tntereat.  he  maybe  compelled  by  bill  In 
equity,  to  cradit  on  the  decree  tba  value  of  the  renu 
and  occupancy  of  the  property  sinoe  the  decree  was 
i«iidcred, 

ir<iUh«m«.irsni.40hartatonR.B.0[i.,  7Se 

U.  Vbere  there  are  In  the  hands  ot  the  oourt  two 
tunda,  the  principal  and  the  Interest  ot  a  decnve,  and 
onepenoa  has  a  lien  on  the  Interest,  and  the  de- 
mand ot  another  Is  puabla  out  of  either  principal 
or  IntaraK,  Bi  oontt  of  equity  wHl  direct  the  pay- 
ment ot  the  lien  of  the  formeroutof  theli 


TS« 


pi^wrty,  a  court  ot  equity 

_.  .___„_„  ^rtr  the  enforcement  of  the 

decree  may  satisfy  liens  on  such  Inootne  out  of  such 


having  JurlsdlctlOQ  a 


Idem,  Tse 

_  1%  Oourts  ot  equity  will  notlnterfeie  In  oases  ot 
foftelture,  for  the  breach  of  oovenanU  and  coodl- 
tlon*,whare  there  cannot  be  any  lustoompeosatlon 
dftToed  tor  tlw  hHMAh. 

-fecdant ,.  _, , 

parties  have  baa  a  hearing,  they  tie  conolud- 
thedecre — '"  -.-t— — - — -_»--  __j * 


te  decree  as  to  rights  preeentei 


a  matter  In  thedls- 


M.  Leave  to  file  aoroas-btUlB 
cretlon  of  the  oourt. 

lad.AS.B.B.Oo.V.L.L.Jta.Int.Co^    «BS 


IT.  A  Mil  loequlIT  wfll  not  be  t( ,__„ 

mentreodered  by  the U.  B.Circult  Court  ^  defaiiTi, 
upon  the  groundthat  the  plaintiff  at  law  falsely  and 
fraudulently  alleged  that  the  partle*  wen  citlnma 
of  differeot  States,  without  showing  that  the  false 


is  unfcDowD  to  him  before  the  Judg- 

"""""Ormln  o.  LotOl,  _  M3 

U,  A  jfarshal  of  the  United  States,  who,  under  a 
provisional  warrant  M  bankruptcy,  has.  after  re- 
celTlnK  indemnity  under  Oeneral  Order  Mo.  IS,  In 
*—- '—ptoy,  selied  goods  aa  the  pcoMrty  of  the 
and  been  sued  in  trespass  for  dnmsges 

iseliure.  In  a  stats  oourt,  by  a  third  peraon. 

claiming  the  goods,  can  not  malDiarD  a  suit  tn  equity 
'-  the  V.  B.  Ciroult  Court  for  an  inJunctioD  to  re- 
vln  the  further  prose  eution  of  the  action  of  tre». 
..-H,  the  parties  lo  the  Bolt  in  equity  being  cltl.iena 
otthesameeiMe.  -j    »     ".. 

LtToux  e.  Htulam,  IMW 
.  3i)ch  Haishal  haTtng  delivered  the  goods  selie'l 
he  assignee  In  bankruptcy,  the  uslgnee  ni't 
igsuedln  the  action  of  tremss,  cannot  brine  a 
it  equity  tn  a  U.  B.  Circuit  Court,  Joining  lli<' 
ahal  as  plaintiff,  against  the  plaintiff  in  the  ac- 
tion ot  treqwss.  to  have  the  title  to  the  goods  de- 
termined, on  theallentlcD  that  they  wore  tians- 
ferred  to  such  plaintiff  In  fraud  ot  the  bankruptcy 
Act,  and  tor  an  Injunction  restraining  the  praeecu- 
tlon  of  that  action. 

Idem.                                                                 1000 
n.  A  bill  In  eqmtyMnnotbesustalnedIn  the  Cir- 
cuit Court  to  recover  poeMsslon  of  leal  estate,  part 
'  whtob  WIS  devised  to  defendant  and  part  given 
him  by  the  teatatriz,and  to  set  aside  the  will  and 
conveyance  as  obtained  br — '  — ■-- 


■Krted  by  the  plalntifl,  \ 
wbI  :tlle;  the  remedy  at' 

£Uli  V.  DavU, 
El.  »T  the  Inw  of  LouMana. 


Is  plain  andB(ioquali>. 

.  Ht  thelnwof  LouMaDa.a^■ctionotTe^endl- 
lon  Is  the  proper  one  to  anert  the  losul  tltlo  an-1 

oonsHiuont  right  ot  pospcnlon  ot  the  hplr  at  lin . 

— "-^n  anothor  ts  In  possession  under  claim  nl  tule 
virtue  of  a  win  admlttol  to  probate.    It  I'  - 
lesao  ailoquatoBod  Complete  rt"""*""*  '— - 
luili^  a  suit  In  equity  fur  the  pi 

.  On  anilttoforeclnepamortgagegiven  Inpur- 
loe  ot  a  mntract  for  the  ooiutruotion  of  a  ~" 

L  If  lh»  contract  and  mortgag" '" 

.._ja.  rF>'  f  mav  be  had  ■saDaAum 

the 


litwanii 


id.  If  thr  contract  and  mortgage  are  void  I 
lud,  re',  r  may  be  had  ssonaguonttininirmuf-, 
actually  done  and  acoepted,  without  re 


•rthe  contract. 


._ le  prices  Qxed  by  tb 

Tfianiat  e.  BrmntvUb,  ttc,.  B.  R.C'^        lOttt 
1,  Those  wbo•e•kbrsultlose*salda■llefaaBor^ 


.  CoCH^lc 


Okbekai.  Ikdez. 


gage,m  Ifeeraeek  equHrninat  do  aaultr,«ii<l  the 
iiiort«a«e,  £ou?h  exoeMveby  rewonot  Uie  fraud 
la  the  ooatraot,  Bhould  atand  for  the  reasonable 
value  of  what  the  oompaor  actuallr  received  la  tne 
way  of  oonatniotion. 

I^len,  1019 

U.  Alter  a  decree,  determlDinR  the  rig-hta  of  a 
party  defendant,  or  iDdh  proceediti^  as  en  tJUe  the 
defendant  to  a  decree,  the  oomplainant  will  not  be 
alloved  to  dlemlw  hli  bill  without  the  couaent  of 
the  defendant. 

C.AA.  It.  H.Cto.E.  Union  RoaingMOl  Co,,  1081 

■K   n*<.,-ailecreoinfaTOrofai3efendaEt,thecom- 

'  lis  bill  dlsmtfficd  under  Equity 

IB  iiwn  ne«lect  to  reply  to  a 

_    _  irty.  whoneverlnsisledupon 

Ihe  dlsmleEal  Qf  the  bUl  by  reason  of  that  neglvct. 

nor  look  any  exceptions  to  tbe  refusal  of  the  court 

lodlamiaathe  bill  and  Ii  not  a  party  to  Che  appeal. 

Idem.  W»l 


JURISDICTIon,  p 


a  Died  by  at 


ESTOPPEI.. 


JODOVmNTS,  IS,  IB. 
OlTlOSItB.2. 

Tbe  prlnoliile  that  one  should  be  estopped  from 
^rdngarlithtto  property  upon  whloh  he  baa.  by 
uoniiuot,  minted  anntber  who  suppoeed  hImBoTI 
If-  tlie  owner  to  make  eipendilurea,  cannot  be 
okL-d  by  ono  who,  at  the  time  the  ImprovemenU 
;e  made,  WHS  aoqualnted  with  the  tiuechaiavter 
-' "■'■  -■--'-n  that  be  bad  none. 

oppelor .    . . 

,,. aniclpal  oorporatlon 

bonito  Issued  ultra  vtru. 

Parktnburg  v.  Broim,  .    . 

8.  One  is  not  estopped  from  conteeUng  tbe  f oic« 
of  an  erroneous  decree  In  partlUon  In  ohancery, 
altboogli  entt'red  by  bla  consent,  whicb  be  has 
nei'er  ob^ed  but  Em  actually  caused  to  be  re- 
veraed.  and  has  held  In  oppoaitlon  to  It  for  years  un- 
devadecd  made  with  oUiers Inlcr partes,  Ignorlns 
tbe  decree  Immediately  after  It  was  rendered. 

Oay  V.  Parport,  9B9 

4.  FarttdpatoiBlnatraoMMtlon  which  Is  conceded 
to  have  been  and  wassupposed  to  be  lawtul  at  the 
time,  and  upon  tbofalth  of  whloh  numberless  tians- 
actlons  la  business  have  been  entered,  are  eatopped 
from  queetlonlns  tta  validity  and  repudiating  t*— 
character  they  MBumed  In  tbe  tnnmctlon. 

5.  Ballroad  contractors  who  receive  their  pay 
preferred  stock  tnstaut  of  bonds  and  receive  tntf.. 
est  upon  ltforyeaiB.aieesU>pped  from  denyliifr  the 
autborityof  the  company  to  lsHiieit,eepccla])y  when 
00  otucr  partlea  raise  the  objection. 

Jd(m,  STB 

t.  Where  an  Injunction  Is  decreed,  on  condition 
tlut  a  certain  sum  of  money  Is  paid  to  tbe  party  en- 

}olned,bela  not  eetopped  by  receiving  •' 

iRimprosi — " "  ~' 


I.  One  who  defends  a  vessel  libeled  as  a  prise,  In 
the  name  and  with  the  consent  of  anotber  as  claim- 
ant, b  not  thereby  estopped  from  settlns  up  bis  own 


title  thereafter 


ibyeetopi 
against  i 


IS  eilsUng 


CUfhlno  c.  I.aird, 

B.  One  whi-  deals  with  a  corporation , 

In  tact,  Ic  t«topped  to  deny  as  against  the  corpora- 
tion that  it  has  been  legally  organized. 

CtoM  V.  OUtiviooaCemtttTV,  

9.  In  a  court  of  equity,  the  owner  of  land  who 
stands  by  and  sees  It  conveyed  as  belonging  to 
another  cannot  afterwards  set  up  his  own  Utia 
agalDBt  the  grantee. 


:g  It  all,  Buppoehigit 


wtut  the 


a  nnouMtlopahle  pledge  of 


lapse  of  twenty  jenia.  In  which  no  anoh  qmtffna 
has  been  raised,  be  oontrary  to  good  taltb  and  on> 
mon  Justice  to  permit  tbe  dty  to  allege  a  neiny  dis- 
covered oonstruetkiD  of  an  equivocal  power  ta 
avoid  tta  obUgatloiM.  _ 

A  mWske  In  oDoen  of  the  Oovenmiesit  In 

Erulng  a  reservation  bi  a  grant  ot  lands  does 

notoonstltute  an  estoppel,  and  Uieresecvatlonmnt 
nevertheless  be  oonsCnied  by  the  oomt  and  have 
eflect  according  to  It- ' 


want  of  Jurisdiction  does  not  ocawlude  tbe  plaiat- 
IITs  right  of  action.    It  might,  where  tbe  want  irf 
Bdtctlon  lssoeleazastomakeltgTiMan(«Ug«(KiB  . 


Smith  r.  MeNail, 

11.  Where  both  partie.— 

srantoc  and  no  other  aource,  nefdierauidaoythu 


!Sobn^v.PtdEnO,  1M» 

Ul  Tbedoctrlneof  eMtqipeltapalsoaiiMitbaBp- 

plled  to  preclude  a  grantee  whetberofafaear  Hie 

estate.  In  an  abaolute  oonveyance  wtttiont  tedtal 

or  covenant,  from  denying  his  grantOC^  title  asd 


acqnlHng  a  superior  onsL 


COHTIucm,  11.  SL 
CoBPooMvnm,  1. 
Eqoitt,  S. 

iKHDIIAnOE,  Flltl.  X 

Jdbispioiumi,  U. 

JOBT,  1-&  i-t. 
PATSUfT-RlOHIBi  H,  ITi  Sh 

1.  Oertiocatee  haring  been  gmited 

eis  of  the  M,  T.  a  bTb.  Co.,  in  Utt  fi „ 

of  the  earnings  of  Blteen  yeart  pieoedtaK  during 
six  ot  whidi  auiAeainlngi  werBtazabl^evMeDce  » 
admlMlbletoahowtbe  aetualwiniliigitorsneh  rix 
years  to  rebut  a  presumption  that  tber  wen  ill  fif- 
teenths of  tbeeamlnnnvthe  wholeame. 

Batievchii.  R,a>.  n 

S.  Insaltonaboiid,DondlttODedtorUiepaymait 
of  all  suma  due  for  ftampa  leoelTed  by  an  oOcer. 
any  evidonce  Is  oompetent  whl^  goe«  to  *av  that 
be  Is  hidebted  to  the  United  States  tor  sbuaia 
whether  reoelved  from  the  proper  oBkcer  or  not. 
Jcssiq)  IN  [T.  S-  •& 

8.  Tbe  testimony,  in  •  former  salt,  ofapaitoi~ 


had  been  lost,  and  than  to  state  what  lbs 
changes  were. 

Anut  0.  Qulmhv,  les 

G.  On  an  laaueastothe  quality  of  goods  forsWied. 

testimony  as  to  the  quality  oT  goods  tumlAed  to 

other  persons  Is  admfaalMe  If  It  be  shown  (bat  they 

wereoftheMuoeqDallQ'aattioaebi  ootiiiovnD. 

Idem,  ■•• 

t.  This  court  will  lake  IndMsl  notlee  of  legliis 

Uve  Acts  estabUshlng  a  l^nitorial  Oavemmaot.  _ 

Brmm  IL  CMorada,  IM 

T.  A  written  agreement  eannot  be  *mrled  by  pan>L 

BlehordsOTi  D.  SilrdsMefc,  lU 

B.  An  objection  to  eriOenos  whlidi  appwi  can 

after  oompartson  of  ttwttta  Mberevtdeace  oAred 

by  the  party  objeotliig  goes  only  to  tta  effect,  dc4ib 

t.  Tbe  separata  adjustment  of  a  ooOectDt^  ac- 
oonnu  for  two  terms  made  at  the  Tnwin  Dqwt- 
ment  upon  tta  books  Is  prima  facie  evldEnee  not 
only  of  the  fact  and  of  the  amount  of  (he  b>MAa- 
ne8s.but  also  of  the  time  when  and  themammia 

Thlohn  erase,  ttutprf ■' "- 

Iilem, 

10.  Aooounts  which 


„ w  a  fact  In  qui 

altfaongh  they  do  not  sbowlt< 
tber  evideoce  Is  required  to  m 


perttnent  and  natciU  m 

"in  are  admart*. 

their  face,  bpt  far- 
the  tact  apiiann 

UM.  107, 108, 10»  V.  & 


Obheral  Ikiox. 


pertlei,  oAniiot  b«  modlllad  or  oonDolled  by  proof 
of  any  piellmliiBry  nesatlBtloiiBoruTeem^it. 

PDtanKM  SIraniboal  Okb.  UpptrPoLSUOo^tOTO 

m.  Oertiflaatesuidplitt,mMaaiii]  i«ooidsd  on- 
dnanActwhklituitJkattbay  atall  be  niScieiit 
■udeBectaaltovenUMlenlMtaMtnlBiidBlii  the 
purchaaen  wltlioiit  any  dMd  or  fonnal  ooo  vennce, 
Guinot  tie  oontmdlotea,  T«ilea.or  aznlalnedey  pa- 
tol,aiiy  moM  Uian  tt  tbtr  wen  f onnM  conTcyaiioeB, 

EZECUTIOH. 

The  exemption  from  ezeontloD  of  a  homwUed 
under  Mate  Ikm  applka  ai  well  to  eieouUoiu  Id  fa- 
vor of  tbe  nnltad  Btatca  aa  to  oUien. 

FMt  V.  (yifea,  IM 

EXECTTTOBS    AND   ADHIHISTRA- 
TOB& 


depcatt,ToldaaaBUtmortliuima,lB  uotgoodM* 
will  of  penonal^  ODder  U»e  laws  of  TuiuuHin,  tai 
does  aotpBM  the  title  as  suah  M>  ••  to  cnttUe  the 

wtUof  penonaltyln  that  8l*t«  doe*  nottefee  <«- 
sot  until  pcobeted.  _  . 

HABEAS  CORPUS. 


■mount  uf  a  <lmft  royable  to  the  Intestate  at  the 
TnuKurvoutotaaapuropiiatloDmBdebyConKme, 
and  held  by  mch  adnuiilBtialar. 


loos 


FINE& 

The  clauM  In  tike  Aet  of  IWT,  ch.  U&  pr«iTldlD( 
aatottae  distribution  of  Ouee, etc.,  that  "The  re- 
malDln?  one  fourth  to  beequally  divided  between 
theco11ector.DHvaIcilIlceraiiil8urvefor,or  Buch  of 
tbera  HS  are  appointed  for  the  district  In  which  the 
•eliure  btu  be«n  made  or  tbe  flue  or  peDalty  In- 
curred," is  Intended  to  mean  the  aurveyor  of  the 
port  where  the  Hues,  etc..  were  Incurred,  and  does 
not  locludeaurveyonot  other  porta  In  tbeaamedls- 

Baknv.V.8^  UT 


>t  ga&  tnl 


GIFTS. 

1.  A  donatio  tnnrMa  emiaa  m. 
cculed  preclaely  as  required  In 


unl  revocation  by  the  donor,  or  by  tbe  donor'a  aor- 
i-lving  tho  Hpprehended  peril,  or  outJlving  the  do- 
nee, or  by  the  noourrence  of  a  deflclency  of  a — " 
to  My  the  dobta  of  tbe  deceased  donor. 
Bosket  V.  Hossell, 
S.  If  a  gift  does  not  take  elect  as  an  executed  and 
complete  tronstor  to  the  donee  of  poneolon  ai  ~ 

tie  either  lesal  or  equitable  durlnit  the  life  o 

donor,  It  Is  a  tettamentarr  dlapoelUon,  good  only  If 
made  and  proved  as  a  wUL 

le of  depoeit  le  a  anbeM^ri^ass  <n 


Where  there  la  a  criminal  uiueeuuUgn  anfaist 
..ne.  a  writ  ol  habtat  corpus,  wGiob  be  has  obUmd 
to  Inquire  Into  the  leireli0<>">^d>*'ntlonUiemoai, 
Is  not  a  prooeedlns  In  that  praeoutlon  IiDt  la  a  new 
suit  to  enforce  a  dvll  rlibt,  where  he  delma  hk  lib- 
erty under  the  Oonstl&itloii  and  •  b«atf  Of  the 
Unhod  States,  _„ 

Bx  Partt  Tom  Tong,  ■■• 

HUSBAND  Ain>  WIFE. 

Beb  Boha  Rdx  PimCISABIB,  1. 
OOtTTKACTS,  1(L 

DCWXK,!. 
JiTBIBDICnOW.lB. 
IJHITATIOBB.  ■• 

1.  Where  land  Is  deeded  to  a  married  wOBiaawlIb 
_»  oooaent  of  her  buaband  and  a  Ueo  for  a  part  of 
tbe  purchase  money  merred  In  the  deed,  tbe  Ub 
la  valid  for  the  claim  therein  spedfted  wtth  any  taaal 
tate  of  Intereet  agreed  upon :  nor  oan  she  or  bv 
buaband  have  the  sale  set  aside  tor  her  oovertme, 

r  be  allowed  aDytblng  for  ImproveoMmts  uptn 

Heoloeure. 

BMVord  D.  Burfon,  111 

£.  AoonvoPBOoefromhuabandtowIfewhltdidoea 

—  i.._i j_. J  .1. .^ u. —  ^„o, 


hinder  or  dotniud  then  .^ ,  _ 

fraudulent  aa  to  subsequent  ctedltore ' 


of  actual  or  Intentional  fraiud. 


which  la  bi 
repay  it,  o 
court  of  eq 

Jfeda  _    

*.  Bla  subeequent  < . „  _ — 

tbrougrb  a  third  person  InrepaymeDt  of  tbatkam. 
not  DUdeto  defiaud  oredltora  nut  to  wtlafr  bla  eqni- 
tatde  obligation  to  bis  wife,  Is  Dot  a  TOhintary  coii- 
veyanco  uid  la  valid  agalnat  hla  credltore. 

fdem,  aw 

S.  The  oonveyanoe  by  him  llrM  to  a  third  pen™ 
who  paid  itotUtif ,  but  took  tbe  Utle  In  tnMt  firbk 
wife,  and  from  nun  to  her,  to  vUsfy  the  oonunoa 
law  Inability  to  make  a  direct  conveyanoe  ttam  hiB- 
band  to  wife,  Is  no  evidence  of  fntnd. 

Idem,  «M 

lUJNOIS. 

After  nUnoto  became  a  8t«t«  of  the  TTntai  Ae 
was  not  affected  exoept  bf  her  own  voluntary  adop- 
tion, by  any  Umltatton,  either  by  tbe  Otdlnaoea  of 
ITCTorby  any  leglslatlonotOongreM,  upon  the  pow- 


1.  AU  tbeoountry  deaorlbedbyaieAatefUMas 
Indian  country  temalna  Indian  oomitn  to  kus  aa 
the  Indians  retain  their  original  ttOe  to  theioll,  and 
ceasea  to  be  Indian  country  whenever  Hiey  low  that 

title,  In  the  abeenoe  of  m —  ■*" • "—  "— 

breaty  or  by  Act  of  Oong 
SiParttOmieDo^ 

S.  Ifeeo.atf)B.8.,e: 


Ex  Parte  Oram  Doo, 
'■  sec  atfy  B.  &,  extends  U 
>,  punishing  mnnler,  tc  ' 


the  Act  of  Coainm, 

„ .  -J  tbe  Indian  Domitry, 

, ,  exoeptafrouiItBoperatloocThiKe 

committed  by  oiM  Indian  agalnat  tbe  peisoa  or  pfop- 
erty  of  another  iDdtan. 

fdstn,  •eoa 

M.  The  exception  contained  tn  se 


amxsKih  In»x. 


rap«aled  by  the  opentkm  uid  leoal  effect  of  tlie 
Treagr  with  Ura  fflouz  iDcUana  ofAprU  n.  leeS,  U 
Stat.  Bt  L..  M:  uid  BU  AM  of  Coattraa  spproved 
F«t>rtianr  K,  1877.  to  nUfr  tui  iKTeeiuent  wlln  Slouz 
Indten*. etc. U  Stat. atCOL. 

Idem,  1030 

t.  LwWalioD  vUob  makes  oSenMi.aHlDed  by  tin 
■enend  Iswi  of  tba  Doited  Statei,  pu  nlitubie,  wbea 
oommltted  wilblo  tfa«  Indian  oountry  hi  one  In- 
dian agalnit  tbe  penon  or  DTopertyoI  another  tn- 
diao,  maybe  oonnituUonaUy  extended  toembisoe 


a  treaty  without  the  aid  ot  any 
mna. 

D  b>  Bnd  or  tir  an 


oountry,  and  a 


,  1080 

II  Tbe  nnt  Dktrlot  Court  of  Dakota  Inrlthootlu- 

,_. ...  an  indictment  lor  murder 

in  upon  another  Id  the  In- 

ivlotlon  and  aenteDce  upon 

void,  and  ImprtMnmeot  tbeie- 

IHFAHOT. 

Sen  iJKiiAnoim,  B. 

SB  ADJIIHAin,7,  B. 

Bmrt  ^Kt>  Bbiffim>,  %. 

BBTOPPU.tL 

TAxmt  iMB  Tax  Baiw,  18. 

I.  Adeen«d|gmlntaKaial(broughttoobtainan 
Injttactton  and  d  Imp  lirtng  thelDlunatloD,lanotBOv. 
enwd  by  the  ordinary  ruks  that  ralate  to  a  nnxrw- 
dtat  ot  execution,  but  t^  tboae  i^notplM  and  rule* 
which  relate  to  onancery  pioceedlngs  ezolualTely. 
Hovty  V.  IfeDmaJd,  B88 

X  Nettber  a  decree  f(»  an  Injunction  nor  a  decree 
illMiililiiil  ail  liiiiiiiiiHiiii  tinupendedlntlsellectby 
a  writ  ot  error,  althougb  all  the  requlalt«e[or  a  np- 
(nedut  are  oompUedwKb.  I»W 


msuBAiroE. 

1.  In  reipeet  to  the  duty  otdkcloatni  all  material 
facia,  the  oaae  ot  re-lnsuranoe  doea  not  diflerfrom 
that  ot  an  original  Inmrance,  unlea  by  belni  in 

"""""fllin  VuC.  ^Tt^^^fjS^n  Infc  Co..  ail 

t.  nm  dn^  ot  tbe  BMured  to  communicate  all 
BWtertal  facM  to  the  Inmireia,  it  not  eioused  be- 
oauw  tbey  are  actually  known  to  the  latter,  unlen 
tbelr  knowledge  la  b«  particular  and  full  at  hi*  own 


m  Inmrance  policy  that "  any  per- 

M  atsured,  who  may  baye  pToouiea 

__  ..  be  takon by  thia  company ihall  be 

jetheaioo(otlMMni>«il  named  In  thia 

potloy  "  raalics  him  stiab  a^ent  only  aa  to  maitert 
{mmedlatoly  connected  with  the  proeuremmt of  Uie 
poUoy ;  It  due*  not  authorixo  lervtoe  upon  him  ot  a 


B.  Evidence  ot 

boalncM  to  coDdder  tbe  broker  obMlunilnauranoe 
u  tbe  annt  of  tin  Insured  for  the  purpoae  of  plr- 
i--^  Dodae  of  lermlnatloD.  Ii  InadmMble  when  It 
_^^^.,. ...^. '  jfHepartlea. 


I.  AntmiinnooOomnuiylBeatoppcdfRimlnsirt- 
tnc  on  tbe  fort clturooi  a  polloy  for  non-paymeat  of 
premium  on  the  ejtaot  dayltlieoomadueif  tend. 
trrd  wtthln  a  rcaaooable  time  thereat ter.  where  iti 
cunduct  ha*  been  aueh  aa  to  Induce  the  Inauroil  to 
believe  that  tbe  forfetture  would  not  be  eaforcM. 
If  payment  wa*  made  within  MCb  reasonable  time. 
Phamx  Int.  Co.  t.  Dcttr,  as 

"  premium  on  an  insurance  policy  la 
lotloiw  by  dividends,  tlia  company 
w  ot  Ika  amoont  actually  to  be  paid 


forfeit  the  poboy  lor  m 


3.  Where  a  policy  of  life  Inanianoe  shows  upon  Ha 
faoe  that  It  was  applied  for  and  tbe  premium  nald 
by  anoUnr  person  and  that  It  was  Issued  for  bis  ben- 
efit, the  worde  "the  aamired  "  In  the  policy  apply  to 
the  pencn  for  wboae  benefit  tbe  policy  was  atened, 
and  not  to  the  party  whose  lite  was  Insured,  and  tbe 
former  may  sue  upon  It. 

Oonn.  MvL  1USt  fns.  Oo.  e.  I4ich<,  SOO 

4.  One  partner  ha*  an  Insuiabla  interest  In  tbe  life 


the  life  ot  an- 
other, dependlnK  upon  a  muduuing  partnerahlp  or 
the  resnlta  ot  bUBmem  tnuuacUonB  not  ret  oom- 
pleted,  la  uncertain,  and  In  such  casea  all  tbat  can  be 
required  is  an  actual  interest  and  an  estimate  of 
the  amount,  made  in  good  teltb  without  intent  to 

lana.  SOO 

&  A  mlmtatement  of  the  cause  of  the  denUi  of  a 

brotinr  ot  the  deceased.  In  an  answer  in  a  previous 

application  made  by  the  person  whose  life  wa*  In- 

■ured,  cannot  be  incorporated  Into  the  policy. 

^dm.  aoo 

T.  Where  tbe  rcaaonlnf  facultUa  ot  tbe  assured 

are  ao  far  impaired  Hut  he  cannot  fairly  estimate 

tlienoial  eoosequeoccs,  the  moral  eampiexion  ot 

Ul  act,  even  though  be  can  reason  suffldently  wdl 

topr^are  wltb  great  Oellbeiattonandezecnlehls 

deelgu  with  succen,  be  Is,  oevertbelesa,  *c  far  Insane 

tbat-hls  death  thus  oaused  is  not  **  sulolil>> "  mnh  u 

will  avoid  bis  policy  of  life  Insuiance. 

MaxAtOian  Lit'  Im.  Oo-o.  " ' 

INTEREST. 

Sna  Baans,  IT. 

Hdbkamp  AMD  Warn.  L 


arepToottb 
le  Oovemn: 


olBc«'  of  the  Oovemmcat  who  has  the  duty  ot  dls- 
buiBinvorvaying  it  outas  occasion  may  arise,  taisea 
DO  oblfiintlon  to  pay  Interest  In  the  absence  of  some 
evidence  of  conrenlon  or  some  refusal  to  rea|>ond 
to  a  lawful  requlrvment. 

U.  8.  V.  DenntKr.  IM 

f.  In  a  suit  on  the  bond  ot  a  mUitaiy  storekeeper 

.  ., " —"-nre  the  amount  found  due  had 

.y  u  wDll  a*  money,  where  no 

loeiuitU  the  service  of  the  writ, 

Intenet  can  only  be  allowed  from  that  date. 


V.S. 


<r  brought  b] 


, the  "final  Judgmoit" _ 

wa  1*  that  rendered  in  puisiisnoe  «t  the  nunilate 
..  this  court.and  Interest  must  be  allowed  from  tbo 
date  of  the  former  JudgmcnL 

Schelle.  OooArnn.  IMS 

A.  Tbe  IlUnols  Statute  of  VStt,  entitling  tbe  pur- 
chaser at  •  mortgage  Hie  in  case  of  redemption  to 
interest  upon  bis  bid  at  tbe  lateot  debt  per  ceot 
per  annum  (tbepnvlous  law  preaornHng  ten  per 
cent).  U  applkable  to  ail  docretaiaslesot  mortgaged 
premlsea  thereafter  made,  although  Um  mortgage 

given  before  the  passage  of  that  Statute.    Bucb 

action  In  literate  ot  Intereat  did  not  impair  tbe 

obligation  of  tbe  oontracL 

Conn.  MvL  lAJt  Int.  On. «.  OuAnoK,  «4S 

B.  The  purcbaaer  at  decretal  sale  Is  entitled  to  In- 
lemt  St  the  late  prescribed  by  statute  when  he  put- 

(l  when  a  note  on  which  a  Judgment  m  Texas 
was  founded  stipulated  for  no  rate  of  lnt«dre*t,  tbe 
InWiiMt  rtaerved  being  added  to  the  prtndpal  in  tiie 
note  itself,  tbe  Judgment  should  iMt  bear  Interest 
at  a  rate  greater  than  the  legal  ral«, 

rwsU  V.  DODiNi,  M* 

IHTEBHAXi  BEVSHUB. 

BEBArraA'.A:(DB)nH>B,I& 
Uqi(|is,L1I.  IBl 
RvniEiKiS.  ■. 


■  AMD  TAX  BAUi.  1,  1,  t-K  n.  IL 

1.  Section  Id  R.S.,  does  not  legulreAnewseourltT 

V  eaota  and  every  advanoa  of  stamp* ;  tha  pkymetA 

IIU 


QXKXKU.  iHDEX. 


tors 


ampa  pinolMaed  at  dlDerent  tlmH  nur  tM  w- 
I  iDlJie  oondJtJoD  of  tbe  Bune  bond. 


e>t  due  OQ  tbe 


i.  Anlboadoompuirwluobpaldtotoralffiibond- 
DOUen^uilngthe  UmewbeD  sec  IS  of  tbe  Act  of 
June,  im,  OB  amended  br  the  Act  of  July,  18M,ir«a 
In  toroe,  tbe  lull  amount  of  ir*-- — •  •*■•■'  "■•  **" 
bon^lgltobte  to  pay  ftve  per  < 

.     U.S.v.Biita.B.OtK. 

8.  A  (MUeotor  and  Ui  tuietlei  — - , 

well  for  moneri  and  stamps  retained  by 

-own  soooeBor,  as  for  tlioae  reoelved  by  him  trom 
-any  otber  ptedeoesBor. 

U-S.«.  stone,  

4.  Tbe  DiBDufacnuTer  of  olgus  cannot  aeH  at  the 
Place  of  nuurafootuie.  from  and  out  o(  boxea,  olgrars 
tberemadeby  blm,  eventboush  be  baspaldaspeolal 
tax  u  a  dealer  In  tobacco. 
LtuBofv.  U.Si, 
(L  Tbe  removal  of  <ilB»s  from  tbe  place  where 
they  were  manufactured,  by  aelUn^  them  ^'■■°^" 
not  IQ  stamped  boxea  1b  ground  *"-  '^~  *■ 
-of  tbe  dsat*  soiled. 

&  nnOoDunlHloiier  of  Internal  Bevanuebas 

thorlM',  under  sec  3X■^  B.  &,  to  prescribe  regula- 
tions lor  tbe  Inapeatlon  of  clgara  and  the  collection 

of  tbelaitfatteontopreTunffraudsliiU " 

■of  such  tax. 
Idem, 

T.  PaTment  ot  tbe  special  Internal  tt. 

(or  selung  liquors  In  a  collection  distrit 

-eiempt  from  Uie  penalUea  of  tbe  Act  ot  1861  for  the 
UDauchoriied  Introduction  of  llquoia  '~'~  *~'" — 
Territory  within  tbe  District 

C.  &  n.  ftarttf-Three  BaSx.  ITTiMw,  '  803 

8.  Tt»  ceMblisbmeut  of  the  ooUectfon  district. 
«mbncli»  tbe  ceded  territory,  did  not  autboriie. 
nor  waa  It  intended  to  autboiue,  bualneM  which 
was  otherwise  speolflcally  forbidden. 


-jnDGMEHTS. 

samAppxAi.  AND  eBBo&,>,T,n,ss,n,n. 

COBPOBATIOWB.  IB,  ^. 


iMjttKonoir,  1,  & 

INTBHEBT,  S-A. 

JlrmBbionoH,  S,  U 
MoaniAOB,  lOi 


1.  On  foredosui&  a  penooal  Judgment  for  the  de- 
-flolenay  In  favor  of  atolcd  penon  wlUoenatally  de- 
pend on  tbe  fOreolosure  decree,  and  wlU  be  rerened 
U  that  la,  fortbe  nme  reaaona. 

ChiamamtTiTieennetIt.B.Co.v,Fo»dtac,   t* 

i.  A  ebertK  In  posBeaalon  of  property  under  at- 
-tachmentlsnotboundbTa  Judgment  In  a  replerln 
suit,  to  which  be  waa  not  a  party,  merely  because 
hlaunder8betlir,aaanlnaivlduB].waaapBrtytotlie 

auMe  V.  Efrby  Gaiwntcr  Co.,  1S7 

8.  The  United  Btatea  Oourta  only  raeaid  lodg- 
ments of  tbe  State  Courts  eMsblWiliig  penonal  de- 
tnUDdt  aa  baTlng  validity  or  as  importing  verity 
where  tbey  have  been  rendered  upon  personal  clla- 

tloD  of  tbe  party,  or  of  ^' *  * ■ — 

nmcera  tor  him  or  upot 
fa.Cla<ro.  One, 
'""lere service  am 
it  a  foreign  cor 

te  autborulng  n -.  _ 

...  .o  support  the  lurlsdlctlon  ot  the  court  to 
ider  a  person^  Judgment,  that  It  should  appear 
lewhere  In  tbe  record,  eluier  in  the  appUeatlon 
tbe  writ  or  accompanying  Its  servioe,  or  In  the 

... ...  _  . -^e  court,  that  tbe  oot- 

ACistntbatBtata. 


XSS^ 


aided  by  oc 


It  be 


If  Iterroneouatrstati ,. , 

has  been  repudiated  or  Ignored  by  the  partlea 
log  all  tiie  meontlnie. 

Sou  V.  Purpart,  SSO 

B.  TbeSupreuieOourtottbe  District  of  Columbia 
la  a  Court  of  tbe  DnKed  States  and  Its  Judgment  is 
■ooncluslre  upon  tbe  partlea  In  every  State,  except 
tor  such  cauaea  aa  would  be  sufBoUint  to  set  It  aside 
dn  theoourta  of  tbe  District. 

Sialrye.  Palmar, 
1116 


T.  A  Judgment  enteted  Into  by  iiiiiniinl  for  •  «••>■ 
tain  sum  subject  to  any  oredtti  for  whtafa  vuwiiM 
might  be  produced,  Is  binding  nn  nartlf  anrl  in  1 1  laa 
and  eataOWies  a  claim  for  the  wbol*  ■urn  U  tha 
d^tor  establlsbea  nooredibi 

BimeMv.Seitgman.  SO* 

8.  AJndgmeatrendttiedata  time  when  coin  and 
eurrenay  are  equal  In  value,  (ortbe  recovery- of  Sv« 
per  cent  tax  on  Intenat  paM  in  coin  by  a  isJQroad 
oompMirto  toreign  bondholdeta  may  be  atmnly  a 
general  Judgment  tor  tbe  amount  due.  altbousli  tbe 
bwlmpoebig  tbe  lax  provided  for  itaooUecSoalii 
lefpd  teoder  cunenoy  aocoidlns  to  the  valoe  of  ti>D 
OMned  money  In  eunenoy. 

n.8.v.Bt1eB.B.Oo^  3SS 

9.  Where  there  la  but  one  <aatmantottliepTcipg«- 
ty  Ubeled  In  a  prlae  cese,  a  decree  In  hla  favor  la  not 
ooncluBlve  against  other  pcaaona  who  mar  rlmii 
after  aasertdUeto  It.         '—-  "-' 

aHhtnav.Latrd,  SSI 

10.  A  decree  rendered  by  a  state  ooort  doea  not 
""■*  """  -rVBldents  in  a  proceeding  pundy  In  i> 

rhioh  tbn  Old  — '  '— •  -- 

pt  bypubUoal 

known  holdeia  **  etc. 


^Mhad 


the  u.  8.  Oourta.  by  showloK  that  if  dncef- 

bem  given  to  toe  tawa  It  would  bare  been 

the  otber  way.    Tbe  U.S.  Oourta  muat  give  It  tbe 
•nme  elteat  B«  the  State  Oourta. 

Ch<C(l0n  4  A.  A.  B.  Co.  e.  tngvfni  Pnry  Oa>»  «3« 
1&  In  a  suit  to  compel  a  railway  company-  to  do 
-Ji  expre»  eoropany^  buslnea,  a  deoree  whlcfa  re- 
quites tbe  carriage,  flxea  tbe  onmprnsatinn  to  be 
p«ld,  adiudgea  ootta  and  awards  ezecotloo.  la  flnal. 
although  leave  la  given  tbe  partlea  toapply  for  a 
modlflcstlon  ot  tbe  rates.  Itlenulnatei  tbe  Uac»- 
tlon  and  leaves  nothing  to  be  done  except  toesifocae 

St.  i»ui>  Avn  If.  «S.B.  B.  00.  ti  SButftsm 


I&  Mattan  whioh  relate  to  tbe 
the  cause  are  Inddaitaot  (be  m 

notneooBBTllyapaJtof  Ibsucb ,, 

order,  made  after  tbe  decree,  relating  eiOy  to  tbe 
■gttlement  of  aooounta  in  aid  of  tbe  executioa  o( 

Idem.  SSS 

PRnthrop  Iron  On.  n.  Jfecka-,  sss 

U.  UponastlniilationexecaieduiidcrtbepTovia- 
iont  ot  sec  MI  B.  8„  Judgment  against  both  nrbicf- 
pel  and  sureties  may  be  reoovered  at  tbe  time  at 
rebdertnglbe  decree  In  tbe  original  causa. 

SxyarU  ITanlen,  "— 

U.  A  Judgmentof  nonsi^ 

rights  of  the  parties  and  n . 

nor  Is  of  any  wetght  aa  evUeooe  tt 
MtmhaOmLVelm.  O0.V.B1. 

A  Judgment  In  a  nmniliinMit  a 

validity  ot  certain  bonda,  b  oonclualve  In  a  subae- 
luentaotton  as  to  tbequesUons  decided,  on  tbe  par- 
ies and  tbeir  wivles. 

£oiili  a  Broim  IbmuMp,  8M 

IT.  Adecree  tsflnal  bywUeb  Utewboie  poipon 
ot  the  suit  has  been  aooom^lsbsd. 

trintArop  Iron  On.  vTVeeker,  «»a 

—.Itlswtttantbedtoeretlon  otaU.  8.0oiirt  tfi- 
Ung  in  Texaa,  it  a  p*"'"*"^  appears  in  open  court 
and  remita  apart  of  a  verdict  In  Us  favor,  to  make 
'^he  proper  reductloa  and  sdIv  Judgment  aoocrt- 

^   'Ala.  a<M  L.I1U.O0.V.  ffleIMb,  •!■ 

U.  Although  a  oourt  may  hare  Jnrladlallon  over 

tbe  parties  and  tbe  subieoMnatmr,yetlt  ttmsfeea 

decree  wbkih  is  not  within  the  powoB  grantod  to  It 

by  the  law  ol  Ha  organinticHi,  ita  deoree  Is  voU. 

H.  &  c  ITdllcer,  Ml 

10.  AdearaeonatdUtorraUBtDpcmanexeantn; 

contract  (or  pnbHa  landa,  loogrinoe  aetttodby  ttaH 

penons,  wUeb  baa  tbe  etteot  to  embarram  numea- 

I  people  who  bavehaditooppartnjiUr  to  beheaid, 

_Jto  tiethe  bands  Ota  Sfite  in  dsaUngwlthtta 

public  lands.  In  a  suit  to  whkih  it  is  not  a  paity.oill 

besetasjde,  where  the  tune  ot  tbe  perfoinnaooa  <rf 

(be  oontiarot  has  expired  tor  many  yeara. 

Wohh  0.  Prttton,  •*• 

JURIES, 

lAPPKAt-Aim  Bbbob,  Si,  ZBilD, 
AMfMAI,  AKD  BBBOB,  PKaOntS  OH,  L 

Con  HriTVTiOKAIi  Law,  S&. 
CRUONAt.  Law,  U,  U. 

JmKIIIEIITg,  Ul 

QtnsnoHB  or  Law  Aini  Pact,  pMslsk 
inten  a  cause  dependa  upon    the  eOsM  f^. 
10^  107.  lOS,  109  I.  it. 


Gehzral  Ikdbx. 


walgbt  of  tttaiDoaf,  It  ahould  neTei  be  vlthdra' 
rmm  ihB  iiii-i- iniieoB  the  MallmoDr  isolauohkoi 
ir  Uut  a  verdlot  In  oppoalllon  t« 


t.  When  Bti-tiJemeiitto  proved  I 

to  iMue,  so  Umt  there  It  no  quen _. . 

cbaiveaDdrefiml  to  oharve,  whtoh  have  the 


,  „ quenlon  for  the  Jutti  • 

, oharve,  whtoh  have  the  etfeot 

lodiBirthecoiuUenittoii  of  thoae  matters  from  the 


■«.  QutmAu,  100 

9.  Aoourteanaot.  Id  tnaotion  atlsw,  coTutotent- 
Ir  wUh  tbe  oooBtltuUoiislriKht  of  trial  by  Jury  sub- 
mit a  part  of  the  facia  to  ttia  jury  and  Itself  detor- 
•ntne  the  remainder,  without  a  waiver  by  (Ao  detead- 
•Dtaota  Tordlet  by  the  Jury. 

H<>4|le>v.Eiuli)n,  10* 

I.  Where  tbe  aiawenby  alury  to  tpocltio  ques* 

uoD*  of  fact  are  not  auOloleDt  tosiutaln  a  Judgmeat 

It  muit  be  roveraed,  although  the  court  granted 

"  '•  — ^a  tbeipecla]  Tenllct  and  faots  conceded  or 


lupuledi 
Idem, 


,— tIs  afund!inieD*«lguBtmiityoftho 

rights  and  uWilei'  -"  "■■ ** """ 

erery  rcasouablo  p. . 
■calust  its  walv«r. 


■Ibyluryls  a  f  undameD'al  guaianty  of  the 
ind  llncme«  ol  the  peopts ;  oooaequeDUy, 
■asouablo  prtsumptloil  ahould  be  Indulsed 


„-  JO  mattteinatloal  demonatrallon  of  the  ao- 

ourmcy  of  tbe  result  la  posalble. 

bu  Oa.  V.  Fm  BtUit,  if 

T.  The  Jury  may  be  controlled  In  their  determl- 
->8Hon  nf  a  queatloa  by  a  peremptory  Inatzuetkm, 
if  the  tettlmonr  Is  of  such  a  ooDoiuilTe  oharaoter  a* 
would  compel  the  court.  In  the  ezerclae  of  a  aound 
leral  dlacretioD,  to  set  aside  a  verdict  If  one  mm 
mturtied  In  oppositloD  to  suoh  testimony. 

IfojtJclalr  e.  Dana.  «M 

B.  An  Insiructlon.  requaMod  to  be  given  to  a  Jury, 
that  •the  only  legsl  test  ol  Insanltv  la  delusIon.''^can- 
oot  properly  be  given  as  anilo  of  Isir, 

Manhattan  Lift  Int.  Co.  v.  BnwpMon,         STS 

•b  Wben  the  evidence  given  at  tbe  trial,  irltb  nil 
tbe  InfeieocM  that  the  jury  could  lustlQably 
draw  trom  It,  is  Insufflclent  to  support  a  verdict  for 
(be  plaintiff,  BOthatsucb  a  verdlot.  It  returned,  mult 
' ■  — '■*-  " Tt  may  direct  a  verdict  for  tbe 

looa 


L  That  a  defendant,  who  Is  In  facta  mere  gar- 
Blaliee.lsaeltlienotttieiameState  aattaecomplaln- 
•ots,  does  not  deprive  the  United  States  of  JurMlo- 
tlon  where  the  real  defcodauta  In  IntereR  are  all 
ri tlicDS  of  another  Stale. 

Boeon  v.  itie«s,  SO 

C  Biceptlnspedalaasesihtaaourtcannotrevlew 
a  Judgment  or  decree  of  the  Circuit  or  Dlstrlot 
Omrt  on  the  ground  tbat  the  matter  Id  dispute 
artsoa  under  tbe  OoasUtatlon  or  laws  of  tbe  United 
etaua  uniM*  tbe  amount  ezoeeOs  KOOU. 

Adonu  V.  Onotniltn.  M 

a.  Dlsttnct  decrees  In  tbeaame  suit.  In  favor  ot  or 
ag«lDatdlstlnct  parties,  oannot  be  JouKd  to  give  tUi 

court  JurMlctl'—  •■ ■-■ — "■ -■ -— 

vecsy  eioeed  (I 


D  Baaon,  p&tcncB  o) 
ouai.  Law,  M 

ConPORATIOItB.  I,  8,  ]>. 
COOIrW-M  A  KTIAL,  1. 


oourtJurMlctloD,  by  toaldDg  tbe  amount  In 
iioeed  KOOai 

Sx%wts  Batt.  A  OMn  R.R.Co^  T8 

nrMcr*  lAian  .£  IVuK  Co.  V.  trotcmon,    US 

BcMetd  V.  Smltti,  IH 

BatHeyv.  FMrbanla,  »M 

4.  This  court  will  DottakeJurMlctlononacertlB' 

CBle  of  dlvMon  of  opinion,  where  tbe  points  oertlBed 

ara  of  tact  and  not  o(  law  or  where  tbe  whole  cause 

Is  oertUed  instead  ot  single  pMnls. 

ITsstA  V.  IT.  £.  UoH.  Oi.,  M 

B.  To  give  tbis  court  Jurisdlotlon  on  the  ground 

that  a  federal  question  Is  Involved,  aucb  question 

must  appear,  by  direct  and  eipreaBlaiement  or  by 

iMoMsry  intendment  fromthe  record,  to  hare  been 


V.  8.  Book  17.  TO  ^      1113 

K  DigtizedbyGOOgle 


QSKEKAl.  iBDEX. 


DiBllzKlX.OOgTC 


,Google 


not  ooDtroUed  bj-  Ihe  tav  of  ' 
Ing  deada  generally  to  be  est 


Qkhkbai.  Ihdkz. 
lo  Torrltorr  renuli^ 


d  wttb  two  wlt- 

1013 
■a  to  the  lonnat- 
f  real  property. 


0.  U.  P. 

lOTO 
IdlUtltlata  the  land  over 

a  orfor  any  purpoai 

'  laid  out  ai  a  I 


LAW  OF  PLACE. 


LEGISLATIVE  POWEB. 

6SB  OOMPBOMiea.  2, 

ConarmmnajLt,  Law,  fA,  M. 

COttrORATIORS.  8. 

tTnloaa  tbere  Is  provtslon  tberefor  In  the  Oonitltu- 
tlon  of  a  State,  an  Act  authorlilnB  a  dtr  aarportt- 
tlon  to  ralBO  nioney  by  IjuaUor  *"  *"  i— >«-»  •- 

manuFbeturerH,  to  TOld. 

Parkenbarg  t.  Broom, 

LIENB. 

Bam  UOBBAm  and  Warn.  1. 

1.  A  oontnuit  betweeo 

Railmad  Co.  that  certain  lalla  aiu]  other  matariale 
dull  bo  used  hi  tha  oonetrucUoD  of  a  railroad  in 

IlllDnl£aiidt)iatuDtll  fully  paid 

bave  a  lleo  theieon  and  oonitruc , 

tlietn.i»  itotawairerofastabitoiTllni  InfitTorof 


tor  the  ei 

,  .. of  the  party,  orthelndepe 

ourlty  of  a  third  pereon,  fall  log  due  at  a  day  beyond 
tbe  period  vlthin  which  a  lien  muat  be  a«etted,  it 
DO  waiver  of  the  lien,  when  the  note  of  Mourlty  baa 
Itot  been  glyen. 

Idem.  lOSl 


Bru.  or  Rariaw,  S. 

ConanTDTioiiAi.  LAw.tf. 

Haziiib.3. 

TAxn  AKD  Tax  Baijh,  1, 1 

tatloiu , 

--, ai  the  truat  la  exeoui 

medbyolear  and tinequlvool  MtiOrwoK 

bcoughtiotheaotlMorkiiowlodseotthepariieei 
'iteroit  or  until  tbere  baa  been  an  adTone  hoKUni 
Baamv.  Rli«K,  e- 

&  Where,  In  1S08  or  1861.  a  party  In  Tezaa  n- 
^ — . i- . 1 «. —  ,—  oo,B„  In  vireliila, 


•ad  kept  tbcma.up  to 


8.  An  extoUng  right  o(  aotlon  oannot  ba  taken 
away  by  shortenlns  the  period  of  limitation  to  a 
Ume  wnlob  haa  already  run. 

Cftapmono.  Oountvof  DouolM  >TB 

L  dBlmant^  InabUtty,  by  reason  of  hii  oonnec- 

'~  ~"ii  the  rebellion,  to  oomply  with  Hm  terms 

1  In  order  to  bting  a  suit  agalnat  tlu  United 

n  the  Oourt  of  Clalmi,  until  the  Amnesty 

uthMiof  ins,Is  not  a  disability  whkAi  pre- 


ttonwllhtii 


Kfuim-e.  U.S., 
L  WIUM  a  petition  b 
1120 


the  fiourt  of  a 


that  the  claim  Is  teired  by  at 

S.  A  sl&te  of  Umltal 

debt,  giminded  upon  ani . „ 

be  oommenoed  within  four  yvan**  do«e  not  anily  *B 
BoltBtortheforeoIoanreotaniorteage  and  sale  ol 
themortcBoedpn^kvtri  Mofa  siUMsr*  notactkiBS 
of  debt  grounded  upon  a  oontnct  InwitUns. 

T.  If  the  debt  secured  by  the  mortgage  b  baned 
by  tbe  Statute  of  Llmlb^ons, then,  acDordloa  to  tha 
law  In  Texas,  the  forecloaure  suit  k  baned,  bat  not 
oUierwlBe,  for  the  mortgaKels  amentncMent  to  tha 

8.  InUte'LegUaaonot  CongiessoalbesubtleMof 
limitations  the  words  "oanuneqced"  and  "  bcought " 
mean  the  nme  Uilng,and  are  oaed  tntendwiigcatily. 
Oobtenbaraerifurphvi  ^Mi 

t.  TbeezempBonsbomUteopenUonof  atatotaa 
of  limitation  to  Infanta  and  married  womcD  leat 
upon  express  language  Id  those  statutes,  glTJiix 
tliem  Ume  after  makinty,  or  after  cesaatloo  of  dot- 
ertuie,  to  assert  ttadr  tlghla. 

tanee  v.  ranee,  M« 

IOl  In  tbe  absenoe  of  a  contrary  statutorr  rule,  a 

defendant  who  dEatrea  to  avail  hlmaelf  of  a  ■lBtu,e 

"'  "— '^■' Ldefenae.  must  raiee  the  qaertnn 

or  no  tlie  Brial  or  beftns  ]adg- 


Retterv.  tTood,  9M 

11.  Where  tbe  deolaratlon  shows  that  the  oialB  la 
baned  by  the  Statute  of  LlmltaUoia,  Int  UhI  te- 
(ense  was  not  taken  In  tbe  oourt  below,  this  oonrt 
on  reversal  will  not  remand  the  caae  to  alknr  tftat 
defense  to  beset  up. 

lOem,  M« 

12.  The  limitation  laws  of  the  State  In  whioh  tlie 
cause  of  action  arose,  or  In  which  ite  auK  wm 
brougbtidanotap^taanaotion  to  reoover  du- 
des ffl^aUy  esMrted. 

•ImMmcMiirp^  >•> 

U.  AspeoUtlitdlDCDt  tbe  oonrt  tor  dr 

on  aplea  ot^e  Statute  of  UmitatloiM  Is  a , 

although  tt  does  not  find  tbe  contract  by  whlob  the 
sultwBBbrouffbt.Qar  fli  tbedste  when  Om  a 
aotlon  aoerued. 

maaiv.Mim.aimn., 
U.  Where,  upon  tbe  trtal  of  a  suit,  ite 
found  tliat  Ihe  plalntlfl  did  not  have  Uie  k« 
to  the  claim  sued  on  when  the  action  wh 
mencfld,  the  aotlon  was  not  debated  for  an, 
ter  of  form,  to  as  to  bring  It  wtthin  a  i  ~ 
Ing  a  new  aotlon  for  tbe  same  cauae. 

rdon,  •>• 

Ul  Where  the  want  of  Jurladlotlon  In  a  oourt  k  ao 
dear  that  tbe  brtogiog  of  a  salt  tbemtn  would  aiinw 
HTOaa  negligence  and  mdlffereooe,  It  might  di 
theparty  cFfthe  benefit  of  a  ata&ite,  glviag 
tlonattltaetorsulnjcafteTaludga — •  — "S 
not  oonolude  tbe  right  otaotun. 
SiHin  e.  iro/Teol, 


rJsa" 


S»  AFFkAI.  AXD  Bbhor.  GO,  SL 

ExaouTOBB  AXD  ADHmaraASoas.  ft. 

JtniaMBITTH,  IS. 

JuBiBDiCTion,  la. 
L  This  court  has  autborfty  to  k 
mondoniui,  but  exoeptln  r-~-  '~ 

dom  and   other  public  ni . 

those  Id  wblcb  a  Hate  is  a  party,  it  can  only  be  dooa 
for  a  review  of  the  JudlolB]  decwion  of  aooM)  tnftri- 

Ez  Porte  Buna  Hong.  Oil 

1.  A  writ  of  mandamu  cannot  lesoe  to  rwvlew  a 
Bnalludgmentsubjeot  to  review  here  OD  a  wilt  at 
error.  JHandamus  cannot  be  UMd  to  pwtona  tha 
offlce  of  a  writ  of  error. 

fi  Porte  Bolt.  10LB.iL  Go.,  SU 

HARITIME  LAW. 


Sam  Am  m 
iitAi^HTP.n  WOMEK. 

SBC  HoBBurn  Am  Wira.  jiamlm. 
IHASTEB  ASn  SEBVAVT. 

Sbb  Naouaanoa.  pawfen. 
1.  A  brakeman,  working  a  awlMdi  tor  his  trala  aa 
onetiBak  lnarallroadyarfl,laaf<dlow.amaBtwki 

los,  10!,  los,  im  n.  s. 


Oeherai.  Ixdxx. 


In  of  the  Mme  corpo- ' 


nukiD  upon  an  MUMcnttoaokiUUl cannot  malDtaln 
KD  acUoa  ■gmlnit  tbe  cwrpormtlon  tor  Uie  nesU- 

CDce  of  the  enKlnemui  In  driving  hit  engine  too 
itandnotvfrli      " 

It  pTovtns  nwl 
oyliut  an  unfit 
Raiutaa  r.  1 


tllgtatee  of  tbe  ooTi>ontlon  In  ei 


I.R.  0>.,  l«»s 

2.  A  statute  which  pravidei  that  a  bell  or  whtaUe 
■lull  be ruDROTMundedBijcty  rode ti-omanv  hl«b- 
iray  traaalng.ana  until  the  burhwar  la  reacbedjuid 
that "  the  corporation  owning  tbe  lailroad  (ball  be 
liable  to  anr  perenn  Injured  tor  all  damniKW  tua- 


t-Tlie  BoTar^KQ  la  not  liable  to  be  aned  In  wv  !>>- 
dlelal  tribunal  without  oonaeaL 

U.a.v.lM.  Ill 

i,  JftiUwn  Ummt  ectirHt  rtgL 

Fink  V.  (yirea,  IM 

4  roltnlinmjUMHrla. 

FUrpalTiekv.nanaomt,  111 

I,  (loBeat  ttnptor. 

WotNten-lTart  Co. «.  IT.  S,  MO 

MINEB. 


, [)o^ur 

claim  la  not  tooh  Ml  expeadlture  Upon  them  as  will 

•uKain  the  Glalm  under  the  Act  ofWi, ' 

In  tbe  B.  8. 

JadaoK  ».  Raby. 
1  InaaiilttodetermlaeooDfltotinsmlnlnacli 
to  pnbUektndi  under  tea  U2SU.B.71"  —  ■— ' 
no  wot*  done  on  the  premi 


.  tflheie  baa  been 

_     a  premlaee  by  either  claimant. 

platntllf  or  defendant,  tbe  llndlna:  ibould  properi; 
be  anlnat  both* 

Jdna,  MO 

&  In  an  notion' 


uMon bribe  patentee  ol  a  placer  claim 
IKMeaton  at^  rein  or  lode  wtthln  Kb 
>,  an  anaweraDeglng  that  the  vein  or  lode 


appljlns  for  the  paioit^  and  m 

hfa  BppUcaUon,  w«u  pleada  the , 

•eetlon  SfB,  K  8.,  preohidca  blm  from  bavliia  any 


iota 
MOBTOAO£S. 

Sn  ArpKAi.  AMD  Bbkob,  L  14.  n.  ST,  St,  It,  so,  G1. 
BiLU.  Nam  AXD  Chboks.  L 
ConwrrrvnoJia.  Law,  tf, «, 

OOHIRAOM.  lA 

HmBAVD  iifs  Warn.  L 
lHTi>»r.l.B. 
JDVomma,  1, 
Jomm>toiioR,  ta,  U, 
Lout  ATioita.  t.  T. 

PmiHCIF-AL  AMD  BOBMTt,  1, 

RailkoadS,!,!, 

WlUAt, 

letenna  of  a  iBllioad 


3t  paytneDtof  Intereet  on  any  of  tbe  Iranda, 

the  tmateea-or  on  their tallura  todoao.  any  bond- 
ttoidermaylUea  bOI  to  foreclcaei  but  utHtm  the 
mortnceezpraaly  rtlpulatea  that  the  whole  delit 
(hall  be  dne  In  luch  a  contlngeney ,  the  decree  must 
be  nW(.  and  on  paynMat  of  tliesum  then  due  no  fur- 
ther prooeedlnfa  can  be  bad  until  another  default. 
CMnHUxMd  r.  J{. «.  00.  c  niwllcJc,  4T 

I:  AclaDaelnamoit«ngelbatthetni^eea"np<in 
tbe  wTltlaa  reqneat  of  the  bolder*  of  a  majority  of 
tbeaald  booda  then  outBtandlnB  shall  proceed  and 
aollect,  eto-"  clrea  the  traateta  no  power  to  act 
vHboataudb  wrtttaa  leqtMat. 

Idem.  " 

*.  Tbe  ilcU  to  radeen  li  a  tBTosli 
will  not  be  takaaawky  ezG«pt  upon  I 
anaa  with  the  itapaneoMBary  todan 


^^oom* 


A  A  decree  nW  tn  forcflneure  nraat  Dnd  thi 
mnunt  due.  for  DOD-paynicnt  ot  which,  accoidlni 
.]  the  leriDs  of  the  liecree.  the  property  muac  b« 
■old;  and  a  subetanUal  error  In  thla  will  Tttlat* 
"Ubaeniient  prooeedlnin. 

Idem.  A1 

S.  Where,  by  tbe  term*  of  the  mortcage,  the  entire 

delitdoea  not  become  abeoluulF  due  on  Uiedelault 

pay  Intereet,  except  at  tbe  electloo  of  tbe  Crust- 

...j„. • — -•-^tlfl6ll  by  Uiem  to  the  mort- 


8.  The  rijcht  of  the  morteaitee  In  aacb  caae  to  re- 
eem.  and  thus  prevent  the  sale.  Is  pi«eerved.  on 
ayment.  not  of  the  unmatured  principal  sum  of 
Jie  debt,  but  merely  of  the  Intereet  then  actually 
due  and  In  arrous. 

IJcm,  41 

..  _a  a  suit  to  torectoae  a  second  uorteage  upon 
a  lallroed,  a  oourt  has  powerto  order  the  reoeTTer 
before  paylnir  the  fint  morti 


torectoae  a 

irt  has  powi 

payln)t  the  fint  mortsage  to  pa*  certain 

claims,  payment  of  which  fa  lodlspeoiable  to  tbe 
business  of  the  road,  InctudluD  claims  for  materials, 
reip«]i«,and  ticket  and  freight  balaocee.  some  o( 


Tea  mote  than  ninety  dayi  before  the 

ecetrert  appointment. 

WfltniUnKr  c.  L-  0an<port  R.  R.  On.,        Hf 

S.  On  a  suit  for  lorcc.oeiire  of  a  second  mortgage 
.n  a  railroad  where  a  reoeirer  it  ashed,  tbe  Oiat 
mortgagee  la  a  proper  party  and  in  suob  aae  the 
Tt»  in  tbe  bands  of  the  court,  end  aubject  to  sale.  1* 
theentlre  mortgaged  property,  and  not  merely  tbe 
equHfof  redemption. 

jTdem,  117 

V.^nm  right  of  a  second  mortgagee  to  all  tbe  In- 
come of  a  recelTerehlp  created  under  a  bill  In  f  ore- 
cloenre.  Bled  by  him,  is  llmlled  to  oaseain  whlob  tba 
Dm  mortgagee  It  nota  partf. 


fondant  may  be  given  tor  any  deflolency  after  ai 
plication  of  the  proceedt  of  the  sale  of  tbe  landa. 
Dod(W  V.  fVcahnan't  Sav,  d  TnitC  OOn  SOv 
One  wbo  lends  money  In  good  faUb  on  the  se- 
curity of  a  trust-deed  of  unde  shown  to  him  to  l>e 
unincumbered  on  the  records,  has  the  legal  title 
... .  to  priority  of  payment  asagalnst  the 
proniisory  note  secured  by  a  prevl- 

of  mid  land  which  had  been  released 

by  tbe  truaieee,  although  Id  violation  ot  their  trust. 


mortgaged  property  (n 
>f  the  l^eral  CouriA  ai 


rnnn.  JtfM.  Life  inc.  Cn.  v.  CialtrntM, 

IS.  While  the  local  law,givtDg  the  risht  Of  r« 

.  _  . —  .1 —  .^  Judgment  i 


_  or.uiea  lo  ji 
roperty  obllgBtorT 
iit«r  may  pre — 
ID  from  sales  uj 


lA  llteTulelnlheU.S.DrcultCourtforthe  Nor- 
District  of  lllinota.  reiiulring  a  Judgment 
—'——' loney  to  the  clerk 


le  oflcer  holding  the  ez- 
«4B 


creditor  _ ,_,  — 

of  that  oourt  and  c 

ecuUon.  sustained. 

Idoa, 

U.  A  law  changing  the  rate  ot  mieresi  on  oiae  at 
mortgage  sale  appllea  to  all  Bales  made  thereafter: 
butt&epUTchaaer  Is  entitled  U)  the  rate  preacriberf 
by  law  when  be  purobaaed. 

Idem,  SM 

It.  Tbe  rxMlng  lawt  with  reference  to  which  tbe 
mortgagor  and  mortgagee  murt  beaasumedtobave 
oontraned,  are  those  only  which  In  their  direct  or 
neccmary  legal  operatJon  controlled  or  affected  tbe 
obligation  of  Ibdr  oontract. 


Bto  take  land  subject  ta 
not  an  agreement  to  Ifr 
miheandpay  off  tbe  Incumbrenoe.  The  grantee, 
illbout  words  In  the  grant  Importing  In  Kome  fornt 
1  tbe  payment  of  the  mortgage.  do«a 


lie  payment  of  Interest  on  a  mortgage  by  a 
»  of  the  equity  of  redemption,  la  not  Inoon- 
twlth  hia  claim  that  be  did  not  Hvime  the 


DigtizedbyGOOgle 


Gebeiul  Iitdss. 


other  uaeoiuity  to  tnttamolfv 
routl  tbe  jiroporttoD  unimeiL  i 
ourii'ea  for  ibe  pajtmenc  of 


hnmpton 


to.  Where  mortsaKsa  are  rlTC 
lo  ilie  other  to  ludenmlt]'  (or  ■ 
Inaooeor  tbam  haa  beeDOOmi 


tmm  anj  dalm  be- 


Tl» 


rmDMneat  otthaawlt^  u  would  Mpport  en  m 
■CaiMt  It  for  tha  fi^urr. 

BanOaa  v.  Baft.  ^  (X  fi.  B.  dm  1 

HOTEB.  (EdltorUl.)  DTDEZ  TO. 


mbj  oo-mueOM  each 

.,  -  jr  ui  overpayment  un- 

-- „_„jnoonipeUe(ltopayana  haa 

rid.  an  exoeiia  beyond  hla  agreed  abai^  of 
there  la  no  bnaoh  of  theoondttloDsof  the 
mort(»8«,  HDd  cooaequeDtir  do  rlsbt  to  a  toreoloa- 
ure  aodsale  of  the  mon^ased  premlaea. 


«10 


If.  O.  Nal.  lianMno  Attn.  v. 
S,  A  puTohaaer  of  piemtoea  at  ■  uivrwiKc  luio- 
cloauresa]ecaiuiot.byBKreemeiit,  keep  alive  and  In 
(oroe  Buuh  mur^mre  after  It  hag  been  torecloaed,  aa 
ncurlty  for  the  punbaae  money  1  suah  agreement  la 

SI.  tly  l^  I«wt  of  Michigan  a  stlpalatlon  In  a 
niiirt«iige  to  per  an  attorney's  or  toUcitor'i  fee  Of  a 
llxed  sum  i»  uuawtui  and  void  and  cannot  be  en- 
lorood,  either  under  the  itAtuUa  of  the  State  or  In 
eniiity.  The  rate  appUee  to  Federal  Oourta  held 
within  ttie  State. 

Iteiuiu  V.  ZWnMfuI. 

nUNICIPAI.  BONDS. 

Skk  ISOrdS,  i>iu*lm. 

KUNICIPAL  COBPORATZOHS. 

^XK  CORPORATIOHS,  Bi  11-13,  IIL 

NATIONAL  BANKS. 

EiK  Hanks,  paeflm. 

NAVIGABLE  WATERS. 


nDdlsoloMdprli)olpal,i)otbotiBdbrnotaorM 
agent  signed  or  drawn  in  agents  own  nama. 
Craain  v.Lot>ta, 

When  may  be  brought  and  (or  what. 

SfMlIonti.  VanSlatek, 
BlULS,  HooB  Aim  Chxcxb. 
Dndlaoloaad  principal  la  not  boond  by  aotaoi 
of  agent  alined  or  drawn  to  agenfi  own  nama 
Oragiav.  ZiOixII. 


10S8 


roRive 


icjm,  mlhougb 


*  of  Illlnole  are  naviga- 


tbougb  the  DOBllgenoe  of  a  fellbi 
contributory. 

Qraad  Tnmk  R.  Co.  v.  Cvrnmlngi, 
£.  A  nUlroad  oomiiany  la  lloble^to 

ph^^Ui  locapa^  wai^ 


WttbaA  R.B.Ct>.v.  MtOmUtt, 


tomakeaOblUalon  with 


llgenoe  for  a  paasen- 

__. -..  .je  sill  of  an  open  win. 

Sow,  when  by  aooUUon  hla  arm  to  Jarred  outside  of 
the  car  and  broken. 

Mem,  nB 

S.  Asrauadawltoh.ofBfORntnoommoDuae.wu 
slacedlnanUlniad)^tfd,>DdaonldbeHfelyandef- 
lectlvely  worked  by  atandlnglD  the  middle  opposite 
the  look,  uatDgreaaoDaideeatv.  I^Mbrakemanof  a 
Inln  on  one  of  the  tiacki,  while  workliuat  the 
■witch,  standing  at  tlie  eod  of  the  handl&  was 
•imok  by  an  engine  on  the  other  track.  Held,  that 
there  waa  no  •nob  proof  of  fault  on  the  part  of  tlie 
railroad  oorpontlon.  In  the  ooniUuatlon  andar. 

use 


ClvU  Tigbta;  atated  edalonB;  nnovalaCei 
There  denied. 

ava  RlthUOua, 

OOItPOBATIOIfB. 
atfienshlp  of,  wtth  n 


Frererredaioot 


t'lMME^Ig^Ol 


LMilttana  v,  JTaior,  tU.,  «f  If.O., 

The  oath  must  belawtnllTaamliiMerad  b 
potent  authority  to  oonviot  of  perlurr. 

U.S. v.  OurUi, 
Obieotlona  to  grand  h 

U.  S.  V.  <Me. 

In  caeca  of  captnrK  on  K 

Hit  Nuatra  StSora  U 

Uessuie  of.  for  nnlaaaee. 

BaiLAP.a.B.Oo,v.F\ 


Hladacrlptlona  inj  when  ttavolda  th 


requutetoc  whatn 


Sun.  Vut.  Ini;  Od.  v.  Oeaonlha.  Oa., 

jDKISmOTIOK. 

Otlienahlp  of  corpontlona  wWi  raferem 
rtodioUon  of  oourta  ov«r  tliein. 
SUanuhlp  Co.  n.  nvnun, 

OblccUooa  to  grand  juron:  wbaa  and : 

U'.8.«.a<de. 

Record  of  deed;  Ita  effect  ta  nottae;  m 


b  due  onhllme  toptir  any  cart. 

Ohds.  A  r.  iLB.  Cb.  B.  IbadM, 

A«umptlon  of,  bypurduter  of  pfwalMC  i 

106.  107, 108, 199  r 


air«ot  ot;  ooavaraoM  MMMtto  mort- 


tDr  OM«fUl- 


ca.v.F||YltBapCChura^  ?S» 
BMHoru.  or  CiADna. 

AotloiMafaliutOflcen;  noliaii  M8,  B.  B. 

DoDli  D.  SmiU  Odr. 

jTir  ^---   

whw 

OMI  Wshtf  Com*. 

NUISANOfi. 

Sn^DAJUOM,  1. 

nM  wMob  umoTB  wid  dbturba 
MMlOQ  of  bM  property,  reDderlns  Ite 
T  oooupatlOD,  phriloiuJr  unoomiort- 
For  luoh  nutnnoea  a  oourt  of  l>w 
— " -t  ot  equl^  will  re- 
us. B.  Od.  V.  FVIA  Bapt. 

mieTlffhlotKnllsloaaMnrantlOD to  reoovc 
for  k  DDiMiioA,  sod  tlia  llabllll7  of  a  oorporattoo  t 
■wpondlnduiuwafor  Mudngniah  DiilaBnoe,u 
not  uTeoted  br  taelr  oonrorate  oharacter,  bat  u 
the  MUM  u  tboae  ot  Indlndiuli  f  ot  k  stmll«r  mroiu 

>rlylle«i  hf  *h 

, coanulrosd  ooE.- 

na  Ha  Inuta  Into  a  dtj  does  uot  can? 
lunltr  trom  damana  tor  prlrata  nuf- 
wnoea  reniKliw  dtnotlr  from  lb»  exerdn  of  tIio« 
povan  and  pmUeco. 

^  ttiaanaclloQableaal«UK«tobiiUdone*BCBlm- 
oor  10  low  at  to  eauae  tba  smoke  to  aal«r  bii  aelch- 
tor^hoiuB. 

Mem,  ^S9 

OFFIOSBB. 

B^  Bono,  I. 

OotuiamaotiAh  Law,  1 
Bqvitt,  U,IB. 
WrmmntM. «. _•,  11. 
lamaaBT,  1,  S,  8, 
iHTKRKiu.  BzriimTH,  1. 
JpDaKuns,  2, 
Patnknt,  L 

BmoTAi.  (w  (UtrsM.  ID.  a. 
L  If  apabtlaolllotiTaeaillttoallowtlMmoiwrot 
the  Oovernment  to  b«  MM  Into  tlie  handa  oThla 
•natorniTvaDt.durli]clilaabaenoefKimtila  olllce, 
Ula  a  nod  pariDMit  to  Dim.  and  tbe  liak  la  wlUi  him 
and  hit  (untlM  and  not  with  tba  BOTenimeiit. 

Potter  V.  (T.  &,  SSO 

1.  Where  a  teoelvar  of  pubUe  raoner*  ofaaned 
UmMlf  wltb  money  paid  br  pitompton  for  nuGlto 
tands,  the  mretlea  oo  hi*  oflolal  boQd  oanooc  In  an 
aoUoii  tfaereoD,  Mt  UP  IneffularttiM  la  the  prooead- 
lon  and  olalm  that  the  parmenta  were  unautbor- 
4BBd  and  that  Iher  are  not  Oabtottcsefor. 

Htm,  aao 

>.  neAMof  17W,aUowl 


Ifood  V.  U.  &, 
S.  An  Aotllzliw  the  aalafr  of 
hat  tl  iBall — "-- — - — 


dmaddorioa  hia  tent 
appn>pilat£w  a  lea 

1  reooTerj  darlne^he 

appropriation  Aot  ottheniat- 


e  Milan  prereota  a  rebonrj  darlne^he 
sd  br  Ifie  appropriation  Aotot  the  KT«a  t- 
id  tar  tte  f otmer  Ant.  ThaeariterAot  to 
br  iba  appropriation  Act  for  the  time  It 


u.  &  ••  rvm. 

O.S.V,  Jf KeMt, 


the  olBoer  la  HaNa  for  tiw  wTaoAfn]  telnae  ot  prop- 
er^ not  ■ubjeotto  the  Writ. 

>taalmMV.Dtnimore.  Bl* 

T.  liiePnBldaathaalhepowertoaupenedeorre- 
more  an  olSoerot  tbearmrbr  appolntlivanotbei 
tahliplaoe.b7aDdwlththeadvloe  aad  oonsentof 
Che  Senate. 

tayetv.U.B^  BM 

8.  Suoh  power  waa  not  withdrawa  br  the  prov>»- 
lon  In  MO.  E,  of  the  Act  of  1S8S,  1(  Stat,  at  L..  &  now 
unbodied  In  aeo.  UBS,  B.  &,  that "  no  offloer  In  the 
mUltarr  or  naval  aarvloe  iMll,  In  Ume  ot  pMoe.  be 
dJamiaedfrom  aenioe,  except  upon  and  fr  "<»•<•- 

anoo  of  Che  aenteooe  of  a ' "-'  *- 

teot,or  la  oommuCaHon  U 

•.  Wheo  a  Seoretarr  ol ,, 

quired  to  rire  Intormadon  on  any  aubject.  he  maj 
act  throuBfaoaoei*  under  htan. 

M&rv.  Mayor  i^lTaB  Torn,  *71 

ia  Where  the  CoiMUtudDn  or  laws  ot  a  State  do 
not  require  a  townablp  treaaniertobearealdentot 
the  towoahlp,  the  removal  ot  a  treaaurer  from  a 
townehlpdoeaiiotatttaeU  vacate  his  omoe  toaato 
InTBlldale  the  aarvloe  ot  a  tuaunoaa  upon  him  as 
■acb  oScer. 

Salamanca  nwtuhip  s.  WUim,  loss 

PARTIES. 

u  Appiu,  and  Bbkob,  B,  U. 

Appkai.  ^nxi  Ebboo,  PsAcnci  ow.  L 

COBFOKATIONS,  I.  B. 

JcBisoionoii,  1,  m 
..AoovenantreolUogtliat  It  b  made  between  a 
certain  par^  ot  one  port  and  "8.,  and  auob  other 
partlre  asks  mar  BModaie  with  blm  under  tbe  Dame 
of  B.&  Oa.,"aiidrepeatedlrmentlDDlnB'*8.  ft  Oo. 
partlea  ot  the  aeoond  part,'' alffned  "STS  Co.."  auBl. 
ilentlr  ahowa  that  all  the  Misona  aaaodated  with  B. 
tt  the  time  ot  ainilns  the  aireement  were  to  be 
lolnedaspartkaotlhe  eeoond  part,  and  ther  may 


Sei/mmtr  v.  traUra  R.  R.  Co.,  lon 

t.  The  general  owner  of  pn>p«ntr  and  a  aherlff 
'ho  had  It  In  pnaswalon  br  attaohnient,  may  be 
lined  aa  plalntula  In  an  aotion  of  ooDvendon. 

GteMa  o.  Kirby  CarptiUer  Co.,  IB  T 

8.  In  a  ault  for  an  bcooudUds  at  proflta  tram  • 
patented  Inventlun,  and  for  anlnjuDDtian  acBlaat 
rurtber  use,  the  oorporaCloD  Itaelf  la  the  proper 
party,  and  not  (he  corporatois. 

AbiMctd.  ClHKniti,  asi 

4.  An  amlffDee  In  bankmptoy  may  be  beard,  aa 
well  aa  the  bankrupt.  In  a  oaae  where  the  bankrupt 
I*  allowed  to  bring  error  on  a  matter  aSeutlas  the 
~' — la  provable  before  the  aaalcaee. 

am  e.  Bardtng.  4B3 


PARTITION, 

jDVOIfWRS,  1,  Bk 

ehainerydaeaitot,Ilke 

titietoanyo<tbepr^*er(r,a~ ' 
^Oayi'Parpori, 


Imn&uioa,  LttB,  1, .. 

Bbhotai.  of  CAvem,  U. 

1.  Dpon  the  daatb  of  a  partner,  uolew  a  partnar> 

"^  creditor  or  the  penonal  repreaentaUrea  ot  tbe 

seed  oommenoe  preoeedlngi  to  UqnldaM  tbe 


ncepttfrlek'v.jpianapan,  'xi 

:t  la  Dot  a  fraud  upon  partnenhte  otedlCoiata 

r  tn  the  paymeoC  ot  Individual  dAita,  cooda  be. 

otbe  anrrlTlni:  partner,  whloh  oevaa  be. 

the  pattneiafalp,  merely  beeante  they  tad 

itod  with  the  atook  formerly  beloDvnic  to 


MeOt 
PATERT8  FOR  JtAXBB. 


1111 

lyCoogle 


QBKKlUlt  InDKX. 


KMyUT.U&.tWT.S. 


Uemkbal  Index. 


SEMOVAI.  or  CAUSES. 

Ham  CKUosAt.  Law,  L 

I.  An  mUta  autt)  wllii  b  dtlMn  br  tmotber  oltlien 
ot  the  aaiiie  State,  caanot  have  tlie  >nlt  ranoi-ed 
(ok  C. B. CourtMto himielt, although ttascontro- 
vonr  to  aepBrable. 
K(iw  1.  Ci>riMU. 


t.  Theii 

removals  f _. 

pealed  lubdlvHloiia  1  and  i  ol  mc 


lurla,  Imi 


ImplMlr  r»- 


3.  If  tfae  DlUienablp  oC  tlie  parti 

— ty  bo abown  afflnnatliel;  by  tti 

beaet  out  Inthepecltioutorre 


rem/  bo  abowii  afflrmatlverj 
Dotbeaet  out  Inthepecltior- ' 
from  a  nate  court  to  the  U. 


Id  a  proper  CMe, — , 

Oouft  Bttaobaa.  and  that  of  the  Blate  Ooiut  abto- 
liitrlr  nrmra  anil  oannoC  be  raatoredbj  mere  failure 
to  Ue  ■  tnuiBOrtpt  of  tb«  reoord  In  the  Circuit  Court 
vltbtn  (he  tuna  ipecUled ;  Dor,  when  the  State 
Court  ha*  ruled  acalnat  hi*  rUtht  of  removal,  by  the 
parUea  appeuins  and  oooteRiDs  the  caae  before 
that  court  or  before  a  referee  appointed  by  it  vltta 
hit  oonaent,  or  In  any  mode  recoinlied  by  tbe  taw« 
of  the  State. 

Mem,  B1 

S.  A  parfy  who  hai  perfected  hb  rig-ht  to  the  re- 
morel  of  hlB  caae  to  the  Circuit  Oour^  doea  not 
waive  It  when  denied  ^  the  rullDs  of  the  Stale 
Court,  t^  appearlnc  and  oonteaUnv  the  action  then 
In  any  mode  reoogolaed  bj  the  lawa  of  the  Stale. 

«.  To  entitle  apar^to  a  remoral  under  lhoMO> 
ondclauee  of  tec  t.  Act  of  18711.  there  miuteilat  in 
theeultaMpaimteand  dtoOnctokUie  of  action,  on 
which  a  eepaiate  and  dlatlnct  suit  misfat  properly 
have  beramvualit  and  eomvlete  relic}  altar'-'  ~ 
to  auoh  oanae  of  action,  wtth  all  I ' 
aide  of  lliatoontroTer«jr,oltliane€ 
from  thoeeon  tbe  other. 
Fraaerv.  Jamlton, 
1.  The  probate  of  a  will  It  a  alncle  I 
prooeedlnt  and  cannot  be  divided 
eontrnveiilet  for  Ibe  purpote  of  oL 
moval  tromsSlateOouit  toa  CIreult 

Idem,  x«  I 

8.  AfterlhedeoWaoof  the  Court  of  Appeakof 
""-^  -■—  *"— the ttatuteof  that  State exdudltig 
ra  petit  Jury  oltlania  of  African  de- 
•t  their  laoe  or  color,  waa  unoonatl- 


, the  trial,  hla  remedy'.  _ 

ttarouchtherertooiy  power  of  the  blgbeit  court  of 
tbe  State  and  ultimately  through  tbS  of  tbli  ooiirt. 
BiHhV.  Ktntvckv.  9B4 

•.  A  railroad  company  Incorporated  In  a  State  In 
whoaa  courtt  It  it  nied  or  a  dtltan  thereof,  cannot 
obtain  a  removal  Into  tbe  V.  a.  CIrault  Coutl  al- 
thouirfa  It  waa  prevlauily  Inoorporated  In  another 

JfonpMi  A  CAB.  Co.  clIoIxMia,  Sia 

M.  A  deputy  piwwal.  and  penonalawfulteaBtot- 
Inc  Uakwhaa  eiMPised  ofllolally  In  lawful  aitempta 
toeaforaeareranuelaw  byaireatlnrtboaecluUTed 
with  Ha  Tlolatioit,  aro  aetinc  under  the  authority  of 
tbe  law.  and  are  entitled  to  removal  of  the  proteou- 
Uon  under  tec  NO.  R.  B.,  ftom  aState  Court  to  a  Fed- 
eral Court. 

AkXi  R  &  CoroNna,  S14 

II.  After  d>ie  removal  of  a  prcaecutlon  Crom  a 

State  Court  to  ■  Federal  Court  under  aec.  IMS.  IL  S.. 

any  further  prooeedlDf  In  the  State  Court  to  coram 

nonjudlc*,  and  void. 


lilem. 


ST4 


U.  An  application  for  the  resu 

the  Circuit  Court,  to  tecure  the  benefit  of  the  tepa- 
rable  controveny  provtolon  In  tbe  Act  of  int.  must 
be  DMde  M  or  before  the  flnt  term  at  which  the 
«iMe  could  be  triad. 

JVlNTt «.  Apann.  li»a 

L  tiBderlka  local  prahidioeAet  there  can  be  no 

•oval  from  a  State  Court  to  tbe  Circuit  Court, 

—  lIltheDeaPHr)-  nartleaon  one  aide  arecitl- 

Kua  ui  dlC««Dt  Statea  from  tboae  on  the  other. 

/Jon,  SU 

It.  Tbe  praaumptlon  to  that  tbe  Hate  oourta  will 

do  what  the  ConatltutloD  and  lawa  of  tbe  UoHcd 

State*  require,  and  lemovala  cannot  be  atfeoted  te 

the  U.  sTOourt*  benanae  o(  tear  that  tbiv  wiU  not. 

C.*J,B.R.Va.  a.W1oaHu  rtTTvOm..       CM 


Althooch  « , 

ant  in  Iniereat,  yet  If  full  and  cocnpleto  re 
-      ■__.,... ■  to  the  *!«le  cauei 


cannot  be  afforded  In  le^ectte _ 

action  without  tbe  preeeooe  ot  all  tbe  partJeato 
~ult,  ICeannot  be  tevetedand  removeobyblmr,uH> 
State  Court  to  the  Circuit  Oourt 

Wincliat«rv.  Xoud.  617 

n.  Id  a  lult  to  oloee  up  a  porliienblp,  where  It* 
ztotenoe  la  denied,  and  tbe  tttle  otall  oependa  on 
defeating  the  claim  of  one  to  be  a  partner,  where 


Bute  on  both  al 


IT.  A  tultte  oloee  up  thealtairaof  an  alleged  parl- 
nerahlp,  where  the  miiln  dispute  to  about  tbe  ox. 
totence  ot  a  partnotsbip,  and  there  to  no  oontro- 
vei«y  wbioh  ean  be  tniarated  from  that,  and  fully 
determined  by  Itaelt.  to  sot  teretable  to  It  oan  be 


n  tbe  removal  of  a 


W  Ooiut,  the  copy  ot  the  r 
tbne  ftzed  by  ttatute,  th( 
Dd  the  caniB,  and  tbe  o 


aecoD^eutU 
IiUm, 


pean  that  t 

dltOKUonln 

au  PaiUACMicno  B.  CO.V.  XeLtan,  <i>o 

10  Whereaeauaetoremandedforauchraaaon,the 

- to  not  entitled  te  file  In  tbe  SteW  Court  a 

Itton  tor  removal  upon  the  tame  ground, 
•cm,  103 

„  tuli  cannot  be  removed  from  a  Stete  Court 

te  the  IT.  S.  Clroult  Court  under  the  Act  of  UTS, 
unleet  the  requltltedttoemblp  of  the  pertiee  eilal* 
both  wbeD  the  tult  waa  begun  and  when  the  petition 
tor  removal  to  flled. 

aOtoav-Bntu,  BSB 

tL  Anactlon  founded  on  the  offlclal  bond  of  a  tJ. 
S.  M«»<ih«i,  hto  euretlea  being  toloed,  and  tbe  acta 
aomplalaed  of  betngoharBed  to  be  brcaohet  of  Its 
coDdlUou,  artoea  under  aU.  8.1aw  and  may  be  re- 
moved t^om  a  Stete  Court  to  a  CIrcuU  Court,  tt  the 
matter  Id  dtopnW  exceedt  UOd  te  value. 

Ftfbdmanv.  Paekard,  VS4 

IS.  Where  a  repltcaUon  allege*  an  ezprOB  prom- 
toe  by  a  State  to  receive  octtalnoouponi  In  payment 
ot  bueo.  and  the  rejoinder  to  tbata  certtun  law  of 
the  State  tort>lda  tlwlr  being  to  received,  a  demur- 
rer to  the  leJolnder,  In  e^oLdenlet  tbe  validity  of 
that  law  at  Impainiig  Iheobligalloa  of  a  contnot, 
and  ratoea  a  federal  qutetloti  wbloh  authoriiee  the 
removal  ot  the  eauteirom  a  State  Court  te  the  D. 
S.  Uroult  Court. 

Snuatv.  aremhow,  t  OSO 

It.  Where,  In  an  action  of  treapaaa,  the  property 
lakeatoateledln  thedeoiataUoD  to  be  but  IKD  and 
dainage*  for  the  tnepaa  ate  laM  at  td/nl.  tbto 

Amount  greater  than  UCO.  to  not  raooverabla  and 
cannot  luatlfy  the  order  ot  tbe  Ctrcuit  Court  r»- 

umdlng  tbe  cauae.OD  tbogra  -•■■---•■- '--- 

1  dtopule  doea  not  exceed  tM  I 

U.  U  the  Circuit  Oaurt  had 

SAi 


ind,  aa  matter  ot 

,„it^edln  tbedeo- 

oolorable  and  beyond  the  amount  of  a 
•zpectetlon  ot  reoovery.  IDi  onksr  te- 
oUiaBtat-'"' ' — '-" ' 


leBtate  Court  could  have  been  ai 


REPLEvnr. 

Saa  JnalBDlonoH,  & 
RULES. 

Saa  ArrMAX.Am  BMU>m,IL 


Kanoa,  Pmionoi  OM,  I;  U, 


clerk  and  flxli^  U*  tea*  tbaralor,  and  regulating 
.AnundnMattefiulM,  M» 


Sm  CovrxAcnft,  fc 

On  the  M)e  ot  good*  the  rWt  follow*  the  titles 
ndanylottthataoonM* attar  (b*  till*  pattatwlU 
« the  Eoa  ot  the  burer. 

OaCccronlMtN.  Sl> 

1U7 


DigtizedbyGOOgle 


Qenbbju.  Irhex. 


on  ft  ibip  towi 
ciew  of  ttie  tnS' 


iDder  irhlrh  a 

-,  -  ~c  -nu  held  entltlea  u>  nj- 

Uie  paneDgera,  owner,  afDoeiB  uid 


SPECIFIC  PERFORMAH CE. 

1.  Alttaougb,  uDdo  tbe  Statute  of  FMudi,  the 
memonutdum  dgned  br  both  poitlee  it  not  toffl- 
"'— '• rtablUtorspeolfiopeTtormaDoeots 


E.  Under  the  Act  of  ^STG,  a  decree  of  s 
tbe  Clioult  Court  is  aot  to  be  altered  b* ' 
-     -  ■    -" %  uiJa 


jiiMUfled  b7 


and  iubMaotlftl  part  p 


SEAL. 

8aBBoinM.88. 
In  tlie  Bbaenoe  of 


jnoe  of  posit 

Impoaed  dlrootly 
»...«»  » uo  be  toa<f "~  " — " 
■ufficleot  without 


I  paper  In  luoh  a 


SHIPS  AND  SHIPPmO. 


Enoppuirf. 


BviDU(cn.9. 
JDDOMsms,  9, 14. 
JcmSDicnon,  fa,  St-O. 
8ai<tao«,  ptMVlni. 
L  An  ocean  Meamer,  lenviDg  a  crowded  Blip,  tolla- 
ble fordamageBcauoed  by  a  collision  wUch  mlsht 
hare  been  avoided.  It  there  had  bees  a  lookout  at 
the  atcm  and  on  the  Elde  next  the  allp. 

•nit  Neradart.  QuIeK  149 

£.  Ocean  neameTs  miiy  be  required  to  rcaort  to 
towage  In  learlug  a  crowded  allp,  it  the  use  of  ihelr 
ordinary  means  of  locomotion  will  cause  unavoid- 
able tnlUTT. 

Idem.  140 

3.  The  master  can  nellheT  sell  nor  hypothecate 
theoarBO.  Gic«ptlii  case  of  urgent  neoaislty.  and 
i7hst  he  doen  must  be  directly  or  Indirectly  fbr  the 
Ix-ncflt  of  thf  cargo,  conpldering  the  BltuBtlnn  In 
which  It  has  been  placed  by  the  aooldenta  of  the 


y  a  master  of  the  vessel  under  hia  Implied  bi 
r.  Is  chargeable  with  notice  of  the  toota  or 
,.  appears  tf  "' "  ' 


by  reasonable  inquiry. 

Idem,  air 

5.  Where  A  Teasel  puta  Into  port  for  repair",  tb 
cargo  cannoi  be  hypothecated  for  them  wlthou 
the  owner's  coneent,«here  It  would  be  more  for  h: 


xt  hove  it  m 


e»a 


•lings  in  the  U.  9.  Diatrict  Court  under  the 
,  e  ^nt.  Bt  L.,  lOi,  U)  limit  the  liability  of 
rs  for  loes  or  damage  ' ■*- ■"- 


same  loM  or  damage!i,upon 
ly  pleaded  therein,  jto  In- 
□t  Court  is  neoeaaary  to  give 


Act  of 
■hip  i>« 
aUothf 

i unction  nomtiie^iilBbiat  Courtis  neoeaaary  to  give 
hem  such  effect. 

PronUtnetilV.  T.B.8.C0.  V.  Hftt  Mfg. 

Co.  103B 

T.  The  power  of  Oongnea  to  pass  the  Act  of  IBQ, 

and  of  this  court  topresaribe  the  rulea  adopted  In 

I>ec«[nber  Term.  IBTl,  for  regulating  proceedings 

tiuder  tbe  Act,  afflrmaO. 

Idem,  loss 

8.  Loss  or  damage  by  lire  on  board  of  a  ship  Is 
within  the  relief^  theSd,  a»  well  as  the  1st,  sec.  of 
the  Act. 

Idm,  1038 

9.  Goods  transported  by'steamer  (Tom  Providence 
to  New  York, ware  Injured  by  lire  on  t>oard  tlie  vee- 
set  at  her  dook  In  Ine  latter  place,  and  suits  for 
damnge  were  commenced  against  the  owners  of  the 
•teamerln  NewTorkBDd  BoMou ;  thereupon  pro- 
eeedtngs  were  instituted  bysnataownera  in  the  U. 
P.  District  Oourt  for  New  Traric.  under  the  Act  of 
]gSI,to11nilttbeirU«blll^:  bdd.thKtsaid  proceed- 
Inn,  properly  pleaded  and  verlfled,  aaperseded  the 

aotJont  in  other  ooiuta,aBd  that  It' ' 

ceed  further  therein. 

Idsm, 
1128 


been  othcrwlBe  clearly  eatabUsbed  by  tbe  erldeiia^ 
and  there  hat  tMen  full  pertormanoe  by  plalntm 
,_^  _-■..- — ..^, .  porfonnanoe  by  dcMiMlBiit, 


2.  Thefaflureontbepart  of  tbe  par^  vplytnc 
irspedflo  performance  to  perform  nil  own  part  <a 
contract  wholly  executoiy,  orto  ezcnte  t&e  tail- 
—  I *  t p —  reuof  and  turn  tbe  parV 


forspeoiflo  po^ormance 

a  contract  whr" ■ 

ure,  is  grouDd  I—  _._ 

over  to  his  action  »i. ,  ,. , 

rlgblB  of  third  parties  have  Intervened. 

TToIth  n.  ^^aton.  M 

STATE  I^WS  ASD  DECISIOHS. 


JnoaitMSTB.  8,  s.  10, 11. 
Jdbisdiocioii.  U,  ShUi'IT,  (8. 

L  When  an  aotlon  of  ejeotmentk  tried  In  the  C. 
S.  Circuit  Oourti  acoonllng  to  the  statutory  mode  of 


-,  of  the  stj 

ESfiuitor  Jf.  it  &  Od.  c  uou,  i.i« 

t.  The  dedelon  of  a  State  Court  as  to  wbetba  a 
writ  of  error  from  one  State  Court  to  anotbs  is  the 
beolDDlng  of  a  new  suit  or  the  oontlnuatloii  of  an 
old  one,  6  not  reviewable  hei«,  or,  tf  it  la,  the  state 
deciiioD  wUl  be  followed. 

JenMm  e.  IntsnuHtonol  Bank,  UM 

3.  Whatconstltnteaacontnctaf  oaniaaalBDota 
question  of  local  law,  upon  whlcb  the  dedbkio  of  a 
State  Court  must  oontioL  It  is  a  maUerof  nnetal 
law  upon  which  this  oourt  will  eaeraiM  &•  own 
ludgiuent. 

Myrlek 

Where  the  n 

.bUsbed  aa  a  rule  of  proi ^ 

brdeedBk»M0tthe^teO(mita,Fe4aai 

Courtsarebt — " "~  "' — ' '""" " 


MvrK*v.3aeh.CtiiLB.R.Oo„  3W 

Where  the  meaning  of  «  state  staUta  has  not 


B.  Where  a  suit  was  besnn  In  a  State  Ooort,  tbe 
laws  of  that  State  most  determine  when  K  was 
brought,  and  if  that  to  prescribed  by  statute.  00  In- 
quIrTtgnecenarvaHtotheDiactlcelnotha-  Btatn. 


STATES. 

Bai  JnBJBDHTnoH, 


TUtTBTS  AMD ' 

1.  rhe  subject-matter  of  the  dto] 
ary  between  New  York  and  New 
and  the  settlement  as  to  the  sa>>«i  >,jw  u;  m 
agreement  of  September  1S,ISBS,  between  Uie  two 
B&tee,  asset  forth  In.  and  consented  to  by  tbe  Act 
of  Congress  of  JuneSl,  1881,  ch.  US,  4  Stat,  at  L,..  m, 
Interpreted, 

Cri>art«DsKMlcrp.  Oa_  104 

S.  When  Oongreea  enaota  that  a  lodkdal  dItarM 
diall  Mnslst  of  a  Stale,  the  botindarle*  of  the  dls- 
triot  vary  afterwards  as  thoae  of  tbe  State  TBiT. 
Idem.  7M 

STATUTE  OF  FRAUDS. 


BubseaueDt  promise,  with  fuH  knowtedBe  at 


the  tacts  it  eq>ilv»Ient  to  an  orifli 
under  similar  droumstanoei,  and 


may  be  made  valid  under  U>e  Statute  of  nau^  by 


\^c^ 


OXMKKU.  IlJDKX. 


STATITTE  OF  LUUTATIOHS. 

Swa  IjnuTAxiiHn.  powim. 
STATUTES. 

SMBAPPKAliAint  BBBOR,  tt.  _ 

*-— ■.LiioEiuwB.PEAonoior  •• 


BUIKBDFTCT,  L 


Ufh  •obool  bafldliu't  etc.,  nillkilantlritata  theiub- 
lect  of  Uie  Aot  irUoh  boludM  tlM  IMM  Of  tb* 
bomla  ■utborlnd  by  It  tor  tli*  piuixae. 

10.  Lmiuiog  bonds  and  lesallxliif  taiMforUieir 
p»DMiit.«>iia{llut«i  bDtnDsiub]eoi,ui>dertbecati- 
BtthiUonal  pTOTtakm  that  ■  rtatute  shall  aanaUii  but 
ooetubjeot. 

Jdeni,  414 

11.  The  provMoDS  of  ttae  Arkama*  Statute  ro. 
ST];»ur — '"                                                  (MotlnKttieialeof  proMttjranljrii^fortbebenellt 

^MkM.«.io.ii,ii.i».a-M,«Mi.  ?*'"^S5irSI'.^o!*^'"'^'""'''''~**'^"*9o 

SmSmmwimI^  it  ..UL  IntbeoaMOf  a  doubtful  and  amhlKUOUSlaw. 

OoiuaiOH,£-L 

OoimacATioH,  1,  &  

Oomrrnmontt  Uw,  4-S.  U-U,  IT,  H,  V,  O, 

4a.i]-4iao. 
OMTOKuioaa,  1,  T,  V,  Uk  lit  Uk 

^noKAIi  LiW,  S.  S-lt. 

Dkmok  and  Chxdi 

Ddiim,  poalm. 
Bttdbkob,  U,  U; 


JiTi>oiain8,1i. 
Lakm,  t,  MS. 


MDnB,l.E> 
Onioua.8,1,- 

RA1U0A1W.E 


WAn  liAwa  AMo  DRomon,  4, 1 
TuamAKB  Tax  Sauh,  1,  t,  i,  T,  U. 


1.TIM  AM  of  UT4  does  not  repeal  MO.  t,UI,  B.e. 

BaMr «.  [TMMr*i(K  tl 

t.  Tbe  piaTWou  of  tfaa  Oolondo  Statuu  that 


_jUh«rpaTtrihallhiav«  butoi , 

«aM,  ••«  rt>lit,«rltlMUt  iboidiw  oatiae,"  Impliedly 
Mtim  to  ewfa  par^  In  ejectmeat.  ainlmt  irboa 
Jodfrnent  li  leodend,  a  ticbt  to  one  new  tilal  wlth- 
ont  ihowtnv  cauM. 

Miai)rX.*S.Oit.v.Biitt,  114 

&  An  afflimatiroAct  aontalntiit  no  eipraw  le- 
paal  of  a  foiiDer  etatute.  oannot  be  held  to  repnl  It 
or  InpIloatlOD,  nnlMi  the  two  an  lRecDnclla1ile,or 
the  latter  ahowa  ptalnty  tliat  It  was  Intended  aa  a 
eabMituto  tor  the  former. 

atd  Both  ^  Henry,  Ml 

4.  Where  two  Aoti  are  paved,  one  to  antlioiln 
thetowiM  Inaeertaln  n«ap of  oounUea to  aid  in 
tbeoooatmotioaaf  onellneof  iomi,maa  the  other 
toButhorlae  thatovneln  another  aroup  of  oountlea 
to  aid  In  the  oonatTuotlon  of  anotLer  One  of  road, 
and  one  oountv  bappe 
fTOuiiA,  the  laf—  ■  -'^ 
ImpUoatloD. 

5.  TbenaMate  NatntewtthdiawstlielmDinnt^ 
from  taxation  enjoyeit  tv  a  lallroad  oorporatlon, 
and  deolam  that  the  prt^ertr  ihall  "be  taxed  aa 
«tlwr  nopotr  of  the  people  M  tiie  State,"  and  aba 
prortdca  a  nuito  of  tazatuni  that  ean  apply  only  to 
■tate  taiei.  It  may  beoomtroed  Mautborliiof  only 

SauitnaS  p.  Jtmg.  •?• 

C  nieofaait«rotaiulr«adeorparallonproTldln( 
that  towni  alone  tbeUneof  the  road  may  aibaoilbt 
(or  lli  Mook,  dMi  not  UmK  the  operation  of  the  oen. 
-enl  lam  of  the  Btata  vhloh  proTlde  that  oountlM 
Alone  the  Une  of  a  laUroad  may  lubaorfbe  for  in 
Mooi  and  iMoe  bondt  tberafor. 

T.  tlndcrpoireroonferredupoaaoltybyafeDtr. 
«1  proTMoo  "to  bOROir  money  (or  any  purwMc 
within  Itadlwsretlon,"  without  referenoe  to  any  Urn. 
tt  In  amount,  It  Mumot  borrow  for  >  aobool-bouac 
more  than  a  certain  nim  named  aa  the  limit  In  ■ 
Matute  ipedaUy  ooaferrlns  power  to  boiiuw  toi 


>e  ptooeedlnfB  of  theo 
■  to  tbeooMMsMoo  « 


,dbvGoogIe 


XZTiV  " 

TAXES  AND  TAX  SALES. 


QBKBRAL  lilDXX. 


Appeal  akd  Eobok,  Pkactics  on.  IT. 
ConncTOTroHu.  Law,  ei,  ai-dt.  U,  56,  so. 
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18.  A  lot  of  land,  part  of  the  navy  yard  at  Stem- 
phk,  Tenn.,  not  leased  to  a  priTatepu-ty,  being-  ex- 
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lax  the  company  br  a  Uoense  tax  for  the  prirtlec* 
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